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"The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled." 

Chief Justice Greene, in I R.l. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con- 
taincil therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modem digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
picceclciits. 

Corpus; Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
-ire tittiiudv accompanied by corresponding innovations and improvements in 
mcchaui^rarrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 

in legal publications. The Publishers 
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CORPORATIONS 

This Title includes bodies corporate in general; their creation, organization, consolidation, and dis¬ 
solution, rights, powers, duties, and liabilities of such bodies, their members and officers, as among 
themselves and as to others, incident to corporate existence and legal proceedings for enforcement thereof* 

Matter! not in this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

SiTisiena 1 to XU in Volnme 18 

I DEFINITION, NATURE, OBIOIN, KINDS, AND CLASSES, §§ 1-22 

n. INCOEFOBATION AND ORGANIZATION, AND GRANT OF CORPORATE POWERS AND 
FRANCHISES, §§ 23-68 

A. How CORPOEATIONS MaT BE CREATED AND CORPORATE POWERS GRANTED, §§ 23-34 

B. Incorporators and Members; §§ 35-36 

C. Creation by Spbchal Charter, §§ 37-40 

D. Incorporation under General Laws, §§ 41-63 

E. Creation, Subscription, and Payment op Capital or Capital Stoos; Fees or Taxes 

AND Giving Security, §§ 64-68 

m CORPORATE EXISTENCE AND FRANCHISE AND AMENDMENT OP CHARTERS, §§ BO¬ 
SS 

IV. DEFECTIVE INCORPORATION, FAILURE TO INCORPORATE, DE FACTO CORPORATIONS 

AND ESTOPPEL, §§ 87-U8 

V. PROMOTION OF CORPORATIONS, §§ 119-163 

A. In General, §§ 110-143 

B. Rights, Duties, and Liabilities as between Promoters and Corporation, §§ 144-163 

VI. CORPORATE NAME, SEAL, DOMICILE, AND PLACE OF BUSINESS, §§ 164-178 

VII. CONSTITUTION, BY-DAWS, RULES, REGULATIONS, AND RECORDS, §§ 179-191 

VTTT, CAPITAL, CAPITAL STOCK AND SHARES, §§ 192-281 

A. In General, §§ 192-195 

B. Creation, Issue, and Distribution op Stock and Validity in General §§ 196-209 
C Status and Disposition op Unissued, Reacquired, and Treasury Stock, §§ 210-214 
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CORPORATIONS 20 C.J.S. 

In Volume 18 

VHX CAPITAL, CAPITAL STOCK, AND SHARES—Continued 

D. Pakticulab Kinds of Stock, §§ 215-235 

1. In General, §§ 215-219 

2. Preferred and Guaranteed Stock, §§ 220-235 

E. Consideration for Issue op Stock and Payment Therefor, §§ 236-247 

F. Remedies in Respect to Invalid or Irregular Issue of Stock or Certifioates of Stock, 

§§ 248-257 

G. Certificates of Stock and Rights and Remedies on Refusal to Issue, §§ 258-267 

H. Increase and Reduction of Capital Stock, §§ 268-276 

I. Redemption of Stock, §§ 277-281 

IX. SUBSCRIPTIONS TO CAPITAL STOCK AND PURCHASE OP STOCK FROM CORPORA¬ 
TION, §§ 282-387 

A. In General, §§ 282-290 

B. Formation, Validity, and Effect of Contract Generally, §§ 291-305 

C. Payment of Subscriptions or Certain Amount Thereof, §§ 306-313 

D. Subscriptions on Special Terms, Conditional Subscriptions and Contracts of Sale, 

and Collateral Agreements, §§ 314-325 

E. Fraud, Misrepresentation, and Mistake, §§ 326-330 

F. Modification, Withdrawal, Release, and Discharge, §§ 331-336 

G. Estoppel in General, §§ 337-340 

H. Calls and Assessments, §§ 341-364 

I. Forfeiture or Sale of Share for Nonpayment, §§ 365-372 

J. Action for Amount Dub on Subscriptions, §§ 373-387 

X TBAHSFEB, SALE, MOBTGACE, OB PLEDGE OF STOCK, AND LIEN OF OOBPOBATION, 

§§ 388-457 

A. Right to Transfer, §§ 388-391 

B. Requisites and Validity of Transfer Generally, §§ 392-399 

C. Sales, §§ 400-416 

D. Pledges, §§ 417-433 

E. Registration or Transfer on Corporate Books, §§ 43 4 44 0 

F. Effect of Transfer Generally, §§ 441-444 

G. Lien of Corporation, §§ 445-457 

XI. DIVIDENDS, §§ 458-474 

X£L MEMBERS AND STOGKHOLDEBS, §§ 475-714 

A. Rights and Liabilities as to Corporation, §§ 475-538 

1. Who Are Members or Stockholders, §§ 475-476 

2. Nature of Relation, and IncepHon, Continuance, and Termination 

Thereof, §§ 477-481 

3. Rights and Liabilities in General, §§ 482-494 

4. Management of Corporate Affairs, §§ 495-498 

5. Right to Information, §§ 499-511 

6. Corporate Property, Funds, and Securities, §§ 512-517 

7. Actions between Stockholders and Corporation, §§ 518-532 

8. Actions between Stockholders, §§ 533-538 
B Meetings, §§ 539-558 

C. Suing or Defending on Behalf op Corporation, §§ 559-579 

D. Liability for Corporate Debts and Acts, §§ 580-714 

1. In General, §§ 580-581 

2. Foundation, Nature, and Amount of Liability in General, §§ 582-583 

3. Unpaid, Fictitiously, or Fraudulently Paid Subscriptions, §§ 584-594 

4. Withdrawal of Corporate Assets, §§ 595-597 

5. Special Contracts Imposing Liability, §§ 598-601 
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20 C. J. S. CORPORATIONS 

In Tolnme 18 

Xn. MEMBEfiS AND STOCKHOLDERS—Continued 

D. Liabilept toe Cohpoeate Debts and Acts—C ontinued 

6. Constitutional and Statutory Provisions Creating or IncreasingLiability, §§ 602- 

609 

7. Failure to Organise, or Defective Incorporation, §§ 610-612 

8. Other Grounds of Liability, §§ 613-617 

9. What Law Governs and Extraterrito? lal Enforcement, §§ 618—619 

10. Who May Enforce Liability, §§ 620-625 

11. Persons Liable, §§ 626-651 

12. Debts to Which Liability Attaches, §§ 652-659 

13. Insolvency or Dissolution of Corporation, §§ 66Q-662 

14. Waiver or Release of Liability, §§ 663-665 

15. Payment or Satisfaction, and Set-Off-, §§ 666-668 

16. Enforcement of Liability in General, §§ 669-677 

17. Actions to Enforce Liability, §§ 678-705 

18. Priorities among Creditors, §§ 706-707 

19. Contribution among Stockholders, §§ 708-713 

20. Criminal Responsibility of Stockholders, § 714 

Bivisions XHI to XVXU in Volume 19 

XHL OFFIOEBS AKB AGENTS, §§ 715-932 

A. Election ob Appointment, Qualification, and Tenxjbe, §§ 715-740 

1. Election or Appointment, §§ 715-725 

2. Eligibility, Acceptance of Office, and Qualification, §§ 726-731 

3. Tenure, §§ 732-735 

4. Resignation, Disqualification, and Removal, §§ 736-738 

5. De Facto Officers and Agents, §§ 739-740 

B. Authobity and Funotions, §§ 741-760 

1. In General,.^ 741 

2. Of Directors, §§ 742-751 

3. Of, Other Officers or Agents, §§ 752-757 

4. Delegation of Authority, §§ 758-760 / 

C Rights, Duties, and Liabilities as to Corporation and Stockholders, §§ 761-836 

1. In General, §§ 761-763 

2. Management of Corporate Affairs Generally, §§ 764-767 

3. Corporate Property, Funds, and Securities, §§ 768-778 

4. Corporate Books and Records, §§ 779-780 

5. Dealings with Corporation Generally, §§ 781-783 

6. Acquisition of Adverse Title or Interest and Engaging in Competing Business, 

784-785 

7. Individual Profits or Benefits from Corporate Business, §§ 786-788 

8. Director or Officer of Different Corporations, §§ 789-792 

9. Acts and Dealings in Respect to Stock and Stockholders, §§ 79^797 

10. Rights as Creditors of Corporation, §§ 798-802 

11. Compensation, §§ 803-810 

12. Actions by Corporation, §§ 811-819 

13. Actions by Stockholders, §§ 820-833 

14. Other Actions, §§ 834-835 

15. Penalties, § 836 

D. LiabHjIty to Cebditoes and Third Peesons, §§ 837-930 

1. At Common Law, §§ 837-875 

2. Under Statute, §§ 876-927 

3. Contribution Among Officers Liable, §§ 928-930 
£. CsooNAii Responsibility, §§ 931-932 
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CORPORATIONS 20 C. J. S. 

In. Volnune 19 

XIV. OORPORATB POWERS AND LIABILITrES, §§ 933-1371 

A. Extent and Exbrcisb of Powees in General, §§ 933-992 

1. Nature and Source of Corporate Powers, §§ 933-940 

2. Scope of Powers, §§ 941-959 

3. Exercise of Power, §§ 960-964 

4. Ultra Vires, Illegal, or Unauthorised Acts, §§ 965-981 

5. Supervision and Regulation, §§ 982-992 

B. Representation op Corporation by Oppioebs and Agents, §§ 993-1087 

1. Application of Principles of Agency, §§ 993-998 

2. Who May Represent Corporation and Powers Generally, §§ 999-1006 

3. Manner of Conferring Authority, §§ 1007-1008 

4. Persons Entitled to Question, and Estoppel to Deny, Authority or Acts, §§ 1009-1013 
5 Ratification and Repudiation, §§ 1014—1023 

6. Emdence as to Authority, §§ 1024—1033 

7. Questions of Law and Fact, §§ 1034-1035 

8. Powers as to Particular Acts or Transactions, §§ 1036-1072 

9. Manner of Executing Authority, §§ 1073-1074 

10 Rights Acquired by Corporation, §§ 1075-1077 

11 Notice to Officer or Agent as Affecting Corporation, §§ 1078-1087 
C Property and Convbyanoes, §§ 1088-1117 

1 Acquisition and Holding, §§ 1088-1094 

2. Transfer and Conveyance in General, §§ 109S-1K)1 

3. Transfer of AU Property; Primary Franchises; Secondary Franchises, §§ 1102-1103 

4. Power to Mortgage or Pledge, §§ 1104-1111 

5. Ultra Vires or Illegal Acquisition, Holding, or Disposition of Property, §§ 1112-1117 

D. Contracts and Indebtedness, §§ 1118-1259 

1 Capacity to Contract or Incur Indebtedness in General, §§ 1118-1119 

2. Statutory and Charter Provisions, §§ 1120-1124 

3. Implied Contracts, §§ 1125-1129 

4. Ultra Vires, Unlawful, or Irregular Contracts, §§ 1130-1133 

5 Form and Execution, and Construction in General, §§ 1134-1143 

6. Borrowing and Loaning Money, §§ 1144-1145 
7 Bonds, Debentures, and Coupons, §§ 1146-1170 

8. Mortgages of Real Estate and Trust Deeds in General, §§ 1171-1195 

9. Foreclosure and Redemption, §§ 1196-1213 

10 Chattel Mortgages and Pledges, §§ 1214-1223 

11. Making and Indorsement of Negotiable Instruments, §§ 1224-1229 

12 Indemnity, Guaranty, and Suretyship, §§ 1230-1234 

13. Assumption of Another's Debts or Obligations, §§ 1235-1236 

14 Taking Securities, §§ 1237-1239 

15 Sales and Assignments, § 1240 

16. Leases by Corporation, §§ 1241-1250 

17. Other Contracts and Obligations, §§ 1251-1256 
18 Liens for Debts of Corporation, §§ 1257-1259 

E. Torts, §§ 1260-1286 

F. Civil Actions, §§ 1287-1357 

G. Crimes and Criminal Prosecutions, §§ 1358-1371 

1. In General, §§ 1358-1364 

2. Procedure, §§ 1365-1371 

SV. mSOLVENOT AND RECEIVERS, §§ 1372-1574 

A, Insolvency Generally, §§ 1372-1376 

B. Conveyances to Hinder, Delay, or Defraud Creditors, §§ 1377-1382 
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XV• lXS0IiVE19‘07 ItEGdVliRS—Continued. 

C Pbefbbences, §§ 1383-1399 

1 What Law Gozfems , § 1383 

2. Preferences by Act of Corporafton , §§ 1384-1393 

3. Preferences by Act of Creditors , §§ 1394-1395 

4. Rights and Luibtltttes of Preferred Creditors, §§ 1396-1399 
D. Assignment eob Benefit op Creditors, §§ 1400-1423 

E Remedies op Creditors Gen eradt. v, §§ 1424-1430 

F. Creditors’ Suits, §§ 1431-1444 

G. Injunctions, §§ 1445-1451 

H. Receivership, §§ 1452-1535 

1 Right to Appointment and Jurisdiction and Power to Appoint, §§ 1452-1473 

2 Proceedings for Appointment, §§ 1474—1486 

3. Eligibility , Qualification , and Tenure , §§ 1487-1491 

4 Efiect vf Appointment , §§ 1492-1504 

5 Rights , Powers , Duties , and Liabilities of Receiver , §§ 1505-1525 
6. Actions by or against Receiver , §§ 1526-1535 

I. Presentation, Proof, and Addowance of Claims, §§ 1536-1546 

J. Priorities, §§ 1547-1569 

K Set-Off and Counterclaim:, §§ 1570-1573 
L. Payment and Distribution, § 1574 

XVI. REnSTOORPORATION AOT) KBOEGANIZATION-, §§ 1675-1602 

A. Reinoorporation, §§ 1575-1577 

B. Reorgai^ization, §§ 1578-1602 

XVn. CONSOLIDATION. §§ 1603-1637 
A In General, §§ 1603-1616 

B. Proceedings for Consolidation, §§ 1617-1625 
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XIX. FOREIGN CORPORATIONS 
A. DEFINITION, NATURE, AND STATUS 


§ 1783. Definition 

A foreign corporation fs one that derives Its existence 
solely from the laws of another state, government, or 
country. 

A foreign corporation is one that derives its ex¬ 
istence solely from the laws of another state, gov¬ 
ernment, or country, and the term is used indiscrim¬ 
inately, sometimes in statutes, to designate either 
a corporation created by or under the laws of an¬ 
other state of the American Union or a corpora¬ 
tion created by or under the laws of a foreign coun- 
try.i 


§ 1784. What Are Foreign Corporations 

Generally speaking, a corporation as either foreign or 
domestic is determined by the place of its origin, without 
reference to the residence of its stockholders or incorpo¬ 
rators, or the place where its business Is transacted. 

What are foreign corporations is, for most pur¬ 
poses, sufficiently indicated by the definition already 
given in the preceding section. Speaking generally, 
the status of a corporation as being either foreign 
or domestic is determined solely by the place of its 
origin, without reference to the residence of its 
stockholdej-s,2 or incorporators,^ or the place where 
its business is transacted;^ but by express enact- 


1. NT—^Home Owners* Loan Cor¬ 
poration V Barone, 298 N.Y S 531, 
534, 164 Misc 187, citing Corpus 
Juris, 

Okl.—^Magna Oil & Refining Co. v 
Uncle Sam Oil Co, 196 P. 142, 81 
Okl 8 

14a C J p 1213 notes 2, 4. 

Foreign government is a foreign 
corporation—Wulfsohn v Russian 
Socialist Federated Soviet of Russia, 
192 NT.S. 282, 118 Misc 28, reversed 
on other grounds 192 NT.S 958 
‘'Nonresident and forelgrn” 

(1) The term “foreign corpora¬ 
tion,*’ as used in statute providing 
that plaintiff may have attachment 
where defendant or one of several 
defendants is foreign corporation or 
18 nonresident of county, was not 
used in same sense as term ‘’non¬ 


resident" so as to mean merely a 
coiporation which might be without I 
jurisdiction of court in sense thatj 
noni esident of county was out of ju -1 
risdiction, but meant a corporation | 
created and existing without the, 
state, and would not include a coi- 
poration created by laws, and located 
within state.—^Magna Oil & Refining 
Co V. Uncle Sam Oil Co, 196 P 142, 
81 Okl 8—14a C J p 1213 note 2 [b]. 

(2) However, it has been said that, 
as applied to corporations, the adjec¬ 
tives “foreign** and “nonresident** 
are usually regarded as synonymous 
—^Blanchette v New England Tele¬ 
phone & Telegraph Co., N.H., 6 A.2d 
161. 

Ooiporatiou or association 

Whether foreign association is cor¬ 
poration depends on powers con¬ 
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ferred on it by state of its creation, 
regardless of its status there, and 
association, although designated in 
state of origin as limited partner¬ 
ship association, may be held for¬ 
eign corporation regardless of what 
the state of its creation calls or 
treats it—^Hill-Davis Co. v. Atwell, 
10 P.2d 463, 216 Cal 444 

2 . U.S—Philippine Sugar Bst Dev. 
Co V U S, 39 CtCl 226. 

Wash—^Hastings v Anacortes Pack¬ 
ing Co, 69 P. 776, 29 Wash 224. 
14a C J p 1213 note 6. 

3. Ga —^Rogers v Toccoa Electric 
Power Co., 137 SB 272, 163 Ga. 
919 

4 . Okl—^Magna Oil & Refining Co. 
V Uncle Sam Oil Co, 196 P. 142, 
81 Okl. 8 

14a C J p 1213 note 7. 
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ment, in some jurisdictions, a corporation, a major¬ 
ity of whose stock is held by aliens, is, for some 
purposes, deemed to be a foreign corporation ^ 

A domestic corporation does not become a for¬ 
eign corporation merely by accepting from another 
state a grant of the right to own property and to 
transact business in such other state,® and vice ver¬ 
sa, a foreign corporation does not become a do¬ 
mestic corporation by accepting and exercising like 
rights within the state, as shown infra §§ 1794-1798 
A state may, however, adopt a foreign corporation 
by creating it a domestic corporation, and a corpo¬ 
ration created by the concurrent action of several 
states IS a domestic corporation in each of such 
states, as shown infra § 1795. 

§ 1785. —• Federal Corporations 

In the absence of statutes to the contrary, a corpora¬ 
tion created by an act of congress with powers coex¬ 
tensive with the Union is generally held not a foreign 
corporation within any state of the Union. 

A corporation created by an act of congress with 
powers coextensive with the Union, assuming of 
course that in creating it congress acts within the 
scope of its powers, is not a foreign corporation 
within any state of the Union, any more than an 
act of congress is a foreign law within any state of 
the Union but where congress creates a corpora¬ 
tion merely by virtue of its authority to legislate 
for a particular territory, and not by a general act, 


the corporation is a foreign one in any state or ter¬ 
ritory other than that in which it was created 8 

Under a statute defining a foreign corporation as 
one created under the law's of another state or other 
political subdivision of the United States or any 
foreign country or nation, a federal corporation has 
been held neither a foreign® nor a domestic^® cor¬ 
poration, although in some jurisdictions, sometimes 
under statutory provisions defining a foreign corpo¬ 
ration as one created under the laws of any other 
state, government, or country, a federal corpora¬ 
tion has been held to be a foreign corporation with 
respect to a state.^^ Under some statutes, federal 
corporations located within the state have been 
deemed domestic corporations ^2 

The United States government is a foreign corpo¬ 
ration with respect to a state.^® 

§ 1786. - Territorial Corporations 

A corporation created by a territorial legislature has 
the status of a foreign corporation In other states and 
territories. 

A corporation created by or under an act of a 
territorial legislature is not a federal corporation 
but a corporation of the territory, and it has the 
status of a foreign corporation in every other state 
and territory ,1^ and on the admission of a terri¬ 
tory into the Union as a state, corporations under 
the laws of the territory become corporations of the 
state,^® 


а. Xn. Washiiisrtoii, under Const art 
2 S 33 prohibiting foreign corpora¬ 
tions from acquiring land in state 
and providing that for purposes of 
such prohibition a corporation, a ma¬ 
jority of whose stock is held by 
aliens, shall be deemed to be foreign, 
a corporation organized under laws 
of state, but a majority of whose 
stock IS held by aliens, is domestic 
corporation in all respects except as 
to ownership of land—^Hastings v 
Anacortes Packing Co, 69 P. 776, 29 
Wash 224 

б. U S—Philippine Sugar Est Dev, 
Co. V U S, 39 CtCl 225 

Qhio—^Lander v Burke, 63 NE 69, 
65 Ohio St 532 

7, Ala—^Taylor v Morton, 161 So 
863, 227 Ala 690, citing Corpus 
Juris. 

Idaho —^Home Owners* Loan Corpo¬ 
ration v Stookey, 81 P 2d 1096, 
1100, 69 Idaho 267, quoting Corpus 
Juris. 

NT—^Home Owners’ Loan Corpora¬ 
tion V Barone, 298 NTS 531, 634, 
164 Misc. 187, citing Corpus Juris. 
NC—Leggett v Federal Land Bank 
of Columbia, S C , 167 S E 567, 658, 
204 Na 161, citing Corpus Juris: 


Okl —Severson v. Home Owners Loan 
Corporation, 88 P 2d 344, 347, 184 
Okl 496, citing Corpus Juris. 

14a C J p 1214 note 19 

National bank see the title Banks 
and Banking § 552 

8. Ind —^Daly v National L Ins 
Co, 64 Ind 1 

14a CJ. p 1214 note 20, p 1215 note 
29 

9. Ohio—^Home Owners* Loan Cor¬ 
poration V Sherwin, 18 NB.2d 992, 
69 Ohio App. 667, appeal dismissed 
Home Owners’ Loan Corporation v. 
Welsh, 17 N E 2d 270, 134 Ohio St 
356 

Tex —Carter v Home Owners* Loan 
Corporation, Civ App , 123 S W 2d 
437, error refused—Dodson v. 
Home Owners* Loan Corporation, 
Civ App , 123 S W 2d 435, 

10. Ohio—Home Owners’ Loan Cor¬ 
poration V Sherwin, 18 NE2d 992, 
59 Ohio App 667, appeal dismissed 
Home Owners’ I^an Corporation v. 
Welsh, 17 NB2d 270, 134 Ohio St 
356 

11. Ark—^Federal Land Bank of St 
Louis, Mo. V. Priddy, 74 S .W.2d 
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222, 223, 189 Ark. 438, quoting Cocr- 
"pSa Juris, and affirmed 65 S Ct 
706, 295 US 229, 79 LEd. 1408, re¬ 
hearing denied 65 S Ct 832, 295 
US 769, 79 LEd 1709 
Ohio—Hamrnan Nat Bank of City 
of New York v North Shaker 
Boulevard Co., 26 Ohio N P.,N S., 
263, affirmed 22 Ohio L. 648. 

14a C.J. p 1214 note 21. 

12. N.T—^Beckham v. Hague, 60 N. 
YS. 767, 44 AppDiv. 146. 

14a C.J. p 1214 note 22 

13. NY—^In re Merriam, 36 N.E. 
606, 141 N.T. 479, affirmed 16 S. 
Ct 1073, 163 US 625, 41 LEd 
287. 

14. US —^Adams Express Co. v. 
Denver & R G- R Co, C C Colo , 
16 F 712, 4 McCrair 77—^Philip¬ 
pine Sugar Est. Dev. Co, Ltd. v. U. 

5 , 39 CtCl. 226. 

Creation of corporation by congress 
for territory as foreign corporation 
in another state or territory see 
supra § 1786. 

15- US—^Kansas Pac R. Co v. 
Atchison, T. & S F R. Co., Kan., 

6 S Ct 208, 112 U S. 414, 28 L.Bd. 
794. 
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§ 1787. - - Spanish Corporations in Ceded 

Territory 

Spanish corporations In territory ceded to this coun¬ 
try were held not foreign corporations in such territory, 
but citizens thereof if they were citizens of any country. 

A corporation created in Puerto Rico^® or the 
Philippine Islandsl'7 under the Spanish law was not 
a foreign corporation in such islands, and did not 
become such on the cession of that territory to the 
United States by the treaty of Pans nor is such 
a corporation a citizen of the United States If 
it IS a citizen of any country, it is a citizen of Puer¬ 
to Rico or of the Philippines as the case may be 
This does not apply, however, to a Spanish trading 
or banking corporation with a place of business in 
Spam and merely doing business in Puerto Rico by 
comity; such corporation of course remains a Span¬ 
ish corporation 21 

§ 1788. Status 

A corporation can have no legal existence beyond the 
bounds of the state or sovereignty which created it, and, 
although it may act in another state or country, it cannot 
do so as a legal or constitutional right but only by the 
comity and consent of such state or country. 


A corporation can have no legal existence beyond 
the bounds of the state or sovereignty by which it is 
created It exists only in contemplation of law and 
by force of the law, and where that law ceases to 
operate, the corporation can have no existence's 
A state cannot impose one of its artificial creature? 
on another sovereignty nor confer on its corpora¬ 
tors powers which they can lawfully exercise be¬ 
yond Its jurisdiction ,23 it must dwell in the place 
of its creation, and cannot migrate to another sov- 
ereignty.24 While this principle does not prevent 
a corporation from acting in another state or coun¬ 
try with the lattePs express or implied consent, as 
shown supra § 178, infra §§ 1789-1793, a corpora¬ 
tion can exercise none of the functions and priv¬ 
ileges conferred by its charter in any other state 
or country as a legal or constitutional right, but 
only by the comity and consent of such state or 
country 25 Although a corporation derives its pow¬ 
ers from Its articles of incorporation and the laws 
of the state in which it was created, as shown supra 
§§ 934-940, every power which a corporation exer¬ 
cises as such in another state depends also for its 
validity on the laws of the sovereignty in which it 
is exercised, as discussed infra § 1807. 


la XJ S —Martinez v La Asociacion 
de Senoras, 29 S Ct 327, 213 US 
20, 23, 63 LEd 679, reversing: 2 
Porto Rico Fed 369 

17. U S —^Philippine Sugar Est. IDev. 
Co. V, U. S, 39 CtCl 226 

18. US —^Martinez v La Asociacion 
de Senoras, Porto Rico, 29 S Ct 
327, 213 US 20, 28, 63 LEd 679 

Porto Rico —Cuevas v Territorial, 4 
Porto Rico Fed 609 Contra Cue- 
bas V Territorial, 4 Porto Rico 
Fed 208—Borrero v Compania 
Anonyma, etc., 1 Porto Rico Fed. 
142 

14a CJ p 1215 note 32. 

19. U S —Martinez v La Asociacion 
de Senoras, Porto Rico, 29 S Ct. 
327, 213 US 20, 53 LEd. 679. 

20. US —Martinez v. Jua. Asociacion 
de Senoras, supra. 

21. U S —^Martinez v. La Asociacion 
de Senoras, supra. 

Porto Rico.—Cuevas v Territorial, 4 
Porto Rico Fed. 609. 

14a C.J. p 1215 note 36. 

22 . US —^Magnaa Oil & Refining Co. 
V, White Star Refining Co., CC.A. 
Del, 280 F 52. 

Cal —^People v Alaska Pac S S Co , 
187 P 742, 182 Cal 202 
Ill —Joseph T Ryerson & Son v. 

Snaw, 116 NB 650, 277 Ill. 524. 
14a aj. p 1216 note 36 


Kan—State v. Knights of Ku Klux 
Klan, 232 P 254, 267, 117 Kan 
664, 37 ALR 1267, quoting Cor¬ 
pus JUns, and error dismiss¬ 
ed Knights of Ku Kluz Klan v 
State of Kansas ex rel Gnffity, 
47 S Ct 453, 273 U S. 664, 71 L Ed 
829. 

23. Ala —State v. Atlantic Coast 
Line R Co, 81 So. 60, 202 Ala. 558, 
certiorari denied Atlantic Coast 
Line R Co V State of Alabama, 
40 S Ct 486, 263 U S 489, 64 L Ed. 
1027. 

Ill—Joseph T. Ryerson & Son v 
Shaw, 116 N-B. 660, 277 Ill 624 

Pa—^F E Nugent E\meral Home v. 
Beamish, 173 A. 177. 315 Pa 846. 

14a C J. p 1216 note 40. 

24. US—Cream of Wheat Co. v. 
Grand Porks County, N D, 40 S Ct 
668, 253 US 326, 64 LEd 931, 
affirming Grand Forks County v 
Cream off Wheat Co, 170 N W. 
863, 41 ND 330—Ward v. South¬ 
ern Sand & Gravel Co , D C N C, 33 
P 2d 773—^Magna Oil & Refining 
Co V White Star Refining Co, C. 
CADel, 280 F 62. 

Ky —^American Barge Line Co v 
Board of Sup’rs of Tax of Jeffer¬ 
son County, 66 SW2d 416, 246 Ky 
573. 

Mont —^Allen v Montana Refining 
Co, 227 P 682, 71 Mont 106 

Tex—Cousins v Sovereign Camp, W 
O.W., 86 S.W2d 696, 120 Tex 107, 
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affirming. Sovereign Camp, W O. 
W. V. Cousins, CivApp, 26 SW 
2d 553, and appeal dismissed 
Cousins V Sovereign Camp, WO 
W, 62 set 203, 284 US 696, 76 
L Ed 512—General Motors Accept¬ 
ance Corporation v McCallum, 10 
SW.2d 687, 118 Tex 46. 

14a C J. p 1216 note 37. 

25. US—^Hemphill v Orloff, 48 S. 
Ct 677, 277 US 637, 72 LEd 978, 
affirming 213 NW. 867, 238 Mich 
508, 68 ALR 607 

Cal—^Boteler v Conway, 66 P 2d 587, 
18 Cal App 2d 79 

Ill—Hall V Woods, 166 NE 268. 
326 Ill 114 

Iowa —^Peacock Coal Co v Gaines 
Coal Co, 219 NW 24, 27, 206 Iowa 
1228, citing Corpus JUils. 

La —^Kendall v. Grand Lodge of 
Brotherhood of Railroad Train¬ 
men, 8 La. App 60 

NY—^Burgoyne v James, 282 NT 
S 18. 156 Misc. 859, afi9rmed 284 
N.Y.S 977, 246 App Div 605 
S D —Thomson v Mendian Life Ins 
Co, Indianapolis, Ind, 162 N W. 
373, 38 SD 670. 

Wis—State V. Dammann, 224 N.W, 
139, 198 Wis 266 
14a C J. p 1216 note 41. 

Bight by comity aud statute 

Foreign corporations have right to 
do business in this state both by 
comity of nations and by statute — 
Springfield Grocery Co. v. Devitt, 88 
So 497, 126 Miss 169. 
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§ 1789. — 


COBPORATIONS 


§ 1790 


Recognition by Comity Gener- 
aUy 

Under principles of comity, and except as otherwise 
provided by statutory or constitutional provisions, a cor¬ 
poration created In one state or nation is permitted to 
exercise its powers in another state where not prohibited 
by public policy. 

Under principles of comity, and except as other¬ 
wise provided by constitutional or statutory provi¬ 
sions, discussed infra §§ 1810-1827, a corporation 
created by any state or nation is permitted to enter 
other states, and there to exercise all legitimate 
powers conferred on it and to carry on as a cor¬ 
poration any business not prohibited by the local 
laws or against the local public policy 26 The rules 
of comity are subject to local modification by the 
law-making power,2 7 but until so modified they 
have the controlling force of legal obligation, and 
It is the duty of the courts to observe and enforce 
them until the sovereign otherwise directs.26 The 
comity involved is the comity of the state, not of 
the courts, and the judiciary must be guided by the 
principles and policy adopted by the legislature 29 
No restrictions can be imposed by the courts with¬ 
out the sanction of the law-making power.26 This 
comity must be presumed to exist, and does exist, 


until a state expresses an intention to the contrary 
in some affirmative way,2l that is, by direct enact¬ 
ments on the subject, or by its public policy deduced 
from the general course of legislation or the settled 
adjudications of its courts of last resort 32 Legisla¬ 
tive silence on the subject is equivalent to pemus- 
sion.33 Statutes authorizing foreign corporations 
to do business within the state and prescnbmg the 
terms and conditions on which they shall be permit¬ 
ted to do so have been almost universally adopted, 
and their construction and application forms a large 
part of the law of foreign corporations and is dis¬ 
cussed infra §§ 1810-1867 On compliance with 
such statutes, the foreign corporation may transact 
business with the state as if under a franchise from 
the state,3^ and ordinarily in the same manner as 
if It were a domestic corporation 35 

§ 1790. - Limitations on Comity 

A foreign corporation cannot perform acts contrary 
to local laws or policy or prejudicial to local interests. 

A foreign corporation will not be recognized as 
a corporation, or its acts upheld m the exercise of 
comity, when to do so would be contrary to local 
laws or policy or prejudicial to local interests.®® 


20. us —^National Carbon Co v 
Bankers’ Mortg Co of Topeka, 
Kan, CCA Kan, 77 F 2d 614— 

Magna Oil & Refining Co v White 
Star Refining Co., CCA Del, 280 
P 62 

Cal —Commonwealth Acceptance Cor¬ 
poration V Jordan, 246 P 796, 798, 
198 Cal 618, quoting Corpxui Jnxis 
—People V Alaska Pac S S Co, 
187 P 742, 182 Cal 202 
Fla —^Herbert H Pape, Inc , v Finch, 
136 So 496, 102 Fla 425 
Kan—State v Knights of Ku Klux 
Klan, 232 P 264, 267, 117 Kan 564, 
37 A L R 1267, quoting Ck>rim8 
Jons, and error dismissed Knights 
of Ku Klux Klan v State of Kansas 
ex rel. Gnffity, 47 S Ct 463, 273 
US 664, 71 LBd 829 
Miss —Springrfield Grocery Co y 
Devitt. 88 So 497, 126 Miss 169 
Nob—State v Central Purchasing 
Co, 225 NW 46, 118 Neb 383, fol¬ 
lowed in State v Beck Finance 
Corporation, 225 NW 49, 118 Neb 
382 

Nev—re McGill's Estate, 280 P 
321, 323. 52 Nev 36, 65 ALR 1232, 
quoting Coarpns Jtins. 

NY—Burgoyne v James, 282 NTS 
IS, 166 Misc 869, affirmed 284 N 
TS 977. 246 App Div 605 
Ohio —State ex rel Grand Fraternity 
V Liemert, 11 Ohio NP.NS, 636— 
Manington v Hocking Valley Ry 
Co, 9 Ohio NP.NS, 641 
14a CJ. p 1217 notes 42, 44 

Buie of comity merely enables in-, 


corporators to exercise franchise for 
acting in a corporate capacity in for¬ 
eign states—C Warner Co v W 
B Poshay Co, 57 P 2d 666, certiorari 
denied 62 S Ct 641, 286 US 658, 76 
LEd 1292 

27- Tex —Scharbauer v Lampasas 
County, Com App, 236 S W 533, 
539, citing Corpus Juris, and re¬ 
versing, Civ App, 214 SW 468 

14a CJ p 1218 note 45 

28- Cal —Commonwealth Acceptance 
Corporation v Jordan, 246 P. 796, 
198 Cal 618 

14a C J p 1218 note 46 

29- Tex —Scharbauer v Lampasas 
County, Com App, 236 S.W 633, re¬ 
versing, Civ App , 214 S W 468. 

14a C J p 1218 note 47 

30- N Y —^Merrick v. Van Santvoord, 
34 NY 208 

31. Ill—^People V New York Title 
& Mortgage Co., 178 NE. 661, 346 
Ill 278 

Tex—Scharbauer v Lampasas Coun¬ 
ty, Com App, 235 SW 533, revers¬ 
ing. Civ App, 214 SW 468 
14a C.J p 1218 note 49 

Policy to entourage 

State policy is to encourage and 
protect foreign corporations and in¬ 
dividuals who make loans and in¬ 
vest money in state—^Flakne v Met¬ 
ropolitan Life Ins Co, 270 NW. 666, 
198 Minn. 465 


32. Cal—Commonwealth Acceptance 
Corporation v Jordan, 246 P 796, 
198 Cal 618 

14a C J p 1218 note 50 

33. N H —^U. S Fidelity, etc, Co v. 
Linehan, 58 A 956, 73 NH 41 

14a C J p 1218 note 61, p 1220 note 
60 

However, it has been said that 
corporation has no right to claim 
franchise privilege of being or act¬ 
ing locally within a state except as 
claim is rested on a permissive dec¬ 
laration of the sovereign, couched 
in unmistakable terms or embraced 
in an implication equally strong — 
Western Public Service Co v Meharg, 
292 SW 168, 116 Tex. 193. denying 
rehearing 288 SW 141, 116 Tex. 193. 

34. Cal —Commonwealth Acceptance 
Corporation v Jordan, 246 P 796, 
198 Cal 618 

Wash—Townsend v Rosenbaum, 60 
P.2d 261, 187 Wash 372 
14a C J p 1218 note 63 

38. Ark —^Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S W 2d 1028, 179 Ark. 
1029, 65 ALR 1446 
Ohio—List V Burley Tobacco Grow¬ 
ers' Co-op Ass'n, 151 NE 471, 114 
Ohio St 361 
14a C J p 1218 note 54. 

38. Ill—See United Vacuum Sweep¬ 
er Co V Groth, 210 Ill App. 358 
Ohio —^Manington v. Hocking Val¬ 
ley Ry. Co., 9 Ohio NJP.,N.S, 641. 
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While a state by permitting a corporation to come 
into the state presumably consents that it should ex¬ 
ercise all the power conferred by its charter and 
the laws pertaining thereto unless prohibited from 
so doing by some direct enactment of the state or 
some rule of public policy,^'^ the domestic state will 
not permit a foreign corporation to exercise powers 
not granted by its charter or the governing law of 
its existence,38 or powers which a domestic corpo¬ 
ration of like character is not permitted to exercise 
under the laws and policy of the state,^9 nor to ex¬ 
ercise any powers at all when it is organized for 
the purpose of evading the laws of the state of its 
creation and of other states in which it seeks to 
do business but the mere fact that the legislature 
of a state has not authorized the creation of cor¬ 
porations for the same purposes as those of a for¬ 
eign corporation, or that it allows corporations to 
be formed only by general law, does not operate 
as an implied exclusion of the latter.**^ 

The rule of comity does not go to the extent of 
placing foreign corporations on more favorable 
grounds than domestic corporations in the transac¬ 


tion of business within the state.42 So, the rule of 
comity does not permit a foreign corporation to ex¬ 
ercise an extraordinary power or franchise wiihin 
the domestic state without its own express grant.'*^ 
Thus, a corporation to which the right of eminent 
domain has been delegated by the state of its cre¬ 
ation will not be permitted, as a matter of comity, 
to exercise such right within the domestic state, 
as will be seen in the C.J.S title Eminent Domain 
§ 25, also 20 C J. p 543 notes 84, 85. 

I 1791 . -Particular Acts Permitted by 

Comity 

fn the absence of controlling law to the contrary and 
within the limits of its charter, a foreign corporation may 
generally exercise the same powers as are permitted to 
domestic corporations. 

In the absence of controlling constitutional or 
statutory provisions or on compliance therewith, 
and provided the act is within the powers confer¬ 
red on the corporation by its charter, as shown in¬ 
fra § 1802 et seq, a foreign corporation may con¬ 
duct Its business in the manner authorized by its 
charter^^ and may exercise the same powers as arc 


Okl—^Holt V .Etna Building: & Loan 

Ass*n, 190 P 872, 78 Okl 307 
14a CJ p 1219 note 66, p 1237 note 

89. 

Sonroea 

The sources of policy of state as 
to foreign corporations are statutes, 
court decisions, practice of executive 
department of grovemment, and pur¬ 
pose to preserve good morals by 
keeping: out everything tending to 
fraud—State ex rel Standard Tank 
Car Co. V SuIUvan, 221 SW 72S, 282 
Mo 261 

What coiLtraven.es public policy 

Whether organization of foreign 
corporation differing from domestic 
corporation contravenes public pol¬ 
icy depends on whether it gives for¬ 
eign corporation some advantage 
over domestic corporations or intro¬ 
duces some other evil, and the fact 
that common stock of foreign cor¬ 
poration IS issued without a stated 
value, as permitted by laws of state 
of Its incorporation, is not con¬ 
trary to public policy of state Such 
fact does not injuriously affect rights 
of creditors to hold stockholders for 
unpaid balance due for stock, and 
does not warrant refusal of license 
to corporation, and, although com¬ 
mon stock of foreign corporation has 
no stated par value, it can be tax¬ 
ed in state on proportion of capital 
stock represented by its business 
therein to whole amount of its capi¬ 
tal stock. Also, a proviso to Rev St 
1909 § 3343, authorizing license to a 
foreign corporation only if propor¬ 
tion of Its stock employed in state 
does not exceed capital stock domes¬ 


tic corporations are permitted to 
have does not warrant refusal of 
license to foreign corporation be¬ 
cause its common shares were issued j 
without stated par value—State ex 
rel Standard Tank Car Co. v Sulli¬ 
van, supra. 

37- Or —^Milton-Freewater & Hud¬ 
son Bay Irr. Co v. Skeen, 247 P 
766, 118 Or 487 

38. U S —^National Carbon Co v 
Bankers’ Mortg Co of Topeka, 
Kan, CCA Kan, 77 F 2d 614 

Or—Ml Iton-Freewater & Hudson Bay 
Irr. Co V. Skeen, 247 P. 766, 118 
Or 487 

14a C J p 1219 note 67 

39. Mo—Booth V Scott, 205 SW 
633, 276 Mo 1, error dismissed 
Scott V Booth, 40 set 484, 263 
US 476, 64 LBd 1020 

N J —Continental Adjustment Corpo¬ 
ration V Klause, 174 A 246, 12 N 
JMisc. 703 

Ohio—Manington v Hocking Valley 
Ry. Co , 9 Ohio N P ,N S.. 641 
Okl—^Union Sav Ass’n v Cummins, 
190 P 869, 68 Okl 266 
14a CJ p 1219 note 68, p 1242 note 
36 

ConditioiLS on. doing business 
Foreign corporation will not be 
allowed to do business in state on 
moie favorable conditions than those 
prescribed for domestic corporations 
—^People V New York Title & Mort¬ 
gage Co, 178 661, 346 Ill. 278 

Bngagli^ in profession 

Foreign corporation cannot engage 
in a profession where a domestic cor¬ 
poration could not do so—State ex 

14 


rel Bncker v Buhl Optical Co., 2 
N E 2d 601, 602, 131 Ohio St. 217, cit¬ 
ing Corpus yans, 

40. Mo—Booth V Scott, 205 S W. 
633, 276 Mo 1, error dismissed 
Scott V Booth, 40 set 484, 253 
US 475, 64 L.Ed 3020. 

14a C J. p 1220 note 59. 

41. Mo —State ex reL Standard 
Tank Car Co v Sullivan, 221 S.W 
728, 282 Mo. 261 

Ohio—State ex rel Grand Fraternity 
V Lemert, 11 Ohio N-P.rN S, 635. 
14a C J p 1220 note 60 
Xdberal disposition in its comity 
It IS disposition of state to be 
liberal in its comity toward foreign 
companies applying for license to do 
business within state, so that Rev. 
St 1909 S 3343, forbidding license to 
corporations which could not be 
formed under art 7 c 33, should not 
be more rigorously enforced than is 
compelled by its language.—State ex 
rel Standard Tank Car Co v Sulli¬ 
van. 221 S W. 728, 282 Mo. 261. 

42. US —^Augusta Bank v. Earle, 
Ala, 13 Pet 619, 10 L Ed. 274 

Tex—^Empire Mills v Alston Gro¬ 
cery Co, 16 S.W 200, 605, 4 Tex 
ACivCas S 221, 16 LRA, 366 
Wis —Presbyterian Ministers* Fund 
v. Thomas, 105 N.W SOI, 126 Wis. 
283, 110 Am SR 919. 

43. DC—^Howard v Chesapeake, 
etc, R. Co, 11 App.DC 300 

Pa—^Van Steuben v. Central R. Co., 
35 A 992, 178 Pa. 367, $4 L.R.A, 
677. 

44i. Fla—Crockin v Boston Store of 
Ft. Myers, 188 So. 853. 
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permitted to domestic corporations of like charac- 
ter.45 Thus, it is well settled that a corporation 
created in one state or in a foreign country may 
make and take contracts in another state or coun¬ 
try.'*® So, a foreign corporation may acquire, hold, 
and convey property, as shown infra §§ 1868-1878, 
and may sue and be sued in its corporate capaci- 
ty.4^ Illustrations of specific acts of foreign cor¬ 
porations which have been supported on the princi¬ 
ple of comity as not contrary to domestic law or 
policy are noted below *8 

§ 1792. - Rights and Immunities of Mem¬ 

bers and Stockholders 

The rights and immunities of stockholders and mem¬ 
bers of foreign corporations are within the rule of comity, 
and must be respected. 

The rights and immunities of stockholders and 
members of foreign corporations are within the 
rule of comity, and must be respected They can¬ 
not be held individually liable, for instance, for the 
debts or torts of the corporation, unless they arc 
made so by us charter, or by some statute Also, 
on receivership of an insolvent foreign corpora¬ 
tion, preferred stockholders cannot appropriate the 
assets in such state as creditors in preference to 
creditors and preferred stockholders in the corpo¬ 
ration’s domicile.®® However, where a foreign 
charter was obtained or utilized to evade the domes¬ 


§ 1793 

tic law, Its members have been held individually li¬ 
able as partners 

Where a domestic statute so provides, the share¬ 
holders are entitled to an inspection of the corpo¬ 
ration’s books, notwithstanding charter provisions 
limiting such inspection ®2 

§ 1793. - Migratory or Tramp Corpora¬ 

tions 

Tho mere organization of a corporation In one state 
by citizens of another state will not prevent the corpora¬ 
tion from being recognized in states other than that of 
Its creation, but such organization may be inquired 
into to determine whether it was organized for the pur¬ 
pose of evading the local laws or the laws of the state 
granting the charter. 

Organizations composed of persons who have 
incorporated under the laws of a state other than 
that of their residence for the purpose of doing all 
or the greater part of their business in the state of 
the residence of such persons, or in another state 
than that of the creation of the corporation, are 
known as migratory or “tramp” corporations.®^ 
The courts of a state will not recognize the exist¬ 
ence as a valid corporation of one organized in an¬ 
other state to do business in fraud of the laws of 
the domestic state, nor a corporation of another 
state which is contrary to the local laws and public 
polic 3 % as shown supra § 1790, or which is in 


45. Ind-^Dark Tobacco Groweis’ 
Co-op Ass'n V Robertson, 160 NE 
106. 84 IndApp 61. 

NY—^Biadford Co v Dunn, 176 NY 

5 834. 188 App Div 454 
14a CJ P 1220 note 66. 

46. Ind —^Dark Tobacco Growers’ 
Co-op, Ass’n V. Robertson. 150 NE 
106, 84 IndApp 51. 

NY—^Bradford Co, v Dunn. 176 N 
YS 834, 188 AppDiv 464. 

14a C J p 1220 note 67 

47. IT S —^Placek v American Life 
Ins, Co. D.CWash., 288 P 987 

Ala —Ashurst v Amold-Henegar- 
Doyle Co , 78 So 886, 201 Ala 180 
Mich.—^Lewis J Selzmck Enterprises 
V. Harry I Garson Productions, 
167 NW 1010, 202 Mich. 106 
NY—^Bradford Co v Dunn, 176 N 
YS 834, 188 AppDiv 464--J M 

6 L A Osborn Co. v Kennedy, 186 
N Y S 721, affirmed 188 N.Y S. 928, 
197 AppDiv 919 

Fa.—Meaker Galvanizing: Co v 
Charles E Meinnes & Co, 116 A 
400, 272 Pa, 661 
14a C J. p 1221 note 69. 

trnlted States Shlpplner Board 
Bznerffeaioy Xleet Coxporatloii is sub¬ 
ject to suit, like any other corpora¬ 
tion, in any state where it is doing 
business.—^Puget Sound Machinery 
Depot V. IT. S. Shipping Board Emer¬ 


gency Fleet Corporation, D C Wash,, 
203 P 768 

OoriK>ratioiL of recognized foreign 
state 

Corporation organized and existing 
under laws of foreign state recogniz¬ 
ed by the United States state depart¬ 
ment may ordinarily assert its rights 
in New York courts even against 
New York citizens.—^Russian Rein¬ 
surance Co V Stoddard, 147 N E 
703, 240 NY 149, reversing 207 NY 
S 574, 211 AppDiv 132. reargument 
denied 148 N E 767, 240 N Y. 682 
Bevy of executions on laud 

By comity, where not expressly 
forbidden, foreign corpoiations may 
sue and collect their debts in state, 
levy their executions on land, and 
take land in payment of debts, when 
mortgaged or otherwise —Siwooga- 
nock Guaranty Sav Bank v Cush¬ 
man. 195 A. 260, 109 Vt 221. 

No strain toward exclusion 

Com Is of this state will not strain 
toward exclusion of foreign corpora¬ 
tions from its courts, when such ex¬ 
clusion will precipitate embarrassing 
constitutional questions—^Erie Beach 
Amusements v Spnella Co, 173 NY. 
S 626, 105 Misc 170. 

Acts peruutted 

(1) Loaning money—^Marks v. Chi¬ 
cago Mortgage CorporatKMi, 218 IlL 

15 


App. 1—14 C.J p 1221 note 70 fa] 
( 6 ) 

(2) Liability Insurance business — 
State ex rel. Grand Fraternity v. 
Lemert, 11 Ohio N.P.,N.S., 635 

(3) Other acts see 14a C-J p 1221 
note 70 [a] 

43. N Y —^Armstrong v Dyer, 198 
NE 551. 268 N.Y 671, affirming 
Armstrong v. Hobby, 278 N.Y S. 
520. 243 AppDiv. 764 
14a C J p 1221 note 71. 

Where state oonstitutloiii so pro- 
vides, stockholders of a foreign cor¬ 
poration entering state are liable for 
corporate debts created therein.— 
Boteler v. Conway, 58 P.2d 587. 13 
Cal App 2d 79 

50. Pa —^Mitchell v Liberty Clay 
Products Co., 139 A. 853, 291 Pa 
282 

51- N Y —^Merrick v. Brainard, 38 
Barb 574 

Tex —^Empire Mills v. Alston Gro¬ 
cery Co. 15 S.W 200, 505, 4 Tex 
ACivCas § 221, 12 LRA, 866 
BSL Pa,—Osmond v. Sanitary Com¬ 
pany of America, 21 Pa.Dist. & Co. 
24 

53L Ky.—Cumberland TeL, etc., Co. 
V Louisville Home Tel. Co, 72 S. 
W 4, 114 Ky. 892, 24 Ky.L. 1676. 

I 14a C J. p 1221 note 73. 
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fraud and evasion of the laws of the state where 
organized 

A domestic court can go behind the certificate of 
incorporation or charter of a foreign corporation 
for the purpose of inquiring under what circum¬ 
stances and for what purpose outside the charter 
it was incorporated only on the ground that the 
certificate or charter was obtained in fraud or eva¬ 
sion of the laws of the state that granted it, or for 
the purpose of evading the provisions of the local 
laws,^s and while there is authority that for this 
purpose the organization of a foreign corporation 
may be inquired into collaterally,56 the rule has been 
applied that such corporations are, at least, de fac¬ 
to corporations, acting under color of legal organi¬ 
zation, the existence of which as a corporation can¬ 
not be inquired into collaterally, but only in a di¬ 
rect proceeding by the state 57 However, the rule 
against collateral attack on the corporate existence 
of a foreign corporation does not preclude inquiry 
as to whether the incorporators, in accepting and 
organizing under the foreign charter, were guilty of 
a fraud on the laws of the domestic state.58 Be¬ 
fore an apparently regular corporation of another 
state can be denied recognition on the ground that 
It was incorporated in fraud or evasion of the for¬ 
eign or domestic law, it must so appear as a matter 
of law, It is not a matter to be submitted to a ju- 

j.y 69 

By the weight of authority the mere fact that 
atizens of one state have gone into another and 
become incorporated there under the laws of that 
state for the purpose of doing business as a corpo¬ 
ration within the state of their residence, or else¬ 
where than m the state of incorporation, will not 
prevent such corporation from acting and being 


recognized as a valid foreign corporation in states 
other than that of its creation In the absence 
of statute to that effect, there is no public policy 
which forbids the citizens of a state to procure an 
incorporation under the laws of a sister state for 
the purpose of doing business in their home state,®! 
If a corporation is legally incorporated and entitled 
to recognition in the courts of the state where it 
was organized, it is entitled to recognition in all 
other states,®2 subject of course to the established 
limitations of the doctrine of comity set forth supra 
§ 1790. So, where the citizens of one state organ¬ 
ize themselves into a corporation under the laws 
of their own state for the purpose of doing business 
exclusively within another state, the mere fact that 
it was not intended by the corporators that the cor¬ 
poration should do any business within the state 
under whose laws it was organized will not of itself 
be a suflScient ground for excluding or expelling 
it from the state into which it migrates, or for hold¬ 
ing Its members liable in that state as partners, 
there being no actual intent to evade the laws of 
the state within which it settles,®® although on the 
ground that such facts show an attempted evasion 
of the domestic laws, such foreign corporations 
have been denied recognition by comity in the state 
of the residence of their members,®4 and some 
courts have taken the view that, irrespective of the 
residence or citizenship of its members, the organ¬ 
ization, under the law of one state, of a corpora¬ 
tion for the purpose of doing business exclusively 
m another state is a fraud on the laws of the lat¬ 
ter state, and that such persons will not be deemed 
possessed of any of the privileges and immunities 
of a corporation in the latter state,®® and that per¬ 
sonal liability as partners will attach to the mem¬ 
bers of such corporation for transactions conducted 


54b NT—^Demarest v. Flack, 28 N 
B 645, 128 NT 205, 13 LRA 864 
Tex —^Empire Mills v Alston Gro¬ 
cery Co, 16 S W 200, 605, 4 Tex.A. 
CivCas § 221, 12 IiRA. 366. 

14a C J p 1222 note 76. 

55. NT—^Demarest v. Flack, 28 N 
B. 645, 128 NT 205, 13 LRA 854, 
afflrmingr 16 Daly 337, 11 N.T.S. 83. 

50L Mass —^Montg-omery v Forbes, 
19 NB 342, 148 Mass 249 
Tex —^Empire Mills v. Alston Gro¬ 
cery Co, 15 SW 200, 605, 4 TexA. 
CivCas § 221, 12 LR.A. 366. 

14a C J. p 1222 note 78. 

57. Ark—^Boyington v. Van Etten, 
35 SW 622. 62 Ark. 63. 

Ky.—Cumberland Tel, etc, Co v. 
Louisville Homo Tel. Co., 72 SW. 
4, 114 Ky 892, 24 Ky.L. 1676. 

14a C.J. p 1222 note 80. 


De facto corporations generally see 
supra § 93 et sea. 

58. Mo —Cleaton v. Emery, 49 Mo. 
App. 345 

N J—Wonderly V. Booth, 36 NJLaw 
250 

Ohio—Cincinnati Second Nat Bank 
V Lovell, 13 Ohio Dec, Reprint, 
972, 2 Cine Super 397. 

14a C J p 1222 note 81. 

59. Mo.—Booth V. Scott, 203 SW 
623, 276 Mo 1, error dismissed 
Scott V Booth, 40 S Ct. 484, 253 U 
S 476, 64 LEd 1020 

14a C J p 1222 note 82. 

80. Ark—^Boyington v Van Etten, 
35 S W 622, 62 Ark 63. 

N C —Troy, etc, Gold Min Co v 
Snow Lumber Co, 92 SE 494, 173 
NC 698, LRA1917E 892. 

14a C J p 1222 note 83 

81- N.T.—^Demarest v. Flack, 28 N. 

16 


E 646, 128 NT 206, 13 LRA 864, 
affirming 11 NTS 83, 16 Daly 337. 

62. NT —^Demarest v. Flack, supra. 

63. N.T —Merrick v. Van Santvoord, 
34 NT 208. 

Ohio—Cincinnati Second Nat Bank 
V Lovell, 13 Ohio Dec., Reprint, 
972, 2 Cine Super 397. 

14a C J. p 1223 note 87. 

64. Mass —^Montgomery v. Forbes, 
19 NE 342, 148 Mass 249 

Mo—Cleaton v Emery, 49 Mo App. 
345 

Tex—^Empire Mills v Alston Gro¬ 
cery Co. 15 SW. 200, 606. 4 TexA. 
CivCas. § 221, 12 LRA 366. 

65w Mo—^Booth V. Scott, 206 SW. 
633, 276 Mo 1, error dismissed 
Scott V. Booth, 40 set 484, 268 
US 476, 64 LEd 1020. 

14a C.J. p 1224 note 89. 
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there by them in the corporate name 6« In any 
view of the law, the corporation must be at least a 
valid corporation in the state where organized 

It has been held that a corporation seeking to in¬ 
voke the doctrine of comity must first be possessed 
of some right, power, or privilege in the state or 
country of its creation, and unless it has not only 
existence but also some right or power there, it can¬ 
not be awarded any in a foreign state or country,®^ 
but this proposition has been expressly denied.69 

§ 1794. Residence, Domicile and Citizenship 

As a general rule, a corporation is a citizen, resident, 
or inhabitant of the state or country by or under the 
laws of which It was created, and of that state or coun¬ 
try only. 

One result of the doctrine that a corporation can¬ 
not migrate, but must dwell in the place of its cre¬ 
ation, IS that a corporation, in so far as it can be 
regarded as a “citizen,” “resident,” or “inhabitant,” 
as it may be for the purpose of jurisdiction and for 
many other purposes, is a citizen, resident, and in¬ 
habitant of the state or country by or under the 
laws of which it was created, and of that state or 


country only,*^® even though it may be doing busi¬ 
ness m another state or country in comphance v.ith 
local laws*^^ and may have part or all of its proper¬ 
ty there ,72 and even though some or all of its of¬ 
ficers, members, or stockholders are citizens or sub¬ 
jects of another state or country 73 The rule ap¬ 
plies to alien corporations created in other countries 
equally as well as to corporations of other states of 
the United States 74 More particularly, the resi¬ 
dence of a corporation is the county or district 
within the state of its creation, where its principal 
office and place of business is situated, as shown 
supra § 176 

A foreign corporation has been deemed a nonresi¬ 
dent, or out of the state within the meaning of stat¬ 
utory provisions as to giving security for costs,75 
and within the meaning of an exception to the op¬ 
eration of the statute of limitations,76 although gen¬ 
erally a foreign corporation doing business within 
the state and stibj ect to suit there is entitled to plead 
the statute of limitations equally with domestic cor¬ 
porations, as shovm infra § 1934 Also, these rules 
are applied when it is necessary to determine the 
citizenship and residence of a corporation in cases 


€6. Fla—Taylor v. Branham, 17 So 
652, 85 Fla 297, 48 Am S R 249. 
39 LRA 362 

14a C J p 1224 note 90 

67. Mass —Montgomery v. Forbes, 
19 NE. 342, 148 Mass 249 

Ohio—Hanna v. International Petro¬ 
leum Co , 23 Ohio St 622 

14a C J p 1224 note 91 

68 . Kan—^Land Grant Co v Coffey 
County, 6 Kan 245 

14a C J p 1224 note 92 

66. N C.—Troy, etc, Gold Min Co | 
V Snow Lumber Co, 92 S E 494, 
173 NC 693, LRA1917B 892 ; 

14a C J p 1224 note 93 

U S —^First Bank Stock Corpora¬ 
tion v State of Minnesota, 57 S. 
Ct 677, 301 US 234, 81 L Ed 1061, 
113 A L R 228, affirming Stale v. 
First Bank Stock Corporation, 267 
NW 619, 197 Minn 644, rehearing 
denied 269 KW 37—-Oream of 
Wheat Co v Grand Forks County, 
N. D, 40 set 558, 258 US 326, 64 
L Ed 931, affirming Grand Forks 
County V Cream of Wheat Co, 170 
NW 868, 41 ND 330—Babcock & 
Wilcox Co V Spaulding, CCA Me , 
86 F2d 256, 258, citing Corpus Jti- 
ns—In re Hudson River Nav Cor¬ 
poration, CCANY, 69 F2d 971. 
followed in 60 F 2d 1086—Ward v. 
Southern Sand & Gravel Co, DC. 
NC, 83 F2d 778—Magna Oil & 
Refining Co v White Star Refining 
Co. CCADel, 280 F. 62—City of 
Jamestown v. Pennsylvania Gas 
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Co, DCNY. 264 F 1009, modified 
on other grounds, CCANY. 1 F 
2d 871—Muir v. Louisville & N. 
R Co, DCKy, 247 F 888—Mar¬ 
tin V Matson Nav. Co., DC Wash, 
239 F 188 

Ark—^Pekin Cooperage Co v Duty, 
216 SW 716, 140 Ark 135. 

Cal—Ryan v. Inyo Cerro Gordo Min¬ 
ing & Power Co, 183 P 250, 41 Cal 
App 770 

Fla—^Fowler v. Chillingworth, IIS 
So 667, 94 Fla 1 

Ill —Thornton v Nome & Sinook Co., 
260 Ill App 76 

Ky —^American Barge Line Co v 
Board of Sup’rs of Tax of Jeffer¬ 
son County, 65 S W2d 416, 246 Ky 
673 

Mass—^National Leather Co v Com¬ 
monwealth, 162 NE 916, 256 Mass 
419, afllrmed 48 S Ct 634, 277 US 
413, 72 LEd 936 

Mont —^Allen v Montana Refining 
Co, 227 P 582, 71 Mont 106 

NH—^Blanchette v New England 
Telephone & Telegraph Co, 6 A.2d 
161. 

NY—^Wachtel v. Diamond State En¬ 
gineering Corporation, 213 N.Y S 
77, 215 AppDiv. 15—^Morris Plan 
Co of Buffalo V. Miller, 169 NY 
S 37, 102 Misc 470 

11 C J p 775 note 30—14a C J p 1224 
note 94 

Snle applicable to holding corpora¬ 
tions 

I Ill —^Martin v. Central Trust Co of 

I Illinois, 169 N.B. 312, 327 lU. 622. 

17 


Cannot be absent 

Domestic corporation cannot be ab¬ 
sent from state of its creation — 
Fowler v Chillingworth, 113 So 667, 
94 Fla. 1. 

71. U S —^Ward v. Southern Sand & 
Gravel Co, DCNC, 33 F 2d 773 

Ill—^Martin v. Central Trust Co of 
Illinois, 169 NE 312. 827 Ill 622. 
Mich —Larson v Dubuque Fire & 
Marine Ins. Co, 213 NW 140, 238 
Mich 366 

Tex—Cousins v Sovereign Camp, W. 
O W, 35 SW.2d 696. 120 Tex 107, 
affirming Sovereign Camp, W O. 
W, V Cousins. Civ App , 26 S W 2d 
553. and appeal dismissed Cousins 
v Sovereign Camp, W O W., 52 S. 
Ct 203, 284 U S 695, 76 L Ed. 512. 
14a C J. p 1225 note 95 

72. Cal —Hobson v Metropolitan 
Casualty Ins Co of New York, 300 
P. 87, 90, 114 Cal App. 849, quotmg 
Corpus Jons. 

14a CJ p 1225 note 95 
73L Fla.—^Fowler v Chillingworth, 
113 So 667, 94 Fla. 1 
14a C J p 1226 note 96 

74. US —Baumgarten v. Alliance 
Assur. Co.. Ltd. C.CCaL, 168 F. 
301 

14a C J. p 1226 note 97. 

75. NY—Shepard, etc., Lumber Co. 
V. Burleigh, 60 N.Y S 136, 27 App. 
Div 99 

7a Kan.—^Williams v. Metropolitan 
St R Co, 74 P 600, 68 Kan. 17, 
104 AmS.R. 877, 64 LR.A. 794, 1 
AnnCas. 6. 
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where jurisdiction, infra § 1906 et seq., and the C 
J.S title Federal Courts § 63, also 25 C J. p 755 note 
14, or venue, infra §§ 1906, 1932, of actions by or 
against corporations depends on it, where an at¬ 
tachment or garnishment is sought against a foreign 
corporation, infra § 1930, or where the removal of 
a cause to the federal courts is sought by a corpo¬ 
ration, as will be seen in the C J.S title Removal of 
Causes § 120, also 54 C.J. p 265 note 88 

A natural person cannot have either a domicile in 
the true sense or citizenship in two states or coun¬ 
tries at the same time, and the same is true of cor¬ 
porations. They can, no more than natural per¬ 
sons, be made ubiquitous, and in this sense domicile 
and atizenship are equivalent ^7 However, for 
some purposes and within some statutes, foreign 
corporations with an office or doing business withm 
the state are deemed to be residents of the state.78 
Thus, foreign corporations may be found within a 
state other than that of their creation for the pur¬ 
pose of being served with process, as shown infra 
§ 1919 et seq. Also, a migratory or tramp corpo¬ 
ration, organized under the laws of a foreign state 
for the purpose of doing business in the domestic 
state where its property is situated and all its busi¬ 
ness is transacted has been held to be a resident of 
the domestic state.79 

As c%tizen. For some purposes and under some 
constitutional and statutory provisions, a corpora¬ 
tion is not deemed a citizen,as, for example, with¬ 
in the meaning of the federal constitution with re¬ 
spect to the privileges and immunities of citizens, 
discussed m the CJ.S. title Constitutional Law § 
471. 

Federal corporation. The domicile of a corpora¬ 
tion created by the laws of the United States is 
the place where its principal office is located 


§ 1795. Domestication of Foreign Corpora¬ 
tions 

S«v«ral states may create several corporations hav¬ 
ing the same name, a capital stock as a unit, and the 
same object and powers, and under the same manage¬ 
ment, and It IS competent for a state to make a foreign 
corporation a corporation of its own. 

It has been said in some of the cases that it is 
competent for several states to unite in creating 
the same corporation, or in consolidating several 
preexisting corporations into a single one,^^ 
statement must be taken in a restricted sense. Sev¬ 
eral states may by corresponding legislation create 
several corporations, one in each state, having the 
same name, a capital stock as a unit, and the same 
object and powers, and being under the same man¬ 
agement ; but in the very nature of things they can¬ 
not unite in creating the same corporation, for the 
laws of a state can have no extraterritorial effect. 
Thus, in the absence of constitutional limitations it 
is competent for the legislatures of two or more 
states to pass similar laws chartering corporations 
for interstate operations, as to construct and oper¬ 
ate or maintain an interstate railroad, bridge, or 
ferry, to have the same name and the same powers 
m each state, and to be under one management, with 
principal offices m one state, so as to make the cor¬ 
porations substantially one for the purposes of man¬ 
agement and operation ^3 So, where different cor¬ 
porations have been created by different states, it 
IS competent for the legislatures of the several 
states to pass corresponding laws for the purpose 
of giving them the same name and powers and put¬ 
ting them under one management, or in popular un¬ 
derstanding, of consolidating them.^^ Also, where 
a corporation has been created by one state, it is 
competent for another state, by appropriate legis¬ 
lation, to make that corporation, as chartered and 
conducted in the first named state, a corporation of 
Its own,*85 and in such cases it is held that the cor- 


77 . Ill —Thornton v Nome & Sinook 
Co, 260 IllApp. 76. 

14a CJ. p 1226 note 98, p 1227 note 
18 

78 . Ill.—^Thornton v Nome & Sinook 
Co, supra. 

NY—Gaunt v. Nemours Trading 
Corporation, 186 N.T S. 92, 194 App 
Div. 668. 

14a C J p 1226 note 12. 

79 . Cal—^Wait v. Kem River Mm., 
etc, Co, 106 P 98, 167 Cal 16 

14a C J p 1227 note 15 

80. US—Chicago & N W. R. Co 
V, Whitton, Wis, 13 Wall. 270, 20 
L.Bd 671 

14a CJ. p 1226 note 10 

81. Iowa.—^Fisher & Van Gilder v 
First Trust-Stock Ziand Bank of 


Chicago, 231 NW 671, 210 Iowa 
631, 69 ALR 1340 
14a C J p 1226 note 1. 

K'ot oltlz«a or resident 
Corporation created by congress, 
other than a national bank, is not a 
citizen or resident of the states in 
which It transacts business.—^Fisher 
& Van Gilder v First Trust-Stock 
Land Bank of Chicago, supra. 

82. US —Baltimore O R Co. v. 

Hams, DC, 12 Wall. 66, 82, 20 L 
Ed 364—Copeland v Memphis, etc, 
R Co, CCAla, 6 FCas No 8,209, 3 
Woods 661 

Conn—^Bishop v. Brainerd, 28 Conn. 
289 

Consolidation of corporations of dif¬ 
ferent states see mffa S 1897. 
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83. US—Grand Lodge I. B. & P. 
O O E of World v. Grand Lodge 
I. B & P O O B of World, CCA 
Va., 60 F 2d 860, 862, citing Oorpius 
Jhris. 

14a C J. p 1227 note 21. 

84i. NY.—^Boardman v Lake Shorei* 
etc, R. Co, 84 N.Y. 167 
14a C J. p 1227 note 22. 

eSL US—Magna Oil & Refining Co. 
V White Star Refining Co, CCA. 
Del, 280 F 52 

Tenn —^New River Lumber Co, v The 
Globe-Wernicke Co., 4 Teun.App. 
522 

14a C.J p 1228 note 28. 

Original charter not forfeited thereby 
Charter obtained from one state is 
not forfeited by reason of fact that 
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poration so created may be regarded and treated 
in accordance with the intention of the parties and 
the legislatures as one corporation for the purposes 
of acquisition, ownership, and conveyance or trans¬ 
fer of property, contracts, indebtedness, liabilities, 
and other practical purposes of operation and busi¬ 
ness 86 In the strict legal sense, however, the dif¬ 
ferent states do not in these cases unite in creating 
the same corporation, or in consolidating the sev¬ 
eral corporations into a single one, even though 
they are composed of the same corporators or mem¬ 
bers, but the result of such legislation is in law to 
create a separate and distinct corporation m each 
state,87 not a single corporation in all the states, 
‘'but two corporations of the same name having a 
different paternity,”88 each of which is, for purpos¬ 
es of jurisdiction and in other cases m which resi¬ 
dence or citizenship is material, a citizen and a res¬ 
ident or inhabitant of the state by or under the laws 
of which it was created,86 so that there is a do¬ 
mestic resident corporation within each state in so 
far as the corporation has been created by, and ex¬ 
ists under, its laws,^® and a foreign corporation in 
so far as it exists and exercises franchises under the 
laws of another state.^l 


§ 1796 

§ 1796. - Charter and License Distin¬ 

guished 

A distinction exists between acts donnesticating a 
foreign corporation and acts which merely recognize a 
foreign corporation and allow it to exercise some or all 
of Its functions or powers within the state. 

Acts of the legislature creating corporations must 
be distinguished from acts which merely recognize 
a corporation chartered by another state, and al¬ 
low It to exercise some or all of its functions or 
powers within the state. If the statute has this ef¬ 
fect only, it does not make the corporation a domes¬ 
tic corporation at all, it remains a foreign corpo¬ 
ration only, with a domicile or residence and citi¬ 
zenship in the state of its creation only .^2 Qn the 
other hand, the effect of an act adopting or confer¬ 
ring powers on a foreign corporation may be to cre¬ 
ate it a domestic corporation, and in such a case the 
result IS to create two corporations, each of which 
is a resident and citizen of the state of its crea¬ 
tion, in accordance with the doctrine of the preced¬ 
ing section ^6 The question whether the legisla¬ 
ture of a state has adopted and domesticated a cor¬ 
poration created by another state is in every case 
purely a question of legislative intent, to be deter¬ 
mined on the construction of the statutes of the 
state to which such act of adoption and domestica¬ 
tion is sought to be imputed.That a statute pro- 
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charter is obtained from another — 
Grand Lodge, IB&POOEof 
World V Grand Lodge, 1 B & F O 
O B of World, CCAVa, 50 F 2d 
860, 862, citing Corpus Juris—14a C. 
J p 1228 note 23 [b] 

Probating charter not necessary 
Under statute, foreign corporation 
may become domesticated by filing 
certified copy of charter with secre¬ 
tary of state and need not probate 
charter according to Tennessee form 
or before an official recognized as 
the only authority before whom do¬ 
mestic corporations may have their 
applications for charter probated, 
since when foreign corporation files 
certified copy of charter, its corpo¬ 
rate existence and legality of incor¬ 
poration are matters to be assumed 
on principles of comity —^W T 
Raleigh Co v Garland, Tenn App, 
120 S W2d 1005 

88. U S.—Grand Lodge I B & P O 
O B, of World V Grand Lodge I 
B & P. O O B of World. OCA 
Va, 50 F.2d 860, 862, citing Ootpus 
Jons. 

14a C J. p 1228 note 24 

87 . U.S —^Magna Oil & Refining Co 
V. White Star Refining Co, CCA 
Del, 280 F 52 

Ky.—^Vaughan v. Nashville, C & St 
L. Ry., 232 S.W. 411, 413, 192 Ky. 


137, 18 ALR 124, quoting Corpus 
Juris. 

14a C J p 1229 note 25. 

88. US —^Missouri Pac R Co v 
Meeh, Kan, 69 P 763, 766, 16 C. 
CA 610, 30 LRA. 250 

Ky—^Vaughan v Nashville, C & St. 
L Ry, 232 SW 411, 192 Ky 137, 
18 ALR 124 

89. Ky—^Vaughan v. Nashville, C & 
St L. Ry, 232 S W. 411, 413, 192 
Ky 137, quoting Corpus Jtirls. 

14a C J p 1229 note 27 

90. Ark—Southwestern Gas & Elec¬ 
tric Co V Patterson Orchard Co, 
20 SW2d 636, 180 Ark 148 

Tenn—^New River Lumber Co. v. 
Globe Wernicke Co, 4 Tenn App 
522 

14a C.J. p 1214 note 13, p 1230 note 
28 

Same footing as domestic corpora¬ 
tion. 

Foreign corporation, when domes¬ 
ticated, stands on same footing as 
domestic corporations of like kind — 
DuPont Engineering Co v John P 
Harvey Const. Co, 158 SB 891, 156 
Va 682 

All subsequent acts 

All of corporation's subsequent 
acts and transactions within state of 
Its adoption are acts of domestic cor¬ 
poration 

U.S.—^Louisville, N A. & C. R Co. v. 
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Louisville Trust Co, Ky., 19 S Ct. 
817, 174 US 552, 43 L Ed 1081— 
Missouri Pac R Co v Meeh, 69 
F. 753. 16 CCA. 510, 30 LRA 250 
N C —Carolina Coal, etc, Co. v. 
Southern R Co, 57 S E 444. 144 N. 
C 732 

91. Ark—Southwestern Gas & Elec¬ 
tric Co V. Patterson Orchard Co , 
20 SW2d 686, 180 Ark. 148 

14a C J p 1230 note 29 

92. US —Magna Oil & Refining Co. 
V White Star Refining Co., C C A. 
Del, 280 F 52. 

Ky—^Vaughan v. Nashville, C. & St. 

L Ry, 232 SW 411, 192 Ky 137 
S C —Blue Ridge Power Co v South¬ 
ern Ry Co, 115 S E 306, 308, 122 
SC 222, quoting Corpus Juris. 

14a C J p 1231 note 31 

93. US —Magna Oil & Refining Co. 
v White Star Refining Co , C C A. 
Del, 280 F 52. 

Iowa —Cumberland Presbyterian 

Church of U S v Burbank, 202 N 
W 834, 836, 199 Iowa 739, citing 
Corpus Juris. 

14a C J. p 1232 note 32 

9^ U S —^Foy & Shemwell v. Geor¬ 
gia-Alabama ?ower Co, D.C Ga., 
298 F 643 

Ky—^Vaughan v. Nashville, C. & St 
L Ry, 232 SW. 411, 413, 192 Ky. 
137, citing Corpus Juris. 

14a C J p 1232 note 33, 
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vides that in certain circumstances the domicile of 
a foreign corporation shall be deemed to be in the 
state does not make it a domestic corporation,^^ It 
has been said with reference to such legislation 
“To make such a company a corporation of another 
State, the language used must imply creation or 
adoption in such form as to confer the power usu¬ 
ally exercised over corporations by the State, or by 
the legislature, and such allegiance as a State cor¬ 
poration owes to its creator. The mere grant of 
privileges or powers to an existing corporation, 
without more, does not do this, and does not make 
it a citizen of the State conferring such powers 
In state courts, it has been held that, where the 
state adopts a corporation of another state or li¬ 
censes it to do business in the state and declares 
that it shall on compliance with the law become a 
domestic corporation with the powers, capacities, 
and liabilities of domestic corporations, etc, this 
makes it a corporation of the state for jurisdictional 
and other purposes,^^ but this rule is not followed 
in the federal courts so as to deprive them of juris¬ 
diction, as will be seen in the C J S. title Federal 
Courts § 63, also 14a CJ. p 1232 notes 36, 37, 25 
CJ. p 757 note 22-p 758 note 30, and the C J.S ti¬ 
tle Removal of Causes § 121, also 54 CJ. p 266 note 
98-p 267 note 9. 

§ 1797. -Necessity for Acceptance of 

Charter 

Although formal acceptance is not necessary, there 
must be an acceptance of a franchise by a foreign corpo¬ 
ration, as a state cannot, by mere legislative declaration, 
make a foreign corporation a domestic one. 

One state cannot, by mere legislative declaration, 
make a foreign corporation a domestic corpora¬ 
tion;®^ there must be an acceptance of the fran¬ 
chise by the foreign corporation ®® Thus, a railroad 
company incorporated in one state to build a road 
there, which afterward obtains a special charter in 
another state in order to extend its road into that 
state, but which does nothing under that act, does 


not become a corporation of the latter state.^ So, 
where a foreign corporation procures a charter 
from a state but does not organize thereunder or 
act under it in any way, it does not become a do¬ 
mestic corporation.* A foreign corporation cannot 
in general be domesticated without its consent; it 
cannot, for instance, be compelled to become a do¬ 
mestic corporation of another state by the act of its 
general counsel in filing its charter and by-laws 
with the secretary of such other state, without its 
knowledge or consent, his aiithority being limited 
to prosecuting and defending suits specially intrust¬ 
ed to him, and to the payment of taxes and license 
fees, where it promptly disavows his acts and noti¬ 
fies the secretary of such other state, and demands 
the return of the papers deposited with him 3 How¬ 
ever, the acceptance of a charter or order of do¬ 
mestication need not be proved by formal acts, or 
acts in pais subsequent to the grant of the char¬ 
ter ^ When the statute chartering a corporation 
of another state does not provide for any formal 
mode of acceptance, acting under the charter will 
constitute a sufficient acceptance ^ 

Revocation of acceptance of domestication may 
be made at any time prior to the order of domesti¬ 
cation, but not subsequent thereto.® 

§ 1798. - Cession of Territory and Divi¬ 

sion Creating New State 

The cession of territory In v^hich a corporation is 
chartered and domiciled does not change the status of 
the corporation. 

The cession of territory in which a corporation 
is domiciled and chartered to do business to anothef 
state, does not change its status as a corporation of 
the state by which it was created, nor does it be¬ 
come thereby a domestic corporation of the state to 
which the territory is ceded.Likewise, the status 
of a corporation as a corporation of the state of 
Its creation is unchanged by the fact that the new 
state is subsequently erected in part of the territory 
originally embraced in the creating state.® There 


d6. Okl.—Magna Oil & Refining Co 
V. Uncle Sam Oil Co. 196 P 142, 
81 Okl 8. 

96. Ky—^Vaughan v Nashville, C & 
St L Ry, 232 SW 411, 413, 192 
Ky. 137, quoting Corpus Juris. 

S.C—^Blue Ridge Power Co v South¬ 
ern Ry Co. 116 SE 306. 122 SC 
222 

14a CJ p 1232 note 34 

97. N C.—^Allison v Southern R Co , 
40 SE 91, 129 NC 336, reversed 
on question of citizenship for the 
purpose of removal to the federal 
court 23 S Ct. 718, 190 U S. 326. 47 
liEd. 1078 


SC—State V Tompkins, 26 S E 982, 
48 SC 49 

14a CJ p 1232 note 35 

sa. WVa—^Rece v Newport News, 
etc. Co, 9 SB 212, 32 W.Va. 164, 
8 LRA 572 

99. U S —^Poy & Shemwell v Geor¬ 
gia-Alabama Power Co , D C Ga, 
298 F 643 

14a C J p 1233 note 40. 

1. Del —Philadelphia, etc , R. Co v 
Kent County R Co, 10 Del. 127. 

2. Tenn —^Illinois Bldg, etc , Assoc 
V Walker, Ch, 42 S W. 191 

3. N C —^New Tork Mut, Reserve 


Fund L. Assoc v. Thompson, 34 S. 
E 637, 125 NC 435 

4k US —Poy & Shemwell v Geor¬ 
gia-Alabama Power Co., D C Ga, 
298 F 643 

5. US —^Foy & Shemwell v Geor¬ 
gia-Alabama Power Co, supra- 

14a C J p 1233 note 43 

6. US —^Foy & Shemwell v Geor- 
gia-Alabama Power Co., supra 

7. Ohio —^Meyers v. Manhattan 

Bank, 20 Ohio 283. 

14a C J. p 1238 note 44. 

8. U S.—^Kanawha Coal Co v. Kana;- 
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IS authority, however, to the effect that in such a 
case a corporation domiciled in the territory em¬ 
braced in the new state, becomes, on the creation of 
the new state, a corporation of that state also, where 
the constitution of the latter provided that such 
parts of the laws of the state as were not repugnant 
should be and contmue the laws of the new state un¬ 
til altered or repealed.® 

§ 1799. Foreign Corporation as “Person,” 
“Party,” “Defendant,” “Debtor,” 
Etc. 

A foreign corporation is regarded as a person, party, 
defendant, debtor, etc , within the meaning of such terms 
in a statute If It ts within the reason and purpose of the 
statute and is not expressly or Impliedly excluded. 


At common law a corporation may be deemed a 
person,^® and statutes providing that corporations 
shall be deemed persons include foreign corpora¬ 
tions.^^ A foreign corporation is to be regarded 
as a “person,*' “party,” “defendant,” '"debtor,” etc., 
within the meaning of such terms in a statute, if 
it IS within the reason and purpose of the statute 
and IS not expressly or impliedly excluded.^® The 
term will ordinarily have that meaning w-here it 
can be applied to foreign corporations as well as to 
natural persons,^® as in statutes of limitation, dis¬ 
cussed infra § 1934, statutes relating to actions, 
statutes authorizing attachment and garnishment, 
discussed infra §§ 1930, 1931, lien laws,^^ and tax¬ 
ing acts 


B. WHAT LAW GK)VERNS 


§ 1800. In General 

Apart from the questions, considered infra §§ 
1801-1809, whether the exercise of a corporation’s 
powers is governed by its charter and the laws of 
the state of its original domicile or by the laws of 
the state in which it exercises its powers, the gener¬ 
al principles of conflict of laws, or private interna¬ 
tional law arc considered in the CJ.S. title Conflict 
of Laws. 

§ 1801. Charter and Domiciliary Laws 

The effect of a corporation’s charter and of the 


laws of the state of its creation upon its powers and 
transactions m another state is considered infra §§ 
1802-1806. 

§ 1802. —~ General Rules 

A corporation engaging in business in any state other 
than that of its creation remains subject to whatever 
limitations are placed upon its powers by its charter or 
by the laws of the state of its domicile. 

Every corporation necessarily carries its charter 
wherever it goes, for that is the law of its exist- 
ence.i7 Whatever disabilities are thereby placed 
upon the corporation at home it retains abroad,^® 


wha, etc.. Coal Co., CCNT., 14 F. 
Cas No 7,606, 7 Blatchf. 691. 

WVa—^Farmers’ Bank v. Gettingrer, 

4 WVa 305. 

9. W Va,—^Farmers' Bank v. Get- 
tingrer, supra 

la ITS—Oil & Reflning Co 
V White Star Refining Co, CCA 
Del, 2S0 F. 62. 

14a C J p 1233 note 67. 

11. Ala—^Eslava v. Ames Plow Co, 
47 Ala 384 

WVa—Quesenberry v People’s Bldg* 
lioan, etc.. Assoc., SO SB. 73, 44; 
W Va 512. 

IdL U S —^Augrusta Bank v. Earle, 
Ala, 13 Pet 619, 10 LEd. 274 
14a C J p 1233 note 49. 

Domestic corporation as a person, 
resident, citizen, etc, see supra 9 9. 

13. Kan—^North Missouri R Co. v 
Akers, 4 Kan. 453, 96 AmD. 183 

NT—Olcott V Tioffa R Co., 20 N. 

T. 210, 76 AmD 393 
W Va —Quesenberry v People's Bldg. 
Loan, etc, Assoc, 30 S E 73, 44 W. 
Va. 612 

14a C J p 1233 note 60 

14 . Ala—Bslava v Ames Plow Co., 
47 Ala 384 

14a CJ p 1233 note 62. 


16. Neb—Chapman v. Brewer, 62 N 
W 320, 43 Neb. 890, 47 Am SR 
779. 

16. Ky.—^Pineville Public Graded 
Schools V Bell County Coke, etc, 
Co, 27 SW. 862, 96 Ky 68, 16 Ky 
li. 283. 

14a C J. p 1233 note 65. 

17. US—^Washington-Alaska Bank 
V Dexter Horton Nat Bank of 
Seattle, Wash.. C C.A.Alaska, 263 
F. 304 

Ala —^Boyette v Preston Motors Cor¬ 
poration, 89 So. 746, 206 Ala. 240, 
18 A L R 1376. 

N.T.—Sliosberg v. New York Life 
Ins Co., 166 N.B 749, 244 N Y 482, 
affirming 21$ NTS 216, 217 App 
Div 67, and answering certified 
questions 216 NTS 917, 217 App 
Div. 742. 

14a CJ p 1234 note 64 
"The charter of a corporation Is 
the same abroad as It is at home, 
and wherever it goes for business it 
carries its charter as law of its ex¬ 
istence ”—^Milton-Freewater & Hud¬ 
son Bay Irr Co v Skeen, 247 P 756, 
761, 118 Or 487, 

Tezm '‘charter” 

In the rule of law that the charter 

21 


alone of a corporation is recognized 
lu another state by comity, the word 
"chaitei" IS used to signify the 
agreement between the stockholders 
of the corporation, whether this 
agreement is contamed in a special 
act of legislature, or in articles of 
association, or in either of these tak¬ 
en In connection with certain general 
laws of the state—^Ployd v. National 
Loan, etc, Co, 3S SB 653. 661. 49 
WVa 327, 54 LRA. 536, 87 Am S.R. 
806. 

Scope of "hTisiziess” 

"The business which a foreign cor¬ 
poration transacts or seeks to trans¬ 
act in the state which it may desire 
to enter is the business which is con¬ 
templated in the expressed purposes 
of Its creation as set forth in its ar¬ 
ticles of association "—Common¬ 
wealth Acceptance Corporation v 
Jordan, 246 P. 796, 800. 198 Cal 618, 
1& Ala—Boyette v Preston Motors 
Corporation, 89 So 746, 206 Ala 
240, 18 ALR 1376. 

N Y —Sliosberg v. New . York Life 
Ins Co. 166 NE 749, 244 NY. 482, 
affirming 216 NTS 216, 217 App. 
Div 67, and answering certified 
questions 216 N.Y.S. 917, 217 App. 
Div. 742—^Lehnch v. Sixth Avenue 
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and whatever legislative control it is subjected to at 
home must be recognized and submitted to by those 
who deal with it elsewhere^® with knowledge of 
such limitations Hence, a corporation can exer¬ 
cise no powers in a state other than that of its cre¬ 
ation except such as are conferred upon it by its 
charter and the laws creating and governing it,2i 
and this principle applies even as to the mode in 
which, or the officers or agents by whom, a corpo¬ 
ration is required by its charter provisions or by the 
law of Its corporate domicile to contract or act 22 
Purthermore, subject to certain well-established 
exceptions, considered infra § 1803, the rule is fair¬ 
ly general that a corporation is subject in other ju¬ 
risdictions even to the general laws of the state of 


its creation, where such laws are intended as re¬ 
strictions upon the powers of the corporation.23 

In accordance with the foregoing rules, it is held 
that a corporation’s charter and the laws of its dom¬ 
icile govern with respect to the fact and duration 
of the existence of the corporation,24 its internal 
affairs and management,26 its capacity to sue,26 
the authority of its directors to represent it or to 
bring an action,27 its power to make particular con- 
tracts,23 the validity of conveyances of corporate 
property,29 the corporation’s right to issue stock,30 
Its right to guarantee dividends upon stock,3i the 
validity of transfers of its stock,32 and the validity 
of bonus stock issued to directors.33 


Bancorporation, 296 NT.S 358, 261 
AppDiv. 391 
14a CJ p 1234 note 63 
Enlarg’einen.t of powers "by forcis^ii 
state 

(1) It has been said to he withm 
the power of a state to say through 
its legislature that a foreign corpo¬ 
ration coming into its territory may 
have greater powers than those giv¬ 
en by its charter at home—Southern 
IllinoiQ, etc, Bridge Co v Stone, 73 
SW. 453, 174 Mo 1, 63 LRA 301— 
14a C J p 1235 note 74. 

(2) But this has been denied by 
other authority—Riddell v Roches¬ 
ter German Ins Co, 85 A 273, 85 R 
1. 46—14a C J p 1235 note 75 

(3) Effect of domestication of for¬ 
eign corporation see supra § 1795. 
Effect of subsequent legislation 

(1) A contract entered into by a 
foreign corporation is not affected by 
subsequent legislation of the state of 
its domicile—Provident Sav L As- 
sur Soc V Bailey, 80 S W 452, 25 
Ky.L 2261. 

(2) Where bonds issued by foreign 
corporations were payable m New 
Yoik City and trust indenture secur¬ 
ing such bonds recited that it wab 
executed and delivered in such city, 
impossibility of performance because 
of law enacted by country wherein 
corporations resided did not dis¬ 
charge corporations from liability on 
bonds —Central Hanover Bank & 
Trust Co V Siemens & Halske Akti- 
engesellschaft, DC NT, 15 P Supp 
927, affirmed, CCA., 84 F 2d 993, cer¬ 
tiorari denied Siemens & Haske Acti- 
engesellschaft v Central Hanover 
Bank & Trust Co, 67 S Ct 110, 299 
US 685, 81 LEd 431 

19. N T —Sliosberg v New York 
Life Ins Co, 156 NE 749, 244 N 
Y 482, affirming 216 NTS 215, 
217 App Div. 67, and answering 
certified questions 216 N.T S 917, 
217 AppDiv 742 
14a C.J p 1234 note 63. 

U S.—City of Jamestown v. 


Pennsylvania Gas Co , D C N T, 
264 F 1009, modified on other 
grounds, CCA, 1 P 2d 871 
Imputing notice of limitations see in¬ 
fra § 1804 

21. Cal—^People v. Alaska Pac. S 
S Co, 187 P 742. 182 Cal 202 
S C —Blue Ridge Power Co v South¬ 
ern Rv Co, 116 SE 306, 309, 122 
SC 222, quoting Corpus Juris. 

14a CJ p 1234 note 62, p 1236 note 
70 

Powers not conferred by comity 
The rule of comity which permits 
a corporation organized in another 
stale to carry on business in this 
state does not confer any corporate 
powers on it, but merely gives it per¬ 
mission to exercise the powers con¬ 
ferred on It by the state of its domi¬ 
cile —Myatt V Ponca City Land, etc, 
Co, 78 P 186, 14 Okl 189, 68 LRA 
810—14a C J p 1234 note 62 [a] 

^*3- N Y —^Russian Reinsurance Co. 

V Stoddard, 147 N E 703, 240 N Y 
149, reversing 207 NTS 574, 211 
App Div 132, and reargument de¬ 
nied 148 NB 757, 240 NY 682 

14a C J p 1234 note 67. 

23. US —^Washington-Alaska Bank 

V Dexter Horton Nat Bank of 
Seattle, Wash, C.C A Alaska, 263 
P 304, 

14a C.J p 1236 note 68 

24b Ill —Perry v. Western Motor 
Car Co, 279 Ill App 195 
NY—Russian Reinsurance Co v 
Stoddard, 147 NB 703, 240 NY 
149, reversing 207 NTS 574, 211 
App Div 132, and reargument de¬ 
nied 148 NE 767, 240 NY 682— 
Lehrich v. Sixth Avenue Bancorpo¬ 
ration, 296 NTS 368, 261 App. 
Div. 391 

Wash—Matson v. Kennecott Mines 
Co, 171 P. 1040, 101 Wash 12. 
modified on other grrounds 176 P 
181, 103 Wash 499 
14a C J p 1236 note 83 
Dissolution of foreign corpoirations 
see infra § 1898 

26. US —^Rogers v Guaranty Trust 
Co of New York. N. Y., 68 S Ct. 


295, 288 US 123, 77 LEd 652, 89 
ALR 720, reversing, CCA, 60 P 
2d 114, affirming, DC, 60 P 2d 106, 
and certiorari granted 53 S Ct 8o! 
287 U S 586, 77 L Ed 612 
Cal —Southern Sierras Power Co v 
Railroad Commission of California, 
271 P 747. 206 Cal 479. 

NJ—Hamilton v United Laundries 
Corporation, 161 A 347, 111 NJ 
Eq 78 

San Remo Min Co v Moneuse, 
133 NTS 509, 149 AppDiv 26, re¬ 
vel sing 132 NTS 670 
Visitatorial poweis respecting inter¬ 
nal management of foreign corpo¬ 
ration see infra §§ 1879-1883 

N Y —^Russian Reinburance Co 

V Stoddard, 147 NE 703, 240 N 

Y 149, reversing 207 N Y S 674, 
211 App Div 132, and roargumont 
denied 148 NE 757. 240 NY 682 

27. NY—Russian Reinsuiance Co. 

V Stoddard, supra 

28. NT—Sliosbsrg v New York 
Life Ins Co, 155 NE 749, 244 N 

Y 482, affiiming 236 NYS 215,217 
AppDiv 67, and answering certi¬ 
fied questions 216 NYS 917, 217 
AppDiv 742 

14a CJ p 1236 note 80 

29. Ind—Nathan v Lee, 52 NE 
987, 162 Ind 232, 43 L R A 820. 

14a C J p 1236 note 79 
Rights and powers of foreign corpo¬ 
rations with respect to property 
generally see infra §§ 1868-1878 

30. NH—In re Pryeburg W’^ater 
Co, 106 A 225, 79 NH 123, 18 A. 
LR 1373 

31. NY—McVity v B D Albro Co.. 
86 N Y S 144, 90 App Div 109, af¬ 
firmed 73 NE 1126, 180 NY 664 

14a C J p 1236 note 81 

32. U S —^Direction der Disconto- 
Gesellschaft v U S Steel Corpora¬ 
tion, DCNY, 300 P 741, affirmed 
46 set 207, 267 US 22, 69 LEd. 
495 

33. N.J —Central Consumers* Wine, 
etc, Co V Madden, Ch., 68 A. 777. 

14a C J. p 1236 note 82. 
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Apart from burdens which may be imposed upon 
them by the laws of a state which a foreign corpo¬ 
ration enters and in which it undertakes to do busi¬ 
ness, considered infra §§ 1807-1809, the rights and 
liabilities of stockholders^^ and directors^S de¬ 
termined by the charter and governing laws of the 
state in which the corporation is created. 

Territorial limits of corporate action generally 
are considered supra § 178. 

§ 1803. — Exceptions to Rules 

a. In general 

b. Usury 

c. Insolvency and assignments 

d Penal laws 

a. In General 

A corporation’s charter and the laws of its domicile 


do not govern in other states in so far as they are in 
conflict with the domestic law, or are intended merely as 
a prohibition of particular acts within the state of the 
domicile, rather than restrictions on the corporate pow¬ 
ers generally. 

The general rules stated in § 1802 supra, to the 
effect that a corporation doing business outside 
the state of its domicile remains subject to its char¬ 
ter and the laws of its domicile, are subject to ex¬ 
ception in the case of charter or statutory restric¬ 
tions m the state of the corporation’s domicile 
which are intended not as restrictions on the pow¬ 
ers of the corporation generally, but merely as a 
prohibition of particular acts or contracts within 
the state of domicile Of course, no state can 
give to its own general laws an extraterritorial op¬ 
eration over conflicting enactments of another 
state ,37 and general laws or judicial pronounce¬ 
ments of a state where a corporation was created 


34. tr S —Rogers v Guaranty Trust 
Co of New York, NT, 53 S Ct 
295, 288 IT S 123, 77 L. Ed 662, 89 A 
L R 720, reversing, CCA, 60 P 
2d 114, affirming, DC, 60 P 2d 106, 
and certiorari granted 53 S Ct 80, 
287 ITS 686, 77 L Ed 512—-Harr 
V Pioneer Mechanical Corporation, 
CCANY, 66 P2d 332, modifying, 
DC, 2 F Supp 517, certiorari de¬ 
nied 54 set 92, 290 US 673. 78 
LEJ 681—^Diiection der Disconto- 
Gesellschaft v U S Steel Cor¬ 
poration. DCNY, 300 P 741, af¬ 
firmed 45 S Ct 207, 267 U S 22, 69 
LEd 495 

Del—Bouree v Trust Prancais des 
Actions de la Fran co-Wyoming Oil 
Co , 127 A 66, 14 Del Ch 832 
Iowa—^Hirning v Hamlin, 206 NW 
617, 200 Iowa 1322 

Minn—^Axford v Western Syndicate 
Inv Co, 170 NW 687, 141 Minn 
412 

14a C J p 1235 note 77 
The reason for the rule is that the 
stockholder has voluntarily agieed 
to the terms of the corporation’s con¬ 
stitution, not because such foreign 
laws are in force in any other state 

_Crofoot V Thatcher, 57 P. 171, 19 

Utah 212, 76 Am S R 725 
Stock subscription, note 

The liability of a stockholder of a 
foreign corporation on his note giv¬ 
en for a stock subscription, is gov¬ 
erned by the law of the foreign 
state—Crofoot v Thatcher, 57 P 171, 
19 Utah 212, 75 Am S R 726 
35. N.Y—^De Raismes v U S Lith¬ 
ograph Co, 146 NTS 813, 161 
AppDiv 781 
14a C J P 1236 note 78. 

Additional liabilities may be Im¬ 
posed by the domestic law on direc¬ 
tors of foreign corporation coming 
into the state to do business—Ger- 
man-American Coffee Co. v. Diehl, 
109 N.E 876, 216 N.T. 67. 


Where the domiciliary law is not 
before the court, the liability of di¬ 
rectors to the corporation must be 
decided according to the general 
principles of law in force where the 
action IS brought —^Baker v Allen, 
197 NE 521, 292 Mass 169. 

Interest on amount of liability 
The Delaware law governed the 
substantive right asserted in action 
by Delaware corporation to recover 
funds thereof which president-direc¬ 
tor had unlawfully withdrawn for 
personal use, notwithstanding unlaw¬ 
ful withdrawals were made in Il¬ 
linois, and, since “interest” was a 
part of the corporation’s substantive 
right and not merely an item of 
damages to be awarded by the court 
at its discretion, the rate of interest 
prescribed by general Delaware law 
was controlling—^National Lock Co 
V Hogland, CCA Ill, 101 F 2d 576 

30. US —^E C Warner Co v W B 
Poshay Co , CCA Minn , 57 P 2d 
656, certiorari denied 62 S Ct 641, 
286 US 558, 76 LEd 1292. 

14a CJ p 1236 note 86 
“A marked distinction is observe 
between the laws of the state [of 
the creation] which become a part 
of the charter of the corporation and 
those laws of the state which regu¬ 
late corporations in their manner of 
doing business m the state The 
former will follow the corporation j 
when It engages in business in an¬ 
other state The latter will not”— 
Washington-Alaska Bank v Dexter 
Horton Nat Bank of Seattle, Wash, 
CCA Alaska, 263 F 304, 307 

“It IS the restrictions or prohibi¬ 
tions contained in the charter of a 
foreign corporation or those of the 
governing laws of the state where it 
IS orgamzed, m relation thereto, 
which follow It into another state 
It IS such restrictions or prohibi¬ 
tions, as a general principle, and 
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these alone, which, under the rules 
of comity, are recognized and en¬ 
forced in other jurisdictions, and 
not the general legislation or judicial 
decisions of the state in which such 
corporation is organized”—^Nathan v 
Lee, 52 NE 987, 989, 152 Ind. 232, 
239, 43 LRA 820, 

Statute of wills 

(1) Prohibitions or limitations on 
devises or bequests to corporations 
contained in a general statute of 
wills have bean held not to be limi¬ 
tations of corpoiate power, and as 
such a statute can have no extrater¬ 
ritorial operation, it does not pre¬ 
vent a corpoiation from taking under 
a will in another state —^M’^hite v. 
Howard, 38 Cann 342—14a C.J p 
1238 note 1 

(2) A contrary view, however, has 
been expressed by other authority 
with respect to another statute — 
Starkweather v American Bible Soc, 
72 IlL 60, 22 Am R 133 * 

ISaizitenaiLoe of office In state ot 
domicile 

A statute of Kansas requiring a 
corporation to state in its charter 
the place or places where its busi¬ 
ness IS to be transacted, and to keep 
a general office in the state, does not 
have extraterritorial effect upon the 
validity of an agreement entered into 
by a Kansas coiporation by which it 
leases office space in Missouri—^Na¬ 
tional Carbon Co v Bankers' Mortg 
Co of Topeka, Kan, CCA Kan, 77 
P2d 614. 

37. Ky.—^Zacher v Fidelity Trust, 

etc. Co. 69 SW 493, 109 Ky 441. 
14a C J p 1236 notes 87, 88 
Law against public policy 

That defense of usury may be 
waived in Minnesota by failure to 
plead it does not establish that 
Delaware statutes prohibiting corpo¬ 
rations from interposing defense of 
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are generally without effect and unenforceable in 
another state m which it does business,unless, as 
appears in § 1802 supra, they are intended as re¬ 
strictions upon the powers of the corporation The 
general laws of the state where a foreign corpora¬ 
tion was incorporated relating to the prosecution of 
a remedy will govern only in that stated® 

Limitations on the exercise of comity with re¬ 
spect to the status of foreign corporations are con¬ 
sidered supra § 1790. 

b. Usury 

General laws and charter provisions prohibiting the 
taking of interest at a rate greater than that prescribed 
therein do not prevent a corporation from taking a high¬ 
er rate in other states where the domestic law permits, 
unless the charter provision is expressly made applicable 
to any contract whatsoever of the corporation. The 
availability of usury as a defense by a corporation de¬ 
pends on domestic law. 

General laws prohibiting the taking of a greater 
rate of interest than the rate thereby prescribed do 
not prohibit or prevent the corporation from tak- 
mg a higher rate of interest in other states where 
the domestic law permits it ^0 Even a charter pro¬ 
hibition to this effect has been held not to operate 
extratemtorially as a limitation on corporate pow- 
er,^i although there is authority to the contrary ,^2 
but the charter restnction may be so worded as to 
be expressly applicable to any contract whatsoever 
made by the corporation, in which case a contract 


for a rate of interest in excess of that permitted by 
the charter will be invalid, even though made or 
payable in a state where the stipulated rate is le- 

gaL^3 

As defense. A foreign corporation may plead 
usury as a defense, if not prohibited by the domes¬ 
tic laws, although by the laws of the state of its 
creation corporations cannot plead usury as a de¬ 
fense 

c. Insolvency and Assignments 

Statutes regulating or prohibiting assignments for 
the benefit of creditors or preferences in contemplation of 
insolvency do not usually follow corporations inco other 
states, but the rule is subject to dissent and qualifica¬ 
tion. 

Statutes regulating or prohibiting assignments 
for the benefit of creditors or preferences in con¬ 
templation of insolvency do not usually follow cor¬ 
porations into other states as affecting corporate 
power to make an assignment or to give a prefer¬ 
ence in another state.45 However, some authori¬ 
ties have held that the validity of such transactions 
is dependent upon their validity under the laws of 
the domicile,46 at least in so far as such laws regu¬ 
late voluntary and not coercive transactions.47 

(L Penal Laws 

A statute imposing a disability upon a corporation In 
Its home state, as a penalty, is not operative in other 
states. 


usury are not agramst Minnesota's 
public policy—C. Warner Co v. 
W. B Foshay Co, CCAMich, 67 F 
2d 656, certiorari denied 52 S Ct. 641, 
286 US, 668, 76 L Ed 1292. 

3& U.S—^Monarch Refrigerating* Co. 
V Farmers* Peanut Co , C C A N C , 
74 P 2d 790, certiorari denied Farm¬ 
ers Peanut Co v. Monarch Refrig¬ 
erating Co, 55 set 643, 296 US 
732, 79 liEd 1680 

Ky .—Security Ben Ass'n of Topeka, 
Kan V. Reising, 14 SW2d 150, 227 
Ky. 804 

Tex—Martin v Farm & Home Sav¬ 
ings & Loan Ass’n of Missouri, Civ. 
App, 81 S W 2d 779, reversed on 
other grounds Farm & Home Sav¬ 
ings & Loan Ass’n v Martin, 88 S 
W.2d 469, 126 Tex. 417. 

14a C.J p 1236 note 88 

‘Tt seems to be pretty well set¬ 
tled that . . unless the charter 
provisions of the corporation con¬ 
tain limiting clauses, general stat¬ 
utes of the state where the cor¬ 
poration IS organized do not control ” 
—^McLean v. Tucker, 78 P.2d 1168, 
1170, 26 Cal App 2d 126. 
suability for negligeiLoe 
In a negligence action against a 
foreign corporation, the law of the 
place where the negligence occurred 


governs the extent of liability—^N'ew 
Orleans, etc, R Co v Wallace, 60 
Miss. 244—14a C J. p 1234 note 60 

39. U S —Scattergood v American 
Pipe & Const Co, D C Pa., 247 P 
712 

14a C J p 1237 note 90 

40. NT —^Hackettstown Nat Bank 
V Rea, 6 Lans 455, 64 Barb 176, 
affirmed 53 NT 618. 

14a C J. p 1237 note 91. 

Xtlght expressly conferred in. domL 
cile 

When the law of its doihicile ex¬ 
pressly allows a corporation to con¬ 
tract in foreign states for any rate 
of interest allowed in such states, a 
contract so made will be upheld in 
the home courts, although calling for 
a greater rate of interest than allow¬ 
ed by the laws of the corporation’s 
domicile.—^Butler v. Edgerton, 16 Ind 
16. 

41. U S —U S Mortgage Co v 
Sperry, Ill, 11 SCt 321, 138 US. 
313, 34 L Ed 969, reversing on oth¬ 
er grounds, C C, 24 F 838. 

14a C J p 1237 note 93 

42. Mich —Orr v. Lacey, 2 Dougl 
230 

43. Ohio —^Ewing v. Toledo Sav. 
Bank, 1 NE 138, 43 Ohio St 31. 
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Vt—Farmers’ Bank v. Burchard, 33 
Vt 346 

44. US—C Warner Co v. W B. 
Foshay Co , CCA Minn , 67 F 2d 
656, certiorari denied 52 S Ct 641, 
286 US 558, 76 L Ed 1292. 

Mich—Stack v Detour Lumber, etc, 
Co, 114 NW 876, 161 Mich 21, 16 
LRA,NS, 616, 14 Ann Cas 112, 

45. N C —J A Holshouser Co. v. 
Gold Hill Copper Co, 60 SB. 660, 
138 NC 248, 70 LR A. 183. 

14a C J p 1237 note 97 
Insolvency of foreign corporations 
generally see infra §§ 1893-1896 
4a NT—-Rogers v Pell, 49 NB 
76, 164 NT 518—Hoyt v Sheiden, 
16 N T Super 267 

Asslgnmeait fox' becaeflt of credi¬ 
tors made in contemplation of insol¬ 
vency—^Pierco V Crompton, 13 RI 
312—14a CJ p 1238 note 98 
Oonfesslon of jadgment creating 
preference 

N T —^McQueen v New, 33 NTS 
802, 87 Hun 206, reversing 30 NT. 
S 977, 10 Misc 261. 

14a C J p 1238 note 99. 

47. N T —^Vanderpoel v Gorman, 36 
NB 932, 140 NT 663, 37 Am S R 
601, 24 LRA 548—Barth v. Back¬ 
us, 36 NB 426, 140 N.T. 230. 



20 C.J.S. 


COSPORATIONS 


§ 1805 


In accordance with the established rule, stated m 
§ 4 d of the title Conflict of Laws, that the courts of 
one state will not enforce the penal laws of anoth¬ 
er, disabilities imposed upon a corporation m its 
home state as a penalty for nonpayment of a license 
tax are not operative in other states,<8 but a stat- 
ate imposing personal liability on stockholders for 
failure to comply with statutory requirements is not 
a penal statute, and the liability may be enforced in 
other states ^9 

§ 1804. —— Imputing Notice 

Persons dealing with a foreign corporation are gen¬ 
erally held chargeable with notice of restrictions imposed 
upon It by its charter or the governing law under which 
It IS constituted, but not of restrictions imposed by the 
general laws of the state of domicile. 

Wh-ere a corporation goes into a state or country 
other than that of its domicile and does business or 
makes contracts, persons there dealing with it are 
generally held chargeable with notice of its charter 
or the governing law under which it is constituted, 
and of restrictions thereby imposed upon al¬ 
though a few decisions deny or to some extent 
qualify this rule, as m the case of a bona fide holder 
of bonds issued by a corporation.^^ However, 
persons dealing with a foreign corporation are not 
chargeable with notice of restrictions upon its pow¬ 
ers imposed by the general laws of the state of dom¬ 
icile, and not imposed by its charter or governing 
statute, unless actual notice is proved.^^ 

§ 1805. — Ultra Vires Acts and Contracts 
in General 

The rules governing ultra vires contracts of domestic 
corporations apply to those of foreign corporations; gen¬ 
erally, executory ultra vires contracts of a foreign cor¬ 


poration cannot be enforced by or against it There is 
no presumption that a foreign corporation's contract is 
prohibited by its charter or the laws of its domicile. 

In d-etermming w hether a particular contract of a 
foreign corporation is ultra vires, or illegal because 
of prohibition, and if so, its effect, the same prin¬ 
ciples and rules govern as in the case of domestic 
corporations.53 Generalh, executory ultra vires 
contracts of a foreign corporation, and, under some 
authorities, contracts executed on one side, cannot 
be enforced either by or against the corporation 
However, where a foreign corporation has, under 
Its charter, general power to enter into a particular 
contract, and enters into such a contract without ob¬ 
serving certain formalities prescribed by its char¬ 
ter or a general law, or for a purpose not author¬ 
ized, the contract is enforceable against it, where 
the other party acts in good faith and without 
knowledge of the violation of its charter ^6 The 
question of the availability of the defense of ultra 
vires in the particular case is governed by the law 
of the place of the contract ^6 

A corporation composed of corporations of dif¬ 
ferent states consolidated under statutes of each of 
the states cannot plead ultra vires to any act done 
in any state which it had authority to do under the 
corporation law of that state, although such act 
might be ultra vires in some of the other chartering 
states 57 

Presumptions. Where the validity of a contract 
made by a corporation in a state other than the 
state of Its creation is drawn m question, it will not 
be presumed, in the absence of proof, that there 
is any restriction in its charter, or in the laws of 
the state of its creation, prohibiting it from making 
such contracts in a foreign jurisdiction ,5^ on the 


48. Minn.—Oulledge Bros Lumber 
Co. V Wenatchee Land Co, 142 N 
W 305, 122 Minn 266, 46 LHA., 
NS, 697 

14a C J p 1238 note 4 

49. Mo—^Eamball v. Davis, 52 Mo 
App 194 

14a C J p 1238 note 5. 

S(K US —Canada Southern R Co 
V. Gebhard, NT, 3 S Ct 863. 109 
US. 627, 27 LEd 1020. 

14a C.J. p 1238 note 7 
Notice of limitation of power gener¬ 
ally see supra $ 942. 

Beasoa for rule 

Such a person “is conclusively pre¬ 
sumed to have contracted with a 
view to such laws of that govern¬ 
ment, because the corporation must 
of necessity be controlled by them, 
and it has no power to contract with 
a view to any other laws with which 
they are not in entire harmony"— 
Thomas v Brownville, Ft K & P. 


R Co, Neb, 3 set 316, 109 US 

522, 538, 27 LEd. 1018. 

51. N Y —^Ellsworth v St. Louis, 
etc. R Co, 98 NY 669 

14a C J p 1238 note 8 

52. NY—McVity v. B D Albro Co, 
86 NTS. 144, 90 App Div 109, af¬ 
firmed 73 N E 1126, 180 N Y 564 

14a C J p 1239 note 9 

53. NY.—Jemison v Citizens' Sav¬ 
ings Bank of Jefferson, 25 NE 
264, 122 NT 136, 19 Am S.R 482, 
9 LRA 708. 

Ultra vires acts generally see supra 
§§ 965-980 

54. Mo —^Union Nat Bank v State 
Nat Bank, 66 SW 989. 156 Mo 96, 
78 Am SR 660 

14a C J. p 1239 note 11. 

55. Ga —City F. Ins Co. v. Car- 
rugi, 41 Ga 660 

14a C J. p 1239 note 13 

5€L Mo—^Illinois Fuel Co. v. Mobile 
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& O B Co., 8 SW2d 834, 319 Ho. 
899, certiorari denied Mobile & O. 
R Co. v Illinois Fuel Co, 49 S 
Ct. 34, 278 U.S 640, 73 LEd. 566 
67. Conn —^Mackay v. New York, 
etc, R Co, 72 A. 683, 82 Conn 73, 
24 LRA..NS., 768 

58. Wash —^Yeaton v Eagle Oil, etc., 
Co, 29 P. 1061, 4 Wash. 183 
14a C J. p 1239 note 14 
Presumptions as to corporate powers 
generally see supra § 958. 

Broad Umitatioiia of domestio law 
applied 

In an action by a domestic corpo 
ration against a foreign corporation 
to recover unpaid lease money, where 
the charter of neither was in evi¬ 
dence, the court can only place upon 
their powers such limitations as 
broadly apply under the law to 
domestic corporations —Ogus, Rab¬ 
inovich & Ogus Co. V Foley Bros. 
Dry G^ods Co., Tex Com App, 252 S. 
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contrary, it will be presumed that it acts tinder a 
general, and not under a limited, authority 
There is no presumption, however, that a foreign 
corporation of a particular kind or class has pow¬ 
ers not ordinarily or necessarily possessed by a cor¬ 
poration of that kind; such power must be alleged 
and proved 

Who may raise question. Where the ultra vires 
act of a foreign corporation results in special injury 
to private rights, a private litigant may invoke its 
lack of power.®^ 

§ 1806. - Estoppel to Deny Corporate 

Powers 

The corporation and the party contracting with it 
may be estopped from setting up ultra vires as a defense 
to an action on the contract. 

Both a foreign corporation and the party con¬ 
tracting with It may be estopped by their own con¬ 
tract or conduct from setting up, as a defense to 
an action to enforce the contract, that it was be¬ 
yond the power of the corporation to make it, par¬ 
ticularly while retaining the fruits or benefits of 
the contract In determining whether a foreign 
corporation is estopped from asserting that a con¬ 
tract IS ultra vires, the lex loci contractus has been 


held applicable where the acts working the estoppel 
were connected with the contract from the very 
outset and were not restrictedly referable to its per- 
formance.®® As between a foreign corporation and 
one of its officers, the former cannot be estopped to 
assert the illegality of a contract between them 
which was ultra vires 

Estoppel to assert ultra vires is considered gen¬ 
erally in § 977 supra. 

§ 1807. Domestic Laws 

In addition to the restrictions Imposed upon Its 
powers by its charter and the laws of its domicile, a cor¬ 
poration establishmg a business domicile in a state other 
than that of its creation is subject to, and the validity of 
Its operations in such other state le dependent upon, the 
applicable laws of such other state, to the same extent 
as domestic corporations. The domestic law does not 
govern the foreign corporation's internal affairs. 

The powers of a foreign corporation arc limited, 
not only by its charter and the laws of the state 
which created it, as appears supra in § 1802, but 
also by the laws of the state in which it exercises 
Its powers, all its operations being subject to, and 
their validity and effect dependent upon, such local 
laws as are made applicable,®® and this is true 
whether or not the corporation has a license or per¬ 
mit to do business m such state,®® such a license 


W 1048, modifying, CivApp, 241 
SW 267. 

59. Ind—^New England Mut. Ij. Ins 
Co V Hasbrook, 32 Ind 447 
N.T—^Perkins v Church, 31 Barb. 84. 
14a C J P 1239 note 16. 

eo. Ill—^Frye v State Bank, 10 Ill 
332—Mclntire v Preston, 10 Ill 48, 
48 AmD 321 

51. US—Seattle Gas St Electric Co 
V. Citizens Light & Power Co, C C 
Wash, 123 P 688, reversed on oth¬ 
er grounds 126 P. 1001, 60 CCA 
686 . 

14a C J P 1239 note 20. 

Who may question validity of cor¬ 
porate transactions generally see 
supra § 981. 

62. Cal—Curtin v. Salomon, 251 P 
737, 80 Cal App 470 
14a C J p 1240 note 22 

Power to do hiisliLess under flotitions 

■WQ.rwft 

Defendant in action for goods, 
wares, and merchandise held es¬ 
topped to assert that plaintiff’s as¬ 
signor, foreign corporation, was with¬ 
out power to do business under 
fictitious name, despite its compli¬ 
ance with statutory provisions re¬ 
specting the doing of business in 
such manner.—Curtin v. Salomon, 
supra. 


Ultra vires assignment by assignor’s 
trustee 

Where an assignment of a note 
and mortgage was invalid because 
made to a foreign corporation, not 
authorized to do business in the 
state, as trustee, the assignor was 
estopped from denying the validity 
of a further assignment made with 
Its consent by the foreign corpora¬ 
tion—Cnchlow V Maryland Casual¬ 
ty Co, 156 So 440, 159 So 899, 116 
Pla 226 

03. Mo—^Illinois Puel Co v Mobile 
& O R Co, 8 S W 2d 834, 319 Mo. 
899, certiorari denied Mobile &0 R. 
Co V Illinois Puel Co, 49 S Ct. 34, 
278 US 640, 73 LEd 656 

64. Ill—^Warren v Inter State Real¬ 
ty Co . 192 Ill App 438 

05. US —E C Warner Co v. W B. 
Poshay Co., CCAMinn, 67 P2d 
656, certioiari denied 52 S Ct. 641, 
286 US 558, 76 LEd 1292. 

Cal —McLean v Tucker, 78 P 2d 1168, 
26 Cal App 2d 126 

Ky—Security Ben Ass’n of Topeka, 
Kan, V Reising, 14 SW.2d 160, 
227 Ky 804 

N J —^Hamilton v United Laundries 
Corporation, 161 A, 347, 111 N J 
Eq 78 

N T —^Lehnch v Sixth Avenue Ban- 
I corporation, 296 N Y S. 358, 261 
App.Div, 391. 


Ohio—^Manmgton v Hocking Valley 
Ry Co, 9 Ohio NP,NS, 641 
14a CJ p 1240 note 26, p 1241 note 
29 

Limitations on comity see supra 5 
1790 

Oharfeex rights only paortially sanc- 
tioued 

A foretgrn corporation with rights 
under its charter not sanctioned by 
the laws of the domestic state will 
not be prevented from doing business 
under that portion of its charter 
which conforms to the laws of such 
state—State v New Orleans Ware¬ 
house Co, 33 So 81, 109 La 64. 

Torts 

A foreign corporation equally with 
a domestic corporation is liable for 
Its torts, although of course it has 
no express charter power to commit 
a tort—^Austin v New York, etc., R. 
Co, 26 NJLaw 881—14a C J p 1288 
note 6 

A corporation created by act of 
congress is subject to the laws of 
the several states, with respect to 
the sale and transfer of property ac¬ 
quired by it in those states, to the 
same extent as the citizens of the 
particular states—^Hadley v Freed¬ 
man’s Sav, etc, Co. 2 Tenn.Ch 122. 
O0L Wis —^Thronson v Universal 

Mfg Co.. 159 NW 676, 164 Wis. 
44 

14a C.J. p 1241 note 31. 
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or permit not absolving it from subjection to the 
local laws.®7 A corporation which establishes or 
seeks to establish a business domicile in a state oth¬ 
er than that of its creation takes that domicile sub¬ 
ject to the responsibilities and burdens imposed by 
the laws in force there; it becomes amenable to the 
laws of the latter state and to the process of its 
courts, upon the same principle, and to the same ex¬ 
tent, as natural persons or domestic corporations 
To the extent of conforming to the general spirit 
and policy of such domestic law, the foreign cor¬ 
poration IS deemed to waive the powers and priv¬ 
ileges granted it by the charter rights of the state 
of its creation.®^ 

The domestic law governs the manner in which 


foreign corporations may do business in the state, 
and, within the limits placed on the corporation’s in¬ 
herent powers by the law of its charter and orig¬ 
inal domicile, the validity of its contractsand the 
construction thereof.^^ The domestic law has also 
been held to govern the liability of directors of the 
foreign corporation to creditors for wrongful con- 
duct,^^ and, when distribution of the corporation’s 
property within the state is to be made, the priority 
of claims thereto.74 It has even been held that the 
question whether a foreign body is a corporation, 
and hence a foreign corporation, is to be determined 
by the domestic law ^5 However, it has been stat¬ 
ed in broad terms that a foreign corporation is af¬ 
fected only by those statutes of the domestic state 
which regulate its right to do business therein ^6 


67. ND—Walker v Rem, 106 NW 
405, 14 ND 608 

14a C J p 1241 note 30. 

68. ITS—C Warner Co v W B 
Foshay, CCAMinn, 57 P 2d 656, 
certiorari denied 62 S Ct 641, 286 
US 568, 76 LBd 1292—^In re Bur- 
net-Clark, Limited, C C A N T. 66 
P 2d 744 

Conn—^Hartford Accident & Indem¬ 
nity Co V Bernblum, 191 A 542, 
122 Conn 683 

Idaho—^American Surety Co of New 
York V Blake. 261 P 289. 240, 46 
Idaho 159, citing: Oorpiis Jons. 
Ky—Security Ben Ass’n of Topeka 
Kan V Reising:, 14 S W 2d iSO, 227 
Ky 804 

NY—^Pallott V La Salle Roofing: & 
Shing:le Co, 254 NTS 748, 142 
Misc 462, affirmed 257 NTS 945, 
236 App Div 888 

Ohio—^Maning:ton v Hocking: Valley 
Ry Co, 9 Ohio NP.NS, 641 
Or—^Herbring: v Lee, 269 P 236, 126 
Or 688, 60 ALR 1165, afllrmed 
50 set. 49, 280 US 111, 74 L Ed 
217, 64 ALR 1430 
Pa—Southern Building: & Loan Ass'n 
V. Rigrgle, 4 PaDist 617 
SD—^in re Haskins* Estate, 231 N 
W 942, 943, 67 SD 231, quoting 
OorpoB Juris. 

Tenn—State ex rel v Pamily Loan 
Co, 73 SW2d 167, 167 Tenn 654 
14a CJ p 1233 note 69 [a], p 1240 
notes 27, 28 

Statutory limitation of foreign cor¬ 
porations to powers and liabilities 
of domestic corporations see infra 
S 1822. 

“A foreign corporation is only ad¬ 
mitted to do business in a foreign 
state in compliance with the latter’s 
law, and impliedly accepts the provi¬ 
sions of such law in its application 
for admission ”—^Rarden v R. D 
Baker Co. 271 NW 712. 716, 279 
Mich. 146, certiorari denied R D. 
Baker Co v Rarden, 58 S Ct 15, 302 
US 697, 82 LEd 538. 

“A foreign corporation that volun¬ 


tarily seeks our community to ply 
its trade subscribes to our laws as a 
condition for such privilege ”—Spec- 
tor V Brandriss, 259 NTS 558, 559, 
144 Misc 848 

‘Tt [the foreign corporation] has 
no valid objection to such reasonable 
regulation as may be prescribed for 
domestic corporations similarly cir¬ 
cumstanced ”—Prudential Ins Co of 
America v Cheek, 42 S Ct 616, 522, 
269 US 630, 66 LEd 1044, 27 ALR 
27, affirming Cheek v Prudential Ins 
Co of America, Mo App, 223 SW 
754 

Persons in corporatloii’s stead 
“A law to which a foreign corpora¬ 
tion had voluntarily subjected itself 
would necessarily be binding on its 
shareholders and other creditors, and 
any one standing in the stead of the 
corporation ”—^Phillips v Perue, 229 
SW 849, 851, 111 Tex 112, answers 
to certified questions conformed to, 
App, 233 S W 152 

Corporation engaged in interstate 
cosnmeiroe 

That a foreigrn corporation is en¬ 
gaged solely in interstate commerce 
does not prevent its becoming amen¬ 
able to state laws—Shambe v Del¬ 
aware & H R Co, 135 A. 765, 288 
Pa. 240 
Usury 

A note taken by a foreign corpora¬ 
tion and providing for interest in ex¬ 
cess of the rate allowed by the do¬ 
mestic law IS usurious, despite the 
fact that It is made payable in the 
state of its creation where such rate 
is leg:al, since it would be beyond 
the power of a domestic corporation 
to enter into such a transaction. 
Idaho—U S Building & Loan Ass’n 
V Lanzarotti, 274 P 630, 47 Idaho 
287 

NJ—Continental Adjustment Corpo¬ 
ration V Klause, 174 A. 246, 12 N, 
JMisc 703 

09k Ohio —^Manington v Hocking 
Valley Ry. Co. 9 Ohio N.P..N.S, 
641. 


70. Ill —^Perry v Western Motor 
Car Co, 279 Ill App 195 

71. Ky—Seoul ity Ben Ass’n of To¬ 
peka, Kan v Reising, 14 S W 2d 
160, 227 Ky 804 

14a C J p 1241 note 29. 

Affecting property in Estate 

No matter where a transaction 
with a foreign corporation was nego¬ 
tiated, where it related to property 
within a particular state its validity 
would be determined in accordance 
with laws of such state —Wisconsin 
Trust Co V. Mundaj’, 168 NW 393, 
168 Wis 31, rehearing denied 169 N. 
W 612 

14a C J p 523 note 83 

72. Ky.—Security Ben Ass’n of To¬ 
peka, Kan. V Reising. 14 S W 2d 
160, 227 Ky 804 

73. US —^In re Burnet-Clark, Limit¬ 
ed. CCANT, 56 F2d 744. 

ILiability for debts incurred else¬ 
where 

Assuming that a statute imposing 
liability upon directors of a corpo¬ 
ration for corporate debts as a pen¬ 
alty for failure to file reports ap¬ 
plied to foreign, corporations, it 
would not apply to debts incurred by 
the corporation in another state — 
Stark Bros’ Nurseries & Orchaids 
Co V Little, CCAIll, 257 P. 421, 
168 GCA. 461, Montana law. 

74. Mo —St Louis Union Trust Co 
V Universal Glass Co, 299 S W. 
132, 220 Mo App 1305 

Tex—^Phillips V Perue, 229 SW. 849, 
111 Tex, 112, answers to certified 
questions conformed to, App, 233 
SW 152 

75. US—^Liverpool Ins Co v. Oli¬ 
ver. Mass, 10 Wall 666, 19 LEd. 
1029 

14a C.J p 1236 note 85 

76. NY—^Electric Equipment Cor* 
poration v Delco Appliance Cor¬ 
poration, 297 N.T S. 498, 262 App 
Div. 1. 
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Its internal affairs,such as its right to issue a par¬ 
ticular amount of stock,are not governed by the 
domestic law 

Until a corporation comes within a state to “do 
business,” the state laws can have no effect upon 
it,79 and even after it has done so the domestic law 
does not govern with respect to transactions which 
have occurred elsewhere *9 

I 1808. - Tenn “Corporation*’ as Includ¬ 

ing Foreign Corporations 

The applicability to foreign corporations of the ternn 
''corooration,” as used in statutes, depends on the sub¬ 
ject matter of the statute, Its policy, the context in which 
the term is used, and the apparent intent of the statute; 
It is so applicable if a contrary intent does not appear 
from the statute or local policy. 

Whether or not the term “corporation” when used 
in a statute applies to foreign corporations operat¬ 
ing within the state depends largely upon the sub¬ 
ject matter of the statute, its policy, and the context 
in which the term is employed.®^ The word “cor¬ 
poration,” as used in statutes, generally applies to 
a foreign corporation, when there is nothing in the 
words of the statute itself which would indicate 
an intention on the part of the legislature to limit 
Its effect to domestic corporations, or where there 
are no sufficient considerations of local or state pol¬ 
icy from which can be inferred a motive on the 


part of the legislature so to restrict its operation ,^2 
a fortiori, the term will be so applied where the 
statute manifests the intent that it shall do so S3 
On the other hand, statutes referring to corpora¬ 
tions will be construed as applying only to domes¬ 
tic corporations where such seems to be their m- 

tent.S4 

A general law of the state, prohibiting corpora¬ 
tions from exercising particular powers, will oper¬ 
ate upon foreign corporations, not because the act 
binds such corporations ex proprio vigore, but for 
the reason that their exercise of such powers would 
violate the public policy of the state indicated by the 
general restraint imposed upon its own corpora¬ 
tions A statute of a state granting powers and 
privileges to corporations must, m the absence of 
plain indications to the contrary, be held to apply 
only to corporations created by the state and over 
which It has the power of visitation and control.^® 

§ 1809. —— Particular Statutes 

Whether or not local laws other than those specifical* 
ly applicable to them apply to foreign corporations de¬ 
pends upon the legislative intent; and statutes of various 
types have been held or held not to so apply. 

Whether or not local laws other than those spe¬ 
cifically applicable to them apply to foreign cor¬ 
porations depends upon the legislative intent. ^7 


77- Cal —Southern Sierras Power 
Co V Railroad Commission of Cal¬ 
ifornia, 271 P 747, 206 Cal 479 
Del—Mau v Montana Pac Oil Co., 
141 A 828, 16 DelCh 114 
“The fact that a foreign corpora¬ 
tion IS engaged in business in this 
state and owns property located 
here . . . does not also subject 

it to legislation purporting to regu¬ 
late the exercise of the inherent cor¬ 
porate powers conferred upon it hy 
the legislative power of the incor¬ 
porating state.”—^In re Fryeburg 
Water Co, 106 A 226, 227. 79 NH. 
123, 18 ALiR 1373 
Where foreign law xs not shown 
Unless It IS shown that Russian 
law relating to right of directors of 
Russian corporation to hold meetings 
outside Russia is different from law 
of New York, law of New York will 
be applied—^Russian Reinsurance Co. 
V. Stoddard, 207 N Y S 574, 211 App 
Div 132, reversed on other grounds 
147 NR 703, 240 NY 149, and 

reargument denied 148 N E. 757, 240 
N.Y. 682 

78. CaJ —Southern Sierras Power 
Co V Railroad Commission of Cal¬ 
ifornia, 271 P 747, 206 Cal 479 
Del —^Mau v Montana Pac Oil Co, 
141 A 828, 16 DelCh 114. 

NH—^In re Fryeburg Water Co, 106 
A- 225, 79 N.H:. 123, 18 AL.R. 1373. 


79. Or.—^Deardorf v. Idaho Nat 
Harvester Co, 177 P 33, 90 Or 
425 

What constitutes “doing business” 
within statutes regulating right 
of foreign corporations to do busi¬ 
ness see infra §§ 1828-1842 

80. Cal —^Balconades Ballroom v. 
Superior Court in and for City and 
County of San Francisco, 293 P 
631, 109 Cal App 612 

81. Cal —Southern Sierras Power 
Co V Railroad Commission of Cal¬ 
ifornia, 271 P 747, 748, 206 Cal 
479, citing Corpus Jans. 

82. NY —Southern D Ins , etc, Co 
V Packer. 17 NY 61. 

14a C J p 1241 note 33. 

Particular statutes see infra $ 1809 

83. Cal —Getridge v State Capital 
Co, 18 P2d 375, 129 Cal App 86 

Mich —^Peninsular Power Co. v State, 
135 N.W 666, 169 Mich 595 

84. Ill —^National Oxygen Co. v 
Roach, 251 Ill App 579. 

14a C J p 1241 note 34 

85. NY—^Vanderpoel v. Gorman, 36 
NtE 932, 140 NY 563, 37 Am S R 
529, 24 LRA 548—^In re Prime, 
32 NE 1091, 136 NY 347. 18 L R 
A 713. affirming 18 N Y S 603, 64 
Hun 50 

Limitations on comity see supra S 
1790. 


Z>isauallllcatlou of dlreotors of banks 
The word “corporation” employed 
in a statute forbidding the appoint¬ 
ment to the board of directors of a 
banking corporation of a director of 
any other bank, or the copartner of 
a director, operates to disqualify di¬ 
rectors of banking corporations cre¬ 
ated in other states—State v. Bu¬ 
chanan, Wright, Ohio, 233. 

BG. Cal —Southern Sierras Power 
Co V Railroad Commission of Cal¬ 
ifornia, 271 P 747, 748, 205 Cal. 
479, citing Corpus Juris. 

14a C J. p 1242 note 37 

“Broad words in a statute con¬ 
ferring powers and privileges on 'a 
corporation' or on ‘any corporation* 
apply only to corporations organized 
under the laws of this state. The 
legislature in such cases is dealing 
with Its own creation, whose rights 
and obligations it may limit, define 
and control.” 

U S—-In re Heffron Co , D C.N Y., 216 
F 642, 649. 

NY—^Muck V Hitchcock, 106 NR 
75, 76, 212 NY. 283, Ann Cas 1916D 
566 

87. U S —Stark Bros,* Nurseries & 
Orchards Co v Little, Ill., 267 F 
421, 168 CC.A 461. 

Minn—^Pirehajnmer v. Interstate Se¬ 
curities Co., 212 N.W. 911, 170 
Minn. 475. 
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Statutes which have been held to apply to foreign | 
corporations include local police laws,88 license 
laws,80 laws upon the subject of usurj',oo statutes 
prohibiting or regulating contracts,01 statutes reg¬ 
ulating elevator companies,02 and statutes relating 
to insolvency, assignment for creditors, and prefer- 
cnces,00 although other statutes of the last named 
class have been held not to apply to foreign corpo¬ 
rations 04 Statutes providing remedies and regu¬ 
lating the practice and procedure in the local courts 
are commonly held applicable to foreign corpora¬ 
tions 05 

Statutes expressly relating to corporations. A 
number of statutes relating to corporations, but not 
specifically to foreign corporations, have been ap¬ 
plied to foreign corporations,00 among them being 


statutes forbidding transfers by a corporation when 
insolvent,®? forbidding the sale of stock on credit,®8 
imposing liabilities on officers or directors,0® or 
imposing liabilities on stockholders for corporate 
debts,1 at least, in the last mentioned case, where 
the domestic laws were in contemplation of those 
taking stock.® 

Other statutes relating to corporations have, by 
reason of their express terms or by construction, 
been confined in their application to domestic cor- 
porations,8 among them being statutes requiring 
the filing of a copy of a certificate of incorpora¬ 
tion,4 or otherwise governing the incorporation 
of domestic corporations,5 relating to the issuance 
of stock,® or to the right of stockholders to 


N H.—^In re Fryeburg Water Co , 106 
A 225, 79 NH 123, 18 A L R 1373 
''Corporation” in statute as includ¬ 
ing foreign corporations see supra 
§ 1808 

88. Minn—State v Creamery Pack¬ 
age Mfg Co. 126 NW 126, 110 
Mmn 416, 136 Am S R 614 
14a C J p 1242 note 42 
Law regulating payment of wages 
see 14a CJ p 1242 note 42 [b] 

Jiawa agam£Pt ''trusts^’ and other 
combinations in restraint of trade — 
State V Phipps, 31 P 1097, 60 Kan 
609, 34 Am SR 152, 18 LRA 667— 
14a C J p 1242 note 42 [c] 

PeBial laws 

N J —^McGregor v. Erie R Co, 36 
NJLaw 115 

88. Del —A Strout Co, v. Howell, 
85 A 666, 27 Del 31 
14a C J p 1242 note 43 

sa US —^United Divers Supply Co 

V Commercial Credit Co, CCA 
Fla, 289 F 316, 

Idaho—S Building & Loan Ass’n 

V Lanzarotti, 274 P. 630, 47 Idaho 
287 

N J —Continental Adjustment Corpo¬ 
ration V Klause, 174 A. 246, 12 N. 
J Misc 703 

14a C J p 1242 note 44. 

91. Ky.—Security Ben Ass'n of To¬ 
peka, Kan V Reising, 14 S W 2d 
160, 227 Ky 804 
14a CJ p 1243 note 51 
Stlpiaatloii makmg law Inapplicahle 

(1) A stipulation in a contract by 
a corporation doing business in a 
state other than that of its domicile, 
that the contract shall be governed 
by the laws of the state of its domi¬ 
cile, IS ineffectual to prevent the ap¬ 
plication to the contract of the laws 
of the State in which the corpora¬ 
tion is doing business and in which 
the contract is made—^Dolan v Mu¬ 
tual Reserve Fund Life Assoc., 63 N 
E 398, 173 Mass 197—14a CJT. p 
1243 note 61 [a] (1). 


(2) A foreign corporation under¬ 
taking to do business in the state 
cannot withdraw from the operation 
of the laws of the state by inserting 
clauses in contracts contrary to the 
laws —Smoot v Bankers’ Life Assoc, 
120 SW 719, 138 MoApp 438 

92. ND—State v Minneapolis, etc, 
El Co, 114 NW 482, 17 ND 23, 
138 Am SR 691 

93. Tex—^Fowler v Bell, 37 SW 
1068, 90 Tex 150, 59 Am S R 788, 
39 LRA 264 

14a CJ p 1243 note 62 
Assignments and preferences gener¬ 
ally see infra § 1894 

94. NT—Vanderpoel v Gorman, 35 
NE 932, 140 NY 663, 37 Am S R 
601, 24 L R A 548, reversing 22 N. 
T S 541, 3 Misc 57 

14a 0 J p 1243 note 63 

95. Minn—IDispatch Printing Co v 
Security Bond & Investment Co, 
191 NW 601, 164 Minn 211 

Ohio—^Lewis V Kentucky Bank, 12 
Ohio 132, 40 AmD 469 
14a C J p 1243 note 54 
Actions by and against foreign cor¬ 
porations see infra §§ 1904-1960 

96. Cal —Getndgp v. State Capital 
Co, 18 P2d 376, 129 CaLApp 86 

Minn—IDispatch Printing Co v Se¬ 
curity Bond & Investment Co, 191 
NW 601, 164 Minn 211 I 

14a CJ p 1244 note 56 [a]. 

97. N J —^Hoover Steel Ball Co v 
Schafer Ball Bearings Co, 105 A 
500, 89 N JEql 433 

98. Tex —^Hamilton-Turner Grocery 
Co V Hander, Civ App, 293 S W 
341, reversed on other grounds. 
Com App, 299 SW 848—^Hamil- 
ton-Tumer Grocery Co v Hander, 
Civ App., 263 SW 833. 

99. N T —^Aktieselskabet Chnstians- 
sand V. Federal S S Corporation, 
201 NTS. 604, 121 Misc 627 

14a CJT p 1244 note 56 [a] (9). 

1. Cal—^Rhoades v Townsend, 33 P 
2d 860, 139 Cal App 121. 
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Stockholders’ liability to employees; 
New Tork statute 

(1) A statute imposing liability 
on stockholders for debts due to em¬ 
ployees of the corporation has been 
held applicable to foreign corpora¬ 
tions —Greenberg v Rosenwasser, 
264 NTS 529, 147 Misc. 757—Spec- 
tor V Brandriss, 269 NTS 558, 144 
Misc 848 

(2) This has been held true espe¬ 
cially where the services of the em¬ 
ployee were rendered in the state — 
Greenberg v Rosenwasser, 264 NT 
S 629, 147 Misc 767 

(3) However, other authority is to 
the contrary —Bogardus v Fitzpat¬ 
rick, 247 NTS 692, 139 Misc 533. 

2. US —Thomas v Matthiessen, N 
T. 34 set 312, 232 US 221, 68 
LEd 677, reversing 192 P 496, 
113 CC.A 101. 

14a CJ p 1244 note 66 [a] (10) 

3. Fla—State v Crawford, 105 So 
446, 90 Fla 264 

14a C J p 1244 note 57 [a] 

4. Cal.—South Tuba Water, etc., Co. 
v Rosa, 22 P 222, 80 Cal. 333. 

Ill—^National Oxygen Co v. Roach, 
261 Ill App 679 

5. La—State ex rel Eauitable Se¬ 
curities Corporation of Nashville 

V Conway, 179 So 312, 189 La 272. 

e. CaL—Southern Sierras Power Co. 

V Railroad Commission of Cali¬ 
fornia, 271 P 747, 206 Cal 479. 

Del—^Mau v Montana Pac Oil Co, 
141 A. 828, 16 DelCh 114 
N H —^In re Fryeburg Water Co , 106 
A 226, 79 NH 123, 18 ALR. 1373 
NY—^Application of Ostrander, 201 
NTS 423, 206 AppDiv. 362 
Ou credit 

An Iowa statute forbidding issu¬ 
ance of corporate shares until the 
full par value in money has been re¬ 
ceived, and making void shares is¬ 
sued in violation of the statute, ap¬ 
plies only to corporations organized 
under the laws of Iowa, where the 
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Statutes which have been held to apply to foreign | 
corporations include local police laws,88 license 
laws,^^ laws upon the subject of usury,statutes 
prohibiting or regulating contracts, 81 statutes reg- 
tdatng elevator companies,82 and statutes relating 
to insolvency, assignment for creditors, and prefer- 
cnces,83 although other statutes of the last named 
class have been held not to apply to foreign corpo¬ 
rations. 8 4 Statutes providing remedies and regu¬ 
lating the practice and procedure in the local courts 
are commonly held applicable to foreign corpora¬ 
tions 85 

Statutes expressly relating to corporations, A 
number of statutes relating to corporations, but not 
specifically to foreign corporations, have been ap¬ 
plied to foreign corporations,85 among them being 


statutes forbidding transfers by a corporation when 
insolvent,87 forbidding the sale of stock on credit,88 
imposing liabilities on officers or directors,88 or 
imposing liabilities on stockholders for corporate 
debts,1 at least, in the last mentioned case, where 
the domestic laws were m contemplation of those 
taking stock.2 

Other statutes relating to corporations have, by 
reason of their express terms or by construction, 
been confined in their application to domestic cor¬ 
porations,8 among them being statutes requiring 
the filing of a copy of a certificate of incorpora¬ 
tion,^ or otherwise governing the incorporation 
of domestic corporations,^ relating to the issuance 
of stock,® or to the right of stockholders to 


NH.—^In re Fryeburg Water Co, 106 
A 225, 79 NH 123, 18 AL.R 1373 
"Corporation’* in statute as includ¬ 
ing foreigm corporations see supra 
§ 1808 

88. Minn—State v Creamery Pack¬ 
age Mfg CO. 126 NW 126, 110 
Mmn 415, 136 Am S R 614 

14a C J p 1242 note 42 

Law regulating payment of wages 
see 14a CJ p 1242 note 42 [b] 

Xaws against '^trosts” and other 
combinations in restraint of trade — 
State V. Phipps, 31 P 1097, 50 Kan 
609, 34 Am S R 152, 18 L R.A. 657— 
14a C J p 1242 note 42 [c] 

Penal laws 

N J —^McGregor v Brie R Co, 35 
NJLaw 115. 

89. Del—A Strout Co v. Howell, 
85 A 666, 27 Del 31. 

14a C J p 1242 note 43 

90. US—^United Divers Supply Co 

V Commercial Credit Co, CCA 
Fla, 289 F 316 

Idaho—S Building & Loan Ass’n 

V Lanzarotti, 274 P. 630, 47 Idaho 
287 

NJ—Continental Adjustment Corpo¬ 
ration V Klause, 174 A 246, 12 N 
J Misc 703 

14a C J p 1242 note 44. 

91. Ky—Security Ben Ass’n of To¬ 
peka, Kan v Reismg, 14 S W 2d 
150, 227 Ky 804 

14a CJ p 1243 note 51 
Stipnlation making law inapplicable 

(1) A stipulation In a contract by 
a corporation doing business in a 
slate other than that of its domicile, 
that the contract shall be governed 
by the laws of the state of its domi¬ 
cile, is ineffectual to prevent the ap¬ 
plication to the contract of the laws 
of the state in which the corpora¬ 
tion IS doing business and in which 
the contract is made.—^Dolan v Mu¬ 
tual Reserve Fund Life Assoc., 53 N 
B 898, 173 Mass. 197—^14a CJ. p 
1243 note 51 [a] (1). 


(2) A foreign corporation under¬ 
taking to do business in the state 
cannot withdraw fiom the operation 
of the laws of the state by inserting 
clauses in contracts contrary to the 
laws —Smoot v Bankers’ Life Assoc, 
120 SW. 719, 138 MoApp. 438 

92. ND—State v Minneapolis, etc, 
El Co. 114 NW 482. 17 ND 23. 
138 Am SR 691 

93. Tex—^Fowler v. Bell, 37 SW 
1068, 90 Tex 150, 59 Am S R 788, 
39 LRA 254. 

14a C J p 1243 note 62 
Assignments and preferences gener¬ 
ally see infra § 1894 
94b NT—^Vanderpoel v Gorman, 36 
NE 932, 140 NT 663, 37 Am S R 
601, 24 DR A 548, reversing 22 N. 
T S 641, 3 Misc 67 
14a C J p 1243 note 63 

95. Minn—IDispatch Printing Co v 
Security Bond & Investment Co, 
191 NW 601, 164 Minn 211 

Ohio—Lewis V Kentucky Bank, 12 
Ohio 132, 40 AmD 469 
14a C J p 1243 note 54 
Actions by and against foreign cor¬ 
porations see infra §§ 1904-1960 

96. Cal —Getridg*^ v State Capital 
Co, 18 P2d 376, 129 Cal App 86. 

Minn—IDispatch Printing Co v Se¬ 
curity Bond & Investment Co., 191 
NW 601, 154 Minn 211 
14a CJ. p 1244 note 66 [a] 

97. N J —^Hoover Steel Ball Co v 
Schafer Ball Bearings Co, 106 A 
600, 89 N JEq. 433 

98. Tex —'Hamilton-Tumer Grocery 

Co V Hander, Civ App, 293 SW 
341, reversed on other grounds, 
Com App , 299 S W 848—^Hamil- 

ton-Tumer Grocery Co v Hander, 
Civ App., 263 SW 833 

99. N T —Aktieselskabet Christians- 
sand V Federal S S Corporation, 
201 NTS, 604, 121 Misc. 627 

14a C-J. p 1244 note 66 [a] (9). 

1 , Cal—^Rhoades v. Townsend, 33 P 
2d 860, 139 Cal App 121. 
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Stockholders’ liability to employees; 
New York statute 

(1) A statute imposing liability 
on stockholders for debts due to em¬ 
ployees of the corporation has been 
held applicable to foreign corpora¬ 
tions —Greenberg v Rosenwasser, 
264 NTS 529, 147 Misc 757—Spec- 
tor V Brandriss, 269 NTS 558, 144 
Misc 848 

(2) This has been held true espe¬ 
cially where the services of the em¬ 
ployee were rendered in the state — 
Greenberg v Rosenwasser, 264 NT 
S 529, 147 Misc. 767. 

(3) However, other authority is to 
the contrary—Begardus v Fitzpat¬ 
rick. 247 NTS 692, 139 Misc 533 

2. U.S—Thomas v Matthiessen, N. 
T, 34 set 312, 232 US 221. 58 
LBd 577, reversing 192 F 495, 
113 CCA 101 

14a C J p 1244 note 66 [a] (10). 

3. Fla—State v Crawford, 106 So. 
446, 90 Fia 264. 

14a C J p 1244 note 57 [a] 

4- Cal —South Tuba Water, etc , Co. 

V Rosa. 22 P 222, SO Cai 333. 

Ill—National Oxygen Co v Roach, 

251 IlLApp 679 

5. La—State ex rel. Equitable Se¬ 
curities Corporation of Nashville 

V Conway, 179 So 312, 189 La 2*^2 

6L Cal—Southern Sierras Power Co 

V Railroad Commission of Cali¬ 
fornia, 271 P 747, 205 Cal 479. 

Del—^Mau v Montana Pac Oil Co, 
141 A 828. 16 DelCh. 114 
NH—In re Fryeburg Water Co , 106 
A 225, 79 NH 123, IS A L R 1373. 
NT—^Application of Ostrander, 201 
NTS 423, 206 App Div 362 
On credit 

An Iowa statute forbidding issu¬ 
ance of corporate shares until the 
full par value in money has been re¬ 
ceived, and making void shares is¬ 
sued in violation of the statute, ap¬ 
plies only to corporations organized 
under the laws ef Iowa, where the 
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vote,*^ or to the better enforcement of stockholders" 
liabilities,s imposing liability on directors for corpo¬ 
rate debts for failure to make required reports^ or 
for making a dividend except out of surplus,or 
imposing a liability on a consolidated corporation 
for the debts of corporations consolidated. 

Where foreign corporations of a particular kind 
are governed by special regulations, the general law 


pertaining to foreign corporations may be held not 
applicable to them.^^ 

The applicability to foreign corporations of the 
term “corporation,** as used in a statute, is con¬ 
sidered in § 1808 supra Statutory and constitu¬ 
tional provisions expressly applicable to foreign 
corporations are considered infra §§ 1810-1842. 


C. STATE REGULATION BY CONSTITUTIONAL AND STATUTORY PROVISIONS 

1. Iir General 


§ 1810. Power to Exclude, Restrict or Regu¬ 
late 

Subject to constitutional limitations, a state may 
prohibit foreign corporations from doing business therein^ 
or It may make the right to do business depend on such 
terms and conditions as it may in its discretion see fit 
to impose. Likewise, a state may revoke the license to 
do business therein. 

A corporation created by one state or by a for¬ 
eign government can exercise none of the func¬ 
tions or privileges conferred by its charter in any 


other state or country, except by the comity and 
consent of the latter, as shown supra §§ 1788-1793, 
and subject to constitutional limitations, a state has 
the right entirely to prohibit foreign corporations 
from doing business within the state.^® Having the 
right to prohibit foreign corporations from doing 
business in a state at all, it is within the power of 
the state to prohibit the transaction of business by 
the foreign corporation within the state except 
on compliance with such terms or conditions and 
subject to such restrictions as the state may in its 


statute expressly so provides—Lone 

Tree Bank v Timmerman, 188 NW 

856, 193 Iowa 1820 

7. Mont.—^Allen v. Montana Refining* 
Co, 227 P 582, 71 Mont 105 

8. Minn—^Pirehammer v Interstate 
Securities Co, 212 NW 911, 170 
Minn 475 

9. US —Stark Bros' Nurseries & 
Orchards Co v Little, Ill, 257 P 
421, 162 CCA 461, Montana law 

Mich—^Young v Moore, 127 N.W 29, 
162 Mich. 60 

ML N J —Hamilton v. United Laun¬ 
dries Corporation, 161 A. 847, 111 
NJBq 78 

11. N T —^Electric Equipment Cor¬ 
poration V Delco Appliance Cor¬ 
poration, 297 NTS 498, 252 App 
Div 1. 

12. Ind —^Rhem v German Ins , etc, 
Inst., 25 NB 173, 125 Ind 135 

14a C J p 1244 note 58 

13. US —^Atlantic Refining Co v. 
Commonwealth of Virginia, 58 S 
Ct 75, 802 US- 22, 82 LEd 24, af¬ 
firming Atlantic Refining Co. v. 
Commonwealth, 183 S E 243, 165 
Va 492—State of Washington ex 
reL Bond & Goodwin & Tucker v 
Superior Court of State of Wash¬ 
ington for Spokane County, 63 S 
Ct. 624, 289 U S 361, 77 L.Ed 1266, 
89 A L R 658, affirming State ex 
reL Bond & Goodwin & Tucker v. 
Superior Court of Spokane County, 
16 P2d 660, 169 Wash 688—Han¬ 
over Fire Ins Co. v Carr, 47 S Ct 
1179. 272 US 494, 71 LEd 372, 49 
A.L.R. 713, reversing 148 N.B, 28, 


317 Ill 366, and conformed to Han¬ 
over Fire Ins Co v Harding, 168 
NE 849, 327 Ill 690—Oklahoma 
Packing Co v. Oklahoma Gas & 
Electric Co. CCAOkl, 100 P.2d 
770—^Western Grocer Co v New 
York Oversea Co, DC Cal, 296 P 
269—Southern Bell Telephone & 
Telegraph Co v Railroad Commis¬ 
sion of South Carolina, D C S C , 
280 P 901 

Cal —^Perkins Mfg Co v. Clinton 
Const Co of California, 296 P 1, 
211 Cal 228, 76 ALR 439—Boteler 
V Conway, 56 P2d 687, 689, 13 Cal 
App 2d 79, citing Corpus Juris. 

Ill—Hall V Woods, 166 NE 258, 326 
Ill 114 

Iowa —Peacock Coal Co. v Gaines 
Coal Co., 219 NW. 24, 206 Iowa 
1228 

Kan —State v Knights of Ku Klux 
Klan, 232 P. 254, 117 Kan 564, 37 
ALR 1267, error dismissed 
Knights of the Ku Klux Klan v 
State of Kansas ex rel Griffith, 47 
set 463, 273 US 664, 71 L.Ed 
829 

Ky—^Andrews Bros v McClanahan, 
296 S W 467, 220 Ky 604 

Me—Ouellette v City of New York 
Ins Co, 174 A 462, 133 Me 149 

Mass—^Parker v Rising Sun Street 
Lighting Co., 118 NE 871, 229 
Mass 494 

NY—^Burgoyne v. James, 282 NYS 
18, 166 Misc 859, affirmed 284 N 
YS 977, 246 App Div 605 

N C —Lunceford v Commercial Trav¬ 
elers' Mut Acc Ass'n of America, 
129 SB 806, 190 NC 314 

Pa—Rule V. Pnee, 186 A. 861, 823 
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Pa 139, appeal dismissed Mark- 
mann v Ryan, 67 S Ct 610, 300 U 
S 639, 81 L Ed 865—^P B Nugent 
Funeral Home v Beamish, 173 A 
177, 315 Pa 346 

Tenn —Camden Fire Ins Ass'n v. 
Hasten, 284 SW 906, 163 Tenn. 
675 

Va —^Atlantic Refining Co. v Com¬ 
monwealth, 183 S E 243, 165 Va 
492, affirmed Atlantic Refining Co 

V Commonwealth of Virginia, 68 
set 76, 302 US 22, 82 LEd 24— 
Knights of Ku Klux Klan v Com¬ 
monwealth, 122 S E 122, 138 Va. 
600 

Wash—Great Northern Ry Co v. 

State, 267 P 606, 147 Wash 630. 
14a C J p 1244 note 60 

No express luhihitlons 

Constitution and statutes of this 
state contain no express inhibition 
against foreign corporations entering 
state and engaging in business there¬ 
in, even though such corporations 
were not entitled to organize as do¬ 
mestic corporations under laws of 
state —Commonwealth Acceptance 
Corporation v. Jordan, 246 P. 796, 198 
Cal 618 

Courts must deny right 
Where a statute denies to a for¬ 
eign corporation right which corpo¬ 
ration proposes to exercise, oourt 
must decline enforcement of that 
right 

Ky—Sayers & Muir Service Station 

V Indian Refining Co, 100 S W.2d 
687, 266 Ky 779 

Wis—State V Gehrz, 194 N.W. 418, 
181 Wis. 238. 
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discretion see fit to iinpose,l< unless such prohibi¬ 
tion or restriction imposed is so conditioned as to 
violste some constitutional provision, as discussed 
infra § 1811. So having given it a license to do 
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business within the state, the state may, subject to 
constitutional limitations, revoke it in its discretion 
for good cause, or without any cause at all and its 
motive in doing so is not open to inquiry,!® and. 
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14. U S —^Atlantic Refining Co v 
Commonwealth of Virginia, 58 S 
Ct 76, 302 US 22, 82 L Ed 24, af¬ 
firming Atlantic Refining Co v 
Commonwealth, 183 S E 243, 165 
Va 492—Hanover Fire Ins Co v 
Carr, 47 S Ct 179, 272 U S 494, 71 
Jj Ed 372, 49 A L R 713, reversing 
148 NB 23, 317 Ill 366, and con¬ 
formed to Hanover Fire Ins Co v 
Harding, 168 NE 849, S27 Ill 690 
—St Liouis Cotton Compress Co 
V. State of Arkansas, 43 S Ct 126, 
260 US 346, 67 L Ed 297, revers¬ 
ing State V St Louis Cotton Com¬ 
press Co, 227 SW 606, 147 Ark 
406—Oklahoma Packing Co v Ok¬ 
lahoma Gas & Electric Co. CCA 
Okl, 100 P 2d 770—^Wefel v W P 
Brown & Son Lumber Co , D C Ala, 
68 F 2d 667—^Western Grocer Co v 
New York Oversea Co, DC Cal, 
296 P 269—O’Brien v Southern 
Bell Telephone & Telegraph Co, 
DC Ala, 292 P 379—Southern Bell 
Telephone & Telegraph Co v Rail¬ 
road Commission of South Caro¬ 
lina, DCSC, 280 P 901—Baldwin 
Tool Works v. Blue, D C W Va, 240 
P 2t2 

Ala—State v. Anglo-Chilean Nitrate 
Sales Corporation, 142 So 87, 226 
Ala 141, reversed on other grounds 
Anglo-Chilean Nitrate Sales Cor¬ 
poration V State, 63 S Ct 373, 288 
US 218, 77 LEd 710 

Alaska —Sherman Clay & Co v Lind- 
man, 8 Alaska 461 

Ariz —Employers’ Liability Assur 
Corporation v Frost, 62 P 2d 320, 
323, 48 Ariz 402, citing Corpus Ju¬ 
ris. 

Cal —^Perkins Mf g Co v Clinton 
Const Co of California, 296 P 1, 
211 Cal 228, 75 A L R 439—South¬ 
ern Sierras Power Co v Railroad 
Commission of California, 271 P 
747, 206 Cal. 479 

Fla—Stale v. Crawford, 105 So 446, 
447, 90 Fla, 264, citing Corpus Ja¬ 
ns. 

Ga —Cooper Co of Gainesville v. 
State, 1 SE2d 436, 187 Ga 497 

Ill—Pacific Mut Life Ins Co of 
California v Lowe, 188 N B 436, 
354 Ill 398, 91 ALR 788—Union 
Cent Life Ins Co v Lowe, 182 N 
E 611, 349 Ill 464 

Ind —^Dodgem Corporation v D D 
Murphy Shows, 183 NE 699, 96 
IndApp 326, rehearing denied 185 
N.E 169, 96 IndApp 326—Dark 
Tobacco Growers’ Co-op Ass’n v 
Robertson, 160 NE 106, 84 Ind 
App. 61 

Iowa—^Peacock Coal Co. v. Gaines 
Coal Co, 219 NW 24, 206 Iowa 
1228 

Karu—State v. iCnights of Ku Klux 


Klan, 232 P 254. 117 Kan 564, 37 
A L R 1267, error dismissed 
Knights of the Ku Klux Klan v 
State of Kansas ex rel Griffith, 47 
set 463, 273 US 664, 71 L Ed 
829 

Ky—Sayers & Muir Service Station 

V Indian Refining Co, 100 S W.2d 
687, 266 Ky 779—^Andrews Bros v 
McClanahan, 296 SW 457, 220 Ky 
604—Bondurant v Dahnke-Walker 
Milling Co, 195 SW 139, 175 Ky 
774 

La —Claude Neon Federal Co v Four 
Hundred Club, 134 So 445, 16 La 
App 651—^Kendall v Grand Lodge 
of Brotherhood of Railroad Train¬ 
men, 8 La App 60 

Mass—Parker v Rising Sun Street 
Lighting Co, 118 NE 871, 229 
Mass 494 

Mias—State v Crescent Cotton Oil 
Co, 77 So 185. 116 Miss 398 
N M —Silva V Crombie & Co , 44 P 
2d 719, 39 NM 240 

NT—Sukosky v Philadelphia & 
Reading Coal & Iron Co, 179 NY 
S 23, 189 App Div 689—Burgoyne 

V James, 282 NTS 18, 156 Misc 
869, affirmed 284 NYS 977, 246 
App Div 605 

N C —Lunceford v Commercial Trav¬ 
elers’ Mut Ass’n of America, 129 
SB 805, 190 NC 314 
N D —Kluver v Middlewest Grain 

Co, 173 NW 468, 44 N D 210, fol¬ 
lowed in Livingston v Middlewest 
Gram Co, 173 NW 474, 44 N D 
249, Olson v Middlewest Gram Co, 
173 NW 474, 44 N D. 250, Nelson 

V Middlewest Grain Co, 173 NW 

476, 44 N D 247, 250, Crawson v 
Middlewest Grain Co, 173 NW 

476, 44 ND 248, Lammadee v. 
Middlewest Gram Co, 173 NW 

475, 44 ND 247 and Benness v. 

Middlewest Grain Co, 173 NW 

476, 44 ND 246 

Ohio—Manington v Hocking Valley 
Ry Co , 9 Ohio N P.,N S , 641. 

Or—Herbnng v Lee, 269 P 236, 126 
Or 588, 60 ALR 1166, affirmed 50 

5 Ct 49, 280 U S 111, 74 L Ed. 217. 
64 ALR 1430—^Milton-Preewater 

6 Hudson Bay Irr Co v Skeen, 
247 P. 766, 118 Or 487—Major 
Creek Lumber Co v Johnson, 195 
P 177, 99 Or 172 

Pa —^Hoffman Const Co v Erwin, 
200 A 679, 331 Pa 384—Rule v 
Price, 186 A 861, 823 Pa 139, ap¬ 
peal dismissed Markmann v Ryan, 
67 set 610, 300 U.S 639, 81 LEd 
855—^P E Nugent Funeral Home 

V Beamish, 173 A 177, 315 Pa 345 
—^Horowitz V. Beamish, 22 PaDist 
& Co 545, 40 Dauph.Co 336, 41 
DauphCo 808, affirmed 185 A, 760, 
823 Pa 273. 


I S D —Thomson v Meridian Life Ins. 
Co, Indianapolis, Ind, 162 N W 
373, 38 S D 570 

Tenn —Camden Fire Ins Ass’n v. 
Haston, 284 SW 905, 163 Tenn. 
675 

Tex —General Motors Acceptance 
Corporation v McCallum, 10 SW 
2d 687, 118 Tex 46 
Vt —Fidelity & Deposit Co v. Brown, 
104 A 234, 92 Vt 390 
Va —DuPont Engineering Co v John 
P Harvey Const. Co, 158 SE 891, 
166 Va 682. 

Wash—Great Northern Ry Co v. 

State, 267 P 606, 147 Wash 630 
14a C J p 1245 note 61. 

Business affected with public inter¬ 
est 

State may regulate business which 
is affected with public interest trans¬ 
acted within ’ its borders —Palmetto 
Fire Ins Co v Beha, DCNY, 13 P. 
2d 500 

Prohibitive conditions 
Power of state to exclude foreign 
corporations from doing business in 
state IS absolute and unlimited, and 
admitting state may impose condi¬ 
tions which discriminate in favor of 
domestic corporations, or are prohibi¬ 
tive—Boteler v Conway, 56 P2d 587, 
13 Cal App 2d 79 
Favoring domestic corporations 
As to foreign corporation seeking 
admission to do business in state, 
regulations may be imposed that do 
not appertain to domestic corpora¬ 
tions —P E. Nugent Funeral Home 
V Beamish, 173 A 177. 315 Pa 345 
A federal court has no power to 
compel the admission of a foreign 
corporation which has not complied 
with the laws of the state imposing 
conditions precedent to the right to 
do business therein —Evansville & BL 
Tract Co v Henderson Bridge Co.. 
CCKy, 132 P. 402—14a C.J p 1218 
note 71. 

15. U S —Hanover Fire Ins Co v. 
Carr, 47 S Ct 179, 272 US 494, 71 
LEd 372, 49 ALR 713, reversing 
148 NE 23, 317 Ill. 366, and con¬ 
formed to Hanover Fire Ins Co v. 
Harding, 158 NE 849, 327 HI 690. 
Neb—State v Central Purchasing 
Co, 226 N.W 46, 118 Neb 383— 
State V Beck Finance Corporation, 
226 NW 49, 118 Neb 382. 

Or—Herbring v Lee, 269 P. 286, 239, 
126 Or 588, 60 A.L R 1165, citing 
Corpus Juris, and affirmed 50 S.Ct. 
49, 230 U S. Ill, 74 L Ed. 217, 64 A- 
LR 1430 

Tenn —Camden Fire Ins. Ass’n v. 
Haston. 284 S W. 906, 163 Tenn. 
675 

14a C J p 1247 note 63. 
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of course, where no license was procured by a for¬ 
eign corporation, it may be ousted from doing busi¬ 
ness in the state. With like limitations, addition¬ 
al requirements, conditions, and restrictions may be 
imposed on foreign corporations already licensed to 
do business within the state 

Terms or restrictions may be imposed by the 
states with respect to corporations created by con¬ 
gress as the local legislature of the District of 
Columbia,IS t)y congress as such local legislature 
with respect to corporations created by the states or 
other foreign corporations,^® and by congress or the 
territorial legislatures with respect to state and 
other foreign corporations in the territories and 
possessions.®® 


Acts outside state, A state may not, however, in¬ 
terfere with what foreigpi corporations do outside 
the state. 

§ 1811. - Constitutional Limitations 

The power to exclude foreign corporations from doing 
business in a state is subject to constitutional limitations. 

While the general power of a state to exclude, 
restrict, or regulate foreign corporations seeking to 
do business within its borders is undoubted, the ad¬ 
mission of foreign corporations into the state may 
not be conditioned on the surrender of constitution¬ 
al rights,®® and the exercise of such power by stat¬ 
ute IS subject to all applicatory constitutional pro¬ 
visions contained in either the state®® or the feder¬ 
al®^ constitution. Only two exceptions or qualifi- 


Poreign cozpoTations may not be 
destroyed througrh unconstitutional 
acts—^F. E. Nugent Funeral Home v 
Beamish, 173 A. 177, 315 Pa, 345 
16L Kan—State v. Knights of Ku 
Klux Klan, 232 P 254, 117 Kan 
564, 37 A.Li B. 1267, error dismissed 
Knights of the Ku Klux Klan v 
State of Kansas ex reL Griffith, 47 
set. 463. 273 U.S. 664, 71 L. Ed 
829. 

17- U S —^Dalton Adding Mach €o 
V. State Corporation Commission 
of Commonwealth of Virginia, D 
eVa, 213 F 889, affirmed 35 S Ct 
480, 286 US 699, 69 LEd 797 
Or —^Herbnng v Lree, 269 P 236, 239, 
126 Or 688, 60 ALR 1166, citing 
Corpus Juris, and affirmed 60 S Ct 
49, 280 US 111, 74 LEd. 217, 64 
ALR. 1430. 

14a C J p 1248 note 67. 

Sxtent of power 

The power of a state to Impose 
conditions on foreign corporations 
doing business therein is aa exten¬ 
sive as its power over domestic cor¬ 
porations. 

Mass —In re Opimon of the Justices, 
147 NE 681, 251 Mass. 569 
Mo—^Weed v. Bank Sav. Life Ins 
Co, App., 24 SW.2d 663 

la. Ind —State v. Briggs, 18 N.E 
895, 116 Ind 66—Daly v. U S Na¬ 
tional L Ins Co, 64 Ind 1 

19. D C —Manning v. Chesapeake, 
etc, Tel Co, 18 App DC. 191, re¬ 
versed on other grounds 22 S Ct 
881, 186 US. 238, 46 L Ed 1144. 

20. U S.—George L. Sguire Mfg Co 
V. National Fire Ins. Co of Hart¬ 
ford, Conn , D C N Y, 4 F Supp. 137 

14a C J p 1248 note 70 

21. US —St Louis Cotton Compress 
Co V. State of Arkansas, 43 S Ct 
126, 260 US 346, 67 L Ed 297, re¬ 
versing State v St Louis Cotton 
Compress Co, 227 SW 606, 147 
Ark. 406 

‘La—Lowery v. Zorn, App., 157 So 
826. 


N.T—^U S Mortgage & Trust Co v 
Ruggles, 179 NE 250, 268 NT 32, 
79 ALR 802, afflrining 248 NTS 
525, 232 App Div 9, which reversed 
244 NTS 56, 137 Misc 895 
Vt —State V International Paper 
Co, 120 A. 900, 96 Vt 606, 32 AL 
R. 632 

22. U S —Williams v Standard Oil 
Co of Louisiana, Tenn, 49 S Ct 
115, 278 US 236, 73 LEd 287, 60 
ALR 596, affirming, DC, Stand¬ 
ard Oil Co of Louisiana v Hall, 24 
F 2d 465—^Hanover Fire Ins, Co v 
Carr, 47 S Ct 179, 272 US 494, 71 
LEd 372, 49 ALR 713, revers¬ 
ing 148 NE 23, 317 Ill 366, and 
conformed to Hanover Fire Ins 
Co V Harding, 158 NE 849, 327 
Ill 690—In re C D Hauger Co, 
DC Tex, 64 F 2d 117—O'Brien v 
Southern Bell Telephone & Tele¬ 
graph Co, DC Ala, 292 F 379 
Ariz —^Employers' Liability Assur 
Corporation v Frost, 62 P.2d 320, 
323, 48 Ariz 402, citing Corpus Ju¬ 
ris. 

Fla —Smetal Corporation v West 
Lake Inv Co, 172 So. 68, 126 Fla 
595. 

Iowa—State ex rel Board of R R 
Com’rs of State of Iowa v Stano- 
lind Pipe Line Co, 249 NW 366, 
216 Iowa 436, certiorari denied 
State of Iowa ex rel Board of 
Railroad Com’rs of State of Iowa 
v Stanolind Pipe Line Co, 64 S Ct 
120, 290 US 684, 78 LEd 589 
Mass —International Paper Co v 
Commonwealth, 117 NE 246, 228 
Mass 101, reversed on other 
grounds International Paper Co v 
Commonwealth of Massachusetts, 
38 set 292, 246 US 135, 62 LEd 
624, AnnCasl918C 617 
Va —^Atlantic Redning Co v Com¬ 
monwealth, 183 SE 243, 166 Va 
492, affirmed Atlantic Refining Co 
V. Commonwealth of Virginia, 68 
set 75, 302 US 22, 82 LEd. 24 
XJureosouable terms respecting suits 
State may not exact arbitrary and 
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unreasonable terms respecting suits 
against foreign corporations as price 
of admission into state —State of 
Washington ex re! Bond & Goodwin 
& Tucker v Superior Court of State 
of Washington for Spokane County, 
53 set 624, 289 US 361, 77 LEd 
1266, 89 A L R 663, affirming State ex 
rel Bond & Goodwin & Tucker v Su¬ 
perior Court of Spokane County, 15 
P2d 660, 169 Wash 688 
Natural justice 

Foreign corporation can transact 
business in state only with consent, 
express or implied, of the state, 
which may impose such conditions as 
it sees fit, provided they are not re¬ 
pugnant to constitution or laws of 
United States or inconsistent with 
rules of public law, which secure ju¬ 
risdiction and authority of each state 
from encroachment by all others, or 
with principle of natural justice 
which forbids condemnation with¬ 
out opportunity for defense —Silva 
V. Crombie & Co, 44 P.2d 719, 39 N. 
M 240 

23. Ariz—Employers’ Liability As¬ 
sur Corporation v Frost, 62 P 2d 
320, 323, 48 Ariz. 402, citing Cor¬ 
pus Jazis. 

Or—Herbring v Lee, 269 P 236, 238, 
126 Or 588, 60 ALR 1166, citing 
Corpus JuziB, and affirmed 50 S Ct 
49, 280 US 111, 74 L.Bd. 217, 64 
ALR 1430 

14a C J p 1248 note 73. 

Statute held valid 

Okl—Wood & Co V. Russell, 226 P 
1040, 102 Okl 92 

24. US —^Phillips Petroleum Co v 
Jenkins, 66 S Ct 611, 297 tr S 629, 
80 L Ed 943, affirming 82 S W 2d 
264, 190 Ark 964, and rehearing 
denied 66 S Ct 745, 298 U S 691, 80 
L Ed 1409—Louis K Liggett Co 

V Baldridge, 49 S Ct 67, 278 US 
105, 73 LEd 204, reversing, DC, 
22 F 2d 993, and followed in Prat- 
t'er V. Lascoff, 186 NE 716, 261 N 

Y 609, affirming 258 NTS 1002, 
236 App.Div. 713, which affirmed 
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cations have been attached to the power of a state 
to exclude foreign corporations from coming into 
the state and doing business there One of these 
qualifications is that the state cannot exclude from 
its limits a corporation engaged in interstate or for¬ 
eign commerce, as shown in the title Commerce § 
62, and the other limitation on the power of the 
state is vrhere the corporation is an agency or in¬ 
strumentality in the employment of the federal gov¬ 
ernment, discussed infra § 1812 With these ex- 
ceptiorLs there is nothing in the federal constitu¬ 
tion that prevents a state from excluding foreign 
corporations, or from prescribing the conditions on 
which they may do business in the state in the fu- 
ture.25 

Of course if the condition imposed requires the 
making of a contract in violation of constitutional 
policy the contract is void and not enforceable ,26 
Dut this is not equivalent to saying that the corpo¬ 
ration may enter or remain in the state in disregard 
of the condition.27 Thus, as may be seen in the 


C J S. title Federal Courts § 7, also 14a CJ p 1266 
note 48-p 1268 note 56 and 25 C J. p 691 note 60- 
p 692 note 63, and the C J S title Rcmcrv'al of Caus¬ 
es § 5, also 14a C J p 1266 note 48-p 1268 note 56 
and 54 C J p 209 note 38-p 210 note 41, if the con¬ 
dition is not to bring suits in or to remove suits to 
the federal courts, such statute or a stipulation made 
thereunder will not prevent removal to the federal 
court or oust that court of jurisdiction of suits 
brought therein, although such disregard of the con¬ 
dition might justify a state in refusing or revoking 
a permit to do business in the state. The same prin¬ 
ciple would apply to any other unconstitutional con¬ 
dition 28 

Where the unconstitutional provisions are not 
separable, so that the whole statute must be deemed 
unconstitutional, the view has been taken that so 
far as that statute is concerned there is no prohi¬ 
bition to do business within the state, or require¬ 
ment of " license, and under the general doctrine of 
comity the corporation is entitled to recognition in 
the Scate 29 Another view of unconstitutional con- 


249 NTS 211, 140 Misc 211, and 
certiorari denied Lascoff v Prat- 
ter, 63 S Ct 785, 289 US 764, 77 
L Ed 1498—National Savings & 
Loan Ass*n v Gillis, D C Idaho, 35 
P 2d 386, reversed on other grounds 
Vermont Loan & Trust Co v Gil- 
lis, 61 set 19, 282 US 796, 75 L 
Ed 717, and New World Life Ins 
Co v Gillis, 61 set 19, 282 US 
796, 76 LBd 717 

Alaska —Sherman Clay & Co v 
Lindman, 8 Alaska 461 
Arra —Employers’ Liability Assur 
Corporation v Frost, 62 P 2d 320, 
323, 48 Ariz 402, citing Corpus Ju¬ 
ris. 

Ill —Pacific Mut Life Ins Co of 
California v Lowe, 188 NE 436, 
354 Ill 398, 91 ALB 788 
Ind —Dodgem Corporation v D D 
Murphy Shows, 183 NE 699, 96 
Ind App 325, rehearing denied 186 
NE 169, 96 Ind App 325 
Iowa—State ex rel Board of R R 
Com’rs of State of Iowa v Stano- 
Ixnd Pipe Line Co, 249 NW 366, 
216 Iowa 436, certiorari denied 
State of Iowa ex rel. Board of 
Railroad Com’rs of State of Iowa 
V Stanolind Pipe Line Co , 54 S Ct 
120, 290 US 684, 78 L Ed 589 
Mont—Chicago, M, St P & P R 
Co V Harmon, 295 P 762, 89 Mont 
1 

Or—Herbring v Lee, 269 P 236, 238, 
126 Or 688, 60 A L R 1165, citing 
Corpus Juris, and affirmed 50 S Ct 
49, 280 US 111, 74 L Ed 217. 64 
ALR 1430 

Pa —Hoffman Const Co v Erwin, 
200 A 679, 331 Pa. 384—P E Nu¬ 
gent Funeral Home v Beamish, 173 
A 177, 316 Pa 345 
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S D —Thomson v. Meridian Life Ins 
Co, Indianapolis, Ind, 162 NW 
373. 38 S D 670 

Va—Knights of Ku Klux Klan v 
Commonwealth, 122 SE 122, 138 
Va 500 

14a C J p 1248 note 74 
Statutes held invalid 
U S —Cudahy Packing Co v Hinkle, 
Wash , 49 S Ct 204, 278 U S 460, 73 
Tj Ed 454, reversing, DC, 24 P 2d 
jl 24—St Louis Southwestern Ry 
Co V Stratton, D C Ill, 57 F 2d 
211, reversed on other grounds 
Stratton v St Louis Southwestern 
Ry Co. 52 set 222, 284 US 530, 
76 LEd 466 

Mo —Montgomery Ward & Co v 
Becker, 69 S W 2d 674, 334 Mo 789, 
certiorari denied Becker v Mont¬ 
gomery Ward & Co, 55 S Ct 71, 
293 US 569, 79 LEd 660 
Mont —Chicago, M, St P & P R 
Co V Harmon, 295 P 762, 89 Mont 
1—General Electric Co v Stewart, 
199 P 911, 60 Mont 387—J I 
Case Threshing Mach Co v Stew¬ 
art, 199 P 909, 60 Mont 380 
Statutes held valid 
U S —Munday v Wisconsin Trust 
Co, 40 set 366, 252 US 499, 64 L 
Ed 684, affirming Wisconsin Trust 
Co V Munday, 169 NW 612, 168 
Wis 30, which denied rehearing 
168 NW 393, 168 Wis 31—Bnct- 
son Mfg Co' V Close, CCA Neb, 
25 F 2d 794, certiorari dis'missed 
49 set 249, 278 US 666, 73 LEd 
671 

Ala—^Elliott Addressing Mach Co v. 

Jarman, 135 So 166, 223 Ala 180 
Ariz—^National Union Indemnity Co 
V Bruce Bros, 38 P 2d 648, 44 
Ariz 454 


Cal —Perkins Mfg Co v Clinton 
Const Co of California, 295 P 1, 
211 Cal 228, 75 ALR 439 
Mass —Lewis v Club Realty Co , 163 
NE 172, 264 Mass 588 
Mont —Chicago, M, St P. & P R. 
Co v Harmon, 295 P 762, 89 Mont. 
1 

Tex —United North & South Devel¬ 
opment Co V Heath, Civ App, 78 
S W 2d 650, error refused 
Particular limitations * 

Due process of law see Constitu¬ 
tional Law § 673 

Equal protection of the law see 
Constitutional Law § 504 
Privileges and immunities of citi¬ 
zens see Constitutional Law § 
471 

25. Ark—Republic Power & Service 
Co v Gus Blass Co, 263 SW 785, 
165 Ark 163 

Pa—^P E Nugent Funeral Home v 
Beamish, 173 A 177, 316 Pa 346 
Tex—spalls Rubber Co v La Fon, 
Com App, 256 SW 677, reversing 
La Fon v Falls Rubber Co, Civ. 
App, 242 SW 346. 

14a C J p 1248 note 79 
20W U S —Southern Pac Co v Den¬ 
ton, Tex, 13 set 44, 146 US 202. 
36 LEd 942 

27. US—^Western Union Tel Co, v 
KAnsas, Kan, 30 S Ct. 190, 216 U 
S 1, 54, 64 LEd 855 

14a C J p 1249 note 84. 

28. Mo—^State v Blake, 144 SW 
1094, 241 Mo 100, Ann Cas 1913C 
1283 

as. US —^Western Union Tel Co v. 
Kansas, Kan, 30 S Ct 190, 216 U. 
S 1, 54 LEd 355—Security Mut 
L Ins Co. V. Prewitt, Ky., 26 S. 
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ditions is that the condition is void but the permit 
to do business is valid 30 

The power of exclusion of a foreign corporation 
doing business in the state must not be exercised 
unreasonably While lawfully doing business 
within the state, a foreign corporation is no more 
bound by a general unconstitutional enactment than 
a citizen of the state,32 and injunctions have been 
granted at the instance of foreign corporations re¬ 
straining the enforcement of unconstitutional stat¬ 
utes,3 3 as by the revocation, by state officers, of the 
permit to do business for failure to obey the uncon¬ 
stitutional statute 34 It IS immaterial m such cases 
that the requirements of the act might have been' 
made conditions to foreign corporations doing busi¬ 
ness in the state where, in the particular statute, 
the legislature did not seek to reach the result in 
that way 35 

The application of particular constitutional pro¬ 
visions to foreign corporations is treated in the 
C J S title Constitutional Law; for matters relat¬ 
ing to equal protection of the law see §§ 504, 529, 
privileges and immunities of citizens see § 471; ob¬ 
ligations of contracts see §§ 325, 329, 374; vested 
rights see § 241; and due process of law see § 573. 

§ 1812, — Federal Agencies and Instru¬ 
mentalities 

The power of a state to exclude or regulate foreign 
corporations cannot be exercised with respect to federal 
agencies or instrumentalities. 


A State cannot exercise its power to exclude or 
regulate foreign corporations seeking to do busi¬ 
ness in the state so as to affect matters of a federal 
nature 36 Thus business authorized to be done 
within a state by constitutional acts of congress 
cannot be prohibited or regulated by the state ,37 
and a corporation created by act of congress as an 
agency or instrumentality in carrying out the pow¬ 
ers vested in congress by the constitution cannot be 
excluded, restricted, or regulated by a state, and 
state statutes or constitutional provisions attempting 
to do so are invalid and void,3 3 even with respect to 
business transactions other than strictly government 
business,33 as for example the business of a com¬ 
mon carrier conducted by a federal corporation,40 
or the business of banking conducted by national 
bank, as shown in the title Banks &' Banking § 567, 
So every corporation of any state in the employ of 
the United States has the right to exercise the nec¬ 
essary corporate powers and to transact the busi¬ 
ness requisite to discharge the duties of that em- 
plo 3 mient in every other state in the Union without 
permission granted, or conditions imposed by the 
latter.^ ^ 

As to its nongovernmental business, however, a 
corporation in the employ of the general govern¬ 
ment IS subject to state regulations,^2 ^he prop 

erty of such a corporation is subject to state taxa 
tion, as will be seen in the CJ.S title Taxation f 
211, also 61 C J. p 378 notes 35-37. 


Ct 619, 202 us 246, 256, 50 Li Ed 
1013, 6 AnnCas 317—Barron v 
Burnside, Iowa, 7 S Ct 931, 121 U 
S 186, 200, 30 LEd 915. 

14a C J p 1249 note 95 
aCX Cal —San Francisco v Liver¬ 
pool, etc, Ins Co, 15 P 380, 74 
Cal 113, 5 Am S H 425. 

14a CJ p 1260 note 97 

31. Confiscatory rates 

A state statute fixing* rates to be 
charged by foreign public service 
corporation doing business in the 
state, which are nonremunerative and 
confiscatory, although not invalid on 
its face is unconstitutional unless 
the foreign corporation is given time 
and opportunity to cease business 
and realize on its investment, and, if 
a state should exercise the power of 
exclusion of a public service corpo¬ 
ration doing a business within it, 
under the guise of regulation, it can 
do so by giving it a reasonable time 
to realize on its property and securi¬ 
ties and retire from the state, and, 
conversely, a public service corpora¬ 
tion, exercising its right to cease 
carrying on its business because of 
inability to earn a reasonable return, 
may be restrained from doing so for 


such a reasonable time as would per¬ 
mit the state to meet the situation 
and endeavor to provide for the pub¬ 
lic service—Southern Bell Telephone 
& Telegraph Co v Railroad Commis¬ 
sion of South Carolina. DC SC 280 
P 901. 

32. US —Southern Bell Telephone & 
Telegraph Co v Railroad Commis¬ 
sion of South Carolina, supra 

14a C J p 1250 note 99 
33^ US —Southern Bell Telephone & 
Telegraph Co v Railroad Commis¬ 
sion of South Carolina, supra 
14a C J p 1260 note 1 
34i U S —^Ludwig V Western Union 
Tel Co, Ark, 30 S Ct 280, 216 U 
S 146, 64 LEd 423—Carroll v 
Greenwich Ins Co, Iowa, 26 S Ct 
66, 199 US 401, 60 LEd 246, re¬ 
versing, CC, 125 P 121 
35. U S —Carroll v Greenwich Ins. 
Co, tfupra 

33. Vt —^Fidelity & Deposit Co v. 
Brown, 104 A 234, 92 Vt 390. 

37. Pla.^State v Crawford, 106 So 
446, 447, 90 Fla 264, citing Corpus 
Jnns. 

Idaho —Home Owners' Loan Corpo¬ 
ration v. Stookey, 81 P 2d 1096, 
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1100, 59 Idaho 267, quoting Corpus 
Juris. 

14a C J p 1255 note 63 

38. Idaho —Home Owners’ Loan 

Corporation v Stookey, 81 P2d 
1096, 59 Idaho 267 

14a C J p 1266 note 64 

39. US —Mercantile Trust Co \ 
Texas & P R Co, CCLa, 216 F 
225 

40. U S —Mercantile Trust Co v 
Texas & P R Co, supra. 

41. Ill —Union Cent Life Ins Co. 
V Lowe, 182 NE 611, 349 Ill 464 

Mass—Parker v Rising Sun Street 
Lighting Co, 118 N E 871, 229 
Mass 494 , 

Mont—Chicago, M, St P & P R 
Co V Harmon, 296 P 762, 89 Mont 
1 

N Y —^Burgoyne v James, 282 NTS 
18, 166 Misc 859, affirmed 284 NY 
S 977, 246 AppDiv 605 

Pa—^P E Nugent Funeral Home v. 
Beamish, 173 A 177, 315 Pa 346. 

Wash—Great Northern Ry Co. v. 
State, 267 P 606, 147 Wash 630. 

14a C J p 1256 note 68 

42. Kan —State v Western Union 
a?el. Co., 90 P. 299, 75 Kan. e09. 
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§ 1813. Particular Statutory Provisions | 

Valid regulatory laws of a state must be complied 
with by foreign corporations in order to do business 
therein Where penal in nature, such statutes will be 
given a strict construction. 

While a foreign corporation must generally com¬ 
ply with valid regulatory laws of a state m order 
to do intra-statc business therein,they will not 
be excluded from the state where the language of 
the statute does not imply exclusion Where a 
foreign corporation qualifies to do business in a 
state in accordance with the statutes of the state, 
it assents to all the reasonable conditions imposed 
by such statutes,^5 and may not complain of such 
terms or conditions Such statutes do not consti¬ 
tute a grant of power, but are purely negative and 
restrictive in character, and merely forbid the ex¬ 
ercise of a small part of th-e corporate power al¬ 
ready possessed, except on the specified condi¬ 
tions,^'^ and on compliance with statutory provi¬ 


§ 1813 

sions, foreign corporations are accorded the same 
rights as domestic corporations, but no othi^r or 
greater rights,although, under some statutes, they 
are limited to the business actuities set forth m a 
statement and designation filed with the state offi¬ 
cer 

Where statutes relating to the right of a foreign 
cor[)oration to do business in the state are penal in 
nature, it has been held that they should be given 
a stnet^^ but not an unreasonable^t construction, 
and th-ey cannot be construed to mean more than is 
expressly stated However, statutes, in so far as 
they bear on questions of pleading, evidence, and 
court procedure, should recene such a liberal con¬ 
struction as will not unduly hamper foreign corpo¬ 
rations doing business in the state, w^hile not ex¬ 
cusing strict compliance with the prescribed regu¬ 
lations 53 The general purpose of such statutes is 
to bring foreign corporations within the reach of 
legal process 54 
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43. Fla —Herbert H Pape, Inc, v. 

Finch, 13G So 496, 102 Fla 426 
Or—Mergenthaler Linotype Co v 
Spokesman Pub Co, 270 P 519, 
127 Or 196. 

Oondition precedent 
Compliance with GenCorpL § 15 
IS a condition precedent to a right of 
a foreign stock corporation to do 
business in the state —Bradford Co 
V Dunn, 176 NTS 834, 188 App Div 
454—^Foreman & Clark Mfg Co v 
Bartle, 211 NTS 602, 126 Misc 759 
Any hnsmess or carrying on busi¬ 
ness 

Statute does not prohibit foreign 
corporations from transacting any 
business without certificate, but only 
forbids carrying on business without 
ceitificate—^Electric Ry Securities 
Co V Hendricks, 232 NW. 367, 251 
Mich 602. 

Statute inapplicable 

Construction contract with foreign 
corporation was held not to be in- 
\alid because bidder’s bond was not 
signed by resident agent, since stat¬ 
utes requiring insurance companies 
to employ resident agents did not 
apply—State ex rel Normile v Coo¬ 
ney, 47 P2d 637, 100 Mont 391. 

44. Mo —State ex rel Standard 
Tank Car Co v Sullivan, 221 S W 
728, 382 Mo 261 
2Eteasons not included 

The provisos of statutes forbid¬ 
ding licensing of foreign corporations 
for certain reasons therein stated 
exclude refusal of a license for oth¬ 
er reasons—State ex rel Standard 
Tank Car Co v Sullivan, supia 

Failure to pay fee 

Statutes requiring corporation to 
make annual return and pay fee does 
not prohibit corporation doing busi¬ 


ness in state until compliance there¬ 
with but merely renders corporation 
subject to statutory penalty—^Alston 
v New York Contract Purchase Cor¬ 
poration, 138 SE. 270, 36 GaApp 
777 

45. US —^National Savings & Loan 

Aas’n V Gillis, D C Idaho, 36 P 2d 
386, reversed on other grounds 
Vermont Loan & Trust Co v Gil- 
lia, 51 set 19, 282 US 796, 76 L 
Ed 717, and New World Life Ins 
Co v Gillis, 61 set 19, 282 US 
796. 75 L Ed 717—State of Wash¬ 
ington ex rel Bond & Goodwin & 
Tucker v Superior Court of State 
of Washington for Spokane Coun¬ 
ty, 53 set 624, 289 US 361, 77 L 
Ed 1356, 89 ALR 663, affirming 
State ex rel Bond & Goodwin & 
Tucker v Superior Court of Spo¬ 
kane County, 15 P 2d 660, 169 

Wash 688 

Couseut to be sued 

A foieign corporation qualifying 
to do business in state in accordance 
with statutes of state thereby as¬ 
sents to be sued in the state and fed- 
eial courts of competent jurisdiction 
therein, if state statutes so provide 
—Oklahoma Packing Co v Oklaho¬ 
ma Gas & Eloctiic Co , CCA Okl, 100 
F2d 770 

46. Cal —Botoler v Conway, 66 P 2d 
687, 13 Cal App 2d 79 

47. Cal—People v Alaska Pac S 
S Co, 187 P 742. 182 Cal 202 

48. Utah—^Pirst Security Coipora- 
tion of Ogden v State Tax Com¬ 
mission, 63 P 2d 1062, 91 Utah 101. 

Ho greater advantages 

Foreign corporations cannot com¬ 
plain that they are not given advan¬ 
tages over those created by author¬ 
ity of the state—^Equitable Life As- 

35 


sur Soc of the United States v. 
Hait, 173 P 1062, 55 Mont 76 
48. U S —Mann v Common\\ ealth 
Bond Coiporation, D C N Y., 27 F. 
Supp 315 

As oonmuttee for bondholders 

Corporation’s action as committee 
for bondholders in reorganization 
was held not exercise of powers col¬ 
lateral to or necessary for practice 
of business of foreign corporation 
whose statement and designation de- 
! fined Its object as to do general mort¬ 
gage loan business —Jewett v Com¬ 
monwealth Bond Corporation, 271 N. 
YS 522, 241 App Div 111, reversing 
Bank of Manhattan Trust Co v Ell- 
da Corporation, 265 NYS 115, 147 
Misc 374, motion granted 196 NE. 

I 576, 267 NY 554 

1 50. Ky —Sayers & Muir Ser\ ice Sta- 
j tion v Indian Refining Co, 100 S 
I AV2d 687, 2C6 Ky 779 
Minn—Flakne v Metropolitan Life 
Ins Co, 270 NW 566, 198 M^nn. 
465. 

51- Ind —^Peter & Burghard Stone 
Co v. Carper, 172 NB 319, 775, 96 
Ind App 654 

Or—Rashford Lumber Co, v Dolan, 
260 P 224, 122 Or 672 

52. NT—^Warner-Quinlan Co v 
Smith. 236 NYS 241, 134 Misc 
649. affirmed 242 NYS 762, 229 
App Div 814, affirmed 175 N.E 322, 
255 NY 582 

53. R.I—Michaels-Bauer v Dough¬ 
ty, 124 A 253, 45 HI 510 

54. NY—Bradford Co v. Dunn, 17$ 
NTS S34, 188 App Div 45 4. 

Pa—Hoftman Const. Co Erwin, 
200 A 579, 331 Pa 384 
Hot shi^d for coxporatiozL 

The law prohibiting foreign corpo- 
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A statute requiring foreign corporations employ¬ 
ing nonresidents within the state to withhold the 
tax on their salary has been held not an unreason¬ 
able regulation of the conduct of its business, 55 
and a statute requiring a foreign corporation to 
take out a charter in order to engage in intra-state 
business is not invalid 56 Where a foreign corpo¬ 
ration has a name similar to that of a domestic 
corporation, it may register and engage in business 
by adding some distinguishnig term to its name 
without a formal amendment of its charter ,57 and 
the fact that a foreign corporation is authorized to 
do business in the state has been held not to pre¬ 
vent a domestic corporation from challenging its 
right to use a name as to be calculated to deceive 5S 
In a statute prohibiting the granting of a certifi¬ 
cate to a foreign corporation using the word '"bank” 
in its name, words may be modified, altered, omit¬ 
ted, or supplied so as to obviate any repugnancy or 
inconsistency with the legislative intent 59 


A statute repealing provisions regulating foreign 
corporations doing business and reenacting substan¬ 
tially the same provisions simultaneously was held 
merely a modified continuation thereof rather than 
abrogation or annulment and reenactment Of 
course, where a statute has been repealed, it has 
no effect on the right of a foreig*n corporation to 
do busmess or maintain actions in the state 

§ 1814. - Filing Charter Articles, or Certi¬ 

ficate of Incorporation 

A state may require a foreign corporation, as a con¬ 
dition precedent to doing business therein, to file a copy 
of Its charter, certificate of incorporation, etc , with some 
state officer. 

Subject to constitutional limitations, it is within 
the power and discretion of a state to require a for¬ 
eign corporation, as a condition precedent to the do¬ 
ing of business in the state, to file a copy of its 
charter, certificate of incorporation, or articles of 


rations from doing* business in the 
state except under certain circum¬ 
stances and conditions was intended 
as a weapon of defense in the hand*? 
and for the protection of those with 
whom such corporations undertake to 
do business, and not as a shield be¬ 
hind which corporations or their 
agents or abettors can hide, when it 
is sought to enforce the performance 
of their obligation —^Place v Tri- 
State Investment Co, 212 Ill App 
524 

53. US —Travis v. Yale & Towne 
Mfg Co, NY, 40 set 228, 252 U 
S 60, 64 L Eld 460, affirming, DC, 
Yale & Towne Mfg Co v Travis, 
262 P 576 

B0. U S —^Railway Express Agency 

V Commonwealth of Virginia, 51 
set 201, 282 US 440, 75 L Ed 
450, 72 ALR 102, affirming Rail¬ 
way Express Agency v Common¬ 
wealth, 150 SE 419, 153 Va 498 

PaoUity of railroad 

Foreign express company held not 
entitled to certificate of authority on 
grround it was joint facility of rail¬ 
roads doing freight “business" with¬ 
in state or on the ground it had re¬ 
cently acquired right to operate over 
lines of railroad extending across 
boundary of commonwealth —^Rail¬ 
way Express Agency v Common¬ 
wealth. 150 SE 419, 153 Va 498, af¬ 
firmed Railway Express Agency v 
Commonwealth of Virginia, 51 S Ct 
201, 282 US 440, 75 L Ed 450. 72 A 
LR 102 

57. La—State ex rel Equitable Se¬ 
curities Corporation of Nashville 

V Conway, 179 So 312, 189 La 272 
Sufficient term added 

A foreign corporation dealing in 
bonds, named “Equitable Securities 


I Corporation,” was entitled to certifi¬ 
cate to do business by adding the 
term “of Nashville” to its name to 
distinguish it from domestic corpo¬ 
ration named “Equitable Securities 
Company, Inc,” since addition of the 
term showed that it was a foreign 
corporation and distinguished it 
from domestic corporation, and there 
IS no presumption of injury to the 
domestic corporation engaged in 
small loan business from permitting 
foreign corporation engaged solely in 
buying and selling bonds to do busi¬ 
ness in the state under slightly sim¬ 
ilar name—State ex rel Equitable 
Securities Corporation of Nashville 
v Conway, supra 

58. ConclasivenesB of determination. 

The acceptance by the secretary of 
state of foreign corporation's appli¬ 
cation for authority to do business 
in the state would not be conclusive 
nor prevent domestic corporation 
claiming that name of foreigm corpo¬ 
ration so closely resembled its name 
as to be calculated to deceive with¬ 
in meaning of statute, from seeking 
remedy in equity if foreign corpora¬ 
tion encroached—Barber Co v De¬ 
partment of State, 297 NYS 939, 251 
App Div 517, reversed on other 
grounds Barber Co v Department of 
State of New York, 12 N E 2d 790, 
277 NY 55, 115 A L R 1236. 

Pacts considexed 

In determining whether name of 
foreign corporation or proposed do¬ 
mestic corporation so closely resem¬ 
bled corporation authorized to do 
business in New Yoik as to be calcu¬ 
lated to deceive within statute pro¬ 
hibiting the recording of certificate 
or designation of corporation having 
such a name, secretary of state was 
not bound to go beyond showing 
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made by the documents on file in his 
office or presented to him in accord¬ 
ance with statutes, and voluminous 
historical data as to both corpora¬ 
tions respecting their good faith and 
collateral equities could not be con¬ 
sidered, but the effect of the action 
of the department of state on the 
rights of those who would seek ex¬ 
ecutive or judicial relief against ei¬ 
ther corporation was to be consid¬ 
ered, as was also the effect of the 
decision on the functions of the ex¬ 
ecutive and judicial branches of the 
government, and a foreign corpora¬ 
tion was held properly refused a cer¬ 
tificate to do business in New Yoric 
on ground that its name so closely 
resembled a domestic corporation as 
to be calculated to deceive, where 
both corporations were to do busi¬ 
ness in the same locality, notwith¬ 
standing competition between them 
was presently unlikely —Barber Co 
V Department of State of New York, 
12 NB2d 790, 277 N*Y 55, 115 AL 
R 1236, reversing Barber Co v De¬ 
partment of State, 297 NYS 939, 
251 App Div 517. 

69- Ill —^People V Stratton, 167 N 
E 31, 335 Ill 455, 63 A L R 1046 
ITse of word ‘‘Bankers” 

Foreign corporation named “Bank¬ 
ers Company of New York” was held 
properly denied certificate to trans¬ 
act business under statute prohibit¬ 
ing certificate to foreign corporation 
having in name word “bank" or 
“banking"—People v. Stratton, su¬ 
pra 

60. Cal —Perkins Mfg Co v Clin¬ 
ton Const Co of California, 296 P 
1, 211 Cal 228, 75 ALR 439 

31. Cal —W W Kimball Co v 
Read, 185 P. 192, 43 Cal App 342 
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association, by whatever name called, with the sec¬ 
retary of state or some other officer or officers 
A state has the same right to impose such terms on 
a foreign corporation already lawfully doing busi¬ 
ness in the state as it has to impose them on a cor¬ 
poration which IS seeking to come into the state for 
the purpose of doing business after the enactment 
of the statute Where amended articles of incor¬ 
poration contain all the facts disclosed by the orig¬ 
inal articles, the filing of the original articles is 
nut a condition precedent to the filing of the amend¬ 
ed articles 

The object of restrictions of this nature is to fur¬ 
nish easily accessible evidence of the existence of 
such corporations, to protect parties dealing with 
them from fraud and imposition,®® and to provide 


means of obtaining service on them In the 
courts 

§ 1815, - Appointment of Agent upon 

Whom Process May Be Serve 

Subject to constitutional limitations, a stat? may re¬ 
quire a foreign corporation to appoint a r;s agent 

on whom process may be served in suits agamst it, or 
may require the agreement of the foreign corporation 
that service may be had on a designated public cfiical, as 
a condition precedent to doing business. 

Subject to constitutional requirements,^ 5 ^ state, 

as a condition precedent to the right to do business 
within Its limits, may require a foreign corporation 
to appoint and designate a resident agent on v/liom 
process may be served in suits against it,®^ or it 
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62. Minn —Tri-State Telephone & 
Telegraph Co v Holm, 200 NW 
296, 160 Minn 37S 

Okl —Maston v Glen Lumber Co, 
163 P 128, 65 Okl 80 
Tenn —Richmond Screw Anchor Co 

V E W Minter Co, 300 SW 574, 
156 Tenn 19—Equitable Trust Co 

V Central Trust Co. 239 SW 171, 
145 Tenn 148 

Tex—^Austin Nat Bank of Austin v 
Sheppaid, 71 S W 2d 242, 123 Tex 
272—General Motors Acceptance 
Corporation v McCallum, 10 SW 
2d 687, 118 Tex 46—Bigelow v 
Delaware Punch Co , Civ App, 37 
S W 2d 363—Michigan Trust Co v 
Turney, Civ App, 36 S W 2d 787, 
error refused 

Wash—Union Bag & Paper Corpo¬ 
ration V State, 295 P 748, 160 
Wash 638, 74 ALR 1295—State 
V. Hinkle, 244 P 398, 138 Wash. 72 
14a C J p 1256 note 72 

Geirtifioatiou 

(1) Acts 1891 c 122, as amended by 
Acts 1895 c 81, declaring the proce¬ 
dure by which a foreign corporation 
may become domesticated, was suffi¬ 
ciently complied with by an Okla¬ 
homa corporation where it procured 
from the Oklahoma secretary of state 
a copy of Its articles of incorpora¬ 
tion, which were certified to by him 
and filed by corporation with Ten¬ 
nessee secretary of state, and the 
corporation paid tax required by 
Acts 1907 c 634, certification of ar¬ 
ticles by secretary of the corpora¬ 
tion not being requisite in such case 
—Reed v Appleby, 262 SW 36, 150 
Tenn 63 

(2) Requirement that articles of 
incorporation of foreign corporations 
must be certified by secretary of 
state IS substantially complied with 
by certificate by officer or commis¬ 
sion in custody of records and au¬ 
thorized to certify them—Salma 
Canyon Coal Co v Klemm, 290 P 
161, 76 Utali 372. 


Certificate of authority to do busi¬ 
ness 

A foreign corporation need not file 
a certificate of authority to do busi¬ 
ness in a ceitain office of the coun¬ 
ty of the corporation’s principal of¬ 
fice where it is not required to do so 
by the statutes relating to foreign 
corporations.—^National Oxygen Co 
V Roach, 251 Ill App 579. 

Exemption 

The purpose of the act exempting 
any foreign corporation confining its 
business operations in state within 
limitation of definition in section 1 
of the act from requirements of fil¬ 
ing charter in office of secretary of 
state or otherwise qualifying or be¬ 
coming domesticated, is to relieve 
foreign corporations confining their 
transactions in state within nairow 
limits fixed by the definition from 
manifest hardship of paying filing 
fee charge wholly out of proportion 
to volume of business done, or profits 
possible to earn thereon Pub Acts 
1937, c 106—Sealed Power Corpora¬ 
tion V Stokes, Tenn , 127 S W 2d 114 
63L Ala—^Armour Packing Co v 
Vinegar Bend Lumber Co, 42 So 
866, 149 Ala 205, 13 Ann Cas 951 
Ark —^Western Union Tel Co v 
State, 101 SW 748, 82 Ark 309 
12 Ann Cas 82. 

14a C J p 1257 note 73 
64w Wash—State v Hinkle, 218 P. 
260, 126 Wash 304 

65. Nev—Evans v Lee, 11 Nev 194 
14a C J p 1258 note 74 

66. Colo—Cockburn v Kinsley, 135 
P 1112, 26 Colo App 89 

Wash—Dearborn Fdy Co v Augus¬ 
tine, 81 P. 327, 6 Wash 67 

67. Wash —^Dearborn Fdy Co v 
Augustine, supra 

14a CJ p 1258 note 76 

68. US —Power Mfg. Co v Saun¬ 
ders. 47 set. 678, 274 US 490, 71 
LEd 1165, reversing 276 SW 699, 
169 Ark 748 


ND—^Klu\er v. Middiev. est Grim 
Co. 173 NW 46S, 44 N D 210, fol¬ 
lowed in Li\ ingston v MiddU Wtet 
Gram Co, 173 N W 471. 44 XD 
249, Ol‘9on V Middh wofct Co, 

17J MW «74, 44 MD 250. Xels-cm 
V Middle\\est Gram Co, 173 XW 
475, 44 N D 247, 250, Craw^on \ 
Middlewest Gram Co, 17 3 XW 
475, 44 XD 24S, LaTr>madt.e \ 

Middlewest Gram Co 17 1 XW. 

475, 44 ND 247, and Benness \ 
Middlewest Gram Co, 177 X \V 

476, 44 ND 246 

89. Idaho—Hoffstaler v. Jewel, 196 
P 194, 33 Idaho 4‘iO 
Minn —Zochnson v Redemption 

Gold Coiporation, 2T1 XW 516 
54S, 200 Minn 3S3, citing Corpus 
vTums. 

Pa —^Alcorn Combustion Co v M, 
W Kellogg Co, 10 PaD.fat «fe Co 
753, affirmed 145 A 125, 295 Pa 
232 

14a CJ p 1258 note 77 
Reasons for reqxurement 

The purpose of constitutional and 
statutory proMsions lequiiing corpo¬ 
rations seeking pel mission to trans¬ 
act business m state to designate an 
agent residing in state for seiMce of 
process was to enable residents to 
obtain redress against foreigm coi- 
porations doing business in the state. 
U S —Oklahoma Packing Co v Okla¬ 
homa Gas & Electric Co, CCA 
Okl, 100 F2d 770 

Mont —Reed v Woodmen of the 
World, 22 P 2d 819, 94 Mont 374 
14a CJ p 1258 note 77 [a], Ec] 
Xhberal constructioai 

State laws are entitled to liberal 
construction in furtherance of pur¬ 
pose to secuie local juiisdiction m 
respect of business transacted by 
foreign corporation—^Kelly v John¬ 
son Nut Co, CCAOhio, 38 F2d 177 
Substantial oompliauce 

A notice filed with the secretary of 
state saying, “Sir* Notice is hereby 
given that the place of business for 
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may require the agreement of foreigpn corporations 
that service of process on some designated public 
officer shall, in such actions, have the same effect 
as if personally served on the company, especially 
where the corporation fails to appoint or maintain 
an agent,or to the designation of such an agent 
by some public officer of the state A constitu¬ 
tional provision of this character being prohibitory, 
is generally held to be self-enforcing,'^^ although 
there is authority to the contrary.*^® The agent ap¬ 
pointed by a foreign corporation need not be in¬ 
vested with any of the contractual powers which 
the corporation is permitted to exercise, but it is 
sufficient if be is authorized to accept and receive 
service of process,and the appointment of an 
agent for service of process has been held to con¬ 
fer no authority to represent the principal for some 
other purposes.*^^ The same person may be the 
authorized designated agent of foreign corpora¬ 
tion and also the commercial agent of the same 
company;*^® but if he ceases to have authority as 
commercial agent without taking any steps to have 
his appointment as the agent for the purpose of 
accepting and receiving service canceled or an- 
nulkd, he remains the agent of the company for 
such purposeJ*^ 


I 1816 . - Filing by Agent of Evidence of 

Authority 

Some states require agents of foreign corporations to 
file evidence of their authority in the counties within 
which they propose to do business. 

So much difficulty in proving the authority of 
agents of foreign corporations has arisen, and so 
many frauds on domestic citizens have been perpe¬ 
trated by such bodies by denying the authority of 
those who have acted in their behalf, that some of 
the states have enacted statutes providing, in sub¬ 
stance, that the agents of foreign corporations, be¬ 
fore entering on their business as such, shall file 
evidence of their authority with the clerks of the 
counties within which they propose to do business.'^® 

§ 1817. - Maintenance and Designation of 

Place of Business 

Foreign corporations have been required te maintain 
and designate one or more places of business within 
the state. 

Foreign corporations, as a condition precedent to 
the right to do business in a state, may be required, 
in addition to appointing a resident agent on whom 
process may be served, to maintain and designate 
one or more places of business within the state.*^® 
Where no contrary intention appears, a statute 
making such a requirement is complied v^th by des- 


the Great Western Petroleum Cor- 
poratioxi* a corporation of the state 
of Delaware, in Kentucky is Glasgow, 
and that J, P Lewis of Frankfort, 
Kentucky, is our agent thereat, upon 
whom process may he served in any 
Slut that may he brought against 
our company within the state of 
Kentucky,” was at least a substan¬ 
tial compliance with St § 571 —Great 
Western Petroleum Corporation v 
Samson, 234 SW 727, 192 Ky 814 

Bstoppel to question, suflloienoy 

Where a foreign corporation at¬ 
tempted to designate a person on 
whom process could he served, and 
obtained the certificate allowing it to 
do business in the state under Gren 
Corp.L §S 15, 16, and has done busi¬ 
ness in the state, it is estopped to 
deny, m an action in which process 
has been served on the designated 
person, to claim that the designation 
did not conform to the statute—Su- 
kosky V Philadelphia & Reading 
Coal & Iron Co., 179 N.T S. 23. 189 
App Div 689 

Frovlsioa read Into contracts 

Under St Cal 1917 p 871, stating 
the conditions under which a foreigrn 
corporation may do business in that 
state, one of which conditions is that, 
m the event of its withdrawal from 
the state, service of process can be 


made on the officer provided by stat¬ 
ute, those conditions are to be read 
into all of Its contracts—Western 
Grocer Co. v New Tork Oversea Co., 
DC Cal, 296 P 269 
Repeal 

Comp L Terr 1887 § 3192 section 
569, Civ Code Dak 1877, and c 36, L. 
T6rrl885, providing for the appoint¬ 
ment of a resident agent by a for¬ 
eigrn corporation on whom service of 
process might be made, was repealed 
by the Rev Codes ND.1895 pp 1617, 
1618 —^Beyer v Investors’ Syndicate, 
182 NW. 934, 47 ND. 368 
70. U S —State of Washington ex 
rel Bond & Goodwin & Tucker v 
Superior Court of State of Wash- 
mgton for Spokane County, 63 S 
Ct 624, 289 U S 361, 77 D Ed 1266, 
89 A L R. 653, affirming State ex 
rel Bond & Goodwin & Tucker v 
Superior Court of Spokane County, 
16 P.2d 660, 169 Wash 688—West¬ 
ern Grocer Co‘v New Tork Over¬ 
sea Co , D C Cal. 296 P. 269 
Pa—^Kraus v. American Tobacco Co, 
129 A. 60, 283 Pa 146 
WVa—Frazier v Steel & Tube Co 
of America, 132 S E 728, 101 WVa 
327, 45 ALR 1442 
14a CJ p 1269 note 78. 

Revocation of authority and with¬ 
drawal from state see infra 5§ 
1920, 1944 


71- Ga—^Equity Life Assoc v Gam¬ 
mon, 46 SB 100, 119 Ga 271 

72 . Ala —^American Union Tel Co 
V Western Union Tel Co., 67 Ala 
26, 42 AmR 90 

14a C J p 1259 note'80 

Self-executing provisions generally 
see Constitutional Law § 48 et seq 

73. Ark—Sherwood v Wilkins, 46 
SW 988, 65 Ark 812. 

74 . Cal —Stevens v Sacramento . 

Suburban Fruit Lands Co, 292 P 
699, 109 Cal App 120 

14a C J p 1259 note 82. 

76 . Ky—Smither v J. R Watkins 
Co, 4 SW2d 707, 223 Ky 777. 

76 . US—Hill V Empire State-Ida- 
ho Min & Dev Co, CC Idaho, 166 
F 797 

Pa—Germantown Dairy Co v, Mc- 
Callum, 72 A. 886, 223 Pa 554—De 
la Vergne Refrigerating Mach Co 
V. Kolischer, 63 A 971, 214 Pa 400 

77 . Pa —Germantown Dairy Co v 
McCallum, 72 A 885, 223 Pa. 554. 

14a C J. p 1260 note 84 

78 . Ind—^Morgan v White, 101 Ind 
413—^Morrow v. U. S Mortgage Co., 
96 Ind 21. 

14a C J p 1260 note 85. 

79 . Idahoj—^Hoffstater v. Jewel, 196 
P. 194, 33 Idaho 439. 

14a C.J p 1260 note 86. 
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ignating the city or other known place of business 
where the agent of the corporation may be found, 
without designating the particular store, building, 
or office where he may be found.*® 

§ 1818 . —— Taking Out License, Permit, or 
Certificate 

As a condition precedent to doing business therein, a 
state may require a foreign corporation to take out a 
license, permit, or certificate from a designated state 


ofRclal, and such certificate Is pnma facie evidence of the 
authority of the corporation to do business in the state* 

Subject to the restrictions and limitations treat¬ 
ed supra §§ 1810-1812, it is within the power and 
discretion of a state to require foreign corporations, 
as a condition precedent to the right to do busi¬ 
ness within the state, to take out a license, permit, 
or certificate from the secretary of state, or other 
designated officer, giving it authority or permission 
to do so,^^ and on compliance therewith, the trans- 


80. Ala—^Balava v. New York Nat 
Bld^. etc, Assoc. 25 So. 1013. 121 
Ala. 480 

14a C J. p 1260 note 87. 

On removing from math, plkoe coiv 
poration should notify secretary of 
state of such removal—^Bsterhrook 
V Fisk Tire Co ,13 Pa Dist & Co 514 

81. US —Atlantic Refining Co. v. 
Commonwealth of Virginia. S3 S 
Ct 76. 302 U S 22, 82 L Ed 24. af¬ 
firming Atlantic Refining Co. v. 
Commonwealth, 183 S.E 243, 165 
Va 492 

Fla—State v. Crawford, 106 So 446, 
90 Fla 264. 

La —State v Southern Bell Tele¬ 
phone & Telegraph Co, IS 3 So. 16*6, 
171'La 1088 

Hich—^Detroit Mortgrage Corporation 
V Vaughn, 178 NW 697, 211 Mich. 
820. affirmed 182 NW*. 626, 211 
Mich 320 

Mo—^Mutual Orange Distributors v 
Black, 287 SW 846. 221 MoApp 
498—^Barron G Collier, Inc, v. 
American Cafeteria, 256 S W 118, 
215 Mo App 182 

Ohio—State v Fulton, 121 NE 697, 
98 Ohio St 360 

Pa—^F. E. Nugent Funeral Home v 
Beamish, 173 A 177, 316 Pa 346. 
Tex—^Michigan Trust Co v Turney, 
Civ App,, 36 S W 2d 787, error re¬ 
fused 

14a C J p 1260 note 89. 

Oonstmotion of statutes 

(1) Law requiring foreign corpo¬ 
ration to file certified copy of arti¬ 
cles and obtain permit to transact 
business within state is mandatory 

_^Bigelow V. Delaware Punch Co, 

Tex.CiV App, 37 S W 2d 363 

(2) Statute requiring certificates 
of foreign corporations doing busi¬ 
ness in state should he reasonably 
interpreted—Allison Hill Trust Co 
V. Sarandrea, 236 NTS. 266, 134 
Misc. 666, affirmed AUiston Hill 
Trust Co. V. Saxandrea, 268 NTS. 
299, 236 i^p.Div. 189. 

<3) Signature to application of for¬ 
eign corporation for license by as¬ 
sistant secretaxy on behalf of sec¬ 
retary was held compliance with 
statute reqmrmg signing by secre¬ 
tary — ^People V New Tork Title A 
Mortgage Co., 173 N.B. 661, 846' lU 
273 . 


(4) A foreign corporation char¬ 
tered to conduct a secret order, but 
doing no insurance business, is not a 
“fraternal beneficiary association’* 
within Code 1919 S5 4273-4304. or, as 
such., entitled to do business m Vir¬ 
ginia without the license required by 
§ 3847 —Knights of Ku Klux Klan v 
Commonwealth, 122 SB. 122. 138 Va. 
600 

<6) Statute providing for licensing 
foreign corporations differently from 
domestic corporations w4a held not 
abrogated by omission of provision 
from late constitution granting leg¬ 
islature that power, hut Act 1898 No 
127 providing for licensing foreign 
corporations differently from domes¬ 
tic corporations was superseded by 
Act 1914 No. 267.—State v. American 
Ry Express Co.. 106 So. 544, 169 
La. 1001 

(6) Laws 1917 p 287 SS Pro¬ 
viding for taxation of foreign corpo¬ 
rations having no capital stock, oth¬ 
er than those which can be incor¬ 
porated without capital stock under 
Rev St 1909 c 61 arts 10-12, recog-1 
nize the possibility of a foreign cor¬ 
poration having no capital stock be¬ 
ing licensed withm the state, al¬ 
though It could not he incorporated 
therein In view of the grreat dif¬ 
ference in detail in the laws of the 
different states regulating corpora¬ 
tions and of the changes continually 
being made in those laws within the 
state, Rev.Stl909 $ 3343, prohibiting 
licensing a foreigm ^corporation which 
could not ho organized under the 
laws of the state, cannot he literally 
construed.—State ex rel Standard 
Tank Car .Co v. l^ullivan, 221 S W. 
723, 282 Mo 261. 

(7) Rev.Stl909 9 8843, forbidding 
license of foreign corporations which 
could not be incorporated within the 
state, excludes only foreign corpora¬ 
tions whose purposes or manner of 
organization contravene some public 
pohcy of the state —State ex rel. 
Standard Tank Cax Co. v. Sullivan, 
supra. 

XntmMl ocganism inunafcorial 
A foreign corporation may be ad¬ 
mitted to do business in the state, 
although it has a different frame¬ 
work from domestic corporations 
^ 0,1 _Commonwealth Acceptance Cor¬ 


poration V. Jordan, 246 P. 796, 198 
Cal 618. 

Kslzl—^N orth American Petroleum Co. 
v. Hopkins, 181 P 626, 105 Kan . 
161 

Wash—State v. Hinkle, 264 P. 1010, 
147 Wash 10 

OonditLon. pareoedent to IsmaiLoe 
Secretary of state must collect adr- 
vance payment of franchise tax be¬ 
fore issuing to foreign corporation 
permit to transact business within 
state—Jordan v Grandfield Bridge 
Co, Tex.CivApp., 290 S.W 866. 

Filing oerfeiliea copy 

Failure of a foreign corporation 
to file, in the proper recorder's office 
within ten days after its issuance, 
the certificate to do business •within 
the state does not invalidate the li¬ 
cense of such corporation.—^Bartow- 
ski V Albert Hoefeld, Inc., 226 IlL 
App. 198. 

More than, one pnxpoae 

Foreign corporation is entitled to 
permit to do business for more than 
one purpose.—Western Public Serv¬ 
ice Co. V Meharg, 288 S.W 141, 116 
Tex 198, rehearing denied 292 S.W. 
168, 116 Tex. 193 

Paxtial InvaUdifey 

The fact that part of a statute 
concerning fees and taxes is uncon¬ 
stitutional does not affect the validi¬ 
ty of an independent part of the 
statute requiring foreign corpora¬ 
tions to secure a certificate.—Truly 
Warner Co. v. BAufman Hats, 186 
NB 167. 852 Ill 641, 

SnAoient compliaaca 

So long as proper statute was ac¬ 
tually complied with by, foreign cor¬ 
poration, intent to make application 
under another statute was immateri¬ 
al.—^People v. New Tork Title & 
Mortgage Co.. 178 NE 661, 346 IIL 
278. 

JSTmw peormit 

Failure of foreigm corporation to 
pay delmquent franchise taxes does 
not afford justification for refusal to 
issue new permit on apphcation ac¬ 
companied with filing fees, but the 
issuance of new permit to foreign 
corporation cannot be required at 
time when existing permit had not 
expired.—Western Public Service Co, 
V. Meharg, 238 S.W. 141, 116 Tex. 193, 
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action has been held to constitute a contract be¬ 
tween the corporation and the state 

Evidentiary character of certificate Under a 
statute providing that, if the secretary of state or 
other officer named therein is satisfied that a for¬ 
eign corporation has complied with the require¬ 
ments of the laws entitling it to do business in the 
state, he shall issue a certificate or license stating 
such compliance, the certificate or license, when is¬ 
sued, IS prima facie evidence of the authority of a 
corporation holding it to do business in the state 
So the secretary of state’s permit to a foreign cor¬ 
poration to do business within the state is prima 
facie evidence of its corporate existence under the 
laws of Its native state.^^ 

Fees and taxes, A discussion of statutes relating 
to license fees and taxes on foreign corporations 
will be found in the title GDnstitutional Law §§ 
529, 648, 659; the CJ.S. title Licenses §§ 21, 22, 
30, also 37 C.J. p 206 note 7S-p 207 note 82, p 235 


notes 98, 99; and the CJ.S. title Taxation §§ 186- 
196, also 61 C.J. p 337 note 55-p 359 note 79. 

§ 1819. -Filing of Statement of Financial 

Condition, Assets, Capital and Oth¬ 
er Information 

A state may require a foreign corporation, as a condi¬ 
tion of being allowed to do business within the state, to 
file designated reports or to hs^ve a certain per cent of 
Its capital stock subscribed for in good faith, etc. 

A state may require a foreign corporation, as a 
condition of being allowed to do or continue busi¬ 
ness within the state, to file designated reports,®^ 
such as a statement of its financial condition, 
the amount of capital employed in the business,87 
or the amount of capital employed or represented 
in the state.®^ A state may also require foreign 
corporations, before being entitled to do business, 
to have a certain per cent of their capital stock 
subscribed for in good faith,^® or subscribed and 
paid m,®® or to show that, m addition to their re- 


rehearingr denied 292 SW. 168, 116 
Tex 193 

Wliat oonstitntas registry 

Where foreign corporations applied 
for licenses to conduct undertak¬ 
ing business m Pennsylvania, and 
letter from secretary of state under¬ 
takers board to assistant corpora¬ 
tions director erroneously stated that 
articles of incorporatioi were ap¬ 
proved, corporations wer held not 
“registered" prior to passage of act 
prohibiting licensing corporations not 
already licensed and registered, and 
hence corporations were not entitled 
to licenses—^Rul« v Price, 186 A 
$51, 323 Pa 139, appeal dismissed 
Markmann v Ryan, 57 SCt 510, 300 

U. S. 639. 81 LEd 855 

Gorpoxations not for profit 

(1) Foreign corporation organized 
for purpose of marketmg oranges 
without profit was held not “corpora¬ 
tion for pecuniary profit” within Rev 
St 1919 § 9793, requiring it to take 
out license to do business within the 
state —^Mutual Orange Distributors 

V. Black, 287 S.W 846, 221 Mo App 

493 ' 

(2) Other applications see 14a C.J 
p 1260 note 89 [h]. 

State ofiLoial administrative oflloer 

Secretary of state is administra¬ 
tive officer, acting, in relation tc is¬ 
suing certificates to do business in 
state to foreign corporations, by vir¬ 
tue of his statutory powers, and it 
is for the legislature to prescribe the 
manner in which such powers shall 
be exercised—Booth v. Scott, 205 S 

W. 633, 276 Mo, 1, error dismissed 
Scott V. Booth, 40 S Ct 484, 253 U 
S. 475, 64 LEd 1020. 


82. US—^Republic Acceptance Cor¬ 
poration V De Land, D C.Mich, 
275 F 632 

83. Or—^McIntosh Live Stock Co v 
Buffington, 241 P 393, 116 Or. 399. 

14a C J p 1261 note 90 
Oonsfcraction of sriiatute 
OrL § 6910, as amended by Laws 
1923 p 342, providing for the issu¬ 
ance of a certificate by the corpora¬ 
tion commissioner to foreign corpo¬ 
ration, is to receive liberal construc¬ 
tion, relative to the recital of re¬ 
quired matters therein and substan¬ 
tial compliance therewith is suffi¬ 
cient —^McIntosh Live Stock Co. v 
Buffington, supra. 

Collateral attack 

It cannot be claimed that a foreign 
corporation which has obtained a 
certificate from the secretary of 
state is not authorized under the 
laws of the state, m any proceeding 
except a direct one by the state — 
Kuhn V National City Bank, 119 N. 
E. 146, 187 Ind 726—Millikan v Se¬ 
curity Trust Co., 118 N.E 668, 187 
Ind 307. 

84. Or—^McIntosh Live Stock Co. v 
Buffington, 241 P 393, 116 Or 399. 

Tex —Galveston Land, etc, Co v. 
Perkins, Civ App, 26 SW. 256 

85. Mich —J H Eastmaji Co v. 
Beasley, 280 N.W. 116, 285 Mich 
74. 

Name and location of nxlnoipa. of¬ 
fice 

Under statutes requiring a foreign 
corporation to file with secretary of 
state sworn statement setting forth 
name and location of its principal 
office or place of business without 
the state and the location of its place 
of business or principal office within 
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the state, if It has one, and requir¬ 
ing corporation to file annual report 
stating location of its principal of¬ 
fice within state, a corporation may 
have two principal offices, including 
general and state headquarters — 
State ex rel Johnson v. Aarons, Wis, 
286 NW. 27. 

Mass—^Lever Bros Co. v Com¬ 
monwealth, 121 NJB3 616, 232 Mass 
22 

14a C J. p 1261 note 92 

87. Ind—U. S Express Co v Lucas, 
36 Ind 361—^Barney v Daniels, 32 
Ind 19 

14a C J p 1262 note 93 

88. U S —^Meader Furniture Co v. 
Commercial Nat Safe Deposit Co, 
CCOhio, 192 F 616, dismissed, C. 

' CA, 202 F. 1021, 120 CCA 662 
Mass.—Washington County Mut Ins 
Co V. Hastings, 2 Allen 398— 
Washington County Mut. Ins. Co. 
V. Dawes, 6 Gray 376. 

89. U S —^In re Kentucky Wagon 
Mfg Co., DCKy, 8 F Supp. 968. 
affirmed, C.CA. 71 F 2d 802, cer¬ 
tiorari denied Laurent v Stites, 
66 set 142, 293 U.S 612. 79 L.Bd. 
701, 

Fazinal subscription uiineoeBsary 

Statutory requirement that fifty 
per cent of capital stock of foreign 
corporation be subscribed for in good 
faith as condition precedent to right 
to do business may be complied with 
without formal subscription if such 
proportion of stock is bought and 
paid for —^In re Kentucky Wagon 
Mfg Co, supra. 

90. Tex—^English, etc., Mortg, etc.. 
Co V. Hardy, 65 S.W. 169, 93 Tex. 
289. 
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quired capital, they have assets equal to their out- > 
standing liabilities,^^ or it may require them to be 
possessed of a specified amount of paid-up capi¬ 
tal.® ^ 

A foreign corporation doing business within a 
state IS not relieved from the requirement that all 
foreign corporations must file annual reports and 
statements by the fact that it has failed to comply 
with the provisions of the statute of the state rela¬ 
tive to admission to do business therein.®® 

§ 1820. -Keeping Books and Records 

• within State and Inspection There¬ 
of 

In some jurisdictions, foreign corporations doing 
business within the state are required to keep designated 
books and records within the state and to permit Inspec¬ 
tion thereof by stockholders. 

In some states there are constitutional or statu¬ 
tory provisions requiring foreign corporations do¬ 
ing business or keeping an office therein for the 
transaction of business to keep certain designated 
books and records within the state or at such office, 
and to permit inspection thereof by stockholders 
Such statutes are not invalid by reason of the 
fact that domestic corporations for refusal to 
exhibit its books are subject to the pa 3 rment of a 
fixed sum and all damages resulting to the stock¬ 
holders therefrom, while foreign corporations for 
the same refusal are subject to the payment of 
a much larger fixed sum, but are relieved from 
liability for further damage to the stockhold¬ 
er.® 5 Under some statutes a stockholder of a for¬ 
eign corporation which has a transfer agent in the 
state for the transaction of business in the state, 
but which does not keep therein the stock book re¬ 
quired by law, is entitled to inspect the books kept 
by the transfer agent, and by the reg^ister of trans¬ 
fers of stock, containing some or most of the mfor- 


matioii which would be shown by the stock bo(^k 
if kept, since the books may be considered as bo« >ks 
kept by the corporation.®® The stockholder may al¬ 
so inspect any papers officially kept by the sccrctarj 
and treasurer of the corporation, in its office, from 
which he can obtain similar information,®" The 
duty under some statutes to keep a stock book in the 
state for inspection by the stockholders is absolute, 
and a corporation cannot escape the penalty pre¬ 
scribed for refusal to permit inspection by failing 
to keep the book,®® nor does a foreign corporation 
satisfy the requirements of the statute by the keep¬ 
ing of a book which fails to show the residence by 
street and number of city stockholders, and which 
m many cases has the word “unknown” inserted in 
the column provided for the amount paid on the 
stock,®® but the fact that the book has been taken 
from the possession of the corporation under a sub¬ 
poena duces tecum from the federal court may re¬ 
lieve the corporation and its officers.^ The right 
given to inspect the stock book has been held to in¬ 
clude the right to copy therefrom the names and 
residences of the stockholders,® and to make ex¬ 
tracts therefrom without stating the purpose for 
which the stockholder desires to make his inspec¬ 
tion.® 

Under some statutes the stockholder may recover 
the prescnbed penalty for each day during v/hich 
his right of inspection is denied, but interest will 
not be allowed on the penalties recovered.^ 

The officers of the corporation, as well as the cor¬ 
poration itself, are subject to the statutory penal¬ 
ty, although no duty to disclose the books is ex¬ 
pressly imposed on the officers by the statute,® but 
officers of a foreign corporation who do not have 
the stock book in their custody or control cannot be 
penalized for not allowing it to be inspected.® 

Compliance with such statutes may be enforced 
by mandamus.'^ 


91. Vt —^Bankers’ L Ins. Co. v. 
Fleetwood, 57 A 239, 76 Vt. 297 

92. Iowa—^Parker v. Lamb, 68 NW. 
686, 99 Iowa 265, 34 L R A 704 

93. Colo —^Nolds V Hendrie. etc, 
Mfff Co., 138 P 22, 66 Colo 322. 

14a C J p 1262 note 99 

94. Cal—G-etridge v State Capital 
Co, 18 P2d 375, 129 CalApp 86. 

14a C J p 1262 note 2. 

Compelling inspection as interfer¬ 
ence with internal management see 
infra § 1863. 

Xhcamination under statute imi>osing 
liabilities of domestic corporation 
see inAra | 1822. 

Ckirporation oontrolled by anothe r 
Stockholders of foreign corporation 

which controlled domestic corpora¬ 


tion were held entitled under both, 
statutory and common law to in¬ 
spect domestic corporation's records 
—^Williams V Freeport Sulphur Co., 
TexCiV.App, 40 S.Wad 817. 

95. NY —^Pelletreau v Greene Cons. 
Gold Min. Co., 97 N.T.S. 391. 49 
Misc. 233 

96b N.Y.—^People v. Knickerbocker 
Trust Co. 77 N.Y S. 1000. 38 Misc 
446 

97. N.Y—People v. Knickerbocker 
Trust Co, supra. 

98. N.Y.—Hovey T. Procter, etc. 
Co., 124 N.YS. 128, 139 App.DIv 
621—^Hovey v. Eiswald, 124 N.Y.S. 
180, 189 App.Div. 438. 

199. N.Y—Fay v. Conghlin-Sandford 
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Switch Co., 94 NY.S. 628, 47 Misc. 
687 

1. N.Y—Otto V Franklin, Inc., 163 
NYS. 107, 90 Misc. 311. 

2. N.Y—^Henry v. Babcock, 89 N.E. 
942, 196 N.Y 302, 134 Am S.R. 835 
—14a C J p 1263 note 9. 

3. NY—Henry v. Babcock, supra. 
14a C.J p 1263 note 10. 

4. NY.—Cox V. Island Min Co, 73 
N.Y S. 69, 66 App Div. 608. 

5. N.Y—Cox V. Island Min. Co, su- 
pra. 

6^ N.Y.—Kellner v. Shelley, 166 N. 
Y.S. 833, 178 AppBiv. 667—Gould 
V. Olympic Miil Co., 96 N.Y.S. 456, 
49 Misc 612. 

7- N.Y.—People v, Montreal, eta. 
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§ 1821, - Deposit of Securities, Etc. 

Statutes requiring foreign corporations to deposit with 
some public officer securities for the protection of those 
who may deal with the corporation have been held valid. 

Statutes requiring foreign corporations, as a con¬ 
dition precedent to obtaining a license to do busi¬ 
ness, to deposit with some public officer securities 
of a given amount and description, for the protec¬ 
tion of those who may do business with the cor¬ 
poration, have been held valid.* 

§ 1822. - Limitation to Powers and Lia¬ 

bilities of Domestic Corporations 

States may and frequently do impose on foreign cor¬ 
porations seeking to do business therein the condition 
that they shall be subject to the duties and obligations of 
domestic corporations. 

A State may impose on foreign corporations, 
which seek to come within its limits to conduct their 
business, the condition that they shall be subjected 
to the duties and obligations of domestic corpora¬ 


tions,® and, where a corporation possesses powers 
imder its charter which cannot be exercised by a 
domestic corporation, permission to do business 
within the state will allow it to exercise only that 
part of its powers which might be exercised by do¬ 
mestic corporations.!® Statutes imposing such lia¬ 
bilities and restrictions sometimes also expressly 
provide that foreign corporations when admitted 
shall also have the powers, rights, and privileges of 
domestic corporations,!! and it has been held that 
such powers and privileges are impliedly granted 
where the statute provides that foreign corporations 
shall have no other or greater powers than domes¬ 
tic corporations.!^ The purpose of such constitu¬ 
tional and statutory provisions is to prevent grant¬ 
ing to foreign corporations any rights or immuni¬ 
ties not enjoyed by domestic corporations,!* and 
to produce uniformity in the powers, liabilities, du¬ 
ties, and restrictions of foreign and domestic corpo¬ 
rations of like character, and bring them all under 
the influence of the same law.!^ 


Copper Co., 81 N.Y S 974. 40 Misc 
282 

Wis —State V Thompson Malted 
Food Co. 162 NW 468, 160 Wis 
6'Zi 

14a C J p 1263 note 16 

g, Wis —Lewis V. American Sav, 
etc., Assoc, 78 NW 793, 98 Wis. 
208, 39 Li K A 659 
14a C J p 1263 note 18 
Deposit for exclusive benefit of citi¬ 
zens see infra $1823 

9 . Ark—State v Chicago Land & 
Timber Co, 292 SW 98, 173 Ark 
234 

Iowa—^Independent Order of Forest¬ 
ers V. Scott, 272 NW 68, 223 

Iowa 106 

Mo.—Booth V. Scott, 206 SW 633. 
276 Mo 1, error dismissed Scott 
V Booth, 40 set 484, 253 US 476, 
64 L Ed 1020. 

Mont—^Mieyr v Federal Surety Co 
of Davenport, Iowa, 23 P 2d 959, 
94 Mont 608, ceitiorari granted 
Clark V Williard, 54 SCt 103, 290 
US 619, 78 LEd 640, modified on 
other grounds 64 S Ct 616, 292 U S 
112, 78 LEd IIGO 

Okl—Holt V Building & Loan 

Ass’n, 190 P. 872, 78 Okl 307— 
Union Sav Asg^n v. Cummins, 190 
P- 869, 78 Okl 266 
14a C J p 1264 note 19 
Limitations on comity generally see 
supra $ 1790. 

BsoIubIoii beoanse of diffeient Amoe- 
work 

Statutes subjecting foreign cor¬ 
porations to the same restrictions as 
domestic corporations, and excluding 
any foreign corporation from doing 
business in the state if organized in 
another state for “purpose of avoid¬ 
ing the laws of this state," refer to 


avoidance not only of laws relating 
to business which a corporation is 
to conduct, but also of laws pertain¬ 
ing to organization, credit, or nature 
of securities—^Booth v Scott, 205 S 
W 633, 276 Mo 1, error dismissed 
Scott V Booth. 40 S Ct 484, 263 U.S 
475, 64 LEd 1020 
Statute hold not uiLoonstltutioxial 
as permitting foreign corporation to 
transact business in state under more 
favbrable conditions than those pre¬ 
scribed for domestic corporations — 
In re Wellings’ Estate, 221 P, 628, 
192 Cal 606. 

Statute is inapplicable to foreign 
corporation not domesticated or do¬ 
ing business within the state. 

Minn —Gilbert v Fosston Mfg Co , 
216 NW 778,'174 Mmn 68, modi¬ 
fied on other grounds 218 NW. 
461, 174 Minn 68 

N C —Commercial Inv Trust v 
Gaines, 136 SE 609, 193 NC 233 
10 . Wash—State v. Nichols, 94 P 
196, 48 Wash 606. 

Seolaration of public policy 

A statute indicating a legislative 
intent that no foreign corporation 
coming within its terms shall be per¬ 
mitted to do or transact any business 
in the state for the transaction of 
which a domestic corporation could 
not be organized is a declaration of 
the public policy of the state—^Dark 
Tobacco Growers* Co-op Ass*n v. 
Robertson, 160 NE 106, 84 IndApp 
51 

Corporatious included 

(1) “Corporation,** in act prohibit¬ 
ing foreign corporation from doing 
business, for which no corporation 
could be organized under state laws, 
includes both profit and nonprofit 
' corporations —^Dark Tobacco Grow- 
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ers* Co-op Ass*n v Robertson, su¬ 
pra 

(2) Statute providing that no for¬ 
eign corporation shall engage in 
business in state, transaction of 
which by domestic corporations is 
not permitted, includes every type 
of corporation authorized—^People v 
New York Title & Mortgage Co, 178 
NE 661, 346 Ill. 278 

11 . Mich—^Yund v Excelsior Wrap¬ 
per Co., 151 N.W 663, 186 Mich. 
143 

Tenn—Stonega Coke, etc, Co v 
Southern Steel Co, 181 S W 988, 
123 Tenn 428, 31 LRA.NS, 278 
WVa—Afcher v Baltimore Bldg, 
etc, Assoc, 30 SB, 241, 46 WVa. 
37 

14a C J p 1264 note 20. 

As implied repeal of statute pte-* 
ferring resident creditors over for- 
eigm corporations see infra § 1823 

12. Ill —^Preie v No 4 Fidelity 

Bldg, etc. Union, 46 NE 784, 166 
Ill 128, 67 Am S.R 123—Santa 

Clara Female Academy v Sullivan, 
6 NE 183, 116 Ill 376, 384, 66 Am. 
R 776 

13 . Mont—Occidental Life Ins Co 
V Holmes, 80 P 2d 883 

The legislative intent seems to 
have been to confer on foreign cor¬ 
porations which comply with the act 
rights and privileges the same as, 
and no greater than, those conferred 
on domestic corporations —Charles 
Friend & Co v Goldsmith & Seidel 
Co„ 224 I11.APP 836, affirmed 138 N 
E 185, 307 Ill 45 

14 . Ill —Granite State Provident 
Assoc V. Lloyd, 48 lUApp 429, 
affirmed 34 N E 142, 146 Ill. 620. 

14a C.J p 1264 note 22. 
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A provision of a state constitution that no for¬ 
eign corporation shall be allowed to exercise or en¬ 
joy within the state greater rights or privileges 
than those possessed or enjoyed by corporations of 
similar character created under the laws of the 
state IS merely an inhibition against the granting of 
greater rights or privileges to foreign corporations, 
and does not affect the validity of laws governing 
domestic corporations, although they cannot be ap¬ 
plied to foreign corporations 5 and, when a for¬ 
eign corporation accepts a license to do business in 
a state whose constitution or general statutes con¬ 
tain such a provision, that provision becomes a part 
of the contract between the corporation and the 
state, which may make any laws affecting the busi¬ 
ness of the corporation that may be deemed prop¬ 
er, subject of course to constitutional limitations 

Applications. Under provisions imposing equal 
liabilities and restrictions on foreign corporations, 
it has been held that the foreign corporation is sub¬ 
ject to the laws applicable to domestic corporations 
as to the period of corporate existence,as to suf¬ 
ficient stock subscriptions before transacting busi¬ 


ness, tQ restrictions on dissolution,^® to the right 
to engage in the practice of a profession,-^* to the 
right to acquire and hold stock in other corpora- 
tions,2i to the sale, disposition, or transfer of 
shares of its stock, to the right of stockholders to 
inspect the corporate books,23 to the exercise of 
franchises in streets and highways,2to preferences 
when insolvent,to service of process,-® to the ap¬ 
pointment of a receiver,27 and to the liability of of¬ 
ficers for declaring dividends from capital,2^ or for 
failure to make reports,2® although as to this last 
there is contrary authority 2® 

Such a provision extends only to such regula¬ 
tions of domestic corporations as are in their na¬ 
ture applicable to foreign corporations ,2^ it does 
not extend to provisions which it is the intention of 
the legislature to make applicable only to domestic 

corporations.22 

§ 1823. - Preferring Resident Creditors in 

Distribution of Assets 

A state may require foreign corporations to make a 
deposit in trust for the protection and exclusive benefit 


15- US—Butte First Nat Bank v. 
Weidenbeck, Minn, 97 F 896, 38 
CCA 131 

Oal—^Miles v Woodward, 46 P 1076, 
116 Cal 308 

la U.S—standard Home Co v, Da¬ 
vis, D C Ark , 217 F 904 
g c —State v Virginia-Carolma 
Chemical Co, 61 SE 465, 71 S C 
544 

14a C J p 1265 note 24. 

17. Colo —^tron Silver Min Co v 
Cowie, 72 P 1067, 31 Colo 450 

18. m&rht to sue ou stook suhscxip- 
tion 

(1) A statute requiring fifty per 
cent of a domestic corporation's 
stock to be subscribed before it | 
transacts business with persons oth- j 
er than its stockholders, and made 
applicable to foreign corporations by 
the state constitution, affords no de¬ 
fense to suit on a stock subscrip¬ 
tion agreement made before such 
portion of stock had been subscribed 
—Hauger v. International Tradmg 
Co, 214 S W. 488, 184 Ky 794 

(2) Notwithstanding a constitu¬ 
tional provision that foreign corpo¬ 
rations shall not be allowed to trans¬ 
act business within the state on more 
favorable terms than are prescribed 
by law for similar domestic corpora¬ 
tions, p. foreign corporation may sue 
to enforce a stock subscription not¬ 
withstanding all of Its capital stock 
has not been subscribed, where, by 
the law of the state under which it 
is organized, it may transact corpo¬ 
rate business before such subscrip¬ 
tion, although corporations of the 


state in which it is suing cannot 
commence doing business until all 
of their capital stock has been sub¬ 
scribed —^Mame Northwestern Dev 
Co V Northwestern Commercial Co, 
DC Wash, 228 F. 791, 

IS. Ky —Castle v Acrogen Coal Co , 
140 SW. 1034, 145 Ky 591 
flO. Not ousted from doing business 
Foreign corporation, lawfully au¬ 
thorized to do business in state, 
which was practicing a profession, 
could not be ousted from doing busi¬ 
ness in state, but could be ousted' 
from engaging directly or indirectly 
in such practice —State ex rel Bnck- 
er V Buhl Optical Co, 2 N EL2d 601, 

I 131 Ohio St 217, 

Scope of Inquiry 

j On quo warranto to inquire into 
jthe rights of foreign corporation to 
do business in the state, where it is 
charged that it is illegrally engaged 
in the practice of a profession, in¬ 
vestigation cannot be concluded by 
a simple perusal of the articles of 
incorporation, but should go fur¬ 
ther, and inquire whether, in the pur¬ 
suit of a lawful purpose, the corpo¬ 
ration has done or is doing that 
which may be condemned—State v 
Merchants' Protective Corporation, 
177 P 694, 106 Wash 12 

21. NJ—Coler v Tacoma R, etc., 
Co, 64 A. 413, 65 NJEq. 347, 103 
Am SR 786, reversing 53 A. 680, 
64 N J Eq 117. 

14a C J p 1265 note 28. 

22. U.S —^London, Paris & American 
Bank v Aronstem, Cal, 117 F 601, 
54 CCA 663, certiorari demed 23 
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set. 841, 187 US 641, 47 L, Ed. 
345 

23. Mo —State v Stems Tire, etc , 
Co , App , 202 S W 459. 

Wis —State V Thompson's Malted 
Pood Co, 152 N.W 468, 160 Wi& 
671 

14a C.J. p 1265 note 30 

24. Md —^Patapsco Electric Co v. 
Baltimore, 72 A. 1039, 110 Md. 306 

25. N J —^Agnew v. Board of Educa¬ 
tion, 89 A 1046, 88 NJEq. 49 

261 III —O'Donoghue v. St. Louis, 
etc, R Co, 181 Ill App 286 

Mich —Yund v Excelsior Wrapper 
Co, 151 N.W 653, 185 Mich. 143 

27. US —^McKinney v. Kansas Nat¬ 
ural Gas Co., DC Kan., 206 P. 772, 
affirmed 209 P. 300. 126 CCA 226 

28. N.T —German-Amencan Coffee 
Co V. Diehl, 109 NE 875, 216 N.Y. 
67 

Contra De Raismes v- U. S Litho¬ 
graph Co, 146 N.YS 813. 161 App. 
Div 781 

29. US —Nelson v. Fergus County 
Bank, Minn, 167 F. 161, 84 C.CA. 
609, 13 AnnCas 811. 

30l Mich.—^Young v Moore, 127 N. 
W. 29, 162 Mich 60. 

31. Kan—State v St. Louis, etc, R 
Co, 105 P 686, 81 Kan. 404. 

Mass—Standard Asphalt Co v Mer^ 
rimac Pav Co, 81 NE. 262, 196 
Mass. 461 

14a C J p 1265 note 38. 

32; NJ—Island Heights, etc.. 
Bridge Co. v Brooks, eta, Corp., 
97 A. 267, 88 N J Law 613, 

14a C.J. p 1265 note 39. 
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of Its citizens as against nonresident creditors and stock¬ 
holders, and may give resident creditors priority over 
foreign corporations in the distribution of assets of cor¬ 
porations doing business in the state. 

A state may require foreign corporations as a 
condition precedent to the right to do business with¬ 
in the state to make a deposit in trust for the pro¬ 
tection and exclusive benefit of its citizens as 
against nonresident creditors and stockholders.^^ 
While a state statute which gives resident credi¬ 
tors priority in the distribution of assets over non¬ 
resident creditors of foreign corporations doing 
business in the state may be invalid,34= a state stat¬ 
ute may give resident creditors priority over for¬ 
eign corporations in the distribution of assets of 
corporations doing business m the state 5 and 
such discrimination may also be made against a 
foreign corporation which has complied with the 
conditions imposed and has become entitled to do 
business within the state where such a statute was 
in force at the time it acquired the right to do busi¬ 
ness m the state 36 

§ 1824. -Prohibiting Resort to Federal 

Courts 

For a discussion of the power of a state to pre¬ 
vent a foreign corporation from exercising its right 
to litigate in the federal courts see the CJ.S. title 
Federal Courts § 7, also 14a CJ. p 1266 note 48- 
p 1268 note 56 and 25 C.J. p 691 note 60-p 692 note 
63, and the C J S. title Removal of Causes § 5, also 
14a CJ. p 1266 note 48-p 1268 note 56 and 54 C J. 
p 209 note 38-p 210 note 41. 

§ 1825. - Restriction of Sale or Encum¬ 

brance of Property 

A state may place restrictions on the sale or en¬ 
cumbrance of the property of foreign corporations which 
IS situated within the state. . 


Some states require the consent of the stockhold¬ 
ers of a foreign corporation to the sale or encum¬ 
brance of its property situated within the state, and 
it has been held that such a requirement is withm 
the power and discretion of the domestic state 3*^ 
Statutes have been enacted providing that no for¬ 
eign corporation shall mortgage or encumber its 
property to the injury or exclusion of any citizen 
of the state. Under such a statute it has been held 
that a foreign corporation cannot encumber its 
property to the exclusion of demands of the citi¬ 
zens of the state, although such demands are not of 
record and are unknown to the parties advancing 
money on the mortgage of the corporate property, 
and although such parties have acted with due dih- 
gence.38 On the question of what is an “injury* 
to a citizen of the state, within the meaning of such 
a statute, it has been held that a mortgage executefd 
by a foreign corporation to secure notes given to a 
citizen of the state and to nonresidents respectively 
IS not an injury to the domestic citizen.®® 

§ 1826. - Retaliatory Statutes 

Some states have passed retaliatory statutes, the pur¬ 
pose of which IS to protect domestic companies from im¬ 
positions which might be put upon them by other states. 
Such statutes are strictly construed. 

In a number of states statutes of a retaliatory na¬ 
ture have been enacted, which provide, in effect, 
that foreign corporations shall be subj'ect to the 
same restrictions, burdens, penalties, etc, as are im¬ 
posed by the state of their creation on corporations 
of the state enacting the statute.^® 

Construction and application. The purpose of 
statutes of the kind under consideration is to pro¬ 
tect domestic companies from impositions which 
might be put upon them by other states,^i and to 
treat the corporations of other states precisely as 
such other state would treat corporations organized 


33. Ala—^Fidelity & Deposit Co of 
Maryland v Goodwyn, 163 So 341, 
345, 231 Ala 44, citing Corpus Ju¬ 
ris. 

14a C J p 1265 note 43 
34h U.S —Sully V American Nat 
Bank, Tenn, 20 S Ct 936, 178 US 
289, 44 LBd 1072 
14a C J p 1266 note 44 
Denial of privileges and immunities 
to foreign corporations generally 
see Constitutional Law §§ 471, 480 
35. U.S—Blake v McClung, Tenn., 
19 set 165, 172 US 239, 43 LEd 
432 

14a C J. p 1266 note 46. 

Xmplipd repeal by conferring equal 
privileges 

Provision of act, prescribing terms 
on which, foreign corporations may | 


engage in business, entitling foreign 
corporation which, has duly complied 
with requirements of act to all priv¬ 
ileges, rights, immunities, and liabil¬ 
ities of domestic corporations was 
held to repeal by implication provi¬ 
sion of prior act giving resident 
creditors of foreigrn corporation pri¬ 
ority in distribution of its assets 
over foreign corporations which are 
creditors —Crenshaw v Texokola 
Pecan Shellers, 102 S'W'.2d 6*0, 171 
Tenn 273 

3a. US —^In re Standard Oak Veneer 
Co, DC Tenn, 173 P 103. 

37. US —^Williams v Gaylord, Cal, 
22 S Ct 798, 186 U S. 167, 46 L Ed 
1102, affirming 102 F. 372, 42 CCA 
401 

14a C J. p 1268 note 58. 
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38. Holland Trust Co v Taos Val¬ 
ley Co , 11 Ry. & Corp L J 74. 

39. Colo—Brittle Silver Co v Bust, 
51 P. 626. 10 Colo App 463. 

40. NH—^Haverhill Ins Co v Pres¬ 
cott, 42 NH 647, 80 Am D 123. 

NJ—^Wolf V Lancaster, 56 A, 172, 
70 N J Law 201 
14a C J. p 1268 note 61 
Validity of such statutes see Con¬ 
stitutional Law SS 135, 504. 

Corpus Juris is referred to for a 
discussion of the general question 
of retaliatory statutes —^Employers 
Casualty Co v Hobbs, 89 P.2d 928, 
924, 149 Ean 774. 

41. Ohio—State v Reinmuud, IS N. 
E 30. 45 Ohio St. 214. 

14a C.J. p 1269 note 66. 
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under the laws of the state enacting the retaliatory 
statute 42 However, the restrictions, burdens, pen- 
alties, etc, imposed by the foreign state on corpo¬ 
rations organized in the state enacting the retalia¬ 
tory statute are not by force of such statute im¬ 
posed cumulatively or in addition to those imposed 
upon all foreign corporations, in such a way as to 
restrict, burden, or penalize the corporation of such 
foreign state beyond the measure meted to domestic 
corporations of like character in the foreign state 43 
In the construction of these statutes a distinction 
has been taken between them and statutes of reci¬ 
procity, in that while the statutes of reciprocity are 
to be liberally construed, these statutes of retalia¬ 
tion are to be strictly construed; and it has been 
said that a statute of the latter kmd is “not applied 
to a case that does not fairly fall within its let- 

ter.”44 

When effective. Although different conclusions 
may be reached by reason of the difference in word¬ 
ing of the various statutes,46 m construing the lan¬ 
guage of particular statutes it has generally been 


§ 1828 

held that the contingency which renders retaliatory 
statutes operative arises when the laws of another 
state impose the additional burden and condition on 
corporations of the state enacting the statute, and 
It IS not delayed until some corporation of the do¬ 
mestic state IS actually subjected to such burdens 
and conditions,4 3 or actually establishes an agency 
there 47 It has also been held, in construing the 
language of particular statutes, that before these re¬ 
taliatory statutes become effective it must be made 
to appear that a corporation has been formed in 
the domestic state to do substantially the same kmd 
of business as the foreign corporation against which 
the retaliatory statute is sought to be enforced.43 

§ 1827. Enforcing Statutes by Penalties 
• against Agents 

The enforcement of statutes regulating the doing 
of business by foreign corporations within a state 
by penalties against their agents is discussed infra 
§ 1861. 


CORPOBATIONS 


2. What Constitittes Doing Business 


§ 1828. Introductory Statement 

Statutes regulating foreign corporations apply only 
when they are doing bU8^nes8 within the state, and a 
distinction exists between the doing of business so as to 
^ be amenable to service of process and the doing of busi¬ 
ness so as to be subject to regulatory statutes. 

Many of the constitutional provisions and stat¬ 
utes under consideration prohibit foreign corpora¬ 
tions from doing or carrying on business within the 
state unless they have previously complied with the 
conditions therein nam6d, so that the statute or con¬ 
stitution does not apply unless the corporation en¬ 
gages in business withm the state ;43 and the ques¬ 


tion constantly arises under them as to what con¬ 
stitutes a doing, transacting, or carrying on of busi¬ 
ness, within their meaning. This question is largely 
one of fact to be determined by the circumstances 
of each particular case 

A foreign corporation may be doing business in 
a state so as to bring it within the jurisdiction of 
the court and amenable to its process and yet not 
obtain a status to be regulated by a state statute 
or to bring it within the statutory provision requir¬ 
ing a license for operation of such foreign corpo- 
ration,®^ and hence, a definition, in an act relating 


42 . Md.—Talbott v New York Fi¬ 
delity, etc, Co, 22 A 896, 74 Md 
636, 13 LRA. 584 

N Y —^People v Philadelphia Fire 
Assoc, 92 NY 311, 44 AnaR 380 
14a C J p 1269 note 67 
4a NY—People v Philadelphia 
Fire AssOc, supra 
Ohio —Stale v Reinmund, 13 N B 
30, 45 Ohio St 214 
44. Ohio—State v New York Fi¬ 
delity, etc,, las Co, 31 N B 658, 
49 Ohio St 440, 443, 84 Am S R 
578, 16 L.RA 611 
44a CJ p 1269 note 69 

In other words retaliatory statutes 
will not be enforced against a for¬ 
eign corporation on the ground of 
alleged restrictions in the statutes of 
the state which created It, unless it 
IB clearly proved that those statutes 
would have the restrictive effect 
which IS claimed. 


Ill —People V. New York B*idelity, 
etc, Co, 38 NE 752. 163 Ill 25, 
26 LRA 295 

Minn —State v New York Fidelity, 
etc. Ins Co, 41 NW 108, 39 Minn 
538 

Nev—S Fidelity, etc, Co. v 
Marks, 142 P 524, 37 Nev 306 

14a CJ p 1269 note 70 

45. Ohio —State v New York Fidel¬ 
ity, etc, Ins. Co, 31 NB 658, 49 
Ohio St. 440,-84 Am S R 678, 16 L 
RA 611 

14a C J. p 1270 note 71 

48. Ill—Germania Ins. Co v Swi- 
gert. 21 N.B 630, 128 Ill. 237, 4 L. 
RA 473. 

I Iowa —State v New York Fidelity, 
etc, Co, 42 N.W 509, 77 Iowa 648, 
653 

14a C J p 1270 note 72. 

47. Neb—State v Insurance Co ofj 

45 


North America, 100 NW, 405, 99 
NW 36, 71 Neb 320 

48. Ohio.—State v New York Fi¬ 
delity, etc.. Ins Co, 31 NB 658, 49 
Ohio St 440, 34 Am.S R 573, 16 L 
RA. 611 

14a C J p 1270 note 74 

49. Tex—^Nelson v. Detroit & Se¬ 
curity Trust Co, Com.App, 66 S. 
W 2d 860, affirming, Civ.App, 38 
SW2d 360 

5a Idaho-^Adjustment Bureau of 
Portland Ass'n of Credit Men v- 
Conley, 255 P, 414, 44 Idaho 148 

Miss.—^Wiley Electric Co of Jack- 
son v Electric Storage Battery Co , 
147 So 773, 167 Miss 842 

Ohio.—Short Films Syndicate Co v. 
Standard Film Service Co,, 176 N. 
B 893, 39 Ohio App 79 

51. US—^Liquid Veneer Corporation 
V. Smuckler, CCA.CaL, 90 F 2d 196 
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to the service of process of what shall be consid¬ 
ered as doing business within the state by a foreign 
corporation, will not control as to what is doing 
business within the state under a statute forbidding 
foreign corporations to do business within the state 
until they shall have filed their charters in every 
county where they intend to do business, under a 
statutory penalty.^^ What constitutes doing busi¬ 
ness within the meaning of statutes providing for 
the service of process on foreign corporations is 
treated infra § 1920, and a discussion of what con¬ 
stitutes doing business in a state by foreign corpo¬ 
rations within the meaning of statutes providing for 


their taxation will be found in the C J S. title Tax¬ 
ation § 188, also 61 C.J. p 338 note 80-p 340 note S. 

§ 1829. General Rule and Illustrations 

A foreign corporation is doing, transacting, carrying 
on, or engaging in business within a state when it trans¬ 
acts some substantial part of its ordinary business 
therein 

The general rule is that, when a foreign corpo¬ 
ration transacts some substantial part of its ordi¬ 
nary business m a state, continuous in character, 
It is doing, transacting, carrying on, or engaging in 
business therein, within the meaning of the stat¬ 
utes under consideration.®* 


KT—^International Text-Book Co v 
Tone, 116 NE 914, 220 N.Y. 313. 
reversingr 147 NT.S. 1117, 162 App. 
Div 930—^Pittsburgrh & Shawmut 
Coal Co v State. 192 N.T S. 310, 
118 Misc 50. 

62, U.S—^Eastern Bldg., etc, Assoc. 
V. Bedford, CC.Tenn,, 88 F 7 

Colo.—Cockburn v. Kinsley, 136 P. 
1112, 25 Colo App. 89. 

53. IT.S—Colbert v Toll, CCA 
Tenn, 31 F 2d 837. 

Ariz—National Union Indemnity Co 
V. Bruce Bros, 38 P 2d 648, 44 
Ariz. 454 

Ark —^Davis & Worrell v. General 
Motors Acceptance Corporation, 
241 S.W. 44, 153 Ark 626. 

Cal.—^In re Wellings* Estate, 221 P 
628, 631, 192 Cal 506, citing CozpnB 
JlLZifl. 

Idaho—Hoff stater v. Jewell, 196 P. 
194, 83 Idaho 439 

Ill—Critchfield & Co v. Armour, 228 
Ill App 28 

Kan—State v Knights of Ku Klux 
Klan, 232 P 254, 258, 117 Kan 664, 
87 All1267, quoting CozptiB Oma¬ 
ris, and error dismissed Knights 
of the Ku Klux Klan v State of 
Kansas ex rel. Griffith, 47 S Ct 463, 
278 U S. 664. 71 L Ed 829 

La—R J. Brown Co v. Grosjean, 
180 So 634, 636, 189 La 778, cit¬ 
ing Corpus Juris. 

Mass.—^Plibnco Jointless Firebrick 
Co V Waltham Bleachery & Dye 
Works. 174 NE 487, 274 Mass 281. 

Mich —^Republic Acceptance Corpo¬ 
ration V Bennett, 189 NW. 901, 
904, 220 Hich. 249, quoting Corpus 
Juris. 

Miss.—Marx & Bensdorf v First 
Joint Stock Land Bank of New 
Orleans, 178 So 297, 178 Miss 846 
—Wiley Electric Co of Jackson v 
Electric Storage Battery Co, 147 
So. 778, 167 Miss 842 

Mo—Booth V. Scott, 206 SW 633, 
276 Mo. 1, error dismissed Scott v 
Booth, 40 S.Ct 484, 253 U.S 475, 64 
LEd 1020 

NT—American Sec Credit Co. v 
Empire Properties Corporation, 276 
N.T.S 970, 164 Misc. 191—Fore¬ 


man & Clark Mfg. Co. v. Bartle, 
211 NT.S 602, 126 Misc 769 
NC—C T H Corporation v Max¬ 
well. 196 SB 86. 41. 212 NC 803, 
Citing Corpus Juris —Ruark v. Vir¬ 
ginia Trust Ce, 174 S E 441, 442, 
206 N.C 564, citing Corpus Jons'— 
Commercial Inv Trust v Gaines, 
136 SB 609, 610, 198 NC 233. 
quoting Corpus Jtms. 

Ohio—^National Sign Corporation v. 
Maccar Cleveland Sales Corpora¬ 
tion, 168 NE 76Sf, S3 Ohio App 89 
Or—Camas Stage Co v Kozer, 209 
P 96, 99. 104 Or 600, 26 A L R 27, 
citing Corpus Juris. 

Pa —Hoffman Const Co v Erwin, 
200 A 679, 831 Pa 384—Alcorn 
Combustion Co v M W Kellogg 
Co, 10 PaDist & Co 753, affirmed 
146 A. 126, 295 Pa 232 
Tenn—^Bouldin v Taylor, 275 SW 
340, 152 Tenn 97—^Lloyd Thomas 
Co V Grosvenor, 233 S.W 669, 144 
Tenn 847 

14a GJ p 1270 note 81. 

"Doing busukess” defiuied 

(1) The doing of business Is the 
doing or performing of a series of 
acts which occupy the time, atten¬ 
tion, and labor of men for the pur¬ 
pose of livelihood, profit, or pleasure 
—^Mortgage Bond Co v. Stephens, 72 
P2d 831, 181 Okl. 182—Central Life 
Assur Soc V Tiger, 67 P 2d 1182, 
177 OlEl 108—14a C J p 1270 note 81 
[a] (2) 

(2) The term contemplates the con¬ 
duct of business resulting in income 
—Cottonwood Coal Co v Junod, 236 
P 1080, 73 Mont 392 

Tests 

(1) One test is whether the corpo¬ 
ration IS doing acts within function 
of Its corporate powers —^Peterman 
Construction & Supply Co. v. Blu- 
menfeld, 126 So 548, 156 Miss. 56. 

(2) Tests whether foreign corpo¬ 
ration IS "doing business’" within 
state are whether foreign corpora¬ 
tion has agent in the state, or has 
offices for general conduct of its busi¬ 
ness in state, or conducts its corpo¬ 
rate business in state or has part of 
capital Invested in state.—^Hoffman 

46 


Const Co V. Erwin, 200 A 679, 331 
Pa 884 

Not ooufliLed to mauufactuTliig and 
commeroial lUnotlous 

"Doing ibusiness” does not refer to 
the exercise of manufacturing and 
commercial functions only—^Knights 
of Ku Klux Klan v Commonwealth, 
122 SB 122, 138 Va 600. 

Place of payment 

In determining whether a corpora¬ 
tion was doing business within the 
state so as to be within the statute, 
where the contract, other than a 
mere loan of money, was m8?de with¬ 
in the state to be performed outside 
the state, the fact that payment was 
to be made within the state was not 
the test as to where the business 
was done —Campbell-Moss-John son 
V. Lupton, 1 SW2d 783, 166 Tenn. 
98, denying rehearing 290 SW 992, 
61 ALR 872 

Contracts made and to be performed 

outside the state see infra § 1839 

Doing bnslneBB and making contract 

Where a foreign corporation is not 
engaged in business within the «tate, 
it IS immaterial whether or not the 
contract sued on was made within 
the state, since both doing business 
within the state and making of the 
contract therein must combine to 
come within the prohibition of the 
statute against doing business with¬ 
out a certificate —Schwarz v. Sar¬ 
gent, 197 N T S 216. 

Purpose as determining factor 

It is not the length of time nor the 
volume of business but the purpose 
for which the foreign corporation 
comes within the state that deter¬ 
mines whether it is doing business 
within the state —Adjustment Bu¬ 
reau of Portland Ass’n of Credit Men 
V. Conley, 266 F 414, 44 Idaho 148 

XmplicatioiLS Arom anthorlzation 

(1) That foreign corporation had 
permit to do business within state 
does not imply that rt transacts 
business therein.—Gholson v. Wick- 
wire Spencer Sales Corporation, Tex. 
Civ.App., 66 S.W.2d 814. 
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Illustrations. In accord with this principle the 
following transactions have been held to constitute 
doing, transacting, carrying on, or engaging in 
business in a state The making within the state 
of sales or of contracts for the sale of goods ,54 
the making of loans ,5® the making of contracts of 
insurance the execution of surety bonds ,5^ the 
acquisition and holding of real estate situated with¬ 
in a state the management or development of 
such real property ,59 the making of sales or con¬ 
tracts for the sale of such property,®® or of proper¬ 
ty situated elsewhere,®! the carrying on of a real 
estate brokerage business ,®2 the leasing of a ma¬ 
chine for use in the state,®® the construction of 
railroads ;®4 the assembling, erection, or installa¬ 


tion of machinery,®® and of office fixtures,®® 
screens, doors, and windows,®*^ the purchase of 
goods for resale;®® the management and opera¬ 
tion of a manufacturing plant;®® the maintenance 
and display of printed advertisements,'^® the car¬ 
rying on of a “trade campaign;”^! the making of 
contracts to furnish theatrical entertainments 
and the contracting for and construction of a high¬ 
way within the state.*^® Also, a foreign corporation 
is doing business by conducting a school in the 
state where instruction is given,*^4 as are foreign 
corporations engaged in conducting a correspond¬ 
ence school, whose business involves the solicita¬ 
tion of students in the state by local agents, who are 
also to collect and forward to the home office the 


(2) In considering- question wheth¬ 
er foreign corporation is doing busi¬ 
ness within state, fact that it is au¬ 
thorized to do business therein lus- 
tides inference that it is doing bus¬ 
iness as authorized—^Wiley Elec¬ 
tric Co of Jackson v Electric Stor¬ 
age Battery Co, 147 So 773, 167 
Miss $42 

Temporary mves-fcment of capital 
The fact that part of capital of 
foreign corporation as represented 
by wages, trucks, tools, etc, was not 
permanently invested within state 
was held to be of no consequence 
as to whether the corporation was 
doing business within the state.— 
Hoffman Const Co. v Erwin, 200 A 
579, 331 Pa 384. 

64. Ill —See Metropolitan Discount 
Co V Pitsch, 208 Ill App 407 
N Y —^American Can Co v Grassi 
Contracting Co, 168 NTS. 689, 
102 Misc 230 

Pa—^Kernchen Co. v English, 70 Pa. 
Super 293 

14a C J p 1271 note $2 

Tti oonneotloxL with other facts 

(1) Corporation maintaining branch 

office in New York, carrying stock 
of goods from which some orders are 
filled, having telephone, bank ac¬ 
count, letterheads, receiving pay¬ 
ments, and h-ousing general sales 
manager of company, having six em¬ 
ployees, and name on sign, is doing 
business In state —Pittsburgh Elec- 
triQ Specialties Co v Rosenbaum, 
169 NYS 167, 102 Misc 620 

(2) Foreign corporation owning 
merchandise stock and fixtures in 
charge of its manager and clerks 
for sale in domestic corporation’s 
store was held “doing business’* in 
state.—Seidenbach’s v, A B Little 
Co., 294 P 126, 146 Okl 247 

55 . Ala—^Parrior v. New England 
Mortg Security Co, 7 So. 200, 88 
Ala. 276 

Mich—^Republic Acceptance Corpora¬ 
tion V. Bennett, 189 N.W. 901, 220 
Mich 249. 

X4a C.J. p 1272 note' 88. 


58. Pa.—^Thorne v Travelers* Ins 
Co, 90 Pa 15, 21 AmR. 89 

14a C J. p 1272 note 84 
57. Mo—^M. A Kelly Broom Co v 
Missouri Fidelity & Casualty Co, 
191 SW 1128, 196 Mo App. 306 
58- Ky—Greene v Kentenia Corp., 
194 SW 820, 176 Ky 661. 

14a C J p 1272 note 85 
Acquisition incidental to main busi¬ 
ness see infra § 1838 

59. Idaho—John Hancock Mut. Life 
Ins. Co V Girard, $4 P-2d 264, 57 
Idaho 198—^Hoffstater v Jewell, 
196 P 194, 33 Idaho 439 

Minn—^E. C. Vogt, Inc, v. Ganley 
Bros. Co, 242 N.W. 338, 185 Minn 
442. 

NY—Cassidy's, Limited, v Rowan, 
163 NYS 1079, 99 Misc. 274. 

14a C J p 1272 note 86 

60 . N Y.—Woodridge Heights Constr. 
Co V. Gippert, 165 NYS. 363, 92 
Misc 204 

N.C—State v. Agey, 88 S B 726, 171 
N.C 831 

14a C.J p 1272 note 87. 

61 . Mo —^Booth V Scott, 205 S W, 
633, 276 Mo. 1 

63. Miss —^Marx & Bensdorf v. First 
Joint Stock Land Bank of New Or¬ 
leans, La., 173 So 297, 178 Miss. 
346 

14a C J p 1272 note 89. 

To find pimdiaser 

A contract by a foreign corpora¬ 
tion which had not filed charter, etc, 
to find a purchaser for properly lo¬ 
cated within the state is not one 
relating to property within the state, 
and IS not void under Rev.Codes § 
8909, declaring that every contract 
made by any foreign corporation re¬ 
lating to property within the state 
shall be void if it has not complied 
with the prior sections as to filing 
its charter, etc—Charles R Walters 
Co V Hahn, 178 N.W 448, 43 S.D 
163 

63 . Mo—State ex rel. Hays v Rob¬ 
ertson. 196 S W. 1132, 271 Mo. 475, 

47 


quashing, App. Mergenthaler Lino¬ 
type Co V Hays, 181 SW. 1183, 
and conformed to 202 SW 300, er¬ 
ror dismissed Mergenthaler Lino¬ 
type Co. V Davis, 40 S Ct. 133, 267 
US. 256, 64 LBd 255--United Shoe 
Mach Co V Ramlose, 109 SW. 667, 
210 Mo. 631. 

Tex—^Davis v. United Shoe Repair¬ 
ing Mach Co, Civ App., 92 S-W. 
2d 1107, error dismissed 

64. Ala —^Alabama Western R. Co. 
V Talley-Bates Constr, Co, 50 So. 
341, 162 Ala 396 

14a C J p 1272 note 91. 

65. U.S—^Mandel Bros v. Henry A. 
O'Neil, Inc, C C.A S.D., 69 P.2d 452. 

14a C J p 1272 note 92. 

As incidental to interstate commerce 
see infra $ 1840. 

66. Ala—George M Muller Mfg. Co. 
V. Dothan First Nat. Bank. 57 So. 
762, 176 Ala 229 

87 . Tex.—^Buhler v E T Burrowes 
Co, Civ App, 171 SW. 791 

68 . N Y.—Pleischmann Constr Co. 
V. Blauner's, 179 NYS. 193, 190 
App.Div 96 

14a CJ p 1272 note 95, 

69. U S.—^Diamond Glue Co v. U. 
S Glue Co., Wis, 23 SCt. 206, 187 

U. S 611, 47 L.Bd 328 

70 . Mich—^Imperial Curtain Co. v. 
Jacob, 127 NW 772, 163 Mich 72 

Wis—Street Ry. Advertising Co. v 
Lavo Co of America, 198 N.W 696, 
184 Wls 395. 

71 . Ark.—^Dean v Caldwell. 216 S. 
W 31, 141 Arh:. 38 

73 . Mo.—^Tri-State Amusement Co. 

V. Forest Park Highlands Amuse¬ 
ment Co., 90 S.W. 1020, 192 Mo. 
404. 11 Am SR 611, 4 LR.A.N.S., 
688, 4 AnnCas. 808. 

14a C J. p 1272 note 1. 

73 . Ariz—^National Union Indemni- 
,ty Co V. Bruce Bros., 38 P2d 648, 

44 Anz. 454. 

74. N. Y.—International Textbook Co. 
V. ConneUy, 124 N.Y.S, 603 , 67 
Miso. 49. 
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tuition fees, and the systematic intercourse by cor¬ 
respondence between the company and its scholars 
and agents, wherever situated, and the transporta¬ 
tion of the needful books, apparatus, and papersJ^ 
The operation of a railroad as doing business is 
discussed in the CJ.S. title Railroads § 22, also 51 
C.J p 438 note 4-p 439 note 6; and the acquiring 
and holding slock m a domestic corporation as do¬ 
ing business is treated infra § 1841, 

§ 1830. Single or Isolated Transactions 

In most jurisdictions single or isolated transactions 
do not constitute doing business within the state unless 
the action of the corporation in engaging therein indi¬ 


cates a purpose to continue business within the state, 
but m some states single or isolated transactions, with¬ 
out qualification, are held to be prohibited within the 
terms of the particular statute. 

In most jurisdictions it has been held that single 
or isolated transactions do not constitute domg 
business within the meaning of such statutes, al¬ 
though they are a part of the very business for 
which the corporation is organized to transact, if 
the action of the corporation in engaging therein 
indicates no purpose of continuity of conduct in 
that respect.*^® In some states, however, largely be¬ 
cause of the terms of each statute under consid¬ 
eration,'^'^ such as a statute which prohibits a non¬ 
complying corporation from ‘^doing any business, 


75. IT S —^International Textbook Co 
V. Piffg, Kan. 30 S Ct. 481, 217 U 
S 91, 64 LEd 678, 27 LRA,NS, 
493, 18 AnnCas 1103, reversing: 91 
P 74, 76 Kan. 328 

14a C J. p 1273 note 4. 

76. IT S —^Bay City v Frazier, CCA 
Mich, 77 P 2d 670—Consolidated 
Indemnity & Insurance Co v Sal¬ 
mon & Cowin Mining* Engineers 
and Contractors, CCA Ala, 64 F 
2d 756—^Edwards Sales Co v Har¬ 
ris Structural Steel Co , DC Me, 
17 P2d 165 

Alaska—^National Independent Fish¬ 
eries Co. V. Juneau Cold Storage 
Co, 6 Alaska 44 

Ariz—^National Union Indemnity Co. 
V Bruce Bros , 38 P 2d 648, 44 Ariz 
464—Western Loan & Building Co 
V. Elias Horns & Sons Co , 29 P. 
2d 137, 43 Ariz. 88—McKee v. 

Stewart Land & Live Stock Co, 238 
P 326, 28 Ariz 511 

Cal—Chapman v Title Guarantee & 
Trust Co. 78 P 2d 268, 26 Cal App 
2d 567 

Fla—Crockin v. Boston Store of Ft 
Myers, 188 So. 853, 855, quoting 
Gozpns Jons. 

Ill —^Emcee Corporation v. George, 12 
NB2d 333, 293 Ill App. 240—Visi¬ 
ble Measui e Gasoline Dispenser Co 
of America v. Suprunowski, 226 Ill. 
App 107 

Ind —^Dodgem Corporation v D D 
Murphy Shows, 185 NB 169, 96 
Ind App 325, denying rehearing 
183 NB 699, 96 Ind App. 326— 
North Dakota Realty & Investment 
Co V. Abel, 166 NE 46, 86 Ind 
App 563 

Elan.—^Home Lumber Co v Hopkins, 
190 P. 601. 107 Kan. 163, 10 A,L.R 
879. 

Mich—^National Adjusting Ass*n v 
Dallavo, 234 NW 486, 263 Mich 
239—^Electric Ry Securities Co v 
Hendricks. 232 NW. 367, 261 Mich 
602 

Minn —Gilbert v. Fosston Mfg Co , 
216 N.W 778, 174 Minn 68, modi¬ 
fied on other grounds 218 N.W. 461, 
174 Minn. 68. 


Miss—^Item Co v. Shipp, 106 So 437, 
140 Miss 699 

Mo—^Republic Steel Corporation v 
Atlas Housewrecking & Lumber 
Corporation, App, 113 S W 2d 166 
—Shields V Chapman, App, 240 S 
W 505 

Nev—State v. Second Judicial Dis¬ 
trict Court in and for Washoe 
County, 226 P. 1106, 1107, 48 Nev 
53, quoting Corpus Juris. 

N J —Wood & Selick v American 
Grocery Co, 114 A 766, 96 N J 
Law 218—^New Tork Bankers v 
Bosworth, '188 A 609, 5 NJ Misc. 
830 

NT—Odell V. City of New Tork, 
200 NTS 706, 206 AppDiv 68, ap¬ 
peal dismissed 143 NE 744, 237 
NT. 564, affirmed 144 NE 917, 238 
NT. 623—Gumbinsky Bros Co v. 
Smalley, 197 NTS 630, 203 App 
Div 661, affirmed 139 NE 768, 236 
NT. 619—^In re Scheftel’s Estate, 
280 NTS 635, 156 Misc 632— 
Hanley Co v. Bradley, 269 NTS 
278, 146 Misc 285 

Ohio—^North Shaker Boulevard Co 
V Harnman Nat Bank of City of 
New Tork, 153 NE 909, 22 Ohio 
App 487 

Okl —^Mortgage Bond Co. v Stephens, 
72 P2d 831, 181 Okl 182—Cen¬ 
tral Life Assur Soc v. Tiger, 57 
P.2d 1182, 177 Okl 108—Dime Sav¬ 
ings & Trust Co v. Humphreys, 63 
P 2d 666, 176 Okl 497—Metal Door 
& Trim Co v. Hunt, 39 P 2d 72, 
170 Okl 240, 101 ALR 350—Deni¬ 
son V. Phipps, 211 P. 83, 87 Okl 
299 

Or—^Rashford Lumber Co v Dolan, 
260 P 224, 122 Or 672 

Pa—Commonwealth v Johnson & 
Johnson, 30 PaDist 211, 49 Pa Co 
604, 23 Dauph Co 270' 

S D —Charles E Walters Co v 
Hahn. 178 NW 448, 43 S D 163 

Tenn—^Richmond Screw Anchor Co 
V. B W Mmter Co.. 300 S W. 674, 
166 Tenn 19 

Wash —^Bankers’ Holding Corpora¬ 
tion V Maybury, 297 P. 740, 161 
Wash 681, 75 ALR 1237. 

146. C.J p 1273 note 6. 
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Coutluuity of action requisite 
Doing business in the state implies 
continuity of corporate activity evi¬ 
denced by circumstances attesting an 
intent to conduct a continuous busi¬ 
ness and not one of temporary char¬ 
acter —^International Fuel & Iron 
Corporation v Donner Steel Co, 161 
NE 214, 242 NT 224, reversing 210 
NTS 865, 214 AppDiv 810—Le¬ 

banon Mill Co v Kuhn, 261 NTS 
172, 146 Misc 918—^Ideal Werke A. G 
Pur Drahtlose Telephonie v Roos, 
260 NTS 481, 140 Misc 298—Alli¬ 
son Hill Trust Co v Sarandrea, 236 
NTS 265, 134 Misc 666, affirmed 
Alliston Hill Trust Co v Sarandrea, 
268 NTS 299, 236 AppDiv 189— 
Eatonton Cotton Mills v Goodyear 
Tire & Rubber Co, 208 NTS 218, 
124 Misc. 211, affirmed 208 NTS 867 
—Pittsburgh & Shawmut Coal Co v. 
State, 192 NTS 310, 118 Misc 50— 
14a C J p 1273 note 5 [b] 

77- Ky—E C Artman Lumber Co 
V. Bogard, 230 SW 953, 965, 191 
Ky 392, citing Corpus Jorls. 

14a CJ. p 1274 note 10 [aj, p 1276 
note 11 Ca] 

Single contract 

A single contract falls within the 
ban of a statute prohibiting a non¬ 
complying corporation from trans¬ 
acting business in the state and 
making void every contract of a cer¬ 
tain nature made within the state by 
such a corporation—Florida Realty 
Finance & Security Co v Chris, 
Schroeder & Sons Co, 272 NW 38, 
224 Wis 186—Southwestern Slate 
Co V Stephens, 120 N.W. 408, 139 
Wis 616 

78. Ala—^Boddy v. Continental Inv. 

Co. 88 So 294, 18 Ala.App. 65 
Ky—B C Artman Lumber Co v 
Bogard, 230 SW 953, 191 Ky 392. 
14a C J p 1274 note 10. 

Single loau 

Under this view the making with¬ 
in a state of a single loan secured 
by a mortgage executed therein on 
property situated within the state, 
by a corporation whicli has not com¬ 
plied with the requirements imposed 
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or one which applies prohibitions to foreign corpo¬ 
rations “desiring to transact business” within the 
state/® single or isolated transactions, without 
qualification, have been held to be prohibited 

Where the single or isolated transaction forms 
a part of the regular business of the corporation, 
and the action of the corporation in engaging there¬ 
in indicates a purpose to continue to engage within 
the state in the transaction of a part or all of its 
ordinary business,®® or where the transaction is of 
a nature which necessitates a continuity of activ¬ 
ity by the corporation within the state for a con¬ 
siderable period of time,®l the foreign corpora¬ 
tion IS doing, transacting, carrying on, or engaging 
in business therein within the meaning of the stat¬ 
utes. So, also, a foreign corporation is doing busi¬ 
ness within the meaning of the statutes where the 
single act engaged in wiftiin the state is the very 


act which the corporation was organi2ed to per- 
form.®2 The intention to continue business in the 
state may be inferred from a single transaction 
when the circumstances justify it/® but the fact 
that the corporation has engaged in a prior similar 
transaction does not of itself bring the corporation 
within the statute.®^ 

Transactions held not banned by statute^ It has 
been held that a foreign corporation is not doing, 
transacting, carrying on, or engaging in business 
in a state, within the meaning of the statutes under 
consideration, by making therein single or isolated 
sales or contracts for the sale of goods,®® or by mak¬ 
ing therein a single purchase of goods or supplies 
by a single isolated acquisition or disposal of real 
property,®"^ by taking®® or executing®® a single 
mortgage; by executing a trust deed;®® by tak¬ 
ing®! or executing®® a single note; by making a 


has been held to he within the pro¬ 
hibition against doing any business 
in the state 

U S —Chattanooga Nat Bldg, etc, 
Assoc V Denson, Ala, 23 S Ct 
630, 189 US 408, 47 L Ed 870 
Ala.—Coburn v Coke, 69 So 574, r93 
Ala 364—State v Bristol Sav. 
Bank, 18 So 533, 108 Ala 3, 64 
Am SR 141 
14a C J. P 1276 note 12 
Contract to fundidi materials and 
construct fixtures 
A single contract to furnish ma¬ 
terials for and to construct fixtures 
In a building situated within the 
state IS within the prohibition of the 
statute—George M Muller Mfg Co 
V Dothan First Nat Bank, 67 So 
762, 176 Ala. 229 

79. Tex—Smythe Co. v Ft Worth 
Glass, etc., Ce, 142 S W 1167, 106 
Tex 8—^Buhler v. Burrowes Co, 
CivApp. 171 S.W 791 

14a C J p 1276 note 11 
However, It has been indicated m 
later cases in Texas that a single 
or isolated transaction is not pro¬ 
hibited by the statute —^Kimball- 
Krough Pump Co v Judd, Tex Civ 
App., 88 SW2d 679—^Phelps v Jesse 
Frencji & Sons Piano Co, Tex Civ 
App., 66 SW.2d 374. 375, quoting 
Ooxpua Juris as to the rule prevail¬ 
ing in the majority of states 
Erection of nuuLufactnrlng plant 
The performance by a foreigm cor¬ 
poration of a single Contract to erect 
a manufacturing plant within a state 
was held to constitute it a foreign 
corporation **desinng to transact 
business** within state—Smythe 

Co V Ft. Worth Glass, etc., Co, 142 
SW 1157, 106 Tex. 8 

80. US,—Mandel Bros. v. Henry A 
O’Neil, Inc,, C.CASD, 69 F.2d 
462. 

Pla.—Crookm v. Boston Store of Ft 
20O.J.S.-4 


Myers, 188 So. 863, 865. quoting 
Corpus Juris. 

Idaho—^Hoffstater v. Jewell, 196 P 
194, 33 Idaho 439 

ND—Dahl Implement & Lumber Co 
V Campbell, 178 NW. 197, 46 N 
D 239 

S D —^Tripp State Bank of Tripp v. 
Jerke. 188 NW. 314, 45 S D 448, 
rehearing denied 189 NW. 614, 46 
SD 680 

14a C J p 1274 note 6. 

81. Pa—Hoffman Const Co v Ehr- 
win, 200 A 579, 331 Pa. 384. 

14a CJ p 1274 note 6 Cc] 

Constmotion of a canal taking sev¬ 
eral months is not a single transac¬ 
tion within the rule.—Interstate 
Const Co V. Lakeview Canal Co, 
224 P 850, 81 Wyo 191. 

Construction, of single bu il di n g 
It has been held, however, that, al¬ 
though the time required to execute 
a contract may, in proper cases, be 
treated as evidence of an intention to 
carry on a business which would 
brmg a foreign corporation within 
the application of the statutes, when 
the contract calls for materials and 
I work in a single building, the length 
of time required to complete the 
building • should not be regarded as 
the test of the application or non- 
application of the statutes—^Rich¬ 
mond Screw Anchor Co. v B. W 
Minter Co, 800 SW 674, 166 Tenn. 
19 

Ijaudscai^xigy grading, and construc¬ 
tion contract 

The performance of a contract to 
do landscaping and grading and to 
construct a road on a private estate 
constitutes doing business within 
the state—Hoffman Const Co v. Er¬ 
win, 200 A 679, 831 Pa. 384. 

82 . Or—^Weiser Land Co v, Bohrer, 
162 P. 869, 78 Or 202 
14a C J. D 1274 note 7. 
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83k Tenn—Richmond Screw Anchor 
Co v E W. Mmter Co. 300 SW, 
674, 156 Tenn 19 

84. Tenn—Richmond Screw Anchor 
Co V B W Mmter Co, supra 
86- US—Beach v Kerr Turbine 
Co, DC Ohio, 243 F 706 
N T.—Spigel-May-Stern Co v. Mit¬ 
chell, 211 NYS 495, 126 Misc. 604. 
Ohio—^Dickey v, Dayton Globe Iron 
Works Co, 19 Ohio NP.,NS, 492 
Pa.—Commonwealth v Johnson & 
Johnson, 30 PaDist. 211, 49 Pa Co, 
604, 23 DauphCo. 270 
14a C J p 1275 note 15. 

88. Colo.—Craig v. Leschen, 87 P, 
1143, 38 Colo 116. 

Pa—Stoner v. Phillipl, 41 Pa Super, 
118. 

87. Cal —Davies v. Mt Gaines Min. 
& Mill. Co, 286 P 740, 104 Cal. 
App. 730 

Ind —^North Dakota Realty & In¬ 
vestment Co. V, Abel, 156 N.E 46. 
85 Ind.App 563 

Mo —^Parker v. Wear, 230 S W 75 

88. US.—Ockenfels v Boyd, CCA, 

Ark, 297 F. 614—^Ammons v. 

Brunswick - Balke - Collender Co., 
Ind. 141 F. 670. 72 C C.A. 614 

Ark—^Moran v. Union Sav. Bank & 
Trust Co., 97 S.W 2d 638, 193 Ark. 
16 

Oki —Mortgage Bond Co. v. Stephens, 
72 P 2d 831, 181 Okl 182. 

14a CJ. P 1275 note 17, p 1276 note 

21 . 

89 . Kan —City Ice Co. of Kansas 
City V. Quivira Development Co , 
30 P.2d 140, 139 Kan. 33 

90 . Or.—^Major Creek Lumber Co. v. 
Johnson, 196 P. 177, 99 Or. 172. 

91. U.S.—Ockenfels v. Boyd, C.CA. 
Ark, 297 F. 614. 

92. Okl —^Barnett v. .Staa Explo¬ 
sives Co, 220 P, 874. 
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single purchase in the state of negotiable promis¬ 
sory notes or bonds secured by a mortgage or deed 
of trust on land situated therein by accepting an 
assignment of an obligation against a citizen of the 
state by making a single loan,®^ by installing 
certain apparatus or materials in the state,®® or 
by entering into a single contract within the state,® 
such as an agreement to act elsewhere as the sole 
selling agent of a second party,®® or to furnish cer¬ 
tain advertising service elsewhere,®® or a contract 
for the storage of property,^ or a contract licens¬ 
ing a resident to manufacture a certain patented 
article,® or employing a second party to exploit and 
develop certain mining land ® 

§ 1831. Incidental Transactions 

Transactions which are merely incidental to the 
business m which the corporation is ordinarily engaged 
are not within the meaning of the restrictive statutes 

The courts are in agreement that the transaction 
in a state by a foreign corporation of acts of busi¬ 
ness, whether commercial or otherwise, which are 
merely incidental to the business in which such cor¬ 


poration IS ordinarily engaged, does not constitute 
the doing or carrying on of business within the 
meaning of statutes imposing conditions, restric¬ 
tions, regulations, etc, on the right of foreign cor¬ 
porations to do business.'* 

I 1832. - Acts Preliminary to Doing Busi¬ 

ness 

Acts preliminary to the transaction of the business 
for which the corporation is organized are not within the 
meaning of the restrictive statutes. 

A foreign corporation is not doing, transacting, 
carrying on, or engaging in business in a state, with¬ 
in the meaning of the statutes under consideration, 
by the doing of acts therein which are merely pre¬ 
liminary to the transaction of the business for which 
the corporation is organized.® Thus it has been 
held that a foreign corporation does not come with¬ 
in the meaning of such Statutes by offering bids in 
the state on work to be performed therein,® by 
entering into a contract to perform such work,*^ 
by giving a bond to secure its performance of such 
contract,® by negotiating for a lease;® or by leas- 


ga Colo—^Miller v Williams, 59 P. 
740, 27 Colo 34 

Or.—Commercial Bank v Sherman, 
43 P. 668. 28 Or 573, 62 Am S.R. 
811 

Wash.—Keene Guaranty Sav Bank 

V Lawrence, 73 P 680, 32 Wash- 
672 

94u Utah —Angrlo-Califomia Trust 
Co V. Hall, 211 P 991, 61 Utah 223 
—General Motors Acceptance Cor¬ 
poration V Lund, 208 P 602, 60 
Utah 247 

95. Colo.—Roseberry v. Valley Bldgr, 
etc.. Assoc, 83 P 637, 35 Colo 132. 

NM—Goode v Colorado Inv Loan 
Co, 117 P 866, 16 N.M 461. 

14a C J p 1276 note 20 

9Gu Mont—General Fire Extinguish¬ 
er Co V Northwestern Auto Sup¬ 
ply Co, 211 P 308, 66 Mont 371 

Tenn—^Richmond Screw Anchor Co 

V E W Minter Co, 300 S W. 574, 
166 Tenn 19 

97. Anz—^Nicolai v Sugarman Iron 
& Metal Co, 202 P 1075, 23 Anz 
230 

Mo—Shields v Chapman, App., 240 

S.W 606 

Tenn—^Richmond Screw Anchor Co 
V. E W. Minter Co, 300 S W 674, 
166 Tenn 19 

98. N T.—Commercial Wood, etc , 
Co V Northampton Portland Ce¬ 
ment Co, 84 N Y S 38, 41 Misc 
242 

99. Ill.—Journal Co v F A L Mo¬ 
tor Co, 181 Ill App 630. 

1. N D —^Kart-Parr Co v Robb- 
Lawrence Co, 106 NW. 406, 16 N 
D. 66 

8 . IlL — Watson Fireproqf Wmdow 


Co V Perkinson, 194 IlLApp 318— 
Watson Fireproof Window Co v 
Miller, 194 Ill App 316—Watson 
Fireproof Wmdow Co. v. Rysdon, 
189 Ill App 134 

3. US —^Empire Milling, etc, Co v 
Tombstone Milling, etc., Co, CC 
Conn, 100 P 910 

4>. US —Colbert V Toll, CCA Tenn., 
31 P2d 837 

Ala—^Fnedlander Bros v. Deal, 118 
So. 508, 218 Ala 246. 

Ark—^McHaney v Lafayette South 
Side Bank & Trust Co, 60 S W 2d 
991, 992, 185 Ark 1022, citing Cor¬ 
pus Juris —^Equitable Credit Co v 
Rogers, 299 SW 747, 748. 176 Ark 
206, quoting Corpus Juris. 

lewa—Joseph T Ryerson & Son v 
Schraag, 229 N.W 733, 784, 211 Io¬ 
wa 558, citing Corpus Juris. 

N.T —^Ruby S S Corporation v. 
American Merchant Marine Ins 
Co., 281 NTS 503, 224 App Div 
531, affirmed 166 N.E 329, 250 N 
Y 673, and followed in Ruby S S 
Corporation v Globe & Rutgers 
Fire Ins. Co, 231 NY.S 613, 224 
App.Div 531 

Tenn—Richmond Screw Anchor Co 
V. B W Minter Co, 300 S W 674, 
156 Tenn 19. 

Wis—Ford, Bacon & Davis v. Ter¬ 
minal Warehouse Co, 240 N.W 
796, 207 Wis 467, 81 A L R 1127. 

14a C J p 1276 note 27 

5. US —Irwin Glass Co v Buchan¬ 
an, CCA Pa, 289 F. 848 

Ala—^Friedlander Bros v Deal, 118 
So 608, 610, 218 Ala 246, quotmg 

Corpus Juris. 

Ill —^Automotive Material Co v 
American Standard Metal Products 
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porporation, 158 NB 698, 703, 327 
Ill 867, citing Corpus Juris, and 
reversing 232 Ill App 532 
ND — ^Will V City of Bismarck, 163 
NW 650, 36 ND 570 
Tex —Ratcliffe v Seaboard Nat Bank 
of New York, Civ App, 46 SW2d 
750, 752, citing Corpus Juris. 

14a C J. p 1279 note 67 
Opening of account with brokerage 
firm 

The opening of an account by a 
foreign corporation with a brokerage 
firm prior to effective organization of 
corporation, into which account no 
money was paid until after execu¬ 
tion of subscription agreement for 
stock, and the sale of its own stock 
by corporation, did not constitute 
“doing business in this state “—In 
re Scheftel's Estate, 9 N E 2d 809, 
276 NY 136, reversing 294 NTS 
387, 250 App Div 396, affirming 281 
N.T S 967, 166 Misc 443 

6. Ill—^Ebinger v Breese, 240 Ill 
App 80 

Ky—^Louisville & N R Co v South¬ 
ern Roads Co., 290 SW 320. 217 
Ky 676 

14a C J p 1279 note 58 

7. Ill—^Automotive Material Co v 
American Standard Metal Products 
Corporation, 168 NE 698, 327 Ill* 
367, reversing 232 Ill App 632 

Mo —^Frazier v City of Rockport, 202 
SW. 266, 199 Mo App 80. 

14a C J p 1279 note 69. 

a. Kan —State v American Book 
Co, 76 P 411, 69 Kan 1, 1 LRA, 
N S , 1041, 2 Ann Cas 56 

9. Ariz—Woodward v. Pox Coast 
Theaters, 284 P 350, 36 Anz. 251. 
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ing property for the future conduct of business.^® 
However, the soliciting and making of many sub¬ 
scription contracts within the state with the inten¬ 
tion of thereafter constructing a factory therein 
has been held to be doing business.^^ 

§ 1833, - - Acts Relating to Internal Man¬ 

agement 

The statutes under consideration are not applicable 
to the transaction by a foreign corporation of acts ex¬ 
clusively concerned with the managennent of its internal 
affairs. 

The statutes under consideration have been held 
not to be applicable to the transaction in a state by 
a foreign corporation of acts exclusively concerned 
with the management of its internal affairs.i^ Thus 
it has been held that a foreign corporation is not 
doing, transacting, carrying on, or engaging in 
business in a state within the meaning of the statute 
under consideration by holding corporate meet¬ 
ings therein ,13 depositing and disbursing money 
from banks in the state by issuing stock certifi¬ 
cates ,15 by the authorization of an issue of 
bonds ,15 or by making calls on its stock l^ 

§ 1834. - Appointment of Agents 

The mere appointment of an agent for the transaction 


§ 1833 

of future business within the state is not within the 
meaning of the statutes under consideration. 

A foreign corporation is not doing, carrying on, 
transacting, or engaging in business in a state, with¬ 
in the meaning of the statutes under consideration, 
by merely appointing an agent for the transaction 
of future business therein.is Likewise, the taking 
of a bond from such an agent does not come with¬ 
in the meaning of such statutes.^^ 

§ 1835. - Collection of Debts, Etc- 

The collection or compromise of a debt, or th*e taking 
of evidence of the debt or security therefor, does not con¬ 
stitute doing business within the state. 

The collection in a state by a foreign corporation 
of debts due it for goods sold or otherwise con¬ 
tracted does not constitute doing, transacting, car¬ 
rying on, or engaging in business within the mean¬ 
ing of the statutes under consideration nor does 
the acceptance in a state of evidences of such 
debts,^^ or the taking of security therefor^^ come 
within the meaning of such statutes. The same is 
true of the action of a corporation in a state in ad¬ 
justing or compromising such debts,or of the 
substitution of one debtor for another within the 
state.2* Continuance of a debtor’s business tempo- 
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10. XJ S —^Dold Packing Co v Boer- 
mann, CCA Neb , 29S P 315 

Ala—^BYiedlander Bros, v Deal, 118 
So 508, 218 Ala 245. 

11. Miss —Peterman Construction 
& Supply Co. V Blumenfeld, 126 
So 548, 156 Miss 56. 

la. Ill —United Newspapers Maga¬ 
zine Corporation v United Adver¬ 
tising Cos , App , 17 N E 2d 345 

Mont—Cottonwood Coal Co v Ju- 
nod, 236 P 1080, 73 Mont 392 

NY—People ex rel Manila Electric 
K H & Lighting Corporation v 
Knapp, 128 N.B 892, 229 NY 502, 
reversing 180 N.Y S. 776, 191 App 
Div 132 

Or—^Major Creek Lumber Co v 
Johnson, 196 P 177, 99 Or 172 

14a C J. p 1279 note 61 

13. Or—^Maior Creek Lumber Co v 
Johnson, supra 

14a C J p 1279 note 62 

14. Mont—Cottonwood Coal Co. v. 
Junod, 236 P 1080, 73 Mont 392 

16. Ill —^Bradbury v Waukegan, 
etc, Minn, etc., Ce , 113 Ill App 
600 

10. Pa—Stephenson v. Dodson, 15 
Pa.Dist 771. 

17. Ill—^Miandel v Swan Land, etc, 
Co, 40 NB. 462, 164 Ill. 177, 45 
AmSR 124, 27 LRA 318. 

1& U.S.—^Edward Sales Co v Har¬ 
ris Structural Steel Co., D.C Me, 17 
F2d 155. 


Ill —^Automotive Material Co v 
American Standard Metal Products 
Corporation, 168 NB 698, 327 Ill 
367, reversing 232 Ill App 632 

N T —Ideal Werke A. O Pur Draht- 
lose Telephonie v Roos, 250 N.Y 
S 481, 140 Misc 298 

Or—^Loveland v Warner, 204 P 622, 
628, 108 Or 638, citing Corpus Ju¬ 
ris—Major Creek Lumber Co v 
Johnson, 195 P 177, 99 Or 172 

14a CJ p 1279 note 66 

19. Ill—^Automotive Material Co v. 
American Standard Metal Products 
Corporation, 168 NE 698, 703, 327 
Ill. 367, citing Corpus Juris, and 
reversing 232 Ill App 532 

Ind—^Wilson v. Ohio Farmers’ Ins. 
Co, 73 NB 892. 184 Ind 462 

20 . Ark—^Equitable Credit Co v 
Rogers, 299 SW 747, 175 Ark 206 

Fla—Crockin v Boston Store of Ft 
Myers, lf88 So 853, 855, quoting the 
entire section from Corpus Juris. 

Idaho—Continental Assur Co v Ih- 
ler. 26 P 2d 792, 793, 63 Idaho 612, 
citing Corpus JuriB. 

Miss.—^North American Mortg. Co. v. 
Hudson. 168 So 79, 176 Miss 266. 

Tex.—Crisp v Christian Moerlein 
Brewing Co., Civ.App. 212 SW. 
531 

Utah—^Miller Brewing Co. v. Capitol 
Distributing Co, 72 P.2d 1066, re¬ 
hearing denied 77 P.2d 359, 94 Utah 
61. 

14a C J p 1279 note 51. 
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21. Ky—^Hughes v. R O Campbell 
Coal Co., 268 S W 671, 673, 201 K>. 
839, citing Corpus Juris. 

N J.—Tennessee Products Co v Rari¬ 
tan Coal & Charcoal Co, 198 A 
839, 120 NJLaw 138 

Tex—North v Meigmthaler Lino¬ 
type Co, Civ App. 77 S.W2d 580 

W Va.—G-eneral Motors Acceptance 
Corporation v Shadyside Coal Co, 
136 SB 272, 274, 102 WVa 402, 
citing Corpus JUrls. 

14a C J p 1279 note 52. 

22. Idaho —Continental Assur. Co v. 
Ihler, 26 P 2d 792, 53 Idaho 612. 

Ky—Hughes v. R. O Campbell Coal 
Co, 258 S W 671, SOI Ky. 839. 

Mo —Heinrich Chemical Co. v. Welch, 
App., 300 SW 1001 

SD—^Western Electric Co v Dor¬ 
man, 197 NW 227, 47 SD 195. 

14a C.J. p 1279 note 53- 

23. Ark—Rose City Bottling Works 
V. Godchaux Sugars, 236 SW 825, 
161 Ark. 269 

Idaho.—Continental Assur Co. v. Ih¬ 
ler. 26 P 2d 792, 53 Idaho 612 

Mo —Heinrich Chemical Co v. Welch, 
App, 300 SW. 1001, 1004, citing 
Corpus Juris. 

Pa —Meaker Galvanizing Co. v. 

Charles E MeInnes & Co., 116 A. 
400, 272 Pa 661 

14a C J. p 1279 note 54. 

24. Mo. —^Heinrich Chemical Qo. v. 
Welch, App, 300 S.W 1001. 

Wis.—J. R. Watkins Co. v. Beyer, 
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rarily until a purchaser can be found in order to 
collect a debt is not doing business within the 
state,2B but it has been held otherwise where a cor¬ 
poration has taken charge of and conducted the 
business of another as agent for the benefit of all 
the creditors 26 

§ 1836. - Engaging in Litigation 

Engaging m litigation does not constitute doing busi¬ 
ness within the state. 

It is well settled that engaging in litigation does 
not constitute doing business within the meaning of 
constitutional and statutory provisions against do¬ 
ing business in the state without compliance with 
the prescribed conditions, requirements, etc.27 Thus 
it has been held that the following actions are not 
within the prohibitions of the statutes under con¬ 


sideration: An action for the collection of a 
debt ,26 an action to recover the price of goods 
sold ,29 an action to recover on a note ,26 an ac¬ 
tion to enforce a contract pertaining to business or 
transactions in other states ,21 a suit to foreclose 
a mortgage ,22 a bill in equity to have a mortgage 
declared a lien on land ,23 an action by a foreign 
corporation which has taken a mortgage on land 
and subsequently bought the land under the mort¬ 
gage to enjoin the mortgagor from selling the land 
under a claim adverse to the mortgagee ,24 an ac¬ 
tion to enforce a mechanic’s hen,26 an action to 
quiet title against a tax deed ,26 an action of tres¬ 
pass to try title, the object of the suit being mere¬ 
ly to reduce the possession properly owned by it 
and situated within the state ,27 the filing of an 
intervening petition in an action in attachment ,28 


238 NW 442, 203 Wis 397, 71 A L. 
R 1268, reversing 230 ISTW 615, 
203 Wis 397. 

25. Ark —Sillin v, Hessig-Bllls 

Drug Co. 26 SW2<i 122, 181 Ark 
386. 

20. Idaho ^—^Adjustment Bureau of 
Portland Ass*n of Credit Men v 
Conley. 255 P. 414, 44 Idaho 148 

27. II S —Compagnie du Port de Rio 
de Janeiro v Mead Morrison Mfg 
Co, DC Me. 19 P 2d 163—Edward 
Sales Co v Harris Structural Steel 
Co, D.CMe, 17 P2d 156. 

Ala—^Franklin Life Ins Co v. Ward, 
187 So. 462, 237 Ala 474 

Ark—^Moran v Union Sav Bank & 
Trust Co, 97 SW2d 638, 193 Xrls. 
16—^Linton v. Erie Ozark Mining 
Co. 227 SW 411, 147 Ark 331 

Cal —Indian Refining Co v. Royal 
Oil Co, 283 P. 866, 102 CalApp 
710 

Idaho—Continental Assur Co v Ih- 
ler, 26 P 2d 792, 53 Idaho 612 

Ill.—^United Newspapers Magazine 
Corporation v United Advertising 
Cos, App, 17 NB2d 345—^Indus¬ 
trial Acceptance Corporation v 
Haering, 253 Ill App 97. 

Mich—^Manufacturers’ Finance Cor¬ 
poration V. Andary’s Estate, 256 N. 
■w 601, 26S Mich 1 

N C —Commercial Inv Trust v. 

Gaines, 136 S.E 609, 610, 193 N C. 
233, citing Corpns Jons. 

Ohio—^Union Savings Bank & Trust 
Co V Baltimore & O S R Co, 7 
Ohio NP.NS, 497 

Okl—Central Life Assur Soc. v Ti¬ 
ger, 57 P 2d 1182, 177 Okl 108. 

Or—^Loveland v Warner, 204 P. 622. 
628. 108 Or 638, citing Corpus Ju¬ 
ris. 

Tex—^Nelson v, Detroit & Security 
Trust Co, Com App, 56 SW.2d 860, 
862, citing Corpus Juris —^Hilker v 
Agricultural Bond & Credit Corpo- 
mtion. Civ App, 96 SW2d 644, er- 
dismissed—Cruncleton v. Chi¬ 


cago Portrait Co, Civ App. 16 S 
W2d 851 

Utah—Home Brewing Co of Chica¬ 
go Heights V American Chemical 
& Ozokerite Co, 198 P 170, 68 
Utah 219 

Wis—^American Nat Bank & Trust 
Co of Chicago V Edith Rockefel¬ 
ler McCormick Trust, 270 NW 346, 
223 Wis. 690 
14a C J p 1277 note 28 
Action by nunonty stockholders 
Bringing action in state by minor¬ 
ity stockholders on behalf of foreign 
corporation does not constitute “do¬ 
ing business” in state —Schneider v 
Greater M & S Circuit, 269 NY.S 
319, 144 Misc 534 

Special appearance 

A statute prohibiting a foreign 
corporation, which has not taken out 
permit to do business, from exercis¬ 
ing any right or privileges conferred 
on corporations until it has done so, 
does not prohibit defendant foreign 
corporation from raising question by 
its special appearance as to jurisdic¬ 
tion of court—State v. Bitter Root 
Valley Irr. Co., 169 NW. 776, 185 
Iowa 60. 

Ark—Rose City Bottling Works 
V Godchaux Sugars, 236 S W 826, 
151 Ark 269 

Idaho—Continental Assur Co v. Ih- 
ler, 26 P 2d 792, 63 Idaho 612 
Utah—General Motois Acceptance 
Corporation v Lund, 208 P 602, 60 
. Utah 247 

Wash—W T Rawleigh Co v Har¬ 
per, 22 P2d 666, 173 Wash. 238 
14a C J p 1278 note 29. 

CoUectiou of bonds 
Foreign corporation named as trus¬ 
tee in bonds without beneficial inter¬ 
est therein was not “doing business” 
in state by merely bringing suit for 
collection thereof—Chicago Title & 
Trust Co V Hagler Special School 
Dist., 12 SW2d 881, 178 Ark 443. 

52 


29. Or—^Allegator Oil Clothing Co 

V Baseel, 244 P 661, 117 Or 627. 
14a C J p 1278 note 30 

30. N T —Creteau v Poole, etc, 
Glass Co, 57 NYS 1103, 40 App 
Div. 215 

Okl—Cooper V Ft Smith, etc, R 
Co, 99 P 786. 23 Okl 139. 

14a C J. p 1278 note 31 

31. Or—Major Creek Lumber Co 

V Johnson, 195 P 177, 99 Or 112. 
Tex—Nelson v. Detroit & Secuiity 

Trust Co. Com App , 66 S W 2d 860, 
affirming, Civ App , 38 S W 2d 360 

32. US —Lane v Equitable Trust 
Co of New York, CCAMo, 262 P 
918, certiorari denied 40 S Ct 344, 
262 U S 678, 64 L Ed 725 

Ark —Sillin v Hessig-Ellis Drug Co , 
26 SW2d 122, 181 Ark 386 
Idaho—^Largilhere Co v McConkie, 
210 P 207, 36 Idaho 229 
Ill—^Kytenn Oil & Gas Co v Parks, 
227 Ill App 96 

SD—^Wyman, Partridge Holding Co 

V Lowe, 272 NW 181, 66 S D 139 
Wash —^Mackall-Paine Veneer Co v. 

Vancouver Plywood Co., 32 P 2d 
630, 177 Wash 608 
14a C J p 1278 note 37. 

33. Ala —Christian v. American 

Freehold Land, etc, Co, 7 So 427, 
89 Ala 198 

Wis —Chicago Title, etc., Co v. 
Bashford, 97 NW. 940, 120 Wis 
281 

34. Tex—Texas Land, etc, Co v. 
Worsham, 13 S W 384, 76 Tex 656 

35. Ala—Cook V Rome Brick Co., 
12 So 918,^ 98 Ala 409 

36. Ark.—^Hooker v Southwestern 
Impr Co, 150 SW. 398, 106 Ark. 
99 

37. Tex —^Eskridge v Louisville 
Trust Co, 69 SW 987, 29 Tex Civ. 
App. 671 

38. Colo —Gates Iron Works v 
Cohen, 48 P. 667, 7 Colo App. 841. 
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an action to subject a wife’s separate property to 
the payment of notes executed jointly by husband 
and wife, the husband being’ insolvent ,3» an action 
brought to enforce collections of state warrants 
purchased outside of the state an action to re¬ 
cover damages for the loss of goods by fire an 
action by a fire insurance company to be subrogated 
to insured’s right of action against the person caus- 
ing the loss an action to set aside fraudulent 
transfers and conveyances an action by a foreign 
corporation to secure its rights in the stock of a do¬ 
mestic company held as collateral security and 
transferred in fraud of the rights of claimant ,^4 
an action to enforce a call made on the stock of a 
corporation in the state of its organization ,46 an 
action by a trustee for the creditors of a foreign 
corporation to collect assessments imposed on mem¬ 
bers by the judgment of a court of a foreign 
state ,46 an action of replevin ,47 or the execution 
and filing of an appeal bond on appeal from a judg¬ 
ment obtained by a foreign corporation^® It has 
also been held that the appointment of an attorney 
does not come within the meaning of such stat¬ 
utes. 4 9 It has been held that, even if the prosecu¬ 
tion of an action constituted carrying on the busi¬ 
ness within the state, the bringing of a single suit 
would not be within the statute 6® 

§ 1837. — Soliciting and Accepting Stock 
Subscriptions 

Although the rule is otherwise In some Jurisdictions, 


It IS generally held that the solicitation and acceptance 
by a corporation of subscriptions to its capital stock is 
not within the meaning of the statutes under considera¬ 
tion. 

Although the rule is otherwise in some junsdic- 
tions,5i It IS generally held that the solicitation and 
acceptance by a foreign corporation of subscriptions 
to Its capital stock is not the doing or transacting of 
business within the meaning of statutes imposing 
requirements, conditions, restrictions, etc., on for¬ 
eign corporations doing or transacting business 
within the state.®^ However, where a corporation 
is engaged as a dealer in selling securities, it is do¬ 
ing business, even though it sells only its own 
stock.®® 

§ 1838. - Other Illustrations 

Where such transactions are merely incidental and do 
not constitute a part of the ordinary business of the 
corporation, the statutes under consideration do not apply 
to acquisition, holding, or disposal of real or personal 
property, sales or contracts for sale of goods, loans, mort¬ 
gages, maintenance of an office, payment of debts, as¬ 
signment for benefit of creditors, etc 

Under the rule that the statutes under considera¬ 
tion have no application to acts done within a state 
which are merely incidental to the prosecution of 
its ordinary business, it has been held that, where 
such transactions do not constitute a part of its or¬ 
dinary business, a foreign corporation is not doing, 
transacting, carrying on, or engaging in business 
within a state by the acquisition, holding, or dis¬ 
posal of real or personal property there situated ;®4 


89. us —OraJige Nat Bank v Trav- 
er, C.COr, 7 F 146, 7 Sawy 210 

401 Colo—^Kephart v People, 62 P 
946, 28 Colo 73 

41 . Ark—St Louis, etc, R Co v 
Philadelphia Fire Assoc, 30 SW 
350, 60 Ark 325, 28 LRA 83 

48. Ark—St Louis, etc, R Co v 
Philadelphia Fire Assoc, 18 S W 
43, 55 Ark 163 

43 . NT —Joseph Schlitz Brewing 
Co V Ester, 33 NTS 143, 86 Hun 
22, affirmed 53 NB 1126, 157 NT 
714 

44. Utah—Barse Live Stock Co v 
Range Valley Cattle Co, 60 P 630, 
16 Utah 69, 

45. Ill,—^Mandel v Swan Land, etc, 
Co, 40 N E 462, 164 Ill 177, 46 Am 
SR 124, 27 LRA 313 

46. Miss—Swing V Bnster, 40 So 
146 87 Miss 516, 6 Ann Cas 740. 

47 . Ala—^Boulden v Estey Organ 
Co., 8 So 283, 92 Ala 182 

D1—^Havens, etc., Co v. Diamond, 93 
IllApp 667. 

Ind.—Smith v Little, 67 Ind 649 

NT—^American Typefounders Co. v 
Conner, 26 N T S 742, 6 Misc 391 


43. HI—^McCarthy v Alphons Cus- 
todis Chimney Constr. Co., 76 NB 
850, 219 Ill 616 

4^ Tex —Bankers Trust Co v 
Cooper, CivApp., 179 S W. 641 

50 . Ariz—^Martin v Bankers' Trust 
Co , 156 P 87, 18 Ariz 55, Ann Cas 
1918E 1240 

51. Ala—Langston v Phillips 89 
So 623, 206 Ala 174—Jones v Mar¬ 
tin, 74 So 761, 15 AlaApp 676 

SD—^Tripp State Bank of Tripp v 
Jerke, 188 NW. 314, 45 S D 448, 
rehearing demed 189 NW. 614, 46 
SD 580. 

Wis—^American Timber Holding Co 
V. Christensen, 238 NW 897, 206 
Wis 25 

52. Kan —^Home Lumber Co v. Hop¬ 
kins, 190 P 601, 107 Kaxi 163, 10 
ALR 879 

Ky—^Hauger v International Trad¬ 
ing Co, 214 SW 438, 184 Ky 794 

Mo—^Meir v Crossley, 264 SW 882, 
36 ALR 611 

Nj—Stevens-Davis Co. v. Peerless 
Service Laundry, 170 A. 619, 112 
NJLaw 304 

NY—^In re SchefteVs Estate, 280 N 
T.S 636, 155 Mis<^ 632. 
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Tex—Peerless Fire Ins Co v. Bar- 
cus, Civ.App, 227 SW 368 
W.Va—Cumberland Co-op. Bakeries 
V Lawson, 112 SE 668, 91 W.Va. 
245. 

14a C J p 1280 note 66. 

53. Pa—^Mazzoleni v. Transamerica 
Corporation, 169 A 127, 313 Pa. 
317. 

Stock vale not mere Incident 

If the sale of stock was the busi¬ 
ness of the corporation, and not a 
mere incident of a lawful business, 
then it IS doing business within the 
state of such sale—^Booth v Scott, 
206 S.W. 633, 276 Mo. 1, error dis¬ 
missed Scott V. Booth, 40 S Ct 484, 
263 U S 475, 64 L.Ed 1020. 

54h US —^National Regulator Co. v. 
Abco Boiler Corporation, DC, 42 
P2d 712. affirmed. CC.A, 42 F.2d 
713—Colbert v. Toll, C.C A Tenn, 
31 F2d 837 

Ala—^Friedlander Bros v. Deal, 118 
So. 508, 510, 218 Ala. 246, quoting 

Corpns Juris. 

Fla.—Crockxn v. Boston Store of Ft. 
Myers, 188 So. 858, 865, quoting 

Corpus Juris. 

Ind.—North Dakota Realty & Invest- 
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by making th-erein sales or contracts for the sale 
of goods,®® by investigating business conditions in 
the state,®® by furnishing advertising exhibitions 
at the expense of a local dealer,®'^ by taking an as¬ 
signment of a leaseby investing and reinvesting 
moneys,®^ by making loans,®® or by taking mort¬ 
gages on land situated within the state as security 
therefor.®! So, also, it has been held that a for¬ 
eign corporation is not doing, transacting, carrying 
on, or engaging in business in a state, within the 
meaning of the statutes under consideration, by 
maintaining an office therein, where the business 
there transacted does not come within the meaning 
of such statutes,®2 by entering within the state in¬ 
to contracts of insurance on its property situated in 
the state,®® or elsewhere;®^ by paying debts owed 
by it,®® or by adjusting the same,®® by borrowing 
money in the state, and issuing its obligations there¬ 
for,®*^ or by giving notes in a state in pajrment of 
goods purchased therein,®® It has also been held 
that there is no doing of business, within the mean¬ 
ing of such statutes, where foreign corporations 
make in the state an assignment of their property 


for the benefit of their creditors,®® or confess judg¬ 
ment in a state court in favor of a particular cred¬ 
itor,*^® or enter into an undertaking on attach¬ 
ment*^! It has also been held that a foreign cor¬ 
poration does not do business in the state by mere¬ 
ly filing a mechanic’s hen *72 In accord with this 
rule It has been held that a foreign corporation en¬ 
gaged in publishing a magazine is not doing, trans¬ 
acting, carrying on, or engaging in business in a 
state by soliciting therem advertisements*^® or sub¬ 
scriptions.*^^ 

§ 1839. Contracts Made and to Be Performed 
Outside of State 

Contracts made and to be performed outside the state 
are not within the meaning of the statutes under con¬ 
sideration, although they are made with residents of the 
state and relate to property situated within the state. 

A foreign corporation is not doing, transacting, 
carrying on, or engaging in business in a state, 
within the meaning of the statutes under consider¬ 
ation, by entering into contracts with residents 
thereof, where such contracts are made and are to 


ment Co v Abel, 155 NB 46, 86 
IndApp 563 

Miss —LoniT Beach Canning Co v 
Clark, 106 So 646, 141 Miss 177 
NT—Ruby S S Corporation v 
American Merchant Marine Ins 
Co, 231 NTS 503, 224 A,ppDiv 
681, affirmed 166 NE 829, 260 NT 
673, and followed in Ruby S S 
Corporation v Globe & Rutgers 
Fire Ins Co, 231 NTS 613, 224 
App Div 631 

Pa—Seifert v Rusch, 112 A. 121, 269 
Pa 63 

Tenn.—Growers Warehousing Corp 
V. W B Sawyer Tobacco Co, 6 
1tenn.App 619. 

14a C J p 1280 notes 67-69. 

Redemption, from tax sale 

The mere payment of taxes and 
the redemption of property from a 
tax sale by a foreign corporation do 
not constitute “doing business with¬ 
in the state*’ within constitutional 
provision and statutes regulating the 
transaction of business in the state 
by foreign corporations —State ex 
rel Eaton v Hirst, Wyo., 79 P.2d 
489. 

55. IT S —Vulcan Steam Shovel Co 
V. Flanders, D C Mich. 206 F 102 
Ala — International Cotton Seed Oil 
Co. V. Wheelock, 27 So. 617, 124 
Ala 367 

Ky—Commonwealth v "'Chattanooga 
Impl, ete, Co., 104 SW 889, 126 
Ky 636. 81 Ky.L 1019 
Pa.—Commonwealth v Johnson & 
Johnson, 80 Pa Dist 211, 49 Pa^ 
Co. 604. 23 DauphCo 270. 

14a C.J p 1281 note 70. 


se. Wis —Ford, Bacon & Davis v 
Terminal Warehouse Co, 240 NW 
796, 207 Wis 467, 81 A L R 1127 

57. Ky —George H Cox Co v 
Phonograph Co, 270 SW 811, 208 
Ky 398 

58. Ky —Great Western Petroleum 
Corporation v Samson, 284 S W 
727, 192 Ky 814 

69. N T —People ex rel Merrill v 
Gilchrist, 210 NTS 386, 212 App. 
Div 763 

60. Ill—^Automotive Material Co v 
American Standard Metal Products 
Corporation, 168 N E 698, 701, 327 
Ill 367, citing Corpus Juris, and 
reversing 232 Ill App 632 

14a C J p 1281 note 72 

As single or isolated transaction see 
supra § 1830 

61. Ill—^Automotive Material Co v 
American Standard Metal Products 
Corporation, 158 NB 698, 327 Ill 
367, reversing 232 Ill App 632. 

Pa—New Tork, etc, Constr Co v 
Winton, 67 A 966, 208 Pa 467 

68 . Conn —^Alfred M Best Co v 
Goldstein, 1 A 2d 140, 124 Conn 
697 

N T —^International Fuel & Iron Cor¬ 
poration V Donner Steel Co, 161 
NB 214, 242 NT 224, reversing 
210 N.TS 866, 214 App Div 810 

Pa—Commonwealth v Johnson & 
Johnson, 30 Pa Dist 211, 49 Pa Co 
604, 23 DauphCo 270. 

14a C J p 1281 note 74 

63. Colo —^Tabor v Goss, etc , Mfg 
Co, 18 P 537, 11 Colo 419 

64. NT—Kline v German Union F 
Ins. Co, 132 NT.S 181, 147 App 
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Div 790—Cummer Lumber Co v 
Associated Mfrs Mut F Ins 
Corp, 67 App Div 151, affirmed 66 
NB 1106, 173 NT 633 

65- Ala —Franklin Life Ins Co v. 
Ward, 187 So. 462, 466, citing Cor¬ 
pus Jans. 

Mich—Tidey v. Kent Cir Judge, 
146 NW 224, 179 Mich 580 

66. N T —^People v Gilbert, 44 Hun 
622 

67- Colo —Cockburn v, Kinsley, 135 
P 1112, 25 Colo App 89 

N T —^Umon Trust Co. v Sickels, 109 
NTS 262, 125 App Div 105 

ea Ill—Plew V Board, 113 NB 
603, 274 Ill 232 

69. Pa —Zucker v Promeiit, 6 Pa 
Dist 579 

SD—Wright V. Lee, 51 N.W. 706, 2 
SD 696 

14a C J p 1281 note 82 

70. Pa—Bast Side Bank v. Colum¬ 
bus Tanning Co, 16 Pa.Co 367, af¬ 
firming 82 A 639, 170 Pa 1. 

71. N T —^Fairmount Film Corpora¬ 
tion V New Amsterdam Casualty 
Co, 178 NTS 525, 189 App Div. 
246 

72. N T —^Matter of Simonds Fur¬ 
nace Co, 61 N.TS 974, 80 Misc 
209. 

73. Iowa —^International Transp 

Ass’n V Des Moines Morns Plan 
Co, 246 NW 244, 246, 216 Iowa 
268, citing Corpus Jtirls. 

14a C J. P 1281 note 86. 

74. Ala—^beard v. Union, etc.. Pub. 
Co.. 71 Ala. 60. 
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be performed elsewhere This rule is not altered 
by the fact that such contracts relate to property 
situated within the domestic state,and a fortiori, 
this IS true where such contracts do not relate to 
property situated within the state and are made with 
nonresidents thereofThe fact that by agree¬ 
ment the contract is to be governed and construed 
by the laws of the state wherein the right to do 
business is restricted, does not alter the rule.'^^ 

Illustrations Unless provided otherwise by stat¬ 
ute,'^® It is generally held that a foreign corporation 
IS not doing, transacting, carrying on, or engaging 
in business in a state, by making loans outside the 
state to residents thereof, on applications obtained 
by agents of the corporation acting within the state, 
where the application is transmitted to the foreign 
corpgration at a point outside the state for accept¬ 
ance or rejection, and the loan is made payable 


outside the domestic state.*® The same is true 
where such a loan is made on acceptance outside of 
the state of an application received without the in¬ 
tervention, for the purpose of transmission, of any 
agent of the corporation acting within the state,*^ 
and likewise, it has been held that a foreign corpo¬ 
ration is not doing business in a state by accepting 
a mortgage or deed of trust outside of the state, 
covering land situated therein, where such instru¬ 
ment was executed and delivered outside of the 
state.*^ A foreign corporation is not doing, trans¬ 
acting, carrying on, or engaging in business in a 
state within the meaning of such statutes, by mak¬ 
ing, outside of the state, sales or contracts for the 
sale of goods, where the goods are delivered or are 
to be delivered, at a point outside the state;** by 
leasing and delivering apparatus or equipment out¬ 
side the state to a resident of the state ,*4 by pur¬ 
chasing in another state negotiable secunties exe- 


75. TJ S —Palmetto Fire Ins Co. v 
Beha, DCNT„ 13 F 2d 500 
Ala—Franklin Life Ins Co v. Ward, 
187 So 462, 237 Ala 474 

—^Davis & Worrell v General 
Motors Acceptance Corporation, 
241 SW 44, 153 Ark 626 
Conn—Alfred M Best Co v. Gold- 
stem, 1 A 2d 140, 124 Conn. 697 
Ill —^Higffin Mfff Co V Foreman 
Bros Bankingr Co, 222 Ill App 29. 
Ind—Swarthout v McDonald Mort¬ 
gage & Realty Co. 199 NE 467, 
102 Ind App 298 

Miss—^Item Co Shipp, 106 So 
437, 140 Miss 699 
N H —Chickering & Sons & Co v 
Jackson, 121 A 344, 81 NH 60 
NJ—Hildreth Granite Co v Free¬ 
holders of Hudson, 100 A 168, 87 
N J Bq 316—Lehigh Structural 

Steel Co V Atlantic Smelting & 
Refining Works, 111 A 376, 92 N 
' JLaw 131 

N'T—Gumbinsky Bros Co v Smal¬ 
ley. 197 NTS 530, 203 App Div. 
661, affirmed 139 NE 768, 236 N 

V 019 —^Briggs V. General Colonial 
Co , 168 N T S. 74 

Or_^Maoor Creek Lumber Co. v. 

Johnson. 195 P 177, 99 Or 172 
-VSTis—^Union Trust Co of Maryland 

V Rodeman. 264 NW. 608. 220 

Wis. 463—^Ford, Bacon & Davis 

V Terminal Warehouse Co., 240 N 
W 796, 207 WiS 467, 81 ALR 
1127 

14a C J p 1282 note 87. 

78 . Okl"—^Mortgage Bond Co v Ste¬ 
phens, 72 P 2d 831, 841, 181 Okl 
182, quoting Corpus Juris. 

14a C J P 1282 note 88 
77. Minn —^Mason v Thompson Co, 
103 NW. 607, 94 Minn 472 
—Chickering-Chase Co v. White, 
106 NW. 797, 127 Wis. 83. 

J4a CJ- P 1282 note 89. 


7a Ark—British, etc. Mortg Co v.. 
Wmchell, 34 S W 891, 62 Ark. 160 

79. S C —^British-American Mortg 

Co V. Jones. 68 S.B 417, 77 S C 
443. 

80. Ark —Security Trust Co of 
Freeport Ill, v. Martin, 12 S.W.2d 
870. 178 Ark. 518 

Cal—^Kraemer v Coward, 38 P.2d 
468, 2 Cal App 2d 506 

Idaho —Burlington Sav. Bank v. 
Grayson, 264 P. 215, 216, 43 Idaho 
654, citing Corpus JUns—^Portland 

I Cattle Loan Co v Hansen Live¬ 
stock & Feeding Co, 261 P. 1051, 
1063, 43 Idaho 343, citing Corpus 
Juris. 

Miss.—C I. T Corporation v. Stuart, | 
187 So. 204, 206, citing Corpus 

Juris. 

Okl —^Mortgage Bond Co v. Stephens, 
72 P 2d 831, 841, 181 Okl 182, quot¬ 
ing Corpus Juris. 

Wis—^ITnlon Trust Co of Maryland 
V. Rodeman, 264 N.W. 608, 220 
Wis 463. 

14a C J. p 1283 note 92. 

81. Ark —^Equitable Credit Co v. 
Rogers, 299 SW 747, 175 Ark 206 

IlL—^Industrial Acceptance Corpora¬ 
tion V. Haering, 263 111 App. 97 

Ky—Jones v. General Motors Ao- 
ceptance Corporation, 266 S.W. 620, 
206 Ky 227. 

Miss —^North American Mortg. Co v. 
Hudson, 168 So 79, 176 Miss. 266. 

Mont—Caterpillar Tractor Co. v. 
Johnson, 43 P 2d 670, 99 Mont 269. 

Pa_^Finance & Guaranty Co. v West 

Auburn Creamery Co, 69 Pa Super 
261 

Tenn— Erwin Nat Bank v. Riddle, 
79 S.W.2d 1032, 18 Tenn«A.pp. 661 

_^Holston Nat. Bank v American 

Christian Missionary Soc. 11 Tenn 
App 72—^American Trust Co. v. 
Smith, 4 Tenn App. 683. 
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Tex.—^Baldwin Music Shop v. Wat¬ 
son, Civ App, 88 S.W 2d 516-—Dy¬ 
son V Motors Securities Co., Civ 
App., 17 S W 2d 141, error dis¬ 
missed. followed in Mann v. Mo¬ 
tors Securities Co, Civ App, 17 S. 
W 2d 144, and Stringer v Motors 
Securities Co , Civ App, 17 S W.2d 
144. 

14a CJ. p 1283 note 93 
82. Ariz —^Monaghan Sc Murphy 
Bank v. Davis, 234 P. 818, 27 Ana 
532 

Idaho.—^Portland Cattle Loan Co v. 
Hansen Livestock & Feeding Co., 
251 P 1051, 43 Idaho 343 
Miss—Dodds V Pyramid Secunties 
Co. 147 So. 328, 165 Miss 269 
Tenn.—Erwin Nat. Bank v. Riddle, 
79 S.W 2d 1032, 18 Tenn-App 561. 
Vt —Siwooganock Guaranty Sav 
Bank v. Cushman, 196 A. 260. 272, 
citing Ckirpus Juris. 

'V71S—First State Bank of Harvard 
V. Harrington, 212 NW. 665, 192 
Wis. 293—^Millar v Waukegan Na¬ 
tional Bank. 212 N W. 667, 192 Wis 
296 

14a C.J p 1282 note 88 Ca], p 1283 
note 94. 

8a Mo.—^Heinrich Chemical Co v. 
Welch, App, 300 S.W 1001—^Hem- 
rich Chemical Co v Herman, App, 
251 SW. 162 

Pa.—J. B. Colt Co. V. Shirk, 3 Pa. 
Dist. & Co 665, 6 Northumb.Leg J. 
326 

14a C J P 1883 note 95. 

84. OW—^Pauline Oil & Gas Co v. 
Mutual Tank Line Co, 246 P. 851, 
118 Okl 111 

xrse of Xeassd oars withia state 

Where foreign nonresident corpo¬ 
ration leased tank cars outside state 
to company using them within state, 
lessee, and not lessor, was ‘‘doing 
business in state.”—^Pauline Oil & 
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cuted within the state, of obligations secured by- 
mortgage on lands situated within the state by 
entenng, outside of the state, into contracts for the 
purchase of real or personal property situated with¬ 
in the state by entering into a contract outside 
of the state giving a domestic corporation the right 
to publish certain books ,^8 by entering into con¬ 
tracts outside of the state appointing agents to 
transact the corporation’s business in the domestic 
state or by entering into a contract of guaranty, 
outside of the state, with another foreign corpo¬ 
ration guaranteeing the fidelity of an employee of 
the latter, who was a resident of the restricting 
state.80 

§ 1840. Interstate and Foreign Commerce 
Transactions 

a. In general 

b. Sale of goods 

c. Other transactions 

a. In General 

The statutes under consideration are not applicable 
to transactions* In interstate commerce, but they are ap¬ 
plicable to the performance of local acts not essential to 


20 C.J.S. 

the accomplishment of the interstate commerce feature 
of the transactions. 

The general rule that a foreign corporation is do¬ 
ing, transacting, carrying on, or engaging in busi¬ 
ness in a state, within the meaning of the statutes 
under consideration, by transacting therein some 
substantial part of its ordmary business, is not al¬ 
tered by the fact that such transactions constitute 
interstate or foreign commerce ,8^ but, it being be¬ 
yond the power of a state to impose burdensome 
conditions or restrictions on interstate or foreign 
commerce, as stated in the title Commerce § 11, it is 
generally held, in some jurisdictions under statutes 
expressly so providing, that the statutes under con¬ 
sideration have no application to transactions with¬ 
in the protection of the commerce clause of the fed¬ 
eral constitution.82 The fact that there is involved 
in a transaction the doing of acts which are within 
the protection of the interstate commerce clause of 
the federal constitution does not destroy the applic¬ 
ability thereto of the statutes under consideration, 
where the transaction also involves the performance 
in a state by a foreign corporation of acts of purely 
local character which are not essential to the ac¬ 
complishment of that part of the transaction which 
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Gas Co, V. Mutual Tank Line Co, su¬ 
pra. 

SB, Idaho—^Burlington Sav Bank v 
Grayson, 254 P. 216, 216, 43 Idaho 
654, citing Corpus Juris. 

N C—Commercial Inv Trust v 
Games, 136 S.E! 609, 193 NC 233 

SD—Schiller Piano Oo v Hyde, 181 
NW 196, 43 SD 681 

Wis —^Muldowney v McCoy Hotel 
Co, 269 NW 665, 223 Wis. 62 

14a C J. p 1283 note 96 

86 . Colo—^Miller v. Williams, 69 P 
740. 27 Colo 84 

Tex—Security Co. v. Panhandle Nat 
Bank. 67 SW 22, 93 Tex 675 

07 . XJ S —Parsons-Willis Lumber 

Co V. Stuart, Ala., 182 P 779, 106 
CCA 211 . 

Tex.—^I^akeview Land Co v. San An¬ 
tonio Tract. Co, 66 SW 766, 96 
Tex. 262—^Philip A. Ryan Lumber 
Co V Ball. CivApp, 177 S.W 226 

Va—Goldberry v. Carter, 41 SE 
858, 100 Va. 438. 

88 L Ill—Dean v. W. B. Conkey Co, 
180 IllApp 162. 

891 Ill—Journal Printing Co v In¬ 
ter-Ocean Newspaper Co, 167 HI 
App 274. 

Okl —^Verdigns River Land Co v. 
Stanfield. lOS P 337. 25 Okl 26S. 

9a Tex—^McBride v. Fidelity, etc., 
Co., 37 S.W. 1091, 14 TexCiv.App 
280. 

&i. Or.—Camas Stage Co. v. Kozer, 


209 P 96, 99, 104 Or 600, 25 A L 
R 27, citing Corpus Juris. 

14a C J p 1283 note 3 

92. US—Bay City v Frazier, CC 
A Mich , 77 P 2d 570—Edward Sales 
Co, V Harris Structural Steel Co, 
DCMe, 17 F2d 165 

Ark.—Sillin V Hessig Ellis i;>rug Co, 
26 SW2d 122, 181 Ark 386—Stubbs 
V Wright, 2 SW2d 1087, 176 Ark 
469. 

Fla—^Blackshear Mfg Co v. Sorey, 
121 So 103, 97 Fla 437 

Idaho—^New Idea Spreader Co v 
Satterfield, 266 P 664, 46 Idaho 
753. 

HI —^Emcee Corporation v. George, 12 
N.E2d 833, 293 IllApp. 240—Mar¬ 
shall Milling Co V Rosenbluth, 231 
IlJ.App. 326—^Roberts v Cat-Nak 
Mfg Co., 216 IllApp 246 

Ind—^Dark Tobacco Growers* Co-op. 
Ass’n V Robertson, 150 NE 106, 
84 Ind App 51. 

Ky—^Hughes v. R O Campbell Coal 
Co. 201 Ky 839, 258 SW 671, 673, 
citing Corpus Juris. 

La —^Norm Advertising v. Parker, 
App, 172 So 586, 689, citing Cor- 
pus Juris. 

Mich.—Smilansky v Mandel Bros, 
236 NW. 866,'264 Mich. 575-^leve- 
land Cooperage Co v Detroit Mill¬ 
ing Co, 209 NW. 144, 236 Mich 67 

Minn —Campbell Bl-ectrie Co v 
Chnsttan, 170 NW 199, 141 Minn 
293. 

Mo—Gutta Percha Mfg. & Rubber 
Co V. Lehrack, 214 SW. 285, 201 
Mo.App. 560 


N J —Wood & Selick ▼. American 
Grocery Co, 114 A. 766, 96 N J Law 
218 

Or—Mergenthaler Linotype Co v. 
Spokesman Pub Co., 270 P. 619, 127 
Or 196—Major Creek Lumber Co. 

V Johnson, 195 P 177, 99 Or 172. 
SD—^Wyman, Partridge Holding Co. 

V Lowe, 272 NW 181, 66 S D 139 
—^Dakota Photo Engraving Co v. 
Woodland, 241 NW 610, 69 S D, 
628, affirming 236 NW 471, 68 S D, 
441—Trans-Missifesjppi Grain Co 

V Spracher, 197 N.W 686, 47 S D. 
262 

Tenn —Lloyd Thomas Co v Gros- 
venor, 238 SW 669, 144 Tenn 347 
—Hollingshead Co v Baker, 4 
Tenn.App 362. 

Tex —Oklahoma Tool & Supply Oo. v 
Daniels, Com.App, 290 SW 727, 
reversing, CivApp, 283 SW 217— 
Aeronautical Corporation of Amer¬ 
ica V Gossett, CivApp, 117 S W.2d 
893—^Phelps v. Jesse French & 
Sons Piano Co, CivApp, 65 S.W. 
2d 374—Shapleigh Hardware Co v. 
Keeland Bros , Civ.App , 60 S W.2d 
610—Little V. Armstrong Mfg Co., 
CivApp, 68 SW2d 849, error re¬ 
fused—^Maxwell v. Winner Gas 
Stove Co , Civ.App., 263 S W 944— 
Moore-Hustead Co. v. Joseph W. 
Moon Buggy Co., Civ.App., 221 S. 
W. 1032 

WVa—United Shoe Repairing Mach. 
Co V Carney, 179 S.E. 813, 116 W. 
Va 224 

14a C.J. p 1284 note 5» p 1286 note 9. 
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the commerce clause protects,93 and the same is 
true where the interstate commerce feature of a 
transaction has ceased to be present 3* 

A foreign corporation may recover on interstate 
transactions although in other transactions it is 
doing mtra-state business without a permit or li¬ 
cense 95 

h. Sale of Goods 

The statutes under consideration have no application 
to the acts of a foreign corporation in soliciting or mak¬ 
ing sales of goods in interstate commerce, or the con¬ 
summation of such transactions by the delivery of the 
goods from outside the state, but they apply to acts of 


a purely local character not essential to the making of 
the sales or the delivery of the goods They have no ap¬ 
plication to the shipping of goods to a local merchant or 
factor to be sold on commission, even though an agree¬ 
ment regulates his conduct to a certain extent, provid¬ 
ed the local merchant or factor acts entirely in hts own 
behalf in making sales and is not in effect the agent of 
the corporation. 

The statutes under consideration have no appli¬ 
cation to the acts of a foreign corporation m mak¬ 
ing sales or contracts for the sale of goods in in¬ 
terstate commerce, or the consummation of such 
transactions by the shipping or delivery of the 
goods from outside the state;®® hence, the statutes 


98^ US —Mandel Bros. v. Henry A 
O’Neil, Inc, CC ASD, 69 F2d 462 
—Phillips Co V. Everett, CCA 
Mich, 262 P 341, certiorari denied 
40 S Ct. 344, 262 U S 679. 64 L Ed 
726—Hayes Wheel Co v American 
Distributing Co. Mich, 257 P 881, 
169 CCA. 31, reversing, D C, 
American Distributing Co v Hayes 
Wheel Co, 260 P. 109, certiorari 
denied 40 SCt 13. 250 U.S 672, 63 
DEd. 1200 

Ark—Dean v. Caldwell. 216 SW. 31, 
141 Ark 38 

Ill —^United Newspapers Magazine 
Corporation v United Advertising 
Cos, App, 17 NE2d 345 See 
United States Fashion & Sample 
Book Co. V Schmidt, 209 III App 
249 

Mich—Smilansky v Mandel Bros, 
236 NW 866. 254 Mich 675 
Pa —Kraus v American Tobacco Co, 
131 A 487, 284 Pa 569—^Kemchen 
Co V English, 70 Pa Super. 293. 
Tenn—London Guaranty & Accident 
Co V. Signal Mountain Coal Min¬ 
ing Co , 16 Tenn App 124 
Tex—^North American Service Co. v 
A T Vick Co , Civ App , 243 S W I 
649 ! 

WVa—United Shoe Repairing Mach 
Co V Carney, 179 S B 813, 116 W 
Va 224. 

14a C J p 1285 note 6 
Also •ngaglng’ ^ interstate commexee 
A foreign corporation comes with¬ 
in purview of such statutes m case 
it does any mtra-state business so 
far as that character of business is 
concerned, even though it is also en¬ 
gaged in interstate commerce or bus¬ 
iness —Sunlight Produce Co v. State, 
35 SW2d 342, 183 Ark 64 

94. US —^Kansas City Structural 
Steel Co. V State of Arkansas, for 
Use and Benefit of Ashley County, 
46 set 59, 269 US 148, 70 L Sh 
204, affirming 266 SW. 846, 161 
Ark 483—^Midland Linseed Prod¬ 
ucts Co V Warren Bros Co., C.C 
A Tenn. 46 F 2d 870 
Ark —^Bisenmayer Milling Co. v. 
George B Shelton Produce Co, 8 
SW2d 688, 176 Ark 620—Kansas 
City Structural Steel Co v. State, 
256 SW 845, 161 Ark 483 


Tenn—Hollingshead Co. v. Baker, 4 
Tenn App. 362. 

Tex —^Ligon v Alexander Palm Co , 
Com App., 55 S W 2d 1030, revers¬ 
ing Alexander Film Co v Ligon, 
Civ App, 36 SW2d 313, and certi¬ 
orari denied Alexander Film Co v. 
Ligon, 53 SCt. 793, 289 U.S 760, 
77 LBd 1603—^Motor Supply Co v 
General Outdoor Advertising Co., 
Civ App., 44 S.W2d 607. 

14a C J p 1285 note 7 

95. Ala —^Leverett v Garland Co., 
90 So 343, 206 Ala 656. 

Idaho—Marshall-Wells Co v Kram- 
lich, 267 P 611, 46 Idaho 366. 

Or —^Mergenthaler Linotype Co v. 
Spokesman Pub Co., 270 F 519, 
127 Or 196 

Tenn—^Lloyd Thomas Co. v Gros- 
venor, 238 SW 669, 144 Tenn 347 
Tex—^Little v Armstrong Mfg Co, 
Civ App., 58 S W 2d 849, error re¬ 
fused—^Alexander Film Co. v Laz- 
eres & Morfesy, Civ App, 7 SW2d 
699 

96. US —^Michigan Lubricator Co v 
Ontario Cartridge Co, CCAMich, 
275 T 902 

Ala—Cobh v York Ice Machinery 
Corporation, 159 So 811, 230 Ala 
95—Smith & Fay v Montgomery 
Ward & Co, 96 So 231, 209 Ala. 
317—Leverett v Garland Co., 90 
So 843, 206 Ala. 556 
Ark—^Linograph Co v. Logan, 299 S. 

W 609, 175 Ark 194—S B. Wilson 
j Telephone Co v John A Roe- 
bling’s Sons Co, 262 SW 919, 159 
Ark 634 

Conn —Pennsylvania-Dixie Cement 

Corporation v. H Wales Lines Co., 
178 A 669, 119 Conn 603 
Ill—^McKenna Steel Working Co v. 
Harris Brothers Co, 228 Ill App 
363 See Hobart Bros. Co v Tat¬ 
ter. 3 N.B2d 101, 286 Ill App. 594 
lovra .—Joseph T Ryerson & Son v. 
Schraag, 229 NW 733, 734, 211 Io¬ 
wa 558, citing Corpus Jons. 

Ky—Sinnett v J R Watkins Co., 
282 S.W. 769, 214 Ky 76. 

Mich —Cleveland Cooperage Co. v 
Detroit Milling Co., 209 NW. 144, 
2S5 Mich 57—^W T Rawleigh Co 
V. Trerice, 196 NW 79, 224 Mich. 
420. 


Mo—National Match Co v Empire 
Storage & Ice Co, 58 SW2d 797, 
227 Mo.App 1115, certiorari denied 
Empire Storage & Ice Co. v Na¬ 
tional Match Co, 54 S Ct. SS, 290 
US 668, 78 LBd 577—Hemrich 
Chemical Co. v Herman, App., 251 
SW 162. 

NY.—John H Black Co. v Surdam 
Holding Corporation. 250 N Y S. 17, 
140 Misc 113—^Dick Sand Co. v 
State. 244 NTS 312. 137 Misc. 622 
—Pittsburgh & Shawmut Coal Co 
V. State, 192 NTS 310, 118 Misc. 
60—^Economy Baler Co v Pintli- 
ano, 169 N T.S 1019 
Ohio —Inter State Vaccine Co. v 
Redman, 20 Ohio NP,NS, 17 
Or —Major Creek Lumber Co v 
Johnson, 195 P 177, 99 Or. 172. 

S D.—^Dakota Photo Engrmving Co, 
V. Woodland. 241 NW. 610, 59 SD 
523, affirming 236 NW. 471, 68 S 
D 441 

Tenn—^Richmond Screw Anchor Co. 

V. E W Minter Co, 300 S W. 674. 
156 Tenn 19. 

Tex.—^Racugno v Hanovia Chemical 
& Manufacturing Co , Civ App , 110 
SW2d 249—^American Soda Foun¬ 
tain Co V Hairston, Civ.App., 69 
S.W 2d 546—^Phelps v Jesse French 
& Sons Piano Co , Qiv App , 65 S.W 
2d 374—^Roberts v J B. Colt Co., 
Civ App., 81 S W 2d 196, error dis¬ 
missed — ^A. T Vick Co V. Flex- 
lume Corporation, Civ App, 285 S. 

W. 699, error dismissed Flexlume 
Corporation v A. T. Vick Co, Com. 
App. 291 S.W, 1084. 

Utah.—^Kansas City Wholesale Gro¬ 
cery Co. V Weber Packing Corpo¬ 
ration, 73 P 2d 1272, 93 Utah 414. 
14a C.J. p 1286 note 9 

Goods refased before shlpmeiLt 

Although, under contract made 
with foreign corporation for pur¬ 
chase of seven hundred tons of cot¬ 
ton seed to be shipped to points 
within state at purchaser’s direction, 
only part of seed was shipped and 
purchaser refused to give shipping 
instructions for remainder, and it 
was necessary for vendor to sell it 
elsewhere at a loss, contract as to 
seed not shipped was an Interstate 
transaction* so that vendor was not 
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have no application to the acts of agents of a for¬ 
eign corporation in soliciting, receiving, and trans¬ 
mitting orders for such goods, and the delivery of 
the goods in response to the orders,unless the 
agent's course of general conduct is such as to con¬ 
stitute the doing of business.^® The statutes apply 
where in addition to the interstate transportation 
the corporation performs or is required to perform 
acts of purely local character which are not essen¬ 


tial to the making of the sales and the delivery of 
the goods,9® such as installation of machinery, 
equipment, or other commodity which may be done 
by ordinary mechanics or laborers, and which is 
separable from the interstate element,^ but the stat¬ 
utes have no application where such acts are merely 
incidental to the interstate element of the transac¬ 
tion and are essential to its accomplishment,2 such 
as installation which requires the work of skilled 


reQuired to obtain permit before it 
could maintain action in state for 
breach, notwithstanding the fact 
damages arose out of state from 
goods not shipped, rather than from 
those shipped, into state—Memphis 
Cotton Hull & Fiber Co v Wilson 
Grain Co, Tex.Civ.App, 244 S W 
1062 

07. XT S.—Mandel Bros v Henry A 
O'Neil, Inc, CC.ASD., 69 F 2d 462 
—Hilton V. Northwestern Expand¬ 
ed Metal Co., D C Ga, 16 F 2d 821 
Ark —Sillin v Hessig-Bllis Drug Co, 
26 SW2d 122, 181 Ark 386—Cob- 
lentz & Logsdon v. L D Powell 
Co, 229 S W. 26. 148 Ark 161 
Conn—^Alfred M Best Co v Gold- 
stem, 1 A 2d 140, 124 Conn 697 
HI —^United Newspapers Magazine 
Corporation v United Advertising 
Cos, App, 17 NE2d 846 See An¬ 
derson Computing Scale Co v 
Hattenbach. 199 Ill App 467. 
Mich.—^W. T. Rawleigh Co v Tre- 
nce, 196 N.W 79, 224 Mich 420— 
Toledo Furnace Co. v Lansing Co, 
189 NW. 864, 220 Mich 143 
Minn —^Abramovich v Continental 
Can Co, 207 NW 201, 166 Minn 
151—Defender Auto-Lock Co. v W 
H. Schmelzel Co, 196 NW 268, 
157 Minn. 285 

Mo.—J. B Colt Co V Watson, App, 
247 SW 493 

N H.—^Pennsylvania Rubber Co v 
Brown, 143 A. 708, 83 NH 33$ 
NM—Abner Mfg Co of Wapakon- 
eta, Ohio, v McLaughlin, 64 P 
2d 387. 41 NM. 97 

N J.—A. D, Dickerson, Inc, v Le- 
vme, 119 A 783, 98 NJLaw 313— 
Wood & Selick V American Gro¬ 
cery Co, 114 A 766, 96 N J.Law 
218. 

NT—^Ideal Werke A G Fur Draht- 
lose Telephonie v. Roos, 250 NT. 
• S. 481, 140 Misc 298—Schwarz v. 
Sargent, 197 NTS 216—Pitts¬ 
burgh & Shawmut Coal Go. v. 
State, 192 NT.S 310, 118 Misc. 60 
—^McDowell V Starobin Electrical 
Supply Co. 172 N.TS 221, 104 
Mis€. 596. 

Ohio —^McClarran v Longdin-Brug- 
ger Co, 167 N.E 828, 24 Ohio App 
434—^Hopping v Dr. L' D Le Gear 
Medicme Co, 153 NE 281, 22 Ohio 
App. 118 

Or—^Deardorf v Idaho Nat Harves¬ 
ter Co., 177 P. 33. 90 Or. 426 


Pa—Hitchner v Shoemaker, 76 Pa 
Super 624— Hitchner Wall Paper 
& Paint Co V Shoemaker, 76 Pa 
Super 520 —Commonwealth v 
Johnson & Johnson, 30 PaDist 
211, 49 Pa Co 604, 23 Dauph.Co 
270 —^Parnakian v United Stales 
Hoffman Mach Co. 28 Pa Dist 524, 
526. 

R I —Swinehart Tire & Rubber Co v. 
Broadway Tire Exch, 116 A 756, 
44 RI 253 

Tex—John A Dickson Pub Co v 
Bryan, Com App, 6 S W 2d 980, re¬ 
versing, Civ App, 289 SW 1042, 
60 ALR 988—Kimball-Krough 

Pump Co V Judd, Civ.App, 88 S 
W2d 679—^Mendlovitz v Samuels 
Shoe Co , Civ App, 5 S W 2d 669—. 
F L Shaw Co v Dalton Adding 
Mach. Co, Civ App, 211 SW. 833 
14a CJ p 1289 note 17, p 1290 note 
18 

Agent collecting and adjiuitiiig ac¬ 
counts 

Foreign corporation, manufactur¬ 
ing articles and shippmg them to 
purchasers in Texas, was not doing 
business within state by reason of 
Its having agent in state who col¬ 
lected and adjusted accounts—Cad- 
'dell v J R. Watkins Medical Co, 
Tex Civ.App, 227 S W. 226 

Dlstclbutlon of advertising material 

Foreign corporation which distrib¬ 
uted copyrighted advertising by mail 
to merchants who had been solicited 
by traveling agents has been held 
engaged in ''interstate commerce," 
notwithstanding merchants had right 
only to use advertising, and hence 
corporation was not barred from 
maintaining suit against a merchant 
for breach of contract, even though 
corporation had not complied with 
Louisiana laws for doing business in 
state.—Norm Advertising v Parker, 
La App, 172 So 686 

90^ Alaska—Van Schuyver Co. v 
Breedman, 5 Alaska 260 

99- US —^Mandel Bros, v Henry A 
O'Neil, Inc , C C A S D , 69 F 2d 462 
Ark—^Dean v Caldwell, 216 SW 81, 
141 Ark 38 

Mich .—W T. Rawleigh Co v Tre- 
rice, 196 NW 79, 224 Mich 420 
Va—Western Gas Const Co v Com¬ 
monwealth, 136 SB 646, 147 Va 
285, 66 ALR 717, affirmed West¬ 
ern Gas Const Co v. Common¬ 
wealth of Virgima ex reL State 

58 


Corporation Commission, 48 S Ct. 
319, 276 US. 697, 72 LEd 723. 

14a C J p 1287 note 10 

1. US —Mandel Bros v Henry A 
O'Neil, Inc, CCASD, 69 F2d 
462—^A H Andrews Co v Colonial 
Theatre Co, DC Mich., 283 F 471 

Ala—Times Bldg Co, for Use of 
Gray-Knox Marble Co, v Cline, 
173 So 42, 233 Ala. 600—Gray- 
Knox Marble Co v Times Bldg 
Co, 144 So 29, 225 Ala 564— 
George M Muller Mfg Co v. 
Dothan First Nat. Bank, 67 So 
762, 176 Ala 229 

Ind—^Vilter Mfg Co v. Evans, 154 
NE. 677, 86 Ind App 144—U S. 
Const Co V. Hamilton Nat Bank 
of Ft Wayne, 126 NE 866, 73 Ind 
App 149 

Mo —^National Refrigerator Co v. 
Southwest Missouri Light Co, 231 
SW 930, 288 Mo 290 

Tenn—^Lummus Cotton Gin Co v 
Arnold, 269 SW 706, 151 Tenn 
640—^Peck-Williamson Heating & 
Ventilating Co v McKnight & 
Merz, 206 S.W 419, 140 Tenn 663 

Tex—^Bryan v S F Bowser & Co. 
Civ App, 209 SW 189 

14a C J p 1287 note 10 [a], 

2. US —Lyons v Federal System 
of Bakeries of America, CCA. 
,Wis, 290 F 793 

Ark—Smith v Mergenthaler Lino- 
,type Co, 58 SW2d 686, 187 Ark 
137—^Linograph Co. v Logan, 299 
SW. 609, 175 Ark 194—Rose City 
Bottling Works v. Godchaux Su¬ 
gars, 286 SW 825, 151 Ark. 269. 

Mich—Smilansky v. Mandel Bros, 
236 NW 866, 264 Mich 575—Rath 
Packing Co v General Cold Stor¬ 
age Co, 192 N.W. 632, 222 Mich 
316. 

N T.—^Eatonton Cotton Mills v Good¬ 
year Tire & Rubber Co, 208 NTS 
218, 124 Misc 211, affirmed 208 N. 
TS. 867 

Or —Mergenthaler Linotype Co v 
Spokesman Pub Co, 270 P 619, 
621, 127 Or. 196, citing Corpus 
JaxlB- 

Pa—^International Fuel Service Cor¬ 
poration V Steams, 155 A 286, 804 
Pa 167—^Meaker Galvanizing Co. 
V. Charles E Mclnnes & Co., 116 
A 400, 272 Pa 561 

Tex —^North v. Mergenthaler Lino¬ 
type Co., Civ App, 77 SW.2d 680 
—^American So^ Fountain Go. v. 
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experts and which is inseparable from the interstate 
element.^ A foreign corporation is doing, trans¬ 
acting, carrying on, or engaging in business in a 
state, within the meaning of such statutes, by mak¬ 
ing and completing, or by making and performing 
contracts therein for the sale of goods, where at 
the time the sales or the contracts of sale are made 
the goods are within the state and the interstate 
character of their shipment has ceased, provided 
their delivery to the purchaser in consummation 
of such sales or contracts does not require further 
transportation from one state to another,^ but this 
rule has no application where such sales are merely 
incidental to the transaction involving interstate 
transportation of the goods.® The mere fact that the 
goods sold, or contracted to be sold, are within the 
state at the tnne of the making of such sales or 
contracts, does not bring such transactions within 
the meaning of the statutes under consideration 
where their character as an interstate shipment has 
not yet terminated.® 

Consignment or factorage agreement in general. 
The statutes under consideration have no applica¬ 
tion to the acts of a foreign corporation in shipping 
or contracting to ship goods from without the state 


to a local merchant or factor to be sold on commis¬ 
sion, provided the local merchant or factor acts en¬ 
tirely in his own behalf in making sales or contracts 
for the sale of such goods If the local merchant 
or factor is in effect the agent of the corporation, 
the statutes apply.® 

Agreement regulating conduct of purchaser or 
factor. The statutes under consideration do not be¬ 
come applicable to the acts of a foreign corpora¬ 
tion in making or performing contracts of sale or 
factorage involving importation of goods, by rea¬ 
son of the fact that such contracts contain provi¬ 
sions regulating the conduct of the purchaser or 
consignee in relation to such goods, where the pur¬ 
chaser or consignee is not authorized thereby to 
act on behalf of the corporation in relation to the 
sale of such goods after they have lost their char¬ 
acter as an interstate shipment.® It has been held 
that such authority is not given by agreements ex¬ 
tending to the purchaser an exclusive right to pur¬ 
chase and sell goods in a stated territory agree¬ 
ments requiring a stated stock of goods to be kept 
on hand,^^ agreements requiring goods to be lo¬ 
cated in a particular place or displayed in a partic¬ 
ular way;^® agreements requiring goods or articles 


Hairston, Civ App , 69 S W.2d 546 
—Blackwell-Wielandy Co v Sabine 
Supply Co , Civ App , 88 S W 2d 
654. 

Utah—^Miller Brewing Co v Capitol 
Distributing Co, 94 Utah 43, 72 P. 
2d 1056, rehearing denied 77 P 2d 
369, 94 Utah 61 

14a C J p 1287 note 11. 

3 . Mich—^Moline Furniture Works 
V Club Holding Co, 274 NW 338, 
280 Mich 587. 

Tex—^Kimball-Krough Pump Co. v 
Judd, Civ App. 88 SW2d 679. . 

"Wis—^Pfaudler Co v Westphal, 209 
N.W 700, 190 Wis 486 

14a jC J p 1287 note 11 [b] 

4 . Iowa—^Actmo Laboratories v 
Lamb, 278 N W 234 

La —H J Brown Co v Qrosjean, 
180 So 634, 636, 189 La 778, cit¬ 
ing OorpuB XuriB. 

Pa —Loughry Bros Milling and 
Grain Company v Bell, 28 Pa List. 
13, 66 PittsbLegJ. 438 

Tex—^Baldwin Music Shop v Wat¬ 
son, Civ App , 102 S W 2d 478 

14a CJ p 1288 note 12 

5 ^ Tex—^Dempster Mill Mfg Co v 
Humphraes, Civ App, 202 SW 
981 

Wis—^American Slicing Mach Co. v 
Jaworski, 192 N.W. 60, 179 Wis 
634 

14a C J. p 1289 note 13. 

e. US —^Dixie Cotton Felt Mattress 
Co. V Stearns, IlL, 185 F. 431, 107 
CCA 601. 


Mmn —^Rock Island Plow Co v 
Peterson. 101 NW 616, 93 Minn 
356. 

Wis—Gifeek American Sponge Co v 
Richardson Drug Co., 102 N.W 
888, 124 Wis. 469, 109 Am S R 961 

14a C J. p 1289 note 14 

7. Qa—City of Atlanta v York 
Mfg Co, 116 SE 195, 156 Ga. 33. 

Mo—^Yarbrough v W A Gage & 
Co, 70 S.W2d 1065, 334 Mo. 1145 
—^Republic Steel Corporation v. 
Atlas Housewrecking & Lumber 
Corporation, App, 113 S W 2d 166 
—General Excavator Co. v Emory, 
App, 40 S W2d 490 

NY—^Eagl© Mfg. Co. v Arkell & 
Douglas, 189 NYS 140, 197 App- 
Div 788, motion denied 135 NB 
970, 233 NY 686 

Pa—^International Fuel Service Cor¬ 
poration V. Stearns, 156 A. 286, 
304 Pa . 167—Commonwealth v 
Johnson & Johnson, 30 Pa Dist 
211, 49 Pa Co. 604, 23 DauphCo 
270 

Tex—Southwest General Electric Co 
V Nunn Electric Co., Com App, 283 
SW 781, reversing, Civ App, 263 
S-W*. 954—^Falls Rubber Co. v La 
Fon, Com App., 256 SW 677, cit¬ 
ing OorpuB Juris, and reversing La 
Fon v Falls Rubber Co., Civ App, 
242 SW 346. 

14a C J p 1289 note 15 

8. Mass—^Plibrico Jointless Fire¬ 
brick Co V. Waltham Bleachery 
& Dye Works, 174 N.B 487, 274 
Mass. 281. 


9. Kan—J R Watkins Co v. Wal¬ 
do, 23 j 0 P. 1051, 117 Kan 250 

Mich— W. T Rawleigh Co v Tre- 
rice, 195 N.W 79, 224 Mich 420 
Miss.—^Item Co v Shipp, 106 So 
437, 140 Miss. 699. 

Mo.—Republic Steel Corporation v. 
Atlas Housewrecking & Lumber 
Corporation, App, 113 S.W2d 165 
S C.—State V W T Rawleigh Co., 
174 S.E 386, 172 SC 415 
Tex—Southwest General Electric Co. 
V Nunn Electric Co, Com App, 
283 S.W 781, 782, citing Corpus 
JorlB and reversing, Civ App, 263 

S.W 954 

Wash— W. T Rawleigh Co v Har¬ 
per, 22 P2d 666. 173 Wash 233. 

14a C.J p 1290 note 19 

10. Mich —W T Rawleigh Co. v. 
Trerice, 195 NW. 79, 224 Mich. 
420. 

Pa —^International Fuel Service Cor¬ 
poration V Steams, 165 A, 285. 
287, 304 Pa 157, quoting Corpus 
Juris. 

14a C J p 1290 note 20. 

11. Iowa —^Butterick Pub Co. v. 
Bailey, 75 NW 189, 106 Iowa 326. 

Mich—Standard Fashion Co v Cum¬ 
mings, 153 N.W 814, 187 Mich 196, 
AnnCasl916E 413 

Tex—^McCall v J D Stiff Dry Goods 
Co, CIv.App, 142 SW 669. 

12. Mich—Standard Fashion Co. v. 
Cummings, 163 NW. 814, 187 Mictu 
196, AnnCas.l916E 413. 

Moj—^K irkeby, etc., Seed Co v. White, 
158 S.W. 279, 168 Mo.App. 626. 
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of merchandise to be properly cared for;^S agree¬ 
ments to insure in favor of the corporation 
agreements to permit the corporation to inspect the 
goods, agreements obligating the purchaser or 
consignee to send an inventory to the corporation 
on request ,1® agreement not to sell except at fixed 
prices, agreement not to sell other goods 
agreement to distribute advertising matter ,1^ 
agreements permitting local merchant to defer pay¬ 
ment until goods are resold ,^0 agreements requir¬ 
ing purchaser to devote entire time to sale of the 
goods agreement to pay proper attention to sale, 
or conserve best interests of agency, or use best 
endeavors to further business, or push the sale ,22 
agreements not to assign agency or remove it ,23 
agreements extendmg to a purchaser the privilege 
of returning the goods for redemption at fixed 
prices ,24 or by agreements permitting necessary 
adjustments under the selling guaranty to be made 
out of stock on hand.26 Denominating a purchaser 
or consignee an agent does not make him so if he 
IS not actually authorized to act in a representative 


capacity for the foreign corporation,26 although, of 
course, it may be taken as some indication that the 
relation of principal and agent exists 27 

e. Other Transactions 

Where such transactions are Interstate commerce, the 
statutes under consideration do not apply to purchasing 
goods within the state, transportation of persons and 
property, furnishing of news over leaseo wires, leasing of 
machinery, or conduct of a correspondence school, etc. 

Statutes of the character under consideration 
have no application to the acts of a foreign corpo¬ 
ration in purchasing goods in the state where trans¬ 
portation of the goods from one state to another 
is essential to the performance of the contract of 
purchase.28 On the same principle, it has been 
held that such statutes have no application to the 
acts of a foreign corporation in a state in trans¬ 
porting persons and property from one state to an¬ 
other ,23 to the acts of a foreign corporation in a 
state in contracting for the transportation into the 
state of certain of its property from a foreign 
country ,20 to the acts of a foreign corporation in 


Tex.—^McCaJl v. J D Stiff Dry Goods 
Co, C 1 V.APP. 142 SW. 659 

13 . Ky.—^Three States Bugrgry, etc, 
Co. v Commonwealth, 106 S W 
971, 82 KyLi 886 

Mo —^Kirkehy, etc, Seed Co v 
White, 153 SW. 279, 168 MoApp 
626. 

14i Ky —Three States Buffgy, etc , 
Co V Commonwealth, 105 S W 
971, 32 KyL 385 

Tenn —J Cooper Rubber Co v 
Johnson, 182 SW. 693, 133 Tenn 
562 

15 . Iowa—^Butterick Pub Co v 
Bailey, 76 NW 189, 106 Iowa 326 

Mich—Standard Fashion Co v. Cum- 
mmgrs. 163 JST.W. 814, 187 Mich 196, 
AnnCasl916B 413. 

16k Mo—J. R. Watkins Medical Co 
V. Holloway, 168 SW. 290, 182 
MoApp 140. 

Tex—^Dr,Koch Vegetable Tea Co v. 
Malone, Civ.App, 163 SW, 662— 
McCall V Stiff Dry Goods Co, Civ 
App, 142 S.W 669, 

17 . Mich—Standard Fashion Co. v 
Cummings, 163 NW 814, 18T Mich 
196, Ann Cas 1916S2 413. 

Okl —^Harrell v. Peters Cartridge Co. 
129 P. 872, 36 Okl. 684, 44 LRA. 
HS. 1094 

Tex—^Erwin v B I Dupont de Ne¬ 
mours Powder Co. Civ.App., 166 
S.W. 1097 

14a C.J p 1291 note 27 

18 . Mich—Standard Fashion Co. v. 
Cummings, 163 NW 814, 187 Mich 
196, Ann Cas 1916B 413 

Tex—McCall V J D Stiff Dry Goods 
Co.. Civ.App., 142 S.W. 659k 


Wis —-Buttenck Puh Co v Rose, 
124 NW 647, 141 Wis 633. 

14a C J p 1291 note 28 

19. Mich—Standard Fashion Co. v 
Cummings, 153 NW 814, 187 Mich 
196, AnnCasl916B 413 

Okl—^Harrell v Peters, 129 P. 827, 
36 Okl. 684 

14a C J p 1291 note 29 

2a Mo—J. R Watkins Medical Co 
V Holloway, 168 SW. 290, 182 
Mo App 140 

21. Mich —W T Rawleigh Co. v 
Trerice, 195 NW. 79, 224 Mich 
420. 

Mo—J R Watkins Medical Co v. 
Holloway. 168 SW. 290, 182 Mo 
App 140. 

22. Iowa —^Buttenck Pub Co v 

Bailey, 75 NW 189, 105 Iowa 326 

Mich —Standard Fashion Co, v Cum¬ 
mings, 163 NW 814, 187 Mich 
198, AnmCas 1916B 413. ' 

Okl—^Harrell v Peters, 129 P. 872, 
36 Okl 684, 44 L.RA,NS, 1094 

Tenn —^Arbuckle v Kirkpatrick, 39 
S W 3, 98 Tenn 221, 60 Am S R 
854, 36 LRA 285 

23. Iowa —^Butterick Pub Co v. 
Bailey, 75 N.W 189, 166 Iowa 326 

Mich —Standard Fashion Co v. Cum-' 
mings, 153 NW 814, 187 Mich 196, 
Ann Cas 1916E 413 

Tex —^McCall v Stiff Dry Goods Co, 
Civ App, 142 SW 669. 

24b Kan—^Hessig-Bllis Drug Co v 
Sly, 109 P 770, 83 Kan. 60, Ann 
Casl912A 651 

Mo —J R, Watkins Medical Co v 
Holloway, 168 S.W. 290, 182 Mo 
App. 140. 


Tex —^Dr Koch Vegetable Tea Co v. 

Malone, Civ App , 163 S W. 662. 
14a C J p 1291 note 34 
25. Tenn—^I J Cooper Rubber Co. 
V Johnson, 182 S W 593, 133 Tenn 
662, LRA1917A 2S2. 

23, Kan —^Hessig-Bllis Drug Co v. 
Sly, 109 P. 770, 83 Kan. 60, Ann 
Cas.l912A 661 

Mich —Standard Fashion Co. v Cum¬ 
mings, 153 NW 814, 187 Mich 196, 
Ann Cas 1916B 413 

Mo—Watkins v Donnell, 179 SW. 

980, 192 Mo.App 640 
14a C J p 1291 note 37 

27. Ky—Orr v. Orr, 163 SW 767, 
167 Ky 670 

l^ich—A, Lange Medical Co v. 
Brace, 162 NW. 1026, 188 Mich. 
453. 

Mo—^Watkins v Donnell, 179 SW. 
980, 192 Mo App 640 

28. Okl—Consolidated Pipe Line Co. 
T British American Oil Co., 21 P. 
2d 762, 163 Okl. 171 

Tex—Vitaly Cotton Oil Co v. South¬ 
ern Cotton Oil Co, Civ App, 13 S 
W.2d 438, error refused—Collins v. 
Hardeman-King Co, Civ.App, 74 
S W 2d 181. 

Pa —Commonwealth v. Johnson & 
Johnson, 30 PaDist 211, 49 Pa. 
Co 604, 23 Dauph Co 270. 

14a C J p 1291 note 39 

29. NT—Savage v Atlanta Home 
Ins Co, 66 NTS 1105, 65 App. 
Div. 20 

Pa—^Philadelphia, etc, SS Co v. 

Pechin, 61 Pa Super 401 
14a C J p 1291 note 40 

30. Tex—^Texas, etc, R Co v Da¬ 
vis, 64 SW, 381, 65 SW. 662, 98 
Tex 378. 
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a state in furnishing over its leased wires news 
gathered throughout the several states and foreign 
countries ,31 to the leasing of machinery involving 
the interstate transportation thereof ;32 or to the 
acts of a foreign corporation in a state in conduct¬ 
ing a correspondence school involving the interstate 
transportation of books, papers, etc, appertaining 
to such business.33 Where ijhe production of a play 
in a state by a foreign corporation under a contract 
involving the transportation of the actors from an¬ 
other state was held to be a transaction within the 
commerce clause of the federal constitution, it was 
held that a statute of the kind under consideration 
was inapplicable thereto,3^ but where the mam ob- 
jeat of a foreign corporation’s advertising contract 
was the public exhibition of motion pictures within 
the state, it was held to be doing business in the 
state.35 

§ 1841. Owning and Holding Stock in Domes¬ 
tic Corporation 

Owning and holding stock in a domestic corporation, 
even though the amount owned constitutes the controlling 
interest, does not constitute doing business within the 
state unless such transactions form one of the direct ob¬ 
jects of the existence of the foreign corporation. 


It has generally been held that a foreign corpo¬ 
ration is not ‘‘doing” or “transacting business” with¬ 
in the meaning of the statutes under consideration 
by reason of the fact that it owns and holds stock of 
a domestic corporation engaged in “doing” or 
“transacting business” therein,36 even though the 
amount owned and held constitutes the controlling 
interest,37 and the act of purchasing the stock does 
not constitute “doing” or “transacting business” 
within the meaning of such restrictive statutes* 3 3 
However, the acquisition and holding by a foreign 
corporation of stock in a domestic corporation does 
constitute doing business within the domestic state 
where such transactions foum one of the direct ob¬ 
jects of the existence of the foreign corporation.3^ 

The statutes under consideration do not prevent 
foreign corporations from exercising all the inci¬ 
dents of stock ownership,^® including the right to 
vote stock at corporate meetings held within the 
state,and to assent at such meetings to a change 
in the corporate regulations 

§ 1842. Acting as Trustee 

A foreign trust company is doing business within the 
state where it seeks to exercise active powers under the 


31. U S —Star-Chromcle Pub Co v 
United Press Assoc, Mo, 204 F. 
217, 122 CCA 489. 

32. Ala —^Houston Canning Co, v, 
Virginia Can Co, 100 So 104, 211 
Ala 232, 85 A.Ii.R 912. 

WVa—United Shoe Repairing Mach 
Co V. Carney, 179 S E 813, 116 W. 
Vo. 224 

33. U S.—^International Textbook Co 
v Pigg, Kan, 30 S Ct 481, 217 U 
S 91, 64 LEd. 678, 27 LRA,N.S., 
493, 18 AnnCas 1103 

Mo —^International Textbook Co v. 
Gillespie, 129 SW 922, 229 Mo. 
397 

N T —^International Textbook Co v. 
Tone, 116 NE 914, 220 NT. 313. 

34. Ill —^A H Woods Production 
Co V Chicago, etc, R. Co, 147 Ill. 
App 563. 

35. Tex —^Ligon v. Alexander Film 
Co., Com-App, 66 SW.2d 1030, re¬ 
versing Alexander Film Co v. 
Liigon, Civ App , 36 S W 2d 313, and 
certiorari denied 63 S Ct. 793, 289 
US. 760, 79 LEd 1503-—Alexan¬ 
der Film Co V, Boxwell, Civ App., 
56 SW2d 676. 

Actual sale uot oouolualve 

As regards question whether for¬ 
eign corporation was transacting “in¬ 
tra-state commerce*' so as to require 
permit, that record does not include 
actual sale of definite piece of prop¬ 
erty IS not conclusive —Alexander 
Film Co. V. Ligon, Tex Civ.App., 36 


S W 2d 313, reversed on other 
grounds, Com App, Ligon v Alexan¬ 
der Film Co, 55 SW.2d 1030, cer¬ 
tiorari denied Alexander Film Co v ! 
Ligon, 53 S.Ct 793, 289 US 760, 77 
LEd 1503. 

36b Fla—Crockin v. Boston Store of 
Ft Myers, 188 So. 853, 855, quoting 
Corpus JTiixis. 

Mo—State ex rel City of St Louis 

V Public Service Commission of 
Missouri, 73 S W 2d 393, 336 Mo 
448. 

14a C J p 1292 note 45 

37 . XJS—United States Rubber Co. 

V Query, DC.SC, 19 F Supp 191. 
194, citing Corpus Juris—^Manning- 
ton V. Hooking Valley R. Co, C C. 
Ohio. 183 F 133. 

Tex—State v Humble Oil & Refin¬ 
ing Co, Civ App, 263 SW. 319 
Domlxiatiou of dosuesliio corporatieu 
That foreign corporation was do¬ 
ing business in state through a sub¬ 
sidiary did not make foreign corpo¬ 
ration one “doing business** in state 
so as to require a license, where two 
corporations were distinct entities, 
and there was no showing that sub¬ 
sidiary acted as agrent of foreign 
corporation, even though subsidiary 
was completely dominated by foreign 
corporation, the two corporations had 
interlocking directors and officers, 
and foreign corporation did all the 
financing and purchased all operat¬ 
ing supplies for domestic corpora¬ 
tion,—State ex rel. City of St Louis 
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V Public Service Commission of Mis¬ 
souri. 78 SW2d 393. 335 Mo 448 

38. Pa—Shepp v. Schuylkill Valley 
Tract. Co, 17 Montg.Co. 62 

Xsoloted traoLsaotlou 

That foreign corporation organ¬ 
ized for purpose of purchasing amd 
holding stock in another corporation 
purchased stock in two domestic cor¬ 
porations would not make foreign 
corporation one “doing business** m 
state so as to require a license, 
where purchase of stock, even if 
consummated in state, was only an 
isolated transaction —State ex rel. 
City of St Louis V Public Service 
Commission of Missouri, 73 SW.2a 
393, 335 Mo. 448 

39. Mo—State ex rel City of St. 
Louis V. Public Service Commis¬ 
sion of Missouri, 66 S W 2d 398, 
331 Mo. 1098. 

Wash —^Bankers* Holding Corpora¬ 
tion V Mayhury, 297 P. 740, 742, 
161 Wash. 681, 75 ALR. 1237. 
quoting Oorpxui Jnxls. 

14a C J. P 1292 note 62. 

40. Tex—State v Humble Oil & Re¬ 
fining Co , Civ App , 263 S W. 319. 

14a C J p 1292 note 48. 

41. Cal —^Farbstein v. Pacific Oil 
Tool Co., 16 P 2d 766, 127 CaLApp. 
167 

Tex —State v Humble Oil & Refining 
Co. Civ App. 263 SW 319. 

14a C J. p 1292 note 49. 

48. U S.—^Toledo Tract., etc, Co. r. 
Smith. D awash., 205 F. 643. 
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trust deed or other instrument unless its acts are mere 
incidental or isolated transactions. It is not doing busi¬ 
ness by merely bringing an action to foreclose the trust 
deed or to establish its title or reduce to possession prop¬ 
erty situated in the state. 

A foreign trust company is doing business within 
the state where it seeks to exercise active powers 
under the trust deed or other instrument,^3 unless 
its acts are mere incid-ental^^ or isolated^S trans¬ 
actions A foreign trust company is not doing busi¬ 
ness in the state, within the meaning of a statute, 
by acting as trustee in a mortgage or deed of trust 
and bringing suit to foreclose the same, without 
taking possession of the property or attempting to 


operate it under the powers in the deed,^^ or by 
maintaining, as trustee under a will, an action mere¬ 
ly to establish its title or reduce to possession prop¬ 
erty situated in the state Merely accepting, out¬ 
side of the state, a trust which may, on the happen¬ 
ing of certain contingencies, call for the transaction 
by the foreign corporation of business within the 
state does not constitute doing business therein 

As executor A foreign corporation, acting as 
executor of an estate of a nonresident and appoint¬ 
ed thereto in ancillary proceedings in another state, 
has been held not engaged in the transaction of 
business in such other state.^® 


B EFFECT OF FAILURE TO COMPLY 

§ 1843. In General 

a Business transactions generally 
b. Ouster or suspension 
c Commencement or maintenance of ac¬ 
tion by corporation or assignee 

a. Business Transactions (generally 

Under some authorities, statutes prohibiting foreign 
corporations from doing business in the state without 
complying with statutory requirements deprive noncom¬ 
plying foreign corporations of power to transact business 
within the state. Some authority holds noncomplying 
foreign corporations’ transactions within the state void, 
but there is contrary authority. Noncompliance with 
statutory requirements does not affect the validity of 
transactions outside the state. 

Statutes prohibiting foreign corporations from 


WITH STATUTORY REQUIREMENTS 

engaging in business in the state without comply¬ 
ing with certain statutory requirements are held by 
some authorities to deprive a noncomplying foreign 
corporation of power to transact business in the 
state,50 and while it has been held that every busi¬ 
ness transaction attempted in the state by such a 
corporation is absolutely void,5i it has been held 
that noncompliance with such requirements is solely 
a matter between the corporation and the state, and 
does not affect the validity of business transactions 
as between the corporation and other persons 52 
A statute prescribing requirements for doing busi¬ 
ness in the state, but not expressly prohibiting a for¬ 
eign corporation which has not complied from do¬ 
ing business therein, has been held not; to render 


-43. Cal —^In re Wellings* Estate, 221 
P. 628, 631, 192 Cal 506, citmgr 

OorpiLS Jtuls. 

l^^ass—^Petition of Guaranty Trust 
Co. 143 N.E 46. 248 Mass 319 
14a C J p 1292 note 56 

'Trustee m railway mortgaiTe or deed 
of trufft 

Where a foreign corporation ac¬ 
cepts appointment of trustee in rail¬ 
way mortgage or deed of trust, to 
be executed within a state having 
restrictive statute, certifies and de¬ 
livers bonds to extent of more than 
seven millions of dollars, renders 
bills to railroad company for cer¬ 
tifying bonds and accepting deed of 
trust, exercises constant supeipri- 
sion over application of bonds as 
Issued, and, under terms of deed of 
trust, must assume the management 
-of the road in a certain event — 
Farmers' L & T Co. v Lake St 
El R Co. 61 NE. 56. 173 Ill 439, re¬ 
versed on other grounds 20 SCt, 564, 
177 US 61, 44 LEd. 667. 

44. US—Colbert v Toll, CCA 
Tenn, 31 P 2d 837. 

•46. Cal —^Equitable Trust Co. of 


New York v Western Land & Pow¬ 
er Co, 176 P. 876, 38 Cal.App 636. 
46. Md—^Bafien v Washington Loan 
& Trust Co, 106 A. 860, 132 Md 
602. 

Ohio—Conrad v Rarey, 181 NB 444, 
126 Ohio St 326 

Wis—^American Nat Bank & Trust 
Co of Chicago V Edith Rocke¬ 
feller McCormick Trust, 270 NW. 
345, 223 Wis 590 
14a C J p 1292 note 53 
In FlondA, question as to wheth¬ 
er or not a trust company doing 
business under laws of Ohio and 
located there may foreclose in Flor¬ 
ida courts mortgage on Florida lands, 
which mortgage, together with in-1 
dehtedness secured, was transferred 
in Ohio by mortgagee to trust com¬ 
pany in trust, notwithstanding that 
Florida statutes prohibit any for- 
eigm trust company becoming qual¬ 
ified to do business under laws of 
Florida, since maintenance of such 
foreclosure suit does not constitute 
exercise of “trust functions” under 
Florida statutes. Comp Q«n L 1927 
Sfi 4269. 4270, 6145, was left unde¬ 
cided because of equal di'^ision of 
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supreme court —^Taylor v Toledo 

Trust Co, 160 So 366, 368, 119 Fla 

90, citing Corpus Juris. 

47. Tex —^Eskridge v Louisville 

Trust Co, 69 SW' 987, 29 Tex 
Civ App 671. 

4a US —^American Loan, etc, Co 
V East, etc, R Co. C.CAla. 37 
F 242 

49. Tex—^Nelson v. Detroit & Se¬ 
curity Trust Co, Civ App, 38 S 
W 2d 360, affirmed. Com App , 66 S 
W.2d 860 

50. Mo—Booth V Scott, 206 SW' 
633, 276 Mo. 1, error dismissed 
Scott V Booth, 40 S Ct 484, 253 
US '475, 64 LEd 1020 

Utah—^Pirst Security Corporation of 
Ogden V State Tax Commission, 
63 P2d 1062, 91 Utah 101—Rio 
Grande Western Ry Co v Tellu- 
ride Power Transmission Co., 63 P. 
995, 23 Utah 22 

61- Mo—Booth V Scott, 206 SW 
633, 276 Mo 1, error dismissed 
Scott V Booth. 40 set 484. 263 
U.S 475, 64 LJBJd. 1020 

62. ‘Al€L—Capitol Lumber Co. v. 
MuUinix, 94 So. 88, 208 Ala. 266. 
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void the acts of such a corporation in the state 6® 
The validity of a foreign corporation’s transactions 
outside the state is not affected by its noncompliance 
with statutory requirements for doing business with¬ 
in the state 

Effect on contracts made in state see infra §§ 
1845—1855, on contracts made outside state see infra 
§ 1856 Effect on other particular matters see infra 
this section and §§ 1844, 1857-1859. 

b. Ouster or Suspension 

A foreign corporation may be ousted from exercfsing 
Its franchises within a state in violation of the state’s 
laws, provided, under some authorities at least and in 
the absence of an express statute, the power misused in¬ 
volve Its right of existence or the misuse injures the 
public. Proper proceedings for the purpose are quo 
warranto, or under some authority a bill in equity by 
the attorney general or district attorney. 

A foreign corporation exercising its franchises 
within a state, in contravention of the constitution 
or laws of such state, or without authority there¬ 
from or thereunder, may be ousted from such ex¬ 
ercise of Its franchises and privileges.55 A wrong¬ 
ful act, which if committed by a domestic corpo¬ 
ration would render it liable to forfeiture of its cor¬ 
porate existence, will render a foreign corporation 
committing it liable to a forfeiture of its right to 


do business in the state whose laws it has violat¬ 
ed ^6 However, under some authorities at least, 
a foreign corporation may not, in the absence of an 
express statute to other effect, be ousted except for 
acts constituting a misuse or abuse of power involv¬ 
ing its right of existence,or acts injuring or tend¬ 
ing to injure the public the courts must act with 
caution, and refuse to decree a forfeiture or ouster 
on a showing of abuses that may otherwise be cor¬ 
rected 59 Nevertheless, if a statute provides that 
the corporation upon being found guilty of the vio¬ 
lation of law upon which the proceedings are based 
shall be prohibited from continuing its business 
m the state, the'court has no power to impose a 
less penalty.®® The corporation cannot set up a li¬ 
cense from an officer of the state as a defense in 
a proceeding against it by the state for exercising 
its franchises and privileges within the state without 
authority of law, since the license may have been 
issued without authority of law.®i 

The proper judgment in proceedings based on the 
corporation’s violation of law is to oust the corpo¬ 
ration from the exercise of its franchises within the 
state and not to oust it from the franchise of being 
a corporation or from any of the franchises con¬ 
ferred upon it by the law of its creation.®^ If the 
judgment of ouster so provides, the corporation may 


53. Ohio —^List V Burley Tobacco 
Growers* Co-op Ass*n, 151 N B. 
471, 114 Ohio St 861. 

54b Utah —Chandler v. Culhmore, 
49 P2d 422, 87 Utah 407. 

65w U.S—Hanover Fire Ins Co v. 
Carr, 47 S Ct 179, 272 US 494, 
71 L Bd 372, 49 A L. R 713, revers- 
ing 148 NB 23, 317 Ill 366, and 
conformed to Hanover Fire Ins 
Co V Harding, 168 NB 849, 827 
Ill 690 

Maas—In re Opinion of the Jus¬ 
tices, 147 NB 681, 251 Mass 569. 
14a C J p 1293 note 64 
Faxtloiilar acts or omissions 

(1) Payment of dividends from the 
proceeds of sales of stock instead 
of from earnings—State v Bnctson 
Mfg Co. 206 NW 246, 113 Neb 781. 
41 A L R 992, modified on other 
grounds on rehearing 207 NW 664, 
114 Neb 341, 44 AUR 1172 

<2) Consistent llle^l use of pow¬ 
er to lend mo-ney—State ex rel. v 
Family Loan Co, 73 S W 2d 167, 167 
Tenn 654 

(8) Loaning of money in excess of 
the legal rate of interest—State v 
Central Purchasing Co, 226 N.W. 46. 
118 Neb 388—State v Beck Finance 
Corporation, 226 N.W. 49, 118 Neb 
882 

(4) Operation of cotton gin at 
place other than the location of the 


corporation's cotton oil plant —State j 
V Crescent Cotton Oil Co, 77 So. 185,1 
116 Miss 398. 

(5) Failure to pay license fee — 
Earl Fruit Co, v. State, 233 P. 618, 
40 Idaho 426 

(6) Failure to pay a deficiency m 
a franchise tax, the period ajfter 
which the corporation’s right to do 
business will be suspended begin¬ 
ning to run a certain time after 
.demand by the commissioner after 
the deficiency has become finaL— 
Bamsdall Oil Co of Califorma v. 
Merriam, D C Cal., 8 F.Supp 186. 
Tr]LOoiurtitii.tioDality of statute 

Of course, a statutory power to re¬ 
voke license of foreign corporation 
for breach of state law can only be 
validly exercised if law be constitu¬ 
tional —^Hanover Fire Ins Co. v. 
Carr, 47 S Ct. 179, 272 US. 494, 71 
LBd. 372, 49 AL.R 713, reversing 
148 NB. 23, 317 III. 86;6, and con¬ 
formed to Hanover Fire Ins Co. v. 
Harding, 158 NB 849, 327 Ill 690. 

66b Minn —State v Standard Oil 
Co, 126 N.W. 527, 111 Minn 86 

57. Tenn—State ex rel. v. Family 
Loan Co, 73 S W 2d 167, 167 Tenn 
654. 

5a Tenn—State ex rel. v. Family 
Loan Co, supra. 

14a C J. p 1293 note 70. 
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Baagerons acts 

A state may revoke the license to 
do business in the state of a foreigm 
corporation committing acts forbid¬ 
den by Its charter or by a general 
rule of law and dangerous to the 
public —State v. American Sugar Re¬ 
fining Co, 71 So. 137, 138 La. 1005. 

Pailure to pay taxes 

The facts that a foreign corpora¬ 
tion doing business had not paid tax¬ 
es and that its conduct of business 
without payment of tax Is by statute 
declared a nuisance present no ground 
for forfeiture of corporate franchise 
or banishment of foreign corporation 
from state.—State ex rel v. Family 
Loan Co., 73 SW.2d 167, 167 Tenn. 
654. 

59. Tenn—State ex rel. v. Flamily 
Loan Co, supra. 

ea Minn—State v. Creamery Pack¬ 
age Co., 132 N.W. 268, 116 Minn. 
207, LRA.1915A 892, Ann Cas. 

1912D 820. 

ei. Ohio—State v. New York Fidel¬ 
ity, etc.. Ins Co., 31 N.E 658, 49 
Ohio St 440, 34 Am SR. 673, 1ft 
LRA. 611. 

14a C.J. p 1293 note 68. 

62. Ohio—State v. Western Union. 
Mut L Ins. Co, 24 N.B 392. 47 
Ohio St 167. S L.R.A. 129 
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liquidate its business within the state and collect its 
debts and other assets by statute, corpora^ 

tions to which it may transfer its property and busi¬ 
ness or which assume the payments of its obliga¬ 
tions may be prohibited from incorporating or doing 
business within the state.®^ 

The property of a foreign corporation doing busi¬ 
ness within the state is not forfeited because of a 
suspension of its right to do business for failure to 
comply with statutory requirements.®^ 

Nature of proceedings. A proper proceeding to 
effect thq ouster of a foreign corporation on the 
ground that it is exercising its franchises within 
the state in contravention or without authority of 
law IS a proceeding in the nature of an information 
for a writ of quo warranto,®® or, it has been held, 
by a bill in equity brought by the attorney general®*^ 
or by the district attorney on the relation of a pri¬ 
vate person,®® A statute authorizing a particular 
t 3 rpe of proceeding by the state to prevent a foreign 
corporation from exercising its franchises in the 
state in contravention or without authority of law 
does not necessanly preclude the maintenance of 
other proceedings by the state for that purpose,®® 
nor does a statute prescribing a specific penalty for 
violations of statutes by foreign corporation pre¬ 
clude the institution of proceedings by the state nec¬ 
essary to prevent a foreign corporation from exer¬ 
cising corporate powers not authorized by kw.'^o 
However, only the state, not a private person as 
such, may maintain a proceeding to determine 
whether a foreign corporation is doing business in 
the state in violation of law.^i 

Authority of official revoking license. Revocation 
of a foreign corporation’s license to do business in 


the state by an official not authonzed to revoke the 
license does not prevent such a corporation from 
continuing to do business under the license issued 
to it *^2 

Reinstatement Where a statute imposing re¬ 
quirements for the doing of business in the state 
by a foreign corporation makes no provision for a 
withdrawal or voluntary suspension of business by 
a foreign corporation subsequent to compliance with 
such requirements, such a corporation may become 
requalified to transact business in the state only by 
complying with all requirements with which it 
would have been bound to comply during the interim 
had It not withdrawn from doing business in the 
state,'^® 

Transaction of business after ouster. If, despite 
a forfeiture of its right to do business in the state, 
a foreign corporation attempts to continue to trans¬ 
act business therein, its property and assets withm 
-the state become charged with a trust for the bene¬ 
fit of persons with whom it attempts to transact 
such business 74 

Use of name. A foreign corporation doing busi¬ 
ness in the state without having procured a cer¬ 
tificate of authority as required by statute is not 
entitled to use its name in the state as against a 
subsequently incorporated domestic corporation 
which adopted a similar name without knowledge 
of the foreign corporation’s name.^® 

c. CommencemeiLt or Maintenance of Action by 
Corporation or Assignee 

(1) In general 

(2) Subsequent compliance 


G3. Tex—Wren v. Stanton Mercan¬ 
tile Co, Civ.App, 140 S.W 1146. 

14a C J p. 1293 note 72 

64. Tex.—^Pierce Oil Corp v Wein- 
ert, 167 SW 808, 106 Tex 435 

OBb Mich —J. H Eastman Co v. 
Beasley, 280 N.W. 116, 286 Mich 
74 

eew Fla—state v S H. Kress & Co, 
Fla, 165 So. 823, 830, concurring 
opinion of Whitfleld, J„ citing Cfop- 
pus Joris. 

Mich.—^Atty-Gen- v A. Booth, etc., 
Co, 106 N.W. 868, 143 Mich. 89. 

Neb—State v Beck Finance Corpo¬ 
ration, 225 NW 49, 111 Neb 382— 
State v. Central Purchasing Co, 
226 NW 46, 118 Neb 383—-State 
V. Bnctson Mfg Co., 206 NW 246, 
113 Neb 781, 41 ALR. 992, modi¬ 
fied on other grounds on rehearing 
207 NW 664, 114 Neb. 341, 44 AL 
R 1172 

14a C J p 1293 note 64. I 


Proceeding to test validity of license 

The proper remedy to test the va¬ 
lidity of a license issued to a foreign 
corporation is quo warranto, hrought 
directly against the corporation, and 
not mandamus to compel the licens¬ 
ing official to revoke the license — 
State V Gearheart, 185 NB. 606, 104 
Ohio St. 422 

67. Tenn—State ex rel. v. Family 
Loan Co, 78 SW2d 167, 167 Tenn 
664—State v Standard Oil Co, 110 
SW 666, 120 Tenn 86. 

6®, Tenn —State ex rel v Family 
Loan Co, 73 SW2d 167, 167 Tenn. 
654 

09. Minn —State v. Standard Oil 
Co, 126 NW 627, 111 Minn 86 
N.T —^Peo V American Ice Co., 120 
NTS 41, 135 App Div. 180 
14a C J. p 1292 note 61 £a] (2), <8) 

7a Tex—Western Union Tel Co v 
State, Civ App., 121 SW 194 

71. Mont.—^MacGinniss v. Boston, i 
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etc. Cons Copper, etc, Miri Co., 
75 P. 89, 29 Mont 428 
Only state may complain, of a for¬ 
eign corporation's failure to comply 
with statutory requirements for do¬ 
ing business in the state —^Northwest 
Ready Roofing Co v. Antes, 219 N. 
W 848, 117 Neb 121 

72. US —^Firemen’s Ins Co of New¬ 
ark, N. J. V. King, DC SC, 54 F. 
2d 941 

73. Idaho —^Earl Fruit Co. v. State, 
233 P 618, 40 Idaho 426 
^yment of lioeiuse fees which ac¬ 
crued during the time it withdrew 
from doing business in the state — 
Earl Fruit Co v Slate, supra 

74. Tex —Whitehead v. Bulkley, Civ. 
App., 37 S.W.2d 1112 

7& US —^Mutual Export & Import 
Corp V Mutual Export & Import 
Corp. of America, D.CN.T., 241 F. 
137. 
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(1) In General 


Under rtatutM expreasly providino, a foreign cor- 
poration failing to comply with the etatutory require, 
ments for doing bueineas in the state may not maintain 
actions in the state's courts. Statutes penalizing non- 
compliance but not declaring its effect on a corporation’s 
right to malnUin actions are variously held to bar or not 
to bar actions by noncomplying corporations, statutes 
not expressly penalizing noncompliance have been held 
not to bar such actions. Substantial and honest com¬ 
pliance has been held sufficient. 

Under statutes expressly so providing, a foreign 


corporation which has failed to comply with certain 
requirements may not maintain in the courts of the 
state any suit or action,'^® either legal or equitable, 
on any demand whether arising out of contract or 
torts^^ However, such statutes have been held not 
to preclude a noncomplying foreign corporation 
from suing on a cause of action not arising from, 
or in connection with, its noncompliance.'^* 

Under some authorities, statutes penalizing for¬ 
eign corporations doing business in the state with- 


T6L XT.S.—^EUiyes Wheel Co, v Amer^ 
lean Distributing Co, Mich, 267 
P 881, 169 CCA. 31, reversing, D 
C, American Distnbutmg Co v 
Hayes Wheel Co, 260 P 109, cer¬ 
tiorari denied 40 SCt 13, 260 U.S 
672, 63 LPd 1200 

Colo —^King Copper Co v. Dreher, 
191 P. 98, 68 Colo 554 
Pla—Reliance Pertilizer Co v. Da¬ 
vis, 169 So. 579, 124 Pla 869—Ir¬ 
win V Gilson Realty Co, 158 So 
77, 117 Pla 394. 

Mass—^Lewis v. Club Realty Co., 
163 HP 172, 264 Mass 588. 

Tex—Smith v. Jasper Coimty Lum¬ 
ber Co, 76 SW2d 506, 124 Tex 
166, reversing, CivApp, 46 SW.2d 
430—^Davis v United Shoe Repair¬ 
ing Mach Co, CivJLpp., 92 SW.2d 
1107, error dismissed—^Elliott Elec¬ 
tric Co v. Clevenger, CivApp, 300 
SW. 91 

Wash —^Dalton Adding Machine Sales 
Co, V Lindquist, 242 P. 648, 187 
Wash. 876. 

Wis.—State V Qehrz, 194 NW 418, 
181 Wis 238 

14a C J. p 1299 note 3, p 1312 note 9 
[a]. 

▲sssssmeiLt of tax 

Where a statute, providing that 
no action shall be maintained or re¬ 
covery had by a foreign corporation 
after a designated time from the be¬ 
ginning of business within the state 
without obtaining a receipt for the 
payment of a license fee contem- j 
plates that such license fee shall first | 
be assessed by the state tax com¬ 
mission, a failure to obtain such a 
receipt does not preclude suit by a 
foreign corporation where no assess¬ 
ment has been made—^In re Schef- 
tel*s Estate, 9 NE2d 809, 276 N.Y 
135, reversing 294 NT.S 387, 250 
AppDiv 396, affirming 281 K.Y.S. 
967, 166 Misc. 443—14a CJ. p 1299 
note 8 [a] (4). 

Oontxaot and tort aotUms 

A statute which denies right 
of a foreign corporation to sue or 
maintain actions in the courts of the 
state until they have complied with 
certain requirements, and regardless 
of whether they are doing business 
in the state, bars a noncomplying 
foreign corporation from xnaintam- 
tng any action, whether arising out 
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of contract or tort —^Thompson v. 
Scroyer, 104 NW. 864. 20 SD 72— 
Bishop v Schleuning, 104 NW 864, 
20 SD 71—^Bradley v. Armstrong. 68 
N.W 733, 9 SD. 267—14a CJ p 1312 
note 9 

What constitutes ^'action” 

(1) Proceedings to enforce claims 
in a surrogate's court are “actions” 
withm the meaning of such statutes. 
—In re Scheftel’s Estate. 294 N Y S. 
387. 250 AppDiv. 396. affirming 281 
N Y S 957, 166 Misc. 443, reversed on 
other grounds 9 NE2d 809, 276 NY. 
135—In re Scheftel's Estate, 280 N. 
Y.S 636. 155 Misc 632 

(2) An arbitration, on the other 
hand, being an investigation and de¬ 
termination of matters of difference 
between contending parties by one or 
more unofficial persons chosen by the 
parties and called arbitrators or ref¬ 
erees. and resulting in the substitu¬ 
tion of a private tribunal for the 
courts. IS not an action within such 
statutes; hence, where arbitrators 
xnake an award in favor of such a 
foreign corporation, it is entitled to 
have the award, the proceeding be¬ 
ing statutory, entered up as a Judg¬ 
ment of the court.—^Temple v. River- 
land Co., Tex.CivApp., 228 S.W 605 

Puxposa of such penalty on foreign 
corporations for nonpayment of 
franchise taxes has been said, how¬ 
ever, not to be the benefiting or pro¬ 
tection of persons dealing with the 
corporation, but the collection of 
such taxes.—^Real Estate-Land Title 
& Trust Co. V Dildy, Tex.Civ.App.. 92 
SW.2d 318, error refused. 

ralluxe to file aztioles of lucozpota- 
tiom 

A statute requiring a license fee 
of every foreign corporation having 
filed its articles of incorporation, and 
prohibitmg those which have not 
paid such fee to maintam any action 
m the courts of the sthte, la not in¬ 
applicable to a foreign corporation 
which has neither filed its articles 
of mcorporation nor paid the license 
fee—^Delton Adding Mach. Sales Co. 
V Lindquist. 242 P, 648, 137 Wash. 
376 

Statuto hM not rspoalsd 

Statute forfeiting right of foreign 
corporations to do business on fail¬ 
ure to comply with statutory require- 
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ments did not repeal statute prohibit¬ 
ing corporations from maintaining 
suit while failing so to comply — 
Milton-Preewater & Hudson Bay Irr. 
Co. V Skeen, 247 P 766, 118 Or. 487 

77. Ind,—Barnett v. Central Repub- 
, lie Bank & Trust Co, 196 N E 369, 

100 Ind.App. 496. 

Minn—Kraft v. Hoppe. 188 NW. 162, 
152 Minn 143 

Mo—^Flmn v Gillen, 10 S.W 2d 923, 
320 Mo 1047. 

Tex.—Smith v Jasper County Lum¬ 
ber Co.. 76 S.W2d 605, 124 Tex. 
166, reversing. Civ.App., 46 S W.2d 
430-—Jenkins v. Pure Oil Co., Civ. 
App., 53 S W.2d 497—^John A. Dick¬ 
son Pub Co V. Bryan. CivApp, 
289 SW 1042, 60 A.LR. 983. re¬ 
versed on other grounds, Com.App, 
5 SW.2d 980—Stanard v Cantwell, 
CivApp., 286 SW 760—^Pirst State 
Bank of Bangs v, Janellen Oil Co., 
Civ App., 276 S W. 210—Maxwell v. 
Winner Gas Stove Co, CivA.pp., 
263 S.W 944 
14a C J p 1299 note 2. 

So under statutes to same effect — 
Indiana Harbor Belt R. Co. v. Green. 
124 N E 298. 289 IlL 81. 

Oorpoxatious amenable to statute 
A statute providing that foreign 
corporations other than certain types 
shall comply with the statutory re¬ 
quirements before transacting busi¬ 
ness or exercising its powers in the 
state, and that any foreign corpora¬ 
tion not complying therewith shall 
be barred from malntaming any ac¬ 
tion, either legal or equitable, in the 
state on any claim, whether arising 
out of contract or of tort, does not 
prohibit actions by all types of for¬ 
eign corporations; it does not pro¬ 
hibit actions by corporations of the 
types which it expressly excepts 
from the necessity of complying with 
the requirements for doing business, 
such as foreign guaranty companies, 
although not specifying that it bars 
actions only by corporations which 
must comply with such require¬ 
ments.—^American Guaranty Co. v. 
State Bank of East Lynn, 244 IlL 
App. 16 

78. Ind.—^Dodgem Corporation v. D. 
D. Murphy Shows, 183 N.E. 699, 96 
Ind.App. 326, rehearing denied 18S 
N.E. 169. 96 IndJVpp. 825. 
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out complying with certain requirements, but not 
expressly declaring the effect failure to comply shall 
have upon such corporation's right to maintain ac¬ 
tions in the state, preclude noncomplying corpora¬ 
tions from .maintaining actions arising out of busi¬ 
ness transacted within the state however, there 
is ^authority to the contrary.^O Statutes prohibiting 
a foreign corporation from doing business m the 
state without complying with statutory require¬ 
ments, but not expressly prescribing a penalty for 
noncompliance, have been held not to make com- 
phance a condition precedent to the maintenance of 
an action by a foreign corporation either in contract 
or in tort.^1 

Even in jurisdictions where a noncomplying for¬ 
eign corporation may ordinarily be barred from 
maintaining an action in the state, the mere fact 
that it has not complied with statutory requirements 
will not in all circumstances bar it from obtaining 
legal redress m the state.®^ The right of a foreign 
corporation to do business within the state cannot 
be inquired into when it seeks execution upon judg¬ 
ments already recovered *3 

Construction of statutes generally. While stat¬ 
utes barnng noncomplying foreign corporations 
from mamtammg actions m the state have been 
strictly construed, on the ground that they are penal 
in nature,it also has been held that they should 
receive a hberal construction.^® Thus it has been 
held that a foreign corporation will not be preclud¬ 
ed from maintaining an action because of failure to 
comply technically with a statute,®® where there has 
been a substantial and honest compliance as far as 


possible.®*^ Where no effort is made to comply 
with all the conditions imposed, compliance with 
some of the terms of the statute has been held not 
to amount to substantial compliance,®® and a delay 
in compliance may be such as to deprive it of the 
character of substantial compliance,®® so as to bar 
the corporation from maintaining an action. 

Assignee. Where a foreign corporation is barred 
from maintaining an action in the courts of the 
state because of failure to comply with statutory 
requirements, one to whom it has assigned its claim 
is likewise barred from maintaining an action there¬ 
on m such courts 

Application of doctrine of estoppel. It has been 
held that the doctrine of estoppel will not be applied 
in a foreign corporation's favor so as to enable it 
to maintain an action despite noncompliance with 
statutory requirements.®^ 

(2) Subsequent Compliance 

A foreign corporation’s disability, under a statute 
expressly so providing, to sue in the state courts after a 
forfeiture of its right to do business in the state has been 
held removed by its compliance and* reinstatement of its 
permit before suit. Statutes prohibiting the main¬ 
tenance of actions by noncomplying foreign corporatiqns 
are variously held to require or not to require compliance 
before commencement of the action. 

A foreign corporation's disability, under a statute 
expressly so providing, to sue in the state courts 
after its right to do business in the state has been 
forfeited has been held to be removed by its com¬ 
pliance and a reinstatement of its permit before 
suit,®® as regards causes of action arising after as 
well as before the forfeiture,®® and without regard 


79. Tenn.—Lummus Cotton Gin Co, 
V Arnold, 269 S.W. 706, 161 Tenn. 
640—^Equitable Trust Co Cen¬ 
tral Trust Co., 289 SW. 171, 146 
Tenn 148 

80. Ky.,—Robb' v. Midland Accept¬ 
ance Corporation, & S.W.2d 877, 226 
Ky 268—^Falls City Machinery & 
Wrecking Co v. Sobel-Mark Fur¬ 
niture Co., 292 SW 814, 219 Ky. 
196—^Williams, v {Dearborn Truck 
Co, 29,1 S.W. 388, 218 Ky 271, 

Statnte held not to bar ralt 

Pla..—Farrell v. Forest Inv. Co, 74 
«So 216, 7$ Fla 191, 1 A.L R 26 

81. Okl —Home Insulation Co v 
Home & Building Insulation Co , 62 
P2d 1066, 175 Okl 428—Red Seal 
Refining Co v Red Seal Refinmg 
Corporation, 241 P. 762, 115 Okl. 
63 

88. Mich—Windisch v Mortgage 
Sec Corporation of America, of 
.Norfolk, Va, 286 NW. 880, 264 
Mich. 492 

88L Idaho—Sparkman v. Mlller-Ca- 
hoon Co., 282 P. 273, 48 Idaho 254 


84. Ill—^National Oxygen Co. v. 

Roach, 251 IllApp. 679 
Te:?:—^Deveny v Success Co, Civ. 
App. 228 S W 296, error refused. 

86.' Mich—^Newburgh Steel Co. v 
Auto Steel Co, 284 N.W 682, 288 
Mfch.^ 166 

86. La —Claude Neon Federal Co 

V Four Hundred Club, 184 So. 445, 
16 LaApp 65>L '' 

87. Mich—^Newburgh Steel Co v. 
Auto Steel Co, 284 NW ‘682, 288 
Mich 166 

14a C J p 1293 note 62. ' 

88. Idaho—^^arr v Western Loan, 
etc, Co, 99 P 1049, 16 Idaho 741, 
21 LRA,NS. 707. 

88. Mich—Newburgh. Steel Co. v. 
Auto Steel Co. 284 N.W. 682, 288 
Mich. 156. 

9a Alaska —Seattle Merchants’ 

Ass’n V Larson, 6 Alaska 264. 
ABBlgnment to ' oomplsrlng corpora- 
tion 

The rule of the text applies where 
the assignee is a corporation which 
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has complied with tl>e statutory re¬ 
quirements —Seattle Merchants' 

Ass’n V jLarson, supra. 

91. Colo—^Kmg Copper Co. v. Dre- 
her, 191 P. 98, 68 Colo. 564 
Offlloer or agent of a foreign cor¬ 
poration, ’ being sued thereby, is not 
estopped by the fact that he is an 
agent thereof from invoking the de¬ 
fense that the corporation has not 
complied with certain statutory re¬ 
quirements. 

Colo —King Copper Co. v. Dreher, 
supra 

TSx—Wolforth V A. J. Deer Co , Civ. 

, ' App ,'298 S W 690. 
p9. Tex—^Russell v Finance Corpo- 
' ration of Amenoa, ClvJLpp., 44 S 
W 2d. 1003, error dismissed. 

93. Tex-r-Real Estate-Land Title &' 
'Trust Co, V. Dlldy, OlvApp., 92 S 
, W.2d 318, error refused. 
iStatnte barring relief on cause aris¬ 
ing before forfeiture 
A Statute providing that, in any 
Suit against a foreigm corporation 
whose permit to do business has ^ 
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to the lapse of time before compliance.®* However, 
where a statute expressly so provides, the corpora¬ 
tion must have complied with statutory require¬ 
ments at the time the contract was made or the tort 
was committed The fact that a foreign corpo¬ 
ration has done business in the state without com¬ 
plying with statutory requirements does not affect 
its right to maintain an action on a claim acquired 
after it has ceased to do such business.®® 

Compliance after commencement of action. 
Statutes prohibiting a noncomplying foreign corpo¬ 
ration from maintaining an action have been held 
not to prohibit a foreign corporation which has 
complied with the statutory requirements after com¬ 
mencement of an action to proceed with the action 
after compliance ,*7 but other authority holds that 
compliance after commencement of an action, and, 
especially, after a decision therein by the court, will 
not remove the bar of the statute.®* 

§ 1844. Effect on Recognition of Corporate 
Existence 

In the absence of an express provision to the con¬ 
trary, statutes prohibiting foreign corporations from 
doing business In the state until they have complied with 
certain requirements are generally held not to withhold 
or withdraw from a noncomplying foreign corporation a 
recognition of its corporate status. 

In the absence of an express provision to the 
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contrary,®® statutes prohibiting foreign corporations 
from doing business in the state until they have 
complied with certain requirements are generally 
held not to have the effect of withholding or with¬ 
drawing from a foreign corporation doing business 
in the state in violation of such prohibition the rec¬ 
ognition extended under the general rules of com¬ 
ity of its status as a corporation.^ Howev'er, there 
IS some authority to the contrary.2 

§ 1845. Effect on Contracts Made in State 

a. In general 

b. Equitable relief to other party 
a. In General 

The validity of contracts made In the state by a non- 
complying foreign corporation is determined by interpret¬ 
ing the applicable statutes. The decisions as to the 
validity of such contracts are in conflict, although fre¬ 
quently the conflict is not actual because of a difference 
in the language of the provisions on which the decisions 
are based. 

Obviously, the validity of contracts made in the 
state by a foreign corporation which has not com¬ 
plied with statutory requirements for doing busi¬ 
ness in the state is determined by interpreting the 
applicable statutes.® Upon the question whether the 
failure of a foreign corporation to comply with re- 
^strictive statutes such as those imder consideration 
before undertaking to do business in the domestic 
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been forfeited on a cause of action 
arising before the forfeiture, no af¬ 
firmative relief shaJl be granted to 
such corporation unless Us right to 
do business in the state shall have 
been revived does not preclude re¬ 
vival of a right to sue upon causes 
of action arising at a time when the 
forfeiture is in effect, the effect of 
the statute being merely to distin¬ 
guish between defensive and afl&rma- 
tive relief as to causes of action aris¬ 
ing prior to the forfeiture —^Real Es¬ 
tate-Land Title & Trust Co. v. Dil- 
dy, supra. 

94. Tex—Real Estate-Land Title & 
Trust Co V Dildy, supra. 

Tex—Smith v. Jasper County 
Lumber Co., 76 SW2d 605, 124 
Tex 166, reversing, Civ.App, 46 5. 
W.2d 430 

96L U S.—Ross-Riggins Co. v. Protz- 
inan, C.CA^laska, 278 F. 699 

97. Ill —Emcee Corporation v. 
George, 12*N E,2d‘333, 293 III App 
240. 

N.J—^Peter Doelger Brewing Corpo¬ 
ration, v Spindel, 186 A. 429, 14 N* 
J.Miqc. 623 

Or —Milton-Preewater & Hudson 
Bay Irr Co v. Skeen, 247 P. 766, 
118 Or. 487. 
bL Florida 

(1) A statute prohibiting a foreign 


corporation which has not obtained a 
permit to do business in the state 
from maintaming an action in the 
state has been held not to prevent 
such a corporation from commenc¬ 
ing an action, and, after compliance, 
from proceeding therewith; and, al¬ 
though the action is subject to stay 
pending compliance with the require¬ 
ments, it IS not subject to ahatemeut 
if the corporation complies prior to 
the final decree.—^Burton v Oliver 
Farm Equipment Sales Co., 163 So. 
468, 121 Fla 148. 

<2) However, a statute prohibit¬ 
ing a foreign corporation which has 
not paid the required filing fee or 
tax from maintaining an action m 
the state has been held to require 
dismissal of ah action by such a cor¬ 
poration; and subseauent compli¬ 
ance will not remove the bar against 
the action, although the corporation 
will not be barred from commencing 
a new action—Irwin v. Gilson Real¬ 
ty Co.. 168 So. 77, 117 Fla. 394. 

»a ^N.Y.—^In re Scheftel’s Estate,' 
294 NTS. 387, 260 App.Div. 896,' 
aifirming 281 NY.S 957, 156 Miso. 
443, reversed on other grounds 9 
N.B 2d 809, 275 N.Y 135. 

99. Colo.—^Iron Silver Min Co. v. 
Cowie, 72 P 1067, 1068, 31 Colo. 
450 

14a C J. p 1294 note 78. 
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1. Miss—Springfield Grocery Co v. 
Devitt, 88 So. 497, 498, 126 Miss- 
169, citing Corpus J'nxis. 

Mo.—Hurst Automatic Switch & Sig¬ 
nal Co V. Trust Co. of St. Louie; 
216 SW 954 
14a C J p 1294 note 77. 

9. Tenn —Campbell - Moss - Johnson. 
Inc. V. Lupton, 290 S.W. 992, 165 
Tenn 93, 51 ALR 372, rehearing 
denied 1 SW.2d 783. 

14a C.J. p 1294 note 77. 

BexLsflt of corpoxatloiL laws 

A foreign corporation failing to 
comply with state laws is not enti¬ 
tled to the benefit of the laws of 
the state with reference to corpora¬ 
tions.—^Bhrst Security Corporation of 
Ogden V. State Tax Commission, 63 
P.2d 1062, 91 Utah 101. 

3. La.—Claude Neon Federal Co. v. 
Four Hundred Club, 134 So. 445, 16 
La App 651. 

Advice of public official 

However, advice given foreign cor¬ 
poration py state superintendent of 
banks respecting legality of such cor¬ 
poration's transactions in the state 
18 no defense to action against cor^ 
poration respecting contracts 'made 
with it—^Kaufman v Investors' Syn¬ 
dicate. 268 NTS. 161, 149 Mise 686, 
affirmed 271 K.Y.S. 1058, 242 App.Div. 
609. 
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state, will render its contracts, made in the state, 
void or voidable, the decisions are in a state of ir¬ 
reconcilable conflict,^ although frequently the de¬ 
cisions are only apparently in conflict because of a 
difference in the language of the statutory or con¬ 
stitutional provisions on which they are based ^ 

Where a statute -expressly so provides, contracts 
made m a state by a foreign corporation which has 
not first complied with the requirements imposed are 
void and unenforceable, at least as regards the cor¬ 
poration.® Similarly, where a statute expressly pro¬ 
vides that no foreign corporation which has not first 
complied with the requirements imposed may make 
a valid contract in the state, a contract made in the 
state by such a corporation is not valid, or enforce¬ 
able by it.*^ Statutes providing that contracts of 
noncomplying foreign corporations shall be void on 
behalf of the corporation and its assigns penalize 
only the corporation and its assigns and render such 
contracts merely voidable, not absolutely void,® 
and, similarly, statutes providing that such contracts 


shall be declared void at the option of other inter¬ 
ested parties render such a contract merely voidable, 
not absolutely void.® So the validity of contracts 
made in a state by a foreign corporation in viola¬ 
tion of a statute prohibiting foreign corporations 
from doing business in a state until they have com¬ 
plied with certain requirements is unaffected where 
the statute expressly provides that noncompliance 
shall not invalidate such contracts A statute ex¬ 
pressly providing that contracts by or on behalf of 
noncomplying foreign corporations shall be enforce¬ 
able against them do not make an obligation of such 
a corporation enforceable against a person whose 
only connection with the obligation was to give a 
mortgage as security therefor.^^ 

Particular types of contracts. By express provi¬ 
sion, some statutes make void on behalf of a non¬ 
complying foreign corporation all contracts made by 
It affecting its liability, or relating to property with¬ 
in the state Where a statute specifies the char¬ 
acter of contracts which are void, it negatives a 


4 . Cal.—^Perkins Mfgr. Co v Clinton 
Const Co , 295 P 1, 3, 211 Cal 2'2S, 
citingr Oorpns Juris. 

Ky —E C Artman Luinber Co v 
Bogard, 230 SW 963, 191 Ky 892 
La—Claude Neon Federal Co v 
Four Hundred Club, 134 So. 446, 16 
LaApp 661. 

14a C J. p 1294 note 80. 

Defense to negotiable Instruments 
see Bills and Notes § 502 b 
& Ky—C Artman Lumber Co. v 
Bogard, 230 S.W. 963, 191 Ky. 392 
6L Alaska —^Alaska Siberian Nav. 
Co V. Polet, 7 Alaska 874—Van 
*Schuyver Co. v. Breedman, 5 Alas¬ 
ka 260. 

Anz.—^National Union Indemnity Co 
V Bruce Bros, 38 P 2d 648, 44 Ariz. 
454. 

Cal —^Perkins Mfg. Co. v Clinton 
Const. Co of California, 296 P. 1, 
211 Cal 228, 76 ALR. 439—San 
Francisco Breweries v. Superior 
Court in and for City and County 
of San Francisco, 261 P. 935, 80 
CalApp 433. 

Ohio—Short Films Syndicate Co v 
Standard Film Service Co, 176 N 
E. 893, 39 Ohio App 79 
Okl —Seidenbach's v. A B. Little Co , 
294 P 126, 146 Okl 247 
Utah—^First Nat Bank of Price v 
Parker, 194 P. 661, 67 Utah 290, 12 
A.LR 1873 

14a C.J. p 1294 notes 82, 85. 

Statute applicable to all contracts 
A statute rendering contracts of 
foreign corporations doing business 
m state without complying with en¬ 
abling statute void, includes all 
transactions whatsoever, implied con- * 
tracts as well as expressed, and ex¬ 
cludes idea that corporation may j 
pick out particular contract made I 


within state and claim any rights 
under it and sue on it —^Dunn v 
Utah Serum Co, 238 P 246, 66 Utah 
627 

Statutes protecting citizens only 

(1) A statute requiring foreign 
corporations to comply with certain 
requirements before doing business 
in a state, and expressly declaring 
all contracts made with citizens of 
the state in violation thereof to be 
void as to the corporation, does not 
invalidate contracts made in the state 
with noncitizens or not clearly shown 
to have been made therein with citi¬ 
zens,—Ross-Higgins Co. v Protz- 
man, CCA.Alaska, 278 F 699—Cobb 
V. McDonald-Weist Logging Co„ CC 
A.Alaska, 278 F. 165—^14a C J p 1294 
note 85 [d] 

(2) Rather, such contracts are 
merely voidable at the election of 
the other party.—^In re Craig Lum¬ 
ber Co, 6 Ala^a 366 

(8) The rules apply where the oth¬ 
er party to the contract is a foreign 
corporation —In re Craig Lumber 
Co., supra. 

7 - US —^Phillips Co. *v. Everett, C 
CAHich, 262 F 341, certiorari de¬ 
nied 40 sot 844, 252 US. 679, 64 
LBd. 726 

Mich—Q-eneral Highways System v. 
Dennis, 230 NW. 906, 251 Mich 
152—^Republic Acceptance Corpora¬ 
tion V. Bennett, 189 N.W. 901, 220 
Mich 249 

14a C J p 1294 note 88 
Contract to be perfonued in state 
Statutes containing a provision 
such as set out m the text and a pro¬ 
vision that such a corporation can¬ 
not maintain an action founded upon 
a prohibited act have been held to 
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invalidate and preclude recovery on 
a contract to be performed by the 
corporation in the state, even though 
the corporation is not doing business 
in the state at the time of making 
the contract —Michigan Lubricator 
Co V Ontario Cartridge Co, CCA 
Mich, 276 P 902. 

a Mich —Bishop V, Hannan Real 
Estate Exchange, 255 NW. 699, 
267 Mich 676 

Ohio—Conrad v Rarey, 181 NB 444, 
125 Ohio St 326 

Okl—^McMillan v Pawnee Petroleum 
Corporation, 1 P 2d 775, 161 Okl. 
4—^M S Cohn Gravel Co. v Terry, 
275 P 1048, 136 Okl 276—M S 
Cohn Gravel Co v Southern Sure¬ 
ty Co, 264 P 206, 129 Okl 171 
Wis—American Slicing Mach Co v. 
Jaworski, 192 NW. 60, 179 Wis" 
684. 

9 . Anz—^Eastlick v. Hayward Lum¬ 
ber & Investment Co, 263 P. 936, 
83 Anz. 242 

Time of exaroising option 

Party dealing with corporation may 
have contract declared void, or de¬ 
cline to do so, just as effectively be¬ 
fore suit as afterward—^Eastlick v 
Hayward Lumber & Investment Co, 
supra. 

lOL Pa—Scranton Investment Co. v 
Layfleld, 88 LackJur 186 
14a C J. p 1296 note 87. 

11. Cal.—^Morgan v Callahan, 279 P. 
487, 99 Cal.App 756. 

12. U.S.—Mandel Bros, v, Henry A. 
O’Neil, Inc, CCAS.D, 69 P2d 
462 

Wis.—^Florida Realty Finance & Se¬ 
curity Co. V Chris Schroeder & 
Sons Co, 272 N.W 38, 224 Wis. 
186—^Holleb Liquor Distributors v. 
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legislative intent that other contracts shall be 
yoidM Where a foreign corporation has complied 
with statutes governing the particular type of con¬ 
tract in question, the corporation’s noncompliance 
with general statutes prescribing conditions under 
which foreign corporations may engage in business 
in the state does not invalidate its contract.!^ 

Requirements as to signature. A contract be¬ 
tween a public agency and a foreign corporation is 
not invalid because the corporation’s bid bond was 
not signed by its resident agent, where the bond 
was countersigned by a local agent prior to ap¬ 
proval of the bid.i5 

b. Equitable Eelief to Other Party 

Although a statute renders void a contract with a 
noncomplying foreign corporation, the other party ts 
entitled to such equitable relief as will place him as near 
as may be in statu quo Where the contract is merely 
voidable, it may be avoided only on the tender or return 
of what has been received under It. 

Where a statute renders void a contract with a 
foreign corporation which has not complied with 
statutory requirements, the other party to the con¬ 
tract is entitled to such equitable relief as will place 
him as near as may be m statu quo.^® It is no de¬ 
fense to the corporation that the acts of the other 


party have been such as would otherwise consti¬ 
tute a breach of contract, since the relief to which 
the other party is entitled is based not on the con¬ 
tract but on the invalidity thereof nor will such 
relief be denied because the corporation is willing 
to carry out the contract, since that would allow 
the thing to be done which the statute forbids,^® 
nor will the fact that such party induced another 
to exercise its legal rights against the corporation 
bar him from recovering the equitable relief 
sought^® 

Rescission, Where the contract is merely void¬ 
able and not void, the other party to it may avoid 
it only upon tendering a return of the considera¬ 
tion or what he has received under it.^® 

§ 1846. -Under Statutes Not Expressly 

Declaring Any Penalty 

Statutes prohibiting or declaring unlawful the do¬ 
ing of business in the state by noncomplying foreign cor¬ 
porations are variously held to render or not to render 
contracts made in the state by such corporations void and 
unenforceable, or to render them only voidable as against 
the corporation. Statutes not expressly prohibiting such 
business or declaring it unlawful have been held, although 
some authority holds otherwise, not to affect the enforce¬ 
ability of such contracts. 

Contracts made in a state by a foreign corpora- 


' Lincoln Fireproof Warehouse Co, 
270 KW 646, 223 Wis 231— 

Pfaudler Co v Westphal, 209 N 
W. 700, 190 Wis. 486—Street Ry 
Advertising Co. v Lavo Co of 
America, 198 N.W. 696, 184 Wis. 
396—^American Slicing Machine Co. 
v Jaworski, 192 NW. 50, 179 Wis 
634—Phoenix Nursery Co. v Tros- 
tel, 164 NW 996, 166 Wis. 216, L 
RfA1918B 311. 

14a C jr p 1294 note 84. 

Bepnrehase of homds 

An agreement by a domestic pei> 
sou to repurchase from a foreign 
corporation bonds purchased hy the 
corporation from such person has 
been held to relate to property with¬ 
in the state within the meaning of 
such a statute, on the ground that' 
the agreement related to the pur¬ 
chase of bonds belonging to a do¬ 
mestic person, as against a conten¬ 
tion that It did not involve property 
in the state because of the rule mo- 
bilia sequuntur personam and be¬ 
cause the, bonds would he transport¬ 
ed to and kept in another state after 
their sale to the corporation.—^Plor- 
da Realty Finance & Security Co v. 
Chns. Schroeder & Sons Co., 272 N 
W 38, 224 Wis. 186 

Oontzaot by stookholdax 
However, the failure of a foreign 
corporation to comply with statu¬ 
tory requirements has been held, de¬ 
spite a statute such as described in 


the text, not to defeat the right of a 
stockholder to require a third person 
with whom he has contracted to con¬ 
vey property to the corporation In 
accordance with their contract. But, 
an order requiring a conveyance to 
the corporation has been held prema¬ 
ture where there was a possibility of 
claims against the property superior 
to those of the stockholders—Cut¬ 
ting V. Bryan, CC ACal., 30 F.2d 764, 
certiorari denied 49 SCt. 418, 279 XJ 
S. 860, 73 LFd 1000. 

13. Wis—^Ford, Bacon & Davis, v. 
Terminal Warehouse Co., 240 NW. 
796, 207 Wis. 467, 81 A.L.R. 1127. 

14. Mich—^Mills V Anderson, 214 N. 
W 221, 238 Mich. 643. 

;i& Mont—State ex rel Normile v. 
Cooney, 47 P 2d 637, 100 Mont. 391. 

la Ill.—^Automotive Material Co v. 
American Standard Metal Products 
Corporation, 282 lll.App. 632, re¬ 
versed on other grounds 168 N.1!. 
698. 327 111 367. 

Paxticnlax rbllef 

A person who entered into a con¬ 
tract with a foreign corporation to 
act as Its general sales agency for 
one of its products, and paid a cer¬ 
tain amount on contracts and gave 
notes for balance of agreed consid¬ 
eration, and spent a certain amount 
on preliminary work under contract, 
which was void because corporation 
was not licensed to do business in 
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the state, was entitled to be placed 
m statu quo as nearly as possible by 
having money payment and the notes 
returned and being compensated for 
the money expended —^Automotive 
Material Co v. American Standard 
Metal Products Corporation, supra. 

17. Ill.—^Automotive Material Co. v. 
American Standard Metal Products 
Corporation, supra. 

Bcpendltures 

While a suit to recover expenses 
incurred under a contract, void be¬ 
cause the foreign corporation was 
not licensed to do business is not 
based on a breach of contract, and 
expenditures could not be recovered 
on theory of such a breach, they are 
recoverable on theory that they were 
incurred hy reason of fact that the 
corporation was doing business with¬ 
out authority—^Automotive Material 
Co V. American Standard Metal 
Products Corporation, supra. 

18L 111—^Automotive Material Co. v. 
American Standard Metal Products 
Corporation, supra. 

19. Ill—^Automotive Material Co v. 
American Standard Metal Products 
Corporation, supra 

90u Alaska—Ames v. SIruzner, 1 
Alaska 698. 

Mich—^Bishop v Hannan Real Hs- 
tate Exchange, 255 N.W. 699, 267 
Mich. 675. 
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tion in violation of a statute requiring foreign cor¬ 
porations to comply with certain conditions before 
doing business in the state have generally been held 
to be absolutely void and unenforceable, where the 
statute does not expressly declare any penalty for 
failure to comply with its provisions, but is pro¬ 
hibitory in form,21 or declares expressly that to do 
business in violation of its requirements shall be 
unlawful 22 Some courts, however, have taken the 
view that such statutes, although they in terms pro¬ 
hibit the transaction of business utitil compliance 
is made, do not affect the validity or enforceability 
of contracts made in violation thereof,23 and it has 
been held that such contracts made in violation of 
such a statute are not void, but merely voidable as 
against the offending corporation.24 

Where statutes of the kind under consideration 
are not prohibitory in form and do not expressly 
declare it unlawful to do business in the state with¬ 
out first complying with the conditions imposed, con¬ 
tracts made by a foreign corporation which has fail¬ 
ed to comply have been held not only valid but also 
enforceable in the courts of the state,25 especially 
where the requirement with which it has failed to 
comply is a comparatively unimportant one.26 


However, there is some authority to the effect that 
such statutes render such contracts invalid and un¬ 
enforceable by the corporation 27 

I 1847. - Under Statutes Prescribing Spe¬ 

cific Penalty Not Touching Con¬ 
tracts 

Statutes prohibiting noncomplying foreign corpora¬ 
tions from doing business in the state and penalizing 
noncompliance, but not declaring the effect of noncom- 
pliance on the validity or enforceability of contracts made 
in the state by such corporations, are variously held to 
render such contracts void, or unenforceable on the cor¬ 
poration's behalf but not void, or neither void nor unen¬ 
forceable. A statute not expressly prohibiting such busi¬ 
ness has been held not to render such contracts void. 

Statutes prohibiting, foreign corporations from 
doing business in a state until they have complied 
with certain requirements, and prescribing a specific 
penalty for noncompliance, but which do not ex¬ 
pressly declare the effect failure to comply shall 
have upon the validity or enforceability of contracts 
made in the state in violation of such prohibition, 
have, in some jurisdictions, been held to render such 
contracts void.23 Other courts hold that contracts 
made in the state in violation of such statutes are 
unenforceable on behalf of the corporation,23 but 


21. Ala—^Armour Packing Co v 
Vinegar Bend Lumber Co, 42 So 
866, 149 Ala 206, 13 Ann Cas 961 

Mass —^Reliance Mut Ins Co. v 
Sawyer, 36 NE 69, 160 Mass 413 
NH—Haverhill Ins Co. v Prescott, 
42 NH. 547, 80 Am D. 123 
14a CJ p 1295 note 88 

22. Md.—Stevens v Raisin Fertili¬ 
zer Co, 41 A. 116, 87 Md 679. 

23. Fla—Ocean & Lake Realty Co 
V Cragin. 121 So 460, 97 Fla 462. 

Okl—^Barham v Gilbert, 64 P2d 862, 
179 Okl 206 
14a C J p 1296 note 92. 

Effect of subsequent compliance see 
infra § 1850. 

24. Wyo—Gould Land, etc., Co v. 
Rocky Mountain Tel. Co, 101 P 
939, 17 Wyo 607 

25. Minn —^Tollerton, etc, Co. v. 
Barck, 88 NW 19, 84 Minn 497 

Or—Continental Ins Co. v Riggen, 
48 P 476, 31 Or. 836 
14a C J p 1296 note 94. 

Tax statute 

A foreign corporation's noncompli- 
ance with a statutory requirement 
that corporations doing business in 
the state register with the comptrol¬ 
ler general and pay a certain tax 
does not render its contracts void, 
the purpose of the requirement being 
merely to raise revenue—^Alston v 
New York Contract Purchase Corpo¬ 
ration, 138 SB. 270, 36 GaApp 77T 

26. La—Claude Neon Federal Co v. 
Four Hundred Club, 184 So. 445, 16 
LaApp. 651. 


Tallnre to keep records and books 

In its local office for public inspec¬ 
tion —Claude Neon Federal Co v. 
Four Hundred Club, supra 

27. S D.—^Tork Business College v 
Kost, 221 NW. 673, 63 S D 690, 
followed in Mahaffey v Whitney, 
221 NW 674, 63 SD 593 

28. Ariz —^National Union Indemni¬ 
ty Co V Bruce Bros, 88 P 2d 648, 
44 Anz. 464 

Ind.—^U S Const Co v Hamilton 
Nat Bank of Ft Wayne, 126 N.B 
866, 73 IndApp 149 
14a C J p 1296 note 95 ^ 

Contraot relathig to work for gov- 
emment 

The fact that a foreign corpora¬ 
tion not complying with a statute 
such as referred to in the text was 
engaged m performing Work under 
a contraot with the state and that 
the federal government was aiding 
in paying therefor does not enable 
the corporation to maintain an ac¬ 
tion on a subcontractor’s bond—^Na¬ 
tional Union Indemnity Co v Bruce 
Bros, 88 P 2d 648, ^4 Anz 454. 
Baislng of Issue by surety 

surety sued on subcontractor’s 
bond by foreign' corporation not com¬ 
plying with statutory requirements 
could raise issue that bond was void, 
notwithstanding codefendant subcon¬ 
tractor failed to raise issue proper¬ 
ly —^National Union Indemmty Co 
V Bnfce Bros, suprcu 

29. us—^Midland Lmseed Products 
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Co. V Warren Bros Co., CCA 
Tenn, 46 F 2d 870—^In re Meyer & 
Judd, D C Tenn , 1 P.2d 513 
Miss —^Petemoian Construction & 

Supply Co V Blumenfeld, 126 So 
648, 156 Miss 55. 

14a CJ p 1296 note 95, p 1298 note 
97. 

In Alabaaua 

(1) Such contracts are unenforce¬ 
able on behalf of the corporation — 
Kyle V Central Nat Bank of De¬ 
catur, 146 So 801, 226 Ala 257— 
Gray-Knox Marble Co v Times Bldg 
Co, 144 So 29, 225 Ala 554—Cable 
Piano Co V Estes, 89 So 372, 206 
Ala 95—14a CJ. p 1296 note 95 

(2) Some cases even hold such 
contracts void —^Boddy • v Continen¬ 
tal Inv Co., 88 So. 294, 18 AlaA.pp. 
65—14a C J p 1296 note 95 

Xn TeimeBsee 

(1) It IS well-established that con¬ 
tracts of corporations not comply¬ 
ing with such statutes are unen¬ 
forceable by the corporation.—Erwin 
Nat Bank V Riddle, 79 S W 2d 1632, 
18 TennApp 561—^Lifmmus Cotton 
Gin Co V. Arnold, 269 S.W 706, 151 
Tenn 640—National Plastic Relief 
Co. V Signal Amusenient Co, 269 S. 
W 40, 161 Tenn. 236—^Lloyd Thonotas 
Co V Grosvenor, 233 SW 669, 144 
Tenn 347—^Hollingshead Co v. Baker, 
4 Tenn,App 862-—14a C J. , p 1296 
note 95 

(2) Indeed, some cases hold such 

contracts void —^Peck-Williamson 

Heating & Ventilating Co. T. Me- 
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not void.®^ In still other jurisdictions similar stat¬ 
utes have been held not to affect either the validity 
or enforceability of such contracts A statute 
requiring foreign corporations doing business in 
the state to comply with certain requirements and 
providing a penalty for noncomphance, but not ex¬ 
pressly prohibiting corporations from doing business 
without complying, has been held not to render void 
a contract of a noncomplying foreign corporation.^^ 

§ 1848. -Under Statutes Barring Com¬ 

mencement or Maintenance of Ac¬ 
tions 

Statutes expressly prohibiting foreign corporations 


not complying with statutory requirements from mam* 
taming actions in the state courts bar such corporations 
doing business in the state from maintaining actions in 
the courts of the state on any contract made therein tn 
violation of statutory requirements They are variously 
held to render such contracts void, or not void but merely 
voidable as against, or unenforceable in the state's courts 
by, the corporation. 

Where a statute expressly provides that a foreign 
corporation which has failed to comply \v ith certain 
requirements may not maintain any action in the 
courts of the state, as discussed supra § 1843 c, 
=t foreign corporation doing business in a state 
without complying with such requirements ma> not 
maintain any action in the courts of the state on any 
contract made therein in violation of such stat¬ 
utes.^® There is a conflict of authority as to the 


Knigrht & Merz, 206 S.W. 419, 140 
Tenn. 563—14a C J. p 1296 note 95. 

(S) However, there is some au¬ 
thority holding them not void—^Mor¬ 
gan Bros V Dayton Coal & Iron Co, 
183 SW. 1019, 134 Tenn. 228. 

30. Miss —Citizens* Bank of Hat- 
Ueshurg v. Grigsby, 165 So 684, 
170 Miss 655. 

14a C J p 1296 note 95, p 1298 note 
97 

XCffect of subsequent compliance see 
infra § 1850 

^Validity S|8 to third pexsons 

Such a statute does not render the 
contract void, as to third persons; 
only the state may question the cor¬ 
poration’s noncompliance when the 
suit is brought by third persons or is 
between persons other than the cor¬ 
poration and the state.—Citizens' 
Bank of Hattiesburg v. Gngsby, su¬ 
pra. 

31. Da—federal Schools v. Kuntz, 
134 So 118, 16 La,App 289—Bren- 
ard Mfg Co v Gibbs, 4 Da.App. 
312 

14a CJT 1298 note 98. 

Beasons for mlo 

(1) By‘prescribing a distinct pen-' 
alty for noncompliadice. the legisla¬ 
ture manifested its purpose to make 
the peziaJlty exclusive of all other 
consequences. 

Ask—State Mut. F Ins Co. ▼ Brink- 
ley; Stave, etc., Co., 81 SW. 157, 
Ank. li d4 Am S R. 191, 29 DR. 
A 712. 

OelOfe'—-Klndel v. Beckr etc, Llth Co., 
ZB P 538, 19 Colo. 310, 24 LuRAl 

m. 

14a C.7 p 1298 note 99 . 

<2) TThe prescribed penalty evi¬ 
denced a purpose to accomplish some 
chject ^ther than the prohibition of 
ImsinesB. 

Idahow—Vermont Li. & T Oo. v. Hoff¬ 
man, 49 F. 814, 5 Idaho 876, 95 Am. 
SR. 186, 37 D.R.A 609. 

OAh—Booth V. Weigand, 83 P. 734, 


30 Utah 136, 143, 10 Ii.R.A.,HS, 

693 

14a CJ. p 1298 note 1. 

Statute govexuijig use of name 

A statute penalizing the use by a 
foreign corporation not complying 
with the local corporation laws of a 
trade name including the word “com¬ 
pany," unless such name also include 
the words “not incorporated," does 
not affect the validity of contracts 
made by such a corporation in vio¬ 
lation of the statute—^Burton v Oli¬ 
ver Farm Equipment Sales Co, 163 
So 468, 121 Fla. 148. 

Xn Xentujcky 

(1) The rule now is that such stat¬ 
utes do not preclude a noncomplying 
foreign corporation trom maintain¬ 
ing an action in the state on its con¬ 
tracts.—Robb V Midland Acceptance 
Corporation, 8 SW.2d 377, 225 Ky. 
268—^Falls City Machinery & Wreck¬ 
ing Co V, Sohel-Mark Furniture Co., 
292 SW 814, 219 Ky. 195—Williams 
V. Dearborn Truck C6., 291 SW. 888, 
218 Ky. 271. 

<2) So, in some earlier cases, per¬ 
sons dealing with a foreign corpora¬ 
tion were held estopped to deny its 
noncompliance with statutory re-1 
quirements.—Hallam v. Ashford, 70*' 
SW. 197, 24 Ky.L. 879—^Aultman, ^ 
etc., Co V. Mead, 60 S.W 294, 109 
Ky 583—Johnson v. Mason Lodge, 
etc., 51 S W 620, 106 Ky. 888—14a a 
J. p 1296 note 95. 

<3^ However, other earlier cases 
held that such statutes rendered its 
contracts void or unenforceable by 
It.—Jones V. General Motors Accept¬ 
ance CoTi>oration, 265 S.W. 620, 265 
Ky. 227—^14a C.J. p 1296 note 95* 

<4> Still other earlier cases held 
that its contracts were rendered void¬ 
able and not void.<—Great Western 
Petroleum Corporation v. Samson, 
284 S.W. 727, 192 Ky. 814—B. C Art- 
man Lumber Co v Bogard, 280 S 
W 953, 191 Ky. 892—Tewc^l v. Board 
of Drainage Com'rs of Daviess Coun¬ 
ty. 219 S.W. 1049, 187 Ky. 434. 

71 


(6) A contract made by a foreign 
corporation between a change of its 
agent for receiving process and the 
filing of a designation of another Is 
not rendered invalid or unenforcea¬ 
ble by such a statute —^Milliken’s 
Bx’x V. Enterprise Machine & Ga¬ 
rage Co., 266 S W 878, 206 ^Cy. 78— 
House V Liewisport Bank, 198 SW. 
760, 178 Ky 281 

32. Ga—^Alston v New York Con¬ 
tract Purchase Corporation, 138 S. 
E 270, 36 GaApp 777. 

33. Fla.—^Reliance F®*1:ilizer Co v. 
Davis, 169 So 679, 124 Fla 859— 
Hogue V. D N. Morrison Const, Co. 
of Virginia, 166 So 877, 115 Fla- 
293. 96 A.L.R. 357 

HI—Truly Warner Co. v. Kaufman 
Hats. 186 N.E 187, 352 Ill 641— 
Roberts v Cat-Nak Mfg Co., 216 
I Ill App 245. 

Ind —^Burroughs v. Southern Col¬ 
onization Co. 173 N.E. 716. 96 Ind. 
App. 93. 

Mass —Plibnco Jointless Firebrick 
Co V Waltham Bleachery & I>ye 
Works, 174 NB 487, 274 Mass. 
281—^Lewis v. Club Realty Co., 168 
N.E 172, 264 Mass 58$, 

Miss.—Wiley Electric Co. of Jackson 
V. Electric Storage Battery Co., 
147 So 773. 167 Miss 842. 

Mo —Seneca Textile Corporation v. 
Missouri Flower & Feather Co., 
App., 119 S.W.2d 991—Heinrich 
Chemical Co, v. Welch. App., 300 
S.W. 1001. 

N.Y.—In re Scheftel’s Estate, 280 N. 
Y.S. 635, 156 Misc. 632—American 
Sec Credit Co. v. Empire Prop¬ 
erties Corporation, 276 N.Y.S 970, 
154 Misc. X91. 

Okl.—Seidenbach's v. A. E Little Co-r 
261 P. 175, 128 Okl. 66. 

Tex—^Alexander Film Co, v. BoxwelL 
Civ.App, 66 SW2d 676—^Motor 
Supply Co. V. General Outdoor Ad¬ 
vertising Co, Civ.App., 44 S.W. 
2d 507—^Bigelow v. Delaware 
Punch Cto. Civ.Apd . 37 S.W 2d 862 
—Viking Reftrlgerators v. Flschl. 
GivJlpp., 299 S.W. 958— St. Louis 
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effect of such statutes on the validity of contracts 
made m the state by a foreign corporation before it 
has complied with the statutory requirements 
While there is some authority holding that statutes 
of the kind under consideration render such con¬ 
tracts void,35 the weight of authority is that, in the 


absence of any express declaration to that end, such 
statutes do not render such contracts void,3® but 
merely voidable as against, or unenforceable in the 
courts of the state by, the corporation.37 However, 
such statutes have been held not to prevent a third 
person from maintaining an action on behalf of the 


Southwestern Ry Co of Texas v. 
Davy Burnt Clay Ballast Co, Civ 
App, 278 S.W. 630, reversed on 
other £rrounds Davy Burnt Clay 
Ballast Co. v St. Louis Southwest¬ 
ern Ry, Co of Texas, ComApp, 
285 SW. 296—Blair v City of 
Houston, CivApp, 252 S.W. 882. 
14a CJ. p 1299 notes 2, 3. 

Zntsu-sfeate and Interstate oontraot 
TTnder such a statute, a foreign 
corporation unauthorized to do busi¬ 
ness in state cannot sue upon any 
part of contract relating to unau¬ 
thorized transactions, if contract is 
indivisible between interstate and in¬ 
trastate business —Smilansky v 
Mandel Bros. 236 NW 866, 264 

Mich 575. 

Contract made with view of con¬ 
ducting 'business in the state may 
not be enforced or an action for a 
breach thereof maintained In the 
state by a noncomplying foreigrn cor¬ 
poration—^Major Creek Lumber Co. 
V. Johnson, 196 P. 177, 99 Or 172 
Contract held made in state with¬ 
in the meaning of such a statute, 
notwithstanding written acceptance 
referred to printed terms by which 
the contract was to be governed by 
the laws of another state.—Ameri¬ 
can Sec Credit Co. v. Empire Prop¬ 
erties Corporation, 276 NY.S. 970, 
164 Misc. 191. 

Action to recover undelivered prox»- 
erty 

A noncomplying foreign corpora¬ 
tion IS barred by such a statute from 
maintaining an action to obtain pos¬ 
session of property which it has con¬ 
tracted to buy but which has not 
been delivered, since such an action 
would require enforcement of the 
contract—^EL L Bruce Co v. Bannon, 
TexCivApp., 283 S W. 862. 
dA Okl.—^M S, Cohn Gravel Co v. 
Southern Surety Co., 264 P. 206, 
129 Okl. 171. 

14a C.J. p 1300 note 7 
Effect of subsequent compliance see 
infra § 1850. 

35« Mo—•Barron G. Collier, Inc., v 
American Cafeteria, 256 S.W 118, 
216 MoApp 182—Shields v. Chap¬ 
man, App, 240 S.W. 505. 

14a C.J. p 1300 note 9. 

Oontraots with municipality 
The rule that statutes of the kind 
under consideration render void con¬ 
tracts of noncomplying foreign cor¬ 
porations applies %o contracts be¬ 
tween such corporations and mumci- 
palitiea Accordingly, such a stat¬ 


ute nullifies the duty of the mu¬ 
nicipality to award a bid to such a 
corporation although it makes the 
lowest and best bid Indeed, pro¬ 
ceedings to award a contract to such 
a corporation are void, an acceptance 
of Its bid not constituting a judicial 
determination of the bidder's legal 
status or of the validity of the con¬ 
tract —^Plinn V Gillen, 10 S W 2d 923, 
320 Mo 1047 

Assignment of contxaet 

An assignment of a contract in the 
state to a foreign corporation not 
complying with the statutory re¬ 
quirements as to engaging in busi¬ 
ness in the state Is void; and this is 
true although the assignor is a do¬ 
mestic corporation, and performed a 
greater part of the work under the 
contract as agent for the foreign 
corporation.—^Viking Equipment Co 
V Central Hotel Co, 91 S W 2d 94, 
230 MoApp 304—^14a CJ. p 1300 
note 9 [b] (1). 

Xu XUiuols 

(1) The contracts of a .foreign cor¬ 
poration doing business in the state 
without a license are void under a 
statute providing that such corpo¬ 
rations shall not maintain any ac¬ 
tion in the courts of the state—Au¬ 
tomotive Material Co v American 
Standard Metal Products Corpora¬ 
tion, 232 Ill App. *532, reversed on oth¬ 
er grounds 158 NE 698, 327 Ill. 367 
—14a C,J p 1300 note 9. 

(2) The rights of the parties to a 
contract of a foreign corporation do¬ 
ing biYsiness in the state without a 
certificate of authority required by 
statute are not to be determined 
solely from considerations of in¬ 
dividual contractual rights, but are 
dependent principally on nature and 
purpose of the statute regulating 
foreign corporations, which involves 
public Interests and public policy — 
Automotive Material Co v Ameri¬ 
can Standard Metal Products Corpo¬ 
ration, supra. 

(3) However, a statute prohibiting 
a foreign corporation which has not 
paid Its franchise tax when due and 
payable from maintaining actions in 
the state courts hsLs been held not to 
have the same effect as the statute 
above noted, and not to Invalidate a 
contract made after the tax was due 
and payable and unpaid, but before 
the corporation is delinquent under 
the terms of the statute—Parker- 
HoUaday Co. v. Bokum, 252 niJLpp. 
135. 


38. US—^Bradford v. Indiana Har¬ 
bor Belt R. Co, CCA Ind., 16 P. 
2d 836. 

Ind.—Selph v Illinois Pipe Line, 190 
NB 191, 206 Ind. 490—State ex 
rel J B Speed & Co v Traylor, 
App, 173 N E. 461, superseding 162 
NE. 64—^Peter & Burghard Stone 
Co. V Carper, App., 172 N.E 319 
Okl —Carlin v. Prudential Ins Co 
of America, 62 P 2d 721, 176 OkL 
398 

Or —Milton-Preewater & Hudson 

Bay Irr Co v. Skeen, 247 P. 756, 
118 Or 487 
14a C J. p 1300 note 8. 

AssignmeiLt of oontract to a for¬ 
eign corporation not complying with 
the statutes relating to foreign cor¬ 
porations IS not void—^Bradford v. 
Indiana Harbor Belt R Co, CCA 
Ind, 16 F 2d 836. 

37. U S —^Republic Creosoting Co v 
Boldt Const Co, C C.A.Ohio, 38 F 
2d 739—Producers' Naval Stores 
Co V McAllister, CCA Fla, 278 F 
13, certiorari denied McAllister v. 
Producers' Naval Stores Co, 42 S 
Ct 383, 258 US 627, 66 L Ed 798— 
Kawin & Co V American Color- 
type Co, Ill, 243 F. 317, 166 CCA. 
97 

Minn —^Flakne v. Metropolitan Life 
Ins Co. 270 NW 666, 198 Minn. 
465 

Okl—Steele v The Maccabees, 53 P. 
2d 232, 176 Okl 471—McMillan v 
Pawnee Petroleum Corporation, 1 
P2d 775, 161 Okl. 4—M S. Cohn 
Gravel Co v Terry, 276 P 1048, 
136 Okl 276—^M. S Cohn Gravel 
Co v Southern Surety Co, 264 P. 
206, 129 OkL 171. 

Tex.—^Real Estate-Land Title & 
Trust Co. V Dildy, Civ.App, 92 -8 
W,2d 318, error refused—Compton 
V. Jennings Lumber Co , Civ App, 
295 SW 308, 310, citing Ooxpus 
yaxHi—Oklahoma Tool & Supply 
Co v Daniels, Civ App., 283 SW. 
217, reversed on other grrounds. 
Com App , 290 S W. 727—^Temple v. 
Riverland Co., Civ.App., 228 S.W. 
606. 

14a C J p 1300 note 8. 

Purpose of statutory requlremMit 
that a foreign corporation doing 
business In* the state shall appoint 
an agent therein to receive service 
of process is merely to subject all 
foreign corporations doing business 
in the state to the process of the 
courts thereof—Kraft v. Hoppe, 188 
N.W. 162, 162 Minn. 148. 
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corporation, even in the name of the corporation.*® I 
Where a statute expressly so provides, of course, ] 
the provision barnng the maintenance of actions 
does not render the contracts of noncomplying cor¬ 
porations invalid.** 

§ 1849. -Under Statutes Barring Actions 

on Contracts Made in State 

Under statutes so providing, foreign corporations 
doing business in the state without complying with cer¬ 
tain requirements may not enforce In the state courts 
contracts made by it In the state. However, such stat¬ 
utes are generally held not to render such contracts void. 

Under statutes expressly so providing a foreign 
corporation doing business in the state without com¬ 
plying with certain requirements may not enforce 
in the state courts contracts made by it m the 
state.**® However, while there is authority to the 
contrary,^ ^ it is generally held that contracts made 
in a state by a foreign corporation which has not 
comphed with the requirements imposed are not 
rendered void by such statutes'*^ A statute pre¬ 
cluding a foreign corporation from maintaining an 
action upon all contracts made by it in the state 
does not preclude it from suing on a contract made 


by another for its benefit,^® or upon a contract made 
by a third person and assigned to it.-** Obviously 
such a statute does not render a noncomplying for¬ 
eign corporation's contract invalid on behalf of 
either party, where the statute expressly so pro¬ 
vides. *5 

I 1850, -Effect of Subsequent Compli¬ 

ance 

a. In general 

b. Compliance after commencement of 

suit 

a. In General 

In jurisdictions in which contracts made In the state 
by a foreign corporation without complying with statu¬ 
tory requirements are void, subsequent compliance will 
not enable the corporation to maintain an action thereon. 
Where a statute does not render such contracts void, 
but bars actions thereon by the corporation, whether 
compliance after the making of the contract will enable 
the corporation to enforce It depends upon the terms 
of the statute properly construed. 

Where a contract made in a state by a foreign 
corporation is void, either by express provision of 
i the statute or under the construction placed upon it 


38. Tex—^Blair v City of Houston, 
Civ App , 252 S W. 882 

39 . Fla—Hogue v D. N Morrison 
Const. Co of Virginia, 156 So. 377, 
115 Fla. 293, 95 ALR 367, 

40. Ark—^Republic Power & Service 
Co V Gus Rlass Co, 268 S.W. 786, 
165 Ark 163 —lu D Powell Co. v. 
Rountree, 247 S W. 389, 167 Ark. 
121, 30 ALiR. 414. 

Idaho —^Moody v Moms-Roberts Co, 
226 P 278, 88 I-daho 414—^Weber v 
Pend d’Oreille Mining & Reduc¬ 
tion Co, Liimited, 203 P. 891, 36 
Idaho 1. 

Mich.—^Newburgh Steel Co v. Auto 
Steel Co., 284 NW. 682, 288 Mich 
166. 

N.H—^Ensign v Christiansen, 109 A. 
867, 79 NH 863. 

N.Y—^Bradford Co. v Dunn, 176 N.T. 
S. 834, 188 AppDiv 464—^Foreman 
& Clark Mfg Co. v. Bartle, 211 N. 
Y.S 602, 126 Misc 769. 

Ohio —^liist V, Burley Tobacco Grow¬ 
ers* Co-op Ass'n, 161 NE. 471, 114 
Ohio St. 361. 

Pa—^Hoffman Const. Co. v. Erwin, 
200 A 679, 831 Pa 384—Meaker 
Galvanizing Co v. Charles B Mc- 
Innes & Co., 116 A 400, 272 Pa. 
661—Scranton Investment Co. v. 
liayfield, 88 DadcJur 186. 

Utah—^Dunn v, Utah. Serum Co, 238 
P 246, 66 Utah 627. 

14a C.J. p 1301 note 11, 

Xblea. 

Under such a statute, a foreign 
corporation having office In state 


but no certificate to do business can¬ 
not acquire enforceable lien against 
money due under contract made in 
the state—^Italian Mosaic & Marble 
Co. V City of Niagara Falls, 227 N. 
T S 64, 131 Misc 281. 

Claim against state ^ 

A claim brought against the state 
in a court especially created to hear 
such claims is an action within the 
meaning of a statute prohibiting a 
noncomplying foreign corporation to 
maintain any action on a contract 
made m the state.—Amos D Bridge*s 
Sons V. State, 177 NT.S 3, 188 App 
Div. 600—^Pittsburgh & Shawmut 
Coal Co V. State, 192 NT.S. 310, 118 
Misc 50. 

Dlsposltloa of defense on motion 
Defense that foreign corporation 
suing on note was doing husmess 
in state without certificate raised 
fact question not disposable on mo¬ 
tion—J H Balmer Co v Mallamo, 
263 N.T.S 37, 142 Misc. 100. 

FubUo poUoy 

The purpose of such a prohibition 
is primarily to compel obedience to 
state laws, not to enable the other 
party to repudiate a contract obliga¬ 
tion, and such a de:fense should be 
allowed in furtherance of public pol¬ 
icy— Bradford Co. V Dunn, 176 N.T. 
S. 834, 138 App.Div. 464. 

41. S,D —American Copying Co. v. 
Eureka Bamar, 108 N.W. 16, 20 
SD 626, 9 LiB.A„NS., 1176. 

14a C J P 1301 note 13. 

Effect of subsequent compliance see 
infra { 1850. 


42. US—^Brace v. Gauger-Korsmo 
Const. Co, CCA Ark, 36 F 2d 661, 
certiorari denied 60 S Ct. 333, 281 
US 738, 74 LBd 1153—Ockenfels 
V Boyd, C.CAArk., 297 F. 614. 
Idaho—^Moody v Morris-Roberts Co, 
226 P 278, 88 Idaho 414—^Weber v. 
Pend d*Oreille Mining & Reduction 
Co., Limited, 203 P 891, 35 Idaho 1. 
N.M—Niblack v. Seaberg Hotel Co., 
76 P.2d 1156, 42 N.M 281. 

Ohio.—List V. Burley Tobacco Grow¬ 
ers* Co-op. Ass'n, 161 N.B. 471, 114 
Ohio St. 361 

14a GJ. p 1302 note 14. 

UmltatioiL to plain tenns and msaiL- 
Ing 

A statute providing that until for^ 
eign corporation has complied there¬ 
with it cannot maintain an action 
upon a contract made by it in the 
state is not to be extended beyond 
its plain terms and natural meaning. 
—^Protective Finance Corporation v. 
Glass, 126 A. 879, 100 N.J.Iiaw 86, 2 
N.J.M1SC 818. 

43 . K.T.—Fairmount Film Corp v. 

New Amsterdam Casualty Co, 178 
N.T S. 626, 189 App.Div. 246— 

Sterling Mfg. Co. v National Sure¬ 
ty Co., 169 N.TS. 979, 94 Misc. 
604. 

14a C J. P 1302 note 16. 

44. N.T.—O'Reilly, etc., Oa v. 
Greene, 41 N.T.S, 1066, 18 Misc; 
423. 

45. N.H.—^Ensign v. Cfaris tia . nseii > 
109 A 857, 79 N.H. 853. 

R.I.—^Michaels-Bauer v. Doughty, 
124 A. 263, 46 R.I. 610. 
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by the courts in the particular jurisdiction, because 
of the failure of the corporation to comply with 
the statutory requirements before entering into the 
contract, subsequent compliance with the statute 
will not enable the corporation to maintain an ac¬ 
tion thereon.^® 

Where a statute does not render void a contract 
made in a state by a foreign corporation before it 
has complied with the conditions imposed for doing 
business therein, but denies the right of a corpo¬ 
ration to commence or maintain any action thereon 
in the courts of the state, whether compliance with 
the statutory requirements subsequent to the mak¬ 
ing of the contract will enable the corporation to 
enforce such contracts therein depends upon the 
terms of the statute properly construed.'*'^ Some 
statutes by their terms merely suspend the right 
to enforce contracts made in the state until com¬ 
pliance has been made ,4® thus compliance with the 
statutory requirements subsequent to the making 
of a contract in the state has been held to * enable 


a foreign corporation to maintain an action thereon 
in the courts of the state where the statute merely 
denied the right to enforce such contracts “until” 
compliance,^® “so long as” there was a failure to 
comply,®® “unless it shall have complied,”®^ ‘‘unless 
It shall have first complied,”®2 “without first” com¬ 
plying,®® “without” complying,®^ “without alleging 
and proving” compliance,®® or “which shall not have 
complied ”®® 

On the other hand, compliance made subsequent 
to the making of a contract in a state has been 
held not to enable a foreign corporation to main¬ 
tain an action thereon where the statute provides 
that no action can be maintained “imless at the time 
such contract was made” the corporation had com¬ 
plied with the statute,®*^ or “unless prior to the 
making of such contract” it shall have made com¬ 
pliance,®® or by a corporation which shall fail to 
comply,®® or, of course, where the statute provides 
that compliance after the execution of the contract 
will not remove the bar against pforcement there- 


4a Cal—Perkins Mfg Co v CUn- 
ton Const Co. of California, 296 P 
1, 211 CaL 228, 75 ALR 439 
Ill —^Automotive Material Co v. 
American Standard Metal Products 
Corporation, 282 IlLApp 632, re¬ 
versed on other grounds 168 NB 
698, 327 Ill 367. 

14a C J P 1302 note 18. 

Bepeal of statute rendering void 
the contracts of noncomplying for¬ 
eign corporations does not revive 
contracts rendered void hy such stat¬ 
ute —^Perkins Mfg. Co. v Clinton 
Const Co of California, 296 P 1, 211 
Cal 228, 76 A L,R 439. 

Statute relleviug corporatioiu of pest- 
alty 

A subsequent statute relieving for¬ 
eign corporations of the existing 
statutory penalty where they have 
complied with the statutory require¬ 
ments after the execution of* the con¬ 
tract but before passage of the re- 
lievmg statute does not relieve for¬ 
eign corporations contracting after 
passage of the statute from comply¬ 
ing with the statutory requirements. 
—^Wisconsin Trust Co. v Munday, 
168 NW 393, 168 Wis. 81, rehearing 
denied 169 N.W. 612 

4ffm Ark—Waxahachie Medicine Co 
V Daly, 188 SW. 741, 122 Ark 461 

43 , —Niblack v Seaberg Hotel 

Co., 76 P2d 1156, 1160, 42 NM 281, 
quoting Corpus Juris. 

4 S. NJr,—^Protective Finance Corpo¬ 
ration V Glass, 125 A 879, 100 N J. 
Liaw 86, 2 NJMiac. 818—Day v 
Stokes. 127 A 831, 97 NJEq 378 
N.M.—^Niblack v. Seaberg Hotel Co., 
76 P2d 1166, 1160, 42 HM 281, 
' quotmg Corpus Juris. 

14a CJ. p 1803 note 21. 


60, Fla—^Hogue v D N. Morrison 
Const Co of Virginia, 156 So 377, 
116 Fla 293, 95 ALR 367—Reli¬ 
ance Fertilizer Co v Davis, 169 
So 579, 124 Fla 869 
RI—Garst v Canfield, 116 A 482. 44 
RI. 220. 

14a C J p 1803 note 22 
Statutory 1 i«l is enforceable in the 
courts by a foreign corporation after 
its domestication, where the statute 
provides only that no action shall be 
maintained **so long as" the corpora¬ 
tion fails to comply with the statu¬ 
tory requirements.—Hogue v D N 
Morrison Const Co. of Virginia, 166 

50, 877, 1X5 Fla, 293, 96 AL.R. 367. 

51. -RI—Swift V. Little. 66 A 616, 
28 RI 108 

62i Mich—^Despres v Zierleyn, 128 
NW 769, 168 Mich. 399. 

14a C J p 1303 note ,24 

BelustatemeiLt 

Under a statute denying a foreigrn 
corporation the privilege of main¬ 
taining actions on contracts made 
while the corporation is m suspen¬ 
sion or after the forfeiture of its li¬ 
cense, unless it shall have first been 
reinstated or the forfeiture have 
been rescinded, a contract made dur¬ 
ing suspension but performed after 
reinstatement is not void and unen¬ 
forceable by the corporation.—^Bar¬ 
ron G. Collier, Inc, v American Caf¬ 
eteria, 266 SW.*118, 216 Mo.App 182 

53. Kan —State v American Book 
Co, 76 P. 411, 69 Kan 1, 1 L.R A, 
N.S , 1041, 2 Ann Cas 66 

14a C.J p 1308 note 26 

54. NY—^Dunbarton Flax Spinning 
Co. V. Greenwich, etc, R Co, 83 
NTS 1064, 87 App Div 21, 13 N 
Y AnmCas 370 
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56. Wash—^Northwest Motor Co v 
Braund, 154 P 1098, 89 Wash. 693 
14a C J p 1303 note 28 
56. Ind —Selph v Illinois Pipe Line, 
190 NE 191, 206 Ind. 490—Peter 
& Burghard Stone Co v Carper, 
172 NB 319, 776, 96 Ind.App 664. 
67. Tex —^Bigelow v Delaware 

Punch Co, Civ App, 37 SW2d 363 
14a C J p 1303 note 30 
▲ppUoatiou of payments 
However, such a statute has been 
held not to preclude a foreign cor¬ 
poration from applying payments of 
its debtor to items first due, although 
some Items accrued prior to the cor¬ 
poration’s compliance.—Compton v 
Jennmgs Lumber Co , Tex Civ App, 
295 SW 308 

58. N.Y —^Foreman & Clark Mfg Co 
V Bartle, 211 N.Y S 602, 126 Misc. 
769 

14a C J. p 1808 note 81. 

5^ Mo —Seneca Textile Corpora¬ 
tion V. Missouri Flower & Feather 
Co, App, 119 SW2d 991. 

14a C J p 1302 note 18. 

Xu Oklahoma 

(1) A foreign corporation comply¬ 
ing with statutory requirements aft¬ 
er making a contract may maintain 
an action thereon—^M S Cohn Grav¬ 
el Co V Terry. 276 P 1048, 136 Okl 
276—M. S Cohn Gravel Co. V South¬ 
ern Surety Co., 264 P. 206, 129 Okl. 
171 

(2) However, the domestic party 
may ordinarily interpose as a de¬ 
fense a statute such as set forth in 
the text—M S Cohn Gravel Co. v. 
Terry, supra—^M S Cohn Gravel Co. 
V Southern Surety Co, supra—Sei- 
denbach’s v A E Little Co.. 261 F. 
175, 128 Okl., 66. 
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of by the corporation It has been held, however, 
that even thoug^h the statute provided that a non¬ 
complying foreign corporation “cannot make any 
contract in this state which can be enforced by 
it” subsequent compliance would remove the bar 
and enable a foreign corporation to enforce a con¬ 
tract made in the state before it had complied, where 
the intention of the legislature to permit recovery 
in such event appeared from other provisions of the 
statute.®! 

Some courts have taken the view that in the ab¬ 
sence of any express provision indicating the legis¬ 
lative intent, the penalty of nonenforceability of 
contracts is mtended only to compel observance of 
the conditions imposed, and that therefore the right 
to enforce is merely suspended until compliance is 
made.®^ Other courts, however, in construing sim¬ 
ilar statutes have taken the contrary view, that com¬ 
pliance with the statute after the'making of the 
contract will not. remove ,the bar of the statute.®^ 

Enforcement by domestic party. Under a stat¬ 
ute to that effect, a domestic party'may enforce a 
contract with a foreign corporation which has com¬ 
plied with statutory requirements subsequent to the 
tune of making the contract.®^ 

h. Compliance after Commencement of Suit 

Statutes prohibiting noncomplying' foreign corpora¬ 
tions from “maintaining" or “prosecuting" suits or “su¬ 
ing” on contracts made in the state do not preclude them 
from commencing such suits. 


Where the statutory inhibition is merely that a 
noncomplying foreign corporation cannot “main¬ 
tain” a suit,®5 or “sue,”®® or “prosecute or defend 
in any suit”®^ on a contract, the corporation is not 
thereby precluded from commencing an action 
thereon Statutes expressly providing that compli¬ 
ance made after suit shall not validate a contract 
made in the state by a foreign corporation do not 
preclude a foreign corporation from enforcing such 
a contract where it has made compliance before 
bringing suit, although subsequent to the making of 
the contract,®® compliance after suit, however, is 
unavailing under such a provision ®® 

§ 1851. -Executed Contracts 

Where the contract has been fully executed, the fact 
that It was entered into by the foreign corporation with¬ 
out complying with statutory requirements does not af¬ 
fect either party's rights under it or prevent the cor¬ 
poration from maintaining or defending actions to pro¬ 
tect such rights, unless the granting of relief woultf 
necessarily give effect to a void contract. 

As stated in Corpus Juris, the doctrine that a 
contract entered into by a foreign corporation with¬ 
out having complied with the statute prescribing 
conditions precedent to its right to do business in 
a state is void or voidable, and cannot be enforced 
by the corporation, does not affect the nghts of ei¬ 
ther party under a contract which has been fuHy 
! executed or prevent the corporation from maintain- 
[ ing or defending actions to protect such nghts.'^^ 


ea Ark—Republic Power Serv¬ 
ice Co V Gus Blass Co, 268 S W 
785, 165 Ark 163. 

61. Ark.—J R. Watkins Medical Co I 
V. Mosley, 213 S.W- 385, 139 Ark. 
294—J. R. Watkins Medical Co v. 
Martin, 200 S.W 283, 182 Ark 108, 
2 A.IiR 1230—Waxabachie Medi¬ 
cine Co. V, Baly, 183 S.W. 741, 122 
Ark 461, 466 
14a C J. p 1808 note 32. 
esi. U S.—Kirven ' V* yirglnlarOaro- 
lina Chemical Co, S,C-, 146 F 288, 
76 C C A 172. 7 AnmCaa 219—^East¬ 
ern Bldx. etc., Assoc v Bedford, 
CCTenn, 88 F. 7, modified on oth¬ 
er grounds 21 S.Ct 697, 181 TT-S. 
227, 45 L Ed 884—Caesar v. Capell, 
C C Tenn , 88 F 403 
Tenn—W W Kimball Co. v First 
Nat. Bank, 1 TennChA 606. 

14a C J P 1304 note 38 

ea Ala.—Cable Piano Co v. Estes, 
89 So 872, 206 Ala 95 

—^Peterman Construction & Sup¬ 
ply Co. V. Blumenfeld, 126 So. 648, 
166 Miss. 66. 

14a C J- P 1304 note 34 
04, Or—MUton-Freewater & Hud¬ 
son Bay Irr. Co. v. Skeen. 247 P. 
766, 113 Or. 437. 


65. CaL—Ward L*and, etc, Co. v. 

Mapes, 82 P. 426, 147 dal 747. 

Kan—^Buck Stove, etc., Co. v. Vick¬ 
ers, 101 P 668, 80 Kan 29 
Md —Strasbaugh v. Steward Sani¬ 
tary Can Co, 06 A 863, 127 Md. 
632. 

Mass.—^National Fertilizer Co. v 
Fall River Five Cents Sav Bank, 
82 NE. 671, in Mass 458, 14 LB 
A,N.S, 661, 18 Ann.Cas 610 I 

iWash—^Northwest Motor Co v. 

Braund, 154 P. 1098, 89 Wash. 593. 
14a C J. P I3b4 note 35 
6a Ark.—Woolfort v. Dixie Cotton 
Oil Co., 91 S.W. 306, 77 Ark. 203, 
118 Am S R 139, 7 Ann.Cas 217. 
07. Colo—^International Trust Co v 
A Leschen, etc.. Rope Co, 92 P. 
727^ 41 Colo 299, 14 AnnCas. 861. 
14a C.J p 1304 note 37. 
ea Ark.—J. R. Watkins Medical Co. 
V. Martin, 200 S.W. 283, 132 Ark. 
108, 2 AL.R 1280. 

14a aJ. P 1306 note 39. 

69- Ark.>— Waxabachie Medicine Co. 

V. Daly. 183 S.W. 743, 122 Ark. 461. 
7a U.S.—Bradford v. Indiana Har¬ 
bor Belt R. Co., C-OAInd., 16 F. 
2d 886. 

TTy-_n. C. Artman Lumber Co. ▼. 
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Bogara. 230 S.W. 258, 967, 191 Kjr. 
392. 

14a C.J. p 1305 note 42. 

FoBsessoxy actions 
Property rights resulting from an 
executed contract are enforceable by 
possessory actions, notwithstanding" 
the original invalidity of a contract 
by reason of noncompliance with a 
statute prohibiting doing business in 
state without compliance —Capitol 
Lumber Co v. Mullmix, 94 So. 88, 
208 Ala. 266. 

Foreolosed mortgage 

(1) A mortgage foreclosed by a 
foreign corporation is an executed 
contract the validity of which is not 
affected by statutory requirements 
concerning the doing of business in 
the state —Goldsmith v Standard 
Automatic Mach Co, 236 IlLApp. 84 
—14a CJ P 1305 note 42 [a] (Dr 
Eb]. 

(2) Although there has been no> 
sale under a decree of foreclosure, 
the objection cannot be raised for 
the first time after the decree, for 
the validity of the mortgage and the 
right to foreclose the same is then 
res adjudicata as between the par¬ 
ities and all in privity with thena— 
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However, relief will not be granted where to do so 
would necessarily result in giving effect to a void 
contract^ ^ 

§ 1852, — Assignees and Transferees of 
Corporation 

Under or apart from a statute so providing, one to 
whom a foreign corporation assigns a nonnegotiable chose 
in action cannot maintain an action thereon where the 
corporation would be barred from doing so because of 
noncompliance with statutory requirements. 

Where a foreign corporation cannot maintain an 
action to enforce a nonnegotiable chose in action, 
because of its failure to comply with the local stat¬ 
utes in relation to foreign corporations, one to 
whom it assigns the same cannot maintain an ac¬ 
tion thereon, “as the assignee of a chose in ac¬ 
tion stands exactly m the shoes of his assignor,"*^^ 
even where he is an innocent assignee for value. 
The rule that an assignee may not maintain an ac¬ 
tion does not apply where the assigpciee can make 
out a case without relying on the illegal contract,*^^ 
or where the corporation was not a party to the 
contract but merely in the assignee’s chain of ti¬ 
tle.*^® Of course, the inhibition to sue applies to 
assignees where a statute expressly so provides.*^® 
A void forfeiture of a foreign corporation’s license 


20 C.J.S. 

does not preclude its assignee from enforcing its 
contractsJ^ 

I 1853. -Contracts with Agents; Recov^ 

cry of Money Received; Bonds 

A foreign corporation’s contract appointing an agent 
has been held void because of noncompliance with 
statutory requirements. However, noncompliance has 
generally been held, in the absence of a statute to other 
effect, not to preclude the corporation from recovering 
from Its agent money or property received or held by 
him to Its use or for an accounting. In some Jurisdictions, 
but not in others, an agent’s bond to a noncomplying 
foreign corporation for faithful performance Is void. 

The rule that a contract by a foreign corporation 
is void because of failure to comply with the statu¬ 
tory requirements has been applied to a contract 
appointing an agent within the state,*^® and similar¬ 
ly a noncomplying foreign corporation has been held 
not entitled to recover upon a note given to it by 
Its agent for money of the corporation received by 
him.'^^ However, except where there is statutory 
provision to other effect,®® its failure to comply 
with the law has generally been held, even by courts 
which deny the right of a foreign corporation to 
maintain an action on the bond of an agent where 
it has been doing business in violation of the law, 
to be no defense in an action by it against the agent 
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Black V. Caldwell, C C Mont» 88 F 
880—Semple v Bank of British Co¬ 
lumbia. CCOr.. 21 FCas.No 12,659, 
5 Sawy. 88—14a CJ. p 1305 note 42 
Cc]. 

(8) The fact that the corporation 
mortgagee itself becomes the pur¬ 
chaser does not change the rule, ex¬ 
cept that where the sale is under a 
power in the mortgage, and the mort¬ 
gagee becomes the purchaser at his 
own sale, not being authorized by 
the terms of the mortgage, the mort¬ 
gagor has a right of election, to be 
exercised within a reasonable time, 
either to ratify or to dusafflrm the 
sale—^Diefenbach v. Vaughan, 23 So 
88, 116 Ala 150—14a C J. p 1305 note 
42 [d]. 

Contract held not executed 

Foreign corporation’s contract to 
purchase interest in oil leases was 
not executed, so as to preclude de¬ 
fense of invalidity by reason of non- 
compliance with laws as to doing 
business ■'n state, where It was not 
given possession and holder of leas¬ 
es rerused to recognize its right to 
share therein —^Republic Power & 
Service Co v Gus Blass Co, 263 S 
W. 785, 165 Ark. 163 

71. Mo—Plinn v Gillen, 10 S.W.2d 

923, 320 Mo 1047 

72. Ark.—^Republic Power & Service 

Co V. Gus Blass Co., 263 SW. 785, 

166 Ark. 163. 


Mass —^Lewis v Club Realty Co., 163 
NF 172, 264 Mass. 588. 

14a C J p 1305 note 43 

Becelver of a noncomplying for¬ 
eign corporation is precluded from 
maintaining actions in the state on 
the corporation’s contracts.—^Barker 
V. Lamb & Sons, 68 NW 686, 99 Io¬ 
wa 265, 84 LRA. 704. 

Contract held corporation’s, not 
that of the individual parties com¬ 
posing the corporation, so that an as¬ 
signee thereof was precluded by the 
corporation’s noncompliance from en¬ 
forcing it.—^Real Estate-Land Title 
& Trust Co V. Dildy, Tex Civ.App, 
92 SW2d 818, error refused. 

73. Mass —^Lewis v Club Realty 
Co, 163 NE 172, 264 Mass 588. 

Tex —^Real Estate-Land Title & 
Trust Co V Dildy, CivApp, 92 S. 
'W'2d 818, error refused. 

74. Ark—^Republic Power & Service 
Co V Gus Blass Co., 263 S W. 785, 
165 Ark 163. 

Contract made by assignee 

Thus the rule that an assignee 
may not maintain an action does not 
apply where the sissignee brings an 
action not as assigrnee of the con¬ 
tract but upon a contract made by 
him in pursuance of rights acquired 
by assignment from 'the corporation 
—Nicoll V Clark, 84 NTS. 169, 18 
Misc. 128—14a C J. p 1306 note 44^ 
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76. NT—^Houston v Coombs, 231 
NTS 176, 224 App.Div 896 

78- N.T —^Meyers v. Spangenberg, 
etc, Co, 120 NTS. 174, 65 Misc. 
475. 

14a C J p 1306 note 45. 

Becelver as assignee 

(1) A receiver of a foreign corpo¬ 
ration has been held not an assignee 
within the meaning of such a stat¬ 
ute, and was therefore not prohibit¬ 
ed from maintaining an action on a 
contract made in the state by the 
corporation before his appointment 
—^Underhill v Rutland R. Co., 98 A. 
1017, 90 Vt 462. 

(2) However, the contrary has been 
held under a similar statute—^Mey¬ 
ers V. Spangenberg, etc., Co, 120 N 
TS 174, 66 Misc 476—14a CJ. P 
1806 note 47. 

77. Cal.—Copp V. Mulcahy, 268 P 
141, 84 CalApp 387. 

78. Mo —^Farrand Co. v. Walker, 
155 S.W 68, 169 Mo App 602. 

79. Ind—^Domestic Sewing Mach 
Co. V Hatfield, 68 Ind. 187. 

Minn —Thomas Mfg. Co v. Hnapp, 
112 N.W 989, 101 Minn. 482. 

14a C J p 1306 note 56. 
aa Tex—^La Fon v. Falls Rubber 
Co., Civ App., 242 SW 846, re¬ 
versed on other grounds Falls 
Rubber Co. v. La Fon, ComuApp., 
256 SW. 677. 

14a C J. p 1306 note 64. 
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to recover money or property received or held by 
him to its use or for an accounting.^! 

Bonds* Where a statute requires all foreign cor¬ 
porations doing business in a state to comply with 
certain requirements, and has the effect of ren¬ 
dering void all contracts made therein by the cor¬ 
poration pertaining to such business in default of 
compliance, a bond given to a foreign corporation 
doing business in the state without making com¬ 
pliance with the requirements imposed, to secure 
the faithful ifulfillment of the duties of an agent 
employed by it in the transaction of such business 
is void, and no recovery can be had thereon.^^ On 
the other hand, a foreign corporation may recover 
on such a bond, notwithstanding it is doing business 
in the state without making compliance, where the 
statute does not affect the validity of contracts en¬ 
tered into or deny the right to enforce them in the 

state courts.S3 

§ 1854. —. Agents* Right to Commissions 

An agent doing business in the state for a foreign 
corporation which has not complied with statutory re¬ 
quirements cannot recover commissions from the corpo¬ 
ration for such business, or from a domestic citizen for a 
loan procured for him from the corporation. 

Under the rules depriving an agent of compensa¬ 
tion where he knowmgly engages in an illegal trans¬ 
action for his principal, discussed in Agency §§ 183, 
198 b, an agent who does business within a state for 
a foreign corporation which is there in violation of 


the laws of the state cannot maintain an action 
against the corporation for commissions or other 
compensation arising out of his conduct of such 
business neither can such an agent maintain an 
action against a citizen of the state to recover his 
commission for a loan of money procured for such 
citizen from the corporation.85 

§ 1855. - Estoppel, Ratification, New 

Contract 

The other party to a contract rendered void or un¬ 
enforceable because of the foreign corporation's violation 
of statutory requirements is not ordinarily estopped to 
deny its validity or unenforceabllity; nor can such a con¬ 
tract be ratified, although upon compliance with statu¬ 
tory requirements the parties may make a new agree¬ 
ment recognizing the old as embodying its terms How¬ 
ever, the other party may adopt a merely voidable con¬ 
tract. A contract resting upon a new and original con¬ 
sideration IS not unenforceable merely because connected 
with an earlier void contract. 

Estoppel. Where a contract is made in a state by 
a foreign corporation in violation of a statute requir¬ 
ing compliance with certain conditions, and there¬ 
by rendered void or unenforceable, the other par¬ 
ty to the contract is not ordinarily estopped, wheth¬ 
er by being a party thereto or by his conduct, to 
deny its validity or enforceability,8® and this is true 
although he knew it to be a foreign corporation.87 
One taking shares of stock of a foreign corporation, 
as part of the consideration moving to him under a 
contract with the corporation, is not estopped from 
setting up and taking advantage of the failure of 


81- TT.S—^Petition of National Dis¬ 
count Co., CCA.Tenn„ 272 F, 670, 
certiorari denied Williams v. Na¬ 
tional Discount Co, 42 S.Ct. 48, 257 

U.S. 635, 66 LFd 408. 

Ky—Hoopes Bros & Thomas Co v. 

Adams, 299 SW. 162. 221 Ky 527 
14a C J. p 1306 note 52. 

Agent’s estoppel 

(1) The agent is estopped to "dis¬ 
pute the title of his principal to the 
money which he has received for 
him 

U S.—^Le Sueur v. Manufacturers* Fi¬ 
nance Co, CC.ATenn, 285 F 490, 
certiorari denied, 1923, 43 S Ct. 432, 
261 U S 621, 67 li Ed. 831. 

Ind—^U. S Express Co v. Lucas, 86 
Ind. 361. 

(2) Similarly, a representative of 
the assent, such as a liquidating com¬ 
mittee, 18 estopped to dispute the ti¬ 
tle of the agent's principal to money 
received by the representative, if not 
for the principal, then for the agent 
—Le Sueur v Manufacturers* Fi¬ 
nance Con supra. 

82. U.S—^McCanna & Fraser Go. v. 
Citizens’ Trust & Surety Co of 
Philadelphia, Pa., 76 F. 420, 24 a 
CA. 11, 85 LILA 268. 

14a ^CJ. p 1806 note 66.^ 


A 

83. Colo.—^Rockford Ins. Co v. Rog¬ 
ers, 47 P 848, 9 ColoApp. 121 

Conn.—Washington County Ins Co. 

V Colton, 26 Conn 42. 

Ohio —^Manhattan Ins Co. v. Ellis, 82 
Ohio St. 888. 

14a C J. p 1307 note 67. 

84. US.—Gibhs v Consolidated Gas 
Co. Md, 9 S.Ot. 658, 130 US 396, 
32 L.Ed. 979. 

Ala.—^Dudley v Collier, 6 So. 66, 87 
Ala. 481, 13 Am S R 55. 

14a C J p 1307 note 60. 

85k Ala—Collier v. Davis, 10 So. 86, 
94 Ala 466—Dudley v. Collier, 6 
So 55, 87 Ala. 431, 13 Am S.R. 55 
14a C J. p 1307 note 69. 

86. Ill—Automotive Material Co. v. 
American Standard Metal Products 
Corporation, 232 IXlApp 632, re¬ 
versed on other grounds 158 N.E. 
682, 327 Ill. 867. 

Tenn —^Peck-Willlamson Heating & 
Ventilating Co. v. McKnlght & 
Merz, 205 SW. 419, 140 Tenn. 56^. 
14a C.J. p 1807 note 61. 

No holding onf 

Party contracting with foreign cor¬ 
poration, prohibited from doing busl- 
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ness in state without permit, does 
not hold such corporation out as au¬ 
thorized to do business in state.— 
Real Estate-Land Title & Trust Co. 

V. Dildy, Tex.CivApp, 92 S.W.2d 318, 
error refused. 

Persons In privity with the other 
party to the contract are not estop¬ 
ped to deny its enforceability.—C, 
Art man Lumber Co. v Bogard, 230 S. 

W. 963, 191 Ky. 892. 

87. Ind.—^Lowenmeyer v. National 
Lumber Co, 126 N.E. 67, 71 Ind. 
App. 458. 

Kan—Osborne v. Shilling, 88 P. 258, 
74 Kan. 675, 11 Ann Cas. 319. 

14a C J. p 1307 note 62. 

Opinion of attorney 
The fact that an attorney ex¬ 
pressed to an agent of the corpo¬ 
ration in the presence of an agent of 
hiB client the opinion that under the 
laws of the state compliance need 
not be made has been held not to 
estop the client from setting up such 
failure as a defense when sued by 
the corporation on the contract.— 
American Amusement Co v. East 
Lake Chutes Co., 56 So 961, 174 Aia. 
626. 
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the corporation to comply with the statute applica¬ 
ble to foreign corporations doing business in the 
state, even though he failed to take any steps to 
secure compliance by the corporation wiA the stat¬ 
ute.*^ However, a person making expenditures to 
enable a noncomplying foreign corporation to carry 
on business in the state has been held barred from 
recovery of such expenditures on the ground that 
he was in pari delicto and the pleading of a set¬ 
off in an action by a noncomplying foreign corpo¬ 
ration has been held to constitute a recognition by 
the other party of the corporation's right to main¬ 
tain the action.®® 

Ratification, A contract which is absolutely void 
because made in violation of a statute requiring for¬ 
eign corporations doing business in the state to 
comply with certain conditions cannot be ratified 
with the result of giving it validity from the time 
it was tmdertaken to be made.®^ However, where 
the corporation subsequently by compliance with the 
statutory requirements is freed from disabihty, the 
parties to the contract may make a new agreement 
recognizing the void or unenforceable agreement as 
embodying its terms.®^ Under a statute rendering 
contracts of noncomplying foreign corporations not 
void but merely voidable at the option of the other 
party, the conduct of siich party may be such as to 
constitute an exercise of his option to adopt the 
contract and waive his right to have it declared 
void;®® and under a statute providing that con¬ 
tracts made by a foreign corporation in wolation of 
its provisions should be wholly void upon behalf of 
a corporation but enforceable against it, one who 
enters into a contract with a foreign corporation 
may so far ratify the contract as to become liable 


30 C.J.S.: 

thereon to third parties acquiring rights thereun- 
der.®4 

New contract A new contract resting upon a 
new and original consideration, although connected 
with a contract which is void because made in vio¬ 
lation of a statute prohibitmg the doing of business 
in the state without first complying with certain 
requirements, is valid and • enforceable by a foreign 
corporation where it can make out a case without 
any reliance upon the original contract, or upon any 
other violation of the statute ®5 However, where 
a contract made by a foreign corporation is void 
because at the time it,was made the corporation had 
not complied with the statute so as to be qualified to 
do business in the state, a subsequent contract, made 
after the corporation qualified to do business in the 
state, for the secret purpose of validating the first, 
but on pretense of making concessions to the other 
party, is likewise void, as being without consider¬ 
ation and obtained under a false pretense.®® 

§ 1856. Effect on Contracts Made Outside of 
State 

^ A foreign corporation’s noncompliance with statutory 
requirements dpes not ordinarily affect the validity of. 
its contracts made outside the state. Statutes expressly 
governing the validity or enforceability of noncomplying 
foreign corporations’ contracts are held, depending upon 
the statute's terms, or, in the case of some statutes, 
variously, to affect or not to affect the validity or en¬ 
forceability of contracts made outside the state. 

The validity of a contract of a foreign corpora¬ 
tion which has not complied with statutory re¬ 
quirements IS affected by such noncompliance only 
if the enacting state has jurisdiction over the con¬ 
tract or some feature thereof.®^ Thus the fact that 
a foreig^i corporation is doing business in the state' 
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88. Ind,—^Lowenmeyer v. National 
Irumber Co., 125 N.EI. 87, 71 Ind 
App. 468 

Wis.—^Wisconsin Trust Co. v. Mun- 
day, 168 N.W. 898, 168 Wis 81, re¬ 
hearing denied 169 NW. 612. 

14a C J. p 1307 note 64. 

88. IlL—Roberts v Cat-Nak Mfg. 
Co., 216 UtApp 246. 

9a ni —^SdtcKenna Steel Working 
Co V. Hams Bros Co, 228 Ill, 
App. 868 

•1. Aiiz—^National Union Indem¬ 
nity Co v. Bruce Bros., 88 P*2d 
648, 44^ Anz. 464. 

Tenn —^Peck-WiUiamson Heatmg & 
Ventilating Co. v. McKa^ght & 
Merz, 205 SW. 419, 140 Tdnn. 668. 
14a C J. p 1307 note 66. 

Waiver by court 

Court may not waive provisions of 
act. It being court's duty, whenever 
facts rendering contract of such cor-^ 


poration void are called to its atten¬ 
tion, to declare the law—^National 
Union Indemnity Co v Bruce Bros,, 
88 P 2d 648, 44 AriS 454 
09- U S —^Producers* Naval Stores 
Co V. KcAllister, CC.APla., 278 
P 13, certiorari denied McAllister 
V Producers' Naval Stores Co, 42 
set 888, 268 U.S. 627, 66 LEd. 
798. 

Ariz.—Eastllck v. Btayward Lumber 
&. Investment Co., 268 P. 836, 88 
Arlz 242. 

14a C J p 1807 note 66. 

OoUatsral attack 

In the circumstances described In 
the text the contract is not subject 
to collateral attack by, other per^ 
sons.—^Yewell v Board of Drainage 
Com’rs of Daviess County, 219 BW. 
1049, 187 Ky. 434. 

9a Ariz.—^Eastllck v. Hayward 
Lumber a Investment Co., 262 P. 
‘ 9St6, 88 Aria 242. 

78 : 


94u Wis—Cox V Hanson, 228 N.W., 
619, 200 Wis 841—^Allen v. Fulton, 
167 NW. 429, 167 Wis 862. 

Xdabllity on. subsozlptlsiL 
A stockholder in a foreign corpo¬ 
ration ratifies his subscription con¬ 
tract by retaining his stock or ac¬ 
tively participating in the business 
for years, and can claim no immun¬ 
ity from his stock liability—Cox v. 
Hanson, 228 NW. 610, 200 Wis 841 
—Allen V, Pulton, 167 NW. 429, 167 
Wis 852. 

Sa us —^Missouri Fidelity & Casu¬ 
alty Co V. Art Metal Consjtr ’Co , 
Mo., 242 P 630, 165 C C.A 320. 

14a C.J p 1308 note 68 

9a Tenn —Gilmer v, U. S., Savmga 
etc, Co., 62 S.W. 851, 103 Tenn 
272, 

97. Wis—^Pord, Bacon & Davis v. 

, Terminal Warehouse Co., 240 N.W. 
796, 207 WiSw 467, 81 AJLJl' 1127/ 
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in violation of a statute requiring it to comply with i 
certain requirements does not ordinanly affect the I 
validity of contracts made outside the state.®* Al¬ 
though the contracts are to be performed in the 
state, they are not rendered void in their inception 
by such statutes.®® However, if in performing in 
the state contracts made outside the state, the for¬ 
eign corporation must engage in business in the 
state, the fact that the corporation has failed to 
comply with the statutory requirements will render 
the contract void or preclude the corporation from 
recovering thereon in the state courts.^ Statutes 
prohibiting foreign corporations from making cer- 
tam contracts with citizens of the state or from 
entering into contracts relating to property there 
situated without first complying with certain con¬ 
ditions, while not rendering such contracts void if 
made outside the state, have m some jurisdictions 
been held to render them unenforceable,® but there 
is some authority to the contrary,® and a statute 
providing that every contract by or on behalf of 
a foreign corporation affecting its personal liability 
or relating to property witliin the state shall be void 
until the corporation complies with certain require¬ 


ments has been held not to affect the validity or 
enforceability of contracts made outside the state 
by a noncomplying foreign corporation.^ Statutes 
providing merely that a foreign corporation may 
not make valid contracts,* or certain types of con¬ 
tracts,® within the state until it shall have complied 
with certain requirements do not affect the validity 
or enforceability of contracts made outside the'State 
by a noncomplymg foreign corporation, even if 
such contracts are performable,*^ or relate to prop¬ 
erty,* within the state. 

A statute which denies the right of a foreign cor¬ 
poration which has failed to comply with its re¬ 
quirements to maintain any suit in the state courts 
on any contract, and is not limited by its terms to 
contracts made within the state, has been held to 
bar the nght of such a corporation to maintain an 
action on a contract which is not only made but is 
to be performed outside the state.® Other authori¬ 
ty, however, supports the view that such statutes 
are intended to apply only to contracts made or to 
be performed in the stete, even though the inten¬ 
tion of the legislature so to limit their operation is 
not expressly declared.^® Under a statute which 


9a Ky—Commonwealth Farm Loan 
Co. V Caudle, 268 S.W. 24, 203 Ky. 
761 

Pa—S A Felton & Son Co v Floor- : 
ola Corporation, 18 PaDist. & Co 
634, 46 York Leg Rec 163. 

14a C J P 1308 note 71, 

OoiLditloiial »ale contract 

A foreign corporation which has 
shipped property to a purchaser in 
the state in pursuance of a condi¬ 
tional sale contract made outside 
the state may intervene in an action 
in the state between the purchaser 
and the purchaser's creditor, to pro¬ 
tect Its title by attachment proceed¬ 
ings, notwithstanding its noncompli- 
ance with statutory requirements — 
Smith Sc Pay v Montgomery Ward 
& Co, 96 So 231, 209 Ala 317 

SKpenditnres in business outside of 
state 

The other party may recover in 
an action against a foreign corpo¬ 
ration which has not complied with 
the statute regulating the admis¬ 
sion of such corporations to do busi¬ 
ness in the state, items expended 
with reference to the corporation's 
business outside of the state, ^Rob¬ 
erts V Cat-Nak Mfg. Co, 216 Ill. 
App 246. 

‘ Statutes defining doing of buslnesB 

for specified purposes do not prohibit 
actions on contracts made in anoth¬ 
er state—Siwooganock Guaranty 
Sav Bank v Cushman, 136 A, 260, 
109 Vt 221 

99u U.S.—George v. Oscar Snuth & 


Sons Co, Miss., 260 P. 41, 162 C.C s 
A 218. * 

14 a C J p 1308 note 72 1 

1, US—^In re Springfield Realty J 

Co.. DC.Mich.. 267 P 785. ^ 

Ind —^Burroughs v Southern Col¬ 
onization Co, 173 N.B. 716, 96 Ind. I 
App. 93 

14a C J. p 1308 note 73. ] 

Subsequent compliance 
Where in partially performing a 
contract in the state a noncomply¬ 
ing foreign corporation has engaged 
in business therein, subsequent com¬ 
pliance by the corporation will not 
remove the invalidity or unenforce- 
I ability of the contract —^Interstate 
Const Co V Lakeview Canal Co, 224 
P 860, 81 Wyo 191. 

2. Mich.—Swing v. Cameron, 108 N. 
W 506, 146 Mich. 175, 9 LR.A.,N. 

S , 417, 9 Ann Cas. 332—Seamans v 
Temple, 63 N.W. 408, 105 Mich. 
400, 66 Am.5.B. 467, 28 L.RA 480. 

jifliias—Cowan v London Assur. 
Corp, 19 So. 298, 73 Miss. 321, 66 
Am.S.R. 636 

Pa_Swing v. Munson, 43 A. 342, 

191 Pa. 682, 71 Am.S.R 772, 58 L 
RJL 223. 

14a C.J p,1308 note 75. 

Ooutraot h^d not to relate to prop¬ 
erty iu state 

Contract whereby unlicensed for¬ 
eign corporation agreed to investi¬ 
gate business conditions and advise 
the other party regarding advisa¬ 
bility of contemplated expansion of 
the other party's plant defendant's 
; plant did not relate to property in 
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state within statute rendering void 
a contract by such a corporation re¬ 
lating to property in the fiptate.— 
Ford, Bacon & Bavis v Terminal 
Warehouse Co, 240 NW. 796, 207 
Wis. 467, 81 A.L.R. 1127. 

3. N.J.—Columbia F. Ins. Co v. 
Kxnyon, 37 N J Law 33. 

NY—^Huntley v. Merrill, 32 Barb. 
626. 

14a C J. p 1809 note 76. 

4. SD—Charles Friend & Son v. 
Schmidt, 233 N.W 913, 57 S B. 477. 

5. Mich—^Richards-Wilcox Mfg Co. 
V Talbot & Meier, 233 N.W 437, 
252 Mich. 622—Westerlm & Camp¬ 
bell Co V. Detroit^MiIIing Co., 206 
N.W. 371, 233 Micfi. 384. 

a, Wis.—Union Trust Co. of Mary¬ 
land V Rodeman, 264 NW. 608, 
220 Wis 453—Millar v Waukegan 
National Bank, 212 NW. 667, 192 
Wis. 296—^First State Bank of 
Harvard v. Harrington, 212 N.W. 
666, 192 Wis 293 

7, Mich.—^Richards-Wilcox Mfg. Co. 
V. Talbot &' Meier, 233 N.W. 437, 
252 Mioh. 62A 

a Wis —^Millar V Waukegan Na¬ 
tional Bank, 212.NW 667, 192 Wis. 
296—^First State Bank of Harvard 
V Harrington, 212 N.W. 665, 192 
Wis. 293. 

■ a Ill.—J Walter Thompson Co. v. 

‘ Whitehed. 66 NB im 186 IIL 
; 464, 76 AmS.R 61 

■ 14a C.J. P 1309 note 77. 

I la Tex.—Russek Wind, Bms Sb 
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denies the right of a foreign corporation to sue or 
maintain actions in the courts of the state until they 
have compiled with certain requirements, regardless 
of whether or not they are doing business iq the 
state, a noncomplymg foreign corporation cannot 
maintain an action therein on a contract, notwith¬ 
standing it was made and was to be performed out¬ 
side ‘the state.^1 Statutes providing that no foreign 
corporation doing business therein, without comply¬ 
ing with certain requirements, shall maintain any 
suit or action in the state.courts jipon any contract 
made by it within the state, by expressly prohibit¬ 
ing the maintenance of suits on contracts made in 
the state, imphedly permit suits on contracts made 
elsewhere and this is true although such stat¬ 
utes relate to property situated within the domestic 
state.^3 


§ 1857. Effect on Right of Domestic Party to 
Enforce Contracts against Corpora* 
tion 

In the absence of a statute clearly providing to the 
contrary, a domestic citizen's right to enforce a foreign 
corporation's contracts against it is unaffected by the 
fact that they were made by the corporation In violation 
of statute. 

In the absence of a clear provision to the con¬ 
trary, the statutes under consideration do not af¬ 
fect the right of a domestic citizen to enforce 
against a foreign corporation contracts made by it 
in violation of such statutes.!^ Otherwise stated, 
the doctrine, as laid down in many of the cases, is 
that if the state does not intervene and if the party 
for whose protection the statute was enacted does 
not rescind it, the corporation is estopped to set up 
its own violation of the law in avoidance of its con¬ 
tracts.^® Of course, where statutes expressly so 


Co, CivApp. 192 SW 684, dis¬ 
missed for want of jurisdiction 
I4a C J p 1309 note 78 
Wlietlier ooxpozatlon did ‘bnBliLMMi 
la Btate is Immaterial where the con¬ 
tract IS made and performed outside 
the state—^Bettilyon Home Builders 
Co V. Philbrick, 175 P 968, 81 Idaho 
724. 

11. SD—^lowa Falls Mfg Co. v. 

Farrar, 104 NW. 449, 19 SD. 632. 
Action, hy assignee 

However, one to whom the corpo¬ 
ration has assigned the contract may 
mainteun an action thereon in the 
state, and this is true even where 
the consideration for the assignment 
Is dependent upon a contingency — 
Citizens’ Bank v Corkings, 70 N.W. 
1059. 9 SD. 614, 62 Am S R 891 

la. ITS—^Brace v Gauger-Korsmo 
Const Co, C.CAArk, 86 F 2d 661, 
certiorari denied 50 S.Ct 333, 281 
U S 738, 74 L. Ed. 1163. 

Ark—Graysonia, N. & A, R Co v, 
Newberger Cotton Co, 282 SW 
976, 170 Ark 1039. 

Iowa—Standard Tile & Marble Co 

V Detroit Fidelity & Surety Co., 
223 N.W. 366, 207 Iowa 619 

Mich.—Lincoln Inv. Co v Metros, 
241 N.W 166, 267 Mich 216 
N.J—Commercial Credit Corporation 
V. Boyko, 187 A, 684, 103 N.J Law 
620—^Pan American Securities Cor¬ 
poration V. Pried, Erupp Aktienge- 
sellschaft, 198 A. 770, 16 NJMisc. 
225—Federal Schools v Sidden, 188 
A 446. 14 NJ.M 1 SC 892—Morris 
Plan Co of New York v Rosen- 
zweig, 167 A 161, 11 NJMisc 606 
—^New York Bankers v. Bosworth, 
138 A. 509, 5 NJMisc. 830 
NY—^Hedges & Bro v. Busch, 252 
NYS 693, 141 Misc. 493—Spiegel- 
May-Stem Co v Mitchell, 211 N 

Y S 495, 126 Mlsc 604—J M & L 
A. Osborn Co. v, Osborn, 186 N.Y. 


S 721. affirmed 188 NY.S. 928, 197 
AppDiv 919 
14a C J p 1309 note 81 
Offer acoepted ontside state 

Where an offer is accepted outside 
the state, the contract is made out¬ 
side the state within the meaning of 
the text 

Iowa—^Anderson Bros & Johnson Co 
v Sioux Monument Co, 232 NW 
689, 210 Iowa 1226-^oseph T. Ry- 
erson & Son v Schraag, 229 NW 
783, 211 Iowa 558—Service System 
V Johns. 221 NW. 777, 206 Iowa 
1164 

N Y —^Pittsburgh & Shawmut Coal 
Co V State, 192 NYS 310, 118 
Misc 60—Sackman v. Stephenson, 
11 NYS 2d 69 

14a CJ p 1809 note 81 [a] a)-(3). 
Beciproclty provisioiL 

The right of a noncomplying for¬ 
eign corporation to maintain an ac¬ 
tion in the state on a contract made 
outside the state is unaffected by a 
statutory provision imposing upon 
foreign corporations the same re¬ 
quirements imposed by the laws of 
the state of their domicile upon cor¬ 
porations of this state if they are 
greater than those of this state, 
where the law of the other state, al¬ 
though more exacting and imposing 
a more drastic penalty, penalizes 
only for contracts made in the state. 
—^Lehigh Structural Steel Co. v At¬ 
lantic Smelting & Refining Works, 
111 A, 376, 92 NJBq 181. 

13. Mich—Clay Fire, etc. Ins. Co. 
V. Huron Salt, etc, Mfg Co., 31 
Mich. 346 

N J —^Manhattan, etc., Sav., etc, 
Assoc. V. Massarrelli, Ch., 42 A. 
' 284 

14L US—^Bradford v Indiana Har¬ 
bor Belt R. Co., C.C A Ind., 16 P.2d 
836 

Ariz—^Beusitllck v. Hayward Lumber 
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& Investment Co, 263 P 936. 33 
Ariz 242 

Ky—Yewell v Board of Drainage 
Com’rs of Daviess County, 219 S. 
W 1049, 187 Ky 434 
Okl—^McMillan v Pawnee Petroleum 
Corporation. 1 P 2d 775, 151 Okl. 4. 
14a C J p 1310 note 83. 

Objects of statutes 

(1) The object of the statutes is 
to protect domestic citizens doing 
business with such corporations, and 
they are not to be construed, in the 
absence of clear provision to such 
effect, as rendering contracts void as 
against such citizens—Steele v. The 
Maccabees, 63 P 2d 232, 176 Okl. 471 
—14a C J p 1310 note 84. 

(2) So to construe them would 
render them instruments of fraud 
and oppression to those for whose 
protection they are Intended. 

Mo —Central Coal, etc, Co, v. Optimo 
Lead, etc, Co, 139 S.W. 526, 167 
Mo App. 720 

NY—^Marshall v. Reading F. Ins. 

Co, 29 NYS 334, 78 Hun 83. 
Ohio—^Union Mut, L Ins. Co. v Mc- 
Millen, 24 Ohio St 67. 

(3) It is not intended to devolve 
upon persons dealing with such cor¬ 
porations the duty and risk of cls- 
certaimng whether the statute has 
been complied with 

Ohio—'Union Mut L Ins. Co v. Mc- 
Millen, 24 Ohio St 67 
Pa—Swan v Watertown F. Ins Co., 
96 Pa, 37 

14a CJ p 1310 note 86. 

15. Ill—^Ebinger v. Breese, 240 Ill. 
App 80 

14a C J p 1810 note 87. 

Defense to negotiable Instruments 
see Bills and Notes $ 602 b. 

Pallnre to attempt sarvloe 
However, where, although a for- 
eigrn corporation doing business In 
the state has not been licensed or ap- 
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provide, contracts of a foreign corporation render¬ 
ed void on behalf of the corporation and its as- 
signis by failure to comply with the requirements im¬ 
posed are enforceable against it.^® 

Applications of rule. Although a note or bond 
and mortgage or trust deed given by a foreign cor¬ 
poration to secure a loan may have been in viola¬ 
tion of a statute requiring such corporations to com¬ 
ply with certain conditions precedent to entitle them 
to do business in the state, it cannot repudiate the 
contract without restoring the consideration; and 
therefore it cannot set up its violation of the law to 
defeat an action by the mortgagee to recover the 
money and foreclose the mortgage or trust deed.^^ 
If a foreign corporation enters a state and gives a 
bond with sureties, without complying with the stat¬ 
utes relating to foreign corporations, both the cor¬ 
poration and the sureties are estopped to set up the 
noncompliance with the law to escape liability on 
the bond.^® The same principle applies where a 
foreign surety company, without complying with the 
local statutes, becomes surety on a judicial or other 
bond.i® In accord with this doctrine, it has been 
held that neither a trustee in bankruptcy^® nor a 
domestic receiver^i of a foreign corporation can 
question its contracts on the ground that it had 
not complied with the statutory requirements. 


§ 1858. Effect on Right of Corporation to 
Maintain Actions Not Ex Contractu 

In the absence of express provision to the contrary* 
a foreign corporation's noncompliance with statutory re¬ 
quirements will not ordinarily preclude it from maintain¬ 
ing an action ex delicto in the state courts. Statutes ex¬ 
pressly governing the right to maintain actions generally 
have variously been held to bar or not to bar actions not 
ex contractu, and statutes governing the vaiidity and 
enforceabiiity of such contracts do not affect the right to 
maintain actions not ex contractu. 

The fact that a foreign corporation is doing busi¬ 
ness in a state in violation of a statute requiring it 
to comply with certain conditions will not ordina¬ 
rily, in the absence of express provision to that ef¬ 
fect, preclude it from maintaining in the courts of 
the state actions which are purely ex delicto.^^ This 
rule does not operate to permit a foreign corpora¬ 
tion to maintain an action to prevent interference 
with its business, where the business is being car¬ 
ried on in violation of a statute requiring foreign 
corporations doing business in the state to comply 
with certain requirements.^^ 

Statutes barring maintenance of actions general¬ 
ly. Under statutes such as are discussed generally 
supra § 1843, providing that foreign corporations 
doing business in the state without complying with 
the requirements imposed cannot maintain any suit 


pointed an official agrent to receive 
service of process as required by 
statute, no service Has been attempt¬ 
ed on the official required to be ap¬ 
pointed such agrent, no question is 
presented of the corporation’s estop¬ 
pel to deny the appointment or that 
the doingr of business in the state 
constitutes such an appointment — 
Garber v. Bancamerica-Blair Corpo¬ 
ration. Minn, 285 N.W 723 

16b Cal —^Tucker v. Cave Springrs 
Mining: Corporation, 33 P. 2 d 871, 
139 CalApp. 213. 

Ohio—Conrad v Barey, 181 NR 444, 
125 Ohio St. 326 

Wis—^American Slicing: Mach Co. v. 
Jaworski, 192 N.W. 50, 179 Wis 
634 

14a C J p 1310 note 88 . 

17. US—In re Heffron Co, D.CN. 
Y., 216 F 642. 

Miss —Williams v. Bank of Com¬ 
merce. 16 So. 238, 71 Miss. 858, 42 
AmS.R. 503. 

Tenn—^Morgran v. Dayton Coal, etc, 
Co, 183 S.W. 1019, 139 Tenn 228, 
Ann.Casl917E 42. 

18. Ark —^Minneapolis F, etc., Co v. 
Norman. 85 S.W. 229, 74 Ark. 190, 
109 Am.S.R. 74. 4 AnmCas 1046 

19. Ind —‘Bamcklow v. Stewart, 68 
NE 816, 31 lnd.App. 446. 

14a C J p 1311 note 91. 

20O.J.S.-6 


20 . US.—In re Naylor Mfg: Co, D 
C Pa., 136 F. 206 

21. Mich—Goldberg: v Parker, 164 
NW 396, 198 Mich, 396, Xr.R.A. 
1918A 406. 

14a C.J p 1311 note 93. 

22. US —Goodrich-Lockhart Co. v 
Sears, DC.Ky, 270 F 971 

Ky—Sayers & Muir Service Station 

V Indian Refining: Co, 100 S W.2d 
687, 689, 266 Ky 779, quoting: Oor- 
piLB Juris. 

Mich —^Rex Beach Pictures Co v 
Harry I. Garson Productions, 177 
NW. 254, 209 Mich 692 
1971 s —^Bucking:ham Radio Corporation 

V Persion Furniture Co., 211 N.W. 
269, 191 Wis 391 

14a C J. p 1311 note 94. 

Sesoissloii of contract 

Noncompliance with statutory re¬ 
quirements, while barring: a foreigm 
corporation from enforcing: a con¬ 
tract, will not bar it from suing: to 
rescind the contract for fraud; nor 
IS its rlg:ht to sue for fraud defeat¬ 
ed by a prayer for reformation as al¬ 
ternative relief.—Goodrich-Lockhart 
Co. V Sears, D.C.Ky.. 270 F. 971. 
Protection of property 

(1) Noncompliance with statutory 
requirements does not bar a foreigm 
corporation from maintaining: an ac¬ 
tion in the state for a wrong: com¬ 
mitted in derogration of its title to 
lawfully acquired property In the 
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State.—^Hurst Automatic Switch & 
Sigmal Co V Trust Co. of St. Louis, 
Mo, 216 SW. 964. 

(2) Thus a foreigm corporation 
may litig:ate property rig:hts acquired 
from another foreigm corporation 
which had complied with statutory 
requirements at time transactions in¬ 
volved in suit were had.—^Peurifoy v. 
Hood Rubber Products Co., Tex.Civ, 
App, 69 SW.2d 428. 

(3) Especially, noncompliance does 
not preclude a foreigm corporation 
from maintaining: an action to recov¬ 
er possession of its property where 
the action does not require enforce¬ 
ment of a contract 

Ky.—Sayers & Muir Service Station 
V. Indian Refining: Co, 100 S.W 
2d 687, 266 Ky 779—^Borderland 
Coal Sales Co. v Walker, 270 S.W. 
717, 208 Ky. 146. 

Mo.—^National Match Co. v. Elmpire 
Storag:e & Ice Co., 68 S.W 2d 797, 
227 Mo App. 1115, cer^orari denied 
Empire Storag:e & Ice Co. v. Na¬ 
tional Match Co., 54 SCt. 88 , 290 
US 668 , 78 LBd 677. 

Pa—Jenning:s v Supreme Photoplay 
Co., 137 A. 230, 289 Pa. 240 
Tenn—^Bouldln v. Taylor, 276 S-W. 
340, 152 Tenn. 97. 

23. U.S —^Electric News & Money 
Transfer Co. v. Perry, C.C.R.L, 76 
F. 898. 

14a C.J. p 1311 note 96. 
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or action, whether arising out of contract or tort, 
It has been held that a noncomplying foreign cor¬ 
poration cannot maintain an action to recover prop¬ 
erty unlawfully detained,24 or an action to tty the 
right of property.26 There is authority, however, 
to the effect that a statute of the kind under con¬ 
sideration does not prevent a foreign corporation 
from maintaining an action for a tort not connect¬ 
ed with the prohibited business,26 or to enforce or 
protect lawfully acquired property rights within 
the state,27 or even to recover possession of prop¬ 
erty which, although absolutely owned by it, was 
acquired without complying with statutory require- 

ments,28 

A statute providing that no action shall be main¬ 
tained or recovery had has been held to preclude 
a foreign corporation doing business in the state 
without first complying with the requirements im¬ 
posed from maintaining an action to set aside a 
fraudulent conveyance,2^ an action on an attach¬ 
ment bond,20 or an action for conversion 2i So a 
foreign corporation has been held to have no stand¬ 
ing on Its voluntary petition in insolvency where it 
IS doing business in the state in violation of a stat¬ 
ute den 3 nng noncomplying foreign corporations a 
right to maintain “any action” in the courts of the 


state 22 A statute prohibiting a foreign corpora¬ 
tion from suing or maintaining actions in the courts 
of the state until they have complied with certain 
requirements, and regardless of whether they are 
doing business in the state, has been held to pre¬ 
clude a noncomplying foreign corporation from 
levying an attachment.23 However, there is aathor- 
ity holding that statutes prohibiting a noncomplying 
foreign corporation from maintaining actions do not 
bar such a corporation from maintaining an action 
in tort for the recovery of property or its value,24 
or to restrain an unfair use of the corporation’s 
name by a domestic corporation.25 Obviously, 
where a statute expressly so provides, the penalty 
does not apply to corporations of specified t 3 rpes 28 

Statutes g'Overnxng contracts, A statute expressly 
making void contracts entered into by a noncomply¬ 
ing foreign corporation does not preclude such a 
corporation from maintaining an action ex delic¬ 
to 27 Likewise, statutes whose express terms mere¬ 
ly deny the right of a noncomplying foreign cor¬ 
poration to maintain any action on any contract 
made in the state do not bar the right of such cor¬ 
porations to maintain actions which are not ex con- 
tractu22 or are purely ex delicto.22 Thus such 
statutes do not bar noncomplying corporations from 


04. Okl,—Goodner Krumm Co v J 
L Owens Mfgr Co, 152 P. 86 , 61 
on 376 

05. Ill—J Walter Thompson Co v. 
Whitehed, 56 NE 1106, 185 Ill 
454, 76 Am S R 51, affirming 86 Ill 
App. 76—Union Cloak, etc, Co v. 
Carpenter, 102 Ill App 389 
14a"'CJ. p 1312 note 99 

Ownership of Impounded funds 

An assignee or trustee of a non¬ 
complying foreigrn corporation has 
heen held barred by such a statute 
from intervening in an action to as¬ 
sert ownership of impounded funds. 
^Stanard v Cantwell, Tex Civ App, 
28Q SW 760 

26. Tex—^Mansur, etc, Impl Co v. 
Beer, 45 SW 972, 19 Tex Civ 

App 311. 
inversion 

Mo—Good Roads Machinery Co v 
Broadway Bank, App., 267 S.W 40 

Trespa 4 ni on land 

Tex.—^Mansur, etc, Impl Co v. Beer, 
45 S.W'972, 19 Tex Civ App 811 

attr. Tex.—^Kingman Texas Impl Co. 

V. Borders, Civ App, 166 SW. 614 
Property parted with under contract 
Notwithstanding such a provision, 
a foreign corporation may maintain 
an action in replevin or trover to 
recover property or its value which 
the corporation had parted with un¬ 


der a contract rendered void because 
of Its failure to comply ' 

U S —^Lasswell Land & Lumber Co 
V L|ee Wilson & Co, Mo, 236 F. 
322, 149 CCA 454 

Mo—^United Shoe Mach Co v Ram- 
lose, 132 SW 1133, 231 Mo 608— 
’ Farrand Co v Walker, 166 SW. 

68 , 169 Mo App 602 
14a C J p 1312 note 3 
Bestralnlng use of corporate name 
Such a statute has also been held 
not to preclude a noncomplying for¬ 
eign corporation from maintaining a 
suit to restrain the use of its name 
by a domestic corporation for the 
purpose of unfair competition—Gen¬ 
eral Film Co of Missouri v General 
Film Co of Maine, Mo, 237 F. 64, 
150 C.CA 266—14a CJ. p 1312 note 
4. 

28. Tex—L. Bruce Co v Han¬ 
non, Civ App, 283 SW 862 
Property delivered for shipment 

pursuant to a contract to sell— 

L Bruce Co v Hannon, supra. 

29. Kan—^Vickers v. Buck’s Stove, 
etc, Co., 79 P 160, 70 Kan. 684. 

30. N T —^Kinney v. Reid Ice Cream 
Co, 68 NTS 825, 67 App Div 206 

31. N T.—Charles Roome Parmele 
Co V Haas, 73 NTS 986, 67 App. 
Div. 467, reversed on other grounds 
64 NB 440, 171 N.T. 679. 

32. Cal.—^Keystone Driller Co. v. 


San Francisco Super Ct, 72 P. 398, 
138 Cal 738 

33. SD—^Bradley v. Armstrong, 68 
NW 733, OSD 267 

34. Mich.—^Lumi-Nus Signs Co. v. 
Regent Theatre Co, 231 NW. 128, 
260 Mich 635—^Mojonier Bros Co 

V Detroit Milling Co, 206 NW. 

526, 233 Mich 312-r-Rex Beach 

Pictures Co. v Harry I. Garson 
Productions, 177 NW 264, 209 
Mich 692. 

35- US—Western Auto Supply Co 

V Western Auto Supply Co, DC. 
N.H, 3.3 FSupp 625 

3& Mich —Owosso Sugar Co v 
Amtz, 221 NW 179, 244 Mich. 351 

37. U S —^In re Rosenbloom, D.C. 
Mich., 280 F 139 

Wis.—Buckingham Radio Corpora¬ 
tion V Persion Furniture Co; 211 
N W 269, 191 Wis 391 

38. Ind—^Dodgem Corporation v, D 
D, Murphy Shows, 188 NB. 699^ 96 
Ind App 325, rehearing denied 185 
NE 169, 96 Ind App 826 

Action to rescind contract 
N.T.—^Hanley Co v Bradley, 269 N. 
TS. 278, 146 Misc. 286. 

39. N.T.—^Meisel Tire Co v Mar- 
Bel Trading Co, 280 N ^ S. 336, 
337 155 Misc. 664, Quoting Coipas 
JlirlSw 

14a C.J p 1811< note 96. 
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maintaining actions to enforce or protect property 
nghts lawfully acquired 

Action by agent A noncompliance on the part 
of a foreign corporation with a statute imposing the 
terms and conditions under which it may enter the 
state to do business will prevent its agent from 
prosecuting in his own name in action in its behalf 
which the corporation itself would not be allowed 
to prosecute.'*^ 

§ 1859. Effect on Right of Cozporation to De¬ 
fend Actions 

While the legislature may prevent a noncomplying 
foreign corporation from making a defense or setting up 
a counterclaim, statutes merely prohibiting such a cor¬ 
poration from commencing or maintaining actions, or 
making its honcompitance a crime, do not preclude It 
from defending actions, interposing and recovering on 
counterclaims! or appealing from judgments against it. 

While it is within the power of the legislature 
to prevent a foreign corporation which has failed 
to comply with statutory requirements from making 
a defense, stated in Corpus Juris, a statute 
merely prohibiting the commencement, maintenance, 


or prosecution of an action does not prevent a for¬ 
eign corporation which has not complied with the 
statute from defending a suit brought against it,'^'* 
or prosecuting an appeal or writ of error from a 
judgment recovered against it.^^ A statute provid¬ 
ing merely that a foreign corporation’s failure to 
comply with statutory requirements shall be a crime, 
and imposing a fine therefor, does not preclude a 
noncomplying foreign corporation from defending 
actions brought against it-^s ^ statute prohibiting 
such a corporation from maintaining an action in 
the state on contracts made by it does not prohibit 
it from defending an action against it based on 
tort.^® 

Counterclaim. A statute merely prohibiting the 
commencement or maintenance of an action does 
not prevent a noncomplying foreign corporation 
from interposing and recovering on a counterclaim 
arising out of the transaction m suit.'*^ So, even a 
statute which, m addition to providing that no ac¬ 
tion may be maintained, provides that no recovery 
may be had has been held not to preclude a non¬ 
complying foreign corporation from setting up a 


40. U.S—re Rosenbloom, DC 
Mich, 280 F 139 

Idaho—D M. Ferry & Co v Smith, 
209 P. loss, 36 Idaho 67. 

14a C J. p 1811 note 96 Ca]-[e] 

Aotlon. for poesoMUon of personal 
inropexty -wTonsTfully detained. 

U. S.—re Rosenhloom, DCJ^ich, 
280 F. 139. 

Idaho—M. Ferry & Co. v. Smith, 
209 P. 1066, 86 Idaho 67. 

Pa—^McCray Refrigerator Co v Bas- 
co, 79 Pa Super 185 
Wis —^Buckingham Radio Corpora¬ 
tion V. Persion Furniture Co,, 211 
N.W 269, 191 Wis 391. 

14a OJ p 1811 note 96 [d] 

Action for oonversioB. 

■jifY —^Meisel Tire Co v. Mar-Bel 
Trading Co, 280 NTS, 336, 156 
Misc. 664. 

8 nbseq.iioxi>t oomplianoe 

A statute prohibiting a noncomply¬ 
ing foreign corporation from suing 
on any contract, agrreement, or trans¬ 
action entered into in the state does 
not preclude a foreign corporation 
from maintaimng an action for a 
tort committed' against its property 
before it had complied with the stat¬ 
ute, at least where It complies with 
the statute before bringing suit.— 
California Land & Construction Co. 

V. Halloran, 17 P.2d 209, 82 Utah 
267. 

41. Tex—Texas, etc, R Co. v. Da¬ 
vis, CivApp., 54 SW. 881, reversed 
on other grounds 56 SW. 662, 98 

. 'pex. 878 

14a aj. p 1812 note 10. 


4fl. Or—Du Mond v Byron Jack- 
son Co , 6 P.2d 1096, 139 Or. 67. 
14a C J p 1300 note 4 

43. Fla—Brecht v Bur-Ne Co, lOS 
So 178, 91 Fla. 345 
Minn.—^Plakne v Metropolitan Life 
Ins Co, 270 N.W 566, 569, 198 
' Minn 466 

Or—Du Mond v. Byron Jackson Co, 
6 P.2d 1096, 1097, 139 Or 57. 
Wash.—Earle v Froedtert Gram & 
Malting Co, 85 P 2d 264, 267. 

14a C.J p 1312 note' 11. 

Oorporatlon, made defendant by court 
Rule of text applies where non¬ 
complying foreign corporation is 
made defendant by order of court — 
Brecht v. Bur-Ne Co, 108 So. 173, 91 
:Fla 345. 

jActloiL affecting property rights 

(1) Such statute does not bar non¬ 
complying foreign corporation from 
defending action against it affecting 
its rights in its property—Jopling v. 
Caldwell-Degenhardt, Tex Civ.App., 
292 S.W 968, reversed on other 
grounds Benton Land Co v Jopling, 
ComApp, 300 S.W. 28—Jordan v. 
Grandfleld Bridge Co, Tex Civ.App, 
290 SW 866—14a C.J P 1312 note 11 
Cc] ( 2 ) 

(2) Thus, such corporation is not 
precluded from defending suit to 
attach Its property, nor does Its 
noncompliance prevent operation of 
statute invalidating attachment be¬ 
cause made within prohibited time 
before appointment of receiver for 
corporation.—^Mar<iuette Bailey Lum¬ 
ber Co. V. Dexter Lumber & Flooring 
Co., DCNJ., 2 FSupp. 8 , affirmed, 

sa 


C.C A, Chase Nat Bank of City of 
New York v, Gannon, 66 F2d 937 

4A Kan.—Swift v. Platte, 72 P 371, 
74 F. 636, 68 Kan 1 . 

14a CJ. p 1312 note 13. 

45, Ky—Brotherhood of «Railroad 
Trainmen v Williams, 277 S W. 
600, 211 Ky. 638. 

4A N.T —Bischoff v. Automobile 
Touring Co, 89 N.Y.S 594, 97 App. 
Dlv 17. 

Vegligenoe 

Such a statute does not prohibit 
corporation from setting up contrib¬ 
utory negligence as defense when 
sued for negligence.—^Bischoff v. Au¬ 
tomobile Tourmg Co, supra. 

47- Minn —^Plakne v Metropolitan 
Life Ins Co., 370 N-W 566. 569, 
198 Minn. 465, quoting Corpus Ju¬ 
ris. 

N.Y —James Howden A Co. of Amer¬ 
ica v American Condenser & Engi¬ 
neering Corporation, 185 N.Y.S. 
169, 194 App.Div 164, leave to ap¬ 
peal granted 186 N Y.S 308, 195 
App.Div. 882, and affirmed 132 N.E 
916, 231 NY. 62T 
14a C.J p 1312 note 12. 

Poredosnre 

In action against foreign corpora¬ 
tion by mortgage debtors to have 
foreclosure by advertisement con¬ 
verted Into foreclosure by action, cor¬ 
poration, although it had not com¬ 
plied with statutory requirements; 
could file a cross bill seeking a fore¬ 
closure by action.—^Flakne v. Metro¬ 
politan Life Ins. Co., 270 N.W. 56G, 
198 Minn. 465. 
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counterclaim.^® However, while a foreign corpo¬ 
ration may interpose and recover on a counterclaim 
arising out of the transaction m suit, it cannot set 
up a counterclaim which does not so anse.^® 
Where a statute has the* effect of rendering void all 
contracts made in the state by a foreign corpora¬ 
tion before it has complied with the requirements 
thereof, such contracts cannot be made the basis 
of a counterclaim.?® 

Venue. A foreign corporation which has not 
complied with statutory requirements for doing 
business in the state has been held not to have ac¬ 
quired a statutory principal place of business on 
which it may base a demand that it be sued in the 
county where it has established what it calls its 
prmcipal office, or to have the place df trial changed 
to that county.®! 

Appointment of agent for process. The failure 
of a foreign corporation to comply with statutes 
designating or requiring the designation of partic¬ 
ular persons on whom process against foreign cor¬ 
porations can be served does not, of course, render 
the corporation immune from suit or relieve it of 
any liability to which it would be subject in the ab¬ 
sence of such statutes.®® 

§ 1860. Personal Liability of Stockholders, 
Officers, and Agents 

« a. Members and stockholders 
b. Directors, officers, and agents 


a. Members and Stockholders 

In Jurisdictions in which a foreign corporation’s non- 
compliance with statutory requirements deprives it of 
recognition as a corporation, members or stockholders 
carrying on the prohibited business become liable as 
partners for Indebtedness incurred m the state in the 
course thereof. However, in the absence of statute, the 
corporation’s mere noncompliance does not impose such 
liability on stockholders, at least In jurisdictions In which 
noncompliance does not affect recognition of the corpo¬ 
ration's existence. 

The cases, it has been said, are in conflict as to 
whether the failure of a foreign corporation to 
secure a permit in compliance with the laws of a 
state in which it is doing business renders the 
stockholders liable as partners.®® It generally has 
been held, in jurisdictions in which a foreign cor¬ 
poration doing business in violation of statutes re¬ 
quiring compliance with certain conditions is de¬ 
prived of the recognition of its status as a corpo¬ 
ration, that members or stockholders of such a cor¬ 
poration who engage in the carrying on of the pro¬ 
hibited business become liable as partners for in¬ 
debtedness incurred in the state in the course there¬ 
of It also has been held that the mere fact that 
a foreign corporation has engaged in business and 
entered into a contract without complying with the 
local statutes imposing conditions on the right of 
such corporations to do business in the state, does 
not, in the absence of a statute to the contrary, ren- 


48. NT—James Howden & Co. of 

America v. Amencan Condenser & 
Bngrineering Corporation, 185 NY. 
S 169, 194 AppDiv 164, leave to 
appeal granted 186 NTS. 308, 195 
App Dlv. 882, and affirmed 132 N B. 
915, 231 NY 627 ' 

Contra Amencan Ink Co v Rie- 
gel Sack Co., 140 N.YS 107, 79 
Misc 421, affirmed 141 NYS 649 

49. NY—American Ink Co. v. Rie- 
gel Sack Co., 140 N.Y.S 107, 79 
Misc, 421. affirming 141 N Y S 649 

Utah.—^Dunn v Utah Serum Co, 
238 P 246, 65 Utah 627. 

14a C.J p 1313 note 16. 

51. Cal —Kane v Universal Film 
Bxchanges, App, 89 P 2d 693, hear¬ 
ing denied, Sup, 91 P 2d 577. 

52. U S.—Junk V. R J Reynolds 
Tobacco Co., P.CVa., 24 F.Supp. 
716- 

53. Iowa —^Peacock Coal Co. v. 
Games Coal Co, 219 NW. 24, 206 
Iowa 1228. 

54 . Fla—^Herbert H. Pape, Inc, v. 
Finch, 186 So. 496, 102 Fla 426— 
Taylor v. Branham. 17 So. 552, 35 
Fla. 297, 48 Ain.S R. 249, 89 L R.A. 
862. 


In mssonxl 

(1) Persona transacting business 
in name of foreign corporation not 
complying with statutory require¬ 
ments have been held to bind them¬ 
selves and their associates person¬ 
ally, on ground that corporation has 
no corporate capacity in state until 
It has complied with statutory re¬ 
quirements—Booth V. Scott, 206 S 
W 633, 276 Mo 1, error dismissed 40 
S Ct. 484, 253 U S 475, 64 L Bd 1020 

(2) However, there is earlier au¬ 
thority holding that stockholders of 
noncomplying corporation are per¬ 
sonally liable on its contracts only 
where they themselves are guilty of 
fraud in connection with contract, 
or where there has been fraud in in¬ 
ception of corporation so as to de¬ 
prive it of corporate capacity, not 
where the only circumstance is the 
corporation’s noncompliance with 
statutory requirements.—^Tnbble v. 
Halbert, 127 SW. 618, 143 Mo App 
524. 

In. TeuLessee 

(1) Stockholders participating In 
the doing of prohibited business are 
personal!/ liable on claims arismg 
from such business —Campbell-Moss- 
Johnson, Iqc, v. Lupton, 290 S.W. 
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992, 156 Tenn 93, 61 A.L R 372, re¬ 
hearing denied 1 SW.2d 788, 155 
Tenn. 93. 

(2) This is true even if they have 
no knowledge of the corporation’s 
noncompliance—^Bquitable Trust Co. 
V Central Trust Co, 239 S W. 171, 
145 Tenn 148. 

(3) On the other hand, they have 
been held not liable where they do 
not participate in operation of cor¬ 
poration, as where they hold merely 
nonvoting stock and do not other¬ 
wise take part in corporation’s ac¬ 
tivities.—^London Guaranty & Acci¬ 
dent Co. V, Signal Mountain Coal 
Mining Co, 15 Tenn App. 124. 

(4) However, under earlier author¬ 
ity, ilersonal liability has been held 
to attach without regard, apparent¬ 
ly, to whether stockholders actually 
participated in carrying on of pro¬ 
hibited business —Cunnyzigham v. 
Shelby, 188 SW 1147. 186 Tenn. 176, 
LRA1917B 672 

Burden of proof that particular 
person is stockholder is on person 
seekmg tO' hold such person liable as 
partner —^Equitable Trust Co v. 
Central Trust Co., 289 SW. 171, 146 
Tenn. 148. 
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der stockholders liable as partners on the contract,®® 
at least in jurisdictions wherein the recogprution ac¬ 
corded the corporate existence of a foreign corpo¬ 
ration by comity is unaffected by the doing of busi¬ 
ness therein without complying with the statutory 
requirements 

Where a statute expressly so provides, failure of 
a foreign corporation to comply with the statutory 
requirements has been said to render all the stock¬ 
holders personally liable on all contracts made in 
the state during the time the corporation is in de¬ 
fault;®*^ but, where a statute expressly provides 
that a foreign corporation’s violation of statutory 
requirements shall not affect the validity of cer¬ 
tain types of transactions by it in the state, the 
stockholders of a noncomplying foreign corpora¬ 
tion do not become personally liable for liabilities 
incurred by the corporation as a part of such a 
transaction.®® The mamtenance of proceedings 
against the corporation and participation in a dis¬ 
tribution of its assets does not bar recovery against 
members of the corporation on their personal lia¬ 
bility, although on the same facts.®® 

Isolated transaction. Since an isolated transac¬ 
tion does not constitute, as a usual rule, the doing 
of business within the state, see supra § 1830, a 
stockholder in a foreign corporation which has fail¬ 
ed to comply with the statutory requirements for 


the doing of business within the state will not be 
held liable as a partner for an isolated transaction 
by the corporation.®® 

Transactions outside of state. A stockholder of 
a foreign corporation which has not complied with 
statutory requirements becomes personally liable 
only for liabilities ansing out of business done with¬ 
in the state, not for liabilities arising out of business 
done outside the state.®^ The fact that the liability 
is incurred in connection with interstate transac¬ 
tions does not prevent a stockholder from becoming 
personally liable therefor if the liability arose out 
of business done in the state.®^ 

Subrogation to creditor. The fact that a mem¬ 
ber of a noncomplymg foreign corporation may be 
required to pay the corporation’s debt does not en¬ 
title him to be subrogated to the rights of a creditor 
whose debt he has paid, such a member being en¬ 
titled only to contribution from other members.®® 

The beneficiaries of a trust of stock set up for 
the purpose of securing the beneficiaries as guaran¬ 
tors, of the debts of a foreign corporation not com¬ 
plying with statutory requirements are not charge¬ 
able as stockholders with the corporation’s debts 
incurred during the existence of the trust, where 
they never received the stock or acted as stockhold¬ 
ers.®^ 


65. NH—^Pierce r. Teaton, 100 A. 
604. 78 N.H 378 

14a C:.J p 1313 note 29. 

66. Wasli.—^Donald v. Feehely, 16 P 
2d 616. 170 Wash 398 

14a C J. p 1313 note 29. 

57. Colo —^Helvetia Swiss F Ins 
Co V F P Allis Co. 63 P. 242, 11 
Colo App 264. 

14a C J p 1313 note 30. 

Penal character of statute 

Such a statute has been held not a 
penal statute in sense that it will 
not be enforced in other iurisdic- 
tions—Leyner Engineering Works v 
Kempner, CC.Tex, 168 F 606—^14a 
C J. p 1818 note 31. 

5a Fla —^Herbert H Pape, Inc v. 
Finch, 136 So 496, 102 Fla 426 

Votes and mortgage for property ao- 
anlred 

Where statute provides that title 
to property acquired or held by for¬ 
eign corporation in violation of stat¬ 
utory requirements shall not be af¬ 
fected by such violation, stockhold¬ 
ers do not become personally liable 
on notes and mortgage executed in 
consideration for such property — 
Herbert H Pape, Inc. v. Finch, su¬ 
pra. 

5a Tenn.—Equitable Trust Co. v. 


Central Trust Co., 239 S.W. 171, 
146 Tenn. 148 

00. Mo—Shields v. Chapman, App., 
240 SW 606. 

61. Tenn—Campbell - Moss - John¬ 
son V Liupton, 1 S W.2d 783, 165 
Tenn. 93, denying rehearing 290 S. 
W 992, 166 Tenn. 93, 6l ALR. 
372 

Ck)iLtraGts 

(1) A stockholder of noncomplying 
foreign corporation is personally lia¬ 
ble only on contracts to be performed 
within, not on those to be performed 
outside, state: thus, stockholder of 
such corporation is not liable for in¬ 
debtedness incurred for services per¬ 
formed for corporation outside state. 
—Campbell-Moss-Johnson v. Lupton, 
supra 

(2) So, stockholders are not liable 
as partners for indebtedness incurred 
and payable outside state, although 
money borrowed was used by corpo¬ 
ration m state—^Ekiuitable Trust Co 
V. Central Trust Co, 239 S.W. 171, 
146 Tenn. 148. 

(3) On other h^d, stockholder of 
noncomplying foreign corporation is 
liable for advances made to corpora¬ 
tion by buyers outside state, where 
contract was to he performed on cor¬ 
poration’s part by coUectmg proper¬ 
ty to be sold at speeifLed place in 
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state.—^Equitable Trust Co. v. Cen¬ 
tral Trust Co, supra. 

02. Tenn—Campbell - Moss - John¬ 
son, Inc., V. Lupton, 290 SW. 992, 
155 Tenn 93, 61 A L R 372, re¬ 
hearing denied, 1 SW2d 783, 165 
Tenn 93. 

delivery of property into state 

A stockholder of a noncomplying 
foreign corporation is personally lia¬ 
ble for charges for delivering proper^ 
ty from outside state to corporation 
in state, wherein charges are pay¬ 
able—^Equitable Trust Co. v. Central 
Trust Co. 239 S W. 171, 146 Tenn. 
148. 

63. Tenn —Equitable Trust Co. v. 
Central Trust Co„ supra. 

Stay of exeontioiL pending bankrupt¬ 
cy proceedings 

Staying of executions on adjudi¬ 
cated claims of creditors until 
amounts to be received by such cred¬ 
itors in bankruptcy proceeding 
against corporation have been ascer¬ 
tained and credited, on ground that 
member required to pay corpora¬ 
tion's debt IS entitled to he subrogat¬ 
ed, is error—^Equitable Trust Co. ▼. 
Central Trust Co., supra. 

64. Tenn.—^London Guaranty & Ac¬ 
cident Co. V. Signal Mountain Coal 
Mining Co., IS TemLApp. 124. 
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b. Directors, Officers, and Agents 

(1) In general 

(2) Estoppel or waiver 

(1) In General 

Under, and in some jurisdictions apart, from, a stat¬ 
ute expressly so providing, directors, officers, or agents 
doing business In the state for a foreign corporation 
which has not complied with statutory requirements are 
personally liable for indebtedness incidentally incurred. 
Such persons have been held bound to make restitution 
to persons dealt with, and to be personally liable for 
torts committed in conducting the business. 

A violation of corporation law affecting creditors 
has be^n said to impose the same liability on the 
directors of a foreign corporation as it does on the 
directors of a domestic corporation.®^ Under some 
authority, directors and officers doing business in 
the state as the representatives of a foreign corpo¬ 
ration which has not comphed with statutory re¬ 
quirements for doing business m the state are liable 
as partners for liabilities incurred in such busi¬ 
ness ®® Thus, in some jurisdictions, officers or 
agents carrying on business in such circumstances 
are personally liable for indebtedness incurred in 
the course of such business,®*^ provided, under some 
authority, the other party is without knowledge 
that the principal is a corporation, or the corpora¬ 
tion has not comphed with statutory requirements, 
as noted 'subsequently m subsection b (2) of this 
section; in other jurisdictions, the officers or agents 
are not personally hable, in the absence of a stat¬ 


ute to the contrary, on contracts made or indebted¬ 
ness incurred in the course of the prohibited busi¬ 
ness.®® Of course, where a statute expressly so 
provides, the directors, officers, or agents of a non¬ 
complying foreign corporation are personally liable 
on contracts made or indebtedness incurred within 
the state m the prosecution of such business®® 
Such statutes are held to require strict construction, 
on the ground that they are penal in nature,*^® 
thus, statutes providing that officers shall be liable 
for debts made by them do not render them liable 
for debts not actually made 'by them,*^! and stat¬ 
utes the language of which is sufficiently compre¬ 
hensive to embrace all officers and agents of such 
foreign corporations, no matter where they reside, 
have been held intended to include only such officers 
and agents as are or have been in the state aiding 
in carrying on the prohibited business A statute 
providing that the title to property acquired or held 
by a foreign corporation in violation of statutory 
requirements shall not be affected by such violation 
has been held to exempt the officers of such a cor¬ 
poration from personal liability for debts incurred 
as consideration for the property.*^® ^ 

Persons assuming to represent a noncomplying 
foreign corporation in the doing of business in the 
state have been held to stand in the corporation’s 
shoes as regards the duty to make restitution, be-^ 
cause of the illegality of the transactions, to the 
persons dealt with.*^^ So, one carrying on a busi¬ 


er TJ.S—In re Bumet-Clark, Lim¬ 
ited. CCA-N.T. 66 F.2d 744. 

ea U.S —^Mann v Commonwealth 
Bond Corporation, D.CN.Y, 27 F 
Supp. 815. 

67. Fla.—^Herbert H Pape, Inc. v 
Finch. 186 So 496. 102 Fla 425 
Iowa.—^Peaoock Coal Co v Gaines 
Coal Co., 219 NW. 24, 206 Iowa 
1228. 

Tenn.—Campbell-Moss-Johnson, Inc, 
V. Lupton, 290 SW 992, 155 Tenn 
• 98. 61 A.L.R 372, rehearing: denied 
1 SW2d 783, 165 Tenn. 98—Lon¬ 
don Guaranty & Accident Co. v 
Sigrnal Mountain Coal Mining: Co, 
15 TennApp 124. 

Question is not one of validity of 
debt, but one of personal liability of 
officers undertaking: to transact pro¬ 
hibited business-r-Herbert H Pape, 
Inc. V Finch, 186 So. 496, 102 Fla. 
426. 

ea N.H—^Pierce v. Teaton, 100 A. 
604, 78 N.H. 378 

Ohio.—American Soap Co v. Bognie, 
152 N.E 393, 20 Ohio App 375, af¬ 
firmed 150 NE. 743, 114 Ohio St 
149—^American Soap Co v. Boffue, 
26 Ohio NP..NS.. 298, affirmed 114 
Ohio St. 149, 20 Ohio App.* 875. 


Wash.—^Martin Bros v Nettleton, 
244 P 886, 188 Wash. 102. 

14a C J p 1313 note 29. 

69. Colo —^Keeler v Union Trust 
Co. 270 P 867, 84 Colo 363 

Pa—^Lauck v Myers, 6 PaDist 377 
Tex —^Whitehead v Bulkley, Civ 
App , 37 S W 2d 1112 
14a aj p 1314 note 40 
betters held property of officer 
Foreigm corporation’s letters con¬ 
stituting evidence of contract, which 
were signed by resident officer after 
forfeiture of its permit, must be con¬ 
sidered his letters, so as to charge 
him with liability under such statute. 
—^Whitehead v Bulkley, Tex.Civ 
App. 87 SW2d 1112 

70. U S —^Rothschild v Alder-Wein¬ 
berger SS. Co, Pa, 130 F 866, 66 
CCA. 360, 

Ill —^Van Ameringen v. Cohen, 264 
Ill App 576. 

Tin Ill—^Van Ameringen v. Cohen, 
supra. 

Trade aoceptaaoee 

Execution by officer of noncomply¬ 
ing foreign corporation of trade ac¬ 
ceptances covering Indebtedness pre¬ 
viously Incurred by corporation > is 
net mklBing^^of debt by. officer* w&thlti 
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meaning of statute .—Van Ameringen 
V Cohen, supra. 

72. Va—Richmond Standard Steel, 
etc, Co V Dininny, 58 S E 961* 
105 Va 439 

14a C J p 1814 note 41 

73. Fla—^Herbert H Pape, Inc, v. 
Finch, 186 So 496, 102 Fla 425 
Beason for decision is that indebt¬ 
edness incurred for property ac¬ 
quired in corporate capacity is to be 
regarded as having been incurred in 
corporate capacity as consideration 
for property—^Herbert H. Pape, Inc, 
V. Finch, supra. 

74. Mo.—Booth V. Scott. 206 SW. 
638, 276 Mo 1, error dismissed 
Scott V. Booth, 40 set 484, 268 U 
S 475, 64 L Ed 1020. 

Bestltntion of money and notes 

given by other party.—^Booth v. 
Scott, supra 

Expenditures by other party 

Officer of foreign corporation wha 
personally conducted negotiations re¬ 
sulting in making a contract is per¬ 
sonally liable to other contracting 
party for expenditures incurred by 
such party* under contract which 
was void because corporation was 
not. licensed to do business —^Auto- 
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ness in the state and furnishing the money therefor 
in the name of the foreign corporation has been 
held individually liable for torts committed in the 
conduct of the business.75 By statute, personal 
liability is sometimes imposed on officers of a for¬ 
eign corporation as a penalty for making and filing 
a certificate or report known by them to be falseJ® 

The liability of officers or other agents of a for¬ 
eign corporation doing business within a state with¬ 
out compliance with the statutory requirements 
thereof is original, and a creditor can recover against 
them without first exhausting his remedy against 
the corporation The fact that the statute provides 
that an agent of a foreign corporation who transacts 
business for it in violation of the statute shall be li¬ 
able to fine and imprisonment does not exclude such 
agent’s personal liability to persons with whom he 
contracts on behalf of the corporation, the liability 
so imposed being not in heu of, but in addition to 
his common-law liability.^® 

Effect of subsequent compliance. The officers of 
a foreign corporation have been held not personally 
liable on an indebtedness incurred by the corpora¬ 
tion without obtaining a permit to do business m the 
state where the corporation obtained such a permit 
before, the mstitution of a suit on the mdebted- 
ness.79 

Transactions outside of state. Under or apart 
from a statute providing that officers of a foreign 
corporation doing business in the state without com¬ 
plying with statutory requirements shall be person¬ 
ally liable for all liabilities incurred in connection 
therewith, an officer of such a corporation is not 
personally liable on contracts entered into or indebt¬ 


I 

edness incurred in another state in which they are 
not invalid.^’* 

Officer's refusal to act to have the corporation 
comply with statutory requirements <!ijes not defeat 
the rights of stockholders against the officer.*'^ 

Contract zath officer personally. Of course, 
where the contract is with the officer personally, he 
IS personally liable thereon although the foreign 
corporation for which he was in reality acting had 
not complied with statutory requirements for doing 
business in the state.®^ 

(2) Estoppel or Waiver 

Under some authorities, the personal liabiUty of « 
foreign corporation's officers or agents on contracts made 
In the state without complying with statutory require¬ 
ments depends on the other party's ignorance of the 
principal's corporate character or noncompliance. 

Under some authorities, officers or agents doing 
business in the state on behalf of a foreign corpo¬ 
ration which has not complied with statutory re¬ 
quirements are personally liable on contracts made 
in the course of such business only if the other par¬ 
ty to the contract was ignorant that the principal 
was a corporation however, there is authority to 
the contrary.*^ So, the view has been taken that 
the agent may be held personally liable by persons 
who, although knowing that the principal is a for¬ 
eign corporation, are ignorant of its noncompliance 
with statutory requirements.^^ In any case, one 
dealing with an officer of agent of a foreign corpo¬ 
ration cannot be presumed to know that the corpo¬ 
ration has not complied with the laws of the state,8® 
nor is he obliged to ascertain whether the principal 
is a foreign corporation, and, if he finds that it is. 


motive Material Co. v, American 
Standard Mdtal Products Corpora¬ 
tion. 232 IllApp 632, reversed on 
other grounds 1513 NS 698, 327 111. 
367. 

'm Mo.—^Rowden v. Danlell, 182 S. 
W. 23. 161 MoApp. 16. 

Season, for deoiBio& is that foreign 
-corporation has no legal existence 
within state until it has complied 
with statutes of state—Rowden v. 
Daniell. supra 

'7a Mass—Heard v Pictorial Press, 
65 NH 901. 182 Mas& 680. 

14a C.J. p 1314 note 48 
77L Ill—^Ryerson v. Shaw, 116 N.B 
650, 277 Ill 624. 

•Ta Pa—^Lasher v. Stimson, 28 A. 
552. 145 Pa. 30. 

79. Pla—^Herbert H Pape, Inc. v. 

Pinch, 186 So. 496. 102 Pla 425. 
aa Ill —Van Amerlngen v Cohen, 
254 IllApp. 576—Class Journal Co. 
V Harlan, 316 HUApp. 9. 

JL4a C J. p 1314 note 40. 


81. U.S —Cutting V. Bryan, C C.A. 
Cal, 30 F2d 754, certiorari denied 
49 S,Ct 418, 279 XJ.S. 860, 73 L..BcL 
1000. 

sa Bly—Von Cotzhausen v. Barker, 
167 S.W. 1093. 164 Ky. 624. 
sa Pa—Bala Corporation v. Mc- 
aiinn. 144 A. 823. 296 Pa. 74. 

14a C J. p 1313 note 82. 

84. ni.—Critchfleld & Co. ▼. Ar- 
mouf, 228 llLApp. 28. 

8 a Ky—^Vertrees v. Head, 127 S.W. 
523, 138 Ky. 83. 

Agent's liability generally where 
principal is incompetent see the ti¬ 
tle Agency $ 213. 

Tw TIHnMit 

(1) The officers, directors, and 
agents of a noncomplying foreign 
corporation have been held to be in¬ 
dividually liable for indebtedness in¬ 
curred by them on behalf of corpo¬ 
ration. even if creditor had knowl¬ 
edge at time of creation of indebted¬ 
ness that corporation was not an- 
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thorized to do business in state.— 
Critchfield & Co. v. Armour. 228 IIL 
App 28 

(2) However, in earlier case hold¬ 
ing officers and agents of noncomply¬ 
ing foreign corporation personally 
liable. It was said that "a person who 
assumes to act as agent for a legal¬ 
ly incompetent principal renders him¬ 
self personally liable to the person 
with whom he deals unless such per¬ 
son knows of the want of authority " 
—Byerson v Shaw. 116 N.E. 650, 653, 
277 Ill 624, 631, 532—14a C.J. p 1313 
note 32. 

(3> In another early case, persons 
entering into contracts In capacity of 
officers or agents of for^i^n coipora- 
tlon were held not to be personally 
liable thereon dt.spite corporation's 
want of authority to do business in 
state—Plew v Board. 197 IllApp. 
408. affirmed IIS X.B 603, 274 XIL 
232. 

86 L Ill—Ryersott v. Shaw. 115 NJS. 

6S0, 277 HL 634. 
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§ 1861 

whether it has complied with statutory require- i 
ments.s^ The creditor’s acceptance of payments 
from the corporation, even after he has notice that 
it was not authorized to do business in the state, 
has been held not to waive his right to hold the 
oflScers, directors, and agents personally liable for 
debts incurred by them on the corporation’s be- 
half.88 

§ 1861. Penal Liability of Corporations and 
Their Agents 

By statute, foreign corporations violating provisions 
excluding them or prescribing conditions on their right 
to do business In the state may be subject to line, and 
their agents doing business In the state may be punish¬ 
able by fine or Imprisonment or both; but such statutes 
must be strictly construed. 

Where a statute so provides, foreign corporations 
may be subject to fine for violation of provisions 
excluding or prescribing conditions on their 

right to do business in the state.88 Under some 
statutes, a merely nominal fine may be imposed if 
the corporation did not intend to violate the law, 
and afforded the state all facilities for securing in¬ 
formation concerning its activities.®® The pro¬ 
ceeding to recover the penalty is a avil, not a cnm- 
inal, proceeding and under some statutes, it 
may be instituted by a coimty prosecuting attorney 
as well as by the attorney general.®® Where the 
penal statute is imconstitutional, as in violation of 
the federal constitution, state ofiicers who threaten 
to commence proceedings either of a criminal or 
civil nature may be enjomed by a federal court of 
equity from bringing such action.®® 


Agents. In some states, the doing of business in 
the state by one as an agent of a foreign corpora¬ 
tion which has failed to comply with the statutory 
requirements is made punishable by fine or impris¬ 
onment, or both.®^ To render the agent liable, the 
act of agency must be done within the state,®® but 
it is not necessary that the contracts made through 
his agency shall be made within the state.®® In a 
prosecution of an agent of a foreign corporation 
for a crime" committed by him against the corpora¬ 
tion, the agent is estopped to deny the authority of 
his corporate principal to transact business m the 
state.®^ 

Construction of penal statutes generally. Penal 
provisions of statutes relating to foreign corpora¬ 
tions and their agents are to be construed strictly, 
and their penal intent must be shown in clear and 
unambiguous words.®® The penalty fixed by stat¬ 
ute measures the remedy, if any, of the individual 
who deals with the corporation.®® If the statutes 
prescribe only a monetary penalty, such remedy is 
exclusive insofar as third persons are concerned.^ 

§ 1862. Retroactive Effect; Acts Prior to De¬ 
fault 

statutes Imposing conditions on a foreign corpora^ 
tion’s right to do business in the state are construed tO' 
have a prospective application only, unless their language 
clearly shows that a retroactive effect was intended. A 
foreign corporation’s forfeiture of its right to do business 
in the state does not preclude it from suing on a cause 
of action arising before the forfeiture. 

The general principle is well established that stat~ 
utes imposing conditions and restrictions on the 


87. Pa—^RalE v. Ismaii, 84 A, 362, 
235 Pa. 847—^LAsher v. Stimson, 23 
A. 562, 145 Pa. 30. 

sa ni—Cntchfleld & Co. v. Ar¬ 
mour, 228 IlLApp. 28. 

89. Mixm.—Kraft v. Hoppe, 188 N 
W. 162, 152 Mmn. 143, dictum. 
Miss.—State v. Crescent Cotton Oil 
Co., 77 So. 185, 116 Miss. 398. 

14a aJ. p 1314 note 44. 

CozporatloiLS entitled to be Oomestl- 
oated 

Statute imposing fine on forei^m 
corporations faiUnsr to comply with 
statutory requirements for domesti¬ 
cation penalizes foreign corporations 
carrying on business in state in 
manner entitling them to be domes¬ 
ticated, without first complying with 
conditions of statute —^Richmond 
Screw Anchor Co. v. B. W. Minter 
Co., 300 SW. 674, 166 Tenn. 19. 

Bxudnese held Intrastate within 
meaning of such statute—Sunlight 
Produce Co. v. State, 85 S.W.2d 342, 
183 Ark. 64. 


Statute held not repealed 

The repeal of provisions prescrib- 
mg requirements for foreign corpo¬ 
rations, and the passing of a new 
act, does not repeal the penalty pro¬ 
visions of the original statute where 
It IS apparent that only a reenact¬ 
ment for the purpose of adding a 
clause was intended—State ex rel. 
Jones V. Howe Scale Co. of Illinois, 
218 S.W. 359, 203 Mo.App. 350. 

90. Va—^Kiiights of Ku Klux Klan 
V Commonwealth, 122 S.B 122, 138 
Va. 600. 

91. Mo —State ex rel. Jones v. Howe 
Scale Co. of Illinois, 210 S.W. 8. 
277 Mo. 213. 

N.M,—Nlblack v. Seaberg Hotel Co., 
76 P.2d 1166, 42 KM. 281. 

9a. Mo.—State, to Use of Monroe 
County. V. Pioneer Creamery Co„ 
246 SW. 361, 211 Mo.App. 116. 

93. U.S—^Western Union Tel, Co. v 
Andrews, Ark, 30 S.Ct. 286, 216 U. 
S. 165, 64 LBd. 430. 

94, Ala.—Collier v, Davis, 10 So. 86, 
94 Ala. 456. 


Pa—Com. V Remoehl, 29 A. 896, 163 
Pa 287, 25 LRA 247. 

14a C.J. p 1270 note 75, p 1315 note 
47. 

95. Ala.—Collier v. Davis, 10 So. 86, 
94 Ala. 456—Jackson v. State, 50. 
Ala. 141. 

K.T.—^Peo V. Imlay, 20 Barb. 68. 

14a C.J. p 1316 note 48. 

98. Ill.—Pierce v. Peo., 106 Ill. 11,. 
46 Am.R.. 683. 

97. Ky.—Sebree v. Commonwealth, 
227 S.W. 152, 190 Ky. 164. 

981. Mich—^Peo. V. Crucible Steel Co., 
114 NW. 350, 150 Mich. 663. 

Pa—Com V. Remoehl, 29 A. 896, 168 
Pa. 287. 26 L.R.A 247—Com. v. 
Biddle, 21 A. 184, 189 Pa. 605, 11 
liRA. 661. 

14a C J. p 1315 note 50. , 

9^ Wash.—^Martin Bros. v. Nettle- 
ton, 244 P. 386, 138 Wash. 102 

1. Neb.—Northwest Ready Roofing 
Co. V. Antes, 219 N.W. 848, 117 
Neb. 121. 
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right of a foreign corporation to do business in a 
state will be construed to have a prospective appli¬ 
cation only, unless their language clearly shows 
that a retroactive effect was intended to be given 2 
In accord with this rule, statutes having the effect 
of rendering void or unenforceable contracts made 
in a state in violation of their provisions do not 
affect the validity or enforceability of contracts 
made in the state and fully executed on the part of 
the corporation prior to their adoption.^ Con\erse- 
ly, where a statute provides that contracts of a for¬ 
eign corporation doing business in the state without 
first complying with statutory requirements shall be 
void, a contract entered into in the state after the 
enactment of the statute but before the statute is by 
its terms effective is rendered void by the failure of 
the corporation to comply where the contract con¬ 
templated or required the doing of business in the 
state after the time fixed for the going into effect 
of the statute.'* A statute providing that a foreigpi 
corporation may not bring any action in the state 
until it has complied with statutory requirements 
has been held to bar an action by a noncomplying 
foreign corporation on a cause of action arising 
prior to the date the statute went into effect.^ Of 
course, where a statute expressly so provides, any 
lawful contract entered into prior to its enactment, 
or other fixed future date, may be performed and 
enforced without complying with the requirements 
imposed ® 

Acts prior to default. The forfeiture of a for¬ 
eign corporation’s right to do business in the state 
does not preclude it from thereafter maintaining an 
action in the state on a cause of action arising be¬ 
fore the forfeiture,*^ especially where it has not done 
any business in the state since the forfeiture.® 


Thus, the withdrawal or forfeiture of the right of 
a foreign corporation to do business in the state 
because of noncompliance with statutory require¬ 
ments does not affect the validity or enforceability 
of a contract on which a cause of action accrucil be¬ 
fore the forfeiture or which docs not require or 
contemplate the further doing of business in the 
state by the corporation^ Neither is the validity 
and enforceability of a contract made in a state by 
a foreign corporation while qualified to do business 
therein affected by the fact that the corporation sub¬ 
sequently engages in other business in the state m 
default of compliance with the statutory require- 
mcnts.i® 

§ 1863. Curative Statutes 

Thft legislature may ordinarily, by a restrospeetfve 
statute, validate contracts made between domestic citi¬ 
zens and foreign corporations In violation of a previous 
prohibitory statute. 

It is ordinarily competent for the legislature, by 
a retrospective statute, to validate contracts made 
between domestic citizens and foreign corporations 
in violation of a previous prohibitory statute,^^ 
since such curative legislation does not have the 
effect of divesting vested rights, or of impairing 
the obligation of contracts, hut merely of preventing 
men, on reasons which concern the state alone, 
from repudiating the honest engagements into 
which they have entered,^ The curative statute 
must, however, be confined to validating acts which 
were within the power of the legislature to have 
authorized in the first instance.^® 

§ 1864. Effect of Retaliatory Statutes 

Under a retaliatory statute, a contract made In the 
enacting state by a foreign corporation which has not 


Sk Ala—^Elliott Addressing Mach. 
Co. V. jrarznan, 1S5 So. 1S6, 228 Ala. 
180 

14a C.J. p 1815 note 61. 

& Ill—St. Louis Union Trust Co 
V. Wabash, C & W. R. Co. 244 Ill. 
App. 466. 

S.I>—Bankers’ Life Ins. Co. of Des 
Moines, Iowa v Horsfall, 206 NW. 
714, 48 S.D. 029. 

14a C.J. p 1315 note 52. 

4, U.S—Diamond Glue Co v. U. S. 
Glue Co. Wis. 23 S.Ct 206, 187 U- 
S 611, 47 LEd. 328. 

14a C J. P 1816 note 55. 

6 . La.—R. J. Brown Co. v. Grosjean, 
180 So. 634, 189 La. 778. 

a N J.—Faxon Co v. Lovett Co., 36 
A 692, 60 N.J.Law 128. 

14a CJ p 1316 note 56. 

7.. Tex.—^Porter v. Hope, Civ App., 
279 SW. 636. 


3m Tex,—Deveny v. Success Co., Civ. 
App., 228 SwW. 295, error refused. 

9. U.S.—Kawin & Co. v. American 
Colortype Co., Ill., 243 F. 317, 166 
C.C.A 97. 

Mich —J. H. Eastman Co. v. Beasley, 
280 NW. 115, 116, 286 Mich. 74, 
quoting Corpus JUzis. 

Tex.—^Deveny v. Success Co., Civ. 

App., 228 S,W. 296, error refused, 
14a C J. p 1293 note 74, p 1316 note 
63. 

AffxmatLvp ztilef la action aga in st 
corporatioiL 

The fact that, under statute so 
providing, foreign corporation is not 
entitled to affirmative relief In any 
suit against it on cause of action 
arising before forfeiture does not 
prevent corporation from instituting 
and maintaining action in circum¬ 
stances mentioned in the text, even 
though different rule is thereby reo- 
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ognized for foreign corporation plain¬ 
tiffs than for foreign corporation de¬ 
fendants.—^Deveny v. Success CSo., 
supra. 

IOl U.S —Montgomery Light, eta, 
Co. Y. Montgomery Tract. Co., D.C. 
Ala., 219 F. 968, affirmed 229 F. 
672, 144 G C.A. 82. 

14a C.J. P 1316 note 53. 

IL U S.—^Producers* Naval Stores 
Co. V. McAllister, C.C.A.FIa., 273 
F. 13, certiorari denied McAllister 
V. PrcMiucers' Naval Stores Co., 42 
S.Ct. 383, 258 US. 627, 56 LuBd. 
798. 

14a CJ. p 1316 note 67. 

12. U.S.—Gross V. U. S. Mortgage 
Co., 2-S.Ct. 940, 168 U.S. 477, 27 
LuEd. 795, affirmed 93 IlL 483. 

14a CJ. p 1315 note 67. 

13; Wlsw^-Bennlngton County Sav. 
Bank v. Lowry, 162 N.W. 453, IfO 
Wia 569. 
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obtained a permit is void If in the state of the corpora¬ 
tion's domicile a contract made in such state by the cor¬ 
poration without complying with the statutory require¬ 
ments of such state would be void. 

Where, in addition to a statutory provision re¬ 
quiring a foreign corporation to procure a certifi¬ 
cate or permit before doing business in the state, 
there is a retaliatory provision that when another 
state imposes any greater penalties on corporations 
of the state enacting the statute than the laws of 
such state impose on co>rporations of such other 
state, the same penalties shall be imposed on cor¬ 
porations of such other state doing business in the 
enacting state, a contract of a foreign corporation 
in the enacting state, without procuring a certificate 
of permit, is void where a contract by a foreign 
corporation in the state of the corporation’s domi¬ 
cile, without compliance with the laws thereof, 
would, under the decisions of such state, be void.^^ 

§ 1865. Effect in Other Jurisdictions 

The failure of a foreign corporation to comply 
with statutory requirements for doing business in 
the state, as affecting its right to enforce contracts 
made m such state and to maintain other actions in 
the federal courts is discussed infra § 1866, and, as 
affecting such rights in the courts of other states, 
infra § 1867. 

§ 1866. — Federal Courts 

A foreign corporation may not maintain an action 
In a federal court on a contract which because of the 
corporation’s noncompltance with statutory requirements 
of the state in which the contract was made is void un¬ 
der the laws of such state. A atate statute merely pro¬ 
hibiting a noncomplying foreign corporation from main¬ 
taining actions in the state’s courts does not bar such 
a corporation from maintaining actions In the federal 
courts. 

In accord with the general principle that the.fed¬ 
eral courts are bound by the construction given 
state statutes by the courts of last resort of the en¬ 
acting state, as discussed in the C J.S. title Federal 
Courts § 171, see also 25 C.J. p 833 note 73, a for¬ 
eign corporation may not maintain an action in a 
federal court on a contract entered into in a state in 


which, because of the corporation’s failure to com¬ 
ply with statutory requirements, the contract is void, 
so far as the corporation is concerned, under the 
construction placed on the statute by the highest 
court of the state but a provision of a state stat¬ 
ute merely forbidding the maintaining of actions in 
the courts of that state does not affect the right of 
a foreign corporation to maintain suits in the fed¬ 
eral courts ,1® and, where the express terms or the 
effect of a statute is not to render void a contract 
made by a foreign corporation in a state but to 
prohibit a foreign corporation from maintaining an 
action thereon as a penalty for noncompliance, the 
suit may, nevertheless, be maintained in the federal 
courts.17 A fortiori, where a statute expressly pro¬ 
vides that noncompliance by a foreign corporation 
shall not bar actions on its contracts, the corpora¬ 
tion may maintain an action thereon in the federal 
courts.!® Likewise, a state statute barring a non- 
complymg foreign corporation from maintaining an 
action in the state courts does not preclude such a 
corporation from maintaining an action in the fed¬ 
eral courts for infringement of its trade-mark and 
unfair competition.!® 

In the absence of a decision of the highest court 
of a state construing a state statute prescribing 
conditions for the doing of business in the State by 
foreign corporations, the federal courts will adopt 
their own construction,®® 

§ 1867. — Courts of Other States 

A foreign corporation may not maintain an action in 
othior states on a contract which because of the corpo¬ 
ration’s noncompliance with statutory requirements of the 
state in which the contract was made is void under a 
statute of such state expressly so declaring. Where a 
contract's validity depends on statutory construction, 
the enacting staWs construction will be adopted. Stat¬ 
utes barring actions in the state's courts have no extra¬ 
territorial effect. 

Where a contract is made in a state by a foreign 
corporation in violation of a statute requiring for¬ 
eign corporations to comply with certain require¬ 
ments, no action can be maintamed thereon in the 
courts of another state if such statute expressly de¬ 
clares the contract to be void.®! Where the statute 


14. NH—^Bta-verhill Ins. Co. v. 
Prescott, 42 N.H. 547, 80 AmD. 
123. 

NJT.—Wolf V. liancaster, 66 A. 172, 
70 N'T Law 201. 

14a C.J. p 1316 note 60. 

15. IT.Sd—Chattanooga Nat. Bldg., 
etc., Assoc V. Denson, Ala., 23 S Ct. 
680, 189 U.$. 408, 47 LBd. 870. 

14a dJ. p 1317 note 63. 

16. U.S.—^Finchley, Inc. v. Finchly 
Co.. DC.Md., 40 F2d 736. 

14a dJ. p 1317 note 64. 


17. XT S —^Republic Creosoting Co. v. 
Boldt Const Co, CdA.Ohio, 38 F. 
2d 739—^Louis Ilf eld Co v. Union 
Pac. R. Co, CdAuWyo.,, 23 F 2d 
65, certiorari denied Union Pac. 
R Co. V Loulfi. llfLeld Co, 48 S.Ct 
420, 276 U.S., 635, 72 L Bd. 743— 
Wing V. McCallum, DCaldlass., 16 
< F 2d 645, affirmed McCaUum v. 
Wing, CC.A., 30 F2d 506, rehear¬ 
ing denied 31 F2d 940—^Kawin & 
Co V American Colortype Co., IlL, 
243 F. 817, 166 C.dA. 97. 

14a dJ. p 1317 note 65. 


18. US —^Emporium Iron Co. v. 
Matlack Coal & Iron Co , C C A.Pa., 
‘30 P2d 364 ' 

U.S —Finchley, Inc., v Finchly 
Co, D.CMd,,40 F2d 736. 

90, US—Meader Furniture 'Co v- 
Commercial Nat. Safe Deposit Co, 
C dOhio, 192 F 616, appeal dis¬ 
missed 202 F. 1021,* 120 CCA 662. 

14a C J p 1317 note 66 

ai. NJ.—AUegheny Co v. Allen, 55 
A. 724, 69 N.JLaw 270. 
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does not expressly declare the contract to be void 
and recourse must be had to interpretation to set¬ 
tle the question of its validity, the construction driv¬ 
en to the statute by the courts of the state which 
enacted it will be adopted,-- thus, where a foreign 
corporation enters into a contract in a state in vio¬ 
lation of its statutes, and the contract is void under 
the construction given the statutes by the courts 
of last resort of such state, the corporation cannot 
enforce the contract in the courts of another state 
A provision of a statute which denies a foreign cor¬ 
poration a right to maintain actions in the courts of 
the state has no extraterritorial effect ,^4 hence, the 

E. RIGHTS AND POWERS W 

§ 1868. Acquisition and Holding of Real 
Property 

A corporation having the right and power tinder Its 
charter to acquire and hold land has the riqht to exercise 
such power In a state other than that of its creation 
unless limited or prohibited by constitution, statute, or 
other manifestations of the public policy of the state 
where the land is situated. 

Where a corporation has power under its charter 
to acquire and hold land the general rule is that, 
unless limited or prohibited by constitutional pro¬ 
visions, statutes, or other manifestations of the pub¬ 
lic policy of the state in which the land is situated, 
it has the right to exercise such power, to the ex¬ 


courts of another state than that in which a con¬ 
tract is made will not refuse to enforce it on behalf 
of a foreign corporation, where a failure to comply 
writh the statutory requirements, by reason of the 
express terms of the statute or the construction giv¬ 
en thereto by the courts of last resort of the domes¬ 
tic state, does not render the contract void but mere¬ 
ly unenforceable Similarly, a foreign corporation 
has been held not barred because of noncompliance 
with the statutory requirements of another state 
for maintaining an action for a fraud committed m 
connection with a transaction occurring in such 
state.^^ 

m RESPECT TO PROPERTY 

tent of its charter authority, in a state other than 
that of Its creation.27 As in other cases where a 
corporation is permitted to exercise its powers in 
a foreign state, see supra § 1789, the right to ac¬ 
quire and hold property rests on the principle of 
comity,28 or, as it is sometimes stated, on the as¬ 
sent or permission, express or implied, of the for¬ 
eign state.2» 

In the absence of authority conferred by govern¬ 
ing laws of the state creating corporations, they 
may be incapable of acquiring title to land situated 
m another state,and a statutory limitation on 
the amount in value of real property which a cor- 


32. Mum —Gulledge Bros I^umber 

' Co V Wenatchee Liand Co, 142 N. 
W 306. 122 Mmn, 266, 46 LRA., 
NS, 697 

14a C J p 1317 note 68. 

23. NJ.—^Allegheny Co v Allen, 55 
A 724, 69 N J.Ifaw 270, appeal dis¬ 
missed 26 set 311, 196 US. 468, 
49 L.Bd 651. 

14a C J p 1318 note 69. 

24. NJ.—^Allegheny Co. v. Allen, 56 
A. 724, 69 NJLaW 270, appeal dis¬ 
missed 26 S Ct. 311, 196 U S. 458, 
49 LBd 551. 

14a C J. P 1318 note 70. 

25. U.S—Wing V. McCallum. D*C 
Mass, 16 F.2d 646, affirmed, CC. 
A., McOallum v Wing# 30 F 2d 606, 
rehearing denied 31 F.2d 940, ‘dic¬ 
tum 

Minn —Gulledge Bros Ltimher Co* 
V Wenatchee Land Co., 142 NW. 
305, 122 Minn 266, 46 LRArNS., 
697 

Tex.—^Real Estate-Land Title & Trust 
Co. V Dildy, Civ.App., 92 S.W 2d 
318, error refused 

Wash —St Anthony & Dakota Eleva¬ 
tor Co v Turner, 232 P, 288, 132 
Wash, 419 

14a C J. p 1318 note 71. 


26L Mich—Owosso Sugar Co. v. 
Arnts, 221 N.W 179. 244 Mich. 351 

27. tr S —Greene v. Reconstruction 
Finance Corporation, D C Mass., 24 
F Supp 181 

IlL—Spivey v. Spivey BMg Corpo¬ 
ration, 10 N.E*2d 385, 36T HI 25 
Mich.—^Electric Ry Securities Co v 
Hendricks, 232 NW 367, 261 Mich. 
602 

14a C J. p 1318 note 73. 

After iiLstlttttioiL of action. 

Under statute of domestic state 
providing that, whenever foreign cor¬ 
poration procures permit to transact 
business within state, such corpora¬ 
tion shall have all the rights en¬ 
joyed by domestic corporations# reg¬ 
istered foreign corporation may 
claim benefits of title to land ac¬ 
quired after institution of action of 
trespass to try title,—Jordan v. 
Grandfleld Bridge Co., Tex.Civ.App.. 
290 SW. 866, 

BesexiptloiL as gnuitee 
Where identity of foreign corpo¬ 
ration, as grantee in deed to land, 
appeared otherwise in the Instru¬ 
ment, its validity was not affected by 
I description of such corporation as 
of a designated county in state 
where land was situated.—Parker v. 
Wear, Mo.. 230 S.W. 76. 
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Acquisition of property: 

By adverse possession see the title 
Adverse Possession | 6. 

By eminent domain see the C.J.S. 
title Eminent l>oinain § 25, also 
20 C J. p 542 notes 7&4I3. 

Capacity of foreign corporation to 
act as* 

Executor or administrator see the 
C.J S title Executors and Admin¬ 
istrators S 992, also 14a C.J. P 
1327 notes 46. 47. 

Trustee generally see the CLJ.S* ti¬ 
tle Trusts 5 208, also 14a C J. P 
1327 notes 46, 49, and 65 C.J. P 
671 notes 10, 11 

Trustee of chanty see the title 
Charities 6 31. 

28. U.S.—^Amencan. etc, Christian 
Union V. Yount, IlL, 101 U.S 352, 
366, 25 LBd 888—Cowell v. Col¬ 
orado Springs Co, Colo«, 100 U.S. 
55, 35 L.Edu 547 

14a C J, p 1319 note 75. 

29. U-S—^Runyan v. Coster, Pa., 14 
Pet, 122, 129, 10 LEd. 392. 

Mictu—^Thompson v. Waters# 25 Mich. 
214, 12 Am.R. 243. 

14a C J p 1319 note 76 

30. Ill.—^Metropolitan Bank v. God¬ 
frey, 23 IlL 579. 

I N.Y.—Boyce v. St Looisw 29 Barb. 
150. 
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poration may hold, imposed by the state of its cre¬ 
ation has been given effect in determining whether 
a corporation can hold land m another state 
The power of a corporation to acquire ownership 
of land IS not, however, restricted to the state of 
Its domicile by a provision of the laws of that state 
that It shall have power “to acquire and hold all 
property, real and personal, necessary to effect the 
object for which it is created, at pleasure to convey 
in conformity to its regulations and the law of this 

state.”32 

As devisees. The general rule, recognizmg the 
power of foreign corporations to acquire and hold 
real estate unless specially restricted, as stated 
earher in this section, is applicable to such corpora¬ 
tions as devisees.33 Limitations imposed by the 
state of creation on the amount of land a corpora¬ 
tion might acquire or hold in another state have al¬ 
so been applied to cases involving foreign corpora¬ 
tions as devisees.34 

§ 1869. ■■ ■■■ Limitations of General Rule by 
Charter 

The right or power of a foreign corporation to ac¬ 
quire or hold real property may be limited by the charter 
of such corporation. 

In the absence of authority conferred by charter, 
a corporation may not acquire or hold land situated 
in a foreign, state,3 6 and a fortiori, when such pow¬ 
ers are by its charter expressly prohibited36 or lim- 
ited.37 

It has been held that there is no rule of comity 
which would compel a state to recognize the power 
of a foreign corporation to acquire land therein, 
where the corporation was organized for the sole 
purpose of acquiring, owning, and dealing with real 
estate in the domestic state, and had no authority to 

3Li Ky.—Cromie v. Louisville Or¬ 
phans* Home Society, 3 Bush 365 

32. Ill —^EJaton V. Woman’s Home 
Missionary Soc., 105 N.B. 746, 264 
Ill. 88. 

14a C J. p 1320 note 81. 

33. Xja—Sisters of Charity of In¬ 
carnate Word V. Emery, 81 So. 99, 

144 La 614. 

68 C.J. p 531 note 3, p 532 note S-p 
533 note 30, p 534 notes 37, 38 

34. Ky —Cromie v. Louisville Or¬ 
phans* Home Society, 3 Bush 365. 

68 CJ. p 533 text and notes 32, 33, 

36-p 534 text and notes 37-39 

35. Mich —^Diamond Match Co. v 
Povirers, 16 N.W 314, 51 Mich 145 

N.T.—^Boyce v. St. Louis, 29 Barb. 

650. 

Powers of corporations grenerally as 
to ownership of land see supra S 
1088. 


acquire and hold land in the state of its origin, 
but if the charter of the corporation gives it the 
right to hold and acquire land in the state of its 
origin, the fact that the primary purpose of the cor¬ 
poration is to deal in lands in a different jurisdic¬ 
tion is immaterial 9 and it has been indicated that 
a corporation authorized by its charter to hold land 
in a foreign state may be permitted to do so, even 
though it has no power under its charter to hold 
land in the state of its creation, provided there is 
no statute denying it the right and the public pol¬ 
icy of the foreign state is not opposed thereto 

Construction according to lex rei sites. Applying 
the well-known principle that a statute or other 
instrument relating to the title to land is construed 
according to the law of the situs, see the title Con¬ 
flict of Laws § 19, It has been held that, when the 
question arises whether a foreign corporation has 
the power to acquire real estate, the decision of the 
highest court of the state in which the foreign cor¬ 
poration exists will not be conclusive as to its power 
under its charter, but it will be for the courts of 
the state in which the land is situated to construe 
the charter and to determine whether, under it, such 
a power exists,^^ in which case a holding of the 
highest court of the state creating the corporation, 
in affirmation of the power, will be persuasive au¬ 
thority merely.'*^ 

Presumptions. While the general rule is that 
power of a corporation, under its charter, to hold 
and acquire land, will not be presumed, but should 
appear affirmatively,^3 nevertheless, where a corpo¬ 
ration is endowed by its charter with power to take 
and hold land for specified purposes and for spea- 
fied considerations, it will be presumed that, when 
it does acquire land, it acted within the authority 
granted by its charter.^^ 

Ohio—^N'ev7burgr Petroleum Co. v. 
Weare, 27 Ohio St 343—^Hanna v. 
International Petroleum Co., 23 
Ohio St 622 

40. Mo —^Missouri Lead Min , etc, 
Co. V Bernhard, 21 S W. 488, 114 
•Mo. 218, 36 Am SB 746. 

14a CJ. p 1320 note 84. 

41. Mo—^Union Nat Bank v State 
Nat. Bank, 55 SW. 989, 155 Mo 95, 
78 Am SB 560 

Utah —^Tarpey v. Deseret Salt Co , 17 
P 631, 6 Utah 494, affirmed 12 S. 
Ct 158, 142 U S. 241, 35 L Ed 999. 
14a C J. p 1320 note 85 

42. NT—Boyce v St Louis, 29 
Barb 650, 18 HowPr. 125. 

43. Mich.—^Diamond Match Co. v. 
Powers, 16 NW. 314, 61 Mich, 145. 

14a C J. p 1320 note 87. 

44. NT —Alward v. Holmes, 10 
Abb.N.Cas..96. 


Statement of corporate purposes 

The word “etc ” m a foreigm corpo¬ 
ration's statement of corporate pur¬ 
poses does not include the ri^ht to 
purchase realty.—State v. Three 
States Lumber Co., 202 S W. 1083, 
274 Mo 361. 

36. Tenn —Talmadgre v. North Ameri¬ 
can Coal, etc, Co, 3 Head 337. 

14a C J. p 1319 note 79. 

37. Mo—^Union Nat Bank v. State 
Nat Bank, 55 S W 989, 155 Mo 
95, 78 AnuS.B. 560. 

14a CJ p 1319 note 80. 

38. Kan—^Land Grant,B., etc., Co 
V CoiCey County, 6 Kan, 245 

OkL—^Myatt v Ponca City Land, etc., 
Co., 78 P 185. 14 Okl 189. 

14a C J. p 1320 note 82. 

39. Mo —^Missouri Lead Min , etc, 
Co V Bernhard, 21 S,W. 488, 114 
Mo. 218, 35 AnuSB. 746. 
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§ 1870. -Limitatioxis Imposed by Statutes 

and Constitutional Provisions of 
Domestic State 

The right and power of foreign corporations to ac¬ 
quire and hoid land may be limited by statutory or con¬ 
stitutional provisions of the state where the land is situ¬ 
ated. 

Under constitutional or statutory provisions of 
the state in which the land is situated, the right of 
a foreign corporation to acquire and hold land with¬ 
in the boundaries of such state may, when interstate 
comity IS not directly affected, be limited.'* 5 Un¬ 
less a contrary intention clearly appears, such stat¬ 
utes do not‘operate to impair interests which for¬ 
eign corporations have previously acquired in land 
situated within the state.*^® Under statutes express¬ 
ly so providing, their operation may be prospective 
only.^*^ Statutes which merely prohibit or limit the 
right of a foreign corporation to do business in a 
state do not prohibit or limit a foreign corporation 
not doing business therein, from acquiring and hold¬ 
ing land there situated.^® 

§ 1871. -Limitations Imposed by Public 

Policy 

Limitations based on the public policy of the domes¬ 


8 ISTl 

tic state may be Imposed on the right and power of for¬ 
eign corporations to acquire and hoid land. 

In accordance with the rule that principles of 
comity do not require that a domestic state shall 
permit a foreign corporation to exercise pfjwers 
wrhich a domestic corporation of like character is 
not permitted to exercise under the policy of the 
state, see supra § 1790, a foreign corporation will 
not be permitted to exercise the right to acquire and 
hold land where the public policy of the state would 
not permit a domestic corporation of like character 
to do so;^® but the mere fact that the legislature 
of the domestic state has not authorized the crea¬ 
tion of corporations for the same purposes and with 
the same powers as those of a foreign corporation 
does not operate of itself as an implied prohibition 
or limitation of the right of the latter to hold real 
estate within its limits ,5® nor is the right of a for¬ 
eign corporation entitled to do business in the do¬ 
mestic state, and having general power under its 
charter to acquire and hold land, limited by the 
mere fact that a statute is passed giving authority 
to foreign corporations entitled to do business with¬ 
in the state to acquire and hold such real property 
as may be necessary for their corporate purposes in 
the transaction of their business.®^ 
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45. Ind.—IrfOwenmeyer v. National 
Lumber Co., 125 N.E. 67, 71 Ind, 
App. 458 

14a C J p 1320 note 91. 

Ineffective convesraaces 

That conveyances were executed 
and delivered In another state does 
not make them operative as asrainst 
the power of a state to forbid for- 
eigm corporations from acquiring 
lands within her borders—Siwooga- 
nock Guaranty Sav. Bank v Cush¬ 
man, 196 A. 260, 109 VL 221. 

Zn txnst 

Under Rev.St, 1913, i 6273, for¬ 
eign corporations are prohibited from | 
taking or holding lands in Nebras¬ 
ka in trust for the use and bene¬ 
fit of another—Gould v. Board of 
Home Missions of Presbyterian 
Church in the United States of 
America, 167 N.W. 776, 102 Neb. 526. 
Bastzlotloii to bilateral contracts 
A statute providing tl^t every 
contract of foreign corpowitlon, re¬ 
lating to property within state be¬ 
fore compliance of corporation there¬ 
with, shall he wholly void has been 
held not to apply to bilateral con¬ 
tracts only.—^Wisconsin Trust Co. v. 
Munday, 168 NW. 393, 168 Wis. 31. 
rehearing denied 169 N.W. 612. 

46: Idaho —^War Eagle Cons Min. 
Co. V. Dickie, 94 P 1034, 14 Idaho 
534 

14a C J. p 1316 note 64, p 1321 note 
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47. Wash—^Realty Co. v. Appolonlo, 
32 P. 219, 5 Wash. 437. 

14a C J. p 1321 note 93. 

48. Fla.—Herbert H. Pape, Inc. v. 
Pinch, 136 So. 496, 102 Pla. 426. 

14a C.J. p 1321 note 94. 

What constitutes doing business see 
supra § 1828 et seq 

Before procuring permit 
^Statutes forbidding foreign corpo¬ 
rations from transacting business in 
the state without a permit have 
been held not to prohibit the simple 
act of acquiring, holding, and dis¬ 
posing of property in the state until 
such permit is procured. 

Fla—^Herbert H. Pape, Inc. v. Finch, 
supra. 

'<^ash.—Townsend v. Rosenbaum, 60 
P.2d 261, 187 Wash. 372. 

Before qualifying to do budnew 

Foreign corjioration may be per- 
xmtted to own real property In state 
before qualifying, under statute, to 
do business in state.—^Hurst Auto¬ 
matic Switch & Signal Co. v. Trust 
Co. of SL Louis, Mo., 216 S.W. 964. 

DlstlnctlciL emphasiaea 

The distinction indicated in text 
IS emphasized in Florida by specific 
statutory provision that violation of 
statute requiring foreign corpora¬ 
tions to obtain a permit to do busi¬ 
ness In the state, shall not affect 
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title to property acquired, held, or 
disposed of by foreign corporation. 
—Herbert H. Pape. Inc., v. Finch, 
136 So. 496. 102 Fla. 425. 

Traaisactiiig btudacss; acting in cor¬ 
porate capacity 

Consequences of violations of stat¬ 
ute by foreign corporation by axiquir- 
ing, holding, or disposing of prop¬ 
erty without having obUined per¬ 
mit to transact business within state 
are not same as when such corpora¬ 
tion transacts business In state with¬ 
out having secured required permit 
to act in corporate capacity.—Her¬ 
bert H. Pape, Inc-, v. Finch, supra. 

49. DC—Groo v. Norman, 42 App. 
DC 387. 

Ill— U S. Trust Co. V. Lee, 73 Ill. 

142, 24 Am R. 236. 

14a C J. p 1321 note 96. 

6a U S.—Cowell V. Colorado Springs 
Co., Colo., 100 U.S. 55, 59, 25 L,Ed. 
647. 

D.C—^Eastern Trust, etc., Co. v. Wil¬ 
lis, 6 App.DC, 376, reversed on 
other grounds 18 S.Ct. 347, 168 U. 
S 295, 42 LJSd. 762. 

IlL—Stevens v. Pratt, 101 HL 206, 
219. See Warren v. Inter State 
Realty Co., 192 IlLApp. 433. 

14a C.J. P 1322 note 98, 

51 . NT—^Lancaster v Amsterdam 
Impr. Co., 35 NEL 964, 140 N.T. 
676, 24 I 1 .R.A 32 a 
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§ 1872. - Mortgages 

In the absence of proper limitations on comity by 
the domestic state, a corporation having authority under 
its charter or governing statutes may take, hold, and 
foreclose mortgages on land situated in a state other 
than that creating such corporation. 

Where the public policy of the domestic state, 
expressed either by statute or otherwise, is not op¬ 
posed thereto, a corporation having authority under 
its charter or governing statutes by comity, may 
take, hold, and foreclose mortgages on land situat¬ 
ed in a state other than that of its creation.A 
general prohibition or limitation of the right to ex¬ 
ercise the power to acquire and hold land does not 
prohibit or limit the nght of a foreign corporation 
to take, hold, and enforce a mortgage given to se¬ 
cure a debt valid and enforceable within the state 
in which the land is situated 53 The failure of a 
foreign corporation to procure required permission 
to do business m the domestic state may not pre¬ 
clude a corporation not doing business in the state 
from taking an assignment of a mortgage on land 
in the state.54 Also, under some statutes, a failure 
to obtain a license to do business in the state,®5 or 
the expiration of a license before foreclosure, where 
the corporation had such a license when taking the 
mortgage,® 5 does not preclude a foreign corpora¬ 
tion from foreclosmg a mortgage on land situated 
m such state, by advertisement It has been held, 
moreover, that failure to comply with a statute reg¬ 
ulating the doing of business in the state may not 
preclude a foreign corporation from setting up any 
proper defense in an action to cancel its mortgage 
taken on land situated in such state.®*^ A deed of 
trust to a foreign corporation to secure a negotiable 

52. Ill,—^Marks v Chicagro Mortgage 
Corporation, 218 llLApp. 1. 

Minn—^Flakne v. Metropolitan Life 
Ins. Co, 270 NW 666, 188 Minn. 

465 

14a C.J. p 1322 note 1 
Limitations on comity see supra S 
1790 

53. SD^—^Bankers* Life Co of Des 
Mollies, Iowa, v. Horsfall, 205 N 
W. 714, 716. 48 S D. 629, quoting 
CoxpiiB Juris. 

14a C,J. p 1322 note 3. 

Besson tw rule 

*^hat a foreign corporation can 
contract with a citizen of this state, 
and enforce the contract by suit in 
the courts, has never been con¬ 
troverted. Bank of Augusta v Sarle, 

18 Pet.,US, 619, 10 LEd 272. By 
the common law, alien friends could 
always sue, and there is no dis¬ 
tinction in this respect between nat¬ 
ural and artificial persons. Why, 
then, may not the performance of 
such a contract he secured by a 
mortgage as well as cu judgment? 


instrument is valid in the hands of a holder of the 
negotiable instrument in due course as against an 
objection that the corporation had failed to comply 
with statutory requirements for doing business in 
the state ®s In any event, a statute which prohibits 
or limits the nght of foreign corporations to tak^, 
hold, and enforce mortgages oh land situated within 
the domestic state will not act retrospectively,®® and 
the fact that a foreign corporation has not complied 
with the requirements of such a statute will not 
prevent it from foreclosing a mortgage executed 
and taken prior to its enactment.®® While the pow¬ 
er of a foreign corporation to take and hold mort¬ 
gages on land may be limited by its charter or gov¬ 
erning statute,®^ it has been held that a corporation, 
not authorited by its charter to take a mortgage on 
land in a foreign state as an original investment, 
may, in the absence of specific charter‘prohibition, 
take such a mortgage by way of additional security 
for a loan previously made.®^ Where a corporation 
was authorized by its charter to take mortgages on 
land as security for “debts previously contracted,” 
a mortgage on land situated m a state other than 
that of its creation taken concurrently with the 
making of a loan was also held not to be ultra vi¬ 
res.®® It is held that only the state can set up a 
want of power of a foreign corporation to take a 
mortgage ,®^ and where one borrows money from a 
foreign corporation, or otherwise incurs a debt to 
it, and gives a mortgage ks security, he cannot de¬ 
fend a suit to foreclose on the ground that the 
transaction was ultra vires.®® Neither can ‘the 
mortgagor m such case maintain an action for can¬ 
cellation of the mortgage given to such foreign 
corporation.®® 

14a aJ p. 1816 note 62 [h] (4). p 
1323 note 6 

61. Ill—Frye v State Bank, 10 Ill. 
832 

Ohio—Curtis V Hutchinson, 1 Ohio 
Dec. (Reprint) 471, 10 West L I. 

184 

68 . NJ—^National Trust Co. v. 

Murphy, 30 N J Eq 408 
14a C J p 1323 note 8 

63. NT —Sliver Lake Bank v 
North, 4 Johns Ch. 370. 

64. Ky —^Lathrop v. Commercial 

Bank, 8 Dana 114, S3 AmD 481 

Pa.—^Leasure v Union Mut L Ins. 

’ Co.. 91 Pa. 491 
14a C.J p 1323 note 10. 

66. US.—Union Nat. Bank v. Mat¬ 
thews, Mo, 98 US. 6-21, 26 L*Ed. 
188 

Ind—^Pancoast v Travelers Ins Co., 
79 Ind 172 

N.T'—Silvei* Lake Bank v. North, 4 
John8.Ch. 370. 

66 L Mich —^Windlsch v. Mortgage 
Sec. Corporation of America of 


Both are merely hens”—Leasurd v. 

Union Mut L. Ins Co., 91 Pa. 491, 

498 

54. Mich.—^Maxwell v. Hammond, 
208 NW 443, 234 Mich 461. 

55. Minn —^Flakne v Metropolitan 
Life Ins Co. 270 N.W 666, 198 
Minn 465. 

501, Minn—^Young v. Penn Mut. Life 
Ins Co, 265 NW 278, 196 Minn, 
403. 

57. Mich —Windisch v. Mortgage 
Sec. Corporation of America, of 
Norfolk, Va., 236, N.W 880, 254 
Mich. 492 

5& Ohio.—Conrad v. Rarey. 181 N. 
E 444, 125 Ohio St. 826. 

59. SD—^Bankers' Life Co of Des 
Moines, Iowa, v. Horsfall, 206 N. 
W. 714, 716, 48 SD. 629, quoting 
OoKpns Jozis, 

14a C J. p 1323 note 5 

60b Ill—St. Louis Union Trust Co 
V. Wabash, C. & W. R. Co, 244 
IllApp. 466. 
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Consent of stockholders to the execution of cor- ! 
porate mortgages see supra § 1176. 

§ 1873. - Power to Take Lease or License 

Subject to limftations in its charter or governing 
statute and limitations imposed by the statutes or pub¬ 
lic policy of the domestic statOf foreign corporations 
may take a lease of land or a license with respect to 
land. 

Subject to linutations in its charter or governing 
statute, see supra § 1869, and provided the trans¬ 
action IS not in violation of the statutes or public 
policy of the domestic state,a foreign corporation 
has the same power and right as a domestic corpo¬ 
ration to take a lease of land,®^ or a license with 
respect to land.®® 

§ 1874. Convejance of Real Property by For¬ 
eign Corporation 

A corporation holding land In a state other than that 
where the corporation was created may convey the same. 

A corporation holding land in a state other than 
that of Its creation, in the absence of restrictions 
imposed by the laws of the state in which the 
land IS situated, may make any conveyance thereof 
which its charter authorizes 70 A corporation can¬ 


not, ho\\c\tT, convey any r' In i h. M r 

in a foreign state unkss it authuri*; 
under its charter or governintr \ tur« .gii 

corporation ma> aho be prohibit* d or ^:m led m the 
exercise of the power to con\e\ k: .1 bj 

the statiite^ or otherwise expres^e*! [tuhlic of 

the domestic state.72 In accordance, ho-Acver. wnh 
the rule that a single or isolated tratiai.ction *ioes 
not constitute <lrnng bubiness w'lthin a "late under 
statutes regulating uuch matter^, § 1S3<^ 

a statute requiring foreign corporation^ nng h::M- 
ncss in the state to file a copy of their cha^-terb has 
been held not to apply so as to pre\ei*t a foreign 
corporation owming real estate from con^eving the 
same, irrespective of the fact that it had j#re\iouah 
done business in the state without cc.ni])I\ing with 
the statutory requirement 

A statute of the domestic state requiring consent 
of a specified proportion of stockholders for the 
sale of corporate assets has been held not to re¬ 
quire such consent for the conveyance of propert> 
owned by a foreign corporation within the state, 
where such property constituted but a small por¬ 
tion of the assets of the corporation m other states 
where it proposed to contmue to operate its busi- 
ness.7* 


Norfolk, Va, 236 N.W. 880, 254 
Mich. 492. 

67. Ala—^Friedlander Bros. v. Deal, 
118 So 508, 218 Ala. 245. 

14a C J. p 1323 note 15. 

Consolidating' wltli domestic corpo¬ 
ration 

A Massachusetts statute, St.1872, 
c. 180, authorizing corporation of 
that state to lease its plant to an¬ 
other corporation created for same 
purpose, authorizes the making of 
such lease by corporation formed by 
consolidation of corporation of that 
state with corporation of another 
state, the consolidated company not 
being a foreign corporation—^Peters 
V Boston, etc., R. Co., 114 Mass. 
127. 

Engaging in or transacting bnslnsss 

(1) A lease of real estate by for¬ 
eign corporation to enable it to car¬ 
ry on m future its intended business 
within state has been held not to vio¬ 
late statutes relating to foreign cor¬ 
porations engaging in, or transact¬ 
ing, business within state.—^Pried- 
lander Bros v. Deal, 118 So. 508, 218 
Ala. 245. 

(2) What constitutes doing busi¬ 
ness generally, see supra 9§ 1828- 
1842. 

ea Ala.—Pnedlander Bros. v. Deal, 
supra. , 

14a C.J. p 1823 note 12. 


Storehouse 

Leasing storehouse for corpora¬ 
tion’s intended use in conducting it«^ 
future business within domestic state 
was held to be within powers of for¬ 
eign corporation—^Fnedlander Bros 
V. Deal, supra. 

69. Wash.—^Hastings v Anacortes 
Packing Co., 69 P, 776, 29 Wash 
224 

14a C.J p 1323 note 13. 

TO. Ind—Nathan v Lee, 52 NB 987, 
152 Ind. 232, 43 LR A. 820 i 

N T —Lancaster v. Amsterdam Impr 
Co., 36 NB 964, 140 NT 576, 24 L 
RJL 322. 

14a G J p 1819 note 78, p 1323 note 
16. 

Conveyances by corporations gener¬ 
ally see supra S5 1098-1101. 

71. Mo—^Union Nat. Bank v. State 
Nat. Bank, 55 SW. 989, 155 Mo. 95, 
78 Am S R 560 

Tenn—^Talmadge v. North American 
Coal, etc, Co., 3 Head 337. 

14a CJ. p 1319 note 78, p 1823 note 
17. 

Statement of corporate purpose 

The word "etc.” in a foreign cor¬ 
poration’s statement of corporate 
purposes was held not to include 
right to sell realty—State on Inf. of 
Haw V. Three States Lumber Co., 202 
SW 1083, 274 Mo 361. 

72 . N T,—Holland Trust Co. v. Taos 
Valley Co, 11 R & CorpL-J. 74, 

73. Miss—^Long Beach Canning Co- 
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V Clark, 106 So 646, 64S, 141 Mibs. 

177. 

BeasoxL for rule 

“The statute does not make a for¬ 
feiture of property to the state for 
failure to record its charter It sim¬ 
ply refuses the aid of its courts to 
those doing business in violation of 
the law without recording their char¬ 
ter ”—^Long Beach Canning Co. v. 
Clark, supra. 

74. Ky—Petroleum Bxploration v 

Superior Oil Corporation, 24 S.W. 

2 d 259, 260, 232 Ky 633. 

"Evident purpose of the statute 
was to protect the stockholders of 
the selling corporation, in so far as 
the Legislature had the nght to do. 
when the corporation proposed to 
sell all of its assets with the purpose 
of dissolution, by requiring that such 
proportion of its property or assets, 
located in Kentucky, should not be 
sold without procuring the required 
I consent of three-fourths of its stock- 
I holders; and it was not intended to 
require such consent when the sell¬ 
ing corporation would thereafter con¬ 
tinue to functiotf in other jurisdic¬ 
tions ^here it owned the great bulk 
of Its property, the sale of which the 
Legislature possessed no power or 
authority to regulate In such ease 
the stockholders would need no pro-, 
tectlng regulation of the sale of the 
Kentucky assets, but which might 
true if the entire assets of the cor* 



§ 1874 

A conveyance of real estate by a foreign corpo¬ 
ration being regular in form and under the corpo¬ 
rate seal IS presumed to be regular, although this 
presumption is subject to rebuttal by proof to the 
contrary.'^S 

Mortgage, Subject to restrictions imposed by 
charter, the law of the domestic state, ,and the law 
of the state creating a foreign corporation, it may 
give a mortgage on corporate property.76 a stat¬ 
ute prohibiting foreign corporations from encum¬ 
bering their property as against resident creditors 
has been held not to extend to creditors not shown 
to have been such when a mortgage was given.^7 

The law of the state of its creation controls as to 
the manner in which a foreigpi corporation can 
dispose of its assets by way of mortgaged* Wheth¬ 
er the directors* have received power from the 
stockholders to authorize the particular mortgage, 
and other questions as to the mode of exercising the 
corporate powers, must be determined by reference 
to the charter, governing statute, or by-laws of the 
corporation 

§ 1875. Acquisition, Holding, and Transfer of 
Personal Property 

In the absence of prohibitions, limitations, and re- 
strictlons by the domestic state, a foreign corporation 
may acquire, hold, and transfer personal property in a 


20 C.J.S. 

State other than that of its creation to the extent au¬ 
thorized by the corporate charter. 

Subject to the prohibitions, limitations, and re¬ 
strictions imposed by the statutes or otherwise ex¬ 
pressed public policy of the domestic state, a for¬ 
eign corporation may acquire, hold, and transfer 
personal property in a state other than that of its 
creation to the extent authorized by its charter.®® 
The right of a foreign corporation to acquire, hold, 
and transfer personal property in a state other than 
that of Its creation is not, ordinarily, prohibited or 
hmited by statutes which merely impose prohibi¬ 
tions, conditions, or restrictions on the right of for¬ 
eign corporations to do business in the state,®i or 
to exercise any corporate powers therein.®^ There 
exists, however, authority to the effect that under 
statutory provisions regulating the doing of busi¬ 
ness in the state an attempted sale of personal prop¬ 
erty by a foreign corporation is inoperative to 
transfer title.®® 

Bequests, The general rule recognizing the pow¬ 
er of foreign corporations to acquire and hold per¬ 
sonal property, as stated earlier in this section, may 
enable such corporations to take bequests.®^ A lim¬ 
itation, however, in respect of the income from 
property held by a foreign corporation by the laws 
of the state of its creation has been given effect m 
respect of a bequest to such corporation made by 
a testator domiciled in another state ®® 
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poration, wheresoever located, were 
attempted to be and were sold ’*—^Pe¬ 
troleum Exploration v. Superior Oil 
Corporation, supra. 

75b Mass—O’Brien v. O’Bnen, 131 
N.E. 177, 238 Mass. 403. 

7«i Wls.—^Bradt v. Beloit Dairy Co, 
230 M.W. 135, 201 Wis. 319. 

14a C J. p 1319 note 78. 

77. Mo.—Central Coal, etc., Co v. 
Optuno Lead, etc., Co, 139 S.W. 
525, 157 MoApp 720 
78L US —Greene v Reconstruction 
Finance Corporation, D C Mass., 24 
F.Supp. 181. 

79ii Mass.—Saltmarsh v. Spaulding:, 
17 NE 316, 147 Mass. 224. 

14a C J. p 1324 note 20. 

80l Colo.—Craig: v A. Leschen, etc. 
Rope Co.. 87 P. 1143, 38 Colo. 115. 
Mo—^Merg:enthaler Linotype Co v. 
Hays, 168 SW. 239, 182 Mo.App. 
113, 

Tex —^Lakeview Land Co' v. San An¬ 
tonio Traction Co, 66 S.W. 766, 95 
Tex. 262. 

14a aj. p 1324 note 22. 

Statute relatingr to zeal property 
, Statute prohibiting: foreigm corpo¬ 
rations from acquiring:, holdmg:, or 
dlsposinsr of property within state 
was not intended to prevent pur¬ 


chase of movable personal property 
but relates only to acquiring, hold¬ 
ing, and disposing of property hav¬ 
ing a fixed situs in that state —^Pinch 
V. Zenith Furnace Co., 92 NB. 621, 
245 111. 586. 

Where no objeotioa was made un¬ 
til long after sale had been complet¬ 
ed and payment made, and where it 
would be impossible to restore par¬ 
ties to their original position, a mo¬ 
tion to set aside a sale by receiver to 
foreign corporation was denied, par¬ 
ticularly where corporation subse¬ 
quently complied with statute — 
Goodwin V. Milwaukee Lithograph¬ 
ing Co. 189 NW. 136, 177 Wis. 269. 
81. U S —^Bartling Tire Co, v. Coxe, 

C,CA.Ala, 288 F. 314 
14a C J. p 1324 note 28. 

Assignment 

Where claim of foreign corpora¬ 
tion was assigned to domestic corpo¬ 
ration as incident to the winding up 
of foreign corporation rather than in 
regnilar course of business in the do¬ 
mestic state, It was held that such 
assignee could mcuntain action in 
courts of domestic state, notwith¬ 
standing failure of such foreign cor¬ 
poration to comply with statutes of 
domestic state regulating foreign 
corporations doing business m such 
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state.—J. H Eastman Co v. Beasley, 
280 N.W. 115, 285 Mich. 74. 

XTo forfeitoze 

Default of foreign corporation in 
making annual reports or paying an¬ 
nual privilege fees was held not to 
work a forfeiture of property of such 
corporation m state wherein corpora¬ 
tion does business—J H Eastman 
Co V. Beasley, supra. 

88 . Colo—Craig v. A. Leschen, etc. 
Rope Co., 87 P 1143, 38 Colo 115. 
83. Wis —^Holleb Liquor Distribu¬ 
tors V Lincoln Fireproof Ware¬ 
house Co. 270 N.W. 545, 223 Wis. 
281 

▲ntomobilo 

Where contract for conditional sale 
of automobile was invalid because 
seller corporation was not authorized 
to do busmess in state where con¬ 
tract was made, it was held that ti¬ 
tle to automobile and right of pos¬ 
session thereof remained in seller — 
Starr Piano Co v. Zavelo, 102 So. 
796, 212 Ala 369. 

84y Mont.—^In re Hauge’s Estate^ 9 
P2d 1066. 92 Mont 36. 

68 C J. p 531 note 5. 

86 . N.T.—Chamberlain v. Chamber- 
lain, 48 N.Y, 424, modifying 8 
Lans. 848. 



20 C.J.S. 


CORPOBATIOM 


§ 1878 


§ 1876. -Acquisition and Holding of 

Stock of Domestic Corporations 

Subject to restrictions imposed by the domestic tew 
or public policy, or by the charter of a forelpn corpora¬ 
tion, such corporation may acquire and hold stock In 
domestic corporations. 


Subject to the express statutory enactments or 
oAerwise expressed public policy limiting or pro¬ 
hibiting the exercise of such power, a foreign cor¬ 
poration may acquire and hold stock of domestic 
corporations to the extent authorized by its char¬ 
ter 8® This right, however, may be prohibited or 
limited by the public policy of the domestic state 
thus, where by statute a foreign corporation could 
exercise no powers m the state which could not be 
lawfully exerased by a domestic corporation, and 
domestic corporations were not authorized to hold 
stock in another corporation, a foreign corpora¬ 
tion cannot acquire and hold stock in a domestic 
corporation ,88 and the same is true where the ef¬ 
fect of such acquisition and holding would be to 
foster monopoly and suppress competition in vio¬ 
lation of the public policy of the domestic state.®® 
The question as to whether a foreign corporation 
is doing, transacting, carrying on, or engaging in 
business in a state by acquiring and holding stock 
in a domestic corporation is discussed supra | 1841. 


§ 1877. - Chattel Mortgages 

When authorized by charter a foreign corporation 
may, subject to restrictions by the domestic state, give 
and take chattel mortgages. 

A foreign corporation may take a mortgage on 
personal property in a state other than that of its 
creation, where it has power to do so imder its 


charter and is not prohibited or limited in the ex¬ 
ercise of such power by express statutory enactment 
or by the otherwise expressed public policy of the 
domestic state.®^ With the .same limitations a mort¬ 
gage on personal property may be given by a for¬ 
eign corporation having authority under its char¬ 
ter to do so but such power cannot be exercised 
contrary to the public policy of the domestic state.®® 

§ 1878. Effect of Ultra Vires or Prohibited 
Conve 3 rances 

a. Where prohibitions or limitations im¬ 

posed by charter 

b. Where prohibitions or limitations im¬ 

posed by state of situs 

a. Where Ptohihitious or Liixiitations Imposed 
by Charter 

An attempted conveyance of land to a foreign cor* 
poration, in violation of ita charter or governing stat¬ 
utes prohibiting acquisition or holding of land, Is void 
and passes no title; but a conveyance of land to a 
foreign corporation in violation of a charter limitation 
as to the amount of land which may be acquired and 
held, passea title and is good and can be attacked by the 
charter state alone. 

If a corporation is prohibited by its charter or 
governing statutes, cither expressly or by implica¬ 
tion, from acquiring and holding land situated in a 
state other than that of its creation, a conveyance 
to it of land so situated is void and passes no title 
Where, however, the charter of a corporation mere¬ 
ly limits the amount of land which it may lawfully 
acquire and hold, a conveyance to it of land situat¬ 
ed in a foreign state, which offends against such 
limitation, passes the title and can be attacked only 


86 . Ky.—Citizens* Bank of Shelby- 
ville V. Mutual Trust & Deposit 
Co. 266 S.W. 876, 206 Ky. 86, 40 
A.LR, 1001. 

14a C J p 1324 note 26. 

AoqnisitloiL and voting, of stock 
A statute prohibiting transfer of 
franchise of domestic public utiUties 
corporation to foreign corporation Is 
not violated by permitting foreign 
corporation to acquire and vote stock 
In domestic public utilities company 
—^Toledo Traction, Liight & Power 
Co V Smith, D C Ohio, 205 F. 648. 

87. Ill.—Hall V. Woods, 156 N.B. 

258, 826 Ill 114—Chicago Title A 
Trust Co V. Central Trust Co. of 
Illinois, 144 NE 166, 312 IlL 896, 
•reversing 224 lUApp 474. See 
United Vacuum Sweeper Co- v. 
Groth. 210 IllApp 358 

14a C J p 1324 note 27 

Sa Ill—Hall V Woods, 166 N.E. 

358, 825 Ill 114 
14a C.J p 1324 note 28 
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Idoense to do business 

The fact that foreign corporation 
had no license to do business In the 
state was held not to relieve such 
corporation ftom disabilities applica¬ 
ble to domestic corporations as re¬ 
gards holding stock in another cor¬ 
poration.—^Hall V. Woods, supra. 
See United Vacuum Sweeper Co. v. 
Groth, 210 UhApp. 358 

88 . U.S,—Merz Capsule Co. v U. S. 
Capsule Co., CCMich., 67 F 414, 
affirmed 71 F. 787, 19 aC A 108, 81 
L.R.A 415. 

14a C J. p 1324 note 20. 

90L Kjblbu —^Hamilton v. Reeves, 76 
P. 418, 69 Kan. 844. 

Mo.—^Handlan-Buck Mfg. Co. v. Wen- 
delkin Oonstr. Co, 101 SW. 702, 
124 MoAPp. 349 

WuL—Chickerlng-Chase Bros. Co. v. 

White, 106 N.W. 707, 127 Wis. 88. 
Place of recording 

(1) Under particular statutee. It 
has been held that chattel mortgages 
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taken by foreign corporation should 
be recorded where property is locat¬ 
ed. 

Mass.—^Whitney v. Browne, 62 H.BL 
979, 180 Mass. 597. 

Tenn.—^Parks v- Branch Crookes Saw 
Co., 66 S W. 366, 104 Tenn. 22. 

<2> It has also been held that re¬ 
cording should bo where corporation 
has Its principal place of business 
within state.—Wright v. Bundy, 11 
Ind. 398. 

Chattel mortgages by nonresidents 
generally see the title Chattel 
Mortgages 6 151 c. 

91» Tex—^Fowler v. Bell, 37 S.W. 
1058, 90 Tex 160, 59 Am.S.R. 788, 
39 UR.A 254. 

14a C.J. p 1324 note 82. 

98. Tex—^Fowler v. Bell, supra. 

14a C.J. p 1224 note 32. 

88 ;. Ill.—Metropolitan Bank v. God¬ 
frey, 22 IlL 679. 

N.Yj —Boyce V. St. IjOuIs, 29 Barlx 
650, 18 How.Pr. 125. 
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§ 1876. -Acquisition and Holding of 

Stock of Domestic Cotporations 

Subject to restrictions imposed by the domestic Uw 
or public policy, or by the charter of a foreign corpora- 
tion, such corporation may acquire and hold stock in 
domestic corporations. 

Subject to the express statutory enactments or 
otherwise expressed public policy limiting or pro- 
hibiting the exercise of such power, a foreign cor¬ 
poration may acquire and hold stock of domestic 
corporations to the extent authorized by its char¬ 
ter.*® This right, however, may be prohibited or 
limited by the public policy of the domestic state;*’ 
thus, where by statute a foreign corporation could 
exercise no powers in the state which could not be 
lawfully exercised by a domestic corporation, and 
domestic corporations were not authorized to hold 
stock in another corporation, a foreign corpora¬ 
tion cannot acquire and hold stock in a domestic 
corporation,** and the same is true where the ef¬ 
fect of such acquisition and holding would be to 
foster monopoly and suppress competition in vio¬ 
lation of the public policy of the domestic state.** 
The question as to whether a foreign corporation 
IS doing, transacting, carrying on, or engaging in 
business in a state by acquiring and holding stock 
in a domestic corporation is discussed supra § 1841. 

§ 1877. — Chattel Mortgages 

When authorized by charter a foreign corporation 
may, subject to restrictions by the domestic state, give 
and take chattel mortgages. 

A foreign corporation may take a mortgage on 
personal property in a state other than that of its 
creation, where it has power to do so under its 


charter and is not prohibited or limited in the ex¬ 
ercise of such power by expre'^s statutory enactment 
or by the otherwise expressed public pfdicy of the 
domestic state.®*^ With the same limitations a mort¬ 
gage on personal property may be given by a for¬ 
eign corporation having authority under its char¬ 
ter to do so;®*- but such power cannot be exercised 
contrary to the public policy of the domestic state.® ^ 

§ 1878. Effect of Ultra Vires or Prohibited 
Conveyances 

a. Where prohibitions or limitations im¬ 

posed by charter 

b. Where prohibitions or limitations im¬ 

posed by state of situs 

a. Where Prohibitions or Liniitations Imposed 
by Charter 

An attempted conveyance of land to a foreign cor¬ 
poration, In violation of its charter or g^ivemlng stat¬ 
utes prohibiting acquisition or holding of land, Is void 
and passes no title; but a conveyance of land to a 
foreign corporation In violation of a charter limitation 
as to the amount of land which may be acquired and 
held, passes title and ts good and can be attacked by the 
charter state alone. 

If a corporation is prohibited by its charter or 
governing statutes, either expressly or by implica¬ 
tion, from acquiring and holding land situated in a 
state other than that of its creation, a conveyance 
to it of land so situated is void and passes no title,®* 
Where, however, the charter of a corporation mere¬ 
ly limits the amount of land which it may lawfully 
acquire and hold, a conveyance to it of land situat¬ 
ed in a foreign state, which offends against such 
limitation, passes the title and can be attacked only 


86 . Ky—Citizens' Bank of Shelby- 
ville V. Mutual Trust & Deposit 
Co.. 266 SW 875, 206 Ky. 86, 40 
A.L..R 1001. 

14a CJr. p 1324 note 26. 

Acquisltloii and votinfir. of stock 
A statute prohibiting’ transfer of 
franchise of domestic public utilities 
corporation to foreign corporation is 
not violated by permitting foreign 
corporation to acquire and vote stock 
in domestic public utilities company. 
—Toledo Traction, Light ft Power 
Co V Smith, D.C.Ohlo, 205 F 648. 

87. IlL—Hall V. Woods, 166 N.B. 
258. 825 111. 114r-Chicago TiUe ft 
Trust Co V. Central Trust Co. of 
nimois, 144 N.BL 165. 312 IlL 396, 
•reversing 224 Ill.App. 474. See 
United Vacuum Sweeper Co- v. 
Groth, 210 IlLApp. 858 

14a C J p 1324 note 27 

88 . Ill—Hall v. Woods, 156 N.E. 
268, 325 Ill. 114. 

14a C J p 1324 note 28. 

200.J.S.—7 


Sloease to do business 

The fact that foreign corporation 
had no license to do business in the 
state was held not to relieve such 
corporation from disabilities applica¬ 
ble to domestic corporations as re¬ 
gards holding stock in another cor¬ 
poration.—^Hall V Woods, supra. 
See United Vacuum Sweeper Co. v. 
Groth, 210 niApp. 358. 

88 . U.S.—Merz Capsule Co. v U. S. 
Capsule Co, C.CMich., 67 F 414, 
amrrned 71 F. 787, 19 CCJL 108, 31 
LILA 416 

14a C.J. p 1824 note 29. 

90. Kan—Hamilton v. Reeves, 76 
P 418, 69 Kan. 844. 

Mo.- 7 -Han,d lan-Bu<dt Mfg. Co. v. Wen- 
delkln Constr. Co., fOl KW 702, 
124 Mo.App. 849. 

Wis.—Chlckexing-Cbase Bros- Co. v. 

White, 106 N.W. 797, 127 Wuu 88. 
Vlaoe of rec ord ing 

(1) Under paiticular statutes, it 
has been held that chattel mortgages 

97 


taken by foreign corporation should 
be recorded where property is locat¬ 
ed. 

Mass.—Whitney v. Browne, 62 N.B. 
979, 180 Mass. 597. 

Tenn.—^Parks v. Branch Crookes Saw 
Co, 66 S W. 366, 104 Tenn. 33. 

<2) It has also been held that re¬ 
cording should be where corporation 
has its principal place of business 
within state.—^Wright v. Bundy, 11 
Ind. 398, 

Chattel mortgages by nonresidents 
generally see the title Chattel 
Mortgages $ 151 c. 

91. Tex —^Fowler v. Bell, 87 S.W. 
i058, 90 Tex. 150, 59 Am.S.IL 788, 
89 LILA 254. 

14a C.J. p 1324 note 32. 

SSL Tex.—^Fbwler v. BelL supra. 

14a C J. p 1324 note 83. 

83. IlL—^Metropolitan Bank v. God¬ 
frey, 28 IIL 579, 

N.T.—Boyce v. St. Louis, 29 Barb. 
650, 18 HowJPr. 125. 
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by the charter state in an action to escheat the prop¬ 
erty so conveyed and the same is true where 
the conveyance merely offends against limitations 
of the charter or governing statutes of the foreign 
corporation with reference to the purposes for 
which it may acquire land;*5 it has been held 
that while a foreign corporation acting in excess 
of Its confer-red authonty may be questioned as to 
Its authonty only by the state, yet where in an ac¬ 
tion by a foreign corporation there is an attempt 
to acquire title to property vested in an individual, 
such individual may deny its corporate capacity as 
a defense to its right of recovery.^® 

b. Where Prohibitions or Liinitations Imposed 
by State of Situs 

Where the statutes or expressed public policy of-the 
domestic state indicate such an intention, a conveyance 
of land to a foreign corporation passes no title and may 
be attacked by any interested person. However, under 
most statutes it is held that title passes and the convey¬ 
ance IS subject to attack by the domestic state only. 


A conveyance of land to a foreign corporation 
passes no title and may be attacked by any party m 
interest where the statutes of the domestic state 
prohibiting foreign corporations from acquiring and 
holding land within its limits, or restricting them in 
the exercise of the right, clearly manifest an in¬ 
tention to make all conveyances violative of their 
provisions absolutely void;®'^ and the same is true 
also, where the public policy of the state otherwise 
expressed manifests such an intention.^^ 

However, where the laws of a state prohibit for¬ 
eign corporations from acquiring and holding land 
within its limits, either absolutely or until compli¬ 
ance with conditions precedent, it is generally held, 
unless a contrary intention appears from the stat¬ 
utes themselves, that a conveyance made m defiance 
of such prohibition passes a title which is subject to 
attack only in a direct proceeding by the domestic 
state and the same has been held to be true 
where a conveyance is made in violation of a stat- 


U.S —^American, etc., Christian 
Union v Yount, Ill, 101 U S. 352, 
25 LSd 888. 

NY—^Lancaster v. Amsterdam Impr 
Co, 36 N.E. 964. 140 N.T. 576. 24 
L.RA. 322. 

14a C.J, P 1326 note 85. 

Improper ezerolse of power and ul¬ 
tra vires dlstiugulshed 
'*There is a difference between ex¬ 
ercising powers entirely foreign to 
the nature and object of a corpora¬ 
tion, and exercising legitimate pow¬ 
ers to an urqproper extent, A mining 
corporation, for Instance, as such, 
hM no right to enter into an insur¬ 
ance business, and probably a policy 
of insurance issued by such a cor¬ 
poration would be held void on its 
face, and the party Insured would, i 
perb^s. be entitled to recover back 
the premium paid. But a corpora -1 
tion for mming purposes must, al¬ 
most of necessity, have some real 
estate Prpbably no such corpora¬ 
tion exists on the Pacific Coast with¬ 
out owning or claiming some land.' 
A deed, then, to a mming corpora¬ 
tion, is not void on its face. If they j 
have violated the law in taking a 
greater quantity of land than Is al¬ 
lowable, then they have committed a 
wrong, not against any particular in¬ 
dividual, but against the whole com¬ 
munity, and this wrong can only be 
inquired into by a proceeding on the 
part of the State, Their deed te the 
land, if they buy It from one hav¬ 
ing title, or their possession if they 
only derive title from occupation, 
gives them a right to hold against 
all the world except the Stated— 
Whitman Gk>ld, etc., Min, Co. v. Ba- 
'ker, 3 Nev 386, 391. 

96w Neb—Watts v. Gantt, 61 N.W. 

104, 42 Neb. 869. 


Wis—Illinois Steel Co. v. Warras, 
123 N.W 666, 141 Wis 119, 126. 

14a C J p 1325 note 36 
96b Okl.—^Myatt v Ponca City Land, 
etc, Co, 78 P 185, 14 Okl. 189, 68 
LRA 810 

14a C.J. p 1325 note 87. 

97. Idaho —^Donaldson v. Thousand 
Springs Power Co, 162 P. 334, 29 
Idaho 735. 

Wis—^Wisconsin Trust Co. v. Mun- 
day, 168 NW. 393, 168 Wis 31, re¬ 
hearing denied 169 NW. 612. 

14a C J. p 1325 note 38. 

Validating title 

Statutory provisions validating ti¬ 
tles of foreign corporations not or¬ 
ganized or conducted for profit do 
not, of course, operate to validate a 
foreign corporation's deed or mort¬ 
gage where such corporation was ac¬ 
tually organized for profit—Wiscon- 
I sin Trust Co, v. Munday, supra 
9B. Ill —Carroll v. East St. Louis, 
67 IlL 568, 16 Am SJR 682. 

99b Cal—Webster Mfg Co. v. 

Byrnes, 280 P 101, 207 CaL 630, 
followed in Oakland Terminal & 
Elevator Corporation v. Mercantile 
Trust Co. of California, 280 P 107, 
207 CaL 641. 

Neb.—Lord v. Shultz, 211 NW. 210, 
115 Neb 33, 62 ALR 489 
Okl.—^McMillan v Pawnee Petroleum 
Corporation, 1 P 2d 775, 161 Okl 4. 
Pa,—Seifert v. Busch, 112 A 121, 269 
Po. 63 

Tex—Jordan v. Grandfield Bridge 
Co, CivApp., 290 SW. 866—^Frost 
V Thomas, Civ.App., 288 SW. 805. 
Wash—^Townsend v Rosenbaum, 60 
P 2d 251, 187 Wajgh. 372. 

14a C J p 1326 note 40. 

Analogy to aliens 

(1) The text rule has been regard¬ 


ed as analogous to rule whereby 
aliens may hold title to land against 
everyone except state or sovereign — 
Leazure v Hillegas, 7 Serg & R, 
Pa, 313—14a C J p 1326 note 40 [e] 

(2) Rule that aliens hold title to 
realty against all except the sover¬ 
eign or state, see the title Aliens § 
14 

Xn. District of Columbia, title to 
land acquired by foreign corporation, 
in violation of its laws, is subject to 
attack by federal government alone. 
—^Hight V, Richmond Park Imp Co, 
47 App D C. 618. 

Xh Florida^ under a statute ex¬ 
pressly so providing, no violation of 
Its terms by a foreign corporation 
shall affect its title to land acquired 
within the state—Crockin v. Boston 
Store of Ft Myers, 188 So 863— 
Hogue V. D. N Morrison Const Co. 
of Virginia, 156 So 377, 115 Fla 293. 
96 ALR 867—^Harris v. Zeuch, 137 
So 186, 108 Fla 183—Herbert H. 
Pape, Inc, v.»Pmch, 136 So 496, 102 
Fla. 425. 

Daad purchased at judicial sale 

Where foreign corporation pur¬ 
chased land in Nebraska at judicial 
sale to protect its lien, it was held 
that order confirming sale should not 
be vacated by reason of statute of 
state of Nebraska which provided 
that no foreign corporation “shall 
acquire or own, hold or possess, by 
right, title, or descent accruing here¬ 
after, any real estate in the state of 
Nebraska **—Carlow v. Aultman, 44 
NW 878, 28 Neb 672 

Fartienlar persons held precluded 

(1) Agent of foreign corporation 
who took title m his own name was 
precluded from setting up statute of 
domestic state m order to retain tl- 
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ute limiting the amount of land a corporation may 
lawfully acquire and hold within the domestic 
state,1 or the length of time it might lawfully hold 
land acquired,2 or limiting the purpose for which 
foreign corporations may acquire and hold land 
there situated ;3 but it has been held, however, that 
these rules do not operate to prevent an interested 
party from contesting the claim of a foreign corpo¬ 
ration when It is seeking the aid of the courts to ob¬ 
tain the possession and enjoyment of property con- 


5 1879 

vcyed to it in \iolation of the prohibition*^ and limi¬ 
tations imposed by the domestic Sstate."* 

Under a particular statute regulating foreign cor¬ 
porations doing business within the state and pro¬ 
viding that for noncompliancc no action may be 
maintained in the state, it was held that a foreign 
corporation failing to comply with the statute could 
not maintain an action for specific performance of 
a contract to convey land situated in the state.® 
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§ 1879. Statement of Rule 

Courts sitting in one state will not, ordinarily, inter¬ 
fere Jn matters relating merely to the Internal manage¬ 
ment of the affairs of foreign corporations. 

The general rule is that the courts of one state 


will not interfere in controversies relating merely 
to the internal management of the affairs of for¬ 
eign corporations, and will not undertake to exer¬ 
cise visitorial powers over them,® unless such ju- 


tle in himself as against corporation 
—Seifert v Busch, 112 A. 121, 269 
Pa. 63 

(2) Grantors having accepted ben¬ 
efit of conveyance to foreign corpo¬ 
ration, which at time had not com¬ 
plied with domestication statutes, 
were held under text rule to he pre¬ 
cluded from denying capacity of cor¬ 
poration to take title.—^McMillan v. 
Pawnee Petroleum Corporation, 1 P. 
2d 776, 151 Okl. 4. 

Trust for stookholdem 

Property acquired by foreign cor¬ 
poration while unlawfully doing bus¬ 
iness in state is held in trust for 
stockholders, and is not subject to 
appropriation by third party—^Pratt- 
Hewit Oil Corporation v. Hewit, 52 S. 
W 2d 64, 122 Tex. 38, afi^rmmg Hewit 
V. Pratt-Hewit Oil Corporation, Civ. 
App.. 35 SW.2d 787. 

OonveyaiLoe by foreign coxporatton 
Where prior to action by state to 
set aside conveyance of land to for¬ 
eign corporation in violation of stat¬ 
ute of state where land is situated, 
such corporation makes bona fide! 
conveyance of such property to third 
person, he takes title good against 
every one, including the state 
Okl—^McMillan v. Pawnee Petroleum 
Corporation, 1 P.2d 776, 161 Okl, 4, 
Wash—^Townsend v. Rosenbaum, 60 
P2d 261, 187 Wash. 872. 

1. U.S—Cowell V. Colorado Springs 
Co, Colo., 100 U S 66, 25 647. 

14a C.J. p 1326 note 41. 

& Mo —Summet v. City Realty, etc., 
Co., 106 SW. 614, 208 Mo. 601. 

3L Tex—Galveston Liand, etc, Co. 

V. PerkmSr Civ.App, 26 SW. 266 
Wash.—Oregon Mortg. Co v. Car- 
stens, 47 P. 421, 16 Wash. 166, 36 
L..RA. 841 

14a C.J. p 1327 note 48. 

4. IlL—S. Trust Co. v, Lee, 78 
Ill. 142, 24 Am R. 286. 


Sm Ind.—^Lowenmeyer v National 
Lumber Co„ 125 NB. 67, 71 Ind. 
App. 458. 

Isolated or preliminary txansaotioii 
The inhibition of statute in ques¬ 
tion was held to be as applicable to 
claim arising out of isolated or pre¬ 
liminary transaction as it would be 
against one arising out of usual 
business conducted by such corpora¬ 
tion—^Ltowenmeyer v. National Lum¬ 
ber Co., supra. 

e. TJ.S.^—Williamson v. Missourl- 
Kansas Pipe Line Co., C.C.A Ill, 
66 F2d 503—Wallace v. Motor 
Products Corporation, CCAMich., 
25 F2d 655, modifying, DC, 16 F 
2d 211, and certiorari^ granted 49 S. 
Ct- 21, 278 U.S. 589, 73 L.Ed. 522, 
certiorari dismissed 49 SCt 417, 
279 U.S. 869, 73 LBd. 999—-Klein 
V. Wilson & Co, DaN.J, 7 F2d 
772, affirmed, aC.A., 7 F.2d 777— 
Hanssen v. Pusey & Jones Co, D 
CDeL, 276 F. 296, affirmed, C.CA, 
Pusey & Jones Co. v. Hanssen, 279 
F. 488, certiorari granted 43 SCt. 
13, 260 U.S, 712, 67 LBd. 476, and 
reversed on other grounds 43 SCt. 
454. 261 U.S. 491, 67 LBd. 763. 
Ala.—Bills V. Mutual Life Ins. Co of 
New York, 187 So 434, 237 Ala 
492—^Hoglan v. Moore, 122 So 824, 
219 AJa. 497—Boyette v, Preston 
Motors Corporation, 89 So. 74$, 206 
Ala. 240, 18 A.LR. 1376. 

Del.—^Bruch v. National Guarantee 
Credit Corporation, 116 A. 738, IS 
DeLCh. 180. 

D C.—^Beasley v. Mutual Housing Co.. 
39 F. 2 d 290, 291 , 59 App.D.a 245, 
citing Coepfu Jtizis. 

Iowa.—Graeser v Phoenix Finance 
Co of Des Moines, 254 N,W. 859, 
868 , 218 Iowa 1112, citing Corpus 

JjUCiBm 

Mass—Wright V. Post, 167 N,B. 278, 
266 Mass. 126. 

twtititi. —O lsen v. Danish Brotherhood 

99 


In America, 184 N.W. 178, 160 
Minn 8. 18 A.LR. 1370. 

Mont.—Allen v. Montana Refining 
Co, 227 P 682, 71 Mont 105. 

N.H—In re Fryeburg Water Co, 106 
A. 225. 79 NH. 123, 18 ALR 1373. 
N J —^Bosenfeld v. Roebhng Coal Co., 
2 A 2d 605. 124 NJEq, 487, af¬ 
firmed 5 A 2d 695, 125 N J Eq. 348 
—^Hamilton v. United Laundries 
Corporation, 161 A. 347, 111 N.J 
Eq. 78—^Bekrode v Endurance Tire 
& Rubber Corporation of New 
York, 106 A. 29, 90 NJEq. 129, af¬ 
firmed 108 A. 925, 91 NJEq 153. 
NY.—Cohn V. MishkofT-Costlow Co, 
176 N.E 629, 256 NT. 102. revers¬ 
ing Cohn V Schultz-Costlow Co., 
241 NTS. 250, 229 AppDiv. 174— 
Powell V. United Ass’n of Plumb¬ 
ers and Steajafltters of United 
States and Canady 148 N.E 728, 
240 N.T. 616. modifying 206 NTS. 
961, 211 AppDiv. 810—Sauerbrunn 
V. Hartford Life Ins. Co., 115 N.EL 
1001, 220 N.T. 363, reargoment 
denied 116 N.B. 1073, 220 NY. 776 
—^Bickart v. Kellcy-Spnngfleld Tire 
Co., 276 N.YS. 372, 243 AppDiv. 
72. 

Ohio—^American Fruit & Steamship 
Co. V. Box, 4 Ohio N.P ,N.S, 155. 
Pa*—^Kelly v Brackenridge Brewing 
Co. 178 A, 487. 3l8 Pa. 254—Na^ 
tional Guarantee Credit Cori>ora- 
tion V. Worth A Co, 117 A 914, 
274 Pa. 148—^Thompson v. South¬ 
ern Connellsville Coke Co, 112 A. 
533, 269 Pa^ 500—^Moulton v- 

Lathrop, 77 Pa.Super, 109. 

Tex.—^Zarate v. Ateca, Civ.App., 99 
S.W.2d 628, 631, error dismissed, 
' citing Ooepas Jtixls. 

14a C,J. P 1327 note 5L 

'Tt has long been settled doctrine 
that a court—state or federal—sit¬ 
ting in one state will, as a general 
rule, decline to interfere with, or 
control by injunction or otherwise, 
the management of the internal af- 
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risdiction is expressly conferred by local statutes,*^ 
or unless, as has been said in some cases, legal steps 
have been taken in the state which is the domicile 
of the corporation and defendant corporators, which 
steps have failed; under these circumstances the 
domestic court will assume jurisdiction.^ 

The question is not strictly one of jurisdiction, 
but rather of discretion in the exercise of juns- 
diction,® and of convenience and expediency rather 
than power,the purpose of the rule being the pro¬ 
tection of the foreign corporation.^^ 

It should be observed that, notwithstanding the 


disinclination of the courts to interfere in the in¬ 
ternal management of foreign corporations, indi¬ 
cated previously in this section, a state has an un¬ 
doubted right to require full information from a 
foreign corporation as to all of its business, for the 
state has the right to know what the creature of 
another sovereignty, which it permits to come into 
the state, is doing. 

The legislature of a state has been held to h^fc 
no power to regulate the internal affairs of a for¬ 
eign corporation ,1® but statutes of a state merely 
imposing conditions precedent to the right of for- 


falrs of a corporation organized un¬ 
der the laws of another state hut 
will leave controversies as to such 
matters to the courts of the state of 
the domicile.”—^Rogers v. Guaranty 
Trust Co of N“ew York, 53 S Ct 295, 
288 U S 123, 77 L Ed 652, 89 A.L..R 
720, reversing, CCA, 60 P 2d 114, 
affirming, D.C., 60 F2d 106, certiorari 
granted 53 S Ct 80, 287 US. 123, 77 
LEd. 512. 

Meadcaa. corpoxatlon 

Within the text rule It was held 
that courts of Texas will not ex¬ 
ercise visitorial powers over a Mex¬ 
ican corporation —^Zarate v. Ateca, 
TexCivApp, 99 SW.2d 628, error 
dismissed. 

“Vlsltatl<m,” within rule denirlng 
vlsitonal power over foreign cor¬ 
poration, means actual examining in¬ 
to corporation’s affairs.—^Lind v. 
Johnson, 236 N.W. 317, 183 Minn. 
239. 

7. XT S.—^Repuhlican Mountain Sil¬ 
ver Mines, Ltd, v. Brown, Colo„ 68 
F. 644, 7 C.C.A. 412, 24 L.RA. 776, 
reversing 56 F, 7. 

Md—^North State Copper, etc, Min. 
Co. ▼, Field, 20 A. 1039, 64 Md. 151. 

& Mass.—SJmhall v St. Louis, etc., 
R. Co.. 31 NB. 697, 157 Mass. 7, 
34 Am S.R. 250. 

N.C.—^Moore v. Silver Valley Min. 
Co., 10 S.H. 679, 104 N.C. 634. 

9m XI S.—Williamson v. Missoun- 
Bansas Pipe Line Co, O.CA..I1L, 56 
F2d 503. 

N.J.—Mayer ▼. Oxidation Products 
Co, 159 A. 877. 110 N.J.Ea 141 
Pa—Wettengel v, Robinson, 136 A. 
673, 288 Pa. 362. 

Vt—Corry v. Barre Granite & Quaiv 
ry Co., 101 A. 38, 91 Vt. 413. 

14a G J. p 1328 note 55. 

"The rule is supported by the rea¬ 
son that the law of the state where¬ 
in the corporation is organized di¬ 
rectly controls the rights arising be¬ 
tween the corporation and its mem¬ 
bers It is also supported by the bet¬ 
ter reason that the courts of the 
state of the corporation’s origin af¬ 
ford the most appropriate and effi¬ 
cient forum for the adjudication of 
such rights. Freauently such courts 


alone possess power adequate to the 
enforcement of all necessary 3 udg- 
ments. The rule rests upon public 
policy and efficiency rather than on 
jurisdictional grounds—^more on the 
want of power to enforce orders 
rather than on jurisdiction to make 
them.”—^Lind v. Johnson, 236 N.W 
317, 818, 183 Minn 239. 

«Ths ultlzuata q.tiefffdo3i then is not 
strictly one of the existence of ju¬ 
risdiction, but rather of discretion in 
its exercise.”—^Levy v. Pacific East¬ 
ern Corporation, 276 N.T.S. 291, 153 
Misc. 488 

ConstmotioxL of for^gn statutes 

Where it is apparent that the case 
involves the determining of questions 
arising under application of laws of 
another state, which have never 
been decided by courts of that state, 
the courts of that state are the best 
tribunal for the decision on such 
questions—Simms v. Garrett, 170 S. 
B 423, 114 XYVa 19. 

BCatters considexed 

Court, in determining whether it 
will hear equitable proceeding in¬ 
volving foreigrn corporation and its 
acts, will consider whether officers 
and directors of corporation are lo¬ 
cated within jurisdiction of court 
and proper service can be obtamed 
on them; whether exercise of visito- 
rial powers on corporation are in¬ 
volved, whether investigation into 
internal affairs and management of 
corporation is required; and wheth¬ 
er matters of expediency and public 
IKilicy bear on the question—Van 
Denburgh v. Tungsten Reef Mines 
Co, 63 P.2d 647, 48 Ariz 540 

10. NT—^Levy v. Pacific Eastern 

Corporation, 276 N.T.S. 291, 163 

Misc 488 

14a aj. p 1328 note 56. 

'There seems to be confiict in the 
decided cases as to whether juris¬ 
diction exists to regulate the inter¬ 
nal affairs of a foreign corporation 
The better rule appears to be that 
jurisdiction does in fact exist, but its 
exercise is determined by the consid¬ 
eration of whether or not, under the 
circumstances that may be shown in 
a specific instance, the questions in¬ 
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volved are more properly determina¬ 
ble by the courts of the corporation’s 
domicile”—Simms v Garrett, 170 S 
B. 423, 425, 114 WVa 19. 

Balance of convenience 

Courts having requisite jurisdic¬ 
tion of a case involving a foreign 
corporation may exercise such dis¬ 
cretion whenever the balance of con¬ 
venience favors such action —^Harr 
V Pioneer Mechanical Corporation, 
CCANY, 66 P 2d 332, modifying, D. 
C^ 2 P Supp 617, certiorari denied 
64 S.Ct. 92, 290 U.S 673, 78 L.Bd. 
581. 

11. Minn.—^Lind v Johnson, 236 N 
W. 317, 183 Minn. 239 

Or,—^Beard v Beard, 133 P. 797, 134 
P 1196. 66 Or. 612 

Defense available only to ecxpora- 
tlon 

In accordance with the text view, 
the rule against interference with 
internal management of foreign cor¬ 
poration IS avealable as a defense 
only to corporation It cannot be 
mcuntained as agcunst corporation in 
a proceeding brought on its behalf 
and at its instance.—^Beard v. Beard, 
supra. 

12. Minn—State v XT. S. Express 
Co., 83 N.W 466, 81 Minn 87, 83 
Am.S.R. 366, 60 LR.A 667. 

Zn New Jersey, in a case holding 
that court of chancery had juris¬ 
diction of stockholders’ suit to pre¬ 
vent diversion of assets of foreign 
corporation, it was said, in dis¬ 
cussing the visitorial power, that 
such court has no such power In ab¬ 
sence of statute.—^Mayer v. Oxida¬ 
tion Products Co., 169 A. 877, 110 N. 
JEq. 141 

13. US.—Williams v Gaylord, CaL, 
102 F 372, '42 CCA 401, affirmed 
22 S.Ct 798, 186 US. 167, 46 L. 
Ed 1102. 

Cal—Miles v. Wobdward, 46 P. 1076, 
115 cal 808 

N.H.—^In re Pryeburg Water Co, 106 
A 226, 79 NH. 123. 

Police power of state does not ex¬ 
tend to regulation of internal man¬ 
agement and affairs of foreign cor¬ 
poration—State V Vandiver, 121 S. 
W. 46. 222 Mo. 206. 
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eign corporations to do business within the state, or 
merely regulating the conduct of their business 
therein, are not open to the objection that they con¬ 
stitute a r^ulation of the internal affairs of such 
corporations.^^ A suit to regulate or interfere with 
the internal affairs of a foreign corporation is not 
authorized by a statute which provides for the ap¬ 
pointment by a foreign corporation of an agent on 
whom process may be served, as a condition pre¬ 
cedent to Its right to do business in the state, and 
a statute providing that a resident of the state may 
bring an action against a foreign corporation on 
any cause of action.^^ 

A foreign corporation may be invested by local 
law with a cause of action against its own direc- 

tors.i6 

§ 1880. Application of Rtde 

The rule against interference with the Internal man¬ 
agement of foreign corporations has been applied or 
sought to be applied as to various matters and in various 
connections. 

The rule against interference with the internal 
management of a foreign corporation does not ap¬ 
ply so as to prevent a court from granting relief 


against a foreign corporation, at the either of 
a stockhoMer or member or oi a cr(*‘hior, \\herc 
it has jnriMhction of the p?irtits and of the ject 
matter, and the suit docs n<*t invoke a mere rcg*i- 
latiun of the internal affairs of the corporation;'* 
nor may the rule !ippl> so as to preclude the grant¬ 
ing of rcdicf where the internal affairs of a forei'^'n 
corporation are affected merely as an incident to the 
granting of such relief.'^ 

On the question what acts of a foreign corpora¬ 
tion are within the rule against inti rference, and 
what without it, the distinction has be«‘n taken that 
wrhere the act affects one solely in his capacity as 
a member, he must seek redress of his grievance 
in the courts of the state or country creating the 
corporation; but where the act affects his individu¬ 
al rights, he may demand redress of any tribunal 
where jurisdiction may properly be acquired.^® 

In applying the general rule against interference 
with the internal management of foreign corpora¬ 
tions to particular situations, other than those con¬ 
sidered in subsequent sections, see infra §§ 1881- 
1883, relief has been denied, as involving an inter¬ 
ference with the internal management of a foreign 


14. US.—WilUams v. Gaylord. CaL, 

22 S,Ct 798, 186 US 157, 46 L»Bd. 
1102, affirming: 102 F. 872, 42 C.C.A. 
401. 

14a C J. P 1329 note 61. 

IB. N C.—^Howard v Mutual Reserve 
Fund Life Assoc, 84 SE. 199, 125 
NC. 49. 46 LR.A. 858. 

Ya.—Taylor v. Mutual Reserve Fund 
Life Assoc.. 88 S.E. 386, 97 Va. 60, 
45 L.RA. 621. 

14a C J. p 1828 note 69. 

16- NT — German-American Coffee 
Co. V. O'Neil. 110 N.E. 1041, 216 
N T 629—Grerman-Amencan Cof¬ 
fee Co. V, Diehl. 109 NB 875, 216 
NT 67, reversing 162 N.T.S. 1116, 
167 App.Div. 928. 

17. Conn.—^Prick v. Hartford Life 
Ins. Co, 119 A. 229. 98 Conn. 251. 

Ill _See Foote v. Bowman, 210 Ill. 

App. 631. > 

3font —^Reed v. Woodmen of the 
World, 22 P.2d 819, 94 Mont. 374- 
Pa,—MeVey V. Dallmeyer, 29 Pa. 
Dist. 1066. 68 PittsbLegJ 244. 

Vt_Corry v Barre Granite & Quar^ 

ry Co., 101 A 88, 91 Vt. 418. 

14a C J. P 1829 note 64. 

Acoowitixig 

(1) An accounting may be required 
of foreigif corporation, as regards 
defendants within jurisdiction, where 
such corporation owned no property 
In the state of creation hut main¬ 
tained its prmcipal office In the do- 
mesUc state wherein corporation did 
business —^Wettengel v. Robinson. 
136 A. 673, 288 Pa. 862. 


(2) It is within equity powers, at 
suit of stockholder, to compel cor¬ 
poration officers to account to re¬ 
move officers, and restrain them 
from Interfering with corporate af¬ 
fairs, and to appoint receiver for 
coriwration although it is a foreign 
one, where principal office and place 
of business Is within state.—State 
ex reL Wurdeman v Reynolds, 204 
SW. 1098, 276 Mo 118. 

Konegr Judgment 

Notwithstanding plaintiff was 
member of foreign corporation sued 
on a contract between parties, It 
was held that where determination 
of issues involved, favorable to plain- 
t iff , would result only in money 
Judgment definite and certain m 
amount, such Investigation and ren¬ 
dition of Judgment did^ not consti¬ 
tute interference with internal af- 
feirs of corporation within rule 
against such interference.—Reed v. 
Woodmen of the World, 22 P.2d 819, 
84 Mont. 374. 

18 . N.Tw_McQuade v. Stoneham, 242 

NT.S. 548, 280 App^Div. 57. 

Belief wcmgbt against Individuals 
Court was not barred from enter- 
taimng? cause wherein relief sought 
was solely on contract against indi¬ 
viduals, because it might incidental¬ 
ly affect affairs of foreign corpora¬ 
tion_^McQuade v. Stoneham, 256 N. 

TS 431 142 Misc. 842. affirmed 262 
NTS. 966, 288 AppDiv. 827. rear- 
giment denied 263 N.T.S. 948, 239 
App-Div. 778. reversed on other 
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grounds 189 NE. 234, 263 NT. 323, 
reargument denied 191 N.B, 514, 264 
N.T. 460. 


Hnfozeiiig sto^Aholdew^ agreement 
That enforcement of agn^ement 
between stockholders m foreign cor¬ 
poration incidentally affects its in¬ 
ternal affairs was held insufficient to 
warrant denial of such enforcement 

_^McQuade v. Stoneham, 242 N.T.S. 

548, 280 App.Div. 67. 

Case involving domestio corporation 
Where action Is primarily to avoid 
contract «s ultra vires a domestic 
corporation, concerns a business op¬ 
eration in the domestic state where 
plaintiffs and individual defendants 
are residents, and, affects property 
located in such state, the mere fact 
that foreign holding corporation is 
made nominal party defendant does 
not preclude courts of domestic state 
from exercising their jurisdiction in 
case.—Schneider v Greater M. & S- 
Circuit. 269 N.TS. 819, 144 Misc. 
684. 

19. Ala.—^Bllls v. Mutual Life Ins. 
Co. of New Tork, 187 So 434, 287 
Ala. 492. 

D.C—Beasley v. Mutual Housing Co., 
89 F.2d 290, 59 App.DC. 246. 
Mont.—^Reed v. Woodmen of the 
World, 22 P2d 819, 94 Mont, 874 
—Allen v. Montana Refining Ca, 
227 P. 682, 71 Mont 105. 

Pa —Moulton v. Lathrop, 77 Pa. 
Super. 109 

14a aJ. P 1329 note 66. 
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corporation where the object of the suit was to en¬ 
join the business of the corporation so as to prac¬ 
tically divest it of its franchises,^® to set aside 
a reorganization of the corporation to enforce 
a forfeiture of the corporate charter to compel 
the corporation to divide its assets among its stock¬ 
holders ,23 to compel payment of dividends or 
to enjoin payment of dividends.26 Relief has, like¬ 
wise, been denied where the purpose of a suit was 
to compel issuance of stock ,23 to determine wheth¬ 
er stock was properly issued or not, 27 to compel a 
transfer of stock ;28 to increase or diminish the 
amount of stock to be issued ,23 to recover cash 
value of stock,30 to enjoin or cancel an unauthor¬ 
ized issue of stock ,3i to enjoin an issue of bonds ,22 
and to enjoin forfeiture of stock.33 Relief has al- 

20. N.T—Way v. Keyport, etc, 

Steamboat Co., 16 Abb.Pr, 320 note 

14a C.J. p 1829 note 66. 

21. U S.—Wallace v. Motor Products 
Corporation, CCA Mich., 25 F 2d 
655. modifying:. D.C, 15 F.2d 211, 
and certiorari gnranted 49 S.Ct. 21, 

278 US 589, 73 LrBd. 522, cer¬ 
tiorari dismissed 49 S Ct 417, 279 
US 859, 73 LEd. 999. 

22. N.T.—Howell v Chicagro & 

Northwestern R. Co., 51 Barb. 378. 

23. Ala—^Ellis V. Mutual Life Ins. 

Co. of New York, 187 So. 434. 237 
Ala. 492. 

Tex.—^Zarate v. Ateca, Civ App, 99 
S W 2d 628, 631, error dismissed, 
citing: Coxjpus Jtizis. 

14a C J. p 1329 note 68. 

Prior to ascertainnignt of snrploB 
An action based on a contract to 
pay out of surplus cannot be main¬ 
tained prior to ascertainment of such 
surplus by corporate action.—Fisher 
V. Charter Oak L. Ins. Co., 52 N.T. 

Super. 179. 

24. Ala—^Ellis v Mutual Life Ins. 

Co. of New York, 187 So. 434, 287 
Ala. 492. 

N.Y—Fox V. AlUed Stores Corpora¬ 
tion, 300 NTS 1254, 252 AppDiv. 

675. 

14a C J. p 1329 note 69. 

25. N.Y.--rHowell v. 

Northwestern R. Co, 

14a C J. p 1329 note 70. 

2a Ala—^Boyette v. Preston Motors 
Corporation, 89 So. 746, 206 Ala. 

240, 18 ALR. 1376, 

Mass—^EAnsas, etc, R. Co. v. Tope¬ 
ka, etc., R Co, 135 Mass. 34, 46 
AmR. 439. 

27. N J —Gregory v. New York, etc., 

R. Co., 40 N J.Ba. 88. 

28ii Mass —Kllng v McTarnahan, 

178 NE 831, 277 Mass 386. 

Noneoupllaaoa with statute 

Noncompliance with local statute 
relating to foreign corporations do¬ 
ing business in state was given, as 


SO been denied when sought to compel levy of an 
assessment on stockholders to settle dissensions 
among stockholders ,36 to enforce reinstatement or 
recognition as a stockholder or member ,3® to con¬ 
fer voting rights on the owners of a particular class 
of stock ,37 to restrain the corporation from re¬ 
ceiving or recognizing as valid any vote on stock 
pending determination of title thereto to de¬ 
termine the validity of an election of officers, 39 or 
to control or to annul an election of officers or di- 
rectors.43 Relief has, moreover, been denied where 
the object sought has been to remove directors for 
misconduct to compel corporate officers to ex¬ 
ercise their functions,^2 to compel officers to pur¬ 
sue a particular policy in conducting the corporate 
affairs ;^3 or to set aside contracts made by the cor- 

terferetme with management of such 
corporation—Allen v Montana Re¬ 
fining Co, 227 P. 582, 71 Mont. 106, 

32. Mass —^Kimball v. St. Louis, 
etc, R Co, 31 N.E. 697, 167 Mass. 
7. 84 Am SR 250. 

33. Eng—Sudlow v. Dutch Rhenish 
R Co, 21 Beav. 43, 52 Reprint 774. 

34. Pa.—^North v. Weaver Electric 
Mail Box Mfg. Co, 3 Pa Co 316, 

35. Md—O’Hara v. Frenkil, 141 A. 
528, 155 Md. 189 

36. Md —^North State Copper, etc., 
Mim Co. V Field. 20 A 1039, 64 
Md 151. 

NY—People v Brotherhood P D. P. 
A, etc, 112 NE 752, 218 NY 115, 
reversing 155 NTS. 438, 169 App. 
Div 696 

14a C.J. p 1330 note 81. 

37. Mont—^Allen v. Montana Refin¬ 
ing Co, 227 P. 582, 71 Mo-nt. 106 

Changing articles and by-laws 
Equity has no authority to change 
articles of incorporation of a for¬ 
eign corporation and amend rts by¬ 
laws, so as to give preferred stock¬ 
holders a vote or voice in manage¬ 
ment of cmnpany—^Allen v. Montana 
Refining Co., supra. 

38. N.T—^Harper v. Smith, 87 N.T, 
S. 516^ 93 APP.D1V. 608. 

14a C.J. p 1330 note 76. 

39. U.S—^Harrison v. Triplex GoM 
Mines, C.C.A.Mass., 33 P.2d 667 

Or—Beard v. Beard, 133 P. 797, 1341 
P. 1196, 66. Or. 512. 

4a NY —^Travfs v. Knox Terpezone 
Co, 109 NK 250. 215 NT. 269, L. 
RA1916A 642, Ann.Caa 1917A 387, 
affirming 150* N.Y.S. 621, 165 App. 
Div. 166 

14a C J p 1330' mote 77. 

41. N.T.—^HoweR v. Chicago & 
Northwestern R. Co., 61 Barb 378. 

42. Pa.—^Virginia Bank v. Adams, 1 
Pars Eq.Cas 584. 

43. Minn —Van Dyke v. Railway 
M^l Assoc.. 13TNW 16. 118 Minn. 
390. Ann Cas.Jja]i3Xt 456. 


Chicago & 
61 Barb. 378. 


reason for refusal to compel a trans¬ 
fer of stock in particular case — 
Carpenter v. Bradford, 138 P. 946, 23 
Cal.App. 560. 

29. N.H.—^In re Fryeburg Water Co , 
106 A. 225, 79 NH 123 

3a Iowa—Graeser v. Phcjenix Fi¬ 
nance Co. of Des Moines, 254 NW 
859, 218 Iowa 1112. 

31. Mont —^Allen v. Montana Re¬ 
fining Co., 227 P. 682, 71 Mont 
106. 

14a C J. p 1330 note 73. 

3Uiiiltatiou of rule 
Where annual meeting of stock¬ 
holders of foreign corporation Is held 
in state of its domicile, hut Its prin¬ 
cipal office 18 m state of New York, 
and all directors of corporation re¬ 
side there, and all directors’ meet¬ 
ings are held there, an illegal is¬ 
sue of stock by corporation may be 
enjoined at suit of stockholder who 
is resident of New York, unless con¬ 
struction of foreign statute, on 
which authority to issue stock de¬ 
pends, IS not free from reasonable 
doubt—^Kraft v. Griffon Co, 71 N.Y. 
S. 438, 82 AppDiv. 29. 

Oonfozinity with law of doxuioUe 
The courts of one state will not 
undertake to restrain the issuance of 
stock of foreign corpoiation issued 
in strict conformity with laws of 
state in which it was incorporated. 
If such issuance contravenes the 
law of a state in which it is doing 
business, the remedy there is for¬ 
feiture of permit to do busmess 
therein—Southwestern Portland Ce¬ 
ment Co. V Latta & Happer, Tex 
Civ App., 193 S.W. 1115, error re¬ 
fused 

Stock issued for prope rty 

Petition of preferred stockhold¬ 
ers to cancel outstanding certificates 
of common stock of foreign corpora¬ 
tion on ground that act of directors 
in transferring common sto<^ Sn ex¬ 
change for properties, was firaud on 
them was denied as involving la- 
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poration on the gpround that .they are unwise and 
reckhiss and depreciate or render valueless the stock 
of complainants.^^ 

On the other hand, as against the contention that 
the suit in question violated the general rule as in¬ 
volving an interference with internal management, 
relief has been granted where the object of the 
suit was to compel directors to call a stockholders" 
meeting to compel the issuance of a duplicate 
stock certificate in lieu of one lost or destroyed;^® 
to enjoin an unauthorized issue of stock to com¬ 
pel the transfer of stock and the delivery of a new 
certificate to secure redress for a wrongful 
transfer of shares of stock made by a transfer agent 
within the state to compel specific performance 
of a contract to issue stock or ^nds to recover 
guaranteed dividends;®^ to secure the delivery of 
books and papers to newly elected officers to 
enjoin a promoter from parting with stock fraudu¬ 
lently issued to him or to set aside a fraudulent 
dividend by which unpaid stock subscriptions were 
nominally satisfied.^^ 


§ 1881. — Mismanagement of Corporation 

Proper courts may take jurisdiction of actions based 
on mismanagement of foreign corporations due to fraud or 
Illegality. 

While, in accord with the rule stated supra § 
1879, relief sought against alleged corporate mis¬ 
management which necessarily would require an 
exercise or control over the internal management 
and affairs of the corporation must generally be 
brought in the courts of the state under whose laws 
the corporation was created,®^ nevertheless, where 
all necessary parties are within the jurisdiction, re¬ 
lief may be afforded by courts of another state to 
stockholders or creditors against fraud or illegality, 
even though to some extent it may involve inter¬ 
ference with the internal management of a foreign 
corporation Illegal, fraudulent, or ultra vires 
acts have been restrained, although necessarily this 
involves an interference with the internal manage¬ 
ment and a foreign corporation may maintain 
an action against former officers and directors who 
are resident within the jurisdiction to secure re- 


N.Y. — ^Mock V. Supreme Council R 
A.. 10« N.T.S. 155. 121 AppDiv. 
474. 

44h Pa.-^Madd6ii V. Penn Blectiic 
Co, 37 A. 817, 181 Pa. 617, 88 li. 
RA. 638. 

14a C.X p 1330 note 88. 

45. Cat—Stabler v. HI Dora CHI Co, 
160 P. 643, 27 Cal-App, 616, 

4a Minn,—Guilford v. Western Un¬ 
ion Tel Co.. (.1 N.W. 324, 69 Minn. 
332, 60 \tn S.R, 407, 

14a CJ p 1330 note 85. 

47- N.y.—^Krnst v. Elmira Munici¬ 
pal Impr. Co.. 66 N.T.S. 116, 24 
Mtsc, 683. 

4a Minn.—^Baer v, Waseca Milling 
Oo., 173 N.W. 401. 148 Minn, 488. 

W.Va,—Cltisens' Nat Bank of Port 
Allegany, Pa, v Consolidated 
Olas# Co., 97 S.BL 689, 83 W.Va 1. 

14a C.X P 1330 note 86. 

4». K.Y.—Toronto General Trust 
Co, V. Chicago, etc., R. Co,, 82 
Hun 190, affirmed 96*N.T. 668. 

sa Cal.—Walt V. Kern River Min., 
etc., Co„ 106 P. 98, 157 Cal. 16. 

N.T.—Babcock v. Schuylkill, etc., R, 
Co., 9 N.T.S. 845. 

61. N.T.—^ITouty V. Michigan South¬ 
ern, etc,, R. Ce„ 1 Hun 666. 

5 a Or.—Beard r. Beard, 183 P. 797, 
66 Or. 612, affirmed 134 P. 1196 

5a Minn.—Oere v. Dorr, 130 N.W. 
1022, 114 Minn. 244. 

54. lit—HJdwards v BchilUnger, 91 
N.B. 1048, 246 lit :231, 187 Am S.R. 
308, 83 X.RA,NJSs 895, affirmed 
148 IltApp. 227. 

5a Gn—Tennessee 30*ertilizer Co. v. 
Hand, 96 S3. 147 Oa 588. 


Pa—^Kelly v. Brackenridge Brewing 
Co. 178 A. 487, 818 Pa 254—In re 
Mulligan’s Estate, 118 A. 815, 274 
Pa 398. 

One having merely contingent in- 
terest in stock in foreign corporation 
cannot maintain suit for relief 
against alleged mismanagement, par¬ 
ticularly in view of text rule.—^Hog- 
lan V, Moore, 122 So. 824, 219 Ala 
497 

sa U.S—Backus v. Pinkelstein, D. 

CMinn., 23 F.2d 357 
Mass—^Lydia E. Pinkham Medicine 
Co. V. Gove, 9 N E 2d 573 
Minn—^Tasler v. Peerless Tire Co., 
174 N.W. 731, 144 Minn. 160 
NJ—Busch V. Riddle, 114 A. 848, 92 
N.JEq. 265. 

N.T.—Weinstein v. .ffiJolian Co , 277 N. 
T.S. 280, 243 App Div 366—Hamm 
V, Christian Herald Ass'n, 260 N, 
T.S. 743, 236 AppDiv, 639—Chur¬ 
chill V, Frontier Mortg Corpo¬ 
ration, 220 NTS. 685, 219 App 
Elv. 643—^Levy v. Pacific Eastern 
Corporation, 275 NY.S 291, 153 
Misc 488—^Frank v. American 
Commercial Alcohol Corporation, 
273 N.TS. 622, 162 Misc. 123 
Pa—MeVey v Dallmeyer, 29 Pa 
Dist, 1056, 68 Pittsb Leg J 244 
Tex—Southwestern Portland Cement 
Co V Latta & Happer, Civ App, 
193 S.W 1115, error refused 
Wis —State V, Circuit Court of 
Dodge County, 186 NW. 782, 786, 
176 Wla 198, quoting Oorpua Ju*l«- 
14a C X p 1830 note 93. 

XBjunotloiL and aazUlary process 
may be had in court of state other 
than that In which the corporation 
was created.—State v. North Amen- 


can Land & Timber Co, 31'So 172, 
106 La 621, 87 Am SR 309—14a a 
J p 1328 note 56. 

Absence of chaarge in. complaint 
VVliere issue of fraud and impro¬ 
priety is material question in case, 
court of equity may take jurisdic¬ 
tion under text rule, notwithstanding 
there is no charge of fraud or im¬ 
propriety in complaint —National 
Lock Co. V. Hogland, CCAlll, 101 
F.2d 676. 

Corporation mere tool 
Where, in suit by stockholder 
against foreign corporation and oth¬ 
ers domiciled in state, corporation, 
if allegations of bill are made out, 
was merely tool of other defendants 
in defrauding plaintiff, and satisfac¬ 
tory remedy may be given, court will 
entertain bill—^Raynes v. Sharp, 130 
N.E 199, 288 Mass 20. 

Ooxporatioa must have right of ac¬ 
tion 

It IS, of course, necessary, before 
stockholder in foreign corporation 
has a right to sue for mismanage¬ 
ment, that corporation should have 
such right of action Accordingly, 
where foreign corporation purchased 
certain of assets of another, but 
rights of action against officers were 
not included, stockholder in foreign 
corporation has no right to sue offi¬ 
cers of assigning corporation for 
mismanagement —^Busch v Riddle, 
114 A 348, 92 N J Eq. 265. 

67. NY—Weinstein v ^ohan Co, 
277 NTS 330. 243 App.Div 366— 
Hamm v. Christian Herald Ass’n, 
260 NTS 748, 236 AppDiv. 639 
14a C J p 1330 note 94. 
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ords are not in the custody of an officer within the ; 
state such remedy by mandamus is not allowed.** 
Such relief, it has been held, will not be granted 
where the corporation fails to keep its books within 
the state as required by law and there is no officer or 
agent of the corporation having the custody or con¬ 
trol of such books within the reach of the process of 
the courts,** although it has also been held under a 
statute subjecting records, books, and files of all 


I corporations generally to the visitorial powers of 
the state that the courts thereof may compel the 
production of records held by a foreign enri>oratton 
outside the state.^® A foreign coqioration cannot 
avoid liability to produce bf*oki for ins|H.*ction by 
stockholders, under statutes extending such right, 
by removing ns bofjks from the state after service 
' of summons and before judgment^^ 


a. CORPORATE EXISTENCE AND NAME 


§ 1884. Validity and Evidence of Incorpora^ 
tion 

a. Validity of incorporation 

b. Evidence of incorporation 

a. Validity of Incorpocatioii 

The validity of the tncorporation of a foreign corpo* 
ration is a question of law, depending on the laws of the 
domiciliary state. 

The validity of the incorporation of a foreign cor¬ 
poration is a question of law,^* depending on the 
laws of the state of its domicile.^* It may be pre¬ 
sumed, in the absence of proof to the contrary, 
when the acts of a corporation done in another 
state are drawn in question, that the corporation 
was properly authorized in the state by which it 
was created,^* although proof of the legality of a 
consolidation has been required in order to show 
title to a chose in action,^* 

b. Evidence of Incorporation 

Under many cYrcumstances, It Is necessary to prove 


the existence of foreign corporations, and where this Is 
so it must be shown in a proper manner. 

Foreign corporations are not allowed to sue in 
domestic tribunals except on allegation and proof 
of the fact that they are corporations, at least de 
facto, unless defendant has admitted by the plead¬ 
ings or in some manner has estopped himself from 
denying the fact of their existence ;7* and, as in 
the case of domestic corporations, see supra § 74, 
there are many other circumstances under which 
it is necessary to prove the existence of a foreign 
corporation.^^ In view of the general rule of ev¬ 
idence whereby courts of one state decline to take 
judicial notice of the laws of other states, see the 
C.J.S. title Evidence § 18, also 23 CJ. p 131 note 
10, it is necessary, as a general rule, m order to 
prove the legal existence of a foreign^ corporation, 
to make proper proof both of the statute creating 
or authorizing the alleged corporation and of the 
record, certificate, or other instrument of incorpo¬ 
ration authenticated in the mode prescribed by the 
statutes of the domestic state, arid of user therc- 


NonTMddane# ot atookhoUlMr is no 
bar to such action—^Richardson v. 
Swift, 30 A. 781, 12 DeL 137, 6 A. 
866 , 32 A. 143, 12 Del. 338, 40 Am. 
SR 127. 

FrodnetiLon. In •vidsnoo 

The hooks and papers of a for¬ 
eign corporation, pertaming to busi¬ 
ness done in a certain state under 
authority of its laws, which are re¬ 
quired as evidence in legal proceed¬ 
ings therein, although taken outside 
state, are still within Jurisdiction of 
Its courts in contemplation of law, 
since corporation is within its Juris- 
dicUon, and hooks and papers are 
within control of cori>oration and be¬ 
long in that state for all legitimate 
purposes of evidence required by its 
courts -—In re Consolidated Render¬ 
ing Co. 66 A. 730. 80 Vt 66. 11 Ann. 
Cas. 1069, affirmed 28 aCt. 178, 207 
US. 641, 62 D.Bd. 327, 12 AnmCas. 
€58. 

That dlreotovs did duty well in 
providing plan for distnbution of 
stock to employees did not preclude 


stockholder from inspecting hooks 
and inquiring into plan—^Rogers v. 
American Tobacco Co., 267 N.T.S. 
321, 143 Mlsc. 306, affirmed 249 N. 
TS. 993, 233 App.Dlv. 708. 
ea lia.—State v. North American 
Land, etc, Co-, 31 So. 172, 106 La. 
621, 87 Ani.S.R. 309. 

14a C.J. p 1332 note 8. 

OompeUiBg hooks to ho hnmght lato 
state 

Stockholder cannot maintain biU 
in equity to require corporation to 
bring its books into state merely 
that he may have access to them. 

_Jifoeder v. Buimio Bill's Wild West 

Co.. C.C.N.J., 132 F. 280. 
eSL La.—State v. North Amencan 
Land, etc, Co^ 61 So. 172, 106 La. 
621, 87 Am S.R. 309. 
m OkL—Gilmer Oil Co. v. Boss, 62 
P.2d 76. 178 OkL 126. 

71 . lU.—People ex reL Rolllngs- 
V. American Discount Co., 163 
NJD, 479, 382 UL IS, sffirming 246 
IlLApp. 668. 


78. NT—Demarest v. Flack, 28 N. 
B. 546, 128 N.Y 205, 13 LR..\, 854, 
affirming 11 N.T.S 83, 16 Daly 337 

14a C.J p 1332 note 13. 

73. Ark —^Dickey v. Southwestern 
Surety Ins. Co, 173 S.W. 398, 119 
Ark. 12, Ann,CaH.1917B 634. 

7<a Ga^—Wood Hydraulic Hose Min. 
Co. V. King, 46 Ga 34. 

N.C.—^Troy & North Carolina Gold 
Min. Co. V. Snow Lumber Co., 92 
8 .EL 494, 173 N.C. 593, LR.A.1917E 
892. 

14a C.J. p 1332 note 15. 

75. Mich.—^Brown v. DihhXe, 32 N, 
W. 656, 65 Mich. 520. 

7& La.—Mercantile Leaf Tobacco 
Co. V. Garcia-Quartararo Ca, 134 
So. 764, 17 La.App. 203. 

14 C.J. p 174 note 85 

77. Fla.—^Duke v. Taylor, 19 8ft, 172, 
37 Fla. 64, 58 Am.S.R. 232, » L, 
R.A.,N.S.. 484. 

Ky.—^Bell V. Dowdy, 13 Ky.I& 643, 

U C.J. p 174 note 87. 
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dress for nei^ligfeni and fraudulent acts of defend¬ 
ants while officers of the corporation.^^ Where a 
stockholder may sue on behalf of the corporation to 
redress a wrong done to it by its officers, directors, 
or agents, in accordance with the established rules 
governing representative stockh«)ldcrs’ suits, sec su¬ 
pra §§ 559-579, such suits may be brought by stock¬ 
holders of foreign corporations against resident de¬ 
fendants without violating the rule against interfer¬ 
ence w'lth the internal affairs of foreign corpora¬ 
tions.**® Statutory substitutes for such suits may be 
maintained in proper cases by stockholders, direc¬ 
tors, or creditors.®^ Of course, such a suit might 
seek relief which would involve an interference 
with the internal management of the corporation 
and in such cases jurisdiction to that extent may 
not be cntertaineA®^ 

§ 1882- — Constractiott of Corporate Char¬ 
ter and By-Laws 

Actions Involving tho construction of a foreign cor- 
poratfon’e charter or by-laws do not necessarily violate 
the rule against interference with the corporation's In¬ 
ternal management- 

The courts of a state other than the state in 
which a corporation was created may settle ques¬ 
tions of right depending on foreign charters which 
do not involve the mere internal government of 
foreign corporations. They will, for example, 
where the question becomes material, inquire wheth¬ 
er a corporation created by the laws of another 


state has transcended, its charter powers.®^ So, the 
power of the corporate officers may become a sub¬ 
ject of inquiry,®® although it involves a construc¬ 
tion and enforcement of corporate by-laws.®^ In 
construing a foreign charter, the local courts will 
in general follow the decisions of the state cre¬ 
ating the foreign corporation,®® although this rule 
has been denied where the question related to the 
devolution of title to land in the domestic state.®® 

§ 1883. -Inspection of Books and Records 

Courts of a stats other than the state which created 
the corporation may compel inspection of the books and 
records of a fbreign corporation without offending against 
the rule prohibiting interference with the Internal nnan- 
agement of such corporations. 

Subject to general rules relating to the inspec¬ 
tion of corporate books and records, see supra §§ 
501-510, and to constitutional and statutory regu- 
latjons requiring foreign corporations to keep with¬ 
in the state corporate books and records and to 
permit inspection thereof, see supra § 1820, as 
against the contention that its action constitutes an 
interference with the internal affairs of a foreign 
corporation, the courts of a state other than the 
state m which a foreign corporation was created 
may, at the instance of a stockholder, compel a for¬ 
eign corporation by mandamus to permit him to in¬ 
spect and make copies of the books, papers, and 
other documents of the corporation, where they are 
in the custody of an officer of the corporation with¬ 
in the state.®*^ Where the corporate books and rec- 


58^ P«.—^Philadelphia Loan Soc. v. 

Bavenson, 8E A. 2116, 241 Pb. 65. 
Law or oguity | 

Xn determinlnir Jurisdiction of 
suit of this kind. It Is immaterial 
whether It is at law or in equity.— 
Phlladelpl^jia Loan Soc. v. Bavenson, 
supra. 

68 . K.J.—^Busch V. Riddle, 114 A. 
S4S, 92 N.J.Ea. 265—Steitx v. Old 
Dominion Copper Mininer & Smelt- 
in«r Co.. 104 A. 214, 89 265. 

Ohio.—Lovell V. United Milk Prod¬ 
ucts Corporation, 30 Ohio N.P.,N. 
8 ., 198. 

Wls.—State V. Circuit Court of 
Dodge County, 186 N.W. 732, 176 
Wis. 198. 

14a C.J p 1381 note 97. 
aOu N.T^Miller v. Quincy, 72 N.E. 
116. 179 N.T. 294, reversing 85 N. 
T.S 310, 88 App.Dlv. 529—German- 
Amerlcan Coffee Co. v. Diehl, 149 
N.T.S. 413. 86 Misc. 547. 

CU Mum.—Van Dyke v. Railway Mail 
Assoo, 137 N.W. 15, 118 Minn. 390. 
Ann.Cas.l918B 455. 

I7.1X.—Kidd V. New Hampshire Trans¬ 
it Co., 66 A. 466, 72 N.H. 278, 66 
ItJUL 674. 

14a O.J* p 1331 note 98, 


Less liberal view ] 

In Pezmsylvania the rule is less 
liberal than In other Jurisdictions 
and the ordinary stockholders' suit 
has been held to involve interfer¬ 
ence with internal management so 
as to preclude courts of that state 
from entertaining jurisdiction—^Kel¬ 
ly V. Thomas, 83 A. 807, 234 Ps. 419, 
61 LRA..,N.S., 122—14a CJ. p 1831 
note 99 [bj 

68 . Nev.—State ▼. McCullough, 3 
Nev. 202. 

Pa.—^Kentucky Bank v. Schuylkill 
Bank, 1 Par8.E!qCa8. 180. 

14a C J. p 1831 note 1. 

63. NeVd—State v. McCullough, 8 
Nev. 202. 

64b Pa.^—^De Forest v. Northwest 
Townsite Co., 88 A. 293, 241 Pa. 
78. 

6 & Md.—Supreme Council A. L. H. 

V. Green, 17 A. 1048, 71 Md 263. 
14a C.J. p 1332 note 4. 

66 L N.T.—Boyce v. St- Louis, 29 
Barb. 660. 

Scope of Inquiry 

Under authority to determine 
whether such foreign corporatiqn is 
competent to take, court may deter¬ 

104 


mine extent of its corporate author¬ 
ity, but not its right to corporate 
existence.—St. John v. Andrews Inst, 
for Girls. 102 N.Y.S. 808, 117 App. 
Div 698. modified on other grounds 
83 NJSL 981, 191 NY. 254, 14 Ann. 
Cas. 708, error dismissed 29 S Ct. 
601, 214 U.S. 19, 53 LBd. 892. 

67. Ala.—Nettles v. McConnell, 43 
So 838, 151 Ala. 538. 

Cal—Getndge v State Capital Co., 
18 P.2d 375, 129 Cal-A^pp 86. 

Ill.—Wise V. H M. Byllesby & Co., 
1 N.B2d 536, 286 Ill App 40. 

Miss—Security Fmance Co. v. Tin¬ 
dall. 118 So. 606, 151 Miss. 516 
N.Y.—^Rogers v. American Tobacco 
Go., 257 N.Y.S 821, 143 Misc 306, 
affirmed 249 N.Y.S. 998, 233 App. 
Div. 708. 

OkL—Gilmer Oil Co. v. Ross, 62 P. 

2d 76, 178 Okl. 126. 

Pa.—Conerty v. Butler County Oil 
Refining Co, 152 A. 672, 301 Pa- 
417—Polakoff V. Marchand College 
of Chiropractic, 8 Pa.Dlst. & Co. 
71, appeal quashed 134 A. 629. 
Wash.—State v. Ooodsell, 270 P. 297, 
298, 149 Wash. 148, citing Corpus 
Jhsis. 

14a C J. p 1832^note8 7, 10. 
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ords are not in the custody of an officer within the 
state such remedy by mandamus is not allowed.®® 
Such relief, it has been held, will not be granted 
where the corporation fails to keep its books within 
the state as required by law and there is no officer or 
agent of the corporation having the custody or con¬ 
trol of such books within the reach of the process of 
the courts,®® although it has also been held under a 
statute subjecting records, books, and files of all 


corporations generally to the visitorial powers of 
the state that the courts thereof may compel the 
production of records held by a foreign corporation 
outside the state.*^® A foreign corporation cannot 
avoid liability to produce books for inspection by 
stockholders, under statutes extending such right, 
by removing its books from the state after service 
of summons and before judgment'll 


G-. CORPORATE EXISTENCE AND NAME 


§ 1884. Validity and Evidence of Incorpora¬ 
tion 

a. Validity of incorporation 

b. Evidence of incorporation 

a. Validity of Incorporation 

The validity of the Incorporation of a foreign corpo¬ 
ration IS a question of law, depending on the laws of the 
domiciliary state. 

The validity of the incorporation of a foreign cor¬ 
poration is a question of law,7® depending on the 
laws of the state of its domicile.^® It may be pre¬ 
sumed, in the absence of proof to the contrary, 
when the acts of a corporation done in another 
state are drawn in question, that the corporation 
was properly authorized in the state by which it 
was created,although proof of the legality of a 
consolidation has been required m order to show 
title to a chose in action.*^® 

b. Evidence of Incorporation 

Under many circumstances, It Is necessary to prove 


the existence of foreign corporations, and where this Is 
so It must be shown in a'proper manner. 

Foreign corporations are not allowed to sue in 
domestic tribunals except on allegation and proof 
of the fact that they are corporations, at least de 
facto, unless defendant has admitted by the plead¬ 
ings or in some manner has estopped himself from 
denying the fact of their existence ;7® and, as in 
the case of domestic corporations, see supra § 74, 
there are many other circumstances under which 
it is necessary to prove the existence of a foreign 
corporation.77 In view of the general rule of ev¬ 
idence whereby courts of one state decline to take 
judicial notice of the laws of other states, see the 
C.J.S. title Evidence § 18, also 23 C.J p 131 note 
10, it is necessary, as a general rule, in order to 
prove the legal existence of a foreign^ corporation, 
to make proper proof both of the statute creatmg 
or authorizing the alleged corporation and of the 
record, certificate, or other instrument of incorpo¬ 
ration authenticated in the mode prescnbed by the 
statutes of the domestic state, and of user there- 


yonrertfl i ice of stocklioldei!' Is no 

bar to such action.—^Richardson v. 
Swift, 80 A. 781, 12 Del 187, 6 A. 
856, 82 A 143, 12 Del 838, 40 Am. 
SR 127. 

Pirodnctton. la avidenoe 
The hooks and papers of a for¬ 
eign corporation, pertaining to busi¬ 
ness done in a certain state under 
authority of its laws, which are re¬ 
quired as evidence in legal proceed¬ 
ings therein, although taken outside 
state, are still within Jurisdiction of 
its courts in contemplation of law, 
since corporation is within its Juris¬ 
diction, and books and papers are 
within control of corporation and be¬ 
long in that state for all legitimate 
purposes of evidence requlr^ by its 
courts—^In re Consolidated Render¬ 
ing Co. 66 A. 790, 80 Vt 55, 11 Ann. 
Cas. 1069, affirmed 28 S.Ct. 178, 207 
US 641, 62 327, 12 Ann.Cas. 

€68 

That directors did dnty well Jn 
providing plan for distribution of 
stock to employees did not preclude 


stockholder from inspecting books 
and inquiring into plan.—^Rogers v. 
American Tobaccp Co, 267 N Y.S. 
821, 148 Mlsc 806, affirmed 249 N. 
YS 993, 238 App Div 70S 

68 . La.—State v. North American 
Land, etc., Co. 81 So. 172, 106 La 
621, 87 Am S R. 309 

14a C J p 1332 note 8. 

OompelllBg books to be brought Into 
state 

Stockholder cannot maintain bill 
In equity to require corporation to 
bring its bCoks into state merely 
that he may have access to them 
—^Maeder v, Buffalo Bill's Wild West 
Co, CCNJ., 182 F. 280. 

69. La -^tate v North American 
Land, etc, Co., 81 So 172, 106 La. 
621, 87 AirnSJEt 309. 

TO. Okl—Gilmer Oil Co v Ross, 62 
P 2d 76, 178 OkL 126. 

71. Ill.—People ex rel. Hollings- 
head V. American Discount Co, 168 
NS2. 479, 832 IlL 18, affirming 246 
HLApp. 668. 


79. NY—^Demarest v Flack, 28 N. 
F 545, 128 NY. 205, 13 LRA. 854. 
affirming 11 N Y S 88, 16 Daly 887. 
14a C J. p 1832 note 18 

73. Ark —^Dickey v. Southwestern 
Surety Ins. Co, 178 SW 398. 119 
Ark. 12, Ann.Caal917B 684 

74b Ga—^Wood Hydraulic Hose Min. 

Co V King, 46 Ga 34 
N.C—Troy & North Carolina Gold 
Min Co. V. Snow Lumber Co., 92 
SB. 494, 178 N.C. 693, L.RA1917B 
892. 

14a CJ p 1832 note 15. 

76. Mich—^Brown v Dibble, 32 N. 
W 666. 66 Mich 620 

76. La—^Mercantile Leaf Tobacco 
Co V. Garcia-Qufi^tararo Co., 184 
So 764, 17 La.App 208. 

14 C J p 174 note 86 

77. Fla—^Duke v Taylor, 19 So. 172, 
37 Fla 64. 68 Am.S.R. 282, 81 L. 
R.A,N.S., 484 

Ky—Bell v. Dowdy, 18 E^-L. 648. 

14 C.J p 174 note 87. 
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ords are not in the custody of an officer within the 
state such remedy by mandamus is not allowed.** 
Such relief, it has been held, will not be granted 
where the corporation fails to keep its books within 
the state as required by law and there is no officer or 
agent of the corporation having the custody or con¬ 
trol of such books within the reach of the process of 
the courts,** although it has also been held under a 
statute subjecting records, books, and files of all 


S 1884 

corporations generally to the visitorial powers of 
the state that the courts thereof may compel the 
production of records held by a foreign corporation 
outside the state.*^® A foreign corporation cannot 
avoid liability to produce books for inspection by 
stockholders, under statutes extending such right, 
by removing its books from the state after service 
of summons and before judgment.^^ 


COBPORATIOirS 


a. CORPORATE EXISTENCE AND NAME 


§ 1884. Validity and Evidence of Incorpora¬ 
tion 

a. Validity of incorporation 

b. Evidence of incorporation 

tL Validity of Ihcorporation 

The validity of the incorporation of a foreign corpe* 
ration la a question of law, depending on the laws of the 
domiciliary state. 

The validity of the incorporation of a foreign cor¬ 
poration is a question of law,^* depending on the 
laws of the state of its domicile.^* It may be pre¬ 
sumed, in the absence of proof to the contrary, 
when the acts of a corporation done in another 
state are drawn in question, that the corporation 
was properly authorized in the state by which it 
was created,74 although proof of the legality of a 
consolidation hafe been required in order to show 
title to a chose in action.^® 

b. Evidence of Incorporatioii 

Undsr many clrcumstsncss, ft Is necessary to prove 


the existence of foreign corporations, and where this Is 
so it must be showti In a proper manner. 

Foreign corporations are not allowed to sue in 
domestic tribunals except on allegation and proof 
of the fact that they are corporations, at least de 
facto, unless defendant has admitted by the plead¬ 
ings or in some manner has estopped himself from 
denying the fact of their existence;'^* and, as in 
the case of domestic corporations, see supra § 74, 
there are many other circumstances under which 
it is necessary to prove the existence of a foreign 
corporation,^'^ In view of the general rule of ev¬ 
idence whereby courts of one state decline to take 
judicial notice of the laws of other states, see the 
CJ.S. title Evidence § 18, also 23 CJ. p 131 note 
10, it is necessary, as a general rule, in order to 
prove the legal existence of a foreign^ corporation, 
to make proper proof both of the statute creating 
or authorizing the alleged corporation and of the 
record, certificate, or other instrument of incorpo¬ 
ration authenticated in the mode prescribed by the 
statutes of the domestic state, and of user there- 


aronxMidtttev of otoeklioldov Is no 
bar to such actlonu—^Richardson v. 
Swift. 30 A. 781. 12 DeL 137, 6 4- 
866, 32 A. 148, 12 Del. 338. 40 Am. 
aR. 127. 

PEOductloa. la svideaco 

The boohs and papers of a for¬ 
eign corporation, pertaining to busi¬ 
ness done in a certain state under 
authority of its laws, which are re¬ 
quired as evidence in legal proceed¬ 
ings therein, although taken outside 
state, are stdl within iunsdictlon of 
its courts in contemplation of law, 
since corporation is within its juris¬ 
diction, and books and papers are 
within control of corporaticm andl be¬ 
long in that state for an legitimate 
purposes of evidence required by its 
courts.—^In re Consolidated Render¬ 
ing Co. 66 A. 796. 80 Vt 56, 11 Ann. 
Cas. 1062, afflrmed 28 178. 207 

tr S. 641, 52 UWd, 827. 12 
668 ^ 

Chat dtxsotoM did. .duty welt. In 
providing plan for distribution of 
stodt to employees did not preelud^ 


stockholder from inspecting books 
and inquiring into plan.—^Rogers v. 
American Tobacco Co. 267 NT.S. 
321. 148 Wsc. 806. affirmed 249 K. 
T.a 998, 283 App.Div. 708. 

68. Xja.—State v. North American 
liand, etc,. Co., 31 So. 172. 106 l4u 
621. 87 Am.S.R. 309. 

14a C.J. p 1382 note 8. 

OoropalHiig books to bo bronght iaito 
stato 

Stockholder cannot maintain bill 
in equity to require corporation to 
bring its books into state merely 
that he may bavo ttooem to them. 
—Hheder v. BuffieOo BUTs Wild West 
Ok, C.CJ7.jr.. 132 F, 9tW. 

69L La.—State v. North AjsMoaa! 
Land, eta. Co., 31 Sa. IVA IH Xsl i 
621. 87 AmSJR. 369. 

76k anmer Oil Co. ▼, Rom, 62 

P.2d 76w 173 Okl 126. 

71. lU.—People ex reL HolUngs- 
head v. American Discount Ooi, 162 
NJBL 479. 332 XIL It, affirming 246 
ULApp. 663. 


78. K.T.—Domarcst t. Flack. 28 N. 
EL 646, 128 N.Y. 265. 13 L.R.A, 364. 
affirming 11 N.T.& 33. 16 Daly 337. 
14a C.J. p 1332 note 18. 

72. Aik.—^Dickey v. Southwestern 
Surety Ins. Co, 173 aW. 338. 119 
Ark. 12. AnaOaal917B 634. 

74. Ga.—^Wood HydrauHc Hose Kin. 

Cow V. King. 46 Oa. 34. 

N.C.—Troy St North OsroUna Gold 
Min. CiK V. Snow Lumber Co.. 92 
S.®, 494. 173 N.C. 693, L.ltA,19l71J 
393. 

14a aj. p 1332 note 16. 

TBL Mich.—Brown v. Dibble. 32 N. 
W. 666. 66 Mich. 626. 

76k La.—Mercantile Leaf Tebnoeo 
Co. V. Garda-Quartararo Cow, 134 
So. 764. 17 La.App. 263. 

1 14 C.J. p 174 note 35. 

77. Fla.—Duke v. Taylor. If 8a ITA 
37 Fla. 64. 63 AnaRR. 232 31 L. 

434, 

KFw—BeU V, Dowdy, 13 Ky-U 6«2 
U OJ. p 174 goto 27. 
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ords are not in the custody of an officer within the 
state such remedy by mandamus is not allowed.®* 
Such relief, it has been held, will not be granted 
where the corporation fails to keep its books within 
the state as required by law and there is no officer or 
agent of the corporation having the custody or con¬ 
trol of such books within the reach of the process of 
the courts,®* although it has also been held under a 
statute subjecting records, books, and files of all 


corporations generally to the visitorial powers of 
the state that the courts thereof may compel the 
prryduction of records held by a foreign coriM>ration 
outside the state A foreign corporation cannot 
avoid liability to produce Ixiriks for inspection by 
stockholders, under statutes extending such right, 
by removing its books from the state after service 
of summons and before judgment. 


G. CORPORATE EXISTENCE AND NAME 


§ 1884. Validity and Evidence of Incorpora¬ 
tion 

a. Validity of incorporation 
b- Evidence of incorporation 

a. Validity of Incorporation 

The validity of the Incorporation of a foreign corpo* 
ration is a question of law, depending on the laws of the 
domiciliary state. 

The validity of the incorporation of a foreign cor¬ 
poration is a question of law,*^2 depending on the 
laws of the state of its domicile.^* It may be pre¬ 
sumed, in the absence of proof to the contrary, 
when the acts of a corporation done in another 
state are drawn in question, that the corporation 
was properly authorized in the state by which it 
was created,although proof of the legality of a 
consolidation has been required in order to show 
title to a chose in action,*^® 

h. Evidence of Incorporation 

Under many circumstances, it Is necessary to prove 


the existence of foreign corporations, and where this ie 
so it must be shown In a proper manner. 

Foreign corporations are not allowed to sue in 
domestic tribunals except on allegation and proof 
of the fact that they are corporations, at least de 
facto, unless defendant has admitted by the plead¬ 
ings or in some manner has estopped himself from 
denying the fact of their existence;’^® and, as in 
the case of domestic corporations, see supra § 74, 
there are many other circumstances under which 
it is necessary to prove the exibtence of a foreign 
corporation.'^^ In view of the general rule of ev¬ 
idence whereby courts of one state decline to take 
judicial notice of the laws of other states, see the 
CJ.S. title Evidence § 18, also 23 CJ. p 131 note 
10, it IS necessary, as a general rule, in order to 
prove the legal existence of a foreign^ corporation, 
to make proper proof both of the statute creating 
or authorizing the alleged corporation and of the 
record, certificate, or other instrument of incorpo¬ 
ration authenticated in the mode prescribed by the 
statutes of the domestic state, and of user there- 


ITourMldMic* of stoeUioldear Is no 
bar to such action.—^Richardson v. 
Swift, 30 A. 781, 12 DeL 137, 6 A. 
856, 32 A 143, 12 Del. 388, 40 Am. 
S.R 127. 

FrodnctloiL in ovidenco 

The hooks and papers of a for¬ 
eign corporation, pertaining to busi¬ 
ness done in a certain state under 
authority of its laws, which are re¬ 
quired as evidence In legal proceed¬ 
ings therein, although taken outside 
state, are still within jurisdiction of 
its courts in contemplation of law, 
since corporation is within its Juris¬ 
diction, and hooks and papers are 
within control of corporation and be¬ 
long in that state for all legitimate 
purposes of evidence required hy its 
courts.—In re Consolidated Render¬ 
ing Co, 66 A. 790, 80 Vt. 56, 11 Ann. 
Cas. 1069, affirmed 28 S.Ct, 178, 207 
US. 541, 52 LrBd. 327, 12 AnmCas. 
658 

That diTMtozs did duty woU in 
providing plan for distribution of 
stock to employees did not preclude 


stockholder from inspecting hooks 
and inquiring into plan.—^Rogers v, 
American Tobacco Co, 267 N.T.S, 
821, 143 Hisc. 306, affirmed 249 N. 
TS 993, 233 App.Div. 708 
08. La,—SUte v. North American 
Land, etc., Co, 31 So. 172, 106 La 
621, 87 Am.S.R. 809. 

14a C.J p 1332 note 8. 

CtompsUlag books to be brought into 
state 

Stockholder cannot maintain bill 
m equity to require corporation to 
bring its books into state merely 
that he may have access to them. 
—^Maeder v. BuflSlo Bill's Wild West 
Co., C.CN.J, 182 F, 280, 

09. La.—State v North American 
Land, etc, Co., 31 So. 172, 106 La. 
621, 87 Am.S.R. 309. 
m Okl.—Gilmer Oil Co. v. Ross, 62 
P.2d 76, 178 OkL 126. 

71. IIL—People ex rel. Holhngs- 
head V. American Discount Co., 103 
Njn. 479, 332 111. 18, affirming 246 
DLApp. 568. 


78. NT.—^Demarest v. Flack, 28 N. 
B 545, 128 N.T. 205, 13 L,R A. 854, 
affirming 11 N T.S 83, 16 Daly 337. 
14a C.J. p 1332 note 13. 

73. Ark—^Dickey v. Southwestern 
Surety Ins Co., 173 S.W. 398. 119 
Ark. 12. Ann.Cas,1917B 634. 

74. Ga —Wood Hydraulic Hose Min. 
Co. V King, 45 Qa. 34 

N.C—^Troy & North Carolina Gold 
Min Co V. Snow Lumber Co., 92 
S.B 494, 173 N.C. 693, LRA1917B 
892 

14a C J. p 1382 note 15. 

76. Mich.—^Brown v. Dibble, 32 N. 
W. 656, 65 Mich. 520. 

70. lAL—^Mercantile L.eaf Tobacco 
Co V. Garcia-Quartararo Co., 134 
So 764. 17 La.App. 203. 

14 C.J. p 174 note 85. 

77. Fla.—^Duke v. Taylor, 19 So. 373, 
37 Fla. 64. 53 AmS.R. 233, 31 Za 
R.A.,N.S., 484. 

Ky.—Bell V. Dowdy, 13 KyJU 64A 
14 CJ. p 174 note 31; 
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umlcr;7S and as a nile, when it is only necessary 
to provt‘ dr facto existence of a foreign corpora¬ 
tion, It ma> he estahlkshed pnma facie by proving 
the statute h\ or under which it is claimed to ex¬ 
ist or by a properly authenticated certificate, arti¬ 
cles, or other instrument of mcorpfjration, and 
user thereiiiuier, «i$ in the case of domestic corpo¬ 
rations de facto If the statute of incorporation 
is a special law of a foreign state, the mode of 
proving It will usually be by an exemplified copy, 
certifird h> the socretar\ of state, or otherwise au¬ 
thenticated a't jirovided b> the act of congress, and 
if the corporation is organized under a general law 
of another state of the Union, it will usually be 
sufficient, under the rules of evidence in most 
states, statutory or resting in adjudged cases, to 
prove it by the production of a book of the stat¬ 
utes of such other state, wdiioh purports on its face 
to be published by the authonty of such state.^o 
In the absence of a local statute providing for the 
manner of authenticating a copy of the certificate 


of incorporation of a corporation organized under 
the laws of another state, a certificate by the orig¬ 
inal custodian of the document in the state of its 
origin, under the laws thereof, under his seal of 
office, has been held to be a sufficient authentica¬ 
tion, and hence a certificate of incorporation un¬ 
der the laws of another state, duly acknowledged 
before a notary public, and authenticated by tke 
certificate of the secretary of state and by a cer¬ 
tificate of a commissioner of the state of the forum, 
has been held a good authentication but a cer¬ 
tificate by the secretary of a territory was in a par¬ 
ticular case held to be inadmissible to prove cor¬ 
porate existence, where it did not appear that the 
seal used was the great seal of the territory.82 Qn 
the theory that the authenticated copy of the rec¬ 
ord rather than conclusions therefrom is required 
as proof, a certificate of the secretary of state of a 
foreign corporation's domicile, to the effect that its 
charter has been forfeited, has. been held to be in¬ 
admissible on the issue of corporate existence.83 


TRi X J —V. A Brawer 
Silk Co. Ill A 656. 95 N. J Law 
72 

Tex.—\ Well, 2S3 3 W 760, 
115 Tex 400 
14 CJ P 174 note 89. 

Qlvonnstuitial tvldlfliac* 

In abfienf of direct evidt nee, cor¬ 
porate existence of foreign corpora¬ 
tion may be established by cirevm- 
atantial evidence, so that where it 
appears that for<‘ign corporation's 
principal place of business has been 
located in a certain state, and no 
place else, for many years and pres¬ 
ident and secretary resided there, it 
may be presumed that such state is 
the state of crtation —^Burch v. Ing¬ 
ham Lumber Co.. 102 So 19. 212 
Ala. 204 

Tarol evidenoe 

(1) As a rule, the fact of Incor¬ 
poration of alb ged foreign corpo¬ 
ration cannot be proved by parol evl- 
denae. 

Ill —^American Ins Co v McClelland. 
184 IlLApp. 381 

Ky—Bell v Dowdy, 13 Ky.L 643 
N Y —NicoH V Clark, 34 N.T S 159 
13 Misc. 128 
14 C.J p 175 note 1 
t2) It has been held, however, 
that corporate existence of foreign 
corporation may be proved by parol 
evidence in connection with docu¬ 
mentary evidence.—^Abeel v. Weil, 

S W. 769. 115 Tex 490. 

<3) Parol evidence has, moreover, 
been held to be competent to prove 
user as in case of domestic corpo- 
mtion,—‘Lucas v. Georgia Bank, 2 
Btew., Ala,. 147, 

•iiiio poroof of nsec* as In case of 
cocpoxwtlons 

Wliesfe evidenoe of user under 


charter is required in case of do¬ 
mestic corporations, same proof 2 s 
required in case of foreign corpora¬ 
tions—Games v, Mississippi Bank, 
12 Ark 769 

Weight and suidciency of evidence 

(1) Where certificate of incorpora¬ 
tion of foreign corporation is by 
laws of foreign state made pnma 
facie or conclusive evidence of ex¬ 
istence of corporation, such certifi¬ 
cate. if duly authenticated and valid 
on its face, will be given same ef¬ 
fect in another state on collateral 
attack 

Ky —Mount V. Commonwealth, 1 

Duv 90, 1 KyOp 346. 

Md—Bartlett v Wilbur, 53 Md. 4S5 
14 CJ p 175 note 4. 

(2) Deposition of secretary of state 
of foreign corporation’s domicile as 
to corporation’s permit to do busi¬ 
ness and certified copy of articles 
of incorporation were held to be ad¬ 
missible, as haring some probative 
force on issue whether corporation 
was duly organized under laws of 
domiciliary state.—Abeel v Weil. 283 
aw. 7^9, 116 Tex. 490. 

(3) Certified copy of charter of 
foreign corporation has been held to 
be sufficient to prove its corporate 
existence.—^American Trust Co. v 
Netherlands-Amencan Mortg. Bank, 
276 S.W. 1010, 169 Ark. 867. 

(4) Copy of amended certificate of 
articles of incorporation certified to 
by secretary of fereign state, show¬ 
ing that such certificate has been 
filed in office of such secretary, has 
been held to be sufficient proof of 
corporate existence—St Anthony a 
Dakota Bievator Co. v. Turner, 282 
P, 288, 132 Wash. 419, 
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(5) Other cases see 14 C J. p 174 
note 89 [a] [b] 

79. Pla—^Duke v Taylor, 19 So 
172, 37 Fla. 64, 53 Am S R. 232, 81 
LEA 484 

14 CJ. p 175 note 3. 

80. Va—Union Cent L Ins. Co v. 
Pollard, 26 S B. 421, 94 Vsl 146 64 
Am SR 716, 36 L.RA 271. 

14 C J p 174 note 91, 

Beolarartton of gov e mor 
Declaration of govemor m letters 
patent granted to plaintiff corpora¬ 
tion, that act incorporating plain¬ 
tiff had passed legislature, was held 
sufficient evidence of its passage, in 

absence of proof to contrary_^Wel- 

lersburg, etc, Plank Road Co v. 
Touna^ 12 Md 476 
Seal of state 

Under act of congress specifsnng 
manner m which aots of legislalmre 
of one state shall be authenticated 
In order to be entitled to full faith 
and credit as official acts of such 
state, if charter of foreign corpora¬ 
tion IS act of legislature of state of 
creation, it is not necessary that 
there should be the eertidoate of sec¬ 
retary of state, or other offlciad au¬ 
thentication, seal of state affixed 
thereto being sufficient authentma- 

tion—State v Carr, 6 X.H 367_14 

CJ. p 176 note 93. 

81. U S.—^Hammer v. Garfield Min. 
& Mill Co, Mont, 9 S Ct 648, 130 
U.S. 291, 32 L Ed 964. 

88 . Mont.—Milwaukee Gold Extrac¬ 
tion Co V. Gordon, 95 P. 995 87 
Mont 209 

83- Or.—^McIntosh Live Stock Co v. 
Buffington, 241 P. 393, 116 Or. 
899. 
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Proof of corporate existence in cnmmal prosecu¬ 
tions see the C J.S. title Cnminal Law S8 S51 566 
695, 857, 921, also 14 C J. p 17S note 6-p 177 note 
17 


Certificate by officer or department of domestic 
state. A certificate by the proper oflScial of the do¬ 
mestic state, indicating: that a foreign corporation 
has complied with domestic state statutes regulating 
foreign corporations doing business within the state, 
may be admissible as proof of corporate existence.*^ 
Corporations created in foreign country. In the 
case of a corporation created in a foreign country, 
the introduction of an exammed copy of its char¬ 
ter, as found in the office where such charters are 
usually kept in the foreign country, is, it seems, 
sufficient,86 and a certified copy of the corporate 
charter has also been held to be suflScient.®® It has 
been held, moreover, that a certificate that a corpo¬ 
ration IS entitled to commence business, issued un¬ 
der the English Companies Consolidation Act 1908 
§ 87(2), is conclusive of such right as to all matters 
both of law and fact,-87 but it has also been held 
that the certificate of incorporation issued by the 
registrar under the Companies’ Act of Great Brit¬ 
ain IS, when delivered to the corporation, a private 
writing in private custody, and cannot be proved 
by an examined copy; the ongpinal must be produc¬ 
ed, if in existence.88 


§ 1885. De Facto Corporations; Collateral 
Attack 

Foreign corporations, de facto In the state of their 
creation, are to be dealt with elsewhere as de facto cor¬ 
porations. The legality of the existence of a foreign de 
facto corporation cannot be questioned collaterally. 

An association which, by the law of the state in 


§ 1886 

which It purports to be incorporated, is a dc facto 
corporation is to be dealt with in another state as 
a domestic de facto corporation in that state.*® 
The doctrine that the legality of the existence of a 
de facto corporation cannot be questioned collater¬ 
ally, see supra § 94, is not limited in its application 
to domestic corporations, but extends to foreigpi cor¬ 
porations as well.®® The rightfulness of their in¬ 
corporation IS presumed until the contrary' is made 
to appear, and it can only be made to appear in a 
proceeding by the state of their creation to oust 
them of their franchises, or by the state within 
which they attempt to exercise such franchises, to 
prevent them from so doing.®^ Failure by a corpo¬ 
ration to pay Its annual license tax to the state in 
which it was incorporated, or other acts or omis¬ 
sions affording gpround for legal proceedings to va¬ 
cate its charter, will not ipso facto abrogate or an¬ 
nul its charter, so as to permit defendant sued by 
the corporation in another jurisdiction to success¬ 
fully contend that the corporation has no legal ex¬ 
istence.®^ 

§ 1886. Estoppel to Deny Corporate Exist¬ 
ence 

By treating a foreign corporation as an existing cor¬ 
poration, there may arise an estoppel to deny Its corpo¬ 
rate existence. 

Foreign corporations are within the general doc¬ 
trine established in most states as applicable to do¬ 
mestic corporations, see supra §§ 108-117, that per¬ 
sons dealing and contracting with a body as a cor¬ 
poration on the one hand, and persons assuming to 
act as a corporation and contracting as such on the 
other hand, are estopped m an action by or against 
the corporation to enforce contracts so entered in- 


8 ft. Or—^Mdntosh Live Stock Co, v. 

Buffinsrton, supra. 

Oor];K>tfttlon ooirnnAnsloiier 
Or—McIntosh. Live Stock Co. v. Buf¬ 
fington, supra. 

X^isuraiLoe oosimdjisioaer 

(1) Generally—Rafferty v State, 
16 SW 728, 91 Tenn 665 

(2) But %t has been held that cer¬ 
tificate issued by insurance depart¬ 
ment of state authorizing insurance 
company to conduct its business m 
the state does not tend to prove its 
existence as corporation, where stat¬ 
ute authorizing its issuance applies 
equally to partnerships, associations, 
and corporations—^American Ins Co. 
V. McClelland, 184 IllApp 381. 
Secretary of «tate 

Ark.—Sakaba Oil Corporation v pir- 
Ish, 299 SW 1016, 176 Ark 618— 
American Trust Co v Nether- 
lands-American Mortg, Bank, 276 
SW. 1010, 168 Ark. 867 


Wash—^Knapp v Strand, 30 P, 1063, 
4 Wash. 686. 

86 . N.H—Society for Propagating 
Gospel v. Toung, 2 N.H 310 

14 C J. p 176 note 95. 

86 . Ark —American Trust Co v. 
Netherlands American Mortg 
Bank, 276 SW 1010, 169 Ark. 867. 

87. U S.—^Lindenberger Cold Stor¬ 
age & Canning Co v. J. Linden- 
herger, Inc , D C.Wash , 236 P 542 

88 . XJ.S—^Dundee Mortg. & T I Co 
V Cooper, C.COr., 26 P 665. 

88 . Iowa—^Pirst Title & Securities 
Co of Bloomington, Ill, v V S. 
Gypsum Co of Chicago. Ill., 233 
NW 137, 211 Iowa 1019, 73 AL. 
R 1196 

90- U S.—^Hal Brown & Co v. Dil¬ 
lard, DC Tex., 15 P.2d 408. 

Cal—^Purexo Products Co, v Tamate, 
276 P. 697, 98 CaLApp. 66. 


Iowa—^Pirst Title & Securities Co. of 
Bloomington. Ill. v, U. S Gypsum 
Co of Chicago, 111, 233 NW 137, 
211 Iowa 1019, 73 A.L.R 1196 
Tex —^Jordan v. Grandfield Bridge 
Co, CivApp, 290 SW 866, 869, cit¬ 
ing Corpus atixla. 

14a C J p 1332 note 17. 

Plea in, ahatesnexit is not available 
to attack validity and existence of 
foreign, corporation under text rule. 
—^Home Inv Co v Fidelity Petro¬ 
leum Co.. Tex CivApp, 249 S W. 
1109 

81- Tex.—Scharbauer v Lampasas 
County. ComApp, 236 SW 533. 
reversing, CivApp., 214 SW 468. 
14a C J p 1333 note 18 
Migratory or tramp corporations see 
supra § 1793. 

90. Ark—^Dickey v. Southwestern 
Surety Ins. Co., 173 S.W 398, 119 
Ark. 12, Ann Cas.l917B 634. 

14a C.J. p 1333 note 19. 
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to to deny its corporate existence,®® except, ac- j 
conlinj' to sntne cases, where the corporation is | 
such that Its recognition would be contrary to the 
laws or public polic> of the state.®* So, w’here a 
pn\ate nidivi<Iual c«ni<lucts hiibiness under a name 
indicative of a ff>r<.ign corf»oration it cannot there¬ 
after, in attachment proceedings, deny its corporate 
existence;'’^ and if a foreign corporation proceed¬ 
ed against tiy attachment voluntarily appears and 
gives Ixmd m its corporate name, it cannot after¬ 
ward den> its corporate existence.®® A similar rule 
has been held to apply to a foreign corporation 
which failed ta make proper denial of its corporate 
existence when proceeded against in attachment.®'^ 

§ 1887. Corporate Name 

a. Names w'hich may be adopted 

b. Wrongful use of same or similar 

name 

a. Names Which May Be Adopted 

Ordinarily, In the absence of a statutory^ prohibition 
a corporation may adopt the same name as that of a 
forelan corporation or a similar name. 

The general rule that a proposed charter will not 
be approved or granted where the corporate name 
is similar to that oi an existing corporation or as¬ 
sociation, see supra § 167, has been held to apply 
in the case of an existing foreign corporation au- 
thonzed to do business in the state.®® In conso- 
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nance with this view it has been held that the sec¬ 
retary of state, being vested with a discretion in the 
matter, may refuse to file a charter in such a case.®® 
Under statutes prohibiting the adoption of the same 
name as that of a foreign corporation authorized to 
do business in the state or a similar name, the is¬ 
sue of a permit or certificate of organization of the 
infringing corporation may be enjoined.^ Ordina¬ 
rily, however, in the absence of a statutory prohibi¬ 
tion, a corporation may adopt the same name as 
that of a foreign corporation, or a similar name,® 
even though the foreign corporation is authorized to 
do business in the state,® unless it appears that 
there is a fraudulent mtent, and that the name is 
adopted for the purpose of deceiving the public and 
defrauding the foreign corporation.* A statute 
providing that a domestic corporation shall not take 
the name of any other "organization of this state'^ 
does not prohibit taking the name of a foreign cor¬ 
poration, although permitted to do business in the 
state;® but a statute requiring corporate names to 
be such as to distinguish the corporation from any 
other corporation engaged m the same business in 
the state precludes the adoption of the name of a 
foreign corporation doing business within the 
state.® 

Under applicable statutes foreign corporations 
may be prohibited from doing business within the 
domestic state under names similar to those pos¬ 
sessed by other corporations such as domestic cor- 


CORPORATIONS 


98. U.S.—^Wulfsohn V. Russo-AsUtic 
Bank. C,C.A.China, 11 P2d 715. 
Cal—Charlie Ehrlich Sc Co v. J. El- 
11a SUter Co, 122 P. 526, 183 Cal. 
70S—Cellulose Package Mfg. Co. v. 
Calhoun, 137 P. 238, 166 Cal. 613. 
Idaho—Bergh v, Pennington, 1S8 P, 
158, 33 Idaho 726 

lliaa.—Taylor v. Aldridge, 178 So. 
331, 180 Miss. 635 

14 CJ. p 175 note 5—14a C.J. p 1333 
note 21. 


JLeta of eorporato ojEBloer 
Where it appeared that one deny¬ 
ing existence of foreign corporation 
has as treasurer of such corporation 
signed Issue of stock and himself 
bought and paid for stock bearing 
corporate seal, and has also signed 
and seated as secretary of such cor¬ 
poration its certificate to do business 
in domestic state, It was held that 
no further proof of corporate exist- 
onoa was required.—Schoen v. liip- 
kin, 153 A. 198, 105 Pa.Super. 127. 


94 Hass —^Hontgoraery v. Forbes, 
19 KE. 342, 148 Mass 249. 

Tex—^Empire Mills v. Alston Grocery 
On., App., 15 aw. 565, 12 UR.A. 

354 

Hod awlho si add' to do Tmsdnssa 
JPetaons dealing with foreign' cor^ 


poration not authorized to do busi¬ 
ness m state as corporation were 
not thereby estopped to deny Its cor¬ 
porate existence —^Equitable Trust 
Co, V Central Trust Co., 239 SW 
171, 146 Tenn 148 

As regards migratory or tramp cor¬ 
porations see supra § 1793. 

95. Miss,—^Taylor v. Aldridge, 178 
So. 331, 180 Miss. 635. 

96L Mo.—Smith V Burlington, etc., 
R. Co., 66 Mo 526. 

97. Ill.—Roberts v. Cat-Nak Mfg. 

Co., 216 Ill App. 245 
991 Pa.—In re Bradley Fertilizer 
Co, 6 Pa Dist. 423, 19 Pa.Co. 271. 

99. Wash—State v Hinkle, 247 P. 
1029, 139 Wash. 661. 

I. U.S—^Modern Woodmen of Amei^ 
ica y. Hatfifld, D.C.Kan., 199 F 
270. 

Neb—^Knights of Maccabees y. 
Searle, 106 N.W, 448, 75 Neb. 285. 

I a. U.S.—Ijehlgh Valley Coal Co. y. 
I Hamblen, DCIIL, 23 F. 225. 

Mich.—^People v Home L». Assur. Co., 
69 N.W. 653, 111 Mich. 405 

8. Mich—People y. Home L. Assur. 
Co., supra 

14 C.jr. p 815 note 38. 


Dne process and equal protection, of 
laws 

The mere chartering of domestic 
corporation, with name the same as, 
or similar to, that of foreign corpo¬ 
ration doing business by comity 
within state is not a taking of prop¬ 
erty without due process of law, nor 
a denial of equal protection of laws. 

I—^National Council J O. U A M y. 
State Council J O U. A. M, Va. 27 
S Ct. 46. 203 U S 161, 61 L.Ed 182. 

4 U.S —^Modern Woodmen of Amer¬ 
ica y. Hatfield, D.C.Kan., 199 F. 
270 

Injunction, 

U S —Lehigh Valley Coal Co. r. 

Hamblen, DC Ill, 23 F 225. 

14 O.J. p 315 note 89 [a}. 

5. Mich.—^People y. Home L. Assur. 
Co., 69 NW. 668, 111 Mich. 406 

6 . US —^Philadelpha Trust, Safe 
Deposit Sc Ins. Co. y Philadelphia 
Trust Co, aaDel. 123 F, 634 

Abbreviated or full naans 
An abbreviated or short name by 
which corporation is known is pro¬ 
tected; statute IS not limited to full 
legal corporate name.—Philadelphia 
Trust Safe Deposit St Ins Co. v. 
Philadelphia Trust Co., supra. 
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porations.*^* The statutory prohibition has also been 
extended so as to protect names of other foreign 
corporations already registered or doing business 
within the state.® 

Of course, there is no objection to the same per¬ 
sons incorporating under the same name in differ¬ 
ent states.® 

b* Wrongful TJse of Same or Similar Kamo 

Wrongful use of the same or similar corporate name 
by, or against, a foreign corporation will, ordinarily, en¬ 
title the aggrieved corporation to relief against the 
wrongdoer. 

Under the sounder view that the corporate name 
is given merely as the name which the corporate 
entity may use so long as it uses it lawfully, rather 
than a license to use the name so as to commit a 
tort,i® if the domestic or foreign corporation, as the 
case may be, resorts to or intends actual fraud and 
deceit in such a case or fraudulently infringes a 


trade mark or trade name, the other will undoubt¬ 
edly be entitled to relief against the fraud or 
wrong,^^ unless the right to relief is barred by 
laches or acquiescence. Accordingly it has been 
held that a foreign corporation may in a proper 
case be permitted to maintain a suit to enjoin the 
use of Its name by a domestic corporation,^® even 
where the foreign corporation is not licensed to 
do business within the state.^^ It has been held, 
however, that a foreign corporation, doing business 
in the state only by leave and license of the state, 
has no standing in court to question the right of a 
domestic corporation to use in its business the name 
granted to it, and authorized by the laws of the 
state,15 unless foreign corporations are protected 
in this respect by the statute that a domestic 
corporation with the prior and paramount right to 
the name will be protected against the use of it by 
a foreign corporation,! ^ although it has complied 
with the registration laws, and received a certificate 


7- Tex—Board of Insurance Com'rs 
V. National Aid Life. Civ.App., 73 
S.W 2d 671, error refused. 

14a C J p 1334 note 38. 

8 . Tex—Board of Insurance Com*rs 
V. National Aid Life, supra. 

14a C J. p 1334 note 39. 

9. US —Grand Lodge, L B. & P O 
O E of World V. Grand Lodge, I. 
B & P O O B. of World, C.C,A. 
Va, 60 F.2d 860. 

Interstate railroad oorporatioiis 
The principle which restrains 
granting of charters or certificates 
of incorporation to new corporate 
body under same or similar name to 
that of existing corporation does not, 
of course, apply in the very common 
case where railroad corporation is 
created to operate interstate railroad 
—that is to say, a railroad crossing 
one or more interstate boundaries— 
in which case it has been the custom 
to procure charter under same name 
and, ^ contemplating identity of or- 
gani^tion, from legislature of each 
of states in which operation of its 
railroad line was to be built.—^Louis¬ 
ville Trust Co. V. Louisville, N. A. & 
C R. Co*. Ky, 76 F. 483, 22 CCA. 
378, modified on other grounds 19 S. 
Ct. 817, 174 U S. 662, 48 L Ed 1081 
la U S —U. S Light, & Heating Co. 
of Maine v. U S Light & Heating 
Co of New York. CCNT., 181 F 
182. 

11 . Okl.—Red Seal Refining Co v. 
Red Seal Refining Corporation, 241 
P. 762, 116 Okl. 83. 

14 C J p 838 note 86—14a CJ. p 1383 
note 29 

Corporate name as trade-mark or 
trade name see the CIS title 
Trade-marks, Trade Names, and 
Unfair Competition § 45, also 68 C. 
J. p 358 notes 76-80 


12- US —Creswill v. Grand Lodge 
K. P., 82 set. 822, 226 U.S 246, 
56 LEd 1074, reversing 67 SB 
188, 183 Ga 837, 184 Am S.R. 231, 
18 AnnCas.'453. 

I3L U.S.—General Film Co. of Mis¬ 
souri V. General Film Co. of Maine, 
Mo, 237 F. 64, 160 C.C A. 266. 

14a C J. p 1333 note 29 
14. US—^Mutual Export & Import 
Corp. y. Mutual Export & Import 
Corp. of America. T> C N.Y., 241 P. 
137—^U, S, Light & Heating Co. of 
Maine v U. S Light & Heating Co. 
of New York, CCN.Y., 181 F 182. 
N.Y.—^Hoevel Sandblast Mach. Co. v. 
Hoevel. 153 N.Y.S. 35, 167 App.Dlv 
548. 

Injunction denied 

(1) Foreign corporation was not 
entitled to preliminary Injunction 
against domestic corporation, mcor- 
porating by mistake under same 
name after foreign corporation had 
come into state to do business, where 
defendant acted in good faith and 
in Ignorance of plaintiff's existence, 
plaintiff never having complied with 
statutory requirements and never 
having obtained a license —American 
Tartar Co v. American Tartar Co., 
68 N.Y.S 286, 67 App.Div. 411. 

(2) “The real reason for such a 
decision was, not that the foreign 
corporation had not a right to sue, 
or to use its name where no rights 
of innocent third parties were prej¬ 
udiced, but because it had neglected 
to comply with a statute which 
would have fully protected both the 
other party and the public.”—Mutual 
Export & Import Corp. v Mutual Ex¬ 
port & Import Corp. of America, D 
CJ^T.Y., 241 F. 137, 139. 

IB. U S.—Continental Ina Co. v. 
Continental Fire Ass'n, Tex., 101 

109 


V. 25B, 41 CCA. 326—Lehigh Val- 
ley Coal Co. v. Hamblen, D C Ill 
23 F. 225 

Ill—Hazleton Boiler Co v Hazleton 
Tripod Boiler Co, 30 NE 339, 142 
Ill 494, affirming 40 Ill App. 430. 
Mass —Boston Rubber Shoe Co. v. 
Boston Rubber Co, 21 N.E 875, 
149 Mass. 436. 

14 C J p 333 note 81—14a C J. p 1333 
note 27. 

Federal courts not bound 
The federal courts are not bound 
by state court decisions supporting 
this doctrine.—^Peck Bros. & Co. v. 
Peck Bros. Co, Ill, 113 F. 291, 61 C 
CA. 261. 62 L.R.A. 81, certiorari de¬ 
nied 23 S.Ct. 843, 187 U.S. 643, 47 L. 
Ed. 346 

16L U.S—Philebdelphla Trust, Safe 
Beposit & Ins. Co. v. Philadelphia 
Trust Co, C.C.DeL, 123 F. 534. 

Neb —^Knights of Maccabees v. 

Searle, 106 N.W. 448, 76 Neb. 285. 
17. Pa—^Horowitz V. Beamish, 185 
A 760, 323 Pa. 278 
14a C J. p 1334 note 34. 

Frioxity essential 

In order that injunction shall be 
available under text rule, priority of 
right in domestic corporation in point 
of time and equity is essential 
Ill —Ottoman Cahvey Co v. Dane, 95 
Ill 203—Great Western Live Stock 
Commn. Co v. Great Western 
Commn Co, 187 IlLApp. 196. 

N.C —^Blackwell's Durham Tobacco 
Co. V. American Tobacco Co., 69 S. 
B. 128. 146 N.C. 367. 

Effect of abandoning business 

If domestic corporation, after its 
members have procured Incorpora¬ 
tion of themselves in sister state by 
same name, should practically 41)^- 
don business in domestic state azkd 
keep onranizatloB only In OBonm 40* 
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to do business in the state and that the failure 
on th<* part of the foreign corj)oration to obtain a 
license ma> allow a domestjc corporation, acting in 
gtxHi faith, to build up a business under the name 
which will be protecte<l.^® In any event, the prin¬ 
ciple whereby a corporation is permitted to sue to 
cnjfun the use of the same or a similar name by 
another conwratum, stated earlier in this subdivi¬ 
sion, d<ies not extend so far as to allow* a domestic 
corporation to contest the right of a foreign cor¬ 
poration doing business in a domestic state to the 
use of its own cor|)orate name, merely because of 
the similarity of name,-® especially where the gov¬ 
erning statute of the domestic state, prohibiting the 
use of similar names of corporations, uses the ex¬ 
pression “a corporation of this State.”2i Where a 
foreign corporation has been transacting business 
within the state under its corporate name, it has 
a right to continue to use such name notwithstand¬ 
ing the subsequent incorporation of a domestic cor¬ 
poration w’ith the same or a similar name.^s 

Dissolved or illegally formed foreign corporation. 
The members of a dissolved or illegally formed for¬ 
eign corporation which has been doing business in 
the state have the right to continue to carry on 


their business in the same name as partners, and a 
domestic corporation formed with the same or a 
similar name during the existence of such foreign 
corporation or supposed corporation cannot enjoin 
them from doing so 

As affecting permission to do business in state. 
As a general rule, registration of a foreign corpo¬ 
ration, or the issuance to it of a license or permit 
to do business within the state, may and should be 
refused w'here its corporate name is the same as, 
or closely similar to, that of an existing domestic 
corporation^^ or of another foreign corporation al¬ 
ready registered m the state.25 So, too, a certifi¬ 
cate of authority should be refused when the name 
of the foreign corporation does not conform to a 
statute requiring corporate names clearly to indi¬ 
cate that the concern is a corporation as distin¬ 
guished from a natural person, firm, or copartner- 
ship.26 However, the secretary of state of the do¬ 
mestic state may be required by court order on be¬ 
half of a foreign corporation to issue a certificate 
to do business, notwithstanding similarity between 
the name of such corporation and a domestic cor¬ 
poration which has failed to comply with a domes¬ 
tic statute for doing business in the state.^*^ 


H. RECEIVERS OP FOREIGN CORPORATIONS 


§ 1888. In General 

a. General rules 

b. Recognition of foreign receiver; 

rights, duties, and liabilities 

a. General Buies 

While court* ordinarily refuse to appoint a general 
receiver for a foreign corporation to wind up its affairs 
or to Interfere in matters of Internal management, they 
will ih a proper case, at least under statute, appoint a 


receiver to conserve and distribute property within the 
Jurisdiction, whether or not a domiciliary receiver has 
been appointed. Where so empowered, the receiver may 
sue to recover assets within the state and carry on the 
corporate business therein. 

As is stated in § 1898 infra, courts of one state or 
country have no power to dissolve a corporation 
created by another sovereignty; hence, in the ab¬ 
sence of statutory authority courts of equity have 
ordinarily refused to appoint receivers for foreign 


prevent others from transacting same 
business, It cannot maintain biU to 
enjoin formation of another corpora¬ 
tion In domestic state by similar 
name to engage in same business, 
when none of its trade-marks are 
sought or intended to be used by 
latter —^Drummond Tobacco Co. v. 
iUukdle, 2 NB 53$, 114 Ill. 412. 
la Pa,—American Clay Mfg Co. v. 

American Clay Mfg. Co., 47 A. 98$, 

198 Pa. X89. 

Prior laoorporatloa of foreign cor¬ 
poration does not affect operation of 
text rule where it ax^ars that do¬ 
mestic corporation was incorporated 
and doting business at date prior to 
registration of foreign corporation 
with secretary of commonwealth, as 
reuutred by statute.—Akron Tire Co. 
V. Akron Tire Cb., 26 Pa,DIst. 157. 
la Mutual Sxport ft Import* 


Corp. V. Mutual Bxport ft Import 
Corp. of America, DC.NT., 241 F. 
1S7, 

; 14a C.J. p 1334 note 31, 

» Mass—^International Trust Co 
V. International I*, ft t Co, 26 N 
E. 693, 163 Mass 271, 10 L R.A. 
768. ^ 

Moaoonpllaaoe with statute 
The allegation that foreign corpo¬ 
ration doing business in domestic 
state has not complied with statute 
by filing charter and becoming do¬ 
mestic corporation, has been held not 
to entitle a domestic corporation to 
Injunction, as such question is col¬ 
lateral to action and determined only 

by state m a direct proceeding_ 

Blackweirs Durham Tobacco Co, v. 
American Tobacco Co., 59 S.B 123 
146 N.C. 367. 

ai. Mich.—;People v. Home JL. As- 
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sur. Co., 69 N\y 663, 111 Mich. 
405, 

22 - Del. ^Reed v, Wilmington 
Steamboat Co, 40 A 966, 16 Del. 
193 

22 . Ill —Ottoman Cahvey Co v.. 
Dane, 96 Ill 203. 

at Wash—Slate v Nichols, 99 P* 
876, 51 Wash. S19. 

14a C J. p 1334 note 42. 

25. Pa—Registration of Foreign 
Ben Societies, 12 Pa.Dist 366 2r 
Pa.Co 651. 

14a C J p 1834 note 43 

N Y.—People ex reL United Ver¬ 
de Copper Co v. Hugo, 168 NT.S. 
80, 181 AppDiv. 149. 

14a C,J. p 1334 note 44. 

27. N.T.—^Brooks Clothing of Cali¬ 
fornia V. Flynn, 260 NY.S, 69, 232* 
AppDiv. 846. 
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corporations in original actions brought for the pur¬ 
pose of winding up their affairs,the reason as¬ 
signed being that by so doing they would by indi¬ 
rection accomplish all the practical consequences 
of a technical dissolution,2d This rule is not al¬ 
tered by the fact that all the corporate assets are 
within the jurisdiction and that they may be wast¬ 
ed unless a receiver is appointed, at least where 
It does not appear that the appointment of a receiv¬ 
er IS essential in order to afford complainant ade¬ 
quate relief.30 Likewise courts of equity, following 
the general rule set forth in § 1879 supra, governing 


controversies relating to the internal management 
of the affairs of foreign corporations, have ordina¬ 
rily refused to interfere by appointing receivers for 
such corporations in original actions involving is¬ 
sues relating solely to internal management.®^ 

Notwithstanding the general rules just stated, it 
is firmly established that courts of one state or 
country have pow-er to appoint a receiver m a 
proper case for property located within their juris¬ 
dictional limits but belonging to a foreign corpora¬ 
tion,®® and, as is indicated infra this section, a sim- 


2& U.S.—^Klein v Wilson & Co, C 
CAN.J, 7 F2d 777, affirming, D. 
C, 7 F.2d 769, 772 
X4a C.J. p 1335 note 48. 

Ancillary receivers see infra S§ 1889- 
1892. 

A state court has no jurisdiction 
to appoint a general receiver for a 
foreign corporation 
IT.S —^McAtamney v. Commonwealth 
Hotel Const Corporation, DCN.Y., 
296 F 600 

N.T—^Issaia v Russo-Asiatic Bank, 
280 NTS 785, 166 Misc. 495. 

29. U S.—^Pearce v. Sutherland, 

Alaska, 164 F. 609, 90 CCA. 619— 
Sidway v Missouri Land & Live¬ 
stock Co , C C Mo , 101 F 481, 483 
Conn.—Low v R P. K. Pressed Met¬ 
al Co, 99 A. 1, 91 Conn 91, LRA. 
1917D 291 

14a C J. p 1336 note 49. 

SOL US —^Maguire v. Mortgage Co. 
of America, NT, 203 F. 868, 122 
CCA 83 

14a C.J p 1336 note 60, 

31. DC—^Maccarone v. Big Sign 
Shop, 41 F 2d 667, 69 App.D.C. 346 

NJ—Goff V. Goff Electro-Pneumatic 
Brake Co, 104 A, 193, 89 N.J.Eq 
258. 

14a C.J p 1335 note 53. 

32. US —Kynerd v McCarthy, CC 
A Tex, 3 F 2d 82—^Potter v. Victor 
Page Motors Corporation, D C. 
Conn, 300 F 886—Scattergood v 
American Pipe & Const. Co., D.C 
Pa, 247 F. 712. 

Ark —Macon v. Le Croy, 285 S W. 31, 
174 Ark 228 

Cal.—^Delannoy v. Quetu, 239 P 71, 
73 CalApp 627 

Ky—Scholl V Allen, 36 S.W.2d 363, 
237 Ky 716. 

Mich —^Mills V Anderson, 214 N W. 
221, 238 Mich 643. 

N.J—^BCill V Dealers* Credit Corpo¬ 
ration, 140 A 569, 102 N J Eq 316 
—^Baldwin v Berry Automatic Lu¬ 
bricators Corporation, 134 A. 867, 
100 NJEq 362, modifying 132 A 
308, 99 N J.Bq 67 

N.T.—^Mitchell v Banco De Londres 
T Mexico, 188 N.T S 446, 192 App. 
Div 720 

OKL—^Kawfleld Oil Co v. Illinois Re- 
flnmg Co, 36 P2d 961, 196 Okl. 76 


Pa.—Cochran v. Shetler, 133 A 232, 
286 Pa. 226—Cunliffe v Consumers* 
Ass*n of America^ 124 A. 501, 280 
Pa. 263, 32 A.L R 1348. 

Tex —^Whitehead v. Bulkley, Civ. 

App, 37 S-W.2d W12 
14a C.J. p 1336 note 64 
**The fact that a bill seeking ap¬ 
pointment of a receiver of a corpora¬ 
tion IS brought in a state other than 
that of the incorporation may lead, 
the court to decline to initerfere as a 
matter of comity or for want of eq¬ 
uity; or it may require the court to 
limit the scope of the relief granted 
But the fact of incorporation under 
the laws of another state does not 
preclude jurisdiction.***—Bumnte Coal 
Briquette Co. v. Riggs, N J., 47 S Ct 
578, 679, 274 US, 208, 71 L.Bd. 1003. 

Receiver of coxporatiosL and of prop¬ 
erty distinguished 
There is a distinction generally 
recognized between a receiver of a 
corporation and a receiver of its 
property. While a receiver of a for¬ 
eign corporation may be appointed 
only in the jurisdiction of its domi¬ 
cile, that does not prevent the ax>- 
pointment of a receiver of the prop¬ 
erty of a foreign corporation i-n a 
state other than its domicile for the 
purpose of collecting and preserving 
Its assets to pay creditors in the | 
state where its property is located, i 
Mich.—-Pontiac Trust Co v. Newell, 
254 N.W. 178, 266 Mich. 490. 

N T —^Reusens v. Manufacturing, 

etc, Co of America, 90 N.T.S, 1010, 
99 App.Div 214, 216. 

Inherent equity power exists to ap¬ 
point a receiver for a foreign corpo¬ 
ration ki a proper case, and any 
statutory authority therefor is not 
exclusive —^Hill v Dealers* Credit 
Corporation, 140 A. 569, 102 NJEq 
310—^14a C J p 1386 note 64 [b], [g]. 

Temporary receiver pendente lite 

(1) May be appointed by a court 
to assist in preserving the status of 
property within the jurisdiction pend¬ 
ing determination of suit—^National 
Guarantee Credit Corporation v. 
Worth & Co, 117 A. 914, 274 Pa. 148 

(2) Such receiver would have no 
title to its property and In effect 
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would be a custodian.—McAtamney 
v Commonwealth Hotel Const. Cor¬ 
poration, DC.N.Y, 296 F. 500. 

Stockholders’ suits 

(1) Grounds for appointment of 
receiver in such a suit generally 
held proper. 

U S —Pudickar v Louisiana Loan & 
Investment Co, DC La., 13 F.2d 
920. 

NT—^McHarg v Commonwealth Fi¬ 
nance Corx>oration, 187 NTS 640, 
196 AppDiv. 862 
14a C J. p 1336 note 64 [c] 

(2) A bill by minority stockhold¬ 
ers, alleging that the corporation has 
its plant, offices, and equipment in 
the state, that it has ceased to car¬ 
ry on its corporate business, and, 
although solvent, is unable to con¬ 
tinue Its business or meet its debts 
as they mature, states a cause of 
action for appointment of a receiv¬ 
er to conserve its property, liquidate 
Its affairs, and distribute its local 
property.—^Potter v. Victor Page Mo¬ 
tors Corporation, D C Conn., 300 F 
885 

Cveditovs’ suits 

I (1) Courts may, before judgment, 
appoint receivers of foreign corpo¬ 
rations at suit of creditor ^on ac¬ 
count, on verified application alleg¬ 
ing insolvency and imminent danger 
of loss of plaintiffs claim—^Illinois 
Refining Co. v. lllmois Oil Co., 264 
P. 904, 130 Okl. 27. 

(2) In action by creditor to cancel 

contracts procured by fraud, to en¬ 
join the corporation from disposing 
of certain property and for an ac¬ 
counting, tlie court was empowered 
to appoint a temporary receiver, 
such action not relating to the in¬ 
ternal management of such foreign 
corporation.—^National Guarantee 

Credit Corporation v. Worth & Co., 
117 A. 914, 274 Pa. 148 

(3) Judgment creditor obtaining 
appointment of receiver of foreign 
corporation thereby acquired lien on 
corporation’s property within state 
—^Livingston v Southern Surety Co. 
of New Tork, 247 N.W. 712, 262 MJksbu 
438. 
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ilar result is rc-iched in a number of jurisdictions 
under statutes so providing; the right of appoint¬ 
ment exists in<k*pendcntlj of whether or not a dom¬ 
iciliary receiver has been aptwiinted,^*^ it may be 
exercised even where the corporation has been, or 
is about to be, dissolved in the state of its domi¬ 
cile,**^ and It IS not precluded hy the fact that the 
corporation is not licensed to do business within the 
state.^5 Accordingly, while courts of a state have 
no p(*wer to dissolve a foreign corporation, receiv¬ 
ers for the property in the state may be appointed 
for the purpose of conserving and distributing itA® 

Ooiittol of pxoporty whorovor •Ita- 

ai«d I 

Ord«r appointing receiver of for¬ 
eign corporation and of all property j 
and aseeta thereof wherever situated 
was not void for excess of jurisdic¬ 
tion, where all business of corpora¬ 
tion was carried on In state and cor¬ 
poration had been organized for pur¬ 
pose of obstructing Judgment cred¬ 
itor of person by whom corporation 
was organized and controlled.—Sun¬ 
set Farms v. Superior Court in and 
for Imperial County, 60 P.2d 10€, 9 
Cal.App.2d 989. 
jraUure to Umit ordex 
In a suit by a minority stockhold¬ 
er for restoration of corporate as¬ 
sets diverted by corporation man¬ 
agers to their private use, etc., fail¬ 
ure to limit, by order, the authority 
pjf receiver to possession and control 
of assets in Minnesota, where the 
coriwration la a foreign corporation 
does not oust court of jurisdiction.— 

Tasler v. Peerless Tire Co., 174 N. 

W. 731, 144 Minn. 150. 

38. K.J.—Atwater v. Baskerville, 

108 A. SCO, 90 NJ.Skl. 275, affirm¬ 
ing 104 A. 310, 89 N.J.Bq 121, 104 
A. 047, 89 N'.J.Eq. 136. 

KT.—^KcHarg v. Commonwealth Fi¬ 
nance Corporation. 187 N.T.S% 540, 

195 ApikDIv. 802. 

Pa.—^National Guarantee Credit Cor¬ 
poration T. Worth & Co.. 117 A. 

914. 274 Pa. 148, 

jLppointmsiKt of doiwioniary ceeelv- 
sr does not preclude appointment of 
receiver for property in another ju¬ 
risdiction.—Mitchell V. Banco De 
Leadres Y Mexico, 183 N.Y.S. 446, 

192 App.Div. 720—^Mew York Munic¬ 
ipal Ry. Corporation v. Intercontin¬ 
ental Const Corporation, 189 NY.S 
831, 115 Misc. 341, affirmed 193 N.Y. 
a 940—14a C.J. p 1337 note 55. 

Iftet no roeelTsor has been appoteO- 
et in the state of the corporation's 
domicile and that there are no pro- 
eeedtngw there pending against it 
held not to deprive court of another 
state of power to appoint receiver for 
the oorporatiott’s property, 

VMickar v. lAiulslana lK>an ft 
Investment Chx« IXCla., 18 F.2d 


Some courts go further and take the view that the 
question is not one of jurisdiction but rather one 
of discretion in exercising jurisdiction, and that in 
a proper case the power to appoint a receiver may 
be exercised even in original actions brought to 
wind up the affairs of foreign corporations,37 and 
m original actions involving issues relating solely 
to the management of the internal affairs of such 
corporations,38 at least, where all the property, of¬ 
ficers, and directors are within the jurisdiction of 
the court, and it alone is competent to give relief ,8® 

Ky.—Scholl v. Allen, 36 SW.3d 353, 
237 Ky. 716, 

14a C.J. p 1338 note 67. 

38L US—Chicago Title ft Trust Co, 
V. Newman, Ill., 187 F. 673, 109 C. 
CA 263. 

Waste or mismanagement 

"Without regard to whether a 
domiciliary receiver of a foreign cor¬ 
poration has been appointed, the 
courts of a state in which the cor¬ 
poration has property have jurisdic¬ 
tion to intervene in behalf of stock¬ 
holders, and, through a receivership 
of the property within the Jurisdic¬ 
tion of the court, to preserve the 
assets of the corporation against 
waste, unlawful diversion, or mis¬ 
management "—^McHarg v. Common¬ 
wealth Finance Corporation, 187 N.Y. 
S. 540, 195 App Div. 862 
39b U.S.—^Pudickar v. Louisiana 
Loan & Investment Co, D C.La., 13 
F 2d 920. 

DC—Salts V. Saltz Bros, 84 F2d 
246, 66 AppD.C. 393, certiorari de¬ 
nied Saltz Bros v Saltz, 57 S CL 
31, 299 U.S. 667, 81 L Ed. 418. 

"The danger of fraud is increased 
and genuine hardship inflicted when 
the parties are left to seek a remedy 
in a distant state where the corpo¬ 
ration has but a technical existence 
and the individuals concerned have 
neither domicile nor property. . . . 
The vague principle that courts will 
not interfere with the internal affairs 
of a corporation whose foreignness 
IS at best a metgifliysical concept 
must fall before the practical neces¬ 
sities of the modern business world." 
—Scholl V. Allen, 36 SW.2d 358, 358, 
237 Ky 716. 

Property In another state 

Florida court, havmg acQUired Ju¬ 
risdiction of the person of corporate 
officers and interested parties, had 
jurisdiction to appoint receiver of 
property of New Jersey corporation, 
although such properties were locat¬ 
ed in another state—^Le Mire v. Gal¬ 
loway, 177 So. 288, 130 Fla. 101. 

Zn MTevr Jersey. 

(1) It has been broadly held.that 
the chancery court will not, under its 
general powers, appoint a receiver 
for a solvent foreign corporation — 


N.J.—Clark v. Painted Post Lumber 
Co, 104 A. 728, 89 NJ.Eq. 409— 
Dolan v. Universal Fire Brick Co., 
104 A 86, 89 N.J.Ea. 138. 

3A Mich.—Livingston v. Southern 
Surety Co. of New York, 247 N.W. 
712, 262 Mich. 438. 

Minn.—Lind v, Johnson, 236 N.W. 

817, 183 Mmn. 239. 

Mot exerolse of visitatorial power 
Action against official of defunct 
foreign coinoration for appointment 
of receiver to marshal corporate as¬ 
sets In state, does not seek exercise 
of visitonal power—^Llnd v. John¬ 
son, supra. 

36. Minn.—Lind v. Johnson, supra. 

36L U.S—^Backus v Finkelstein, D 
C.Minn., 23 F2d 367, 366, citing 
Corpus . Juris—^Potter v. Victor 
Page Motors Corporation, D.CL 
Conn,, 300 F. 885. 

Ark.—^Macon v, Le Croy, 296 S W. 
31, 174 Ark. 228 

Mich.—Livingston v. Southern Sure¬ 
ty Co. of New York, 247 NW. 712, 
262 Mich. 438. 

N.Y—Hall V. Vunk, 290 N.Y.S 647, 
248 App Div 900. 

14a C.J. p 1338 note 56. 

BTotwithstaudiug prayer for dlsso- 
lutloB, court had jurisdiction to ap¬ 
point receiver for insolvent foreign 
corporation under petition for con¬ 
servation of asseta—^Mills v. Ander¬ 
son, 214 N.W. 221, 238 Mich. 648. 

X dgulda tl ou is not dissolutiou 

"Liquidation of the business of a 
foreign corporation, having all of the 
physical manifestations in the state, 
is, in fact, something quite distinct 
from a dissolution of the corpora¬ 
tion, 'Moreover, the appointment of 
ancillary receivers to liquidate the 
local business when receivers have 
been appointed in the state of incor- 
j;>oration is clear evidence that Juris¬ 
diction to liquidate is independent of 
the power to dissolve,'”—Scholl v. 
Allen, 36 S.W.2d 858, 858, 237 Ky. 
716. 

37. U.S.—Potter v. Victor Page Mo¬ 
tors Corporation, D-CConn., 300 F. 
885. 
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and m any case a decree appointing a receiver in 
such cases cannot be attacked collaterally.'*® 

A receiver will not be appointed where there is 
no property belonging to the foreign corporation in 
the state in which relief is sought where proper 
jurisdiction over the corporation has not been ac¬ 
quired and no notice given to it of the proceed¬ 
ings;^ 2 or where the necessity for the appointment 
of a receiver does not appear.**^ However, a re¬ 
ceiver may be appointed without first establishing 
the existence of assets w’lthin the state where res¬ 
ident stockholders are alleged to be liable for un¬ 
paid subscriptions."** Where a receiver is appointed 
for a foreign corporation by a court not having ju¬ 
risdiction to do so, although the corporation acqui¬ 
esced thereto,*5 or in a case wanting in equity,*® 
the funds may still be liable for expenses incurred 
by the receiver. 

Goff V. Golf Electro-Pneumatic Brake 
Co, 104 A. 193, 89 N J Eq. 258. 

(2) On the other hand, authority 
exists that this court has jurisdic¬ 
tion under its inherent equity power 
to consider the appointment of a re¬ 
ceiver for even a solvent corporation, 
and that discretion to do so is prop¬ 
erly exercised in a case where the 
corporation's business and assets are 
within the state and the management 
Is so disorganized as to require a 
custodial receivership.—^HiU v Deal¬ 
ers' Credit Corporation, 140 A. 669, 

102 NJ5:q. 810, 

<3) Statutory authority in case of 
insolvent corporations see infra this 
section 

40. Fla.—^John H. McGowan Co. v, 

Ingalls, 63 So. 932, 60 Fla. 116. 

Kan—Temes v. Grove, 260 P. 838, 

121 Kan 827. 

14a C J. p 1338 note 69. 

41. U S.—^Klem v Wilson & Co, C 
CA.NJ., 7 P.2d 777, affirming. D. 

C., 7 P.2d 769, 772. 

14a C J p 1338 note 60. 

42. N Y.—^Issala v. 

Bank, 280 N.Y.S. 735, 155 Misc 495 

Service by pnbUoatioa 

Action for appointment of receiver 
to administer property within state 
of foreign corporation does not fall 
withm purview of statute respecting 
service by publication, and no attach¬ 
ment can be issued; objections re¬ 
specting such service may be raised 
by third parties, or court may refuse 
to treat order of publication as prop¬ 
er foundation for judgment, foreign 
corporation not being bound to ap¬ 
pear to move to vacate service.—^Is- 
sala V. Russo-Asiatic Bank, 193 N.B. 

548, 266 N.Y. 87. 

43. Minn—^Barrett v. Smith, 237 N. 

W 16, 183 Minn. 431. 

14a C J p 1338 note 61. 
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Statutory provisions. In a number of jurisdic¬ 
tions, the appointment of receivers in actions 
against foreign corporation may be made if within 
the terms of statutes providing therefor in certain 
cases.**^ So where foreign corporations doing busi¬ 
ness m a state are subjected to all the laws applica¬ 
ble to domestic corporations of like character, lo¬ 
cal courts, as a general rule, may appoint a receiver 
for the property in the state belonging to a foreign 
corporation which is doing or has previously done 
business therein, if such an appointment would be 
authorized in the case of a domestic corporation of 
like character;*® but it has been held that unless a 
contrary intention is clearly indicated by the terms 
of such statutes, they confer no power upon a court 
to appoint a receiver for a foreign corporation in 
actions involving issues which relate solely to the 
internal management.*® 

(2) That foreign corporation was 
being operated at loss did not war¬ 
rant appointing receiver under such 
statute, where there was no showing 
that business could not be conducted 
with safety, and advantage to stock¬ 
holders—Fox V Pathe Exchange, 151 
522. 

BissoXved or liquidated eoxporatlou 

(1) Where foreign corporation has 
been dissolved by state of its domi¬ 
cile, receiver may be appointed by 
Oklahoma courts for assets of such 
dissolved corporation, under statu¬ 
tory provisions to that effect.—Clm- 
ton V. Coppedge, DC.Okl., 2 FSupp. 
935 

(2) Under statute relating to dis¬ 
position of New York property of 
foreign corporation which has ceased 
to do business or has been dissolved, 
liquidated, or nationalized, a New 
York receiver may be appointed to 
administer property of foreign cor¬ 
poration ceasing to do business, 
whether foreign liquidator obtained 
title in voluntary or involuntary 
manner.—Olxner v. American-Orien¬ 
tal Banking Corporation, 297 N.Y S. 
432, 252 App.Div. 212, motion granted 
298 N.Y.S 1010, 262 App Div. 764, af¬ 
firmed 13 N.B.2d 783, 277 NT 688- 
48. Ky.—Woods v. Consolidated 

Newspapers, 122 S.W.2d 112, 276 
Ky. 479. 

14a C.J. p 1339 jaote 63. 

40. U.S.—Sidway v. Missouri Ijand 
& Liivestocfc Co., C.C.MO, 101 F. 
481. 

—^North State Copper, etc., Min. 
Co. V. Field, 20 A. 1039, 64 Md. 161. 
N. J —^Mmchin v. Paterson Second 
Nat. Bank, 36 N.JEq. 436. 

14a aJ. P 1339 note $4. 

Bemedy to stocUxoldsr 

The appointment of a receiver for 
a foreign corporation in an action iii^ 
volving issues relating solely to tM 


flusso-Asiatic 


44. Minn.—Parten v Southern Col¬ 
onization Co., 178 NW. 744, 146 
Minn. 287. 

45. U S.—Riggs V Burnnte Coal 
Briquette Co., D C N J , 296 F. 516, 
affirmed, C.CA., Burnnte Coal Bri¬ 
quette Co V. Riggs, 6 F.2d 226, af¬ 
firmed 47 set 678, 274 US 208, 
71 LEd. 1002. 

43. US—Burnnte Coal Briquette 
Co V Riggs, N.J, 47 S Ct 578, 274 
US, 208, 71 ri.Ed 1002, affirming 
GCA., 6 F.2d 226, which affirmed, 
DC, Riggs V. Bumrite Coal Bn- 
quette Co., 295 F. 516. 

47- N J.—^Pox V. Pathe Exchange, 
161 A. 463, 106 NJJEJq 622—Cross 
V. Printing Corporation, 104 A, 727, 
39 N J Eq. 373—^Atwater v Basker- 
ville, 104 A 310, 89 N J Eq 121, 
104 A. 647, 89 N.J.Eq 136, af¬ 
firmed 106 A 369, 90 N.JBq 275.'| 
14a C.J p 1339 note 62 
On. ouster of a foreign corporation 
the court may, under some statutes, 
appoint trustees for the creditors and 
stockholders, to have the powers and 
duties presenbed by the statute; 
such trustees, after the costs and 
all just demands against the corpo¬ 
ration have been satis Isd, should re¬ 
turn the surplus assets, if any, to 
the corporation.—State v. Bnetson 
Mfg Co., 207 NW. 664, 114 Neb. 341, 
44 AIj.R 1172, modifying 206 N.W. 
246, 118 Neb 781, 41 A.D R. 992. 
Solvsnoy of coxporatioB. 

(1) The courts are without juns- 
diction to appoint a receiver for a 
solvent foreign corporation under the 
terms of a statute authorizing ap¬ 
pointment of a receiver only in the 
case of insolvent corporations. 

U.S.—^Bumrite Coal Briquette Co. v. 

Riggs, C.C.A.NJ-. 291 F 764, 

NJ.—Goff V. Goff Electro-Pneumatic 
Brake Co-, 104 A, 193, 39 N.J .Eq 
258. 


A. 463, 106 N.J.Eq 
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General statutes conferring authority on courts 
to appoint receivers for property situated in the 
state in certain cases have been held to authorize 
the appointment in such cases for the property of 
a foreign corporation there situated and the 
same is true of statutes which by their terms au¬ 
thorize the appointment of such receivers for cor¬ 
porations generally.51 No authority to appoint a 
receiver for a foreign corporation is conferred by 
a statute which by its terms is applicable to corpo¬ 
rations created by or under the laws of the enacting 
state,5 2 or by a statute intended to apply only to res¬ 
ident debtors.52 

Rights, pozvers, duties and liabilities of receiver. 
Although the locally appointed receiver of a for¬ 
eign corporation acquires control of corporate prop¬ 
erty within the jurisdiction only subject to prior at-^ 
tadiments thereon,^4 where he is appointed on a 
creditors’ bill he has pnonty of claim to the assets 
over a receiver subsequently appointed for the cor¬ 
poration in the state of domicile in a stockholder’s 
action to sequester assets against mismanagement.56 
The receiver has power to institute such actions as 
may be necessary to recover assets within the state, 
and to enforce such obligations of persons over 


whom jurisdiction can be obtained which the cor¬ 
poration or the creditors might have maiptamed-S® 
Further, where a statute so provides, the court may 
have authority to authorize the receiver of the for¬ 
eign corporation to carry on its business within the 
state temporarily with the incidental power to bor¬ 
row money for the corporate enterprise.57 A re¬ 
ceiver appointed to carry on the corporate business 
and receiving as one of the corporate assets the 
franchise of the corporation is charged with the 
duty of maintaining the franchise.®^ Where the 
receiver is sued as representative of the corpora¬ 
tion, proper service of summons must be made.5 9 
Such receiver is not liable for conversion of prop¬ 
erty located in the state of the corporation’s domi¬ 
cile where its acts relative to the property were ac¬ 
quiesced in by the corporation but he must return 
money received by him from bank deposits of the 
corporation in such other state and from proceeds 
of sales therein.®® 

b. Recognition of Foreign Receiver; Rights, 
Duties, and Liabihties 

While the domiciliary receiver generally has no power 
and cannot brmg suit outside the appointing jurisdiction, 
suit In other states to recover corporate assets may be 


management of its internal affairs is 
not authorized even by a statute griv- 
ing a stockholder of a foreign cori>o- 
ration the right to have a receiver 
appointed **when the directors or 
other officers of the corporation are 
ieoi>ardizing the rights of stockhold¬ 
ers or creditors by grossly misman¬ 
aging the business, or by committing 
acts ultra vires, or by wasting, mis¬ 
using, or misapplying the property 
or funds of the corporation.”—North 
American Land & Timber Co. v Wat¬ 
kins, La., 109 F 101, 48 C.CA., 254— 
14a C.jr. p 1339 note 65. 

Sa NT —^Mosher v. Supreme Sit¬ 
ting O I. H, 34 NT.S 816, 88 Hun 
394—^De Berner v. Drew, 57 Barb 
438, 39 HowPr. 466. 

51. Idaho —^Rowe v Stevens, 137 
F. 159, 26 Idaho 237- 

NC—Summit Silk Co. v. Kinston 
Spinning Co, 70 SH. 820, 154 NO 
421, AnnCas.l912A 897. 

14a C.jr. p 1839 note 67. 

52. N T.—^Burgoyne v. Eastern & W. 
R. Co., 18 N.TS. 687. 

14a C J. p 1339 note 68. 

53. RI—Stafford v. Amerlcaji Mills 
Co, 13 RI 810, 

14a C.J. p 1839 note 69. 

54. N T.—^Issaia v Russo-Asiatic 
Bank, 280 N.Y.S. 735, 155 Misc 495 

Powers and duties of ancillary re¬ 
ceiver see infra 5 1892. 

55. XT S —Abm S. See & Depew v. 


Fisheries Products Co., CCA.N.Y., 
9 F.2d 235. 

53. N J.—Atwater v. Baskerville, 
104 A. 310, 89 N.JB<1. 121, 104 A. 
647, 89 N.JEa. 136, affirmed 106 
A. 369, 90 N XBq. 275. 

N.Y.—Hall V. Vunk, 290 NT.S. 647, 
248 App Div 900. 

Aetlons held proper 

(1) Receiver may proceed to col- 
’lect debts owing to the corporation 
by suing in the local courts—^Mills 
V. Anderson, 214 N.W. 221, 238 Mich 
643. 

(2) Receiver may attack a chattel 
mortgage for defects in recording.— 
Cross V. Printing Corporation, 104 A. 
727, 89 N.J.Bq 878. 

(3) Court had junsdlctiou of ac¬ 
tion by receiver for negligence of 
directors thereof over whom junsdic- 
»t4on was obtained.—^Bentley v. Col¬ 
gate, 163 A. 98, 10 NJBUsc. 1222. 

Statement of claim 

In an action upon a stock subscrip¬ 
tion, brought by the receiver of a 
foreign corporation, the statement of 
claim is not insufficient to support a 
Judgment for the plaintiff, because a 
copy of the decree appointing the 
receiver is not attached thereto, if it 
appears that the contract of sub¬ 
scription which IS the basis of the 
action is annexed to this statement, 
nor will the statement of claim be 
deemed insufficient because it does 
not aver that the amount of the sub- 
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scnption was necessary for the pay¬ 
ment of creditors —Philadelphia & Q, 
S S Co. V, Pechin, 61 Pa Super 401 
57. RI —^Fairchild v. Uniform 

Seamless Wire Co., 107 A 201 
Claim allowed for necessary ex¬ 
penses incurred by receiver.—^Bnct- 
son Mfg Co. V Close, CCA Neb, 25 
F 2d 794, certiorari dismissed 49 S 
Ct. 249, 278 US 666, 73 L Ed 671 
68t U.S.—In re Pressed Steel Car 
Co of New Jersey, CC,APa., 100 
F 2d 147, reversing, DC, 20 F. 
Supp 1016. 

59. Bervloe ua. couiity of appoint¬ 
ment 

Where action for damages against 
foreign corporation in receivership 
was brought in proper county, serv¬ 
ice of summons on corporation and 
receiver was legal when made per¬ 
sonally on receiver in county in 
which receiver was appointed and 
where receivership proceedings were 
pending—Galt-Brown Co v. Lay, 80 
P 2d 667, 183 Okl 87. 

63. •BTS—Bnotson Mfg, Co v Close, 
CG.ANeb, 25 F 2d 794, certiorari 
dismissed 49 S Ct. 249, 278 US 666, 
73 LEd 571. 

Xaterest 

Receiver was required to return to 
corporation, with legal interest, de¬ 
posit in another state, but he is not 
liable for interest on money derived 
from sales during such period as cor¬ 
poration consented.—^Brictson Mfg 
Co V. Close, supra. 
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permitted by comity If not detrknental to local citizens, 
although ordinarily the receiver's rights will not be 
recognized as against claims of resident attaching credi¬ 
tors. 

Ordinarily the domiciliary receiver of a corpora¬ 
tion has no powers outside the jurisdiction of the 
court appointing' him and he must apply for an an¬ 
cillary receivership in other jurisdictions where 
property of the corporation is found in order to ac¬ 
quire. control over such property.®^ So, as a gen¬ 


eral rule, the receiver of a corporation has no legal 
capacity by virtue of his appointment to bring suit 
in foreign jurisdictions,®^ at least where his status 
is merely that of temporary custodian of assets in 
the state of his appointment®® On the other hand, 
a number of jurisdictions have, on the principle of 
comity, permitted the domiciliary receiver of a for¬ 
eign corporation to bring suit in the local courts to 
recover assets,®^ or to be substituted as complainant 


61. U S.—Wheeler v. Badenhausen 
Co, DC.Pa, 260 F 991, affirmed, 
C.CA, Ward v. Foulkrod, 264 P. 
627. 

6 &. U S,—Great Western Min & 
Mfg. Co. V. Harris, 25 S Ct. 770, 198 
US. 661, 49 LEd. 1163—McCand- 
less V. Purlaud, C.CANT, 68 P 
2d 925. 

Tenn.—Commercial Nat. Bank of Co¬ 
lumbus V. Matherwell lion & Steel 
Oe, 31 SW. 1002 , 95 Tenn. 172, 29 
LB A. 164. 

Waiver of obJeetloxL 

Objection that receiver appointed 
by federal court in Minnesota had no 
legal capacity as such receiver to sue 
in Oregon was held waived by fail¬ 
ure to demur to receiver's complaint 
—Chandler v. Hultgren, 66 P.2d 268, 
156 Or. 142. 

03 . Del—^McKee v. Rogers, 156 A. 

191. 18 DelCh. 81. 

Suit agamst stockholder 
Where foreign court appointed 
temporary receiver over foreign as¬ 
sets of local coiTporation, such receiv¬ 
er could not sue nonresident stock¬ 
holder in local court to enforce col¬ 
lection of money decree by the for¬ 
eign court; hence such appointment 
did not preclude local stockholder 
from bringing suit against the non¬ 
resident stockholder in behalf of cor¬ 
poration to collect the foreign money 
decree without securing the consent 
of the foreign court.—McKee v. Ro¬ 
gers, supra. 

e4u Fla.—^Richardson v. South Flori¬ 
da Mortg Co, 136 So. 393, 102 Fla. 
313. 

La—Wilkin-Hale State Bank v 
Tucker, 1 LaApp. 609. 

Minn —Woodward v. Sonnesyn, 203 
N.W 221, 162 Minn. 397, certiorari 
denied Bruce v. Woodward, 46 S 
Ct. 26, 269 US. 667, 70 Ii.Bd. 415. 
NT—^Drury v Doherty, 215 N.T.S 
613, 127 Misc. 263. 

Vt—Lycoming Fire Ins. Co v. Med- 
ad Wright & Son, 55 Vt 526 
“Whether the receiver claims a 
right to sue under substantive law as 
the assignee of the property or in 
whom the title vests, or whether 
the right to sue Is asserted under 
his powers as a mere court officer 
or the order of the court appointing 
him, wherever the suit m the for¬ 


eign jurisdiction works no hardship 
upon local creditois or interfer**s 
in any manner with the enforcement 
of their claims, and when the remov¬ 
al of the property or assets of the 
foreign corporation from the local 
jurisdiction is not against the inter¬ 
ests of local creditors, the court to 
whom application is made for leave 
to sue may grant the authority on 
the grounds of comity."—^Richard¬ 
son v. South Florida Mortg. Co., 136 
So. 393, 396, 102 Fla 313 
Trustee appointed to collect assets 
Ill.—Alwart Bros. Coal Co v. Pitts¬ 
burgh Fire Ins. Co., 253 Ill App 
861. 

Defunct oorporatxos. 

Although a foreign corporation had 
forfeited its corporate rights, an ac¬ 
tion by its receiver to recover mon¬ 
ey improperly expended by the di¬ 
rectors was held proper—Stewart v. 
Bryant, 10 P 2d 799, 122 Cal.App 690. 
Name tu whloh suit brought 

(1) The cases as a general rule 
which accord recognition to a receiv¬ 
er who IS authorized to sue in the 
state of his appointment, to exercise 
his authority in that regard in oth¬ 
er states, permit him to sue in his 
own name, upon the ground that he 
is a quasi assignee or successor ot 
the corporation 

U S,—^Avery v Boston Safe-Deposit 
& Trust Co, CCMass, 72 F 700. 
La—Planters’ Bank v. Bass, 2 La 
Ann 430. 

N.J.—Bidiack v. Mason, 26 NJEq 
230. 

(2) Likewise, the receiver may sue 
in his own name where he Is the 
owner of the legal title to a particu¬ 
lar fund as trustee for creditors 
Mass.—Howarth v Lombard, 58 N.E 

888 , 175 Mass. 570, 49 L.H.A 301. 

N T.—^Barclay v. Quicksilver Mm. 
Co., 6 Lans. 25 

Wis.—^Parker v. Stoughton Mill Co.. 
64 NW 751, 91 Wis 174, 51 Am. 
SR 881. 

(3) On the other hand, a receiver 
of a corporation may. under the au¬ 
thority conferred upon him by his 
appointment, sue in other states in 
the name of tke corporation. 

Kan —Winans v. Gibbs & Starrett 
Mfg Co., 30 P 168, 48 Kan. 777. 
Md,—Castlemsji v. Templeman, 40 A 
275, 87 Md. 546, 67 Am.S R. 363, 41 
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LRA. 367—Lycoming F. Ins. Co. 
V Langley, 62 Md 196 
Vt—Lycoming Fire Ins Co. v Me- 
dad Wright & Son, 55 Vt. 526 

(4) It IS held that the receiver of 
the assets of a corp^'ration, who is 
without assignment, properly sues in 
the name of the corporation and can¬ 
not sue in his own name. 

Mass—Homer v Barr Pumping En¬ 
gine Co, 61 NE 883, ISO Mass 
163, 91 Ani.S R. 269—Hayward v. 
Leeson, 57 NE 656. 176 Mass. 310. 
49 L.RA 725—Ewing v. King. 47 
NE 597, 169 Mass. 97—Buswell 
V. Supreme Sitting, O I. H, 36 N 
E. 1065, 161 Mass. 224, 23 L R 
846. 

Mo.—Farmers’ & Merchants’ Ins Co 
V. Needles, 62 Mo 17 
NT—^Hope Mut L. Ins. Co. v Tay¬ 
lor, 25 NT Super 278. 

(5) An intervening petition by the 
receiver as trustee after substitut¬ 
ing the corporation sts nominal plain¬ 
tiff, asking that any recovery' should 
be for his use because in that capac¬ 
ity he had become liable for the ex¬ 
penses of the suit, will not prevent 
the entry of a final decree in favor 
of the corporation; the receiver 
might abandon his petition, and he 
did so by taking the decree—^East 
Tennessee Land Co v. Leeson, 69 N. 
E 351, 185 Mass. 4 

Enlozoing stookholdezs' liability 
Nonresident leceiver ,of foreign 
corporation may maintain action in 
state to enforce stockholder's liabil¬ 
ity.—Gruetzmacher v. Quevll, 226 N. 
W. 5, 208 Iowa 537. 

Opemiitg default judgment 

A court in which a judgment by 
default has been rendered against a 
foreign corporation may open the 
judgment and permit the domiciliary 
receiver to come in and defend the 
action.—Rust v. United Waterworks 
Co., Colo, 70 P. 129, 17 aC,A. 16. 

I Agent for service of process 

The foreign receiver cannot, how¬ 
ever, enforce a contract made by the 
corporation when it has failed to 
comply with a statute prohibiting 
enforcement of contracts of foreign 
corporation unless an attorney for 
service of process has been appoint¬ 
ed.—^F'rank v. Broadway Tire Exeh. 
Co., 106 A. 177. 42 R.I. 27. 
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in an action begun by the corporation,where no 
hardship would result therefrom to local creditors. 
Also, it is generally held that a foreign receiver 
vested w’lth title to the assets of the corporation, 
such as a statutory receiver who under the law of 
the domiciliary state is made the successor to the 
corporation’s property, is entitled to recognition in 
other states and may sue to recover corporate as¬ 
sets located therein.^® Ordinarily, however, the 
principle of comity does not justify the bringing of 
suit in another jurisdiction where to permit it would 
be to the disadvantage of citizens of such other 
state,and accordingly, it has been held that the 
claim of the foreigpi receiver will not be recognized 
by the local court as against valid claims of resident 
attaching creditors,®® at least where the receiver or 
liquidator does not succeed by law to the property 


I and powers of the corporation,®® and the corpora¬ 
tion has not been dissolved ,7® but some cases have 
held that the appointment in the domiciliary juris¬ 
diction of a statutory receiver or liquidator vested 
with title to all corporate property wherever situat¬ 
ed, under a statute providing how assets shall be 
conserved'on insolvency or dissolution, prevents 
creditors from reaching property in other states as 
against the receiver,on the ground that credi¬ 
tors dealing with a foreign corporation are fiound 
by the law under which it is organized and must 
recognize the statutory insolvency proceedings in 
the state of domicile.'^® 

Where a foreign receiver has a claim acquired 
in behalf of the corporation by reason of transac¬ 
tions occurring after his appointment, he may sue 
on it in an outside junsdiction.^® After discharge 


85h N.J —^National Trust Co. v. Mur^ 
phy, 30 NJEd. 408. 

us.—Avery v. Boston Safe-De¬ 
posit & Trust Co., C.CMass, 72 P. 
700—^American Nat. Bank v. Na¬ 
tional Benefit & Casualty Co, C C. 
Colo., 70 F. 420—^Parsons v. Char- I 
ter Oak Life Ins. Co., C.C.Iowa, 81 
P. 305. 

Mass.—Buswell v. Supreme Sitting | 
O. I. H, 3fi NB 1065, 161 Mass. 
224, 28 LH.A. 846. 

Mich.—^Baldwin v. Hosmer, 59 NW 
669, 101 Mich. 432. 

N.Y.-—Warren Ross Lumber Co v. 
Hanlel Clark & Son. 207 N.Y S. 891, 
211 AppDiv 691—Mitchell v. Ban¬ 
co de Xiondres y Mexico, 183 N.Y.S, 
446, 192 App.Div, 720—^Post Sigm 
Service v. Charles BUot Perkins, 
Inc., 248 N.Y.S. 239, 139 Misc. 719. 
Wis.—Parker v. Stoughton Mill Co., 
64 N.W. 751, 91 Wis. 174, 61 AbduS. 
R. 881. 

As against creditors of transferee 

Local creditors of a transferee of 
a foreign corporation’s assets, who 
have not extended credit on strength 
of property to be charged, are not 
entitled to precedence as against eq¬ 
uitable rights of domiciliary receiver 
in dissolution of foreign corpora¬ 
tion.—^Flaacke v. Winona Mills Co., 
184 A. 265. 104 Conn. 665. 

Validity of proceeding In. foreign 

state whereby corporation was de¬ 
clared insolvent and statutory receiv¬ 
er appointed could not be questioned 
in supplementary proceeding—^Post 
Sign Service v. Charles Bliot Per¬ 
kins, Inc., 248 N.Y.S. 239, 189 Misc. 
719. 

67- Conn.—^Plaacke v. Winona Mills 
Co., 134 A 266, 104 Conn. 665 

m.—City Ins. Co. of Providence 
V. Commercial Bank of Bristol, 68 
IlL 848 

Iowa.—^Watts v. Southern Surety Co. 


f of New York, 248 NW 347, 216 
Iowa 150 

Me,—Hunt V. Columbian Ins. Co, 66 
Me. 290, 92 Am.D. 592. 

Mass—Polger v. Columbian Ins Co., 
99 Mass. 267, 96 Am.D 747, af¬ 
firmed 20 Walk 1. 22 LEd. 307. 
N.C—^Kruger v. Bank of Commerce, 
31 S.E 270, 123 N.C. 16. 

Attachment of foreign corporation’s 
property generally see infra S 1930 
BlTeot of filing claim in reoeivershlp 
A creditor attaching property of 
a corporation in one state is not es¬ 
topped to assert his right to it, as 
against the receiver of the corpora¬ 
tion appointed in another state, by 
reason of filing his claim in the pro¬ 
ceedings In the latter state, he not 
having ceased to assert his right to 
the attached property —^Zacher v Fi¬ 
delity Trust & Safety-Vault Co., Ky, 
106 P. 593, 46 CCA 480, certiorari 
denied 21 S Ct 924, 18l U.S. 621, 46 
L.Ed. 1032 

XnvolTiiLtary assignments 

Ordinarily creditors have prefer¬ 
ence m their own state against for¬ 
eign trustees and receivers appointed 
under involuntary assignments; even 
where the liquidator of foreign com- 
I>any is appointed under statute of 
sister state does not require court to 
recognize his right to company’s 
property withm state as paramount 
to domestic creditor who has gar¬ 
nished It—^Alwart Bros. Coal Co. v 
Pittsburgh Fire Ins Co., 263 IlLApp 
361. 

6^ U.S.—Zacher v. Fidelity Trust & 
Safety-Vault Co, Ky., 106 P. 698, 
45 CC.A 480, certiorari denied 21 
S.Ct 924, 181 US 621, 45 L.Ed. 
1032. 

N.Y.—^Warren Ross Lumber Co. v 
Hamel Clark & Son. 207 N.Y.S. 891, 
211 AppDiv. 591 

7a N.Y.—Schlenger v. Ninth St 
Bank & Trust Co., 246 N.Y.S. 558, 
231 ApplDiv. 828. 
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’ 71. In New York 

(1) The text rule has been enunci¬ 
ated and followed —^Martyne v. 
American Union Pire Ins Co of 
Philadelphia, 110 N.B 602, 216 N.Y. 
183—^Warren Ross Lumber Co v. 
Hamel Clark & Son, 207 N.Y.S* 391, 
211 AppDiv 591—^Mitchell v. Banco 
de Londres y Mexico. 183 N.Y.S 446, 
192 AppDiv. 720—^Post Sign Service 
V Charles Eliot Perkins, Inc, 248 N. 
Y.S. 239, 139 Misc. 719. 

(2) However, it has been held that 
the appointment by an English court 
of a statutory liquidator of an En¬ 
glish corporation, which was not 
thereby dissolved, does not vest in 
him any property right or lien upon 
that corporation’s property in New 
York which may he asserted adverse¬ 
ly to any creditor properly invoking 
jurisdiction of our courts and acquir¬ 
ing lien upon such property by at¬ 
tachment or Judgment—In re Stod¬ 
dard, 144 N.B 484, 238 NY. 147, af¬ 
firming 201 NYS. 808, 207 AppDiv. 
249, and Carpenter & Baker v. City 
Equitable Fire Ins Co., 201 N.YS 
811, 207 AppDiv, 263. 

7a N.Y.—^Post Sign Service v. 

Charles Eliot Perkins, Inc., 248 N 
Y.S. 239, 189 Misc. 719 

7a U S —Chicago Bonding & Surety 
Co V. U S, CCAIll, 261 P 266— 
U S., on Behalf of and for Use of 
'J P Duffy Co, V George P Dris¬ 
coll Co., D C N.Y., 10 P Supp 947. 
Bond and mortgage 
A foreign receiver of a corporation 
may sue on a bond and mortgage on 
land in Illinois, executed to him, and 
where his interest passes to a suc¬ 
cessor receiver under an order of 
court, but without regular assign¬ 
ment under the hand of the first re¬ 
ceiver, the successor has an equitable 
right which he may enforce in the 
courts of Illmois—^Iglehart v. Bierce, 
36 Ilk 183. 



20 O.J.S 


CORPORATIONS 


§ 1890 


of the ancillary receiver and remission of assets 
and papers to the domiciliary receiver, the latter 
may have the right to continue a stockholders’ rep¬ 
resentative action commenced in the ancillary* ju¬ 
risdiction *^4 A statute authorizing service of proc¬ 
ess on foreign corporations by serving an agent 
within the state does not enable courts of the state 
to acquire jurisdiction over a foreign receiver of 
such corporation in this manner 76 

§ 1889. Ancillary or Auxiliary Receiver 

An ancillary receiver Is appointed strictly in aid of a 
primary receivership elsewhere in order that all assets 
may be collected and equitably administered and dis¬ 
tributed without conflict of Jurisdiction. 

In a proper case, as is stated in § 1888 supra, a re¬ 
ceiver may be appointed for the local property of 
a foreign corporation regardless whether a receiver 
has been appointed for the corporation in the state 
of its domicile. An ancillary receiver, however, is 
ordinarily appointed strictly in aid of a primary re¬ 
ceivership elsewhere and in comity to another court 
of coordinate jurisdiction,^^ m order that all the 
assets may be collected and uniformly and equitably 
administered and distributed without conflict of ju- 
risdictioij and with as little expense as possible.77 
The rules pertaining to ancillary receiverships gen¬ 
erally are treated in the C.J.S. title Receivers §§ 
402-408, also 53 C.J. p 405 note 89-p 410 note 74. 
If the primary receivership of the foreign corpora¬ 
tion in the foreign court is vacated, the ancillary 
receivership also falls.78 

§ 1890. -Appointment Generally 

A court, under Its general equity powers or under 


statutes so providing, may In its discretion appoint an 
ancillary receiver for the local property of a foreign cor¬ 
poration in a proper case and on proper application made 
therefor, 

A court of equity may in a proper case, under its 
general power, appoint an ancillary receiver of 
property within its jurisdiction and belonging to a 
foreign corporation,79 as where the appointment is 
necessary to protect the nghts of resident creditors 
and to facilitate the administration of assets within 
the state,*® and in some jurisdictions such appoint¬ 
ment may be made if in accordance with statutory 
provisions regulating such matters.*^ Where a 
state court has appointed a receiver, a federal court 
in another jurisdiction may appoint an ancillary re¬ 
ceiver.** Also, as between different federal dis¬ 
tricts the practice of bringing ancillary suits and 
obtaining the appointment of a receiver in such dif¬ 
ferent jurisdictions may be properly followed, as 
where a corporation for which a receiver has been 
appointed in the district of its domicile is engaged 
in business and owns property in different dis¬ 
tricts.*® As an incident of the power of appoint¬ 
ment the court may prevent any interference with 
the assets of a corporation by individual creditors 
or otherwise,*4 but an injunction clause of this na¬ 
ture does not prevent the prosecution of suits there¬ 
tofore instituted by stockholders against the corpo¬ 
ration and others.** 

When an application is made for the appointment 
of an ancillary receiver the court may either re¬ 
fuse to appoint a receiver and permit the domicili¬ 
ary receiver to bring suit to collect the assets of the 
corporation within its limits; or it may appoint the 
domiciliary receiver as ancillary receiver; or it may 


74k NT —O’Keefe v. Corless, 246 JT. 

TS. 375, 231 AppDiv 68. 

7B. Minn—McNeill & Scott Co v 
Great Northern R Co„ 194 N.W. 
614, 166 Minn, 120—^Kadingr v. Wa¬ 
ters, 163 NW. 621, 137 Minn. 328. 

76. N Y.—^Dniry v. Doherty, 216 N. 
TS 613, 127 Misc. 263—In re Stod¬ 
dard, 207 NY.S. 60, 128 Misc. 877, 
affirmed 210 NTS 904 

14a C J. p 1341 note 86. 

77. US —^Dewis v American NaVal 
Stores Co, CCLa, 119 F. 891— 
Shinney v North. American Sav, 
Loan & Bldfir Co., C autah, 97 F. 
9. 

14a C J p 1341 note 87 

78. N.T—Drury v Doherty, 227 N. 
T S. 593, 131 Misc 642. 

79. US—Ward v. Foulkrod, CC.A. 
Pa., 264 F. 627, affirming, D C, 
Wheeler v. Badenhausen Co, 260 
F 991. 

N.T—^Betz V New Jersey Refriger¬ 
ating Co., 248 N.T.S. 86, 281 App. 


Div 663—In re Stoddard, 207 NT. 
S 60. 123 Misc 877, affirmed 210 
N.TS, 904 

14a C J. p 1340 note 73. 

OompUaaioe with xequirements for 
doing hiudiiesB 

That a corporation has not com¬ 
plied with a statute requiring that it 
shall, before doing business in the 
state, appoint the commissioner of 
corporations its attorney upon whom 
all process may be served, does not 
preclude a creditor from applying for 
the appointment of an ancillary re¬ 
ceivership—^Thomley v. J. C. Walsh 
Co, 86 NB. 355, 200 Mass. 179. 

Suhsldlaxy ooxporatlOBS , 

Creditors of foreign parent corpo¬ 
ration for which receivers, both pri¬ 
mary and ancillary, had been ap¬ 
pointed, are entitled to appointment 
of ancillary receivers of five subsidi¬ 
ary corporations, which were mere 
instruments of parent corporation al¬ 
though such subsidiaries are solvent. 

117 


—Trustees System Co. of Pennsyl¬ 
vania V. Payne, C,C.A.Pa., 66 F.2d 
108 

80. NT.—^Drury v. Doherty, 216 N. 
T.S. 618, 127 Misc. 263. 

81. N.J—^National Trust Co. v. Mil¬ 
ler, 33 NJBq. 165. 

N.T,—^McNabb v Porter Air-Lighter 
Co., 60 NY.S. 694, 44 AppDiv. 102 
—^Mosher v. Supreme Sitting O. I. 
H, 34 N.Y.S. 816, 88 Hun 394. 

14a C J. p 1340 note 74. 

82. U.S.—Seested v. Bonflls, D.C. 
Colo., 33 F.2d 185. 

14a C J. p 1340 note 76 

8SL U.S.—Seested v. Bonfils, supra. 
14a C J. p 1340 note 76. 

84L N.T —^Phoenix Fdy., etc. Co. v. 
North River Oonstr. Co, 6 N T.Olv. 
Proc. 106. 

85. US.—American Steel Foundries 
V. Chj:cago, R. I. & P. Ry. Co., IXOL 
N.T., 231 F. 1003. 
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appoint some other person receiver,8® and it is for 
the court to which the application is made to decide 
what remedy it should extend in the particular case, 
and whether the proper administration of the assets 
requires the appointment of a receiver.®^ Such ap¬ 
pointment w^ll not be made where it would be 
a^rainst the interests of local creditors and stock¬ 
holders,®® or where no good purpose would be serv¬ 
ed thereby.®® Courts generally have held that an 
action for the appointment of an ancillary receiv¬ 
er, not as an aid to other relief, but as an independ¬ 
ent right, cannot be maintained,a® but in some de¬ 
cisions such appointments have been upheld.ai The 
decree in the court of the domicile of the corpora¬ 
tion has been considered when presented, as suffi¬ 
cient evidence to authorize the appointment of an 
ancillary receiver.®® 

A domiciliary receiver who is permitted to sue 
to protect or recover assets may have a receiver 
appointed in a suit brought for such protection,®® 
but the court will not appoint an ancillary receiver 
on application of a domiciliary receiver appointed 
in a stockholder’s suit for sequestration of assets 
against mismanagement of officers where a cus¬ 
todial receiver has previously been appointed within 
the district on a creditor’s bill,®^ The domiciliary 
receiver is under no duty to seek the appointment 
of an ancillary receiver in the state where the cor¬ 
poration has property, especially where he is free to 
remove the assets out of that state.®® 

Procedure. Where the appointment is sought 
merely to enable the foreign receiver to sue, the bill 


should be sufficient to enable the court whose aid 
IS invoked to determine whether the case is a proper 
one for the appointment of an ancillary receiver.®® 
Since the receiver will not be permitted to remove 
the property from the state until the claims of do¬ 
mestic creditors arc satisfied, it has been held that 
an appomtment may be had upon the application of 
a nonresident®^ The original receiver need not be 
made a party,®® although he may be permitted to 
substitute as a party on principles of comity,®® but 
a corporation against which relief is sought should 
be made a party,^ and notice may be required to be 
given to persons in opposition.® A bond may be 
required of the receiver® or may be dispensed with,*^ 
according to the circumstances of the particular 
case. A collateral attack upon the appointment of 
the primary court cannot be made in the ancillary 
proceedings by one not a party to the original suit.^ 
Parties who have been instrumental in having an¬ 
cillary receivers appointed are estopped from deny¬ 
ing the court’s power to appoint such receivers.® 

§ 1891. -Who May Be Appointed 

The court having the power of appointment may fn 
Its discretion appoint the foreign receiver as ancillary 
receiver or appoint another. 

The court to which application is made for the 
appointment of ancillary receivers has the right to 
determine for itself who the ancillary receivers 
shall be So, although the appointment of the for¬ 
eign receiver may be recognized by his appointment 
as ancillary receiver upon presenting the decree 
and proceedmgs of the foreign court,® this is a 


SflL Ind.—Security Sav, etc.. Assoc. 

V. Moore, 60 NB. 869. 151 Ind 174. 
NJ—Irwin V. Granite State Provi¬ 
dent Assoc., 88 A. 680, 66 N.J.EQ 
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87. X7.S.—Sands v, Greeley, N.T, 88 
P 130, 31 C.CA, 424 

14a C J. p 1341 note 80. 

sa CaL—Clark v Supreme Council 

O. C. P., 80 P 931, 146 Cal. 698- 
pa—^Borton v. Brines-Chase Co, 34 

A 697, 176 Pa. 209. 

89 . Pa,—^Borton v Brines-Chase Co , 
supra. 

9a U.S —^Falrview Fluor Spar & 
Lead Co. v. Ulrich, Ill., 192 P 894, 
113 CC.A 372. 

Cal —Clark v. Supreme Council C P, 
80 P. 931. 146 Cal. 698. 

—Mabon v, Electric Co, 

60 NE 805. 166 N.T. 196 
14a C.J. p 1841 note 83. 

91. TJ.S.—^Platt V. Philadelphia & R 
K Co., CC.Mass, 54 P. 569. 

14a C.J- p 1341 note 

88. U.S—Sands v. Greeley, NY, 88 

P, 130, 132, 31 C aA 424. 


Kan.—ScaJfe v Scammon Inv., etc. 

Assoc, 80 P. 957, 71 Kan 402 
14a C J p 1341 note 78. 

98. US—Williams v. Hintermeister, 
CaPa, 26 F. 889, 8 Kulp 499. 

N.J.—^Bldlack v Mason, 26 N J Bq. 
230. 

N.T.—Redmond v Enfield Mfg* Co, 
13 Abb Pr,NS, 332 
14a C.J p 1341 note 86. 

94ta U S —^Abm S See & Depew v 
Fisheries Products Co., C.C.ANY, 
9 P2d 236. 

95. Del—^Eisner v. United American 
Utilities, Ch, 180 A 689. 

98, U S.—^Blueflelds SS Co, v Steel, 
Pa, 184 F 584, 106 CCA. 664 
14a C J. p 1341 note 88 
97- N.T.—Walter v P. B McAllis¬ 
ter Co, 48 NY.S 26, 21 Misc 747. 
27 NT.CivProc. S3 
WVa.—^Brunner v York Bridge Co, 
90 SB 233, 78 WVa 702, 1 A L.R 
643. 
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C C Me , 156 P 988'—Conklin v. TJ 
S Shipbuilding Co , C.C Me , 123 P. 
913—Greene v Star Cash & Pack¬ 
age Car Co., C.CGonn, 99 P 666 

14a C J p 1342 note 92 
a US —Haydock v Fisheries Co, 
CCMe, 156 P. 988 
4. U.S—Conklin v U S Shipbuild¬ 
ing Co, CCMe.. 123 P 913 
6w. US—McGraw v. Mott, WVa, 
179 P 646, 103 CC.A 204—Shinney 
V. North American Sav, Loan & 
Bldg Co , C C Utah, 97 P 9 
a NY — ^Betz V. New Jersey Re¬ 
frigerating Co*, 248 NY.S 36, 231 
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a US —Seested v Bonfils, D C, 
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matter within the discretion of the court to which 
the application is addressed,^ the mam considera¬ 
tion being, it has been said, whether the interests 
of local parties would be likely to antagonize in any 
respect the interests of the general stockholders 
and creditors.^® Thus courts have frequently ap¬ 
pointed persons other than the domiciliary receiv- 
er.li 

§ 1892. ■ . Powers and Control of Assets 

a. In general 

b. Surrender or remission of assets; de¬ 

termination of claims 

a. In General 

An ancillary receiver has powers In many respects 
similar to those of a domestic receiver. Althouflh the 
ancillary receivership is conducted In harmony with the 
domiciliary proceeding, the two are independent and each 
court retains full and exclusive control of the assets over 
which jurisdiction is assumed and of Its receiver in re¬ 
spect of his management and disposition of such assets 

Ancillary receivers of foreign corporations have 
no title to corporate property but merely custody 
thereof as officers of the court pending settlement of 
the estate,and they take control of the property 
subject to existing liens thereon.Such a receiver, 
with authority under the decree to sue for and col¬ 
lect the assets of a corporation, may sue for such 
assets in the jurisdiction of his appointment,!^ but 
where the decree of anallary appointment does not 
authorize him to sue in the jurisdiction to collect the 
assets of the corporation, he cannot do so, even 
though he is given such power under the order of 
appointment in the primary jurisdiction,and the 


powers of such receiver may in other respects be 
like those of a domestic receiver of a corporation.!® 

An ancillary receivership is generally conducted 
in harmony with the court of original jurisdiction,!^ 
and where a receiver acting under appointment in 
different states with respect to the same property 
is directed by one court with respect to the man¬ 
agement of such property, the courts of the other 
states, by comity, will refrain from interfering with 
such direction or will aid its execution where unity 
of action is essential to the best interests of all con¬ 
cerned.!® So, where the property over which the 
receivers are appointed runs into different jurisdic¬ 
tions, it has been held that they should report to, 
and be governed by, the court of original appoint¬ 
ment in all matters relating to the general manage¬ 
ment of the trust and their general accounting.!® 

Nevertheless an ancillary receivership is not a 
mere continuance of, or incident to, a suit in which 
a primary receiver is appointed The two proceed¬ 
ings are independent;®® the original and ancillary 
receivers are to be treated as different legal per¬ 
sons in respect of the management of the property 
in their hands, and in respect of the torts for which 
they are liable in connection with such manage¬ 
ment,®!- and a judgment renderM against an ancil¬ 
lary receiver binds only that portion of the estate 
which came into his hands as ancillary receiver, 
and is not an operative and final adjudication 
against the receiver appointed by the court of orig¬ 
inal administration.®® Also, the fund in an ancil¬ 
lary receivership is not liable for the expenses of 
the primary receivership;®® the court controlling 


a. TJ S —^Ward v. Foulkrod, C.C A 
Pa, 264 P 627, affirming, DC, 
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P. 991.* 

14a C J. P 1342 note 97. 
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App Div 663 

14a C J. p 1342 note 99. 

la, US —^Prudential Ins. Co of 
America v Liberdar Holding Cor¬ 
poration, D C N T, 6 P Supp. 903. 

Powers and duties of local receiver 
for foreign corporation generally 
see supra § 1888 a 

13. Iowa—Watts v Southern Sure¬ 
ty Co of New York, 248 NW. 347, 
216 Iowa 150 

14. Md—Standard Pounders v. Oli¬ 
ver, 178 A 228, 168 Md. 317. 

14a C.J p 1342 note 1. 
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Ins. Co, 226 Ill App. 476, certiorari 
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N.TS. 999, 10 Misc. 683. 

14a C.J p 1343 note 2. 
la NT—^Jenkins v. nJoIui Good 
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App Div. 573, affirmed 61 N.B 1136, 
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CCJL 400—Ames v. Union Pac. R. 
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the ancillary proceedings may, however, grant an 
allowance to the domicihary receiver for legal ex¬ 
penses of intervention in the proceedings and for 
expenses involved in suing in other states to re¬ 
cover assets of the corporation.^^ 

Each of the appointing courts retains full and ex¬ 
clusive jurisdiction of the assets over which its re¬ 
ceiver is appointed,26 and of its receiver in respect 
of his management and disposition of such assets.^® 
The ancillary receiver is the officer of the court ap¬ 
pointing him and his conduct and possession are in 
that capacity.2*^ Thus an assignment to the domi¬ 
ciliary receiver passes title to him as an officer of 
the court by which he was first appointed, and not 
as ancillary receiver in another jurisdiction, and is 
not available to him as ancillary receiver to recover 
property levied on, and taken out of, the hands of 
the corporation before the date of the ancillary ap¬ 
pointment's So also he cannot transfer questions 
of administration of such assets to a foreign ju- 
risdiction,2S or deal with the property inconsistent¬ 
ly with the power of the appointing court to con¬ 
trol his disposition of it®® 

b. Surreiider or Remission of Assets; Determi¬ 
nation of Claims 

• 

Although resident unsecured creditors of a foreign 
corporation have no absolute right to have local assets 
retained for their benefit and the court of ancillary Ju¬ 
risdiction may remit such assets to the domicilary re¬ 
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ceiver for dirtnbutlon, the court may In ita discretion 
retain and distribute the fund itself, ordinarily without 
preference to domeatle claimants, or it may adjudicate 
local claims and remit the fund on condition of their 
acceptance. 

Although in some jurisdictions, courts have re¬ 
fused to relinquish possession as against their own 
citizens claiming nghts in the funds,2^ the general 
rule is that local creditors, without liens or other 
security, have no absolute right to have such assets 
retained until their claims have been satisfied.®^ 

Hence, after making provision for payment of 
the expenses of the ancillary receivership and the 
claims of local creditors having specific hens, the 
court appointing the ancillary receiver, may order 
the remission of all the assets in the hands of its 
receiver to the primary receiver for administration 
and distribution under the orders of the court of 
his appomtment ®® Especially is this true where 
parties petition in the ancillary proceeding for a 
distribution which might conflict with the ultimate 
distribution to be made after hearing of parties; 
such application should be referred to the court of 
primary jurisdiction.®^ In remitting assets, the 
court may require the primary receiver to give se¬ 
curity to the effect that he will distribute the fund 
so as to secure creditors of the state in which the 
ancillary receivership is conducted, their equitable 
shares in the distribution to be made by the court of 
primary jurisdiction,®® but a court may very prop¬ 
erly decline to require any security to be given as 
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gib NT.—^Dniry v. Doherty, 215 N. i 
TS 613, 127 MIsc. 268. | 
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In receivership, fees and allowanc¬ 
es fixed by court in corporation's 
domicile could not be interfered with 
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Sa, 66 F. 539. 
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Protection of creditors essential 
It was held that the trial court 
abused its discretion in ordering 
transfer of Michigan assets of in¬ 
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creditors would receive adequate pro¬ 
tection m New Tork and imposing 
on liquidator condition that would 
preserve creditors' rights.—Commis¬ 
sioner of Insurance v. Lloyds Ins. Co. 
of America, 288 N.W. 703, 287 Mich. 
699. 
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to the method of distribution, since it will be pre¬ 
sumed that the court of primary jurisdiction will 
properly apply the fund when it comes into its pos- 
session.^^ 

Notwithstanding the foregoing rules, whether the 
assets within its jurisdiction shall be distributed un¬ 
der Its own direction or shall be transmitted to the 
primary receiver rests in the discretion of the court 
which appointed the ancillary receiver ;37 it need 
not divest itself of the supervision of the assets and 
of the power to protect its own citizens m their 
claims without requiring them to assert their rights 
in another state.^s So the court as a condition to 
relinquishing the fund may provide that claims of 
resident creditors be proved and adjudicated m the 
local court and then referred to the primary court 
for the purpose of securing full or pro rata pay¬ 
ment 8^ In some circumstances, the court of ancil¬ 
lary jurisdiction may decide to distribute the fund 
Itself, as where the assets are particularly applica¬ 
ble to the payment of domestic claims rather than 
subject Xo general distribution,where it appears 
that the rights of local creditors or stockholders 
will not be adequately protected in the event the as¬ 
sets are transmitted to the domiciliary receiver for 
distnbution,^! where it is more convenient and less 
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expensive to retain the funds in the hands of the 
ancillary receiver for di$4:nbution,^2 or where the 
primary receiver has been discharged and the af¬ 
fairs of the corporation in the state of its domicile 
have been wound up, and creditors have proved 
their claims in the ancillary jurisdiction.'*® In ef¬ 
fecting such distnbution no preference will be giv¬ 
en to a domestic creditor unless discrimination is 
shown elsewhere,*^ but the court has power to pro¬ 
tect creditors within its jurisdiction by counteract¬ 
ing any discrimination elsewhere^® Although re¬ 
fusing to turn over the fund, the domestic court may 
as a matter of comity permit the intervention of 
the foreign receiver to contest the validity of claims 
which are submitted.^® In any case, the court dis¬ 
tributing the fund locally may order that the bal¬ 
ance remaining after satisfaction of domestic claim¬ 
ants be turned over to the domiciliary receiver, 
and that disputed claims of nonresident creditors be 
determined in the domiciliary jurisdiction.*® 

Detemtining rights of hen creditors The deter¬ 
mination of the validity of local liens upon property 
under the control of the court of ancillary jurisdic¬ 
tion is held to be a matter for that court,*® and the 
receiver cannot require creditors having hens to 
go into another jurisdiction to assert their rights.®® 
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Settlement of rights 
Where receiver is appointed for lo¬ 
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N J.Ea. 51, affirming 166 A. 461, 
113 N.J-Eq. 266. 

49. U S.—Fletcher v. Harney Peak 
Tin-Min. Co. C.CNY. 84 F. 566. 
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Claim to shares of stock 
A court exercising ancillary Juris¬ 
diction m connection with a receiv¬ 
ership may adjudicate a claim to ti¬ 
tle to, or an equitable interest in, 
specific shares of stock coming into 
the ancillary receiver’s hands—Bea¬ 
ver Boards Co. v. Imbrie & Co., D.C 
Ga., 282 F. 654, affirmed, C.C.A, 288 
F, 662. 
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to the method of distribution, since it will be pre¬ 
sumed that the court of primary junsdiction will 
properly apply the fund when it comes into its pos- 

session.3® 

Notwithstanding the foregoing rules, whether the 
assets within its jurisdiction shall be distributed un¬ 
der its own direction or shall be transmitted to the 
primary receiver rests in the discretion of the court 
which appointed the ancillary receiver ,57 it need 
not divest itself of the supervision of the assets and 
of the power to protect its own citizens in their 
claims without requiring them to assert their rights 
in another state.58 So the court as a condition to 
relinquishing the fund may provide that claims of 
resident creditors be proved and adjudicated in the 
local court and then referred to the primary court 
for the purpose of securing full or pro rata pa}"- 
ment.59 In some circumstances, the court of ancil¬ 
lary jurisdiction may decide to distribute the fund 
Itself, as where the assets are particularly applica¬ 
ble to the payment of domestic claims rather than 
subject Xo general distribution,where it appears 
that the rights of local creditors or stockholders 
will not be adequately protected in the event the as¬ 
sets are transmitted to the domiciliary receiver for 
distribution,where it is more convenient and less 
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expensive to retain the funds in the hands of the 
ancillary receiver for distribution,oj- w-here the 
primary receiver has been discharged and the af¬ 
fairs of the corporation in the state of its domicile 
have been ivound up, and creditors have proved 
their claims in the ancillary jurisdiction.^® In ef¬ 
fecting such distribution no preference will be giv¬ 
en to a domestic creditor unless discrimination is 
shown elsewhere,but the court has power to pro¬ 
tect creditors within its jurisdiction by counteract¬ 
ing any discrimination elsewhere.^® Although re¬ 
fusing to turn over the fund, the domestic court may 
as a matter of comity permit the intervention of 
the foreign receiver to contest the validity of claims 
which are submitted.^® In any case, the court dis¬ 
tributing the fund locally may order that the bal¬ 
ance remaining after satisfaction of domestic claim¬ 
ants be turned over to the domiciliary receiver,^ 
and that disputed claims of nonresident creditors be 
determined in the domiciliary jurisdiction.**® 

Determining rights of lien creditors. The deter¬ 
mination of the validity of local liens upon property 
under the control of the court of ancillary junsdic¬ 
tion is held to be a matter for that court,*® and the 
receiver cannot require creditors having liens to 
go into another junsdiction to assert their rights.®® 
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sa TJ.S.'—Smith v. Taggart, Colo., 
87 F 94, 30 CCA 563 

87. NT.—Drury v. Doherty, 215 N 
T S 618, 127 Muse 268. 

14a C J p 1345 note 27 
BemitsloiL without authority 
Where a receiver of a foreign cor¬ 
poration was appointed ancillary re¬ 
ceiver of the assets in another state, 
accounted in the latter, as he did in 
the former, state for all the assets 
coming into his hands in both juris¬ 
dictions, and which the referee found 
were all the assets that could with 
reasonable diligence be collected, and 
for all his expenditures from the 
whole fund, the fact that he did not 
obtain an order authorizing him as 
ancillary receiver td turn over the 
funds collected under his appoint¬ 
ment by it to himself as receiver 
under his appointment of the court 
of the foreign state will not result 
in a surcharge of his accounts, if 
he shows that he has in fact dis¬ 
bursed the moneys properly and 
Without prejudice to the citizens of 
the state in which he was appointed 
ancillary receiver.—Strauss v Casey 
Mach, etc, Co, 124 N.T.S 32, 88 
Misc. 474. 

38b N.T—^Drury v. Doherty, 216 N 
Y.S. 613, 127 Misc 263. 

Bettlemeut of rights 
Where receiver is appointed for lo¬ 
cal assets of foreign corporation, do- 
znestiG creditors are entitled to have 


their rights settled in local court — 

Stulz-Sickles Co. v. Fredbum Const. 

Corporation, 169 A« 27, 114 N.J.Dq. 

475. 

39. tJ S,—^New Torfc Security & 
Trust Co, V. Equitable Mortg. Co., 
aCMo, 71 P. 656 

NJ—^Engineering Co. v. Perryman 
Electric Co, 166 A. 461, 113 N.J Eq 
265, affirmed 168 A. 298, 114 N.J. 
Bq. 51—Clark v. Painted Post Lum¬ 
ber Co., 104 A. 728, 89 N.J.Eq 409 

NT.—Drury v. Doherty. 227 N.TS 
698, 131 Misc. 642. 

14a C J, p 1845 note 26 [a]. 

N.J.—Irwin v. Granite State 
Provident Assoc, 38 A. 680, 56 N. 
J.Bq. 244. 

N.T.—People v. Granite State Provi¬ 
dent Assoc, 55 N.E. 1058, 161 N.T. 
492. 

14a C J. p 1845 note 28. 

41. Conn—^Fawcett v. Supreme Sit¬ 
ting 0. I H, 29 A. 614, 64 Conn 
170. 24 L.RA. 815. 

N.J.—^Irwln V. Granite State Provi¬ 
dent Assoc., 88 A. 680, 66 N.JEq. 
244 

48. Ohio—Keystone Bank v. Union 
Oil Co., 26 Ohio Cir.Ct. 464. 

14a C.J p 1345 note 80. 

48. ArX—Culver Lumber, etc,, Co 
V. Culver, 99 S.W. 391, 81 Ark. 102. 

44. Mass—^Thomley v. Walsh Co.,. 
92 NE. 1007, 207 Mass. 62. 

NJ—Clark v. Painted Post Lumber 
Co., 104 A. 728, 89 N.J-Bq. 409. 
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N.T.—^Drury v. Doherty, 216 N.T.S. 
618, 127 Misc 263. 

45. U S —Carpenter v Ludlum, C.C. 
A-Pa., 69 F2d l9l, 92 A.L R. 590. 
certiorari denied 54 S.Ct. 869, 292 
U S 665. 78 L Ed 1604. 

Mass.—^Thomley v. Walsh Co, 92 N. 
E 1007, 207 Mass. 62. 

46. D.C—Barley v. Gittings, 15 
App.D.C. 427 

N.T—^Dnxry v. Doherty, 215 N.T.S. 
613, 127 Misc. 263. 

47. Ark —Standard Lumber Co v. 
Henry, 74 S.W.2d 226, 189 Ark. 513. 

Md.—^Pailey v. Fee, 84 A 839, 83 Md. 
83, 55 AmS.R. 326, 32 L.H.A. 811. 

4Bh N J —^Engineering Co v Perry¬ 
man Electric Co., 168 A. 298, 114 
N.J.Eq. 61, affirming 168 A. 461, 
113 N.J.Bq. 255. 

49. U.S.—^Fletcher v. Harney Peak 
Tm-Min. Co, C C.N T., 84 P. 665. 
14a C.J. p 1844 note 19. 

Claim to shares of stock 
A court exercising ancillary juris¬ 
diction in connection with a receiv¬ 
ership may adjudicate a claim to ti¬ 
tle to, or an equitable interest in, 
specific shares of stock coming Into 
the ancillary receiver’s hands—^Bea¬ 
ver Boards Co. v. Imbrle & Co.. D.C. 
IGa., 282 F. 654, affirmed, COA., 288 
|f 652. 

I 5a U.S.—Cc^en v. Gold Creek, Ne- 
I vada Mm. Co., * C.CKev., 96 F. 580. 
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So the court will usually retain the property in its 
jurisdiction until hens of local creditors are dis¬ 
charged but where, before the intervention of 
local creditors, or before any suggestion is made 
that there are any such creditors, the funds are 
transferred to the court of pnmary jurisdiction. 


the courts will usually send lien claimants to the 
court of primary jurisdiction, when full and com¬ 
plete remedies may there be had.®^ The court of 
ancillary jurisdiction will not pass upon a clam 
which arose in another state and which was a lien 
upon property within that jurisdiction.®3 


L IKSOLYENCY 


§ 1893. In General 

Generalfy, the legislature has power to provide for 
Insolvency proceedings by or against a foreign corpora¬ 
tion, and creditors may also have recourse to the local 
property of such corporation by a suit in equity in which 
the property will ordinarily be equitably distributed to 
resident and nonresident creditors presenting claims. 

While the law of the corporation's domicile ordi¬ 
narily determines the manner in which its property 
is to be distributed by the courts of another state 
or country,the legislature of a state has power 
to provide for the institution of proceedings in in¬ 
solvency in Its courts either by®® or against®® for¬ 
eign corporations owning property and doing busi¬ 
ness therein. Some statutes generally providing for 
proceedings .against insolvent corporations have 
been construed as applicable to foreign corporations 
established in the state and having their principal 


office there, although not to corporations having no 
office within the state and merely marketing their 
goods there.®^ Other such statutes have been held 
to have no application to foreign corporations when 
they are, by their terms, limited m their operation to 
domestic corporations.®® 

Independently of statute, a court may, in a prop¬ 
er case, grant relief against the property or assets 
of a foreign corporation situated within the state, 
with a view to effecting equitable distribution of the 
assets among domestic creditors,®® regardless of 
whether the corporation is existent or dissolved,®® 
and, as appears in § 1888 supra, receivership pro¬ 
ceedings may be instituted for this purpose. Fur¬ 
ther, it has been held that the receiver or statutory 
liquidator of the foreign corporation is not entitled 
to remove assets from the state for distribution m 
the domiciliary proceedings as against the right of 


51. tr.S—Seminole Securities Co. v. 
Southern Jm Ins. Co., CC.Na, 182 
F. 85. 

Mass —^Buswell v. Supreme Sittlngr 
O. I. H., 36 NK 1065, 161 Mass 
224, 23 L.H.A. 846. 

5fl. XJ.S—Seminole Securities Co. v 
Southern L. Ins. Co., CCN.C., 182 
F. 86. 

53s. XT S.—Clyde v. Bichmond & D. R. 
Co., C C.Va, 66 F. 336. 

54b N.T—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 20 
Nl!2d 758, 280 NY. 286, affirming: 
8 N.YS.2d 653, 253 App Div 644, 
affirming: 294 N.Y.S. 648, 161 Misc. 
908, affirmed 1 N.Y.S 2d 640, 263 
AppDiv. 710, and 1 N Y S 2d 641, 
253 App.Biv 710, appeal dismissed 
Moscow Fire Ins Co. v. Bank of 
New York & Trust Co., 16 NY S 2d 
864, 278 NY. 769. 

55. Cal.—In re Castle Dome Min., 
etc, Co, 18 P. 794, 3 Cal.tJnrep 
Cas 1, 2. 

Mass.—^Kelley v Rice-Blake Lumber 
Co, 44 NE. 1090, 167 Mass 28 

Tenn—^Voightman v Southern R 
Co., 181 SW. 682, 123 Tenn 462, 
Ann Cas 19120 211 

14a C J. p 1346 note 42. 

56. N.Y —Oliner v. American-Orien¬ 
tal Banking Corporation, 297 NY 
S. 432, 252 App Div 212, motion 
grranted 298 N.Y S. 1010, 252 App. 


Div. 754, affirmed 13 N.E.2d 788, 

277 NY. 588. 

14a C.J p 1346 note 43. 

Dissolved, liquidated, or natlonsaized 
corporatloxL 

(1) The purpose of statute relat¬ 
ing to disposition of New York prop¬ 
erty of foreign corporation which 
has ceased te do business or has 
been dissolved, liquidated, or nation¬ 
alized, was to administer distribu¬ 
tion of New York assets of foreign 
corporation, irrespeetive of scheme 
ef distribution promulg:ated in any 
other state, including domicile of 
foreign corporation—Oliner v Amer- 
ican^-Onental Banking Corporation, 
supra. 

(2) A proceeding under this stat¬ 
ute could not be vitiated because of 
the status of the United States as a 
claimant to the assets, but the Unit¬ 
ed States without impairment of its 
rights could prosecute its claim be¬ 
fore the receiver of the assets.— 
Meyer v Petrograd Metal Works, 11 
NYS2d 125. 

BUI to marshal assets 
A bill under statute to marshal 
and administer the assets of an in¬ 
solvent corporation for the benefit of 
creditors and to recover balances 
due it on stock subscriptions may be 
maintained against a foreign corpo¬ 
ration if service is effectual to bring 
it within the jurisdiction of the 
court To maintain such bill com¬ 
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plainants need not show .that they 
are judgment creditors; the bill is 
proper as one for common benefit of 
creditors coming in at any time be¬ 
fore final decree, although contain¬ 
ing no explicit invitation to other 
creditors to come in, share burden of 
lltig:ation, and participate pan passu 
In its benefits; the bill contains eq¬ 
uity, even though construed as one 
for benefit of complainants only, as 
only court of equity can so fram*e de¬ 
cree as to work out equality between 
defendants.—Sugar Factories Const. 
Co. V. Fies, 105 So. 690, 218 Ala. 656 

57. Vt—-Whitcomb v. Robbins, 38 A 
233, 69 Vt 477. 

14a C J. p 1346 notes 45, 46. 

5R WiB—^Nortliwestem Iron Co, v. 
Central Trust Co, 68 N.W 762, 64 
N.W. 328, 90 Wis. 670. 

69. Iowa.—^Watts v Southern Sure¬ 
ty Co. of New York, 248 NW 847, 
216 Iowa 150. 

NY—Society Milion Athena v Na¬ 
tional Bank^ of Greece, 9 N Y S 2d 
177, 169 Misc. 882, affirmed 9 NT 
S2d 895. 

Kow daims determined 

Claims against assets administered 
in such an action must be deter¬ 
mined on reference and not by sum¬ 
mary order.—Drury v. Doherty, 216 
NT.S 618, 127 Misc 263 

60. N T.—^Issaia v Russo-Asiatic 
Bank. 239 N.Y.S. 736. 166 Misc. 496. 
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resident creditors to have local administration of 
the assets;®! but other authority holds that, where 
a statute in the state of domicile in effect forming 
a condition of the charter provides that a state offi¬ 
cer shall administer the affairs of the corporation 
and settle with its creditors on insolvency, a court 
in another state in which corporate assets are locat-' 
ed must acknowle<^e such officer s right to the as¬ 
sets as against resident creditors.®^ 

Dtscrifnination between resident and nonresident 
creditors. Except where otherw'ise validly pre¬ 
scribed by statute,it is generally held that, on the 
insolvency of a foreign corporation having assets 
within the state, domestic creditors are not entitled 
to preference over foreign creditors in the distribu¬ 
tion of the assets,®^ although nonresident creditors 
must submit their claims in order to participate m 
the distnbution.®® Where a foreign court in which 
ancillary proceedings are conducted discnminates in 
favor of resident creditors, the court entertaining 
the primary proceeding has power to protect credi¬ 
tors claiming therein against this discrimination by 
so distributing assets within its control as to ef¬ 
fectuate ultimate equality,®® 

§ 1894. Assignments for Benefit of Creditors; 
Preferences; Etc. 

Unless prahibited therefrom by the law m the state 
In which the transfer Is made, a foreign corporation may 
validly make a preference or a general assignment for 
the benefit of creditors where It is permitted to do so 
under the law of Its domicile or even where such law 
does not so permit If the restriction Is not contained in 
its charter or governing statutes. 

SL. Tezm.—Davis v. Amra Grotto M 
O, V. P. H R. 89 SW2d 764, 169 
Tenn. 664, 106 ALR 1606, rehear- 
ingr denied 91 S W ad 294, 170 Tenn. 

19, 106 A.1..R. 1611. 

60. Neb.—Kinsler v. Casualty Co. of 
America, 172 N.W. 88, 103 Neb. 382 

63. U.S—Carpenter v liudlum, C.C 
A.Pa., 69 F2d 191, 92 A.IiR. 690, 
certiorari denied 54 S.Ct. 869, 292 

U.S. 665, 78 L.IDd. 1604. 

Xn Sexmessee 

(1) Under the provisions of Code 
1982 5§ 4118-4136. resident creditors 
have priority in distribution of as¬ 
sets located in Tennessee over un- 
reffistered general corporate credi¬ 
tors domiciled elsewhere, but this 
statute IS not to be construed as giv¬ 
ing resident creditors a lien on the 
assets within the state nor to place 
them in the position of creditors 
holding collateral.—Carpenter v. Lud- 
lum, supra. 

<2) However, the statute permits 
foreign corporations qualifying to do 
business in the state under its terms 
to participate equally with resident 


As stated in Assignments for Benefit of Credi¬ 
tors §§ 127-131, the validity of an assignment for 
the benefit of creditors is to be determined b> the 
law in force at the time of the assignment in the 
state in which it is made, and when, tested by the 
laws of that state, an assignment is found to be 
valid, its validity w'lll be recognized in another ju¬ 
risdiction, provided it is not opposed to the laws or 
public ix)licy of such other jurisdiction and is not 
prejudicial to creditors residing therein. So a cor¬ 
poration, although incorporated under the laws of 
another state, may make a general assignment ff)r 
the benefit of creditors if the assignment is also 
valid under the law of the domicile of the corpora- 
tion.®7 In the absence of proof of the statute law 
of the state of its creation, it will he presumed that 
a foreign corporation has authority to make a gen¬ 
eral assignment for the benefit of creditors,®® or 
to give a preference to a creditor in anticipation of 
insolvency,®® and an assignee for the creditors of a 
foreign corporation, suing in the courts of another 
state, need not allege that the assignment was au¬ 
thorized by the laws of the corporation’s domicile 

WTiere no restriction is contained in the charter 
of a corporation or in its governing statutes on its 
power to make assignments, transfers and convey¬ 
ances preferring one creditor over another when 
insolvent or in contemplation of insolvency, such 
preferences will be recognized and enforced in 
states other than that .creating the corporation, not¬ 
withstanding the preference, if made in the incor¬ 
porating state, would by its laws be invalid.^! The 

A Pa, 69 P2d 191, 92 A.L.R 690, 
certiorari denied 64 SCt. 869, 292 

U. S. 655, 78 L Ed. 1504 
NT—Rogers v. Pell, 49 N.E 76. 

164 N Y, 518—^Vanderpoel v. Gor^ 
man, 36 NE. 932, 140 NY. 663, 87 
Am.S R 601. 24 L..H A. 648 
14a C J. p 1347 note 53. 

Assi^ments by Insolvent corpora¬ 
tions generally see supra 5§ 1400— 
1423 

eSm N T.—^Vanderpoel v. Gorman, su¬ 
pra—^Pranzen v. Zimmer, 35 N.Y S 
612, 90 Hun 103. 

69. N.Y.—Lane v. Wheelright. 23 N. 
YS. 676. 69 Hun 180, affirmed 37 
NE. 826. 143 N.Y. 634. 

Ohio.—Youngstown First Nat. Bank 

V. McKinney, 16 Ohio Cir.Ct. 80, 9 
Ohio CirDec. 1. 

14a C J. p 1347 note 56. 

Preferences by insolvent corporation® 
generally see supra SS 1384-1399. 

TO. Tex—Miller v. Goodman, 40 S. 

W. 743, 16 Tex.CivA.pp. 244. 

71. Cal.—McLean v. Tucker, 78 P.2d 
1168, 26 Cal App 2d 126. 

14a aJ. p 1*347 note 58. 


creditors in the distribution of assets 
of an insolvent foreign corporation 
debtor, and the resident creditor has 
priority over foreign corporate debt¬ 
ors only where the latter have failed 
to qualify to do business within the 
state—Crenshaw v. Texokola Pecan 
Shellers, 102 SW.2d 60, 171 Tenn 
273^—^New River Lumber Co. v. The 
Globe-Wernicke Co, 4 Tenn App. 522, 
64. N.J—Clark v. Painted Post 
Lumber Co. 104 A. 728, 89 N.J Eq 
409. 

Ohjectioxi by foz^gu receiver 
Question whether court could or¬ 
der fund found within state distrib¬ 
uted to resident creditors exclusive¬ 
ly was 'held not presented for deter¬ 
mination where raised by foreign re¬ 
ceiver of corporation and not by 
foreign creditor—^Davis v. Amra 
Grotto M. O V. P. E R., 89 S,W2d 
754, 169 Tenn. 564, 106 ALR 1606, 
rehearing denied 91 SW2d 294, 170 
Tenn. 19, 106 A L.R 1511 
66. N J.—Clark v Painted Post 
Lumber Co. 104 A. 728, 89 N J.Bq 
409. 

66. U.S,—Carpenter v. Ludlum, C.C. 
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same rule applies to voluntary general assignments 
for the benefit of creditors containing no prefer- 
ences.^2 It is otherwise perhaps where a statute 
containing such a prohibition is one which forms a 
part of the charter of the foreign corporation, or is 
one under which it was created.^® 

In any case, a foreign corporation may not make 
a preference in a state where prohibited therefrom 
by express statute,'^'* or where it is contrary to the 
policy of the state,*^5 and this is true, although in 
the state of its incorporation such preferences are 
valid.76 Further, where such a transfer is made 
within the state, creditors may recover damages or 
secure a reconveyance from the grantee even 
though the property transferred is situated in an¬ 
other state under whose laws the conveyance is 
valid.^*^ However, statutes prohibiting corporations 
from making transfers and assignments in contem¬ 
plation of insolvency or from making conveyances 
with intent to prefer creditors, but which are not 
intended to apply to foreign corporations, do not of 
themselves evidence a public policy which would 
prohibit foreign corporations from making such 
transfers, assignments, or conveyances in the 
state.'^® 

§ 1895. Preferred Debts 

A court will disregard statutes of the state of domicile 


20 C.J.S. 

of a foreign corporation prescribing preference for certain 
debts where prejudicial to resident creditors, but local 
statutes of such nature will be adhered to if applicable 
to foreign corporations. 

Statutes which declare certain debts preferred in 
case of the insolvency of a corporation organized 
under the laws of the state have no extraterritorial 
effect, except by comity, and hence a court admin¬ 
istering the assets of a foreign corporation will dis¬ 
regard such statutes where their enforcement would 
prejudice the rights of resident creditors,79 In dis¬ 
tributing the assets of an insolvent foreign corpo¬ 
ration, preference may be given to claims of a cer¬ 
tain nature where so provided by statute in the ju¬ 
risdiction effecting the distribution^O but not where 
the statute is restricted in application to domestic 

corporations.81 

§ 1896. Set-OfF 

A creditor, when sued by the assignee of an insolvent 
foreign corporation, may set off the full amount of hic 
demand. 

The rule that all creditors of an insolvent corpo¬ 
ration are entitled to share equally in the distribu¬ 
tion of Its assets does not prevent a creditor, when 
sued by the assignee of an insolvent foreign corpo¬ 
ration from setting off the full amount of his de- 

mand.*2 
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What law governs as to preferences 
generally see supra $ 1383. . 

TSL Pa.—^Benevolent Order, etc. v. 
Sanders, 28 Wkly.N.C 321. 

73. N.T—Standard Nat Bank v. 
Garfield Nat. Bank, 67 N.T.S, 472, 
56 AppDiv. 48, 49. 

14a C.J. p 1348 note 60. 

74. tr.a —^Irving Trust Co. v. Mary¬ 
land Casualty Co, C.C.A.N.Y., 83 
P2d 168, 111 ALiR 781, certiorari 
denied Maryland Casualty Co. v 
Irving Trust Co., 67 S Ct. 34, 299 
U.S. 571, 81 L.Bd. 421. 

14a C.J, p 1348 note 61. 

Statute imposing liability 
Under statute making ofiScers, di¬ 
rectors, and stockholders of foreign 
corporation doing business m state 
liable for "illegal” transfers of prop¬ 
erty made when such corporation is 
Insolvent or threatened with insol¬ 
vency, transfers themselves are ille-. 
gal and can be set aside.—Irving 
Trust Co. y. Maryland Casualty Co, 
supra. 

75. N.X.—Walter v. F E. McAlis¬ 
ter Co., 48 N.T.S. 26, 21 Misc. 747, 
27 N.T.Civ.Proc 38. 

lien 

Where a foreign corporation 
Insolvent and its president knew of 


such condition and negotiated to pre¬ 
vent creditors from taking steps 
against it and then assigned his 
claim agaanst the corporation to cer¬ 
tain persons, they could not by at¬ 
tachment secure a preferential lien 
upon the corporation property as 
against other general creditors.—^Mc¬ 
Cormick V. Cornell & Wardlaw, Tex, 
CivJV.pp.. 198 SW 1083. 

7a Miss—^Lamb v. Russel, 82 So 
916, 81 Miss. 382 

NJ—John Agnew Co. v. Paterson 
Bd. of Education, 89 A. 1046, 83 N 
J.Eq^ 49, afdrmed 90 A. 1136, 83 N 
J.EqU 339. 

Tex,—^Fowler v Bell, 87 S W. 1068, 
90 Tex. 150, 69 Am.S.R. 788, 39 L 
RA. 254. 

14a C.J. p 1348 note 68. 

77. U S.—^Irving Trust Co. v Mary¬ 
land Casualty Co., CCA.NY, 83 
F2d 168, 111 AL.R. 781, certioran 
denied Maryland Casualty Co v 
Irving Trust Co., 67 S Ct. 34, 299 
U.S. 571, 81 L.Ed. 421 
7a NY.—^Vanderpoel v. Gorman, 86 
N.E. 982, 140 N.Y. 668, 87 Am.S R. 
601, 24 L.R.A. 648. 

14a C.J. p 1347 note 67. 

Applicability of domestic laws to for¬ 
eign corporations generally see su¬ 
pra, 6 180,7. 


73, N C —J. A Holshouser Co. v. 
Gold Hill Copper Co, 59 S E. 660^ 
188 NC 248, 70 LRA, 183. 

14a C J. p 1348 note 66. 

80. Del —^Atlantic Refining Co. v* 
Penn Seaboard Steel, Corporation,. 
138 A 724, 16 Del Ch 1, 

Wage claims 

Del—Atlantic Refining Co. v. Penn 
Seaboard Steel Corporation, supra. 

Tax claim 

Claim of the state of New York 
for license tax imposed on a foreign 
corporation doing business in the 
state under Tax L 5 181, as amend¬ 
ed by NYL1917 c 490, was entitled 
to priority of payment over general 
creditors from assets in the hands of 
receivers of a federal court in New 
York, although the state had not, by 
levy, acquired a lien on the property 
prior to the receivership.—Sweet v. 
All Package Grocery Stores Co, CC. 
ANY, 262 F. 727, affirmed Marshall 
V. People of State of New York, 41 
S.Ct. 148, 254 US 880, 65 L Ed. 316. 

81. Del —^Atlantic Refining Co v. 
' Penn Seaboard Steel Corporation, 

138 A. 724, 16 Del Ch 1. 

88. La.—^Life Assoc of America v. 
Levy, 88 La Ann. 1208. 
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J. CONSOLIDATION, DISSOLUTION, AND REORGANIZATION 


§ 1897. Consolidation and Effect of Consoli¬ 
dation 

The consolidation of corporations created m different 
states may be accomplished where initially authorized 
or subsequently ratified by the concurrent action of the 
several statesi and the effect thereof is in one sense to 
create a new corporation succeeding In rights and duties 
to the original corporations, although in a strict legal 
sense a domestic resident corporation exists within each 
state so far as the corporation has been created by it. 

Corporations created by different states may be 
consolidated by the concurrent action of the several 
states.83 Such a union may also be effected by the 
action of one of the states in recreating the foreign 
corporation as a domestic Corporation,84 and it may 
authorize the consolidation of this new “entity* with 
a similar corporation existing under the laws of a 
third state.85 Generally no consolidation can occur, 
however, unless authority to consolidate with for¬ 
eign corporations is clearly and aflGirmatively con¬ 
ferred upon each constituent corporation,8« al¬ 
though ►the validity of transactions in the nature of 
mergers or consolidations of corporations have in 
some cases been recognized notwithstanding the ap¬ 
parent absence of statutory authority therefor.s^ 


Statutory authority to consolidate with “other 
corporations” is insufficient to authorize consolida¬ 
tion with a foreign corporation.88 Authority to 
consolidate with a “corporation in this state, or oth¬ 
erwise” does not, it has been held, authorize a cor¬ 
poration to consolidate with a corporation created 
m another state.89 Obviously a domestic and a for¬ 
eign corporation cannot consolidate under a statute 
which IS expressly limited in its authorization to 
corporations created by the state.®® In any case, 
a consolidation of corporations of different states, 
which because of want of charter or statutory au¬ 
thority on the part of one or all of the constituent 
companies is invalid, may be given effect by subse¬ 
quent ratification or recognition by the domiciliary 
legislature;®! but an attempted consolidation will 
not be validated by a subsequent statute permitting 
consolidation of domestic and foreign corporations,, 
unless it is retroactive in its terms.®® In an action 
by a consolidated corporation there is no presump¬ 
tion that a foreign corporation which is one of its 
constituent corporations had power to consolidate.®® 

Effect of merger or consolidation or related trans¬ 
actions. By the consolidation of corporations of 


83. NJ—New York Telepkone Co 
V. State Board of Taxes and As¬ 
sessment, 169 A 810, 10 N J Misc. 
592. 

Vt—^Vermont Valley R. R v Con- 
. necticut River* Power Co. of New 
Hampshire, 133 A 367, 99 Vt. 397. 
14a C J. p 1348 note 68 
Consolidation of corporation senerel- 
ly see supra 9S 1603-1687 
“The sanction of the state to such 
a consolidation may be expressed by 
authority given in a general law, or 
it may be done by the special char¬ 
ters of the consolidated companies 
passed before consolidation, or by a 
subsequent legislative ratification of 
an unauthorized consolidation.”— 
People V. Dunleith & Dubuque Bridge 
Co., 162 NH 526, 633, 822 Ill. 99. 
Tax on privilege of oousoUdatlon 
Legislature may impose tax on 
privilege, of consolidating domestic 
and foreign corporations and on sub¬ 
sequent capital stock increases — 
New York Cent. R. Co. v. Flynn, 261 
NYS. 343, 233 App Div 123, aflElrmed 
178 NE 791, 267 N.Y 668. 

84u U S.—^Louisville Trust Co v. 
Louisville, N. A^ ds C R Co., Ky, 
76 P 433, 22 CCA. 878. modified 
on other grounds 19 S.Ct. 817, 174 
US 562, 43 LBd. 1081—Western 
& A R Co V. Roberson, Tenn., 61 
F 692, 9 CCA 646 

86 . US —^Louisville Trust Co. v 
Louisville, N. A. & C R. Co., Ky., 


76 F 438, 22 C C.A. 878, modified 
on other grounds 19 S Ct. 817, 174 
US. 662, 43 LBd. 1081 
N.J.—^Riker, etc, Co. v United Drug 
Co, 82 A 930, 79 N. J Bq. 680, Ann 
Cas 1913A 1190. 

80. Del.—Gott V. Live Poultry 

Transit Co., 168 A. 801, 17 Del Ch 
288 

Ill.—Morns v Interstate Iron & Steel 
Co. 267 III App. 613. 

Mo—In re Doe Run Lead Co., 223 S 
W 600, 283 Mo 646. 

14a C J. p 1348 note 71. 

87. Minn —^Paterson v. Shattuck 

Arizona Copper Co., 244 N.W, 281, 
186 Minn. 611. 

Bights of dissenting stockholders 

(1) Transaction involving transfer 
of properties of domestic corpora¬ 
tions to newly organized foreign cot> 
poration was held not sale of stock, 
but consolidation or merger into new 
cori>oration, and where the basis of 
exchange of share of either of do¬ 
mestic corporations for share of 
stock of foreign corporation was un¬ 
fair, small number of dissenting 
stockholders, objecting to consolida¬ 
tion or merger may be given option 
to take stock in consolidated corpo¬ 
ration on basis of fajir exchange, or 
to take value of stock in old corpo¬ 
ration at last market or highest in- 
trmsic value between time of con¬ 
solidation and trial with legal inter¬ 
est from date at which value is fixed. 
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—^Paterson v Shattuck Arizona Cop¬ 
per Co, supra. 

(2) Right of minority stockholder 
in Connecticut corporation, whose as¬ 
sets had been transferred to Massa¬ 
chusetts corporation, to compel issu¬ 
ance of stock in proportion to amount 
issued to other stockholders, is de¬ 
pendent on proof that his mterest in 
assets of Connecticut corporation 
had a property value, and valuation 
placed thereon In certificate of or¬ 
ganization of the Massachusetts com¬ 
pany does not estop defendants to 
deny such valuation; finding that 
the majority stockholder of Connec¬ 
ticut coiporation comnutted no fraud 
on minority stockholder was held 
warranted—O'Brien v O’Brien, 14X 
N.E. 236, 246 Mass. 411 
sa. Conn.—^Bishop v. Brainerd, 28 
Conn. 289. 

sa N.J.—^Black V. Delaware, etc.. 
Canal Co., 24 N. J Equ 466, revers¬ 
ing 22 N JEq 130. • 

9a NJ—^Riker, etc. Co. v United 
Drug Co, 82 A. 930, 79 N.JEq. 680, 
Ann.Cas.l913A 1190. 

91. Ill—People V. Dunleith & Du¬ 
buque Bridge Co., 162 NE. 626, 322 
Ill. 99. 

14a C J. p 1349 note 72. 

90. Ill.—^American L. & T. Co. 
Minnesota, etc., R. Co., 42 N.E. 153,. 
167 III. 641. 

93. Mich.—^Brown v. Dibble, 82 N.. 
W. 666, 65 Mich. 620. 
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different states, it is gfenerally considered that the 
consolidated corporation becomes a new corpora¬ 
tion, succeeding to all rights and franchises, and 
subject to all duties and obligations, imposed on the 
original corporations.^^ In the strict legal sense, 
however, the different states do not unite in con¬ 
solidating the several corporations into a single one, 
but the result of such legislation is in law to cre¬ 
ate a separate and distinct corporation in each state, 
each of which is, for the purposes of jurisdiction 
and residence or citizenship, and in other cases in 
which residence or citizenship is material, a citizen 
and a resident or inhabitant of the state by or un¬ 
der the laws of which it was created, so that there 
is a domestic resident corporation within each state 
in so far as the corporation has been created by 
and exists under its laws, and a foreign corpora¬ 
tion in so far as it exists and exercises franchises 
under the laws of another state.^5 

A foreign corporation assuming a domestic cor¬ 
poration’s liabilities as part of the consideration 
for assets taken over becomes liable for breaches 
of contract committed by the domestic corpora- 
tion.9® On the other hand, the mere fact that a do¬ 
mestic corporation succeeded to the business of a 


foreign corporation will not of itself serve as 
ground for holding it responsible for acts previously 
committed by its predecessor in interest,® 7 although 
under certain circumstances such responsibility may 
exist.®® 

§ 1898. Dissolution 

The dissolution of a corporation Is governed and con¬ 
trolled solely by the laws of the state of its creation and 
cannot be accomplished by the courts of another state 
although such other courts may grant equitable relief 
founded on their power over officers or property within 
their jurisdiction. 

The dissolution of a corporation, whether by the 
expiration of its charter, the forfeiture of its priv¬ 
ileges, or as a result of its insolvency, is governed 
and controlled solely by its charter and the laws of 
the sovereignty by which it was created,®® and the 
courts of another state or country will generally 
recognize the right of the government of the corpo¬ 
ration’s domicile to dissolve^ or destroy the corpo¬ 
ration and to confiscate its property and rights with¬ 
in the domiciliary jurisdiction.® So the courts of 
one state or country have no jurisdiction or power 
to dissolve a corporation created by another state 
or country,® or to interfere in the administration 


IlL — ^People V. Dunleith & Du¬ 
buque Bndge Co., 152 N.S 526, 822 
Ill. 99. 

14a C J. p 1228 note 24 
XlablUty tuader chartear of one state 
Legal status of corporation, form¬ 
ed by consolidation under authority 
of states creating constituent cor¬ 
porations, IS unaffected by provision 
in consolidation agreement for con¬ 
tinued identity of constituent corpo¬ 
rations or by Its designation as con¬ 
solidated ^'companies,** and the cor¬ 
poration Is responsible as a unit for 
acts and neglects of itself, its agents 
and servants; it may be liable m one 
state in which it is chartered for in¬ 
juries therein actionable under char¬ 
ter of another state making it liable 
for injuries in either state, and a 
judgment rendered by court having 
jurisdiction binds It everywhere — 
Vermont Valley R R, v. Connecticut 
River Power Co. of New Hampshire, 
133 A. 367, 99 Vt 397. 

Bight to suoceed not Implied 
It has been said, however, that the 
right to transfer franchise powers of 
■a corporation organized under the 
laws of one sovereignty to a corpo¬ 
ration organized under the laws of 
a different sovereignty is extraor¬ 
dinary and cannot be Implied in the 
absence of explicit statutory enact¬ 
ment to that end.—^Petition of Wor¬ 
cester County Nat Bank of Worces¬ 
ter, 162 NB 217, 268 Mass 444, mod¬ 
ified on other grounds Bx parte Wor¬ 
cester County Nat Bank of Worces¬ 


ter, 49 set 368, 279 US 847, 73 Jm 
Ed. 733, 61 ALR 98 

96^ NJ—^New York Telephone Co. 
V. State Board of Taxes and As¬ 
sessment, 169 A 810, 10 NJMisc 
692 

N Y —^New York Cent R Oo v 
Flynn, 261 NYS 343, 233 AppDiv 
123, affirmed 178 N.EI 791, 267 NY 
553 

14a CJ p 1229 notes 25-27, p 1230 
notes 28, 29 
Xnoideiioe of status 

Corporation, formed by consolida¬ 
tion under authority of states creat¬ 
ing constituent corporations, has 
rights, and is subject to liabilities in 
each state specified in charter grant¬ 
ed original corporation in that state; 
It IS a citizen of each state for pur¬ 
pose of jurisdiction, and it can hold 
meetings and transact business in 
each state.—^Vermont Valley R R, v. 
Connecticut River Power Co of New 
Hampshire, 133 A 367, 99 Vt. 397 

96. Mich.—^Morlock v. Mt Forest 
Fur Farms of America, 267 N.W. 
880, 269 Mich 549 

97. Cal.—Braren v Reliable Carpet 
Works. 13 P.2d 972, 126 Cal App 
489, followed in 13 P 2d 973, 125 
Cal App. 786. and Welch v. Reliably 
Carpet Works, 13 P 2d 973, 126 Cal 
App 785. 

9& Mo —^Ingram v Prairie Block 
Coal Co, 6 SW.2d 413, 819 Mo. 
644 


Questiou for Jury 

Fact that employer, which sold its 
assets to a newly formed domestic 
corporation shortly after injury to 
employee, was foreign corporation 
and had no office iij state by which 
It could be served, was properly be¬ 
fore jury on question of liability of 
purchasing corporation by reason of 
the nature of the transfer—^Ingram 
V Praine Block Coal Co, supra 
99, US—^Ward v Foulkrod, C.CA 
Pa, 264 F 627, affirming, DC, 
Wheeler v. Badenhausen Co, 260 
F 991 

Mich—^Mills v Anderson, 214 NW. 
221, 238 Mich. 643 

Tex—^Mitchell v Hancock, Civ App, 
196 SW 694 

1. Ala—George D Witt Shoe Co 
V Mills, 140 So. 678, 224 Ala. 600. 

8. US —U S V Bank of New York 
& Trust Co, CCA.NY, 77 F 2d 
866, affirming, DC, 10 F Supp 269, 
certiorari granted 56 S.Ct 111, 296 
US. 568, 80 LEd 393, affirmed 56 
s et. 343, 296 U.S 463, 80 L Bd. 
8*31, and affirmed, C C A, U S v 
President and Directors of Man¬ 
hattan, 77 P2d 881. 

3. Ark —^American Zinc Products 
Co V Sanders, 298 S W. 867, 176 
Ark. 133—Macon v Le Croy, 296 
SW. 31. 174 Ark. 228. 

DC—^Palmer v. Morgan, 46 AppD 
C 384 

Mass.—^Raynes v. Sharp, 130 NB. 
199, 238 2i^Cass 20. 
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ther-eof;4 nor can the laws of such other state or 
country govern as to the method of winding up the 
alfairs of the corporation.^ The fact that the for¬ 
eign corporation does business or owns property in 
the state where the action to dissolve is brought 
does not give the court power to dissolve it,® and 
hence the mere forfeiture of a foreign corporation’s 
permit to do business in the state does not forfeit 
the corporation’s charter, dissolve it, or otherwise 
affect its legal status.*^ Regardless of the grounds 
for dissolving the corporation, it retains its charac¬ 
ter, with all the legal capacity it ever possessed, 
until dissolved by a proper proceeding had in the 
state of Its creation.® 


§ 1898 

However, the court may have jurisdiction to par¬ 
tition the pBoperty of a foreign corporation within 
the state,® or to give other equitable relief founded 
on the court’s power over the corporation officers 
or property within its junsdiction,^® as by appoint¬ 
ing a receiver to marshal corporate assets in the 
state for distribution to creditors and stockholders 
in accordance with the rules stated in § 1888 supra. 
Although only the state of domicile may question 
whether the corporation’s existence has ceased be¬ 
cause the period for which it was incorporated has 
expired,the courts of another state may inquire 
into and determine, where the question is presented, 
whether the corporation has, by its own acts, ceased 
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Mich—^Mills V Anderson. 214 N.W 
221. 238 Mich 643. 

Neb—^State v Brictson Mfgr Co, 207 
NW 664, 666, 114 Neb 341. 44 A 
L R 1172, citing* CorpnB and 

modifying 206 NW 246, 113 Neb 
781, 41 ALR 992. 

Wis —Turner v Turner Mfg. Co., 199 
N W 166, 184 Wis 608. 

14a C J p 1349 note 82 
OontroUlng statute 

Illinois statute governing dissolu¬ 
tion of corporation could not control 
dissolution of Missouri corporation 
—^Illinois Power & Light Corporation 
V Hurley, CCAMo., 49 P2d 681, 
certiorari denied 62 S Ct 19, 284 XT 
S 637, 76 LEd 641 
4i Kan—Sooy v Brinhman, 284 P. 
876, 129 Kan. 723. 

Removal of trustee appointed in 
state of domicile is not withm juris¬ 
diction of court—Sooy v. Bnnlcman, 
supra. 

5. Cal —Seth v Lew Hing, 14 P 2d 
537, 125 Cal App 729, rehearing de¬ 
nied 15 P 2d 190, 126 Cal.App. 729. 
Ill —^Perry v. Western Motor Car Co., 
279 Ill App 195 

6L La—Wilkinson v. Wogan, 110 So. 
176, 177, 162 La 133, quoting Cor¬ 
pus Juris. 

14a C J. p 1349 note 88. 

ApxKdutmeut of liquidators 

A court in a state in which a for¬ 
eign corporation does business has 
no power to appoint liquidators to 
wind up Its affairs and, since such 
liquidators have not been appointed 
In accordance with the law of the 
corporation's domicile, they have no 
capacity to sue In the state and 
their appointment could be collateral¬ 
ly attacked by one sued by them.— 
Wilkinson v Wogan, supra 
7- Tex—^Real Estate-Land Title & 
Trust Co v. Dildy, 92 S.W.2d 818, 
error refused. 

Other statemaut of rule 

While a foreign corporation which 
has forfeited its right to do business 
in the state cannot defend in an ac¬ 
tion against it, it may still have a 


legal existence elsewhere, and is 
not dead in the sense of a domestic 
corporation which has been dissolved 
or expired—^Rowe v. Stevens, 137 P 
159, 25 Idaho 237. 

8. Ark —^American Zinc Products 
Co V Sanders, 298 SW. 867. 176 
Ark 133. 

14a C J p 1349 note 81. 

Bmstence not terminated 

(1) Evidence held insuflacient to 
establish dissolution as a matter of 
law, so as to preclude suit by or 
against the corporation in a foreign 
state 

Ala —G-eorge D Witt Shoe Co v 
Mills, 140 So 678, 224 Ala 600 
Tex —^Perguson-McKinney Dry Goods 
Co V. Garrett, Com App, 262 SW 
738, reversing, Civ.App., 236 S,W 
245. 

(2) In the absence of express 
words or necessary implication m 
language of decrees to that effect, 
existence of Russian corporations 
was not terminated by Russian 
Soviet decree, prohibiting and at¬ 
tempting to severely punish settle¬ 
ments abroad without special per¬ 
mit of government; by decree of 
June 28, 1918, annulling all shares, 
bonds, and securities of Russian or 
private holder, a list of which had 
not been produced to People's Bank 
of Russian government; or by de¬ 
crees of June 28, 1918, and Novem¬ 
ber 29, 1920, purporting to nation¬ 
alize certain Russian corporations — 
Joint-Stock Co of Volgakama Oil & 
Chemical Factory v National City 
Bank of New Tork, 148 NB. 662, 240 
NT. 868, affirming 206 NTS 476, 
210 AppDiv 666, and reargument de¬ 
nied 160 N.B. 632, 241 NT. 509. 
Failure to hold ineetixiga 

Failure of foreigrn corporation's 
stockholders to meet regularly and 
elect directors did not of itself de¬ 
stroy its charter—Schoen v Lipkin, 
169 A. 198, 106 Pa Super 127. 

9. Ark—^Federal Union Surety Go. 
V Flemister, 130 SW. 674, 96 Ark. 
889. 


Tex—^American Tribune New Colony 
Co V Schuler, 79 SW 370, 34 
Tex Civ App 660. 

14a C J. p 1349 note 84. 

10. Ark.—^Macon v Le Croy, 295 S- 
W 31, 174 Ark. 228. 

14a C J p 1350 note 85. 

Zutemal affairs 

In a proper case, court had juris¬ 
diction over internal affairs of dis¬ 
solved foreign corporation, which 
had done business and was liquidat¬ 
ing in state —Wettengel v Robinson, 
136 A. 673, 288 Pa 362. 

BatentioiL of assets by unauthorised 
porsouB 

That foreign corporation becomes- 
defunct without successor does not 
necessarily preclude court from pre¬ 
venting indefinite retention of local- 
assets by unauthorized persons when 
claimed by creditors or stockholders. 
—^Issaia V Russo-Asiatic Bank, 280 
N.TS 735, 166 Misc. 496. 

AccoTULting 

(1) Court has Jurisdiction of stock¬ 
holder's complaint seeking account¬ 
ing from liquidating trustees of dis¬ 
solved foreign corporation, where 
parties were before court and full 
justice could be done.—^Ramsey v. 
Rosenthal, 276 N.T S. 788, 242 App 
Div 526. 

(2) Court may properly exercise Ju¬ 
risdiction to require only an account¬ 
ing from officers and directors of dis¬ 
solved foreign corporation, where cor¬ 
poration had principal office, and did 
business in state, and officers and di¬ 
rectors resided there, such action may 
be maintained by the stockholders de¬ 
spite failure to allege demand on 
the corporation where demand would 
have been futile, and the corporation 
is not a necessary party to the action; 
relief should not be denied because 
the government would claim as tax¬ 
es any sum disclosed—Wettengel v- 
Robinson, 186 A. 673, 288 Pa. 362. 

11. Ill.—^People V. Dunleith & Du¬ 
buque Bridge Co, 152 NB. 526, 32ff 
la 99. 
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to exist.i* The fact that a domestic corporation is 
also operating under foreign charters will not save 
It from dissolution by the court, if statutory ground 
for the dissolution exists .^3 

Nonresident trustees. The courts of a state can¬ 
not reach nonresident trustees of a domestic cor¬ 
poration, so that, if the assets of the corporation 
are in charge of the nonresident trustees, they can 
be reached only through the courts of the state hav¬ 
ing jurisdiction over them.^^ 

§ 1899. '-Effect of Dissolution in Domicil¬ 

iary State in General 

As a general rule, a decree of dissolution In the 
domiciliary state is binding in other states as to the 
existence of the corporation and Its status and powers 
after dissolution, but the Jurisdiction of the court to effect 
the dissolution may be attacked in other states by the 
party sought to be bound thereby. 

A decree of dissolution in the state granting the 
charter is binding eveiywhere and determines the 
existence of the corporation ever3rwhere,i5 and the 
law of that state as to the status and powers of 
the corporation after its dissolution ordinarily gov- 
erns.l® However, it has been held that such disso¬ 
lution does not have extraterritorial operation m a 
foreign state where the corporation is doing busi¬ 
ness until the foreign state assumes jurisdiction to 
enforce the dissolution hence the voluntary dis¬ 
solution of the corporation in its domiale does not 
in another state have the effect of extinguishing 


obligations due by the corporation or to it.^^ More¬ 
over, where the dissolution of a foreign corpora¬ 
tion is presented in an action by or against it, the 
party sought to be bound thereby may assail the 
jurisdiction of the court or other authority issuing 
the decree,^® and the jurisdiction of the courts of 
another state to dissolve a corporation, being a mat¬ 
ter of foreign law, will not be presumed.^® A cor¬ 
poration which has received similar charters from 
different states may be dissolved and wound up in 
one state without its franchise in other states be¬ 
ing affected.2i 

§ 1900. - Effect on Actions by and against 

Foreign Corporations 

In the absence of statute, a dissolved foreign corpo¬ 
ration may not maintam suit in another state or have 
judgment there recovered against It, but creditors may 
nevertheless enforce claims against corporate property 
situated in other states unless such enforcement would 
require a personal judgment. 

Although some authority exists to the contrary,^^ 
the right of a foreign corporation which has been 
dissolved to institute an action or to continue as a 
party to a pending action is ordinarily determined 
under the law of the corporation's domicile.^s in 
the absence of statutory provision in the domiciliary 
state or in the state of forum, a valid personal judg¬ 
ment cannot be obtained against a foreign corpo¬ 
ration which has been dissolved for all purposes by 
a court or other authority having jurisdiction of the 
subject matter and parties.^^ This is true although 


12. Iowa—Carey v. Cincinnati, etc., 
R Co., 5 Iowa 367. 

14a C J p 1360 note 86 

13. Conn—^Hart v Boston, eta, R 
Co., 40 Conn 624. 

14a C J p 1090 note 48. 

14. N J —^Horne v Frederick Har¬ 
rington, Ina, 100 A. 836, 87 N J. 
Fa- 827. 

15. Ala.— "Ex. parte Davis, 162 So. 
306, 280 Ala 668 

Mich.—tJ. S. Truck v. Pennsylvania 
Surety Corporation, 243 N.W. 311, 
312, 269 Mich 422, citlngr Corpus 
Juris. 

N.T—^Lehrich v Sixth Avenue Ban- 
corporatfon, 296 l^TYS. 358, 261 
App Div 391. 

14a C J. p 1350 note 88. 

Szerolsa of poweann 
,If exercise of powers incident to 
incorporation is suspended by state 
of incorporation, suspension will be 
effective m einother state.—Standard 
liumber Co v Interstate Trust Co., 
C.CAFla, 82 F 2d 346, oertiorarl de¬ 
nied Interstate Trust &. Banking- Co. 
V. Standard Lumber Co, 67 S.Ct. 8, 
299 US 645, 81 LEd 401. 


16. Pa—Wettengel v Robinson, 136 
A. 673, 288 Fa. 362. 

Comity 

A statute of the state of domicile 
assigning the dissolved corporation's 
property to a state officer will be 
given effect in another state only on 
the ground of comity and not by con¬ 
stitutional mandate.—TJ S Truck v. 
Pennsylvania Surety Corporation, 243 
N.W. 811, 269 Mich. 422 

17. NT—^Hammond V National Life 
Assoa, 69 N.T S 685, 68 App.Div 
453, appeal dismissed 61 NE. 244, 
168 NT 262. 

18. Va—^DuPont Engineering Co v 
John P. Harvey Const Co., 168 S 
E 891, 166 Va 582 

19. Mass.—Olds Vy City Trust, etc., 
Co, 70 N.E. 1022, 186 Mass. 600, 
102 Am S R. 366-^. B Folger v. 
Columbian Ins. Co, 99 Mass. 267, 
273, 96 Am D 747, affirmed 20 Wall. 
1, 22 LEd. 307. 

14a C J. p 1360 note 90. 

20. Mass.—Olds v. City Trust, eta, 
Co, 70 NB. 1022, 186 Mass 600, 
506, 102 Am SR 366. 

14a CJ. p 1090 note 44, p 1350 note 
9L 


21. Conn—^Hart v. Boston, eta, R. 
Co, 40 Conn 524 

22. US—^Van Schaick v. Parsons, 
DC Mont, 11 PSupp 654. 

23. US —Stentor Electric Mfg. Co. 
V Klaxon Co., DC Del., 23 PSupp. 
361. 

Tex —^Pergruson-McKinney Dry Goods 
Co V. Garrett Com App, 262 8 W 
738, reversing, Civ App., 286 S.W. 
245. 

24. U.S—U S., to Use of Colonial 
Brick Corporation, v Federal Sure¬ 
ty Co, CCAMd, 72 P2d 961, cer¬ 
tiorari denied 56 S Ct e’OT, 294 U. 
S. 711, 79 LEd 1246 

Ark.—Shreve Chair Co v Manufac¬ 
turers' Furniture Co., 271 S.W. 964, 
168 Ark 766. , 

Mich—^U S. Truck Co. v Pennsylva¬ 
nia Surety Corporation, 243 N.W. 
311, 269 Mich. 422 
14a C J p 1860 note 94. 

Pre-Soviet SusBlan. oorporatioiui 
retain their Juristic personality, not¬ 
withstanding nationalization decrees 
of Soviet Union, and may be sued In 
New Tork courts, in absence of spe¬ 
cial circumstances.—^Issaia v. Russo- 
Asiatlc Bank, 280 N.T.S 736, 166 
Misc. 495. 


128 



20 C.J.S. 


CORPORATIONS 


§ 1901 


the foreign corporation may have done business 
in and left property in the state where the suit is 
attempted ^5 So the dissolution of the foreign cor¬ 
poration ordinarily has the effect of terminating the 
power of an agent in another state to accept serv¬ 
ice of process for the corporation.26 Neither can 
a dissolved foreign corporation maintain an action 
in the courts of a state other than that of its crea- 
tion.27 Also, as appears in Abatement and Revival 
§ 102 b (1), the rule that, in the absence of a stat¬ 
ute, dissolution of a corporation abates actions by 
or against it, applies in actions by or against foreign 
corporations. As is stated mfra § 1902, however, 
the legislature of a state may provide that the ex¬ 
istence of the dissolved corporation be continued 
for a limited time for the purpose of permitting suit 
by or against the corporation. 

The foreign Ifquidator of a foreign corporation 
has a standing to appear and represent such corpo¬ 
ration to the same extent as would a receiver.^s 

Actions to enforce claims against property in 
state. Whale, as stated above, no valid personal 


judgment can be rendered against a foreign corpo¬ 
ration after it has been completely dissolved, cred¬ 
itors may enforce their claims against any property 
in the state belonging to the corporation by appro¬ 
priate proceedings in equity,or otherwise,30 ex¬ 
cept where the validity of such proceedings depends 
upon the secunng of a personal judgment against 
the corporation.3i A statute which provides for the 
subjection of property in a state belonging to a dis¬ 
solved foreign corporation is constitutional.^^ 

§ 1901. — Effect on Property of Foreign 
Corporation 

The dissolution of a foreign corporation does not 
determine the disposition of its property in other states, 
and the courts therein may direct the sale of the prop¬ 
erty, which IS to be regarded as a trust fund for creditors 
and stockholders and not subject to escheat or reversion 
to the donors. 

Notwithstanding the dissolution of a corporation 
in the state of its domicile, ancillary proceedings 
are necessary in order to determine the disposition 
of property located in another state.33 So, where 


25. Ala —^Fitts V National Life 
Assoc, 30 So 874. 130 Ala 413. 

aOi Mich —Livingston v Southern 
Surety Co of New York, 247 NW 
712, 262 Mich 438—U. S. Truck Co 
V Pennsylvania Surety Corpora¬ 
tion, 243 NW 311, 269 Mich 422 
Pa.—^Kelly v International Clay 
Products Co, 9 Pa.Dist & Co 704 
Va—DuPont Engineering- Co v John 
P Harvey Const Co, 168 SE 891, 
156 Va 682 

fi7. Del—^Kirwan Mfg. Co v Trux- 
ton, 44 A 427, 18 Del. 48 
DC—Indian Protective Assoc v 
Gordon, 34 App.D.C 563, amrxned 
32 set 839, 225 US 698, 56 L Ed. 
1262 

NT—Matter of Skelly, 96 NT.S 
1076, 109 AppDiv 68 
Tex—Baldwin v. Johnson, 65 S.W 
171, 96 Tex 85. 

14a C J p 1351 note 96. 

Conservators of a dismembered 
foreign corporation may not exercise 
powers in a state in which no as¬ 
sets of the corporation are located 
—Sevemoe Securities Corporation v. 
liOndon & Ltancashire Ins Cc., 174 
N.B 299, 265 NT. 120, reversing 240 
NT.S. 872, 228 App Div. 808, and re- 
argument denied and remittitur 
amended 175 NB. 345. 266 NT. 631 

28. NT—^Hiller v Russo-A&iatic 
Bank, 273 NTS 694, 242 AppDiv 
688, reversed on other grounds 195 
NR 142, 266 NT. 484. 

Rights eu3 against local creditors see 
supra } 1888 b 

29. Ala.—^Ex parte Davis, 162 So 
306, 230 Ala 668. 

20 C.J.S.—9 


Ark —^Macon v Le Croy, 295 S W 31. 

174 Ark 228. 

14a C J p 1851 note 1. 

Suit in another county 
Refusal of circuit court which ap¬ 
pointed receiver on dissolution of 
foreign corporation to administer lo¬ 
cal fund of corporation to permit re¬ 
ceiver to be sued in action at law in 
circuit court of another county was 
not abuse of discretion in absence of 
showing why plaintiff's claim against 
receiver could not be readily deter¬ 
mined in equity proceeding for ad¬ 
ministering fund in which receiver 
was appointed—^Bx parte Davis, 162 
So 306, 230 Ala. 668 

30. Miss —^Rawlings v. American 
Oil Co, 161 So. 861. 173 Miss. 683 

14a C J p 1351 note 2 
Attachment and gtumislmient 

(1) Rights of plaintiff under at¬ 
tachment and garnishment, where 
receivership proceedings for dissolu¬ 
tion of defendant foreign corpora¬ 
tion were commenced in foreign court 
subsequent to attachment and gar¬ 
nishment, were held not defeated by 
dissolution of foreign corporation — 
Watts v. Southern Surety Co of New 
Tork, 248 N.W. 347, 216 Iowa 160 

(2) Attachment and garnishment 
of property of foreign corporation 
generally see infra §§ 1930-1931. 

31 . A.la —^Fitts V. National Life 
Assoc. 30 So 374, 130 Ala 413. 

Conn—^Morgan v New Tork Nat 
Bldg., etc.. Assoc, 46 A. 877, 73 
Conn 161. 

NT—^Martyne v American Union F 
Ins Co, 110 NE 502. 216 N.T. 183, 
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affirming 163 NTS. 483, 168 App 
Div 380 

14a C J p 1352 note 3 
FroceedULg "quacd In raaoi” 

Action asking for appointment of 
receiver of foreign corporation which 
has been dissolved receiver having 
been appointed in its home state, is 
“proceeding quasi in rem,“ requuing 
personal service on the corporation, 
and cannot be maintained—^Droppel- 
man v Illinois Surety Co., 164 P. 
70, 96 Wash 476, LRA1917D 1032. 

32. N. r.—Oliner v American-Ori¬ 
ental Banking Corporation, 297 N. 
T S 432, 252 App Div 212, motion 
granted 298 NTS. 1010, 362 App. 
Div. 764, affirmed 13 N.B 2d 783, 
277 N.T. 588 

14a C J p 1352 note 4. 

Xaquidatioii prior to date of statute 
The statute relating to disposition 
of New York property of foreign 
corporation which has ceased to do 
business or has been dissolved, liq¬ 
uidated, or nationalized, applies to 
liquidation instituted prior to the 
time the statute went into effect, so 
long as physical possession of the 
property is available in New York. 
—Oliner v. American-Oriental Bank¬ 
ing Corporation, supra. 

33. Md.—^Meredith v. Washington 
Loan & Trust Co, 184 A 206, 161 
Md 274. 

Fresumptiou 

Long lapse of time, after annul¬ 
ment of corporation charter in Vir¬ 
ginia, without disposition of its 
property in Maryland, was held to 
raise presumption that no proceed¬ 
ings for disposition of its proper- 
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the charter of a foreign corporation is annulled in 
its domicile, the court of another state has juris¬ 
diction on suit of stockholders to direct the sale, 
either through trustees or receivers, of locally sit¬ 
uated real estate of the corporation.^^ 

The property of the dissolved foreign corporation 
does not escheat to the state or revert to the donors, 
but becomes a trust fund to be administered for the 
benefit of creditors and stockholders.^^ The stock¬ 
holders are regarded in equity as tenants in com¬ 
mon of the corporation’s assets within the state, 
subject to the rights of creditors,38 and hence where 
all debts are satisfied, and no receiver has been ap- 
poiitted to wind up its affairs, they may maintain an 
action of trespass to try title as to such property 37 

I 1902. -Effect of Continued Existence 

for Limited Purposes 

Statutes in the state of domicMe of the dissolved cor¬ 
poration continuing its existence for certain purposes, 
such as to permit suit by or against the corporation, will 
generally be recognized in other states, and domestic 
statutes of similar nature which are expressly or implied¬ 
ly applicable to foreign corporations will be given effect. 

Where, under the decree of dissolution, or the 
laws of the state in which it was dissolved, the cor¬ 


porate existence of a corporation is continued for 
certain limited purposes, the continuance of its ex¬ 
istence for such purposes will be recognized in oth¬ 
er states, in the absence of any statute to the con- 
trary.33 Thus, where a corporation, although dis¬ 
solved, retains a limited existence in the state of its 
creation for the purpose of maintaining and de¬ 
fending suits. It may, in the absence of an express 
statute or other manifestation of a contrary public 
policy of the domestic state, maintain an action in 
another state 39 Likewise, a suit may be instituted 
against the corporation and valid personal judg¬ 
ment may there be obtained against it^o So also, 
as appears in Abatement and Revival § 102 b (2) 
(b), such limited existence will operate to prevent 
the abatement of suits by and against a corporation 
which are pending in another state at the time of 
Its dissolution. Some cases, however, have denied 
the applicability of such statutes to permit suit in 
another state against the dissolved corporation.41 

Mode of continuing actions. It has been held 
that a statute of the state of the domicile of a cor¬ 
poration, making its directors and managers trus¬ 
tees for the purpose of winding up its affairs, is 
not operative outside such state for the purpose of 


ty were teiken m Virginia—^Meredith 
V. Washington Loan & Trust Co, 
supra. 

34b Md —^Meredith v Washington 
Loan & Trust Co, supra 
Power of court to grant eguitable re¬ 
lief as to property in jurisdiction 
see supra S 1898 

Creditors* suits against property of 
corporation see supra { 1900 

PartiMi and proof 

In a stockholder's suit brought to 
dispose of such property, heirs of 
deceased stockholders are not neces¬ 
sary parties and establishment of 
their identity or of the administra¬ 
tion of the decedents* estates is un¬ 
necessary, nor are holders of very 
small part of stock who are other¬ 
wise sufficiently represented, neces¬ 
sary parties, proof of stock owner¬ 
ship by stock book and other docu¬ 
mentary evidence is sufflgient with¬ 
out production of stock certificates, 
sale of real property in such action is 
valid and not reguired to be made In 
proceedings by officers or directors 
of corporation, and the purchaser at 
the judicial sale acquires title un- 
afCected by contracts of sale or un¬ 
recorded deeds b^ the corporation 
prior to the annulment of its char¬ 
ter, of which he had no notice.— 
Meredith v. Washington Loan & 
Trust Co., supra« 

36. Mich,—Weber v. Snoch C. Rob¬ 


erts Iron Ore Co, 268 N.W. 408, 
270 Mich 88, 

14a C J. p 1352 note 5. 

Seeovezy by manager 

Power of attorney giving manager 
of Russian corporation powers more 
extensive than board of directors 
possessed, and which was not ap¬ 
proved by general meeting of stock¬ 
holders as required by charter, was, 
however, held not to authorize man¬ 
ager to recover corporation's prop¬ 
erty more than five years after cor¬ 
poration was destroyed by Soviet 
government—Andre v Beha, 208 N. 
Y.S 65, 211 AppDiv. 380, affirmed 
148 N.m 724, 240 N.T. 606, motion 
denied 160 NE. 563, 241 NT. 679. 

36L Md—^Meredith v Washington 
Loan & Trust Co. 184 A. 206, 161 
Md. 274 

37. Tex—Baldwin v Johnson, 66 S. 
W 171, 96 Tex 86. 

38. Pa.—Kelly v International Clay 
Products Co., 140 A 143, 291 Pa. 
383 

14a C J. p 1352 note 7. 

BxLsteiLoe oontlnued for settlement 
aad liquidation, 

Pa—^Wettengel v. Robinson, 186 A. 
673, 288 Pa 362. 

39. US—Stentor Electric Mfg. Co 
V Klaxon Co., D.CPel, 23 F.Supp 
861. 
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RI—^New England Auto Inv Co v. 

Andrews, 130 A. 863, 47 RI. 108. 
14a C J p 1352 note 8 

40, Pa—^Kelly v International Clay 
Products Co, 140 A. 143, 291 Pa- 
383 

14a C J. p 1352 note 9. 

Service of smumons on secretary 
of commonwealth, after attempted 
revocation of his agency for dis¬ 
solved foreign corporation, was held 
effective where statute in state of 
domicile continued corporation's ex¬ 
istence for purposes of suit.—^Kelly 
V International Clay Products Co, 
supra 

41. Iowa.—^Peoria Engraving Co v. 
Streator Cold Storage Door Co , 266 
NW. 648, 221 Iowa 690 

Suit to estabUsh claim 
It has been held that a statute 
which merely authorizes a dissolved 
corporation to bring, continue, or de¬ 
fend suits, so far as it should be 
necessary or proper for collecting 
the debts and claims due it, convert¬ 
ing Its property and assets into mon¬ 
ey and protecting its rights, en¬ 
forcing Its liabilities and paying 
over and distributing its property 
and assets, or the proceeds thereof 
to those entitled thereto, did not con¬ 
tinue Its existence for the purpose 
of being sued by a simple contract 
creditor to establish the validity of 
Its claims—^Atlantic Dredging Co. v. 
Beard, 130 N.T S 4, 146 App Div 842, 
affirmed 96 NE. 415, 203 NT. 684. 



20 C J. S. 


CORPORATIONS 


§ 1904 


contintiing actions against it, since tlie mode of con¬ 
tinuing actions against foreign corporations is a 
matter of practice governed by the law of the for- 
um.42 

Domestic statutes continuing the existence of dis¬ 
solved foreign corporations for the purpose of pros¬ 
ecuting and defending actions after they have been 
dissolved are effective to render valid judgments 
obtained in the state, so far as property in the state 
belonging to the foreign corporation is concerned 
It has been held, however, that other slates need 
not, and will not, give such judgments the effect 
of reaching corporate assets within their bounda¬ 
ries.'^^ Statutes continuing the existence of domes¬ 


tic corporations after dissolution for the purpose of 
permitting suits by and against the corporation 
have in some j*urisdictions,45 although not in oth¬ 
ers,been applied to foreign corporations so as to 
permit the institution of suit and recovery of j'udg- 
ment by or against such corporations after their 
dissolution; and, as appears in Abatement and Re¬ 
vival § 102 b (2) (b), a similar result has been 
reached in determining whether such statutes abate 
pending actions. 

§ 1903. Reorganization 
Examine Pocket Parts for later cases. 


K ACTIONS BY FOREIGN CORPORATIONS 


§ 1904. In General 

On the basis of comity foreign corporations may 
maintain actions as readily as any other suitors in the 
absence of prohibitory regulations by the state of the 
forum. 

A corporation may maintain an action in a state 
or country other than that of its creation, in the 
same manner and as freely as other suitors where 


it has power to do so under its charter, and is not 
prohibited from exercising such power by the laws 
of the state or country in which it attempts to 
sue.'^'^ Thus, in the absence of such prohibition, a 
foreign corporation may sue either in law or equity 
on contracts entered into by it either in the state 
or elsewhere,^® and generally it is entitled to what¬ 
ever remedy is accorded to a domestic creditor for 


42. NY—Sturges v. Vanderbilt, 78 
NY 384—‘Wamsley v H L Hor¬ 
ton Co. 39 NYS 968, 17 Misc 
327 

14a aj p 1364 note 18 

43. US —^Acton v Washington Times 
Co, DCMd., 12 FSupp. 267. 

Ark—Shreve Chair Co. v. Manufac¬ 
turers' Furniture Co, 271 S.W 964, 
168 Ark. 766. 

Ky —^BEauger v International Trad¬ 
ing Co., 214 SW 488, 184 Ky 794 
14a C J p 1363 note 12 

44. Ark—Shreve Chair Co v Man¬ 
ufacturers' Furniture Co., 271 SW. 
954, 168 Ark 756. 

14a C J. p 1368 note 13. 

45. Miss —^Rawlings v. American 
Oil Co., 161 So 851, 173 Miss 683. 

Va —^DuPont Engineering Co v John 
P Harvey Const Co, 158 S.E 891, 
166 Va^ 682 

14a C.J. p 1353 note 16, p 1364 note 
17 

Poreign law presumed similar 

Where the law of the forum per¬ 
mits a dissolved corporation to main¬ 
tain suit in its own name for cer¬ 
tain purposes, a foreign corporation 
will be permitted so to sue in the 
absence of pleading or proof of the 
foreign law since such law will he 
presumed similar to that of the 
forum.—^Bald's, Inc., v Frankel, 10 
NB.2d 787, 66 Ohio App 806 

46. Ala—^Ex parte Davis, 162 So 
306, 230 Ala. 668. 

14a C.J. p 1160 note 10, p 1353 note 
16. 


47. U.S—Junk V. R J. Reynolds 
Tobacco Co., D C Va,, 24 F.Supp. 
716 

Idaho—Colorado Milling & Elevator 
Co. V. Proctor, 76 P 2d 438, 68 
Idaho 678. 

Ill —'Knights of Ku Klux Klan v 
First Nat. Bank, 254 Ill.App 264 

Mo—^Republic Rubber Co. v Adams, 
213 SW, 80 

N Y —^International Fuel & Iron Cor¬ 
poration V, Donner Steel Co, 151 
NB 214, 242 NY. 224, reversing 
210 NYS. 866, 214 AppDiv. 810— 
Stephenson v. Wiltsee, 227 N.Y S 
230, 223 App.Diy. 41. 

NC.—John P Nutt Corporation v. 
Southern Ry. Co, 197 S E 634, 214 
NC. 19—Troy & North Carolina 
Gold Mining Co. v. Snow Lumber 
Co. 92 SB 494, 173 NC. 693, LR. 
A.1917E 892. 

Ohio.—^Zizelman v. Union Trust Co., 
167 NB 903. 26 Ohio App 166. 

Philippine —^Dampfschiff s Rhederei 

Union V La Compania Transatlan- 
tica, 8 Philippine 766, 6 OfCGaz. 
712^Jonas Brook Bros v Froe- 
lich, 8 Philippine 580, 5 OffGaz 
781. 

Tex—Oklahoma Tool & Supply Co. 
V Darnels, Com.App, 290 S.W 727, 
reversing, Civ.App., 283 SW 217 
—^Bigelow V, Delaware Punch Co., 
Civ App, 37 S W 2d 353 

Wash—St Anthony & Dakota Ele¬ 
vator Co. r Turner, 232 P. 288, 
132 Wash. 419 

14a C J. P 1354 note 20. 
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CorpooratloiL assignee 
An action is maintainable by for¬ 
eign corporation. Qualified to do busi¬ 
ness within state, on chose in action 
assigmed to such corporation m an¬ 
other state before it qualified to do 
business within state.—^Balconades 
Ballroom v Superior Court in and 
for City and County of San Francis¬ 
co, 293 P. 631, 109 CalJVpp 612. 
Ravooatioga of ohazter 

A foreign corporation may bring 
an action in this state to foreclose 
a mortgage on realty, and defend¬ 
ants cannot defeat the action by 
showing that plaintiff's charter had 
been revoked if plaintiff shows that 
the order of revocation was after¬ 
ward rescinded, although defendants 
contend that the order of rescission 
was invalid, since this state must 
recognize the right of a foreign cor¬ 
poration to maintain an action here 
until the state of its domicile has de¬ 
clared in a proper proceeding that 
it IS not a corporation—Clark Inv. 
Co. V. Cunningham, 197 P. 212, 108 
Kan 703 

Subject to limltatioiLS statute 

Foreign corporation doing business 
within state in compliance with state 
laws becomes subject to statute of 
limitations as domestic corporation. 
—^American Surety Co. of New York 
V Blake, 261 P 239, 45 Idaho 159. 
48. N.H—People's Wet Wash Laun¬ 
dry Co V Dubeau, 119 A 706, 80 
NH. 644—George W Blanchard & 
Sons Co V. American Realty Ca, 
116 A. 4, 80 N.H. 16L 
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the collection of a debt due for goods sold and de¬ 
livered, with priority of payment according to the 
priority of its execution, although it may have no 
office in the state of the forum where service can 
be had on it>9 A foreign corporation may also, in 
the absence of such prohibition, sue bn causes of 
action arising out of torts committed against it in 
the state.^0 By express statutory provision to such 
effect actions may be maintained by foreign corpo¬ 
rations, in like manner, and subject to the same 
regulations as where brought by domestic corpora¬ 
tions except as otherwise specifically prescribed.^! 


A foreign corporation cannot, however, maintain 
actions or proceedings denied to the residents of a 
state or country or other suitors in its courts.62 The 
statutes of some states expressly preclude the main¬ 
tenance of actions in the courts of the state by a 
foreign corporation under certain conditions until 
It has complied with certain requirements.^^ Where 
these requirements have been complied with by a 
foreign corporation plaintiff,®^ or where the statute 
is construed as not applying to such foreign cor¬ 
poration or to the kind of action it is attempting to 
prosecute,55 it may maintain its action. The right 


N’T—J, M. & I/. A. Osbom Co. v. 
Kennedy, 186 NT.S 721, affirmed 
188 NTS 928, 197 App Div. 919 
Pa —Meaker Galvanizing Co. v 
Charles E Mclnnes & Co., 116 A 
400. 272 Pa 661 

Tex—^Knapp v. Read, Civ.App, 21 S 
W 2d 705, error refused—Compton 
V Jennings Lumber Co, Civ.App, 
266 SW. 669. 

14a C J. p 1866 note 21. 

Action on attachment bond made 
for foreign corporation plaintiff by a 
receiver appointed in a foreign state 
held to be maintainable.—Campbell 
& Zell Co V. American Surety Co, 
C.CMass., 129 F. 491, affirmed Amer¬ 
ican Surety Co. v. Campbell & Zell 
Co. 138 F 631, 71 CC.A. 66 

49. Ill—^ohn Spry Lumber Co v 
Chappell, 66 NE 794, 184 IlL 689, 
affirming 86 IlLApp 223 

N.T.—^Direct TJ, S. Cable Co. v. Do¬ 
minion Tel. Co, 84 N.T, 163, re- 
versmg 22 Hun 668 

50. Mo.—^Broadway Bond St. Co. v. 
Fidelity Printing Co., 170 S.W. 394, 
182 Mo.App 809. 

14a C.J. p 1366 note 23. 

Aotloaos to recover real or personal 
property maintainable 

(1) Writ of entry or ejectment — 
Lumbard v. Aldrich, 8 NH. 31, 28 
AmD. 381. 

(2) Replevin. 

U.S.—^Kentucky Finance Corporation 
V. Paramount Auto Exchange Cor¬ 
poration, Wis., 43 set. 636, 262 
US 544. 67 LEd 1112 
Okl —Seidenbach's v. A E Little Co, 
261 P 176, 128 Okl 65. 

14a 0 J p 1356 note 32 

(8) Trespass to try title—^Esk¬ 
ridge V. Louisville Trust Co, 69 S. 
W, 987, 29 Tex Civ App. 671. 

(4) Forcible entry and detainer_ 

Frick Co. v. Marshall, 86 Mo.App. 
463 

(6) Intervention in attachment 
proceedings for the purpose of pro¬ 
tecting its right to the property at¬ 
tached. 

Colo.—Gates Iron Works v. Cohen, 
43 P. 667, 7 Colo App. 341 
La.—Williamson v. Smoot, 7 Mart. 
31, 12 AmD. 494. 


Other actions maintainable 

(1) Action for libel—Jewelers* 
Mercantile Agency v. Douglass, 36 
Ill App 627. 

(2) Action to cancel fraudulent 
certificates of stock—^New York & 
New Haven R Co v Schuyler, 34 
N.T. 30, modifying 88 Barb 634 

(3) Action to set aside fictitious 
transfers—^New York & New Haven 
R. Co. v Schuyler, supra 

(4) Action to recover losses sus¬ 
tained by the negligence and fraud¬ 
ulent acts of former officers and di¬ 
rectors 

NX—^Bentley v. Colgate, 163 A. 98, 
100 

Pa—^Philadelphia Loan Soc v. Eav- 
enson, 88 A 295, 241 Pa 66. 

(5) Action to recover damages re¬ 
sulting from trespass to its property 
—^Hurst Automatic Switch, etc, Co. 
V. St Louis Trust Co, Mo , 216 S.W. 
964—14a C J. p 1366 note 28. 

(6) Action to recover damages re¬ 
sulting from conversion of property 
—W K. Kiblinger Co v Sauk Bank, 
111 NW 709, 131 Wis. 696—14a C.X 
p 1356 note 29. 

(7) Action for damages by a mu¬ 
nicipal corporation to its telegraph 
and telephone poles standing within 
the limits of the municipality—^Del¬ 
aware & A Telegraph & Telephone 
Co. V. Pensauken Tp, CCNJ., 116 
F. 910. 

51. N T —^East Coast Oil Co v. Tol- 
tec Mexican Oil Co, 170 N.T S. 682, 
183 App Div. 76. 

14a C J. p 1366 note 37. 

52. Wis.—State v Green Lake Coun¬ 
ty, 73 NW 788, 98 Wis 143. 

14a C.J. p 1366 note 38 

53. Mo —^Republic Rubber Co. v. 
Adams, 213 SW 80. 

Tex—St, Louis Southwestern Ry. 
Co. of Texas v. Davy Burnt Clay 
Ballast Co, Civ App, 273 S W 630, 
reversed on other grounds. Com 
App, Davy Burnt Clay Ballast Co 
V St Louis Southwestern Ry. Co. 
of Texas, 285 S.W, 296. 

14a C J p 1366 note 39 

54. Cal —^Balconades Ballroom v. Su¬ 
perior Court in and for City and 
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County of San Francisco, 293 P. 
631, 109 Cal App. 612 
Mich —Williamson, Limited v. 
Phinney Walker Co, 226 N.W. 672, 
247 Mich 645 

N C —Smith-Douglass Co v. Honey¬ 
cutt, 167 SB 810, 204 NC 219, 
followed in Smith-Douglass Co v. 
Bailey & Co., 167 SE 811, 204 N. 
C 221 

Tex—^Bigelow v Delaware Punch 
Co., Civ App., 37 S W.2d 363. 

56t US —Gammon v. Howard W. 

Scott, Inc, CCAVa, 16 F 2d 902. 
Fla —McMullen v. Inland Realty 
Corporation, 162 So 740, 156 So. 
481, 113 Fla 476—^Blackshear Mfg 
Co V. Sorey, 121 So. 103, 97 Flo. 
437 

Idaho—Colorado Milling & Elevator 
Co V Proctor, 76 P 2d 438, 58 Ida¬ 
ho 678 

Mo—Gutta Percha Mfg & Rubber 
Co V Lehrack, 214 SW 285, 201 
Mo.App 660 

N T —In re Scheftel*s Estate, 9 N B. 
2d 809, 276 NY 136, reversing 294 
NTS 887, 260 App Div. 396, af¬ 
firming 281 NTS 967, 166 Misc. 
443—^International Fuel & Iron 
Corporation v. Donner Steel Co, 
161 NB 214, 242 NT. 224, revers¬ 
ing 210 NTS 865, 214 App Div 
810—^In re Scheftel's Estate, 280 N. 
T S 636, 166 Misc 632—Hanley Co. 
V Bradley, 269 NTS 278, 145 
Misc 286—^Hedges & Bro v. 
Busch, 262 NTS. 693, 141 Misc 
493—Spiegel-May-Stern Co v Mit¬ 
chell, 211 NTS. 496, 126 Misc. 604. 
Tenn—W T. Raleigh Co. v. Gar¬ 
land, App, 120 SW2d 1006 
Tex—^Parm & Home Savings & Loan 
Ass’n of Missouri v. Muhl, Civ 
App, 37 SW2d 316, error refused 
Tronsaotlng bnBluess 

(1) A statute barring action by a 
foreign corporation doing business 
within the state unless it has com¬ 
plied with certain requirements does 
not apply to foreign corporations not 
doing business within the state 
Ala—^Empire Clothing Co. v. Rob¬ 
erts, Johnson & Rand Shoo Co, 76 
So 634, 16 Ala App 86, certiorari 
denied Ex parte Empire Clotlung 
Co., 76 So. 996, 200 Ala. 697. 
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of a foreign corporation to sue in the courts of a 
state as affected by its failure to comply with such 
requirements is discussed supra §§ 1843-1867. 

Right restvng on comity. The right of a corpo¬ 
ration to sue in the courts of another state or coun¬ 
try is not ordinarily considered to be an absolute 
right but is said to rest on the comity of states.56 

§ 1905. Special Statutory or Other Remedies 

In the absence of express statutory restrictions for¬ 
eign corporations may resort to special statu+ory or other 
remedies. 

When a foreign corporation has a good cause of 
action in a state, it is entitled, in the absence of ex¬ 
press restriction or exclusion, not only to the right 
to resort to the ordinary remedies by actions at law 
or in equity, but also by comity, to the same nght as 
domestic corporations to resort to special statutory 
or other remedies, such as attachment,appoint¬ 
ment of a receiver,^® injunction,®® mandamus,®® 
mechanics* hen proceedings,®^ and the like The 
fact that the special remedy does not exist in the 
state of the corporation’s creation does not pre¬ 
vent it from resorting to it Unless authorized to 
do so by statute, however, the courts will not en¬ 
force a cause of action vested m a foreign corpora¬ 


tion against one of its directors where the liability 
of the director is based, not on contract nor princi¬ 
ples of the common law, but on a statute of the 
state where the corporation is domiciled.®^ 

§ 1906. Jurisdiction and Venue 

The proper venue or county m which a foreign cor¬ 
poration may maintain an action is determirabie from 
the provisions of the appropriate venue statutes. 

The question of the jurisdiction of the courts of 
a state over different classes of suits or actions 
brought therein by foreign corporations is consider¬ 
ed in the two preceding sections. The fixing of 
the proper venue or county within which a particu¬ 
lar suit or action is maintainable by a foreign cor¬ 
poration against a particular defendant or defend¬ 
ants depends on the construction given to the appro¬ 
priate venue statute or statutes. For example, de¬ 
pending on whether or not the foreign corporation 
plaintiff is, under the statutes, considered to be a 
nonresident,®® or a “local habitant” or “resident” 
for venue purposes,®® and on whether the subject 
matter of the action is of a or a transitory®® 

nature, the venue, where so provided by statute, 
may lie in the county ct defendant’s residence, if 
he is not a nonresident,®® or in the county of the 


N J —^A. D Bickerson, Inc v Levine, 
119 A 783, 98 N J Law 813 
Okl—^Dime Savings «& Trust Co. v. 
Humphreys, 53 P 2d 666, 175 Okl 
497 

(2) What constitutes doing of 
business within state see supra §§ 
1828-1842 

56. Fla —Taylor v. Toledo Trust 
Co, 160 So 366, 369, citing Corpas 

JOXIB. 

Ind —Dodgem Corporation v. D D 
Murphy Shows, 183 NB 699, 702,1 
96 Ind App. 325, citing CoxpuB 
Juris. 

14a C J p 1356 note 43. 

57- Wash —Northern Pac. Ry Co. v. 
Richey & Gilbert Co, 232 P. 366, 
132 Wash 526, Quoting Corpus 
Juris. 

14a C J p IS.*)? note 44 
58. Tex—Lee v. Galena-Signal Oil 
Co of Pennsylvania, Civ App, 8 
SW2d 1061 , 

59- Wash—^Northern Pac. Ry Co v 
Richey & Gilbert Co., 232 P 355, 
132 Wash 526 
14a C J p 1356 note 36 
Taacpayer’s suit for an injunction 
by a foreign corporation taxpayer — 
United Cigar Stores Co. v Von Bar- 
gen, 7 Ohio NP.NS, 420 
GO. Kan—^Kansas Home Ins Co. v. 

Wilder, 23 P 1061, 43 Kan 731. 
14a CJ p 1367 note 45. 

61. NT.—^Warren Trading Corpora¬ 


tion V Kxaglan Bldg Corporation, 
220 NTS 466, 220 App Div 3 
14a C J p 1357 note 46 
68. Mich—^Latimer v. Barmore, 46 
N.W 1, 81 Mich 692 
14a C J p 1357 note 47 

63. NT —German-American Coffee 
Co V. O'Neil, 110 NB. 1041, 216 N 
T. 629. 

64. La—Citizens' Bank of Waynes¬ 
boro, Ga V Hibernia Bank & Trust 
Co, 140 So. 705, 707, 19 La App 
467, quoting Corpus Juris. 

NT—^Hutchinson v Stadler, 83 NT 
S. 509, 86 AppDiv 424 

65. NT—Page Belting Co. v Jo¬ 
seph, 226 N.T S 723, 181 Misc. 378. 

Not residing at place of business 
A statute providing that an action 
shall be tried in the county in which 
the parties or any of them reside 
Tifljt been construed as not entitling 
a foreifim corporation to have an ac¬ 
tion brought by it tried in the coun¬ 
ty where it has an office or agency 
or Its principal place of business — 
International Life Assur. Co v 
Sweetland, 14 Abb Pr.,N T., 240 

66. Mich —Republic Motor Truck 
Co. V. Buda Co. 179 NW 474, 212 
Mich 55 

NC—Smith-Douglass Co v Honey¬ 
cutt, 167 S H 810, 204 N C. 219, fol¬ 
lowed in Smith-Douglass Co. v 
Bailey & Co. 167 S E. 811. 204 N 
C. 221 


Principal place of business 
A foreign corporation, domesticat¬ 
ed In state and designating certain 
city as its principal place of busi¬ 
ness therein, must be regarded as 
resident of county in which such 
city IS located in determining prop¬ 
er venue of suit brought by it —John 
P Nutt Corporation v Southern Ry. 
Co, 197 SB 634, 214 N.C 19—14a C. 
J p 1357 note 53 
No estoppel 

An affidavit by attorney for plain¬ 
tiff in opposition to defendant's mo¬ 
tion to remove the cause to a fed¬ 
eral court, in which he stated plain¬ 
tiff was a foreign corporation hav¬ 
ing no residence within the state, 
does not estop plaintiff from there¬ 
after claiming that under the state 
laws It acquired a situs within the 
state, entitling it to bring action 
therein, as a resident of the county 
in which its principal place of busi¬ 
ness was situated.—^Republic Motor 
Truck Co v. Buda Co, 179 NW 474, 

. 212 Mich 55 

87- Tenn—^Frankfort Land Co. v 
Hughett, 191 S.W. 630, 137 Tenn 
32 

68. Mich—Schifl[ Co v. Peck Drug 
Stores, 270 NW. 738, 278 Mich. 
432 

09. Mich—Schift Co. v. Peck Drug 
Stores, supra. 

14a C.J p 1357 note 50. 
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foreign corporation's principal place of business or 
“local habitation" or “residence,”'^® or in the county 
wherein the subject matter of the action lies,^! 
or under some circumstances in any county of the 

state. 

In the event that the action is commenced in a 
county other than the proper one, defendant Is or¬ 
dinarily entitled, on proper application therefor, to 
a change of venue to the proper place.*^^ 

§ 1907. Parties and Process 

The general rules applicable in civil actions as to 
parties and process apply m actions by foreign corpo¬ 
rations 

A foreign corporation qualified to maintain an ac¬ 
tion may do so against one dealing with its agent, 
although It joins such agent, also a foreign corpo¬ 
ration but not quahfied to sue m the state, as plain¬ 
tiff, such agent not being a necessary party.74 An 
action on a contract made by a foreign corporation 
cannot be maintained by individuals composing a 
partnership of the same name as the corporation 
without making the corporation a party. Suit may 
be brought by a foreign corporation in its own name 
notwithstanding the appointment of a receiver m 
another state.^® In an action brought by a foreign 
corporation the court may, where the facts warrant 
such action, substitute a receiver, ^ 7 the directors, 
or the bondholders,'^® as complainants or parties 
plaintiff. Where an action is brought in a name 
common to two foreign corporations and it is not 


expressly stated in the writ or declaration which 
corporation is plaintiff, the court may, by reference 
to the allegations of the pleading concerning the 
cause of action, determine which corporation is 
plaintiff and that it is the proper party to maintain 
the action All the stockholders of an insolvent 
corporation are not necessary parties defendant in 
an action by a receiver to enforce liability of stock¬ 
holders in the state where suit is brought 

§ 1908. Pleading 

In general the pleadings In an action by a foreign 
corporation must comply with the rules of practice in 
the jurisdiction where the action Is brought. The mis¬ 
nomer of a corporation in its complaint will not neces¬ 
sarily preclude a finding in its favor. 

While the rule m some jurisdictions is that the 
petition or complaint in an action by a foreign cor¬ 
poration must aver the fact of its incorporation, 
there is contrary authority,®® and such an allega¬ 
tion is not required where defendants are estopped 
from denying the incorporation, as by having con¬ 
tracted with the corporation by its corporate 
name.®^ Moreover, the absence of an allegation of 
legal existence is not an admission of incapacity to 
sue, but IS at most a defect in the pleadings,®® for 
which an amendment may be allowed.®® Only gen¬ 
eral allegations are required, and it is not necessary 
to allege in haec verba, or to make profert of, the 
charter, articles of incorporation, or act of incor¬ 
poration,®’^ or that portion under which specific 


70. Mich—^Republic Motor Truck | 
Co V Buda Co, 179 NW 474, 212 | 
Mich 65 

NC—John P. Nutt Corporation v. 
Southern By. Co, 197 S.£! 584, 214 
N.C. 19—Smith-Doufflass Co. v. 
Honeycutt, 167 S.B 810, 204 N.C. 
219, followed in Smith-Dougrlass 
Co V. Bailey & Co, 167 S.B. 811, 
204 N.C 221. 

Vudomestloated defendant foreign 
corporation may be sued in the coun¬ 
ty of plaintiff foreign corporation's 
principal place of business—^Repub¬ 
lic Motor Truck Co, v Buda Co, 179 
N.W. 474, 212 Mich 55 

71- Tenu —^Frankfort Land Co. v 
Hughett, 191 SW 680, 187 Tenn. 
32 

£and 

A suit by a foreign corporation to 
q.uiet title to land is properly 
brought in the county wherein the 
land lies.—'Frankfort Land Co. v. 
Hughett, supra. 

7a. NH—^Educational Soc. of De¬ 
nomination Called Christians v. 
Varney, 54 NH 376. 

Defendant a nonresident 
A statute providing that a transi¬ 


tory action may be brought in any 
county where either party is not 
an inhabitant of the stale has been 
applied to transitory actions brought 
by a foreign corporation —^Education¬ 
al Soc of Denomination Called Chris¬ 
tians V Varney, supra 

73. N J.—Starke Adv. Agency v. 
Adams, 64 A 990, 74 N J.Law 143 

N Y —^New Haven Clock Co v. Hub¬ 
bard, 16 N Y S 126—^International 
Life Assur. Co v. Sweetland, 14 
Abb.Pr. 240 

74. Cal—^Republic Truck Sales Cor- 
porauon v. Peak, 229 P S31, 194 
Cal 402 

75. Ark—^Forrester v Locke, 231 S 
W. 897, 149 Ark. 226. 

70. NY—Sigua Iron Co v. Brown, 

68 N Y S 141, 33 Misc 50, afflnned 

69 NFS 296, 68 App Div. 436, a<*- 
flrmed 64 N E 194, 171 N Y. 488. 

77. N J —^National Trust Co v. Mur¬ 
phy, 30 N J Ed 408. 

14a C J. p 1867 note 57 

78. Cal—Reed v Harshall, 108 P 
719 12 Cal.App 697 

14a C J. p 1867 note 58. 

79. Ariz,—^Martin v Bankers* Trust 
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Co, 166 P 87, 18 Ariz. 56, Ann Cas. 
1918E 1240 

14a C.J p 1857 note 59. 

80. Mass—Craig Silver Co. v. 

Smith, 39 NB 1116, 163 Mass. 262. 

81. Ohio—^Leman v. MacLennan, 28 
Ohio CirCt 187. 

88. NY —Connecticut Bank v, 

Sinith, 9 AbbPr. 16», 17 HowJPr. 
487. 

Tex -Alabama Bank v. Siimontonp 2 
Tex 681. 

Allegations of existence of domestic 
corporation see supra §. 1327 

83. N. J —^Bennington Iron Co. v- 

Rutherford, 18 NJLaw 105, 36 

Am D 628. ^ 

84. N.Y —Connecticut Bank v. 

Smith, 9 AbbPr. 168, 17 HowJT. 
487 

14a C J p 1867 note 63. 

85. Ariz—Cerveceria Cuauhtemoc 
Sonora Bank & Trust Co, 268 P. 
626, 83 Ariz. 220 

80. Ala.—Southern L. Ins. Co* v. 
Roberts, 60 Ala 481. 

87. Md —Whyte v. Betts. Mach Ctk,. 
61 Md 172. 
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powers are claimed.®* Neither is it necessary to 
alleg'e the time of incorporation,*® or the location 
of the principal office of the corporation ®0 While 
an allegation of the particular state in which plain¬ 
tiff was incorporated has been held immaterial and 
superfluous,®^ in some states statutes expressly re¬ 
quire an allegation of the state, country, or govern¬ 
ment under whose laws a foreign corporation was 
created.®® Under a statute expressly so providing, 
however, the name and, when known, the residence 
of each plaintiff and defendant must be stated.®* 

Ordinarily the powers of plaintiff under its char¬ 
ter need not be alleged.®^ However, a right which 
a foreign corporation seeks to enforce must be 
pleaded as within its authon 2 ed powers;®* and a 
person who contracts with a foreign corporation 
IS not estopped to object that a complaint in an ac¬ 
tion against him by the corporation does not suf¬ 
ficiently plead the charter, by virtue of which the 


corporation claims the right which it seeks to en¬ 
force, where the right is not a natural one but is 
one that can exist only by virtue of positive stat¬ 
ute ®* Where the exercise of jurisdiction in an 
action between foreign corporations is dependent on 
the existence of certain statutory conditions, plain¬ 
tiffs complaint should sufficiently show the exist¬ 
ence of such conditions.®*^ 

It is necessary and sufficient for plaintiffs plead¬ 
ing to be verified by the persons and in the manner 
provided by statute ®* Where the application of 
a foreign corporation to amend its complaint in a 
material respect is based on the affidavit of its at¬ 
torney, the source of the information on which he 
asks for the amendment must be stated.®® 

Defendant*s pleadings. A plea or answer must 
properly deny the material allegations of the com¬ 
plaint or set up facts constituting an affirmative 
defense.^ Exceptions to a petition must be over- 


N.M.—^Meyer, etc, Co v Black, 16 
P 620, 4 NM 362 

Ohio—Smith V Weed Sewing- Mach. 

Co, 26 Ohio St 662. 

14a C J p 1358 notes 65, 67. 

“A corporation chartered under the 
laws of a sister state, suing in the 
courts of this state, is not required 
to set out in Its petition the terms 
of Its charter, showing its capacity 
to maintain the action."—^Bass v Af¬ 
rican M. E Church, 104 S E 487, 150 
Ga. 462 

Alleging due InoorporatloiL 

In the absence of a special excep¬ 
tion, a petition referring to plain¬ 
tiff as a corporation organized and 
doing business under the laws of an¬ 
other state, was not bad on general 
demurrer on the ground that it fail¬ 
ed to allege that plaintiff was “duly 
incorporated-“—^Due v. W. T, Raw- 
leigh Co., Tex.Civ.App., 58 S.W 2d 
179. 

88b Wis.—Connecticut Mut. Ii, Ins. 
Co. V. Cross, 18 Wis 109—^Farm¬ 
ers* L» & T. Co V. Fisher, 17 Wis. 

, 11 ^ 

89. Tex.—San Antonio v Salvation 
Army, CivApp, 127 SW 860 

90. Tex.—San Antonio v. Salvation 
Army, supra. 

91. Mo —^Brunswick-Balke-Collender 
Co. V. Kraus, 112 SW. 20, 132 Mo 
App 328. 

98. NT.—Kaulbach v. Knickerbock¬ 
er Trust Co, 124 NT.S 286, 139 
AppDiv vse. 

93. Stii!LcUB.t allagatiom of rasldeiioe 

Complaint alleging that complain¬ 
ant was corporation organized and 
existing TUKder laws of state of Del¬ 
aware and duly authorized to trans¬ 
act business in Florida was a sufd- 
■ ft i fent <ooiinpiliance with such a statute 


as to the place of residence of com¬ 
plainant—Clifford V. Eastern Mort¬ 
gage & Security Co, 166 So 562, 123 
Fla. 180 

94. Ala—^Boulware v Davis, 8 So 
84, 90 Ala. 207, 9 DBA. 601. 

Tex—^New State Band Co v »Wilson, 
Civ App., 160 SW. 263. 

14a C J. p 1358 note 73. 

Capacity to sue need not be al¬ 
leged 

Ohio—Smith V Weed Sewing Mach 
Co., 26 Ohio St 662. 

S C.—^one, etc, Co v. Poole, 19 S E 
203, 41 SC 70, 24 LR.A. 289. 

95. U.S—General Peti oleum Corpo¬ 
ration of California v Hobson, D 
CCal, 23 F2d 349. 

96. Ind.—^Milligan v. State, 86 Ind 
553. 

97. S C —Ophuls & Hill V. Carolina 
Ice & Fuel Co, 168 S.E. 824, 160 
S,C 441 

Oomplalnt held sajDAoient to show 
that a > cause of action arose within 
a certain state and that the subject 
of the action wsls situated therein — 
Ophuls & Hill V. Carohna Ice & Fuel 
Co., supra 

9a Ky —^Dengler v Krell-French 
Piano Co., 119 SW. 767. 

N'T.—Clark's Cove Fertilizer Co. v. 

Stever, 62 NTS. 249, 29 Misc. 671. 
TexifloatloiL by nuuuger 

A statement of claim, by a foreign 
corporation, may be verified by the 
affidavit of its manager, in the state, 
who is familiar with the transaction 
out of which the litigation grew.— 
DeWitt Wire Cloth Co. v. Griffith, 46 
Pa Super 278, 

Stating grounds of belief 
Under a statute requirmg the ver¬ 
ification to a pleading by a foreign 
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corporation to state the grounds of 
belief, a verification which does not 
state the grounds of belief as to mat¬ 
ters stated to be alleged on informar- 
tion and belief is not defective if the 
pleading does not in fact allege any 
matters on information and belief. 

N Y —Treen Motors Corporation v. 
Van Pelt. 174 N.T S 500, 106 Misc. 
357 

Pa.—^De Witt Wire Cloth Co v. Grif¬ 
fith, 45 Pa Super 273. 

99. NT —Goodwin Preserving Co v- 
Holton, 167 N.TS. 46 

1. Kan.—^Life Assoc, of Ajnerica v. 
Cook, 20 Kbji 19. 

N T —^American Can Co v- Grass! 
Contracting Co., 168 N.Y.S 689, 1G2 
Mibc 230 

14a C.J. p 1358 note 77. 

Flea of xiul tlel corpoxatioiL 

(1) In an action brought by a for¬ 
eign corporation, a plea averring that 
“plaintiff is not a corporation duly 
authorized by law to maintain this 
suit" IS a good plea of nul tiel cor¬ 
poration—Johnson v Hanover Nat. 
Bank. 6 So. 909, 88 Ala. 271—14a C-J. 
p 1868 note 77 [b] (2). 

(2) A plea of corporate nonexist¬ 
ence based on information and belief 
is, however, insufficient when all the 
information which is set forth does 
not show the corporation's dissolu¬ 
tion or nonexistence as a legal en¬ 
tity.—Joint-Stock Co of Volgakama 
Oil & Chemical Factory v. National 
City Bank of New York, 148 N.B. 
662, 240 N.T. 368, affirming 206 NT. 
S 476, 210 AppDiv 665, reargument 
denied 150 NE 632, 241 NY 609. 

Defense of ultra vires, to be avail¬ 
able, must be pleaded —^Mason v. 
Standard Distilling, etc, Co, 83 N.T. 
S 348, 85 AppDiv. 520. 
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ruled where the petition is not objectionable on the 
points presented ^ 

Misnomer. Under a statute providing that the 
misnomer of a corporation in any written instru¬ 
ment does not invalidate the instrument, if it can 
be reasonably ascertained from it what corporation 
is intended, the mere adding of the word “Inc.” to 
the true name of a foreign corporation m its com¬ 
plaint will not preclude a finding, in its favor.^ 

§ 1909. -Necessity of Allegation of Com¬ 

pliance with Statutory Require¬ 
ments 

It 18 generally unnecessary for a foreign corporation 
to allege compliance with statutory requirements imposed 
on such corporations as a condition or limitat.on on the 
right to do business or sue in a state, but the contrary is 
true in some jurisdictions, where it affirmatively appears 
from the declaration or complacnt that plaintiff is a 


foreign corporation and that the action arose In such a 
manner as to require compliance. 

As Stated in Corpus Juris, which has been cited 
and quoted with approval, the general rule is that 
it is not necessary for a foreign corporation, in or¬ 
der to maintain an action, to allege compliance with 
statutory requirements imposed on such corpora¬ 
tions as a condition or limitation on the right to do 
business or to sue in a state, but noncompliance 
therewith is a matter of defense to be pleaded in 
bar or in abatement, according to the construction 
placed on the statute in the particular jurisdiction.^ 
In some jurisdictions, however, compliance with the 
statutory requirements or facts negativing the ap¬ 
plication thereof, must be alleged and proved where 
It aflSrmatively appears from the bill, declaration, 
or complaint that plaintiff is a foreign corpora¬ 
tion® and that the action which it seeks to maintain 
arose in such a manner as to be within the terms 
of the statutes requiring compliance;® but, where 


Flea lield Insufiloleiit 

A plea in abatement that, “no sum¬ 
mons or notice of the pendency of 
this action has ever been served up¬ 
on this defendant as required by 
law," does not meet the requirements 
of certainty and exclusion demanded 
by such a pleading—^Dodgem Corpo¬ 
ration V. D D Murphy Shows, 183 N 
E 699, 96 IndApp 825, rehearing 
denied 186 NB 169, 96 IndApp 326, 

2. Tex—^Lasater v Purcell Mill & 
Elevator Co, 64 SW 426, 22 Tex 
CivApp. 33. 

14a C J p 1368 note 76. 

3. Cal—Indian Refining Co. v. Roy¬ 
al Oil Co, 283 P. 856, 102 Cal App 

' 710. 

'‘Xnc.” ooxistraed 

The word “Incwhen used In 
pleading, is equivalent to the phrase 
“a corporation."—Indian Refining Co 
V. Royal Oil Co, supra. 

Anz—Western Loan & Building 
Co V Elias Moms & Sons Co, 29 
P2d 137, 138, 43 Anz. 88, citing 
Corpus Juris—^Nicolai v. Sugarman 
Iron & Metal Co, 202 P. 1076, 23 
Anz 230 

Cal—D. Haley & Co of Califor¬ 
nia V, McVay, 233 P 409, 410, 70 
Cal.App 438, citing Corpus Jons. 
Pla —^Ronnoc Grove Co v Coe-Mor- 
timer Co, 91 So 265, 267, 83 Fla. 
370, citing Corpus Juris. 

Ill —Richard Young Co. v. Meyer- 
Rudolph Shoe Co., 261 IlLApp 327. 
Kan.—Crane & Co v Snowden, 210 
P. 476, 112 Kan 217 
Ky —^Borderland Coal Sales Co v. 

Walker, 270 SW. 717, 208 Ky. 146. 
Me —Leonard Advertising Co v. 

Flagg, 148 A. 561, 128 Me 433. 
Mich—Crete Mills v Canfield, 192 
NW 678, 222 Mich. 468. 


N D —State v Robb-Lawrence Co , 
106 NW 406, 15 ND 66, 62 
Ohio —McClarran v Longdin-Brug- 
ger Co, 167 NB. 828, 24 Ohio App 
434 

Okl—Weber Chimney Co. v. Black- 
well Hospital Co, 238 P. 186, 111 
Okl 62 

Or —^Alligator Oil Clothing Co v 
Baseel, 244 P. 661, 117 Or 527— 
McIntosh Live Stock Co v. Buf¬ 
fington, 241 P. 393, 396, 116 Or 399, 
citing Corpus Juris. 

S D —^Mt Arbor Nurseries v. Gum- 
sey Seed & Nursery Co, 191 N.W. 
836. 46 SD. 284. 

Utah—^Redfield v First Nat Bank, 
244 P 210, 213, 66 Utah 469, quot¬ 
ing Corpus Juris. 

14a O.J. p 1358 note 78. 

Statement of claim 
A foreign corporation's statement 
of claim need not negative its vio¬ 
lation of a penal statute —^Meaker 
Galvanizing Co v. ChlLrles B Mc- 
Innes & Co, 116 A. 400, 402, 272 Pa 
561. 

ITuder ITew York tax laws 

NY—^Halsey v Henry Jewett Dra¬ 
matic Co., 83 NE 26, 190 NY 231, 
123 AmS.R 546 
14a C J. p 1368 note 78 [c], 

Xu Bhode Islandi when pleadings of 
plaintiff, suing on contract made in 
state, disclose that it is foreign cor¬ 
poration doing business in state, it is 
not necessary for plaintiff to allege 
and prove that it has complied with 
statutory requirements, but noncom- 
pliance should be shown as defense; 
if, however, plaintiff does not dis¬ 
close in its writ and declaration that 
it is a foreign corporation, and thus 
put defendant on inquiry, plaintiff 
must establish its right to sue.— 
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Michaels-Bauer v. Doughty, 124 A. 
263, 45 RI. 610 

Person holding under corporation 
If complaint by holder of notes ac¬ 
quired through foreign corporation 
does not disclose that it was doing 
business within state, it need not al¬ 
lege that corporation complied with 
statute authorizing it to do business 
in state —^Redfield v First Nat Bank, 
244 P 210, 66 Utah 469. 

5. Idaho—Shaw Supply Co v. Mor¬ 
gan, 282 P 492, 48 Idaho 412 
14a C J p 1362 note 88 

Ala —^Houston Canning Co v. 
Virginia Can Co, loO So 104, 211 
Ala 232, 36 ALR 912 

Tex—Smith v Jasper County Lum¬ 
ber Co, 76 SW2d 606, 124 Tex. 
166, reversing, CivApp, 46 SW2d 
430—^Hoffman v. Continental Sup¬ 
ply Co, CivApp, 120 SW2d 861, 
error granted—^Elliott Electric Co 
V. Clevenger, CivApp, 300 S W. 91 
—Oklahoma Tool & Supply Co v, 
Daniels, Civ.App, 283 SW 217, re¬ 
versed on other grounds, Com.App , 
290 S W. ‘ 727—First State Bank of 
Bangs V. Janellen Oil Co , Civ App, 
276 SW. 210—Stadtler v Southern 
Surety Co, CivApp, 263 S.W 681. 
14a C J p 1360 note 83. 

Tune of oompliauce 
It must appear that corporation 
had complied with law at time con¬ 
tract was made, where this is neces¬ 
sary to enable it to sue thereon, and 
not merely at time suit was com¬ 
menced—^Mullens v American Free¬ 
hold Land Mortg. Co., 7 So 201, 88 
Ala 280—^Farrior v New England 
Mortg Security Co, 7 So 200, 88 Ala 
276—14a C J. p 1362 note 87. 
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the bill, declaration, or complaint does not show 
such facts, compliance with the requirements of the 
statutes need not be alleged by complainant, non- 
compliance being a matter of defense to be pleaded 
in bar or abatement ^ . 

The rule that an allegation of compliance is un¬ 
necessary is especially applicable where it affirma¬ 
tively appears from the bill, declaration, or com¬ 
plaint that the action arose in such a manner as 
not to come within the terms of the statute requir¬ 
ing such compliance,^ as, for instance, where it 
appears that the transaction out of which the cause 
of action arose involved interstate commerce.^ It 
IS, on the other hand, inapplicable to a bill, decla¬ 
ration, or complaint wherein it affirmatively ap¬ 
pears not only that the action sought to be main¬ 
tained arose in such a manner as to be within the 
terms of the statutes requiring compliance, but also 
that compliance therewith had not been made, and 
such a pleading is insufficient as against demur¬ 


rer 10 However, it has been held that the fact that 
a foreign corporation, suing for the price of goods 
sold, has not complied with the local statute so as to 
entitle it to do business within the state is no£ 
ground for special demurrer, although the fact ap¬ 
pears by affidavit.!! 

Waiver of the defense of noncompliance by fail¬ 
ure to raise such issue in the pleadings is discussed 
infra § 1910 

Supplying allegation by amendment Where a 
foreign corporation’s failure to comply with statu¬ 
tory provisions authorizing it to continue to do 
business in a state is set up by defendant’s plea in 
abatement, it is competent for plaintiff claiming 
through such corporation to file a supplemental 
complaint and answer showing compliance after 
the suit has commenced.!^ An attachment sued out 
by a foreign corporation is not invalidated by fail¬ 
ure of the corporation to allege its authority to do 
business in a state, where such allegation is sup- 


AUeglng interstate commeroe trans¬ 
action 

In. declaration by foreign corpora¬ 
tion, fact that transaction sued on 
was interstate business must be af¬ 
firmatively set forth, where Judg¬ 
ment IS to be asked summarily, if 
pleading as a whole shows plaintiflC 
to come within legislation affecting 
suits by foreign corporations —Meek¬ 
er Galvanizing Co v Charles B Mc- 
Innes & Co, 116 A 400, 272 Pa» 561 

So Tinder Kew Tork General €k>rpora- 
tion Xiaw 

NT—^Ac-Tin-O-Lyte Roofing Co. v 
Werner, 204 NTS 662, 209 App 
Div. 742—Foreman & Clark Mfg 
Co, V Bartle, 211 NT.S 602, 126 
Misc 769—Spiogel-May-Stern Co 
V Mitchell, 211 NTS 496, 126 
Misc. 604—M & L A Osborn Co 
V. Kennedy, 186 NTS 721, affirm¬ 
ed 188 NTS 928, 197 App Oiv 919 
14a CJ. p 1360 note 83 [c] (1). 

7- Ala.—Birmingham Property Co. 
V. Jackson Securities & Investment 
Co., 148 So. 316, 22$ Ala 612 
Pa-—^Meaker Galvanizing Co V. 
Charles E Mclnnes & Co, 116 A 
400, 272 Pa, 661—W. M Ritter 
Lumber Co. v Director General of 
Railroads, 30 PaDist. 90, 37 Lane 
L Rev 263, 16 Del.Co. 370, 68 

PittsbLegJ. 699 

Tex.—Oklahoma Tool & Supply Co. v 
Daniels, Com App, 290 SW. 727, 
728, reversing, Civ.App, 283 S.W 
217, quoting CorpiiB Jnzls —Thomas 
v. State Life Ins. Co., Civ App., 123 
S W 2d 386—Chase Bag Co v Staf¬ 
ford, Civ App., 120 SW2d 823— 
Aeronautical Corporation of Amer¬ 
ica V. Gossett, Civ.App., 117 S.W 2d 


893—Smith v Special Assessment 
Securities Corporation, Civ App, 
116 SW.2d 1166, error refused— 
Barton v. Kansas City Life Ins. 
Co, Civ App, 98 SW2d 836, 841, 
quoting Corpus Juris —Hilker v 
Agricultural Bond & Credit Corpo¬ 
ration, Civ App. 96 SW2d 644. er¬ 
ror dismissed—Baldwin Music 
Shop V Watson, Civ App, 88 S W 
2d 616—Gholson v Wickwire Spen¬ 
cer Sales Corporation, Civ App, 66 
SW.2d 814, 816, quoting Corpus 
Juris —^Karbach v International 
Harvester Co. of America, Civ App, 
61 S W 2d 864—^Due v W T Raw- 
leigh Co, Civ App, 58 SW2d 179 
—^Newman v National Loan & In¬ 
vestment Co, Civ.App, 44 SW2d 
1006, 1007, quoting Corpus Juris — 
Levy V National Radiator Corpora¬ 
tion, Civ App , 44 S W 2d 999— 

Blackwell-Wielandy Co v Sabine 
Supply Co , Civ App , 88 S W 2d 664 
—O. Colson Co V Powell, Civ 
App, 13 S.W 2d 405—^Washington- 
Dean Co v. Crow Bros, Civ.App., 
1 S W 2d 914—Swift & Henry Live 
Stock Commission Co v Mounts, 
Civ App, 296 SW. 932—MaxweU 
V Winner Gas Stove Co., Crv.App., 
263 S.W. 944—^Crisp v Christian 
Moerlein Brewing Co, Civ App, 
21^ SW. 631. 

14a C J. p 1361 note 84 

So under New Tork General Oorpo- 
ratlon £aw 

N.T—^J. M. & L A Osborn Co v 
Kennedy, 186 NTS 721, affirmed 
188 N.TS 928, 197 AppDiv 919— 
Lebanon Mill Co v Kuhn, 261 N 
T.S 172, 146 Misc. 918—^Kaynee 
Co. V. Lesnik. 254 NTS. 822, 142 
Misc. 497—Spiegel-May-Stem Co. 
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V. Mitchell, 211 NTS 495, 125 
Misc. 604. 

14a CJ p 1360 note 83 [c] (3). 

8. Pa —-Meaker Galvanizing Co v 
Char'es E Mclnnes & Co, 116 A. 
400, 272 Pa 661 

14a C.J p 1360 note 80 
Suit on foreign Judgment 
Foreign corporation need not al¬ 
lege compliance with statute for do¬ 
ing business in state in creditor’s 
bill to enforce federal court Judg¬ 
ment obtained in foreign state — 
Spear v Virginia-Carolina Chemical 
Corporation, 142 So 33, 225 Ala 17 

9. Pa —Meaker Galvanizing Co. v. 
Charles B Mclnnes & Co, 116 A 
400, 272 Pa 661. 

Tex,—Chester v. American Law Book 
Co, Civ App, 102 S.W.2d 601 
14a C.J p 1360 note 80. p 1361 note 
84 [a]. 

Petition held to show interstate 
transaction and hence was not re¬ 
quired to allege permit by foreign 
corporation to do business to defeat 
plea m abatement —Blackwell-Wie- 
lasdy Co, v Sabine Supply Co, Tex. 
Civ-App . 38 S W 2d 664. 

10. Mo —Amalgamated Zinc, etc, 
Co. V. Bay State Zinc Min. Co, 120 
S.W 31, 221>Mo. 7, 23 LRA.,N.S, 
492. 

Neb.—Commonwealth Mut. F Ins 
Co. V Hayden, 83 N.W. 922, 60 
Neb 636, 83 Am S.R. 646. 

14a C J p 1360 note 81 

11. Ky—^Aultman, etc, Co. v. Mead, 
60 S.W 294, 109 Ky. 688, 22 KyL 
1189. 

12. Or.—^Milton-Freewater & Hud¬ 
son Bay Irr. Co. v. Skeen, 247 P.. 
766. 118 Or. 487. 
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plied by amendment to the petition before final de¬ 
cree. ^8 


§ 1910. -Noncompliance; How Pleaded 

While there is contrary authority, the general rule 
Is that the question of noncompliance is not raised by 
a general denial. In some jurisdictions such defense can 
be taken advantage of only by answer in abatement as 
distinguished from answer in bar, but there is contrary 
authority, and under applicable statutory provisions either 
answer in abatement or in bar may be proper. Under 
some circumstances, the defense of noncompliance is 
waived, unless raised by the pleadings. 

Where the effect of a foreign corporation’s fail¬ 
ure to comply with statutory requirements is to in¬ 
validate contracts made by it, or to deprive it of the 
right to sue in the courts of the state, see supra §§ 
1843-1849, such defense may be raised by defend¬ 
ant in his pleadings While there is contrary au- 
thonty,i5 the generalVule is that the question of a 
foreign corporation’s noncompliance with statutory 


requirements is not raised by a general denial, 
nor is such question raised by a mere denial of cor¬ 
porate existence.l'^ In some jurisdictions the de¬ 
fense of noncompliance with the statutory require¬ 
ments can be taken advantage of only by answer 
in abatement as distinguished from answer in bar ,18 
but it has been held that such defense should be 
pleaded in bar,i8 and, under a statute prohibiting 
a foreign corporation from maintaining an action or 
recovering on any contract made within a state so 
long as it fails to comply with statutory require¬ 
ments, noncompliance may either be set up by a 
plea in abatement or may be interposed at the trial 
as a bar 20 

The plea or answer must set up distinctly that 
plaintiff IS a corporation of the kind or class named 
in the restrictive statute,2i and the defense must be 
clearly raised by affirmation of facts which, if prov¬ 
ed, bring plaintiff within the operation of the stat¬ 
ute prohibiting it from maintaining the action.28 


13. Tex—^Woldert v Nedderhut 
Packing, etc, Co, 46 SW. 378, 18 
Tex Civ App 602. 

14. Wash —^Dalton Adding’ Mach 
Sales Co v. Lindquist, 242 P 643, 
187 Wash. 376 

16, Iowa—Johnson Service Co. v. 
Hamilton, 281 NW. 127. 

Xh Texas 

(1) A general denial Is sufflclent 
to raise the issue of foreign corpora¬ 
tion’s noncompliance with statutory 
requirements, where such corpora¬ 
tion alleges compliance and its plead¬ 
ings are such as to show necessity 
therefor.—Smith y. Jasper County 
Lumber Co, 76 SW2d 505, 124 Tex. 
166, reversing, Civ.App, 46 SW2d 
430—^Hoffman v Continental Supply 
Co, Civ App, 120 S.W2d 861, error 
granted—North American Service Co, 
V. A. T. Vick Co., Civ App, 248 S.W. 
549 

(2) The contrary is true, however, 

where there is no allegation of com¬ 
pliance and the pleadings do not af¬ 
firmatively disclose facts showing 
necessity therefor —^Aeronautical 

Corporation of America v. Gossett, 
Civ App., 117 SW.2d 898. 

la Okl.—George P. Smith Oil Co 
V. Travis Refining Co, 1 P.2d 746, 
150 Okl. 279. 

Or—^McIntosh Live Stock Co v Buf¬ 
fington, 241 P. 393, 116 Or 399. 

14a C J p 1362 note 91 
“Where the allegation of a veri¬ 
fied complaint is sufficient to show 
that the plaintiff, a foreign corpora¬ 
tion, IS qualified to do business in 
the state, and this allegation is gen¬ 
erally and not specifically denied, 
such denial does not tender an issue 
of fact”—Gem State Lumber Co v. 
Sheldon, 224 P. 79. 81, 88 Idaho 661, 


17. Idaho —Shaw Supply Co v. Mor¬ 
gan, 282 P. 492. 48 Idaho 412 

18. Or—^Alligator Oil Clothing Co 
V. Baseel, 244 P 661, 117 Or. 627 

14a CJ p 1363 note 92. 

“Failure to comply with statutory 
restrictions or conditions relative to 
the right of foreign corporations to 
maintain actions or suits In this 
state is a defense in the nature of a 
plea In abatement”—^McIntosh Live 
Stock Co V Buffington, 241 P, 898, 
395, 116 Or. 399 

In Kentucky, when petition does 
not allege that defendant corporation 
has office or place of business in' this 
state, or chief officer or >agent resid¬ 
ing in this state, and defendant wish¬ 
es to rely on fact that it has none 
as a plea to jurisdiction, it should 
require petition to be made specific 
as to these points, or should file spe¬ 
cial plea to jurisdiction, stating facts 
sufficient to show that court has no 
jurisdiction over defendant —^Miller 
V Mansfield Mach. Works, 9 KyL. 
441. 

19. Mich—^H. H. King Flour Mills 
Co V Bay City Baking Co, 214 N. 
W ’973, 240 Mich 79 
IlCay he pleaded m bar 
Ind —Barnett v Central Republic 
Bank & Trust Co., 196 NE. 369, 
100 Ind App. 496 

ao- RI.—^Michaels-Bauer v. Dough¬ 
ty. 124 A 263, 46 RI 510 

21 , Ill —See American Guaranty Co 
V. State Bank of East Lynn, 244 
Ill App 16—^Museum of Fine Arts 
V Dicus, 207 Ill App. 389. 

14a C J. p 1363 note 93. 

22. Ala—Starr Piano Co, v. Zavelo, 
102 So 796, 212 Ala 369. 

Fla —^McMullen v Inland Realty Cor- 
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poration, 162 So. 740, 166 So. 481, 
113 Fla 476. 

N T —^Fairmount Film Corporation v 
New Amsterdam Casualty Co, 178 
NTS 625, 189 App Div. 246 
S D —^Mt Arbor Nurseries v. Gum- 
sey Seed & Nursery Co, 191 N.W 
835, 46 S D. 234. 

Utah—Chandler v Culllmore, 49 P. 

2d 422, 87 Utah 407 
14a C.J p 1363 note 94 
Pleading on Information and belief 

(1) Where it is alleged in com¬ 
plaint that plaintiff is foreign corpo¬ 
ration and has complied with consti¬ 
tution and laws as to doing business 
in state, denial of its compliance on 
information and belief is not suffi¬ 
cient denial to raise issue—^Bismark 
Mountain Gold Min Co v. North 
Sunbeam Gold Co, 95 P. 14, 14 Idaho 
616. 

(2) In Alaska, failure of foreign 
corporation to comply with statutes 
requiring annual statements to be 
filed within district cannot be suc¬ 
cessfully pleaded on information and 
belief.—Burr v House, 8 Alaska 641 
14a C J. p 1363 note 94 [c] (1) 

Plea based on law of another state, 
“which alleges only the single provi¬ 
sion of an alleged statute, that fail¬ 
ure of a corporation to file some un- 
described kind of a report shall be 
pnma facie evidence that the corpo¬ 
ration IS out of business, and shall 
be followed by the entry upon the 
records kept by an administrative 
officer of the cancellation of its char¬ 
ter, without stating what the law 
otherwise provides, nor denying that 
It may contam provisions that the 
entry of such an order does not ter¬ 
minate the existence of the corpora¬ 
tion, and that the delinquent cor¬ 
poration may thereafter sue and re- 
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In some jurisdictions, when the defense of non- 
compliance IS relied on, defendant must aver facts 
which show the particular matter in question to be 
an interstate transaction,23 or the averment must be 
that in the particular transaction the corporation 
was doing business in the state in violation of the 
statute 24 In other jurisdictions, however, an an¬ 
swer is good as against demurrer which alleges 
merely that the foreign corporation was doing busi¬ 
ness in violation of the statute, provided it does not 
affirmatively appear that the business transacted 
was interstate commerce.25 Where the pleadings 
show merely acts of business which come under the 
protection of the interstate commerce clause, an an¬ 
swer or affidavit of defense is insufficient, even I 
though it is alleged that the foreign corporation is 
doing business in the state in violation of the stat- 
ute.26 

Waiver. Where it is unnecessary to allege com¬ 
pliance, the defense that a foreign corporation has 
not complied with statutory requirements is waived, 
unless raised by the pleadings, either by demurrer 
or answer and this is true under some statures 


even where such an allegation is required.^® 
Where, however, an allegation of compliance is 
essential to set forth a cause of action, the objec¬ 
tion that the complaint does not state facts suffi¬ 
cient to constitute a cause of action is not waived 
by a failure to raise it m the pleadings 29 A de¬ 
nial that plaintiff is a foreign corporation does not 
preclude defendant from relying on the defense of 
noncompliance where there is a finding that plain¬ 
tiff IS a foreign corporation, and no exception is 
taken thereto 20 

§ 1911. -Issues, Proof, and Variance 

General rules governing issues, proof, and variance 
apply in actions of the kind under consideration. 

Where a plea of nul tiel corporation is filed in 
an action by a foreign corporation, plaintiff must 
prove its act of incorporation and operation un¬ 
der its charter 3i On the other hand, plaintiff need 
not prove its allegations of corporate existence 
where they are admitted by defendant, either ex¬ 
pressly or by failure to put the matter in issue by 
a proper denial,22 or where defendant is estopped 
from denying that plaintiff is a corpordtion.23 


cover debts due it, is clearly insuffi¬ 
cient "—^Knotts V Clark Const Co, 
131 NB 921, 922, rehearing denied 
182 NB 678, 191 Ind. 864 
Defense held properly pleaded 
Ill—See Metropolitan Discount Co 

V Pitsch, 208 IlLApp 407. 

Tex —^Wolforth v A. J, Deer Co., 
Civ App , 293 S W 690 

as, Ala.—Leverett v Garland Co, 
90 So 343, 206 Ala. 556—Ewart 
Lumber Co v American Cement 
Plaster Co, 62 So 560, 9 Ala App. 
152 

14a CJ p 1364 note 97 

Pa —Independent Brick Co. v. 
Biddle, 17 PaDist 1083 
14a C J P 1364 note 97 
Showing invalidity of contract 
In order to show that given con¬ 
tract with foreign corporation is in¬ 
valid because of transaction of busi¬ 
ness within a state while unqualified, 
It IS incumbent on pleader to show 
clearly that particular contract in¬ 
volved was made in such state, that 
making of such contract constituted 
doing business therein, or that con¬ 
tract arose out of transaction In 
such state, and that corporation was 
unqualified. 

XJ s —^Walker v Traylor Engineering 
& Mfg. Co., C.C A Okl, 12 F 2d 382 
Ala.—^Bx parte Jones, 98 So, 314, 210 
Ala. 377, denying certiorari Jones 

V Mosby, Bcgrley & Co., 98 So. 813, 
19 Ala App. 467. 

96. S.D —Iowa Palls Mfg. Co v. 

Farrar. 104 N.W 449. 19 SD 632. 
oa Idaho.—^Toledo Computing Scale 


Co V Young, 101 P. 267, 16 Idaho 
187 

Pa—Federal Glass Co v Lorents, 49 
Pa Super 686—^Blakeslee Mfg. Co 

V Hilton, 18 Pa.Co 553, affirmed 5 
Pa Super 184. 

14a C J p 1365 note 98 
27. U S —Ross-Higgins Co v Protz- 
man, CCA Alaska, 278 P 699 
Ind—Peter & Burghard Stone Co v 
Carper. 172 NB 319, 776, 96 Ind 
App 564 

Or —^Alligator Oil Clothing Co v. Ba¬ 
sed. 244 P 661, 117 Or 627 
Tex—Oklahoma Tool & Supply Co 

V Daniels, Com App, 290 SW 727, 
reversing. Civ App, 283 SW 217— 
Karbach v International Harvester 
Co of America, Civ.App, 61 SW 
2d 864—^Newman v National Loan 
d; Investment Co, Civ.App, 44 S. 
W.2d 1006—^Union Mortg Co v. 
McDonald, Civ App , 30 S W.2d 506 

' —O. Colson Co V Powell, Civ. 

App , 13 S W 2d 405. 

14a CJ P 1368 note 78 [c] (3), p 
1369 note 79, p 1360 note 83 [c] 
(3), p 1362 note 85 
Setting np oonnterolaim asking for 
damages resulting from breach of 
contract hy plaintiff in action by for¬ 
eign corporation doing business in 
state without complying with stat¬ 
ute does not, however, operate as 
waiver of right to ask for abatement 
of action from failure of plaintiff to 
comply with statute —Osborne v. 
Shilling, 88 P. 268, 74 Kan 676, 11 
AnmCas 819. 

sa Idaho —Shaw Supply Co v. 
Morgan, 282 P. 492, 48 Idaho 412— 

139 


Farmers’ & Mechanics' Bank \ 
Gallaher Inv Co, 253 P 383, 43 
Idaho 496—Marshall Field & Co v 
Houghton, 208 P 851, 35 Idaho 663 
Wash—Rothchild v Mahoney, 99 P. 

1031, 61 Wash 638 
14a C J p 1362 notes 89, 90. 

29. NY—Wood V. Ball, 83 N.B. 21, 
190 N.Y 217 

14a CJ. p 1360 note 83 [c] (2). 
KoncompUanoe apparent from proof 
Where foreign corporation, to be 
entitled to relief, must show affirma¬ 
tively that It has complied with stat¬ 
utory requirements, it will he denied 
relief even though its noncompli- 
ance appears only from the proof 
and is not set up in pleadings.—Cary- 
Lombard Lumber Co. v Thomas, 22 
S W 743, 92 Tenn 687 
Objection first raised on appeal 
Tenn —Cumberland Land Co v Can¬ 
ter Lumber Co., ChApp, 35 SW 
886 . 

30. Wis—Sanitas Co v Niezoraw- 
ski, 120 NW 292, 138 Wis 377. 

31. Ark —Games v. Mississippi 

Bank, 12 Ark. 769 

32. N J —^Washington L. Ins Co. v. 
Paterson Sllk-Mfg. Co, 26 N.JEq. 
160. 

Admission eondnsive 

Admission in’ answer of allegation 
in complaint as to due incorporation 
of corporation under laws of anoth¬ 
er state IS conclusive, and ,cannot be 
controverted by evidence or findings. 
—^McKee v. Title Ins, etc., Co., 115 
P. 140, 159 Cal. 206. 

33. Ark.—Meohanics Lumber Co. v. 
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While in some jurisdictions a general denial puts in 
issue plamtifTs alleged corporate existence,th-e 
general rule has been said to be that an allegation 
of corporate existence or capacity to sue is not put 
in issue by a general denial,but can be properly 
denied only by special plea.36 Under some stat¬ 
utes plaintiff is required to prove corporate exist¬ 
ence when,and only when,®* defendant files a 
specific and verified denial thereof, and where there 
is no denial of incorporation under oath, the in¬ 
corporation of plaintiff stands admitted.^® A denial 
that plaintiff is a corporation organized and existing 
under the laws of a particular state, does not deny 
that plaintiff is a corporation but merely that it is 
so organized,4<> and such a denial is pregnant with 
the admission that plaintiff is nevertheless a corpo- 
ration.41 While plaintiffs power to make the con¬ 
tract declared on is not admitted by a plea of the 
general issue,the execution of the note and mort¬ 
gage sued on, when not denied, is admitted,^® and 
an answer admitting the execution of the note sued 
on is prima facie an admission of plaintiff’s capac¬ 
ity to contract.*^^ Where plaintiff claims the note 


and mortgage in suit as a part payment for land 
sold defendant, an averment by defendant that 
plaintiff is not the owner of the note and mortgage 
does not raise the issue as to plaintiffs right to hold 
land under the laws of the state ^5 
Evidence within the scope of the issues made by 
the pleadings is admissible A variance in the 
name of the foreign state under which plaintiff was 

incorporated is immaterial.^7 

Compliance with statutory requirements. The is¬ 
sue as to a foreign corporation’s right to maintain 
a suit because of failure to comply with statutory 
requirements must be raised by the pleadings,^^ or, 
as IS discussed supra § 1910, it may be held to be 
waived. Where the bill, declaration, or complaint 
expressly alleges that plaintiff is authorized to do 
business m a state, and the answer does not deny 
the allegation, the allegation need not be proved;^9 
and this is also true where defendant admits such 
authorization in its pleadings 50 Generally, where 
it is unnecessary for a foreign corporation to al¬ 
lege compliance with statutory requirements, it is 
unnecessary for it to prove compliance,even 


Tates American Mach. Co, 26 S.W. 
2d 80, 181 Ark. 415. 

34. Or—McIntosh Liye Stock Co v. 

Buffington, 241 P 393, 116 Or. 399 
14a CJ p 1366 note 3. 

36w Wyo —^Holland Furnace Co. v. 

Bird, 21 P 2d 826, 46 Wyo. 471. 

14a CJ p 1866 notes 4, 10. 

“Complaint alleged that the plain¬ 
tiff was a corporation of Maryland, 
and competent to sue in the courts 
of South Carolina These were mat¬ 
ters which related to the plaintiff's 
right to sue, but were really no part 
of Its cause of action, and therefore 
could not be put in issue by a mere 
'general demal ’ ”—Ober, etc., Co v. 
Blalock, 18 SF 264, 266, 40 S.a 81. 
Venue 

Qeneral denial Is insufficient to 
raise question of right of foreign 
corporation to maintam suit for rea¬ 
son that It was not brought in prop¬ 
er county—George P. Smith Oil Co 
v, Travis Refining Co, 1 P.2d 746, 
150 Okl, 279 

36. U.S—Society of Propagation of 
Gospel V Pawlet, Vt, 4 Pet 480, 
7 LBd 927—^Union Cement Co. v. 
Noble, CCMich, 16 F 602. 

37. Okl.—^Bledsoe v. Keystone Steel, 
etc., Co , 139 P 257, 41 Okl 686. 

38b Ala—^Rosenberg v. H B. Claflin 
Co, 10 So 521, 95 Ala. 249. 

Ill—International Text Book Co. v 
Galligan, 186 IlLApp 80. 

Wis—Crane Bros. Mfg Co v. Morse, 
6 N.W. 816, 49 Wis 868—Williams 
Mower, etc, Co, v. Smith, 33 Wis 
630. 

14a C J. p 1366 note 7. 


In New York I 

(1) Defendant must file verified j 
answer contaimng specific allegration 
that plaintiff is not a corporation, 
denial of corporate existence being 
insufficient; however, special allega¬ 
tion, like any other allegation, may 
be made on information and belief — 
Joint-Stook Co of Volgakama Oil 
& Chemical Factory v National City 
Bank of New York, 148 NE 562, 240 
N.Y. 368, affirming 206 NTS. 476, 
210 AppDiv 666, reargument denied 
150 N.E. 662, 241 N Y. 609—14a C J 
p 1365 note 7. 

(2) Where answer bases allegation 
that plaintiff is mot a corporation 
solely on a given reason, plauntiff 
need not meet any burden ef proof 
as to Its existence beyond a refuta¬ 
tion of specific reason tendered by 
answer—^Russian Reinsurance Co v ' 
Stoddard, 207 N.YS 674. 211 App 
Div, 182, reversed on other grpunds 
147 NE. 708, 240 NT 149, and re- 
argument denied 148 NE, 767, 240 N. 
Y 682 

39. Mo.—^Northwestern Stove Re¬ 
pair Co V Cornwall, 128 SW. 636, 
148MoApp 606. 

VK Ark.—^Mechanics Lumber Co v 
Yates American Mach. Co., 26 SW 
2d 80, 181 Ark 416 
Or —^McCormick Harvesting Mach 
Co V, Hovey, 69 P 189, 36 Or 269. 

41. Or.—^McCormick Harvesting 
Mach Co. V. Hovey, supra 
TTnresponslve denial 

Where plaintiff alleges organiza¬ 
tion under laws of one state, and de¬ 
fendant denies organization in anoth¬ 
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er state, plaintiffs allegation is ad¬ 
mitted.—^Hemng-Hall-Marvin Co. v. 

Smith. 72 P 704, 43 Or. 816 

46L Conn —^Phenix Bank v Curtis, 
14 Conn 437, 36 AmD. 492. 

43. Ala—Majx v District Grand 
Lodge No. 7, I. O. B. B. 47 So. 207, 
167 Ala. 107 

44l Ohio —^Elektron Mfg Co v, 
Jones Bros. Electric Co, 8 Ohio 
CirCt. 311. 

45. Iowa —^McKinley-Lanning Loan 
& Trust Co. V. Gordon, 86 NW 
816, 113 Iowa 481. 

4a Ark —McHaney v. Lafayette 
South Side Bank A Trust Co, 50 
SW2d 991, 186 Ark 1022. 

14a C J. p 1866 note 18 

«7. Colo—Miller v. Williams, 69 P. 
740, 27 Colo. 34 

Mo —^Brunswick-Balke-Collender Co, 
V Kraus, 112 S.W. 20, 132 Mo App 
828. 

401. Tex —^Hoffman t. Continental 
Supply Co, Civ.App., 120 S W.2d 
861, error granted 

Pleas sufficient to put noncompli¬ 
ance with statutory requirements 
m issue see supra § 1910 

49. iMinn —Lehigh Valley Coal Co v. 
Gilmore, 101 NW. 796, 93 Minn 
432, 106 Am S R. 443, 2 AnmCas 
1004 

14a C J. p 1365 note 15. 

sa Tex—Ocean Accident & Guaran¬ 
tee Corporation v. Cooper, Civ App., 
294 S W 248 

51. Tex.—Chester v, American Law 
Book Co„ Civ.App., 102 S.W.2d 601. 
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thotagh the fact has been alleged by it and denied 
by defendant, the allegation in such case being 
treated as surplusage.®^ Moreover, if the facts nec¬ 
essary to require an allegation of compliance do not 
appear on the face of the complainc, and are not set 
up by defendant as a matter of defense, defendant 
cannot prove them on the trial, although if the facts 
appear during the course of the trial, defendant 
may move for a nonsuit on that ground and will 
be entitled to have the complaint dismissed, On 
the other hand, where the allegations of the bill, 
declaration, or complaint are such as to show the 
necessity for compliance with statutory require¬ 
ments, plaintiff must prove such compliance to be 
entitled to judgment.®^ Where the defense of non- 
compliance is set up in an action by a foreign cor¬ 
poration, and it does not appear from the face of 
the bill or complaint that the transaction out of 
which the cause of action arose involved inter¬ 


state commerce, plaintiff may be precluded from 
raising the question that such was the case,®® es- 
peaally where plaintiff has treated defendant's plea 
of noncompliance as presenting a sufficient issue.®® 

§ 1912. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and suffiaency 

a. Presumptions and Burden of Proof 

Various presumptions have been indulged by the 
courts in actions by foreign corporations As in other 
civil actions, the burden is on the plaintiff to establish 
the Facts constituting his cause of action, and on the 
defendant to prove his affirmative defenses. 

In the absence of evidence to the contrary, com¬ 
pliance with statutory requirements will be pre¬ 
sumed ®'^ Other presumptions vrhich have been in¬ 
dulged are that a transaction out of which a cause 


Necessity of alleging compliance 
with statutory requirements see 
supra § 1909 
Harmless error 

Where plaintiff suing on a contract 
pleaded that it was a foreign corpo¬ 
ration doing business by virtue of 
laws of congress regulating inter¬ 
state commerce, and no evidence was 
introduced by either party on plain¬ 
tiff's right to maintain suit, petition 
not showing on its face that plaintiff 
was disqualified by reason of provi¬ 
sions of contract or because it was 
doing business in state, it was not 
fundamental error for court to hold 
as a matter of law that plaintiff had 
failed to show its right to maintain 
suit, where judgment did not appear 
to rest on that ground —Kimball- 
Krough Pump Co v Judd, Tex Civ 
App., 88 S.W 2d 679 

52. Or —^McIntosh Live Stock Co 
V. Buffington, 241 P 393, 395, 116 
Or 399, quoting CoxpTLS JVxls. 

Tex —Oklahoma Tool & Supply Co. 

V Daniels, Com App, 290 SW 727, 
reversing, Civ App, 283 S W 217 
—^Barton v Kansas City Life Ins 
Co, Civ App , 98 S W 2d 836—-Jen¬ 
kins V Parkersburg Rig & Reel 
Co, Civ App, 78 SW2d 694—Col¬ 
lins V. Hardeman-King Co, Civ 
App, 74 S.W 2d 181—Gholson v 
Wickwire Spencer Sales Corpora¬ 
tion, Civ App, 66 SW2d 814—^Due 

V W T Rawleigh Co, Civ App, 
68 SW2d 179—^Houston Oil Co. of 
Texas v W R Pickering Lumber 
Co, Civ App, 212 SW. 802 

14a C J p 1366 note 16 

53. NT.—J. M. & L A. Osborn Co 
V. Osborn, 186 NTS 721, affirmed 
188 NTS. 928, 197 App.Div. 919. 

64h Iowa—Johnson Service Co. v. 


Hamilton, 281 NW 127, 226 Iowa 
661 

Tex—Smith v Jasper County Lum¬ 
ber Co, 76 SW2d 506, 124 Tex 
166, reversing, Civ App, 46 SW2d 
430—Jenkins v. Pure Oil Co, Civ. 
App, 63 S.W 2d 497—General Mo¬ 
tors Acceptance Corporation v Mc¬ 
Cracken, Civ App , 48 S W 2d 480 
—^Victor Refining Co v City Nat 
Bank of Commerce, Civ App , 263 S 
W 622, affirmed 274 SW 661, 116 
Tex 71—^Levinson v Montrose Oil 
Co , Civ App , 240 S W 1047 
Wash —^Prye & Co v Merchants' 
Transp Co, 204 P. 184, 118 Wash. 
602 

14a C.J p 1860 note 83. 

“Plaintiff's allegation that it had 
obtained a permit cannot be treated 
as surplusage and proof thereof be 
dispensed with because plaintiff fur¬ 
ther alleged (1) that it was a for- 
eigrn corporation and (2) that it had 
Its principal office and place of busi¬ 
ness in Texas, and (3) that it was 
doing business in Texas Such al- 
legrations show that plaintiff was, by 
virtue of . . . [statute], requir¬ 

ed to obtain a permit, or suffer the 
penalty of not being permitted to 
maintain its suit"—^Hoffman v. Con¬ 
tinental Supply Co , Tex Civ App, 120 
SW.2d 861, 866, error granted. 

Proof at txua essentlaX 

The requirement that foreign cor¬ 
poration must prove it had permit 
to do business within state at time 
contract sued on was made, in order 
that court might enter judgment in 
its favor, requires such proof to be 
made in trial of case —^Prescott-Phce- 
nix Oil Sc Gas Co v Gillilajid Oil Co., 
Tex Civ App., 241 S W 776. 

Action by assignee of foreign corpo¬ 
ration 

In action on contract brought 
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by assignee of foreign corporation, 
allegation that at time contract was 
made its assignor had complied with 
statutory requirements as to secur¬ 
ing of permit to do business in state, 
without proof to sustain it, cannot 
support judgrment in favor of such 
assignee —Stadtler v Southern Sure¬ 
ty Co, Tex Civ App, 253 SW 681 
Statute requiring denial inapplicable 
“Statute which provides that in 
pleading the charter of a corporation 
it shall not be necessary to set out 
the act of incorporation at length, 
but that It shall be sufficient to al¬ 
lege that such corporation was duly 
incorporated, and such allegation 
shall be taken as true, unless denied 
by the affidavit of the adverse party, 
cannot be extended and applied to an 
allegation that a foreign corporation 
has a permit to do business in 
[a] state “—Stadtler v. Southern 
Surety Co., Tex Civ App., 263 SW. 
681, 683 

55. Ind —^Dark Tobacco Growers' 
Co-op. Ass'n V. Robertson, 160 N. 
B 106, 84 Ind App 61. 

6A Tenn —National Plastic Relief 
Co. V Signal Amusement Co, 269 
S.W 40, 161 Tenn. 236 

67. Ala—Western Union Telegraph 
Co V Louisville & N. R. Co., 81 So. 
44, 202 Ala 542 

Iowa—^Plunkett v Hopley, 226 NW. 

772, 208 Iowa 1042. 

Mich—^Lewis J Selznick Bnterprises 
V Harry I Garson Productions, 167 
NW. 1010, 202 Mich 106. 

Or—^McIntosh Live Stock Co v. Buf¬ 
fington, 241 P. 393, 116 Or 399. 
Pa —^Meaker Galvanizing Co v. 

Charles IS Mclnnes Sc Co., 116 A. 
400. 272 Pa 561 
14a C J p 1866 note 24. 
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of action arose involved interstate commerce,®^ that 
a note in' question was transferred at the place of 
business of a corporation out of the state,that 
a contract for a loan evidenced by notes dated and 
payable in a certain state was made in such state,®^ 
and that a certain contract was made in a county 
wherein plaintiff was authorized to do business 
An allegation that the residence or domicile of a 
corporation is in a foreign state raises a legal pre¬ 
sumption that it was incorporated in that slate, 
and where a corporation has filed a certificate of 
doing business in another state it is presumed to be 
present in such state;®® however, the filing of a 
statement reciting that plaintiff is a corporation, 
organized and existing according to law, raises no 
conclusive presumption that it is a domestic corpo¬ 
ration ®^ In some jurisdictions, where it is alleged 
that a corporation is a foreign corporation, it may 
be presumed, from the nature of the business it is 
engaged in that it is a stock corporation,®® or a 
corporation for a pectmiary profit,®® within the 
meaning of statutes applicable to such corpora¬ 
tions, and It has been held where a lease recited 
that a corporation had its principal place of busi¬ 
ness in a state, that it must be presumed, in the 
absence of evidence to the contrary, that the cor¬ 


poration was doing business in the state at the time 
of the making of the lease ®'^ While some courts 
decline to indulge any assumption as to the law of 
a sister state,®® other courts assume it to be the 
same as the law of the forum ®® 

On the other hand, there can be no presumption 
that a foreign corporation has violated the laws of 
a state, and no presumption should be indulged 
to bring a transaction within the scope of a penal 
statute 71 So, the mere fact that a corporation is 
alleged to be a foreign corporation raises no pre¬ 
sumption that the transaction out of which its cause 
of action arose was such as to require it to have a 
permit to do business as required by a penal statute 
applicable to certain foreign corporations 72 a re¬ 
ceipt IS presumptive evidence only of the facts 
which it recites 73 

Burden of proof As in other civil actions, the 
burden rests on plaintiff to establish the facts con¬ 
stituting his cause of action,74 and on defendant to 
prove his affirmative defenses.75 So, where com¬ 
pliance with statutory requirements is an essential 
part of a foreign corporation’s cause of action, the 
burden is on such corporation to prove comph- 
ance.7® Generally, however, as is discussed supra 


58. Ill—^Bamberger-Stern Co v An¬ 
derson, 207 IllApp 222 

Xn absenoe of avanneut in affida¬ 
vit of merits that business out of 
which cause of action arose was done 
within certam state, transaction will 
be presumed to be one of interstate 
commerce —Bamberger-Stem Co. v 
Anderson, supra 

59. Ill —Washtenaw Banfc v. Mont¬ 
gomery, 3 Ill 422 

ea Ala.—Boddy v Continental Inv 
Co, 88 So 294, 18 AlaApp 65 
PresTunptloiL of fact 

Such a presumption is one of fact, 
as contradistinguished from a pre¬ 
sumption of law, and disappears 
when undisputed evidence rebuts it. 
—^Boddy V Continental Inv. Co., su¬ 
pra 

Presumption rebuttable 
Ala—Boddy v Continental Inv Co., 
supra 

61. La - -Southern Lumber v 

Holt, 56 So 986, 129 La. 2V&. 

68. Teat —^Maxwell v Winner Gas 
Stove Co, OivApp., 263 SW. 944 

63. NT—^Hartstem v. Seidenbach’s, 
Inc. 22: N.Y S 404, 129 Misc 687 

64. Mo—Columbia Weighing Mach 
Co. V Rockwell, App, 38 SW.2d 
508. 

65. N.T —^Foreman & Clark Mfg. Co. 
v. Bartle, 211 N.T S 602, 126 Misc 
769 

14a C J p 1360 note 83 [cj (7), p 1366 
note 24 [b] (1). 


Corporation engaged in general mer¬ 
chandise business 

Allegation in complaint by foreign 
corporation that it is engaged in gen- 
ezal merchandise business is suffi¬ 
cient to warrant assumption that it 
IS not moneyed corporation, and Is 
stock corporation, within statute re¬ 
quiring certificate of authority to 
transact business in state—Spiegel- 
May-Stem Co v Mitchell, 211 NT 
S 495, 125 Misc 604 

68. Iowa—Johnson Service Co v 
Hamilton, 281 NW. 127 

67. N T,—^Foreman & Clark Mfg Co 
V. Bartle, 211 NTS 602, 126 Misc. 
769 

68b Mo—Plorsheim v Fiy, 84 S.W. 
1023, 109 Mo App 487. 

69. Pa —^Keystone Wrapping Mach 
Co V Bromeier, 42 Pa Super 384 

76. Ill.—^Richard Toung Co v Mey- 
er-Rudolph Shoe Co, 261 IllApp 
327 

Minn —Campbell Electric Co v 

Christian, 170 NW 199, 141 Minn. 
293 

Pa —Meaker Galvanizing Co v 

Charles E McTnnes & Co, 116 A 
400, 272 Pa. 661. 

71. Ky—Commonwealth Farm Loan 
Co v. Caudle, 263 SW. 24,'203 Ky 
761—-Hughes v R O Campbell 
Coal Co, 268 SW 671, 201 Ky 839 

72. Tex —Aeronautical Corporation 
of America v Gossett, Civ App, 
117 S.W2d 893 
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73. Tex—^Turner v National Cotton 
Oil Co, 109 SW 1112, 50 Tex Civ. 
App 468 

74. Me —Savage Mfg Co v Arm¬ 
strong, 17 Me 34, 35 Am D 227. 

Mass —Portsmouth Livery Co. v, 
Watson, 10 Mass 91 
Showing franchise privilege 

Foreign corporation claiming fran¬ 
chise privilege of being or acting 
within a state must affirmatively 
show its claim to be rested on per¬ 
missive declaration of sovereign, 
couched in unmistakable terms or 
embraced in an implication equally 
strong r-Westem Public Service Co. 
v Meharg, 292 S W 168, 116 Tex 193, 
denying rehearing 288 S W. 141, 116 
Tex 193 

75- Ill —^United Newspapers Maga¬ 
zine Corporation v United Adver¬ 
tising Cos, App., 17 NE.2d 346 
Mo—^American Mfg. Concern v. Man¬ 
ufacturers’ Pnntery, App, 6 SW. 
2d 984 

Wis—^American Slicing Mach Co v. 
Jaworski, 192 NW 50, 179 Wis. 
634 

76. Iowa—Johnson Service Co v. 

Hamilton, 281 N.W 127 
Tex—^Feder v Texas BituUthic Co, 
Civ App , 82 S W 2d 724—Bigelow 
V Delaware Punch Co, Civ App , 
37 S W 2d 853—Latham Co v Lou- 
er. Civ App, 176 SW. 920 
Necessity of alleging compliance 
with statutory requirements see 
supra S 1909. 
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§ 1909,’ noncompliance with statutory requirements 
is a matter of defense, and in such a case the bur¬ 
den is on defendant to establish facts rendering the 
statute applicable,*^ as well as a failure to comply 
therewith.78 Moreover, while the contrary has 
been held,'^^ the general rule is that where it is un¬ 
necessary for a foreign corporation to allege com¬ 
pliance with statutory requirements, the burden of 
proving such fact is not cast on it where it does 
not make the allegation, but noncompliance is plead¬ 
ed as a defense*80 On issue joined, plaintiff has the 
burden of proving corporate existence®! and corpo¬ 
rate powers®® by satisfactory evidence Where, 
however, plaintiff makes out a prima facie case, the 
burden is on defendant to establish defenses relied 
on in its answer.®® A defendant alleging noncom- 
phance by a foreign corporation and failing to sus¬ 
tain the burden of proof as to such fact waives the 
defense.®^ 

b. Admissibility 

As In other civil actions, relevant and material evi¬ 
dence which IS otherwise competent Is admissible in an 


action by a foreign corporation, while irrelevant and In¬ 
competent evidence is inadmissible 

As in other civil actions, relevant and material 
evidence which is otherwise competent is admissi¬ 
ble,®® while evidence which is irrelevant and imma¬ 
terial IS inadmissible,®® in an action by a foreign 
corporation. Evidence admissible to show incorpo¬ 
ration includes a copy of plaintiff’s charter, certi¬ 
fied by the secretary of state of the state of incor¬ 
poration,®*^ or certified by a state official of the do¬ 
mestic state with whom it is required by law to be 
filed before the corporation may transact business 
in the state.®® A copy of an act to incorporate a 
foreign corporation, to which is appended the cer^ 
tificate of the secretary of the state of such cor¬ 
poration, with the seal of the state affixed, is ad¬ 
missible to show the business of the corporation.®® 
A certificate of the clerk of the court of a county 
stating that plaintiff corporation has not filed a cer¬ 
tificate authorizing it to do business in such county 
as a foreign corporation, or otherwise, is not ad¬ 
missible in evidence in a state where such failure 
does not invalidate the contracts of foreign corpo- 


Asai^iiee of corporation is held to 
have burden to prove compliance 
with statutory requirements on part 
of corporation—^Kyle v. Central Nat 
Bank of Decatur, 146 So 801, 226 
Ala 267. 

In. XSassaoluuietts 

(1) Burden of proving compliance 
with statutory requirements is on 
foreign corporation suing to recover 
assessments on deposit note, where 
defendant's answer denies such com¬ 
pliance —Washington County Mut 
Ins. Co V Chamberlain, 16 Gray, 
Hass, 166 

(2) Decision announcing above rule 
been severely criticized, however, 

and It has been said that there is no 
satisfactory reason for such a rule 
—^Hart-Parr Co v Robb-Lawrence 
Co, 106 NW 406, 16 N D. 66, 62 

Tw Pemuiylvaiila, where foreign 
corporation seeks to enforce contract 
made in state in ordinary course of 
business, burden is on it to show 
compliance with laws of state.— 
Kernchen Co. v English, 70 Pa Super 
293 —West Jersey Ice Mfg. Co. v. Ar¬ 
mour, 12 Pa Super 443 

77. Ariz.—^Monaghan & Murphy 
Bank v. Davis, 234 P. 818, 27 Anz 
532 

Cal—Indian Refining Co v Royal 
Oil Co, 283 P. 866, 102 Cal App 
710 

Ill.—^United Newspapers Magazine 
Corporation v. United Advertising 
' Cos, App, 17 NE2d 346—Richard 
Toung Co V Meyer-Rudolph Shoe 
Co., 261 Ill App 327—^Visible Meas- 
xire Gasoline Dispenser Co. of 


America v. Suprunowski, 226 Ill 
App 107. 

Mo —^Heinrich Chemical Co. v. Welch, 
App, 300 SW. 1001 
Okl—^Dime Savings & Trust Co v. 
Humphreys, 68 P.2d 666, 175 Okl 
497. 

Tex—^Mendlovitz v. Samuels Shoe 
Co, Civ App, 6 SW.2d 669. 

Showing Intra-state commerce trans¬ 
action 

On plea in abatement that plaintiff 
was not entitled to sue because it 
was foreign corporation not comply¬ 
ing with statute requiring filing ar¬ 
ticles of incorporation in office of 
secretary of state, burden of proving 
transaction constituted intra-state 
commerce rather than mterstate 
commerce was on defendant.—^Mc- 
Caskey Register Co v Mann, Tex 
Civ,App, 273 SW 1113. . 

78. Mo —Viking Equipment Co, v. 
Central Hotel Co, 91 SW2d 94, 
230 Mo.App 304—^American Mfg 
Concern v Manufacturers' Print- 
ery, App, 6 S.W2d 984—^Heinrich 
Chemical Co v Herman, App., 261 
SW 162. 

Tex,—Smith v Special Assessment 
Securities Corporation, Civ.App., 
116 S,W2d 1166, error refused 
Wis—^American Slicing Mach. Co. v. 
Jaworski, 192 NW. 60, 179 Wis. 
634. 

14a C.J. ,p 1366 note 21. 

79. Ark—^Miellmier v Toledo Scales 
Co, 198 SW. 497, 128 Ark. 211. 

Sa NY—Halsey v Henry Jewett 
Dramatic Co, 83 N B 26, 190 N.T. 
231, 123 Am.SR. 546. 
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ND—State v Robb-Lawrence Co, 
106 NW. 406, 16 ND. 66. 

14a C J. p 1366 note 21. 

Intexstate transaction 

Mere interposition of special pleas 
alleging noncompliance does not 
place burden of proving compliance 
on foreign corporation, where proof 
shows that transaction out of which 
cause of action arose involved inter¬ 
state commerce.—Cobb v York Ice 
Machinery Corporation, 159 So 811, 
230 Ala 95. 

81. Utah —Kilpatrick-Koch Dry 
Goods Co V. Box, 46 P. 629, 13 
Utah 494 

Va—Jackson v. Marietta, 9 Leigh 
240, 36 Va. 240 

Evidence of existence of foreign cor¬ 
poration generally see supra § 74^ 

82. Mass —Portsmouth Livery Co. v. 
Watson, 10 Mass 91. 

83. Ill—^Metropolitan Life Ins. Co 
V. Kobbeman, 260 Ill App. 608 

84. Tex—Chase Bag Co v Stafford, 
Civ App, 120 S.W.2d 823. 

85. Idaho—Colorado Milling & Ele¬ 
vator Co. V Proctor, 76 P 2d 438, 
58 Idaho 678—Chesney v. Bodily* 
298 P. 937, 60 Idaho 597. 

86. Anz —^Monaghan & Murphy 

Bank v Davis, 234 P. 818, 27 Anz. 
532. 

Or—McIntosh Live Stock Co. v. 
Buffington, 241 P 893, 116 Or. 399. 

87 . iq-0.—State V Turner, 25 S.B. 
810, 119 NC 841. 

88. Mass—Commonwealth v, Cork- 
ery, 66 N.E 711, 176 Mass. 460. 

89. .fla.—^Pacific Guano Co. v. Mul¬ 
len, 66 Ala. 682. 
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rations made within the state.®® Whether plaintiff 
has bought materials and employed labor in the 
state in connection with its business are facts ma¬ 
terial to the determination of the issue as to wheth¬ 
er Its business is intra-state or interstate, and evi¬ 
dence bearing thereon should not be excluded.®^ 
The fact that the identity of a foreign corporation 
suing on a note and the payee named therein are 
one and the same may be established by ordinary 
methods of proof.®2 

c. Weight and Sufficiency 

General rules as to weight and sufficiency of the 
evidence apply in an action by a foreign corporation. 

General rules as to weight and sufficiency of the 


evidence apply in an action by a foreign corpora¬ 
tion.®® While evidence which would be sufficient 
to prove legal existence of a foreign corporation in 
the state where it was incorporated is sufficient in 
the state where suit is brought,®^ a possible excep¬ 
tion to this rule is that a public statute of another 
state must be proved as a fact ®® Some courts hold 
that a certificate of the incorporation of a foreign 
company by the secretary of the state in which it 
was incorporated, over the seal of such state, suf¬ 
ficiently proves such incorporation;®® other courts 
hold It necessary and sufficient, where such certifi¬ 
cate is introduced, that it be accompanied by proof 
of the statute of the state of incorporation, making 
such certificate legal proof,®'^ or the statute under 


90t Ind —^North Mercer Nat Gas Co 
V. Smith, 61 NE 10, 27 IndApp 
472. 

14a CJ. p 1363 note 92 [d]. 

91. Ill —^Prank Prox Co. v Bryan 
162 IllApp 381 

92. Idaho—Colorado Milling* & Ele¬ 
vator Co V Proctor, 76 P 2d 438, 
58 Idaho 578. 

93. Evidence held sofllcient 

(1) To show plaintiff corporation's 
compliance with statutory require¬ 
ments —Peurlfoy v Hood Rubber 
Products Co, TexCivApp, 69 S.W. 
2d 428. 

(2) To show plaintiff’s corporate 
character as against a specific, veri¬ 
fied denial —Bledsoe v Keystone 
Steel, etc, Co, 189 P 267, 41 Okl 586 

(3) To show that plaintiff was a 
partnership —S B Locke & Co v 
Forrester, 252 SW. 9, 159 Ark 224 

(4) To sustain finding that foreign 
corporation complied with statute 
regulating foreign corporations' busi¬ 
ness in state—^Miller Rubber Co of 
New York v. Holes, 228 NW. 204, 58 
ND 868 

(6) To show or warrant finding 
that foreign coiporation was doing 
or transacting business within cer¬ 
tain state 

Idaho—^People’s-Pittsburg Trust Co 
V Diebolt, 18 P2d 656, 52 Idaho 
208. 

Mass.—^Plibrico Jointless Firebrick 
Co. V. Waltham Bleachery & Dye 
Works, 174 N.B. 487, 274 Mass. 
281. 

Mo.—Seneca Textile Corporation v. 
Missouri Flower & Feather Co, 
App, 119 SW2d 991—^Viking 
Equipment Co. v. Central Hotel Co., 
91 S.W.2d 94, 230 Mo.App. 304— 
Hanson & Willadsen Co. v. Crea- 
son, 5 S.W2d 1106, 222 Mo App. 
■880 

N T —^American Sec. Credit Co v. 
Empire Properties Corporation, 276 
NYS 970, 164 Misc 191—^Pitts¬ 
burgh Electric Specialties Co. v. 


Rosenbaum, 169 NYS 167, 102 
Misc 520 

Ohio—Short Films Syndicate Co v 
Standard Film Service Co., 176 N 
E 893, 39 Ohio App 79 
Tex—Finance Corporation of Amer¬ 
ica V Stone, Civ App, 54 S W 2d 
254 

(6) To sustain finding that foreign 
corporation, in making loan to resi¬ 
dents of a state, was not transact¬ 
ing business in state —^Denison v. 
Phipps, 211 P 83. 87 Okl 299 

(7) To show or sustain finding 
that transaction involved interstate 
commerce. 

Mich—^Richards-Wilcox Mfg Co. v, 
Talbot & Meier, 233 NW. 437. 262 
Mich 622 

R.I—Cook, Borden & Co v R Z L 
Realty Corporation, 147 A. 891, 60 
RI 376. 

Tex.—'Aeronautical Corporation of 
America v. Gossett, Civ App, 117 
SW2d 893 

(8) To show or sustain findings as 
to other matters 

CaL—^Indian Refining Co v. Royal 
Oil Co. 283 P. 856, 102 Cal.App 
710 

Mich —^B F. Sturtevant Co. v. 
Adolph Leitelt Ironworks, 163 N. 
W 13, 196 Mich. 652 
Tex—Clay-Butler Lumber Co. v. W, 
H. Pickering Lumber Co, Com 
App, 276 SW 664, affirming Clay- 
Butler Lumber Co v W R. Pick¬ 
ering Lumber Co, Civ App., 264 S. 
W. 267 

Wis—^American Timber Holding Co 
V. Christensen, 238 NW 897, 206 
Wis 25 

14a CJ p 1367 note 38 [a], 

SvldeiLoe held Insufficient 

(1) To show fraud in organization 
of a corporation—^Indian River Mfg 
Co V Wooten, 46 So 186, 55 Fla 
746. 

(2) To show foreign corporation’s 
compliance with statutory require¬ 
ments 

NY—Charles H Welhng Co. v. 
Platt, 178 NYS. 460. 
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Tex —^Bigelow v. Delaware Punch 
Co, Civ App, 37 SW2d 353 

(3) To show or warrant finding 
that foreign corporation was doing 
or transacting business within a cer¬ 
tain state 

Idaho —Continental Assur Co v. 

Ihler, 26 P 2d 792, 63 Idaho 612. 
Mo—^American Mfg Concern v Man¬ 
ufacturers’ Printery, App, 6 S W. 
2d 984 

N.Y—Lebanon Mill Co v Kuhn, 261 
N.TS 172, 146 Misc 918—^Hedges 
& Bro. V. Busch, 262 NYS 693, 
141 Misc 493—^Ideal Werke A. G, 
Fur Drahtlose Telephome v Roos, 
250 NYS. 481, 140 Misc 298 
Okl—^Dunn v. Birmingham Stove 
Range Co, 44 P.2d 86, 170 Okl. 393. 
Tex—^Hilker v Agrricultural Bond & 
Credit Corporation, Civ.App, 96 

S W 2d 644, error dismissed—^Mc- 
Caskey Register Co, v. Mann, Civ, 
App. 273 S.W 1113 

(4) To contradict plaintiff's, testi¬ 
mony that plaintiff was a partner^ 
ship —S, B Locke & Co v, Forrester, 
262 S.W. 9, 169 Ark 224 
Evidence of forfaitnxe of license 

A certificate of secretary of state 
that right of corporation to do busi¬ 
ness within state has been forfeited 
is not evidence of such forfeiture, 
in absence of statute making it so.— 
St Louis Expanded Metal Fireproof¬ 
ing Co V Beilharz, TexCivApp, 88 
S W. 612. 

94- NY—^Eagle Works v. Churchill, 

15 N.Y Super 166. 

Proof of corporation de facto is 
sufficient evidence of corporate ex¬ 
istence in action by foreign corpora¬ 
tion —^Kilpatrick-Koch Dry Goods 
Co V. Box, 45 P. 629, 13 Utah 494— 
14a C J p 1367 note 48 

95- N.Y—^Eagle Works v. Churchill, 

16 N.Y Super 166, 

9& NY —^U. S Vinegar Co. v. Schle- 
gel, 22 NY.S. 407, 67 Hun 366— 
U S. Vinegar Co v. Schlegel, 22 N. 
Y.S. 410 

97- Ill.—Cozzens v- Chicago Hy- 



20 C.J.S. 


OOEPOBATIOKS 


§ 1913 


which the corporation was created and a slight¬ 
ly different rule is that in a suit by a foreign cor¬ 
poration It must show not only the papers and pro¬ 
ceeding of incorporation, but also the statute of the 
state where it was incorporated, authorizing such 
incorporation.®® It is held, generally under stat¬ 
ute, that prima facie evidence of corporate exist¬ 
ence IS made out by the introduction of a license, 
permit, or certificate from the secretary of state, 
authorizing plaintiff to do business in the state,^ of 
a certified copy of plaintiff’s designation, filed with 
the secretary of state, of an agent on whom process 
may be served,® or of evidence that plaintiff is do¬ 
ing business under a corporate name.® Under a 
statute providing that, when the name of a foreign 
corporation appears in a list required to be pub¬ 
lished by the secretary of state, it shall be prima 
facie legal evidence of the existence of the corpo¬ 
ration named therein, and of its having filed its 
charter in the office of the secretary of state as re¬ 
quired by law, the implication is that the failure of 
the name of a foreign corporation to appear in such 
published list shall be prima facie evidence that it 
has not filed its charter as required by law.'^ 

While a foreign corporation’s payment of a priv¬ 
ilege tax may be evidence of an intention to carry 
on its business continuously within a state, it is not 
conclusive evidence,® and the fact that such a cor¬ 
poration purchases property of a public utility com¬ 
pany in a certain state is no proof of its intention 
to operate a public utility in such state ® On the 
other hand, where a foreign corporation proves a 
sale and delivery of goods in a state, and the main¬ 
tenance of personal representatives there, with an 


office for transaction of business, it makes a prima 
facie case that it is doing business in the state.'' 
The mere fact that invoices and statements bear a 
foreign corporation’s name as vendor, as well as an 
address within a state, is, however, insufficient to 
show a doing of business within such state,® and 
the fact that such corporation maintained a bank 
account in the state is equally inconclusive.® 

Personal knowledge of the judge that a corpora¬ 
tion suing IS a foreign corporation does not justify 
a dismissal on the ground that it is a foreign cor¬ 
poration, and has failed to comply with the statutes 
regulating such corporations.^® 

§ 1913. Trial 

The usual rules governing trials apply In actions by 
a foreign corporation. 

Pertinent questions in the case which cannot be 
deemed questions of law should be submitted to the 
jury under proper instructions to be answered as 
questions of fact; and facts which are proper for 
the jury to consider should not be withdrawn from 
Its consideration by the court.While the ques¬ 
tion as to what constitutes the doing of business 
in a state has been said to be a mixed question of 
law and fact,i® whether plaintiff is actually doing 
or transacting business m a state without authority 
is primarily a question of fact^® which, on conflict¬ 
ing evidence, should be submitted to the juryi^ un¬ 
der proper instructions Such question is a mixed 
one of law and fact, however, where it requires a 
declaration of the legal effect of a contract execut¬ 
ed by plaintiff.!® Whether plaintiff corporation is 
foreign or domestic is a matter of law, depending 


draulic Press Brick Co, 46 N ES . 
788, 166 Ill 213. 

98. Ill —^International Text Book Co 

V Galhgan, 186 IllApp 80 

Mo—^Rialto Co V. Miner, 166 SW 
629, 183 Mo.App 119. 

99. Ala—Savage v. Russell, 4 So. 
236, 84 Ala. 103 

1. Or — Milton-Freewater & Hudson 
Bay Irr Co v. Skeen, 247 P, 766, 
118 Or 487 

14a C J p 1367 note 46. 

2. Cal —^Anglo-Califomian Bank v. 
Field, 80 P. 1080, 146 Cal 644 

Wash.-^Knapp v. Strand, 30 P 1063, 
4 Wash 686. 

3. Mich.—^Imperial Curtain Co v 
Jacob, 127 N.W, 772, 163 Mich 72 

4. Tenn—^Lummus Cotton Gm Co. 

V Arnold, 269 S W. 706, 161 Tenn 
640 

6 . Tenn —^Richmond Screw Anchor 
Co V. E W. Minter Co., 300 SW. 
574, 156 Tenn 19. 

20 OXS.-10 


e. Cal —Webster Mfg Co v. Byrnes, 
280 P 101, 207 Cal 630, followed 
in Oakland Terminal & Elevator 
Corporation v. Mercantile Trust 
Co of California, 280 P. 107, 207 
Cal. 641 

7 . NY—Warner Instrument Co v 
Sweet, 119 NTS 166, 65 Misc. 67. 

8. NY—^Lebanon Mill Co v Kuhn, 
261 NY.S 172, 146 Misc 918. 

9. NY—^Lebanon Mill Co v. Kuhn, 
supra. 

10. Colo —^Utah Nursery Co v. 
Marsh, 103 P. 302, 46 Colo 211. 

11. Kan—^Elliott v Parlin, etc, Co, 
81 P. 600, 71 Karu 666 

Nature of traaisaotioa. 

In action for price of goods sold 
under written contract, the question 
whether transaction was a sale or an 
agency is for jury—Clark v. J. R. 
Watkins Medical Co, 171 SW 136, 
116 Ark 166. 

12. Texl—Chicago, R, I. & P. By- 
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Co V. Neil P. Anderson & Co., Civ. 
App, 130 SW. 182, reversed on 
other grounds Chicago, R. I & P. 
Ry. Co V. Anderson, 141 SW. 513, 
106 Tex 1, Ann.Casl916A 198. 

13- NY —Stephenson v Wiltsee, 227 
NYS. 230, 223 AppDiv. 41 
Pa —^Epperson Underwriting Co. v. 

Chapin, 31 Luz.LiegReg. 374 
Tenn—^Bouldin v. Taylor, 275 S.W. 

340, 162 Tenn 97 
14a C J p 1367 note 56 
Doing of business as question of fact 
m actions against foreign corpora¬ 
tions see infra § 1955 

14. Okl—J R. Watkins Co. v. Mil¬ 
ler. 64 P.2d 314, 176 Okl. 20. 

15- Pa.—^Knapp Co. v. Saul, 77 Pa. 
Super. 55 

14a C.J p 1367 note 66. 

16. Mo—St. Louis V. Parker-Wash- 
ington Co, 196 S.W. 767, 271 Ma 
229, certiorari denied 38 S*Ct. 11, 
245 U.S. 651, 62 LEd. 681. 
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on its charter However, it is held that, where 
there is evidence tending to prove that plaintiff rs 
a partnership and acted as such in entering into the 
contract in question, it is a question for the jury 
whether plaintiff is a corporation or a partner- 
ship.lS 

Dtsmtssal and nonsuit, A plaintiff foreign corpo¬ 
ration's failure to comply with mandatory statutory 
requirements, as a prerequisite to doing business 
within the state or the bringing of suit, may prop¬ 
erly be raised by a motion to dismiss Where, if 
the facts stated in a motion to dismiss are true, 
plaintiff IS not entitled to maintain the suit, the 
court should not refuse to hear evidence under the 
motion, and overrule the motion.^A motion to 
dismiss before trial,^! or to grant judgment for 
plaintiff on the pleadings,^^ should be refused where 
it is based on grounds which are put in issue by 
the pleadings, since the opposing party is entitled 
to a hearing on the issues thus made. In order to 
justify the dismissal of an action brought by a for¬ 
eign corporation on the ground of failure to com¬ 
ply with statutory requirements applicable to for¬ 
eign corporations in certain cases, it must be shown 
that plaintiff is within the statute.23 Plaintiff will 
not be nonsuited for such failure where it does not 
appear either from the pleadings or the* evidence 
that It was within the statute imposing such require- 
raents,24 Under some statutes the court is empow¬ 
ered on its own motion to dismiss an action by a 
foreign corporation which has failed to comply with 
statutory requirements 26 

! 

Instructions should clearly and correctly state the I 


law applicable to the issues and the evidence 26 The 
c*ourt properly refuses to give instructions which 
are not rendered applicable by the evidence 27 

Verdict; direction of verdict. The general rules 
as to verdicts in civil actions generally apply in ac¬ 
tions by foreign corporations or those holding under 
them.28 A nonsuit or a verdict for defendant is 
properly ordered where, the matter being in issue, 
the only evidence in the case bearing on the point 
shows that plaintiff has not complied with statutory 
provisions entitling it to do business in the state.26 
The court may properly direct a verdict for plain¬ 
tiff or defendant, however, only where the evidence 
is undisputed or is of such a conclusive character 
that the court, in the exercise of a sound discre¬ 
tion, would be compelled to set aside a verdict in 
opposition to it,20 and where the evidence is con¬ 
flicting on a material issue, a peremptory instruc¬ 
tion should not be given Direction of a verdict 
for defendant is also improper where plaintiff es- 
tabhshes a prima facie case and no evidence is giv¬ 
en in support of defendant's special pleas.22 

§ 1914. Judgment or Decree 

Dismissal is the proper ludgment where a foreign 
corporation's noncompliance with statutory requirements 
merely precludes it from resorting to the courts of a 
particular state to enforce Its contracts, but judgment 
for the defendant Is proper where such failure renders 
the corporation's contracts void ab initfo. A Judgment 
in favor of a foreign corporation is not void because it is 
not authorized to do business in a state, where foreign 
corporations have the same authority to sue as domestic 
corporations. 

Where a foreign corporation's failure to comply 


17- N C —Atlantic Coast Line R. Co 
‘ V, Spencer, 82 SB. 861, 166 N.C. 
522. 

ISi Ark—^Forrester v. Locke, 231 S. 
W. 897, 149 Ark 226—Burst v. 
Dewberry, 206 S.W 129, 136 Ark. 
136. 

Id. Fla —^Irwin v. Gilson Realty 
Co, 168 So, 77, 117 Fla. 394. 

aa Kan—^Vickers v Buck Stove, 
etc, Co, 79 P 160, 70 Kan. 584. 
14a C J p 1367 note 60 

21 . Minn—Campbell Hlectric Co v. 
Christian, 170 NW. 199, 141 Minn. 
296. 

14a C J p 1367 note 61 

aa. USTT—John A Roebling's Sons 
Co. V. Belden, 49 N T.S 933 

23. NT.—Alfred J Brown Seed Co 
V. Richardson, 103 N.T.S 243, 63 
Misc 617. 

^ NY.—^Wrifirht V. Faulkner, 101 
N.T.S 807, 62 M;sc. 100. 


25. Failure to pay taxes 

Fla.—^Irwin v Gilson Realty Co., 
158 So 77, 117 Fla 894 

26. XustruotloiiLs proper or not er¬ 

roneous 

Mich.—C H Knight-Thearle Co v. 
Hartlme, 206 N.W 647, 233 Mich 
63—^Rex Beach Pictures Co v. 
Harry I Garson Productions, 177 
NW, 264, 209 Mich 692. 

27. Ark—White River Lumber Co. 
V Southwestern Impr Assoc, 18 S 
W 1055, 66 Ark. 625—St Lows, 
etc, R Co V Philadelphia Firo 
Assoc, 18 SW, 43, 66 Ark. 163. 

14a C J p 1367 note 64. 

28. Assignee of corporation 
Where, in a suit on notes, defend¬ 
ant pleads that notes were given 
to foreign corporation which did not 
have a permit to do business within 
state, and plaintiff, in replication, 
pleads that it is purchaser in good 
faith before maturity, and estoppel 
of defendant, on plaintiff’s failure 
to prove allegations of replication, 
defendant is entitled to a verdict on] 
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proof of his plea.—^Kyle v Central 
Nat. Bank of Decatur, 146 So 801, 
226 Ala 257. 

29. AU —^Dundee Mortg,' etc, Co v. 

Nixon, 10 So 311, 96 Ala 318. 

30b Okl—J R. Watkins Co v. Mil¬ 
ler, 64 P.2d 314, 176 Okl 20 

31. Anz —^Monaghan & Murphy 
Bank v. Davis, 234 P. 818. 27 Ariz. 
532 

Okl—J R Watkins Co ’v. Miller, 64 
P 2d 314, 176 Okl 20 
Pa—Knapp Co v Saul, 77 Pa Super. 
65 

Befeudaut held not entitled to per- 
emptory Instructiou that sale of 
goods by foreign corporation was in 
violation of statute requiring cer¬ 
tain foreign corporations to secure 
certificate of authority from secre¬ 
tary of state—C H Knight-Thearle 
Co V Hartlme, 206 N.W. 647, 283 
Mich. 53. 

32. Ill —Visible Measure Gasoline 
Dispenser Co of America v. Su- 
prunowski, 226 IU.App. 107- 



20 C.J S. 

with statutory requirements does not render its 
contracts void, but merely precludes it from resort¬ 
ing to the courts of a particular state to enforce 
them, the proper judgment where such a corpora¬ 
tion has failed to comply is one of dismissal only, 
leaving it open to the corporation to resort to the 
courts of other jurisdictions for relief 33 Where, 
however, such a failure renders the corporation’s 
contracts void ab mitio, judgment in an action on 
such a contract should be rendered on the merits 
m favor of defendant.®^ A judgment in favor of 
a foreign corporation is not void because it is not 
authorized to do business in a state, where foreign 
corporations are given the same authority as do¬ 
mestic corporations to maintain suits ,35 and a de¬ 
cree in a foreclosure suit brought by a foreign cor¬ 
poration which had not complied with statutory 
provisions relating to foreign corporations, and 
which falsely alleged that it had so complied, can¬ 
not properly be attacked as void by unsecured cred¬ 
itors of the mortgagor after the decree of foreclo¬ 
sure has been satisfied 36 Furthermore, such a de¬ 
cree cannot be successfully vacated by defendants 
more than a year after the rendition thereof, where 
defendants fail to object to plaintiff’s capacity be¬ 
fore or at the trial.37 jn action by one foreign 
corporation against another, the fact that defendant 
is incorrectly alleged to have been organized in a 
certain state is not groimd for reversal of a judg¬ 
ment against it, where defendant is sued and served 
as a foreign corporation and is apprised of the na¬ 
ture of the action against it.38 

Jiuigment on pleadings. It has been held that to 
bar a foreign corporation from a j‘udgment on the 
pleadings, in an otherwise proper case, it must ap¬ 
pear from the pleadings that the corporation, by 


§ 1916 

reason of failure to comply vrith statutory require¬ 
ments, is not entitled to sue.33 

§ 1915. Review 

The conclusion that a foreign corporation has not 
complied with statutory requirements may be justified 
by Its conduct as reflected by the record of the proceed¬ 
ings tn the trial court and the presentation of the case 
on appeal by brief. Noncompliance prior to obtaining a 
judgment on which an appeal bond was given is no de¬ 
fense to an action on the bond. 

Under some circumstances, the conclusion that a 
foreign corporation has not complied with statutory 
requirements may be justified by its acts and con¬ 
duct as reflected by the transcript of the record of 
the proceedings had in the trial court and through 
the presentation of the case on appeal by bnef.^^ 
In an action on an appeal bond, the noncompliance 
of plaintiff, a foreign corporation, prior to having 
obtained the judgment on which the bond was giv¬ 
en, with the statute regulating the admission of for¬ 
eign corporations to do business in the state, is not 
a defense Under a statute providing that an ap¬ 
peal from a j’udgment of a justice of the peace must 
be made within ten days after the judgment is ren¬ 
dered, but if taken by a nonresident of the county 
where the suit is mstituted, appellant shall have 
twenty days to make the appeal, the mere fact that 
a foreign corporation employs a local attorney to 
take an appeal from the judgment of a justice does 
not render it a resident of the county so as to neces¬ 
sitate an appeal within ten days-^3 

§ 1916. Costs 

Statutes regulating costs in an action by a foreign 
corporation must be complied with. 
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33. Tex —Smythe v Fort Worth 
Glass & Sand Co , 142 SW 1167,106 
Tex. 8—John A. Dickson Pub. Co. 
V. Bryan, CivApp, 289 SW. 1042, 
60 A'Ii.11. 983, reversed on other 
grounds. Com App , 6 S W 2d 980— 
Oklahoma Tool & Supply Co. v. 
Darnels, Civ.App, 283 S.W 217, re¬ 
versed on other grounds. Com App, 
290 SW. 727—^National Cash Reg¬ 
ister Co V, Ondrusek, CivApp, 
271 SW. 640—^Prescott-Phoenix Oil 
& Gas Co V Gilliland Oil Co, Civ. 
App, 241 SW. 775—New State 
Dand Co. v. Wilson, CivApp, 160 
SW. 253 
Suit by asslgiLee 

Where assignee of unlicensed for¬ 
eign corporation was not authorized 
to sue, his petition to intervene in 
garnishment proceeding should have 
been dismissed —Stanard v Cant¬ 
well, Tex-OCvApp., 286 S.W. 760. 


34. Ariz—Scott v. Bruce Bros, 38 
P 2d 664, 44 Ariz, 469 

35. ND—Finch, Van Slyck & Mc- 
Conville V. Jackson, 220 NW 130, 
67 ND 17 

36. Mont—^Miller v Gates, 66 P. 
356, 22 Mont 305. 

37. Okl—Steele v The Maccabees, 
58 P2d 232, 176 Okl 471 

False allegation not fraud 

False allegation that plaintiff has 
complied with statutory require¬ 
ments IS not fraud on court or de¬ 
fendant, since such allegation is sur¬ 
plusage.—Steele v The Maccabees, 
suprau ft 

38. Ark—^North American Provi¬ 
sion Co. V. Fischer Lime & Cement 
Co, 269 SW. 998, 168 Ark 106. 

State of organization immaterial 
In suit against foreign corporation, 
it was immaterial in what state de¬ 
fendant was orgamzed as corpora¬ 

147 


tion, where it was sued and served 
as foreign corporation, and where 
complaint apprised it of nature of 
action —North American Provision 
Co V, Fischer Lime & Cement Co, 
supra 

39. NY—^J M & L A Osbom Co. 
V Osbom, 186 NYS 721, aJOlrmed 
188 NYS 928, 197 App.Div. 919 

40. Tex—St Louis Southwestern 
Ry Co of Texas v Davy Burnt 
Clay Ballast Co, CivApp., 273 S 
W 630, reversed on other grounds 
Davy Burnt Clay Ballast Co. v. St 
Louis Southwestern Ry Co of 
Texas, Com.App., 286 S W. 296 

41. Ill—^McCarthy v. Alphons Cus- 
todis Chimney Constr Co., 125 Ill. 
App 119, affirmed 76 NE 860, 219 
Ill. 616. 

42. Mo—Columbia Weighing Mach. 
Co. V. Rockwell, App., 38 S.Wl,2d 
608. 
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A foreign corporation is within an exception to 
a statute denying plaintiff costs in cases where the 
recovery is less than a specified amount except 
where the parties do not reside in the same coun- 
ty.43 A statute authorizing defendant to require 
security for costs m an action by a foreign corpora¬ 


tion has been held applicable to actions in justices’ 
courts.'^^ The Federal Deposit Insurance Corpo¬ 
ration IS not a foreign corporation within the mean¬ 
ing of a state law requiring such a corporation to' 
deposit security for costs m an action brought by 
it45 


L. ACTIONS AGAINST FOREIGN CORPORATIONS 


§ 1917. In General 

state courts exercise Jurisdiction over both actions in 
rem and actions m personam brought against foreign 
corporations. Venue statutes do not affect jurisdiction. 

The jurisdiction of the courts of a state for ac¬ 
tions brought against foreign corporations may ex¬ 
tend both to actions in personam see infra §§ 1918- 
1922, and to actions in rem see infra § 1924. Stat¬ 
utes relating to the venue of actions against foreign 
corporations, see infra § 1932, do not affect the gen¬ 
eral question of jurisdiction,^® or the manner of ac¬ 
quiring jurisdiction in a particular case.^7 

The question of jurisdiction of the courts of a 
state over actions brought therein against foreign 
municipal corporations is considered in the C.J S. 
title Municipal Corporations § 2202, also 44 C.J. p 
1470 notes 37-44. 

§ 1918. Jurisdiction in Personam 

A foreign corporation cannot be sued In personam 
unless it IS either subject to the Jurisdiction of the courts 
of the state of the suit or it consents to being sued. 
Where it is also a domestic corporation, it may be sued 
as such. 

It is essential to the maintenance of a suit in per¬ 
sonam against a foreign corporation that the corpo¬ 
ration be subject to the jurisdiction of the courts 
of the state in which suit is brought^® or that it 
consent to jurisdiction. The theory that a foreign 
corporation by doing business in a state impliedly 


consents to be sued therein, or that it thereby sub¬ 
jects Itself, or becomes subject, to the jurisdiction 
of the courts of the state is considered infra § 1923. 

It is said to be the policy of the law to require 
foreign corporations to submit controversies grow¬ 
ing out of state business to the courts of that state 
and not to compel a citizen having such a contro¬ 
versy to seek the state in which the corporation has 
its home for the purpose of enforcing his claim.^® 
Nevertheless, in cases where it is doubtful whether 
or not a foreign corporation is present in the state 
it has been suggested that the court apply the prac¬ 
tical test of determining whether it would be fairer 
for plaintiff to go to defendant’s domicile or wheth¬ 
er defendant should stand tnal in the state If 
the court adjudges that a foreign corporation has 
not or cannot be reached within the jurisdiction, 
plaintiff may without prejudice pursue such defend¬ 
ant elsewhere.®^ 

Holding charter or franchise from state. Where 
a corporation is created by the concurrent acts of 
the legislatures of two or more different states, or 
otherwise exists under the laws of two or more 
states. It is a domestic corporation as to each of 
these states, and may be sued in either as other do¬ 
mestic corporations are.®^ Also, where a foreign 
corporation acquires the franchises of a domestic 
corporation, it is liable to suit in the same manner 
and to the same extent as the corporation whose 


43. N J.—Goat, etc, Skin Import Co, 
V. Paschall, 37 A 454, 60 N.J.Law 
137 

44. Cal—Classroom Teacher v. Su¬ 
perior Court in and for Glenn 
County, 18 P2d 746, 129 CalApp. 
261 

45. N J —^Federal Deposit Ins Cor¬ 
poration V Mangriaracina, 198 A 
777, 16 N.JMisc 203 

46. Tex —^Mutual L Ins Co. v. 
Nichols, Civ.App, 24 S.W. 910 

47. Iowa—^Mofflt v. Chicago Chron¬ 
icle Co, 78 NW 45, 107 Iowa 407 

4a Ark—State v Chicago Mill & 
Lumber Corporation, 45 S W.2d 26, 
184 Ark 1011 

Tex—Adam v. Saenger, CivApp, 101 
SW2d 1046, certiorari granted 58 


S Ct 28, 802 U S 668, 82 L.Ed 515, 
reversed on other grounds 58 S 
Ct 464, 303 ITS 69, 82 L Ed. 649, 
rehearing demed 68 S Ct 640, 303 
XJS 666, 82 LBd 1123, mandate 
conformed to. Civ App, 119 S W 2d 
687. 

14a C J. p 1368 note 76 
49- U S —'W estern Grocer Co v 
New York Oversea Co., DC.Cal, 
296 F 269. 

Burdens with the benefits 

A^foreign corporation, having com¬ 
plied with the law and obtained a 
certificate allowing It to do busi¬ 
ness m the state, cannot, while en¬ 
joying the privileges thus secured, 
lixmt the causes of action on which 
It can be sued in the courts of the 
state, as it cannot accept the bene¬ 
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fits Without assuming the burdens 
thereby imposed.—Sukosky v. Phil¬ 
adelphia & Reading Coal & Iron Co., 
179 NTS 23, 189 App Div 689 

50. U S.—Hurley v. Wells-Newton 
Nat. Corporation, DC Conn, 49 P. 
2d 914. 

Beasonableness of suit in state Is 
the basis of jurisdiction —^Farmers' 
& Merchants* Bank of Catlottsburg, 
Ky V Federal Reserve Bank of 
Cleveland, Ohio, DCKy., 286 F 666 

51. U S —^Hurley v. VT'ells-Newton 
Nat Corporation, DC.Conn, 49 F. 
2d 914. 

52. U S —Memphis, etc., R Co v. 
Alabama, Ala, 2 S Ct. 432, 107 IT. 
S. 681, 27 LEd 618. 

14a C.J. p 1879 note 1, 
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§ 1919 


franchises it acquired 53 For the purposes of fed¬ 
eral jurisdiction, however, a corporation remains 
a citizen of the state by which it was originally 
created, notwithstanding it may have been also in¬ 
corporated in other states.®^ If a company incor¬ 
porated and organized under the legislation of one 
state afterward obtains a special act of incorpora¬ 
tion from the legislature of another state, for a cer¬ 
tain purpose, but subsequently abandons the design 
and does nothing under the act, it will not become 
a domestic corporation, and for purposes of suit will 
be deemed a foreign corporation.®® 


§ 1919. - - Necessity for Presence in State 

Generally speaking, if a foreign corporation is doing 
business in a state, it is suable in personam in such 
state, but, if ft is not doing business therein, it is not 
suable. 

It is fundamental that a foreign corporation can¬ 
not be sued in personam, otherwise than by con¬ 
sent, where it is not present or is not found or, as 
commonly expressed, is not doing business in the 
state ®® At one time it was the rule in some j‘uris- 
dictions that apart from consent and from statutes 
imposing j’unsdiction a corporation could not be 


63. G-a—^Alabama, etc, R Co. v 
Fulffhum, 13 S B 649, 87 Ga 263. 

54. IT S —Louisville, etc, R Co v 
Louisville Trust Co, Ky, 19 S Ct 
817, 174 US 652, 43 LEd 1081, 
modifying, CCA. 75 P 433, 22 
rCA 378, reversing, CC. 69 P. 
481. 

55 . Del —^Philadelphia, etc, R Co. 
V Kent County R Co, 10 Del. 127 

ea US —Consolidated Textile Cor¬ 
poration V Gregory, 53 S Ct 629, 
289 US 85, 77 L.Ed. 1047, revers¬ 
ing State V Gregory, 246 NW. 194, 
209 "Wis 476, and conformed to 
State ex rel Consolidated Textile 
Corp V Gregory, 248 NW, 728, 211 
Wis 683—Roark v American Dis¬ 
tilling Co, CCA Ark. 97 P2d 297 
—^efroy Silks v, Papetenes Nav¬ 
arre, Societe Anonyme, au Capital 
de 100,000,000 fr. Siege, Social a 
Lyon, CCANT, 68 P2d 707— 
Northern Kentucky Telephone Co 
v Southern Bell Telephone & Tele¬ 
graph Co, DCKy. 64 P 2d 107— 
Carnegie Office Appliance Co v. 
Thomas A Edison, Inc, D C N C, 
28 P2d 626—^Prmk Co. v. Enkson, 
CCAMass, 20 P.2d 707, vacating, 
I>C, Enkson v Prink Co, 16 P2d 
498—Huckabee v Pullman Co, D 
C Ga, 8 P 2d 43—Truck Parts v. 
Briggs Clarifier Co , D C Minn, 25 
PSupp 602—Flour City Ornamen¬ 
tal Iron Co v General Bronze Cor¬ 
poration, D C Minn , 21 P Supp 

112—R L Witters Associates v 
Bbsary Gypsum Co, DCPla, 19 
PSupp 646—Maisel v Gdynia 

America Shipping Lines, D C N T., 
18 P Supp 727—Berman v. Affili¬ 
ated Enterprises, D C Me, 17 P 
Supp 306—Philipbar v Derby, D 
CNY, 11 PSupp 709, affirmed, C 
CA, 86 P2d 27—U S v Pacific 
Forwarding Co, DC Wash, 8 P 
Supp 647—Harbich v Hamilton- 
Brown Shoe Co, DC Tex, 1 P 
Supp 63—^Farmers’ & Merchants' 
Bank of Catleltsburg Ky v Fed¬ 
eral Reserve Bank of Cleveland, 
Ohio, DCKy, 286 F 666—Miller v 
Minerals Separation, Limited, DC 
Cal. 276 P. 380 

Ala—^Davis v Jones, 184 So. 896, 236 
Ala. 684—^Pord Motor Co v. Hall 


Auto Co, 147 So 603, 605, 226 Ala. 
885, citing Corpus Jons —Cowikee 
Mills V Georgia-Alabama Power 
Co, 113 So 4, 216 Ala 221 
Ariz—Wells Fargo & Co of Mexico, 
S A V McArthur Bros. Mercantile 
Co, 26 P2d 1021, 42 Ariz 405— 
Banco de Sonora v Morales, 208 
P 328, 23 Ariz 248 
Ark—State v Chicago, Mill & Lum¬ 
ber Corp. 45 SW2d 26, 29, 184 
Ark 1011, citing Corpus Juris. 

Cal —Milbank v. Standard Motor 
Const Co, 22 P 2d 271, 132 Cal 
App 67 

Del—Bell v VSavi Co, 143 A 265, 4 
WWHarr 76, rehearing denied 
146 A 605, 4 WWHarr 176—Ber¬ 
wick V Associated Gas & Electric 
Co., 174 A 122, 20 Del Ch 266 
Ga—‘Louisiana State Rice Milling 
Co V. Mente & Co, 169 SB 497, 
173 Ga 1—Southeastern Distribut¬ 
ing Co V, Nordyke & Marmon Co, 
126 S E 171, 159 Ga 160—Dowe v 
Debus Mfg Co, 175 SE 676, 49 
Ga.App. 412 

Ill —^Wabash Ry Co v Lindsey, 269 
Ill App. 162—Scene-In-Action Cor¬ 
poration V Knights of Ku-Klux- 
Klan, 261 Ill App 163—Sartain v 
Avery Co, 217 III App 286. 

Iowa —^Keokuk & Hamilton Bridge 
Co V Curtln-Howe Corporation, 
274 N.W 78, 223 Iowa 916. 

Ky —Mergenthaler Linotype Co v 
Griffin, 10 SW2d 633, 2-26 Ky 159 
La—^W H Hodges & Co v. Pennsyl¬ 
vania R. Co, 132 So 115, 171 La. 
699, affirming 128 So 52, 14 La 
App. 285 

Mich—^Malooly v. York Heating & 
Ventilating Corporation, 258 N.W 
622, 270 Mich 240, appeal dis¬ 
missed York Heating & Ventilating 
Corporation v Malooly, 66 S Ct 92, 
296 US 633, 80 L Ed 379, rehear¬ 
ing denied 56 S Ct 166, 296 US. 
662, 80 LEd. 471—^Watson-Higgins 
Milling Co V St Paul Milling Co., 
239 NW 296, 266 Mich 258 
Minn —Garber v Bancamenca-Blair 
Corporation, 285 NW 723—^Dahl 
V. Collette, 279 NW. 661, 202 Mmn 
544—Gloeser v Dollar S S Lines, 
256 NW 666, 192 Minn 376, 95 A 
L R. 1470—^Fletcher v Southern 
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Colonization Co., 181 N.W. 206, 148 
Minn 143. 

Miss —^Pirst Nat Bank v Mississip¬ 
pi Cottonseed Products Co, 157 So. 
349, 171 Miss. 282—^Arnett v. Carol 
C & Fred R Smith, Inc, 146 So 
638, 166 Miss 63, setting aside on 
suggestion of error 142 So 478 

Mo —State ex rel Mills Automatic 
Merchandising Corporation v Ho¬ 
gan, App, 103 SW2d 495—Walter 
L Lacy Co v National Finance 
Corporation, App, 79 S W 2d 1078, 
transferred. Sup , 73 S W 2d 747. 

Nev—State v. Second Judicial Dis¬ 
trict Court in and for Washoe 
County, 226 P 1106, 48 Nev. 63. 

N J —McClelland v. Colt’s Patent 
Fire Arms Mfg Co, 168 A 829, 
830, Quoting Ooxpus Juris—Apgar 

V Altonna Glass Co., 113 A, 698, 92 
NJBq 362 

N Y —Compania Mexicana Reflnadora 
Island, S A, v. Compania Metro- 
politana De Oleoductos, S A., 164 
NE 907, 260 NY 203, affirming 
228 N.Y.S 36, 223 App.Div 346—Si¬ 
mons V Inecto, Inc, 275 N.Y S 501, 
242 AppDiv 275—Swasey v. Knopf, 
269 NYS 651. 160 Misc. 641— 
Brown v U. S Daily Pub Corpora¬ 
tion, 262 NYS 651, 146 Misc. 639, 
affirmed 263 .NYS 943, 239 App 
Div. 777—^People v Strabo V. Clag- 
gett & Co, 246 N Y.S 618, 231 App 
Div 866—^Kohn v Wilkes-Barre 
Dry Goods Co, 246 NYS 426, 139 
Misc 116—^Halpem v Pennsylvania 
Lumber Industries, 244 NYS 372, 
187 Misc. 688—Scheinman v Bon- 
wit Teller & Co, 229 NYS 783, 152 
Misc Sll—Cochran Box & Mfg. Co 
v Monroe Binder Board Co, 188 N 
YS 697, 197 App Div 221, affirmed 
134 NE 647, 232 N.Y 603 

N C —^White V. Vaca Land & Lumber 
Co., 164 SB. 620, 199 N.C 410— 
Lunceford v. Commercial Travel¬ 
ers* Mut. Acc Ass’n of America, 
129 S.E 806, 190 NC 314. 

N D.—Benness v Middlewest Gram 
Co, 173 NW. 476, 44 ND 246— 
Lamtnadee v. Middlewest Grain 
Co, 178 N.W. 476. 44 ND 247— 
Crawson v. Middlewest Gram Co, 
173 N.W 475, 44 N.D. 248—Nelson 

V Middlewest Grain Co, 178 NW. 
476, 44 N.D. 247, 250—Olson v. 
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sued in personam outside of the territorial limits of 
the state of its creation, but this rule has been nulli¬ 
fied wholly or partly by statute.57 The generally ac¬ 
cepted rule, declared by statute in some states, is 
that a foreign corporation may enter a state and 
transact business therein in such a manner and to 
such an extent as to make it present therein and 
subject to the jurisdiction of the courts.^^ As may 
be seen infra § 1922, this rule is subject to limita¬ 
tions and restrictions in some, but not other, juris¬ 
dictions as to suits by nonresidents or suits on caus¬ 
es of actions ansing outside the jurisdiction. 

Constitutionality of statutes. A state into which 
a foreign corporation sends its agents to transact 
business may by proper legislation make the corpo¬ 
ration liable to its citizens in actions and suits.®^ 
There is, however, a limit beyond which the state 
cannot go in subjecting foreign corporations to the 
jurisdiction of its courts.®® Statutes providing for 
assumption of jurisdiction of foreign corporations 
must, to afford due process of law and to be con¬ 
stitutional, be limited to corporations which are do¬ 


ing business in the state If possible, they will be 
construed to be so limited in order to save their 
constitutionality, even if in giving such interpreta¬ 
tion it IS necessary to overrule prior decisions giv¬ 
ing a contrary interpretation.®2 In determining 
whether such a statute is constitutional the fact that 
the business done by a foreign corporation is whol¬ 
ly interstate in its nature is immaterial,®2 although 
as to this there is some authority apparently to the 
contrary ®^ 

§ 1920. - What Constitutes Presence in 

State 

a. In general 

b. Character and extent of business done 

c. Presence of officers or agents 

d. Maintenance of office or place of busi¬ 

ness 

e. Particular activities constituting doing 

business 

f Time of doing business; withdrawal 


Middle west Grain Co., 173 NW 
474, 44 N.D 260—Livingston v 
Middlewest Grain Co, 173 N "W 
474, 44 N.D. 249—Kluver v Middle- 
west Gram Co., 3 73 NW 468, 44 
ND. 210 

Ohio.—Chesapeake & O Ry. Co v 
Newman, 16 Ohio App 156 
Pa —Commonwealth v Sun Oil Co , 
143 A 495, 294 Pa 99, 60 A L R 
787, 

S C.—^Dyar v Georgia Power Co , 176 
SE 711, 718, 173 SC 627, citing 

Corpus Juris. 

Tenn—^Banks Giocery Co v Kelley- 
Clarke Co. 243 S W 879, 146 Tenn 
579. 

Tex—ConQues v Louisiana Western 
Ry Co, Civ App, 296 SW 936, af¬ 
firmed Louisiana Western Ry Co 
V Conques, Com App , 10 S W 2d 
976 

Wis —^Tetley, Sletten & Dahl v Rock 
Falls Mfg. Co, 187 NW 204, 176 
Was 400 

l^a C J p 1368 note SO 
Actual presanos is the foundation 
of jurisdiction over a foreign corpo¬ 
ration—^Bank of America v Whit¬ 
ney Cent Nat Bank, NY, 43 S.Ct 
811, 261 US. 171, 67 L.Ed 694 

67. Ala—^Folkes v Central of Geor¬ 
gia Ry Co, 80 So 458, 202 Ala 
876. 

Mont.—^Pue v. Northern Pac Ry. Co , 
262 P. 813, 78 Mont 40. 

Ohio —^Madison v Pittsburg Con¬ 
struction Co, 11 Ohio NP,NS, 
684. 

Pa—^Woelpper v. Wilkes-Barne & H. 
R. Co., 24 PaDist. 236, 48 Pa Co. 
166. 

14a CJ p 1869 note 81, 82. 


At oommou law, corporations were 
not suable out of state of their domi¬ 
cile 

Ark—^National Liberty Ins Co v 
Trattner, 292 SW 677, 178 Ark 
480 

Ind—^Dodgem Corporation v D D 
Murphy Shows, 183 NB 699, 702, 
96 Ind App 326, citing Corpus Ju¬ 
ris, and rehearing denied 185 NE 
169, 96 Ind App 325 
NY—Simons v Inecto, Inc, 276 N. 

Y.S 601, 242 AppDiv 275 
14a C J p 1869 note 81 [a] 

63, US—Junk v R J Reynolds 
Tobacco Co, D C Va , 24 P Supp 
716 

Conn—Frick v. Hartford Life Ins 
Co., 119 A. 229, 98 Conn 251 
Mich—^Republic Motor Truck Co v 
Buda Co, 179 NW 474, 212 Mich 
65. 

NY—Gaboury v Central Vermont 
Ry Co, 166 NE 275, 260 NY. 233, 
reversing 231 NYS 630, 226 App. 
Div. 145, which affirmed Jacobs v 
Central Vermont Ry Co, 228 NY 
S 706, 132 Misc 144—Squier v 
Houghton, 226 N Y S 162, 131 Misc 
129, 

Okl—Carlin v Prudential Ins Co of 
America, 52 P2d 721, 176 Okl. 898 
Tex—Conques v Louisiana Western 
Ry Co, Civ App" 296 S.W 935, af¬ 
firmed Louisiana Western Ry Co 
V Conques, Com App., 10 S W 2d 
976 

14a C J p 1369 note 83 

Where ooTPoratloa is authoxised 
to do huBlaess within the state, it 
may, of course, be sued m the state 
the same as a domestic corporation. 
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Mich—^H Williamson, Limited, v 
Phmney Walker Co, 226 NW 672, 
247 Mich 646 

N C —Smith-Douglass Co v Honey¬ 
cutt. 167 SE 810, 204 NC 219, fol¬ 
lowed in Smith-Douglass Co v 
Bailey & Co., 167 S E. 811, 204 N 
C 221 

Illegal doing of business as no bar 
to suit see infra § 1920 b 

59. U S —Maverick Mills v Davis, 
D C Mass , 294 F 404 

14a C.J p 1371 note 85 

©0. US —Brown v Shields & Co., 
DC Mass, 41 P 2d 642. 

Tenn—Banks Grocery Co v Kelley- 
Clarke Co, 248 SW 879, 146 Tenn 
679 

14a C J p 1371 note 86. 

ei. US.—Brown v Shields & Co, 
DC Mass. 41 F.2d 542 

Mo —Slate ex rel. Mills Automatic 
Merchandising Corporation v Ho¬ 
gan, App, 103 SW.2d 495. 

Tenn—Banks Grocery Co. v Kelley 
V Clarke Co, 243 S.W, 879, 146 
Tenn 679 

14a C J p 1371 note 87. 

32, NY—Robert Dollar Co v Cana¬ 
dian Car, etc, Co, 115 NE 711, 
220 NY 270. 

63, Mass —Reynolds v. Missouri, 
etc., R Co, 113 N B. 413, 224 Mass. 
379. 

6A U.S —Cooper v. B. L. Welch 
Co., DC.ND, 218 F 719. 

Or—Deardorf v Idaho Nat Harves¬ 
ter Co, 177 P. 83, 90 Or. 425 
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a. In Creueral 

The nice question as to what constitutes doing busi¬ 
ness in the state so as to render a foreign corporation 
suable must be determined largely from the facts of each 
case rather than by an all embracing rule. 

The determination of the question whether a for¬ 
eign corporation is doing business within a state so 
as to be subject to suit therein is often a matter of 
difficulty and of extreme nicety.®^ In determining 
the question the courts have enunciated certain gen¬ 
eral principles hereinafter discussed and have stat¬ 
ed generally that the foreign corporation must have 
entered the domestic state for the purpose of carry¬ 
ing on its business there,®® and that the transaction 


of business must be such that the corporation is for 
the time being within the state in which it is sued.®*^ 
Nevertheless, no all-embracing rule as to what is 
“doing business” has been laid down ®® The ques¬ 
tion is one of fact, and it is to be determined large¬ 
ly according to the facts of each individual case 
rather than by the application of fixed, definite, and 
precise rules ®® 

The question whether a foreign corporation is 
doing business in the state in such a sense as to 
make it amenable to the j'urisdiction of the courts 
thereof is not one of local law or of statutory con¬ 
struction,-7® it IS one of jurisdiction,or general 


Cal—^Milbank v Standard Mo¬ 
tor Const Co., 22 P 2d 271, 182 Cal 
App 67 

La—Schultz V. Long Island Machin¬ 
ery & Equipment Co, App, 173 So 
569, 572 

yiQ —State ex rel Mills Automatic 
Merchandising Corporation v Ho¬ 
gan. App, 103 SW2d 496 
14a C J P 1372 notes 91, 92 

66 . La —Schultz v Long Island Ma¬ 
chinery & Equipment Co , App, 173 
So 569. 572 

Minn —Ruff v Manhattan Oil Co, 
216 NW 381, 332, 172 Minn. 685, 
quoting Corpus Juris. | 

3JTC.—Ivy River Land & Timber Co. 

V National Fire & Marine Ins. Co 
of Elizabeth, N J, 183 SB. 424. 
427, 192 N C 115, citing Goxpxu Ju¬ 
ris—^Lunceford v Commercial 
Travelers’ Mut Acc Ass’n of 
America, 129 S B 806, 190 N.C 
314 

14a C J. p 1872 note 94 

67. Idaho—^Boise Flying Service v 
General Motors Acceptance Corpo¬ 
ration, 36 P2d 818, 55 Idaho 5. 

La—Schultz V Long Island Machin¬ 
ery & Equipment Co, App, 173 So 
569, 572 

Minn —Ruff v Manhattan Oil Co , 
216 NW 331, 332, 172 Minn 585, 
quoting Corpus Juris. 

N.C—Ivy River Land & Timber Co 
V. National Fire & Marine Ins Co. 
of Elizabeth, N J, 138 SB 424, 
192 NC 116 
14a C J p 1872 note 95 

^ XJ S —^Peebles v Chrysler Corpo¬ 
ration, D.C Mo , 57 F.2d 867—Frink 
V Brikson, CCAMass, 20 F.2d 
707—Truck Parts v. Briggs Clari- 
fler Co, DC Minn, 25 F Supp 602 
—Harbich v Hamilton-Brown Shoe 
Co, DC Tex. 1 FSupp 68—Rosen¬ 
berg Bros & Co V. Curtis Brown 
Co, D.CNY, 286 F 879, affirmed 
43 set. 170, 260 US 616, 67 L Ed 
372 

D C -—Chase Bag Co v Munson S S 
Line, 296 F 990, 64 App DC 169 
La.—Schultz V Long Island Machin¬ 
ery & Equipment Co, App, 173 So 
669. 672. 


Mich.—^Watson-Higgins Milling Co. 

V. St Paul Milling Co. 239 NW. 
295, 256 Mich 258. 

Mont—State ex rel. American Laun¬ 
dry Machmery Co v Second Judi¬ 
cial Court in and for Silver Bow 
County, 41 P.2d 26, 98 Mont 278, 
certiorari denied 66 S.Ct 666, 296 
US. 744, 79 LEd. 1690. 

NT—^Martin v. Barrett-Cravens Co., 
298 NTS. 101. 164 Misc 69 
N C —^Lunceford v. Commercial Trav¬ 
elers* Mut Acc Ass’n of America, 
129 SE 805, 190 NC. 814 
Tex—Conques v Louisiana Western 
Ry Co, Civ.App, 296 S W 935, sir 
firmed, Com.App, 10 SW.2d 976. 

14a C J. p 1372 note 96. 

09. US —^Roark v. American Dis- 
Ulling Co, CC.AArk.. 97 F 2d 297 
—^Real Silk Hosiery Mills v. Phila¬ 
delphia Knitting Mills Co., C.CA.. 
Pa, 46 F 2d 26—Carnegie Office Ap¬ 
pliance Co v. Thomas A Edison, 
Inc, DC N.C, 28 F2d 626—Frink 
Co V Erikson, C.C A Mass., 20 F 
2d 707, vacating, D C, Brikson v. | 
Frink Co, 16 F2d 498—^Meade Fi¬ 
bre Co V. Tam, CC.A.SC, 8 F.2d 
620, certiorari denied 46 S Ct. 23. 
269 US. 664, 70 LEd 414. 

DC—^Neely v Philadelphia Inquirer 
Co, 62 F2d 873, 61 App D.C. 334 
Iowa—^Dorsey v Anderson, 270 N. 
W. 463, 222 Iowa 917—^Burnham 
Mfg Co V. Queen Stove Works of 
Albert Lea, Mmn., 241 NW. 406, 
214 Iowa 112—American Asphalt 
Roof Corp V Shankland, 219 NW 
28, 205 Iowa 862, 60 ALR 986. 

La_Schultz V. Long Island Machin¬ 

ery & Equipment Co., App, 173 So. 
569, 572 

Mass—^Atlantic Nat. Bank of Boston 

V Hupp Motor Car Corporation, 10 
N B 2d 131. 

Mich— Watson-Higgins Milling Co. 

V St. Paul Milling Co, 239 NW. 
295, 266 Mich. 268. 

Minn.—^Ruff v Manhattan Oil Co, 
216 NW 331, 832, 172 Minn 686, 
quoting Corpus Juris. 

y_^pioneer Utilities Corporation 

v. Scott-Newcomb, Inc, 7 N.T S 
I 2d 292, affirmed 7 N.T S 2d 970, 256 
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AppDiv. 886—Brocia v Franklin 
Plan Corporation, 267 NTS 167, 
235 AppDiv. 421—^National Furni¬ 
ture Co. V. William Spelgelman & 
Co., 190 NTS. 831. 198 AppDiv 
672, affirming 189 NTS. 449, 116 
Misc. 68—Society Milion Athena v 
National Bank of Greece, 2 N T S. 
2d 155, 166 Misc. 190, affirmed 3 
NT.S2d 677, 263 AppDiv. 660— 
Martin v. Barrett-Cravens Co, 298 
NT.S. 101, 164 Misc 69—Hartstein 
V Seidenbach's, Inc., 222 NTS. 
404, 129 Misc 687. 

N.C—Ivy River Land & Timber Co. 

V. National Fire & Marine Ins Co. 
of Elizabeth, N. J, 133 SB 424. 
426, 192 N.C. 115, citing Corpus Ju¬ 
ris. 

Ohio—American Laundry Machinery 
Co V. Chicago, B. & Q R Co., 177 
N.B. 633. 39 Ohio App. 430. 

Or.—^Winslow Lumber Co. v Edward 
Hines Lumber Co., 266 P 248, 125 
Or 63. 

SC—^Zeigler v Puritan Mills, 199 S. 

E 420, 188 SC. 367 
Tex—Conques v. Louisiana Western 
Ry. Co., Civ.App, 296 SW. 936, 
affirmed, Com App., 10 S.W.2d 976. 
14a C J. P 1372 notes 97-99. 

Facts Judicially determlued 

It IS ludicial question dependent 
on proper application of law to the 
particular facts to be ^determined ju¬ 
dicially in light of evidence of facts 
determinative of the court’s right to 
assume jurisdiction —State ex rel 
Mills Automatic Merchandising Cor¬ 
poration V. Hogan, Mo App, 103 S 
W2d 495. 

70. Ariz.—^Wells Fargo & Co of 
Mexico, S A V. McArthur Bros. 
Mercantile Co, 26 P 2d 1021, 42 
Ariz 405 

L,a—Schultz V. Long Island Machin¬ 
ery & Equipment Co, App., 173 So. 
669, 672 

Mo—State ex rel. Ferrocariles Na- 
cionales De Mexico v Rutledge, 66 
SW2d 28, 331 Mo 1016, 85 AL. 
R 1376, certiorari denied 63 S.Ct. 
689, 289 U.S. 746. 77 LEd. 1492. 
14a CJ P 1372 notes 1, 2. 

7L La.—Schultz v. Lon|r Island Ma- 
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law,72 or piivate international law,7® and in the 
last analysis is one of due process of law under the 
constitution of the United States.74 However, to 
some extent at least, a state has the power to say 
what will constitute corporate presence within its 
borders.75 

While the fact that a iordgn corporation has 
become licensed to do business in the state may in¬ 
cidentally create the inference that it is doing busi¬ 
ness therein for the purposes of jurisdiction of a 
suit against it,76 nevertheless this question of pres¬ 
ence in the state, or doing business therein, as a 
condition to j'unsdiction of suits against foreign 
corporations, is not to be determined by the tests 
applicable under statutes such as those prescribing 
the conditions under which a foreign corporation 
may be allowed to do busmess within the state or 


the necessity of domesticating it before bringing 
suit; activities insufficient to make out the transac¬ 
tion of business under suCh statutes may yet be 
sufficient to bring the corporation within the state 
so as to make it amenable to process 77 in prac¬ 
tice, however, the courts have at times applied the 
same test to both of these questions.78 Further 
difficulty may arise from a confusion of the test of 
presence for jurisdiction, and the tests employed to 
determine whether certain busmess is interstate or 
intra-state commerce are not applicable or control¬ 
ling ;79 the corporation may be doing business with¬ 
in the state so as to render it subject to the juris¬ 
diction thereof, even though the business done is 
interstate rather than local.20 Indeed, where a 
state has enacted two statutes relating to suits 
against foreign corporations, the effect of one of 


chinery & EQUipment Co, App ,173 
So. 569, 572 

Mo—State ex rel Mills Automatic 
Merchandlsingr Corporation v. Ho¬ 
gan, App., 103 SW2d 495. 

14a C.J p 1372 note 3 

72- Ariz.—swells Fargo & Co ol 
Mexico, S. A. V McArthur Bros 
Mercantile Co, 26 P 2d 1021, 42 
Ariz 405 

Xja—Schultz V. Long Island Machin¬ 
ery & Bduipment Co., App., 178 So 
569, 572. 

14a C J. p 1372 note 4. 

73. La—Schultz v. Long Island Ma¬ 
chinery & Equipment Co., supra. 

N.T.—Tauza v Susquehanna Coal 
Co, 116 NE. 916, 220 NT. 269, af¬ 
firming 169 NTS 1146, 174 App. 
Div. 866. 

74. Ariz.—Wells Fargo & Co. of 
Mexico, S. A. V. McArthur Bros.; 
Mercantile Co., 26 P 2d 1021, 1024, 
42 Ariz 405, citing Corpus JTiizis. 

Ga—^Louisiana State Hice Milling j 
Co. V. Mente & Co, 159 S.E 497, 
493, 173 Ga 1. citing Corpus JvatB. 

La—Schultz V Long Island Machin¬ 
ery & Equipment Co, App, 178 
So. 569, 572. 

Minn.—^Ruff v, Manhattan Oil Co., 
216 N.W 881, 832, 172 Minn. 686, 
quoting Corpus drarl& 

Mo.—State ex rel Ferrocanles Na- 
oionalos De Mexico v Rutledge, 56 
SW.2d 28, 331 Mo. 1015, 86 A.L. 
R. 1376, certiorari denied 63 S Ct 
689, 289 US 746, 77 L Ed 1492— 
State ex rel. Mills Automatic Mer¬ 
chandising Corporation v. Hogan, 
App, 103 S.W.2d 496 

NC.—^Ivy River Land & Timber Co 
V. National Fire & Marine Ins. Co. 
of Elizabeth, N. J, 138 S.E. 424, 426, 
192 N C. 115. 

14a C J p 1372 note 6. 

Pederal laws appUoahle 
Whether foreign corporation enter¬ 
ed state to do busmess therein must 


be determined under federal laws 
and federal supreme court decisions 
—^Walter M. Toole Co v. Distribu¬ 
tors’ Group, 261 NW. 689, 217 Iowa 
422. 

7S. U S —^Maverick Mills v. Davis, 
DC.Mass, 294 F. 404 

70. NT—^Bloom v. Wrought Iron 
Novelty Corporation, 219 NT.S 92, 
128 Misc. 460—^L. B Foster (?o. v 
Koppel Industrial Car & Equip¬ 
ment Co, 215 N.T S. 214, 127 Misc. 
61. 

Mere registration iusufflloleut 

Registration of foreign corpora¬ 
tion, standing alone, is not sufficient 
to validate service of process.— 
Shambe v Delaware & H. R. Co., 135 
A 755, 288 Pa. 240. 

77. US —^Liquid Veneer Corpora¬ 
tion V. Smuckler, C C A.Cal, 90 F, 
2d 196 

La,—Schultz y. Long Island Ma¬ 
chinery & Equipment Co, App, 173 
So. 569, 572. 

NT—Wujfsohn y- Russian Socialist 
Federated Soviet of Russia, 192 N 
T S 282, 118 Misc 28, reversed on 
• other grounds 192 NTS. 968 
Okl.—^WiUs V. Nartuonal Mineral Co., 
56 P.2d 449, 176 Okl 193. 

14a C J p 1372 note 7. 

A lesser degree of busmess ac¬ 
tivity IS required for a foreign cor¬ 
poration to be present for purposes 
of service of process than for licens¬ 
ing or taxation —^Bartstein v. Seiden- 
bach’s, Inc, 222 N.T S 404, 129 Misc 
687. 

78. Mont —State ex rel American 
Laundry Machinery Co v Second 
Judicial Dist Court in and for Sil¬ 
ver Bow County. 41 P 2d 26, 98 
Mont. 278, certiorari denied 56 S 
Ct 656, 296 U.S 744, 79 LEd 1690. 
Much ooufusum has been caused 

by a failure to distinguish between 
cases where the question is the ne¬ 
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cessity of domesticating before 
bringing suit and cases where the 
question is whether the foreign cor¬ 
poration is amenable to legal process 
The standards are not the same and 
the quality, character, and quantity 
of business conducted within the 
state may be sufficient to subject a 
foreign corporation to process and 
yet be insufficient to require it to 
take out a license.—Wills v Nation¬ 
al Mineral Co, 65 P 2d 449, 176 Okl. 
193. 

79. U S —Liquid Veneer Corporation 
V. Smuckler, C.CACal, 90 F 2d 
196 

Okl—^Wills V. National Mineral Co, 
65 P2d 449, 176 Okl. 193, citing 
Corpus Juris. 

14a C J p 1372 note 8. 

80- US —^Rendleman v. Niagara 

Sprayer Co., D.C.Ill., 16 F 2d 122. 
Ill —^Lament v. S R Moss Cigar Co, 
21SI11APP 435 

La—Schultz v. Long Island Machin¬ 
ery & Equipment Co., App, 173 So. 
669, 672. 

Mo —^Busch V. Louisville & N R Co , 
17 S.W2d 337, 322 Mo. 469, cer¬ 
tiorari denied Louisville & N R. 
Co V. Busch, 6-0 set 27, 280 US. 
569, 74 LEd 622 

Okl.—Wills V. National Mineral Co, 
65 P2d 449, 462, 176 Okl 193, cit¬ 
ing Corpus Juris. 

Or —^B^^ergenthaler Linotype Co v 
Spokesman Pub Co, 270 P 619, 
127 Or 196—Winslow Lumber Co. 
V Edward Hines Lumber Co., 266 
P 248, 126 Or 63. 

Pa—^Alcorn Combustion Co. v. M W. 
Kellog Co, 145 A 125, 295 Pa. 
282 

S C —Garrett Engineering Co v. Au¬ 
burn Foundry. 179 SB. 693, 176 S. 
C 69. 

Tenn—^Alwood & Greene v Buffalo 
Hardwood Lumber Co., 279 S.W. 
795, 162 Tenn. 544. 

14a C J. p 1872 note 9. 
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which IS to make foreign corporations transacting 
local business in the state domestic corporations as 
to such business and subject to the same remedies 
in the courts of the state, the other statute will be 
construed to be limited in its application to foreign 
corporations transacting mterstate commerce busi¬ 
ness in the state.81 

b. Character and Extent of Business Bone 

The character and extent of the business done must 
warrant the inference that the foreign corporation has 
subjected itself to the jurisdiction of the state. The 
business must have some continuity but it may be done 


by an unlicensed corporation or by a withdrawing cor¬ 
poration. 

Not every business ^activity by a foreign corpo¬ 
ration in the state of the suit will j'ustify the con¬ 
clusion that it IS doing business therein so as to ren¬ 
der it subject to suit S2 Thus it is stated generally 
that to render a foreign corporation subj'ect to the 
jurisdiction of a state, the business done by the com¬ 
pany in the state must be of such a character and 
extent as to warrant the inference that the compa¬ 
ny has subjected itself to the j'unsdiction and laws 
of the state 83 in applying this principle it is fre- 


81. La —Schultz V. Long: Island Ma- 1 
chlnery & Equipment Co., App, 
173 So 569, 572 

Mich—^Matthews v Montreal Min 
Co., 160 NW 127, 183 Mich. 541. 
14a C J p 1372 note 10 

82. US —Zimmers v Dodge Bros, 

D C Ill, 21 F 2d 152—Resenberg 

Bros & Co V Curtis Brown Co, 
DCNY, 285 F 879, affirmed 43 
set 170, 260 US. 516, 67 LEd 
372 

Anz.—Wells-Far go & Co of Mexico, 
S A V McArthur Bros Mercan¬ 
tile Co, 26 P.2d 1021, 42 Ariz 
405 

Iowa —^Keokuk & Hamilton Bridge 
Co V Curtin-Howe Corporation, 
274 NW 78, 223 Iowa 915 
La—^Hameschfeger Sale Corporation 
V Sternberg Co, 154 So. 10, 179 
La 317 

Minn—Dahl v Collette, 279 N.W. 
561. 202 Minn 544 

Pa.—Shambe v Delaware & H. R. 

Co, 135 A 766, 288 Pa. 240 
S C —^Zeigler v Puritan Mills, 199 
SE 420, 188 SC 867 
Bngagliig in litigation Is not doing 
business—^R L, Witters Associates 
V Ebsary G-ypsum Co,, D C Fla, 19 
FSupp. 646 
Use of delivery trook 
Where a foreign corporation deliv¬ 
ered a small proportion of orders 
solicited withm the stale, by means 
of a truck which was kept and main¬ 
tained outside of the state, fact that 
truck carried a South Carolina li¬ 
cense IS immaterial —^Zeigler v Pun- 
tan Mills, 199 SE. 420, 188 SC 367 
«<X>oing business” defined 

(1) “Doing business"’ in state, for 
purpose of acquiring jurisdiction 
over foreign corporation, involves not 
only ownership, possession, or con¬ 
trol of property, hut also dealing 
with others, exercising discretion, 
making business decisions, execut¬ 
ing contracts, marketing products, 
collecting accounts, and kindred func¬ 
tions, and important combination of 
such functions —^Wills v National 
Mineral Co, 56 P.2d 449, 176 Okl 
193 

(2) “Doing business” does not 
mean the performance of matters 


pertaining to the organization or the 
management of the corporation, but 
the transaction of the ordinary busi¬ 
ness in which a corporation is en¬ 
gaged by the exercise of its corpo¬ 
rate powers —^Pirst Central Trust Co 
V H I. Gelvin, Inc. 272 Ill App 241 

83- US —Louisville & N R Co v 
Chatters, La, 49 S Ct 329, 279 U 
S 320, 73 LEd 711, reversing, CC 
A, 26 F 2d 403, , which 
D C, Chatters v. Louisville & N 
R. Co, 17 F 2d 305, and certiorari 
granted 49 S Ct 26, 278 US 690, 
73 L Ed 623—^Liquid Veneer Cor¬ 
poration V. Smuckler, CCA Cal, 
90 F 2d 196—Atlantic Greyhound 
Lines of West Virginia v Metz, 
CCAVa., 70 F 2d 166, certiorari 
denied 66 S Ct. 73, 293 US 662, 79 
LEd 662—^New Hampshire Gas & 
Electric Co. v Morse, D C N.H, 42 
F 2d 490—Carnegie Office Appliance 
Co V Thomas A. Edison, Inc, D 
CN.C., 28 F2d 626—La Porte 
Heinekamp Motor Co v Ford Mo¬ 
tor Co , D C Md. 24 F 2d 861—Sei¬ 
bert V Lancaster Chocolate & Car¬ 
amel Co , CCA Ohio, 23 F 2d 233— 
Pnnk Co v Brikson, C.C A Mass , | 
20 F 2d 707, vacating, D C, Enk- 
son V. Frink Co, 16 F 2d 498— 
Gompagme du Port de Rio de 
Janeiro v Mead Morrison Mfg Co, 
D C Me., 19 F 2d 163—^Truck I>arts 
V Briggs Clarifier Co , DC Minn, 
25 FSupp. 602—Winslow v Domes¬ 
tic Engrmeering, DCNY, 20 F 
Supp 676—^U. S V Pacific For¬ 
warding Co, DC Wash, 8 FSupp 
647—Harbich v, Hamilton-Brown 
Shoe Co, DC Tex, 1 F.Supp 68— 
Cannon Mfg Co v Cudahy Pack¬ 
ing Co, D.CN.C, 292 F 169, af¬ 
firmed 46 set 260, 267 US 333, 
69 LEd 634—Rosenberg Bros. & 
Co V Curbs Brown Co, D C N.Y., 
286 F. 879, affirmed 43 S.Ct 170, 
260 US 516, 67 LEd. 372—Golden, 
Belknap & Swartz v. Connersville 
Wheel Co, DC Mich., 262 F. 904— 
General Inv. Co v. Lake Shore & 
M S Ry Co. Ohio, 250 F. 160, 
162 CCA 296 

Ala—Cowikee Mills v Georgia-Ala- 
bama Power Co., 113 So. 4, 216 
Ala. 221. 


Anz.—Wells Fargo & Co of Mexico, 
S A, V McArthur Bros Mercan¬ 
tile Co., 26 P2d 1021, 42 Anz 
405. 

Ark.—J. Heinz Co. v. Duke, 116 
SW.2d 1039, 

Colo —^Union Mutual Life Co of 
Iowa v District Court of City and 
County of Denver, 47 P.2d 401, 403, 
97 Colo 108, citing Corpus O'oxis. 
Del—Bell v Viavi Co, 143 A 266, 4 
WWHarr 76, rehearing denied 
146 A. 605, 4 WWHarr. 176 
DC—^Neely v Philadelphia Inquirer 
Co, 62 P2d 873, 61 App DC 334 
—Cancelmo v Seaboard Air Line 
Ry, 12 P2d 166, 56 App D C 225. 
Ga —Southeastern Disti ibuting Co. 

V Nordyke Marmon Co, 125 S E. 
171, 169 Ga. 160 

Iowa—Dorsey v Anderson, 270 NW. 
463, 222 Iowa 917—Saunders v. 

Iowa State Traveling Men’s Ass’n, 
270 NW 407, 222 Iowa 969—In¬ 
ternational Shoe Co. V. Lovejoy, 
267 N.W 676, 219 Iowa 204, 101 
A L R. 122—^Halbach v Service 
Station Equipment Co, 224 N W. 
73, 207 Iowa 1077—Jones v Illi¬ 
nois Cent R. Co, 176 NW 316, 
188 Iowa 850 

La.—^United Oil & Natural Qas Prod¬ 
ucts Corporation v United Carbon 
Co., 181 So 62, 171 La 374, fol¬ 
lowed in Consolidated Carbon Co. 

V United Carbon Co, 131 So. 67. 
171 La. 389—Schultz v. Long Is¬ 
land Machinery & Equipment Co, 
App, 173 So 669, 572, quoting 
Oorpus JozlB. 

Mass—Trojan Engineering Corpora¬ 
tion V. Green Mountain Power Cor¬ 
poration, 200 NE 117 
Mich—Watson-Higgins Milling Co. 

V St Paul Milling Co. 239 NW. 
296, 266 Mich 268—Smart v. Flor¬ 
ida East Coast Ry. Co., 216 N.W. 
390, 240 Mich 542 

Minn.—Dahl v. Collette, 279 NW. 
661, 202 Minn 544—Gloeser v. 

Dollar S. S. Lines, 256 N.W 666, 
192 Minn 376, 96 A.L R. 1470— 
RufC V. Manhattan Oil Co, 216 N. 
W 331, 172 Minn 686—Erving v. 
Chicago & N. W, Ry. Co., 214 NW.^ 
12, 171 Minn. 87, 

Mo—State ex rel. City of St Louis 
V. Public Service Commission of 
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quently relevant, but not conclusive, that the trans¬ 
action sought to be sued on seems to have arisen 
out of the activities of the foreign corporation in 
the state.S4 

There k no precise test of the nature or extent 
of the business that must be done.®® All that is 
requisite is that enough be done to enable the court 
to say that the corporation is present in the state 
The business which a foreign corporation is con¬ 
ducting m the state, in order to g^ve the courts of 
the state jurisdiction over it by proper service of 
process, must be a part of the business for which it 
was organized,®^ or at least a part of the usual^ and 


I ordinary business in which it is engaged ®8 Nev¬ 
ertheless It is not necessary that the transactions in 
the state of the foreign corporation shall be the per¬ 
formance of those particular acts which constitute 
the characteristic feature of the business for which 
It was organized.®^ 

It would seem to be reasonable to say that a for¬ 
eign corporation which transacts a substantial part 
of its regular business in a state is- doing business 
there Indeed some courts take the view that it 
is essential to jurisdiction of suits m personam 
against it that the foreign corporation transact a 
substantial part of its ordinary business in the 


Missouri, 73 SW2d 393, 335 Mo. 
448—State ex rel Ferrocamles Na^- 
cionales De Mexico v Rutledg-e, 
56 S W 2d 28, 331 Mo 1015, 85 A.L 
R 1375, certiorari denied Ferrocar- 
riles Nacionales De Mexico v Rut¬ 
ledge, 63 S Ct 689, 289 U S 746, 77 
LFd. 1492. 

NT—^Brocia v. Franklin Plan Cor¬ 
poration, 267 NT.S. 167, 236 App. 
Div. 421—^McKeon v P. J Mc¬ 
Gowan & Sons, 242 N.T.S 700, 229 
AppBiv 668. 

N C —^Plott V. Michael, 200 S B. 429, 
214 N.C. 665, 

Utah —^Farmers Union Live Stock 
Commission v District Court of 
Seventh Judicial Dist, 72 P.2d 448, 
93 Utah 181. 

14a CJ. p 1372 note 11. 

Buie criticised as of little practical 
value—Wills v. National Mineral Co., 
65 P.2d 449, 176 Okl. 193 

84. US—^Lia Porte Heinekamp Mo¬ 
tor Co. V. Ford Motor Co, D.C. 
Md, 24 F2d 861 

However, it has been held that 
the fact that the cause of action 
a^rainst the corporation arose within 
the state is immaterial.—^Zeigler v. 
Puritan Mills, 199 S.E 420, 188 S.C 
867 

86. U S —^Meade Fibre Co v. Vam, 
CCASC, 3 F2d 620, certiorari 
denied 46 S Ct 23, 269 US 564, 70 
LBd 414—^Rosenberg Bros. & Co 
V. Curtis Brown Co, DCN.T., 286 
F 879, affirmed 43 S Ct. 170, 260 
US. 616, 67 L.Bd 872, 

Mont—State ex reL Taylor Laundry 
Co. V. Second Judicial Dist. Court 
in and for Silver Bow County, 67 
P2d 772,* 102 Mont 274, 118 AL 
R. 1. 

NT—^Holzer v. Dodge Bros., 136 K 
B 268, 233 N.T. 216—Henriques v 
CJauthoid Marine Ins Co., 199 N. 
T S. 181, 205 App Div. 8-^ociety 
Millon Athena v National Bank 
of Greece, 2 N.T.S 2d 165, 166 Misc 
190, affirmed 8 NTS.2d 677, 263 
App Div. 660—BCeer & Co. v. Rose 


Bros. Co, 200 N.T.S 397, 120 Misc 
728 

14a C J. p 1373 note 12. 

86 . Idaho—^Boise Flying Service v 
General Motors Acceptance Corpo¬ 
ration, 36 P.2d 813, 65 Idaho 6 
Minn—Dahl v. Collette, 279 N.W. 
561, 202 Minn -644. 

N T —Siless V Reading Maid Hosiery 
Mills, 274 NTS. 782, 242 App Div 
803—^Henriques v. Gauthoid Marine 
Ins Co, 199 N.TS 131, 206 App 
Div 8—Cochran Box Sc Mfg Co. 
V. Monroe Binder Board Co., 188 
NTS 697, 197 App Div 221, af¬ 
firmed 134 N.B 647, 232 N.T 603— 
Martin v. Barrett-Cravens Co, 298 
NTS. 101, 164 Misc 69—Stark v 
Howe Sound Co, 262 NT.S 283, 
141 Misa 148—Jones v. Stefco 
Steel Co, 209 NTS. 662, 126 Misc 
816—Smith V, Compania Litogra- 
fica De La Habana, 201 NT.S 66, 
121 Misc 368. 

Tex—Conques v Louisiana Western 
Ry Co„ Civ App, 296 SW 936, 
affirmed Louisiana Western Ry. Co 
V Conques, Com App., 10 S W.2d 
976. 

14a O J p 1373 note 13. 

PireseiLoe maalfeBt , 

Presence of foreign corporation in 
state, necessary to service of proc¬ 
ess, is shown when it appears that 
such corporation is there engaged in 
transacting corporate business in 
such a way as to manifest its pres¬ 
ence within state.—Steele v. Western 
Union Telegraph Co., 173 SB. 683, 
206 Na 220 

87. Ga—Louisiana State Rice Mill¬ 
ing Co V Mente & Co., Ga., 169 S 
B 497, 498, 173 Ga. 1, citing Cor¬ 
pus Jtuls—Southeastern Distribut¬ 
ing Co V Nordyke & Marmon Co. 
126 SB 171, 174, 169 Ga. 160, cit¬ 
ing Corpus Juris. 

N.T—Stark v. Howe Sound Co., 262 
N.T.S 233, 141 Misc 148 
N.C—^Ruark v. Virginia Trust Co. 
174 S B 441, 442, 206 N.C. 664. cit¬ 
ing Corpus Juris. 

Pa —Southern Coal Bxchange v. 
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Toungstown Sheet & Tube Co, 1 
Pa Dist & Co 96, 69 Pittsh,Leg.J. 
661. 

14a C J. p 1373 note 14. 

Dicidental ooiuieotioiL 
A foreign corporation is not suable 
witlun the state if the transactions 
undertaken by the corporation within 
the state are merely incidental to 
the business customarily pursued by 
It—Dahl V Collette, 279 N.W 661, 
202 Minn. 544. 

sa Ark—^Berryman V Cudahy Pack¬ 
ing Co, 76 SW2d 966, 189 Ark. 
1151 

Ill—^First Central Trust Co v H I. 

Gelvin, Inc, 272 Ill App 241 
Mo—State ex rel. Mills Automatic 
Merchandising Corporation v Ho¬ 
gan, App, 103 S W 2d 495—Detmer, 
Bruner & Mason v New Tork Cent. 
R Co, 80 SW2d 222, 229 Mo. 
App 702, transferred, Sup., 72 S. 

I W2d 984 

Not limited to charter powers 

(1) '‘Business’* done by a foreign 
corporation rendering it amenable to 
suit IS not confined strictly to pow¬ 
ers declared in the corporate charter. 
—^Kalbach v Service Station Bquip- 
ment Co, 224 NW. 73, 207 Iowa 
1077. 

(2) A foreign corporation's acts 
within the state, as regards suabil¬ 
ity therein, must be in the exercise 
of Its corporate functions, and not 
merely within its corporate powers 
—^Davis y Jones, 184 So 896, 236 
Ala 684—^Ford Motor Co. v Hall Au¬ 
to Co, 147 So. 603, 226 Ala. 385 

88. N.T.—^Pomeroy v Hocking Val¬ 
ley R. Co. 113 NB 604, 218 N.T. 
630. 

14a C.J p 1378 note 17. 

90m us —Placek v American Life 
Ins. Co. DC Wash. 288 P. 987. 

Cal —^Milhank v. Standard Motor 
Const Co., 22 P.2d 271, 132 Cal. 
App. 67. 

NT—^Bte.rtstein v Seidenbach's Inc., 
222 N.T.S. 404, 129 Misc. 687. 

14a C J p 1378 note 16. 
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state.^^ It IS not required, however, that the chief 
or principal part of the business of the corporation 
shall be transacted in the state.®^ 

Continuity of business; isolated transactions A 
continuous course of business, as distinguished from 
a single transaction, conducted by authonzed agents 
within the state, constitutes a doing of business so 
that the corporation may be fairly said to be pres¬ 


ent in the state and amenable to the process of the 
courts.^3 While absolute continuity is not requir¬ 
ed,the business done must be continuous in such 
a sense as to be distinguishable from mere casual, 
isolated, or sporadic transactions,®^ such as occa¬ 
sional purchases®® or sales.®A single isolated 
act or transaction does not constitute a doing of 
business within the state,®® unless the transaction be 


91. Cal.—^Davenport v. Superior 

Court of California in ajid for Im¬ 
perial County, 191 P. 911, 183 Cal 
506. 

N T.—^Holzer v Dodgre Bros , 186 N H 
268, 233 N.Y. 216—^Blausteln v. 
Pan American Petroleum & Trans¬ 
port Co, 297 N.TS. 539, 163 Misc 
749, affirmed 296 NY.S 996, 251 
App Div. 704—Scheinman v Bon- 
wit-Teller & Co, 229 N.Y.S. 783, . 
132 Misc 311. 

14a C J. p 1873 note 15. 

3^0 snlsstantlal part of the corpo¬ 
ration's regular business shown to be 
done in the state.—Wolitz v. India 
Tire Co., DGN.Y., 10 P Supp 63 
99. Minn.—^Dahl v. Collette, 279 N. 

W 661, 202 Minn 644. 

14a C J p 1373 note 18. 

93 . U S —^Hunau v. Northern Re¬ 
gion Supply Corporation, D C.N Y, 
262 P. 181—Knapp v. Bullock Trac¬ 
tor Co., DC.Cal, 242 P. 543. 

La—Schultz V, Long Island Machin¬ 
ery & HQUipment Co, App, 173 So 
569, 672, quoting Corpus ffarls. 
•Minn—^Dahl v, Collette, 279 NW. 

561, 202 Minn 544. 

N.Y—^Henriques v. Gauthiod Marine 
Ins Co, 199 N.Y.S. 131, 205 App 
Div 8—Stark v, Howe Sound Co, 
252 NYS. 283, 141 Misc 148— 
Hartstein v Seidenbach's Inc., 222 
N.Y.S 404, 129 Misc. 687. 

Pa—Shambe v Delaware & H R 
Co, 136 A 756, 288 Pa 240 
Tex —Conques v. Louisiana Western | 
By Co, Civ App, 296 S W 935, af¬ 
firmed Louisiana Western By Co. 
V Conques, Com App , 10 S W 2d 
976. 

Wis —Tetley, Sletten & Dahl v Rock 
Palls Mfg. Co, 187 NW. 204, 176 
Wis, 400 

14a C J p 1373 note 19. 

94. US—Empire Fuel Co v. Lyons, 
Ohio, 267 P. 890i 169 CCA. 40, 
certiorari denied 40 S Ct 893, 252 
U.S . 682, 64 LEd, 727 

14a C J. p 1873 note 20. 

95. U.S —Sasnett v. Iowa State 
Traveling Men's Ass'n, CCA Iowa, 
90 P2d 614, certiorari denied 68 S 
Ct. 30, 302 US. 711, 82 LEd 649— 
Hutchinson v. Chase & Gilbert, C 
CANY., 46 P2d 139—Stewart v, 
Heisler, DC Iowa, 82 F.2d 619, af¬ 
firmed, CC.A. Stewart v. Nebras¬ 
ka Tire & Rubber Co, 39 F2d 309, 
certiorari denied 51 S Ct. 21, 282 U. 
S, 840, 76 LEd. 746—^Rosenberg 


Bros & Co. V Curtis Brown Co, 
DCNY, 285 P 879, affirmed 43 S 
Ct 170, 260 US 516, 67 LEd 372 
—^Hunau v. Northern Region Sup¬ 
ply Corporation, DCN.Y.. 262 P 
181 

Ariz—Wells Par go & Co of Mexico, 

S A, V. McArthur Bros. Mercan¬ 
tile Co, 26 P 2d 1021, 1027, 42 Ariz 
406, citing Corpus Juris. 

,Cal —Milbank v. Standard Motor 
Const. Co, 22 P 2d 271. 132 Cal 
App. 67. , 

La—Schultz V. Long Island Machin¬ 
ery & Equipment Co, App, 173 So 
569 

Md—Carter v Reardon-Smith Line, 
129 A 839. 148 Md. 545 

Mich—^Watson-Higgins Milling Co 

V. St Paul Milling Co, 289 NW. 
295, 256 Mich 258. 

Minn—^Dahl v Collette, 279 NW 
561, 202 Minn. 544—Ruff v. Man¬ 
hattan Oil Co of Delaware, 216 N. 

W. 331, 832. 172 Minn 585. citing 
Corpus Juris. 

Mont—State ex rel Taylor Laundry 
Co v Second Judicial Dist Court 
m and for Silver Bow County, 67 
P.2d 772, 102 Mont 274, 118 A LR. 
1—State ex rel. American Laundry 
Machinery Co. v. Second Judicial 
Dist. Court in and for Silver Bow 
County, 41 P.2d 26, 98 Mont. 278. 
certiorari denied Second Judicial 
Court of Montana v. State of Mon¬ 
tana, 66 S Ct 666, 296 U.S. 744, 79 
LEd 1690 

N H.—Campbell v U S. Radiator 
Corporation, 167 A 668, 86 NH. 
310. 

N.J.—^Apgar v. Altonna Glass Co., 
113 A 693, 92 N JBq 352. 

NY.—^Brandow v Murray & Tregur- 
tha Corporation, 196 NY.S 298, 208 
App Div. 47—Seaboard Fruit Dis¬ 
tributors V. Carlton-Moore Co, 192 
NYS 82, 199 App Div. 612—So¬ 
ciety Millon Athena v. National 
Bank of Greece, 2 N.Y S 2d 166, 166 
Misc 190, affirmed 3 N Y.S 2d 677, 
263 App Div 660—Swasey v 

Knopf, 269 NYS. 661, 160 Misc 
641—^Trautmem v. Taylor-Adams 
Co, 262 NYS. 701, 141 Misc 500 
—Scheinman v Bonwit-Teller & 
Co, 229 NYS. 783, 132 Misc. 311— 
Hartstein v Seidenbach's Inc., 222 
N.Y.S 404, 129 Misc 687—Jones 
V. Stefco Steel Co., 209 N.Y.S 662, 
125 Misc 816—Cunningham v Mel- 
Im's Pood Co. of North America, 
201 NYS. 17. 121 Misc S68. 
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N C —^Ivy River Land & Timber Co 
V, National Fire & Marine Ins Co 
of Elizabeth, N. J, 138 S E. 434, 
427, 192 N.C. 115, citing Corpus 
Juxis. 

Pa—Shambe v. Delaware & H. R 
Co; 136 A 765, 288 Pa. 240. 

Wash.—^Alto V Hartwood Lumber 
Co, 237 P 987, 135 Wash. 868. 

14a C J. p 1373 note 21. 

Contmulty of agency 
As mere casual acts of the corpo¬ 
ration in the state do not constitute 
doing business there, the agent of a 
foreigm corporation on whom service 
can be made must be employed some¬ 
what continuously or at least the em¬ 
ployment must exist at the time of 
service—Sasnett v. Iowa State Trav¬ 
eling Men's Ass'n, C.C.AIowa, 90 F. 
2d 514, certiorari denied 58 S.Ct. 80, 
302 US 711, 82 LEd. 649. 

**&egnlarly doing business” 

An ocean carrier, which had dis¬ 
continued general service to ports 
in state, hut whose tramp steamers 
occasionally use such ports, Is not 
“regularly doing business" in state, 
within meaning of Code Pub.Gen. 
Laws 1924 art. 23 S 118, “regularly" 
implying uniformity, continuity, con¬ 
sistency, and method, and excluding 
idea of occasional, accidental, inci¬ 
dental, or casual use—Carter v- 
Reardon-Smith Line, 129 A 839, 148 
Md 546. 

96. U.S—^Rosenberg Bros & Co. v. 
Curtis Brown Co, DC.NY., 285 P. 
879, affirmed 43 S Ct. 170, 260 U.S. 
616, 67 L Ed. 372. 

NY—^Blume v A Marcus Co., 220 
N.Y S. 683, 129 Misc. 217. 

14a CJ p 1373 note 22. 

97. US.—^Empire Fuel Co v. Lyons. 
Ohio. 257 P. 890, 169 CCA 40, cer¬ 
tiorari denied 40 S Ct. 393, 252 U 
S 582, 64 L.Ed. 727. 

Ark.—H. J Heinz Co. v. Duke, 116 S. 
W.2d 1039 

14a C J. P 1373 note 23. 

Sales in violation of orders made 
at times by a salesman of a foreign 
corporation does not constitute doing 
business in the state.—H. J. Heinz 
Co, v. Duke, Ark., 116 S W.2d 1039 

98. U S —^Duke v. Pioneer Mining & 
Ditch Co , D C.Wash , 280 P 883— 
Walton N Moor© Dry Goods Co. v. 
Commercial Industrial Co, D.C. 
Cal., 276 P. 590, affirmed, C.C.A, 
282 F. 21. 
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of such magnitude and of such duration as to re¬ 
quire the making of numerous subsidiary con¬ 
tracts.®® Of course it is possible that a foreign cor¬ 
poration engaging in business with a single custom¬ 
er in the state may be doing business therein.^ 

In a few jurisdictions, however, it has been held 
that intermittent business® or even a single act or 
transaction® may be sufficient to render the corpo¬ 
ration subject to the jurisdiction of the courts as to 
the business actually done in the state It has also 
been held that certain business done by a corpora¬ 
tion in a state may be sufficient at least to confer 
jurisdiction of a suit on a cause of action ansing 
out of such business.'* 

Unlawful business. Where a foreign corporation 
is in fact doing business in the state by its agents, it 
is amenable to the laws and subject to the jurisdic¬ 
tion of the courts of the state regardless of wheth¬ 
er its presence is lawful or not.® It is estopped to 
set up its own violation of law or the unlawfulness 
of its presence or its transactions.^ Thus, while the 
failure of a foreign corporation to comply with 


statutory conditions precedent to doing business in 
the state may, as seen supra § 1861, subject it to 
penalties, and deprive it of the right to sue in the 
courts of the state, see supra §§ 1843, 18S8, it does 
not render it any the less amenable to suit^ nor de¬ 
prive it of the right to defend, see supra § 1859. 
Where, at the time a foreign corporation is sued, it 
has not failed to pay its franchise tax, a condition 
precedent to its right to do business in the state, it 
will not be deprived of the right to defend the ac¬ 
tion by afterward failing to pay such tax, and thus 
forfeiting its right to do business.® 

Winding up business. It has been held that a 
defunct foreign corporation, the affairs of which 
are being wound up by an officer or agent thereof, 
is not doing business in the state ® However, it has 
also been held that a foreign corporation which is 
in the process of withdrawing from the state by not 
initiating further contracts, but which is completing 
existing contracts, is doing business in the state.!® 
Furthermore, a foreign corporation which leaves an 
agent to wind up its business after the expiration of 


Ariz—-Wells Fargo & Co of Mexico, 
S A, V McArthur Bros. Mercan¬ 
tile Co, 26 P2d 1021, 42 Anz 405 
Iowa—^Keokuk & Hamilton Bridge 
Co V. Curtm-Howe Corporation, 
274 N.W 78, 223 Iowa 915 
La—^Hamischfeger Sale Corporation 
V Sternberg Co , 154 So 10, 12, 179 
La 317, citing Cozpas Juris— 
Schultz y. Long Island Machinery 
d; Hquipmeut Co, App, 178 So 
569 

Mont—^State ex rel. American Laun¬ 
dry Machinery Co, v Second Ju¬ 
dicial Bist. Court in and for Silver 
Bow County, 41 P.2d 26, 98 Mont 
278, certiorari denied Second Ju¬ 
dicial Court of Montana v State of 
Montana, 55 S.Ct 656, 295 U S 744, 
79 LEd 1690 

KT.—^Hulick V Petroleum Corpora¬ 
tion of America, 190 NT.S 377, 
198 App Div. 359—Sunrise Lumber 
Co V Homer D Biery Lumber Co., 
186 N.T.S. 711, 195 App Liv. 170 
Pa—Shambe v. Delaware & BC. H 
Co., 136 A 766, 288 Pa 240. 

14a C J. p 1373 note 24 
‘^nsuiesB done by foreign corpo¬ 
ration m state,” within statute au¬ 
thorizing jurisdiction over a foreign 
corporation by service of process on 
designated local agent, means busi¬ 
ness done generally within state, and 
not merely the single transaction by 
which the liability sued on was in¬ 
curred—^United Oil & Natural Gas 
Products Corporation v. United Car¬ 
bon Co, 131 So. 62, 171 La 374, fol¬ 
lowed In Consolidated Carbon Co. v. 
United Carbon Co. 131 So 67, 171 
La. 889 

9». La.—^Hamischfeger Sale Corpo¬ 


ration V. Sternberg Co, 164 So. 10, 
179 La 317. 

L Ky —Moore v Hacine Kubber Co , 
238 SW 881, 194 Ky 106 
2 , DC —Hoffman v Washington- 
Virginia R Co, 44 App DC 418 
Si Colo.—Colorado Iron Works v 
Sierra Grand Min Co, 26 P. 825, 16 
Colo 499, 22 Am SR 433 
Nev—^Brooks v Nevada Nickel Syn¬ 
dicate, 63 P 697, 24 Nev. 311 

4b NY—Lockwood v. U S. Steel 
Corp., 103 N.B 697, 209 NT 375, 
LRA1916C 471, reversing 138 N 
YS 726, 163 AppDiv 666 

Registry and transfer of stock 

The maintenance by a foreign cor¬ 
poration of an office in the state for 
the purpose of receiving certificates 
of its .corporate stock for transfer 
upon Its books and of delivery of 
new certificates when such transfers 
have been made renders it domiciled 
in the state at least to the extent 
necessary to confer jurisdiction of a 
suit against it involving registry and 
transfer of stock—^Lockwood v. U 
S Steel Corp, supra 

fi. U S.—S V Pacific Forwarding 
Co., D.C.Wash, 8 F Supp 647 
Cal—Tucker v Cave Springs Mining 
Corporation, 33 P2d 871, 139 Cal 
App 213 

Fla—Central Public Service Corpo¬ 
ration V. Pittman. 167 So. 27, 117 
Fla 27 

SC—Lipe V Carolina, C & O Ry 
Co, 116 SB 101, 123 SC. 616, 30 
A.LR 248 

14a C J p 1373 note 28. 

e. Neb.—^Northwest Ready Roofing 
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Co V Antes, 219 NW 848, 117 
Neb 121 

14a C J. p 1378 note 29 

7. Ala—St Mary's Oil Engine Co. 
V Jackson Ice & Fuel Co, 138 So 
834, 224 Ala 162 

Cal—^Vaughn v Pine Creek Tung¬ 
sten Co, 266 P 491, 89 Cal.App 
769. 

NY—Merchandise Reporting Co v 
L Oransky & Sons, 234 NYS 88, 
133 Misc 890—Barney & Smith Car 
Co V B W Bliss Co, 164 NYS 
800, 100 Misc 21, affirmed 166 NY 
S 1076. 

S C —Lipe V Carolina, C & O. Ry. 
Co, 116 SB. 101, 123 SC. 616, 30 
ALR 248 

Tex—Conques v Louisiana Western 
Ry Co, Civ App, 296 SW 935, af¬ 
firmed Louisiana Western Ry Co 
v Conques, Com App, 10 S.W2d 
975 

14a C J. p 1373 note 32. 

Forfeiture of right 
Governor's certificate issued under 
statutory authority, declaring that 
foreign corporation forfeited its au¬ 
thority to "do business” within state 
for nonpayment of franchise tax did 
not include being sued —Mushrush 
V Downing, 24 SW2d 972, 181 Ark. 
85. 

8 . Tex—Stark Gram Co v Harry 
Bros Co. 122 S W. 947, 67 Tex. 
Civ App 629. 

9- NT—^Western Hair Goods Co v. 
B R. Haberkom Co, 229 N.T S. 
273, 131 Misc. 930 

lO. N Y —Smith V. Compania Lito- 
grafica De La Habana, 201 N.T.S. 
65, 121 Misc. 368. 
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its license is present in the state so as to be suable 
on an obligation created prior to the expiration of 
its license.il 

c. Presence of Officers or Agents 

It IS the doing of business through its officers or 
agents in the state, and not the mere presence of such 
officials, permanently or temporarily or on incidental busi¬ 
ness, that renders a foreign corporation present for pur¬ 
poses of a suit against it. 

The presence of an officer or agent of the corpo¬ 
ration in the state and engaged in the business of 
the corporation brings the corporation within the 
jurisdiction of the courts of the state.i2 To render 
the corporation liable to suit therein, it must be 
present by an officer or agent who is authorized to 
carry, and who m fact carries, on business for it in 


the jurisdiction Indeed, a common test is wheth¬ 
er the corporation is doing business m the state in 
such a manner and to such an extent as to war¬ 
rant the inference that through its authorized offi¬ 
cers or agents it is present in the state.^*^ It has 
been suggested, however, that this test is not al¬ 
ways determinative and that it is not impossible 
that a corporation may be doing business in the 
state despite the circumstance that no agent is there 

discoverable.15 

Where a corporation is not doing business in a 
state, it IS not brought therein so as to be subject 
to Idle jurisdiction of the courts by the mere pres- 
ence in the state of one or more of its officers or 
agents The rule is applicable regardless of 


II. V S —Marley v. National Bank 
of Greece, DC NT, 20 F Supp. 214 

la. US —Bethlehem Motors Corpo¬ 
ration V Flynt, 41 SCt 571, 256 
^U S 421, 65 LEd 1029, reversing 
100 SE 693. 178 NC 399—Kulasae- 
wicz V. Geo Kilgen & Son, D C. 
Mich, 16 F2d 940 

Ala—^Ford Motor Co v. Hall Auto 
Co, 147 So 603, 605, 226 Ala. 385, 
citfing Corpus Otins. 

III. —^American Hide & Leather Co. v. 
Southern Ry. Co, 142 NB 200, 310 
Ill 624, affirming 228 Ill App SOS- 
First Central Trust Co. v H. I 
Gelvm, Inc, 272 Ill App 241 

Ky —Mergenthalor Linotype Co v. 

Gnffin, 10 S W 2d 633, 226 Ky. 169, 
NT—Swasey v. Knopf, 269 NTS 
661, 150 Misc 541 

NC—Steele v. Western Union Tele¬ 
graph Co, 173 S.E. 583. 206 NC 
220 

14a C J p 1374 note 35. 

Estoppel by appnreut scope of war 
thorlty 

Foreign corporation sending agent 
into state to manage its affairs there¬ 
in cannot contend that his acts with¬ 
in the apparent scope of his author¬ 
ity actually exceeded his authority, 
so as to assert the claim that it was 
not doing business in state through 
such agent—Wills v. National Min¬ 
eral Co, 66 P2d 449, 176 Okl 198— 
Consolidated Flour Mills Co v. 
Muegge, 260 P. 745, 127 Okl 295. 
Executive mauAgemeut 
Without locating its physical as¬ 
sets or carrying on mechanical op¬ 
erations therein, a foieign corpora¬ 
tion IS, nevertheless, “doing busi¬ 
ness" within State if its business is 
managed and directed by officers or 
representatives from executive of¬ 
fice in state—Stark v Howe Sound 
Co. 252 N.TS. 233, 141 Misc 148 
Performing Important functions 
Wherever agent of foreign corpo¬ 
ration, within scope or apparent 
scope of his authority, is perform¬ 
ing important busmess functions for 


corporation, involving exercise of dis¬ 
cretion, whereunder contractual re¬ 
lationships are by his efforts estab¬ 
lished between corporation and oth¬ 
ers in such place, corporation is 
“present" and "doing business,” so 
as to be subject to jurisdiction of 
state courts—Wills v National Min¬ 
eral Co, 66 P 2d 449, 176 Okl. 193. 

13. Ala—St. Mary’s Oil Engine Co 
V Jackson Ice & Fuel Co , 138 So 
834, 224 Ala 152 

Cal—^Davenport v. Superior Court of 
California in and for Imperial 
County, 191 P. 911, 183 Cal. 506 
Idaho—^Boise Flying Service v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion. 36 P 2d 813, 65 Idaho 6 
Ill—G W Bull & Co V Boston & M. 
R R, 175 NE 837, 344 Ill 11— 
Sartain v. Avery Co, 217 Ill App 
286 

Iowa —^Keokuk & Hamilton Bridge 
Co V Curtin-Howe Corporation, 
274 NW 78, 223 Iowa 916—Elk 
River Coal & Lumber Co v Funk, 
271 NW. 204, 222 Iowa 1222, 110 
ALR 1415 

Ky.—^Mergenthaler Linotype Co. v 
Griffin, 10 SW2d 683, 226 Ky. 159 
Mass—Trojan Engineering Corpora¬ 
tion V Green Mountain Power Cor¬ 
poration, 200 NB. 117 
Mmn—Gloeser v Dollar S. S Lines, 
266 NW 666, 192 Minn 376, 96 A 
LR 1470 

Mo —State ex rel. City of St. Louis 
v Public Service Commission, JIZ^ 
SW2d 393, 335 Mo 448—State ex 
rel Ferrocarnles Nacionales De 
Mexico V. Rutledge, 66 SW.2d 28, 
831 Mo. 1016, 85 ALR 1378, cer¬ 
tiorari denied Ferrocarnles Na- 
cionales De Mexico v Rutledge, 53 
SCt. 689, 239 US 746, 77 L Ed 
1492—^Detmer, Brunner & Mason v 
New Tork Cent R Co , ^8iL S W 2d 
222, 229 Mo App 702, transferred. 
Sup, 72 S.W2d 984 
Mont-^^ate ex rel American Laun¬ 
dry Machinery Co. v. Second Judi¬ 
cial Dist Court in and for Silver 
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Bow County, 41 P 2d 26, 98 Mont. 
278, certioran denied 65 S.Ct. 656^ 
296 US 744, 79 L Ed 1690. 

N T —^Laing v Bristol Brass Corpo¬ 
ration, 190 N.TS. 433, 198 App. 
Div 826 

Pa—Shambe v Delaware & BL R. 

Co, 136 A 765, 288 Pa 240. 

14a C J. p 1374 notes 36, 87. 
Charaoter of agency 
For foreign corporation to be "do¬ 
ing business" within state, its agent 
must be actually appointed and of¬ 
ficially representing it, in an employ¬ 
ment authorized by charter—Scene- 
In-Action Corporation v Knights of 
Ku-Klux-Klan, 261 Ill App 158. 
ConBtzuing agent’s contract 
In determining authority of agent 
of foreign corporation in its relation 
to question whether corporation is 
doing business within state, so as to 
be subject to jurisdiction of its 
courts, agent’s written contract of 
appointment must be taken as a 
whole, and question must turn on 
manner in which he was to carry out 
appointment—^Deardorf v Idaho Nat. 
Harvester Co, 177 P 33, 90 Or, 426. 
Eot authorized to do busiuesB 

Mere employment within state of 
an independent agent who performs 
seiwices for the foreign corporation, 
performance of which does not con¬ 
stitute doing business within state, 
will not bring such corporation into 
state for purposes of Jurisdiction — 
Wells Fargo & Co of Mexico, S. A, 
V McArthur Bros Mercantile Co., 26 
P2d 1021, 42 Anz 406 
14b Pa.—Shambe v Delaware & EC. 

R. Co. 135 A 756, 288 Pa 240. 

14a CJ p 1374 note 38. 

15. Mmn—Dahl v. Collette, 279 N. 
W 561, 202 Minn 544 

16. US —Consolidated Textile Cor¬ 
poration V Gregory, Wis., 53 S.Ct 
529, 289 US. 86. 77 L.Ed. 1047— 
James-Dickmson Farm Mortg. Co. 
V. Harry, Ill, 47 SCt. 308. 273 U. 

S. 119, 71 LEd 669—Rosenberg 
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whether the officer or agent is present tempora- 
rilyi7 or is a permanent resident of the state 
The rule is applicable also not only ^\here the offi¬ 
cer or agent is present otherwise than on corporate 
business,but also where he is present on some 


business connected with the corporation which, 
however, is not such in character and extent as to 
constitute a doing of business by the corporation 
within the state ^0 The mere service of process on 
such an officer or agent does not operate to confer 


Bros, & Co \ Curtis Brown Co, 
XT, 43 set 170, 260 US 616. 67 
LBd S72—Chipman, Ltd v Thom¬ 
as B Jeffrey Co, NY, 40 SCt 172, 
251 US. 373, 64 L.Ed 314—Min¬ 
ty V. Draper & Co , DC Wyo , 57 F 
2d 651—Hurley v Wells-Newton 
Nat Corporation, D C Conn , 49 P. 
2d 914—Hutchinson v Chase & Gil¬ 
bert, CCANT, 45 P 2d 139—Stew¬ 
art V. Nebraska Tire & Hubber Co, 
O.C.Alowa, 39 P.2d 809, affirmingr* 
D C., Stewart v Heisler, 32 P.2d 
619, and certiorari denied Stewart 
V Nebraska Tire & Rubber Co, 61 
set 21. 282 US 840, 75 LEd 746 
—^Meade Fibre Co, v Vam, C C,A. 
S C, 3 F 2d 520, certiorari denied 
46 set 23. 269 U.S 664, 70 L Ed 
414—Truck Farts v Bngrfifs Clari¬ 
fier Co, D.CMinn., 26 F«Supp. 602 
—U S. V Pacific Forwarding Co, 
D C.Wash , 8 F Supp 647—Gaskins 
V. Bonftls, D.CColo, 4 F Supp 547 
—^Knutson v, Campbell River Mills, 
DC Wash, 300 F 241—Henry M 
Day & Co v. Schlff, Lang & Co, D 
C,NY., 278 P 633—^Zurich General 
Accident & Liability Ins. Co v. Im¬ 
perial Wheel Co, D,C,NY., 277 P 
71. 

Ala —Burch v. Ingham Lumber Co , 
102 So 19, 212 Ala. 204—Haas- 
Fhillips Produce Co v. Lee & Ed¬ 
wards. 87 So. 200, 205 Ala 137. 

Ga —Southeastern Distributing Co 

V. Nordyke & Harmon Co, 126 SE 
171, 159 Ga, 150. 

Ill.—^First Central Trust Co v H. L 
Gelvin, Inc, 272 IllApp 241. 

Ky.—^Mergenthaler Linotype Co. v. 
Gnffln, 10 S.W.2d 633, 226 Ky. 169. 

La—Schultz V. Long Island Machin¬ 
ery & Equipment Co., App., 173 So. 
669 

Mich —^Bachler v Maytag Co, 232 N. 

W. 194, 251 Mich. 439. 

Minn.—^Dahl v. Collette, 279 NW. 
561, 202 Minn 644. 

Mont.—State ex rel. American Laun¬ 
dry Machinery Co. v. Second Judi¬ 
cial Dist Court in and for Silver 
Bow County, 41 P.2d 26, 98 Mont. 
278, certiorari denied Second Judi¬ 
cial Court of Montana v. State of 
Montana, 55 SCt 666, 295 US 744, 
79 LEd 1690 

NH—Campbell v. U. S Radiator 
Corporation, 167 A. 668, 86 N H 
310 

N J —^Rollo-o-matic v, J. B. Marshall, 
Inc, 189 A 661, 117 NJ.Law 463 

N.T.—^Brandow v. Murray & Tregur- 
tha Corporation, 196 NT.S 293, 
203 AppDiv. 47—Sullivan v Firth 
& Poster Co., 191 NTS. 246, 199 
App.Div, 99—^Lalng v. Bristol 

Brass Corp., 190 N.TS 433, 198 


App Div 326—Hulick v Petroleum 
Corporation of America, 190 NY 
S 377, 198 App Div 369—Bogert & 
Hopper V Wilder Mfg Co , 189 N 
Y S 444, 197 App Div 773—Sunrise 
Lumber Co v Homer D Biery 
Lumber Co., 186 NTS 711, 196 
App Div. 170—Berner v Collier Co, 
167 NTS 39. 179 AppDiv 732— 
Trautman v Taylor-Adams Co, 
252 N.TS 701, 141 Misc 600— 
Scheinman v. Bonwit Teller & Co, 
229 NT.S 783, 132 Misc 311— 
Stagg V British Controlled Oil¬ 
fields. 192 NTS. 696. 117 Misc 
474. 

N C —Steele v. Western Union Tele¬ 
graph Co, 173 SB 683, 206 NC 
220 

Ohio —Hurd v John B Ransom & 
Co, 13 Ohio App 135—Shinkle v. 
Dalton Adding Machine Co of 
Ohio, 19 Ohio NP,NS, 104. 

Utah —Farmers Union Live Stock 
Commission v District Court of 
Seventh Judicial Diet, 72 P 2d 448, 
93 Utah 181 

Wis.—Tetley, Sletten & Dahl v Rock 
Falls Mfg Co.. 187 NW 204, 176 
Wis 400. 

14a C J. p 1374 note 40 

17- U S —James-Dickinson Farm 
Mortg Co V Harry,. Ill., 47 SCt 
308, 273 US 119, 71 LEd 669— 
Rosenberg Bros & Co v Curtis 
Brown Co, NY, 43 SCt 170, 260 

, U S 616, 67 L Ed 872—Davega, 
Inc V. Lincoln Furniture Mfg Co, 
CCANT, 29 P2d 164—^Knutson 
V, Campbell River Mills, D.C. 
Wash, 800 F 241—Rosenberg Bros 
& Co V. Curtis Brown Co, DC 
NT, 286 F. 879, affirmed 43 SCt 

170, 260 US 616, 67 LEd 872_ 

Henry M Day & Co. v Schiff, 
Lang & Co, DCN.Y, 278 P 633 
—Zurich General Accident & Lia¬ 
bility Ins Co, V Imperial Wheel 
Co, DCNY., 277 F 71. 

Ga—Taylor v. Friedman Co, 110 S 
B 679, 162 Ga. 629, citing Corpus 
Juris. 

Ill—^First Central Trust Co v H I 
Gelvin, Inc, 272 IllApp 241— 
Darling & Co v E Rauh~& Sons’ 
Fertilizer Co, 242 IllApp. 375. 

N* J —^Apgar v Altonna Glass Co , 
118 A 693, 92 NJBq 362 

N T —Brandow v Murray & Tre- 
gurtha Corporation, 196 NTS 293, 
203 AppDiv. 47—Sullivan v Firth 
& .Poster Co, 191 N.T S 246, 190 
App Div 99—Bogert & Hopper v 
Wilder Mfg Co, 189 NTS 444, 
197 AppDiv. 773—Sunrise Lumber 
Co V. Homer D. Biery Lumber Co., 
186 NTS. 711, 196 App.Div. 170— 
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Wollman v Newark Star Pub Co, 
179 NTS 899, 190 AppDiv 933, 
leave granted to appeal 180 NTS 
513, 191 AppDiv 881, affirmed 129 
NE 920, 229 NT 690—Scheinman 

V Bonwit Teller & Co, 229 NTS. 
783, 132 Misc 311 

Ohio—^Hurd v John B. Ransom & 
Co, 13 Ohio App 135. 

Utah.—Farmers Union Live Stock 
Commission v. District Court of 
Seventh Judicial Dist, 72 P 2d 448, 
93 Utah 181. 

14a CJ p 1375 note 41. 

1& US—^Hurley v Wells-Newton 
Nat Corporation, D C Conn , 49 P. 
2d 914—Gaskins v Bonfils, D C. 
Colo , 4 F Supp 547. 

La —Qerth’s Realty Experts v. 

Kracke, 100 So 41, 156 La 86 * 
Minn—^Dahl v Collette, 279 NW 
661, 202 Minn. 644—Paterson v 
Shattuck-Arizona Copper Co, 210 
NW 620, 169 Minn. 49—^Louis F, 
Dow Co. V First Nat Bank, 189 
NW. 663, 153 Minn. 19 
N Y —Wollman v Newark Star Pub 
Co, 179 N.TS 899, 190 AppDiv, 
933, leave granted to appeal 180 N. 
Y.S 618, 191 AppDiv. 881, affirmed 
129 NB 920, 229 N.T. 690—^HuUck 

V Petroleum Corporation of Amer¬ 
ica, 190 N.TS. 377, 198 App.Div. 
869—Stark v Howe Sound Co, 262 
N.TS 283, 141 Misc. 148—Schein- 
man v Bonwit Teller & Co., 229 N. 
T.S 788, 132 Misc. 311. 

14a C J. p 1875 note 42 

19. U S —Brown v Cuba-American 
Jockey Club of Florida, D C Fla, 7 
F.2d 783^Zurich General Accident 
& Liability Ins. Co. v. Imperial 

Wheel Co, DCNT, 277 F 71_ 

Wilkins V Queen City Sav Bank & 
Trust Co, CCNY, 164 P 178 

Ala.—Burch v Ingham Lumber Co, 
102 So 19, 212 Ala 204—^Haas- 
Philhps Produce Co v Lee & Ed¬ 
wards, 87 So. 200, 206 Ala 137 
Ky —Mergenthaler Linotype Co v, 
Gnffln, 10 SW.2d 638, 226 Ky 169. 
N T —^Blaustein v. Pan American Pe¬ 
troleum & Transport Co., 297 NT. 
S 539. 163 Misc 749, affirmed 296 
NT.S. 996, 261 AppDiv. 704 
Wis —Tetley, Sletten & Dahl v. 
Rock Palls Mfg. Co., 187 NW. 
204, 176 Wis *400. 

14a C J p 1376 note 43. 

20 . U S —Consolidated Textile Cor¬ 
poration V Gregory, 53 SCt 629, 
289 US. 86, 77 L.Ed. 1047, revers¬ 
ing State V. Gregory, 246 N W. 194, 
209 Wis 476, and conformed to 
State ex reL Consolidated Textile 
Corp. V. Gregory, 248 N.W. 728, 211 
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jurisdictional The requirement of due process of 
law IS not satisfied by an assumption of jurisdic¬ 
tion in such a case ,22 and a statute authorizing serv¬ 
ice of process under such circumstances will not be 
sanctioned by the courts of other states ^3 

The question as to the presence in the state of an 
agent on whom service of process is sought to be 
made must not be confused with the question as to 
the presence in the state of the foreign corporation 
itself,24 for where the corporation is doing business 
in the state, process may be served, as seen infra § 
194S, on an officer or agent temporarily m the state 
or present on private business. 
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d. Mauxtenance of Office or Place of Business 

A foreign corporation is present so as to be suable 
where it maintains its principal place of business or any 
office or place of business for the transaction of its ordi¬ 
nary affairs. The appearance of its name on buildings 
or In directories is evidence of this presence. 

Where a corporation goes within another state or 
jurisdiction and there establishes a place of business 
from which, through its authorized agents, its ordi¬ 
nary business is transacted, it must be regarded as 
within that jurisdiction for purposes of smt.26 Ex¬ 
cept in some jurisdictions, however,^® the establish¬ 
ment or maintenance of an office or place of busi¬ 
ness in the state is not deemed essential to such a 
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Wis. 683—James-Bickinson Farm 
Mortgr Co V Harry, Ill, 47 S Ct. 
308, 273 U.S 119, 71 LEd 669— 
Bank of America v. Whitney Cent 
Nat. Bank, NT, 43 S Ct 311, 261 
US 171, 67 LiBd 694—La Varre 
V International Paper Co, D C.S 
C, 37 P 2d 141 

Minn —^Louis P Dow Co v. First 
Nat. Bank, 189 N.W 663, 168 Minn. 
19 

N H —Campbell v. U S. Radiator 
Corporation, 167 A 668, 86 NH. 
310. 

NT—^Brandow v Murray & Tregur- 
tha Corporation, 196 N.T.S 293, 
203 AppDiv 47—^Meyer v. Sachs 
Mfgr. Co, 193 NTS 270, 200 App 
Div 468—Scheinman v Bonwit- 
Teller & Co, 229 N.T S 783, 132 
Misc 311 

Ohio—^Dickey v Dayton Globe Iron 
Works Co, 19 Ohio NP.,N.S, 492 
14a C J p 1375 note 44. 

Ageufe’s axithofflty not determinative 
Presence within limits of state of 
foreign corporation is not to be judg¬ 
ed by acts or scope of authority of 
agent served therein but by sum of 
manifestations of presence, which 
may reasonably be attributed to for¬ 
eign corporation, apparent within 
territory of state as respects wheth-. 
er foreign corporation is amenable' 
to service of process—Dahl v. Col¬ 
lette, 279 N.W. 661, 202 Minn 644. 
Ollloers’ activities not '<dolng bnsi- 
ness*’ 

(1) In charge of exhibit—^Bran- 
dow V. Murray & Tregrurtha Corpo¬ 
ration, 196 NTS 293, 203 AppDiv. 
47 

(2) Preparmg defense to plaintilf s 
suit.—Wallter v Ritter-Bums Lum¬ 
ber Co., D.CKy., 10 P.Supp. 804 

(3) Present to make purchase for 
corporation. 

U.S—^Rosenberg Bros & Co. v. Cur¬ 
tis Brown Co, N.T., 43 SCt. 170, 
260 US. 616, 67 LEd. 372, affirm¬ 
ing, DC., 286 F. 879. 

La—Schultz V. Long Island Machin¬ 
ery & Equipment Co., App., 173 So 
669. 


(4) Adjusting controversy—^Henry 
M Day & Co v SchifC, Lang & Co, 
DCNT., 278 F. 633 

(6) Booking films—^Affiliated En¬ 
terprises V Colonial Theatre, 1 N.T. 
S 2d 181, 166 Misc 948. 

(6) Attending convention—^Apgar 
V. Altonna Glass Co, 113 A 693, 92 
NJEq. 362. 

21. U S —James-Dickinson Farm 

Mortg. Co V Harry, Ill, 47 S Ct 
308, 273 US 119, 71 LEd 669— 
Rosenberg Bros & Co v, Curtis 
Brown Co, DCNT, 285 F 879 af¬ 
firmed 43 S.Ct. 170, 260 U.S. 616, 
67 LEd. 372. 

Ala.—^Burch v Ingham Lumber Co, 
102 So 19, 212 Ala. 204. 

Ga—^Taylor v. Friedman Co., 110 S 
E 679, 162 Ga 629, citmg Corpus 
Juris. 

Minn —^Louis F Dow Co. v First 
Nat Bank. 189 NW 663, 163 Minn 
19—^Fletcher v. Southern Coloniza¬ 
tion Co., 181 N.W. 206, 148 Minn. 
143 

N J —^Rollo-o-matic v. J. B Mar¬ 
shall, Inc, 189 A 661, 117 N.JLaw 
463—^McClelland v Colt's Patent 
Fire Arms Mfg Co, 168 A 329, 10 
NJ.M1SC 166. 

N.T—Meyer v. Sachs Mfg Co, 193 
NTS 270, 200 App.Div. 468—Woll- 
man v Newark Star Pub. Co, 179 
NTS 899, 190 App.Div 933, leave 
granted to appeal 180 NTS. 613, 
191 AppDiv 881, affirmed 129 N. 
B 920, 229 N.T 690—Affiliated En¬ 
terprises V. Colonial Theatre, 1 N. 
T S 2d 181, 166 Misc. 948—^Blau- 
stein V. Pan American Petroleum & 
Transport Co., 297 N.T S 639, 163 
Misc 749, affirmed 296 NT.S 996, 
261 AppDiv 704. 

Ohio—^Hurd V. John B. Ransom & 
Co., 13 Ohio App. 186 
Utah.—^Farmers Union Lave Stock 
Commission v District Court of 
Seventh Judicial Dist, 72 P 2d 448, 
93 Utah 181 

Wis —^Tetley, Sletten & Dahl v Rock 
Falls Mfg. Co, 187 N.W. 204, 176 
Wis. 400. 


22 . Minn.—^Dahl v Collette, 279 N. 
W 561, 202 Minn 544. 

14a C J p 1376 note 46. 

23. N. J —^Moulin v. Trenton Mut. L., 
etc, Ins Co , 24 N J Law 222. 

14a C J. p 1376 note 47. 

24. U.S.^—Golden v Connersville 
Wheel Co.. D C.Mich, 252 P 904. 

25. US—Buffalo Batt & Pelt Cor¬ 
poration V. Royal Mfg Co, D C.N. 
T, 27 P2d 400. 

Ill.—^Lament v. S R Moss Cigar Co., 
218 Ill App 436 

NT.—Johnston v. MaePadden News¬ 
papers Corporation, 263 N.T.S. 661, 
238 App.Div 68, reargument de¬ 
nied 263 N.TS. 976, 239 AppDiv. 
815—Stollman v Olmstead, 196 N. 
T S. 689, 203 App Div. 476—Cochran 
Box & Mfg. Co. V. Monroe Binder 
Board Co., 188 NTS 697, 197 App. 
Div. 221, affirmed 134 NE 647, 
232 NT. 603—Swift v. Matthews 
Engineering Co, 166 NT.S. 136, 
178 AppDiv 201—^Halpin v. Amer¬ 
ican Refractories Co, 272 N.T.S. 
893, 161 Misc, 764—Stark v. Howe 
Sound Co., 262 N.T.S 233, 141 Misc. 
148—^Pennneh & Co. v. Juniata 
Hosiery Mills, 220 N.TS 667, 129 
Misc 173, reversed on other 
grounds 222 N.T.S 869, 220 App. 
Div 763, affirmed 161 N.E. 196, 247 
N.T. 692—Stockton v. Goodyear 
Tire & Rubber Co„ 208 N.T.S 209, 
124 Misc. 213—^Heer & Co. v Rose 
Bros. Co., 200 NTS. 397, 120 Misc. 
723—^Interocean Forwarding Co. v. 
Charles R McCormick & Co., 168 
NTS 177, affirmed 169 N.T.S. 
1098, 183 App.Div 883. 

14a C J p 1376 note 63. 

Doing bujdness In temporary office 
subjects foreign corporation to juris¬ 
diction.—^Bogert & Hopper v. Wilder 
Mfg Co, 189 N.T.S 444, 197 App. 
Div. 778 

Desk space as an office for doing 
business in state —Madison Distnb- 
utmg Co V. Phoenix Dye Works, 239 
N.TS 176, 135 Misc 643. 

26. D.C.—^Dallas v. Atlantic, etc., B. 
Co., 9 D.C. 146. 
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doing of business therein as renders the corpora¬ 
tion subject to suit The very fact that the corpo¬ 
ration maintains no office of any kind in the state 
IS some evidence, neverthekss, that it is not doing 
business there.^s The maintenance of an office or 
place of business in the state to accomplish matters 
which do not constitute doing business in the state 
does not render the corporation subject to the juris¬ 
diction of the courts of the state.29 Likewise, a 
mere provision for a place of payment in the state 
of bonds of the company and the coupons annexed 
thereto at matunty and for pajunent at such place 
is m no true sense the carrying on of the business 
of a company chartered to operate a street railway 
and to furnish electrical energy for light and other 
purposes ,30 but such a provision coupled with oth¬ 
er matters may be sufficient to bring the corpora¬ 
tion within the state so as to be amenable to proc¬ 
ess,3^ especially where the main business of the 
company is of a financial character.32 

Principal office or place of busifiess. A foreign 

27. Minn.—^Dahl v. Collette, 279 W 
W 661, 202 Minn 644. 

N.T—Swasey v. Knopf, 269 NTS 
651, 150 Misc 541. 

14a CJ p 1376 note 65. 

28. IT S —^Berman v. Affiliated En¬ 
terprises, D C Me , 17 F 2d 305. 

Mo —^Bauch V Weber Flour Mills 
'"“Co, 238 SW, 681, 210 Mo App. 666 
Mont—State ex rel American Laun¬ 
dry Machinery Co v. Second Ju¬ 
dicial Dist Court In and for Sil¬ 
ver Bow County, 41 P.2d 26, 98 
Mont 278, certiorari denied Sec¬ 
ond Judicial Court of Montana v. 

State of Montana, 55 S Ct 656, 295 
US. 744, 79 LEd. 1690. 

N.T—Halpem v Pennsylvania Lum¬ 
ber Industries, 244 NTS 372, 137 
Misc 688. 

29. US —^Buffalo Batt & Pelt Corpo¬ 
ration v Royal Mfgr. Co, D C N.T., 

27 F 2d 400—^Wolitz v India Tire 
Co, D.C.N.T. 10 F.Supp 63 

Ariz—swells Fargro & Co of Mexico, 

S A, V. McArthur Bros. Mercan¬ 
tile Co, 26 P 2d 1021, 42 Ariz 405 
N T.—^Ray D Lillibridgre, Inc. v 
Johnson Bronze Co, 161 N E 177, 

247 NT. 648—Green v. The B. & 

M. 203 N.TS 464. 

Ohio—^Warren Tool & Forge Co v. 

Marcus, 177 N.E. 49, 39 Ohio App. 

38 

14a C J p 1376 note 56. 

Keeping oozporatlon’s file 

The fact that general manager of 
West Virginia corporation, who re¬ 
sided m Ohio and maintained office 
there as managing agent of another 
corporation, maintained file for 
West Virginia company, so as to car¬ 
ry en from his Ohio office corre¬ 
spondence necessary between himself 


corporation which transacts its business and has its 
principal office in the state is liable to suits in the 
courts of the state.33 Nevertheless, a provision in 
the articles of mcorporation of a foreign corpora¬ 
tion fixing its principal place of business in the 
state does not of itself control in determining wheth¬ 
er it IS doing business in that state,34 

Appearance of name The arcumstance that the 
I name of the corporation appears on an office door,3 5 
or at other places in or on a building,®6 or in a city 
or telephone directory® 7 or even a trade or business 
directory,®3 in a city of the state does not of itself 
constitute a doing of business within the state. 
Likewise, the mere fact that the printed stationery 
of a foreign corporation refers to an address as its 
local office does not establish its presence therein 
for purposes of jurisdiction.®® Nevertheless, such 
circumstances are given weight, and in connection 
with other facts may be sufficient to show a doing 
of business within the state.*^® 

Display and demonstration rooms. The fact that 

35- NT—Ray D Lillibndge, Inc v. 
Johnson Bronze Co, 161 NB 177, 
247 NT 548—Sullivan v Firth & 
Foster Co, 191 NTS 246, 199 
App Div 99—^Rosenblatt v Bridge¬ 
port Metal Goods Mfg Co, 173 N. 
TS 331, 106 Misc 92. 

14a C J p 1376 note 64. 

3a Ohio—^Warren Tool & Forge Co. 
V. Marcus, 177 NB 49, 39 Ohio 
App 38 

14a C J p 1376 note 65 

37. Minn —Garber v Bancamerica- 
Blair Corporation, 285 NW 723. 

NT—^Ray D. Lillibndge, Inc. v. 
Johnson Bronze Co, 161 NB 177, 
247 N.T 548—Lilienblum v W. 
Wissotzky & Co, 209 NTS 704, 
213 AppDiv. 18—Sullivan v Firth 
& Poster Co, 191 NTS 246, 199 
App Div 99—^Rosenblatt v Bridge¬ 
port Metal Goods Co, 173 NTS. 
331, 105 Misc 92 

Ohio—^Warren Tool & Forge Co v. 
Marcus, 177 NB. 49, 39 Ohio App. 
38 

14a C J. p 1376 note 66. 

38. NT—^Rosenblatt v. Bridgeport 
Metal Goods Mfg Co., 173 NTS. 
331, 106 Misc 92. 

39. Ohio—^Warren Tool & Forge Co. 
V Marcus, 177 N.B. 49, 39 Ohio 
App 38 

4a U.S —^Davis V Motive Parts Cor¬ 
poration, D.C.N.T., 16 F2d 148 
Ill—^Armour & Co. v Goldsmith & 
Seidel Co., 226 Ill.App 331. 

N T.—Schumann v. National Pres¬ 
sure Cooker Co, 10 NTS 2d 743, 
256 AppDiv 1044, followed in 10 
N.T.S2d 746, 266 AppDiv. 1046, 
and reargument denied 12 NT.S. 
2d 772—Johnston v. McFadden 


and West Virginia corporation, does 
not show that such corporation was 
doing business in Ohio —^Empire 
Fuel Co V Lyons, Ohio, 267 F 890, 
169 CCA. 40, certiorari denied 40 
set 393, 262 US. 582, 64 L.Bd 727 
« 

sa us—Toledo Railways & Light 
Co V. Hill, NT., 37 set 691, 244 
US 49, 61 LEd 982. 

31. NT—Smith V. Western Pac. R 
Co., 122 NTS 888, 138 App.Div 
244 

14a C J. p 1376 note 62. 

32. Kan —J. B Watkins Land 
'Tlortg Co V Elliott. 62 P 1004, 

62 Kan 291, 84 Am S.R. 386. 

14a C J. p 1376 note 63. 

33. Ariz—Weitzel v. Weitzel, 230 P. 
1106, 27 Ariz 117. 

W.Va—Citizens* Nat. Bank of Port 
Allegany, Pa, v. Consolidated 
Glass Co. 97 S,E. 689, 83 WVa. 1. 
14a C J. p 1376 note 67. 

OMef office reanixed to be In state 

(1) Under statutes formerly in 
force in one state, it w&s essential to 
acquisition of jurisdiction by sum¬ 
mons that foreign corporation have 
Its chief office or place of business 
in state—^Baile v. Equitable F Ins 
Co, 68 Mo 617—14a CJ p 1376 note 
59 

(2) Subsequent statutes have dis¬ 
pensed with this requirement and es¬ 
tablished a less stringent rule — 
Newcomb v New Tork Cent, etc., 
R Co, 81 SW 1069, 182 Mo. 687. 
14a C J p 1376 note 60 

34. U S —^Kendall v, American Au¬ 
tomatic Loom Co., N.T, 26 S Ct. 
768, 198 U.S. 477, 49 LEd. 1133. 
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a foreign corporation has no regular office m the 
state will not prevent it from being sued therein if 
It actually does business, as that term is here un¬ 
derstood, in a rented showroom."^ ^ Likewise, the 
maintenance of display and demonstration rooms at 
conventions attended by present and prospective 
customers under the management of an officer or 
agent of the foreign corporation, while not of great 

weight, IS not without significance.'^^ 

e. Particular Activities as Gonstituting Doing 
Business 

(1) In general 

(2) Advertising 

(3) Investigation and adjustment of 

claims or differences 

(4) Ownership, protection, and develop¬ 

ment of property 

(5) Public utility business 

(6) Relations with domestic corporations 

or associations 

(7) Purchases and sales 

(8) Soliciting business 

(9) Stock transactions 


(10) Surety busmess 

(11) Transportation and incidents thereof 
(1) In General 

Many cases involvinfl the question of whether a for¬ 
eign corporation is doing business In the state do not 
readily lend themselves to the support of general rules 
governing the matter. Borrowing money has been held 
not to be doing business, building substantial works has 
been held to be doing business, newspaper operations may 
or may not be doing business. 

With considerable justification it has been de¬ 
clared that the controversial question as to what 
constitutes doing business in the state for the pur¬ 
pose of acquiring jurisdiction of a suit against a 
foreign corporation has resulted in such a wide field 
of litigation that one may pick and choose abundant 
deasions to support almost any contention.**® At 
all events, various business activities by foreign 
corporations involving various combinations of 
facts and circumstances have been held to consti- 
tute*=^ or not to constitute^® such a doing of busi¬ 
ness within the state as to subject the foreign cor¬ 
poration to the jurisdiction of the courts. The more 
important of these activities are considered sepa- 


Newspapers Corporation, 263 N.T.' 
S. 561, 238 AppBiv. 68, reargm- 
ment denied 263 NT.S 976, 239 
App.Div 816—Stollman v 01m- 
stead, 196 N.Y S. 689, 203 App.Div 
476—Martin v Barrett-Cravens Co., 
298 NYS. 101, 164 Misc 69—Hal- 
pin V, North American Refrac¬ 
tories Co, 272 NYS 393, 151 Misc 
764—Brown v TJ S Daily Puh. 
Corporation, 262 NY.S 651, 146 
Misc 539, affirmed 263 NY.S. 943, 
239 AppDiv 777—^Madison Dis¬ 
tributing Co V. Phoenix Dye 
Works. 239 NYS 176, 136 Misc 
643—Jones v Stefco Steel Co., 209 
N.YS 652, 125 Misc 316. 

14a C J p 1876 note 67. 

41 . Iowa-r-International Shoe Co v. 
Lovejoy, 257 N.W. 576, 219 Iowa 
204, 101 ALR. 122 

Pa —Bragdon v. Perkins-Campbell 
Co., 19 Pa Co 306. 

42 . Minn—^Dahl v Collette, 279 N. 
W 661, 202 Mmn 644 

43 . Okl.—Wills V. National Mineral 
Co., 55 P2d 449, 176 Okl. 198. 
Perhaps there is no questlooi In 

law more complicated or oonfosed 
than the one involving and attempt¬ 
ing to define ''doing business** with¬ 
in a particular territory or jurisdic¬ 
tion —Snowden v Masonic Life 
Ass’n of Western New York, 60 S 
W.2d 669, 670, 244 Ky 286, citing 
Corpus Juris. 

44 . US —Certain-teed Products Cor¬ 
poration V Wallinger, C C A-Va, 89 
P 2d 427, certiorari denied 58 S.Ct , 

20CJ.S.—n 


26, 302 US 707, 82 L Ed 546 i 
14a C J p 1378 note 90 j 

Paxmlag 

Foreign corporation authorized to 
do farming and carrying on farming 
operations on several thousand acres 
within W county was held to be "do¬ 
ing business,'* authorizing action 
against it arising out of automobile 
accident—^Barer v Pattee, 287 P. 886, 
166 Wash 637. 

OralsL elevator 

Foreign corporation operating gram 
elevator in state with agent in 
charge is "doing business** in state, 
making it subject to process of state 
courts, although business is entirely 
interstate in character.—Consolidat¬ 
ed Flour Mills Co v Muegge, 260 P. 
746, 127 Okl. 295, reversed on other 
grounds 49 S Ct 17, 278 US 659, 
73 L.Ed. 606—Consolidated Flour 
Mills Co V. Roberts, 262 P 29, 123 
Okl 101 

Manufacturing 

Nonresident corporation which en¬ 
tered into contract with another cor^ 
poration for manufacture of goods 
for it within state under its formula, 
and which noaintained agent within 
state, who received its mail and 
spent business hours in plant of 
manufacturing corporation, is "do¬ 
ing business** within state—Certain- 
teed Products Corporation v Wal¬ 
linger. C.CA.Va., 89 F2d 427, cer¬ 
tiorari denied 68 S Ct. 26, 302 U S. 
707, 82 L Ed. 546. 

45. Ana—^Wells-Fargo & Co of 

Mexico, S. A. V McArthur Bros 
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Mercantile Co, 26 P 2d 1021, 42 

Ariz. 405 

14a C J. p 1378 note 91 
BroadoaatiZLg system. 

A nonresident broadcasting sys¬ 
tem, furnishing programs for radio 
stations, one of which was located 
in New Jersey, was not "doing busi¬ 
ness'* in New Jersey, so as to render 
it amenable to process therein, even 
if company owning local station was 
subsidiary of such system—^Hoffman 
V Carter, 192 A 826, 118 N J-Law 
379, affirming 187 A. 676, 117 N.J. 
Law 205 

JMcenses and royalties 

A foreign! corporation whose only 
business in state is grrantlng of li¬ 
censes and collection of royalties on 
Its patents is not doing business in 
state so as to he suable therein.— 
Ultramar Co v Minerals Separation, 
142 N.B 319, 236 NY. 647, revers¬ 
ing 198 N.Y.S. 749, 204 AppDiv 795. 
and motion denied 142 N.E 316, 235 
NY 636 

Owusrshipof oooasloaal bank cred¬ 
its within state does not constitute 
a doing of business within state.— 
Hurley v Wells-Newton Nat. Cor¬ 
poration, D UConn., 49 F 2d 914 
Use of maU and telegras^b. 

A Mexican corporation's use of 
mail and telegraph facilities in Ari¬ 
zona does not constitute such doing 
of business therein as to warrant 
conclusion that it submitted itself to 
state courts* jurisdiction.—Wells 
Fargo & Co. of Mexico, S A., v. Mc¬ 
Arthur Bros. Mercantile Co, 26 P.2d 
1021, 42 Ariz. 406. 
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rately in this and succeeding sections. Sometimes 
the courts, without determining the effect of single 
acts done by the corporation in the state, or consid¬ 
ering each of the acts insufficient to constitute do¬ 
ing business in themselves,^® consider all of its acts 
together and hold that it is doing business in the 
state to such an extent as to be subject to the juris¬ 
diction of the courts. 

BorroTmng money. Borrowing money on bonds 
and obtainmg from a stock exchange the privilege 
of having such bonds called on the list of secunties 
dealt in on the floor does not constitute a doing of 
business.^*^ 

Building and construction. A foreign building or 
construction contractor corporation erecting sub¬ 
stantial works within the state may be doing busi¬ 
ness therein so as to be suable therein.^® 

Newspaper business. A foreign newspaper cor¬ 
poration maintaining a permanent office in the state 
from which it continuously conducts a part of its 
ordinary business may well be present in the state 
so as to be suable therein.'*® Nevertheless, it would 
seem that the mer-e collection of news material in 
the state for use for subsequent publication outside 
the state is not a doing of business within the 
state.®® 

Insurance business. The question as to whether 


a foreign insurance corporation is doing business in 
the state so as to be suable therein is considered in 
the title Insurance § 1252, also 33 C.J. p 153 notes 
56-66. 

(2) Advertising 

Merely advertising m a state is not of itself sufficient 
to constitute a doing of business therein. 

Merely advertising a business in a state does not 
constitute an introduction of that business into the 
state.®! The maintenance of an advertising agent,®^ 
or a continued practice of advertising,®® in the state, 
or the sending into the state of a traveling adver¬ 
tising agent®* or of a train of cars for purposes of 
exhibition and advertisement,®® does not amount to 
such a doing of business as subjects the corporation 
to local jurisdiction However, the maintenance of 
an advertising agency in the state may in combina¬ 
tion with other circumstances, each insufficient in 
Itself, constitute a doing of business m the state.®® 

(3) Investigation and Adjustment of Claims 

or Differences 

Considered alone, the mere adjustment of a claim or 
difference by a foreign corporation through its officer or 
agent in the state Is not a doing of business therein; 
conbined with other activities, it may, however, render 
the corporation suable. 

A corporation not otherwise doing business in the 
state is not brought therein by the presence of an 


4€k U S —^La Porte Heinekamp Mo¬ 
tor Co y. Ford Motor Co, DC 
Md, 24 F.2d 861. 

Iowa.—^International Shoe Co v. 
Lovejoy, 267 NW. 676, 219 Iowa 
204, 101 A.L R 122. 

Minn—Dahl v Collette, 279 N.W. 
561, 202 Minn 544 

Mont.—State ex rel Taylor Laundry 
Co. V. Second Judicial Diet. Court 
In and for Silver Bow County, 57 
P2d 772, 102 Mont. 274, 113 AL 
R, 1 

N.Y —^Martin v. Barrett-Cravens Co., 
298 NY.S 101, 164 Misc 69 
ND—^Ellsworth v. Martindale-Hub- 
bel Law Directory, 258 NW. 486, 

* 66 ND 297. j 

S.D—Garrett Engineeringr Co. v Au¬ 
burn Foundry, 179 S E 693, 176 
SC. 69 

14a C J. p 1378 note 92 

D S —Clews V. Woodstock Iron 
Co., CCNY, 44 F. 31 
-4^ Pa—Alcorn Commission Co v. 
M W Kellog Co., 146 A. 126, 296 
Pa 232 

Ooustn&otloaL ooatxaot 

(1) A corporate contractor for erec¬ 
tion of buildlnsr In state for which 
part of materials was purchased in 
such state is ‘^doing* business in the 
state," so as to be amenable to civil 
process served at instance of sub¬ 


contractor with whom general con¬ 
tractor had contracted in state — 
Goldberger Const Corporation v. Ed¬ 
mund J Rappoli Co , 6 N Y S.2d 472, 
169 Misc 40, affirmed 7 NYS2d 671 
(2) Foreign corporation erecting 
chimneys and oil cracking plants in 
state to amount of several millions 
of dollars, where it is registered to 
do business in state and pays tax¬ 
es, is "doing business In the state ’* 
—^Alcorn Commission Co v. M W. 
Kellog Co., 146 A. 126, 296 Pa. 232 

49. N Y.—Brown v U S Daily Pub. 
Corporation, 262 NYS 661, 146 
Misc 639, affirmed 268 NYS. 943, 
239 AppDiv 777 

AdvertisemeiLt and oironlatioii office 

Foreign newspaper publishing cor¬ 
poration which maintained office in 
state with its name on door, with 
SIX to eight agents and salesmen and 
solicitors through whom it obtained 
local subscriptions and advertise¬ 
ments for which they accepted pay¬ 
ments, IS amenable to process as 
"doing business within state"— 
Brown v U. S. Daily Pub. Corpora¬ 
tion, supra. 

50- DC.—^Layne v. Tribune Co., 71 
F 2d 228, 63 App.D.C 213, certiorari 
denied 66 S Ct 88, 293 U S 572, 79 
L Ed 670—IsTeely v. Philadelphia 
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Inquirer Co., 62 F2d 873, 61 App. 
DC 834 

51. U S,—^Ballard & Ballard Co v. 
Munson S S Line, CCA.Ky., 26 
F 2d 262, certiorari denied 49 S Ct. 
17, 278 XT.S. 611, 73 L Ed 636. 

Ga.—Do we v. Debus Mfg Co, 176 S. 

E 676, 49 GaApp 412 
N.Y.—^Lilienblum v W Wissotzky & 
Co, 209 NYS 704, 213 App.Div. 
18—Society Milion Athena v Na¬ 
tional Bank of Greece, 2 N.Y.S 2d 
165, 166 Misc 190, affirmed 3 NY. 
S.2d 677, 263 AppDiv 660 
14a C J p 1378 note 93. 

52. S.C—^Zeigler v. Puritan Mills, 
199 S E 420, 422, 188 S C 367, Cit¬ 
ing Corpus Juris—Wiggins & Sons 
V, Ford Motor Co., 186 S B 272, 
274, 181 SC 171, citing Corpus 
Juris, 

14a C J p 1378 note 94. 

63- XT S.—^People’s Tobacco Co. v. 
American Tobacco Co, La, 38 S Ct. 
233. 246 US 79, 62 LEd 687, Ann. 
Casl918C, 637. 

64. Okl.—^Harrell v Peters Cartridge 
Co, 129 P 872, 36 Okl 684, 44 L 
R,A,NS, 1094 

56- U S —"Uarpenter v, Westinghouse 
Air-Brake Co., C C Iowa, 32 F. 434. 

56. S C.—^Zeigler v. Puritan Mills, 
199 S.B. 420, 188 S C 367. 
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officer or agent for the purpose of investigating,^^ 
settling, or compromising a single claim,5^ although 
the contrary has been held as to an officer negoti¬ 
ating adjustment of corporate liability on the very 
claim sued on.®® Similarly, where after the solici¬ 
tation of business in the state and the filling of an 
order m its home state, the foreign corporation 
sends a representative into the state to attempt a 
composition of differences with the local purchaser, 
this does not constitute a doing of business in the 
state.®® The adjustment of claims or of differenc¬ 
es by a foreign corporation in combination with 
other business activities or other evidences of cor¬ 
porate presence within the state may, however, con¬ 
stitute such a doing of business as to render the 
corporation suable in the state,®i 

(4) Ownership, Protection, and Development 
of Property 

The mere ownership of property in a state does not 
render a foreign corporation present therein so as to be 
suable, although other circumstances attending such 
ownership may amount to such a presence 

A foreign corporation is not present in the state 
or territory so as to be subject to suit therein by its 
ownership of lands or other property®^ or by the 
bnnging of suit to protect such lands,®® or by its 
care of unused property and the payment of taxes 
thereon ®4 Where, however, a foreign corporation 
takes steps to develop its property in the state for 
the purpose of marketing it, its activities may con¬ 
stitute a doing of business therein.®® Moreover, the 
ownership and protection of its property m the state 
in combination with other activities, each insuffi¬ 
cient in itself to constitute a doing of business, may 
bring the foreign corporation into the state for pur¬ 
poses of suit against it ®® 


(5) Public Utility Business 

The fact that the business done In a state Is public 
utility business does not prevent It from rendering the 
foreign utility corporation present tor purposes ef suit 
against it. 

The furnishing of electric power to persons with¬ 
in a state by a foreign corporation constitutes a do¬ 
ing of business therein.®*^ Likewise, the mainte¬ 
nance in the state of several offices by a foreign 
utility corporation to which a large amount of cor¬ 
respondence is sent and at which much important 
business is transacted constitutes a doing of busi¬ 
ness in the state, notwithstanding the fact that the 
physical properties of the corporation are located 
without the state.®® However, the mere ownership 
of lands, dams, and reservoirs in the state by a for¬ 
eign power company which has its generating plants 
and offices outside the state is not a doing of busi¬ 
ness in the state.®® 

(6) Relations with Domestic Corporations or 

Associations 

• While a foreign corporation may do business In a 
state through the agericy of a domestic corporation, nev¬ 
ertheless by no means will all business relations between 
such corporations, even though one Is a subsidiary of the 
other, constitute such a doing of business. 

Generally speaking, where the activities of a for¬ 
eign corporation if carried on by an individual 
would constitute a doing of business by it in the 
state, the fact that its activities are carried on 
through a domestic corporation does not alter the 
situation.^® It does not follow, however, that ev¬ 
ery business relation between a foreign corporation 
and a domestic corporation must amount to a doing 
of business in the state by the former; thus, mat¬ 
ters which do not constitute such a doing of busi- 


67. Mo.—^Painter v Colorado 

Springs, etc, R Co., 104 S W 1139, 
127 MoApp 248 

58. U.S —^Wilkins v Queen City Sav 
Bank & Trust Co, C.C.NT., 164 F 
178 

Minn—Dahl v. Collette, 279 NW. 
561, 202 Minn 544. 

S C —Zeigler v. Puritan Mills, 199 S 
B 420, 188 S C 867. 

14a C.J P 1379 note 16 

59. Wis—^Fond du Lac Cheese, etc., 
Co v. Henningrsen Produce Co, 123 
NW 640, 141 Wis 70. ' 

ea N.H.—Campbell v. U S. Radia¬ 
tor Corporation, 167 A 668, 86 N 
t! 810. 

ei. US —Meade Fibre Co v Vam, 
C C A S C, 8 F.2d 620, certiorari de¬ 
nied 46 set 23, 1^69 US 664, 70 
L Ed 414—^Dungan, Hood & Co v 
C. E. Bally, D.CPa, 271 F 517 

Minn—^Dahl v Collette, 279 N.W. 
661, 202 Minn. 544. 


N D —^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 NW. 486, 
66 ND 297 

S.C—Zeigler v. Puritan Mills, 199 S. 
E. 420, 188 S C. 367 

Adjustment office 

A corporation is transacting busi¬ 
ness in state where it maintains au¬ 
thorized agent therein, in office bear¬ 
ing name of company, for purpose of 
attending to claims presented against 
It for settlement—St Louis South¬ 
western R Co. V Alexander, N T, 38 
set 246, 227 U.S 218, 67 L Ed 486 

&SL S C.—^Zeigler v Puritan Mills, 
199 SE 420, 188 SC 367—Dyar v. 
Georgia Power Co, 176 SB, 711, 
178 SC 627. 

14a C J p 1379 note 18 

03. U S,—^New Mexico v. Baker, N 
M, 26 set 875, 196 US 432, 49 L 
Ed. 640. 

OA Ala.—Sullivan v Sullivan Tim- 
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her Co, 15 So. 941, 103 Ala. 371, 26 
LRA 543 

It has been held, however, that 
"doing business*’ involves caring for 
properi;y which may belong to the 
corporation or in which it has an in¬ 
terest —^Kalbach v Service Station 
Equipment Co, 224 NW. 73, 207 Io¬ 
wa 1077. 

65b N.J.—^Brown v, John P. Smythe 
& Co. 129 A 871, 98 NJ.Eq 206. 
06 l ^.C —^Zeigler v. Puritan Mills, 
199 SE 420, 188 S.C 867. 

07. Minn.—^Lattu v. Ontario, etc.. 
Power Co, 154 NW 960, 131 Minn. 
162. 


ea Mass—^Trojan Engineering Cor¬ 
poration V. Green Mountain Power 
Corporation, 200 NB 117 
09. S.C —^Dyar v. Georgia Power 
Co., 176 SE 711, 173 S.C 627. 

70. N T —Cunningham v, Mellin's 
Food Co. of North America, 201 N. 
TS. 17, 121 Misc. 368. 



§ 1920 


COnPOUATtOVS 


20 aj.s. 


ness within the jurisdiction as to make a foreign 
corporation liable to suit therein include its affilia¬ 
tion with domestic voluntary unmcorporated associ¬ 
ations/^ ownership of stock^^ or representation on 
the board of directors'^® of a domestic corporation, 
sending a representative into the state to vote its 
stock at a stockholder's meeting of a domestic cor¬ 
poration,*^^ licensing its property to a domestic cor- 
poration,75 or its assigning its contracts to a domes¬ 
tic corporation and guaranteeing performance 
thereof.*^® 

Similarly, it appears to be the general rule that 
the doing of business in the state by a so-called sub¬ 
sidiary corporation by no means necessarily con¬ 
stitutes a doing of business therein by the foreign 
parent corporation so as to render the latter suable 
in the state/*^ Thus, where the identity of the sub¬ 
sidiary as a distinct corporation is in all respects 
observed and although merely formal is, neverthe¬ 
less, real, the fact that the 'parent corporation dom¬ 


inates the subsidiary through its ownership of the 
entire capital stock is immaterial,'^® at least in the 
absence of fraud.^® This is not to say, however, 
that dealings between a corporation and its subsidi¬ 
ary cannot operate to bring the parent corporation 
into the jurisdiction,®® as where the subsidiary com¬ 
pany IS the agent of the parent foreign corporation 
through which the latter is doing business in the 
state, ®1 or where the power of stock ownership is so 
exercised as to commingle the affairs of the corpo¬ 
rations so that they are not really distinct.®® Nev¬ 
ertheless, mere interorganization activity between 
the parent and its domestic subsidiary does not con¬ 
stitute such a doing of business.®® It has been held 
that the foreign corporation's control of the domes¬ 
tic corporation's business will determine whether 
the latter is the agent of the former for the doing 
of business in the state ®^ A foreign corporation 
maintaining an agent m the state to look out sys¬ 
tematically and regularly for its interests in its sub- 


71. N T —^People v. Brotherhood of 
Painters, etc. 112 NE. 762, 218 N’ 
Y 116, reversing 156 N.Y S. 438. 
169 App.Div. 595 

72. TT.S —Hurley v, Wells-Newton 
Nat Corporation, D C Conn., 49 P 
2d 914—Hutchinson v Chase & Gil¬ 
bert, C.CANY, 45 P2d 139—La 
Varre v. International Paper Co, 
DCSC, 37 F2d 141—Seibert v 
Lancaster Chocolate & Caramel Co, 
CCAOhio, 23 F2d 233 

NY.—Lilienblum v W Wissotzky & 
Co, 209 NYS 704, 213 App Div. 
18—Kohn V Wilkes-Barre Dry 
Goods Co. 246 NYS 426, 139 Misc. 
116 

14a C J p 1380 note 22. 

73L N Y —Lilienblum v W. .Wissot¬ 
zky & Co, 209 NYS. 704, 213 App. 
Div. 18 

74, NJ.—^Doctor v. Desmond, 82 A. 
622, 80 N.J.Bqu 77. 

7& U.S—U S. V Amendan BeU 
Tel Co., C.COhlo, 29 F 17. 

78- NY—^Robert Dollar Co. v. Ca¬ 
nadian Car, etc., Co., 166 N.Y S. 84, 
100 Misc. 664, affirmed 167 N.Y.S. 
1124, 180 App Div 895. 

77- ITS.—Consolidated Textile Cor¬ 
poration V. Gregory, 58 S.Ct. 629, 
289 US. 86, 77 LBd. 1047, revers¬ 
ing State V. Gregory, 245 NW 194, 
209 Wis. 476, and conformed to 
State ex rel. Consolidated Textile 
Corp V. Gregory, 248 NW. 728, 211 
Wis- 683—Cannon Mfg. Co v. Cud¬ 
ahy Packing Co, N.C ,46 S Ct 260. 
267 US 388, 60 L.Ed 684, affirm¬ 
ing, DC., 292 F 169—McLean v 
Goodyear Tire & Rubber Co., C.C 
A.Tex., 85 F 2d 150, certiorari de- 
Died 67 set 19S, 299 TT.S. 600, 81 ^ 


LEd 442—Hurley v, Wells-New¬ 
ton Nat Cofp, DC Conn, 49 P.2d 
914—Seibert v. Lancaster Choco¬ 
late & Caramel Co, CC.AOhio, 23 
F2d 233. 

Mich.—^Bachler v. Mas^tag Co., 232 
N.W 194, 261 Mich 439 
Minn —Garber v Bancamerica-Blair 
Corporation, 285 NW 728. 

N J —Hoffman v Carter, 192 A 825, 
118 NJLaw 897. 

N.Y —American Tn-Brgon Corpora¬ 
tion V Ton-Bild Syndikat, A. G., 
260 N.YS 139, 146 Misc 844, af¬ 
firmed 258 N.YS. 1061, 286 App 
Div 792 

14a C J. p 1380 note 26. 

78- US—Cannon Mfg Co. v Cuda¬ 
hy Packing Co, N C., 46 S Ct 260, 
267 US 838, 69 LBd 634, affirm¬ 
ing, D.C, 292 F. 169—Walker v. 
Hitter-Burns Lumber Co, D C.Ky., 
10 FSupp. 804 

Minn.—Garber v Bancamerica-Blair 
Corporation, 286 N W. 723. 

Pranohlse subject to forfeitnre 
Where foreign corporation seeking 
to do business in North Carolina em¬ 
ployed for that purpose a subsidiary 
corporation domiciled in Alabama,, 
which it dominated through owners 
ship of entire capital stock and oth¬ 
erwise the fact that a corporation 
sole does not exist under laws of 
Alabama, and that franchise of sub¬ 
sidiary corporation for that reason 
might have been subject to forfei¬ 
ture, does not make business of sub¬ 
sidiary corporation that of parent 
corporation, so as to make it present 
and amenable to service of process 
in North Carolina—Cannon Mfgl Co. 
V Cudahy Packing Co, N.C, 45 S Ct 
250, 267 U.S. 338, 60 LBd 634, af¬ 
firming, D.C., 292 P. 169. 
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79. U S —^McLean v Goodyear Tire 
& Rubber Co , CCA Tex , 85 P 2d 
160, certiorari denied 67 S Ct. 193, 
299 US 600, 81 LBd 442 

ao. US —Hurley v Wells-Newton 
Nat Corporation, D C Conn , 49 P. 
2d 914—Cutler v Cutler-Hammer 
Mfg Co., DC.Mass, 266 F 388. 

i 

81. Minn—Garber v Bancamerica- 
Blair Corporation, 285 NW 728 

88, US —^New Hampshire Gas & 
Electric Co v. Morse, DCNH, 42 
F2d 490. 

83. US —Hurley v. Wells-Newton 
Nat Corporation, D C.Conn., 49 F. 
2d 914 

Agency not establlslied 

The fact that foreign parent corpo¬ 
ration of subsidiary foreign corpo¬ 
ration prepared and circulated con¬ 
solidated balance and earnings state¬ 
ments, showing separate identity, 
stock ownership and earnings of par¬ 
ent corporation and subsidiary cor¬ 
poration, does not show that subsidi¬ 
ary was agent or that parent was 
conducting subsidiary’s business — 
Garber v. Bancamerica-Blair Corpora¬ 
tion, Mmn, 286 NW 728 
Xioaas between defendant foreign 
corporation and local subsidiary, col¬ 
lateral to primary business of corpo¬ 
ration, have been held not “doing 
business” within state, so as to make 
defendant amenable to process — 
Hurley v Wells-Newton Nat Corpo¬ 
ration, D C Conn , 49 F 2d 914. 

84. NY —^American Tn-Ergon Cor¬ 
poration V. *Ton-Bild Syndifcat, A. 
G, 260 N.YS 139, 145 Misc 344, 
affirmed 268 NY.S 1061, 236 App. 
Div. 792 

Tex—^Williams v Freeport Sulphur 
Co., Civ App,, 40 S.W2d 817, 
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sidiary corporation has been held to be doing busi¬ 
ness m the state 

A foreign substdicery corporation is not brought^ 
into the state for purposes of jurisdiction merely^ 
because its parent local corporation exercises do-*^ 
minion over its business outside the state.®® ) 

(7) Purchases and Sales 

Purchasing alone Is not ordinarily a doing of busi¬ 
ness. Regularly selling goods through a local agent Is 
doing business. Selling to a dealer who is not the agent 
of the foreign corporation does not bring it into the 
state. 

Purchases made in the state by a foreign corpo¬ 
ration, even'though made at regular intervals by 
no means necessarily constitute a doing of business 
therein.®'^ Still it has been held that where the 
buying is an essential and substantial part of the 


business of the foreign corporation and not merely 
incidental thereto, it may constitute a doing of busi¬ 
ness in the state.®® Clearly*a systematic purchas¬ 
ing in the state in combination with other business 
activities therein may constitute such a doing of 
business as to give the courts of the state jurisdic¬ 
tion over^the foreign corporation so engaged.®® 

Sales. A foreign corporation is doing business 
in the state where it regularly sells goods through 
an agent in the state This is true not only where 
the goods have been previously shipped in and are 
in the state at the time of sale,®^ but also where the 
goods are out of the state, provided the agent is 
authorized to bind the company and merely sends 
it shipping directions.® 2 On the other hand, the 
shipping of goods from without the state on orders 
sent directly to the foreign corporation in its home 


85. NT—Webster v Doane, 241 N 
Y S 242, 137 Misc 513 

86. NY —Compania Mexicana Re- 
flnadora Island, S A, v Compania 
Metropolitana De Oleoductos, S A, 
164 NB 907, 250 NY 203. affirm¬ 
ing 228 .NYS. 36, 228 App.Div 
846. 

aprodnot sold in. state 

Mexican corporations are not '‘do¬ 
ing business'' in New York, merely 
because oil produced in Mexico by 
them IS sold in state through cm- 
other subsidiary controlled by par¬ 
ent—Compania Mexicana Reflnadora 
Island, S A V Compania Metropoli¬ 
tana De Oleoductos, S A, supra, 

87. U.S—Rosenberg Bros. & Co v. 
Curtis Brown Co., N Y., 43 S Ct. 
170, 260 U.S 516, 67 L. Ed 872. 

Xn New Toxk 

<1) It IS now the rule that the 
mere systematic making of purchas¬ 
es in the state by foreign corpora¬ 
tion does not institute such a doing 
of business in the state as to ren¬ 
der foreign corporation sudble — 
Fickett V. Higginbotham-BaUey-Lo- 
gan Co-, 298 N-Y.S 666, 162 Misc. 18 
—Samuel Holfman, Inc v. Mode 
Shoppe, 247 N.T.S. 266, 138 Misc. 
742—Kohn v. Wilkes-Barre Dry 
Goods Co., 246 NTS. 426, 139 Misc 
116—Schemman v. Bonwit, Teller & 
Co. 229 N.Y.S 783, 132 Misc 811 
(2) Formerly, it had been held that 
systematic buying within the state 
did constitute a doing of business 
thereha—^National Bumiture Co v 
William Spelgelman & Co, 190 NY 
S 881, 198 AppDiv 672, afflrmmg 
189 NTS. 449, 116 Misc 63—Fleisch- 
marai Const. Co v Blauner’s, 179 N 
T.S. 198, 190 App.Div 96—Merchan¬ 
dise Reporting Co v L. Oransky & 
Sons, 284 N.YS 88, 188 Misc. 890. 
88 ;. Wash—Johnson v Atlantic & 
Pacific Fisheries Co., 224 P. 18, 128 
WasAu 578. 


89. US —^Meade Fibre Co v Vam, 
C-C.ASC, 3 F2d 620, certiorari 
denied 46 S.Ct. 23, 269 U.S 564, 70 
LEd 414 

Minn —^Massee v Consumers' Hay 
Co.. 238 NW. 827, 184 Minn. 196 
OixonmstaiLces ooiurtituting ''doing 
busliiess” 

(1) Buying and selling lumber — 
Winslow Lumber Co. v Edward 
Hines Lumber Co, 266 P. 248. 126 Or 
68 

(2) Buying commercial paper, ac¬ 
cepting payments on such paper in 
state, and maintaining representative 
in state for that purpose —^Boise 
Flying Service v General Motors Ac¬ 
ceptance Corporation, 86 P 2d 813, 66 
Idaho 5 

(3) Purchase of leather and settle¬ 
ment of controversy—^Dungan, Hood 
& Co. V C E Bally, D.CPa, 271 F. 
617. 

(4) Buying of wool during each 
shearing season, through agents au¬ 
thorized to make contracts, receive 
and ship wool, and make advance 
payments thereon by drafts on com¬ 
pany —^McCarthy Sheep Co, v S 
Sllberman & Sons, D.C Wyo, 290 F 
512. 

90. US—Harbich v. Hamilton- 
Brown Shoe Co, DC.Tex, 1 F 
Supp. 68—^Knapp v Bullock Trac¬ 
tor Co , D C Cal, 242 F. 643. 

DC.—Carroll Electric Co v. Freed- 
Eisemann Radio Corporation, 60 F 
2d 993. 60 AppDC 228 
(ja—Jewel Tea Co v Patillo, 178 S. 

E 925, 50 GaApp. 620 
Mass.—Atlantic Nat. Bank of Boston 
V Hupp Motor Car Corporation, 10 
NE2d 131. 

N.T—National Furniture Co v Wil¬ 
liam Spelgelman & Co., 190 N.Y.S. 
881. 198 AppDiv. 672. 

Qr—Winslow Lumber Co. v. Ed¬ 
ward Hines Lumber Co., 266 P 
248, 126 Or. 63 
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Wash.—^Dalton Adding Machine Co. 

V Lindquist, 242 P 643, 137 Wash. 
376. 

14a CJ p 1380 note 27. 

9L US —^Liquid Veneer Corporation 
v Smuckler, C.C A Cal, 90 F 2d 
196—XJ S. V Pacific Forwarding 
Co, DC Wash. 8 F Supp 647. 
N.Y.-^unningham v Mellin's Food 
Co of North America, 201 NTS. 
17, 121 Misc. 363. 

Wash—^Dalton Adding Mach. Sales 
Co. V. Lindquist, 242 P 643, 137 
Wash 376—Grams v. Idaho Nat 
Harvester Co., Limited, 178 P. 816. 
105 Wash 602. 

14a C.J p 1380 note 28. 

Agent’s Umlted anihozity 
Foreign manufacturing corpora¬ 
tion's storing goods in state for sale, 
and soliciting orders through' agent 
IS “doing business" in state, render¬ 
ing agent amenable to process de¬ 
spite the fact that all orders are re¬ 
quired to be approved by home of¬ 
fice—State V. Superior Court for 
Khng County. 6 P 2d 368, 166 Wash 
41, appeal dismissed and certiorari 
denied Kerr Glass Manufacturing 
Corporation v Superior Court of 
State of Washington for King Coun¬ 
ty, 62 set. 640, 286 US 632, 76 LEd. 
1273. 

CommissiOA and aoootintlng for pro¬ 
ceeds 

Foreigm corporation placing in 
hands of local company list of parts 
for sale on commission to purchas¬ 
ers of its machines, many of articles 
being sold as foreign corporation's 
by the local company under agree¬ 
ment to sell them as directed and to 
account for proceeds, is doing busi¬ 
ness in state.—Grams v Idaho Nat. 
Harvester Co., I^td.. 178 P. 815, 106 
.Wash. 602. 

98. US.—Irons v. Rogers, aCN.T., 
166 F. 781. 



§ 1920 


CORPORATIONS 


20 C.J.S. 


state,®® or the selling of goods by mail to a pur¬ 
chaser therein,®^ does not ordinarily bring the for¬ 
eign corporation within the state for purposes of ju- 
nsdiction. 

Where a foreign manufacturing corporation 
merely sells its products to an independent dealer 
or distributor who resells them in the stsyte directly 
to its customers, the foreign corporation is not pres¬ 
ent therein for purposes of junsdiction.®® Where, 
however, the contract between the foreign manu¬ 
facturing company and the dealer constitutes the 
latter an agent of the former for the sale of its 
products, the foreign manufacturer is doing busi¬ 
ness in the state.®® The fact that the foreign cor¬ 
poration has an agent in the state to select the in¬ 
dependent dealers or to inspect their operations or 
to assist them in making sales will not constitute 
a doing of business by it in the state,®^ unless such 


agent is actually and regularly engaged in selling 
the product of the foreign corporation,®® ©r unless 
he performs a combination of activities sufficient to 
constitute a doing of business in the state.®® 

Isolated purchases or sales by a foreign corpo¬ 
ration within the state do not, as is seen supra § 
1920 b, constitute a doing of business therein. 

(8) Soliciting Business 

In most Jurisdictions the mere solicitation of business 
by agents of a foreign corporation even if regularly 
pursued wiJI not constitute a doing of business in the 
state. 

As a general rule the mere solicitation of business 
by agents of a foreign corporation is not of itself 
such a doing of business as to subject the foreign 
corporation to the jurisdiction of the eourts of the 
state, in which the business is solicited.^ Thus a 


93. US —^Hurley v. Wells-Newton 
Nat. Corporation, D.CConn, 49 P 
9d 914. 

94b U.S —Gottschalk Co v Distil¬ 
ling & Cattle Feeding Co, C C Md, 
50 P. 681 

96. U S.—S B McMaster, Inc., v. 
Chevrolet Motor Co, D C.S C , 3 F 
2d 469—^Truck Parts v Bnggs 
Clarifier Co, D C Minn , 25 F Supp. 
602 

Qa—Southeastern Distributing Co v. 
Nordyke & Marmon Co, 125 S.F 
171, 169 Ga 160 

La—^Downs v Delco-Light Co, 143 
So 227, 175 La 242, reversing, 
App, Downs V Delco-Appliance 
Corporation, 138 So. 536, rehearing 
refused Downs v. Delco Light Co, 
139 So 668. 

NY,—^Holzer v Dodge Bros, 135 N 
E. 268. 233 NT 216, reversing 190 
NTS 931, 199 AppDiv 911 

Or—State v Kanzler, 276 P. 273, 129 
Or. 86. 

S.C — ^Douglas V. iPrigidaire Sales 
Corporation, 174 S.E 906, 173 S C 
66 

14a C J* p 1380 note 31 

99. D C,—Carroll Electric Co. v 
Freed-Eisemann Radio Corpora¬ 
tion, 60 r2d 993, 60 App D C. 228. 

97. US—S. B McMaster, Inc. v 
Chevrolet Motor Co., D C S C., 8 F 
2d 469—Truck Parts v Briggs 
Clanfler Co., DC Minn, 26 PSupp. 
602 

Ga.—Southeastern Distributing Co v 
Nordyke & Marmon Co, 126 S E. 
171, 169 Ga. 160 

14a C.J p 1380 note 32 

9a Mass —^Atlantic Nat. Bank of 
Boston v Hupp Motor Car Corpo¬ 
ration, 10 NB2d 131 

sa US — ^Wilson V Hudson Motor 
Car Co, DCNeb, 28 P2d 347. 

Acts oonstitutuig doing business 
A foreign corporation maintaining. 


agent m state who procures dealers 
for Its products, assists them in mak¬ 
ing sales, renders services to pur¬ 
chasers, and makes collections is 
"‘doing business in state.*'—^Rendle- 
man v. Niagara Sprayer Co, D C Ill, 
16 P.2d 122. 

1. US —^Roark v. American Distil¬ 
ling Co., C.CAArk., 97 P.2d 297— 
Peebles v. Chrysler Corporation, 
D.C Mo, 67 P 2d 867—Minty v. Dra¬ 
per & Co, D C Wyo , 67 F 2d 661— 
Davega, Inc. v. Lincoln Furniture 
Mfg. Co, CC.ANT, 26 F.2d 164— 
La Porte Heinekamp Motor Co v 
Ford Motor Co, DCMd, 24 P.2d 
861—Cone v. New Britain Mach 
Co, CCAOhio, 20 F2d 698, cer¬ 
tiorari denied 48 SCt 116, 276 U. 
S 662, 72 LEd 421—B*rink Co v 
Enkson, CC.AMass, 20 F2d 707, 
vacating, D C., Erlkson v. Frink 
Co, 16 F.2d 498—^ETlgin Laborato¬ 
ries V. Utility Mfg Co, D C Ill, 26 
PSupp 918—Truck Parts v. Briggs 
Clarifier Co , D C.Minn, 26 F Supp 
602—Stoke v. Peter Fox Brewing 
Co, D.C Tex, 22 F Supp 892—^Ber¬ 
man V Affiliated Enterprises, D C 
Me., 17 F Supp 805—^Maverick 

Mills V Davis, DC Mass, 294 P 
404—Buffalo Glass Co v, Maoiufac- 
turers* Glass Co., DCN.Y, 142 P 
273 

Ark—J. Heinz Co v Duke, 116 S, 
W2d 1089 

Ga.—^Dowe V Debus Mfg. Co., 175 S 
E 676, 49 GaApp 412—Smith v. 
Nolting First Mortg Corporation, 
164 S,B 219, 46 Ga.App. 268. 

Iowa —International Shoe Co v 
Lovejoy, 267 NW 676, 219 Iowa 
204, 101 ALR 122—Burnham Mfg 
Co V. Queen Stove Works of Al¬ 
bert Lea, Minn, 241 NW. 406, 214 
Iowa 112—^American Asphalt Roof 
Corporation v. Shankland, 219 N. 
W. 28, 205 Iowa 862, 60 A.L R 986. 
Ky.—^Makeever v Georgia Southern 
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& F Ry Co. 294 S.W. 144, 219 Ky. 
699 

Mich—^Watson-Higglns Milling Co 
V. St Paul Milling Co, 239 NW. 
296, 256 Mich. 258^A. Harvey's 
Sons Mfg. Co. V. Sterling Materi¬ 
als Co, 226 N.W. 639, 247 Mich. 
317 

Mmn —^Dahl v. Collett©^ 279 N.W. 
561, 202 Mmn. 544. 

Mo.—^Meek v. New Tork, C. & St. L. 
R Co., 88 S W 2d 338, 337 Mo 1188, 
certiorari denied New York, C, & 
St. L. R. Co. V. Meek, 56 S Ct. 668, 
297 US. 722, 80 LEd. 1006—^Bauch 
V. Weber Flour Mills Co., 238 S.W. 
581, 210 Mo.App. 666. 

NH—Campbell v. U. S. Radiator 
Corporation, 167 A. 558, 86 N.H 
310. 

N J.—^Hoffman v. Carter, 192 A. 826, 
118 N J.Law 379—Jager v. Bres- 
low, 156 A. 493, 9 N.J Mise. 1069. 
NT—^Ray X> Ldllibridge, Inc., v, 
Johnson Bronze Co., 161 NE. 177, 
247 NT, 548, affirming 222 N.Y.S. 
ISO, 220 APP.D1V. 573—Hamlin v. 
G B. Barrett & Co., 159 N.B. 648, 
246 NT. 564, affirming 222 N.Y.S. 
816, first case, 220 App.Div. 763, 
and 222 NTS. 816, second case, 

220 App Div. 889—^McKeon v. P J 
McGowan & Sons, 242 N.Y S. 700, 
229 AppDiv. 568—^Ray D. Lilli- 
bndge, Inc., v. Johnson Bronze 
Co, 222 NTS. 130, 220 AppDiv. 
673, affirmed 161 NB 177, 247 N. 
T 648—Clift & Goodrich v. Collier 
Mills, 198 NTS. 407, 204 AppDiv. 
539—Blaustein v. Pan American 
Petroleum & Transport Co, 297 N- 
TS 639, 163 Misc. 749, affirmed 
296 NTS 996, 251 AppDiv. 704— 
Trautman v Taylor-Adams Co , 262 
N.T S 701, 141 Misc. 600—Halpem 
V. Pennsylvania Lumber Indus¬ 
tries. 244 N.T S 372, 187 Misc 688 
—^Penrose & McBniry v. Manogue> 

221 N.Y.S. 758, 129 Misc. 512. 
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foreign corporation is not doing business within the 
state where its agent therein is not authorized to 
do more than to solicit business,^ or where the so¬ 
licitation of business is unaccompanied by a local 
performance of contract obligations.^ Indeed, one 
of the tests utilized by the courts to determine 
whether or not the foreign corporation is doing 
business is whether its agent is merely soliciting 
business or whether he is concluding business 
transactions within the state in the latter case the 
corporation is held to be doing business therein.^ 
In several jurisdictions the general rule seems to 
carry the qualification that a continuous and sys¬ 


tematic solicitation of business by a local agent or 
agents of the foreign corporation resulting in the 
shipment of its products into the state with reason¬ 
able continuity will constitute the doing of business 
within a state,® at least if such agent or agents are 
authonzed to, or in fact do, accept payment for the 
goodsJ 

Solicitation of business aided by other manifes¬ 
tations of corporate presence will warrant the con¬ 
clusion that a foreign corporation is doing busi¬ 
ness m the state notwithstanding none of such man¬ 
ifestations IS singly capable of carrying the weight 
of such inferences.® Some statutes which are held 


N C —Plott V Michael, 200 S E. 429, i 
214 N C. 665 

Or.—Deardorf v Idaho Nat Harves¬ 
ter Co, 177 P 33, 90 Or 4^5 
Pa —Southern Ck>al Exchange v. 
Youngstown Sheet & Tube Co, 1 
Pa Diet & Co. 96, 69 PittsbLegJ. 
561 

SC—^Zeigler v. Puritan Mills, 199 
S.E. 420, 188 SC. 367 
Tenn.—^Banks Grocery Co. v Kelley- 
Clarke Co, 243 SW 879, 146 Tenn. 
679 

Utah—^Parke, Bavis & Co v. Fifth 
Judicial Dist Ct in and for Beaver 
‘ County, 72 P2d 466, 98 Utah 217. 
Va.—Tignor v. L. G, Balfour & Co, 
187 S B 468, 167 Va. 68. 

14a C J. p 1380 note 83 

Oooaidonal solicitation by an agent 
does not constitute doing business 
Dorsey v. Anderson, 270 NW. 463, 
222 Iowa 917. 

Soliciting advertlsementa Is not 

doing business 

U S —^Lauricella v. Evening News 
Pub Co, DCN.T.. 15 P Supp 671 
NY—-Loeb V Star & Herald Co., 175 
NYS. 412, 187 AppDiv. 176. 

14a CJ. p 1380 note 88 [a]. 

Soliciting purchases of raw mate¬ 
rials IS not doing business—^Meade 
Fibre Co v Vam, C.C A S C, 8 P 2d 
520, certiorari denied 46 S Ct. 23, 269 
U.S. 564, 70 L.Ed. 414. 

2. U S.—^Elgin Laboratories v. Util¬ 
ity Mfg Co, DC.I11, 26 P.Supp 
918—Truck Parts v. Bnggs Clari¬ 
fier Co., DC Minn,, 25 FSupp 602 

Or.—^Deardorf v. Idaho Nat Harves¬ 
ter Co, 177 P 38, 90 Or. 426. 

3. US —^Davega, Inc, v. Lincoln 
B\imiture Mfg Co, CC.AN.Y, 29' 
P 2d 164—Cone V. New Britain 
Mach. Co„ CC.AOhio, 20 P2d 693, 
certiorari denied New Britain 
Mach Co V. Cone, *48 S.Ct. 115, 276 
US. 662, 72 LBd 421. 

Ark.—^H J Heinz Co. v. Duke, 116 S 
W.2d 1089 

(ja,—^Dowe v Debus Mfg Co, 175 S 
B. 676, 49 GaApp. 412—Smith v. 
Nolting First Mortg Corporation, 
164 SB 219, 45 GaApp 258 
Iowa—^Burnham Mfg. Co. v. Queen 


Stove Works of Albert Lea Minn, 
241 NW 406, 214 Iowa 112. 

N J —^Hoffman v. Carter, 192 A 826, 
118 N.LLaw 379. affirming 187 A 
576, 117 N.JLaw 205—Jager v 
Breslow, 156 A. 493, 9 NJMisc 
1069 

N Y.—Clift & Goodrich v. Collier 
Mills, 198 NYS. 407, 204 AppDiv. 
539—^Btter v Early Foundry Co., 
298 N.Y.S 208, 164 Misc 88—Blau- 
stein V Pan American Petroleum & 
Transport Co, 297 N.YS 639, 168 
Misc. 749, affirmed 296 N.YS. 996. 
261 App Div. 704—^Halpem v. Penn¬ 
sylvania Lumber Industries, 244 N. 
YS 372. 187 Misc. 688 

NC—Plott V Michael. 200 S.B. 429. 
214 NC 665 

Tenn—^Banks Grocery Co v, Kelley- 
Clarke Co.-, 243 S.W. 879, 146 Tenn. 
579 

Utah—^Parke, Davis & Co v. Fifth 
Judicial Dist. Ct in and for Beaver 
County, 72 P.2d 466, 93 Utah 217. 

Va—Tignor v L. G. Balfour & Co, 
187 SE 468, 167 Va 68, 

14a C.J. p 1380 note 34. 

4. US —Peebles v. Chrysler Corpo- 
ratioa DO.Mo, 57 F 2d 867 

NC—Plott V. Michael, 200 S E. 429, 
214 N C. 665. 

5. US—Hunau v. Northern Region 
Supply Corporation, D C N.Y, 262 
F 181 

Minn—^Dahl v. Collette, 279 N.W 
661, 202 Minn 644—^Duluth Log Co 
v Pulpwood Co, 163 N.W. 620, 137 
Minn. 812 

NY.—^Martin v. Barrett-Cravens Co, 
298 NYS. 101, 164 Misc 69—Madi¬ 
son Distributing Co. v. Phoenix 
Piece Dye Works, 239 N.YS. 176, 
135 Misc 543 

a. Iowa —^American Asphalt Roof 
Corporation v Shankland, 219 N 
W 28, 205 Iowa 862, 60 A.L R. 986. 

Minn—Dahl v Collette, 279 NW. 
561, 202 Minn. 544 

N Y.—Schumann v National Pres¬ 
sure Cooker Co, 10 NYS 2d 743, 
followed in 10 N Y S 2d 745, rear- 
gument denied 12 N.Y.S 2d 772 

ND.—Wheeler v Boyer Fire Appa- 
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ratus Co, 248 N.W 621, 63 N.D. 
403 

14a C.J p 1380 note 36 [a] (3). 

7. U.S—^La Porte Heinekamp Mo¬ 
tor Co V. Ford Motor Co., D C Md, 
24 F 2d 861—^Davis v Motive Parts 
Corporation, DCNY, 16 F 2d 148. 
Fla.—Greorge A. Hormel & Co v. 
Ackman, 158 So 171, 172, 117 Fla. 
419, citing Corpus Juris. 

N.Y —^Pioneer Utilities Corporation 
V. Scott-Newcomb, Inc., 7 N.Y.S 2a 
292, affirmed 7 NYS 2d 970, 265 
App Div 886—^Halpin v North 
American Refractories Co, 272 N 
Y.S 393, 151 Misc 764 
Okl.—Clement v Coon, 18 P 2d 1069, 
161 Okl 216—R W Yates Laun¬ 
dry Machinery Co v. Hoppe, 15 P. 
2d 584, 160 Okl 70 
Wis—^Tetley, Sletten & Dahl v. Rock 
Falls Mfg Co, 187 NW. 204, 176 
WiB 400. 

a, U.S—^Enapp v. Bullock Tractor 
Co, DC.Cal., 242 F 643. 

Fla.—George A. Hormel & Co. v. 
Ackmkn, 158 So. 171, 173, 117 Fla. 
419, citing Corpus Juris. 

Ill—^Lamont v S. R. Moss Cigar Co., 
218 IlLApp 435. 

Minn—^Dahl v. Collette, 279 N.W. 

561, 202 Minn. 544. 

14a C J. p 1380 note 35. 

OombiuAtious oonstitutlug “domg 
buBiuess” 

(1) Continuous solicitation, grath- 
ering material, making collections, 
investigations, and reports, and oth¬ 
er ‘‘incidental duties.”—Ellsworth v. 
Martindale-Hubbell Law Directory, 
258 NW. 486, 66 N.D 297—14a C J. 
p 1380 note 35 [a] (1) 

(2) Regular and systematic solici¬ 
tation of business 30 ined with ad¬ 
justment of complaints as a part of 
the ordinary course of business.— 
Dahl V Collette. 279 NW. 661, 202 
Mmn. 544. 

(8) Solicitation, forwarding orders, 
accepting checks, promoting retail 
stores, and operating a permanent 
showroom.—International Shoe Co. v, 
Lovejoy, 267 N W. 676. 219 Iowa 204, 
101 AL.R. 122. 



§ 1920 


CORPORATIONS 


20 C.J.S. 


to be constitutional® render a foreign corporation 
soliciting business^® or a particular kind of busi- 
ness^i amenable to the jurisdiction of the courts. 

The question of the solicitation of business in 
the state by a foreign common carrier as a doing of 
business m the state is considered infra § 1920 e 
( 11 ). 

(9) Stock Transactions 

It cannot be said to be clear whether or not transac¬ 
tions by a foreign corporation’s agent Involving the 
transfer of its stock m the state constitute a doing of 
business therein 

There would seem to be no good reason why a 
corporation fully formed may not bring itself with¬ 
in the state by authorized transactions growing out 
of the sale of its stock as well as by transactions of 
any other kind.^® Surely the habitual pajmient of 
dividends and the transfer of its stock in the state, 
by a foreign corporation, are matters of some im¬ 
portance in determining whether, for the purpose 
of process/ such corporation is doing business in 
the state, although it may not be sufficient of itself 
to constitute such doing of business.^® Neverthe¬ 
less, it has been held that a foreign corporation is 
not doing business in the state so as to be suable 


therein, where it merely advertises its stock in the 
state and sells it therem through its local fiscal 
agent.i^ 

The mere fact that a foreign corporation doing 
all of its business outside the state has acted as 
transfer agent for a sale of securities within the 
state will not bring it into the state for purposes 
of jurisdiction of a suit against it^® 

(10) Surety Business 

The execution and delivery of surety bonds In the 
state by a foreign corporation constitutes a doing of 
business therein and this status continues so long as 
the policies and claims are outstandrng. 

The execution and delivery of a bond of a for¬ 
eign surety company to a citizen or a municipal cor¬ 
poration of the state to secure the faithful perform¬ 
ance of a contract to be performed in the. state is 
such a transaction of business in the state as 
renders the corporation subject to suit therein.^® 
A foreign surety company continues in business in 
the state so as to be subject to suit therein so long 
as it has outstanding policies of suretyship and out¬ 
standing claims against it in the state,gyen though 
it is insolvent and under receivership in another 
state Also such a company is still in business m 


(4) Soliciting sales, adjusting, in¬ 
specting, and repairing machinery 
sold, and accepting other machinery 
as part payment on purchase price 
of new sale, in a continuous course 
of business —State ex rel Taylor 
Laundry Co v Second Judicial Dist 
Court in and for Silver'Bow County, 
57 P.2d 772, 102 Mont 274, 113 AL 
R. 1. 

<6) Soliciting business, installing, 
supervising and adjusting the equip¬ 
ment sold. 

XJ S —Cone v New Britain Mach. Co, 
O.C A Ohio, 20 !F,2d 693, certiorari 
denied New Britain Machine Co 
V. Cone, 48 S Ct 116, 276 U.S 662, 
72 LEd 421 

Mich.—Malooly v York Heating & 
Ventilating Corporation, 268 NW 
622, 270 Mich 240, p.ppeal dis¬ 
missed York Heating & Ventilat¬ 
ing Corporation v Malooly, 66 S 
Ct. 92, 296 US 533, 80 LEd 379, 
rehearing denied 66 S.Ct. 166, 296 
U S 662, 80 L Ed 471. 

(6) Soliciting business, making 
collections and supervising dealers 
—^La Porte Heinekamp Motor-Co v 
Ford Motor Co, DC.Md., 24 P2d 861 

(7) Organizing selling force, in¬ 
stalling product, negotiating adjust¬ 
ments and making contracts of set¬ 
tlement.—Garrett Engineering Co v. 
Auburn Foundry, 179 S E 693, 176 S, 
C 69—14a C.J. p 1380 note 36 [a] 
< 4 ). 


(8) Corporation, paying for fur¬ 
nishing and rent of office in state, on 
which Its name appeared, dictating 
methods of doing business by its rep¬ 
resentative in charge of office, which 
appears in telephone book, and whose 
representative systematically nego¬ 
tiates contracts in state to be per¬ 
formed in state, and elsewhere — 
Jones V Stefco Steel Co, 209 NY.S 
662, 125 Misc. 316 

9- Mmn—J Armstrong Co. v 
New York Cent & H R R’ Co, 
151 NW. 917, 129 Mmn 104, LR 
A1916E 232, Ann.Cas 1916E 336. 
14a C J. p 1381 note 36 

la U.S—Murphy v Campbell Soup 
Co., D C Mass , 40 P 2d 671 
“StoUolting busuLess within oommoxu 
wealth*’ 

A foreign corporation dealing di¬ 
rectly with customers obtained by 
an agent of a local sales company 
which was its general selling agent 
in the state is ’'soliciting business 
within the commonwealth.”—^Murphy 
V. Campbell Soup Co, supra. 

11. Mmn —J. Armstrong Co. v. 
New York Cent & H R. R Co, 161 
N.W 917, 129 Mmn 104, LRA 
1916E 232, AnnCasl916E 335 

12 . Mmn—^Atkinson v U S. Oper¬ 
ating Co., 162 N.W. 410, 129 Mmn. 
232, LRA.1916E 241 

13. NY—^Pomeroy v Hocking Val¬ 
ley R. Co, 113 NB, 604, 218 N.Y 
530. 


14. NY —Sunnse Lumber Co. v 
Homer D. Biery Lumber Co., 186 
NYS 711, 195 AppJWv 170. 

15. Okl.—^Dunham v Marine Mid¬ 
land Trust Co of New York,. 53 P. 
2d 254, 175 Okl 461. 

R’ot in illegal oomblnatloiL 
Where corporate securities of a 
Delaware corporation, the principal 
place of business of which was in 
Oklahoma, were sold by officers and 
agents of such corporation m Okla¬ 
homa without complying with the 
Blue Sky law, a New York corpora¬ 
tion which acted as transfer agent in 
the transactions was not present and 
“doing business” in Oklahoma as 
party to sale, where all of its activi¬ 
ties were performed in New Yoik 
state and where it was not a mem¬ 
ber of a combine or party to concert¬ 
ed action to accomplish a common 
design of violating law, so as to au¬ 
thorize state court to acquire juris¬ 
diction of transfer agent, in person¬ 
al action growing out of sale of 
stock, by service of summons on sec¬ 
retary of state—'Dunham v. Marine 
Midland Trust Co of New York, su¬ 
pra. 

la U.S.—^Bankers’ Surety Co v. 
Holly, Colo, 219 F. 96, 134 C.CA. 
536 

17. SC.—^Equitable Surety Co. v. Il¬ 
linois Surety Co, 94 S E. 882, 108 
SC 364. 

18b S C.—^Equitable Surety Go. v.. Il¬ 
linois Surety Co., supra. 
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the state where its contracts in the state are con¬ 
tinued in force and it continues to collect premiums 
due thereon as they mature.^* 

(11) Transportation and Incidents Thereof 

Th« trancactfon of the ordinary business of a com¬ 
mon carrier by a foreign transportation corporation 
amounts to a doing of business by it in the state. Ordi- 
narUy the mere advertising of its line or the solicitation 
of buefness or even the sale of tickets where the line is 
Without the state does not constitute a doing of busi¬ 
ness. 

A foreign corporation is doing business in the 
state so as to be subject to the jurisdiction of the 
courts thereof when, as a common earner, it is op¬ 
erating vehicles of transportation between points in 
the state,20 or boats to and from a port in the 
state.2i Furthermore a foreign railroad corpora¬ 
tion which sends its trains ovet a line of road into 
the state without any change of crew, and which 
employs such crew to take the train out of the state, 
and which has an agent in the state to make con¬ 
tracts to transport freight over its line, does busi¬ 
ness in the state.22 It has even been held that a 
foreign common earner by motor vehicle which us¬ 
es the highways of a state in transporting products 
m interstate commerce is doing business in the 
state so as to be suable therein, even though it 
makes no deliveries therein.23 On the other hand 
the transit of cars of a foreign railroad corporation 
into or through the state, not by the act of such 
foreign corporation but by the act of another cor¬ 
poration, does not constitute a doing of business in 


the state by the foreign corporation.^^ Neither will 
the mere act of a foreign corporation, not a com¬ 
mon carrier, in transporting its own products 
through the state from a point without to another 
point without the state constitute a doing of busi¬ 
ness within the state.25 The operation of a train of 
cars within the state for personal purposes rather 
than for the transportation of freight or passengers 
does not bring the corporation within the state.*® 

Sale of tickets. Where the route of a foreign 
railroad, bus, or airline corporation is w^holly with¬ 
out the limits of the state, the sale within the state 
of tickets over its lines does not of itself constitute 
a doing of business by it within the state ;2'^ but, 
considered m connection with other circumstances, 
it is entitled to somje weight,*® and sometimes, in 
connection with other facts and circumstances, is 
held to constitute the doing of business in the 
state.*3 Similarly it is held that, where ships of a 
foreign steamship corporation do not enter any 
port of the state, the mere sale in the state of 
tickets for passage on its steamships does not con¬ 
stitute a doing of business by it within the state,*® 
but there is authority to the contrary.*^ 

Advertising and soliciting business. A foreign 
common carrier conducting none of its ordinary 
transportation business within the state is not do¬ 
ing business therein so as to be suable, merely be¬ 
cause it maintains an office in the state and em¬ 
ploys an agent there to advertise its business or to 
solicit business over its route without the state.** 


19. OkL-^Title Guaranty, etc, Co 
V Shnker, 143 P 41, 42 Okl 811. 

20 , US —^Atlantic Greyhound Lines 
of West Vxrgrinia v Metz, ^ C,C A 
Va., 70 F2d 166, certiorari denied 
56 set 73, 293 US. 662, 79 LEd. 
662—^Fisher v, Cleveland, C. C. & 
St. L. R Co., aC.Ky. 169 F 966. 

Ill—O'Donoffhue v. St Louis South¬ 
western R. Co, 181 IllApp. 286 
SL US—Frontier S. S Co. v. 
Franklin S S. Co. D.C.N.Y., 233 F. 
127 

14a C J. p 1381 note 46 

22. Tex.—^Missouri, etc, R Co v 
Demere, Civ.App, 146 S W. 623. 

23. U.S —O’Neill V. Langr Transp 
Corporation, D.C Nev., 19 F Supp^ 
477. 

24. US —^Earle v. Chesapeake, & O. 
R Co., CCPa., 127 F. 286, 240 

Minn—Slausrhter v Canadiap ,Pac 
R. Co, 119 NW 398, 106 Minn.' 
263 

2 & WVa^—Hayman v Mononga^iela 
Cons Coal, etc., Co. 94 SE. 86, 81 
WVa. 144. 

20. U.S—Carpenter v Westmghouse 
Ajr-3raj£e Co, CC.lQwa,«,8a F 434, 


27- N.T.—^Dmeen v. United Airlines 
Transport Corporation, 2 NY.S2d 
667, 166 Misc 422 
14a C J p 1381 note 51. 

2a. Mass —^Reynolds v. Missouri, 
etc, R Co, 113 N.E 413, 224 Mass 
879 

29. Mass —Stein v. Canadian Pa¬ 
cific S S., 11 N E 2d 467 
14a C.J. p 1381 note 63. 

AirUne 

Where it appears that a foreign 
corporation, engaged in conducting 
a transcontinental airline system, 
maintains its mam office and passen- ] 
ger station in New York City, holds 
itself out as a common earner by am 
between New York City and other 
points, scheduled airport on Long Is¬ 
land as an alternate airport, and that 
it has led the public to believe that 
New York City is the eastern point 
of origin and termination of a flight, 
the corporation is **doing busmess** 
in New York and is subject to serv¬ 
ice of process in New York—Jensen 
V. United Air Lines Transport Cor¬ 
poration, 8 N.Y S.2d 374, 255 App. 
Div 611 . 


Where Canadian railway and 
stea^nship companies employed a 
Massachusetts passenger agent, with 
office in Boston, to solicit passenger 
business and supervise solicitors, sell 
tickets and travelers checks, take 
care of complaints, and do other acts 
recLuinng authority of agent, such 
corporations were “doing business” 
in Massachusetts.—Stein v. Canadian 
Pac S S., Mass, 11 NE2d 457. 

SO. U S.—Maisel v Gdynia Ameri¬ 
ca Shipping Lmes, DCNY., 18 F 
Supp 727. 

DC—Chase Bag Co. v. Munson S. S 
Line, 296 F. 990, 54 App DC 169 
Minn—Gloeser v. Dollar S S Lines, 
266 NW 666, 192 Minn. 376, 96 A 
LR 1470 

I4a C J p 1882 note 64. 

31. WVa—Ruffner v Cunard S. S. 
Co.. 118 S.E. 167, 94 W.Va. 211. 

14a C.J. p 1382 note 55. 

32. U.S—^Maxfleld v. Canadian Pac. 
Ry. Co., CC.AMinn., 70 F2d: 982, 
certiorari denied 66 S Ct. 146, 293 
U.S 610, 79 LEd. 7Q0, rehearing 
denied 65 S Ct. 212, 293 US..632,.jF9 

• 717. . 
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Here again, however, where in addition to these 
services the foreign carrier transacts other busi¬ 
ness activities in the state it may be doing business 
therein.33 

Carriers operated by government or its agencies 
Where the United States Shipping Board Emergen¬ 
cy Fleet Corporation maintained offices, kept bank 
accounts, issued checks, and operated a line of 
stezimships in the state in its own name it was do¬ 
ing business there so as to be subject to suit^^ 
However, a foreign railroad corporation which had 
formerly maintained an office in a state where it 
solicited business cannot be deemed ''doing busi¬ 
ness” in the state during the period when it was 
dismantling its office and preparing to abandon it 
pursuant to an order of the United States director- 
general of railroads.35 

Effect of Carmack Amendment. The so-called 
Carmack Amendment, which requires the initial 
earner receiving freight for transportation in in¬ 
terstate commerce to obligate itself to carry to the 
point of destination, using the lines of connecting 
carriers as its agencies, was not intended to make 
foreign corporations through connecting carriers li¬ 
able to suit in a state where they were not carrying 
on business in the sense which had been previously 
held necessary to confer jurisdiction,36 

f. Time of Doing Business; Withdrawal 

While a foreiQn corporation must be present at least 


by an agent fn order to be sued therein, except In a 
few Jurisdictions it may be sued on causes of action 
arising in the state where it has consented expressly or 
impliedly that service may be had on its statutory agent 
on liabilities incurred while it was doing business in the 
states 

Broadly speaking and apart from exceptional cir¬ 
cumstances, a foreign corporation which has ceased 
to exerase its powers within a state or which has 
withdrawn therefrom, so that it cannot be said to 
be present or represented therein by an agent, is be¬ 
yond the jurisdiction of the state.37 Indeed it is 
the rule in a few jurisdictions that it is essen¬ 
tial to the acquisition of jurisdiction in personam 
of a foreign corporation that it is present or is 
doing business in the state at the time of service of 
process 38 in most states, however, a foreign cor¬ 
poration which has ceased to do business in, and 
has wilihdrawn from, the state is still subject to 
service of process and suit on causes of action al¬ 
ready accrued on contracts made in the state,^® 
provided there is any means by which the tnbunals 
of the state may acquire jurisdiction over the per¬ 
son of the corporation, that is, there must be some¬ 
one remaining within the state upon whom service 
can be had before such jurisdiction can be acquir¬ 
ed.^® Thus even the involuntary withdrawal of the 
corporation from the state by a revocation of its 
license o» authority to do business therem does not 
prevent suit against it on liabilities already incur¬ 
red,at least where the statutes of the state pro- 


Mo—State ex rel. Ferrocamles Na- 
cionales De Mexico v Hutledgre, 56 
SW2d 28, 331 Mo 1015, 86 A L R 
1378, certiorari denied 53 S Ct 687, 
289 US. 746, 77 L Bd 1492 
N* T,—^Dineen v United, Airlines 
Transport Corporation, 2 N.T S 2d 
667, 166 Misc. 422 
14a C.J. p 1380 note 38 [b], 
nxouglL bills of lading 
The facts that a steamship com¬ 
pany advertised to shippers within 
the state that they might there pro¬ 
cure through bills of lading, and that 
It arranged with railroads to issue 
such bills, do not constitute “doing 
business within the state “—^Ballard 
& Ballard Co v Munson S S Line, 
C.C.A ICy, 26 P 2d 262, certiorari de¬ 
nied 49 set 17, 278 US 611, 73 L 
Bd 586 

33. Anz—^Weitzell v. Weitzell, 230 
P 1106, 27 Anz 117. 

Partloular activities 

A foreign railroad corporation, 
which maintcuns offices in ITew York 
and there employs freight and pas¬ 
senger agents to solicit business, 
which also holds directors’ meetings, 
disburses dividends, and keeps an of¬ 
fice for the transfer of its stock 
there, with an assistant secretary, is 


doing some substantial business in 
the state, and is subject to service 
of process under the New York stat¬ 
ute —Sleicher v Pullman Co, C C N 
Y, 170 F 366 

84. US —^Puget Sound Machinery 
Depot V U S Shipping Board 
Emergency Fleet Corporation, D.C 
Wash, 293 F 768 

35. US —^Pax*tola Mfg Co v. Nor¬ 
folk & W. R Co, DCNY, 250 P 
273 

38. U.S—St. Louis Southwestern R 
Co V. Alexander, N.Y, 83 S Ct 245, 
227 US 218, 57 L.Ed 486. 

37. Ala—^Davis v. Jones, 184 So 
896, 236 Ala. 684—^Pord Motor Co 
v Hall Auto Co, 147 So 603, 226 
Ala 358. 

Minn—Garber v. Bancamerica-Blair 
Corporation, 286 NW 723. 

NY.—Gaboury v. Central Vermont 
Ry. Co, 166 NH 276, 260 NY. 238, 
reversing 231 NY.S 680, 226 App 
Div 145, which affirmed Jacobs v 
Central Vermont Ry Co., 228 N.Y 
S 705, 132 Misc. 144 
Bight to withdraw 
A foreign corporation after It has 
once entered a state is not bound to 
remain there, but may withdraw at 
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Will —Garber v Bancamerica-Blair 
Corporation, Minn, 286 NW 723 
3^ Cal—John Phillips Co v Supe¬ 
rior Court in and for Los Angeles 
County, App., 20 P 2d 717 
14a C J p 1376 notes 68, 69 
Statutes construed 
A statute requiring foreign corpo¬ 
rations to be doing business in the 
state when summons is served has 
been held not to be afCected by anoth¬ 
er statute providing that cessation 
of business does not revoke the ap¬ 
pointment of agent on whom process 
may be served—John Phillips Co v. 
Superior Court in and for Los An¬ 
geles County, supra. 

39. US —^Zendle v Garfield Aniline 
Works, DCNJ, 29 P.2d 416. 

Iowa—^Blk River Coal & Lumber Co 
V Funk, 271 NW 204, 222 Iowa 
1222, 110 A.LR 1415. 

S C —Garrett Engineering Co v Au¬ 
burn Foundry, 179 SB 693, 176 S. 
C. 69. 

14a C J p 1377 note 71. 

40. Iowa.—^Blk River Coal & Lum¬ 
ber Co V Funk, 271 N.W. 204, 222 
Iowa 1222, 110 ALR 1416 

41. 'US—^Kelly v, Johnson Nut Co., 
CGAlOIuo, 38 P2d 177. 

14a C.J. p 1377 note 78. 
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vide for service of process upon a permanent offi¬ 
cial of the state.^2 

A mere common-law appointment of an agent to 
receive service of process is without vitality after 
its revocation by a foreign corporation withdrawing 
from the state On the other hand, where a for¬ 
eign corporation comes into the state and does busi¬ 
ness therein and complies with the law by appointing 
an agent for the service of process, agreeing, either 
expressly or impliedly, that process may be served 


on the agent thus appointed,^* or on a particular 
public officer designated by statute,it cannot pre¬ 
vent actions against it arising out of its business in 
the state by withdrawing therefrom and attempting 
to revoke the authority to receive service of process 
conferred upon such agent or public officer, the ap¬ 
pointment for such purpose being irrevocable. The 
same is true where defendant has complied with a 
statute requiring a withdrawing corporation to file 
an irrevocable power of attorney desigfnatmg a state 
officer as its agent for process.^® Also, under some 


U.S.—^Mutual Reserve Fund Life 
Assoc V. Phelps, Ky. 23 S Ct. 707, 
190 US. 147, 47 LBd. 987, afflrm- 
mg 112 P, 463, 60 CCA. 839, 61 L. 
RA 717, reversing:, C.C, 103 P, 
515. 

Wis—^Paulus V. Hart-Parr Co„ 118 
NW. 248, 186 Wls 601 

43. US—St John V Oklahoma Nat¬ 
ural Gas Corporation, C C.A Tex, 
69 P2d 96. 

N.T—Guenn Mills v Barrett. 173 N 
B 663, 264 NY 380, reversing: 237 
NTS. 787, 228 AppDiv 609, which 
affirmed 284 NTS. 326. 134 Misc 
256 

44. Ark—Sydeman Bros. v. Wofford, 

49 SW2d 863, 364, 186 Ark 775, 
citing: Corpus Juris. 

Iowa —McClamroch v Southern 

Surety Co., 187 N.W 41, 193 Iowa 
249. 

I 4 a —King: v. American Tank & 
Bquipment Corporation, App, 144 

50 288. 

Minn.—^American Loan & Investment 
Co V. Boraas, 196 N.W 271, 272, 
156 Minn. 431, citing: Corpus Ju¬ 
ris. 

Miss.—^Walters v. Curtis Candy Co, 
159 So 560. 172 Miss 187 

Va.—DuPont Elng:ineenng Co v John 
P Harvey Const. Co, 168 S B 891, 
166 Va. 682—American Ry Ex¬ 
press Co. V. Fleishman, Morns & 
Co, 141 SB. 263, 149 Va. 200, er¬ 
ror dismissed American Ry. Ex¬ 
press Co. V Fleischmann, Morns 
& Co, 49 S.Ct 94. 278 U S 574, 73 
L Bd. 514, and certiorari denied 49 
set. 177, 278 US 662, 73 L Ed 
562, and followed in American Ry 
Express Co. v Newcomb, 141 S E 
269, 149 Va. 219, error dismissed 49 
set 94, 279 US. 674, 73 LEd. 514, 
and certioran denied 49 SCt. 177, 
278 U.S. 662, 73 LEd 662—^Ameri¬ 
can Ry. Express Co v G. T. Elli¬ 
ott, Inc., 141 S E. 269, 149 Va 218, 
error dismissed 49 S Ct, 94, 279 U 
S 674, 73 LEd 614, and certioran 
denied 49 S Ct. 177, 278 U S 662, 73 
LEd 662—^American Ry. Express 
Co V. Richmond Hardware Co, 141 
SB 269, 149 Va 220, error dis¬ 
missed 49 S.Ct. 94, 279 U S. 674, 
78 LEd. 614, and certioran denied 


49 S Ct. 177, 278 U S 652, 73 L Ed 
662 

14a C J p 1377 note 76. 

Bffeot of enactment of statute 

Where foreigm corporation had 
transacted business within state aft¬ 
er statute authorizing service of 
process on agept of foreigm corpo¬ 
ration doing business within the 
state had become a law, the fact that 
it thereafter ceased to transact busi¬ 
ness therein did not preclude service 
of process on its agent so as to bind 
foreign corporation —Garrett Bngi- 
neenng Co v. Auburn Foundry, 179 
S E. 693, 176 B.C. 59 
Statutes not unoonatltntional in 
providmg for irrevoeability by a for¬ 
eign corporation of its legal agency 
for process 

U.S —^Kelly v. Johnson Nut Co , C C. 

A Ohio, 88 F.2d 177. 

La —^Kingr v, American Tank & 
Equipment Corporation, App, 144 
So. 283 

A forelgru corporation remains in 
the state until all controversies aris¬ 
ing out of transactions within the 
state with citizens thereof are ad¬ 
justed, settled, and disposed of, 
where it had complied with the law 
in doing business in the state — 
American Loan & Investment Co. v. 
Boraas, 195 NW. 271, 166 Minn. 431 

4& Mich—^Ward v Hunter Machin¬ 
ery Co, 248 N.W. 864, 263 Mich. 
446. 

NY—Society Mllion Athena v. Na¬ 
tional Bank of Greece, 2 N.Y S 2d 
165, 166 Misc, 190, affirmed 3 NY 
S2d 677, 263 App Uiv 660 
Okl—Kaw Boiler Vorks v. Frymyer, 
227 P 463, 100 Okl 81, opinion re¬ 
called and reliled 231 P. 1069. 106 
Okl 177, 

Pa.—Mazzoleni v Transamenca Cor¬ 
poration, 169 A 127, 313 Pa. 317— 
Kraus v American Tobacco Co, 
129 A 60, 288 Pa 146 
SC—Terry Packmg Co v. Southern 
Express Co-, 118 S.E 628, 126 S C, 
19^, error dismissed Southern Ex¬ 
press Co. V. Terry Packing Co, 43 
set. 166, 260 U.S 707, 67 LEd. 
474. 

14a C J. p 1877 note 75. 

Seiiial not oouolusive 
In a suit against a foreign corpo- 
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ration, in which legal service was 
had on secretary of commonwealth 
as Its agent, and the corporation set 
up a revocation of such agency in an 
affidavit of defense and denied that 
it had earned on any business with¬ 
in state since such revocation, or in 
other words, that any liability re¬ 
mained outstanding, its revocation of 
agency was not conclusive, and the 
court erred in not finding from evi¬ 
dence submitted whether corporation 
had continued to do intra-state busi¬ 
ness subsequent thereto.—^Kraus v 
American Tobacco Co, 129 A. 60, 283 
Pa. 146. 

XU Alabama 

(1) The rule stated in the above 
text IS followed in the state—^Parker 
V Central of Georgia Ry Co , 170 So. 
333, 336, 283 Ala. 149, citing Corpus 
Jtuis. 

(2) It has often been held that a 
foreigm corporation must be doing 
business in state when process is 
served—^Davis v. Jones, 184 So 896, 
236 Ala 684—^Ford Motor Co v Hall 
Auto Co, 147 So 603, 226 Ala 886 — 
Cowikee Mills v. Georgia-Alabama 
Power Co. 118 So 4, 216 Ala 221— 
Jefferson Islaud Salt Co. v. E J. 
Longyear Co., 98 So 119, 210 Ala. 
862 

(3) Ajid such holdings have been 
said to apply even where the serv¬ 
ice was made on an agent appointed 
pursuant to statute to receive serv¬ 
ice of process.—Cowikee Mills v. 
Georg:ia-Alabama Power Co., supra 

( 4 ) In none of these cases was it 
necessary, when the agent was oth¬ 
erwise duly authorized to receive 
personal service, that the corporation 
should be doing business in Alabama 
on a cause of action which arose in 
Alabama-—^Parker v Central of Gteor- 
gia Ry. Co., supra 

40 , XJ S —^Plour City Ornamental 

Iron Co V General Bronze Corpo¬ 
ration, D C.Minn , 21 F Supp. 112. 
Not affected by repeal 

The repeal of the statute requir¬ 
ing a foreign corporation withdraw¬ 
ing from doing business in the state 
to file a power of attorney appoint¬ 
ing the secretary of state as its agent 
for the service of legal process, in 
actions arming out of anything done 
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statutes, the same result is reached where the cor¬ 
poration has withdrawn from the state without ex¬ 
pressly revoking the authority of its agent to re¬ 
ceive process.47 These rules do not necessarily ap¬ 
ply, however, as will be seen infra § 1922 b (2), 
where the cause of action sued on does not grow 
out of transactions by the foreign corporation with¬ 
in the state or where plaintiff is not a resident of 
the state. Where the statute so provides or is so 
construed, the right to acquire jurisdiction by serv¬ 
ice on the officer irrevocably appointed for service 
will be limited to causes of action arising while the 
corporation was licensed to do business, and to ex¬ 
clude causes arising theretofore.^®. it will be noted 
that these rules of the irrevocability of the agency 
are based on the consent, express or implied, of the 
foreign corporation to receive service after its with¬ 
drawal from the state. Where no such consent can 
be found, as where a corporation was doing busi¬ 
ness in the state without complying with its laws 
requiring the appointment of an agent for service 
of process, the corporation must ordinarily be doing 
business in the state at the time of service of proc¬ 
ess if suit against it is to be maintained al¬ 
though there may be exceptions to this rule if the 
cause of action is so related to business previously 
done as to make it unjust or unreasonable to permit 
the corporation to counteract its earlier submission 
to the state's jurisdiction by nonuser or withdraw- 

or omitted m the state, did not viti¬ 
ate a power of attorney theretofore 
filed thereunder—Flour City Orna¬ 
mental Iron Co V General Bronze 
Corporation, supra 

47. tJ.S—^Kelly v. Johnson Nut Co., 

CCA Ohio, 38 F2d 177 
Wyo—^Weber v Standard Mininsr & 

Milling: Co, 84 P 2d 762 
14a C.J p 1377 note 76 
In. Iboulsiaiia 

(1) The courts follow the rule 
stated in the above text.—^King v. 

American Tank & Fguipment Corpo¬ 
ration, LaApp, 144 So 283. 

(2) Prior to the enactment of Acts 
1924, No 184, where a foreigm cor¬ 
poration had ceased to do business m 
the state the revocation of the au¬ 
thority of Its agrent desigmated for 
service was efiCectual althoug-h the 
liability was incurred while it was 
doing business in the state; and this 
rule applied to both citizens and to 
nonresidents.—National Park Bank 
V. Concordia Land & Timber Co, 97 
So 272, 164 La 31—Gouner v. Mis¬ 
souri Valley Bridge & Iron Co., 49 
So 657, 123 La 694 
46L Minn.—^Anderson v Chase Se¬ 
curities Corporation, 268 NW. 743, 

193 Mmn. 443. 

49m Mmn.—Garber v. Bcmcamerica- 

Blair Corporation, 285 N.W. 723— 


al,50 or if the fact that the noncomplying foreign 
corporation actually did business in the state can 
be held to constitute an implied or assumed consent 
to service, on the state oflScer designated by statute, 
as to causes of action arising out of business done 
by It in the state.^^ 

Statutes providing for the acquisition of juris¬ 
diction over a foreign corporation by service on a 
resident agent of the corporation have been con¬ 
strued as not operating retroactively.®® 

Causes accruing after withdrawal, A foreign 
corporation which has withdravTn from the state is 
beyond its jurisdiction as regards causes of action 
which accrued after its withdrawal.®® 

What constitutes present doing of business. 
While It may be difficult as a matter of fact for a 
court to determine at just what particular moment 
a corporation begins to do business in a state, or 
at what particular instant it ceases to do such busi¬ 
ness there, this difficulty is simply one of fact and 
does not affect the rule of law applicable.®^ In ju¬ 
risdictions where the corporation must be doing 
business at the time of service of process, the mere 
fact that claims growing out of the business pre¬ 
viously transacted by the corporation m that state 
remain unsettled does not show a present doing 
of business, so as to manifest the presence of the 
corporation.®® The maintenance of an action to en- 

T. 233, reversing 231 NTS. 680, 
226 App Div. 145. 

61. U.S.—Old Wayne Mut Life 
Ass*n of Indianapolis, Indiajia v 
McDonough, Ind, 27 S Ct. 236, 204 
U S. 8, 51 L Fd 345, dictum 
6a. Mmn.—^Fletcher v. Southern 
Colonization Co., 181 NW. 206, 148 
Minn. 148 

Or.—^Beedle v Stondall Land & Tim¬ 
ber Co, 189 B 427, 96 Or. 690 
PaymeiLt after withdrawal 
Where the cause of action had ac¬ 
crued prior to the appointment of an 
agent for the service of process, Ju¬ 
risdiction was not acquired by serv¬ 
ice on the agent, where the corpo¬ 
ration had theretofore withdrawn 
from the state and the agent had re¬ 
signed, notwithstanding final pay¬ 
ment on the contract had been made 
after the agent's appointment and 
resignation, and after defendant's 
withdrawal from the state—^Keller 
V. Southern Colonization Co., 181 N. 
W 208, 148 Mmn 478. 

N.Y —^Hexter v Day-Flder Mo¬ 
tors Corporation, 182 N.Y S 717, 
192 App.Div 394. 

14a C J p 1877 note 72. 

64. U.S—Golden, Belknap & Swartz 
V. Connersville Wheel Co., D C. 
Mich, 252 F 904 

6& U.S.—Golden, Belknap & Swartz 


American Loan & Investment Co. 
V Boraas, 195 NW 271, 166 Mmn 
481. 

N Y —Gaboury v Central Vermont 
Hy Co, 166 NE 276, 260 NY. 288, 
reversing 231 NTS 680, 226 App 
Div. 146 

ContlmuHioe of agency 
A presumption of the continuance 
of an agency relationship between'a 
parent foreign corporation and a sub¬ 
sidiary foreign corporation, standing 
alone, does not establish jurisdiction 
over the absent parent, since both 
"domg business" and the presence of 
an authorized agent m the state at 
the time of service of process is nec¬ 
essary —Garber v Bancamenca- 

Blair Corporation, Mmn, 286 NW. 
723. 

Nonoomplsrlng corporation. 

The fact that a foreign corpora¬ 
tion employer conducted its business 
within the state for five years with¬ 
out obtaining a permit will of itself 
furnish no basis for jurisdiction, m 
a workman's compensation proceed¬ 
ing, of the corporation after It had 
withdrawn from state and had no 
agent therein.—^Blk River Coal & 
Lumber Co. v. Funk, 271 NW 204, 
222 Iowa 1222, 110 ALR 1416 

60. N.Y —Gaboury v. Central Ver¬ 
mont Ry. Co, 166 N.B. 276. 260 N. 
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force a liability or to settle outstanding accounts, 
even though contracted while the corporation was 
engaged in doing business within the state, but pn- 
or to the controversy in question, is not a continu¬ 
ation of a substantial part of its ordinary business.®^ 
The fact that after commencement of an action 
against it the property of the foreign corporation 
comes into the jurisdiction and is attached does not 
give the court jurisdiction m personam, but it has 
a material beanng on the question whether the cor¬ 
poration was transacting business in the state at the 
time of service.®*^ A doing of business at the time 
of suit may be inferred from a course of conduct 
pursued before and proximately thereafter.®® The 
fact that the corporation has not done any work in 
the state for a certain period is not conclusive that 
it has abandoned the state and is not doing business 
therein at the time of service of process upon it.®9 
It has been held that a foreign corporation is doing 
business in the state despite the fact that it has re¬ 
nounced its license to do business where there re¬ 
mains pending in the state a proceeding to enforce 
an award against it.®® 

§ 1921. - Necessity for Service of Process 

Where it Is '^domg bueinese” in a state, it is neces¬ 
sary and sufficient to the acquisition of jurisdiction over 


§ 1921 

a foreign corporation that the laws of the state providing 
for the service of process on It be complied with. 

Where a foreign corporation is doing business in 
a state to such an extent as to render it subject to 
jurisdiction of its courts generally, it is necessary 
and sufficient to the exercise of this jurisdiction 
* and to the acquisition of jurisdiction, otherwise than 
by consent, by a particular court in a specified suit 
in personam, that the laws of the state provide for 
the service of process upon the corporation®^ and 
that there is a compliance with such statutes.®® As 
in the case of a natural person, so in the case of a 
foreign corporation, junsdiction to render a per¬ 
sonal judgment can be acquired only by personal 
service of process®® or by consent, see infra § 1923 
Since a foreign corporation can act only through 
agents, it is necessary and sufficient that there is 
service upon a duly authorized officer or agent of 
I the corporation®^ within the state, see infra § 1940, 
under statutes authorizing and providmg for such 
service.®® The service of process, however, does 
not alone confer jurisdiction; the function of proc¬ 
ess is to subject defendant to the jurisdiction of a 
particular court in a suit brought therein, and it is 
not effective for this purpose unless defendant cor¬ 
poration is present in the state and subject to the 
junsdiction of the courts thereof generally.®® 
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V. Connersville Wheel Co, siipra— 
Cady V Associated Colonies, C.C. 
Cal, 119 F 420 

5e. US —^Lathrop-Shea & Henwood 
Co V, Interior Constr. & Imp Co , 
CC-NY, 160 P 666, 671, reversed 
on other grounds 30 S Ct 76, 215 
U S 246, 54 L Ed 177. 

57. U S —Frontier S S Co. v. 
Franklin S. S. Co, DC.NT., 288 P. 
127. 

56^ Okl—^Wills V. National Mineral 
Co, 65 P2d 449. 464, 176 Okl. 198, 
citing Oorpns Jiizls. 

14a C J. p 1378 note 87. 

59. Md.—State v Pennsylvania Steel 
Co, 91 A 136, 123 Md 212, 221 

ea Ill —Sturges & Burn Mfg Co v 
Unit Const. Co., 207 IllApp 74. 

61. Ill—Craig V Sullivan Machin¬ 
ery Co, 176 NB 863, 344 Ill 334, 
reversing 259 Ill App 1 

Or—State v Tazwell, 266 P 238, 248, 
125 Or 528, 59 AUH 1436, citing 
Oorpns Jujcis, and motion denied 
270 P 486, 126 Or 585 

14a C.J. p 1382 note 60. 

62. U.S.—Sullivan v, Canadian Pac. 
By Co , D.C Mass , 22 F Supp. 95. 

OkL—Osage Oil & Refining Co, v. In¬ 
terstate Pipe Co., 258 P. 66, 124 
Okl 7 

Or—State ex rel Methodist Old Peo¬ 
ple’s Home V Crawford, 80 P 2d 
878, 169 Or 877—State v Tazwell, 
266 P. 238, 243, 126 Or. 528, 69 A. 


LR 1436, citing Oorpns Juris, and 
motion denied 270 P. 486, 126 Or 
686 . 

Pa.—Santore v. Graf Motor, Inc., 17 
Pa Diet & Co 568—Coal Hill Min¬ 
ing Co V. H. W. Johns-Manville 
Co, 30 PaUist 217. 

S.C —McLaughlin v. International 
Harvester Co of America, 176 S 
E 810, 178 SC 338 

Va—Bank of Bristol v Ashworth, 
94 S.B. 469, 122 Ya. 170. 

14a aj p 1382 note 61. 

63. U.S—General Inv Co v Lake 
Shore & M S R Co, Ohio, 250 F. 
160, 162 CCA 296. 

Tex—^Adam v Saenger, Civ.App, 101 
S.W.2d 1046, certiorari granted 58 
set 28, 302 US. 668, 82 L.Ed 515, 
reversed on other grrounds 58 S Ct. 
464, 308 US 59, 82 L.Ed. 649, re¬ 
hearing denied 68 S.Ct 640, 803 U. 
S 666, 82 L.Ed. 1123, mandate con¬ 
formed to, Civ App, 119 S W 2d 
687. 

14a C J. p 1882 note 62. 

04 , U S.—^Farmers’ & Merchants’ 

Bank of Catlettsburg, Ky v, Ped- 
eraa Reserve Bank of Cleveland, 
Ohio, D.CKy., 286 P. 666—^West- 

1 inghouse Mach Co v. Press Pub 
Co , C C.Pa, 110 P 264. 

Iowa—Elk River Coal & Lumber Co 
V. Punk, 271 NW. 204, 222 Iowa 
1222, 110 ALR. 1416. 

Ky —Mergenthaler Lmotype Co. v. 
GnUin, 10 S.W.2d 683, 226 Ky. 16p. 
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La—lArmes v. Williams Bros, 186 
So 160, 17 La App 555 
Mmn—^RufC v. Manhattan Oil Co. of 
Delaware, 216 NW. 331, 172 Minn. 
586 

NY.—^Howard Converters v. French 
Art Mills, 7 N.E2d 116, 278 NY. 
238, reversing 291 NY.S 141, 248 
App Div 851. 

Ohio—^Blanton v. Burroughs Adding 
Machine Co , 13 Ohio NP,.N S , 423. 
14a C J p 1382 note 65. 

SB. Ohio—In re Pairview Glass Co., 
9 Ohio N.P,NS, 167 
Or.—State v. Tazwell, 266 P. 238, 
248, 125 Or 1436, 59 A.LR. 1436, 
citing Oorpns Jtirls, and motion 
demed 270 P 486, 126 Or. 686 
14a C J. p 1882 note 67 
eSu U.S.—Seibert v Lancaster Choc¬ 
olate & Caramel Co, C C.A Ohio, 28 
F2d 233 

Iowa—^Blk River Coal & Lumber Co. 
V. Punk, 271 NW 204, 222 Iowa 
1222, no AL.R 1415. 

Nj—^Roll-o-matic V J B Marshall 
Inc., 189 A. 661, 117 N J Law 463 
SC—^Zeigler v l^ritan Mills, 199 S. 
E 420, 188 SC. 367—^Wiggins & 
Sons v. Ford Motor Co., 186 SB. 
272, 181 S C, 171. 

14a C.J p 1382 note 68. 

The nndsrlylng purpose of limiting 
service on a foreign corporation to 
such corporations as are doing busi¬ 
ness In the state Is to gusrd agai^t 
placiELg unreasonable and poidue bnr- 
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Where a foreign corporation is not doing business 
within the state so as to be subject to the jurisdic¬ 
tion of the courts thereof, jurisdiction is not confer¬ 
red by the existence of, and compliance with, stat¬ 
utes relating to the service of process on foreign 
corporations; the operative effect of such statutes 
is limited to the exercise of such jurisdiction as the 
court already possesses.®*^ 

§ 1922. —< Residence of Plaintiff and Sub¬ 
ject-Matter of Action 

a. In general 

b. Particular statutes 

a. In General 

Foreign corporations are suable on any cause of ac¬ 
tion arising within the Jurisdiction. In most but not all 


Jurisdictions they are suable on transitory causes of 
action regardless of whether the cause of action arose in 
the state or whether or not the plaintiff is a resident 
thereof. 

The general rule, where it is not changed by stat¬ 
ute, is believed to be that foreign corporations are 
suable in the domestic tribunals upon any cause 
* of action arising within the domestic jurisdiction,®® 
provided the foreign corporation is present in the 
state for purposes of jurisdiction 

Most courts hold that a foreign corporation may 
be sued on a transitory cause of action in any state 
where it is doing business and can be served with 
process, regardless of whether the cause of action 
arose within or without the junsdiction,^® or wheth¬ 
er it IS connected with the business done by the 
corporation within the state,and regardless of 


den on interstate commerce —State 
ex rel. Mills Automatic Merchandis¬ 
ing' Corporation v. Hogan, Mo.App. 
103 S.W2d 496 

67- H S —^Minnesota Commercial 

Men's Ass'n v Benn, Minn, 43 S 
Ct. 293, 261 US 140, 67 L Ed 573 
—Real Silk Hosiery Mills v. Phil¬ 
adelphia Knitting Mills Co., C.CA. 
Pa., 46 P2d 25. 

DC—^Bloedom v. Washington Times 
Co, 89 F.2d 886, 67 App D C 91 
H J —^Hoitman v Carter, 192 A. 826, 
118 N.JLaw 879, affirming 187 A. 
676, 117 N.JLaw 206 
14a C J. p 1382 note 69 
ServlOB hy puhlioatioix or suhstl- 
tutad servloe is ineffective to give 
jurisdiction of actions in personam 
against foreign corporations doing 
no business In the state. 

U.S.—O'Hare v Dayton & U. R Co, 
DCN.T., 6 PSupp 1021, affirmed, 
C C.A., 68 F.2d 1011. 

W J —Sielcken v Sorenson, 167 A. 

661, 109 NJEq 397 
NT—^Freeman v Bean, 196 NE. 368, 
266 N.T. 667, affirming 276 N.Y.S 
310, 248 AppDiv 503. 

0BL Ala—St Mary's Oil Engine Co 
V Jackson Ice & Fuel Co, 138 So. 
834, 886, 224 Ala. 152, citing Cox- 
pus Juris. 

N.C—Steele v Western Union Tele¬ 
graph Co. 173 SE 683, 206 NC 
220 

14a C J p 1383 note 72—16 C J. p 791 
note 96 

60, U.S—Rosenberg Bros. & Co v 
Curtis Brown Co, N.T, 43 S Ct 
170, 260 US 616, 67 L Ed 372, af¬ 
firming, DC, 285 F. 879—Davega, 
Inc., V Lincoln Furniture Mfg Co , 
CC.ANT, 29 F.2d 164 
Minn —^Paterson v. Shattuck-Arizo- 
na Copper Co., 210 NW 620, 169 
Minxu 49. 

N.T—^Interocean Forwarding Co. v 
Charles R. McCormick & Co., 168 
N.TS. 177. J 


It has been held, however, that if 
plaintiff has a good cause of action, 
which arose in the state, against a 
foreign corporation not doing busi¬ 
ness therein the courts should take 
jurisdiction—Johnson v McFadden 
Newspapers Corporation, 263 NTS 
561, 238 AppDiv 68, reargument de¬ 
nied 263 N T S 976, 239 App Div. 816 

7Qi U.S—^Massachusetts Bonding & 
Insurance Co v. Concrete Steel 
Bridge Co, CCAWVa. 37 F2d 
696—^Maichok v Bertha-Consum¬ 
ers Co, CCAOhio, 26 F 2d 257— 
Frink Co v. Erikson, C C A.Mass , 
20 F2d 707, vacating, DC, Erikson 
V, Frink Co., 16 F,2d 498 
Ark—^American Ry. Ezpz^ss Co. v. 
H Rouw Co, 294 9.W 416, 174 
Ark. 6. 

Ind.—^Dodgem Corporation v. D, D 
Murphy Shows, 183 NE. 699, 702, 
96 Ind.App 699, citing Ooxpus Ju¬ 
ris, and rehearmg denied 186 NE. 
169, 96 Ind.App 326—^Ransburg v. 
U S Fidelity & Guaranty Co, 124 
NE 765, 71 Ind.App. 804 
Mass—Trojan Engineering Corpora¬ 
tion V. Green Mountain Power Cor¬ 
poration, 200 NE 117 
Minn.—^Erving v Chicago & N W. 
Ry Co , 214 N.W 12, 171 Minn 87, 
citing Corpus Juxis- 
N.C,—Steele v Western Union Tele¬ 
graph Co, 173 S.E 688, 206 NC 
220 . 

Okl —Osage Oil & Refining Co v 
Interstate Pipe Co, 268 P 66, 124 
Okl 7. 

Or—Winslow Lumber Co v Edward 
Hines Lumber Co, 266 P. 248, 126 
Or. 63—State v Tazwell, 266 P 
238, 125 Or. 528, 59 A L R 1436, 
motion denied 270 P 486, 126 Or 
586. 

Tex—^Western Union Tel Co. v. Phil¬ 
lips, 21 S.W. 688, 2 Tex Civ.App 
608. 

14a C J p 1383 note 73—16 C J. p 792 
note 97. 

71- Ind.—^Dodgem Corporation v. D 
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D Murphy Shows, 183 N.E 699, 96 
Ind App 826, rehearing denied 186 
NE 169, 96 Ind App. 325 
N T.—Tauza v. Susquehanna Coal 
Co.. 115 NE 916, 220 NT 259, 
affirming. 159 NTS 1145, 174 App 
Div 866—^Brown v U S Dally 
Pub. Corporation, 262 NTS 651. 
146 Misc. 539, affirmed 263 N.TS. 
943, 239 App Div 777—Stark v. 
Howe Sound Co., 252 NTS 233. 
141 Hlsc 148 

Or—State v Tazwell, 266 P 288, 243. 
126 Or 528, 59 A.LR 1436, quot¬ 
ing Corpus Juris, and motion de¬ 
nied 270 P 486, 126 Or. 685, 

14a C J p 1384 note 91 
However, it has been held that, 
where a corporation is actually pres¬ 
ent in the state by reason of its 
sending agents into the state for the 
purpose of carrying on its business, 
the state may properly provide for 
the acquisition of jurisdiction of it 
in a suit based on a transitory cause 
of action, but where the corporation 
only intermittently transacts busi¬ 
ness in a state other than that of 
its creation, having no regular place 
of business and agents in such other 
state to constitute its actual pres¬ 
ence there, that stale may make jus¬ 
ticiable in Its courts questions aris¬ 
ing out of the business actually 
transacted within its borders, but it 
may not do more —Hoffman v Wash¬ 
ington-Virginia R Co , 44 App D C^ 
418 

Unlicensed corporation 

Under a statute providing that any 
person having any cause of action 
against an unlicensed foreign corpo¬ 
ration which cause of action arose 
out of the said foreigm corporation 
doing business in the state or while 
said foreign corporation was doing 
business in the state may file suit, 
an unlicensed foreign corporation is 
not exempt from suit in a state court 
in action for injury because the in..* 
Jury did not arise out of the cori>o- 
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whether plaintiff resides within or without the 
state.Other courts, however, decline to take ju¬ 
risdiction of a suit agaHis.t a foreign corporation on 
a cause of action arising out of the state,'^^ espe¬ 
cially where plaintiff is a nonresident,or at least 
where the transitory action arising out of the state 
is unconnected with business done in the state.76 

Actions on contracts. The courts of a state have 
jurisdiction of an action against a foreign corpo¬ 
ration doing business therein on a contract made by 
It in the state ^6 Furthermore, as a general rule, 
jurisdiction will be taken of a suit ex contractu by 
a resident of the state against a foreign corpora¬ 
tion doing business therein even though the contract 
was executed without the state 77 Some courts hold 


that they have jurisdiction of a suit by a nonresi¬ 
dent against a foreign corporation on a contract 
made outside the state, the foreign corporation be¬ 
ing present in the state and amenable to process, 
but other courts hold the contrary.7^ 

Actions for torts. A foreign corporation is su¬ 
able for torts committed in the domestic jurisdic¬ 
tion, if It 16 found therein in such a sense that proc¬ 
ess may lawfully be served upon it under the laws 
of the jurisdiction;*^ and, except in a few juris¬ 
dictions,*^ it is a rule that a foreign corporation 
which is amenable to process within the state may 
be sued therein for torts committed in a foreign 
state ** The Lability of a foreign corporation 
amenable to process to be sued in the domestic state 


ration's doin^ business within state 
—^Wills V National Mineral Co., 65 
P 2d 449, 176 Okl, 198 

72. Ind—^Dodgrem Corporation v D 
D. Murphy Shows, 183 NB. 699, 96 
IndApp 325, rehearing* denied 185 
NB 169, 96 IndApp 326 

N C —Steele v Western Union Tele¬ 
graph Co, 173 SB 683, 206 NC 
220 

Tenn—^Alwood & Greene v Buffalo 
Hardwood Lumber Co, 279 S W. 
796, 797, 152 Tenn. 644, quoting 
Oorpus iTarls. 

14a C J p 1383 note 74—16 C J p 791 
note 95, p 792 note 97 

Absenoe of Injury inunatexial 

The mere fact that the nonresi¬ 
dent plaintiff will not be inDured ser¬ 
iously by a refusal of the court to 
take jurisdiction of his transitory 
cause of action over a foreign corpo¬ 
ration IS not a sufficient reason to 
justify a refusal of the court to take 
jurisdiction —State v. Qnmm, 143 
SW 483, 239 Mo. 135. 

73. La—Staley-Wynne Oil Corpora¬ 
tion V Loring Oil Co, 162 So 766, 
182. La 1007—^Harnischfeger Sale 
Corporation v Sternberg Co, 164 
So 10, 179 La 317—W H Hodges 
& Co V Pennsylvania R. Co, 132 
So 116, 171 La 699, affirming 128 
So 52, 14 LaApp 285. 

14a CJ p 1383 note 76. 

XT S —O'Brien v Southern Bell 
Telephone & Telegraph Co, DC. 
Ala, 292 F 379 
14a C J P 1383 note 76. 

Joiisdiotlon over corporatloxL a&d 
subject 

It IS essential to the maintenance 
of an action against a foreign corpo¬ 
ration by a nonresident that the 
court have not only jurisdiction of 
the corporation but also Jurisdic¬ 
tion of the subject matter of the ac¬ 
tion 

Mass.—Smith v. New York Mut L. 

Ins. Co.. 14 Allen 386, 389. 

N.T.—^Robmson v. Oceanic Steam 


Nav Co. 19 NB 626, 112 N.T 316, 
2 LRA 636, 16 N.T<CivProc 266. 
Ifouresident oorporatiou 
For the purpose of establishing 
a right to maintain an action in Illi¬ 
nois, a nonresident plaintiff corpo¬ 
ration could not avoid the effect of 
Its nonresidence because all its capi¬ 
tal stock was owned by another cor¬ 
poration of same name which was 
authorized to do, and was actually 
doing, business in Illinois, there be¬ 
ing a conclusive presumption of law 
that the persons composing a cor¬ 
poration are citizens of the same 
state with the corporation —^Morris 
& Co V Slcandinavia Ins. Co, C.CA. 
Ill, 81 F 2d 346 

7B. U S.<—^Louisville & N. R. Co. v 
Chatters. La, 49 S.Ct. 329, 279 U 
S. 320, 73 LEd 711, reversing, C 
CA, 26 P2d 408, which affirmed, 
D.C, Chatters v Louisville & N R 
Co., 17 F 2d 305, and certiorari 
granted 49 S Ct 26, 278 U S. 590, 73 
LBd 523. 

La.—Staley-Wynne Oil Corporation 
V. Loring Oil Co, 162 So 766, 182 
La 1007—^W. H. Hodges & Co. v 
Pennsylvania R. Co, 132 So. 115, 
171 La 699 

A liability whi<A Is oouuected with 
the business done in the state, being 
a liability arising out of a ti»nsac- 
tion in a foreign state, involving 
transfer of property and business 
within state, is within jurisdiction 
of local courts —Consolidated Car¬ 
bon Co, V United Carbon Co, 131 So. 
67, 171 La. 889—^United Oil & Nat¬ 
ural Gas Products Corporation v 
United Carbon Co., 131 So. 52, 171 
La 874. 

7A Ala —^Equitable L. Assur Soc v. 

Vogel, 76 Ala 441, 52 Am.R 344. 
Coxixi .—^Fnck v. Hartford Life Ins. 

Co., 119 A. 229, 98 Conn 261. 

D C.—Weymouth v. Washingrton, 

Georgetown & Alexandria R. Co., 8 
DC 19. 

Suit not 6JE oontraoiu 
A suit to set aside a deed of as¬ 
signment of patents to a foreign cor¬ 
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poration sigrned in the state, and for 
an accountmg of profits, is not a suit 
with regard to a contract, so as to 
give jurisdiction of the corporation, 
the recovery sought being in person¬ 
am for damages for unlawful use of 
the patents —^Blfreth v. Allen, 122 A. 
760, 95 N JEq 100 

77. Mass—^Reynolds v Missouri, K. 
& T Ry. Co, 117 NE 913, 228 
Mass. 584. 

XTotes 

Defendant foreign corporation, 
brought within state jurisdiction by 
proper service, was answerable to 
transitory cause of action on notes, 
enforceable wherever it might he 
found, wherever notes were made 
and negotiated.—^Reynolds v. Mis¬ 
souri, EL & T Ry. Co., supra. 

TA Ga.—^Hawkins v. Fidelity, etc., 
Co, 61 S.B 724, 123 Ga 722. 

14a C.J, p 1383 note 78 

79. La.—^Hamischfeger Sale Corpo¬ 
ration V. Sternberg Co., 164 So 10, 
179 La. 317 

14a CJ. p 1388 note 79 

80. Wis—State V. Gregory, 236 N. 
W. 624, 206 Wis 189. 

14a C.J. p 1383 note 80. 

81. La.—W. H Hodges & Co. v. 
Pennsylvania R. Co, 132 So 115, 
171 La 699. 

14a C J p 1383 note 81. 

82. N J.—^Kopenhafer v. Pennsyl¬ 
vania R. Co, 148 Au 629, 106 N J. 
Law 530 

Ohio—^Madison v. Pittsburg Const. 

Co, 11 Ohio N.P.pNS, 634. 

14a C J p 1384 note 82 

theory on which jurisdiction 
is sustained is that these actions are 
transitory in their nature and axise 
out of the supposed violation of 
rights which in contemplation of law 
are not local nor confined to the state 
where the right accrued, and that the 
Tight of action may be enforced m 
the courts of any state which can ob¬ 
tain junsdlctton of defendant.—Mad¬ 
ison V. Pittsburg Const. Co., supra— 
14a CJ. p 1384 note 86. 
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in an action for personal injuries inflicted in anoth¬ 
er state has been affirmed m actions by residents, 
in actions by nonresidents,^4 and in actions where 
the decisions did not show whether plaintiff was a 
resident or a nonresident.^® Whether the right of 
action ansing in the foreign state was based on the 
common law of that state or on a special statutory 
provision the rule is the same The rule that the 
courts of one state will not entertain an action 
against a foreign corporation on a cause of action 
for a tort arising in the state in which it was in¬ 
corporated, the laws of which with reference to 
such cause of action are materially different from 
those of the forum, does not apply where such for¬ 
eign corporation is so associated with a domestic 
corporation as to make both jointly liable.®'^ 

Actions between foreign corporations. The courts 
of a state may entertain jurisdiction of a suit be¬ 
tween foreign corporations on a transitory cause of 
action,®® provided defendant is doing business in the 
state,®® at least where there is no statute forbidding 
a foreign corporation to bring a suit of this kind 


Where, however, a statute provides that actions 
between foreign corporations are maintainable in 
certain specified cases oply, no other kinds of ac¬ 
tions are maintainable.® ^ 

b. Particnlar Statutes 

(1) In general 

(2) Statutes relating to service of proc¬ 

ess 

(1) In General 

Statutes expressly providing that nonresidents may 
maintain actions against corporations only in certain 
specified cases prohibit actions by a nonresident in any 
other case. 

It is provided by statute in some states that a res¬ 
ident of the state or a domestic corporation may 
maintain ah action against a foreign corporation for 
any cause of action, but that a nonresident or an¬ 
other foreign corporation may maintain an action 
against a foreign corporation only in certain spec¬ 
ified cases.®2 These statutes expressly allow a res- 


83, Ohio.—Madison v. Pittsburg 

Const. Co., supra 

14a C J. p 13S4 note 83. 

84. N J —^Kopenhafer v. Pennsylva¬ 
nia R. Co., 148 A 629, 106 N.J 
Law 630. 

14a C.J. p 1384 note 84. 

86. Ind —^Bums v. Grand Rapids, 
etc, R Co, 15 N.B. 230. 118 Ind 
169. 

14a C J. p 1384 note 86. 

86. Minn.—^Herrick v, Minneapolis, 
etc, R. Co, 16 N.W. 413, 31 Minn 
11. 13, 47 AmR 771, affirmed 8 
set 1176, 127 U.S. 210, 82 LEd 
109 

14a C J. p 1384 note 87 

87. Tex—Houston, etc, R. Co v. 
Granberry, 40 S.W 1062, 16 Tex 
CivApp 891. 

88. Ind—Dodgem Corporation v. D. 
D. Murphy Shows, 183 N.B 699, 
96 Ind App 325, rehearing denied 
186 N’.E 169, 96 Ind.App. 326. 

16 C J. p 791 note 92. 

89. Ind —Dodgem Corporation v, D 
D Murphy Shows, supra. 

90. Ill.—^Frank Simpson Fruit Co 
V. Atchison, T. & S P R Co, 92 
NE. 624, 245 Ill. 596. 

91- N T —^Anglo-American Provision 
Co. V Davis Provision Co., 62 IST. 
B 687, 169 N.Y, 606. 

15 CJ. p 791 notes 93, 94. 

Cause must arise in state 
Where It is provided by statute 
that actions between foreign corpo¬ 
rations are not maintainable unless 
the cause of action arose within the 
state, the right of euition must be lo¬ 
cal with reference to the state—An¬ 


glo American Provision Co v Da¬ 
vis Provision Co, supra—15 C J p 
791 note 94 

99. Mich.—Gober v Federal Life 
Ins Co., 237 NW 32, 33, 266 Mich 
20, citing Corpus Juris. 

N.Y —^Rzeszotarski v. Co-operative 
Ass*n Kasa Polska, 247 N.Y.S 471, 
139 Misc 400—L. B Poster Co, v. 
Koppel Industrial Car & Equip¬ 
ment Co., 215 NY.S. 214, 127 Misc. 
51. 

S C —Salway v Maryland Casualty 
Co, 179 SE 787, 176 SC. 216. 
14a C.J p 1384 note 94. 

The ooustitutlouallty of statutes 
permitting residents to sue foreign 
corporations on any cause of action 
but limiting suits by nonresidents to 
certain specified cases has been up¬ 
held—Douglas V. New York, N. H & 
H. R Co, 49 set 366, 279 US 377, 
73 LEd 747, affirming 162 NB 632, 

I 248 NY 680, certiorari granted 49 
set. 25, 278 US 590, 73 LEd 528, 
and aflSlrming 227 N Y S 797, 223 App. 
Div, 782—14a C.J. p 1386 notes 96, 
97 

Conteuts of statutes 

(1) Under a statute providing that 
an action against a foreign corpora¬ 
tion may be brought by any resident 
of the state for any cause of action 
or by a plaintiff not a resident of the 
state when the cause of action or 
the subject of the action shall be 
situated within the state, an action 
by a nonresident against a foreign 
corporation is not within the juris¬ 
diction of the state courts where the 
cause of action arose in a foreign 
state and the subject of the action 
18 located in a foreign state.—Sal- 


way V. Maryland Casualty Co, 179 
SE. 787, 176 SC. 215—Lipe v. Caro¬ 
lina, C & O. Ry. Co. 116 SB, 101, 
123 SC 616, 30 ALR 248. 

(2) Under GenCorpL. { 244 ac¬ 
tions may be maintained by a resi¬ 
dent of the state or by a domestic cor¬ 
poration for any cause of action. 
Under S 226 of that law an action 
against a foreigrn corporation may 
be maintained by another foreign 
corporation or by a nonresident in 
one of the following cases only: 
First, where the action is brought to 
recover damages for the breach of a 
contract made within the state, or 
relating to property situated within 
the state, at the time of the making 
thereof, second, where it is brought 
to recover real property situated 
within the state, or a chattel which 
IS replevied within the state; third, 
where the cause of action arose with¬ 
in the state, except where the object of 
the action is to affect the title to real 
property situated without the state; 
fourth, where a foreign corporation 
is doing business within the state 
—-Rzeszotarski v Co-operative Ase*n 
Kasa Polska, 247 NYS. 471, 139 
Misc. 400—14a C J. p 1384 note 93 
[a]. 

(3) The final provision of the New 
York statute permitting nonresidents 
to sue foreign corporation doing 
business within state does not re¬ 
quire state courts to assume juris¬ 
diction merely because defendant was 
engaged in business within state. If 
cause of action arose elsewhere — 
Heydemann v. Westinghouse Elec¬ 
tric Mfg. Co., C.aAJSr.Y., 80 r.2d 
837. 
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ident of the state or a domestic corporation^^ to sue 
a foreign corporation for any cause of action,®^ 
and they apply in this respect no matter where the 
cause of action arose.^® They allow actions by non¬ 
residents in the cases specified,^® but only m such 
cases Such a statute, however, has no applica¬ 
tion where the action is not hostile to the corpora¬ 
tion but is for Its benefit, although it is joined as 
party defendant®® It does not apply m an action 
by a nonresident on a cause of action not within 
the terms of the statute, where the courts, having 
possession and jurisdiction of property, are attempt¬ 
ing to determine its ownership and the presence of 
a foreign corporation as a formal party at least is 
necessary to the complete disposition of the case 
and the accomplishment of j’ustice,®® neither does 
such a statute take away the right of a nonresident 
to sue in the federal court sitting in the state on a 
cause of action arising outside the stated The 
statutes of some states relating to suits against for¬ 
eign corporations have been amended so as to elim¬ 
inate a requirement that the cause of action shall 
arise within the state ® Under some statutes it is 
necessary and sufiScient to jurisdiction of a foreign 
corporation in a suit against it, on a cause of ac¬ 
tion which accrued in another state, that it has 
property in the state.® Under such a statute no 


specific quantity of property or value thereof is 
necessary to confer jurisdiction, but it must be 
property of a kind and value to justify a reasonable 
probability that the creditor may acquire something 
from the sale thereof.^ 

Retroactivity of statute. It has been held that a 
statute permitting nonresidents or foreign corpora¬ 
tions to maintain actions against foreign corpora¬ 
tions doing business in the state is not retroactive® 
and does not confer on the court jurisdiction of an 
action previously commenced.® 

(2) Statutes Relating to Service of Process 

Unless It give* the appointment a larger scope, a 
statute requiring the appointment of an agent to re¬ 
ceive process will ordinarily be held to exclude causes 
of action not arising in the business of the foreign cor¬ 
poration done in the state. 

The purpose of state statutes requiring the ap¬ 
pointment by foreign corporations of agents upon 
whom process may be served is primarily to sub¬ 
ject them to the jurisdiction of local courts in con¬ 
troversies growing out of transactions within th,e 
state and, unless the state law either expressly or 
impliedly gives the appointment a larger scope, 
such statutes will be construed to exclude causes 
of action not arising in the business of the foreign 
corporation done within the state,particularly 


93, Mich—Gober v. Federal Life 
Ins Co, 237 N.W. 82, 38. 266 Mich 
20 . 

N* T.—^Madsen v Baltimore Mail S. S. 
Co, 279 N.YS 766. 244 AppDiv 
809—Ball V. Nippon Yusen (Ka- 
bushki Kaisha). 263 NYS. 260. 142 
Misc 201. 266 N.Y S 298. 143 Misc. 
243—Rzeszotarski v Co-operative 
Ass’n Elasa Polska, 247 NYS 
471. 139 Misc. 400 

S C —Salway v Maryland Casualty 
C#, 179 SB. 787. 176 SC 216. 

A resldeilt asslgiiee of a nonresi¬ 
dent may maintain an action against 
a foreign corporation—^Ball v Nip¬ 
pon Yusen (Kahushki Kaisha), 253 
NYS 260, 142 Misc 201, affirmed 
266 NY.S 298, 143 Misc. 243—Ap¬ 
plication of Hamburg-Amen can Line, 
238 NYS 331, 136 Misc 716, affirm¬ 
ed 239 NYS. 914, 228 AppDiv 802— 
Hewitt V. Canadian Pac Ry Co. 207 
NYS. 797, 124 Misc 186, affirmed 
207 NYS 861—^McCauley v. Geor¬ 
gia Railroad Bank, 203 NYS 66C, 
122 Misc. 632, affirmed 206 NYS 
936, 209 App Div. 886—14a C J p 
1385 note 99 EeJ 

94w NY—Stark v. Howe Sound Co, 
262 NYS. 233, 141 Misc. 148— 
Rzeszotarski v Co-operative Ass*n 
Kasa Polska, 24'' NY.S 471. 339 
Misc 400 

S.C—Salway v. Maryland Casualty 
Co., 179 SB 787, 176 S.C. 216- 
14a C J P 1386 note 99. 


95. S C —^Lipe v Carolina, C. & O., 
Ry. Co., 116 SB 101, 123 SC 616, 
30 A L.R 248 

14a C J p 1386 note 1. 

96. N.Y.—Clark Plastering Co. v. 

Seaboard Surety Co, 182 NB 71, 
259 NY 424, 85 ALR. 846— 

Rzeszotarski v Co-operative Ass'n 
Kosa Polska, 247 NYS 471, 139 
Misc 400—Blsbee Linseed Co v. 
Fireman’s Fund Ins Co., 220 N 
YS 309, 128 Misc 138—L. B Fos¬ 
ter Co V Koppel Industrial Car 
& Equipment Co, 216 NYS 214, 
127 Misc. 51—Glynn v Hyde-Mur- 
phy Co, 184 NYS 462, 113 Misc 
829. 

14a C J p 1386 note 2. 

TTnder federal amployex’s 3BdablUty 
Act 

It IS within the Jurisdiction of the 
JSow York State Courts to entertain 
jurisdiction of an action brought un¬ 
der the federal Employer's Liability 
Act by a nonresident or a foreign 
corporation against a foreign corpo¬ 
ration,—^Murnan v Wabash Ry. Co. 
221 NY.S. 332, 220 App-Liv 218 

97. XJ S.—Douglas v New York, N. 
H. & H, R Co., 49 set 366, 279 
US 377, 73 LBd. 747, affirming 
162 NE 632, 248 N.T.S. 580 

N.Y,—Rzeszotarski v. Co-operative 
Ass'n Kasa Polska, 247 N.Y.S. 471, 
139 Misc. 400 


I 

S.C—Salway v. Maryland Casualty 
Co 179 SB 787, 176 S.C 216. 

14a C.J P 1386 notes 3, 4 
98. N.Y —^Holmes v. Camp, 114 N 
B 841, 219 N.Y 859—Guggenhoim- 
er V Beaver Board Cos., 240 N Y 
S. 15, 136 Misc. 511 
99- N Y.—^Holmes v Camp, 114 N, 
B. 841, 219 N.Y. 369. 

1. U.S—^Barrow SS. Co v Kane, N. 
Y. 18 set 626, liO XT.3. lOO, 42 
L.Bd- 964. 

8. Mich —^Daniels v. Detroit, etc.. 

R, Co, 128 N.W 797, 163 Mich. 468 
Former reqiilremeii.t 
Mich —See Grand Trunk R. Co v. 
Wayne Cir. Judge, 64 NW. 17, lt*6 
Mich 248 

3. SC —^Dyar v Georgia Power Co., 
176 SB. 711, 173 S.G. 627 

14a C J P 1387 note 9 

4. Minn —Strom v Montana CenL 
R Co, 84 N.W. 46, 81 MJnn. 346. 

5. NY —^Morrison v, Baltimore & 

O. R Co., 164 N.Y.S. 368, 177 App. 
Div. 613—^Faircloth v Southern 
Pac Co. 167 N.Y S. 862, 171 

App Div. 496 

a N.Y.—^Paircloth v. Southern Paa 
Oo, supra. 

7p 'XJ.S—Moms & Co. v. Skandfoa- 
via Ins Co, Miss, 49 S.Ct. 360, 279 
U.S 405, 73 L.Bd. 762, afflrmaing; 
C5.C.A., 27 F.2d' 829, certlorati 


20OJ.S.—12 


177 



§ 1922 


CORPOBATIONB 


20 C.J.S. 


where plaintiff is a nonresident.^ Thus, in some 
jurisdictions, the rule of the irrevocability of the 
appointment of a statutory agent for service of 
process, see supra § 1920 f, is limited to cases where 
the liability sued on is in some way inadent to, 
or connected with, business done in the state; as 
to any other hability the withdrawal of the corpo¬ 
ration from the state and the revocation of the 
agent’s authority to receive process is effectual ^ 
Nevertheless where a foreigfn corporation appoints 
an agent as required by statute it takes the risk of 
the construction that will be put on such statute 
and the scope of the agency by the state court.^® 


Accordingly statutes requiring a foreign corpora¬ 
tion doing business in the state to designate an 
agent upon whom process may be served, have been 
construed to relate merely to service of process and 
not to enlarge or diminish the j'urisdiction of the 
court as to the subject matter of the action.ii Fur¬ 
thermore, it has been held that, where a foreign 
corporation voluntarily complies with such a re¬ 
quirement, its express consent to be sued in the 
manner provided extends to any action which un¬ 
der the laws of the state may be brought against a 
foreign corporation.^^ In such case, the courts, 
basing their decisions on general prinaples and 


firranted 49 S Ct 34, 278 US. 692, 
73 LBd. 624—^Robert Mitchell Fur¬ 
niture Co V Salden Breck Const 
Co., Ohio, 42 set 84, 267 US 
213, 66 L Ed 201—Chlpman, Lim¬ 
ited, V Thomas B. Jeffrey Co, 
ISTT, 40 set 172, 261 US 873. 64 
L.Ed 314, affirming, D C, 260 F. 
856—Simon v Southern R Co, La, 
36 S.Ct 266, 236 US 116, 59 L Ed. 
492—^R. L. Witters Associates v. 
Ehsary Gypsum Co, D C.Pla, 19 
F Supp 646—Camp v Cities Serv¬ 
ice Gas Co., D C Okl, 17 F Supp 
618—^Miner v United Air Lines 
Transport Corporation, D C Cal, 16 
F.Supp 930—^Hughes v Johnson 
Educator Pood Co, D C.R I., 14 F 
Supp 999 

Ala—Jefferson Island Salt Co. v. 
E J Longyear Co, 98 So 119, 
210 Ala 352 

La.—Staley-Wynne Oil Corporation 
V Lonng Oil Co., 162 So. 756, 182 
Lsu 1007 

N..! —^Kane v Essanay Film Mfg. 

Co, 119 A. 779, 98 N J Law 363 
K T —Thome v Brand, 14 K E 2d 
42, 277 NT. 212, affirming 299 N. 
T.S. 760, 252 App Div 771 and an¬ 
swering certified question 300 N 
TS 710, 262 AppDiv 857* 

Okl.—Osage Oil & Refining Co v 
Interstate Pipe Co, 253 P 66, 124 
Okl 7 

14a CJ p 1888 notes 16, 19* 

As hieing federal role of construc¬ 
tion for state statutes requiring ap¬ 
pointment of agent, see Miner v. 
United Air Lines Transport Co., D C. 
Cal.. 16 F 2d 930. 

If the rule were otherwise^ claims 
on contracts wherever made and 
suits for torts wherever committed 
might by virtue of such compulsory 
statute, be drawn to the Jurisdiction 
of any state in which the foreign 
corporation might at any tune be 
carrying on business —Simon v. 
Southern R Co., La, 85 S.Ct 255, 236 
US. 115, 59 LEd 492 

Tort wboonnected with local Imsl- 

ness 

Foreign corporation doing business 
within state is not subject to service 


of summons through service on its 
statutory agent in a suit arising up¬ 
on a statutory tort committed in an¬ 
other state, which was in no way 
connected with business transacted 
by corporation within state—^Miner 
V United Air Lines Transport Cor¬ 
poration,/D C Cal, 16 FSupp 930 
Wtiere the oorx>oxatlo3L does not 
comply with the statute requiring it 
to appoint an agent for service of 
process, its consent if an implied 
consent can he assumed from its do¬ 
ing business in the state, to service 
on a state official as provided by 
statute, does not extend to causes 
of action arising out of business 
transacted in another state 
US—Old Wayne Mut Life Ass'n of 
Indianapolis, Indiana v McDon¬ 
ough, Ind, 27 set 236, 204 US 
8. 51 L.Ed 345 

N T —^Eastern Products Corp v Ten¬ 
nessee Coal, etc, Co, 170 NTS 
100 

8. Okl —Osage Oil & Refining Co 
V. Interstate Pipe Co, 253 P. 66, 
124 Okl, 7. 

xronresident’B foreign cause of actlou 
After a corporation has withdrawn 
ftom the state and revoked the au¬ 
thority of Its resident agent to be 
served, service of process upon such 
agent does not give the court ju¬ 
risdiction in an action on a contract 
made with a nonresident plaintiff 
and zo be performed without the 
state 

U S.—^Hunter v. Mutual Reserve Ins 
Co., N.T, 31 set 127, 218 U.S 673, 
54 LEd. 1165, 30 LRA,N.S, 686 
Ill—^Racine Lumber, eta, Co v G. 
W White Lumber Co., 190 Ill App. 
102 . 

9- U.S.—Chlpman, Ltd v Thomas 
B Jeffrey Co. NT, 40 S Ct. 172, 
261 US. 373, 64 LEd. 314, affirm¬ 
ing, DC., 260 F 856—^R L Wit¬ 
ters V. Ebsary Gypsum Co, DC, 
Fla, 19 FSupp. 646 
Miss—Walters v Curtis Candy Co, 
159 So 560, 172 Hiss. 187 
N T.—^Hexter v. Day-Elder Motors 
Corporation. 182 N.T.S. 717, 192 
App.Div. 894. 


Zhterstate oonuneroe 

A foreign corporation’s appoint¬ 
ment of a local agent for service of 
process under a statute providing 
therefor is as to interstate business 
revocable, although statute attempt¬ 
ed to make such agency permanent, 
and a foreign corporation does not. 
by yielding to an unconstitutional 
mandate of state legislature, with 
respect to creating Irrevocable agen¬ 
cy for service of process, lose its 
right to terminate agency.—Guerin 
Mills V Barrett. 173 NE. 563, 264 
N.T. 380, reversing 237 N T.S 787, 
228 AppDiv. 609, which affirmed 234 
NTS 326, 134 Misc 256 
Not oonueoted with state business 
Plea to jurisdiction held properly 
sustained, where service was had on 
corporation’s former agent after cor¬ 
poration’s withdrawal from state and 
it did not appear that injury oc¬ 
curring before such withdrawal was 
in any way connected with business 
done by manufacturer within the 
state.—Walters v. Curtis Candy Co, 
169 So 560, 172 Miss. 187 
Withdrawal not to defeat plaintiff 
The^ service of process on a local 
agent designated by foreign corpo¬ 
ration pursuant to the .Florida stat¬ 
ute applying ohly to intrar-state mat¬ 
ters IS ineffectual if prior to the 
service the corporation has with¬ 
drawn from the state and such with¬ 
drawal was not for the purpose of 
defeating plaintiff of his attempted 
service—^R L Witters Associates v. 
Ebsary Gypsum Co., D C.Fla., 19 F 
Supp 646 

10. U S —^Robert Mitchell Furniture 
Co V. Selden Breck Const. Co, 
Ohio, 42 set 84, 267 U.S. 213, 66 
L.Ed. 201—^Massachusetts Bonding 
& Insurance Co v. Concrete Steel 
Bridge Co.. CCA.W.Va, 87 F 2d 
695 

11. Mich —Gober v. Federal Life 
Ins Co, 237 NW 32, 38, 256 Mich. 
20, citing Corpus yuxls. 

14a C J. p 1387 note 12 

12. Ohio.—Madison v< Pittsburg 
Construction Co., 11 Ohio N.P.,N. 
S., 634. 
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other pertinent statutes, if any,is have held that 
they have jurisdiction of transitory actions arising* 
without the state,14 and such a construction will 
not render the statute unconstitutional,!® Howev¬ 
er, where the foreign corporation’s appointment of 
an agent for service extends to causes of action 
arising out of the state, it is not effective as to such 
causes of action unless defendant corporation is do¬ 
ing business in the state i® 

Clearly where the statute relative to the appoint¬ 
ment of an agent to receive process for a foreign 
corporation expressly or by implication requires 
that the cause of action arise in the state or out of 
business done in the state, or that it be connected 
with or related to such business, the courts will not 
further enlarge the jurisdiction !7 Similarly, where 
the statute providing for such service limits juris¬ 
diction to cases wherein plaintiff is a resident or cit¬ 
izen of the state, a nonresident plaintiff may not sue 
thereunder.!® 

§ 1923. Jurisdiction by Consent 

A foreign corporation is held to impliedly consent to 
Jurisdiction in personam by doing business in the state. 


§ 1923 

It may expressly consent to suit where not within the 
compulsion of statute. 

It would seem to be the view of many of the 
courts that jurisdiction in personam over an artifi¬ 
cial person created by the laws of another state or 
country must ki some measure rest on the consent 
of such foreign corporation to be sued. Thus it is 
the theory of not a few courts that this jurisdic¬ 
tion is based on the idea that the doing of business 
in the state by a foreign corporation constitutes an 
implied consent on its part that the courts of that 
state shall have jurisdiction over it,!® or that such 
acts create an estoppel to deny consent Other 
courts hold that by doing business in a state the 
foreign corporation submits itself to the state’s ju¬ 
risdiction 21 A similar theory is that by doing 
business in a state a foreign corporation becomes 
present and thus subject to the jurisdiction of the 
state courts.22 A corporation may be sued in an¬ 
other state into which it migrates for the purposes 
of its business, when it can be said to have agreed 
with such state that it may be sued therein.^® Ac¬ 
cordingly the act of a foreign corporation m ob¬ 
taining a license to do business in the state,24 or in 


COUFORATIOm 


Or—State v Tazwell, 266 P 288, 126 
Or 628, 69 ALR. 1486, motion 
denied 270 P 486, 126 ‘Or. 686. 

14a C J p 1887 note 18. 

13. Mass —Johnston v. Trade Ins 
Co, 182 Mass 432 

14. U S —Massachusetts Bonding & 
Insurance Co v. Concrete Steel 
Bridge Co, C.CA.W.Va. 87 F 2d 
696—Stem v. National City Co, D 
CMmn, 26 F.Supp 948. 

N T —Sukosky v. Philadelphia & 
Reading Coal & Iron Co, 179 NT. 
S. 28, 189 AppDiv 689. 

Ohio —^Madison v. Pittsburg Con¬ 
struction Co, 11 Ohio N P ,N.S, 
634 

Or—State v Tazwell, 266 P 238, 125 
Or. 628, 69 ALi,R. 1436, motion de¬ 
nied 270 P. 486, 126 Or 685. 

14a C J p 1387 note 16. 

16. NC—Steele v. Western Umon 
Telegraph Co, 173 S.E. 683. 206 N 
C 220 

14a C J. p 1388 note 17, 

le. us —^Morris & Co. v. Skandina- 
via Ins Co. aCA.111, 81 F.2d 346. 

17. U S —^R Li. Witters Associates 

V. EJbsary Gypsum Co, DC Fla, 
19 FSupp 646. I 

Okl —Osage Oil & Refining Co. v. 
Interstate Pipe Co, 263 P. 66, 124 
Okl. 7. 

Wis.—State V. Gregory, 236 NW 
624, 206 Wis 189. 

Wyo—-Weber v. Standard Mining & 
Milling Co., 84 P.2d 762. 

14a C.J. p 1887 note 11. 

Cause axlsiag within state 

(1) Controversy held to have 


arisen out of business done by the 
foreign corporation In the state 
while licensed to do business there- 
m.—^Plour City Ornamental Iron Co 
V. General Bronze Corporation, DC 
Minn, 21 FSupp 112. 

(2) Cause of action held to have 

arisen “out of business, contract or 
transaction in the state”—State v 
Gregory, 236 NW. 624, 2(K Wis. 

189. 

(3) Obligation held to have been 
incurred within the state.—Thorne 
V Brand, 14 NH2d 42, 277 N.T. 212, 
affirming 299 N.YS. 760, 262 App 
Div 771 and answering certified 
question 800 N.T S 710, 262 App Div 
867 

18. Md —Carter v Reardon-Smith 

Line, 129 A. 839, 148 Md. 545. 

OklOsage Oil & Refining Co. v. 

Interstate Pipe Co, 268 P. 66, 124 

Okl. 7. 

Statutes coiurtraed 

(1) Under a statute providing for 

such service where “plaintiff is a 
resident or citizen in all 

cases where a cause of action shall 
accrue . . by reason of any | 
contract with a foreign corporation I 
doing business in the state," only 
residents or citizens may maintain 
actions against foreign corporations 
authorized to transact business in 
state where substituted service on 
secretary of state is relied on for 
3 urisdiction of person—Osage Oil & 
Refining Co v. Interstate Pipe Co., 
supra 

(2) A former statute authorizing 
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service of process on secretary of 
state in actions “by any person” In 
certain instances, is not restricted 
to actions by residents.—^Tahola Oil 
Co. V Causey, 72 P 2d 817, 181 OkL 
129. 

19. U S —^Morris & Co v. Skandina- 
via Ins Co., C C.A.I1L. 81 F 2d 346. 

Ky —^Mergenthaler Linotype Co v 
Griffin, 10 SW.2d 683, 226 Ky. 169 
La—King v. American Tank & 
Equipment Corporation, App, 144 
So 283 

Or.—State v. Tazwell, 266 P. 238, 
126 Or. 528, 69 A.LR. 1436, motion 
denied 270 P. 486, 126 Or. 585. 
Consent may be limited to causes 
of action arising m the state where 
the action is brought—^Morris & Co 
V. Skandinavia Ins. Co., C.CAII 1 ., 81 
P,2d 346 

20. U.S.—^Morris & Co. v. Skandina¬ 
via Ins. Co., supra. 

21. La—^King v American' Tank & 
Equipment Corporation, App, 144 
So 288 

Or—^Pierce v. Pierce, 56 P 2d 336, 
153 Or 248 

22. U.S —^Philadelphia & Reading 
R. Co. V McKibbin, NT, 37 S Ct. 
280, 243 U.S. 264, 61 L Bd 710 

NT.—^Hartstein v. Seidenbach’s, Ina. 
222 N.YS. 404, 129 Misc. 687. 

23 . US —^Flour City Ornamental 
Iron Co V. General Bronze Cor¬ 
poration, D.C.Minn., 21 F Supp. 
112 . 

14a C J. p 1388 note 21. 

24b Wis—State V Gehrz, 194 N.W. 
418. 181 Wis. 238. 
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complying with its laws by designating an agent for 
service of process, or designating its place of 
business within the state,or by doing business in 
a state which prescribes a condition that it shall 
consent to be sued there,is considered to consti¬ 
tute a consent by the corporation to the jurisdiction 
of the courts of the state, at least, as discussed su¬ 
pra § 1922, as to causes of action arising within the 
state. It has even been held that a corporation en¬ 
tering another state to make a contract thereby sub¬ 
mits Itself to the jurisdiction of the courts of that 
state with respect to a suit on that contract, even 
though It was not “doing business” in that state 
according to the accepted use of that terni.28 

A foreign corporation not within the purview of 
any statute may voluntarily submit to the jurisdic¬ 
tion of the courts of the state.^^ When a corpo¬ 
ration has agreed with the opposite party to a con¬ 
tract that an action may be brought against it to 
enforce the contract in a state or country other 
than that of its particular domicile, it may be sued 
in such other state or country ,30 but a provision m 
a contract made by a corporation in a state other 
than that of its creation, with a resident thereof, 
that all actions against the corporation shall be 
brought in the state of its creation, is void as op¬ 
posed to the pohcy of the domestic state as indicat¬ 
ed by a statute reqmring such corporations to con¬ 
sent to actions and service of process therein 
against them.31 Also it is no defense to a suit 
against a foreign corporation in the court of the 
domestic state that its charter provides that it shall 
be sued only in the state of its creation.32 

95. U S,—^Morris & Co v Skandina- 
via Ins Co., D.C III., 81 F 2d S46. 

90. Ala—JefCerson Island Salt Co 
V. B J Longyear Co, 98 So 119, 

210 Alsu 852 

97. tr.S.—^Baltimore, etc., R. Co 
Harris, D C., 12 Wall, 66, 20 L Ed. 

354. 

98. N.J.—^Mennen Hat Co v. Stanley 
Stores, 153 A 690, 9 N.JMisc 320 

99. U.S.—^Plour City Ornamental 
Iron Co. V. General Bron 2 e Cor¬ 
poration, D C Minn., 21 F Supp 
112 

30. U.S.—^Phelps V Mutual Reserve 
Fund Life Ass’n, Ky, 112 F 463, 

60 CCA 339, 61 LRA 717, af¬ 
firmed 23 S Ct 707, 190 U S. 147, 47 
LBd. 987. 

31. Iowa —^Field v. Eastern Bldg, 
etc, Ass’u, 90 NW. 717, 117 Iowa 
186. 

89. N C.—Shields v. Union Cent. Lu 
Ins Co, 26 SB 061, 119 N’.a 880. 

33. Ark—Chapman & Uewey Lum¬ 
ber Co V. Means, 88 S.W.2d 829, 

191 Ark 1066. 


The effect of a voluntary appearance as a con¬ 
sent to the jurisdiction of the court is considered 
infra § 1950. 

§ 1924. Jurisdiction in Rem 

Proceedings may be brought In rem affecting proper¬ 
ty in the state belonging to a foreign corporation not 
present in the state. 

The fact that a foreign corporation is not found 
within a state, and hence cannot be served with 
process therein for the purpose of recovering a 
judgment in personam against it, does not prevent 
proceedings in rem affecting property in the state 
which it may own or in which it may be mterest- 
ed,33 provided such foreign corporation is given 
sufficient notice by service out of the state or other 
notice so that it may defend its property.34 The 
property proceeded against must, of course, be with¬ 
in the state.35 

§ 1925. Jurisdiction of Particular Courts 

The jurisdiction of particular courts over actions 
against foreign corporations depends entirely upon the 
constitutional or statutory provisions under the au¬ 

thority of which they operate. 

Apart from the question whether a foreign cor¬ 
poration IS subject to the junsdictioa of the courts 
of the state generally, and from questions pertain¬ 
ing to the manner of acquiring jurisdiction m a par¬ 
ticular case, the jurisdiction oi particular courts of 
actions against foreign corporations depends en¬ 

tirely upon constitutional and statutory provisions 
defining their junsdiction.36 

ter of the contract within court’s 
jurisdiction—^Edwards Mfg. Co. v. 
Hood, 146 SB 87, 167 Ga 144 

34. N.T—^Howard Converters v. 

French Art Mills, 7 NE2d 116, 

278 N.Y. 288. 

35. U.S—Toledo Railways & Light 
Co V Hill, NT, 37 set. 591, 244 
U.S. 49, 61 L Ed. 982 

Trustee's residenoe iinxaaterlal 
It cannot be contended that the 
property of a foreign corporation is 
transferre,d ftrom the state of its in¬ 
corporation to another state so as to 
form the basis of jurisdiction in a 
suit on mortgage bonds, merely be¬ 
cause the trustee under the mortgage 
was a domestic corporation in which 
title for purpose of trust was vest¬ 
ed—Toledo Railways & Light Co. 
V. Hill, supra. 

36. NT—Jacobsen v. U S Ship¬ 
ping Board Emergency Fleet Corp, 
217 N.T.S. 866, 128 Misc, 138—Deg- 
non V, Cook & Wilson’s Greatest 
Wild Azumal Circus on Barth, 162 
N.TS lt)61, 98 Misc. 261. 

14a C J. p 1389 note 29. 


Colo.—^People ex rel Edinburg State 
Bank & Trust Co. v District Court 
of Routt County, Fourteenth Ju¬ 
dicial Dist, 60 P?d 789, 97 Colo. 
486 

Ind —^Dodgem Corporation v, D D 
Murphy Shows, 183 N.B 699, 702, 
96 Ind App 326, quotmg Gorpus 
SvjAb, amd rehearing denied 186 N 
E 169, 96 Ind.App. 326. 

La.—^Harmschfeger Sale Corporation 
v Sternberg Co., 164 So 10, 179 La 
317—W. IL Hodges & Co v, Penn¬ 
sylvania R Co, 132 So 115, 171 
La. 699. 

NT—Cochran Box & Mfg. Co. v. 
Monroe Binder Board Co., 188 N. 
T.S 697, 197 AppDiv 221, af¬ 
firmed 134 N.B 647, 232 N.T 603— 
Bohn V. Wilkes-Barre Dry Goods 
Co, 246 NTS 425, 139 Misc 116. 
14a C J. p 1388 note 26. 

Sels fai g subject matter 
Where the buyer of corporate 
stock, anticipating a breach of con¬ 
tract, could not enforce the obliga¬ 
tions of his contract at law against 
a foreign corporation, he could apply 
to equity to seize the subject mat- 
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§ 1926. Objections to Jurisdiction and Waiv- 
er Thereof 

Objections to the court’s Jurisdiction over the subject 
matter, or over a suit by a nonresident plaintiff, or over 
a defendant foreign corporation, must be raised by the 
method required by the practice of the particular Juns- 
d ction. 

An objection of want of jurisdiction of a foreign 
corporation sued with other persons is available 
only to the corporation, it cannot be raised by the 
other defendants.57 An objection for want of ju¬ 
risdiction of the subject matter of the action may 
be taken at any stag^e of the proceedings, and the 
court, upon its own motion, at any time when its 
attention is called to the want of jurisdiction of the 
subject matter may refuse to proceed further and 
dismiss the action.38 

Where defendant foreign corporation is not sub¬ 
ject to the junsdiction of the court, as where it 
is not doing business in the state or jurisdiction, 
it may attack the court’s jurisdiction by an appro¬ 
priate and timely plea,39 or motion to dismiss the 
complaint,^® or motion to quash the service or re¬ 
turn, see infra § 1949. Ordinarily an objection on 
this ground must be raised at an early stage 

OofUMnt nxmeoeMarar 
Defendant foreign corporation’s 
consent was unnecessary to give ju¬ 
risdiction to the civil court of the 
city, which clearly had jurisdiction 
under the statute in that defendant 
had an agent and was doing busi¬ 
ness in county wherein city was lo¬ 
cated and agent served with sum¬ 
mons —^McLaughlin v International 
Harvester Co of America, 176 SB 
810, 173 S C 338 

37. N r—^Holmes v Camp, 114 N 
B 841, 219 N.T 359 

38. Nr —^Robinson v Oceanic Steam 

Nav Co, 19 NB. 625, 112 NT 
816, 2 LRA 636, 16 NYCivProc 
265, affirming 56 N T.Super. 108, 16 
NYCivProc. 188, 28 NYWkly. 

Dig. 518, reversing 1 NT.S 418. 

14a C J p 1389 notes 32, 33 

39. Mo.—State ex reL Mills Auto¬ 
matic Merchandising Corporation 
v Hogan, App., 103 S.W 2d 495 

N J —Fraxam Amusement Corpora¬ 
tion V Skouras Theatre Corpora¬ 
tion, 167 A 674 (two cases), 113 
N J Bq 612 

4a US—^Zurich General Accident 
& Liability Ins Co v. Imperial 
Wheel Co, CCA.N.Y. 277 F 71 
NT—^Powell V Home Seekers* Real¬ 
ty Co., 228 NTS 131, 131 Misc 
590. 

41. N.J—^Puster v Parker Miercan- 
tile Co, 67 A 1102, 70 N.J.Ba 
771—Groel v. Unitjed Electric Co., 

59 A. 640, 6^ NJ.Ea 249 


It has been held, however, that defendant is not 
depnved of his objection to the jurisdiction of the 
court over it by failing to move to dismiss the 
complaint before rather than after a default judg- 
ment.'*3 Under some practice the court’s jurisdic¬ 
tion over defendant is properly tested by ex parte 
application or by petition to appear specially there- 
In some jurisdictions a proper method is by 
plea in abatement.^^ The plea should show want 
of, or negative, jurisdiction,^® and be confined to 
material matters.^® Moreover the material allega¬ 
tions of the plea must be supported by the evidence 

adduced.'*'^ 

In ruling on a motion to dismiss, made after ver¬ 
dict and judgment, raising the question of the 
court’s jurisdiction over defendant foreign corpo¬ 
ration, it has been held that the court has the right 
and the duty to hear testimony or facts which dis¬ 
close whether or not defendant was present in the 
state for jurisdictional purposes.**® While there is 
power in the court to order a reference to explain 
discrepancies m conflicting affidavits as to whether 
or not defendant was doing business in the state, 
it will not do so unless there is at least a showing 

state—International Moving Picture 
& Film Co V Smith, 99 So 303. 211 
Ala 3—14a C.J. p 1389 note 36 CaJ. 

(2) Plea in abatement held not to 
show lack of jurisdiction.—^Preston 
Motors Corporation v. Griffin, 101 So 
782, 20 Ala.App. 328. 

48. Va.—^Deatrick v. State L. Ins. 

Co, 69 SB. 489, 107 Va. 602. 

14a C.J p 1389 note 37. 

47. U.S.—Cj^s Wolff Packing Co. 

V Field, CCA Ala., 28 P.2d 604. 
No evidMUoe of withdrawal 

Where there is evidence that de¬ 
fendant had been doing business in 
the state, defendant's plea to the 
jurisdiction is properly overruled, in 
the absence of evidence that It had 
theretofore ceased doing business.— 
Chas. Wolff Packing Co. v- Field, 
supra. 

BelevaiLoy 

The fact that defendant corpora¬ 
tion's principal place of business was 
in another state held relevant to is¬ 
sues made by plea to jurisdiction.— 
Burch v. Ingham Lumber Co, 102 
So. 19, 212 Ala. 204. 

43. U.S—^Liquid Veneer Corporation 
v. Smuckler, C!.C A.Cal., 90 F.2d 
196. 

Denial of defendaiLPs motioiL to 
steike affidavits disclosing that cor¬ 
poration maintained stock of mer¬ 
chandise at warehouse in state from 
which orders were fiUed held not 
error.—^Liquid Veneer Corporation v. 
Smuckler, sppra, < 


42, NT.—Powell V. Home Seekers' 
Realty Co., 228 NTS. 131, 131 
Mi&c. 590 

43. NJ.—^Fraxam Amusement Cor¬ 
poration V. Skouras Theatre Cor¬ 
poration, 167 A 674 (two cases), 
113 NJ.Bq 612—Spoor-Thompson 
Mach. Co V Bennett Film Labora¬ 
tories, 147 A, 202, 105 N J Bq. 108 

44. Ala—^Davis v. Jones, 184 So 
896. 236 Ala 684 

Iowa—State v Bitter Root Valley 
Irr Co, 169 NW, 776, 185 Iowa 
60 

Okl.—^Eureka Tool Co v Collins, 78 
P.2d 1057, 182 Okl 552 
Tenn,—^Harrill v American Home 
Mortgage Co, 86 SW2d 888, 162 
Tenn, 371, denying rehearing 32 
SW.2d 1023, 161 Tenn. 646. 

14a 0 J p 1389 notes 34, 35. 

45 , Ala—^International Moving Pic¬ 
ture & Film Co. V Smith, 99 So. 
308, 211 Ala, 3—^Preston Motors 
Coiporation v Griffin, 101 So 782, 
20 Ala.App 328. 

14a C J. p 1389 note 36. 

Flea in abaiemeat held snffident 
and not subject to any grounds of 
demurrer directed thereto.—-Davis v, 
Jones, 184 So 896, 236 Ala. 684. 

Fleas to show waat of 

jurlsdletloa 

(1) A demurrer to a plea to the 
jurisdiction held properly sustained 
where the plea did not sufficiently 
show that the corporation's officer's 
acts did not constitute “doing busi¬ 
ness'* by the corporation within the 
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in the affidavit opposing the motion to dismiss to 
justify the retention of jurisdiction,'*® The effect 
of a special appearance or of a general appearance 
or answer by the foreign corporation as a waiver 
of its objection to the jurisdiction of the court is 
considered infra § 1950. 

Where a foreign corporation may not be sued by 
a nonresident, as in some classes of cases under 
some statutes, see supra § 1922 b (1), an objection 
on the ground of nonresidence of plaintiff must be 
set up m the answer in order to be taken advantage 
of on the trial.®® However, where it is alleged in 
the answer, a motion to dismiss for want of juris¬ 
diction made at the close of plaintiff’s case is in 
time.®! On a motion for a receiver the objection 
may be raised in the opposing affidavits.®^ 

§ 1927. Hemedies Available 

Remedies available against foreign corporations are 
fixed and governed by the law of the forum. 

The form of the action and the method of pro¬ 
cedure in suits against foreign corporations are 
matters of practice which are fixed and governed 
by the laws of the state in which suit is brought.®® 
When the statutes of the domestic state impose on 
foreign corporations coming within the state and 
having usual places of business therein the general 
statutes relating to domestic corporations, the same 
remedies which are available to domestic citizens 
against domestic corporations are available against 
them, and they may be sued in the domestic state 
in like manner as domestic corporations may®^ 


§ 1928. - In Equity in General 

Foreign corporations are subject to equitable reme.' 
dies. 

A foreign corporation, having its principal office 
and place of business within the state, is not im¬ 
mune from the supervising control of a court of eq¬ 
uity,®® but equitable relief will not be granted 
against a foreign corporation, unless the legal rem¬ 
edies are exhausted.®® 

§ 1929. — Injunction 

Injunctive relief Is available against a foreign corpo¬ 
ration's Illegal acts within the state. 

A nuisance maintained by a foreign corporation, 
may be abated,®"^ although the corporation is licens¬ 
ed to do business in the state,®® and, where illegal 
acts of such a corporation infringe the private 
rights of an individual, or pnvatc corporation, or 
constitute a public nuisance causing special dam¬ 
age, such a person may maintain a suit for an in¬ 
junction.®® 

On the other hand, a court cannot enjoin action 
by a foreign corporation not doing business within 
the state and not otherwise present or owning prop¬ 
erty therein.®® Also an injunction will not issue to 
control matters of internal management of a foreign 
corporation,®! or to restrain it from collecting or 
receiving debts due it from nonresidents, or from 
selling, assigning, or transferring its estate and as¬ 
sets located outside of the boundaries of the state.®® 
Similarly, where such a corporation has complied 
with the law and received permission to do business 
in the state, it cannot be enjoined at the suit of the 


49. XT S —Zunch General Accident & 
Liability Ins Co. v Imperial 
Wheel Co. DCNT, 277 P. 71 

Vo sihowliig' of JnxisdlctioiLal facts 
Where alUdavit opposing motion to 
dismiss suit against corporation as 
obtained by service in a state where 
it did no business was composed al¬ 
most entirely of statements on in¬ 
formation and belief without giving 
the sources of the information or the 
grounds for the belief, and where the 
remainder of the affidavit did not 
show any fact on which to base ju¬ 
risdiction, there was no justification 
for a reference requested by plaintiff 
to determine jurisdiction—^Zurich 
General Accident & Liability Ins. 
Co. V Imperial Wheel Co., supra. 

50. K.T.—^Dbart v Baltimore, etc., 
R Co., 102 N.T.S 1000, 117 App 
Div. 881. 

51. NT.—^Day v. Sun Ins- Office, 57 
N.T.S 1088, 40 AppDlv 306, af¬ 
firmed 60 NHL 1110, 167 N.T. 643 


52. NT —^Penkart v. Bodenmann, 
118 N.TS. 1, 64 Misc. 140, distin¬ 
guishing Ubart V Baltimore & O 
R Co„ 102 N.T.S 1000, 117 App 
Div. 831. 

53. NT—Smnott v Hanan, 108 N. 
E 868, 214 N.T 464. 

54. Iowa —^Independent Order of 
Foresters v Scott 272 NW 68, 74, 
223 Iowa 105, citing Oorpns juris 
—^Pnek V Hartford L. Ins Co , 169 
NW 247, 178 Iowa 149 

Mass—National Bank of Commerce 
V. Huntington, 129 Mass 444. 

65. Mo—State v Reynolds, 204 S 
W 1093, 275 Mo 113 

661 Ill—Mead v Davies, 84 Ill App 
558. 

67. Mo—State v. Excelsior Powder 
Mfg. Co, 169 S W. 267, 259 Mo. 
264, LRA.1915A 615. 

14a CJ p 1390 note 70. 

58. Mo.—State v Excelsior Powder 
Mfg. Co., supra 

59. tJ.S.—Seattle Gas, etc., Co. v. 
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Citizens’ Light etc, Go, C.C Wash. 
123 P. 688, reversed on other 
grounds 126 P 1003, 60 CCA 686 
Idaho.—Smith v. Alberta, etc. Ex¬ 
ploration, etc., Co, 74 P. 1071, 9 
Idaho 399 

14a CJ. p 1391 note 72—46 C.J. p 
748 notes 16, 17 

00. U.S—^Hurley v. Wells-Newton 
Nat. Corporation, DC Conn, 49 P 
2d 914 

Transfer of stock In local subsidiary 

Jurisdiction of defendant foreign 
corporation’s person was prerequisite 
to valid injunction restraining trans¬ 
fer of defendant’s stock m local sub¬ 
sidiary—^Hurley v. Wells-Newton 
Nat Corporation, supra 

61. Va—^Taylor v. Mutual Reserve 
Fund Life Ass’n, 33 SE 385, 97 
Va. 60, 45 L.R.A. 621 

68. N.J.—Baldwin v. Berry Auto¬ 
matic Lubricators Corporation, 134 
A. 867, 100 N.J.Eq. 862, modifying 
132 A. 308, 99 N.JJQq. 57. 
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state from performing contracts made before such 
permission was obtained,and as a general propo¬ 
sition a private individual cannot sue to enjoin acts 
within the state by a foreign corporation on the 
ground that it has not complied with statutory con¬ 
ditions precedent to the right to do business within 
the state or that it is otherwise doing business in 
the state in violation of law, but tlie proceedings to 
exclude it must be instituted by the attorney-gener¬ 
al or other proper officer on behalf of the state.®^ 
Furthermore, an injunction will not be granted 
against a foreign corporation where it is not war¬ 
ranted by the evidence.®® 

§ 1930. — Attachment 

a. In general 

b Property subject 

c. Effect of insolvency, receivership, or 

dissolution 

d. Procedure 

a. In General 

Generally, by statute, subject to exemptions expressly 


or impliedly provided, foreign corporations as such or as 
nonresidents, are subject to attachment. 

It is within the power of a state to subject to at¬ 
tachment property within its boundaries belonging 
to a foreign corporation,®® except in so far as this 
may impose an unconstitutional burden on inter¬ 
state or foreign commerce.®'^ 

Generally foreign corporations are subject to at¬ 
tachment,®® and usually this is by virtue of statutory 
provisions.®® Ordinarily this is so under statutes 
expressly so providing,*^® or under statutes author¬ 
izing attachments against nonresidents,unless in¬ 
tended to apply to nonresident natural persons 
only.*^® Statutes of this character are held to ap¬ 
ply, although the corporation is conducting a part*^® 
or alF^ of its business in the state, and has officers 
residing therein,^® or has officers'^® or agents’^'^ 
within the state on whom service may be had. 
Likewise it has been held that compliance by the 
corporation with the statutory requirements imposed 
as a condition precedent to the right to do business 
in the state does not exempt its property from lia¬ 
bility to attachment under such statutes.^® 


63. TTfl-n —State v. American Book ' 
Co. 76 P 411, 69 Kan 1. 

04 , ind —^De Peugh v Board of 
Com’rs of Delaware County, 126 
NE! 484, 73 IndApp, 91 
Mont.—^MacGinniss v Boston, etc, 
Cons. Copper, etc, Min. Co, 76 P 
89, 29 Mont 428 
14a C J. p 1391 note 71. 

05 , Ga —^Murrell v. North London 
Fine Art Co, 160 S B 343, 173 
Ga 224, 

14a C.J. p 1391 note 73. 

Denial proper 

Court’s denial of interlocutory in¬ 
junction against foreign corporation 
was not erroneous as adjudicating 
jury issues or as an abuse of dis¬ 
cretion where the evidence was con¬ 
flicting.—^Murrell v North London 
Fine Art Co, supra 
66 ki Kft n—Sipult V. Wilson Land, 
etc, Co, 146 P 329, 94 Kan 224 
•ya —Guarantee Co. of North America 
V. Lynchburg First Nat. Bank, 28 
S B 909, 95 Va 480, 

14a C J p 1391 notes 80, 81. 

67. TJ.S—^Louisville & N R. Co. v. 
Deutsche Dampfschifffarts-Gesell- 
schaft, D C Ala, 43 F 2 d 661 

08. Pa—Lehigh Coal & Navigation 
Co V Skeele Coal Co, 109 A. 160, 
265 Pa 634—Commonwealth v. A. 
B. Baxter & Co, 84 A 136, 236 Pa. 
179 

6 C J P 40 note 86 [b]. 

69l Del—^Ryan v. Galliher, 168 A. 

77, 5 WWHarr. 503. 

Pa.— Mormelli v H. P. Garin Co. 
100 Pa Super. 610. 


70. N Y —Prentiss v. Greene, 184 N i 

Y.S 668, 193 AppDiv. 672. ] 

Pa—^N Brenner & Co, Ltd v. Erie ] 
Iron and Metal Co, 28 PaDist 
927 

14a C,J p 1391 note 82—6 CJ p 47 
note 51. ' 

71. La—Jackson State Nat. Bank of 
Jackson, Miss, v Merchants’ Bank i 
& Trust Co of Jackson, Miss, 149 
So. 639, 177 La. 976. 

—Southern Motor Express Co 
V Magee Truck Lines, 177 So 663, 
181 Miss 223, 114 ALR 1377— 
Clark V. Louisville & N. R Co, 130 
So 302, 158 Miss 287—Central 

Western Development Co., Limited, 
of London, England, v. Lewis, 107 
So. 567, 142 Miss 428. 

NJ—Nanuet Logging Co. v. Han¬ 
son, 186 A. 673, 14 NJMisc 631. 

14a C J p 1392 note 83 

72. Del —^Vogle v. New Granada 
Canal, etc., Co., 6 Del, 294 

NY—^McQueen v Middletown Mfg. 
Co, 16 Johns. 5 

Ohio.—Stickney v Missouri Bank, 1 
Ohio Dec. (Reprint) 80, 1 WestL 
J 663. 

14a C J. p 1392 note 89. | 

73. La—^Palmer v Avalon Oil Co., 
120 So. 781, 10 La.App. 612. 

Miss—Clark v. Louisville & N. R 
Co, 130 So. 302, 168 Miss 287. 

14a C J P 1892 note 84. 

Statutes ocmsiaered 

Statute subjecting foreign corpora- 
, tions doing business in state to suit 
to same extent to which domestic 
, corporations are subjected did not 
domesticate foreign corporations or 
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relieve them of liability to attach¬ 
ment on ground of nonresidence, as 
provided for in another statute.—Cen¬ 
tral Western Development Co., Lim¬ 
ited, of London, England v. Lewis, 
107 So. 667, 142 Miss 428. 

74. DC—^Barbour v. Paige Hotel 
Co, 2 App. 174. 

75. DC—^Barbour v. Paige Hotel 
Co., supra 

Pa—^Beal v. Toby Valley Supply Co., 

2 PaDist. 671, 13 PaCo. 273. 

70b Tenn —^Brewer v De Camp Glass 
Casket Co., 201 S W. 146, 139 Tenn 
97. 

77. Miss.—Clark v. Louisville & N. 

R Co, 130 So 302, 158 Miss. 287. 
Mo—Wayne Mfg. Co. v. Challenge 
Co., App, 280 SW. 448. 

Pa—^Mormelli v H. P. Gann Co., 100 
Pa.Super 510. 

OoxpoxatiLou subject to attaohment as 
foreign corporatiou 
A corporation organized under the 
laws of another state and having its 
chief place of business therein is 
subject to attachment as a foreign 
corporation, although it maintains an 
office in the state with an agent in 
charge on whom service of process 
could be obtained, where its authori¬ 
ty to do business in the state has 
been revoked for its faalure to com¬ 
ply with statutory requirements — 
Wayne Mfg Co. v Challenge Co., 
Mo-App., 280 S.W. 448. 

• 78. Miss.—Southern Motor Express 
Co. V. Magee Truck Lines, 177 So. 
t 653, 181 Miss 223, 114 AL.R. 1377. 
; NY.—Prentiss v. Greene^ 184 N.Y.S. 
658, 198 AppJMv. 672. 
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On the other hand, tinder statutes in effect in a 
number of jurisdictions there are circumstances un¬ 
der which foreign corporations are exempted from 
attachment based on the ground of nonresidence,^^ 
or on the ground that defendant is a foreign corpo¬ 
ration.^® These circumstances include • Compliance 
by the corporation with statutory requirements for 
being admitted to do business in the state the 
fact that the corporation can be served in person 
with process within the state the fact that it 
becomes a resident de facto corporation by reason 
of having its plant and property as well as such 
officers, within the state and the fact that the 
corporation, provided it has authority from the 
state,does business within the state and has offi¬ 
cers residing therein on whom process may be serv- 
ed.S5 Also, a corporation created by the concur¬ 
rent legislation of two states being a domestic cor¬ 
poration in each, as is shown above in § 1795, can¬ 
not be proceeded against in attachment proceedings 
in either state under a statute authoriaing attach¬ 
ments against foreign corporations.8® Furthermore, 
under some statutes, attachment of the property of 
foreign corporations is authorized only in certain 
classes of actions.S7 However, a statute which ex¬ 
empts foreign corporations from liability to attach¬ 
ment on the ground that they are nonresidents of 
the state does not exempt them from attachment in 
a county in the state under a statute subjecting to 


attachment the property of corporations having no 
officer in the county on whom a summons can be 
served, or a place of doing business in the county, 
or which is a nonresident of the county.®® 

The corporation itself cannot divest the rights of 
the attaching creditor by relinquishing its own 
rights in the property attached.®® 

Object of. The object of an attachment pro¬ 
ceeding against a foreign corporation is to seize its 
property®® in order to compel its appearance,®i and 
to afford plaintiff a convenient means of satisfying 
his claim when reduced to judgment, without going 
to the domicile of the corporation to enforce it.®2 

Time for, A plaintiff is entitled to attach prop¬ 
erty within the state of a defendant foreign corpo¬ 
ration at any time during the pendency of the ac¬ 
tion and prior to judgment, notwithstanding the cor¬ 
poration may have submitted itself to the jurisdic¬ 
tion of the court by appearance or answer,®® 

By nonresident creditors^ It is generally imma¬ 
terial that the attaching creditor is a nonresident,®^ 
even where suing on an assigned cause of action,®® 
and in some jurisdictions express statutory provi¬ 
sions authorize nonresident creditors to proceed 
against foreign corporations in attachment.®® How¬ 
ever, in several states the right of a nonresident 
creditor to pursue this remedy is by statute restrict¬ 
ed within narrower limits than that of a resident.®'' 


Pa.—^Haslar & Co, Inc. v Porde 
Const Co, 10 Pa.Dist & Co. 641, 
14a CJ. p 139S notes 90, 91. 

79. N J —^Brand v Auto Service Co , 
67 A 19, 75 NJLaw 230 

SD—^Bradley v. Interstate Land, 
etc, Co, SO NW 141, 12 SD 28 
14a C J p 1393 note 94. 

80. S D.—^Bradley v. Interstate Land, 
etc, Co , supra. 

14a C.J. p 1393 note 95. 

81. Ill —Charles Friend & Co v. 
Goldsmith & Seidel Co, 138 NE. 
185, 307 Ill. 45, afflrmingr 224 IlL 
App 336—^Burr v Co-operative 
Conslr Co, 162 Ill App 512 

La.—^Pullilove v Central State Bank, 
107 So. 690, 160 La 831—^Burgin 
Bros & McCane v. Barker Baking: 
Co, 96 So 227, 162 La, 1076. 
Ohio.—^Bdwaids Mfgr. Co v. Ashland 
Sheet Mill Co, 6 Ohio N P ,N S , 1 
14a O J. p 1393 note 94 [bj—6 C J p 
47 note 61 [e]. 

82. Ark —Sinclair Refining Co. v 
Bounds, 127 SW2d 629 

In tort action, agrainst foreign cor¬ 
poration attachment would not issue 
against the corporation, which was 
authorized to do business in Arkan¬ 
sas and was doing business therein, 
owned property m the state, and had 
an agent within the state on whom 


. service could be had, in view of stat¬ 
ute permitting attachment in tort ac- 
I tions only against defendants who 
are nonresidents of the state and 
cannot be served with process in per¬ 
son —Sinclair Refining Co v. Bounds, 
supra 

83. N J —^Mellor v Edward V Hart¬ 
ford, Inc., 146 A 206, 106 NJLaw 
674 

84. N J —^Pan American Securities 
Corporation v. Pried, Krupp Ak- 
tiengesellschaft, 198 A. 770, 16 N 
J.Misc. 225 

14a CJ, p 1391 note 82 [c] 

85. N.J —^Brand v. Auto Service Co., 
67 A, 19, 75 N.JLaw 230. 

88, RI—Sprague v Hartford, etc, 
R Co., 6 RI. 233, 

Tenn —Holland v. Mobile, etc, R. 
Co , 16 Lea 414 

87- La—Jackson State Nat Bank of 
Jackson, Miss, v Merchants’ Bank 
& Trust Co. of Jackson, Miss, 149 
So. 539, 177 La 976 
14a C.J p 1392 note 98. 

88. Ohio .—"B A Rosenham Co, v. 
Cohen, 32 Ohio CirCt 637 

89. NT—Wright v. Douglass, 2 N. 
Y 373. 

9a Pa —^MorinelU v H. P. Garin 
Co, 100 Pa.Super 610. 
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91- Pa—^MonnelU H. P. Gann 
Co, supra 

92. Pa—^Morinelli v. H. P. Gann 
Co., supra 

93. SC —Lester v. Pox Film Cor¬ 
poration, 103 S.B. 776, 114 S.C. 
414 

94. La—Jackson State Nat. Bank 
of Jackson, Miss v. Merchants* 
Bank & Trust Co of Jackson, 
Miss, 149 So 639, 177 La 976. 

Pa.—^N Brenner & Co, Ltd. v. Erie 
Iron & Metal Co, 28 Pa.Dist. 929. 
14a C J p 1393 note 99. 

96. N J —^Pan American Securities 
Corporation v Pried, Krupp Ak- 
tiengesellschaft, 198 A. 770, 16 N. 
J Misc 225. 

9a N J.—^Pan American Securities 
Corporation v. Fried, Krupp Ak- 
tiengesellschaft, supra. 

14a C J. p 1393 note 2. 

97. NY—^Rzeszotarski v. Co-opera¬ 
tive Ass’n Kasa Polska, 247 N T.S. 
471, 139 Misc. 400. 

14a C J p 1393 note 1. 

Warrant of attachment wan fatal¬ 
ly defective where obtained by a 
nonresident against a foreign cor¬ 
poration m violation of a statute re¬ 
stricting the circumstances under 
which actions may be maintained 
by nonresidents against such corpo- 
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In federal courts Federal courts are authorized 
to issue attachments against foreign corporations^^ 
m accordance with the statutes and rules governing 
attachment in federal courts generally, considered 
in the CJ.S. title Federal Courts § 126, also 25 C. 
J. p 813 note 23-p 81^ note 54; 6 CJ p 94 note 
13-p 95 note 16 The property of foreign corpora¬ 
tions when found within their local jurisdiction is 
subject to attachment in the distnct courts of the 
United States acting as courts of admiralty.^® 

b. Property Subject 

Generally attachment may reach any property of a 
forergn corporation within the state of the forum. 

As a general rule an attachment may reach any 
property of a foreign corporation which is within 
the state of the forum,^ but it cannot reach or af¬ 
fect property that is not within the state ^ Howev¬ 
er, the fact that a nonresident corporation owns 
controlling stock in a local corporation does not ren¬ 
der property of the latter subject to attachment in 
a suit against the nonresident ^ 

Money, Under some statutes funds held by a res¬ 
ident agent for a foreign corporation may be at¬ 
tached.^ 


The rule that money in custodia legis is not the 
subject of an attachment, considered in the title 
Attachment § 88, does not apply where money is 
deposited by a foreign corporation under an order 
of court to meet the debt which the attachment rep¬ 
resents. 6 

Debts A creditor of a foreign corporation may 
attach a debt due to it from a resident corporation 
or individual,® although the debt was created at the 
instance of plaintifiF,*^ and the rule extends to un¬ 
paid balances due from resident subscribers to the 
stock of a foreign corporation.® On the other 
hand, a d-ebt due by a foreign corporation to an¬ 
other foreign corporation has no situs in the state 
and cannot be reached by a creditor of the latter,® 
even though the debtor foreign corporation has an 
office and is doing business in the domestic state,i® 
unless the debt was incurred in the course of its 
business within the state.^^ Also, a creditor of a 
foreign parent corporation cannot attach an indebt¬ 
edness due Its subsidiary, acting as a sales agency 
within the state.^® 

Stocks and bonds. The courts are not in agree¬ 
ment as to whether shares of stock of a foreign 
corporation are subj'ect to attachment, as is shown 


rations —Rzcazotarski v Co-opera¬ 
tive Aflfl’n Kasa Polska, supra 
sa U S,—^Harland v United « Lines 
Tel Co, CCConn., 40 P 308, 6 L 
RA 252 

14a C J p 1395 note 82 
99. US—Clarke v. New Jersey 
Steam Nav Co , C C R1, 6 P Cas 
No 2,869, 1 Story 631 

1. Ga —^Bawknigrht v. Liverpool, etc, 
Ins Co , 66 Ga 194 

NT—^India Rubber Co v. Katz, 72 
NTS 668, 65 App.Div 849. 

Tenn.—Brewer v De Camp Glass 
Casket Co, 201 SW 145, 139 Tenn. 
97. 

14a C J. p 1393 note 3 
XKltiitable title to land 
Where it is shown that the bene¬ 
ficial interest or equitable title to | 
lands within the state is in a for¬ 
eign corporation, they are subject 
to attachment by a local creditor, 
although, for purposes of business 
convenience, the legal title has been 
vested in an agent ^f the corpora¬ 
tion —J C Bngleman, Inc v Bris¬ 
coe, 291 SW 795, 172 Ark 1088. 

2. Ga.—^Bawknight v Liverpool, etc., 
Ins Co. 55 Ga 194 

Miss.—Fust Nat Bank v Mississippi 
Cotton Seed Products Co, 157 So 
349, 171 Miss. 282 

3. U.S.—^La Varre v. International 
Paper Co, D C S C, 37 P 2d 141 

4 . Miss.—Nugent & Pullen v Rob¬ 
ertson. 88 So 895, 126 Miss. 419 


5. NT—^Indla Rubber Co v Katz. 
72 NTS 658, 66 AppDiv. 849. 

14a C J. p 1394 note 11. 

6. NC—^Adel Security Co, 30 SB. 
348, 122 N.C 463. 

14a C J p 1393 note 5 

7. Conn—Siro v American Express 
Co, 121 A. 280, 99 Conn. 96, 37 A. 
LB 1250 

8. NC—Cooper v. Adel Security 
Co., 80 SE 348, 122 N.C. 463 

9. NT —^American Dryice Corpora¬ 
tion V Delancey Chemical Corpora¬ 
tion, 280 NT.S 256, 155 Misc. 661, 
affirmed 280 N.T S 267, 246 App. 
Uiv 712 

14a C J p 1393 note 7. 

10. N T —Cohn V. Enterprise Dis¬ 

tributing Corporation, 212 NTS 
39, 214 App Div 238—American 

Dryice Corporation v. Delancey 
Chemical Corporation, 280 NTS 
266, 166 Misc 661. affirmed 280 N. 
TS. 257, 245 AppDlV. 712. 

14a C.J p 1394 note 8. 

different rule prevails la. the 

courts ef the imited fftates." 

NT — Cohn V Enterprise Distribut¬ 
ing Corporation, 212 N.T S. 39, 40, 
214 AppDlV. 238. 

11. U S —Heydemann v. Westing- 
house Electric Mfg. Co., C C.AJ^^. 
T. 80 P2d 837 

NT—^Mechanics & Metals Nat Bank 
of City of New Tork v. Banque 
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Industrielle de Chine, 199 NT.S. 
817, 206 App Div. 643—^India Rub¬ 
ber Co V Katz, 72 NTS 668, 65 
App.Div 349 

Debt not subject to attachment 

Mere circumstances that defendant 
foreign corporation sent invoices for 
goods, delivered by it in Pennss*-!- 
vania under sale contract made 
therein, to New Tork office of buy¬ 
er, which was foreign corporation 
authorized to do business in New 
Tork, and checks in payment there¬ 
for were mailed from latter office to 
seller's home office in Pennsylvania, 
were insufficient to subject buyer's 
indebtedness under contract to levy 
of attachment in New Tork.—^Ameri¬ 
can Dryice Corporation v. Delancey 
Chemical Corporation, 280 NT.S. 255, 
156 Misc 661, affirmed 280 N.T S 
267, 246 AppDlV 712. 

Burden of proof 

In action begun in New Tork court 
m aid of attachment and execution 
levied on debt owed by defendant 
foreign corporation to another for¬ 
eign corporation, where pleadings did 
not disclose place where indebted¬ 
ness arose or was payable, defendant 
had burden of negativing New Tork 
situs,—^Heydemann v. Westinghouse 
Electric Mfg. Co., C.C.A.N.T., 80 P. 
2d 837. 

12. U.S.—^La Varre v. International 
Paper Co., D.aS.0., 37 P-2d 141. 
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in the title Attachment §§ 79, 92 b Bonds of a 
foreign corporation doing business in the state, de¬ 
posited with the state treasurer as required by stat¬ 
ute, are held in trust and cannot be attached, even 
after the corporation has ceased to do business in 
the state.13 

c. Effect of Insolvency, Receivership, or Disso¬ 
lution 

Generally, in the absence of a statute to the con¬ 
trary, the right to attach property of a foreign corpora¬ 
tion and the lien created thereby are not affected by the 
corporation's insolvency or by the appointment of a re¬ 
ceiver in another state. However, the attachment may 
be dissolved by the dissolution of the corporation under 
the statutes of Its home state. 

The fact that a foreign corporation has been de¬ 
clared insolvent and restrained from further con¬ 
ducting its business by the courts of its domicile will 
not preclude the right to an attachment against it.^^ 
Also, a statute of the state of a corporation's dom- 
lale requiring a general assignment for the bene¬ 
fit of creditors by an insolvent corporation to be 
made for the benefit of all its creditors does not 
preclude a citizen of such state, and a fortion it 
does not preclude a citizen of another state, from 
attaching property belonging to such corporation in 
another state.^s 

It is generally held that resident creditors of a 
foreign corporation may attach its property located 
in the state, although a receiver has been appointed 
in another state endowed with title to such prop¬ 
erty or the right to its possession.^® However, 


there is authority to the contrary,!^ ^nd it has been 
held that a resident creditor is precluded from at¬ 
taching, as belonging to a foreign corporation, prop¬ 
erty brought into a state in the performance of his 
duty by a receiver who had been appointed for it 
in another state, and who had taken possession of 
such property there under a decree vesting him with 
title thereto,although the fact that a receiver has 
taken possession of property of a foreign corpora¬ 
tion within the jurisdiction of the court appointing 
him does not prevent such a creditor from attach¬ 
ing It on finding it in another state, where the de¬ 
cree merely authorizes the receiver to take posses¬ 
sion of the property.^® Also, under some statutes 
attachments against foreign corporations, whether 
licensed or not, are void if made when the corpora¬ 
tion is insolvent and within a prescribed period be¬ 
fore the filing of a petition against it for the ap¬ 
pointment of either a primary or ancillary receiver 
in any court of competent jurisdiction within the 
state.®® 

It has been held that nonresidents of a state may 
attach a foreign corporation’s property” situated 
therein, notwithstanding a receiver has been ap¬ 
pointed in another state to whom title to such prop¬ 
erty has been assigned by the decree of the court 
appointing him;®^ but there is authority to the con¬ 
trary.®® Furthermore, a nonresident creditor of a 
foreign corporation who is a resident of the state 
in which the receiver is appointed and who is bound 
by the decree of that court will not be permitted to 
attach such property;®® and a creditor who has pre- 


13. Va.—^Rollo V. Andes Ins Co, 23 
Gratt. 609, 64 Va 609, 14 Am B. 
147. 

Ill—City Ins Co v. Commercial 
Bank, 68 Ill. 348 
14a C J. p 1394 note 14. 

15- U.S.—Schindelholz v, Cullum, 
Colo, 66 F 886, 6 C.C A. 293 

1& US —Standard Bonded Ware¬ 
house Co y Cooper & Gnffln, D.C. 
N C, 80 F 2d 842. 

Iowa—^Watts v Southern Surety Co. 
of New York. 248 N.W. 347, 216 
Iowa 160 

Pa —^Na 2 areth Cement Co v Union 
Indemnity Co., 177 A- 64, 116 Pa. 
Super. 506. 

14a C J. p 1894 note 16 

Ooxpomtioa not ftlssolved 

Appointment of statutory receiv¬ 
ers for debtor corporation by state 
of Louisiana did not dissolve such 
corporation so that foreigm attach¬ 
ment would not lie agrainst it in 
Pennsylvania, since receivers have 
no rights or powers outside jurisdic¬ 
tion of court of their appointment 
except as matter of comity, and such 
comity will not be extended when so 


doing: would result in prejudice to 
Pennsylvania creditors —^Nsizareth 

Cement Co v Union Indemnity Co., 
177 A 64, 116 Pa Super 606 
Attachment was allowed in Alaska 
on behalf of a local creditor of prop¬ 
erty in the jurisdiction belonging to 
a Minnesota corporation, although in 
Washington a receiver had been ap¬ 
pointed for the company with au¬ 
thority to take possession of its 
property, and pursuant to an order 
of the Washington court the corpo¬ 
rate property was assigned to the re¬ 
ceiver under a general assignment 
—Schoenwald v McDonald, 6 Alaska 
442 

17. Va—^Bockover v Life Assoc of 
America, 77 Va. 86 

14a C J. p 1894 note 17 

18. Conn—^Pond v Cooke, 45 Conn 
126, 29 Am B 668 

N J —Merchants' Nat Bank v Penn¬ 
sylvania Steel Co, 30 A. 645, 57 N 
J Law 336 

14a CJ p 1394 note 18. 

19. Cal—Humphreys v Hopkins, 22 
P 892, 81 Cal 561, 16 Am.S B 76, 
6 LB.A 792 

14a C.J. p 1396 note 19. 
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aa us.—Chase Nat Bank of City 
of New York v Gannon, C.C.A.N. 
J, 66 F2d 937, affirming, D.C, 
Marguette Bailey Lumber Co. v. 
Dexter Lumber & Flooring Co, 2 
F Supp 8 

14a C J p 1395 note 24 [a]. 

Statute applicable 

State statute providing that at¬ 
tachments against corporations 
should be void if made within four 
months of filing of bill for receiver 
‘'under provisions of the act" was ap¬ 
plicable to unlicensed foreign corpo¬ 
ration for which federal court had 
appointed ancillary receivers.—Chase 
Nat. Bank of City of New York v. 
Gannon, supra 

81. Del —Stockbrldge v. Beckwith, 
33 A 620, 6 Del Ch 72. 

Pa—John Bay Clark Co v Toby 
Valley Supply Co, 3 PaDist 618 
22. Mass—^Witters v Globe Sav, 
Bank, 60 NB 932, 171 Mass. 425 
83, Pa.—Solis v Blank, 49 A 802, 
199 Pa 600—Bagby v. Atlantic, 
etc., B Co, 86 Pa 291—Perkins v. 
Clear Spring Paper Co., 17 Phila. 
168 

l4a C.J. p 1895 note 23. 
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viously submitted to the jurisdiction of the court 
appointing a receiver will not be permitted in an^ 
other state to attach property there situated which 
by the decree of the appointing court has been as¬ 
signed to the receiver.24 

Effect on hen. In the absence of a statute so pro¬ 
viding,^6 an attachment hen acquired by a creditor 
on property situated within a state and belonging 
to a foreign corporation is not displaced by the sub¬ 
sequent appointment of a receiver either by the 
courts of the domestic staters or by the courts of 
a foreign state.27 Likewise, in the absence of any 
statute providing otherwise, a lien secured by levy 
of attachment on the property of a foreign corpora¬ 
tion IS not defeated by a subsequent decree of dis¬ 
solution in the state of the corporation’s creation 8 
but It has been held that an attachment levied on 
the property of such a corporation will be dissolved 
by the dissolution of the corporation under the stat¬ 
utes of Its home state.28 

d. Procedure 

Proceedings for the attachment of property of for¬ 
eign corporations are controlled by statutes, the provi¬ 
sions of which must be followed. 


The requisites for the issue of an attachment 
against the property of a foreign corporation have 
been enumerated as being that defendant should be 
a foreign corporation, and the presence of defend¬ 
ant’s property, real or personal, within the juris¬ 
diction, at the time of the issuing of the writ; or as 
to intangible property, that there is money, etc., of 
defendant in the possession of, or due or owing to 
It by, some one capable of being summoned as gar¬ 
nishee within the jurisdiction.^® 

In an attachment action against a foreign corpo¬ 
ration, recovery will depend on the legal proof pro¬ 
duced by plaintiff. If that proof is furnished, what 
becomes of the fruits of liie litigation should not 
concern defendant.®^ 

Affidavit and statement of claim. To entitle 
plaintiff to an attachment against the property of 
a foreign corporation, the affidavit must set out 
a good cause of action and such facts as give the 
court jurisdiction,®2 including all material facts pre¬ 
scribed by statute,®® otherwise the court acquires 
no jurisdiction to issue the writ. Such facts in¬ 
clude the existence of property of the corporation 
within the jurisdiction;®^ the foreign or nonresi¬ 
dent character of defendant;®® the absence of rep- 


24. Ohio—^Rice v Farnham, 4 Ohio 
S. & O P. 217, 7 Ohio N.P. 189. 

14a C J P 1395 note 20 

25. IT.S—Chase Nat Bank of City 
of New York v Gannon, C C A N J , 
60 F2d 937, affirming, DC, Mar¬ 
quette Bailey Lumber Co v Dex¬ 
ter Lumber & Flooring Co, 2 F 
Supp 3 

Ala —^Pratt v Deepwater Coal & 
Iron Co, 134 So 864, 228 Ala. 72. 
14a C J p 1396 note 24 [a] 

2a Mass—^Buswell v. Supreme Sit¬ 
ting O I H, 36 NB 1066, 161 
Mass 224, 23 LHA 846 
14a C J. p 1396 note 26. 

27. Ohio—Farmers’ Bank & Trust 
Co V Cooper Tire & Battery Co, 
178 NB 743, 37 Ohio App 54, er¬ 
ror dismissed 174 NB 140, 122 
Ohio Sf 606 
14a C J p 1396 note 26. 

‘Warehousemaa who attached de¬ 
fendant foreign corporation’s cotton 
on basis of unpaid storage charges 
acquired lien against defendant’s eq¬ 
uity therein, after satisfying sums 
due a trust company holding the 
warehouse certificates as collateral 
security, regardless of the appoint¬ 
ment of receivers for defendant in 
another state —Standard Bonded 
Warehouse Co v Cooper & Griffin, D 
CNC, 30 F2d 842 
as. Ill—^American L Assoc, v. Pas- 
sett, 102 Ill 816 

NY—^Wolff V. American Union F 
Ins Co, 156 N.YS. 104, 92 Misc 
438. 


29w Conn —^Morgan v. New York 
Nat. Bldg., etc.. Assoc, 46 A 877, 

73 Conn 151. 

30k Pa—^Rex V Paramount Rubber 
Co of New Jersey, 168 A 366, 110 
Pa Super. 586—^Monnelli v H P 
Gann Co., 100 Pa Super 610 
31. NJ—^Pan American Securities 
Corporation v Pried, Krupp Ak- 
tiengesellschaft, 198 A. 770, 16 N. 
J.Misc 225 

1 32. Pa —Mindlin v Saxony Spin¬ 
ning Co, 104 A 698, 261 Pa 364— 
Klein V Gaston de Pans, 100 Pa- 
Super 357 I 

33. S.C—Correll v Georg^ia Constr, 
etc, Co, 16 SB 166, 37 SC, 444. 

14a C J. p 1396 note 36 

Affidavit verified complaint suf¬ 
ficient 

In action against foreign corpora¬ 
tion, complaint alleging that defend¬ 
ant received from plaintiff an over¬ 
payment for goods amounting to 
specified sum, that plaintiff, not 
knowing exact value of merchandise 
sold to it by defendant, paid defend¬ 
ant a specified sum in excess of the 
amount due. that defendant retained 
excess sum, notwithstanding plain¬ 
tiff’s demand therefor, verified by 
president of plaintiff corporation of I 
his own knowledge, and supported 
by affidavits of the president stat¬ 
ing, in addition to the facts so al¬ 
leged, that defendant is a foreign 

i corporation, and that the amount is 
claimed due over and above all coun¬ 
terclaims known to plaintiff, and let- 
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ters and documents including invoic¬ 
es from plaintiff to defendant show¬ 
ing credit given to plaintiff for such 
specified amount, were held suffi¬ 
ciently to show a cause of action in 
favor of plaintiff, to warrant issu¬ 
ance of a warrant of attachment — 
Finchley, Inc, v Cooper & Co., 190 
N.Y S. 414, 198 App.Div. 369 
34k Pa —^Mindlm v Saxony Spin¬ 
ning Co, 104 A. 698, 261 Pa. 854. 

XzL the county 

Plaintiff in foreign attachment 
must aver presence of defendant’s 
property within county.—^Klein v. 
Gaston de Pans, 100 Pa.Super 367. 

35. Ark.—Sinclair Refining Co. v. 
Bounds, 127 S.W. 629 
Ohio—Cooper Tire & Battery Co v 
Farmers’ Bank & Trust Co., 163 N 
B 504, 29 Ohio App 336. 

Pa.—^Mundlin v Saxony Spinning Co., 
104 A 598, 261 Pa. 354. 

14a C J. p 1396 notes 36, 42—6 C J 
p 47 note 61 [c]. 

Allegation, suttoieut 

<1) An affidavit was held sufficient¬ 
ly to charge that defendant was a 
foreign corporation where it was al¬ 
leged that defendant was a nonresi¬ 
dent and the caption designated de¬ 
fendant as “Farmers' Bank & Trust 
Company, a corporation under the 
laws of Florida, defendant”—Cooper 
Tire & Battery Co v Farmers* Bank 
& Trust Co, 163 NB. 604, 29 Ohio 
App 336. 

(2) Allegations of application for 
warrant of attachment on affiant’s 
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resentatives of defendant on whom process can be 
served the resident character of plaintiff, un¬ 
less the action is of a prescribed kind;37 and the 
nature of the action as of the character authoriz¬ 
ing- attachment, where plaintiff is a nonresident 
Also, where the statute provides for an attachment 
against foreign corporations only in case they do 
not come within certain exceptions, it is necessary 
for the aflSdavit to negative such exceptions, in or¬ 
der that It may appear that the fact that the cor¬ 
poration is a foreign corporation is a ground for 
attachment but, where corporations which have 
complied with certain statutory requiretnents are 
exempt from attachment, it is not necessary for the 
affidavit to negative that defendant has complied 
with such requirements.^® 

Essential facts are properly shown in the affidavit 
where they are positively alleged by a person who 


may be deemed to have personal knowledge on the 
subject."*! However, they are not properly shown 
when affiant is evidently and obviously not in a po¬ 
sition to possess personal knowledge on the sub- 
ject,*2 or where the allegation concerning the fact 
IS indefinite in form Also, if these facts are al¬ 
leged on information and belief, it must appear that 
the information was derived from a competent 
source,although, in some jurisdictions, the source 
of affiant's information, where nonresidence of a 
foreign corporation is alleged on information and 
belief, need not be stated.*^ 

Defects m plaintiffs affidavit in an attachment 
proceeding against a foreign corporation may be 
cured automatically by defendants' affidavit,^® and 
some defects of this character may be cured by 
amendment.*'^ However, the omission to allege es¬ 
sential facts in the affidavit is a jurisdictional de- 


personal knowledgre that defendant 
was foreign corporation sufficiently 
showed defendant’s status as foreign 
corporation —Qrassi v. La Sociedad 
Bancaria Del Chimborazo, 210 NTS 
705, 213 App.Div 629 

(3) An allegation In a complaint 
that defendant was a foreign corpo¬ 
ration, and an affidavit made by the 
person who verified the complaint, 
stating positively that defendant was 
a foreign corporation, and that in 
the contract sued on it referred to 
Itself as of Santos, Brazil, were suf¬ 
ficient to support an attachment — 
Sorensen v. S. A Companhia General 
Commercial De Santos, Santos, Bra¬ 
zil, 180 NTS. 201. 

In California, where plaintiff, seek¬ 
ing to attach the property of a non¬ 
resident corporation, states a cause 
of action coming under Code Civ. 
Proc. $$ 637, 688 subd 1, it need not 
show the nonresidence of defendant 
in the affidavit on attachment, the 
nature of the cause of action rather 
than defendant’s residence bemg con¬ 
trolling, such showing bemg neces¬ 
sary only in causes arising under 
subds 2, 3—Stanford Hotel Co. v. 
M Schwind Co, 181 P. 780, 180 Cal. 
348. 

36. Ark—Sinclair Refining Co v. 
Bounds, 127 S.W2d 629 

Ohio —Cartmell v The Rudolph Wur- 
lltzer Co, 6 Ohio N.P.,N.S, 604. 

37. N T.—Coolidge v. American 

Realty Co, 86 NTS. 318, 91 App 
Div. 14 

S C.—Central Railroad, etc., Co v 
Georgia Constr, etc, Co., USE 
192, 32 SO. 319 
14a C.J. p 1396 note 48. 

33. N.T —Gano-Moore Coal Mining 
Co v. W. B Deegans Coal Co., 213 
N.T.S 64, 214 AppDiv. 634 
14a C.J. p 1396 note 43. 


’Affidavit Insufflolent 

In suit between foreign corpora¬ 
tions for breaoh of contract, affidavit 
of president of plaintiff failing to 
specify where oral order was given 
was insufficient to show that con¬ 
tract was made in New Tork, so as 
to support attachment under statute 
—Gano-Moore Coal Mining Co v W 
B. Deegans Coal Co, 213 NTS. 64, 
214 App Div 634 

39. Ohio—^Leavitt, etc, Co v. Ro¬ 
senberg, 93 NE 904, 83 Ohio St 
230—^Edwards Mfg Co. v Ashland 
Sheet Mill Co, 31 Ohio CirCt 414 
—^Dillon V Carlisle Garment Co, 
26 Ohio CirCt,NS, 109—Goegbic 
Boiler Works v International 
Grading & Machine Co, 17 Ohio 
Cir Ct ,N S , 606—Edwards Mfg Co 
V. Ashland Sheet Mill Co, 6 Ohio 
NP,N.S. 1. 

Affidavit siiffioleiit 

The statement in attachment af¬ 
fidavit that defendant was a "for¬ 
eign corporation not exempt by law 
from attachment” was not a mere 
"legal conclusion” but alleged as a 
fact that there was no law under 
which defendant could be exempt 
under the statutes, and hence affi¬ 
davit was sufficient.—William S 
Scull Co V. Albany Peanut Co., 19 N 
E 2d 288, 60 Ohio App 42. 

Affidavit Insufficient 
An averrment that "the defendant 
Is a foreign corporation, and it is 
not exempted from attachment as 
such, that said defendant is not a 
resident of the state of Ohio,” was 
held fatally defective on the ground 
that it was a mere conclusion—Tay¬ 
lor V Crow Motor Car Co, 16 Ohio 
NP,NS, 667. 

Exceptions not applicable 
Where a proceeding in attachment 
IS brought against a corporation un¬ 
der a particular statutory provision 
on the basis of its nonresidence in 
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a county, the affidavit need not nega¬ 
tive exceptions made under another 
statute authorizing attachment 
against a foreign corporation—^Ros- 
enham Co. v. Cohen, 13 Ohio Cir.Ct, 
NS, 102 

40* S D —Bradley v Interstate 

Land, etc., Co, 80 N.W. 141, 12 S. 
D. 28 

«. Ind.—^Hartford L. Ins Co. v 
Bryan, 68 NE 262, 26 Ind App. 
406. 

N T —Stiner v Tennessee Copper Co , 
161 NTS. 986, 176 AppDiv. 209. 
14a CJ. p 1396 note 87—6 CJ. p 47 
note 61 [b]. 

4(2. NT—^American Trading Co. v. 
Bedouin Steam Nav Co, 96 NX'S 
271, 48 Misc 624 
14a C J. p 1396 note 38. 

Affidavit insnfficieiLt 
Affidavit of attorney for foreign 
corporation, suing another foreign 
corporation, based on information, 
and merely stating attorney’s conclu¬ 
sions from client’s statements, did 
not sustain motion for warrant of 
attachment —Gano-Moore Coal Min¬ 
ing Co. v W E. Deegans Coal Co., 
213 NTS. 64, 214 App Div 634. 

43. NT—Shanks v. Magnolia Metal 
Co, 36 NTS. 385, 89 Hun 486. 

14a C J. p 1896 note 39 

44. NT —^Finchley, Inc v. Cooper 
& Co. 190 NTS 414, 198 AppDiv. 
369—Steele v Gilmour Mfg Co, 
78 NTS. 1078, 77 App.Div 199. 

14a CJ p 1396 note 40 

45. S C —G Norris Co v. Levin, 61 
SE 1103, 81 S C 36 

43 N T —^Bloom v Wrought Iron 
Novelty Corporation, 219 NTS. 92, 
128 Misc 460. 

47. Ohio —^Edwards Mfg Co. v. 
Ashland Sheet Mill Co, 6 Ohio N 
P,N.S., 1. 

Pa —^Mundlin v Saxony Spinning Co., 
104 A. 698, 261 Pa. 354. 
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feet which is incurable by amendment,^^ and such 
facts cannot be shown by additional affidavits, in 
opposition to a motion to vacate the warrant of at¬ 
tachment 

Under some statutes, if the affidavit is not filed 
in the office of the clerk of court within a prescrib¬ 
ed period after the warrant has been issued, the 
corporation may set aside the warrant and levy 
made thereunder.^® 

An attachment against a foreign corporation will 
not be vacated because of a defective affidavit 
where the judgment recites sufficient supporting 
facts, It being presumed that the judgment was en¬ 
tered on sufficient proof to support its recitals.Bi 
Also, a statement of claim in an attachment pro¬ 
ceeding against a foreign corporation cannot be at¬ 
tacked after judgment, on a garnishee’s rule, where 
the essential jurisdictional facts appear of record 

Under some statutes, where the foreign corpora¬ 
tion files an affidavit that it has a substantial de¬ 
fense to the merits of the action under which at¬ 
tachment is sought, the attachment will stand dis¬ 
missed Ipso facto, unless plaintiff enters a bond 
within a prescribed period. This, however, does 
not terminate the proceedings on the merits and 
defeat the jurisdiction of the court6^ 

Writ. Unless the controlling statute otherwise 
provides a writ of attachment may be issued and 
executed against a foreign corporation, without 
summons being first served, or notice of publica¬ 
tion being first given 5^ in some actions against 
foreign corporations where the issuance of writs 


of attachment is authorized by statute, the writ is 
the principal demand.^^ 

An allegation in a wnt that defendant has its 
principal office in another state has been held to es¬ 
tablish prima facie its status as that of a foreign 
and nonresident corporation.®® The writ need not 
allege that plaintiff is a resident or that the action is 
one in which an attachment may issue in favor of 
a nonresident against a foreign corporation, under 
a statute which merely requires the writ to state 
the ground for the issuance of the attachment.®'^ 

An amendment to a wnt of attachment correct¬ 
ing a clerical error by which defendant, a corpo¬ 
ration, was described as a domestic corporation 
while it was in fact a foreign corporation has been 
held not to affect the attachment made by virtue of 
the writ®® 

A wnt of attachment against a foreign corpora¬ 
tion must be made returnable in the same manner 
as process against individuals.®® 

Service of writ or other process, and return. It 
IS essential in attachment proceedings against for¬ 
eign corporations that the writ and other process 
shall be served in the manner prescribed by the stat¬ 
ute ®® Thus, where a statute so provides, the cor¬ 
poration must be served personally or by publica¬ 
tion within a prescribed period; otherwise the war¬ 
rant becomes a nullity and the corporation is enti¬ 
tled to an order vacating the attachment.®^ Serv¬ 
ice in accordance with statutory requirements usu¬ 
ally will be upheld, m the absence of any improp¬ 
er scheme or device for obtaining jurisdiction over 
defendant®^ 


48. N T —Cremins v. East Lake 
Woolen Co, 41 NTS 202, 26 N T 
Civ Proc 366—^Adler v Order 
American Fraternal Circle, 19 NY 
S 885, 22 NT Civ Proc 336, 28 
AbbNCas 233. 

48w NT—Gano-Moore Coal Mining 
Co v W E Deegans Coal Co, 213 
NY.S 64, 214 AppDiv 634 
Addltloiial affidavits insnffloiejit 
Allegations of additional affidavits, 
offered to cure 3 urisdictional defects 
in papers on which attachment was 
granted were insufficient to estab¬ 
lish foreign corporation’s liability on 
guaranty in contract giving it exclu¬ 
sive agency for plaintiffs’ export and 
import business in Ecuador, even if 
such affidavits could be considered 
—Grrassi v La Sociedad BancariaDel 
Chimborazo, 210 NTS 706, 213 App 
Div 629. 

50. S.C—^Lester v Pox Film Corpo¬ 
ration, 103 SE. 776, 114 SC. 414. 

Bl- N T —Belmont v. Sigua Iron 
C6., 80 N.T S 771, 80 App Div, 637 


BZ. Pa,—^Lehigh Coal & Navigation 
Co v Skeele Coal Co, 109 A. 160, 
265 Pa 634. 

63. Va.—Sun Co v Burruss, 123 S 
E 347, -189 Va 279 

54. Ind—^Dodgem Corporation v. T> 
D Murphy Shows, 183 N.B. 699, 96 
Ind.App 325» rehearing denied 185 
NE 169, 96 lnd.App 325 

55. La—^W H Hodges A Co. v. 
Pennsylvania R. Co., 132 So. 115, 
171 La 699, affirming 128 So. 62, 
14 La App 286. 

56. Vt —^Kittredge v. Fairbanks Co, 
99 A 1016, 91 Vt. 174. 

57. N.T—^Maury v American Motor 
Co, 66 NT.S 316, 26 Misc. 657, 
affirmed 57 NTS, 1142, 38 App Div. 
623 

58. Me—Marston v F. C Tibbetts 
Mercantile Co., 87 A 220, 110 Me. 
533 

69b NT—Bennett v. Hartford F. 
Ins Co, 19 Wend, 46 

eOb N.T.—McCoy v. Erie Forge & 

!89 


steel Co., 194 N.T S. 696, 118 Misc. 
861, affirmed McCoy v. Ene Forge 
Co. 194 N.TS. 696, 201 App.Div. 
670, 

14a C.J. p 1397 note 5L 
Sexvloe msufficleiLt 

In attachment proceedings against 
foreign corporation not authorized to 
do business in New York and having 
no local office, service of summons 
and complaint on other corporations 
was insufficient under statute — 
Drake v Shenandoah Pottery of Key- 
ser, W. Va. 262 N T S 705, 141 Misc. 
471. 

81. NY.—Cole V. Nash Motors Co, 
229 N.TS. 277, iSl Misc 922—Mc¬ 
Coy V. Erie Forge & Steel Co, 194 
N.T.S 695, 118 Misc 851, affirmed 
McCoy V, Ene Forge Co, 194 N.T. 
S 696, 201 APP.D1V. 670. 
eSL Sexvloe valid 
Where plaintiff's attorneys pur^ 
chased a money order ft*om an ex¬ 
press company's agent within the 
state, thereby creating a debt due 
from such agent to the company, and 
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Under some statutes service on the foreign cor¬ 
poration may be obtained by serving a curator ad 
hoc, where the corporation, although doing busi¬ 
ness within the state, has failed to appoint a resi¬ 
dent agent authorized to receive service;®^ but the 
rule is otherwise where such an agent has been 
duly appointed Other statutes authorize service 
by publication,®^ provided sufficient grounds are 
shown.®® Still other legislation permits service 
without the state by the delivery of the necessary 
papers to a director and managing agent,®^ or to 
the corporation's registered agent in the state where 
It is domiciled.®® 

If the original service on the foreign corpora¬ 
tion is defective, further service will not be al¬ 
lowed under circumstances not coming within the 
terms of a statute authorizing such further serv¬ 
ice,®® 

The return is not so defective as to require the 
wnt of attachment to be quashed because it does 
not set forth in detail the goods and chattels at¬ 
tached,^® and It need not negative the appointment 
of a process agent by defendant where that mode 
of service is not primary, but only cumulative.^! 
Also, if the officer returns that defendant has no 
last place of residence within the county, he need 
not certify that he made diligent search to find de¬ 
fendant's last place of residence However, 
where service is attempted on a resident officer or 
agent in charge of the foreign corporation's busi¬ 
ness, the return must show that the one served 
was such an officer or agent.73 

Bond, The fact that a foreign corporation, de¬ 
fendant in an attachment proceeding gives a forth¬ 
coming bond for the delivery of the property seiz¬ 


ed does not operate as a general appearance on its 
part and convert the action in rem to one in per¬ 
sonam, and prevent defendant from questioning the 
jurisdiction of the court.74 

Claims of third persons. Under some statutes, 
where a third person claims property attached as 
the property of a foreign corporation, he should 
assert his rights before the shenff in a special pro¬ 
ceeding.'^® 

Dissolution or vacation. The entering of a gen¬ 
eral appearance to the action by the corporation 
does not dissolve the attachment;*^® to do so it must 
I ordinarily perfect a bond or bail of the prescribed 
character.The acceptance of service of sum¬ 
mons and appearance by a foreign corporation does 
not waive irregularities in the procurement of the 
attachment or destroy its right to move to vacate 
the attachment on account of such irregularities.78 

A domestic corporation, not a party to the pro¬ 
ceeding, cannot move to vacate an attachment 
against a foreign corporation of the same name on 
the ground that its property has been taken under 
the attachment.'^® 

§ 1931 , - Garnishment 

a. In general 

b. Procedure 

^ a. In General 

Property of a foreign corporation, within the Juris¬ 
diction of the court, is subject to garnishment. 

Where a foreign corporation has been legally 
served with process m the state, and the court has 
jurisdiction of the property or debt sought to be 


thereafter service by foreign attach¬ 
ment was made on the agent, such 
transaction not being influenced in 
any way by plaintiff, plaintiff’s act 
In creating a debt due the company 
from Its agent not being wrongful or 
improper in itself and no fraud or 
deceit being shown in procuring the 
service, the service was valid—Siro 
V American Express Co, 121 A 280, 
99 Conn 96, 37 A L R. 1260 
GB. La—^Palmer v Avalon Oil Co, 
120 So. 781, 10 LaApp 612 
G4h La—McOovern v United Rail¬ 
way Men's Oil Ass’n, 103 So 280, 
157 La 966 

05, Kan —Sipult v Wilson Land, 
etc, Co, 146 P 829, 94 Kan 224. 

N’T—^Poster v. Electric Heat- 
Regulator Co., 37 NY.S 1063, 16 
Misa 147 

14a C.J p 1397 note 53 
07. NT—McCoy v. Erie Forge & 
Steel Co. 194 NTS. 696. 201 App 


Div 670, affirming McCoy v Brie 
Forge & Steel Co, 194 NTS 696, 
118 Misc 851 

NT—Howard Converters v 
French Art Mills, 7 N B 2d 116, 273 
NT 238, reversing 291 NTS 141, 
248 AppDiv 851 

69. Mass—Luce v. Columbia River 
Packers’ Ass’n, 190 NB 639, 286 
Mass. 343 

7a Pa—^Rex v Paramount Rubber 
Co of New Jersey, 168 A 366, 110 
Pa Super. 636 

71. Vt.—Somerville Lumber Co v 
Mackres, 86 A 977, 86 Vt 466 

72. Mich—^Davidson v Fox, 79 N 
W 1106, 120 Mich 386 

73. Mass —Luce v Columbia River 
Packer’s Ass’n, 190 NB 639, 286 
Mass. 343 

Return Insnlfiolent 
Sheriff’s return that a chip was 

attached as the property of a for- 
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eigm corporation and that such cor¬ 
poration was summoned to appear 
by delivering summons and attested 
copy of writ to a named person, an 
officer of another company, said to 
be such corporation’s agent, was in¬ 
sufficient.—^Luce V Columbia River 
Packers’ Ass’n, supra 

74. U.S —Bell Oil & Gas Co v Free¬ 
dom Oil Works Co, DC Okl 299 
F 818, 

75. NT—Harman v. City of Ft. 
Lauderdale, 234 NTS. 196, 184 
Misc 133 

76. Pa —Morinelli v H P Gann 

Co, 100 Pa Super. 610 

77. Pa—Morinelli v. H P Garin 

Co., supra 

6 C J p 327 note 12 [b]. 

78. SC —Lester v. Fox Film Cor¬ 
poration, 103 SB 776, 114 SC. 414 

79. NT—Bacon v Abbey Press, 87 
N.Y S 166, 43 Misc. 346. 
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garnished, a judgment rendered against it is val- 
id.80 

Under some statutes the funds of a foreign cor¬ 
poration in the hands of a resident agent are sub¬ 
ject to garnishment^! 

The liability of a foreign corporation as a gar¬ 
nishee generally is considered in the CJ.S. title 
Garnishment § 38, also 28 CJ p 54 note Sl-p 55 
note 60; and the junsdiction of a court in a gar¬ 
nishment proceeding over a debt owed by a foreign 
corporation to a nonresident is, considered in the 
same title §§ 125, 127, also 28 C J. p 199 notes 95-5, 
p 200 notes 17—20. 

h. Procedure 

Generally, where the garnishee Is a foreign corpora¬ 
tion, service must be had in accordance with the stat¬ 
utes of the state. 

Where the garnishee is a foreign corporation, 
service must be in accordance with the statutes of 
the state,®2 for example, under some statutes, in 
the manner in which summons in the principal ac¬ 
tion might have been made ^ 8 in the absence of 
provisions specifically applicable to such corpora¬ 
tions, service on them in a manner which would 
be good as against a domestic corporation has been 
upheld, as for example personal service made on an 
agent,8^ and the agent on whom the garnishment is 
served may himself be defendant in the judgment 
on which the garnishment proceedings were sued 
out against his principal.85 Under some statutes 
service may be made on any officer or agent found 
within the state,86 service under such a statute not 


being limited to general agents.87 Also, a corpo¬ 
ration may be the agent of a foreign corporation 
garnishee on which process may be served 8® How¬ 
ever, acceptance of service by persons as agents of 
a foreign corporation does not establish that they 
are competent to receive binding service,8® and 
there must be actual service on the corporation’s 
agent; mere acceptance of service by him is in¬ 
sufficient.®® 

A statute applicable to the service of garnishment 
on a foreign corporation in cases where the orig¬ 
inal suit is instituted by attachment is not applica¬ 
ble in other cases.®! 

The fact that a foreign corporation is exempt 
from process of garnishment under the laws of its 
home state will not exempt it from such process 
when doing business in another state,® ^ and such 
a corporation waives any objection to jurisdiction 
over its person when it answers a summons in gar¬ 
nishment without challenging the return or except¬ 
ing to the jurisdiction of the court.®® 

Where a foreign corporation is the principal de¬ 
fendant in a suit in which a debt owed to it is gar¬ 
nished, constructive service on the corporation is 
good to the extent of any lien established against 
the debt.®^ 

Statutory agent A statute authorizing process 
to be served on a statutory agent is merely cumu¬ 
lative and service may be made under a general 
statute as to service on foreign corporations.®5 The 
service of a wnt of garnishment on the secretary 
of state as the statutory agent of a garnishee for- 


sa Ill—^Lancashire Ins Co v Cor¬ 
betts, 46 NB 631, 166 Ill 692, 66 
AmS.R 275, 86 LRA. 640 

Iowa.—German Bank v American F 
Ins. Co, 60 NW. 63, 83 Iowa 491, 
32 Am S R 316 

Kan.—Sutton v Heinzle, 116 P. 560, 
84 Kan 766, 34 LRA.N.S, 238, 
rehearingr denied 116 P 614, 85 
Kan 332, 34 LRA,N.S, 239. 

Minn.—^Krafve v Roy, 107 N W 966, 
98 Minn. 141, 116 Am S R. 346 

Mo—Wyeth Hardware, etc, Co v 
Lang, 29 SW 1010, 127 Mo 242, 
48 Am SR 626, 27 LRA. 651 

•V^ash—^Neufelder v German Ameri¬ 
can Ins Co. 38 P 870, 6 Wash 
836, 36 Am SR 166, 22 LRA 287 

14a C.J. p 1398 note 60. 

81. Miss—^Nugent & Pullen v. Rob¬ 
ertson, 88 So 895, 126 Miss. 419 

82 . La—^Pelt & Tarrant Mfg Co v. 
Sinclair Agency, 4 LaApp 121 

28 CJ P 229 note 89 

83. Wash—^Frieze v. Powell, 140 P 
690, 79 Wash 488, 


84h Ga.—Jewel Tea Co v Patillo, 
178 SB. 925, 60 Ga.App. 620 

Miss—^Bean v Bean, 147 So 306, 166 
Miss 484 

28 CJ p 229 note 42. 

85 , Q-a —Cathcart v Cincinnati, etc, 
R Co, 33 S.B. 876, 108 Ga 263— 
Jewel Tea Co v Patillo, 178 S E 
925, 60 GaApp 620 

80. US—^Pere Marquette Ry. Co. v 
Western Heater Dispatch, D C 
Mich, 284 F 674 

28 C J p 229 note 44 

87. Mich —Shafer Iron Co. v Iron 
Cir. Judge, 50 NW 389, 88 Mich, j 
464. 

28 CJ p 229 note 45. 

88. NJ—Franklyn v Taylor Hy¬ 
draulic Air Compressing Co, 62 A 
714, 68 NJ.Law 118 

88. Mich —Hebei v Amazon Ins 
Co., 33 Mich 400 

90. WVa—^Pirst Nat. Bank of New 
Cumberland v. Smith, 93 S E. 766, 
80 WVa 678 

91. Mich.—Kirby Carpenter Co. v. 
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Trombley, 69 NW 809, 101 Mich. 
447 

92. Mich—^Detroit First Nat, Bank 
V Burch, 46 N.W. 93, 80 Mich. 242. 

93. Gra —Southern Pac Co v. Da- 
viBon-Paxon Co, 165 S.B 862, 45 
Ga.App. 719 

94. Ariz —^Packard Phoenix Motor 
Co. V. American-La France & 
Foamite Corporation (Pacific), 288 
P. 1024, 37 Anz 35 

9& Wash —^Barrett Mfg Co v. Ken¬ 
nedy. 131 P. 1161, 73 Wash. 603— 
Tatum V. Niagara F Ins Co., 86 P. 
660, 43 Wash 378. 

Dissolved oorpoxatloxL 

Garnishment proceeding instituted 
by service of writ on president of 
dissolved Oregon corporation and Ju¬ 
dicial sale of stock therein was valid 
under Oregon decision, since Oregon 
statute providing for service on Ore¬ 
gon corporation commissioner in ac¬ 
tion against dissolved corporation is 
merely cumulative—Scherer v. Alas¬ 
ka Shamrock Marble Co, 56 P 2d 684, 
186 Wash. 614. 
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eign corporation is of course ineffective where the 
secretary of state is not in fact the statutory agent 
of such corporation 

Return. A return of service of garnishment sum¬ 
mons on a foreign corporation may be amended by 
the officer who perfected the service.^'^ 

Insuranc£ corporations. Under some statutes 
service on a foreign insurance company as gar¬ 
nishee must be on the officer whom it is required 
by statute to designate as its agent for service of 
process,®® or is at least properly so made,®® the pro¬ 
vision for such an agent being expressly held to be 
cumulative in some Jurisdictions.^ The authorized 
agent of a foreign insurance company may be serv¬ 
ed under a statute permitting service on a "*man- 
aging officer.”^ in the absence of any express pro¬ 
vision m the statute therefor, a foreign insurance 
company may be served as a garnishee by service 
on a resident managing agent.® 

§ 1932. Venue 

a In general 

b. Constitutional and statutory provi¬ 
sions 

a. In General 

An action against a foreign corporation may be 
brought in any county where no particular county is 
specified by law. Whether a foreign corporation Is a 


''resident" In venue statutes depends on their construc¬ 
tion 

In the absence of any constitutional or statutory 
provision fixing the place of trial in actions against 
foreign corporations in any particular county, the 
action may be brought and maintained in any coun¬ 
ty m the state,^ or, as has been held, in any county 
in which it may do business and can be served.® 
It has been held, however, that having agents for 
service in the state it cannot be sued in a county 
having no such agent.® 

A suit against a foreign corporation for injury 
to land,*^ or to quiet t*tle to land,® is properly 
brought in the county where the land is situated. 

Foreign corporation as resident of staU or coun¬ 
ty. It is the rule in some jurisdictions that for pur¬ 
poses of venue a corporation is deemed a nonresi¬ 
dent of states other than the one m which it is in¬ 
corporated,® even where it has complied with all 
statutory prerequisites to doing business in such 
states ,1® and likewise it is held that a foreign cor¬ 
poration does not “reside*’ in a county of the state 
within the meaning of statutes permitting actions 
in the county wherein defendant resides.^^ 

In other jurisdictions, however, a foreign corpo¬ 
ration authorized to do business in the state is con¬ 
sidered in venue parlance to be a resident of the 
state,and it may also be a resident of a partic- 


98. Wash—^American Discount Cor¬ 
poration V Gerrard, 286 P. 666^ 156 
Wash 271. 

97. Ga—Jewel Tea Co. v Patillo, 
178 SE. 925, 50 GaApp 620 

98. Mich —^Dnieke-Lynch Co v. 
Michigan Bonding, etc, Co, 170 N 
W 43, 204 Mich 180 

Mo—Gates v Tusten, 14 S W. 827, 
89 Mo 13. 

28 CJ. p 229 note 50. 

99. Pa —Kennedy v. Agricultural 
Ins Co, 30 A 724, 165 Pa 179 

RI.—^Moshassuck Pelt Mill v. Bland- 
ing, 21 A 638, 17 R I. 279. 

28 C J. p 229 note 51 

1. Wash—Tatum v. Niagara P. Ins 
Co, 86 P, 660, 43 Wash 373. 

a. Mo —^McAllister v Pennsylvania 
Ins. Co. 28 Mo 214 

3. Ohio —Rocke v Raney, 9 Ohio 
Dec, Reprint, 617, 15 Cinc.L.Bul 
338. 

4. Idaho.'—^American Surety Co. of 
New York v District Court of 
Third Judicial Dist m and for Ada 
County, 254 P 515, 43 Idaho 589 

14a C J. p 1399 note 71. 

AotloB. in rem 

In action against foreign corpora¬ 
tion doing business in state, serv¬ 
ice on secretary, of state was suf¬ 


ficient to confer jurisdiction on cir¬ 
cuit court of county in which attach¬ 
ment had been sued out if property 
of coiporation was found therein on 
which attachment might be levied, 
at least to extent of action in rem 
—Chapman & Dewey Lumber Co v. 
Means, 88 S W 2d 829, 191 Ark 1066. 
Transitory action by nonresident 
Since a nonresident's action against 
a foreign corporation for tort com¬ 
mitted in another state is transitory, 
the venue may he laid where service 
can be had.—^Kopenhafer v Pennsyl¬ 
vania R. Co, 148 A 629, 106 N J.Law 
630 

6- Ga.—Gray v Georgia Loan & 
Trust Co, 143 SB 501, 166 Ga. 445 
—^De Loach v Southeastern Grey¬ 
hound Lines, 176 S E 518, 49 Ga 
App 662. 

e. Ga —Gray v Georgia Loan & 
Trust Co, 143 SB 601, 166 Ga 
445 

7. Tex.—^Lakeside Irr. Co. v Mark¬ 
ham Irr Co , 286 S W 693, 116 Tex 
65. 

8- Colo.—^Austin v King, 138 P 67, 
25 Colo App 363 

Okl—^Nelson v Deming Inv. Co, 96 
P. 742, 21 Okl 610 

9. Mont—Hanlon v. Great Northern 
Ry. Co., 268 P 647, 83 Mont. 16. 
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NH—^Blanchette v. New England 
Telephone & Telegraph Co, 6 A 2d 
161. 

14a C J. p 1399 note 70 
Unless a foreign corporation is 
given a domestlo residence by some 
statutory provision, it remains a non¬ 
resident of the state under a statute 
providing that a nonresident may he 
sued in any county of the state — 
Pue V Northern Pac Ry Co, 262 P. 
313, 78 Mont 4 

10. NH—^Blanchette v New Eng¬ 
land Telephone & Telegraph Co, 6 
A 2d 161 

It has been held, howevfer, that a 
corporation complying with the stat¬ 
utory prerequisites for doing busi¬ 
ness in a state a foreign corporation 
for all practical purposes of litiga¬ 
tion becomes a resident of the state 
—^Nottingham v. Newmarket Mfg 
Co, 151 A. 709, 84 NH. 419. 

11. Mont.—Hanlon v. Great North¬ 
ern Ry Co. 268 P 647, 83 Mont. 
15—^Pue V. Northern Pac Ry. Co., 
252 P 313, 78 Mont. 4. 

la. Ga.—Gray v. Georgia Loan & 
Trust Co, 143 S E. 601, 166 Ga. 446 
—Youngblood v Armour Fertilizer 
Works. 99 S.E. 314, 23 GaApp 731 
Tex—^American Fidelity & Casualty 
Co. V. Windham, Civ.App., 59 S.W. 
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'ular county or parish of the state,even though, 
in some jurisdictions at least, it is not domesticated 
there.^^ 

In some jurisdictions it would seem that a for¬ 
eign corporation may “reside” in the state or in a 
particular county within the purview of certain ven¬ 
ue statutes^ 5 and yet will b'e considered as a non¬ 
resident under venue statutes regulating other types 
of actions.!® 

b. Gcmstitational and Statutory ProTisions 

Where constitutional or statutory provisions regulate 
the matter, the particular venue or the county In which 
an action against a foreign corporation may be brought 
depends on the proper construction of the particular pro¬ 
vision. 

The place or county within a state at which ac¬ 
tions against foreign corporations doing business 


within the state are maintainable is a matter to be 
determined from the applicable constitutional or 
statutory provisions.!*^ 

Constitutional provisions. While the fixing of the 
venue of actions against foreign corporations by 
constitutional provision is not common, provisions 
of that character, somewhat different in terms, do 
exist m the constitutions of some states.!® Where 
such provisions have been made, neither the legis¬ 
lature nor the courts may provide for or permit 
suits contrary to their terms,!® it being held that 
the legislature may not limit or restrict the venue 
provided by the constitution.^® Some of these con¬ 
stitutional provisions do not, however, inhibit the 
legislature from providing additional places where 
suit may be brought,®! but elsewhere the provisions 
have been construed to be mandatory and restric¬ 
tive and not merely permissive.®® 


2d 259—Oakland Motor Car Co v 
Jones, Civ.App, 29 SW2d 861, 
mandamus denied Jones v Hick¬ 
man. 48 SW2d 982, 121 Tex 405 

la, Oa—Gray v. Georgia Loan & 
Trust Co, 143 SB 501, 166 Ga 
445—Saffold v Scottish American 
Mortgage Co, 27 SB 208, 98 Ga 
786 

Ky —^Knight v Pennsylvania R Co, 
94 S W 2d 1013, 264 Ky 412. 

La —^Ellington v Ellis & Dorsett, 2 
LaApp. 715 

Mmn—State v. District Court of 
Waseca County, 222 N.W. 624, 176 
Mmn 78 I 

S C —Tucker v. Ingram, 198 S E 25, 
187 SC 525 

By oflloe or agent 

A foreign corporation establishes 
a residence for venue purposes hy 
having an office or agent in the coun¬ 
ty for the transaction of business — 
Tucker v Ingram, supra 

14, SC —Tucker v. Ingram, supra 

15. Cal—Bohn v Better Biscuits, 
78 P 2d 1177, 26 * Cal.App 2d 61, 
hearing denied 80 P 2d 484, 26 Cal 
App 2d 61 

Breach of contract 

A statute providing that the coun¬ 
ty in which the defendants, or some 
of them, reside at the commencement 
of the action, shall be a proper coun¬ 
ty for the trial of the action, applies 
to persons, both natural and artifi¬ 
cial, and whether the corporation is 
a domestic or a foreign corporation, 
by reason of the enactment of stat¬ 
ute providing for the filing by a for¬ 
eign corporation of a certified copy 
of its articles of incorporation with 
the secretary of state and for the 
designation of a process agent for 
the state—^Bohn v Better Biscuits, 
supra. 

16l CsU.—L ong v General Petro- 

20OJ.S.—13 


leum Corporation of California, 64 
P2d 1147, 11 Cal App 2d 708 
14a CJ p 1399 note 70 [b] 

Personal injury action. 

A foreign corporation, complying 
with statutory reoiuirements to do 
business in state, does not place it¬ 
self on egual footing with domestic 
corporations, which may be sued only 
m county where obligation or liabil¬ 
ity arises or its principal place of 
business is situated, but is nonresi¬ 
dent, which may be sued for person¬ 
al injury in any county of the state 
—Dong V. General Petroleum Cor¬ 
poration of California, 64 P 2d 1147, 
11 Cal App 2d 708 

17. Pa—Shambe v Delaware & H 
R. Co, 136 A 765, 288 Pa 240 

in. Ala—May v Strickland, 180 So | 
93, 235 Ala. 482—^Ex parte Kemp, 
168 So 147, 232 Ala. 434 
Okl—^Dusbabek v. Bowers, 62 P.2d 
494, 178 Okl 19 
14a C.J. p 1399 note 74 

Suable where doing business 

(1) Under the provisions of Ala- 
Const S 232, reciting that a foreign 
corporation having Qualified to do 
business in the state by designating 
an agent and a known place of busi¬ 
ness may be sued in any county 
where it does business, the venue of 
a tort action against a foreign corpo¬ 
ration IS in the county wherein the 
corporation is doing business when 
suit is begun, and not in the county 
wherein the tort was committed — 
Davis V Jones, 184 So 896, 236 Ala. 
684—May v. Strickland, 180 So. 93, 
235 Ala. 482—^Tennessee V£^ley Oil 
& Gas Co V Martin, 140 So 429. 

(2) It IS immaterial that the cause 
of action aj^ses in another county 
or that a person residing in a second 
county IS added as defendant.—^Bx 
parte Kemp, 168 So 147, 232 Ala. 484 
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Brovisioii. for actions for damages 

(1) An action for damages may be 
maintained ag^ainst a foreign corpo¬ 
ration under Okl.Const § 43 art 9 in 
the county where an agent of such 
corporation may be found, or In the 
county of the residence of plaintiff, 
or in the county where the cause of 
action shall arise —Consolidated 
Flour Mills Co of Kansas v Sayre 
Wholesale Grocer Co, 66 P 2d 781, 
176 Okl 4i82 —^Da Payette v Bass, 
262 P 1101, 122 Okl. 182-—Tibbett & 
Pleasant v. Oklahoma State Bank of 
Frederick, 249 P. 149, 119 Okl 109. 

(2) The venue of action for dam¬ 
ages against a foreign corporation is 
properly lead in county of princii>al 
place of business of plaintiff corpo¬ 
ration, even though jurisdiction was 
obtained by attachment and substi¬ 
tuted service and no property was 
attached in such county.—Consoli¬ 
dated Flour Mills Co of Kansas v. 
Sayre Wholesale Grocer Co, supra. 

19, Ala—Louisville & N R. Co. v. 
Strickland, 122 So 693, 219 Ala. 
681—^Bx parte Western Union Tel¬ 
egraph Co, 76 So 438, 300 Ala. 
496, reversing Western Union Tel¬ 
egraph Co. V. Morrison, 74 So. 88, 
16 Ala App 582 
14a C J p 1399 note 75 
sa Ala—^Bx parte Kemp, 168 So. 
147, 232 Ala. 434. 

Okl —Tibbett & Pleasant v. Okla¬ 
homa State Bank of Frederick, 249 
P. 149, 119 Okl 109. 

14a C J. p 1899 note 76. 
an. Okl—^Prairie Oil & G^as Co. v. 
District Court of Grady County, 
174 P. 1066, 71 Okl. 32. 

14a C.J. p 1399 note 77 
aa. Ala—May v Strickland, 180 So. 
93, 285 Ala. 482—General Motors 
Acceptance Corporation v Home 
Loan & Finance Co, 120 So. 166, 
218 Ala. 681. 
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ular county or parish of the state,even though, 
in some junsdictions at least, it is not domesticated 
there.^^ 

In some jurisdictions it would seem that a for¬ 
eign corporation may '^reside” in the state or in a 
particular county within the purview of certain ven¬ 
ue statutes^s 2i.nd yet will be considered as a non¬ 
resident under venue statutes regulating other types 
of actions.!® 

b. Constitational and Statutory Provisions 

Where constitutional or statutory provisions regulate 
the matter, the particular venue or the county in which 
an action against a foreign corporation may be brought 
depends on the proper construction of the particular pro¬ 
vision. 

The place or county within a state at which ac¬ 
tions against foreign corporations doing business 


within the state are maintainable is a matter to be 
determined from the applicable constitutional or 
statutory provisions.!*^ 

Constitutional provisions. While the fixing of the 
venue of actions against foreign corporations by 
constitutional provision is not common, provisions 
of that character, somewhat different in terms, do 
exist in the constitutions of some states.!® Where 
such provisions have been made, neither the legis¬ 
lature nor the courts may provide for or permit 
suits contrary to their terms,!® it being held that 
the legislature may not limit or restrict the venue 
provided by the constitution.^® Some of these con¬ 
stitutional provisions do not, however, inhibit the 
legislature from providing additional places where 
suit may be brought,2! but elsewhere the provisions 
have been construed to be mandatory and restric¬ 
tive and not merely pennissive.®^ 


2d 259—Oakland Motor Car Co. v 
Jones, Civ.App, 29 S W 2d 861, 

mandamus denied Jones v Hick¬ 
man. 48 SW2d 982, 121 Tex 405 

la Ga.—Gray v. Georgia Loan & 
Trust Co, 143 SB 501, 166 Ga 
445—Saffold V Scottish American 
Mortgage Co, 27 SB 208, 98 Ga 
786. 

Ky—^Knight v Pennsylvania R Co, 
94 SW2d 1018, 264 Ky 412 
La.—^Ellington v Ellis & Dorsett, 2 
LaApp 715 

Minn —State v District Court of 
Waseca County, 222 N.W 624, 176 
Minn 78 

SC—Tucker v Ingram, 198 SB 26, 
187 S.C 626 

By oiXLee or agent 

A foreign corporation establishes 
a residence for venue purposes by 
having an office or agent in the coun¬ 
ty for the transaction of business — 
Tucker v. Ingram, supra 

14. SC —Tucker v. Ingram, supra | 

15. Cal —Bohn v Better Biscuits, 
78 P 2d 1177, 26 ' Cal App 2d 61, 
hearing denied 80 P 2d 484, 26 Cal 
App 2d 61 

Breach of contract 

A statute providing that the coun¬ 
ty in which the defendants, or some 
of them, reside at the commencement 
of the action, shall be a proper coun¬ 
ty for the trial of the action, applies 
to persons, both natural and artifi¬ 
cial, and whether the corporation is 
a domestic or a foreign corporation, 
by reason of the enactment of stat¬ 
ute providing for the filing by a for¬ 
eign corporation of a certified copy 
of its articles of incorporation with 
the secretary of state and for the 
designation of a process agent for 
the state—Bohn v. Better Biscuits, 
supra. 

la Cal.—^Long v. General Petro- 
20 C jr.S.—13 


leum Corporation of California, 64 
P2d 1147, 11 Cal App 2d 708. 

14a CJ p 1399 note 70 [h] 

SPersonal injury action 

A foreign corporation, complying 
with statutory requirements to do 
business in state, does not place it¬ 
self on equal footing with domestic 
corporations, which may be sued only 
in county where obligation or liabil¬ 
ity arises or its principal place of 
business is situated, but is nonresi¬ 
dent, which may be sued for person- I 
al injury in any county of the state. 
—Long V General Petroleum Cor¬ 
poration of California, 54 P 2d 1147, 
11 Cal App 2d 708. 

IT. Pa—Shambe v Delaware & H 
R Co, 185 A. 755, 288 Pa 240. 

le. Ala—^May v Strickland, 180 So 
93, 236 Ala, 482—Bx parte Kemp, 
168 So 147, 232 Ala 434 
Okl —^Dusbabek v Bowers, 62 P 2d 
494. 178 Okl 19. 

14a C J p 1399 note 74 

Suable where doing bUBlness 

(1) Under the provisions of Ala 
Const. 8 282, reciting that a foreign 
corporation having qualified to do 
business in the state by designating 
an agent €uid a known place of busi¬ 
ness may be sued in any county 
where it does business, the venue of 
a tort action against a foreign corpo¬ 
ration is in the county wherein the 
corporation is doing business when 
suit is begun, and not in the county 
wherein the tort was committed — 
Davis V Jones, 184 So 896, 286 Ala 
634—^May v. Stricklemd, 180 So 93, 
236 Ala. 482—Tennessee Valley Oil 
& Gas Co V Martin, 140 So 429. 

(2) It is immaterial that the cause 
of action arises in another county 
or that a person residing m a second 
county IS added as defendant.—Ex 
parte Kemp, 168 So 147, 232 Ala. 434. 
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Provision for actions for damages 

(1) An action for damages may be 
maintained against a foreign corpo¬ 
ration under Okl Const § 43 art 9 in 
the county where an agent of such 
corporation may be found, or in the 
county of the residence of plaintiff, 
or in the county where the cause of 
action shall arise —Consolidated 
Flour Mills Co of Kansas v. Sayre 
Wholesale Grocer Co, 56 P 2d 781. 
176 Okl 482—La Payette v Bass, 
252 P. 1101, 122 Okl 182—Tibbett & 
Pleasant v Oklahoma State Bank of 
Frederick, 249 P. 149, 119 Okl 109. 

(2) The venue of action for dam¬ 
ages against a foreigni corporation is 
properly laid in county of principal 
place of business of plaintiff corpo¬ 
ration, even though jurisdiction was 
obtained by attachment and substi¬ 
tuted service and no property was 
attached in such county —Consoli¬ 
dated Flour Mills Co. of ICansas v. 
Sayre Wholesale Grocer Co, supra, 

19. Ala—^Louisville & N, R. Co v. 
Strickland, 122 So 693, 219 Ala. 
681—^Bx parte Western Union Tel¬ 
egraph Co, 76 So 438, 200 Ala, 
496, reversing Western Union Tel¬ 
egraph Co. V. Momson, 74 So. 88, 
15 Ala App 682. 

14a C J. p 1399 note 76 
aa Ala—^Bx parte Kemp, 168 So. 
147, 232 Ala, 434 

Okl—Tibbett & Pleasant v Okla¬ 
homa State Bank of Frederick, 249 
P. 149, 119 Okl 109. 

14a CJ. p 1899 note 76. 
ai> Okl—Prairie Oil & Gas Co v. 
District Court of Grady County, 
174 P 1066, 71 Okl 32. 

14a C.J. p 1399 note 77 
a9b Ala—^May v. Stricklcind, 180 So. 
93. 235 Ala 482—General Motors 
Acceptance Corporation v. Home 
Loan & Finance Co., 120 So. 166, 
218 Ala. 681. 
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Such constitutional provisions have been con¬ 
strued as not appl 3 angf to restrict the venue of suits 
against corporation^ not legally qualified to do busi¬ 
ness in the staters or, where personal service has 
been effected, to foreign corporations no longer do¬ 
ing business in the state 

Constitutional provisions regulating the venue of 
suits against corporations gaierally, including for¬ 
eign corporations, will control venue statutes direct¬ 
ed specifically to actions against foreign corpora¬ 
tions 25 

General venue statutes. In some states the courts 
apply to actions against foreign corporations, the 
statutes prescribing the venue of civil actions gen¬ 
erally, such as statutes providing that civil actions 
shall be commenced in the county in which defend¬ 
ants, or one of them, may be found,may be sum¬ 
moned,27 or may reside,2 8 or where plaintiff re¬ 
sides and defendant may be found,29 or statutes 
providing that when neither party to a suit is a citi¬ 
zen of the state the action may be brought in any 
county.20 

Sometimes a state has a general statute provid¬ 
ing that when a corporation, company, or individual 
has an office or agency in any county for the trans¬ 
action of business, any action growing out of or 
connected with the business of that office or agency 


may be brought in the county where it is located ;Si 
and it has been held that m order to bring an ac¬ 
tion against a foreign corporation within such a 
statute two facts are essential and must concur* 
(1) The corporation must have an office or agency 
in the county; and (2) the action must grow out 
of or be connected wrth the office or agency 22 
However, some statutes of this nature have been 
broadened by amendment so as to eliminate the 
second requirement and to allow suit to be brought 
in a county where an agency, resident director, or 
office is located on a cause of action growing out 

of the company's business 23 

% 

The mere joining of a resident of a particular 
county as codefendant with a foreign corporation 
will not set the venue in such county where no 
substantial relief is sought from that codefendant.2^ 

Statutes relating to corporations generally. In 
some states the courts construe the statutes relat¬ 
ing to the venue of actions against corporations to 
comprehend actions against foreign, as well as ac¬ 
tions against domestic corporations.25 Statutes of 
this nature which have been applied to actions 
against foreign corporations include those which 
fix venue in the county where the cause of action 
accrued or in which the corporation has, or usually 
keeps, an office or agent for the transaction of its 


Oodefendant fluliject to juxlsOlotlon. 

The fact that a foreign corpora¬ 
tion not doing business In the county 
where suit was brought is sued joint¬ 
ly with another who is subject to the 
court's jurisdiction will not render 
the foreign corporation subject to 
Jurisdiction since the mandate of the 
constitutional provision that the cor¬ 
poration may be sued where it does 
business cannot be avoided.—Ala¬ 
bama Warehousing Co v. Hyatt, 164 
So 313, 26 Ala App. 117. 

St3. Ala—St Mary's Oil Engine Co 
V. Jackson Ice & Fuel Co., 138 So 
834, 224 Ala. 152 
14a CJ p 1899 note 77 [a] 

Foreign corporation not gnaUlled 
to do biudness in state, and therefore 
not within the purview of the con- 
a^tutional provision regulating the 
venue of suits against such corpora¬ 
tions, IS suable in any county where 
service may be made thereon—St 
Mary's Oil Engine Co. v. Jackson Ice 
& Fuel Co, 138 So 834, 224 Ala 152. 

94. Ala—^Parker v. Central of Geor¬ 
gia Ry Co.. 179 So 333, 233 Ala 
149. 

95. CaL—Kane v Universal Film 
Exchanges, App, 89 P.2d 693, ap¬ 
proval withheld on other grounds 
by Supreme Court 91 P2d 677— 
Bohn V Better Biscuits, Inc., App, 
78 P2d 1177, 26 CalApp.2d 61. 


2a Miss—^Dean v Brannon, 104 So 
173, 139 Miss. 812—^American Sure¬ 
ty Co V Holly Springs, 27 So 612, 
77 Miss 428 

37. Ark —Masons’ Fraternal Acc. 
Assoc V. Riley, 31 S.W 148, 60 
Ark. 678 

28. Ky—^Knight v Pennsylvania R 
Co., 94' S.W 2d 1013, 264 Ky 412 

La—^Ellington v. Ellis & Dorsett, 2 
La App 716 

Minn.—State v. District Court of 
Waseca County, 222 N.W 624, 176 
Mmn. 78 

The “resldenoe’’ of a domestic or 
foreign corporation doing business in 
a state is in the county in which its 
chief officer or agent resides when 
action against such corporation is 
commenced—^Knight v Pezmsylvania 
R. Co., 94 S.W.2d 1013, 264 Ky 412. 

Word "resldos,” m Code Prac. arts 
168, 375, concerning the venue in ac¬ 
tions of revendication of land and 
providing that defendant may be cit¬ 
ed where he has his residence means, 
m the case of a foreigrn corporation 
with a resident agent, the parish 
where the agent resides.—^Ellington 
V. Ellis & Dorsett, 2 La.App 716. 

29. Mont—^Hanlon v. Great North¬ 
ern Ry Co, 268 P. 647, 83 Mont 
16. 


30, NH—^Bishop V Silver Lake 
Min Co, 62 NH 465. 

31- Ind—^Edwards v. Van Cleave, 94 
NE. 696, 47 Ind App. 847—^Debs 

V Dalton, 34 NE 236, 7 Ind App 
84. 

sa Iowa —^Bwing v Hawkeye Oil 
Co., 174 NW 942, 189 Iowa 1037 
14a C J p 1400 note 82 [a] 

33. Tenn —^Brewer v De Camp 
Glass Casket Co, 201 S W 146, 139 
Tenn 97—Cincinnati, etc, R. Co. 

V Welch, 2 T^nn.'Civ.App 497 

34y Ga.—Gray v Georgia Loan 45s 
Trust Co, 143 SE 601, 166 Ga 
445. 

35. Ark —^Ft Smith Iron & Steel 
Mills V Southern Round Bale Press 
Co., 218 S W. 21. 139 Ark 101 
Miss.—McLeod Lumber Co. v. Man- 
assa Timber Co, 178 Se 83, 180 
Mias 562 

Mo—State ex rel Standard Fire Ins. 
Co of Hartford, Conn v Gantt, 
203 aw 964, 274 Mo. 490—State 
ex rel and to Use of Western 
Valve Co. v John GUI & Sons Co, 
220 SW 978. 204 Mo.App. 11 
Tex—Texas-Louisiana Power Co v. 

Wells, 48 SW.2d 978, 121 Tex 397 
Wis —State V. Circuit Court of 
Dodge County, 186 N.W. 732, 176 
Wis. 198 

14a C.J p 1400 note 84. 
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usual and customary business those setting the 
venue within the county in which the corporation 
has a place of business or an agent or where the 
contract is made or is to be performed ;37 those fix¬ 
ing it in the county in which the corporation is sit¬ 
uated or has its principal office or place of business 
or in which the cause of action, or some part there¬ 
of, arose those which provide that suit may be 
brought in the county where the principal office of 
the corporation is located, or where its chief offi¬ 
cer resides, or, if neither of these conditions are 
present, in the county where the corporation does 
business 'and those which provide that actions 
against corporations shall be brought in a county 
where the corporation has an office for the trans¬ 
action of business, or where some person resides 
upon whom process may be served against the cor- 

poration.'*^ 

In some states the courts hold that the statutes 
relating to corporations generally are exclusive in 
fixing venue and that statutes relating to the venue 
of actions generally are not applicable.In other 
states, while statutes relating to the venue of ac¬ 
tions against a particular class of corporations are 
construed to be ajiplicable to foreign as well as do¬ 
mestic corporations, 42 they are also construed not 
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to be exclusive so as to prevent the bringing of an 
action where venue cannot be fixed thereunder. In 
such cases other statutes or rules relating to the 
venue of transitory actions generally may be ap- 
plied.43 

Statutes relating to foreign corporations. In 
many states there are venue provisions in the stat¬ 
utes directed expressly toward defendant foreign 
corporations. Such statutes are unconstitutional 
where they arbitrarily or unreasonably discriminate 
against foreign corporations in favor of domestic 
corporations^^ but have been held not to be invalid 
where they do not so discriminate.45 

The legislatures of some states have passed stat¬ 
utes, varying in their terms, for the commencement 
of an action against a foreign corporation in any 
county which plaintiff designates in the complaint 
in any county where defendant may have an agent 
or other representative ,47 in any county in which 
the corporation does business by agents or was do¬ 
ing business by ah agent at the time the cause of ac¬ 
tion arose ;48 m a county in which the corporation 
has an agency or transacts any business or in any 
county in which it shall have its registered office or 
in which the right of action arose ;43 in any county 
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98. Mo.—State ex rel Standard Fire 
Ins Co. of Hartford, Conn, v. 
Gantt, 203 S.W 964, 274 Mo 490 
14a C J. p 1400 note 85. 

37. US — li, Lazarus Liquor Co v. 
Julius Kessler d; Co., CCAKy, 
269 F. 620. 

38. Wis—State ex rel. Johnson v, 
Aarons, 286 NW 27—State v Cir¬ 
cuit Court of Dodge County, 186 
NW. 782, 176 Wis. 198 
"FxixLOipal otfoe'* construed with 

respect to foreign corporations — 
State ex rel. Johnson v Aarons, Wis , 
286 N.W 27 

89. W.Va.—^Empire Coal, etc., Co v 
Hull Coal, etc, Co, 41 SB 917, 61 
W Va. 474—^Humphreys v Newport 
News, etc., Co. 10 S.H. 39, S3 W 
Va 186. 

40, Wash.—State v Superior Court 
of King County, 204 P 783, 118 
Wash. 674—Hammiel v Fidelity 
Mut Aid Af^oc, 85 P. 35, 42 Wash 
448. 

BseoutloiL of attaohmeiLt hond by 
foreign corporation, as ''transaction 
of business.'*—State v Superior 
Court in and for Whatcom County, 
289 P. 1028, 157 Wash 631 

41 . Mo—State v. Jones, 192 SW 
980, 270 Mo 230. 

48. Ohio —Loftus V. Pennsylvania 
R Co., 140 N.B. 94, 107 Ohio St 
852, affirming 16. Ohio App 371, 
and error dismissed 45 S Ct 97, 266 


US 639, 69 LEd 488, followed in 
Beeves v Louisville & N B. Co., 
181 NE 886, 124 Ohio St 657, dis¬ 
missed 62 set 314, 285 U.S. 524, 
76 L Bd 922 

Okl —^Dusbabek v Bowers, 62 P.2d 
494, 178 Okl 19. 

14a C J p 1400 note 89, 

Public utility corporation, statute 
held not unconstitutional as regards 
foreign corporations —^Mississippi 
Power & Light Co. v Lowe, 175 So. 
196, 179 Miss 377, appeal dismissed 
58 set 123, 802 US. 644, 82 LEd 
509. 

43. Ky—^Barnes v. Union Cent L. 

Ins Co, 182 SW. 169, 168 Ky 253. 
14a C.J p 1400 note 90. 

44i US—^Power Mfg Co. v Saun¬ 
ders, 47 set 678. 274 US 490, 71 
L.Ed 1166, reversing 276 S W 
599, 169 Ark. 748. 

Miss —Sandford v Dixie Const. Co , 
128 So 887, 167 Miss. 626 
Minn—State v. District Court, 226 
NW. 916. 

4&i Minn—Witort v. Chicago & N. 
W By. Co., 226 NW 984, 178 Minn. 
261. 

Miss —Sandford v Dixie Const Co , 
128 So. 887, 157 Miss. 626 
Tex—^Lakeside Irr Co v. Markham 
Irr Co, 286 SW 693, 116* Tex 66 
—^Pittsburg Water Heater Co. of 
Texas v Sullivan, 282 S W. 576, 
116 Tex 417 

4a Minn—^Witort v Chicago & N. 
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W By Co, 226 N.W. 934, 178 Minn. 
261 

Subject to change of venue 
This provision must be read in 
connection with another provision to 
the effect that if the county desig¬ 
nated in the complaint is not the 
proper county the action may still be 
tried therein unless there is a de¬ 
mand for a change of venue —Witort 
V. Chicago, N W By. Co. supra. 

4^« Fla —L B McLeod Const. Co. v. 
State, 143 So 594, 106 Fla. 805— 
Hocker v Western Union Tel. Co., 
34 So 901, 45 Fla. 363 

4a Ala—Johnson v Fuqua, 148 So. 
422, 25 Ala App. 292, certiorari de¬ 
nied 148 So. 424, 227 Ala. 76. 
“Doing business by agent” 

(1) Submission of original bid and 
execution of contract sind bond for 
performance of work in another 
county constitutes "doing business in 
county" by agent as respects the 
right to sue foreign sureties therein. 
—^U. S Fidelity & Guaranty Co. v. 
State, 136 So. 806, 223 Ala. 411 

(2) Nonresident corporation's tak¬ 
ing of title to timber to secure pur^ 
chase price advanced contractor, and 
buying ties ftom contractor is not 
‘Jioing business by agent."—Johnson 
V Fuqua, 148 S<>. 422, 26 Ala.App. 
292, certiorari denied 148 So. 424, 227 
Ala. 76. 

49. Pa.—^Alpha Claude Neon Corpo¬ 
ration, for Use of Pittsburgh^Out- 
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where there is property of, or debts owing to, the 
corporation or where it is found ,^0 in any county 
where the cause of action arose in any county in 
which the cause of action or a part thereof arose, 
or in which the corporation has an agency or rep¬ 
resentative, or in which its prinapal office is situ¬ 
ated, or, if It has no agent or representative in the 
state, then in the county where plaintiff resides ,5^ 
in the parish of the corporation’s domicile or where 
it has its mam office or where the cause of action 
arose,*53 in any county where plaintiff resides or 
where the corporation has its prinapal place of busi¬ 
ness or where it has an agent appointed for serv¬ 
ice m the county wherein its statutory agent re¬ 
sides or It has any estate or debts owing to it within 
the state m a county in which the cause of action 
arose, or in which the corporation usually does busi¬ 
ness, or in which it has property, or in which plain¬ 
tiff resides.56 In addition to these provisions, spe¬ 
cial provision is made by the statutes of some states 
for the venue of actions against a particular class 


of foreign corporations.®*^ It has been held that a 
statute declaring that an agent must be named by 
the corporation upon whom service may be had in 
any suit brought against it cannot be enlarged to 
mean that suits may be filed m any county and 
service made on the agent m the county in which 
he resides However, statutes requiring a for¬ 
eign corporation before transacting business in the 
state to appoint an agent to accept service of all 
writs, process, or summons necessary to give com¬ 
plete jurisdiction of the corporation to any of the 
courts of the state, have been construed not to make 
the place of trial dependent upon the» residence of 
the agent so appointed, but to require the appomt- 
ment to be for the whole state and to allow a court 
of any county to obtam complete jurisdiction by 
service of summons on the agent designated, regard¬ 
less of the residence of the agent or the location of 
the principal office or place of business of the cor¬ 
poration or of the place where the cause of action 
arose.®^ Parenthetically it should be observed that 


door Advertising Co, v. Pennsyl¬ 
vania Distilling Co, 188 A. 825, 325 
Pa 140—Shambe v Delaware & H. 
R Co, 136 A 765, 288 Pa 240— 
Woelpper v Wilkes-Barre & H R 
Co, 24 Pa.Dist 236, 43 Pa Co. 166. 
14a C J p 1400 note 92 
Terms of statate construed 

(1) "Agency’* in the statute refers 
to agencies for the transaction of 
corporate business—Shambe v Del¬ 
aware & H. R. Co, 136 A. 765, 288 
Pa 240 

(2) "Right of action" within the 
statute is synonymous with term 
“cause of action" which means that 
which creates the necessity for 
bringing the action and which arises 
when that Is not done which should 
have been done, or that is done which 
should not be done —^Alpha Claude 
Neon Corporation, for Use of Pitts¬ 
burgh Outdoor Advertising Co., v. 
Pennsylvania Distilling Co., 188 A. 
826, 825 Pa 140. 

Sffeot of BTibseaiieiLt statutes 

The authority to entertain a suit 
against a foreign corporation con¬ 
ferred by such a statute is not taken 
away or restricted by a subsequent 
statute which allows the issuance of 
process against a foreign corporation 
in a county in which it has its prin¬ 
cipal place of business or in which 
the right of action arose, where the 
subsequent statute does not pur¬ 
port to repeal the prior one and 
where it uses the word "may” in¬ 
stead of the mandatory "must” or 
"shall"—Shambe v Delaware & H 
R. Co, 136 A 756, 288 Pa, 240—lAi 
C J. p 1400 note 92 [a] 

sa U.S —Camp V Cities Service 
Gas Co, D C Okl, 17 P.Supp. 618. 

14a C.J. p 1400 note 93. 


61. Neb—^Bdgar v Skinner Packing 
Co, 200 NW 992, 112 Neb 762 
Okl —Osage Oil & Refining Co. v 
Interstate Pipe Co., 263 P. 66, 124 
Okl 7. 

52. Tex—^Empire Gas & Fuel Co v 
State, 47 S.W.2d 265. 121 Tex. 138, 
affirming, Civ App, 21 S W 2d 376— 
Allied Store Utilities Co v. Texas 
Sales & Service Co, Civ App, 78 
S W.2d 629—^Waggoner v Edwards, 
Civ App, 68 SW2d 666—Reagan 
County Purchasing Co v. State, 
Civ.App,66 SW2d 353—John Han¬ 
cock Mut. Life Ins Co v. Tor¬ 
rance, Civ.App., 270 S.W 218—Ad- 
vance-Rumely Thresher Co v. 
Moss, Civ App, 213 S.W. 690, er¬ 
ror refused. 

14a C.J p 1400 note 94. 

No agency exists for venue pur- 
I poses where the agent has been dis¬ 
charged—^Burford Oil Co. v Jefferies, 
Tex Civ App., 59 SW2d 293, error 
dismissed. 

53. La—Abadle v. National Petro¬ 
leum Corporation, 91 So. 616, 151 
La. 1076—Nelson v Continental 
Asphalt & Petroleum Co, 123 So. 

" 474, 11 La App 460 

'Attala office” does not mean the 
office in which the ' company main¬ 
tains an agent for service of proc¬ 
ess, in the absence of contrary proof 
an office having supervision of all 
the corporation’s affairs in the state 
must be deemed its main office — 
Abadie v. National Petroleum Cor¬ 
poration, 91 So. 616, 151 La. 1076 
Declared domicile 

(1) Under a former statute re¬ 
quiring a foreign corporation doing 
business in the state to file a writ¬ 
ten declaration in the office of the 
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secretary of state stating, among 
other things, the place or locality of 
its domicile was construed to allow 
suit against it only at its declared 
domicile in cases not otherwise ex¬ 
pressly provided for by statute — 
State V Western Union Tel. Co, 18 
So 910, 48 La.Ann 81. 

(2) Such statute also provided that 
on noncompliance therewith the cor¬ 
poration could be sued for any legal 
cause of action in any county or 
parish where it is doing business.— 
Davis V. Keneflck, etc., Constr. Co., 
46 So 301, 121 La. 261. 

64. Okl —Southwestern Greyhound 

I Lines V. Craig, 80 P 2d 221, 182 
I Okl. 610—^Empire Oil & Refining 
Co V. Fields, 73 P 2d 164, 181 Okl. 
231—^Phillips Petroleum Co v 
Smith, 61 P2d 184, 177 Okl 639, 
107 AL.R, 858 

66. Va—Seaboard Air Line Ry Co. 
V. J E Bowden & Co., 131 S E 246, 
144 Va. 164. 

56. N C —^Hannon v Southern Pow¬ 
er Co, 92 S B 363, 173 N C. 520 
14a CJ p 1401 note 96 

67. Neb—Juckett V. Brennaman, 167 
N.W. 925, 99 Neb 766 

Ohio—Householder v Kansas Mut. 
Life Assoc, 8 Ohio.S & C.P 321, 
6 Ohio NP 620. 

sa Ill—Craig V. Sullivan Machin¬ 
ery Co, 176 N.B. 363, 344 III. 334, 
reversing 259 Ill App 1. 

59. Ark—^American Ry Express Co. 
V. H Rouw Co., 294 SW. 401, 173 
Ark. 810—Jacks v Central Coal & 
Coke Co, 245 SW. 483, 166 Ark. 
211 . 

Miss—Sandford v. Dixie Const Co., 
128 So. 887, 157 Miss 626. 

14a C p 1401 note 97. 
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this rule is subject to the constitutional restriction 
that foreign corporations must not be discriminated 
against in favor of domestic corporations.®® 

Where so provided by statute an action may be 
brought in any county, against a foreign corpora¬ 
tion doing business in the state without authority 

§ 1933. - Objections to, and Change of, 

Venue 

Th« right to a change of venue or to have a plea of 
privilege sustained depends upon the existence of statu¬ 
tory grounds for the change of place of trial and a proper 
application or plea therefor. 

Whether or not a defendant foreign corporation 
is entitled to a change of place of trial depends on 
the constitutional or statutory provisions regulating 
such matters and defendant’s compliance there¬ 
with® 2 Such statutes must, however, be so con¬ 
strued as to accord the same treatment to foreign 
corporations as to domestic corporations.®® While 
it has been held that the court acquires no juris¬ 
diction over a foreign corporation sued in the 
wrong county and hence cannot send it to the prop¬ 


er place,®'* ordinarily where the action has been 
instituted in a county other than that prescribed by 
statute, as, for example, under a statute requiring 
the action to be tried in the county wherein the cor¬ 
poration resides,®® or has its principal place of 
business,®® or where the cause of action arose,®7 
the court is, on proper application therefor, empow¬ 
ered to change the place of trial to the proper coun¬ 
ty. Where a foreign corporation’s right to be tried 
in the county of its principal place of business de¬ 
pends on Its compliance with certain statutory direc¬ 
tions, its failure to so comply will preclude it from 
demanding a change of venue to such county.®® 

An action agamst a foreign corporation should be 
commenced in some county where the convenience 
of the parties to the litigation would be best 
served;®® and if for any reason the action is be¬ 
gun in a county where the parties and their wit¬ 
nesses would be discommoded a statute relating to 
actions generally and providing for a change of 
the place of trial in such case may be invoked.^® 
A foreign corporation is not entitled to avail it¬ 
self of the provision of a statute for a change of 


In Mississippi, while a rule con¬ 
trary to that stated in the text was 
laid down, under a statute in force 
at the time there was no provision 
that a corporation could be sued 
in the county where the cause of 
action arose —^American Surety Co 
V Holly Springs, 27 So 612, 77 Miss 
428 

GO. US—^Power Mfg Co. v. Saun¬ 
ders. 47 S Ct 678, 274 U S. 490, 71 
LBd 1165, reversing 276 SW. 599, 
196 Ark. 748 

Miss —Sandford v. Dixie Const. Co., 
128 So 887, 167 Miss. 626 

TraaoLsltory actions 

The separate or discriminatory 
classification of foreign corporations 
doing business in the state with its 
•permission and having a fixed place 
of abode therein and a resident agent 
on whom process may be served is 
improper as the situation of such 
corporations is not distinguishable 
from that of domestic corporations 
There is no reason for a statewide 
venue for the foreign corporation 
and a restricted venue for domestic 
corporations —^Power Mfg. Co v 
Saunders, 47 S Ct. 678, 274 US 49^, 
71 LEd. 1166, reversing 276 S W. 
699, 169 Ark. 748 

On plane with domestlo oorporatioas 
Foreign corporation designating a 
resident agent may be sued m the 
circuit court of the county where 
the transitory cause of action ac¬ 
crued since by so designating a resi¬ 
dent agent it is placed, as regards 
venue in transitory action, in the 
same position as domestic corpora¬ 


tion.—Sandford v Dixie Const. Co, 
128 So. 887, 157 Miss 626. 

61. Ala—St Mary’s Oil Engine Co. 
V. Jackson Ice & Fuel Co, 138 So. 
S34, 224 Ala. 162. 

Okl —Osage Oil & Befining Co v. In¬ 
terstate Pipe Co., 263 P. 66, 124 
Okl 7 

S C —^McIntyre v. United Five Cent 
& Ten Cent Stores, 172 S E 220, 
171 S C, 273. 

62. Cal —Kane v Universal Film 
Exchanges, 89 P.2d 693, 32 Cal App 
2d 366, petition denied 91 P.2d 577. 

Miss—^Hercules Powder Co. v Ty¬ 
rone, 124 So 74, 166 Miss. 75, sug¬ 
gestion of error overruled 124 So. 
476, 166 Miss. 76—^Tchula Commer¬ 
cial Co. V Jackson, 111 So 874, 
147 Miss 296 
Bight xLOt absolnto 
Foreign corporation had no abso¬ 
lute right under the statute to have 
the trial removed from the county 
wherein the action was instituted to 
the county wherein the contract in¬ 
volved was executed.—^Hobson v 
Metropolitan Casualty Ins. Co of 
I New York, 300 P. 87, 114 Cal App. 
349 

63. Minn.—State ex rel. iEtna Life 
Ins Co. V. Janesville State Bank, 
263 NW. 460, 196 Minn 604—State 
V. District Court of Otter Tail 
County, 225 N W 916, 178 Mmn. 72 

64. Wash.—State v. Superior Court 
of King County, 204 P- 783, 118 
Wash 674. 

A distlnotlon has bean drawn be¬ 
tween the right to a change of venue 
belonging to an individual who is 
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sued m the wrong county and the 
right which a corporation has against 
which an action has been brought 
in the wrong county, in the latter 
case the court, having acquired no 
jurisdiction over the corporation, 
cannot order a change of venue — 
State V. Superior Court of King 
County, supra. 

65. N.J—^Zurich General Accident & 
Liability Ins. Co v. King, 186 A 

365, 14 NJ.M1SC. 373. 

Tex —Oakland Motor Car Co v. 
Jones, Civ.App, 29 S W 2d 861, 

mandamus denied Jones v Hick¬ 
man, 48 S.W.2d 982, 121 Tex. 406. 

66. Wis.—State v Circuit Court of 
Dodge County, 186 NW. 732, 176 
Wis. 198. 

67- N J.—^Zurich General Accident & 
Liability Ins Co v King, 185 A. 

366, 14 NJMisc. 373. 

68- Cal —Kane v Universal Film 
Exchanges, 89 P 2d 693, 32 Cal App. 
2d 366, petition denied 91 P 2d 
677. 

ASLdavlts held InsnfiLcieiLt to estab¬ 
lish a statutory principal place of 
business as basis for a change of 
venue thereto.—Kane v Universal 
Film Exchanges, supra^-?Hobson v. 
Metropolitan Casualty Ins Co. of 
New York, 300 P 87. 114 Cal App. 
349. 

69. Or —^Ramaswamy v Hammond 
Lumber Co, 152 P 223, Vs Or 407. 

70- NY—Grorman v South Boston 
Iron Co., 32 Hun 71. 

Or.—^Ramaswamy v. Hammond Lum¬ 
ber Co, 162 P. 223,.78 Or 407. 
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venue to the court held nearest to the residence of 
defendantJi 

Loss or ivaiver of^ right. The court of a county 
in which an action against a foreign corporation is 
brought may properly proceed to judgment where, 
the corporation being subject to the jurisdiction of 
the courts of the state generally and jurisdiction 
having been exercised by a proper service of sum¬ 
mons upon an agent, the company makes no objec¬ 
tion to the venue ^2 The appearance of a foreign 
corporation for the purpose of questioning jurisdic¬ 
tion of the courts generally of the state over it does 
not deprive it of the right or privilege of being sued 
in the county where the statute fixes the venue of 
such suits.*^3 A foreign corporation does not waive 
the right to be tried in the proper county by a fail¬ 
ure to deny matters which were not alleged or 
proved by plaintiff.74 

Pleg of privilege A plea of privilege by a de¬ 
fendant foreign corporation must fulfill the require¬ 
ments laid down by the statutes governing such 
matters.75 Unless defendant’s plea of privilege is 
overcome by plaintiff’s countervailing plea and sup¬ 
porting evidence,76 or unless plaintiffs choice of an¬ 


other county for suit is sustained,*^7 defendants’ plea 
will be sustained,78 and where the plea is sustained 
the trial court must transfer the cause to the prop¬ 
er county 78 

A plea of privilege by a foreign corporation to be 
sued in a different county is not waived by a plea to 
the merits *0 A corporation, however, waives its 
plea of privilege under a statute to be sued in the 
county where it has an agent, by appearing and 
moving to quash the citation and agreeing on a con¬ 
tinuance 

§ 1934. Limitations and Laches 

According to a majority of the authorities a foreign 
corporation may urge a local statute of limitations as a 
defense, if it is m a position to be served with process. 

The courts are not in accord as to whether a for¬ 
eign corporation is under any arcumstances a resi¬ 
dent of the domestic state m the sense that it may 
avail Itself of the local statute of limitations in suits 
against it. According to a majority of authorities, 
a corporation may avail itself of the statute of lim¬ 
itations when sued, if, under the laws of the domes¬ 
tic state. It has placed itself in such position that it 
may be served with process.*^ Other authorities, 


71. Okl.—Roll! Oil, etc, Co v Kmgr, 
US P 90, 46 Okl. 31 

72. Iowa—^Baker v. Chicago Joint 
Stock Band Bank, 217 N.W. 621, 
205 Iowa 1269 

DiBmlBsal Impropor 
An action against a foreign corpo¬ 
ration IS improperly dismissed on the 
ground that it was brought in the 
wrong county, the remedy being a 
motion for change of venue—^Baker 
V Chicago Joint Stock Land Bank, 
supra—lia CJ p 1401 note 6 

73. Tegc.—St Louis, etc, R Co. v 
Whitley, 13 S.W 868, 77 Tex 126— 
Atchison, etc, R Co v Forhis, 
79 SW 1074, 35 TexCivApp. 266, 
266 

74. Iowa—^Bruce v State Serum & 
Supply Co, 177 N.W 467, 190 Iowa 
343 

Vo waiver 

In a jurisdiction where a foreign 
corporation is not suable in a coun¬ 
ty unless it maintains an agency 
therein where defendant's motion 
for a change of venue was made aft¬ 
er plaintiff had failed to allege 
such agency ajid had introduced tes¬ 
timony affirmatively showing that 
the corporation defendant maintained 
no agency m the county, the failure 
to deny the existence of such agen¬ 
cy does not confer jurisdiction to 
continue the trial. Furthermore, the 
petition, alleging damage caused by 
a resident veterinarian using hog 
serum furnished by defendant, which 


does not show that the veterinarian 
was acting solely as agent of the 
corporation, does not show that there 
was no liability against him apart 
fi’om that of the corporation, so that 
corporation’s failure to object to the 
petition as not stating a cause of ac¬ 
tion against agent did not waive 
right of corporation to change of 
venue.—^Bruce v State Serum & Sup¬ 
ply Co, supra 

75- Tex—^Universal Credit Co v 
Boling, Civ.App, 108 SW2d 836 
Flea held defective 
A foreign corporation’s plea of 
privilege, alleging no domicile in the 
state, IS fatally defective—Aviation 
Credit Corporation of New York v. 
University Aerial Service Corpora¬ 
tion, Tex.CivApp., 59 S.W 2d 870, er¬ 
ror dismissed 

7ft Tex.—^Universal Credit Co v 
Boling, Civ.App, 108 S.W.2d 836 
Bvldeaioe held saffioiettt to sup¬ 
port trial court's order overruling 
defendant's plea of privilege —Uni¬ 
versal Credit Co v Boling, supra. 

77. Tex —^Reynolds-Kimberhn Oil 
Co V. Perry, Civ App , 80 S W 2d 
787 

FlamtifPs alternative choice 
Cases of persons suing a foreign 
corporation in a county wherein it 
had no office or resident agent for 
injuries resulting from its negligence 
in another county have been held to 
he properly transferred to latter 
county, as prayed in plamtiff’s affl- 

1QQ 


davit controverting the plea of privi¬ 
lege to be sued in third county, 
wherein defendajQt's only agent in 
state resided —^Reynolds-Kimberlin 
Oil Co V Perry, supra. 

7ft Tex —^Massey-Hams Co v. 

Busch, Civ App, 76 SW2d 807. 
Flea improperly ovemmled where 
plaintiff failed to make a pnma facie 
plea or proof—^First Trust Joint 
Stock Land Bank of Chicago v. Mor¬ 
rison, TexCivApp, 92 S.W.2d 603— 
Massey-Barns Co v. Busch, Civ. 
App, 76 SW.2d 807. 

79. Tex—Great Southern Life Ins 
Co V Goemer, Civ App, 106 SW. 
2d 760—Sun Oil Co v. Wright, Civ. 
App, 87 SW.2d 624 
County of domicile 
Rule that, when a defendant ISles a 
proper plea of privilege setting out 
the county of his residence and such 
plea IS sustained, the trial court 
must transfer the cause to the* coun¬ 
ty of defendant's residence, applies 
to a foreign corporation which 
established its domicile —Great 
Southern Life Ins Co v Goerner, 
TexCiv.App, 106 S W 2d 750—Sun 
Oil Co V. Wnght, Civ.App, 87 S W 
2d 524 

8ft Tex —^Equitable Mortg Co* v. 
Weddington, 21 S.W 676, 2. Tex. 
Civ App 378 

81. Tex—^Houston, etc, R Cbi v, 
Granberry, 40 SW. 1062. 16 Tex. 
Civ App 891. 

82. Utah—Clawson v, Boston Acme* 
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however, have held that a foreign corporation can¬ 
not set up the statute of limitations as a defense 
when sued in the domestic courts,83 although the 
corporation owns property in the state, conducts 
business there, and has a managing agent residing 
and keeping an office in such state ,84 but m some 
jurisdictions this rule has been modified both by 
statute and judicial decisions.85 

Under the majority rule, ability to obtain service 
of process is the test of the running of the statute 
of limitations,88 so a foreign corporation which is 
amenable to process may plead a statute of limita¬ 
tions although it has not complied with statutory re¬ 
quirements imposed as a condition of doing business 
within the state, if the limitations statute would oth¬ 
erwise be a defense. 87 On the other hand, a for¬ 
eign corporation whose business is such that it is 
not incumbent upon it to put itself in a position to 
be at all times subject to service of process cannot 
plead the statute of limitations because it may at 
some time or times, perhaps unknown to one hav¬ 


ing a cause of action against it, have an agent in 
the domestic state on whom process may be 
served 88 Furthermore, to entitle a corporation to 
the benefit of the statute of limitations of a state 
other than that of its creation, it must affirmatively 
appear that it maintained an agent in such state 
upon whom service of process could have been made 
during the time necessary for the action to become 
barred,83 and no presumption will be indulged that 
the corporation has been at all times amenable to 
process so as to enable it to take advantage of the 
domestic statute of limitations.30 

Under the express provisions of some statutes, a 
foreign corporation is prohibited from urging the 
statute of limitations as a defense where it fails to 
designate an agent upon whom service may be 
had,31 or where it fails to designate another statu¬ 
tory agent within a prescribed period after an ap¬ 
pointed agent’s departure from the state.® 2 

The doctrine that a foreign unlicensed corpora¬ 
tion cannot, because of its nonresidence, avail it- 


Mines Development Co., 269 P. 147, 
151, 72 Utah 137, 69 ALR 1318. 
14a C J p 1402 note 14 

83. Nev.—^Barstow v Union Cons. 

Silver Min Co, 10 Nev 386. 

N.Y.—^Boardman v Lake Shore, etc, 
R, Co„ 84 N T. 167. 

14a C J. p UOl note 11. 

8ft. US—Tioga R Co. v. Blossburgr, 
etc, R. Co., NT, 20 Wall. 137, 22 
Li Ed 331 

14a C J. p 1402 note 12. , 

85. In New York 

<1) The rule stated In the text 
has been changed hy statute as to 
corporations which have complied 
with statutory requirements by des- 
i^matinsr an agent upon whom proc- 
■ess onay be served—Wehrenberg v 
New York, etc, R Co, 108 N.Y.S 
704, 124 AppDiv 206. 

<29 While this statute has been 
limited by subsequent legislation so 
as not to be applicable to all foreign 
corporations, a corporation not com- 
laag within its provisions may nev- 
'Crtheless avail itself of the statute 
•of limitations where it is licensed to 
■do business In the state—Comey v. 
United Surety Co, 111 N.B 832, 217 
N.Y 268, AnnCas.l917E 424—Burke 
V. Galveston, etc. R Co, 169 N.Y. 
S. 379, 173 App-Div 221. 

(3) Cases holding that a foreign 
corporation sued in the state can 
never avail Itself of the statute of 
limitations are distinguished on the 
ground that defendant corporations 
in those cases were not present in 
the state by force of a hcense sought 
for, and granted under the authority 


of local laws —Comey v. United 
Surety Co„ supra. 

(4) However, a foreigm corpora¬ 
tion, which fails to file the designa¬ 
tion of a person on whom service of 
process may be had, required under 
Code CivProc. §S 401, 432, cannot 
! avail Itself of the defense of limita¬ 
tion —Garrett v. Locke Regulator Co, 
167 N.Y.S. 64. 

86; Utah—Clawson v Boston Acme 
Mines Development Co, 269 P, 147, 
72 Utah 137, 69 A.L.R 1318. 

Ill—^Pennsylvania Co. v. Sloan, 1 Ill 
App 364. 

87. U S.—^Taylor v Navigazione 

Libera Triestina, CCA Cal, 95 F. 
2d 907. 

Utah,—Clawson v. Boston Acme 
Mines Development Co., 269 P 147, 
72 Utah 137, 69 ALR. 1318. 

14a ajf. p 1402 note 16 

As to f oreigiL ooaomeroe 
The noncompXiance by an Italian 
corporation with California statute 
providing that no foreign corporation 
should transact intra-state business 
in California without filing articles 
of incorporation, designating agent 
for service of process, and perform¬ 
ing certain other acts, would not bar 
right of such corporation to plead 
California statute of limitation m 
statutory action by longshoreman for 
injuries arising from activities of 
corporation in foreign commerce — 
Taylor v Navigazione Libera Tries¬ 
tina, C.CA.CaL, 96 P 2d 907 

88. Iowa.—Winney v Sandwich Mfg 
■ Co, 63 NW. 421, 86 Iowa 608, 18 

LRA. 624. 


89. US—Taylor v. Union Pac R. 
Co.. CCNeb., 123 P 165 

Mich.—^McLaughlin v ^tna Life Ins. 
Co of Hartford, Conn, 191 NW. 
224, 226, 221 Mich. 479, quoting 
Corpus J’Tiris. 

14a C.J. p 1402 note 18. 

Failure to desigiiate statutory agent 
A corporation which has not filed a 
designation required by statute of 
an agent upon whom process may be 
served cannot avail itself of the de¬ 
fense of the statute of limitations. 
Cal.—^Black v Vermont Marble Co, 
82 P 1060, 1 Cal.App. 718- 
Idaho—Graham v Brown Bros. Co, 
168 P 9, 30 Idaho 661. 

N.Y.—Garrett v. Locke Regulator 
Co , 167 N Y S. 64 
14a CJ. p 1402 note 18 Ca] 

90. Ill—Hubbard vl U. S. Mort¬ 
gage Co., 14 Ill App 40 

Mich.—^McLaughlin v. Aetna Life 
Ins Co of Hartford, Conn., 191 N 
W. 224. 226, 221 Mich. 479, quot¬ 
ing Corpus Juris. 

91. Idaho —Dahlstrom v. Walker. 
194 P 847. 83 Idaho 374—Graham 
V. Brown Bros Co., 168 P 9, 30 
Idaho 651 

98. Idaho.—Dahlstrom v. Walker, 
194 P. 847, 33 Idaho 374. 

Movement within state immaterial 
Under a statute such as is describ¬ 
ed in the text it was held that the 
mere fact of the designated agent's 
movement from one place to another 
within the state had no effect on the 
operation of the statute of limita¬ 
tions —Stevens v. Sacramento Sub¬ 
urban Pruit Lands Co.. 292 F. 699, 
109 CaLApp. 120. 
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self of a statute of limitations is inapplicable to a 
defense based on laches.#® 

§ 1935. Parties 

In actions asainst forelon corporations the general 
rules as to proper and necessary parties in civil actions 
apply. 

Where any decree which can he rendered will 
necessarily affect the rights of the corporation, if 
the corporation is a nonresident, so that it cannot 
be impleaded, the suit cannot proceed, but must be 
dismissed,and the same is true in a stockholder’s 
suit against directors, where the corporation is an 
indispensable party, and the alleged prevention by 
the director of the corporation’s voluntary appear¬ 
ance does not preclude him from asserting that the 
corporation was beyond the reach of process.^5 
Where, however, the action is on a contract on 
which a foreign corporation and another individual, 
association, or corporation are jointly and severally 
liable, and under the rule obtaining at the time, the 
foreign corporation cannot be sued in the state, it 
need not be made a codefendant®® The resident 
agent of a foreign corporation is a proper if not a 
necessary party to a bill by the state to enjoin the 
corporation from doing business in the state, al¬ 
though the only personal remedy provided by the 
statute against the agent is a criminal prosecution 
In a suit against a foreign corporation authorized to 
do business in the state, the receiver appointed for 
It in another state is not a necessary party;®® but, 
where a corporation is legally dissolved in the state 
of Its creation, a suit against it in another state can¬ 
not be proceeded with unless the receiver is made 
a party.®® Where, under the statutes of the state, 
after the right of a foreign corporation to do busi¬ 


ness in the state is forfeited, actions on claims 
against it may be brought against the directors as 
trustees of the corporation, the corporation is not 
a proper party defendant in such a suit.^ In a 
proper case a substitution of parties plaintiff may be 
allowed in actions against foreign corporations.® 

§ 1936. Defenses 

A foreign corporation when sued may avail itself 
of any appropriate defense which it may have. 

A foreign corporation may interpose a defense 
and counterclaim where it is brought into court as 
a defendant® In an action against a foreign cor¬ 
poration to recover a statutory penalty for failure 
of the corporation which was doing business in the 
state to obtain a license as required by statute, it is 
no defense that the statute improperly provides for 
the payment of the penalty into the general revenue 
fund of the state.** The defense of vis major can¬ 
not be raised by a foreign corporation sued on con¬ 
tract, based on an injunction issued against the cor¬ 
poration by the courts of the state of its domicile, 
where it acquiesced in and consented to the entry of 
»the decree, and where the decree does not prevent 
its compliance with the contract® 

§ 1937. Process 

At eommon law foreign corporations were not amena¬ 
ble to process, and their appearance could not be com¬ 
pelled by attachment of their property. 

At common law foreign corporations could not be 
served with process by any of the courts of com¬ 
mon law, nor could their property be attached to 
compel their appearance. The authority whenever 
it exists results from special custom or statutory 
provision.® The tendency of legislation and of ju- 


93. Ill—^Forster v. Brown Hoistinsr 
Mach Co, 185 IllApp 528, affirm¬ 
ed 107 NF 688, 266 111 287, Ann 
Casl916B 785 

94. IT.S—^Barney v. Baltimore, Md., 
6 Wall 280, 18 LUd $25. 

14a C J. p 1403 note 23. 

95. XJ S.—Phihpbar v Derby, CCA 
N.T., 86 F 2d 27, affirming, D C, 11 
F.Supp 709 

96. Mass—^Peckham v. North Par¬ 
ish Haverhill, 16 Pick 274 

97. Tenn —State v Schlitz Brew¬ 
ing Co., 69 SW 1033, 104 Tenn 
715, 78 Am SR 941 

98. SC —^Equitable Surety Co v. 
Illinois Surety Co, 94 SE. $82, 108 
SC 364 

14a C ,1 p 1408 note 26. 

99. Tex—^Life Assoc of America v. 
Ooode, 2 Tex Unrep Cas 414 

1. Cal—Carpenter v, Bradford, 138 
P 946, 23 CalApp. 560 

2i Mass.—^Horner v. Barr Pumping 


Engine Co, 65 NE. 396, 182 Mass 
304. 

Amendment of writ 
On motion by receiver of corpora¬ 
tion for leave to substitute corpo¬ 
ration as party plaintiff, asking “for 
leave to amend his writ by striking 
out the words *H, receiver,* and for 
leave to amend his declaration by 
striking out the name ‘H* and the 
word ‘receiver* wherever the same 
appear,** although motion was inac¬ 
curately drawn, amendment was 
effective to substitute corporation, 
where on making changes allowed it 
fairly appeared that suit was by 
corporation as plaintiff—^Horner v. 
Barr Pumping Engine Co, supra. 

Effect of substitntiooL 
Where action was brought by re¬ 
ceiver of corporation against foreign 
corporation by attachment, and de¬ 
fendant appeared, fact that after¬ 
ward corporation was substituted as' 
party plaintiff in place of its receiv¬ 
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er, attachment having meanwhile 
been dissolved on bond in favor of 
original plaintiff, did not oust court's 
jurisdiction over defendant, and trial 
court had power to order judgment 
on verdict which had been render¬ 
ed for plaintiff, where from time of 
his appointment receiver was only 
person who could bind corporation, 
and amendment had not changed is¬ 
sue tried or any question of evidence 
raised, and case had been fully tried 
on merits—^Horner v- Barr Pumping 
Engine Co., supra 

3. N.T—Warren Trading Corpora¬ 
tion V Kraglan Bldg Corporation, 
220 NTS 465, 220 App Div 3 
4i Mo—State v. Arthur Greenfield, 
Inc., 205 SW. 619. 

5. US —^National Carbon Co v. 
Bankers* Mortg. Co. of Topeka, 
Kan, CCA-Kan, 77 P.2d 614, 
ei Mont—Pue v. Northern Pac. Ry. 

Co, 262 P. 313, 78 Mont. 40. 

14a C J. p 1403 note 30. 
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dicial decisions is to facilitate the obtaining of serv¬ 
ice on foreign corporations With respect to proc¬ 
ess a corporation created by act of congress stands 
on the same footing as a foreign corporation.^ 

§ 1938. - Statutory Provisions 

a. In general 

b. Constitutionality 

c. Consent to 

a. In General 

Generally* specific statutory provisions have been 
enacted to provide for service of process on foreign cor¬ 
porations. In some jurisdictions provisions applicable to 
corporations generally apply to foreign corporations, 
while in others they do not; and express provisions as 
to foreign corporations have been held to be, and not to 
be, cumulative to statutes relating to corporations gen¬ 
erally. 

As a general rule, specific provisions are made by 
statute for the service of process on foreign corpo¬ 
rations,® which must be complied with where relief 
is sought against them.1® The purpose of such 
statutes is to allow a foreign corporation to be 
brought into court by such service as will bring 
home notice to it;^^ and they should be liberally 
construed for the accomplishment of this purpose, 
and all statutes applicable should be construed to- 
gether.13 Provisions for service of process on of¬ 
ficers or agents apply to personal actions as distin¬ 
guished from actions in rem.^^ 


Some statutes providing for service of process on 
foreign corporations relate to foreign corporations 
generally and are not applicable to such corpora¬ 
tions as are under special statutory regulations.^® 
While the state may provide an exclusive method 
for service,^® in some states the various methods 
provided by statute for obtaining service of process 
on foreign corporations are cumulative, so that 
service may be had by employing any one of the dif¬ 
ferent modes provided The fact that a corpora¬ 
tion is required by statute to appoint an attorney 
or agent on whom process may be served is not ex¬ 
clusive of other methods of service nor does 
such a statute repeal other statutes providing for 
different modes of service.^® However, in some 
states such a statute is deemed to provide an exclu¬ 
sive mode of service,®® at least where the corpora¬ 
tion has complied with the statute by appointing an 
agent,or at least where the statute relates to a 
particular class of corporations;®® and in some 
states statutes expressly authorizing service on the 
secretary of state on failure of the corporation to 
designate an agent on whom service of process may 
be made are held impliedly to repeal statutes author¬ 
izing service on a business representative in the 
state.®® Other statutes held not to be exclusive in¬ 
clude those requiring the corporation to designate a 
place of service,®^ and those authorizing service on 
an agent or clerk employed in an office or agency in 
all actions growing out of, or connected with, the 
business of that office or agency.®® 


7. Ohio —Burke v, McClintic-Mar- 
shall Const Co., 9 Ohio N P ,N S., 
677 

14a C J. p 1403 note 31 


8. NM—Territory v Baker, 78 P. 
624, 12 KM 456, afflnhed 26 SCt. 
375, 196 US 432, 49 L. Ed. 540. 


9, Ohio —^Burke v. McChntlc-Mar- 
shall Const Co, 9 Ohio NP., NS., 
677. 

14a C J p 1403 note S3. 


JCaasaohusettB trust 

In a proper case, service by pub¬ 
lication may be had on a “Massa¬ 
chusetts trust’* which is not a resi¬ 
dent of this state, as a foreign cor¬ 
poration—Hams V U S. Mexico Oil 
Co, 204 P 754, 110 Kan 632. error 
dismissed Trustees of United States- 
Mexico Oil Co. V. Hams, 43 SCt. 11. 
260 U S 694, 67 L Ed 467, and cer¬ 
tiorari denied Trustees of United 
Sfates-Mexico Oil Co v. Hams, 43 
S.Ct. 11, 260 U.S 720, 67 LEd 480 
la US—Huckabee v Pullman Co, 
D C Ga, 8 P 2d 43. 

Fla —Broward Estates Corporation 
V. Chillingworth, 112 So 64, 93 
Fla 366. 

N.Y—^Powell V Home Seekers* Real¬ 
ty Co., 228 NTS. 131, 131 Misc 
590. 


11. US—Junk V R J Reynolds 
Tobacco Co., DCVa, 24 F.Supp 
716 

14a C J p 1403 note 34. 

12. Ind.—^Dodgem Corporation v. D 
D Murphy Shows, 183 NE. 699, 96 
IndApp 335, rehearing denied 185 
NE 169, 96 IndApp 326 

14a C J p 1403 note 35. 

13. Ind—^Dodgem Corporation v. D, 
D. Murphy Shows, supra.. 

1^ NJ—^Brown v John P. Smythe 
& Co., 129 A 871, 98 N J.Eci. 206. 
la Ind—^Rehm v German Ins, & 
Sav Inst, 25 NE. 173, 125 Ind 
135 

10. U.S —Thompson v National Life 
Ins Co of U S of America, J> C. 
Mo, 28 F 2d 877. appeal dismissed, | 
CCA, 28 F2d 1020 
17 , U S —Southwark Foundry & Ma¬ 
chine Co V. Franz Foundry & Ma¬ 
chine Co, CCAOhio, 48 F.2d 714 
Ark —Chapman & Dewey Lumber Co 
V Means, 88 SW2d 829, 191 Ark. 
1066 

14a C J- p 1403 note 87. 

Borvloe obtalnabls udsr other law 

'ifliat pi|iaintuJ^ SMy have been able 
to obtain jurisdiction of foreign cor¬ 
poration under Vehicle and Traffic 
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Law did not preclude service on of¬ 
ficer of corporation while within the 
state.—^Etter v. Early Foundry Co. 
298 N.YS. 208. 164 Misc 88. 

IB, US —^U S V. Pacific Forward¬ 
ing Co , D C Wash, 8 F.Supp 647. 
Ark —Chapman & Dewey Lumber Co. 
V. Means, 88 S W.2d 829, 191 Ark. 
1066. 

14a C J. p 1403 note 88. 

19. Ky—^Pennebaker v. Bell City 
Mfg Co., 113 S.W, 829, 130 Ky. 592. 

14a C J p 1404 note 39. 

20. Okl — Bea Line Constr Co v 
Schmidt. 86 P. 711, 16 Okl. 429 

14a C J p 1404 note 40. 

21. Pa.—Herler v Armour, 18 Pa. 
Dist 60, 36 Pa Co 413. 

14a C J p 1404 note 41 

22. Md—Oland V Agricultural Ins. 
Co, 14 A 669, 69 Md. 248. 

14a C.J p 1404 note 42. 

23. La—Jackson v. Waters-Pierce 
Oil Co., 67 So. 822, 136 La 764 

14a C J p 1404 note 43 

24. S.C.—^Littlejohn v. Southern R. 
Co., 22 SE. 761, 46 S.C. 96. 

25. Iowa.—^Moffltt V Chicago Chron¬ 
icle Co.. 78 N.W. 46, 107 Iowa-407. 
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A provision for service on the corporation com¬ 
missioner in a suit against a foreign corporation 
having no resident agent does not apply to a cor¬ 
poration whose business is wholly interstate, where 
the term “doing business,” as used in the statute, is 
intended to mean doing such business as to require 
the corporation to pay a fee and secure a license 26 

Stfitutes relating to corporations generally. There 
is a conflict of authority on the question whether 
statutes relating to service of process on corpora¬ 
tions generally and not expressly relating to foreign 
corporations are applicable to foreign corporations, 
some courts holding that they are,2 7 and others 
that they are not.28 There is a like conflict on the 
question whether statutes expressly providing for 
service on foreign corporations are exclusive or 
whether they may be construed as cumulative to 
statutes relating to process against corporations 
generally, some courts holding that they are exclu¬ 
sive,2 9 and others that they are cumulative.20 

b. Constitationality 

statutory provisions for service of process on foreign 
corporations are within the power of the legislatures to 
enact, and are yalid so long as they are not unreason¬ 
able or contrary to the principles of natural justice. 

The legislature of a state has power to provide 
for the service of process on foreign corporations 
doing business in the state 21 Statutes prescribing 
the mode of service^^ and designating the officer or 


agent, either of the corporation or of the state, to 
be served22 are valid, so long as they are not un- 
reasonable24 or contrary to the principles of nat¬ 
ural justice.25 In designating an agent on whom 
process may be served, the legislature cannot con¬ 
clusively declare nor prescribe in advance what 
shall constitute a sufficiently representative agency 
so as to put It beyond the power of the courts to 
decide whether the person served bears such a re¬ 
lation to the company that service on him may well 
be deemed notice to the corporation 26 it is open 
in every case to show that the agent served stands 
in no representative character to the pompany; that 
his dutifes are limited to those of a subordinate em¬ 
ployee or to a particular transaction.27 As stated 
infra §§ 1941-1945, the question will be determined 
by the courts on the facts as they arise according 
to the principles of law which apply. Within these 
limitations, the nature and character of the provi¬ 
sions made are matters committed to the wisdom 
and discretion of the legislature.®8 A statutory 
classification which places all nonresident domestic 
corporations, which elect to have their places of 
business and works outside the state, and all for¬ 
eign corporations coming into the state, on the same 
footing in respect to service of process is reason¬ 
able and not open to constitutional objection.®® 
Where a foreign corporation is doing business in 
the state with the consent of the state, it is subject 
to such changes as may be made from time to time 


06, Or—Winslow Lumber Co. v Ed¬ 
ward Hines Lumber Co., 266 
248, 126 Or. 68 

017, Ill —Hall V Metropolitan Life 
Ins Co, 18 NE.2d 888, 298 IllApp 
83 

Iowa.—^Walter M Toole Co v Dis¬ 
tributors* Group, 261 NW. 689, 217 
Iowa 422 

N'.J—^Brown v John P Smythe & 
Co, 129 A 871, 98 N.J.Eq. 206, 

14a C J p 1404 note 46 
28. US —^McCullough v United Gro¬ 
cers* Corp, DC Ohio, 247 P. 880 
14a C.J. p 1404 note 47. 

28. U S —^McCullough V. United Gro¬ 
cers* Corp, supra. 

14a C J. p 1404 note 48 

Pla—Thomas Inv Co v. Nel¬ 
son, 182 So 210, 132 Pla. 697. 

Ill—Hall V. Metropolitan Life Ins 
Co, 18 NE.2d 888, 298 IllApp 88 
Pa—^Hessling v Peerless Oil Co of 
Delaware, 24 PaDist. & Co. 397 
14a C.J. p 1404 note 49. 

31. Iowa—^Elk River Coal & Lum¬ 
ber Co V. Punk, 271 N.W 204, 222 
Iowa 1222, 110 ALR. 1416—Kal- 
bach v. Service Station Equipment 
Co., 224 N.W. 78, 207 Iowa 1077 
14a C J p 1404 note 50 
33. U.S.—^Enkson v. Prink Co, D. 


CMass, 16 P2d 498, vacated on 
other grounds, CCA, Prink Co v 
Erikson, 20 P 2d 707 
D C.—^Hoffman v. Washingrt on-Vir¬ 
ginia Ry Co, 44 AppDC 418 
Me—Ouellette v. City of New York 
Ins Co, 174 A. 462, 133 Me, 149. 
14a C J p 1404 note 61 

33. U S —State of Washingrton ex 
rel. Bond & Goodwin & Tucker v 
Superior Court of State of Wash¬ 
ington for Spokane County, 63 S 
Ct 624, 289 US 861, 77 L Ed 1266, 
89 ALR 653, affirming State ex 
rel. Bond & Goodwin & Tucker v. 
Superior Court of Spokane County, 
16 P.2d 660, 169 Wash 688—Meade 
Pibre Co. v Vam, C C.A SC, 3 P. 
2d 620,. certiorari denied 46 S Ct 
28, 269 US 564, 70 LEd 414. 
Mass—Trojan Engineering Corpora¬ 
tion V Green Mountain Power Cor¬ 
poration, 200 NE 117 
Okl—Geo O Richardson Machinery 
Co V Scott, 261 P 482, 122 Okl 
126, certiorari granted 47 S.Ct 687, 
274 U.S 729, 71 L.Bd 1319, certi¬ 
orari dismissed 48^SCt 264, 276 
U.S. 128, 72 LEd 497—Kaw Boil¬ 
er Works V. Prymyer, 227 P. 453, 
100 Okl. 81, opinion recalled and 
reflled 231 P 1069, 106 Okl. 177. 
14a C J. p 1404 note 52. 
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Limitation on power to designate 

Generally, state may provide for 
service of process on foreign corpo¬ 
rations doing business therein, but 
power to designate officer on whom 
service may, be made relates to busi¬ 
ness and transactions within juris¬ 
diction of state—Protas v Modern 
Inv Corporation, Ark., 128 SW2d 
360 

34w U.S—St. Clair v. Cox, Mich, 1 
set 364, 106 US 360, 27 LEd. 
222 . 

14a C J. p 1406 note 64 

33, U S —St. Clair v Cox, supra. 

14a C J p 1406 note 56 

36. US —^Prawley Bundy & Wilcox 
V Pennsylvania Casualty Co, C.C. 
Pa, 124 P 259 

37. US —St Clair v Cox, Mich, 1 
set 864, 106 U.S. 360, 27 LEd 
222 

14a CJ p 1406 note 57. 

38. U S —Swarts v Christie Gram 
& Stock Co, C.C Mo, 166 P 388. 

Utah—Bristol v Brent, 110 P. 366, 
88 Utah 58 

89. U.S —St Mary's Pranco-Amen- 
can Petroleum Co v West Vir¬ 
ginia, WVa, 27 set 182, 208 U.S. 
188, 51 LEd 144. 
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m the law of the state touching service of process 
on It.*® 

c. Consent to 

A foreign corporation doing business In a state Is 
considered as consenting to be served with process in 
the manner provided therein, or any other manner there¬ 
after provided while It continues to do business. 

A corporation is deemed impliedly to have agreed 
that It may be served with process according to the 
statutes of the state in which it does business by 
the fact that it enters the state and transacts busi¬ 
ness therein.^i Where written consent to service 
on a state officer is given, as required by statute, the 
corporation is bound thereby, notwithstanding the 
statute does not require the notification of the cor- 
poration.'*^ Although a statute requires the filing 
of written consent to service, a foreign corporation 
may be served on a cause of action arising in the 
state before the consent for such service has been 
filed>3 

By continuing to do business in the state after a 
change in the statutes relative to service of process, 
a foreign corporation impliedly consents to the 
terms of the new or amended statute, at least to the 
extent of consenting to service of process on an 
agent so far representative in character that the law 
would imply authority in him to receive such service 
within the state.^^ 


§ 1939. - General Form and Requisites 

Process against foreign corporations is, in general, 
governed by the rules as to the form and requisites of 
process in civil actions. 

In general, process against a foreign corporation 
may usually issue in the form required in other civil 
actions.'*5 The summons must run against the cor¬ 
poration and summon it to appear; it is insufficient 
where it merely summons the agent on whom it is 
served^® However, a summons directed to the 
manager of the corporation instead ofi to the cor¬ 
poration Itself, when served on the proper person 
and Its purport and effect fully understood, is not 
insufficient when the statute provides that defects 
or want of form should not invalidate the process.^^ 
A summons setting forth the full corporate name of 
defendant is sufficient without reciting that it is a 
corporation.^® The summons need not set forth the 
circumstances rendering the corporation liable to 
suit within the state,^® and need not name the agent 
on whom it is to be served However, the naming 
of the agent in the summons is sometimes stated to 
be desirable®^ and to constitute good practice 
The petition need not pray for the issuance of cita¬ 
tion,®® and plaintiff is not required personally to re¬ 
quest the clerk to issue the citation.®^ 

§ 1940. -Place of Service 

Process must be served in the proper place, and with¬ 
in the state If a personal Judgment is sought; and any 


40k Mich—Daniels v Detroit, etc, 
R Co , 128 N.W 797, 168 Mich 468 
14a C J P 1405 note 67. 

41. IT S.—S V. Pacific Forward- 
ins Co, D.CWash, 8 F Supp 647. 

Me—Ouellette v. City of New York 
Ins. Co, 174 A. 462, 133 Me. 149 
Okl—^Fitz v. Hope Lumber & Sup¬ 
ply Qo., 84 P.2d 421 
Wash—^tate ex rel. Bond & Good¬ 
win & Tucker v. Superior Court 
of Spokane County, 15 P 2d 660, 
169 Wash. 688, afilrmed State of 
Washinsrton ex rel Bond & Good¬ 
win & Tucker, Inc., v. Superior 
Court of State of Washlngrton for 
Spokane County, 58 S Ct 624, 289 
US. 361, 77 L.Bd 1256, 89 ALR 
653 

14a C J. p 1406 note 69 

42 , Pa —’Mazzoleni v. Transamenca 
Corporation,' 169 A. 127, 818 Pa. 
817. 

Bffeot of rsfflstratloiL 

Where foreign corporation resrls- 
tered under Securities Act, and ex¬ 
pressly agreed to respond to service 
on securities conomisslon, provision 
for such service was reasonably 
adapted to give notice, but Securi¬ 
ties Act impliedly requires securities 
commission to send foreign corpora¬ 
tion notice of process i^erved on it as 


agent of foreign corporation—^Maz- 
zoleni V. Transamenca Corporation, 
supra. 

43. Kan—^Wait v. Mornson, 281 P. 
906, 129 Kan. 58. 

44. US —Connecticut Mut. L. Ins. 
Co V Spratley, Tenn, 19 S Ct 308, 
172 US. 602, 43 LFd 569. 

45. NT.—Gibbs V Queen Ins. Co, 
63 NY. 114, 20 Am.R. 513. 

14a C J, p 1406 note 71. 
tTse of printed form 

Service' of summons on foreign cor¬ 
poration without agent in state un¬ 
der statute providing for service on 
secretary of state, mailing of copy 
to coiporation or officer thereof and 
allowance of forty days theVeafter 
for appearance, is proper, although 
summons was on printed form con¬ 
taining statements of three times for 
appearance, la.st of which read, ‘Tn 
all other cases, thirty days,'* pursu¬ 
ant to statutory amendment.—O'Neill 
V. Lang Transp Corporation, D C 
Nev, 19 F.Supp 477. 

tJader early statutes, however, it 
was sometimes held that action 
against such defendant must be be¬ 
gun by attachment.—^Middlebrooks v. 
Springfield F Ins. Co., 14 Conn 801— 
^14a C.J. P 1406 note 72. 

2D3; 


Attachment as prerequisite to order 
for service by publication see in¬ 
fra 6 1946. 

46. Md—Smith Premier Typewriter 
Co. V Westcott, 75 A. 1052, 112 
Md. 146 

47. U.S.—Junk v, R J Reynolds 
Tobacco . Co., D C Va, 24 F.Supp. 
716. 

48. N.C—^Fisher v Traders’ Mut L. 
Ins Co, 48 SB. 667, 136 NC. 217. 

49. Pa.—^Benwood Ironworks v. 

Hutchmson, 101 Pa. 359. 

50. Tex —^E1 Paso, etc., R Co v. 

Kelly, Civ.App, 83 S.W. 855, re¬ 
versed on other grounds 87 SW. 
660, 99 Tex 87. 

14a C.J. p 1406 note 76. 

51. Miss.—Continental Ins. Co. v. 

Mansfield, 45 Miss. 311. 

56. Tex.—^B1 Paso, etc., R. Co. v. 

Kelly, Civ.App, 83 SW 855, re¬ 
versed on other grounds 87 SW. 
660, 99 Tex. 87. 

53. Tex—Sun Mut Ins, Co. v. Hol¬ 
land, 2 TexACiv.Cas 6 443 

54u Tex.—^Holcomb & Hoke Mfg Co 
V. Amason, Civ.App, 2 S.WJId 866.* 
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statutory requirements as to place of service must be 
complied with. 

In case the statute fixes the place at which proc¬ 
ess shall be served its provisions must be followed 
Where an agent has been designated to receive 
service of process, service may be made on him m 
a county other than that in which suit is brought,®® 
provided the suit is brought in the proper county.®^ 
The same is true where the statute authorizes serv¬ 
ice on a state official,®® who should, it has been held, 
be served in his office.®® Where process may be 
served on the principal officer of a foreign corpo¬ 
ration, It may be served on him in the county where 
he resides;®® and, under some statutes, must be 
there served if served on an agent 

Service must be made within the limits of the 
state in order to authorize a personal judgment;®^ 
but the rule is otherwise where a judgment or de¬ 
cree in personam is not sought and the case falls 
within the provisions of a statute authorizing the 
giving of notice outside the state.®® 

That a statute requires the corporation to desig¬ 


nate a place for service of legal papers does not 
prevent service of process at some place other than 
the one so designated,®'^ and a statute authorizing 
service on an employee in charge of a branch office 
does not require service at such office, but the em¬ 
ployee may be served at any place where he may be 
found in the county where the branch office is lo¬ 
cated.®® A requirement that process be served on 
the corporation’s agent at its place of business does 
not make it necessary that the corporation own or 
rent the budding m which it conducts such busi¬ 
ness.®® 

§ 1941. — ■ Persons Who May Be Served in 
General 

Statutes providing for service of process on foreign 
corporations generally specify the persons, officers, or 
agents on whom service may or must be made, and 
such provisions must be followed. 

The provisions of the statute designating the of¬ 
ficer or agent who may be served must be fol- 
lowed,®7 and service may be made on any of the of- 


B5. Miss —^American Surety Co. v. 
Holly Springs, 27 So 612, 77 Miss. 
428. 

14a C J p 1406 note 80 
Ba Ky—Dye Bros v. Butler, 272 S 
W 426, 209 Kv 199 
Ohio—Blanton v. Burroughs Adding 
Machine Co, 18 Ohio N P ,N S , 423 
Tenn—^McClearen v XT. S Fidelity & 
Guaranty Co, 77 SW2d 461, 168 
Tenn. 268 

Tex—Standard Acc Ins Co v Ed¬ 
wards, CivApp, 1 SW2d 321, er¬ 
ror dismissed 
14a C J p 1406 note 81. 

In Arkansas 

(1) Under Crawford & MDlg $ 
1829, service on foreign corporations 
on desigrnated agent at any place in 
state was sufficient to give court ju¬ 
risdiction, whether made in county 
of court or not—^Fidelity Mortg. Co. 
V. Evans, 270 S.W 624, 108 Ark 459 
—14a C.J p 1406 note 81 [a] 

(2) This provision was held uncon¬ 
stitutional as discriminatory, since 
domestic corporations or natural per¬ 
sons could be served only in the 
county where domiciled, or where an 
office or agent on whom service could 
be had was maintained—^Power Mfg 
Co. V Saunders, Ark, 47 S Ct, 678, 
274 US 490, 71 LEd. 1166 

<3) Consequently, service of sum¬ 
mons in one county on a designated 
process agent is invalid as against 
foreign corporation, where action 
was brought in another county under 
statute which provided that foreign 
corporations might be sued in what¬ 
ever county they did business and 
that service might be on their agent 
in such county, in absence of proof 


that corporation did business and 
had agent in county of smit, and the 
fact that foreign corporation was au¬ 
thorized to do business within state, 
and did do business in a certain 
county only, does not bring jt with¬ 
in a statute construed as requiring 
that it have an officer or agent with¬ 
in such county—^Anheuser-Busch v 
Manion, 100 SW2d 672, 193 Ark 
406. 

Statutory provtsions affecting serv¬ 
ice in oounty other than, where 
writ Issues 

—Laroche, for Use of Travelers 
Ins Co, V Farm Bureau Mut Au¬ 
tomobile Ins Co, 81 Berks Co.L.J 
251 

57. Miss —^Alabama Power Co v 
Jackson, 179 So 571, I 8 l Miss 691 

Va —^Deatnck v State L. Ins, Co, 
69 S E. 489, 107 Va. 602. 

58. NY—^People v. City Court Jus¬ 
tices, 11 NT.S 778, 26 Abb N.Cas 
403, 19 N T.Civ.Proa 418 

B 8 . Mich —^Huckle v. Mt Forest 
, Babbitries, 236 NW. 218, 263 Mich 
441. • 

BOu Ga—Augusta Nat Bank v 
Southern Porcelain Mfg Co, 66 
Ga. 86 

61. W Va.—Leiter v, American-La 
France Fire Engine Co., 104 SE 
66 , 86 WVa. 699. 

aa. Iowa—^Fisher & Van Gilder v 
First Trust Joint-Stock Land Bank 
of Chicago, 231 NW 671, 210 Iowa 
631, 69 A.LR 1340—Kalbach v 
Service Station Equipment Co., 224 
N.W 78, 207 Iowa 1077 
La.—Standard Motors Finance Co. v. 
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Yellow Bayou Qm & Planting Co, 
1 LaApp 424 

Mont —State ex rel Taylor Laun¬ 
dry Co v Second Judicial Dist 
Court in and for Silver Bow Coun¬ 
ty, 67 P 2 d 772, 102 Mont 274, 113 
A.LR. 1 

NY.—^Howard Converters v. French 
Art Mills, 7 N.B,2d 116, 278 NY. 
288, reversing 291 N.Y S 141, 248 
App Div 851 

Pa—Popky V Z M C Sales Corpo¬ 
ration, 31 Luz Leg Reg. 460. 

14a C J. p 1406 note 85. 

08. Ind.—Michigan Trust Co. v. Pro- 
basco, 68 NB 266, 29 Ind App. 109. 

14a CJ. p 1406 note 86 . 

® C —McLaughlin v Internation¬ 
al Harvester Co of America, 175 
SB 810, 178 SC 338—Tunstall v 
Lerner Shops, 169 SB 386, 160 S, 
C. 667. 

601 Ark—^Black Springs Lumber Co 
V Palmer, 96 S.W2d 469, 192 Ark 
1032. 

80. Ark.—Ramey v. Baker^ 34 S W 
2d 461, 182 Ark. 1043 

07. U.S —Carnegie Office Appliance 
Co V Thomas A Edison, Inc, D 
C.N C, 28 F 2d 626—Hutchinson v 
U S Shipping Board Emergency 
Fleet Corporation, D.C.Fla., 18 F 
2d 954. 

N.Y.—Cochran Box & Mfg Co v. 
Monroe Binder Board Co, 188 N Y. 
S. 697, 197 AppDiv 221 , affirmed 
184 N.B 647, 232 NY 603—Hal- 
pem V. Pennsylvania Lumber In¬ 
dustries, 244 NYS 372, 137 Misc 
688 —MednicofC v. Liashing, 237 N. 
YS. 696, 135 Misc. 485 

Utah.—Boston Acme Mines Develop- 
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ficers specified Where service is made on a per¬ 
son other than the officers or agents designated by 
statute, the service is not rendered valid by the fact 
that the corporation received the summons and com¬ 
plaint from the person served.®^ Where the cor¬ 
poration, as required by the statute, has named a 
particular officer residing in the state as its agent 
for service of process, service on some other officer 
is invalid,*^0 but designation by the corporation of 
certain persons as its agents for service does not 
render invalid jservice on others who are in fact its 
agents for that purpose under the provisions of the 
statuteJi Where service is made on two or more 
persons as representatives of a foreign corporation 
and one of the persons served comes within the stat¬ 
ute authorizing service, it is immaterial whether 
the service on the other persons is or is not valid.72 
Also, where, under the statutes of the state, service 
may be had on any one of several designated offi¬ 
cers or agents, service on a person claimed to oc¬ 
cupy two or more positions and who in fact holds 
one which comes within the statute is sufficient re¬ 
gardless of whether or not he holds the other posi¬ 
tions claimedJ^ Under some statutes the officers 


or agents who may be served are the same as in the 
case of actions against domestic corporationsJ^ 
Where an officer or agent is appointed under a stat¬ 
utory requirement to receive service of process, 
service may be made on him,'^^ except where the 
proceeding is a special one and other provision for 
service in such proceeding is expressly made by 
statute.76 Service on a person who is not and nev¬ 
er has been an officer, agent, or employee of the cor¬ 
poration is insufficient,’^'^ unless he is a state official 
and the case falls within a statute authorizing serv¬ 
ice on him, as stated infra § 1943; and service of 
an alias citation on the purported agent of a corpo¬ 
ration, without any allegation or evidence showing 
that he is such agent, is insufficient J 8 

Pairticidar officers. In the application of particu¬ 
lar statutes it has been held that service may be 
properly made on the president of a foreign corpo¬ 
ration where he is a resident within the state,'^9 or 
IS within the state on the business of the company,®^ 
or has an office and performs duties in the state.81 
Also, under some statutes, service may be had on 
the secretary82 or on the vice president.88 Under 


ment Co v Clawson, 240 P. 165, 

66 Utah 103 
14a C J p 1406 note 87 
JStatiites pvovxdixLg' order In, which of- 
fleers may he served 

In Kentucky, under provision for 
service In any county on defendant’s 
chief officer or agent who may he 
found in state, or service in county 
wherein suit is brought on chief of¬ 
ficer or agent found in county, and 
provision enumerating order of rank 
of chief officers or agents, service of 
summons in Estill county on secre¬ 
tary and treasurer and plant man¬ 
ager of defendant foreign corpora¬ 
tion, sued in Jackson county, was in¬ 
sufficient, company having its presi¬ 
dent resident in state in Clark coun¬ 
ty, who should have been served, 
but service of process on defend¬ 
ant foreign corporation's authorized 
agent for such purpose would have 
been sufficient, no matter how many 
•chief officers company might have 
had in state, or in what county in 
relation to county of suit they could 
have been found—^Morris v Cumber¬ 
land Producing & Keflning Co, 218 S 
W 302, 187 Ky 16 
Servloe on attorney 

(1) Service on attorney of foreign 
•corporation suing in state in collec¬ 
tion of execution is psoper under 
statute providing for such service 
where defendant in original action 
has demand which may be set oft — 
Adams V. Grundy & Co., 152 N.K. 379, 
256 Mass 246 

(2) Jurisdiction of foreign corpo¬ 
ration suing in state is not obtamed 


by service of summons on its attor¬ 
ney, he not being its “agent ”—^Delta 
Insurance & Realty Agency v. 
Fourth Nat. Bank, 111 So. 435, 146 
Miss. 11 

68. US —^Knutson v Campbell Riv¬ 
er Mills, DC Wash, 300 F. 241 

69. US —Wohtz V India Tire Co., 
DC.N.T, 10 FSupp 63 

14a C J p 1407 note 88 

70. US —U. S V Frost Lumber In¬ 
dustries, D C La, 3 F Supp 1018 

La—^Fullilove v Central State Bank, 
107 So 590, 160 La 831 
71- US—^Huckabee v* Pullman Co., 
D C Ga, 8 F 2d 43. 

72. Tex—^Missouri, K & T R. Co 
V. Bunkley, CivApp, 163 SW 937 

73. Tex—^B1 Paso & S W. R Co v 
Kelly, Civ App., 83 S W. 866, re¬ 
versed on other grounds 87 SW. 
660, 99 Tex. 87 

7-fc Ga—Hartford City F. Ins, Co. 

V Carrugi, 41 Ga 660. 

Ill —^Mineral Point R. Co. v. Keep, 1 
22 Ill 9, 74 AmD. 124 
75- N.T—^Bagdon v Philadelphia & 
Reading Coal & Iron Co., Ill NB. 
1076, 217 N.T 432, L B A1916P 
407, AnnCasl918A 389, reversing 
166 NTS. 647, 170 AppDiv 694 
14a C.J. P 1407 note 92. 

70- N.T—^Meyer v Consolidated Ice 
Co, 90 NB 54, 196 N.T 471. re¬ 
hearing denied 91 N.E 1117, and 
affirming 116 NT.S 906. 132 App 
Div, 266 

14a C J. p 1407 note 93. 

77. Fla.—^Atlantic & Gulf Grocery 
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Co V .^tna Mills Co., 80 So 738, 
77 Fla. 113. 

Tenn.—^Harrill v American Home 
Mortg. Co, 3^ SW.2d 1023, 161 
Tenn 646, rehearing denied 36 S. 
W2d 888, 162 Tenn 371 
14a C.J p 1407 note 96, 

78. Tex.—Chaffin v. Wm J Lemp 
Brewing Co, Civ.App., 248 S.W 
716 

79. U.S—^Brown v Texas & P. Ry. 
Co , D.C.La , 18 F 2d 677 

14a C J. p 1407 note 98 
President as managing agent 

Under Ohio Gen Code § 11288, au¬ 
thorizing service of summons against 
a corporation on its president, and 
5 11290, providing that service on 
foreign corporation having a man¬ 
aging agent m state may be made 
on such agent, where foreign cor¬ 
poration is doing business in state 
but has no managing agent there, be¬ 
ing represented by its president, who 
1 resides there, he may be considered 
managing agent for purpose 'of mak¬ 
ing service —Consolidated Iron & 
Steel Co V Maumee Iron & Steel 
Co, CCAN.M, 284 F 560. 

00. Wash—Spokane Merchants’ As¬ 
soc V Clere Clothing Co, 147 P. 
414, 84 Wash. 616. 

81. U S —^Revans v Southern Mis¬ 
souri & A R. Co., C.C N T., 114 F, 
982. 

82. NT—Pomeroy v. Hocking Val¬ 
ley R Co., 113 N.E. 504, 218 N: 
T. 630. 

88. Colo.—Comet Cons Min. Co. v. 
Frost. 26 P. 606, 16 Colo. 310. 
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a statute authorizing service on the president or 
other chief officer of the company, service may be 
had on the vice president in the absence of the 
president but it may not be had on a receiver 
who is in charge of the corporate property as an of¬ 
ficer of the court.85 Some statutes relating to a 
particular class of corporations, both foreign and 
domestic, authorize service on the chief officer of 
an agency in the county, and a sole representative 
of the corporation in a couiUy is its chief agent 
within such a provision.^® 

Director. Service on a director is authorized un¬ 
der the statutes of some, *7 but not of other,®^ juris¬ 
dictions; and, as stated infra § 1943, in still other 
j'urisdictions it is authorized only on failure to 
serve certain enumerated officers. Service on a di¬ 
rector who is found within the district, but who nei¬ 
ther transacts any corporate business therein nor is 
charged with any business of the corporation, is not 
under the general law a sufficient service to give a 
federal court j'urisdiction over the corporation.^^ 

Engineer A statute authorizing service on an 
engineer has been applied to a locomotive engi¬ 
neer However, such a statute should be con¬ 
strued in the light of the constitutional principle 
that only by due processes of law can the courts ac¬ 
quire jurisdiction of parties and that due process 
is afforded only when the person served has such 
connection with the corporation or with the busi¬ 
ness out of which the cause of action arose that he 
may be fairly said to be a representative of the cor¬ 
poration for the purpose of service.^i Where the 
engineer served does not come within this test, the 
service is insufficient. 

Service on plaintiff is void, even though he comes 
within the class of officers or agents of defendant 
corporation on whom service is authorized by stat¬ 


ute So, also, is service on an agent of a corpo¬ 
ration where he is beneficially interested in the suit 
as adversary against the corporation or is per¬ 
sonally interested and is a stockholder of plaintiff ^5 
Neither can plaintiff avoid this rule and impart va¬ 
lidity to the service as by signing the cause of ac¬ 
tion for the purpose of having suit brought and 
service made on him.^6 However, where process 
cannot be served on the business agent of the cor¬ 
poration at Its principal place of business within the 
state, because the business agent is plaintiff, it may 
be served on another business agent.®7 

§ 1942. - Agents 

a. In general 

b. Authority 

c. Managing agents 

d. Local agents 

e. Salesmen and solicitors 

f. Agents connected with cause of action 

a. In G^eral 

statutory provisions a^nerally specify what agents 
of foreign corporations shall be agents for service of 
process, and in accordance with their provisions service 
may be had on any agent, or on such particular agent as 
IS designated by the statute. 

Under the vanous statutes of the different states 
and in accordance with their specific provisions or 
proper interpretation, the persons on whom serv¬ 
ice of process against a foreign corporation may be 
had may include any agent, ^ managing agent, see 
infra subdivision c of this section; a general or 
special agent any general agent wherever found 
or any agent or person transacting business for the 
corporation in the county where the action is 
brought,! any officer or agent in the state,2 a lo¬ 
cal agent, see infra subdivision d of this section; 
a resident agent ,3 any agent found in the county 


84. Mo —Youree v. Home Town 
Mut Ins. Co., 79 SW. 175, 180 Mo. 
153. 

85. Mo —^Youree v. Home Town 
Mut Ins Co, supra 

86. Tenn—^Alwood & Greene v. Buf¬ 
falo Hardwood Lumber Co., 279 
S.W. 795, 152 Tenn. 544 

14a G J p 1407 note 7 

87. N J.—^Doctor v Desmond, 82 A. 
622, 80 N.J.Ba. 77, 

88. Ohio —^Barney v New Albany, 
etc., R Co.. 1 Handy 571, 12 Ohio 
Dec. (Reprint) 295 

89. U.S —^Reilly v. Philadelphia & 
R. R. Co., D.C.N.Y., 109 F. 349 

14a C.J p 1407 note 11. 

90. US.—De Vere v Delaware L. 
4: W R. Co., CCNJ, 60 P. 886. 

14a C J. p 1408 note 12. 


r 91. N J —Carroll v. New York, N, 
H & H. R Co„ 46 A 708, 66 NJ 
Law 124 

99. N.J —Carroll v New York, etc, 
R Co, supra 

93. US —^Knapp v Bullock Tractor 
Co, DC Cal, 242 F 543 

14a C J. p 1408 note 16 

94. Utah—^Boston Acme Mines De¬ 
velopment Co V. Clawson, 240 P. 
166, 66 Utah 103. 

95. U.S—Consolidated Iron & Steel 
Co V Maumee Iron & Steel Co., C 
C.ANM.. 284 F. 660. 

96. US—Tortat V. Hardin Min. & 
Mfgr. Co, CCS.D., Ill F 426. 

97. US —^Knapp v Bullock Tractor 
Co., DC.Cal, 242 F. 543 

90m Ala—St. Mary's Oil Bnsrlne Co. 
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V Jackson Ice & Fuel Co, 138 So. 
834, 224 Ala 152. 

14a C J. p 1408 note 18. 

99. U S —^Evansville Courier Co v. 

Unlted Press, C C.Ind., 74 P 918 
,14a C J. p, 1408 note 20 

1. Iowa.—^Murphy v. Albany Pecan 
Dev. Co., 151 NW. 500, 169 Iowa 
542. 

14a CJ p 1408 note 21 

8. Mich.—^Arnold v Huber Mfgr Co.. 

131 NW. 537, 166 Mich. 190. 

14a C.J. p 1408 note 22 , 

3. S C.—^Pollock y Carolina Inter¬ 
state Blder, etc, Assoc.. 25 S E. 
977, 48 SC 65, 59 Am.S R 695 

4. Ill.—Philadelphia Rapid Transit 
Co V. Coast Fir & Cedar Products 
Co., 241 Ill App. 320—Armour & 
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an agent in charge of the corporation’s business in 
the state;® an agent of the corporation or a person 
conducting its business;® any officer or agent in 
charge of any office or place of business;*^ or any 
agent having charge of or conducting any business 
for the corporation in the state.® Additional provi¬ 
sion is made by the statutes of some states for serv¬ 
ice on agents of a particular class of corporations.® 
Statutes attempting to name the kinds of agents 
on whom process may be served do not change the 
rule that the agent must represent the company in 
some general capacity or have some connection with 
the business out of which the cause of action 
arose.i® 

b. Authority 

Service can be had only on an authorized agent of 
the corporation who has in fact representative capacity 
and derivative authority. 

Service of process on an agent of a foreign cor¬ 


poration doing business within the state must be on 
an agent representing the corporation with respect 
to such business It must be made on an author¬ 
ized agent of the corporation^® who is truly and 
thoroughly a representative of it,i® rather than a 
mere servant or employee,or a person whose au¬ 
thority and duties are limited to a particular trans¬ 
action.^® The agent must be an agent in fact, not 
merely by construction of law, and must be one hav¬ 
ing m fact representative capacity and derivative 
authority.!® However, it is not necessary that ex¬ 
press authority to receive or accept service of proc¬ 
ess shall have been conferred by the corporation on 
the person served.!*^ It is sufficient if authority to 
receive service may be reasonably and justly im¬ 
plied.!® 

The question turns on the character of the 
agent,!® in the absence of express authority 
given by the corporation, on a review of the sur- 


Co V Goldsmith & Seidel Co., 226 
IllApp 331 
14a C J p 1408 note 25 

6 . XT S.—^Haskell v Aluminum Co. 

of America, D C Mass , 14 F.2d 864 
14a C J p 1408 note 27. 

Asslstaiit district maxiaffear 

Assistant district managrer of for- 
eign corporation manufacturing au¬ 
tomobiles was in charge of corpora¬ 
tion* s business in state within mean¬ 
ing of statute authorizing service on 
corporation by service on its presi¬ 
dent, treasurer, clerk, cashier, secre¬ 
tary, agent, or other officer in charge 
of its business, where he took and 
transmitted orders ftom dealers to 
corporation, aided in arranging ex¬ 
hibit of corporation’s automobiles at 
automobile show, and sold automo¬ 
biles to dealers, and he did not lose 
his character as agent on whom 
service could be made under stat** 
ute because of fact that assistant 
district manager’s superior, who liv¬ 
ed In another state, was also tem¬ 
porarily within state at moment of 
service—Atlantic Nat Bank of Bos¬ 
ton V. Hupp Motor Car Corporation, 
Mass , 10 N.B.2d 131 

6 . DC—Ricketts v. Sun Printing, 
etc. Assoc, 27 AppDC. 222 

7- Mo—State v Sale, 132 S.W 1119, 
232 Mo 166 

0 , -y^is —State v Milwaukee Coun¬ 
ty CirCt, 127 NW. 998, 143 Wis. 
282. 

14a C J p 1408 note 29. 

9 . Tex.—^Missouri, etc., R Co v De- 
mere, Civ.App, 145 S W. 623 
14a C J p 1408 note 30 

la N.J.—^Brainard v. New York, O. 
& W. Ry. Co* 160 A. 681, 8 N.J. 
Misc. 322. 


11. tr S.—Phihpbar v. Derby, DC 
NY., 11 P.Supp. 709, affirmed, C. 
CA, 85 F.2d 27. 

Anz—^Banco de Sonora v. Morales, 
203 P. 328, 23 Ariz 248 

Mass—^Trojan Engineering Corpora¬ 
tion V Green Mountain Power Cor¬ 
poration, 200 NE. 117 

N J —Brainaxd v. New York, O. & 
W Ry Co, 160 A. 681, 8 NJMisc 
322. 

Tex—Louisiana Western Ry. Co v 
Conaues, ComApp., 10 SW.2d 976, 
affirming Conques ^ Louisiana 
Western Ry Co, CivApp., 296 S. 
W 935—^Hamor v Commerce Farm 
Credit Co, Civ.App., 74 S.W2d 
1036, error dismissed 

14a C J. p 1408 note 31. 

12. U.S.—Jefroy Silks v. Papetenes 
Navarre, Societe Anonyme, au Cap¬ 
ital de 100,000,000 fr. Seige, Social 
a Lyon, C.C.AN.Y, 68 F.2d 707— 
Moore v. National Hotel Manage¬ 
ment Corporation, D.C Tex, 21 F. 
Supp. 177—^Berman v. Affiliated 
Enterprises, D C.Me., 17 F Supp. 
306. 

Minn.—^Nienhauser v. Robertson Pa¬ 
per Co, 178 N.W. 504, 146 Minn. 
244 

Neb.—^Person v Armour & Co., 182 
NW 686, 106 Neb 42. 

14a C J. p 1408 note 32. 

13. U.S.—Carpenter v. Willard Case 
Lumber Co., C.C.Iowa, 168 F. 697. 

14a C J. p 1408 note 33. 

14L US—St Clair v, Cox, Mi ch., 1 
set 354, 106 US. 350, 27 LBd 
222 

14a C J. P 1409 note 34. 

IB, US—Jeftoy Silks v. Papetenes 
Navarre, Societe Anonyme, au Cap¬ 
ital de 100,000,000 fr. Siege, Social 
a Lyon, C.CA.N.Y., 68 F.2d 707. 
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Wash —Alto V. Hartwood Lumber 
Co., 237 P 987, 136 Wash 368. 

14a C J. p 1409 note 36. 

Bugineer who was retained by for¬ 
eign corporation to gather informa¬ 
tion in South Carolina for purpose 
of testifying as expert witness at on¬ 
coming tnals IS not corporation’s 
“agent” on whom service of sum¬ 
mons could be made.—^Dyar v Geor¬ 
gia Power Co., 176 SB 711, 178 
S C 627 

16- US —Walton N. Moore Dry 
Goods Co. V. Commercial Indus¬ 
trial Co., DC Cal., 276 F, 690, af¬ 
firmed, C.CA., 282 P. 21. 

Ga—^Burkhalter v Ford Motor Go., 
116 SB 333, 29 GaApp, 692 
Mmn.—^Dahl v. Collette, 279 NW. 
661, 202 Minn 544. 

Mont—State ex rel Taylor Laundry 
Co. V Second Judicial Dist Court 
in and for Silver Bow County, 67 
P.2d 772, 102 Mont 274, 113 JuL. 
R. 1. 

14a C J. P 1409 note 36. 

17- U.S—Frank MacMonnies Corpo¬ 
ration V. Sunical Packing Co, CL 
C.ANY, 76 P2d 467 

NY—Ultramar Co v. Minerals Sep¬ 
aration, 198 N.YS. 749, 204 App. 
Div. 796, reversed on other 
grounds 142 NB 319, 236 NY. 
647, said motion denied 142 NB. 
315, 286 N.Y. 636—Hall v Well- 
Kalter Mfg. Co., 191 N.YS. 884, 
199 AppDiv. 692—^Halpem v. 

Pennsylvania Lumber Industries, 
244 NY.S 372, 137 Misc 688. 

14a C J. P 1409 note 87. 

18. Minn—^Dahl v Collette, 279 N. 
W 661, 212 Mmn. 544. 

14a C J. p 1409 note 38. 

19. U.S —^Boultbee v. International 
Paper Co., Me., 229 F. 951, 144 a 
C.A. 238. 
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rounding facts and the inferences which may prop¬ 
erly be drawn therefrom The test is whether the 
agent served sustains such relation to the corpora¬ 
tion or to the business out of which the alleged 
cause of action arose as to justify a fair and rea¬ 
sonable inference of. a duty on his part to commu¬ 
nicate the fact of service to the corporation.^! In 
other words, process must be served on an agent 
sustaining such a relation to the corporation that 
notice to the agent may well be deemed notice to 
the principal, without a violation of the principles 
of natural j'ustice 22 The fact that the parties, as 
between themselves especially, disclaim their rela¬ 
tion to be that of principal and agent is not de¬ 
cisive as against an inference of law from the facts 
surrounding the relationship.23 Also, the name 
which the person assumes, even with the knowledge 
of his principal, or the name by which he is styled 
by the corporation, will not be controllihg when the 
real character of his employment appears.24 The 
agent served must have some charge or measure of 
control over the business intrusted to him, or of 
some feature of it ,26 but where he is directly con¬ 


nected with the corporate affairs, or is conducting 
some of the corporate business, so that through him 
the corporation is legally represented, the nature or 
the amount of business that he transacts in the state 
IS not of great importance 26 

As a person who is intrusted with the duty of 
managing the business of a foreign corporation is 
an agent of the very highest order, he is within a 
statute authorizing service on an agent.27 Howev¬ 
er, under such a statute it is not necessary that 
service be made on a general or managing agent; 
it suffices if it is made on ‘'any agent” with repre¬ 
sentative authority,28 no matter how limited the 
scope of his authonty.22 The words “any agent,” 
as used in such a statute, were intended to have a 
broad meaning, must be liberally construed to ef¬ 
fectuate the legislative intent,30 and must be held 
to include all such agents as represent the corpo¬ 
ration in either a general or a limited capacity 3i 
Where a person has authority to contract for a 
foreign corporation, he is certainly its agent for 
the purpose of receiving or accepting service of 
process under the statutes of the state 32 Also, an 


20. XT.S —^Boultbee v. International 
Paper Co, supra. 

N.J—Erie R. Co v. Van Allen, 69 
A. 484, 76 N.JIiaw 119 
Pilots tending to establislx tkgenxsy 

(1) In action against foreign 
creamery corporation for destruction 
by Are of building occupied by cream 
buyer, motion to quash summons 
served on wife of buyer by whose 
negligence fire was started was prop¬ 
erly overruled, where substantial 
evidence showed that wife had con¬ 
tinued to operate station.in building 
in buyer's place with full knowledge 
and consent of corporation's general 
agent who had furnished draft form 
used by wife which recognized buy¬ 
er-as operator of station fpr corpo¬ 
ration—Sugar Creek Creamery Co. v. 
Fowler, 11,4 S W.2d 1067, 196 Ark 
870. 

(2) On motion to quash service of 
summons on former local agent of 
ocean carrier, whose contract had 
been terminated by general agent of 
company, clippings of advertisements 
showing sailings of company's ships, 
in which general agents so described 
themselves, are properly admitted, 
as showmg that shipper permitted 
so-called general agent to hold itself 
out as such —Carter v Reardon- 
Smith Lime, 129 A 839, 148 Md 646. 

21 . ND—^Bauer v. Union Cent L 
Ins. Co, 183 N.W. 988, 22 N D, 486, 
441. 

14a C J. p 1409 note 41 

22 . Minn—^Dahl v Collette, 279 N. 

’ W. 661, 202 Minn. 644, 

14a G.J. p 1409 note 42. 


23. Cal.—Milbank v Standard Mo¬ 
tor Const Co, 22 P 2d 271, 132 Cal 
App. 67. 

14a C J p 1409 note 48 

24. US—Bentley Co. v. Chivers, B 
C.NT, 216 P 959 

14a C J. p 1409 note 44. 

25. N a—Tinker v Rice Motors, 
160 SE 7t)l, 198 NC. 73. 

14a C.J p 1409 note 46. 

Piirohashig agent 

Agency of one employed by foreign 
corporation to make purchases of 
pulpwood within state and to ad¬ 
just controversies arising from such 
purchases was not such as to ren¬ 
der unreasonable holding that serv¬ 
ice on such agent was binding on 

I defendant nonresident corporation_ 

Meade Fibre Co. v Varn, C C A S C, 
3 P2d 620 certiorari denied 46 S. 
Ct 23, 269 U.S 664, 70 L Ed. 414. 

20 . Utah—Bristol v, Brent, 110 P, 
356, 38 Utah 68 

27. Nev.—^Daly v. Lahontan Mines 
Co, 151 P, 614, 168 P. 285, 39 Nev 
14. 

28. Wash—^Barrett Mfg Co v Ken¬ 
nedy, 131 P 1161, 73 Wash 603. 
Treasurer of foreign corporation, 

engaged in buying fish, repacking 
them, and shipping them to eastern 
points, who spent hia time in state, 
during fishing season, in buying fish 
for corporation, is one on whom serv¬ 
ice of process could be made—John¬ 
son V. Atlantic & Pacific Fisheries 
Co, 224 P. 13. 128 Wash 678 
tTnlon orgaoilzer is an agent within 
the rule that where foreign corpora¬ 
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tions are doing business within state 
and have an agent therein, service on 
such agent is sufficient.—^Pacific 
Typesetting Co. v. International 
Typographical Union, 216 P. 368, 126 
Wash. 273, 32 A L.R 767. 

Agent for ssttlMusiiLt of claluui 
Where Virginia statute provided 
that every corporation doing busi¬ 
ness in state should have office in 
state at which all claims against 
company due to Virginia residents 
could be audited, settled, and paid, 
and foreign corporation filed with 
state corporation commission the ap¬ 
propriate certificate setting forth 
that it had established Its office in 
Virginia at a named address and 
had desigrnnted named person as 
agent for the reception, audit, set¬ 
tlement, and payment of claims 
against the company due to Virginia 
residents, service of process on such 
agent was effectual notice to the 
corporation of the claim against the 
corporation—Junk v. R j Reynolds 
Tobacco Co, DCVa, 24 F Supp. 716 

29. U S —^The Firestone Tire & 
Rubber Co v Marlboro Cotton 
Mills, D C S C., 278 F. 816, modified 
on other grounds, CCA., 282 F. 
811, certiorari denied Marlboro 
Cotton Mills v The Firestone Tire 
& Rubber Mills, 43 S.Ct. 248, 260' 
U S 749, 67 L Ed. 494. 

30. S C —^Forbes v. Kingan A Co., 
176 S.E 880. 174 SC 24. 

14a C J p 1410 note 49. 

31. Wash.—Barrett Mfg Co v, Ken¬ 
nedy, 181 P 1161 , 73 Wash 603 

38« S.C.—^McSwain v. Adams Grain, 
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agent sufficiently represents the corporation to au¬ 
thorize process to be served on him where he has 
full authority to settle and adjust the claim in ques¬ 
tion and hence stands in the place of the corpora¬ 
tion, with full power to speak and act for it, with 
respect to the cause of action sued on ^3 

One corporation may be served as the agent of 
another corporation,^^ provided it is in fact an 
agent of such other corporation 35 The person 
served may also be an officer or agent of other cor¬ 
porations ;3 5 but service on an officer or agent of a 
subsidiary company does not necessarily give ju¬ 
risdiction over a foreign corporation,37 and is in¬ 
effectual unless there exists the relation of agency 
between the two corporations.^^ Service on the 
agent of one foreign corporation will not effect 
service on another foreign corporation where they 
are separate and distinct legal entities,39 and serv¬ 


ice on an agent of a subsidiary corporation is not 
proper when the foreign corporation has officers 
amenable to service in the state.'*® Service on the 
agent of a domestic corporation, which has pur¬ 
chased and is operating the property of a foreign 
corporation m another state where the claim arose, 
does not support judgment against the foreigpi cor¬ 
poration.'* i 

Service on an agent of an agent has been held 
insufficient ^2 

Context of statute as fixing meaning of "agent/* 
The meaning of the word “agent,” as used in a 
statute relating to the service of process on a for¬ 
eign corporation, must be ascertained with refer¬ 
ence to the words with which it is associated; and 
where such words refer to officers having some 
general or supervisory authority, the word “agent” 
will be given a like meaning.43 Also, where the 


etc. Co., 76 SE 117, flS SC. 103, 
AnnCasl914D 981 

33. Minn—^Nienhauser v. RoTiertson 
Paper Co., 178 NW. 504, 146 Minn 
244 

14a C J. p 1410 note 52. 

84 . Iowa—Walter M. Toole Co v 
Distributors* Group, 251 N.W 689. 
217 Iowa 422 

N.T—^Biddle Purchasing Co. v Tung 
Hsins Trading Corporation of 
Tientsin, China, 264 N.Y.S. 167, 
238 AppDiv. 264. 

14a CJ p 1410 note 63 

85. US —^La Varre v. International 
Paper Co. D C S C.. 37 P 2d 141 

N.T—^Robert Dollar Co. v Canadian 
Car & Foundry Co, 166 NTS 
84, 100 Misc 664, affirmed 167 N T 
S. 1124, 180 AppDiv 896. 

Tenn.—^Hamll v. American Home 
Mortgage Co.. 36 SW2d 888, 162 
Tenn. 371, denying rehearing 32 
SW2d 1023, 161 Tenn 646. 

14a C J p 1410 note 54 

Hatters affecting queetlon of agency 

(1) Foreign corporation's sole own¬ 
ership of domestic corporation's 
stock did not alone show such agen¬ 
cy or domination as to justify serv¬ 
ice on foreign corporation through 
domestic corporation.—Williams v. 
Freeport Sulphur Co., Tex.Civ App., 
40 S.W.2d 817. 

(2) The fact that foreign parent 
corporation of subsidiary foreign 
corporation prepared and circulated 
consolidated balance and earnings 
statements, showing separate identi¬ 
ty, stock ownership and earnings of 
parent corporation and subsidiary 
corporation, did not show that the 
subsidiary wcus the agent or that 
the parent was conducting the sub¬ 
sidiary's business, so that jurisdic¬ 
tion of the parent corporation could 
be acquired by service of process in 

20 C.J.S.—14 


the state on the subsidiary—Garber 
V Bancamerica-Blair Corporation, 
Minn, 286 NW 728. 

(3) The mere fact that entire stock 
of local corporation is held by for¬ 
eign corporation will not necessarily 
make local corporation agent of oth¬ 
er to receive service of process, but 
where local corporation is so con¬ 
trolled and Its affairs so conducted 
that it IS a mere instrumentality of 
foreign corporation, fiction of cor¬ 
porate entity may be disregarded, 
and service of process on local cor¬ 
poration will constitute effective 
service on foreign corporation.—So¬ 
ciety Milion Athena v National Bank 
of Greece, 2 NYS2d 165, 166 Misc 
190, affirmed 3 NTS.2d 677, 263 App. 
Div. 650. 

(4) Payment of commissions to 
domestic corporation by foreign cor¬ 
poration on trust Bhai*es distributed 
in former's territory is not decisive 
of question whether domestic corpo¬ 
ration was foreign corporation's 
agent on which notice of action 
against principal could be served.— 
Walter M. Toole Co. v Distributors' 
Group, 261 N.W 689, 217 Iowa 422 

3a Iowa.—Walter M, Toole Co v 
Distributors' Group, 251 NW. 689, 
217 Iowa 422. 

Wash—State v Superior Court of 
Washington for Grays Harbor 
County. 266 P, 1030, 143 Wash 641. 
14a C J P 1410 note 66, 

Hergw of oorpomtlons 
Where Kansas corporation author¬ 
ized to do business in Nebraska filed 
written appointment of secretary of 
insurance board as its attorney on 
whom process might be served, and 
subsequently merged with Missouri 
corporation, which absorbed its name 
and identity, and which in turn 
consolidated with Utah corporation 
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on same terms, and neither of con¬ 
solidated corporations was authoriz¬ 
ed to transact business in state, 
agent appointed in Nebraska for 
Kansas corporation became agent of 
consolidated corporation for purposes 
of service of process—^Lincoln Safe 
Deposit Co V Continental Life Ins. 
Co, 249 SW 677, 213 Mo App 561, 
Tickofe agent as puHmaax agent 
Where, by contract between 
them, Pullman Company agreed to 
furnish cars to be hauled over the 
lines of a Georgrla railroad company, 
and latter agreed to require its ticket 
agents to sell tickets for such cars 
without charge to Pullman Company 
and ticket agents of railroad com¬ 
pany sold tickets furnished to them 
by Pullman Company and accounted 
therefor directly to that company 
from which they received instruc¬ 
tions they were agents of the Pull¬ 
man Company who represented it in 
Its business and on whom service of 
process might legally be made in a 
suit against it—^Huckabee v. Pull¬ 
man Co, D.C.Ga, 8 F2d 43. 

37. U S —^La Varre v. International 
Paper Co., D C.S a, 37 P.2d 141 

38. S C.—Harrell v. Sears, Roebuck 
& Co , 183 S.E. 303, 178 S.C 482. 

33. US—Cannon Mfg. Co v Cuda¬ 
hy Packing Co., D C.N C., 292 F. 
169, affirmed 46 SCt. 260, 267 U. 
S. 333, 69 L.Ed. 634 

40. Ky—^Missouri-Kansas Pipe Line 
Co, V. Hobgood, 61 S.W2d 920, 244 
Ky. 670 

41. Ky.—Carter Coal Co v Clouse, 
173 SW 794, 163 Ky. 337. 

42. Ill—^Union Pac. R. Co. v. Mil¬ 
ler, 87 Ill 46 

14a C J. p 1410 note 67- 

43. N.J—^Hrie R. Co. v. Van Allen, 
69 A. 484, 76 N.J.Law 119. 
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term “other agent*' is employed in a statute naming 
other persons on whom service may be made, it 
must be restricted in its meaning to a person who 
possesses some of the powers of, and is in the same 
class with, the other persons enumerated.^ ^ On 
the other hand, the word “agent” is to be construed 
broadly and liberally, where the context shows that 
it is used in contradistinction to the words “chief 
officer,” “vice president,” “secretary,” “treasurer,” 
“director,” or “managing agent.”^® 

A local dealer is not an agent within the mean¬ 
ing of a statute authorizing service of process on 
foreign corporations where he purchases goods 
from the corporation and in turn sells them to cus¬ 
tomers on his own account rather than as agent of 
the corporation.^® This is true, even though the 
corporation retciins title to the goods until they are 
paid for,^*^ or reserves the right on the termination 
of the contract to take back the goods remaining 
on hand at invoice prices.^® To be an agent for 
service of process, the local dealer must be in a 
position in some way to bind the foreign corpora¬ 
tion in some busmess transaction,^® Process may 
be served on a local dealer who assigns his con- 

tJtali—^Honerine Min, etc, Co. 

V. Tallerday Steel Pipe, etc,, Co, 

88 P 9. 31 Utah 826. 882. 

14a C.J p 1410 note 59. 

46. WIs.—^Minneapolis Threshing 
Mach. Co. V. Ashauer, 126 NW. 

113, 142 Wis 646. 

46. U.S —^Rendleman v Niagara 
Sprayer Co, DC Ill, 16 P2dl 122 
Ark—^Anheuser-Busch v. Manion, 100 
S W.2d 672, 193 Ark 406 
Mich.—^Brown v Cleveland Tractor 
Co. 261 NW 667, 265 Mich 475 
S.C—State V W. T, Rawleigh Co., 

174 SB 385, 172 S.C 416. 

14a C.J p 1410 note 61. 

ooiLtraot held not to create 
agency 

(1) A contract between manufac¬ 
turer, a foreign corporation, and 
dealer, although containing provi¬ 
sions as to commissions, advertis¬ 
ing, restriction of territory, control 
of prices, inspection, and representa¬ 
tion of manufacturer's Interests hy 
dealer, does not make dealer an 
agent on whom process might be 
served, where dealer is In no way 
authorized to act for or bind cor¬ 
poration—Burkhalter v Ford Motor 
Co., 116 SB 388, 29 G-aApp 592. 

(2) A contract between manufac¬ 
turer and dealer, whereby former 
sold to latter its machines for resale 
under certain restrictions and condi¬ 
tions, did not make dealer an "agent" 
of manufacturer on whom summons 
can be served under Remington Code 
1915 S 226 subd 9, but relation was 
that of buyer and seller only, not- 


tracts with purchasers to the corporation and there¬ 
after acts as Its agent in the collection of install¬ 
ments due from the purchasers.®® A general cus¬ 
tom of dealing between a foreign manufacturing 
corporation and a local dealer m its goods is not 
important in establishing that the dealer is its agent 
under a statute relating to service of process, where 
the statute is not confined to a general agency or 
to an established custom of doing business.®^ 

Receivership of a foreign corporation does not 
Ipso facto terminate the authority of a designated 
agent to receive service of process on a cause of ac¬ 
tion arising before appointment of the receiver.®^ 

c. Managing Agents 

Under some statutes, service of process may be on a 
managing agent. In general, a managing agent must be 
some person Invested with general powers, involving 
exercise of judgment and discretion; but whether the 
person served is within the terms of the statute depends 
on the facts of the particular case. 

By statute provision is frequently made that proc¬ 
ess may be served on the managing agent of a for¬ 
eign corporation ®® Similar statutory provisions 

NT.—^Bersin v John Boath, Jr„ & 
Co, 190 NTS 398, 198 App.Div 
344—^Maguire v. Allen Co, 10 N. 
y S 2d 925. 

Ohio—^Hurd v. John B Ransom Sc 
Co, 18 Ohio App. 136. 

14a C J p 1410 note 67. 

acanaglng- or bujAnem agent 

(1) Representative of foreign cor¬ 
poration who contacted customers, 
supervised installation, adjustment, 
and repair of machinery sold, and 
employed local help when necessary, 
is a "business agent" of foreign cor¬ 
poration on whom service of sum¬ 
mons could be made.—State ex rel. 
Taylor Laundry Co v Second Ju¬ 
dicial Dist Court in and for Sil¬ 
ver Bow County, 67 P2d 772, 102 
Mont 274, 118 ALB 1. 

(2) Where agent of foreign cor¬ 
poration, compensated by commis¬ 
sions, acted, negotiated, and made 
binding contracts for it, pursuant to 
Its business of purchasing fruit in 
California for shipment to itself in 
Illuiois, from scope and extent of 
business done by him, court was 
warranted in holding that he suf¬ 
ficiently represented company to 
bring It into court by service of proc¬ 
ess on him, under a provision for 
service on managing or business 
agent.—Charles Bhrlich Sc Co v. 
J Bills Slater Co., 192 P. 526, 188 
Cal. 708 

14a C J p 1410 note 67 [a]. 
Alternative provision 

(1) Service of summons on foreign 
corporation's managing agent Is up- 


withstanding It contaans provisions 
requiring dealer to use efforts to 
push resale of goods, and authoriz¬ 
ing sale by manufacturer in dealer's 
territory if such efforts are not ex¬ 
erted, and a provision which re¬ 
quires dealer to give his customers 
manufacturer's warranty on its 
printed order blank, and to meke no 
other warranty, nor is dealer made 
manufacturer's agent by a provision 
that dealer shall employ an expert 
competent to repair tractors, and 
shall notify manufacturer when serv¬ 
ices of its experts are required — 
Watson V. Oregon Moline Plow Co, 
198 P. 222, 113 Wash 110. 

47 . Ky.—^Barnes v Maxwell Motor 
Sales Corp, 189 SW 444, 172 Ky. 
409, AnnCasl917B 578. 

48. Ky.—^Barnes v Maxwell Motor 
Sales Oorp, supra. 

49. Ga—^Burkhalter v Ford Motor 
Co, 116 SB 333, 29 GaApp, 592. 

BO. D C.—^Berkeley v. Culley, 42 
App DC 140 

51. DC—^Berkeley v. Culley, supra. 

52. Ala—^Parker v Central of Geor¬ 
gia Ry Co, 170 So 833, 233 Ala. 
149 

53. U S.—Atlantic Greyhound Lines 
of West Virginia v. Metz, CCA. 
Va, 70 F2d 166, certiorari denied 
66 set 73, 293 US 662, 79 L.Ed 
662 

Mo.—^Bllis V. Starr Piano Co, 49 S. 

W.2d 1078, 226 Mo. App 1209 
Neb—Wilken v. Moorman Mfg. Co., 
236 N.W. 671, 121 Neb. 1. 
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authorize service on a general manager,or on an 
agent employed in the general management of the 
corporate business,^5 or on the manager or agent 
or person in charge of the business of the corpo¬ 
ration in the county of the state where it is ear¬ 
ned on, or in the county where the cause of ac¬ 


tion accrued.®® 

It is difficult to formulate and apply a general 
rule as to what will constitute a person a managing 
agent,®and it is necessary to determine each case 
on its particular facts.®® The later'decisions are 


authorized until after failure to 
serve desigrnated officers under stat¬ 
ute—^Anello V. St Paul Pire & Ma¬ 
rine Ins Co. 278 N.T.S. 619. 156 
Misc 516. 

(2) Service on foreign corporation 
can be made on its managing agent 
within state only where no designa¬ 
tion of agent for service has been 
made as provided in General Corpo¬ 
ration Law S 16. or If neither the 
person designated nor an officer spec¬ 
ified in Code CivProc. S 432, subd 1. 
can be found with due diligence, and 
where defendant foreign corporation 
designated agent for service of proc¬ 
ess as provided by General Corpora¬ 
tion Law § 16, plaintiff, suing it, 
could not serve summons and com¬ 
plaint on corporation’s managing 
agent, unless person designated as 
agent for service could not with due 
diligence be found within state, and 
where process server merely took 
summons and complaint to compa¬ 
ny's offlc<». Inquired for proper per¬ 
son on whom to serve papers, and 
was informed by company’s manager 
that he was proper person, service in 
such manner was insufficient and in¬ 
effectual—John Taplinger d: Co. v. 
Montgomery Ward & Co, 186 NTS, 
77, 114 Misc 116. 

14a C J. p'1410 note 67 [b], 

54. Tex—El Paso, etc, Co. v, Chis¬ 
holm. Civ.App, 180 SW. 156 
85. Iowa.— Kalbach v. Service Sta¬ 
tion BQUipment Co, 224 NW. 73, 
207 Iowa'1077. 

14a C.J. p 1411 note 69 

50, u.Sw—Kirby v. Louismann-Capen 
Co. LCKy. 221 P. 267 
14a C.J p 1411 note 70. 

57. Kan —^Federal Betterment Co. v. 
Reeves. 84 P. 660, 73 Kan. 107, 4 
LR.A.NS.. 460 

68. NT,—Heer & Co. v Rose Bros 
Co.. 200 N.Y S. 897. 120 Misc 723. 
14a C.J p 1411 note 72 
PersovMi IxM mmiagtng agmits or 
crtudnMS ageaita 

(1) Manager of starve mill busi¬ 
ness. owned by defendant.—Robert 
Welch Stave & Mercantile Co. v Bur¬ 
ris. 266 S.W 68, 166 Ark. 666. 

(2) Person advertised by foreign 
corporation as having charge of its 
New York ship agency business — 
0, S. Merchants’ A Shippers’ Ins Co. 
V. Elder Dempster & Co., C.C.ANY., 
62 F.2d 69. 

(3) Road manager, having general 
supervision of its business and its 


other agents in state.—Knapp v Bul¬ 
lock Tractor Co, DC Cal. 242 F 
543 

(4) A buyer for defendant foreign 
company, who made contract with 
plaintiff on which action is based, 
while he was within state making 
other contracts for defendant—Roy¬ 
al Furniture Co. v. Wichita Whole¬ 
sale Furniture Co, 106 S E. 176, 180 
NC 531 

(5) General manager in charge of 
office of foreign manufacturing cor¬ 
poration selling direct to ultimate 
consumer through soliciting office 
within Pennsylvania county.—^Real 
Silk Hosiery Mills v. Philadelphia 
Knitting Mills Co. C C APa. 46 F 
2d 25 

(6) Representative of foreign cor¬ 
poration, manufacturing engines, sent 
to state to service engines sold and 
to correct mechanical defects and in¬ 
crease their efficiency —^Milbank v. 
Standard Motor Const. Co., 22 P3d 
271. 132 Cal.App. 67. 

(7) Director and vice president of 
foreign corporation doing business in 
Wyoming, who had general charge 
over business in particular locality, 
with larger authority as representa¬ 
tive of company than ordinary agent 
—^McCarthy Sheep Co v. S Silberman 
& Sons, DCWyo, 290 P 512. 

(8) One employed by newspaper 
publishing corporation as financial 
advertising solicitor, whose name 
was given in advertisements of New 
York branch advertising office — 
Brown v. XJ S. Daily Pub. Corpora¬ 
tion, 262 N.Y.S 661, 146 Misc 539, 
affirmed 263 N.T.S 943, 239 AppDiv. 
777 

14a C J p 1411 note 72 [a]. 

Persons held not to bo managing or 
business agents 

(1) Advertising salesman for news¬ 
paper located m foreigm state, who 
had routine supervision of staff of 
salesmen engaged in soliciting orders 
for display advertising, subject to 
approval of manager at home office, 
but who could neither employ, dis¬ 
charge. nor fix compensation of such 
assistants —^Launcella v. Evening 
News Pub Co. D.CN.Y., 15 P.Supp 
671. 

(2) The fact that one served, on 
behalf of defendant, a foreign corpo¬ 
ration, was business manager of an¬ 
other corporation having same stock¬ 
holders as defendant, is insufficient 
to make him defendant’s ”managing 
agent.” within Civ.Prac.Act f 229.— 

211 


Stollman v. Olmsted, 196 NTS 689, 
203 AppDiv. 476 

(3) Where foreign corporation en¬ 
gaged in sale of textiles employed 
three men and a stenographer, whose 
duties were largely clerical, in state 
in which most of its purchases were 
made, such employees were not 
“managing agents” of corporation 
and could not properly be served 
with summons in action against cor¬ 
poration.—^Pickett V. Higginbotham- 
Bailey-Logan Co. 293 N.Y.S. 666, 162 
Misc. 18. 

14a C.J. p 1411 note 72 [b]. 

Solos agent or manager 

(1) Sales managers, or sales agents 
in charge of the corporation's busi¬ 
ness, have been held managing 
agents for service of process. 

0S—^Rendleman v Niagara Sprayer 
Co, DC Ill., 16 F.2d 122—.Winslow 
V Domestic Engineering Co, DC. 
NY. 20 P.SUPP. 676 
Ky —^Moore v. Racine Rubber Co., 
238 S.W 381, 194 Ky. 106. 

Neb.—^Wilken v Moorman Mfg Co, 
236 NW 671, 121 Neb 1 
NY.—Schumann^ v National Pres¬ 
sure Cooker Co., 10 N.Y S 2d 748 
266 App DiV. 1044, followed in 10 
N.Y.S 2d 745, 256 App.DIv 1045, 
reargument demed 12 NT.S 2d 772 
—^Pennneh & Co. v. Juniata Ho¬ 
siery Mills, 220 N.Y.S 667, 129 
Misc 173, reversed on other 
grounds 222 N.T.S. 869, 220 App. 
Div. 763, affirmed 161 N E. 196, 
247 N Y 592—Johnson v. Pacific 
Steel Boiler Corporation, 230 N.Y 
S. 441, 132 Misc 735—Glynn v 
Hyde-Murphy Co.. 184 NTS. 462, 
113 Misc. 329 

(2) A mere sales agent or sales 
manager who has no discretionary 
powers with respect to conduct ot 
corporation’s business is not a man¬ 
aging agent. 

NY.—^Holzer v Dodge Bros., 136 N 
B 268, 233 N.Y. 216, reversing 190 
N Y.S. 931, 199 App.Div. 911— 

Wheeler v. Dr. Salsbury’s Labora¬ 
tories, 6 NTS 2d 938, 266 App.Dlv 
744—Meyers v. North American 
Watch Co., 133 N.Y S. 694, 149 App 
Div. 216 

Ohio—Warren Tool & Forge Co. v 
Marcus, 177 N.E. 49. 39 Ohio App. 
38. 

14a C.J. p 1411 note 72 tc]. 
Deolarations of alleged agent 

Statements by person claiming to 
be foreign corporation’s managing 
agent did not establish such fact f^or 
purposes of service of process.—Rky 
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apparently more liberal in interpreting the term 
''managing agent” than were the earlier ones 
Not every agent is a managing agent within the 
meaning of such statutes; otherwise, the word 
"managing** would not be used;®® and the cases 
agree that an ordinary employee or servant is not 
a managing agent A managing agent must be 
some person invested by the corporation with gen¬ 
eral powers involving the exercise of judgment and 
discretion, as distinguished from an ordinary agent 
or attorney, who acts in an inferior capacity and 
under the direction and control of superior author¬ 
ity, both in regard to the extent of his duty and 
the manner of executing it.®^ In some cases it is 
held that the term "managing agent** is limited to 
a person who has full and complete authority in 
all branches of the corporation's business,®® or who 
chiefly represents the corporation m a particular 
localky,®^ or to a person in charge of the business 
of the corporation in the state.®® In other cases, 
however, the courts adopt different views, such as 
that the statutes do not mean that the whole busi¬ 
ness of the corporation shall be in charge of the 
agent, in order to constitute him a managing 
agent;®® that a construction which restricts the 
meaning of "managing agent” to one who is a gen¬ 


eral manager would very much limit the utility of 
the statutes ,®7 and that an agent of a foreign cor¬ 
poration, whose contract of agency demands of him 
the exercise of judgment in the business affairs of 
his principal, and who has charge of all the business 
of his principal in the territory covered by the con¬ 
tract, is a managing agent.®® The agent may be 
under the general direction of the corporation,®® 
but in the management of his particular depart¬ 
ment, he must have authority to manage and con¬ 
duct It as his discretion and judgment direct.^® 

d. Local Agents 

Under some statutes, service may be had on local 
agents, that is on persons representing the corporation 
in a fixed locality In the transaction and promotion of 
the corporation's business. 

Under the provisions of the statutes of some 
states, service of process on a local agent of a for¬ 
eign corporation is valid 71 A “local agent,” within 
the meaning of such statutes, is a person who serves 
the corporation in a certain fixed locality by rep¬ 
resenting It in the transaction and promotion of the 
business for which it was incorporated 7® Mere sou 
licilation of orders for and shipment of goods is 
not enough to constitute one a local agent.7® A lo- 


B. Lillibridgre, Inc., v Johnson Bronze 
Co., 222 NTS. 130. 220 App Biv. 573, 
affirmed 161 NE 177, 247 NT 548 
fi9. NB—Bauer v. Union Central X» 
Ins. Co. 183 N.W. 988, 22 NB. 
435. 

14a C J. p 1412 note 73 
60. NB.—^Bauer v. Union Cent. B. 
Ins Co, supra 

<61. U S —^Wolitz V India Tire Co., 
BCN.T, 10 F.Supp 63. 

14a C J. p 1412 note 76 

62. U S —^Biamond v New Tork, S 
& W R. Co, B C.N T., 18 F Supp. 
605 

Ind —Coler v Pittsburgh Bridge Co , 
40 N.E 779, 146 N.T. 281, 283, 2 
AnnCas. 71. 

NT—^Brown v. U. S. Baily Pub, 
Corporation, 262 N.T.S. 661, 146 
Mise. 539, affirmed 263 N.TS 943, 
289 AppDiv 777—^Appleby v In¬ 
surance Office of Australia, 196 N 
TS 676. 119 Misc. 378 
14a C.J. p 1412 note 76 

63. N.C—^Tinker v. Rice Motors, 150 
S E 701, 198 N C. 73. 

14a C J. p 1412 note 77. 

64. Ohio.—Chesapeake & O R Co 
V. Newman, 16 Ohio App 166. 

65. U S.—^McCullough v. United Gro¬ 
cers' Corp, BCOhio, 247 F. 880. 

14a C J. p 1412 note 78 

N T.—Brown v. U S Baily Pub. 
Corporation, 262 NTS 661, 146 
Misc. 539, affirmed 263 N.TS 943, 


239 AppBiv 777—^Halpern v. Penn¬ 
sylvania Lumber Industries, 244 
N.TS 372, 137 Misc 688. 

14a C J p 1412 note 79. 

67. US —Toledo Computing Scale 
Co V Computing Scale Co., Ohio, 
142 F. 919, 74 CCA 89 

68. Neb—Ord Hardware Co. v J I. 
Case Threshing Mach. Co., 110 N. 
W. 661, 77 Neb, 847. 

14a C J. p 1412 note 81 

69. Kan—^Federal Betterment Co. v 
Reeves, 84 P 660, 73 Kan. 107, 4 
LR.A..NS, 460. 

14a C J p 1412 note 82. 

70b Kan—^Federal Betterment Co. v. 
Reeves, supra- 

71. Fla—George A. Hormel & Co. 
V. Acknaan, 168 So. 171, 117 Fla 
419. 

N C —Steele v. Western Umon Tele¬ 
graph Co., 178 SB. 583, 206 NC 
220 . 

Wash—State v. Superior Court for 
King County, 6 P 2d 368, 166 Wash 
41, appeal dismissed and certiorari 
denied Kerr Glass Manufacturing 
Corporation v Superior Court of 
State of Washington for King 
County, 62 S Ct 640, 286 US. 632, 
76 LBd 1273 

14a C.J p 1412 note 84. 

73. Ariz —Arizona Mut Auto Ins. 
Co. V. Bxsbee Auto Co, 197 P. 980, 
22 Ariz. 876. 

14a C J. p 1412 note 86. 
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Persona held to be Ipoal agoits 

(1) A local salesman of manufac¬ 
turer, although he worked on com¬ 
mission basis —Genack v Gorman, 
194 NW. 6T6, 224 Mich 79 

(2) One receiving or collecting 
money in state for foreign corpora¬ 
tion, or acting as distributor for for¬ 
eign corporation, not merely as dis¬ 
tributor of goods manufactured by 
it, acts as Its "local agent,” on whom 
summons may be served—Cape Feax 
Rys. V. Cobb, 129 SB 828, 190 N.C. 
376 

14a C J p 1412 note 86 [b] 

Persoas held not to be local agents 

(1) A subordinate employee, who 
took orders for goods of foreign cor¬ 
porate defendant from those desig¬ 
nated by defendant at prices fixed by 
it, with little discretion vested in 
him, and who exercised no control 
or management over defendant, and 
collected no money for it, was only 
a traveling ''soliciting agent,” and 
not a "local agent ”—^Plott v. Michael, 
200 SB 429, 214 N.C. 656 

(2) Nonresident corporation's book¬ 
keeper, in state to collect note flrom 
plaintiff, was not "local agent 
Tinker v. Rice Motors, 150 SB 701, 
198 N.C. 73 

14a C J. p 1412 note 86 tc]. 

73. N.C.r—Mauney v. Luzier's, Inc., 

194 Sm 328, 212 N.C. 684. 
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cal agent designated as vice president may be serv¬ 
ed, where the statute designates vice presidents as 
persons who, among others, may be served.^^ 

e. Salesmen and Solioitors 

In some Jurisdictions a foreign corporation may be 
served by service on its salesmen or solicitors in the 
state. 

A foreign corporation may in some jurisdictions 
be served with process by service on its traveling 
salesmen,^® but in other jurisdictions such service 
is not regarded as sufficient,7® particularly where 
there is a resident agent'^^ A mere solicitor for 
advertising may not be regarded as the agent of a 
foreign newspaper or publishing corporation,*^^ un¬ 
less, as shown supra § 1942 c, he is a managing 
agent, and the same rule is sometimes,*^® but not 
always,^® applied with regard to the freight and 
passenger solicitors or ticket agents of foreign rail¬ 
road or other transportation corporations, and to 
other mere soliciting agents,^^ or persons who are 


transacting their own business in their own offices 
or places of business and whose only relation with 
a foreign corporation is to take orders and forward 
them to the corporation for acceptance or rejec¬ 
tion.® 2 However, a solicitor who also fills orders, 
adjusts claims, and otherwise clearly represents the 
corporation as agent may be served.®® The term 
"sales agent” or “selling agent” has frequently such 
limited significance that service on a person so des¬ 
ignated will not be upheld in the absence of a show¬ 
ing of his duties and authority,®^ but service on 
such an agent is valid where he is in fact conduct¬ 
ing the business for the corporation rather than for 
himself.®® 

f. Agents Oonnected with Cause of Action 

Service may be made on the agent who acted for 
the corporation in the transaction out of which the cause 
of aetion arose. 

Service may,®® but need not,®*^ be made on the 
agent who acted for defendant in the transaction 


Tt XJ S —Consolidated Indemnity & 
Insurance Co v. Alliance Casualty 
Co. CCANT, 66 F 2d 21 
N Y —^Halpern v Pennsylvania Lum¬ 
ber Industries, 244 NT.S 372, 137 
Misc. 6 S 8 

7S. trs—^Harbicbv Hamilton-Brown 
Shoe Co , D C Tex , 1 P Supp 63 
S.C—^Forbes v Kingan & Co, 176 S, 
E 880, 174 S C 24 
14a C J p 1413 note 86 . 

SaJea agrents with representation, 
powers 

<1) Soliciting agent for foreign 
corporation may maintain office or 
place of business on which name of 
such corporation appears on doors 
and windows of such place without 
making corporation amenable to 
process, but delegation to such agent 
of an essential corporate function, 
even though slight, or granting agent 
permission to exercise such authori¬ 
ty at such office, would render corpo¬ 
ration amenable to process served on 
such agent—^Tignor v. L. Q- Balfour 
A Co, 187 S.E 468, 167 Va 58 

(2) A foreign corporation's district 
sales representative residing m Vir¬ 
ginia, wherein he maintained cer¬ 
tain supervision over manufacture of 
beverages by corporation's licensees 
and occasionally sold its merchan¬ 
dise. was representative of sufficient 
rank to justify service of process on 
him under Virginia law in action 
against corporation—^Mas v. Orange- 
Crush Co, CCAVa, 99 F 2d 676 
Extent of BalesmaiL’s activity 

The fact that commission contract 
of foreign corporation’s agent con¬ 
templates continuous course of sales 
by him does not reauire actual sales 
over considerable period of time be¬ 
fore valid service of process in ac¬ 


tion against corporation may be had 
on such agent, and service of sum¬ 
mons on a person who contracted 
with corporation to solicit orders for 
its products in specified territory 
within state for one year, was valid, 
although agent had operated under 
contract for only short period and 
made only two sales and had no pow¬ 
er to compromise or negotiate set¬ 
tlement of claims against corpora¬ 
tion —^Petition of Northfleld Iron Co, 
277 NW 16«, 226 Wis. 487. 

76. US—U S. V. Asbestos Corpora¬ 
tion, D C.N T , 34 F 2d 182 
N T —Ray T> Lillibndge, Inc, v 
Johnson Bronze Co , 222 N Y S 130, 
220 AppDiv 573, affirmed 161 NB 
177, 247 NT 648—^Foreign Prod¬ 
ucts Co. V C. C Mengel & Bro. Co., 
184 NYS 457, 193 App Div 951. 
14a C ar p 1413 note 87. | 

77- Ark—W. T Adams Mach Co v 
Castleberry, 106 SW 940, 84 Ark 
673 

7a us —^Boardman v S. S Mc¬ 
Clure Co , C C Minn, 123 F. 614. 
14a C J p 1413 note 89 

79 . US—^Maxfleld v. Canadian Pac 
Ry Co, CCAMinn, 70 F 2d 982, 
certiorari denied 66 S Ct 140, 293 
US 610, 79 LEd 700, rehearing 
denied, 55 S.Ct 212, 293 US. 632, 
79 LEd 717. 

DC—Chase Bag Co. v Munson S S. 

Line, 296 F 990, 64 App DC. 169. 
N J —^Borough of Palmyra v. Tacony- 
Palmyra Ferry Co, 162 A, 116, 10 
NJMisc. 1031 
14a C J P 1413 note 90. 

sa Md—Central of Georgia R, Co 
V Eichberg, 68 A 690, 106 Md 863, 
14 LBA.,N.S, 389. 

14a C J p 1413 note 91. 
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X& abseojoe of any other proper 
person within state on whom process 
may be served, in action against for¬ 
eign steamship company for personal 
injuries to passenger, it may be 
served on ticket agent for defendant 
in county in which he resides and 
transacts business for defendant — 
Ruffner v. Cunard S S. Co, 118 S. 
E 167, 94 W.Va 211 
81. U S.—^Brown v. Shields & Co, 
D C Mass , 41 F 2d 542 
Okl—^Dierks Lumber & Coal Co v. 

McAnaw, 221 P. 416, 94 Okl. 219. 

14a C J. p 1413 note 92 
88 . Tenn.—Banks Grocery Co. v. 
Kelley-Clarke Co., 243 S.W. 879, 
146 Tenn. 679. 

14a aJ. p 1418 note 93 

83. Mich—Malooly v. York Heating 
& Ventilating Corporation, 258 N. 
W 622, 270 Mich. 240, appeal dis¬ 
missed York Heating & Ventilating 
Corporation v Malooly, 66 S Ct, 92, 
296 US 633, 80 L Ed 379, rehear¬ 
ing denied 56 S Ct. 166, 296 US 
662, 80 L.Bd. 471—Cheli v Cuda¬ 
hy Bros. Co, 246 NW. 608, 260 
Mich 496 

Minn.—^Dahl v, Collette, 279 NW. 
561, 202 Minn 544 

84. US —^Hefner v American Tube, 
etc, Co, DaN.Y, 163 F 866 . 

14a C.J p 1413 note 94 

85. US —^Henderson v Richardson 
Co., CCA.WVa, 26 P.2d 225. 

86 . Ark —Stewart v. California 
Grape Juice Corporation, 29 .S.W, 
2d 1077, 181 Ark 1140. 

14a C.J p 1418 note 96. 

87. US —^American Cotton Co. v. 
Beasley, La.. 116 F 25$, 53 

446 

14a C J. p 1413 note 96. 
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out of which the cause of action arose. If a cer¬ 
tain person is an ag-ent of a foreign corporation for 
the purpose of making a contract, he must also be 
regarded as an agent of the corporation for the pur¬ 
pose of service of process on it in a suit to enforce 
the contract-*^ Under some statutes wher^e a cor¬ 
poration has an office or agency in any county other 
than that in which the principal resides, process 
may be served on any agent or clerk employed in 
such office or agency in all actions growing out of, 
or connected with, the business of that office or 
agency.*® 

§ 1943. — Alternative Provisions 

As a rule, the statutes provide that, where certain 
principal officers or agents cannot be found, service 
may be made on certain other officeiss or agents, or on 
certain state officers, or other designated persons. 

In general, under the statutory provisions for 
service of process in actions against foreign corpo¬ 
rations, where certain principal officers or agents 
cannot be found, service may be made on officers 
or agents of less rank,®® or on stockholders,®ji- or 
on a resident director.®^ Under the provisions of 


some statutes, where a foreign corporation doing 
business in the state has failed to comply with a 
statute requiring it to designate an agent on whom 
process may be served, service may be made on the 
secretary of state, state auditor, or other named 
state official.®* Under other statutes in such cas¬ 
es, service may be made on a person, firm, or com¬ 
pany acting or transacting business for the corpo¬ 
ration.®^ Also, It IS provided by some statutes that 
in the absence of a corporate agent in the county, 
process may be served on any person found within 
the county where suit is brought, who represented 
the corporation at the time the transaction out of 
which the suit arises took place ,®5 but such a pro¬ 
vision, together with a further provision for mail¬ 
ing a copy of the process to the home office of the 
corporation when service is had on such a person 
does not apply when the corporation maintains a 
place of business where service can be had on it.®* 
To support service in an alternative form, all the 
statutory prerequisites to service in such form, in¬ 
cluding inability to make service in the preferred 
manner, must appear ®7 In other words, the al¬ 


as. XT.S —T-Johnson v. Hanover F Ins 
Co, CC.I1L, 16 F 97, 11 Biss 462 

89. Iowa.—^Morey v Standard Sepa¬ 
rator Co-, 166 N.W 719, 174 Iowa 
719. 

14a aj. p 1413 note 9$. 

90. Ky—^Morris v. Cumberland Pro- 
ducingr, etc,, Co., 218 SW 302, 1S7 
Ky. 16. 

14a C.J. p 1414 note 99 

91. Colo —Colorado Iron-Works v. 
Sierra Grande Mm. Co, 26 P. 826, 
15 Colo. 499, 22 Am.S R 433. 

14a C.J. p 1414 note 1. 

92. U.S—=St. liOuis Southwestern B 
Co. v. Alexander, N.Y., 83 S Ct 246, 
227 U S. 218, 67 LEd 486 

14a C.J. p 1414 note 2 
98. Neb—^Buckley v. Advanoe- 
Rumely Thresher Co, 183 NW. 
106, 106 Neb. 214 

N.C.—Reich V. Home Mortar. Corpora¬ 
tion, 168 S.B. 814, 204 N C. 790— 
Cape Fear Rys v. Cobb, 129 SE 
828, 190 N.C 376—^Lrunceford v 
Commercial Travelers' Mut. Acc 
Ass'n of America, 129 S E 805, 190 
NC. 814. 

Okl —Osagre Oil & Reflmngr Co v 
Interstate Pipe Co, 268 P. 66, 124 
Okl 7. 

14a C.J. p 1414 note 3 
Assistant to destgnated oflloer 
Service on assistant secretary of 
state Is sufficient conapliance with 
statute authorizing: substitute serv¬ 
ice on foreigrn corporation by service 
on secretary of state—State ex rel. 
Bond A Goodwin A Tudker v. Su¬ 
perior Court of Simkane County, 15 
P.2d 660, 1<69 Wash. 688, affirmed 


State of Washingrton ex rel Bond A 
Goodwin A Tucker, Inc v Superior 
Court of State of Washington for 
Spokane County, 63 SCI 624, 289 U 
S 861, 77 LBd. 1266, 89 A.L R 663 
Action by employee or agrent is 
within statute authorizing: service 
on foreigm corporation by serving: 
secretary of state —^R W Tates 
Laundry Machinery Co v. Hoppe, 
15 P2d 684, 160 Okl 70. 

St^.tute inappUoabla 
Where statute only deals with 
service of notice or process in civil 
suits in court, it is not applicable 
I to proceeding: which is not civil suit 
in court —^Blk River Coal A Lumber 
Co V. Funk, 271 N.W 204, 222 Iowa 
1222, 110 A L R 1415 
94. Or.—^Winslow Lumber Co v Ed¬ 
ward Hines Lumber Co, 266 P 248, 
126 Or. 63. 

14a C J p 1414 note 4. 

96. Tenn—^Madigran-Walsh Co. v. 
McLean, 2 Tenn Civ A 693 
Pnzposs of statute providing: that, 
where corporation does local business 
in state without filing: its charter 
and having: agrent on whom process 
may be served, process may be serv¬ 
ed on any person found representing: 
corporation at time transaction in¬ 
volved took place, is to g:ive effectu¬ 
al process so as to bring: corporation 
into court where Judgmient may be 
rendered, and such statute has no 
relation to motion to guash process. 
—Grldley, Maxon A Co v Turner, 
176 So 738, 179 Miss. 890, 8Ug:sestion 
of error overruled 177 So 362, 179 
Miss. 890. 


96. Tenn—Wroug:ht Iron Range Co- 
V. Devault, 6 TennApp. 613 

97- TT.S—Murphy v. Campbell Soup 
Co , D C Mass , 40 F 2d 671. 

La —Fullilove v. Central State Bank, 
107 So 690, 160 La 831. 

Minn—^Fletcher v Southern Coloni¬ 
zation Co, 181 N.W 205, 148 Minn 
143. 

NY—^McKeon v. P, J McGowan A 
Sons, 242 N.TS 700, 229 App Div. 
568. 

14a C J p 1414 note 6. 

Property, or oanae of aotlou arislugr 
in. state 

(1) Service on foreigm corporation 
by serving: secretary of state cannot 
be sustained, unless liability has 
been incurred within state, and such 
service is invalid in transitory ac¬ 
tion arising: outside state, and stat¬ 
ute authorizing: service agrainst for- 
eig:n corporation by serving: secretcur 
of state 18 to be interpreted as au¬ 
thorizing service only where it can 
be constitutionally made.—^Powell v 
Home Seekers' Realty Co., 228 N Y.S. 
181, 131 Misc 590 

(2) Under CivPract. Act S 229 
subd 3, personal service of process 
within slate may be made on foreign 
corporation doing business within 
state, without showing that corpora¬ 
tion has property within state or 
that cause of action arose therein, as 
formerly required by Code Civ.Proc 
8 432 subd 8.—Cunningham y. Mel- 
lin's Food Co. of North America, 201 
NYS, 17, 121 Misc. 363—^14a GJ. 
p 1414 note 6 [d]. 


214 



20 C.J.S. 


C0RP0BATI0N8 


§ 1944 


ternative provisions of a statute relating to the 
service of process on foreign corporations are not 
important where the direct provisions may be ap¬ 
plied.^ 8 The corporation cannot insist that it shall 
he served under a statute which it has disregard¬ 
ed.®^ 

Some courts hold that, where a foreign corpora¬ 
tion transacting business in the state has failed to 
appoint an agent to receive service of process as 
required by statute, but has some person residing 
in the state who acts as its agent, it must be pre¬ 
sumed that the corporation has substituted such 
agent as one on whom service is authorized to be 
made.^ However, process cannot properly be serv¬ 
ed on a state auditor or other state official under 
statutes which require the foreign corporation, as 
a condition of doing business in the state, to con¬ 
stitute him an agent, by power of attorney or writ¬ 
ten stipulation, to receive service of process in its 
behalf, but which do not provide that process may 
be served on him on a failure of the corporation to 
comply with the statute,® this is true, even though 
the corporation is doing business in the state il¬ 
legally on account of its not having made the ap¬ 
pointment,® nor can process be served on a state 
official where the corporation is not one required by 
law to appoint and maintain an agent, and where it 


has withdrawn from the state.'* A statutory pro¬ 
vision requiring a nonresident corporation to ap¬ 
point a statutory agent does not repeal a provision 
for service on any agent of the corporation in the 
county in which he resides, if no statutory agent 
has been appointed nor does it prevent service 
on an actual agent where no statutory agent has 
been appointed.® In some states, where a foreign 
corporation has no resident agent in the state au¬ 
thorized to be served with process, and the action 
is not one to recover a personal judgment, jurisdic¬ 
tion may be acquired by the appointment of a cura¬ 
tor ad hoc and the service of citation on him.*^ 
Where the statute providing for service on any 
person acting as agent of, or doing business for, 
the corporation limits such service to instances 
where the corporation has property in the state or 
where the cause of action arose therein, such serv¬ 
ice IS valid only in such instances.® 

I 1944. - After Termination of Office or 

Agency 

After termination of the otTIce or agency, or after 
effective revocation of authority of an agent appointed to 
receive service, service of process on such officer or agent 
IS ineffective. 

After termination of the relationship the agent 
cannot he served as such,9 where such termination 


(8) Where foreign corporation de¬ 
fendant had no agent in state and 
only property which it had in state 
was samples, order blanks, and sta¬ 
tionery, furnished to its soliciting 
agent, defendant did not have such 
“property** In state as would permit, 
under statute requiring corporation 
to be doing business or to have prop¬ 
erty in state, a service of summons 
on corporation by service on secre¬ 
tary of state—^Plott V. Michael, 200 
S E 429, 214 N C. 666. 

98 , NT—Grant v. Cananea Cons. 
Copper Co, 82 NE 191, 189 N.T. 
241, reversing 102 NT.S 642, 117 
AppDiV 676 

99. Ind —Modern Woodmen v. 
Noyes, 64 NB. 21, 168 Ind 603. 

'1. SD.—^Poster v Charles Betcher 
Lumber Co, 58 NW. 9, 6 SD 67, 
49 Am SR 869, 28 LRA. 490. 
14a C J. p 1415 note 9. 

Ibocal agents 

In action against nonresident cor¬ 
poration, if plaintiff procured serv¬ 
ice of summons on agent of corpora¬ 
tion who was regularly engraged 
receiving and collecting money for it 
within state, in accordance with stat¬ 
ute relatmg thereto, validity of serv¬ 
ice would not he affected by provi¬ 
sions of statute requiring corpora¬ 
tion to have resident process agent, 
■where it did not appear that corpo¬ 


ration had designated resident proc¬ 
ess agent in accordance with such 
statute, and whether defendant com¬ 
plied with statute requiring foreign 
corporation to file statement of its 
prmcipal office in state and name of 
agent m charge thereof in office of 
secretary of state before domg busi¬ 
ness in state, is immaterial in action 
wherein summons was served on 
such local agent—^Mauney v Lu- 
zier*s, Inc., 194 S B. 323, 212 N C 684. 

2. W.Va,—^Leiter v American-La 
Prance Fire Engine Co., 104 S.B 
66, 86 WVa 699. 

14a C.J. p 1416 note 10. 

3. ITS.—^Vance v Pullman Co, C.C 
W.Va, 160 F 707. 

4. La—National Park Bank v Con¬ 
cordia Land & Timber Co., 97 So 
272, 154 La 31 

5. U.S—Certain-teed Products Cor¬ 
poration v. Wallinger, C.C A Va, 
89 P2d 427, certiorari denied 68 
S Ct. 26, 302 TJ.S. 707, 82 L Ed. 646 

e. US —Junk v R. J Reynolds To¬ 
bacco Co., DC.Va., 24 P Supp. 716. 
7. La.—Snelling v. Joffrion, 8 So. 

609, 42 La Ann. 886 
Repeal of statute 

A provision for service on agents 
of foreigrn corporations has been held 
not in conflict with, and does not re¬ 
peal as to corporations which have 
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withdrawn permanently from state, 
provision relative to proceedings in 
rem hy i>osting attachment and cita¬ 
tion and appointment of curator a4 
hoc —^National Park Bank v. Con¬ 
cordia Land & Timber Co., 97 So. 
272, 164 La. 31. 

Bm N.D —^Brevlck v Canard S S. Co, 

247 N.W. 373, 63 N.D 210. 

9 . US —^La Varre v International 

Paper Co, DC SC, 37 P2d 141. ^ 
Md—Carter v Reardon-Smith Line, 

129 A. 839, 148 Md 646. 

14a C.J. p 1415 note 14. 

Attorneys 

Rule, that service of process on 
person who has ceased to represent 
foreign corporation as its agent pri¬ 
or to bringing of suit is nugatory, 
applies with more force to attorneys 
who, except hy express authority, 
have no power to accept service of 
process which institutes a suit, and 
attempted service on attorney who 
represented foreign corporation in 
other aetions involving same matter 
as that involved in action for which 
service was attempted to be made, 
but who was not retained by corpo¬ 
ration until after attempted service 
for purpose of quashing service, does 
not give court jurisdiction of corpo¬ 
ration, since service was invalid — 
Dyax V, Georgia Power Co-, 176 SJBL 
711, 173 SC. 627. 
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IS in good faith,and where an officer has ef¬ 
fected a valid resignation, jurisdiction of the corpo¬ 
ration cannot be obtained by service on him An 
officer may be served as such, although appointed 
receiver of the corporation.^^ 

Agent appointed to receive service. Service can¬ 
not be made on a person appointed to receive serv¬ 
ice where the appointment has been revoked,^^ or 
where there has been a subsequent formal appoint¬ 
ment of another person as sole agent to receive 
service.14 On the other hand, except in some ju- 
risdictions,i6 service on a person who has been ap¬ 
pointed a statutory agent lo receive service of proc¬ 
ess and whose appointment as such has not been re¬ 
voked, so far as the public records disclose, eithqr 
expressly or by the appointment of another agent, 
is sufficient, even though he is no longer in the ac¬ 
tual service or employment of the company.^® A 
revocation of the power of an agent on the eve 
of institution of suit against the corporation on a 
claim of which it has notice savors of bad faith, 
and will not be permitted to frustrate a suit com¬ 
menced by service on such agent.^*^ The dissolu¬ 
tion of a partnership appointed as agent to receive 
service does not prevent valid service being made 
on a former member of the firm who continues the 
business under the firm name.^^ 


§ 1945 . Officer or Agent in State Tem¬ 

porarily or on Private Business 

Under sotne statutes, service may be made on a 
proper officer or agent although he is only temporarily 
in the state or there on his own business; but under oth¬ 
er statutes the agent must be acting or transacting busi¬ 
ness for the corporation in the state at the time of 
service. 

Where a foreign corporation is doing business in 
the state, service may be made under some statutes 
on an officer designated thereby, if he is found 
within the state, although he may be present on pri¬ 
vate business,or only casually in the state.^® 
However, under the express terms of other stat¬ 
utes, or under the construction placed on them, 
service on an officer or agent designated by statute 
IS sufficient only when, in the representative capac¬ 
ity indicated by the statute, he is acting or transact¬ 
ing business for the corporation in the state at the 
time of service In case the officer or agent is 
sent into the state on the corporate business, proc¬ 
ess may be served ‘on him,^^ especially where he is 
sent into the state in connection with the very busi¬ 
ness which is the subject of the suit in which serv¬ 
ice IS made.^S In any event the presence of the of¬ 
ficer must not be secured by fraud or misrepresen- 
tation,^^ Under some statutes service may be made 
on a managing agent, although he is only tempo¬ 
rarily in the state on the business of the corpora- 
tion.25 


lO. Md.—Carter v. Reardou-Smith 
Line, 129 A 839, 148 Md. 545 

IZ. Iowa—^Reliance Motor Co. v. 
Craigr, 221 N.W 499, 500, 206 Iowa 
804, citing: Corpus Jraia. 

N.J.—^Applebaum v Bachrach, 148 A. 
166, 8 NJ.Misc. 18 

Wis.—State ex rel Northweatem De¬ 
velopment Corporation v. Gehrz, 
283 N.W. 827. 

14a C J p 1416 note 15. 

12 . Colo—^Venner v. Denver Union 
Water Co, 90 P. 628, 40 Colo 212 , 
122 Am.SR 1036. 

13. U S.—^People's Tobacco Co , Ltd 
V American Tobacco Co, Lra., 38 
sot 233, 246 US 79, 60 L.Dd. 587 

14a C J p 1415 note 17. 

14. Arlc.—^Mullins v. Central Coal, 
etc, Co., 84 SW. 477, 78 Ark 333 

14a C J. p 1415 note 18. 

15. Wash—Gerrick v. Llewellyn 
Iron Works, 177 P, 692, 106 Wash. 
98. 

14a C J. p 1415 note 19. 

16. Ky .—^Reese Lumber Co. v. Lick¬ 
ing Coal, etc., Co, 161 SW. 1124, 
166 Ky 723. 

14a C.J. p 1415 note 20. 

17. La—^Michael v Mutual Ins. Co., 
10 La Ann. 737. 

ISi Mass.—Gibson v. Manufacturers’ 


Ins Co., 10 ND 729, 144 Mass. 
81 

19. Alaska—^Nelson v. West Coast 
Grocery Co, 5 Alaska 59 

14a C J, p 1416 note 24. 

20 . N Y —Smith v. Western Pac R 
Co, 139 NT.S. 129, 164 App Div 
130, appeal dismissed 106 NE 1042, 
212 NY 69b 

21 . Cal —^Hammons v. Superior 

Court of Los Angeles County, 219 
P 1037, 63 Cal App 700. 

N M —Territory ex rel Caledonian 
Coal Co. V Baker, 78 P 624, 12 N. 
M. 456, affirmed 25 S Ct 875, 196 
US 432, 49 LEd 540. 

N C.—^Langley v Planters Tobacco 
Warehouse, 1 S B 2d 668 , 216 N C. 
237—J B Blades Lumber Co. v 
Finance Co of America at Balti¬ 
more, 168 SB. 219, 204 N.C. 285 
—Tinker v. Rice Motors, 160 SB 
701, 198 N.C 73. 

14a C J. p 1416 note 26. 

22 . U S.—Carnegie Office Appliance 
Co. V. Thomas A. Edison, Inc, D 
CNC., 28 F2d 626 

Ala—St Mary’s Oil Engine Co. v 
Jackson Ice & Fuel Co., 138 So 
834, 224 Ala. 152 

Colo.—^Plattner Implement Co v. 
Bradley, Alderson & Co, 90 P 86 , 
40 Colo. 95. 

Ill —Scene-In-Action Corporation v 
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Knights of Ku-Klux-Klan, 261 III- 
App 163 

Iowa.—^Kalbach v. Service Station 
Equipment Co., 224 NW 73, 207 
Iowa 1077 

Mmn—^Duluth Log Co v. Pulpwood 
Co, 163 NW. 620, 137 Mmn. 312 

14a C J. p 1416 note 27. 

23. U.S.—^U S V. Pacific Forward¬ 
ing Co, DC Wash, 3 F Supp 647. 

Mich—^A Harvey's Sons Mfg Co v. 
Sterling Materials Co, 225 N.W. 
638, 247 Mich 817. 

Wis.—State V Gregory^ 246 N W 194, 
209 Wis 476, reversed on other 
grounds Consolidated Textile Corp. 
V. Gregory, 53 S Ct 629, 289 US 
85, 77 L Ed 1047, and conformed to 
State ex rel Consolidated Textile 
Corp V Gregory, 248 N.W. 728, 211 
Wis 583 

14a C J p 1416 note 28. 

24. U S —^Kosse, Shoe & Schleyer 
Co. V. Gualano, CCA^lll, 283 F. 
971. 

Mont.—State ex rel Taylor Laundry 
Co V Second Judicial Dist Court 
in and for Silver Bow County, 67 
P2d 772, 102 Mont 274, 113 A.L. 
R 1. 

14a C J p 1416 note 29. 

26. U.S—^U S V. Pacific Forward- 
mg Co, DC Wash., 8 F.Supp. 647. 

14a C J. p 1416 note 80. 
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§ 1946. -Mode of Service 

a. In general 

b. Leaving copy 

c. Publication 

d. Mailing process 

a. In General 

Process must be served ii\ the manner required by 
statute, and in general there must be personal service. 

Where a foreign corporation is licensed to do 
business in the state and has a designated agent 
therein as required by the statute, it is, for the pur¬ 
pose of personal or constructive service of process, 
in the same position as a domestic corporation.26 
Service of process in compliance with the statutory 
requirements therefor is valid ^7 Unless provided 
otherwise by statute, there must be personal serv¬ 
ice as distinguished from service by leaving a 
copy;28 and under some statutes where personal 
service can be had, an attempted constructive serv¬ 
ice IS void^s but, where the statute provides for 
service either by serving an officer or proper agent, 
or by leaving copy at the place of transacting the 
usual business of the corporation, service by either 
method is sufficient.^® Unless required by statute, 
a copy of the petition need not be served with the 
wnt in making service.on the agent of a corpora¬ 
tion®^ Under the provisions of some statutes, it 
is necessary, in order to obtain constructive service, 
to allege in the affidavit therefor that the corpora¬ 
tion has no agent within the state on whom process 
might be served®® 

Under the statutes of some states personal serv¬ 
ice on a foreign corporation is made by delivering 
a copy of the summons, together with a copy of the 
complaint, to one of certain officers of the corpo¬ 
ration designated by statute or to a person desig¬ 


nated by the corporation, in compliance with stat¬ 
utory provisions, as an agent to receive service of 
process,®® all other modes of service, including 
service on the secretary of state in the absence of 
a statutory designation by the corporation of an 
agent to receive service of process, must be re¬ 
garded as constructive,®^ being considered as a sub¬ 
stitute for service by publication,®® and a case in 
which such service is made comes within the pro¬ 
visions of a general statute allowing defendant, in 
a case where he has not been personally served, as 
a matter of absolute right to have the judgment 
vacated within a certain period after the rendition 
thereof, to answer to the merits, and to have a trial 
of the case on the merits ®® However, under stat¬ 
utes so declaring, where the corporation has no 
designated agent to receive service, nor any officer 
in the state on whom service can be had, service dh 
the proper officer of the state is regarded as having 
the same effect as if on a designated agent.®7 

Under some statutes, personal service without the 
state IS allowed in lieu of publication,®® or is deem¬ 
ed equivalent to publication in proceedmgs in rem.®® 

The corporation cannot, by any agreement enter¬ 
ed into in consideration of the privilege to do busi¬ 
ness m a state, vary the method of lawful service or 
enlarge the authority of the officer in making serv¬ 
ice.'^® 

b. Leaving Copy 

When authorized or required by statute, service may 
or must be made by leaving a copy of the process with 
the proper person at the proper place. 

Service by leaving a copy with an officer of the 
corporation is not valid when not authorized by 
statute.^^ Some statutes expressly authorize or re¬ 
quire the leaving of a copy of the process^® with 


nOk Ark—Sinclair Reflnmgr Co. v. 
Bounds, 127 SW2d 629 

27. Ark.—Ramey v Baker, 34 SW. 
2d 461, 182 Ark 1043 

28. Bel.—^Horngran Contracting: Co 
V. Columbia Ins Co, 89 A. 210, 27 
Del 454 

29. Ark—Sinclair Refining: Co. v. 
Bounds, 127 SW2d 629—J H 
Hamlen & Son v Allen, 67 S W 2d 
1046, 186 Ark. 1104 

30l Ga —Dowe v Debus Mfg. Co, 
176 SB 676, 49 GaApp 412 

31. Mo —Lincoln Safe Deposit Co v. 
Continental Life Ins Co, 249 S. 
W 677, 213 MoApp 661 

32. Ark —Sinclair Refining Co. v 
Bounds, 127 SW2d 629—J H 
Hamlen St Son v Allen, 67 SW2d 
1046, 186 Ark 1104. 

fosm asLd snflloleaey of aOdavlt 
That affidavit of corporate plain¬ 


tiff’s attorney for warning order used 
word “correct,'' instead of “true," 
does not vitiate it—^Harding Const 
Co V Drainage Dist. No. 17, 13 SW 
2d 312, 178 Ark. 778. 

33. N.T—^McKeon v. P J, McGowan 
& Sons, 242 N.Y S 700, 229 App 
Div. 668 

14a aJ p 1416 note 33. 

34 , Cal—San Jose Holiness Church 

V Metropolitan Church Assoc, 107 
P 633, 12 CalA.pp 446. 

14a C J p 1416 note 84 
36. Cal —Olender v Chrystalme 

Min. Co, 86 P 1082, 149 Cal 482 
14a C J p 1417 note 86 
36. Cal.—San Jose Holiness Church 

V Metropolitan Church Assoc., 107 
P 633, 12 Cal App .446 

37- Okl.—^Pitz V Hope Lumber & 
Supply Co , 84 P 2d 421. 

38. NT—^McCov V Ene Forge & 
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steel Co, 194 NTS 696, 201 App. 
Div 670, affirming McCoy v. Erie 
Forge & Steel Co, 194 NTS. 696, 
118 Misc 851 
14a C J. p 1417 note 37. 

39. Ind.—^Michigan Trust Co. v Pro- 
basco, 68 NE. 266, 29 Ind App 109. 
40- X7S—J. B Petty & Co. v. Dock 
Contractor Co, C C A.Pa, 283 P. 
341, affirming, DC, 283 F. 338. 

41. Pa.—^Fenner v Prudential Ins. 
Co, 19 PaDist 16 

14a C J. p 1417 note 39 

42. NH—^Dinnm v. Hutchins, 76 A. 
126, 76 NH. 470. 

Natnro of proeaedingv as affeottng 
vaUdity 

Although In a proper case service 
by leaving a copy of process is valid, 
m view of Civ Code 1910, | 5668, 
service on nonresident corporation 
cannot be made in suit to enjoin 
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the person on whom it is served,^® or at the dwell¬ 
ing* house, or usual place of residence, of an officer 
or statutory agent of the company,^4 or at the usu¬ 
al place of businesses or principal office of the cor¬ 
poration in the state es The copy to be given or 
left is a copy of the process issued under a statute 
relating to personal service rather than a copy of 
the writ and return issued under a statute relating 
to attachment cases against nonresidents.47 

c. Publication 

When authorized by statute, service by publication 
may be had m a proper case, but no personal Judgment 
can be entered where process is so served* 

No personal judgment can be entered against a 
foreign corporation on publication of processes 
Service by publication is not authorized in the ab¬ 


sence of statutory provision and where it is au¬ 
thorized, the case must be brought within the stat¬ 
ute 50 Under many statutes provision is expressly 
made for such service, which will give the court ju¬ 
risdiction,5i as where the corporation has property 
within the state,52 or where no officer or agent may 
be found on whom service may be made ,53 and in 
some cases service by publication has been held to 
be authorized by statutes authonzing such service 
generally.54 Service by publication is improper 
where the corporation has an agent in the state on 
whom process may be served, and an attempt must 
be made to secure service on such an agent before 
complainant can have service by publication.56 

The order for publication is usually required to 
be based on affidavits showing the statutory prereq¬ 
uisites to exist,56 and it must be alleged that per- 


common-law fieri facias in its favor 
by delivering copy of petition and 
process and rule nisi to attorney 
representing* it within jurisdiction to 
have fieri facias levied and enforced 
—Courier-Herald Pub. Co. v Georgi¬ 
an Co, 128 SE 744, 160 Ga 583 

43. Md.—Smith Premier Typewriter 
Co V, Westcott, 75 A. 1052, 112 
Md 146 

44. N.J—Smallbem v Brie R Co, 
76 A. 1011, 79 N.J.Law 693 

14a C.J p 1417 note 42 

Where oorporatloa liable to attaoh- 
ment 

Where corporation’s president was 
living in state, but its plant and 
property were in another state, sei^- 
ice of summons, by leaving it at 
home of president with house serv¬ 
ant, was improper, since corporation 
was liable to attachment—Stocker v 
Duro Co, 164 A. 634, 9 N JMisc 439 

45. IT S -r—Walsh v. Atlantic Coast 
Line R. Co., DC Mass, 256 P. 47. 

Alaska—^Nobili v Alaska Gastineau 
Mining Co, 5 Alaska 140. 

14a C J. p 1417 note 43. 

46L Md.—Smith Premier Typewriter 
Co V. Westcott, 76 A. 1062, 112 
Md 146. 

14a C.J. p 1417 note 44. 

47. N.H.—Quimby v. Central Hew 

Hampshire Power Co, 98 A 803, 
-78 174. 

48. Miss —Columbia Star Milling 
Co. V, Brand, 76 So. 667, 115 Miss 
626. 

49. Ga.—^Dearing *v. Charleston 
Bank, 5 Ga. 497, 48 AmD, 300. 

14a C J. p 1417 note 48. 

6a Mo—State ex rel. Utilities Pow¬ 
er & Light Corporation v Ryan, 88 
S.W.2d 167, 837 Mo 1180. 

14a C J. p 1417 note 49. 

Xn aotlooL to fooreolose on. tax certifi¬ 
cates, where foreign corporation, was 
served by publication on certificate 


, from secretary of state that corpo¬ 
ration had no permit to transact busi¬ 
ness within state and had filed no 
certificate designating ofiSLce within 
state for service of process, court 
had jurisdiction of corporation — 
Thomas Inv. Co v. Helson, 182 So 
210, 132 Pla 697. 

61. Ga.—Foremost Dairy Products 
V Sawyer, 196 S.E 436, 186 Ga. 
702. 

52. Minn —^Broome v. Galena, etc., 
Packet Co, 9 Minn 239. 

14a CJ p 1417 note 61. 

Property essential to servloe by pnb- 
lioatiozL 

Foreign corporation, natural per¬ 
son, or unincorporated association 
not doing business or equivalent 
thereof in state cannot be served by 
publication unless it has specific 
fund or property therein, and fact 
that cause of action arose in state 
IS insufficient to authorize substitut¬ 
ed service against nonresident unless 
he has property—Rodier v. Pay, 7 
H T S 2d 744. 

53. U S —^Ranch v, Werley, C C,Or, 
152 F 609 

14a C J. p 1417 note 52 
Showing of Inability to officer 
Where neither original return nor 
amendment stated president of cor¬ 
poration, could not be found, no 
foundation was laid for service by 
publication, as a return that presi¬ 
dent could not be found is indis¬ 
pensable and a return showing ina¬ 
bility to find other officers or agents 
without also stating president can- 
nQ,t be found is insufficient—Good- 
paster V. Chicago, M. & Gary Ry Co, 
240 I11.APP. 267 

54. WVa.—Valley Camp Coal Co, v 
E M. Wichert Co, 119 S E. 646, 94 
WVa 497 

14a C J p 1417 note 53 
55- Fla—Sharman v Bayshore Inv 
Co. 126 So. 282, 99 Fla 198. 
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68. Okl—Jones v. Illinois Valley 

Trust Co, 274 P 36, 136 Okl 86— 

Whitehead v Holmes, 274 P. 29 

136 Okl 84 

14a C J. p 1418 note 64. 

Affidavits held sufficient 

(1) Affidavit for publication . and 
service of summons, stating defend¬ 
ant was foreigrn corporation without 
agent or place of business within 
territory, and that personal service 
could not be had, is sufficient, and 
United States marshal's return on 
summons, showing inability to serve 
it on defendant corporation, adds 
weight to affidavit—^Inland Finance 
Co V Standard Salmon Packers, 7 
Alaska 131 

(2) An affidavit which states that 
defendant corporation is not resident 
of this state, without stating that 
no person can be found in county 
where proceeding is pending on 
whom process can be legally served, 
as Barnes Code 1923 c 124 5 11, pro¬ 
viding that on affidavit that defend¬ 
ant IS not resident of state an order 
of publication may be entered, is not 
modifiei^ nor affected by amendment 
providing that on affidavit that de¬ 
fendant IS a corporation and that no 
person can be found in the county on 
whom process can be legally served 
an order of publication may be en¬ 
tered—Valley Camp Coal Co, v. B, 
M Wichert Co., 119 S B 646, *94 W. 
Va 497. 

(3) Affidavit showing foreign cor¬ 
poration was without office or fac¬ 
tory in state.—^Progressive Knitting 
Works V Step-In-All Underwear Cor¬ 
poration, 234 N.TS. 214, 225 App. 
Div 8. 

Affidavits held ixumffioient 

(1) Affidavit merely stating that 
affiant was informed that defendant 
foreign corporation had no office 
within state, without statmg sourc¬ 
es of information, and that no record 
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sonal service could not be had with due diligence.^'^ 
Under some statutes, the order is also required to 
be based on a verified complaint showing a suffi¬ 
cient cause of action,but it is not the practice 
of the courts on a motion to vacate an order for 
service by publication to search the complaint with 
the same care as on a demurrer.^s Failure to pub¬ 
lish a notice in the newspaper designated by stat¬ 
ute is not fatal to the jurisdiction of the court, un¬ 
less the statute so provides.®^ Also, delay in mak¬ 
ing publication, beyond the period provided by 
statute, after a return showing that defendant after 
diligent search cannot be found, is not fatal where 
it does not operate injuriously to some substantial 
right of defendant.®! Provisions for a warning or¬ 
der, when service is by publication, do not apply 
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where the corporation has an agent in the state on 
whom process may be served.®^ 

l\^en so required by statute an order for service 
by publication cannot be made without proof of the 
issuance of a warrant of attachment and levy.®^ 

d. Mailing Process 

Under some statutes provision Is made for mailing 
process to the home office of the corporation. 

A Statutory provision requiring the mailing of 
notice of the suit to the home oflSce of the corpo¬ 
ration is held not to be j‘urisdictional and fail¬ 
ure of a state officer to notify the corporation when 
service is made on him under a statute providing 
therefor has been held not to invalidate the serv- 
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of any oflftce was found in certain di¬ 
rectories —^McGovern v Christian 
Bahnsen, Inc, 274 NTS. 683, 153 
Misc 224. 

(2) PlaintifTs affidavit that “I am 
convinced and verily believe that the 
defendant is a foreign corporation. 

. . , I obtained this information 

from letters written by the defend¬ 
ant to O. Co"—^without annexing 
letters to affidavit, or stating sub¬ 
stance thereof, there being no evi¬ 
dence that defendant was a foreign 
corporation.—^Lummis v. Oakley 
State Bank, 191 N.T S 889. 

(3) Allegations in affidavit that de¬ 

fendants “are nonresidents of the 
state . . . and cannot he sum¬ 

moned in this action," are Insuffi¬ 
cient to authorize publication serv¬ 
ice on a foreign corporation under 
Rev St 1919 § 1196, requiring allega¬ 
tions that defendant "is a corpora¬ 
tion of another state • . . and 

cannot be served in this state in the 
manner prescribed in this chapter" 
—^Dent V, Investors’ Sec. Ass’n, 264 
SW. 1080, 300 Mo 662. 

Sufficiency of affidavit is Juxlsdlc- 
tlonal natter 

Insufficiency of affidavit for pub¬ 
lication in action against foreign 
corporation was jurisdictional and 
could not be cured by additional af¬ 
fidavits filed in opposition to motion 
to vacate order of publication—Mc¬ 
Govern V Christian Bahnsen, Inc, 
274 NTS. 633, 153 Misc 224 

B7. Kan—Smith v, U S. Sugar & 

Land Co, 108 P 860, 82 Kan 639— 

Washburn v Buchanan, 34 P 1049, 

52 Kan 417. 

AUegatloiMi snffioleiLt 

Affidavit for service by publica¬ 
tion, alleging that defendant is for¬ 
eign corporation, that its principal 
place of business is in New York, 
and alleging that plaintiff with due 
diligence is unable to make service 
of summons on such defendant with¬ 


in state—B Thomas Motor Car 
Co V. Robh, 208 P. 783. 86 Okl 266 
AUegations held insnffioleiLt 

PlaintifPs affidavit that defendant 
was a foreign corporation and "that 
due diligence has been used by sher¬ 
iff to find defendant, so as to serve 
it in this county, but without suc¬ 
cess,” allegation being a mere con¬ 
clusion, and not proof of any fact — 
Lummis v. Oakley State Bank, 191 
NTS. $89. 

SherliTs cerfeillcate is insufficient 
to prove diligence of plaintiff to 
serve foreign corporation in state, as 
required by Civ Prac.Act § 232, prior 
j to service by publication —^Lummis 
V. Oakley State Bank, supra. 

58. N.T —Grant v Cobre Grande 
Copper Co, 86 NB. 34, 193 NT. 
306, reversing 111 NTS. 386, 126 
App Div. 760, reversing 111' N.T S. 
1089, 59 Misc 1 
14a C J p 1418 note 65. 

XxL equity 

Order for publication against for¬ 
eign corporation, sued in equity with¬ 
out attachment, requires only that 
complaint show sufficient cause of 
action against defendant.—Gagnon 
V. Roberts, 226 N.T.S. 386 , 131 Misc. 
126, affirmed 229 N.T.S. 868 , 224 App. 
Div. 11. 

50, N- Y —Grant V. Cobre Grande 
Copper Co, 86 NE 84, 193 N.T 
306, reversing 111 N.T.S 386, 126 
AppOiv. 760, reversing 111 N.TS 
1089, 59 Misc. 1. 

00 ^ N Y —Lamer v. Houston City 
Bank, 9 NT.CivProc. 161- 

61. Colo —Eagle Gold-Min. Co. v, 
Bryarly, 66 P. 62, 28 Colo, 262 

62. Ky—Dye Bros. v. Butler, 272 
SW 426, 209 Ky 199. 

03 ^ NT.—Cole V Nash Motors Co., 
229 NY.S 277, 131 Misc 922— 
Lummis v OaJiley State Bank, 191 
N.TS. 889. 


However, it was otherwise held in 
an earUer decision.—Cahill v Broad- 
well Productions. 190 N.T.S 225 

Sufficiency of showing 

(1) Affidavit showing levy of at¬ 
tachment on assignee of foreign cor¬ 
poration’s accounts receivable, and 
showing equity in account, was suf¬ 
ficient for order of service by publi¬ 
cation—^Progressive Knitting Works 
v. Step-In-All Underwear Corpora¬ 
tion, 234 N.T.S 214, 226 App.Div 8 

(2) Mere recital in motion papers 
that warrant of attachment was "du¬ 
ly” issued and levy "duly” made 
thereunder is insufficient for service 
by publication in absence of sup¬ 
porting facts, and plaintiff is not en¬ 
titled to supply deficiency in motion 
papers for service by publication on 
foreign corporation as to levy under 
warrant of attachment-—Cole v. 
Nash Motors Co. 229 N.T S. 277, 131 
Misc 922. 

Attachment of pzopexty claimed by 
third person 

Where sheriff has levied warrant 
of attachment on proceeds of draft 
held by bank as property of defend¬ 
ant foreign corporation, and on mo¬ 
tion to vacate service by publication 
it alleged that it sold certain goods 
to plaintiff, and that draft received 
in payment, accompanied by bill of 
lading, was assigned and delivered to 
another hank in part payment of an¬ 
other loan to It, motion will be de¬ 
nied, in view of Code Civ Proc § 667, 
providing for trial where property 
held by sheriff under warrant of at¬ 
tachment is claimed by third party. 
—^Umon Smoked Pish Co. v. Tilla¬ 
mook Bay Pish Co, 186 N.T.S 479, 
113 Misc 360, affirmed 186 N.T.S. 
967, 196 App.Div. 898. 

6 A Mich.—^Emerson v. McCormick 

Mach. Co., 16 N.W. 182, 61 Mich. 

5 . 

14a CJ. p 1418 note 60. 
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ice;®5 but there is contrary authority.®® Where 
there has been no personal service mere mailing- is 
insufficient to confer jurisdiction,®'^ unless consent 
to such a method of service is made a condition to 
the doing of business within the state by the corpo¬ 
ration.®® Where a state official served was not ob¬ 
ligated to, and did not, forward a copy of the sum¬ 
mons to the corporation, the facts do not raise a 
presumption of notice or estop the corporation to 
deny notice.®® Under a statute providing for serv¬ 
ice on a state officer and requiring mailing of a copy 
of the process with notice of such service, a return 
receipt for a registered letter containing notice, 
signed by a named person as defendant’s agent, is 
sufficient where defendant does not claim lack of 
authority to sign it*^® 

§ 1947. —- Acceptance of Service 

In a proper case a duly authorized agent may ac¬ 
knowledge service and waive process. 

Some courts hold that an agent on whom process 
may be served may acknowledge service and waive 
process,*^! especially where defendant corporation 
does not dispute the agent^s authority to do so;*^® 
but such agent must be authorized to accept service 
where the general or implied powers of his posi¬ 
tion do not give him authority.Other courts hold 
that the fact that a person is an agent or employee 
on whom service of process may be legally made 
does not in the absence of any statutory provision 
authorizmg him to accept service raise any pre¬ 
sumption as to his authority to bind the company by 
accepting service.'^^ Under a statute constituting 
the state auditor attorney in fact for every foreign 
corporation doing business in the state, and author¬ 


izing him to accept service of process for it,*^® but 
prescribing no form of acceptance, it need not be 
stated in the acceptance that defendant is a foreign 
corporation or is sued as such '^® An admission of 
a service must identify the process served.Where 
a foreign corporation has complied with statutory 
provisions by appointing an agent to receive service 
of process, an acceptance by its attorney in the suit 
of service to the same extent that plaintiff would 
have obtained service by leaving' a .copy with the 
statutory agent is sufficient.*^® 

Where a foreign corporation not authorized to do 
business in a state appoints, by indenture, an agent 
to accept service in actions on debentures issued by 
it by debenture holders, a person holding only past 
due interest coupons which had been attached to the 
debentures is not entitled to have service of sum¬ 
mons on the agent as the coupons alone cannot be 
regarded as debentures.'^® 

§ 1948. - Return 

a. In general 

b. Operation and effect 

c. Amendment 

a. In G^eral 

In accordance with the rules applicable In civil ac¬ 
tions generally, a proper return must be made, setting 
forth affirmatively the facts necessary to constitute valid 
service. 

The return must show affirmatively the facts con¬ 
stituting a valid service,®® as it is the return, and 
not a recital of due service in the judgment, which 
controls m determining whether the court acquired 
jurisdiction.®1 So the return must show that serv¬ 


es- IdaJio—Boise Flyingr Service v 
General Motors Acceptance Corpo¬ 
ration, 36 P 2d 813, 65 Idaho 5. 

N.M—Silva v. Crpmbie & Co., 44 P. 
2d 719, 89 NM 240. 

ee. Miss—Columbia Star Milling- 
Co. V. Brand, 76 So. 557, 115 Miss 
625. 

14a C.J. p 1418 note 61. 

67- Nev.—^Lonkey v. Keyes Silver 
Mm. Co, 31 P. 67, 21 Nev. 312, 17 
LRA. 351. 

14a C.J. p 1418 note 62. 

08- Ohio—Mohr, etc. Distilling Co 
V. Firemen’s Ins Co, 10 CincL 
Bui. 82, 6 Ohio Dec, Reprint, 1180, 
12 AmL.Rec. 168 

Pa—Gottesmau v Lee Lash Co, 7 
Pa Dist & Co 344. 

09- Neb—Sch-w-abe v. American Ru¬ 
ral Credits Ass’n, 176 N.W 673,' 
104 Neb 46. 

14a CJ p 1418 note 64. 

70u Del.—Syracuse Trust Co. v. 


I Keller, 165 A. 327, 6 -W-WHarr 
304 

71. Ga —^Atlantic, etc, R Co. v. 

Jacksonville, etc, R. Co, 6l Ga. 
458. 

7a. Ga—^Atlantic, etc, R Co. v 

Jacksonville, etc., R Co, supra 

73. Ga—Taylor v Friedman Co, 
110 S F. 679, 152 Ga 529 

74. ITS.—^New River Mineral Co v. 
Seeley. Va.. 120 F. 193, 66 CCA. 
505. 

75- "W. Va —Owen v. Appalachian 
Power Co, 89 S.E 262, 78 WVa 
696. 

14a C J. p 1418 note 69. 

70. WVa—S M Smith Ins Agency 
V Hamilton F Ins. Co, 71 S H. 
194, 69 WVa. 129. 

14a C J p 1418 note 70. 

Tt* NT —McKeever v. Supreme 

Court I O. F, 106 N.T S 1041, 122 
App Div 465 

78- Mass—Wilson v Martin-Wilson 
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Automatic Fire-Alarm Co, 20 N. 
F. 318, 149 Mass 24. 

79. U S —^Weinstein v. Siemens & 
Halske Aktiengesellschaft, D C N. 
T, 26 FSupp. 410. * 

Ky—^Mergenthaler Linotype Co. 

V Griffin, 10 SW2d 633, 226 Ky- 
159. 

Mo —^Bauch V. Weber Flour Mills 
Co, 238 S.W 681, 210 Mo App 666 
Tex —Remington-Rand Business 

Service v Angelo Printing Co , Civ. 
App, 81 SW.2d 1098. 

14a C J. p 1419 note 74. 

BetuziL BufficleiLt 
Mo—State ex rel Mills Automatic 
Merchandising Corporation v. Ho¬ 
gan, App, 103 SW2d 496 
WVa—^Ruffner v Cunard S. S. Co, 
118 SB 167, 94 WVa 211, 

14a C J p 1419 note 74 [a] 

81. Ky—^Mergenthaler Linotype Co^ 

V Griffin, 10 S.W 2d 633, 226 Ky 
159. 
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ice was upon an officer or agent designated by stat¬ 
ute,^2 at the place, if any, designated by statute 
but the fact that there is a mistake in the return in 
its statement of the corporate office held by the per¬ 
son served is immaterial where, either according to 
the actual fact or according to the return, the per¬ 
son served is an officer or agent expressly designat¬ 
ed by statute as one upon whom service can be law¬ 
fully made.^^ So much of a return as describes the 
officer or agent served as one of the defendants may 
be treated as surplusage.25 A return of process 
served upon the agent appointed by a foreign cor¬ 
poration to accept service of process must show 
that the person served is such agent and where 
the process is served on a state official the return 
must show that the case comes within the statute 
authorizing such service only where the corporation 
has failed to file a designation of an agent to re¬ 
ceive service of process.^^ Where service is made 
upon a deputy state official instead of the state 
official, the return should show the absence or ina¬ 
bility of the latter.22 All the facts sustaining the 
jurisdiction need not appear from the return, how¬ 
ever, if they otherwise are shown by the record ,22 
but, of course, this rule does not extend to papers 


which are not a part of the record.2<^ A return will 
not be set aside upon motion for merely technical 
defects which do not appear upon its face.^i The 
officer should confine himself to a statement of what 
he actually does in serving the process and should 
not state conclusions of law and fact apart from 
what was done 22 

Where service is had by service on a state offi¬ 
cer, it has been held that no return is necessary 
where not required by statute, and where service is 
properly made the court has jurisdiction, as it is the 
service, and not the proof thereof, that gives the 

court jurisdiction.22 

b. OperatLon and Effect 

The return is pnma fade evidence of the facts set 
forth, and In some Jurisdictions Is conclusive as between 
the parties 

The sheriff’s return is in any event pnma facie 
evidence of the facts which it sets forth.94 In 
some jurisdictions it is conclusive as between the 
parties in other jurisdictions it is not conclusive 
but may be contradicted by evidence aliunde.2® 
After removal to a federal court, the sheriffs re¬ 
turn in the state courts is not conclusive but 


80. US—Maichok v Bertha-Con¬ 
sumers Co , CCA Ohio, 25 F 2d 267 
—^Boultbee v International Paper 
Co, Me, 229 P 951, 144 CCA, 233 
Ky —Mergenthaler Linotype Co. v 
Griffin, 10 SW2d 633, 226 Ky. 169 
Mass.—^United Drug Co. v Cordley & 
Hayes, 182 NF 56, 239 Mass 834 
14a C J. p 1419 note 75 

RetunuB held sufllcieiLt 

(1) The statute concerninff service 
of process on foreigm corporations 
does not reauire the return on proc¬ 
ess to state that foreign corporation 
had none of the statutory classes of 
officers or agents in the state upon 
whom service of process could be 
made when service is made on an 
agent transacting business for cor¬ 
poration, at least when such serv¬ 
ice IS made in county where action is 
instituted,—Grady v. Electric Bond 
& Share Co, Fla, 189 So 18 

(2) Officer's return showing serv¬ 
ice on district manager of foreign 
corporation was sufficient to show 
service on the agent in charge of de¬ 
fendant's business under statute au¬ 
thorizing service of process on for¬ 
eign corporation's president, treas¬ 
urer, clerk, cashier, secretary, agent, 
or other officer m charge of its busi¬ 
ness—^Atlantic Nat. Bank of Boston 
V. Hupp Motor Car Corporation, 
Mass , 10 N E 2d 131. 

(3) Kentucky sheriff's return of 
service of summons in action against 
Missouri corporation by delivering 
copy to corporation's managing agent 


in county of venue, although not 
showing absence of corporation's 
chief officers—Walter L Lacy Co. 
v National Finance Corporation, Mol 
App, 79 S W 2d 1078, transferred. 
Sup , 73 S W 2d 747. 

83. U S,—^Huckabee v Pullman Co., 
D C Ga, 8 F 2d 43, 

WVa—Leiter v Amencan-La France 
Fire Engine Co, 104 S B. 56, 86 W 
Va 699 

14a C J. p 1419 note 76 
at US —Southwark Foundry & 
Machine Co. v Franz Foundry & 
Machine Co, C C.A.Ohlo, 48 F 2d 
714—Junk V R J Reynolds To¬ 
bacco Co, D.CVa., 24 FSupp. 716 
14a C J p 1419 note 77. 

85. Ky—Moms v Cumberland Pro¬ 
ducing & Reftnmg Co., 218 SW 
302, 187 Ky 16. 

86. WVa—^Adkins v. Globe F. Ins 
Co, 32 SE 194, 46 W.Va 384. 

14a C J. p 1419 note 79 

87. Cal—^Willey v Benedict Co, 79 
P 270, 146 Cal 601. 

88w Pa.—^McCann v. Old Wayne Mut 
L. Ins Co , 10 Pa Dist. 660—Reyn¬ 
olds V Supreme Conclave Improved 
Order of Heptasophs, 9 Pa.Dist 
622 

89. Ky.—^Nelson v. Rehkopf, 76 S 
W 203, 26 Ky.L. 362. 

14a C J. p 1419 note 82. 

90. Cal—Willey v. Benedict Co., 79 
P. 270, 145 Cal. 601. 

91. US—^Umon Pac. Co. v No¬ 
vak, Wash., 61 F 678, 9 C CA. 629, 
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appeal dismissed 17 S Ct 1001, 41 
LEd 1184. 

14a C J p 1419 note 84 
Wheze statute is compiled with 
Failure of return of service of 
process in suit against nonresident 
corporation to show on its face that 
corporation had no statutory agent 
does not invalidate return, where It 
stated in compliance with statute 
that process was executed by service 
upon an agent of defendant corpo¬ 
ration where he resided, and failure 
to show that corporation was doing 
business in state does not invalidate 
it where it followed language of 
state statute.—Certain-teed Products 
Corporation v. Wallinger, CCA,Va, 
89 P2d 427, certiorari denied 58 SCt. 
26, 302 U.S. 707, 82 LEd 646. 

98. U S.—^U. S V. American Bell 
Tel. Co. C.COhio. 29 P. 17. 

14a C J p 1419 note 86. 

93. U S —Liquid Veneer Corporation 
V. Smuckler, CCA Cal.. 90 P.2d 
196. 

94, Mo.—^Walter L. Lacy Co. v. Na¬ 
tional Finance Corporation, App,. 
79 SW2d 1078, transferred. Sup,. 
78 S.W2d 747 

14a C J p 1419 note 86 
9B. U.S—Murphy v Campbell Soup 
Co, DC.Mass.. 40 P.2d 671. 

14a C J p 1419 note 87 

98. Or.—^Deardorf v, Idaho Nat- 
Harvester Co, 177 P 88, 90 Or- 
425. 

97. U.S.—^Mechanical Appliance Co« 
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ev«n where it is held that the return is conclusive 
the actual facts may be inquired into where the re¬ 
turn itself IS not full or explicit.®^ In other words, 
the return is not conclusive as to matters concern¬ 
ing which it IS silent.^® Where the corporation 
pleads in abatement that it was not doing business 
in the state and was not present or found therein 
within the meaning of the statute so as to be an¬ 
swerable to service, it is not bound by the state¬ 
ments in the return. 1 

c. Amendment 

In a proper case the court may permit a return to 
be amended 

Where the facts warrant such procedure, a re¬ 
turn of service may be corrected by amendment 
so as to show conformity to the statute.^ Leave 
to amend affidavits of service rests in the court’s 
discretion,^ and where amendment is permitted the 
sufficiency of service will be determined by the 
amended, and not by the original, affidavits.^ 

In case it is permissible to allow an amendment 


upon affidavits of persons not making service, which 
is doubtful, an amendment will not be allowed upon 
affidavits which are merely hearsay ^ 

§ 1949. - Objections and Waiver Thereof 

Objections to sufficiency of service must be properly 
raised, as by motion to vacate or quash, or by plea in 
abatement, and the proceedings may be dismissed on 
proper showing of insufficiency of the service. A general 
appearance Is a waiver of objection. 

In some jurisdictions the sufficiency of the serv¬ 
ice of a summons may be tried upon motion to 
quash the return, supported by affidavits. 6 In other 
jurisdictions the question may be raised by a plea 
in abatement*^ containing the proper averments,^ 
or by exception to the citation.^ The question can¬ 
not be raised on a motion for an order for publica- 
tioni® or by demurrer to the complaint.^i A mo¬ 
tion to vacate the servite of summons, or a plea in 
abatement based on insufficiency of service, must 
distinctly negative the existence of circumstahces 
which would render the service valid under the stat¬ 
ute,and the burden is on defendant to estab- 


V Castleman, Mo, 30 S Ct. 126, 216 
U S 437, 64 L Ed 272 

38. XJ S —^Jackson v. Delaware Riv¬ 
er Amusement Co, CCPa, 131 P 
134. 

14a C J p 1419 note 90 

39. Mo—Nathan v Planters* Cot¬ 
ton Oil Co, 174 SW. 126, 187 Mo 
App. 560. 

1. Mass —^Atlantic Nat Bank of 
Boston V Hupp Motor Car Corpo¬ 
ration, 10 N.B 2d 131 

A, Mass.—^United Druir Co. v Cord- 
ley & Hayes, 132 N.E 66, 239 
Mass 334 

14a C J p 1419 note 93 
Amendinents held vaflLolent to 
show legral service. 

JPa—^Rosenerrant v. Frank Marta 
Coach Co, 188 A. 369, 324 Pa. 611 
•Tex.—^Employer’s Reinsurance Cor¬ 
poration V Brock, Civ App, 74 S. 
W 2d 435, error dismissed 

3. Vt—S Clothespin Co. v Rob¬ 
ertson Paper Co., 189 A. 209, 100 
Vt 472. 

4, Vt—^U. S Clothespin Co. v. Rob¬ 
ertson Paper Co, supra. 

Snffloiency of affidavit 
Under statute relative to- service 
on nonresident corporations, whether 
amended affidavit of how one mak¬ 
ing service knew right person was 
served is sufficient is for court, and 
an amended affidavit that one serv¬ 
ing nonresident corporation with no¬ 
tice of pendency of action knew per¬ 
son served was corporation’s treas¬ 
urer because he had done business 
with him has been held sufficient — 
U S. Clothespin Co v Robertson Pa¬ 
per Co, supra. 


& Mont —Brown v Gaston, etc, 
Gold etc, Min Co, 1 Mont 67 
6. Ill—Craig V Sullivan Machinery 
Co, 176 NB 863, 344 Ill 334, re¬ 
versing 269 Ill App 1 
N J —^Apgar V. Altonna Glass Co, 113 
A 693, 92 NJBq 362 
14a C J p 1419 note 97. 

Effect of order on motion 
An order denying foreign corpora¬ 
tion's application, on special appear¬ 
ance, to set aside service of process 
"upon the record as it now stands" 
was not a “final order” which would 
bar corporation’s renewal of its mo¬ 
tion to set aside service without first 
applying to have such denial vacat¬ 
ed—State ex rel Northwestern De¬ 
velopment Corporation v. Gehrz, 
Wis, 2^3 NW 827 

Motion on order to show cause 
To raise the question of jurisdic¬ 
tion of a foreign corporation, served 
as prescribed by statute, under Chan¬ 
cery Act 1915, PL p 184, abolishing 
pleas 8und demurrers and substitut¬ 
ing motions, a motion brought on an 
order to show cause should d^mcmd 
judgment as to whether such com¬ 
pany should be compelled to make 
answer and a dismissal of the hill, 
a motion to quash being proper only 
where service is not made as pre¬ 
scribed by Corp.Act § 88, 2 Comp St 
1910 p 1668—^Elfreth v. Allen, 122 
A 760, 96 NJ.Bq 100 

7. Mo—^Walter A Zelnicker Supply 
Co V Mississippi Cotton Oil Co., 
77 SW 321, 103 Mo App 94. 

14a C J p 1420 note 98 

Issues of fact 

(1) Whether, at the time service 
of summons was had on an agent, a^ 
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foreign corporation was doing busi¬ 
ness in the county where the process 
was served, or whether the person 
served was its agent, are questions 
of fact to be raised by a plea m 
abatement, but cannot be raised and 
determined on motion to permit or 
require the officer to amend his re¬ 
turn, supported by affidavit or other 
evidence —Ruffner v Cunard S S 
Co, 118 SB 167, 94 WVa 211 

(2) A return of service, showing 
service on one as the agent of such 
corporation, cannot be quashed on 
motion supported by affidavits that 
the person served was not the cor¬ 
poration's agent, but the question of 
agency is one of fact, to be deter¬ 
mined on an issue raised by proper 
pleadings, even though defendant did 
not learn of the judgment until aft¬ 
er It was entered—Clark v Daniel 
Hayes Co of Idaho, 216 Ill App. 850. 
14a C J p 1420 note 98 [a] 

& Ind —^Dodgem Corporation v. D 
D Murphy Shows, 183 NE. 699, 96 
Ind App 326, rehearing denied 186 
NE 169, 96 Ind App 826 
14a C.J. p 1420 note 99. 

3. La —Gerth’s Realty Experts v 
Kracke, 100 So 41, 166 La. 36 

la U S —Non-Magnetic Watch Co 
V Association Horlogere Suisse, C 
C N T , 44 F. 6. 

11. N X —^Nones v. Hope Mut L. Ins. 
Co, 6 How Pr 96, 8 Code Rep 161. 

13. U S.—Scott V. Stockholders’ Oil 
Co , C C Pa, 129 F. 616 
Ill—See Schwartz v. Babcock, 14 N. 

E 2d 89, 294 Ill App. 612. 

14a C.J. p 1420 note 8. , 
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lish the grounds of his niotion.i3 In some states, 
however, the burden is on plaintiff, where the serv¬ 
ice is properly attacked, to show that the case comes 
within the provisions of the law permitting serv- 
ice.i^ The court, on suggestion that jurisdiction 
over a foreign corporation was not obtained by 
service on^an individual as agent, may consider the 
affidavit of the individual denying agency.^® It is 
within the discretion of the trial court to exercise 
or not to exercise its statutory authority to make 
an order compelling the appearance of affiants for 
cross-examination.i6 In a proper case the court 
may refer the matter to a master or referee and 


meanwhile hold the decision of the motion in abey¬ 
ance Where the service made is invalid be¬ 
cause not made on a proper person but it is appar¬ 
ent from the papers before the court that there is in 
the state an appropriate officer or agent upon whom 
valid service of process may be had under the stat¬ 
utes, It is competent for the court, on quashing serv¬ 
ice, to make an order providing for the issuance of 
process for service on the proper person.! ^ How¬ 
ever, it IS error to require the corporation to amend 
Its affidavits so as to disclose an agent upon whom 
service of summons may be had in the state.!® 

On motion to quash service, matters wholly irrel- 


13. Ill —Scene-In-Action Corpora-, 

tion V Knights of Ku-Klux-Klan, 
261 I11.APP 163 

14a C J p 1420 note 4 
JJOLdavitB of defendant 
Affidavit of president of foreign 
corporation seeking to avoid service 
of process on corporation's agent un¬ 
der statute, that corporation was en¬ 
gaged in state In purely interstate 
transactions is a mere conclusion, 
where facts upon which character of 
transaction depended were not set 
out—Garrett Engineering Co. v Au¬ 
burn Foundry, 179 S E 693, 176 S C , 
69. 

Bffeot of falluxe to deny plaintiff’s 
allegations 

Failure of defendant foreign cor¬ 
poration’s affidavits to deny allega¬ 
tions of hill respecting relations be¬ 
tween It and subsidiaries Justified 
conclusion that allegations were true 
as respects motion to quash service 
of process, and the motion to quash 
service of process on subsidiaries' 
officers will be denied, where plead¬ 
ings, affidavits, and evidence showed 
subsidiaries were mere instrumen¬ 
talities—Industrial Besearch Corpo¬ 
ration V General Motors Corporation, 
D.C Ohio, 29 F 2d 623. 

14. Iowa —^Keokuk & Hamilton 
Bridge Co v. Curtin-Howe Corpo¬ 
ration, 274 N.W 78, 223 lowa 915. 

14a C J. p 1420 note 5. 

Proof held snffioienlr 

(1) Affidavit of president of cor¬ 
poration in motion to vacate sum¬ 
mons served on corporation, together 
with admission that corporation had 
procured from secretary of state cer¬ 
tificate authorizing it to do business 
within state, to authorize service of 
summons on corporation on ground 
that it was doing business within 
state—Mitchell v. April, 292 NT.S 
591, 249 App.Div. 837. 

(2) Motion to set aside service of 
summons on company is properly de¬ 
nied where papers submitted on mo¬ 
tion mdicated that company was en¬ 
gaged in business within state, and 
that each of persons served was 
managing agent of company.—^Bow¬ 


man V Fyr-Fyter Co, 282 N.Y S. 262, 
246 AppDiv. 892. 

(8) Although, on a motion to quash 
the service on a foreign corporation, 
affidavits of the corporation’s presi¬ 
dent and of the person served, stat¬ 
ing positively that the person served 
was not the corporation’s managing 
agent, might overcome affidavits to 
the contrary because the persons 
making them could not know the 
facts, where such affidavits were 
also met by affidavits showing that, 
in Its advertisements, the corpora¬ 
tion had represented to the public 
that it maintained a New York of¬ 
fice in charge of the person served, 
and solicited their patronage on that 
basis, a question of fact was pre¬ 
sented, which should be resolved 
against the corporation.—^Dreher v. 
Western Doll Mfg Co, 189 NYS 
422, 198 AppDiv. 21. 

Proof held Insufficient 

(1) Affidavit that plaintiff former¬ 
ly made space available for defend¬ 
ant foreign corporation's buyers, to 
show that defendajit had established 
office in state —Samuel Hoffman, Inc, 
V. Mode Shoppe, 247 NY.S. 266, 188 
Misc. 742. 

(2) On a motion to vacate service 
of summons on an officer of a for¬ 
eign corporation, to show that he 
was in the state on the corporation's 
business —Seaboard Fruit Distribu¬ 
tors V Carlton-Moore Co, 192 N.Y.S. 
82, 199 AppDiv. 612. 

(8) On a motion to set aside serv¬ 
ice on a foreign corporation, to show 
that the person served was the cor¬ 
poration's managing agent.—Stoll- 
man v. Olmsted, 196 NY.S. 689, 203 
AppDiv. 476. 

(4) On motion to set aside service, 
to show that plaintiff exercised due 
diligence to find the officers of de¬ 
fendant corporation specified m Code 
Civ Proc, 9 432 subd 1, to serve them 
with process, the necessary condi¬ 
tion precedent to valid service on a 
managing agent, so that jurisdiction 
was not acquired as prescribed —Con¬ 
stantine V. Bennett's Travel Bureau, 
186 NYS. 73. 


Plaintiffs’ affidavits Insufficient 

NY—^Wollman v. Newark Star Pub. 
Co., 179 NY.S 809, 100 AppDiv. 
933, leave granted to appeal 180 N. 
Y.S. 613, 191 AppDiv 881. 

14a C.J. p 1420 note 6 [a] 

1& Tex —^Elliott V. Standard Steel 
Wheel, etc , Co , Civ App , 173 S W. 
616. 

Sufficiency of affidavit to suppox^ 
ruling 

WTiere a corporation was sought 
to be sued by service on its agent in 
a certain county, and the alleged 
agent filed an affidavit that it was 
not the agent of the corporation and 
as amicus curise suggested that there- 
was no service on the corporation, 
an issue as to the agency was raised 
which made It the duty of the court 
to hear evidence thereon and of* 
plaintiff to offer evidence sustaining 
the allegation that the alleged agent 
was such in fact, and, in the absence 
of such evidence, the court was au¬ 
thorized in believing the denial m 
the affidavit and entering Judgment 
accordingly —Chaffin v. Wm. J. Lemp 
Brewing Co, TexCiv.App., 248 S.W. 
716. 

13. Iowa.—State v Bitter Root Tal¬ 
ley Irr. Co, 169 NW. 776, 186 Io¬ 
wa 60. 

17. N.Y.—Anello v. St Paul Fire 
& Marine Ins Co. 278 N.YS. 619. 
155 Misc. 616. 

14a C J. p 1420 note 8. 

Befezeace for takmg of evidence 
Where there is a real dispute as to 
the facts, evidence should be taken 
by reference or otherwise and facts 
found in deciding question whether 
person upon whom service Is had is 
an officer, director, cashier, or man¬ 
aging agent of foreign corporation, 
and the decision of the question 
should not be made on 'affidavits 
where there Is a real dispute as to* 
the facts.—Co-Ed Dresses v City of 
Pans Drygoods Co., C.C A.N.Y., 94 
F2d 858. 

la, TJ.S—^Knapp v. Bullock Tractor 
Co., D.aCal-, 242 F. 643 

19, Ky.—Cincinnati Times-Star Co. 
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evant to the issue whether service was progerly had 
need not be considered.^O 

Frequently the real question presented on a mo¬ 
tion to vacate service of summons is whether de¬ 
fendant corporation is at the time of service en¬ 
gaged in business in the state If it is found not 

to be, the service is insufficient and the motion to 
vacate should be granted ,22 notwithstanding plain¬ 
tiff’s suggestion of hardship,^3 otherwise it will be 
denied and where such question is presented and 
there is no evidence that the corporation, which was 
doing business in the state, has ceased to do busi¬ 
ness before the time of the service, the motion 
should be denied.35 However, in some jurisdic¬ 
tions matters affecting the jurisdiction of the court 
generally are not grounds for quashing the sum¬ 


mons ,36 such objections may and ^ould be raised 
by a plea in abatement, as stated supra § 1926 

Defects are waived by entry of a general ap¬ 
pearance. 3 7 

§ 1950. Appearance and Effect Thereof 

While a foreign corporation does not generally sub¬ 
mit Itself to the court’s Jurisdiction or waive any objec¬ 
tions thereto by appearing specially to contest jurisdic¬ 
tion, the contrary is true where it makes a voluntary 
general appearance, or answers to the merits, or appears 
and answers. 

Where a foreign corporation makes a voluntary 
general appearance,33 or answers to the merits,39 
or appears and answers,30 it submits itself to the 


V. France. 61 SW. 18. 22 KyL. 
1666. 

aOi Md —Carter v Reardon-Smith 
Line. 129 A. 839. 148 Md 545. 

SI. N.T —^Rosenblatt v. Bridgeport 
Metal Goods Mfg. Co, 173 NYS. 
331. 106 Misc 92. 

Speolflo finding not regnired 

On motion to strike out service of 
summons, tbe trial court’s failure to 
find specifically that defendant for¬ 
eign corporation was doing business 
in state affords it no ground for com¬ 
plaint, where court found facts as to 
Its method and course of dealing 
with its customers and representa¬ 
tives.—^Mauney v. Luzier’s, Inc, 194 
SEJ. 323, 212 NC, 634 
Other anestlons not for determina¬ 
tion 

Whether defendants did any wrong 
cannot be determined on defendant 
foreign corporations’ motions to 
Ciuash service of process on ground 
that they were not doing business in 
state of forum—U S v. Pacific For¬ 
warding Co., D C Wash, 8 F Supp. 
647. 

22, US.—^Phillips V. Manufacturers 
Trust Co., CCAIdaho, 101 F.2d 
723. 

I^.Y.—^Fair Waist & Dress Co v Fei- 
belman's, Inc. 213 N.T S. 193, 126 
Misc 236. 

jq’C.—^Brown v Tennessee Coal. Iron 
& R Co. 178 SE. 858. 208 NC 50 
14a C.J. p 1420 note 12. 

Bndence held snfflolent to justify 
conclusion that foreign corporation 
-was not doing business in state at 
time of attempted service of sum¬ 
mons on Its officer—Paterson v 
Shattuck-Arizona Copper Co. 210 N 
W 620, 169 Minn. 49 
OthM rulings on motion 
The striking out of the name of a 
defendant foreign corporation as an 
incident to setting aside service of 
summons upon it is not authorized — 
Johnson v Beneficial Loan Soc., 296 
NY.S. 717, 251 AppDiv. 839. 


Where counter affidavits are filed, 

defendant should be allowed a rea- 

son^.ble opportunity to meet such af¬ 
fidavits—^Rosse, Shoe & Schleyer Co 

V. Gualano, CCAIll. 283 F 971. 

23. U S —Minty v Draper & Co, D 
CWyo, 67 F.2d 661. 

24. NT—^Pioneer Utilities Corpora¬ 
tion V. Scott-Newcomb, Inc , 7 N 
YS2d 970. 266 AppDiv. 886. af¬ 
firming 7 N T S 2d 292 

25. US —Chas Wolff Packing Co. v 
Field, CC.AAla, 28 F2d 604 

20. Okl —^Eureka Tool Co v Collins, 
78 P 2d 1057, 182 Okl 562. 

14a CJ p 1420 note 13. 

27- Kan —Harris v U S Mexico 
Oil Co, 204 P. 764, 110 Kan 632, 
error dismissed Trustees of United 
States-Mexico Oil Co v Harris, 43 
set. 11, 260 U.S. 694, 67 L Ed 467, 
and certiorari denied Trustees of 
United States-Mexico Oil Co v. 
Hams, 43 SCt 11, 260 US 720, 67 
LEd 480. 

28. Ark—^Morgan Utilities v Kan¬ 
sas City Life Ins Co„ 37 S W 2d 
90, 183 Ark 492 

Conn—^Frick v Hartford Life Ins. 
Co, 119 A. 229, 98 Conn 251. 

Ill—^People V Wilson Car Lines, 16 
NE2d 752, 369 111 294. 

Kan—Ternes v. Grove, 260 P. 388, 
121 Kan. 827. 

Mich.—^Ward v. Hunter Machinery 
Co. 248 NW 864, 263 Mich, 445. 

NJ—Bird V. Moth K-L Co. Sup. 
140 A 13. 

NY—Simons v. Inecto, Inc, 275 N. 
YS 601, 242 AppDiv 276—Rojzen- 
blitt V Polish Trans-Atlantic Ship¬ 
ping Co., 298 NTS 79, 162 Misc 
261—Ball V. Nippon Tusen (Ka- 
bushki Kaisha), 263 NYS 260, 142 
Misc 201, affirmed 256 N.YS 298, 
143 Misc. 243, following Brown v 
Canadian Pac. Ry Co, 256 NY.S 
294, 143 Misc 239. 

Tex—^Donaldson Art Sign Co. v. 
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Lyons, CivApp, 61 S W 2d 1096, 
error refused 
14a CJ p 1389 note 38. 

Jurisdiction by consent generally see 
supra § 1923 

Appearance held voluntary 

In suit for injuries against a for¬ 
eign corporation, appearance of cor¬ 
poration at point outside of slate for 
purpose of taking depositions was 
voluntary, even though notice and 
dedimus from Missouri court had 
been duly executed for taking of such 
depositions, and witnesses were 
forced to attend therefor, and to give 
testimony where there was no power 
to compel such appearance, and the 
fact that Its officers were witnesses, 
not making corporation’s appearance 
involuntary—State ex rel Compag- 
nie G6n6rale Transatlantique v. Falk- 
enhainer, 274 SW 758, 309 Mo 224. 

fl0. Or—State ex rel Methodist Old 
People’s Home v. Crawford, 80 P 
2d 873, 159 Or 377 
14a C J p 1389 note 39 
By filing a coimterclalm and ask¬ 
ing affirmative relief in the court 
defendant thereby subjects itself to 
the jurisdiction of the court wheth¬ 
er It had been served or not —Bryant 
Truck Lines v. Silver Fleet of Mem¬ 
phis, Tenn, 91 SW2d 287, 192 Ark. 
286—^Federal Land Bank of St. Louis 
v. Gladish, 2 S.W2d 696, 176 Ark 
267. 

3a Mass.—^Pierce v. Equitable L. 
Assur Soc, 12 NE 858, 145 Mass. 
66, 1 Am S.R 433 
14a C J. p 1389 note 40. 
aCakIng fall defense 

A nonresident corporate mortgagee 
cannot properly claim that it was 
denied the right to defend as a non¬ 
resident, where it did come in and 
answer, and its counsel was present 
on the examination of witnesses, and 
cross-examined witnesses, and made 
a full and complete defense to the 
bills, and procured a decree under its 
cross bill—^New River Lumber Co. 
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jurisdiction of the court and waives any objections 
to the jurisdiction of the person. The rule applies 
where the court has jurisdiction of the subject 
matter of the action but neither a general ap¬ 
pearance, nor appearance and answer, nor any con¬ 
sent or stipulation of the parties is effective to con¬ 
fer jurisdiction of the subject matter of the action 
or to constitute a waiver of objections thereto.32 
On the other hand, except in jurisdictions where a 
special appearance does not exist, ^ 3 the general 
rule, in the absence of statute providing to the con¬ 
trary, is that a foreign corporation does not submit 
to the jurisdiction of the court for all purposes or 
waive Its right to challenge the jurisdiction of the 
person where it appears specially for the purpose 
of objecting to the jurisdiction,34 even though it 
first excepts to the jurisdiction on grounds which 
are overruled ;3 6 neither does rt do so where it ap¬ 
pears for the purpose of procuring a dissolution of 
an attachment of its property,38 or a modification of 
an mjunction,37 or where it files an answer as gar- 
nishee.33 Furthermore, it has been held that a for¬ 


eign corporation's plea to the jurisdiction is not 
waived by an alternative exception to the legality 
and efficacy of the service of a citation, where the 
plea to the jurisdiction is insisted upon, tried, and 
passed upon without any trial or consideration of 
the alternative plea 38 After a special appearance 
contesting the jurisdiction has been overruled, a 
foreign corporation may, in some jurisdictions, an¬ 
swer to the merits without waiving the benefits of 
its special appearance, where the answer preserves 
the protest against personal jurisdiction.^® An ap¬ 
pearance m one action cannot constitute, or have 
any effect as, an appearance in another action dis¬ 
tinct therefrom.4i 

What constitutes. Any participation by a for¬ 
eign corporation in a trial on the merits constitutes 
a general appearance.^2 Thus there is an appear¬ 
ance by the corporation sufficiently general to con¬ 
fer jurisdiction of the person and to constitute a 
waiver of objections thereto where the corporation 
I moves to dismiss the bill for want of equity,43 or 


V. Teiwiessee R. Co , 191 S W. S84, 
136 Tenn 661 

Waiver of defense Jay alien corpora¬ 
tion 

General appearance and service of 
answer by alien corporation consti¬ 
tuted waiver of defense that state 
court was without jurisdiction of 
subject matter, which was a tort 
committed on defendant's vessel 
while in foreigm waters, because un¬ 
due and unreasonable burden would 
be placed on foreign commerce.— 
Rojzenbhtt v Polish Trans-Atlantic 
Shipping Co., 298 N.T S 79, 162 Misc. 
251 

31. NT—^McCormick v Pennsyl¬ 
vania Cent R. Co, 49 NY 803 

14a CJ p 1889 note 41 

32. NT —^Robinson v. Oceanic 
Steam Nav^Co, 19 NE. 626, 112 
NT 815, 2 L.R.A 686. 

14a C J. p 1389 note 42. 

S3. Miss—Gndley, Maxon & Co. v 
Turner, 176 So 783, 179 Miss 890, 
suggestion of error overruled 177 
So 362, 178 Miss. 890. 

Tex,—^Atchison, T & S. F. Ry Co v. 
Ayers, 206 S W. 922, 109 Tex. 270, 
reversing Atchison, T & S F Ry 
Co v. Ayers, Civ.App., 192 S W 
816—^Atchison, T. & S. f 1 Ry. Co. 
V. Stevens, 206 SW. 921, 109 Tex. 
262, affirming Atchison, T. & S F 
Ry Co V Stevens, CivApp* 192 S 
W 804 

14a C J. p 1389 note 46 

Appearance to prevent nnlawfnl ap¬ 
propriation 

Where, however, plamtlfC in a con¬ 
version action sued out a writ of 
garnishment, and defendant, a Mexi¬ 
can corporation, appeared only to 

2QCJr.S.—15 


prevent the unlawful appropriation 
of Its property and to claim that it 
was not subject to seizure under 
process from a local tribunal, de¬ 
fendant did not lose any rights under 
Mexican law—^Banco De Mexico, Su- 
cursal Bn Nuevo Laredo, Tamauli- 
pas, Mexico, v Da Camara, Tex Civ. 
App., 55 S.W 2d 681, error dismissed. 
34. Iowa.—Keokuk & Hamilton 
Bridge Co v. Curtin-Howe Corpo¬ 
ration, 274 NW. 78, 223 Iowa 915— 
Elk River Coal & Lumber Co v 
Funk, 271 NW 204, 222 Iowa 1222, 
110 A.L R 14*16, 

Mo—State ex rel Utilities Power & 
Light Corporation v Ryan, 88 S. 
W2d 167, 337 Mo 1180. 

NY—^Etter v. Early Foundry Co, 
29d NT.S. 208, 164 Misc 88 
NC—Smith V. Haughton, 174 SE 
506, 206 NC 687 

Or—State ex rel Methodist Old Peo¬ 
ple’s Home V. Crawford, 80 P 2d 
873, 169 Or. 877 
14a C.J. p 1889 note 47. 

Obtaining stay of proceedings 

In action against foreign corpora¬ 
tion, corporation's application for 
and obtaining of stay of all pending 
proceedmgs, which were granted on 
corporation's special appearance, did 
not constitute waiver of special ap¬ 
pearance which would give circuit 
court jurisdiction over corporation. 
—State ex reL Northwestern Devel¬ 
opment Corporation v. Gehrz, Wis., 
288 N.W. 827. 

Sufficienoy of special appearance 

A special appearance in opposition 
to motions to take depositions was 
sufficient for all purposes relating to 
such motions, including granting of 
mtermediate orders necessary there- 
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to—^Etter v Early Foundry Co, 298 
NTS 208, 164 Misc 88. 

35w U.S—S. V. Frost Lumber In¬ 
dustries, D C La, 8 F Supp. 1018 

36, U.S.—^Lowe V Swinehart Tire & 
Rubber Co., D.C N Y, 211 F. 165. 

14a C J p 1890 note 48 

37, Mass —^Klzng v McTarnahan, 
178 NE 831, 277 Mass. 386 

2Bm Tex.—^American Surety Co v. 
Bernstein, 106 S.W. 990, 101 Tex. 
189, reversing, Civ App, 102 S W- 
181 

33. La—Schultz V Long Island Ma¬ 
chinery & Equipment Co., App., 178 
So 669. 

40. US —^Toledo Rys & Light Co. 
V. Hill, N Y., 37 S Ct. 691. 244 U.S. 
49, 61 L.Ed. 982 

"Where a defendant appears spe¬ 
cially for sole puriMse of challeng¬ 
ing the right of plaintiff to maintain 
the action in the county where suit 
IB brought, and moves to quash serv¬ 
ice of summons and dismiss the ac¬ 
tion, both upon the same ground, 
and the court overrules the motion, 
the defendant may save exceptions, 
file his answer, and proceed to trial 
without waiving the questions raised 
in the special appearance."—^Phillips 
Petroleum Co. v Smith, 61 P.2d 184, 
186, 177 Okl. 639, 107 A-L R 868. 

41. N.Y.—^Appelbaum v. Camden 
Fire Ins Ass’n, 278 N.Y.S 618, 155 
Misc 614. 

40. Or—State ex rel Methodist Old 
People's Home v. Crawford, 80 P. 
2d 878, 169 Or. 877 

43. N-J—Albert v. Clarendon tand, 
Inv. & Agency Co., 23 A. 8, 53 N.J. 
Eq, 623. 
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where it moves to strike out a part of the com- 
plaint>^ Such an appearance also exists where a 
foreign corporation files a plea of privilege to be 
sued in a particular county,where, with the ex¬ 
press consent of the attorney for plaintiff, it pro¬ 
cures an extension of time in which to answer,^® 
where it appears in opposition to a motion for a 
preliminary injunction,^^ where it gives a bond to 
dissolve an attachment,where it files a petition to 
vacate a judgement and embodies non jurisdictional 
grounds therein, or seeks affirmative relief,**® or 
where it demurs on the grounds of lack of jurisdic¬ 
tion of the person of defendant and also of the sub¬ 
ject matter of the action.®® While under some cir¬ 
cumstances the action of a foreign corporation in 
consenting to, and appearing in, the taking of depo¬ 
sitions outside the state may also constitute a gen¬ 
eral appearance,®^ the mere appearance and partici¬ 
pation in the taking of depositions in the state of 
its organi 2 ation has been held not to constitute such 
an appearance as would preclude a corporation from 
thereafter pleading as to the jurisdiction of its per¬ 
son in a suit pending in another state.®^ 


On the other hand, the filing of a pleading or a 
motion by a foreign corporation, solely for the pur¬ 
pose of contesting the court's jurisdiction over its 
person,®® or which does not seek any relief affect¬ 
ing the merits of the case,®* does not constitute a 
general appearance; and the doing of an act which 
may have some relation to the case does not con¬ 
stitute such an appearance if it does not recognize 
the case as in court and no affirmative action is 
sought from the court®® Furthermore, the prose¬ 
cution of an appeal by a corporation has been held 
not to constitute an appearance where the corpora¬ 
tion reserved its rights at every step of the trial and 
proceeded only as required.®® 

§ 1951. Representation by Attorney 

A duly appointed and authorized attorney of a foreign 
corporation represents and may bind it m matters per¬ 
taining to actions against lt» 

A duly appointed and authorized attorney of a 
foreign corporation represents and may bind it in 
matters pertaining to actions against it.®7 Thus he 
may enter such an appearance for it as will confer 
jurisdiction to proceed to judgment.®® However, 


44. N’.J.—Bird v. MotJi K-L Co, 
Sup., 140 A 18 

45. Tex —Aviation Credit Corpora¬ 
tion of New York v. University 
Aerial Service Corporation, Civ. 
App, 59 S,W.2d 870, error dis¬ 
missed. 

46ii Cal —California Pine Box & 
Lumber Co, v San Fiuncisco Su¬ 
per Ct, 108 P. 882, 13 Cal App 66. 

47. US —^Twin Lakes Land & Wa¬ 
ter Co. V. Dohner, Ohio, 242 P. 899, 
166 CC.A. 176 

48. U.S.—^Brown v. Shields & Co., 
DC Mass, 41 F2d 642. 

49. US—Geo. O Richardson Ma¬ 
chinery Co V Scott, 48 S Ct 264, 
276 US. 128, 72 LEd 497, dis- 
miBQine certiorari 261 P 482, 122 
Okl. 126, certiorari irranted 47 S 
Ct. 687, 274 US 729, 71 LEd. 1319 

50. U S —^Hireen v Interstate Trans¬ 
it Lines, DC Cal., 62 F2d 182. 

61. Mo.—State ex rel Compagrme 
G4n4rale Transatlantiaue v Faik- 
enhainer, 274 SW 758, 309 Mo 224 

50. Mo.—^Detmer, Bruner & Mason 
V. New York Cent. R Co., 80 S W. 
2d 222, 229 Mo App. 702, trans¬ 
ferred, Sup, 72 SW2d 984 

58. Okl.—Clement v. Coon, 18 P 2d 
1059, 161 Okl. 216 

PUlntf of pleas in abatement, as¬ 
serting that defendant was foreign 
corporation which had no agent or 
office in state and had never dohe 
husiness therein, operated as special 
appearance only—^Hamll v. Ameri¬ 
can Home Mortgage Co., 36 SW2d 


888, 162 Xenn. 371, denying rehearing 
32 SW.2d 1023, 161 Tenn. 646. 
AppUoation to set aside pxooess 

In action against foreign corpora¬ 
tion, corporation's second applica¬ 
tion, on special appearance, to set 
aside service of process after an or¬ 
der denied first application "upon the 
record as it now stands," did not ren¬ 
der appearance "general" so as to 
give circuit court lunsdiction over 
corporation, as against contention 
that second application attempted to 
set aside such order—State ex rel. 
Northwestern Development Corpora¬ 
tion V, Gehrz, Wis, 288 N.W 827. 

Beguesting time for writ of prohi- 
bitioa does not constitute a general 
appearance in a cause where such a 
request is the only remedy by which 
to test the jurisdiction of a trial 
court.—J BC. Hamlen & Son v Allen, 
67 SW2d 1046, 186 Ark 1104 

64. Motion, to limit issues ap¬ 
pear specially 

In stockholders' suit relating to 
ownership of corporate stock of do¬ 
mestic corporation allegedly unlaw¬ 
fully acquired by a foreign corpora¬ 
tion, a motion of the foreigrn corpo¬ 
ration which sought to limit the is¬ 
sues in the case and asked leave to 
appear specially for sole purpose of 
protecting its interest In the stock 
and Its other property in the state 
was no,t a "general appearance" and 
did not give the court jurisdiction of 
the foreign corporation, since the 
motion of the foreign corporation did 
not seek relief from the courts 
which could be regarded as afCecting 
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the merits of the case—State ex rel. 
Methodist Old People's Home v. 
Crawford, 80 P 2d 873, 169 Or. 377. 

55w Bequevtlng physical examina¬ 
tion 

In employee's action against for¬ 
eign corporation for injuries sus¬ 
tained by employee while he was em¬ 
ployed by the corporation, corpora¬ 
tion which was not personally served 
did not enter "general appearance"* 
by -requesting physical examination 
of the employee, where the request 
was not made to the court and was 
made after corporation's motions to 
quash service of summons, attach¬ 
ment and warning order had been 
filed —Sinclair Refining Co v. 
Bounds, Ark, 127 SW2d 629. 

68. Ark —^Anheuser-Busch v Man- 
ion, 100 S W 2d 672, 193 Ark 406 

67. NY.—Shaft v Phcemx Mut. Xu 
Ins Co, 67 NY 644, 23 Am R 138. 
Tenn—^Darnels v. Pratt, 2 Tenn Ch 
116 

Wis—State V. Doyle, 40 Wis 220 
14a C J. p 1390 note 52 

69i Ark—^Morgan Utilities v. Kan¬ 
sas City Life Ins. Co, 37 SW.2d 
90, 183 Ark 492. 

B:an—Temes v. Grove, 250 P 833; 
121 Kan. 627 

Mich—^Ward v. Hunter Machinery 
Co., 248 NW 864, 263 Mich 446 
N.Y—Ultramajr Co v. Minerals Sep¬ 
aration, 212 NY.S 246, 126 Misc. 
208, reversed on other grounds 198 
NYS. 749> 204 App Div 796, which 
was reversed in 142 N.B. 319, 236 
N.Y. 647. 
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appearance of the regular attorney of a foreign cor¬ 
poration as amicus curiae, to object to the sufficiency 
of service of citation on the foreign corporation, is 
not an appearance of the corporation and an at¬ 
torney of an individual sued with the corporation 
who expressly disclaims representing the corpora¬ 
tion does not enter an appearance for it by sug¬ 
gesting or arguing to the court that the corpora¬ 
tion IS not properly in court.®® Under a statute 
expressly so providing, where service has been made 
by publication on a foreign corporation, and no an¬ 
swer has been filed or appearance entered, the court 
may appoint an attorney to defend the suit in be¬ 
half of defendant.®! An appearance by an attorney 
in a proceeding against a corporation sued as such 
does not support jurisdiction after the pleadings 
have been amended as to convert the action into an 
entirely different one against individuals doing busi¬ 
ness as partners.®^ 

An anfewer filed by the vice president of a for¬ 
eign corporation not doing business in the jurisdic¬ 
tion will not have the effect to bring the corpora¬ 
tion before the court, where it does not appear that 
he had any authority as such officer to enter its ap¬ 
pearance or answer for it in the suit.®® However, 
where an agent of a foreign corporation on whom 
process can be served enters appearance for such 
defendant corporation, after a long period of time 
has elapsed without objection being made to such 


appearance, it is too late for the corporation to 
withdraw such appearance, unless it is shown that 
it had no knowledge thereof.®^ 

§ 1952. Pleading 

Except in so far as limfted by statute, the rules 
governing pleadings In civil actions generally apply In 
actions against foreign corporations. 

The petition or complaint must state facts con¬ 
stituting a cause of action,®® and must show juris¬ 
diction in the court.®® In stating a cause of action 
it is proper and usually necessary to allege defend¬ 
ant's corporate existence, and that it is a foreign 
corporation.®*^ Also, while the contrary is held in 
some states,®® it is held in other states, generally 
under statute, that it is necessary to allege under 
the laws of what state defendant is incorporated,®® 
and a complaint erroneously alleging a corporation 
to have been orgamzed under the laws of a certain 
state has been held fatally defective even in a ju¬ 
risdiction holding such an allegation unnecessary.*^® 

If the charter powers or franchises of a corpora¬ 
tion are made the foundation of the action against 
It, the same must be specially pleaded in the peti¬ 
tion or complaint; and the name of the state by 
which, and the substantial terms in which the char¬ 
ter powers or franchises were granted, should be 
made to appear in the petition or complaint.*^! 

An allegation that defendant corporation was do- 


Tex—Donaldson Art Sign Co. v. Ly¬ 
ons, Civ,App., Bl* S W 2d 1096, er¬ 
ror refused 

14a C J. P 1890 note 68 . 

Taking depositions 

In suit for personal Injuries 
against foreign corporation, conduct 
of counsel for defendant, in consent¬ 
ing to and appearing in taking of 
depositions outside the state at a 
place different from that named in 
notice without objection to Jurisdic¬ 
tion of Missouri court, and stipulat¬ 
ing in effect for submission of cer¬ 
tain matters for determination of 
Missouri court, constituted a volun¬ 
tary general appearance and a sub¬ 
mission to Jurisdiction of Missouri 
court by defendant —State ex rel 
Oompagnie G 6 n 6 rale TransatlantiQue 
V. Falkenhainer, 274 SW. 758, SO9 
Mo. 224. 

69. Tex—^Elliott V. Standard Steel, 
etc., Co., Civ.App, 178 SW. 616 

60. Miss.—Columbia Star Milling 
Co V. Brand, 76 So 657, 115 Miss. 
625. 

61. Tex—Chaffin v. Wm J Lemp 
Brewing Co., CivApp, 248 S W. 
716 

62. Ill.—tinman v. Allport, 66 Ill 
640. 


63. D.C—Doremus v. National Cot¬ 
ton Impr. Co ; 39 App D C 295 

64. NM—Alliance Assur Co v. 
Bartlett, 68 P. 361, 9 N.M 654. 

66 . N.T.—^MacQinniss v Amalga¬ 
mated Copper Co., 91 NT S 691, 46 
Misc. 106 

ND—^Beyer v Investors* Syndicate, 
182 N.W. 934, 47 ND. 368 

Bill hj^d mAclra.t 

(1) To constitute a valid cause of | 
action in equity —Williamson v. Mis- 
soun-Kansas Pipe Line Co., C.C A 
Ill., 66 F.2d 603. 

(2) As against demurrer—State ex 
rel V Family Loan Co., 73 S W.2d 
167, 167 Tenn. 664 

0 ^ Ga—^Dukes v. Citizens* Nat. 
Bank of Baltimore, 106 SE. 870, 
160 Ga 767. 

Contract In state 

Allegations that a deed of assign¬ 
ment to a foreign corporation was 
signed by assignors in a certain 
state do not charge that the corpo¬ 
ration made a contract in such state, 
so as to subject It to suit therein, 
when summoned according to the 
laws thereof—Elfreth v, Allen, 122 
A. 760, 96 NJEq 100. 
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67- Idaho.—sparks v. Mathews, 69 P- 
2d 781. 68 Idaho Sf. 

14a C J p 1420 note 17. 

In Minnesota* however, it has been 
held necessary to aver incorporation. 
—Klemik v Henncksen Jewelry Co., 
142 NW 871, 122 Minn. 380. 

68 . Cal.—^Waldeck v. Pacific Coast 
SS Co., 88 P 158, 2 Cal App. 167. 

S.C—^Machen v. Western Union Tel. 
Co, 41 SE. 44S, 63 SC. 363. 

69. N.T—Clegg V Chicago Newspa¬ 
per Union, 8 N.T Civ.Proc 401 

Ohio—^Brady v. National Supply Co., 
60 NE 218, 64 Ohio St 267. 

14a C J p 1420 note 19. 

70. S.C—Porter v. Brown, 146 S. 
m 810, 149 S.C. 161 

71. Ohio—^Brady v National Sup¬ 
ply Co.. 60 N.E. 218, 64 Ohio St 
267. 

Bight to own stock in another oorpo- 
xation 

A bill by the receiver of a do¬ 
mestic corporation against a foreign 
corporation, to recover the value of 
stock of the former gratuitously re¬ 
ceived by the latter, must allege that 
the foreign corporation had the right 
to become a stockholder in the do¬ 
mestic corporation-—iDoak v 
TYiflw, Tenn CIlA., 68 S.Wi‘741. 
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mg business in the state*^* at the time the suit was 
filed73 IS necessary to show the court^s jurisdiction 
m some states, but not in others.'^^ It is not neces¬ 
sary for the petition or complaint to allege that de¬ 
fendant corporation has complied with local stat¬ 
utes so as to be entitled to do business in the state 
that It has filed a stipulation, as required by statute, 
authorizing process against it to be served on a 
particular officer or agent or that it has power 
to enter into the contract in question.^^ Where, 
however, the maintenance of an action is depend¬ 
ent upon statute the allegations of the complamt 
must bring the action within the terms of the stat- 
ute.78 

In a state where it is provided by statute that a 
resident may sue a foreign corporation for any 
cause of action but that a nonresident may sue only 
in certain enumerated cases, the complamt should 
allege the jurisdictional facts bringing the case 
within the statute.73 However, a mere absence of 
such an allegation in a complaint is not ground for 
demurrer where the complamt does not affirmative¬ 
ly show lack of jurisdiction;®® m such case it will 
be assumed, for the purpose of sustaining the com¬ 
plamt, that the jurisdictional facts exist.®! In so 
far as a foreign corporation’s right to recover on a 


cross action is concerned, the same rule as to the 
necessity of alleging compliance with statutory re¬ 
quirements apphes as if it had instituted the suit 
alleging it was a foreign corporation.®^ So an al¬ 
legation of compliance is not necessary unless a 
pleading discloses that the transaction out of which 
the cross action arose was such as to show a neces¬ 
sity therefor.®® 

Defendants pleadings. A defense that defend¬ 
ants, sued as a foreign corporation, are not a legal 
corporation is properly raised by answer. ®4 Some 
statutes require an answer denying incorporation to 
state specifically the facts relied on,®6 Where de¬ 
fendant is sued as a domestic corporation and it 
pleads in its answer that it is a foreign corporation, 
it is error to sustain a demurrer to, or to strike, the 
answer, unless it appears that there are two sepa¬ 
rate and distinct corporations.®® A failure to com¬ 
ply with statutory provisions applicable to foreign 
corporations is a matter of defense to be pleaded 
and proved,®7 and, where a corporation of another 
state IS sued on a contract to buy back its own stock, 
the existence of statutory provisions rendering such 
contract ultra vires or of facts rendering it unen¬ 
forceable are matters of defense to be pleaded and 
proved ®® In pleading the defense of ultra vires, it 


72- N’T—S. Asphalt Heflmns: 
Co V Comptoir Nat D’Bscompte 
de Pans, 161 NTS. 604, 166 App. 
Div. 64 

Cause of aottoa. axlsliLgr wlthovit rtate 

'*In order for a circuit court of 
this state to have jurisdiction In a 
case a^rainst a foreign corporation 
where the cause of action arises 
without the state, it must be shown 
that the corporation is ‘doing' busi¬ 
ness* within the state**—Thompson 
V. Queen City Coach Co., 168 SE 
698, 697, 169 S C 231 
AUegatloa held lajnifflcieiLt 
Pa.—Parnakian v. United States 
Hoffman Mach Co, 28 Pa.Dist 624 
73. US —^Mason v. Red River Lum¬ 
ber Co., DC La, 21 E Supp 438 
74b Or—^Multnomah Lumber Co v. 
Weston Basket Co, 99 P. 1, 102 P. 
1, 64 Or. 22 

76- Kan—Germania P. Ins. Co. v. 
Curran, 8 Kan. 9. 

Mich—Clay P. & M Ins Co. v. 
Huron Salt, etc, Mfg. Co, 81 Mich. 
346. 

14a C J. p 1421 note 22. 

731 Ind —Old Wayne Mut Life 
Assoc V. Flynn, App, 66 N.E, 67, 
superseded 68 N.E. 327, 31 Ind 
App 473 

14a C J p 1421 note 23. 

77. Minn —^Klemik v. Henricksen 
Jewelry Co., 142 N.W. 871, 122 
Minn. 380. 


7a AUegljigr contract within state 
Under a statute providing that 
process against a foreign corporation 
in an action upon any liability in¬ 
curred within the state before the 
filing of a certificate of surrender of 
authority to do business in the state 
may, after the filing thereof, be 
made upon the secretary of state, 
plaintiff in a contract action against 
a foreign corporation must allege, in 
order to render service effectual un¬ 
der such statute, that the contract 
was made in the state—^Hexter v. 
Day-Elder Motors Corporation, 182 
NTS. 717, 192 AppDiv. 394 
79. N T.—Coolidge v American 
Realty Co., 86 NTS 318, 91 App 
Div. 14—Snow V Snow-Church 
Surety Co, 80 NTS 612, 80 App 
Div. 40 

14a C J p 1421 note 28 
Jurisdiction as affected by residence 
of plaintiil and subject matter of 
action see supra S 1322 
80- Md—^Umversal Life Ins, Co. v. I 
Bachus, 61 Md 28. 

14a C J p 1421 note 29. 

81. NT—Sims V Bonner, 16 N.T 
S. 801, 60 N T Super 70, 21 N T 
Civ.Proc. 379—^MacGinniss v Amal¬ 
gamated Copper Co, 91 NTS 691, 
45 Misc 106. 

14a cr.J p 1421 note 30. 

82. Tex—Cosey v. Supreme Camp 
of American Woodmen, Civ.App, 
103 SW.2d 1076, error disnoussed. 
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I Necessity of alleging compliance 
I with statutory requirements in 
actions by foreign corporations see 
supra § 1909. 

83. Tex—Cosey v. Supreme Camp 
of American Woodmen, supra 

84. Mass.—Greenwood v Lake Shore 
R. Co, 10 Gray 373 

85. Iowa.—^Folsom v Star Union 
Line Past Freight Line, 6 NW. 
702, 64 Iowa 490 

Denial of incorporation generally see 
supra § 1327 

86t Wash —^Beebe v Northwestern 
Dairy Co., 113 P. 673, 62 Wash. 
164 

87. Okl—^Barham v. Gilbert, 64 P. 
2d 862, 179 Okl 206 

Alleging sniilclaaLt facts 
Where an answer sets up such 
failure as a plea in bar it must sub¬ 
stantially allege facts sufficient to 
support such failure, otherwise it 
does not constitute a plea in bar, 
and Is demurrable,—^Barham v. Gil¬ 
bert, supra. 

Manner of pleading noncompliance in 
actions by foreign corporations see 
supra § 1910. 

88. NT.—Strodl v. Farnsh-Stafford 
Co, 130 N.TS 35, 146 App Djv. 
40,6, reversing 122 N.TS 609, 67 
Misc 402 

Pleading ultra vires generally see 
supra § 1331, 
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is proper for defendant, a foreign corporation, to 
plead the foreign statute, so as to enable the court 
to have before it the powers granted and limitations 
placed on corporations.Under a constitutional 
provision that a foreign corporation may be sued 
in any county where it does business, a foreign cor¬ 
poration's plea in abatement alleging that it was not, 
at the time a suit was begun, doing business in the 
county where the suit was brought, is proper and 
not demurrable the contrary is true where 

the plea does not contain such an allegation 

Under statutes which provide for verification of 
defendant’s pleading where it is a foreign corpora¬ 
tion, the verification may be made by an officer,®^ 
agent, or attorney.93 Where plaintiff alleges m his 
petition that defendant is a foreign corporation, he 
will not be permitted to urge that an affidavit of 
verification of the answer is insufficient because it 
does not affirmatively and specifically state that de¬ 
fendant IS a foreign corporation.®^ An affidavit of 
defendant’s receiver merely averring his appoint¬ 
ment by the court of the state of its residence is not 
an answer, where he does not appear and make him¬ 
self a party to the action.®^ 


Amendments to the pleadings may be allowed^® 
where they do not injuriously prejudice the adverse 
party.®*^ An amendment to the petition naming an¬ 
other foreign state as the one under which defend¬ 
ant was incorporated is not good ground for an ob¬ 
jection that two separate corporate bodies are de¬ 
scribed in the original and amended petitions®® 

§ 1953. — Issues, Proof, and Variance 

General rules governing issues,, proof, and variance 
apply in actions against foreign corporations. 

Proof need not be made of matters which are 
admitted®® or which are not properly put in issue by 
the pleadings ^ So, where defendant is estopped to 
deny corporate existence, plaintiff need not prove 
it;® and plaintiff is relieved from proving defend¬ 
ant's corporate existence except by reputation, 
where the corporation has failed to file its charter 
or act of incorporation with the proper officer in 
the state as required by statute.® An admission of 
one fact alleged does not extend to other facts al¬ 
leged^ The evidence received must be within the 
scope of the pleadings 5 An instrument admitted 
without being objected to as not within the issues 
tendered by the pleadings must, however, be consid- 


89. N.Y —^Mason v. Standard Dis- 
tillinff, etc. Co. 83 N*Y.S. 343. 85 
AppDiv, 520. 18 N.YAnnCas. 264. 

sa Ala —General Motors Accept¬ 
ance Corporation v. Home Loan & 
Finance Co. 120 So 165, 218 Ala. 
681—Sullivan v Sullivan Timber 
Co, 15 So 941, 103 Ala 371, 25 L 
R A 543—^Alabama Warehousing 
Co V Hyatt, 154 So. 313, 26 Ala. 
App. 117—^Murphy v Southern 
Surety Co of New York, 134 So. 
686, 24 Ala App 306 

91. Ala—^Louisville St N. R, Co. v. 
Strickland, 122 So 693. 219 Ala 
581 

92. NC—Best v British, etc, 
Mortg Co., 42 SE 466, 131 NC 
70. 

SettiiLg' forth, grounds of belief 

(1) In New York verification of 
foreign corporation's answer may be 
made by corporation's officer in state, 
and need not set forth grounds of be¬ 
lief respecting matters not stated on 
knowledge, nor reason for verifica¬ 
tion.—Williamson Law Book Co v. 
Midland Nat. Holding Corporation, 
240 N.YS 731, 186 Misc. 288. 

(2) However, m an earlier case 
holding a verification by a foreign 
corporation’s vice president suffi¬ 
cient, It was said that such a verifi¬ 
cation must comply with a statute 
providing that where the verification 
13 made by a person other than the 
party, he must set forth m the affi¬ 
davit the groimds of his belief as to 


all matters not stated upon his 
knowledge —Bavidson v Penn-Vir- 
ginia Coal & Coke Corporation, 178 
N.Y.S. 206, 109 Misc 130 

93. US — W est V Home Ins Co., C 
C Or. 18 F 622, 9 Sawy. 412 

NY—American Audit Co. v. Indus¬ 
trial Federation of America, 82 
N.Y.S. 642, 84 App.Liv. 304—Rob¬ 
inson V. Ecuador Dev. Co, 65 N.Y 
S 427, 32 Misc. 106 
14a C J p 1421 note 37. 

Officer as ^agent’’ 

Foreign corporation's officer is 
"agent” of corporation authorized to 
verify corporation's pleadings—Wil¬ 
liamson Law Book Co v. Midland 
Nat. Holding Corporation, 240 NY. 
S. 781, 136 Misc 288. 

94. OkL—St, Paul F. & M. Ins. Co. 

V. Earl, 163 P. 867, 54 OkL 306. 

95- N C —^Kruger v. Bank of Com¬ 
merce, 81 SE 270, 123 NC. 16. 

96. NY.^—Voshefskey v Hillside 
Coal & Iron Co., 47 N.Y.S. 386, 21 
App Div 168. 

97. U S —^Liquid Teneer Corporation 
V Smuckler, CCACaL, 90 F.2d 
196 

14a C J. p 1421 note 41, 

9a Mo.—Sands v Marquardt, 87 S 

W. 1011, 113 Mo.App 490. 

99. Ill —^Indiana Millers’ Mut F 
Ins. Co. V People, 65 Ill App 355, 
affirmed 49 N.B 364, 170 Ill. 474 
N.Y.—^De Maio v. Standard Oil Co, 
74 N.YS. 166, 68 AppDiv. 167. 

14a C J. p 1421 note 44. | 
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1. NY—Nickerson v. Canton Mar¬ 
ble Co, 54 N.YS. 705, 85 AppDiv. 
111 . 

14a C J. p 1422 note 45. 

Corporate eadstenoe not In issue 
In a personal injury action In 
which defendant was sued and served 
as a foreign corporation, denial that 
it was a corporation organized and 
doing business under the laws of 
the state in which it was alleged to 
have been organized did not deny 
that It was a corporation but de¬ 
nied merely that it was organized 
and doing business under the laws of 
such state—^Loose-Wiles Biscuit Co 
V Jolly, 238 SW. 613, 152 Ark. 442. 

3. N.Y.—^Root V. Great Western R. 
Co., 65 Barb 619. 

14a C.J. p 1422 note 61. 

8. Mont—King v. National Min St 
Exploring Co., 1 P. 727, 4 Mont. 1. 

4. N.Y—O’Laughlin v G, H. Ham¬ 
mond, 4 N Y S 582, affirmed 24 
N.B. 1100, 121 N.Y. 699. 

14a C.J p 1422 note 46 

6. Mmn.—^Becht v. Harris, 4 Minn. 
504 

14a C J. p 1422 note 47 
Adioissible under partloillar allega¬ 
tion. 

Allegation that corporation was 
doing business m parish authorized 
admittfng proof it had its main of¬ 
fice in such parish—^Nelson v. Coii- 
tinental Asphalt St Petroleum Co, 
123 So 474, 11 La App 450. 
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is proper for defendant, a foreign corporation, to 
plead the foreign statute, so as to enable the court 
to have before it the powers granted and limitations 
placed on corporations.®^ Under a constitutional 
provision that a foreign corporation may be sued 
in any county where it does business, a foreign cor¬ 
poration’s plea in abatement alleging that it was not, 
at the time a suit was begun, doing business in the 
county where the suit was brought, is proper and 
not demurrable but the contrary is true where 
the plea does not contain such an allegation 

Under statutes which provide for verification of 
defendant’s pleading where it is a foreign corpora¬ 
tion, the verification may be made by an officer,®® 
agent, or attorney.®® Where plaintiff alleges in his 
petition that defendant is a foreign corporation, he 
will not be permitted to urge that an affidavit of 
verification of the answer is insufficient because it 
does not affirmatively and specifically state that de¬ 
fendant is a foreign corporation.®^ An affidavit of 
defendant’s receiver merely averring his appoint¬ 
ment by the court of the state of its residence is not 
an answer, where he does not appear and make him¬ 
self a party to the action.®® 


Amendments to the pleadings may be allowed®® 
where they do not injuriously prejudice the adverse 
party.® 7 An amendment to the petition naming an¬ 
other foreign state as the one under w-hich defend¬ 
ant was incorporated is not good ground for an ob¬ 
jection that two separate corporate bodies are de¬ 
scribed in the original and amended petitions.®® 

§ 1953. -Issues, Proof, and Variance 

General rules governing Issues,, proof, and variance 
apply in actions against foreign corporations. 

Proof need not be made of matters which are 
admitted®® or which are not properly put in issue by 
the pleadings.^ So, where defendant is estopped to 
deny corporate existence, plaintiff need not prove 
It;® and plaintiff is relieved from proving defend¬ 
ant’s corporate existence except by reputation, 
where the corporation has failed to file its charter 
or act of incorporation with the proper officer in 
the state as required by statute.® An admission of 
one fact alleged does not extend to other facts al¬ 
leged.** The evidence received must be within the 
scope of the pleadings ® An instrument admitted 
without being objected to as not within the issues 
tendered by the pleadings must, however, be consid- 


Bd. NY —^Mason v. Standard Bia- 
tiUmg, etc, Co, 88 NT.S. 343, 85 
AppDiv 620, 13 NTAnn.Cas. 284 

90. Ala —General Motors Accept¬ 
ance Corporation v. Home Loan & 
Finance Co, 120 So. 165, 218 Ala 
681—Sullivan v Sullivan Timber 
Co., 16 So 941, 103 Ala 371, 25 L 
K A. 543—^Alabama Warehousing 
Co. V Hyatt, 154 So 313, 26 Ala. 
App. 117—^Murphy v Southern 
Surety Co of New York, 134 So. 
685. 24 Ala App 306. 

91. Ala—Louisville & N. H, Co. v. 
Strickland, 122 So. 698, 219 Ala. 
581 

92. N C —^Best v. British, etc, 

Mortg Co, 42 SH 456, 181 NC 
70. 

Setting forth grounds of belief 

(1) In New York verification of 
foreign corporation's answer may be 
made by corporation's officer m state, 
and need not set forth grounds of be¬ 
lief respecting matters not stated on 
knowledge, nor reason for verifica¬ 
tion.—Williamson Law Book Co v. 
Midland Nat. Holding Corporation, 
240 N.YS 781. 186 Misc. 288. 

(2) However, in an earher case 
holding a verification by a foreign 
corporation’s vice president suffi¬ 
cient, it was said that such a verifi¬ 
cation must comply with a statute 
providing that where the verification 
IS made by a person other than the 
party, he must set forth m the affi¬ 
davit the grounds of his belief as to 


all matters not stated upon his 
knowledge —^Davidson v. Penn-Vir- 
ginia Coal & Coke Corporation, 178 
N.YS 206, 109 Misc. 130 

93. IJ S.—West V. Home Ins. Co, C 
C Or, 18 F 622, 9 Sawy. 412 

N.Y—^American Audit Co. v. Indus¬ 
trial Federation of America, 82 
N.Y.S. 642, 84 App.Div. 304—Rob¬ 
inson V Bcuador Dev. Co, 65 N.Y 
S 427, 82 Misc. 106 
14a C J p 1421 note 87. 

Officer as **ag6iLt” 

Foreign corporation's officer Is 
**agent” of corporation authorized to 
verify corporation’s pleadings—Wil¬ 
liamson Law Book Co v. Midland 
Nat Holding Corporation, 240 N.Y. 
S. 781, 136 Misc 288. 

94. Okl.—St Paul F. & M Ins. Co. 
V Earl, 153 P 867. 54 Okl 806. 

95. N C —^BZruger v. Bank of Com¬ 
merce, 81 SB. 270, 123 NC. 16. 

96L N Y.—Voshefskey v Hillside 
Coal & Iron Co., 47 N.Y.S. 386, 21 
App Div 168. 

97- US,—^Liquid Veneer Corporation 

V. Smuckler, C C.A Cal, 90 F.2d 

196 

14a C J. p 1421 note 41. 

9& Mo.—Sands v. Marquardt, 87 S. 

W. 1011, 113 Mo.App 490. 

99. Ill —^Indiana Millers* Mut F 
Ins. Co V People, 65 Ill App 366, 
affirmed 49 N.E. 364, 170 Ill 474 
N Y.—De Majo v. Standard Oil Co , 
74 NYS. 166, 68 App Div. 167. 

14a C J. p 1421 note 44. 
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1. NY—Nickerson v. Canton Mar¬ 
ble Co., 54 N.YS. 705. 35 AppDiv. 
111 . 

14a c J. p 1422 note 46. 

Corporate eslsteiijce not In. isene 
In a personal injury action in 
which defendant was sued and served 
as a foreigrn corporation, denial that 
It was a corporation organized and 
doing business under the laws of 
the state in which it was alleged to 
have been organized did not deny 
that it was a corporation but de- 
med merely that it was organized 
and doing business under the laws of 
such state—^Loose-Wiles Biscuit Co 
V. Jolly, 238 SW. 613, 162 Ark 442 

a. N.Y.—^Root V, Great Western R 
Co, 65 Barb 619. 

14a C J. p 1422 note 61. 

8. Mont.—^King v. National Min. & 
Exploring Co., 1 P. 727, 4 Mont. 1. 

4. NY—O'Laughlin v G. H. Ham¬ 
mond, 4 NYS 582, affirmed 24 
NB, 1100, 121 NY 699. 

14a C.J p 1422 note 46. 

5- Minn.—^Becht v. Hams, 4 Minn 
504 

14a C.J p 1422 note 47. 

Admissible under particular allega¬ 
tion. 

Allegation that corporation was 
doing business m parish authorized 
admittfng proof it had its mam of¬ 
fice in such parish.—^Nelson v, Coil- 
tmental Asphalt & Petroleum Oo, 
123 So 474. 11 La App 450. 
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ered as properly pleaded.^ Where defendants are 
sued as partners, the defense that they acted as a 
foreign corporation need not be specially pleaded 
but may be shown under a general denial ^ The 
defense that a foreign corporation has failed to 
comply with statutory requirements must be raised 
by the pleadings or it is waived,® 

§ 1954. Evidence 

General rules as to presumptions and burden of proof# 
and as to admissibility, and weight and sufficiency of the 
evidence, apply In actions against foreign corporations. 

Presumptions and burden of proof. As in other 
civil actions, plaintiff has the burden of proving the 
material allegations of his complaint which are put 
in issue,® while defendant must establish his af¬ 
firmative defenses.^® Thus the burden is upon one 
who asserts it to prove a foreign corporation’s non- 
compliance with statutory requirements In the 
absence of evidence to the contrary, it may be pre¬ 
sumed that defendant corporation has complied with, 
statutory requirements so that it is authorized to do 
business m the state,and that it has knowledge of 
the acts of its resident agent,but there is no pre¬ 
sumption that a foreign corporation licensed to do 
business in the state has or ever had any property 


within the state.^^ Where a foreign corporation 
admits in its pleadings that it did not have a cer¬ 
tificate to do business at the time certain contracts 
were made, but that it believed it would be sufficient 
if It procured one thereafter, the fair implication 
IS that it was doing business without a certificate.15 

Admissibility. In accordance with the rules gov¬ 
erning the admissibility of evidence in civil actions 
generally, material and relevant evidence which is 
otherwise competent is admissible in an action 
against a foreign corporation,^® while irrelevant 
and incompetent evidence should be excluded, 
Evidence admissible to prove corporate existence 
includes oral testimony,a copy of a charter pur¬ 
porting to be defendant’s and found in the office of 
a state official in which foreign corporations doing 
business in the state are required to file copies of 
their charters,and a certificate of the secretary of 
state of a foreign state reciting that defendant is 
duly incorporated, together with the statutes of that 
state making such certificate evidence of corporate 
existence.®® 

Weight and sufficiency. General rules as to 
weight and sufficiency of the evidence apply in an 
action against a foreign corporation.®! A con- 


Si Cal—Stevens v Sacramento Sub¬ 
urban Fruit Lands Co., 292 P. 699, 
109 Cal App 120 

7. N.T.—^Demarest v. Flack, 28 N 
F 645, 128 NT 205. 13 LRA 854, 
affirming 11 N.T.S 83, 16 Daly 
337 

A national bonk, bowaver, doing 
Isusiness within the state and or¬ 
ganized there is not a foreign cor¬ 
poration within the principle re¬ 
quiring proof of corporate existence 
of a foreign corporation under a gen¬ 
eral denial—^Hummel v Central City 
First Nat. Bank, 2 Colo App 571 

a. Cab—Chapman v Title Guaran¬ 
tee & Trust Co., 78 P 2d 268, 25 
Cal.App 2d 567. 

Waiver of noncompliance as defense 
in actions by foreign corporations 
see supra § 1910 

Answediig cross oomplaint of non¬ 
resident construction corporation 
waived issue of incapacity because 
of cross complainant’s being unqual¬ 
ified nonresident corporation.—^Flan¬ 
agan V. Drainage Dist No 17, 2 S 
W 2d 70, 176 Ark. 81. 

9. Okl —^Phillips Petroleum Co. v 
Smith, 61 P.2d 184, 177 Okl 639, 
107 ALE. 868. 

Being btLsliLess in. state 
The burden of sustaining an al¬ 
legation that a foreign corboration 
was doing business in a state was 
^ cast upon plaintiff where he alleged 
' It in his complaint and such allega¬ 


tion was put in issue.—Jameson v 
Simonds Saw Co., 84 P. 289, 2 Cal. 
App 582. 

10. Ill —^Roberts v. Cat-Nak Mfg. 
Co., 216 Ill App. 246. 

Set-off 

The burden is on defendant plead¬ 
ing a set-off to prove his claim there¬ 
under—^Roberts v. Cat-Nak Mfg Co, 
supra 

XI. Minn—^Northern Counties Land 
Co V Dxcelsior Land, Mining & 
Development Co. 178 N.W 497, 146 
Minn 207 

Tex—^Farm & Home Savings & Loan 
Ass’n of Missouri v Muhl, Civ. 
App, 37 SW2d 316, error refused. 

12. Mass —^Parker v. Rising Sun 
Street Lighting Co., 118 ND. 871, 
229 Mass. 494 

Mo—State v.> Hudson, 86 Mo App. 
501. 

13. NY—Swift V Matthews Engi¬ 
neering Co, 165 N.T.S. 136, 178 
AppDiv. 201. 

14. NY—^Eastern Products Corp. v. 
Tennessee Coal, Iron & R. Co., 170 
NTS 100, 102 Misc 667. 

15. Ill.—^Automotive Material Co. v. 
American Standard Metal Products 
Corporation, 232 111 App 532, re¬ 
versed on other grounds 168 NE 
698, 327 IlL 4«7 

16. Mass.—^Browning-Drake Corpo¬ 
ration V. Amertran Sales Co, 176 
N.E. 45, 274 Mass 545. 
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Pa—^F H. Groves Piano Co v Dal¬ 
ton Adding Mach. Co , 64 Pa Super, 
189, 

14a CJ p 1422 note 56. 

17- Tex—^F B Collins Inv. Co. v. 
Mills, Civ App., 264 S'W 999 
Agent's testimony as to agency 
As respects process, on question 
of whether person was agent of for¬ 
eign corporation, testimony that 
agent scud that he was such agent 
was inadmissible, being hearsay and 
incompetent —Sharp & Dohme v. 
Waybourne, Tex.CivApp., 74 SW2d 
413 

18. Ind —North Chicago Rolling- 
Mill Co V Hyland. 94 Ind 448 

Evidence of corporate existence gen¬ 
erally see supra 9$ 74-76. 

19. Md—^Metropolitan L. Ins. Co v. 
Dempsey, 19 A 642, 72 Md. 288. 

20. Iowa—Petty v Hayden, 88 N. 
W. 339, 116 Iowa 212. 

21. Bvldenoe bald, snffloient 

(1) To justify finding that defend¬ 
ant was foreign corporation with 
usual place of business in common¬ 
wealth.—^Browning-Drake Corpora¬ 
tion V. Amertran Sales Co., 176 N, 
E 45, 274 Mass 545. 

(2) To show agency for service of 
process 

Fla—Central Public Service Corpo¬ 
ration V. Pittman, 167 So. 27, 117 
Fla. 27. 

Mass —^Browning-Drake Corporation 
V. Amertran Sales Co., supra 
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tract potentially covering an important and sub¬ 
stantial part of a foreign corporation's business for 
a year and calling for at least a limited perform¬ 
ance in a certain state is entitled to weight in de¬ 
termining whether the corporation was doing busi¬ 
ness in such state ,22 and the facts that a foreign 
corporation knew that it must have a certificate to 
do business in a state and that its president had con¬ 
sidered the cost of such certificate are circumstanc¬ 
es indicating that the corporation contemplated do¬ 
ing business in such state.23 In determining the 
question of agency, testimony that a foreign corpo¬ 
ration had, by an instrument filed in accordance 
with the terms of an inapplicable statute, appointed 
a certain person as its agent for service of process, 
if admissible, is without probative force*24 


§ 1955. Trial 

The plaintiff In an action against a foreign corpo¬ 
ration may offer his evidence in any order he chooses. 
General rules as to the determination of questions of 
law and fact, and as to the necessity and propriety of 
instructions and findings, apply in actions against for¬ 
eign corporations. 

Plaintiff may offer his evidence in any order he 

cliooses.25 

Unless the evidence is undisputed, and but one in¬ 
ference can be drawn from it,26 the question wheth¬ 
er a corporation is doing business in a state, is one 
of fact, to be determined by the jury,27 or by the 
court,22 upon the particular circumstances of each 
case. Other questions of fact for determination by 
the jury include plaintiffs residence,2® the exist¬ 
ence of defendant corporation,^® and the question 


NT—^Heer & Co v. Rose Bros. Co., 
200 NTS. 397, 120 Misc. 723. 

SC—^Richardson v. Fngidaire Cor¬ 
poration, 167 S R 681, 168 S C. 
473. 

Tex—-Williams v, Freeport Sulphur 
Co., ClvApp., 40 SW2d 817. 

(8) To show that breach of war¬ 
ranty respecting* machinery sold by 
foreign corporation occurred In state, 
giving court jurisdiction of subject 
matter.—St. Mary^s Oil Engine Co. 
y. Jackson Ice & Fuel Co, 138 So. 
834, 224 Ala. 152. 

(4) To show that transaction, al¬ 
leged In petition, did not arise out 
of, or in connection with, business of 
domestic corporation —Walter M. 
Toole Co V. Distributors* Group, 251 
NW. 689, 217 Iowa 422. 

(5) To show valid and sufficient 
service of process 

tr S —^U. S V. Pacific Forwarding Co., 
DC.Wash., 8 F.Supp. 647. 

Minn.—^RufiC v. Manhattan Oil Co. of 
Delaware, 216 N.W. 331, 172 Minn 
586. * 

Tex—^Williams v. Freeport Sulphur 
Co, supra. 

(6) To show or authorize a finding 
that a foreign corporation was do¬ 
ing business in a state. 

Ala—St. Mary’s Oil Engine Co. v. 

Jackson Ice & Fuel Co, supra. 

Cal —^Milbank v. Standard Motor 
Const Co, 22 P 2d 271, 132 Cal 
App 67 

I>el—^BeU V. Viavi Co, 143 A. 266, 4 
W.WHarr 76, rehearing denied 
146 A 606, 4 W.W.Harr. 176 
Neb—Wilken v Moorman Mfg Co., 
236 N.W 671, 121 Neb. 1. 

Okl—^Wllls V National Mineral Co, 
65 P2d 449, 176 Okl. 193. 

S.C—^Richardson v. FTigl^aire Cor¬ 
poration, 167 SE. 681, 168 SO 
473 —Hodgds Lake Summit Co, 162 
S.B. 658, 166 SC. 436—^Ideal Thea¬ 


ter V. Southern Enterprises, 128 
S E 166, 132 S a 362. 

(7) To show or sustain a finding 
that a foreign corporation was not 
doing business in a state 

Ill —^Automotive Material Co. v. 
American, Standard Metal Prod¬ 
ucts Corporation, 168 N.B 698, 827 
Ill 627, reversing 282 IlLApp 532. 
La—Premeaux v. Henry Ford & Son, 
98 So. 866, 166 La. 106—^Premeaux 
V. Henry Ford & Son, 98 So. 868, 
166 La. 112. 

(8) To show or sustain findings as 
to other matters—Johnson v. Atlan¬ 
tic & Pacific Fisheries Co., 224 P 13, 
128 Wash. 678—14a CJ. p 1422 note 
63 [a]. 

Evidence held inviiilLcien.t 

(1) To show that a foreign corpo¬ 
ration was doing business in a state. 
—Consolidated Iron & Steel Co v. 
Maumee Iron & Steel Co., C C A N M., 
284 F. 550. 

(2) To show that domestic corpo¬ 
ration, on president of which notice 
was served, was defendant’s agent. 
—Walter M Toole Co v Distribu¬ 
tors’ Group, 261 N.W. 689, 217 Iowa 
422. 

(3) To support order dismissing 
special appearance of foreign corpo¬ 
ration, moving to dismiss action as 
against it, on ground that automo¬ 
bile causing injury sued for was 
being operated on its behalf—Smith 
V. Haughton, 174 S.E. 606, 206 NC 
687. 

(4) To show other matters—See 
Pollard V. G & J Coal Co., 210 Ill. 
App. 11. 

Oomplianoe with statute 
In proceeding agaanst foreign cor¬ 
poration for failure to comply with 
law authorizing it to do business in 
the state, whether cprporation had 
complied with the law was question 
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of fact which might have been 
shown by the testimony of the sec¬ 
retary of state or a deputy having 
custody of the records.—Pekin Coop¬ 
erage Co. V. State ex rel. Pike Coun¬ 
ty, Ark., 122 SW2d 468 

22. U.S—^Empire Fuel Co v. Lyons, 
Ohio, 267 F 890, 169 C CA 40, cer¬ 
tiorari denied 40 S Ct. 393, 262 U. 
S. 682, 64 LEd. 727. 

23. Ill—^Automotive Material Co. v. 
American Standard Metal Products 
Corporation, 282 Ill App 632, re¬ 
versed on other grounds 168 N.E. 
698, 327 Ill. 367. 

94, Tex—Sharp & Dohme v. Way- 
bourne, Civ.App, 74 S,W.2d 413 
26. Md —^Metropolitan' L Ins Co. 

V. Dempsey, 19 A. 642, 72 Md. 288. 
26. TJ S —Baldwin v. Iowa State 

Traveling Men’s Ass’n, C.CA.Iowa, 
40 F.2d 367, certiorari granted 61 
set. 81, 282 US 827, 76 LEd. 737, 
reversed on other grounds 51 S. 
Ct 617. 283 U.S. 622, 76 LEd. 1244 
—Oakland Sugar Mill Co. v. Fred 

W. Wolf Co, Mich, 118 F. 239, 66 
C.C.A. 93. 

217- US —^Audenned v. East Coast 
Milling Co. CCPa, 124 F 697. 

Ky.—Commonwealth v. Parlin & Or- 
endorff Co. 80 S.W 791, 118 Ky. 
168, 26 Ky.L 68 

Doing business in state as question 
of law or fact in actions by for¬ 
eign corporations see supra § 1913. 
What constitutes doing business in 
a state so as to subject a foreign 
corporation to suit therein see su¬ 
pra § 1920. 

N.T —^Hartstein v. Seidenbach's 
Inc., 222 NTS 404. 129 Misc. 687. 

29. N.T —Tullock V Delaware, L. & 
W R. Co. 127 NT.S. 946. 

30. Ark.—^Lindauer v Delawetrs 

Mut Safety Ins. Co., 12 Ark. 461. ' 
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whether or not it is engaged in interstate com¬ 
merce 

hvstructions to the jury should state fully and ac¬ 
curately the pnnciples of law applicable to the 
pleadings and the evidence.®^ General instructions 
are not prejudicial when supplemented by specific 
instructions covering the particular points of law 
applicable to the case 38 A requested instruction 
containing an unwarranted assumption of fact is 
properly refused,3^ as is a request for a directed 
verdict based on plaintiffs failure to prove a mat¬ 
ter not in issue.35 

The findings must not be conflicting 36 It is not 
necessary to make findings on immaterial issues.87 

The verdict, of course, should not be for an ex¬ 
cessive amount® 3 

§ 1956. Judgment or Decree 

While a judgment In an action against a foreign 
corporation by trustee process may be valid without 
service of process, a personal judgment should not be 
entered where no personal service is had and the corpo¬ 
ration has not entered an appearance. The purpose and 
Intent of the trial court may be considered in construing 
a judgment. The law of the state of its execution de¬ 
termines the validity of a warrant to confess Judg¬ 
ment. 

While a judgment in an action against a foreign 
corporation by trustee process may be valid as to 
the property attached even though no process has 
been served on the corporation,®3 plaintiff is not 
entitled to a personal judgment against a foreign 
corporation upon which no personal service has 
been had and which has not entered an appearance 
m the action.'*® Judgment by default may be tak¬ 


en against a foreign corporation only when proper 
service has been made upon it and applicable statu¬ 
tory requirements have been complied with.**! On 
the other hand, a default judgment will be vacated 
only where proper grounds are shown.^® Where 
the suit IS in personam, commenced by service of 
summons, the judgment should be general in char¬ 
acter and not directed against any particular prop- 
erty.-*® Where the judgment in an attachment suit 
recites service of publication of a warning ordor, it 
may properly sustain the attachment and order a 
sale, notwithstanding the insujBficiency of the service 
of summons on one as an agent for the corpora¬ 
tion.*^ The hen of a judgment m an attachment 
suit dates from the time the property was attached, 
^nd not merely from the rendition of the judg- 
ment.*5 A judgment rendered after proper and suf¬ 
ficient service of process on a foreign corporation 
domg business in the state will be recognized and 
given full faith and credit m other states;*® and, 
conversely, a personal judgment rendered against 
a foreign corporation which is not doing business 
in the state will not be recognized in other states; 
when sued on in another state it may be attacked on 
the ground that it is void for want of jurisdiction *7 
In a direct action by a state to oust a foreign cor¬ 
poration from doing business therein without com¬ 
plying with the state law regulating foreign corpo¬ 
rations, judgment of ouster will not be awarded if 
the corporation complies with such law within a 
reasonable time.*® 

i 

•Construction, In construing a judgment the pur¬ 
pose and intent of the trial court may be consid¬ 
ered.*® 


31. Ky.—Commonwealth v. Head 
Phosphate Co. 67 S W. 45, 113 Ky 
32, 23 Ky L.. 2284. 

32. Iowa—^Winney v. Sandwich 
Mfgr Co, 50 NW. 665. 

33. Ill.—^Italian-Swiss Agmcultural 
Colony V, Pease, 62 N.H. 317, 194 
Ill 98. 

34. Kan—^North Missouri R Co. v. 
Akers, 4 Kan. 463, 96 Am.D. 183 

35. Ark —^Loose-Wiles Biscuit Co. 
V. Jolly, 238 SW. 613, 162 Ark 442. 

33L Utah—Clawson v. Boston Acme 
Mines Development Co, 269 P 147, 
72 Utah 137, 69 A.LR 1318, 

37. Cal.—^Waldeck v. Pacific Coast 
SS. Co. 83 P. 168, 2 CalApp. 167 

33. Ill—^Finlay Brewing Co. v. Peo¬ 
ple, 111 IllApp. 200. 

33i Mass.—^Plimpton y. Howes, 168 
N'.E 844, 261 Mass 422 

43. US—Ulmen v National Surety 
Co, DC Mont, 4 F Supp 194. 

Tex—^Pirst State Bank of Jackson¬ 


ville V, Smith, Civ App, 36 S.W 2d 
760. 

41. US —Consolidated Iron & Steel 
Co V Maumee Iron & Steel Co, C 
CANM., 284 F 660. 

Mass —^Thayer y. Tyler, 76 Gray 
164 

43. Iowa—^Niagrara Ins Co v. Rod- 
ecker, 47 Iowa 162 

N J —^National Condensed Milk Co. v. 
Brandenburgh, 40 NJLaw 111, 

Utah—^Walker v Qontinental Ins. 
Co, 2 Utah 381. 

14a CJ. p 1423 note 79 

43. NT—Gibbs v. Queen Ins. Co., 
63 NT 114, 20 AmR 618 

44. Ark—^Albie v. Jones, 102 S.W 
222, 82 Ark 414, 12 Ann Cas 433. 

46. N.T,—^American Bxch Bank v 
Morns Canal, etc, Co, 6 Hill 362 

48. US—St Clair v Cox, Mich, 1 
set. 364, 106 US 350, 27 L Ed. 222 
—^Lafayette Ins. Co v French, 
Ind, 18 How. 404, 16 LBd. 461. 

General form and requisites of proc¬ 
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ess In actions against foreign cor¬ 
porations see supra § 1939. 

47, US—^Riverside & Dan River 
Cotton Mills V. Menefee, N C, 86 
set. 579, 237 US 189, 69 LBd. 
910 

N J.—Moulin V. Trenton Mut. L & F 
Ins Co, 24 NJ.Law 222. 

14a C J. p 1423 note 86 
46. U S —^lowa Lillooet Gold Min. 
Co, V U. S Fidelity & Guaranty 
Co, CCIewa, 146 F 437. 

Effect of failure to comply with stat¬ 
utory requirements see supra §§ 
1843-1867. 

43. Ga —^Murrell v North Xiondon 
Fine Art Co, 160 S E 348, 173 Ga. 
224. 

Fartlonlar Judgment construed 

Judgment directing plaintiff to as¬ 
sign bond to defendant corporation's 
receiver, where entered on applica¬ 
tion for interlocutory injunction and 
receivership, was not final adjudica¬ 
tion that plaintiff had no interest 
therein —Murrell v North London 
Fine Art Co, supra. 
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Warrant to confess; law governuvg. The valid¬ 
ity of a duly authonzed warrajit to confess judg¬ 
ment executed by a foreign corporation is deter¬ 
mined by the law of the state in which the warrant 
was executed,so 

§ 1957. Execution and Enforcement of Judg¬ 
ment 

A personal Judgment against a foreign corporation 
is enforceable against any of the corporation’s property 
found within the state, but enforcement of a Judgment 
In rem, or a Judgment against a corporation served by 
publication, is limited to the property sequestered. Stat> 
utes relating to execution and enforcement of judgments 
have been held applicable and Inapplicable to Judgments 
against foreign corporations. 

A personal judgment against a foreign corpora¬ 
tion can be enforced agamst any property of the 
corporation at any time found within the state,®^ 
The enforcement of a judgment in rem is, however, 
limited to the property sequestered ,52 and the same 
IS true as to a default judgment entered against a 
foreign corporation served by publication.®^ While 
activities insufficient to make out the transaction of 
business under statutes relating to the authority of 
foreign corporations may nevertheless be sufficient 
to make a foreign corporation amenable to service 
of execution within a state,5^ a ndnresident corpo¬ 
ration against which a judgment has been rendered 
in an action at law is not ipso facto personally be¬ 
fore the court in any subsequent proceeding, l^al 
or equitable, the purpose of which is to secure a 
satisfaction of that judgment 5® Where plaintiff, 
after execution unsatisfied, presents an affidavit 
that defendant has property within the state which 
it unjustly refuses to apply to satisfy plaintiff’s 
judgment, plaintiff may, in conformity to local stat¬ 
utes, be entitled to an order that defendant shall 
file a list of assets owned by it, ai:\d thereupon ap¬ 
ply sufficient to satisfy plaintiff’s judgment,®® or a 
receiver may be appointed.®'^ 


§ 1958 

In a statute providing for -the appointment of re¬ 
ceivers for judgment debtors generally, who re¬ 
fuse to apply their property in satisfaction of the 
judgment, and against whom execution has been re¬ 
turned unsatisfied, the words "judgment debtor” in¬ 
clude a foreign corporation Supplementary pro¬ 
ceedings may lie against a foreign corporation 
against which sequestration proceedings cannot be 
brought.®® However, the provision of a statute 
that no judgment debtor must be required to attend 
before a judge or referee out of the county in 
which he resides has no application where defend¬ 
ant is a foreign coiTporationneither does a stat¬ 
ute providing that, on return unsatisfied of an exe¬ 
cution against a corporation created by or under 
the laws of the state, sequestration proceedings may 
be instituted on the judgment against the corpora¬ 
tion, apply to a foreign corporation having property 
and an office in the state.«i 

Under a statute providing for a stay of an illegal 
execution, the illegality of a judgment and execu¬ 
tion issued Ihereon by reason of improper service 
of process may be raised by giving a bond and fil¬ 
ing an affidavit stating the illegality of the execu- 

tion.®2 

§ 1958. Review 

• 

The usual presumptions may be Indulged on appeal 
of an action against a foreign corporation. A Judgment 
will be affirmed or reversed, as the case may be, under 
proper application of general rules of appellate procedure. 

, The usual presumptions may be indulged on ap¬ 
peal in an action agamst a foreign corporation.®® 
A judgment against the corporation will affirmed 
where no prejudicial error appears,®^ but it will be 
reversed where the record fails to show service on 
the corporation as required by statute.®® When a 
foreign corporation has no resident attorney on 
whom a notice of appeal may be served, such no- 
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50. U.S.—Monarch Refrigrerating Co. 
V Farmers* Peanut Co., C C A N C, 
74 F.2d 790, certiorari denied 
Farmers Peanut Co. v Monarch 
Refrigeratmi: Co, 55 S Ct 643, 295 
U.S, 732, 79 L.Ed. 1680 

61. La.—&ravely v. Southern Ice- 
Mach. Co, 16 So. 866, 47 La Ann 
389. 

52. U.S .—Kxng Tonopah Min Co v 
Lynch, DC.Nev, 232 F 485 

N.T —Sweeney v. National Assets 
Corporation, 246 N.T S. 316, 139 
Misc. 223. 

63. Mass.—^Plimpton v Howes, 158 
NE 844, 261 Mass 422 

54. N.T—Webster v, Doane, 241 N. 
T.S. 242, 137 Misc 518. 


55^ Ala—International Moving Pic¬ 
ture & Film Co. V Smith, 99 So 
803, 211 Ala 3 

56L US —^Ulmen v. National Surety 
Co , D C Mont, 4 F Supp. 194. 

67. U.S—^Ulmen v. National Surety 
Co., supra. 

53. NT—De Berner v. Drew, 57 
Barb. 438 

69. N.T—^Meyer v. Consolidated Ice 
Co, 116 NTS. 906, 132 AppDiv 
265, affirmed 90 N.E 54, 196 N.T. 
471. 

14a C.J p J428 note 90. 

etk us —^Bates V. International Co. 
of Mexico, CC.Cal, 84 F. B18 

01. N.T—^Dreyfus v. Seale, 55 N.T 
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S. 1111, 37 AppDiv. 351, reversing 
41 NT.S. 876, 18 Misc 561. 

02. Fla—George A Hormel & Co 
V. Ackman, 168 So 171, 117 Fla 
419. 

08. Ind.—Old Wayne Mutual Life 
Ass’n V Flynn, 68 N.E. 327, 81 Ind 
App. 472. 

EZan—^Western Mass. Ins, Co. v. Duf- 
fey, 2 Han 847. 

N C —^Fisher v. Traders* Mut L Ins. 
Co., 48 SB. 667, 186 NC 217, 

64u NT—^Barker v. Cunard SS Co., 
61 NB. 1089, 157 NT. 693, affirm¬ 
ing 86 NTS 256, 91 Hun 496, 25 
N.T.CivProc. 108. 

05. Idaho—^Applington v G V. B. 

-Min. Co., 65 P. 241, 6 Idaho 216. 
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§ 1958 


Warrant to confess; law govemttvg. The valid¬ 
ity of a duly authonzed warrant to confess judg¬ 
ment executed by a foreign corporation is deter¬ 
mined by the law of the state m which the warrant 
was executed*®® 

§ 1957. Execution and Enforcement of Judg¬ 
ment 

A personal Judgment against a foreign corporation 
Is enforceable against any of the corporation's property 
found Within the state, but enforcement of a Judgment 
In rem, or a Judgment against a corporation served by 
publication, is limited to the property sequestered. Stat¬ 
utes relating to execution and enforcement of judgments 
have been held applicable and inapplicable to Judgments 
against foreign corporations. 

A personal judgment against a foreign corpora¬ 
tion can be enforced against any property of the 
corporation at any time found within the state.®i 
The enforcement of a judgment in rem is, however, 

limited to the property sequestered and the same 

IS true as to a default juc^pcneat entered against a 
foreign corporation served by publication.®^ While 
activities insufficient to make out the transaction of 
business under statutes relating to the authority of 
foreign corporations may nevertheless be sufficient 
to make a foreign corporation amenable to service 
of execution within a state,a nonresident corpo¬ 
ration against which a judgment has been rendered 
m an action at law is not ipso facto personally be¬ 
fore the court in any subsequent proceeding, l^^al 
or equitable, the purpose of which is to secure a 
satisfaction of that judgment ®® Where plaintiff, 
after execution unsatisfied, presents an affidavit 
that defendant has property within the state which 
it unjustly refuses to apply to satisfy plaintiff's 
judgment, plaintiff may, m conformity to local stat¬ 
utes, be entitled to an order that defendant shall 
file a list of assets owned by it, ai\d thereupon ap¬ 
ply sufficient to satisfy plaintiff's judgment,®® or a 
receiver may be appointed.®'^ 


In a statute providing for the appointment of re¬ 
ceivers for judgment debtors generally, who re¬ 
fuse to apply their property in satisfaction of the 
judgment, and against whom execution has been re¬ 
turned unsatisfied, the words “judgment debtor” in¬ 
clude a foreign corporation ®® Supplementary pro¬ 
ceedings may he against a foreign corporation 
against which sequestration proceedings cannot be 
brought.®® However, the provision of a statute 
that no judgment debtor must be required to attend 
before a judge or referee out of the county in 
which he resides has no application where defend¬ 
ant is a foreign corporation;®® neither does a stat¬ 
ute providing that, on return unsatisfied of an exe¬ 
cution against a corporation created by or under 
the laws of the state, sequestration proceedmgs may 
be instituted on the judgment against the corpora¬ 
tion, apply to a foreign corporation having property 
and an office in the state.®i 

Under a statute providmg for a stay of an illegal 
execution, the illegality of a judgment and execu¬ 
tion issued thereon by reason of improper service 
of process may be raised by giving a bond and fil¬ 
ing an affidavit stating the illegality of the execu¬ 
tion.®® 

i 

§ 1958. Review 

The usual presumptions may be Indulged on appeal 
of an action against a foreign corporation. A Judgment 
win be affirmed or reversed, as the case may be, under 
proper application of general rules of appellate procedure. 

. The usual presumptions may be indulged on ap¬ 
peal in an action agamst a foreign corporation.®® 
A judgment against the corporation will be affirmed 
where no prejudicial error appears;®^ but it will be 
reversed where the record fails to show service on 
the corporation as required by statute.®® When a 
foreign corporation has no resident attorney on 
whom a notice of appeal may be served, such no- 


50. IT S.—^Monarch Refrigerating Co. 
V Farmers' Peanut Co., C C A.N C, 
74 F 2d 790, certiorari denied 
Farmers Peanut Co v Monarch 
Refrigerating Co., 65 S Ct 643, 295 
U.S. 7S2, 79 LEd 1680. 

51. La.—&ravely v. Southern Ice- 
TM-pr*!!. Co, 16 So 866, 47 La Ann. 
389. 

5 JJ, U.S.—^King Tonopah Min Co v 
Lynch, DCNev, 232 F 486. 

NT—Sweeney v. National Assets 
Corporation, 246 N.Y S. 815, 139 
Misc 228. 

53. Mass—^Plimpton v Howes, 168 
N.E 844, 261 Mass 422 

54 :. NT—Webster v Doane. 241 N. 
T.S. 242, 187 Misc 613. 


5& Ala.—International Moving Pic¬ 
ture & Film Co. V. Smith, 99 So. 
803, 211 Ala 8. 

56b US—^Ulmen v. National Surety 
Co, DC Mont, 4 F.Supp. 194. 

57 . U.S—^Ulmen v. National Surety 
Co., supra. 

58. NY—De Berner v. Drew, 67 
Barb 488. 

59. N.T—^Meyer v. Consolidated Ice 
Co, 116 NTS 906, 132 App.Div 
265, affirmed 90 NB 54, 196 N-T 
471. 

14a C J. p 1428 note 90, 

OCK US —^Bates v. International Co 
of Mexico, CC.CaL, 84 F. 618. 

61 . N.T—^Dreyfus v. Seale, 66 N.T 
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S. 1111, 37 App.Div. 361, reversing 
41 NT.S 876, 18 Misc, 561. 

62. Fla.—Gteorge A. Hormel St Co. 
V. Ackman, 168 So 171, 117 Fla. 
419. 

63. Ind.—Old Wayne Mutual Life 
Ass'n V. Flynn, 68 N.E. 327, 81 Ind. 
App 472. 

KAn —Western Mass. Ins. Co. v. Duf- 
fey, 2 Kan. 347. 

N.C—^Fisher v. Traders' Mut L Ins 
Co., 48 SB. 667, 136 NC, 217. 

64. NY—^Barker v. Cunard SS, Co, 
51 NE. 1089, 167 NT. 698, affirm¬ 
ing 36 NTS 266, 91 Hun 496, 25 
NT.Civ.Proc. 108. 

65. Idaho—^Applington v C. V. B. 
I -Min. Co.. 66 P. 241, 6 Idaho 216. 
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tice may be served on the resident agent on whom 
process may be served.®* 

§ 1959. Costs 

Rules as to costs in civil actions generally may be 
applied in actions against foreign corporations. 

Matters pertaining to costs in a suit against a 
foreign corporation are regulated by the statutes 
applicable to suits generally in the court in which 
the particular suit is brought, where it is not one 
that could have been brought in an inferior tri¬ 
bunal, such as before a justice of the peace 

Costs in civil actions generally see the title Costs 
post p 245 et seq. 

§ 1960. Offenses by Foreign Corporations and 
Prosecutions Therefor 

Offenses by foreign corporations and their offlcer.8 
and agents are largely regulated by statute. A foreign 
corporation may be in-dicted for causing a common nui¬ 
sance. 

A foreign corporation may be indicted for caus¬ 
ing a common nuisance.®® The remedy of the state 
to recover a penalty under a statute providing that, 
a foreign corporation committing a certain named 
offense shall upon indictment and conviction be 
fined is by indictment^ conviction, and fine, and not 
by an action commenced before there has been ei¬ 
ther an indictment or conviction.®® 

Since the offense denounced in a statute making 
it unlawful for a foreign corporation to transact 
business in the state without having filed a state¬ 
ment in the oflSce of the secretary of state giving 
the location of its ofiSce or oflSces in the state and 
the name or names of its agent or agents thereat 
upon whom process can be served does not consist 
in failure to file the notice but rather in the doing 


of business without having filed the notice, the ven¬ 
ue of a prosecution under the statute is properly 
laid in a county where the corporation transacts 
business rather than in the county where the state¬ 
ment should have been filed.^® In a prosecution for 
penalties under such a statute, there is no necessity 
of written answer, a plea of not guilly is all that is 
required.7l Where defendant corporation admits 
that It has been doing business m the state during 
the time covered by the indictment, there is a prima 
facie case in favor of the commonwealth, and the 
burden is on the corporation to show a compliance 
with the statute. 72 The court should instruct the 
jury to find the corporation not guilty if the in¬ 
dividual transacting the business in question acted 
for himself and not as the agent of defendant; the 
instructions should not be misleading.73 

Offenses by officers and agents. Under some stat¬ 
utes the officers of a foreign corporation may be 
convicted of transacting business within the state 
without complying with the provisions of a statute 
relative to the registration of foreign corporations 
where they have been, directly or through agents 
and representatives, conducting the general business 
of the company in the state openly and continuously 
for a number of months.74 An employee training 
for a service essential to the prosecution of a cor¬ 
porate enterprise, whose duties are largely minis¬ 
terial and who has none of the powers ordinarily 
possessed by an agent for the transaction of busi¬ 
ness, is not an agent transacting business within the 
meaning of a statute making every agent who trans¬ 
acts business for a corporation failing to comply 
with certain statutory requirements guilty of a mis- 
demeanor.76 

Penalties and enforcement thereof against cor¬ 
porations and their agents generally see supra §§ 
1827, 1861. 


66L Idaho.—^Vermont Loan, etc, Co 
V McGreyor, 61 P. 102, 6 Idaho 
320 

67. Mich—^Reath v. Western Union 
TeL Co., 60 NW 817, 83 Mich 22. 

68. Wash.—State v. Pagrfirett, 86 P. 
487, 8 Wash. 679 

681 Ky.—Commonwealth v. JelUco 
Coal Co., 80 S.W. 611, 97 Ky. 246 


TtK Ky.—^House v. Lewisport Bank, 
198 S.W. 760, 178 Ky 281. 

71. Ky —^Larkin Co. v Common¬ 
wealth, 189 S.W S, 172 Ky. 106 

72, Ky—Commonwealth v 0’Bryipi» 
Utley & Co., 166 S W. 1126, 163 Ky. 
406. 


73. Ky—^Associated Press v. Com¬ 
monwealth, 60 SW 296, 22 Ky.L. 
1229, 60 SW. 867, 22 Ky.L. 1369. 

74. Pa —Commonwealth v JSTolde, 
44 Pa Super 111. 

7Bw Md—^Vofirel v. State, 162 A. 706, 
168 M<L 267. 
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COBPORATOB^COBPUS 


COEPOBATOR. See the title Corporations §§ 35, 
36. 

Phrase: “Trustees and corporators.”^ 

CORPOREAL. A term descriptive of such things 
as have an objective, material existence; possessing 
a real hody,^ and used to designate things which 
are cognizable by the senses, things which may be 
seen and touched,^ either movable or immovable 
tangible, having form and substance ^ 

Compared with, or distinguished from: “Corpor¬ 
al” see 18 C.J.S. p 310 note 3, and “incorporeal.”® 

Corporeal investiture. A symbolical delivery of 
estates, under the feudal system.^ 

Corporeal possession. The continuing exercise of 
a claim to the exclusive use of a material thing.® 
As applied to land, corporeal possession has been 
defined as a residence on, or occupation of, or cul¬ 
tivation of the same.® 

Other phrases: “Corporeal hereditaments” see 
the C.J.S. title Property § 7, also 50 C.J. p 757 
notes 49-61, “corporeal personal property,and 
“corporeal property^’ see the C.J.S. title Property 
§ 5, also 60 C.J. p 744 note 33-p 745 note 45.* 

OORPOBE ET ANIMO. Latin, by the body and 
by the mind; by the physical act and by the men¬ 
tal intent.^1 

CORPS. The word is defined by the Century Dic¬ 
tionary as meaning a body or number of persons 
conventionally or formally associated or acting to¬ 
gether,as an army or marine corps.!® 


Corps diplomatique, or Diplomatic Corps. In in¬ 
ternational law, ambassadors and diplomatic per¬ 
sons at any court or capital.!^ 

CORPSE. See the C.J.S. title Dead Bodies § 1, al¬ 
so 17 C.J. p 1137 note 1. 

CORPUS. Latin, literally a “body,” hence a hu¬ 
man body; something having local position, as dis¬ 
tinguished from an incorporeajl right; also an arti¬ 
ficial body created by law; and also a body or col¬ 
lection of laws;!® an aggregate or mass (of men, 
laws, or articles); physical substance, as distin¬ 
guished from intellectual conception.!® In a de¬ 
rived but somewhat different sense, the body, or the 
capital of an estate;!*^ the body of the estate, de¬ 
vise, or bequest from which the income is derived; 
the principal as distinguished from the income de¬ 
rived therefrom;!® also the original principal plus 
those increases which legally attach thereto.!® 

The word occurs frequently in the civil law in the 
sense of a substantial or positive fact, as distin¬ 
guished from what is equivocal and ambiguous; a 
corporeal act of any kind, as distinguished from an¬ 
imus or mere intention, on the part of him who> 
wishes to acquire a thing; whereby he obtains the 
physical ability to exercise his power over it when¬ 
ever he pVeases.®® 

As applied to a railroad foreclosure sale see the 
C.J.S. title Railroads § 337, also 61 C.J. p 924 note 
26, and 14a C.J. p 1425 note 49. 

-Corpus Juris. Literally “A body of law” or 

‘^ody of the law,” such as the Corpus Juris Civilis 
and the Corpus Juris Canonici.®! 


1. Ill —Snufeldt V. Carver, 8 HI, 

App. 546, 548. 

N.T—Chase r. I«ord, 77 N.T. 1, 6. 
a. Black li.D. 

3 . N T.—Mendoza Fur Dyeing 

Works V. Taylor, 287 M.T.S. 896, 
898, 247 App-Div. 868. 

4 . Fla—Sullivan v. Richardson, 14 
So. 692, 709, 38 Fla. 1. 

5 ^ N.T.—Mendoza Fur Dyeing 

Works V Taylor, 287 N.T.S. 896, 
898, 247 App.Div. 868. 

Tex—Bourland v. State, 112 SW2dj 
720, 721, 138 Tex.Cr. 544. quoting 
CovguM Juris—^Haley v. State, 76 
SW.2d 272, 273, 127 Tex.Cr. 177, 

a, Fla.—Sullivan v. Richardson, 14 

So 692, 709, 88 Fla 1. 

7- 2 Bouvier Inst, p 164. 

8. **TlLe aLements of this possfssioii 
azo: First, the mental attitude of the 
claimant, the intent to possess, to 
appropriate to oneself; and, second, 
the etCeotlve realization of this atti¬ 


tude. Effective realization involves 
the relation of the claimant to oth¬ 
er persons, amounting to a security 
for their noninterference, and the re¬ 
lation of the claimant to the mate¬ 
rial thing Itself, amounting to a se¬ 
curity for exclusive use at will.”— 
State V Metz, 193 *P. 177, 178, 107 
Fan 598. 

9. La —^Dickson v. Marks, 10 La 
Ann, 618, 619. 

XrectloiL of fence to keep out Intm- 
deis 

La—^Zahn v. Ferraro, 134 So. 289, 
290, 17 La App 167. 

la Tex.—^Bourland v. State, 112 S 
W.2d 720, 723, 138 Tex Cr. 644. 
**Taiiglble perscmal property'* equiva¬ 
lent 

NT—^Mendoza Fur Dyeing Works v 
Taylor, 287 N.T.S. 396, 397, 247 
App.Div. 368. 

11. Black L.D. 

Ifl. See 14a C.J. P 1425 note 16. 

235. 


13. Dig. Judge-Adv. Gen.Op. p 668. 
14a C.J. p 1426 notes 17-33, 

See Army and Navy i 7, 

14 . Black L D 

15. Bumll L D. 

16L Black L D. 

17- Ala—Weems v. Bryan, 21 Ala- 
802, 307 

Fla—Sanderson v Jones, 6 Fla 430, 
460, 68 Am.D. 217. 

18. N.M—^In re Hines, 82 P.2d 786, 
787, 42 N.M. 666. 

Pa.—Harp's App, 76 Pa 119, 128— 
Keyser v. MltcheU, 67 Pa 473. 476. 

19, N.T.—Macy v. Ladd, 219 NT.S. 
449, 460, 128 Misc. 732. 
XMLstinguiahed fxom "dividends.”— 

Heighe v. Littig, 63 Md. 301, 806, 62 
Am.R. 610. 

80- Black L.D. 

81. Black L.D. ' / 

14a C.J. p 1425 note '40 TaJ-Cc]. SC# 
also 12 CJ.S p 1112 notes • 

and 14 C.J.S. p 1804 notes 11^ 12 l / 
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-Otlier Phrases. Other phrases are set out in 

the subjoined note.^^ 

CORPUS OORPORATUM EX UNO POTEST OON- 

SISTERE.23 

CORPUS OORPORATUM NBQUE IN LITE SIS- 
Tl; NEQUE UTLAUARl; NEQUE BONA 
FORISFACERE, NEQUE ATTINOTUM PA- 
TI, ATTORNATUM FAOERE; NEQUE BX- 
COMMUNIOARI POTEST.24 


CORPUS OORPORATUM NON HABET HiERE- 
PES NEQUE EXEOUTORES NEQUE MORI 
POTEST,25 

CORPUS CUM CAUSA. Literally body with 
the cause” An English writ which issued out of 
chancery to remove both the body and the record, 
touching the cause of any man lying in execution 
upon a judgment for debt, into the kmg^s bench, 
there to remain until he satisfied the judgment.^® 
The term is also applied to a writ of habeas eo3r- 
pus for the removal of a oause.^^ 

CORPUS HUMANUM NON RECIPIT JGSTIMA^ 
TIONEM.28 


CORRAL. 

As a Noun 

The word comes from the Spanish language, is to 
be construed according to its approved usage ;29 an 
inelosure for horses or cattle.®^ 

As a Verb 

To surround or inclose, to coop up, to put into a 
close place, implying the use of barriers of either an 
animate or inanimate nature.® ^ , 

CorraUed, Inclosed, or cooped up.®® In a de¬ 
rived or figurative application it has been employed 
as synonymous with "induced” or "persuaded,” 
without implying improper or fraudulent meth¬ 
ods.®® 

CORRECT. 

As a Verb 

To bring into accordance with a standard or 
original, to point out errors m, tg remove error 
from;®^ to revise.®® 

Phrases* "Corrected pobcy,”®® and for other 
phrases see 14a C.J. p 1427 notes 85-87. 

As an Adjective 

The word is not a technical one,®*^ and has been 
defined by the Century Dictionary as meaning in ac- 


ICodexn use 

(1) Corpus Juris is the name of an 
encyclopedic statement of the prin¬ 
ciples of Angrlo-American law — 
Black IjD 

(2) “A work which appears to ex¬ 
haust human research in stating: the 
law upon every conceivable subject, 
as apl>lied, at this time, to the af¬ 
fairs of men, hy the courts of this 
country —State v. Pool, 70 So lOT, 
110, 188 La. 228 

(8) “From the care exercised by 
the editors of Corpus Juris in col¬ 
lating- in notes lists of cases sustain¬ 
ing every legal principle set forth in 
the text, It is fair to infer that if 
the statute mentioned had been 
adopted in any other state, reference 
to decisions upon the subject would 
have been made in that great work, 
which IS such a valuable contribu¬ 
tion to universal law '*—^Ashley & 
Rumelin v. Lance, 171 P 661, 584, 88 
Or 109, 116, 117 

22. ''OOipns ChzlBtl day** 

(1) In English law, a feast insti¬ 
tuted in 1264, in honor of the sacra¬ 
ment—Black LD 

(2) The second day of June, on 
which fairs and markets are prohib¬ 
ited—Wharton LLex 

*'Ck>TpiiB ooxnitatTUi” 

The body of a county; the whole 


county, as distingruzshed from a part 
of rt or any particular place in it — 
Black L.D 

‘‘Corpus corporatom” 

A corporation; a corporate body, 
other than municipal.—^Black LD. 
“Coxpus delicti’' 

See the C J S titles Criminal Law 
§ 916, also 16 C.J. p 771 notes 18-26, 
Homicide § 812, also 30 GJ p 284 
note 85—p 286 note 43, and other par¬ 
ticular titles dealmg with specific 
crimes 

“CozpTis pro oorpore” 

Literally “Body for body,'* a 
phrase use in old'records expressing 
the liability of manucaptors—^Black 
LD. 

“ZnfMb oorptLs oomitatiiB” 

U S —Waring v Clarke, L<a, 6 How. 

441, 452, 12 LEd. 226 
22; A maxim meaning “One person 
may constitute a corporation ”—^Lofft 
Max p 802 

24. A maxim meaning “A corpora¬ 
tion can neither be brought into 
court nor outlawed, nor can it for¬ 
feit goods, suffer attamder, -take 
power of attorney nor is it liable to 
excommunication “—^Lofft Max p 
80S 

25k A maxiBi meaning “A corpora¬ 
tion has neither heirs nor executors 
ner can It die.”—^Lofft Max. 299 

236 


26L Black LD. 

27. Burrlll L.D. 

22, A maxim meaning ‘A human 
body is not susceptible of appraise¬ 
ment ”—^Rapalje & L.L.D: 
gHmilarly rendeired 
“The human body does not admit 
of valuation “—Black L D, citing 
Hobart p 59. 

Applied in Snevlly v. Read, 9 
Watts, Pa, 896, 401 

29. Cal —People v. Borda, 38 P. 
1110, 1111, 1112, 106 Cal. 636 

30. Cal—^People v. Borda, supra 
See 14a C J p 1426 note 62 

31. Cal—^People v. Borda, supra. 

3& Cal—^People v Borda, supra. 

38. NT.—^New York Bureau of In¬ 
formation V, Ridgrway-Thayer Co, 
104 NT.S 202, 203, 119 AppDiv 
339, 342, 843 

34, See 14a C J. p 1427 notes 81-88. 

35. Me.—Cox V Stevens, 14 Me. 205, 
207. 

30, NT—Sherri v. National Surety 
Co, of New York, 153 N R 70, 71. 
243 N.T. 266 

37, U.S—Gordon v. South Fork Car¬ 
nal Co , C C Cal, 10 F.Cas.No.6,621^ 
McAll 513, 621. 
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COBBECT^OBBESPOND 


cordance or agreement with a certain standard, 
model or original, conformable to truth, rectitude, 
or propriety, aocurate.®8 In a particular connec¬ 
tion, it has been held that the word does not refer 
alone to calculation, hut to authorization by law.^® 
The term has been contrasted with, or distinguished 
from, “complete” see 15 C.J.S. p 666 note 21, 

Phrases ^^Certification . . . that they are 

correct,”^® “correct attest,”^! “correct copy” and 
^‘true and correct eopy^’ see Copy 18 CJ.S. p 132 
notes 44, 56 For other phrases see 14a C.J. p 1426 
text and notes 70-80. 

COKRECTIOK. Discipline the act of r^roving 
or punishing for faults or from deviation from 
moral rectitude the chastisement by one having 
authority, of a person under his lawful power who 
has committed some offense, for the purpose of 
bringing him to legal sub3eetion.44 In law the 
term is often used as sigmfying an amendment to 
speak the truth.**® 

Compared with, distinguished from: “In¬ 
crease,and “nunc pro tunc order.”*'’^ 

Correction of malposition of the ja/w. A statu¬ 
tory phrase which has been held to include the tak¬ 
ing of an impression, the making of false teeth 
therefrom, and ihe fitting of such teeth in the 
mouth.**® 

Other phrases: “Correction of an error,“coic- 
rection of an estimate,”®® “correction or explana¬ 
tion,“house of correction” see the C.J.S. title 
Beformatones § il, also 53 C.J. p 1059 note 7, and 
^‘revision and correction and also, adjectively, 
“correction deed.”®® 


COBBrECTIONAL. In a particular connection, the 
word has reference to correction with respect to 
some established law or rule of conduct and regu¬ 
lation with respect thereto, and has been defined 
as meaning designating, or pertaining to, the courts 
which punish delinquents, especially minors, by de¬ 
tention in a house of correction, or, loosely, those 
that have a corrective jurisdiction over petty of- 
fenses.®^ 

Phrases': “Correctional or regulative powers,”®® 
and “exercising correctional power.”®® 

OOBBEOTLT. In a correct manner, as in the 
I^rase “correctly imposed.”®^ 

COlUEtEOTOXt OP THE STAPLE. In old English 
law, a clerk belonging to the staple, to write and 
record the bargains of merchants there made.®® 

OOEEEG’IDOE. In Spanish law, a magistrate who 
took cognizance of various misdemeanors and of 
civil matters.®® 

COEEEI. Latin, in the civil law, costipulators, or 
joint stipulators.®® 

OOEEELATIYE. Having a mutual or reciprocal 
relation, m such sense that the existence of one 
necessarily implies the existence of the other,®^ as 
in the phrase “correlative right.”®^ 

C0BBE8F0NB. To harmonize with or be suitable 
to; but this should bo considered as the secondary 
meaning of the word, its primary meaning being 
identical.®® 


38. S«e 14a OJ p 14£6 xiotes 67-69 i 

39. Miss.—^Tliomas v Price, 158 So ' 
206. 208, 171 Miss. 460 

40. Miss —^Thomas v. Price, supra. 

41. Truth, aod gMLUiaeoLemi affirmed 
“The words ‘Correct Attest* meaji, 

not alone ‘to bear witness, but to af- 
flrm to be true or genuine The 
words are appropriately used for the 
affirmation of persons m their official 
capacity to attest the truth of a 
writing*’—Eland State Bank v Mcus- 
saohusetts Bonding & Ins Co., 162 
N.W 662, 663, 166 Wis 493 

4^ Black L..D 

43. Ind—Shake v Board of Com*rs 
of Sullivan County^ 1 NE.2d 132, 
134, 210 Ind. 61. 

44. 2 Bouvier Inst p. 497. 

4& Colo —Empire Ranch & Cattle 
Co V Millet, 136 P. 127, IZS, 24 
Colo.App 464. 

46. NT.— People v. Neff, 44 N.T.S 


46, 48, 15 App Div. 8—^BYiedlaader 
V. Lachman, 133 N.Y.S 1097, 1098 

47- Ky—Smalltng v Shaw, 139 S 
W 779, 781, 144 Ky. 468 

48. Wash.—State v Newton, 81 P 
1002, 1004, 39 Wash, 491 

49. NT.—^Petition of Gordon, Sup, 
8 NTS 2d 686, 689, 169 Mxsc 730 

60. Okl—City of Ardmore v. Excise 
Board of Carter County, 8 P.2d 2, 
7, 166 Okl 126. 

51. Eng—^Kelly v. Heathman, 46 
ChD 268, 261 

52. Tex—^Hutcheson v Stome, 61 
SW. 848, $62, 92 Tex. 685, 71 Am 
SR 884, 45 L.R.A. 289. 

53. Colo.—^Empire Ranch & Cattle 
Co V. Millet, 186 P. 127, 128, 24 
OoloA.pp. 464. 

54 Ind.—Shake v. Board of Com*rs 
of Sullivan County, 1 NE,2d 132, 
184, 210 Ind 61. 

65, Ind—Shake v Board of Comers 
of'Sullivan County, supra. 

217 


56. Ohio.—^Reynolds v Lathrop, 14 
N.B 2d 699, 600, 133 Ohio St. 435. 

67. Utah—^Tintic Undine Mining Co 
Ercanbrack, 74 P.2d 1184, 1190, 93 
Utah 661. 

58L Black L.B. 

69. Black LiD, citing 2 White New 
Recopllaclon p 63. 

60. Black L. D 
Coxrel oredeoLdi 

“In the civil and Scotch law, joint 
creditors, creditors In solido.**— 
Black liD 
Ooxrei debeaidl 

“In Scotch law, two or more per^ 
sons bound as principal debtors to 
ano-ther.’*—^Black L D. 

61. Black IiD. 

68. Cal—^Alphonzo E Bell Corpora¬ 
tion V. Bell View Oil Syndicate, 
76 P 2d 167, 174, 24 Cal App 2d 687. 

63. Eng —Sackville-West v. Holmes- 

dale, LR. 4 H.L. 643, 657. 

14a C.J. p 1428 note 98. 
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OOBEESPONBENCE. Interchange of written com¬ 
munications; the letters written to a person and 
the answers written by the one to whom they are 

addressed.®^ 

OOBBESPONDEirr. In a business sense, the word 
is said to have a general, uniform meaning, signify¬ 
ing merely business engagements between the par¬ 
ties, and not of itself denoting agency.®® As used 
in banking see Banks and Banking §§ 228-234. 

COBBOBOBATE. To add weight or credibility, to 
confirm, give additional strength, make more cer¬ 
tain, strengthen, substantiate or support.®® 

Corroborating is a word apt and fitting, and gen¬ 
erally adopted by judges and law writers to indi¬ 
cate evidence confirmatory of that already given.®^ 
As applied generally to evidence in civil cases see 
the CJ-S. title Evidence § 1016, also 23 C.J. p 9 
note 22, in criminal cases see the C.J.S. title Crim¬ 
inal Law § 812, also 16 C.J. p 701 notes 20-24, and 
§ 839, also 16 C.J. p 735 note 41-p 737 note 55. 

GOBBOBOBATION. The word is not one of tech¬ 
nical meaning, but is in ordinary use, and its mean¬ 
ing IS generally imderstood.®® It has been defined 
generally as meaning anything which tends to 
strengthen, add to, add weight, or credibility, or 
that which makes more certain;®® and in a legal 
sense as something which leads an impartial and 
reasonable mind to believe that material testimony 
is true;*^® testimony of some substantial fact or 
circumstance independent of the statement of a wit¬ 


ness.'^i As apphed generally to testimony of wit¬ 
nesses see the C.J.S title Witnesses §§ 645-650, al¬ 
so 70 C.J. p 1179 note 47-p 1187 note 18, of accom¬ 
plices see the C.J S. title Criminal Law §§ 809-813, 
also 10 C.J. p 696 note 60-p 715 note 50, and to 
confessions of crime see the C.J.S. title Criminal 
Law § 839, also 16 C J. p 735 note 41-p 737 note 55. 

COBBOBOBATIVE or COBBOBOBATOBY. «Cor- 
roborative evidence or testimony^' see the C.J.S*. ti¬ 
tles Evidence § 1016, also 23 C.J. p 9 note 22, and 
Criminal Law § 907, also 16 C.J. p 766 note 71. 
"Corroborative^^ distinguished from "cumulative.”^^ 

COBBOSION. As used in contract or bill of lad¬ 
ing hmiting liability for damage to cargo see the 
C.J.S. title Shipping § 133, also’ 58 C.J. p 431 notes 
27-32. 

GOBBUdATE. To draw or contract into folds, to 
pucker or wnnkle; as, to corrugate iron plates for 
use in building. 

Corrugated Bent or drawn into parallel fur¬ 
rows or ridges, wrinkled.^^ 

OOBBUPT. 

As a Verb 

-^Present Tensa To cause to become putrescent 

or putnd; to change from a sound to a putrid or 
putrescent state; to change from good to bad in 
any quahty; to contaminate; to putrify; to taint; 
to vitiate physically;7® also to do an act for un¬ 
lawful gain, 7® to defile.77 


"Oomspondiiig tax rmAvr tliis Act’* 
XJ.S —New York Life Ins. Co v. 
Bowers. N.Y., 51 S.Ct. $99. 402, 283 
ir.S. 242, 76 LEdL 1006 

64. Black L D. 

65. N.T.—^Krstovic v Van Buren, 
138 NB3 749, 760. 761, 235 NY 96. 

6a. Ala—Jones v. State. 126 So 178, 
179, 23 AIcuApp. 396—Bradley v. 
State, 99 So. 321, 322, 19 AlaApp 
578 

Ga»—Salter v. State, 136 S.E. 408, 
409, 168 Ga. 80 

Md.—Bowersox v. Bowersox, 146 A. 
266, 267. 157 Md. 476, 65 ALH 
165 

Mich—^People v. Biker, 168 NW. 

434, 436, 202 Mich 377. 

N.X—State v. Guild, 10 NJ.Law 163, 
187, 18 AmD. 404—Orens v Orens, 
102 A. 436, 438, 88 N.J Eq. 29 
NC.—^Lassiter v. Seaboard Air Line 
Ry. Co, 88 S.B. 336. 387, 171 N.C 
288. 

S.C.—State V. Griffin. 91 S.B. 318, 319, 
106 S.a 288. 

Tex—^Kincaid v. State, 97 S.W.2d 


176, 177, 131 TexCr 101—Still v. 
State, Cr, 60 SW. 355, 368. 

14a C.J. p 1428 notes 7, 8, 9. 

67. Va,—^Mills V. Commonwealth, 22 
S.E 863, 93 Va. 815, 818. 

68. Tex—Austin v. State, 101 SW. 
1162, 1163, 61 TexCr 827. 

69- Ala—Slayton v State, 178 So. 

632, 634. 27 AlaApp 422 
SC.—State V, Parsons, 172 SB 424, 
426, 171 S C. 449, citing: Corpus 
Juris—State v. Teal, 96 S.E 69, 70, 
108 SC 455 

^'Confirmation'* distinguished see 16 
C.J.S. .p 826 note 86 

70. Iowa —Chapman v. Chapman, 
166 N.W. 96, 102, 181 Iowa 801 

Tex—^Kincaid v State, 97 S.W.2d 
176, 177, 181 TexCr 101. 

71. Neb—Prichard v. State^ 282 N 
W. 629, 681, quoting Corpus Juris. 

Wash—State v. Stewart, 100 P. 163, 
52 Wash. 61, 63, 17 AnnCas 411. 
"Coarroboration rests lu the facts 
and circumstances of each case'*— 
Martin v Martin, 184 S.E. 220,' 223, 
166 Va. 109. . i 


72. Miss —^Redmond v. Marshall, 137 
So. 733, 734, 162 Miss. 359. 

73. U.S—Stillwell V. McPherson, a 
CNY.. 172 P. 161, 163. 

74. U.S—^Long v. Noye Mfg. Co, C. 
CN.Y, 192 P 566, 669. 

“Corrugated cloth’* 

US—Goodyear v. Cary, C.CN.Y., 19 
F Ca8.No 6,562, 4 Blatchf. *271, 274^ 
1 PishPat.Cas 424. 

“Corrugated goods^’ 

U.S—Goodyear v. Cary, supra 

“Corrugated . . . India rubber 

goods’* 

U S —Goodyear v. Cary, supra. 
“Corrugated irou*’ 

U S —^Long V. Noye Mfg Co., C.C.N. 
Y., 192 P 666, 671. 

75. Me—State v. Blalsdell. 106 A. 
359, 360, 118 Me. 13. 

7a Mo.—State v, Ragsdale, 59 Mo. 
App. 690, 603. 

77. Me.—State v. Blalsdell. 105 A. 
, 369, 360, 118 Me. 13. 
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CORBUPT'-COBBUPTLY 


-Corrupted. The term has been defined as 

meaning changed from a state of uprightness, cor¬ 
rectness, truth, etc., to a bad state; vitiated, de¬ 
praved, debased, perverted 

As an Adjective 

The term is variously defined by lexicographers 
and law writers.79 The word has been defined as 
meaning unlawful;80 dishonest; without mt^rity; 
guilty of dishonesty, involving bribery, or a dispo¬ 
sition to bribe or be bribed, as corrupt practices, 
a corrupt judge.^^ As relating to election practices 
see the C.J.S. title Elections § 216, 20 C.J. p 183 
note 10“P 186 note 66, § 329, also 20 C.J. p 281 
note 84r-p 282 note 3. An object is corrupt when 
it has lost its original soundness, mtegnty, or puri- 
ty.92 

Phrases- "Corrupt and false color of office,^’93 
"corrupt bargain or consideration,”84 “corrupt con- 
duct,”S6 “corrupt forbearance,”8 6 “corrupt in- 
tent,”**^ "corrupt old tory,'^88 “^corrupt* or false 
representation,”®^ and "corrupt or fraudulent mo¬ 
tive.”®® 


of usury;®® ill^ality; a vicious and fraudulent in¬ 
tention to evade the prohibitions of the law; the 
act of an official or fiduciary person who unlaw¬ 
fully and wrongfully uses his station or character 
to procure some benefit for himself or for another 
person, contrary to duty and the rights of oth¬ 
ers;®^ inducing a violation of duty by means of 
pecuniary considerations ;®5 the act of impairing 
mtegnty, virtue, or moral principle, or the state 
of being morally debased; loss of purity or integri¬ 
ty; also depravity; impurity.®® 

Compared with, and distinguished from: 'brib¬ 
ery” see Bribery § 1 b note 12, and ^hnalice”®'^ 

Phrases: "‘Cimoniaeal^ corruption,”®® "construc¬ 
tive corruption” see Constructive 16 C.J.S. p 1516 
note 91, "corruption in public office” see the C.J.S. 
title Officers § 133, see also 14a C.J. p 1431 notes 
67-74, "corruption of blood” see Convicts § 3, "cor¬ 
ruption of the prevailing party,”®® "incompetency, 
corruption, gross immorality,”^ and "malice or cor¬ 
ruption.”® 

COBBUPTIO OPTIMI EST PESSIMA.® 


OOBBXJPTION. The term is a very broad one and, 
as usually spoken or written, means moral turpi¬ 
tude, or exactly the opposite of honesty; mvolvmg 
the intentional disregard of law from improper mo- 
tives,®^ and has been defined as meaning something 
against law; something forbidden by law,®® as cer¬ 
tain acts by arbitrators, election or other officers, 
or trustees; a champertous contract, or a contract 


OOBBTJPTIVE. In old pleading, corruptly.^ 

COBBXJPTLY. The adverb of "corrupt,” and der- 
fined as meaning viciously, or wickedly,® wrong¬ 
fully.® According to lexicographers, the *term im¬ 
ports a wrongful design to acquire or to cause some 
pecuniary or other advantage to the person guilty 
of the act or to some other person;*^ or a purpose 


78. La—State v. Marrero, 61 So. 

136, 140, 132 La 109, 120, Ann.Cas. 
1914C 783 

79 . Mo—State v. Ragsdale, 69 Mo, 
App. 590, 608 

14a C J. p 1429 notes 37-40. 
sa ITS—^U. S V. Johnson, CCGa., 
26 F. 682, 683 

81. Mo—State v. Ragsdale, 69 Mo 
App. 590, 603. 

88. La.—State v. Marrero, 61 So 

186, 140, 132 La 109, AnnCas. 
1914C 788. 

83. Ala—^Nelson v. State, 62 So. 

189, 191, 182 Ala 449, 467. 

84h Ont —^Re Kingston Election Case, 
80 UCCP 389, 394 

85. Mass—Commonwealth v. Bal¬ 
lou, 186 NB. 494, 497, 283 Mass | 
804. 

W'is_State v. District Court of Mil¬ 

waukee County, 240 NW. 406, 409, 
206 Wis 600 

86 . Va.—Gihson v. Fristoe, 1 Call, 

62, 73, 5 Va 62, 73, 1 AmD. 602. 

07 ^ X.C_^Bctor V. Osborne, 108 SB 

388, 389, 179 N.a 667, 18 AL.R. 
1207. 


Or.—Teshner v. Roome, 212 P. 473, 
474, 106 Or. 382. 

14a C.J p 1430 note 43 [b] 

88 . Ala.—^Hogg v. Dorrah, 2 Port 
212, 217, 219. 

89. Tex.—Armstrong v. National L. 
Ins. Co, Civ.App., 112 S.W. 327, 
831. 

90. NC.—State v. Norris, 16 SB. 2, 
4, 111 NC 662, 665 

91. Okl.—State v. Barnett, 69 P.2d 
77, 87, 60 OkLCr. 866 , quotmg Cor- 
pos Juris. 

14a CJ. P 1430 notes 51-62, p 1431 
notes 68 , 64. 

92. Okl.—State v. Barnett, supra, 
quoting Oprpas Juris. 

14a CJ. p 1430 notes 53, 64. 

93. Mo.—State v. Ragsdale, 69 Mo. 
App 590, 603. 

94 . NC.—State v. Shipman, 163 S. 
B. 667, 669, 202 N.a 618. 

9 & Abbott LD. 

98 . La.—State v- Marrero, 61 So 
136, 140, 132 La. 109, AnnCas 
1914C 783. 

97 . «'Ooxraptloo,’ is more nesrfy 
to malignancy, hatred, Ul-will, 
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or spite, and flows from improper 
motives.”—^Betts v Jones, 181 SB. 
334, 336, 208 N.C. 410. 

98. Bng—^Fletcher v. Sondes, 8 
Bing 630, 11 E.CL. 247, 130 Re¬ 
print 601. 

14a CJ p 1430 note 63 [b]. See also 
Simony 68 C.J p 736 notes 12, 13 

99. Kan.—Davidson v Douglass, 284 
P. 427, 429, 129 Kan 766 

1 . Ark.—^Kirkpatrick v. State, 9 S. 

W.2d 674, 676, 177 Ark. 1124. 

8 . N.C.—^Betts V. Jones, 181 S E. 

384, 336, 208 N.C 410. 

3 . A maxim meaning “Corruption of 
the best is worst”—^Black LD. 

^ Bumll L.D, citing Woody's Case, 
Cro.Jac. 104, 79 Reprint 90. 

6. U.S—U. S. V. Edwards, C.CAla., 
43 F. 67. 

Colo—Williams v. People, 67 P. 701, 
762, 26 Colo. 272. 

a Mo.—State v. Lehman, 81 S.W. 
llli, 1122, 132 Mo 424, 66 LR.A. 
490. 108 AmS.R. 670. 

7. U.S—Johnson* v. U. S., C.<!!JL 

Alaska, 260 F. 783, 786. * 

Neb—Grebe v. State, 201 N.W. 14a 
144, 112 Neb. 715. 
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inally expended in i)erfonning a particular act or 
operation, or for production or construction al¬ 
so a charge, expense, loss, detriment,^9 price,or 
value.®! 

For its general use in the plural to denote al¬ 
lowances to parties litigant see the title Costs § 1 

Compared with, or distinguished from: '^Damag¬ 
es” see the C.J.S. title Damages § 1, also 17 C.J 
p 710 note 3, and ^treasonable market value/^®^ 

Cost of accident, A phrase used in a construc¬ 
tion contract which has been interpreted to include 
those accidents the cost of which is not ordinarily 
covered completely by casualty insurance, as the 
amount of a judgment recovered by an employee 
for personal injuries.®^ 

Cost of construction, A term meaning the sum 
actually due when the work on a contract is done, 
not including penalty in liens filed for the work.®^ 
In a particular context, the term has been con¬ 
strued as including costs incurred before as well as 
after the date of the contract pertaining thereto.®® 

Cost of insurance. Reasonable premiums of in¬ 
surance paid, as distingmshed from a claim for al¬ 
lowance on account of msurance not effected.®® 

Cost of seizure, A statutory phrase which has 
been construed to cover any necessary expenses of 


I watching property seized by a collector of customs 
! for such time as shall necessarily elapse between 
the seizure by the collector and the seizure by a 
marshal under process.®^ 

Decreased maintenance cost. It has been said 
that the words connote decrease of' upkeep and 
otherwise speak for themselves, their meaning be¬ 
ing both obvious and applicable without exposition 
or further interpretation.®® , 

Original cost. In a particular connection, the 
term has been defined as meaning the price when 
the goods first, that is, originally were bought for 
the purpose of being made part of the stock of the 
store.®® The term has been distinguished from 
"actual cost” see Actual 1 CJ.S. p 1440 note 1, 
"cost to the firm,”*^® and "present value.”7! 

Prime cost or real cost. Terms expressive of 
value ,'^2 defined as meaning the true and real 
price paid ‘for the goods upon a genuine bona fide 
purchase.'^® "Actual cost,” "prime cost,” and "real 
cost” have been held to be phrases of equivalent 
import,and "cost price” has been distinguished 
from "prime cost.”*^® ' 

Other phrases- "Actual cost thereof including 
. . . overhead,”'^® "at cost,”77 "cost, freight, and 
insurance” see the C.J.S. title Sales § 1, also 56 C. 
J. p 39 notes 27-29, "cost of administration,”^® 


Mo—^WiUiams v. Hybskraann, 278 S 
W 377, 379, 811 Mo, 332 
Xnoladlnfir Inoidental oliarges 
The term as applied to an article 
purchased for exportation has been 
held to mean the price paid, with all 
Incidental charges at the place of ex¬ 
portation—Goodwin V, IT S, Pa., 10 
F.Cas.Ko 6,654, 2 WashCC 493, 499 

68. Black Ll>. 

69. n.S —^Hygienic Chemical Co v. 
Provident Chemical Wks, NY, 
176 F, 626, 627, 628, 100 C.C A 121 
—^Brower v. The Maiden, DC Pa, 
4 F.Cas.No 1,970, Gilp 294 

Ark—^Barton v Bowlin, 168 S W. 

602, 604, 111 Ark. 123. 

69. Mo.—^Williams v Hybskmann, 
278 S W. 377, 879, 811 Mo. 382. 

61. U.S—^lioughney v. Klein, CCA. 
Pa, 221 P 197, 200. 

eOL Wis —Schact V Oriental Stor¬ 
age & Transfer Co, 143 NW 1058, 
1069, 166 WiB, 121 

63. N.T.—^Westinghouse - Church- 
Kerr Co. v Long Island B Co, 141 
NY.S 644, 646, SO Misc. 127 

64 . Pa.—^Moore v. Galloway, 21 Pa. 
Diet 769. 

6& Ala.—^Navco Hardwood Co. 

’ Mobile & Gulf Navigation Co, 106 
So. 862, 865, 214 Ala. 176. 


ea U.S.—Tillson V, IT. S., CtCl, 9 
set. 255, 266, 129 US 101, 103, 32 
L.£;d 636. 

87. US —In re Fifteen Empty Bar¬ 
rels, DC NT., 9 PCas No 4,778, 1 
Ben 125, 126. 

ea ,US—Wabash By Co. v. South 
Daviess County Drainage Dist, C 
C A Mo, 12 F 2d 909, 913 

69. Pa—Holloway v Frick, 24 A 
201, 202, 149 Pa 178 

70. Pa—^Holloway v. Frick, supra 

71. U S.—^National Waterworks Co 
V Kansas City, Mo, 62 F 868, 865, 
10 C.C.A 663, 27 L.RA 827. 

46 C J. p 1138 note 4« [b], 

Ta U.S—^U S V Twenty-Six Cases 
of Rubber Boots, Mass., 28 FCa^ 
No 16,571, 1 Cliff 680 
7a U S.—U S. V Sixteen Packages, 
Mass, 27 FCasNo 16,303, 2 Mason 
48 

74b U.S.—^U. S V Sixteen Packages, 
supra. 

^'Prime cost and charges” synony¬ 
mous with “actual cost at place of 
exportation ”—Goodwin v. U. S , Pa, 
10 FCas No 6,654, 2 WashCC. 498, 
499. 

76i tr S.—Gkiodwin v. U S., supra. 

7a N.T.—^New York Canning Crops 
Co-op Ass’n V Slocum, 212 N.Y.S. 
584, 685. 126 Misc 30. 
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Additional phrases using “actual” 
in connection with “cost” see Actual 
1 CJS p 1489 note 71, p 1440 note 
1-p 1441 note 3, p 1443 note 66 

77. US —Hazelton Tripod-Boiler Co. 

V Citizens' St R. Co, C.C.Tenn., 

72 P. 317, 821 

Similar phrases 

(1) “At his own cost.”-—^Hvans v. - 
Swartz, TexCivApp, 264 SW 234, 
236 

(2) “At the cost thereof”—Gray v. 
Harper, Mass, 10 FCas No 6,716, 1 
Story 674, 588 

(3) “At the original or wholesale 
cost thereof.”—Holloway v. Frick, 24 
A 201, 202, 149 Pa, 178 

7a US—In re Rothman, CC.AN 
T, 86 F2d 61, 63, 106 AL.R. 1408 
—^In re Rosenstein, DC.Pa-, 2 F. 
Supp 726 

Ind.—^Board of Com'rs of Hjamllton' 
County V. Pardue, App, 18 NB2d 
826, 828 

Mo—^^tna Ins Co. v. O'Malley 118 
SW.2d 3, 11. 

Pa—In re Elliott's Bst?i,te. 178 A 
880, 888, 118 Pa Super. 350. 

“Cost and charges of admialstratiOB.” 
B:y—^Brown's Ex'r v. United States 
Trust Co, 216 S.W. 816, 817, 186 
Ky. 747, 8 AL.R.-1142. 
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**eost of collecting/^'^® ‘*cost of completion/^^® *^cost 
of drilling ,”81 «^cost of ice’ basis,”®^ ''cost of im¬ 
provement,”83 "cost of inland transportation” see 
Aliens § 94 c note 70 (2), '^cost of labor and mate¬ 
rials,”84 "^cosf of land,”86 <<eost of litigation,”88 
^^oost of maintenanee,”87 “cost of paving,”88 ‘^cost 

of preserving the estate,”83 “cost of property ac¬ 
quired by exchange,”®8 ^‘cost of replacement,”®^ 
*'cost of such commitment,”® 2 “cost of such re¬ 
lief,”®® “cost of the assets,”®4 ‘'cost of the care of 
such a patient,”®® "cost of the property plus a 
profit,”®® "cost of this trust and of sale,”®'' "cost to 
repair or replace,”®® “cost to the firm,”®® “cost to 
us,”i "estimated cost,”® "expense or cost of de¬ 
fense,”® "fee or cost,”^ "first cost and charges,”® 
"invoice cost,”® "prime cost and charges,”*^ “^e 


cost of such . . . distribution,”® "whole cost,”® 
and "without cost;”^® also "costs of extraction, 
"costs of tax sale” see the C.J.S. title Taxation § 
818, also 61 C.J. p 1214 note 48-p 1215 note 57, 
and "taxes, penalties, and costs.”^® 

As an Adjective 

Cost price. The term is a relative one, and dif¬ 
fers m its meaning according to the circumstances 
in which it is used.^® As applied to sales of goods 
see the C.J S. title Sales § 75, also 55 C.J. p 227 
notes 17-27. The term has been held equivalent to 
"value and has been distinguished from "prime 
cost” see supra note 75. 

Other phrases: "At cost price less an allowance 


79. Ill —^People v. N J. Sandberg' 
Co., 118 NB 469. 470. 282 Ill. 246 

Mont.—Wood V Ferguson, 230 P, 
592. 594, 71 Mont 540 

Okl—^McClcun v Continental Supply 
Co., 168 P 816, 818. 66 Okl. 225. 

Tex-Citizens Nat B^k of Waco v 
City of Waco, Civ.App, 94 S.W.2d 
1182, 1185 

Va—Cox V Hagan, 100 S.E 666. 674. 
126 Va 666 

90. NY.—^B^ed B. Gross & Son v 
State. 212 NYS. 222, 226, 214 App 
Dlv 886—Clark v. Pleischmann 
Vehicle Co, 187 NYS. 807, 818. 

81. Mont,—^Brown v. Homestake Ex¬ 
ploration Corporation. 89 P2d 168, 
176, 98 Mont. 306. 

89. U.S —Alton & S. R. R v. U S., 
DCCal, 49 P2d 414, 430 

83. NY—J. W Van Cott & Son v. 
Gallon, 298 N.Y.S. 67. 77, 168 Misc 
914—In re John J. O’Rourke, Inc. 
278 N.YS. 1020, 1021, 152 Misc. 
575. 

“Actual ‘coat’ of xieceBsaxy pezma- 
iLOBt Improvementa*’ 

Iowa.—^McGuire v. BCalloran, 176 N. 
W. 378, 380, 188 Iowa 479. 

“Expenses or costs of Improvements” 

N.J—^Vorrath v. Hoboken, 8 A. 125, 
127, 49 N.J.Law 286. 

84L NY.—^McGovern v. City of New 
York. 138 N.B. 26, 30, 284 N.Y. 377, 
26 AliR. 1442. 

“Cost of labor and matezlalB pins 
16%” 

U.S—The Splca, C.C.AN.Y., 289 F. 
436, 445. 

86 . U.S—^Acacia Park Cemetery As¬ 
sociation V Commissioner of In¬ 
ternal Revenue, C.C,A. 67 F 2d 700, 
703—Cedar Park Cemetery Ass’n v 
Commissioner of Internal Revenue. 
C.C.A., 67 F.2d 699, 700. 

SSL Mo.—^tna Ins. Co. v, O’Malley, 
118 S.W.2d 8, 11, 18. 

87 . Cal—Johnson v. Fontana Coun¬ 
ty Fire Protection Diet., App, 87 
P,2d 426, 429—^Marln Union Junior 


College Dist. v Gwinn. 288 P 799,, 
800, 106 Cal App 12 
“Capital expenditure” distinguished j 
see Capital 12 C J S. p 1131 note 
78 

88. Ga —City of Camilla v. Cochran, j 
128 S.B 194, 197, 160 Ga 424. 

89. US.—In re Sparks. DC Okl., 22 
FSupp 886, 887 

90. U S —Law V. McLaughlin, D C 
Cal, 2 F.Supp. 601, 603 

91. US—^Board of Public Utility 
Com’rs of New Jersey v. Elizabeth¬ 
town Water Co, CCA N.J, 43 F. 
2d 478, 480 

92. U S —^Brower v The Maiden, D 
0 Pa. 4 F,Cas,No 1,970, Gilp. 294. 

93. “Indndes whatever is made nec¬ 
essary in the given case, not only in 
the form of material or shelter, but 
also personal service, whether for 
doctors, nurses, attendants, or inves¬ 
tigators, for no relief can be had till 
the investigation specified by the 
statute has been made ”—In re Lux- 
ton’s Estate, 273 NYS 956, 966, 162 
Misc 6. 

“Cost of SQoh relief and care” 
viaent 

NY—^In re Luxton’s Estate, supra 

94. U.S—Commissioner of Internal 
Revenue v. Schumacher Wall 
Board Corporation, C.C A, 98 F. 
2d 79, 82 

96. NY—Foster v. Yates County, 
298 N.Y.S. 862, 865, 168 Misc 784. 

96i. Ky—Cyphers v. Runyon, 290 S. 
W 671, 672, 218 Ky 6 

97. Ark—^Barton v. Bowlin, 163 S 
W 602, 604, 111 Ark. 123 

Cal.—Chanan Singh v Cross, 212 P. 

946, 960. 60 Cal.App. 509. 
jilo—^Williams v Hybskmann, 278 S. 
W, 377, 379, 311 Mo. 332, 

98. Pa —^Karp v. Fidelity-Phenix 

Fire Ins. Co., Super., 4 A 2d 629, 
582. 

99. Pa—^Holloway v. Fuck, 24 A. 

I 201, 202, 149 Pa 178. 
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“Original cost” distinguished see su¬ 
pra note 70 

1. NY.—Hoggson Bros. v. Spleker- 
man, 161 N.YS. 930, 938, 176 App- 
Div 144 

2. Conn—Lambert v Sanford, 12 A. 
519, 520, 55 Conn. 437 

Ohio —Muskingum Watershed Con¬ 
servancy Dlst. v. Clow. 12 N.E.2d 
419, 420, 67 Ohio App '132. 

“Actual cost” distinguished see Ac¬ 
tual 1 CJS. p 1440 note 1 

3. Okl —Curtis & Gartslde Co v. 
JEtna Life Ins. Co.. 160 P. 465, 467, 
58 Okl. 470 

Ala—Jefferson County v, Capan- 
es, 179 So. 687, 638, 235 Ala 449 

5. US.—^Loraine v Cartwright, C.C. 
Pa, 16 F.CaaNo.8.600, 3 Wash.aC. 
151. 

8. Ga—Clark v. Empire Mercantile 
Co, 58 SB 563, 364, 2 GaApp. 
250. 

7. US—Goodwin v. U S. Pa. 10 
F Cas No.6,664, 2 Wash C.C. 493, 
499 

8. Pa—Corr v. Lackawanna Coun¬ 
ty. 29 A 745, 746, 163 Pa 67. 

9. Mo—Seibert v. Cavender, 8 Mo. 
App. 421, 424. 

10. Oonstmed as meaning ‘^without 

cost In money”—Green v Thomas, 

175 NE 226, 228, 37 Ohio App. 489. 

11. Cal —Meyers v. Texas Co., 59 
P.2d 132, 134, 6 Cal 2d 610—Meyers 
V. Texas Go., App , 50 P.2d 487, 494* 

12. Cal.—^Numitor Gold Mining Co. 
V. Katzer, 256 P. 464, 467, 83 CaL 
App. 161. 

13. Iowa —^McCoy v. Hastings St 
Bradley Co, 61 N.W. 205, 92 Iowa 
685, 686. 

N.Y —Buck V. Burk, 18 N.T. 387, 339, 
340—Herst v. De Oomeau, 31 N. 

I Y.Super. 590, 605. 

i 14b Mich — ^Nelb v. Hinderer, 4 N.W. 

I 169, 160. 48 Mich. 461. 
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« • • for depreciation,”16 "cost basis,”!® "cost 

bond” see Appeal and Error § 499 and Costs § 125, 
"cost book” see the C J'.S. title Mines and Minerals 


§ 3, also 14a C.J. p 1434, "cost mark,”!'^ and "cost 
plus contract” see Contracts § 10 notes 67, 68, 

CO-STlPXnjATOB. A joint promissor.i® 


16. Mo—Kansas City Breweries Co 
V. Rataer, App., 198 SW. 84. 

la U.S —^Hartley v. Commissioner 
of Internal Revenue, 55 S.Ct. 756, 
757, 296 U.S. 216, 79 L..£!d. 1898— 


Myers v. U. S, CtCl, 61 F2d 146, 
147—Bankers* Trust Co v Bow¬ 
ers. DC.NT, 23 F2d 941, 948— 
Law V. McLausrblm, DCOal., 2 F 
Supp. 601, 60S. 

'^Classification basis” distmgrulshed 


see Classification 14 C.J.S. p 1195 
note 44 

17. Mo—^Webb v. Steiner. 87 S-W. 
618, 619, 113 Mo.App. 482. 

la Black L..D. 


’2M 
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COSTS 

This Title includes pecuniary allowances made by law to parties prevailing in actions or other pro¬ 
ceedings, civil or criminal, as reimbursement or indemnity for their expenses therein, payable by adverse 
parties or out of the subject-matter of the litigation, statutory provisions relating to costs, nature, 
grounds, and extent of the right thereto in general; who are entitled to costs and who are liable there¬ 
for, as between parties, and discretion of courts to award costs, security for payment of costs; pro¬ 
ceedings, disbursements, etc., for which costs are allowed, and items, rate, and amount of costs; tax¬ 
ation of costs, and review thereof; and payment and remedies for collection of costs. 

Matters not in this Title, treated elsewhere in this work, see DesoriptiTe-Word Indes 

Analysis 

L NATTJEB, aaOUWDS, AOT) EXTENT OP RIOHT TO COSTS, §§ 1-93 

A. In General, §§ 1-7 

B. PREVAJLiNa OR SucoBSSFaL Pabtt in General, §§ 8-18 

C. Amount or Value of Recovery or in Controversy, §§ 19-32 

D. Character of Action, Procbbdings, or Questions Involved, §§ 33-62 

E. Character of Termination of Action in General, §§ 63-75 

F. Admissions, Tender, or Offer of Judgment, §§ 76-87 

G. Waiver, Release, or Loss of Right, §§ 88-93 

n. PERSONS ENTITXiED TO COSTS, §§ 94-107 

m. PERSONS, PROPERTY, AND PONDS LIABLE FOR COSTS, §§ 108-124 

IV. SECIJRITT FOR PAYMENT OP COSTS, §§ 125-183 

A. Nature and Grounds in General, §§ 125-131 

B. Application for Security and Proceedings Thereon, §§ 132-145 

C. Actions or Defenses in Forma Pauperis, §§ 146-157 

D. Additional or New Security, §§ 158-161 

E. Bond, Undertaking, Recognizance, or Deposit, §§ 162-168 

F. Objections to Security and Waiver Thereof, §§ 169-170 

G. Effect of Failure to Give Security, §§ 171-175 

H. Liabilities on Security and Enforceiment Thereof, §§ 176-183 

V. AMOUNT, RATE, AND ITEMS OF COSTS, §§ 184r-261 
VL AWARD OF COSTS AND CERTIFICATE, §§ 262-270 
VIL TAXATION OF COSTS, §§ 271-291 

vm. COSTS ON APPEAL OR ERROR FROM COURTS OF SUPERIOR OR OENERAL JURISDIC¬ 
TION, §§ 292-385 

A. Right to Costs in General, §§ 292-350 

B. Amount and Items of Cost, §§ 351-370 

C. Damages or Penalties in Certain Cases, §§ 371-385 

•nr COSTS ON APPEAL FROM OR CERTIORARI TO COURT OF INFERIOR OR LIMI TED JU¬ 
RISDICTION, §§ 386-403 
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X. COSTS ON ORANTING- OR REPUSINO NEW TRIAL, §§ 404r-409 

XL PAYMENT AND ENPOROEMENT OP PAYMENT OP COSTS, §§ 

410-434 

A. In* Genbraij, §§ 410-415 

B. Remedies fob Colleotion ob Enforcemeno?, §§ 416-430 

C. Set-Off AaAiNST Debt, Remedy, ob Other Costs, §§ 431-434 

XU COSTS IN CRIMINAL CASES, §§ 435-480 

A. In General, §§ 435-467 

B. On Appeal and Error, §§ 468-480 

Sub-Analysis 

I NATURE, GROUNDS, AND EXTENT OP RIGHT TO COSTS—p 257 

A. In General —p 257 

§ 1. Definition and distinctions—p 257 

2. Dependent solely on statute—p 259 

3. Constitutional and’statutory provisions—262 

4. What law governs—^p 264 

5. Stipulations—^p 264 

6. Costs to abide event—266 

7. Time of vesting of right—^p 266 

B. Prevailing- or Successful Party in General— p 266 

§ 8. In general—^p 266 

9. In action at law in general—^p 269 

10. In equity in general—^p 271 

11. Partial success in general—^p 277 

12. Counterclaim or set-off filed—^p 281 

13. Apportionment of costs—^p 283 

14. - Both parties successful in part—^p 286 

15. - Both parties at fault —^ 287 

16. - Separate issues—p 287 

17. - Separate counts or causes of action—p 288 

18. -Separate actions—^p 290 

C Amount or Value of Rbcovbby or in Controversy— p 290 
§ 19. General rule—^p 290 

20. Statutes affecting general rule—^p 290 

21. Amount within jurisdiction of lower court—^p 290 

22. -Enlargement of jurisdiction of lower court pending action—292 

23. Amount less than or in excess of designated sum—p 292 

24. Seeking relief other than money judgment—^p 294 

25. Reduction of claim—^p 294 

26. - Counterclaim or set-off—^p 294 

27. - Deduction on account of usury—^p 296 

28. -Deduction on account of payment—^p 296 

29- -Acceptance of less amount in satisfaction—^p 297 

30. Determination of amount—^p 297 

31. Interest on recovery-—p 298 

32. Costs not to exceed recovery—p 298 
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L NATURE, aROUNDS, AND EXTENT OP RIGHT TO COSTS— Continued 
D. Charaotkr OB’ Action, Procbbdings, on Questions InvoiiVbi> — p 299 
§ 33. Subject matter in general—299 

34. Action involving title to real property—300 

35. Jurisdiction as to subject matter—^p 302 

36. Amicable action—p 302 

37. Special or summary proceedings—p 302 

38. Action originally brought in inferior court—p 302 

39. Action or suit involving novel or doubtful question—^p 303 

40. Separate issues—^p 303 

41. - Issues of law and of fact—p 303 

42. - Issues of fact—303 

43. Separate counts or causes of action—p 303 

44. Interlocutory proceedings and motions—^p 304 

45. - Motions in general—p 305 

46. - Motion to compel filing of pleading—^p 307 

47. - Motion to strike pleading—^p 307 

48. - Motion to change venue—^p 307 

49 - Motion to consolidate actions —p 307 

50. - Motion to transfer cause to law or equity side of court—^p 308 

51. - Motion to set aside service of process—p 308 

52. - Motion to arrest judgment—p 308 

53. - Motion to set aside judgment—^p 308 

54. - Motion to stay or quash execution—^p 309 

55. - Motion to set aside sale—^p 309 
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57. - Amended or supplemental pleadings—^p 311 
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59. - Rulings on demurrer—^p 316 
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61. - Issues directed in equity—p 317 

62. - Exceptions to report—^p 318 

H. Character op Tbhmination op Action in Genebai4 —p 318 

§ 63. In general—^p 318 

64. Abandonment of action—p 318 

65. Abatement of action—p 318 

66. Compromise or settlement—^p 319 

67. Disclaimer—^p 320 

68. Dismissal or nonsuit—^p 321 

69. Judgment by confession —p 328 

70. Judgment by default—^p 328 

71. Judgment on consent, offer or admission—^p 329 

72. Judgment on motion or summary proceeding—^p 329 

73. Judgment on verdict or findings—^p 329 

74. Judgment after remand by appellate court—^p 329 

75. Payment or satisfaction after commencement of action—^p 330 

IF. Admissions, Tender, or Obpbr op Judgment — p 330 

§ 76. In general—^p 330 

77. Essentials of tender of money—^p 332 

78. Essentials of offer—p 335 

79. Acceptance of tender or offer—p 337’ 
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L KATUBE, aBOXJlTSS, AUD EXTENT OF BIOHT TO COSTS 
A- IN GENERAL 


§ 1 


§ 1. Definition and Distinctions 

a. Definition 

b. Distinctions 

a. Definition 

Costs are certain allowances authorized by statute 
to reimburse the successful party for expenses incurred 
In prosecuting or defending an action or special proceed¬ 
ing. They are a mere incident of the litigation, and 
are generally given to recompense the successful party 
for his expenses. 

The tenn “costs,” as applied to proceedings in a 
court of justice, has, in the acceptation of the pro¬ 
fession, and by the practice of the courts, a well 
understood, fixed and technical meaning.^ Costs 
are certain allowances authorized by statute to re¬ 
imburse the successful party for expenses incurred 
in prosecuting or defending an action or special 
proceeding.2 They are in the nature of incidental 
damages allowed to indemnify a party against the 
expense of successfully asserting his rights in 
court.3 The theory on which they are allowed to a 


plaintiff is that the default of defendant made it 
necessary to sue him, and to a defendant, that plain¬ 
tiff sued him without cause.^ 

An “allowance,” as authorized by some statutes, 
IS merely a sura awarded as “costs,” applicable to a 
particular variety of proceeding 5 

Taxable costs. Such costs as a party is entitled to 
have taxed by lawfull indemnity for the expens¬ 
es of a party who is successful in a suit between 
party and party whether at law or in equity.*^ 

As punishment or recompense In their origin 
costs were given rather as a punishment of the de¬ 
feated party for causing the litigation than as a 
recompense to the successful party for the expenses 
to which he had been subjected.S At the present 
time the latter theory generally obtains in the leg¬ 
islation with regard to it;^ but under some statutes 
the law of costs is regarded as penal, the right to 
recover costs being given to the successful party 
against the unsuccessful party as a penalty for pre- 


1 . Ark—Cary v Ducker, 12 SW 
204, B2 Ark 103 

Cal—Pezel v Yerex, 206 P. 476. 66 
Cal App 304 

Oa—^Davis v State, 33 Ca. 63 
16 C J p 19 note 1 [b] 

SL Cal—^Purdy v Johnson, 280 P 
181, 100 Cal App 416 
Ido.—Bruessre v State Bank of 
Wellston, 74 SW2d 835, 842. citing 

Oorpos Jtixifl. 

N.Y—In re Chambers* Will, 7 NY 
S2d 250. 169 Misc 124, adhering' 
to 4 NTS 2d 876, 167 Misc 843—' 
In re Manzi, 280 N.Y S 643, 166 
Misc 670—In re Wolke's Estate, 
279 NTS 106, 156 Misc. 235 
On.—^Burdick v Tum-A-Lum Lumber 
Co, 191 P 664, 97 Or 459 
Utah—Fowler v Gillman, 290 P 368, 
365, 76 Utah 414, citing Corpus 
June—^Bacon v Hams, 263 P. 930, 
932, 71 Utah 228 

Wash —Bergman v State, 60 P 2d 
699, 700, 187 Wash. 622, 106 ALR 
1007 

'16 CJ p 19 note 1 

“PuU costs” means merely ordi¬ 
nary costs and does not include costs 
which unnecessarily accrue by rea¬ 
son of the successful party ignoring 
a rule of the court —^Perkins v 
Brown, 186 S.W. 1073, 136 Tenn 140 
—16 C.J p 19 note 1 [c], 

3 , Cal—Purdy v. Johnson, 280 P 
181, 100 Cal App 416 
Mass —^Boynton v * Tarbell, 172 N.B 
340, 272 Mass. 142. 

20 0JS—17 


N Y —^Mercantile Factors* Corpora¬ 
tion V. Warner Bros Pictures, 214 
NTS 273, 216 App Div 630, af¬ 
firmed 166 NE 873, 244 NY. 604— 
In re Chambers’ Will, 7 N.Y S 2d 
250, 169 Misc 124, adhering to 4 
N Y S.2d 876, 167 Misc 843—Thorn¬ 
dike & Hix Lobster Co v Hall, 230 
NTS. 664, 132 Misc. 723 
Or.—Spicer v Benefit Ass’n of Ry 
Employees, 21 P 2d 187, 142 Or 
674, 90 ALR. 517—Burdick v 

Tum-A-Lum Lumber Co., 191 P 
654, 97 Or 469 
16 C J. p 19 note 1. 

Not awarded as a gratuity for In- 
couvenlenoe sustained, but constitute 
compensation for expenses ordinarily 
incurred In the defense of an ac¬ 
tion —^Munch Brewery v Gnef, 11 N 
YS2d 126, 127, reversing 6 NTS 2d 
989, 169 Misc 382. 

”Oost of collecting” assessments as 
used in a city charter held to refer 
to court costs —Citizens Nat. Bank 
of Waco V City of Waco, Tex Civ. 
App, 94 SW2d 1183, 1185, citing 
Corpus Juris. 

4. Cal—^Purdy v. Johnson, 280 P 
181, 182, 100 Cal App 416 
N T —^In re Chambers* Will, 7 N Y.S 
2d 260, 169 Misc. 124, adhering to 
4 NYS.2d 876, 167 Misc. 843. 

Or—Spicer v. Benefit Ass’n of Ry 
Employees, 21 P 2d 187, 142 Or 
574, 90 ALR 517 
16 C J p 19 note 1. 

* The fundamental and underlying 
idea of costs is to reimburse a party, | 
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to some extent, at least, for the ex¬ 
pense he is compelled to assume, be¬ 
cause of the failure, neglect, or re¬ 
fusal of his adversary to deal with 
him justly, and m every case he is 
entitled, when successful, as a mat¬ 
ter of right, to be reimbursed to the 
extent to which the statute permits.*' 
—Wigdor V. Archibald, 186 NTS. 
614, 516, 118 Misc 643 

6. NT—In re Manzi, 280 N Y.S. 
643, 155 Misc 670. 

a Vt—Wright V. Smith, 19 Vt. 110, 
112 

As used in the order of a judge. 

the expression has been held to in¬ 
clude separate costs to each defend¬ 
ant.—Greorge v, Reed, 104 Mass. 366, 
867. 

7. Mass,—^Rowland v. Maddock, 67 
N.E 347, 188 Mass. 860. 365. 

R N.Y.—Saraceno v Eastern Cab 
Co. 6 NYS2d 178, 179, 168 Misc. 
631, quoting Corpus Juris. 

Pa—^Musser v. Good, 11 Serg. & R. 
247. 

Corpus juris quoted in support of 
"costs” being included in generic 
term "penalty” in taxation statute.— 
Itate V Koeln, Mo. 61 S.W.2d 760, 
763 

9- NY —^Munch Brewery v Grief, 
11 NYS2d 126, reversing 6 N.T.S. 
2d 989, 169 Misc. 882 
Wash—^Bergman v State, 60 P.2d 
699. 700, 187 Wash. 622, 106 A.L.R. 
1007. 

16 C.J. p 19 note 8. 
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senting in court as suit or defense that which is 
without inerit.i® 

Costs as mere incident of litigation. Costs are a 
mere incident to, and are in no sense the subject 
of, the litigation and while they are incident to 
all actions^^ they are nevertheless in their nature 
a mere incident to the j’udgment to which they at¬ 
tach,especially in cases relating to motions and 
orders.14 The nght to costs, although ancillary to 
the judgment, is a substantive right and not a mere 
matter of procedure ,^5 although it has been held 
that costs alone cannot furnish the basis of a sub¬ 
stantive judgment.!® 

Interlocutory and final. Costs are either inter¬ 
locutory, such as arise on some distinct and separate 
proceeding during the course of a suit, as upon a 
motion, or final, such as depend on the event of the 
suit, and are granted only on its termination !7 

Between party and party, and between attorney 
and client. Costs are also divided into those that 
are allowable between party and party, and those 
allowable between attorney, or solicitor, and client 
The former are confined to the taxed costs al¬ 
lowed by the fee bill, while the latter include all 
reasonable expenses and counsel fees,!® 


b. Distinctions 

^'Costs’* are to be distinguished from the terms 
“cost," “costs of administration," “disbursements," “ex¬ 
penses," “fees," and “fine." 

Cost. “Cost” and “costs” do not always mean the 
same thing, the word “cost” and the phrase “tax¬ 
able costs” generally have quite different mean¬ 
ings !® 

Costs of administration. A distinction is drawn 
between costs of administration and of litigation, by 
which the latter must be taxed against the losing 
party, but the former need not in all circumstanc¬ 
es 

Disbursements Some confusion exists in the use 
of the terms “costs” and “disbursements,” and it has 
been said that it is essential to look to the sense in 
which the terms are intended to be used rather than 
to their strict technical signification.^! The term 
“costs” is frequently and perhaps usually used in a 
comprehensive sense to embrace both the disburse¬ 
ments and the specific sums allowed by statutes, as 
indemnity, to the prevailing party for his expens¬ 
es 22 However, in a narrower sense the term 
“costs” excludes disbursements 23 Strictly speak- 
mg the two terms are not synonjonous ,24 the term 


Ala.—Victbr Adding: Mach, Co 
V. Long, 104 So. 679, 20 AlaApp 
633—^Jones v Tarleton, 76 So. 648, 
16 Ala.App 95 

S.C—Banks v Columbia By, Gas & 
Mectrlc, 101 SE 285, 113 SC 99 
“The word 'costs* . , . imports 
an allowance to a party by way of 
either penalty against a defeated 
party or indemnity to a victor"— 
Boynton v. Tarbell, 172 N.E 340, 341, 
272 Mass. 142. 

11. Mass.—^Boynton v. Tarbell, su¬ 
pra 

N’T—^Hull V. Shannon, 249 N.TS. 
33, 139 Mlsc 564 

Utah.—Fowler v. Gillman, 290 P 368, 
366, 76 Utah 414, citing CSorpus Jo¬ 
ns. 

16 C.J. p 20 note 4. 

Costs in. •g.oity aotion are not a 
I>art of, or in any way connected 
with, subject matter thereof, but are 
merely incidents of the litigation.— 
Evans v. Supreme Council of Royal 
Arcanum, 120 NB 93, 228 NT 497, 
1 A.LR. 163, reversing 168 N.T.S 
660, 181 AppDiv 916, 101 Mlsc 720. 

12. Ark,—Jefferson County v Phil- 
pot, 60 SW. 468, 66 Ark 243. 

N T.—^Hull V Shannon, 249 N.T 5. 38, 
189 Misc 664 

13. La.—White v. City of Gretna, 
105 So. 254, 169 La. 141 

N.T.—Curry v City of New York, 
297 NTS 742, 168 Mlsc, 774—Bos¬ 
well V. Greenberg. 271 NT.S. 883, 
161 Misc 492—Hull v Shannon, 
249 NTS. 83, 189 Misc. 664. 


NC—Ritchie V Ritchie, 185 SB 
468, 192 NC. 638 

Or —Burdick v. Tum-A-Lum Lumber 
Co, 191 P 654, 97 Or 469 
Utah.—Fowler v Gillman, 290 P. 368, 
366, 76 Utah 414, citing Corpus Ja¬ 
ils. 

Waah,—Alberta Lumber Co. v Pio¬ 
neer Lumber Co., 244 P. 250, 262, 
138 'Wash 132, quoting Corpus Ju¬ 
ris. 

15 CJ p 20 note 6. 

Asstguablllty 

As costs are only an incident of a 
verdict, when the verdict is from its 
nature unassignable the costs will 
not pass on an attempt to assign it 
—^Lawrence v. Martin, 22 Cal 173. 

14. N-T—Crosby v Stephan, 97 N 
T. 606, affirming 32 Hun 478 
15 O J p 20 note 8. 

ISta U.S.—^U S V French Saxdine 
Co, C.C.AWash, 80 F2d 825 

BlsUnotloii 

“It IS the law which gives a right 
to costs and fixes their amount It 
IS procedure which declares when and 
by whom the costs, to which a party 
has a previous title, shall be adjust¬ 
ed or taxed, and when, and by whose 
direction a judgment In his favor 
shall be entered.**—^Rich v Husson, 
8 N.T Super 617, 621 

13. Or—^Taylor Inv. Co v. Deats- 
roan, 180 P. 740, 64 Or 384. 

17. Conn—Studwell v. Cooke, 88 
Conn. 549, 554. 
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IB. U S.—Sprague v Ticonic Nat 
Bank, Me, 59 S Ct 777, 779, 307 
U S 161, 83 L Ed 1184—Florida In¬ 
ternal Impr. Fund v Greenough, 
Fla, 105 US 527, 26 L Ed 1167, 

Pa—^Perry County v Red Bank Tp,. 
8 PaDist. 526 

16 C J p 20 notes 11, 12. 

‘Uosts, allowances, and compensa¬ 
tion*' see Attorney and Client ff 
181. 

Items of costs generally see infra 56 
184-261 

l»b U.S—^Hygienic Chemical Co v. 
Provident Chemical Works, NT., 
176 F. 526, 100 CCA 121 

14a C J. p 1488 note 14 [a] 

20. Mo—i^tna Ins Co v. O'Malley, 
118 S W 2d S, 342 Mo. 800—Pullis 
V Pullis Bros. Iron Co, 90 Mo.App 
244, 250. 

31. SC—Dauntless Mfg Co. v. Da¬ 
vis, 24 S C 536. 

“Oorts and dlsbursexnents" 

Minn.—McRostie v. City of Owaton- 
na, 188 NW. 62, 64, 162 Minn 63 

Mont—In re Baxter's Estate, 22 P. 
2d 182 , 187, 94 Mont 257 

82. Cal—Bond v. United R Co., 128 
P 786, 20 CalApp 124. 

16 aj p 20 note 17 

23. Cal —Bond v. United R Co, su¬ 
pra. 

ND—Hegar v. DeGroat, 56 NW. 
150, 8 ND 354, 358 

24. Mo—State v! Koeln, 61 S.W2d 
760, 753, quoting Corpus Juris. 
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* costs” includes fees and reimbursements consist¬ 
ing of fixed and unalterable amounts previously 
specified by laws, regulations, or tariffs,25 and the 
term “disbursements” means the other expenses of 
a suit, that is, reimbursements and fees not com¬ 
prised in the aforesaid term,26 

Expenses. As connected with litigation, the term 
“expense” or “expenses” may have at least two 
meanings—^the one including the ordinary costs or 
taxable expenses, and the other the extraordinary 
costs also, such as agents’ and attorney’s fees, etc.27 

Fees. The terms “fees” and “costs” are often 
used interchangeably as having the same applica- 
tion.2S Nevertheless they are readily distinguish¬ 
able, and each has a peculiar and appropriate mean¬ 
ing in law.25 Costs are allowances to a party for 
the expenses incurred in prosecutmg or defending a 
suit—^an incident to the judgment, as announced su¬ 
pra § 1 a, while the fees are compensation to pub¬ 


lic officers for services rendered individuals, m the 
progress of the cause.30 

Fine. Costs are distinguished from a fine in that 
a fine is a sum of money exacted, as a pecuniary 
punishment, from a person guilty of an offense, 
while costs are but statutory allowances to a party 
for his expenses incurred in an action; a fine is, in 
its nature at least, a penalty, while costs approach 
more nearly a civil debt.3i 

§ 2« Dependent Solely on Statute 

Costs ordinarily may be imposed and recovered only 
In cases where there Is statutory authority therefor, and 
only in the Instances, to the extent, and In the manner 
provided for by the statute. The power to make rules 
or orders for the imposition of costs exists only where It 
Is given or ratifled by statute. 

At common law costs were not recoverable eo 
nomine.22 If plaintiff failed he was punished by 


S&. Minn —^Hennepin County v. 

Wrigrht County, 87 N.W 846. 84 
Minn. 267. 

Mo—State v. Koeln, 61 S.W2d 760, 
763, quoting Gozpiis Jturls. 

SA Minn —^Hennepin County v. 

Wrifflit County, 87 N.W. 846, 84 
Minn. 267. 

Porto Rico—-Vazquez v. Martinez, 17 
Porto Rico 1091. 

15 C J. p 21 note 21. 

27. Iowa—^Rohn v. Zimmerman, 34 
Iowa 544, 545. 

26 C J p 173 note 85. 

*'Oosts aad expenses” 

Cal—^Hayne v. City and County of 
San Francisco, 162 P. 625, 627, 174 
Cal. 185. 

K J —^In re Loudenslagrer’s Estate, 
167 A 194, 196, 113 N.JBq 418. 
KT—Arrow Iron Works v Greene, 
183 N.E 616, 260 N.Y 330. 

Utah —^Davidson v. Munsey, 80 P 
748, 745. 29 Utah 181. 

15 C.J. P 347 notes 5, 7—25 CJ. p 
178 note 97. 

*^Co8ts and expenses in collection” 
Cal—First-Trust Joint Stock Land 
Bank of Chicagro v. Meredith, 53 P. 
2d 958, 901, 5 Cal 2d 214. 

^'Costs and expensea In contested 
oases” 

Mass—^Potter v. Mullaney, 17 NE 
2d 691, 693. 

”0o8ta and expenses of redeanp- 
tlon” see the C.J S. title Taxation § 
873, also 61 C.J p 1278 notes 66-72 

28. Ind—State v Flynn, 69 NB 
159, 161 Ind 554, 575—Alexander 
V. Harrison, 28 NE 119, 2 Ind. 
App 47 

Okl—^Bohart v. Anderson, 103 P 742, 
24 Okl 82, 20 Ann Cas 142 
Wash.—State v. Ayer, 77 P.2d 610, 
611, 194 Wash. 165, quotiner OozpTts 
Jnzls. 


29. Ala—^Troup v Morgran County, 
19 So. 503, 109 Ala 162, 166— 
Bradley v. State. 69 Ala 318, 321. 

Conn—Camp v Bates, 13 Conn. 1, 6. 
Pa—United Security Life Ins & 
Trust Co V Kline, 22 Pa List 976. 
16 Luz Leg* Reg 295. 

Utah—^Parks v. Sutton, 208 P. 611, 
514, 60 Utah 356 

'^Costs” and ”fess” not synonyntotis 
Wash —State v. Ayer, 77 P 2d 610, 
611. 

30. U.S—Columb y. Webster Mfgr. 
Co„ C,C.Mass, 76 F 198, 200. 

Fla.—-Crawford v. Bradford, 2 So. 

782, 788, 28 Fla. 404 
Ind—^Alexander v. Harnson, 28 N.B. 
119, 2 Ind.App 47. 

Mich—^People v. Goulding, 266 NW. 

378, 379, 275 Mich. 363. 

Utah—^Parks v. Sutton, 208 P. 511, 
514, 60 Utah 356. 

15 C.J p 20 note 15. 

"Fee" defined generally see “Fee/* 
also 26 CJ. p 1009 notes 10-20. 
Distingiiislied from attorney’s fees 
Costs are awarded by each court 
in the proceeding before it, and are 
legal fees allowed by law computa¬ 
ble from the record, whereas attor¬ 
ney's fees are extrinsic to the rec¬ 
ord, not to be found from it, but de¬ 
pendent on facts dehors the record. 
—State v. Graham, 69 S E 301, 68 W. 
Va 1. 

31. Wash.—^Bergmeui v. State, 60 P. 
2d 699, 187 Wash. 622, 106 A.LR. 
1007 

32. US—Vincennes Steel Corpora¬ 
tion V Miller, CCAMiss., 94 F 2d 
347, modifying, D.C., Miller v Vin¬ 
cennes Steel Corporation, 20 F 
Supp 563—^The Mary, DC.Wash., 
233 F 121. 

Ala.—^Victor Adding Mach. Co. v. 
Long, 104 So 679, 20 Ala App. 633 
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—Jones V. Tarleton. 75 So 643, 16 
Ala App. 95. 

Cal.—Sime v. Hunter, 202 P 967, 55 
Cal App 157. 

Colo.—^Antero & Lost Park Reservoir 
Co. V. Lowe, 208 P. 265, 70 Colo. 
467 

Ill.—Wlntersteen v. National Cooper¬ 
age & Woodenware Co, 197 N.E. 
673, 361 Ill 96—Ellison v. Ward, 
20 N.E 2d 888, 300 Ill.App. 27. 

La.—Crespo v. Viola, 95 So. 256, 152 
La. 1088. 

Mo —^Humphrey v. McKown, App., 
217 S.W. 851. 

Mont—Albrecht r. Albrecht, 269 P. 
158, 83 Mont. 37. 

Neb—^International Harvester Co. of 
America v. Schultz, 169 N.W. 428, 
102 Neb 753 

Or.—^McKinney v. Nayberger, 6 P. 
2d 229, 138 Or. 223. 

Pa—^Black's Appeal, 106 Pa. S44— 
Finn, Iffland & Co. v. Sobel, 163 
A. 331, 107 Pa.Super. 81—In re 
Koch, 26 Pa.Dist & Co. 38. 

SD—^Buckingham Transp. Co. of 
Colorado v Black Hills Transp. 
Co, 286 NW. 300, 301. citing Cor¬ 
pus Juris, and modifying 281 N.W. 
94. 

Utah—Houghton v. Barton, 165 P. 
471, 49 Utah 611. 

Wash.—^Washingrton Recorder Pub. 
Co v. Ernst, 97 P.2d 116, 117, quot¬ 
ing Corpus Juris —Generaux v. 
Petit, 19 P.2d 911, 172 Wash 132 
—Alberta Lumber Co. v Pioneer 
Lumber Co, 244 P. 260, 252, 138 
Wash 132, citing Corpus Joxuk 
15 C J p 21 note 24. 

"There Is no conuuon-law prin c iple 
that permits a successful litigant to 
recover from his losing adversary 
the costs and expenses of litigation.** 
—Stone-Easter, Inc. v. City of Se¬ 
attle, 209 P. 687, 121 Wash. 520. 
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amercement for false clamor, and defendant, where 
the judgment was against him, in misencordia cum 
expensis litis.33 Costs, therefore, ordinarily can be 


imposed and recovered only in cases where there is 
statutory authority therefor,34 and this rule applies 
to the right to, and liability for, costs in justices’ 


33, TJ S —^Day v. Woodworth, Mass, 
IS How 363, 371, 14 L Ed 181. 

N J —Textileather Corporation v 
American Mut Liability Ins. Co., 
166 A 214, IIG HJLaw 483. 

15 C J. p 21 note 25. 

'*lii assemnng' damaffea, costs were 

grenerally considered by the 3 ury and 

Included in their verdict ’'—Black’s 

Appeal, 106 Pa 344, 348. 

34, US —^Mutual Ben. Health & Ac¬ 
cident Ass'n V. Moyer, C C.A Alas¬ 
ka, 94 F 2d 906, certiorari denied 
68 S.Ct. 1054, 804 US. 681. 82 LEd 
1643—^The Wahkeena, UCWash, 
61 P2d 106—The Daniel Kem, D 
C Wash, 29 F 2d 288, granting mo¬ 
tion 27 r2d 920—^The Mary, DC 
Wash. 233 F 121. 

Ala—^Victor Adding Mach Co. v 
Long, 104 So 679, 20 AlaApp 633 
—Jones V. Tarleton, 75 So. 643, 16 
AlaApp. 96 

Ark.-Allen v Davis, 211 SW. 161, 
138 Ark 164 

Cal—In re Wallace’s Estate, 86 P.2d 
95, granting motion 79 P.2d 1094, 
11 Gal 2d 338—^Moss v Under¬ 
writers* Report, 83 P.2d 603—^Whit¬ 
aker V. Title Ins & Trust Co, 175 
P. 460—Sepulveda v. Apablasa, 771 
P.2d 626, 26 CalApp2d 3^1—Shaw 

V Imperial Mut Life & Benefit 
Ass’n, App., 41 P 2d 674—Duncan 
V, Tormey, 13 P 2d 766, 126 Cal. 
App. 207—Christenson v. Cudahy 
Peeking Co, 267 P 906, 84 Cab 
App 237—^Danley v Merced Irr. 
Dist., 243 P 676, 76 Cal App 62, 
followed in Kelsey v Merced Irr. 
Dist., 243 P 679, 76 Cal App. 799 
—'In re Gallo's Estate, 235 P. 66, 
71 Cal App. 852—City Inv. Co. v. 
Pringle, 193 P 604, 49 Cal App 
363—Smith v. McCallum, 172 P. 
408, 36 Cal App. 143 

Colo—^Antero & Lost Park Reservoir 
Co v. Lowe, 203 P 266, 70 Colo 
467. 

Conn—Bissing v. Turkington, 167 A. 
226—City of Waterbury v. Macken, 
124 A, 6, 100 Conn. 407, error dis¬ 
missed Macken v. City of Water¬ 
bury, 47 set 244, 273 US 646, 71 
L.Ed 820 

Ga—^Walton County v. Dean, 97 S E 
661, 23 GaApp. 97—^Eskmd v Har¬ 
vey, 93 S B 39, 20 GcuApp 412. 

Idaho —Feenaughty Machinery Co. 

V Turner, 267 P 38—^Rhodenbaugh 
V. Stingel, 174 P 604, 31 Idaho 594. 

HI.—Wintersteen v National Cooper¬ 
age & Woodenware Co, 197 NE 
678, 361 Ill 95—^Red Star Labora¬ 
tories Co V. Pabst, 194 NE. 734, 
869 Ill 461—^Preutel v Schmitz, 132 
NB 634, 299 Ill 320—Kennedy v. 
State Public Utilities Commission, 
122 NB 111, 286 Ill. 490—People 


V Lawson. 120 NB 814, 286 Ill ' 

382—^Ellison v. Ward. 20 NB2d 
888, 300 Ill App. 27—Mundy v 

Pope County, 233 IlLApp 483—^In 
re Dunning, 213 Ill App 602— 
Crum V. Cleveland, C C & St L 
Ry Co, 212 Ill App 518—People v 
Campbell, 204 Ill App 226 

La—Reynaud v Uncle Sam Planting 
& Mfg Co, 106 So 72, 158 La 1083 
—^Boagni V Police Jury of Parish 
of St Landry, App, 145 So 781. 

Mo—McCrary v. Michael, App, 109 
S W 2d 50—Humphrey v. McKown, 
App . 217 S W 851. 

Mont—Swanson v Gnose, 76 P.2d 
643, 106 Mont 262, 115 ALR 244 
—^Lunardello v Republic Coal Co, 
63 P 2d 87—Gahagan v Gugler, 62 
P2d 160, 100 Mont 599—Albrecht 

V Albrecht. 269 P 158, 83 Mont 
37—^Brunnabend v. Tibblea, 246 P. 
636, 76 Mont. 288—Jones v Great 
Northern Ry Co. 217 P. 673, 68 
Mont. 231, 37 ALR. 764—Gervais 
V. Rolfe, 187 P. 899. 67 Mont 209 

Nev—Dixon v Second Judicial Dist 
Court of Nevada in and for 
Washoe County, 190 P. 362, 44 Nev 
98. 

N J —Trenton Malleable Iron Co v 
Faley, 181 A 149, 160, 115 NJLaw 
579, citing Corpus juris, and modi¬ 
fying Faley v. Trenton Malleable 
Iron Oo., 177 A. 859, 13 NJMisc 
286—^Friedlander v Grand, 177 A 
892, 114 NJLaw 648—Igoe Bros. 

V National Surety Co, 169 A, 841, 
112 NJLaw 243, 96 A,LR 1422— 
State V. Borg, 163 A 374, 9 N.J 
Misc 261, citing Corpus juris. 

N T —^People v Three Barrels Full, 
140 NE. 234, 236 NT, 176, revers¬ 
ing 197 NTS. 197. 203 AppDiv. 
677—^Kirkpatrick v City of Bing¬ 
hamton. 9 NTS 2d 713, 256 App 
Div. 19—Schmuckler v. Green, 293 
NT.S 171, 249 AppDiv. 342—In 
re Loomis' Estate, 288 N.TS 64, 
247 AppDiv 411, motion granted 
290 NTS. 846, 248 AppDiv. 836, 
afirmed In re Loomis, 6 N E 2d 103, 
273 NT 76—Mercantile Factors* 
Corporation v Warner Bros Pic¬ 
tures, 214 NTS 273, 216 AppDiv 
630, affirmed 166 N.E 873, 244 NT 
604—Goishen v, Samor Realty Co, 
4 NTS,2d 107, 167 Misc 477— 
Curry v City of New Tork, 297 
NTS 742. 163 Misc 774—In re 
Lyons' Will, 290 NTS 30, 160 
Migfc. 429—^In re Manzi, 280 NTS 
643, 156 Misc 670—^Boswell v 

Greenberg, 271 NTS. 883, 161 

Misc 492—Clowes v Watt, 266 N 
TS. 88, 147 Misc 722—Hull v. 
Shannon, 249 NTS 33, 139 Misc 
664—Thorndike & Hix Lobster Co 

V Hall, 230 NTS. 664, 132 Misc 
723—^Travelers’ Ins. Co. v. Rabmo- 
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Witz, 214 NY.S 39, 126 Misc 666 
—^Hessel v Weisberg, 184 NTS 
709, 113 Misc 860—^Modern Silk 
Co V Weinstein, 165 NTS. 721, 
100 Misc 368—Jefferson County v 
Hofferberth, 9 N T S 2d 679—Sheri¬ 
dan V Simon, 179 NTS 872 — ^Man- 
del Mfg Co. V Poppenberg, 176 N 
T.S 23—Onondaga v. Briggs, 3 
Den 173 

N C —^Ritchie V. Ritchie, 135 S E 468, 
192 N.C. 638—Waldo v. Wilson, 100 
S.B 132, 177 N C 461. 

N.D—^Thorvaldsen-Johnson Co v, 
Cochran, 252 N.W 268, 64 N.D. 367, 
citing CoTpua ^Fozis. 

Ohio —^Archer v Village of Mt. 
Gilead, 13 Ohio NP.,N.S. 373—Cin¬ 
cinnati Equipment Co v. Kauff¬ 
man, 13 Ohio NP.NS, 69 

Or —^McKinney v. Nayberger, 6 P 2ti 
229, 138 Or 223—^In re Pittock’s 
Estate, 202 P 216, 132 Or 159 

Pa —^Blossom Products Co. v. Na¬ 
tional Underwear Co , 29 Pa Dist & 
Co 581, 51 Tork liSgRec 115, af¬ 
firmed 191 A. 40, 326 Pa 383— 
In re Koch, 26 Pa Dist. & Co. 38— 
Arnold V. McKelvey, 26 Pa.Dist. 
717—^Perna v. Allentown Italian 
Society, 19 Pa Dist & Co 440, 15 
Lehigh Leg.J 264—^Escheat Cases, 
39 Pa Co 241. 

RI—Whipple V. Wales, 134 A 22. 
23, 47 R I. 487, citing Cofcpus Juris. 

SC—Setzer v Odom, 176 SB 869, 
174 S.C 66—Banks v Columbia 
Ry, Gas & Electric Co, 101 S B. 
286, 113 S.C 99 

SD—^Redfleld v Davis, 176 NW 
512, 42 SD 556, citing Corpus 
JUns, and denying application Bx 
parte Davis, 174 NW. 741, 42 S.D 
294 

Tex—U S Casualty Co v Hampton, 
Civ App, 293 S.W 260, 263, citing 
OorpoB J’nris. 

Utah.—^Pacific Bond & Mortgage Co 
V Beaver County, 89 P 2d 476, 477, 
citing Corpus JUxis—^Da Rouch v. 
District Court of Third Judicial 
Dist ui and for Salt Lake County, 
79 P 2d 1006, 96 Utah 227, 116 A.L. 
R. 1147—^Bacon v Hams, 263 P, 
930. 71 Utah 223—Rickenberg v. 
Capital Garage, 249 P. 121, 68 Utah 
30, 60 ALR. 1303—Houghton v. 
Barton, 166 P 471, 49 Utah 6X1 

Vt—^Ex parte St. Onge, 108 A 203, 
93 Vt 373 

Va—Scott V Doughty, 107 S.B 729, 
130 Va 523 

Wash —^Washington Recorder Pub- 
Co. V. Ernst, 97 P 2d 116, 117, quot¬ 
ing Corpus juris—Victor Products 
Corporation v Edwards, 18 P 2d 
1046, 172 Wash 1—Alberta Lumber 
Co V Pioneer Lumber Co. 244 P- 
260, 138 Wash 132—Stone-Easter, 
Inc, V. City of Seattle, 209 P. 687, 
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courts.35 The courts, therefore, have no implied or 
inherent power to award costs they have no 
power to adjudge costs as against anyone on mere 
equitable or moral grounds 37 

In equity, according to one view, the costs do not 
depend on the statute, but on the conscience of the 
chancellor, resting in his sound discretion to be ex¬ 
ercised under a consideration of all the circumstanc- 
es,38 such as long-continued usage 39 This rule, 
however, does not render nugatory the statutory 
rules governing costs, as applied to equity ,^0 and 
according to another, and probably the better, view 
a court of equity has no inherent jurisdiction to 
award costs independently of statute'll 


There is also authority to the effect that costs 
may be awarded which are authorized by an agree¬ 
ment between the parties,^^ or which by law and 
usage have been allowed in certain cases as neces¬ 
sary for the protection of legal nghts,43 or fixed by 
court rule, or custom equivalent to rule, or order of 
court in a specific case.^^ 

Statutory costs are a matter of right ,45 the 
measure of the statute is the measure of the right 
to costs,43 and a party claiming costs has the right 
thereto only m the instances and to the extent au¬ 
thorized by statute,and only where he comes 
within the operation of, and complies with, the stat¬ 
utory provisions relating thereto,^3 and the statu- 


121 Wash. 520—^Nelson v Indus-, 
trial Insurance Department, 176 P 
15, 16, 104 Wash 204, quoting Oor- 
pQJK JTiirls. 

WVa—State v Morns, 96 SE. 92$, 
82 WVa 492. 

Wis—State ex rel Nelson v Grimm, 
263 N.W. 683, 219 Wis. 630, 102 A 
LR 220—^In re Larson’s Will, 247 
NW 880, 211 Wis 237—Plies v 
Pox Bros Buick Co, 224 NW. 
706, 198 Wis. 496—^American Ex¬ 
press Co V. Citizens* State Bank, 
194 NW. 427, 181 Wis 17^— 

Squires v Brown, 174 N W 648, 
170 Wis. 166 

Wyo-—Wyoming Central Irr Co. v 
Laporte, 188 P 360, 26 Wyo 522 
15 C J p 21 note 2€ 

In, the ahsen^e of a statutory pro¬ 
vision, either special or general, no 
costs can he awarded—Souhami v 
Brownstone, 177 NTS 729, 108 Misc. 
382 

Baoovexy of dlshursemoiLts is en¬ 
tirely statutory, and, unless statute 
exists authorizing particular item, it 
cannot be taxed —Clowes v. Watt, 
266 N.T S. 38, 147 Misc. 722. 

trader English statute 

(1) In a state in which the com¬ 
mon law of England as amended or 
altered by statute is adopted as a 
part of the common law of the state, 
although costs are not expressly al-* 
lowed by a state statute, they may 
be allowed, in an action on a com- 
- mon-law cause of action, under the 
English statute relating to costs, in 
force Oct 1, 1760—^Kelly v Hoosao 
Lumber Co, 118 A 520, 96 Vt 163— 
Comstock’s Adm*r r Jacobs, 96 A 4, 
89 Vt 610—15 OJ. p 21 note 26 [a] 


(2) ‘‘Costs were first allowed as aji 
Increment of the judgment, where 
plaintiff recovered, under the stat¬ 
ute of Gloucester, 6 Bdw I, Ch 1. 
Subsequently the same privilege was 
extended to the prevailing defendant 
under the statute of 28 Henry VIII, 
^ Ch. 15, S 1 ”—Vincennes Steel Corpo¬ 
ration V. Miller, CCA Miss, 94 P.2d 
247, 348, modifymg, D.C, Miller v. 


Vincennes Steel Corporation, 20 F. 
Supp 553 

35. Nev—State v. Justice of Peace 
of Lake Tp, Pershing County, 223 
P 821, 47 Nev 369 

Ohio —^Archer v Village of Mt. 

Gilead, 13 Ohio NP,NS., 373. 

36 C J p 694 note 30. 

36- Iowa—^Hensen v Hensen, 238 
NW 83, 212 Iowa 1226 

Neh—^Wallace v Sheldon, 76 N.W 
418, 56 Neb 56 

Pa—In re Koch, 26 PaDist & Co. 38 
S D —Buckingham Transp. Co of 
Colorado v Black Hills Transp 
Co. 286 NW. 300, 301, citing Cor¬ 
pus Jnxls, and modifymg 281 NW 
94—Redfield v. Davis. 176 NW 
512, 42 S.D. 556, citing Corpus 
Jurist and denying application Ex 
parte Davis, 174 NW. 741, 42 S 
D 294 

15 C J. p 23 note 22. 

ZTelther court nor clerk caa allow 
costs and enter judgment therefor, 
unless statute awards party right to 
tax costs and enter judgrment, stat¬ 
ute being sole source of right to 
costs—^Malkin v. Derow, 298 NT.S 
339, 163 Misc 731 

37- XT S —Coggill V. Lawrence, C.C. 
NT, 6 F.Cas.No.2,967, 2 Blatchf. 
304. 

15 CJ p 23 note 28 

I 38. U S.—Smith v James Mfg Co., 

I DC NT, 21 F.Supp 636, 

NT—^Belmont v Ponvert, 88 N.Y. 
Sup^r 426, 

16 CJ p 21 note 26 [c] (1). 

39 . US—^Buchhalter v. Rude, CC 

A.C 0 I 0 , 64 F.2d 834, certiorari 

granted Rude v. Buchhalter, 62 S. 
Ct 411, 285 US 635, 76 LBd 929. 
modified on other grounds 62 S.Ct. 
606, 286 U.S 461, 76 L Ed 1221. 

40. Utah—^Pacific Bond Sc Mortgage 
Co. V Beaver County, 89 P2d 476. 

41. N.T.—^Downing v. Marshall, 87 
NT 380 

16 aJ 21 note 26 [c] (2), 

The ozUy costs that are taxable 
agiunst the parties to equitable 
causes are those fixed by statute, and 
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those which arise out of an admin¬ 
istration of the assets in the custody 
of the court—^Tevander v. Ruysdael, 
CCAIll. 299 P. 746. 

42. Ill —Crum v. Cleveland, C, C, 
& St L. Ry Co, 212 Ill.App. 618. 

Stipulations as to costs see infra 
§ 5 

43. Utah—St. Joseph Stock Tards 
Co V. Love, 196 P 305, 57 Utah 
450, 25 ALR 569. 

44. US—The Daniel Kem, DC. 
Wash, 29 P 2d 288, granting mo¬ 
tion, 27 P 2d 920—-Parkeison v. 
Borst. La, 256 P. 827, 168 CCA. 
173. 

45. NT—^Nunnery v Bobrose De¬ 

velopments, 298 NT.S. 146, 163 
Misc 829—Travelers’ Ins Co v. 
Rabinowitz, 214 N.T.S 39, 126 

* Misc 555—Wigdor v. Archibald, 
186 N Y.S. 614, 113 Misc. 643. 

Tex.—U S Casualty Co v Hampton, 
CivApp, 293 S.W 260. 

46. Cal.—Moss V Underwriters* Re¬ 
port, 83 P.2d 603—In re Johnson’s 
Estate. 246 P. 1089, 198 Cal. 469— 
Sime V Hunter, 202 P 967, 65 Cal. 
App. 167 

dfiT- N.T.—^Mercantile Factors* Cor¬ 
poration V Warner Bros Pictures, 
214 N.TS. 273, 215 App Div 630, 
affirmed 165 NB. 873. 244 NT. 604 
—In re Manzl, 280 N.T.S. 643. 156 
Misc 670—^Travelers* Ins Co. v. 
Rabinowitz, 214 NTS. 39, 126 

Misc 555—^A. E Nettleton Co, v. 
Story. 201 NTS. 11, 121 Misc. 268. 
ND—'Thorvaldsen-Johnson Co. v. 

Cochran, 262 N.W. 268, 64 N.D. 367. 
Or—^BCasbrook v. Lynch, 30 P 2d 358, 
146 Or 363. 

Pa.—^Pema v. Allentown Italian So¬ 
ciety, 19 PaDist & Co. 440, 16 
Lehigh LegJ. 264 

SD—Gage, v Dunning, 194 NW. 
1021, 46 S.D 563. 

Utah.—St. Joseph Stock Tards Co. 
V Love, 196 P, 306, 67 Utah 460, 
25 ALR. 669 

Wash—Generaux v. Petit; 19 P.2d 
911, 172 Wash. 132. 

48. Cal.—Sierra Union Water, eta» 
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tory method is strictly pursued in making* the allow¬ 
ance of costs.^^ A statutory provision merely fixing 
the amount of the costs if they are awarded does 
not give a party a right to costs.^® 

Delegation of power to make rules for imposir- 
tu>n of costs. While the power to .impose costs 
must ultimately be found in some statute, the legis¬ 
lature may nevertheless grant the power in general 
terms to the courts, which in turn may make rules 
or orders under which costs may be taxed and im¬ 
posed but the courts cannot make such rules or 
orders and impose costs thereunder, unless the pow¬ 
er so to do is expressly given them by statute,^^ or 
ratified by legislative enactment's 

§ 3. Constitutional and Statutory Provisions 

a. In general 

b. Operation of statute as affected by 

time of enactment 


a. In General 

The legislature may require the payment of reason¬ 
able costs and disbursements in all litigated cases The 
statutory provisions relating to costs generally should be 
strictly construed and applied. 

The legislature has the constitutional power to 
require the payment by litigants of reasonable costs 
and disbursements in all litigated cases,54 and to di¬ 
rect how they shall be disposed of when collected.^5 
It may regulate the question of costs in equity caus¬ 
es as well as at law,®® although one of the rules of 
equity is that the chancellor shall dispose of costs 
according to his discretion,® ^ 

Construction, It is generally held that a statute 
relating to costs should be strictly construed and ap¬ 
plied®® against the party asserting a right to costs,®® 
for the reason that such a statute is penal in its na¬ 
ture®® and for the further reason that it is in dero¬ 
gation of the common law,®i and that an allowance 


Co V. Woia, 77 P. 1088, 144 Cal. 
430—Sime v. Hunter, 202 P. 967, 
55 Cal.App. 157. 

Ill— Union County v. Axley, 53 Ill. 
App 670 

Mont—Gervais v Rolfe, 187 P. 899, 
57 Mont. 209. 

NT.—^Klirkpatrick v City of Bingr- 
hamton, 9 NTS 2d 718, 256 App 
Div, 19—^In re Lawrence, 245 N.Y 
S 234, 138 Misc 238 

Pa.—^Blossom Products Co v Na¬ 
tional Underwear Co , 29 Pa List & 
Co. 581, 61 York Legf.Rec 116, af¬ 
firmed 191 A 40, 825 Pa. 883 

S C —^Banks v. Columbia By, Gas & 
Electric Co, 101 S.E. 285, 113 S. 
C 99 

S.D —^Buckingrham Transp. Co. of 
Colorado v. Black Mills Transp 
Co, 285 N.W. 300, modifyingr 281 
NW. 94 

Utah.—^Hirsh v. Ogrden Furniture & 
Carpet Co, 172 P. 818, 51 Utah 
558. 

15 C J p 22 note 27, 

49. Cal.—Sepulveda v Apablasa, 77 
P2d 526, 25 Cal.App 2d 381 

Mont—^First State Bank of Thomp¬ 
son Falla V Larsen, 283 P. 960, 72 
Mont 400. 

Nevi—State v. Justice of Peace of 
Lake Tp, Pershing County, 223 P. 
821, 47 Nev 359. 

Tex—^Bassett v. Brown, Civ App, 
260 SW. 221 

Utah—Checketts v. Collmgs, 1 P.2d 
950, 78 Utah 98, 75 A.LK. 1393 

90. NT—Souhami v. Brownstone, 
177 NY.S. 729, 108 Misc. 382 

51. Colo—^Antero & Lost Park Res¬ 
ervoir Co. V Lowe, 203 P. 265, 70 
Colo 467. 

in.—Wintersteen v National Cooper¬ 
age & Woodenware Co., 197 N.B. 


578, 585. 361 Ill 95, quoting Oorpns 
Ohxls. 

15 C J p 23 note 29 
52, Ill —^Wintersteen v. National 
Cooperage & Woodenware Co, 197 
NB. 578, 586, 361 Ill 95, quoting 

Corpus Juris. 

Pa—^In re Koch, 26 Pa.Dist & Co. 
38—^Arnold v. McKelvey, 26 Pa. 
Dist, 717 

15 C.J. p 23 note 80. 

63. Ill —^Wintersteen v. National 
Cooperage & Woodenware Co, 197 
NE 678, 686, 361 Ill. 96, quoting 
Oorpns Juris. 

15 C J. p 23 note 81. 

64b Ark.—Marshall v. Holland, 270 
S.W. 609, 168 Ark 449 
Or—^Marquardt v Fisher, 296 P. 499, 
135 Or. 266, 77 A LR 266 
Costs are part of burden of lltiga- 
tion, and no litigant is deprived of a 
constitutional right by a statute 
which imposes such costs on him — 
Daniel v. Daniel, 198 P. 728, 116 
Wash. 82, 27 ALR. 177. 

Statutes held valid 

‘ (1) Imposing docket fee of twenty 
five dollars m each cause filed in su¬ 
preme court, to be recoverable as 
costs, and providing for an advance 
payment of forty dollars to clerk — 
In re Lee. 168 P. 63, 64 Okl 310, LR 
A.1918B 144. 

(2) Requiring payment in advance 
of fees allowed by law and incurred 
pending litigation as not contraven¬ 
ing constitutionally guaranteed 
rights.—^Harbison v George, 14 S.W. 
2d 405, 228 Ky 168. 

Bepsal of statute 
A statute conferring power on a 
court to award costs to the party in 
their opinion entitled is not repealed 
by implication by a statute provid¬ 
ing that another court, which is giv¬ 
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en powers theretofore possessed by 
the former court, shall have author¬ 
ity to render judgment for costs 
against the unsuccessful party in 
any proceeding.—Hutchins v. Hutch¬ 
ins, 48 App.DC. 286. 

65. Or.—^Marquardt v. Fisher, 295 P. 

499. 136 Or. 266, 77 A.L.R 265 
5& Utah—-Pacific Bond ft Mortgage 
Co v. Beaver County, 89 P 2d 476. 
67. Utah.—^Dudley v. Facer, 32 P. 
668, 8 Utah 408 

58. Ala —Cabler v. Mobile County, 
159 So. 692, 230 Ala. 118. 

Ark—-Allen v Davis, 211 S.W. 151, 
138 Ark. 154 

Cal—Sime v. Hunter, 202 P, 967, 968, 
65 Cal.App. 157, quoting Ckizpus 
Juris. 

Ga.—^Walton County v. Dean, 57 SB 
561, 23 GaApp. 97. 

Ill—Ellison V. Ward, 20 NE2d 888, 
800 Ill App 27—People v Camp¬ 
bell, 204 I11.APP 226. 

Pa.—Commonwealth v. Boyer, IS Pa- 
Dist ft Co. 254. 

S C.—^Banks v. Columbia Ry, Gas ft 
Electric Co, 101 SB. 285, 113 SC. 
99. 

Utah.—^Houghton v Barton, 165 P. 
471, 476, 49 Utah 611 

15 C J. p 24 note 55, p 25 note 67 
68b Mont—^Brunnabend v. Tibbies, 

246 P 536, 76 Mont. 388. 

60. Ill.—^Wintersteen v. National 
Cooperage ft Woodenware Co, 197 
NB. 678, 361 Ill 96—Gehrke v. 
Gehrke, 60 NE 59, 190 Ill 166. 

N T.—Tobias Tile Co. v. Topping 
Realty Co, 186 NY.S. 784, 114 
Misc. 500 

16 CJ p 26 note 67 [a] (2). 

61- U.S—The Mary, DC Wash. 238 
F 121 

Ill.—Gehrke v. Gehrke, 60 N.B. 69,. 
190 Ill 166. 
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of costs cannot be made unless authority therefor 
is clearly granted by the statute.62 It has been held, 
however, that a statute allowing costs should be 
fairly and reasonably construed and applied.^^ The 
statute must be construed so as to give effect to 
every provision thereof.®^ A special provision or 
statute relating to costs generally controls, over a 
general provision or statute relating thereto and 
if a statute provides rules with regard to costs ap¬ 
plicable generally, and also rules for special cases, 
the rules applicable to costs generally have no ap¬ 
plication to special cases, as the opposite construc¬ 
tion would render the provisions relating to special 
cases nugatory.®® A later statute as to costs is con¬ 
trolling over prior inconsistent earlier legislation.®*^ 

b. Operation of Statute as Affected by Time 
of Enactment 

The right to costs and the amount and items taxable 


are as a general rule governed by the statutes in force 
at the time of the termination of the action. The rules as 
to their allowance, however, may be changed or modified 
by statute during the pendency of an action; and such 
a statute applies to pending actions unless a contrary 
purpose IS expressed or is fairly inferable. 

Although there is some authority to the con¬ 
trary,®® the right to costs and the amount and items 
taxable are as a general rule governed by the stat¬ 
utes in force at the time of the termination of the 
action,®® the time when the right accrues ;*^® and 
not by those in force at the commencement of the 
action,as the question of costs is one which is 
solely of statutory regulation and wholly dependent 
on it, as explained supra § 2, and as '‘alterations in 
the form of procedure are always retrospective, 
unless there is some good reason or other why they 
should not be.”72 a party has no vested right to 


N T.—Tobias Tile Co v. Topping 
Realty Co, 186 NTS. 734. 114 
Misc 500. 

02. Ark.—^Peay v Pulaski County, 
148 SW 491, 103 Ark 601 
Ill —^Wintersteen v National Cooper¬ 
age & Woodenware Co, 197 NB 
678. 361 Ill 95 

La—Crespo v. Viola, 95 So. 266, 162 
La 1088 

Mont.—Brunnabend v Tibbies, 246 
P 636, 76 Mont 288 ‘ 

SC—Setzer v Odom, 176 SB, 869, 
174 S C 56. 

SD—^Buckingham Transp Co of 
Colorado v Black Hills Transp 
Co., 286 N.W 300, modifying 281 
NW. 94 

03. Wis—^Plies V Pox Bros. Buick 
Co., 224 N.W 705, 198 Wis 496— 
Duncan v. Erickson, 51 NW. 1140, 
82 Wis. 128. 

15 CJ p 24 note 56 [a]. 

04. Mont—Gahagan r. Gugler, 68 
P2d 146, 103 Mont 621. 
Bmuneratloii of various allowable 
Items of costs is not'intended to re¬ 
strict cost Items to those specifical¬ 
ly enumerated, where such provision 
is followed by a provision for the 
allowance of **such other reasonable 
and necessary expenses as are tax¬ 
able according to the course and 
practice of the court"—Gahagan v. 
Gugler, supra. 

65. Wis.—Pahl v. Komorowskl, 170 
NW. 960, 168 Wis 668 
Salatiiig to partlctaar courts 

A provision that costs shall be gov¬ 
erned by the provisions relating to 
courts of justices of the peace con¬ 
trols over a general provision declar¬ 
ing that the prevailing party shall 
be entitled to costs in the discretion 
of the judge before whom the action 
is heard—^Pahl v. Komorowslm, su¬ 
pra. 


Zn ZTew Tork 

(1) The provisions of the civil 
practice act relating to costs is not 
applicable to a municipal court, since 
the statutory right to costs in that 
court IS regulated exclusively by the 
provisions of MumCourt Code § 164, 
which completely covers the matter 
of costs in a municipal court—& 
A, Building Corporation v. Sonn, 4 
N Y S 2d 441, 167 Misc. 616—Nunnery 
V, Bobrose Developments, 298 N Y.S 
146, 163 Misc 829—Kohlberg v. Hal- 
loran, 231 NY.S. 406, 183 Misc. 304 
—^Dunne v. New York Telephone Co., 
176 NY.S 619, 107 Misc. 439, affirm¬ 
ing Dunn V, New York Telephone 
Co, 176 NYS 116 

(2) A party not entitled to costs 
in municipal court under provisions 
of municipal court code cannot seek 
them under provisions of civil prac¬ 
tice act—Lefkowitz v Stryker Arms 
Corporation, 285 NYS 28, 168 Misc. 
1, reversed on other grounds 289 N. 
Y.S 892, 160 Misc. 213. 

(8) However, the costs in a sum¬ 
mary proceeding brought in a mu¬ 
nicipal court are not governed by 
Mun Court Code I 164, but by the 
summary proceeding statute. Civ 
PracAct 55 1430, 1431, which makes 
the award of costs in the municipal 
court to the successful party, man¬ 
datory.—^Mt Hope Holding Corpora¬ 
tion V Tober, 242 N.YS 854, 186 
Misc 826 

00. NY—^Hotaling v. McKenzie, 7 
N.Y.CivProc 820 

Porto Rico.—^Torres v. Inzarry, 19 
Porto Rico 841 

67. Nev —^Agricultural Ins Co v. 
Blitz, 64 P.2d 1042, 57 Nev. 870, 
modified on other grounds 68 P 2d 
568, 67 Nev. 389 

601 Colo—Whitney v. Teichfuss, 19 
P. 607, 11 Colo. 665. 

16 C.J P 23 note 4L 
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69. N J —^Igoe Bros v. National 
Surety Co., 169 A 841, 844, 112 N. 
JLaw 243, 96 AL.R. 1422, Quoting 
CozpiLS JtiziB—Robinson v. Jack- 
son, 187 A 918, 14 NJMisc 866. 
NY—^Dreyer v Shapiro, 265 N.Y.S. 
602, 143 Misc 170, citing Coipiis 
Juris—Fargo v. Hamlin 6 N.Y St. 
297—McCann v. Bradley, 16 How 
Pr 79 

Wash—Peterson v. Jahn Contract¬ 
ing Co., 164 P. 937, 96 Wash 210 
15 C J. p 24 note 42 
Costs OIL t^e deoisioxL of an issue 
of law are to he taxed according to 
the law in force when the decision 
was made.—Crary v. Norwood, 6 
AbbPr., N.Y., 219. 

Statute in force when Judgment 
made final controls the Question of 
costs—Cam v. French, 166 P. 618, 
29 CalApp. 726. 

Time of dismissal 
Where a complaint Is dismissed 
with costs, the costs are to he taxed 
in accordance with the law m force 
at the time of dismissal.—Scudder v. 
Gon, 26 N.Y.Super. 629—16 C J. p 24 
note 42 [c]. 

TOt N.Y.—Kommel v. Karron, 283 N. 
Y S 958, 157 Misc. 557—^Lopiano v. 
New York Telephone Co, 260 N.Y. 
S. 223, 139 Misc. 831—Steward v. 
Lamoreaux, 5 Abb.Pr. 14 

71. Conn.—^Lew v. Bray, 70 A. 628, 
81 Conn 213 

N J —Igoe Bros. v. National Surety 
Co. 169 A 841. 844, 112 N. J Law 
248. 96 A.L.R. 1422, Quoting Ckirpns 
Juris. 

NY.—^Dreyer v. Shapiro, 256 N.Y.S. 
602, 143 Misc. 170, citing Corpus 
Juris. 

72m N.J —^Igoe Bros, v National 
Surety Co., 169 A. 841, 844, 112 N. 
J Law 248, 96 A.L R. 1422, Quoting 

Corpus Juris. 
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§ 3 

costs at the commencement of an action.^s The 
taxation of costs relates to procedure only,*^^ and 
it IS the determination of the suit which entitles one 
party to costs against the otherJ^ 

Change of Icmv pending action. It is competent 
for the legislature, at any time during the progress 
of a suit, to create an allowance for services not 
before provided for, and to increase or to diminish 
or wholly abolish such allowance as existed at the 
time the suit was commenced and a statute es¬ 
tablishing costs and fixing court fees applies to 
pending cases equally with those arising after its 
enactment, unless a contrary purpose is expressed 
or fairly inferable from the words usedJ7 If it is 
the manifest intention of the legislature, as ex¬ 
pressed in the act itself,or in a general law,*^^ 
that its provisions with regard to costs shall not ap¬ 
ply to pending proceedings, the costs will be fixed 
in accordance with the law in force at the time such 
proceedings were instituted, and the same rule has 
been held to apply where the intent of the legisla¬ 
ture as to the statute being retroactive is doubtful.^® 

If costs have been duly taxed, and no appeal has 
been taken, any subsequent change in the laws gov¬ 
erning costs does not affect the right to the costs as 
taxed and it has been held that, where final 
judgment is not given immediately upon the return 
of the verdict, all items of costs incurred prior to 
the verdict should be taxed in accordance with the 
law as it existed at the time of its retum.®^ 

Effect of saving clauses. If a statute relating to 


costs expressly excepts from its operation suits 
pending at the date it goes into effect, costs in such 
suits will be governed by the previous statutes re¬ 
lating to costs So, where a statute relating to 
costs provides in express terms that it shall apply 
to designated items of costs in suits previously com¬ 
menced, the statute applies only to the items of 
costs designated, and all other costs in the case will 
be governed by the former statute If a statute 
repealing or amending the statute in force at the 
time the action is commenced contains no saving* 
clause, the provisions of the later, and not of the 
former, statute apply in taxing costs.®^ 

§ 4. What Law Governs 

The laws of the state where the suit Is tried govern 
as to costs 

The laws of the state where the suit is tried and 
not the laws of the state where the contract m suit 
was made govern as to costs.®® 

§ 5. Stipulations 

A stipulation with regard to the payment or waiver 
of costs IS generally valid and binding on the parties 
to the agreement, and may be enforced by the court by 
a judgment or order in accordance therewith. 

A Stipulation is valid and binding on the parties 
that costs in a proceeding shall abide the event of 
the action, ®7 or that they shall be paid by a par¬ 
ticular one of the parties®® or be shared between 
them,®® or a stipulation is valid and binding on the 


73. N C —Bray v Williams, 49 S B3 
887, 137 NC 887. 

15 CJ. p 24 note 46 
74i Mass —Hoi lings worth & Vose 
Co V. Recorder of Land Court, 159 
NB 543, 262 Mass. 45. 

15 C J p 24 note 49 

75. Mich.—Sawyer v Studley, Walk 
163 

76. Cal—Cain v. French, 166 P 618, 
29 Cal.App 726 

NT—Dreyer v Shapiro, 266 N.T S 
602, 148 Misc 170 

16 CJ. p 24 note 48. 

An amendment Increasing the 
amount which must he recovered to 
carry costs applies to an action com¬ 
menced before, but tried after, the 
amendment was enacted—^Dreyer v, 
Shapiro, supra 

77. Iowa—Meigs v. Parks, 1 Morr 
378 

Mass.—^Hollingsworth & Vose Co. v 
Recorder of Land Court, 169 NB 
543, 262 Mass 45. 

78b Mo.—State v. Berry, 25 Mo 366. 
Nev.—^Pitch V Blko County, 8 Nev 
271. 

76. Ohio.—^Norwood v. Wooley, 9 


Ohio CirCt 196, 4 Ohio Cir.Dec. 
274. 

Porto Rico—^Portilla v. Quinones, 10 
Porto Rico 185 

Settlement of cause hefose statute 
goes Into effect 

A statute providing for the allow¬ 
ance of a certain amount as fixed 
costs on recovery in a designated 
class of actions does not apply to an 
action settled by the parties out of 
court before the statute took effect, 
and such action cannot be continued 
to judgment for the benefit of plain¬ 
tiff's attorney.—^Brago v. Smith, 36 
NTS 975, 92 Hun 536. 

80. Pa.—Schafhauser v. Amholdt & 
Schaefer Brewing Cow, 85 Pa Co 
388. 

81. SC —^Thompson v. Thompson, 6 
SC. 279. 

82. NT—Scudder v. Gori, 28 How 
Pr 166, 26 N.T Super 629, 18 Abb 
Pr 223—^Moore v. Westervelt, 14 
How Pr. 279, 13 N.T Super. 684— 
Cooper V. North, 1 HowPr. 69 

S C.—^Kapp & Rothschild v. Lyons. 
13 S.C. 288. 


83L SC —^Bartless v, Beaufort, 25 
SE. 38, 47 SC 225. 

16 CJ p 24 note 50- 
84. NT—Traver v Kipp, 4 AbbPr. 
358. 

SC—^McElwee v. Dickson,. 33 S.B. 
365, 55 SC 307. 

15 CJ p 24 note 51: 

86, NT —^Holmes v St. John, 4 
HowPr 66, 2 Code Rep 46- 

16 CJ. p 24 note 63 

80. U.S —^Heath v. Gnawold, C.C- 
Vt. 6 F 57$ 

15 C J p 23 note 33'. 

87- Minn —^Dorr v. Steichen;. 18 
Minn 26 

NT—Hertzberg v Blvidge, 142 N.T. 

a 211, 80 Misc 290 
Stipulations as to* particular items 
of costs see infra 188—261. 

88, Mo —^Lukens v. International 

Life Ins Co, App, 222 aW 9*10- 

NT—Gotham Silk Hosiery Co v. 
Reingold, 214 NT.S. 414,. 12& Misc. 
855. 

89, Hawaii —Scotti v. Kona Diev. Co 
Ltd, 21 Hawaii 4*62 

An expenditure for a transcript or¬ 
dered by the opposing partiea under 
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parties as to the amount of costs this is 

iilso true of an agreement waiving costs,although 
the case is one in which costs are in the discretion 
of the court.92 Such stipulations are binding al¬ 
though verbal,93 unless required by statute or rule 
of court to be m writing.®^ Only those who are 
parties to the agreement are bound thereby ;95 but 
counsel of plaintiff of record may bind the use 
plaintiff by an agreement that he shall pay costs.®® 
An agreement that charges for certam services at 
the trial shall be taxed as costs cannot be implied 
from the mere fact that both parties consent to the 

services,®? 

Construction and operation. The costs covered 
by such a stipulation, and the liability therefor, de¬ 
pend on a proper construction of the provisions of 
the stipulation ;9 8 but as a general rule the term 
“costs,” as used in a stipulation for payment of 
costs, includes only such costs as are ordmarily and 
legally taxable,9 9 and does not authorize an award 
of an extra allowance,^ or attorney’s fees, except in 
jurisdictions in which such fees are taxable as 
costs.® Under a stipulation that the same verdict 
may be directed in actions on other contracts in¬ 
volving a common question of fact as is rendered in 


the case tried, thereby making unnecessary a sepa¬ 
rate trial of each action, a trial fee may not be had 
in other than the one action in which a trial is had ,3 
and under a stipulation, m an action m the nature 
of an interpleader, that each party shall pay his own 
costs, the same rule for taxation of costs may be ap¬ 
plied on appeal.^ 

Where an order is made authorizing the changing 
of a suit in equity to an action at law on condition 
that defendant’s costs be paid within a certain time, 
an agreement in writing for an extension of time 
for payment of defendant’s costs, made by the at¬ 
torneys of the parties, subsequently filed with the 
papers in the case, is a waiver by defendant of the 
condition as to pajment of costs at the prescribed 
time.® 

Methods of enforcement Although there is some 
authority to the contrary,® the better rule seems to 
be that, where a stipulation has been made as to 
payment of costs, the court in which the action is 
pending will enter judgment for costs in accordance 
with the stipulation.? It cannot order one party 
to pay all of certain fees, the payment of which they 
have agreed to share, irrespective of the outcome of 
the case but if, in case of such an agreement, one 


an unqualified agreement entered 
into by them that each would pay 
one half of the expense is not tax¬ 
able as costs in favor of the prevail¬ 
ing party —Scott v Kona Dev Co , 
Litd, supra 

80l Ala—Clio Banking Co v Brock, 
85 So 297, 204 Ala 67 
NT—Schaller v Moore, 3 N.YS.2d 
<25, 254 App Div 553 
Offset for more than stipulated stun 
Where, in a condemnation proceed¬ 
ing by a city, the city and owners 
and attorneys stipulate that a cer¬ 
tain sum be paid to the city for 
costs and disbursements on certain 
appeals out of allowance made to the 
owners for disbursements and wit¬ 
ness* fees, etc, the city Is not enti¬ 
tled subsequently to an offset for 
more than the sum so stipulated, al¬ 
though the city’s costs and disburse¬ 
ments on the appeals exceed the stip¬ 
ulated sum —In re Mohansic Lake 
and Little Mohansic Lake, Town of 
Torktown, Westchester County, 278 
N.TS. 221, 243 App Dlv. 810 

91. Mass.—Coburn v Whitely, 8 
Mete 272. 

16 aj p 107 note 88 

92. N Y —New York Real Hist Corp 
v Harper, 66 N.H. 660, 174 N.Y. 
123. 

16 C.J. p 107 note 89 

93. NT.—Otman v. Fish, 1 HowPr 
185 

9^ IlL—Continental Beer Pump & 


Plumbing Co v George J Cooke 
Co, 132 NE 569, 299 Ill 104 
NY—Hesse-Schnitt v Brahe, 234 N 
Y S 636. 134 Misc. 67. 

15 C J p 107 note 91. 

95w Ky —Schawacker v McLaugh¬ 
lin, 40 S W 935, 139 Mo 333 

15 C J p 107 note 94. 

96. Va—Pates v. St Clair, 11 Gratt 
22, 62 Va 22 

97. U S.—United Waterworks Co. v. 
Stone, D C Mass., 29 F 2d 428 

98. NY —General Outdoor Advertis¬ 
ing Co V R C Maxwell Co, 272 
NTS 366, 241 App Dlv 444 

TThsocoessftil litigant to pay all costs 
Where an appeal is taken, but be¬ 
fore It IS decided the parties agree 
that the costs of two copies of the 
record may be paid out of the fund 
in dispute and that the unsuccessful 
litigant should in the end pay all the 
costs, the appellee is not made lia¬ 
ble for any of the costs on account 
of the modification of the judgment 
appealed from when m fact such 
modification was in no sense a de¬ 
feat of said appellee—^Miller v. Mt. 
Savage Furnace Co, 18 Ky Op. 19. 

99. Ill.—Crum v. Cleveland, C., C & 
St L. Ry Co, 212 Ill App 518. 

N T —General Outdoor Advertising 
t Co V, R. C. Maxwell Co., 272 N Y. 
S 366, 241 AppDiv. 444. 

16 CJ. p 107 note 95 

'^Oosts of suit” in a judgrment for 
costs must be cojistrued to mean 
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only such costs as the trial court 
had authority to enter, and hence 
not to include costs in the appellate 
court on a prior appeal.—Crum v. 
Cleveland, C, C. & St L. By. Co., 
212 Ill App' 518 

1. NY —People v. Fitchburg R Co. 
18 N Y S 269, affirmed 30 N.E. 1011. 
133 N.Y. 239. 

15 C J p 107 note 95 [a]. 

Extra allowances generally see infra 
§§ 201-210 

2. Mass.—^James v. Bligh, 11 Allen 
4 

Ohio —^McDonald v. Page, Wnght 
121 

16 C.J. p 107 note 95 [b] 

Attorney's fees as costs generally 

see infra $ 218 

3. NY —^Kranzer v. Automobile Ins 
Co. of Hartford, Conn, 209 NT.S. 
666, 124 Misc 866. 

4. Or.—^Weyerhaeuser Timber Co 
V. First Nat Bank, 38 P 2d 48, 160 
Or. 172, aflirmed 43 P.2d 1078, 150 
Or. 372. 

5. Mass—Crossman v Griggs, 74 
NE. 358, 188 Mass 156 

6b NY —Safford v. Stevens, 2 Wend. 
158. 

16 CJ. p 108 note 99 

7. Minn—^Dorr v Steichen, 18 Minn. 
26 

15 C J. p 108 note 1. 

8. Ga—^Ford Motor Co. v, Patter-t 
son-Pope Motor Go., 194 ^.E. 69, 
66 Ga App 794. 
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of the parties pays the whole of such fees by reason 
of the failure of the other to pay his share, the 
court, in rendering a decree for the latter, may or¬ 
der one half of the fees so paid to be deducted from 
the amount to be paid to him,® 

§ 6. Costs to Abide Event 

Costs to abide the event may be taxed only where 
the event is determined. 

Costs awarded to abide the event may be taxed 
only where the event is determined.^® Questions 
relating to costs to abide the event are more fully 
considered hereafter in dealing with costs on re¬ 
versal, on an appeal or error from a court of supe¬ 
rior or general jurisdiction, infra §§ 309, 34S : and 
on appeal from or certiorari to a court of inferior 
or limited jurisdiction, infra § 400 

§ 7. Time of Vesting of Right 

The right to costs. In an action at law, generally does 
not vest until final judgment has been rendered; but in 
equity the oourt may give costs in intermediate stages 
of the cause. 

In action at law. As a general rule in actions at 
law no liability for or right to costs accrues until 
a final judgment has been rendered in the cause.^i 


This rule applies to fees taxed as costs in favor of 
a referee,12 and costs awarded on determining a 
demurrer, with other issues remaining to be dis¬ 
posed of.i® A judgment is final, for the purposes 
of this rule, which determines all the issues raised 
by the pleadings under the facts as they then exist, 
notwithstanding it reserves the power to determine 
the facts as to the result of proposed operations and 
to grant injunctive relief.i^ The only limitation of 
the general rule is in the case of interlocutory costs, 
where a court in accordance with a statute author¬ 
izing it, directs the costs to be paid at once;i5 and 
under some statutes the right to costs accrues at 
the time the judgment is rendered, although it has 
not become final or entry thereof has not been slay- 
ed.i6 

In courts of equity a different rule prevails, 
these courts have a large discretion in the matter 
of costs and may give costs in intermediate stages 
of a cause without waiting for a final decree ^7 
This power of equity, however, applies only to ac¬ 
crued costs, and not to future costs,as by giv¬ 
ing to the prevailing party the incidental costs 
which have arisen during the progress of the cause 
about a matter completely disposed of by the 
court.1® 


B. PREVAILIISra OE SUCCESSFUL PAETY IN GENEEAL 


§ 8. In General 

Costs, as a general rule, are given to the prevailing 
party; but except where such party is entitled to them 


at a matter of right the taxation of costs Is d^norally 
Within the discretion of the trial court. The ‘^prevailing 
party'' is the party in whose favor the decision or verdict 
Is or should be rendered and Judgment entered. 


9. RI — ^Bngrlit V Wilcox, 108 A. 
177, 42 RI 404. 

Cost of traaitoxlpt 
Where transcript was prepared by 
asrreement of the parties, used at 
the request of the parties by the 'tri¬ 
al justice to assist him in his deci¬ 
sion of the cost, and the parties 
agreed to share the expense, but re¬ 
spondent failed to pay his share, and 
the whole cost was paid by complain¬ 
ant, the court did not err in provid¬ 
ing in decree for deduction from the 
amount to be paid by the complain¬ 
ant of one-half of the cost of the 
transcript.—^Bright v Wilcox, supra 

10. N.T.—^Blume v Beaber, 269 N 
TS 202. 160 Misc 621 

BifftmxBemesLts 

Where a statute provides that a 
party entitled to costs may tax dis¬ 
bursements, but the costs are award¬ 
ed to abide the event, and the event 
Is not determined, disbursements 
may not be taxed—^Blume v Beaber, 
supra. 

11. Idaho.—^Rhodenbaugh v. Stmgel, 
174 F 604, 31 Idaho 694. 

La.—Crespo v. Viola, 95 So 266, 162 


La. 1088—Suthon v Viguene, 62 
So 138, 132 La 1049. 

16 C J p 105 note 64. 

Beasoa, for role 

“Until final judgment, the Inci¬ 
dence of the costs IS not determin¬ 
able, and any attempt to adjudicate 
the correctness of the items, at the 
instance of one party, might be fu¬ 
tile, since the moving party might 
not be adjudged, by the final judg¬ 
ment, to pay the costs, and hence 
would not be interested in their 
amount or legality”—^Parkerson v. 
Borst, La,, 256 F 827, 828, 168 Ca 
A 173 

Costs out of a fund are not pay¬ 
able until the fund has been ad¬ 
judged subject to costs, on the ter¬ 
mination of the case —Ballin v 
Perst, 65 Ga. 646 

Property of party OMt cannot be 
appropriated for payment of costs 
until final judgment has been ren¬ 
dered against him.—Ward v. Barnes 
22 S B 133, 96 Ga. 103. 

12. Mo.—Conroy v. Frost, 88 Mo. 
App 351 

13- N.Y—^Robinson v. Hall, 36 Hun 
* 214. j 

16 C.J. p 106 note 64 [e], • I 
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114, Cal —^People's Ditch Co v. Foot¬ 
hill Irr Dist., 11 P2d 86. 123 Cal. 
App 267 

Judgments held not final 

(1) An order by an appellate court 
that the "Judgment be reversed” as 
to costs of the appeal—^Bllis v. Ag¬ 
ricultural Ins. Co., 9 Pa Super. 392, 
43 Wkly.NC 480 

(2) Dismissing complaint as to 
part of the issues —^Flanagan v. 
New York City, 125 NY.S 243, 140 
App Div 900 

15. Mo.—Trail v. Somerville, 22 Mo. 
App 308. 

15 O J p 106 note 65 

16. Cal —^Eaton v. Southern Pac. 
Co, 160 P 687. 31 Cal App 379. 

17. Colo—Benham v Miller, 207 P. 
592, 694, 77 Colo. 461, Quoting Cor¬ 
pus Juris. 

Ill—Van Tieghem v. Sushenka, 264 
Ill App. 409. 

15 CJ p 106 note 66 

18. Colo—Benham v. Willmer, 207 
P. 692, 77 Colo. 451. 

19. U S —Avery v Wilson. C C.N Y., 
20 F 856 

16 CJ p 106 note 66 [b]. 
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Costs in civil cases, under the statutes providing 
therefor, as a general rule abide the event and fol¬ 
low the result of the action or proceeding, and are 
given in favor of the prevailing party and against 
the unsuccessful party ,20 and, as noted hereafter, 
this rule generally applies in an action at law, infra 
§ 9, and also in a suit in equity, infra § 10 b, but 
the rules applicable to the taxation of costs in eq¬ 
uity and m law cases respectively differ somewhat, 
the costs in law cases being more strictly limited, by 
statutory or other authority, than ki equity cases .21 
However, where the case is within the terms of a 


§ 8 

statute which allows costs as a matter of course, the 
nature of the action, whether legal or equitable, is 
immaterial ,22 and except where the prevailing par¬ 
ty IS entitled to costs as a matter of right the al- 
low'ance or taxation of costs is generally within the 
sound discretion of the trial court,23 and although 
it has no inherent power to tax costs to the losing 
party,24 it may, in the exercise of its discretion, un¬ 
der the facts and circumstances of the case, tax 
them otherwise than m accordance with the general 
rule.25 Such discretion, however, must not be exer- 


aOw us.—Seeley v. Cornell. CCA, 
Tex, 90 F.2d 562—In re Kootenai 
Motor Co.. IXaidaho, 48 P,2d 462— 
Bastrop State Bank & Trust Co v 
U S. Daiia.. 7 FSupp. 1006 
Cal—Sepulveda v. Apablasa. 77 P2d 
526, 25 Cal.App.2d 881 
—^Holly BDlII Grove & Pruit Co 

V. Wicker, 148 So. 882, 107 Fla 766 
—^Wilhelm V Adams, 136 So 397, 
102 Fla. 669. 

Lia.—Gumbel v. New Orleans Ter¬ 
minal Co.. 173 So. 518, 186 Lia. 882 
—White V. City of Gretna, 105 So 
254. 169 La. 141—Jones v Hardy, 
123 So 472, 11 LaApp 298 
Minn —Judd v City of St Cloud, 272 
NW 577, 687. 198 Minn 590— 
Schaller v. Town of Florence, 269 
NW 826. 198 Minn 604—Cardolf 
V Cardoflf. 189 NW 124, 162 Minn. 
399. 

Mo—^tna Ins. Co. v. O’Malley, 118 
S.W.2d 8. 342 Mo 800, 

NT,—In re Manzi, 280 NTS 643, 
166 Misc. 670—^Standard Air Con¬ 
ditioning: v Chinitz, 8 N T S 2d 
896 

Or.—^In re MacMullen’s Estate, 244 
P 664, 117 Or. 606, denying: rehear¬ 
ing 248 P. 89. 117 Or. 505—In re 
Waters of WUlow Creek, eto, 287 
P. 682, 119 Or. 166, denying re¬ 
hearing 286 P. 487. 119 Or 156, or¬ 
der modified 286 P. 763, 119 Or 165, 
and decree modified 289 P. 123, 119 
Or. 156. 

Philippine.—^Parrado v. Jo-Juayco, 4 
Philippme 712. 

Tex.—^Bdds v. Edds, Oiv.App, 282 S. 

W. 688. 

Va.—^Brumley y. Qrlmstead, 196 SB 
668. 176 Va. 840. 

Wash—Puget Sound Machinery De¬ 
pot V, Granston. 287 P 1008, 186 
Wash. 424. 

WVa.—Hicks V- New River & Poca¬ 
hontas Consol* Coal Co., 120 S E 
898. 95 W.Va. 17. 

Where vexOiet is adverse to plain¬ 
tiff, defendant la entitled to judg¬ 
ment for costa and disbursements — 
Hurst V Larson, 184 P. 258, 94 Or 
211 . 

On an oziglnSl nnsnooessfnl de¬ 
mand pl ain would ordinarily be 
bound for coats*—^Prloe v Town of 
BuBton, 189 So. 65, 19 LaApp. 866 


In statutory action to detexnine 
adverse claims, a ’prevailing party” 
is entitled to recover costs against 
each contesting adversary In the ac¬ 
tion —Hart v. Casterton, 227 N.W 
183, 68 ND 667 

In Puerto Bieo, under the express 
provisions of Gen.Orders 1899, order 
No 118 art 63, a litigant whose de¬ 
mands have been in all thingrs denied 
has all the costs of the litigation 
taxed against him—^Banco Territori¬ 
al v Arvelo, 7 Porto Rico 651—^15 C 
J p 26 note 69 [b] (1) (2). 

21. US —T H Symington & Son v 
Symington Co . D.C Md, 12 F.Supp 
391. 

Eanity rules not applicable 

Although a complaint contains a 
prayer for equitable relief, yet, where 
the action Is disposed of solely as 
one in ejectment, the equity rules as 
,to costs cannot be applied.—^McKay 
v Nichols, 188 N.T.S. 799, 197 App. 
Div 246 

22. Cal—^Tomni v Ericc&en, 21 P 
2d 566, 218 Cal 39 

23. '' U S —^Bankers Securities Corpo¬ 
ration V. Ritz Carlton Restaurant 
and Hotel Co., of Atlantic City, C 
C,AN.T., 99 F.2d 51, reversing, D. 
C, In re Ritz Carlton Restaurant 
& Hotel Co., 24 FSupp 78—L 
James & Co. v Galveston County, 
Tex., C.CATex, 74 F 2d 313— 
Freund v Johnson, CC.A.I11., 46 F 

*2d 272, certiorari denied 51 S.Ct 
495, 288 U.S 849, 75 LEd. 1467— 
Ladd V. Perry, CC.AI11, 40 F.2d 
266—Boston Sand & Gravel Co. v 
U. S, CCAMass, 19 F 2d 744, 
modifying, DC., 16 F.2d 643, af¬ 
firmed, G C A., U S. V Boston Sand 
& Gravel Co, 28 F2d 839, and af¬ 
firmed Boston Sand & Gravel Co., 
49 S.Ct. 52, 278 US. 41, 78 LEd 
170. 

Cjai—^Wachner v. Richardson, 68 P 
2d 714, 14 Cal App 422. 

Ill.—Phelps V City of Chicago, 162 
NB 119. 331 HI. 80—Atkinson v 
McKeogh’s Estate, 1 N.E.2d 267. 
284 niApp 86. 

1 ^^ 133 —^Mutual Ben. Health Sa Acci¬ 
dent Ass’n V. Blaylock. 143 So 406» 
168 Miss. 667, 87 AL.R. 679—^Ta- 
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lobusha County v Davis, 111 So. 
84. 148 Miss 153. 

Neb—In re Nielsen's Estate, 280 N 
W 246, 136 Neb 110 
N J.—Martin v. Saddle River Tp. 
Building & Loan Ass'n, 187 A. 366. 
117 N J.Law 224—^Waterbury v. 
Public Service Electric & Gas Co., 
171 A. 779, 12 NJ.M1SC 362. 

Or —^In re MacMullen's Estate, 244 
P 664, first case, 117 Or 506, deny¬ 
ing rehearing 243 P. 89, 117 Or 
505. 

Pa.—^Appeal of Rowland, 187 A 282, 
123 Pa.Super 447 

Tex —Thomason v. Wiebusch, Civ 
App.. 89 S W 2d 462, reversed on 
other gnrounds Peunfoy v "Wie- 
busch. Com.App, 117 SW.2d 773— 
Butler V. Jenkins Oil Corporation, 
Civ App. 68 S W.2d 248, affirmed 
97 S.W2d 466, 128 Tex. 366—Post¬ 
al Savings & Loan Ass'n v. Powell, 
Civ App, 47 S.W,2d 343—McGrady 

V. Clary, Civ App, 247 S.W 1099— 
Hines V. Meador. Clv.App., 198 S 

W. 1111, error refused. 

■Wis —Commercial Casualty Ins Co 
V. Frost, 239 N.W 454. 206 Wia. 
178 

Detexmluatioa of items allowabla 
for costs IS largely within trial 
court's discretion—^Mjirphy v. F. D. 
Cornell Co., 294 P. 490, 110 Cal.App. 
452. 

Xh statutory aotiou in aid <Kf at- 
taohmeot, by plaintiff and sheriff 
jointly, costs as against plaintiff are 
not matter of nght but rest xn dis¬ 
cretion of court.—P. V Baranowsky 
Co. V. Guaranty Trust Co. of New 
Tork, 286 N.T S 997, 247 App-DIv. 
169. 

2^ Iowa.—Hensen v. Hensen, 2.38 
N.W 88, 212 Iowa 1226. 

as. U.S —^Bastrop State Bank & 
Trust Co V. U S., D.C.La., T F. 
Supp 1006. 

Ill.—^Fleming v. Dillon, 18 N.B 2d 
9X0, 870 ni. 326. 120 A.L.R. 1218. 
Suooessfdl plalutiff Improperly taxed 
Where defendant m an action of 
trespass to try title could have 
avoided the payment of costs by dis¬ 
claiming an Interest in, or possession 
of, the premises, but failed to do so 
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cised in an arbitrary or capricious manner,but 
must be exercised properly and on grounds calling 
such discretion into existence and in the absence 
of abuse of the discretion its exercise is generally 
not subject to review in an appellate court, as ex¬ 
plained in Appeal and Error § 136. Under some stat¬ 
utes, the court is authorized to allow costs which 
are discretionary only when that discretion is vested 
by statute in the court .28 

Ordinarily the successful party, although he may 
be denied costs, does not pay them;29 and a statu¬ 
tory provision declaring that the prevailing party 
in a civil suit shall recover costs has been held to be 


mandatory, and that the court is without discretion 
to tax costs against such party.^O On the other 
hand, a party who does not prevail is generally not 
entitled to costs as against the adverse party.3 1 

''Premding party.*" The ‘'prevailing party”, 
within the meaning of the general rule that such a 
party is entitled to costs, is the party in whose fa¬ 
vor the decision or verdict in the case is or should 
be rendered and judgment entered,3* and in deter¬ 
mining this question the general result should be 
considered, and inquiry made as to who has, in the 
view of the law, succeeded in the action.33 A par- 


and under a statute admitted claim 
of title or possession by pleading to 
merits, the order taxing costs against 
the successful plaintiff will be set 
aside, in the absence of a show¬ 
ing that such costs were properly 
taxed against him —^McGrady v. 
Clary, TexCivApp* 247 SW. 1099. 
20 , US—Ladd v. Perry, C.C.AI11, 
40 F.2d 265. 

27. Mo.—^Bush V Norman, 226 SW. 

1028, 205 Mo App 674 
N J —^Martin v Saddle River Tp 
Building & Loan Ass’n, 187 A 
366. 117 NJ.Law 224 
Judgment as to costs held Improper 
In lessee’s action of trespass and 
ejectment against sublessee for 
breach of sublease, judgment for 
sublessee for costs was improper, 
where evidence was improperly ad¬ 
mitted and where evidence establish* 
ed that sublessee was guilty of 
breach of covenant of sublease,— 
New England Transp Co. v. Doorley, 
R.I, 197 A 206 

2& Cal—Puppo V. Larosa, 280 P. 
440, 194 Cal 721—Sepulveda v 
Apablasa, 77 P 2d 526, 25 Cal App 
2 d 381. 

29. Cal—^Purdy v. Johnson, 280 P. 
181, 100 Cal App 416 

N.Y—Stevens v Central Nat Bank 
of Boston, 61 NB 904, 168 N.T. 
560—^In re Wolke’s Estate, 279 N. 
TS 106, 155 Misc. 235 
A third opponent recovering part 
of the property sequestered as the 
property of a partnership under a 
sequestration order should not be re¬ 
quired to pay costs —^Duplantis v. 
Barrow. 116 So 568, 165 La. 1091 

30. Mo—^Newton v Olson-Schmidt 
Const Co, 248 S.W. 929 

31. Ohio —C I T Corporation v, 
Morse, 181 NE 265, 42 Ohio App 
94 

Attachment plaintiff 
Where plaintiff in attachment case 
did not recover in municipal court 
and did not file appeal bond which 
would take up attachment, court im¬ 
properly assessed costs of storing 
attached property against defendant. 


—C. L T. Corporation v. Morse, su¬ 
pra 

Declaratory Judgment 
Where a petitioner does not have 
the legal right to petition for a -de¬ 
claratory judgment, the costs of the 
proceeding should not be imposed on 
one of the respondents who gave no¬ 
tice of a claim—^Appeal of Rimmel, 
96 Pa Super. 488. 

32. US —S V. Minneapolis, St 
P & S. S. M. R. Co, D C Mmn., 285 
P 961 

Mo—^Herrmann v. Kaiser, App, 86 
S W.2d 928. 

NT—^ECansen v. Levy, 248 N.T S 
200, 139 Misa 693—^Dunne v New 
York Telephone Co., 176 N Y S. 619, 
107 Misc 439 

Wash —^Nowogroski v, Southworth, 
170 P. 1011, 100 Wash. 336—Em-, 
pire State Surety Co. v Moran 
Bros. Co, 127 P. 1104, 71 Wash 
171. 

Parties held '^prevailing party” 

(1) In action against indorser of 
certificates of deposit, plaintiff who 
was adjudged to be holder and owner 
of such certificates, although denied 
recovery for want of notice of dis¬ 
honor.—^Silberschmidt v. Moran, 250 
P. 206, 79 Cal.App. 633. 

(2) Injured employee, in recover- 
mg more compensation for injuries 
than employer and insurer had pajd 
him—^Kirby v. Wax. La.App, 168 So 
553. 

(3) One recovering judgment set¬ 
ting aside judgment against him — 
Marsh v. Tiller, TexCivApp, 293 S. 
W 228. 

(4) Party who obtained verdict on 
third trial after Jury’s disagreement 
in previous trials, as entitled to 
costs of three trials —Shinkle v 
North Coast Transp. Co, 19 P 2d 
1111, 172 Wash 276 

<6) Where plaintiff obtains a sum¬ 
mary judgment against the maker of 
a note, and action against the in¬ 
dorser is disposed of by agreement, 
and the indorser is denied recovery 
on a counterclaim against plaintiff 
tried without objection, plaintiff is 
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the prevailing party entitled to costs 
and disbursements, if the action has 
been severed—^Donner v White, 268 
N.T.S 66 , 149 Misc. 709. 
Declaratory Judgment 

In proceeding for adjudication of 
rights in the nature of a declaratory 
Judgment regarding validity of li¬ 
censes in which court declared li¬ 
censes of both plaintiffs and defend¬ 
ant invalid, costs of the proceeding 
Including costs in trial court. were 
taxed against defendant, since the 
plaintiffs substantially prevailed — 
Brumley V. Grunstead, 196 S.E. 668 , 
170 Va. 340. 

XXL attachment 

<1) Costs arising out of attach¬ 
ment proceedings are taxable against 
defendant, where plaintiff recovers 
Judgment and defendant abandons 
his claim for damages for wrongful 
attachment —^Hall v. Carroll, Tex. 
Civ.App., 67 SW.2d 1068 

( 2 ) Where plaintiff sued out an at¬ 
tachment for rent becoming due aft¬ 
er commencement of the action, and, 
on a plea of abatement, judgment 
was rendered sustaining the attach¬ 
ment, whereupon defendant pleaded 
full payment of the rent as It be¬ 
came due after the commencement 
of the action, on which plea Judg¬ 
ment was rendered for defendant, 
the. costs accruing both before and 
after the determination of the is¬ 
sue raised by the plea In abatement 
should be taxed against plaintiff, un¬ 
der a statute providing that the 
prevailing party shall recover costs 
—-Schafer v. Roberts, Mo App, 148 
SW. 393. 

State highway committee which is 
made a party to a suit between sub¬ 
contractors and a principal contrac¬ 
tor because of its possession of a 
reserve fund and pleads its readiness 
to pay the fund into court which it 
IS permitted to do is entitled to costs 
as a prevailing party.—^Rachow v 
Philbrick & Nicholson, 268 P. 876, 
148 Wash 214. 

33. N.C—^Bundyv Commercial Cred¬ 
it Co.. 163 S.B. &76, 202 NC. 604 
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ty may be the prevailing party, although immaterial 
matters are decided against him,34: or the other par¬ 
ty IS successful m defeating the larger part of his 
claim, 36 or has an affirmative defense decided in his 
favor,36 and even though the judgment is errone¬ 
ously rendered, if the adverse party entitled to the 
j'udgpment does not appeal from the erroneous judg¬ 
ment 37 A defendant who obtains a dismissal of the 
complaint is the prevailing party,3 8 as is also a par¬ 
ty who is granted a new trial after verdict against 
him.33 In the absence of a special statutory pro¬ 
vision, It is the final judgment obtained, and not the 
disposition of some question in controversy, that de¬ 
termines who IS the prevailing party and entitled to 
costs and as respects the allowance of costs 


there can be but one final judgment,4i and if there 
is only a single plaintiff and a single defendant there 
can be but one prevailing party.‘*3 

§ 9. In Action at Law in General 
a General rule 
b. Modifications of rule 

a. General Rule 

Costs, in an action at law, generally go to the pre¬ 
vailing party as a matter of right. 

In an action at law, under the statutes relating to 
costs, the costs generally follow the judgment, and 
the prevailing party is entitled to costs43 as a mat¬ 
ter of right,44 unless there is some special statute 


—Patterson v Ramsey, 48 S.E 
811, 136 NC 561 
TJstuy OB real Isnme 
Where, in an action to restrain a 
pledgree from collecting certain ac¬ 
counts, defendant asserts a right to 
collect the accounts by virtue of a 
written contract, whereupon plaintiff 
seeks to recover the penalty pre¬ 
scribed by law for usurious loans, 
and as the case develops, allegations 
of usury raise the real controversy 
and issue between the parties, and 
on which issue the jury find in fa¬ 
vor of defendant, plaintiff is not en¬ 
titled to recover costs on the allega¬ 
tion of usury—^Bundy v Commer¬ 
cial Credit Co, 163 SE 676, 202 N. 
C 604 

34. Kan —^Ross v City of Cedarvale, 
255 P 43, 123 Kan 344. 

35, N.Y.—^Dunne v. New York Tele¬ 
phone Co. 176 NYS. 519, 107 Misc. 
439 

3db Wash—^Nowogroski v South- 
worth, 170 P. 1011, 100 Wash 336 

87. N.Y —^Ashton Holding Co. v 
Manhernes, 192 N.Y.S 770 

88. NY—Lefkowitz v. Stryker 
Arms Corporation, 289 N.Y S. 892, 
160 Misc 213, reversing 285 NYS 
28, 158 Misc 1. 

Costs on dismissal generally see in¬ 
fra $ 68 

39. Wash —^Klock Produce Co v 
Diamond Ice & Storage Co., 168 
P 476, 98 Wash 676 

40. NY—Sheridan v Simon, 179 N 
YS 872 

^The true aiid only test of liabili¬ 
ty for costs depends upon the na¬ 
ture of the final judgment, and the 
party cast in the suit is the one 
upon whom the costs must fall”— 
Ritchie V Ritchie, 135 S.E. 458, 459, 
192 Na 638. 

41. NY—^Nunnery v. Bobrose De¬ 
velopments, 298 N.Y.S. 146« 168 
Misc. 829. 

Xn action on note 

Where plaintiff is the prevailing 


party in an action on a note against- 
the maker and indorser, but obtains 
a summary judgment against the 
maker and does not obtain a sever¬ 
ance of the action as against the in¬ 
dorser, plaintiff, although the pre¬ 
vailing party, is not entitled to costs 
as against the indorser, since only 
one judgment can be entered—Don- 
ner v White, 268 NYS 56, 149 Misc 
709. 

42. NY—Hansen v Levy, 248 NY 

5 200, 139 Misc. 693—Kohlberg v 
Halloran, 231 NYS 406, 138 Misc 
304 

It is plaintiff or defendant, but not 
both, who may be the ‘‘prevailing 
party”—^Nunnery v Bobrose Devel¬ 
opments, 298 N.YS, 146, 163 Misa 
829. 

43. XT S —^Momss v First Nat. Bank 
in Dallas, CCATez, 45 F2d 577 
—H Symington & Son v Sy¬ 
mington Co , D.C Md, 12 F Supp 
891—Wheeler v Taft, CC-ADa., 
261 F 978, certiorari denied 40 S. 
Ct 684, 253 US. 490, 64 L.Bd 
1028 

Ala—^Pirst Nat Bank v. Watters, 79 
So 242, 201 Ala 670 
Ark—^Du Vail v Witt, 118 SW.2d 
861, 196 Afk 560—^First Nat Bank 
V Scranton Coal Co., 12 SW.2d 
6, 178 Ark. 643—^Boynton Land & 
Lumber Co v Hawkins, 183 SW 
959, 122 Ark 374 

CaJ,—^Hansen v Covell, 24 P.2d 772, 
218 Cal 622, 89 ALR. 670 
Colo—^Wallace Plumbing Co v Dil¬ 
lon, 213 P. 180, 73 Colo. 10 
Iowa—Chambers v. First State Bank 

6 Trust Co. of Fort Dodge, 264 N 
W 309, 218 Iowa 63 

Ky—Champion v Le Van, 109 SW, 
2d 404, 270 Ky 139 

Md—^Hiser v. Webster, 114 A. 897, 
139 Md 236 

Mich—^Rubsam Corporation v. Gen¬ 
eral Motors Corporation, 279 N.W. 
496, 281 Mich 716, amending 276 
N.W. 736, 281 Mich 691 
Mmn-^udd v. City of St. Cloud, 272 
N.W. 677, 198 Mmn 590. 
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Mo—^Bush V. Norman, 226 SW. 1028, 
205 Mo.App. 674 

Neb—Ericsson v Streitz, 273 NW. 
17, 132 Neb. 692 

KC—Ritchie V. Ritchie, 135 SE 458, 
192 N.C 538 

Or—^In re McMullen's Estate, 244 P 
664, 117 Or 606, denying rehearing 
243 P 89, 117 Or 605 
Pa.—^Finn, Iffland & Co v Sobel, 163 
A- 331, 107 Pa.Super. 81. 

Tex.—Kerzee v Aultman, Civ App , 
291 SW 293—^Austin Bros. Bridge 
Co v Road Dist No. 3 of Liberty 
County, Civ App, 247 SW 674 
Va.—^Morison v Dominion Nat Bank 
of Bristol, 1 SB.2d 292 
15 C.J. p 25 note 59—54 CJ p 609 
note 87 

Action of acooimt 
The general rule that the prevail¬ 
ing party is entitled to costs applies 
in the action of account—Steffen v 
Hartzell, 6 Whart,Pa, 448^Harrison 
V Warner, 3 Luz Leg.Reg ,Pa, 225 
In consolidated action of law cases 
tried by consent before referee, costs 
must be taxed in favor of prevailing 
party —^Highland Cotton Mills v. 
Ragan Knitting Co. 138 S E. 428, 194 
NC. 80 

44. US —In re Peterson, NY.. 40 S 
Ct 643, 263 U.S 300, 64 LEd. 919 
—^Harlan Coal Co v North Amer¬ 
ican Coal Corporation, DdOhio, 35 
P 2d 211. 

Cal—^Moss V. Underwriters' Report, 
83 P.2d 603—State Finance Co. v 
Hershel California Fruit Products 
Co., 47 P2d 821, 8 Cal.App.2d 624 
—Bue V Superior Court in and for 
Shasta County, 269 P 553, 93 CaL 
App. 147—Murphy v Murphy, 235 
P. 663, 71 CaLApp 389. 

Ill.—St Charles v. O'Mailey, 18 IlL 
407 

Mont—^Brunnabend v Tibbies, 246 P. 
686, 76 Mont 288 

NM—Frank A Hubbell Co v. Cur¬ 
tis, 58 P.2d 1163, 40 N.M. 234. 
NY—Nunnery v Bobrose Develop¬ 
ments, 298 NYS. 146, 163 Misa 
829—^Lefkowita v. Stryker Armtf 
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which on the facts of the particular case takes it 
out of the operation of the general rule, as ex¬ 
plained infra § 9 b. 

The rule is not affected by the fatet that the un¬ 
successful party defended in good faith and on rea¬ 
sonable grounds,that he was not permitted to 
cross-examine the witnesses,^® that by consent of 
parties an issue of fact was irregularly interjected 
into the case, and resulted in the successful party's 
favor,47 that the prevailmg party was at fault as to 
a mere matter of abatement^® or waived part of the 
j’udgment recovered,that the parties abandoned 
the original pleadings by making stipulations as to 
the facts and issues, but without making an agree¬ 
ment as to costs,or that the jury attempted to 
divide the costs equally between the parties nor 
is it affected by the outcome of intervention pro¬ 
ceedings to determine preference in payment of the 
cause of action.®^ Neither is the amount of the 
judgment recovered of any importance, as stated 
infra § 19, unless a statute expressly provides other¬ 
wise, as discussed infra § 20 et seq. 

However, the rule that the prevailing party shall 


recover costs does not necessarily mean that he shall 
recover full legal costs from the beginning to the 
end of the suit,®* as the course of pleadmg may and 
often does materially modify the uniformity of the 
operation of the rule 5^ 

In an action at law the court ordinarily has no 
discretionary power in assessing costs, but must 
award them to the prevailing party,®® although he 
obtains his judgment by the mterposition of an eq* 
uitable defense.®® 

b. Modifications of Eole 

in 8*me states the general rule has been modified 
by statutory or other provisions which limit the costs to 
some extent under certain circumstances, or authorize 
the court to exercise its discretion, more or less. In taxing 
costs otherwise than in accordance with the general 
rule. 

In some states the general rule that the prevail¬ 
ing party in an action at law is entitled to costs as 
a matter of right is modified or limited to some ex¬ 
tent by express statutory provisions or by other pro¬ 
visions having the effect of law, which on the facts 
of the particular case take it out of the operation of 
the general rule,®^ or leave the taxation of costs 


Corporation, 289 NTS. 892, 160 
Misc. 213, reversing 286 N.Y.S. 28, 
158 Misc. 1—^Lultgor v Walters, 64 
Barb 417, 

OU.—Owens v. Clark, 61 P.2d 201, 
177 OkL 619. 

48. Wis—^Pietsch v Milbrath, 101 
N.W. 388, J02 N.W. 842, 123 Wis 
647, 107 Ain.S.R 1017, 68 L.R.A 
945. 

16 C J. p 26 note 61. 

40t Colo.—Cone v. Montgomery, 68 
P. 1052, 26 Colo. 277. 

47. N C,—^Rice V Jones, 9 S B. 671, 
103 N.C. 226, 14 Am.S.R 801 

48. Colo.—-Wallace Plumbing Co v. 
Dillon, 218 P. ISO, 73 Colo. 10 

Pallnzs to file allldaivit 
Failure of one suing as a sole' 
trader doing business under a trade- 
name to file affidavit as required by 
statute Is a matter of abatement; 
and, notwithstandmg plamtiS in er¬ 
ror was right in his contention con¬ 
cerning the affidavit and secured a 
new trial during which the affida¬ 
vit was filed, and plaintilC as sole 
trader then recovered a Just debt, 
plamtiff is entitled to costs of both 
trials.—Wallace Plumbing Co v. f>il- 
lon, supra. 

48. K an.-—Cowlings v. Greenleaf, 4 
P. 855, 32 Kan. 892. 

56. Iowa—Chambers v. First State 
Bank & Trust Co of Port Dodge. 
254 N.W 309, 218 Iowa 68. 

51. Kan—^Nation v. Little, 52 P. 96, 
59 Kan. 773. 

58. Ter —^Austin Bros. Bridge Co. 


V Road Dist No 3 of Liberty 
County, CivApp, 247 S.W. 674. 

63. Me—^Poland v. Davis, 70 A. 22, 
103 Me, 472. 

Zn. New York the obvious intent of 
the provisions of Mun Court Code S 
164, relating to the allowance of 
costs to the prevailing party, is that 
the costs should he apportioned to 
the peril to which the prevailing par¬ 
ty has been subjected.—^Nunnery v. 
Bobrose Developments, 298 NTS. 
146, 163 Misc 829—Kohlberg v. Hal- 
loran, 231 NTS 406, 133 Misc. 304. 
54b Me—^Poland v. Davis, 70 A. 22, 
103 Me 472. 

15 C J p 26 note 68. 

56. NM—^Frank A Hubbell Co v. 

Curtis, 58 P2d 1168, 40 NM 234. 
N T —^Friedman v Blauner, 126 N. 
B 443, 227 NY. 327, reversing 176 
NTS, 899, 188 App Div. 919— 

Schmuckler v Green, 293 N Y.S 
171, 249 App,Div, 342—^Nunnery v. 
Bobrose Developments, 298 NTS. 
146. 163 Misc. 829. 

Okl—Owens v, Clark, 61 P.2d 201, 
177 Okl 619. 

Action for breach of lease 

An action by the receiver and trus¬ 
tee in baxikzuptcy of the landlord 
against the tenant city for breach of 
a lease of a garbage plant is one at 
law, and not in equity, and there¬ 
fore the amount of costs does not lie 
in the court's discretion.—^Marcy v. 
City of Syracuse, 192 N.Y.S 674, 199 
AppDiv. 246. 

▲ federal oourt is subject to the 
application of this rule.— V, S. v. 
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Bethlehem Steel Corporation, D.C 
Pa, 26 FSupp. 269—Willcox v 
Goess, DCNY, 22 F.Supp. 841 

5a NY—Lanz v Trout, 46 How. 
Pr. 94. 

Costs in suit in equity see infra $ 
10 

67. TJ S —^Momss v. First Nat Bank 
in Dallas, CCA.Tex.. 45 F 2d 677 
—^T H Symingrton & Son v Sy¬ 
mington Co., D.C.Md., 12 F.Supp 
391. 

Ala—^B^rst Nat Bank v. Watters, 79 
So 242, 201 Ala. 670. 

15 C J p 26 note 69 

Dependent on verified pleading or no- 
tice of eppeaxance 

(1) Under a statutory provision 

that costs shall be allowed the pre¬ 
vailing party if he appears by at¬ 
torney at law, who files a verified 
pleading or a written notice of ap¬ 
pearance, there can be no recovery 
of costs against a plaintiff where 
there is neither a verified pleading 
nor a wrltt«i notice of appearance 
filed by defendant's attorney.—Pick- 
hardt v Pratt, 106 N.T.S. 236 55 

Misc 231—'Butler v. Silberstein, 110 
NTS. 236. 

(2) However, plaintiff, prevalUng, 
IS entitled to costs, although the 
pleadings were oral and no written 
appearance was filed by either party, 
where the record shows the filing 
and service of a bill of particulars, 
sigmed by pdalntifTs attorney, whose 
general appearance was recognized 
by defendant's attorney and the 
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much to the judgment and discretion of the court.®^ 
The general rule is also modified by statutory pro¬ 
visions or established principles which, in some in¬ 
stances, deny costs to the prevailing party.®^ Under 
some statutes a defendant is not entitled to costs 
where he obtains a judgment under the defense of 
bankruptcy.®® 

For ''good caiise^' In some states the general 
rule that the successful party is entitled to costs is 
so far modified by statute or rule of court that the 
trial court may, for “good cause” or for “special 
cause,” but not otherwise, exercise its discretion in 
awarding costs otherwise than in accordance with 
the general rule.®i There must be extraordinary 
reasons for exercising this discretionary power,®^ 
and it cannot extend to cases where the statute it¬ 
self has determined how the costs shall be award¬ 
ed ;®® but the exercise of discretion will not be dis¬ 
turbed in the absence of a clear showing of an 
abuse thereof.®^ Broadly speaking, everything 
which increases the litigation and costs, and which 
places on the opposite party a burden which he 
ought not to bear in the course of litigation, is “good 
cause” for depriving the successful party of costs,®® 
as where plaintiff has no cause of action when the 


§ 10 

suit is filed and recovers only on his amended plead¬ 
ings,®® or where plaintiff recovers, not on his orig¬ 
inal cause of action or any part of it, but under a 
prayer for general relief in equity.®*^ It is not 
“good cause” that the costs were incurred by the 
successful party for his own benefit;®® nor is it 
“good cause,” sufficient to adjudge all costs against 
plaintiff, that his recovery is less than the minimum 
jurisdiction of the court, but in such a case plaintiff 
should recover all costs against defendant.®® These 
statutes or rules usually require that the reasons 
for awarding costs otherwise than according to the 
general rule should be stated of record.^® 

§ 10. In Equity in General 

a. Discretion of court 

b. Costs to prevailmg party 

a. Discretibn of Court 

The awarding of costs In an equity suit, as a general 
rule, IS within the discretion of the trial court, to be 
awarded or refused according to the justice of each par¬ 
ticular case. 

In equity the costs are not necessarily adjudged, 
as at law, against the losing party.Except to the 
extent that they are controlled by statute or rule,*^® 


court —^Haaa v Read, 117 N.T.S 
106, 63 Misc 342 

68. Ala—^Moore v Blackwell, 116 
So 248, 217 Ala. 215 
Mo—^Bush V Norman, 2*26 S.W. J028, 
206 Mo,App 674 

Okl—Owens v. Clark, 61 P.2d 201, 
177 Okl 619 

59. U.S.—^In re Peterson, NT, 40 
S.Ct. 643, 263 US 300, 64 LBd 
919—Harlan Coal Co, v North 
American Coal Corporation, D C. 
Ohio, 36 F 2d 211 

Bernal of costs where recovery less 
than specified amount see infra S 
23 

Failure to rotuxii. note or fumUOi 
bond 

Where plaintiff. In an action for 
claim and delivery for the posses¬ 
sion of an automobile or the value of 
the same, failed to return the old 
note on the execution of a new note 
and check in payment thereof, after 
demand therefor, or to furnish an 
Indemnity bond as a prereguisite to 
the payment of the balance due, he 
Is not entitled to recover costs of 
such a.ction—Johnson v Breedin, 148 
S.B. 17, 145 SC. 148. 

eoL NT—Delve v. Devere, 164 N. 
T S. 608, affirmed 167 N.TS. 1096, 
181 App Div 982. 

61. Tex.—J I Case Threshingr Mach, 
Co. V Manes, Com App., 264 S.W. 
929, reversing" Manes v. J. I. Case 
Threshing Machine Co., Civ.App., 
241 S.W 767—^Texas & N. O. R Co 


V. Davis, Civ App, 64 S.W.2d 583 
—^Houston E & W T, Ry. Co v 
Barr, Civ.App, 18 S W.2d 697. 

15 C J. p 26 notes 70—78. 

62. Tex—^Hall v Elwood, CIv.App., 
34 SW2d 892. 

63. Tex—^Lfumpkin v Williams, 119 
SW 917, 66 TexCiv.App 160 

64. Tex—^Pickerell v. Irby, 126 S. 

W. 83^, 69 TexCiv.App 62. 

16 C J. p 27 note 76 

Review of judgment, order, or decree 
as to costs generally see Appeal 
and Error § 136. 

65. Tex.—^Harvard v. Carter-Kelley 
Lumber Co., Civ.App, 181 S.W, 766. 

16 CJ p 27 notes 76-78. 

Xu trespcuw to try title^ where the 
only relief griven plaintiffs was not 
prayed for, defendant being unaware 
that it was dememded, and the only 
issue being decided for him by the 
jury, and plaintiffs not requesting 
the submission of others, the ad¬ 
judging of costs agrainst defendant 
was erroneous.—Dewees v, Nichol¬ 
son, TexCiv.App., 182 S W. 396. 

66. Tex—^Adams v. Van Mourick, 
Civ.App, 206 S.W. 721, dismissed 
for want of jurisdiction 

Beoovery of poMossion. of leased 
premises 

Where plainUff tenant, suing sub¬ 
tenant holding under parol leane for 
term of original lease, to recover 
possession, had no cause of action 
when his suit was filed, but could 
recover only on theory of renewal of 

271 


original lease after commencement 
of action, which renewal was set up 
in his amended pleadings, it was not 
error for court to tax costs to him 
—Adams V. Van Mourick, supra. 

07. Tex.—Cooper Grocery Co. v. Mc¬ 
Donald, Civ.App., 256 S.W. 81L 

Suit on void note 
Where a note sued on is declared 
void as fraudulently obtained, and 
plaintiff recovers on a quantum 
meruit for the value of the property 
ETiven therefor, he is not entitled to 
costs.—Cooper Grocery Co. v. Mc¬ 
Donald, supra. 

08. Tex.—^Bruce v. Knodell, Civ. 

App., 103 S.W, 433. 

16 C.J. p 27 note 79. 

09. Tex.—J. I. Case Threshing 
Mach. Co V. Manes, CosxuApp, 264 
S.W. 929, reversing Manes v. J 
I. Case Threshing Machine Co., 
Civ App, 241 SW. 767. 

TO. Tex —Clark v. Turner, Civ App., 
92 SW2d 511—Hall v. Elwood, 
Civ App., 34 SW.2d 892. 

16 C.J p 27 note 84. 

71. Ark.—^Fry v. White, 201 S.W. 
1105, 132 Ark. 606—^Blaisdell v. 
Sumpter, 48 SW. 491, 66 Ark. 7. 

Ga—^Peninsular Naval Stores Co. v. 
Culbreath, 134 S E. 608, 162 Ga. 
474. 

Mass—Shulkin v Shulkin, 16 N.E.2d 
644, 118 A.L R. 629. 

16 C.J p 82 note 45. 

72. U.S —^Barber-Coleman Ca. v. 
Withnell, D.aMass, 28 F.2d 648. 
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as where the case comes within a statutory provi- the allowance of costs, in a suit in equity, is large- 
sion under which costs are allowed as of course,'^^ J ly^ jf not wholly, within the court’s discretion,74 al- 


Wis—Kuenzi v Leisten, 279 NW. 
68, 227 Wis. 606 

15 CJ. p 32 note 46. 

73. Cal —Tonini v Bnccsen, 21 P 2d 
666, 218 Cal 39—Carter v Cho- 
tiner, 291 P, 677. 210 Cal. 288 

74ii U.S—^Newton v Consolidated 
Gas Co of New York, NY, 44 S 
Ct, 481, 266 US 78, 68 L Ed. 909, 
afflrmingr 44 S Ct 401, 264 U S 571, 

68 L.Ed 855, which dismissed ap¬ 
peal, D C, Consolidated Gas Co of 
New York v Newton, 291 P. 704 
—^In re Peterson, NY, 40 S Ct 
643, 263 US 300, 64 L Ed 919—-H 
H Robertson Co. v Klaner Mfg 
Co. CC.AIowa, 98 P.2d 160, af¬ 
firming, D C , 21 P Supp 664—^Dnke 
Power Co v. Greenwood County, C 
CASC, 91 P2d 666, affirming. D 
C, 19 P Supp 932, certiorari grant¬ 
ed 68 set 120, 302 US 676, 82 L. 
Ed 621, affirmed 68 S Ct 306, 302 
US. 486, 82 L,Bd. 381—Terry v 
Prairie Oil & Gas Co, CCA Tex., 
83 P 2d 843—^Duplate Corporation 
y. Triplex Saiety Glass Co of 
North America, CCA Pa., 81 P 2d 
362, modifying, D C, Triplex Safe¬ 
ty Glass Co. of North America v 
Duplate Corporation, 10 P.Supp 
420, certiorari grajited Duplate 
Corporation v. Triplex Safety Glass 
Co. of North America, 66 S Ct 668, 
two cases, 297 U S 702, 80 L.Ed 
990, modified 66 S Ct 792, 298 US 
448, 80 LEd 1274—^Associated Al¬ 
mond Growers of Paso Robles v. 
Wyriond, CCACal, 69 P.2d 912. 
914, quoting Oorpua Jons— ^Amer¬ 
ican Trust Co. V. Speers Sand & 
Clay Works, DCMd, 60 P 2d 994 
—^Ladd V. Tallman, C.CAWVa., 

69 P 2d 732—^Darling v. Cornstalk 

Products Co, DC Ill, 54 P 2d 670 
—^Pederal Surety Co. v. A. Bentley 
& Sons Co, CCA Ohio, 61 F2d 
24, 78 ALR. 1041—Jacobs v 

lodent Chemical Co , C C A N J, 41 
P.2d 637—^Barber-Coleman Co v 
Withnell, DC Mass, 28 P 2d 643 
—^Frederick v. Baxter Ain^ Cor¬ 
poration, DCNY, 26 P Supp 443 
—^U. S V Bethlehem Steel Corpo¬ 
ration, D.C.Pa, 26 PSupp 269—T. 
H Symington & Son v. Symington 
Co.. D C Md , 12 P.Supp 391—Atchi¬ 
son, T, & S P Ry Co V La Prade, 
DC.Ariz, 2 PSupp 866—^Van Kan- 
nel Revolving Door Co. v. Uhrich, 
CCAKan, 297 P 863, certiorari 
denied Uhrich v Van Kannel Re- 
volvmg Door Co, 46 S Ct 91, 266 
U.S ‘ 604, 69 L Ed 463—Cheatham 
Electric Switching Device Co. v 
Transit Development Co , C C A N 
y, 261 P 792—^Nelson v Lloyd 
Mfg Co, Mich, 267 P. 738, 169 C 
CA 26—^Wagner v. Meccano, Lim¬ 
ited, Ohio, 246 P 603, 168 CCA 
573, affirming in part and revers¬ 


ing in part, D C, Meccano, Limit¬ 
ed, V Wagner, 234 P 912, In which 
reopenment in district court is au¬ 
thorized 236 P 890, 149 CCA. 202 

Ala —Sibley v Hutchison, 118 So 
638, 218 Ala 440—^Kennedy v Sors- 
by, 95 So 891, 209 Ala 188—^Porter 

V Henderson, 86 So 531, 204 Ala. 
664—^Wootten v Vaughn, 81 So. 
660, 202 Ala, 684—Pirst Nat Bank 
V. Watters, 79 So 242, 201 Ala 
670—^Manning v Carter, 77 So 744, 
201 Ala 218—^Wilson v. Henderson, 
76 So 935, 200 Ala. 187 

Ark—Spencer v Johns, 21 S W 2d 
961, ISO Ark 441—^Pirst Nat Bank 

V Scranton Coal Co, 12 S W 2d 6, 
178 Ark 643—^Union & Planters' 
Bank & Trust Co v. Pope, 6 SW 
2d 330, 176 Ark 1023—Bank of 
Dermott v Measel, 287 S.W 1017. 
172 Ark. 193—Davis v White, 284 
SW 764. 171 Ark 386—Hayes v 
Bankers* & Planters* Life Ass*n, 
261 SW 206. 164 Ark 202. 

Cal—^Wheeler v Pirst Nat Bank, 73 
P2d 889, 10 Cal 2d 186—Toninl v 
Enccsen, 21 P 2d 566, 218 Cal 39 
—Garter v. Chotiner, 291 P 677, 
678, 210 Cal 288—Smalley v 

George C Peckham Co, 166 P 438, 
176 Cal 146—State Finance Co v. 
Hershel California Fruit Products 
Co, 47 P2d 821, 8 Cal App 2d 624 
—People's Ditch Co v Foothill 
Irr Dist, 297 P. 71, 112 Cal App 
273. 

Colo—^Union Exploration Co v Mof¬ 
fat Tunnel Improvement Dist, 80 
P2d 267, 104 Colo. 109—Nolan v 
Lantz Sanitary Laundry Co, 274 P. 
931, 86 Colo 247 

Conn—^Markham v. Smith, 176 A 
880, 119 Conn 366—^Bissing v. 

Turkington, 157 A 226, 113 Conn 
737, 81 ALR. 146 

D.C.—^Ruby Lee Minar, Inc, v Ham¬ 
mett, 63 P2d 149, 60 App D C 291, 
certiorari denied Minar v Ham¬ 
mett, 52 set 200, 284 US 682, 76 
LEd 676 

Pla—^Wilhelm v. Adams, 136 So 397, 
102 Pla, 669. 

Ga,—Loveless v McCollum, 196 SB 
428, 185 Ga 761—Zachry v. Indus¬ 
trial Loan & Investment Co, 186 
SE 832, 182 Ga 738—Coppedge v 
Allen, 177 SB 704, 179 Ga 870— 
Biggers V. Noland, 166 SB 646, 
176 Ga 874—Logan v Mobley, 163 
SB. 763, 170 Ga. 616—Grizzard v 
Ford, 146 SE 126, 167 Ga 531— 
McDonald v, Dabney, 132 SB 647, 
161 Ga. 711—^Lane v Tarver, 113 S 
E 452, 163 Ga, 670—^Armstrong v 
American Nat. Bank of Macon, 99 
S E 884, 149 Ga. 165. 

Ill—^Fleming v. Dillon, 18 NE2d 
910, 370 Ill 325, 120 AL.R. 1218— 
Drexel State Bank of Chicago v 
O’Donnell. 176 NE. 348, 244 IlL 
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173—Kaplan v. Stein, 160 NE. 552, 
329 Ill 253, reversing 237 Ill App! 
636—^Hall V. Woods. 166 NE. 268, 
325 Ill 114—^Van Tieghem v Su- 
ahenka, 254 Ill App 409—Schuster 
V Eisner, 250 Ill App 192 See 
Neufeld v Gudichsen, 211 Ill App. 
238—Jack v. McConkey, 208 IlL 
App 84 

Iowa—McGarry v Mathis, 282 NW. 
786. 

Ky—^Maryland Casualty Co v Lew¬ 
is, 124 S.W.2d 48, 276 Ky 263— 
Chenault v Southern Tiust Co., 
63 SW2d 369, 245 Ky 805 

Mass—^Rosman v Rosman, 19 NE. 
2d 41—Shulkin v Shulkin, 16 N. 
E2d 644, 118 A.L R. 629—Rosen¬ 
thal v Shepard Broadcasting Serv¬ 
ice. 12 NB2d 819, 114 ALR 1602 
—^Perkins v Horte, 184 NE, 832, 
282 Mass 301—Daudelin v. Lee, 
154 NE 262, 268 Mass 7. 

N.J.—^Wade v. Cox, 172 A. 215, 116 
N J Bq 608—^Domino v Security 
Building & Loan Ass*n of New 
Brunswick. 168 A 670, 114 N J Bq 
101—^Henn v Clifford J Heath. 
Inc, 141 A. 769, 102 NJ.Bq 696, 
affirming 139 A. 406, 101 NJBq. 
847. 

N Y —^In re Katzowitz, 212 N Y S. 
336, 214 App.Div 429—City of 

Jamestown v Aiken, 206 N Y S 
681, 211 AppDiv. 677—Corcoran v 
Kennedy, 166 N.Y.S 703, 177 App. 
Dxv 63—Sheldon v. Solomonson, 
226 NYS. 371, 131 Misc 233 

N C —^Ritchie V. Ritchie, 136 S B 468, 
192 N C 538—^Hare v Hare, IH S. 
B 620, 183 NC 419. 

N D —^Austad v Dreier, 221 N W 1, 
67 N.D 224. 

Okl—Rand v. Nash, 61 P 2d 296, 174 
Okl 525—Le Compte v Jones, 276 
P 634, 136 Okl. 1. 

Or—Henry v Henry, 69 P 2d 280, 
166 Or. 679—^In re Waters of Wil¬ 
low Creek, etc, 237 P. 682, 119 
Or 166, denying rehearing 236 P 
487, 119 Or 166, order modified 
236 P 763, 119 Or. 166, and decree 
modified 239 P. 123, 119 Or. 165. 

Pa—^Novy v Novy, 188 A 328, 324- 
Pa 362—National Accident & 
Health Ins Co v. Workmen’s Cir¬ 
cle Lyceum Federation, 137 A 184, 
289 Pa 164, 56 A.L.R 908—Good¬ 
man v. Goodman, 184 A, 306, 122 
Pa Super. 8—^Melown v Penn Real 
Estate Co, 183 A. 669, 121 Pa. 
Super 209—^Miller v. Miller, 179 
A 261, 118 Pa Super. 45—^Home 
Protective Savings & Loan Ass’n 
V McCarter, 68 Pa Super. 120—In 
re Kaurene’s Estate, 3 Pa Dist & 
Co. 290 

S.C—^Daniel v. Perry, 189 SE 863, 
182 SC. 326. 

Tenn.—Savage v. Neal, 268 S.W. 376, 
161 Tenn. 70—^Haw^ns v, Spicer, 
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though a jury trial was had;75 and the exercise of 
such discretion cannot be interfered with unless it 
is manifestly abused It has been held that, where 
this discretion has been exercised by awarding costs, 
the court cannot afterward amend its decision by 
withdrawing them,77 or cannot modify its former 
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decree as to costs, unless the matter is put directly 
in issue by an application to rehear the caseJ® 

Costs are awarded or refused according to the 
justice of each particular case, after taking all the 
facts and circumstances into consideration.7® Or- 


C08T8 


101 SW2d 161, 20 Tenn^pp 628 
—Taylor v Goodrich Tire & Rub¬ 
ber Co. 98 S.W2d 1094, 20 Tenn 
App 362—femith v Blount, 66 SW 
2d 1011, 17 Tenn App. 229—^Rus¬ 
sellville Bank & Trust Co v Mc¬ 
Ghee, 65 S W 2d 202, 16 Tenn App 
460—^Harkins v Wells, 13 Tjenn 
App 299—Turley-Bullington Mort¬ 
gage Co V Brown, 4 Tenn App 600 
—^Marks v Marks, 1 Tenn App 
436. 

Tex —^Hays v Spangenberg, Civ App., 
94 SW2d 899—Postal Savings & 
Loan Ass'n v. Powell, Civ App, 47 
S W 2d 343, error refused. 

Utah —^Decorso v. Thomas, 60 P 2d 
951, 89 Utah 60, rehearing denied 
57 P2d 1406, 89 Utah 179. 

Wash—Spencer v. Patton, 35 P 2d 
768, 179 Wash 50—^Puget Sound 
Machinery Depot v. Grans ton, 237 
P 1008, 1364 Wash 424—Phillips 

V Wenatchee Valley Fruit Exch, 
214 P 837, 124 Wash 425. 

W.Va—Lay v. Phillips, 178 SE 623. 
116 WVa 60—^Davis v Bsharah, 
163 SE 19. Ill WVa 600—York 

V Meek, 128 SE 225, 96 W.Va 
427—^Hannah v Wilson Lumber 
Co, 114 SE 606, 92 WVa 104. 

Wis —Milwaukee Electric Crane & 
Mfg. Corporation v Fell Mfg Co, 
230 NW 607, 201 Wis 494—Welch 
V. City of Oconomowoc, 221 NW 
760, 197 Wis 173 
16 CJ p 32 note 47 

Rule of disoretioiL applied 

(1) In creditor’s action demanding 
equitable relief to recover balance on 
contract and set aside assignments 
by debtor —Milwaukee Electric Crane 
& Mfg Corporation v Feil Mfg, Co., 
230 N W. 607, 201 Wis 494 

<2) In proceeding in the nature of 
a chancery proceeding —^Druegge- 
mann v. Young, 128 Ill App. 200. 

(3) In suit for an accounting — 
Cockerham v First Nat Bank, 297 
P 363, 136 Or 176—1 C J p 648 note 
94. 

(4) In suit to quiet title 

Ala —Sibley v. Hutchison, 118 So 
638, 218 Ala. 440 

Cal.—^Hart V. Merchants* Trust Co., 
8 P2<l 162, 120 Cal App. 231. 

61 C.J. p 286 note 20. 

(6) To lessors, suing in equity for 
interpretation of written lease — 
Friedman v. S. S. Kresge Co., 194 N, 
E 829, 290 Mass. 114. 

(6) To defendants in action to re¬ 
form leaae and recover rental where 
court did not find facts in accordance 

20 C.J.S.-18 


with complaint as drafted and found 
in part in favor of defendants as to 
rental —Spencer v Patton, 36 P 2d 
768, 179 Wash 50 

IxL suit fox* declaratory Jndgment, 
the matter of costs rests in sound 
discretion of district judge under a 
district court's equity powers and in 
furtherance of broad remedial pur¬ 
poses of declaratory judgment act 
—^American Motorists Ins. Co v 
Busch, D C Cal. 22 F Supp 72. 

In probate court 

(1) Orphan's court administers 
equity and disposition of costs is a 
matter largely within discretion of 
that court —In re Istocin's Estate, 
190 A. 382, 126 Pa Super. 158. 

(2) Award of costs against losing 
party in probate generally rests in 
probate judge's discretion—Old Col¬ 
ony Trust Co. V Third Unlversalist 
Soc of Cambridge, 188 NE 711, 285 
Mass 146, 91 A.LR. 837. 

75- N.Y —Sheldon v Solomonson, 
226 N.Y S. 371, 131 Misa 233. 

76- US—^Associated Almond Grow¬ 
ers of Paso Robles v Wymond, C 
CACal, 69 P.2d 912, 914, citing 
Corpus Juris —^Freund v Johnson, 
CCA Ill., 46 F 2d 272, certiorari 
denied 61 S Ct 495, 283 U S. 849, 75 
LEd 1467—^Fidelity & Deposit Co. 
of Maryland v City of Cleburne, 
CCA Tex, 296 F 643, certiorari 
denied 45 S Ct 122, 266 U.S. 622, 69 
LEd. 673, and affirmed 46 S.Ct 99, 
269 U S 634, 70 L.Ed. 398 

Ill—^Fleming v Dillon, 18 NE2d 
910, 370 Ill 326, 120 A.LR. 1218. 
Xrtah,—^Decorso v. Thomas, 60 P 2d 
961, 89 Utah 60, rehearing denied 
67 P2d 1406, 89 Utah 179. 

Wash—^Barnett v. Cobb, 250 P. 67, 
140 Wash. 638. 

Wis—^Dougan v H J Grell Co., 182. 

N W. 360, 174 Wis. 17. 

16 CJ p 34 note 48. 

Disoretiou held not abused 

(1) By assessment of costs against 
allegedly insolvent defendant pri¬ 
marily, but alternatively against 
plaintiff—Biggers v. Noland, 166 S. 
B 646, 176 Ga. 874. 

(2) By court's intimation that 
costs be awarded defendants, pre¬ 
vious to entry of decree dismissing 
without costs—Cohen v. Levy, 117 
NE. 637, 228 Mass. 383. 

(3) In failing to award costs in 
action for damages and mjunction 
—Salisbury v. Rockport Irr. Co., 7 
P2d 291, 79 UtaJi 398. 
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(4) In taxing makers of note with 
costs of cause and with attorney’s 
fees where chancffilor rightly al¬ 
lowed recovery on notes.—Greene 
County Union Bank v Miller, 76 S. 
W 2d 49. 18 Tenn App 239 
Ihtervaner ordered not liable for 
costs 

An order of the court that a cor¬ 
poration required to intervene in an 
equitable suit shall not be liable for 
any part of the costs therein is not 
error, where the intervention is of 
no benefit to the corporation and 
can be of benefit only to plaintiff in 
the suit—^Zachry v. Industrial Loan 
& Investment Co, 186 SE 832, 182 
Ga, 738. 

Presence of another as party d»- 
fendaut is not prejudicial to a de¬ 
fendant, in an equity suit, since 
costs in equity are within control 
of court —^Wilson v. Henderson, 76 
So. 935, 200 Ala. 187. 

Appeal and error as to costs general¬ 
ly see Appeal and Error § 136 

77. NY.—Gennert v Butterick Pub. 
Co, 117 N.Y.S 801, 133 AppDIv. 
86 . 

78. Or—^Lachele v. Oregon Realty 
Exchange Inv. Co., 266 P. 646, 121 
Or. 58?- 

78- U.S.—^Kansas City Southern Ry. 
Co V Guardian Trust Co, Mo, 60 
S.Ct. 194, 281 U.S. 1, 74 LEd. 669, 
affirming, C.C.A., Guardian Trust 
Co. V Kansas City Southern Ry. 
Co, 28 F 2d 233, certiorari granted 
Kansas City Southern Ry Co. v- 
Guardian Trust Co., 49 S Ct 252, 
279 US. 827, 73 L.Ed 978—Duke 
k Power Co. v. Greenwood County, C. 
CA.SC, 91 F.2d 666, affirming, D. 
C., 19 F Supp. 932, certiorari grant¬ 
ed 58 S Ct. 120, 302 U S. 675, 82 L. 
Ed 621, affirmed 58 S.Ct. 306, 302 
US 486, 82 LEd. 381—First Nat. 
Bank v Southern Cotton Oil Co, 
C.CAGa., 86 F.2d 83. 

Ark—^Driver v. J T. Fargason Co, 
296 S.W. 36, 174 Ark. 114—^Mc¬ 
Cauley V. Arkansas Rice Growers' 
Co-op Ass'n, 287 S.W. 419, 171 
Ark. 1166 

pia—^Wade v. Murrhee, 78 So. 536, 
76 Fla 494 

Ga.—Logan v. Mobley, 163 S.E. 763, 
170 Ga. 615—Peninsular Naval 
Stores Co. v Culbreth, 134 S.B- 
608, 162 Ga. 474. 

Mo—^Rookery Realty, Loan, Inv. & 
Bldg. Co. V. Johnson, App, 251 S. 
W 741. 

Or—^Henry v. Henry, 69 P 2d 238, 
166 Or. 679—Title & Trust Oo- ‘V- 
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dinarily, however, costs in an equity action are 
awarded on the same basis as in an action at law,^® 
and no greater amount should be taxed therein than 
is allowed for similar charges in an action at law.^^ 
The court's discretion must not be exercised ar- 
bitrarily82 or in violation of a statute as to costs, 
but must be exercised in accordance with the equi¬ 
ties of the parties,and on well-known equity prin¬ 
ciples only.SS It IS a judicial discretion calling for 
.sound judgment on all the facts and circumstances 
of the case and must not be so exercised as to re¬ 
sult in injustice or oppression.^® 

The term “costs” as used in a statute providing 
that in equitable actions “costs” shall be in the dis¬ 
cretion of the court has been held not to include dis- 

bursements.®7 

Statutes not effecting rule. The general rule that 
costs in equity cases are within the court's discre¬ 
tion has been held not to be aifected by a statute 
providing generally for the taxation of costs;®® 


nor by a statutory provision for the payment of 
costs by a party refusing an offer to confess judg¬ 
ment, where no more than the offer is recovered,®® 
nor by a statute permitting a surety on the bond of 
an incompetent person's committee to seek a dis¬ 
charge from liability as a matter of right, as re¬ 
gards imposing costs on the surety 

b. Costs to Prevailing Party 

(1) General rule 

(2) Applications of rule 

(3) Limitations of, and exceptions to, 

rule 

(1) General Rule 

The prevailing party in a suit In equity, as a general 
rule, IS entitled to costs, unless the equities of the case 
require a different Judgment. 

The general rule in suits in equity as well as in 
actions at law is that the prevailing party is enti¬ 
tled to costs, as against the losing party,®i and this 


Durkhelmer Inv Co, 64 P 2d 834, 
155 Or 427—City of Portland v 
Multnomah County, 60 P 2d 1145, 
151 Or 504 

Pa—^Novy v. Novy, 188 A. 328, 324 
Pa. 362—Wally v Wally, 133 A 
627, 286 Pa 413—Mead v Sherwin, 
118 A. 731, 275 Pa. 146 

15 C J. P 34 note 50 

sa Conn—^Markham v. Smith, 176' 
A 880. 119 Conn. 356 

81. Mass.—Shulkin v Shulkin, 16 
N.S2d 644, 118 ALR 629. 

Amount, rate, and items of costs 
srenerally see infra § 184 et seq. 

83. U.S—^Duke Power Co v. Green¬ 
wood County, C C A S C , 91 P.2d 
665, affirming:, DC., 19 FSupp 932, 
certiorari granted 58 S Ct. 120, 302 
US 675, 82 L.Ed 521, affirmed 58 
set 306, 802 US 486, 82 L Ed 
381. 

Ga.—Grlzzard v Ford, 146 SE. 126, 
167 Ga 531. 

Or—Lachele v. Oregron Realty Ex- 
changre Inv. Co, 256 P. 646, 121 
Or 682 

Wis—^Doolittle V. Higrhlands Sheep 
Co., 200 NW. 881, 184 Wis. 626. 

15 CJ p 84 note 51. 

83. Wis —^Doolittle v. Higrhlands 

Sheep Co, 200 NW. 381, 184 Wis. 
626. 

84. Ill—Kaplan v. Stein, 160 N.E. 
552, 329 Ill 253, reversing: 237 IlL 
App 686—Chrisman First Nat. 
Bank v. Watson, 115 N.B 166, 277 
Ill 186 

Or—^Lachele v. Oregron Realty Ex- 
changre Inv. Co, 256 P. 646, 121 
Or. 682. 

“Tenn—^McDowell v. Rees, App., 122 
SW2d 889. 

.85. US—^Duke Power Co v. Green- 

. wood County, C.C.A.S.C., 91 F.2d 


666, affirming:, D C, 19 F Supp 932, 
certiorari granted 68 SCt 120, 802 
US 675, 82 LiEd 521, affirmed 58 
set 806, 302 US 485, 82 L Ed. 
381. 

Ill —^People's Gasligrht & Coke Co v. 

Gibbons, 219 Ill App. 388 
Okl—‘Midland Savings & Loan Co v 
Carpenter, 40 P 2d 1062, 1066, 170 
Okl 539, citing: Corpus jrarls. 

15 CJ p 35 note 53. 

86. Okl—Midland Savmgrs & Loan 
Co V. Carpenter, supra. 

15 C J. p 35 note 64 

87. Minn—^Van Meter v. Knlgrht, 20 
NW. 142, 82 Minn 206 

Mo—Walton v Walton, 19 Mo 667. 

88. Conn,—^Bissingr v Turkingrton, 
167 A. 226, 113 Conn. 737, 81 A.L. 
R. 146. 

A proxrlBloa, that ''If pladntUT recov¬ 
er Jiidgraeii,t, he shall have Judgruaat 
for costs agrainst the defendant,'* 
does not apply to equity cases where 
the gniving of costs, which are ex¬ 
penses pending: suit as allowed or 
taxed by the court is entirely discre¬ 
tionary—Jones V Adkins, 280 SW. 
389, 170 Ark. 298 

89. Ark—^Warmack v. Zingrg, 16 S. 
W 2d 17, 179 Ark. 891 

90. N T. —^In re Middlebrook's Es¬ 
tate, 8 N.Y.S2d 617, 256 App Div. 
1021, reversed on other grounds 21 
NB2d 360, 280 N.Y. 880, answer¬ 
ing questions certified 10 N Y S 2d 
678, 256 AppDiv. 931. 

91. US.—Denver & R. G, W. Ry. 
Co. V. Linck, CCAUtah, 66 F 2d 
967—^Hodgman v Atlantic Refinmg 
Co., D.C.Del., 20 F 2d 949—U. S. v 
Bethlehem Steel Corporation, D 
CJPa, 26 FSupp 269—^Holland 
Banking Co. v. Continental Nat 
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Bank of Jackson County, Kansas 
City, Mo., DC Mo, 9 FSupp. 986, 
set aside on other grounds, CCA., 
Edwards v Holland Banking Co, 
76 F 2d 718 

Ark—^Penix v. Pumphrey, 188 S.W. 
816, 125 Ark 332. 

Cal—Witherill v. Brehm, 240 P. 629, 
74 Cal App 286 

Fla—Holly Hill Grove & Fruit Co. 
V Wicker, 143 So 882, 107 Fla. 
766—Wilhelm v Adams, 136 So. 
397, 102 Fla. 669. 

Idaho—Brunzell v Stevenson, 164 
P 89, 80 Idaho 202. 

Ill—Babcock v, Farwell, 199 Ill App. 
612 See Neufeld v Gudichsen, 211 
Ill App 238 

Ky—Commonwealth v Towery, 285 
S W 204, 216 Ky 344—Cunning¬ 
ham V. Cunningham, 282 S W 1076, 
214 Ky 198—^Burchett v Leslie, 
216 S.W. 860, 186 Ky 861. 

La—Beattie v Dimitry, 110 So. 759, 
162 La. 671—White v City of Gret¬ 
na, 105 So 254, 169 La 141. 

Mo—^Herrmann v Kaiser, App, 86 
S.W2d 928 

Tenn—Gouge v Meinturff, 92 S.W. 
2d 198, 170 Tenn 72, modifying 90 
SW2d 763, 169 Tenn 678. 

Tex —^Hays v. Spangenberg, Civ.App , 
94 S.W2d 899—Maxwell's Un¬ 
known Heirs V Bolding, CivAipp., 
67 SW2d 874—^Marsh v. Tiller, 
Civ App, 293 SW 223. 

Va.—Harman v. Moss, 98 SE 609, 
121 Va 399 

Wash—^Nowogroski v. Southworth, 
170 P 1011, 100 Wash. 336. 

Wyo —^Eldndge v Rogers, 276 P. 

101, 40 Wyo. 89 
16 CJ. p 35 note 56. 

Costs of a fslgriied issns are dis¬ 
cretionary, but are generally award¬ 
ed to the successful party.—Carpen- 
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rule will be applied unless the losing party can 
show that equity requires a different judgment.82 
Under some statutes a party who is decreed a mon¬ 
ey judgment is entitled to costs as a matter of 
course.®^ G)sts may be taxed against the losing 
party, on the main issue, although he is given in¬ 
cidental relief not asked for,®^ and although some 
Items are disallowed to the prevailing party.®® 

The rule under some statutes that costs are 
awarded to the prevailing party as of right applies 
to a suit to quiet title.®® In a suit for an account¬ 
ing the successful party is pnma facie entitled to 
costs,®7 but if on recasting the accounts, as direct¬ 


ed by an appellate court, the party against whom 
costs are assessed is found to be the prevailing par¬ 
ty, he is entitled to be relieved thereof.®® 

(2) Applications of Rule 

The general rule applies where the suit by the pre¬ 
vailing party is necessary to protect or enforce his rights, 
or the necessity for action, or the Incurring of costs, by 
him is due to the conduct or fault of the losing party. 

The general rule that the successful party is en¬ 
titled to costs applies ordinarily when the complain¬ 
ant is successful in a suit which is necessary to pro¬ 
tect or to enforce his rights,®® as where defendant’s 
denial of complainant’s rights makes it necessary 


ter V Slaston, etc., H, Co, 28 NX 
890. 

■^Snooessfiil vocty*' 

(1) One whose demurrer to the bill 
IS sustained Is a successful party 
within the rule, although several 
grounds of demm^er were presented 
which the court considered to be un¬ 
tenable.—Gold V. Gold, N.T., 187 F 
273, 109 C-OA. 616. 

( 2 ) Where one of plaintiffs ob¬ 
tained an injunction, in suit to en¬ 
join opening of county road, as to 
certain of his land, outside of right 
of way, such plaintiff was ‘^success- 
ful partjr” within meaning of stat¬ 
ute authorizing successful party to 
recover costs.—^Norwood v. Taylor 
County, Tes:.Clv.App., 93 SW.id 673. 
error dismissed. 

(3) Where complainant obtains no 
substantial relief, the avowed object 
of the litigation being decided in de¬ 
fendant's favor, there is no abuse 
of discretion In awarding all costs 
to defendant.—I^ackey v. Fayette¬ 
ville Water Co, 96 B.W 622, 80 Ark 
108 

‘‘Prevailing party'* in general see su¬ 
pra S 8 

92. XJ.S.—ECodgman y. Atlantic Re¬ 
fining Co, I>.CDel., 20 F2d 949—! 
Holland Banking Co r. Continental 
Nat. Bank of Jackson County, 
Kansas City, Mo.. B.CMo., 9 F. 
Supp 986, set aside on other 
grounds, C.C1A., Hdwards v. Hol¬ 
land Banking Cow, 7S F.2d 713. 

NJ—Flnegold ▼. Vredenburgh, 180 
A. 11, 3 N.J.M1SC. 611, 

16 C J. p 36 note 5T. 

Befeaidaa.t aettng In good faith 
In an action by the riparian own¬ 
er of land along state waters to re¬ 
strain defendant fSrom maintaining 
a building on land claimed solely by 
the owners, where It is shown that 
defendants were not willful tres¬ 
passers, no costs will be awarded 
against them.—Auburn & S. Blectrlc 
B. Co. V. Jaeckel, 193 N.T.S. 837, 118 
Misc. 376. 

93. Calw—Silva v. Angelo, 198 P. 56, 
52 CaLApp. 76. 


BAn —^Amusement Syndicate Co. v 
Marthng, 235 P. 126, 118 Kan 370. 
^oney judgment’* 

Where beneficiary of trust sought 
to cancel transfers made bv trustee 
to trustor and other equitable relief, 
but transfers were affirmed and 
trustor was ordered to reimburse 
trust estate for inequality resulting 
from transfers, provision for reim¬ 
bursement was not a “money judg¬ 
ment" In beneficiary's favor, enti¬ 
tling beneficiary to costs as of 
course, and hence court's apportion¬ 
ment of costs was within court's dis¬ 
cretion —Wheeler v. First Nat. Bank, 
73 P.Sd 889, 10 CaL2d 186. 

94. Okl—Null V Board of Com'rs 
of Latimer County, 224 P 169, 98 
Okl. 16 

95 . vt,—Howard v Scott, 60 Vt. 48. 
Zf plaintiff zecovexs a snbstaaitlal 

judgment, fact that he does not re¬ 
cover all sued for does not change 
ordinary rule requiring defendant to 
pay costs.—Quarles v. Quarles, La. 
App, 179 So. 512. 

90 . Cal—^Witherill v. Brehm, 240 P. 

529, 74 CabApp 286 
51 C J. p 286 note 26. 

Zu a salt to quiet title to water 
right, in which defendant unsuccess¬ 
fully contests plsUntifTs right to any 
water right whatever, plaintiff is en¬ 
titled to costs in the trial court — 
Schmidt V. Olympia Light, etc, Co, 
90 P 212, 46 Wash. 360. 

Defendant held entitlea to costs 
Where judgment for plaintiff is 
stipulated, except as to the part de¬ 
scribed in defendant's smswer, and 
the deed from plaintitTs ancestor to 
defendant's grantor is unsuccessful¬ 
ly assailed, defendant is entitled to 
his costs.—^Barry v. Sutter, 146 P. 
527, 26 CaLApp. 240. 

Zn a suit to set aside tasc deeds, 
costs axe properly taxed for plaintiff, 
upon a decree being entered for him, 
and against defendants wlio contest¬ 
ed the validity of plaintiffs charter 
exempting the property from taxa¬ 
tion, and alleged that they were 
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the owners of the property^—Garrett 
Biblical Institute v. Ellmhurst State 
Bank. 163 N.K. 1, 331 IlL 308. 
Statute as mandatory 
In action to determme title and for 
defendant's fraud in procuring judg¬ 
ment declaring a tax bill a lien on 
plaintiff's lot, where judgment was 
rendered for plaintiff on both counts, 
under a statute which la mandatory 
and provides that the prevailing par¬ 
ty in civil actions shall recover 
costs, the court was without discre¬ 
tion to tax costs against plaintiff — 
Newton v. Olson-Schmidt Const. Co., 
Mo., 248 S.W. 929. 

Costs in suit to quiet title generally 
see the C J S. title Quieting Title 
S$ 110-112, also 61 C.J. p 286 note 
19—p 288 note 68. 

97. Ky.—^Boreing v. ParlA 104 S.W. 
1022, 127 Ky 67, Si Ky.L. 1266. 

Miss—^Perkins v, Watson, 46 So. 80, 
92 Miss. 452. 

98. Cab—^Purdy v. Johnson, 280 P. 
181, 100 Cal App. 416. 

As against tmatee 
Where in an action against a trus¬ 
tee for an accountmg, the trustee, on 
a recasting of his account, as directed 
by the appellate court. Is found to be 
the prevailing party, instead of the 
losing party, he is entitled to be re¬ 
lieved of the costs assessed against 
him, notwithstanding he has not 
complied with a statute requiring the 
filing of a cost bill as a condition 
precedent to the recovery of costs, 
and, in such a case» It Is within the 
power, and it is the duty, of the 
court so to relieve the trustee, if he 
18 without fault.—^Purdy v. Johnson, 
supra. 

99. 'colo.—^Maddey v. White, 31 P. 
181, 2 Colo.App. 408. 

Ky.—^Martin v. St. Bdatthews Produce 
Exchange, 95 S.W.2d 1119, 265 Ky. 
26 —Wickersham v Wldkersham, 
192 S.W. 688, 174 Ky. 604. 

15 C.J P 36 note 68. 

Qnietlag title 

Under a statute providing that the 
successful party shall recover costs, 
but that the court may for gobd 



COSTS 


20 C.J.S. 


§ 10 


for the latter to resort to a court of justice for the 
establishment of such rights and to be placed in a 
position to enjoy them;^ and the fact that defend¬ 
ant ceased the commission of the acts which con¬ 
stitute the cause of action, after the action was com¬ 
menced, does not free him from liability for costs, 
if he answers to the merits and contests plamtiff^s 
right to the relief prayed ^ So, if defendant makes 
an unreasonable or unconscientious defense, if 
plaintiff IS successful he is entitled to costs and 
this is also true where, in a suit to quiet title, de¬ 
fendant's conduct has been inequitable.** 

Groundless or useless suits or proceedings. A 
complainant who brings a groundless suit® or makes 
a groundless application® will be required to pay 
costs. So also he will be chargeable with the costs 
of a useless litigation.*^ Especially is this so where 
it is obvious that the suit was not brought in good 
faith.® 


Losing party causing unnecessary costs. The 
general rule that costs follow the result of the suit 
will not be departed from where the conduct of the 
losing party has been the chief cause of a large 
accumulation of costs.® 

(3) Limitations of, and Exceptions to, Rule 

The prevailing party may be charged with the costa, 
where his bringing an unnecessary suit, being guilty of 
negligence or misconduct, or other circumstances war¬ 
rant such a departure from the general rule; or the 
court may award costs to neither party. 

As stated in Corpus Juris, which has been cited 
and quoted with approval, a court of equity has 
power to impose costs on a party, notwithstanding 
he IS successful in the suit, if the arcumstances 
render it unjust for the losing party to pay the 
costs, and warrant their being charged against the 
prevailing party and it also has the power to ad¬ 
judge that costs shall not be awarded to either par- 
ty.li 


cause adjudgre the costs otherwise, 
the court, removing: at the suit o± 
a purchaser agrainst the vendor a 
cloud on the title consisting; of the 
vendor's lien securing; purchase-mon¬ 
ey notes, which the vendor had 
transferred without transferring: the 
lien, and which the purchaser had 
X>ald, may not tax the costs in favor 
of the vendor, refusing: to release 
the lien, merely because a trans¬ 
feree of the notes had executed a 
release, which the purchaser had ac¬ 
cepted,—Caldwell v Dillard, 132 S. 
W. 863, 62 TexCivApp 498. 

1. Ark—^Penix v Pumphrey, 188 S 
W. 816, 12B Ark. 332. 

16 C J. p 36 note 69 
So. a suit to quiet titles if defend¬ 
ant's denial of plaintiffs title made 
it necessary for the latter to bring: 
suit, costs will be taxed ag:ainst de¬ 
fendant, on a decree in plaintiff's fa¬ 
vor —^Roxana Petroleum Corp v 
Colquitt. D.CTex, 34 P.2d 470—61 
C.J. p 286 note 22. 

2. Neb—Weing:and v. City of North 
Platte, 187 NW 90, 108 Neb, 17.^ 

3. US —^Hoover Co v. Sesqui-Cen- 
tennial Exhibition Ass'n, I) C.Pa, 
48 P.2d 1061. 

15 OJ p 36 note 60 
llDjUBtlfiable allegratloiui or denials 
Where alleg:ations or denials are 
made by a party to a suit in his 
pleadings with knowledge that they 
are unjustifiable in fact, he is guilty 
of censurable conduct justifying, 
without more, the award of costs and 
counsel fee against him —Abalene 
Exterminating Co. v. Oser, 5 A 2d 
738, 125 NJEq 829. 

4. Ill—Glos V. Ptacek, 80 N.E 727, 
226 Ill 188—Glos V. Shedd, 76 JST 
E. 887, 218 Ill. 209. 


NT—^Parmely v Showdy, 148 NT 
S 1086, 86 Misc 634 

5. US —^Duke Power Co v Green¬ 
wood County, D C S C , 25 F Supp 
419 

Ark—^Hail Dry Goods Co v. Dowell, 
^6 SW2d 86. 183 Ark 131. 

15 CJ p 36 note 61 * 

6- SC—^Price v White, 8 SCBq 
244 

7. La—White v. City of Gretna, 106 
So 254, 159 La. 141. 

Pa.—^EaufiCman's Appeal, 4 A 20, 112 
Pa 645 

8^ La—White v City of Gretna, 106 
So 254, 159 La 141 
Pa —Kennedy v. Heebner, 10 Pa. 
Dist, 669 

9. Ark.—^Penix v. Pumphrey, 188 S 
W. 816, 125 Ark 332 
15 C J. p 36 note 65 

la U.S—^Bowersock Mills & Pow¬ 
er Co V Joyce, CCA.Mo, 101 P 
2d 1000, 1008, quoting Coxipus 

Juris. 

Fla.—^Holly Hill Grove & Fruit Co v. 
Wicker, 143 So. 882, 107 Fla 766 
—^Wilhelm V Adams, 136 So 397, 
102 Fla 669—^Moyers v. Coiner, 22 
Fla. 422. 

Ill—Taylor v- Reed, 206 IllApp. 
479 

Mo—Clancy v. Herman C. G. Luy- 
ties Realty Co., 10 SW.2d 914, 321 
Mo. 282 

N J —^Barsotti v Bertolino, 189 A 
669, 121 NJEq. 346 
15 CJ p 36 notes 66, 67. 
jazecuting wrong deed 
The cost of a proceeding in equity 
to compel the execution of a general 
warranty deed will be imposed on 
defendant, although the bill is dis¬ 
missed on the ground that a deed 
already given to plaintiff is suffl- 
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cient, where defendant intended to, 
and believed that the deed so ex¬ 
ecuted by him did, impose certain 
restrictions or conditions, and at¬ 
tempted to justify that position in 
the litigation—^Marysville Civic Club 
V Lelby, 20 PaDist & Co 688. 

Fault of x>3^evaAlulg party 

Costs may be awarded against the 
prevailing party in equity, where he 
has been guilty of some fault or 
omission —^Higgins v Baton, N.T., 
204 F. 273, 122 CCA 421, affirming 
202 F. 76, 122 CCA. 1 
Xmproper motives In bxlxiglug suit 
may be a ground to deny costs to 
complamant, although successful — 
Corkery v Dorsey, 111 NE. 796, 228 
Mass. 97 

In. suit to set aside deed, court 
erred in taxing costs against defend¬ 
ant, although plaintiff recovered a 
money judgment, where such Judg¬ 
ment was .proved solely by conces¬ 
sions of defendant as a witness, and 
no costs were incurred therein, and 
no claim had been made for it in 
petition, and no dispute had existed 
between parties over it —^Dunning v. 
Benson, 204 N.W. 260, 200 Iowa 121. 
11. N.T—^Herpe v. Herpe, 122 NB. 
204, 225 NT 323, reversing Herpe 
V German Sav Bank of Brooklyn, 
159 NTS. 1118, 173 App Div. 967. 
Zto an actioo. for an, aocouatingf 
if all the parties have acted in good 
faith, and the suit involves the set¬ 
tlement of accounts and the disposi¬ 
tion of property in which they are 
all interested, the court may direct 
that neither party shall recover costs 
against the other—Shirley v. Good- 
nough, 16 P. 871, 16 Or 642—1 CJ. 
p 648 note 96. 

Where both parties successful in 
part see infra 3 11. 



20 C.J.S. 


COSTS 


§11 


Negkgence or misconduct of successful party. If 
the suit IS necessary only because of complainant’s 
negligence or misconduct, he may be required to pay 
costs, although successful ,12 or neither party will 
be allowed costs against the other.^3 Xhe same is 
true when complainant has been guilty of great 
laches in bringing suit and shows no excuse for his 
delay,or is seeking relief from his own laches, 
or if he files unnecessary pleadings or exhibits or 
otherwise incurs unnecessary costs.i® So, where 
complainant brings a suit to obtain relief, to part 
of which he knows he is not entitled, the discretion 
of the court will be properly exercised in decree¬ 
ing costs against him jf plaintiff unreasonably 
enforces an equitable right depriving defendant of 
the opportunity to satisfy the claim made against 
him without suit, the relief may be granted with¬ 
out costs, or plaintiff may be compelled to pay de¬ 
fendant’s costs.i® On the other hand, defendant 
may be required to pay costs, although successful, 
when by his misconduct complamant was misled 
into bringing suit .12 

Pursuing more expensive remedy. Although com¬ 
plainant succeeds in a suit, it may be a good cause 
for refusing him costs that he adopted a more ex¬ 
pensive remedy than was necessary ,20 and under 
such circumstances he may even be charged with 
costs ;2i but if defendant fails to object the court 
may refuse costs to either party 22 

Unnecessary suit. Where a suit in equity is un¬ 
necessary for the establishment or protection of 
complainant’s rights, the complainant is, although 
successful, not entitled to costs,23 and may be re¬ 
quired to pay defendant’s costs.24 


Scandalous matter in pleading. Scandalous mat¬ 
ter in an answer is a ground for withholding costs 
from defendant, although he prevails in the suit 25 

Where complainant has good reason to think de¬ 
fendant liable Where it appears that complainant 
has good reason to think defendant liable, the court 
may refuse to award costs against him, although un¬ 
successful,25 especially if defendant was in such a 
situation as to render it probable that he was liable 
on equitable principles,27 or where there are fea¬ 
tures of hardship in the case.23 

Where relief is conditioned on payment of money. 
Where the relief granted to complainant is condi¬ 
tioned on the repayment of money and the amount 
IS paid without default, complamant is entitled to 
costs ;23 but if default is made defendant is entitled 
to costs 30 

§ 11. Partial Success in General 

a In general 

• b. Where separate issues or causes of 
action 

a. In General 

A party who recovers Judgment for only a part of 
his demand or claim is generally entitlec to costs, ex¬ 
cept to the extent that this rule is modified by statute, 
and subject, in equity jcases, to the discretionary power 
of the court to impose costs otherwise. 

In the absence of statute authorizing the appor¬ 
tionment of costs, if plaintiff recovers judgment, 
although for only a part of the rehef demanded, he 
is, generally, entitled to costs,3i without reduction 


12 . Ala—^Manning v. Carter, 77 So. 
744, 201 Ala 218 

16 C J p 87 note 70 
Where pla.iiLtiff’0 mlsrepresesita- 
tioxLS hrought about litigation, taxa¬ 
tion of costs against defendant, in 
the suit brought by plaintiff is not 
■warranted —^Manning v Carter, 77 
So. 744, 201 Ala 218 

13. N J —Greiss v. Noisky, 87 A. 
166, 82 NJEq. 1—^Peer v Peer, 11 
NJElq 432 

14. La—^White v City of Gretna, 
105 So 254, 159 La 141 

16 CJ p 37 note 72 

15. La—Hood v Hood, 128 So. 646, 
14 LaApp 424. 

Tendor seekmg to axuml record of 
sale 

A judgment creditor who acts on 
the faith of the record, and in good 
faith, in issuing a fieri facias, rely¬ 
ing on the record showing title in 
the judgment debtor, should not be 
jCorced to pay. the costs of a ven¬ 
dor's proceedmg to annul recorded 


acts of land sales to the debtor, but 
they should be borne by the party 
seeking relief from his own laches. 
—^Hood V Hood, supra 
16y Ky—Commonwealth v Towery, 
286 SW 204. 216 Ky 344 
N J.—Berry Bros. v. Paul, 134 A. 119, 
99 NJBa. 658 

17- Ill—^Howard v. Bennett, 72 IlL 
297 

18. Nev,—Welland v. Huber, 8 Nev. 
203. 

19. Pa—^McCloskey v. Kirk, 90 A. 
73, 243 Pa 319 

16 C J p 37 note 76. 

sa Mich,—^Wilcke v Duross, 107 N 
W 907, 144 Mich 243, 116 Am S R. 
394. 

15 CJ. p 38 note 80. 

21. NT.—White v. Meday, 2 Edw. 
486 

16 CJ p 38 note 81. 

22. NT—^Utica Bank v. Mersereau, 
8 Barb.Ch 628, 49 Ain.D. 189. 
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23. N J —^McCloskey v Bowden, 89 
A. 628, 82 NJ.Bq 410. 

15 CJ p 86 note 68 

24. Mich—^Allen v Detroit, 133 N, 
W. 817, 167 Mich 464, 36 L.RA.. 
N.S., 890. 

16 C.J. P 37 note 69 

25. Mich—^Mayhew v. Phoenix Ins. 
Co., 23 Mich. 106 

26h U S —^Bliss V Anaconda Copper 
Mm Co, CCMont., 167 P 1024, 
affirmed Bliss v Washoe Copper 
Co, 186 P 789, 109 CCA, 133. 

15 C.J P 38 note 77. 

27. Mass.—Clark v. Reed, 11 Pick. 
446. 

28. NT—^Perry v. Bedell, 18 N.T. 
S. 487, affirmed 31 N.E 625, 133 
N.T 688. 

29. Mich —^Match v. Hunt, 38 Mich. 1. 
309 Mich.—^Match v. Hunt, supra 

3X. U.S.—City of Orlando v. Mur^ 
I phy, C.aAFla, 94 F.2d 426. • 
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or apportiociment,32 as in such cases he is regarded fra § 14, may apportion the costs between the par¬ 
as the prevailing party and the same rule ap- ties. It has been held that plaintiff, although he re¬ 
plies as to a defendant who, as the prevailing party, covers judgment, will be denied costs where he fails 
recovers judgment, although for only a part of his to sustain the greater number of his allegations, and 
claim.84 Under this rule, plaintiff is entitled to amends to conform to the proof, and defendant has 
costs although he recovers judgment for less than g^uilty of fraudulent conduct.®8 

the amount sued for,®® unless, under some statutes, The general rule that plaintiff is entitled to costs, 
defendant had offered to pay more, or has pleaded although he recovers only a part of the relief de- 
that he has tendered and deposited in court the full manded, has been applied in actions of replevin,®® 
amount due plaintiff.®® In some states, however, particularly where no costs are made that would 
the general rule is modified to some extent by stat- not have been made if the issue tried had related 
ute, under which the court is given, in some cases, solely to the property as to which plaintiff pre¬ 


discretion in imposing costs,®^ and 

Idaho—^Donahoe v. Hemck. 260 P. 
150, 152, 44 Idaho 5^0, citing: Oor- 
ptts Jraitu 

Ill.—^Hanford v. Rlcbart, 66 HI App 
448 

Ky—Wlckersham v. Wlckersham, 192 
S.W 688, 174 Ky. 604 
Ija—^Hart v, Polizzptto, 122 So. 64, 
168 Ija. S&6—Crowell & Spencer 
Lumber Co. v. Police Jury of 
N^atchitoches Parish, 115 So 51, 
164 Iia. 971—Howcott v Smart, 68 
So. 515, 130 La 699. 

Mont—Jones v. Great Northern Ry 
Co. 217 P. 673, 677, 68 Mont. 281, 
87 A.L R. 754, auotin^: Corpus JTo- 
rts. 

NY.—Dunne v. New York Telephone 
Co. 176 N.Y.S. 519, 107 Misc 489, 
affirming: Dunn v. New York Tele¬ 
phone Co. 175 NY.S. 115. 

N C.—^Maxton Auto Co. v Judd, 97 
S.B 477, 176 N.C. 497—Staley v. 
Staley, 94 SJD. 407, 174 NC, 640. 
Tex,—^Eastland County v. Chapman, 
ComApp,^ 278 S.W. 425, grrantlngr 
motion in part and overruling: mo¬ 
tion in part 276 S.W. 654, rehear¬ 
ing: denied 277 S.W, 629, and re- 
versdngr CSiapmao v Eastland 
County, Ctv.App., 260 SW. 889. 

16 C.J. p 87 note 86. 

All costs 

Where plamtitTs demand has been 
allowed In part, defendant is bound 
to pay all costs of trial court even 
as to cost of taking: testimony on 
demand as to which plaintiff is non¬ 
suited.—Dubois V Police Jury of 
Grant Parish, LaApp., 165 So. 468. 

Party asserttur psErtnerslilp in real 
property and enly recovering: compen¬ 
sation as anient Is entitled to costs in 
trial court from and including: date 
of reference as to amount of his 
compensation.—^Fertig: v, Fertig:, 202 
S.W. 813, 189 Kr. 163. 

Jndgnnottt allowing credit 
Where defendant does not com¬ 
plain that judgrment was incorrect 
on account of allowing: credit, plain¬ 
tiff, bein^ successful to that extent, 
is entitled to costs, althoug:h credit 
could not have been allowed under 


as explained m- [ vails.^® On the 

pleading:s —^Rowe v. Cnchton Co, 
128 So. 443, 38 La App. 454. 

3S. TJ.S—City of Orlando v Mur¬ 
phy, CCAPla., 94 P2d 426 
Apportionment of costs see infra 8| 
13-18 

33. Idaho—^Donahoe v Hemck, 260 
P 150, 152, 44 Idaho 660, citing 
Corpus Juris. 

NY—^Dunne v New York Telephone 
Co., 176 5T.Y.S. 519, 107 Misc 439. 
16 CJ. p 28 note 87 
*T^revailing party** in general see su¬ 
pra § S 

34. Mont.—^Aronow v Hill, 286 P. 
140, 87 Mont 155 

Judgment dlsmlssiug complaint 
Where defendant claimed that al¬ 
leged contracts of sale were in fact 
contracts of agency, and asked ref¬ 
ormation and damages, and judgment 
was rendered dismissing complaint 
on g:rounds that agency was estab¬ 
lished, although not allowing defend¬ 
ant's claim for damag:es, defendant 
IS entitled to costs on account of 
witnesses who testified on question 
of defendant’s damages, as well as 
question of agency—^Fisher Flouring 
Mills Co V. McClmton. 234 P. 20, 133 
Wash. 540. 

Defendaut lu aotioa of slander of 
tlide being plaintiff in petitory action 
IS entitled to costs, when successful 
as to part of his claim.—^Lee v. Giau- 
que, 97 So. 669, 154 La. 491 

35. Ariz—^Barth v A & B Schus¬ 
ter Co, 220 P. 391. 25 Ariz. 646. 

Cal.—^Northern California Power Co. 
V. Waller, 163 P 214, 174 Cal 877 
—^Minehan v. Silveria, 21 P.2d 617, 
131 CaLApp 317 

La—Goldberg v. Banta Bros., 162 
So 786, 183 La 10—Garland v 
Dimitry, 119 So 42, 167 La- 262. 
Mo.—^Underwood v Oregon County, 8 
S.W.2d 597, 830 Mo. 614. 

Tex.—Eastern Seed & Gram Co. v 
Weldon, Civ.App,, 61 S W.2d 586— 
Haynes v. American Mut Ben. 
Ass’n, CivA.pp, 283 SW. 199— 
Moroney Hardware Co v Goodwin 
Pottery Co, Civ App,, 120 SW. 
1088. 

15 C.J. p 27 note 86 [a] (2), (3). 
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other hand, it has been held that 

36. Cal—^Minehan v. Silveria, 21 P- 
2d 617, 181 Cal.App. 317. 

Gra —^Livingston v. Salter, 65 S E 60, 
6 GaApp. 377. 

Tex.—^Eastern Seed & Grain Co v. 
Weldon. Civ.App,, 61 S W 2d 686. 

37. Mo—0*Donniley v. Kinley, 386 
S.W 140, 220 MoApp. 284 

Tex-—Netter v. Coleman, Civ App 
63 S.W 2d 908, error refused 
15 CJ. p 28 note 88. 

Xu Puerto Blco 

In cases in which litigant’s de¬ 
mands have not been m all things 
denied, court should impose costs in 
accordance with equity.—^Ruiz de Val 
V Virella, 7 Porto Rico 58—15 C.J. 
p 36 note 69 Cb] (3), (4), p 28 note 
88 [C]. 

38. N.Y—^Engel v. Garner, 190 NT. 
S. 344, 116 Misc. 289. 

38. Ark.—Spear v. Scott. 219 SW. 
322, 142 Ark. 372. 

N C —^Maxton Auto Co, v. Rudd, 97 
S E 477, 176 N.C. 497. 

64 CJ p 610 notes 97, 08, 1 [c], 

Xu Femisylvaiiia 

When defendant gives bond and 
retains property, plalutiirs title is 
extinguished and case proceeds as 
action of trespass, and If there is a 
general verdict for plaintiff for part 
of property, it carries with it costs. 
—^Agricultural Trust Co;, v. Eby, 29 
Pa Dist. 816—Shoemaker v. Shoexnak- 
er, 4 Pa Dist. 398, 16 Pa.C6. 159, 7 
Kulp 528. 

4a Mo —Cummins v. Eixig, 266 S W. 
748. 317 Mo App. 371. 

As xiot abuse of dIsoraiiQn, 

Under statute providltig that pre¬ 
vailing party shall recover costs, in 
replevin agamst constable, m which 
plaixrtlffs prevailed as to some of 
property, while defendants prevailed 
as to other property^ and no costs 
were made that would not have been 
made if issue tried had related sole¬ 
ly to property as to which plaintiffs 
prevailed, taxing all costs against 
defendant was not abuse of discre¬ 
tion of trial court.—Cummins v. 
King, supra. 
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the action of replevin constitutes an exception to 
the general rule as both parties are actors and claim¬ 
ants,and in some states an apportionment of 
costs may be made in such cases, as explained in¬ 
fra § 14. 

On certiorari to review the action of the govern¬ 
ing body of a borough, costs may not be allowed to 
either side, where the person seeking the review is 
partly successful and partly unsuccessful.-*2 

In equity. In a suit in equity, if plaintiff recovers 
a part of the relief demanded he, generally, is enti¬ 
tled to costs,42 and should not be required to pay 
a part of the costs.-*-* A court of equity, however, 
gives weight at times to a partial failure of the 
action in determining the incidence of the costs 
and where both parties are successful m part, the 
taxation of costs is largely discretionary,-*6 and the 
trial court's ruling will not be disturbed unless there 
has been an abuse of discretion.'*'^ Costs may be 


awarded to defendant, if plaintiff recovers only a 
part of the relief demanded,* ^ particularly where 
his partial unsuccess was due to his own defaults 
and all the costs may be adjudged against plaintiff 
where he is unsuccessful on the mam cause of ac¬ 
tion, notwithstanding he is given partial relief on an 
incidental matter.50 It has been held, however, that 
where the damage to plaintiff from a nuisance 
sought to be restrained, is great and irreparable, 
he should not be required to pay his own costs, al¬ 
though he obtains only a partial abatement of the 
alleged nuisance.®^ 

If neither party establishes his claim or right, 
neither should be allowed costs and if both par¬ 
ties are successful in part, it has been held that the 
court may refuse to allow costs to either.^s 

In a suit to qmet title, if plaintiff recovers judg¬ 
ment, although for only a part of the land involved 
or relief demanded, he is entitled to his costs ;^* 


41. NH—Brown v. Smith, 1 N.H. 
86 

42. N.J —Cordingley v Borough of 
Mendham, 171 A 168, 12 NJ.Misc 
331. 

Costs on certiorari to court of inferi¬ 
or or limited jurisdiction generally 
see infra S§ 386-403. 

43. Ark —^Henslee v. Mobley, 143 
Ark 181, 230 S.W. 17. 

Ky.—Cheatham v Harmon, 206 SW 
16. 182 Ky 36 

Tex—Palmetto Lumber Co v. GUbbs, 
80 S W2d 742, 124 Tex 616, 102 A. 
LR. 474, affirming, CivApp, 62 S 
W 2d 120, and motions overruled 82 
S W'2d 376, 124 Tex 616, 102 AL.R. 
482 * 

jpefendant snooessfnl to small esc- 
teiit 

Jn action in equity for recovery of 
Jand, judgment for defendant for in- 
flni^esimal quantity of land would 
not present any equitable ground for 
relieving him of payment of costs — 
.Shanahan v. Mclntire, 183 S W. 629, 
169 Ky 160 

44. Pa—Gallio v Balter, 103 A 829, 
260 Pa 466 

•Tex—^Bryan v, McKinney, CivApp, 
279 SW 476 

45. N T —^Barnes v. Midland R Ter- 
minail ^39^ 112 NE 926, 218 N.T. 
91. 

46. Ala.;tHECennedy v. Sorsby, 96 So. 
891> 209 AJa 188 

Mo—Huggins y. Hill, 236 S.W. 1064 
—^McDermeitt v. Keesler, 144 SW 
414, 240 Mq. 278. 

Mont.—^Heilman v. Loughrm, 188 P 
370, 371, 67 Mont. 880, citing Cor¬ 
pus Juris, 

NJ—^Pridmore v. Steneck, 191 A, 
861, 12^ HJ^q 85, modifying 186 
A 613, }2Q N.JSq. 667. 


Wash —Hand v School Dist. No. 1 of 
Walla Walla County, 203 P 940, 
118 Wash. 439 

Costs may be awarded to pl ain tiff 
only, in court's discretion, where al¬ 
though defendant in his verified an¬ 
swer has charged plaintiff, who is 
officer of court, with fraud, there is 
not a scintilla of evidence in case to 
support charge—^Brackett v. Seavey, 
131 NTS 664, affirmed 136 NT.S 
1181, 161 App.Div. 945. 

47- Ky.—Wilson v. Smoot, 216 S.W. 
129, 186 Ky 194. 

Mass —^Zuckemik v Jordan Marsh 
Co., 194 NE 892, 290 Mass. 161 
Mo—^Turner v. Johnson, 7 S.W. 670, 
96 Mo 431, 6 Am.S R 62. 

Va—Good V Petticrew, 188 SE. 217, 
165 Va. 626 

Wash.—Weiffenbach v. Puget Sound 
Bridge & Dredging Co, 184 P 321, 
108 Wash, 466 

48. TT^.—General Broadcastmg Sys¬ 
tem V Bridgeport Broadcasting 
Station, DC Conn, 53 P.2d 664. 

Cal.—Carter v, Chotlner, 291 P. 677, 
210 Cal 288—^People’s Ditch Co. v. 
Foothill Irr Dist, 11 P 2d 86, 123 
CalApp 267. 

Plaintiff as not “auoceaafnl party” 
Where relief granted in foreclosure 
suit fell short of that sought by 
plaintiff, although foreclosure was 
granted, plaintiff was not “successful 
party” to extent of relief denied 
within statute authorizing recovery 
of costs by “successful party” so 
that court would have been author^ 
ized to tax fee of defendajit's guard¬ 
ian ad litem against plaintiff—^Hays 

V. Spangenberg, Tex.CivApp., 94 S 

W. 2d 899. 

49. Ala—Kennedy v. Sorsby, 96 So 
891, 209 Ala. 188 
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50. Ark—^Bates v Bates, 39 S.W.2d 
701, 183 Ark. 900—^Davis v. White, 
284 S.W 764, 171 Ark 386. 

La—^Musick v. Rath Sales Co„ App., 
151 So 108 

m action to enjoin sale of road 
bonds and payment by commission¬ 
ers of certain sums for services, 
where plaintiffs did not prevail in 
their mam or essential contentions, 
court's refusal to allow them to re¬ 
cover costs because they recovered 
judgment restraining commissioners 
from carrying out a contract for em¬ 
ployment of engineer, is not reversi¬ 
ble error where such engineer was 
not a party to suit, and their prayer 
for BU<di injunction was presented 
for finst time in amended petition 
filed on day of trial.—Gibson v. Da¬ 
vis, Tex.Civ.App, 236 SW 202. 

51. Colo.—Wilmore v Cham 
O'Mines, 44 P.2d 1024, 96 Colo. 319. 

52. X7.S —^Hinchman v. Hipinsky, 
Alaska, 202 P. 626, 121 CCA- 86, 
certiorari denied 34 S.Ct. 676, 234 
n.S 769, 58 L.Ed 1580. 

15 C J p 39 note 89 [b] 

53. IdaJbo —^Mahaffey v. Carpenter, 
248 P 13, 42 Id&ho 619. 

Ky.—White v. Glazer, 106 S.W. 289, 
32 KyL 670 

NJ—^MacDonnell v Vitille, 162 A. 
738, 111 N.JEq. 602—^Mooney v. 
Petnick, 146 A 641, 104 N.JEq. 
367 

16 C J. p 89 note 89—1 C J. p 648 note 
97. 

64. N.J—Cohn v Plass, 100 A 327, 
modifying remittitur 95 A 1011, 86 
N.J.Bq 163. 

N.C.—^Parker v Parker, 97 S.B. 223, 
176 N.C. 198—Swain v Clemmons^ 
95 S.E. 489, 175 N.C 240. 

51 C.J. p 287 note 33. 
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and it has been held that if each party recovers 
judgment each is entitled to costs;®® and that, on 
the other hand, if each party succeeds in part on 
substantial issues neither will be allowed costs.®® 

b. Where Separate Issaes or Causes of Action 

A plaintiff who obtains a Judgment on one or more 
of several separate issues or causes of action Is generally 
entitled to costs, except to the extent that this rule is 
modified by statute, or departed from, in equity cases, 
under the court's drscretionary power as to costs. 

In the absence of some special statutory provision 
for the apportionment of costs, where each party 
succeeds on one or more of the causes of actions, 
claims, or issues, it would seem that plamtiff having 
obtained a judgment for a part of the relief prayed 
would as the “prevailing party” be entitled to such 
costs ,®7 but m some cases the courts, apparently 
not basing their decisions on any special statutory 
provision, have reached a contrary conclusion,®® 
such as to the effect that plaintiff is not entitled to 
costs as to an interposed defense as to which he 
does not succeed,®® and that defendant is entitled to 
costs relating to those causes of action on which 
plaintiff fails to recover, and under some statutes 
the costs may be apportioned in such cases, as ex¬ 
plained infra §§ 16, 17. Under some statutes, on en¬ 
try of a partial judgment, unless plaintiff elects not 
to continue a separate action for the part of the 


claim not conceded to be due, he is not entitled to 
costs.®! It has been held that in a case involving 
a number of parties, if no party is sustained in all 
his contentions, or defeated in all, no costs should 
be granted to any party. 

In equity The general rule as to discretion in 
the allowance of costs m equity cases, as announced 
supra § 10, has been applied where each party suc¬ 
ceeds as to one or more of the causes of action or 
issues raised.®® In some cases, where each party 
succeeds as to part of the causes of action or is¬ 
sues, the practice has been to deny costs to either 
as agamst the other ;®4 but this rule has been held 
inapplicable to a case wherein the bill is dismissed 
as to some defendants and as to one complainant, 
and relief is granted as prayed as to others, and that 
in such a case the allowance of costs to the success¬ 
ful complainants is within the court's discretion.®® 
It has been held that the fact that plaintiff succeeds 
on one ground and fails on another is not of itself 
sufficient reason for refusal to allow him costs in 
equity,®® and that under a statutory provision that 
the successful or prevailing party shall recover all 
costs incurred, a plaintiff in an equity suit is a 
successful party and entitled to costs if he recovers 
on some of the counts,®*^ or all the substantial issues 
are decided m his favor.®® Under other statutes, if 
the suit is for equitable relief and for a money judg- 


55. Cal.—A. Hihn Co v. Santa 
Cniz, 141 P. 391, 24 Cal App, 866 

56. NJ—^Polkman v. Myers, 116 A 
617, 93 NJBq. 216. 

57. U-S —Sears, Koebuck & Co v 
Pearce, IlL, 258 P 960, 166 C C,A. 
402 

Idaho.—^Donahoe v. Herrick, 260 P. 
150, 162, 44 Idaho 560, citing Cor¬ 
pus Jtixls. 

Mont—Jones v Great Northern Ry 
Co, 217 P. 678, 68 Mont 231, 37 A. 
LR 754 

Neb—^International Harvester Co. of 
America v. Schultz, 169 NW. 428, 
102 Neb. 763, citin^T Corpus Juns. 

15 C J p 28 note 89. 

Substantial dama^refl on one count 

Under doctrine that law is not con¬ 
cerned with trifles, findings of sub¬ 
stantial damages on slander count is 
determinative of defendant’s liability 
for costs, regardless of finding of 
nominal damages on false imprison¬ 
ment count.—^Lindhorst v Curtis 
Mfg. Co, MoApp, 105 S.W2d 972 

68. Okl—^Black V Pansho, 8 P.2d 
678, 162 Okl. 70. 

16 C.J. p 28 note 90. 

Safaulting grantee reoovezing pos¬ 
session 

Where real estate purchaser fails 
to maJse payments as agreed, and his 
grantor enters into possession of 


property and holds same, and gran¬ 
tee brings ejectment to recover pos¬ 
session, and on issues made trial 
court renders judgment for grantee 
for possession, fixes vendor’s lien on 
property in favor of grantor, and or¬ 
ders foreclosure thereof, costs of pro¬ 
ceedings may be taxed against gran¬ 
tee—^Black V Pansho, supra. 

59. N Y.—Amsterdam City Nat 

Bank v Olmstead, 202 N.Y S 116, 
206 App Div 805. 

60. Ala—Louisville & N. R Co v. 
Gofer, 18 So. 110, 110 Ala 491 

61. N Y —^Berwaldt v Zehrlaut, 285 
N Y S 472, 247 App Div 732, modi¬ 
fied 288 N.Y.S, 768, 247 App Div 
890 

62. N.Y.—In re McCready’s Will, 269 
NYS. 612, 236 App Div 390, af¬ 
firmed Pell V. McCready, 189 NE 
718, 268 N.Y. 602, reargument de¬ 
nied Butler V. Adams, 189 N.E 749, 
263 NY. 669 

63. Mont—^Heilman v. Loughrin, 188 
P 370, 67 Mont 380 

Wash—In re Fischer’s Estate, 81 P 
2d 836, 196 Wash 41. 

Xu aotlou to quiet title to two min¬ 
ing claims, where plaintiff prevailed 
as to one claim and was defeated 
as to other, it cannot be said that 
court erred in awarding costs to 
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plaintiff—^Heilman v Loughrin, 188 
P 370, 67 Mont 380. 

64, N J —^Pridmore v. Steneck, 191 
A 861, 122 N.J Eq 35, modifying 
186 A 513, 120 NJBq 667. 

16 C.J P 39 note 94. 

65. N J —Pridmore v. Steneck, su¬ 
pra 

66. Mass—Gaylord v. Goodell, 53 
NE 275 

R.I—Sweeney v Brow, 100 A 693* 

67, Tex—^Veltmann v Slator, Civ. 
App, 219 SW 630, conforming to 
answers to certified questions Velt- 
man v Slator, 217 S W.' 378. 

08. Mo—^Huggins v Hill, 286 S.W. 
1054. 

Xu building contractor’s action to 
recover on contract or on quantum 
meruit and to enforce mechanic’s 
lien for amount claimed, m which 
various other lien claimants interven¬ 
ed, and in which owner counterclaim- 
I ed agamst contractor for damages, 
where judgment was rendered for 
contractor for amount slightly less 
than that sued for and lien was m 
force in his favor, subject to liens in 
favor of subcontractors, and defend¬ 
ant was given nothing on her coun¬ 
terclaim, contractor was “prevailing 
party,” and entitled to costs.—^Hug¬ 
gins V. Hill, supra. 
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ment, plaintiff is entitled to costs as a matter of 
right, if he recovers a substantial amount, although 
the other relief is denied.®^ 

§ 12. Counterclaim or Set-Off Filed 

tf a set-off^ counterclaim, or cross complaint fs flletr 
and allowed, wholly or in part, as a general rule, the 
party In whose favor final Judgment is rendered is en¬ 
titled to costs, except where this rule is modified or lim¬ 
ited by statute, or, in equity cases, by the exercise of the 
court's discretionary power as to awarding costs. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, although there is some au¬ 
thority to the contrary,70 and except where there is 
some statutory provision operating to the con¬ 
trary, 71 as where the statute authorizes an appor¬ 
tionment of co^s where plaintiff succeeds on his 
claim and defendant succeeds on his counterclaim,72 
the general rule is that where a set-off or counter¬ 


§ 12 

claim has been filed and allowed, wholly or in part, 
the party in whose favor final judgment is ren¬ 
dered will be entitled to costs.73 In other words, 
plaintiff is entitled to costs if he has judgment for 
an amount in excess of the set-off or counterclaim 
allowed,74 and this is so, although defendant to a 
certain extent prevailed on his counterclaim.75 
Plaintiff will be allowed all his costs, although a 
part of them may have been incurred in litigating a 
set-off or counterclaim the issue as to which was 
found against him,76 but this rule is subject to the 
limitation, under some statutes, that the costs be 
based on the amount of plaintiff’s recovery.77 By 
parity of reasoning if the amount allowed as set-off 
or counterclaim exceeds the amount allowed on 
plaintiff’s demand,78 or if defendant succeeds in off¬ 
setting plaintiff’s claim and preventing any recovery 
thereon,76 or if the only judgment properly ren- 


69. Cal.—Silva v Angelo, 198 P 56, 
62 C^lApp 76 

BeformatlouL of lease and aceotuitbig' 
Where suit to reform farm lease 
and for accounting, is not only for 
decree reforming lease, but also for 
money ludgment, if plaintifC recovers 
substantial amount he is entitled, un¬ 
der some statutes, to costs as of 
course, although reformation of lease 
IS denied.—Silva v. Angelo, supra 

70- La—Cook, etc, Contracting Co 
V Denis, 52 So 660, 126 La 418. 

15 C J. p 30 note 13 

Xn olalsu and delivery, if plaintiff 
obtains 3 udgment for specific proper¬ 
ty and defendant obtains money 
judgment on counterclaim, costs in 
replevin issue will be allowed to 
plaintiff and in counterclaim issue 
to defendant, qince it is independent 
issue and is same as if defendant had 
brought separate action for amount 
of his claim—Southerland v. Brown, 
96 SB 946, 176 N C. 187 

71- Pa —Stahl v Erie Delivery Co , 
31 PaDist & Co, 429, 433, quoting 
Corpus Juris. 

16 C J. p 30 note 14. 

7a. Iowa—^Ashdown v Ely, 117 N. 

W 976, 140 Iowa 739 
16 C J. p 30 note 14 [a] 

As dlsoretioxiaxy 

The matter of apportioning costs, 
in such cases, is within discretion of 
trial court to such extent that Its 
refusal to do so will not be inter¬ 
fered with unless it is clear that this 
discretion has been abused—Mayo v. 
Halley, 100 NW 629, 124 Iowa 676 
—16 C J p 30 note 14 [a] (7) 

Costs against defendant 
If defendant admits plaintiff's 
claim, and by verdict it is reduced 
by counterclaim, costs of trial are 
properly taxed against defendant, 
where they arose principally from 


a counterclaim which was denied him, 
and where there are no facts to en¬ 
able court to make intelligent ap¬ 
portionment of costs —Smith V Hess, 
48 NW 1030, 83 Iowa 238 
Apportionment of costs generally see 
infra §§ 13-18. 

73. Cal —Cocorea v. Assimopoulos, 
47 P2d 699, 4 Cal 2d 82 
N T — B. & A Building Corporation 
V Sonn, 4 NYS2d 441, 167 Misc 
616—Joray Kealty Co v Steinberg, 
223 NTS 838, 130 MiSC 436. 

Pa—Stahl V. Erie Delivery Co, 31 
Pa.Dist & Co 429, 433, quoting 
Corpus Juris. 

Recovery of property 

(1) In action to determine right to 
possession of property under condi¬ 
tional sale contract in which defend¬ 
ants disclaimed any interest, but in 
which one defendant prevailed on 
his cross complaint for ixissesslon of 
property not covered by contract, 
plaintiff was not entitled to judgment 
for costs on his complaint, but de¬ 
fendant was entitled to costs oa his 
cross complaint.—Cocores v Assimo¬ 
poulos, 47 P.2d 699, 4 Cal.2d 82. 

(2) Plaintiff m action for posses¬ 
sion under chattel mortgage, who ob¬ 
tains judgment reduced by allow¬ 
ance of defendant's counterclaim, is 
prevailing party, and entitled to 
judgment for costs—Bank of Buf¬ 
falo v Crouch, 174 P. 764, 73 Okl. 36, 
Refendaut uMUccossful 

Defendant would ordinarily be 
bound for costs incurred on unsuc¬ 
cessful reconventional demand, im¬ 
proper exception of no cause of ac¬ 
tion, plea of res jUdicata and call in 
warranty.—^Price v. Town of Ruston, 
139 So. 65, 19 LaApp 356. 

74b Conn —^Tomasetti v Kowalski, 
164 A 909, 116 Conn. 371 
16 C.J p 31 note 16 
75. NM—State Trust & Savings 
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Bank v Hermosa Land & Cattle 
Co, 240 P 469, 30 NM. 566. 

16 C J p 31 note 17. 

76. Ohio —Gordon v Steinmetz, 73 
NE 612, 71 Ohio St. 372 

15 CJ p 31 note 18. 

77. Xu Hew York 

(1) Under Municipal Court Code § 
164 subd 2, which provides that if 
counterclaim is in excess of plain¬ 
tiff’s claim, and plaintiff recovers 
Judgment, costs shall be allowed on 
amount of counterclaim, but if coun¬ 
terclaim IS less than plaintiff’s claim, 
costs shall be governed by plaintiff’s 
recovery, if a counterclaim, with¬ 
drawn at trial, although in excess of 
claims in suit, was interposed mere¬ 
ly by way of set-off to extent of 
plaintiff’s demand, costs should be 
limited to plaintiff’s recovery,— 
Greenbaum v Charles McAdam Co., 
181 NTS 816. 

(2) Where bill of particulars on 
counterclaim was demanded and not 
given, and evidence on counterclaim 
was therefore excluded, plaintiff 
could not have costs taxed.—^Teitel- 
baum V Empire Bottling Works, 166 
NT.S 334, 100 Misc. 103. 

(3) City Court Act S 48, containing 
a similar provision, did not authoi^ 
ize city court of Buffalo to award to 
plaintiff costs on dismissal of defend¬ 
ant’s counterclaim, in addition to 
costs based on amount of plaintiff’s 
recovery.—^Mandel Mfg, Co. v. Pop- 
penberg, 176 NT.S 23. 

7& Cal—Shelley v Hart, 297 P. 82, 
112 CalApp. 231. 

Tex—^Downey v Hatter, CivApp, 48 
S.W. 32. 

Wash—Snider v. Wright, 192 P. 928, 
112 Wash. 636. 

16 C J. p 31 note 19. 

79. Minn—^Tank v. Clark, 229 N.W. 
579, 179 Minn. 687 
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dered is for defendant on the counterclaim,or 
cross complaint,81 defendant is entitled to costs, in 
the absence of some statutory provision to the con¬ 
trary,-82 and if there are two plaintiffs, defendant 
IS entitled to costs against both of them, even though 
he is entitled to judgment against only one of them 
on his counterclaim.83 However, although there is 
some authority to the contrary,®^ this rule has been 
denied as to claims purchased by defendant since 
the institution of the action,86 and as to a counter¬ 
claim or set-off that is in nowise controverted. 86 
If plaintiff fails he is not entitled to costs merely 


because defendant fails to establish his counter¬ 
claim,87 or cross complaint,88 but in such a case de¬ 
fendant is entitled to costs,89 although this has been 
denied,and it has been held that in such a case 
no costs are chargeable to either party,9^ or, that 
the costs may be divided 92 

In equity In a suit in equity, if plaintiff recov¬ 
ers a judgment, he is entitled, as the prevailing par¬ 
ty, to costs, and should not be required to pay them, 
although some of his claim is disallowed, and some 
of the Items of a counterclaim are allowed, 93 but, 


BO. Md.—^Dinsmore v. Hice, 97 A. 
537, 128 Md 209 

Mo—Johnston v. Flemmgr. App., 246 
SW 962 

NT—^Fassy v. Hartman, 191 N.T.S 
866, 199 App.Div 838—^Wise v. 

Rosenblatt, 9 NT.S 600, 90 N.T. 
St. 858 

Xa action for automobile colUfllon 
In which defendant filed counter¬ 
claim, where jury returned general 
verdict for defendant but did not al¬ 
low defendant anything^ on counter¬ 
claim, court's action in taxing: all 
costs agrainst plaintiff instead of ap¬ 
portioning: costs between parties was 
not error, at least where plaintiff 
did not point out what portion of 
costs was incurred in prosecuting 
counterclaim—^Priest v Hogan, 267 
NW, 403, 213 Iowa 1871. 

Xu suit for oaiLoellatlou of oil lease, 
costs were properly allowed to de¬ 
fendant where its reconventional de- 
naand for recognition of its titlS to 
personal property left on premises 
was sustamed and it had judicially 
consented to cancellation of lease — 
Bickham v Bussa Oil & Gas Co., La 
A pp, 152 So 393 

8I. Mont —^ZunChich v. Security 

Building & lioan Ass’n, 278 P 1011, 
. 86 Mont 841. 

Substantial victory for defendant 

Where in action by conditional sell¬ 
er's assignee for possession of auto¬ 
mobile on buyer’s default, in which 
buyer in cross complaint set up fraud 
of seller, judgment entitling assignee 
to automobile, but giving buyer the 
right to hold possession until paid 
value of automobile transferred as 
part of purchase price, is a substan¬ 
tial victory for defendant and enti¬ 
tles him, and not plaintiff, to costs. 
—Whitmg V. Saueglia, 232 P. 986, 
70 Cal App. 108. 

92 . Tex.—^Hall v Hodge, 2 Tex 823. 
16 C.J. p 81 note 21. 

83. N.T.—Passy V Hartman, 191 N- 
Y.S. 866, 199 AppBiv 888. 

84. Tex—^Parrott v. Underwood, 10 
Tex. 48. 

15 C.J. p 81 note 22. 


85. Ky.—Overby v Wells, 64 SW. 
966, 21 KyL. 1316. 

15 C J p 81 note 23 

83. Ark—Milner v Camden Lumber 
Co, 85 SW 284, 74 Ark. 224. 

16 C J. p 31 note 24. 

87. N.Y.—^Hansen v Levy, 248 NT 
S. 200, 139 Misc. 693 

15 C.J p 31 note 26 

88. Or—Hopka v. Forbes, 294 P. 342, 
136 Or 91. 

Premature action 

Plaintiff IS not entitled to costs, 
where action was declared prema¬ 
ture although relief was denied un¬ 
der cross complaint.—^Hopka v. 
Forbes, supra. 

89. Iowa—Priest v. Hogan, 257 N. 
W 403, 218 Iowa 1871 

Minn.—^Ballard Transfer, etc., Co. v. 
St Paul City R Co., 162 N.W. 868, 
129 Minn 494, 496. 

Or.—^Hopka v. Forbes, 294 P. 842, 186 
Or 91 

Pa—Stahl V. Erie Delivery Co, 81 
PaDist & Co. 429, 483, Quotmg 
CorpTU JUxIa. 

15 C J p 31 note 26 
Defendant in negUgenoe case who 
files general denial and oounterolalm, 
IS prevailing party where neither 
party recovers damages, since he de¬ 
feats plamtilTs cause, inasmuch as 
jury has found that neither com¬ 
plaint nor counterclaim establish a 
cause of action; and because defend¬ 
ant fails to recover anything on his 
counterclaim, it becomes immaterial, 
for it does not cause plaintiff to lose 
or defendant to win —Checketts v 
Ceilings, 1 P.2d 960, 78 Utah 93, 76 
A.L.R 1893. 

Zn action in trespass, if defendant 
fails to recover on his counterclaim 
although successful in defending 
plaintiff's suit, court has no author¬ 
ity to apportion costs but must 
award them m favor of defendant 
and against plaintiff, original aggres¬ 
sor in litigation, under general stat¬ 
utes recognizing nght of prevailing 
party to costs.—Stahl v Brie Deliv¬ 
ery Co, 31 PaDist. & Co. 429, 433, 
QU 9 tlng Ck>rpus Juris. 
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Xh New York 

(1) Where plaintiff's complaint and 
defendant's counterclaim for sum 
greater than plaintiff's claim were 
both dismissed on merits, defendant 
was “prevailing party" as regards 
taxation of costs because plaintiff’s 
claim was defeated, notwithstanding 
dismissal of counterclaim—^Warsaw 

V. Voit, 272 NTS. 672, 161 Misc 807 
—^Hansen v. Levy, 248 NTS. 200, 189 
Misc 693. 

(2) An earlier case, which has been 
disapproved, held that each party 
was a prevailing party—Stier v In- 
dustn'al Rediscount Corporation, 242 
NTS 702, 137 Misc 46, modifying 
236 NTS 674, 134 Misc 603. 

, (8) And still earlier cases held 
that plaintiff was prevailing party, 
entitled to costs—^linger v Hersco- 
vitz, 238 NTS. 142, 138 Misc 753— 
Kohlberg v Halloran, 231 N T S 406. 
138 Misc 304—^Arrow Piece Dyeing 
& Finishing Co v Theodore J. Gal¬ 
lagher Co, 224 NT.S 861, 180 Misc. 
610. 

sa N.J.—^Lemke v. Poulin, 107 A 

866 . 

16 C J p 81 note 27. * 

Oxautor as against grantee 

A grantor, who when sued by 
grantee for breach of warranty, coun¬ 
terclaims for reformation of deed, 
IS not entitled to subject grantee to 
any costs in connection with coun¬ 
terclaim, although grantee fails to 
recover, where status of title has 
been completely settled in former ac¬ 
tion and no occasion for reformation 
exists—Campbell v Rogers, 211 N. 

W. 768, 191 Wis 670. 

91. Mich—Szost V Dykman, 283 N 
W. 208, 262 Mich 151 

92. Han.—^Kozel v. Hozel, 180 P. 
278, 104 Han. 580. 

93. Iowa.—^Buck Auto Carriage & 
Implement Co. v Tietge, 166 N W. 
318, 174 Iowa 103. 

Ky.—Cheatham v. Harmon, 206 S. 
W. 16, 182 Ky. 36. 

SubooBLtractor who recovered from 
principal contractor substantial part 
of amount he claimed to be due, al¬ 
though contractor was allowed cer¬ 
tain offsets for correcting defects In 



20 C.J.S. 


COSTS 


§ 13 


on the other hand, if defendant recovers judgment 
on his counterclaim, he is entitled to costs,^^ As in 
other equity cases, however, the allowance of costs, 
where a cross bill or cross complamt has been filed, 
IS largely within the discretion of the court, to be 
determined and decreed in accordance with the eq¬ 
uities of the particular case;®® and in the exercise 
of Its discretion, it may decree that neither party re¬ 
cover costs, but that each pay his own costs, where 
a cross bill, cross complaint, or reconventional de¬ 
mand is filed and each is cast;®® or it may decree 
that the costs be divided equally between the par¬ 
ties, under proper equitable circumstances,®^ as 
where a cross bill is wholly dismissed, and the bill 
is dismissed in part,®® or where plaintiff at least 
partially prevails on the main demand and .defend¬ 
ant on his counterclaim or demand in reconven- 
tion.®® If the issues raised by the cross complaint 
fail in part only, the costs attending the successful 
issues are taxable against defendants td the cross 
complaint, under a statute making each party liable 
for costs of the issues as to which he has failed.^ 
If complainant obtains the relief asked and the 
court finds the charges of the cross bill not sus¬ 
tained, It is error to tax the costs of the cross bill 
against him;® and it is proper to refuse costs to de¬ 
fendant as against plamtiff, where a cross bill is dis¬ 
missed, but the court erroneously gives judgment in 
favor of defendant for a small amount;® and al¬ 
though ‘defendant recovers on part of his counter¬ 
claim or reconventional demand, plaintiff should not 


be charged with costs as to the part of the demand 
'which was dismissed by defendant, as of nonsuit, 
after evidence had been introduced in its support.^ 
Costs incident to a cross bill may properly be taxed 
against interveners who unnecessarily file a cross 
bill for relief which could have been obtained 
through their intervening petition;® and a defend¬ 
ant who interposes a counterclaim, without chal¬ 
lenging the form of the action by demurrer or an¬ 
swer, cannot complain that costs were awarded 
against him, on the ground that a suit in equity 
was unnecessary to obtain the desired relief.® Costs 
may properly be taxed against complainant where 
the cross complainant is compelled to offer addition¬ 
al testimony because of denials in the answer to his 
cross bill, on which a decree is entered.'^ Where on 
a bill and cross bill complainant in the original bill 
mainly succeeded, although each party claimed more 
than he was entitled to, complainant in the original 
bill was allowed costs out of fund, and neither par¬ 
ty was allowed costs as to the other.® 

§ 13. Apportionment of Costs 

In an action at law, costs ordinarily cannot bs ap¬ 
portioned between the parties, unless an apportionment 
IS authorized by statute. In equity, however, the matter 
of apportioning costs is largely within the discretion of 
the trial court, except to the extent that It la limited by 
statute. 

In accordance with the rule that the prevailing 
party is entitled to costs, in an action at law, as 
announced supra § 9, the costs, in such an action, 


subcontractor’s work, should not be 
required to pay costs of suit—^Hens- 
lee V Mobley, Ark., 230 SW 17. 

M. Ind—^Bothwell v. Millikan, 2 N. 

B. 969, 3 N.B3 816, 104 Ind 162 

la rait to quiet title where de¬ 
fendant IS successful in onginal suit, 
and on his cross petition to foreclose 
a lien, plaintiff is liable not only 
for costs of his own suit, but also 
for costs accruing on cross petition 
—^James v Midland Grocery, etc, 
Co, TexCivApp., 146 S W. 1073. 

95. Tenn —^Russellville Bank & 
Trust Co V. McGhee, 66 SW.2d 
202. 16 TennApp. 460—Gibson 

County Bank v. Shatz, 12 Tenn 
App. 281 

Wash —^Hirsch v. Consolidated Films 
Corporation, 286 P. 279, 134 Wash 
682. 

Costs iaeldeat to oonatezolalm 

Where insured instituted proceed¬ 
ings against insurers and others pri¬ 
marily to enjoin latter from prose¬ 
cuting another smt, insurers should 
not have been taxed 'with costs oth¬ 
er those incurred by them in¬ 

cident to disposition of counterclaim 
they asserted.—w3Btna Ins. Co. v. 


N*atchez Hotel Co, 134 So. 682, 160 
Miss. 818 

99. Ill —^Vock V. Vock. 6 N.B 2d 843, 
366 IlL 432, 109 AL.R 1170. 

'W'ash.—^Hirsch v. Consolidated Films 
Corporation. 236 P. 279, 134 Wash 
682. 

15 aj p 40 note 97. 

97. Ala.—^Thomas v. Barnes, 123 So 

18, 219 Ala. 662—^Brandon v Gar¬ 
land, 100 So. 130, 211 Ala 149. ! 

Fla.—Holly Hill Grove & Fruit Co. 
V Wicker, 143 So. 882. 107 Fla. 
766 

Appoxticmmetit ot costs is not Jns- 
tifled where plaintiff succeeds on 
main issue ajid defendant succeeds 
only for small amount of counter¬ 
claim.—^Buck Auto Carriage & Im¬ 
plement Co V Tietge. 156 N.W 313, 
174 Iowa 108, 

98. Pa —Pennsylvania Schuylkill 
Valley R. Co. v. Philadelphia, etc., 
R. Co., 28 A 771, 160 Pa. 232. 

99. La—Gregory v Kedley, App, 
186 So, 106—Demoss v Wilson, 134 
So. 367, 16 La.App 329. 

Mo—Graham Paper Co v. National 
Newspapers Ass’n, App., 193 S.W 
1003. 


Neb—^Hale v. Toung, 39 N.W. 406. 
24 Neb. 464. 

Suit to detemilne tight to IsaiA 
Where plaintiff sued to determine 
his and defendant’s rights as to a 
.tract of land, and defendant counter¬ 
claimed that he be declared sole own¬ 
er, and judgment was that each was 
entitled to undivided one half in¬ 
terest, costs should be divided, espe¬ 
cially in -view of a statute, providing 
that costs in such actions rest in dis¬ 
cretion of court.—^Hare v. Hare, 111 
S.B. 620, 183 N.C. 419 
1. Ind—Adams v Laugel, 42 NE. 
1017, 144 Ind. 608. 

X Tenn—^Rhat v. Union Cons. Min. 
Co., 5 Lea 1. 

3. Tenn.—^Teutonia Ins. Co. v, Bis- 
sell, Ch.App, 48 S.W. 703. 

4. % La.—^Three Rivers Oil Co. v. 
Laurence, 95 So 662, 165 La, 224* 

5. Tenn—^Robertson v. Ramsey, 66 
S.W 2d 1022, 17 TennApp. 248 

ft -Wis—Balbe r. Caves„ 188 N.W. 
87, 161 Wis. 64 

7. Ill.—Payne v. Henderson, 172 N. 

E. 173, 340 Ill. 160. 

X N.T—Craig v. Tapping 1 Sandf: 
Gh. 78. 
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ordinarily, cannot be apportioned between the par¬ 
ties,^ except to the extent that an apportionment is 
authorized by statute.^® 

In equity. Except to the extent that the rule is 
modified or limited by statute,in a suit in equity 
the court, by virtue of the discretion vested in it 


as to costs, as explained supra § 10, has power in a 
proper case to apportion the costs between the par¬ 
ties, according to the equitable principles applica¬ 
ble to the facts of the particular case,i2 and un¬ 
less it appears that this discretionary power has 
been abused, the court's action will not be disturbed 
as to Its apportioning costs,^3 or in denying appor- 


9. US—-In re Peterson, NT, 40 S 
Ct 543, 263 US 390, $4 L. Ed 919 
—^American Nat Bank of Macon 
V. Commercial Nat Bank of Ma¬ 
con, D C Ga, 268 P 688 

Okl—^Walling-ford v. Alcorn, 183 P. 
726, 75 Okl 296 

Utah—Checketts v. Collinffs, 1 P2d 
950, 78 Utah 93, 76 A.L R 1393 
Expenses of pTeUmlnaxT’ heaxlafir 
before auditor in aid of jury trial in 
action at law cannot be taxed in 
whole or in part against prevailing 
party.—In re Peterson, NT., 40 SCt. 
543, 263 US 300, 64 LEd 919 

10. Philippine—^MendopL v Ibanez, 
4 Philippine 666. 

Under statnte giving oourt right 
to adjudge costs, it is within its dis¬ 
cretion to apportion costs between 
litigants as in its opinion eoLulties of 
case may demand 

Iowa.—^Priest v. Hogan, 257 NW. 
403, 218 Iowa 1871. 

Tenn—Conatser v. Keagan, 7 Tenn. 
App 460 

Deduction for expenses caused by 
nntme pleading 

Under statutory provision to eifect 
that untrue pleading shall subject 
pleader to payment of reasonable ex¬ 
penses caused thereby to other par¬ 
ty, where defendant untruly pleads 
a denial of facts without reasonable 
cause, judgment for costs should not 
be rendered in his favor without de¬ 
ducting therefrom reasonable ex¬ 
penses incurred by plaintiff by rea¬ 
son of such untrue pleading—^Erwin 
M. Jennings Co v Di Genova, 141 A. 
666, 107 Conn. 491. 

11. Kan.—Gentry v. Weaver, 288 P. 
745, 130 Kan 691. 

Mo—^Huggins v. Hill, 236 SW. 1054 

12. U.S.—Terry v Prairie Oil & Gas 
Co, CCA Tex, 83 P 2d 843—^Amer¬ 
ican Nat Bank of Macon v Com¬ 
mercial Nat Bank of Macon, D.C 
Ga, 268 P 688—Wagner v Mec¬ 
cano, Limited, Ohio, 246 P 603, 158 
CCA. 573, affirming in part and 
reversing in part, V C., Meccano, 
Limited v Wagner, 284 P 912, In 
which reopenment In district court 
IS authorized 235 P. 890, 149 C C 
A. 202 

Ala—^Thomas v. Barnes, 123 So 18, 
219 Ala 652 

Ark.—^Pirst Nat Bank v. Scranton 
Coal Co, 12 SW2d 6, 178 Ark 643 
—^Paving Dist No 5 of City of Pt, 
Smith V. Fernandez, 223 S.W. 24, 


144 Ark 560—Pry v White, 201 
SW 1106, 132 Ark 606 
Cal—^Wheeler v First Nat Bank, 73 
P2d 889. 10 Cal 2d 186—Carter v 
Chotiuer, 291 P 677, 210 Cal 288 
Ga—^Hlcks V Atlanta Trust Co, 200 

5 B 301, 187 Ga 314—Bush v Lit- 
Me, 154 S.E 886. 171 Ga 206—Mc¬ 
Donald V Dabney, 132 S B. 647, 161 
Ga 711—^Lavender v Shackelford, 
no SE L 152 Ga 363 

Ill —^Babcock v. Parwell, 199 Ill App 
612. 

Iowa.—^Dunning v Benson, 204 NW. 
260, 200 Iowa 121—^Hastings v. 

Ralhbone, 188 NW 960, 194 Iowa 
177, 23 ALR 392 

Kan—Gentry v Weaver, 288 P. 746, 
130 Kan 691. 

La—^Nabors v. Portson, 80 So 661, 
144 La 469 

Miss—Canton v. Ross, 128 So 560, 
157 Miss. 788 

Okl.—^Le Compte v. Jones, 276 P. 
634, 136 Okl 1 

Pa.—^McGurck v Piecuch, 32 Pa Dist. 

6 Co 274 

Tenn—Cannon v Hickman, 4 Tenn 
App. 688—Gnffln v Meadows, 2 
Tenn App 464—Marks v Marks, 1 
Tenn.App 436 

Wash —Sanders v General Petro¬ 
leum Corporation of California, 17 
P2d 890, 171 Wash. 250—^Weiffen- 
bach V Puget Sound Bridge & 
Dredging Co, 184 P. 321,108 Wash 
465 

WVa—^Lay v. Phillips, 178 S E. 623, 
116 WVa 60—^Tork v. Meek, 123 
SE. 226, 96 WVa 427. 

15 C J. p 38 note 83. 

Suits withla rule 

(1) Suit for accounting. 

Iowa—^Pierce & Garnet v Live Stock 
Nat Bank, 239 NW 680, 213 Iowa 
1388. 

Kan—Grindley v. Woods, 282 P. 673, 
129 Kan 269 

(2) Suit for partition—^Mauthe v 
Breckenndge, 284 SW 146, 219 Mo 
App. 694 

(3) A suit by subcontractor on 
county building to recover amount 
claimed due from principal con¬ 
tractor, where order restraining 
county from making further pay¬ 
ments to principal contractor was 
sought as well as relief against sure¬ 
ties on his bond—Weiffenbach v 
Puget Sound Bridge & Dredging Co.. 
184 P. 321, 108 Wash 456. 

(4) A suit to enjoin filing of re¬ 
port of processioners and making of 


their report the judgment of court 
and to enjoin trespass and waste 
by parties claiming a strip under 
such report was held one m equity 
—Lavender v Shackelford, 110 S.E 
1, 162 Ga 363 

(6) A suit wherein some of causes 
of action jointly declared on are 
equitable—Churchill v Stephenson, 
46 P 28, 14 Wash 620 

(6) Apportionment of costs In pro¬ 
ceeding for appointment of receiver 
and marshaling of assets of insol¬ 
vent corporation is generally within 
discretion of court—^Wofford Oil Co. 
V City of Atlanta, 188 SE 691, 183 
Ga 492. 

Beplevu transformed into equity 
suit 

The principle has been applied 
where action commenced as one of 
replevin but transformed to suit in 
equity to determine respective rights 
of parties —Simmons v Simmons, 
130 P 784, 23 Idaho 486 

Auaitor>’s fee may. in discretion 
of court, be apportioned between par¬ 
ties —^Hicks V Atlanta Trust Co, 200 
S B 301, 187 Ga 314—Lawrence v. 
Spivey, 148 SE 379, 166 Ga 305— 
McDonald v Dabney, 132 SE 647, 
161 Ga 711—Smith v Smith, 69 S E 
1110, 136 Ga 682—Central of Georgia 
Ry Co V Central Trust Co, 69 S. 
B 708, 136 Ga. 472 
Auditor’s fee as costs generally see 
infra § 216. 

13- Cal—^Zeibak v. Nasser, 82 P.2d 
376, 12 Cal.2d 1 

Ga—Wofford Oil Co. v City of At¬ 
lanta, 188 SE 691, 183 Ga 492 
Ill—Hall V Woods, 156 NB 268, 
326 Ill. 114 

Iowa—^Pederson v Town of Rad- 
cliffe, 284 NW. 146—De Bok v. 
Doak, 176 NW 631, 188 Iowa 697. 
Ky —^Maryland Casually Co v ^ Lew¬ 
is, 124 SW.2d 48, 276 Ky 263 
Mo—^Ingersoll Co. v. Belt, App, 71 
SW2d 118 

Okl—^LeCompte v Jones, 275 P. 634, 
136 Okl. 1 

Pa—Melown v Penn Real Estate 
Co., 188 A 669, 121 Pa Super. 209. 
16 C J p 38 note 84. 

Xn suit to foreolose meciiaiilo’s lien, 
m which defendant filed counter- 
claixn which was disallowed, appor¬ 
tionment of costs makes large ap¬ 
peal to fair discretion of trial court, 
and, where record does not disclose 
items entering into total of taxation 
of costs, or particular expense m- 
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tionment.i4 In a suit to quiet title, in a proper case, 
the court niay,i5 and in some cases should,appor¬ 
tion the costs between the parties. 

The court may decree an equal division of the 
costs where the equities of the case warrant it,^*^ 
notwithstanding plaintiff has made out a plain 
case,18 as where plaintiff, although the prevailing 
party, recovers on a different theory than that on 
which his bill was filed 19 

The rule that the court may, in the exercise of 
a sound discretion, apportion the costs according to 
equitable principles when the facts justify, applies 


§ IS 

only when the equities between the various parties 
warrant it;20 and it has been held that the rule is 
not applicable in cases where one party has superior 
equities to the other, as in such a case the costs 
should never be adjudged against a party holding 
superior equities.^i 

Time of^ apportionment. After dismissal of the 
action and judgment for costs, there is no case in 
court, and no motion for apportionment can be en- 
tertained.22 a court of equity may, in its discre¬ 
tion, defer the apportionment of costs between liti¬ 
gants imtil the final disposition of the cause.^^ 


curred with each i^irticular item. 1 
no abuse of discretion is shown — I 
Qeorgre Parks & Co v Howard Hotel 
Realty Co. 203 NW. 247, 200 Iowa 

479. 

Three-fonrths and one-foxurfeli dlvl- 
slooDL held proper 

Tenn —Cummins v McCoy, Tenn. 
App., 125 SW2d 609 
Unsuccessful party cannot com¬ 
plain Of apportionment of costs in¬ 
asmuch as all costs mi£:ht have been 
taxed against him—^Keener v Wil¬ 
kinson, 80 P 1043, 33 Colo 445 

14. Colo—North Boulder Farmers* 
Ditch Co V Leggett Ditch & Res¬ 
ervoir Co, 168 P 742, 63 Colo 622. 

16 CJ p 39 note 86 
Xh-Bcretiodi head not abused 

In actien to declare abandonment 
of water priority, where plaintiff 
company sustained its claim to in¬ 
junctive relief, also greater part of 
claim concerning abandonment, there 
was no abuse of discretion in taxing 
all costs against defendants instead 
of s^portioning them—^North Boul¬ 
der Farmers* Ditch Co v Leggett 
Ditch & Reservoir Co , supra. 

Costs caused by baseless charge 
Where charges of fraud on which 
action is based are unwarranted and 
baseless, costs necessarily incurred 
in refuting them will not be ap¬ 
portioned between unsuccessful 
plaintiff and defendant —See Babcock 
V, Farwell, 199 Ill.App. 612 

15. U S —^Roxana Petroleum Corp 
V Colquitt, D C Tex , 34 F 2d 476, 

Ill—Karle v Schlick, 99 N.B 616, 
255 Ill. 373. 

16. Miss—^McMahon v Yazoo Delta 
Lumber Co, 43 So. 957, 46 So. 57, 
92 Miss 459 

51 CJ p 286 note 24 

17- US—^American Trust Co v. 
Speers Sand & Clay Works, DC 
Md. 60 F2d 994«-Southern Bell 
Telephone & Telegraph Co v. Rail¬ 
road Commission of South Caro¬ 
lina, D C S C, 6 F 2d 77. 

Ga—^Lavender v Shackelford, 110 S 
1. 152 Ga. 363. 


Iowa—^McGarry v. Mathis, 282 N.W. 

786 

La—^Brock v. First Nat Bank, 110 

So 334, 162 La 235—^Louisiana 

Gas & Fuel Co, v. White Bros., 103 

So. 23, 157 La 728 

Equal divlsioai of costs held proper 

(1) In action for specific perform¬ 
ance of contract to purchase realty, 
where construction of complicated 
will was involved.—^Daniel v. Perry, 
189 S.B 353, 182 SC 326 

(2) In contractors* suit to enjoin 
highway district from canceling con¬ 
tract for road construction, where 
district took over contract on ac¬ 
count of delay in completion of road 
—^Mullins & Kyte v. Road Improve¬ 
ment Dist No. 6, 268 SW 639, 162 
Ark 427. 

(3) In eauitable proceeding for dis¬ 
solution of copartnership and for a 
receiver, although, proceeding dis¬ 
missed by plaintiff—Grizzard v. 
Ford, 146 S.E, 126, 167 Ga 631 

(4) In suit to reform a deed which 
described property not owned by 
grantor, wherein evidence was insuf¬ 
ficient for court correctly to deter¬ 
mine exact tract intended to be 
transferred —Coussons v, Smythe, 
La App, 178 So, 657. 

(5) In wife's suit to cancel mort¬ 
gage given on her lands by husband. 
—Delony v O’Reilly, 179 So. 207, 235 
Ala 386. 

(6) Where large part of cost was 
made in trying to prove groundless 
charges against defendant, and he 
was largely prevailing party and 
successfully defended against most 
of claims against him—^Farmers* Se¬ 
curity Bank of Park River v. Verry, 
172 N.W 867, 42 ND. 264. 

Division of oommissionex's foe 

In suit for accounting, each party 
was properly directed to pay his 
own costs and one half of commis¬ 
sioner's fee, where case contained 
numerous items extending over a pe¬ 
riod of eight years, and neither par¬ 
ty could determine where he stood 
without such a suit and aid of com¬ 
missioner—^Poetter v. Poetter, 126 S. 
W.2d 1119,* 277 Ky. 662, 
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Apportioxmient held Impxopair 

In power company's suit against 
county and Federal Public Works 
Administrator to enjoin construction 
of electric power plant by county 
and making of federal loan and grant 
to county by administrator under 
federal statute, district court im¬ 
properly taxed half of costs against 
county and administrator on ground 
that county had resisted company's 
application to intervene in action in 
state court while pending before 
state supreme court, where state su¬ 
preme court held that company had 
no right to intervene, company had 
no standing in court, and admimstra- 
tor was not a party to action in state 
court —^Duke Power Co. v Green¬ 
wood County, C C A S C , 91 F 2d 

665, affirming, DC., 19 P Supp 932, 
certiorari granted 58 S Ct 120, 302 
US 676, 82 LEd. 621, affirmed 58 
S Ct. 306, 302 U » 486, 82 L Ed 381. 

18. US —Southern Bell Telephone 
& Telegraph Co v Railroad Com¬ 
mission of South Carolina, DC.S. 
C., 6 P 2d 77 

SeiitlemesLt of statutory quesbioiL 
An equal division of costs in suit 
by public utility against public offi¬ 
cers to enjoin enforcement of stat¬ 
ute, on ground that rates limited by 
it are confiscatory, will be directed 
as equitable under circumstances, 
notwithstanding plain case made by 
plaintiff, since it is of great bene¬ 
fit to plaintiff and also to defendant 
and public generally to have ques¬ 
tion settled —Southern Bell Tele¬ 
phone & Telegraph Co v Railroad 
Commission of South Carolina, su- 
pra. 

19- U S —^Le Sueur v. Manufacturers” 
Finance Co, C-C A Tenn., 285 
496, certiorari denied 43 S Ct. 432, 
261 US. 621, 67 L.Bd 831. 

20. Ark—^Pry v. White, 201 S.W- 
1105, 132 Ark 606 

21. Ark—^Pry v White, supra. 

22. Ky.—^Williamson v. Williamson, 
1 Mete. 303. 

23. W.Va.—^Tork v. Meek, 123 S.B. 
226, 96 W.Va. 427. 



COSTS 


2Q CJ.S. 


§ 14 

§ 14. -Both Parties Successful in Part 

Although both parties are successful In part, costs 
ordinarily cannot be apportioned in an action at law, 
but in equity they may, In a proper case, be apportioned 
In the discretion of the court 

In accordance with the prevailing-party rule as 
to costs, as announced supra §§ 8 and 9, costs in an 
action at law, ordinarily cannot be apportioned be¬ 
tween the parties, although both parties are suc¬ 
cessful in part,^^ unless, and to the extent only, that 
such apportionment is authorized by statute.^® It 
has been held that if a judgment is not rendered for 
cither party the costs may be divided but, on the 
other hand, that no costs should be allowed to ei¬ 
ther party where each is successful in part and to 
such a degree that neither can be said to be prevail¬ 


ing as against his adversary.^? In an action of 
replevin, under some statutes, costs may be appor¬ 
tioned, where plaintiff recovers judgment for part 
of the chattels in controversy and defendant part,28 
or where plaintiff was successful in establishing his 
title, and defendant in imposing a lien on the chat- 
tels.2^ 

In equity. In a suit in equity, or a proceeding of 
an equitable nature, where both parties are success¬ 
ful in part, the court under its power to exercise 
discretion in awarding costs, as explained supra § 
10, may, in a proper case, apportion the costs be¬ 
tween the partiesand vmder this rule, it may be 
proper, under the circumstances, to award an equal 
division of the costs between the parties.si Costs 


94. CaJL—Crotts v. Brown, 266 P 
911, 91 CaLApp. 75. 

Mont—-Jones v. Great Northeni Ry 
Co., 217 P. 678. 677, 68 Mont. 231, 
37 A.IaR. 764, quoting: Corpus 
Juris. 

Wis.—Squires v. Brown, 174 NW. 
648, 561, 170 Wis 165, citing: OoJS 
pns Juris. 

16 C.J. p 27 note 85. 

9B. Iowa—-Andrews v Zimmerman, 
42 Iowa 708—^Boone County v Wil¬ 
son, 41 Iowa 69 

Tex.—Ft Worth & R G. Ry Co v 
Robertson. 188 S W. 107—Butler v 
Jenkins Oil Corporation, CivApp, 
68 S.W.2d 248, affirmed 97 S.W.2d 
466. 128 Tex. 356. 

15 C.J. p 28 note 88 

Whsrs pT*J**** recovers all of his 

There can be no apportionment of 
•costs under statute providing: for ap¬ 
portionment of costs where party is 
successful as to part of his demand 
and fells as to part.—Drummond v. 
Irish, 2 NW. 622, 52 Iowa' 41 

la Iffissourl, a statute providing: 
for apportionment of costs between 
parties prevailing: In, part, when con¬ 
sidered in connection with many oth¬ 
er provisions, was held to apply to 
■actions of contract only and not to 
actions ex delicto.—-O'Donniley v. 
Kinley. 286 SW 140, 220 Mo.App 
284—15 C.J. P 28 note 88 [b]. 

90, Kan.—Kosel v. Kozel, 180 P 
278, 104 Kan 630. 

97. ND—Hart V. Casterton, 227 N. 
W 183. 68 ND 657 

On motion, to set aside service of 
■ununons on deceased, and to quash 
rule substituting: executors as paj> 
ties defendant for deceased, where 
each party succeeds m part, no costs 
will be allowed—Savage v Saunders, 
139 A. 897, 6 N J Misc 60 

98. Neb.—^McGillin v. Gleason, 62 
NW. 287, 34 Neb. 694. 

54 C.J. p 610 note 1. 


Xf falls to reoover one of 

sundry artioles sued for, defendant 
IS entitled to no more costs than 
fees of his witnesses on that part of 
case.—Cooley v Gillan, 6 A. 180, 64 
Conn 80 

89. Idaho —Simmons v. Simmons, 
130 P. 784, 23 Idaho 486 

30. Ga—^Farnsworth v. McPherson, 
94 BJE 220, 147 Ga. 384. 

Mo—Hugg:ins V. Hill, 236 S.W 1064 
N.Y.—^Brackett v Seavey, 131 NY.S 
664, affirmed 136 NY.S. 1131, 161 
App.Div 946. 

Okl.—^LeCompte v Jones, 276 P. 634, 
136 Okl. 1. 

Pa.—^National Accident & Health Ins. 
Co V. Workmen's Circle Lyceum 
Federation, 137 A. 184, 289 Pa. 
164, 65 A.LR. 908. 

Tex.—Gaertner v Stolle, Civ.App., 
238 S.W 252, error refused—Guitar 
V. First State Bank of Hermleigh, 
Civ,App, 191 S.W 860, error re¬ 
fused. 

Wash.—NowogTOski v. Southworth, 
170 P 1011, 100 Wash. 836 
15 C.J. p 39 note 90 
Two one third 

(1) Plaintiff recovering less than 
one third of his claim cannot ob¬ 
ject to taxation of two thirds of 
costs to him and one third to de¬ 
fendant.—^Bank of Dermott v Measel, 
287 S.W 1017, 172 Ark. 193. 

(2) Where main controversy in 
case was decided in plaintiff's favor, 
court did not err as to defendants in 
assessing two thirds of costs ag:ainst 
them—Baumhoff v Lochhaas, Mo., 
268 SW. 762 

Between Intervener and other unjmo. 
oessfnl party 

A county which improperly, is al¬ 
lowed to make itself party to suit, 
which merely involves question of 
land being plaintiffs’ private proper¬ 
ty or city street, even though for¬ 
merly a county road, should be 
charged only with costs incurred by 
mainng itself a party an'd prosecut¬ 
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ing its claim, and balance of costs 
should be adjudged against plain¬ 
tiffs unsuccessful on their claim — 
Fens V. Bassett, Tex.CivA.pp., 227 
SW. 238. 

In case of counterclaim or set-off see 
supra 9 12. 

31. Ill—^Kavanagh v. New England 
Mut Life Ins. Co., 238 Ill.App 72 
— ^Hom V. J. O. Nessen Lumber Co , 
236 IllApp. 187. 

Ind.—State v. Town of Bremen, 13 N. 
E2d 698 

La—^Demoss v. Wilson, 134 So 367, 
16 La.App 329. 

Mo—Graham Paper Co v. National 
Newspapers Ass’n, App, 193 SW. 
1003 

NJ—^MacDonnell v. Vltille, 162 A. 

738, 111 N J.Bq. 502, 

Pa—^Foster v. Yerner, 26 A 174, 162 
Pa 46—^McGurk v. Piecuch, 32 Pa 
Dist & Co 274. 

Tex—Galveston, H & S. A Ry Co. 

V. Mclver, Civ.App,, 245 SW. 463. 
Bqual division of costs held proper 

(1) Between complainant, cross 
complainant, and mortgagee. Where 
complainant and cross complaanant 
in suit to redeem from mortgage had 
debt reduced but failed in some ma¬ 
jor contentions.—Thomas v. Barnes, 
123 So 18, 219 Ala 662. 

(2) In equity proceeding wherein 
divorced wife was directed to sur¬ 
render policies on divorced husband’s 
repayment of premiums advanced by 
wife—Goodman v. Goodman, 184 A. 
306, 122 Pa Super, 8. 

, (3) In suit attacking alleged fraud¬ 
ulent conveyances where only one of 
two mortgages was successfully at¬ 
tacked—Nelson v. Boe, 148 So. 311, 
226 Ala 682. 

(4) In suit, enabling both plain¬ 
tiff and defendant to recover own 
money —Sroilow v. Ccunpbell, 3 La 
App. 123 

(5) In suit to restrain mortgage 
foreclosure, where complainant, hav¬ 
ing contested amount claimed due on 
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may be apportioned between the parties, under these 
rules, in a suit for an accounting,32 or m a suit to 
quiet title.33 If both parties ask for affirmative re¬ 
lief, and each is decreed some of the relief for 
which he respectively asked, both are entitled to 
costs.3^ A plaintiff who is successful as to only 
one of several defendants should be taxed with only 
an equitable proportion of the costs 36 An appor¬ 
tionment of costs has been held not justified where 
the success of one party is very small as compared 
with the success of the other party.36 

§ 15 . - Both Parties at Fault 

In equity, where both parties are In fault, the court 
ordinarily will require each party to pay his own costs, or 
will require each to pay an equal share of the whole 
costs. 

In a suit in equity where both parties are in fault, 
the court will ordinanly require each party to pay 
his own costs,37 although defendant succeeded on 
one issue and plaintiff on another,3 3 or will make 
each pay an equal share of the whole amount of 
costs taxed,33 although defendant makes an unsuc¬ 
cessful defense or where one party was at fault 


§ 16 

more than another, it is proper to distribute the 
costs according to the fault of each.^i It has also 
been held that costs will not be allowed to either 
party as against the other where there has been a 
mistrial resulting from a submission of the case 
in accordance with their own stipulations.^^ How¬ 
ever, it is held that, where defendant was guilty of 
laches as well as plaintiff, and, if he had so desired, 
could have brought the case to trial at any time, he 
is not entitled to have a decree awarding costs to 
plaintiff modified because of plaintifFs delay.^3 

• 

§ 16. -Separate Issues 

If each party is successful on one or more of several 
Issues, the costs, under some statutes, may be appor¬ 
tioned, as by taxing agahist each party the costs of the 
issues decided against him. In equity, the court may 
exercise its discretion as to apportioning costs In such 
cases 

Under some statutes, the costs may be appor¬ 
tioned where each party is successful on one or 
more of several issues.^^ Under a statute providing 
that, where there are several causes of action in the 
same complaint, or several issues, each party has 
costs on issues decided in his favor, the costs of 


interest and also collection of attor- 
ney*s fees, was successful as to for¬ 
mer claim, but unsuccessful as to 
latter—^Lampkln v Irwin, 79 So. 800, 
202 Ala 14 

Xn tliird opponent’s proceeding' 
against property sequestered pending 
appointment and qualification of liq¬ 
uidator of partnership, in which both 
third opponent and liquidator were 
awarded part of property, they 
should be required to share costs 
equally.—Duplantis v Barrow, 110 
So. 568, 165 La 1091 
82. La—Childs V Meche, App., 155 
So. 278. 

1 C J p 648 note 98. 

Discretion held not abused 
In daughter's suit to compel her 
fhther, trustee under her mother's 
will for benefit of children, to ac¬ 
count, trial court did not abuse its 
discretion in requiring daughter to 
pay her part of costs, although she 
succeeded in suit to extent of re¬ 
quiring her father to make account¬ 
ing, where she failed to obtain any 
other relief—Wilson v. Smoot, 216 
SW. 129, 186 Ky. 194. 

33. Idaho —^MahafCey v. Carpenter, 
248 P. 13. 42 Idaho 619. 

Tex—Galveston, H. & S A. Ry. Co, 
V. Mclver, CIvAjpP., 246 SW. 468. 
16 C J. p 39 note 90 [a] (1), (2). 

Xn trespass to try title, where nei¬ 
ther party was entirely successful, 
each recovering some land claimed 
by the other, costs were properly 
divided —^Brooks v. Slaughter, Tex 
Civ^App., 232 S.W. 856. 


34, Cal—^Peake v. Hams, 192 P. 

810, 48 Gal App. 868. 

35- U S —J. W McKlim Corporation 
V. Whelan, CCA.Wyo, 8 P.2d 241. 

38. Iowa.—^Buck Auto Carriage & 
Implement Co v. Tietge, 156 N.W. 
313, 174 Iowa 103. 

37. US—^Eagle Star & British Do¬ 
minions V, Tadlock, D.C.Cal., 22 F. 
Supp 645—G Staude Mfg. Co. 
V. Labombarde, NH., 243 F. 362, 
166 OC.A. 142, reversing, D.C, 229 
F. 1004 

Mich.—^Lorber v Ba.nkers Trust Co. 
of Detroit, 280 NW. 67, 284 Mich. 
614. 

N J —^Dennis v, Glenwood Cemetery, 
180 A 373, 96 N.JBq 899. 

NY—^Howe V, Cornish, 262 N.TS. 
830, 146 Misc. 799. 

Ohio.—Second Nat. Bank v McDon¬ 
ald, 14 Ohio NP.,N.S., 385, revers¬ 
ed on other grounds 2 Ohio App 
497, 21 Ohio Cir.Ct.N.S., 246, 26 
Ohio CirDec. 423. 

Or —^Title & Trust Co v Durkheimer 
Inv Co, 64 P2d 834, 155 Or. 427 
—^Moore v. Willamette Iron & Steel 
Works, 271 P. 49, 127 Or. 134. 

15 CJ p 40 note 5. 

'Nice distinctions as to which dis¬ 
closed the greater lack of good faith 
are not sufBcient to warrant a court 
of equity m putting on one any part 
of the expenses incurred hy the oth¬ 
er in waging the contest."—^Rude v 
Buchhalter, Colo, 62 S.Ct. 605, 607, 
286 U.S. 461, 76 I..Ed. 1221, modify¬ 
ing. CC.A., Buchhalter v Rude, 54 
F 2d 834, certiorari granted Rude v. 
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Buchalter, 52 S.Ct. 411, 285 VS 586, 
76 LEd 929. 

3a N.T —^Harvey v, Beckman, 118 
N.T S. 602, 64 Misc. 395. 

39. Ala.—Shaddix v Bilbro, 127 So. 
227, 220 Ala. 657. 

Ark.—^Pry v. White, 201 S.W. 1106, 
132 Ark. 606. 

La.—^Worthy v Pate, 122 So 7127. 11 
La.App 39—Alex Oil Co. r. Kaplan 
& Son, 7 La-App 485 
Tex—^Fidelity Lloyds of America v. 

Gossett, CiV.App., 282 S.W. 841. 

15 C.J p 40 note 7. 

Zh aetioa to dlMolva pavtaerUhip 
or joiat veatuxe because of wrongful 
conduct of defendants where court 
found that plaintilTs wrongrful con¬ 
duct caused dissolution and defend¬ 
ants' were awarded costs, court did 
not abuse discretion in charging each 
party with one half of appraisers' 
fee in proceedings for appraisal of 
plaintiff's interest.—^Zeibak ▼. Nas¬ 
ser, 82 P.2d 876, 12 CaL2d 1. 

40- Ala—Shaddix v. Bilbro, 127 So. 
227, 220 Ala 667, 

41. Ark—^Fry v. White, 261 S.W. 
1105, 132 Ark 606. 

43. Mich—Watts V Tittabawassee 
Boom Co., 11 NW. 377, 47 Mich. 
540. 

43. Mass.—^Hlll V Fuller, 74 N.B. 
361, 188 Mass. 195, 206. 

15 C J. p 41 note 9. 

44. Iowa—Whitney v. Hackney, 28 
Iowa 460. 

15 C J. p 28 note 91. 
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such issues as are decided against plaintiff should 
be taxed against him, and the costs of issues decid¬ 
ed against defendant should be taxed against hhn,^5 
and plaintiff is entitled to a separate judgment for 
costs against one of several defendants on separate 
issues made by him and found against him Un¬ 
der a statute providing that each party shall recov¬ 
er costs on the issues or claims on which he pre¬ 
vails, costs will be apportioned in an action on ac¬ 
count where plaintiff prevails on one small item 
only of his entire account but such a statute has 
been held to apply only where the issues and claims 
are distinct and to have no reference to the constitu¬ 
ent parts of a single general issue or claim it 
applies to those issues and claims made by the plead¬ 
ings and not to those arising on the triah^* 

Effect of improper joinder of defenses. Under 
a statute providing that if verdict shall be found on 
any issue joined in plaintiff’s favor costs shall be 
allowed him, although on some other issue defend¬ 
ant is entitled to judgment, unless the court con¬ 
siders that defendant has probable cause to plead 
such matter which has so been found against him, 
where the general issue is improperly joined with 
another defense and found against defendant, he is 
not entitled to costs, although he prevails on the is¬ 
sue raised by the latter defense 

In equity In equity, if each party is successful 
on one or more of several issues, the court may ex¬ 
erase its discretion with respect to apportioning the 
costs. Where the questions involved in an action 


for declaratory relief are such as justify both par¬ 
ties in asking for a final determination of their 
rights, no costs will be allowed to either party, un¬ 
der a statute authorizing the court to award such 
costs as may be equitable and just.®^ 

§ 17. - Separate Counts or Causes of Ac¬ 

tion 

a. In general 

b. Requirement of recovery by or in fa¬ 

vor of party 

c. Requirement that different counts be 

for distinct causes of action 

a. In General 

If each party succeeds on one or more of several 
separate counts or causes of action and the plaintiff re¬ 
covers Judgment, the costs may be apportioned only 
where and to the extent authorized by statute. 

If each party succeeds on one or more of several 
separate counts or causes of action and plaintiff ob¬ 
tains a judgment for part of the relief claimed, he 
generally is entitled to costs as the prevailing par¬ 
ty, as stated supra § 11 b, and in the absence of a 
special statutory provision therefor there can be no 
apportionment of costs 53 By some statutes, how¬ 
ever, provision is made, either expressly or by im¬ 
plication, for the apportionment of costs in such 
cases, under which provisions the court may largely 
exercise its discretion in apportioning the costs be¬ 
tween the partics.54 Statutes of this nature have 


45. Mich—^Besser v Alpena Circuit 
Judge, 119 NW 902, 165 Mich 631. 
16 CJ. p 28 note 91 [d], p 29 note 
98 

In trespass action, where plaintiff 
moved for and procured survey of 
disputed boundary, defendants, hav¬ 
ing prevailed on issue of boundary, 
could tax costs incurred by survey, 
although plaintiff won judgment for 
trespass—^Kelley v. Oehmig, 156 SS. 
910, 159 SC 278, 

Xa ITew Toifc, under similar stat¬ 
ute providing that, if plaintiff recov¬ 
ers on one or more issues, where two 
or more issues of fact are joined, 
and defendant on the others, each is 
entitled to costs against other — 
Crown V, H M, Goldstein Co, 170 N, 
T.S. 147, 182 App.Div. 780—16 G.J 
p 29 note 93 [a]. 

4a Ind—^Reynolds v. Bond, 88 Ind 
36 

15 CJ p 29 note 94. 

47. Vt—^Briggs V. Brewster, 23 Vt 

100 . 

15 CJ p 29 note 95 

4a Vt.—^Brainerd v. Casey, 37 Vt. 
479. 


49. Yt.—^Brajnerd v Casey, supra i 
16 C J. p 30 note 11 
‘*Xssae,” within meaning of stat¬ 
ute referring to apportionment of 
costs where there are different issues 
in equity case, means issue arising 
from fact alleged in pleading of one 
party and controverted in pleading 
of another, and not merely issue at 
law or cause of action—Schumacher 
V. Mahlberg, 70 S.W. 910, 96 Mo 
App. 598 

60. Conn—^Hatch v Thompson, 34 
A 770, 67 Conn 74 

61. Ga—Farnsworth v McPherson, 
94 SF 220, 147 Ga 884 

Mo —Bruegge v State Bank of 
Wellston, 74 S.W 2d 835—Schu¬ 
macher V Mehlberg, 70 S.W. 910, 
96 Mo.App 598 

52. Wis.—^Rosenberg v. Village of 
Whiteflsh Bay, 225 NT-W. 838, 199 
Wis 214 

15 C J p 39 note 95 
68. Mo —^DuPont v. McLaran, 61 
Mo. 502. 

Neb.—^International Harvester Co of 
America v Schultz, 169 NW. 428, 
102 Neb. 758, citing CoirpiLB Jluds. 
15 CJ p 28 note 89. 
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No aiiportlooiment of whole costs 

Under statute providing that par¬ 
ty prevailing shall recover his costs 
against other party except in those 
cases in which different provision is 
made by law, if defendant denies 
right to plaintiff to recover and 
plaintiff prevails on any count in 
his petition, court has no authority 
to apportion whole of costs, although 
defendant prevails on other counts 
and IS entitled to his costs which ac¬ 
crue solely in defense of such counts. 
—^Buckman v Missouri, K & T Ry 
Co., 98 SW 820, 121 Mo App 299. 

54. Mo —Universal Const Co v. 

City of St Louis, 223 S.W. 931. 

16 C J. p 28 note 91. 

Blsoretloii not abused 

The circuit court had power to as¬ 
sess two thirds of cost against plain¬ 
tiff, and did not abuse its discretion 
in so doing, where there was judg¬ 
ment for plaintiff on third count, 
and for defendant on first and second 
counts —^Buis V. Nestler, Mo App., 
203 S.W. 221. 

Xn. oontraotor's action against city 
for balance due for constructing sew¬ 
er, where numerous items were in- 



20 C.J.S. 
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no application where several counts are substan¬ 
tially for the same cause of action, in which event 
defendant will be entitled to no costs if plaintiff re¬ 
covers on any count,nor do they apply where 
there is but one sing^le count and cause of action.^® 
It has also been held that there is not an abuse of 
discretion in not apportioning costs, where there 
has been no request for separate trials, and both 
parties put in their entire evidence.®^ In equity the 
matter of apportioning costs, where each party suc¬ 
ceeds as to one or more of several causes of action, 
is generally in the discretion of the court.®* 

b. Beqairemexit of Recovery by or in Favor of 
Party 

A statutory provrston that each party is entitled 
to costs where the plaintiff recovers on one or more Joined 
issues and the defendant on the others, applies In favor 
of a party only where there has been a recovery by him 
or In his favor. 

A statute providing that, where issues of fact are 
joined on several causes of action, if plaintiff recov¬ 
ers on one or more of the issues and defendant on 
the others, each party is entitled to costs, applies 
where a decision finally disposes of one or more 
causes of action in favor of defendant and one or 
more in favor of plaintiff;®^ and it has been held 
that the mere fact that defendant has defeated one 
or more of the causes of action does not entitle 
him to costs unless there is a recovery in his fa¬ 
vor,®® and hence, where there is a general verdict 
in plaintiff's favor and no verdict for defendant, the 
latter cannot be awarded costs, although he succeed¬ 
ed m defeating plaintiff on one or more causes of 


action.®^ Defendant is not entitled to costs where 
plaintiff is nonsuited as to one or more causes of 
action,or where the complaint is dismissed as to 
one or more causes of action.®* 

So, under a statute providing that, where there 
are two or more counts on distinct causes of action 
and a verdict is rendered for plaintiff on one or 
more and for defendant on any of them, each party 
shall recover certain costs, defendant is not entitled 
to costs where plaintiff strikes out one count of his 
declaration in respect to which the jury have dis¬ 
agreed,®^ or where the court instructs the jury that 
defendant cannot recover on some counts, and the 
jury bring in a general verdict for ^plaintiff;®® and 
the statute applies only where there is a verdict for 
defendant.®® 

e. Requirement That Different Coiuits Be for 
Distinct Causes of Action 

A statutory prerequisite to an apportionment of 
costs that the verdict for, or recovery by, the respective 
parties be on separate and distinct causes of action, ap¬ 
plies only where different counts are for distinct causes 
of action. 

Where the statutes make it a prerequisite to the 
apportionment of costs that the verdict for, or re¬ 
covery by, the respective parties be on separate and 
distinct causes of action, separately stated, it must, 
of course, appear that the different counts were for 
distinct causes of action to render the statutes ap¬ 
plicable.®^ The statutes are not operative where 
substantially the same cause of acUon is stated in 
different counts;®® nor where, under some statutes, 
j although several causes of action are set forth, it 


voJLved, some of which were decided 
against and some for plaintiff, under 
such, a statute the trial court could 
apportion costs between parties — 
Universal Const Co v City of St 
Louis, Mo., 223 S.W. 931. 

AM matter of xlglit 
A statutory provision that, where 
complaint sets forth separately sev¬ 
eral causes of action, each party is 
entitled to costs as to Issues on 
Which he prevails, takes all discre¬ 
tion from court, and right to such 
costs in proper case is substantial 
right—^Rott V International By Co., 
ITfi N.T.S. 721, 185 App Div. 191. 

56. N T —Crown v. H. M. Coldstein 
Go, 170 N.TS. 147, 182 App.Div. 
730 

15 CJ p 29 note 92. 

56- Iowa—^McGuire v Montrosa, 70 
N.W 743, 102 Iowa 20 
15 C.J. p 28 note 88 [a] <2). 

B7,. Mo.—Christine v. Luyties, 217 
SW. 55, 280 Mo. 416. 

Oentract and quantum memlt 
There was no abuse of discretion 

20C.J.S.-19 


in not apportioning costs where there 
were two counts, one on contract, the 
other on quantum meruit, and plain¬ 
tiff failed on first, but recovered on 
second, and judgment was against 
defendant on his counterclaims, there 
having been no request for separate 
trials, but both parties having put 
m their entire evidence under both 
counts, and main contention under 
first count being whether contract 
was proved as alleged, as to which 
there was little evidence, and mam 
costs being largely due to defenses | 
and counterclaims, common to both 
counts—Christine v. Luyties, supra. 

58. Okl—'LeCompte v. Jones, 276 P 
634, 186 OkL 1 

15 CJ P 39 note 96. 

59 , N'T—^Rott v. International By. 
Co, 172 N-.T.S. 721, 186 App.Div. 
191 

39 , N.Y.—^Bums v. Delaware, L. & 
W. R Co.. 31 N.Ew 1080, 136 N.T. 
268, aflarmmg 17 N.Y S, 416, 63 
Hun 19, 22 N.Y.Civ.Proc. 48. 

16 C.J. P 29 note 96. 
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61. NY—Burns v. Delaware, L. & 
W R Co, supra, 

15 C.J p 29 note 97. 

62. NT—^Burns v. Delaware, L, & 
W. R. Co., supra. 

15 C.J. p 29 note 98. 

68. NY—^McCarthy v Innis, 16 N. 
T.S. 866, 61 Hun 364, 21 N.Y.Civ. 
Proc. 333 

16 C J p 29 note 99 

61. Mass.—Soule v. Russell, 13 
Mete. 436. 

65. Mass.—^New Marlborough v. 
Brewer, 48 N.BJ 1089, 170 Mass. 
162. 

66. Mass.—^New Marlborough v- 
Brewer. supra—Ashton v- Touhey, 
131 Mass. 26.' 

67. Mass.—New . Marlborough v. 
Brewer, 48 NB. 1089, 170 Mass. 
162. 

16 C.J. P SO note 4. 

68. Mass—^Totman v. Carpenter. 4 
Cush. 148. 

16 C J. p 30 note 6. 
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is certified that the substantial cause of action is 
the same in each count or issue.^^ In determining 
whether causes of action are substantially the same, 
the fact that the same legal questions arise in each 
is not conclusive.'^® Perhaps as good a test as any 
for determining whether two causes of action are 
distinct and separate is whether a judgment on one 
would be a bar to a recovery on the other if it 
would not, the causes of action are within the pur¬ 
view of the statutes.these statutes have no 
application where a single count in replevin covers 
several articlesJS 


§ 18, - Separate Actions 

In separate actions against joint wrong-doers, the 
plaintiff IS entitled to costs in all cases accrued at the 
time satisfaction is made in any case; and the defend¬ 
ants are entitled to costs subsequently accruing 

Plaintiff, in separate actions against joint wrong¬ 
doers, IS entitled to costs which have accrued in all 
the cases up to the time satisfaction is made in any 
one of them, and defendants are entitled to the costs 
that may subsequently accrue in the other cases.7^ 


a AMOUNT OE VALUE OF EECOVERY OR IN CONTROVERSY 


§ 19. General Rule 

As a general rule, the prevailing party Is entitled 
to costs Irrespective of the amount recovered. 

As stated in another connection, supra § 9, it is 
the general rule that the prevailing party in an ac¬ 
tion at law is entitled to costs, in the absence of 
some special statutory provision to the contrary, 
and this is so irrespective of the amount of the re¬ 
covery.75 

§ 20. Statutes AfiFecting General Rule 

The general rule may be modified by statutesf plac¬ 
ing restrictions on the right to costs under specified 
conditions or contingencies. 

The general rule that the prevailing party is en¬ 
titled to costs regardless of the amount recovered, 
is generally modified or limited by statute to the 
effect that plaintiff is not entitled to costs unless 
the amount recovered is within the jurisdiction of 


the court, or is equal to, or in excess of, a designat¬ 
ed amount, as explained infra §§ 21-30 Such stat¬ 
utory provisions apply only in actions coming with¬ 
in the purview of the provisions, and have no ap¬ 
plication to the right of the prevailing party to 
costs, regardless of the amount recovered in oth¬ 
er actions.75 It has been held that such a restric¬ 
tion applies only to the party seeking recovery, 
and does not affect a successful defendant's right 
to costs 77 Moreover, a general provision relating 
to costs in actions for money or damages has no 
application in an action for the recovery of real 
property or damages thereto, in which the matter 
of costs IS regulated by a special provision, under 
which the prevailing party is entitled to costs re¬ 
gardless of the amount of recovery. 78 

,§21. Amount within Jurisdiction of Liower 

Court 

a. In general 


69. N T —Crown ▼ H. M Goldstein 

Co. 170 NTS. 147, m App.Div. 
730. / 

54 aj. p 61G note 98 [b]. 

70. KT—Geartj' v. New York, 121 
N.TS. 1030, 137 AppDiv. ’216. 

71. NT,—Gearty v. New York, su¬ 
pra. 

16 C J. p SO note 7. 

Causes of actloa. lield uot separate 
and dlstliLot 

NT—Bull V. Ketchum, 2 Den 188 

15 C J. p 30 note 7 [a] 

Causes of actloa lield separate aad 
distinct 

N.T.—Gearty v. New York, 121 NT 
S. 1030, 137 AppDiv. 216. 

16 C.J p 30 note 7 [b]. 

73. N.T.—Gearty y. New York, su¬ 
pra 

15 aJ. p 30 note 7 [b]. 


73. N.T—Kilbum v. Lowe, 37 Hun 
237. 

15 C.J p SO note 9 

74. Kan.—Westbrook r, Mize, 10 P 
881, 35 Kan. 229. 

Amount and items of costs in sep¬ 
arate actions m general see infra 
S§ 267-261 

75. Mo.—^Martin v Brown, 144 S.W 
1115, 162 MoApp. 223. 

Mont—Kiehl v Holliday, 261 P 627, 
77 Mont. 461 
15 C J P 41 note 11. 

Plaintiff entitled to Judgment for 
some amount is entitled to costs — 
Fratta v. Rosetta, 177 NE 890, 277 
Majss 98. 

imder New Tork Municipal Court 
Code 

In action for replevin brought in 
municipal court of New York City 
defendant's costs are lumted to sum 
fixed by plaintiff as value of chattel. 
—Landstrom Realty Corp v. Lam- 
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bom, 269 NTS 495, 144 Misc 701, 
modifying 253 N.TS. 123, 141 Misc. 
497. 

76^ Wis—^Kuenzi v. Leisten, 279 N. 
W 68, 227 Wis 506—^Mahonna v. 
Chalmson, 263 N.W 391. 214 Wis. 
396 

Statute not applicable 
Where statute provides that plain¬ 
tiff may tax costs m municipal court 
in actions that are cognizable by 
justice of peace, another statute pro¬ 
viding that plaintiff may tax costs 
as "of course" in “actions of which 
a justice of the peace has no juns- 
dibtion," and allow costs to defend¬ 
ant as "of course" where costs are 
not allowed to plaintiff, does not ap¬ 
ply to actions in municipal court — 
Bide v Gilbert, 163 NW. 678, 39 S. 
D 81. 

77. Idaho—^Hampton v Lee, 287 P, 
205, 49 Idaho 22. 

78. Mont—Kiehl v Holliday, 251 P. 
627, 77 Mont 461. 
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b. Subject matter not cognizable by low¬ 

er court 

c. Jurisdiction of subject matter concur¬ 

rent 

a. In General 

Under some statutes, ft the amount recovered, In 
certain actions. Is such that the suit would have been 
cognizable in a lower court, the plaintiff is not entitled 
to costs; but, under other statutes, this rule Is some¬ 
what modified. 

By virtue of statutory provisions, varying some¬ 
what as to the character of actions enumerated, but 
usually confining their operation to actions for mon¬ 
ey, or for damages, or for either, if the amount re¬ 
covered IS such that the suit would have been cogni¬ 
zable by a court of lower grade, plaintiff will not be 
entitled to costs ,^9 -and under some of these statutes 
each party, in such a case, pays his own costs,80 
while under others plaintiff must pay defendant’s 
costs.81 These statutes do not apply where plain¬ 
tiff brings his action in the proper lower court, and 


§ 21 . 

through no fault of his own is compelled to liti¬ 
gate It in a higher court,‘82 and have no applica¬ 
tion to costs on appeal, the costs in the appellate 
court being the same irrespective of the jurisdic¬ 
tion of the court in which the action was com- 

menced.83 

Modifications of ride. The rule that plaintiff is 
not entitled to costs if the amount recovered is such 
that the suit would have been cognizable in a lower 
court, is modified by statute, in some states, to the 
effect that plaintiff may recover costs in such cas¬ 
es, if certain requirements of the statute are com¬ 
plied with,84 as where plaintiff has filed an affida¬ 
vit that he has a just cause of action against de¬ 
fendant for an amount exceeding the designated 
amoimt,85 or that he believes the debt or damage 
sued for exceeds the jurisdiction of the lower 
court ;86 or where it clearly appears that, at the 
commencement of the action, he had a reasonable 
expectation of recovering an amount in excess of 
the jurisdiction of the lower court.87 Under some 


79. Ca.1—^Beckjord v Slusher, 72 P 
2d 663, 22 Cal App 2d 678—-Leaper 
V. Gandy, 71 P 2d 803. 22 Cal App 
2d 476—Lady v Palen. 64 P 2d 
1134, 12 CalApp.2d 3—State Fi¬ 
nance Co V Hershel California 
Fruit Products Co. 47 P.2d 821. 8 
Cal App 2d 624—Shaw v Imperial 
Mut Life & Benefit Ass’n, 41 P 2d 
574. 4 Cal App 2d 534 
Mass—Shaheen v. Hershfleld, 142 N. 

£] 761, 247 Mass. 543 
N.T.—Scioldoni v Republic Light, 
Heat & Power Co, 168 N.B 432, 
251 NY 674, affirming 281 NTS 
311, 224 AppDiv. 666—^Kravitz v. 
Levy. 240 NTS. 649, 228 AppDiv. 
820, followed in Community Plumb¬ 
ing & Heating Co v Proke, 261 
N.TS 809, 233 AppDiv 876—Cur¬ 
ry v.'City of New York, 297 NTS 
742, 163 Misc 774—^Margolin v. 
Newmark, 269 NTS 663, 160 Misc. 
539. 

Ohio—McGrath v McGrafh. 194 N. 

B 43, 48 Ohio App. 484. 

Pa —West V Rice Produce Co., 5 Pa. 

. Dist & Co 677. 

16 C J. P 41 note 12 

Object of saoh statutory provi¬ 
sions is to discourage bringing ac¬ 
tions in higher court which might be 
brought in lower court, and depriva¬ 
tion of successful plaantifC of right 
to costs In such cases is regarded as 
penalty attached to him for bringing 
his action in wrong court—Saraceno 
V. Bastem Cab Co., 6 N.T S 2d 178, 
168 Misc. 631—Sauner v. Vohwinkle, 
208 NT.S. 408, 124 Misc 494. 

Beplevln aotioa held within statute 
N.Y—Miller v. Koven. 216 N.Y.S 
263, 127 Misc. 8^. 


Zh dty oonrt of ZTew York City 
Plamtiff recovering Judgment in 
city court of New York City was 
entitled to costs where service was 
had on proper officer of defendant 
corporation in Albany county, even 
if action could have been brought m 
lower court.—Radomska v, Pruden¬ 
tial Ins Co. of America, 268 N.Y.S. 
289, 240 AppDiv 1010 

80. Neb—Shields v Gamble, 61 N 
W 101, 42 Neb. 850. 

Ohio —^Linduff v. Steubenville, etc., 
Plankroad Co, 14 Ohio St 836. 

81. Conn—Burr v. Bills, 101 A. 17, 
91 Conn. 667. 

Mich—^Anderson v. Lavelle, 280 N. 

W 729, 285 Mich. 194. 

16 C J. p 41 note 14-16 
Not applicable in suit against county 
Mo.—^Underwood v. Oregon County, 8 
SW2d 697, 820 Mo 614. 

82. NT—Saraceno v. Bastem Cab 
Co., 6 N.TS.2d 178, 168 Misc. 681 

83. Neb —Underwood v. Chicago, 
etc, R. Co, 160 NW. 738, 100 Neb. 
607 

Costs on appeal from court of in¬ 
ferior or limited jurisdiction in 
general see infra §§ 386—403 

84. Pa.—^Kelley v. Dodge Mfg. Co., 
86 Pa. 466. 

85. Del—Tappan v. Bacon, 78 A 
294, 25 DeL 113 

16 C J p 41 note 18. 

Affidavit hdd insufficient 
DeL—Adkins v. Campbell, 64 A 628, 
22 Del. 96. 

Defendant’s name must appear in 
body of such affidavit —Chillas v 
Brooks, 5 Del 60. 
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Amicable actions 

The statute does not apply to 
amicable actions but only to ad¬ 
versary actions—Jones v Murphy, 3 
Del 334. 

88. Pa—^Maloney v Murphy, 34 A. 
20, 173 Pa 895—^Louer v, Hummel, 
21 Pa. 460 

16 C J. p 42 note 22. 

Effect of failure to file affidavit 

(1) On suit and verdict for less 
than one hundred dollars, without 
affidavit that claim exceeded one 
hundred dollars being filed, proper 
practice is to enter rule for Judg¬ 
ment without costs, which being 
made absolute, defendant may then 
pay Judgment.—Quarryville Nat, 
Bank v. Hill, 19 Pa Dist 806. 

(2) Where plaintiff has not filed 

affidavit and verdict is not in excess 
of one hundred dollars, he is not en¬ 
titled to oosts, unless amount of re¬ 
covery has been reduced by set-off 
or by equitable defense.—Weast v. 
Rice Produce Co, 6 Pa.Dist. & Co. 
677 . 

Xu equity 

The statute has been held not to 
apply where cause is cognizable in 
court of equity—^Pratt v. Darling¬ 
ton, 7 Del Co,Pa., 610. 

87. Mo—^Hannan v. Shotwell, 55 
Mo 429 

N.H—^Bryant v Bowen, 40 NH. 167. 
15 CJ p 42 notes 20, 21 
Xf he had xio r ea sonable exx>6ota- 
tion of recovering larger amount, 
court will usually limit his costs to 
amount recoverable before Justice.— 
Church v Clarke, 26 NH. 366— 
Pickering v Coleman, 12 N.H 148— 
Barron v. Ashley, 4 N.H 279.' ^ 
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§ 21 

statutes, the amount sued for regulates the amount 
of the costs.®® 

h. Subject Matter Kot Cognizable by Lower 
Court 

A plaintiff IS entitled to costs If successful In a higher 
court In an action of which a lower court has no Jurisdic¬ 
tion, irrespective of the amount recovered. 

Notwithstandmg these statutory provisions, the 
rule seems to be well settled that, if an action is 
brought in a higher court of which a lower court 
has not jurisdiction of the subject matter, plaintiff, 
if he recovers judgment, is entitled to costs irre- 
sp'ective of the amount recovered.®® 

c. Jurisdiction of Subject Matter Concurrent 

A plaintiff has been held not entitled to costs if he 
sues In the higher court although It has concurrent juris¬ 
diction with the lower court. 

Under a statutory provision that, if it shall ap¬ 
pear that a justice has junsdiction of an action and 
it IS brought in another court, plaintiff shall not 
recover costs, it has been held that plaintiff com¬ 
mencing his action m another court cannot recover 
costs, although such court has concurrent jurisdic¬ 
tion with the justice's court.®® On the other hand, 
a contrary conclusion has been reached in such 
cases.®! 


I 22, - Enlargement of Jurisdiction of 

Lower Court pending Action 

Creation, or enlargement of the Jurisdiction, of the 
lower court after an action is commenced In a higher 
court does not affect the right to costs in the latter 
court. 

The fact that after action has been brought in 
one court the jurisdiction of a lower court is en¬ 
larged sufficiently to entertain the suit constitutes 
no reason for denying costs to plaintiff, if suc¬ 
cessful, in the higher court,®® and the same rule 
applies where the lower court is established during 
the pendency of the action.®® 

§ 23. Amount Less Than or in Excess of Des¬ 
ignated Sum 

Under some statutory provisions, If the plaintiff re¬ 
covers less than a designated amount he, generally, is 
not entitled to costs, and may be required to pay the 
defendant’s costs. 

Under some statutory provisions, if in an action 
for money or for damages brought in certain courts 
plamtiff recovers less than a designated amount, 
he is not entitled to costs, ®4 as where he recovers a 
judgment for nominal damages only.®® On the 
other hand, if plaintiff recovers the designated 
amount or more, he is entitled to costs, although 
he recovers less than he claims;®® and, under some 
statutes, notwithstanding he recovers less than the 


88. Ga.—Graham v. Baxley, 43 S B 
405, 117 Ga. 42 

15 C J p 41 note 12 CeJ. 

Xn Maine, in action commenced in 
supreme Judicial or superior court, 
with certauQ exceptions, if it appears 
from amount recovered that action 
should have been commenced in low¬ 
er court, plaintiff is entitled to quar¬ 
ter costs only—SpauMingr v. Yeaton, 
19 A. 156, 82 Me. 92—15 C.J p 42 
note 19 

89. Del —Tappan y. Bacon, 78 A. 
294, 25 Del 113 

15 0 J. p 43 note 34. 

Defendant not entitled to costs 
The statutes limiting- costs recov¬ 
erable, in actions brought in supreme 
court wherein recovery is less than 
fifty dollars, do not give defendant 
right to costs where action cannot, 
for jurisdictional reasons, be brought 
in any other court—Gruber v Wil¬ 
son, 11 N E.2d 568, 276 N Y 136, re- 
versmg 295 N.Y S 512, 251 App Div. 
722 

Borden of proof 

If judgment for plaintiff in court 
of record is for less than fifty dol¬ 
lars, burden is on plaintiff to show 
that action was not within jurisdic¬ 
tion of justice in order to entitle him 
to costs—^Touker v. Johnson, 71 N 
YS. 178, 62 App.Div. 684. 


sa Neb—^Underwood v. Chicago, 
etc., R Co, 160 NW. 738, 100 Neb 
607 

16 CJ p 43 note 86. 

91. Mo.—^Hayden v. Sloan, 3 Mo. 
328 

Utah.—^Hepworth v. Gardner, 11 P 
566, 4 Utah 439. 

15 C J. p 44 note 87. 

98. N.Y —^Klein v City of New 
York, 266 NTS. 696, 234 AppDiv. 
455 

15 C.J p 48 note 96, 

93. Cal.—^Duncan v. Tormey, IS P 2d 
765, 126 Cal App. 207. 

NY —Kleirk v City of New York, 
266 N.YS 696, 284 APP Div. 466. 

94. US—U S, to Use of Watsa- 
baugh & Co, V. Seaboard Surety 
Co., DC Mont, 26 F Supp 681 

Cal —Rapfogel v. Klassen, 197 P 796, 
186 Cal, 524—Jacobi v. Baur, 55 
Cal. 554 

Idaho—Delay v. Foster, 208 P. 461, 
34 Idaho 691. 

Miss.—^Young V Wilson, 183 So 887, 
183 Miss 127—Gulfport Turpentine 
Co. V. Strickland, 76 So 689, 115 
Miss 1 

Mont—Patterson v. liaw, 254 P 412, 
78 Mont 221 

15 C J. p 44 note 45. 
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Di sotloa of replevia 

Cal.—^Rohr v. McCraig, 33 Cal 309 

95. Cal—^Martin v Pritchard, 199 P 
846, 52 Cal App. 720—Liljefelt v 
Blum, 166 P 384, 33 Cal App 721— 
Lund V. Lachman, 154 P. 295, 29 
Cal App. 31 

Nev—^Brockbank v. Reorganized Sil¬ 
ver King Divide Mining Co., 237 
P 377, 49 Nev. 80. 

Saoh party must pay his own costs 
where plaintiff is entitled only to 
nominal damages.—^Martel v Hall Oil 
Co, 263 P 862, 81 Wyo 166, 62 A. 
L R. 91, rehearing denied 255 P. 3 

98. US —^West End St Ry Co v. 
Malley, Mass, 246 F 625, 158 CC. 
A 581, certiorari denied 38 S CL 
423, 246 US 671, 62 L Ed 981 
CaJ—Jackson v. Community Oil Co, 
56 P2d 533, 13 CalApp.2d 143 
Idaho—^Delay v Foster, 203 P. 461, 
34 Idaho 691 

Nev—^Humphrey v Sagouspe, 254 F. 
1074, 60 Nev. 167 

N Y.—^Klein v. City of New York, 256 
NY.S 696, 284 AppDiv. 465— 

D’Apnle v. Turner-Looker Co., 204 
N.YS. 666, 209 App.Div. 223, re¬ 
versed on other grounds 147 N E. 
16, 239 N.Y 427, 88 ALR 1426 
Wis—^Leach v. Koch, 162 NW. 453, 
164 NW. 381, 161 Wifl. 236. 
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amount designated, he may be entitled to his costs 
if the court enters on the record a finding that 
plamtifif had reasonable grounds to expect a re¬ 
covery of the statutory amount or more.^7 it has 
been held that these statutes apply to judgments 
rendered under a statute providing that, if plain¬ 
tiff fails to obtain a more favorable judgment than 
that involved m an offer of compromise, he cannot 
recover costs but that they do not apply where 
the action and relief granted are both of an equita¬ 
ble nature,®® or where, although the recovery is 
for less than the statutory amount in the higher 
court, the action is commenced in a justice’s court 
in which an appeal is taken to the higher court,1 
or is commenced in a probate or justice’s court and, 
by change of venue, tried in a district court 2 

Under some statutes, if plaintiff recovers less than 
a designated amount, costs exceeding a certain 
amount cannot be allowed,® except where the costs 


§ 23 

are not expressly conditioned on the amount of 
recovery.** 

Some of these statutory provisions, denying a 
right to costs if plaintiff does not recover a desig¬ 
nated amount or more, are confined to actions “on 
money demands on contract” and such statutes 
apply to contracts only,® and not to the enforce¬ 
ment of mortgage and other hens of which jus¬ 
tices’ courts have no jurisdiction nor have they 
any application to a suit which is not for damages 
solely, but one of the objects of which is to enjoin 
defendants from continuing or from repeating the 
injury complained of.® 

Under some of these statutes, it is held that if 
plaintiff does not recover the designated amount, 
he merely loses his costs, and is not required to pay 
defendant’s costs;® but, under other statutes, de¬ 
fendant is entitled to his costs in such a case,^® or 
each party may be required to pay his own costs.^^ 


COSTS 


97 . Miss.—^Youngr V. Wilson, 183 So 
387, 183 Miss. 12 7 —Gulfport Tur¬ 
pentine Co v. Strickland, 75 So 
689, 115 Miss 1 

Statute applies only la actions ex 
oontxaetn, and such certificate is not 
necessary to carry costs in action of 
damagres to land by improper con¬ 
struction of railroad.—Kansas City, 
etc, K Co. V. Mabry, 7 So 224, 67 
Miss 131. 

98. Cal—Murphy v Casey, 110 P 
956, 13 CalApp. 781. 

15 C J p 44 note 48. 

99. Cal—Clark v Brown, 74 P. 548, 
141 Cal 93. 

16 C J. p 44 note 49. 

1. Cal—^Healey v. Sonoma County 
Super.Ct, 138 P 687. 168 Cal. 22. 
15 C J p 44 notes 50, 51 

S. Idaho.—^Delay v. Poster, 203 P 
461, 34 Idaho 691. 

3. Wis—^Hansberry v Dunn, 284 N 
W 556—Mahonna v Chaimson, 253 
NW 391, 214 Wis. 396. 

irnder ITew Toxk Knnioipal Court 
Code § 164 

N T —^Brendon v New York Traders', 
etc, Acc Co., 82 NTS^ 860, 84 
App.Div 630—^Fogelman v Scherer, 
266 NTS 41, 148 Misc 444—Levi 
V Bartel, 184 NTS 606. 

4 . truder New York IConlcipal Court 
Code § 164, which limits amount of 
costs where they are based on 
amount of recovery, in actions in 
which prevailing: party has appeared 
by attorney, and $ 170 providing for 
allowance of disbursements where 
costs are awarded, recovery of fifty 
dollars or more by plaintiff appearing 
by attorney in municipal court ac¬ 
tion 18 not essential to allowance 
of costs or necessary disbursements 
where plaintiff prevails, except costs 


expressly conditioned on such recov¬ 
ery, and although plaintiff appearing 
by attorney in municipal court recov¬ 
ers only twenty-five dollars, he is en¬ 
titled to twenty-one dollars and fifty 
cents costs for service and filing of 
summonses, witnesses' fees, and 
prospective marshal's fee—^Fogelman 
V. Scherer, 266 N.TS. 41, 148 Misc 
444. 

5. Ind—^Moore v. Newland, 90 Ind 
409. 

Miss —^Kansas City, etc, R Co v. 
Mabry, 7 So. 224, 67 Miss 131. 

15 C J p 44 note 62. 

Whove one paxagraph counts ou 
contract, and nothing appears in rec¬ 
ord to show that recovery was not 
based on that paragraph, judgrment 
against plaintiff for costs will be 
sustained where he recovered less 
than fifty dollars—Graves v Duck- 
wall, 3 N.E. 263, 103 Ind. 600. 

6. Ind—Shotts v. Boyd, 77 Ind, 223, 
Mo —Black V. Scott, 78 S.W. 301, 104 

MoApp. 37. 

Wis—^Mahonna v Chaimson, 258 N. 
W 391, 214 Wis. 396 

16 C J p 45 note 63. 

Action to recover premium 

An action by fire department of 
city against msurance agent to re¬ 
cover percentage of msurance premi¬ 
um received by him to which plaintiff 
was entitled is action "on contract” 
within statute—^Mahonna v. Chaim¬ 
son, 263 N.W. 391, 214 Wis. 396—Osh¬ 
kosh Fire Dept v. Tuttle, 7 N W. 649, 
60 Wis 652. 

7. Ind—Shotts v Boyd, 77 Ind. 223 
15 C J p 45 note 64 

8. Ind —^Douglass v. Blankenship, 
50 Ind 160 

IhJtmotLon and damages 

An action to enjoin defendants 
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from denying use of silo filler to 
plaintiffs as coowners under agrree- 
ment made on purchase of silo filler, 
and for damages, was not "action on 
a contract” within statutes allowmg 
defendant costs in such action where 
plaintiff recovers less than one hun¬ 
dred dollars, but plaintiffs, who re¬ 
covered less than one hundred dol¬ 
lars, were entitled to costs under 
statute allowing plaintiff costs in ac¬ 
tion of which justice's court has no 
jurisdiction, and statute relating to 
allowance of costs in equitable ac¬ 
tions—^Kuenzi v. Lexsten, 279 NW 
68, 227 Wis 506. 

9. Cal—^Anthony v. Grand, 36 P. 869, 
101 CaJ. 235 

16 C J, p 44 note 46 • 

Statute applies to both parties to 
action and forbids recovery of costs 
by either of them —^Anthony v. 
Grand, supra 

1<^ Or—S. Mortgage Co, v. Wil¬ 
lis, 69 P 266, 41 Or 481. 

Wis.—^Rusch V. Noack, 238 NW. 799, 
206 Wis 660—Loomis v Besse, 135 
N.W 123, 148 Wis. 647—Field v. 
Elroy, 76 NW. 68, 99 Wis 412 
16 CJ p 42 note 23, p 44 note 47. 

11. Ohio—^Freeman v Ellsworth, 20 
Ohio N.P ,N S , 30 
Repeal of statute 

Statute authorizing action for dam¬ 
age caused by motor vehicle to be 
brought in county where injured per¬ 
son resides and summons to be Is¬ 
sued to sheriff of county where de¬ 
fendant resides, does not repeal stat¬ 
ute requiring each party to pay his 
own costs where recovery is less 
than one hundred dollars, in action 
of which justice of peace has Juris¬ 
diction—^Freeman v. Ellsworth, su¬ 
pra. 
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In N^w York Under the various provisions of 
the Civil Practice Act § 1474, m an action brought 
in a certain higher court which could have been 
brought, except for the amount claimed, in a certain 
lower court, plaintiff, if successful, is not entitled 
to costs unless he recovers a designated amount or 
more,i2 or, if he recovers less than that amount, un¬ 
less process was served on defendant outside the 
county in which the action is brought,but al¬ 
though plaintiff is not entitled to costs in such cas¬ 
es, he generally is not required to pay defendant’s 
costs 

In federal courts. Under Rev.St. § 968, 28 U S 
C.A. § 815, which applies only where jurisdiction 
depends on the amount in controversy,!^ if, in ei¬ 
ther a legal or equitable action in a district court, 
plaintiff recovers less than five hundred dollars, ex¬ 
clusive of costs, he is not entitled to costs.!® On 
the other hand, in such a case, plaintiff may, at the 
discretion of the court, be taxed with defendant’s 
costs ;!7 but if plaintiff had a reasonable expecta¬ 
tion of recovering more than that sum the court 
will not adjudge costs against him.!® 

§ 24. Seeking Relief Other Than Money 
Judgment 

Under some statutes, if plaintiff seeks and obtains 
other relief in addition to a money ludgment, he fs 
entitled to costs irrespective of the amount recovered. 


A statutory provision that plaintiff shall not re¬ 
cover costs if the amount of his recovery does not 
equal or exceed a designated sum of money has no 
application, where the party asks and obtains other 
relief in addition to a money judgment; under these 
circumstances he is entitled to costs irrespective of 
the amount of money recovered!® These statutes 
are fully operative, however, where a party asks 
but does not obtain judgment or other relief m ad¬ 
dition to a money judgment.®® 

§ 25. Reduction of Claim 

An allowance in mitigation of damages does not 
affect the right to costs on a Judgment for damages. 

A judgment for a certain amount as damages, 
carries with it the right to costs which is not af¬ 
fected by an allowance of ztn equal amount in miti¬ 
gation of damages.®! 

§ 26. - Counterclaim .or Set-Off 

Under some statutes, a plaintiff’s right to costs Is 
not affected by the fact that the amount recovered, oth¬ 
erwise sufficient to carry costs, fs reduced below that 
amount by the allowance of a set-off or counterclaim, 
provided such reduction is sufficiently shown. In the 
absence of such a statute, in some states, a plaintiff 
IS not entitled to costs in case of such a reduction, but in 
other states a contrary rule obtains. If the reduction 
equals or exceeds the plaintiff’s demand and judgment 
IS rendered for the defendant, the defendant fs en¬ 
titled to costs. 


12. N.T.—^E^ein v. City of New 

Tork, 255 NTS 696, 234 App Div 
465—Scioldom v Republic Light, 
Heat & Power Co, 281 NTS 311, 
224 AppDiv. 666, affirmed 168 NB. 
432, 261 N.T. 674—^Haniford v 

Safer, 212 N.T S 462, 214 App Div. 
436—Lifshen v. Epstein, 170 NTS 
666, 183* App Div. 806—Saraceno v. 
Eastern Cab Co, 6 N T S 2d 178, 
168 Misc 631, quoting Gorpua Juris 
—^Huber v. Metropolitan Life Ins. 
Co., 280 NTS 93, 156 Misc 608 
—^Boswell V Greenberg, 271 N.T. 
S 883, 151 Misc 492—^Lopiano v. 
New Tork Telephone Co, 260 N.T. 
S 223, 189 Misc. 831—Lonez v In¬ 
ternational Ry Co, 206 NTS 141, 
123 Misc 675—H M Goldstein Co 
V. Naday & Fleischer, 184 NTS. 
481, 113 Misc 336, affirmed 191 N 
T.S 980, 199 AppDiv 924—Sheri¬ 
dan V. Simon, 179 NTS. 872 

16 CJ p 44 note 45 [e] 
Dlsbursemeuts are included within 
term “costs,” and if plaintiff recovers 
less than the statutory amount he is 
not entitled to disbursements—^Peet 
V. Warth, 14 N T Super, 653 

13. N T.—^Radomska v Prudential 
Ins. Co. of America, 268 N.T.S 289, 
240 App Div 1010—^Moscahlades v 
Petri, 173 NTS. 233, 186 AppDiv. 


871—^Henning v. Camacho, 169 N. 
TS 284, 181 AppDiv. 866, disap¬ 
proving Hollander v. Kovacs, 169 
NTS 283—Moraff v Kohn, 142 
N T.S. 776, 157 App Div. 648 
Place of business as residence 
Plaintiff, resident of Kings coun¬ 
ty, hut having business place in New 
Tork county, was a resident of lat¬ 
ter county for purpose of bringing 
suit and could not recover costs, 
where he served defendant with sum¬ 
mons in New Tork county and recov¬ 
ered m supreme court in thaX coun¬ 
ty.—Schwartz v Friedsam, 170 N.T S 
230, affirmed 176 N.T S. 921, 188 App 
Div. 923 

14L NT—Lifshen v. Epstein, 170 N, 
T.S. 666, 183 App.Div 806—^Lonez 
v. International Ry Co., 206 NT. 
S 141, 123 Misc 675. 

Application of different statutory 
provisions 

(1) If successful plaintiff is not 
denied costs under CivPractAct $ 
1472, because his recovery is less 
than fifty dollars, but is denied costs 
because he has failed to sue in ap¬ 
propriate court under § 1474, defend¬ 
ant IS also denied costs ^ under lat¬ 
ter portion of § 1476 -^Parker v. 
City of New Tork, 203 NTS. 817, 122 
Misc 660 


(2) This, however, does not pre¬ 
vent defendant from recovering costs 
under first part of § 1476, entitling 
defendant to costs, on final judgment 
in action specified by §§ 1470-1478, 
unless plamtllf is entitled to costs as 
therein prescribed.—^Haniford v Saf¬ 
er, 212 NTS 462, 214 AppDiv 435 
—^Parker v. City of New Tork, supra 

16. D S —^Murray v Chambers, C.C. 

Pa, 161 F. 142, 

16 C.J. p 44 note 42. 

16. US —^Delaware, L. & W R Co. 
V Lyne, 198 F. 984, 113 C C.A 604. 

16 C J p 44 note 40. 

17. US—^Van Siclen v Bartol, C C. 
Pa, 96 F 796 

16 C J p 44 note 4T. 

18. U S,—Gibson V. Memphis & C. 
R Co, CCTenn, 31 F 663 

16 C.J p 44 note 43. 

19. Wis—^Kuenzi v Leisten, 279 N. 
W 68, 227 Wis 506 

16 C.J. p 45 note 67 

2a Cal—^Himes v Johnson, 61 Cal. 
269. 

16 C J p 46 note 68 ^ 

21. Colo—^Ryan v Mineral County 
High School Dist., 146 P. 792, 27 
Colo App. 63. 
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Under statutory provisions which expressly ex¬ 
cept from their operation cases in which the amount 
recovered is reduced by set-off or counterclaim be¬ 
low the jurisdiction of the court in which suit is 
brought, or below the amount designated by stat¬ 
ute as essential to authorize an award of costs to 
pl^iintiff, or to exempt him from liability for de¬ 
fendant’s costs, plaintiff is, of course, entitled to 
costs, where the amount recovered except for the 
allowance of a set-off or counterclaim would have 
been sufficient to carry costs In the absence of 
such express statutory exception the rule in* some 
states is that plaintiff will not be entitled to costs, 
where the amount recovered is reduced by set-off or 
counterclaim below the jurisdiction of the court, or 
below the amount made necessary by statute to en¬ 
title plaintiff to costs, or to exempt him from lia¬ 
bility for defendant’s costs ,^3 but in other states 
the contrary conclusion has been reached.^^ Under 
some statutes, plaintiff in such cases is allowed costs 
but in a reduced amount.25 

In the federal courts, under Rev.St. § 968, 28 
U.S.C.A. § 815, providing that, when plaintiff on 
a suit originally brought in the district court recov¬ 
ers less than five hundred dollars, he shall not re¬ 
cover costs but may be adjudged to pay costs, where 
plaintiff suing for over that amount recovers less 
because of the allowance of a counterclaim, each 
party must pay his own costs.^® 

Showing cause of reduction. In order that plain¬ 
tiff may recover costs where the amount of his 
claim IS reduced by set-off or counterclaim below 
the jurisdiction of the court in which suit is 
brought, or below the amount designated by stat¬ 
ute as essential to authorize an award of costs to 


§ 26 

plaintiff, or to exempt him from liability for defena- 
ant’s costs, the reduction in the amount of recov¬ 
ery must be due entirely to the allowance of the set¬ 
off or counterclaim, and the set-off or counterclaim 
pleaded must be valid 27 These facts must be made 
to appear by the record, or otherwise, according to 
the practice of the jurisdiction in which the ac¬ 
tion is brought,28 

In this connection, the facts of the case giving 
rise to a presumption as to whether th-e reduction 
was caused by set-off or counterclaim or by some 
other method, are to be taken into consideration.23 
Where defendant pleads both set-off and payment 
and the trial court gives judgment for plaintiff for 
costs on his recovery of an amount insufficient of 
itself to carry costs, it will be presumed in support 
of the judgment that the claim was reduced by ev¬ 
idence of set-off instead of payment unless the rec¬ 
ord shows the contrary and where a counter¬ 
claim is filed and plaintiff is awarded costs on a 
judgment for a sum not sufficient to carry costs, it 
will be presumed that the demand was reduced by 
the counterclaim 2^ Where by statute defendant is 
entitled to costs made in establishing a controverted 
set-off, and in an action on a note in which he 
pleads the general issue and set-off the jury find 
a general verdict for plaintiff on the note less a 
designated amount, he will not be allowed costs, as 
when the plea of set-off is successfully interposed, 
if the deduction might have been made either un¬ 
der evidence under the general issue or under the 
plea of set-off.22 

Amount sufficient notwithstanding reduction. If, 
notwithstanding the allowance or partial allowance, 
plaintiff recovers more than the amount necessary 


82, Ohio—^Freeman v. Ellsworth, 20 i 
Ohio NP,NS, 80 I 

Pa—Weast v. Kice Produce Co, 6 
PaDist, & Co 677. 

115 O.J. P 45 note 59. 

23. Cal—^Poswa V Jones, 132 P. 629, 
21 CalApp. 664 
15 C J p 45 note 60 

Ijx Vew York, althougrh there have 
been some decisions to the contrary, 
plamtifiC IS not entitled to costs it 
allowance of set-olE or counterclaim 
reduces amount of his recovery below 
statutory amount.—M. Goldstein 
Co. V Naday & Fleischer, 184 N.T.S 
481, 113 Misc. 336, affirmed 191 N.Y.S. 
930, 199 AppDiv 924—15 CU, p 45 
note 61 [a]. 

21. Del.—^Houghton v. Alpha Proc¬ 
ess Co, 93 A 669, 28 DeL 383. 

15 C X P 46 note 61. 

8 B, Me.—Hilton v. Walker, 56 Me 
70 

16 C.J. p 45 note 64. 


26. U.S.—Hamilton v Baldwin, C C. 
Me, 41 P. 429—McKay v. Jackman, 
CCNT, 17 P. 641. 

27- Ala—Smith v. Garrett, 31 Ala. 
492. 

16 C J. p 46 note 66 

28. Me—^Lawrence v. Ford, 44 Me. 
427. 

15 C.J. p 46 note 66. 

QuestioxL for court 
It IS provmce of Judgre, and not 
of jury, to decide whether plaintiff 
recovenngr less than one hundred 
dollars on trial before Jury has 
shown claim for two hundred dollars, 
reduced by set-off, and so left him 
entitled to costs,—^Davis v Freeman, 
10 Mich. 188. ' 

29. Mich—Carter v. Snyder, 27 
Mich. 484. 

Where only defense set up In as¬ 
sumpsit Is settlement and work sub- 
1 secLuently done for plamtiff to a des- 
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igmated amount, and court instructed 
jury that if they found the settle¬ 
ment sustained they should throw out 
all matters on either side that en¬ 
tered into the balance one way or 
the other as to items of the deal aft¬ 
er settlement, and Jury found a vei> 
diet for plaintiff for sum insufficient 
to carry full costs, it could not he 
said that plaintiff was entitled to full 
costs on the ground that he estab¬ 
lished claim for sum sufficient to 
carry such costs, which claim was 
reduced by set-off—Carter v. Snyder, 
supra. 

aa Pa—^Minich v. Munch, 33 Pa. 
378 

15 C.J. p 46 note 78. 

31. Ind—^Puller v. Curtis, 100 Ind. 
237, 50 Am.B 787 

Ohio.—Snoddy v. Mason, 6 Ohio Dec., 
Reprint, 838. 8 Am.L.Rec. 415, 

32. Ala.—Smith v. Garrett, 31,, 

492. 
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to authorize an allowance of costs to him, he is of 
course entitled to costs.^s 

Amount insufficient notwithstanding disallowance 
of reduction. Where plaintiff fails to recover an 
amount necessary to carry costs, notwithstanding 
the failure of defendant to establish his counter¬ 
claim costs will be denied him.*^ 

Reduction equaling or exceeding plaintiff's de¬ 
mand. Where defendant recovers an amount equal 
to,8 5 Qr in excess of, plaintiffs demand on his coun¬ 
terclaim, and judgment is rendered in his favor, he 
is entitled to costs.36 

Set-off or counterclaim within rules. General 
rules apply in determining what constitutes a set-off 
or counterclaim within the meaning of the rules 
heretofore stated.®^ 

§ 27. - Deduction on Account of Usury 

Under some statutes If a deduction is made from 
the amount claimed by the plaintiff because of usury 
proved, the defendant may recover costs. 

Under some statutory provisions, if usury is 
proved in an action on contract and a deduction is 
made from the amount claimed because thereof de¬ 


fendant recovers costs,provided the usury is 
proved at the trial,and m the manner prescribed 
by the statute.^^^ Under some statutes, the rule is 
limited at least to extent that amount recoverable 
must be reduced by proof of usury made by de¬ 
fendant, and voluntary indorsement of amount of 
usurious interest taken or retained by plaintiff be¬ 
fore trial will not bring case within rule so as to 
entitle defendant to costs or to deprive plaintiff of 
costs.**! Under other statutes, defendant recovers 
full costs if it is made to appear that usurious in¬ 
terest has been taken or reserved.^2 These statutes 
intend costs of the action and not merely costs m- 
curred on the issue of usury.** A statute giving 
costs to defendant on proof of usurious interest un¬ 
der the general issue has been held not to apply 
to real actions, such as writ of entiy as on a mort¬ 
gage.** 

§ 28. - Deduction on Account of Pay¬ 

ment 

If the plaintiff’s demand Is reduced by payment 
below the amount sufficient to carry costs, he is not 
entitled to costs and the defendant may be entitled to 
recover them. 


33. Idaho.—^Holgate v. Downer, 67 
P 918 

34. N T.—Sheridan v. Simon, 179 N 
TS 872 

16 C J. p 46 note 68. 

35. Ind.—^Maulsby v. Church, Wils 
362. 

36. Conn.—^Burr v. Mlis, 101 A« 17, 
91 Conn. 657. 

16 C J p 46 note 70. 

Costs not based on. counterolalni 
A defendant who counterclaims an 
amount which exceeds plaintiff's ad¬ 
mitted demand and recovers judge¬ 
ment for excess is not entitled to 
costs calculated on amount of his 
counterclaim, under a statute req.ulr- 
ing: costs to be based on amount of 
defendant's recovery.—^Madison Pa¬ 
per Stock Co. V. O'Mera, 116 NT.S. 
672, 63 Misc. 277. 

37. Ind.—^Fuller v. Curtis, 100 Ind 
237, 60 AmR. 786. 

Defenses held set-offs ox oounter- 
olalxns 

(1) Credit claimed by asrent for 
compensation for services on action 
asainst him by his principal for bal¬ 
ance in his hands.—Shirley v. Dn- 
tnckey, 8 Wkly N C, Pa., 61. 

(2) In action for price of machine, 
claim for injury resultmgr from plain¬ 
tiff's failure to regrulate it as agreed 
—^Puller V. Curtis, 100 Ind. 237, 60 
AmR 786. 

(3) In action on note given In pay¬ 
ment for chattel, answer alleging 


breach of warranty consisting in de¬ 
fects known to plaintiff rendering 
chattel less valuable by designated 
amount than it otherwise would have 
been —^Mills v, Rosenbaum, 2 N B 
313, 103 Ind. 152. 

Defenses held not set-offs or oountexu 
claims 

(1) In action for rent, tenant's de¬ 
fense of untenantableness of premis¬ 
ses, failure to repair, an agreement 
that tenant might remove before ex¬ 
piration of hiB term did not consti¬ 
tute defense of set-off—Grabar v. 
HirshfLeld, 9 Pa Co. 169 

(2) In action for labor and desig¬ 
nated amount of money advanced, 
denial of any request to pay money 
did not constitute counterclaim — 
Berry v Merom, 22 N.B. 127, 120 
Ind. 161. 

Set-off and not payment 

Where plaintiff and defendant dealt 
with each ether, agreeing that arti¬ 
cle furnished on either side should be 
applied on other in part payment, and 
that when accounts were closed bal¬ 
ance should be paid in cash, and ac¬ 
counts remained open and unsettled, 
and defendant who was in arrears 
never rendered any account ©f items 
or prices until after suit was 
brought, plamtiff could not be held 
in fault for not applymg payments 
before their amount was furnished, 
and court properly treated case as 
one of set-off instead of payment in 
determinmg question of costs — 
Wheeler v. Harrison, 28 Mich. 264. 
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aa Neb—^Rodgers v. Graham, 55 N. 
W. 248, 36 Neb. 730 

15 C J p 47 note 82. 

Bach party entitled to costs 
Where defendant pleads general is¬ 
sue and usury to action on two notes 
and plaintiff recovers Judgment on 
both with deduction of threefold in¬ 
terest from one of them, although 
plamtiff has costs, defendant also has 
costs because of his establishmg 
usury—^Brigham v, Marean, 7 Pick., 
Mass, 40 

Xf suit Is on last of several notes, 

and it appears that note in suit is 
not usurious, but that usurious in¬ 
terest has been paid on prior notes, 

: court although deducting such usuri¬ 
ous interest, should give plaintiff his 
costs, since note in suit is not usuri¬ 
ous—Beauchamp v. Leagan, 14 Ind, 
401 

39. Me.—^Hankerson ▼. Emery, 37 
Me 16. 

40. Me,—Wine v Dunn, 24 Me. 128. 

16 C J. p 47 note 82 [c] (2). 

41. Me.—Whitten v. Palmer, 50 Me. 
125—Cummings v. Blake, 29 Me 
105. 

16 C.J. p 47 note 83. 

48. Ala—^Neel v. Clay, 48 Ala. 252— 
Black V. Hightower, 80 Ala 317. 

43. Neb—Cattle v. Haddox, 22 NW. 
666, 17 Neb 807. 

Me—Carson v. Walton, 61 Me. 
382. 
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Under some statutes, if plaintiff’s demand is re¬ 
duced by payment to an amount below the jurisdic¬ 
tion of the court in which the action is brought de¬ 
fendant is entitled to costs, and the same is the 
rule under a statute giving costs to defendant where 
plaintiff’s recovery is less than a certain sum^^ 
Under a statutory provision that plaintiff shall not 
recover costs, if his recovery, not having been re¬ 
duced by set-off or counterclaim, is less than a des¬ 
ignated amount, plaintiff is not entitled to costs, 
where the amount recovered is reduced by payment 
below the amount designated in the statute but 
it has been held that he may recover costs where 
his demand is reduced by evidence of a special 
contract to pay the debt of a third personas Un¬ 
der an act providing that if actions within the ju¬ 
risdiction of a justice are commenced in any other 
court and plaintiff recovers less than a designated 
amount he shall not have his costs, if the recovery 
in such other court is reduced below the jurisdic¬ 
tion thereof by payments plaintiff is not entitled to 
costs.**^ 

§ 29. — Acceptance of Less Amount in 
Satisfaction 

Acceptance by the plaintiff of a reduction of the 
verdict as a condition to an affirmance, or in avoidance 
of a new trial, may entail a loss of his right to costs. 

It has been held that the acceptance by plaintiff 
of a reduction of verdict, stipulated by the court on 
appeal as a condition to affirmance, may entail loss 
of any costs to him.60 So, where plaintiff to avoid 


the granting of a new trial remits all damages 
awarded by the verdict in excess of a certain 
amount, the effect is the same as though the ver¬ 
dict had been returned for that sum, and no costs 
are recoverable.®^ 

§ 30. Determination of Amoimt 

The amount sufficient to carry costs Is determined on 
the basis of the amount recovered, and this may con¬ 
sist of the aggregate amount recovered on separate 
counts or causes of action, or by or against coparties, 
properly Joined. 

While the amount claimed determines what court 
has jurisdiction, as explained in the C.J.S title 
Courts §§ 50, 51, also IS C.J. p 745 note 91-p 749 
note 8, It is generally held that the amount recover¬ 
ed is the basis for determining the question of costs 
in cases governed by the statutes under considera¬ 
tion,®^ although, as heretofore shown supra § 19, 
m actions not affected by these statutes costs are 
recoverable irrespective of the amount claimed or 
recovered. 

If there are several counts or causes of action, 
the recoveries on the different counts or causes may 
be added to make up the sum necessary to entitle 
plaintiff to costs.®^ If there are two or more co- 
plaintiffs, although the amount awarded each is in¬ 
sufficient to carry costs, they are entitled to costs 
if the aggregate amount recovered is sufficient for 
this purpose,®^ and this rule has been held to apply 
where one plaintiff sues on an independent cause 
of action and the other on a derivative one.®® So, 


45 . Tex —Tatum v. Small, Civ.App , 
186 SW. 244 

15 C J P 47 note 87. 

Amount below jurisdiction of court 
as affecting: rigrht to costs in gen¬ 
eral see supra { 21. 

46. NT —^Liewis v. New York Dry 
Dock Co., 1 NTLeg.Obs 200. 

Defendant's right to costs where 
plaintiff recovers less than desig¬ 
nated amount in general see supra 
8 23. 

47. Mich.—^Mandlgo v. Mandigo, 26 
Mich 349 

15 C J p 47 note 89. 

If Is paid pending action, 

and that fact is set up by supple¬ 
mental answer, plaintiff is not enti¬ 
tled to costs—^Burke v. Phillips, 46 
NTS 1024, 20 Misc. 413 
48 Pa—^Manmng v. Baton, 7 Watts 
S46. 

49. Ohio —Pepper v. Oram, Tapp 
72. 

50 . n.T—^M ittnacht v Sonntag, 165 
NTS. 1087, 172 AppDiv 881. 

51. Mass—^Babbitt v Shearer, 78 N. 
B. 769, 192 Mass. 600. 


58, Ind.—^Taylor v. Blount, 7 Blackf 
38. 

N J—Studerus Oil Co. v. Bienfang, 4 
A 2d 787, 122 N J Law 238. 

NT—^Huber v. Metropolitan Life 
Ins Co, 280 N.YS 93, 165 Misc. 
0 Og—Sauner v Vohwinkle, 208 N T, 
S, 408, 124 Misc 494—M. Gold- 
stem Co V. Naday & Fleischer, 184 
N.TS 481, 113 Misc. 336, affirmed 
191 N.TS. 930. 199 App.Div. 924. 
iq-D—-Weber Chimney Co. v. Riley, 
167 N.W, 768, 39 N.D 487. 

Wis—^Rusch V. Noack, 238 NW. 799, 
205 Wis 660 
16 C J P 48 note 99. 

Reason for mle 

“If the demand for Judgment, and 
not the amount recovered, is to de¬ 
termine the right to costs, the pur¬ 
pose of the statute could be defeat¬ 
ed, in all cases where the damages 
are unliQuidated, by demanding judg¬ 
ment for an amount beyond the Ju¬ 
risdiction” of the lower court—Sau¬ 
ner V Vohwinkle, 208 N.T.S. 408, 409, 
124 Miso. 494 

53 , Cal.—^Thomas v. Smith, 38 P.2d 
827, 2 CaLApp 701. 
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Mass.—^Hillman v. Whitney, 2 Allen 

268. 

54 . Cal—Petersen v. Lyders, 83 P. 

2d 1032, 139 CaLApp 307 
Coplatntiffs considered as one entity 
N.T—^Miranda v. Witte, 217 N.TS. 

367. 127 Misc. 669 

56. CaJU—^Thomas v. Smith, 88 P.2d 

827, 2 CalApp2d 701. 

Xn New Torfc 

(1) It has been held that distinc¬ 
tion should be drawn between plain¬ 
tiffs having independent causes of 
action which may be joined or con¬ 
solidated into a single action, and ac¬ 
tion in which there may be an inde¬ 
pendent action combined with a de¬ 
rivative one, as where infant's action 
for personal injuries is Joined with 
father's action for loss of services, 
and that in the latter case no costs 
are to be allowed unless Judgment in 
independent action is eguivalent to 
statutory amount—Curry v. City of 
New York, 297 N.T.S. 742, 163 Misc. 
774. 

( 2 ) In earlier case, it was held 
that infant and father Joimgg as 
plaintiffs, in action for personal injui 
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where the amount awarded as damages by the ju¬ 
ry is doubled by the court the amount as doubled 
determines the right to costs.^® An apportionment 
of damages among several defendants does not les¬ 
sen the amount of plaintiffs recovery, and if the 
aggregate of all the damages found is not below 
the required amount the judgment will carry 
costs, unless the action is one in which defend¬ 
ants could not properly be joined.58 A sum award¬ 
ed as costs by the jury cannot be added.?^ It has 
been held that where the jury find a verdict for a 
debt or damages and interest, plaintiff is entitled to 
costs if the two sums aggregate the amount neces¬ 
sary to carry costs,5® but there is authority to the 
contrary.61 If a consent judgment is entered for 
an amount sufficient to give costs to plaintiff, and 
the parties go to trial for the balance of plaintiffs 
claim, he will be entitled to costs, although the ver¬ 
dict is for less than the amount requisite to give 
plaintiff costs.S2 


§ 31. Interest on Recovery 

Interest on the amount recovered, generally, cannot 
be added thereto as a basis for determining costs. 

It has been held that interest accruing after ver¬ 
dict cannot be added to the amount recovered as the 
basis for determining the question of costs,68 but 
there is authority to the contrary.®^ 

§ 32. Costs Not to Exceed Recovery 

Under some statutes, if the plaintiff's recovery In an 
action of tort does not exceed a designated amount, he 
may be allowed costs only to the amount of the damages 
recovered, except in cases in which this rule is modified 
by particular statutes. By some authorities the balance 
of the costs In such cases may not be awarded against 
plaintiff. 

Under some statutes, rif in designated actions of 
tort plaintiff does not recover more than a designat¬ 
ed amount of damages, the costs, including disburse¬ 
ments, 65 awarded plaintiff cannot exceed the amount 
of damages recovered.66 

The specific designation by such a statute of the 
actions in which costs are so limited excludes all 
other actions from its operation ,67 but where the 
complaint contains a count in tort as well as on con- 


ries, are regarded as single entity, 
and that if aggregate amount of their j 
recoveries are eguivalent to statutory 
amount or more, they are entitled to 
one bill of costs.—^Margolin v, New- 
mark, 269 N.T.S 663, 160 Misc. 639 
(3) In similar case in which action 
for personal injuries and for loss of 
wife's services were jomed, it was 
held that neither was entitled to 
costs where aggregate Judgment ob¬ 
tained did not exceed statutory 
amount—^Boswell v. Greenberg, 271 
NTS. 883, 151 Misc 492 

66. Mich—-Reed v. Overlie, 168 N.W. 
837. 

15 C J. p 48 note 8. 

57. US—Johnson v Mississippi & 
T R R Co, CCTenn, 31 F. 551 
15 C J. p 48 note 4 

sa Idaho—^Richards v. Scott, 65 P. 
4S3, 7 Idaho 726 

59. N.T—^Van Home v. Petrie, Col 
& CCas. 390. 

15 C J. p 49 note 6. 

60. N.D.—Weber Chimney Co. v Ri¬ 
ley, 167 N.W. 753, 39 ND. 487. 

15 C.J. p 49 note 9. 

61. N.T—^Troy City Bank v Grant, 
1 How.Pr. 136 

62. N.T—^Hoe V Sanborn, 24 How. 
Pr. 26, affirmed 36 N T 98. 

16 aj. p 49 note 11. 

6a ND—Weber Chimney Co v 
Riley, 1J57 NW. 763, 764, 89 ND 
487. 

16 C.J. p 49 note 7. 


Interest inoltided in verdict distiru | 
gnlshed 

“There Is ... a distinction 
between interest accruing before, and 
included in, the verdict, and interest 
on the verdict from the time of its 
return until Judgment is rendered 
Interest awarded! by the Jury in the 
verdict is part of the amount recov¬ 
ered by the prevailing party. But 
mterest on the verdict is not ordi¬ 
narily deemed a part of the recovery 
in determining the right to recover 
costs “—Weber Chimney Co. v. Riley, 
supra. 

64. N.T—^D’Apnle v Turner-Looker 
Co., 204 NTS. 666, 209 AppDiv 
223, reversed on other grounds 147 
N.m 16, 289 NT, 427, 38 ALR 
1426. 

15 C.J. p 49 note 8 

65. Or—^Hasbrook v. Lynch, 30 P 2d 
368, 146 Or 363 

15 C J. p 49 note 14 [a]. 

Disbursements as part of costs in 
general see infra $ 214 

66. Ala—Chilton County v Grooms, 
98 So. 469, 210 Ala 501—Holloway 
V Henderson Lumber Co, 82 So 
844, 203 Ala 246—^Danforth v Mc¬ 
Clellan, 72 So 104, 196 Ala. 567— 
Guttery v Boshell, 82 So 304, 182 
Ala. 696—^Tecumseh Iron Co v 
Mangum, 67 Ala 246—Dothan 
Ohero-Cola Bottling Co v. Weeks, 
80 So. 784, 16 AlaApp 639 

Conn.—Scharff v. Schultz, $4 A 737, 
79 Conn 304 

Gra—Saunders v. Parker, 93 SE. 103, 
20 QfuApp 292—Stapp v. Partlow, 

1 Dudl. 176. 
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NT—^McNamara v Le Pine, 189 N 
T.S. 174 

Pa.—McBlroy v. Pilby, 30 PaDist 
788—^Mellott V. Bradnick, 29 Pa. 
Dist. 741. 

15 CJ p 49 note 15, p 60 note 81. 

Injury to iinimals 
In suit for injury to hogs from 
cholera, plaintiffs' requested instruc¬ 
tion that there was no contract by 
reason of statute making it unlawful 
to offer hogs for sale within four 
weeks after vaccination committed 
him to theory that action did not 
arise out of contract, and under the 
statute he could recover no more 
costs than damages.—Snyder v Stan¬ 
ley, 183 NB 612, 77 Ind.App 263. 

67, Ga.—Saunders v. Parker, 98 S. 

E 103, 20 GaApp 292. 

15 C.J p 49 note 20. 

Action held ex contractu 
Count of complaint stating facte 
from which law would imply war¬ 
ranty that certain beverage sold 
plaintiff by defendant was fit for hu¬ 
man consumption, and that defend¬ 
ant had used that care ordinarily ex¬ 
ercised by persons skilled in busi¬ 
ness of preparing such drinks, and 
further stating facts showing a 
breach of such warranty, was held 
to state cause of action ex con¬ 
tractu, so that costs were properly 
awarded in court's discretion, as au¬ 
thorized by Code 1907 § 8662, as 
amended by L1916 p 598, and not 
limited to amount of recovery as 
provided by Code 1907 | 3663—^Doth¬ 
an Chero-Cola Bottling Co. v. Weeks,. 
80 So 734, 16 Ala.App 639. 
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tract, the trial court for the purpose of taxing costs 
is justified m treating the action in part as one in 
tort, although the count in tort is not within its ju¬ 
risdiction, and may tax the costs accordingly It 
has been held that such a statute has no application 
to a case tried in the county court, where it has 
concurrent jurisdiction of such action with a jus¬ 
tice's court,or to appeals from justices’ deci- 
sions.70 

According to some decisions a statute providing 
generally that in designated actions costs awarded 
plaintiff shall not exceed the damages recovered, if 
such damages are assessed at a sum less than or not 
exceeding a designated sum, does not authorize a 
judgment against plaintiff in defendant’s favor for 
costs made by the latter,^! or a judgment against 
plaintiff for the balance of the costs accruing in the 
case, although the recovery is less than, or not in 
excess of, the sum specified in the statute and 


where under such provisions plaintiff recovers a less 
amount of damages than the amount designated by 
the statute, the court will render judgment for him 
for a like sum in costs, notwithstanding the jury 
assessed the costs to defendant,**^ or found a ver¬ 
dict for costs for plaintiff.According to other 
decisions, if plaintiff does not recover a sum in ex¬ 
cess of that designated, he is liable for all costs of 
suit except an amount equal to the damages recov- 

ered.*^® 

Modification of rule. Under provisions contained 
in some of these statutes, plaintiff may be allowed 
full costs, and is not limited to the damages re¬ 
covered, if the court certifies that greater damages 
should have been awarded,*^® or, in case of an ac¬ 
tion of trespass quare clausum fregit, certifies that 
the title to the property was involved in the ac- 
tion.77 Such a provision does not operate in an ac¬ 
tion tried before the court without a juryj^ 


D. CHARACTER OP ACTION, PROCEEDINGS, OR QUESTIONS INVOLVED 


§ 33. Subject Matter in General 

Costs have not been allowed in suits by trustees In 
bankruptcy or where a public question is involved; and 
allowance is discretionary in sonne other cases. 


As already shown supra § 9, the prevailing party 
in actions at law, whatever may be their character, 
is entitled to costs in the absence of some express 


Action, of deM on attachment bond 
to recover damages for wrongful and 
vexatious suing out of attachment 
IS' not within application of statute. 
—McAllister v. McDow, 26 Ala, 463. 

positive torts to person 

Statute, limiting costs to same 
amount as damages. In actions of 
assault and battery, and, in all other 
personal actions, means other posi¬ 
tive torts to person of similar char¬ 
acter to unlawful beating, and does 
not include suits for personal in¬ 
jury from another’s negligence.— 
Saunders v. Parker, 93 S.B 103, 20 
GaApp 292. 

Keoovery, of value of property 

Under statutory provision limiting 
costs to damages, in action to recov¬ 
er possession of personal property, 
if plaintiif does not seek property 
but its value only, statute does not 
apply, and plaintiff is entitled to al¬ 
lowance of costs and disbursements, 
even though they exceed amount of 
recovery—^Hiasbrook v. Lynch, SO P. 
2d 358, 146 Or. 363. 

Xu Pennsylvania, St. 22 & 23 

Charles II, c 9, which is part of law 
of that state, is confined to trespass 
Quare clausum fregit and assault and 
battery, and does not apply in action 
of trespass on case or trespass for 
false arrest and imprisonment—Bit- 
nir V Strickner, 70 PauSuper. 87— 
Stepp V. Lenker, 26 Pa.Dist 463, 43 
Pa.Co. 696, « Northumb.Leg.J. 280— 
Bird v. Gold, 21 West Co. 287. . , 


In action for assault and battery see 
Assault and Battery § 62. 

68l Conn—Scharff v, Schultz, 64 A. 
737, 79 Conn. 304 

15 C J p 49 notes 18, 19. 

69. Ala—Clark v. Jemigan, 42 So 
833, 149 Ala. 865. 

70. Ala.—^Baker v. Keith, 77 Ala 
544 

Ind—Castle v. House, 41 Ind 333 
Costs on appeal from justice’s court 
in general see Infra § 387. 

71. N.y—McNamara v. Le Pine, 189 
N.TS. 174. 

16 C J. p 60 note 28. 

"Besidue” agadxut plaintiff 

Under statutory provision that 
plaintiff recovers no more costs t han 
damages if such damages do not ex¬ 
ceed designated amount, unless pre¬ 
siding judge certifies that greater 
damages sh9uld have been awarded, 
and on failure so to certify judgment 
must be rendered agrainst plaintiff 
for residue, the “residue” mentioned 
includes all,costs .plaintiff could have 
recovered, whether expended by 
plaintiff or by defendant, less amount 
of costs awarded plajntiff, since 
judgment for full costs includes all 
fees earned by oificers and witness¬ 
es in case, regardless of party for 
which services were rendered, as 
judgment for costs cari only be ren¬ 
dered for parties to suit.—^Danforth 
V McClellan, Ala., 72 So 104. 

TUL —^Ivey v McQueen, 17 Ala 

408. 

16 aj. p 60 note 24. 
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73. Ind—Conner v. Wintoh, 8 Ind 
315, 66 AmD 761. 

74, Ga —^Hardin v Lumpkin, 5 ‘ Ga 
452 

76. Iowa —Britton v. Wright, 1 
Greene 426. 

Tenn —Steffner v Burton, 10 S.W 
358, 87 Tenn 136, overruling Gar- 
denhire v. McCombs, 1 Sneed 88. 

76, Ala—^Holloway v. Henderson 
Lumber Co., 82 So 344, 208 Ala. 
246—^Danforth v. McClellan, 72 So- 
104, 196 Ala 667—^Baker v. Keith, 
77 Ala 644 

16 C.J p 170 note 19 

77. Zh Peniuiylvaiiia 

(1) Under St 22 & 23 Charles II, 
c 9. which IS part of law of Pennsyl¬ 
vania, in action of trespass quare 
clausum fregit, if verdict for less 
than amount designated is recovered, 
plaintiff may be entitled to^ costs m 
excess of amount of verdict, only 
where certificate has been filed by 
court that title to land was involved, 
in action—^McElroy v. Pilby, 30 Pa. 
Dist 788—^Mellott v. Bradnick, 29 Pa- 
Dist 741. 

(2) If, however, pleadings show 
that both p,arties claim title to land 
involved, plaintiff is entitled to full 
costs under pleadings, even though 
no certificate has been filed.—Fergu¬ 
son V. Ferguson, 28 Pa.Dlst. 913, ,67 
PittsbLegJ 771, 86 Lajic.L,Rev. 199^ 
83 York Leg Bee. 68. 

781 Ala.—Chilton County v. GroomA 
98 So. 469, 210 Ala. SOL < 
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statutory provision authorizing a different disposi¬ 
tion of the question of costs; and, as stated supra § 
10, in suits m equity the costs are in the discretion 
of the court, but will usually be awarded to the pre¬ 
vailing party, unless the court considers that the cir¬ 
cumstances are such as will authorize a departure 
from the general rule. It has also been shown, su¬ 
pra § 19, that in actions at law the general rule that 
the prevailing party is entitled to costs is subject to 
certain modifications and limitations imposed by 
statute which are dependent on the amount recov¬ 
ered. It IS the purpose of this section and §§ 34-62 
to consider in what manner and to what extent, if 
any, the general rule that the prevailing party is en¬ 
titled to costs is affected by the character of the ac¬ 
tion, proceedings, or questions involved. 

It has been held that costs will not be allowed in 
suits by trustees in bankruptcy's m a moot case,80 
or where a public question is involved,8i as where 
the construction^^ or constitutionalitySS of a stat- I 
ute is determined. In some other cases the allojv- 
ance of costs is within the discretion of the trial 

court.84 

§ 34. Action Involving Title to Real Proper¬ 
ty 

Under some statutes a successful plaintiff is allowed 
costs as of course if a. question of title to realty arises 
on the pleadings or trial, and the fact that the action 
IS of an equitable nature, or the amount of recovery, is 
immaterial. Moreover the right to costs may exist where 
several causes of action are Joined, one of which does 
not Involve title, where the plaintiff establishes title to 
part of the land only, where title is involved only on the 
first of two trials, or where a party had reasons to be¬ 


lieve that title would be questioned although in fact it 
was not. 

In many jurisdictions the statutes contain special 
provisions governing the right to costs where the 
determination of the action involves a considera¬ 
tion of the question bf easement or of title to real 
property. These statutes vary somewhat in phrase¬ 
ology. Under some statutes, a successful plaintiff 
will be entitled to costs as of course, if the question 
of title arises on the pleadings or the trial judge 
certifies that title came in question on the trial ;85 
and under some statutes the question must arise on 
the pleadings, it not bemg sufficient that the judge 
certifies that title came in question.^® Under other 
statutes, costs are allowed plaintiff on a judgment 
in his favor as of course, in actions which involve 
the title and possession of real estate and in the 
application of these statutes it has been held imma¬ 
terial that the action is of an equitable nature,88 or 
that the relief sought is in whole, or in part, eq- 
uitable.88 Under a statute providing that, in actions 
for damages solely, not arising out of contract, if 
plaintiff does not recover a designated amount he 
shall recover no more costs than damages, except 
certain actions, among which are actions wherein 
title to real property is involved, where plaintiff m 
trespass quare clausum fregit had judgment for 
costs, it will be presumed** in support thereof, if the 
contrary does not appear, that the title to land came 
in question.80 

Broadly stated, a question of title cannot be said 
to come in question in an action unless it is neces- 
s3.Ty for one of the parties to allege it, and to prove 
it if denied.®^ In the notes are cited cases m which 


7ft. U.S —Memam v. Winapfhelmer, 
DCN.T, 25 FSupp. 4S5. 

80i Utah—^Industrial Commission of 
Utah V Evans, 174 P 826, 52 Utah 
394 

Dictum m Ficklen v. City of Dan¬ 
ville, 132 S.E. 706, 14$ Va 426, deny¬ 
ing rehearing 131 SB. 689, 14$ Va. i 
426. 

81. Mich—^Liquor Control Commis¬ 
sion of Michigan v Fraternal Or¬ 
der of Eagles, Aerie No 629, 281 
N.W 427, 286 Mich. 32—^Barnett 
V. Case, 281 N.W. 12, 285 Mich. 494 
—^Rathbun v. State, 280 N.W 36, 
284 Mich. 621—^MoComb v. City 
Council of Dansmg, 250 N.W 826, 
264 Mich. 609. 

88. Mich.—^Butler v. City of Q-rand 
Rapids, 268 NW. 767, 273 Mich 
674—^Boyer-Campbell Co v. Fry 
260 NW. 166, 271 Mich. 282. 98 A 
L.R. 827 

Utah.—^Industrial Commission of 

Utah V. Evans, 174 P. 826, 62 Utah 
894 

16 C J. p 66 note 76 ta]. 


83L Mich—Johnson v. Liquor Con¬ 
trol Commission, 264 N.W 657, 266 
Mich. 682 

ftA Aocoimtlng 

Ill.—Hand v. Allen, 128 N.B. 306, 294 
Ill 36 

Resolsslon of contract for fraud 
Wash—Barnett v. Cobb, 260 P. 67, 
140 Wash. 688. 

In South Carolina it is held that 
a statute which provides that “costs 
may be allowed on a motion in the 
discretion of the court or judge, not 
exceeding ten dollars,” applies only 
to motions, and no^ to an appeal 
to the circuit Judge from the deci¬ 
sion of the clerk on the taxation of 
costs, in which latter case no such 
allowance should be made.—State v 
Marshall, 6 SB 664, 28 SC. 669, 562 

8B. N.T.—^Kelly v New York, etc., 
R Co, 81 N Y. 233—^Rathbone v 
McConnell, 21 N.Y. 466, affirming 
20 Barb 311 
16 C J p 60 note 88. 

ftfti Conn.—Fowler ▼. Fowler, 62 
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Conn. 264—White v. Fuller, 36 
Conn. 149 
16 C J p 61 note 39 

87. Cal —^Peake v Hams, 192 P. 810, 
48 CalApp. 363. 

Idaho.—Prints v. Brown, 174 p. 1012, 
81 Idaho 443. 

15 C J. p 51 note 40. 

BB, Cal—Coffman v. Bushard, 130 
P. 426, 164 Cal 663. 

16 C J p 61 note 41. 

89. Cal.—^Hojrt v. Hart, 87 P. 669, 
149 Cal. 722. 

9a Ind —Stewart v. Henry, 6 

Blackf 446 

N Y.—^Rathbone v, McConnell, 
21 NY. 466, affirming 20 Barb. 311. 
3h aa aotlon to establish bonada- 
ries, where defendants demed plain¬ 
tiff’s ownership of the land, but on 
the trial admitted the ownership and 
boundaries accordmg to the survey, 
which plaintiff agreed to, defendants 
were liable for the costs, except for 
witnesses of plaintiff had for the 
purpose of proving title, under Re- 
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the question of easement, or of title to real estate, 
has been held to have been involved,^^ or not to 
have been involved, m which such question has 
been held to have been raised by the pleadings,^^ 
or not to have been raised by the pleadings or 
to have arisen on the proceedings,®® or to have been 
properly certified as having come in question.®*^ 

Effect of statutes hosing right to costs on amount 
of recovery.. Where a case is brought within the 
provisions of the statutes under consideration, plain¬ 
tiff, if successful, is entitled to costs irrespective of 
the amount recovered;®® and statutes relating to 
the amount of recovery as affecting the right to 
costs have no application to-cases of this nature.®® 

Effect of joining causes of action, one of which 
does not involve title. Where several causes of ac¬ 
tion are joined, one of which does not involve a 
claim of title to real property, defendant is entitled 
to costs where he succeeds on the issue of title.^ 
If one issue involves title, the fact that there is an¬ 
other that does not cannot affect the,question of 
costs.® If plaintiff succeeds on such issue, he is en¬ 
titled to costs although he fails on a cause of ac¬ 
tion for the recovery of personal property,® also 
where there is a general verdict in his favor ^ The 
question of title is not in issue so as to entitle plain¬ 
tiff to full costs where the court decides that the 
cause of action mvolving the question of title can¬ 
not be maintained and submits to the jury only the 
issue involved in the other cause of action.® 

Effect of establishing title to part of land only. 


Ordinarily if plainfiff recovers only as to part of the 
title, or possession involved, the right to costs fol¬ 
lows,® as where plaintiff was adjudged to have ti¬ 
tle to only part of the land in an action of eject- 
ment,7 m an action to quiet title,® or in an action be¬ 
tween heirs to set aside certain conveyances of real 
estate by decedent to defendant.® A plaintiff in an 
action in ejectment for mining property and also 
in a suit in equity against the same defendant to en¬ 
join trespass thereon, who recovers in both cases on 
issues joined, will be allowed costs in both, although 
It recovered only as to part of the ground claimed, 
the title of each party to a portion thereof being 
stipulated on the trial.^® Where defendant claims 
that the acts complained of were committed on land 
not belonging to plaintiff, and plaintiff succeeds in 
establishing that part of the locus in quo on which 
the acts were committed belonged to him, he is en¬ 
titled to costs but where defendant sets up ti¬ 
tle to only a portion of the locus in quo, and estab¬ 
lishes title thereto, and plaintiff recovers for the 
trespass only as to that part of the premises not af¬ 
fected by the plea of title, plaintiff does not recov¬ 
er costs but is chargeable with those of defendant^® 

Where title involved in first but not second trial 
Where in trespass quare clausum fregit title to real 
estate is drawn in question so as to entitle plaintiff 
to full costs, the fact that on a second trial the case 
is tried on other grounds not involving title will 
not defeat the right to such costs. 

Where party has reason to believe that questions 
of title will be raised. In some jurisdictions it is 


visal 190$ s 1264, allowing costs 
where title is involved, although 
plaintilE was only partially success¬ 
ful—Staley v. Staley, 94 S-E. 407, 
174 N.a 640. 

gg. C3al—Tonmi v. B3riccsen, 21 P. 
2d 666, 218 Cal. 39—Peake v Har¬ 
ris, 192 P 310, 48 CalApp. 363 
Idaho—^Brunzell v Stevenson, 164 P. 

89, 30 Idaho 202. 

16 C J p 51 note 46. 

93- Or.—Schiflmann v Hickey, 200 
P. 1036, 101 Or 696. 

' 15 C J p 62 note 47. 

Trover not trespass 

As regards right of successful 
plaintiff to costs, action for value 
of furnace taken from house was 
not action of trespass but was action 
of trover.—^Hasbrook v Lynch, 30 P 
2d 358, 146 Or 363. 

94. SD—Grosso v. Lead, 68 NW. 

810, 9 SD. 165 
15 C J. p 52 note 48 

96. Wis—^Wolfe V. Furman, 124 N. 

W. 1039, 142 Wis. 94. 

15 CJ. p 63 note 49. 


96, Wis.—Soper v. Barker, 36 Wis. 
648 

15 C.J p 58 note 50. 

97. NT.—Taylor v Wright, 66 N.T. 
S. 668, 36 AppDiv. 668, reversing 
53 NTS 423, 24 Misc 205, 28 N 
Y.ClvProc 108. 

15 C J. p 63 note 51 

9a Neb—Holmes v Seaman, 100 N 
W 417, 101 N.W 1030, 72 Neb. 300. 
Wis.—^Maxim v Wedge, 35 NW. 11, 
69 Wis. 647 

16 C.J. p 63 note 52 

99. S.C—^Vassey v. Spake, 65 S-E. 
825, 88 SC 566. 

Wis—^Maxim v. Wedge, 36 NW. 11, 
69 Wis 647. • 

16 C J. P 54 note 68. 

Right as affected by amount of re¬ 
covery generally see supra §§ 19- 
32. 

1. N.T.—Alexander v. Hard, 42 How. 
Pr. 131 

a. N.T.—Powell V. Bust, 8 Barb. 
667—^Niles v Lindsley, 8 NT.Su- 
per 610, 8 HowPr. 13;. 

3 , iq-.c.—Wooten v. Walters, 14 S.E. 
734, 736, 110 N.C 261. 
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4. Pa—Guffey v Free, 19 Pa 384 
—Weiand v Dillinger, 1 LegGaz 
116. 

15 C J p 54 note 67. 

5. Mass.—^Robbins v. Sawyer, 8 
Gray 375. 

a Tex —^Franklin v. Smith, Civ.App„ 
266 S.W 716. 

16 C.J p 64 note 59. 

7. Cal.—Havens v Dale, 30 Cal. 647 

a Cal.—Sierra Union Water, etc, 
Co. V. Wolff, 77 P. 1038, 144 Cal 
430 

8. Cal—Gibson v Hammang, 78 P. 
953, 145 Cal 454. 

la XT S.—Consolidated California & 
V Min, Co. V. Baker, CCNev., 181 
F. 989 

IL N.T—Heath v. Barmour, 58 
Barb. 444. 

la NT—^Morss v. Salisbury, 48 N. 
T. 686, affirming 36 How.Pr. 90— 
Shull V. Green, 49 Barb. 311. 

15 C J. p 64 note 66. 

la N.H—^Bachelder v. Green, SS N1 
H 265. < ^ 
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held that where from the acts oif a party,or the . § 37. Special or Summary Proceedings 


framing of his pleadings,his opponent has good 
reason to believe that title to real property will be 
involved and acts on that assumption he will, if sue- 
cessful, be entitled to recover costs as if title had 
been brought in question, although in fact it was 
not. 

§ 35. Jurisdiction as to Subject Matter 

Costs In a suit fn which the court had no Jurisdiction 
may be charged to the party at whose Instance the juris¬ 
diction was assumed. 

Costs incurred in a suit in which the court did not 
have jurisdiction, but which it assumed at the in¬ 
stance and upon the prayer of one party are prop¬ 
erly charged to such party and, as shown infra § 
68 c, although the rule is not universally followed, 
it is held in some cases that costs may be awarded 
by the trial court on dismissal for want of juris¬ 
diction. That one recovering judgment is enti¬ 
tled to costs irrespective of the amount recovered 
where the subject matter of the action is not cog¬ 
nizable by a lower court is shown supra § 21. Ques¬ 
tions relating to the recovery of costs in actions 
where the amount recovered was such that the suit 
would have been cognizable by a court of lower 
grade are discussed supra § 21, 

§ 36. Amicable Action 

In amicable action* costs will ordinarily be refused or 
divided. 

In amicable actions costs will ordinarily be re¬ 
fused both parties,or divided equally 'between 
them.i* 


Costs may be allowed in special or summary proceed¬ 
ings when authorized by statute. 

To authorize an allowance of costs in special pro¬ 
ceedings, some special statutory authorization is 
necessary. These proceedings are not within the 
purview of statutes authorizing the allowance of 
costs in *'actions,”i® although it has been held that 
costs should be allowed in a proceeding to assess 
owners of corporate stock, under a statute requir¬ 
ing allowance of costs of course to a successful 
plaintiff in an action involving the legality of any 
tax, impost, assessment, toll, or municipal fine. 

In many jurisdictions statutes have been held to 
authorize the allowance of costs in special proceed- 
mgs generally or in designated classes of special 
proceedings and under soirie of these provi¬ 
sions the costs are in the discretion of the court^s 
which must be exercised, however, in accordance 
with the general rules forbidding the taxation of 
costs against the prevailing party 23 There is no 
general rule to be followed, but illustrations of 
what are24 and are not^s special proceedings with¬ 
in the purview of such statutes are given in the 
notes. In provisional remedies against a court or 
judge, It is the policy not to allow costs against the 
court or judge.2® 

§ 38. Action Originally Brought in' Inferior 
Court 

Where an action originally brought in an inferior 
court was certified to a higher court, costs are allowed 
under the inferior court rules as respects proceedings" be¬ 
fore removal, and under the higher court rules as re¬ 
spects* proceedings thereafter. 

Where an actibn was-commenced in an inferior 


14. NH.—Carpenter v. Britton, 61 
N.H. 430. 

I 

15. Mich—Gay v Hnlta, 21 N.W. 
357, 55 Mich. 827. 

JSr.T —^Falkel v Moore, 32 E^nn 298.' 

la. US —^Franco-Wyomingr Oil Co, 
V, Ehrlich, CCAUel,. 83 E 2d 271. 

17. Me—Rotch v. liivinfirston, 40 A. 
426, 91 Me. jSl 

Mich.—^Kent County Aj^ricultural 
Soc. V Houseman, 46 NW. 15, 

‘ 81 Mich. 609 

15 C J p 54 note 69 

13^ BAn—^Frazer v. Miller, 12 Kan. 
'459. 

19. Colo.—^Denver, etc., R Co. v, 

' Mills, 147 P 681, 59 Colo. 198, Ann. 
Cael916E 985. 

16 C J. p 55 note 71. 

90. Idaho.—Squth v. Dickerson, 297 
P. 402, 50 Idaho 477. 


21. R.I—^McCaugrhey v. Pawtucket, 
68 A 582, Z8 R.I 545. 

15 C.J. p 55 note 72 
99. N.Y—In re Muller, 284 T S 
195, 245 AppDiv. 689, appeal dis¬ 
missed Muller V. Jones, 1 NB2d 
982, 270 NY 6«3.« 

15 C.J. p 55 note 73 
33. N.Y —^In re Muller, supra—^In re 
Manzi. 230 NYS 648; 165 Misc. 
670. 

94. Special prooeedlnirs 

(1) Proceeding* bV wnt of super¬ 
visory control.—State v. Tattan, 181 
P 984, 56 Mont 211. 

(2) Proceeding to obtain judgment 
of forfeiture of certain liguors — 
State V. RoUleau, 219 P. 1096, 681 
Mont 629. 

(3) Other illustrations .see l6 C J.‘ 
p 55 note 74. 

26. Hot special proceedings 

(1) Chattel mortgage foreclosure 
suit.—Schmalmg v. Johnston, 18 P.2d 
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nil, 64 Nev, 293, affirmed 27 P 2d 
1069, 55 Nev. 164. 

.(2) Proceedings on the application 
of minority stockholders objecting to 
consolidation of corporation for ap¬ 
pointment of appraisers to appraise 
value of their stock—^Application of 
Cheney, 18 N Y S 2d 403, modifying 
In re Cheney, 5 N.Y S.2d 986, 168 
Misc 353 

(3) Proceeding for laying out pri¬ 
vate road.—In re Bell, 228 NcY^S. 
649, 131 Misc. 734. 

(4) 'Selling realty on life Unant^s 
application —In re Roosevelt's Es¬ 
tate, 228 N.Y.S 823, 131 Misc 800 

(5) Action for trespass and for 
injunction.—Schnuerle v. Gilbert, 180* 
N.W. 9^8; 48 S.D. 686. 

I * 

(6) Other illustrations see 15 CJ. 
p 65 ppte 76., .J 

96. Utah.—^Fowler Y. Gillmanl 290 

P. 368, 76 Utah 414. ' ’ 
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court and later certified to a higher court, costs in¬ 
curred m the inferior court may be taxed,27 the 
costs in such case being allowed under the inferior 
court rules as respects proceedings before removal, 
and under the higher court rules as respects pro¬ 
ceedings thereafter.28 Where the action was 
brought to trial in the higher court on a note of is¬ 
sue filed in the inferior one, the costs are allowable 
under the rules of the latter court as to proceed¬ 
ings before trial 29 No term fees should be al¬ 
lowed in the higher court where notice of trial or 
note of issue was not shown to have been served 

there.30 


against a successful appellant of costs on issues of 
fraud and laches in connection with an appeal as 
part of the decree on remittitur was improper where 
the court below and the respondent were erroneous¬ 
ly of the opinion that appellant’s good faith m mak¬ 
ing the appeal should be litigated there rather than 
in the appellate court and thus put appellant to his 
defense on the merits in the court below.24 

§ 41. -Issues of Law and of Fact 

See supra § 40. Examine Pocket Parts for later 
cases. 


§ 39. Action or Suit Involving Novel or 
Doubtful Question 

In equity cases involving doubtful or novel questions, 
oosts are generally not allowed. 

The general rule is that in equitable actions, or in 
any other actions in which the court is by statute 
vested with discretion in the allowance of costs, 
costs should not be given to either party where 
doubtful or novel questions are involved,although 
in some cases, where the right to a fund was in¬ 
volved and the right was doubtful, costs have been 
allowed out of the fund .22 

§ 40. Separate Issues 

Under statutes so providing, coats may be awarded 
to the party prevailing on each issue where some issues 
are adjudged in favor of one party, atid others m favor of 
other parties. 

The general rule, as stated supra § 11, is that, in 
the absence of some special statutory provision, 
where each party succeeds on one or more of the 
issues, plaintiff ohtainmg a judgment for part of the 
relief prayed would, as the prevailing party, he en¬ 
titled to costs. Where authorized by statute, how¬ 
ever, the costs as to each issue may be awarded to 
the party prevailing as to such issue.*® An award 


§ 42. -Issues of Fact 

See supra § 40. Examine Pocket Parts for later 
cases. 

§ 43. Separate Counts or Causes of Action 

Costs may be awarded separately as to each sub¬ 
stantially different cause of action alleged where statutes 
specially so provide. 

Under statutes so providing, costs may be award¬ 
ed at the discretion of the court where there are 
several counts in a petition and one of them is ad¬ 
judged insufficient,** although the general rule, as 
stated supra § 11, is that, in the absence of some 
special statutory provisions, where each party suc¬ 
ceeds on one or more of the causes of action, plain¬ 
tiff obtaining a judgment for part of the relief 
prayed would be entitled to costs as the prevailing 
party. A statute providing that where the com¬ 
plaint sets forth separately several causes of ac¬ 
tion upon which issues of fact are joined, each par¬ 
ty is entitled to costs as to the issues on which he 
prevails unless it is certified that the substantial 
cause of action was the same on each issue, intends 
that the certificate should be made by the trial 
judge,*® and takes all discretion as to costs from 
the court, the right thereto in a proper case being a 
substantial one.*’ In the notes will be found illus- 


37. Wis —^Dring v. Malnwanng,* 1B9 
N.W. 301, 168 Wis 139 

28. N.T—^Benjamin v Walch, 288 
NTS 468, 160 Misc 39. 

29 , N T.—^BenDamm v, Walch, su¬ 
pra. 

30 u NT.—^Benjamin v. Walch,* su¬ 
pra 

81- Mxch.—City of ^Detroit v. Detroit 
■United By, 197 NW. 697. 220 
Jdich. 364. 

N.J,_^Beatty v. Lincoln Bus Co., 169 

A. 286, 11 N JMisc. 938. 

N.T.—Kuykendall v. Kuykendall, 182 
N.T.S. 808, 112 Misc 12. 

_^Thomas v. Knights of Mac¬ 


cabees of the World, 149 P. 7, 86 
Wash. 665. 

15 C J. P 65 note 76 

Cause involving public questions see 
supra S 33 

33, Mass.— Bliss v. American Bible 
Soc., 2 Allen 884. 

Mich.—Kempfs App., 19 N.W, 81, 
53 Mich. 352. 

N.J.—Whitenack v. Stryker, 2 N.J. 
Bq. 9. 

S C.*—'Bamsay v. Joyce, 16 SCBq. 
236, 37 AmD. 550 

16 C J. P 66 note 78. 

33 . DlsoretioxL of court 
Under statutes so providing, costs 
may be awarded at the discretion of 
the court where any defendant shaU 
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plead several matters, any one of 
which shall be adjudged insufficient, 
or a verdict shall be found in any 
issue in the case for plaintiff — 
George D Hope Jjumber Co v. Stew^ 
art, Mo App., 241 S.W 676. 

34, N J.—^Raiken v. Monteflore Cem¬ 
etery Ass’n, 1 A.2d 419, 124 N J. 
Bq 244. 

Apportionment of costs m such cas¬ 
es see supra S 16. 

35. Mo.—George D. Hope Lumber 
Co. V Stewart, App., 241 S.W 676. 

86k NT—Crown v, H. M. Goldstein 
Co., 170 N.T.S. 147, 182 AppDi^- 
730. ,, 

37. N.T.—Bott ▼. International,jay- 
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trations of cases involving determination of the 
question of whether two or more causes of action 
were substantially the same within the statute,^® 
and the question of who is the prevailing party 
within the meaning of such statutes is treated su¬ 
pra § 11 Apportionment of costs m such cases see 
supra § 17. 

§ 44. Interlocutory Proceedings and Motions 

Costs of interlocutory proceedings should be taxed 
as the statutory provisions and the circumstances of 
the particular case require. 

As shown supra § 2, the imposition and recovery 
of costs depend solely on statutory provisions; and 
although the party prevailing on a motion is, as 
shown infra § 45 c, generally held entitled to costs, 
in the absence of statutes so providing the party in 
whose favor some intermediate motion or proceed¬ 
ing is decided is not entitled to costs or disburse¬ 
ments incurred therein,'the right to such costs be¬ 
ing controlled by the final result of the suit.89 So 
it has been held that the finding of attorneys’ fees 
has no proper place in an interlocutory decree, since 


the subject of fees and costs must be left to be de¬ 
termined by the final findings and judgment ,^0 but 
where an issue is made up by leave of court to try 
whether a confession of judgment is fraudulent, 
the party prevailing is entitled to his costs, accord¬ 
ing to one view,^i and plaintiff, electing to take dep¬ 
ositions of witnesses outside of the state under an 
open commission, should pay defendant for his ex¬ 
penses at the hearing.'*^ Where plaintiffs in a suit 
to enjom a municipal election obtained an ex parte 
preliminary injunction, which was suspended by 
the supreme court, but no judgment was rendered. 
It was held that plaintiffs will be taxed with costs in 
both courts.** 5 

Costs in proceedings for discovery see the C.J S. 
titlq Discovery § 19, also 18 C.J. p 1078 note 77-p 
1079 note 90. 

Mistnal. In the absence of statutory provision 
therefor costs as such cannot be imposed upon de¬ 
claring a mistrial 

Reference. Costs of a reference should be just¬ 
ly taxed as the circumstances of the particular case 
require.* 5 


Co, 172 NTS. 721, 185. App.Div 

191. 

Bl«xnl88al Aft “recovery" 

Order directing: dismissal of first 
oanse of action in complaint after 
all evidence had been submitted, 
without direction that dismissal 
should he without prejudice, was 
final determination on merits and 
constituted “recovery" by defendant 
within statute.—^Holton Palmetto 
Press V. Robinson, 263 N Y S 638, 
147 Misc. 267. 

38. Oauses held substantially same 

Causes of action, based on same 
negrligrence, the only difference being: 
the measure of damagres.—^Wapnik 
V. Argronne Hat Works, 219 N.T.S 
116, 128 Misc 395. 

Oauses not substantially same 

(1) Causes of action to recover 
damag-es for wrongrful discharg:e aft¬ 
er serving: thirteen weeks under con¬ 
tract of employment for year, and 
to recover ninety dollars for extra 
work performed during: employment, 
for which plaintiff alleg:ed defendant 
agreed to pay.—Crown v. H M. Gold- 
stem Co, 170 N.YS. 147, 182 App. 
Biv. 730. 

(2) Causes of action based on al- 
legred entering upon plamtifTs prem¬ 
ises and cutting branches from trees, 
and alleging entering, digging hole, 
and placing and leaving therein a 
telephone pole, which were commit¬ 
ted eight months apart.—^Dunn v. 
New York Telephone Co., 176 N.Y.S 
115, affirmed Dunne v. New York Tel¬ 
ephone Co., 176 N.Y.S. 619, 107 Misc. 
439. 


38. Minn—Cardoff v Cardoff, 189 N. 
W 124, 162 Minn 399 

40. Cal—^Broome v Broome, 178 P 
625, 179 Cal. 638 

41. SC.—Todd V Stroud, 80 SC.L 
25. 

48. N.Y —^Drake v Liine-a-Time Mfg 
Co, 233 NY.S 481, 226 App Div. 
717. 

43. La—^White v City of Gretna, 
105 So. 254, 159 La 141 

44. N.Y.—^Modern Silk Co. v Wein¬ 
stein, 165 N Y S 721, 100 Misc 358. 

niness of oounsel 

Costs will not be imposed against 
a party where a mistrial was de¬ 
clared because of illness of his coun¬ 
sel preventing the party from con¬ 
tinuing the trial before the end of 
the term.—^Whitehead & Hoag Co. v, 
Ange S. Arbig, Inc, 269 N Y S 659, 
150 Misc 567. 

Action prematurely brought 
In an action prematurely brought, 
where a mistrial was declared be¬ 
cause a juror overheard arguments 
to the court, costs occasioned by 
the first trial are incidental to the 
litig:ation and ultimately chargeable 
to the losing party, as against a con¬ 
tention that such costs should be re¬ 
taxed to plaintiff, the mistrial not 
resulting from the premature bring¬ 
ing of the action or misconduct 
chargeable to plaintiff—Slinger v 
Farmers* Mut. Hail Ins. Ass*n of 
Iowa, 258 N.W. 101, 219 Iowa 320. 

45. U.S —American Trust Co. v. 
Speers Sand & Clay Works, D.C. 
Md., 60 F 2d 994. 
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Time for allowance 

Fees and expenses incurred on a 
hearing before a master of interlocu¬ 
tory issues arising in insolvency pro¬ 
ceedings against a corporation cannot 
be allowed in advance of the gener¬ 
al distribution of assets to be made 
a charge against a particular class 
of creditors, many of whom are not 
before the court, nor properly rep¬ 
resented, on that question.—Girard 
Trust Co V McKinley-Lanning Loan 
& Trust Co., CCPa, 135«F 180. 

Aooountljig iuvolvlitg several items 

In action for accounting, where ap¬ 
pellate court reversed judgment in 
part and remanded cause on a refer¬ 
ence to master of tWo items, court 
properly refused to award costs of 
refex'ence to defendant, although on 
one of the items referred he recover¬ 
ed a substantial sum, there being but 
a single action, in which plaintiff 
had ' the only judgment carrying 
costs.—Gay v American Trading CJo., 
215 S.W. 78, 186 Ky. 306. 

Order held prexnatnre 

In a suit m which an accounting 
was awarded between parties asso¬ 
ciated in mining venture, an order 
for the payment of the costs there¬ 
tofore incurred was withm the dis¬ 
cretion of the court, but the order 
for expenses of reference pr;or to 
the accounting was premature.— 
Hand v. Allen, 128 N.B. 305, 294 HI. 
85. 

After rerafareiLoa 

In suit for removal of a trust 
deed a cloud upon title to realty 
and for cancellation of note, both of 
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§ 45. -Motions in General 

a Discretion of court 

b. Notice of motion 

c. Right of prevailing party 

d. Withdrawal of or failure to prosecute 

motion 

e. Costs allowable 

a. Discretion of Court 

Where the allowance of costs of motions Is within the 
bourt's discretion, an order is necessary to entitle a 
party to such costs. 

In some jurisdictions the allowance of costs of 
motions is within the discretion of the court and 
in such case a party is not entitled to motion costs 
unless they are allowed by the order of the court 
imking it.^*^ The court’s discretion will not or¬ 
dinarily be reviewed but it has been held that it 
IS not absolute and, when not properly exerased, is 
re viewable 

b. notice of Motion 

In some Jurisdictions notice asking for such costs 
is necessary 

Under the practice in some jurisdictions, to enti¬ 
tle one to costs on a motion, it is necessary that no¬ 
tice thereof asking for costs be served on the ad¬ 
verse party.®® If a notice of a motion which is, 
granted by default does not state that costs will be 
asked none can be granted and costs cannot be 
granted on a default after a notice of motion which 
merely asks for general relief ®2 


c. Eight of Prevailing Party 

The general rule, subject to certain exceptions and 
limitations, is that the successful party is entitled to 
costs of interlocutory motion^. 

The general rule with relation to costs of inter¬ 
locutory motions, except where affected by special 
statutory provisions, like the rule with respect to 
costs generally, is that the successful party is enti¬ 
tled to costs and even in jurisdictions where 
costs are in the discretion of the court the party 
prevailing on a motion is ordinarily awarded costs 

Where, however, costs are within the discretion 
of the court, the successful party is not entitled to 
costs of motion, where it is granted him as a fa¬ 
vor.®® No party in his application to correct his 
own mistake can obtain costs against an adversary 
party who is in no wise responsible for that mis¬ 
take;®® and if the moving party is to be relieved 
from a default he may be charged with costs as a 
condition of obtaining the relief sought It has 
been held that no costs will be allowed for motions 
unless they are rendered necessary to obtain some 
substantial right in the cause,®® although they may 
be allowed by way of punishment.®® Where one 
party makes an application to the court in conse¬ 
quence of the declaration of the other party, al¬ 
though the application is dismissed, such other par¬ 
ty should pay the costs ®® Where a motion is made 
necessary by a party’s inequitable refusal to correct 
an irreg^larily his costs of opposing it will not be 
allowed.®^ Where a motion for judgment on the 


which instruments were executed by 
complainants, where pledgee of note 
and trust deed was joined as de¬ 
fendant but It appeared that pledgee 
had redelivered the instruments, and 
master’s report on original reference 
found for complainants but made no 
finding or recommendation aa to 
pledgee, and on rereference, master 
recommended dismissal and taxed 
costs against complainants, court err¬ 
ed in taxing costs of first reference 
against pledgee —^Kam v. North 
West Side Lumber Co., 16 N.B 2d 931, 
296 IllApp 648. 

46. Mo.—Bush V. Norman, 226 SW 
1028, 205 Mo.App 674. 

N T.—Newman v Abrams, 179 N.T S 
938, 190 App.Div. 966 
Tenn —G-nffln v Meadows, 2 Tenn, 
App 464. 

15 C.J. p 56 note 80. 

47. N.T.—Price v. Price, 16 NYS 
359, 61 Hun 604. 

15 C.J p 56 note 82, 

48. N.T.—^Krausa Engineering Co v 
McKinnon, 121 NY.S 396, 66 Misc 
181. 

15 aj. p 56 note 81. 
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46. Mo—^Bush V. Norman, 226 SW. 
1028, 205 Mo App. 674. 

50. NT —^Banta v. Marcellus, 2 
Barb 373—Saratoga, etc, R Co v 
McCoy, 9 HowPr 389. 

Wis—Guth V Lubach, 40 N.W. 681, 
73 Wis. 131 

15 CJ p 66 note 83. 

61. NT.—Smith v. Fleishman, 45 N 
TS 653, 17 App.DIv 532. 

16 C J. P 67 note 4. 

5S. NY—^Northrop v. Van Dusen, 5 
HowPr 134—Crippen v. Ingersoll, 
10 Wend. 603 

63L Kan—^Nesbitt v Chesebro, 136 | 
P 793, 91 Kan. 14, 138 P 646, 89 
Kan 863 

15 C J P 56 note 84. 

Attaohment 

Where an attachment Issued prop¬ 
erly and was wrongfully dissolved, 
the losing party is responsible for 
the costs incurred under the attach¬ 
ment—^Vaughan v Hinkle, 225 S.W 
226, 146 Ark. 149 

64. NJ.—Bunting v. Buntmg, Ch.. 
99 A 840. 


NY—Tyler v Hildreth, 28 N.Y.S. 

1042, 77 Hun 680. 

15 C J. p 56 note 85. 

55w N.Y.—^Hosner v. Keahon, 116 N. 

Y S 720, 63 Misc. 253—^Hoffman 

V Tredwell, 5 Paige 82, 

15 C.J p 56 note 86. 

56. N.J.—Kaufman v. Jurezak, 139 
A. 716, 102 N.J.BQ. 66—Rehberger 
V. Rosenfeld, 135 A. 267, 100 NJ. 
Eki 18. 

57. N Y.—Leighton v. Wood, 17 Abb. 
Pr 177—^Vanderheyden v. Mallary, 

3 HowPr 296. 

58. NY.—Jacobs v. Hooker, 1 Barb. 
71—^B^ane v. Van Vranken, 6 Paige 
62. 

15 C.J. P 56 note 88. 

59. NY.—^Jacobs v. Hooker, 1 Barb, 
71. 

60. N.Y.—^Leonard v Manard, 1 N.Y. 
Super. 200. 

61. N.T.—^Kane v. Van Vranken, 6-^ 
Paige 62. 
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pleadings is dismissed by reason of an amended an¬ 
swer filed by defendant after motion, but in time as 
of right, the dismissal should be without costs.® 2 
Costs should not be awarded m proceedings taken 
to correct an error of law made by the court. 
Although a motion is granted, costs will not be al¬ 
lowed where questions thereby arising are ques¬ 
tions of first impression nor will the successful 
party be entitled to costs where the deasions are 
conflicting m respect to the question involved 

The prevailing party in a motion will not be al¬ 
lowed costs where the papers on which the motion 
is based are unnecessarily voluminous and contain 
irrelevant mattefl-.®® 

If the moving party obtains only part of the re¬ 
lief asked for in his notice he should not be allowed 
costs.®*^ 

Where the error with relation to which a motion 
is made is corrected before the papers for the mo¬ 
tion were served, but after they had been prepared, 
the moving party will not be entitled to costs of mo- 
tion,®S but the rule is otherwise where the error is 
corrected after the notice of the motion.®® 

(L Withdrawal of or Failure to Prosecute Mo¬ 
tion 

One who fails to prosecute a motion is liable for costs, 
and cannot ordinarily withdraw his motion without pay¬ 
ing the costs. 

It has been held that a party who appears to re- 
-eist a motion is entitled to costs thereof where the 
moving party defaults ,7® and there is authority to 
die effect that ordinarily notice of a motion which 
has been served cannot be withdrawn without pay¬ 
ing the costs of the motion,but this rule does not 
apply where a motion involving two distinct sub¬ 
ject matters is withdrawn as to one,72 or where the 


object of the motion was attained and the movant 
would have succeeded if the motion had not been 
countermanded.^® 

e. Costs Allowable 

Only the costs of the motion can properly be award¬ 
ed, and generally only one bill of costs can be taxed 
where a motion. In several causes is based or resisted 
on one set of papers or several attorneys appear thereon, 
or where separate motions contain substantially the same 
facts and involve the same parties s^nd attorneys. 

Where a party appears for the purposes of a mo¬ 
tion only, It IS only costs of the motion which can 
properly be awarded, 74 and the costs should be con¬ 
fined to such motions as are litigated or which re¬ 
quire preparation and service of papers and notice 
on the adverse party.76 

In assessing costs the court can consider the num¬ 
ber of motions made,76 but only one bill of costs 
can be taxed where a motion in several causes is 
based on one set of papers and is successful,77 or 
where a motion in several causes is resisted on one 
set of papers.78 So costs of one motion only will 
be allowed, where two or more separate motions 
contain substantially the same facts, and involve the 
same plaintiffs and attorneys,7® or where separate 
attorneys appear on a motion for*different parties 
in the same action.®® If there are several causes 
between the same plaintiff and different defendants, 
and motions in each are made by defendants for 
judgment, as in case of nonsuit, and granted imless 
plaintiff stipulated and paid costs, the costs of only 
one motion will be allowed where the attorneys 
were the same in each case As the motion serves 
two purposes, however, plaintiff is entitled'to two 
bills of costs on granting a motion to open defend¬ 
ant's default and to permit him to serve an amend¬ 
ed answer.®® 


ea. N.T—Dorf V. Corsa, 168 NY.S 
602, 603 

15 C J p 67 note 92 
63. N J.—^Bunting v. Bunting, Ch, 
99 A 840 

^ NT—Ely V Holtqn, 15 N T 696 
—^Rathbun v, Markhajn, 43 How Pr 
271. 

66. NT—Tindal v. Jones, 11 Abb 
Pr. 268 

63. N T.^Sands v. Bullock, 20 
Wend 680—Seebor v Hess, 5 Paige 
85 

15 C.J. p 57 note 96 

67. N.J —McCullough v. Porrest, 92 
A. 595, 84 N.JEa 101 

NT.—^McKenzie v Hp.p.ka taif, 2 ED. 
Smith 75. 

16 C J. p 57 note 97. 

68. N.T.—Dorf v. Corsa, 168 N.T.S. 
602—Stow V. Smith, 2 HowPr. 268. 


69. WVa.—Williamson v. Ong, 1 W 
Va. 84. 

70. Ill—Stolarsky v. Brown, 16 N 
E.2d 197, 296 IllApp. 644 

Mich,—^People v Highway Comrs , 16 
Mich 618—Johnson v. Provincial 
Ins Co, 11 Mich 465 

71. N.T —Walkinshaw v Perzel, 30 
N.T Super. 606, 32 How.Pr. 810. 

16 C J. p 57 note 8 

TO. N.T—Walkinshaw v. Perzel, su¬ 
pra 

73. NT —^Llsher v. Parmelee, 1 
Wend 22. 

74- Mich.—Terrill v, G-rove, 2 Mich 
NP. 67 

N T —^Pine v Clinton Realty Co, 173 
NTS 187, 106 Misc 318, affirmed 
176 NTS 902, 188 AppDiv. 916. 

15 C J p 67 notes 6—7. ' 
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TRi N.T —^Bowne v, Anthony, 18 
How.Pr. 301. 

76. Ill.—Stolarsky v Brown, 16 N E. 
2d 197, 296 Ill App 644. 

77. NT—Jackson v. Keller, 18 
Johns 810 

7a N.T —^Boeran v. Jerome, 1 Wend. 
298—Jackson v. Garnsey, 8 Cow. 
386. 

73. NT —Cortland County Mut. Ins. 
Co V Lathrop, 2 HowPr. 146. 

sa N.T.—^Middletown v Rondout & 
Oswego R Co., 48 How.Pr 481. 

81. N.T.—^Post V Jenkins, 2 How. 
Pr. 88—Schermerhorn v. Noble, 1 
Den. 682—Jackson v. Clark, 4 Cow. 
532. 

82. NT—^A. A Levy Co. v. Llbo- 
Witz, 179 N.T.S, 779. 
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§ 46. - Motion to Compel Filing of 

Pleading 

Costs may or may not be allowed on an ex parte 
motion to compel the filing of a pleading. 

While it has been held that costs may be allowed 
on an ex parte motion to compel the filing of a 
pleading where the party omits to file it after no¬ 
tice requiring him to do so,83 it has also been held 
that costs should not be allowed on an ex parte or¬ 
der directing defendant to file his answer.34 

§ 47. - Motion to Strike Pleading 

Where authorized by statute, costs may be allowed 
on motions to strike a pleading; but such costs are not 
awarded in all cases. 

Where a statute empowers a court to allow costs 
of motioh, such costs may be given on denying a 
motion to'strike out a demurrer as frivolous,85 or 
on granting a motion to strike out an answer and 
cross bill 86 On sustaining a motion to strike an 
amended petition from the file, it is erroneous to 
render judgment for costs against plaintiff as on a 
trial.87 Costs will not be taxed on denial of a mo¬ 
tion to strike out a pleading where the point was 
new in the state and was properly raised,88 or where 
movant was right m serving the notice of motion.83 

§ 48. —I Motion to Change Venue 

A party obtaining a change of venue must pay the 
costs where statutes so provide, although such costs 
cannot generally be imposed as a condition to granting 
the motion. 

Where it is expressly so provided by statute, a 


party obtaining a change of venue must pay the 
costs of the motion ,88 but only such items are tax¬ 
able as are provided for in the statute authorizing 
the taxation and in the absence of statutory au¬ 
thority for so doing such costs cannot be imposed as 
a condition precedent to granting a motion for 
change of venue nor can the applicant be re¬ 
quired to give the adverse party a bond to secure 
him for the additional costs to be incurred by a 
change of venue 83 Under some provisions the pay¬ 
ment of certain costs and fees is essential in order 
to perfect the change and to procure a transmission 
of the papers ,8^ and a failure to pay the same with¬ 
in the time required will defeat tjie right to the 
change,85 although such payment if not made by the 
applicant may be made by the other party and the 
change perfected ,86 but the clerk may waive the 
payment of his fees and transmit the papers, in 
which case the court to which the change is made 
will acquire jurisdiction,87 in the absence of any 
special statute relating to costs on change of venue, 
the costs abide the event of the suit and are taxable 
m the bill of the prevailing party.®8 No costs will 
be allowed defendants, successfully moving for 
change of venue, who failed to assert any defenses 
to the proposed action.88 

§ 49 . -Motion to Consolidate Actions 

Unless the plaintiff was not in fault for having 
brought the two actions, he may be required to pay the 
costs of a successful motion to consolidate actions. 

Where an application by defendant for consolida¬ 
tion was granted, plaintiff will be required to pay 


83. N.T.—Langbem v. Gross, 14 
Abb.Pr ,N.S, 412. 

84. N T.—Bdlelson v. • Duryee, 21 
Hun 607, 69 How.Pr S26. 

85. Wis.—^Liander v. Hall, 34 N-W. 
80, 69 Wis. 326. 

83. N.J—Greiss v. Noisky, 87 A. 

165, 82 N J Ecu 1. 

AXBLonjit zeooirerable 

"Where on new trial defendant 
moves to strike out one of his de¬ 
fenses pleaded, the motion should be 
gnranted, with ten dollars costs, and 
a condition for the payment of a 
much larger sum was eironeous — 
Bresslm v. Star Co, 161 NTS 670, 
176 AppDiv. 175. 

87. Iowa.—^Robinson v. Erickson, 26 
Iowa 85. 

88L N J.—^Beatty v. Lincoln Bus Co., 
169 A. 286, 11 NJMlsc. 988. 

89. N.T—^Rider ▼ Bates. 6'6 How. 
Pr. 129. 

90. CaL—^Modoc County v. Madden, 
,^68 P. 491, 136 CaL 184. 

15 C.J. p 58 note 25. 


Statute construed 
The statutory provision that “no 
judgment shall be entered by plain¬ 
tiff in any cause,” the venue of which 
has been changed, until plaintiff 
shall have filed with the clerk of 
court a receipt for, or waiver of, the 
sum mentioned in the statute by all 
of the defendants, who demand 
change of venue or their respective 
attorneys, refers to a Judgment upon 
the cause of action.—^Dahl v Stof- 
fels, 279 NW 578, 202 Mmn 661. 
91- Iowa—^Moyers v Council Bluffs 
Nursery Co., 107 NW. 924, 132 
Iowa 98. 

15 CJ p 58 note 26. 

92. Colo —^People v. Quinn, 21 P. 
488, 12 Colo. 473 

15 CJ P 68 note 27. 

Payment of costs as condition pre¬ 
cedent to change of venue generally 
see the C.JS title Venue $ 206, al¬ 
so 67 CJ. p 210 notes 26-29, p 211 
notes 30-84, and the CJ.S title Jus¬ 
tices of the Peace § 62, also 35 C‘J 
p. 563 notes 16-18. 

93. Iowa.—^Bckles v. Kinney, 4 Iowa 
539. 


94. Ark—^Duncan v. Tufts. 12 S.\V. 
873, 62 Ark. 404. 

Wis—Lee v Buckhelt, 4 N.W 1077, 
49 Wis 64 
15 C J p 58 note 30. 

95. Cal—Estep V. Armstrong, 11 P. 
132, 69 CaL 536. 

Ill.—Little V Allmgton, 93 Ill. 258. 
Ind —^Louisville, etc., R, Co. v. 
Grubh, 88 Ind 85. 

15 C.J p 59 note 31. 

96. Cal.—Brooks v. Douglass, 32 
Cal 208 

Ind —Michigan Mutual L Ins. Co. 

V Naugle, 29 N.E. 893. 130 Ind. 
79, 

97- Ark.—Haghn v. Rogero, 87 Ark. 

' 491 

93. Ind—Southern Indiana R. Co. 

V McCarrell, 71 N.E. 166, 163,Ind. 
469. ' 

16 CJ p 59 note 34. 

99» N T.—H W, Palea's Sons v Nel*» 
son & Caulklns, 221 N.T.S 382, L29 
Misc. , 478, reversed on 9 the^ 
grounds 226 N.T.S. 350, 222 
Dir. $67. ■' ^ 
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the costs of the motion, when both the actions were 
commenced at the same time or under such circum¬ 
stances as evince a disposition to make the pro¬ 
ceedings burdensome to defendant ^ In other cas¬ 
es, if plaintiff without reasonable ground for objec¬ 
tion refuses, on request, to consolidate, he will be 
required to pay the costs of the motion.2 If plain¬ 
tiff was not in fault for having brought the two ac¬ 
tions, as where one action was commenced before 
the second right of action accrued, a consolidation 
will be granted, but without costs.3 Where the 
court directs a consolidation of suits, it can only di¬ 
rect the costs of the rule to be paid by the plaintiff, 
and should leave the general costs to abide the re¬ 
sult.^ 

§ 50.. —— Motion to Transfer Cause to Law 
or Equity Side of Court 

Although It has been held that costs may be taxed 
against one who has brought suit on the wrong side of 
the court, necessitating a transfer, m the absence of 
statute the defendant was held not entitled to such 
costs. 

It has been held that where a party has brought a 
suit on the wrong side of the court, and it becomes 
necessary to transfer it, the costs will be taxed 
against him;5 but whether such costs can be recov¬ 
ered depends on whether they are authorized by 
statute.® In the absence of statute, defendant will 
not be granted costs,7 nor do particular statutes au¬ 
thorizing the award of taxable cbsts, but contem¬ 
plating as a condition precedent thereto that there 
shall have been an adjudication of an issue, author¬ 
ize costs upon the transfer of a cause, since no right 
of recovery is thereby adjudicated.® 

§ 51. -Motion to Set Aside Service of 

Process 

Costs are sometimes allowed on an application to set 
aside service of summons and complaint. 

1- NY—^Dunning v. Auburn Bank, 

19 Wend 23—^U. S Bank v. Strong', 

9 Wend 461. 

Consolidation on payment of costs 
see Actions 8 

2i NY—^Dunning v. Auburn Bank, 

19 Wend 28 

3. N.Y.—^Dunning v Auburn Bank, 
supra—Ferns v. Betts, 2 HowPr 
78. 

4. NC.—Buie V. KeUy, 62 NC. 266. 

5. Porto Rico—^Ponce, etc, H Co. v. 

American R. Co, 7 Porto Rico 
Fed. 181. 

e. Micb.—B:uberskl v. Panfil, 267 N. 

W. 780, 276 Mich. 496 

7. Mich.—Kuberski r. Panfil, supra. 

8. Mich.—Kuberskl' y. Panfil, supra. 


Under some statutes costs may be allowed on an 
application m the nature of a motion to set aside 
service of summons and complaint.® 

§ 52. - Motion to Arrest Judgment 

Neither party Is entitled to costs on arrest of judg¬ 
ment in some jurisdictions, but in others costs are award¬ 
ed to the prevailing party. 

In some jurisdictions the rule is that on arrest of 
judgment neither party is entitled to costs.i® In 
other jurisdictions, however, where defendant pre¬ 
vails on a motion in an arrest of judgment because 
of a defective declaration, he is entitled to costs 
and it has been held that, when judgment is arrest¬ 
ed in the supreme court, defendant is entitled to 
costs in that court and in the court below.^® It has 
also been held that where judgment is arrested after 
verdict, and leave to amend and new trial are 
granted, costs are allowed to defendant from the 
time the case went to the jury.^® 

§ 53. - Motion to Set Aside Judgment 

In different Jurisdictions costs of a contested motion 
to set aside a Judgment must be adjudged against the 
unsuccessful party or are in the sound discretion of the 
court, but in the case of a default judgment they may be 
imposed on the moving party under some statutes. 

While It has been held that where a motion to 
set aside a judgment is contested, the costs must be 
adjudged against the unsuccessful party,!^ costs on 
such a motion are m some jurisdictions in the dis¬ 
cretion of thq court.i® Where both parties are m 
the wrong each should pay his own costs on such a 
motion,!® and, where the application to vacate a 
judgment is clearly an appeal to the favor of the 
court, the costs of the motion to vacate should not 
be imposed on the opposite party.!*^ 

Defcndt judgment. While it may be expressly 
provided by statute that a default judgment can 
only be set aside on payment by the moving party 

15. Minn.—Olmstead v. Firtb, 66 N. 

W. 988, 64 Minn 248. 

N J —Cox V, Bennet, 18 N.J Ltaw 166. 
Brror made by court 
On motion to open and vacate de¬ 
cree to correct error of law made by 
the court, costs should not he award¬ 
ed—Bunting V. Brown, N J Ch, 99 A. 
840. 

Ifi. N J —Cox v Bennet, 18 N.J Law 
165 

17. N D —^Fargo v Keeney, 92 N. 

W. 886, 11 ND. 484. 

15 C.J p 60 note 47. 

Payment of costs as condition pre¬ 
cedent to opening and vacating 
judgments generally see the C. J S 
title Judgments $ 808, also 34 C.J. 
p 380 note 47*-p 882 note 66. 


9. N.Y—^Eichhom v, Negrm, 168 N.‘ 
YS 98 

16 C.J p 69 note 37. 
la Ill.—Smith V Curry, 16 Ill. 147 
—^Zander v. Metz, 162 IllApp. 620 
16 CJ p 59 note 41. 

11. Me.—Gibson v. Waterhouse, 5 
Me. 19 

Mctss.—^Hogins v. Arnold, 19 Pick. 
191. 

15 C J. p 59 note 42. 

12. Vt—^Baker v. Sherman, 60 A, 
633, 78 Vt 26. 

15 C J. p 69 note 43 

13. Mass —Carlisle v. Weston, 1 
Mete 26. 

14. Ala—^Taylor v. Jones, 79. So. 
866, 202 Ala. 18 
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of all costs accruing to his opponent to the time of , 
service and filing of motion therefor,^* in many ju¬ 
risdictions costs are within the discretion of the 
court,which, however, is not absolute but ‘subject 
to review for abuse,^0 and this rule, in accordance 
with the general practice in equity considered su¬ 
pra § 10, applies to opening or to setting aside de¬ 
crees pro confesso.2l 

§ 54. - Motion to Stay or Quash Execu¬ 

tion 

Unless both parties are at fault or are proceeding 
under a mutual mistake, the successful party on a mo¬ 
tion to stay or quash execution may be awarded costs. 

A party who is successful on a motion to stay ,22 
or to quash, 23 an execution may be awarded costs, 
but neither party should be charged with the costs 
of the application where both are proceeding under 
a mutual mistake or misapprehension,24 and each 
should pay his own costs where both are ip fault.26 

§ 55. -Motion to Set Aside Sale 

The successful party In a motion to set aside an 
execution sale may be allowed costs 

A successful party in a motion to set aside an ex¬ 
ecution sale may be allowed costs.2® 

§ 56, -Other Motions 

Costs of various other motions will be allowed or de¬ 
nied as required by the circumstances of the case and 
the prevailing statutory provisions. 

Where immediately on the rendition of a special 
verdict judgment was rendered by the trial court, 
it was held that there was no such “application for 
judgment upon a special verdict’’ as would entitle 

18. Cal—Leet v. Grants, 36 Cal. 

288. 

16 CJ p 60 note 49. 

19. Fla—^Woodford v. Alexander, 17 
So 658, 86 Fla. 333. 

N.J —Oram v Dennison, 13 N J Bq. 

438 

K.Y —^Porboner v Miller, 161 N.T S. 

806: 97 Misc 376. 

15 C J p 60 note 50. 
j20. N T —^Zimmerman v. Dutchess 
Costume Co, 117 N*.T.S. 117. 

15 C J p 60 note 51 
Discretion of court in awardinar 

costs of motions generally see su¬ 
pra 5 45 a 

fli. Fla—^Woodford v. Alexander, 17 
. So. 668, 36 Fla 333 

16 C J p 60 note 58. 

82. Ala—Shearer v. Boyd, 10 Ala 
279 

KY—Chicago Corn Bxch. Bank v. 

Blye, 9 N.Y.St. 67. 

Patltioa to enjoin sale 
Where i^tition to enjoin sale un- 
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the successful party to costs under a statute provid¬ 
ing for costs on such application. 2 7 While costs 
should be^ granted to the movant on an order set¬ 
ting aside an inquest for irregularity,28 as a general 
rule an order setting aside an inquest on the mer¬ 
its should be conditional on the payment of costs by 
him.29 The costs of a motion to amend and correct 
a judgment may be taxed against the party unsuc¬ 
cessfully resisting it 2® Where respondent moved 
to dismiss an appeal when he was equally in de¬ 
fault with appellant, and appellant filed opposing af¬ 
fidavits, he was entitled to costs on denial of the 
motion.3l Where, after judgment and execution 
against a defendant, he was let in to defend on 
terms, the judgment and execution to stand as se¬ 
curity, and plaintiff afterward obtained a verdict, 
the latter was entitled to an order on defendant to 
pay the taxed costs of the proceedings subsequent 
to the judgment, on demand, or an attachment 
would issue against him.32 Defendant, not tender¬ 
ing the full amount of a judgment on a fire insur¬ 
ance policy and requiring plaintiff to defend its mo¬ 
tion for subrogation to plamtifFs securities, should 
pay costs and reasonable attorney’s fees incurred in 
defending the motion.33 However, the authority 
given by statute to award costs on any motion does 
not contemplate the award of costs on motions made 
by the parties during the continuance of the pro¬ 
ceedings, and as part thereof.34 

As respects allowance of costs, an application for 
an order is a motion,35 but a proceeding by minority 
stockholders of a corporation, who objected to con¬ 
solidation of the corporation, for the appointment 
of appraisers to appraise the value of their stock, is 
not an action within a statute concerning the award- 

30 . Tex.—Westall v Marshall, 16 
Tex. 182—^Morris v Coleman Coun¬ 
ty, CivApp, 36 SW 29 

31. NY.—In re Fred, 161 N.Y S. 
229 

32., NY—^Dows V. Boughton, 3 Hill 
452 

33. U S.—^Allen v Genezal Ins. Co. 
of America, D C Idaho, 42 F 2d 
901. 

34. WVa—State v. Morns, 96 SB. 
926, 82 WrVa. 492. 

35. Application for oonflzmatlon of 
appraisal 

In proceeding on application of 
minonty stockholders of corporation, 
who objected to consolidation of cor¬ 
poration, for appointment of apprais¬ 
ers to appraise value of their stock, 
an application to the court for an 
order confirming the appraisal was 
a motion, as respects allowance of 
costs—^Application of Cheney. 18 N. 
Brundrett, Y.S 2d 408, modifying In re Cheney, 
5 N.Y S 2d 986, 168 Misc. 853. 


I 

der execution presents a good cause 
of action, at least as against a 
general demurrer, the costs of the 
trial court should be adjudged, on 
appeal, against defendants in that 
court —Wooten v. Odell, Tex Civ. 
App, ih S.W. 721 

23. Tenn —^Barnes v. Kobinson, 4 
Yerg 486 

16 C J P 60 note 65. 

24. NY.—^Rogers v. Rogers, 2 Paige 
468 

25. N.J —Cox V. Bennet, 13 N.J.Iiaw 
165. 

26. Idaho—^Federal lAnd Bank of 
Spokane v. Curts, 290 P, 402, 408, 
49 Idaho 624, citing Ooxpus Juris. 

16 CJ P 60 note‘60- 

27. N.Y.—^Kenney v. Pittsburgh 
First Nat. Bank, 8 N.YCivProc. 
398. 400. 

28. NY—Cushman v Brundrett, 60 
NY. 296. 

29. NY —Cushman v. 
supra. 
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ing of costs upon a motion in an action; and hence 
no motion costs should be awarded in such proceed¬ 
ing 36 

Payment of costs as a condition on granting a 
continuance is treated in the title Continuances § 
105. 

Motion or application to retax in general. It has 
been held that if a party applying for retaxation 
does not succeed in obtainmg a retaxation as to 
some of the items objected to, he will be charged 
with the costs of opposing his application ;37 but if 
he IS successful he will ordinarily be entitled to the 
costs of the motion.38 If the party applying for a 
retaxation of costs succeeds only as to part of the 
objections contained in the papers on which his ap¬ 
plication is founded, neither party will be entitled 
to costs on the motion,36 but there is some author¬ 
ity to the contrary.^6 Where, defendants having 
moved to retax the costs, plaintiff offered to deduct 
the sum claimed as excessive if defendants would 
withdraw their motion without costs of motion, 
which they refused to do, it is within the discretion 
of the court to deny costs of motion on deducting a 
smaller sum than that claimed If a motion to re¬ 


tax is made after decree and costs as first taxed 
were paid in full and a receipt given therefor, the 
cost of the motion cannot be included in the as¬ 
sessment of retaxed costs.^3 

Retaxation of costs generally see infra § 288. 

Retaxation on final judgment. According to some 
cases the party who receives costs of a motion by 
reason of a favor having been granted to the other 
side cannot, even though ultimately successful in the 
action, again tax them as general costs in the 
case, ^3 and a party who has paid motion costs im¬ 
posed as a condition of the gpranting of a favor can¬ 
not, on finally succeeding, tax the items so paid 
against his opponent On the other hand, some 
decisions are to the effect that such costs should 
not be considered as a final disposition of the rights 
of the parties to the accrued costs, as such, but 
merely as a measure of the compensation awarded 
to the party for his additional labor, expense and 
delay because of the favor granted to his adversary, 
and that the costs are again taxable in favor of the 
party who finally succeeds in the action.^® In view 
of the conflict*in the authorities, the question may 
be considered free from controlling decisions.^® 


30. N.Y—Application of Cheney, su¬ 
pra. 

37. N.T—Pent* v. Hawley, 2 Barb 
Oh 662. 

Claiming* costs in motiLon 
Where a party moving for retax¬ 
ation asks costs in his notice of mo¬ 
tion he must pay the costs of op¬ 
posing the motion—^Medbury v. But¬ 
ternuts & Sherboume Tump. Co, 1 
HowPr.,N.T.. 231. 

3a N.J.—Sevlesruo Holding Corpo¬ 
ration V. American H<xuilable 
Assur. Co., 166 A, 729, 11 N.J Misc. 
334. 

ND—Crane v. Odegard, 96 N'.W 326, 
12 N.D. 186. 

Wis—Hopkins V. Hush River, 34 N. 

W. 909, 35 N.W. 939, 70 Wis. 10 
16 C.J p 192 note 3. 

Although costs are aiot asked for 
in notice of motion to retax, the 
court may nevertheless allow them 
to the moving party if he is suc¬ 
cessful—Jones V. Cook, 11 Hun, N 
T., 230. 

Umitatlon of rule is that costs 
of motion for retaxation may be de¬ 
nied the moving party, although suc¬ 
cessful, where a part of the amount 
originally taxed against him was 
due. to his own fault.—Hopkins v. 
Rush River, 84 NW. 909, 86 N.W. 
939, 70 Wis 10—^16 C.J p 192 note 
S, Cb] 

dmount allowed 

'It has been held that where a 
statute gives the court power to 


award motion costs In their discre¬ 
tion not to exceed twenty-five dol¬ 
lars, an allowance of fifteen dollars 
upon a denial of a motion to retax 
costs IS not an abuse of discretion 
—Crane v. Odegard, 96 NW 326, 12 
ND 136, 

39. NT.—<3hism v Smith, 130 N.T 
S. 881—Lloyd v Brewster, 6 Paige 
87. 

15 C J p 192 note 4. 

XilmltatloxL of rule is that if, in re¬ 
pelling presumptions arising from 
deceptive affidavits on the other side, 
he IS put to additional expense, such 
additional expense will be allowed 
against him —^People v Elmer, 3 
Paige, NT, 86. 

4a N.J—State v Allen, 26 J.Law 
145 

41. Wis —Stubbings v McGregor, 
56 N.W. 641, 86 Wis 248 

43. NJ—^Pearman v Gould, Ch., 8 
A 286. 

43, NT.—^Byrne v Brooklyn City & 
R Co, 26 NTS 66, 6 Misc 6— 

Marx v. Gross, 22 NTS. 387, 2 
Misc 600—^Andrews v. Cross, 17 
Abb.NCas. 92. 

44. IT S —^New York Belting & Pack¬ 
ing Co. v. New Jersey Car Spring 
& Rubber Co, aCNY., 32 P 766. 

Conn—Melony v. Somers, 60 Conn 
520 

N.T.—Cahill V. New Ybrk, 63 N.T S 
1006, 60 AppDiv. 276. 

15 C.J. p 58 note 17. 
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After pennlssioxL to amend answer 

(1) Defendant was granted per¬ 
mission to serve an amended answer 
on payment of taxable costs to date, 
including that of two motions Code 
CivProc $ 779, provides that, where 
the costs of a motion have not been 
collected when final judgment is en¬ 
tered, they may be taxed as part of 
the costs of the action. It was held 
that, defendant having paid the costs 
before final Judgment, they were not 
taxable when the answer was amend¬ 
ed and were properly eliminated from 
the bill of costs as taxed on final 
judgment.—^Hadjopoulos v. Manous- 
so, 188 NTS 608, 197 AppDiv. 63. 

(2) Where defendant was granted 
permission to serve an amended an¬ 
swer on payment of taxable costs to 
date, and after Judgment for plain¬ 
tiff, the same and other items of 
costs were taxed against defendant, 
and on motion of defendant, the 
court struck from the bill all items 
of cost paid by defendant, except 
those before «^d after notice of trial, 
and the costs of subsequent proceed¬ 
ings, plaintiff was entitled to again 
tax all the costs paid by defendant, 
paid as a condition for being allowed 
to serve the same.—^Hadjopoulos v. 
Memousso, suj^ra. 

45. NT.—Dailey v. Stromberg, 174 

NTS. 499, 106 Misc. 362: 

15 C J. p 58 note 18. 

4a NY.—^Dailey y; 'Stroz&berg, su¬ 
pra. 
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§ 57. -Amended or Supplemental Plead¬ 

ings 

a. Declaration or complaint 
b Plea or answer 

c. Formal defects 

d. Amendment by agreement 

e. Offer to pay costs 

f. Noncompliance with order 

g Right of successful party to tax costs 
imposed as condition of amendment 
h. Payment of costs as condition prece¬ 
dent of amendment 

a. Declaration ox Complaint 

Upon amendment of a declaration or complaint to 
state a new cause of action, the defendant will ordinarily 
be allowed costs up to the time of amendment, and in 
proper cases costs may be allowed on permitting amend¬ 
ments as to parties, to cure variances, or other amend¬ 
ments, the allowance or denial "of costs in such cases 
being largely governed by statute. 

The rule in many jurisdictions is that, where a 
complaint is so amended that it states a new cause 
of action, or materially alters the scope of the ac- 
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tion, defendant will be allowed costs up to the time 
of such amendment,^ provided he has raised thf 
objection at the first opportunity 8 but when the 
litigation has proceeded without objection to the 
character of the pleading, the costs imposed on the 
allowance of an amendment are always discretion¬ 
ary with the court,depending on the circumstanc¬ 
es of each case,50 and it may be allowed, in a prop¬ 
er case, on the payment of costs of opposing mo¬ 
tion only.5i This rule extends to cases where plain¬ 
tiff IS permitted to amend after a judgment in his 
favor has been reversed,5^ even if the appellate 
court directed the amendment without imposing the 
condition of payment of costs,®^ although there is 
authority to the contrary and it has been held 
that, where a cause is remanded with leave to 
amend the bill without prejudice to any proceedings, 
plaintiff can be placed in no better position as to 
costs than if the bill had been dismissed without 
prejudice, and must pay all costs up to the time a 
decree is entered on the mandate. 5 5 The general 
rule should not be applied, however, where plaintiff 
was not to blame for the error in the original com- 


47. N* T —Ohlbaum v. Commercial 
Casualty Ins, Co, 219 NTS. 66, 
218 AppDiv. 842—^National Surety 
Co. V. Seaich, 170 N.T S. 681, 183 
AppDiv 110—^Purcell v. Hoffman 
House, 116 NY.S 778, 181 AppDiv. 
^ 39 —Shirley v Bemheim, 107 N. 
T.S 946, 123 AppDiv. 428—^Diehl 
V Dreyer, 93 NTS. 161, 103 App 
Div 690—Gidseff v Goldsmith, 186 
N Y S. 42—^Dick V Leonon, 136 N 
TS, 1046—Schroeder v Fine, 134 
NTS 691—^Box Board &,Limnfir 
'Co V. John H Wiemers, 108 N.T S. 
662. 

Pa—^Kingr V. Myers, 60 Pa Super 845 
—^Logran v. Carnes, 44 Pa Co. 82, 

Tex—Smith v. Allbright, Civ.App, 
261 SW. 461. 

■Wis—Cromble v. Immel Const. Co, 
220 N.W. 186, 196 Wis. 319, 

16 C J. p‘60 note 67. 

Amendments not chan gi ng cause 

(1) Particular amendments have 
been held not to change cause of ac- 
,tion so as to justify taxation of all 
•costs accrued prior to the amend- 
ment.->^S H. Pomeroy Co. v Wells 
Bros. Co of New Tork, 134 NTS 
353, 149 AppBiv 673—16 C.J. P 60 
.note 67 [i] 

'(2) So, where judgment for plain¬ 
tiff was reversed and case remand¬ 
ed and plaintiff filed on amended pe¬ 
tition, court abused its discretion in 
taxing all of the costs of the trials 
on the original petition against the 
plaintiff, where the latter prevailed 
on the last trial, and the original 
petition would have been sufficient 
to support the jUdgment, as the court 


should not have gone further than, 
taxing against plaintiff only those 
additional costs, if any, created by 
evidence used on the wrong theory 
and the other or different evidence 
used or needed according to the true 
theory; Judgment having been re¬ 
versed in the first instance simply 
for an error in instruction.—^Bush v 
Norman, 226 S.W. 1028, 206 Mo App 
674. 

Amoimt 

(1) Power to impose terms, as con¬ 
dition of allowing amendment, does 
not authorize imposition of costs in 
excess of maximum amount which 
could bo included in taxable costs.— 
Puller V Trustees of Deerfield Acad¬ 
emy and Dickinson High School, 147 
NH 878, 262 Mass 268 

(2) Where a plaintiff waA per¬ 
mitted to withdraw a Juror to amend 
his complaAnt on the payment of the 1 
taxable costs and disbursements to 
date, and was given leave to with¬ 
draw a Juror on a subsequent trial 
on the payment of a trial fee and 
taxable disbursements for the trial, 
with leave to amend at special term 
on such terms as the court might di¬ 
rect, the court, on granting leave to 
amend the complaint a second time, 
should require plaintiff to pay tax¬ 
able costs to date, excluding the 
items directed to be paid when the 
second leave to withdraw a Juror 
was granted, on condition that the 
terms then imposed had been com¬ 
plied with—Canavan Bros Co. v. 
Hedden Const Co., 129 N.T.S. 763. 
DisoretioiL of court 

Where plaintiff, after defendant's 
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motion at trial to dismiss the com¬ 
plaint for insufficiency, is permitted 
to withdraw a juror upon payment 
of a trial fee in order to move at 
special term to amend his pleading, 
the costs to be imposed as a condi¬ 
tion of granting leave to amend are 
not necessarily all costs to date, but 
are in the court's discretion and 
should be fixed in view of the amount 
involved and costs already paid.— 
O'Beirne v Kelly, 124 NTS 948, 
68 Misc. 134. 

48. Kan—Casterline v. Day, 26 Kan. 
306 

N.T—Lesser v. Gilbert Mfg Co, 76 
N.TS 486, 72 App.Div. 147. 

16 C.J p 61 note 68. 

49 . NY —Lesser v. Gilbert Mfg. 
Co , 76 N.T S. 486, 72 App.Div. 147 

15 C.J. p 61 note 69. 

50. N.T.—Alston v Mechanics* Mut. 
Ins Co., 1 How.Pr 82. 

61 . N.Y.—Kessler v. Pettet, 124 N. 
T.S 815, 67 Misc 678—^Alston v. 
Mechanics' Mut. Ins. Co, 1 How. 
Pr. 82. 

52. N.T —^Rosenberg v. Peienng, 108 
NTS. 941, 124 App.Div 622. 

15 CJ. P 61 note 78. 

53. Ky.—^Harwood v. Baldwin, 6 Ky. 
L. 656 

16 C J p 61 note 74. 

54 . Cal—^Dixon v Risley, 46 P. 6, 
114 Cal 304. 

15 C J P 61 note 75. 

5& Mich.—Church v- Holcomb, 7 N. 
W. 167, 45 Mich. 29. 



COSTS 


20 c.j a 


§ 57 


plaint which was induced by defendant's statements 
in the contract set forth.®® The matter of costs 
may be adjusted when the chancellor permits the 
amendment or subsequently upon appropriate appli¬ 
cation.®*^ 

Amendment as to parties Under the statutes on 
permitting amendment as to parties the court is 
usually authorized to impose terms, such as the im¬ 
position of costs,®® or the requirement that the mov¬ 
ing party shall assume responsibility for increased 
costs in case of lack of success;®® but such terms 
should be reasonable,®® and it is proper to allow 
plaintiff to amend without imposing terms, when 
defendant has delayed making an objection.®^ 

To cure variance. If the adverse party objects 
to a material variance at the first opportunity, an 
amendment to cure such variance will be allowed on 
the payment of all costs subsequent to the pleading 
on which the issues were taken,®2 but, if the case 
has been litigated throughout without any objection 
to the character of the pleading, an amendment to 
cure a material variance will be allowed on pay¬ 
ment of costs only from and after the time the ob¬ 
jection for variance is taken.®® No costs will be 
allowed because of an amendment to cure an imma¬ 
terial variance.®^ In equitable actions it has been 
held that complainant, on payment of costs, may be 
permitted to amend the bill to conform to the 
proofs,®® and that an amendment may be permitted 
without costs where complainant did not discover 
the facts until the close of the evidence, and where, 
if defendant had disclosed the whole truth by his 
answer as he knew it to be, the amendment might 
have been made at an earlier stage of the trial.®® 

Amendments as of course. Under a statute pro¬ 
viding that any pleading may be once amended by 


the party of course, without costs and without 
prejudice to the proceedings already had, at any 
time before the period for answering expires, or at 
any time within twenty days after the service of 
the answer or demurrer thereto, a party may amend 
as of course within the time specified, notwithstand¬ 
ing a motion by his adversary in relation to such 
pleading within the period allowed for amend¬ 
ment.®*^ 

Matter stricken out by court of its own motion. 
Where the statute refers the terms of the amend¬ 
ment to the discretion of the court, the court may 
without costs allow an amendment of the complaint 
by striking therefrom counts or parts thereof.®® 
So, where the court of its own motion strikes mat¬ 
ter out of an affidavit filed in a proceeding before a 
clerk, no costs will be allowed the opposite par¬ 
ty.®® 

Other amendments. Under a statute providing 
that an amendment may be permitted either with or 
without payment of costs, an order on a plaintiff to 
withdraw one of the items constituting a cause of 
action may be granted without imposing costs on 
plaintiff.*^® An amendment to a bill made after the 
filing of an answer not objected to is within the 
rules of court which require complainant to pay 
costs on order to amend and to furnish defendant 
with certified copies of the amended bill.*^^ Where 
defendant filed a general demurrer to plaintiffs* 
writ and declaration, and the demurrer was sus¬ 
tained, and plaintiffs moved to amend their writ, 
which was allowed, and defendant excepted to the 
allowance of an amendment, after which defendant 
filed a general demurrer to the declaration, which 
was overruled, and defendant excepted thereto, a 
statute providing that plaintiff may amend on the 


66L N.Y.—Columbia Restaurant Co. 

V. Haber, 181 N.TS. 689. 

B7. Fla.—^Anderson v. Harrison, 76 
So 534, 73 Fla. 1044. 

58. N.Y.—Obnet v. Ridder, 166 N. 

Y.S. 171, 100 Misc. 142. 

15 C J. p 62 note 78. 

Texnui held reosoiiable 
In an action to enforce a build¬ 
er’s Uen, it IS not an abuse of dis¬ 
cretion for the trial court, on allow¬ 
ing: plaintiff at the hearini: to amend 
his petition in twenty days by mak¬ 
ing: defendant’s wife, who owned the 
property, a party, to require plaintiff 
to grive security for costs, and to pay 
a solicitor’s fee of fifteen dollars, 
and witnesses’ fees to be taxed.— 
Ruffg: V. Bassett, 69 NW. 645, 101 
Mich. 441. 

69. NY.—'Weed v. Saratoga Springs 
First Nat Bank, 101 N.Y.S. 1046, 117 
App.Biv. 840. 


60. Ill~Jenks v. Yandolah, 29 Ill. 
App. 163. 

61. NY.—^People v. Brooklyn, 89 N. 
Y.S. 809, 6 AppDiv. 202 

62- NT—Lyall v. Wood, 114 NT.S. 
272, 130 AppDiv. 294—^Proctor v 
Andrew, 8 N Y Super. 70—^Miller v 
Watson, 6 Wend. 606 

63. NT—Smith v Proctor, 8 N. 
Y Super. 72—^Proctor v. Andrew, 8 
N.Y Super 70—^Flower v. Garr, 20 
Wend 668. 

64. US —^Victor American Fuel Co. 
V. Tomljanovich, Me, 282 F. 662, 
146 CCA. 588, certiorari denied 
37 set 212, 242 US 648, 61 L. 
Fd. 642. 

S C.—^Bellamy v Conway, etc, R. 

Co., 67 SF 645, 86 SC. 460. 

16 C.J. p 62 note 84. 

65. U.S.—^Battle v. Mutual L. In¬ 
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surance Co, CCNT., 2 F.CasNo. 
1,109, 10 Blatchf. 417. 

15 C.J. p 62 note 86 

66. N J —^Wilson V Brown, 13 N J* 
Eq 277 

15 C J p 62 note 86. 

67. N.Y.—^Rider v. Bates, 66 How.. 
Pr. 129—Welch v. Preston, 58 How. 
Pr 62. 

Wis—Sutton V, Wegmer, 39 N.W.. 

776, 72 Wis. 294 ' 

15 C.J p 62 note 87. 

68. NY —Cayuga County Bank v* 
Warden, 6 NT. 19, 2 Seld 19. 9 N. 
YLeg.Obs. 355. 

69. N T.—^People ex rel Allen v. 
Murray, 22 N.Y S. 1061, 23 N.Y.Civ. 
Proc. 53 

70- S.C—^Latimer v. Sullivan, 15 S. 
B 798, 87 SC 120. 

71. N J —^Butterworth-Judson Co. v. 
New Jersey Cent R. Co., 69 A. 176. 
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payment of costs from the time of filing a demurrer < 
does not apply until after the decision on defend¬ 
ant's exceptions by the law court.'^2 ^here plain¬ 
tiff applies to amend a summons and complaint, 
after answer and before notice of trial, he must 
pay costs for proceedings before notice of trial, 
costs of resisting the motion to amend, and such 
disbursements as are chargeable by statute against 
the unsuccessful party.73 Costs may be denied 
where by the amendment defendant loses neither 
time*^^ nor money.*^5 

b. Flea or Answer 

Amendment of the plea or answer so as materially 
to change the issue should not be allowed except on 
payment of the plaintiff’s costs to the time of amend¬ 
ment, and the same rule applies on granting leave to 
file a plea puis darrein continuance. 

An amended or supplemental plea or answer ma- 
tenally changing the issue, or substantially raising 
a new issue,as by setting up a new defense cal¬ 
culated to defeat the entire action,should not be 
allowed except on payment of plaintiff's costs to the 
time of the amendment, but this rule does not ap¬ 
ply where defendant was precluded from pleading 
the defense owmg to the manner in which plaintiff 
alleged his cause of action, in which case only mo¬ 
tion costs should be imposed.'^ ^ An amendment of 
the answer after trial and reversal on appeal which 
raises an issue substantially different from that liti¬ 
gated on the trial should not be permitted except on 
payment of the costs to the time of amendment,*^® 
including the costs of the motion.®^ Where a de¬ 
murrer to an amended answer was sustained and 
leave was given to serve another amended answer. 
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which leave was not acted on, and defendant after¬ 
ward moved to be allowed to serve the second 
amended answer just as the cause was to be brought 
to trial, it was held that the motion should not have 
been granted except on payment of the taxable term 
fees and the filing and the service of an affidavit of 
merits.*! An order granting defendant’s motion to 
withdraw its demurrer, and to plead over after 
judgment on the pleadings for plaintiff, should be 
conditioned upon the payment of taxable costs to 
date, but not upon additional costs.** An appeal 
from a refusal of a motion to amend the answer aft¬ 
er time therefor had expired will be granted on 
payment of costs of motion and of appeal ** Costs, 
on the denial of a motion to direct a defendant to 
separately state and number his defenses in his an¬ 
swer, should be allowed only where defendant plead¬ 
ed according to the rules of code pleading, or where 
the motion is merely harassing, and not intended to 
subserve any useful purpose.*^ Where, after serv¬ 
ice of defendant's answer in an action against it 
and another for negligence, plaintiff settled with 
the other defendant and executed a general re¬ 
lease and a stipulation discontinuing the action, de¬ 
fendant was entitled to leave to file a supplemental 
answer setting up such release, without being 
charged with costs of the action.*® 

Extra allowance. It has been held that the court 
may require defendants to pay an extra allowance 
as a condition for granting leave to file a supple¬ 
mental answer, where the motion for leave was 
not made until after the trial was concluded,** but 
not where the motion was made before the trial was 
concluded.*^ 


72. Me—Hare v. Dean, 38 A. 227, 
90 Me. 808 

15 C.J. p 62 note 92. 

73. NY.—Hare v White, 8 HowPr. 
296. 

74. Ky—^Louisville & N. B. Co. v. 
Brown, 113 SW. 465 

75. Ky—Louisville & N H. Co. v 
Brown, supra. 

Tenn—Jones v Galbraith, ChApp, 
69 SW 350 
15 CJ p 63 note 97. 

78. Mich—^Larson v. Peeney, 162 N. 
W. 276,, 196 Mich. 1, LRA1917D 
694 

N.T—^United States Drainage & Ir¬ 
rigation Co V. Lucas, 141 NT.S 
50, 156 App Div. 49—Dose v 

Hwsch Bros, 124 NTS 596, 67 
Mlsc. 229—^Moore v German Ar¬ 
tistic Weaving Co, 166 NT.S 1067 
—Sharp V Sharp, 146 NT.S 386. 
15 CJ. p 63 notes 98, 2 [a]. 

Xn. AJalxana 

Under Acts 1915 p 706 $ 1, amend¬ 
ment of answer after submission of 


cause, at hearing, and before final 
decree, so as to set up any mat¬ 
ter of defense, could be filed as a 
matter of right, but court should 
impose such terms on amending par¬ 
ty, not extending beyond payment of 
all costs, as are fair and equitable. 
—^Burrow v Berry, 104 So. 786, 213 
Ala. 317. 

Tenus held proper 
Allowance of amendment of an¬ 
swer on condition that defendant pay 
railroad fare and expenses of wit¬ 
ness was held proper—^Yerxa, An¬ 
drews & Thurston v Randazzo Maca¬ 
roni Mfg. Co, 288 SW. 20, 316 Mo. 
927. 

77. U.S.—^Anonymous, C C Pa., 1 P. 

CasNo.476. 2 Wash.C.C. 270. 

NT—Halfmoon Bridge Co. v Canal 
Bd, 107 NE 344, 213 NT- 160. 

15 C J. p 63 note 99 

78- NT.—^Lord & Taylor v. Hatch, 
133 NTS. 1068, 149 App Div. 603 

79. NT—Smith V. Luckenbach, 148 
N.T.S 592, 168 App Div 486^— 
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Bruns v. Brooklyn Citizen, 90 N. 
YS 701, 98 App Div. 316. 

16 C.J p 63 note 3. 

80. N.T—^Alexander Lumber Co. v. 
Abrahams, 46 N.T S, 53$, 20 Misc. 
674. 

81. N.T—Haggerty v. Phelan. 18 N. 
T.S 789, 61 NY.Super. 463. 

82. N.T—^Kips Bay Brewing & 
Malting Co. v J. H. Tooker Print¬ 
ing Co, 178 NT.S. 113 

8?. NT—Knauth v. Heller, 28 NT. 
S 106. 68 Hun 570. 

84. NY—^Krauss Engineering Co v. 
McKinnon, 121 NTS. 896, 66 Misc. 
181. 

86. NY—Schmitz v Wyckolf, 112 
N.YS 681, 128 App Div. 324. 

80. NY.—^Mabie v. Adams, 1 N.T. 
Month.L.Bul 65 

Extra allowances generally see in¬ 
fra S 201 

87. NT.—Jenkins v. Adams, 1 NT. 
Month.LBul 66. 
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Amounting to plep, puts darrein continuance. In 
granting leave to file a plea puis darrein continu¬ 
ance, the court will, as a general rule, place on de¬ 
fendant the burden of the costs that have accrued 
prior to such filing,*8 but where such a plea is 
held bad on demurrer, and defendant amends and 
finally prevails, he will not be precluded from re¬ 
covering costs from the commencement of the ac¬ 
tion, although he may not be allowed those in¬ 
curred between the filing of the plea and the amend- 
ment.89 The rule obtains under the code system 
of pleading in respect to matter in the nature of 
pleas puis darrein continuance as well as at common 
law.8® 

c. Formal Defects 

An Amendment to cure formal defecte Is usually al¬ 
lowed on paying costs of the motion, but payment of costs 
to date or no costs whatever may be required. 

Ordinarily an amendment to cure a defect in a 
mere matter of form is allowed on the payment of 
the costs of the motion but the allowance of such 
an amendment on pa 3 nnent of costs to date,92 or 
without imposing: any costs whatever,93 lias been 
held to be discretionary with the court. 

d. Ammidment by Agreement 

Where couneel aaree to amend, the amendment may 
be granted without costs. 

If there is an agreement by counsel to amend, it 
has been held that the court will grant leave to 
amend without costs 84 

e. Offer to Fay Oosts 

An offer to pay costs made before moving to amend 
may be considered on the question of costs to be imposed, 
and may defeat the right of a party resisting the motion 
to costs. 

If the proposed amendment is proper, an offer 
to pay costs, made before moving to amend and 
to avoid the necessity thereof, is proper to be con¬ 
sidered on the question Of costs to be imposed as a 


condition of amendment.85 Thus, where plaintiff 
offers to allow the costs to which defendant is enti-’ 
tied before njoving to amend his declaration by add¬ 
ing a special count, defendant will not be allowed 
costs if he resists the motion 8® So too, where an 
objection to an answer filed is a purely technical 
one, and before motion costs have been offered by 
the party desiring to amend, and have been de¬ 
clined, no costs af motion will be allowed.87 

f. Noncompliance with Order 

While noncompliance with an order to amend a 
complaint does not justify imposition of all costs on the 
plaintiff, he may be liable If he fails to establish his 
causes of action as alleged; and the defendant failing 
to comply with an order to plead to an amended com¬ 
plaint may be liable for costs. 

Noncompliance with an order to amend a com¬ 
plaint does not justify the court m imposing pay¬ 
ment of all the costs on plaintiff, without dismissing 
the case or without doing anything else.88 If plain¬ 
tiff declines to strike out on motion one of two 
counts for the same cause of action, he will be ha-' 
ble for all the costs if he fails to establish a dis¬ 
tinct cause of action for each count.89 On failure 
of defendant to comply with an order to plead to an 
amended complaint within a designated time on re¬ 
versal of the judgment, the court may require him 
to pay costs.i 

g* Bight of Successful Party to Tax Costs Im¬ 
posed as Condition of Amendment 

Costs paid as condition of amendment cannot again 
be taxed on final judgment according to some authorities. 

The party eventually successful in an action who 
has paid costs as a condition to the allowance of an 
amendment by him is not entitled to tax against his 
opponent the amount so paid;2 and, where the un¬ 
successful party pays costs as a condition of mak¬ 
ing an amendment, it has been held that such costs 
cannot again be taxed against him on final judg- 
ment.8 A judgment for plaintiff may ignore the 


8a us —^Petit V. Western Coal & 
Mm Co, CC.Ark, 128 F 840 
Ala.—Peck v. Karter, 37 So 920, 141 
Ala. 668 

Me—^Poland v. Davis, 70 A. 22, 103 
Me 472 

16 aj, p 63 note 11. 

89. Mass—Coffin v. Cottle, 9 I>ick. 
287 

9a U S.—^Petit V. Western Coal & 
Mlu. Co., C5C.Ark., 123 P 840 

91. NT.—^Kessler v Pettet, 124 N. 
T.S. 815, 67 Misc 578. 

16 C J. p 64 note 14. 

92. lia—Mltreaud v. Delassize, 13 
La. 416. 

Me—Frye v. AUanUc, etc., R. Co., 
47 Me. 628. | 


9a Nev—Gallagrher v. Dunlap, 2 
Nev 826. 

NT—Pomeroy Co v. Wells Bros. 
Co. 134 NTS 353, 149 App Div. 
673, 

RI—Tnpp V. Duffy, 10 RL 264, 

16 CJ. p 64 note 16. 

94. Pa.—Johnson v. Chaff ant, 1 
Binn 76 

16 C J. p 64 note 17. 

96. N.T—Schiller v. Maltbie, 11 N 
TCivProc. 804. 

96. N.T.—^Bell v. Judson, 2 How.Pr. 
42 

97- N.T.—SchiUer v. Maltbie, 11 N 
T.Civ.Proc, 304. 
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9a Ran —Harvey County v. Mun- 
grer, 24 Kan 760. 

99. Iowa—Watson v. Bell, 37 Iowa 
640. 

1. Mont—^Roush v. Fort 8 Mont 
176. 


a us —^New Tork Belting & Pack¬ 
ing Co. V New Jersey Car-Spring 
& Rubber Co„ C.CNT, 32 P 766. 
Conn—^Meloney v. Somers, 50 Conn. 
520 

NT.—Woolsey v Ellenvllle, 82 N.T. 

S. 646, 84 Hun 234. 

16 CJ p 64 note 24 
Relaxation of interlocutory costs on 
final judgment generally see supra 
S 46 e 

a N.T.—Cahill V. New Tork, 68 N. 
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provision of a previous order at the same term 
granting him leave to amend on payment of the tax¬ 
able costs to that date, however, and cast the en¬ 
tire costs of the suit upon defendant.'^ 

h. Payment of Costs as Condition Precedent of 
Amendment 

Where statutes leave the question of costs to the dis¬ 
cretion of the court, as they commonly do, its decision, 
in the absence of a clear abuse of discretion, is not 
reviewable; but payment is not a condition precedent to 
amend when ieave to amend on payment of costs is given, 
and the party may elect to proceed without accepting 
the leave. 

The statutes of amendments generally leave the 
question of costs to the discretion of the court ,5 
and' when the whole question of costs is so left with 
the court it has been repeatedly held that, whatever 
its action in the premises may be, except where 
there has been a clear abuse of discretion,® its deci¬ 
sion is final and affords no subject for review,^ 
whether it imposes, as a condition precedent to 
amendment, full costs to the time of making such 
amendment® or a part only,® or whether it allows 
the amendment to be made without the payment of 
any costs whatever.^® In some instances the court, 
to which the statute of amendments has left the 
whole question of costs, adopts rules, subjecting 


I 67 

such question to its discretion,and, in such case, 
the rules are generally adhered to,i2 but still, in 
any case, if the court finds its discretion seriously 
in conflict with the rules, its discretion must pre¬ 
vail, such being the statute, and a departure from 
the rule, however well established, cannot be the 
subject of review.!® 

Waiver of objection. The decision of the court, 
at the trial, imposing certain costs as a condition of 
granting leave to amend will be deemed to be ac¬ 
quiesced in, unless exception is then and there tak¬ 
en.!^ 

Compliance with condition. When leave is given 
to amend on payment of costs, payment is not a 
condition precedent to amendment,!® unless so spe¬ 
cially expressed in the order;!® but where judg¬ 
ment is rendered against a party on demurrer, with 
leave to withdraw the demurrer and to plead, on 
payment of costs, he must, it seems, tender the costs 
before pleading.!*^ 

Electing to proceed without accepting leave. A 
party given leave to amend on condition of the pay¬ 
ment of costs may elect to proceed, without accept¬ 
ing the leave, with the burden of the condition;!® 
and in such case the court will not order him to 
pay the costs imposed;!® but after a party has made 


TS 1006, 60 AppDiv 276, 7 Ann 
Cas. 820. 

15 CJ. p 64 note 25. 

4. Ill—^Agnew v. Baker, 204 Ill. 
App 66. 

5. Cal—Pike V, Zadig, 162 P. 923, 
171 Cal 273: 

Kan—Cox v. Gibson, 262 P 1030, 126 
Kan. 76 

Mont.—^Apple v Seaver, 223 P '830, 
70 Mont 66. 

16 C.J. p 65 note 26. 

g, —^Bush V, Norman, 226 S.W 

1028. 206 Mo App 674 
N.T.—Levine v. Kosher Matzoth Bak¬ 
ing Co., 169 N.YS 846, 96 Misc. 
565 

15 C J p 65 note 27. 

Second, amendment 

Where a demurrer to an amended 
answer was sustained and leave giv¬ 
en to serve another amended answer, 
which, was not acted on, and de¬ 
fendant afterward moved to be al¬ 
lowed to serve a second amended an¬ 
swer just as the cause was to be 
brought to trial, it was held that 
the motion should not have been 
granted, except on condition of the 
payment of the taxable term fees, 
and the filing and service of an af¬ 
fidavit of merits—^Haggerty v Phe¬ 
lan. 18 NT.S. 789. 61 Super 463, 46 
NT.St. 631. 

7. NT.—Getty v. Spaulding, 68 N. 


T. 636, affirming 1 Hun 115, 3 
Thomps. & C 174. 

15 C.J p 65 note 28 
Allowance held not error 
Kan—Stevens v Matthewson, 26 P. 
38, 45 Kan 594. 

& Ga—Doiqis V McCandless. 84 S. 

E7. 542, 143 Ga 127 
Okl—^Herron v M Burnley Co., 116 
P 962, 29 OkL 317. 

15 C J. p 65 note 29 

Payment of costs as condition pre¬ 
cedent to amendment of pleadings 
after remand see Appeal and Br- 
ror S !®69 g 

9. Cal.—Williams v. Myer, 89 P 
972, 160 Cal 714. 

Wis—^Mcllquham v. Barber, 63 N.W. 
902, 83 Wls. 600, 

16 C.J. p 66 note SO. 

10. Ill—^Agnew V. Baker, 204 IlL 
App 56 

SC.—Green v. Iredell, 10 SB 646, 

81 SC. 588 

■Wis—Illinois Steel Co v Budsisz, 

82 NW. 534, 106 Wis. 499, 80 Am. 
SR 54, 48 LRA. 830 

16 O.J. p 66 note 31. 

Costs to abide the event 

Under Code CivProc. $ 723, order 
giving plaintifll, an administratrix, 
without funds other than the cause 
of action, leave to serve amended 
complaint, and awarding taxable 
costs to defendant to abide the event, 
was held proper—^Ensanian v. New 
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York Cent & H. R. R Co., 155 N. 
YS 721, 169 App.Div 842. 

11- Mass—Goodrich v. Bodurtha^ 6 
Gray 323 

15 C.J p 66 note 82. 

12. Wis.—^Dean v- Williams, 2 Finn. 

91, 1 Chandl 22. 

15 C.J. p 66 note 33. 

13- Conn—^Richardson v. Hine, 48 
Conn 201. 

14b N.Y—Gnggs v. Howe. 31 Barli 
100, affirmed 2 Abb Dec. 291, 3 
Keyes 166, 2 Keyes 574 
Okl—Pappe V. Post, 101 P. 1066, 23 
Okl. 581 

IBb US —Wigfleld V. Dyer, CC.D.C., 
29 F Cas.No 17,622, 1 Cranch C.C. 
403. 

N Y.—Sturtevant v. Fairman, 6 N. 

Y.Super 674. 

15 CJ p 66 note 39. 

16. US— Wigfleld V. Dyer, CCD.C, 
29 F.Cas.No.17,622, 1 Cranch CC. 
403 

15 C J. p 66 note 40 

17. NY.—Sands v. McClelan, 6 Cow. 
582. 

18. Kan—^Brinkman v. Akers, 64 P. 

688 . 

N.H—Smith V. Powers, 15 NH. 546 

19. NY.—Szakvary v Haddorf Pl¬ 
ano Co., 160 N.Y.S. 60, 173 App.Div. 
691 

16 C.J. p 66 note 48. 
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§ 58 

his election to proceed without accepting the leave 
it is within the discretion of the court to require 
him to abide by it 20 

§ 58. -Withdrawal of Pleadings 

Withdrawal of a pleading by a party on the other's 
consent does not exempt him from costs to that time. 

Withdrawal of answer by defendant on plamtiff*s 
consent does not exempt him from paying costs up 
to that time 21 

§ 59 , -Rulings on Demurrer 

Whether costs will be allowed on sustaining or over¬ 
ruling a demurrer depends on applicable statutes, which 
generally make some provision for such costs. 

While there is authority holding it error, on over¬ 
ruling a party's demurrer, to tax him with all costs 
of the action, there being no contention that the 
demurrer was fnvolous,^^ costs provided for in a 
statute making a stated sum payable by the unsuc¬ 
cessful party for the use of the successful party up¬ 
on the determination of any demurrer may be im¬ 
posed on one whose demurrer was overruled ^3 
Withm a statute imposing costs on a party whose 
demurrer was overruled unless the court shall 
otherwise specially order, it will be presumed that 
the court did so order where it expressly authorized 
the party to file his pleading and proceed with the 
case.^^ 

A demurrer to an insuflScient complaint should 
be sustained and the costs imposed on plaintiff ;26 
and a recital in a decree sustaining a demurrer to 
a bill on special grounds but allowing amendments 
within a certain time is final as to the particular 
original bill, and carries costs.^® In some juris¬ 
dictions It is held, subject to the provisions of par¬ 
ticular statutes declaring a different rule, that the 


right of the successful party to costs is absolute, 
where in a common-law action a demurrer to the 
complaint is sustained or overniled,27 and that an 
order granting costs on overruling the demurrer 
should expressly provide for taxation befqre the 
clerk of the county in which the action is brought, 
or before the judge designated in the order.2^ 
Where a demurrer to the complaint is overruled, 
with leave to answer on pajrment of costs, plaintiffs 
proceedings before notice of trial are not at all af¬ 
fected, and consequently costs for such proceedings 
should not be taxed, but the costs should be limited 
to proceedings after notice and before trial, and a 
fee for the tnal of the issue of law.29 

An interlocutory judgment sustaining a demurrer 
to part of an answer may properly award costs to 
the successful party and provide for execution to 
collect the costs, where this procedure is authorized 
by statute,30 but it has been held that he is not en¬ 
titled to recover costs as on a litigation and dispo¬ 
sition of all the issues, but only the amount pre¬ 
scribed by statute on the determination of the single 
issue involved.®^ Where a demurrer is interposed 
to the whole answer, and defendant does not avail 
himself of the permission to plead anew, final judg¬ 
ment will be entered for full costs.®^ According to 
some deasions, where a demurrer to an answer is 
sustained with leave to answer over, the taxable 
costs are only those incurred after notice of trial and 
before trial and the trial fee,3 3 but others hold that 
plaintiff is also entitled to the fee for proceedings 
before notice of trial.®* Where plaintiff refuses to 
plead further after the overruling of a demurrer 
to a plea in bar ''since the last continuance,” where¬ 
upon judgment is rendered in defendant’s favor, de¬ 
fendant IS entitled only to costs accruing since the 
date of the filing of such plea.®® 


20 . Kan—BnnkTnaiT v. Akers, 54 P. 

688 . 

15 CJ p 66 note 44, 

ai- N.Y—Wendell v. Lipsky, 8 NY. 
Civ.Proc. 888 

22. NC—Commerce Ins. Co v Mc- 
Craw, 1 SB2d 369, 216 NC 106— 
Olive V Atlantic Coast Line B 
Co, 67 SE 683, 162 N.C. 279. 

16 CJ P 67 note 62.Cb]. 

23. Colo—Hunt v Hayt, 15 P. 410, 
10 Colo. 278—CkivinKton v Col¬ 
orado Springs Co, 14 P. 212, 9 
Colo 597 

24. Md.—^Robbins y. Dorsey, 132 Al. 
638, 160 Md 265. 

25. N C.—Netherton v. Condler, 78 
N.C. 88. 

16 C.J. p 67 note 64 [b] 

2 a Miss—Neill V. Wells, 145 So. 
841, 164 Miss 872. 

27. N.Y.—Tallman v. Bernhard, 27 


NYS 6, 75 Hun 80, 23 N.T.Civ. 
Proc. 284. 

16 C J. p 67 note 69. 
m New Jersey 

(1) Under express provision of 
the statute, costs must be paid by 
complainant on the sustaining of a 
demurrer to the bill.—^Brown v. Tall¬ 
man, 54 A. 457 

(2) The inquiry when a case is 
heard on a plea is substantially as if 
complainant had demurred to the 
plea, and where the plea is over¬ 
ruled defendant must pay costs to 
complainant.—^Hotovitsky v. Little 
Russian Greek Catholic St Peter andt 
Paul Church of Jersey City, 79 A 
84, 79 A. 340, 78 NJBq 676. 

28. N.Y—Marsh v, Graham, 44 N. 
Y.S 253, 19 Misc. 268 

29. N.Y.—^Louis V Empire State 
Ins. Co, 27 NYS 83. 76 Hun 364— 
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Anonymous, 5 NY Super. 766— 
Marsh v Graham, 44 N Y S 258, 
19 Misc 262—^Thompson v. Stan¬ 
ley, 22 NYS 887—Crary y Nor¬ 
wood, 6 AbbPr 219—^Phipps v. 
Van Cott, 15 HowPr. 110. 

80. NY —Brassington v. Rohrs, 22 
NYS 761, 3 Misc. 268, 28 NT.CiV. 
Proc. 146, 

31. N.Y—^Kneering v Lennon, 22 N. 
Y S 775, 8 Misc 247—^Basso v. 
Basso, 19 Abb.NCas 173 

32. N.Y—Garrett v. Wood, 70 N.Y. 
S. 359, 61 AppDlv. 294 

33. N Y.—Garrett v. Wood, supra. 
16 CJ p 68 note 76. 

34. NT—^Adams v. Ward, 60 How. 
Pr. 288—^Van Valkenburgh v. Van 
Schaick, 8 How Pr. 271—Collomb v. 
Caldwell, 6 How.Pr 336. 

35. Ala—^McCoy v. Louisville & M. 
R. Co., 40 So. 106, 146 Ala. 383, 886. 
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Under a statute authorizing the court in its dis¬ 
cretion after decision of a demurrer to allow the 
party to plead over on such terms as may be just, 
it IS competent for the court to require the unsuc¬ 
cessful party to pay costs, as a condition of plead¬ 
ing over but costs are not recoverable on an or¬ 
der overruling or sustaining a demurrer, other than 
under the general provisions for taxmg costs in 
favor of the prevailing party at the final determi¬ 
nation of the litigation, e^scept as a condition of an¬ 
swering or serving an amended pleading,37 and an 
unconditional assessment of costs is improper where 
there is no right to plead over.3 3 

In an equitable action costs on rulings on de¬ 
murrers are within the discretion of the court,33 
which has been exercised to deny costs to a success¬ 
ful party who was not personally put to trouble or 
expense in the suit.^® 

Demurrer sustained tn part and overruled in part. 
It has been held that, where a demurrer is sus¬ 
tained in part and overruled in part, neither party 
is entitled to costs as against the other,^i but there 
is authority to the contrary. 

Issue of fact undisposed of* Where a statute au¬ 
thorizes an allowance of costs to the successful 
party on determining a demurrer, such allowance 
may be made, although an issue of fact remains un¬ 
disposed of;^3 and it has been held that the costs 
awarded may include all the costs of the action, in¬ 
volving the trial of an issue of law, and an inter¬ 
locutory judgment may be entered therefor,^^ but 
under a statute expressly vesting the court with dis¬ 


§ 61 

cretion in the matter, it may refuse as well as award 
costs.45 

DetnMrrer to answer carried hack to complaint. 
Where a demurrer to an answer is carried back to 
the complaint, and plaintiff asks leave to amend, 
taxable costs of the demurrer on leave to amend 
fall on plaintifF.43 

§ 60. — Failure to Demur 

Failure to demur to a demurrable pleading defeats 
the right of the party to costs according to some deci¬ 
sions, but not according to others. 

According to some decisions, if a bill is demur¬ 
rable and allowed by defendant to proceed to a 
hearing and then dismissed on the merits, the dis¬ 
missal will be without costs ,^7 according to oth¬ 

er decisions, in the absence of statutory provision 
to the contrary,^® failure of defendant to demur 
when he should have done so does not bar his right 
to costs in the event of his success but he should 
not be allowed more costs than he would have got¬ 
ten if the cause had been settled on demurrer.^® 
Wliere one of several defendants fails to demur for 
nonjoinder of a party, the brmgmg in of whom does 
not change the issues, he is not entitled to costs up 
to that time 

§ 61 , -Issues Directed in Equity 

The costs are within the discretion of the court 
where an issue in equity is directed to be tried by » 
jury. 

Where an issue is directed by a court of chancery 
to be tried by a jury, the costs thereof are within 
the discretion of the court ^2 This rule has been 


36. S C.—Cheraw, etc, R, Co. v. 
White, 14 SC. 51 

Wia—Bishop V. Aldrich, 4 N.W. 775, 
48 Wis 619. 

16 C J. p 67 note 61 

37- Wis —^Marshall v. Wittig, 238 N. 
W 390, 206 Wis 610—Schmidt v. 
Joint School Disrt No. 4. 132 N. 
W 683, 146 Wis 636. 

15 C J. p 68 note 80. 

88. Wi3—^Pirst Trust Co m Osh¬ 
kosh V. Maxey, 282 NW 81, 229 
Wis. 284—Marshall v Wittig, 238 
NW 390, 206 Wis 610—Cook v. 
Chamberlain. 226 N.W. 141, 199 
Wis 42 

16 C J. p 68 note 80. 

33. N.T.—Tucker v. Weeks, 166 N.T 
S. 651. 

40- NY.—^Tucker v. Weeks, supra. 

41. US —McGuire v. Bnscoe, C C.D 
C., 16 F,Ca8.No. 8,813a, 2 Hayw. & 
H. 64. 


NT—^Benner v. Benner, 12 N.TS 
472. 

15 C J. p 67 note 62. 

4i2. Mass.—^Adams v. Porter, 1 Cush. 
170 

NJ—Cannon v. Ballard, 52 A. 862, 
63 N.J Eq 797, reversing, 60 A. 178, 
62 N J Eq 383. 

16 C.J p 67 note 63. 

43. Ind,—^Meylin v. Woodford, 1 
Blackf 286. 

NT.—^Doelger v. O'Rourke, 12 NT 
CivProc. 254—Adams v. Ward, 60 
HowPr. 288. 

44. NY—^Doelger v. O'Rourke, 12 
N.TCiv.Proc 254. 

45. NY—^Mutual Li, Ins Co v. 
Granms, 107 NTS. 926, 67 Misc. 
174. 

15 C.J. p 67 note 67. 

48. US —^McCabe v. Cruikshank, C. 
CN.T, 106 F. 649. 

Costs on amendment generally see 
supra § 67 


47. US —Brooks v Byam, CC Mass., 
4 F.Cas No.1,949, 2 Story 653 
N J.—^Dawes v Taylor, 35 N J Bq. 40. 
16 CJ. p 66 note 47. 

48- Ky—Powers v Hardesty, 63 S. 
W 2d 616, 260 Ky 622—^Durham v.. 
Elliott, 203 S.W 639, 180 Ky 724. 
15 C.J p 66 note 48 

49. Ky.—American Wire-Nail Co. v. 
Bayless, 16 S.W 10, 91 Ky 94, 12 
Ky.L. 694. 

15 CJ p 66 note 49 

50. U S.—^Harland v. Bankers' & 
Merchants' Tel Co, CCNT, 32 F 
306. 

N T —Barnes v. Seligman, 8 N.Y.S. 
834, 55 Hun 339, affirmed 29 N.E. 
760, 130 NY. 372. 

15 C.J. p 66 note 60. 

51. NT.—^Hand v. Burrows, 16 Hun 
481. 

52k N J.—^Decker v. Caskey, 3 N J. 
Eq. 446 

Pa —Commonwealth ▼, Qulnter, 2 
Woodw. 377. 
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applied frequently in respect of feigned issues,*® but 
It IS said that costs of such issues are usually award¬ 
ed to the successful party.** 

§ 62. - Exceptions to Report 

Where exceptions are filed to a master's or commis¬ 
sioner's report or to an account, the successful party is 
generally entitled to costs. 

On exceptions to a master’s report the party who 


succeeds in a substantial particular is as a general 
rule entitled to costs.55 If a single exception is tak¬ 
en to a commissioner’s report and the chancery de¬ 
cision overruling it is affirmed on appeal, the party 
excepting is entitled to costs of special exception 
and appeal, under a decree in his favor “with 
costs.”5® If a party files exceptions to an account 
and fails to insist on it before the auditor appointed 
to hear them he is liable for the costs.®*^ 


E. CHARACTER OF TERMINATION OF ACTION IN GENERAL 


§ 63- In General 

As shown infra §§ 64-75, the right to costs may 
be affected by the character of the termination of 
the action; but, as stated supra § 44, in the absence 
of statutory provision therefor, costs as such can¬ 
not be imposed on declaring a mistrial. 

§ 64. Abandonment of Action 

See infra § 68 a. Examine Pocket Parts for 
later cases. 

§ 65. Abatement of Action 

A defendant la entitled to coats on abatement be¬ 
cause of lack of proper service or marriage of the 
plaintiff; but a demandant of land Is not deprived of his 
costs because his estate terminates pending the action, 
and on abatement because of the death of a party, each 
party may be compelled to pay his own costs. 

A judgment on proceedings in abatement for lack 
of proper service on defendant entitles him to 
costs and where an action by a feme sole abates 
because of her marriage during its pendency de¬ 
fendant will be entitled to costs.®^ In proceedings 
for the possession of land by summary process, 
however, a demandant deprived of possession may 
recover judgment for his costs, although his estate 
was terminated during the pendency of the action 
On abatement, pending appeal, of an action involv¬ 
ing the validity of a court by enactment of a statute 
abolishing the court, both parties will pay their own 


costs on appeal, but the judgment as to costs in the 
lower court will stand as entered.®^ 

By death of party. Where a suit or proceeding 
abates on the death of plaintiff or defendant each 
party must pay his own costs up to that time,®2 un¬ 
less the costs are payable out of a particular fund 
or are connected with *a duty toward the party 
claiming them;®^ if the suit abates after judgment 
and pending an appeal the same rule applies, that is, 
each party must bear his own costs incurred prior 
thereto.®^ An action on a cause of action which 
does not survive the death of plaintiff will not be 
retained for the determination of the question of 
costs.®5 

The decisions do not seem to be entirely harmoni¬ 
ous as to the rule to be followed where one of sev¬ 
eral parties on either side dies. Thus, it has been 
held that where one of several complainants dies, 
and the others have an option by statute to abandon 
the suit as abated or to proceed with it, they cannot 
be subjected to costs if they elect not to proceed;®® 
that if defendant obtains a verdict, in an action by 
husband and wife and the wife dies before judg¬ 
ment, defendant may suggest her death on the rec¬ 
ord and take judgment for costs against the hus¬ 
band;®*^ that where two joint defendants had re¬ 
covered, and plaintiff petitioned for review, pending 
which one of defendants died, the surviving de- 


53k N.J.—Carpenter v, Easton, etc., 
Co, 28 N.JB(i 390 ' 

Pa.—^Reigels' App., 1 Walk. 72. 

15 C.J. p 68 note S2 

54. NJ—Carpenter v. Easton, etc., 
Co., 28 N.XEa 890. 

55. N. J "T-Sandford v. Clarke, 28 N 
J.Ea 265 

sa S C.—Pmchback v. McCraden, 10 
SCEa. 413 

BT. Pa.—Punk's Bst., 1 Pa Co. 480. 

5a Conn—First Bank of Cordova, 
Alaska, v. Luochmi, 155 A 88, 118 
Conn. 770 

5a Mass —^Haines v. Corliss, 4 
Mass. 669. 


GO. Mass —^Barrel! v Britton, 165 N. 
E 198, 258 Mass 383. 

61. N C.—Coffey v. Bader, 110 S.B 
106,' 183 N C. 689 

62. La—^Ruiz V. Pons, 74 So 718, 
716, 141 La 110 

NC—^Brown v Bamor, 12 SB. 1028, 
108 N.C 204 
15 C.J. p 74 note 72 

6a N J.—Sears v. Jackson, 11 N.J. 
Bq. 46 

N.T —Travis v. Waters, 12 Johns 
500 

64. Cal.'—Begbie v Begbie, 60 P. 667, 
128 Cal. 154, 45 L.BA 141. 
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NT—^People V. Newcomb, 136 N.TS, 
151, 76 Misc. 258. 

16 C.J. p 74 note 74. 

Belief from liability imder Judgment 
Abatement of proceeding for ap¬ 
pointment of administrator before 
hearing of appeal by opponents from 
judgrment in cause which Included 
court costs relieved opponents from 
liability for such costs—Succession 
of Coco, 164 So. 326, 188 La 617. 
66. Wash—^Jones v. Miller, 77 P. 
811, 36 Wash 499. 

66, N.T.—^Pells V. Coon, Hopk. 450. 

67- Mass —^Fowler v. Shearer, 7 
Mass. 81. 
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fendant was entitled to costs as of course and 
that where, pending a suit, one of several defend¬ 
ants died, It was error to render judgment in his fa¬ 
vor for costs after the suggestion of his death 

In the absence of express statutory authorization, 
no judgment for costs can be rendered m favor of 
the officers of the court against the survivor, where 
suit abates by the death of one of the partiesJ^ 

§ 66* Compromise or Settlement 

a. Right of plaintiff to costs 

b. Right of defendant to costs 

a. Eight of Plaintiff to Costs 

(1) In general 

(2) Agreement as to costs 

(1) In General 

Although there is authority to the contrary, the rule 
In some Jurisdictions is that the plaintiff is not entitled 
to costs on the settlement of a cause of action by agree¬ 
ment of the parties fn tHe absence of any agreement 
as to costs. 

In some jurisdictions the rule is that, where a 
cause of action is extinguished by agreement of the 
parties whether by payment, compromise, release, 
or otherwise, plaintiff will be entitled to costs, in the 
absence of some agreement in relation to the dispo¬ 
sition of costs.'^i In other jurisdictions it is held 
that where a cause of action is extinguished by 
agreement between the parties, whether by payment, 
settlement, release, or otherwise, no agreement be¬ 
ing made as to costs, plaintiff cannot recover 
costs, *^2 it being presumed that each party will bear 
his own costs.*^® This rule has been held to apply 
as well m equity as at law, although the question of 
costs IS reserved for the decision of the chancel¬ 
lor;*^^ and it has also been held to apply, whether 
the parties make the settlement themselves or sub¬ 


§ 66 

mit it to others to make for themJ^ The subject 
matter of the lawsuit having been fully settled, the 
courts will not further retain jurisdiction to decide 
questions relating to costs.*^® A statute which pro¬ 
vides that a judgment dismissing an action with 
costs may be granted when plaintiff voluntarily dis¬ 
continues the action has no application where the 
parties settle the case after the action is brought 
without making any provision for payment of costs, 
and an award of costs in defendant's favor on a 
judgment dismissing the complaint is erroneous.^*^ 

Where payment is made to one not having au¬ 
thority to bind plaintiff by receiving the same, with¬ 
out the knowledge or sanction of plaintiff, the situa¬ 
tion is as though a tender merely had been made or 
the money had been paid into court, and there is no 
such acceptance as bars the right to costs It has 
also been held that the payment of a chattel mort¬ 
gage by the mortgagor, during the progress of an 
action by the mortgagee against a trespasser for 
the conversion of the mortgaged property does not 
deprive the mortgagee of his right to costs and 
in an action of debt on a bond, where it appeared 
that the condition was performed after the com¬ 
mencement of the action, so that on a hearing judg¬ 
ment IS awarded for nominal damages only, plaintiff 
was held entitled to full costs.®® 

Dismissal of a mortgage foreclosure action prior 
to judgment pursuant to a statute authorizing such 
dismissal on remedying of the default and on pay¬ 
ment of taxable costs and disbursements is not a 
settlement of the action within a statute fixing items 
taxable as costs on the settlement of an action.®^ 

Where an order of the fiscal court, in making a 
settlement with sureties sued on a sheriff's bond, 
only fixed the amount the sureties should pay, and 
nothing had been paid thereon, no judgment for 
costs should be rendered against the county in the 


68. Me.—^Anonymous, 81 Me. 590 

6», Tex.—ChaffUi v. Wm. J Lemp 
Brewing: Co, Civ.App., 248 S W, 
715. 

16 C J. p 76 note 76 [a] (4). 

7a Ala —^Prestndgre v Court Offi¬ 
cers, 42 Ala 406—G^rison v. Bur¬ 
den, 40 Ala. 613 

Tex—^Hollingsworth, v. Bagley, 36 
Tex 345. 

71. Iowa—Wolf V Rojack, 141 N.W 
442, 161 Iowa 1. 

Me.—GreenleaJP v. Allen, 22 A. 221, 
83 Me. 333. 

Tex.—^Altgelt V. San Antonio, Cxv. 
App, 66 SW. 761. 

Vt—Belknap v. Oodfrey, 22 Vt 288 

15 CJ. p 89 note 65. 

78. N J.—^Svenlng Times Printing & 
Publishing Co. v. American News¬ 


paper Guild, 4 A.2d 304, 126 N.J. 
Bq. 40 

16 CJ. p 89 note 69, p 90 note 60 
73. Wash —Cloquet v Department 
of Labor & Industries of Washing¬ 
ton, 268 P 602, 148 Wash. 229. 

74L NJ,—^Evening Times Prmting & 
Publishing Co. v. American News¬ 
paper Guild, 4 A.2d 304, 125 N.J 
Bq 40. 

16 CJ p 90 note 61. 

On bUl to quiet title, where feigned 
issue was awarded to try legal title 
to lands in dispute, and, after judg¬ 
ment for defendants, plaintiff and de¬ 
fendants settled litigation by convey¬ 
ing their interest in lands in dispute 
to third party, each party should 
pay his own costs—Oberon Land Co. 
V Dunn, 47 A 60, 60 N J Ba 280. 
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7&. N.J.—Anderson v. Exton, 4 N 
J.Law 173—Walpole v. Gnffin, 
Wright, Ohio, 96. 

76. Wash —Cloquet v. Department 
of Labor & Industries of Wash¬ 
ington, 268 P. 602, 148 Wash 229 

77. N.T.—Sheeks v. Sample, 161 N. 
YS 884, 89 Misc. 428, 430. 

15 O.J. p 90 note 63. 

78. NY—^Moffatt V. Henderson, 48 
N.Y.Super 449. 

16 C.J. p 90 note 64. 

79. Mich,—Millar v. Olney, 46 N.W, 
140, 80 Mich 293. 

sa NH—^Hudson v. Tenney, 6 NH. 
456. 

81. N Y.—^Newburgh Sav. Bank v- 
Losen, 295 N Y.S. 696, 163 
814. 
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sureties’ favor after dismissal of the action in cir¬ 
cuit court.82 

(2) Agreement as to Costs 

If the proper formalities have been observed and it is 
not unjust, oppressive or illegal, or induced by unfair¬ 
ness, an agreement as to payment of costs or waiving the 
right thereto Is binding and enforceable, at least as to 
costs which may be legally allowed. 

An agreement as to costs on settlement of a suit, 
it has been said, must be entered of record or the 
consent of the parties must be given in open court^^ 
If the proper formalities have been observed, agree¬ 
ments as to payment of costs^^ or waiving the right 
to costs*® are binding and enforceable, and the 
stipulation should be enforced irrespective of which 
party would be liable at law.*® The court, it is said, 
should always support the agreement unless affirma¬ 
tively shown to be unjust, oppressive, or illegal, or 
to be induced by unfairness.**^ The court does not 
lose jurisdiction by reason of the settlement of the 
action, but may retain it and tax costs and render 
judgment in accordance with the stipulation.** 
Where an agreement to pay costs is entered into, 
such agreement includes only the costs which may 
be legally allowed.** Where persons severally lia¬ 
ble are united as defendants, but appear by different 
attorneys and answer separately, and, after issue 
joined, and after the action has been noticed for 
trial, settle, and, as part of the terms of settlement, 
agree to pay plaintiff the legal costs of the action, 
plaintiff is entitled to only one bill of costs,*® 

b. Bight of Defendant to Costs 

Although there Is apparently authority to the con¬ 
trary, as a general rule in the absence of any special 
circumstances or agreement, the defendant is not en¬ 


titled to recover costs on a settlement of the cause of 
action. 

In some equity decisions, Jt has been held that if 
the parties settle the cause, reserving the question 
of costs, the court will not hear the cause on the 
question of costs merely, and defendant as well as 
plaintiff must pay his own costs.*i So, in many oth¬ 
er decisions it seems to be held without qualifica¬ 
tion that, in the absence of any agreement as to 
costs, defendant is not entitled to recover any costs 
on a settlement of the cause of action.** On the 
other hand, some decisions hold broadly that de¬ 
fendant is entitled to costs on a settlement;** and 
other decisions hold that where defendant pleads 
pa 3 rment, or some other method of extinguishment 
of a cause of action, and is successful, he will be 
entitled to costs.*^ Again it has been held that 
where plaintiff makes costs by an ineffectual resist¬ 
ance to the execution of his agreement to discon¬ 
tinue defendant is entitled to costs-.*® So, too, it has 
been held that if plaintiff fails to discontinue the ac¬ 
tion as soon as it is settled he is liable for subse¬ 
quent costs.*^ It has also been held that where 
plaintiff settles a suit on a joint and several obli¬ 
gation against several defendants who defend sepa¬ 
rately^ some of them without the concurrence of 
the others, he is liable for costs to defendants with 
whom he did not settle.**^ 

§ 67. Disclaimer 

A defendant who seasonably enters a disclaimer will 
not ordinarily be taxed with costs; and under some cir¬ 
cumstances he will be entitled to costs. 

A defendant having no interest in the subject 
mati^er of the action, in order to avoid payment of 
costs should promptly enter a disclaimer,** and on 


S2. Ky.—Leslie County v, Mag-gard, 
13 S.W.2d 766, 227 Ky. 683. 

83. Mo.—^Murphy v. Smith, 86 Mo. 
333. 

15 CJ. p 60 note 67. 

84. Mo.—^Lukens v. International 
Life Ins. Co, App., 222 SW. 910. 

15 C.J. p 90 note 68. 

85. Mass—^Moore v. Cutter, 3 Allen 
468—Cobum v. Whitely, 8 Mete. 
272. 

Mich.—^Backus v. Detroit River Tun¬ 
nel Co., 133 N.W. 607, 167 Mich 
613. 

86. Minn —^Dorr v, Steichen, 18 
Minn. 26. 

87. N.J.—Crane v. Gurnee, 71 A. 338, 
76 N.J.EQ, 104 

aa Okl. — ^Interstate Crude Oil Co- v. 
Young, 118 P. 267, 29 Okl. 466. 

j 

88 . Ala.—Tallassee Mfg. Co. v- 
Glenn, 60 Ala. 489. 


Pfiu—Wallace v, Coates, 1 Ashm 110 

15 C.J. p 91 note 73. 

98i NT.—^Latham v, Bbss, 13 N.T 
Super. 661. 

91. N J —^Bruce v. Gale, 13 N J Eg 

211 . 

N.T,—Stewart v. Ellice, 2 Paige 604 

16 CJ. p 91 note 76. 

92. Ga—^Wrenn v. Davis, 77 SE 
169’, 139 Ga 874 

NT—Sheeks v. Sample, 161 N.T S 
884, 89 Misc 428. 

16 CJ p 91 note 76 

881 NC,—^Ponder v. Green, 76 SB 
632, 161 NC. 60. 

Okl —^Hanson v Carpon Hardware 
Co, 166 P, 1166, 66 Okl. 278 

16 C J p 91 note 77 

NT —^Bronner Brick Co v. M 
M. Canda Co., 42 N.T.S. 14, 18 Misc 
681. 

16 C.J. p 91 note 78. 


96. Me.—Staples v. Wellington, 62 
Me 9. 

98. NH—Sanborn v. Sanborn, 41 N. 
H 806 

15 C J. p 91 note 80. 

97. Ill—Chicago Tel. Co. v. Wolf, 
178 Ill App 289 

NT—Clark v. Wood, 9 Wend 435. 

98. Colo—^Empire Ranch, etc, Co v 
Lanmng, 113 P 491, 49 Colo. 468. 

Ill.—Scott V Aultman Co, 71 N.B 
1112, 211 Ill 612, 103 Am S R 216. 

15 C J p 88 note 42. 

Effect of disclaimer on costs in: 
Actions to guvet title see the C.J S 
title Qui 4 }ting Title S 111, also 
51 C J p 288 notes 50-59. 
Proceedings to compel bringing of 
action to try title see the C.J S, 
title Quieting Title 9 114, also 51 
C.J p 294 notes 96-99. 

Trespass to try title, see the C J S. 
title Trespass to Try Title 9 72, 
also 63 CJ. p 1207 notes 29-40. 
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so doing he should not be taxed with costs.®® He 
should not make a defense if he wishes to be dis¬ 
charged without payment of costs ^ If the disclaim¬ 
er is not filed until after answer defendant may be 
required to pay costs^ up to the date of filing the 
disclaimer but not costs subsequently incurred 
against him.® If his motion for dismissal is re¬ 
fused he cannot, after a trial on the merits, escape 
liability for costs, on the ground that he is not a ' 
proper party.^ So, where he has been guilty of 
fraud he cannot by disclaiming avoid responsibility 
for costs,® and the same is true where his own mis¬ 
conduct was the cause of the litigation ® Moreover, 
parties who waged the litigation to a final conclu¬ 
sion on appeal may not them disclaim interest for 
the purpose of avoiding liabihty for costs.*^ Where 
defendant disclaims as to part of the land claimed 
by plaintiff who fails to recover the land really in 
controversy, the costs are properly awarded against 
plaintiff.® 

In equity, if defendant disclaims and has given no 
cause for the suit, he will be entitled to costs,® but 
if he insists on a declaration as to his rights, the 
dismissal may, as to him, be without costs.^® How¬ 
ever, if he can disclaim all interest and procure a 
dismissal on his own motion, but still insists on re¬ 
maining a party for the purpose of hindering and 
delaying the opposite party and increasing the costs, 
he may be chargeable with costs.ii 

Where a statute provides that if defendant dis¬ 
claims all right adverse to plaintiff he shall recov¬ 
er his costs, otherwise costs shall be in the discre¬ 
tion of the court, even if failure by defendant to file 
his disclaimer at the appearance term deprived him 
of the right to demand an exemption from costs, 
the matter is still in the discretion of the court.!® 
A disclaiming defendant is not entitled to costs, 
however, under a statute awarding costs to the par¬ 
ty for whom judgment is rendered, since by his *dis- 
daimer he becomes a stranger to the proceedings.!® 


Under a statute providing that costs shall be paid 
by plaintiff if defendant tenders personal property 
sued for to plaintiff, together with reasonable hire 
since the conversion, disclaiming title, when de¬ 
fendant tenders the property, files an answer dis¬ 
claiming title, alleges that the property was worth 
nothing for hire, and also sets up facts showing 
that there has been no conversion, the trial should 
proceed for the purpose of determining whether or 
not plaintiff is entitled to recover costs.!^ 

§ 68. Dismissal or Nonsuit 

a. Voluntary dismissal or discontinuance 

by plaintiff 

b. Dismissal on motion of defendant 

c. Dismissal for want of jurisdiction 

d. Dismissal for want of equity 

e. Dismissal of action prosecuted with¬ 

out authority 

f. Dismissal or discontinuance where 

further prosecution impossible by 

law 

g. Discontinuance by expiration of jus¬ 

tice’s term of oflSce 

h. Dismissal of counterclaim in sum¬ 

mary proceedmg 

i. Nonsuit 

a. Voluntary Dismissal or Discontinuance by 
Plaintiff 

(1) As to all defendants 

(2) As to one of several defendants 

(1) As to All Defendants 

(a) Right of plaintiff to costs 

(b) Right of defendant to costs 

(a) Right of Plaintiff to Costs 

A plaintiff voluntarily dismissing his action Is not or¬ 
dinarily entitled to costs. 

If plaintiff voluntarily dismisses or discontinues 


90. Mont—Thomson v Nygraard, 41 
P.2d 1, 98 Mont. 629 

N C.—Clemmons v Jackson, 111 S B3 
609, 183 NC 382. 

Or.—Cook V Dabney, 139 P 721, 70 
Or 629. 

Tex—^Mercer v Bonner Loan & In¬ 
vestment Co, 73 SW.2d 988 

16 CJ. p 88 note 43 

1. Ill.—Hichm V, Hichin, 244 Ill 
App. 89. 

16 C J. p 88 note 44 

2. Tex—Etter v. Dignowitty, 13 S 
W. 978, 77 Tex 212—^Dikes v Mil¬ 
ler, 24 Tex 417 

15 CJ. P 89 note 46 

a IndL—Kitts v. WiUson, 29 N.E 
401, 130 Ind 492. 
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WVa—Pisher v. Camp, 26 W.Va. 
676. 

4. Iowa—-Wilcox V Goldsmith, 44 
Iowa 578. 

5. Mich.—Costigran v. Howard, 68 N 
W 1116, 100 Mich 336. 

6. Tenn—^Ray v. Haa.gr, 1 Tenn.Ch. 
App. 249 

15 CJ p 89 note 60. 

7. Tenn—Gouge v McInturlE, 92 S. 
W2d 198, 170 Tenn. 72, modifying 
90 SW2d 763, 169 Tenn. 678. 

B, Va—Rose v. Agee, 104 SB. 827, 
128 Va. 602—McClung v. Polkes, 
94 SB. 166, 122 Va. 48. 
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». U.S.—^Idawa Gold Mining Co v. 

Cahill, C-CA-Utah, 62 F2d 70 
Ill—^Heinrich v Harngan, 123 N.B. 

309, 288 Ill 170 
16 CJ p 89 note 61. 

lOi N.C —McKinnon v. McDonald, 67 
ISr.C. 1, 72 AmD. 674 

IL Ill.—Glos V Ptacek, 80 NB 727, 
226 Ill. 188—Glos v. Shedd, 76 N-B- 
887, 218 111. 209. 

19. Iowa—^Dolan v Maxwell, 122 
N.W. 923, 144 Iowa 237 

18. Qkl.—^Leasburge v. Homer, 236 
P. 880, 110 Okl. 162. 

14. Ga—Trammell v. Mallory Bros. 
& Co., 42 S.B. 62, 115 748. , 
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his action, he is not, as a rule, entitled to costs.^® 
Where, however, plaintiffs bill entitles him to re¬ 
lief, but is dismissed because of defendant's ac¬ 
tion, making unnecessary a decree for the relief 
sought, it has been held that plaintiff is entitled to 
costs.^® 

(b) Right of Defendant to Costs 

It 18 general rule subject to certain limitations that 
a defendant is entitled to costs where plaintiff volun¬ 
tarily dismisses or discontinues hts action. 

As a general rule, where plaintiff voluntarily dis¬ 
misses or discontinues his action, defendant is enti¬ 
tled to costs,whether provision therefor was con¬ 
tained m the order of court or not.i8 Thus, it has 
been held that an action cannot be discontinued 
without payment of costs after return of the wTit,^s 
although not entered ,20 after costs have been in¬ 
curred in and about the proposed defense after 
defendant has retained an attorney ,22 after defend¬ 
ant's appearance ,23 after answer ,*24 after issue 
joined ;26 after plea in abatement has been sus¬ 
tained ,*23 after a plea of the statute of limitations ,*27 
and after trial reached.28 Payment of costs as con¬ 
dition precedent to dismissal of action generally see 


the C.J.S. title Dismissal and Nonsuit § 38, also 18 
CJ. p 1169 note 92-p 1170 note 7. So, it has been 
held that defendant is entitled to costs after partial 
proof has been made,*29 after reversal on appeal;®® 
or after judgment for defendant has been reduced 
to a nominal amount on appeal and a new trial 
granted 3i It has been held that plaintiff must pay 
costs on dismissal or discontinuance, where an opin¬ 
ion IS given in a suit m equity, involvmg the merits 
of the cause, but not deasive of plaintiffs nght to 
proceed further.32 So, where plaintiff discontinues 
his action because the writ is tost or not returned, 
defendant is entitled to costs.33 The rule has also 
been held to apply where plaintiff moves to dismiss 
for want of jurisdiction.®4 Within a stipulation 
that costs respecting depositions should be taxed on 
'‘final determination,” dismissal at plaintiffs' cost on 
their motion was held a “final determination,” enti¬ 
tling defendant to such costs.33 Where plaintiff is 
permitted to discontinue, only defendants wHo op¬ 
pose the discontmuance should be awarded costs.®3 
The costs to be awarded are only those which are 
taxable in an action or in special proceedings.® 7 

Limitations of rule. Notwithstanding the general 


15- ‘Ind—^Todhunter v. Marshall, 32 
Ind. 96. 

Ky —^Miller v. Pentecost, 5 J J.Marsh 
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Mo—Thompson v. Union Bl. Co., 77 
Mo. 520. 

16 aJ. p 68 note 92%. 

VThat amounts to a dismissal or dis¬ 
continuance see the C J S. title Dis¬ 
missal and Nonsuit § 1 et seq, also 
18 C J. p 1145 note 1 et seq 

1& Ill —Cicero Lumber Co. v. Ci¬ 
cero, 61 NB, 768, 176 Ill 9, 68 
Am.SH 155, 42 LR.A. 696 

Mass—^Hosenthal v. Shepard Broad¬ 
casting Service, 12 NB.2d 819, 114 
A.LB 1502. 

17- U S —^Morton Trust Co. v. Keith, 
CCMass., 150 F. 606. 

Ga—Morgran v. Hutcheson, 123 SB. 
904, 32 OaApp 601 

Hawaii—^Laa v. Texeira, 81 Hawau 
147, 149, reheannfiT denied 31 Ha¬ 
waii 177, quotingr Corpus Juts. 

HI—^Bryant v. Taylor, 157 IllApp. 
227. 

Mass.—Whitten v. Whitten, 5 Cush. 
42. 

Mont.—G-raham v Superior Mines, 49 < 
P2d 448, 100 Mont. 427. 

N.T—Cumnouns v. Bennett, 8 Paige 
79 

Okl—^Davis V Robedeaux, 222 P. 990, 
97 Okl. 86. 

Pa.—^Alcorn v D. L. Ward Co, 104 
A 893, 262 Pa. 186—Smith v. Klu- 
ser 30 Fa.Di8t. & Co 43. 

Tex,—^Reed v State, CivApp., 78 S 

‘ W.2d 264, error dismissed. 

16 aj. p 63 note 94. 


DiscretUm of court 
Where stockholder filed bill alleg¬ 
ing that business of corporation was 
being conducted at loss without caus¬ 
ing subpoena to issue but secured a 
hearing on order to show cause why 
receiver should not be appointed, de¬ 
nial of stockholder's motion to dis¬ 
miss bill without payment of costs 
after argrument on order to show 
cause, defendant having responded 
thereto and litigated same, was with¬ 
in vice chancellor's discretion—^Doan 
V. Collins-Doan Co., 194 A. 254, 122 
NJ.Bq. 399. 

18. Md,—Camden Sewer Co. v. City 
of Salisbury, 146 A, 497, 167 Md. 
176, 

18, Conn —^Parmalee v. Bethlehem, 
67 Conn 270. 

ao. Me—Sawyer v. Brown, 76 Me. 
490 

Mass—Smith v. Pike, 36 NB 106, 
160 Mass. 24—^Harding v. Downs, 
110 Mass. 66. 

ai. N T.—^Houseman v. Rosenfield, 
18 AbbPr. 379. 

82. N.T.—^Rebinscn v. Taylor, 12 
Wend 191. 

23. Me.—^Whitney v Brown, 30 Me. 
667. 

NT—Averill v. Patterson, 10 N.T 
500 

16 C.J. p 69 note 1. 

24k R.I.—Wilkinson v. Wilkinson, 2 
R.L 414. ' 
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25. SC —^Mason v Wmsmith, 17 S. 
C 586. 

26. Iowa—^Hyde v Cole, 1 Iowa 106, 
27- N.T.—Houseman v. Rosenfield, 

18 Abb.Pr. 379 
15 CJ. p 69 note 5. 

2S, V S.—^Bone v Walsh Constr. Co., 
Daiowa, 235 F 901. 

15 CJ p 69 note 6. 

29b N.T.—Goldstein v Perlman, 128 
NT.S 21. 

aa SD—Sambo v Semmler, 266 
NW. 266, 64 SD. 246. 

15 C J. p 70 note 8. 

Judgment after remand by appellate 
court see infra 9 74. 

31. Ill.—Shaffer v.' Cumer, 18 HI. 
667. 

32. Mass.—Whitten v. Whitten, 6 
Cush. 42. 

33. Mass.—Gilbreth v. Brown, 15 
Mass 178. 

34. Me—^Resmolds v. Plummer, 19 
Me. 22. 

15 C J. p 70 note 12. 

Costs on dismissal for want of Juris¬ 
diction see mfra § 68 c. 

36. US —Christensen v. General 
Blectnc Co., DC.NT., 248 F 284. 

39i N T —Bloomingdale v. Luchow, 
76 NTS 28, 70 AppDiv 613, 617. 

37. Utah.—^McCready v. Rio Grande 
Western R Co, 83 P. 831, 80 Utah 
1, 8 Ann.Cas. 732. 

15 C.J. p 70 note 14. 
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rule, under statutes so providing the trial court may 
for good cause stated on the record otherwise tax 
costs.3^ What constitutes good cause necessarily 
rests in the sound discretion of the court, which 
will not be disturbed on appeal unless abused.^® It 
is within the discretion of the court to permit an 
action to be discontinued without payment of 
costs,or without payment of all accrued costs,^i 
especially if the allowance thereof would be inequi¬ 
table,^^ Thus, it has been held that the cause may 
be discontinued without payment of costs, where a 
rule therefor is entered before appearance of de¬ 
fendant;^® where a suit is discontinued before the 
return day and no costs have been mcurred by de¬ 
fendant before receiving verbal notice of the dis¬ 
continuance,^^ where defendant mterposes a plea 
of infancy;^® where defendant has obtained a dis¬ 
charge under the insolvent laws^® or a discharge 
under an act giving relief in cases of imprison¬ 
ment;'*'^ where written notice of discontinuance is 
given, under a statute expressly authorizing it;^® 
where defendant has been sentenced to the state 
prison;^® where a person has been made a party 
unnecessarily, and without his authority;®® where 
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one named as defendant by mistake and not served 
with process has intruded himself into a litigation, 
the result of which could in no manner affect his 
interest where in an action for a penalty the law 
imposing the penalty was repealed after the action 
was broughtor where something transpires dur¬ 
ing the pendency of the action to extinguish it®® 
So, it has been held that where complainant had 
reason to suppose that the conduct of defendant was 
fraudulent, imtil the circumstances were explained 
by his answer, the bill may be dismissed without 
costs and in special proceedings the court may 
permit a discontinuance without costs, being ex¬ 
pressly empowered by statute to do so.®® Further¬ 
more, if costs are not claimed by defendant a dis¬ 
missal may be without costs.®® Even if costs are 
imposed, costs improvidently made may not be al¬ 
lowed.® ^ Where both parties are equally in default 
defendant will not be awarded costs as in case of 
an ordinary discontinuance by plaintiff.®® 

Effect of counterclaim or set-off. On a dismissal 
defendant’s right to costs is not affected by his hav¬ 
ing filed a counterclaim which was afterward with¬ 
drawn.®® If a cause in which defendant has filed 


38 . B«fendaiit« with sam# laterasta 

as plaintiff ! 

In action by state against adjoin- 
ms landowners to determine title to 
nver bed> persons designated as de¬ 
fendants whose claims were adverse 
to other defendants, whose right to 
recovery depended on recovery hy 
state, and who prosecuted common 
appeal and made same contentions 
on appeal as state and advanced 
costs to state, were not ^'successful 
parties,” and could be taxed with 
costs for sums advanced to state, 
where state, after legislature had 
passed statute determining title to 
nver bed, dismissed action, and 
statement in judgment that such per¬ 
sons were not successful parties, 
was sufficient compliance with stat¬ 
ute requmng court in record to state 
reasons for taxing costs against suc¬ 
cessful party to sustain judgment 
taxing costs against persons desig¬ 
nated as defendants after state dis¬ 
missed action—^Reed v. State, Tex 
CivApp, 78 S.W2d 264, error dis¬ 
missed. 

39. Tex—^Reed v. State, supra, 

4a Wash.—^In re Frye's Estate, 88 
P2d 676 

15 CJ. p 70 note 16. 

Tn. egnlty 

liCgal and allowable taxable costs 
are in discretion of court on dis- 
^ missal of bill in equity.—Christen¬ 
sen V. General Electric Co, DCN 
Y, 248 F 284. 

41. N-T.—Susman v. Dangler, 88 N 
T.S. 627, 95 App Div. 168—National 


Wall Paper Co. v. Szerlip, 41 N.T 
S. 376. 9 AppDiv. 206. 

16 CJ. p 70 note 16. 

42. N.T.—Schlegel v. Roman Cath¬ 
olic Church of Most Holy Trinity, 
108 NTS. 966, 124 AppDiv. 602— 
Peet V. Kimball, 68 N.YS. 1010, 68 
AppDiv. 329. 

16 C.J p 70 note 17. 

43. N T.—Avenll v Patterson, 10 N 
Y 600—Smith v. White, 7 Hill 620. 

16 C.J. p 70 note 18 

44. Vt.—Pullam v Ives, 37 Vt. 669. 

16 CJ, p 70 note 19 

45. NY.—Cuyler v. Coats, 10 How. 
Pr. 141—Van Buren v. Port, 4 
Wend. 209. 

46. Me—Severy v. Bartlett, 67 Me, 
416. 

N.Y.—Staiger v. Shultz, 4 Abb Dec 
293, 3 Keyes 614, 8 Transcr.A 4, 
8 Abb.Pr.,N.S., 377. 

16 CJ. p 70 note 21. 

47. N.T.—Ashworth v. Wngley, 1 
Hill 160 — ^Ludlow V. Hachett, 18 
Johns. 262. 

49, Vt — ^Ballou V Ballou, 26 Vt. 673. 

16 aj p 70 note 23. 

49. N Y.—^Port v. Palmerton, 19 
Wend. 94—^Lackey v. McDonald, 1 
Cai. 116 

sa Ky.—^Taul V. Winn, 5 J.J.Marsh 
437. 

51. N.Y.—Waterbury Leather Mfg 
Co V Krause, 9 AbbPr. 176 note 

52. NY.—Cole V. Rose, 66 HoWePr. 
620. 


53. Vt.—Wheeler v. Fuller, 39 Vt, 
310. 

Enforcement of supezlor lien 
Where on creditor's bill property 
sought to be reached was taken, 
pending suit, under superior lien, 
complainant was allowed to dismiss 
his bill without costs —^Leggett v. 
Boorum, N.Y., 2 Edw. 630. 

54i NY.—^Lupin v, Marie, 2 Paige 
169, affirmed 6 Wend. 77, 21 Am. 
D. 266. 

16 C.J. p 71 note 32. 

55. NT.—In re Wells Ave. Sewer, 
12 N.T.St. 667. 

sa Me—^Bradley v. Merrill, 34 A, 
160, 88 Me 319—^Mason v. York & 
C. R Co., 62 Me. 82. 

Failure to claim costs as waiver see 
infra | 90 

57. NY.—^Hequembourg v Booksta- 
ver, 7 N.T S. 217, 64 Hun 88. 

58. Mass—^Lapham v. Norris, 10 
Cush, Mass., 312 

Under Equity Buies, rules 47, 66, 
it was held that, where case was 
dropped from trial calendar on stip¬ 
ulation of parties and was not rein¬ 
stated within year, costs could not, 
on dismissal, be awarded m favor of 
defendant and against plaintiff.—^E. 

Staude Mfg Co v Labombarde, 
N.H, 243 P 362, 156 CCA. 142, re¬ 
versing, D.C, 229 P. 1004—16 CJ. p 
71 note 36. 

59. N Y.—^Bakers' Mercantile Alli¬ 
ance v. Katz Bros. Baking Co., 298 
N.T.S. 42, 168 Misc 707—Thayer v^ 
Holland, 11 Daly 187. 
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a set-off is referred, and the cause is thereafter dis¬ 
missed for failure of either party to take out a 
commission, defendant is not entitled to costs, both 
parties being equally in default.®^ 

(2) As to One of Several Defendants 

A plaintiff discontinuing as to one of several defend¬ 
ants must usually pay his costs; but under some cir¬ 
cumstances such a discontinuance may be without costs, 
and the right to costs may be waived. 

Ordinarily, plaintiff will not be permitted to dis¬ 
continue as to one of several defendants without 
paying him his costs but he will have to pay only 
the costs of the defendant as to whom the discontin¬ 
uance is entered.®^ If, however, a defendant who 
has no interest in the subject matter in controversy 
sets up a claim, and insists on a declaration of his 
rights, a dismissal as to him will be made without 


costs and the court may in a proper case permit 
plaintiff to discontinue as to one defendant without 
payment of costs, where it is by statute vested with 
discretion in the matter,or where the costs are 
not claimed by such defendant So, the right con¬ 
ferred by rule of court on a defendant as to whom 
a discontinuance is had to immediate payment of 
costs is waived, by permitting the entry of the or¬ 
der of discontinuance without protest.®® When a 
suit has been discontinued as to some of defendants, 
costs caused by them cannot be taxed against the 
other defendants.®'^ 

b. Dismissal on Motion of Defendant 

Where a suit is dismissed on motion of a defendant, 
he will ordinarily be entitled to costs. 

Subject to a few exceptions, some based on stat¬ 
utory provisions,®® where a suit is dismissed on mo- 


Slamisaal on merits after trial 

Under New York City Municipal 
Court Code § 164 subds 1, 2, 7, relat¬ 
ing to allowance of costs, where both 
complaint and counterclaim were dis¬ 
missed on merits after trial, plaintiff 
was not entitled to costs, but defend¬ 
ant was prevailing party and recov¬ 
ered judgment after trial, and was, 
therefore, entitled to costs, based on. 
plaintiffs demand m summons.—^Li 
Mandri v, G Weiss & Sons, 202 N.Y. 
S 267, 121 Misc. 667. 
eo. Mass—^Lapham v. Noms, 10 
Cush 312 

61. Mont—^Patterson v. Law, 254 F. 
* 412, 78 Mont 221. 

N.Y.—^North River Mortg. Corpora¬ 
tion V. Jacob, 269 N.Y.S, 603, 144 
Misc 843 

16 aj. p 71 note 38. 

Amonnt recoverable 
Where plaintiff voluntarily dis¬ 
misses suit against one defendant 
whose demurrer has been overruled, 
court cannot award him fee of twen¬ 
ty dollars given by statute to pre- 
vailmg party, but may award only 
actual costs, and five dollars as on 
a nonsuit as provided by Code 1913 
c 126 S 6, sec 4760—Warman v 
Herndon, 94 SE 977, 81 WVa 674. 

62. Wis.—Ganet v. Mears, 4 Wis 
806. 

63. N C.—^McKinnon v McDonald, 67 
N.C 1, 72 AmD. 674. 

6t NY.—Waterbury Mfg. Co. v. 

Krause, 1 Hilt, 660. 

16 C.J. p 71 note 41. 

66. Me—^Bradley v. Merrill, 84 A. 
160, 88 Me 319. 

86. Mich.—^Townsend v. Jackson 
Circuit Judge, 121 NW. 483, 167 
Mich. 231. 

16 C.J. p 71 note 43. 

67. Tex.—^Bridges v Continental 
Southland Savings & lioan Asa'n, 


CivApp., 86 SW2d 669, error 
refused—^Munger v Hancock, Civ 
App„ 271 SW. 228. 

16 C J. p 71 note 42. 

68. Del —^Holschmaker v. Etchells, 
74 A 644 

16 C.J. p 71 note 44. 

PartioipatioiL in illegal act 

Defendant having participated m 
violation of law by entering illegal 
licensing agreement in restraint ot 
trade was not entitled to costs on 
dismissal of suit for accounting — 
Ajnencan Hguipment Co. v. Tuthill 
Bldg. Material Co, D.C HI., 6 F Supp 
21, affirmed, CCA, 69 F.2d 406 
Change of conditions pending suit 

(1) When judgment creditor pur¬ 
chased real property of his debtor 
under execution sale, and brought 
suit for possession, and subsequent¬ 
ly debtor redeemed by paying full 
amount of judgment, interest, and 
costs, action will be dismissed, but, 
inasmuch as at time it was brought 
plaintiff might have been entitled to 
judgment for possession, dismissal 
will be without costs to either party. 
—^Ziller V. Brower, 6 Alaska 134. 

(2) Where filing of preferred stock¬ 
holders,' bill to enjoin payment of 
common stock dividend by wasting 
asset corporation was justified by 
facts disclosed by corporation's 
statement to stockholders and by the 
law of the state as it then existed, 
plaintiffs were entitled to costs, al¬ 
though bill was dismissed on further 
showing as to corporation's assets 
and after amendment of state law — 
Wittenberg v. Federal Mining & 
Smelting Co., 138 A. 352, 15 Del Ch. 
361. 

(3) So, where reasonable objection 
by purchaser is made to vendor's ti¬ 
tle, based on existing jurisprudence, 
and, durmg pendency of suit, by pur¬ 
chaser, for return of his deposit, de¬ 
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cision of supreme court is rendered, 
modifying, if not changing, the for¬ 
mer jurisprudence, and, remo vmg 
plaintiff's objection to defendant's 
title, defendant will be cast for costs. 
Paratore v. Davis, 3 LaApp 499 

Foreolosnre of lien. 

Unless circumstances warrant de¬ 
nying costs, plaintiff is entitled to 
costs on discontinuance, at mstance 
of junior lienor, of action to fore¬ 
close lien—^Dot Mort Holding Corpo¬ 
ration V Zito, 269 N.YS 606, 241 
App.Dxv 692. 

Cross blU 

Where party, entitled to file cross 
bill, acted m good faith and did not 
refuse release of judgment liens or 
make additional or unnecessary costs, 
none should have been adjudged 
against him, although his land was 
cleared of liens during suit—^First 
Nat Bank v. Watson, 116 NE, 156, 
277 Ill 186. 

Trader ITew York llEmilolpal Court 
Act 

(1) Defendant is not entitled to 
costs on dismissal of complaint im- 
less he has appeared by attorney at 
law, and filed verified pleading or 
written notice of appearance —Ta- 
bachnick v. Brand, 114 N Y S. 446, 
129 App.Dlv 620—^Harris Structural 
Steel Co V Chapman, 297 NY.S. 
187, 168 Misc/ 398. 

(2) It has been held that, where 
municipal court summons was dis¬ 
missed because made returnable at 
impro^ ir date, defendant was not 
entitled to costs on such dismissal, 
there being no provision in Municipal 
Court Act allowing costs under such 
circumstances—^Feldmark v Weiss- 
man, 118 N.Y.S. 761, 61 Misc. 321. 

(3) Neither party was entitled to 
statutory costs m municipal court, 
where plaintiff withdrew its cause 
of action, and verdict for defendant. 
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tion of defendant he will ordinarily be entitled to 
costs.®® It is so held where the cause is dismissed 
for failure of plaintiff to give security for costs, 
for failure of plaintiff to serve a copy of the com¬ 
plaint on defendant when this is required by stat¬ 
ute,for want of sufficient service of the writ,72 or 
for failure to prosecute but a motion to dismtes 
a case for failure to prosecute is not a trial, within 
a statute authorizing costs where defendant recov¬ 
ers judgment after tnal.74 In accordance with the 
general rule, defendant is entitled to costs where 
the action was dismissed on the ground of another 
action pending,76 or on the ground that plamtifT, a 
feme sole, had married pending suit;7fi or where 
the court dismissed the complaint at the close of 
the whole case, in which case the dismissal amounts 
to a direction of a verdict for defendant,77 So, 
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whore a person is unnecessarily made a party, the 
suit will ordinarily be dismissed as to him with 
costs,78 although a court having statutory discretion 
in the matter may, in proper exercise thereof, dis¬ 
miss without costs ;79 and where a writ is quashed 
on motion of defendant for errors apparent on its 
face defendant is entitled to costs as the prevailing 
party.®® The fact that plaintiff is insolvent and un¬ 
able to pay costs does not justify the court in en¬ 
tering on its own motion a judgment against de¬ 
fendant for costs On a dismissal of the action 
on an answer alleging matter in abatement occur¬ 
ring after the commencement of the action, defend¬ 
ant is only entitled to costs accruing after such an¬ 
swer.^ Where a suit is dismissed on defendant’s 
motion because no plaintiff is named in the writ, 
costs will not be awarded because there is no one 


who appeared in person, wais set 
aside, and counterclaim dismissed — I 
Hams Structural Steel Co v Chap¬ 
man, 297 NTS 187, 163 Misc 39S 
(4) Costs will be awarded as on a 
trial where disposition of case in 
New York City municipal court is 
made on a trial, hut defendant, on 
securing dismissal of complaint hy 
motion before trial, is not entitled to 
full hill of costs, hut only to such 
costs as court will allow, not in ex¬ 
cess of ten dollars, and where order 
granting* defendants* motion to dis¬ 
miss amended complaint in municipal 
court on ground that it did not state 
facts sufficient to constitute cause 
of action did not allow any costs, 
defendants were not entitled to any 
allowance of costs —Christ v Al¬ 
lard, 293 NTS 887, 161 Misc 643. 

69. US —O'Brien v. New York Edi¬ 
son Co, D.C.NY., 19 FSupp 233. 
Ariz.—^McKenzie v. Moore, 176 P. 
568, 20 Anz. 1. 

Ky—Stratton v. Syck, 206 SW. 160, 
182 Ky 78 

Mich.—^Dertinger v Lathrup, 282 N. 

W 213, 251 Mich 476. 

N T —^Liefkowitz v. Stryker Arms 
Corporation, 289 N.Y S 892, 160 
Misc 213, reversing 285 NTS 
28, 158 Misc 1—^Nunnery v Bob- 
rose Developments, 298 N.Y S 146, 
163 Misc. 829, 

Va.—^Mathias v. Holland, IH S B 184, 
132 Va. 274. 

16 CJ. p 71 note 46. 

Both parties seekliiLg dismissal 
Whore oomplainant sought dismiss¬ 
al of injunction suit without preju¬ 
dice, defendants sought dismissal 
with prejudice, and decree dismissed 
suit with prejudice, dismissal did not 
constitute a ''voluntary dismissal by 
complajmasrt" within statute re<iuir- 
Ing cuBoaidainant to pay defendant his 
costs to be taxed, in such case, but 
defendant was entitled to costs as 
^*the opemby obtaining the order or de¬ 


cree” under another statute.—^Ameri¬ 
can Safetry Razor Corporation v 
Weissbard, 4 A.2d 308, 125 N J.Ea 
189. 

Uimecessarlly protracted litifiratloii 
Award of counsel fees against com¬ 
plainants, on dismissal of unneces¬ 
sarily protracted in 3 unction suit, is 
proper—^Maplewood Tp v Margolis, 
144 A. 716, 104 N J Ed 207, affirming 
141 A 664, 102 N J Ed 467. 

70. Tex —^Anderson v. McKinney, 
22 Tex. 653 

15 C J. p 72 note 47. 

71. S.D.—Aultman v. Becker, 71 N. 
W. 753, 10 S.D 68 

72. Me—^Thomas v. Thomas, 56 A 
651, 98 Me 184 

TSta Colo —Vickers v Chisholm, 79 
P 802, 20 ColoApp. 410. 

Ind—State v l^ngle, 26 NB 1077, 
127 Ind. 467, 22 Am.S H 655 
15 C J. p 71 note 46 
Amount xecQ-veirable 
Where there was no order setting 
aside Judgment reduiring defendant 
to pay costs up to date of setting 
aside a default judgment against, 
him, order thereafter dismissing case 
at plaintifTs cost could only cover 
such costs as defendant had not been 
adjudged to pay—^Nicholas v. Ro- 
gers-Nichols Dive Stock Commission 
Co., 203 lUApp. 158. 

74. N.Y—^Travelers' Ins, Co. v Rab- 
inowitz, 214 NY.S. 89, 126 Misc 
5S5 

75w NT.—^Weinberg v. Graf, 260 N. 
Y.S 491, 140 Misc. 51. 

76. Mass —Hames v Corliss, 4 
Mass. 669. 

77. NT—Weber Bunke Dange Coal' 
Co. V. Chellborg, 124 N.Y S. 62, 
139 AppDiV 602. 

15 C J. p 72 note 61. 

78. Iowa—^Paton v. Dancaster, 38 

Iowa 494. 1 


NT.—Covenhoven v Shuler, 2 Paige 
122, 21 Am.D 73 

Under New York municipal court 
practice 

(1) Generally, where complaint 
is dismissed as to defendant who an¬ 
swers separately, such defendant is 
entitled to costs against plaintifC 
without permission of court, notwith¬ 
standing that plaintifE would be en¬ 
titled to costs against one or more of 
defendants under provision of Civ. 
Pract Act relating to coats since such 
provision did not apply to municipal 
courts—^Nunnery v Bobrose Devel¬ 
opments, 298 NTS 146, 163 Misc 
829—Cassesa v. New Star Boarding 
& Divery Stable, 187 NY.S 703 

(2) Under provision of Municipal 
Court Code for allowance to success¬ 
ful defendant in action by two or 
more plaintiffs of costs based on 
largest individual demand at rate of 
fifteen dollars for one hundred dol¬ 
lars and under two hundred dollars 
and five dollars for every additional 
one hundred dollars or a fractional 
part thereof, codefendant as to whom 
complaint was dismissed in action by 
husband and wife wherein wife de¬ 
manded seven hundred and fifty dol¬ 
lars damages and husband two hun¬ 
dred and fifty dollars damages was 
entitled to allowance of forty-five 
dollars as costs, notwithstanding that 
verdict was returned in plaintiff's 
favor against other defendants — 
Nunnery v. Bobrose Developments, 
supra. 

79- N Y.—^Dundee Nat. Bank v. 
Strowbridge, 184 NTS 267 

80. NH—^Lyford v. Bryant, 38 N- 
H 88—West v Wentworth, 26 N.H, 
203. 

81. Ill—^Toung V Bast St Douls, 
etc, R. Co, 188 IllApp 403 

82. Wyo—^Tutty V Ryan, 78 P. *67. 
79 P. 920, 13 W>0. 134. 
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against whom an execution for costs could issue.^^ 
So, a defendant is not entitled to costs on quashing 
plaintiffs writ before appearance entered, under a 
statute giving costs only after appearances,^4 

c. Dismissal for Want of Jurisdiction 

According to one rule, costs cannot be awarded on 
the dismissal of an action for want of Jurisdiction, but 
in some states the rule is otherwise. 


There is some conflict of authority as to the pow¬ 
er of the trial court to award costs on the dismissal 
of an action for want of jurisdiction. In a number 
of decisions it is held that no costs can be award- 
ed.^5 A considerable number of decisions, however, 
some of them based on statutes, either expressly or 
by implication authonzmg it, hold that costs may 
be awarded by the trial court on dismissal for want 
of jurisdiction,*® and others hold that, if the want 


sa. Me—^Jones v Sutherland, 73 Me 
157. 

Vt.—Gray v Parker, 16 Vt 662. 

84, N.J —Coze V James, 9 N.J Iaw 
378. 

86. US—Smith v. Asphalt Belt By 
Co, Tez, 46 S.Ct. 242, 267 U S. 326, 
69 liBd 629, transferring- from su¬ 
preme court to circuit court of 
appeals, DC, 292 P. 876, amended, 
CCA, 12 P.2d 14—Wilner v. U 
S, CCAIll, 68 F2d 442, certio¬ 
rari granted 64 S Ct. 641, 292 U 
S. 617, 78 L.l]d 1475, and reversed 
on other grounds 64 SCt. 840. 292 
US 671, 78 DEd 1434—Meyer v. 
EAnsas City Southern Ry Co , D C. 
NT, 11 FSupp 937, affirmed, C 
CA, 84 F2d 411, certiorari denied 
67 S Ct 283, 299 U S 607, 81 L Ed 
448 

Cai.—Gutting v. Globe Indemnity Co., 
6 P2d 298, 119 CalApp. 288 
16 CJ p 72 note 68. 

Dismissal on special plea 
Where action was dismissed on 
defendant's special plea to jurisdic¬ 
tion, court IS without authority to 
award costs —^Budris v. Consolidation 
Coal Co, D C NT., 261 F. 673. 

In WlsoonsuL 

(1) Where action is dismissed for 
want of Jurisdiction, whether court 
has linuted or general Jurisdiction, 
judgment for costs cannot be rendeiv 
ed against plamtifC.—State ex rel 
Nelson v Gnmm, 263 NW. 683, 219 
Wis 630, 102 A.D R. 220—^Elderkln v. 
Spurbeck, 2 Finn. 129, 1 ChandL 69, 
52 Am.D. 148. 

(2) In such case, as a general rule, 
only costs of motion may be allowed. 
—State ex rel. Nelson v. Gnmm, su¬ 
pra—^Dorrain v. Higgins, 2 Pmn 464 

30, N.D —Scandinavian American 

Bank v. Hall, 164 N.W. 22, 37 N.D. 
293. 

Pa.—^Miller v. Cndge, 131 A. 636, 284. 
Pa. 628 

15 C J. p 72 note 69. 

In Conneotlout, it has been held 
that where defendant pleads to Ju¬ 
risdiction of court of justice of 
peace, he la entitled to costs, but that 
it is otherwise if case is stneken on 
motion, or by justice on his discov¬ 
ering his want of jurisdiction. It has 
also been held that plaintiff cannot, 
after wnt Is returned, withdraw suit 
and thereby deprive defendant of 


right to judgment for costs —^Parma- 
lee V. Bethlehem, 18 A. 94, 57 Conn. 
270. 

In Kentucky 

(1) It was held in an early case 
that it was necessary for court to 
have jurisdiction between parties to 
enable it to give decree for costs.— 
Banks v. Fowler, 3 Litt. 832. 

<2) But in later case, it was held 
that where court has not jurisdiction 
because suit is not brought within 
proper territorial limits, if it should 
have Jurisdiction of like subjects 
within its limits, it should give costs 
to defendant.—^Moran & Haggin v. 
Masterson, 11 BMon. 17. 

In BEassaohusettts 

(1) Court dismissing cause of ac¬ 
tion for want of Jurisdiction may 
still award costs in defendant's fa¬ 
vor—Carroll v. Berger, 150 N.B 870, 
255 Mass. 132. See also Massachu¬ 
setts cases 15 CJ. p 72 note 59 

(2) It is now well settled that this 
rule applies even though Jurisdic¬ 
tional defect may appear on face of 
papers.—^Reynolds v Missouri, K & 
T R Co. 112 NE 859, 224 Mass 253. 
See also Massachusetts cases 15 C J. 
p 72 note 59. 

(3) Early cases held, however that 
where writ was bad on face of it, 
and it was manifest that court had 
no jurisdiction, so that proceedings 
could be Quashed on motion, no costs 
could be allowed—Osgood v Thurs¬ 
ton, 23 Pick 110—Clark v. Rockwell, 
16 Mass 221—Williams v. Blunt, 2 
Mass. 207. 

(4) Court had authority to de¬ 
cide whether it had jurisdiction on 
merits and to award judgment for 
costs —Carroll v Berger, 160 N E. 
870, 255 Mass 132. 

In, Jgew Tork 

(1) That court has power to award 
costs where action is dismissed for 
lack of jurisdiction is beyond Ques¬ 
tion.—^Lapof V Rigerman, 214 NTS. 
81, 126 Misc 669 See also New Tork 
eases 15 C J. p 72 note 69. 

(2) It has been held, however, that 
costs are not allowable on discontin¬ 
uance, where lack of Jurisdiction ap¬ 
pears .on face of summons or com¬ 
plaint, and that withdrawal of coun¬ 
terclaim against another defendant 
for sum beyond court's jurisdiction 
was eQUivaleut to discontinuance as 
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respects costs—Clearing Realty Cor¬ 
poration V. Pollaci, 233 NTS 136, 
133 Misc. 626 

(3) It has also been decided that 
costs awarded defendant on special 
appearance, and motion to dismiss 
complaint for want of jurisdiction 
over person, are limited to motion 
costs—^Testa v General Motors Cor¬ 
poration, 262 N.T S 599, 146 Misc. 
682. 

(4) So, in early case involving spe¬ 
cial appearance for purpose of ob¬ 
jecting to jurisdiction, it was held 
that court had no power on dismiss¬ 
ing complaint for want of jurisdic¬ 
tion to award costs —Sullivan v Fra- 
zee, 27 N T Super 616. 

(5) A dismissal at trial for lack 
of jurisdiction is a “trial," carrymg 
statutory costs, under Municipal 
Court Code § 164 subd 7—Lapof v. 
Rigerman, supra. 

(6) Plaintiff demanded in his sum¬ 
mons in municipal couxi: an amount 
beyond the jurisdiction of court, and 
moved to discontinue without costs, 
but court discontinued and awarded 
thirty-seven dollars and fifty cents 
costs Under Municipal Court Act S 
164 subd 9, costs on discontinuance 
before trial are one half the amount 
which would be awarded after trial, 
as provided in subd 7 of that sec¬ 
tion Under subd 7, if defendant 
had been successful at trial, and his 
costs were determined by amount 
demanded in his summons, his costs 
would have been one hundred and ten 
dollars, and hence, on discontinuance, 
he was entitled to one half that 
amount, that is fifty five dollars in¬ 
stead of thirty-seven dollars and 
fifty cents —Seacoast Trust Co v. 
Mugman, 171 NTS. 1099, 184 App. 
Div. 896, modifying 166 NTS 58, 100 
Misc. 482 

(7) Under Code CivProc. § 8076, 
where justice of the peace is dis- 
Qualifled costs cannot be awarded 
against either party, and on dis¬ 
missal of action It IS error to impose 
costs on plaintiff—Truesdell v, Win- 
ne, 90 N.T.S 165, 44 Misc, 461. 

(8) Where action in a justice's 
court 18 dismissed because title to 
realty is Involved, and new action is 
brought in proper court, party for 
whom judgment is rendered in new 
action 18 entiUed to costs, except 



20 C.J.S 


C08T8 


of junsdiction does not appear on the face of Ae 
proceeding^, and it is necessary that defendant 
should appear and raise the objection in some ap¬ 
propriate form, costs should be awarded.*'^ Where 
a suit is dismissed because the process was void for 
failure of the clerk issuing it to afl&x the seal of 
the court, defendant will not be allowed costs be¬ 
cause plaintiff was not at fault.^8 Jn equity, where 
a case is dismissed on jurisdictional grounds, costs 
rest within the court's discretion.*® 

d. Dismissal for Want of Equity 

Costs may be allowed against a complainant on dis¬ 
missal of a bill for want of equity. 

Where a court of equity has jurisdiction over the 
subject matter of a suit and over the parties, but 
dismisses the bill because plaintiff has faded to 
make out a case calling for equitable relief, it has 
jurisdiction to award costs against complainant.®® 
The court in dismissing an injunction suit for fail¬ 
ure of plaintiff to first exhaust his legal remedy has 
authority to award judgment for costs, notwith¬ 
standing a recital m the order that the court was 
“without jurisdiction."®! Where, however, a bill to 
remove a cloud is dismissed because the adverse 
claim is not a technical cloud, but defendant refus¬ 
es to release that part of the land to which he has 
no right, and asserts title in himself, he is not enti¬ 
tled to costs,®® In i suit for an accounting, the 


taxing of costs is a matter within the discretion of 
the trial court as between the accounting parties, 
but third persons made defendants for the sole pur¬ 
pose of attaching property in their hands should 
be allowed costs on dismissal of the complaint,®* 

e. Dismissal of Addozi Prosecuted without Au¬ 

thority 

On dismissal of a suit on the ground that it was not 
prosecuted with the plaintifPs authority, costs cannot be 
adjudged against him. 

Where a suit is dismissed on the ground that it 
was not brought, or prosecuted, with the authority 
of plamtiff, the court has no power to render judg¬ 
ment for costs against him.®^ 

f. Dismissal or Discontinuance Where Further 

Prosecution Impossible by Law 

According to one view, where an action is dismissed 
because a further prosecution is made impossible by 
law, each party must pay his own costs, but there is 
authority to the contrary. 

While there is some authority to the contrary,®* 
it is held that, where an action is dismissed or the 
party is permitted to discontinue, because a further 
prosecution is made impossible by act of law, as for 
instance by a repeal of the statute under which the 
action was brought,®* or by the proclamation of 
emancipation, freeing the subject matter of the 


tliat, whera final Judgment is ren¬ 
dered in favor of defendant on trial 
of issue of fact, plaintiff is entitled 
to costs, unless it is certified that ti¬ 
tle to realty came In question on 
trial—Shaffer v. Shaffer, 97 NTS 
411, 110 AppDiv, 487. 

Xd. TemLessee 

(1) Rule of text applies under 
statute expressly authorizing allow¬ 
ance of costs on dismissal for want 
of jurisdiction.—Nashville v Wilson, 
12 SW 1082, 1084, 88 Tenn. 407, 
overruling Cannon v McAdams, 7 
Heisk 376—^Evans v. Shieldp, 3 Head 
70—Walker v Snowden, 1 Swan 193. 

(2) Prior to enactment of this 
statute, irule was otherwise.—Turner 
V Fs^ley, 8 Terg, 300—Taul v. Col¬ 
lingsworth, 2 Terg 579. 

Xa ▼•zmont 

(1) Rule of text applies under 
statute directing court to tax costs 
for defendant on dismissing cause 
for want of jurisdiction —Solomon 
Colony V, Maeck, 8 Vt. 114. 

(2) Prior to enactment of statute, 
rule was otherwise.—^Barlow v. Burr, 
1 Vt 488. 

Costs of both district sad appellate 
courts 

Where plaintiff, in order to get Ju¬ 


risdiction in federal court agaanst 
citizen of same state, impleaded lat¬ 
ter after having brought action in 
first instance against corporation of 
another state, circuit court of ap¬ 
peals, m reversing Judgrment of dis¬ 
trict court and dismissing action for 
lack of jurisdiction, may direct lat¬ 
ter court to enter Judgment, under 
Judicial Code § 37, for costs of both 
courts against plaintiflC —^Devost v 
Twm State Gas & Electric Co, N H, 
252 F. 125, 164 C.C.A 237, denying 
rehearmg 250 F. 849, 162 C.C.A. 419. 

87. US—Phoenix-Buttes Gold Min. 
Co V. Wmstead, l>.C.Cal., 226 F 
868 . 

Conn—Parmalee v. Bethlehem, 18 A 
94, 67 Conn 270 

Mich—^Lane v. Jones, 64 N.W. 283, 
94 Mich. 640 
16 C J. p 73 note 60. 

8a Me—Tibbetts v. Shaw, 19 Me. 

204 , 

89. US —General Broadcasting Sys¬ 
tem V. Bridgeport Broadcasting 
Station, D.CConn, 63 F2d 664. 
Xnequitable coxiduot of defendant 
Costs need not be awarded, where 
defendant's course has been found 
grossly unfair and inequitable, and 
bill has been dismissed for technical 
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lack of Jurisdiction.—^Hiner v C. G. 
Aldnch Co, DC Mass, 266 F 786 

90. D.C—^Burlingame v Manchester, 
44 App.D.C 386. 

16 CJ p 73 note 62. 

Adequate remedy in orphans’ court 
Admimstratrix whose bill was dis¬ 
missed merely because she sought 
relief in chancery court when she 
had adequate remedy in orphans* 
court was held liable for costs — 
Miller V. Marshall. 171 A. 808, 115 
NJBq, 646. 

91. Cal—^Ablett v Hancock Oil Co., 
50 P2d 1077, 10 CalApp.2d 58 

98. N.T—Cox V Chft, 8 Barb 481, 
affirmed 2 N.T. 118 
93. Or—^Runnels v, DefCel, 176 P 
802, 93 Or 342, affirmed 183 P 756. 
94- Conn.—^Miller v East School 
Dist, 26 Conn 521 
Kan—Town v Greene, 4 P 166, 32 
EAn. 148. 

I 16 C J p 73 note 63 

95. Ill—^Turley v Logan County, 17 
Ill 161 

15 C J p 73 note 64. 

96. La—Doss v Mermentau Levee 
Dist., 41 So 720, 117 La 460 

Wash.—Thurston v. Scammell, 84 P. 

470, 7 Wash. 94. 

15 C.J. p 78 note 66. 
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stiit,®7 no costs will be allowed defendant, but each 
party must pay his own costs. 

g, Discontinnance by Ezpiratioii of Justice’s 
Term of Office 

A plaintiff not responsible for the course of litigation 
Is not liable for costs on discontinuance by expiration of 
the justice’s term. 

Where a cause is discontmued by the expiration 
of the justice’s term of office, the writ having been 
returned almost three months before, plaintiff is 
not liable for costs, not being responsible for the 
course of litigation.®^ 

L Dismissal of Ooimterdaim in Summary Pro¬ 
ceeding 

Costs should not be taxed as m actions when counter¬ 
claims in summary proceedings are dismissed. 

On dismissing counterclaims in a summary pro¬ 
ceeding, it is error to tax costs as in an action.®® 
Costs on judgments on motion or in summary pro¬ 
ceedings see infra § 72. 

i. N’onsuit 

In the case of a nonsuit, the defendant Is ordinarily 
entitled to costs; and on granting an application to set 
aside a nonsuit, payment of costs may be imposed on 
the applicant. 

Subject to a few qualifications and exceptions, 
some based on statutory provisions,^ m the case of 
a nonsuit, defendant is ordinarily entitled to costs 
but a judgment for costs is the only judgment which 
it is proper to enter.® On granting an application 
to set aside a nonsuit or dismissal and to reinstate 
the cause, the court may impose the payment of 
costs on applicant ^ 


§ 69. Judgment by Confession 

One in whose favor a judgment by confession is 
taken is entitled to usual costs; but where judgment 
by confession is properly refused defendant is entitled 
to costs. 

Where a judgment is rendered by confession or 
a decree rendered on appeal taken as confessed the 
party in whose favor the decree or judgment is 
rendered is entitled to costs as being the prevailing 
party,® but he is entitled to no costs except such as 
are allowable on an ordinary case where the bill 
IS taken as confessed.® Where the case was on 
the docket and the court properly refused to enter 
a judgment by confession, defendants, in the ab¬ 
sence of an order of plaintiffs counsel to enter the 

case dismissed, are entitled to judgment for costs. 

• 

§ 70. Judgment by Defeiolt 

A plaintiff taking a judgment by default Is ordinarily 
entitled to costs, although the rule may be otherwise 
under some circumstances. 

A judgment for plaintiff by default will ordina¬ 
rily entitle him to recover the costs of the action 
as in other cases,® but this is not so under a court 
rule providing that costs shall be imposed only on 
the litigant who loses his case on all points.® A de¬ 
fendant, who IS alleged to be in possession and with¬ 
holding realty and who suffers judgment to be tak¬ 
en against him without answer, is not, in the ab¬ 
sence of express provision of law to the contrary, 
entitled to recover costs,but where a defendant 
not in possession suffers a default, he is entitled to 
costs,even though he may have fraudulently pro¬ 
cured and recorded a deed to the land.i2 


97. N.C.—^Kidd V. Morrison, 62 N C. 
81, 

98. Vt—Johnson v. Kingsbury, 28 
Vt. 486. 

99. NT—T. W Realty Corpora¬ 
tion v Nussbaum, 247 N.T.S. 169, 
138 Misc 741. 

1 . Or—^Mitchell, etc, Co. v. Down¬ 
ing:, 82 P. 394, 33 Or. 448. 

15 C J. p 73 note 68. 

StlpnlatioiL of parties 

Mass—^Moore v Cutter, 3 Allen 468. 

15 CJ p 73 note 68 EaJ. 

2. Cal —^Matson v, Fortuna Hig:h 
School Dist, 202 P. 167, 54 CaL 
APP. 586. 

La.—^Elmwood Land Development Co 
y. Yerret Lands, 159 So. 606. 

N.C.—Clemmons v. Jackson, 111 S.H. 

609, 188 NO. 882. 

15 C J. P 74 note 69. 

What costs tsauthle 
Where statute does not specify 
what costs shall be paid on volun¬ 
tary nonsuit, usual costs provided 
hy statute will be taxed.—Warm 


Springs Irr. Dlst. v. Pacific Uve 
Stock Co., 173 P 266, 89 Or 19, 

3. US.—Thompson v. Southern R, 
€o.. NC, 113 F. 80, 51 CCJL 67. 

La.—North Birmingham Fire Bncfc, 
etc., Co. V. Carey, 8 La-App., Or¬ 
leans, 392. 

16 C J. 74 note 70. 

4. Ala.—Parker ▼. Doe, 20 Ala, 261. 
Ky—Dana v Gill, 6 J J Marsh 242, 

20 AmD. 255. 

NJ—^Boone y, Ridgway, 27 N.JJEq^ 
297 

15 C J. p 74 note 71. 

5. Ind —^Haryey ▼. Crawford, 2’ 
Blackf 43. 

Mass.—^Mattoon t. Pearce, 12 Mass. 
406 

N.J—^Emery v. Downing, 13 NJ'Eii, 
59. 

6L Michu—Coy ell v. Cole, 1$ Mich. 
223. 

16 C.J p 76 note 70 [bj. 

7. Md —^First Mortgage Bond Home¬ 
stead Ass'n y. Mehlhorn, 105 A 
626, 133 Md. 489, 3 A.L.R. 844. 
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& N.C—Osborn y. Leach, 4'5 SE;. 
783, 133 NC 427, affirmed 45 S.E 
1037, 132 NC 1149—Stockton v. 
Wolverine Gold Mining Go.„ 67 Sw 
E. 835, 144 NC. 595. 

16 CU. p 75 note 80. 

Amoimt of recovery 
Action on official bond for misap¬ 
propriation was held one, judgment 
in which, on default, may under 
statutes be entered without applica¬ 
tion to court, so that taxable costs 
are ?16.—Sullivan County y Downie, 
168. N.T.S 923, 102 Misc. 348, af¬ 
firmed 171 N.TS 1082, 186 Aj)p.DLy. 
918v 919. 

at. Porto Rico —^Banco v. Purgr, 6 
Porto Rico 132. 

la Ind.—^Ragan v. Haynes, 10’ Ind. 
348—Scobey v. Thompson, 87 N.E. 
277, 10 Ind App. 12. 

11. Ind.—Scobey y. Thompson^ sik- 
pra. 

12. Ind.—Scobey v. Thompson,, su- 
pra« 
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§ 71. Judgment on Consent, Offer or Admis¬ 
sion 

On admission of a stated amoiHit due without tender, 
costs follow a Judgment for that amount; but a defend¬ 
ant IS not liable for costs in an action for a declaratory 
judgment where there was no controversy prior to the 
commencement thereof. 

Wher« defendant admitted that a stated amount 
was due, but made nb tender, either before or after 
the action was instituted, costs follow a judgment 
for plaintiff for that amount.^® Since an action for 
a declaratory judgment may be maintained only 
when plaintiff asserts rights which are challenged 
by defendant, where there was no controversy be¬ 
tween the parties before the commencement of such 
an action, costs will not be awarded against defend¬ 
ants who did not challenge the rights claimed by 
plaintiff until after trial of the action.!^ Questions 
relating to costs on acceptance of a tender or offer 
are discussed infra § 79. 

§ 72. Judgment on Motion or Summary Pro¬ 
ceeding 

Costs on a summary Judgment are not taxed under 
provisions for costs on Judgment after trial 

As regards costs, a summary judgment is not to 
be deemed a judgment after trial,and in case of 
a summary judgment for defendant, where no stat¬ 
ute specifically provides for costs in such case, the 
costs are taxed under a statute covering cases 
where no provision was otherwise made.^® 

§ 73. Judgment on Verdict or Findings 

Defendants are entitled to costs where verdict is 
rendered for them and no motion for new trial Is made; 
but a defendant Is not entitled to costs provided by a 
statute relating to Judgment on a special verdict unless 
the requirements of such verdict have been met 

Defendants are entitled to judgment for costs, 
where a verdict is rendered for them and no mo¬ 
tion for a new trial is made.^'^ Under a statute 


§74 

providing, on an application for judgment on a spe¬ 
cial verdict, the same sums as on an appeal, the 
costs provided are applicable only in those cases 
where a formal motion for judgment on a special 
verdict is had, involving service of the proposed 
final form of verdict, proposed amendments, and 
settlement thereof in the same manner as a case 
on appeal is settled, and finally brought on for ar- 
g^ment,^* and defendant was not entitled to such 
costs, where all that transpired was that, after the 
rendition of a special verdict, the court on its own 
initiative directed a general verdict for defend- 
ant.i® 

§ 74. Judgment after Remand by Appellate 
Court 

A defendant is entitled to costs where the case is 
dismissed after remand by the appellate court; but where 
a case Is affirmed m part and reversed in part, the costs 
are in the discretion of the trial court in the absence of 
an award by the appellate court. 

Where on appeal judgment against a defendant 
was reversed and it was determined that he was 
entitled to a judgment of dismissal in the court be¬ 
low, on such a judgment in the lower court defend¬ 
ant is entitled to costs in his favor as against plain¬ 
tiff.^^ So, it has been held in an action for the re¬ 
covery of money only that a mandate issued by the 
appellate court directing the trial court to dismiss 
the case is a judgment in favor of defendant with¬ 
in a statute providing that costs shall be allowed of 
course to any defendant on judgment m his favor 
Where plaintiff successfully appealed from a judg¬ 
ment for defendant but failed to secure a mandate 
from the appellate court within the required time, 
and defendant obtained a dismissal because of such 
failure, the trial court properly taxed costs in the 
lower court against plaintiff and the sureties on his 
cost bonds, jointly and severally .22 If the appel¬ 
late court, in affirming in part and reversing m part 
a decree, does not award costs, the trial court has 
full power and discretion to do so as the equities 


13. U.S —Davis v North Bank Dock 
Co. DC Or. 294 F. S8«. 

14. NY—Union Trust Co. of 
Rochester v. Simpson, 290 NTS. 
859. 160 Misc 836. 

IB. NY—Bgelhof v Bgran, 288 NY. 
S 509. 169 Misc 647 
Contra Arcadia Hosiery Co. v. 
Fine, 299 N.Y S 353. 136 Misc 663. 

Dismissal of counterclaim in sum- 
' mary proceedin^r see supra 5 68 h. 

16. N.Y.—EBrelhof v. Egan. 288 N.Y. 
S. 609, 169 Misc. 647 


17- Ill—^Robinson v Stewart, 252 
IllApp. 203 

18. NY—W N Stevenson & Co v 
Hartman, 184 NYS, 634—Ander¬ 
son V Anderson, 170 NYS 612, 
103 Misc 427. 

19. NY— W. N Stevenson & Co v 
Hartman, 184 NYS 634 

ao. Oa-r-McCoy v. St Paul Fire & 
Marine Ins. Co., 153 S.H. 796, 41 
Ga.App 586. 

Wis.—^Bstes V Crosby, 177 NW. 512, 
171 Wls 78, 8 AL.B 1877, deny¬ 
ing amendment of mandate 175 N. 
W 933, 171 Wis. 73, 8 A.D.R. 1877 
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However, It has been held that 
costs are discretionary, and where 
proceeding under statute for dis¬ 
charge from mortgage was, on ap¬ 
peal from order denying discharge 
on the merits, dismissed as im¬ 
proper remedy, costs would not he 
allowed —^In re KAtzowitz, 212 N.Y S. 
336, 214 AppDiv 429. 

21. Okl—Owens v. Clark, 61 P.2d 
201, 177 Okl. 519. 

22. Tex—^Baker v. Bfshop, Civ.App„ 
113 S.W.2d 950, error dismissed. 

16 O.J. p 71 note 44 CaJ. 
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of the case may require.^ Where one made de¬ 
fendant in a suit because he held recorded an in¬ 
valid mortgage on an automobile mvolved therein 
did not appeal from the decree, such defendant was 
held entitled to a reduction in costs taxed against 
him after remand of case.^^ 


§ 75. Payment or Satisfaction after Com¬ 
mencement of Action 

Payment of the debt after commencement of action 
does not relieve the defendant of liability for costs. 

Payment or satisfaction of the debt after com¬ 
mencement of the action will not relieve defendant 
of liability for costs incurred up to that time.25 


P. ADMISSIONS, TENDEE, OE OFFER OP JUDGMENT 


§ 76. In General 

a. Tender or offer of judgment 

b. Notice or demand to admit facts 

ai. Tender or Offer of Judgment 

(1) General rules 

(2) Equitable actions 

(1) General Rules 

The right to save costs by making a tender or of¬ 
fering Judgment, being purely statutory, can be exercised 
only in the courts and proceedings contemplated by the 
statute. 

The right to make a tender or offer judgment for 
the purpose of saving costs is purely statutory, and 
such right can be exercised only in the courts des¬ 
ignated,^® and in the actions or proceedings which 
are clearly within the statutory terms.^^ The stat¬ 
utes may apply to actions in tort,^* as well as to 
actions on contract^® The object of the statutes 
IS to circumscribe and to arrest litigation by pre- 
ventmg trials, and thus to dimimsh the expenses 
arising from the same, and avoid the trouble and 
annoyance, as well as the costs, of a legal contro- 
versy.30 So, when plaintiff unites in the same ac¬ 
tion a claim that is not disputed with one that is, 


it has been held that defendant may remove from 
the controversy the undisputed claim by offer of 
judgment, and thus make the subsequent costs of 
the litigation depend on the result of the litigation 
in regard to the disputed claim.®! Denial of an in¬ 
junction against a threatened suit does not pre¬ 
clude a tender or payment into court to stop costs.®® 
The legal effect of a tender of costs by defendant 
IS an admission that he was liable therefor, and 
that a prior alleged tender was msufi&cient.®® 

Where a mechanic’s lien statute makes a provi¬ 
sion for a deposit of money by the owner in court 
to take the place of the property and to be subject¬ 
ed to the hen, such a provision supplants a general 
statute as to offer of judgment m actions general¬ 
ly.®^ An offer of judgment not in the form pre¬ 
scribed by the Lien Law may be presumed to have 
been under a general statute.®® 

Tender of specific property. In a replevin ac¬ 
tion, defendant cannot escape liability for costs by 
tendering the property m the midst of the trial m 
the intermediate court after an appeal from a jus¬ 
tice’s court, when all of the costs of the action have 
accrued.®® An admission in defendant’s answer 
that plaintiff was entitled to part of the property 


23. Md.—Getz v. Johnston, 125 A. 
689, 145 Md. 426. 

24. Iowa.—^McMains v. Cunnlngrham, 
264 NW. 830 

26. Ala —Schillmfirer v. Leaxy, 77 
So. 846, 201 Ala. 256. 

26. La—City Bank, etc, Co. v. 
Greene, 9 LaApp., Orleans, 116- 

Minn—^Thompson, etc., Mfg Co v. 

Perch, 81 N.W. 620, 78 Mmn. 620. 
Pa—^Bernstein v. Schutzman, 40 Pa. 
Co 807 

16 CJ p 76 note 81. 

27. Neb.—Johnson v. SutlilE, 28 N. 
W. 9. 17 Neb. 423. 

15 C.J p 86 note 14. 

Offers dlstULgulBlied 

Time when offer is made dlstm- 
STUishes ‘'offer to allow Judgment** 
from ‘*offer to confess judgment*' 
since primary purpose of each offer 
is to escape liability for costs,—^ 
Provident Life & Accident Ins. Co. v. 


Fodder, 198 N.B 698, 99 Ind.App. 
556. 

28. Wash.—^Patrick v. Ilwaco Oy¬ 
ster Co., 63 P2d 620, 189 Wash. 
152. 

16 C.J. p 7-6 note 88, p 86 note 14 [c], 
CdJ. 

29. N.T.—Bathgate v. Haskin, 63 N. 
Y. 261, reversing 5 Daly 361. 

16 C J. p 86 note 14 [aj. 

80. N.Y.—^Bathgate v. Haskin, su¬ 
pra. 

31. Nev.—BCerring-Hall-Mervln Safe 
Co r. Balliet, 190 P. 76, 44 Nev. 94, 
affirming 146 P. 941, 38 Nev. 164. 

Xn ZTew Toik, where pUuktiff 
sought egultable relief and money 
damages and defendant, willing to 
concede the former, sought a sever¬ 
ance of relief and to compel plain¬ 
tiff to accept Its offer, not yet made 
under formal method of offer, pursu¬ 
ant to Civ.Prac.Act S 177. it was 
held that court was without author¬ 
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ity to compel acceptance of such of¬ 
fer If offer properly made is not 
accepted, penalty is provided in mat¬ 
ter of costs after offer has been ten¬ 
dered and refused, dependent on final 
result. An offer to limit judgment 
which plaintiff demands to single 
remedy of eguitable relief and remit 
him to law damages at Trial Term 
IS not permissible under New York 
practice —Marguhs v. Solomon & 
Berck Co, 229 N.Y.S. 157, 223 App 
Div. 634 

32. Ga—Pool V. May, 168 SH 424, 
172 Ga 622 

33. Mo.—^BZnight v. Firemen’s Ins. 
Co. of Newark. N J.. 49 SW.2d 
682, 227 Mo.App. 426 

34. NY.—Ball V. Doherty, 128 N.Y. 
S. 1014, 144 App Div. 277. 

35. N.Y.—Salerno v. Vogt, 188 N.Y. 
S 664, 73 Misc. 64. 

3a Ark.—Spear v. Scott. 219 S.W. 
322, 142 Ark. 372. 
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sued for is insufficient to constitute a valid tender 
and a deposit in court of documents sued for, in 
response to a subpoena duces tecum, does not con¬ 
stitute a real tender of them.^^ 

(2) Equitable Actions 

Whether one seeking equitable relief has tendered 
money or other relief to which the defendant is en¬ 
titled may be considered on the question of costs, the 
general although not inflexible rule being that the plain¬ 
tiff who has made such tender can recover them, and 
that one who has not, cannot, and the fact that the 
defendant has or has not offered the relief subsequently 
obtained may likewise be considered. 

Where one who seeks equitable relief and who is 
not entitled thereto without first paying defendant 
money or giving him other relief fails to make ten¬ 
der thereof, he cannot recover costs,38 unless the 
tender, under the particular circumstances of the 
case, would be wholly nugatory ,48 but costs may 
properly be awarded against him.**! On the other 
hand, if he makes a sufficient tender and defendant 
refuses it, defendant may not recover costs,^2 
may be required to pay them.^3 However, the gen¬ 
eral rule IS not inflexible, and it has been held that 
if the conduct of defendant in refusing the tender 
does not appear to have been improper or vexa¬ 
tious, the court m its discretion may order each 
party to pay his own costs.^^ . To be sufficient the 
tender must be made before the bill is filed ,46 and 
the tender must be made good; if money is ten¬ 
dered complainant should not recover costs on a 
judgment in his favor if he has failed to make the 
tender good by bringing the money into court^^ 
Furthermore, the tender must be kept good.47 How¬ 
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ever, since the court is concerned with the substance 
of what was done and not with the form, a clear- 
cut statement that plaintiff stood ready to meet the 
requirements of the law has been held sufficient al¬ 
though there was no actual tender of the exact 
amount due;48 and offers in court made to counsel 
rather than to their clients directly have been held 
to suffice.49 It has been held that, where tender is 
insufficient because of the amount offered, costs 
should be awarded defendant and it has even 
been held that if the failure to make the proper ten¬ 
der is not pleaded as a defense the costs must abide 
the result, but that if defendant relies on the want 
of tender, and there is no unjustifiable resistance 
to taking a decree by plaintiff, the court will re¬ 
quire plamtiff to pay the‘costs of the proceeding.®^ 

Where defendant before a bill was filed offered 
complainant all of the relief subsequently obtained 
by the decree after refusal of the offer, the entire 
costs were properly taxed to complainant.®2 On the 
other hand, the fact that defendant does not tender 
an amount admitted to be due, although much small¬ 
er than the amount sued for, justifies the exercise of 
the discretion of the chancellor assessing the costs 
equally to the parties.®® A seller’s offer to rescind, 
made at the trial of the buyer’s suit to rescind for 
fraud is imavailing where the statutory require¬ 
ments for tender were not followed,®^ Where the 
vendor chose to consider a contract of sale as aban¬ 
doned, his failure to deposit the amount paid under 
the contract before the purchaser sued for specific 
performance rendered him liable for the costs of 
the trial court.®® 


37- Mo—O'Donniley v, Kinley, 286 
SW 140. 220 MoApp 284 

38. La—^Hart v PoUzzotto, 122 So. 
64. 168 La. 356. 

39. Ill—Hofiran v. Meek, 127 N,BJ. 
27. 232 Ill 403. 

16 C J. p 87 note 23. 

Cost of Invalid tender 

Defendant purchaser, refusing ten¬ 
der of title, invalid under statute, be¬ 
cause not made in presence of wit¬ 
nesses, IS not chargeable with cost 
of futile efCort to make tender — 
Norton v. Enos, 104 So 194, 168 La, 
423. 

40. Del—JefCens v William D- 
Mullen Co. ISO A. 39, 16 Del Ch 9. 

Befnsal of tender aubsaquently made 
Failure of rescinding purchaser of 
realty to tender reconveyance before 
commencing suit for moneys paid 
under contract does not entitle ven¬ 
dor to costs incurred at time of ten¬ 
der subsequently made which vendor 
dechned to accept.—Sutton v Mey- 
enng Land Co. 227 N.W. 783. 248 
Mich. 601. 


41. IlL—-Hogan v. Meek, 127 NB. 
27. 292 Ill. 403 

Mich.—McKenna v Kirkwood, 16 N 
W 898, 50 Mich 544. 

42. Ala.—Hamilton v. Terry Furni¬ 
ture & Loan Co. 91 So 489. 206 
Ala 622. 

Utah—^Evans v Houtz. 193 P. 868, 
67 Utah 216 

43. Ill—St George v. Bender, 174 
N.E 406, 342 Ill 296 

16 C,J. p 87 note 25 

44. NJ.—Hill V. White, 1 N.JBq 
•436 

15 C.J P 87 note 26 

45. IlL—Warshawsky v Glos, 96 N 
E 248, 251 IlL 377—Gage v Goudy. 
30 NJSl 820. 141 Ill 216 

Xo^a.—^Bare v. Wright, 23 Iowa 101 

Pa —McCormick v. Phillips Mfg Co, 
47 Pa.Super. 676 

16 C J. p 87 note 27 

Sufficiency of tender generally see 
infra 5 77. 

46b m—Wnght v. Glos. 106 N.B, 
200. 264 IlL 261. 
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Ohio—Galloway v Barr, 12 Ohio 364 
—^Dustin V. Newcomer, 8 Ohio 49. 

16 C J. p 88 note 29. 

4/7. Ala—Shaddiz v. Bilbro, 127 So 
227, 220 Ala 657 • 

Ill—Hogan V. Meek, 127 N.E. 27. 
292 Ill 403. 

48. IlL—St. George v Bender, 174 
NE 406, 342 111 296 

49. Ill—St. George v Bender, su¬ 
pra 

60. Vt—Cree v. Lord, 25 Vt. 498. 

51- Or —Security Sav, etc, Co. v. 
Mackenzie, 52 P 1046, 33 Or. 209. 

59. Ala.—Gallagher v. Witherington, 
29 Ala 420 

Wyo.—Metcalf v Hart, 27 P 900, 31 
P. 407, 3 Wyo 513, 31 Am.S R 122. 

15 CJ p 88 note 32. 

53. Tenn —Marks v. Marks, 1 Tenn 
App. 436. 

54. Mo.—^Beyer v. Conroys, Inc., 
App., 82 SW2d 763 

65. La..—^French v. Zbomitzy, 123 
So 177, 11 La.App 197. 
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1>. Notice or Demand to Admit Facts 

Under statutes so providing, costs of proving a fact 
may be imposed on a party wKo, on proper demand, un¬ 
reasonably neglects or refuses to admit it. 

In some jurisdictions statutes provide that any 
party by written notice may call on any other party 
to admit facts mentioned therein, and in case of 
neglect or refusal to make such admission, the cost 
of proving such fact must be paid by the party so 
neglecting or refusing unless the court certify that 
the neglect or refusal was reasonable or unless it 
shall direct otherwise. Such a statute provides 
only for a demand for an admission of facts to 
which one's adversary has no denial, and which are 
known to him, or the truth or falsity of which are 
easily ascertainable by him.5® It cannot be used 
to demand admissions of facts based on opinion, 
or matters as to which evidence would be inadmis¬ 
sible at the trial ^8 The statute does not authorize 
the trial court to strike out a demand for admission 
of facts, however, but only to certify at the trial 
that a refusal to admit was reasonable;®® facts 
within the party’s knowledge must be admitted, and, 
if he is unable to answer his rights are protected 
by the trial court’s holding the refusal to answer 
reasonable So, qualifications on a party’s admis¬ 
sions cannot be stricken out as irresponsive to the 
call, but may be treated as a refusal to admit.®^ 
Under a statute authorizing the court to apply 
remedial statutes to proceedings theretofore had, it 
has been held that a notice or a demand for admis¬ 
sions of fact could be made in an action commenced 
prior to the taking effect of the act providing there¬ 
for,®® and It may be made without first obtaining 
leave of the court.®® It is error to tax costs against 


a receiver who has no power to confess judgment 
for refusing to concede plaintiff’s cause of action, 
since such concession would have been tantamount 
to a confession of judgment,and it has been held 
that defendant refusing to comply with a demand 
to admit certain facts will be subjected to only half 
of the expense of proving them where some of them 
related to matters of which he probably had no 
knowledge.®® An application for attorney’s fees 
and expenses, incurred in obtaining witnesses to 
prove the claimed facts which the opposing party 
has refused to admit is properly denied where the 
amount asked^for is very large, the various items of 
expense are not set forth, and the absolute neces¬ 
sity of such evidence is not shown.®® 

§ 77. Essentials of Tender of Money 
a. In general 
b Amount tendered 
c. Keeping tender good 
d Time of making tender 
e. Pleading and provmg tender 

a. £a General 

The offer must amount to a legal tender, must be 
made according to statutory requirements and to the 
proper party, and must be absolute, unconditional, and 
certain. 

The offer must amount to a legal tender,®^ and 
must be made according to the requirements of the 
statute authorizing it®® It must also be absolute 
and unconditional.®® Hence, a tender on the con¬ 
dition that the amount tendered be accepted in full 
satisfaction of all demands is of no avail,al¬ 
though a tender of payment of a note secured by 


68- NY—Koppel Industrial Car & 
Equipment Co v Portalis & Co., 
196 NYS 24^ 118 Misc. 670 

Oontrovexted issua 

Second mortgagee whose proof of 
tender of overdue interest payments 
caused dismissal of complaint to 
foreclose first mortgage was not en¬ 
titled to attorney's fee under statute, 
where question of tender was a con¬ 
troverted issue —^Polish Women's Al¬ 
liance of America v Machalski, 6 N. 
E2d 622, 287 llhApp. 680. 

57- NY—^Koppel Industrial Car & 
Equipment Co v. Portalis & Co, 
196 N.Y.S 24, 118 Misc. 670. 

58. N.Y—^Koppel Industrial Car & 
Equipment Co v. Portalis & Co, 
supra 

68. N.Y.—^Banca Nazionale Di Cred¬ 
it© V. Equitable Trust Co of New 
York, 224 NYS 617, 620. 221 App. 
Div 556, disapproving Koppel In¬ 
dustrial Car & Equipment Co* v. 


Portalis & Co, 196 NYS 24, 118 
Misc 670. 

80. N.Y —^Banca Nazionale Di Cred¬ 
it© V Equitable Trust Co. of New 
York, supra 

61- N.Y - 7 -Corr v Hoffman, 220 N.Y 
S 65, 128 Misc 718 

6Q. NY —^Koppel Industrial Car & 
Equipment Co v. Portalis & Co, 
196 NYS 24, 118 Misc 670 

63. NY—^Koppel Industrial Car & 
Equipment Co v. Portalis & Co, 
supra 

64. NY—^Haebler v Crawford, 249 
N.Y.S. 184, 232 AppDiv. 122, re¬ 
versed on other grounds 179 N.B 
319, 258 NY 130, motion denied 
and remittitur amended 180 N.E 
368, 268 NY 607. 

65. N.Y —^Hart v Automobile Ins 
Co of Hartford, 246 NY.S 686, 
140 Misc. 399. 

86. Mich.—Colonial Theatrical En¬ 
terprises V. Sage, 276 N.W. 760, 282 
Mich 18. 


67- La —^Bconomon & Theodes v 
Tromatore & Co.,, 3 La App 295. 

Tex—Seaboard Bank & Trust Co v 
Amuny, Civ App , 6 S W.2d 186, af¬ 
firmed Amuny v Seaboard BanJi & 
Trust Co , Com App., 23 S W 2d 287. 

15 C.J. p 80 note 34 

68. La—^Hart v Pohzzotto, 122 So 
64, 3 68 La 366—George E Breece 
Lumber Co v Morns, 141 So 787, 
19 La App 876 

NY.—Caluori v Western Union Tel¬ 
egraph Co, 289 NYS. 349. 

15 C J. p 80 note 85 

68. US —^American Lumber & Mfg. 
Co V Equitable Life Assur. Soc. 
of U S, CC-AWis., 45 F2d 604 

La—Schramm v Toye Bros. Yellow 
Cab Co., 169 So. 116, amended 170 
So. 44. 

Tex—Olivaxes v Garcia, 91 S.W.2d 
1059, 127 Tex 112, a^rmmg^ CiV. 
App., 56 SW.2d 248 

16 CJ p 80 note 36. 

70- Colo—Butler v. Metcalf 30 P. 
253, 17 Colo. 58L 
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a mortgage on condition that the security be sur¬ 
rendered IS good,*^^ and a request for a receipt in 
full does not render a tender of an amount m full 
payment illegal in a state where all tenders contem¬ 
plate a full acquittance and discharge to those mak¬ 
ing the tender 72 The tender must also be certain,73 
but one which is capable of being made certain by 
mere computation will suffice 74 Furthermore, the 
tender must be made to plaintiff or to someone 
shown to be plaintiff's agent for receiving the mon- 
ey.75 The mere fact that the record shows that de¬ 
fendant was at all times ready to pay the amount 
has been held not sufficient where it was not ten¬ 
dered by the answer.76 As a general rule, an actual 
production and a proffer of the money is essential 
to constitute a valid tender.77 However, it has been 
held that an actual tender will be dispensed with 
where it is obvious that it would have been use- 
less.78 

b. Amount Tendered 

Unless the Insufficiency Is waived, a tender must 
be for the full amount of recovery, and should Include 
costs up to the time of tender as well as Interest if 
plaintiff IS entitled thereto. 


§ 77 

Unless the insufficiency is waived,79 m order to 
be available a tender must be for the full amount of 
recovery.80 If a less sum is tendered, the tender 
will not save defendant from costs no matter how 
small the deficiency may hcM It has been held, 
however, that where there was a trifling balance 
due, of the amount of which defendant was uncer¬ 
tain, his tender of the approximate amount author¬ 
ized an award of costs to defendant.82 

The offer should include costs up to the time of 
tender if made after suit brought,33 but this require¬ 
ment may be waived.34 It has been held that the 
party to whom a tender 'is made is not bound to in¬ 
form the party making it of the costs that have 
accrued, if no inquiry is made regarding the same 35 
If plaintiff is entitled to interest the tender must 
include mterest.33 

c. Keeping Tender Gk>od 

The tender must be kept good, and a deposit of the 
amount tendered in court Is, therefore, usually re¬ 
quired. 

The tender must be kept good,37 and for this pur- 


71. N.Y.—^National Bank of Roches¬ 

ter V Enon-Haines Realty Co., 206 
NTS 452, 123 Misc 878, af¬ 

firmed 209 NTS 522, 213 App. 
Div 64 

72. La.—Suspendo Sales Corpora¬ 
tion V Bradley & Courregre, App., 
177 So 386. 

73. Tex—^Moore v Studebaker Bros 
Mfgr Co, Civ App, 136 BW, 570 

74. Tex —^Moore v Studebaker Bros. 
Mfgr Co, supra. 

15 C J. p 80 note 39 

75. Mo—^Road Dist. No. 41, Henry 
Tp, Vernon County, v. Jackson, 
281 S.W. 1043, 208 Mo.App. 194 

Ttt. Tex —^Reynolds v. Reynolds, Civ 
App, 224 S W 382 

Necessity of pleading* and proving 
tender see infra § 77 e. 

77- Ala—^Eudulph v. Wagner, 36 
Ala 698 

78. Iowa —Sherwood v. Greater 

Mammoth Vein Coal Co, 186 NW 
279. 193 Iowa 366 

La—Crochet v Faust, 137 So. 361, 
17 La App 685—^Allen Douglass & 
Co V Marine Bank & Trust Co., 
123 So 186, 11 La App 63 

16 C J p 80 note 42 

79. Iowa—Sheriff v Hull, 87 Iowa' 
174 

16 CJ p 81 note 43 

80. US—Poliak V. Kahn, DC La., 
17 PSupp 760 

Mo.—Road Dist No 41, Henry Tp, 
Vernon County, v Jackson, 231 S 
W 1043, 208 MoA.pp. 194. 

16 C.J. p 81 note 44. 




Tendsv held insufllcient 

In action for malicious, willful in¬ 
jury to property by conduct of cred¬ 
itor under power of attorney in ex¬ 
ecuting assignment of debtor’s wages 
in amount exceeding indebtedness, 
tender of excess was insufiBLcient to 
warrant exclusion of costs from 
judgment—Reilly v. Sachs, 272 NT. 
S 125, 161 Misc 699. 

81. Del —Lofland v. Emory, 2 Del. 
297. 

Tex—^Manon Mach Foundry & Sup¬ 
ply Co. V Peck, Civ App., 282 S.W. 
926. 

82. Cal.—^Bailey v Moshier, 169 P 
913, 86 Cal App 346. 

83. Anz—^Betancourt v. Logia Su- 
prema De La Alianza Hispana- 
Americana, 88 P.2d 83, modifying 
86 P2d 1026 

Cal—Rottman v Hevener, 202 P. 

334, 54 Cal App 486. 

Iowa—^Means v City of Boston, 241 
NW. 671, 214 Iowa 948 
Minn—Grill v Blakeborough, 249 N 
W. 194, 189 Minn. 354 
Miss —^Loius Cohn Bros. v. Lovell 
Lumber Co, 100 So. 188, 136 Miss. 
716. ' 

Mo.—^Road Dist No. 41, Henry Tp, 
Vernon County v Jackson, 231 S 
W 1043, 208 MoA.pp 194—Wolff 
V. Hartford Fire Ins. Co., 223 S.W 
810, 204 Mo App. 491. 

N.J—Jackson v. United Ry. Signal 
Co, 126 A 296, 100 NJ.Law 317 
N.Y—Caluon v Western Union Tel¬ 
egraph Co., 289 N.T.S. 349. 
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Wash.—^Van Zonneveld Bros. & Phil- 
lipo V. Watson, 292 P 429, 169 
Wash 182. 

15 CJ p 81 note 46 
XdablUty of gruuantors 

Where continuing guaranty "up to 
the amount of three hundred dollars" 
was such that guarantors did not 
assume liability for any attorney's 
fees, interest, or costs not included 
within the three hundred dollars, but 
guarantors did not tender three hun¬ 
dred dollars until after suit had been 
filed, and did not include tender of 
court costs already incurred, guar¬ 
antors were, nevertheless, liable for 
costs—George Moroy Cigar & To¬ 
bacco Co. V. Hennques, La,App, 184 
So. 408. 

84. Ark—^Thompson v Baxter, 88 
SW, 986, 76 Ark 326. 

16 C J p 81 note 47. 

86. Vt.—Smith V. Wilbur, 85 Vt. 133. 
15 C.J. p 81 note 48. 

88. La —^W. K Neckwear Co. v. 
Rabinowitz, 133 So. 460, 16 La App. 
93—Stewart v. Segal, 126 So. 718, 
13 La App. 359 

Minn—Gnll v Blakeborough, 249 N. 

W. 194, 189 Minn 364. 

N Y.—Golo Slipper Co v, Grossman, 
189 N.Y S 91 

15 CJ p 81 note 49. 

87. U S.—Virginia Bridge & Iron Co, 
V Camp, DC.Pla, 298 F. 610, re¬ 
versed on other grounds, C.(JA., 
11 F 2d 589. 

S.C—^Keese v. Parnell, 182 S.E. 820, 
134 S C 207. 

16 C J. p 81 note 60. 
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pose it is the almost universal rule to require a 
deposit of the amount tendered in court.** When 
money is deposited in court, it becomes the credi¬ 
tor's money and the debtor cannot dispute his 
rig^ht to It;** but unless this is done the money is 
not necessarily within the control of plaintiff who 
may be entitled to it.** 

d. Time of Making Tender 

statutory requrrements as to the tune for making, 
if any, must be met, otherwise a tender at any time be¬ 
fore suit brought Is sufficient. 

Where a statute prescribes the time within which 
tender must be made, it will be ineffectual if not 
made within the time prescribed.* ^ In the absence, 
however, of any special statutory provision as to the 
time of making tender, a tender may be made at any 
time before suit brought.*^ 


e. Pleading and Proving Tender 

The tender should be pleaded and proved on the 
trial. 

In order that a tender may be available to prevent 
costs it should be pleaded** and proved on the tri¬ 
al. *4 The plea should allege tender and payment 
into court of a specific sum, and should state with 
certainty when and under what circumstances such 
payment was made,** and a plea alleging tender aft¬ 
er filing of the complaint will be demurrable, unless 
It expressly shows that the action had been com-, 
menced ** A defendant is not estopped, in a plea 
of tender to plaintiffs attorney before the entry 
of the action, to allege that the sum tendered was 
the amount of the debt claimed and costs, because 
the declaration contains two counts, one of which is 
for money had and received to a larger amount than 
the sum tendered.**^ Proof of tender entitles the 


Tender lield snllLoient 

Plaintilf owned mortgrage on de¬ 
fendants* property securing- note con¬ 
taining notation of office address of 
plaintilTs attorney. Defendants sent 
amount of mortgage to bank where 
it was garnished by attorney to pay 
debt defendants owed him. The suit 
of attorney was afterward settled, 
and he brought suit for plaintiflC to 
foreclose mortgage, in which foreclo¬ 
sure was denied and defendants were 
given costs. It was held that proper 
tender was made in first Instance 
which was kept good, and defend¬ 
ants should not be held for costs or 
attorney's fees —Tucker v. Lowen- 
thal, 204 P. 773, 118 Wash. 638 

88. US,—^Board of Public Instruc¬ 
tion for Brevard County v. Osburn, 
CCAFla, 101 P.2d 919—Holyoke 
Water Power Co, v. American Writ¬ 
ing Paper Co., D.C.Ma8s., 9 P. 
Supp. 451—^Holyoke Water Power 
Co V. American Writing Paper Co, 
D.CMass., 8 FSupp. 656 
Ga.—^Davis v. Metropolitan Life Ins 
Co.. 172 S.B. 467, 48 Ga.App 179. 
Ky —M. P. Brothers Co. v. Kirk¬ 
patrick. 283 S.W. 424, 214 Ky 560 
Md —^Forwood v. Magness, 121 A. 855, 
142 Md 1. 

Mo —Stark v. National Council 
Knights and Ladies of Security, 
App, 278 SW 183, conforming to 
mandate, State ex rel National 
Council of Knights and Ladies of 
Security v. Allen, 269 S W. 388, 306 
Mo. 633, and reversing Stark v. Na¬ 
tional Council Knights and Ladies 
of Security, App., 269 S W. 522— 
Bothmann v Metropolitan Life Ins. 
Co, App., 281 SW 1007, reversea 
on other grounds 252 S.W 652, 299 
Mo 269 

Mon-t—Stagg v Broadway Garage 
Co, 286 P. 415, 87 Mont 254—Lew¬ 
is V. Pennock, 219 P. 631, 68 Mont. 

448. 


NT.—Rush V. Wagner, 171 Is.Y.S 
817, 184 App Div 602 
Ohio—Gares v. Stever, 5 Ohio NP, 
N S , 189—Gares v Stever, 4 Ohio 
N.P..NS, 462 

Tex—^Feder-Gregg Shoe Co. v Big 
Pour Shoe Store Co., Civ.App, 284 
SW 717 

15 C J. p 81 note 61. 

Not subject to rule of court 
Deposit of tender to entitle de¬ 
fendant to award of costs need not 
be made subject to a rule of court 
—Atlanta Table Co. v. Brenner, 168 
A. 822, 11 NJ.M1SC. 814. 

Stakeholders 

(1) In action for proceeds of oil 
run through d€fend€uit*s pipe line, 
where defendant alleged conflicting 
Claims and claimed to be stakeholder, 
its failure to tender into court 
amount in controversy precluded re¬ 
covery of costs and* attorney’s fees 
—Graham Refining Co v. Graham Oil 
Syndicate, TexCivA^pp, 262 S.W, 142 

(2) In suit by certain employees 
and materialmen against railroad 
subcontractor, railway company and 
contractor are not entitled to attor¬ 
ney’s fees as stakeholders, where 
they did not pay into court, amount 
found due from them to subcontrac¬ 
tor—^Texas Bldg Co v Collins, Tex 
Civ App,, 187 SW 404 

(3) However, it has been held that 
one occupying the position of de¬ 
pository or stakeholder, who admits 
his liability to whichever party the 
court may determine entitled to sum 
claimed, need not deposit it in court 
unless court so directs, and that 
such stakeholder may recover his 
costs, notwithstanding his failure to 
pay fund Into registry of court — 
Butler V Jenkins Oil Corporation, 
Civ App, 68 S.W 2d 248, affirmed 97 
S.W.2d 466, 128 Tex. 856. 
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89. Iowa—Johnson v. Triggs, 4 
Greene 97. 

Mo — ^Atkins V Ost. 86 S W, 90S, 112 
Mo App 266. 

N.T—Wilson v Wilson, 131 NTS- 
81, 73 Misc 580. 

|l5 CJ. p 82 note 52. 

90. N.T—^Wilson v Doran, 39 Hun 
88, reversed on other grounds 17 
NB 688, 110 NY. 101. 

91. Or—^Harrison v. Beals, 222 P. 
728, 111 Or 563 

Vt—Willey V Laraway, 35 A, 436,. 

64 Vt 666 
15 C J p 82 note 54 

92. Ill.—Sweetland v Tuthill, 54 IlL 
215 

93- U.S.—^Board of Public Instruc¬ 
tion for Brevard County v. Osbum,. 
CCAFla, 101 F2d 919 
Md —^Forwood v Magness, 121 A. 

855, 142 Md. 1. 

15 C J p 82 note 56. 

94. U S —Board of Public Instruc¬ 
tion for Brevard County v. Osburn, 
CCAFla, 101 F.2d 919 

Ill. — Cotes V. Rohrbeck, 28 NE 1110, 
139 Ill 532. 

La—^Kenner v Larrabee, 136 So 916,. 

17 La App 602. 

Burden on defendant 
Burden is on maker of note, in. 
order to defeat right of holder to 
recover costs accruing after maturi¬ 
ty, to allege and prove that he was 
able and willing to pay note at time 
and place fixed, and bring money into 
court for plaintiff, although plain¬ 
tiff had not presented note at time 
and place fixed.—^Maddock v. McDon¬ 
ald, 227 P 468, 111 Or. 448. 

95. N.T—^People v. Banker, 8 How* 
Pr 258 

90. Ind.—Ireland v. Montgomery, 84 
Ind 174. 

97- NISL—Sawyer v. Baker. 20 NJBL 
625. 
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party pleading it to costs only when it is pleaded 
as a sole defense.^s 

§ 78. Essentials of Offer 

a In general 

b. Writing 

c. Contents 

^ d. Signature, acknowledgment, and affi¬ 
davits of authority 
e. Time of making 
f Notice, service, and filing 
g. Abandonment or withdrawal 

a. In General 

While there is no presumption that a partner has 
authority to offer judgment binding his copartners, the 
cases are not m harmony as to the effect of an offer 
made by one of several defendants. 

Where there are several defendants, the decisions 
are not in harmony as to the effect of an offer made 
by part of the defendants. In some jurisdictions, it 
is held that an offer by one of two or more defend¬ 
ants is unavailing where not binding on the oth¬ 
ers,but that when an offer is made by one, and 
the suit IS so situated that plamtiff on accepting it 
may enter judgment to the effect offered against all, 
plaintiff must accept it or proceed at his peril as to 
the future costs.^ On the other hand, it has been 
held that where one of several defendants offers to 
confess judgment for a certain sum, and such offer 
is not accepted, and plaintiff fails to recover more 
than was offered, such defendant is entitled to 
judgment against plaintiff for his costs from the 
time of such offer.2 There is no presumption that 
one partner has authority to offer judgment binding 
his copartner.® 


b. Writing 

The offer must be In writing If the statute so requires, 
and In some, but not all. Jurisdictions, it may be made 
in the answer. 

If the statute so requires the offer must be in 
writing^ Some cases hold that the offer must be 
made in a separate wntmg and not in the answer,® 
while others hold that it may be made as well in 
the answer as in a separate writing.® 

c. Contents 

The offer must be absolute and unconditional, and 
definite as to amount and person to whom the sum Is 
due. Interest should be included if due, and costs should 
be tendered If required by statute, but payment into court 
of the money offered at the time of the offer Is not es¬ 
sential. 

While the disregard of unessential technicalities 
will not vitiate the offer,^ it must, nevertheless, be 
so distinctly made that there is no room for conflict¬ 
ing affidavits as to the fact of its having been made.® 
It must be absolute and unconditional and so un¬ 
qualified that final judgment may be pronounced on 
it.® It should be for a definite sum,i® and must not 
include items other than those sued on.^^ It should 
definitely state to whom the amount offered is due,^® 
and it should be an offer to allow judgment, and 
not to pay a specified amount if plaintiff “will dis¬ 
miss the action.''!® a. tender of money has been held 
not an offer to allow judgment and a statement 
by defendant in its original answer that it was 
ready to pay plaintiff the amount alleged on the 
signing and delivery by him of a receipt, release, 
and acquittance, and depositing m court the amount 
does not constitute an offer to allow judgment to 
be taken.!® So, an admission in defendant's an¬ 
swer in replevin that plamtiff was entitled to part 
of the property sued for is insufficient to constitute 
an offer m writing to compromise.!® The offer 


9& Conn —^Katz v. Commercial Bank 
& Trust Co, 127 A 920, 102 Conn 
67. 

99. NY—^Fnedman v. Blauner, 126 
NB 443, 227 NY. 327, reversing 
176 NYS 899, 188 AppDiv 919 
—Kuhs V. Flower City Tissue 
Mills Co., 179 N.Y.S 460, 89 App. 
Div. 639, decision amended 179 N. 
YS. 980, 190 AppDiv 928 
16 C.J. p 82 note 63 [a] (1), [bj. 

1. N.Y.—La Forge v. Chilson, 5 N. 
Y.Super. 762, Code Rep,N.S., 169. 

a. Ohio—New York, etc, R Co. v. 
Clark. 43 NIL 1038, 64 Ohio St. 
509 

& N.Y.—Friedman v. Blauner, 126 
N.B. 443, 227 N.Y. 327, reversing 
176 N.Y.S. 899, 188 App.Div. 919. 


4. Neb.—Underhill v. Shea, 31 NW. 
510, 21 Neb. 164. 

16 C.J. p 82 note 64. 

5. Wis.—Tullgren v Kaxger, 181 N. 
W. 232, 173 Wis 288. 

16 C.J. p 82 note 66. 

ft Idaho—^Rich v Stephenson, 32 P. 

2d 848, 54 Idaho 423 
Mo—^Thomas v. Boatright, 263 S.W. 

464, 217 Mo App. 278. 

Or—^Hammond v Northern Pac. R. 

Co., 31 P. 299, 23 Or 167. 

7. Kan.—^Masterson v. Homberg, 29 
Kan. 106. 

a, N.y —^post V New York Cent R. 
Co, 12 How,Pr. 662. 

9. Ark.—Shepard v. Dudley, 201 8* 
W 1112, 132 Ark. 608. 

Form and sufficiency of offer to sup¬ 
port a Judgment on offer see the 
C.J.S. title Judgments i 181, also 

33 &. 


84 CJ. p 185 note 68-p 188 note 

85 

10. NY—Smith V. Bowers, 8 NT. 
CivProc. 72. 

16 C.J p S3 note 69. 

11. Iowa—^Phillips V. Shearer, 9 N. 
W. 218, 56 Iowa 261. 

12. U S.—^Flannery v. New England 
Transp. Co , D.C N.Y, 168 F 397. 

13. Iowa—Quinton v. Van Tuyl, 30 
Iowa 554 

15 CJ p 83 note 72. 

1ft Ohio—Gares v. Stever, 5 Ohio 
N.P..N.S., 189 

Or.—^Harrison v. Beals, 222 P. 728, 
111 Or. 668. 

16. Colo —Barvey v. Denver, etc, R 
Co, 189 P. 1098, 66 Colo. 670. 

le. Mo.—O'Donnlley v. Kinley, 286 
S.W. 140, 220 Mo.App. 284. 
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must, if required by statute, also tender costs,!^ and 
should include interest if interest be due;i8 but the 
offer need not include costs where the statutes do 
not so require,!^ as where under the applicable stat¬ 
ute the offer of judgment for a specified sum car¬ 
ries the costs.20 It is not essential lo the sufficiency 
of an offer of judgment that the money offered 
should be paid to the clerk of the court at the time 
the offer is made.^i The sufficiency of an offer of 
a portion of the amount claimed, in an action to en¬ 
force a materialman's lien, was held not affected by 
failure to offer a hen, where the judgment en¬ 
tered provided for a special lien in accordance with 
plaintiff's petition.22 

d. Signature, Acknowledgment, and Affidavits 
of Authority 

The offer In writing must be signed and acknowl¬ 
edged as required by statute, and if signed by an agent 
or attorney, affidavits showing his authority must be an¬ 
nexed If the statute so requires. 

The offer in writing must be signed by defend¬ 
ant,23 or by his agent^^ or attorney.25 Under stat¬ 
utes authorizing defendant to make an offer and 
providing that unless such offer is subscribed by the 
party making it, his attorney must subscribe, the 
words “defendant” and “party” include all defend¬ 
ants except where special provision is made for an 
offer by less than all defendants; hence, an offer 
reciting that defendant copartners offered judgment 
against them for a fixed amount signed by only one 
partner and not subscribed as required by statute so 
as to bind the other is unavailing against the latter 
and IS a nullity except as to the subscribing part¬ 


ner.26 If the statute requires an affidavit show¬ 
ing the attorney’s authority to be annexed to the 
offer, It will be a nullity without such affidavit; no 
amendment of an offer defective in this respect can 
be made, and plaintiff docs not waive the defect by 
refusing the offer and proceeding in the action,37 
which he is at liberty to do as if no offer had been 
madc.28 Nevertheless, where the affidavits as to the 
authority to make certain offers were verified by 
the managing clerks of defendants' attorneys, it was 
held That the omission to annex the proper affidavit 
was merely an irregularity which was waived by the 
acceptance of the offers and the entry of judgment 
thereon 20 An acknowledgment of authority to act 
for another is not the equivalent of an affidavit that 
the agent or attorney is authorizcd.30 If the offer 
is made by defendant himself no acknowledgment is 
necessary.31 

e. Time of Making 

The offer must be made after commencement of an 
action and before trial as required by statute. 

An offer of a designated amount for damages can¬ 
not be considered an offer of judgment such as 
would operate to deprive plaintiff of costs where 
no action had been commenced when the offer was 
made.32 Under a statute providing that defendant 
may, before trial, serve a written offer of judg¬ 
ment on plaintiff, which plaintiff may “within ten 
days thereafter,” accept, etc., an offer to be of any 
effect hiust be served at least ten days before the 
action is reached for trial.33 Where a statute re¬ 
lating to “confessions of judgment at any time be¬ 
fore a trial” provides that, if plaintiff shall not rc- 


17. tJ.S—The Bluoflelds, DC.Ala.. 
273 F 268. 

Cal —^Rottman v. Hevener, 202 P. 

384. 54 CalApp. 485. 

15 O.J. p 88 note 74. 

Prayer for costa 

An otter to confess Judgment was 
not sufficient, where defendant not 
only did not otter to confess for 
costs, but prayed for costs In his 
own behalf.—Shepard v Dudley, 201 
SW. 1112, 132 Ark. 608. 

18. Mont.—Pape v Chauvin-Pant 
Fnmilure Co., 65 P* 424, 25 Mont. 
417. 

N.T—Rosenblatt v. VJlllamena, 107 
N.TS 91. 

Offer hold snlllolamt in action In 
Justice's court, where It did not ap¬ 
pear whether offer, or verdict in 
same amount was exclusive or inclu¬ 
sive of Interest, as agrainst conten¬ 
tion that defendant did not offer any 
Interest on account involved^—^Rich 
V. Stephenson. 32 P 2d 848, 54 Idaho 
423. 

19. ]^ev.-—Herring-Hall-Mervlq Safe 


Co. V. Balllet, 190 P. 76, 44 Nev. 
94, affirming 145 P. 941, 38 Nov. 
164. 

90. Answer held anffllolent as offer 
of Judsrment to relieve defendant of 
costs on plaintiff’s refusal of offer, 
although defendant prayed that com¬ 
plaint be dismissed and that plain¬ 
tiff take nothing and defendant re¬ 
cover costs.—^Rich V, Stephenson, 82 
P2d 848, 54 Idaho 423. 

91. Neb —^Washington Security Stale 
Bank v. Waterloo t/odge No. 102, 
122 N.W. 992, 85 Neb. 265. 

98. Mo—boleman Lumber Co, v. 
Richardson, App., 266 S.W. 754. 

93. Nebc-r»OssenlcoS> v. Akeson, 19 N. 
W. 709, 16, Neb, f 22. 

N.T —^Brldenbecker v. Masons 16 
How IT 203. , 

94. N.T—^Bridenbecker v. ’ Mason, 
4 supra, 

16 C J. p 88 note 78. 

195. Mo.-r-Parr v. Chicago, eta, B. 
Co., 184f S.W. 1163, 194 Mo.App. 
416.,’ ^ . ,11 ■ • . . 

32 & 


N.T.—-Brtdenbocker v. Mason, 13 
How.Pr. 203. 

15 C.J p 88 note 79. 

96. NT-—Friedman v. niauner, 126 
N.JGl. 443, 227 N.T. 327, reversing 
176 N T.S 890, 188 App.DIv. 919. 

97- NT.—Riggs V. Waydell, 17 Hun 
515, dismissing appeal, 78 N.T. 586. 

15 C.J. p 88 note 80. i 

98. N.T.*—McFarren v. St Johh, 14 
Jriun 887. 

99- N.T —Oltiaens* Nat Bank v. 
Shaw, 46 Hun 589. 

30. N.T.—Friedman v. Blauher, 126 
N.to. 448, 297 N.T. 327, fevorSing 
176 N.TS 800, 188 App.Div, 910. 

31- N.T.—paster V. Stutpm* 27 N.T. 
S. 1000, 7 Misc. 526. 

39- ND.—Ryding v. Hanson, 162 N-* 
W. 120, 80 N.D 99. 

33. N.T.—Herxnan v. Lyons, 10 Hun 
111, 2 Abb N Cas, ’90“^arcs v. Mat¬ 
thews, 16 NT.S 510. 

15 88 note 87. 
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cover a more favorable judgment, defendant shall 
recover from plaintiff the costs occasioned subse¬ 
quent to the offer, and another statute relative to 
confessions of judgment ‘^before an action for the 
recovery of mone/* provides that, if plaintiff shall 
afterward commence an action and not recover 
more than the amount so offered to be confessed, 
he shall pay all costs of the action, an offer made 
before suit brought is not good, as the pendency of 
an action is clearly contemplated.^^ 

f. Notice, Service, and Filing 

The defendant must comply with statut 4 )ry require¬ 
ments as to notice, service, and filing of the offer. 

All offer of judgment by defendant, to be effec¬ 
tive, must in some way be brought to the notice of 
the opposite party.35 Whiat steps will be effective 
for this purpose must depend on the provisions of 
the controlling statute which must be strictly con¬ 
strued 36 If the statute requires service of the of¬ 
fer of judgment on the opposite party, such service 
IS necessary to give the offer effect,3? unless 
waived.36 If the statute requires the offer to be 
made in open court, on notice to the opposite party, 
this is a condition precedent to the effectiveness of 
the offer.3 6 So, where the statute requires the of¬ 
fer to be made in the presence of plaintiff, it is not 
sufficient that it was made merely in the presence of 
his attorney.^® Where statutes provide that after 
suit brought defendant may offer in court to con¬ 
fess judgment for part of the amount claimed, etc., 
or that defendant may at any time before trial serve 
on plaintiff or on his attorney an offer to allow 
judgment against him, an offer not made in open 
court, nor served on plaintiff out of court, is insuf- 
fiaent.4^ Also, under some statutes it is necessary' 
that the offer of judgment should be filed with the 
court.42 The name of an assignor of a note, made 
a defendant to answer as to the assignment, need 
not be noticed in an offer by the maker of the note 


to confess a judgment for a given sum, as the offer 
IS of itself an admission of the assignment and a 
waiver of any further proceedings.^3 

g. Abandonment or Withdrawal 

An appeal from the Judgment by the defendant or 
hfs rejection of a condition to acceptance of the offer 
constitutes an abandonment or withdrawal. 

An offer to confess judgment is abandoned where 
defendant appeals from the judgment.^^ Where 
plaintiff accepts an offer of judgment on condition 
that the judgment shall include costs, and the con¬ 
dition is rejected by defendant, his rejection 
amounts to a withdrawal of his offer and leaves the 
party standing with respect to costs as though the 
offer had not been made.^3 

§ 79- Acceptance of Tender or Offer 

Generally If the accepted tender Is made before suit 
the defendant Is entitled to costs provided the money 
18 brought into court, whereas If the plaintiff accepts 
a tender made after suit the defendant pays the costs 
up to that time and the plaintiff Is liable for those In¬ 
curred after acceptance. In the case of an accepted 
offer of judgment the liability for costs depends upon 
controlling statutes which vary in the different jurisdic¬ 
tions. 

On acceptance of tender made before sujt brought, 
the money having been paid into court, plaintiff is 
not entitled to recover costs.46 On the contrary, 
where defendant pleads tender before suit brought 
and pays the money into court, and plaintiff accepts 
the tender, the money will be paid over to plaintiff 
and judgment rendered against him for costs but 
if the money is not brought into court the judgment 
should be against defendant for the amount of the 
tender and the costs.^3 

If plaintiff accepts a tender made after suit 
brought, defendant pays the costs up to that time,^3 
but he IS not liable for any further costs and 
plaintiff is liable for costs only after acceptance,®^ 
but to this extent at least he is liable for costs.®2 


34. Ind —^Homer v. Pilkington, 11 
Ind 440. 

35. Pa—^Driesbach v. Morns, 94 Pa. 
23 

36. Iowa—Lingo V Belt, 201 N.W. 
5, 198 Iowa 1276. 

87. Minn—Thompson, etc,, Mfg Co. 
V Perch, 81 NW. 620, 78 Minu. 
520 

15 C.J. p 84 note 91 
SSk N.T —^Noonan v. Smith, 12 Abb. 
NO 337, affirmed 84 N.Y 672 

39. XJ.S.—^New Providence Tp v. 
Halsey, 6 SCt 764, 117 US. 336, 
29 L Ed. 904. 

15 C.J. p 84 note 93. 

40 . Iowa—Lmgo v. Belt, 201 N.W. 
" 6, '198 Iowa 1276 

20 O. 


41. Neb—Rose v Peck, 26 N.W. 363, 
18 Neb 629 

15 CJ p 84 note 94. 

42. NT.—People v Wells, 113 NY 
S 880, 61 Misc, 356 

43. Ind,—^Harris v. Dailey, 16 Ind 
183. 

44. Ark—Ayers v Jones, 106 S-W. 
1171, 85 Ark 28 

45. Neb—^Palmer v Styles, 110 N 
W 1004, 78 Neb 362. 

48. Ohio—^Poote V. Palmer, Wright 
386 - ' * 

47. Ala.—^Hanson v. Todd, 10 So 
354. 95 Ala 328. 

15 C.J. p 76 note 86 ^ 

48. Ill.—Monroe v, Chaldeck, 78 Ill. 

429, ‘ 


Ky—Wright v Monroe Lumber Co., 
160 S.W. 788, 156 Ky 83 

49. Neb.—^McEldon v. Patton, 93 N. 
W 938, 4 Neb ,Unoff.. 269. 

15 C J p 75 note 88 

50. U S —^Leitch v. Union R. Transp. 
Co., D.CIll., 16 PCas.No.8,224. 

Iowa—Shemt v. Southern, 10 Iowa 
416. 

Okl —Ransom v Capron Hardware 
Co, 166 P. 1166. 

51- Ky—^Noland v Pope, 7 J.J. 
Marsh 137. 

Me.—^Kennebec Purchase v. Davis, 2 
Me 352 

16 CJ p 76 note 90. 

58. Mo.—Haeussler v. Duross, 14 
Mo.App. 103. 
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A tender made and pleaded after suit has been 
brought on the demand does not entitle defendant 
to recover of plamtiff that part of the court costs 
which had been incurred before the tender was 

niade.53 

Under some statutes, where an offer of judgment 
has been accepted, defendant is entitled to costs 
from the time of the offer, and plamtiff is entitled 
to no costs thereafter, although the offer was not 
accepted until a subsequent term,®^ Under a stat¬ 
ute giving plaintiff a certain time to accept the of¬ 
fer, in which C 2 ise judgment shall be entered ac¬ 
cordingly, it has been held that defendant cannot 
recover costs if judgment is rendered on the con- 
fession,56 but such judgment carries the costs to 
the time of acceptance even though subsequent to 
the offer and prior to the acceptance the case came 
on for trial and additional costs were thus added.^® 
Construing such a statute, however, the view has 
been taken that where, after the making of an of¬ 
fer of judgment, both parties notice the cause for 
trial, and thereafter, and within the time allowed, 
plaintiff accepts the offer, defendant is not entitled 
to costs after the service of the offer, and plamtiff 
is entitled only to costs accruing before notice of 
trial.®7 Under a statute giving defendant costs as 
of course, where the recovery is insufficient to enti¬ 
tle plamtiff to costs, if plamtiff accepts an offer of 
judgment for a less amount than will entitle him to 
costs, defendant is entitled to costs,®® 

§ 80. — Time for Acceptance 

Although statutes give the defendant the right to 
have the court fix a time for acceptance of his offer, 
It IS not void merely because no time was fixed; but 
an unaccepted offer has no effect until expiration of the 
time allowed by statute for its acceptance. 

An offer has no effect whatever until expiration 
of the statutory time for its acceptance imless ac¬ 


cepted before that time;®® hence plamtiff is not af¬ 
fected by an offer not accepted by him m case the 
trial comes on and is concluded within the time al¬ 
lowed for its acceptance.®® By statutory provision 
defendant may be given the right to have fixed by 
the court the time within which plaintiff may ac¬ 
cept his offer to be defaulted for a specified sum; 
but an offer is not void merely because no time is 
fixed for acceptance,®^ 

§ 81. Refusal of Tender or Offer 

An unaccepted tender can be used only In determin¬ 
ing the liability for costs; and a plaintiff justified in 
disregarding a defective offer is entitled to costs on 
recovering. 

A tender which is not accepted can be used after 
verdict only for the purpose of enablmg the judge 
to determine who shall pay the costs.®2 Where an 
offer is so defective as to justify plamtiff in disre¬ 
garding it, he is, on recovering, entitled to costs.®® 

§ 82. -Where Judgment Less Favorable 

than Tender or Offer 

a. In case of tender 

b. In case of offer 

a. In Case of Tender 

Where a rejected tender Is made before su^t, on 
failure to recover a more favorable judgment the plain¬ 
tiff must pay the defendant’s costs; but if the tender is 
made after suit, the plaintiff Is ordinarily entitled to 
costs up to the time of the tender and liable for sub¬ 
sequent costs. 

Where before suit brought defendant tenders to 
plaintiff the money or other relief to which he 
thinks he is entitled, and plaintiff refuses to accept 
it, on failure to recover a more favorable judgment, 
plaintiff is not entitled to recover, costs,®^ but, on 
the other hand, he must pay defendant's costs.®® 


53. Ala—Jaffe Jewelry Co v. Mls- 
worth, 56 So. 457, 1 Ala.App. 466 

15 C.J. p 76 note 92. 

54 . Me—^Hartshorn v, Phlnney, 48 
Me 300 

16 G.J p 76 note 94. 

55. Mo.—Lee v. Stem, 22 Mo. 576. 
16 ai. p 76 note 96. 

56. Mo.—Culmer v City of Glasgrow, 

App. 210 S.W 916—Haffner v. 
Tamter, 204 S.W. 966, 200 Mo. 

App. 1. 

57- NY—Van Allen v Glass, 16 N 
T.S. 261, 60 Hun 546, 21 N.T.Civ. 
' ProG. 127. 

16 CLJ. p 76 note 98. 

56i NT.-—Johnson v, Sagar, 10 How. 
Pr. 662. 

15 C.J. p 76 note 99 


59- Cal—Scammon v. Penio, 14 P. 
98, 72 Cat 393. 

60b Cal.—Scsjnmon v. Demo, supra. 

6X. Me—Woodcock v. McCormick, 
65 Me 532—Gilman v. Pearson, 47 
Me 852 

15 C J p 87 note 21 

62, N C,—Blanton Grocery Co. v. 
Taylor, 78 S.B 276, 162 NG 307. 

sa NT.—^Pnedman v Blauner, 126 
NB, 443, 227 NY 327, reversing 
176 NT.S 899, 188 App.Div. 919. 

04b ' U S —^McCrary v New York Life 
Ins. Co., C.C.A.Neb, 84 P.2d 790— 
In re Kolb Carton Co, C.C A Conn, 
9 F2d 706, mandate amended 11 F 
2d MIL 

Ala—^Ham Turpentme CC. v. Mizell, 
Ifb So. 872, ^6 Ala. 143. 
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La—Nichols v. Montegudo, App., 
162 So. 460—^Roy v Normand, 2 
La App 310. 

NY—National Bank of Rochester v. 
Brion-Hames Realty Co, 209 NT 
S. 522, 218 App Div 54, affirming 
206 NTS 462, 123 Misc 873. 

Tex.—Uvalde Const Co v Lawrence, 
Civ App., 98 S W 2d 218, error dis¬ 
missed—^tna Life Ins Co v Pos¬ 
ter, Civ App, 66 SW2d 428, error 
dismissed. 

Wash.—Sherwood v Wise, 282 P. 309, 
132 Wash. 296, 42 ALR 1219, re¬ 
versing 227 P 823, 180 Welsh. 381. 

16 C J p 77 notes 10-11 

65. Anz—^Valley Nat Bank v. Stew¬ 
art, 89 P.2d 498. 

Ark.—Walker v Whitmore, 262 8.W. 
678, 166 Ark. 276. 
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This rule is not affected by the fact that costs may 
have been incurred preparatory to commencing suit, 
as‘costs are not inadent to the action until it is 
actually pending.®^ 

Unless otherwise provided by statute,67 where de¬ 
fendant, after suit brought, makes tender of the 
amount of money or such other relief as he con¬ 
ceives plaintiff IS entitled to, plaintiff is neverthe¬ 
less entitled to recover costs up to the time of the 
tender, although he fails to recover a judgment 
more favorable than the tender ,68 but plaintiff re¬ 
covers no other costs,66 and must pay defendant’s 
costs subsequent to tender,7® 

Enforcement of mechanics* hens. In a proceed¬ 
ing to enforce a mechanic’s lien, where a good ten¬ 
der of the full amount has been made prior to the 
filing of the hen and has been refused, plaintiff can¬ 


§ 82 

not recover costs7i or attorney’s fees,72 but costs 
will be awarded to defendant.73 A subcontractor 
cannot recover costs as against the owner where 
the owner has at all times been ready and willing 
to pay the amount due the contractor, and the sub¬ 
contractor’s recovery cannot exceed such amount.74 

b. In Case of Offer 

A plaintiff refusing an offer but failing to recover a 
more favorable Judgment Is entitled to costs up to 
the time of the offer and liable for subsequent costs. 

Where an offer of judgment is refused by plain¬ 
tiff, and he fails to recover a more favorable judg¬ 
ment, he is nevertheless entitled to costs up to the 
time of the offer ;76 but he recovers no costs ac¬ 
cruing after the offer, 76 and must pay defendant’s 
costs accruing subsequent to the offer,77 which the 


Idaho —^Boise Lrumber Co v Inde¬ 
pendent School Dist of Boise City, 
214 P 143, 86 Idaho 778 

La—Fleet v. National Fire Ins Co 
of Hartford, Conn, 118 So 697, 167 
La 74—Suspendo Sales Corpora¬ 
tion V. Bradley & Courregre, App, 
177 So 386—^Breeden v. Lee, 2 La 
App 126 

Mo —^Adams y Goldmain, App, 263 S 
W 194 

Mont,—^Powell Building & Loan Ass’n 

V Larabie Bros Bankers, 46 P2d 
697, 100 Mont. 183 

N J —^Atlanta Table Co v Brenner, 
168 A. 822, 11 NJMisc 814, 

N T.—^Hirsch v Spitzer, 202 N.T S. 
338, 208 App.Div. 711 

Okl—^Bales v. Morris, 37 P.2d 428, 
170 Okl. 219 

Tenn.—Cox v Equitable Life Assur 

' Soc of U. S, App., 122 SW2d 828 

Tex—^Meyer & Kiser v French, Com 
App, 288 SW, 406, reversing 
French v. Meyer & Kiser, Civ App., 
277 S W 1114-^National Surety Co 

V First State Bank of Hawley, 
Com App , 272 S W. 442, reversing, 
Civ App., 261 S W 303—Illinois 
Bankers' Life Ass'u v Floyd, Com 
App, 222 S W 967, reversing Floyd 
V. Illinois Bankers’ Life Ass’n of 
Monmouth Ill., Civ.App, 192 SW 
607—^Bankers Life & XiOan Ass’n 
of Dallas v Wood, Civ.App, 123 
SW2d 454, dismissed Wood v 
Bankers Life & Loan Ass’n of 
Dallas, 125 SW2d 262, 132 Tex 
606—Southwestern Life Ins. Co v 
Houston, Civ.App., 121 S W 2d 619, 
error refused—^Easley v Elasley, 
Civ.App, 229 SW 343. 

16 C J p 77 note 12. 

ea Conn.—Studwell v. Cooke, 38 
Conn. 649 

67. Mo—^Rosenberger v Pacific Ex¬ 
press Co, 107 S.W. 469, 129 Mo. 
App. 106. 

16 C.J. p 78 note 16 [a]. 


68. Mo—^Hansford v National Pro¬ 

tective Ins Ass’n, App., 16 S W 2d I 
663 I 

Vt —Spaulding v Warner, 67 Vt 654.1 
16 C J p 78 note 17 

69. La—Wunderlich v. Simpkin, 5 
La App 35 

Mass—^Hamlen v. Rednalloh Co, 197 
NE 149, 291 Mass 119, 99 ALR. 
1230 

N Y —^Holfman v Rose Dress Co, 166 
NTS. 172, 179 App.Div 67. 

16 C J p 78 note 18 
Discretion of court 
Refusal in equity suit to allow 
costs, where Judgment was rendered 
against plaintiff on defendant’s cross 
complaint, was held not abuse of dis¬ 
cretion —^Nolan V. Lantz Sanitary 
Laundry Co, 274 P, 931, 86 Colo 247 

70. IT S —Smith v Jackson State 
Bank, C C A.Wyo , 63 F 2d 934. 

Colo—^Yeager v Campion, 197 P 898, 
70 Colo 183 

La—^Davidson Land & Investment 
Co V Zenoria Lumber Co, 166 So 
482, 184 La 606—Cnchton v Stand¬ 
ard Oil Co. of Louisiana, 160 So. 
668, 178 La 67—Crocker v. Cagle, 
87 So. 299, 148 La 574. 

Mo.—Wolff V. Hartford Fire Ins. Co, 
228 SW 810, 204 Mo App 491. 
Mont—^Parcells v Nelson, 63 P 2d 
131, 103 Mont 412 

N T —Caluori v. Western Union Tel¬ 
egraph Co , 289 N.T.S. 349 
Vt—Spaulding v Warner, 67 Vt 664 
W.Va—Artnp v. Peters, 174 S E. 624, 
114 WVa 819 
16 CJ p 78 note 19. 

Counterclaim 

Where defendants, in open court, 
tendered settlement of counterclaim 
at less sum than damages allowed 
by commissioner, whose finding was 
sustained on appeal, plaintiffs were 
not entitled to recover costs accruing 
after tender.—^Anglin v. Simpson’s 
lAdm’r, 296 S.W. 868. 220 Ky 662. 
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71. Idaho.—Boise Lumber Co v- 
Boise City Independent School 
Dist, 214 P. 143, 36 Idaho 778. 

Wash—^Hughes v. Flint, 112 P. 633, 
61 Wash. 460 

72. Ind—^Romona Oblitlc Stone Co 

V Weaver, 97 NE. 441, 49 Ind App 
368. 

Wash—^Hughes v. Flint, 112 P. 633, 
61 Wash. 460. 

73. Idaho —^Boise Lumber Co v 
Boise City Independent School 
Dist., 214 F. 148, 36 Idaho 778. 

74b Utah.—West v. Pinkston, 138 
P. 1152, 44 Utah 123, AnnCas. 
1916D 1065. 

76. U S.—Cohn v. Travelers Protec¬ 
tive Ass’n of America, D.C.Iowa, 22 
FSupp. 677, appeal dismissed, C. 
CA., 102 F-2d 979 

Nev.—^Hemng-Hall-Marvin Safe Co 

V Balliet, 190 P. 76, 44 Nev 94. 
affirming 145 P. 941, 88 Nev. 164. 

NT—Smith V. New York, O. & W. 
R Co., 196 N.Y.S. 521, 119 Misc. 
606 

15 C.J. p 78 note 20 

76. Ky.—^Martin v. Provident Life 

& Accident Ins. Co., 47 S.W.2d 524, 
242 Kiy. 667—^Barrowman v. 

Charles, 28 S.W.2d 780, 234 Ky. 608 

NT—Rumpf v Schiff, 109 N.TS. 61 

16 C J. p 78 note 21. 

Damages awarded to defendant 

Upon remanding of cause after de¬ 
fendants’ appeal from insertion of 
amount of damages for improvident- 
ly issued temporary injunction, plain¬ 
tiff having offered to pernut judg¬ 
ment for certain sum, defendants' 
right to recover costs Incurred sub¬ 
sequent to offer depended upon re¬ 
covery of greater amount than of¬ 
fered—^Muscoda Bridge Co. v. Wor¬ 
den-Alien Co, 239 N.W. 649, 207 Wis. 
22, rehearing denied 240 N.W. 802, 
207 Wis. 22. 

77. U.S.—Cohn v. Travelers Protec- 
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latter is entitled to have set off against plaintiff’s 
judgment.'^s Where in an action before a justice 
on three statements of claim ansing out of the 
same transaction, defendant filed an offer of judg¬ 
ment to prevent further liability for costs, the offer 
was not nullified by plaintiff’s election on appeal to 
prosecute only two of the statements."^® 

The general rule applies where an offer to con¬ 
fess judgment in an inferior court is not accepted, 
and on appeal plaintiff recovers the same amount 
as, or a less amount than, that offered. In such case 
he will be liable for costs of defendant accruing aft¬ 
er the offer,®® but entitled to costs accruing before 
tjhe offer An appellate court has no power to de¬ 
prive a defendant of a statutory benefit given him 
by reason of making an offer of judgment.®^ A 
statute permitting a judge to give or to withhold 
costs in his discretion on a partial reversal of a 
judgment does not apply, where the amount due has 
been tendered before suit,®® and the fact that be¬ 
tween the original judgment in a justice’s court, 
which was for more than the offer, and the final 
judgment in the circuit, which was for less, there 
was an intermediate appeal, cannot, whatever be 
the result of that appeal, operate to render plaintiff 
any the less liable for all costs incurred by defend¬ 
ant subsequent to the offer ®4 However, it has been 
held that an appellate court ha-ving statutory discre¬ 
tion will tax costs against defendant even though it 
reduces the amount of the judgment against him to 
the amount he had tendered, where the litigation 
was caused by his error.®® 

In New York, on an appeal from a justice’s court. 


the respondent may offer to reduce the judgment 
by a specified amount, and if appellant refuses ^nd 
the judgment on appeal is no more favorable to him 
that the offer, respondent is entitled to the costs.®® 

In proceeding to enforce a me chanters lien an of¬ 
fer of judgment is equivalent to an offer that the 
lien may be enforced for the sum speafied, and if 
less is recovered defendant will recover costs ac¬ 
cruing after the offer.®"^ 

What costs included. Where by the terms of a 
statute authorizing an extra allowance, such allow¬ 
ance cannot be made unless the party in whose fa¬ 
vor it IS claimed has recovered judgment, the costs 
to which defendant is entitled when plaintiff obtains 
a less favorable judgment will not include an ex¬ 
tra allowance.®® The word “costs,” in statutes of 
the character under consideration, have been held 
to include disbursements,®® A statute providing 
that plaintiff, recovering a judgment for less than 
what had been tendered, shall pay all “costs” which 
shall accrue on appeal, has been held to include file 
attorney’s fee of defendant®® 

§ 83. -Where Judgment More Favorable 

than Tender or Offer 

The general rule, subject to particular statutory 
provisionsr Is that the plaintiff is entitled to costs if he 
recovers a Judgment more favorable than the judgment 
offered or the relief tendered. 

Where plaintiff recovers a judgment more favor¬ 
able than the judgment offered, or for a larger sum, 
or more complete relief than is tendered, the tender 
or offer will not in any way affect defendant’s lia¬ 
bility for costs® 1 even though the recovery is less 


tive Ass*n of America. D.C Iowa, 22 
FSupp. 677, appeal dismissed 102 
F 2d 979—^Moms-Turner Lfive 

Stock Co. V Director General of 
Railroads, D C.Mont, 266 F 600. 
Ark—Shepard v. Dudley, 201 SW, 
1112, 132 Ark 603. 

Mass —Charles I. Hosmer, Inc., v. 

Commonwealth, 19 N F.2d 800 
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R Co., 196 N.TS 621, 119 Misc 
506i 

NC—Webster v Wachovia Bank & 
Trust Co., 182 S.H 888, 208 N.C. 
769. 

Or—Lebb v. Peabody, 206 P. 819, 103 
Or. 406—^Lew v. Lucas, 61 P 844, 
37 Or. 208 

S.D,—Sioux Palls Adjustment Co. v 
Penn Soo Oil Co., 220 NW. 146, 68 
SD 77 

WiB —Pahl V Komorowski, 170 N.W. 

950, 168 Wis. 653 
IB C.J p 79 note 22 
What statute govexus 
In Kansas, Code CivProc. § 547, 
Gen.St.1915 { 7461, crovems offers to 


confess judgment made in vacation, 
while § 652 (§ 7456) relates to con¬ 
fessions of judgment in open court — 
West V Springfield Fire & Marine 
Ins. Co., 186 P 12, 106 Kan 414, am¬ 
plifying mandate 178 P. 423, 104 Kan. 
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78. Wis —^Feiges v Racine Dry 
Goods Co, 286 NW. 805 

15 C J p 79 note 23 
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Brown, 37 HowPr 386—^Reed v. 
Moore, 31 HowPr, 264. 
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S6 201-210 
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Minn. 71. 

15 C J p 80 note 32. 
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Van Reed, 1 Woodw 78. 
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than the amounts sued for and awarded by the trial 
court, ^2 and it has been determined that this rule 
will apply notwithstanding the excess is trifling.83 
It has been held, however, that if an issue is raised 
on new matter alleged by defendant and decided m 
favor of the latter, he is entitled to costs on such 
issue unaffected by the offer of judgment refused.^^ 

On appeal from inferior court In New York, 
where on appeal from a justice’s court, appellant 
offers judgment for a specified sum, which respond¬ 
ent refuses and thereafter recovers a more favor¬ 
able judgment, the latter is entitled to costs, provid¬ 
ed the recovery is sufficient to carry costs in the 
county court—^namely, fifty dollars.35 Where, on 
appeal by defendant from a justice’s court, the sum 
recovered by plaintiff is less than fifty dollars, 
plaintiff is not entitled to costs, notwithstanding 
such recovery is greater than the amount of de¬ 
fendant’s offer.® 6 

In Pennsylvania a statute providing that in suits 
before justices defendant may tender to plaintiff a 
judgment for the amount that he admits to be due, 
and if plaintiff does not accept the offer, and de¬ 
fendant appeals, plaintiff shall pay all costs of ap¬ 
peal on failure to recover a more favorable judg¬ 
ment, applies only to a case where the judgment is 
actually not greater on appeal, and not to a case 
where it ought not to have been greater.®7 

§ 84, -What Constitutes More Favorable 

Judgment 

While a Judgment for a sum less than, or equal to, 
the amount offered has been held not to be a more favor¬ 
able judgment, in determining what constitutes such a 


§ 84 

judgment all the circumstances of the case should be 
considered. 

A judgment for a sum less than, or equal to, the 
amount offered has been held not to be a more fa¬ 
vorable judgment,®8 but plaintiff obtains a more 
favorable judgment where the verdict on which 
final judgment is rendered is for more than the of¬ 
fer, although on a prior trial the verdict was for 
less®® However, the amount of the judgment is 
not the sole test of its favorableness, all the facts 
of the case should be taken into consideration, and 
if, all things being considered, the judgment places 
plaintiff in a better position than he would have 
occupied had he accepted the offer, the judgment 
must be considered more favorable than the offer ^ 
The judgment and not the verdict determines the 
right to costs, where there has been an offer of 
judgment.^ 

Computation of interest. The effect of computa¬ 
tion of interest on the question of whether the judg¬ 
ment recovered is more favorable than the offer 
has been considered in several decisions with vary¬ 
ing results Thus it has been held that where the 
interest amounts to only a few cents, it will be ex¬ 
cluded from consideration altogether in determin¬ 
ing the question;® and it has also been held that, 
where the verdict was for the amount of defend¬ 
ant’s offer, the fact that the judgment was ren¬ 
dered some time thereafter for the amount of the 
verdict, with interest, did not make the judgment 
more than defendant’s offer, so that he should be 
taxed with all the costs.'^ The proper rule, accord¬ 
ing to some courts, is to measure the offer and the 
judgment as of the date when the offer was made.® 
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Where a claim in suit is unliquidated, no interest 
can be added to the sum offered, for the purpose of 
determining whether the judgment obtained is more 
favorable than that offered.® Defendant cannot, by- 
offering a sum less than that to which plaintiff is en¬ 
titled, and then by persisting in his defense and 
postponing a recovery until that sum, with the in¬ 
terest added to it, exceeds the recovery, obtain the 
benefits of the statute as to costs.7 Furthermore, it 
has been held that, whether the action is on contract 
or in tort, defendant can take no benefit from the 
offer of judgment when the amount recovered, al¬ 
though larger than that offered, is made so only by 
adding interest for the intermediate time ® In case 
of a claim for liquidated damages, the court, in de¬ 
termining whether the recovery is more favorable 
than the offer, will reject the interest which accrued 
between the time of the offer and the recovery of 
the judgment,® and will include interest computed 
only to the date of the offer A judgment for a 
specified sum with mterest from the date of com¬ 
pletion of the work done under a contract is more 
favorable than an offer of judgment for the same 
sum with interest from a subsequent date.^i 

Extmguishment of seUoff or counterclaim Ac¬ 
cording to many decisions, where on a trial plaintiff 
extinguishes a set-off or counterclaim of defendant, 
which with the verdict obtained exceeds defendant's 
offer, plaintiff recovers a more favorable judgment 
and is entitled to costs.^® There is, however, some 
authority apparently to the contrary.^® 

§ 85. Effect of Amendment of Complaint 
after Offer 

Amendment of the complaint after offer entitles the 
defendant to amend hfs offer, according to one view, 
and does not deprive him of the beneht of his offer, ac¬ 
cording to Another. 

There seems to be some uncertainty as to the ef¬ 
fect of an amendment of a complaint on an offer 


of judgment previously made. It has been held 
that, where an amendment is permitted which may 
have the effect of rendering the offer of no avail for 
the purpose of preventing further costs, the court 
should at least permit an amendment of the offer to 
meet the new conditions presented by the amend¬ 
ment ,14 but there are cases holding that an amend¬ 
ment made after the time in which to accept the 
offer of judgment has passed which does not mate¬ 
rially change the issues does not deprive defendant 
of the benefit of his offer.i® 

§ 86. Renewal of Offer 

Where an offer is refused the defendant may serve 
a different one; and under some circumstances an offer 
or tender should be renewed. 

Where an offer of judgment has not been accept¬ 
ed, defendant may serve a second offer for a dif¬ 
ferent amount before trial.i® An offer duly made 
in an inferior court need not be repeated in an in¬ 
termediate court, to which the cause has been tak¬ 
en on appeal ,17 but there is authority to the con¬ 
trary 18 On appeal from a court of general juris¬ 
diction, where defendant tendered the amount of 
admitted liability, which was refused, but the judg¬ 
ment dismissed the petition in its entirety, it has 
been held that defendant should have made anoth¬ 
er tender of the amount of the admitted liability atid 
costs in order to avoid additional liability therefor, 
and, not having done so, plaintiff was entitled to re¬ 
cover his costs m the trial court and on appeal ex¬ 
cepting only those which accrued between the date 
of the tender and the entry of the judgment.^® 

§ 87. Proof of Tender or Offer 

The tender or offer should be shown by the record. 

It seems that a tender or offer of judgment should 
be shown by the record and not proved by parol evi¬ 
dence.®® However, a finding that defendant offered 
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to confess judgment in a certain sum is sustained by 1 fendant offered to “allow” judgment to be taieen 
evidence that after commencement of the action de- I against it in such sum.^^ 


Of WAIVEE, RELEASE, OR LOSS OF RIGHT 


§ 88. In General 

One entitled to costs may expressly or impliedly 
waive hi8 right thereto. 

One entitled to costs may waive his right there¬ 
to ,22 and the waiver may be either expresses or im¬ 
plied, as will be shown infra this section and ^ 90- 
93. Accordingly costs have been denied to a party 
who attempted to perpetrate a fraud upon the 
court, 2 * to a defendant who, knowing that the action 
was brought irnder a mistaken belief of fact, did 
not, until some time during the trial, disabuse plain¬ 
tiff thereof,25 and to a garnishee who failed to file 
his disclosure while the litigation ran its course, 
although repeatedly asked to do so 26 Failure to 
comply with a statute dealing with costs with re¬ 
spect to one item of costs operates as a waiver of 
that item.27 Where plaintiff, at a second trial of 
the action, offered to pay all expenses of a demon¬ 
stration, which the court ordered on such condi¬ 
tion, and no demonstration was made on the third 
trial, expenses of demonstration at each trial were 
improperly allowed plaintiff as costs .26 Where a 
statute provides that on appeal from taxation of 
costs judgment shall be considered as rendered on 
the day when costs are finally taxed and allowed, 
except where a bond is given and judgment is giv¬ 
en for plaintiff, and defendant appeals from the tax¬ 
ation of costs without giving bond, the taking out 
of execution by plaintiff for damages only, pending 
such appeal, defendant not having waived his ap¬ 
peal, operates as a waiver by plaintiff of his right 
to costs.26 The right of a party awarded costs by 
a judgment of the court of last resort, however, can 
be defeated only by some act or omission of his 
which would prevent him from recovering such 


costs.20 A statute prohibiting defendant omitting 
to set up a counterclaim or set-off from recovering 
costs against the plaintiff in any subsequent action 
thereon does not preclude recovery of costs in an 
action on a claim which could have been pleaded as 
a proper set-off in a previous action where such pre¬ 
vious action was in a court which had no jurisdic¬ 
tion to determine the amount of such set-off.®^ 
Waiver of a jury trial does not affect plaintifFs 
right to costs of course in a law action for a money 
judgment .22 Where both parties noticed the case 
for trial and the case was on calendar for five terms 
and the court of its own motion continued case, and 
finally defendant’s motion for judgment on plead¬ 
ings was granted, defendant did not thereby forfeit 
costs that had accrued to prevailing party .2 2 

§ 89. Necessity and Effect of Demand before 
Action 

Under some circumstances a plaintiff’s right to costs 
. may be defeated by failure to make a demand before suit. 

Where it is a person’s duty within a reasonable 
time after receipt of money belonging to another 
to pay it over, no demand is necessary before suit 
brought against him to recover it in order to entitle 
plaintiff to costs, and this is so, although no trust re¬ 
lation exists between the parties 34 In some juris¬ 
dictions, however, it is held that plaintiff making no 
amicable demand for relief before suit is liable for 
costs if defendant shows a readmess to comply.®® 
Thus, where a statute expressly provides that a de¬ 
mand for money or other relief sought to be recov¬ 
ered be made before suit brought, as a condition of 
the recovery of costs, plaintiff is not entitled to 
costs, although successful in the action, in the ab- 


ai. Ind—Provident Life & Accident 
Ins. Co. V. Fodder, 193 NB 698, 
99 IndApp. 556. 

sa. Mo.—^Decker v. St. Louis, etc., 
R. Co, 92 Mo:App 50. 

N.J.—Crane v. O-urnee, 71 A- 338, 
76 NJBq. 104. 

NT—^Hinckley v. Boardman, 3 Cai. 
134. 

16 C J. p 106 note 67. 

By a faUnxe to Insist on motion 
defendant may waive right to costs 
—^Welch V. Hannie, 72 So. 861, 112 
Miss. 79. 

23 , Yt —^Belknap v. Godfrey, 22 Vt 
288 

M, Pa.—Willetts v. Willetts, 97 Pa. 
Super. 317. 


26. Cal.—Bom v. Castle, 167 P. 138, 
175 CaJL 680 

a6L Mich —^Detroit Independent Oil 
Co V, Miller, 209 NW. 102, 236 
Mich. 191. 

27. Cal—Sepulveda v Apahlasa, 77 
P.2d 626, 26 CalApp.2d 381 

28. Cal—Pederoff v Birks Bros., 
242 P. 886, 76 CalApp. 346 

29. Mass —^Davis v Ferguson, 20 N. 
B 311, 148 Mass 603. 

Pa.—^Bradley v Clearfield, etc., R 
Co., 22 Pa-Co 526. 

30. Costs held not waived 

Utah.—^Da Rouch v Distnet Court 
of Third Judicial Dist in and for 

343 


Salt Lake County, 79 P.2d 1006, 95 
Utah 227, 116 A.LR. 1147. 

3L Okl—^Thompson v. Shideler, 216 
P. 161, 90 Okl. 94. 

32. N.T—Green v. Hopkinson, 249 
N.TS. 406, 233 App.Div. 696. 

33. N.T—Gallagher v Surpless, 164 
NTS 1060, 177 AppDiv. 793 

34. Mont—ChowMi v. Felps, 69 P. 
54, 26 Mont. 524. 

35. La—^Flournoy v. Robinson-Sla- 
gle Lumber Co., 139 So 821, 173 
La. 989, reversmg 136 So 194, 17 
La.App. 390—^Porter v. Town of 
Ville Platte. 104 So. 67. 158 La. 
342. 



COSTS 


20 C.J.S. 


§90 

sence of such demand.38 It has been held that a 
statute declaring’ that the fact that no demand was 
made before suit shall not be available, unless set 
up as a defense, accompanied by a tender, in which 
case if plaintiff fails to recover a greater sum he 
shall pay all costs, was not intended to permit de¬ 
fendant to escape costs in actions whergin the com¬ 
mon law required no previous demand or tender.®^ 
In equitable actions in which costs are largely in the 
discretion of the court, it may take into considera¬ 
tion the want of such demand in determining 
costs,and not only deny costs to plaintiff,but 
require him to pay costs.'^O The want of a demand 
cannot affect a successful plaintiff’s right to costs, 
however, where it is apparent that such demand 
would have been a useless formality,as where 
defendant admits in his answer that he would not 
have complied with the demand if it had been 
made.^^ 

§ 90. Failure to Claim Costs 

The nght to costs may be waived by faffure to claim 
them. 

Although failure of a litigant to demand costs in 
his complaint is not a waiver of them in the ab¬ 
sence of an objection to their allowance,a failure 
to claim costs on the part of one entitled thereto 
may under certain circumstances operate as a waiv¬ 
er,44 and, as shown infra § 279, the right to costs 
may be waived by failure to file the proper applica¬ 
tion for costs within the time required by statute. 
A failure to claim the full amount of costs allow¬ 
able is a waiver of the amount not included.45 In 
an action against two defendants, on the theory that 
only one defendant was liable, even though the 
court may have power in its discretion to allow 
costs in favor of the successful defendant against 


an unsuccessful defendant, where the successful de¬ 
fendant did not claim costs against the unsuccessful 
defendant, he will not be allowed costs against 
either party.46 

§ 91. Failure to Perfect Judgment 

While a plaintiir does not waive his right to costs by 
moving for a new trial without having judgment entered 
on an inadequate verdict, waiver may result from failure 
to perfect a judgment within a stated time under statutes 
so providing. 

Plaintiff does not waive any right to the costs ot 
the first tnal by moving for a new trial without 
having judgment entered on an inadequate ver- 
dict.47 A statute providing that judgment shall be 
entered without costs if the successful party in an 
action fails to enter and perfect it within sixty da 3 rs 
after the finding of the court shall be filed does not 
apply to proceedings to condemn land, which are 
special proceedings,48 to decisions rendered by the 
supreme court on appeal from lower courts,48 nor to 
a case in which a special verdict finding the facts 
alone is rendered.^® It applies, however, where the 
successful party fails to perfect judgment within 
the prescribed time after the confirmation of a ref¬ 
eree’s report,51 and to cases terminating by the 
court ordering a nonsuit.®^ The beginning of the 
sixty days has been held to be when the court sign¬ 
ed and filed a written order for judgment on a spe¬ 
cial verdict, and not when the clerk made an unau¬ 
thorized entry of an order for the judgment.53 
Where the party has taken all the steps within his 
power to perfect the judgment, failure of the court 
clerk to perform a ministerial duty does not effect a 
waiver.54 A motion for a new trial operates as a 
stay within the meaning of a proviso, excepting 
from the operation of the statute cases m which 
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39. Ill.—Gilham v. Cairns, 1 Ill 164. 
NH—^Brown v. Glines, 42 NH. 160 

40. K.J—Condict V Wood, 25 N.J 
Law 819i—Conover v. Wallingr, 28 
N.J.Bq. 833 

41- Wash—^Hottel v. Swanson, 6 P 
2d 416, 166 Wash. 220. , 

42. N.T.—Glen v. Fisher, 6 Johns. 
Ch. 83, 10 AmD 810. 

43. Ariz.—^Arizona Cotton Ginninsr 


& Mfff. Co T. Sims, 240 P. 341, 29 
Ariz 198. 

44L Me,—^Haskell v. Brewer, 11 Me 
258 

Vt—Belknap v Godfrey, 22 Vt. 288. 
16 C.J. p 107 note 80 
45- U.S—^In re Costs in U S Cases, 
DC Mont., 4 FSupp 743 

Expert’s fee 

Appellee was held not entitled to 
allowance of expert’s fee, which she 
made no effort below to tax—^Riley 
V. Life & Casualty Ins Co. of Ten¬ 
nessee, La.App., 145 So '33. 

46. N.T —^Dailey Bros v. W A. 
Clements Co.. 198 NTS. 887, 120 
Misc 310. 

47. Mont—^Brunnabend v. Tibbies, 
246 P. 636, 76 Mont. 288. 

48- Wis.—^Barker v. Milwaukee & L. 
W. R. Co., 19 N.W. 446, 60 Wia 
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480—Cornish v. Milwaukee & L. 
W R. Co. 19 N.W 443, 60 Wis 
476. 

49. Wis—Breen v. Arnold, 147 NW. 
997, 167 Wis 628—^Dresser v. Lem¬ 
ma, 100 NW. 844, 122 Wis 387— 
Williams V Giblin, 67 NW^ 1111» 
86 Wis. 648 

sa Wis—Slryk v. Mnlchowicz, 167 
NW 246, 167 WlS. 266, 1 ALR. 
297. 

51. Wis—Crocker v. Currier, 27 N. 
W 826, 65 Wis. 662. 

52. Wis—^McDonough v. Milwaukee, 
etc. R. Co, 34 N.W. 120, 69 Wis. 
358, 

53. Wis —^Banaszek v. F. Mayer 
Boot & Shoe Co.. 164 NW. 637, 
161 Wis. 404 

54. ,Wis.—^Vocfireli v. Voeg-eli, 236 N. 
W. 128, 204 Wis. 363. 
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there is a stay of proceedings after verdict.®® So, It has been held that a party waived costs of ap- 
a stipulation '"that either party might move for peal by perfecting a judgment on the order of af- 

judgment at any general or special term of said firmance without inserting costs, and the entry of 
court, upon the verdict rendered herein, and that no the judgment was regular, notwithstanding costs 
advantage shall be taken by the other for the rea- were not included 
son that the moving for judgment was postponed” 

operates as a waiver of the statutory limitation.®® § 93. Release of One Defendant 

Release of one defendant’s tiablllty for posts does 
§ 92. Perfecting Judgment without Inserting another’s liability. 

Costs A release of one of two defendants for costs does 

Th« right to costs may be waived by perfecting a *1°^ ^fFect the liability of the other defendant for 
Judgment not including costs. COStS.^^ 

n. PERSONS ElfTITLED TO COSTS 


§ 94. In General 

Costs will not be awarded to a party against another 
unless there is a controversy between them; but whether 
there is such a controversy does not necessarily depend 
on the alignment of parties made in the formal pleadings. 

In order that an award of costs may be made to a 
party in any suit, there must have been a contro¬ 
versy between that party and the party against 
whom the award is sought ;®3 and in a chancery 
suit, for the purpose of determining between whom 
the controversy exists, all parties having the same 
interest to be subserved will be placed on one side, 
and those having an adverse interest on the other, 
notwithstanding this may make necessary a diifer- 
ent alignment of parties than is made in the formal 
pleadings.®® Where defendant in an action on a 
contract impleaded a second defendant alleging that 
the latter was liable under a separate contract to 
him in case he was liable to plaintiff, and the sec¬ 
ond defendant impleaded a third defendant alleging 
liability over against the third under another sepa¬ 
rate contract if the second defendant was liable to 
the first, plaintiff who prevailed was entitled to 
costs as against the first defendant as a matter of 
right and was not entitled to costs as against the 
impleaded defendants whom he did not sue;®i the 
third defendant who prevailed as against the second 


was entitled to costs against the latter either under 
a statute entitling defendant to costs, of course, 
where plaintiff is not entitled to costs,or under 
statutes making the award discretionary where 
plaintiff is entitled to costs against some but not all 
of defendants or where costs are not otherwise 
prescribed,®3 and the second defendant in such 
case, who prevailed against the first, was entitled to 
costs against the latter. ®4 Questions relating to the 
ownership of costs awarded are treated infra § 270. 

§ 95. Plaintiffs in General 

Successful plaintiffs are generally entitled to costs. 

Where suit is brought in the name of one person 
for the use of several, and the suit is successful, 
only one bill of costs can be allowed.®®^ If there are 
several plaintiffs, some of whom are successful, 
they are entitled to a full bill of costs, less such 
charges as relate exclusively to plaintiffs who have 
failed.®® If several defendants appear by separate 
attorneys and interpose separate defenses, and sepa¬ 
rate judgments may be rendered against each de¬ 
fendant, plaintiff, if successful, is entitled to as 
many bills of costs as there are defendants j®^ but 
plaintiff in an action on a note against the maker 
and indorser, who obtained a summary judgment 


55. Wis.—Steinhofel v. Chicago, etc, 
R Co, 66 NW. 862, 92 Wis. 123 
65 . Wis.—^Blomberg v Stewart, 30 
NW 617, 67 Wis, 466 

57. NT—^Whitney v Townsend, 67 
N.y. 40 

58. N.J —^Edmunds v Smith, 27 A. 
827, 62 N J £3q 212. 

59. WVa—State v Moms, 96 S 
H 926, 82 WVa 492 

Xb prooeedlngv to determine helr- 
iMp denial of costs and attorney’s 
fees to claimant who unnecessarily 
designated himself **plaantifC,” but 
sought merely to protect his own un¬ 


contested interest in estate, and 
whose reasons for appeal were his 
desire to secure more than judg¬ 
ment awarded him, coupled with 
question of jurisdiction not raised 
below, was held not error —^In re 
Baxter’s Estate, 39 P2d 186, 98 

Mont 291. 

00. WVa—State v Morns, 96 SB 
926, 82 WVa 492. 

61. NT.—rMichaud v Banco Nacion- 
al De Mexico, 6 N.T.S.2d 266. 167 
Misc 441. 

62. NT—^Michaud v. Banco Nacion- 
al De Mexico, supra. 
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63. N.T —^Michaud v Banco Nacion- 
al De Mexico, supra. 

64w N T.—^Michaud v. Banco Nacion- 
al De Mexico, supra. 

65. Mass.—Thomas v Sever, 12 

Mass. 829—^Dowes v Bell, 4 Mass. 
106—^Paine v, Mclntier, 1 Mass. 69. 

NH—^Probate Judge v Rice, 58 N. 
H. 400. 

66. N T,—^Hinman v. Booth, 20 

Wend 666 

Joint plaintiffs see Infra § 96. 

67- N.T—^McIntyre v. Wynne, 21 N. 
TCiv.Proc 208, disapproving Buell 
V. Gay, 13 HowPr. 31. 

15 C J p 92 note 86. 
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against the maker without obtaining a severance as 
against the indorser, was not entitled to costs 
against the latter.®® If a bill is brought to revive 
and to execute a decree, representatives of com¬ 
plainant in the original bill who paid the costs al¬ 
lowed in the bill to revive and to execute the decree 
are entitled to recover all costs to the exclusion of 
the other complainants.®® 

On consolidation. Where two causes of action, 
each by a different plaintiff and each against the 
same defendant, are consolidated for trial, and but 
one plaintiff is successful, the successful plaintiff is 
entitled to costs, and defendant is entitled to costs 
against the unsuccessful plaintiff.^o Where the 
same end was accomplished by an order of consoli¬ 
dation as would have been accomplished by an or¬ 
der of interpleader, leaving defendant as a mere 
purseholder relieved of costs, an award against the 
tmsuccessful plaintiff in favor of the other parties 
was proper.*^! 

§ 96. Joint Plaintiffs 

If one plaintiff recovers a bill of costs, he recovers it 
for all plaintiffs. On the death of one plaintiff after 
judgment, the survivor may collect all costs awarded. 

Under a statute authorizing joinder of plaintiffs 
generally, it is held that if one plaintiff recovers a 
bill of costs he recovers it for all plaintiffs.72 On 
the death of one of two plaintiffs after judgment, 
the surviving plaintiff may collect all the costs from 
defendant ordered to pay costs,'^® 

§ 97. - Separate Costs 

Only one bill of costs Is awarded to several plain¬ 
tiffs Joined in action; but each attorney appearing for 
successful claimants In action to determine priorities 
may be entitled to one bill. 

Only one bill of costs can be granted where sev¬ 


eral successful plaintiffs join in bringing suit under 
a statute authorizing joinder of parties whose right 
to relief arises out of the same transaction.'^^ In 
an action to determine the validity and priority of 
assignments and hens it has been held that each at¬ 
torney appearing for successful claimants is enti¬ 
tled to one bill of costs, although he may represent 
several parties.^® 

§ 98. Defendants in General 

A defendant who has entered no appearance It not 
ordinarily entitled to costs; but one within a statute au¬ 
thorizing recovery is entitled to costs. 

A defendant who has not been served with proc¬ 
ess, and who has not appeared,*^® or who appears 
specially to deny service of process,'^^ or who has 
not answered,is not entitled to costs, ^nd a judg¬ 
ment for costs in favor of a defendant who en¬ 
tered no appearance is erroneous,but a person 
may appear and make a motion to dismiss an ac¬ 
tion against him because of defective service of 
process, and may so far be a “party'' as to be enti¬ 
tled to costs on prevailing, notwithstanding he quah- 
fies and limits his appearance for this particular 
purp'ose,®® and where a judgment through error 
of the clerk of court included a defendant not served 
with citation, he is entitled to recover costs and 
plaintiff is liable therefor On the other hand, a 
successful defendant may, under the statute, be en¬ 
titled to costs as of course against an unsuccessful 
plaintiff ,®2 and under a statute providing that a 
defendant is entitled to costs on the rendition of a 
final judgment in his favor in certain actions, a 
successful defendant in such an action is entitled to 
costs even though he was represented at the trial 
by the corporation counsel of a city, who received 
no compensation for his services other than his sal¬ 
ary.®® 


68. N*.T —^Donner v- Wlute, 268 N, 
TS. 66, 149 Misc. 709. 

69. Ky.—^Kennedy v. Davis, 7 T.B. 
Mon. 372. 

70l K.T.—^Karolczyk v Qratton, 216 
N-.YS 69, 127 Mibc. 78 

71. Cal.—^Dunlap v. Commercial Nat. 
Bank of Los Angeles, 196 P 688, 50 
Cal.App. 476. 

73. N.T.—^Antonietti v Pearson, 276 
NY.S 52, 153 Misc. 808. 

73. Iia.~Cousln v. Kenner, 1 La. 
App 713. 

74. N Y.— "M. Salimoff & Co v 
Standard Oil Co of New York, 181 
N.EJ. 467, 269 NY 219—^Boldin v 
Smith, 291 N.Y.S 832, 161 Misc 
692--Mirajida v Witte, 217 N.Y.S 
867, 127 Misc. 669. 


7B. NY—Vanderlip v. Walker, 269 
N.Y.S. 289, 144 Misc 629 
Tft Ark.—^Elliott v. State Bank, 4 
Ark 437 

NY.—Goldman v Messing:, 96 NY 
S. 171, 48 Misc 651—^Livingston 
Press V. Genet, 101 NYS 26 
15 CJ. p 92 note 98 

77. NY —Averbuck v Hochlich, 117 
N.Y S. 187, 63 Misc 327. 

78. Ill—Harty v. Smith, 74 IlLApp. 
194 

Ky—Southerland v. Crawford, 2 J. 
J Marsh. 369 

NY—Rice V Hogan, 90 NYS. 896, 
46 Misc. 400 
15 C.J p 92 note 1. 

79. Ark —^Hartley v. Tunstall, 3 Ark. 
119. 

Ill—Craucer Co v. Williams, 191 IlL 
App. 461. 


80. Me—^Thomas v. Thomas, 66 A. 
661. 98 Me 184. 

81. La —Orleans Discount Co v, 
Rhodes, 128 So 732, 13 La App. 
573 

82. NY —Cooperman v. Rendina^ 
266 NY.S. 146, 148 Misc 47. 

OonsoUdated aotlon 
In action in New York city court 
for automobile collision, where ver¬ 
dict was for one hundred fifty dol¬ 
lars and two hundred fifty dollars 
respectively in favor of two plain¬ 
tiffs, and was in favor of defendant 
against third plaintiff, defendant held 
entitled to have costs as of course 
against unsuccessful plaintiff.—Coo¬ 
perman V. Rendina, supra 

83. NY—Steams v Titus, 99 N.Y. 
S. 667, 114 App.Div. 197. 
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§ 99. Joint Defendants 

Joint defendants are entitled to costs where they suc¬ 
cessfully move to quash a writ of attachment or where 
the plaintiff is allowed to amend his complaint so as to 
require them to plead anew. 

Defendants successfully moving to quash a writ 
of attachment are jointly but not severally entitled 
to costs of the motion.^4 Where defendants m good 
faith appear by separate attorneys, the court allow¬ 
ing plaintiff leave to amend his complaint so as to 
require both defendants to plead anew and prepare 
to meet the new issue tendered by the amended 
complaint, may award costs to both defendants as a 
condition of the amendment,86 Whether separate 
costs or a single bill should be allowed joint de¬ 
fendants prevailing in an action is considered mfra 
§ 100 . 

g 100. --Separate Costs 

a. Where all defendants succeed 
b Where part of defendants succeed 

a. Where All Defendants Succeed 

(1) In suit in equity 

(2) In action at law 

(1) In Suit in Equity 

Whether separate costs or a single bill be allowed 
where all defendants are successful in an equity suit 
rests in sound judicial discretion exercised as the cir¬ 
cumstances of the particular case may warrant. 

Where there are sevferal defendants to a bill in 
equity, whether separate costs or a single bill of 
costs be allowed rests in sound judicial discretion.86 
The fact that several prevailing defendants plead 
separately, especially when they have the same soli¬ 
citor, does not necessarily entitle them to separate 
costs; each case depends on its own facts it has 
been held in some cases that, if there is no necessity 
for pleading separately, only one bill of costs should 
be allowed, 8 8 while others hold that the allowance 
of separate bills of costs to defendants who might 


have joined in their defense depends on the appar¬ 
ent fairness of such action, and that if the filing of 
separate answers was in good faith, separate bills 
of costs may be allowed.*® If two defendants not 
joined in interest appear by different attorneys, put 
m separate answers, and both succeed, it is within 
the discretion of the court to allow costs to each 
defendant.®® Where the defenses of several de¬ 
fendants involved separate and distinct issues of 
fact and questions of law, and each defendant was 
entitled to a judgment in his favor individually, it 
has been held proper to tax a separate bill of 
costs and this is so notwithstanding a duplica¬ 
tion of Items “retamer” and “bnef,” in favor of 
each, although they appeared by the same attor¬ 
neys, is involved.®2 Where there was only one 
defense and one trial only one bill of costs should 
be taxed.®® 

(2) In Action at .Law 

While the rules relating to allowance of costs In an 
action at law where all defendants are successful are 
not the same in all jurisdictions, and vary in some ac¬ 
cording to the nature of the action and whether the 
same attorney acts for all defendants, it is frequently 
held that If the defendants make a Joint defense they 
are entitled to but one bill of costs, whereas if they 
necessarily make separate defenses, they are entitled to 
separate bills. 

In a number of jurisdictions, the following rules 
have been formulated with respect to allowance of 
costs where all of the defendants are successful: If 
in an action of contract they make a jomt defense, 
they are entitled to but one bill of costs ;®^ if thej^ 
make separate defenses, they are entitled to sepa¬ 
rate bills of costs where separate defenses were 
necessary,®* if, however, they might and should 
have joined they will be entitled to only one bill of 
costs, although pleading separately.®* Where suc¬ 
cessful defendants asked for a joint cost bill and 
had It taxed and included in the judgment, they 
cannot subsequently claim several costs.® 

Where defendants in an action of tort join in 


8^ N'T—^Brune v Misklnd, 168 A 
832, 11 N J Misc 924 

85. NT—Russo v. Lordi, 126 NTS. 
412, 69 Misc. 330 

Rigrht to costs on amendment of 
pleadings generally see supra § 57 

86. Mass —^Puller v Trustees of 
Deerfield Aceulemy and Dickinson 
High School, 147 NH 878, 262 
Mass. 268. 

87. Me.—Stilson v Leeman, 76 Me. 
412 

16 C J p 93 note 4. 

88. Mass—^Pratt v Bacon, 11 Pick. 
496 

N.C—Davis v. McNeil, 36 NC 344 


89. N J —Garwood v Hartley, 39 N 
J.Bq 78—^Putnam v. Clark, 34 N. 
JEq 61 

90. NT—^Hauselt v Vilmar, 76 N. 
T 630 

15 C J p 93 note 7. 

91. Wash.—^McAllister v. Wm. P. 
Harper & Son, 180 P. 412, 106 
Wash 373. 

98. Wis —^Rosenheimer v. Krenn, 
106 NW, 20, 126 Wis. 617, 5 L. 
RA,NS., 3-06. 

93. N.D—Comer v. Thompson, 174 
N.W. 212, 43 N.D. 172, 
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94, Mass—Mathers v. Cobh, 3 Allen 
467. 

Or —Tyler v Tualatin Academy, etc, 
13 P 329, 14 Or 486 

95. Mass—^Bill v Boynton, 33 NB. 

399, 168 Mass 274—^Taylor v. 

Jaques, 109 Mass. 270 

Wis—^Terry v. Chandler, 23 Wis. 
466 

90. Mass—Upton v. Pratt, 106 
Mass 344. 

Vt—^North Bank v. Wood, 11 Vt 
194. 

15 C.J. p 94 note 26 

I 97- Hawaii.—^Lowne v. Baldwin, 19 
Hawaii 268. 
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their pleas and are successful, only one bill of costs 
will be allowed where, however, defendants 
plead severally and prevail, the rule as to the allow¬ 
ance of costs is not uniform. According to some 
decisions each is entitled to costs severally^® except 
for money paid out for expenses by all jointly,^ 
but there is authority holding them entitled to but 
one set of costs 2 

According to some decisions, the rules governing 
the allowance of costs, seem to be the same, re¬ 
gardless of the character of the action.3 Thus it is 
held that if defendants join in their plea, they are 
entitled to only one bill of costs and they will or¬ 
dinarily be entitled to but one bill of costs, although 
they sever in their defense, if the same facts fur¬ 
nish the same defense to each.® If the defenses 
are different, separate costs may be allowed each 
defendant® 

In New York, Under the statutes the rules gov¬ 
erning the allowance of costs in cases where all 
defendants are successful is the same whether the 
action is one of contract or one of tort.7 It is very 
generally held that only one bill of costs should be 
taxed, where it is not necessary or proper for de¬ 
fendants to file separate answers;® and some deci¬ 
sions lay down the rule, apparently without qualifi¬ 
cation, that, where all defendants appear by the 
same attorney, only one bill of costs is taxable, al¬ 
though separate answers are filed.® Other deci¬ 
sions, however, hold that separate bills of costs may 
be taxed where separate answers are necessary 


and one decision holds that a defendant, sued for a 
cause of action which plaintiff did not sustain on 
the trial, is entitled to costs, even though repre¬ 
sented by the same attorney as the other defendant 
who was also given costs. 

In actions at law, where all of the defendants are 
successful, those who are not united in interest, 
and who have appeared by separate attorneys, are 
entitled to costs as of course and as of nght,^® un¬ 
less it is shown that the several appearances were 
in bad faith and for the purpose of increasing 
costs,and the burden of showing this fact rests 
on plaintiff 14 So all defendants have been held 
entitled to costs where all were successful, and had 
made separate defenses by separate attorneys, al¬ 
though united in interest, there being nothing to 
show collusion or bad faith on the part of defend¬ 
ants.!® Where there are several classes of defend¬ 
ants, each class is represented by one lawyer, and in 
each the mterests of defendants are practically iden¬ 
tical, only one bill of costs should be allowed to the 
defendants m each class.!® 

b. Where Part of Defendants Succeed 

Both under statutes and in the absence of specfal 
statutory provisions it has been held that successful de¬ 
fendants are entitled to costs although the plaintiff re¬ 
covers against one or more codefendants, but the rule 
IS subject to statutory qualillcations in some Jurisdictions. 

Without mentioning any statute, the courts of 
some states have held that, where one defendant 
is successful, plaintiff must pay his costs.!^ Ac- 


98. Mass—^Fales v. Stone, 9 Mete* 
816—West V. Brock, 3 Pick. 303 
—^Ewer V Beard, 3 Pick 64 
16 C.J p 94 notes 27, 28 [d] 

Contra Crgsby v. Folger, C C Pa, 
6 F.Cas.No.3,421—16 CJ. p 94 note 
27 ta] 

99- Me.—Stilson v. Leeman, 76 Me 
412. 

Mass—O'Connell v. Bryant, 126 
Mass 232. 

16 CJ p 94 note 28 [a], [b], [dJ-Cf] 

1. Mass.—O’Connell v. Bryant, su¬ 
pra 

16 C J. p 94 note 28 [fj. 

2 , NC—^McNamara v. Kerns, 24 N 
C. 66 

15 CJ p 94 note 28 [c]. 

3- NH.—Prescott v. Bartlett, 43 N. 
H. 298. 

4 . NH.—Crosby v. Lovejoy, 6 N.H 
458 

5. NBC. —Prescott v. Bartlett, 43 N. 
H 298—Hanson v. Ossipee, 20 N. 
H. 523. 

15 C J p 94 note 21. 

& N EL—Currier v. Grafton, 28 N H. 
78. 


7. N.T.—^Delawaje, etc., R Co v. 
Burkard, 40 Hun 626—Williams v. 
Cassady, 22 Hun 180—^Bridgeport 
F & M Ins Co V. Wilson, 20 How. 
Pr. 611. 

8- NT.—^Bailey v Johnson, 1 Daly 
61—^Underwood v. Schulz, 130 N.T. 
S. 158—^Atkins v, Lefever, 5 Abb 
Pr.N S 221—Stewart v, Schultz, 33 
HowPr 3, afdrmed 60 Barb 192. 

16 C J. p 93 note 10 

9. NY.—^Tracy v. Stone, 5 HowPr 
104—^Braden v. Kakhaiser, 6 Sandf. 
Ch 760 

10. NY—Hall V. Lindo, 8 AbbPr. 
341—Lmdslay v Beafendorf, 43 
How.Pr. 90—New York & New 
Haven H. Co v Schuyler, 29 How. 
Pr 89—^Walker v. Allen, 16 How. 
Pr. 91 

11. N.Y —Ingexnan v Snare & 

Triest Co., 143 N.T.S. 840, 168 App. 
Div 916. 

16 C J. p 98 note 13 

12. N.T—Jacobs v Feinstein, 117 
N.T S. 823, 133 AppDiv. 416—^Rowe 
V Granger, 103 NTS, 439, 118 
App Div. 469 

15 C J. p 93 note 14. 
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13. N.T —^Delaware, etc, R, Co. v. 
Burkard, 40 Hun 626—Williams v. 
Cassady, 22 Hun 180, 69 HowPr. 
490 

16 C J p 93 note 15. 

14- N.T—^Royce v Jones, 23 Hun 
462—Lane v. Van Orden. 11 Abb. 
N Cas. 228 

15- NT.—^Hook V German-American 
Bank, 136 N.TS 1019, 162 App, 
Div. 263 

15 C J p 94 note 18 

16- NT—Coles v. Carroll, 271 NY 
S. 237, 241 AppDiv 827, moUon 
denied 196 NE'. 129, 266 N.T. 408. 

17- Mich—^Aniba v. Burleson Sani¬ 
tarium. 200 NW. 984, 229 Mich. 
118 

15 C J p 95 note 33. 

Xsi Mas sac hu setts, where one or 
more of a number of defendants sued 
in tort are successful, It is the prac¬ 
tice to allow him or them costs •— 
Brown v. Stearns, 13 Mass. 636— 
Durgin V Leighton, 10 Mass 56— 
Galloway v Pitman, 8 Mass. 408 —15 
C J. p 95 note 36. 
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cordingly it has been held that one of two defend¬ 
ants in trespass, who was acquitted, was entitled to 
his costs, where it did not appear that there was 
reasonable ground for making him a defendant, 
and that where the complaint alleged liability in 
tort of all defendants, or one of them, thus inviting 
separate and individual answers, defendants as to 
whom a‘nonsuit was granted are entitled to have 
their costs taxed in separate biHs.^s On the other 
hand, it has been held that the successful defend¬ 
ants are not entitled to costs where all defendants 
were properly joined and all denied and contested 
plaintiffs right of recovery.^O Since the matter of 
costs in equity, as shown supra § 10, rests entirely 
in sound judicial discretion, there is no error in 
awarding costs in an equity suit in favor of some 
defendants and not awarding costs to other defend¬ 
ants against whom no relief was afforded Fur¬ 
thermore, It has been held that, where a bill is sus¬ 
tained with costs as against some defendants and 
dismissed with costs as to others, the latter are en¬ 
titled not only to have taxed the items special to 
their defense, but also to have apportioned in their 
favor the items which were of a joint character.--^ 

Under the statutes of some states, if one or more 
of several defendants are successful, he or they are 
entitled to costs,^3 and this is so under some stat¬ 
utes, whether the suit is on a contract in writing or 
not;^4 but it has been held that one of several joint 
defendants who is acquitted may recover of plaintiff 
only such costs as accrued separately and properly 
on account of his being a defendant in the suit,25 
and it has also been held that a statute entitling de¬ 
fendants not recovered against to costs does not en¬ 
title surviving defendants to have the aliquot part 
of a deceased defendant as to the whole costs taxed 
against plaintiff, because decedent died pending the 


suit and plaintiff permitted the action to abate as 
to him.26 Under one statute it has been held not 
an abuse of discretion to allow costs to such of 
the defendants as prevailed.^*^ A statute providing 
that in enumerated actions any one or more of sev¬ 
eral defendants who shall be acquitted shall recover 
costs applies only to the actions so enumerated.^^ 
Under some statutes, where several of the defend¬ 
ants are successful, only one bill of costs will be 
allowed,29 particularly m an action of contract, 
where there was no separate pleading and the 
ground of defense was common to all those dis- 
charged.^® Construing a statute providing that if 
a verdict shall be found for one of several defend¬ 
ants, he shall have costs against the plaintiff, it has 
been held that a joint defendant in whose favor a 
verdict has been found is entitled to have his costs, 
but where the costs have been joint, as a joint ap¬ 
pearance, plea, etc., he is entitled to only half 
costs.3i 

Under a statute providing that, where a plaintiff 
sues two or more defendants, and is entitled to costs 
against one or more, but not against all of them,, 
none of the defendants is entitled to costs of course, 
but the court may, in its discretion, award costs to 
any defendant against whom plaintiff is not enti¬ 
tled to costs where he did not unite in an answer 
and was not united in interest with a defendant 
against whom plaintiff is entitled to costs, where, 
in an action against two or more defendants, plain¬ 
tiff is entitled to judgment against one or more but 
not against all of them, the successful defendant is 
not entitled to costs as of course.32 Costs cannot 
be awarded him in any event, except where he is 
not united in interest with those against whom 
plaintiff recovers, and where they have made sepa¬ 
rate defenses by separate answers.^® If either of 


la NJ,—Abrams v. Flatt. 6 NJ. 
Law 641 

19. N J.—^Tompkins v Burlington 
Island Amusement Co.. 127 A. 817. 
8 NJMisc 219 

30. Cal —^Naify v. Baciflc Indem¬ 
nity Co, 76 P 2d 663, 11 Cal.2d 6, 
115 A L R. 476. 

31. Hass—^Dondis v Lash, 186 N. 
B 549. 283 Mass. 353. 

82. US—^American Box Mach, Co 
V. Crosman, C C Mass, 57 F 1029. 

33. Ala—^Richardson v. Stinson, 100 
So. 209, 211 Ala. 254. 

Ind—^Bwbank v Tellow Cab Co, 
149 KTH. 647, 84 IndlApp. 144. 

15 C J p 96 notes 30, 37. 

Amouiit recoverable 
Statute entitling defendants, 
against whom plaintiH failed, to re¬ 
cover their costs, does not permit 


recovery of aliquot proportion of 
whole costs taxed against plaintiff 
—^Moore v. Blackwell, 116 So. 248, 
217 Ala. 215. 

EagUsh doctrine 

According to the English decisions 
prior to 8 & 9 Wm. HI c 2, if one 
of several defendants was acquitted, 
he was not entitled to costs, the 
word “defendants*' in the statute 
being construed to mean only the 
case of a total acquittal of all the 
defendants—Steele v Lineberger. 72 
Pa 239—16 C.J. p 94 note 29. 

34. Vt—^Broughton v. Fuller, 9 Vt 
873. 

26. Tenn.—Sloan v. Parks. 2 Swan 
62 

26. Ala—Johnson v. Collier, 54 So 
- 68, 170 Ala. 666. 

37. Cal—^Abram v. Stuart, 81 P. 
44, 96 CaL 235. 
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28 . Pa—Steele v Lineberger, 72 Pa^ 
239—^Maus v Maus, 10 Watts 87 
—^Ramsdell v. Owens. 12 Pa-Co. 
416. 

39. Conn —Sanford v. French, 46 
Conn 101. 

Sa N.H—Ticknor v. Harris, 16 N. 
H. 106 

31. SC—^McClure v. Sutherland, 16 
SCL. 168—^Trapp v. McKenzie, 11 
SCL. 671. 

32. NT —^Kozlowski v Gomolski, 
121 NE 269, 224 N.T. 610, re¬ 
versing 167 N.TS. 731, 181 App. 
Uiv 234—^P. M. Orton Co. v Earl, 
244 NTS. 452, 137 Misc. 322. 

16 C.J. p 96 note 42 

33- N.T.—Allis V. Wheeler, 66 N. 
T. 60. 

16 C.J, p 96 note 43 . < 
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these circumstances is not present, no costs can be 
awarded a successful defendant,34 but the fact that 
both defendants appeared by the same attorneys is 
not determinative ,35 and even in cases where both 
are present the court is not bound to award him 
costs, the matter resting solely in its discretion.® s 
The question should not be settled as a matter of ju¬ 
dicial favor, however, but rather upon the basis of 
what constitutes right and j'ustice m the premises.® 7 
Where the discretion of the court is wisely exer¬ 
cised, a judgment entered thereupon will not be dis¬ 
turbed.® 8 The statute does not apply where plain¬ 
tiff was not entitled to costs against the unsuccess¬ 
ful defendant because of the amount of his recov¬ 
ery.®® 

A statute entitling a defendant to costs as of 
course upon rendition of a final judgement in cer¬ 
tain cases unless plaintiff is entitled to costs, but 
preventing a defendant from recovering costs mere¬ 
ly because plaintiff was barred from costs by reason 
of having brought the action in a higher court than 
it might have been brought in, operates against the 
losing defendant and not against the successful de¬ 
fendant ;40 and where plaintiff recovered a verdict 
against one of two defendants but was not entitled 


to costs against him, the successful defendant is 
entitled to costs as of course under the statute.41 

Under a statute entitling defendant to costs as of 
course in certain actions unless plaintiff is entitled 
to costs, but providing that where there are several 
defendants not united in interest and making sepa¬ 
rate defenses by separate answers, and plaintiff re¬ 
covers against one or more but not all of such de¬ 
fendants the court may award costs to such defend¬ 
ants as have judgment in their favor or to any of 
them, it has been held that where two defendants, 
not united in interest, appear by separate attorneys, 
and judgment is rendered in favor of one and 
against the other for an amount not sufficieilt to 
carry costs, eacll is entitled to costs 42 

§ 101. Nominal and Unnecessary Parties 

Persons Improperly or unnecessarily made parties 
are ordinarily, although not always, entitled to costs. As 
respects the right to a judgment for costs against one 
suing the insured and insurer under an automobile lia¬ 
bility policy, the insured was simply the nominal de¬ 
fendant. 

One improperly or unnecessarily made a party 
may be awarded costs as against the party responsi¬ 
ble for the misjoinder.43 Accordingly, it has been 


34. N.T.—Schmuckler v. Green, 298 
NTS. 171, 249 AppDiv. 842. 

15 C J. p 95 note 44. 

TTnltea Intttrest 

(1) Defendants, dismissed from 
case, united In business Interests 
with, defendant, agralnst whom plain¬ 
tiff recovered verdict, could not re¬ 
cover costs—Samtary Brass Works 
Co. V. Marcus, 239 N.T S 332, 135 
Misc 664. 

(2) So order awarding costs to 
one defendant, who was united in 
interest with codefendant, is abuse 
of discretion, as regards plaintiff 
—Ferraro v. Denton, 292 N.TS. 920, 
249 AppDiv. 857. 

DlsagreexneiLt as to other defendaiits 
Where defendants united in one 
answer, and jury found for one, but 
disagreed as to the others, entry of 
judgment, dismissing as to such de¬ 
fendant and taxing a full bill of 
costs, was erroneous—^Reade v. Hal- 
pin, 167 NTS 482, 180 AppDiv 161, 
reversing 166 NTS. 82, 181 App.Div. 
916 

35. NT —& A. Building Corpo¬ 
ration V Sonn, 4 N.T S 2d 441, 167 
Misc 616. 

36. N T.—^Kozlowski v. Gomolskl, 
121 N.E 269, 224 NT 510, revers¬ 
ing 167 NTS 781, 181 AppDiv. 
234—Sullivan v. Wager, 292 NT. 
S. 528, 161 Misc. 295, ms^fying 
250 N.T.S 483, 189 Misc. 856. 

16 C.J p 95 note 46. 


Against mumocessfol defendant 
In an action against two defend¬ 
ants on the theory that only one was 
liable, the court has power in its 
discretion to allow costs in favor of 
the successful defendant against 
the unsuccessful defendant.—^Dailey 
Bros V. W. A Clements Co., 198 
N.TS 887, 120 Misc 310 
Costs denied 

NT,—Doran v Sackett, 264 NTS 
676, 142 Misc 496—Dailey Bros 
V W. A Clements Co., 198 NY.S. 
387, 120 Misc 310 

37. NT—P. M Orton Co v Earl, 
244 NTS. 462, 187 Misc 322. 

38. NT—^Hodgkins v. Meade. 5 N. 
T.S 435, 17 NTCiv.Proc. 16. 

15 CJ p 96 note 46 

39. N.T —^Hannon v Epstein, 292 N. 
TS 741, 161 Misc 866 

4a NT—^Hannon v, Epstein, supra. 
41. NT—^Hannon v. Epstein, supra. 
43. Wis—^Loomis v Besse, 136 N. 
W. 123, 148 Wls 647. 

43. Md.—^Pifer v Hoover, 163 A 
848, 163 Md. 381. 

NC—Joyner v Champion Fibre 
Company, 101 SE. 873, 178 N C. 
634. 

Tex —JELogg V Sheffield,’ Civ.App , 38 
SW2d 363, reversed on other 
grounds Sheffield v. Hogg, 77 S 
W 2d 1021, 124 Tex 290, rehearing 
denied 80 S.W2d 741, 124 Tex. 290 
Nominal defendant 

Original lessor being merely nom- 
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Inal defendant, as against whom bill 
of complaint in lessee’s suit against 
purchaser of premises for reforma¬ 
tion of lease was dismissed, he may 
tax his costs against plaintiff, al¬ 
though latter was granted relief 
prayed against codefendant —^Amba 
V Burleson Sanitarium, 200 N W. 
984, 229 Mich. 118 

Party brought in by defendant 

(1) Where a guarantor, sued on 
her guaranty, made her principal a 
party by cross complaint, but a^k 
no relief against him and there was 
no cause of action against him, Judg¬ 
ment in his favor against defendant 
for costs was proper —^Borland v. 
Borland, 206 P. 478, 66 CalApp. 638 

(2) So, where impleaded defendant 
was brought In by original defend¬ 
ant, impleaded defendant, against 
whom a groundless claim was as¬ 
serted, was entitled to have costs 
taxed in his favor against original 
defendant, either under statute en¬ 
titling an impleaded defendant to 
costs, or, if that statute was not 
applicable, under statute making the 
awarding of costs to an impleaded 
defendant discretionary with court. 
—Strudler v Libray Realty Corpo¬ 
ration, 2 NTS 2d 867, 166 Misc. 617. 

(3) And, where impleaded defend¬ 
ant was the prevailing party as 
against the original defendant under 
a verdict for defendajits, impleaded 
defendant was entitled to costs 
ageunst plaintiffs and original de- 
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held that, if one who has no interest in the cause 
and agains,t whom no relief can be given answers, 
the action will be dismissed as to him with costs 
but It has been held also that one who is unneces¬ 
sarily made a party is not entitled to costs of mak¬ 
ing a defense where a defense is not necessary to 
protect his rights;^® and where an unnecessary 
party is permitted to withdraw from the defense, if 
he shall signify his desire so to do, he will not be 
allowed costs where it was proper for plaintiff to 
warn him of the proceedmg, in order that he might 
have opportunjiy to defend the decree>^ Where, in 
a court of chancery, parties are erroneously made 
by the court’s own direction, costs should not be 
given against complamant^^ 

In an action for injuries against an insured un¬ 
der an automobile liability policy under which the 
insurer w4s entitled to be subrogated to the rights 
of the insured as respects any payment made under 
the policy, for the purpose of determining the right¬ 
ful claimant of a judgment for costs against plain¬ 
tiff, the insurer was the actual defendant and the 
insured was simply the nominal defendant^^ 

§ 102« Relators 

Examine Pocket Parts for later cases. 

I 

§ 103. Representative or Official Capacity 

An equity court may require those benefited to con¬ 
tribute toward the expense of one of several persons 
having a common interest in a fund who sues to preserve 
or administer it for the benefit of all. 

Where one of several persons having a common 
interest in a trust fund or property takes legal ac- 


§ 105 

tion in equity at his own expense for the benefit of 
all for the preservation or administration of the 
property, the court may order those benefited to 
contribute proportionately toward that expense.^^ 

§ 104. Assignors and Assignees 

In the absence of a contract providing otherwisCf 
where the subject matter is transferred pending suit 
thereon, and the suit Is prosecuted in the name of the 
original parties, they are entitled to costs, but where the 
assignee intervenes and prosecutes it, he is entitled te 
the costs. 

Where the transferee of the subject matter pend¬ 
ing a suit permits it to be prosecuted in the name of 
the original parties, such parties are entitled to the 
costs of the suit, in the absence of a contract to the 
contrary ,5® but where the assignee is permitted to 
intervene and prosecute the sifit, the assignee upon 
recovering judgment is entitled to costs.^i 

§ 105. Interveners 

While costs may be awarded to one successfully In¬ 
tervening in an action, a person ixnproperly intervening 
IS not entitled to costs. 

Persons who improperly intervene in a cause are 
not entitled to costs.®^ So it has been held that* 
where the appearance of an intervener relates only 
to his own interests, he is not entitled to have an 
allowance of counsel fees out of the general fund 
realized from, or preserved by, the litigation.53 
Moreover, interveners will not be awarded costs 
where the court decides neither for nor against 
them;5^ and an intervening state official entitled to 
the services of the attorney general has been held^ 
not entitled to attorney’s fees.®® it has been held* 
however, that, if the intervener is successful, he is ' 


fendant—Levine v Borenstein, 290 
NTS. 47. 160 Misc. 446. 

PaSlnre to aaurwex 
In suit to restrain sale under deed 
of trust wherein trustee having no 
real interest in the controversy did 
not answer, rendition of judgment 
in behalf of trustee for such costs as 
he might have incurred was prop¬ 
er, where plaintiff failed in toto, and 
judgment went for heneficiaxy on 
cross action for foreclosure—^Rach- 
ford V. Builders* Lumber Co, Tex. 
ClvApp, 278 SW 226. 

Right of party improperly mterven- 
ing see infra 8 105 

44. Iowa—^Prewitt v. Wilson, 108 
N.W 366, 128 Iowa 198. 
Tex^Moore v Hanscom, 106 S.W. 

876, 108 S.W 160, 101 Tex, 293. 

16 C.J. p 92 note 94. 

46. NT—Barker v. Burton, 67 
Barb. 458. 


—^McKinnon v. McDonald, 57 N.C. 
1, 72 Am D 674. 

16 CJ P 92 note 95. 

46. Colo —Vance v. Maroney, 8 Colo. 
298. 

47. Va—Lewis v. Thornton, 6 
Munf 87, 20 Va. 87. 

4a NT—^Munch Brewery v. Grief, 
11 N T S.2d 126, reversing 6 N T.S. 
2d 989, 169 Misc 382. 

Ownership of costs awarded see in¬ 
fra 5 270. 

Neb—^Blacker v. Kitchen Bros. 
^Hotel Co, 273 NW. 836, 133 Neb. 
66 . 

Charging funds recovered or pre¬ 
served see infra § 123. 

Liability of one suing in a represen¬ 
tative capacity generally see infra 
8 116. 

50. CaL—Crittenden v San Fran¬ 
cisco Sav. Umon, 107 P. 108, 167 
Cal 201. 

15 C J. p 91 note 84. 
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51. Tex—^Terby v Heineken & Vo¬ 
gelsang, CivApp, 209 SW. 836, er¬ 
ror refused, 

B2m NT—^Reed v Providence Sav. 
L. Ins. Co. 82 N.E. 734, 190 NT. 
111 . 

Wash—Sprmger v. Ayer, 97 P. 774^ 
60 Wash. 642. 

15 C.J p 92 note 89. 

Xntervener teoadexlng no issue is 
not entitled to costs even in action 
at law, where issues tendered hy 
original parties determine rights of 
all parties.—Colmes v Fisher, 271 
NT.S 379, 151 Misc. 222—^16 C.J. p 
92 note 89 [a] 

Improper and unnecessary parties 
generally see supra § 101 

53. Ala.—^Bx p Gray, 47 So. 286,. 
157 Ala 358, 131 Am.S R. 62. 

54. La—^Italian Homestead Ass*n v. 
Lewis, 139 So. 769, 174 La 94. 

55. Kan—^Downes v Berryman, 24J 
P. 1011, 120 Kan. 471. 
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entitled to costs caused by the contesting" of his 
claim against the party making the contest.^® 

§ 106. Stakeholders 

Costs may be allowed to stakeholders but not to 
persons merely claiming to be such. 

Costs on the trial should be allowed to a defend¬ 
ant who is a mere stakeholder of the fund in con¬ 
troversy between plaintiff and the other defend- 

ITL PBBSONS, PEOPEETT, A: 
§ 108. In General 

Costs, the liability for which Is fixed by statute, are 
presumed to create a personal liability against the ad¬ 
verse party, but parties are generally not liable If a 
coparty is not. 

The liability of litigants for the payment of costs 
is fixed by statute.®® From their character costs 
are presumed to create a personal liability against 
the unsuccessful party, unless otherwise authorized 
and imposed.They properly signify a pa 3 rment 
by the adverse party,although, as shown infra § 
109, each party is primarily liable for costs made by 
himself. If one party is not liable for costs, other 
parties joined with him generally are not liable.®® 
That an attorney is not liable for the costs of a suit 
in the absence of misconduct or of a statute or rule 
of court providing otherwise, unless he has engaged 
to become liable, is shown in Attorney and Client § 


ant,®7 but this rule does not apply to one who, al¬ 
though claiming to be a stakeholder, is not.®® 

§ 107. Persons Not Parties 

Costs cannot ordinarily be awarded to persons who 
are not parties. 

In the absence of some special statutory provi¬ 
sion costs cannot be awarded to persons not parties 
to the litigation.®® 

3 FONDS LIABLE POE COSTS 

SO. The liability for costs in a consolidated action 
IS apportioned among the parties liable therefor ac¬ 
cording to the number of actions which were con¬ 
solidated,but all the costs may be taxed against 
a party who loses the consolidated case and each of 
the suits composing it.®® Where there is no per¬ 
sonal service, judgment for costs against a nonresi¬ 
dent IS void.®® 

§ 109. Each Party Liable for Costs Made by 
Himself 

« Primary liability for costs Is generally held to be 
upon the party who makes them although the adverse 
party may ultimately be compelled to pay them. 

In contemplation of law each party to a suit pays 
the costs made by him as they accrue in the progress 
of the suit,®7 and while in most jurisdictions this 


sa IT.S—General Broadcastingr Sys¬ 
tem V. Bridgepoi t Broadcastingr 
Station, DC.Conn, 53 F2d 664 
Iowa—McGairy v. McDonnell, 47 N. 

W. 866, 82 Iowa 732. 

Tex.—^Yerby v. Heineken & Vogrel- 
sang^, CivApp, 209 S W. 836, er¬ 
ror refused 
15 O J. p 92 note 92. 

Defanltlngr defendant 
Costs of intervention of one whose 
claim was rejected as agramst plain¬ 
tiff, hut who obtained final judgment 
against defaulting defendant, should 
be assessed against defendant.— 
Boylston v. Jones, LaApp, 153 So. 
53. 

57. N J.—G P. Parmer Coed & Sup¬ 
ply Co V. Albright, 104 A. 224, 89 
NJBJa. 283 

15 OJ p 92 note 93. 

68. Tex.—Keener v Cleveland, Com 
App., 260 S W 151, modifying 
ClevelfiLnd v. Keener, Civ App, 239 
SW. 683—Texas Bldg. Co v Col¬ 
lins, CivA.pp., 187 S.W 404. 

59. Geu—^Elskind v. Harvey, 93 S.EI 
39, 20 GaApp 412. 

16 C J. p 96 note 53. 

Heaaon for nUa 

“They ceuinot have the privilege of 
taking costs without having placed 


themselves In a position to he lia¬ 
ble for their payment in case of 
failure to succeed.'*—^In re Knowles, 
23 NH 193, 197 

eo. Tex—Roby v Hawthorne, Civ 
App,, 84 SW.2d 1108, error dis¬ 
missed. 

Right to costs as dependent on stat¬ 
ute generally see supra $ 2 

61. HT—Thorndike & Hix Lobster 
Co V. Hall, 280 N.T S. 654, 132 
Misc. 723. 

6Q, U.S—Gold Dust Corporation v 
Hoffenberg, CCA.NT., 87 F 2d 
451, modifying, DC., 13 P Supp 
794 

63- NY—^McCarthy v Anable, 7 N. 

Y.S 2d 887, 169 Misc 595 
Joint 

Plaintiffs see infra § 111. 
Defendants see infra § 113. 

64. La—Tillery v. Fuller, 182 So 
683, 190 La 586. 

Oonjdderatioai of several aotlons as 

03Le 

In apportioning the costs two ac¬ 
tions by the same parties will be 
treated as one action where the costs 
incurred in them would have been 
the same if plaintiffs had filed only 
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one action against all of the de¬ 
fendants—Tillery v. Fuller, supra, 

66. TJ S.—Commercial Standard Ins. 
Co. V Davis, CCA Tex, 68 P 2d 
108, certiorari denied 54 S Ct. 629, 
292 U S. 627, 78 L Ed. 1482 

66. Tex—Daniel Miller Co v Puett, 
CivA.pp., 252 SW 333 

67. US—Bastrop State Bank & 
Trust Co V U. S, DC La., 7 F. 
Supp. 1006. 

La—James J Reiss Co. v. Spinnato, 
97 So 264, 154 La 9 
NC—Waldo V Wilson, 100 S.B. 182, 
177 NC. 461. 

15 C.J p 96 note 66. 

Partioular costs 

It has been held improper to tax 
respondent in a suit growing out of 
such hearing, instead of the party 
responsible for incurring the costs, 
with fees paid to an engineer and to 
an employee of associate counsel of 
attorney general for examining rec¬ 
ords in preparing hearing before rail¬ 
road commission, and with the fee of 
engineering company employed by 
petitioners after issue of mandamus 
against street railway for report on 
railway system—State v Broad Riv¬ 
er Power Co., 162 SE 74, 164 S>C. 
208. 
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theory is ordinarily not carried into practice, each 
party is nevertheless primarily liable for costs made 
by himself to the officers or to other persons ren¬ 
dering the services for which the costs were in¬ 
curred,®® although the adverse party, if cast in the 
suit, is secondarily liable®® and may ultimately be 
compelled to pay the costs by the judgment of the 
court,7® unless, as seems to be the case in some ju¬ 
risdictions, primary liability for costs made by the 
successful party is by statute imposed on the party 
cast 71 In any event if costs cannot be made out 
of the party cast, the successful party may be com¬ 
pelled to pay costs made by himself ;72 but this is 
the limit of his liability; he cannot be compelled to 
pay the costs made by his unsuccessful adversary.?® 

§ 110. Plaintiffs in General 

A plaintiff is not liable to a defendant breught In 
to try issues to which the plaintiff Is a stranger; but he 
may be taxed with costs in a proper case in equity 

Plaintiff IS not liable to a defendant brought in 
on motion of the original defendant to try issues to 
which plaintiff was a stranger?^ In the discretion 
of the court, costs may be taxed against a creditor 
suing in his own behalf to set aside assignments by 
his debtor notwithstandmg the debtor’s bankruptcy 
intervened and the trustee then earned on litigation 
in behalf of all the creditors A statute provid¬ 


ing that in equitable actions the successful party 
shall recover his costs against all except the nominal 
defendants and that when plaintiff succeeds against 
a part of the defendants he shall have costs against 
such only and that necessary nominal defendants 
against whom plaintiff does not succeed shall not 
have costs is construed to require that if plaintiff 
fails entirely he must pay all costs of the action but 
that if he recovers against any of the real parties 
he should have costs with the judgpnent but must 
pay his own costs incurred as between himself and 
the nominal parties, and the nominal parties must 
pay the costs incurred between them and plain- 
tiffs.76 

§111. Joint Plaintiffs 

Where all joint plaintiffs are unsuccessful the de¬ 
fendant Is entitled to costs against all and may recover 
from any of them; but only one bill of costs may be re¬ 
covered against unsuccessful plaintiffs, and it has been 
held that if one plaintiff is not liable for costs none are. 

Where several plaintiffs unite in bringing an ac¬ 
tion and are unsuccessful, defendant is ^ entitled to 
costs against all,^? and recovery may be had against 
any of them, each being individually liable for all 
the costs where they were properly joined as com- 
plamants, and not merely for his pro rata share,?® 
although one who has paid the costs may have con¬ 
tribution from the others If the proceeding is to 


08. XT S —^Vincennes Steel Corpora¬ 
tion V Miller, CCA Miss, 94 F 
2d 347, modifyins: Miller v. Vin¬ 
cennes Steel Corporation, DC., 20 
F Supp. 553 

Fla—State ex rel. De Hoff v Butts, 
176 So 240, 128 Fla 655. 

Mo.—Chilton V. Drainasre Dist No. 
8 of Pemiscot County, App., 63 S 
W 2d 421, transferred. Sup, 61 S. 
W2d 744, 332 Mo 1173, transferred 
28 SW,2d 120, 224 Mo.App. 467 
Tex —^Roby v Hawthorne, Civ App , 
84 SW.2d 1108, error dismissed 
16 CJ. p 96 note 57—26 C.J. p 694 
note 30 tbj. 

Xa Irfiuislana 

(1) Plaintiff Is primarily bound for 
the costs of every suit which he 
brinfiTS—Crespo v, Viola, 96 So 266, 
152 La 1088—^Houssiere-Latreille Oil 
Co. V Jenmngs-Haywood Oil Syndi¬ 
cate, 40 So. 727, 116 La. 347. 

(2) And defendant is entitled to 
sustain a reconventional demand by 
proof, like any other plea, without 
becoming primarily liable for the 
costs of such demand; and the court 
couM not in such case require de¬ 
fendant to pay the stenographer’s 
fees before filing of the evidence, but 
should have required the stenogra¬ 
pher to file the note of evidence and 
look to the clerk or plaintiff for pay¬ 
ment—Crespo V. Viola, supra. 

20C.J.S.-23 


(8) In the district court, however, 
where it has not been formally de¬ 
creed that the party cast shall pay 
the costs, they shall be taxed against 
him on execution of the judgment 
—Succession of Dengny, 63 So 607, 
133 La 1081. 

DlscretloiL of oonzt 
Where court taxed master's com¬ 
pensation as costs and directed that 
charge be borne equally by complain¬ 
ants, at whose instance master was 
appointed, and defendant, order 
charging unpaid portion of defend¬ 
ant’s half primarily against com¬ 
plainants was within court’s jurisdic¬ 
tion and in exercise of sound discre¬ 
tion —Seeley v. Cornell, C.C.A.Tex., 
90 F.2d 662. 

69. Tex—^Roby v Hawthorne, Civ. 
App, 84 S.W 2d 1108, error dis¬ 
missed. 

TOy U.S —^Bastrop State Bank & 
Trust Co. V. U. S, DC La., T P. 
Supp. 1006. 

Neb—Sechler v. Stark, 11 NW. 320, 
12 Neb. 242 

NC.—Waldo V. Wilson, 100 SH. 182, 
177 NC 461. 

71. Iowa —^McConkey v Chapman, 
12 N.W. 296, 58 Iowa 281. 

72. Miss —Gulf, etc., R Co. v 
^itcheU, 73 So. 577, 112 Miss 660. 
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N.C.—Superior Ct. Office v Lockman, 
12 N.C 146 

S.C—Harlee v. Ward, 49 SC.L. 281. 

15 CJ p 96 note 60. 

73. Iowa.—Bank V. Krell, 156 N.W. 
858 

Ohio.—Castle v. Roach, 11 Ohio Dec. 
358. 

Tex.—Cleaveland v. Henderson, 4 
Tex. 182—Wichita Mill, etc-, Co v. 
State, 122 S.W. 427, 57 Tex Civ 
App 165—Fxtence v. Stewart, Civ, 
App, 23 S.W. 296. 

74 . N.Y—^Pagliaro v. Mabey, 237 N. 
Y.S 699, 227 AppDiv. 276. 

76 , Wis.—^Milwaukee Klectnc Crane 
& Mfg Corporation v Feil Mfg. 
Co., 230 NW. 607, 201 Wis. 494. 

76 . Ky.—People's Trust Co. of Madi¬ 
son, Ind., V Deweese, 137 SW. 201, 
143 Ky 730, rehearing denied Peo¬ 
ple’s Bank of Madison, Ind, v. 
Deweese, 137 &W. 850, 144 Ky. 
172. 

Lfability of nominal and unnecessary 
parties generally see infra § 114. 

77 . D.C.—^Karrick v. Edes, 19 F2d 
693, 695, 57 App.D.C. 219, citing 
Coxims Jaxlm, 

16 C J. p 101 note 24. 

78. D C.—^Karrick v. Edes, supra. 

79. D.C.—Kamck v. Edes^ supra. 
Right of judgment debtor who hcuB 

paid costs to contribution against 
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enforce two separate and distinct claims, and both 
are unsuccessful, as between themselves, each plain- 
tiif is liable for a moiety of the costs and not pro 
rata according to the amount of their respective 
claims.80 Defendant can recover only one bill of 
costs against the unsuccessful plaintiffs,*^ and so it 
has been held that if one plaintiff is not liable for 
costs, none is.*^ There is, however, authority to the 
effect that if two plaintiffs unite in an action of 
ejectment, one count alleging title in one plaintiff 
and one in another, and a verdict is found m favor 
of one plaintiff and against another, defendant is 
entitled to costs against the imsuccessful plaintiff.** 

§ 112. Defendants in General 

A defendant losing the action is ordinarily liable for 
costs. 

In accordance with the general principles stated 
supra §§ 8-10, costs ar-e ordinarily adj’udged against 
a defendant who fails to prevail in an action against 
him;*^ and one who conducts a losing cause de 
bene esse is just as much liable for costs thereby 
caused as if he had defended generally *5 So a de¬ 
fendant bringing another defendant into the action 
is subject to costs m favor of the latter.*^ 


§ 113. Joint Defendants 

a. Where some defendants succeed 

b. Where all defendants cast 

c. Where one defendant tenders separate 

issues 

d. Where defendants sever in pleadings 

e. Defendants subsequently brought in 

a. Where Some Defendants Succeed 

Costs should not be taxed against a defendant not 
liable for anything in an action against several defend¬ 
ants, but the unsuccessful defendants may be liable for 
costs. 

In an action against two or more defendants, it 
is error to tax with costs a defendant who could 
not be held liable for anjrthing,*^ or one as to whom 
the complaint states no cause of action, who has no 
interest in the property involved in the action, and 
who claims no interest.** Where some of the de¬ 
fendants are unsuccessful, however, plaintiff is enti¬ 
tled to recover of them the costs incurred in the 
joint defense or otherwise, except such as may be 
separated therefrom as having exclusive reference 
to the defendant who is discharged ** On dismiss¬ 
ing some defendants in a SMuit in equity, the court 
may, in the proper exerase of its discretion, ad¬ 
judge that the costs incurred by them should be 
recovered of their codefendants and a judgment 


other judsrment debtors generally 
see Contribution $ 9. 

80. N J.—Carpenter v. Nixon, 6 Hill 
260 

15 C.J P 101 note 25. 

Sureties 

Costs of suit In district court In¬ 
volving’ respective rights of two 
sureties for highway contractor to 
funds due from state held payable in 
proportion which their adjudicated 
shares in fund bore to total fund.— 
Mtna, Casualty & Surety Co. v. Amer¬ 
ican Surety Co. of New York, C.C.A. 
WVa, 64 F.2d 677. 

81. N.Y.—M. Sallmoa & Co. v. 
Standard Oil Co of New York, 181 
NB. 457, 259 N.Y 219—Malkin v. 
Derow. 298 N.Y S. 839, 163 Misc. 
781. 

88. NY.—^Antonietti v. Pearson, 276 
NYS. 52, 158 Misc. 803. 

Zn New York Bumlolpal oonxt, 
however, it has been held that where 
owner and passenger of automobile 
who were injured in collision joined 
their several causes In single action 
and owner recovered damages and 
passenger's cause was dismissed, de¬ 
fendant was prevailing party as 
against passenger, and entitled to tax 
costs against her.—^Harbrecht v Duf¬ 
fy, 283 N.YS. 788, 167 Misc. 906. 


83. N.Y.—^Maybury v. Bvans, 19 
Wend 625 

15 C.J p 102 note 26. 

84. Pa.—^New York Life Ins Co. v 
Bister, 31 Pa.Dist & Co 479 

Caaoellatloii of ixumramce policy 
In a suit to cancel a life insurance 
policy defendant beneficiary may be 
charged with costs even though he 
is not a party to the contract if the | 
action is made necessary by his fail¬ 
ure to sue on the policy before ex¬ 
piration of the period of contestabili¬ 
ty.—^New York Life Ins Co. v Bister, 
supra. 

85. Pa.—American Trust Co v 
Kaufman, 135 A 2io, 287 Pa 461. 

86L Cal—Borlajid v. Borland, 206 P. 

478, 56 CalApp. 638 
Kan.—Sentney v Sinclair, 286 P. 269, 
130 Kan. 360. 

N.Y.—Strudler v. Library Realty Cor¬ 
poration, 2 NYS 2d 857, 166 Misc 
617—^Levine v. Borenstein, 290 N 
Y S. 47, 160 Misc 446—^Lane v. The 
Mirror, 286 NY.S. 273. 134 Misc 
767 

87. Tenn —^Bllett v. Bmbury & 

Maury, 217 S W. 818, 142 Tenn. 
444 

Sefeodaat aog,tatted of charges 

Assessment of the fee of an at¬ 
torney, appointed to represent a non¬ 
resident maker of a note sued on, 
as part of the costs assessed to a 

354 


codefendant, charged merely with, 
and acquitted of, an alleged con¬ 
spiracy to assist the maker in de¬ 
frauding creditors by accepting con¬ 
veyances of his property was er¬ 
roneous —^People's Guaranty State 
Bank V. Hill, Tex.CivApp, 256 S.W. 
683. 

No Judgment against defendant 

Where no judgment was rendered 
as against one defendant, he cannot 
be condemned to pay costs —State ex 
rel. Sehrt v. Registrar of Convey¬ 
ances, 129 So. 197, 14 LaApp. 80. 

88. Cal —Sweet v. Richvale Land 
Co, 164 P 608, 29 CalApp. 111. 

89. N.Y —Wickenheiser v, German 
Bxch Bank, 153 NYS 1039, 168 
AppJDiv. 335. 

Tex—Griffith v. Missouri, etc., R. 

Co, CivApp, 108 SW. 766 
15 C.J. p 102 note 28. 

Costs of Joining snooessfUl party 
Where judgment was in favor of 
one of the parties joined as a de¬ 
fendant, although against the other, 
plaintiff was not entitled as against 
the unsuccessful defendant to costs 
for ma k in g the successful defendant 
a party—Angelina County Lumber 
Co V Mast, Tex.Civ.App, 208 S.W. 
360—16 C J. p 102 note 28 [bj. 

90. Tex.—^Postal Savings & Loan 
Ass'n V. Powell, CivApp, 47 S.W, 
2d 348, error refused. 
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against one of the defendants and the plaintiff in 
favor of the other defendants for their costs is 
not subject to objection by the defendant against 
whom it was rendered on the ground that he was a 
codefendant, where he filed a cross complaint, and 
thereby made it necessary for the other defendants 
to defend against his claim.^^ Where a statute 
provides that, if plaintiff succeeds against some of 
the defendants and not against the others, he shall 
recover costs only from the former, it is error to 
render judgment against defendants cast for costs 
made by a codefendant against whom no judgment 
could be rendered because he was a nonresident 
Under a statute requiring that all the obligors in 
a jomt contract shall be sued together, includmg 
those who may have performed their part, in order 
that the latter may recover back what they have 
paid, in case it should be determined that they were 
not bound, the judgment for costs must be m solido, 
agamst those who had not performed their part.®s 
Where plaintiff successfully sued several defend¬ 
ants, the costs of the suit being prorated by the 
trial court, and on appeal the judgment was re¬ 
versed and the costs assessed against plaintiff, a 
nonappealing defendant, as to the costs awarded by 
the trial court, was liable only for his proportionate 
share and that of another insolvent nonappealing 
defendant, and the additional costs on execution to 
collect them.^4 


b* Where All Defendants Cast 

(1) In general 

(2) Default of one defendant 

(3) Separate defenses unnecessarily 

made 

(1) In General 

Although the rule may be varied when equity and 
good conscience require a different judgment, ordinarily 
costs will be decreed jointly against several defendants 
unsuccessfully making the same defense. 

It has been held that on judgment for plaintiff 
against several defendants who make the same de¬ 
fense, the costs will be decreed against them jointly, 
and not apportioned among them,®® each one of de¬ 
fendants being liable for all of the costs,®® and this 
is the usual practice in equity,®^ but the rule may 
be varied when the losing parties can show that eq¬ 
uity and good conscience require a different judg¬ 
ment,®® or where there are statutes giving the court 
discretion in the matter of apportioning costs.®® 

Where separate judgments in one action are ren¬ 
dered against several liable for the same cause of 
action, they are all liable up to the point of satis¬ 
faction and to reasonable costs in the prosecution 
of appropriate remedies. ^ Although costs should 
ordinarily be awarded to a necessary party defend¬ 
ant to a suit in equity where the contest has been 
waged on questions entirely independent of his 
rights,2 yet there is no abuse of discretion in award- 


Right to costs on dismissal or non¬ 
suit generally see supra § 68 

91. Cal —Summerville v Stockton 
Milling Co., 76 P. 243, 142 Cal 
529. 

92. Ky—^Moore v BJstes, 79 Ky. 282 
Acticni for automobile Injiiury 

Under such a statute, where the 
father of an infant who was injured 
while walking on sidewalk when 
struck by one of two defendants* au¬ 
tomobiles which collided recovered 
two hundred dollars against only one 
defendant for loss of services, suc¬ 
cessful defendant was held entitled 
to bill of costs against father—Sul¬ 
livan V. Wager, 292 NTS. 623, 161 
Misc. 295, modifying 250 NY.S. 483, 
139 Misc. 855 

93. La—Drew v Atcllinsoi^, 3 Rob 
140 

94. Mo—Johnson v. Scott, App., 260 
SW. 669. 

96. La.—^Bank of Patterson v Ur¬ 
ban Co, 41 So 244, 116 La 1023— 
Wunderlich v. Palmisano, App, 
177 So. 843. 

15 C.J. p 102 note 32. 

At law there is no apportionment 
of costs, and the judgment runs in 
Bohdo against all defendants.—Amer¬ 
ican Nat. Bank of Macon v. Com¬ 


mercial Nat Bank of Macon, D.C 
Ga, 268 P 688. 

One bill of costs 

Under New York Civ.Prac Act S 
209 respecting joinder of plaintiffs 
generally, all unsuccessful defend¬ 
ants are jointly liable for but one 
bill of costs—Antonietti v* Pearson, 

276 NYS. 62, 163 Misc 803. 

96. Tqjc.—^Braum, etc, Co v. Paul¬ 
son, Civ App., 96 SW. 617. 

97. U S —^American Nat Bank of 
Macon v Commercial Nat. Bank 
of Macon, D C Ga., 268 F. 688 

Partial snooess 

In action by attaching judgment 
creditor to set aside allegedly fraud¬ 
ulent conveyance, wherein creditor 
did not establish all its claims, but 
did succeed in having its attach¬ 
ment lien adjudged valid, the court 
properly assessed costs against both 
grantor and grantee —^Pirst Nat 
Bank v Wilhamson, 126 SW.2d 826, 

277 Ky 869 

98. U S.—^American Nat Bank of 
Macon v. Commercial Nat Bank of 
Macon, D.C.Ga.., 268 F 688 

Suit oanjied by fault of one party 
Where an action against several 
defendants becomes necessary be¬ 
cause of the fault of one of them 
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he may be required'to pay all the 
costs 

Pa—Gilmore v. W J Gilmore Drug 
Co., 123 A. 730, 279 Pa 193 
Tex—^Liberty Oil & Sulphur Co. v. 
City Nat. Bank of Beaumont, Civ. 
App., 46 S W 2d 782, error refused. 
Beal party In Interest 

In suit to remove building erected 
In street by lessee of abutting own¬ 
er, abutting owner, being real party 
m interest, was liable for costs.—An¬ 
derson V. Nichols, 278 P. 161, 152 
Wash, 316. 

Coats erroneoujAy awarded 

Iowa.—^Phillips V Mcllrath, 287 N.W. 

212 . 

99 . Discretion properly exercised 
Where issue was well defined be¬ 
tween plaintiffs and one defendant In 
suit wherein other defendants were 
brought in as necessary parties, and 
court ordered such defendant to pay 
all costs on rendition of judg^uent 
for plaintiffs.—Wachner v. Richard¬ 
son, 58 P2d 714, 14 Cal.App.2d 422. 
1. Ill —S. Operating Co. v. Finch, 
197 IlLApp 68. 

Wis—Sherman v. Brett, 7 Wis. 139- 
15 C J. p 102 note 34. 

8. Yt.—Cooley v. Hatch, 124 A. 589, 
97 Vt. 484. 
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ing costs against him where he largely cooperated 
with the other defendants m such contest through- 
out.3 So a mortgagee, made defendant with the 
owners of the fee and uniting with them in unsuc¬ 
cessfully contesting the action, is equally liable for 
costs,4 but no part of the costs should be charged 
to a mortgagee, joined as defendant, who did not 
assert his mortgage claim until ruled to do so, and 
merely asked protection in the event of a sale.® If 
separate suits are brought against several defend¬ 
ants for a joint tort, plaintiff may recover separate¬ 
ly against each, but he can have but one satisfac¬ 
tion, and he may elect de melioribus damnis, and 
issue his execution therefor against one of them, 
and the other defendants will be obliged to pay the 
costs of the suits against them, respectively.® One 
of several joint defendants who paid costs not in¬ 
cluded in the judgment, without a judgment or ex¬ 
ecution requiring him to do so, was a volunteer 
and could not recover from the other defendants.^ 

(2) Default of One Defendant 

Where one defendant defaults and others unsuccess¬ 
fully defend, all are equally liable for the whole costs 
according to some holdings. 

According to some decisions, where two or more 
defendants are sued on a joint liability and one of 
them defaults, all defendants are equally liable for 
the whole costs, where those who make a defense 
are unsuccessful.® However, it has been held in 
an action on a note and to foreclose a mortgage, 
where only one defendant asserting ownership m 
himself contested the action, such defendant should 
not have been taxed with costs incurred by and 
against his codefendants,® also that if an action is 
brought agamst two defendants jointly on account, 
aiid one of them defaults, and the other answers 
and denies joint hability, but admits a separate lia- 
bihty, and if separate judgments are rendered, in 
the rendition of each judgment plaintiff is entitled 
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to costs, but neither defendant is liable to pay costs 
made by plaintiff against the other.l® 

(3) Separate Defenses Unnecessarily Made 

Several defendants unnecessarily filing separate an¬ 
swers may be charged with the costs occasioned thereby. 

Where several defendants have a common de¬ 
fense and file separate answers, the court will m its 
discretion charge them with the costs occasioned 
tbereby.il 

a Where One Defendant Tenders Separate 
Issnes 

Costs may be adjudged personally against one defend¬ 
ant who unsuccessfully tenders separate Issues. 

Under some statutes where one of several defend¬ 
ants tenders separate issues, all of which are found 
against him, there is no error in adjudging costs 
thereof agamst him personally.!^ 

d. Where Defendants Sever in Pleadings 

On a severance in pleadings, it Is improper to ad¬ 
judge against one defendant, all costs in the suit up to 
the time his plea was held bad. 

Where two defendants sever in their pleading it 
is improper on sustaining a demurrer to the plea of 
one of them to adjudge agamst him all costs m the 
suit expended up to that time.i® 

e. Defendants Subsequently Brought In 

A defendant subsequently brought in will not ordi¬ 
narily be charged with costs Incurred before being 
brought Into the case. 

Where a person is brought in as defendant, he 
should not be charged with costs adjudged by a pre¬ 
vious decree against a codefendanti^ nor, although 
the contrary view has been taken,i® for costs in¬ 
curred before being brought into the case,i® and 
^specially is this true when he had not acted unjust¬ 
ly or improperly in connection with the matter in 
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3. Cal.—^Unlon Oil Co. of California 
V Domeng-eaux, App., 86 P.2d 127. 

Vt.—Cooley v. Hatch, 124 A, 589, 97 
Vt. 484. 

4i Cal —Phinhelro v. Bettencourt, 
118 P. 941, 17 CalApp. 111. 

Vt.—Cooley v Hatch, 124 A. 689, 97 
Vt 484. 

5. Ky—^Voss V, Stortz, 197 SW 964, 
177 Ky. 641 

6. N.T.—^Livingston v Bishop, 1 
Johns. 290, 3 AmD 330. 

15 C J. p 108 note 35. 

7. Ky.—Causey r. Cohron, 287 S.W, 
544, 216 Ky. 164. 

a Pa—^Bakus v. Vanish, 25 Pa. 
Dist & Co. 457, 459, 12 Horthumb. 


Leg.J. 284, 84 Pittsb.L.eg.J. 527, 50 
Tork Leg.Rec. 56, quoting Oorpits 
JtLZlS. 

15 O.J. p 103 note 86. 

9. Tex.—^Moulton v. Deloach, dv. 
App., 253 S.W. 308. 

10. Ohio —^Hempy v. Ransom, 88 
Ohio St. 812. 

11. SC—Ravenel v. Lyles, 17 ac. 
Hq 281. 

16 C.J. p 108 note 39. 

12. Ind.—-Whitesell v. Strickler, 78 
NK 845, 167 Ind 602, 119 Am S. 
R 624 

15 C J. p 103 note 40. 

la Ark.—^Hay v. State Bank, 5 Ark. 
260.' 


14. S C.—Williams v. Washington, 
21 S.H 259, 48 S.C 355. 
la Ala—Cowart v. Aaron, 123 So. 

229, 220 Ala 85. 
biscr«tmiL of oonxt 

It IS not an abuse of the court's 
discretion to tax all defendants in 
an injunction suit with all the costs 
notwithstajadmg one did not become 
a party until after the accrual of 
certain costs where all, including 
such party, resisted plaintiff's claims 
for any relief whatever—^Union Oil 
Co of California v Domengeaux, Cal. 
App, 88 P.2d 127. 

16. S C.—Williams v. Washington, 
21 S.E 259, 43 S C. 355. 

15 C.J. p 103 note 43. 
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litigation, had no interest in the same, and had set 
up no claim of any such interest.^^ 

§ 114. Nominal and Unnecessary Parties 
a. In general 

b Persons suing in another’s name 
c. Persons defending in another’s name 

a. In General 

In the absence of statutes to the contrary, a nominal 
plaintiff Is liable for costs taxed against the plaintiff ex¬ 
cept where public policy requires otherwise ^ 

Although as a general rule, in the absence of a 
statute to the contrary, the party in whose name a 
suit may be brought for the use of another is liable 
for costs in the event the suit is unsuccessful,^® if, 
in an action on an oflScial bond, the name of the 
stated® or the govemor®^ is properly employed as 
a nominal plaintiff, as a matter of public policy 
there is no liability upon that plaintiff for costs. 

b. Persons Suing in Another’s Name 

(1) For the other’s benefit 

(2) For their own benefit 

(1) For the Other’s Benefit 

Persons unsuccessfully suing for another without au¬ 
thority are liable for costs. 

Persons bringing suit for another without his 
authority are liable for costs and disbursements by 
defendant when the latter succeeds in the action,®^ 

(2) For Their Own Benefit 

Ordinarily persons suing in another's name for their 
own benefit are liable for costs where the defendant is 
successful. 

Where defendant is successful the court, if nec¬ 
essary, will search out the real plaintiff and sub¬ 
ject him to the judgment for costs.®^ Under the 
statutes of some- jurisdictions where a suit is 


brought in the name of one person for the benefit of 
another, and the same appears of record and de¬ 
fendant is successful, costs will be awarded against 
the use plaintiff 2® Under provisions of this char¬ 
acter in order that judgment may be rendered 
against the use plaintiff for costs it must appear 
from the record that the suit was instituted for his 
benefit The rule has been held applicable in eq¬ 
uitable as well as in leg^l actions.®^ It has been 
held that statutes of this nature do not relieve the 
legal plaintiff on the record from liability for 
costs.®® 

Under statutes making a person beneficially in¬ 
terested therein who brings action in the name of 
another liable for costs as if he was plaintiff, one 
who brings suit in the name of another for his own 
benefit is liable for costs if defendant is success- 
fuL®7 Nevertheless the statute applies only when 
such person is chargeable with bringing the ac¬ 
tion 2® It is not enough that, had the suit succeed¬ 
ed, the recovery would have been for his exclu¬ 
sive benefit,®® or that he may have interfered in the 
action, if in truth he is not chargeable with having 
brought it®® A fortiori persons who had no au¬ 
thority to direct the prosecution of the suit cannot 
be held liable for costs.®i 

Under a statute making the equitable plaintiff 
or person for whose use or benefit and at whose in¬ 
stance any action is prosecuted, whether named on 
the record or not, liable to execution on judgment 
(for costs) against the legal plaintiffs, provided, 
that where he was not named on the record previ¬ 
ous to judgment, his name shall be suggested on the 
record, before execution shall issue, one who mere¬ 
ly takes an active part in carrying on a suit m the 
name of another is not liable to plaintiff’s witnesses 
for their daily pay* and mileage without an express 
promise to pay,®® but he is liable for costs without 


17. HI —Kennedy v. Kennedy, 66 HI. 
190 

18. Ga.—^Hardwick v. Fidelity & De¬ 
posit Co of Maryland, 116 S K 
220, 29 GaApp 567 

Md—Selby v Clayton, 7 Gill 240. 

Liability of persons improperly made 
peirties see infra S 120. 

19- Md.—State v. Liasniian, 46 Md. 
100 

Liability of state for costs in civil 
actions by or against it see the C. 
J.S tiUe States § 234, also 59 CJ. 
p 332 note 38^ 338 note 52 

90. Ga.—^Bardwick v. Fidelity & De¬ 
posit Co Of Maryland, 116 S £3 220, 
29 GaApp. 667 

Liability of public officers for costs 
when suing in their official capaci¬ 


ty see the C J.S title Officers S 181, 
also 46 C.J. p 1047 notes 48-51. 

ai. N.T.^iles V. Halbert, 12 N.Y 
32 

Pa—^Weir Furnace Co v Aushutas- 
Bradberry Co., 10 Fa.Dist. 81. 

16 C J p 98 note 72. 

22. La.—^Beattie v. Dimitry, 121 So 
581, 168 La 81. 

15 C J p 98 note 74 

23. Md—State v. Layman, 46 Md 
190. 

16 C J. p 98 note 75. 

24. Alfl. —Gnffin v. Smith, 14 Ala. 
671. 

16 C.J p 98 note 76 

25. Md—Willson v. Williams, 68 A 
297, 106 Md. 667, 

16 C.J. p 98 note 77. 
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26. Md.—Selby v. Claj^on, 7 Gill 
240. 

27- NT.—Slauson v, Watkins, 96 N. 
T 369. 

15 C.J. p 99 note 82 

28. NT.—Giles v Halbert, 12 N.T. 
82. 

15 C.J. p 99 note 88. 

29. N.T.—Greenwood v. Marvin, 11 
NT St 285, affirmed 19 NB 228, 
111 NT 423—Wheeler v. Wright, 
28 How.Pr 228 

30. NT—Whitney v Cooper, 1 Hill 
629. 

31. NT—^Pierson v. Clark, 101 N.T. 
S. 719, 116 App Div 619 

15 CJ p 99 note 86. 

32. Pa—^Utt V. Long, 6 Watts & S. 
174, 177. 
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such promise, where he projects and institutes the 
suit m another’s name and is the active agent in 
having it brought.33 The statute intends to impose 
a liability for costs upon only one who could have 
been named on the record as a use plaintiff before 
verdict and judgment,*34 but a compensation in¬ 
surance earner who made payments under an agree¬ 
ment with the dependents of a deceased employee 
was properly held responsible as use plaintiff for the 
costs of the defendants’ action against one allegedly 
responsible for the injury. 35 

In Illinois, it has been held that where a person 
prosecutes a suit in the name of another, he is 
bound to indemnify and protect the other against 
the payment of costs; but in order to obtain such 
protection the nominal party must apply to the 
court where the case is pending for an order on 
the beneficial plaintiff to indemnify him.36 

c. Persons Defending in Another’s Name 

One defending an action in another’s name will not 
ordinarily be liabie for costs, although in certain cases 
he will be liable If the costs cannot be collected of the 
record defendant. 

As a general rule, it seems, a person who for the 
protection of his own interest defends an action in 
the name of another will not be liable for costs ,*3^ 
but where a person not a defendant on the record, 
to whom a statute gives the opportunity of defend¬ 
ing, avails himself of the opportunity by defending 
in the name of the party sued he is liable for costs 
in case of failure, no matter what the form or na¬ 
ture of the action may be, provided the costs can¬ 
not be collected of defendant of record.^s 

§ 115. Relators 

As shown in the CJ S. title Officers § 67, also 46 
CJ. p 1001 note 83, and in the CJ.S. title Quo War¬ 
ranto § 52 also 51 CJ. p 365 notes 1-10, under cer¬ 
tain circumstances the relator in a proceeding to re¬ 


move an officer or try title to an office may be lia¬ 
ble for costs. 

§116. Representative or Official Capacity 

in the absence of a statute to the contrary, one 
suing in a representative capacity is taxable with costs 
where the judgment is against him. 

One suing in a representative capacity for the 
benefit of himself and others is rightly taxed with 
costs where final judgment is against him,^® al¬ 
though upon a proper showing he may require those 
whom he represented to contribute ratably to the 
costs of the suit.'^® A statute exempting persons su¬ 
ing m a representative capacity from personal lia¬ 
bility for costs has no application to actions unnec¬ 
essarily brought by plaintiff in a representative ca¬ 
pacity, and which he should have brought m his 
individual capacity.**! A party cannot escape lia¬ 
bility for costs on the ground that he sued in a rep¬ 
resentative capacity, where there is doubt as to the 
character m which he acted.*2 That public officers 
are not personally liable for costs when suing or 
defending an action in their official capacity is 
shown m the CJ.S. title Officers §§ 131, 132, also 46 
C.J. p 1047 notes 48-51, p 1048 notes 81-86. 

§ 117. Assignors and Assignees 

a. Of cause of action 

b. Of judgment 

a. Of Cause of Action 

While the assignor may also be liable under some 
circumstances, generally the assignee of a cause of ac¬ 
tion Is liable for costs if the action fails, unless the as¬ 
signment IS made as collateral or the assignor is the 
real party in interest. 

In a number of decisions in which no statutory 
authority is mentioned,*® and in others in which it 
IS expressly declared that no statutory authority is 
necessary,** it is held that an assignee of a cause 


93m Pa,—^Utt V liongr, supra—^Baird 
V Sharrow, 12 PaDist. 21, 27 Pa. 
Co. 90 

15 C J. p 99 note 89 

34. Pa—^Neal v Buffalo, R & P 
Ry Co, 158 A. 305, 103 Pa.Super. 
Ct. 218. 

86. Pa—^Neal v. Buffalo, R & P Ry. 
*Co., supr& 

38. Ill-—^Young v. Campbell, 9 Ill. 
158—^Buckmaster v. Beames, 8 Ill 
97—^Keystone Mfg Co. v. Watts, 

100 niApp. 11. 

16 C J. p 98 note 80. 

37. N.T.—^Ryers v. Hedgres, 1 Hill 
646. 


Pa —^Parker v Kintzle, 12 Ea Dist. 1, 
28 Pa Co 137. 

15 C J p 99 note 90. 

38. NY—Wolcott V Holcomb, 31 
NY. 125—^Farmers* L & T. Co. v. 
Kursch, 5 NY 668. 

15 C J p 99 note 91. 

39. Cal —Qilmour v North Pasa¬ 
dena Land & Water Co, 171 P. 
1066, 178 Cal 6. 

Liability ot next fnend or guard¬ 
ian ad litem representing infant 
see the C J S jtitle Infhnts § 127, 
also 31 CJ. p 1179 notes 7-9, p 
1180 notes 10-17. 

4a Ohio—^Britton v Baker, 2 Ohio 
N.P.,N.S.. 314, affirmed 73 Ohio St. 
401, 78 Ohio St 402. 
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Contribution for costs among Joint 
judgment debtors see Contribution 
6 9- 

41. Ill.—Joy v Chicago, etc., R Co., 
183 I11.APP. 92. 

N.Y.—^Bedell v Barnes, 29 Hun 689. 

42. N.Y.—Leland v. Cameron, 31 N. 
y. 115. 

43. N.J.—Caldwell Builders’ Supply 
Co. V. Goldblatt, 172 A. 901, 12 
N J Hlsc 457, citing Corpus Juris. 

15 C.J. p 99 note 92. 

44. N.J.—Davenport v. Hlizabeth, 43 
N,J.Law 149 

N.Y.—Jordan v. Sherwood, 10 Wend. 
622. 
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of action who sues in the name of the assignor shall 
if the action fails be liable for costs, and that if the 
assignment is taken after suit brought, the assignee 
will be liable for costs already accrued as well as 
those which are made by himself. Other decisions 
hold, however, that in such case the assignor will 
be liable for costs and the assignor is also lia¬ 
ble if he empowered the assignee to bring suit in 
the assignor’s name.**® By express statutory pro¬ 
vision the assignee of a cause on which suit is 
brought may be made liable for costs if the action 
fails.47 The rule that an assignee may be held lia¬ 
ble for costs has no application if the assignment is 
made simply as collateral for the indebtedness 
and It has been held not to apply when the assign¬ 
ment is only of a part and not of the whole cause 
of action,^® where the assignor remains the real 
party in interest,®^ or where a surety on an under¬ 
taking given on obtaining an order of arrest ap¬ 
plies to the court to set aside a default made by 
plamtiif in that action, and to be permitted to pros¬ 
ecute, and who does prosecute, the action,®^- 

b. Of Judgment 

The assignee of a Judgment is liable for costs ac¬ 
cruing after the assignment; and in some cases he is 
held liable for others. 

Although it has been held that appeal costs in¬ 
curred prior to the assignment cannot be awarded 
against the assignees,®^ there is authority to the 
effect that the assignee of a judgment which is re¬ 
versed on appeal is liable not only for costs accru¬ 
ing after the assignment, but also for all costs of 
the action.®® Where the judgment is reversed in 
part, and the costs of the appeal are adjudged 
agamst the appellee, the appellant, m pajdng to the 
assignee the part as to which there is an afl&rmance, 
is entitled to deduct the amount of these costs, and 


that too although the assignee was never substitut¬ 
ed in the place of the assignor as a party to the 
cause,®^ or although the assignment was made 
merely by way of collateral security.®® Where one 
to whom a judgment has been assigned after the 
docketing thereof afterward reassigns it to the as¬ 
signor, he IS not liable for costs if the judgment is 
subsequently set aside ®6 Where a judgment is as¬ 
signed to the attorney of record who receives pay¬ 
ment thereon, he becomes liable to an action by per¬ 
sons whose unpaid fees are taxed therein but the 
fact that the plaintiff in an action has agreed with 
his attorney to give him a portion of a recovery 
does not render the latter liable for costs.®® 

§ 118. Interveners 

Generally an unsuccessful Intervener Is liable for 
costs accruing after, but not before, his intervention; 
and one who succeeds should not be taxed with costs. 

While the court cannot award against an inter¬ 
vener costs which accrued before he connected him¬ 
self with the litigation,®® where the intervener is 
unsuccessful he is liable for costs thereafter accru¬ 
ing.®® Parties who came in and adopted plaintiff’s 
bill and sought to participate in its benefits, stand 
with regard to costs in like case with plaintiff;®^ 
and, where an intervener reiterates the allegations 
of the complaint, he is liable, jointly'with plaintiff, 
for costs on the setting aside of separate verdicts in 
their favor.®® It has also been held that parties 
voluntarily coming into a suit as defendants before 
any costs had accrued but such as were necessary 
to the preparation and decision of the suit are lia¬ 
ble to costs.®® However, one who intervenes simply 
to assist the court in coming to a correct determina¬ 
tion of the question presented is not liable for 
costs ;®^ and where an intervener is successful as to 


4B. Me.—^Freeman v. Cram, 13 Me 
266 . 

16 C J p 99 note 96. 

46L NJ—Caldwell Builders* Supply 
Co V Gtoldblatt, 172 A. 901, 12 N. 
J.Misc 457 

4/r, N.T—Genet v. Davenport, 68 N. 
T. 607—^Prmdle v. Beveridgre, 68 
N.T. 692 

16 C.J. p 100 note 96. 

4B. Minn —^Dreyer v. Otter Teal 
Power Co, 287 NW. 13. 

16 C J. p 100 note 97. 

40 . N.C—Davis V Higrffins, 92 NC 
203. 

16 C.J. p 100 x}Ote 98. 

BO, Minn —^Dreyer v. Otter Tail 
Power Co, 287 N.W. 13, 14, citins 
Corpus grans. 

16 O.J. p 100 note 99. 

61. N.T.—^Metropolitan Concert Co. 


V. Sperry, 12 NTS. 494, 68 Hun 
470, affirtned 27 NE. 408, 126 NT 
760 

52. Cal.—^Meserve v. Superior Court 
In and for Los Angeles County, 38 
P2d 463, 2 CalApp.2d 468 

63. NT.—Tucker v. Gilman, 11 N. 
TS 655, 68 Hun 167, affirmed 26 
N.B 766, 126 N.T. 714 

54. Mo—^Mitchell V. White, 47 Mo. 
App 316. 

56. Mo—^Mitchell v. White, 47 Mo 
App 316 

16 C J. p 100 note 4. 

56. NT.—Chamberlin v. West, 6 N 
TLeg.Obs. 226. 

67- Ohio.—Abbey v Fish, 23 Ohio St. 
403. 

68. N.T.—SussdorfC v. Schmidt, 66 
N.T. 319. 


59. Wis—^Drmg v Main waring, 169 

NW 301, 168 Wis 139 n 

16 C J. p 101 note 13 

60. D C —^Metropolitan Loan & Trust 
Co V. Schafer, 44 App D C 366. 

16 C J. p 101 note 14 

61. ITS—^First Nat. Bank v. South¬ 
ern Cotton Oil Co, C C A Ga, 86 P. 
2d 33. 

02. Minn —^McHinley v. Mankato 
Nat. Citizens* Bank, 149 NW. 296, 
127 Minn 212, 216. 

16 C J. p 101 note 16. 

03. DC—Leonard v. Ahner-Drury 
Brewing Co., 26 App DC. 161. 

Ky.—^Davis v. Sharron, 16 B Mon. 
64 

N.C—Willis V. Colebum, 86 S.B. 696, 
169 NC 670. - 

04. NT—Jackson v Smith, 138 N, 
T.S 914, 164 AppDiv. 888, af¬ 

firmed 107 N E. 1079, 218 N.T. 630. 
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all the issues raised by the petitioner except one, 
and no costs are incurred with reference to this is¬ 
sue which were not necessary in the trial of the oth¬ 
er issues, he is not taxable with any costs.®® Fur¬ 
thermore, costs of intervention should not be as¬ 
sessed against an intervener whose claim was re¬ 
jected as against plaintiff, but who obtained final 
judgment by default against defendant®® A suc¬ 
cessful intervener is not liable to plaintiff on the 
theory that the latter's spade work alone made pos¬ 
sible the former's recovery against defendant where 
each party acted in his own interests and plaintiff 
did his best to defeat intervener's recovery.®*^ A 
proper exercise of the court's discretion in refus¬ 
ing, in an equity suit, to allow costs against an in¬ 
tervener will not be disturbed on appeal.®® 


§ 119. Substituted Parties 

A substituted party may be responsible for all costs. 

On the substitution of a new party in place of the 
original party to a suit, the substituted party may 
become responsible for all costs and the origmal 
party may be discharged.®® 

§ 120. Persons Not Parties 

Ordinarily, persons not parties and persons Improp¬ 
erly made parties are not liable for costs. 

The general rule is well settled that no judgment 
for costs can be rendered against a person not a 
party to the suit, that there must be express statu¬ 
tory provision to permit the awarding of costs 
against one not a party to the recordIt has been 

86. Iowa.—Jacobs v. Jacobs, 104 N. 

W. 489, 130 Iowa 10, 114 Am.S R. 

402. 

ea La.—^Boylston v, Jones, App, 

153 So 53 

87. US— ^WiUcox V. Goess, C.C.A.N’. 

Y, 92 F.2d 3, certiorari denied 58 
set 646 (three cases) 303 U.S. 

647, 82 LE!d. 1108 

68. Wis.^—^Thorne v. Webster, 213 N. 

W. 646. 198 Wis. 97. 

69. Iowa.—^Romich v. Perry,, 16 N. 

W 93. 61 Iowa 238. 

15 C J p 101 note 19 
TO. Cal.—Tulare County v. City of 
Dinuba. 270 P. 201, 205 Cal 111. 

Colo.—^Lindsley v. City and County 
of Ddnver, 196 P. 859, 69 Colo. 

562. 

Ga—White v. Lamar, 140 SR 875, 

165 Ga ,366^Lewis v. Edwards, 17 
S.E 920, 92 Ga 583. 

La—^Bradley v. Shreveport Gas, 

Electric Light & Power Co., 76 So. 

230, 142 La. 49. 

Pa.—^Blue Bidge Metal Mfg. Co v. 

Proctor, 6 A 2d 811, 812, citing 
• Corpus Juris. 


held, however, that where a person is not technical¬ 
ly a party to the bill, yet is a party to the proceed¬ 
ings, he may be made to pay costs.^i 

Persofis improperly made parties. One who is 
made a party plaintiff without his knowledge or 
consent is not liable for costs 72 So, where one 
without sufficient ground is made a defendant, he 
cannot be ordered to pay costs, but plaintiff should 
pay costs.7® 

§ 121. Stakeholders 

A stakeholder will not usually be held liable for costs 
unless he actively defends the suit or Is guilty of mis¬ 
conduct. 

Costs on the trial should not be allowed against a 
defendant who is a mere stakeholder of the fund in 
controversy between plaintiff and the other defend- 
ant,74 at least, where he has acted throughout the 
transaction without any neglect or default of any 
sort ;76 but where he wrongfully retains the funds,7® 
or actively defends the suit,77 he may be condemned 
for costs. Allowance for expenses of escrow hold¬ 
er out of particular fund see infra § 123* 

§ 122. Property 

Attorney's fees as costs In a suit to control the man¬ 
agerial acts of trustees of property are not chargeable to 
the property. 

Although as shown infra § 123 a fund discovered, 
created, or preserved for the benefit of several per¬ 
sons is chargeable m a proper case with the pay¬ 
ment of counsel fees as costs out of the fund, a dif¬ 
ferent question arises when the purpose of the liti- 

73. Ind ^English v. Roche, 6 Ind. 
62 

Mo—^Fairgate Realty Co. v. Drozda^ 
181 S.W. 398 
15 C J. p 100 note 9. 

74. Ark—^Murray v. Miller, 166 S. 
W. 536, 112 Ark. 227, Ann.Cas^ 
1916B 974. 

NT—^Wickenheiser v. German EXch. 
Bank, 153 N.T.S. 1039, 168 App. 
Div. 835 , 

ND—State Bank v. Hurley Farmers 
Bl. Co, 156 NW. 921, 38 N.D. 272. 
15 aJ p 101 note 20. 

76. Pa—^Parker v. Klntzle, 12 Pa. 
Dist 1, 28 Pa Co. 137. 

78. La —^Rothschild v. Perkins, 9 
LaA (Orleans) 369. 

Pa.—^Haney v. Home Friendly Soc., 
8 PaDist. 123. 

77. Ill.—^Eichin v. Elchin, 24^ IlL 
App 89; 104, quoting Corpus jraxla 

La—^Rothschild v. Pefkins, 9 LaA* 
(Orleans) 869. ' - 

15 0 J. p 101 note 23. 

Bsoarow holder 

Idaho —^Richards v. Jarvis, 238 P. 
887. 41 Idaho 237. 


Wis —Anheuser v West Lawn Cem¬ 
etery Co., 282 N W. 577. 

15 C J. p 97 note 62. 

Estate of deceased party 

Estate of party instituting' action 
was not liable for costs, where par¬ 
ty was dead at time judgment of dis¬ 
missal was rendered, and no repre¬ 
sentative of his estate was then in 
court—Allen v First Guaranty State 
Bank of Beasley, Tea:.CivA.pp, 269 
SW 1078 

71. I>el.—^De Pusey v. I>u Pont, 1 
DeLCh, 77. 

La—State v, Egan, 70 So. 97, 138 La. 
201 

15 C J. p 97 note 63. 

Purchaser at foreclosure sale vol¬ 
untarily becomes party to action as 
regards award of costs —^Federal 
Land Bank of Spokane v. Curts, 299 
P. 402, 49 Idaho 624. 

72- Minn.—^In re School Hist No. 
68, Meeker County, 176 N.W. 992, 
143 MlnXL 475. 

15 C J. p 100 note 8. 

Idabtlity of nominal and unnecessary 
parties see supra { 114. 

360 



20 CS,J. S. 


COSTS 


§ 123 


gation was not to discover or preserve property or a 
fund but to control the managerial acts of the trus¬ 
tees thereof, and attorney’s fees, in a suit to pre¬ 
vent removal of the property of a corporation to an¬ 
other state, attempted in good faith by the trus¬ 
tees, and which would have resulted in no dissipa¬ 
tion of the property or disadvantage to the corpo¬ 
ration are not chargeable against the property or 
funds of the corporation even though the suit to 
prevent removal was partially successful.'^S 

§ 123. Funds 

a. In general 

b. Fund discovered, created, or preserved 

for benefit of several persons 

a. In General 

In some cases costs may be paid out of a fund in liti¬ 
gation, but the court should exercise great caution 
In allowing counsel fees. 

As shown supra §§ 8-10, the party prevailing in 


the action is ordinarily entitled to his costs; and, 
accordingly, it has been held erroneous to adjudge 
that the costs be paid out of a fund in litigation or 
directly involved in the controversy.'^^ Such an al¬ 
lowance is not unusual or improper under suitable 
circumstances, however,80 and so it has been held 
in many cases that, under the particular circum¬ 
stances presented, the costs may be paid out of the 
fund.®^ A fund may be primarily liable for costs, 
or it may be secondarily liable, and in cases of the 
latter class the fund, actual or potential, affords 
protection to those who render service in conse¬ 
quence of the court’s requirements, whether under 
order of reference or otherwise.82 The court 
should exercise great caution in the allowance of 
cotmsel fees from a fundus and it has been held 
improper where the suit was not instituted for the 
preservation, protection, or increase of a common 
fund, or by a plaintiff who has created at his own 
expense, or brought into court, a fund in which oth¬ 
ers may share.84 a statute authorizing the surro- 


TO, Pa —Hempstead v Meadville 
Theological School, 134 A 103, 286 
Pa. 498, 49^R. J145 
t9. N.QJ— White V Mitchell, 144 S 
El 520, 196 N C 89. 

Costs aot reeovsrabls 
(1) In’ action to determine plain- 
tUTs Interest in certain oil and gas 
leases and royalties, wherein receiv¬ 
er of corporation intervened claiming 
that one of the defendants, who was 
engaged In a Joint adventure with 
tbs plaintiff, and who was the pres<- 
ident of the corporation, had wrong¬ 
fully used corporation's money to 
purchase the property in question, 
receiver was not entitled to have his 
expenses and attorney's fee deducted 
from the net proceeds before they 
were disbursed to plaintiff, where 
plaintiff had no notice or knowledge 
that funds of corporation had been 
used to pay the purchase price — 
Flitch v. Boyle, 89 P.2d 909, 149 Kan 
834 

<2) In suit by defaulting county 
treasurer’s corporate surety pa.ying 
treasurer's shortage, to enforce coun¬ 
ty's statutory lien against treasurer's 
property conveyed to personal sure¬ 
ties on former treasurer's bond, fees 
due attorneys for county under ex¬ 
ecution agamst administrator of es¬ 
tate of deceased former treasurer 
should not be taxed against property 
or funds awarded to corporate sure¬ 
ty.—*0. S. Fidelity 6b Guaranty Co 
V Clarke. 2 S.B 2d 608, 187 Ga 774 

80. Bp—Van Senden v. Wilkinson, 
76 P8d 161, 64 App.DC. 1«4. , 

81. US —^U S y Chelsea Trust Co„ 
BCMass, 15 F.Supp. 139, vacated 
on other grounds, C.C.A, Stevens 
V. U SL, 89 P.2d 161. certiorari 


granted U. S. v Stevens, 68 S.Ct | 
21, 36*2 US 666, 82 LBd 514, re¬ 
versed on other grounds, C.C A., 68 
set 388, 302 US 623, 82 Ii.Ed 
484 

Ark —Gate City Building & Loan 
Ass’n V Prisby, 6 S.W.2d 637, 177 
Ark 262, followed m Gate City 
Building & Loan Ass’n v Brooks, 

6 S.W.3d 640, 177 Ark. 1194. 

Cal—^In re Paterson’s Estate, App, 
76 P 2d 138 

Kan—^Pitts V Blair Milling Co., 238 
P 114, 117 Kan 626. 

Wia—^Aaby v. Kaupanger, 221 N.W 
417, 197 Wis. 66. 

15 C.J. P 103 note 46. 

FijeliLg said taodng of oosts 

The S'gj'ng and taxing of adminis¬ 
trative costs, including attorneys' 
fees, which are allowable out of a 
funii are left to discretion of trial 
judge—U S Fidelity & Guaranty 
Co V Qlarke, 2 S E 2d 608, 187 Ga. 
774 

Payment of costs out of estate of. 
IQanl^pt or debtor m proceedings 
the Bankruptcy Act see 
Bankruptcy §5 628, 813, 872. 
Insane person see the C.J S title 
Insane Persons § 163, also 32 
C.J. P 793 notes 36-48 
Insolvent see the C J S title In¬ 
solvency S 32 CJ p 926 

note 71-p 927 note 83. 

Intestate see the C. J S title De-1 
scent and Distribution | 116, al¬ 
so 18 C.J. p 940 notes 87-88; and 
the aJ.S. title Executors and 
Adimnistrators $ 821, also 24 C 
J. p 917 note 16-p 919 note 46, 
and SS 939-943, also 34 C.J. p 
1064 note 53-p 1058 note 6 
Partnership see the C.J S. title 
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Partnership S 448, also 47 C J p 
1271 note 33-p 1273 note 65. 

Receivership see the C J S title Re- 
ceivers §| 301—306, also 68 C.J. P 
299 note 59-p 309 note 93. 
Testator see the C J S. title Wills 
’s's’eO". also 68 C J p 1213 note 2- 
p 1216 note 57, § 567, also 68 C. 
J. p 1219 note 17-p 1222 note 71. 

$ 1096. also 69 CJ. p 902 note 
94-p 904 note 13, and the C J.S 
title Executors and Administra¬ 
tors § 821, also 24 C.J. p 917 note 
16-p 919 note 46. and §§ 939-943. 
also 24 C J p 1054 note 53-p 1068 
note 6. 

Trust see the C J S. title Trusts S§ 

“ 284-286, also 65 C J. p 718 note 
69-p 730 note 14, §476, also 66 
C.J p 877 notes 32-34, fijUO. also 
66 C.J p 947 note 44-p 948 note 
68, and § 474, also 66 C.J. p 1079 
note 66-p 1080 note 78 

82. WVa.—^McCartney v. Campbell, 
177 S.B 783, 116 WVa, 762. 

83. Ga—Christian Women's Benev 
Ass'n V. Atlanta Trust Co., 188 S. 
E! 551, 181 Ga 676. 

I^ass —^Lewis v National Shawmut 
Bank of Boston, 21 NE2d 254. 
Allowance of attorney’s fees out of 
fund in custody or control of court 
generally see Client ,§ 

133-h. 

84 . Q-a—^Hlckford v Borough of At¬ 
lanta. 160 SB 778, 173 Ga 650 
"Except in rare instances, the pow¬ 
er of a court to require one party 
to contribute to the fees of the 
counsel of another party must be 
confined to cases where the plain¬ 
tiff, suing in behalf of himself and 
others of the same class, discovers 
or creates a fund which enures tQ 
the common benefit of all."—Boach 
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gate to order that the stenographer’s fees for a 
record copy of the minutes be paid out of the estate 
involved does not entitle respondent in a proceed¬ 
ing to set aside an adoption to obtain a copy of the 
minutes for his own use at the expense of the estate, 
no estate being a party to the proceeding.ss In an 
equity suit the reasonable expenses of a bank as 
escrow holder, includmg a reasonable amount for 
attorney’s fees, may be chargeable against a fund 
on distribution thereof, without allowance to the 
bank, however, for expenses or counsel fees in¬ 
curred to protect Its claim against the fund.^® 

K Fund Discovered, Created, or Preserved for 
Benefit of Several Persons 

Courts of equity have power in a proper case to 
charge funds realized from, or preserved by, litigation, 
with the costs of the litigation including costs of audit 
on distribution and counsel fees. 

While the usual rule in a court of law is that 
costs are to be paid by the losing party, and not 
out of the estate or the fund in controversy,*^ courts 
of equity have power to charge funds realized from, 
or preserved by, litigation with the costs and ex¬ 
penses of such litigation.** Whether one professes 
to sue representatively, or formally makes a fund 
available for others, may be a relevant circumstance 
in making the fund liable for his costs in produc¬ 
ing it, hut when such a fund is for all practical 
purposes created for the benefit of others, the for¬ 
malities of the litigation—^the absence of an avowed 
class suit or the creation of a fund, as it were. 


through stare decisis rather than through a decree— 
hardly touch the power of equity in doing justice 
as between a party and the beneficiaries of his 
litigation.** Nevertheless, it has been said that this 
power is capable of great abuse and is one which 
should be exercised with the most jealous caution 
and regard to the rights of the litigants ** To au¬ 
thorize the exorcise of this power the htigation in 
which the costs and expenses were incurred must 
have been in promotion of the interests of those 
eventually found to be entitled to the fund.*i In 
other words, all the parties must have a common 
interest in the property or fund involved,** Fur¬ 
thermore, recovery of such costs is dependent on 
the successful termination of the litigation,** and 
the results attained must have been in fact benefi¬ 
cial,*^ and the costs incurred for the benefit of all 
interested.*® Obviously, where the court finds that 
a fund in litigation was claimed in another suit by 
a person not a party to the suit before it, and remits 
the parties to the other suit to settle their rights to 
the fund, it cannot order the costs of the case be¬ 
fore it to be paid from the fund.*® 

Costs of audit on distnbuiion of fund. Ordinarily 
the costs of audit on distribution of a fund are pay¬ 
able from the fund.**^ Where a fund has been or¬ 
dered into court by claimants acting m good faith 
and after proper inquiry and without intending to 
obstruct the progress of the cause the court will not 
be strict in imposing costs on them when unsuccess¬ 
ful,** but may charge the fund with the costs of 


V. Wallins Creek Collieries Co., 160 
S E 860, 863, 111 W.Va 1. 

85. NY—In re Manzi, 280 N.T.S 
643, 106 Misc 670. 

86 . U.S—^Rude v. Buclilialter, Colo., 
62 set 606, 286 US. 461, 76 X/Ed 
1221, modifying*, CC.A, Buchlialter 
V. Kude, 54 F.2d 884, certiorari 
granted Rude v Buchhalter, 52 S 
Ct 411, 286 US 636, 76 LEd 929. 

87. Ga—^Baker v. Bancroft, 6 S.E 
46, 79 Ga 672. 

88 . Ga.—^Porter v. Stewart, 137 SE 
28, 81, 163 Ga, 655, quoting Corpus 
Jtixls. 

Neb—^Blacker v Kitchen Bros Ho¬ 
tel Co.. j78 N W. 836, 138 Neb. 66. 
N.Y.—^In re^Uebn Mayer, Inc,, 178 N. 

Y.S 86, 108 Misc 662 
Tenn—^Howell v Stroud, 1 TennApp. 
801. 

15 aj. p 104 note 47. 

Basis of recovery 
Recovery of compensation out of 
common fund belonging to others for 
services rendered on behalf of the 
common interest is based on agency, 
and requires contract expressly made. 


or superimposed by law,—Tulare 

County V City of Dinuba, 270 P 201, 

206 Cal 111—16 CJ. p 104 note 47 

[a] (2). 

89. U S.—Sprague v Ticonlc Nat, 
Bank, Me. 69 SCt 777, 807 US. 
161, 83 L.Ed. 1184, reversing 99 
P.2d 683, certiorari granted 59 S 
CL 463, 306 U S 628, 83 L. Ed 1028. 

90. Va.—Stonebumer v. Motley, 80 
SE. 364, 96 Va 784. 

16 C J p 104 note 48 

91. Ga—^Porter v. Stewart, 137 SE. 
28, 81, 163 Ga, 666, quoting Corpus 
Joxls. 

Tex—^Thurber Const Co v Kemplin, 
CIV.APP, 81 S W 2d 103, 109, citing 
Corpus gtuls. 

16 C.J p 104 note 49. 

92. Ga—^Porter v, Stewart, 137 S. 
E 28, 31, 163 Ga, 655, quoting Ccr^ 
pus Juris. 

16 C J p 104 note 60. 

93. Cal.—^In re Pacific Coast Build- 
Ing-Loan Ass'n of Lros Angeles, 
App., 84 P 2d 263 

Neb —^Blacker v Kitchen Bros. Hotel 
Co., 278 NW 836. 188 Neb. 66. 
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Ohio.—^Barnes v. Fifth-Third Union 
Trust Co., 15 NE2d 661, 58 Ohio 
App. 27 

94. Ga.—^Porter v Stewart, 187 S E 
28, 81, 163 Ga 665, quoting Coriius 
JTaris. 

Neb—^Blacker v. Kitchen Bros Hotel 
Co, 278 N.W. 836, 183 Neb 66 

Ohio —^Barnes v Fifth-Third Union 
Trust Co, 16 NE2d 661, 58 Ohio 
App 27. 

Tex—Thurber Const Co. v. Kemphn, 
Civ App., 81 SW.2d 103, 109, citing 
Corpus Juris. 

16 C J p 104 note 61. 

96. Ga—^Porter v. Stewart, 187 SB. 
28, 31, 163 Ga. 655, quoting Corpus 
Juris. 

15 C J p 104 note 62. 

93. Ohio.—Buser v. Burkhardt, 20 
Ohio CirCt 366, 11 Ohio Cir.Dec. 
19 

97. Pa—Perkms v. Nichols, 2 ChesL 
Co 229. 

93. Pa—Cameron v Grossman, 4 
Pa Co 816—^Dinsmore v. Davis, 18 
Phila. 67, 7 Wkly N.C. 296. 

15 C J. p 104 note 66. 
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the audit.^^ Where, however, costs are unneces- 
sanly caused, they should usually be paid by the 
party causing them.i 

Charging fund with payment of fees of counsel. 
While there are decisions in some jurisdictions 
which apparently deny the right to the allowance 
o£ counsel fees as costs out of the fund ,2 yet in 
the federal courts and m most other courts in 
which the question has arisen the right to an allow¬ 
ance of counsel fees as costs out of the fund in a 
proper case has very generally been recognized.^ 
Nevertheless it has been held that to authorize the 
allowance the services rendered must have been 
necessary^ and beneficial,^ also that all the parties 
must have a common interest in the property or 
fund involved,® and the costs incurred must have 
been for the benefit of all havmg such interest,*^ 
although there is authority to the effect that the 
rule applies even though the protection given or 


the raising of a fund results from what may be 
properly termed adversary litigation® A further 
limitation has been recognized to the effect that the 
court will not require a party represented in a suit 
by counsel to contribute to the payment of the fees 
of counsel other than his own engaged in the suit.® 
A statute providing that no counsel fees shall be 
decreed paid out of money under the control of the 
court unless claimed m the bill or unless the parties 
be notified that application will be made therefor 
does not enlarge the powers of chancery courts as 
to such fees, but is intended to put the parties on no¬ 
tice as to such claims and give them an opportunity 
to be heard.i® 

§ 124. Deposits in Court 

Deposit in court as requisite of tender see supra § 
77 c. Examine Pocket Parts for later cases. 


IV. SECURITY FOR PAYMENT OF COSTS 


A. NATURE AND GROUNDS IN GENERAL 


§ 125. In General 

The right to security for costs ordinarily rests on 
legislative grant, and statutes regulating such subject 
have been held valid and open to a liberal construction. 


In general, the right to require security for costs 
or the pajrment of costs in advance is regarded as 
wholly statutory,!! although as is noted in § 128, 


99 . Pa—Onffls V Griffis, 12 Pa Co 
§90—^Tatem v, Crawford, 11 Plnla 
196. 

1. Pla.—^Herndon v Hurter, 19 Pla 
397 

Pa—Cameron v. Crossmau, 4 Pa Co 
316 

15 C J. p 106 note 67 

2. Ark—^Temple v. Lawson, 19 Ark 
14'8 

Miss—^Rives V Patty, 20 So 862, 74 
Miss 381, 60 Am S H 510 

15 C J. p 106 note 68 

3. IT.S —Holland Banking Co v 

Continental Nat. Bank, D.C Mo, 9 
P Supp. 986, 987. citing Coxpns 

atiils, and set aside and remanded 
on other grounds, C.C A, Edwards 
V Holland Banking Co, 76 F.2d 
713. 

Ga—Porter v Stewart, 137 SB. 28. 
163 Ga 656 

Ky.—^Dorman v Baumhsberger, 113 
SW2d 432, 438, 271 Ky 806, citing 
Coxptu groxis—^Mainous v Brown 
Shoe Co, 299 SW 1068, 222 Hy 
26. 

Neb.—^Blacker v Kitchen Broa Hotel 
Co, 273 N.W 886, 183 Neb 66 

NT—^In re Leon Mayer, Inc, 178 
NTS. 86, 108 Mlsc. 662 

Ohio—^Barnes v. Plfth-Third Union 
Trust Co, 16 N.E.2d 661, 68 Ohio 
App 27. 

Pa.—Hempstead v. Meadville Theo¬ 
logical School, 184 A. 108, 286 Pa 


493, 49 A.LR. 1146—Hackett v 
Hackett, 169 A. 226, 104 Pa.Super. 
363. 

Tex—^Brand v. Denson, Civ App., 81 
S W 2d 111, error dismissed 

15 C J p 105 note 69. 

Amomit of fee 

In allowing costs as between solici¬ 
tor and client from funds, in which 
others who take advantage of his 
services, are Interested, equity courts 
allow party cus many charges which 
he would be compelled to pay his 
own solicitor as fair justice to oth¬ 
er party permits, and is not justified 
in forcing contractual relation of 
attorney and client on another to 
whose benefit attorney's duty to 
client inures, although amount of 
compensation is fixed by that in¬ 
volved in litigation—Dunlop v Mc- 
Gehee's Bx*r, 124 SB 199, 189 Va 
648 

4. Ga —Ober, etc., Co v Macon 
Constr. Co„ 28 S.B 388, 100 Ga 
635 

16 C.J. p 106 note 60 

5, Ohio.—^Barnes v. Fifth-Third Un¬ 
ion Trust Co., tl6 NB.2d 661, 68 
Ohio App 27 

g. Cal—Miller v. Kehoe, 40 P. 486, 
107 Cal. 340. 

S.C.—Wilson V. Kelly, 9 S.E. 623, 
80 S a 488. 

16 C.J. p 106 note 61.' 

363 


'7, Pa—Commonwealth V City Trust, 
Safe Deposit & Surety Co, 38 Pa. 
Super 686 

16 C.J p 106 note 62. 
a Pa—^Hempstead v Meadville 
Theological School, 184 A. 103, 286 
Pa 493. 49 A.L.R. 1145. 
a Va —Stuart v. HofCman, 61 S B. 
767, 108 Va 307. 

10. Va.—^Dunlop v. McGehee's Bx*r, 
124 S.B. 199, 139 Va 643. 

11. N.T—Turmelle v. Jefferson, 2 
N.TS.2d 30, 166 Misc. 70 

Ohio—State ex rel Macek v Busher, 
187 NB. 874, 46 Ohio App. 148, af¬ 
firmed Busher v. Macek, 190 N.B 
200. 127 Ohio St 654. 

S C —Gnffin v. Allendale Bank, 170 S. 

E. 149, 170 S.C, 212. 

15 C J p 192 note 10. 

But it has been, stated broadly that 
it is within the inherent power of a 
co-urt of equity to require a plain¬ 
tiff to execute cos^ bond.—^Long v. 
Stites, CCA.Ky, 63 P.2d 865, cer¬ 
tiorari denied 64 S Ct. 69, 290 U S. 
640, 78 LBd 666—Deenng v. Stites. 
C.C.AKy, 68 P.2d 866, certiorari de¬ 
nied 54 S.Ct. 69. 290 US. 640, 78 L. 
Ed. 556 

Condition, to aUowing amendment 
A court invested with authority to 
impose terms as a condition preced¬ 
ent to amendment may, It Is held, 
require the party desiring an amend- 
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there is some authority to the effect that the right 
exists at common law in the case of a nonresident. 
While there is some authonty to the contrary, 
statutes providing for security for costs are as a 
rule regarded as remedial, and to be liberally con¬ 
strued in order to effect their object,13 although the 
operation thereof should not be extended beyond 
their plain provisions ,1^ and they have been very 
generally held not unconstitutionaLis However, 
where an act-was held imconsbtutional in its main 
provisions, but a portion of it which related to se¬ 
curity for costs was held proper, if it stood by itself 
or could be separated from the unconstitutional pro¬ 
visions, the portion relating to security was held in-^ 
operative and void because it was evidently intend¬ 
ed to be in aid of thein.^® 

§ 126. Causes in Which Security May Be Re¬ 
quired in General 

Security for costs must be given mi causes or proceed¬ 


ings falling within the mandatory requirements of con¬ 
trolling statutes, but need not be given in causes or pro¬ 
ceedings beyond the scope of such mandatory require¬ 
ments, and under some provisions the matter will rest 
in the sound discretion of the court. 

Where the l^slature has made express provision 
as to the causes in which the payment of costs in 
advance or the giving of security therefor may be 
required, such payment or security cannot be exact¬ 
ed m other cases it may, however, be demanded 
as of right in cases withm the scope of the statutes 
providing therefor,i3 unless the matter is left to the 
discretion of the court.^3 

§ 127. Parties or Persons from Whom Secu¬ 
rity May Be Required 

a. In general 

b. Particular persons and parties 

a. In General 

Security for costs will m general be required only 


ment to file an undertaking* for the 
payment of all costs that might he 
awarded against him in the action. 
—Clune V Sullivan, 66 Cal. 249. 

ginaacial reapoiiBlbUity for coats 
of litigant or one who acts for him 
18 not required as condition to use 
of courts —Six parte Bennett, 164 So. 
296, 231 Ala 223. 

Conformity of federal courts to' 
state practice In respect of security 
for costa is considered in the C.J S 
title Federal Courts § 161, also 25 
CJ. p 826 notes 82-85. 

' IS. Neb.—^Moss v. Hohertson, 77 N. 
W. 408, 66 Neb 774. 

18. N J —^Kearney v Baptist, 169 A, 
406, 10 N.J Misc 431. 

NT.—State of Ohio ex rel. Fulton 
V. Saal, 267 NTS 668, 289 App. 
Biv 420, followed In 267 NTS. 
560, 561, 240 App Div. 902, and 
motion denied 191 NE. 516, 264 
NT. 465—^Tobias Tile Co. v. Top¬ 
ping Realty Co, 186 NT.S. 734, 114 
Misc. 500 

Utah—Castle v. Delta Land & Water 
Co, 197 P. 584, 58 Utah 137. 

15 CJ p 192 note 12 
Constmotiosk as a whole 
Sections of the code dealing with 
the same subject matter, as the lia¬ 
bility of a next friend for costs, and 
dismissal of his action for failure to 
give security for costs, should be 
read together—Davis v. Davis, 206 
SW. 623, 182 Ky. 470. 
implied repeal 

'An act permitting clerk or sheriff 
to demand security for costs on fil¬ 
ing suit has been held not repealed 
by statute allowing defendant to 
demand security—^Whitson v Amer¬ 
ican Ice Co., 113 So 849, 164 La. 283. 

Object of statutes, enacted in 
some Jurisdictions, requiring plain¬ 


tiff to give security for costs is to 
protect defendant and to secure to 
him the costs and charges he may 
be awarded if the judgment is in his 
favor—^Bned v. Superior Court in 
and for City and County of San 
Francisco, 79 P.2d 1091, 11 Cal.2d 
351 

14. Wash—State v. Thurston Coun¬ 
ty Super Ct, 50 P. 482, 17 Wash. 
564 

15- Ala.—^Bx parte Winn, 147 So 
625, 226 Ala 447. 

Ky—^Harbison v. George, 14 S.W.2d 
405, 228 Ky 168. 

15 CJ p 202 note 65 
Bequirement that nonresident fhn- 
mSh Indorser for costs 
Mass—^Keown v Hughes, 123 NB 
98, 233 Mass 1. 

16. Wis—Oatman v. Bond, 16 WIs 
20 

17. Ala —^Bx parte Blackburn, 85 So. 
495, 204 Ala. 132. 

Mich —^Montgomery v Wayne Cir¬ 
cuit Judge, 278 NW. 889, 284 Mich 
430 

Ohio—State ex reL Macek v. Busher, 
187 NE 874, 46 Ohio App., 148, af¬ 
firmed 190 NB. 200, 127 Ohio St 
654. 

15 O.J. p 192 note 14. 

Action 

Summary proceeding by nonresi¬ 
dent Clients to recover stock from 
attorney is not an “action” within 
statute relating to security for costs. 
— State V. Superior Court for King 
County, 251 P 868, 141 Wash. 684 
Habeas corpus 

(1)^Statute requiring recognizance 
for costs before process is signed 
must be construed to apply only to 
process in actions wherein costs are 
taxable, and cannot be construed as 
requiring a bond for costs to be en¬ 

^64 


tered before issuance of a wnt for 
habeas corpus—^Bissing v. Turking- 
ton, 167 A 226, 118 Conn 737, 81 A. 
LR 146 

(2) Filing of a petition fdr habeas 
corpus seeking the custody of a mi¬ 
nor child, which merely sought fur¬ 
ther action by the court in a pend- 
mg cause in which the petitioner 
was a party and related to the cus¬ 
tody of the child, which was a ward 
of the court, court never having lost 
jurisdiction, was not "the commence¬ 
ment of a suit” within the influence 
of Code 1907, § 3687, providing that 
nonresidents must grive security for 
costs—^Bx parte Blackburn, 85 So. 
495, 204 Ala 132. 

Quo wamuKto 

Where quo warranto proceedings 
were instituted on order of judge 
of circuit court, security for costs is 
not necessary—^Roberts v State ex 
rel. Bailey, 153 So. 482, 228 Ala. 222. 

la HI—Ellison V Ward, 13 NE2d 
649, 294 Ill App 197. 

WVa'—State v. American Piano- 
graph Co, 123 S,E. 410, 96 W. 
Va. 674. 

15 aj p 192 note 14. 

On plea in abat«Di«(Lt defendant is 
entitled, under special appearance, to 
seek bond to secure , costs —^'irst 
Bank of Cordova, Alaska^ v. Luochini, 
166 A 88, 118 Conn. 770 

19. Ky.—^Tiller v. Cincinnati, Dis- 
coipit Co, 110 S W 2d 420. 270 Ky. 
685. 

16 C.J p 192 note 15. 

Proseontlon of suit by aaslgiMe 

without executing cost bond may be 
allowed if court is satisfied that 
plaintiiTs assignee is solvent—Pond 
Creek Coal Co. v Hatfield, 16 S,W.2d 
442, 228 Ky. 806. 
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of parties falling within the intent of the statutes or 
rules of court relied on, as for example In the case of 
plaintiffs, defendants, interveners, or defendants seek¬ 
ing affirmative relief. 

In accordance with the general rule stated in § 
125 supra, a plaintiff^o or defendant^! cannot be re¬ 
quired to give security for costs in the absence of 
some valid statute or rule of court providing there¬ 
for, and one of whom security may be required as 
a plaintiff22 or defendant's must come within the 
meaning of the statute or rule. 

Under statutes declanng a resident plaintiff sub¬ 
ject to the rule requiring security for costs from a 
nonresident when he stands in the place of a non¬ 
resident, resident plaintiffs suing for property dam¬ 
age are not required to give security for costs mere¬ 
ly because a nonresident indemnity corporation is 
interested in the action to the extent of money paid 
by it to plaintiffs on account of the damages.^^ 

Statutes regulating the right of defendant to re¬ 
quire plaintiff to give security for costs do not au¬ 
thorize security in favor of one defendant against 

another.25 

Where cross biU, counterclaim, or reconvention 
fled. Although there is some authonty to the con¬ 
trary,2® the general rule is that a defendant who 
seeks affirmative relief by cross bill, counterclaim, 
or reconvention cannot be required to give security 
for costs,27 unless there is a statute or rule of court 

so providing.28 

Interveners, The court, it has been held, has the 
inherent power to permit a person to intervene 
without giving security ;2 9 -and according to some 


decisions in the absence of statutory authority a 
court has no power to require an intervener to give 
security for costs.®® It has been held that under a 
statute giving a person the absolute right to be 
brought in when he has an interest, security for 
costs cannot be required as a condition to the grant¬ 
ing of such right®! On the other hand, it has ei¬ 
ther been held or said in a number of decisions in 
which no special statute or rule of court was men¬ 
tioned that an intervener may be required to give 
security for costs as a condition precedent to his 
right to come in and prosecute or defend.®® 

Under a statute providmg that the rules as to se¬ 
curity for costs by a plaintiff shall also apply to an 
intervener and to a defendant who seeks a judgment 
against plaintiff on a counterclaim after plaintiff 
has discontinued his suit, it is not essential to lia¬ 
bility of an mtervener for costs that plaintiff shall 
have discontinued his suit, the intervener being re¬ 
quired to give security irrespective of discontinu¬ 
ance by plaintiff; but one actually a defendant can¬ 
not be classified as an intervener within the mean¬ 
ing of such statute merely because so referred to 
in the record.®® 

Statutes authorizing ‘'the defendant” to require 
from plaintiff security for costs have been construed 
as referring to a defendant originally sued or 
brought in by motion of plaintiff, and as not au¬ 
thorizing a defendant coming in on his own mo¬ 
tion by way of intervention to require such secur¬ 
ity from plaintiff.®^ 

The liabilirty of one interpleaded to give security 


so. us —Sermons v Kansas City 
Southern Ry. Co, D C.La.. 11 F.2d 
• 671. 

SI. U S —W. Montsromery Co v 
Gwm, DC Miss. 68 F 2d 779, 780, 
citing: OaxpaB Juris. 

Del—^Hauer v Appalachian Gras Cor¬ 
poration, 167 A 838, 19 Del Ch 
274, citing: Corpus Juris. 

16 C J. p 200 note 38. 

Bngrlish and Oimadian rule ooiu 
trasted see 15 C.J. p 200 note 39- 
p 201 note 40 

22 . Mich.—Montg:omei^ v. Wayne 
Circuit Judg:e, 279 NW. 889, 284 
Mich 430 

Heirs seeUngr dlstxibutloiL of estate 

Deceased’s heirs who assert claims 
in proceedin£:s for the distribution 
of deceased’s estate are not ‘’plain¬ 
tiffs’* within statute requiring: non¬ 
resident plaintiffs to file security for 
costs, as a condition precedent to 
prosecution of suit—^Montg:omery v. 
Wayne Circuit Judgre, supra. 


23. Proceeding not adversary 

Party, responding: to rule to show 
cause why reorg:anization plan for 
corporation in receivership should 
not be adopted, cannot be required 
to g:ive security for costs because he 
objects to proposed plan, the pro¬ 
ceeding: not being an adversary one 
in the ordmary sense.—^Hauer v. Ap¬ 
palachian Gkus Corporation, 167 A. 
838, 19 Del Ch. 274. 

24. Md—^United Rys. & Electric Co 
of Baltimore v. Winer, 125 A. 61, 

' 144 Md 236 

25. N.T—Weiss v. Kanarek, 241 N 
YS 345, 136 Misc 848. 

26. Tenn —Harrell v. Btarrell, 4 
Coldw. 377. 

16 C.J. p 201 notp 41. 

27. Ky—^Lipscomb v. Central Bldg 
Ass'n of Covington, 9 Ky.Op. 432 

16 C.J p 201 note 46 
BngrUsh and Canadian rule oon^ 
trasted see 16 C J. p 201 notes 44-«45. 

28. Vt'—Badger v. Taft, 3 A. 636, 
68 Vt 586.' 

16 C.J. P 201 note 42. 
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29. N.Y —^Rosenberg v Courtney, 
29 N.Y S. 327, 8 Misc 616, affirmed 
38 N.E 982, 144 N.Y. 92. 

15 C J p 201 note 46 

30. Iowa—^Petty v. Bta.yden, 88 N.W. 
339, 115 Iowa 212 

NY'.—Riley v. Ryan, 91 N.YS. 962, 
45 Misc. 161, reversed on other 
grounds 93 N.Y.S. 386, 168 App. 
Div. 176. 

15 C.J p 201 note 47. 

31. NY—^Hertzog v. Tamsen, 49 N 
Y.S. 1016, 22 Misc. 766—Uhlfelder 
V. Tamsen, 40 N.Y.S 372, 17 Misc. 
296, affirmed 44 N.Y S. 484, 16 App. 
Div. 436 

32. N C —^McKesson v. Mendenhall, 
64 NC 602. 

16^0 J p 201 note 49. 

33. Tex.—Gillette v. Davis, Civ.App., 
15 S.W2d r086. 

34. N.Y.—Graham Bros Aktiebolag 
V. St. Paul Fire & Marine Ins Co., 
212 N.YS 380, 126 Misc. 32, affirm¬ 
ed 213 N.YS. 812, 216 AppDiyi;^ 
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for costs is considered in the CJ.S. title Inter¬ 
pleader § 50, also 33 CJ. p 472 notes 84-91 

Persons not parties to action. A motion for se¬ 
curity for costs can prevail only against one who is 
a party to the suit.^5 Plaintiffs attorney cannot be 
treated as a party for the purpose of giving security 
for costs, although he is prosecuting a cause for 
damages on a contingent fee of part of the judg¬ 
ment to be recovered,3 6 or although he may have 
become owner of part of the cause of action in con¬ 
sideration of his leg^l services by transfer before 
the suit was brought.37 

b. ParticiilaT Persons and Parties 

The duty of particular persons and parties to give 
security for costs ordinarily depends on the provisions 
of applicable statutes, as In the case of married women, 
infants, corporations, receivers, and the state Or other 
public agencies. 

The exemption or liability of particular classes of 
persons or parties from, or for the furnishing of se¬ 
curity for, costs IS ordinarily controlled by the par¬ 
ticular statutes involved.^^ 

Alien. The liability of an alien to furnish secur¬ 
ity for costs is considered infra § 128 in connection 
with the question of nonresidence. 

Assignee or trustee in insolvency or bankruptcy. 
Questions as to security for costs in insolvency pro¬ 
ceedings are considered in the CJ.S. title Insolven- 
cy § 19, also 32 CJ. p 927 note 74, and the duty of 


a trustee in bankruptcy to furnish security for costs 
is considered in the title Bankruptcy § 629. 

Executors and administrators. Security for costs 
in the case of suits involving executors and adminis¬ 
trators is considered in the CJ S. title Executors 
and Administrators, § 823, also 24 C.J. p 919 note 
66-p 920 note 74. 

Husband and wife. For the purpose of afford¬ 
ing greater protection to married women in con¬ 
nection with their separate property, under statutes 
in some j'urisdictions suits may be maintained by 
them without giving security for costs,although 
in the absence of statutory exemption a married 
woman may be compelled to give security the same 
as any other person jn actions for separate 
maintenance a bond or security for costs may be 
required under some statutes,^ ^ although security 
will not be required where the wife sues by a next 
friend who is a freeholder of unquestioned respon- 

sibility.^2 

Infants. In the absence of statutory exemption 
an infant is subject to general statutory require¬ 
ments as to furnishing of security for costs.'* 3 

Under some provisions of law a next friend or 
guardian ad litem for an infant is not required to 
give security for costs, or must do so only under 
speaal circumstances,^^ although under other pro¬ 
visions a guardian ad litem or next friend is re¬ 
quired to give security for costs,^® the requirement 


36. Tez —^International, etc , B. Co. 
V. Reeves, 79 S W 1099, 35 Tez.Civ. 
App. 162—Galveston, etc, B. Co. 
V Mathes, Civ App, 73 SW 411— 
Gulf, etc, B. Co V ICnott, 36 SW. 
491, 14 Tez Civ App., 168. 

aa Tez.—Gulf, etc., B. Co v. Knott, 
supra 

37. Tez—^International, etc, B. Co. 
V. Reeves, 79 SW. 1099, 35 Tez. 
Civ App. 162. 

38. Chiardiaaa 

A plaintiff gruardian representing 
his ward in an action may he re¬ 
quired to give security for costs. 
NY.—^Robertson v. Barnum, 29 Hun 
657. 

Tenn —Green v Harrison, 3 Sneed 
131. 

Xasane persoxui 

(1) In the absence of statute, se¬ 
curity for costs IS not required in an 
action against the committee of an 
incompetent.—^Kelley v. Kelly, 78 N 
T.S. 918. 77 APP Div. 619 

(2) Suretyship for costs by person 
llnancially able to x>ay is not required 
as condition to suit by an insane per¬ 
son, but qualifications of nezt friend 
on objection by a respondent are sat¬ 


isfied if she Is resident of state and 
person against whom judgment for 
costs may be legally rendered—^Ez 
parte Bennett, 164 So. 298, 281 Ala 
223. 

<3) Under some statutes the giving 
of security for costs is a prerequisite 
to an appeal from an order of com¬ 
mitment, and m the absence of stat¬ 
ute one is not entitled to appeal as a 
poor person—^Forester v. Camp, 88 S 
E. 576, 145 Qa. 48. 

Seamen 

(1) Under statutory provisions ex¬ 
empting seamen from furnishing se¬ 
curity for costs in actions generally 
pertinent to their seaman status, it 
has been held, in a suit for personal 
injuries, that stevedores are “sea¬ 
men”—^Fletcher v. Lancaster S S 
Corporation, DCN.T, 11 P.Supp 704. 

(2) The status of particular per¬ 
sons as “seamen” generally is consid¬ 
ered in the C jr S title Seamen S 1, 
also 56 C.J. p 928 note 28-p 924 note 
82. 

(3) The exemption of seamen from 
the duty of furmshing security for 
costs in admiralty proceedmgs has 
been considered In Admiralty § 199. 

366 


39. Ala.—Ware v McDonald, 62 Ala. 
81. 

40. Alcu—^Ez parte Cole, 28 Ala 50. 

41. N J.—^Harris v. Hams, 62 A. 
703, 70 N.JBq 686—Dithmar v, 
Dithmar, 59 A. 644, 68 N.J.Eq 533r. 

42. N J —^Ballentme v Ballentme, 6 
NJBq. 471. 

43. N T.—^Thater v. Margrey, 273 
NTS. 200, 242 App Div 31 

Znfaat itiliig under Vehicle and Traf¬ 
fic Xiaw 

N.T—Thater v. Margrey, supra 
Nonresident Infant 
NY.—Maxwell v Klein, 271 N.Y.S. 
886 , 151 Misc 485 

44i N.T.—^McGovern v. New York 
Telephone Co, 165 N.Y S. 480, 100 
Misc 177 

81 C J. p 1140 notes 79, 80 
Nonresldenoe of guardian ad litem 
Plaintiffs, infant and gruardian ad 
litem, may be compelled to give se¬ 
curity for costs if nonresidents,— 
Maxwell v. Klein, 271 N.Y.S. 886, 151 
Misc. 486—31 C J. p 1140 note 80 [b]. 

45. Ky.—Davis v Davis, 206 S W. 

623, 182 Ky. 470 
81 C.J. p 1140 note 81. 
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in some cases being discretionary with the court, 
and not jurisdictional.^® 

Receivers. A receiver may be required to give 
security for costs when he comes within the descrip¬ 
tion of those who, under the statute, may be re¬ 
quired by the court to do so^*^ Under a statute 
which provides for the awarding of costs in an ac¬ 
tion by or against a receiver as in an action by or 
against one prosecuting or defending in his own 
right, but that they shall be exclusively chargeable 
on and collectable from the estate, etc, unless the 
court shall direct them to be paid by the party per¬ 
sonally, for mismanagement or bad faith in the pros¬ 
ecution or defense of the action, and that the court 
may, in its discretion, in the cases mentioned, re¬ 
quire plaintiff to give security for costs, it has been 
held that the discretion includes the power to de¬ 
termine the form and extent of the security,^® but 
that the receiver should not be required to give se¬ 
curity merely because he is without funds, unless 
the action is brought in bad faith or heedlessly and 
without probable prospect that he will succeed.'^® 
It has also been held inequitable to permit a re¬ 
ceiver to sue only on condition that all costs and 
expenses shall be secured and paid by petitioning 
creditors desinng the litigation, and to deny such 
creditors and others who may desire to contribute 
the right to be first paid out of the fund, if any, 
resulting from the litigation.®® Statutes authoriz¬ 
ing recovery of costs m actions prosecuted or de¬ 
fended by an executor, administrator, trustee of an 
express trust, or a person expressly authorized by 
statute do not warrant an order compellmg the fur¬ 
nishing of security for costs in a receiver’s action 
brought for the benefit of resident beneficiaries.®^ 

Under statutes requiring a nonresident plaintifiE 


on demand of defendant to give security for costs 
and authorizing the court in its discretion to re¬ 
quire a plaintiff suing in a representative capacity 
to give such security, a nonresident suing as receiv¬ 
er of a corporation must on defendant’s demand 
give security for costs ®2 The security for costs 
which a defendant may require from a nonresident 
plaintiff has been held to be demandable as a matter 
of right, as against a receiver of a national bank,®® 
but It has been held further that the federal stat¬ 
ute providing that no security for costs shall be re¬ 
quired from the United States or any party acting 
by direction of any department of the government 
applies to an action by the receiver of a national 
bank, brought in the federal court.®^ 

Private corporations. It has been both affirmed®® 
and denied®® that a statute requiring security from 
“persons” requires it from corporations. 

Ordinarily a domestic corporation is not, in the 
absence of statute, required to furnish security for 
costs,® 7 even though it has no property within the 
state.®® Statutes in some junsdictions require such 
security for costs.®® A domestic corporation is re¬ 
quired to give costs by a statute providing that, if 
defendant shall at any time before answering file 
an aflSdavit stating that he has a good defense, m 
whole or in part, if he is a nonresident or a corpo¬ 
ration, before any further proceedings in the case, 
he shall give security for costs.®® A proceeding by 
notice and motion by a company against a delin¬ 
quent stockholder is a suit within a statute requiring 
a corporation to give security for costs.®! 

A foreign corporation, being a nonresident, must, 
according to one view, as such give security for 
costs,®® even though it may be entitled to receive a 


48. Ill—Comstock v. Morgan Park 
Trust & Savings Bank, 11 N.H 2d 
394, 367 Ill. 276, modifymg 4 NB 
2d 663, 287 IlLApp 618, transferred 
from 2 NB2d 311, 363 Ill. 341. 

81 aj. p 1140 note 81 [a]. 

47. N.T.—Gilford v. Rising, 48 Hun 
128, 14 N Y Civ Proc 172—^Myers v. 
Stephens, 102 NY.S 929, 52 Misc. 
682—^Kimberly v. Stewart, 22 How. 
Pr 281 

4a NT —Briggs v. Vandenburgh, 
22 N.Y 467. 

53 C.J. p 823 note 63. 

4a N.T.—Hale v Mason, 33 NTS 
789, 86 Hun 499. 

53 C J. p 323 note 64. 

5a Mich—Standart v Ingham Cir¬ 
cuit Judge, 127 NW. 922, 168 Mich 
106. 

61. SC—Grifdn v Allendale Bank, 
170 S.B. 149, 170 S.C. 212. 


68 . NT—Myers v Stephens, 102 
NT.S. 929, 52 Misc. 682. 

53. N.T—Beckham v. Hagur, 60 N. 
T S. 767, 44 App Div. 146. 

53 C J p 323 note 67. 

54. XT S.—^Pepper v. Fidelity & Cas¬ 
ualty Co., C C.Conn, 126 P 822 

15 CJ p 202 notes 59, 60—68 C.J. 
p 323 note 68 

55. NT—Tobias Tile Co. v. Top¬ 
ping Realty Co, 186 N.T.S. 734, 114 
Misc 500 

sa Vt—^Dunmore Mfg. Co. v. Mor¬ 
ton, Brayt 18. 

16 C.J P 202 note 53 

57- NT.—^Edw€Lrd Thompson Co v 
Lobenthal, 83 NTS, 417, 24 NT. 
Civ Proc. 247. 

Ba N J.—^Philadelphia, etc., Steam¬ 
boat Co. v. Andrews, 8 N J.Liaw 
177 

15 C J P 196 note 69, 
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5a Ky—Paducah Hotel Co v Long, 
17 SW 863, 92 Ky. 278, 113 KyL 
631—^Portsmouth Fdy., etc. Works 
Y. Iron Hill Furnace, etc., Co., 11 
Bush 47—Columbia Bank v. Bush, 
8 Ky.Op. 762. 

16 C J p 201 note 51. 

ea Iowa—^D. M. V, Live Stock Ins 
Co. V Henderson, 38 Iowa 446. 

61. Ala—Alabama, etc, R Co. v. 
Hams, 25 Ala. 232 

15 C.J. p 202 note 54. 

62. Idaho—^Kissler v. Budge, 138 
P 125, 24 Idaho 246. 

16 C J p 196 note 71. 

Corporation aggregate 

It has been held that a corpora¬ 
tion aggregate, whose president and 
treasurer reside in the district, can¬ 
not be compelled to give security 
for costs, as being nonresident plain- 
tifiCs.—^Potomac Co. v Gilman, DC, 
19 F.Cas.No.11,817, 2 Cranch C C. 248. 
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certificate to do business within the jurisdiction, 
and be required to appoint an agent for service, on 
whom process may be served, or may have a place 
of business within the jurisdiction,®^ although it 
has also been held that a foreign corporation is not 
to be regarded as a nonresident within the security 
for costs rule where it is properly doing business 
in the state, with a local place of business and resi¬ 
dent officer on whom process can be served,®® and 
that qualified foreign corporations with assets with¬ 
in the jurisdiction may be treated as domestic cor¬ 
porations so as to be relieved of the duty of furnish¬ 
ing security for costs.®® Under statute the court 
may be authorized to require security for costs 
from a foreign corporation ;®7 statutes providing 
that, where a foreign corporation becomes a party 
plaintiff on defendant's demand, the court "shall" 
order it to give security for costs are mandatory.®® 
A statute requiring a foreign corporation to give 
security applies to a national bank orgamzed under 
the act of congress.®® 

States and other public agencies. In the absence 
of express statute, security for costs cannot be re¬ 
quired of a state in her own courts,*^® nor of a coun¬ 
ty suing as a state agency but, if a statute au¬ 
thorizing suits in the name of the state on the re¬ 
lation of a person interested provides that the at¬ 
torney general, as a condition of bringing the ac¬ 
tion, must require the relator to give satisfactory 
security to indemnify the people against costs and 


expenses, this constit"-tes a condition precedent 
which must be complied with before the action can 
be mamtained.72 

In the case of a foreign state*^® or nation,74 there 
IS authority supporting the view that security for 
costs may be required, and a foreign state or na¬ 
tion has been held a “person” within the meaning 
of statutes requiring security for costs from a “per¬ 
son residing without the state.”76 

Statutes relating primarily to security for costs 
on appeal and providing that no security shall be re¬ 
quired from the United States or from a party act¬ 
ing for the United States have been construed as 
not restricted to security for costs on appeal. 7® 

The matter of security for costs in proceedings 
involving a municipal corporation is considered in 
the C-J S. title Municipal Corporations § 382 also 43 
CJ. p 489 notes 27-30, in § 948 also 43 C.J. p 1323 
note 38, § 2158 also 44 CJ p 1418 notes 15-18, and 
§ 2200 also 44 C.J. p 1468 note 91. 

§ 128. Nonresidence 

a. Nonresidents of state 

b. Persons living within state but outside 

junsdiction of court 

c. Resident aliens 

d. Who may require security from non¬ 

residents 


63. Del --Fidelity Mut. P. Ins. Co. v. 
Hart, 41 A. S74, 17 Del 447. 

64. NT.—^P, A. Kennedy Co v. Mc¬ 
Cormack. 3 NT.S. 214, 16 N.Y.Civ. 
Proc. 239. 

16 C J. p 196 note 76. 

65. N.J—^M. J, Merkin Pamt Co v. 
Riccardi. 8 A.2d 890, 124 N.J.Pq 
697. 

66 . N.T.—Standard Marine Ins Co. 
V. Verity, 276 N.TS 801, 248 App 
Div, 639. 

Poreigu insuraaioe company 

Provision for cases where plain- 
tia is a “foreign corporation" is in¬ 
applicable to foreign insurance cor¬ 
poration which has complied with all 
statutory provisions authorizing it 
to do busmess in state includmg de¬ 
posit of funds for protection of poli¬ 
cyholders and creditors.—Standard 
Marine Ins Co- v. Verity, supra. 

67. N T.—Continental Purchasing 

Co. V. Woodworth, 266 N.TS 629, 
148 Mlsc 887, affirmed 268 N.TS. 
117, 239 AppDiv. 638 

Dismissal for nonoomplUmoe with 
order 

Buffalo city court can require for-1 
eign corporation bringing action to I 


give security for costs, and can dis¬ 
miss for noncompliance with order 
therefor.—Continental Purchasing 
Co V. Woodworth, 266 N.T.S. 629, 148 
Mlsc. 887, affirmed 268 N.TS 117, 
239 App.Div. 688. 

68 . Wis.—State ex rel. Firemen's 
Friend Ins. Co. v. Hoppmann, 240 
N.W. 884, 207 Wis. 481, 84 A.L..R, 
249, affirmed 242 N W. 188, 207 Wis. 
481, 84 A.D.II. 249. 

66 . N.T —National Park Bank v. 

Gunst, 1 Abb N Cas 292 
7a Iowa,—State v. Baph, 168 NW. 

259. 184 Iowa 28. 

69 C.J. p 383 note 60 
71. Ky.—Commonwealth v. Allen, 32 
S.W 2d 42, 236 Ky 728 
Condemnatioii proceedings 
A county IS not required to give 
bond for costs m litigation grow¬ 
ing out of the exercise of its func¬ 
tions as an agency of the state, and, 
In acquiring a right of way for high¬ 
way purposes, the county acts as an 
agency of the state whether or not 
a condemnation suit is required to ob¬ 
tain possession of the right of way, 
so that it need not give bond for 
costs in such proceedings —Walker 
V, Turner, Tenn.App, 122 S.W.2d 804. 
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78. N.T.—People ex rel. Delehanty v. 
McIntyre, 166 N.TS 684, 179 App. 
Div. 628. 

73. Md.—^Mayer ▼. Tyson, 1 Bland 
569 

Officer of foreign state 

An officer of another state, object¬ 
ing to an administratrix’s account, 
will be required to give security for 
costs, having failed to pay costs ad¬ 
judged against him in a prior pro¬ 
ceeding in the matter.—^In re Kopp's 
Estate, 169 N.T.S. 824, 102 Miso. 606. 

74 NT.—^Honduras v Soto, 19 NEJ* 
846, 112 NT 310, 8 Am S R. 744, 2 
LRA. 642, 16 N T.Civ.Proc 270, 
reversing 47 Hun 174, 18 NT.St. 
570, 14 N.T Civ.Proc 9. 

76., NT.—State of Ohio ex rel. Pul¬ 
ton v. Saal, 267 N T S 558, 239 App. 
Div 420, followed in 267 NTS 
660, 661, 240 App Div. 902, and 
motion denied 191 NB 616, 264 N. 
T 466 

15 C.J. p 202 note 56. 

7a US.—^U. S. V. Kinney, D.C Pa., 
264 F. 642, error dismissed U. S 
Shippmg Board Emergency Fleet 
Corp. V. Kinney, 41 S Ct. 64, 264 
U.S. 668, 66 L.Ed. 464, 
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a. Nonresident of State 

(1) In general 

(2) Who are nonresidents 

(3) Nonresidence of one or more of 

parties 

(4) Ownership of property within state 
(1) In General 

As a general rule, ordinarily based on express statu¬ 
tory provisions, nonresident parties, either plaintiff or 
defendant, may be required to furnish security for costs 
in litigated matters whatever their nature, except as 
restricted by the statutes or rules of court. 

Under the general rule in practically all juris¬ 
dictions, it is competent and customary to require 
a nonresident of the state to give security for costs, 
this being the usual ground for requiring security.^'^ 
While there is authority holding that the right to 
require security for costs from a nonresident suitor 
exists without statute or rule of court expressly 
providing therefor, and that statutes providing for 
such security are merely declaratory of the common 
law,*^® there are some decisions holding that statu¬ 
tory authority is necessary.79 Further it is held 
that It is widiin the inherent power of a court of 
equity to require secunfy for costs from a. nonresi¬ 
dent,^® and, if a statute requires security for costs 
from nonresidents of the state in actions at law, but 
is silent as regards suits in equity, the courts of 
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equity will follow the courts of law m regard to re¬ 
quiring security.Si 

Where plaintiff sues in a federal district court, 
the jurisdiction of which is based on diversity of 
citizenship, it has been held that his nonresidence 
in the state wherein such federal court is sitting 
affords no ground for requiring him to furnish se¬ 
curity for costs, in the absence of a federal statute 
or rule of court, or a state law, requiring security 
for costs,although it has also been held that, un¬ 
der the equity practice prevailing in the federal 
courts, a nonresident plaintiff suing in equity in 
such a court will be required to furnish security 
for costs on defendant’s motion.^s The conformity 
of federal courts to state practice in respect of re¬ 
quiring security for costs is discussed in the CJ. 
S. title Federal Courts § 161, also 25 C.J. p 826 notes 
82-85. Where a motion for security for costs is 
not based on the nonresidence of parties, and it ap¬ 
pears that they are residents, security cannot be al¬ 
lowed on the ground of nonresidence*^^ 

Reason for requiring security. The object of re¬ 
quiring security for costs is to have within reach of 
process of the court some financially responsible 
person who is bound therefor.*® A further object 
is to protect a party from being harassed with 
groimdless suits ** 


COSTS 


77. N J.—J. Bferkin Paint Co v. 
Riccardi, 3 A.2d 890, 124 N.J.Rq. 
697. 

NT—Gary v. Chambers Bros, Fur¬ 
riers. 169 N.T.S, 1061, 108 MIsc 
267. 

Pa—^Larsen-Bidkiter Go. v. Nertney, | 
19 Pa.Dist. & Co. 650—Hargrave 
^ Service System v. Glouner, 11 Pa. 

Dist. '& Co. 369. 

16 C J. p 193 note 21. 

Flamtlff 

Under statutes requiring a nonresi¬ 
dent plaintiff to furnish security for 
costs, a nonresident defendant insti¬ 
tuting a counterclaim against anoth¬ 
er defendant is regarded as so far 
“plaintiff” in character as to fall 
within the rule requiring security for 
costs—Gabrielle v. Masselli, 197 A 
415, 16 N J Misc; 94. 
defendant 

Under statutory provisions to the 
effect that no defense can be made 
by a nonresident until he shall have 
furnished security for costs, while 
It is error to refuse to receive and 
file a petition of a person sued as 
an unknown party or nonresident 
of the state to appear and make de¬ 
fense m the suit and to have the 
proceedings reheard, no defense can 
be made against decree by petitioner 
until he shall have given security for 
the cost which shall have accrued 


and which may thereafter accrue, 
.and the motion by petitioner to re¬ 
verse the judgment or decree en¬ 
tered against him as an unknown 
party or nonresident, being defensive 
in character, should not be entertain¬ 
ed until security has been given for 
costs accrued and to be accrued — 
State V American Planograph Co, 
123 S,E. 410, 96 W.Va. 574. 

78. US —^Kams v. W. 1/ Imlay Rap¬ 
id Cyanide Process Co, CCPa, 
181 P 761 

NJ—Little V. Lewis, 167 A. 888, 109 
NJBq 418. 

N T —Gary v. Chambers Bros, Fur¬ 
riers, 169 N.T.S 1051, 103 Misc. 
267 

15 C J p 193 note 24. 

79. Vt,—In re Welch's Will, 37 A 
260, 69 Vt 127. 

16 C J P 193 note 26. 

I 

8a us —^Long V. Stites, CCAKy., 
63 F 2d 855, certiorari denied 54 S 
Ct 59, 290 US 640, 7$ L.Ed 556 
—^Deering v Stites, C.CA,Ky., 68 
F.2d 855, certiorari denied 54 S Ct. 
59, 290 U S 640, 78 L.Ed 656. 
Ancient rule of ohaaoery 

“The right of the Court of Chan¬ 
cery to require security for costs to 
be given by a nonzesident complain¬ 
ant IS not dependent upon our stat¬ 
ute. It was an ancient and well-es¬ 
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tablished rule in the Court of Chan¬ 
cery of England, existing independ¬ 
ently of any statute, that if a com¬ 
plainant should reside abroad the 
court would order him to give se¬ 
curity for costs upon an application 
for that purpose bemg made in be¬ 
half of one or more defendants. That 
ancient power of the court is recog¬ 
nized as unimpaired by the provi¬ 
sions of our statute.”—^Little v. Lew¬ 
is, 167 A. 888. 889, 109 N.J.Eq 418. 

81. N C.—^Moore v. Banner, 89 N.C. 
293 

RI—^Pralt v. Fenner, 8 R.L 40. 

82. US —^Herriage v Texas & P- 
Ry Co, U C La.. 11 P.2d 671—Wan- 
dell V. Money, DC.Pa., 4 P.Supp. 
198. 

83l U S.—^Leake v New Tork Cent. 

R Co., DQNT., 26 P Supp. 416. 
Blatter as oontroUed by oourt^s dis- 
oretioiL 

US—^Karns v. W L. Imlay Rapid 
Cyanide Process Co., •C.C.Pa.. 181 
P 761. 

84. S.C—Grifllu v. Allendale Bank, 
170 S.B. 149, 170 SC. 212. 

85. N T.—Myrus v. Commonwealth 
Fuel,Co, 198 N T.S 1. 3, 120 Misa 
201. citing Oorpus Juris. 

16 C J. p 198 note 8. 
aa N C.—^Moore v. Banner. 39. N.C- 
i 298. , , . 
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Character of proceeding. Generally speaking, 
the right to require a nonresident plaintiff to give 
security for cost applies to all actions whatever 
their form or nature, whether sounding in tort 
or on con tract,8 7 where the character of the ac¬ 
tion is not restricted by statute or rule of court.*^ 
The rule, however, has been held not to apply to 
proceedings which are not between litigating par¬ 
ties but in rem as, for example, for distribution of 
a decedent’s estate Likewise th^ rule has been 
held not to apply to proceedings to open, modify, or 
reverse judgments,^® or to revive judgments nor 
does it apply to a motion on notice, until the notice 
IS filed or the motion and production of notice en¬ 
tered on records^ 

The fact that plaintiff sues on a foreign judg¬ 
ment does not militate against defendant’s right to 
require a nonresident plaintiff to give security for 

costs.®8 

On substitution of parties eliminating nonresi¬ 
dents, as where following an assignment a resident 
plaintiff is substituted for nonresident plaintiff who 
began the action, security for costs will not be re¬ 
quired on the ground of nonresidence.®^ Where 
there is not a true substitution of parties, but mere¬ 
ly the impleading of another and the original plain¬ 
tiff remains the real pirty in interest, the residence 
of such real party in interest controls, and the fact 


that a nonresident is impleaded does not require the 
furnishing of security for costs.®® 

(2) Who Are Nonresidents 

The actual dwelling place rather than citizenship 
or legal domicile controls in determining residence under 
rules requiring security for costs from nonresidents, resi¬ 
dence depending on the settled place of living as shown 
by the physical facts and the mental Intention. The date 
as of which residence should be determined varies in 
accord with the different statutory provisions involved, 
and may be either the date on which suit was instituted 
or that on which application was made for security. 

In determining whether one is a nonresident with¬ 
in the meaning of the rule requiring security for 
costs from nonresidents, the controlling considera¬ 
tion IS not citizenship or domicile but strictly '‘resi¬ 
dence.’’®® A person will be deemed a nonresident 
who has no usual place of abode in the state at 
which process may be served,®^ or where his family 
is domiciled in another state, although he may have 
a place of business withm the state,®® and, even 
though he may be actually within the jurisdiction,®® 
he will be required to give security if he resides out 
of the state, and the fact that he intends to become 
a resident does not affect the operation of the rule.i 
On the other hand, a person actually living within 
the state will be deemed a resident under the rule, 
although he may recently have lived in another 
state,2 or may be temporarily sojourning elsewhere 


K I.—Conley v. Woonsocket Sav 
Inst film 147—^Pratt v. Fenner, 
8 R.I. 40. 

87. Wash.—State ex rel. United 
Brotherhood of Carpenters ajid 
Joiners of America v. Superior 
Court of Cowlitz County, 81 P 2d 
286, 195 Wash. 426. 

15 C j p 198 note 96. 

88 * N.T.—Keller v. Townsend, 2 
AbbN.Oas. 432. 

Pa.—^Buckwalter's Estate, 6 Pa.Co. 
20 

89. Mich -^Montgomery v, Wayne 
Circuit Judge, 279 N.W. 889, 284 
Mich. 430. 

90. Ohio—Roberts v. Price, 2 Ohio 
Dec, Kepnnt, 681, 4 West.L.Month. 
581 

Pa—Gallonia v, Ciallelia, 9 Pa.Dist. 
& Co IS 

15 C J p 198 note 1. 

Inapplloabillty of mle to jndgwent 
by oonfessloii 

Where defendant petitions to open 
a judgment by confession, and plain¬ 
tiff petitions for the awarding of an 
issue, plaintiff cannot be required by 
defendant to give security for costs, 
even though plaintiff is a nonresi¬ 
dent, since the case Is not within the 
spirit of the rule of court requiring 
security for costs from a nonresi¬ 
dent plaintiff bringing suit, defend¬ 


ant in such a case being in the posi¬ 
tion of a plaintiff asking the court 
to enjoin collection of a judgment — 
Gallonia v. Ciallelia, supra. 

91. Ark—Johnson v. Hoskins, 12 
Ark 635. 

93. Ky—^Francisco v Bullock, 3 B 
Mon 64. 

93. N J —^Miller v Kauffman, 128 A 
422, 101 N.J.Law 263 

94. Iowa—Chaloupka v Martin, 162 
NW 567, 179 Iowa 1173. 

Mhtloa for seonrity pending before 

substitution^ but submitted for deci¬ 
sion after substitution, should be 
denied.—Chaloupka v. Martin, 162 N 
W. 667, 179 Iowa 1173. 

96. NT—^Bachman v Hausman, 271 
NT.S. 634, 241 AppDiv 168. 
Asslgnjtnent for coUateral 

Insolvency of plaintiff who is resi¬ 
dent of state and his assignment of 
cause of action to nonresident as col¬ 
lateral security for his indebtedness 
to nonresident is insufficient to jus¬ 
tify order requiring plaintiff to give 
security for costs, since plaintiff was 
real party m interest and was enti¬ 
tled to maintain action in his own 
name—Bachman v Hausman, supra 

96. N J.—M. J. Merkin Paint Co v. 
Riccardi, 8 A 2d 890, 124 N.JBq. 
597. 


N.T—^Morek v. Smolak, 282 NY.S. 
418, 246 AppDiv 866. 

Actual dwauing, and not technical 
legal domicile, controls.—^Morek v. 
Smolak, supra. 

Oonstruotiou of statute 
The words “residing without the 
state," as employed in a statute re¬ 
quiring security for costs from a 
plaintiff so residing, should be con¬ 
strued in the light of their context 
and with consideration for the pur¬ 
pose of the enactment.—^Morek v. 
Smolak, supra 

97. Del.—Gillen v Wilmington, 42 
A 430, 16 Del 154 

15 CJ p 193 note 28 

9& NT—^Erom v Kursheedt, 61 N. 
T.Super 119, 6 N.YCivProc 371, 
1 HowPr,N.S, 38. 

16 C J. p 194 note 29. 

99. Pa—Knoll v. Philadelphia Tract. 

Co , 42 Wkly N.C. 232. 

16 C J p 194 note 80 

1 . Pa—^McCalley v Moore, 14 Pa Co. 
87. 

16 C J. p 194 note 81. 

8 . Ark.—North River Ins Co of 
New York v. Thompson, 81 SW 
2d 19, 190 Ark 843 
Conn—Shaw v Jackson, 102 A 786, 
92 Conn 346. 
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while retaining a permanent residence within the 
state of suit,3 the question of residence being large¬ 
ly determined by the intention of the party con¬ 
cerned.'* 

Persons becoming residents pending suit. Ac¬ 
cording to some decisions, where a nonresident be¬ 
comes a resident pending suit, the rule requiring 
security will be stricken out by leave of court® 
Other decisions, however, have held that the prac¬ 
tice requiring security from nonresidents is in no 
way aifected thereby,® especially where he has no 
property in the state and there is some doubt as to 
his having become a resident^ Where an order di¬ 
rects plaintiff to file security for costs because he is 
a nonresident, and he complies with the order and 
thereafter becomes a resident, the order should not 
be vacated having already been complied with.® 

Persons leaving jurisdiction after commencement 
of suit. Whether or not one who changes his resi¬ 
dence from the state of suit after institution there¬ 
of, and is a nonresident at the time of application 
for security, is to be regarded as a nonresident de¬ 
pends on local practice and applicable statutory pro¬ 
visions. There are authorities holding that a 
change of residence at such time brings the party 
within the rule requiring security for costs from 
nonresidents,® and others holding that it does not.^® 

There is no distinction taken between nonresi¬ 
dents at the time of the institution of the action and 
persons who have become nonresident pendente lite. 


except so far as respects the time of the application 
for security.il The security given must include 
costs which had accrued before the removal 12 Nev¬ 
ertheless, to authonze the application of the doc¬ 
trine there must be an actual removal from the ju- 
risdictioni® and an intention to reside outside of 
it ,14 but on the other hand, the mere probability 
that complainant may return at some future day will 
not deprive defendant of the right to costs.i® 

Even where the statute expressly provides that 
on '"removal” from the state a party must furnish 
security for costs, he need not do so where his “re¬ 
moval” is for temporary purposes not involving a 
change of residence 1 ® 

Removal pending appeal There is authority hold¬ 
ing that a plaintiff removing from a state penjding 
appeal by defendant canhot be compelled to give se¬ 
curity for costs while the judgment stands unre¬ 
versed 

The duty of a foreign corporation to furnish se¬ 
curity for costs is considered supra § 127. 

(3) Nonresidence of One or More of Parties 

Ordinarily Joinder of a resident party with one or 
more nonresidents relieves the latter from furnishing se¬ 
curity for costs, although security may be required un¬ 
der the practice In certain jurisdictions. Similar rules 
and exceptions prevail as respects nominal or use-plain¬ 
tiffs. 

Except under some special statute or rule of 
court, 1 ® It is very generally held that, where there 


Pa—^Kune v, Dodson Day School No , 
2, 9 Pa.Dist. & Co., 453 | 

a Ky —^Kentucky Union Co. v. 

Lovely, 200 S.W. 960, 179 Ky. 459. 
EvldexLoe held to show ahsenoe not 
temporary 

Ky—^Martin v. Martin, 233 SW 894, 
192 Ky 418. 

^ Ky.—^Kentucky Union Co v 

Lovely, 200 S.W. 960. 179 Ky. 459. 

5. US.—Nicholls V Johns, D.C, 18 
FCas.No 10,232, 2 Cranch C C. 66. 
15 C J p 195 note 43 

a NT—^Ambler v. Ambler, 8 Abb 
Pr 340. 

Ohio—Standard Pub. Co v Bartlett, 
6 Ohio Dec., Reprint, 966, 9 Am 
L.Rec 68. 

7. Pa.—^McCalley v Moore, 14 Pa 
Co 37. 

a N.Y—^Mieteika v. Mmderman, 194 
NTS 826, 118 Misc. 565, citing 
Corpus Juris. 

15 C J p 195 notes 47, 48 

9. Ala—^Parker v White, 104 So 

843, 21 AlaA.pp. 20, certiorari 
granted Ex parte White, 104 So 

844, 213 Ala. 426. 


Del—^Baker v Green, 103 A 761, 7 
Boyce 113. 

15 C J. p 194 note 33. 

la Ill—Johnson v Huber, 25 NB. 
790, 134 Ill. 511, reversing 34 Ill. 
App 627. 

16 C J p 194 note 32 

11- Pa —^McGarry v Crispin, 4 Pa L 
J 353. 

12. Ala —^Bx parte Louisville, etc , 
R Co, 27 So 239. 124 Ala, 647. 

13. NT—^Morten v. Domestic Tel 
Co, 1 AbbNCas 290 

15 C J p 194 note 36 

14. Ky—^Brwin v Allen, 99 SW 
322, 124 Ky 438, 30 Ky L 607. 

Tenn —Jones v Kearns, Mart & T 
241 

15. N T.—Gilbert v Gilbert, 2 Paige 
603. 

le. Ala—^Davis v Brandon, 76 So 
908, 200 Ala. 160 

17. Md—^Berry v Griffin, 1 Harr. & 
Gill 440 

NT—^Plint V. Van Deusen, 24 Hun 
440 

16 C.J p 196 note 41. 

la N.J.—^Kearney v. Baptist, 169 A. 
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405, 406, 10 N J Misc. 431, q.uoting 
Corpus Jnxls- 
15 C J p 196 note 55. 

Xu aotloiis at law a nonresident 
plaintiff must furnish security for 
costs, under the New Jersey Prac¬ 
tice Act, although he may be Joined 
with a resident plaintiff.—^Marino v 
Shiff Realty Co., 164 A. 677, 11 N.J 
Misc. 96—^Kearney v. Baptist, 159 A 
406, 10 NJMisc. 431. 

Separate ^‘oases’’ Joined In one action 
Where separate causes of action 
by plaintiffs, who are not united in 
interest in any one of the causes, 
are joined under Civ PractA.ct § 209, 
each plaintiff is liable to defendant 
for his costs, if defendant succeeds, 
and each nonresident plaintiff must 
give security for costs, § 1622, subd 
8 ^providing that, if there are two or 
more plaintiffs “m any case’* speci¬ 
fied in such section, defendant can¬ 
not require security for costs, un¬ 
less he IS entitled to require it of 
all plaintiffs, not being apphcable, 
“case” meaning the facts which con¬ 
stitute the rights of the individual 
or his cause of action, as distin¬ 
guished from the “proceeding” or 
“action ”—^Akely v Kinmcutt, 203 N. 
T.S. 745, 208 App.Div. 491. 
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are several plaintiffs in the action, one of whom is 
a resident, the rule requiring* security for costs from 
nonresidents does not apply.^® The general rule 
prevails, it seems, notwithstanding the resident 
plaintiff is an insolvent person,unless there are 
statutory provisions to the contrary.^i 

Where resident plaintiff is added, a defendant is 
not afterward entitled to secunty from original 
plaintiff, a nonresident .22 

On the death of resident plaintiff nonresident 
plaintiff may be required to give secunty for 
costs.23 

Nominal or use-plaintiffs, Accordmg to some de¬ 
cisions, security for costs may be required, although 
nonresident plaintiff is merely a nominal plaintiff 
suing for the use of a resident, on the ground that 
he would be the person against whom defendant 
would have to proceed for costs.^** Other decisions 
hold that, if a plaintiff is merely a nominal plaintiff 
he should not be required to give bond for costs if 
the use-plaintiff is a resident.36 Under express stat¬ 
utory provision in some jurisdictions, if the benefi¬ 
cial plaintiff is a nonresident he must give security 
for costs,and the same conclusion has been 
reached in other decisions, where no express statu¬ 
tory requirement to that effect was relied on or 
mentioned.^^ If both the nominal and use-plamtiffs 
reside out of the state, security for costs will be re- 

quired.^8 

Defendants, Where several of the defendants 


petitioning for vacation of a decree against them 
are residents of the state, the rule requiring secur¬ 
ity for costs from nonresidents has been held inap- 
plicable.23 

(4) Ownership of Property within State 

Generally speaking security for costs will not be re¬ 
quired of a nonresident having property within the state 
unless statute or rule makes furnishing of security man¬ 
datory. 

Where the statute or rule requirmg costs of non¬ 
resident plaintiffs is absolute, it is immaterial that a 
nonresident plaintiff has property within the juris¬ 
diction; he may nevertheless be required to g^ve 
security for costs ,30 but, where the statute or rule 
provides that security for costs “may*’ be required 
of nonresident plaintiffs, it is discretionary with the 
court whether or not to require security, and it may 
refuse to require secunty where the nonresident has 
ample property within the jurisdiction out of which 
to pay costs.3i 

b. Persons Living within State but outside Ju¬ 
risdiction of Court 

Under the practice prevailing in some Juriadictions 
security for costs may be required from one living within 
the state but beyond the Juriedistion of the court enter¬ 
taining the action. 

In a number of jurisdictions, by virtue of statu¬ 
tory provisions authorizing it, persons living within 
the state but outside the jurisdiction of the court 
may be required to give security for costs ;33 and 


19. Ala—^Taylor v. Morton, 161 So 
853, 227 Ala 690 

N J—^Kearney v Baptist, 169 A. 406, 
406, 10 N J.M 1 SC. 431, Quoting: Ceov 
pus Joxls. 

15 C.J p 195 note 66. 

Xa egnlty a nonresident plaintiff 
Joined with resident plaintiff need 
not furnish security for costs — 
Speakman v. International Pulveriz¬ 
ing: Corporation, 182 A. 481, 119 N. 
J,Eq, 591. 

ao. W.J.—Den V. Boqua, 10 N-JIiaw 
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ai. Ill.—Wood V. Goss, 24 IlL 626. 

15 C J. p 195 note 59 

33. N.T.—Sims v. Bonner, 16 N.Y 
S. 800, 60 N.Y.Super. 63, 21 N.Y. 
Civ Proc. 366. 

33. U S.—Liambert v. Smith, D.a, 14 
F.Cas No 8,027, 1 Cranch C.C. 347, 
31. Ind —Grigrg:s v. Voorhies, 7 

Blackf. 561 

16 C.J. p 196 note 63. 

35. Ala.—parte Bush, 29 Aia 
50 

15 C J. p 196 note 64. 

S6L Ala.—Stillman v, Dunklin# 48 
Ala. 176. 


'Ark—^Palmer v Hicks, 17 Ark 605 
Ill—Smith V. Robinson, 11 Ill 119. 
15 C J. p 196 note 65. 

37- Ind—State v. Roche, 91 Ind. 
406 

Md—State v. Layman, 46 Md. 190. 

15 C.J p 196 note 66. 

28. IT S —^Roberts v Reintzell, D 
C., 20 F.Cas.No.11,911, 2 Cranch C 

•C. 236 

29. S.C—^Barfield v, Barnes, 98 S 
JEL 425, 108 S C. 1. 

30. Porto Rico—San Juan Fruit Co 
V, Landrau, 7 Porto Rico Fed. 277. 

16 C J p 197 note 80 j 

31. N.Y.—In re Meyer's Will, 266 N 
Y S 561, 148 Misc 901. 

Pa.—Schmick v. Ritchey, 19 PaDist 
& Co. 456, 43 Lane L Rev. 604 
Porto Rico.—^Post v Torres y Pache¬ 
co, 7 Porto Rico Fed. 180 

32. N Y —^Mieteika v. Minderman, 
194 N.Y.S. 825, 118 Misc. 666. 

16 C J. p 198 note 4. 

SesideaLoe at lastltatloii of miit as 
ooBtanmiiLg 

Under Civ.PractAct § 152^ plam- 
tiff in a county court action, in order 
to avoid the necessity of g;ivingr se-J 


curity for costs, must reside in that 
county at the commencement of the 
action, and where plaintiff, having: 
complied with an order requiring: her 
to file security for costs on the 
g:round that she is a nonresident of 
the county in which the action was 
brougrht, moves into such county, her 
motion to vacate and set aside such 
order will be denied —Mieteika v. 
Minderman, supra. 

Statute held applicable 
Where neither intestate nor ad¬ 
ministrator suing: in city court of 
Yonkers was a resident of Yonkers, 
specific provision that defendant may 
require security for costs to be griv- 
en where plaintiff, when action was 
commenced; was residing: without the 
state or, if the action is brougrht in 
a counlY court, excejit in certain 
counties or in the city courts of 
New York, Yonkers, or Albany, was 
residing: without the city or county 
wherein the court is located, was ap¬ 
plicable, irresx>ective of provision 
that the court may require plaintiff 
to gdve secunty for costs in an ac¬ 
tion by or agfamst an executor or 
administrator, in his representative 
capacity.—^Maresca v. Prudential Ins. 
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even in the absence of any statute authorizing it, 
the nght to require security of persons living with¬ 
in the state but outside the jurisdiction of the court 
has been affirmed m some states but in others 
this has been denied.34 Where a statute requires a 
nonresident of the county to jgive security for costs 
in a justice’s court, if defendant does not ask that 
this be done, and plaintiff recovers judgment, and 
the cause is appealed to a court in which security is 
required only when plaintiff is a nonresident of the 
state, security for costs cannot be required in that 
court.®® 

The rule requiring residents of the state living 
outside the jurisdiction of the court to furnish se¬ 
curity for costs is subject to exceptions under local 
statutory provisions.®® 

c. Besident Aliens 

Security for costs will not as a rule be required of 
resident aliens unless they are within the Jurisdiction 
only temporarily. 

A resident alien is not within the rule requiring 
security for costs from nonresidents®^ unless his 
residence is merely temporary.®® 

d. Who May Beqidre Security from Nonresi¬ 

dents 

Ordinarily one does not have to be a resident In or¬ 


der to require security for costs from a nonresident, and 
a nominal plaintiff may have security from his cestui 
que use on a showing that failure to succeed will obh- 
gate him for costs. 

Unless there is something in the statute or rule 
of court limiting the nght of defendant to require 
security of nonresident plaintiffs,®® a nonresident as 
well as a resident defendant is entitled to require 
security for costs of a nonresident plaintiff;^® and 
the fact that the cause was begun by foreign at¬ 
tachment, or that defendant has failed to register 
as a foreign corporation, will not deprive defendant 
of the right to require the nonresident plaintiff to 
give security for costs."*! It has been held that, 
where at the time of moving for security defendant 
had no interest in the costs and was not entitled to 
the relief sought, the fact that he subsequently ac¬ 
quired an assignment of the judgment for such costs 
would furnish no groimds for granting the mo¬ 
tion."*® 

A nominal plaintiff is entitled to require security 
for costs from his cestui que use, where the circum¬ 
stances of the case are such that in case of a failure 
to succeed he himself will be compelled to pay 
costs.*=® 

§ 129. Poverty or Insolvency 

Except a» the doctrine may be changed by statute or 


Co of America., 7 N.TSSd 582, 255 
AppDiv. 866 , 

33. Md.—^Mayer v. Tyson, 1 Bland 
559 

SC.—Rogrers v. Bishop, 16 S.CD 536. 

34 . La—Weeks v. Trask, 2 Mart., 
La., 247 

Mass—Shute v. Bills, 84 N*.!] 862, 
198 Mass ^44. 

15 CJ p 198 note 6. 

36. Ind—CofCey v. Collier, 12 Ind. 
565 

38. Statutory eacceptlons aa to oltles 
eoBjrtxTied 

Under code provisions requiring: a 
plaintiff who bringrs suit m a court 
of record to give security for costs if 
he resides without the city or county 
wherem the suit Is brought, but ex¬ 
cepting from the operation of such 
rule, inter alia, the city of New York, 
if a plaintiff residing in one bor¬ 
ough of the city had sued a defend¬ 
ant in another borough at a time 
when such other borough was part of 
the same county as that of plaintiffs 
residence, no security need have been 
given, and, where at the time of suit 
such borough of suit had become a 
different county, it was held that 
construing the statutes properly the 
intent of the legislature was to per¬ 
mit a plaintiff resident in one county 
of New York City to sue in the coun¬ 
ty court of a different county of New 


York City without furnishing se¬ 
curity for costa, and accordingly an 
order requiring plaintiff to give se- 
ciurity for costs in such a case was 
vacated.—^Tobias Tile Co. v. Top¬ 
ping Realty Co, 186 N Y S, 784, 114 
Misc. 500 

Power of municipal court 

In view of the Civ Pract Act { 
1522, formerly Code CivProc §§ 
3268, S269, 8270, and New York City 
Municipal Court Code, §§ 15, 181, 133, 
the municipal court of New York 
City has op power to require securi¬ 
ty for costs of a resident of the 
state of New York who lives without 
the city of New York—^Myrus v. 
Commonwealth Fuel Co, 198 NT.S. 
1, 120 Misc 201 

37 . NY—^Morek v. Smolak, 282 N. 

YS 418, 246 AppDiv 355. 

16 C J. P 197 note 98. 

Alien, resident unable to acquire 
technical domicile 
(1) Plaintiff, even though he were 
ineligible to acquire technical domi¬ 
cile in the United States by reason 
of his violation of Immigration Law 
when entering Umted States years 
before, was held not to be “residing 
without the state” within meaning of 
statute requiring plaintiff in such 
event to give security for costs, 
where he was livmg m state with 
his wife and children and occupying 
a house on a farm owned by him, 

373 


With intention of remaining m state. 
—Morek v Smolak, supra 

(2) In an earlier case in the same 
jurisdiction, however, it was held 
that an alien seaman cannot acquire 
legal residence in United States 
without complying with immigration 
laws, and that such an alien seaman 
is “person residing without state," 
within Civ Pract Act S 1522, requir¬ 
ing persons residing outside of state 
to give security for costs.—^Monteiro 
V. St Just S S Co, 207 N.YS 224, 
211 AppDiv 867, dismissing appeal 
204 NYS 3, 123 Misc. 8 

38. NY.—^Norton v. Mackie, 8 Hun 
520. 

15 CJ p 197 note 94 

39. Pa —^Broat v Knight, 10 Pa. 
Dist 140, 24 Pa Co. 670 

16 C.J p 200 note 30 

4a Pa —^Promutico v. Brooks Co, 
42 Pa Co 490. 

15 C J p 200 note 31. 

41. Pa.—^Promutico v. Brooks Co., 
42 Pa Co. 490. 

42. N Y —Tanzsheim v. Brooklyn, 
etc., R. Co. 9-4 NY.S 634, 106 App. 
Div. 2^3 

15 C.J. p 200 note 36. 

43. Ill.—^Young V Campbell, 9 IlL 
166—^Buckmaster v. Beames, 8 Ill. 
97. 

Me.—^Pierce v. Robie, 39 Me 205, 68 
Am D, 614. . i . i > r . 
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rul© of court, poverty neither excuses one from furnish¬ 
ing security for costs nor by Itself affords ground for re¬ 
quiring such security, although In the case of insolvency 
security may be required under circumstances enumerat¬ 
ed in statutes or rules, or wheifie a solvent person sues 
by an Insolvent nominal plaintiff. 

Security for costs is never required merely on 
the ground of poverty, in the absence of statute or 
rule of court expressly or by implication making it 
a ground.“*4 Especially is this true where the in¬ 
ability to pay costs is the direct result of the miscon¬ 
duct of the adverse party On the other hand, if 
a ground for security exists, such for instance, as 
nonresidence, the poverty of plaintiff constitutes, it 
has been held, no reason why he should be excused 
from giving security,^® and this is especially so 
where it appears that he has instituted an action in 
tort by a foreign attachment in a very large sum, 
and has thereby tied up defendant’s resources,^'^ al¬ 
though, where the matter is discretionary with the 
court, it may properly decline to require security 
from a plaintiff lacking funds to meet such require¬ 
ment 

Exceptions to rule. An exception introduced to 
prevent abuse is that, if an insolvent sues as nom¬ 
inal plaintiff for the benefit of somebody else, he 
must give security and statutes confirmatory of 
this exception have been enacted.®^ 

Modijication of rule by statute or rules of court. 
In some jurisdictions it is specially provided by 
statute or rule of court that security may be re¬ 


quired from insolvent plaintiffs under circumstanc¬ 
es enumerated,®^ but a rule of court which pro¬ 
vides that an insolvent plaintiff shall give security 
for costs has been held not to apply where plaintiff 
is a resident.®^ 

Actions or defenses tn forma pauperis are con¬ 
sidered infra §§ 146-157. 

§ 130. Good Faith in Bringing Action 

There is authority to the effect that security for costs 
may be required on a prlma facie showing that plaintiff’s 
claim IS unfounded or pursued under conditions of op¬ 
pression or vexation. 

Where a statute authorizes the court to require 
security on good cause shown, security may be or¬ 
dered where facts exist which raise a legal pre¬ 
sumption that the claim is unfounded,®s especially 
where the claim has been assigned to an irresponsi¬ 
ble person solely for the purpose of collection,®^ 

Under a statute providing that the court may, on 
good cause shown, order reasonable security for 
costs to be furnished, the court has authority to re¬ 
quire security for costs where plaintiff is pursuing 
his claim under arcumstances of oppression or vex¬ 
ation.®® 

§ 131. Additional or New Security 

Matters as to additional or new secunty for costs 
are considered infra §§ 158-161, 


B. APPLICATION FOR SECURITY AND PROCEEDINGS THEREON 


§ 132. In General 

Matters as to the application for security for costs 
and to the proceedings on such applications are con¬ 
sidered specifically in the following sections under 
this heading. 


Consult Pocket Parts for later cases. 

§ 133. Necessity 

Generally speaking application therefor Is essential 
to the requiring of security for costs. 


44. Wis—^Felt V. Amidon, 4 N.W. 
827, 48 Wis. 68. 

15 O J. p 198 note 10. 

Aotion not farvored in law 

There is early authority to the ef¬ 
fect that in trespass on the case 
for malicious prosecution and false 
imprisonment an application for se¬ 
curity for costs based on an affidavit 
of merits and a showiner that plain¬ 
tiff had no'property subject to ex¬ 
ecution will be granted on the 
ground that the action was not fa¬ 
vored in law.—Weston v Von Wal- 
theusen, HowNP., Mich., 9. 

45. Mo—^Whitsett v. Blumenthal, 68 
Mo. 479. 

15 aj. P 199 note 11. 


4A Pa.—^Promutico v Brooks Co, 
42 Pa Co. 490 

Seotuity required under Vehicle and 
Trafflo Xaw 

Kesident poor persons, suing non¬ 
residents under Vehicle and Traffic 
Law for personal injuries, are not ex¬ 
empt firom statutory duty to give 
security for costs or penalty of dis¬ 
missal of complaint for failure to do 
so—Thater v Margrey, 273 NTS 
200. 242- App Biv 31. 

4flr- Pa—^Promutifco v. Brooks Co., 
42 Pa.Co. 490 

4i8. IT S —^Bangor & A. R. Co v 
Jones, C.C A, life, 36 P>2d 886 
49. Ill —Phelps V, Funkhouser, 40 
Ill 27 

. 15 C.J. p 199 note 16. 
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60. NH—Gookin v. Upham, 22 N. 
H 88 

16 C J p 199 note 17 

51. Mass—Feneley v. Mahoney, 21 
Pick 212 

15 C J p 199 note 22 

52. Mich —^Buckley v. Johns, How. 
N.P. 64. 

Pa.—Jack V. McClure, 26 Pa Co. 69. 
15 CJ p 199 note 23 

53. NH—Oale v. French, 16 N.H. 
95 

54. NY—^Hagar v William Radam 

Microbe Hiller, 104 NTS 898, 119 
App Div 889. ^ 

55. N.H—Gale v, French, 16 NH.. 
96 . 
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Ordinarily it seems that an application for secur¬ 
ity for costs is necessary,56 unless waived ^7 Fur¬ 
thermore, having made application, it is the duty of 
defendant to have the court pass on it, and his fail¬ 
ure so to do constitutes a waiver of his rights un¬ 
der it.5S 

§ 134. Jurisdiction 

Jurisdiction to require security for costs fs confined 
to the court m which the proceeding is pending and, 
as a general rule, on which authority has been conferred 
by statute. 

Where the statutes designate the particular courts 
in which security can be required, no others than 
those so designated have authority to require se- 
cunty,5® and the motion should be made in the 
court in which the action is pending A judge of 
one court cannot make an order for security in a 
cause pending m another court.®! it has been held, 
however, that the application may be made to a 
judge at chambers Justices* courts and other 
courts of inferior jurisdiction are very generally 
held to be without power to require security for 
costs unless specifically authorized by statute to do 
so,®® but in some jurisdictions the statutes relating 


§ 135 

to justices expressly require security for costs from 
nonresident plaintiffs.®^ 

§ 135. Time of Making and Laches 

a. In general 

b. Before or during trial 

c. After trial 

d. Excuses for failure to file in time 

a. In (General 

Application for security for costs should be timely 
and may be barred by laches. Under statutes permit¬ 
ting application ''at any time,*’ it may properly be made 
at any stage of the action, but Is premature if made be¬ 
fore action begun, and may be tardy if made after Judg¬ 
ment in the trial court. 

It has been said that an application for security 
for costs, is dilatory m character,®® and is looked 
on with disfavor by the courts ®® It is incumbent 
on defendant who desires security to ipove prompt¬ 
ly therefor.®7 In a very large number of decisions 
it IS either held or said that the right of defendant 
to demand security for costs may be and is waived 
by his own laches in tardy application therefor,®® 
unless, as is shown in subdivision d of this section, 
sufficient excuse is shown for failure to make the 
application seasonably.®® 


COSTS 


sa Ohio—Devine v. Detroit Trust 
Co, 3 NB2d 1001, 62 Ohio App. 
446. 

15 C J p 208 note 74. 

57. Miss.—^Bag-gett v. Watson, 11 
So. 679, 70, Miss. 64. 

15 C J. p 203 note 76. 

5 a Miss.—^Welch v. Hannie, 72 So 
861, 112 Miss. 79. 

sa Iowa—Smith v. Humphrey, 15 
Iowa 428. 

15 C J. p 208 note 67. 

GO. NT—^Longstreet v Sawyer, 16 
NTS 608, 21 NT.CivProc 16 
The trial court may entertain a 
motion for security for costs in a 
proper case.—Wheeler v. Lientz, D 
C-Mo, 26 F.Supp. 939. 

61. NT—Gates v. Gates, 171 NT, 
S 1036. 

15 C.J p 203 note 69. 

62. N T.—Champlin v. Pierce, 3 
Wend 445 

15 C J p 203 note 70. 

63. Pa —^In re Angle's Estate, 14 Pa. 
Dist & Co 118 

15 C.J. p 203 note 73—36 CJ. p 696 
note 39. 

Municipal oonrts of New Torfc 

(1) Code provisions relating to se¬ 
curity for costs have been held ap¬ 
plicable to the municipal court.— 
Charles H Welling Co v Platt, 173 
N T.S 460—16 C J P 208 note 73 [b]. 

(2) In view of Municipal Court 
Code S 16, the municipal court can 


require a nonresident to give securi¬ 
ty for costs under Code CivProc. $S 
3268-3279, but it can also require 
such security independent of stat¬ 
ute,—Gary v. Chambers Bros., JP^ir- 
riers, 169 N.T.S. 1061, 103 Misc 257. 

(8) There are, however, early cases 
to the effect that a municipal court, 
not then being a court of record, 
could not require a nonresident to 
give security for costs—^Longrrill v 
Downey, 7 NTS. 603—^Mellen v 
Hutchins, 8 AbbN.Cas, N.T., 228 
04. DC —Guarantee Sav, etc, Co. v 
Pendleton, 14 App DC 384. 

Wis—Stark v Small, 89 N.W. 869, 
72 Wis 215 

65. Ill.—^Peoples Nat Bank of Kan¬ 
sas City V Cosden, 283 IlLApp 31 
16 C J p 203 note 79 ^ 

60. Ariz —^Miamx Copper Co. v 
Strohl, 130 P. 606, 14 Anz. 410, 

67. ITS—^Bangor & A. B Co v 
Jones, CCAMe, 36 F 2d 886. 

Cal —Straus v Straus,' 41 P 2d 218, 
4 Cal App 2d 461, modified in other 
respects and rehearing denied 42 
P 2d 378, 4 Cal App 2d 461. 

Xii —^Peoples Nat, Bank of Kansas 
City V Cosden, 283 Ill App. 31 
Pa—^La Salle Extension Umversity 
V Pricci, 38 LackJur 216. 

16 C J p 203 note 81 
/ .ppUoatioai slLonia be seasonably 
made • 

Utah—^Forbes v. Delta Land & Wa¬ 
ter Co, 193 P 1097, 67 Utah 200 
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68. CaL—Straus v Straus, 41 P 2d 
218, 4 Cal App 2d 461, modified in 
other respects and rehearing de¬ 
nied 42 P 2d 378, 4 Cal App. 461. 

16 C J p 203 note 82 

Matter of personal privilege 

Statute ''requiring a nonresident, 
upon motion, to give security for 
costs, confers a personal privilege 
on the defendant which may be 
waived by a failure to make de¬ 
mand at a seasonable and within a 
reasonable time after it comes to his 
knowledge that the plaintiff is a 
nonresident.”—State v. District Court 
of Thirteenth Judicial Dist in and 
for Carbon County, 216 P, 790, 791, 
68 Mont 67. 

69w Prejudicial effsot 

(1) It has been held that whether 
or not applicant’s Inexcusable delay 
in asking for security for costs will 
preclude his success depends not on 
amount of delay but on prejudicial 
effect thereof' if inexcusable delay 
operates to prejudice of other par¬ 
ty, application for security will 
be denied, but if delay does not op¬ 
erate to such other party’s prejudice, 
mere lapse of time will not preclude 
the granting of application for se¬ 
curity—^Forbes v. Delta Land & Wa¬ 
ter Co, 193 P. 1097, 67 Utah 200. 

(2) Delay was held not prejudicial 
and application was granted although 
made after removal of case to fed¬ 
eral court and remand back to state 
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Under statutes providing that an application for 
security for costs may be made ‘"at any time,” such 
an application is properly made at any stage of the 
action,70 although it is premature if made before 
there is any action pending.7^ It has also been held 
that the statute does not permit the maJcing of an 
application for security from plaintiff after he has 
prevailed on the triaL72 Statutes in terms permit¬ 
ting application for security for costs at “any stage 
of the proceedings” have been construed as permit¬ 
ting application at any time before judgment in the 
trial court but not thereafter.73 

b. Before or during Trial 

The particular stage of the proceedings at which, be¬ 
fore or during trial, an application may or must be made 
is controlled by the local practice. 

While the authorities agree that an application 
for security for costs should be seasonably made, 
they disagree as to when the application will be 
deemed seasonable, the variance in the decisions 
arising in part from dissimilarity of the statutes in 
the different jurisdictions and in part from conflict¬ 
ing conclusions reached tmder statutes similar in 
character.7* It has been held that, to be timely, 
defendant's motion to require a nonresident plain¬ 


tiff to furnish security for costs should be made be¬ 
fore entering on the trial, and that where it is not so 
made the court does not abuse its discreticm in re- 
fusmg an application during the triaL76 Decisions 
in which the courts seem inclined to be more lib¬ 
eral m the matter of allowing time for making the 
application have variously held that it may J)e made 
at any time before trial,7® after appearance day,77 or 
after demurrer or answer,7® or after issue is join¬ 
ed,7® or at any stage of the trial, provided the trial 
is not delayed or the opposite party prejudiced.®® 
On the other hand, in some decisions it has been 
held that if the application for security is made so 
short a time before the trial that the granting of it 
will necessitate a continuance it should be refused,®^ 
although there is authority to the contrary.®® It 
has also been held that an application is too late 
when made the afternoon before trial,®® or when 
several terms of court are allowed to pass without 
demand being made for security,®^ after issuance 
of process,®® after a lapse of eight years from the 
time that suit was brought,®® when made at the 
term next after the return of the writ,®7 after issue 
joined®® or placed on the trial list,®® after the case 
has been called for trial,®® after the jury has been 
summoned,®! impaneled,®® or sworn,®® after the evi¬ 
dence had closed,®4 after argument,®® or during the 


court—^Forbes ▼. Delta liand St Wa¬ 
ter Co., supra. 

TO. N’.T—Snyder v. Griswold, 260 
NT.S. 26, 140 Misc. 82. 

15 C.J. p 205 note 2. 

Poe prior UTew Tozk dedsloiui see 
15 C.J. p 205 notes 3, 4, p 206 notes 
16-22. 

X^aebas 

In decision rendered after passagre 
of such statute but Involving: action 
begun before passagre, it has been 
held that application may be denied 
for delay amounting to laches.—^Hop¬ 
kins V. Cohen, 161 N.T.S. 1104, 96 
Mlsc. 667. 

71- NY.—Meccla ▼. Gray. 2 N.Y.S 
2d 893, first cas^ 254 App.Div. 602. 

78. N.Y.—^Belford v. Faulk & Co., 
7 N.Y.S.2d 122, 169 Misa 1S2. 

73. Tenn —^Tennessee Cent Ry. Co. 
V. Vance, 3 TeniuApp 152. 

7^ Utah—Forbes v. Delta Land & 
Water Co., 193 P, 1097, 67 Utah 
200 . 

76. Ala ,—lEx parte White, 104 So- 
844, 21 Ala-App 20, granting cer¬ 
tiorari Parker v. White, 104 So. 
843, 218 Ala 425 

76L Ala—Anniston First Nat Bank 
T. Cheney, 23 So. 733. 120 Ala. 117 
—parte Jones, 3 So. 811, 83 Ala. 
687. 

15 C.J. p 204 note 84. 


77. Iowa.—Schultz v. Metropolitan 
Life Ins. Co., 282 N.W. 776, 226 
Iowa 1024. 

Prior to axuFwer 

Iowa.—Schultz V. Metropolitan Life 
Ins. Co., supra. 

78L Cal—Wall v. Hunter, 207 P. 934, 
67 CalApp. 759. 

79- N.J —Cole T. WiUiamas, 6 N.J. 

Law J. 218. 

15 CJ. p 204 note 86. 

80. U.Sv—O'Brien v. Hearn, C.CN. 
Y., 126 F. 96. 

15 C J. p 204 note 86. 

81. Pa—Schmid v. Kessler, 6 Pa. 
DIst & Co. 680. 

15 C.J. p 204 note 87. 

88. U.S.—^Thomas v. Woodhouse, D. 
C., 23 F.Cas.No 13,917, 1 Cranch C 
a 841, 

15 C J p 204 note 88. 

83. Cat—Straus v, Straus, 41 P 2d 
218, 4 CalApp 2d 461, modified in 
, other respects and rehearing de¬ 
nied 42 P 2d 378, 4 Cal.App 2d 461. 
81- N.C.—^McMillan v. Baker, 92 N 
C 110. 

85- Ohio—Strausbaugh v. Doran, 2 
. Ohio Dec., Reprint 421, 3 WestL 
Month. 37—^Wheeler v Taylor, 2 
Ohio Dec, Reprint 96, 1 WestL 
Month. 354 

16 C J. p 204 note 90. 

86. Pa^—^Bogardus v. Williams, 1 
Pa.Co. 673, 1 Lehigh ValL.R. 218 

376 


87. N.J,—^Mechanics' Bank v. Good¬ 
win, 14 N J.Law 489. 

15 C.J p 204 note 92. 

88 . N.D.—^Naderhoff v. Benz, 141 N. 
W. 601, 25 N.D. 166, 47 L.RA.,N.S, 
853. 

15 C J. p 204 note 93. 

89. Pa.—Smart v. Chamberlin, 26 
»Wkly.N.C 272. 

15 C J p 205 note 94. 

Where no delay resnlted applica¬ 
tion made after case had been placed 
on trial list was not tardy, it ap¬ 
pearing that case was no longer on 
trial list when question of timeli¬ 
ness of application was considered. 
—Larsen-Richter Co. v, Nertney, 19 
PaDist. & Co 660. 

90. IlL—Wilkinson v. Cox, Si NB. 
1020, 228 Ill 306. 

15 C.J p 205 note 96. 

91. Ark—Wallace v. Collins, 5 Ark 
41, 39 AmD 359. 

98. Conn—^Phelps v. Phelps, Kirby 
344 

Ill.—Frasure v. Zimmerl^ 26 Ill 202. 

93. Ill —^Frasure v. Zimmerly, 25 
Ill 202 

15 C.J p 205 note 98. 

94. Ala.—Smith v, Clemmons, 112 
So. 442, 216 Ala.^ 52-;—Brown v. 
Bamberger, 20 So. 114, 110 Ala. 
342. 

95. IlL—Edwards v. Helnv, 6 Ill 
142. 
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progress of the trial.^® Under some practice de¬ 
fendant's application for security for costs is too 
late if made after pleading.97 it has been held that 
after answer the only statutory ground to sustain a 
motion for security for costs on the ground of non¬ 
residence is that plaintiff became a nonresident 
since the filing of the answer,98 although under 
statutes providing that application for security for 
costs may be made at any time, considered in sub¬ 
division a of this section, the absolute right to se¬ 
curity for costs is not lost by answering before 
moving therefor.99 

c. After Trial 

An application for security for costs ordinarily comes 
too late after trial. 

It IS very generally held that a motion for secur¬ 
ity comes too late when made after trial,i after 
verdict,2 after judgment or decree,^ after a judg¬ 
ment has been opened as a favor to defendant,^ aft¬ 
er a final decree has been rescinded,^ after appeal,6 
after afl&rmance with modification on appeal,7 after 
reversal on appeal,^ or after remand for retrial,® 

The timeliness of motions after trial under stat¬ 
utes permitting application for security for costs at 
any stage of the cause or action has been considered 
in subdivision a of this section. 

d. Excuses for Failure to File in Time 

A valid reason for delay, such as one arising from 


excu8ai>le Ignorance of the facts, may entitle a party 
to the granting of what would otherwise be deemed a 
tardy application for security for costs. 

Where sufficient excuse is shown for failure to 
make application for security within the proper 
time, defendant may be granted an order requiring 
secunty,!® but the burden is on him to show the 
facts constituting an excuse.^i There is no well de¬ 
fined rule as to what constitutes a sufficient excuse 
for laches in applying for security, but each case 
must be disposed of in such manner as seems fair 
and reasonable on the facts presented.^2 

§ 136. Form and Requisites in General 

The application for security for costs should state 
the grounds supporting it, with excuses for delay, if any, 
and be in the form prescribed by local practice. It has 
been both affirmed and denied that defendant should show 
the existence of a meritorious defense when asking se¬ 
curity from plaintiff. 

An application for security for costs must be in 
proper form,^® in some instances * supported by af¬ 
fidavit, as shown infra § 139, and should show the 
existence of the grounds for requiring secunty.^^ 
The application may under the applicable* practice 
be by motion to,^^ or by notice and demand on, 
plaintiff It has been held that, where the grounds 
stated in the affidavit are sufficient to authorize an 
order requiring security, the fact that the affidavit 
contained a statement that affiant's purpose was to 
secure costs on other grounds authorized by stat- 


98. Ill —^Widmayer v. Davis, 83 N.E 
87. 231 Ill. 42. 

Mich—^Lacomto v. Godkin, 106 NW. 
702, 143 Mich. 193. 

87. La—^Burnett v. Johnston, 140 
So. 48. 19 LaApp 213 
Attack on oonstltutloiiaUty of law as 
'pleading” 

Plea attacking law which author¬ 
ized suit constituted ‘"pleading/' and 
defendant's reauest for security for 
costs after overruling of plea came 
too late.—Burnett v- Johnston, su¬ 
pra. 

98. Iowa—Freeborn v, Servis, 166 
N.W: 178, 182 Iowa 186i0 

99. N T —^Hungarian General Cred¬ 
it-Bank V Titus, I'ei NT.S 1078, 
175 App Div. 607—^Belch v Dela¬ 
ware. etc, Co, 160 NT.S 74, 173 
App.Div. 867 

1. Ohio —^Devine v Detroit Trust 
Co, 3 N.E.2d 1001, 52 Ohio App 
446. 

Tenn—Tennessee Central R. Co. v. 

Vance, 8 Tenn App 162 
16 C.J. p 205 note 6 
After trial and Judgment for plaintiff 
If.T.—Belford v. Faulk & Co., 7 N.T 
S.2d 122, 169 Misc. 132. 


2. Ky—^Davies v. Graham, 2 AK , 

Marsh 540 ' 

15 C J. p 205 note 7 

3. US—U S. V. St Charles Coun¬ 
ty, G C Mo , 31 F 442. 

16 C J p 206 note 8. 

4. US —Bliss V Brooklyn, C C.NT. 

3 F Cas No 1,546, 10 Blatchf. 217 

16 C J p 206 note 9. 

5. Md—^Watson v. Glassie, 58 A 
428, 95 Md. 668. 

a Ala—^Duncan v Richardson, 34 
Ala 117. 

16 C J p 205 note 11. 

7. Tenn—Paul v Hill, 8 TennCh 
. 342. 

8 . Mich —Bay City v. Bay Cir. 
Judge, 85 N.W. 263, 126 Mich 60 

15 C J P 206 note 18 

9. Mont—State v District Court of 
Thirteenth Judicial Dist m and 
for Carbon County, 216 P. 790, 68 
Mont 57 

10. Mass—^Keown v. Hughes, 123 N. 
E 98, 233 MCass. 1. 

15 C J p 206 note 23 
Ignorance of faotA such as non¬ 
residence of plaintiff, entitling him 
to security for costs may excuse de¬ 
fendant’s failure to apply for secun- 
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ty at time ordinarily required — 
Keown v Hughes, supra. 

11. N T —Smith, etc., Brass Works 
V. Kahn, 42 N.T S. 478. 18 Misc 
697. 

18. NT —Tedeschi v. Bacigalupo, 
151 NTS 649, 89 Misc 153. 

15 C.J p 206 note 25. 

13. Ohio.—^Devine v. Detroit Trust 
Co, 3 N.E.2d 1001, 62 Ohio App. 
446. 

Mere statement hy oounsel 

Statement by defendant's counsel 
at close of trial when court had an¬ 
nounced decision . for nonresident 
plaintiff on merits, that plaintiff had 
not given security for costs, was not 
in proper form to invoke action by 
court—^Devine v. Detroit Trust Co, 
supra. 

14. Ill—O'Connell v. Rea, 51 Ill. 
306. 

La —See Whitson v. American Ice 
Co., 113 So 849, 850, 164 La. 283, 
citing Corpus juris. 

15 C J p 207 note 89. 

18. Notice or dema&d merely is in¬ 
sufficient.—Davis V Harris, 101 So 
468, 211 Ala 679. 

16. CaL—Gadette v Recordei/s Court 
of City of East San Diego, 199 P. 
i 817, 58 Cal App 72. * ^ 



COSTS 


20 C.J.S. 


§ 136 

ute but insufficiently shown will not prevent the 
court in its discretion from making an order re¬ 
quiring security for costs.!*^ 

Particular grounds. The application should dis¬ 
tinctly show that plaintiff was a nonresident at the 
time suit was commenced, if this is the ground on 
which application for security is based, and, simi¬ 
larly, if the application is based on the ground that 
plaintiff became a nonresident subsequent to the 
commencement of the suit, the application must 
show this fact,15 although where the particular sec¬ 
tion of the statute specified in the application pro¬ 
vides for giving security only when plaintiff is a 
nonresident, or a foreign corporation, the specifica¬ 
tion of such section in the application has been held 
sufficient without an express statement to the effect 
that plaintiff is a nonresident.^® Proof of nonresi¬ 
dence need not be adduced in support of the appli¬ 
cation for security unless plaintiff claims to be a 
resident.21 If the ground on which security is ask¬ 
ed is that plaintiff is financially unable to pay costs, 
this fact should distinctly appear in the affidavit 

Showing excuse for delgy If there is any appar¬ 
ent delay in making the application, it should show 
when the existence of the grounds for security was 
brought to defendant’s knowledge, that the court 
may determine whether he has used due diligence m 
making his application.^^ 

Showing meritorious defense. If a statute or rule 
of court requires an affidavit that there is a meri¬ 
torious defense, or something equivalent thereto, 
this should be given, but not otherwise ^6 Under 
some statutes it is sufficient to state that the party 
has a good defense in whole or in part,'2® but un¬ 
der others, the statement must cover the whole 


claim.27 According to some decisions it is sufficient 
to allege generally that defendant has a good de¬ 
fense without setting out the facts constituting it ,28 
but it IS necessary to set out the facts where there 
is a statute or rule so requiring,-29 and some deci¬ 
sions without expressly so holding seem to show 
that the facts constituting the defense should be 

stated.80 

§ 137- Parties on Application 

The party who would be entitled to judgment fop 
costs IS the proper party to move for security. 

An application for security for costs must be 
made by the party who would be entitled to a judg¬ 
ment for costs in event of his success in the suit 
at bar.2i 

§ 138. Notice 

Notice IS usually, although not universally, prereq¬ 
uisite to an application for security for costs 

There is considerable diversity of holding as to 
the necessity of notice of application for security 
for costs, a part of which may perhaps be account¬ 
ed for by the difference m the wording of the stat¬ 
utes. In some jurisdictions it is held that, in cases 
where the right to security for costs is absolute, no 
notice is necessary ,*22 but that if it is within the 
court’s discretion whether to require secunty no¬ 
tice is necessary ,23 and in yet other jurisdictions 
notice has been held necessary, although there is 
no express requirement to that effect in the stat- 
ute.24 Where notice is expressly required, it is 
erroneous to make an order requiring security for 
costs without giving notice,*25 but if the order is 
complied with and no delay is occasioned it furnish¬ 
es no ground for a new trial.® 2 Notice, if neces- 


17- Wis—Colbeth V. Colbeth, 93 N. 
W 829, 117 Wis. 90. 

la Ill—^Iieadbeater v. Both, 25 Ill 
637. 

15 C J p 207 note 42, 

la Iowa,—Vohs V. A H. ShorthiU 
Co. 100 N.W 496, 124 Iowa 471. 

15 C.J p 208 note 48. 

ao. Cal.—Gadette v. Recorder's Court 
of City of Sast San Dieiro, 199 P. 
817, 68 CalApp 72 

21 - Cal.—Gadette v Recorder's Court 
of City of Sast San Diegro, supra. 

sa Ill —^Buckmaster v. Beames, 8 

111 . 1 . 

Mont.—Marsh v. Kinna. 2 Mont 647. 

15 C J. p 208 note 49. 
aa isr.j. —^RouhLasre v. Mechanics' 
Ins Co., 12 NJLaw 95. 

15 C J. p 208 note 60. 

24. Iowa—M V Live Stock Ins 
Co. V. Henderson. 88 Iowa 448. 

16 C.J. p 208 note 51. 


25- NT.—Com Exch. Nat Bank v. 
Kimball, 20 AbbNCas. 290. 

2 a Pa —^Heller t Dreifuss, 34 Wkly. 
N.C 83. 

27. Iowa—^D. M V. Live Stock Ins. 
Co V. Henderson. 88 Iowa 446. 

15 C J p 208 note 54. 

28. N.C—Wilson v. Fowler, 10 S.B 
566, 104 NC 471. 

15 C J p 208 note 65. 

29. Pa—Continental Illustrating* Co 

V City Transfer Co., 10 Pa.Dist & 
Co 91. 

15 C J p 208 note 56. , 

30. Pa—^Temberry v. Broude, 83 
A 699, 178 Pa. 48—^Trenton Rubber 
Co y. Small, 3 Pa Super. 8, 39 
Wkly N.C. 281. 

31. Ala—Victor Adding Mach. Co. 

V Long, 104 So. 679, 20 AlaApp, 
638. 


dark of ocnrt 

Rule of circuit court of Jefferson 
county, authorizing clerk to mter- 
vene and to require nonresident 
plaintiffs to give security for costs, 
is mvalid—Victor Adding Mach. Co. 
V. Long, supra. 

32. N.T—Churchman v Merritt, 2 
NTS. 843, 50 Hun 270. 

15 C J p 206 note 26. 

33. N.T—Weiss v Kanarek, 241 N. 
TS., 846, 186 Misc. 848. 

15 C J p 206 note 27 

34. Tex.—^Holshausen v. Hollmgs- 
worth, 32 Tex 86—^Houston v. Cub- 
lett, 1 Tex. 628 

35. Ala,—^Thompson v. Miller, 2 
848W 470. 

16 C J p 207 note 29, 

30. SC—Dulany v. Blford, 22 S. 
C 304. 
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sary, should be given at a reasonable time prior to 
the term at which the cause is to be tried, so that 
plaintiff may not be taken by surprise.37 As re¬ 
gards the requisites of the notice, it has been vari¬ 
ously held that notice to plaintiffs attorney at law 
IS sufficient ,38 that the requirements of the rule 
are satisfied by service of an order to show cause 
why security should not be given and that no 
notice is required other than the entry of the sug¬ 
gestion on the record,^® 

§ 139. Affidavits 

Affidavits may properly be filed In support of an ap¬ 
plication for security for costs, although unnecessary 
in the absence of controlling statute or rule requiring 
them. Where affidavits are used they should comply with 
local requirements as to form and contents, but statutes 
governing the verification of pleadings generally have 
been held inapplicable to affidavits in support of applica¬ 
tions for security. 

While it is good practice to support an applica¬ 
tion for security for costs by affidavit,^! m die ab¬ 
sence of statute or rule so requiring it is not essen¬ 
tial that an application be so supported>3 

Where affidavits are required or used in connec¬ 
tion with an application for security, it has been 
held sufficient that the affidavit was made by de¬ 
fendants attorney as against the contention that it 
should have been made by defendant personally ^ 3 

A statute which provides that on application for 
security for costs each party shall file all his affida¬ 
vits at once and none thereafter requires the party 
moving for security to present all his proof at the 
time of filing the motion, and m the absence of 
good cause shown he cannot withdraw his motion 
and refile it accompanied with the same and addi¬ 
tional affidavits 

Form and sufficiency of affidavit. In the absence 


of controlling statute or rule of court, an affidavit 
m support of an application for security for costs 
need not contain a positive averment that affiant 
has knowledge of the facts therein stated or the 
means of knowledge,^5 and there is authority to the 
effect that the nonresidence of plaintiff need not be 
alleged positively, but may be alleged on informa¬ 
tion and behef.'*® If defendant states positively that 
plaintiff is a nonresident, and that defendant has 
only recently learned such fact, this is sufficient,, 
without stating the source of knowledge.^7 

Statutes relating to verification of pleadings gen¬ 
erally do not govern the form and contents of an 
affidavit in support of an application for security 

for costs.48 

§ 140. Deposit "with Application 

Consult Pocket Parts for later cases. 

§ 141. Hearing and Determination 

The hearing on an application for security for costs 
should be confined to such matter, and determination 
should be based on affidavits or other proof and may be 
made at the court's reasonable convenience. 

On a motion for security for costs, the merits or 
jurisdiction of the action cannot be gone into.-*® 

Affidavits setting forth the grounds on which a 
motion for security is based raise questions of 
fact,®® and counter affidavits on this question made 
by plaintiff should be received and considered in 
determining the issue.®! The affidavits of the re¬ 
spective parties relating to the grounds for requir¬ 
ing security, it has been held, may be given equal 
weight ®3 It has been held that where defendant's 
motion to require plaintiff to give security for costs 
on the ground that he was a nonresident was prop¬ 
erly overruled on the affidavits presented, error 


37. us —Hankins v "Willbank, Pa , 
11 F Cas.No 6.247. 4 Wash C C. 286 

S.C—^Dismukes v. Dismukes, 1 Mc¬ 
Cord 552 

16 C J P 207 note 81. 

38. Va—^Vance v Bird, 4 Munf 364, 
18 Va 364—Goodtitle v. See, 1 Va. 
Cas 123, 3 Va 123 

15 C.J p 207 note 82. 

39. NY—Swift V WTieeler, 46 Hun 
580. 

16 C J, p 207 note 88. 

40. WVa—^Dean v Cannon, 16 SB 
444, 37 WVa 123 

15 C J p 207 note 34 

41. Ky—^Davis v Davis, 206 S W. 
623, 182 Ky 470. 

42. Ky.—^Davis v. Davis, supra 

16 C.J. p 207 note 37. 


Showing' of insolvency 

Ky.—^Davis v, Davis, supra 

40. Iowa —Schultz v. Metropolitan 
Life Ins Co, 282 NW. 776, 226 
Iowa 1024. 

Corporate defendant znay properly 
make affidavit by attorney 

Iowa—Schultz V Metropohtan Life 
Ins Co, supra 

44. Iowa—^Beans v. Denny, 117 N 
W. 1091, 141 Iowa 52 

45. Iowa—Schultz v Metropolitan 
Life Ins. Co, 282 NW. 776, 226 
Iowa 1024 

Knowledge of attorney affiant pre¬ 
sumed 

Iowa—Schultz V Metropolitan Life 
Ins. Co, supra 

46. NT—Mitchell v. Dick, 28 N.Y 
S. 1003, 8 Misc 98. * 

15 C J. p 208 note 45 
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47. NT—Wicker V Blraira Heights, 
69 NTS 180, 42 App Div. 426. 

48. Iowa —Schultz v Metropolitan 
Life Ins. Co., 282 N.W. 776, 226 
Iowa 1024. 

49. US—Simpkins v. Lake Shore & 
M S. R Co., C C.N.T., 19 F. 802, 21 
Blatchf 654. 

15 C.J. p 209 note 67. 

BO. Ind—^Humrichous v, Thomas, 98 
NB 419, 177 Ind 693. 

15 C J P 209 note 69. 

51. Ind.—Humrichoufl v. Thomas, 93 
NB 419, 177 Ind 693, overruling 
Smith V Chanley, 13 Ind 518. 

15 C J. p 209 note 70. 

62. Ill.—Hamilton v. Dunn, 22 Ill. 
259. 

15 C J. P 209 note 71. 
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could not be predicated on the rtiJing’ on the ground 
that It thereafter appeared on plaintiff's cross-exam¬ 
ination that he was not a bona fide resident where 
the court was not requested to alter the ruling after 
plaintiffs testimony ^3 a motion for security based 
on nonresidence should be denied where in the pro¬ 
ceedings plaintiff IS set up as a resident, and in all 
the papers it does not appear that he is not a resi¬ 
dent 54 On the other hand, where the nonresidence 
of plaintiff, or its character as a foreign corpora¬ 
tion, is sufficiently established the motion for secur¬ 
ity should be granted 56 

The time when the court shall pass on an applica¬ 
tion for security for costs rests in the convenience 
and discretion of the court, and it is not required to 
make the order as soon as the showing of a neces¬ 
sity therefor is filed 56 Where bond for costs has 
been filed pursuant to court order, but the clerk 
refuses either to approve or disapprove and refers 
the whole matter back to the court, and where at 
the next term on inquiry as to the solvency of the 
sureties on the cost bond the court advises that the 
sureties are insolvent, the court should allow a rea¬ 
sonable time to make another bond or to deposit 
money for costs before dismissing the suit.57 

It has been held that the mere making of a motion 
for security for costs does not have the effect of 
striking the case from the trial docket or of requir¬ 
ing It again to be set at rules, where security for 
costs has been furnished before the motion was 
made.^^ 


§ 142, - Discretion of Court 

The grant or denial of an application for security for 
costs may be discretionary or mandatory with the court 
under the provisions of controlling statutes 

Where the requirement of the statute or other 
basic law that security for costs be furnished is not 
mandatory m character, the granting or denial of 
an application for such security rests in the sound 
discretion of the court,53 which will not be inter¬ 
fered with in the absence of abuse, as shown in the 
title Appeal and Error § 1637, although where the 
requirement of the basic law is mandatory, the court 
lacks discretion and must order security for costs" 
on a proper showing. 5 5 

§ 143. Order as to Seciirity 

a. In general 

b. Vacation 

a. In Greneral 

Entry of an order, usually on notice and in substan¬ 
tial compliance with rule or statute, is prerequisite to the 
obligation to furnish security for costs. 

Before a party can be put in default and the 
cause dismissed for failure to file security for costs, 
there must be an order requiring security and it 
should be sufficiently clear and certain to apprise 
the party of what is required of him If in sub¬ 
stantial compliance with the statute or rule of court 
under which it is made it will be sufficient,62 but 


53. Ill—Illinois Southern R Co v 
Ramill, 80 ISTE 745, 22$ Ill 88, 
affirming 128 Ill App 152, 

54. U S.—Holt V. Winters, C C N 
T., 30 F 29 

55. N Y —Charles H Welling Co v 
Platt, 173 JSTTS 460 

56. Ariz—^United Bank & Trust Co 
V. Jones, 249 P 747, 30 Ariz. 557 

67. Miss—^Meeks v Meeks, 126 So 
189. 156 Miss 638 

58. Ky —^Lander v Mortgage Union 
of Penn. 72 SW2d 1020, 255 Ky 
93 

59. Colo.—^Fleming v. Breitner, 215 
P 133, 73 Colo 250 

Ky—Tiller v Cincinnati Discount 
Co., 110 SW2d 420, 270 Ky 685, 
N.T —Weiss V Kanarek, 241 N T 
S 345. 136 Misc. 848 
Under executive order 
The executive order of August 14, 
1914, relating to the Canal Zone, that 
plaintiff in any suit may be required 
to give security for costs, does not 
require such security whenever mov¬ 
ed for by defendant, but confers on 
court discretion to exercise power, 
and his denial of motion to com¬ 


pel resident plaintiff to give securi¬ 
ty will not be reversed, where rec¬ 
ord does not contain evidence on 
hearing of motion—^Panama R Co 
V Curran, Canal Zone, 256 F. 768, 
168 CC.A 114. 

Under statute 

Requirement of deposit as securi¬ 
ty for costs by nonresident raising 
issue against proponent of will, ex¬ 
ecutor or trustee is within surro¬ 
gate's discretion, under terms of 
Surrogate's Court Act—In re Mey¬ 
er's Will, 266 N.YS. 561, 148 Misc 
901 

60. Idaho—^DufC v Bardley, 187 P 
1081, 32 Idaho 735 

SD—^Raich v Weisman, 231 NW 
897, 57 S D 182, rehearing denied 
and reversed on other grounds 234 
NW. 664, 58 SD 4 

61. Ariz—^United Bank & Trust Co 
V Jones, 249 P 747, 80 Ariz 557. 

15 C J p 210 note 89. 

Plaintiff will not be penalized for 
failure to furnish security for costs 
as soon as defendant moved therefor 
and 'filed a showing of necessity for 
security, as by dismissal for failure 
to furnish security, but plaintiff may 
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properly await court order before 
giving security—^United Bank & 
Trust Co V Jones, supra 
Bntry of rule at preceding term 
Entry of rule for costs on minutes 
at preceding term is prerequisite to 
authority to dismiss for failure to 
give security for costs as required 
by Rev St art 2060, since party of 
whom security is required must be 
afforded until next term to furnish 
the same—Cade & LiUey v Phcenix 
& Jackson, Tex Civ App, 260 S W 
220 

62. Mont—Marsh v. Kinna, 2 Mont. 
647 

15 C J p 210 notes 89-91 

Failure to state amoTint not fatal 

Mass—^Keown v Hughes, 123 NE* 
98, 233 Mass 1. 

Denial 6f application to sue as poor 
person and overruling of motion 
for security 

Overruling of defendant's motion 
to require plaintiff to provide securi¬ 
ty for costs after denial of plain¬ 
tiff’s application to sue as a poor 
person was not tantamount to order 
sustainmg plaintiff’s application, but 
plaintiff was in same position she 
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a substantial compliance at least is necessary.^8 An 
order is not defeated nor impaired by transfer of 
the cause of action and motion to substitute the 
transferee m plaintiffs stead, pending application 
for the order.®4 

Notice of an order should in general be given to 
the party affected thereby 

Provision for dismissal on noncompliance with 
order for security has been held not self-executing, 
and to secure dismissal there should, ordinarily, be 
a further order for dismissal, as shown infra § 172. 

I 

b. Vacation 

The court may vacate its order for security for costs 
on sufficfent grounds, such as failure to show that the 
costs have been or will be incurred, and pendency of 
proceedings to vacate suspend the order for security, al¬ 
though after the time for compliance with the order for 
security has elapsed It is ordinarily improper to vacate 
the order. 

On sufficient grounds shown, the court requiring 
security for costs has the power to set aside the or¬ 
der;®® but after the expiration of the time limited 
for giving security a succeeding judge has no pow¬ 
er to reverse or modify it,®*^ except perhaps in cas¬ 
es of extreme hardship or gross fraud ®® If an or¬ 
der for security is vacated at the instance of the 
party at whose request it was granted before the 
time has expired for compliance therewith, the cause 
should not be stricken from the docket because of 
such noncompliance.®® 

Pendency of proceedings to vacate an order for 
security effects a suspension of such order.^® 

Grounds. It is a* sufficient ground to vacate the 
order for security for costs that at the time it was 
made an order permitting plaintiff to sue as a poor 
person was in force, although the order permitting 
plaintiff to sue as a poor person had never been 


served on defendant ,*71 or that it is not shown that 
the costs contemplated by the statute regarding se¬ 
curity were or would be incurred or that the or¬ 
der for security was issued ex parte.73 On the oth¬ 
er hand, the court may properly refuse to vacate an 
order requiring secunty although the application 
for the order was not made until after answer filed, 
where a satisfactory excuse was given for failure to 
ask for it sooner and plaintiff was shown to be 
financially irresponsible.*^^ It has been held proper 
to refuse to vacate an order for security where the 
declaration did not state a meritorious cause of ac¬ 
tion.*^® Where an order to furnish new security is 
absolute, instead of giving plaintiff the option to 
give new security or to justify the old security, a 
party cannot object to the rule on this ground, un¬ 
less he appears and offers to justify his security.*^® 

Vacation in another court. It has been held that 
where a court has the power to require security in¬ 
dependent of statute, a change in the situation of 
the parties by repeal of a statute or modification 
thereof cannot be urged as a reason for vacating 
the order in another court to which the cause has 

been transferred.^^ 

The successor of a judge who made an order for 
secunty cannot review or modify it after the time 
limited for compliance therewith has expired.*^® 

§ 144. Amount of Security 

The amount of security to be required for costs Is lit 
some instances prescribed by s'tatute, but. In the ab¬ 
sence of express specification by statute or court rule, 
the amount rests in the discretion of the court; such 
rules apply to cases involving two or more plaintiffs 
or defendants. 

Where the amount of security for costs is pre¬ 
scribed by statute or rule of court, the amount fur¬ 
nished must be in compliance with such prescrip- 
I tion,*^® and a cost bond will be defective if the pen- 


would have been had neither been 
filed—State ex rel Miller v. Smith, 
Mo App , 120 S W 2d 184. 

63. NT—^Vale v. Brooklyn Cross- 
Town R Co, 12 N.T.CivProc. 102. 

15 C J p 210 note 92. 

64b NY.—^McNamara v. Harris, 4 N. 
Y Civ Proc 76. 

66 . N.Y —Anderson V. Osborn, 1 
How.Pr. 79 

Tex—^Houston v Sublett, 1 Tex. 523 

16 C.J p 210 note 95 , 

66 . NT.—^De Stefano v Brown, 84 
N.YS. 165—Moore v. Merritt, 9 
Wend 482 

16 C.J p 224 note 58. 

67-6 S.C.—Cummings v. Wmgo, 10 S 
B 107, 31 S C 427—Bomar v Ashe- 
viUe, etc., R. Co., 9 SB. 6M, 80 S. 
G. 460 


68 . S.C.—^Bomar v. Trail, 1 Bailey 
633 

69. Miss —^Mississippi, etc., B. Co. 
V, Ballad, 13 Miss 606—Grimball 
V. Mississippi, etc., R. Co., 11 Miss 
38 

TO. Lia.—^McGregor v. Novo, App., 
188 So. 480. 

71- NT—^Buccolo V, New York L. 
Ins Co, 102 N.Y.S. 794, 117 App. 
Div 423. 

72. La.—^McGregor v. Novo, App, 
188 So 480. 

73. La—McGregor v. Novo, App., 
188 So 480. 

74. N.Y—Be Stefano v. Btrown, 84 
N.T.S 166 

76. Mich —Jensen v. Oceana Clr. 

Judge, 160 NW. 620, 194 Mich. 405 
16 C.J. p 224 note 76. 
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7€L Tenn —Creamer v. Ford, t 

Heisk. 307. 

77. NT—^Dyer v. Dunlvan, 3 How. 
Pr 136. 

78L S C.—^Bomar v. Asheville & S. 
R. Co., 9 S.E 612, 30 S C 460—Mc¬ 
Collum V. Massey, 2 Bailey 606. 

79. In New Jersey 

(1) The judge has the statutory- 
right to exercise some discretionary 
control over the allowance of costs 
in a given case, and, where five non¬ 
resident plaintiffs joined m suing two 
defendants, it was held that plain¬ 
tiffs should be required to tar- 
msh security for costs jointly to 
each of defendants in sum,, of one 
hundred dollars, and not one hundred 
dollars each for each of defendants^ 
or one thousand dollars.—-Waterbary 
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alty named therein is for a less amount than re¬ 
quired by statute,although a larger penalty than 
that designated by statute cannot be required.^! 
Where the statutory requirement is that the se¬ 
curity shall be for all costs that may accrue, it is 
unnecessary that the penalty of the bond shall be 
fixed at a stipulated sum.^^ Where, on motion of 
defendant, a rule for the security of costs was en¬ 
tered, providing that the amount for which the sure¬ 
ty should be bound should be inserted in the bond, 
a bond, with affidavit of sureties that each is worth 
a sum certain, is not a compliance with the rule, 
where no amount is fixed on its face.^s 

In the absence of controlling statute or rule of 
court, the amount of security to be required for 
costs rests in the discretion of the court,®^ and, 
where the statute merely authorizes defendant to 
require the giving of security for costs without pro¬ 
vision as to how the amount shall be determined, 
the fixing of the amount remains a judicial func- 
tion.^5 The purpose of a statute authorizing the 
court to prescribe the amount of a cost bond or oth¬ 
er security required by statute in a proceeding m a 
court of record is to empower and enjoin the court 
to require adequate, although not excessive, se¬ 
curity, and such statutes have been held applica¬ 
ble to cases covered by other statutes setting forth 
the conditions that must attach to a cost bond but 
not the amount thereof.^® The burden rests on a 
defendant seeking security for costs to show how 
large an amount is essential to his protection,and 
under some statutes defendant may require secur¬ 
ity only for costs which defendant may have to pay 
or be responsible for in advance of judgment deter¬ 
mining court costs generally,®® 

V. Public Service Electric & Gas Co, 

171 A, 779, 12 ISrJMisc 362. 

(2) It bas also been held that, un¬ 
less special circumstances are dis¬ 
closed, court on application for se¬ 
curity for costs will order nonresi¬ 
dent complainant to furnish one hun¬ 
dred fifty dollar bond or deposit, al¬ 
though, on adequate disclosure of 
special circumstances establishing 
the* need for security In excess of 
one hundred fifty dollars, the court 
may order a larger amount—^Little 
V. Lewis, 157 A 888, 109 N J Eq 418 

80. Ala.—^Ex parte Morgan, 30 AIcu 
61, 

81. NY—^Turell v. Bne K. Co, 61 
NTS 808, 46 App Div. 296. 

15 C J. p 212 note 25 

82. Kan—Simpson v Rice, etc., Co., 

22 P 1019, 43 Kan 22 

83. SC—Taylor v Dempsey, 45 S 
B. 78, 66 SC. 513. 

84. Iowa—^Miller v, McCutchan, 184 
N.W 387. 192 Iowa 1209. 


If the amotmt of a deposit for costs is prescnbed 
by statute, such amount cannot be increased,®® al¬ 
though it IS obviously insufficient to secure all of the 
defendants;®® but, where the amount is not pre¬ 
scribed by statute, a deposit which is obviously in¬ 
sufficient to cover the prospective costs will not suf- 
fice.®i 

Afnount required where there are two or more 
plaintiffs or defendants. It has been held that nu¬ 
merous plaintiffs having separate but similar causes 
of action and joined under code provisions may not 
be required to give separate security for costs,®2 
although, where the statute requires security in a 
given amount from plaintiff, it has been held that 
on consolidation of separate suits by several plain¬ 
tiffs the minimum security, whether in the form of 
one or several bonds, must be equal to the stated 
statutory amount multiplied by the number of sepa¬ 
rate plaintiffs.®® 

Where the amount of a statutory bond required 
of each plaintiff in a libel suit, who institutes a sep¬ 
arate or consolidated action, has been arbitrarily 
fixed by the legislature at a stated sum, as evidence 
of good faith in prosecuting the suit, there is no 
discretion vested in the court to fix the amount of 
such bond so as absolutely to guarantee a defend¬ 
ant, or each defendant, reimbursement of all costs 
and charges which he may incur in the action, and 
there is no ground for inferring that, where a libel 
suit is commenced by a plaintiff against several de¬ 
fendants jointly, plaintiff shall be obligated to fur¬ 
nish separate bonds in the statutory amount to se¬ 
cure the costs and charges of each defendant, one 
bond in the statutory amount being sufficient,®^ 

fendant made no showing of taxable 
costs to be incurred —Whitson v 
American Ice Co., 113 So 849, 164 
La 283 

88 . La.—Whitson v American Ice 
Co, 113 So 849, 164 La. 283—Mc¬ 
Gregor V. Novo, App, 188 So 480 
—^Norton v. Perez, App, 180 So. 
878. 

89. ' NY.—^Robertson v. Barnum, 29 
Hun 657 

90. NT—Gates v McDonald. 14 N. 
TS 907 

91. Ala—^Ulman v Langham, 49 
Ala 265—Strihling v. Kentucky 
Bank, 48 Ala 451 

XJ S —^Brown V. Kanmcutt, D.C. 
N.T, 2 P2d 263. 

CaJ —Shell Oil Co. v. Superior 
Court in and for Sonoma County, 37 
P.2d 1078, 2 CalApp.2d 348, modi¬ 
fied in other respects 42 P 2d 1049, 
6 CalApp.2d 480. 

94. Cal —Shell Oil Co. v. Superior 
Court in and for Sonoma County, 


Wash—State ex rel United Broth¬ 
erhood of Carpenters and Joiners 
of America v Superior Court of 
Cowlitz County, 81 P 2d 286, 196 
Wash 426 

85. La—Whitson v. American Ice 
Co., 113 So. 849, 164 La 283 

80i Wash —State ex rel. United 
Brotherhood of Carpenters and 
Joiners of America v Superior 
Court of Cowlitz County, 81 P.2d 
286, 196 Wash 426 

87. La —Whitson v. American Ice 
Co, 113 So 849, 164 La. 283. 
BlBcxeUon, of Jud^e 

Judge in fixing amount of security 
for costs must exercise discretion 
with regard to necessity for bond 
and defendant's interest —^Whitson 
V. American Ice Co., supra. 
Ammlment of order for defendant’s 
failure to show amount required 
PlamtifC IS entitled to annulment 
of order requiring one thousand dol¬ 
lars security for costs where de- 
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99. 
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§ 145. Time for Giving Security 

a. In general 

b. Under statutes requiring security be¬ 

fore commencement of suit 

c. Computation of time 

a. In General 

Broadly speaking security for costs should be given 
at the time required by the applicable statute or rule 
of court or within the period designated by court order, 
although such a requirement is ordinarily not jurisdic¬ 
tional and in the sound discretion of the court, security 
may be received without prejudice at a period later than 
that prescribed or designated. 

Generally speaking security for costs should be 
furnished within the time set by statute or rule of 
court,®® or, where the time for compliance rests in 
the court’s discretion, should be required to be fur¬ 
nished before the costs have largely accumulated.®® 
In the case of a nonresident the time allowed for 
giving costs is largely committed to the discretion of 
the court,and, notwithstanding a statute requires 
security to be given before the filing of the com¬ 
plaint, the court, it has been held, may permit se- 
cunty to be given subsequent thereto within a desig¬ 
nated time specified by the order.®® On the other 
hand, where the time within which secunty for 
costs may be given is prescribed by statute, an or¬ 
der for security for costs which prescribes a time 
less than that authorized by statute has been held to 
be of no effect.®® 

Where the motion for security for costs is made 
before trial but after pleas have been filed, it has 


been held that the moving defendant has an abso¬ 
lute right to have the court fix a time within which 
the nonresident plaintiff must give such security.^ 

Where plaintiff furnishes security within the time 
set, but m an insufficient amount, it has been held 
permissible for the court to permit him to file strf- 
ficient secunty within the term, although after the 
first day thereof, when statute requires security to 
be furnished.® 

It is generally held that a party may in the sound 
discretion of the court be permitted to furnish se¬ 
curity for costs after expiration of the period pre¬ 
scribed by statute.® 

In the absence of an order for security, plaintiff 
is not obligated to furnish the same, as has been 
shown supra § 143, and after order made plaintiff is 
entitled to a reasonable time within which to com¬ 
ply.-* Although there are early authorities to the 
contrary,® it is the general rule that, where plaintiff 
fails to comply with a rule or order requiring him 
to give security within a certain time, the court 
may permit him to file it after expiration thereof,® 
notwithstanding the statute provides that an action 
in which a bond for costs is required shall be dis¬ 
missed if a bond is not given in such time as the 
court allows,*^ and the question of whether or not a 
case should be dismissed for failure to file secunty 
in time is considered infra § 173. It has variously 
been held that the court has discretion to receive 
security offered at any time before dismissal,® be- 


42 F2d 1049, 5 CaLApp 2d 480, 
modifyingr 37 P 2d 1078, 2 CalApp 
2d 848. 

95 . Oosurtraotloii of statute as to 
time 

Under statutes requiring securi¬ 
ty to be furnished on order of a jus¬ 
tice of the peace, it has been held 
that the requirement is that security 
be furnished within twenty days of 
the order and not within twenty days 
of the demand—^Douglas v. District 
Court of Salt Lake County, 146 P. 
562, 45 Utah 486 ^ 

96l Ala—Davis v. Harris, 101 So. 
458, 211 Ala 659 

97. Ala.—^Davis v Harris, supra— 
Colley V. Atlanta Brewing & Ice 
Co, 72 So 45, 196 Ala. 374—Ex 
parte White, 104 So 844, 21 Ala. 
App. 20, granting certiorari Parker 
V VThite, 104 So 843, 213 Ala 425 
Beoelving seonrity late and Imposing 
terms 

(1) Court, fixing time for nonresi¬ 
dent plaintiffs to give secunty for 
costs, may exercise same just dis¬ 
cretion In imposing terms, on plain- 
tUTs offenng security after such 


time, especially If continuance re¬ 
sults, and does not abuse discretion 
in refusing to dismiss cause where 
security is actually given before final 
motion tp dismiss.—^Davis v. Har¬ 
ris, 101 So. 458, 211 Ala 659 

(2) Taking of nonresident plain¬ 
tiffs' deposit for costs by clerk or 
register, after time fixed by court, 
cannot bind latter; but deposit may 
be received as in nature of tender to 
be considered in guiding court's fur¬ 
ther discretion.—Davis v. Harris, su¬ 
pra, 

98. Ala—Colley v. Atlanta Brew¬ 
ing & Ice Co, 72 So. 45, 196 Ala 
874. 

99. Cal—^In re Dean, 87 P. 18, 149 
Cal 487. 

Wis—Shaw V Webster, 21 Wis. 129. 

1 . Ala—Smith v Dannelly, 141 So 
569, 224 Ala. 592, denying certio¬ 
rari 141 So 668, 26 Ala App 68 

2 . Ala.—Jackson Lumber Co v. 
Trammell, 74 So. 469, 199 Ala. 636 

3. Fla.—Thompson v Grosslaub, 147 
So 861, 109 Fla. 550 

4. Utah.—Castle v. Delta Land & 
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Water Co., 197 P 684, 58 Utah 
137. 

5. Ala.—^Ex parte Bradshaw, 67 So. 
16, 174 Ala. 243 

Ky.—^Van Hooser v. Atkinson, 181 
SW 610, 165 Ky. 1 

15 C J. p 216 note 20 

a Idaho.—Kissler v. Budge, 133 P. 
125, 24 Idaho 246 

16 C J p 217 note 21. 

axteoLSion of tims under statute 

Under Code CivProc. $ 1064, court 
may extend time for the filing of 
bond for costs which may under § 
1036 be required of nonresidents or 
foreign corporations —^Hertz v ^ Su¬ 
perior Court of City and County of 
San Francisco, 169 P. 258, 85 CaL 
App 83. 

7. Iowa.—^Funk v Church, 109 NW. 
286, 132 Iowa 1 

RI—Spalding V Bainbridge, 12 ItL 
244 

16 C J. p 217 note 22. 

& W.Va.—Dean v Cannon, 16 S.BI 
444, 37 W.Va. 123 
16 C J. p 217 note 26. 
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fore motion to dismiss,® at any time before trial, 
or before final judgment.^^ Even after the court 
has made the rule for security absolute by dismissal 
of the suit It is held that it may nevertheless rein¬ 
state the case after the application of the delinquent 
party and the tender of the necessary security.^^ 
The removal of the cause from one court to anoth¬ 
er does not make any change in the time withfn 
which plaintiff is required to obey a rule for secur- 
ity.l® Some decisions hold that the matter rests 
entirely in the discretion of the trial judge, and that 
his refusal to permit security to be given after the 
expiration of the time named in the order should 
not be reviewed.!^ 

b. Under Statutes Requiring Security before 
Comniencement of Smt 

Where the statute In terms requires the giving of 
security for costs before commencement of the suit, 
some authorities hold that It may not be furnished there¬ 
after while others hold that It may, the difference in the 
holdings arising in part from variation in statutory pro¬ 
visions and In part from divergent judicial views of sim¬ 
ilar statutory provisions. 

Under statutes requiring an indorsement of the 
wnt before service, or of the petition before filing, 
by some responsible person as security for costs, 
some courts hold that there is no discretionary pow¬ 
er to permit this to be done at any subsequent pe¬ 
riod ,*^5 but others maintain the contrary view, and 
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hold that it is not too late to give such security aft¬ 
er service and return of die wnt.^® 

In many jurisdictions statutes reqmre bonds or 
undertakings to be filed before commenang suit, 
and some of these statutes provide that the cause 
may be dismissed on motion for noncompliance 
therewith, while others provide in effect that the 
cause may be dismissed on motion if plaintiff fails 
to comply with an order thereafter made to give 
security within the time prescnbed by order. Un¬ 
der such statutes it has been held that plamtiff 
should never be permitted to file a bond after com¬ 
mencement of the action if motion to dismiss is 
made, while the contrary conclusion has been 
reached by other authonties.1® Under other provi¬ 
sions It has been held that plaintiff may be permitted 
to file bond after motion is made to dismiss for fail¬ 
ure to give secunty at commencement of suit.i® 
Again it has been held sufficient if bond is filed at 
any time before trial,®® or even after verdict;®! 
and it has been both asserted®® and denied®® that 
the court may permit the filing of a bond after plea 
in abatement. So in some decisions it has been held 
that security may be filed subsequent to the com¬ 
mencement of the suit without leave of court.®* 

c. Computation, of Time 

In computation of the time within which compliance 
must be made with an order for furnishing security for 
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After moftUm to dlsimlm 
Cal—Bried v. Superior Court In and 
for City and County of San Fran¬ 
cisco, 79 P.2d 1091, 11 Cal.2d 351. 

16 C.J. p 217 note 26 Ca]. 

e. Mo—^Brown v. Ravencroft, 1 Mo 
397. 

Neb.—^King* v. Jackson, 41 N.W. 448, 
25 Neb. 466. 

BeaTorenieiLt of seoniity as iLot Jiu 
xisdlctioiial 

Undertaking’ to secure defendant's 
costs is not jurisdictional, and mo¬ 
tion to dismiss for failure to file un¬ 
dertaking In time must be overruled, 
where it was on file when motion to 
dismiss was mstde, and court may 
order filing of undertaking even aft- | 
er motion to dismiss—Williams v. | 
Superior Court, City and County of; 
San Francisco, 45 P.2d 1027, 7 CaZ. 
App2d 436 

la Ala—Reese v. Billing, 9 Ala. 
263. 

11. Tenn—^Bettis v. Mansfled, *11 
Humphr. 604 note—^Irvins v. Ma¬ 
this, 11 Humphr. 603. 

Befovo proaotinoeme]Lt of JudgmeiLt 
Oetenmned on 

Dismissal for failure to file cost 
bond was held error, wh4re bond was 
filed before judgment of dismissal 
was pronounced although after the 


court had ruled to dismiss—^Bartlett 
V. Buckner, TexCivApp, 296 S.W 
214. 

12 . SC—McMillan v. McCall. 2 S 
C. 390. 

Tenn.—^Majors v. Blevins, 6 Humphr. 
43. 

13. Md—^Holt V. Tennallytown, etc., 
R. Co. 31 A 809, 81 Md.<r 219 

14. Ark—^Modglin v. Slay, 11 Ark 
693. 

16 C J. p 217 note 23 
IB. Me.—^Pressey v Snow, 17 A. 71, 
81 Me. 288 

16 C.J p 216 note 10. 

13. AIsl.—H x parte Ltocke, 46 Ala. 
77. 

15 C.J. p 216 note 11. 

17. Utah—^Kiesel v District Court 
of Sixth Judicial Dist in and for 
Sevier County, 84 P 2d 782. 

16 C J. p 216 note 12. 

Actioa agaiiuife public officer 

Under statute requiring that a 
plaintiff in an action against an offi¬ 
cer charged with duty of enforcing 
criminal laws shall file with the com¬ 
plaint a written undertaking condi¬ 
tioned on diligent prosecution of the 
action and the payment of costs, 
court had no discretion to permit fil¬ 
ing of the undertaking after motion 
to dismiss the complaint on ground 

384 


of such failure—^Kiesel v. District 
Court of Sixth Judicial Dist in and 
for Sevier County, Utah, 84 P 2d 782 

18. Okl—^Alco Finance Co v. Mor¬ 
an, 63 P 2d 747, 178 Okl. 676. 

15 C J p 216 note 13 

Cost deposit as not jnnsdiotioiial 
Making of cost deposit hy resident 
of county after issuance of process 
in action before justice of the peace 
was held proper, since giving of such 
security on commencement of action 
was not jurisdictionaJ—Alco Finance 
Co. V. Moran, supra. 

19. Ark —^Robinson v. Meyer, 25 
Ark 79. 

16 C.J. p 216 note 14. 

90. Ky.—Cabell V. Payne, 2 J J 
Marsh 134. 

Mich.—Stoll V. Padley, 56 N.W. 1042, 
98 Mich. 13. 

15 C J p 216 note 15. 

91. Ind.—Gulley v. Laybrook, 8 Ind. 
285 

16 C J p 216 note 16. 

99. Ark —Campbell v. Garrett, 24 
Ark. 279—^Perkins v. Reagan, 14 
Ark 47. 

93: Ky.—Cabell v. Payne. 2 J.J 
Marsh. 134. 

94. Ill— Baker v. Palmer, 83 HI. 

668 . 

16 C.J. p 216 note 19. 
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eostSf It has been held proper to count whole days In¬ 
stead of fractions and to count calendar days Instead of 
days of the term. 

If a. party is ordered to file a bond for costs on or 
before a certain day, he has the whole of the day 


named to comply with the order.^® An order al¬ 
lowing certain days in which to file security for 
costs means calendar days and not days of the term 
of court.2® 


C. ACTIONS OR DEFENSES IN FORMA PAUPERIS 


§ 146. In General 

Statutes permitting suits In forma pauperis open the 
doors of the courts to litigants whose poverty would 
otherwise preclude their secunng Justice through inabil¬ 
ity to pay or secure costr in advance, although ordi¬ 
narily such statutes postpone rather than preclude 
eventual payment of costs. 

The right to sue in forma pauperis is largely stat¬ 
utory in character, as shown in the next section. 
The purpose of statutes granting such right is to af¬ 
ford relief to litigants whose poverty would other¬ 
wise deny them access to a tribunal for the redress 
of their wrongs,27 and to make it possible for 
those whose poverty precludes their paying costs in 
advance, or as they accrue, or giving bond for costs, 
nevertheless to litigate their claims.^s Being rem¬ 
edial such statutes have been accorded a liberal 
construction,29 although other authority has ad¬ 
vanced the view that such statutes, being in dero¬ 
gation of the common law, must be strictly con¬ 
strued,30 and it is always within the power of the 
trial judge, with or without a traverse of plaintiffs 
claim of poverty, to prevent abuse of the statute.^! 
There is authority to the effect that statutes allow¬ 
ing dismissal of actions sought to be prosecuted in 


forma pauperis on a showing that the allegation of 
poverty is probably untrue should be liberally con¬ 
strued in favor of defendant.32 

The effect of poverty or insolvency generally on 
the duty to furnish security for costs has been con¬ 
sidered supra § 129. 

Proceedings to which statutes apply. Statutes 
permitting suits in forma pauperis apply to all pro¬ 
ceedings within their purview,^^ but to none beyond 
the design of the statute.^^ The application of stat¬ 
utes permitting suit in forma pauperis to particular 
proceedings is considered in its specific titles de¬ 
voted to them. 

Appeals in fdrma pauperis are considered in the 
title Appeal and Error §§ 521-525, and costs on pro¬ 
ceedings in forma pauperis on appeal are treated in 
§ 340 infra. 

' Relief from ultimate payment of costs; pauperis 
right to costs. The efiFect of statutes permitting pro¬ 
ceedings in forma pauperis ordinarily is not to re¬ 
lieve the pauper from eventual payment of costs 
but merely to postpone payment until final deter¬ 
mination of the case,8^ althpugh under some stat- 


25w Ark—^Modgrlin v. Slay, 11 Ark 
693. 

aa Mo—Sw.ainson v. Bishop, 52 Mo. 
227 

27. La —Scott v Shreveport Rys 
Co., 188 So 152, 192 L.a 495—Sm- 
firleton V First Na't Life Ins. Co., 
App, 157 So. 620 

28. La —Causey v. Opelousas-St. 
Landry Securities Co, 175 So. 448, 
187 La 659 

BxemptLoiL of legal M society 
The statute exempting the Legal 
Aid Society from payment of fees 
and charges payable, in ordinary 
case, before trial can be had in dis¬ 
trict court, IS prospective, and its 
purpose IS to secure to the poor liti¬ 
gant who IS represented by the So¬ 
ciety his day in court without hav¬ 
ing to pay in advance ordinary fees 
and charges in connection with hav¬ 
ing such a trial Buh Laws 1936, c 
2398—^Ainsworth v. Saybrooke Mfg 
Co, R.1, 198 A 848. 

29. La.—^Hamson v. Jones, 176 So. 
' 87, 187 La 489—Singleton v. First 

Nat. Life Ins Co., App., 167 So 
620 

20CJ.S.-25 


Tenn.—Campbell v, Lee, 12 Tenn 
App. 293 

The law Is liberal In allowing pros¬ 
ecution of suits in forma paupens, 
since object of rule authorizing suits 
in such form is to place weak on 
level with strong in contest for their 
rights in court.—^Fiske v. Grider, 106 
SW.2d 653, 171 Tenn 566. 

30. NT —Robertson v. Schoonmaker, 
291 NTS. 487, 249 AppLiv. 657, 
motion denied 7 N F 2d 712, 273 
NT. 598 

16 C J. p 236 note 22 [a] 

31. La—^Palmer v. Wyatt Lumber 
Co, App., 146 So. 494. 

32. Tenn—^Fiske v Gnder, 106 S. 
W 2d 663, 171 Tenn. 665. 

83. Actions commenced, before Jus¬ 
tice of peace 

(1) Actions commenced before a 
justice of the peace are so far with¬ 
in the purview of statutory provi¬ 
sions allowing a poor plaintifC to 
maintafn his action without giving 
bond for costs that such statute ap¬ 
plies thereto 

Kan—^Barnett v. Lark, 25 P. 889, 45 
Kan 428. 
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Okl —Capitol Finance Co. v. Mc- 
Nealy, 63 P.2d 940, 179 Okl. 6. 
(2) Come within common law prin¬ 
ciples permitting suits in forma pau¬ 
peris and township justices* courts 
are vested with power to, and should 
upon a proper showing, admit par¬ 
ties to sue in forma pauperis; the 
statutory provisions requiring securi¬ 
ty for costs not being applicable to 
the exceptional cases of indigent 
suitors who at common law were en¬ 
titled to sue without payment of 
such costs.—Hammond v Justices' 
Court of Los Angeles Tp, 174 P. 
69, 37 Cal App. 506 

34. N.T—^Fnedman v. Fischer, S N. 
T.St 913 

15 G.J p 233 note 62. 

35. La.—^Fulton Bag & Cotton Mills 
V Fernandez, App., 165 So 476— 
Singleton v. First Nat. Life Ins. 
Co, App, 157 So. 620. 

15 C J p 239 note 79. 

Statute effects a mare moratozlum 
on costs, without relieving the pau¬ 
per from ultimate liability therefor. 
—White V. Walker, 67 So 332,, 136 
La. 464--^Fulton Bag & Cotton MlZte 
|v. Fernandes La.App, 186 Ssk 4-78. 
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utes one suing in forma pauperis is also relieved of 
the duty to pay costs on an adverse judgment,36 
and where statute and court order permit plaintiff 
to sue as a poor person without fees, tax or charge, 
a judgment adverse to plaintiff may not tax him 
with costs,37 although where plaintiff is permitted 
to prosecute without giving cost bond but his ap¬ 
plication to sue as a poor person under such a stat¬ 
ute is denied, he is liable to be taxed for costs.38 
Unless there is a statute prohibiting the recovery,®^ 
although he pays no costs, one suing in forma pau¬ 
peris may recover costs if successful.^® 

Assignment of attorney. Whether an order per¬ 
mitting suit in forma pauperis should include provi¬ 
sion for assignment of counsel to serve the pauper 
without charge is considered infra § 15S. 

§ 147* Nature and Grounds of Right 

While there is contrary authority, the more flenerally 
accepted view is that the privilege of suing or defending 


in forma pauperis Is one conferred by statute and not 
existing at common law, It is ordinarily granted to 
persons showing poverty and reasonably good chance 
of success. Failure to pay costs In a former suit is not 
generally held a ground for denying in forma pauperis 
procedure in the instant suit, although failure to pay 
prior costs in the same suit may be a bar. 

While there is authority to the contrary,41 it is 
very generally held that in the absence of special 
statutory authorization no one is entitled to sue as 
a poor person but, when so authorized, plaintiff 
may sue in forma pauperis if it appears that without 
such permission he will be unable to prosecute the 
action, and that he has a reasonably good chance to 
succeed,43 although, if plaintiff or petitioner’s case 
seems without merit, his application for leave to 
proceed in forma pauperis may be denied.44 It has 
been held that a statute relieving litigants from pay¬ 
ing costs when unable to do so does not apply when 
at the time the statute was adopted the party had al¬ 
ready appeared in court by some pleading.45 


^lability of suocessltil defenLdaait 
wliore panper plaliLtlff xuLabld to 
pay JudgrmesLt for costs 
Complainant liaving prosecuted suit 
by subscribing: poor person's oath, 
and owning- no property subject to 
execution, defendant, ultimately suc¬ 
cessful, was taxed with costs in¬ 
curred at his instance, with judg¬ 
ment over against complainant, for 
all of the coats.—Cunningham v. 
Moore, 29 SW2d 664, 161 Tenn. 128. 

36. La—Causey v Opelousas-St. 
Landry Securities Co., 188 So. 789, 
192 La. 677—Taylor v. Southern 
Carbon Co, App, 163 So 697. 

NY—Wilson V Metropolitan Life 
Ins. Co, 4 N.T S 2d 147, 167 Misc. 
863, affirmed 5 N.YS.2d 810, 168 
Misc 125. 

15 CJ p 239 note 80. 

Poor plalntilT winning one action and 
losing another 

In action by a poor person where 
Jury returned verdict for the poor 
person 6n first cause of action and 
for defendant on the second cause of 
action, defendant was not entitled to 
have judgment in its favor include 
costs, in view of statute prohibiting 
the awarding of costs against one 
sumg as a poor person if the judg¬ 
ment is rendered against him.—Wil¬ 
son V. Metropolitan Life Ins. Co, 4 
2SrTS.2d 147, 167 Misc 853, affirmed 
5 N.T.S2d 310, 168 Misc 125. 

37. Mo.—^Isbell v. Biederman Furni¬ 
ture Co, App., 116 SW.2d 46 

38. Mo —State ex rel Miller v. 
Smith, App., 120 S.W.2d 184. 

39. N.C.—Draper v. Buxton, 90 N C 
182-^BCall V. Younts, 87 N.C. 286— 
Booshee v. Surles, 85 N C. 90. 

4i0b N.Y—^Lampy v. Freedman, 111 
N.Y.S. 685, 60 Misc. 70. 


ja.. Tex—^Hickey v. Rhine, 16 Tex. 

576 

Power of Snglish common law 
conirts to remit fees on petition in 
forma pauperis did not originate in 
any statute, but was exercised as 
one of inherent powers of the courts 
themselves.—^Martin v. Superior 
Court of Califorma in and for Ala¬ 
meda County, 168 P. 136, 176 Cal. 
289, LRA1918B 318. 

BxoliL8lvene«s of statutory provl- 
siona 

Code Civ.Proc S 91, providing for 
right of suitor in Justice's court to 
prosecute action in forma pauperis, 
does not forbid poor suitor from 
prosecuting an action in court of 
record, and power of superior courts 
to admit suitors to commence, or 
having commenced, to prosecute their 
actions in forma pauperis in all prop¬ 
er cases is not curtailed by Pol Code 
g 4296, and other statutes dealing 
with payment and prepayment of 
fees, but exists independently of 
statute and by virtue of common- 
law principles—Martin v. Superior 
Court of California in and for Ala¬ 
meda County, 168 P. 135, 176 Cal. 
289, L.R A.1918B 318. I 

Otiry feom 

An indigent person has a right to 
prosecute a civil action in forma pau¬ 
peris and IS entitled to have an or¬ 
der waiving the prepayment of Jury 
fees if no other person has a legal 
interest in the outcome of the suit, 
and, where plaintiff was an indigent 
person and her attorney had no le¬ 
gal interest in the result of the ac¬ 
tion which she had filed, trial court 
should have airthonzed plaintiff to 
prosecute action without prepayment 
of jury fees—^Hmerson v. Superior 
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Court in and for Los Angeles Coun¬ 
ty, Cal App, 84 P.2d 1069. 

The effect of failure to advance 
or deposit jury fees generally is con¬ 
sidered in the CJ.S title Junes § 
106, 35 CJ p 218 note 18-p 219 note 
86 

Bight oarefnlly regulated 

It has been stated in general lan¬ 
guage, in a case involving an ap¬ 
peal in forma pauperis, that the 
"right to sue or defend in forma 
paupens is of such nature that, un¬ 
less it is carefully guarded. It is 
most susceptible of abuse. There¬ 
fore, if allowed at all, it should be 
regulated with the utmost care.”— 
Rucker v Superior Court in and for 
Los Angeles County, 286 P 732, 104 
CaJApp 683, followed in Barclay v. 
Superior Court of Los Angeles Coun¬ 
ty, 294 P 1122, 104 Cal App 789. 

42. N.Y —^Robertson v. Schoonmaker, 
291 NY.S. 487, 249 App.Div. 667, 
motion denied 7 N E 2d 712, 273 
N.Y 698—^La Barbera v. Hart & 
Crouse Co, 289 NTS. 667, 248 
App.Div. 261, appeal dismissed 4 
NB2d 436, 272 NT 684 

Okl.—^Howe V. Federal Surety Co., 
17 P,2d 404, 406, 161 Okl. 144, quot¬ 
ing Corpus Juris. 

15 C J. p 232 note 65. 

43. Ky —Wilson v. Melcroft Coal 
Co., 11 SW2d 982, 226 Ky. 744. 

15 C J. p 282 note 56. 

44. U S.—^Fisher v. Cushman, C C.A. 
Wash, 99 F2d 918—^In re Crum, C. 
C.AOr, 94 F2d 746—Phillips v. 
McCauley, C.C.A.Wash., 92 F.2d 
790—^In re Schulte, D.CKy, 21 F. 
Supp. 1016. 

45. La—Petithory v. Mailhes, 60 So. 
24, 181 La. 652 

16 C.J. P 283 note 68. 
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Payment or nonpayment of prior costs. Liability 
for costs in a former action is not a ground for a 
refusal to permit plamliif to prosecute a second ac¬ 
tion against the same defendant as a poor person, 
where it is so provided by statute,or even in the 
absence of statute,^*^ unless plaintiff’s conduct ap¬ 
pears to have been vexatious,48 although one in de¬ 
fault as to costs in the same action may not there¬ 
after sue as a poor person.49 On the other hand, 
the fact that plaintiff has previously paid some 
costs in the same action will not preclude his later 
applying for remission of other costs or security 
therefor.60 

§ 148. Persons Entitled to Sue or Defend 

The right to sue in forma pauperis is ordinarily ac¬ 
corded to ail persons showing the essential poverty, al¬ 


though under some statutes It may be denied to non¬ 
resident or alien paupers, and a corporation Is not a 
“person” within the rule permitting suits in forma pau¬ 
peris by poor persons. 

While of course the question as to who may take 
advantage of the acts allowing suits in forma pau¬ 
peris depends in larg^ measure on the tepms of the 
particular statute under which the application is 
made, still it may be stated as a general rule that 
the privilege will be extended to any person who 
can show that he has a good cause of action and 
from extreme poverty is unable to meet the expens¬ 
es of the suit.51 

The right to sue in forma pauperis is restricted 
to indigent persons,®^ and under the facts involved 
in particular cases it has been held that persons 
were53 or were not^^ poor or indigent so as to be 


40. Ind —Sellars v. Myers, 34 N. 

B 496, 7 IndApp. 148. 

15 aJ. P 234 note 78 
47- Mo.—^V7ebb v. California Pac. 
Mut Li. Ins Co., 119 S.W. 941, 138 
MoApp. 518. 

15 C J P 234 note 79. 

4 a. NM.—^Delahoyde v. Liovelace, 49 
P.2d 263. 268, 39 MM. 446, citlngr 
OoKpns Jons. 

49. M.T—^Hand v. BcLuitable Life 
Aasur, Soc of U. S., 2 M.Y.S 2d 566, 
166 Misc 786 

Statute allowmar applloatlou "at any 
stasre” as not altering' tecct role 
Under statutes providing for stay 
of proceedings on part of parties 
failing to pay costs, and providing 
that application to sue as a poor 
person shall not be barred by fail¬ 
ure to pay costs In prior action, 
party may not apply for leave to 
sue as a poor person if be is al¬ 
ready in default as to costs incurred 
in’the same action, notwithstanding 
statute authorizing such an applica¬ 
tion at any stage of an action — 
Hand V. Equitable Life Assur. Soc. 
of U. S. supra. 

sa Cal—^Martin v. Superior Court 
of California in and for Alameda 
County, 168 P. 135, 176 CaL 289, 
LRA1918B 313 
Use of borrowed money 

The fact that indigent plaintiff 
borrowed money to pay initial costs 
did not defeat his right to proceed 
in forma pauperis after judge or¬ 
dered him to deposit bonds to secure 
payment of costs.—^Harrison v. 
Jones, 175 So 87, 187 La. 489. 

51. Miss—^Meeks v. Meeks, 126 So. 
189, 156 Miss 633. 

N 0 —^McClenahan v. Thomas, 6 N. 
C 247. 

15 C.J p 233 note 64 

52. Cal -^Alexander v. Superior Court 
in and for Los Angeles County, 84 
P.2d 1061. 


53. Ky—^McElrath v. Barnett, 120 
S.W2d 216, 274 Ky 771 
La—Scott V. Shreveport Rys. Co, 
188 So. 152, 192 La 495—^Hamson 
V. Jones, 175 So. 37, 187 La. 489 
—Charlie Tee v. Charley Cabs, 
App, 158 So 261—Singleton v 
Pirst Nat Life Ins. Co., App., 157 
So 620 

Tex—Aguirre v. Hanney, Civ App., 
107 S.W.2d 917. 

15 CJ. p 287 note 26 [b], 

Bvidenoe that plalntur had no reg¬ 
ular employment and none in pros¬ 
pect when he filed his suit was suf¬ 
ficient to justify order permitting 
him to sue in forma paupens where 
there was nothing to indicate that 
he had any property —^Fontenot v. 
Fontenot, La App, 150 So. 40. 

Ownership of mechanic’s tods 

On contest of affidavit of inabili¬ 
ty to pay or secure costs, where evi¬ 
dence that party owned no property 
except tools necessary for use as 
mechanic, that he had no money, 
and that all his income was required | 
to pay hoard and maintain parents 
and child, was undisputed, he was 
entitled to prosecute cause of action 
without paying or securing costs — 
Van JBenthuysen v, Gengler, Tex Civ 
App, 100 S.W.2d 116. 

Payment of attorney in violation of 
statute 

Spouses, dispossessed of practical¬ 
ly all their possessions and left in 
impecunious condition by sei 2 uir 6 of 
personalty under execution to satisfy 
judgment on their “confession of 
judgment note,** containing home¬ 
stead waiver, were held entitled to 
sue in forma pauperis to set aside 
judgment and recover property, al¬ 
though they paid their counsel pant 
of his fee and promised to pay more, 
where they borrowed amount paid 
from relative, since a violation of 
the prohibition of the statute, forbid¬ 
ding attorneys for clients suing m 
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forma pauperis from charging fees, 
unless contingent on amount recov¬ 
ered, does not bar client's right to 
avail himself of act as a whole, if 
otherwise eligible to htigate in such 
form—Jeff coat v Hammons, La App, 
160 So 182 

Poverty of xnmor and father raffl. 
oiexLtly shown 

Affidavit of minor plaintiff that 
she was without funds and only 
person interested in prosecution of 
action, supported by affidavit of fa¬ 
ther and guardian ad litem, avernng 
that he had no money over twenty- 
five dollars, required court to grant 
leave to prosecute action in forma 
paupens, and conclusions in father's 
affidavit as to unsuccessful efforts to 
procure advances from friends were 
held not to prevent minor plaintiff 
from prosecuting action in forma 
paupens, where poverty was other¬ 
wise shown—^Willis V Superior 
Court of California in and for Men¬ 
docino County, 20 P.2d 994, 130 Cal. 
App. 766. 

Beoeapt of mooLey year before suit 
Evidence that had paid 

plaintiff five hundred dollars in set¬ 
tlement of injury nearly year be¬ 
fore was insufficient to warrant hold¬ 
ing that plaintiff’s pauper's affidavit 
was not true—Carroll v. Louisville 
& N. R. Co., 122 So. 469, 154 Miss. 
188. 

54. Cal—Jenkins v. Superior Court, 
Santa Clara County, 277 P. 767, 98 
Cal.App 729. 

La—Succession of Lewis, 151 So. 
189, 178 La. 227, certiorari denied 
Lewis V. Simon, 54 S Ct. 719, 292 
US 634, 78 L.Ed 1487 
16 C.J. p 287 note 26 [c] 

Although having a wife and ten 
children plaintiff, who had been 
working with substantial regularity 
for several years, earning about fif¬ 
teen dollars daily, was held not en¬ 
titled to prosecute suit' in forma 
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entitled to sue in forma pauperis. It is not neces¬ 
sary that either the court or applicant's attorney 
should be satisfied that applicant is a pauper.55 
Persons becoming insolvent after suit brought may 
have the benefit of the statute.^® 

One of several coplamtiffs cannot sue as a poor 
person 57 

Interest of attorney or others in suit According 
to a number of decisions, although an attorney takes 
a cause on a contingent fee or otherwise acquires 
an interest in the suit, plaintiff nevertheless may be 
permitted to sue in forma pauperis and, when he 
is permitted to do so, tjie attorney will not be re¬ 
quired to give security.®^ Other decisions hold that 
in these circumstances plaintiff will not be permit¬ 
ted to sue in forma pauperis,®® without a showing 
that the attorney ks also a poor person and unable 
to give security;®^ not only is it necessary that 
plaintiff must be unable to furnish security but also 
that all persons interested in the result of the suit 
must likewise be shown to be unable to furnish se¬ 


curity ;®2 where the attorney has an interest in the 
suit he should be required to give security.®® 

Residence. Where the statutes expressly restrict 
the right to sue as a poor person to residents, the 
nght will of course be denied to a nonresident pau¬ 
per,®^ and this rule applies to one who becomes a 
nonresident after bringing suit.®® On the other 
hand, where the statutes do not clearly restrict the 
right to residents, it is ordinarily held that nonresi¬ 
dents may in an otherwise proper case sue in forma 
pauperis,®® although there are decisions to the con¬ 
trary.®"^ Under the view that a nonresident may 
sue in forma pauperis, he may do ^so, although a 
statute requires security from nonresidents;®® and 
ability to acquire jurisdiction of defendant in the 
state of plaintiff’s residence does not affect his 
right to sue in forma pauperis in the state of de¬ 
fendant’s residence.®® 

Aliens. Where the statute restricts the right to 
sue in forma paupens to citizens, an alien may not 
so sue,7® although, in the absence of statutory re- 


pauperis—^Hudnell v. Thames, 150 
So. 864, 178 La 181, transferred 139 
So. 602, 19 LaApp. 19. 

Xnjoonije over a hundred doUam a 
month 

A litigant whose average monthly 
income was from one hundred ten 
dollars to one hundred fifteen dollars 
was not **indigent,” and hence was 
not entitled to prosecute an suction 
before a Jury without prepayment of 
jury fees —Alexander v. Superior 
Court in and for Los Angeles Coun¬ 
ty. CaLApp. 84 P.2d 1061. 

Utlgant owning antomohilo and 
earning ninety dollars a month, with 
additional income from rental of 
rooms and earmngs of minor son, 
was held not so poor as to he enti- j 
tied to sue in forma pauperis,— 
Schaneville v. Toye Bros. Yellow Cab 
Co., La.App., 173 So, 464. 

66. Ill.—People V. Chytraus, 81 N. 
B 844, 228 Ill. 194. 

Season for rule 

Many persons who are not paupers 
may properly be permitted by the 
court to commence and prosecute ac¬ 
tions as poor persons. * 

Ill.—^People V. Chytraus, 81 N.E 844, 
228 IlL 194. 

N’T.—^Isnard v. Cazeaux, 1 Paige 89. 
6& Pa.—^Eakert v. McCord, 21 Pa. 
Co. 833. 

67. N.T.—Tuthill v. Porhes, 149 N 
TS 659, 164 AppDiv. 930—Os¬ 
trander V. Harper, 14 How.Pr. 16 

16 C.J. P 234 note 73. 

68. U.S —Clark v. XT. S., D.CJdo., 
57 F2d 214 

15 C.J. P 234 note 81. 

59. Tex.—Oriental v. Barclay, 41 S. 
W. 117, 16 Tex.Civ.App. 193, re¬ 


versed on other grounds 55 SW 
1111, 93 Tex. 426—Gulf, etc, R Co 
T. Scott, Civ.App., 28 SW. 467. 

60. Cal—Gomez v Superior Court 
in and for Los Angeles County, 24 
P.2d 856. 184 CalApp 19. 

16 CJ. p 234 note 83 

61 . U S.—^Phillips V. Louisville & N 
R. Co., CC.Ala. 168 P, 796, af¬ 
firmed 164 P. 1022, 90 C.C.A. 668. 

Bffeofe of attom^’s waiver of Inter¬ 
est 

Piling of pauper's oath by attor¬ 
ney IS unnecessary on client's ap¬ 
plication to prosecute action in 
forma paupens, where attorney waiv¬ 
ed any interest theretofore acquired 
in judgment—Willis v. Superior 
Court of California in and for Men¬ 
docino County, 20 P2d 994, 130 Cal 
App. 766. 

63 . Cal—Gomez v. Superior Court | 
in and for Los Angeles County, 24 
P.2d 866, 184 CalApp. 19. 

15 CJ. p 234 note 86 

63 . US—^Boylo v Great Northern 
R. Co., C.C.Wash., 63 P. 639. 

64. Tenn.—Pawcett v. Chicago, etc., 
R. Co., 81 S.W. 839, 113 Tenn. 246 
—HiUiard v. Stark^ 14 Lea 9. 

16 C.J p 283 note 65 

66. Tenn—^Landress Co. v. Silva, 6 
Tenn.App 286. 

16 C J. p 283 note 66. 

66. US—^Nelson v. Jadnjevics, CC. 

A Canal Zone, 69 F2d 25. 

Ind,—^Lake Erie & W, R. Co. v. Gris¬ 
wold, 126 NE 783, 72 Ind App. 266 
—Sissenguth v Boimie, 107 H.E 
743, 68 Ind App. 97. 

16 C J. p 233 note 68. 
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67. DC —Neubeck v. Holmes, 44 
App DC. 67 

NT—Christian v. Gouge, 10 AbbN. 

Cas 82, 68 HowPr. 445. 

16 C J. p 283 note 67. 

68. Ind —Southern R Co, v Lim- 
back, 86 NE 354, 172 IncL 89. 

16 C.J. p 233 note 69 

69. Ind,—^Pittsburg, etc, R. Co v. 
Jacobs, 36 N.E. 301, 8 Ind App. 
666 . 

TO. 'DC—^Neubeck v. Holmes, 44 
App D C. 67. 

16 aJ. p 234 notes 75, 76. 

Statutes construed 
Code of Law 1901 §5 175, 176, 31 
St 1219 c 864, relating to the pros¬ 
ecution of actions without the pay¬ 
ment of costs, have been repealed 
by the act of congress of June 26, 
1910, on the same subject, and, since 
the latter act was confined to citi¬ 
zens of the United States, an alien is 
not entitled to sue in forma paupens 
thereunder—Neubeck v. Holmes, su¬ 
pra. 

Puerto Bleo citizens stand in such 
a relation toward the United States 
that a statute of the United States 
providing for suits in forma pau¬ 
pens and under its terms limiting 
the nghts to citizens of the Umted 
States should be construed to em¬ 
brace citizens of Puerto Rico. “Un¬ 
less this construction be given to it, 
a poor person who is a citizen of 
Porto Rico, however worthy might 
he his cause of action, would be un¬ 
able to sue in this court."—Gongalez 
V Izaguirre, 6 Porto Rico Fed. 222 
—Pares v. Cordova^ 6 Porto Rico Fed 
173—Soriano v. Arrese, 1 Porto Rico 
Fed. 196. 
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striction of the privilege to citizens, an alien may 
be permitted to sue in forma pauperis 

Corporations are not regarded as "persons” with¬ 
in the meaning of statutes relieving poor persons 
of the necessity of furnishing security for costs, the 
intent of the legislature being to limit the right to 
sue in forma pauperis to natural persons.72 

The right of an executor or administrator to sue 
in forma pauperis is considered in the CJ.S, title 
Executors and Administrators § 819, also 24 CJ. p 
920 notes 75, 76. 

Infants are ordinarily accorded the benefit of stat¬ 
utes allowing a poor per-son to sue^s or defend^^ m 
forma pauperis, although there is authority W the 
contrary 

Insane persons. In the absence of authorizing 
statute it has been held that the committee or guard¬ 
ian of an insane person may not sue in forma pau- 
peris.76 

§ 149. Time for Making Application 

Application for leave to sue or defend in forma 
pauperis should be seasonably made, the precise time 
being governed by local practice and the circumstances 
of the case. 

Application for leave to sue in forma pauperis 
must be seasonably made, or it will be denied.77 
There is authority to the effect that in actions at 
law, as distinguished from suits in equity, the ap- 
phcation to sue in forma pauperis should be made 
at the commencement of the action ,78 but the gen¬ 
eral rule permits application to sue in forma pau¬ 
peris to be made after commencement of the ac¬ 


tion,7® as where it is held that the application may 
be made even after an order has been made or a 
rule entered requiring security foi; costs,or after 
an order staying proceedings until compliance with 
the rule requiring security,*! or that the applica¬ 
tion may be made either before or at any stage*^ 
of the trial. However, in order that the benefits of 
prosecuting an action in forma pauperis after the 
institution thereof may be granted, it is necessary 
for plaintiff to prove fully that he has become poor 
after having brought hi$ action.** It has been held 
too late to move after judgment,*^ after security 
has been given,*® or after appeal,** or three years 
after issue joined, no excuse being shown for the 
delay. *7 

It has been held that application for leave to sue 
in forma pauperis should be made in the court in 
which the case originates.** 

§ 150. Notice of Application 

Notice of application to sue in forma pauperis should 
ordinarily be given to the adverse party, although under 
statute this may be unnecessary. 

It has been held under various statutes that an 
order to prosecute in forma pauperis cannot be ob¬ 
tained ex parte after the action is begun;** and 
that before an application for a supersedeas in 
forma pauperis can be granted there must be no¬ 
tice given to the adverse party,** and also that, 
where application may be made at any stage of the 
trial, notice is not necessary, a statute providing 
that notice of a motion made during trial shall not 
be required.*! 


W. U.S—Nelson v Jadrijevlcs, CC. 
A.Canal Zone, 59 F2d 25. 

72. Wis.—State ex rel. Firemen’s 
Fund Ins. Co. v. Hoppmann, 240 N 
W 884, 207 Wis 481., 84 A L R 249, 
affirmed 242 NW. 133, 207 Wis 
481, 84 A L. R. 249. 

73. La.—^Fils v. Iberia, St. M. & 
E R. Co, 82 So 697, 145 La. 644. 

31 aj p 1180 note 19. 

ZaablUty to fnxnlsb solvent next 
friend 

Infant, unable, because of poverty, 
to get solvent next friend, may sue 
as poor person —Black Mountain 
Corporation v. Thomas, 291 SW. 787, 
218 Ky 497 

74. US —^Ferguson v. Dent, C C 
Tenn, 16 F. 771. 

76. U S —Roy v. Louisville, N. O & 
T. R Co., CC.Tenn., 34 F. 276 

81 C.J p 1180 note 21. 

70. NT.—Bechtle v. Manhattan B 
Co, 30 NT.S. 410, 31 AbKNCas 
,483 

77. Cal.—Jenkins v. Superior Court, 


Santa Clara County, 277 F. 757, 98 
CaLApp. 729. 

15 C J. p 234 note 87. 

Lac h es not showa 
An executor, failing to move 
promptly for leave to sue as poor 
person because of unsuccessful ef¬ 
forts to raise funds necessary to 
finance suit in order to avoid humili¬ 
ation incidental to application for 
such relief, was held not guilty of 
laches barring motion—^Pizza v. Cir¬ 
cle Coal Sc Coke Co., 9 N.T.S 2d 261, 
169 Mlsc. 897. 

78- Tenn—^Dudley v. Balch, 4 
Hayw. 198. 

15 C J. p 235 notes 89, 90. 

78. U.S—^Nelson v. Jadnjevics, CC 
A.aZ, 69 F.2d 26. 

8a U.S.—-Woods V Bailey, CC.Pa, 
118 F. 390. 

16 C J. p 285 note 91. 

81. N-Y—Shearman v. Pope, 12 N. 
T.CivProc. 329, 27 N.T.WklyDig. 1 

88. Colo—Peck v. Farnh&m, 49 P 
264, 24 Colo 141. 

389. 


88. Porto Rico —Soriano v. Ubarrl, 0 
Porto Rico 45. 

84. N.T.—Ostrander v. Harper, 14 
How'.Pr. 16. 

85. N.C.—^Holder v. Jones, 29 N.C. 
191. 

15 C J. p 235 note 97. 

88. La—Palmer v. Wyatt Lumber 
Co., App, 146 So. 494. 

87. NT—Sweeney v. White, 30 N. 
T S. 1061, 10 Misc 29. 

88. La—^Buckley v. Thibodeaux, 
App, 156 So. 79, annulled on other 
grounds Buckley v. Thlbodaux, 
159 So. 60S, 181 La. 416 

89. N.T —Conboy v. Ayres, 63 N T. 
S 1004, 26 Misc. 52 

15 C J. p 235 note 5. 

9a Tenn —Campbell v. Boulton, 3 
Baxt 864—Legate v. Ward, 6 
Coldw. 461. 

15 C.J p 235 note 6. 

91- Colo—^Peck V. Farnham, 49 P. 
864, 24 Colo. 141. 



S 151 


COSTS 


20 C.J.S, 


§ 151. Application and Proceedings Thereon 

The affidavit supporting an application to sue or de¬ 
fend m forma pauperis is called an affidavit of poverty, 
should ordinarily be made by the pauper, and may be 
amended. 

The affidavit sometimes termed a “poverty affi¬ 
davit, for leave to sue as a poor person must or¬ 
dinarily be made by the party himselfand where 
there are several plaintiffs, it seems that the person¬ 
al affidavit of each plaintiff who is sui juris is usu¬ 
ally required.9^ However, where there is express 
statutory authority therefor, the affidavit may be 
made by plaintiffs guardian^s or attorney,^^ but not 
otherwise 

When the affidavit is defective the court will or- 
dmanly permit it to be amended 

§ 152. - Requisites and Sufficiency 

The application for leave to sue or defend m forma 
pauperis should comply, at least m substance, with 
statutory requirements, and should ordinarily show the 
indigence of the moving party and the merit of his 
claim. 

The application, if it conforms to the statutory 


requirements, will be sufficient but not other- 
wise.i Any rule of court which requires more than 
the statute, and is inconsistent therewith is inopera¬ 
tive and void.2 The application must show that the 
conditions under which the right to sue as a poor 
person exists are present.^ Usually the application 
IS required to state the inability of plaintiff to pros¬ 
ecute the action, unless permitted to sue in forma 
pauperis, and that plaintiff has a reasonably good 
cause of action and the facts constituting the 
cause of action should be stated so that the court 
may decide on its merits but it has been held that, 
although a statute requires a certificate of an at¬ 
torney that in his opinion plaintiff has a cause of ac¬ 
tion, it IS too late after judgment to object to an 
affidavit for noncompliance therewith ^ If the stat¬ 
ute requires the application to state that applicant’s 
attorney will prosecute without compensation, the 
application will be fatally defective if it fails so to 
state.*^ In jurisdictions where plaintiff cannot sue 
in forma pauperis if his attorney has an interest in 
the suit and is able to pay costs, it must be alleged 
that the attorney also is unable to pay costs.^ The 


9S. Kan—Cole v. Hoeburg^, 13 P. 
275, 36 Kan 263. 

93. NY—Cohen v Hautcharow, 84 
N.Y.S 573 

15 C J. p 235 note 99. 

94. US —^McDuffee v Boston, etc, 
R Co, CCVt, 82 F 866 

95- NY—Cohen v. Hautcharow, 84 
NYS 573. 

96h Tex—^Harwell v. Southern Fur¬ 
niture Co, Civ.App, 75 S.W 888 
97. Ga—Selma, etc, R Co. v. Ty¬ 
son, 48 Ga 361—^Blder v. White- 
head, 25 Ga 262. 

16 CJ p 235 note 4. 

9a US—^Heckman v Mackey, CC 
N Y, 32 F 674 
16 C.J p 236 note 19 
Correction, as to venue 

Permitting amendment of affidavit 
m forma pauperis, filed on recom¬ 
mencing suit previously dismissed, 
by which amendment mistake in 
statement of venue in heading of af¬ 
fidavit was corrected to Conform to 
venue as stated in jurat, has been 
held not error —Southern Grocery 
Stores V. Kelly, 188 Sjffi 924, 62 Ga | 
App. 651 

Snpplybotf affidavit to supplement pe¬ 
tition 

Trial court may be held not to 
have abused discretion in grant¬ 
ing plaintiff .time to supply proper 
affidavit, curing any defect that may 
have existed in seeking to litigate 
cause in forma pauperis on mere 
vended petition without separate) 
supporting affidavit —^Boudreaux v. 
Rossen, 139 So 706, 19 La App. 188. 


99. Tex—^Hubby v Harris, 63 Tex 
456 

16 C.J. p 235 note 8 

Teohnioal objectioiiis held not fatal 

(1) Moving papers before superior 
court, entitled **Notice of Motion for 
Leave to Sue in Forma Pauperis,'* 
were not misleading by reason of 
the misnomer, although in fact ap¬ 
plication was a motion for leave to 
prosecute further in forma pauperis 
—^Martin v Superior Court of Cal¬ 
ifornia in and for Alameda County, 
168 P 136, 176 Cal. 289, L R.A 1918B 
313. 

(2) Plaintiff’s moving papers were 
not imperfect because not defining 
what was meant by request “for per¬ 
mission to prosecute the above-en¬ 
titled action forma pauperis," since 
judge and attorneys for defendant 
presumably knew what was meant 
even though phrase “in forma pau¬ 
peris" was nowhere used in stat¬ 
utes of state —Martin v. Superior 
Court of California in and for Ala¬ 
meda County, supra 

(3) Moving papers were not de¬ 
ficient in failing to specify remis¬ 
sion of Just what fees were sought 
by plaintiff, where it was manifest 
that he sought remission of all fees 
exacted by law—^Mantm v Superior 
Court of California in and foir Ala^ 
meda County, 168 P. 136, 176 Cal 
289, LRA1918B 313. 

1. N.Y —Cohen v, Hautcharow, 84 
NYS. 678 

9. Ill.—^^eople V. Chytraus, 81 NB 
844, 228 Ill. 194. 
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3. La.—White v. Kavanaugh, 73 So. 

851, 140 La 750 
16 C J p 286 note 11. 

Sffect of defective affidavit 

Defective affidavit in forma pau¬ 
peris attached to petition was part 
of petition, rendering petition de¬ 
murrable where it showed that suit 
was in renewal of previous suit in 
which costs were unpaid —^North 
American Accident Ins Co. v Scar¬ 
borough, 176 SJBL 671, 49 GaApp. 
833. 

4i N.Y—Traver v. Jackman, 90 N. 
Y.S. 739, 98 App.Div. 287—Kauf- 
mann v. Manhattan R Co., 74 N. 
Y.S 146, 68 AppDsv. 94. 

15 C J p 235 note 12. 

Sufficient ahowlug as to Indigence 
Cal —^Martin v. Supenor Court of 
California in and for Alameda 
County, 168 P. 335, 176 Cal. 289, 
LRA.1918B 313 

16 C J. p 236 note 12 [bj. 

5. U.S —^Whelan v. Manhattan R. 
Co, CCN.Y., 86 F 219. 

15 C J. p 236 note 13. 

a Ark—St. Louis, etc., R. Co. v. 
Yocum, 34 Ark 493. 

16 C J P 236 note 14 

7. N.Y—^Traver v Jackman, 90 N. 
YS. 739, 98 AppDiv. 237—Helm- 
precht V. Bowen, 34 NY.S. 1141, 
87 Hun 362—Rutkowsky v, Cohen, 
77 N.YS 646, 74 App.Div. 416. 

a U,S —Silvas V. Arizona Copper 
CoDC Anz., 213 F. 604, reversed 
on other grounds 220 F. 116, 136 
CC.A. 208. 
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§ 153 


affidavit should be so certain in its statements that 
a charge of perjury could be based thereon ii false.® 

An attorney with a contingent interest in the suit 
must, as well as his client, testify to inability to pay 
or secure costs before leave is granted to proceed 
in forma pauperis.^® 

§ 153. - Hearing and Determination in 

General 

Applications for leave to sue or defend In forma 
pauperis shouldi as a rule, be granted only after hearing 
or investigation by the court and on a due showing of 
adequate grounds by affidavit or otherwise with an op¬ 
portunity afforded the adverse party to traverse the 
claimant's statements. 

Under statutes providing for suit in forma pau- 
pens, it has been held mandatory on presentation of 
an affidavit of poverty for the judge to make an 
investigation to determine whether the litigant is 
entitled so to sue,ii and general rules control the 
hearing of such an application,^2 as with respect to 


the suffiaency of the evidence on contest of the 
claim of poverty or indigence.^® The grant or de¬ 
nial of leave to sue or defend in forma pauperis is 
usually, although not universally, regarded as rest¬ 
ing in the court’s discretion, as shown infra § ISS, 
and while the granting of the privilege in a deserv¬ 
ing case is perfectly just and proper, still it should 
not be extended by construction beyond its true 
scope and purpose.^^ Leave should not be granted 
unless a clear case is made for its exercise.^s in 
other words, the ground for granting the application 
must be clearly shown,namely, that there is a 
good cause of action,!*^ although an affidavit of mer¬ 
its IS unnecessary where the action is already at is¬ 
sue on its merits and from an examination of the 
pleadings the court can determine for itself wheth¬ 
er or not a substantial issue has been raised,and 
thait plaintiff is without means to maintain it.^® The 
affidavit should comply with requirements of local 
practice as respects form®® and should comply with 


9. us —Woods V. Bailey. CCPa.. 
Ill F. 121 

10. U S.—Be Hay v. Cline. D C Tex, 

6 FSupp 680. 

IX, La—^Harrison v. Jones, 176 So. 
87, 187 La 489—Singleton v. First 
Nat Life Ins Co., App, 167 So. 
620 

PnzpoM of fftatnto peonnlttlxLg trav¬ 
erse of poverty allUlavit was to al¬ 
low adverse party who believed 
judge was in error in his finding of 
poverty, or who had information 
which he believed was not available 
to Judge in making inquiry, to bring 
m applicant after notice to defend 
his position—Singleton v. First Nat, 
Life Ins Co., supra. 

• 

12. AbMBLce of traverse 

When }udge enters order permit¬ 
ting applicant to litigate m forma 
pauperis, allegation of extreme pov¬ 
erty contained in application must be 
taken as true in absence of traverse 
—Singleton v First Nat Life Ins. 
Co. supra. 

Sstoppel to deaiy oAelal oapaoity of 
■teoLOgrapher 

In suit in forma pauperis, neither 
defendant, nor stenographer having, 
at defendant's request, acted as offi¬ 
cial court reporter, could be heard 
to deny stenographer's official ca¬ 
pacity, as regards plaintiffs* right to 
transcript of testimony without pay¬ 
ment.—^Palmer v Wyatt Lumber Co., 
La App., 146 So. 494. 

Bvidenoa conjddered 
Tenn.—^Fiske v Grider, 106 S.W 2d 
663, 171 Tenn. 666 
16 C J p 237 note 26 [aj 

13. La —Singleton v. First Nat. 
Life Iqs. Co., App^, 167 So. 620. 


Miss—Carroll v, Louisville & N R. 

Co, 122 So. 469. 164 Miss 188. 

16 C J p 237 note 26. 

Facts showing poverty or indigence 
see supra S 148* 

AllLdavit of poverty I 0 prlma faoie 
evidence thereof in absence of con¬ 
trary showing—Van Benthuysen v 
Gengler, Tex Civ.App., 100 S W 2d 
116 

14. Cal-—Jenkins v. Superior Court, 
Santa Clara County, 277 P. 767, 98 
Cal App., 729 

16 C J p 236 note 22 

15. Cal.—Jenkins v. Superior Court, 
Santa Clara County, 277 P. 767, 98 
CaLApp. 729 

15 C J. p 236 note 23. 

le. U.S—^Boyle v. Great Northern 
Ry. Co, acWash, 63 F. 639 
Ind —^Hoey v. McCarthy, 24 N.E. 
1038, 124 Ind 464. 

N Y —^Downs v. Farley, 12 N.T Civ. 
Proc 119, 18 AhbN.Cas 464. 

17. U S J—De Hay v. Cline, B C.Tex., 
6 F.Supp 630. 

16 C J p 236 note 25. 

SufiLeienoy of affidavit of meaeits 
Cal —^Martin v Superior Court of 

California in and for AlEumeda 
County, 168 P. 135, 176 CaL 289, L. 
RA. 1918B 313 

18. Cal.—^Willis V. Superior Court 
of California m and for Mendocino 
County, 20 P.2d 994, 130 Cal App. 
766. 

19. CaL—^Alexander v. Superior 
Court in and for Loo Angeles 
County, 84 P.2d 1061, 29 Cal App. 
588. 

16 C J p 287 note 26. 

Poverty of sucoeseloa. 

Where petition of named individu¬ 
al, the “curator** of a certain va- 
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cant succession, refers to poverty 
of “petitioner,** and hw affidavit re¬ 
cites that he appears as curator, 
and supporting affidavit refers to 
poverty of such individual, order 
authorizing prosecution of suit in 
forma pauperis is proper, as against 
the contention that it is petitioner 
individually who is declared to be 
pauper, rather than successions 
which he represents —Causey v. 
Opelousas-St Landry Securities Co, 
176 So. 448, 187 La 659 

20. Entitling In oansa 

Pauper affidavit must be entitled 
in the cause or otherwise on its 
face affirmatively show relation to 
cause to relieve party or attorney 
from pasnment of costs.—Bowden v. 
State, 138 SB 246, 36 GaApp 751. 
Affidavit by attorney 

A statute requiring that affidavit 
supporting affidavit of plaintiff be 
made by “third person** means mere¬ 
ly by another than plaintiff and does 
not bar latter*s attorney from mak¬ 
ing affidavit.—^Hamson v Jones, 175 
So 87, 187 La. 489. 

Affidavit by next frleoad 

Affidavit by next fnend showing 
next friend’s mability, owing to pov¬ 
erty, to pay costs which had ac¬ 
crued in case, may be sufficient on 
recommencement, in behalf of mi¬ 
nors, of suit previously voluntarily 
dismissed—Powell v. Fidelity & Be- 
posit Co, of Maryland. 173 SB. 19$, 
48 Ga.App. 529. 

Personal affidavit 

Affidavit on corporation's appeal to 
jury in justice’s court, signed in 
name of corporation with agent’s 
name affixed thereafter merely to in¬ 
dicate how corporation signed, is 
insufficient as personal affidavit.— 
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requirements of local practice as respects filing.^i 
According to some decisions, where the affidavit is 
in compliance with the statute, a party is entitled to 
have the application granted unless it is contest¬ 
ed ijut other decisions hold that in any event be¬ 
fore leave will be granted there must be some kind 
of showing made to the court in support of the afr 
fidavit,23 that before leave will be granted on 
presentation of the affidavit, the court may inquire 
into the facts and grant or refuse relief, according 
as it appears true or otherwise.24 Where the for¬ 
mer view prevails, the application should be con¬ 
tested by counter affidavits,^5 and not by answer^® 
nor by motion to dismiss.27 

§ 154, .-Discretion of Court 

Although there are authorities to the effect that 
grant of leave to proceed In forma pauperfs Is manda¬ 
tory in a proper case and not discretionary with the 
court, the more generally accepted rule would seem to be 
that such applications are addressed to the sound but 
not arbitrary discretion of the trial court. 


Under statutes making the duty to grant leave to 
sue or defend in forma pauperis mandatory, the 
court is without discretion to deny such an applica¬ 
tion in a case falling within the purview of the 
statute,28 and statutes providing that, under speci¬ 
fied conditions plaintiff in a designated t3^e of ac¬ 
tion "may^' sue in forma pauperis have been con¬ 
strued as mandatory,29 although even in such juris¬ 
dictions much is left to the discretion of the judge 
who tries the question in determining whether or 
not to dispaupenze a litigant, as shown infra § 157. 
The more generally accepted statement of the rule 
is that the grant or denial of an application to pro¬ 
ceed in forma pauperis rests in the discretion of the 
court,20 which will not be disturbed in the absence 
of abuse, as shown m the title Appeal and Error § 
1637, although the court’s discretion is not arbitrary 
in character and in a proper case it must permit ap¬ 
plicant to proceed in forma pauperis.2i On the 
other hand, it has been said that applications to 
proceed in forma pauperis are not to be encour- 


Bank of Deanngr v Howard, 162 S. 
H 644, 44 Ga.App. 666. 
imswonL ^'affidavit” 

A motion for Issuance of mandate 
without payment of accrued costs 
accompanied by “aflSldavit” which 
did not purport to be sworn to by 
movant, but was followed merely by 
what might be denominated a single 
acknowledgment for deed of con¬ 
veyance of land, was subject to dis¬ 
missal for failure to meet statutory 
reauirements with respect to affi¬ 
davit, without prejudice to rights of 
parties to file proper affidavit—^Tex¬ 
as & P Ry. Co V, Heathington, Tex, 
CiV.App., 119 SW2d 713. 

SI. ming with petition, oa reoom- 
nLenoement of aotioo, 

Affidavit In forma pauperis, on re¬ 
commencing suit previously dis¬ 
missed, Is considered part of peti¬ 
tion, and must be filed simultaneous¬ 
ly with petition—Southern Grocery 
Stores V. Kelly, 188 S K. 924, 62 Ga. 
App. 551. 

Attaohment to petition. 

Statute requiring ‘'filing" with pe¬ 
tition of affidavit in forma pauperis 
on recommencing suit voluntarily 
dismissed does not require that affi¬ 
davit be physically attached to ’pe¬ 
tition, provided both are filed at 
same time—Korth American Acci¬ 
dent Ins. Co. V. Scarborough, 176 
SH 671, 49 Ga.App. 838—^Powell v. 
Fidelity & Deposit Co of Maryland, 
178 SB. 196, 4S Ga.App. 629. 

22. Tex —Warren v Scarborough, 
Civ.App., 241 S W. 661. 

16 C.J. p 237 note 30. 

Court’s personal knowledge 
The court cannot decline to try a 


case on plaintlffis affidavit in forma 
pauperis m lieu of bond in absence 
of contest, the court having no right 
in such case to base refusal to try 
case on knowledge acquired by him 
before his accession to bench in 
transactions with plaintiff.—Warren 
V. Scarhorough, supra. 

23. TT.S—Whittle V. St Louis, etc., 
R. Co., CCArk., 104 P. 286. 

15 C. J. p 287 note 31. 

24. U.S.—Boyle v. Great Northern 
Ry, Co, aCWash., 63 P. 639. 

Ind—^Kerr v. State, 8€ Ind. 288. 
N.Y.—Sumkow v Sheinker, 82 N.T. 

3 995, 84 App.Div. 463. 

15 C J. p 237 note 32. 

25. Tex.—Weatherford, etc., R. Co. 
V. Duncan, 81 SW. 562, 10. Tex Civ. 
App. 479, affirmed 82 S.W. 878, 88 
Tex, 611. 

15 CJ. p 287 note 83. 

26L N.T.—Kahn v. Singer Mfg, Co, 
42 N.T S. 461, 18 Misc. 668. 

15 C.J. p 237 note 34. 

27. TJ.S.—Woods ▼. Bailey, CC.Pa, 
113 P. 390. 

fiisuffloienoy of affidavit as not Jtt- 
xlBdlotional defeot 
Irregularity or insufficiency of af¬ 
fidavit in forma pauperis filed m lieu 
of cost bond or deposit for costs is 
not a Jurisdictional defect, and af¬ 
fidavit, if attacked, should he chal¬ 
lenged by motion to quash summons 
or motion to require cash deposit 
for cost of cost bond, but motion to 
dismiss action for want of proper 
affidavit must be overruled—Hulme 
V Hill, Okl, 60 P2d 1042. 

28. N.H.—St Cyr V, Wills, 178 A. 
267, 87 N.H. 277. 
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’’Necessitous*’ residents 

Where plaintiffs were residents of 
state and were found to he “necessi¬ 
tous” persons, court was without dis¬ 
cretion to require security for costs, 
“necessitous** bemg defined as in¬ 
digent or pressed by poverty.*—St 
Cyr V. Wills, supra. 

Previous trials and expense 

That three Junes had disagreed in 
suit that additional expense was m- 
curred as result, and that change of 
venue was granted, did not give nse 
to presumption that necessitous 
plaintiffs' claims were unfounded so 
as to entitle defendant to exercise 
of court's discretion to require plain¬ 
tiffs to furnish security for costs. 
— at Cyr V, Wills, supra. 

28. Tenn.—Plske v. Gnder, 106 S-W. 
2d 658, 171 Tenn. 665. 

30. Cat—Jenkins v. Superior Court, 
Santa Clara County, 277 P. 767, 98 
CaLApp. 729. 

La —Charlie Tee v. Charley Cabs, 
App., 158 So 261—^Nemarich v. 
Star Checker Cab Co., App, 160 So. 
862—State ex rel Gentry v. Ste¬ 
phens, 2 La App 460. 

Mo—State ex reL Miller v. Smith, 
App., 120 S.W.2d 184. 

NC—Whedbee v. Ruffin, 131 S.B. 

663, 191 N.a 257. 

15 C J. p 236 note 21. 

Abuse of disoretloxL in denying ap¬ 
plication not shown tinder facta 
La.—Schaneville v. Toye Brofik Tel- 
low Cab Co., App., 178 So. 464— 
Nemarich v. Star Checker Cab Co., 
App., 150 So. 862. 

3 L Ky—Wilson v. Melcroft Coal 
Co., 11 S.W.2d 982, 226 Ky. 744. 
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aged,and in granting such applications the court 
should exercise its discretion with the utmost care, 
to the end that unworthy persons who are neither 
indigent nor possessed of substantial rights should 
be excluded from the privilege 

Such leave ought not to be extended when the 
court feels that substantial justice does not require 
it, and should be extended only to deserving peti¬ 
tioners,^^ 

On entering an order permitting suit in forma 
pauperis, it has been held that the judge, in the ab¬ 
sence of contrary statute, so far exhausts his discre¬ 
tion that he may not thereafter demand payment of 
costs and dismiss the case for nonpa 3 rment, in the 
absence of a rule by defendant to traverse plaintiffs 
affidavit of poverty,®® although under other practice 
the right to sue in forma pauperis is a favor re¬ 
maining within the discretion of the court through¬ 
out the triaL®® 

§ 155. Order Granting or Refusing Leave 

Orders granting or refusing leave to sue In forma 
pauperis are preeumpttvely nnade after due investigation 
and should comply with statutory requirements, as by 
including a provision for assignment of an attorney to 
the pauper where contemplated by the statute applica¬ 
ble. 

An order permitting suit in forma pauperis is pre¬ 
sumptively made only after the judge has con¬ 
vinced himself that plaintiff comes within applicable 
statutes allowing such procedure.®^ Under some 
statutes an order granting leave to plaintiff to sue as 
a poor person should also mclude a provision as¬ 
signing him an attorney to prosecute his action with¬ 
out compensation,®® and a noncompliance by the 
court with this requirement renders the order fatal¬ 
ly defective An attorney assigned to represent 


an indigent person is under a duty to do so, as 
shown in the title Attorney and Qient § 54, even 
if acting without compensation, as explained in the 
title Attorney and Qient § 172. 

Mayidamus to compel the furnishing of security 
for costs, or the granting of an application to sue 
m forma pauperis, is considered in § 101 of the C 
J.S. title “Mandamus,” also 38 CJ. p 644 note 33-p 
645 note 39; 15 C.J. p 238 note 41 [a]. 

§ 156. Operation and Extent of Order 

An order permitting suit or defense in forma pauperis 
extends only to the court In which made and does not 
necessarily cover all costs Involved. 

Plaintiff is not by reason of the fact that he is 
permitted to sue as a poor person exempt from all 
costs irrespective of their character. On the con¬ 
trary, he may be charged with interlocutory costs 
for any irregularity in the proceedings on his 
part.^0 Thus, he may be charged with costs of 
amending his complaint with the expense of ex¬ 
punging scandalous and impertinent matter from 
any of his pleadmgs or proceedings,^® for the costs 
of his contempts;^® with costs of a voluntary dis¬ 
continuance,dismissal,^® or nonsuit,^® or with 
costs as a condition of opening a default,^*^ 

The granting of an application for leave to sue 
or to defend in forma pauperis will not exempt ap¬ 
plicant from liability for the costs which have al¬ 
ready accrued;^® but it has been held that the court 
may in its discretion allow him to proceed without 
first paying such costs if he shows that he is unable 
to do so.^® 

The rights and liability of one suing in forma 
pauperis to collect or pay costs on judgment, as dis- 

» 

43. NY—^Richardson v. Richardson, 
supra. 

44. N.T—Parkinson v. Scott, 25 N. 
Y S. 102, 5 Mlsc. 261, 31 Abb.N Cas. 
44. 

15 C J P 288 note 50. 

45. Porto Rico—^Panfan v. Fajardo 
Su^r Growers Assoc., 7 Porto 
Rico Fed 364 

15 C J p 238 note 51. 

48. Colo.—Colorado Fuel, etc., Co. v. 
Menfipace, 64 P 684, 16 Colo.App 
200 . 

47. NY—Cohen v Meryesh, 98 N.Y. 
S. 264, 48 Misc. 628 

15 C J. p 238 note 53 

48. NT.—^Lyons v Murat, 4 AhbN. 
Cas 18, 54 How.Pr. 28—^Brown v. 
Story, 1 Paigre 588. 

48. N.J.—Peterson ▼. Todd, 9 N.J. 
Xi.J. 848. 

Pa.—^Fakert v. McCord, 21 FaXla S88. 
15 C.J. p 288 note 56. ^ 


82. Cal—Jenkins v. Superior Court, 
Santa Clara County, 277 P. 767, 98 
CaLApp, 729. 

15 C J p 286 note 20. 

88. Cal—^Majors v. Superior Court 
of California in and for Alameda 
County, 184 P. 18. 181 CaL 270, 6 
AL.R. 1274. 

34. N.J.—McClure V. McClure. 186 
A 332, 100 N J Fq. 88 

Woman, of 111 repute denied leave 
to sue her husband in forma pau¬ 
peris.—^McClure v. McClure, supra. 

35. La.—Sinerleton v First Nat. Life 
Ins Co., App, 157 So 620 

Xetroactive effeot of statute 
Duties and discretion of trial judge 
to determine if applicant waa with¬ 
in statute providing for suit in 
forma pauperis were not changed as 
to case at bar by amendment, becom¬ 
ing a law after trial of the case, 


which gave litigant right to apply for 
benefits of statute at any time dur¬ 
ing pendency of suit on appeal, or 
otherwise.—Singleton v. First Nat. 
Life Ins Co, supra. 

36. NC—Whedbee v. Ruffin, 181 B. 
F 663, 191 N,C. 257. 

37. Iia—Singleton v First Nat. 
Life Ins. Co., App., 157 So 620, 

3a NY—Schechter v, Lichtenstein, 
227 NY.S 245, 228 App.DIv, 60 
15b C. J p 288 note 37. 

39. NT—Sumkow V Sheinker, 82 
N.TS 996, 84 AppDiv. 468. 

16 C J. p 287 note 36. 

4a N.T—^Richardson v. Richardson, 

5 Paige 58. 

41. N.T.—Coyle v. Third Ave. Rj 
Co., 43 NY.S 499. 19 Misc. 345. 

15 C.J p 238 note 47 

42. N T.—Richardson v. Richardson, 

6 Paige 58 
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tinguished from the question of giving security 
therefor, has been considered supra § 146. 

To what court order extends. An order permit¬ 
ting one to sue as a pauper extends only to the 
court in which it is made, and if the cause is re¬ 
moved to another court leave must be obtained 
anew.5<J 

Removal of person suing in forma pauperis. If, 
before becoming a nonresident of the state, plain¬ 
tiff, on proper application, is permitted to sue as a 
poor person, a subsequent removal from the state 
will not necessitate the giving of a cost boncL^i 

§ 157. Vacation of Order 

An order permitting one to sue or defend In forma 
pauperis is subject to be vacated for good cause shown 
In the discretion of the trial judge who granted It, and 
on vacation security for costs may be required. 

The court having j’unsdiction of the matter may, 
for go6d cause shown, vacate an order permitting 
plaintiff to sue in forma pauperis,52 and require 
security for costs.® 2 When the order is set aside 
plaintiff will be hable for costs in the same man¬ 
ner as if It had never been made.®^ It is impos¬ 
sible to lay down a general rule which will gov¬ 
ern in every case in determining whether a party 
should be dispaupered or not;®® much must be left 
to the sound discretion of the trial court,®® which, 


it has been said, should always proceed cautiously 
in the matter.®^ It is a sufl5cient ground to vacate 
an order allowing a plaintiff to sue as a poor per¬ 
son that It is made to appear during the progress 
of the trial that at the institution of the suit he had 
sufficient means to meet the expenses of the suit®® 
or that he had subsequently acquired such means ;®9 
that he has transferred his interest in the subject 
matter of the suit,®® even though the assignment 
thereof is to plaintiff’s attorney as compensation for 
his services ;®i that he has been guilty of improper 
or vexatious conduct in the conduct of the suit,®2 
or that the alleged cause of action is frivolous.®® 
An order permitting plaintiff to sue as a poor per¬ 
son should be vacated only on a motion regfularly 
made for that purpose ;®4 and it has been held that 
a distinct order is necessary,®® although an order 
requiring security has been held to operate as a rev¬ 
ocation of an order allowing one to sue in forma 
pauperis,®® and that it will not be mferred from the 
mere fact of a judgment being given for costs.®7 
The right to have the order set aside may be barred 
by unnecessary delay in moving therefor,®® especial¬ 
ly where notice of the applicatio:^^ is not given to 
plaintiff.®® On vacating an order allowing a plain¬ 
tiff to sue as a poor person, he should be permitted 
to give a bond for costs as an alternative to the dis¬ 
missal of tile action,*^® unless the statute otherwise 
provides.^1 


D. ADDITIONAL OE NEW SECDEITY 


§ 158. In General 

Subject to statutory restrictions the court may order 
or permit the filing of new or additional security for costs 
in a proper case, which may be ordered for costs already 
aocrued as well as for costs to accrue. 


If there has been an attempt to comply with the 
law by giving security, but it is for any reason de¬ 
fective, the cause should not be dismissed without 
giving the party an opportunity to give additional 
and sufficient secunty,72 although the case may be 


50. ISr.C.—Collett v Frazier, 48 N.C. 
398. 

15 C J. p 238 note 43. 

51- Ind—^Wrigrht v McLarinan, 92 
Ind 103—^Hiaehnel v. Seidentopf, 
114 NE 422, 63 Ind.App. 218. 

62. N.C—^Alston v Holt, 90 SE 
434, 172 N C 417—Dale v. Pres- 
nell, 26 SE 27, 119 N.C. 489 

53. NC—^Alston v. Holt, 90 SE 
434, 172 NC. 417 

54. NT—Steele v Mott, 20 Wend. 
679. 

N.C.—Alston V. Holt, 90 S.B 434. 172 
NC 417. 

55. Tenn —^HeaCherly v. Hill, 8 Baxt. 
170—Campbell v Lee, 12 Tenn. 
App 293. 

56. Tenn—Campbell v Lee, supra. 
15 C J p 238 note 61 

67. Tenn —^Heatherly v Hill, 8 
Baxt. 170—^Bnimley v. Hayworth, 
3 Terff. 421. 


sa U.S,—Woods V Bailey, CCPa, 
122 F 967. 

15 C J p 238 note 64 

59. N.C,—Dale v Presnell, 26 S.E 
27, 119 NC. 489 

15 C.J. p 239 note 65 

60. NY.—Joyce v. Cooper, 49 NY 
Super. 115 

NC—^Davis V Higrgrins, 91 NC. 382 

61. NY.—Joyce v.* Cooper, 49 NY 
Super 116. 

62. NY.—Steele v. Mott, 20 Wend. 
N.Y, 679. 

N.C —Clark v. Dupree, IS N.C, 411. 
•15 aj p 239 note 68. 

6a us —O’Connell v. Mason, CC 
Mass., 127 F. 435, affirmed 132 F 
245, 65 CCA. 541 

64. NT.—^Buceolo v New York L. 
Ins Co, 102 N.YS 794, 117 App 
Div 423 

6a NC.—Clark v. Dupree, 13 N.C 
411. 


ea Mo—Kelty V. Talk, 66 Mo. 601. 

67. N a—Clark v. Dupree, 13 N C 
411. 

sa us —St Louis, etc, R. Co. v. 
Farr, C.CInd.T, 56 F, 994. 6 C 
CA 211 

NT.—Cohen v. Meryesh, 96 N.Y.S 
264, 48 Misc 628 
15 C.J p 239 note 74. 

69- N C —Coon V Stepp, 84 N C 
599 

7a N C.—^Dale v Presnell, 26 S. 
B 27. 119 NC 489 

7L Miss —^Feazell v Stalzfus, 54 So. 
444, 98 Miss. 886. 

72- Cal —Carter v. Superior Court 
of Kem County, 169 P. 667, 176 
CaL 752—^Bried v. Superior Court 
in and for City and County of San 
Francisco, 79 P.2d 1091, 11 CaL 
App.2d 351. 
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dismissed where plaintiff fails to furnish additional 
security as ordered *^3 The mere filing of a new 
bond for costs does not constitute an admission by 
the filing party that the original bond was invalid,^^ 
and statutes limiting the time within which a new 
bond may be filed to take the place of a defective 
bond have no application to cases wherein one vol¬ 
untarily files a new bond without admission or find¬ 
ing of defect in the original bond.'^S Where addi¬ 
tional security is given which is conceded to be suf¬ 
ficient, It IS immaterial that the onginal undertak¬ 
ing which was intended to be a compliance with the 
statutory requirement was defective.*^® 

While there is some authority apparently to the 
contrary,it is very generally held, in all cases 
where security may be required in the first in¬ 
stance, whether by virtue of some statutory provi¬ 
sion or otherwise, that the court has power in a 
proper case to require additional security,7® and in 
some jurisdictions special provision is made by 
statute for requiring additional security m certain 
cases but where the statutes provide that a des¬ 
ignated sum deposited in court shall be taken in lieu 
of all^ security for costs, the court has no power to 
require any further deposit ffom the party making 
a deposit, 'nor from his legal representatives or 
successors in interest This is especially true 
where a statute provides that “it shall be in lieu of 
all security for costs” and there is authority to 
the effect that, where security has been accepted as 
sufficient in amount when given but the case subse¬ 
quently involves one or more appeals and retrials, 
the trial court is without power to require further 


security,®^ A rule on plaintiff, to justify or to give 
other security, by a designated time, will be in force 
for the time limited, and no longer; and the motion 
to dismiss for a failure to comply with the rule must 
be made at the term at which the rule was to be 
complied with®3 Where the amount of security 
rests in the court's discretion, a court which has re¬ 
quired security may, in the exercise of a sound dis¬ 
cretion, overrule a motion for additional security.®^ 

For what costs ordered. Where the statute au¬ 
thorizes a court of original jurisdiction to compel 
plaintiff to give security for costs at any stage in 
the progress of the action, such court has discre¬ 
tionary power to require security for costs al¬ 
ready accrued or entered on the judgment as well 
as those which may thereafter accrue.85 This pow¬ 
er IS in no way affected by a further statutory pro¬ 
vision which entitles defendant to a judgment dis¬ 
missing the complaint and for costs, where plaintiff 
fails to comply with an order for additional secur¬ 
ity.®® The order may be enforced by a stay of 
proceedings until it is complied with.®7 

§ 159. Grounds 

The ordering of new or additfonal aecunty for costs 
must be predicated on sufficient grounds, which may 
consist In insolvency of the surety or other change In 
the controlling circumstances. 

To authorize an order for additional security 
good grounds must be shown.®® According to the 
weight of authority, to authorize an order requir¬ 
ing new security, it is essential that there shall have 
been a change in the circumstances of the case, of 


La.—^Hartman-Salmen Co. v. Malo¬ 
ney, App., 156 So 83. 

15 C J p 221 note 95. 

73. Okl.—Turk Bros v. Stuckey, 266 
P. 768, 130 Okl. 242 

74. * La.—Shushan v. Maloney, 88 So 
229, 148 La. 953. 

75. La—Shushan v. Maloney, supra 
Mere Osslrs to avoid dispute 

Act No. 112 of 1916 § 3, limitingr 
time for filinsr new cost bond to two 
days after service of notice of com¬ 
plaint, has no application to case 
where there is no showing that new 
or supplemental or additional bond 
for costs was necessary because of 
insufficiency of original bond, but 
where plaintiff presumably filed hew 
bond to avoid any further dispute 
about sufficiency of original bond 
and to avoid conseguent delay.— 
Shushan v Maloney, supra. 

Facts fallbig to show admlssioa of 
InoomxMtsiLos of snzsty 
Where, when motion to dismiss 
partition suit for insufficiency of 
plaintUTs bond for costs was called 


for trial, plaintlfPs counsel announc¬ 
ed that he had. abandoned bond for 
costs and had already filed new bond 
with another surety, such abandon¬ 
ment of onginal bond was not ac¬ 
knowledgment that surety was not 
competent, and trial court ruled cor¬ 
rectly in refusing to dismiss suit 
merely because second bond for costs 
was not filed within the two days 
mentioned in Act No 112 of 1916 $ 3 ' 
—Shushan v Maloney, supra 
7a Ala—^Lee v. State, 39 So 720 
77. Tenn.—Owen v. Grundy, 8 
Terg 436—Jones v. Kearns, Mart 
& T. 242 

16 C J p 221 note 98 
73 , N-T—^Robinson v Whitaker. 197 
NTS 500, 119 Misc. 616. 

Okl—^Biendorf v. Thorpe, 188 P. 102, 
77 Okl 229. 

16 C.J P 221 note 99. 

79. Bffeot of statute peonnlttlng’ oaoh 
deposit, instead of bond for costs, is 
not to limit statute providing for re¬ 
quiring additional security for costs. 

_^Turk Bros. v. Stuckey, 266 P. 768, 

130 Okl 242. 


80. Kan.—Carr v. Osterhout, 4 P. 
318, 32 Kan 277 

15 CJ. p 222 notes 2, 3. 

81. Kan—Carr v. Osterhout, supra. 
88. Ala—^Ford v. Bradford, 117 So. 

429, 218 Ala 62 

Pa—O’Neil V. Schneller, 26 Pa.Dist. 
865 

83. »Tenn.—^Irvins v. Mathis, 11 
Humphr 603. 

84. Ind —Smith v. Keyes, 9 N B 2d 
119, 103 IndApp. 487. 

85. NT—^Banes v. Bainey, 86 NB 
71, 192 NT 286, reversing 109 N. 
TS. 140, 124 AppBiv. 683. 

15 C.J p 224 note 47 

sa N.T.—^Bender y, Paulus, 96 N. 
T S. 670, 109 App Div 148, 35 N. 
T.Civ.Proc. 124, 

87. N.T—Gedney v. Purdy. 47 NT. 
676—Bender v Paulus, 96 N.T.S, 
670, 109 App.Div. 148, 36 N.T.Civ. 
Proc. 124. / 

88., Va.—Goins v. Garber, 108 aV* 
868, 181 Va, 69. 

15 CU. p 222 note 7. 
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the parties, or of the sureties, in the absence of 
statute providing otherwise.^* The mere fact that 
the security was insufficient when taken will not 
authorize an order requiring new security;^® and 
in a case where an application has been made for 
security for costs and an order granted thereon, 
and a second application is made pendmg the time 
allowed to comply with such order, in the absence of 
new facts or conditions shown to have arisen, the 
same rule will apply.^i However, by express stat¬ 
utory provision in some jurisdictions, additional se¬ 
curity may be ordered where the security is shown 
to have been insufficient when taken,®^ It is or¬ 
dinarily held that if, after the secunty has been ac¬ 
cepted, the circumstances of the case, or of the par¬ 
ties, or of the sureties on the bond have changed 
so that the security which at the time it was taken 
was good and sufficient does .not continue to be so, 
the court may on proper application require addi¬ 
tional security.®3 It is sufficient ground for order¬ 
ing additional security that the surety dies pending 
suit;®^ or becomes unable to pay costs,®® or insol¬ 
vent;®® but there is'authonly to the contrary,®^ 
unless the statutes so provide®® It has been held 
that where a writ which has been indorsed for costs 
is lost and a new one is filed, the court may in its 
discretion require the new writ to be indorsed,®® 
and that a new bond may be substituted for the orig¬ 
inal one, in order to render the original surety com¬ 
petent to justify.^ According to some decisions 
further security will be denied where the costs in¬ 
curred up to the date of the motion therefor were 
amply secured by security already given, but if the 


case should proceed further and additional costs ac¬ 
crue, defendant is entitled to renew his motion at 
any time.® A new bond will not be ordered because 
made payable to the officers of the court instead of 
to defendant, where the bond as executed is in strict 
conformity with the statute.® Where a statute pro¬ 
vides that, at any time after allowance of an under¬ 
taking given pursuant to an order requiring secur¬ 
ity, the court, on a showing that the undertaking 
is insufficient, must make an order requiring plaintiff 
to give an additional undertaking, it can order ad¬ 
ditional security only in cases where the original 
security was given m pursuance of an order of 
court, and not when voluntarily given.* 

Exemptions of poor persons. It has been held 
that a provision vesting the court with power to dis¬ 
miss an action for noncompliance with an order for 
additional security for costs must be considered in 
connection with other provisions which exempt 
persons unable by reason of poverty to give such se¬ 
curity, and that it is an abuse of discretion to dis¬ 
miss a cause where because of such poverty addi¬ 
tional security could not be given,® but that the 
court may in its discretion dismiss an action on fail¬ 
ure of plaintiff to comply with an order for addi¬ 
tional security, notwithstanding an affidavit of pov¬ 
erty by plaintiff, if not convinced that plamtiff is 
unable to give security.® 

§ 160. Application and Proceedings Thereon 

The application for new or additional security for 
ooets should be timely, on due notice to the adverse 


89. Ag^e of bond 

A cost bond being* on file In case 
duly approved was valid, although 
case had been on retired docket for 
several years and had been trans¬ 
ferred to live docket, and court was 
unaware of existence of bond—Os- 
bom V Younger, TexComApp, 236 
SW 668, reversing, CivApp, 218 S 
W 1089 

90. Ill—^Ball V. Bruce, 27 Ill. 382. 

16 C J. P 222 note 10 

91. Mich —Craig v. Ingham Cir. 
Judge, 137 NW. 117, 171 Mich 33 

82. NT.—^Hondurajs v. Soto, 19 N. 
E 846, 112 NT. 310, 16 NT Civ. 
Proc 270, 8 Am S R. 744, 2 L.H.A. 
642. 

15 C J p 222 note 12 
93. U.S —Jerome v McCarter, Mich, 
21 Wall 17, 22 LBd 616. 

Good grounds shown 
Okl.—^Biendorf v. Thorpe, 188 P. 102, 
77 Okl. 229. 

Mass.—Oysted v Shed, 8 Mass. 272 
8A tr.S —^Duvall v. Wnght, C.C.D. 
C., 8 F Cas.No 4,212, 4 Cranch C.C. 
169. 


N.T.—Honduras v. Soto, 19 N.B. 845, 
112 NT 310, 8 AmS.H 744, 2 L..K 
A, 642—^Tracey v Bolan, 62 N.T 
S 361, 31 AppDlv. 24. 

15 C J p 223 note 15 

95. Mass—^Ingraham v. Cook, Quin¬ 
cy 4, 

96. N.T—Crystallglass & Syphon 
Bottle Mfg., Feigl, Moravek & Co 
Company, Limited, Llbochovice v 
Faerber, Silberman & Co., 167 N 
T.S 678 

16 C.J. p 222 note 17. 

Surety oorporation taken over for 
liquidation 

Where foreign plaintiff gave se¬ 
curity for costs, on which sole sure¬ 
ty was corporation, later taken over 
by superintendent of insurance for 
liquidation, additional security should 
be required.—Crystallglass & Syphon 
Bottle Mfg., Feigl, Moravek & Co, 
Company, Limited, Libochovice, v. 
Faerber, Silberman & Co., supra. 

97. N.T,—Slater Bank v. Sturdy, 13 
Abb Pr 224, 21 How Pr. 436—Hart¬ 
ford Quarry Co. v. Pendleton, 4 
Abb.Pr. 460. 


Tenn—Jones v. Kearns, Mart & T. 
242 

9a Tenn—Owen v. Grundy, 8 Terg. 
436 

16 C J. p 222 note 19. 

99. NH—^Whitcher v. Whitcher^ 10 
NH. 440 

1. US —^Virginia v. Evans, B C, 28 
FCas No 16,969, 1 Cranch C C- 681. 
Ark—^Hoys v Tuttle, 8 Ark. 124, 66 
AmD 809—^McLain v, Churchill, 6 
Ark 239 

a us —Carpenter v. Knollwood 

Cemetery, D C.Mass., 195 F. 96. 

3. Tex—Gronzales v Batts, 60 SW. 
403, 20 Tex.CivA.pp 421 

4 . , NY.—Dunk v Dunk, 69 NB 639, 
177 NT. 264, aflElrming 86 NTS, 
26, 88 AppDiv 297. 

6. Kan—Stevens v. Sheriff, 90 P* 
799, 76 Kan. 124, IX LRA,NS., 
1163. 

16 C.J p 223 notes 80, 31. 

a Kan—Geiseke v Walthall, 128 P. 

716, 87 Kan 84, 86. 

16 C.J. p 228 note 82. 
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party, and should contain a clear statement of the 
grounds on which it is based. 

An application for new.or additional security for 
costs should be seasonably inade,^ and has been held 
too late when made during trial when the granting 
of it would in effect nonsuit plaintiff who by rea¬ 
son of poverty was unable then to gfive further se¬ 
curity.® A statute providing that new security may 
be required “at any stage of the cause” does not ap¬ 
ply to the retaking of a partnership account after 
modification of a final decree on appeal and re¬ 
mand.® However, under a statute providing for 
additional security “at any time,” it has been held 
that the application is on time if made at any time 
before judgment,but not after judgment from 
which no appeal was taken.ii 

The grounds relied on as giving a right to fur¬ 
ther security should be plainly stated.^® The ap¬ 


plication must show that new facts have arisen since 
the security was given, making additional security 
necessary,13 in jurisdictions where such facts are 
essential to give the right to new security; and 
where an application has been made for security for 
costs and an order granted thereon and a second ap¬ 
plication is made pending the time allowed to com¬ 
ply with such order, m the absence of new facts or 
conditions shown to have arisen, the same rule 
should apply.i* 

Notice of the application should be given to 

plaintiff. 15 

§ 161. Reviev^ of Order 

Review of orders requiring or refusing addition¬ 
al security for costs is considered m the title Ap¬ 
peal and Error § 1637. 


E. BOND, XJNDEBTAXINa, RECOQNIZANCE, OR DEPOSIT 


§ 162. In General 

Security for costs may take the form of a bond, 
undertaking, recognizance, or deposit, as shown in 
the following sections. Consult Pocket Parts for 
later cases. 

§ 163. Form, Contents and Sufficiency 

a. In general 

b. Bonds 

c. Undertakmgs 

d. Recognizances 

e. Number 

f. Amenddient 

a. In General 

The particular form which security for costs should 
take depends on local practice as applied to the cir¬ 
cumstances of the case, but there should be either a de¬ 


posit or an enforceable obligation wherever security Is 
essential. 

Numerous kinds of security for costs, such as 
bonds, undertakmgs, recognizances, indorsements, 
and deposits of money in court, are in use in the 
different jurisdictions, one or more of which will 
be accepted as security in each jurisdiction, ac¬ 
cording as the statute may provide. Where the 
statute does not designate what form the security 
shall take, the form of security rests in the sound 
discretion of the court a bond, as shown in sub¬ 
division b of this section, or a deposit, as considered 
infra § 167, will be sufficient; but there should be 
either a deposit or some enforceable obligation.^^ 
If the statute designates the security and provides 
that no other shall be regarded as sufficient the kmd 
designated must be given.^® Where a rule on plain¬ 
tiff to give security is entered, and before the se¬ 
curity is given the rule is amended, the security 


7- Ill—Gregory v. Kichey, 138 NE 

669, 807 Ill 219 
At earliest time possible 
HI.—Gregory v Richey, supra. 

Bffect of delay as rendering action 
discretionary 

The court having in first instance 
complied with mandatory provisions 
of Code 1904 8 8689, by reguirlng 
complainant, on suggestion of his 
nonresidence, to give security for 
costs, and defendant not having then 
objected to amount of bond, court 
was required only to exercise reason¬ 
able discretion as to any subsequent 
motion for increase of secunty; so 
that such motion helng made when 
case was about to be disposed of on 
the merits, and not paased on till 


after decisions on the merits against 
defendant, refusal of motion was rea¬ 
sonable.—Goins V. Garber, 108 SE, 
868, 131 Va 69 

8. Del—^Pritchard v. Henderson, 60 
A. 217, 19 Del. 128 

9. Tenn.—^Paul v. HiU, 8 Tenn.Ch. 
342. 

10. N T —^Reck v. Phenix Ins. Co., 
18 N.YWkly.Dig. 606, affirmed 2 
SilvSup 842, 6 N.YS. 643 

11. NY—^Brackett v. Gnswold, 46 
Hun 442. 

la. NT.—^Nugent v. Keenan, 63 N. 
T Super. 680, 

Tex —Holshausen v. Hollmgsworth, 
, 32 Tex 86. 

16 C J. p 228 note 41. ' 

397 


lA Mich.—Craig v. Ingham Circuit 
Judge, 137 NW 117, 171 Mich 33. 
15 C J. p 223 note 42. 

14. Mich.—Craig v. Ingham Cir. 
Judge, supra. 

IB. Tex—^Houston v. Roberts, 10 
Tex. 348. 

10. Mich.—Smith V Kent Cir. Judge, 
102 N.W 971, 139 Mich. 463—Gif¬ 
ford V. Roberts, 84 NW 466, 126 
Mich. 408—Skinner v Lucas, 36 
NW. 208, 68 Mich. 424. 

17. Md—State v McCarty, 60 Md. 
878 

18. S C.—^Bomar v. Asheville, ^tc, 
R Co., 9 SE 612. 30 S.C. 460. 

15 C J. p 211 note 5. *' 
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when given must be governed by the amended 
rule.i9 

b. Bonds 

(1) In general 

(2) Contents 

(1) In General 

A bond for costs should substantially comply with 
8tatutor>^ requirements and sufficiently state its objects. 

A bond may be sufficient security for costs.^® If 
no form of bond is prescribed it is sufficient if the 
object is distinctly and clearly stated If the 
form is prescribed by statute it need not be in the 
precise words or form given; a bond in substantial 
compliance will be sufficient,^2 but a substantial 
compliance at least is necessary.23 

(2) Contents 

The contents of a cost bond'should comply with stat¬ 
utory requirements, and ordinarily It should identify the 
suit, name the parties thereto, prescribe the penalty, and 
clearly state the character of the obligation. 

A cost bond should be captioned in the suit in 
which It IS to be used.24 It should contain the names 
of the parties to the suit,25 unless indorsed on the 
back of the summons,2® and if defective in this re¬ 
gard the bond is void.27 The bond need not state 
the kind of action^* nor designate the obligee,22 un¬ 
less the statute so requires,3® nor have the surety^s 


name inserted in its body;3i but it must correctly 
state the nature of the obligation and condition so 
that the obligors will be bound in the manner con¬ 
templated by the statute, and it must be free from 
ambiguity, and require neither averment nor parol 
evidence for its explanation.32 It should also ex¬ 
pressly bind the heirs, executors, and administra¬ 
tors of the obligor if the statute so provides,33 and 
must prescribe a penalty,34 although no definite 
amount need be expressed m the penal clause 36 In 
designating the costs intended to be secured, it 
should be as broad as the statute, and should include 
all costs intended to be covered thereby.3 6 

The amount of the cost bond has been considered 
supra § 144. 

c. Undertakings 

An undertaking for costs should contain an express 
promise to pay and is sufficient if substantially complying 
with statutory requirements. An undertaking failing to 
comply with the statute may be upheld as an enforceable 
common-law obligation. 

An undertaking is sufficient if substantially com¬ 
plying with statutory rcquirements,37 and although 
not in compliance with the statute, will nevertheless 
be enforceable if good as a common-law obliga- 
tion.33 The undertaking should, however, contain 
an express promise on the part of the surety to pay 
the costs.33 


19. S.C—^Taylor v. Dempsey, 45 S 
D 78. 66 SC 513 

20. Ala —^Barton V. McKinney, 8 
Stew. & P 274. 

Tenn—^Parks v Allen, 2 Head 622 
ai. Ill—Mhson V Ward, 13 NE2d 
649, 650, 294 Ill App. 197, citinsT 
Ooxpns Juris. . 

SC.—Nolly V Kirtley, 1 Hill 41. 

16 C J p 211 note 8 [a] 

STUBLolexicy of statement 
A bond executed by next firiend of 
minor who sued to enforce liability 
of stockholders of insolvent bank was 
sufficient in form, where bond clear¬ 
ly and distinctly averred that its 
purpose was security for costs, since 
statute did not prescribe any partic¬ 
ular form for bond —^EUllsou v Ward, 
13 N.E2d 649, 294 Ill App 197 

22. Tenn —^Bunson v. Mahoney, 6 
Baxt 304 

16 C.J. p 211 note 11 

23. SC—Taylor v. Dempsey, 45 S 
B. 78, 66 S.C 618. 

24h Pla—^National Net & Twine Co 
v Stevens, 136 So 509,’ 101 Fla. 
810. 

26. Pla,—National Net & Twine Co 
V Stevens, supra. 

16 CJ. p 211 note 16, p 212 note 25 
Cc]. 


Failure proj^eriy to name defend¬ 
ant renders plaintilTs cost bond de¬ 
fective—^National Net & Twine Co 
V Stevens, supra. 

26. N.C—Holly v Perry, 94 NC 30 

27- US—Williamson v. Buzzard, 
CCArk, 30 F Cas No 17,715a, 
Hempst. 243 
15 C J. p 211 note 17 

2a Ark.—^Mandel v Peet, 18 Ark. 
236 

Tenn—Chanle v Bull, S Ycrg 219— 
Broyles v Blair, 7 Yerg 279 

15 C J p 211 note IS. 

29. Kan —Obertin v Fidelity Mm 
Co, 124 P. 172, 87 Kan. 297, 299, 
Ann Cas 1918D 573. 

16 C J. p 212 note 19. 

3a 3Cil BTorth Dakota by statute bond 
for security for costs given by non¬ 
resident should run to defendant per¬ 
sonally and not to clerk of court.— 
Stewart v. Dwyer, 138 N.W. 990, 22 
N.D 366 

31, La —Tatum v Toledo Scale Co , 
App, 187 So 885 

32. U.S —^Williamson v Buzzard, 
CCArk., 30 P. Cas. No 17,761a, 
Hempst. 243. 

15 C.J. p 212 note 21. 
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3a NT —Schenke v. Rowell, 1 Abb. 
N Cas 295 

34. NT—Warner v Ross, 9 Abb N. 
Cas 385. 

35. La.—Tatum v. Toledo Scale Co., 
187 So 835 

36. ND.—Stewart v Dwyer, 133 N 
W. 990, 22 ND 356. 

15 C J. p 212 note 28. 

37. ND.—Quinn Wire & Iron Works 
V Boyd, 202 NW 862, 52 ND 273. 

Sufficient oompUanoe shown 
Where surety, approved by clerk, 
indorsed on separate paper over sig¬ 
nature, and following venue and title 
of action that it guaranteed and 
stood surety for costs of plaintiff, if 
any, and such paper was attached to 
summons and complaint, there was 
sufficient compliance with Comp.Lu 
1913 § 7812 et seq, requiring foreign 
corporation plaintiff to give security 
for costs.—Quinn Wire St Iron Works 
V. Boyd, supra. 

3a Mich.—^Brion v. Kennedy, 11 N. 

W 288, 47 Mich. 499. 

15 C J. p 218 note 43. 

39, Cal.—Carter v. Superior Court of 
Kern County, 169 P. 667, 176 Cai- 
762. 
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d. Becognizances 

In the absence of contrary statute, security for costs 
may properly take the form of a recognizance, and where 
atatutes prescribe or permit a recognizance a substantial 
compliance with statutory requisites is sufficient. 

Under statutes requinng merely the furnishing of 
^'security for costs,” a recognizance, not being in¬ 
consistent with any law prescribing the form of 
such secunty, will be treated as valid.^® While ex¬ 
press statutory requirements must be observed, 
substantial compliance with the statute renders a 
recognizance sufEcient.'*^ It is good, although the 
party to whom boimd is not named, if the parties 
to the suit are named and the person executing it 
agrees to be the security for costs.^3 A recog¬ 
nizance conditioned to pay any judgment the court 
may render in a case is not objectionable for con¬ 
taining no penalty.'^^ A recognizance showing by 
the caption that it was taken in the proper county 
sufficiently shows that fact'^s A recognizance is 
not invalid because written out after suit brought 
by the clerk of court from an entry made on the 
docket at the time,**® and evidence of a variance be¬ 
tween the bond as extended and the original docket 
entry is inadmissible.^'^ An agreement to become 
surety for costs, although entered among the mm- 
utes on the docket, has not the effect of a recog- 
mzance.^s 

e. Number 

Ordinarily, a single bond or undertaking will sufhce 
for two or more plaintiffs or defendants. 

A single bond or undertaking running to two or 
more defendants is ordinarily sufficient,and one 
bond or undertaking for costs is sufficient security 
in the case of multiple plaintiffs,®® and in the case 
of two or more plaintiffs furnishing secunty, .the 
court may, it has been held, accept tlieir volun¬ 


tarily offered joint and several bond irrespective of 
Its power to order such a bond 

f. Amendment 

Whether a defective bond or undertaking may be 
amended after suit has begun depends on the law of the 
particular jurisdiction as applied to the circumstances 
involved. 

Where a statute requires the giving of a bond 
before commencement of suit, it has been held that 
if the bond so g^ven is defective it cannot be amend¬ 
ed after suit brought On the other hand, where 
the jurisdiction of the court does not depend on the 
filing of an undertaking for costs at the time the 
action IS commenced, the court may permit a new 
undertaking to be filed in the place of a defective 
undertaking after commencement of suit;®^ and 
it has been held that refusal of the court to permit 
a sufficient undertaking to be filed in lieu of a de¬ 
fective one after commencement of suit and dis¬ 
missal of the action amounts to an abuse of discre¬ 
tion, where plaintiff in good faith believed the orig¬ 
inal undertaking to be sufficientj.and where the sure¬ 
ties thereon were present in court to testify at the 
time application for leave to file the new undertak¬ 
ing was made.®^ 

§ 154 . -Execujion 

a. In general 

b. Attestation and acknowledgment 
a. In General 

A bond for costs Is, ordinarily, signed by the obligors 
under seal,* although neither absence of plaintiff princi¬ 
pal’s signature nor of the seal will necessarily be fatal. 

In the absence of statute requiring it, plaintiff 
himself need not join in the execution of the 
bond.®® If a bond is given in an action by a mar- 


4a Ky— ginn ey v O’Baiinoii's Ex’x, 
6 Bush 692. 

41 . vt —Sisco V. Hurlburt, 17 Vt. 
118. 

15 C J. p 213 note 46. 

42. Tenn—^Kincaid v. Sharp, 3 Head 
161 

Vt —Collins v Bdson, 55 Vt. 48 

15 C J. P 218 note 47. 

43. Tenn.—^Parks v. Smith, 2 Head 
528 

44. Tenn.—^Kincaid v. Sharp, 3 Head 
151. 

45. Ind.—Wellman v. State, 5 
Blackf. 343. 

4a Conn —^Bradley v. Vail,* 48 Conn, 
376. 

Aff, Conn.—Bradley v. Vail, supra, 

4a Pa,—Ayres V. Swelgart, 6 Watts 
191. 


4a N.J.—Little V Lewis, 167 A 888, 
109 KJBq 4X8 

NT—^Robinson v. Whitaker, 197 N. 

TS 600, 119 Misc. 616. 

15 C J. p 218 notes 37, 38. 

Sa N.T—Salimoff & Co. v. 
Standard Oil Co. of New York, 181 
NB. 467, 269 N.T. 219, followed in 
M. Salimolt & Co. v Vacuum Oil 
Co., 182 NB 201, 269 NT 608, re- 
versimg* 256 NTS 880, 286 APP> 
Div. 678 

Single bond for fifty three idalntlffs 

Fifty-three nonresident plaintiffs 
maintaining* a single action for dam¬ 
ages for alleged wrongful acts of de¬ 
fendants depriving plaintiffs of their 
union affUiations with American Fed¬ 
eration of Labor, as result of which 
plaintiffs were ’*blacklisted'’ and de¬ 
prived of employment, were pnJperly 
permitted to give one jomt cddt bond. 


instead of requiring fifty-three sepa^ 
rate bonds —State ex rel. XXmted 
Brotherhood of Carpenters and Join¬ 
ers of America v. Superior Court of 
Cowlitz County, 81 P.2d 286, 196 
Wash. 426. 

61. Wash.—State ex rel United 
Brotherhood of Carpenters and 
Joiners of America v Superior 
Court of Cowlitz County, supra. 

52. US—^Williamson v. Buzzard, 
CC.Ark, 80 F.Cas No.l7,761fiU 
Hempst. 243. 

53. Cal—^Becker v. Schmidlin, 96 P 
280, 163 Cal. 669 

54i Cal —Becker v. Schmidlm, su¬ 
pra. 

16 aJ p 218 note 41. 

56. N T.—^Bllensohn v Haselbach, 
N.T.S. 332, 17 Misc. 92. 

16 C.J. p 212 note 29. 
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ried woman wherein the husband is joined, it has 
been held that he is the proper party to execute the 
bond.®® As regards, the manner of execution it 
will be sufficient if the bond is subscribed by the ob¬ 
ligors, although their names do not appear in the 
body of the obligation;®*^ and a firm may sign a 
bond in the partnership name.®® 

The bond should generally be sealed in the ab¬ 
sence of statute dispensing with a seal,®® but it 
need not be marked filed as of any term,®® and omis¬ 
sion of the seals of the obligors has been held not 
to render a bond for costs invalid where the sure¬ 
ties were sufficient.®^ 

b. Attestatloii and Acknowledgment 

A bond or undertakfng for coats should be attested 
and acknowledged In accordance wlt|i requirements of 
local practice. 

Where it is required by statute or by rule of court 
that the clerk shall witness signatures of sureties, 
the bond or undertaking is fatally defective if the 
signatures are witnessed by any one else,®2 and 
where it is provided that the bond shall be proved 
or acknowledged in like manner as deeds of real 
estate, noncompliance with the requirement will 
render the bond insuflSicient.®® 

§ 165. -Approval 

Approval of the officer designated by statute Is essen¬ 
tial to the validity ef a bond or undertaking for costs, 
but such approval may be Implied where the circum¬ 
stances so warrant. 

An undertaking for costs should be approved by 
the clerk, if this is required by statute.®^ Where 
the officer whose duty it is to receive and approve 
security for costs accepts and files a cost bond 
without objection and issues a summons, it will be 


deemed to be approved in the absence of any evi¬ 
dence of disapproval;®® and it is then prima facie 
good until adjudged insufficient.®® It has been held 
that even a failure by the officer to enter his ap¬ 
proval on the indorsement purporting to be se¬ 
curity for costs does not vitiate it as such.®*^ Where 
nothing appears to the contrary, a presumption may 
be indulged that it was approved by the officer,®® 
although this presumption is not conclusive and may 
be rebutted with proof that it was not so ap¬ 
proved.®® 

§ 166. - Suffiicicncy and Justification of 

Sureties 
a. Sufficiency 
b Justification 

a. Sufficiency 

The surety on a bond or other obligation for costa 
should be competent, financially responsible, and posses¬ 
sed of contractual capacity. Ordinarily, one surety is suf¬ 
ficient. 

Statutes respecting the qualifications of a surety 
for costs must be substantially and effectively com¬ 
plied with.7® To authorize one to act as surety or 
indorser for costs, one must, of course, possess con¬ 
tractual capacity,and must be a person of such 
financial responsibility that he will be able to pay 
the costs which he may become liable to pay in the 
event of plaintiffs failure in his suit,*^® If required 
by statute, the sureties or indorsers should be resi¬ 
dents of the stated® or of the county where suit is 
brought although in the absence of special stat¬ 
utory reqmrement it is not essential that the surety 
reside within the jurisdiction of the court,'^® or be 
a resident of the county where suit is brought,*^® 


Fxinolpals to cost bond need not 
sign bond, and if bond is signed by 
person who is not party to suit and 
not witness to signatures, person will 
be held to have signed as "surety,” 
although his name was not set out 
In body of bond—Tatum v Toledo 
Scale Co., LaJ^pp., 187 So 836. 

se. Tex —Crocket v. Maxey, Civ. 
App, 18 SW, 138, 

57. Kan.—Simpson v. Rice, 22 P. 

1019, 48 Kan. 22. 

16 C.J. p 212 note 80. 

sa Ill.—Kettelle v. Warden, 2 HI. 
692—^Linn v. Buckingham, 2 111. 
451. 

59. Ark—Prather v. Palmer, 4 Ark 
456—Hickey v. Smith, 4 Ark. 161 

da IlL-^Himes v. Blakesley, 21 Ill. 
609. 

15 C.J. P 212 note 38. 


Cl. Ill—Ellison V. Ward, 13 ]SrB.2d 
649, 294 I11.APP 197 

62, S.a—Wilson V. Muehlberger, 
166 S.E 280, 165 SC. 68. 

15 C J. p 213 notes 36, 44. 

aa. NT.—Colt V. Wheeler, 12 Abb. 
Pr. 388. 

94. SC.—Cummings v Wingo, 10 S 
B. 107, 32 S C 427. 

95. Kan.—Obertino v Fidelity Coal 
Min. Co., 124 P 172, 87 Kan. 297, 
Ann.Cas.l913D 673 

96. Ill—Shaw V. Havekluft, 21 Ill. 
127. 

67. Ala—^Little v. State, 84 So. 620, 
137 Ala. 640. 

ea. Ala.—^Little v. Slate, supra— 
Oood V. Jones, 66 Ala. 638 

69. Aleu—^Little v. State, 34 So. 620, 
137 Ala. 640. 

7a Cal.—Smith v. McDermott, 29 P 
34, 93 Cal. 421. 
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Me—^Ferguson v. Gardner, 42 A. 393, 
92 Me. 246. 

71. NH.—Clark v. Perkins, 3 N.H 
339. 

15 C J. p 214 note 79. 

72. Ark.—^Meech v. Fowler, 14 Ark. 
29. 

15 C.J. p 215 note 80. 

73. Me—^Pressey v. Snow, 17 A. 71, 
81 Me 288 

15 C.J p 216 note 81. 

74. Cal —Smith v. McDermott, 29 P. 
34. 98 Cal. 421. 

S.D.—Raich v. Welsman, 281 N.W. 
897, 67 SD 182, rehearing denied 
and reversed on other grounds 234 
NW 664, 68 S.D. 4 
75*. La —^Hartman-Salmen Co. y. Ma¬ 
loney, App., 156 So. 83. 

76. Kan—Cam v. Kinkhead, 140 P. 
1089, 92 Kan. 461. 

Wash—^Brooks v. James, 47 P. 761, 
lC''V^a8h. S8S. 
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A statute requiring “recognizance of some person 
other than the plaintifF* does not prevent the next 
friend from recogfnizing for the costs of an infant’s 
suit.^*^ A mayor of a city is not, merely because of 
his official capacity, incompetent to act as surety as 
an individual for the costs of a suit by the city.78 

One who is himself liable for the costs is not 
qualified to act as surety ;79 the mere fact that a 
nonresident plaintiff is a surety company gives it no 
right to file its own bond for costs instead of fur- 
ni^ing secunty guaranteed by another ;80 and it 
has been held that a person who is a witness in the 
case, although otherwise qualified to act as a surety, 
should not be tendered where if he is accepted he 
will be incompetent as a witness because of his in- 
terest.81 

Number of sureties required. One surety is suf¬ 
ficient in a bond for costs, in the absence of statute 
providing to the contrary.92 

The right of an attorney to act as surely on his 
client’s cost bond or similar obligation is considered 
in the title Attorney and Client § 45. 

b. Justification 

Generally apeaklng^ a surety need not Justify unless 
excepted to. 

Justification of sureties for costs is unnecessary, 
unless they are excepted to.83 In the absence of 
any evidence to the contrary, the affidavit of a sure¬ 
ty raises a presumption of the sufficiency of secur- | 
ity for costs.®^ Where justification is demanded 
and a bond in a designated penalty is required, each 
surety, it has been held, should justify in double 


§ 167 

the amount.®® Where objection to the qualifica¬ 
tion of sureties is made, the burden is on the party 
giving the security to show its sufficiency.®® 

§ 167. Deposit Instead of Bond, Undertakr 
ing, or Recognizance 

a. In general 

b. Disposition of deposit 

a. In General 

Ordinarily a deposit of money will be accepted as 
sufficient security for costs, although, where some other 
form of security Is expressly required, a deposit may be 
Insufficient. 

In some jurisdictions, by statute or by rule of 
court, a deposit of money may be made with the 
clerk of the court as security for costs and, if 
the kind of security is not designated by statute, a 
deposit of money may be given by way of secur¬ 
ity.®® If, however, the statute enumerates the kinds 
of security required and does not authorize a de¬ 
posit as a security, such deposit will not be suffi¬ 
cient,®® and will not preclude a motion to require 
plaintiff to give security for costs.®® If a deposit is 
given as security, the money should be deposited 
with the clerk.® ^ Where an order has been made 
for a deposit, the question whether plaintiff has de¬ 
faulted must be judicially determined before final 
judgment dismissing the action can be rendered.®® 

Where a single bond or undertaking would suffice, 
as shown supra § 163, plaintiff making a deposit in 
lieu of bond may properly make a single deposit, al¬ 
though defendants propose separate answers.®® 

The amount of deposit is considered supra § 144. 


77. Vt.—Duffy V Plnard, 41 Vt, 297 

78. Ala.—Powers v. Decatur, 64 Ala. 
214 

79. Pa—^Dalton v. Bateson, 12 Pa. 
Co 644. 

Tenn.—Croft v. Bailey, 1 lica 869. 

15 C J. p 215 note 90. 

80. Pa —Seaboard Surety Co v 
Chmielewski, 34 FaDist. & Co. 419. 

81. XJ S —Virginia v. Bvans, D C., 28 
P.Cas No 16,969, 1 Cranch CC 681 

Ark —^McLain v. Churchill, 5 Ark 
239. 

Ohio—Clark v Kensell, Wright 480. 

16 C.J. p 216 note 91. 

82- Cal.—Cluster v. Superior Court of 
Kem County, 169 P. 667, 176 Cal 
762 

15 C J p 215 note 92. 

Surety eoupaay alone is sufficient 
on undertaking for costs despite stat¬ 
utory requirement that two or more 
persons execute such undertaking, 

20 C. J.S.—26 


where other statutes expressly pro¬ 
vide that corporation qualified by law 
for that purpose may be accepted as 
sole and sufficient surety, and it need 
not appear from face of undertaking 
that surety company is duly qualified 
corporation, it being enough that it 
is in fact qualified as provided by 
law —Carter v Superior Court of 
ICem County, supra. 

88i Kan.—Simpson v. Rice, 22 P 
1019, 43 Kan. 22. 

N T —^Washburne v Dangley, 16 Abb 
Pr. 259. 

Wash—Brooks v James, 47 P 761, 
16 Wash 835. 

15 C J. p 216 notes 93, 94. 

8A Kan.—Cain v. Kinkhead, 146 P. 
1039, 92 Kan. 461 

86. N.T.—^Mount v Mount, 11 Paige 

888 . 

16 C J. p 216 note 98. 

88. m.—Buckmaster r. Beames, 8 
lU. 97. ' 


87. Ala.—Western Union Tel Co. v. 
Howington, 73 So. 660, 198 Ala. 
311 

16 C J. p 214 note 69. 
sa Okl,—^Dowler v. State, 66 P 2d 
1081, 1088. 179 Okl 682, quoting 
Corpus Juris. 

15 C J. p*218 note 70 l 

89. Ky.—^Powell v Phcemx Ins Co., 
10 Ky.L 80. 

Tex.—^Edwards v. Middleton, 66 S.W. 
570, 28 Tex.ClvApp 316 

90. Tex.—^Edwards v. Middleton, su¬ 
pra. 

91. Me.—Ammldown v. Woodman, 
31 Me. 680. 

S.C —^Bomar v, Asheville, etc., R. Co., 
9 S.E 612, 30 S C. 450. 

15 C J. p 214 note 76. 

92. Ohio.—Columbus Cent. R Co. v. 
Wilkin, 10 Ohio S. & a P. 467, 6 

' Ohio N.P. 36. 

93. N.J.^Little V. Lewis, 157 A. 888^ 
109 N.JEq. 418. 
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b. Dispositioi]. of Deposit 

Unused deposits made as security for costs should be 
returned to the depositors on termination of the litigation 
to which they are incidents. 

A deposit to cover costs proving to be in excess 
of the costs incurred should be returned to the de¬ 
positor on termination of the litigation,®^ but the 
return thereof may not be compelled prior to the 
end of the litigation to which it is incident®® It 
has been held that a deposit in court of money as se¬ 
curity cannot be withdrawn before expiration of 
the time within which an appeal may be taken from 
the judgment for plaintiff;®® but other cases hold 
that, where plaintiff obtains a j’udgment in his fa¬ 
vor, he IS entitled to a return of the deposit not¬ 
withstanding an appeal has been taken from the 
judgment by defendant.®*^ It has been held also 
that, if costs are awarded against plaintiff, the sum 
deposited should be applied to the payment of costs, 
although plaintiff appealed, where there was no stay 
of proceedings;®® and that, if the judgment is re¬ 
versed, plaintiff may either move the court for an 
order of restitution or bring an action for money 
had and received, such remedies being cumulative.®® 
However, a deposit made as security cannot in any 
event be appropriated to pa3rment of costs awarded 
against plaintiff in a former action for the same 
cause. ^ 

§ 168. Indorsement of Writ or Declaration 

Under some practice security for. costs has taken the 
form of an indorsement of the writ or declaration by one 
in efTect acting as surety, and whether or not indorse¬ 
ment by another is requisite will depend on local prac¬ 
tice as applied to the circumstances involved. Where in¬ 
dorsement IS required, it should as a rule be by surname 
or by surname and initials. 


In the absence of contrary statute indorsement of 
the writ or declaration by a resident plaintiff him¬ 
self is sufficient for proper institution of his action 
without reference to his financial responsibility,® al¬ 
though, under statutes, it has been held that in spec¬ 
ified cases, such as nonresidence, plaintiff must have 
a third person indorser of his writ or declaration,® 
or that, as where he is a resident, he may be re¬ 
quired to furnish an mdorser if the court deems one 
essential.^ Indorsements of writs as security for 
costs are good when they substantially comply with 
the provisions of statutes requiring them ® It is in¬ 
sufficient to indorse the writ with the initials of the 
party; the surname at least should be given;® but 
the surname,^ or the surname and initials,® have 
been held sufficient. It is immaterial that the in¬ 
dorser puts his name on the back of the writ by a 
stamp instead of writing it with a pen.® A signa¬ 
ture in such a way that it would be binding as a 
signature to a bond or a note will be considered suf¬ 
ficient.^® The indorsement of a writ by a partner¬ 
ship in the partnership name is good.^^ In case of 
a suit by next friend the next friend may indorse 
the wnt.i® If one of the plaintiffs is a nonresident 
and the other is not, an indorsement is sufficient if 
made by any party and in any form which would 
render it sufficient if both plaintiffs were atizens of 
the state ^® Where the court orders a new indorse¬ 
ment of a writ in an action originally commenced in 
the common pleas, an indorsement of an office copy 
of an original writ filed in the supreme court is 
sufficient to bind the mdorser without any indorse¬ 
ment of the anginal writ in the court below.^^ Xhe 
fact that an indorsement of the writ was made for 
another purpose is immaterial so far as the indors¬ 


ee Fla—State ex rel Dart v Ba- 
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supra. 

95, Fla—State ex rel DaA v Ba¬ 
ker, 182 So 228, 132 Fla. 820 

96, N.T.—^Kansas City First Nat. 
'Bank v. Hall, 44 NT.S 256, 19 

Misc. 278. 

16 C.J. p 226 note 85 

97, N.T.—^Hokomo Straw Board Co. 
V. Sacho, 7 N T S 179, 17 N T.Civ. 
Proc 432—^Hoffman v. Lowell, 4 
NY.CivProo. 108. 

15 C J p 226 note 86. 
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Proc. 102 

99. N.T,—^Badger v, Appleton, 14 
Daly 192, 12 NT.CivProc. 93 
1. NT—^Fraser v. Ward, 18 Daly 
481, 9 N.T Civ.Proc. 11. 


,8. N.H.^t. Cyr v Wills, 178 A. 
257, 87 NH 277. 

a. Mass.—^Haywood v. Main, 18 Pick 
226. 

e Mass.—^Peneley v Mahoney, 21 
Pick 212 

5. Me—Sawtelle v. Ward well, 56 
Me, 146 

15 C-J* p 213 note 54 
Attorney as indorser see Attorney 
and Client S 45. 

Aotion hy corporation. 

An orig-inal wnt prescribed by a 
corporation, which is indorsed in the 
name of the corporation by an in¬ 
dividual, IS sufficient since defend¬ 
ant will be entitled to the same rem¬ 
edy against him as if he had writ¬ 
ten his name only—^Middlesex Turn¬ 
pike Corp. Y. Tufts, 3 Mass. 266. 

8L Mass.—^Robbins v. Hill, 18 Pick. 
569. 
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, 7. Me—Sawtell v. Wardwell, 56 Me 
I 146. 

Vt—-Perkins v. Walker, 16 Vt. 240. 

A Me.—Stratton v Foster, 11 Me. 
467. 

Mass—Clark v. Paine. 11 Pick 66. 

15 C J p 214 note 61 

9. Mass.—Wheeler v. Lynde, 1 Allen 
402 

15 C J. p 214 note 62 

la Me.—Sawtelle v. Wardwell, 66 
Me. 146. 

Mass—Clark v. Paine, 11 Pick 66. 

11. Me—^Fisher v Foss, 30 Me. 469. 
15 C J. p 214 note 64. 

* 

19. Mass —Crossen v. Dryer, 17 
Mass 222. 

13. N H —Scruton v, Deuiing, 36 N. 
H. 432. 

14ki Mass —^Hartwell v. Hemmen- 
Way, 7 Pick. 117. 



20 C.J.S. 

er s liability for costs is concerned.^® The chang’e 
of an indorser of a writ before service does not 
affect Its character as a legal writ from the time of 
its date.i6 


§ 17Q 

Where persons sign their names to an indorse¬ 
ment on the writ, ‘*We acknowledge ourselves as 
security for the costs in this case,” the contract is 
joint only, and not joint and several.!^ 


COSTS 


P. OBJECTIONS TO SECURITY AND WAIVER THEREOF 


§ 169, Objections and Exceptions 

Objections to security for costs as defective should 
be seasonably made In the mode prescribed by statute, 
and will not be entertained unless entered by parties 
possessing the necessary interest. 

No one who is not directly interested in the costs 
intended to be secured thereby can object that se- 
cunty given is defective,i8 A motion for nonsuit, 
on the ground that the prosecution bond was im¬ 
properly executed, should be denied where plaintiff 
offered to perfect the bond.^^ Where a security 
tendered is objected to, it is incumbent on the party 
offering it to satisfy the court that it is sufficient 20 

Objection that security filed for costs is defective 
should be made in the mode prescribed by statute,2i 
and ordinarily may be taken by motion for addi¬ 
tional security22 or by motion to dismiss,23 

An objection to security for costs as defective in 
character should be seasonably made.24 Where the 
security reqmred is an indorsement of the writ, 
it has been said that an objection to its sufficiency 
should be made at the first term,25 and where the 


security is a bond, that the objection should be made 
at the earliest possible moment,26 

A cost bond authorized by statute is judicial in 
character, rather than conventional, and if de¬ 
fective in material respects the law authorizing its 
execution and delivery may be referred to and in a 
proper case and m so far as necessary may be read 
into the bond to cure its defects.^^ 

Objections and waiver in respect of failure to 
furnish security for costs are considered infra § 172. 

§ 170. Waiver of Defects 

Defects in security offered for costs are subject to 
waiver. ‘ 

If an objection to security for costs as defective 
in character is not seasonably made it will be deem¬ 
ed to have been waived, 28 although it has been held 
that waiver of the right to object to the sufficiency 
of security for costs is not shown by defendant’s 
failure to demand an adequate bond for costs be¬ 
fore filing his answer 29 


15. Ma^ss—^Johnson v. Sprague, 66 
N B 422, 183 102 

16 C J p 214 note 67. 
la Me—Steward v. Rigrsrs, 9 Me. 
61. 

17. Ala.—^Boswell v. Morton, 20 Ala. 
235 

18. Ind.—^Hardins v. Grlflto, 7 

Blackf 462. 

16 C J. p 221 note 88 

19. NC—^Albertson v. Terry, 13 S 
B. 713, 109 ?Sr.C. 8. 

2a Ill —Buckmaster v. Beames, 8 
Ill. 97. 

21. Cal—^In re Baker’s Estate, 168 
P 881, 176 Cal. 430. 

Exception, and Justification 

Statutes to the effect that, if se¬ 
curity provided by an undertaking: 
for costs IS insufficient, the court 
may order a new or additional under¬ 
taking do not authorize the sufficien¬ 
cy of the sureties to he questioned 
by way of exception and justification, 
which method is specified in respect 
of some other classes of undertak¬ 
ings, but the only remedy if an un¬ 


dertaking for costs given by a non¬ 
resident plaintiff is insufficient is to 
Seek new or additional security as 
provided by the statute applicable to 
such circumstances, and a motion for 
dismisseJL based on an unauthorized 
exception and demand for justifica¬ 
tion is properly denied and the ex¬ 
ception properly overruled,—In re 
Baker’s Estate, 168 P. 881, 176 Cal. 
430 

22. Kan.—St, John State Bank v 
Qniver, 51 P. 916, 7 KanApp 696. 

23. Ark.—^Hardwick r, Campbell, 7 
Ark. 118 

15 C J p 221 note 90 
24u La—^Hartman-Salmen Co. v Ma¬ 
loney, App, 166 So 83 
Pa—^Eastman Kodak Co v Osenider, 
193 A 284, 127 Pa Super. 332. 

After answer 

Defendants’ application to the su¬ 
preme court and to the court of ap¬ 
peal for exercise of supervisory ju¬ 
risdiction in the matter of claimed 
insufficiency of plaintiff’s bond for 
costs came too late after defendants 
had filed their answer and put the 


case at issue on its merits.—Shushan 
V. Maloney, 88 So. 229, 148 La 953. 

Nine years’ delay before objecting 
to a defective bond for costs is un¬ 
reasonable and under such circum¬ 
stances a defective bond will not in¬ 
validate a Judgement entered in plain¬ 
tiff's favor for want of an affidavit 
of defense —^Eastman Kodak Co. v. 
Osenider, 193 A 284, 127 Pa.Super. 
832. 

25. Me—Stevens v. Oetchell, 11 Me 
443 

16 C J p 221 note 91. 

2a Ill—Courson v. Browning, 78 
Ill. 208 

16 C.J, p 221 note 92 
217- La—Tatum v, Toledo Scale Co, 
187 So. 836 

2a Pa—^Eastman Kodak Co v. Ose¬ 
nider, 193 A 284, 127 PaSuper. 
332. 

29. Cal.—Shell Oil Co v Superior 
Court in and for Sonoma County, 
37 P2d 1078, 2 Cal App 2d 348, 
modified in other respects 42 P.2d 
1049, 5 Cal.App.2d 480. 
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§ 171. In General 

It Is generally held that failure to give security for 
costs in a case where the same should be furnished does 
not deprive the court of Jurisdiction nor its Judgment of 
validity. 

Failure to give security for costs does not de¬ 
prive the court of jurisdiction,80 especially not in 
the first instance,81 nor invalidate its judgment,82 
nor does it affect an order made in the cause ap¬ 
pointing a receiver to take charge of the property in 
controversy.88 After defendant has duly moved the 
court to require the furnishing of security, how¬ 
ever, It may be deemed beyond its .jurisdiction there¬ 
after to proceed to try the cause over defendant’s 
objection without first requiring the filing of ade¬ 
quate security for costs,84 although where the de¬ 
fendant’s motion was tardy the court may properly 
deny it and proceed with the trial without loss of 
jurisdiction,86 and it has been held that although 
the court may be under a duty to dismiss the suit 
on demand for absence of security it, nevertheless, 
has jurisdiction to proceed even though its action in 
doing so constitutes reversible error.86 

§ 172. Objections and Waiver 

a. In general 

b. Time and mode of objection 


c. Notice of objection 

d. Hearing and determination 

a. In (toieral 

Failure to give security for costs does not of itself 
effect a dismissal of the action, but defendant must 
object to lack of security and move for dismissal or he 
will be deemed to have waived his rights. 

The statutes providing for security for costs are 
not mandatory in the sense that the court must en¬ 
ter an order of dismissal on its own motion in case 
security is not given.87 Even where the order di¬ 
recting the furnishing of security for costs, con¬ 
sidered supra § 143, provides that security shall 
be given within a certain time or the cause shall 
stand dismissed, a noncompliance with its terms 
does not operate ipso facto as a dismissal of the 
action, but a separate order of dismissal is es- 
sential.88 Where it is mcumbent on a party to give 
security for costs and he fails to do so, it is the 
duty of the other party, if he desires to avail him¬ 
self of the default, to make objections by some ap¬ 
propriate and timely method,® 8 and his failure to 
do so does not excuse him from pleading or pre¬ 
paring for trial in the proper time.^*^ 

Waiver. An objection predicated on absence of 
security for costs is subject to waiver,^i and is 
waived, by failure to make the proper objection to 
plaintiff’s failure to file security,^® or by not mak- 


30. Ala—^Linch v. Scott, 98 So. 826,, 
18 Ala.App. 680. 

Cal—^Bried v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 79 P2d 1091, 11 Cal 2d 361— 
Carter v Superior Court of Kem 
County, 169 P. 667, 176 Cal 762. 

Okl —Severson v. Home Owners' 
Loan Corporation, 88 P 2d 344, 184 
Okl. 496—Capitol Finance Co. v. 
McNealy, 63 P 2d 940, 179 OkL 5 

Tenn—Tennessee Central Hy. Co. v. 
Vance, 3 TennApp 162. 

Utah —^Kiesel v District Court of 
Sixth Judicial Dist. in and for Se¬ 
vier County, 84 P 2d 782. 

31. Cal —Shell Oil Co v. Superior 
Court in and for Sonoma County, 
37 P 2d 1078, 2 Cal App 348, modi¬ 
fied in other respects 42 P.2d 1049, 
5 Cal.App. 480 

32. Ala.—^Linch v Scott, 93 So. 826, 
18 Ala App. 630 

15 C.J. p 221 note 86. 

33L Ind.—Gallaway v Campbell, 41 
NH 697, 142 Ind. 324 

84. Cal.—Shell Oil Co. v Superior 
Court in and for Sonoma County, 
37 P2d 1078, 2 Cal App 2d 848, 
modified m other respects 42 P.2d 
1049, 6 Cal.App2d 480. 


36. Cal.—Straus v. Straus, 41 P.2d 
218, 4 CalApp.2d 461, modified and 
rehearing: denied 42 P2d 378, 4 
CaLApp2d 461. 

36. Utah.—^Kiesel v. District Court 
of Sixth Judicial Dist. in and for 
Sevier County, 84 P.2d 782. 

87. Ala—Consumers’ Booflngr Co. v. 

Littlejohn, 162 So 31. 

Tex—Gilmer v Beauchamp, 87 S.W. 
907, 40 Tex,CivApp. 126. 

38y Ala—^Davis v Harris, 101 So. 
458, 211 Ala. 679 

La—Connors v Turney, 126 So 269, 
13 La App. 91. 

Miss —^Bond v Hattiesburg: Ameri¬ 
can, 172 So. 509, 178 Miss 122. 
Tenn—^Presson v. Lockhart, 8 Tenn 
Civ A 283 

16 C.J. p 218 note 88. 

39. Ohio—^Newsom v. Ran, 18 Ohio 
240. 

15 C J. p 218 note 89. 

40. Ohio.—Hewsom v. Ran, 18 Ohio 
240. 

Tex.—Anderson v. McKinney, 22 Tex. 

668 . 

16 C.J. p 218 note 40. 

41. Ala.—Consumers’ Rooflngr Co v. 
Littlejohn, 152 So. 31, 228 Ala. 59 
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—^Victor Adding* Mach. Co. v. Long, 
104 So. 679, 20 Ala.App. 638—^Linch 
V Scott, 98 So. 826, 18 Ala.App. 
680 

16 C J p 218 note 41. 

IPersonal privilege 

Right to have security for costs is 
a personal privilege for benefit of 
party entitled thereto and as such is 
subject to waiver. 

Mont —State v. District Court of 
Thirteenth Judicial Dist. in and for 
Carbon County, 216 P. 790, 68 Mont 
67. 

Utah—^Kiesel v. District Court of 
Sixth Judicial Dist in and for Se¬ 
vier County, 84 P 2d 782. 

Waiver not shown 
Defendant not moving to dismiss 
action did not waive demand that 
nonresident plaintiff furnish security 
for costs, where at every step of pro¬ 
ceedings he insisted on security for 
costs.—State v. Second Judicial Dist. 
Court in and for Washoe County, 16 
P 2d 682, 64 Nev. 328. 

421 Ky.—^Louisville Title Co v 
White Const. Co., 62 S.W.2d 795, 
250 Ky. 212 

16 C.J. p 218 note 42, p 219 note 60 
[a]. 
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ing such objection in time,as where defendant 
appears^ and pleads or otherwise enters into his 
defense without moving to dismiss for want of se¬ 
curity for costs.44 It has also been held that the 
objection for failure to give bond for costs after 
commencement of suit is waived by moving for a 
rule to compel plaintiff to give bond without mov¬ 
ing to dismiss.46 

Revival of right Where the right to security 
has been waived or abandoned, it cannot be re¬ 
vived by a subsequent bill of revivor by an ad¬ 
ministrator of complainant46 

Defective security. Objections and waiver in re¬ 
spect of security for costs furnished but defective 
in character are considered supra §§ 169-170. 

b. Time and Mode of Objection 

An objection because of failure to give security for 
costs should be timely and made in the manner *pre- 
scribed by statute. Ordinarily, objection should be taken 
by motion to dismiss made before trial, although both the 
mode and time of objection will vary with the practice 
In the Jurisdiction wherein the matter arises. 

A motion to dismiss for want of security for costs 
should be seasonably made.47 The decisions are not 
harmonious on the question of what constitutes a 
timely objection where the failure complained of 
is a noncompliance with the statute requiring se¬ 


curity to be given at the time of commencing suit 
Thus, It has variously been held that the obj'ection 
may or should be by plea in abatement at the return 
term,*48 before trial,49 or by objection interposed at 
the earliest possible moment,^® or at least before 
taking any other steps in the cause.5i The deci¬ 
sions are fairly in accord that it is too late to ob¬ 
ject for want of security for costs after a general 
appearance consisting of a request for a postpone¬ 
ment, after pleading to the merits after a 
continuance ;54 after the case has been called for 
trial,*55 after going to trial,56 after judgment;®^ 
after appeal to an intermediate court ;5 8 after ap¬ 
peal to a court of last resort ,5® or after motions 
to dismiss the petition and demurrers thereto have 
been overruled an(b application to the supreme court 
for mandamus to compel dismissal of the petition 
denied.50 

Mode of objection. Where the statute prescribes 
the method by which defendant may take advantage 
of plaintiffs failure to give security for costs, this 
method should be followed.®^ The most usual meth¬ 
od is by motion to dismiss but in some jurisdic¬ 
tions the failure may be availed of by plea in abate¬ 
ment, 65 and in others by motion to stay proceedings, 
as shown infra § 175. Such failure, however, can¬ 
not be availed of by answer,84 by demurrer, 85 nor 
by objection to admission of evidence.88 


By InactloiL la faUiaff to auivo fox 
•ooarity defendant waives rierht 
thereto —Castle v. Delta Land & 
Water Co, 197 P 684, 5$ Utah 187. 

43. Aia.— Bx parte White, 104 So 
844, 21 Ala,App. 20, ffrantlnsr cer¬ 
tiorari Parker v. White, 104 So 
843, 213 Ala 425 

Mont —State v District Court of 
Thirteenth Judicial Dist. in and for 
Carbon County, 216 P. 790, 68 Mont. 
67 

Abseaoe of say ladorssr was walv. 

sd where defendant did not move to 
dismiss on that account for nearly 
two years after entry of case in 
court and until answer died and case 
referred to assessor—Forbes v. Al¬ 
len, 134 N.F. 244, 240 Mass. 863 

44. Ala—Consumers’ Roofing Co v 
Littlejohn, 152 So 31, 228 Ala 69 
—^Victor Adding Mach. Co. v Long, 
1'04 So 679, 20 AlaApp 633 

Okl.—Severson v Home Owners Loan 
Corporation, 88 P 2d 344, 184 Okl 
496. 

Pleading over after nnsuocesaftil 
motion to dismiss for failure to file 
security waives ruling on motion.— 
Hite V. Kendall, 2 Ark 838. 

45. Ky.—Yarbra v. Specht, 8 Ky.Op. 
621. 

46. Md.—^ECatton v. Weems, 12 Gill 
ft J 88. 


47. Mass—Forbes v, Allen, 134 N. 
H. 244, 240 Mass. 363. 

48. Mass.—Carpenter v. Aldnch, 3 
Mete. 58—Whitmg v. Hollister, 2 
Mass 102. 

49. Ala—^Bbc parte White, 104 So. 
844, 218 Ala 426, granting certio¬ 
rari Parker v. White, 104 So. 848, 
21 AlaApp 20. 

16 C.J p 218 note 46. 

69. Ariz.—^Muldon v Place, 6 P. 479. 
Ill.—Adams v. Miller, 14 Ill. 71— 
Adams v. Miller, 12 Ill 27. 

Ohio.—Johnson v. Ralph, Tapp. 188. 

51. Colo—^Bdgar Gk>ld, etc., Min. Co. 
V Taylor, 14 P 113, 10 Colo. 110 

Ind—State v Leonard, 7 Blackf 223 
N T —Press, etc, Paper Works v. 
Willet, 14 AbbPr. 119. 

52. D.C —Costello v. Palmer, 20 
App , D C, 210 

53. Ala —^Anniston First Nat Bank 
V. Cheney, 28 So, 788, 120 Ala 117 
—^Victor Adding Mach. Co v Long, 
104' So. 679, 20 Ala App. 633. 

16 C J p 219 note 50 

54. Ala—^Harper v. Columbus Fac¬ 
tory, 86 Ala 127. 

Ohio.—^McVickar v. Ludlow, 2 Ohio 
259. 

Tex—Cunningham v. Holt, S3 SW. 

981, 12 Tex Civ.App. 160. 

16 C J p 219 note 61. . 
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55. Ill—St Louis R Co. V. South, 
48 Ill 176, 92 Am.D. 108. 

56. W.Va —^Hullngs V. Jones, 60 S.B. 
874, 63 W.Va. 696. 

15 C J p 219 note 53 

57. Ky—Shelley v. Newport Sav. 
Assoc, 11 Bush 805. 

15 C J. p 219 note 54 

58. Ala—^Duncan v. Richardson, 84 
Ala 117 

15 C J. p 219 note 65. 

69. Ala—^Bslava v. Ames Plow Co., 
47 Ala. 384. 

15 C J. p 219 note 56 
69. Ala—Hefiin v Rock MiUs Mfg., 
etc, Co., 58 Ala 613. 

61. Minn —^Henry v. Bruns, 45 N W. 
444, 43 Minn. 295 

62. Vt.—Whittaker v Perry, 87 Vt 
631. 

15 C J. p 219 note 60. 

63. Ark.—Clark v, Gibson, 2 Ark. 
109. 

15 C J. p 219 note 61 
64i Minn.—^Butts v. Moorehead Mfg. 
Co., 46 N.W. 444, 43 Minn. 296— 
Henry v. Bruns, 46 N.W. 444, 48 
Minn. 295. 

65. Tenn.—Cowan v. Donaldson,' 82 
SW. 457, 96 Tenn. 322. 

66. Mo.—^In re Albert, 30 Mo.App. 
. 664. 

15 CJ. p 219 note 65. 
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It has been held that, if the ground for a motion 
IS the failure of a nonresident plaintiff to gave se- 
cunty, as required by statute, before commencing 
suit, the motion should be supported by af&davit, 
verifying the facts necessary to sustain the mo¬ 
tion but there is authority to the contrary.^* 

Under some practice, where plaintiff fails to give 
security for costs before the summons issues, the 
remedy of defendant is by special appearance and 
motion to quash the summons, and not by motion to 
dismiss.®^ 

Mandamus to compel dismissal of a suit for want 
of security for costs is considered in the CJ.S. title 
“Mandamus” § 101, also 38 CJ. p. 645 note 37. 

c. Notice of Objection 

Generally, one should give notice of motion to dis¬ 
miss for want of security to an adversary Ignorant of 
the facts. 

Ordinarily, if notice of the motion is required 
by statute, it should be given ;70 but plaintiffs ac¬ 
tual knowledge of the motion may dispense with the 
necessity of giving him the notice.^i It has been 
held that, where plaintiff is in court when a motion 
by defendant to compel her, a nonresident, to fur¬ 
nish a surety for costs is granted, and a time is 
fixed by the court, and at the expiration of that 
time defendant shows that the order has not been 
complied with, it is not error to dismiss the action 
without further notice.72 


d. Hearing and Determination 

Dismissal should not be adjudged as to a defendant 
who has failed to apply for security for costs from plain¬ 
tiff, and slight evidence may overcome a prima facie 
case for dismissal. Treating security as filed in time 
may amount to granting an extension. 

It has been said that a party seeking dismissal 
for failure to furnish security for costs should sup¬ 
port his application with evidence.'^® Slight evi¬ 
dence, it has been said, is sufficient to overcome a 
prima facie case made by the party moving to dis¬ 
miss for a failure to give security for costs,'^^ 
Where the court treats the bond as filed in time, the 
ruling on the motion to dismiss is equivalent to an 
extension of time.75 

Dismissal should not, it has been held, be order¬ 
ed as to a defendant who has failed to apply for se- 
curity.76 

§ 173. Ground for Dismissal of Action 

a. In general 

b. Effect of failure to file security in 

time ' 

, a. In General 

Failure to furnish security for costs ordinarily constl- 
tvites ground for dismissal. i 

In most jurisdictions failure to file security foi 
costs IS a ground for dismissal Or abatement of the 
suit,77 under statutes which m some cases have 


67. Ark.—^Hardwick v. Campbell, 7 
Ark. 118—^Means v. Cromwell, 1 
Ark. 247. 

15 C J. p 218 note 66. 

68. Ariz.—Union Iron Works v. Ve- 
kol.Min., eta, Co., 89 P. 589, 11 
Anz. 47. 

69. Okl.—^Fowler v. Fowler, 82 P. 
923, 15 Okl. 529. 

7a Ark.—^Sleans v. CromweU, 1 Ark 
247. 

N.n. —^Bergh v. John Wyman Farm 
Land, etc., Co., 162 N.W. 281, 80 
N.D 168. 

15 C.J. p 220 note 68. 

A1t>8eiLoe of plaintiff and his attorney 
Where plaintiff commenced his 
cause of action m district court and 
deposited costs of about thirty dol¬ 
lars, which amount had been ex¬ 
hausted, it was error for court to 
dismiss cause on motion of clerk of 
court in absence of plaintiff or his 
attorney without making order re¬ 
quiring plaintiff within reasonable 
time to make deposit to cover unpaid 
costs or to file bond in lieu thereof. 
—Biendorf v. Thorpe, 188 P. 102, 77 
Okl 229. 

71. ND—Stewart v Dwyer, 138 N. 
W 990, 22 NJD 356—Cranmer v. 


Dlnsmore, 109 NW. 317, 16 N.D 
604. 

15 C J. p 220 note 69. 

72. N.D.—Cranmer v. Dinsmore, su¬ 
pra 

73. La—Norton v, Perez, App., 180 
^So. 878. 

I Oral exjaanation as Insnilloient 

Dismissing case as of nonsuit be¬ 
cause of plaintiff's failure to give se¬ 
curity for costs, on mere oral ex¬ 
planation, without introduction of 
supporting evidence, that defendant 
expected to incur expense in taking 
testimony of expert witness by depo¬ 
sition, was error—^Norton v Perez, 
La App, 180 So. 878 

74. Ill,—^Twining v Martin, 66 Ill 
167. 

15 C.J p 220 note 70. 

75. Iowa.—^Funk v. Church, 109 N W 
286, 132 Iowa 1. 

7a Utah—Castle v. Delta Land 4b 
Water Co., 197 P. 484, 58 Utah 137 
Judgment as nullity 
Where one defendant demanded 
that nonresident plaintiff file a cost 
bond, a judgment of dismissal is, 
as to defendant not demanding se¬ 
curity for costs, a nullity.—Castle v. 
Delta Liand & Water Ca, supra. 
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77. U S .—Ayera v. Conser, D.C.Tenn^ 
26 FSupp. 95. 

Colo—^Fleming v. Breitner, 216 Pi’ 
138, 73 Colo 350 

Idaho—^Neidhart v. Collins, 271 P 
821, 46 Idaho 769. 

Ky.—^Davis v. Davis, 206 SW. 623. 
182 Ky 470 

Miss.—Quinn v Louisville & N R. 

Co, no So 436, 144 Miss. 505 
NY.—^Thaler v. Margrey, 273 N.Y.S, 
200, 242 AppDiv 31 
Okl.—^Pried v. First Nat. Bank, 176 
P 900, 74 Okl 87. 

15 C J p 218 note 34. 

Immediate dismissal 

Court did not err in dismi&.-ilng ac¬ 
tions after finding poverty afiGldavits 
were untrue without giving reason¬ 
able time to give security for costs, 
where plaintiff at no time offered to 
give security,—^Hanson v. Kramer, 
292 P. 788, 131 Kan. 491, appeal dis¬ 
missed 52 set. 128, 284 U.S 585, 76 
L.Bd 606. 

Ordering uonsult 

(1) If nonresident plaintiff neg¬ 
lects to file security for costs under 
Pract. Act 9 206, within a reasonable 
time after due demand therefor and 
takes no steps to spped prosecution, 
court. In Its discretion, may order 



20 C.J.S. 


COSTS 


§ 173 


t>een construed as mandatory's and in others as 
merely directory,79 so that dismissal for failure to 
furnish security may rest in the sound discretion 
of the court,®® which will not be interfered with 
in the absence of abuse, as shown in the title Ap¬ 
peal and Error § 1637; although under statutes re¬ 
quiring security from a nonresident plaintiff and de¬ 
signed for the protection of the officers of the 
court, an action may not be dismissed for failure 
to file security on motion of defendant since under 
such statutes this is a matter with which defendant 
has no concern. 

Mere irregularities with respect to the furnishing 
of security do not warrant dismissal.®® Irregulari¬ 
ties consisting in a defect in the security filed are 
considered supra §§ 169 and 170. 

b. Effect of Failure to File Security in Time 

Failure to tilo security for costs within the time pre¬ 
scribed by statute or ordered by the court may general¬ 
ly be excused without dismissal of the action where 
plaintiff does file satisfactory security within a reason¬ 
able period after application has been made for dismissal 
of the action. 

The weight of authority is that the penalty of 
dismissal should not be visited on plaintiff merely 


for failure to file security within the designated 
time,®® especially where no prejudice results to the 
opposite party,®4 or where the case has been con¬ 
tinued by agreement to a date beyond that on which 
it was dismissed,and that, inasmuch as allowance 
of a motion to dismiss for failure to give security 
is merely a means of enforcing compliance with the 
requirement of the statute and the purpose of such 
statute is satisfied if secunty is furnished within 
any reasonable time, the court may in its sound dis¬ 
cretion refuse to dismiss the suit if plaintiff does 
furnish security although after expiration of the 
statutory period.®® Under statutes requiring se¬ 
curity for costs to be furnished under penalty of 
dismissal it is proper on defendant's motion for dis¬ 
missal to give plaintiff a reasonable time within 
which to furnish such security.®^ Where plaintiff 
fails to file security within the time fixed by court 
but tenders proper security before actual dismissal, 
the court may properly accept the security then 
offered and refuse to dismiss the case,®® at least 
where no prejudice has resulted to defendant from 
the delay,®® although where the security offered 
on motion to dismiss is defective, the case may be 
dismissed.®® The proceeding should not be dis- 


nonsuit.—Sheehan v. La Belle Co., 
105 A 449, 92 N J.Law 816 

(2) Where court grranted nonsuit 
unless nonresident plaintiffs filed 
security for costs, and Instrument 
filed was not In form prescribed by 
court rule nor witnessed and approv¬ 
ed by clerk, nonsuit became absolute 
on expiration of time fixed for com¬ 
pliance with court order.—Lambom 
V. Merchants’ Grocery Co., 154 SK 
94, 167 SC. 150 
Proteotixifir xifflLts of infant 
Dismissal With prejudice of suit 
by minor to enforce liabilities of 
stockholders of insolvent bank, be¬ 
cause insufficient bond was executed 
by next friend of minor, was errone¬ 
ous even if bond was msufflcient, 
since court had duty to Indicate the 
sort of bond court deemed proper 
and reguire the next friend to file 
it, so SIS to protect infant's rights.— 
Ellison V. Ward, 13 NE.2d 849, 294 
IllApp 197. 

78. Ala—^Bx parte State ex fel Alt¬ 
man, 188 So 685, 237 Ala 642 
79l Iowa—Arthaud v. Griffin, 217 IST 
W. 809, 206 Iowa 141. 

80u Utah—^Forbes v. Delta Land & 
Water Co., 193 P. 1097, 67 Utah 
200 . 

SI. Qa—^Hudgins v Hudgins, 185 S 
E. 870, 182 Ga 493. 

92. Mich— Schultz v Nickel, 231 N 
W. 676, 261 Mich 278. 

Omission to serve copy of bond for 
security for costs is irregularity not 


Justifying dismissal of action — 
Schultz V. Nickel, 231 N.W. 676, 261 
Mich. 278. 

83l Tex—^Bartlett v. Buckner, Civ. 

App, 295 SW. 214. 

Utah.—Castle v Delta Land & Water 
Co, 197 P 684, 68 Utah 137. 

16 C J. p 217 note 24. 

Slander 

Supreme court Is not inclmed to 
required dismissal of slander action 
for failure to comply with statute 
requlrmg filing of bond for costs 
where it appears that plaintiff in 
good faith originally has endeavored 
to comply with statute by filing un¬ 
dertaking when suit was commenced 
—Bried V. Superior Court in and for 
City and County of San Francisco, 79 
P 2d 1091, 11 Cal.2d 351 
84. Miss.—Wright V. Stanford, 67 
So. 289, 100 Miss. 866 
86. Tex—^Bartlett v. Buckner, Civ 
App, 296 SW. 214. 

86w Fla.—Thompson v. Grosslaub, 
147 So. 861, 109 Fla 660. 

87- N D —Qumn Wire & Iron Works 
V. Boyd, 202 N.W. 862, 62 N.D 278 
SD.—^Keaimes v. Chicago, M & St 
P. Ry. Co, 171 NW. 86, 41 S D. 
409. 

Utah —Forbes v Delta Land & Water 
Co, 193 P. 1097, 67 Utah 200. 

88ii Ariz.— Yaxi Denburgh v. Superior 
Court m and for Maricopa County, 
36 P 2d 793, 44 Anz 306. 

Iowa—^Arthaud v Griffin, 217 N.W. 
809, 205 Iowa 141. 
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Bight to file security as continuing 
up to time of dismissal 
Where, on date of hearing of mo¬ 
tion to dismiss for failure of sure¬ 
ties to justify, plaintiff deposited 
cash in lieu of bond, summary dis¬ 
missal after filing of cash deposit 
was unwarranted, plaintifTs right to 
file required security continuing up 
to time of actual dismissal—Potter 
V. Heamey, 226 P 212, 26 Ariz. 409. 
88. Miss.—^Bond v. Hattiesburg 
American, 172 So. 609, 178 Miss. 
122 . 

Delay of year 

Delay for almokt a year after 
granting of rule for security for 
costs did not Justify court in striking 
affidavit of poverty and dismissing 
cause, in absence of showing that de¬ 
fendant was prejudiced by delay.— 
Bond V. Hattiesburg American, 172 
So. 509, 178 Miss 122. 

90. Ariz —^Ream v. Superior Court 
In and For Maricopa County, 89 P. 
2d 1067. 

Bona fide attempt to comply with 
order 

Where defendant excepted to sure¬ 
ties and court granted time in which 
to file new bond, whereafter, within 
time, plaintiff filed undertaking with 
same sureties which was identical 
with first bond with exception of 
dates and notary public before whom 
sureties appeared, action was not 
dismissible on ground that plaintiff 
had made no attempt to file under¬ 
taking as required by statute, 4ti8l 
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missed if security for costs is filed within the time 
directed by the court^i 

§ 174. Reinstatement after Dismissal 

The court may, and in a proper case should, set 
aside an order dismissing a case for fadure to furnish se¬ 
curity for costs. 

The courts have power on good cause shown to 
reinstate a cause dismissed for failure to gfive 
security for costs,® ^ especially where plamtiff would 
be prejudiced seriously by a refusal so to do;®® 
but such action on the part of the court seems to be 
largely a matter of discretion,and relief should 
not be granted if there is any unnecessary delay m 
making the application,®® An application for rein¬ 
statement, made before the adjournment of the term 
at which the dismissal was entered and while the 
record was still under the control of the court, is 
made in time;®® and if accompanied by proper ten¬ 
der should as a rule be granted.®^ 

§ 175, Stay of Proceedings 

Where plamtifT falls to furnish security for costs, 
stay of proceedings until he does so may be mandatory 
or permissible under different statutory provisions. 

Under the statutes and rules of court of some 


jurisdictions, an order to give security for costs 
operates to stay all further proceedings until the 
required security is given,®® and statutes providing 
that all proceedings “must” be stayed pending the 
furnishing of security for costs have been construed 
as mandatory;®® in other jurisdictions an order re¬ 
quiring security for the payment of costs may be en¬ 
forced by staying proceedings until compliance 
therewith and in still others the remedy for fail¬ 
ure to file security for costs is by motion either for 
a stay of proceedings or for a dismissal.® Under 
statutes permitting dismissal for failure to furnish 
security for costs, plaintiff may not complain of 
suspension of proceedings.® 

A defendant entitled to a stay of proceedings for 
plamtifFs failure to furnish security must, if he 
desires to avail himself of such privilege, himself 
apply therefor.4 

Where plaintiff is not notified of an order requir¬ 
ing him to furnish security, the court may proper¬ 
ly proceed with the tri^ without the furnishing of 
security for costs, and where defendant was ready 
for trial and unprejudiced by the absence of securi¬ 
ty, he may not get a remand for absence of securi¬ 
ty.® 


trial court should have passed on 
suffliciency of sureties to execute sec¬ 
ond bond; and where exception to 
justification of sureties had been 
sustained because sureties had not 
appeared to justify until eleventh 
day, the tenth day fallingr on Sun¬ 
day, second bond was sufficient com¬ 
pliance with statute and order of 
court to permit action to go to 
trial on merits, especially where, aft¬ 
er dismissal of action for insufficien¬ 
cy of second bond, plaintiff would be 
prevented by statute of limitations 
from commenclngr new action—^Bried 

V. Superior Court in and for City and 
County of San Francisco, 79 P 2d 
1091, 11 Cal.2d 861. 

91. Tenn,—State ex rel Van Scoyoc 
V State, 108 SW.2d 26, 171 Tenn. 
367. 

Tex—Ma^roulrk v. Klas, 28 S.W.2d 
488. 

gjllng* cost bond after habeas eorpus 
trial 

Refusing habeas corpus to prison¬ 
er in custody xmder extradition war¬ 
rant was held not error, althou^rh de¬ 
manding state had failed to furnish 
cost bond until after habeas corpus 
trial, where proper bond was execut¬ 
ed and filed shortly after trial under 
order of court requiring posting of 
such bond within given time on pen¬ 
alty of haying petition sustained — 
State ex rel. Van Scoyoc v. State, 103 
SW.2d 26, 171 Tenn 357. 

Whore seouxlty is filed within ex¬ 
tended period allowed by court, case 


should not be dismissed—^Herts v 
Superior Court of City and County of 
San Francisco, 169 P. 258, 85 Cal 
App. 83. 

93. WVa—George v. Kittle, 136 
S.E 900, 102 W.Va. 618. 

16 G J. p 220 note 77. 

At next term 

Motion to set aside dismissal for 
failure to give security for costs may 
be granted for good cause at term 
following dismissal—George v. Kit¬ 
tle, 186 S.E. 900, 102 W.Va. 613. 

93L Tex.—^Frazer v. Moore, 67 S. 

W, 427, 28 TexCiv.App. 427. 

16 O.J p 220 note 78 

94. Mich—Gifford v. Roberts, 84 N. 
W. 465, 126 Mich. 408 

Tex.—Cook V. Boss, 46 Tex 263. 

96. U.S—^Lindsay v. Twining, CC. 
DC., 15 F.CasKo 8,867. 1 Cranch 
C.C 206. 

N.Y.—^Lyon v. Park, 18 N.E 863, 111 
N'T 860. 

16 C J p 220 note 80. 

96. lowar—Randolph v Des Moines 
Cottage Hospital, 103 N’W', 167 

97. >Miss.—^Meeks v Meeks, 126 So. 
189, 166 Miss. 633. 

98. Porto Rico—^Tomjos v Fernan¬ 
dez, 6 Porto Rico Fed. 171- 

16 C J. p 220 note 82 

99. Cal—Gadette V Recorder's Court 
of City of Fast San Diego, 199 P 
817, 63 Cal«App 72 

Idaho.—^Duff V, Fardley, 187 P. 1081, 
32 Idaho 736. 
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X. N T.—^Banes v. Raney, 86 N.B. 71, 
192 N.Y. 286. 

15 C.J. P 221 note 88. 

3. Minn.—Henry v. Bruns, 45 N.W. 
444, 43 Minn. 295. 

3. Cal.-»Shell Oil Co. v. Superior 
Court in and for Sonoma County, 
37 P.2d 1078, 2 Cal.App.2d 348, mod¬ 
ified in other respects 42 P.2d 1049, 
5 Cal.App.2d 480. 

I^aok of express provision for sus¬ 
pension 

Under statute providing that libel 
actions should be dismissed where 
plaintiff did not furnish adequate 
cost bond, and failing expressly to 
provide for suspension, plaintiff could 
not complain that actions were sus¬ 
pended until bond was filed.—Shell 
Oil Co. V Superior Court in and for 
Sonoma County, supra. 

4w Mont —^Middle States Oil Corpo¬ 
ration V Tanner-Jones Drilling Co.. 
235 P. 770, 73 Mont, 180. 
Application by oodefendant insnfll. 
oient 

Demand for security for costs, pur¬ 
suant to Rev.Codes 1921 6 9807, made 
by codefendant sheriff and his bonds¬ 
man, in which defendant did not par¬ 
ticipate, was held not to operate to 
stay proceedings between plaintiff 
and defendant.—Middle States OH 
Corporation v, Tanner-Jones Drilling 
Co., 236 P. 770, 78 Mont. 180. 

6. La—Collins Plano Co. v. Zlegeler, 
138 So. 580, 18 LaApp. 734. 
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NoncompUance of coplaintiff. Where plaintiff 
has coftiplied with a mle for security for costs, fail¬ 
ure to comply of a coplamtifF, joined as party de¬ 


fendant by reason of failure to come in voluntarily 
as a plaintiff of record, will not warrant stay of 
proceedmgs as against the complying plaintiff.® 


H. LIABILITIES ON SECUEITY AND ENFOECEMBNT THEREOF 


§ 176. Liabilities on Bond, Undertaking or 
Recognizance 

Ordinarily, the surety on a bond, recognizance, or 
undertaking is liable for costs on plaintiff’s nonsuceess 
but net If plaintiff susceeds, although exceptions to this 
rule occur In equity. The practice differs as to exhaust¬ 
ing remedies against the principal before proceeding 
against the surety. 

The surety on a cost bond expressly condition¬ 
ed for payment of items if not paid by plaintiff is 
liable therefor where plaintiff does not pay such 
itemsJ Ordinarily, however, the surety on a bond, 
recognizance, or undertaking, is not liable for costs 
where plaintiff is successful;® but the fact that 
plaintiff is successful on the' trial will not ex¬ 
onerate the surety from liability for costs, where 
the judgment in his favor is reversed;® and after 
reversal the trial court may enter judgment against 
plaintiff and his sureties for the costs of the trial 
Under the rule in equity permitting award of costs 
as the discretion of the chancellor may approve, 
without regard to the success of the suit, as con¬ 
sidered supra § 10, a surety for costs undertakes 
with reference to such discretionary power and 
may be held liable even though his prinapal suc- 
ceeds.ii 

Where the security for costs tendered is not ac¬ 
cepted, the surety is not liable because the bond 
never goes into effect.!^ It has been both assert- 
ed^® and denied^^ that one who voluntarily be¬ 
comes a surety in a case where security is not re¬ 


quired by law can be held liable for costs. A non¬ 
suit renders the surety liable.^® 

Where a decree erroneously fails to provide for 
payment of costs by the proper party, the surety 
for costs may not on his motion be relieved of li¬ 
ability for costs without first securing amendment 
of the decree.!® 

One signing a cost bond may be held liable there¬ 
on, although his name does not appear as surety in 
the body of the bond.!*^ 

Steps fixing liability. If the bond is condition¬ 
ed that plaintiff will pay on demand the costs 
awarded against him, such demand is necessary to 
render the surety liable.!® There is some difference 
in the holdings as to the necessity of exhausting 
the remedy against a plaintiff in order to fix the 
liability of the surety. In a number of cases it is 
held that the surety is immediately liable on re¬ 
covery of judgment for costs against his principal, 
and that proceedings to recover from him may be 
instituted without suing out execution on the judg¬ 
ment.!® In others, however, an exhaustion of reme¬ 
dies against the principal is held necessary to fix 
the surety*s liability.®® 

§ 177. - Discharge of Sureties 

Ordinarily, the court may not release a surety for 
costs without consent of the obligee, and the surety 
IS generally not discharged by transfer or consolidation 
of actions nor by death of plaintiff without abatement, 
although he is generally discharged by a decree for 


a Tex —^McPhall v. Scarborough, 
CivApp, 16 SW.2d 858. error dis¬ 
missed. 

7. La—Salmon v. Martin, App , 164 
So 345. 

a Tenn—^rren v. Breed, 2 Coldw 
465 

15 C J P 226 note 96. 

9. NT—^Ball V Gardner, 21 Wend 
270 

Wash —State v Jefferson County 
Super. Ct, 144 P 292, 82 Wash. 361. 

15 C.J. p 226 note 97. 

10. Wash —State v Jefferson Coun¬ 
ty Super Ct, supra. 

11. Tenn.—^Allison v Stephens, 2 
Head 261 

15 C J p 226 note 1, 

12. N.T.—Remington V. Wester- 
mann, 21 Hun 440. 


13. Ohio —Noble v. Markley, Wright 
177. 

15 C J p 226 note 8. 

14. Me.—Crossman v. Moody. 26 Me 
40. 

Miss—^Nichols V. Gulf, etc., R. Co., 
36 So. 192, 83 Miss 126. 

16 C J p 226 note 4. 

15. Mo —^Hamiltons v. Moody, 21 
Mo 79 

16 C J* p 226 note 6 
la TTS.—^The Harbour Trader. DC 
N.Y., 8 FSupp 760. 

ConflscatlosL of vessel 

Surety which gave bond for costs, 
under decree which did not provide 
for sale of vessel, which would have 
furnished funds available to meet 
costs, but directed marshal to turn 
over forfeited vessel to coast guard, 
was not entitled to return of deposit 
on ground government was liable for 
costs, where decree omitted reference 
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thereto and failed to provide that 
costs must be paid by government 
before securing vessel—^The Harbour 
Trader, supra 

17. La—^Tatum v Toledo Scale Co., 
App, 187 So. 836. 

One neither party nor witness 

If cost bond is signed by person 
who IS not party to suit and not 
witness to signatures, person will 
be held to have signed as “surety," 
although his name was not set out 
in body of bond.—^Tatum v. Toledo 
Scale Co, supra. 

18. NT.—^Nelson v. Bostwick, 6 Hill 
37, 40 AmD 310. 

19. U S.—^McClaskey v. Barr, C.C. 
Ohio, 79 P. 408. 

16 C.J. p 227 note 34. ^ 

aa Tenn.—^Boyles v. Blair, 7 Yerg^ 
279. 

15 aj. p 227 note 26. ' 
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plaintriT without award of costs against him, by dismissal 
of the action, or by substitution of a new party plaintiff. 

A court cannot release a surety for costs 
without consent of the party for whose benefit 
he became surety.^^ It has been held that the 
surety is not released by a transfer of the cause 
by consent of the parties from a county to a 
circuit court,22 or from a state to a federal court ;23 
by the consolidation of suits ,24 by the mere chang¬ 
ing of the issues in the pleadings,-25 by the perma¬ 
nent removal of plamtiff from the state pending 
suit;26 by the death of plaintiff without abatement 
of the action,27 as on the death of plaintiff during 
suit and the insolvency of his estate ;28 by moving 
for new security,*29 nor by the giving of an addi¬ 
tional bond.29 A surety is not released from the 
payment of costs already accrued by the taking of 
the pauper oath by plaintiff,nor of costs there¬ 
after accruing, where no motion is made for re- 
lease.22 An indorser of the writ of a nonresident is 
not released by plaintifFs becoming a resident of the 
staters Partial payment on a judgment does not 
entitle the sureties to pro rata abatement of their 
liability.24 On the death of a surety his estate is 
bound for costs accruing both before and after his 

death.25 

On the other hand, the following facts have been 
held sufficient to discharge the surety: Dismissal of 
the action ,26 a decree for complainant failing to 


award costs against him,’27 the substitution of a 
new party plaintiff in heu of the original one;®® 
or a submission to arbitration of the subject matter 
of the suit,®® although there is authority to the con- 
trary.40 Where plaintiff obtains judgment for 
a certain sum and costs, although the case is re¬ 
tained for future disposition of a counterclaim 
therein, and the claim is compromised and an 
agreement made that plaintiff pay costs, the surety 
is not liable therefor,4i Where a firm of attorneys 
continues of record as representing plaintiff, al¬ 
though their partnership has been dissolved, service 
of notice to'take off default on one of them as a 
member of another firm which now represents 
plaintiff will not discharge the liability of the origi¬ 
nal firm as indorsers of the writ42 

§ 178. — Accrual or Release of Liability 
by Breach or Performance of Con¬ 
ditions 

Liability of a surety for costs ordinarily accrues on 
entry of Judgment for costs. 

It has been held that liability does not accrue 
until rendition and entry of judgment for costs,4® 
because until such judgment a suretj^s liability can¬ 
not be ascertained,^^ nor will a statute of limitations 
begin to run against him imtil the time when such 
judgment is actually entered but where the form 
of security given is mdorsement of the writ, it 


21. KC.—^Holder v. Jones, 29 N.C. 
191. 

15 C J. p 228 note 42. 

22. Tenn—^Broyles v. Blair, 7 Yerg, 
279. 

23. ITS—^Pullman’s Palace-Car Co. 
v. “Washburn, CC.Mass, 66 P. 790, 
affirmed, 76 F. 1006, 21 C C.A. 698. 

24. La—^Lotz v Polizzotto, App, 
161 So 901, rehearinsr denied 168 
So. 428. 

8ar0ty*s positiOB, undamaged by coat- 
soUdatioii. 

Consolidation of suits did not re¬ 
lieve surety for costs from liability 
for fee allowed expert witness and 
assessed as part of cost of suits, 
especially where consolidation was 
aerreed to by parties to suits and 
surety’s position was not thereby al¬ 
tered or prejudiced—^Lotz v. Polis- 
zottc, supra 

25. Mo —Schawacker y McLaughlin, 
40 SW. 935, 139 Mo. 333 

26. Mass.—^Proprietors Merrimack 

Kiver Locks, etc v. Reed, 8 Mete. 
146 

27. Ark—S Fidelity & Guaranty 
Co, V. St. Lfouis, I. M & S. Ry 
Co, 204 SW. 416, 135 Ark 1. 

Fntipre costa 

Under cost bond of nonresident 
plaintiff given under and m language 


of Kirby’s Dig S ®59, surety con¬ 
tinues liable for costs accruing aft¬ 
er death of plaintiff and revivor of 
action in name of his special ad¬ 
ministrator appointed under § 6298, 
the latter being relieved from liabil¬ 
ity for costs by § 6300—S. Fi¬ 
delity & Guaranty Co, v. St Louis, I 
M. & S Ry. Co., supra 

28. Me—Blake v Hill, 14 Me. 417 
—Philpot V. McArthur, 10 Me 127. 

15 CLJ p 228 note 47 

29. Ohio.—Standard Pub, Co. v. 
Bartlett, 8 Ohio Dec, Reprmt, 76, 
5 Cinc.LBul 601 

15 C.J. p 228 note 48. 
sa US—^McClaskey v. Barr, CC. 
Ohio, 79 F 408 

JXo order rel6«siiig original aureties 
Mo.—Tiede v. Fuhr, 229 S,W 821, 208 
Mo App 5. 

31. Tenn—^Kincaid v. Sharp, 3 Head 
161—^Lovelace v. Smith, 8 Baxt 
263 

32. Tenn—Crider v Lifsey, 10 
Heisk 466—Grills v Hill, 2 Sneed 
711. 

33. NH—^Heywood v. Benton, 61 H. 
H 804 

34. U.S.—^Babbitt v. Shields, Mo., 
101 U.S. 7, 26 L.EId, 820. 

15 C.J p 228 note 63. 
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35. U.S—^Fewlass v. Keeshan, Ohio, 
88 F 673, 32 CCA 8—MoClaskey 
v. Barr, C.C.Ohio, 79 F. 408. 

15 C.J. p 228 note 64. 

36. Mo —^Hollingsworth v. Matthews, 
19 Mo 406 

15 C.J P 228 note 56. 

37. Tenn—^Woolfolk v Woolfolk, 69 
S.W2d 1089, 167 Tenn 362. 

38. Mo .—"Bx p. James, 69 Mo 280. 

15 C J. p 228 note 56 

39. Mich— T>-xnn v. Sutliff, 1 Mich. 
24. 

4a N.H.—Shepley v. Story, 3 N.H. 
63. 

41- N.C.—Smith V. Arthur, 21 S.B 
696, 116 N.C. 871. 

42. Mass.—Johnson v. Sprague, 66 
NB 422, 183 Mass. 102 

43. U.S.—Fewlass v. Keeshan, Ohio, 
88 F. 673, 82 CC.A. 8—McClaskey 
v Barr, CC.Ohio, 79 F. 408 

16 C J. p 228 note 61. 

44. Ala—^Dow Wire Works Co. v. 
Bngelhardt, 33 So. 817, 186 Ala. 
608. 

45. US—^Fewlass v. Keeshan, Ohio, 
88 F. 673, 32 C.CA. 8. 

16 C J p 226 note 6. 
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seems that liability is incurred at the time of in¬ 
dorsement.^® The release or discharge of the sure¬ 
ty generally has been considered in the precedmg 
section. 

§ 179. Extent of Liability 

a. In general 

b. Costs m trial court 

c. Costs on review 

a. In General 

Broadly speaking, a surety for costs Is liable to the 
extent of, but not beyond, the reasonable implications 
of his contract as interpreted in the light of applicable 
statutes. 

The surety is never liable beyond the reasonable 
implication of the contract into which he has en¬ 
tered, which must in all cases speak for itself, 
the surety standing on its literal terms and fair in¬ 
ferences therefrom; and where his obligation is set 
forth and his liability defined in the agreement, no 
far-fetched equities or over-strained constructions 
are allowable against him;^^ xior, without his con¬ 
sent, can his Lability properly be enlarged beyond 
Its legal scope by a resort to extraneous matters.^® 
One who undertakes to pay defendant all the costs 
that may accrue to him at the suit of plaintiffs is 
not liable for the costs incurred by a cross action 
against plaintiff.^® An indorser is not liable for 
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costs incurred in a different proceeding from that 
in which he indorsed the writ.®® 

Where the cost bond has been exhausted by judg¬ 
ments for costs, there is no further liability.®^ 

Under bonds broadly conditioned to pay all costs, 
the surety may be held liable for any costs accruing 
in the past.®2 

The extent of the suret 3 r’s liability on the bond 
will not be reduced by failure of the clerk of court 
to make formal motion for a bond including costs as 
well as other items, if the bond as given did in terms 
include costs.®® 

b. Costs in Trial Court 

Ordinarily, a surety Is liable only tor Items properly 
chargeable as costs and for costs awarded against his 
principal and made by the adverse party, although the 
contract or statute may be so broad as to render the 
surety liable for all costs In the trial court. 

The liability of the surety includes costs in the 
trial court,®^ and the amount and items of costs 
which may be recovered on the bond against the 
surety depend very largely on the wording of the 
bond and the statute under which it is given The 
surety is, of course, not bound to pay any items of 
expense which cannot legitimately be taxed as 
costs.®® Ordinarily, the bond includes only costs 
made by defendant himself,®® and not those made by 
plaintiff,®'^ nor those incurred in a cross action 
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4a Me —Oliver v, Blake, 24 Me. 
358^Tliomas v. Washburn, 24 Me 
226 

Ohio —Standard Pub. Co v. Bart¬ 
lett, 6 Ohio Dec., Bepnnt, 966, 9 
Axn.L.Rec. 68 
16 C.J. p 226 note 7. 

47. Kan —Ryan v. Williams, 29 Kan. 
487. 

4a Kan —^Ryun v. Wilhams, 29 
Kan 487. 

Mo—Schawacker v. McLaufirhhn, 40 
S.W. 935, 139 Mo. 333. 

49. Ky—Norton v. Anderson, 6 Ely. 
Op. 331. 

sa N.H—^Benway v. Wood, 20 A. 
981, 66 N H. 826. 

51. Tenn—^Brown v. Brown, 296 S 
W. 366, 156 Tenn 630 

sa Mo—^Vermillion v. Coleman, 262 
S W 431, 216 Mo App. 239. 

Costs of former action. 

Where surety in cost bond obligat¬ 
ed himself to pay ail costs that had 
accrued or that would thereafter 
accrue in named cause, costs of judg¬ 
ment rendered against original plain¬ 
tiff on former appeal were costs 
which had accrued in such action, 
and were within condition of bond. 
—Vermillion v. Coleman,, supra. 


53. La.—Salmon v. Martin, App. 
164 So. 345 

Bond p3elmarlly for witness fees of 
expert 

La—Salmon v. Martin, supra. 

54. Miss—Victory Sparkler & Spe¬ 
cialty Co. V Price, 111 So. 437, 146 
Miss 192, 50 ALR 1464 

55y Ga—Jones v Rountree, 74 S 
H 1096, 11 GaApp. 181. 

16 C J p 226 note 13 
Fees of expert witnesses 
A surety on a cost bond is not re¬ 
lieved from liability for the fees of 
an expert witness assessed as part 
of the costs, on ground that expert 
was not appointed by court and was 
not entitled to have his fee assessed 
as part of cost, when bond recited 
that it had been required to cover 
fee to i)e allowed expert on ground 
that witness was employed under 
agreement and not by order of 
court, on ground that witness was 
not sworn as expert witness, where he 
rendered services before suits were 
tried, and did not testify because suits 
were dismissed, on ground that he 
was not summoned to testify, where 
terms of agreement did not require 
him to be summoned, on ground that 
he did not contribute to dismissal of 
suits, where plaintiff dismissed suits 
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mainly because of information sup¬ 
plied by expert, or on ground of fail¬ 
ure to itemize costs of suit where 
reviewing court was satisfied that 
Itemization and proof were suflicient. 
—^Lotz V Polizzotto, La App , 161 So. 
901, rehearing denied 163 So 428 
5a N.C.—Smith V Arthur, 21 S. 

H 696, 116 N.C 871 
16 C.J p 226 note 15. 

67- Tenn —Woolf oik v. Woolf oik, 69 

SW.2d 1089, 167 Tenn. 362 
16 C.J, p 226 note 16. 

Rule as appUcabla In eqmty and un¬ 
der statute 

Statutes providing that costs ac¬ 
crued at instance of successful par¬ 
ty, which cannot be collected out of 
other party, may be recovered, on 
motion, against successful party 
permit such motion to lie only 
against successful party and not 
against his surety, and where com¬ 
plainant IS successful party and ob¬ 
tains decree against defendant for 
costs which IS returned nulla bona, 
surety of successful complainant 
cannot be compelled to pay costs ac¬ 
crued at Instance of complainant. In 
other words, surety is not liable for 
complainant's costs adjudged against 
defendant, and such rule prevails in 
equity as well as at law.—^Woolfolk 
V. Woolfolk, supra. 
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against plaintiff but the surety may bind him¬ 
self to pay all costs made m the cause of whatever 
nature, and he has been held so liable on some 
bonds, 5® including liability for costs on defendant’s 
cross petition.®® It has been held that, although 
there were some costs included m the judgment in 
an action on a cost bond that did not go to plain¬ 
tiffs, such items cannot be inquired into on appeal 
where they are not put in issue by the pleadings, 
and it has also been held that, if a cause is removed 
from a state to a federal court, the indorsement 
covers costs made in both courts. ®2 A bond bind¬ 
ing the obligor to pay all costs decreed against a 
third person m a suit against the obligor and an¬ 
other as trustees refers to costs which the third 
person had or would incur in the suit while the at¬ 
titude of the parties remained unchanged, but it 
does not bind the obligor to pay costs when the third 
person became hostile to him.®® If a designated 
amount is named in the bond, the amount recover¬ 
able of the surety is limited thereby.®^ On re¬ 
moval of plaintiff pending suit the bond given 
should include costs that had accrued before remov¬ 
al.®® A surety for costs is liable for costs, which 
accrue after the amendment of the pleadings, even 
though amendments are made after he has become 
surety.®® 

The liability of a surety on an appeal bond for 
costs made m the trial court is considered infra § 
339. 

c. Costs on Beview 

Under the terms of the bonds and statutes applica- 
blSf a surety below may or may not be liable for costs 
on review. 


There is some diversity of opinion, due to some 
extent to the wording of the statutes, as to whether 
costs of appeal are items recoverable against a sure¬ 
ty or an indorser. In a considerable number of 
cases It has been held that costs made on appeal to 
an intermediate court are taxable,®*^ So, in others 
it has been held that costs made on appeal to the 
court of last resort are also recoverable against the 
surety or the indorser;®® but the contrary has been 
held,®® although even m the latter type of juris¬ 
diction both costs below and costs on appeal have 
been allowed against the surety below in chancery 
cases.7® 

The costs accruing on a writ of certiorari 
or on a writ of review "^2 have been held not recov¬ 
erable against a surety or an indorser, being inde¬ 
pendent and original proceedings. 

§ 180. Liability on Indorsement of Writ or 
Declaration 

Generally speaking, the Indorser of a writ or declara¬ 
tion IS liable on nonsuit of plaintiff but not if plaintiff 
IS successful. The practice differs as respects the neces¬ 
sity of exhausting remedies against the principal before 
proceeding against the indorser. An action on the In¬ 
dorsement has been held an available remedy in addition 
to a motion. 

Ordinarily, the indorser of a writ or declaration 
is not liable for costs where plaintiff is success¬ 
ful.'^® A nonsuit renders the indorser liable.'^^ 

An action at law lies to enforce the obligation 
of a surety who beconaes such by indorsement of the 
summons pursuant to statutes providing that the 
obligation of the surety becomes complete on his 
indorsement of summons or complaint, and other 


58. Ky—^Norton v. Anderson, 6 Ky, 
Op. 331. 

69. XT S.—^McClaskey v. Barr, C.C 
Ohio, 79 F. 408 

N.C.—^Wilson V, Hudspeth, 14 N.C. 
67. 

16 C J. p 226 note 18. 
eo. Wyo—•Wyominir Central Irr. Co 
V. Laporte, 188 P. 860, 26 Wyo. 
622 

Mo.—Klpar V. Growney, 90 SW. 
119, 114 Mo App. 675. 

ба, tr.S—Sawyer v. Williams, C,C. 
Md., 72 P, 296—Pullman’s Palace- 
Car Co. V. Washburn, C C Mass , 66 
P. 790, affirmed 76 P. 1006, 21 ac A 
598. 

15 C.J P 227 note 22. 

63. Va—^Miller v. Turner, 68 SB 
1007, 111 Va. 841. 

64. Tenn.—^Bolinger v. Gordon, 11 
Humphr 61. 

65. Ala.—^Bx p Louisville, etc., R 
Co., 27 So. 239. 124 Ala. 647. 

бб. Mo.—Schawacker v. MclAughlin, 
40 S.W. 936, 139 Mo. 833. 


Tenn —^Lovelace v. Smith, 8 Baxt 
268. 

67. XJ.S —^McClaskey v. Barr, C C 
Ohio. 79 P. 408. 

16 C J. p 227 note 28. 

68L Miss—^Victory Sparkler St Spe¬ 
cialty Co V. Price, 111 So 487, 146 
Miss. 192, 60 ALR. 1454. 

15 C.J p 227 note 29. 

On xievaxsal of decree for com¬ 
plainant, his bond is liable for costs 
below and on appeal, and decree is 
against principal and surety—Victo¬ 
ry Sparkler & Specialty Co. v. Price, 
supra. 

69. Tenn —Sullivan v. Tlgert, 1 
Tenn App 262. 

WVa—State v Oxley. 120 SB. 888. 

96 W.Va. 160 
15 C jr p 227 note 80. 

70, Tenn.—Slatten v. Mitchell, App., 
124 SW.2d 810—Smith v Prichard, 
App, 122 SW.2d 829—Sullivan v. 
Tigert, 1 Tenn.App. 268 

Agreement in lien of cost bond 
Where complainant instituted suit 


on oath in forma pauperis and dur¬ 
ing pendency of cause in chancery 
court made written stipulation and 
agreement in lieu of cost bond for 
any and all costs taxed against her 
in the cause and pledged certain 
property to secure payment on such 
amount, costs of appeal would be 
paid out of proceeds of property thus 
pledged on same principle and to 
same extent that surety on prosecu¬ 
tion bond below is liable for costs of 
appeal —Smith v. Prichard, Tenn. 
App., 122 S.W 2d 829. 

71. Ala.—^Hilliard v. Brown, 16 So. 
606, 103 Ala. 818. 

N.T.—^Fenno v. Dickinson, 4 Den. 84. 

TflL Mass.—^Bly v. Forward, 7 Mass. 
25. 

NH.—Sanford v Candia, 64 N.H. 419. 

73. Maas.—^Fairbanks v. Townsend, 
8 Mass. 450 

16 C J. p 225 note 96. 

74. Mass.—Talbot v. Whiting, 10 
Mass. 859. 
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statutfes providing for entry of judgment against 
the surety on motion have been construed as afford¬ 
ing a remedy merely cumulative and not exclusive.'^s 

Stefs fixing liability. In some jurisdictions it is 
held that the indorser is liable immediately on re¬ 
covery of costs against his prinapal,76 although in 
others exhaustion of remedies against the principal 
is prerequisite to fixing the indorser’s liability.77 
Reasonable diligence must be used;78 and for this 
purpose It has been held that the execution should 
be sued out within a year from the time the judg¬ 
ment was rendered,79 and that the return should 
show the inability or avoidance of the original 
plaintiff but it has been held that the indorser is 
liable to defendant for its costs, although the ex¬ 
ecution is not sued out within a ye^r from the judg- 
ment.8^ A return of non est inventus made and 
dated before the return day does not render the in¬ 
dorser liable and if the execution is delivered 
to an officer after the court has adjourned on the 
return day, his return of non est inventus will not 
charge the indorser.ss 

§ 181. Sununary Remedies against Sureties 

Under the practfce In some Jurisdictlonei costs may 
be collected against a surety on motion made In the orig¬ 
inal proceeding and based on a Judgment expressly 
rendering the surety liable for costs, the surety being 
regarded as a party to the record. 

Some cases have taken the view that a surety by 
binding himself to pay the costs becomes a party to 
the record, and is as effectually bound by the judg¬ 
ment of the court as if he were a party to the suit,®^ 
and under some statutes or rules of court judgment 


§ 181 

may be rendered against the surety or execution is¬ 
sued against him immediately on rendition of the 
judgment against plaintiff,^6 although where the 
judgment does not expressly recite the liability of 
the sureties for costs they are not liable merely be¬ 
cause they signed and filed a bond for costs, but 
suit should be brought to enforce the liability of the 
bond 86 Some statutes or rules of court expressly 
authorize the summary enforcement of the surety’s 
liability by rule or motion in the original cause.87 
A motion or rule is necessary where this method of 
enforcement is prescribed by statute ;88 and where 
the record fails to show that such motion was made, 
no intendment can be indulged in favor of the 
court’s jurisdiction in order to support the judg¬ 
ment. 8 9 It has been held that the motion should be 
made in the trial court; and that an appellate court 
has no power to render any judgment directly 
against the surety; but where a judgment for costs 
against a party is rendered on appeal, it seems that 
the cause need not be remanded, because the certifi¬ 
cate of the judgment rendered by the appellate court 
is a sufficient basis on which to move in the court 
below.80 Some decisions hold that no notice of the 
motion is necessary ;9i but it should, of course, be 
given when expressly required by statute.82 The 
motion should be made before the costs are taxed,83 
but it will be in time if made when the successful 
party moves for judgment.84 it has been said that 
on the motion every fact should appear of record 
necessary to insure a recovery,8 5 and that nothing 
will be taken by intendment.86 The name of the 
person in whose favor the judgment against the 
surety is asked need not be alleged 87 An affidavit 


75. S D —Brandt v. Burke, 164 N.W 
1083, 89 SB 414. 

76- N.H—^Woodward v. Peabody, 89 
NH. 189 

15 C.J. p 227 note 84. 

77. Me.—^Neal v. Washburn, 24 Me 
831—Wilson v- Chase, 20 Me. 885 

15 C J. p 227 note 35. 

78- Me,—^Merrill v- Walker, 24 Me. 
287. 

16 C.J. p 228 note 86. 

79. Me.—Neal v. Washburn, 24 Me. 
331. 

15 C.J. p 228 note 37. 

aa Me.—Wilson v. Chase, 20 Me. 
885. 

15 C J. p 228 note 38. 

81. Mass—^Miller v. Washburn, 11 
Mass 411 

88, N.H—^Hesr^ood v. Benton, 61 N 
H. 864—Chadboume v. Hodgdon, 1 
NH. 859 

83. N.H—Blaisdeil v. Sheafe, 6 N. 

H. 201. 


84. Mo —Schawacker v. Mcliauzhlin. 
40 S.W. 986, 189 Mo. 888. 

15 C J*. p 229 note $4. 

85. Iowa.—^Rogrers v. Western Mut. 
Life Assoc, 99 NW. 589, 123 Iowa 
722. 

15 C.J. p 229 note 65. 

86. '^'ex —^Raznsel v Miller, Civ App., 
202 SW 1050. 

87. Ala—^Barton v. McKinney, 8 
Stew. & P. 274 

15 C J. p 229 note 66. 

Costs as properly fixed by ohanoellor 
Where bond provided that plain- 
tllE would abide by any order, direc¬ 
tion, or decree which should be'made 
against him by chancellor for pay¬ 
ment of costs, its condition was for 
payment, which could only be fixed 
by chancery, and not at law, even 
thouffh bond was not in language of 
rule 207.—^Bngelhard v, Schroeder, 

123 A. 105, 95 NJB«. 491, afOrmed 

124 A 925, 96 N.J.^a. 888 

8a Ala—^Dodson v. BCarrls, 10 Ala. 
666 

15 C.J. p 229 note 67. 
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89. Ala—^Dow Wire Works Co, v. 
Bngelhardt, 33 So 817, 186 Ala. 
608 

9a Ala—^Williams v. McCurdy, 22 
Ala 696 

15 C.J p 229 note 70. 

91. Ala.—^Martin v. Avery, 8 Alcu 
480 

15 aj. p 229 note 73. 

90. Kan.—Sanford v. Frankhouser, 
24 Kan. 98 

15 C.J. p 229 note 74. 

,9a Ala.—^Boswell v. Morton, 20 Ala* 
285. 

15 C.J. p 229 note 75. 

94. Mich.—Oay v. Hults, 22 N.W. 
271, 56 Mich. 153. 

9& Ala.—^Martin v. Avery, 8 Ala. 
480. 

16 C.J. p 229 note 77. 

9a Ala —^Barton v. McKinney, 8 
Stew. & P. 274. 

97. Kan.—Sanford ▼. Frankhouaerrf 
24 Kan. 23. 
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in opposition to an application by plaintiff for an 
order directing the surety on the appeal bond of 
defendant and appellant to pay costs, made on in¬ 
formation and belief, without disclosing the sources 
of information or grounds of belief, that the judg¬ 
ment has been assigned to the solicitors of plaintiff, 
IS not proof of the assignment, and will not defeat 
the application 98 

§ 182, Actions on Bonds, Undertakings or 
Recognizances 

a. In general 

b. Parties 

c. Pleadings and defenses 

di Evidence 

e. Judgment 

f. Scire facias 

g. Assumpsit and case 

a. In General 

Generally speaking, an action on the bond will lie 
to enforce the liability of a surety for costs, brought 
without first obtaining leave of court, and not necessarily 
brought in the same court as that of the original suit. 
A mortgage given in lieu of a cost bond may be enforced 
by foreclosure. 

Where the judgment fails expressly to recite the 
liability of the sureties on a bond given for costs, 
a distmct suit on the bond has been held the prop¬ 
er remedy.99 

In the absence of contrary statute, it is ordinarily 
held that it is not necessary to sue the surety in the 
court where the suit was brought.^ 

Leave of court to sue on a bond given as security 
for costs is not a prerequisite to the commencement 
of the suit2 

Mortgage executed in lieu of prosecution bond 
Where a mortgage or deed of trust is made to the 
clerk of court to secure costs under statutes confer¬ 
ring on the clerk a power of sale in default of pay¬ 
ment of costs, when adjudged against the party giv¬ 


ing such mortgage, the clerk may either exercise 
the power or report the matter to the court for a 
decree of sale, and the clerk may foreclose the 
mortgage by judicial decree in the nature of fore¬ 
closure proceedings and under the supervision and 
control of the court.® Where the court assumes 
jurisdiction and undertakes to foreclose by decree, 
confirmation of the sale is proper and perhaps es¬ 
sential, and the court has the power and duty to 
supervise the sale and see that the land on which 
the mortgage was executed brings a fair price. 
It is within the court’s power to set aside an or¬ 
der of confirmation or any other decree at the same 
term when made.^ The mortgage for costs may be 
foreclosed on motion in the original action.® 

b. Parties 

Suit on a costs bond should ordinarily be brought 
in the name of its obligee, or if none is specified then in 
the name of defendant or any other person interested. 
Objections as to parties should be made below. 

The proper parties to sue in an action on a bond 
depends largely on the form of the bond. If the 
bond is merely to pay the costs of the suit, no 
obligee being named, defendant,® or any other per¬ 
son interested,7 may sue thereon in his own name; 
if made payable to one of defendants, suit must be 
brought in the name of the one designated for the 
benefit of the others;® if given to defendant and 
’'all the officers” of a designated court,® or to de¬ 
fendant and the "Clerk and Marshal,”^® it has been 
held that they should join with defendant, and in 
their proper names, not in their officj^al characters, 
as described in the bond. Where defendant is made 
obligee in the bond, it has been held that the bond 
should be put in suit in his name only, for the bene¬ 
fit of all others entitled to fees or costs but there 
is authority to the contrary.^® Where the bond is 
made payable to the officers of the court, one of 
them may sue thereon, the other refusing to join 
him, without making witnesses entitled to fees par¬ 
ties plaintiff.^® 


38. us —^Younff V. Daley, C C N.T., 
185 F 209. 

99, Tex —Ramsel v. Miller, Civ 
App., 202 SW 1050 
JudgmeiLt aa bar 

A judgment against plaintifiCs for 
costs on dismissal, making no refer¬ 
ence to sureties on plaintiffs’ cost 
bond, was no bar to defendants’ right 
to sue on bond—Carner v Rogers, 
168 SW 864, 184 Mo.App 184. 

1. Md.—^Holt V Tennallytown, etc., 
B. Co, 31 A 809, 81 Md. 219. 

15 C J p 230 note 82. 

3^ Teimessee, under statute provid¬ 
ing that surety shall undertake to 
pay all costs that may at any time 
be adjudged against his principal, in 


event that they are not paid by prin¬ 
cipal, it has been held that surety 
on bond for costs can be sued only 
in court in which action was brought. 
—Burton v Mahoney, 6 Baxt 804 
8. N T.—^Higley v Robinson, 7 
Wend 482 

3. NC—Clark v. Fairley, 96 SE 
660, 176 N.C 342 

4. N C.—Clark v Fairley, 96 S.B 
560, 176 N.C 342. 

5- N.C —Clark v. Fairley, supra— 
Ryan v Martin, 9 SB 197, 103 N. 
C 282. 

3. U S.—^Buckingham v Burgess, C 
CInd, 4 F Cas.No 2,088, 3 McLean 
368. 


Kan—Obertino v. Fidelity Coal Min. 
Co, 124 P 172, 173, 87 Kan. 297, 
Ann Cas 1913D 673. 

7. Ind.—Glidewell v. McGaughey, 2 
Blackf 350 

15 C.J P 230 note 85 

8. Ky—^Ham v. Tlnchoner, 3 TB. 
Mon 196 

3. Ky.—^Ham v. Tinchener, supra 

10. Ky —Chiles v. Smith, 3 T.B. 
Mon 199. 

11. Ala—^Pryor v. Beck, 21 Ala 393 

18. Ark—^Byrd v. Crutchfield, 7 
Ark. 149 

15 C.J. p 230 note 90. 

13. Tex—^Bodeman v Reinhard, Civ. 
App., 54 S.W. 1051. 
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Objections. It is too late to object to the non¬ 
joinder of coobligees for the first time m the ap¬ 
pellate court.!* 

e. Pleadings and Defenses 

The plaintifT’s fmtial pleading in an action on a bond 
for coats should comply with the general rules of plead¬ 
ing, as by alleging breach of the bond and other allega¬ 
tions essential to state a cause of action thereon. Non- 
adjudicafcion of costs may be pleaded as a defense, al¬ 
though errors made m computation have been held un¬ 
available. 

The petition, declaration, or complaint, in an ac¬ 
tion on a bond for costs, must show to whom the 
promise was made,16 and allege its breach.!® It 
should show that plaintiff in the action on a bond 
for costs IS liable for, or has paid, the items of 
costs claimed,!*^ state the amount thereof,!® and 
that he has had judgment for them.!® It has been 
held that it is not material to show that the se¬ 
curity for costs sued on was given in the mode pre- 
senbed by statute, inasmuch as it would be valid 
as a common-law undertaking because made to en¬ 
able the plaintiff in the original action to proceed 
against defendant.®® Where a bond given as se¬ 
curity for costs is conditioned on the payment of 
costs which may be awarded to a party in an ac¬ 
tion, and costs are awarded to him both at trial 
term, and on appeal, he may recover, both sets of 
costs on two counts of a pleading stating but one 
cause of action.®! 

Pleas and defenses. In an action on a bond it 
cannot be set up in defense that errors were made 
in the amount of costs taxed.®® It is likewise no 
defense that the bond had not been approved.®® An 
answer alleging that defendant had no knowledge or 
information sufficient to form a belief as to whether 
any costs had been adjudged to plaintiff has been 
held to set up a good defense.®^ The fact that the 
law under which a suit in which costs were awarded 
is brought was repealed pending the appeal of the 
action is a legal defense to a surety’s liability for 


costs, which must be set up in an action to enforce 
such liability, and is not a ground for enjoining a 
judgment on the bond.®® A plea of nul tiel record 
puts in issue only the existence of the record, and 
not the truth of its l^tktement.®® Under a statute 
providing that, where the answer admits a part of 
the claim sued on, the court may order that the ac¬ 
tion be severed, etc., an obligor in a bond condition¬ 
ed on the payment of costs which may be awarded 
to a party m an action, when sued in one cause of 
action for the‘costs awarded at trial term and on 
appeal, may set up a partial defense, or may offer 
judgment for the claim for either sum entered as 
costs, without prejudice to the other claim, and the 
action may be severed as to that claim ®7 Sureties 
who have executed and filed a bond on the faith of 
which plaintiff has been enabled to continue the 
prosecution and to force defendant to incur ex¬ 
pense are estopped to deny that such bond was filed 
m that particular suit®® 

d. Evidence ' 

The general rules control admissibility of evidence 
and burden of proof In actions on cost bonds, and the 
burden resting on plaintiff to prove nonpayment Is hot 
changed by defendant's negative averment. 

It may be shown that final judgment was render¬ 
ed in order to show that liability for costs has ac¬ 
crued.®® To show delivery of the bond, evidence 
is admissible that the justice stated that it had been 
filed.®® Where the amount of costs has been 
proved by competent evidence, which is uncontra¬ 
dicted, admission of incompettot evidence to show 
the amount is harmless error.®! In an action on 
a bond for costs in a previous action in which a 
city was a nominal party, the bond was admissible 
in evidence, notwithstanding the omission of the 
city’s name in the title given therein, where it clear¬ 
ly appeared that the bond was the one given in the 
former action.®® The court clerk’s testimony may 
be admitted to show the nature of the demand made 


14. Mo—Garrett v. Cramer, 14 Mo. 
App 401. 

15. Ky—^liOUis V. Seaton, 7 KyL 
592 

16. Ala.—Pryor v. Beck, 21 Ala. 
893. 

15 C J p 230 note 94. 

17. Ind—^Hxett v Davis, 88 Ind. 372 
—Goodwin V Smith, 68 Ind 301 

15 C.J. p 230 note 95. 

la Ind —Glidewell v. McGaughey. 
2 Blackf. 859. 

19. Ky.—^Louis v. Seaton, 7 Ky.Li 
592. 

15 OJ. p 280 note 97. 


ao. Mich .—'Bnon v. Kennedy, 11 N 
W. 288, 47 Mich. 499. 

15 C J p 230 note 98 

31. NT—^Dollard v American Sure¬ 
ty. Co.. 104 NTS. 494, 54 Misc. 72. 
15 C J. p 230 note 1. 

23. Ala—^Pryor v. Beck, 21 Ala 393, 

15 CJ p 230 note 2. 

3a Mich.—Skinner v. Lucas, 86 N. 
W 203, 68 Mich. 424. 

24. Ark—Cary v. Ducker, 12 SW 
204, 52 Ark 103. 

16 C.J. p 231 note 4. 

86. Ala—^Foshee v. McCreary, 26 So. 
309, 123 Ala. 493 
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2a Conn —^Hawley v. Middlehrook, 
28 Conn. 527 

27. N.T.—^Dollard v. American Sure¬ 
ty Co., 104 N.T S. 494, 54 Misc 72. 

2a Mo—^McGee v. Smith, 78 S.W- 
305, 104 Mo.App. 40 

29. Ala—^McWhirter v. FTaaler, 29 
So. 445, 129 Ala. 450 < 

Ark—Cary v. Ducker, 12 S.W 204, 52 
Ark 108. 

15 C.J. p 231 note 9. 

30. Ind—^Hiett V Davis, 88 Ind 372.. 

16 C J p 231 note 10 

31. Ala—^McWhirter v. Frazier, 29 
So. 445, 129 Ala 450 

3a Mo—McGee v. Smith, 78 SW.. 
805, 104 Mo.App. 40. 



§ 182 


COSTS 


20 C.J.S. 


by him whefe he has filed no formal motion for a 
costs bond.88 

The burden of proof resting on plaintiff to prove 
that the costs were not paid remains unchanged 
where defendant pleads “not guilty”, and where 
plaintiff fails to sustain his burden an affinaative 
charge for defendant is proper.^^ 

e. Judgment 

An appeal without a aupersedeas bond does not pre¬ 
clude immediate enforcement of Judgment on a cost 
bond, which judgment should provide for collection first 
from the principal where statute so requires. 

In the absence of a supersedeas bond on appeal 
defendant may enforce his judgment for costs 
against the sureties at once.36 Where a statute 
provides for the issuance of execution jointly 
against the principal and the surety, which ex¬ 
ecution is first to be collected out of the principal 
if it can be so made, and if not, then out of the 
surety, the judgment is defective, when it omits to 
provide that the execution shall be first made out 
of the principal, and if this cannot be done, then 
out of the surety,^® 

f. Scire Facias 

Except as the rule Is changed by statute, a bond 
for costs may and should be enforced by scire facias, 
the general rules controlling as to pleadings, defenses, 
and evidence in such proceeding. 

A bond for costs is so far a record that it may 
be enforced by scire facias,®*^ and in the absence of 
a statute providing some other remedy it is the prop¬ 
er,®® and perhaps the only,®® remedy for enforcing 
the liability of an indorser of a writ for costs. 

Where brought. Scire facias against the indorser 
of a writ to recover the costs of the original suit is 


local, and must be brought in the county and in 
the court where the record of the judgment in the 
suit m which costs were awarded remain5><J 

Allegations, If the scire facias is on a bond, it 
should be described with particularity;^! if on an 
indorsement of a writ, it should be alleged that the 
writ was indorsed in the manner required by stat¬ 
ute,^® and that the judgment was unsatisfied,43 or 
that the principal was unable to pay costs.^^ It is 
not necessary to allege that the judgment against 
plaintiff in the origmal wnt has not been reversed, 
nor that on the avoidance of plaintiff the indorser 
became liable, as such fact will be presumed as a 
matter of law.^® 

Pleas and defenses. It is no defense for an in¬ 
dorser that a set-off was pleaded in the original ac¬ 
tion; nor can he set up as a defense that there ought 
not to have been judgment against defendant in the 
original action,^® that there was irregularity in ob¬ 
taining the judgment against his principal,^7 
that the indorser violated a rule of court prohibit¬ 
ing an attorney from becoming bail or security sure¬ 
ty in any civil suit or proceeding in which he is em¬ 
ployed as attorney 4® Under statutes which make 
the indorser liable without any issuance of ex¬ 
ecution against the principal debtor, it is no de¬ 
fense that insufficient efforts were made to collect 
the costs from the principal ;4® it is otherwise, un¬ 
der statutes where due diligence must be used to 
collect from the principal, in order to charge the 
indorser with liability.®® If the scire facias is on 
a bond for costs, the execution can be put in issue 
only by non est factum, and not by nul tiel rec¬ 
ord.®! 

Evidence, Whether the principal has or has not 
avoided execution is a matter of record, arising 
from the return on the execution, and if non est 


33. La—Salmon v. Martin, App., 164 
So 345. 

34. Ala—Buckner v. Graves, 98 So. 
22, 210 Ala. 294. < 

35. Minn.—^Birkeland v. Bruce, 206 
N.W. 884, 165 Minn. 184. 

Original 'oausa of action nnavalla'ble 
as oonzAerclaim 

''When a Judgment for costs has 
heen entered in favor of a defendant, 
and on appeal no supersedeas bond 
has been g^ven, the defendant is en¬ 
titled to enforce the judgment at 
once, and the sureties who signed a 
bond for the costs In order to per¬ 
mit the plaintiff, a foreign corpora¬ 
tion, to sue In this state, have no 
defense to that bond by pleading as 
a counterclaim the cause of action 
alleged by the corporation In the ac¬ 
tion in which the cost bond was giv¬ 


en, and In which such cause of ac-- 
tion was adjudged not to exist."— 
Birkeland v Bruce, supra 

36. Tenn —^Burson v. Mahoney, 6 
Baxt. 304. 

37. Tenn—Searcy v. Whitesides, 6 
Hayw. 120 

38. Me—^How v, Codman, 4 Me, 79 
15 C.J. p 231 note 16. 

39. Me—Merrill v Walker, 24 Me 
237. 

40. NH—^Parsons v. Pearson, 1 N. 
H. 836 

41. Tenn.—Searcy v. Whitesides, 5 
Hayw 120 

15 C J. p 231 note 19. 

48. N.H.—Parnum v. Bell, 8 H.H 
72. 

15 C J. p 231 note 20. 
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43. US—McGee v. Barber. 14 Pick. 
212— ^Buggies V. Ives, 6 Mass 494. 

15 C.J p 281 note 21. 

44. Mass.—Ruggles v. Ives, 6 Masa 
494 

45. Mass.—McGee v. ISarber, 14 
Pick. 212 

46. N.H —^Kingsbury v, Cooke, 

Smith 217. 

47. Vt —Stedman v. Ingraham, 22 
Vt 346 

4a Mass—^Wheeler v. Lynde, 1 Al¬ 
len 402. 

49. Vt—Smith V. Ingraham, 22 Vt 
414. 

BO. Me.—Thomas v. Washburn, 24 
Me. 225. 

51. Tenn.—Searcy v. Whitesides, 5 

i Hayw. 120. 
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inventus is returned, this is conclusive evidence of 
tlie avoidance.52 It has been held that a return 
showing that no property of the judgment debtor 
IS to be found within the precinct of the officer 
executing the process is conclusive of that fact, 
but not of the inability'Of the judgment debtor, be¬ 
cause the debtor may have property in other pre¬ 
cincts,® 3 there is authority to the contrary.®^ 

It has been held that parol evidence is admissible 
to show the ability or the inability of the execution 
debtor, provided the same is not inconsistent with 
the return.®® Arrest and release, under the Poor 
Debtors' Act, on giving bond, is not prima facie 
evidence of inability, as the giving of bond may be 
only the means of extending time of payment.®-® 
The return of the officer that he had made diligent 
search for the party's property and could find none, 
and that he did not arrest him because he had taken 
the benefit of the Bankrupt Act, together with evi¬ 
dence that bankrupt proceedings were instituted 
against the party before the issuing of the ex¬ 
ecution, and that his property was afterward as¬ 
signed under the bankrupt law, has been held suffi¬ 
cient to show inability to pay costs ®'^ A mistake 
of time of rendition of j’udgment in an execution 
for costs may be amended when produced in evi¬ 
dence on scire facias against the indorsers.®® 

g. Assumpsit and Case 

Assumpsit or case may in tome Jurisdictions lie to 
enforce security for costs. 

Under the practice prevailmg in some jurisdic¬ 
tions, a surety's liabilily for costs may be enforced 
by an action of assumpsit,®® or case.®® 

Where the declaration in describmg the suit in 
which defendant had become surety omitted the 
name of one of the defendants therein other than 
declarant, this was held an immaterial variance.®^ 


The docket entry, together with an extended record 
of the original action, although stating that defend¬ 
ant indorsed the writ, is not sufficient evidence of 
that fact; this must be determined by inspection 
of the writ itself, if it is found.®® The return of the 
proper officer of an execution for costs, that he has 
demanded payment from the indorser who neglect¬ 
ed to pay the same, or to show personal property 
sufficient to satisfy the same, is, by statute, made 
conclusive evidence of the liability of the m- 
dorser.®® 

§ 183. Countersecurity 

Under practice permitting a surety for costs to have 
countersecurity Indemnifying him against liability as 
surety, the surety is not discharged by the counter- 
security but IS rendered only secondarily liable as to 
costs accruing after the furnishing of the countersecurity. 

Countersecurity to indemnify a surety for costs 
against his liability as surety may be expressly au¬ 
thorized by statute or rule of court but if in 
any case a surety is entitled, in the absence of some 
special statute, to dismissal of a suit for failure 
of plaintiff to give him countersecurity, the circum¬ 
stances must be extraordinary, involving fraud or 
imposition, or the like.®® The effect of counterse¬ 
curity is not to discharge the previously fixed li¬ 
ability of the first surety, which remains as before; 
he IS only relieved from future costs with the 
further right to demand that, in case countersecuri¬ 
ty has been given, the latter sureties shall be first 
made liable to discharge the final judgment which 
may be rendered in the case.®® Where sureties re¬ 
quire their principal to give other security under 
penalty of having the cause dismissed, and another 
bond is given which is not accepted, the sureties on 
the first bond are liable to the extent of its penal- 

ty,67 


V. AMOUNT, RATE, AND ITEMS OF COSTS 

§ 184 In General include those incurred by the adverse party, nor do they 

necessarily include every loss or outlay on his own part 
The costs recoverable by the prevailing party do not In connection with the suit; but they do comprehend 


5S. Mass.—^Kufirgrles v. Ives, 6 Mass 
494 

53. Me —^Thomas v. Washburn, 24 
Me. 225 

16 C J. p 232 note 34 

54. Me —Chase v. Gilxnan, 15 Me 

«4. 

Mass —Wixon v Laphazn, 5 Allen 
206 

66. Me.-^liver v. Blake, 24 Me 353 
66. Me—Dillinsrham v. Codman, 18 
Me. 74 

57. Mass—Merrimack River Locks, 
etc, V Reed, 8 Mete. 146. 

20 O.J.S.-27 


58. Me—Chase v. Gilman, 15 Me 
64 

59, RI—Carroll v. Williams, 28 A. 
902. 18 RI 450 

In. abseaoe of aaiy statute siTeclaL. 
ly authoxuliiff it, action of assumpsit 
will lie to enforce liability of in¬ 
dorser of original writ for costs — 
Carroll v Williams, supra. 

6a Me—Chesley v. Perry, 8 A. 180, 
78 Me. 164 

61. RI.—Carroll v. Williams, 28 A. 
902, 18 RI 450. 
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62. Me —Wilson v. Hobbs, 32 Me. 
85. 

63. Me—Chesley v. Perry, 8 A, 180, 
78 Me 164. 

64. Tenn.—^Kincaid v. Sharp, 3 Head 
161. 

15 C.J p 232 note 48. 

65. Ky.—Crawford v. Logan, 7 B. 
Idon. 182. 

66. Tenn—^Kincaid v. Sharp, 3 Head 
161. 

67. Tenn —^Lovelace v. Smith, 8 
Bazt. 263. 
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thosa expenses necessarily incurred by him in prosecuting 
or defending the action which the law allows to be taxed 
against the losing party. 

The term '‘costs,” which is defined and dis¬ 
tinguished from other terms in § 1 of this Title, in¬ 
cludes and IS confined to those expenses incurred 
by a party in the prosecution or defense of an ac¬ 
tion or proceeding which are necessary and inci¬ 
dent to such prosecution or defense and are allow¬ 
ed by law to be taxed against the losing party 
A party may be entitled to taxation of a full bill 
of costs,but the prevailing party is not necessari¬ 
ly entitled to be made whole for his entire loss or 
outlay in connection with the suitj^o and in no 
event is he entitled to recover both his own costs 
and those of his adversary; he may recover only 
the costs for which he is liable. 

§ 185. Fee Bills and Other Statutory Provi¬ 
sions 

A statute, in force at the time of entry of Judgment, 
which enumerates the items, or fixes the amount, of 
costs to be taxed precludes the allowance of other items 
or a larger or smaller amount. While stipulations be¬ 
tween the parties to the contrary are sometimes recog¬ 
nized, they must not run counter to public policy. There 


may be both general and special statutes relating to the 
subject, the general statute being operative m all cases 
not provided for by the special statutes. 

Where, as is usual, the statutes relating to costs 
limit the amount of costs recoverable or contain a 
fee bill enumerating the specific items which may 
be taxed, no amount greater than that so limited nor 
items other than those so enumerated can be recov¬ 
ered and this is so regardless of the amount of 
costs actually incurred.73 The taxable costs pre¬ 
scribed by statutes are in contemplation of law full 
indemnity for the expenses of the suit.*^^ Even 
in equitable actions, where costs are discretionary 
with the court, the total amount cannot exceed that 
prescribed by statute,*^® and the court must confine 
its discretion to the fees allowed by statute.^® 
Statutes which leave the taxation of costs to the 
discretion of the court permit the court to exercise 
its discretion to determine against whom costs shall 
be assessed when costs are legally taxable, but do 
not confer discretion to tax items for which no stat¬ 
utory authority exists.77 In an action at law, de¬ 
fendant, although he interposes an equitable coun¬ 
terclaim, can recover only such costs and fees as 
are provided by statute for actions at law.^S 


68. XJ.S —Vincennes Steel Corpora¬ 
tion V Miller, CCA Miss, 94 F 2d 
347, modifying Miller v Vincennes 
Steel Corporation, DC, 20 F Supp 

.653. 

Cal—^Pezel v Terex, 206 P. 475, 66 
Cal.App 304 

La.—^Lafon v Riviere, 1 Mart N S 
448 

Pees and obaxges 

The term “costs'* means those fees 
and charges which are required by 
law to he paid to the courts, or 
some of their officers, or the amount 
of which is expressly fixed by law 
—^Moss V Underwriters' Report, Cal, 
83 P.2d 503—Blair v Brownstone Oil 
and Refining Co., 128 P 1022, 20 Cal i 
App. 816 

Unnecessary costs see infra S 266 

69. jNTT.—^Lackawanna Steel Const. 
Corporation v. P. J Ore enough Bn- 
gmeering Co, 268 NT.S. 506, 160 
Misc 147, affirmed 278 NT.S 444. 
242 App,Liv 673, affirmed 195 N.E. 
215, 266 N.T 694. 

70. Compensatory costs cannot he 
allowed as against plaintifC where 
he has proceeded in good faith, re¬ 
lying on unwarranted advice from 
his attorney, regardless of what ac¬ 
tion the court might properly take 
in contempt proceedings against the 
attorney —^Barber v George R Jones 
Shoe Co, 120 A. 80, 80 NH. 507 
Bzpenses beyond taxable costs 

The losing party in a litigation 
cannot be charged with the expenses 
of his adversary beyond taxable 
costs which may be adjudged against 


him—Leary v U S., Va, 267 P 246, 
168 CCA 330, affirmed 40 SCt. 446, 
253 US 94, 64 LBd 798. 

Loss of profits 

Logically, the prevailing party 
may be poorer by reason of a loss 
of profits involved in the incidents 
of the lawsuit; but such loss is not 
properly taxable as costs—Consoli¬ 
dated Gas Co. of New Tork v New¬ 
ton, DC NT, 291 F. 704, dismissed 
Newton v Consolidated Gas Co of 
New Tork, 44 S Ct 401, 264 U S 671, 
68 LBd. 856, dismissal of appeal set 
aside and decree affirmed 44 S Ct 
481, 265 US 78, 68 L Ed 909 
71. Ind—Mott V. State, 44 NB 648, 
145 Ind 353 

Ky—^Marks v. Graham, 11 KyOp 
27 

N.J—^Anonymous, 3 N.J.Law 293— 
Thorp V. Snyder, 3 N J-Law 252— 
Quimby V. Gilman, 3 NJLaw 28 
78. Fla—State v Barrs, 99 So 668, 
669, 87 Fla 168, citing Corpus 
JTarls. 

Ill.—^Bllison V Ward, 20 N.E 2d 888, 
300 Ill App 27—^Patterson V North¬ 
ern Trust Co, 207 Ill App 355, af¬ 
firmed 122 N B 56 

N.T—Goldberg v. Levine, 192 N.T S. 
124, 199 AppDiv. 292, reversing 185 
NT.S, 827—In re Ross, 175 N.T.S 
662, 188 App Div 904—Curry v. 
Norwood Electric Light & Power 
Co., 211 NT.S 441, 126 Misc. 279— 
Fine v. Clinton Really Co., 173 N 
TS. 137, 105 Misc 318, affirmed 
175 NTS. 902, 188 AppDiv. 916 
Pa.—^Rohrer v. Greenawalt, 8 Pa. 
Dist & Co. 770, 
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Utah—^Roberson v. Draney, 182 P. 
212, 54 Utah 525. 

15 C J. p 108 note 7. 

Am between x»rty and party In a 
cause, the statutory fee bill fixes the 
amount of costs to be recovered.— 
Grant v. Fletcher, D.C Mich., 28$ F, 
243. 

Btatiitoxy Bohednle applies in, civil 
oases 

Wash—^King County v. City of Seat¬ 
tle, 80 P.2d 838, 195 Wash. 293. 
Begnested filing of papers 

A statute making the filing of any 
paper at the request of any party 
an item of costs applies only to the 
filing of papers which are requested 
by a party to be filed, and not to the 
filing of papers which are necessary 
to be filed without request,—^Rivera 
V Ragonton, 32 Hawaii 518. 

73. N J —^Anonymous, 20 N J Law 
112 

74. Mass.—Rowland v. Maddock, 67 
NB. 347, 183 Mass. 360. 

16 C J p 109 note 9. 

75. NT.—Paley v. Smith, 333 N.TS 
152, 74 Misc. 560. 

73. Ill—^Metropolitan L Ins. Co. v. 
Kinsley, 109 NB 1011, 269 IlL 
629—^Hutchinson v. Hutchinson, 38 
N.B. 926, 152 Ill 347. 

16 C.J p 109 note 11. 

77- Mo.—State v. Kimmel, App., 188 
S.W. 651. 

78. Wls.—^Weinhagen v. Hayes, 190 
N.W. 1002, 179 Wis. 62—Baker v, 
Becker, 141 N.W. 304, 163 Wls. 369. 
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On the other hand, under statutes fixing the 
amount or items of costs, the court has no power 
to allow a sum less than that prescribed by statute, 
or to reject or to scale down items therein enumer¬ 
ated,^9 and It should not attempt to do so.^o 

Effect of agreement or stipulation. In a number 
of decisions it is held that the parties to the suit 
may agree that costs may be taxed for services per¬ 
formed or for expenses incurred in the case which 
are not made taxable as costs by statute,®! especial¬ 
ly where the right to enter into a stipulation of this 
character is expressly conferred by statute How¬ 
ever, it would seem to be against public policy to 
stipulate that any statutory provision as to a par¬ 
ticular expense of litigation is to be waived, and 
then attempt to agree, either with, or on behalf of, 
the person rendering the service, that anjrthing» 
that he and the successful party may think obtain¬ 
able should be forced on the unsuccessful party, 
without the power of review by any court.®® Neith¬ 
er can the items allowed by the fee bill be increased 
by agreement of members of the bar, establishing 
certain “rules” and certain fees under those rules 
which they have proposed to maintain and to en¬ 
force by a printed declaration that any violation 
thereof shall be punished by expulsion from the 
bar.84 

Validity, construction, amendment, and repeal of 
statutes. The measure of recoverable costs de¬ 
pends on statutory provisions in force at the time 
j'udgment is entered.®® Where there are two or 
more statutes dealing with the amount or items of 
costs, one of which is general and the other or oth¬ 
ers are limited to certain cases, each should be giv¬ 
en a field of operation by holding that the general 
statute is exclusive except in so far as certain 
cases are taken out of its operation by special stat¬ 
utes.®® An amendment of the general statute does 


not operate as an amendment of the other statute 
or statutes having a separate and limited opera- 
tion.®7 A subsequent statute which is merely per¬ 
missive, and not peremptory, does not impliedly 
repeal an earlier statute or rules and reg^ations 
promulgated thereunder.®® 

A statute authorizing a municipal council to 
prescribe a schedule of costs for a mimicipal court 
IS not open to any valid constitutional obj’ection;®® 
and an exercise of the power conferred is not in¬ 
valid where the schedule of costs adopted is not ex¬ 
cessive or unreasonable.®® 

§ 186. Proceedings before Trial in General 

Statutory provisions relating to costs for proceedings 
before notice of trial, or after such notice and before 
trial, are applicable in some, but not other, situations. 

Costs for proceedings before trial are allowable 
and taxable under an applicable statutory provi¬ 
sion.®! 

Before notice of trial. Defendant is entitled to 
statutory costs of proceedings before notice of trial 
on discontinuance of the action before trial,®® 
although not where, after serving notice of trial, but 
without filing a note of issue, as prescribed by stat¬ 
ute, he has the action dismissed for want of prose¬ 
cution.®® 

There is considerable conflict of authority as to 
whether the fee is taxable on an interlocutory j’udg- 
ment on demurrer Thus some decisions hold that 
where a demurrer to an answer is sustained plain¬ 
tiff IS entitled to costs for proceedings before no¬ 
tice of trial,®^ while more recent decisions hold the 
contrary.®® So a number of decisions hold that, 
where a demurrer to the complaint is overruled 
with leave to defendant to answer on payment of 
costs, costs before notice of trial are not taxable;®® 


79. Utah.—^Roberson v. Dremey, 182 
P. 212, U Utah 626 

15 C J p 109 note 12. 

80. NY.—^Boslow V. J. Rosenbaum 
& Co, 197 NYS. 622, 120 Misc. 
69 

Wis.—Hinkley v. Sagemiller, 210 N. 
W 839, 191 Wis. 612. 

81. Mo—Schawacker v. McLau^rhlin, 
40 SW. 936, 139 Mo. 333 

Mont—^Bovee v Holland, 156 P. 416, 
52 Mont 151. 

Neb—^Langan v Whalen, 110 N.W. 
668, 77 Neb. 668 

16 C J p 109 note 13 

82. NY—Mark v. Buftalo, 87 NY. 
184. 

83. US—New Jersey Terminal 

Dock & Improvement Co v Longr 
Beach, CCN.T., 179-P. 973. 


84- NH—^Woodward v. Roberts, 61 
NH 552. 

85. U S.—-Mutual Ben Health & Ac¬ 
cident Ass*n V Moyer, CCA 
Alaska, 94 F.2d 906, certiorari de¬ 
nied 58 S Ct. 1054, 304 U S 581, 82 
LEd 1543. 

80. Ala —^Holloway v. Henderson 
Lumber Co, 82 So. 344, 203 Ala 
246 

Mont.—GaJtiagan v Ousler. 62 P.2d 
160, 100 Mont. 699 

87. Ala —^Holloway v. Henderson 
Lumber Co., 82 So. 344, 203 Ala 
246. 

88. Alaska —U. S. v. Cadzow, 7 
Alaska 126. 

89. Ill.—^People ex ret Soble v. Gill, 
193 NE. 192, 868 lU. 261. 
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Objection of delegation of legislative 
power see Constitutional Law { 
140 b (2). 

90. Ill—^People ex rel Soble v. Gill, 
193 N.E. 192, 358 Ill. 261. 

91. N Y.—^McArdle v. Barrett, 171 
N.Y S. 686. 

98. NY.—^Rockefeller v. Weiderwax, 
3 How.Pr 382 

93. NY.—Gilroy \ Stampfer, 61 N. 
Y S. 924, 30 Misc 830 

94. N.Y.—^Adams v. Ward, 60 How. 
Pr 288—Van Valkenberg v. Van 
Schaick, 8 HowPr, 271. 

95. NY.—^Penfleld v. New York, 102 
N.YS. 784, 63 Misc. 39. 

16 C.J. p 119 note 67. 

9a N.Y.—^Louis V. Empire* State 
Ins Co, 47 N.Y.S. 83, 75 Hdn S6;4— 
HiU ▼. Muller, 103 N.Y.S. 96,‘53 
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and it has been held that costs before notice of trial 
are not taxable on overruling a demurrer to an an¬ 
swer. 

Although an action has been tried more than once, 
the successful party is entitled to tax but one fee for 
proceedings before notice of trial.^^ However, a 
defendant on finally succeeding in the action after 
the filing of an amended complaint allowed on pay¬ 
ment of taxable costs to date of filing is entitled 
again to tax the fee for proceedings before notice 
of trial 

After notice of trial and before trial A statu¬ 
tory fee for proceedings after notice of trial and 
before trial is taxable in favor of defendant, where 
plaintiff withdraws a juror and amends his com¬ 
plaint where he discontinues after defendant has 
noticed the cause for trial,2 where the action is 
dismissed for want of prosecution after being no¬ 
ticed for trial,3 on the overruling of a demurrer 
to the answer or where a demurrer to the whole 
complaint is sustained 5 

Plaintiff IS entitled to the fee where a demurrer 
to the complaint is overruled with leave to defend¬ 
ant to answer on payment of costs,® where the 
terms for vacating a judgment and letting defendant 
in to defend require him to pay **all the costs of the 
hearing before the referee in this action, and of the 
proceedings subsequent thereto;”*^ where a de¬ 
murrer to the answer is sustained with permission 
to defendant to plead anew on payment of costs.® 

On the other hand, it has been held that costs 
after notice of trial are not taxable where demur¬ 
rer to a complaint was disposed of on motion for 
judgment on the pleadings with leave to defendant 


to answer on payment of costs.^ Also this fee is 
not taxable in plaintiff^s favor where no answer 
or demurrer has been served^® or defendant de¬ 
faults, and the court simply takes proof to deter¬ 
mine whether plaintiff is entitled to judgment, be¬ 
cause notice of trial is neither necessary nor proper 
under these circumstances.il So in any event plain¬ 
tiff IS not entitled to an allowance of costs after no¬ 
tice of trial where he failed to do that which was 
necessary to give validity to such notice, as by filing 
the note of issue.i® Although costs after notice 
and before trial of issues of fact before a jury may 
be allowable, costs after notice and before trial of 
issues before the court are not allowable where 
there is no trial of an issue of fact before the 
court.1® 

With reference to a case tried more than once, 
it has been variously held that: Only one fee can 
be taxed where the new trial results from a re¬ 
versal of the judgment and an order granting the 
trial, only one fee is taxable where the new 
trial results because of a juror^s illness, two fees are 
taxable;^® and where a new trial results from a 
disagreement of the jury, two fees are^^ qj. are 
noti® taxable. It has also been held that where a 
cause placed on the short-cause calendar is sent 
back to the general term because the trial was not 
finished in one hour, and is thereafter tried in its 
regular order, the successful defendant is entitled 
to tax two fees for costs after notice of tnal.^® 

^'Costs of the day*^ have been defined as costs 
which are incurred in preparing for the trial of a 
cause on a specified “day,” consisting of witnesses’ 
fees and other fees of attendance.^® 


Misc 262, appeal dismissed 103 N. 
TS. 1128, 117 AppDiv. 925 

15 C J p 119 note 68 

97. N’T,—Crary v. Norwood, 6 Abb. 
Pr. 219. 

98l N T.—^Hoffman v. Crittenden, 
248 N.Y 373, 139 Mlsc. 325. 

16 C J p 119 note 60 

99. NT—Vogel Co. v. .Reinhardt, 
163 NT.S. 906, 89 Misc 606. 

1. NT.—^Dewey v. Stewart, 6 How. 
Pr. 466. 

3. NT.—Hall V. Llndo, 8 Abb.Pr. 
341. 

8. N.T.—^Andrews v. Schnitzler, 48 
N T Super. 178—^New Tork Bowery 
Bank v. Hart, 132 NTS 1119— 
Roberta v. Aden, 2 N.T.City CL 
302. 

4. N.T,—Crary v. Norwood, 5 Abb 
Pr. 219. 

5. N.T—^De Turckheim v. Thomas, 
99 N.YS. 104, 113 AppDiv. 123, 
18 N.TAnn.Cas. 401—Marsh v. 


Graham, 43 NTS. 263, 19 Misc 
263 

Contra McLaughlin v. Shaw, 184 N. 
TS 644, 113 Misc 367. 

On NT—^Louis v Empire State Ins. 
Co, 27 N.T.S. 83, 76 Hun 364, 66 
N T St. 766—^Marsh v Graham, 43 
NTS 262, 19 Misc. 263. 

16 C J. p 119 note 67. 

7- N.T —Buckingham v. Minor, 18 
HowPr. 267. 

8. NT—Garret v. Wood, 70 NTS 
359, 61 AppDiv 294—^Veriscope Co 
v Brady, 81 NTS 498, 39 Misc 
835. 

15 C J p 119 note 60. 

9. N.T—Singer Mfg. Co. v. Granite 
Spring Water Co, 124 N.TS. 760, 
67 Misc 676 

15 C J. p 119 note 70. 

10. NT—^Fred Maier & Sons v 
Burroughs, 177 NTS 524 

11- NT—Cohen v Cohen, 25 NT 
a 387, 72 Hun 393. 
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TS. 737, 123 Misc. 683. 

14. N.T —HoflCman v. Crittenden, 
248 N.TS, 373, 139 Misc 325. 

16 C J p 120 note 74. 

15. N.T —^Kummer v. Christopher, 
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Misc 387. 

la NT—Patrick v. New Tork 
State R. Co, 148 N.T.S. 928, 86 
Misc. 473. 

17- N T —^McArthur v. Town of 
Davenport, 198 N.TS. 378. 

15 C J. p 120 note 77. 

18. NT —Seifter v. Brooklyn Heights 
R. Co, 65 NT.S. 1123, 53 AppDiv. 
443—^Hakonson v. Metropolitan St. 

R. Co, 81 N.T.S. 662, 40 Misc. 182. 

16 CJ p 120 note 77. 

19. N.T—Gilroy v Badger, 58 N.T. 

S. 1106, 28 Misc. 143. 

20. BumU L.D. 
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§ 187. Change of Venue 

The costs of a change of venue which, by statute, 
the applicant for the change is required to pay are quite 
limited; but the amount to be allowed a defendant, 
under statutory authority, as reasonable compensation 
for hfs trouble and expense in attending in the wrong 
county, where the action is brought in that county and 
the place of ti*ial is changed to the proper county, rests 
in the sound discretion of the court. Where a case is 
removed from a municipal court to another court on 
jurisdictional grounds, costs during the period the case is 
in each court are governed by the statute pertaining 
to that court. 

The costs of a change of venue which a statute 
requires the applicant for the change to pay are 
deemed to be only the clerk’s costs in preparing and 
certifying the transcript and not to include any other 
costs,such as costs accruing prior to the applica- 
tion.22 A rule of court requiring the pa 3 mient of 
any other costs than those provided for by statute 
is invalid.23 

A statute providing that, where an action is 
brought in the wrong county and the place of trial 
is changed by the court to the proper county on 
the demand of defendant, the court may award 
him reasonable compensation for his trouble and 
expense in attending •in the wrong county applies 
whether defendant appears in person or by attor¬ 
ney ,^4 his right thereunder cannot be defeated by^ 
joining with a cause over which the court has no 
jurisdiction some cause over which it does have 
jurisdiction and the amount to be allowed rests 
in the sound discretion of the court.2® 

Where a cause is removed and transferred from 
a municipal court to a higher court on the theory 
that the former court has no jurisdiction of the 
subject matter, costs during the penod the case 
was in the municipal court are governed by the stat¬ 
ute pertaining to that court, and costs after the 
transfer are within the application of statutes relat- 
mg to costs in the higher c6urt.27 


§ 188. References 

Taxable coats include the proper expenses of a 
reference. 

The expenses of a reference may be taxed as 
costs^® under authority granted by an applicable 
statute,2® or in the absence of a statute or rule of 
court excluding such expenses as items of taxable 
costs.®® In the absence of any special statutory 
provision with regard to costs of a reference, it is 
apprehended that such costs will be taxable against 
the losing and in favor of the successful party,®^ 
the hearing before the referee being a regular 
part of the proceedings in the suit,®® and where, 
under statute, the court has discretion in the mat¬ 
ter it may be proper to tax such costs against the 
losing party ®® The foregoing rules obtain as to the 
proper expenses of a reference,®^ including money 
paid for the rent, heating, and lighting of a room 
used on the hearing before the referee.®® The tax¬ 
ation of the fees of referees as costs is considered 
below in § 253. The cost of taking irrelevant tes¬ 
timony before a referee should be taxed to the par¬ 
ty introducing the testimony.®® In computing costs, 
under an equity rule of court, according to the 
number of exceptions to the report which are over¬ 
ruled, consideration should not be given to excep¬ 
tions to the first report which are practically dupli¬ 
cated in the exceptions to the second report®*^ 

For the purpose of taxing costs, an exception to 
the report of a master is considered as consisting 
of an assignment of error, pointing out a specific, 
definite error as having been made by the master.®® 

§• 189. Special Proceedings 

Under a statute so providing, the costs In a special 
proceeding must be at the rate allowed for similar 
services in an action. 

By virtue of the express provisions of some stat¬ 
utes the costs allowed in a “special proceeding” must 


21. Ind—State v Pyle, 184 NB 

778, 204 Ind 509 

22. Mo—^Hanna v. Buford, App, 
194 SW 617 

23. Ind—State v Pyle, 184 NB 

776, 204 Ind 609. 

24. Iowa—State ex rel Havner v. 
Associated Packing Co, 260 NW. 
876, 217 Iowa 1172. 

25. Iowa—State ex reL Havner v. 
Associated Packing Co., supra. 

26. Iowa—State ex rel. Havner v. 
Associated Packing Co, supra 

27. N.T.—Vernold v Shult, 230 NT. 
S. 609, 132 Misc. 801. 

28. Cal—^Rickard Livingston, Inc, 
V. Bank of America Nat Trust & 
Savings Ass’n, App, 46 P.2d 196, 


modified on other grounds 66 P 
2d 277 

W.Va.—^McCartney v Campbell, 177 
SB 783, 116 W.Va, 762 

29 . nD—G eo B Clifford & Co v. 

Henry, 169 N.W. 508, 40 N D. 604 
Sa us —^In re Peterson, NY, 40 
set. 643, 263 US 800, 64 L Ed. 
919 

31. Pa—^Barber’s Estate, 1 PaDist. 
138, 11 Pa Co. 242 

S.C—^Huffman v Stork, 26 SC. 267. 

32. Mass—Tinkham v Meigs, 16 
Mass. 460 

33. NT—^Hyman v Heuff, 21 NT 
S 984, 2 Misc. 388, afilrmed 83 N. 
B 736, 138 NY 48 

N.C—Arrington v. Jenkins, 96 N.C. 
462—White v Jones, 94 N C. 411. 
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34. WVa.—^McCartney v. Campbell, 
177 S.E 788, 116 WVa 762 

35. NT—^Bailey v Hanford, 10 
Wend 622. 

36. U S.—^Terry v Naylor, C C N C., 
126 F. 804. 

37. U.S,—Firestone Tire & Rubber 
Co V. Riverside Bridge Co, Ohio, 
247 F 625, 160 C.C A 36. 

38. U S.—^Anderson v Akers. D C- 
Ky.. 11 F Supp 9, supplementing 
9 F Supp. 161, denying rehearing 
7 FSupp 924 Modified on other 
grounds, CCA, Atherton v. Ander¬ 
son, 86 F.2d 518, certiorari granted 
Anderson v. Atherton, 67 S Ct 764, 
300 US. 652, 81 LBd 863, reversed 
on other grounds 68 S Ct 63, 802 U. 
S. 643, 82 L.Bd 600. 
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be at the rate allowed for similar services in an 
“action.”®* Disbursements in summary proceeding 
by landlord against tenant see infra § 214 a. 

§ 190. Interest on Recovery 

Costs do not include interest on the judgment, nor 
IS interest on the costs awarded allowable unless au¬ 
thorized by statute. 

Interest on the judgment is not taxable as costs.^® 
Also, m the absence of a statute authorizing it, in¬ 
terest on the costs awarded cannot as a general rule 
be allowed,41 at least prior to the time of the pay¬ 
ment of the costs by the party to whom they are 
awarded 42 However, some statutes are con¬ 
strued to allow interest on the costs awarded,43 
provided judgment is entered in a fixed sum for 
costs.44 

§ 191. Writs and Other Process 

Under some statutes a proper charge for Issuing a 
summons or other process is a part of the taxable costs. 

Only the sum prescribed by statute for issuing 
one summons may be taxed as costs for issuing 
summon^ where only one summons was issued, al¬ 
though the sheriff was directed to serve it on two 
or more persons.45 Under a statute authorizing the 
issuance of a **free” summons in certain cases, a 
successful defendant, in an action m which a free 
summons was erroneously issued, is entitled to stat¬ 
utory costs as if a paid summons had been is- 
sued.48 Whether charges for service of process 
may be taxed as costs is discussed in § 21S infra. 

§ 192. Pleadings and Proceedings Relating 
Thereto 

Under statutory authority, and subject to statutory 
limitations of amount, the party responsible therefor 
may be taxed with, but may not recover, the costs of or 
for a sham or amended pleading or an overruled de¬ 


murrer. Costs of required copies ef pleadings are tax¬ 
able. 

Defendant is not entitled to recover costs paid for 
appearing and filing a sham answer ;47 and, even 
though he may have acted in good faith in interpos¬ 
ing a demurrer which was overruled, and whatever 
may be the ultimate outcome of the litigation, he 
may, in the discretion of the court, under statutes 
and rules of chancery practice, be taxed with the 
costs of the demurrer.4 8 

Where applicable, a statutory limitation of the 
amoimt of costs imposable for amendment of a 
pleading must not be exceeded ;48 but it is not ap¬ 
plicable where both pleading and process are amend- 
ed.^® 

Costs for copies of pleadings required by statute 
or by rule of court to be furnished are taxable.®^ 
However, a statute making an allowance of twenty- 
five cents per folio for drawing all pleadings in an 
action, and twelve cents per folio 'Tor engrossing 
or copying the same,” does not authorize a charge 
for a copy to file, in addition to the engrossed copy, 
and a copy to keep 53 

§ 193. Motions and Other Interlocutory Pro¬ 
ceedings 

Statutes governing the costs of a motion or Inter¬ 
locutory proceeding and limiting the amount thereof are 
applicable where there Is a strictly mterlocutory pro¬ 
ceeding, but not where a decision on the motion or other 
application results in a final disposition of the main ac¬ 
tion or proceeding. 

Except where the decision on a motion results 
in a dismissal or other final disposition of the prin¬ 
cipal action or proceeding,53 the costs allowable on 
a motion or interlocutory proceeding are not the 
costs of the main action or proceeding, and are not 
necessarily the same in amount, but are the costs 
of the motion or interlocutory proceeding.54 A 


39. N.T—^In re Loomis* Estate, 288 
ITTS. 64, 247 App Div 411, mo¬ 
tion granted 290 N.T S. 846, 248 
AppDiv. 836, affirmed In re 
Loomis, 6 NB2d 103, 273 N.T. 76. 

16 C J p 142 note 4. 

40. US —Thomas v. Spruks, CCA 
Pa, 100 F2d 198 

41. Tex—Janes v. Busby, Civ App., 
93 SW2d 788 

15 C J. p 169 note 9 

42. Tex —Watchtower Mut Life 
Ins Co V Davis, Civ.App, 99 S 
W2d 693 

43. Ariz—^Dowdy v Calvl, 126 P 
873, 14 Ariz 148. 

Colo—^Bates v. Wilson, 32 P. 616 
18 Colo 287. 

16 C J P 169 note 10 

44. NT—State Trust Co. v. Cow 
drey, 22 N T.S 601, 68 Hun 97. 


45. Hawaii—^Hivera v. Kagonton, 32 
Hawaii 518. 

46. NY—^People v. Lang, 96 N.T. 
S 655, 109 AppDiv, 706. 

47. Ill.—^Miltenberger v Glos, 117 N. 
E 84, 279 Ill 601. 

48. Ala—^Waites v. First Nat Bank, 
151 So. 847, 227 Ala. 684 

49. NY —Cross & Brown Co. v. Von 
Walde, 174 NY.S, 146. 

BO. N.T—Tierney v, Perkins, 179 N. 
TS 904 

51. U S.—Tale Lock Mfg Co. v. Col¬ 
vin, CeVt, 14 F 269, 21 Blatchf. 
168, affirmed 6 S Ct 1019, 118 US. 
152, 30 LEd 193 

Iowa—Cook V Chicago, R I. & P. 
R Co, 46 N.W. 1080, 81 Iowa 661, 
26 Am SR. 612, 9 L.R.A. 764. 
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Wash—^McQuesten v. Morrill, 41 P- 
66, 12 Wash 335 
16 C.J p 123 note 51. 

52. Wis—^Duncan v. Erickson, 51 N. 
W 1140, 82 Wis. 128—Reid v. Mar¬ 
tin, 46 NW 820, 77 Wis. 142. 

53. Wis —^French, v. Continental 

Assur Co, 278. N.W. 388, 227 Wis. 
203 

XjDLOlusloiL la. Judgment 
An award of costs oo granting a 
motion which finally determines the 
action IS taxable and properly in¬ 
cluded m the Judgment—^Foley v- 
Carter, 212 N.T.Sw 381, 214 AppJDav. 
292 

54. N.T.—^Bell v. CFreenwood, 242 N. 
YS. 149, 229 App.Div. 560. 

Wis—^Anheuser v. West Lawn Ceme¬ 
tery Co. 282 N.W. WZ. 
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statutory litButation of the amount-of motion costs 
is not applicable where there is no motion or appli¬ 
cation for an order, but rather a special proceeding, 
commenced by the filing of a petition and terminat¬ 
ed by a decree.56 

Costs of motion for additional ollowamce are not 
usually given 6 but the court has power to impose 
such costs and may do so when the motion for an 
extra allowance is denied and it is apparent that no 
ground existed for applying for the allowance.57 

Costs of a motion for retaxation of costs must, 
imder some statutes, be paid by the party at whose 
instance the costs were taxed whpre he has failed 
to give notice of taxation or retaxation.58 

§ 194. Depositions and Affidavits 

a. Depositions 

b. Affidavits 


a. Depositions 

(1) In general 

(2) Particular items 

(1) In General 

Subject to qualifications and limitations which vary 
somewhat under the statutes, rules of court, and judicial 
rulings of different jurisdictions, the expense of taking 
depositions may be allowed as a proper item of costs. 

In a proper case in many jurisdictions the ex¬ 
pense of taking depositions is a proper item of 
costs to be allowed to the prevailing party,®® pro¬ 
vided the deposition is authorized by statute®® and 
was regularly taken,and is proper m content,®® 
so as to be admissible in evidence, and it is not 
shown that the taking of the deposition was un¬ 
necessary for the protection of the party taking it,®* 


OocAb of Tecyp«iil]]L£r oaae 
Where the court errs in reopenlngr 
a ca^e, and one of the parties sub¬ 
mits ^esh evidence, the costs ac- 
cruinff after the case was reopened 
should he taxed to him, and he: 
should pay his proportion of the 
•costs on the appeal, due to the er¬ 
roneous order of the trial court,— 
Hagrerle v Beebe, N.W, '303, 123 
Iowa 820 

B5. N.T —^In re Doherty’s' Guardian¬ 
ship, 264 NTS. 809, 142 Misc 360. 

58. N T —Schwartz v, Poughkeepsie 
MUt F. Ins Oo., 18 How.Pr 98— 
Dickson V. McElwain, 7 How Pr. 
1»8 

6!7. NY —Jordan v. National Shoe & 
^leather Bank, 45 N.Y.Super 423 
5& NT—^Hesse-Schnitt v Brahe, 
234 N.YS. 535, 134 Misc 67 

59. U S.—^Hodgman v. Atlantic Re¬ 
fining Co, DCDeL, '8 F 2d 777 

Ariz—Smith v. Elder, 245 P 274, 
30 Ariz 144. 

•Cal—Welch v- Alcott, 174 P. 34, 178 
Cal 630—^EJafdes v. Dos Angeles Ry. 
Corporation, 184 P 884, 43 Cah 
App 259. 

La —^Barker v. Houssiere-Latreille 
Oil Co., 112 So 415, 163 La 656. 
Okl.—Owens v Clark, 61 P2d 201, 
203, 177 Okl 519, quoting Oozpiis 
JTnrlB. 

Wash.—^Hawley v. Priest Rapides Ice 
& Cold Storage Oo, 19 P 2d 400, 
172 Wajtfh. 7n 
16 C J. p 135 n<rte *3 
ITnder ntatnte comxul-ttliig costs 
generally -to disonetlon of oonrt, the 
court did not abnse its discretion in 
taxing the nosts agsanst an unsuc- 
loessful plaintiff where most of the 
costs were incurred in the taking of 
‘depositions in juoi attempt to prove 
hts claim, the law in the state as 
te ‘the c,ha,rar.tftr nf ^evidence required, 


Is well established, and the proof 
adduced was wholly inadequate — 
In re Nielsen’s Estate, 280 NW 246, 
135 Neb 110 

BO. Cal—^Kummeth v Atkisson, 138 
P 116, 23 Cal App 401 
Okl—Owens v. Clark, 61 P 2d 201, 
203, 177 Okl 519, quoting Corpus 
Juris. 

61. Cal—^Bades v Los Angeles Ry 
Corporation, 184 P 884, 43 Cal App, 
259. 

Time of filing 

The costs of taking depositions are 
not taxable when not filed within the 
time required by rule of court — 
XJlrich V- Getz, 2 LaneLRev, Pa., 
137. 

62. irrelevant evidence 

(1) Where the evidence taken in a 
deposition was irrelevant under the 
complaint, the costa therefor should 
not he taxed for plaintiff. 

U-S—^Eastman Co. v Getz, NT., 84 
F. 468, 28 aCA. 469. 

S.C—Teague v. South Carolina R 
Co.. 42 S.aL. 154. 

(2) However, it has been held that 
the entire cost of depositions is tax¬ 
able against the losing party, al¬ 
though a part of the examination 
was devoted to the ascertainment of 
his whereabouts, where, pursuant to 
a conspiracy with the witnesses, he 
evaded service of a subpoena—Curtis 
V. Stix Dry Goods Co., 162 S.W. 1049, 
179 Me.App. 578. 

Improper expert testimony 
Costs are not taxable for taking, 
transcribing, and printing deposi¬ 
tions of an expert witness which con¬ 
sist of argumentative departures 
from the province of expert testi¬ 
mony and which deal in vituperative 
personalities.—^Malignani v. Jasper 
Marsh ConsoL Electric Lamp Co., C 
C.Mas&. 180 F. 442. I 

423 


83. Cal—^Ream v Barr, 291 P. 451, 
108 Cal App 172—Eades v. Los 
Angeles Ry. Corporation, 184 P. 
884, 43 Cal App. 269. 

Okl.—Owens v. Clark, 61 P 2d 201, 
203, 177 Okl 519, quoting Corpus 
Juris. 

16 C J p 135 note 6 
It IS for court to decida whether 
the taking of the depositions was 
reasonably necessary for the protec¬ 
tion of the party taking them -~- 
Welch V. Alcott, 174 P. 34. 178 Cah 
630. 

Prior opportunity to cross-examine 
witness 

"Where a party failed to appear at 
the time and place designated in a 
notice for taking a deposition and to 
cross-examine the witness, and there¬ 
after served notice of the taking of 
the deposition of the same witness, 
and in pursuance thereof took the 
deposition of such witness, which 
consisted of a cross-examination of 
the witness on the deposition previ¬ 
ously given, the costs and expense of 
taking such subsequent deposition 
should not be allowed as a part of 
the costs of the case.—^Vaughn v. 
Johnson, 119 P 879, 20 Idaho 669, 37 
L.RA.,N.S.. 816. 

Depositions for use in other oases 

"Where depositions are used which 
were taken in other cases between 
the same parties, dismissed on mo¬ 
tion of plaintiff, the subject of which 
was the same as the subject matter 
of the action in which the depositions 
are used, it is proper to deny plain¬ 
tiff’s motion to tax the costs against 
defendant —Gamble-Robinson Com- 
mn, Co. V Union Pac R Co, 180 
Ill App 256, affirmed 104 N.E 666» 
262 Ill. 400, Ann.Cas 1916B 89. 
xmneoesBary prolixity 

<1) Where a deposition Is unnecqo- 
sanly prolix, the prevaaling parb^ 
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or that there is some special reason for not allowing 
the expense as costs.®^ 

What are depositions within meaning of statutory 
provisions. In the lower federal courts some de¬ 
cisions hold that the federal statute refers to deposi¬ 
tions taken out of court under such notice or con¬ 
sent as will entitle them to be filed and read as evi¬ 
dence on the hearing of the cause, and does not in¬ 
clude evidence taken before a master on a reference, 
or before a special examiner ,66 but the weight of 
authority is to the contrary.®® However, a statute 
allowing a fee for each deposition taken m a cause 
does not apply to oral testimony taken by a special 
master on a reference 6*^ Where objections to a 
deposition have been waived by allowing it to be 
used, it is a “deposition,” within the statute mention¬ 
ing the, test,®® and a deposition is taken and admit¬ 
ted in evidence, within the statute where it is tak¬ 
en for use on a motion for a preliminary injunc¬ 
tion, although not thus used because the motion is 
withdrawn, if used on the final hearing.®® 

Reasonably interpreted, a state statute providing 
for costs in a fixed sum for the taking of a deposi¬ 
tion in a court of record means that the deposition 
must have been taken in an action pending in a 
court of record and not that the examination must 
have taken place in the court room of a court of 
record.7® 

Depositions of party or person interested in suit. 
A party’s deposition in his own behalf is not tax¬ 
able as costs,71 but if made by him to be used by 
his opponent it may be taxed,7® and it has been stat¬ 
ed broadly that where a statute providing that costs 
shall include the cost of taking depositions makes 


no exception as-to the deposition of a party, the 
court can make none.73 Under some statutes, ap¬ 
parently costs in a fixed sum may be taxed for the 
taking of the deposition of a party in his own be¬ 
half, but where several parties on the same side 
are represented by one attorney, only the fixed sum 
IS recoverable, regardless of whether the deposi¬ 
tions of one or more parties are taken.74 In the 
absence of a statute allowing such costs, the ex¬ 
penses of a party in taking the deposition of the 
other party to the action for the purpose of dis¬ 
covery in preparing for trial are not allowable as 
costs.76. The deposition of a person interested in 
a suit but not a party thereto is taxable as costs.76 

Refusal of adverse party to admit facts cfr ac¬ 
count. Under a pertinent rule of court, it is proper 
to deny a motion of the losing party to tax to the 
prevailing party the expense incurred in taking a 
deposition to prove facts which the latter party, on 
notice before trial, refused to admit, where the 
facts set forth in the notice could not be fairly ad¬ 
mitted without qualification or explanation and a 
refusal to admit them was reasonable and war¬ 
ranted 77 Also, plaintiff, who was the losing party 
except as to an amount confessed in the answer, 
is not entitled to have the expense of a deposi¬ 
tion taken by him taxed to defendant on the theory 
that it was rendered necessary by defendant’s re¬ 
fusal to account, where plaintiff had no right to an 
accounting as to certain matters, and as to other 
matters defendant’s pleading and a deposition in¬ 
troduced by him furnished all the information that 
an extended accounting would reveal.7® 

Necessity for. use of depositions. According to a 


cannot recover for the expenses In¬ 
curred in the taking: of so much 
thereof as was unnecessary. 

N. J —^Yard v Ocean Beach Assoc , 24 
A. 729. 49 N.JBq. 306 
Vt.—Sanborn v Braley, 47 Vt 170. 

(2) That portion may be properly 
taxed to such party. 

Ala—Borland v. Walker, 7 Ala 269 
N.T—Stafford v Bryan, 2 Paigre 46, 
04. Cal —Welch v. Alcott, 174 P 84. 
178 Cal. 680—^Bades v. Los Angreles 
By. Corporation, 184 P. 884, 43 Cal. 
App 269 

65. tJ S —^Kissingrer-Ison Co. v. 

Bradford Belting: Co.. Ohio. 123 F. 
91, 69 CCA. 221 

16 C J. p 135 note 8 

66. U.S.—Missouri v. Illinois, Mo. 
26 set 713, 202 US. 598, 60 LBd 
1160—^Matheson v Hanna-Schoell- 
kopf Co. C C Pa, 128 F. 162. 

15 C J. p 135 note 9 

67. TJ.S—^Missouri Pac H. Co. v. 
Texas & P. R. Co, C.C.lia, 88 F. 
776. 


ea XT S —Indianapolis Water Co v 
American Strawboard Co, CC.Ind., 
65 F 534. 

69- U S —Indianapolis Water Co v 
American Strawboard Co, supra 

7a N.Y—^Aarons v Bosenberg:, 246 
N.YS. 286. 138 Misc. 66. 

71- Wash—^Fowler v. Gray, 251 P. 

670, 141 Wash 372. 

16 C X p 136 note 14. 

73. Cal—Simpson v. Gillis 32 P 2d 
1071, 1 Cal 2d 42. 

NH—Georg:e v. Starrett, 40 N.H 
136 

OpponaoDit not personally bound to 
pay costs 

In automobile collision case, al¬ 
lowance of fifteen dollars costs for 
deposition of plaintiff taken by de¬ 
fendant in whose favor judgmient was 
rendered was not abuse of discretion 
because defendant who was insured 
was not personally bound to pay 
costs.—Squiar v. McLean, 39 P.2d 
437. 8 Cal App 2d 429. 
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73L Ariz.—White v. Frye. 234 P 34, 
27 Ariz. 447. 

74;. N.Y —^Empire Produce Co v. Al¬ 
len, 223 NT.8 599, 130 Mlsc 156 
75. Wash—^Kenworthy v Kleinberg:, 
47 P.2d 825, 182 Wash 426—Victor 
Products Corporation v. Edwards, 
18 P.2d 1045, 172 Wash. 1. 
Discretion of court 
Notwithstanding the notice stated 
that the deposition was for another 
purpose, it is within the court’s dis¬ 
cretion to deny costs therefor when 
It finds the deposition was taken for 
purpose of discovery.—^ECenworthy v. 
Klemberg:, 47 P.2d 826, 182 Wash 
425. 

7a Pa.—Sattler t. Altman, eta, 
Mach. Co., 9 Pa.Dlst. 78. 

77. Ill,—^Plrst Trust & Saving:s 
Bank of Kankakee v. Town of Ga- 
neer, 16 N.B2d 806, 296 IlLApp. 
541. 

7a Ky.—Garrard v Heidrick, 87 8. 
W.2d 954, 261 Ky. 393. 
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number of decisions unless it appears that the 
depositions were not taken in good faith or were 
actually unnecessary, costs of taking them are 
properly taxable although they were not used at the 
trial and in line with this view are the decisions 
which hold that costs are taxable for depositions 
not used because the witness attends and testifies 
in person, if the party taking the depositions acted 
in good faith in procuring a commission.®® Again 
it has been held that the fact that the deposition is 
not used is no ground for not taxing it as costs, 
where its use is rendered unnecessary®^ or impos¬ 
sible®® by the act of the opposite party; and where 
judgment was rendered for defendant on plain¬ 
tiff's refusing to plead after the court had sus¬ 
tained a demurrer to the complaint, the costs of 
the examinations of defendant before trial are prop¬ 
erly taxed against plaintiff, under a statute which 
provides that, if an examination of a party is not 
read on the trial, the party causing the examination 
shall pay the costs thereof.®® Where the cost of 
taking an unused deposition is otherwise taxable 
under the foregoing rules, it is none the less so be¬ 
cause the deposition has not reached a finished state, 
as where it is not signed and directed to the clerk 
of court ®4 The questions of good faith and reason¬ 
able necessity are for the trial court to determine ;®5 
and in determining them it will bear in mind that 
a deposition, at the time of the taking thereof may 
be apparently necessary m the sense that the party 
cannot safely proceed to trial without it, although 
afterward the case may take such a course as to 
make it unnecessary to use the deposition.®® 

In some states the expense of taking a deposition 
which is not used must be borne by the party by 
whom It was taken and cannot be taxed as costs,®^ 
even though the action is dismissed by the adverse 
party.®® It has been held that if the deposition is 


rejected because the magistrate's certificate of no¬ 
tice to the opposite party is defective, costs there¬ 
for are not taxable.®® 

Where a statute provides for certain costs when 
depositions on oral interrogatories are not taken 
after notice, such costs cannot be taxed m a case 
where the depositions were not taken because a 
prior affidavit had not been made, and where the 
omission was known and not waived by the oppos¬ 
ing counsel before he had incurred the expenses in 
question.®® 

Under the federal statute the weight of authority 
is that costs are not taxable for depositions unless 
the depositions are actually put in evidence on the 
final hearing ®i It has been held that costs are not 
taxable for taking depositions where the cause is 
voluntarily dismissed without a hearing with the 
consent of defendant and the attorneys of both par¬ 
ties,®® where plaintiff is nonsuited on the statement 
of his attorney,®® for depositions to be used on a 
reference to a master, although referred to on a mo¬ 
tion for rehearing, which results in a dismissal of 
a bill as on a final hearing,®^ nor for depositions 
taken and used in resistance of a motion to set 
aside service of process;®® but it has also been held 
that the expense of depositions taken by defendant 
are taxable where, although they were not used, 
they were taken in good faith and plaintiff prevent¬ 
ed their use by dismissal of the case ®® So, while 
the rule has been laid down broadly that, where the 
witness whose deposition was taken attends at the 
trial and testifies, costs of taking the deposition can¬ 
not be taxed,®it has been held that the fact that 
the deposition is not used does not bar the right of 
the party taking it to costs for taking it, where the 
witnesses were beyond the reach of a subpoena and 
the taking of the depositions was a necessary prep- 


79. Anz—White v Frye, 234 P. 34. 
27 Anz 447 

Cal—Simpson v. Gillis, 32 P.2d 1071, 
1 Cal 2d 42—Welch v Alcott. 174 
P 84, 178 Cal 630. 

15 C J p 138 note 60. 

80. Pa —Bancroft v. Freeman, 7 
WklyNC 64. 

Tex—Gulf, etc, R. Co v. Bvansich, 
61 Tex 3. 

15 C J p 138 note 61. 

81. Ark—Reese v. Cannon, 98 S.W 
370, 80 Ark. 674. 

SC—Furman v. Peay, 18 S.CL. 
612 

88. Mo—Curtis v. Stix Dry Goods 
Co, 162 S.W. 1049. 179 Mo App, 
578. 

83. Ind —Citizens' Nat Bank v. 
Alexander, 73 N.B. 279, 34 Ind. 
App. 696. 


84. Cal.—Simpson v. GiUis, 32 P.2d 
1071, 1 Cal 2d 42—Hughes v 

Hughes, 193 P. 148, 49 Cal App, 
217, 

as. Cal—Moss V Underwriters* Re¬ 
port, 83 P2d 603—Simpson v. Gil¬ 
lis, 32 P2d 1071, 1 Cal.2d 42— 
Hughes V. Hughes, 193 P 148, 49 
Cal App 217. 

86. Cal.—Moss V. Underwriters' Re¬ 
port, 83 P.2d 603—Hughes v 
Hughes, 193 P 148, 49 Cal App. 
217 

87. Ohio—^Fairchild v Lake Shore 
Electric Ry. Co., 128 NH 168, 101 
Ohio St 261. 

sa Ohio.—Searles v. Union Central 
Life Ins Co, 8 N.E 2d 686, 55 Ohio 
App 85 

89. N.H,—George v. Starrett, 40 N 
H 135. 
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9a Ill—Harman Coal Co. v Cleve¬ 
land, etc, R Co, 172 IlLApp. 298. 

91. U S —The Carnia, D C N.T., 1 P. 
Supp. 219. 

15 C.J p 138 note 68 

92. U.S—Cahn v. Qung Wah Lung, 
C C Cal. 28 P. 396. 

93. U S.—Cahn v. Monroe, C C,Mich., 
29 P 675. 

94. U S.—Spill V Celluloid Mfg. Co., 
C.C.N.T., 28 P 870. 

95. U S.—^Michigan Aluminum Fdy. 
Co. V. Aluminum Co of America, 
C.aMich, 190 F. 903. 

aa U S.—Concrete Mixing A Con¬ 
veying Co V Great Western Pow¬ 
er Co. of California, DC.Cal., 46 
F 2d 331, appeal dismissed, CC.A, 
48 P.2d 1072 

97. US.—Pinson v. Atchison, T. A 
S. P. R. Co., C C.Mo., 64 F. 464. 
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aration for trial, and where their introduction in 
evidence was rendered unnecessary by the act of 
the opposite party in procuring the attendance 
of the witnesses and the same result was reached 
where the deposition was taken m good faith but 
the witnesses were produced by order of court and 
testified at the tnal.®^ 

(2) Particular Items 

Whether a particular item of expense incurred in the 
taking of a deposition is taxable as part of the costs 
and, if so, the amount or rate at which it is taxable, 
depend on the statutes of the jurisdiction in which the 
deposition is used. 

The officer taking a deposition should certify each 
item of costs and transmit the evidence of services 
rendered to show the court that the services have 
been performed, and that the charges are such as 
the law allows ^ No one has authority, unless or¬ 
dered by the court, to change the amounts indorsed 
on the deposition by the officer.^ 

Under some statutes fees or charges for drawing 
interrogatories attached to a commission,3 copies of 
cross interrogatories as settled for defendant and 
to be served on complainant's solicitor,4 reducing 
depositions to writing or transcribing shorthand 
notes,6 drafting and copying depositions under a 
commission,® and postage paid on a commission to 
take testimony 7 or for sending original depositions 
de bene esse to the clerk of court 8 have been held 
taxable; but, in the absence of statutory authority 
or requirement, it is not permissible to tax the ex¬ 
pense of a copy of a deposition,3 costs on a rule to 
take depositions,or money paid to an agent for 


taking and bringing back a commission to and from 
another stale Where a party filed interrogatories 
to witnesses, and had them crossed, but did not take 
the depositions, he was properly assessed with the 
costs of such proceeding.i2 

Pees of officers taking depositions. Subject to 
statutory limitations,^3 fees of the officers taking 
depositions are ordinarily proper items of allow¬ 
ance,although not indorsed on the deposition,^® 
and although the deposition was taken on stipula¬ 
tion in which there was no provision made as to 
the expense of taking the same but it is improper 
to tax fees for a commissioner where no commis¬ 
sioner was appointed for the taking of depositions!*? 
and they were taken by consent in the office of de¬ 
fendant's attorneys each attorney having his own 
stenographer present to take down the testimony.!® 
Under a statute providing for the taking of deposi¬ 
tions, and that the fees of the commissioner shall 
be paid by the party seeking the testimony, without 
any suggestion that such party can call upon the 
opposite party for reinbursement for the expense 
thus incurred, such opposite party is not liable 
therefor under another statute declaring that in all 
cases the party who shall be cast in the suit shall be 
liable for the cost thereof, although the judgment 
was m favor of the party taking the depositions.!® 

Witness* fees for attendance on the taking of 
depositions are taxable as costs.®® 

Attorneys fees for taking depositions are not tax¬ 
able as costs m the absence of statutory authoriza¬ 
tion.®! 


98- U.S.—^Hunter v. International R. 

Impr. Co, CC.NT., 28 F 842. 

99. U.S—^Nead v Millersburgr Home 
Water Co, C.C.Pa., 79 F 129 

1. US —^Russell v. Ashley, C.C Ark, 
21 F.Cas.No 12,150, Hempst 546 

8. Mo —Harbstreet v Shipman, App, 
122 SW.2d 396 

a Where separate oonuulssions is¬ 
sue for examination of witnesses in 
different localities, the successful 
party is entitled to tax coste for 
drawing: interrogatories attached to 
each commission.—^Rose v Swarthout, 
133 NYS. 557, 78 Misc. 583 

4. N T.—Mann v. Rice, 8 Barb Ch 
42 

5. Mo—Curtis V Stix Dry Goods 
Co, 162 SW. 1049, 179 Mo App 
678. 

6. N Y.—Corlies v. Cummings, 7 
Cow. 164 

15 CJ P 136 note 20.' 

7. US —^Prouty v Draper, C C 

« Mass. 20 F.Cas.No.11,447, 2 Story 
199. j 


8. U S.—Hayes v. Surface Combus¬ 
tion Corporation, D.CNY., 25 F. 
Supp 515. 

9. Cal—^Moss V Underwriters* Re¬ 
port, 83 P2d 508 

10. Pa.—Uhl V Scholtz, 4 L.TNS. 
14. 

11. Pa—Lynch v Wood, 1 Dali. 310, 
1 LBd. 161. 

SC—Williams v. Jones, 20 SC.L 
555. 

18. Tex—Griffith v. Missouri, K. & 
T R Co, Civ App, 108 SW 766 

13. U.S.—^Ralfold Process Corpora¬ 
tion V. Castanea Paper Co, D C.Pa., 
25 FSupp 593 

16 C J. p 186 note 25 [c] • 

14. US —Tesla Flectric Co v. Scott, 
C C Pa, 101 F. 624. 

Mont.—Isman v. Altenbrand, 111 P. 
849, 42 Mont 188 . 

15 C J. p 136 note 25. 

15- Wash —^Plllsbury v. Beresford, 
109 P 193, 58 Wash 656 

18. Ark—^De Borges v. Green, 192 
SW. 878. 


Wash—^PiUsbury v, Beresford, 109 
P 193, 68 Wash 656. 

15 C J p 136 note 28 
17- Mo—Clark v. Hill, 33 Mo.App. 
116. 

18. NY.—Valk V. Erie R Co., 112 N. 
YS. 792, 128 AppDiv. 470. 

19. Ga—^Almand v Atlantic Cosist 
Line R. Co, 45 S.E. 302, 118 Ga. 
468. 

20. US —Agius V. Perkins, CCN. 

Y, 161 F 968 ' 

NY—^Dunham v. Sherman, 19 How. 
Pr 672 

Pa.—Lynch v. Wood, 1 Dali. 310, 1 
L.Ed 161. 

15 C.J p 136 note 34. 

21. NY.—^Kaliski v. Kaufman, 114 
NY.S 811, 62 Misc. 274. 

Statute with limited application 
Under statute, attorney's fees can¬ 
not be taxed as costs in proceeding 
to perpetuate testimony unless at¬ 
torney is appointed by court to rep¬ 
resent interested parties who cannot 
be personally notified—Cleveland, C., 
C & St. L Ry Co. V Porter, 186 N. 
E. 9, 44 Ohio App 480. 
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Under the act of congress of Febr. 26, 1853, 28 
U.S C A. § 572, a designated amount is taxable as 
fees for the attorney, solicitor, or proctor, for every 
deposition taken and admitted as evidence in a 
cause 32 Xhe statute applies to cases at common 
law where the depositions are given in evidence at 
the trial, and to suits in equity where depositions 
are read at the hearing's Where a deposition is 
taken in one cause, but by stipulation used m others, 
only one solicitor's fee v: taxable, and that m the 
suit for which the deposition is originally taken.34 
However, a separate fee may be taxed in each case 
where a deposition is originally taken under a stip¬ 
ulation that it shall be used in more than one easels 
or where the deposition, although written down only 
once, is taken and entitled in several suits without 
any agreement that the attorney's fee shall be taxed 
but once.36 Where a witness is recalled for further 
examination his testimony thus taken does not be¬ 
come a new deposition for which a second attor¬ 
ney's fee is allowable.37 

Attendance or traveling and hotel expenses of the 
opposite party38 or of counseled at the taking of 
deposition is not taxable unless authorized by stat¬ 
ute.®^ Neither is such attendance taxable where 


there is a special remed> provided by statute for 
the recovery of expenses for travel and attend¬ 
ance 31 

By what law governed The expense of deposi¬ 
tions taken in one state to be used in the state 
courts of another state is taxable at the rate fixed 
by the statutes of the state where used.32 If there 
is no statute fixing the fees, the officer taking the 
deposition should be allowed what the services are 
reasonably worth, not exceeding what was actual 1> 
paid or meurred 33 

If a commission is issued from a federal court 
to a person in another state, other than a circuit 
court commissioner, the statutory compensation of 
such commissioner for the same service is the 
measure of an allowance to such person.®-* Where, 
by stipulation, depositions are taken abroad before a 
United States consul, a charge of reg^ar consul 
fees is not improper ,35 and if the commission is¬ 
sues to a foreign country, where no officers are pro¬ 
vided by the law of the United States for the ex¬ 
ecution thereof, with definite, fixed fees, the amount 
allowed by law here will be the measure of com¬ 
pensation for the service abroad, unless it be shown 
that the customary charge in such foreign countrj* 


22. XT S —Beckwith v Elaston, D C 
NY, 3 FCas.No,1.2l2, 4 Ben. 357 
—Stlxnp^on V Brooks, CCNT, 23 
F Gas No 13.464. 3 Blatchf 456— 
Troy Iron & Nail Factory v. Corn- 
ingr. CC,N.T„ 24 F.CaaNo 14,197, 7 
Blatchf 16. 

Feea of oAoer diatliiffidJihod 

Such fees are allowed to the par¬ 
ty as Compensation for his altor- 
nes^s services in and about the dep¬ 
ositions, and are to be taxed in ad¬ 
dition to the fees of commissioners 
who take the testimony.—^Broyles v 
Buck, C.C.Ga.. 87 F, 137. 

Pea Is taasable for deposition of 
each witness, although more than 
one deposition is returned in the 
same inclosureu—^Broyles v. Buck, su- 

pra- 

23. X7.S—Stlmpson v. Brooks, CC 
N.Y. 28 P.Cas.No 13.454. 8 Blatchf 
456—^Troy Iron & Nail Factory v. 
Coming, aC.N.T., 24 FCasNol4,- 
197. 7 Blatchl 16. 

24. US—British &, South American 
Steam Nav. Co. v. Delaware, L. & 
W. R. Co., D.C.N.T., 196 P 934 

16 C.J p 137 note ^2. 

Ckmtzaary view taken 

U.S.—Jerman v. Stewart, Gwynne & 
Co., CaTenn., 12 P. 271. 

N j —Greene v. French, 6 N J L J 
228. 

25* U.S.—British ft Soi^th American 


Steam Nav Co v Delaware, L & 
W R Co, D.CNY, 196 F 984 
16 C J. p 137 note 44 

26. US—Wooster v. Handy, CON. 
T, 28 P. 49, 23 Blatchf 112, 

16 C J p 137 note 42 [a]. 

27. U S —Keaabey & Mattison Co 
V. American Magnesia & Covering 
Co , C C Pa, 149 F. 489 

28. NT —Jackson v Hooker, 1 Cow 
686 

29. Idaho —First Nat. Bank v, 
Stnngfleld, 235 P. 897, 40 Idaho 
687 

NT—A B Nettleton Co. v Story, 
201 NTS 11, 121 Misc 268 
15 C J p 137 note 48 
However, it was held that, where 
plaintiff moved to take depositions at 
distant place, and defendant then 
served notice of taking depositions 
at same place, defendant should pay 
to plaintiff a sum sufficient to cover 
expenses for time, additional to that 
to examine under his own notice, 
which his counsel may be required 
to spend in such place.—^Muschler v 
General Metalsmlths, 211 N.T.S 693, 
126 Misc 643. 

30. XTagleot or refusal of party to 
tfike depositloiL after giving no- 
ties 

(1) Under a statute, a party who 
attends at the taking of depositions 
is entitled to fees for attendance and 
mileage, when the failure to take 
the depositions results from the neg¬ 
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ligence of the party giving the no¬ 
tice —^Whitestown Milling Co v 
Zahm, 36 NB 764, 10 IndApp 471 
(2) However, where a statute pro¬ 
vides that If any party after giving 
notice to the adverse party neglects 
or refuses to take a deposition, the 
adverse party may be allowed as 
costs such amount as the court ma^ 
deem equitable, etc, unless notified 
that the deposition will not he tak¬ 
en, the party giving the notice of the 
taking of the deposition is not liable 
to the adverse party for costs tax” 
neglecting to take it, where the wit¬ 
ness attends and submits to an ex¬ 
amination in part, but refuses to- 
complete it, and neither party re¬ 
quests compulsion.—Ott v Hen tall 
47 A. 80. 70 N.H 231, 61 L R.A 226. 

31. NH—Powers v. Hale, 26 NH. 
145 

82. Iowa.—^McNider v. Slrrlne, 61 K. 

W 170, 84 Iowa 746 
Ohio —Smith v. Rufenacht Rubber 
Co. 26 Ohio NP..NS, 217 
However, the contrary has been 
held as to a notary’s fee.—^Isman v. 
Altenbrand, 111 P. 849, 42 Mont. 188. 

33. Minn—Wentworth v. Gnggs, 21 
Minn. 450. 

34. U.S.—Sedgrwick v, Giinnell, D 

C. N.T.. 21 F.Ca8.No.l2,618. 10 

Ben. 6. 

35. U.S.—^Duplex Metals Co v. 
Standard Underground Cable Co., 

D. CPa., 218 jr. 269. 
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is greater,3 6 although it has been held that, in the 
absence of evidence of the customary rate in the 
foreign country, an allowance of the sum actually 
paid, which is reasonable at the place of payment, 
is not improper.37 

b. Affidavits 

Costs for affidavits are either not allowable at all 
or are confined to necessary affidavits. 

Costs for affidavits to petitions®^ or for ex parte 
affidavits offered on the hearing of merely inci¬ 
dental motions^s are not taxable. Even where costs 
of a necessary affidavit are taxable,^® if it is pur¬ 
posely made long to increase costs a deduction to 
the extent of the unnecessary matter included will 
be made,^i and where separate affidavits are un¬ 
necessarily made the costs of only one will be al- 
lowed.42 Whether taxable costs include the fees 
of the clerk of court for filing affidavits is consid¬ 
ered below in § 216, 

§ 195. Continuance Fees 

An unrevoked and unmodified order taxing certain 
fees as costs ,on the granting of a continuance is con¬ 
trolling as to the matters covered thereby. 

So long as an order granting a continuance and 
taxing witness' fees in a specified amount against 
the party at whose instance the continuance was 
granted remains unmodified and unrevoked, the 
parties must abide thereby and additional costs for 
fees and mileage of witnesses attending court on the 
day of the granting of the continuance will not be 
allowed.^ 3 xhe effect of a continuance or postpone¬ 


ment on the right to a term fee is considered in § 
196. 

§ 196. Term Fees 

By virtue of statute In some states, where a case is 
regularly and necessarily on the calendar, a separate fee 
for each term, exclusive of the term at which the case is 
tried, IS taxable as an item of costs. 

The amount designated by statute for allowance 
for a term fee is granted for terms during which 
a cause is necessarily on the calendar awaiting 
trial. The cause will be considered necessarily 
on the calendar when regularly and properly plac¬ 
ed there^® and in readiness for trial The prevail¬ 
ing party is entitled to a term fee for terms during 
which the cause is held under advisement by the 
court,47 or where, by mutual consent and for mutual 
convenience, the cause is put over the term,48 or 
for a term when the case was adjourned without 
costs to either party,4® or even where the cause is 
postponed or put over at the request of the prevail¬ 
ing party.50 The right to term fees is not affected 
by the fact that the court’s business was such that it 
was apparent that the cause could not be reached ,5i 
nor will plaintiff's right to term fees be affected by 
the fact that plaintiff himself did not notice the 
case for trial where defendant had so noticed it.52 

Term fees are not allowable where the cause is 
for any reason improperly or not necessarily on the 
calendar ,53 where no note of issue is filed for any 
term for which the cause is noticed for trial ;54 
where parties refuse or neglect to try the cause at 
a term for which it is regularly noticed, although 
having the opportunity so to do;®® or where plain¬ 
tiff serves an amended complaint, destroying the 


36. us —Sedgwick v. Gnnnell, DC. 
NT, 21 F.Cas No 12,618, 10 Ben 6, 

37. U S —The Fnsia, D C N. Y., 27 F. 
480. 

38. La —^Hamilton v. Antoine, App , 
167 So. 796. 

3d. N.H—^In re Boscawan, 37 N.B. 
466. 

40. Pa—^De Haven v, Merath, 7 Pa 
Ca 388 

Wis —Gould V Merrill R., eta, Co , 
121 NW 161, 139 WiS. 433. 

41. N.T—^Legrff V. Kinney, 2 Wend 
255 

42. Pa—^Roberts v. Clemens, 11 Pa 
Dial 530 

43. Mich—Jones v. Antrim Circuit 
Judge, 193 N.W. 873, 223 Mich 141. 

44- NT—^Ritter v. Brack, 221 N. 

Y c{ 603. 129 Misc 621. 

16 C.J p 122 note 23. 

Object of foe 

A it'rm fee was created by statute 
as a service fee for noticing: the 
cause for trial, preparing and deliv¬ 


ering a note of issue to the clerk, 
and afterward giving the case such 
attention as lawyers are accustomed 
to give their cases which are on the 
calendar—^Baxter v. Rockwell, 176 
NW. 387, 208 Mich. 600. 

45. NY.—Hahn v. Coen, 30 N.T S 
347, 31 AbbN.Gas. 478—Sipperly v 
Warner, 9 How.Pr 332, 

15 C J p 122 note 25 

46. N T.—^Deyo v. Morss, 48 N Y S 
171, 21 Misc 497 

15 C J p 122 note 26. 

47. Mass.—^Bliss v. Tripp, 16 Gray 
287 

48. Mich —^Monroe v. Rogers, 1 
MichNP 241. 

NT—Deyo V Morss, 48 N T S 171, 
21 Misc 497 

Xt was held otherwise where a case 
was reserved generally, not by or¬ 
der of court or by consent filed — 
Crawford v Kelly, 28 N T Super 697. 

49. Mich.—Root V. Final. 1 MichuN. 
P. 199. t 


50. Mich.—Baxter v, Rockwell, 176 
NW 387, 208 Mich 600. 

NY—^Hesse-Schnitt y Brahe, 234 N. 
YS 636, 134 Misc Rep. 67—A B. 
Nettleton Co. v Story, 201 N.Y.S 
11. 121 Misc. 258. 

Contra Gay v Seibold, 3 N.Y Civ 
Proc 169—Hanna v. Dexter, 16 
AbbPr, NY, 136—Hinman v. 
Bergen, 5 How Pr., N Y., 246. 

16 C J p 122 note 33. 

51. Mich—Martin v. Lillibridge. 69 
NW 76, 111 Mich 71. 

62. N.Y —^Vandoveer 'V. Warren, 11 
NT Civ Proc. 319 

53. NT—Benjamin v. Walch, 288 
NT.S 468. 160 Misc 39—Ritter v 
Brack, 221 N.T.S. 603, 129 Misa 
621. 

16 C J p 122 notes 24, 32. 

64. NY—Gowing V Levy, 17 NT. 

S 771, 22 N Y.Civ.Proa 10. 

55. N Y —Hendricks v, Bouck, 4 E D 
Smith 461—Carroll v. Watters, 10 
NT.CivProc. 6 
116 aj. p 122 note 35.' * 
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or discontinued by plaintiff;'^® where a verdict is 
directed for plaintiff at circuit, subject to the opin¬ 
ion of the court at general term;^® where in special 
proceedings the matter is referred to a referee to 
take proof of the facts, and there is a hearing be¬ 
fore him, and a final order made on his report 
where a question of law arising on the trial of an 
issue of fact is reserved for further consideration 
and decided as on a motion founded on the clerk's 
minutes where an action which has been placed 
on the short-cause calendar is sent back to the gen¬ 
eral calendar because the trial was not finished 
in one hour,*^^ where an agreed case is argued 
where plaintiff at the trial obtains leave to withdraw 
a juror,SI or the jury disagrees.®^ There is a trial, 
in an action to foreclose a tax lien, where an answer 
is interposed, proof is taken, and there is a hearing 
as provided by law.^® 

On the other hand, it is held that there is no trial 
where a motion to dismiss the complaint is de¬ 
nied and the cause is directed to go to the circuit 
for trial,or where there is a reference to take an 
account or ascertain damages 86 So it has been held 
that a motion for judgment on the pleadings,^® 
an application for judgment on a pleading as frivo¬ 
lous, which IS granted, but leave reserved to the 
unsuccessful party to plead over,®*^ an application 
for judgment on the verdict, attended by the taking 
of certain additional proofs required by law for the 
information of the court,88 a reference for the ad¬ 
measurement of dower,88 an application for judg¬ 


ment to a judge at chambers,80 the taking of evi¬ 
dence by commissioners, for the purpose of deter¬ 
mining the value of real estate in litigation,8i 
a motion for extra allowance after plaintiff offers 
to discontinue the action and pay costs,8 2 or the 
argument of a motion for new trial,83 is not a 
trial within the statute. It has also been held that 
there is no trial at the circuit where, after impanel¬ 
ing the jury and examining the witnesses, the cause 
IS referred ;84 where the cause is settled or dis¬ 
continued while on the day calendar and before it 
IS reached for trial,86 or where on defendant's an¬ 
nouncement that he is ready for trial plaintiff states 
that he does not wish to try the case and will dis¬ 
continue the same and pay costs.86 According to 
some decisions, a trial fee cannot be taxed in the 
case of a default in the service of an answer or 
demurrer where the court simply takes proof to de¬ 
termine whether plaintiff is entitled to judgment ;87 
and there is no trial of an issue so as to entitle 
plaintiff to tax a trial fee where the court, on 
motion and on an inspection of the pleadings and 
affidavits, determines that there is no bona fide 
and genuine issue of fact to be tried and sum¬ 
marily strikes out the defense as a pretense and 
a sham and renders judgmcnt.83 

Additional amount The application of a statute 
providing for an additional amount when the trial 
of an issue of fact necessarily occupies more than 
two days depends, of course, on the time necessarily 
occupied by the lrial.83 


96, 53 Misa 362, appeal dismissed 
103 N.y.S. 1128, 117 App.Div. 926— 
Marsh v. Graham, 44 N.T.S. 263, 19 
Misc 263 

15 C J P 121 not© 95. 

75. N.T—Bhlers v. Willis, 63 How. 
Pr. 841. 

Te. N T,—Wilcox V. Curtiss. 10 
How.Pr 91. 

77. N.Y.—In re Clarke. 16 NT.S. 
867, 27 AbbN.Cas 144. 

78. N.T—Waterbury v. Westervelt, 
5 N.T Super. 749, Code Rop.N.S. 
215 

79. NT.—Gilroy v. Badger. 68 N.T. 
S. 1106, 28 Misc. 143. 

The rule is otherwise where the 
successful party forced on the trial 
and IS responsible for the abortive 
character of the proceedings — 
Browning v Broktiw, 90 N Y.S. 699, 
114 App.Div, 104—^Finck v. Stachel- 
berg, 86 NTS. 20 

80. N.T.—Nielson v. Mutual Ins 
Co, 10 NY.Super. 683. 

81. N.T.—^Holloway v. Prensdorf, 
171 NT.S. 22, 183 App.Div 579. 

16 C J. p 121 note 4. 

88. Mloh.—Inkster v. Carver. 17 
Mich. 64. 


NT,—^Hudson v. Hrie R. Co., 68 N 
T S. 28, 67 App Div 98. 

Trial need not result In verdict 

NY—^Hamilton v, Butler, 19 AbbPr 

' 446. 

83. N T.—Pines v. Heaslip, 174 N Y 
S 714, 106 Misc. 454. 

84. NT—BJvans v. Ferguson, 10 N 
T.Civ.Proc. 57 

86. NT —McMulkin v. Bates, 46 
HowPr, 406—Taaks v. Schmidt, 26 
HowPr. 340 

15 CJ. p 121 note 3. 

86* NT —^McLaughlin v Shaw, 184 
NTS, 644, 113 Misc. 367. 

15 C J, p 121 note 9. 

87. NY,—Candee v, Ogilvle, 12 N 
Y Super. 668—^Bernhaid v. Kapp, 
11 Abb.Pr.N.S. 343 

16 C J. p 121 note 10. 

88. NT.—Kelley v Kelley, 205 N 
T.S. 737, 123 Misc 683 

89. NY,—Price v Price, 16 NT.S. 
369—Taaks v. Schmidt, 26 How. 
Pr 340. 

90. NT.—^Marauisee v. Brigham, 12 
How Pr. 399. 

91. NY.—^In re New Tork, etc., R. 

1 Co., 26 Hun 692, 63 How.Pr. 123. 
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92. NT—McComb v. Kellogg, 13 N 
TCivProc 160. 

93. NT—Jackett v. Judd, 18 How 
Pr $85—^Potsdam, etc., R Co. v 
Jacobs, 10 How.Pr. 453—^Moore v. 
Cockroft, 9 HowPr 479. 

16 C J p 122 note 15. 

94. N.T—Syracuse Third Nat Bank 

V. McKInstry, 2 Hun 443, 5 

Thomps & C. 52. 

96. NT —Studwell V. Baxter, 33 
Hun 331—Lockwood v. Salmon Riv¬ 
er I>aper Co., 20 NT.S. 967, 974. 

16 C J p 122 note 17. 

9a NY,—Harris v. Pudney, 168 N 
Y S. 440, 93 Misc, 470, 

97. N Y.—Cohen v. Cohon, 26 N Y.K 
387. 72 Hun 393—Walker v. Proc¬ 
tor, 21 N Y.S. 728 

9a NT.—Wrobel v. Call, 265 NT 
S. 268, 142 Misc 610. 

99- NT.—Hudson V. Hrie R. Co., 68 
NT.S. 28. 67 App.Div. 98—Mott v. 
Consumers Ice Co., 8 Daly 244— 
Goodkind v. Metropolitan St. R 
Co., 89 NT.S. 703, 44 Misc 30— 
Bymes v. llAbagh, 12 NY.Civ.Proc. 
417—Washbume v. Oliver, 62 How. 
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Number of trial fees allowable. No matter how 
many trials of a case there may be, a trial fee is 
allowed for each trial i It has been so held where 
the jury disagree on the first trial,^ where a default 
judgment against plamtiff is opened and a second 
trial had,3 or where an inquest previously taken by 
plaintiff IS opened and a second trial had> On the 
other hand, only one trial fee is allowable where 
there is but one issue and one trial.® There is a 
conflict of authority, even among the lower courts 
of the same state, as to whether one or two trial 
fees are allowable where two cases are consolidated 
or, without formal consolidation, are tried together, 
it being held in some decisions that only one trial 
fee IS taxable,® and in others, that a tnal fee is tax¬ 
able in each action.^ 

§ 199. Judgment 

Actual entry of judgment, or necessity therefor, are 
essential to a right to costs for entering the Judgment. 

Where a cause is discontinued, and no reason 
exists for entering a judgment, defendant is not en¬ 
titled to costs for entering the judgment.® It is 
otherwise where the judgment is actually entered® 
or where, although the court fails to agree on a 
judgment and continues the case for further hear¬ 
ing, a statute requires the court to account for a 
judgment fee in each action tried.!® 


§ 200. Proceedings after Judgment 

To allow costs after judgment, or as to some pro¬ 
ceeding after Judgment, the court must have power and 
authority to do so. 

It is error for the court, without authority of law, 
to tax costs as to some step or proceeding after 
judgment,!! Indeed, after final decree has been 
rendered and the action or proceeding is no longer 
pending, the court is without power to allow costs.!® 
Costs on appeal, error, and certiorari are considered 
at length in §§ 292-403. 

§ 201. Extra Allowances 

An extra or additional allowance Is a part of the 
costs and is granted, not as a penalty, but by way of 
indemnity for expenses, outside of taxable costs and 
usual expenses, incurred In connection with the action 
as a whole, exclusive of an appeal. It can be granted 
only under statutory authority. The decisions are not 
harmonious on the question of whether the right thereto 
IS defeated by a settlement before Judgment or an ac¬ 
cepted offer of judgment. 

No extra allowance can be granted in the absence 
of some special statutory authorization,!® and where 
so authorized it must be governed strictly by the 
statute.!^ As the right granted is not a common- 
law right, statutes granting additional allowances 
must be strictly construed.!® • 

An extra or additional allowance is treated as a 
part of the costs of the action, to which a party be¬ 
comes entitled,!® and it cannot be granted after tax- 


Pr, 482—^Mygatt v. Wilcox, 35 How. 
Pr 410. 

16 C J p 120 note 79 [a]. 

1, Mich —Inkster v. Carver, 17 
Mich 64 

NT—^Hudson v Erie R Co , 68 N. 

JT S. 28, 67 App.Div. 98. 

16 C J p 120 note 86. 

Two referaiLoes 

Where a cause was referred to a 
referpe who failed to submit his re¬ 
port within the time allowed, and 
was then referred to another referee, | 
a trial fee should nevertheless he 
charged for the first reference — 
Dame v Maynard, 124 N.Y S. 17, 139 
App-DIv 386 

а. NT—Hamilton v Butler, 27 N. 

T Super, 664, 30 HowPr. 36— 

Spring V. Day, 44 How Pr. 390 

3, NT.—Cole V Lowery, 23 N.TS 
674, 23 NTCiv.Proc 113 

4 , NT—^Baker v McMullen, 68 NT 

S. 1086, 28 Misc 128—^Wessels v. 
Carr, 6 NT.S. 635, 28 AbbN.Cas. 
464. 

16 C J. p 121 note 89. 

б. NT—^Hamelik v. Sypek, 274 N. 

T. S. 876, 162 Misc, 799 
X«ok of retrial 

Where the court in an equitable 
action, on its own motion, after hear¬ 


ing some evidence, submits a single 
issue to the jury, there is not a re¬ 
trial which would entitle the success¬ 
ful party, on serving second trial 
notice, to two tnal allowances — 
Winsor V. Bush, 162 NTS 265, 176 
AppDiv. 763 

6. Mich —Weber v. Wayne Cir. 
Judge, 127 NW 16, 162 Mich, 32. 

NT—^Hamelik v Sypek, 274 NTS 
875, 152 Misc. 799. 

7. NT.—Ritter v Brack, 221 NT 
S 603, 129 Misc 621—^Koch v. 
Koch. 1 NT.City Ct 266 

a N.T.—^Harden v. Hardick, 2 Hill 
884. 

9. N.T—Clegg V Aiken, 11 N.T.St. 
364, affirmed 16 N.E 895, 109 N.T. 
612 

10 . vt.— Walker v Sargeant, 13 Vt. 
362. 

11. Mo —^Bichwedel v. Metropolitan 
Life Ins Co, App. 279 SW. 482. 

la iMass—^Untersee v. Untersee, 13 
N.E.2d 29 

la US —Grant v. Pletcher, D.C. 
Mich., 283 P 248, 274, citing Oor- 
pna Jtizls. 

15 C.J. p 148 note 95. 
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Zt Is error for a chancellor to re¬ 
quire unsuccessful intervening de¬ 
fendants to pay complainants a fixed 
sum as additional costs incurred by 
reason of the intervention, where 
there is no evidence of additional 
costs amounting to that sum Of 
course, the amount fixed cannot he 
presumed to be an arbitrary sum im¬ 
posed by way of penalty on the in¬ 
tervening defendants.—^Dukes v. Wal¬ 
ton, 129 So. 700, 100 Pla. 173 

DefendaiLt’s liLterest In fond recov¬ 
ered 

Contribution, in form of extra al¬ 
lowances, to complalnant^s suit ex¬ 
penses cannot be exacted from a de¬ 
fendant because he is incidentally 
interested in the fund recovered from 
him.—Grant v. Fletcher, DC Mich., 
283 F. 248 

14- N.T.—Conaughty v, Saratoga 
County Bank, 92 NT. 401. 

X5w NT.—Swan v. Stiles, 87 N.T.S. 
1089, 94 AppDiv. 117. 

15 C J. p 149 note 4. 

IS. N.T.—^United Press v. New Tork 
Press Co. 58 N.E. 627, 164 N.T. 
406, 414, 63 LRA. 288. 

16 CJ. p 148 note 97—25 CX p,^P 
notes 26, 27. 
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ation and entry of costs It is made by way of 
indemnity to the successful litigant for actual ex¬ 
penses necessarily or reasonably incurred, beyond 
the taxable costs^^ and usual expenses,in connec¬ 
tion with the action as a whole, as distinguished ■ 
from some particular or preliminary stage there¬ 
of,^0 but nevertheless in connection witji the trial, 
as distinguished from an appeaL^i 

The statutory provisions authorizing the granting 
of additional allowances are not intended to au¬ 
thorize the court to inflict the allowance as a penal¬ 
ty on the unsuccessful party.^^ This does not, how¬ 
ever, prevent the court from including an addition¬ 
al allowance with the fine and costs in contempt 

proceedings.^3 

The granting of an additional allowance is no bar 
to the recovery of damages on an injunction under¬ 
taking given m the action, unless it is made so by 
the order granting the allowance.^^ 

Supidations as to extra allowance. The stipula¬ 
tion of his attorney as to the granting of an addi¬ 
tional allowance is sufficient as against the client 
unless it is impeached for want of power,25 or un¬ 
less the stipulation is entered into by the attorney 
without regard to the statutory provisions controll¬ 
ing the granting of allowances.26 

Effect of entry, tender, or offer of judgment 


The entry of j*udgment is not a waiver of the right 
to an extra allowance.^*^ Before taxation and en¬ 
try,28 but not after adjustment,^® of costs, it is 
within the power of the court to amend the judg¬ 
ment by permitting an extra allowance of costs. 

Defendant in a proper case is entitled to an extra 
allowance where plaintiff recovers a less amount 
than IS tendered by him and refused by plaintiff.®® 
Where the offer is as to a part only of the amount 
claimed and judgment is rendered for the full 
amount an additional allowance may be g#=anted to 
plaintiff 31 The decisions are not in harmony as 
to the effect of an offer of judgment for a specified 
sum and costs when accepted, some holding that 
this bars all right to an extra allowance,® 3 others 
maintaining the contrary view.®® The decisions are 
also conflicting as to the effect of a settlement be¬ 
fore judgment on the right to an extra allowance; 
some asserting the right to such allowance,®^ others 
denying the right and it has been held that, 
where defendant confesses judgment before plain¬ 
tiff is entitled to a default judgment, plaintiff is not 
entitled to an allowance.®® 

§ 202. -Actions or Proceedings in Which 

Made 

a Difficult and extraordinary cases 

b Other actions and proceedings 


17. NT—■Wilhams v. Western Un¬ 
ion Tel, Co, 61 How Pr, 305, re¬ 
versed on other grounds 48 NY 
Super 389, appeal dismissed 93 
NY, 640 

Time of application for allowance see 
infra S 806. 

18. NT—In re Howell. 109 NB 
672, 216 N.Y 466, Ann Cas 1917A 
527—Boocock v. Wood. 113 NY.S. 
46, 128 AppDiv 645 

16 C.J p 149 note 98. 

19. N T —Bank of U. S. v. National 
City Bank of New York, 273 N Y 
S 826, 162 Misc 662—Town of 
Brighton v Rochester Vulcanite 
Pavement Co.. 268 NTS 796, 140 
Misc 692. reversed on other 
grounOa 279 NTS. 940, 244 App 
Div. 546 

SO. N.Y.—^Rensselaer, etc., R. Co. v. 
Davis, 55 NY. 146—McQuade v. 
New York, etc, R Co, 12 NY. 
Super 613. 11 How.Pr. 434. 

16 C J p 149 note 99 

31. NT—Warren v. Warren, 96 N 
B. 417, 203 NY. 250—People v. 
Fitchburg R Co., 30 N.B. 1011, 
183 NT 239. 

15 C J. p 149 note 1, p 278 note 48. 

22. N.Y—^People v. New York Cent. 

R. Co, 29 NT. 418, 426. 

15 C J. p 149 note 2. 


23. NY—^People v Rochester, etc, 
R Co, 76 N Y. 294 

34 . NY.—Howell v Miller, 12 Daly 
277, 5 NYCiv.Proc 164 
15 C J. p 167 note 71 

25. NT—^People v. Westchester 

County, 15 N Y S 580 

Stipulation sw to allowance after dls- 
contlnizance 

A stipulation entered into between 
the parties before the order of dis¬ 
continuance, to the effect that the 
entry of the order shall be without 
prejudice to a motion for an extra 
allowance then pending and that if 
the extra allowance is granted and 
not paid defendants can move to va¬ 
cate the order ex parte, the order re¬ 
citing that plaintiff has complied 
with all the terms, except as to “the 
extra allowance to be hereafter dis¬ 
posed of," IS valid and will be up¬ 
held—^Harlem Bridge, etc, R. Co. v. 
Westchester, 37 N.B. 634, 143 N.Y. 
69. 

26. N T.—Bockes V. Hathorn, 17 
Hun 87, affirmed 78 N.Y. 222. 

27. N.Y.—Williams v. Western Un¬ 

ion Tol. Co, 61 How Ft 306, re¬ 
versed on other grounds 48 N.Y. 
Super 389, appeal dismissed 93 N. 
Y. 640. ’ 


2a NY—Bowers v Male, 92 N.Y S 
188, 102 App Div 609 
29. N.Y—Home & Prospect Realty 
Corporation v. Resource Realty 
Corporation, 260 N.Y S 616, 236 
App Div 866, reargument denied 
261 NTS. 929, 237 App.Div, 846. 

30- N.Y—London v. Van Etten, 10 
NY.S 802, 67 Hun 122, 19 NY. 
CivProc 78—Pilot Corhrs. v. Spof- 
ford, 3 Hun 67. 

15 C J p 161 note 56. 

31. NT—Austin V. Hartwig, 49 N. 
Y Super 256. 

32. NY—Pool V Osborn, 8 N.Y Civ 
Proc 282—Brace v Beatty, 7 Abb. 
Pr. 445, reversing 6 Abb.Pr. 221— 

j Pratt v Conkey, 15 How.Pr. 27. 

15 0 jr p 161 note 58. 

33. N y —Safety Steam-Generator Co. 
V. Dickson Mfg Co, 16 N.Y.S. 32, 
61 Hun 336, 21 NY Civ Proc. 829— 
Coates v. Godd.*rd, 34 N.Y.Super. 
118 

15 C J p 161 note 59. 

34. N.Y—Gelperk v. Leather Cloth 
Co., 12 Abb Pr. 361—^Brown v. New 
York, etc, Safeguard Ins. Co., 7 
AbbPr 346, 

35. NY —Bostwick V, Tioga R. Co., 
17 How.Pr 456. 

36. N.T.—Davison v. Waring, 9 
How.Pr. 264. 
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a. Difficult and Extraordinary Cases 

To be within a statute authorizing an extra allow¬ 
ance in a difhcult and extraordinary casei a case must be 
both difficult and extraordinary within the usual and ac¬ 
cepted meaning of these terms A determination of the 
character of a case in this respect involves a considera¬ 
tion of many factors and the peculiar circumstances of 
the case, and no hard and fast rule can be laid down 
which IS applicable under all circumstances. 

Under a statute so providing, an extra allowance 
may be awarded in a difficult and extraordinary 
case wherein a defense has been interposed 
Such a statute applies to all dvil actions,*8 whether 
legal or equitable, or partly legal and partly equi- 
table.88 Obviously an extra allowance cannot be 
made under such a statute where the case is not 
difficult or extraordinary^^ or, as noted infra § 204, 
where a defense has not been interposed. To ren¬ 
der the statute applicable it is necessary that the 
case be both “difficult” and “extraordinary”^^ with¬ 
in the usual and accepted meaning of those terms 
It must be beset with more than the ordinary dif¬ 
ficulties of litigation, necessarily justifying or re¬ 
quiring more than ordinary expenditure of money 
or labor.43 An extra allowance should be denied 


§ 202 

in all doubtful cases, and granted only in those 
which are clearly within the statute. 

A case need not be difficult and extraordinary 
where it is within some other statutory provision 
authorizing an additional allowance.^ 5 

Matters considered in determining character of 
case. The question whether or not the case is dif¬ 
ficult and extraordinary is to be determined by the 
proceedings up to the time of judgment in the trial 
court,4 8 but not by proceedings in an appellate 
court^^ or a criminal prosecution arising out of 
the same transaction.^® 

Whether an action should be regarded as difficult 
and extraordinary within the meaning of the stat¬ 
ute rests in the judgment and discretion of the 
judge to whom application is made.49 In determin¬ 
ing the question many matters,^® including the gen¬ 
eral character of the cause, the nature and extent 
of the litigation involved in it, the period of its 
continuance, and the trouble of conducting it,®! 
are to be considered and no hard and fast rule can 
be laid down which is applicable under all circum- 


C08TS 


37. N Y —^Di Tomasso v Loverro, 

293 NTS 912, 250 App Div 206, 
affirmed 12 NB2d 670, 276 NY 
661, reargument and motion de¬ 
nied 12 NB2d 601, 276 NT 610, 
motion denied 13 NE2d 69, 276 
NY 681—^Maclvor v Schwartz- 
man, 260 NT.S. 707, 237 AppDiv 
825—City of New York v Dela¬ 
ware, L & W R Co, 200 NTS 
681, 206 AppDiv. 238, affirmed 143 
NH 234, 237 NY 398—Warren v 
Second Ave R. Co in the City of 
New York, 200 N T S 669, 206 App 
Div. 268—Jermyn v Searing, 123 
NTS. 832, 139 AppDiv 116— 

Sheehy v Town of Hamburg, 236 
NIZS 169, 134 Misc 765—Dudley 
v Perkins, 206 NTS. 740, 123 
Misc 496—^Realty Associates v. 
Packard Motor Car Co of New 
York, 196 N.Y S. 198, 119 Misc 
292 

16 C J P 149 note 11 [a]. 

38. NY —^Horgan v. McKenzie, 17 
N.YS 174 

39. NT—Davis v. Glean, 14 How, 
Pr 310 

Former statute did not apply to a 
suit in equity to restrain the pay¬ 
ment of a draft —^Powers v, Wol¬ 
cott 12 HowPr,, NT, 666. 

40. N.Y —Cordts v. Hutton Co , 196 
N.B 124, 266 NY. 400, dismissing 
appeal 269 NTS. 936, first case, 
241 AppDiv 648, and modifying 
269 N.T.S, 986, third case, 241 
AppDiv. 648—^Kohl v. First Trust 
Co of Tonawanda, 6 N.Y.S 2d 84, 
256 AppDiv. 123, modifying 299 
N.YS 818, 164 Misc. 420—Manu- 

20 C 28 


facturers Trust Co. v. Peck -1 
Schwartz Realty Corporation, 5 N 
YS2d 625. 255 AppDiv 712—In re 
Prime, 3 N.Y S 2d 414, 264 App Div 
685, affirmed 16 NB2d 119, 278 N 
Y 601—^McAvoy v Schramme, 264 
N.YS 181, 238 AppDiv 226, af¬ 
firmed 189 NE 6*91, 263 NY 648 
—Smith V New York Cent. R Co, 
267 NTS 313, 236 App.Div. 262— 
Raynolds v. Browning, King & Co, 
217 NTS 16, 217 App.Div 443, 
affirming 206 NTS 748, 123 Misc 
367, and affirmed 167 NB 884, 246 
N.Y 623—Blackwell v Finlay, 187 
NTS 880, 196 AppDiv 436, modi¬ 
fied on other grounds 186 NE. 600, 
233 N.Y 361 

41, N Y —^Town of Brighton v. 

Rochester Vulcanite Pavement Co., 
279 N.YS. 940. 244 AppDiv. 646, 
reversing 268 NTS 795, 149 Misc 
692—O'Hara v. Derschug, 282 N 
YS 9, 166 Misc 867—Realty As¬ 
sociates V Packard Motor Car Co 
of New York, 196 NTS 198, 119 
Misc. 292—Coon v. Springfield Fire 
& Marine Ins Co, 198 NT.S 317. 

16 C J. p 160 note 14. 

48. N.Y.—Smith v. New York Cent. 
R Go, 267 N.Y.S. 313, 236 App 
Div 262—^Town of Brighton v 
Seminole Paving Co., 270 N.Y S. 
187, 160 Misc 378—^Dudley v. Per¬ 
kins, 206 NTS 740, 123 Misc. 496 

16 C J. p 160 note 18 

43 , pia—^Hart v. Bostwick, 14 Fla 
162. 

44. NT.—Gould V. Chapin, 4 How 
Pr. 186. 


46b N Y —^Poughkeepsie Sav. Bank 
V Herron, 176 NE 416, 256 NT. 
339, reversing 238 NTS. 913, 228 
App Div 709, Poughkeepsie Sav. 
Bank v Cohen, 242 NT.S 760, 229 
App Div 789, and Poughkeepsie 
Sav. Bank v Herron, 242 NTS. 
761, 229 AppDiv, 789—^Diciannl v. 
Gelman, 232 NY.S. 79. 224 App. 
Div 621—^McLear v Balmat 223 
NTS 76, 129 Misc 805, reversed 
on other grounds 230 N.Y S. 259, 
224 App Div 306, modified on other 
grounds 231 NT.S. 681, 224 App. 
Div 866. 

46- NY—Angler v. Hager, 64 NY. 
S 692, 61 App.Div. 171 

16 C J p 160 note 20. 

47- NT—^People v Fitchburg R. 
Co. 80 NB 1011, 183 NY 239. 

48. NY—Metcalfe v. Klaw, 114 N. 
Y.S 966, 180 App.Div. 602. 

46. NY—Campbell v. Bmslie, 81 
NE 458, 188 NY. 609—Rowe v. 
Granger, 103 NY.S. 439, 118 App 
Div 469—Seagrist v. Sigrlst, 46 
NY.S 949, 20 AppDiv. 336. 

15 C J. p 161 notes 23, 24. 

50- N T.—^Town of Brighton v. 
Rochester Vulcanite Pavement Co., 
279 NTS. 940, 244 App.Div. 646, 
reversing 268 N.Y.S. 795, 149 Misc. 
592 

51- N.Y —^Town of Brighton v. 
Seminole Paving Co, 270 N.Y.S- 
187, 150 Misc. 378—Coon v Spring- 
field Fire 8& Marine Ins. Co., 198 
N.Y.S. 317. 
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stances; each case must be determined according 
to Its own peculiar circumstances. 

An important element to be considered in deter¬ 
mining whether a case is difficult and extraordinary 
within the meaning of the statute is the time and 
labor involved in the preparation of the case for 
trial and this may be sufficient ground for grant¬ 
ing the allowance, even though the actual trial of 
the case consumed but little time.®^ However, the 
mere expenditure of large sums in preparation of 
the defense does not make the case difficult and 
extraordmary 56 

A case may be difficult and extraordinary because 
of the amount, character, and difficulty of the ques¬ 
tions involved therein 56 The difficult and extraor¬ 
dinary character of a case may consist of difficult 
and extraordmary features either of law or of 
fact 57 While one of the matters to be considered 
is whether new or difficult questions of law are 
necessarily involved,58 and an allowance is proper 
where the questions of law are difficult and in- 
volved,5® it IS not essential to the granting of an ex¬ 
tra allowance that difficult questions of law shall 
have been litigated, the case may be difficult and 
extraordinary by reason of the complex and intri¬ 
cate nature of the facts involved.®^ On the other 
hand, where the questions of law and fact involved 
are simple and the amount in controversy is not 


very large, an additional allowance should not be 
granted.51 Ordinary negligence cases,52 even 
though involving considerable labor and expense®^ 
and presenting close questions for determination,54 
simple foreclosure cases presenting no difficult or 
unusual questions of law or fact,55 and cases requir¬ 
ing the application of simple and familiar rules re¬ 
lating to fraud or facts which are not particularly 
intricate or involved® 5 are not regarded as difficult 
and extraordinary. 

While the fact that the case consumed a long time 
in trial is not, without more, sufficient to render it 
difficult and extraordinary, within the meaning of 
the Statutory provision, 57 especially where the trial 
is protracted by causes for which the successful 
party is partly responsible and to which the unsuc¬ 
cessful party in no way contributed,5 8 nevertheless 
the length of time which the trial occupied is one of 
the elements which may be considered, in conjunc¬ 
tion with others, in determining the character of 
the case in this regard.®^ 

The amount involved is proper to be considered in 
determining whether or not the case is difficult and 
extraordmary,as the fact that a large sum is de¬ 
pendent on the decision in the case increases the 
care and the responsibility of the aftorneys.71 So 
also, the court may take into consideration the 


B2u N* Y —Town of Brighton v. 
Rochester Vulcanite Pavement Co, 
279 NTS 940, 244 App Div 646, 
reversing 268 NT.S. 796, 149 Misc 
592 

15 C J p 150 note 22 

63. N.Y.—City of New York v Del¬ 
aware, L & W R. Co., 200 NT.S 
681, 206 AppDiv. 228, affirmed 143 
NE. 234, 237 NY 398--Bank of 
IT. S V National City Bank of New 
York, 273 NTS 826, 152 Misc 662 

15 C J. p 151 note 26. 

54u N.T—Vanderveer v. Vanderveer, 
1 N.T S 898 

16 C.J p 161 note 26. 

55. NT—^Venner v. Belmont, 143 N 
YS. 161, 168 AppDiv 899 

56. N.T.—Lock Haven State Bank v 
Smith, 82 NT.S 999, 85 Hun 200, 
affirmed 49 NB 680, 166 N.Y. 186 

67- NY—Dudley v Perkins, 206 N 
Y.S. 740, 123 Misc, 496 

16 aj. p 161 note 28. 

58. N.Y.—Town of Brighton v. 

■ Seminole Paving Co, 270 NTS. 
187, 160 Misc 378—Coon v. Spring- 
field Fire & Marine Ins Co, 198 N. 
TS. 317. 

69. N.Y.—Johnston v. Mutual Re¬ 
serve L. Ins. Co., 93 N.Y.S. 1048, 
104 App.Div. 644, 98 N.Y S. 1062, 
104 App Div. 650—Esselstyn v. Mc¬ 


Donald, 90 NTS 618, 98 AppDiv 
197, 

16 C J. p 151 note 29 

60. NY—Bank of U S. v. National 
City Bank of New York, 273 N.T 
S 826, 162 Misc 662. 

16 C J p 151 note 30. 

61. N Y—Leasfc v Hoagland, 121 N. 
YS 197, 136 App.Div 668—New 
York V A. T Stewart Realty Co, 
98 NTS. 889, 118 AppDiv. 50 

15 C J,p 161 note 31. 

Where issues of fact were clearly 
defined, the mere fact that the evi¬ 
dence introduced entailed extra work 
and some additional expenditures 
does not warrant the granting of 
an additional allowance—Blna Real¬ 
ty Co V Mamaquarro Apartments 
Corporation, 264 N.Y.S 894, 142 Misc 
599 

62. N Y.—Standard Trust Co v 
New York Cent., etc., R. Co., 70 N. 
E 925, 178 N.Y 407, 

15 C J p 152 note 32. 

63. NY —Smith v. Lehigh Valley R 
Co., 80 N.YS. 390, 77 App.Div. 47 

04. NY.—Walker v. Newton Palls 
Paper Co, 97 N.YS, 621, 111 App 
Div 19, 22. 

66. NY —^Lockwood v. Salmon Riv¬ 
er Paper Co, 20 N.YS. 967, 974— 
Ausfiin Lashar, 2 Code Rep. 81. 
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6^ N.T —Town of Brighton v. 
Rochester Vulcanite Pavement Co., 
279 NTS 940, 244 App.Div. 646, 
reversing 268 N.Y.S 796, 149 Misc 
592—^Meyer Rubber Co v, Lester 
Shoe Co., 36 NTS. 729, 92 Hun 
52. 

67. NT —^Allen v. Albany K Co., 47 
NTS 1017, 22 App Div 222—Sands 
V Sands, 6 HowPr 453 
16 C J p 162 note 87 
Xicngth of case does not make It 
extraordinary or troublesome—Town 
of Brighton v Rochester Vulcanite 
Pavement Co, 279 NTS. 940, 244 
AppDiv 646, reversing 268 N.Y.S. 
795, 149 Misc. 692. 

ea N.T—^Port v. Gooding, 9 Barb. 
888—Sands v. Sands, 6 How.Pr. 
463. 

€9. N T.—^Town of Brighton v. Sem¬ 
inole Paving Co., 270 NY.S. 187, 
160 Misc 378—Coon v. Springfield 
Pire & Marine Ins, Co., 198 N.Y.S. 
317 

16 C J p 152 note 39. 

TO. NY —^Dorsett v. Ormiston, 65 
N.YS 931, 58 App.Div. 629—^Lock 
Haven State Bank v. Smith, 32 
NTS 999, 86 Hun. 200, affirmed 
49 NB 680, 166 N.Y. 185. 

15 C.J p 152 note 40. 

71. N Y,—Gooding v. Brown, 36 Hun 
168. 
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amount of the recovery as compared with the 
amount claimed on the trial. 72 

b. Other Actions and Froceedings 

In order that an extra allowance may be granted 
under a statute authorizing one In certain classes of 
actions, rather than under another statute authorizing 
one In a difficult and extraordinary case, the statute 
must, by the terms and construction thereof, be applicable 
to the action or proceeding in question. 

Under a statute so providing, an additional allow¬ 
ance may be made in an action for the partition of 
real property, see the C J.S. title Partition § 240, also 
47 C.J. p 601 note SS. The same is true of an al¬ 
lowance in an action brought to foreclose a mort¬ 
gage on real property, see the CJ.S. title Mort¬ 
gages § 808, also 42 CJ. p 330 note 56 

The lang^ge of a statute authorizing an extra 
allowance in an action to compel the determination 
of a claim to real property is given a restricted 
meaning and held not to apply to an action to fore¬ 
close a mechanic’s lien,73 an action to admeasure 
dower,74 proceedings for apportionment of taxes 
and assessments on lands and for the sale there- 
of,75 an action by a vendor to foreclose a land con- 
tract,76 an action by a vendee for specific perform- 
ance,77 or a judgment creditor’s action to set aside 
a conveyance.78 However, an action brought to 
procure a determination barring a claim made by 
defendants to an easement in certain real estate of 
plaintiffs is within the meaning of the statute.72 

A statute providing for an extra allowance in ac¬ 
tions to procure an adjudication on an instrument 
in writing applies to an action to enforce covenants 
of a lease,®® and to an action to restrain defendant 
from violating a written agreement to sell only to 


plaintiffs articles made by a secret method, in which 
the construction and effect of the instrument arose 
incidentally 

Litigated cases. A statute which provides that 
the prevailing party shall be allowed a percentage 
on the amount recovered in litigated cases, not to 
exceed a designated amount, does not apply in re¬ 
plevin where there is an alternative judgment for 
the return of the property or for its value,®® but 
it does apply in an action to foreclose a lien on a 
promissory note where the case is litigated on de¬ 
murrer and judgment is rendered decreeing sale 
of the note.®® 

Special proceedings. The statutes do not au¬ 
thorize extra allowances in any special proceed¬ 
ings,®4 except certiorari to review an assessment.®® 
This is true even where the special proceeding is 
regularly tried before a jury and is analogous in its 
purpose and scope to an action.®® 

§ 203. - Persons Entitled 

To warrant the granting of an extra allowance to a 
particular party, he must have so far succeeded in the 
action as to be entitled to statutory costs or costs as of 
course; and furthermore, under the statutes, he must 
be a plaintiff where the allowance is of right, but he 
may be any party where the allowance Is discretionary. 

Under some statutory provisions, relating to al¬ 
lowances as of right m certain classes of actions, 
plaintiff IS the only party entitled to an extra al¬ 
lowance ;®7 but under other provisions dealing with 
discretionary allowances m a few designated ac¬ 
tions, as well as in any difficult and extraordinary 
case, **any party” may be awarded an extra allow¬ 
ance where a proper case therefor is made out.®® 

An extra allowance cannot be granted to a party 


72, NY—Coon v. Springfield Fire 
& Marine Ins Co., 128 NTS. 817 

73- N.Y—Wright V Reuaens, 16 N, 
YS 504. 

74. NY—Rinaldo v, Cowen, 122 N 
Y.S 1074, 

tS. N.Y—Powers v, Barr, 24 Barb 
142 

ra N.Y.—Burkhart v. Babcock, 2 
How.Pr ,N S , 512—McMulkin v 

Hovey, 46 How.Pr 405 

77. N.Y.—Brisach v Vosseler, 181 
N.Y.St 671, 111 Misc. 424 

78. N.Y.—^AATons v Rosenberg, 246 
NY.S. 285, 188 Misc 66—Carr v 
Stackhouse, 195 N.Y.S 64, 119 Misc 
202 . 

79. N.Y—^Pumiss v. Fogarty, 117 N 
YS. 385, 63 Misc. 527. 

80. NY.—Smith v. St Philip’s 
Church, 14 NJBL 826, 107 N.Y. 1510. 

81. N.Y.—amar v. Robjohn, 14 N.Y. 
Super. 618. 


I 88. Cal—Wheatland Mill Co v Pir- 
i rie, 26 P. 964, 89 Cal 459. 

183. Cal.—Packazd v. Wilson, 18 P 
j 220, 72 Cal 124. 

84. NT.—^In re Brooklyn, 42 N.E. 
413, 148 NY 107—^Rensselaer, etc., 
R Co. V Davis, 55 NT. 146—Mat¬ 
ter of St Lawrence County Toll 
Bridge, 137 N.Y S 486, 162 App 
Div 633. 

16 C J p 168 note 67. 

Statute allowing grantliig of costs 
in a special proceeding does not per¬ 
mit the granting of an extra allow¬ 
ance in such proceedings —In re 
Holden, 27 NE. 1063, 126 NT. 689— 
Matter of Mankowski, 99 NTS. 1068, 
'49 Misc. 606 

85. NT.—^People v. Color. 68 N.Y.S. 
1101, 68 App.Div. 347. 

Under amendment of Civ.Pract 
Act §• 1613 by L.1934 c 361, where 
reduction found by court in proceed¬ 
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ing to re\Iew tax assessment was 
more than one half of that claimed 
by owner, owner is not entitled to 
extra costs.—^Pec^le ex rel. Syracuse 
Trust Co V. Remmer, 292 NYS. 685. 
249 AppDiv. 906, affirming 286 N.Y.S. 
447, transferred 291 N.Y.S. 130. 248 
App.Div. 846, motion denied 296 N 
TS. 266, 250 App,Div. 811, affirmed 
11 NB2d 768, 276 N.Y. 589 

88. N.Y.—Lauria v. Oapobianco, 80 
N.Y.S 203, 39 Misc. 441. 

87. N.Y.—^Kaplan v. Koenig, 231 N 
T S. 216, 225 App.Dlv, 675, motion 
denied 166 NE 334, 260 N.Y. 586, 
and affirmed 166 N.E 348, 260 N. 
Y. 624—Williams v. Hemon, 13 
AbbPr. 297 

88. N.Y.—Kaplan v. Eloemg, 231 N. 
Y.S. 216, 226 AppDlv. 676, motion 
denied 166 N.E. 334, 260 N.Y 686;, 
and affirmed 166 N.E. 348, 260 

Y. 624—^Pierson v. Drexel. 11 AJbb. 
N.Cas. 160. 
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in whose favor no costs are taxable 89 To entitle 
one to an allowance he must have an interest in the 
subject matter,99 but it is not essential that the ver¬ 
dict or judgment should run in his favor, it being 
sufficient that he is a prevailing party and is en¬ 
titled to the costs of the action.91 To warrant the 
award to a successful plaintiff, it is not necessary 
that he shall have obtained the entire relief demand¬ 
ed,*92 the court may order allowances to both par¬ 
ties, where each has been in part successful.93 

Where there are questions in a cause making it a 
difficult and extraordinary one and all these ques¬ 
tions are decided in favor of plaintiff, if defendant 
succeeds m the case an additional allowance should 
not be granted to him for having contested ques¬ 
tions on which plaintiff has succeeded,94 

Defendant successful on counterclaim. Where 
defendant concedes plaintiffs claim and sets up a 
counterclaim which is contested, and recovers a 
substantial amount thereon, which is deducted from 
plaintiff’s claim, it cannot be said that plaintiff is 
the successful party, and he is not entitled to an al¬ 
lowance on the balance of his conceded claim, for 
which he had judgment 96 in these circumstances 
defendant is the successful party, and may be en¬ 
titled to an extra allowance<96 

In action against two or more defendants. An 
allowance to plaintiff is not proper where the only 
question involved is between two defendants to de¬ 
termine which IS liable, and no issues are raised 
between plaintiff and defendants.97 Where a suit 
IS brought for the benefit of all the parties to it, 
there being several parties defendant, but the litiga¬ 
tion arises principally out of a contest on the part 
of certain of the defendants who are unsuccessful 
in the outcome, allowances may be granted against 


them to plaintiff and to others of the defendants 
who prevailed 99 However, the fact that a defend¬ 
ant succeeds and obtains a judgment against a co¬ 
defendant m an action, in which plaintiff also suc¬ 
ceeds, does not warrant the gi anting of an allow¬ 
ance to him as well as to plaintiff where he is not 
entitled to costs as of course. 99 Where parties not 
necessary to the proceedings refuse to join therein 
as plaintiffs, and are thereupon, at the instance of 
plaintiff, made codefendants, additional allowances 
against their codefendants should not be allowed to 
them 1 

Plaintiff suing in forma pauperis who has re¬ 
covered a substantial sum is not entitled to an addi¬ 
tional allowance, under ordinary circumstances.^ 

§ 204. - Grounds and Conditions Preced¬ 

ent in General 

Before an extra allowance may be granted, the ac¬ 
tion must have terminated m such form that the success¬ 
ful party can lawfully claim and enforce payment of 
the costs; and, where the allowance is sought because 
the case is difficult and extraordinary. It is essential that 
a defense shall have been interposed; but It is not neces¬ 
sary that there shall have been an actual trial of issues 
of fact, nor that judgment shall have been actually en¬ 
tered, provided it has been rendered and is ready for 
entry. The court may impose proper conditions, but 
not one that a party shaN not appeal or shall not con¬ 
test the propnety of the allowance. 

As indicated supra § 202, an extra allowance is 
granted, under the statutes, because the case is a 
difficult and extraordinary one or is within a desig¬ 
nated class of actions. The mere fact that a party 
sustained a pecuniary loss may not be made a basis 
for the allowance.8 

Interposition of defense. By virtue of express 
statutory provision, it is a condition precedent to the 


89. NT—^Van Bel Co v Board of 
Education of Union Free School 
Dist No 6, Town of Islip, Suffolk 
County. 270 NT.S 169, 241 App 
Div 734, amending: 268 NT.S 962, 
241 AppDiv 609, and affirmed Van 
Bel Co v Sievers, 193 NB 430, 
265 N.T 654—^Home & Prospect 
Realty Corporation v Resource 
Realty Corporation, 260 NTS 616, 
236 AppDiv 856, reargrument de¬ 
nied 261 NTS. 929, 237 AppDiv 
845 

IB C J. p 160 note 55. 

Statutory costs 

Additional allowance of costs can 
be granted only if party to whom it 
IS allowed IS awarded statutory costs, 
that is to say, costs as of course.— 
P. V Baranowsky Co v. Guaranty 
Trust Co. of New York, 286 NT.S 
997, 247 App,Div. 169. 

9a NT—^Bindrim v Ullrich, 72 N 
T.S. 299, 64 AppDiv. 444, appeal 


dismissed 66 NB 1114, 173 NT 
687 

16 C J p 154 note 67. 

91. N Y —^United Press v New York 
Press Co, 68 N.B 627, 164 NY 
406, 63 D.RA 288 

16 C J p 164 notes* 68, 69, 

92. NT —Lock Haven State Bank v 
Smith, 32 NTS 999, 85 Hun 200, 
affirmed 49 NB 680, 166 NT. 185 
Where sum recovered is so much 

less than that claimed as to war¬ 
rant a belief that the claim set up 
in the complaint was without founda¬ 
tion and unjust, no allowance will 
be granted —^Fish v Forrance, 5 
HowPr., NY, 317. 

93. N Y —Fraser v McNaughton, 11 
NTS. 384, 58 Hun 30—Weed v. 
Paine, 31 Hun 10, 4 NT.Civ.Proc. 
305. 

94b NT—Pilot Comrs. v. SpofCord, 
4 Hun 74. 
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96. NT—Huber v Clark. 93 NT. 
S 1090, 105 AppDiv. 127—Chica¬ 
go Commercial Nat. Bank v. Hand, 
60 NTS. 616, 27 AppDiv. 145— 
New York, etc, R. Co. v. Carhart, 
39 Hun 363. 

90. NT.—HcCulloch V. Dobson, 16 
NTS 602, affirmed 30 NB. 641, 
133 NT. 114 

97. NT—^Poillon v. Cudlipp, 60 
HowPr. 366. 

9a NY—Chester v. Jumel, 5 NTS 
823 

99. N T —^Devhn v. New York, 16 
AbbPrNS. 31. 

1. NT—^Roberts v. New York B1 
R Co., 49 NB 262. 155 NT. 31. 

2. NT.—^Marx v. Manhattan R Co., 
8 NY S. 118, 14 Daly 568. 

3. *NY—^Blna Realty Co. v. Mama- 
Quarro Apartments Corporation, 264 
NT.S. 894, 142 Mlsc. 599. 
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granting of an extra allowance in a difficult and 
extraordinary case that a defense shall have been in- 
terposed.4 An answer or a demurrer is a defense 
which satisfies the requirement of the statute.^ 
The statutory requirement is not satisfied, however, 
where the case is settled by agreement of the par¬ 
ties without trial,® the cause is submitted to the 
court on an agreed case,*^ or there is a submission 
of a controversy without action and the submis¬ 
sion provides only for costs and disbursements.® So 
a demand of relief by one defendant in partition 
against another, but one which in no manner tends 
to defeat plaintiff’s claim, does not present a case 
“where a defense has been interposed”,® 

TriaU To authorize the court to grant an addi¬ 
tional allowance, it is not essential that there shall 
have been an actual trial—a litigation of the ques¬ 
tions of fact as well as of those of law.^® 

Termination or disposition of action. An extra 
allowance is not designed to be given at any stage 
of the action, whenever the court might impose 
the payment of costs as a condition and it can¬ 
not be made whenever an issue, either of law or of 
fact, remains to be determined as to any of the par¬ 
ties.^® In no case is a party entitled to an extra 
allowance until a final judgment has been rendered 
and is ready for entry,i® but actual entry of the 

4. NY—Campbell v. Bmslie, 81 N 
B 468, 188 N T 609—Moran v Mid- 
ville Realty Co, 162 NTS 117, af¬ 
firmed 163 NY.S. 833, 176 App Div 
807 

16 C J p 169 note 24. 

5. NT —People v Fitchburg R Co , 

30 NB 1011, 133 NT. 239—Hack- 
ett V Bquilable L Assur Soc, 63 
NY.S. 863, 30 Misc. 530 

15 C J. p 159 note 26 
•e. N.Y—Campbell v Bmslxe, 81 N 

B 458, 188 NT 609 
7. NT —^People v. Fitchburg R Co, 

30 NB 1011, 133 NT 239, overrul¬ 
ing without mention Kmgsland v 
New York, 4 NTS 686, 62 Hun 
98, 16 NYCivProc 323. 

16 C J p 169 note 26 
a NY—Fish V Coster, 28 Hun 64, 

affirmed 92 NT 627 
a NT —Defendorf v Defendorf, 67 | 

NTS 843, 26 Misc 677, 678, af¬ 
firmed 69 NTS 163, 42 AppDiv. 

166 

lOi NY —^American Fruit Product 
Co V. Ward, 99 N T S 717, 113 App 
jOiv 319, affirmed 83 NB 1122, 190 
N T 633, 86 N.E 1106, 192 N.T, 688 
—Dambmann v Schulting, 6 Hun 
29—People v Westchester County, 

15 NTS. 580, appeal dismissed 29 
NB 1031, 129 NY 688 
6 CJ p 169 note 22, p 160 note 44 

il. N Y.—^Merchant's Bxch. Nat 


judgment is not essentially It is necessary and 
sufficient that the action shall have terminated in 
such form that the successful party can lawfully 
claim pajonent of the costs and enforce their pay- 
ment.i® Where a new trial is granted on reversal 
of a judgment,!® or on the setting aside thereof by 
the trial court,!'^ all the incidents of the judgment, 
of which the allowance is one, fall with it. 

The allowance may be granted where judgment 
is entered on the report of a referee recommending 
that the complaint be dismissed,!® also where the 
complaint is dismissed for the failure of plaintiff to 
appear,!® or where it is dismissed and judgment is 
given by default on proof of service of notice of the 
trial of issues of law.^® So it has been held that an 
extra allowance may be granted on dismissal of a 
complaint, where plaintiff has put defendant to 
the expense and trouble of defending an unfound¬ 
ed action for extravagant damages.®! 

The allowance may also be granted where plain¬ 
tiff consents to a nonsuit at the trial®® or on the 
call of the case after it has stood for some days on 
the calendar for tnal,®® or where plaintiff suffered 
judgment to be taken against him at the trial as on 
a nonsuit, on the ruling of the court that the evi¬ 
dence proposed to be given in his opening would 

NT —^American Fruit Product 
Co. V Ward, 99 NTS 717, 113 
App Div 319, affirmed 83 N B 1122, 
190 NT 633, 86 NB 1106, 192 N 
Y 688. 

W. NT—M*all8 V. Watson, 45 N.T 
Super. 593 

16 C J. p 160 note 37. 

Xa. an equity Bxdtt as the parties 
are entitled, as a matter of right to 
a trial of the issues by Jury, prelim¬ 
inary to the hearing of a cause, after 
which the final judgnment can be di¬ 
rected at the special term, and no¬ 
where else, an allowance cannot be 
granted on the dismissal of the com¬ 
plaint at the trial term after the is¬ 
sues are Joined, since there has been 
no trial by a court authorized to ren¬ 
der a final judgment—Toch v Toch, 
41 NTS. 363, 9 AppDiv 601. 

20. NY.—^Rogers v. Degen, 17 NY 
Super, 669, 10 Abb.Pr 313, 19 How 
Pr. 119 

21. NY—Assets Collecting Co. v. 
Myers, 165 N.TS. 1088, 170 App. 
Div 265. 

22. NT—Shiels v. Wortmann, 8 N. 
Y.S. 799, appeal dismissed 27 NB. 
879—Allaire v Dee, 11 NT Super 
609, 1 Abb Pr. 126. 

23. N.T.—Shiels v Wortmann, 8 N. 
Y.S 799, appeal dismissed 27 N. 
B 879. 


Bank v. Commercial Warehouse 
Co, 36 NY Super 214. 

12. NT—Clarke v Gilmore, 183 N 
TS 1047, 149 AppDiv. 446—Bush 
V O'Brien, 66 NTS 131, 62 App 
‘ Div 462 

13y NY—O’Hara v. Derschug, 282 
NTS 9, 166 Misc. 867 
15 C J p 169 note 30 
Allowance In mterloontoxy Judg¬ 
ment IS premature — ^McWhirter v. 
Bowen, 81 NTS. 747, 82 AppDiv. 
144_15 CJ p 169 note 30 [a] 

14. NY—McDonald v Mallory, 46 
N T Super 68 

Rendition of verdict was held to fix 
the time of the accrual of the right 
to an extra allowance—Cook v. The 
New York Floating Dry Dock Co., 1 
Hilt, NT, 666 

15. ]^y—Toch V Toch, 41 NTS. 
353, 9 AppDiv 601—^Moulton v 
Beecher, 11 Hun 192—Coffin v. 
Coke, 4 Hun 616. 

15 C J P 159 notes 23, 83 

16. N.T—O’Hara v. I>erschug, 282 
NTS 9, 156 Misc 867—^Merchants’ 
Bxch. Nat Bank v Commercial 
Warehouse Co, 36 N TSuper. 214 

17. N.T—^Union Trust Co v. Whit- 

on, 17 Hun 593, appeal dismissed 
78 NT. 491—McQuade v New 
York, etc., R Co, 12 'N.Y Super 
613, 11 HowPr. 434—Hicks v. 

Waltermier. 7 How.Pr. 370. 
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not be applicable to the cause of action stated in 
the coTnplaint.24 

An extra allowance may be granted on the dis¬ 
continuance of the action after issue is joined.25 
Notice of the order of discontinuance is not es¬ 
sential, but the allowance may be granted where 
the order of discontinuance is obtained ex parte.^® 

An extra allowance may be granted where a judg¬ 
ment on demurrer is rendered which disposes of the 
action finally,where the demurrer is sustained 
and plamtiff amends and takes judgment on the 
amended complaint for want of an answer,28 or 
where no answer is put in after the demurrer is 
overruled and judgment is thereupon rendered for 
plaintiff;*® but an extra allowance will not be 
awarded on an interlocutory judgment sustaining 
a demurrer with leave to amend or to answer oral¬ 
ly,*® nor on final determination on demurrers in¬ 
terposed by some of the defendants while issues 
raised by Ihe answer of another defendant remain 
undetermined.*^ Furthermore, an extra allowance 
cannot be granted where the appellate court revers¬ 
es a judgment sustaining a demurrer to the com¬ 
plaint and orders judgment for plaintiff on the de¬ 
murrer, unless defendant, after filing the remittitur 
in the lower court, answers the complaint and pays 
the costs of the action from the time of putting in 
the demurrer, and no additional allowance can be 
granted before the time allowed to answer has 
elapsed;** nor can the allowance be granted on a 
judgment sustaining a demurrer to the jurisdic¬ 
tion ** An argument on a demurrer noticed as 
frivolous is insufficient to authorize the granting 


of the allowance but where plaintiff gives notice 
of an application for judgment on the demurrer on 
this ground, and judgment is by default rendered 
for him on the demurrer, with costs, he may be 
granted an additional allowance.*® 

Conditions imposed by court. The court may re- 
quife in a proper case the payment of an extra al¬ 
lowance as a condition of granting a discontinu¬ 
ance;*® but It has been held that the court cannot 
compel a parly to stipulate away his right to con¬ 
test the propriety of such additional allowance 

Where an additional allowance has been granted 
plaintiff after the delivery of the report of the 
referee, and defendant has applied for leave to 
file a supplemental answer, the payment of the 
allowance so granted may be made a condition of 
giving the requested leave to file.*® 

An allowance granted on the condition that the 
unsuccessful party will not appeal cannot be al¬ 
lowed to stand, as it would be equivalent to impos¬ 
ing a fine.*® 

§ 205. - Discretion of Court 

Except as to an allowance to a successful plaintiff 
In certain classes of actions, an extra allowance is, 
under the statutes, awardable only in the exercise of the 
sound discretion of the court. 

In certain classes of actions wherein plaintiff is 
successful, an additional allowance is made to him 
as a matter of right under § 1512 of the New York 
Civil Practice Act;^® but the extra allowance to the 
successful party provided for in § 1513 may be 
awarded only in the discretion of the court,4i and 


24w NY.—^Woods V Illinois Cent R. 
Co, 20 How.Pr 286. 

25. NY—Jaffray v. Golds tone, 16 
N.YS m, 62 Hun 62—Coffin v 
Coke, 4 Hun 616 

15 C J. p 160 note 48. 

26. N-Y —v Hager, 64 N.Y.S 
692, 51 App.Div. 171—Moulton v. 
Beecher, 11 Hun 192—^Folsom v 
Van Wagner, 7 Bans. 809 

27. NY—New York El. R Co v 
Harold, 80 Hun 466—Vietor v Hal¬ 
stead, 14 N.Y.S 616. 

15 aj p 160 note 46. 

28L N Y.—^Hauselt v. Taussig, 3 
Code Rep. 286. 

29. NY—^Darling v. Brewster, 66 
N.Y. 667—Abbey v. Wheeler, 6« N 
Y.S. 262, 67 App Dlv. 417 

30. NY. — ^Rudd V. Robinson, 7 NY. 
S. 635, 64 Hun 389, reversed on 
other grounds 26 N.E. 1046, 126 N. 
Y. 118, 22 Am.aR. 816, 12 I 1 .R.A. 
478. 

16 C J. p 166 note 49. 

31. N.Y.—Bush V. CyBrlea, 66 N.Y.S 
181, 62 App.Div. 462. 


32. NY—McDonald v Mallory, 46 
N Y.Super. 68—^Merchants* Bxch. 
Nat Bank v Commercial Ware¬ 
house Co , 36 N.Y Super. 214 

33. N Y —Genet v Delaware, etc, 
Canal Co, 10 N.YS. 467, 67 Hun 
174. 

34. N.Y.—Small V Dudlow, 1 Hilt 
307 

35. N.Y.—Plattsburgh First Nat 
Bank v Bush, 47 HowPr. 78. 

36. NY.—Stallman v Kimberly, 11 
N Y.S. 618—^New York Hospital 
Soc. V Coe, 15 Hun 440 

16 C J p 164 note 9. 

Where there Is an, agreement be¬ 
tween the parties for a discontinu¬ 
ance on the payment of costs to 
plaintiff, the court may require, as 
a condition of discontinuance, that 
an additional allowance be paid to 
plaintiff's attorney.—^Bryon v Durrie, 
6 AbbN.Cas, NY, 136—^Brown v. 
Safeguard Ins. Co, 7 Abb.Pr, N.Y, 
845—^Bartow v. Cleveland, 7 Abb.Pr., 
N.Y., 889. 


37. NY—^Valentine v. Valentine, 

119 NY.S. 426, 134 App Div 664 

38. NY—Mabio v. Adams, 1 NY 
Month.D.Bul 65. 

39. N.Y.—^Thames L. & T. Co. v. 
Hagemeyer, 66 N.Y.S. 689, 88 App 
Div. 449 

40. N.Y.—^Bnsback v. Vosseler, 181 
N Y S. 671, 111 Misc. 424. 

41. NY —Poughkeepsie Sav. Bank v. 
Herron, 176 N.B. 416, 266 N.Y 339, 
reversing 28$ N Y.S. 918, 228 App. 
Div. 709, Poughkeepsie Sav. Bank 
V Cohen, 242 N.YS. 760, 229 App 
Div. 789, and Poughkeepsie Sav 
Bank v Herron, 242 N.Y.S 761, 329 
App.Div. 789—^Dlcianni v. Gelman, 
232 NY.S. 79. 224 App.Div, j621— 
Port Jervis Real Estate & Doan 
Ass'n V, Greek, 274 N.Y.S. 316, 163 
Misc 882—^McLear v. Balmat, 328 
NTS. 76, 129 Misc. 806, reversed 
on other grounds 280 N.Y S. 269, 
224 App Dlv. 806, modified on othei 
grounds 281 N.Y.S. 581, 224 App. 

Div see. 

16 C.J. p 149 note 9 . 
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cannot be demanded as a legal right,42 even in a 
difficult and extraordinary easels The discretion 
contemplated by the latter statute is a sound dis¬ 
cretion,44 one based on reason and good judgment, 
and not arbitrary, fanciful, or capricious 46 In at 
least one department of the court, the discretionary 
power of the court has been largely curtailed by de¬ 
cisions 46 

In exercising its discretion, the court may refuse 
to grant an extra allowance where it would be in¬ 
equitable so to do.47 An extra allowance should 
not be granted where the fault or misconduct of 
the party asking the allowance has caused the case 
to be difficult and extraordinary,4 8 or has misled his 
opponent into interposing a defense.48 So it has 
been held that, where the interests of third persons 
not parties to the action would be injuriously af¬ 
fected, an extra allowance should not be granted.^® 
In some cases the courts have been influenced by the 
good faith with which the unsuccessful party has 
proceeded So an additional allowance will not 
be given defendants, although successful, where 
they have unnecessarily severed their defenses®2 
or have been guilty of suspicious and misleading 
conduct ,53 and it has been held proper to refuse 


an extra allowance to defendant where the case 
is difficult and extraordinary only because of the 
contest over a counterclaim.54 

§ 206. -Applications and Proceedings 

Thereon 

On a timely application to the proper court, and no¬ 
tice thereof, where it is not made at or immediately after 
the trial or the trial was before a referee, the court will 
determine the matter on the facts disclosed at the trial 
or brought to Its attention by affidavits, with the aid of a 
certificate of the referee where the case was tried before 
him. 

Under a rule of practice and judicial decisions, 
ordinarily an application for an extra allowance 
should be made to the trial court55 or judge,®® 
rather than a referee to whom the cause has been 
referred,57 a court to which it has been appealed,®® 
or the general term, before which exceptions are 
heard in the first instance on a verdict found by the 
jury in the special term,®® Where the reason for 
the rule fails, a compliance with it will not be so 
strictly insisted upon.60 Furthermore, the matter 
being one of practice and not of jurisdiction, non- 
compliance with the rule may be waived by failure 
to urge It at the proper time,®i that is, at the time 


4a. NT—^Hanover F. Ins Co. v 
Germania F Ins Co,, 33 N B 1066, 
138 NT 262. 

43 . j^tT—^D udley v. Perkins, 139 N 

E 570, 236 NT 448, reversing 194 
NTS 930, 202 App Div 824— 

Genthner v Bruns, 298 N.T S. 929, 
262 App Div 764—^Brisback v. Vos- 
seler, 181 NTS 671, 111 Misc 424. 

15 C J, p 168 note 42. 

Judgment and discretion of 3 udge in 
determining whether case is diffi¬ 
cult and extraordinary see supra § 
202 a. 

44 , N-y—Town of Brighton v. 

Rochester Vulcanite Pavement Co, 
279 NTS 940, 244 App Div. 646, 
reversing 268 N.T.S. 796, 149 Misc 

S92_Coon V Springfield Fire & 

Marine Ins. Co, 198 NTS 817 

Abuse of dlsoretlou 

Where principal action and sher¬ 
iffs action in aid of attachment were 
consolidated and plaintiff in sheriff’s 
action did not call any witnesses on 
trial of such consolidated action hut 
merely offered attachment papers and 
stated she rested on proof of plaintiff 
in principal action, and no costs were 
awarded to defendant, additional al¬ 
lowance in favor of defendant against 
plaintiff in sheriffs action was abuse 
of discretion—^P V. Baranowsky Co 
V Guaranty Trust Co of New Tork, 
286 NTS. 997, 247 App.Div 169 

45. NT—^Port Jervis Real Estate & 
Loan Ass’n v. Greek, 274 NTS 
‘316, 163 Misc. 382. 


48. NT —^Town of Brighton v 

Rochester Vulcanite Pavement Co, 
279 NT.S 940, 244 App Div 546, 
reversing 268 NTS. 795, 149 Misc. 
692 

47. NT—^Kelly v Chenango Valley 
Sav Bank, 45 NTS. 668, 21 Misc. 
240, reversed on other grounds 47 
NTS 1041, 22 App Div. 202—Kay- 
ser V Arnold, 1 NT S 412, affirmed 
27 N.B 360, 124 NT 674. 

16 C.J. p 153 note 43, 

48. NT—Hinman v Ryder, 44 N.T. 
Super 380—^Tillman v Powell, 13 
How Pr 117—Sands v. Sands, 6 
HowPr 463 

49. N.T—Kelly v. Chenango Valley 
Sav Bank, 46 NTS. 668, 21 Misc 
240, reversed on other grounds 47 
NTS. 1041, 22 App.Div 202. 

60. NT—^Kelly v Chenango Val¬ 
ley Sav Bank, supra. 

16 C J p 153 note 46. 

51. N.T—^Field V New Tork, 38 
Hun 690—^In re McAdams, 19 Hun 
292 

16 C J P 153 note 47. 

53. N.T—^Tillman v, Powell, 13 
How Pr. 117—^Matthewson v 
Thompson, 9 How.Pr, 231. 

53. NT—^Baldwin v. Reardon, 48 
N.T Super 166, 

54 . N-y—^Huber v Clark, 93 NT.S 
1090, 106 App Div 127. 

55 . NT—^People v. New Tork Cent. 
R Co, 29 N.T. 418—^Toch v. Toch, 
41 N.TS. 363, 9 App Div. 601. 

16 C J P 161 note 68 
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5a NT.—Wilber v. Williams, 38 N. 
TS 898, 4 App Div 444—Wiley v. 
Long Island R. Co., 34 N.T S. 416, 
88 Hun 177. 

16 C J. p 161 note 69. 

The reason for the rule Is that the 
trial judge, from his knowledge of 
the caae and its attendant circum¬ 
stances, must necessarily be the 
most competent to decide on the pro¬ 
priety and amount of the allow¬ 
ance.—Wilber V. Williams, 88 N.T. 
S 893, 4 App Div 444—16 C.J. p 161 
note 70. 

67 , NT—Kohl V First Trust Co. of 
Tonawanda, 6 N T S 2d 84, 265 App. 
Div 123, modifying 299 NTS. 818, 
164 Misc. 420—^Di Silvestro v Sons 
of Italy Grand Lodge, 238 NT.S. 
477, 228 App.Div. 14—Ongley v. 

Marcin. 212 N.TS. 690, 214 App. 
Div. 465 

IS C J. p 162 note 72. 

6a NT —^People y* Fitchburg R. 
Co., 80 NB. 1011, 138 NT 239— 
People V, New Tork Cent R. Co., 
29 NT 418 

15 C J. P 162 note 73. 

59. NT—^Riverside Bank v. Jones, 
78 NT.S, 326, 76 App Div. 631. 

16 C J p 162 note 74 

60. NT—Wilber v. Williams, 88 N. 
T.S, 893, 4 App Div, 444. 

61. NT—Griggs v. Brooks, 29 N. 
T.S 794, 79 Hun 394. 

15 C.J. p 162 note 75. 
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when the motion is presented and submitted 
A new statutory grant of power to official referees 
may be broad enough to include authonty to award 
an extra allowance and an appellate court can 
grant an additional allowance where it renders a 
new and different judgment®^ or, it is said, where it 
reverses and directs judgment 

Time, Within legal limitations the court may fix 
the time when, and the conditions under which, it 
will determine what allowance, if any, it will in¬ 
clude in the final judgment.®® The practice is to 
make the motion for extra allowance immediately 
after the trial, without reference to further pro¬ 
ceedings by either party.®^ In view of a rule of 
practice requiring application to be made before 
final costs are adjusted, it was held that applica¬ 
tion must be made before taxation of costs in the 
trial court.®® However, it has been held that the 
court may nevertheless set aside a taxation of costs 
on a proper application for the purpose of allow¬ 
ing a motion for extra allowance to be made ®® Al¬ 
so, while there are decisions to the contrary,^® it 
has been held that where a party is defeated at trial 
but is successful on appeal and judgment absolute 
with costs is ordered, it is within the power of the 
lower court, on entering judgment on the remittitur, 
to grant him an additional allowance in a proper 
case,'^i on the ground that he has had no occasion 


or opportunity theretofore to make application,72 
but the court cannot direct that the action be dis¬ 
missed m default of the payment of the allowance.73 
It IS too late to move after tender of debt, interest, 
and costs, and an unconditional acceptance there- 
of,74 or after the judgment is affirmed on appeal.7® 

Notice, The decisions as to the necessity for no¬ 
tice of application are not altogether harmonious. 
The weight of authority, however, is probably to the 
effect that notice is not necessary where the ap¬ 
plication is made immediately after or at the trial;76 
and in some decisions it is held that if application 
IS made at the same term notice is unnecessary.77 
In all other cases, however, notice is perhaps neces- 
sary.78 When notice is required, it is necessary 
that It be given not only to the opposing party, but 
also to all of the parties on the side of the ap¬ 
plicant, in order that their respective claims to the 
allowance may be passed on,79 in view of the statu¬ 
tory limitation, considered infra § 207, of the ag¬ 
gregate sum allowable to the parties on one side; 
and a waiver of service of notice filed by the attor¬ 
ney of the party not served, on a motion for a re¬ 
settlement of the order granting the allowance, does 
not cure this defect.®® It has been held, however, 
that, where a motion is made on two instead of eight 
days’ notice, and is opposed, without objection as to 
the time of notice, it cannot be again raised on a 


ee. N.T—Wilber v. Williams, 38 N. 
YS. 893, 4 AppDiV. 444. 

15 C.J p 162 note 76. 

63. NT.—Joseph T. Ryerson & Son 
V. A, V. O'Donnell, Inc, 1 N.T S 
2d 60S, 253 App Div. 1, reversed on 
other grounds 17 N B 2d 788, 279 
NY. 109, reargument denied Joseph 
T. Ryerson & Sons v. Shapiro, 18 
N.B2d 870. 279 N.T. 789. 

64b N Y.—^Kaumagraph Co v Stamp- 
agraph Co, 138 NB 486, 235 N.Y. 
1, affirming 188 N.Y.S 678, 197 App. 
Div. 66. 

66. NY—^New York Investors v 
Manhattan Beach Bathing Parks 
Corporation, 244 N.Y S. 639, 137 
Misc 899. 

68. NY —^Rawlinson v. Brainerd, 
etc., Co., 66 N.Y S. 762, 63 App Div 
148 

67. NY—^People v New York Cent 
R Co., 29 NY 418—McDonald v 
Mallory, 46 NY Super 68—People 
V. New York Cent. R. Co, 80 How. 
Pr. 148—^Powers v. Wolcott, 12 
HowPr 56B 

16 C J. p 162 note 83. 

63. NY —Clarke v. Rochester, 34 
N.Y 366—^Riverside Bank v. Jones, 
78 N.YS 326, 75 App.Div. 531. 

15 C J p 162 note 82. 

69. N.Y.—^Thompson ▼. St Nicholas 


Nat Bank, 7 NYS. 491, 64 Hun 
393—^Dietz v. Parish, 43 N.Y Super. 
87. 

15 C.J. p 163 note 89. 

70. NY —New York Investors v. 
Manhattan Beach Bathing Parks 
Corporation, 244 N.Y.S. 639, 137 
Misc 899. 

15 O J. p 163 note 86. 

71. N.Y —Jaftray v. Goldstone, 16 N. 
Y.S. 430, 62 Hun 62—Jermain v. 
Lake Shore, etc., R. Co, 31 Hun 
568—^Parrott v Sawyer, 26 Hun 
466. 

15 C J p 163 note 86. 

72. N.Y—^Brown v. Farmers' L & 
T Co, 9 NTS. 337, 24 AbbN 
Cas. 160, 18 NYCivProc. 131— 
Helck V Reinheimer, 14 NY St. 465 
—^People V New York, etc, R. Co., 
14 N T St 169. 

73. N.Y —Jaffray v Groldslone, 16 N, 
TS. 430, 62 Hun 62. 

74. NT —^Lockman v. Bills, 68 How 
Pr, 100. 

Oondltional receipt of costs does 
not render the rufe applicable —Moul¬ 
ton V. Beecher, 1 AbbN Cas., N.Y., 
193, 62 How.Pr. 230, affirmed 11 Hun 
192, 53 HowPr. 86 

75. NY.—^Winne v. Panning, 44 N 
Y.S 262, 19 Misc. 410—Van Rens¬ 
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selaer v. Kidd, 5 How.Pr. 242, i 
Code Rep 224. 

15 C J p 162 note 85. 

76b N.Y —Walsh v Weidenfeld, 8 
Daly 331—^Mann v Tyler, $ How. 
Pr. 235, Code Rop.,N.S., 382. 

16 C J p 163 nolo 90. 

77. NY—Mautner v. Pike, 66 N.T 
S 563, 32 Misc 745, affirmed 66 
NTS 887, 32 Misc 600—^Mitchell 
v Hall, 7 How Pr. 490. 

16 C J p 163 note 91. 

79. NY.—^Mautner v Pike, 66 N.T. 
S 387, 32 Misc 600—Moskowitz v. 
Hornberger, 46 NYS. 462, 20 Misc. 
568. 

15 C J. P 163 note 92. 

Where case was tried before ref-, 
eree, the allowance cannot be grant¬ 
ed by the court on an ex parte appli¬ 
cation —Howe V. Muir, 4 How Pr., 
N.T,, 252, 3 Code Rep. 21. 

79. NT—Bush V. O'Brien, 65 N.Y. 

S 131, 62 App.Div 462. 

Notice held snULdent 
An order directing the adverse par¬ 
ty to show cause why the applicant 
should not be allowed his costs and 
further relief is sufficient notice.— 
Carter v, Clark, 82 N.Y.Super. 189. 
3a NY—Bush V. O'Brien. 65 N.T. 
S. 131, 52 App Div. 452. 
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subsequent motion to set aside the order for ir- 
regularity.81 

Hearing and determination To authorize the 
court to grant an additional allowance to the party 
who asks it, he must show the facts which bring the 
case within the statute authorizing the allowance 82 
The court may determine an application for an ex¬ 
tra allowance on the facts disclosed at the trial or 
brought to Its attention by alEdavits 83 

The matters to be considered in determining 
whether the case is difficult and extraordinary, such 
as whether preparation for trial was difficult, and 
required more than the usual amount of investiga¬ 
tion, the time consumed in preparation and on the 
trial, and whether difficult and extraordinary ques¬ 
tions of law or fact were presented, see supra § 
202 a, must be ascertained by the court before it 
will exercise its discretion in granting or refusing 
an extra allowance on this ground.84 Whether a 
case IS difficult and extraordinary frequently de¬ 
pends on the facts; but where there is no contro¬ 
versy about the facts the court must determine 
the question as one of law.85 

Where the cause has beeu tried by a referee, it 
is the usual and better practice to require his certifi¬ 
cate that the cause was difficult and extraordina- 
ry.86 While It has been held that the certificate is 
not jurisdictional and its absence does not prevent 
the court from considering the motion,87 neverthe¬ 
less an extra allowance has been struck out by an 


appellate court because of the absence of the cer- 
tificate.88 Where such a certificate has been g^ven, 
it should be produced on the motion,83 as an aid to 
the court in passing on any conflict which may 
arise in the statements contained in the affidavits of 
the contending parties 80 The certificate should 
state what questions arose on the trial and what the 
questions of law were which the referee consider¬ 
ed difficult 

§ 207. -Amount and Computation 

a. In general 

b. Basis of computation 

a. In Gleneral 

The amount of an extra allowance should not ex¬ 
ceed, and in some cases should be less than, the statutory 
limit. 

An extra allowance can in no case exceed the 
maximum percentage prescribed by statute and, 
even though the amount allowed does not exceed 
such percentage, it may nevertheless be excessive, 
and will be so considered if a much less amount 
would indemnify the party to whom the allowance is 
made,®8 or if the trial occupies a short time®^ or 
the answer is withdrawn without a trial.®® The 
amount of the claim or recovery is the limit, not 
the measure, of the allowance.®® 

Extra allowances granted to several defendants 
cannot exceed in the aggregate the maximum per- 


81. N.T —^Main v. Pope, 16 How Pr. 
271 

82. NT —^People v. New Tork Cent. 
R Co, 29 NT 418—Riesgo v 
Glengrariffe Realty Co, 99 NTS 
5^2, 114 App Div 172. 

16 C J p 163 note 97. 

83. N.T —^Hanover F Ins. Co v 
Germania P. Ins Co, 33 NE 1065, 
138 NT 262—^Hayden v Mathews, 
88 NTS 905, 4 AppDiy 838 

15 C J P 163 note 98. 

84. NY—Bank of U S v National 
City Bank of New York, 278 N.T. 
S 826, 152 Misc 562 

Where large aanoimt is claimed the 
court should require some specific 
facts to be stated, such as moneys 
actually expended or liabilities actu¬ 
ally incurred, or time and labor con¬ 
sumed by the counsel or the party 
in the preparation and trial of the 
cause, how much time was occupied 
In the trial, whether more than one 
trial at the circuit, how often it was 
postponed, whether it was argued 
more than once at the general term, 
whether long accounts were taken on 
a reference, etc—^People v. New York 
Cent. R. Co., 80 How Pr, N.T., 148. 


85ta N T.—^Town of Brighton v Sem¬ 
inole Paving Co., 270 N.Y.S. 187, 
150 Misc 378. 

86. N Y —^Dode v Manhattan R. Co., 
24 N.YS. 422, 70 Hun 374—Fox v 
Gould, 5 HowPr 278 

87. N T.—^Dode v Manhattan R Co , 
24 NTS 422, 70 Hun 874. 

88. N.T —^Kaplan v. Koenig, 231 N 
TS. 216, 225 AppDiv. 676, motion 
denied 166 NE 334, 250 NT 586, 
and affirmed 166 NE 348, 250 N. 
T 624 

89. NT.—^Main v. Pope, 16 HowPr. 
271. 

90. NY —^Pox V Gould, 6 How Pr. 
278, 8 Code Rep 209 

91. N.T—Gould Y Chapin, 4 How. 
Pr 186. 2 Code Rep 107. 

92. NY—Westchester County v 
Baruch, 160 NE. 664, 247 NT. 398. 
reversing 225 NTS 162, 222 App. 
Div 691—^Kaplan v Koenig, 231 N 
TS 216, 226 AppDiv. 676, motion 
demed 166 N.B. 334, 260 NT. 586, 
and affirmed 166 NE. 348, 250 N. 
Y. 624 

15 C J. p 164 note 14. 

93. NT—^People v. New York Cent 
R. Co, 29 N.T 418—Seagrist v. 
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Sigrist, 46 NTS. 949. 20 App.Dlv. 
336. 

15 C J. P 164 note 15. 

Severe penalty 

An extra allowance of one thou¬ 
sand dollars is too severe a penalty 
to infiict on a domestic servant in 
favor of her employer on dis¬ 
missal of her complaint in an action 
for malicious prosecution —^Dann v. 
Wormser, 56 N.YS. 474, 38 AppDiv. 
460. 

Beasonable oormsel fee 

Where extra allowance of costs Is 
made because case is difficult and 
extraordinary, allowance should be 
in amount, within statutory limits, 
that court would deem reasonable 
and moderate counsel fee.—^Town v. 
Brighton v. Seminole Paving Co., 270 
NTS 187. 160 Misc. 878 
94- N.T.—Gordon v. Strong, 44 N.T. 
S 481, 16 App.Dlv. 519, affirmed 66 
NE 1096, 160 N.T. 669—Cornwell 
V. Parke, 6 N.T S. 906. 52 Hun 696, 
affirmed 25 N.E. 956, 123 NT. 657. 

9B. NT —^Port Jervis Real Estate & 
Loan Ass’n v, Greek, 274 N.T S. 
816, 158 Misc. 382. 

98. N.T —^People v. New Tork Cent. 
R. Co.. 80 How.Pr. 148. 
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centag-e specified in the statute ,^7 and it has been 
held that, m an action for the construction of a 
will, the allowances to plaintiffs and defendants can¬ 
not exceed m the aggregate the statutory maximum 
percentage. 9 8 However, the statute which restricts 
additional allowances to a party, or to two or more 
parties on the same side, to two thousand dollars, 
does not, in case parties adversely related to the 
action are each successful, have any further ap¬ 
plication than that the allowance shall not exceed 
two thousand dollars to the parties on each side.s^ 

b. Basis of Computation 

(1) Amount of recovery or claim 

(2) Value of subject matter involved 

(1) Amount of Recovery or Gaim 

In an action for money, an extra allowance to the 
plaintiff Is to be based on the amount of his recovery, 
and an extra allowance to the defendant, where he sue- 
ceeds, is to be based on the specific amount claimed by 
the plaintiff. Whether, in case a counterclaim is inter¬ 
posed, an extra allowance is to be computed on the 
amount of the claim or counterclaim or both depends on 
the extent of the success of the party seeking the allow¬ 
ance and the necessity of litigating both claim and coun¬ 
terclaim. 

A recovery or claim for money is contemplated 
by a statute authorizing an additional allowance 
of a sum not exceeding a certain percentage on the 
sum recovered or claimed.^ 

Where plaintiff recovers a money j’udgment, the 
basis of computation for an extra allowance to him 
is the amount recovered and not the amount claim- 
ed.2 However, a judgment for a specific amount 
cannot form the basis for an extra allowance where 
It is reversed on the ground that only nominal dam¬ 
ages were suffered ,3 and a reduction in the amount 
of recovery on appeal necessitates a corresponding 


reduction of the extra allowance.^ In case of a 
reference to ascertain the amount due plaintiff, the 
allowance cannot be made until the amount on 
which It IS to be computed has been ascertained & 

Where a specific sum is claimed, it furnishes 
the basis of computation on which an extra allow¬ 
ance is awarded defendant ® The amount claimed 
may be ascertained from the statement made by 
plaintiff in a notice of claim served with his sum- 
mons^ or the statement in the opening address of 
plaintiff’s counsel as to the amount which he ex¬ 
pects to show to be due plaintiff may be used as the 
basis of an allowance to defendant in the absence 
of evidence to the contrary ^ However, the amount 
claimed in the complaint cannot be used as a basis 
for an allowance to defendant where it is denied 
in the answer.^ Also, a merely formal or nominal 
claim IS not a proper basis for an allowance 
where the damages alleged in a complaint to have 
been suffered are not claimed, but the allegation as 
to damages is made simply as a basis for injunctive 
relief, the amount alleged cannot be considered as 
a basis on which to calculate an extra allowance 
and damages claimed in the complaint, but waived 
at the trial of an injunction suit, cannot be made the 
basis for an additional allowance.12 The extra al¬ 
lowance cannot in any event be computed on a sum 
larger than that claimed and where the com¬ 
plaint is dismissed, and neither the summons nor 
complaint state any amount sought to be recovered, 
no extra allowance can be granted.^^ 

In an action to foreclose a mortgage on real 
property, an additional allowance must, by virtue 
of express statutory provision, be based on the 
amount due or claimed to be due under the mort¬ 
gage, and not on the value of the mortgaged prbp- 
erty.15 


97. NY.—-Noyes v. Children's Aid 
Soc, 70 NY 481. 8 AbbNCas 36— 
Van Meter v. Kelly, 121 N Y.S. 874, 
187 App Div 455 

15 C J. p 164 note 18. 

9S. N.Y —Fraser v, McNaughton, 11 
NYS 384, 58 Hun 30 

99. N.Y —^Weed v. Paine, 4 N.Y Civ 
Proc 305. 

1. N.Y.—Coates v Goddard, 84 N Y. 
Super. 118 

9. N.Y.—Kremer v. New York Air 
Terminals, 266 N.Y.S. 490, 236 App 
Div. 796, followed in 256 NYS 
491, 235 App Div. 797, affirmed 184 
NB 88, 260 NY 662. 

15 C J p 156 note 83 

3. NY—Gray v. Manhattan K. Co, 
22 N Y.S 771, 8 Misc. 289. 

4. N.Y.—Clarke v. Gilmore. 147 N 
Y.S 129, 163 App.Div. 845. 


& N.Y —Citizens' Sav Bank v 

Bauer, 1 NYS 450, 14 N.Y Civ 
Proc 840 

0. NY—Sentenis v Ladew, 85 NB. 
660, 140 N.Y 463, 87 Am.S R. 669 
—Delmar v Delmar, 72 NYS. 969, 
66 App Div 582 
16 C J. p 166 note 84 

7. NY—^Adams v Arkenburgh, 18 
N,B 594, 106 NY 615. 

8. N.Y —^Rutty V Person, 6 N Y.Civ. 
Proc 25 

9- N.Y.—Israel v Metropolitan R. 
Co., 31 N.Y.S 816, 10 Misc 722. 
reversed on other grounds 53 N.B 
617, 158 NY 624. 

10. N Y —^Deuterman v. Galnsborg, 
66 N Y S 1009, 64 App Div. 676, af¬ 
firmed 64 NB 1120, 172 N.Y. 596. 
15 C.J. p 155 note 88. 
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11. N Y,—Gray v. Manhattan R, Co., 
22 N.YS 771, 8 Misc. 239. 

13. N Y —Hathom v. Natural Car^ 
bonic Gas Co, 166 N.Y S. 1044, 179 
App.Div. 426 

la N Y.—^Adams v. Sullivan, 42 
Hun 278, reversed on other grounds 
13 NB. 694, 106 N.Y 616, and af¬ 
firmed 20 N.B 829, 114 N.Y. 162— 
McConnell v. Manhattan Constr. 
Co. 4 NYS. 226, 16 N.Y.Civ.Proc. 
810. 

15 aJ p 155 note 92. 

N Y.—Adams v. Sullivan, 42 
Hun 278, reversed on other grounds 
IS NB. 694, 106 NY. 616. and af¬ 
firmed 20 N.B. 829, 113 N.Y. 162. 

IB. N.Y.—^Pred Maier & Sons v. Bur¬ 
roughs, 177 N.Y.S. 624. 
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Inclusion of interest. If in an action on contract 
a referee’s report or verdict allows interest as part 
of the damages recoverable, an extra allowance 
should be based on interest as well as on princi¬ 
pal but in an action of tort, an extra allow’ance 
should be computed on the amount given by the 
jury, and not on that amount with interest, which 
the statute directs the court to add thereto and 
in condemnation proceedings an extra allowance is 
to be figured on the award and not on the award 
plus interest 

Interposition of counterclaim or set-off. Where 
plaintiff establishes his claim and also defeats a 
counterclaim or set-off, he is entitled to have an al¬ 
lowance based on both,i^ unless the set-off or coun¬ 
terclaim is necessarily defeated by the successful 
prosecution of the claim^o or is stricken out before 
he IS required to reply to it.2i On partial success 
on a counterclaim, an allowance to plaintiff should 
not be computed on the entire amount thereof .22 

If defendant obtains a judgment for a balance 
found due him, the allowance may be based on the 
amount claimed by plaintiff, and is not limited to 
the amount of recovery.28 

If neither party is successful, plaintiff is not enti¬ 
tled to an allowance computed on the amount of the 
counterclaim,^^ and neither is defendant, when his 
conduct has been extremely vexatious 25 


(2) Value of Subject Matter Involved 

In order that an extra allowance may bo computed 
on the value of the subject matter involved. It Is neces¬ 
sary that damages be not claimed or recovered, that the 
matter directly involved in, and affected by the result 
of, the litigation have a definite pecuniary value, and 
that such value be ascertained and determined. 

Recourse to the value of the subject matter in¬ 
volved for the purpose of computing an extra al¬ 
lowance is proper when,2® and only wben,27 dam¬ 
ages are not claimed or recovered. 

The term “subject matter involved,” as contained 
in a statute providing for an additional allowance 
upon value of the “subject matter involved,” means 
the possession, ownership, or title to property or 
other valuable thing, which is to be directly af¬ 
fected and determined by the result of the action.28 
It does not mean the property which may be either 
indirectly or remotely affected by the result, as such 
a rule would from its vagueness and uncertainty be 
impracticable in application.29 Where a party sues 
to recover a share in property, an allowance grant¬ 
ed him must be computed on the value of the share 
which he recovers, not on the whole property ;20 
and this is true whether the party joins as defend¬ 
ants all others claiming shares in the fund,®^ or 
whether he sues in behalf of all who may elect to 
join him, where none does so .22 So also, a party 
suing one of several insurers for his proportion of 


la NY —Clegg v Aiken, 8 NTCiv 
Proc 249, 17 AbbNCas. 88 

17. NT—Seif ter v Brooklyn 

Heights R. Co, 66 NY S. 1123, 63 
App Div 443—Smne v New York, 
8 NY Civ Proc 262 

Contra Boyd v New York Cent, 
etc, R. Co,, 6 N.T Civ Proc 222, 
224, 1 How.Pr.N S 1, 14 Abb N Cas 
496 

18 . NT—Westchester County v 
Baruch, 160 NB, 664, 247 NT 
398, reversing 225 NTS. 162, 222 
AppDiv. 691. 

X9- NY—Dudley v Perkins, 206 N 
YS. 740, 123 Misc. 496 

15 C J p 166 notes 27, 32 

ao. NY,—Barnes v Denslow, 9 N 
Y.S 63—Devlin v. New York, 16 
AbbPrNS. 31 

21- NY—Knauth v. Wertheim, 14 
NTS 391, 26 Abb N Cas 369 

aa. NT—^Bates v Pish Bros Wag¬ 
on Co, 63 N.TS 649, 60 AppDiv 
38, affirmed 62 NE. 1094, 169 NY. 
587 

23. NY—^Vilmar v. Schall, 61 NY 
664. 

24k NY.—Hammann v Jordan, 13 
N.T S. 803, 69 N.Y Super. 96 

26. N T —^Hall v. U. S Reflector Co , 
6 N.T.Month.L Bui. 1. 


36. NT—Little Palls Fibre Co v. 
Henry Ford & Son, 229 N Y.S. 446, 
223 AppDiv 659, modifying 217 
NTS 634, 127 Misc 834, and 221 
NTS. 671, 129 Misc 644 Af¬ 
firmed 164 NE 668, 249 NT. 496, 
certiorari granted Henry Ford & 
Son V. Little Falls Fibre Co, 49 
set 348, 279 US 829, 73 LEd. 980, 
affirmed 60 S Ct. 140, 280 US. 369, 
74 LEd 483 

27. NY—Kremer v New York Air 
Terminals, 266 NTS 490, 236 APP 
Div 796, followed m 256 NTS 
491, 286 AppDiv. 797, affirmed 184 
N E 88, 260 N Y. 662. 

2& N.Y—Conaughty v Saratoga 
County Bank, 92 NT. 401, 404— 
Heilman v. Lazarus, 90 N T. 672, 
12 Abb.NCas 19, 66 HowPr. 96, 
affirmmg 24 Hun 661. ■ 

15 C J P 156 note 94. 

In partloular actions 

(1) Plaintiff's right to use the wa¬ 
ter of a river without interference 
IS the subject matter involved in an 
suction by a ripaxian owner to enjoin 
the maintenance of fiashboards on a 
dam—^Little Falls Fibre Co v. Hen¬ 
ry Ford & Son, 164 N E. 658, 249 N 
T 496, affirming 229 NTS. 446, 223 
App.Div. 669, which modified and 
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affirmed 217 N Y.S 634, 127 Misc. 834, 
and 221 N Y.S 671, 129 Misc. 644. 
Certiorari grranted Henry Ford & Son. 
V Little Pails Fibre Co, 49 S Ct. 
348, 279 U.S 829, 73 L.Bd 980, af¬ 
firmed 60 set 140, 280 US. 369, 74 
JjJEd 483. 

(2) Where the only issue litigated 
in an action to foreclose a mort¬ 
gage is whether the mortgage covers 
personal property on the mortgaged 
premises and defendant is successful 
on this issue, the subject matter in¬ 
volved, so far as he is concerned. Is 
the personal property.—^Manufactur¬ 
ers Trust Co. V. Peck-Schwartz Real¬ 
ty Corporation, 6 N.Y.S 2d 625, 266 
App.Div. 712, 

(8) In other actions see 15 CJ. 
p 165 note 94 CcJ. 

29 . N Y.—Conaughty v. Saratoga 
County Bank, 92 N T. 401—^Kovar- 
sky V Brooklyn Union Gas Co., 11 
N.Y S 286, 170 Misc. 855 

30. NT—Struthers v. Pearce, 61 N. 
Y. 866 

31 . NY—^Devlin v. New York, 15 
AbbPrNS 31. 

32. N.Y—Mills V. Ross, 67 N.Y.S. 
680, 39 AppDiv 568, affirmed 61 
N.B. 1181, 168 N.T, 673. 
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Inclusion of interest. If in an action on contract 
a referee’s report or verdict allows interest as part 
of the damages recoverable, an extra allowance 
should be based on interest as well as on princi¬ 
pal but in an action of tort, an extra allowance 
should be computed on the amount given by the 
jury, and not on that amount with interest, which 
the statute directs the court to add thereto and 
in condemnation proceedings an extra allowance is 
to be figured on the award and not on the award 
plus interest^* 

Interposition of counterclaim or set-off. Where 
plaintiff establishes his claim and also defeats a 
counterclaim or set-off, he is entitled to have an al¬ 
lowance based on both,i® unless the set-off or coun¬ 
terclaim is necessarily defeated by the successful 
prosecution of the claim^® or is stricken out before 
he IS required to reply to it .21 On partial success 
on a counterclaim, an allowance to plaintiff should 
not be computed on the entire amount thereof .22 

If defendant obtains a judgment for a balance 
found due him, the allowance may be based om the 
amount claimed by plaintiff, and is not limited to 
the amount of recovery.33 

If neither party is successful, plaintiff is not enti¬ 
tled to an allowance computed on the amount of the 
counterclaim,24 and neither is defendant, when his 
conduct has been extremely vexatious.26 


(2) Value of Subject Matter Involved 

In order that an extra allowance may be computed 
on the value of the subject matter involved. It is necee- 
sary that damages be not claimed or recovered, that the 
matter directly Involved in, and affected by the result 
of, the litigation have a definite pecuniary value, and 
that such value be ascertained and determined. 

Recourse to the value of the subject matter in¬ 
volved for the purpose of computing an extra al¬ 
lowance is proper when, 26 and only when,27 dam¬ 
ages are not claimed or recovered. 

The term “subject matter involved,” as contained 
m a statute providing for an additional allowance 
upon value of the “subject matter involved,” means 
the possession, ownership, or title to property or 
other valuable thing, which is to be directly af¬ 
fected and determined by the result of the action .28 
It does not mean the property which may be either 
indirectly or remotely affected by the result, as such 
a rule would from its vagueness and uncertainty be 
impracticable in application.23 Where a party sues 
to recover a share in property, an allowance grant¬ 
ed him must be computed on the value of the share 
which he recovers, not on the whole property 
and this is true whether the party joins as defend¬ 
ants all others claiming shares in the fund,2i or 
whether he sues in behalf of all who may elect to 
join him, where none does so .22 So also, a party 
suing one of several insurers for his proportion of 


16 , N.Y —Clegrg V. Aiken, 8 N Y Civ 
Proc 248, 17 AbbNCas 88 

17. N Y,—Seifter v, Brooklyn 

Heights R. Co, 65 NYS 1123, 63 
App Div 443—Sinne v. New York, 
8 NYCiv.Proc 262. 

Contra Boyd v New York Cent, 
etc. B Co, 6 N.Y Civ Proc 222, 
224, 1 HowPr,N.S 1, 14 AbbNCas. 
496 

18. N.Y—Westchester County v 
Baruch, 160 NEi. 654, 247 N.Y 
398, reversing 226 N.Y S. 162, 222 
App Div 691. 

19 , nY—^D udley v Perkins, 206 N. 

Y S 740, 123 Misc 496 
15 C J p 166 notes 27, 32 

90 , —Barnes v Denslow, 9 N 

Y S 63—^Devlin v New York, 16 
AbbPrNS. 31 

21. NT—Knauth v Wertheim, 14 
NYS 391 , 26 AbbNCas 369. 

22. N.Y—Bates v. Fish Bros Wag¬ 
on Co, 63 NYS 649, 60 App.Div 
38, affirmed 62 N E. 1094, 169 NY 
587. 

23. NY—Vllmar v. Schall, 61 NY 
664. 

24. N.Y—^Hammann v, Jordan, 13 
N.Y.S 808, 69 N Y,Super 96 

26. N.Y—^Hall v U. 8. Reflector Co, 
6 NYMonth.Ii.BuL 1. 


29 , NT.—Little Palls Fibre Co v.. 
Henry Ford & Son, 229 N.Y S 445. 
223 App Div 669, modifying 217 
NT.S, 634, 127 Misc 834, and 221 
NTS 671, 129 Misc. 544 Af¬ 
firmed 164 NE 658, 249 NY. 495, 
certiorari granted Henry Ford & 
Son V Little Falls Fibre Co., 49 
set 848, 279 US 829, 73 LEd. 980, 
affirmed 60 S.Ct. 140, 280 US. 369, 
74 LEd. 483. 

27. NT—^Kremer v New York Air 
Terminals, 256 NYS 490, 235 APP 
Div 796, followed in 256 NYS 
491, 236 App Div 797, affirmed 184 
NE 88. 260 N.Y 562. 

28. NT—Conaughty v Saratoga 
County Bank, 92 NT. 401, 404— 
Heilman v Lazarus, 90 N Y. 672, 
12 AbbNCas 19, 66 How Pr. 96, 
affirming 24 Hun 661. « 

16 CJ P 165 note 94. 

Jjx particular actions 

(1) PiaintilE's right to use the wa^ 
ter of a river without interference 
18 the subDect matter involved in an 
action by a riparian owner to enjoin 
the maintenance of flashboards on a 
dam—^Little Falls Fibre Co v. Hen¬ 
ry Ford & Son, 164 N B. 568, 249 N, 
Y. 496, affirming 229 NTS. 445, 223 
AppUiv. 669, which modified and 
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affirmed 217 N Y.S 534, 127 Misc 834, 
and 221 N.Y.S 671, 129 Misc. 544 
Certiorari granted Henry Ford & Son, 
V. Little Falls Fibre Co, 49 S.Ct. 
848, 279 U.S. 829, 73 L.Ea. 980, af¬ 
firmed 60 set. 140, 280 US. 369, 74 
L.Ed 483 

(2) Where the only issue litigated 
in an action to foreclose a mort¬ 
gage IB whether the mortgage covers 
personal property on the mortgaged 
premises and defendant is successful 
on this issue, the subject matter in¬ 
volved, so far as he is concerned, is 
the personal property.—^Manufactur¬ 
ers Trust Co. V. Peck-Schwartz Real¬ 
ty Corporation, 5 NTS.2d 626, 265 
App Div 712. 

(3) In other actions see 15 C.J. 
p 165 note 94 [cJ. 

29. N T.—Conaughty v. Saratoga 
County Bank, 92 N.Y 401—^Kovar^ 
sky V. Brooklyn Union Gas Co., 11 
NYS. 286, 170 Misc. 865 

30. NY.—Stnithers v, Pearce, 61 N. 
T 365. 

31 . NY—^Devlin v. New York, 16 
AbbPrNS. 31. 

32. N.Y.—Mills V. Ross, 57 N.Y S- 
680, 39 App Div. 663, affirmed 61 
N.B. 1181, 168 N.Y. 678. 
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a loss can recover an extra allowance only on the 
basis of such proportion,® 3 

It IS obvious that the matter involved must have 
a pecuniary value whereon the calculation of the 
percentage can be based, to warrant the granting 
of the allowance.®^ Importance of the litigation in 
any other than its pecuniary aspect affords no basis 
for an allowance ®6 The value on which the al¬ 
lowance IS based must be directly involved, a mere 
incidental or speculative value being insufficient,®® 
These rules have been applied by holding that 
there is no basis for an extra allowance in an ac¬ 
tion to compel restoration to public office® or to 
obtain construction of a will®® and in various other 
actions,®® including cases involving nothing beyond 
a mere intangible legal right^O not shown to have 
value.41 It has been held that an extra allowance 
cannot be granted where an action is brought mere¬ 
ly for equitable relief and not for money or prop¬ 
erty^® or where the proceeding is simply one to en¬ 
join the doing of an act, without attempting to re¬ 
cover money or property ^® However, an addition¬ 
al allowance may be granted to the successful plain¬ 
tiff in an injunction suit where his right, whiclj the 
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injunction protects from interference, has a definite 
pecuniary value 

Ascertainment and determination of value. Be¬ 
fore an allowance may be based on the value of the 
subject matter involved, such value must be ascer- 
tained.46 The parties may agree, either tacitly 
or expressly,^® on the value and have the jury find 
accordingly, or may have the court act on the agree¬ 
ment without the intervention of the jury,^? and 
they will be bound by this agreement In the ab¬ 
sence of such agreement proof must be adduced to 
show the money value of the subject matter 
and the value so shown must be a definite one, 
mere proof that the subject matter has some val¬ 
ue being insufficient^® The evidence to show the 
money value of the subject matter should be rea¬ 
sonably clear and satisfactory, and of such a char¬ 
acter as to enable the court to determine such val¬ 
ue The value of the subject matter involved 
may be shown m several ways; it may be determin¬ 
ed by facts disclosed on the trial,®^ from informa¬ 
tion contained in the pleadings®® unless there is a 
conflict between the statements of the parties as to 
the value,®® by a reference directed for the ascer- 
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33, NT—Laird v Littlefield, 63 N 
TS 1082, 34 AppDiv 48, affirmed 
68 NE 1089. 164 N.Y, 697, 

34. N.T —^Kitchmg v Brown, 78 N 
E 241, 180 NY. 414, 70 L R A 742 
—Hanover P Ins Co v Germania 
P Ins. Co, 33 NB 1065, 138 NY 
262. 

16 C J p 166 note 97. 

,35. NY —Conaughty v Saratoga 
County Bank, 92 NY. 401—^Kovar- 
sky V Brooklyn Union Gas Co„ 11 
NYS2d 286, 170 Misc 866 

38. N.T —Kovarsky v Brooklyn Un¬ 
ion Gas Co, supra 

15 C J p 167 note 99. 

37. NY —People v Hertle, 60 N T S 

23, 61 NTS 966, 46 App.Div. 

505 

38. N.Y—Opitz V Hammen, 68 NY. 
S 987, 41 AppDiv. 468—Hafner v. 
Hafner, 69 N.T S 460, 34 Misc 
99. 

39. See 16 C J p 167 note 1 [a] (3)- 
(18). 

40. NY.—^Johnson v. Shelter Island 
Grove, etc, Assoc, 47 Hun 374, af¬ 
firmed 26 N.B 484, 122 NT. 330 

41. NT—Johnson v. Shelter Island 
Grove, etc. Assoc, 26 NB 484, 122 
NY 830, affirming 47 Hun 374— 
Moores V. Townshend, 8 N Y St. 
893. 

42. N.T—-Weeks v. Southwxck, 12 
How Pr. 170. 

43. NT—Kitching v. Brown, 73 N. 
E. 241, 180 N.Y. 414, 70 LRA 742 
—^Hudson River Tel Co v Water- 
vliet Turnp., etc., Co., 32 NB. 148, 


135 NT 398, 31 Am S R. 838. 17 
LRA 674 

16 C.J p 167 note 4. 

44. NY—Little Palls Fibre Co v 
Henry Ford & Son, 229 N.Y S 446, 
223 App Div 669, modifying 217 
NTS 634, 127 Misc 834, and 221 
NTS 671, 129 Misc 544, affirmed 
164 NB 558, 249 NY 496, cer¬ 
tiorari granted Henry Ford & Son 
V, Little Palls Fibre Co, 49 S Ct 
348, 279 U.S 829, 73 L Ed 980, af¬ 
firmed 50 set. 140, 280 US. 369, 
74 LBd 483 

45. NY—^Manufacturers Trust Co 
V Peck-Schwartz Realty Corpora¬ 
tion, 5 NT.S2d 626, 265 AppDiv 
712 

46. N.Y —^Dresser v. Jennings, 8 
Ahh.Pr 240 

47. N.T —^Dresser v. Jennings, su¬ 
pra 

4a N.Y —^Manufacturers Trust Co. 
V. Peck-Schwartz Realty Corpora¬ 
tion, 5 N.YSfd 626. 256 AppDiv 
712—^Bixhy v Dawson, 300 NTS 
847, 262 App Div 667—^Raynolds v. 
Browning, King & Co, 217 N.Y S 
16, 217 Abp Div 443, affirming 205 
NY.S 748, 123 Misc. 367, and af¬ 
firmed 167 NE 884, 246 N.Y. 623 

16 C J p 168 note 10. 

49, NY —Conaughty v. Saratoga 
County Bank, 92 NY. 401—^Heil¬ 
man v. Lazarus, 90 N Y 672, 12 
Abb.N.Cas 19, 66 How Pr. 96. 

15 C J P 168 note 11. 

50. NT—^Hanover F. Ins. Co. v. 
Germania F Ins. Co., 38 N.B 1066, 
138 N.T. 262—New York v. A. T. 
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Stewart Realty Co, 98 NY.S 889. 
113 App Div 50 
16 C J. p 168 note 13 
However, it has been held that the 
evidence, even though lacking in 
clearness and definiteness, may he 
sufficient for this purpose—Quinn v. 
Quinn, 75 N.Y.S 83, 69 App Div. 

698 

Unproper sneasiire of value 
Where ’plaintiff waived damages 
and succeeded in obtaining an in¬ 
junction, It IS error to base the 
amount of an additional allowance to 
him on the damages claimed by de¬ 
fendant to have resulted from an 
injunction pendente litc, as such 
damages do not measure the value of 
plaintiff's right, which is the sub¬ 
ject matter involved—Halhom v. 
Natural Carbonic Gas Co., 165 N.Y.S. 
1044, 179 App Div 425. 

51. N.Y —^Hayden v. Mathews, 38 N. 
Y.S 906, 4 AppDiv 338, affirmed 
63 N E 1126, 168 N Y 735—Gurney 
v Union Transfer, etc, Co., 8 NT 
S 649, 57 NY Super 444, affirmed 
29 NB 1034, 130 NY. 669. 

52. NY—Sentenis v. Ladew, 35 N. 
E 660, 140 NT 463, 37 Am.SR. 
669—Slater v Slater, 91 N.Y.S. 269, 
90 AppDiv. 460. 

15 C.J p 168 note 16. 

Undenlea allegation In pleading of 
defeated party 

NY—^Delmar v. Delmar, 72 N.Y.S 
969, 66 APP.D1V. 682. 

53. N.T.—^Hanover F. Ins Co. v. 
Germania F. Ins. Co., 38 N.B. 1066, 
188 N.Y. 252. 
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tainment of such value,54 or by affidavits and other 
evidence adduced for the purpose of showing^ the 
value,55 the last being perhaps the most approved 
method. 

It is for the court,55 or a referee to whom the 
court has delegated the duty,57 to determine the val¬ 
ue of the subject matter involved for the purpose of 
making an additional allowance. The clerk has no 
power to ascertain the value, even though evidence 
is presented before him for that purpose 58 

§ 208. - — Order Granting or Refusing 

An extra allowance may, without written order, be 
inserted in the judgment roll as part of the Judgment. 

Where an extra allowance is granted, the sum al¬ 
lowed is inserted m the judgment roll as part of the 
judgment,®^ and is collectable by force of the 
judgment.®5 While the allowance is in substance 
an order incorporated in the judgment,no writ¬ 
ten order is necessary to authorize its insertion in 
the judgment.52 Where the amount allowed is in 
excess of that authorized by statute, the court may, 
on motion, amend the order so as to bring the 
amount within the statutory limit 5® 

§ 209. — Vacation and Review of Order 

Although the grant of an extra allowance by a court 
having Jurisdiction cannot be vacated or set aside by 
another judge on motion, it may be reviewed by an ap¬ 


pellate court on appeal from the final Judgment. The 
review permissible comprehends questions of law; and 
m an intermediate appellate court, although not in the 
highest court. It Includes also the question of abuse of 
discretion. 

Where the court making an extra allowance has 
jurisdiction, another judge cannot on motion set 
aside or reverse the decision.64 However, the 
granting of the allowance is reviewable by an ap¬ 
pellate court®® on appeal®5 from the final judgment 
rendered in the case.®"^ It is not essential to a re¬ 
view that a formal exception shall have been tak¬ 
en;®® but it is essential to an adequate and com¬ 
prehensive review that all the facts bearing on the 
allowance be presented 

Scope and extent of review. In New York the 
court of appeals can never review the discretion of 
the trial court in making an allowance,70 but may 
review its action when it has exceeded the limita¬ 
tions fixed by statute, either in exceeding the maxi¬ 
mum amount provided for by statute or in making 
an allowance in a case not authorized by statute, 
for here a question of law is presented ;7i thus the 
action of the trial court is subject to review where 
the allowance has not been based on the subject 
matter involved,*^® or where a refusal to grant the 
allowance has been based on a want of authority ;7® 
and so the court of appeals may modify an order 
for an extra allowance by requiring the proper par¬ 
ty to pay it.74 


54- NT —^Dr. Jaeger’s Sanitary 

Woolen System v. Le Boutilher, 17 
NTS 786, 63 Hun 297—Munro v. 
Smith, 6 NTS 426 

NT—^Hanover F Ins Co v 
Germania F Ins Co, 33 N.E 1065, 
138 NT 252—Hudson River Tel 
Co. V. Watervliet Tump, etc , R 
Co, 82 NH 148, 135 NT 393, 31 
Am SB 838, 17 L.RA. 674. 

15 C J. p 158 note 18 

65- N.T.—Grissler v Stuyvesant, 67 
Barb 81—^Archer v Boudinet, Code 
Rep.N.S 372 

15 C J. p 158 note 19 

57. N.T —^Dr. Jaeger’s Sanitary 

Woolen System Co. v Le Boutillier, 
17 NTS 786, 63 Hun 297—Munro 
V Smith, 6 N T S 426 

58. NT—Newton v Reid, 24 N.T. 
WklyDlg. 472 

59- NT —^Hanover F Ins Co v 

Germania F. Ins Co, 33 N E 1065, 
188 NT. 252—People v New Tork 
Cent. R Co , 29 N T. 418. 

15 C J p 164 note 5 

60. NT —^Hanover F Ins CJo. v 

Germania F. Ins. Co, 33 NE 1065, 
188 N.T. 252 

61. N.T —^Hanover F. Ins Co. v. 

Germania F. Ins Co , supra. 

68. N.T.—Smith v. Coe, 80 N.T 


Super 477—Jackson v. Figaniere, 

15 HowPr 224. 

15 C J. p 164 note 7, 

63. N.T—Cooper v Cooper, 64 N.T 
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missed 58 NE. 1086, 164 NT. 576 

64. N.T—^Fisher v. Hepburn, 48 N. 

T, 41—Dresser v. Jennings, 8 Abb. 
Pr 240 

65- N.T —^Noyes v. Children’s Aid 
Soc, 70 NT 481, 8 Abb N Cas 36, 

16 AlbLJ 224, affirming 10 Hun 
289, 53 HowPr 10—^Hanover F 
Ins Co V Tomlinson, 58 NT 215 

15 CJ P 166 note 45 

Xn Florida, at one time, aji allow¬ 
ance was subject to a limited review. 
— ^Hart V. Bostwick, 14 Fla 162, 

66 . N.?"*—^Harris v. Baltimore Mach, 
etc., Co., 98 NTS. 440, 112 App 
Div 889, affirmed 80 NE 1028, 
188 NT. 141—New Tork L Ins., 
etc, Co. V Baker. 66 N T S 618, 38 
App.Div 417, modified on other 
grounds. 59 NE. 267, 165 N.T 484. 
63 L R.A. 544. 

16 C J p 166 note 48. 

67. N.T.—Claxke v. Rochester, 34 N. 
T. 356. 

15 C J. p 166 note 61. 
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16 C.J p 166 note 61 

69. NT —Meyer Rubber Co. v Les¬ 

ter Shoe Co., 33 N.T S 888. 86 Hun 
473—^Hamilton v. Manhattan R. 
Co, 8 NTS. 646, 67 NT Super. 
491, 18 N.TCivProc 164. 

15 C J p 166 note 60 

70. NT—Campbell v. Emslie, 81 N. 
H 468, 188 N.T. 609—People v. 
Bootman, 72 N.E. 506, 180 N.T 1, 
2 Ann Cas 226—Sentenis v Ladew, 
85 N.E 660, 140 N.T. 463, 37 Am. 
S.R. 569. 

15 C J. p 166 note 53 

71. NT.—^Bitching v Brown, 78 N. 
E. 241, 180 N.T 414, 70 LRA. 
742—Standard Trust Co. v New 
Tork Cent, etc, R. Co., 70 NE. 
926, 178 N.T. 407 

16 C J p 166 note 64. 

72. N.T.—Ogdensburgh, etc., R Co. 
V. Vermont, etc., R Co, 63 NT. 
176 

73. NT.—^Hudson River Tel Co. v. 
Watervliet Tump , etc, Co., 32 N.Bw 
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mann, 27 N.E 379, 126 NT. 660. 

74. N.T—Roberts v. New Tork EL 
R. Co., 49 N.E. 262, 155 N.T. 31. 
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In the appellate division an award of an extra 
allowance is re viewable on the merits, *^5 court 
may reverse on the ground that the case is not a 
proper one for an extra allowance,^6 or it may re¬ 
duce the allowanceand where it reduces a judg¬ 
ment for plaintiff so materially that the result is a 
virtual victory for defendant, it will disallow an 
extra allowance granted by the lower court ^8 The 
power of review is not limited to questions of law, 
but also includes the question as to whether or not 
there has been an abuse of discretion ^9 While the 
exercise of the discretion of the lower court will 
not be interfered with where it does not appear to 
have exceeded the bounds imposed on it by the stat¬ 
ute nor to have been abused,yet if it is shown 
that this has been done the order will he reversed.^! 
The decision of the court reversing an order grant¬ 
ing an allowance on the ground that the case is 
not a proper one for an allowance may be changed 
by it on reargument or when the case comes up to 
it from the special term a second time.82 

Presumphons and httrden of proof. The pre¬ 
sumption on appeal is in favor of the correctness 
of the trial court's determination in granting or re¬ 
fusing the allowance, and the burden is on appel¬ 
lant to show the contrary.^® 

Remitting case. After passing on the questions 
brought up on appeal with regard to the addition¬ 
al allowance, the case should be remitted k) the 
proper court for its action in accordance with the 
decision of the appellate court.S4 If the appellate 
division decides that the case is a proper one 


for an additional allowance, it may order the motion 
to be remitted to the lower court to settle the 
amount *5 Similarly the court of appeals may remit 
to the appellate division, for further consideration 
and disposal on the merits, an order of the latter 
court made on technical grounds,*86 but, where the 
appellate division has construed the remittitur as 
not granting permission to apply to it to exercise its 
discretion in respect of the granting of an addition¬ 
al allowance and the court of appeals has refused 
to amend the remittitur, the appellate division will 
deny a subsequent motion for an additional al¬ 
lowance 87 

§ 210. -Number of Extra Allowances 

Except where a new trial is taken as of right in an 
ejectment suit, more than one tnai or appeal does not 
Justify more than one extra allowance. 

Only one additional allowance can be granted in 
a case, as a general rule, without regard to the 
number of times that it is tried,88 or the number 
of appeals which have been taken,89 as otherwise 
the amount of the allowance might exceed the limit 
imposed by the statute.®^ An exception exists in 
ejectment suits where a new trial is taken as of 
right, instead of being granted for error of law or 
fact 91 Also, as noted supra § 203, allowances may 
be granted to both parties where each is success¬ 
ful m part. 

Where two defendants appear by one attorney, 
they can have but one extra allowance on succeed¬ 
ing in their defense.99 


75. NY—^Adams v. Arkenburgrh, 18 
NB. 694, 106 NT. 616—People v. 
New York Cent R. Co, 29 N.T. 
418—Pilot Comrs. v, SpotTord, 8 
Hun 67. 

76. N.T.—SWels V. Wortmann, 27 N 
B 879, 126 NY. 660. 

77. N.T.—Chittenden v. Gates, 49 N. 
T.S 1183, 25 App Div 623—^People 
V Rochester Dime Sav, etc.. As¬ 
soc, 89 NTS 989, 7 App Div. 860. 

16 C J. p 167 note 60 

78. N.T.—Cohen v. Elias, 168 N.T S. 
1061, 176 AppDiv. 763. 

79. N.T.—^New York D Ins, etc , Co 
V. Livingston, SO NE 724, 138 NT. 
126—Gorham v. Innls, 21 NE 722, 
116 N.T 87. 

16 CJ. p 167 note 61. 

80. N Y.—^Realty Associates v. Pack¬ 
ard Motor Car Co. of New York, 
196 NTS 198, 119 Misc 292. 

15 CJ p 161 note 24, p 167 note 62. 

81. N.T.—^Lozier v Saratoga Gas, 
etc, Co., 69 NTS 247, 59 AppDiv. 
890, 892—^McKeen v Pish, 83 Hun 
28, affirmed 98 N.T 646. 

88. NY—Shiels v. Wortmann, 27 
NE. 879, 126 N.T. 660. 


83. NT—^People v Clarke, 9 NT 

349—Sprague v. Bartholdi Hotel 

Co., 3 NT.S 828, 56 N.T Super. 

608, affirmed 29 NE 1084, 130 N.T. 

662 

16 C J p 167 note 65. 

XTature of ease 

The presumption is In favor of the 
correctness of the ruling of the 
trial court on the difficult and ex¬ 
traordinary nature of the case, in the 
absence of evidence to the contrary. 
—GkiodKig V Brown, 36 Hun, N.T., 
163—Tolman v Syracuse, eta, R. Co , 
31 Hun 397, reversed on other 
grounds, 98 NT 198, 60 AmR. 649. 
Value of subject matter 

(1) It has been hold that, where 
the value of the subject matter in¬ 
volved does not appear, it will be 
presumed that the amount of the al¬ 
lowance was computed on a proper 
basis by the lower court and does not 
exceed the statutory limit—Rosa v 
Jenkins, 31 Hun, N.Y„ 384—^Ever- 
ingham v. Vanderbilt, 12 Hun, N.T., 
76 

(2) However, it has also been held 
that in such case the judgment will 
be modified by striking out the extra 
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allowance —De Long v De Long 
Hook & Bye Co., 86 N.TS. 609, 89 
Hun 899. 

84. NT,—^Munro v. Smith, 6 NT. 
S. 426. 

85. NT—Shiels v. Wortmann, 27 
N.B. 879, 126 N.T. 660. 

08. NY—^Adams v. Arkenburgh, 18 
N.B 694, 106 N.T. 616. 

87. N.T.—Litchfield Const Co. v 
City of New York, 220 N T.S. 6, 219 
App Div. 369 

88 . N.T—De Stuckle v. Tehuante¬ 
pec R. Co, so Hun 84 

16 C.J. p 165 note 85. 

89. NY—Monnet v. Merz, 24 N.T.S. 
486, 30 Abb.N.Cas 281 

90. NT —^Mobile Bank v. Phoenix 
Ins Co, 8 NTClvProc. 212. 

91. N.T.—^Bolton V Schriever, 81 N. 
B. 1001, 136 NT. 66, 18 LRA 242 
—Wing V. De La Rionda^ 80 NE. 
243, 131 N.T 422 

15 C J p 165 note 38. 

92. NT.—^New Mfg, Co v. Galway, 
26 N.T.S. 960, 28 N.TClv.Proc. 239, 
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§ 211. Increased Costs 

A party is not entitled to double, triple, or other in¬ 
creased costs unless the case is strictly within a statute 
providing therefor and all conditions prescribed by stat¬ 
ute are complied with. 

Literally, costs de incremento are “increased 
costs,” or “costs of increase.”S3 They have been 
defined as costs adjudged by the court in addition 
to those assessed by the j'ury,^^ and as those ex¬ 
tra expenses incurred which do not appear on the 
face of the proceedings, such as witness expenses, 
fees to counsel, attendances, court fees, etc.^s 
However, the expenses referred to in this defini¬ 
tion are, in modem practice, frequently dealt with 
under the heading of “disbursements,” see infra § 
214 et seq, and “increased costs,” as considered 
here, mean multiplied costs, such as double or tnple 
costs. Unless a statute specifically authonzes it, 
a party is not entitled to increased costs ,9® and in 
j'urisdictions wherein the statutes provide for the 
allowance of increased costs in designated cases, 
such award can be made only in cases within the 

statutes.® 7 

In an action against a public officer concerning 
an act done by him by virtue of his office, defend¬ 
ant is, undter some statutes, entitled to increased 
costs on the rendition of judgment for him.®® 

Under the statutes of some jurisdictions increased 
costs are allowed where demurrers filed are frivo¬ 
lous or intended for delay.®® 


A statute providing that, where two petitions have 
been adjudged insufficient and a third has been 
filed, if the third is adjudged insufficient or the 
whole or some part is stricken out, the party filing 
such pleading shall pay triple costs and no further 
petition shall be filed, and that judgment of dis¬ 
missal shall be rendered, applies to all civil ac¬ 
tions, including proceedings to contest a will^ It 
applies where the original petition, and two amend¬ 
ed petitions have been properly adjudged wholly 
insufficient ,2 and it contemplates not only pleadings 
adjudged insufiiaent in the trial court but also those 
adjudged insufficient by the supreme court.® How¬ 
ever, the statute is to be strictly construed.-* It is 
only when three petitions have been adjudged whol¬ 
ly insufficient that a dismissal with tnple costs will 
be granted;® the statute does not apply unless the 
demurrer or motion to strike goes to the whole of 
the petition or to so much thereof as not to leave a 
statement of a cause of action.® Furthermore, the 
statute applies only where pleadings are adjudged 
insufficient on demurrer or motion to strike out, 
and not where they are held insufficient on a mo¬ 
tion to make more definite and certain,*^ nor where 
a petition is abandoned by the voluntary filing of 
an amended petition, this not being an adjudication 
that the original petition is insufficient.® 

Failure to recover or sustain judgment. As de¬ 
fendant must recover judgment to entitle him to in¬ 
creased costs, he is not entitled to such costs when 


93. Burrill L D. 

94. ' Bumll LiD. 

95. Black LD. 

Historical reference 

(1) “This doctrine about the right 
of the jury to include in their ver¬ 
dict, in certain cases, a sum suffi¬ 
cient to indemnify the plaintiif for 
counsel-fees and other real or sup¬ 
posed expenses over and above taxed 
costs, seems to have been borrowed 
from the civil law and the practice 
of the courts of admiralty. At first, 
by the common law, no costs were 
awarded to either party, eo nomine. 
If the plamtifl: failed to recover, he 
was amerced pro false clamore If 
he recovered judgement, the defend¬ 
ant was in misericordia for his un¬ 
just detention of the plaintiff’s debt, 
and was not therefore punished with 
the expensa litis under that title 
But this being considered a great 
hardship, the statute of Gloucester, 
(6 Ed. 1, c. 1,) was passed, which 
gave costs in all cases when the 
plaintiff recovered damages. This 
was the origin of costs de incre¬ 
mento,* for when the damages were 
found by the jury, the judges held 
themselves obliged to tax the mod¬ 
erate fees of counsel and attorneys 


that attended the cause.”—Day v. 
Woodworth, Mass, 13 How., XJ.S , 363, 
871, 14 LBd 181 

<2) “The distinction between costs 
taxable between party and party, and 
those taxable or allowable between 
attorney and client, is referred to in 
every text-book on English practice 
The former are called costs de in¬ 
cremento, or costs of increase, and 
had their origin in the statute of 
Gloucester (6 Edw I) “—Strong v. 
Mundy, 31 A 611, 62 NJ-Egi. 833, 835 
99, NT —Scherl v. Flam, 121 NTS. 
622, 136 AppDiV. 763, 

97. Minn.—^Pay v. Bankers’ Surety 
Co., 146 N.W 856, 126 Minn 211, 
AnnCas.l916C 688. 

98. Mich—^Henry v. Kuney, 273 N. 
W 442, 280 Mich 188. 

99. Me—^Mitchell v. Sutherland, 74 
Me 100 

15 CJ p 168.note 80. 

1 . Mo—Gordon v. Bums, 28 S.W. 
191, 126 Mo. 39 

2 . Mo—Voorhees v, Louisiana Pur¬ 
chase Exposition Co., 147 S W. 788, 
243 Mo. 418 

AS to one defendant 
Where original petition and two 
amended petitions were held msuffl- 
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cient as to one defendant, court as to 
such defendant had no jurisdiction 
except to dismiss action and assess 
triple costs regardless of what plain¬ 
tiff’s rights may have been as to pro¬ 
ceeding agrainst the other defendants 
by filing an additional petition — 
Everett v Glenn, 35 SW.2d 662, 226 
Mo App 921 

3. Mo—Sidway v. Missouri Land, 
etc, Co, 94 S.W. 856, 197 Mo 369 

16 C J. p 168 note 78. 

4. Mo —State ex rel Oliver Hast 
Auction Co. V. Grimm, 196 S.W. 
1019, 197 Mo App. 666 

6 . Mo—-Voorhees v. Louisiana Pur¬ 
chase Exposition Co., 147 S.W. 783, 
243 Mo 418—State ex reL Oliver 
Hast Auction Co. v. Gnmm, 196 
S W 1019, 197 Mo.App. 666. 

6 . Mo.—Voorhees v. Louisiana Pur¬ 
chase Exposition Co„ 147 S.W. 783, 
243 Mo. 418—Roth Tool Co v. 
Champ Spring Co., 99 SW. 827. 122 
Mo App. 603. 

7. Mo —Swearingen v. Swearingen, 
App.. 279 S.W. 171. 

8 . Mo.—Swearingen v. Swearingen, 
supra—State ex rel. Oliver Hast 
Auction Co. V. Grimm, 196 S.W. 
1019, 197 MoA^p. 666. 
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plaintiff recovers a sum so small as to entitle de¬ 
fendant to costs ® Where a defendant to whom a 
statute gives increased costs on recovery of judg¬ 
ment obtains a judgment which is subsequently re¬ 
versed, he IS not entitled to increased costs.^® 

Joining person to whom increased costs cannot be 
given. Where suit is brought against two or more 
persons, one only of whom may be awarded in¬ 
creased costs under the statute, and they plead 
severally and are successful, the party to whom 
mcreased costs may be awarded will be entitled 
thereto and the other defendants to single costs ,1^ 
but in case they plead jointly none of the defend¬ 
ants will be awarded increased costs where the stat¬ 
ute expressly so forbids 

Death of party entitled. The death of a party 
entitled to double costs and the substitution of his 
representatives in his place do not affect the right 
to double costs ^3 

Application for allowance. A party entitled to 
double or triple costs must make application there¬ 
for or they will not be allowed and if the stat¬ 
ute provides that demand for pa'yment thereof must 
be made within a designated time before action, the 
complaint must allege and the proof must show the 
making of such claim.^s 

Certificate of allowance Unless required by stat¬ 
ute, no certificate or statement of allowance of in¬ 
creased costs is necessary, it being merely the 
duty of the clerk to tax them in the judgment 
and even where a statute does provide for a certifi¬ 
cate of the trial judge or referee stating that a par¬ 
ty is entitled to such costs, it does not apply to spe¬ 
cial proceedings^* or to actions not designated in 
the statute.!* 

Form of judgment. Where judgment is ren¬ 
dered for triple costs, it is sufficient to state the ag¬ 


gregate sum “being treble me costs and charges of 
the plaintiff' without first stating the amount of 
the single costs and then the treble amount*^ 

§ 212. -Computation 

There are two divergent methods of computing double 
and treble costs, one being to multiply single costs by two 
or three, and the other being to add to single costs fifty or 
seventy percent of their amount. 

Double costs, when allowable, are computed on 
the whole taxed bill, including disbursements.*! 
The English method of computation of double costs, 
It is said, was to add to single costs one half their 
amount,** and such has been held the rule in some 
states of the United States.** In other states, how¬ 
ever, the English practice has not been adopted by 
statute or otherwise, and the rule is to tax single 
costs and to multiply them by two *4 As respects 
treble costs, the practice is to tax single costs and 
to multiply them by three,*5 although there is some 
authority for computing treble costs by adding 
seventy-five percent to the common costs.** 

§ 213. Reduced Costs 

As staled supra § 18S, where the amount of 
costs, or of a particular item thereof, is fixed by 
statute, the court is without power to scale it down 
or allow a smaller sum. Reduction by reviewing 
court of extra allowance see supra § 209. Unneces¬ 
sary costs see infra §§ 256-261. 

§ 214. Disbursements in General 
a General rules 
b. Particular matters 

a. (General Buies 

Outside of a federal court of equity, necessary dis¬ 
bursements for legal expenses not mcluded In the ordi¬ 
nary fixed Items of taxable costs are allowable only under 


9. NT.—Nichols V. Ketcham, 19 
Johns 167 

10. N.T —^Foster v Cleveland, 6 
HowPr 253, Code Rep.NS, 402— 
Dockstader v Sammons, 4 Hill 546 
—^Heimers v. Davidson, 2 N.T City 
Ct 308 

11. N.T.—^Row V Sherwood, 6 Johns. 
109. 

12. NT—^Bradley v. Pay, 18 How. 
Pr. 481—Mernll v Near. 6 Wend. 
237—Wales v Hart, 2 Cow. 426 

13. N.T.—Carpenter v Willet, 26 N. 
T Super 700, 28 How.Pr. 376. 

14. Mass—^Norns v. Lynch, 121 
Mass. 468 

15 C.J. p 168 note 82. 

15. Minn—^Fay v. Bankers’ Surety 
Co. 146 NW. 369, 126 Minn. 211, 
Ann.Cas.l916C 688. 


16. NT—^Wood V Excise Comrs, 80 
NTS 344, 9 Misc 607 

15 CJ p 168 note 86. 

17. Mich—^People v Wayne County 
Cir. Judge, 14 Mich. 38 

NT—Carpentier v Willet, 26 N.T. 
Super. 700, 28 HowPr 376. 

18. NT—^Wood v. Excise Comrs, 30 
N T.S 344, 9 Misc 607 

19. NT.—Wood V Randolph, 30 N 
T.S. 844, 9 Misc. 607 

30. N.J.—^Davison v. Schooley, 10 
NJLaw 145 

81. Mich —^Robeson v. Bingham, 1 
MichN.P. 208 

NT—Roys V Willet, 15 Abb.Pr.,N. 
S, 186 note—Klinck v. Kelly, 16 
AbbPr,N.S., 136. 

15 C.J. p 169 note 99. 
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as. ITJ—Shields V. Lozear, 34 K.J. 
Law 530. 

83. Mich—Gilbert v. Kennedy, 22 
Mich 5—^Robeson v. Bingham, 1 
MichNP. 208 

S C —Stephens v. Ligon, 1 Harp. 439. 

24. N J —Hopper v. Smith, 60 A 63. 
72 NJLaw 168—Shields v, Lozear, 
34 N J Law 630 

Pa—Welsh v Anthony, 16 Pa. 264. 

85. NJ—Davison v. Schooley, 10 
NJLaw 146 

NT—^Walker v. Burnham, 7 How. 
Pr. 66 

Pa.—Shoemaker v. Neshit, 2 Rawle 

201 . 

16 C J. p 169 note 98. 

8 a N.T.—^Patchm v. Parkhurst, 9 
Wend. 443. 
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Statutory authority. If allowable at all| they are al¬ 
lowable only to the party entitled to costa. 

Disbursements have been defined as the expenses 
of a suit which are not included in costs; in other 
words, the indemnities and fees not consisting of 
fixed and unalterable sums previously specified by 
law, rule, or tariff.27 As used in a particular stat¬ 
ute, however, the term “necessary disbursements” 
may be given a construction siimlar to that accord¬ 
ed the term “costs” and be deemed not to extend to 
any expense not allowable as an item of costs.28 
Ordinarily, disbursements for expenses in connec¬ 
tion with litigation are allowable or recoverable 
only in pursuance of statutory authority,29 By vir¬ 
tue of statutory provisions in some jurisdictions, the 
successful party in an action is entitled to recover 
necessary disburseihents made by him;^o but such 
provisions do not warrant an allowance for ex¬ 
penses not within their purview.*^ The scope of a 
general residuary statutory provision for the al¬ 
lowance, as necessary disbursements, of such other 
reasonable and necessary expenses as are taxable 
according to the course and practice of the court or 
by express provision of law is greatly circumscribed 
by construction, and the only items allowable there¬ 
under are the usual matters’included in familiar 
forms of bills of costs.32 

While unnecessary disbursements will not be al¬ 


lowed in any case, 23 a disbursement incurred in 
good faith m the progress of a cause will be deem¬ 
ed necessary, although the expense results in no 
benefit to the party, but may in fact have benefited 
his adversary.®^ 

Disbursements, if allowable at all, follow and are 
incident to the allowance of, or right to recover, 
taxable costs; and a party is entitled to the taxa¬ 
tion of disbursements only if, and when, he is en¬ 
titled to costs 22 In a suit to compel specific per¬ 
formance of a contract containing a provision for 
inclusion in the judgment of expenses arising out 
of, or caused by, litigation necessitated by defend¬ 
ants breach or threatened breach, expenses will 
be allowed only if the court finds plaintiff entitled to 
equitable relief at the time of filing of the bill, 
even though, having taken jurisdiction of the con¬ 
troversy, the court orders judgment for liquidated 
damages admitted to be due.®® 

A federal court of equity, in taxing costs as be¬ 
tween party and party, as distinguished from costs 
as between solicitor and client, does not include ex¬ 
penses not within the ordinary taxable costs;®7 
and while it has jurisdiction, in taxing what are 
technically known as costs as between solicitor and 
client, to allow expenses entailed by the litigation but 
not included in the ordinary taxable costs recogniz¬ 
ed by statute,®® such an allowance by it is appropri- 


BT. Porto Rico.—^Fajardo Sugar Co 
V. Santi§.go, 19 Porto Rico 1091— 
Veve V. Fajardo. 18 Porto Bico 
738 

16 C J p 142 note 8. 
azclnsion of Itema emiiiLerated la 
statute ' 

A general provision. In a statute 
relating to disbursements, for al¬ 
lowance of such other reasonable and 
necessary expenses as are prescribed 
by law or are taxable by express 
provision of law does not include an 
item of costs which is expressly 
enumerated in another statute which 
definitely fixes Its amount.—^Fogel- 
man v. Scherer, 266 N.T S 41, 148 
Misc. 444. 

28h Cal—^Moss V. Underwriters’ Re- 
. port. 83 P.2d 508. 

Sk9. U.S—^The Wahkeena, D.C.Wash., 
61 P 2d 106. 

NY—Clowes V. Watt, 266 NTS. 
88 ,. 147 Misc. 722—A B Nettleton 
Co. V. Story. 2pi '3!ITS.' 1^. 121 
Hisc 26!8 

Bzpcfnse of preparatloiL 

Generally, expenditures Incurred 
by prevailing party for own' bene¬ 
fit in preparation of his chSe are not 
taxable.—^Murphy v F.' U. Corhell 
Co., 284 P 490, ilO Cal'App 462. 

f f ‘ ' 

30. Cal —^Bakers^el^.S^n^stone Bnck 

20 O.J.S.-29 


Co. V Cascade Oil Co., 28 P.2d 423. 
132 Cal App 633. 

Or—Jones Land & Live Stock Co v. 

Seawell, 176 P. 186, 90 Or 236. 
Wash —^Metropolitan Bldg Co. v. 
Curtis Studio of Seattle, 244 P. 680, 
138 Wash. 381. 

16 C J. p 143 note 9. 

In summary prooeeding by land¬ 
lord against tenant, the successful 
party is, under the New York stat¬ 
utes, entitled to recover as costs only 
items of expenses for fees and other 
disbursements actually and legally 
paid or incurred, not to exceed fif¬ 
teen dollars, and fees of witnesses, if 
any, attending from another county 
-211-213 West 20th St Co v. Gor- 
stein, 246 NTS. 482, 139 Misc 238— 
Mt. Hope Holding Corporation v To- 
ber, 242 NT.S. 864, 186 Misc 826— 
Springer v Schlegel, 189 N.T.S. 16. 

31. Mmn—State ex rel Wrabek v. 
Tifft. 240 NW 364, 185 Mmn. 103, 
citing CorpiLS grixiB. 

N.Y—Jenkins v. Marsh, 240 NTS. 
728, 136 Misc. 291—^Bnsach v VOs- 
seler, 181 NTS. 671, 111 Misc. 424 
16 CJ. p 143 note 16 [a], [b]. 

32 . N’T—In re Manzi, 280 NTS. 
648, 166 Misc. 670 

Oonrse and pxactioa of oowet, with- 
m this provision, is to be deter¬ 
mined by knowledge by court of its 
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own practice, as illumined by ad¬ 
judicated cases. ^ The course and 
practice of court may be to require 
distinct statutory authority for a 
taxable disbursement—A B Nettle- 
ton Co. V Story, 201 N.T S 11, 121 
Misc 268. 

33. N.Y.—^Fuller Buggy Co. v. 
Waldron. 97 NTS. 730, 49 Misc 
278 

S.D.—Sambo v. Semmler, 266 N.W 
266, 64 S.D. 246. 

34fa N T.—^Bums v. Delaware, etc, 
R Co., 31 N.B. 1080, 136 N.T 268 

36. N.Y.—Clowes v. Watt, 266 N. 
T.S 38, 147 Misc 722—Leary v. 
Sanzone, ISO NTS 149 

16 CJ. p 148 notes 18^20. 

33. N.H—^Manchester Dairy System 
V. Hayward, 132 A, 12. 82 N.H. 193. 

37. US—^Rude v. Buchhalter, Colo., 
62 set 605, 286 US 461, 76 LBd. 
1221, modifying, CCA, Buchhalter 
V. Rude, 64 F.2d 834, certiorari 
granted Rude v. Buchhalter, 52 S. 
Ct 411, 286 U.S. 635, 76 LEd 929. 

sa US—Guardian Trust Co v. 
Kansas City Southern Ry Co., CL 
CAMo, 28 F.2d 233^ certiorari 
granted Kansas City Southern By. 
Co V Guardian Trust Co., «49.S.Ct 
262, 279 U.S 827. 73 UBd.. 978, 
firmed 60 SCt 194, 281 US. 1.' 7# 
LBd. 659—Gazaz^ v. V^daeoi 
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ate only in an exceptional case and for dominating 
reasons of justice.^® 

b. Particular Matters 

Due to differences in the terms and ^construction of 
the pertinent statutes In the several states, the same 
conclusion ts not always reached when allowance of a 
particular disbursement as part of the taxable costs is 
asked. 

In addition to those considered supra § 197 and 
infra §§ 215-254, various other expenses have been 
considered by the courts in determining for what 
disbursements allowances may be made. It has been 
held the successful party is not entitled to recover 
expenses for stationery,or expenses of qualifying 
witnesses to testify,^^ but that he is entitled to re¬ 
cover expenses of examining plaintiff before trial, 
and freight charges paid a railroad company to en¬ 
able the sheriff to take possession of attached prop- 
erty.43 Sums spent for telegraphic dispatches may 
be taxed as costs where shown by affidavit to have 
been reasonably necessary and where it was 
necessary to send ballots by express in order to 
preduce them in court in answer to a process, the 
express charges are properly taxed as costs ^6 
Where it is the duty of a creditor to provide for 
the maintenance of an imprisoned debtor, the ex¬ 
pense so incurred can be recovered as costs on the 
execution.^® 

Attendance. In some jurisdictions a party to an 


action is not entitled to recover the sum paid as per¬ 
sonal expenses in attending court, and this is so 
notwithstanding an allegation that a claim was 
fraudulently assigned to give jurisdiction over the 
action in a county where defendant did not reside.^s 
In other states, it has been held that a successful 
party is entitled to tax the expenses of his at- 
tendance.4® 

A federal court, sitting in a state where attend¬ 
ance IS taxable as costs, should allow the taxation 
of attendance as costs ;50 but attendance of the 
successful party cannot be taxed in the federal court 
where not allowable in the state court.5i When 
the United States prevails in a suit in a federal 
court it is by express statutory provision entitled 
to tax as costs the necessary expenses of a salaried 
employee taken away from his place of business 
to attend as a witness for the government in lieu 
of mileage per diem regardless of the distance trav¬ 
eled by him.S2 

Care of property. The decisions are not harmoni¬ 
ous as to the right to tax as costs expenses incur¬ 
red by an officer in taking care of property in his 
custody. In some decisions the right is denied 
in others, without mentioning any special statutory 
provision, such charges have been taxed as costs, 
and m still others, the right has been held to be 
given by, or allowed under, statutory provisions.55 


Corporation, DCN.T., 6 F.Supp. 
668 

39. US -Sprague v. Ticonlc Nat, 
Bank, Me, 59 S Ct. 777, 307 U.S 
161, 83 liBd, 1184, reversing:, CC, 
A., 99 F 2d 583, certiorari granted 
69 S Ct. 463, 306 U.S. 623, 83 LuEd. 
1028. 

40. Md—^In re Colvin, 4 MdCh. 126 

41. Minn—Shterk v. Veitch, 160 N. 
W. 863, 136 Minn. 349. 

16 C J. p 143 note 15. 

48. Wis—Alrpin v. Bowman, 53 N. 

W. 161, 83 Wis. 64. 

43. Tex—^Mueller v. Gollober, Civ. 

App, 262 S.W. 1076. 

4A U.S.—^Hussey v. Bradley, C.CN. 
T., 12 F.Cas.No.6,946a, 6 Blatchf. 
210 . 

NT.—Chism V. Smith, 130 N.T.S. 881 
—^Dougliss V. Atwell, 3 N.T Civ 
Proc, 80. 

45. Nev.—State v. Sadler, 68 P. 284, 
69 P 646, 63 P. 128, 25 Nev. 131, 
83 Am S R. 573 

46. Conn.—Smith v. Staples, 49 
Conn 87 

llebtor to XTolted States 

When insolvent debtor to United 
States IS imprisoned on a capias ad 
satisfaciendum and secretary of 
treasury discharges him from im¬ 


prisonment, under 1 St at Lr p 662 i 
c 50, S *'on payment of costs,*' 
marshal of district in which such 
debtor Is imprisoned has a right to 
charge poundage, as a part of his 
costs, provided state laws existing in 
such district would permit sheriff 
to charge poundage on a capias ad 
satisfaciendum as a portion of his le¬ 
gal costs —Townsend v. U. S , U C N. 
T. 24 FCas No 14,119. 

47. NC—Midgett V. Vann, 73 SB 
801, 168 N.C. 128—Hyman v. Dev- 
ereaux, 66 N.C 588. 

48. Tex.—^LeventhaX v. Hollamon, 
Civ.App, 165 S.W 6. 

49. Me—^Allan v. Allan, 63 A. 654, 
101 Me. 153 

16 C J p 143 note 24. 

50. US — It. E. Waterman Co. v. 
Lockwood, C C Mass , 128 F 174— 
Nichols v Brunswick, C.CMe, 18 
FCas.No.10,239, 3 Cliff. 88. 

Atteudauoe In, several suits 

Where a bill to enjoin the use of a 
machine and a law case in regard to 
the same invention are pending at 
the same term, and defendant is in 
attendance for the law case, he will 
not be allowed costs for attendance 
on a dismissal of the bill In equity 
—Hovey v. Stevens, C.G.Masa, 12 F. 
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CasNo.6,746, 3 Woodb & M. 17, 2 
Robb.Pat.Cas 667. 

51. U.S—Sebnng v. Ward, Pa. 21 
F.Cas No 12,598, 4 WashCC 646 

52. U S —U. S V Southern Pacific 
R. Co, CCOr, 172 F 009—U. S v. 
National Surety Co., D C Pa, 168 F. 
314. 

15 C J p 144 note 34. 

53. Mich —Genesee County. Sav. 
Bank v. Ottawa CIr. Judge, 20 N. 
W 63, 54 Mich 305. 

fiumrauos ou property seised 
An officer has no authority to in¬ 
sure property seized by him, and re¬ 
maining in his custody until cause is 
disposed of, at expense of either par¬ 
ty without consent of such party, 
and expense is not taxable as costs 
in case—^Burke v. The M P. Rich, 
CCMass., 4 F Cas No.2,162, 1 Cliff 
609. 

54b N.M.—Jones-Noland Drilling Co. 
V. Bixby, 282 P 382, 34 NM. 413 

15 C J. p 144 note 38. 

55. Colo.—^Leadville City Bank v. 

Tucker, 8 P. 217, 7 Colo. 220 
Or—^Hawley v. Dawson, 18 P. 692, 
16 Or. 844. 

Tex.—Morgan v. North Texas Nat. 
Bank, Civ App., 84 S.W. 138. 

16 CJ. p 146 note 89. 
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If the statute provides for an allowance for keep- 
ing property, of such a sum as the court may allow, 
an allowance by order of court is necessary to au¬ 
thorize the taxation thereof.®® Furthermore, such 
charges cannot be taxed unless the particular items 
are returned on the process, where a statute re¬ 
quires this to be done.®*^ So, items for unauthorized 
services rendered in respect of attached property, 
which have never been filed or claimed as costs, are 
not recoverable in an action by plaintiff to whom 
the claim has been assigned by the officer.®® 

/ P.remiums paid surety companies. In the absence 
of a valid®® statute allowing it, according to the 
weight of authority a fee paid by a litigant as a 
premium to a corporation surety for executing in 
his behalf a bond required by the court is not tax¬ 
able as costs.®® It has been held that such fees 
are not taxable under statutes authorizing recovery 
of disbursements “necessarily'* incurred,®^ or pro¬ 
viding that a foreign corporation defendant may be 
required to give security for costs, but which does 
not require a surety company's bond.®® Under the 
terms and construction of some statutes, however, 
a premium paid a surety company is taxable as 
costs,®® subject to any express limitations as to 
amoimt;®^ in equity the cost of an additional bond 
has been taxed against the party entitled to other 


costs;®® and in a federal court it may be proper to 
tax®® or not to tax®^ a premium as costs, according 
to the established usage in the particular circuit or 
district, in the absence of an applicable rule of 
court ®® A rule of court making the reasonable 
cost of a bond taxable as costs relates only to bonds 
required by law and should be strictly construed.®® 

Prospective costs. In some,*^® but not other,^^ 
states, a party entitled to costs is entitled to those 
subsequently accruing. G)sts of proceedings after 
judgment see supra § 200. 

Publication of notice. A statute providing that 
the cost of publishing any legal notice shall be paid 
for by the party publishing it, which payment may 
be taxed as other costs, and fixing the maximum al¬ 
lowance for such publication, does not prevent an 
individual publishing it from contracting with the 
publisher to publish the same at any price on which 
they may agree; but the court can allow for such 
publication only the amount fixed by the statute.^® 

Revenue stamps. There are instances both of 
taxation*^® and of refusal to tax^^ the expense of 
revenue stamps as part of the costs. 

Searches of records. While, under statutory au¬ 
thority, the expense of searches of the records may 
be a taxable disbursement, the statute is not intend- 


Ctea of stock 

Where statute defining' what costs 
may he allowed provides for ''suKsh 
other disbursements as may have 
been made or incurred pursuant to 
any order of court or agreement of 
the parties/’ where plaintiff kept de¬ 
fendant’s stock which had been at¬ 
tached. without an order of court or 
an agreement providing therefor, his 
expenses for keeping stock are not 
taxable as costs —^B^rkland v. 
Spnggs, 171 P 992, 19 Anz. 426. 

5€L Idaho—^Berry v C. V. B. Min. 

Co, 61 P 746, 6 Idaho 691 
Minn—^Barman v. Miller, 28 Minn. 
458 

67. Neb.—^Reed v. Smith, 40 N.W. 
591, 26 Neb. 64. 

58. Tex —Colby v. Mitchell, Civ. 
App, 83 S.W. 1040. 

59. Ind—^Indianapolis, etc, Co. v. 
Brennan, 87 NB 216, 90 NE 65, 
68, 91 NB. 808, 174 Ind. 1, 64, 30 
LRA.N.S., 86. 

60. Cal—^Moss V. Underwriters* Re¬ 
port, 88 P2d 603, 607, 12 C6I.2d 
266, citing Ooxpus Otuia 

N.T.—Greenbaum v Berenson, 217 
NTS. 116, 217 AppUiv. 774. 

Pa.—^Blossom Products Co v Na¬ 
tional Underwear Co., 29 PaDist. & 
Co. 681, 61 Toi*k LegRec. 116, af¬ 
firmed 191 A 40, 826 Pa. 888. 

Wis.—^Leonard v Bottomley, 246 N. 
W. 849, 210 Wia 411, followed in 


246 N.W 862, 210 Wis. 420, and 
254 N.W. 853—American Express 
Co. y. Citizens’ State Bank, 94 N. 
W. 427, 181 Wis 172. 

16 C.J. p 146 note 63. 

61. Cal—Williams v. Atchison, etc., 
R Co, 103 P. 886 , 166 Cal. 140, 134 
Am.S.R. 117, 19 Ann Cas. 1260. 

62. NT.—^Louisville Lumber Co v. 
Smith, 139 NT.S, 367, 164 App.Div. 
886 . 

63. Ariz.—Egeland v. Jewell, 69 P. 
2d 804, 60 Ariz. 140. 

Wash—Metropolitan Bldg. Co. v. 
Curtis Studio of Seattle, 244 P. 680, 
138 Wash. 381—MacDonald v. 
Potts, 231 P. 164, 132 Wash. 69, af¬ 
firmed 237 P. 612, 135 Wash. 698. 

64. Idaho.—Manion v. Waybnght, 86 
P 2d 181. 

K B —Thorvaldson-Johnson Co. v. 
Cochran, 262 NW. 268, 64 N.D. 367. 

65. Ark —Gate City Building & Loan 
Ass’n V. Fnsby, 6 S.W 2d 537, 177 
Ark. 252, followed in Gate City 
Building & Loan Ass’n v Brooks, 
6 S.W.2d 640, 177 Ark. 1194. 

0 ^ grs.—^United Waterworks Co v. 
Stone, D C.Mass, 29 P 2d 428— 

Hodgman v Atlantic Reflmng Co., 
D C Del., 8 P.2d 777. 

16 C J. p 146 note 63. 

67. US.—^The Petroleum No, 6 , D.C. 

Tex., 41 P.2d 268. 

15 C.J. P 146 note 68 . 
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68 . U S.—^Newton v. Consohdated 
Gas Co. of New Tork, NT.. 44 S. 
CL 481, 265 US 78, 68 L.Ed. 909, 
affirming 44 SCt 401, 264 U.S. 
671, 68 L.Ed. 856, which dismissed 
appeal, D C., Consolidated Gas Co. 
of New Tork v. Newton, 291 F. 
704—^Kroger Grocery & Baking Co. 
V. Martin, C.CA.Ky., 97 F.2d 348, 
certiorari denied Kroger Grocery 
Co V. Martin, 69 S.CL 96, 806 U. 
S. 631, 83 LEd. 406. 

09. Mich —Caswell v. Steams, 248 
N.W 265, 259 Mich. 446. 

70. Ind—Dufour v. Klous, 91 Ind. 
409—^Pittsburgh, etc., R Co v. Bl- 
wood, 79 Ind. 306—^Palmer v. 
Glover, 73 Ind. 629. 

Iowa.—^Fuller v. Griffith, 60 N.W. 
247, 91 Iowa 632. 

N.J.—^Dean v. Susade, 37 N.J.Law 60. 

71- N.C.—Pasquotapk County v. 
American Surety Co. of New Tork, 
162 S.E 666, 202 NC. 284. 

15 C J. p 146 note 46 Cd], le]. 

72. Ark.—^Reed v. Domphan Lumber 
Co., 121 S,W. 276, 91 Ark. 303. 

73. U.S —Crawford v. New South 
Farm & Home Co., D.C.Fla., 231 F. 
999. 

7A N J.—^Reeves v. Ferguson, 31 N. 
J.Law 289- 
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ed to cover the expense of a search which is virtual¬ 
ly an examination of the title to property^® and 
the expense will be disallowed where plaintiff^s at¬ 
torney has consented to omit the disbursement^® 

§ 215. Service of Process or Otiher Papers 

Although sometimes based on custom, the taxation 
OP allowance of charges for the service of process or 
other papers in a cause generally depends on statutory 
authority and compliance with legal requirements as to 
the process or other paper and service thereof. 

Charges for the service of process or other papers 
in a cause may be taxed as costs or allowed as dis¬ 
bursements'^'^ under statutory authority,^8 and gen¬ 
erally only by virtue of statutory authority,’^8 al¬ 
though the view has been taken that a custom of the 
courts is sufficient authority.^® Such charges are 
not taxable or allowable where they are not indorsed 
on the writ or precept as required by statute, 
where the service is not required by law,82 where 
the subpoena served is void,82 or where the notice 
published is invalid because of defects therein 84 
So, where writs issued on a judgment against de¬ 
fendant have been stayed by reason of defective 
service the officer's fees therefor are not taxable 
against defendant.86 Qn the other hand, fees and 
expenses for serving subpoenas on witnesses may be 
taxed even though they did not testify, where they 
were subpoenaed in good faith,8® or even though 
they were defendants, where they were only part 


of numerous defendants and were necessary wit¬ 
nesses, so that plaintiff was justified in assuring 
himself of their presence at the trial 87 Where 
part of the defendants are successful and part are 
unsuccessful, the cost of bringing the successful de¬ 
fendants into court should be taxed against plain¬ 
tiff and not agamst the unsuccessful defendants.®* 

Same witnesses in severpl suits. Where witness¬ 
es are subpoenaed in but one' of several suits de¬ 
pending on the same title and defense, and but one 
suit is tried, service cannot be taxed in each case.®* 
It is otherwise, however, where service is made in 
all of the suits of different plaintiffs against the 
same defendant and all the cases are tried, although 
they are tried together or concurrently.*® 

Service by person other than authorised officer. 
According to one view, a party to an action who 
has served process therein cannot tax a fee for such 
service where it is not authorized by statute.*^ In 
some jurisdictions, however, he is allowed to tax 
the same fees as if process had been served by a 
duly authorized officer*® Likewise, where process 
was served by a person other than a party to the 
action, or an officer duly authorized to make such 
service, the majority rule is that fees for such serv¬ 
ice can be taxed only where they are authorized by 
statute;*® and the rule applies, even though the 
person making the service is an officer if acting 


76. N.T.—Pines v. Heashp, 174 N T. 
S 714, 106 Mxso 454—^Fines v. Con¬ 
solidated Bnarwood Estates, 174 

- N.YS 713, 106 Misc. 460—Keller 
V Pay, 174 N.T.S 703. 

15 C J. p 148 note 11. 

70. N.T —^Port Jervis Real Estate & 
Loan Ass*n v. Grec^ 274 N.T.S. 
816. 163 Hisc. 882. 

77. IT S.—^Hodsrman v. Atlantic Re- 
flningr Co„ PC Del., 8 E.2d 777. 

78- Mont.—^Kingr v. Allen, 73 P. 1107, 
29 Mont 5 

Wis.—Theresa Villagre Mut F. Ins 
Co. V. Wisconsin Cent R. Co., 128 
N.W. 103, 144 Wis. 321. 

Amoimt 

(1) Under a federal statute Axing: 
a certain amount as the fee to he 
taxed for the service by marshal of 
summons or other writ and a small- 
sum for service of summons or 
subpoena for witness, the larger 
amourit Is to he taxed for service of 
subpoena in chancery which was not 
'>k'*s4ihpoena for a witness, but rather 
the piroper mesne process to require 
defendant to appear and answer bill 
‘ —Reconstruction Finance CorporaT 
' ibon V ‘ Wbod, P C Ky., 20 F.Supp. 
652. 

^ Where notices are served, by 
mail rather than perspnally, on a 


largre number of persons, statutory 
fees therefor will not be taxed, but 
instead actual expense Incurred, in¬ 
cluding: proper compensation for 
services actually performed, will be 
allowed as disbursement —Steelman 
v Moore Bros Glass Co., 117 A. 616, 
98 N.JEa 583 

79. U.S—^U. S V Southern Pac. Co., 
CC.Or, 172 F. 909. 

N J —State V. Allen, 26 N.J Law 145 
N.T—^Pierrepont v. Lovelass, 4 Hun 
681. 

15 C.J. p 110 note 18. 

80. Pa.—^Beach v Pennsylvania R 
Co, 15 Pa Dist. 50 

81. Mass—^Brigg:s v. Taunton, 110 
Mass 423 

15 C.J p 111 note 85. 

83. N.T —^Ferguson v. Wooley, 9 N 
■y.CivProc 236—Otis v Forman, 1 
Barb.Ch 30—Putnam v. Ritchie, 7 
Paig:e 42—McLaren v. Charrler, 5 
Paigre 630. 

83. Mo—Lucas V. Brown, 106 S.W 
1089, 127 MoApp. 645 

Servloe on person ontslds of Juris¬ 
diction IS nothing: more than request 
to attend, an*d prevailing party is 
accordingly not entitled to charge 
against his opponent, as part of 
costs, officer's fees for serving such 
a subpoena.—U. S v. Southern Pac, 
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Co, CCOr, 172 F 900—Spaulding v. 
Tucker, CCCal, 22 F Cas No 13,221, 
2 Sawy. 50 

84. NH—Abbot V. BanAeld, 48 NH. 
152 

85. Pa—^Boyd v. Johnson, 22 A. 768, 
144 Pa. 174 

88 . US—Kirby v U S., CC,A, 
Mont, 273 F 391, affirmed 43 S.Ct. 
144, 260 US 423, 67 LEd. 329 
Tex.—Beckner v Barrett, CivApp., 
81 S.W 2d 719, error dismissed. 

87. Pa—Weaver v. Oberholser, 16 
Pa.Dist 769. 

88 . Miss—Victor V. Adams, 106 So. 
483, 140 Miss 648 

89. N.T.—Jackson v. Hoagland, 1 
Wend. 69. 

9a Pa —^Heslin v. McCabe, 32 Pa Co. 
97—Evans v. Hart, 10 Lane Bar 
77. 

91. IlL—Chicago, etc., R. Co. v. 

Dunning, 18 Ill 494. 

Mo.—Hannibal, etc., Plank Road, etc., 
Co V. Bowling, 63 Ma 311. 

16 C.J. p 110 note 27^ 

9a. Pa—Burrel v. Bolling, 20 Pa. 

Dist & Co 209. 

15 CJ p 110 note 28 
9a Cal—Fay v. Pay, 132 F. 1040, 
165 Cal 469.' * 

15 C.J. p 110 note 29. 
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outside his own jurisdiction.®^ On the other hand, 
it has been held that fees for service of process or 
other papers by a person other than a party or an 
authorized officer may be taxed by reason of a cus¬ 
tom of the courts to allow the taxation of fees for 
such service on the same basis as if such service 
were made by the sheriff.®^ it has also been held 
that the taxation of fees for such service is discre¬ 
tionary with the court, the amount, however, not to 
exceed what would have been allowed to an officer 
for the same service ®® 

Mileage will be allowed only for the actual dis¬ 
tance traveled,®7 although two or more subpoenas 
or other papers m the same action or proceeding 
were served on the same trip.®® The distance is 
to be calculated by the nearest traveled route.®® 
Whether it cost die party servmg the subpoena 
more or less than the rate fixed by law is imma¬ 
terial; he cannot recover more than the uniform 
rate per mile fixed by law';^ nor is taxation for 
mileage prevented by the fact that he traveled on a 
pass.® 

Under a rule of court providmg that fees of con¬ 
stables shall be the same as those allowed by law 
at the place where taken, the costs of serving a 
subpoena in another county will be allowed at the 
rates obtaining in the county where the service is 
made.® 

Mileage beyond the state boundary line is not al¬ 
lowable. Consequently, where. service was made 
in an adjoining state, mileage will be allowed only 
to the state boundary line and return.^ 

§ 216. Fees of Court Officers 

Fees of offlceps of tho court In the progress of the 


cause are taxable as costs or allowable as disbursements 
in accordance with statutes so providing and designating 
the Items for which charges can be made and the 
amounts which can be charged. The services for which 
foes can be taxed or allowed must have been necessary 
and have been actually performed. 

The term “costs,as applied to proceedings in a 
court of justice, may include all charges fixed by 
statute as compensation for services rendered by 
officers of the court in the progress of the cause.® 
Under statutes so providing, the fees of officers 
of the court are taxable as costs or allowable as 
disbursements in favor of the prevailing party 
who paid them,® provided the services for which 
the expense of the fees was incurred or paid were 
necessary.*^ Where the fee bill specifically desig¬ 
nates the items for which charges can be made, no 
others can be taxed as costs.® So, also, where a 
statute fixes the amount of the fee of an officer^ re¬ 
coverable as costs, such amount is the limit of re¬ 
covery for the fee as costs.® 

Costs of the officers of the court to which a 
cause IS removed have been held taxable, although 
the cause is taken back to the court from which 
the removal was made and thereafter tried in a 
court to which the cause is again removed.^® 

Accountant Where, pending a receivership, an 
investigation of the accounts of a corporation is 
conducted by an expert accountant retained and paid 
by certain creditors, which investigation results 
in the realization of a large sum for the receiver¬ 
ship, the expense of the investigation will be charg¬ 
ed against the fund, and the disbursements of the 
creditors in that behalf repaid to them out of it.^^ 

Auditor. Fees of auditors are ordinarily taxable 
as costs and payable by the losing party and 


94. Mo—In re Gardner, App, 121 
SW2d 266. suataimng motion 119 
SW.2d 60 

15 C J. p 110 note 80 

96. Pa—^Tounys v Harold, 14 Pa. 

, Co 625 

16 aJ. p 110 note 81 

Bervloe by attorney for plaintiff 

Pa —Konwickle v. Matter, 20 Pa. 
Dlst. & Co. 406—-Weaver v Ober- 
holtrer, 16 Pa Diet 769. 

96. Mass —^Toungr v. Makepeace, 108 
Mass. 233 

Reasonable sum allowable as dis¬ 
bursement 

N.Y.— Benedict v Warrlner, 14 How 
Pr 668. 

97- Pa—Cody V. Clelam, 1 Pa.Co. 8 

98. Iowa—Booth v Backus, 166 N 
W, 696, 182 Iowa 1319 

Nev.— ^PeuBier v. Virginia City, 8 
Nev. 68. 

99. Pa.—Cody y. Clelam,^! Pa.Co. 8. 


Where subpoena was given to of¬ 
ficer at his residenoe, mileage is es¬ 
timated from such residence to place 
where subpoena was returned—^Bur¬ 
gess V Sharpies, 5 Pa.Co. 241 
1 , Pa—^Roberts v. Clemens, 11 Pa. 
Dlst. 630 

а. Pa.—^Roberts v Clemens, supra. 

3 , Pa .—Jjyon v. Marshall, 1 Pa Co. 
90 

4 , Pa—^Burrel v. Bollmg, 20 Pa. 
Dist & Co. 209 

5 , Q-a—Davis v State, 83 Ga 631— 
Walton County v. Dean, 97 S E 
561, 23 Ga.App 97 

б. Alaska—U S. v Cadzow, 7 Alas¬ 
ka 126. 

Ill.—^Babcock v. Farwell, 199 111 App 
612. . 

16 C J P 111 note 42 
7. Cal—Caffey v. Mann, 84 P 424, 
8 Cal App 124 
16 C.J. p 111 note 43, 
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8, US —^Thorne v. Victoria, D-C N. 

T., 28 PCasNo.lS.f :8—U S. v. 

One Package Ready-Made Clothmg, 
D C.N y , 27 F.Cas No 16,950. 

Mo.—^Van Trump v. Sanneman, App., 
187 SW 124. 

9. Fla.—State v. Barrs, 99 So 668, 
87 Fla. 168 

IOl N.C—^Boyden v. Williams, 84 N. 
C. 608. 

11- U S —Sands v Greeley, C C.N.Y,, 
83 F. 772. 

12. U.S.—^In re Peterson, N.T, 40 
set 648, 263 US 800, 64 L.Bd. 
919 

Oki—^Rand v Nash, 61 P 2d 296, 298, 
174 Okl 626. citing Corpus Juris. 
Tex.—Hartford Accident & Indemni¬ 
ty Co. V Shaw, Civ App., 8 SW. 
2d 196, error dismissed 
15 C.J p. 118 note 76 
Reference by consent of parties 
US.—^United Waterworte ^ v. 

Stone, D.CMass, 29 y.^^28.;,. * 
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the payment of them may be enforced against the 
party properly chargeable in the first instance in 
the same summary manner as any other costs.^s 
Under some statutes, the taxing of the auditor's 
fee m an equitable action is a matter within the dis¬ 
cretion of the tnal judge.^^ 

Clerk, Although, under statutory authority, fees 
of the clerk of court for filing papers or other desig¬ 
nated services^® and his commissions for receivir^, 
keeping, and disbursing moneyi® may be taxed as 
costs, and sometimes charges for his services are 
taxed under a rule of court,no fees can be taxed 
for services which are not actually performed by 
him or m his officers or which are not required by 
lawi® or are void*® or are not mentioned in a stat¬ 
ute making an exclusive enumeration of the services 
for. which he may charge and collect fees,*! Where 
a statute provides that a clerk shall not have fees 
for filing any paper issued by himself, he cannot 
tax'costs for filing subpoenas and citations which 
he has issued ,** but he may tax costs for filing 
affidavits of witnesses showing their attendance, as 
such affidavits are not issued within the meaning 
of the statute ** 

Curator ad hoc^ The fee of a curator ad hoc of 


an absent defendant, appointed in an attachment 
proceeding on the application of plaintiff in order 
to give him standing in court and to enable him suc¬ 
cessfully to prosecute his suit to judgment, is tax¬ 
able as costs against plaintiff.*^ 

Examiner, Under the federal statutes, where 
three cases were tried together and all witnesses 
were sworn, and each exhibit was marked in each 
case, the special examiner was entitled to three fees 
for each witness, and for each exhibit marked.*® 
In the absence of a statute or agreement of the par¬ 
ties as to the compensation to be allowed the ex¬ 
aminer, his compensation will be fixed by the 
court.*® In a state court, the fee of an examiner to 
whom the cause was referred by the chancellor, is 
not taxable in the absence of a statute authorizing 
It to be taxcd.*7 

Master, Under some statutes, master's fees are 
taxable as costs,*® but the amount of allowance 
should not be excessive.** The allowance of the 
statutory fees to a master for taking and report- 
mg testimony is not error, although the testimony 
was taken and transcribed by a stenographer em¬ 
ployed and paid by one of the parties.*® 


13. Md.—Dorsey v. Hammond, 1 
Bland 463. 

15 C.J p 113 note 76 
14i Ga—^Hicks v Atlanta Trust Co.» 
200 SE 301, 187 Qa. 314«-Lane v. 
Tarver, 113 S B 452, 163 Ga- 670— 
Fitzpatriok v. HcGreeror, 65 SB 
859, 138 Ga. 332, 26 L.R.A,N.S., 
60. 

Amount of fee 

In determining: amount Involved 
with reference to fixing: of auditor's 
fee, court need not look alone to final 
conclusion of auditor as to amount 
found. Where it does not appear 
what actual amount involved was, 
court cannot say that allowance was 
excessive.—^Loveless v. HcCollum, 
196 SB 428, 186 Ga. 751. 

16u Miss—Bacot v. Holloway, 105 
So. 789, 140 Miss. 120. 

Wash.—State ex rel. Hamilton v, 
Ayer, 77 P2d 610. 194 Wash. 165. 
15 C.J p 112 note, 66 Ca]-Cc], p 
139 note 78 [a]. 

16. U S.—Gulf Beflning: Co. of Lou¬ 
isiana V. U. S, La, 46 S Ct. 52, 
269 US 125, 70 L Bd 195, affirm¬ 
ing in part and reversmg in i>art, 
C.CA., U S. V Norvell, 298 P 281 
—^Massachusetts Bonding A Insur¬ 
ance Co. V U. S , C C A.Cal, 97 
P2d 879—S V Hunsicker, CC, 
A.La., 298 P. 278—^U. S. v. Penn¬ 
sylvania R. Co., C.C.A.Md., 288 P. 
937, modifying, D.C., 283 F. 438, 
and certiorari denied Pennsylvania 
R.CO. V. U. S., 43 set. 96, 260 U.S, 
786, 67 L.Bd. 488-^B::itchen v. 


Woodfin, CO.NC, 14 P.Cas.No.7,- 
855, 1 Huglies 840. 

Ala—^Riley v. Louisville & N. R. Co., 
92 So 23, 18 Ala App. 279 

17. Cal.—In re Bell, 108 P. 947, 167 
CaL 528. 

18. N.Y—In re Baum's Estate, 277 
NT.S 900, 154 Misc. 371. 

Tex—Stewart v. Crosby, 15 Tex. 
513. 

One sexTloa for several oases 

Where record In several cases tried 
together was printed but once, clerk 
might properly tax one fee for 
supervising record as authorlised by 
rule of court, and divide amount of 
such fee among total number of 
cases—^L. B Waterman Co v. Lock- 
wood, ac.Mass., 128 P. 174. 

19. Cal —^Edmondson v. Mason, 16 
Cal. 88$. 

Tex—Texas Midland R. Co, v, Park¬ 
er, 66 S.W. 583, 28 Tex Civ App. 
116. 

aa Mo.—Lucas V Brown, 106 S W. 

1089, 127 Mo App 846. 
ai. Okl.—^Broadwell v. Board of 
Com'rs of Sequoyah County, 207 
P. 296, 86 OkL 164. 

aa. Tex.—Texas Midland R. Co. v. 
Parker, 66 S W. 583, 28 Tex Civ. 
App. 116. 

23. Tex.—^Texas Midland R. Co, v. 
Parker, supra. 

15 C.J. p 112 note 61. 

24. La.—^Rosenthal v. Rosenthal, 
106 So. 885, 159 La. 933. 
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as. XT S .—Ij B. Waterman Co. v. 
Lockwood, CC.Mass., 128 P. 174. 

as. Stanogmpher of state court 
Where testimony is taken in a 
case in a federal court by a stenog^ 
rapher of state court, appointed by 
federal court, at instance of parties, 
as special examiner, and selected be¬ 
cause he was stenographer, in ab¬ 
sence of statute or agereement as to 
fees, he will be allowed established 
rate of stenographer's charges m 
courts of state.—^Indianapolis Water 
Co. V American Straw Board Co., a 
C Ind., 65 P. 534. 

27- Ill—^Preutel v. Schmitz, 132 N. 
B. 584, 299 Ill 320. 

as. U.S.—U. S. V. Bethlehem Steel 
Corporation, D.C.Pa., 26 P.Supp. 
259 

Ill- 1 -German-American Sav., Loan 6? 
Buildmg Ass'n v. Tralnor, 127 N B. 
719, 293 IlL 483—^Leuer v. Kunz, 
113 NB 873, 274 IlL 528. 

16 C J. p 112 note 67. 

AUowaaos snonsoms or rsfosal h^d 
IMroper 

IlL—^Trapp v. Gordon, 7 N.B 2d 869, 
866 IlL 102—Chicago Landscape 
Co. V Village of Oak Lawn, 10 N. 
B.2d 884, 292 IlLApp. 631. 

29. IlL—^Auto Parts Co, v. Silver- 
stein, 211 IlLApp 436. 

N.J.—^Hooper v. William P. Laytham 
& Sons Co., 199 A. 51, 128 N.J.Bq. 
596. 


aOb XIL—Ward Y. Clendenning, 91 



20 C.J.S. 


COSTS 


§ 218 


Register, By analogy to justices’ costs and those 
of arbitrators m case of appeal, and those of the 
supreme court on an affirmance of a judgment, the 
fees of a register, in an issue devisavit vel non, are 
taxable with the other costs accruing on the trial 
in the common pleas and can be collected with 
them.8i 

Reporter, Under some statutes fees payable to 
court reporters and paid by the party to whom costs 
are awarded must be taxed as costs.^^ 

Sheriff or marshal, SheriiFs fees are taxable in, 
and only in, accordance with the provisions of some 
statute.^® Where a demurrer to a complaint is 
overruled with leave to answer on payment of costs, 
plaintiff IS not entitled to taxation of sherifFs fees 

on execution 34 

Under statutory authority, commissions of a sher¬ 
iff or marshall on money collected on execution are 
part of the costs in a proper case;®® but the clerk 
cannot insert in a bill of costs a charge for sheriff’s 
commissions, if the sheriff himself has made no such 
charge in his returns.®® Where a sale on execution 
is illegal, a sherifFs commissions are not taxable 
against defendant, but should be paid by plains 
tiff.®7 

§ 217. Fees or Costs of Jury 

Under the statutes, the taxable feet or costs of a 
Jury are generally limited to the per diem, exclusive of 
board and mileage, of jurors impaneled to try the cause. 
Taxation of the costs of a special Jury varies under the 
statutes of different states. 

Fees of jurors are taxable as costs, under the 
statutes of many jurisdictions.®® This is true only 
in such cases as are tried by a jury®® and only as 
to members of the trial jury,^® and not as to jurors 
who are in attendance but do not serve ;4i it is im¬ 
proper to impose on a litigant the expense of pro¬ 
curing the attendance in court of the general panel 
from which the trial jury was selected.-*® How¬ 
ever, under a pertinent statute, plaintiff may be li- 

NB 1028, 245 Ill. 206—Ruddy v. 

McDonald, 01 N.B, 661, 244 Ill. 494. 

15 ax p 112 note 68. 

SI. Pa—Dellinger v. Dellinger. 1 

PaCJo. 13. 

sa. CaL—Gue v. Superior Court in 
and for San Diego County, 36 P 2d 
202. 1 Cal App 2d 91 

sa, N.Y—^Posdick V. Globe Indemni¬ 
ty Co, 178 N.T S. 856. 189 App Div 
696. 

16 CX p 112 note 62. 

3 ^ N.T—Thompson v. Stanley, 22 
N.T.S 897, 22 NTCivProc 848 

35 . XJ.S.—Kitchen v. Woodfln. aC 
N.C. 

840. 


able for the fees or costs of the trial jury where, 
after impanelment of the jury, it was discharged for 
any -cause without finding a verdict.43 Under a 
statute allowing a jury fee of a designated amount 
to be taxed as a part of the costs, the entire amotmt 
may properly be taxed where but one case is tried 
on the same day, although the trial does not con¬ 
sume the whole of the day.44 

Where a special jury is summoned the losing 
party is, under some statutes, liable for the addi¬ 
tional costs thereof ;45 but, under other statutes, the 
costs of a special jury are to be paid by the party 
applying therefor, irrespective of results, unless the 
judge, at the close of the trial, certifies that the 
case was a prefer one for the calling of a special 
jury. The judge has no authority to make this 
certificate imtil the case is tried.46 

Board of jury. Expenses for the board of a 
jury while trying the case are not taxable as costs 
in the absence of some special statutory provision 
authorizing it.^*^ 

Mileage It is error to include mileage for each 
juror in the costs where, under the law, there can 
be but one charge for mileage each way and the 
jurors, serving during a regular term, have previ¬ 
ously been paid that mileage.^® 

§ 218. Attorney’s Fees 

a. In general 

b. To whom, or for whose services, al¬ 

lowable 

c. Necessity of trial or hearing 

d. Number of fees taxable 

e. Amount taxable 

a. In General 

Outside of exceptional cases In courts of equity, at¬ 
torney's fees are allowable or taxable as costs only by 
virtue of express authority conferred by statute, agree¬ 
ment, or stipulation, 

TeL, etc., Co., 67 So 780, 180 La. 
143. 

42 . Cal — ^Williams v. Myer, 89 P 
972, 160 Cal 714. 

43. Cal —^Fairchild v. King. 26 P. 
649, 102 Cal. 320—^Luke v. Logan, 
4 P. 883, 66 CaL 33. 

44. Iowa—State v. Verwayne, 44 
Iowa 621. 

45. Tenn—^Dunn v Nashville, etc., 
R. Co, 8 Baxt 416. 

46. Mo.—^Rives v.. Columbia, 80 Mo. 
App. 170 

47. Cal.—Irrgang v. Ott, 99 P 628, 
9 Cal App. 440 

48. La.—^Hamilton v. Antoine, App., 
157 So. 796. 


14 F.Cas.No.7,866, 1 Hughes 


NM—Jones-Noland Drilling Co. v. 
Bixby, 282 P. 882, 34 NM. 418. 

36;i Ill.—^Bryan v. Buckmaster, 1 
IlL 408. 

37. Iowa.—-Wnght v. Leclaire, S 
Iowa 221. 

38. Ky—^Louisville Ry Co. v. Du¬ 
gan, 201 SW 824, 179 Ky. 826. 

16 C X p 113 note 78. 

39. Cal.—Freshour v Hihn, 84 P. 87, 
99 Cal. 448. 

Ill —^Hoard v. Bulkley, 8 Ilh 164. 

16 ax p 113 note 79. 

40. Cal.—Williams v. Myer, 89 P. 
972. 150 Cal. 714. 

4L Ia.—C laussen v. Cumberland 
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Recovery of attorney's fees as damages see the 
CJ S. title Damages § SO, also 17 CJ. p 807 note 78, 
p 808 note 81, p 811 note 5 Attorney’s fees for tak¬ 
ing depositions see supra § 194 a (2). 

In the absence of a valid and applicable statute, 


agreement, or stipulation expressly authorizing the 
allowance or taxation of attorney’s fees as costs, 
they are not allowable or taxable as costs^® and are 
not included within the word “costs,”®<^ as used in a 
statute,^ 1 and are not included within word “costs” 


49. us —U S, to Use of Watsa- 
baugh & Co V. Seaboard Surety 
Co, DC Mont, 26 FSupp 681 
Cal—^Bank of America Nat Trust & 
Savings Ass'n v Moore, 64 P 2d 
460, 18 Cal App 2d 622 
Pla—Mam v Benjamin Poster Co, 
192 So 602, 604, citing Coipns ju¬ 
ris—parte Graham, 186 So. 202 
—Brite V Orange-Belt Securities 
Co, 182 So. 892, 895, quoting Cor¬ 
pus Jons —^Webb v. Scott, 176 So. 
442, 129 Pla 111 

lia.—Winkler v Ascension Bank & 
Trust Co, 161 So 23, 182 La. 69 
Mont—Smith v Fergus County, 39 
P 2d 193, 98 Mont 37? 

Or—Garrett v. Hunt, 246 P. 321, 117 
Or. 673 

Pa—^Hackett v. Hackett, 169 A 226, 
104 PcuSuper 363 

Tex—Wm Cameron & Co v. Ameri¬ 
can Surety Co of New York, Com. 
App, 65 SW2d 1032, 1036, ciUng 
Corpus Juris. 

Wash—^Washingrton Recorder Co v 
Binst, 97 P 2d 116, 118, citing Cor¬ 
pus Juris —Schoenwald v Diamond 
K Packing Co., 73 P2d 748, 192 
Wash. 409 

16 C.J. p 114 note 89. 

£ach party pays his owu ooxuasel 
U S —>rew York Cent & H. R. R Co. 
V Holly Springs Bank, CCA Miss, 
196 F. 466, 115 CCA 358 
Pla—Brite v Orange-Belt Securities 
Co, 182 So. 892, 896, quoting Cor¬ 
pus Juris. 

Pa.—Hempstead v Meadville Theo¬ 
logical School, 181 A 103, 286 Pa. 
493, 49 A.LR 1145 

There Is no inherent right to have 
attorney's fees paid by opposing side 
—Johnson v, Gerald, 118 So. 447, 216 
Ala 681, 59 ALR 348—Bell v. Bell, 
108 So. 876, 214 Ala, 673, 45 A.L.R 
935 

In absence of agreement^ poiinsel 
fees cajinot be awarded either as 
costs or otherwise—Dame v Cochit- 
ti Reduction & Imp Co., 79 P. 296, 18 
N.M. 10 

Vecessity of statutory authority 

* (1) Attorney's fees are allowable 
or recoverable as costs only by vir¬ 
tue of express statutory authority 
and not in absence of such authori¬ 
ty. 

Cal—City of Los Angeles v Abbott, 
17 P,2d 998, 217 Cab 184, followed 
in 19 P.2d 47 (first case), 129 Cal 
App. 787, 19 P 2d 47 (second case), 
129 Cal App 788, 19 P.2d 47, (third 
case), 129 Cal App. 789, and 19 P. 
2d 48 (first'case), 129 Cal App. 790, 
19 P.2d 48 (second case), 129 Cal 


App. 791 and 19 P2d 48 (third 
case), 129 CaJ.App 792 
Pla—State v Barrs, 99 So. 668, 669, 
37 Pla. 168, citing Corpus Juris. 

Ill—Warrington v Chester, 128 NB 
649, 294 111 624—Patterson v 

Northern Trust Co, 122 N B 56, 
286 IlL 664, afllrmmg 207 IlLApp, 
355 

Iowa—^Dallas v Dallas, 268 N.W 
616, 222 Iowa 42—^Welton v- Iowa 
State Highway Commission, 233 
NW 876, 211 Iowa 626—Iowa Elec¬ 
tric Co V Scott, 220 NW 333, 206 
Iowa 1217—^Miller v. Paulson, 181 
NW 767, 191 Iowa 71. 

Md —^Rice V Biltmore Apartments 
Co, 119 A. 364, 141 Md 607. 
Minn —Johanson v Lundin Bros., 176 
NW 802, 144 Minn 470. 

Mo —State ex rel. Slate Highway 
Commission of Missouri v James, 
App. 116 SW2d 22S—Milne Lum- 
bei Go V. Michigan Cent R Co, 
App, 67 S W 2d 732—^Burns v. 

Ames Realty Co, App, 31 S.W 2d 
274. , 

Neb—^Bhlers v. Chicago, B & Q. R 
Co, 226 N.W 468, 118 Neb. 477. 
Nev.—Dixon v Second Judicial Dist 
Court of Nevada in and for Washoe 
County, 190 P 362, 44 Nev. 98 
N.Y —Butterly v Maribert Realty 
Corporation, 256 N.Y.S. 321, 234 
App Div. 424, reversing 245 N Y S 
341, 138 Misc 322, and afi^rmed 184 
• NE 89, 260 NY 564. 

ND—^Kilby V Movius Land & Loan 
Co., 216 N.W. 284, 56 N D. 830. 

Pa—Commonweallh v. Pennsylvania 
Loan Corporation, 193 A. 141, 127 
Pa.Super. 253. 

S D.—Calmenson Clothing Co. v. 
Kruirer, 281 NW. 208, 206, citing 
Corpus Juris. 

Tex.—^American Nat. Ins Co, v. 

Turner, Civ App, 226 SW. 487. 
Wash.—Haakenson v. Coldlron, 70 
P.2d 294, 190 Wash. 627 
Wyo—Yellowstone Sheep Co v. El¬ 
lis, 96 P.2d 895, 906, citing Corpus 
Juris. 

16 C J. p 114 note 88. 

(2) Except in ceztain cases coun¬ 
sel fees are entirely the creatures of 
statute —Comparn v. James Read¬ 
ding, Inc., 3 A.2d 802, 121 N.JLaw 
691. 

(3) Allowance of counsel fees 
rests solely on statutes, except where 
trust funds in control of court are 
being administered.—Bx parte Welsh, 
116 A. 23, 93 NJ.Eq 303 

(4) Attorneys' fees are allowed 
only where provided for by statu,te, 
OP where uniform course of proce¬ 
dure has been to allotv^ such recovery. 
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—Blacker v Kitchen Bros Hotel Co., 
273 NW 836, 133 Neb 66—State v. 
Sagl, 229 NW 118, 119 Neb. 374. 

(5) Unless there is statutory au¬ 
thority for assessment of such ex¬ 
penditures against other parties to 
suit, counsel fees for representing 
rights of incompetent in litigation 
are not assessable as costs, such fees 
being no more costs of action than 
are similar expenditures of litigants 
who are sui juris,—^Pranz v. Buder, 
CCA Mo, 38 P2d 605. 

(6) Where statute authorizing al¬ 
lowance of reasonable attorney's fees 
was amended two days before entry 
of judgment, so as to omit provision 
concerning attorney's foes, attorney's 
fees were improperly included In 
costs allowed prevailing party—Mu¬ 
tual Ben Health & Accident Ass'n v 
Moyer, CC.A Alaska, 94 P2d 906, 
certiorari denied 68 S Ct. 1064, 304 
US 581, 82 LBd. 1543. 

Award In addition to damages 
Where defendant claimed attorney 
fees as damages in counterclaim, and 
evidence in support thereof was sub¬ 
mitted to the Jury, an additional al¬ 
lowance by court on motion, taxed 
as part of costs, was improper—■ 
Siegel Market v, BillingSy 210 N.W. 
749, 203 Iowa 190, 

60. Cal —mty of Los Angeles v. 
Abbott, 17 P.2d 993, 217 Cal. 184, 
followed In 19 P2d 47 (first case), ' 
129 Cal App. 787, 19 P2d 47 (sec¬ 
ond case), 129 Cal.App 788, 19 P 
2d 47 (third cose), 120 Cal App 
789, and 19 P2d 48 (first case>, 
129 Cal App. 790, 19 P.2d 43, (sec¬ 
ond case), 129 CaLApp 791, and 
19 P2d 48 (third case), 129 Cal. 
App 792 

(3ontra William's v, Flowers, 7 
So 439. 90 Ala. 3 36, 24 A-m.S^R. 772. 

N C.—Parker v Mecklenburg Realty 
& Insurance Co, 143 SB 254. 195 
NC. 644. 

Pa —Schooley & Casterline v. Turner# 

3 Kulp 150. 

Porto Rico —^Alonso v. Maimi, 19 
Porto Rico 32. 

Attorney’s fee Is no p$uet of ao- 
omed costs which must be paid on 
taking an appeal.—^Morris v. Sickler, 

3 Kulp, Pa, 167. 

51. Pa.—^Konwickie v. Matter, 20 Pa. 
Dist. & Co. 405. 

R.I.—Di lono V. CJantone, 144 A. 145, 
49 R.I 452. 

’’Costs” and "costs and charges” 

(1) Only Indemnity for attorneys^ 
fees fixed by statute has been held 
to be included within term •ood^ts 
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as used an decree,52 or stipulation.^s Inasmuch as 
statutes authorizing the allowance of attorney's 
fees as costs are usually confined to designated 
classes of actions or proceedings, it is sometimes 
stated that generally or ordinarily,®^ or in an ordi¬ 
nary civil action or suit,®® or even in special pro¬ 
ceedings,®® attorneys fees are not taxable as costs. 
The general rule obtains in a court of law;®? and 
it is sometimes stated, that it applies equally in 
courts of law and in courts of equity®® Even 
though a court of equity is deemed to have power to 
award counsel fees in its discretion,®® in an ap¬ 


propriate situation,60 and may properly do so where 
a party has, at his own expense, maintained a suc¬ 
cessful suit for the preservation, protection, or in¬ 
crease of a common fund or, at his own expense, 
has created or brought into court a fund m which 
others may share,6^ or where a suit charging fraud 
and misconduct is vexatious and oppressive and 
without any basis,62 nevertheless, an allowance of 
counsel fees by a court of equity is appropnate 
only in an exceptional case and for dominating 
reasons of justice®® and is frequently refused,®^ 
especially in ordinary adversary proceedings,®® the 


as used in statute.—Garrett v. Hunt, 
246 P. sai. 117 Or. 678 

( 2 ) However, “costs and <^ar^es,'' 
as used an a statute, may be broad 
enough to include attorneys* fees 
—U S Fidelity, etc, Co. v. People. 
88 P 828, 44 Colo. 667. 

52, Beyond docket fee, taxable un¬ 
der federal statute, amount paid by 
party to hia counsel Is not within 
an award of “costs** in decree of 
federal court of equity—^Doddridge 
County Oil & Gas Co. v Smith, C.C. 
W.Va, 173 P. 886 . 

6 ®* I^a—^In re Shea’s Estate, 26 
Pa.Dist 409. 

54. ir.S —IZumsteg v. JEtna Casualty 
& Surety Co, CCA Colo., 31 F 2 d 
66 . 

Cal—City,of t»os Angeles v. Abbott, 
Cal. 17 P.2d 998, 217 Cal 184, fol¬ 
lowed In 19 P 2d 47 (first case), 129 
CaLApp. 787. 19 P 2d 47 (second 
case), 129 CalApp. 788, 19 P 2d 
47 (third case), 129 CalApp. 789, 
and 19 P2d 48 (first case), 129 
OaLApp. 790, 19 P.2d 48 (second 
case), 129 CalApp 791. and 19 P. 
2d 48 (third case), 129 Cal.App 
792 

Ill—Parwell v. Illinois Merchants’ 
Trust Co, 264 lU App 49 
Ohio —Gusweiler v. Riverview Apart¬ 
ments, 6 NE.2d 687, 64 Ohio App 
182—^Hopple V. Hopple, 4 Ohio N P. 
NS 255, affirmed 72 Ohio St 653 
Wyo—Barqum v. Hall Oil Co, 201 
P. 352, 354, 28 Wyo. 164, citing Cor¬ 
pus Jons. 

66 . lia—Reymond v. City of Baton 
Rouge, 82 So 75, 146 La. 162 . 
Minn —Johanson v Lundin Bros, 176 
N.W. 802, 144 Minn 470. 

NC.—In re Howell’s Will, 168 SE 
671. 204 N.C 437. 

68 . N C —^In re Howell’s Will, supra 
On appeal from' award of arbitra¬ 
tors 

Pa—^Drake v Parker, 1 Pa.Co. 676— 
McCulla V, Opple, 1 Pearson 160, 
8 Lus.Leg,Obs 87. 

In action for dedaratozy Jndgmant, 
counsel fees are not allowable, there 
bemg no provision therefor in either 
statutes or rules.—^West Haven Bank 


& Trust Co. V. McCJoy, 169 A 49, 117 
Conn 489. 

67- U.S—Gold Dust Corporation v- 
Hoffenberg, C.CAN.Y, 87 P 2 d 461, 
modifying, D.C., 18 P Supp. 794. 
NT—Holt V CJarr, 9 N.TS2d 818, 
170 Misc. 32 

Ohio.—Koelble v. Runyan, 168 N.E 
279, 26 Ohio App. 426. 

Particular actions 

(1) Debt, covenant, and assump¬ 
sit.—Van Senden v. Wilkinson, 76 P 
2d 161. 64 App D a 174. 

(2) Common-law toit action —^Huff¬ 
man V. Wilkes, 56 P2d 366, 148 Kan. 
468, rehearing denied and mandate 
modified 67 F.2d 416, 148 Kan. 789 

68 . Pla.—Brite v Orange-Belt Se¬ 
curities C3o., 182 So 892, 896, quot- 
mg Corpus jTnxis, 

Wash —Schoenwald v. Diamond K 
Packmg Co-', 78 P.2d 748, 192 Wash 
409. 

15 C.J. p 114 note 90, 

59- Ky.—^Dorman v. Baumlisberger, 
118 S.W2d 432, 271 Ky. 806. 

Fart of costs 

In all chancery cases, where attor¬ 
ney’s fees are taxed, they constitute 
part of costs —^Dime Savings & Trust 
•Co. V, Watson, 119 NE. 286, 283 Ill 
276. See Howard v. Burns, 201 Ill. 
App. 679, affirmed 116 NE. 703, 279 
Ill. 266. 

60. TT.S —Sprague v Ticonic Nat 
Bank. Me., 59 SCt. 777. 807 US. 
161, S3 L Ed. 1184, reversing, C.C 
A, 99 P2d 583, eertioran granted 
59 set 463, 306 US. 623, 83 LEd. 
1028 

81. US—^Buford v. Tobacco Grow¬ 
ers’ cSo-Op. Ass'n, C C.A N C, 42 P. 
2d 791. 

Ga.—Wooten v. Hartley, 198 S E. 760, 
186 Oa 639, 121 A.L.R. 663— 

Christian Women's Benev. Ass’n v. 
Atlanta Trust Co, 188 SE. 551, 
181 Ga 676—^Eckford v. Borough 
of Atlanta, 160 SJB. 773, 178 Ga. 
66,0 

Ill—First Nat. Bank v. La Salle- 
Wacker Bldg. Corporation, 280 IlL 
App. 188 

Neb.—^Folts V. Globe Life Ins. Go., 
227 N.W. 4S5, 119 Neb. 148. 
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Ohio —Koelble v- Runyan, 158 N.H- 
279, 26 Ohio App, 426. 

£il realltyi allowance of counsel 
fees out of fund in hands of court is 
not allowance of costs, as costs prop¬ 
erly signify payment by the adverse 
party.—Gold Dust Corporation v. 
HoflTenberg, C.CA-N.Y, 87 P. 2 d 461, 
modifying. D.C, 18 P.Supp. 794. 

62. U.S.—Gazan v Vadsco Sales 
Corporation, D.C,N Y., 6 P Supp. 
668 . 

53. U.S —Sprague v. Ticonic Nat. 
Bank. Me., 59 SCt 777, 5L9T US 
161, 83 LEd. 1184, reversiiTg 99 F 
2d 683. certiorari granted 69 SCt. 
468, 806 U.S. 623, 83 LEd. 1028. 
84 U.S —Standard Lumber po. v 
Interstate Trust Co, C-C.APla, 82 
F.2d 346, eertioran denied Inter¬ 
state Trust & Banking Co v. 
Standard Lumber Co., 67 SCt 8 , 
299 US. 545, 81 L.Bd. 401. 

Ky—Dobbs v. Peoples State Bank, 
96 SW.2d nil, 266 Ky. 117. 

Mass—^Leonard v. School Committee 
of City of Springfield, 136 N.E. 469, 
241 Mass. 325 

Mich —^Domhoorajian v. Woodruff, 
214 N.W. 113, 239 Mich 1—Bren¬ 
nan V. Finn, 187 N.W. 363, 217 
Mich 684. 

N.T.—^Di Tomasso v. Loverro, 293 
N.TS 9 12 , 250 App Div. 206, af¬ 
firmed 12 NB2d 670, 276 N.T. 661 
reargument and motion denied 12 
K.E.2d 601, 276 N.T. 610, motion 
denied 18 N.E.2d 59, 276 N.T. 881. 

65. DC.—^Van Senden v. Wilkinson, 
76 P2d 161, 64 App D.C 174 
Ga —Christian Women’s Benev Ass’n 
V. Atlanta Trust Co, 188 S E. 561, 
181 Ga, 676—Eckford v. Borough 
of Atlanta^ 160 S.E 773, 178 Ga. 
650. 

Pa—^Whitney v. Borough of Jersey 
Shore, 109 A 767, 266 Pa. 637. 
Idoney judgrmoit 

Only costs allowed to be taxed 
in money judgment in a court of 
equity are those taxable as between 
parties, and counsel fees should not 
be included—^Rude v. Buchhalter, 
Colo, 62 SCt. €06, 286 U.S. 451, 7 tf 
LEd 1221, modifying, CCA, Bueb- 
halter v Rude, 54 P2d 884, icertio- 
ran granted Rude v. Buchhalter, 62 
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denial being placed sometimes on the ground of 
want of power or authority®® and sometimes on the 
ground of policy®'^ or settled practice.®® 

Under an applicable statute so providing, attor- 
ne 3 r^s fees may be taxed as costs®® in a designated 
action, suit, or proceeding,7® or under specified cir¬ 
cumstances, such as where an attorney is appointed 
to represent a nonappearing defendant served by 


publication,or where defendant has acted in bad 
faith, or has been stubbornly litigious, or has caus¬ 
ed plaintiff unnecessary expense.While the con¬ 
stitutionality of such a statute has been upheld,73 
nevertheless, the statute is in derogation of the 
common law,7^ and in order that a fee may be al¬ 
lowed thereunder the case must be strictly within 
it, and its provisions must be complied with m 
every particular.7® Also, if, under the particular 


S.Ct. 411, 285 U.S. 685, 76 LEd. 
929. 

Aataffonlstlo lutareBts 

Where interests of parties, -whose 
fund in court's custody is sought to 
be Charged, are antagonistic to party 
for whose benefit suit is prosecuted, 
no allowance for counsel fees as ad¬ 
ditional costs as between parties, ex¬ 
cept legally taxed attorney's fee al¬ 
lowed by statute, can be made —^Dun¬ 
lop V. McGehee’s Bx’r, 124 S H, 199, 
189 Va 643 

06- Kan—State Bank of Webber v. 
Diamond, 239 P 970, 119 Kan 294. 
Pa—^Whitney v Borough of Jersey 
Shore, 109 A, 767, 266 Pa. 637— 
Whitehouse v. Whitehouse, 7 Pa. 
Dist. & Co. 364. 

07. ITS—Guardian Trust Co. v. 
Kansas City Southern Ry Co., C C 
AMo , 28 P.2d 283, certiorari grant¬ 
ed Kansas City Southern Ry Co v, 
Guardian Trust Co, 49 S Ct. 262, 
279 US. 827, 73 LHd 978, af¬ 
firmed 50 set 194, 281 U.S 1, 74 
DBd. 659 

$8. US—Gold Dust Corporation v. 
Hoffenberg, C.C A N.T. 87 F 2d 451. 
modifying, DC, 18 F Supp 794. 

eg. Xr.S —Forno v Coyle, C.C A. 
Alaska, 76 F 2d 692—^Pond v Gold- 
stem, CO A Alaska, 41 F.2d 76— 
Cook V. Des Moines Union Ry. Co., 
16 F.Supp 810, 814, quoting Corpus 
Juris—Jefferson Standard Life Ins. 
Co. V. Hill, D.C Ga, 290 F. 402. 

Cal —Gloria v. A. Colonia Portu- 
guesa, 299 P. 807, 114 CalApp. 268 
—Granite Rock Co v. Freeman, 269 
P. 668, 93 CalApp 607, followed m 
Fitzhugh V. Freeman, 269 P. 669, 93 
Cal.App. 796. 

Md.—Lansburgh v. M P. Hewlett 
Fish & Oyster Co, 188 A. 269, 163 
Md. 312. 

Mass—^Boynton v. Tarbell, 172 N.B 
340, 272 Mass 142 

Mo.—^Bruegge v. State Bank of 
Wellston, 74 SW2d 836, 842, cit¬ 
ing Corpus Juris. 

Neb—Robertson v. Chicago, B. & Q 
R Co, 188 NW 190, 108 Neb. 
569. 

Tex —Texas Co. v. Schnewer, Civ. 
App, 38 SW2d 141, modified on 
other grounds Smith v. Texas Co., 
Oom.App , 63 S W 2d 774, followed 
in Smith V G. B Johnson Hard¬ 
ware Co , Com App, 63 S W.2d 779 
and Smith v. Jacksboro Stone Prod¬ 


ucts Co, Com App, 63 S W 2d 780, 
afflnning. Civ App , 418 S W 2d 847. 
Wash—Baker Mfg. Co. v. Hall, 176 
P. 304. 104 Wash 15. 

15 CJ. p 115 note 91—61 CJ. p 288 
note 65. 

TO. on msuxaiLoe policy 
Neb.—Johnson v. St Paul Fire & 
Marine Ins. Co., 178 NW. 926, 104 
Neb 831. 

On claim for lost or damaged 
freight which was not iiaid within a 
designated time after presentation 
and judgment for the full amount of 
which IS recovered—^Davis v, Clem¬ 
ent Gram Co, Tex Civ App,» 261 S 
W 646—^Davia v. Fore, Tex.CivA.pp., 
260 S.W. 788. 

In court of chancery 
N.J.—^Abalene Exterminating Co. v. 
Oser, 6 A 2d 738. 126 N XEq 329— 
American Safety lElaaor Corporation 
V Weissbard, 4 A 2d 308, 126 NX 
Bq 189—^Rockaway Rolling Mill v. 
Delaware, L. & W. R. Co, 158 A 
488, 109 NJEq 608—^Freund v. 
Weisman, 139 A. 799, 102 N.J.Bq. 
71. 

To foreolose lien 

Okl—^Holland Banking Co. v. Dicks, 
170 P. 258, 67 Okl. 228. 

Civil cause 

A proceeding In supreme court, 
under its original jurisdiction, 
against judge of inferior court, to 
obtain mandamus to compel him to 
proceed in cause, is a “civil cause" 
within the federal statute.—^Ex parte 
Hughes, 5 S.Ct. 1008, 114 U.S. 648, 
29 LEd. 281. 

71. Tex—George v Thompson, Civ. 
App, 211 S.W. 835, dismissed for 
want of jurisdiction. 

72. Ga-—O’Neal v. Spivey, 146 S.B 
71, 167 Ga. 176. 

73- U S —Cook V. Des Moines Union 
Ry. Co, D C Iowa, 16 F Supp 810, 
814, quoting Corpus Juris. 

Cal—Granite Rock Co, v. Freeman, 
269 P. 668, 93 CalApp. 607, fol¬ 
lowed in Fitzhugh v. Freeman, 
269 P. 669, 93 Cal.App. 796. 

Neb —Daily v. Chicago, St. P., M 
& O Ry. Co., 194 N.W. 676, 110 
Neb 481. 

Okl.—^Baker v. Farmers' & Mer¬ 
chants* State Bank of Tonganoxie, 
Kan. 246 P 566, 117 Okl. 93— 
Keaton v. Branch, 231 P. 289, 104 


Okl 287—Ardmore Hotel Co. v. J. 
B Klein Iron & Foundry Co, 230 
P 784, 104 OkL 125. 

Wash—^National Ass'n of Creditors 
V. Pendleton, 290 P. 987, l68 Wash, 
137. 

16 C.J. p 116 note 92. 

Statute psreoludiag recovery 

Statute which precluded plaintiff 
in slander suit from recovering coun¬ 
sel fees as costs where judgment 
wan one which could have been ren¬ 
dered by a municipal court was held 
not unconstitutional —Leaper v. 
Gandy, 71 P 2d 303, 22 Cal App 2d 476. 

Objection of denial of: 

Due process of law see Constitu¬ 
tional Law § 627. 

Equal protection of the law see 
Constitutional Law § 550 

74. Ark—Kansas City Southern R. 
Co. V. Marx, 80 SW 579, 72 Ark. 
867. 

76. Cal.—^Rapfogel v. Klassen, 197 

P. 796, 186 Cal 524 

Fla—State v. Barrs, 99 So 668, 670, 
87 Fla 168, citing Corpus Jorls. 
Idaho—Goodell v. Pope-Shenon Min¬ 
ing Co., 212 P. 342, 36 Idaho 

427. 

Ill—^Buren v. Mercury Press, 280 IlL 
App 217. 

Neb—^Toung v. Chicago, B. & Q R. 
Co, 194 NW. 460, 110 Neb. 462— 
Mayhall & Neible v. Chicago, B. & 

Q. R. Co., 186 N.W. 326, 107 Neb. 
68, error dismissed Union Stock 
Yards Co. of Omaha v. Mayall & 
Neible, 43 S.Ct 699, 262 US. 781, 
67 LEd 1205. 

N.J —^Evening Times Printing & 
Publishing Co v. American News¬ 
paper Guild, 4 A 2d 304, 125 N J. 
Eq 40—Ex parte Welsh, 116 A 23. 
93 NJEq. 303 

Okl.—Johnston v. American Finance 
Corporation, 79 P.2d 242, 182 Okl. 
667. 

Tex—^Freeman v. W. B Walker & 
Sons, Com.App, 212 S.W. 637, mod¬ 
ifying, Civ.App, 175 SW. 1133— 
Texas & P. Ry Co. v Heathington, 
Civ App, 116 ■S.W.2d 496. 

16 C J. p 116 note 193—86 C J. p 694 
note 30 [a]. 

Statute must be strictly interpreted 
and applied 

La —Horlman-Salmen Co v. Con¬ 
tinental Casualty Co., 129 So. 616, 
170 La. 879. 
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fees be not taxed as costs.^® Where attorney's fees 
are allowable only for services m procuring the dis¬ 
solution of a writ, they are not allowable for pros- 
ecuting^O or defending^i an action, nor where there 
is a trial or hearing on the merits,®^ Under some 
statutes, to be entitled to attorney’s fees as costs 
plaintiff must obtain judgment for the full amount 
of his claim as presented for payment.®* To justify 
the taxation of the fee there must be an appearance 
by the attorney,®^ and, ordinarily, the fee is not 
allowed for appearance on collateral proceedings in 
the suit;®5 but it may be allowable for services in 
a suit which, although ancillary to another suit, is 
none the less a separate action.®® 

b. To Whom, and for Whose Services, Allow¬ 
able 

An allowance of an attorney’s fee Is made to a party, 
and not to his attorney, and ordinarily only to the pre¬ 
vailing party. The person for whose services the al¬ 
lowance Is made must be an attorney; and according to 
some, but not other, authorities he must be admitted and 
licensed in the state and not be a party to the suit. 

, Unless made under a statute expressly providing 
for allowance and taxation directly to the attorney, 
an allowance of attomey^s fees, under statute or 
otherwise, must be and is an allowance to a party 
and not to his attomey.®^ Ordinarily, the fees are 
allowed and Uxed only in favor of the prevailing, 
and against the defeated, party,®* but under au- 
.thority conferred by a statute, they may be taxed 
•against either party or apportioned.®® 

Fees cannot be allowed for the services of an 


attorney employed by another attorney without au- 
thority.i The federal statutory docket fee will not 
be taxed for an attorney not admitted to the federal 
bar,® and under some state statutes recovery can¬ 
not be had by a litigant for the fees of a nonresident 
attorney not admitted and licensed in the state;* 
but it IS no objection to the taxation of an attorne/s 
fee, under an agreement therefor, that the attorney 
is from another state and is not a licensed attorney 
of the state.*^ 

Person acting as own attorney. A person who 
is not an attorney and conducts his own suit in 
person is not entitled to attorney's fees.® There 
is a confHct of authority as to whether an attorney 
conducting a case in his own behalf is entitled to 
tax fees therefor as costs, some decisions holding 
that he is not,® others, that he is entitled to the 
same taxable costs as if he had conducted the ac¬ 
tion as attoimey for another,*^ and others, that he 
may tax attorney’s fees as in other cases, except a 
retaining fee.® 

c. Necessity of Trial or Hearing 

A trial, trial before a Jury, or fbial hearing of the 
cause Is necessary to warrant the taxation of a statu¬ 
tory attorney’s fee In some Jurisdictions. 

Under a few state statutes, there exists a right 
to an attorney’s fee where there is a trial,® or a 
trial before a jury;^® and under the federal statute, 
28 U.S.C.A. § 572, a docket fee is taxable and al¬ 
lowable to attorneys on a final trial before a jury^l 


89. Mo.—^Bruegg© v State Bank of 
Wellslon, 74 SW.2d 836. 

90. La.—Jackson v Bouanchaud, 
150 So. 5C7, 178 La 26—^Houston 
Oil Terminal Co v City of Shreve¬ 
port, 136 So. 29, 172 La 994—State 
ex rel. Landry v. Morning Star 
Benevolent Ass’n, 132 So. 159,. 16 
LaApp 419—Codifer v. Holds- 
worth, 7 LaApp 396. 

91. La.—Grapico Bottling Works v. 
Liquid Carbonic Co., 118 So. 464, 
168 La. 1067 

92. La —Pellachino v. Cryer, App, 
160 So 167. 

93. Tex.—^Texas & P. By. Co v. 
Beck-Mattox Brokerage Co, Civ. 
App., 279 S.W. 289—Texas South¬ 
eastern R Co V. Brown, Civ.App., 
186 SW. 273. 

94. Mich.—^Brown v. Blanchard, 40 
Mich 61. 

-jj.y.—^People v. Steuben C. PL, 12 
‘ Wend 200. 

Wis.—^Duncan v Erickson, 61 N.W. 
1140, 82 Wis. 128. 

95. Md.—^Dodge V. Stanhope, 55 Md. 
118. 


Corporation v. Wood, DCKy, 20 
F.Supp. 662. 

97. Mass—^Kirwm v. Attorney Gen¬ 
eral, 175 NB 164, 276 Mass. 34 

Mo —Bruegge v State Bank of 
Wellston, 74 SW2d 836. 

98. Ark—Swetcoff v. Pelts, 126 S 
W2d 468, 197 Ark, 876. 

Cal —^McArthur v. John McArthur 
Co, 179 P. 700, 39 Cal.App. 704 

La —Sample v, Louisiana Oil Re¬ 
fining Corporation, 111 So. 386, 162 
La. 941 

NJ.—Sparks v. Ross, 88 A. ^14, 82 
N J.Bq. 121—^Rushmore v Rush- 
more, 174 A 469, 12 NJMisc 675, 
affirmed 176 A 142, 117 N.JEq. 
461 

Okl—Oklahoma Farm Mortg. Co v. 
Cesar, 62 P 2d 1269, 178 Okl 461 

99 . N.C—In re Slade’s WilL 199 S. 
E. 290, 214 17,0 861 

1. La—Suthon v Terrebonne Trap¬ 
pers' Ass'n, 3 La.App. 641. 

2. U.S—Goodyear Dental Vulcanite 
Co. V. Osgood, C.CMass, 10 F.Cas 
No.5,694, 2 Bann. & A* 529, 13 Offi 
Gaz. 326. 

3. Mont —^VaiU v. Northern Pac. 
By. Co.. 213 P. 446, 66 Mont. SOL 

460 


4. Mo—^Baldauf v. Peyton, 116 S 
W 27, 136 Mo App 492. 

5. TT S —Qcrse v, Parker, O C.I11, 
36 F 840 

NT—Stewart v. New York Ct. C 
PL, 10 Wend. 597—Verplanck v 
Mercantile Ins Co., 1 Edw. 46 

16 C J. p 116 note 6. 

6. Ill—Willard V Bassett, 27 Ill 
37, 79 AmD. 393 

N.J.—Ordinary v Connolly, 72 A 868, 
76 NJBq 621, 138 Am.S.R. 677. 

16 C J p 116 note 6. 

7- N.Y—^Rutherford v. Semenza, 254 
NTS. 876, 142 Misc. 631. 

15 C.J p 116 note 7 

8. NJ.—Henn v. Clifford J. Heath, 
Inc, 139 A 406, 407, 101 NJ.Bq 
347, citing Corpus Juris, and af¬ 
firmed 141 A. 769, 102 N.J.Eq 596. 

16 C J p 116 note 8. 

9- Md—Cornblatt v. Bloch, 108 A 
137, 132 Md. 44—Hammond v. 

American Exp Co., 68 A 496, 107 
Md. 295. 

10. Wash.—^ICipQi];>le v. Kimble, 44 P. 
866, 14 Was:ti. 869. 

11. U S —Williams v. Morrison, 

C Mo , 32 F 682—The Bay City, 
C.hCich., 3 F. 47, 2 Flipp. 708. 


96. U.S.—Reconstruction Finance 
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or on a final hearing in equityi^ or admiralty, see 
the title Admiralty § 200 b (2), There is consider¬ 
able difference of opinion as to what constitutes a 
final hearing within the latter stetute, some deci¬ 
sions holding that any order or determination re- 
sultmg in a final disposition of the cause is a final 
hearing,^® and others holding that there is a final 
hearing only when some question of law or of fact 
has been submitted to the court requirmg not formal 
action merely but consideration, that is, the sub¬ 
mission of it to the court in such shape as the par¬ 
ties choose to give it, with a view to a determina¬ 
tion whether plaintiff or libelant has made out the 
case stated by him in his bill or libel, on the ground 
for the permanent relief which his pleading seeks, 
and on such proof as the parties place before the 
court,^^ The statute does not authorize taxation 
of a docket fee where the suit is dismissed without 
trial^® for want of prosecution or on complainant’s 
motion,where a demurrer is overruled and de¬ 
fendant is given leave to answer,!*^ or where the 
cause IS settled before submission in accordance 
with a stipulation.^^ So, the statute does not au¬ 
thorize taxation where, on a trial by a jury, the j’ujry 
disagrees,!® or verdict is entered by consent given 
before the trial,®® or where in an action at law a 
jury has been waived.®! Furthermore, taxation of 
the fee is not authorized on a hearing on a motion 


to set aside service of process,®® nor on a reference 
to a master in a suit in equity under an interlocutory 
order before a final hearing.®® 

d. Number of Fees Taxable 

The authorities are not in accord as to whether 
more than one attorney’s fee Is taxable where there are 
several parties on the same side, several trials of the 
same cause, or a consolidation or trial together of sev¬ 
eral suits or claims. 

It has been held that only one attorney’s fee is 
taxable,®* regardless of the number of trials or 
hearings,®® and of the number of parties on the same 
side,®® and even though several actions to enforce 
separate claims are consolidated,®*^ two causes of 
action are joined in one petition,®® or a final decree 
against a surety is rendered after a final decree 
against the prmcipal.®® However, it has also been 
held proper to tax several attome 3 r’s fees where 
there are several trials of the same cause,®® where 
the interests of several defendants are separate, 
and it is necessary to mterpose separate answers,®! 
or where several suits or claims are consolidated 
or tried together,®® at least where the claims repre¬ 
sent distinct causes of actions in different par¬ 
ties®® or separate verdicts are returned.®* It has 
been further held that where several suits by the 
same plaintiff against different defendants are sub- 


IS. U.S —Recox^stnictlon Finance 

Corporation v Wood, D.CKy., 20 
F.Supp 652 

13. IT S —Carter v. Sweet, C C Cal, 
84 F 16—Greener v Steinway, C, 

' C N T., 48 F 708 
16 C J. p 118 note 36. 

Decree taken pro oonfeMo 
U S —^Peerless Lisrht Co. v Leviton, 
DC.NT.. 247 P. 606—Andrews v 
Cole, CCN.T., 20 F 410. 

Order remamfllng oaiura^ erroneous¬ 
ly removed to a federal court, to the 
state court is in the nature of a final 
judgment and authorizes the allow¬ 
ance of a docket fee.—Acker v. 
Charleston & W. C, R. Co, CCS C., 
190 P. 288—^Riser v Southern R. Co, 
CCSC, 116 P. 1014—16 CJ p 119 
note 47 

14. XT S —^Peck, Stow & Wilcox Co 
V Pray, CCConn, 92 P 947— 
Kaempfer v Taylor, CCConn, 78 
F 796. 

16 C J. p 118 note 37. 

15. US —The Carnia, DCN.T., 1 P 
Supp. 219. 

18. U S — ^New York Belting & 
Packing Co v New Jersey Car- 
Spring & Rubber Co, Cp.N.Y., 82 
F 766—^Ryan v. Gould, C.C.N.T., 32 
P ,764 

16 C J. p 118 note 38;. 

17< U S '^-AdcLean v. Claxk, C.C. 
Mich,'23 F 861. 


IB. U.S.—Howler v. Chicago, M & 
St P. R. Co, CCIowa, 166 P 
828. 

19- US—Cleaver v. Traders’ Ins. 
Co., aCMich, 40 P 863—Strafer 
V. Carr, D C.Ohlo, 6 F 466 
flO. U S.—Warner v. Liquid Carbomc 
Co, DCGa., 270 F. 294. 

31- U.S-^ones v. Schell, aC.NY., 
18 P Cas.No.7,498, 8 Blatchf. 79. 

32. US—^Michigan Aluminum Fdy. 
Co v. Aluminum Co., C C Mich., 190 
F. 908. 

83. US—Doughty v West, Bradley 
& Cary Mfg. Co., CCN Y, 7 PCas. 
No. 4,030, 8 Blatchf. 107, 4 Fish. 
PatvCas 318 

Special master In chancery is not 
“referee” within meaning of statu¬ 
tory provision for a fee on a trial 
before referee—Central Trust Co v. 
Wabash, St. D & P. R. Co., aCMo, 
32 F 684 

24 . Me.—^Reed v Reed, 108 A. 103, 
118 Me 821 

N J—BCenn v. Clifford J Heath, Inc., 
139 A. 406, 101 N JPq. 347, affirmed 
141 A 769, 102 N.J.Ea 696, fol¬ 
lowed in Burr v Oontenti, 141 A 
769, 102 NJBq. 697, 

25. Wash.—Child v. Hill, 288 P. 
1076, 165 Wash. 183. 

15 C.J. p 117 note 18, p 119 notes 
60, 51. 


2a Or—Watson v. Jantzer, 47 P.2d 
239, 151 Or 1. 

16 C J. p 117 note 16. 

87. Wis —Allis V. Meadow Spring 
Distilling Co.. 29 N.W. 643, 30 N. 
W. 300, 67 Wis 16. 

88. Ky.—Stemmel v. Waters, 2 Ky. 
Op 211. 

89. US.—Dedekam v Vose, CC.N, 
Y., 7 P.Cas.No 3,730, 3 Blatchf. 77. 

aa U S.—^American Diamond Rock- 
Boring Co V. Sheldon, CC.Vt., 28 
F 217—Wooster v. Handy, CC,N. 
Y., 28 P. 49, 23 Blatchf 112— 
Schmieder v. Barney, C C N.Y., 7 
F 461. 

16 C.J p 119 note 49. 

31. N.Y—Walker v. Russell, 7 Abb. 
Pr. 452 note, 16 HowPr. 91. 

Wis—^Adams v, Beloit, 81 NW. 869, 
106 Wis 363, 47 LR.A. 441. 

16 C.J p 117 note 17. 

32. U.S —Goodyear Dental Vul¬ 

canite Co V Osgood, CCMass., 10 
F Cas No 6,694. 

NY—^Mintum v Main, 4 NY.Super. 
737. 

16 C.J p 116 note 9. 

33. U S.—^Title Guaranty & Trust 
Co V. Crane Co., Wabh, 81 S.C#L 
140, 219 U S. 24, 66 L Bd 72, affirm¬ 
ing 163 F. 168, 89 CC.A. 618., 

34. U.S.—U. S. ;v. Venabie* Ccngtr. 
Co.. aCGa., 168 P. 8«a‘) q .t ? V 
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mitted to referees who are to render a final award, 
an attomey^s fee of a designated amount is allowable 
in each of the original cases, under a statute allow¬ 
ing such fees to be taxed in each case submitted to 
a referee;® 5 and that a statutory prohibition against 
the taxation of attorneys' fees in several suits, 
where a joint suit could have been brought against 
all, is applicable to plaintiff's attorneys alone, and 
not to defendants or their attorneys, who had no 
control in bringing the suits.®® 

e. Amomit Taxable 

The amount allowed as an attorney's fee should be 
reasonable. In view of the work done and the amount re¬ 
covered, and It should not exceed any limitation Im¬ 
posed by contract or statute. In arriving at the amount, 
the court may hear evidence, but need not do so where 
none is offered and it has knowledge of the services and 
their value. Even where attorneys do testify, the court 
is not bound by their opinions. 

In determining the amount and items recoverable 
as attorney's fees consideration will, of course, be 
given to the statutes or stipulations of the parties 
authorizing their allowance.®^ Although there is 


some authority to the contrary,®® if a specific 
amount is prescribed by statute, the court cannot 
allow a greater sum;®® but if more than the 
amount prescribed by statute is taxed, the error 
is cured if the excess is remitted before appeal.-*® 
Likewise, if there is an agreement to pay a certain 
amount, that amount limits the allowance, and it 
cannot be increased, although if unreasonable it 
may be diminished.'*^ In no event will an amount 
larger than what is actually expended be allowed, 
notwithstanding ^ stipulation, where a statute so 
provides.*® If the amount is not prescribed by 
statute or agreement, the court has the power, with¬ 
in the limits of judicial discretion, to fix the amount 
of the attome/s fees ;*® and unless it is shown that 
the court has abused its discretion the reviewing 
court will not interfere.**' The amount allowed 
should be fair and reasonable,*® in view of the char¬ 
acter and amount of the work done, the time re¬ 
quired therefor, the amount of money or value 
of property involved in the litigation, and the 
amount of the judgment recovered.*® The amount 
allowable is not necessarily the same as that pay 


35. us—Switzer v. Home Ins. Co., 
CCMiss, 46 F. BO. 

35. Pa’—Columbia Bank, etc, Co. v. 
Haldeman, 8 PaL.JR 167 

37. Wis—^HiU V. Durand, 15 NW, 
890, 58 Wis. 160. 

Agr^mauent for poroentafira 
Under sale contract provldingr that 
if claim arismsr from buyer’s failure 
to accept ffoods should be placed with 
attorneys for collection, buyer should 
pay ten per cent on contract price of 
sroods aa attorney’s fees, such fees 
should be computed only on the actu¬ 
al amount sought for the breach.— 
Early-Foster Co. v. M, M. Graves Co., 
Inc, TexCivApp., 201 S.W. 214, dis¬ 
missed for want of jurisdiction. 

38. H.H—Jacques v. Manchester 
Coal, etc, Co,. 100 A. 47. 78 N.H. 
248 

Xn certain, classes of oases, coun¬ 
sel fees other than statutory costa 
have been allowed; but in a case 
falling within none of these classes, 
a party is limited to the attorney’s 
fee allowed by statute to be t^ed 
as costs —Guay v. Brotherhood Bldg. 
Ass’n, 177 A 409. 87 H.H. 216, 97 A. 
L.R. 1063. 

39. Mass.—^Fuller v. Trustees of 

Deerfield Academy and Dickinson 
High School, 147 NE 878, 252 

Mass. 258. 

15 C.J. P 117 note 21. 

4a Wxs.—Duffy V, Backey, 82 N.W. 
54, 68 Wis. 380. 

41. Da.—Jones v Metropolitan Life 
Ins Co., App., 167 So. 147. 

16 C.J. p 118 note 88. 


Frima fade^ counsel fee agreed on 
by parties to obligation will be re¬ 
garded as reasonable, but subject, 
nevertheless, to court’s control which, 
on proper objection and showing, 
will permit only payment of rea¬ 
sonable sum measured by facts and 
circumstances —^Petitions of War¬ 
rington, Del. Super., 179 A. 505. 

42. Iowa.—White v. Ducas, 46 Iowa 
819 

43. Ark—'^tna D. Ins Co. v. Tay¬ 
lor, 193 S.W. 640, 128 Ark. 156. 

16 C J. p 117 note 28. 

44. Porto Rico.—CapO v. Fern&ndez, 
16 Porto Rico 382. 

45. US —EBusiness Men’s Assur. Co. 
of America v. Campbell, C C.A. 
Neb., 18 F.2d 223. 

Kan.—^Elliott v. Crystal Springs Oil 
Co., 187 P. 692, 106 Kan 248 
N.C —^Hood ex reL North Carolina 
Bank & Trust Co. v. Cheshire, 189 
S B 189, 211 N.C 108. 

AUowanoes hdd reasonable or not 
encesslva 

Da.—Southland Inv. Co v. Michel, 
App, 150 So 681—W. F. Taylor 
Co. v. Campisi, 128 So 706, 14 Da. 
App 210. 

N C —^Hood ex reL North Carolina 
Bank & Trust Co. v. Cheshire, 189 
S.B 189, 211 N.C 103 
Wash —^Maryland Casualty Co. v 
City of Tacoma, 90 P 2d 226. 

16 C J p 117 note 23 [a]. 

Allowances held exeesstve 
Mich—^Nordberg v. Todd, 236 N.W. 
826. 254 Mich. 440. 

N.J.—Whitfield V Kern, 6 A 2d 471. 
125 N J Bq. 611—Hooper v. William 
P. Daytham & Sons Co., 199 A. 51, 
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123 N J Eq. 596—^Barr v. Borough 
of Belmar, 179 A. 31, 118 N.JEq. 
279, modifying 174 A. 844, 116 N 
J.Eq. 466. 

S.C.—State V. Broad River Power 
Co, 162 SB. 74, 164 SC. 208. 

4a U.S.—^Hodgman v. Atlantic Re¬ 
fining Co., D.CDel., 8 F.2d 777. 
Neb.—^Nye-Schneidei^Powler Co. v. 
Chicago & N. W. Ry. Co., 179 N.W. 
503, 105 Neb. 151. 

Tex.—Gulf, C. & S. F Ry. Co. v. 
Pearlstone Mill & Elevator Co.,* 
Com App., 63 SW*2d 1001, revers¬ 
ing, Civ APP, 37 S.W2d 299. 

Wash —^Maryland Casualty Co. v. 
City of Tacoma, 90 P.2d 226. 
Probability of collection of Judg¬ 
ment IS sometimes considered.—^Boyd 
County V. Cisco, 35 S.W.2d 849, 237 
Ky. 634, 

Xn. fixin g fees of several attorneys 
at conclusion of protracted litigation 
over estate of decedent, court is not 
required to go back and determine 
fees of attorneys long since deceased 
nor of attorneys who have had noth¬ 
ing to do with case for ten or twelve 
years. Where it appears that amount 
of work actually done has been 
about the same on both sides of case, 
fact of payment of fees to any at¬ 
torney connected with case should be 
taken into account The fact that 
there may not be enough money left 
in estate to pay fees and that some 
attorneys may have been paid on one 
side, should not be permitted to in¬ 
crease amount to be paid to attor¬ 
neys on other side.—^Weichold v. 
Day, 78 P 2d 361, 147 Kan, 662, de¬ 
nying rehearing 76 P.2d 784, 147 
Kan. 867. 
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able by the* client to the attorney or recoverable by 
the attorney from the client.^7 The test or standard 
sometimes applied is the compensation paid to pub¬ 
lic oflScers for services of a similiar nature.^^ 
The trial court should not fix the amount of attor¬ 
ney’s fees in antiapation of a possible or probable 
appeal or writ of error but after an appeal has 
been taken, the judgment reversed, and the case 
remanded, it should consider the work involved in 
preparation and presentati<Mi of the case in the ap¬ 
pellate court.50 

In fixing the amount to be awarded, the court is 
not bound by the opinions of attorneys as to the 
value of the services,but to a certam degree 
should exercise its own judgment as to their 
value,52 since it has the requisite skill and knowl¬ 
edge to form a reasonably correct idea as to what 
is a fair and reasonable compensation.^^ It is, of 
course, competent for the court to hear evidence 
in determining what would be just and reasonable,®^ 
and according to some decisions, it must do so;®® 
but, according to other decisions, this is not neces¬ 


sary®^ where no evidence is offered®*^ and the court 
is familiar with the facts.®® 

Interest on attorney's fees sought to be recovered 
cannot be awarded where there is no proof that the 
fees have been paid or interest has been claimed.®® 

§ 219. Demonstrative Evidence, Experi¬ 
ments, SurvtySy and Views 

a. Maps, surveys, and plats 

b. View 

c. Models 

a. Maps, Surveys, and Flats 

Except as they are authorized by express statutory 
provisions, the cost of obtaining maps, surveys, and 
plats for use on the trial are not generally allowed as 
taxable costs, unless they were ordered by the court. 

The cost of a survey which has no influence on 
the question before the court,®® or which was not 
used on the trial,is not taxable in favor of the 
prevailing party; and according to the weight of 
authority the expense of procuring surveys, maps, 


«r. Maas.—^Lewis v. National Shaw-1 
mut bank of Boston, 21 N£3.2d 2S4 
—^Boynton v. Tarbell, 172 N. B. 840, | 
272 Mass. 142. 

48. Mass.—^Lewis v. National Shaw- 
xnut Bank of Boston, 21 NB 2d 264 
—Boynton v. TarbeU, 172 N.B 840, 
272 Mass. 142. 

49. Fla.—National Union Fire Ins 
Co of Pittsburg, Pa., v. Cone^ 86 

So. 918, 80 Fla 265. 

50. Va.—^Virginia Electric & Power 
Co. v. Mitchell, 167 SB. 424. 169 
Va. 856, supplementing 164 S B. 
800, 169 Va. 855. 

61. U.S.—Clarke v. Hot Springs 
Electric Light & Power Co., CCA. 
Wyo, 76 F 2d 918, certiorari denied 
56 set. 147, 296 U.S. 624, 80 1m 
Ed. 704 

Ill.—BeaU V. Robinson, 91 IlLApp. 
247. 

La.—Southland Inv. Co. v. Michel. 
App, 160 So. 581. 

69. IlL—Colton V. Coffey, 187 IlL 
App 558. 

B3, Ill.—^Beall v. Robinson, 91 Ill. 
App 247. 

64. Ohio —Wiler v. Liogan Nat Gas, 
etc., Co., 27 Ohio Cir-Ct 267. 

No eoatroveoray 

Where testimony was submitted 
by plSJLntiff relative to the reason¬ 
ableness of the fees prayed for, and 
no* counter testimony was presented, 
nor the reasonableness of the claim 
questioned, the court may allow the 
fees as prayed.—^Lothrop v. Spokane, 
P. & S. Ry Co, DC.Or. 10 F.2d 226, 
reversed on otber grounds, C.CA, 
Southern Pac. Co. v. Lothrop, 16 F. 


2d 486, certiorari denied Lathrop v. 
Southern Pac. Co, 47 S Ct 336, 273 
US. 742, 71 LEd. 869, Lathrop v 
Spokane, P. & S R. Co , 47 S.Ct 386. 
278 US. 742, 71 L.Ed 869, and La¬ 
throp V. Oregon-Washington R. & 
Nav. Co., 47 S.Ct 386, 273 U.S. 742, 
71 L.Ed. 869. 

STnmber of wltueasM 

On a motion to tax attorney's fees 
as costs, it is improper for court to 
limit number of witnesses which may 
be called by defendant to particular 
number, where those witnesses who 
are called by such defendant appear 
to be hostile.—Chicago Sanitary Dist. 
V. Curran, 132 IlLApp. 241. 

65. OkL—Holiday Oil Co. v. Smith, 
228 P. 776, 100 Okl. 172—^Holland 
Banking Co. v. Dicks, 170 P. 25 S, 
67 Okl. 228. I 

15 C J. p 118 note 29. 
NotwlihstandJoig coort^s special 
knowledge 

A litigant on whom statute confers 
right to attorney’s fee must allege 
amount claimed and offer evidence in 
support of allegation, notwithstand¬ 
ing that court has special knowledge 
of the subject.—State v. Ganong, 184 
P. 283, 98 Or. 440. 

Proof as to xecuionable value held 
neoessavy 

US.—^England v. Commercial Bank 
of New Madrid, Mo., 242 F, 813, 
155 C.CA. 401. 

Tex—^Power v City of Breckenridge, 
Civ-App, 290 S.W. 872. 

SSb US—Fomo V Coyle, C.CA 
Alaska, 75 F.2d 692—Associated 
Mf rs. Corporation of America v De 
Jong, C.CAlowa, 64 F.2d 64. 
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Wash—Sherwood v. Wise, 282 P. 309, 
182 Wash. 296, 42 A.L.R 1219, re¬ 
versing 227 P. 828, 130 Wash, 381. 
Trial oourt may act on. Its own 
knowledge concerning value of at¬ 
torney's services, and may award fee 
without taking evidence.—Stanolind 
Oil & Gas Co. V Guertzgen, C C.A. 
Mont., 100 P2d 299—Globe Indemni¬ 
ty Co. V. Sulpho-Saline Bath Co., C- 
C.A-Neb, 299 F. 219, certiorari de¬ 
nied 45 set. 92, 266 U.S. 606, 69 L. 
Ed. 464. 

57. Iowa.—^Huml v. Sioux City 
Stock Yards Co., 114 NW. 1074, 
138 Iowa 475. 

68. Neb —City of Scottsbluff v. 
Southern Surety Co., 246 N.W. 346, 
124 Neb 260. 

Services in, presence of couart 
Ean.—State v. Glass, 160 P. 1145, 
99 Ean. 169. 

La—Templeman v. Sinnot, 9 La.A., 
Orleans, 305. 

General knowledge and judicial no¬ 
tice 

Where no formal proof of value of 
services is presented, court should 
allow reasonable sum based on its 
judicial notice of services performed 
and on its own general knowledge of 
value thereof.—Elliott v. Crystal 
Springs Oil Co, 187 P. 692, 106 Ean. 
248 

69. Ala.—^Maryland Fidelity, etc., Co 
V Art Metal Conatr. Co., SO So 
186, 162 Ala 828 

60. Ey.—Hampton v. Eubank, 4 J.i’. 
Marsh 684. 

61. N.H.—Ela V. Enox, 46 N.H.<16, 

88 Ain.D. 179. ^ 
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plats, plans or photographs is not taxable as costs, 
unless there is clear statutory authority therefor,®^ 
although in a number of jurisdictions, apparently 
without reliance on any statutory provision, it 
has been held that where a survey has been ordered 
by the court the expense thereof is taxable as 
costs and in at least one jurisdiction it has been 
stated that a departure from the general rule that 
taxation of the cost of charts is not permissible 
without preliminary authonzation by the court 
is not justified where a plain need for the charts 
does not appear.®^ In some jurisdictions, un¬ 
der express statutory provisions therein, expenses 
of this character are taxable as costsand it may 
be the province of the trial court to determine 
whether they constitute disbursements “necessarily 
paid or incurred.”®® The expense of obtaining 
photostats necessarily obtained for use on the trial 
of the case may be taxed as costs ®'^ Under a stat¬ 
ute providing that charges for copies of documents 
or papers shall not be taxed without an ajSidavit 
that such copies were necessarily obtained for use, 
an aflSdavit that the expense of ^rawing and engrav¬ 
ing a map is “necessary to the proper preparation 
of this case for hearing” is not sufiiciently specific.®® 

What costs taxable. Where the cost of maps used 
in evidence is taxable, the successful plaintiff m 
one of several cases where the maps were used is 
not entitled to tax as costs therefor more than his 


proportionate share, where he did not show that he 
paid more than such share®® Where there are 
several cases all depending on the same location, 
costs can be taxed for only one plat;*^® nor can 
costs be taxed for the surveyor’s representation of 
separate tracts on his plat, where they are no part 
of the land claimed by the parties and are mere¬ 
ly put down on the plat as boundaries or evidences 
of the identity of the location Where a statute 
provides for the costs of any actual and reaso-nable 
expense of one survey made by one' surveyor and 
one assistant, if proved as a necessary disburse¬ 
ment the costs taxed may cover necessary expense 
in addition to the mere per diem of the surveyor 
and the assistant, but it is limited to that *^2 A 
judgment allowing the expense of making a plan to 
be taxed as costs will not be reversed on the ground 
that the allowance is unreasonable, where no wit¬ 
ness estimated the value of the plan at less than the 
amount allowed.*^® 

b. View 

Unless authorized by statute the cost of a view 
may not be allowed as a part of the taxable costs 

In the absence of statute authorizing it the cost 
of a view is not taxable as costs,and must be - 
paid by the party applying for it, even though the 
trial is postponed on the affidavit of another party 
after the view was taken.^® The cost of viewing 
the ground by the jury will be allowed in the fed- 


62. Minn—^Martin v. Minneapolis & 
St L H Co. 163 N.W 988, 138 
Minn, 40 

NH—Ela V. Knox, 46 NH 16, 88 
Anci.D 179. 

Wash—^Perlus v. Market Inv, Co, 
* 164 P. 66, 95 Wash. 484. 

15 C J. p 124 note 61 
TOnp 

Cost of map used as an exhibit, 
which was not prepared at the re¬ 
quest of, or under the direction of, 
the Inal court nor by stipulation of 
the parties, but was made at the sole 
instance of the prevaillngr party, 
should not be taxed as costs--‘Crab- 
tree V. Houghton, 214 P. 846, 191 
Cal. 38 

X-zoy photogzaphs 

The losing party Is not liable for 
expenditures incurred by the plaintiff 
for X-ray photographs taken for the 
purpose of showing the nature and 
extent of his injuries —Martin v. 
Minneapolis & St L. R. Co, 163 N 
W. 983, 138 Minn. 40. 

Bvldenoe for oils party only 

In action to determine title to land 
in stipulation provided for 

admission of map as marked by sur¬ 
veyor, as part of plaintilTs evidence, 
only aa showmg simply thq claims of 
the plaintiff without preju^ce to any 


claims of defendant concerning mat¬ 
ters covered by map, the charge made 
by surveyor for drawings was not 
properly assessed as costs —Craig 
V. Leonard, 232 P. 236, 117 Kan 
376. 

65, Or—^Morgan v. Cleloha, 146 P. 
1063, 74 Or 468 

16 C J. p 124 note 62. 

64. XT S —^Raffold Process Corpora¬ 
tion V Castanea Paper Co, DC 
Pa, 26 F Supp. 693. 

66, Wis—^Dunbar v. Montreal Riv¬ 
er Lumber Co, 106 N.W. 389, 127 
Wis 180, 

15 aJ. p 124 note 63. 

66. Minn.—Salo v Duluth & I. R 
R, Co, 146 NW. 114, 124 Minn 
361 

15 C.J p 124 note 64. 

67. Expense of photostats held tax- 
able 

(1) Expenses of photostats of ex¬ 
hibits.—Hodgman v Atlantic Refin¬ 
ing Co., DC Del, 8 P.2d 777—^Hayes 
V Surface Combustion Corporation, 
D.C.N.T., 26 P.Supp. 616. 

(2) The cost of photostats of ref¬ 
erences and of translations of the 
same.—^Raflold Process Corporation 
V. Castanea Paper Co., D.CPa., 26 
P.Supp. 698. 


(3) The cost of photostats of pa¬ 
pers which are a necessary part of 
the evidence in the case —Gabon 
Iron Works & Mfg. Co v. Beckwith 
Machinery Co., D.C.Pa., 26 F Supp. 
591. 

68, Mich —^Maxwell v. Bay City 
Bridge Co, 61 NW. 963, 964, 42 
Mich. 67. 

69. Minn—Salo v. Duluth & I R. 
R Co, 146 NW. 114, 124 Minn 
361. 

7a S.C—^Kershaw v. Starnes, 26 S. 
C.L 73. 

7L S.C.—^Kershaw v. Starnes, su¬ 
pra 

72. Wis—^Dunbar v. Montreal Riv¬ 
er Lumber Co., 106 N.W. 389, 127 
Wis 130. 

Expenses not Included 

Neither the' wages nor expenses of 
axmen, chainmen, cooks, or flagmen 
in addition to the one assistant can 
be included in the. costs.—^Dunbar v. 
Montreal River Lumber Co, supra. 

73. La.—Surgi v. Roselius, 14 La 
Ann. 263: 

I 

7a Mont.—^Dewell v. Northern Pac. 
Ry. Co., 170 P.' 763, 54 Mont 360. 

78. N.J.—Miller v. Reed, 4 N.X 
liaw 850. 
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eral court, where the procedure of the state courts 
of record within the district is to allow such costs.76 

c. Models 

In general the cost of preparing models used at the 
trial may not be taxed as part of the costs, unless au¬ 
thorized by statute. 

The necessary expenses of preparing models used 
at the trial to illustrate the evidence and conten¬ 
tions of the parties are not taxable as costs, unless 
authorized by statute,^7 and they are not to be con¬ 
sidered as maps so as to fall within the provision of 
a statute authorizing a party to include in his bill 
of costs the reasonable expenses for making a map 
or maps if required and necessary to be used on trial 
or hearing.78 

§ 220. Documentary Evidence 

Costs cannot be taxed for documentary evidence not 
needed or admissible in the cause; and although there 
IS some authority which holds copies of deeds and other 
documents used on the trial never to be taxable, other 
authority, especially under statutes so authorizing, holds 
the cost of documents and copies of papers necessarily 
obtained for use on the trial, to be taxable. In general 
the cost of copies of the testimony ts not taxable unless 
fchorized by statute. 


Costs cannot be taxed for papers iK)t needed in a 
cause,-78 for copies of papers which, under the is¬ 
sues, could not be used,^0 in some jurisdictions 
for copies of papers not actually used on or in the 
trial or final hearingnor for papers which must 
be presumed to be in the possession of the party 
producing the copies.®2 in some jurisdictions it is 
held that the expense of copies of deeds and other 
documents used on the trial is never taxable. 88 
In other jurisdictions, however, costs of copies of 
certain papers have in a proper case been held tax¬ 
able and that too although before trial, but sub¬ 
sequent to the obtaining of the copies, an agreement 
was made as to the facts shown by the copies.S8 
A statute allowing taxation of fees for copies of 
papers necessarily obtained for use on trial covers 
copies necessarily used for the preparation of a de¬ 
fense even though not introduced in evidence,^® 
but does not include copies of papers obtained for 
use on interlocutory or incidental motions or hear¬ 
ings 87 A statute authorizing the court to tax as 
jcosts the reasonable expenses of proving the gen¬ 
uineness of documents material to the trial which 
the adverse party ought to admit is constitution- 
al.88 


76- US—^Huntress v. Epsom, C.CJ^. 

H, 15 F. 732 ! 

77. Mont—^Montana Ore Purchasing 
Co V Boston & M. Consol. Copper 
& Silver Min. Co.. 70 P. 1X14, 27 
Mont 288. 

78- Mont—Montana Ore Purchasing 
Co V Boston & M. ConsoL Copper 
& Silver Min. Co., supra. 

79. Conn.—^Marshall v. Martin, 189 
A 348, 107 Conn 32. 

15 C.J p 123 note 44. 

Waiver of objection 

Plaintiff objected to paying for 
the transcript because defendant had 
a right to. and could have produced, 
the original record, 'thereby saving 
plaintiff the unnecessary cost of a 
copy. It was held that, as plaintiff 
did not complain of this matter on 
the trial, and as the transcript was 
filed on her motion and read without 
exception or objection, the ruling of 
the court in taxing the costs should 
not be disturbed-—^Blocker v. Owens¬ 
boro, 110 SW. 369. 129 Ky 76, 83 
KyL. 478. 

80. Wash.—^Perlus v. Market Inv 
Co, 164 P 65, 95 Wash. 484 

City ordinance 

Cost of certified copy of city ordi¬ 
nance which was not pleaded so that 
it could not be introduced in evidence, 
18 not taxable-—^Perlus v. Market 
Inv. Co, supra. 

81. U.S—^Kaempfer v. Taylor; CC 
Conn., 78 P. 795. 

88. U.S,—^Ford V. I40uisville. N. O, 
& T. R. Co., C.C.Miaa> 46 P. 210. 

20 0J.S.-30 


83. Pa.—Christmas y. Biddle, 1 
Phila 68. 

15 C J. p 123 note 48. 

84. Tenn.—Smith v. Hutchison, 58 

SW 226, 104 Tenn 894. 

15 C J. p 123 note 49. 

Costs of papers held taxable 

(1) Certified copies of ordinanoes 
introduced in evidence.—City of New 
Whatcom v. Bellmgham Bay Imp 
Co, 47 P. 286, 16 Wash 131. 

(2) Transcript of record in anoth¬ 

er case, where it was used as evi¬ 
dence by the court.—^Blocker v. 

Owensboro, 110 S.W, 869, 129 Ky. 

75, 83 Ky,L». 478. 

(3) Transcript in another case 

which was a link in complainant's 
chaan of title, his title being in is¬ 
sue—Smith V. Hutchison, 68 SW. 
226, 104 Tenn. 394. 

(4) Copies of outward manifests 
of cargoes.—^New Orleans & N. E. B. 
Co V, Louisiana Constr. & Imp, Co., 
36 So 918, 113 La. 143. 

Material facts admitted 
Expense of copy of order of state 
board of public works, certified by 
its secretary as a true and com- 
j plete copy which was competent evi¬ 
dence in the action, held properly | 
taxed as costs, even though the ma-, 
lerial facts therein were admitted in 
the pleadings.—winter City Auto Stage 
Co. V Bothell Bus Co, 247 P. 1040. 
189 Wash. 674 

85. Wash.—Hamilton v. Witner, 97 
P 1084, 60 WaslL 689, 126 Am S.R. 
921. 
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88. US—^American Title Sb Trust 
Co. V. Gulf Refining Co., CC.A.N. 
Y., 72 P 2d 248, certiorari denied 55 
set 107, 298 U'S. 692. 79 L.Ecl. 
686 . 

Hot Tised hscanse of dismissal 

(1) Allowance to defendant for 
disbursements in obtaining copies of 
documents, not actually used because 
of dismissal of complaint at close of 
plaintiff's case, was proper where 
they would have been used had other 
evidence been admitted and defend¬ 
ant been compelled to go into the 
case on the merits.—American Title 
& Trust Co. V. Gulf Refinmg Co„ su¬ 
pra. 

(2) On dismissal by plaintiff Just 
prior to trial, defendant may be al¬ 
lowed costs for copies of papers nec¬ 
essary to the proper presentation of 
the case on the merits —Bone v. 
Walsh Constr. Co., DC Iowa, 235 P. 
901. 

Hot ojMd heottOBe of disooiLtlimanoe 

Costs for certified copies of deeds, 
reasonably made in preparation for 
the trial, may be allowed, although 
they were not used because on the 
day of trial plaintiff filed a discon¬ 
tinuance with leave of court.—^Laa v. 
Texeira, 31 Hawaii 147, rehearing de¬ 
nied 81 Hawaii 177. 

87. US.—^Wooster v. Handy, C.C.N. 
T. 23 P. 49, 28 Blatchf. 112. 

88. Ill—Wintersteen v. Nat!f 
Cooperage & Woodenware Co', 197 
H'.EJ 678, 361 m..96. ... * 
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Exemplifications, Although in some jurisdictions 
the expense of obtaining exemplifications introduced 
in evidence on the trial have been allowed as costs 
without mentioning any statutory authoriaation 
therefor,89 in general the costs of exemplifications 
cannot be recovered,except where there is statu¬ 
tory authority therefor and a charge for travel- 
ii^ expenses, to procure the exemplification of a 
judgment in another court, is not allowable as a 
necessary disbursement92 In any case exemplifica¬ 
tions which are rejected are not taxable as costs.®* 

Copy and record of decree. The expense of mak¬ 
ing a certified copy of the decree rendered and the 
cost of recording the same, the copy being made 
and recorded in the county clerk's office by the 
plaintiff'as a muniment of title, should not be taxed 
against defendant, the losing party.®^ 

§ 221. Witness Fees 

Witness fees may be taxed only If allowed by stat¬ 
ute; but in general the statutes authorize the prevailing 
party to have taxed as costs the fees of his necessary 
witnesses. 

At common law each party pays his own witness¬ 
es ,*95 and, as is the case with all other costs incur¬ 
red, witness fees may be taxed only if allowed by 
legislative enactment,® 5 However, m most juris¬ 


dictions, under the statutes in force therein the fees 
of the prevailing party's witnesses may be taxed 
against the unsuccessful party and this includes 
the fees of witnesses who appeared and testified at 
a former trial of the case, the judgment of which 
was reversed on appeal,®* and witnesses whose tes¬ 
timony was in relation, not only to the cause in 
which the prevailing party was successful, but also 
as to other causes in which he was unsuccessful.®® 
In jurisdictions where such fees may be taxed, good 
faith must be exercised by litigants in procuring the 
attendance of witnesses, and, on motion to retax, 
the court may consider the necessity of the witness’ 
attendance, the circumstances under which he was 
called, and the like.^ Under a statute which grants 
to a party entitled to costs the right to recover all 
necessary disbursements, including the fees of wit¬ 
nesses, claims for witness fees will be disallowed 
where, under the issues presented, no question of 
fact was involved and the decision rested solely on 
a matter of law, so that witnesses were not neces¬ 
sary m the trial thereof.® In some jurisdictions the 
actual expenses of the prevailing part/s witnesses 
may be taxed as costs instead of a specified per 
diem and mileage fee.® Amounts already paid wit¬ 
nesses should be credited in the taxation of their 
fees.'* 

Expert witnesses see infra § 244. 


89. trtalL—Smith V. Smith, 291 P. 
298, 77 Utah 60. 

Of pleadmfipi aaA Judgment 
Notary fees for taking and tran¬ 
scribing deposition of clerk and his 
witness fee, expended in obtaining 
exemplified copies of the Judgment 
and pleadings of divorce action, and 
which were introduced In evidence, 
were taxable as costs against a plain- 
tifiC suing his former wife for an 
accounting—Smith v. Smith, supra. 
Xn New Toxk 

<1) In certain early cases costs 
were allowed for exemplifications 
without mentioning any statute — 
Niles V. Griswold, 8 How.Pr. 28— 
Jackson v. Boot, 18 Johns. 336. 

(2) In a somewhat later case costs 
for exemplified copies of foreign 
documents were not allowed because 
there was no statutory provision au¬ 
thorizing such allowance.—^Hanel v, 
Baare, 22 N.Y.Super. 682. 

90. ST.J*——'Uen V. Johnson, 18 NT.J. 
Law 166. 

91. U.S.—^Motion Picture Patents Co. 
V. Universal Film lifg. Co., D.CN. 
T, 282 P. 263 

15 C J p 124 note 57. 

98. N.Y.—^Doe V. Green, 2 Paige 
347. 

93. Pa—Leeds V. Loud, 2 Miles 189. 


94. Tex,—Williams v. Simon, Civ. 
App, 235 SW 257, dismissed for 
^want of Jurisdiction. 

95. Ala^—^Henry v. Murphy & Co., 64 
Ala 246. 

15 aj. p 125 note 76. 

96L N.Y.—^International Fastener Co. 
V. Francis Mfg. Co.; 198 N.Y.S. 465, 
204 App.Div 526, afiirmed 142 N.SI 
330, 236 N.Y. 673, reargument de¬ 
nied 143 NB. 732, 237 NY. 635, 

Pa.—Perna v. Allentown Italian So¬ 
ciety, 19 Pa.Dist & Co. 440. 

15 C J. p 126 note 76. 

97. Mont—Helena Adjustment Co. 
V Claflin, 243 P. 1063, 76 Mont 
317. 

N.Y.—^Mt Hope Holding Corporation 
v. Tober, 242 NY.S 364, 136 Misc. 
826. 

Xa actioa for value of property Ir¬ 
regularly sold on execution, plaintiff 
IS entitled to recover not only the 
amount for which the property sold, 
but also the costs of summoning wit¬ 
nesses to prove Its value.—Zent v 
Smith, 83 Ind. 442. 

9a SD—Sambo v. Semmler, 266 N. 

W 256, 64 S.D 246. 

99. Idaho—^Donahoe v. Herrick, 260 
P. 150, 44 Idaho 560. 

On ooojLterclaim 

Defendant who was successful in 
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opposing plaintifTs case but was un¬ 
successful on his counterclaim may 
tax as costs the fees of witnesses 
who testified not only in behalf of 
his cross complaint, but also disput¬ 
ed the evidence offered by plaintiff in 
support of his cause of action.—^Basil 
V. Pope, 6 P.2d 329, 166 Wash. 212 

1. Mont—Gahagan v Gugler, 52 P 
2d 150, 100 Mont 599—Helena Ad¬ 
justment Co. V Claflin, 243 P. 
1063, 76 Mont 817. 

8. Or.—^Macleay Estate Co. v. Mil¬ 
ler, 167 P. 676, 86 Or 623. 

a U.S.—^Forno v Coyle, C C.A. 

Alaska, 75 F 2d 692. 

Alaska.—^U. S. v Cadzow, 7 Alaska 
126 

Bffeot of statute 

Attorney general's circular author¬ 
izing taxation of witnesses* actual 
expenses, which was promulgated 
pursuant to statutory authority, held 
not amended so as to prevent such 
taxation by a subsequent statute pro¬ 
viding that "the prevailing party 
may tax as costs** a specified per 
diem witness fee and traveling ex¬ 
penses at specified mileage rate — 
Fomo V. Coyle, C.C.A.Alaska, 76 P. 
2d 692. 

4. US—The Petroleum No 5, DC. 
Tex, 41 F 2d 268. 
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Costs and charges. The words ^‘costs and charg¬ 
es” have been held to embrace witness fees.® 

§ 222. -Party to Action 

Unless authorized by express statutory provision, 
witness fees cannot ordinarily be allowed and taxed for a 
witness who is a party to the action. 

Although in some jurisdictions, under statutes 
expressly authorizing it, a party to an action, if a 
witness, is entitled to have allowed and taxed as 
costs his witness fees the same as any other wit¬ 
ness,® as a general rule witness fees cannot be al¬ 
lowed and taxed as costs for witnesses who are par¬ 
ties to the action and the rule applies to a witness 
suing in a representative capacity® or testifying for 
another joined with him as a coparty.® However, 
in some jurisdictions the rule is modified so as to 
permit witness fees to be allowed and taxed for a 
witness who, although a party to the action, is not 
the principal partyor is a nominal party having 
little or no interest in the suit;ii or for a witness 
who attended solely as a witness for his coparties, 
but not where he attends as a witness not only for 
his coparties but also for himself^® or for a wit¬ 
ness who is also in attendance as a party in an ac¬ 
tion consolidated for trial with the prevailing par¬ 
ty’s action or for a party attending solely as a 
witness" and examined as such.i* Also, it has been 
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held that a party who is examined by his opponent is 
entitled to witness fees, although he would not have 
been if he had not been thus examined but in oth¬ 
er jurisdictions it is held that the general rule 
against allowing witness fees to be taxed for a wit¬ 
ness who is a party applies even though the party 
was called as a witness by the adverse party.l® 
Where one of two defendants testifies, plaintiff who 
is successful is not entitled to witness fees for de¬ 
fendant testifying in his behalf.^*^ 

Right of party to suit to compensation for testi¬ 
fying see the C.J.S. title Witnesses § 37, also 70 CJ. 
p 69 note 30-p 70 note 39. 

§ 223. -Person Interested or Employed 

by Party 

Although there is some authority to the contrary, In 
general witness fees may be allowed and taxed as costs 
for witnesses who are interested in the suit, or employed 
by or related to, the prevailing party. 

Although there is some authority to the con¬ 
trary,i® the general rule is that costs may be taxed 
for fees of persons attending as witnesses in a suit 
in which they are interested, but in which they are 
not parties.1® The fact that the witnesses were em¬ 
ployees or officers of the successful party who sub¬ 
poenaed them does not prevent an allowance for 
their mileage and attendance,®® unless the witness 


6. Colo—XT. S, Fidelity & Quarajity 
Co V. People, 98 P. 828, 44 Colo 
65T. 

e. US.—^Porno ▼. Coyle, CC.A,Alas¬ 
ka, 75 P.2d 692—^Hayes v. Sur¬ 
face Combustion Corporation, D.C. 
N.T., 26 P.Supp B15. 

Tex.—Bostrom v. Duffield, Civ 
App, 28 SW.2d 616, 

—^Leonard v Bottomley, 245 N 
W 849, 210 Wls. 411, followed In 
245 NW 862, 210 Wls 420, and 
245 NW 868, 210 Wis 421. 

16 C J P 126 note 78. 

Appellant 

On retaxation of costs In a con¬ 
demnation proceeding wbereln the 
owners appealed from the assess¬ 
ment of damages, they could not 
claim witness fees for an appellant 
—Ham, Yearsley & Ryrie v. North¬ 
ern Pac. By. Co, 181 P. 898, 107 
Wash. 378 

a. Tenn—Grub v. Simpson, 6 Heisk. 
92 

16 C.J. p 126 note 79. 

Vt—^Hale V. Merrill, 27 Vt. 738 

10. US.—The Petroleum No. 6, D. 
CTex, 41 F.2d 268 

11. U.S.—^Marks v. Merrill Paper 
Co, Wis, 203 P. 16, 123 C.C A 380 

Pa_Tagg V. Bownoan, 8 Pa.Co. 300 

Wis.— Keith V. Stiles, 64 N.W. 860, 
66 N.W. 860, 92 Wis. 16. 


10. -Minn.—Barry v. McGrade, 14 
Minn 286. 

13. Nev,—State v. Gayhart, 66 p. 
1087, 68 P 113, 26 Nev 278. 

•VSTls—^Leonard v Bottomley, 246 N. 
W. 849, 210 Wis 411, followed in 
246 N W. 862, 210 Wis 420, and 246 
N.W. 863, 210 Wis 421. 

14, Ny_van Dusen v. Bissell, 29 
How.Pr. 481, 

15 C.J p 125 note 81. 

15- NH—George v. Starrett, 40 N. 
H. 135. 

15 C J P 126 note 82. 

lO, Tex.—Gause v. Bdmmston, 86 
Tex, 69—Cole v. Angel, Civ.App., 
28 S,W. 93. . 

17. Pa—Smith v. Boyd, 21 Lanc.L. 
Eev. 94 

18. Tex—^Bostrom v Uuffield, Civ. 
App, 28 S.W2d 610 

16 C-J. P 126 note 86. 

Voters I 

Voters whose right to- vote has 
been assailed in election contest are 
vitally interested in the decision of 
the case so as to prevent witness 
fees being allowed and taxed as 
costs for them—Bostrom v. Duffield, 
supra 

19. Utah.—Western Creamery Co. v. 
Maha. 67 P 2d 743, 746, 89 Utah 
422, quoting Corpus Juris. 

. 16 C.J. p 126 note 87. 
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Stockholder 

(1) Successful party may have al¬ 
lowed and taxed as costs witness 
fees for a witness who was one of 
its stockholders —^Peenaughty Ma¬ 
chinery Co. V. Turner, 267 P. 38, 44 
Idaho 363. 

(2) .In proceeding to remove cor¬ 
porate officer, witness fees of stock¬ 
holder and director may be taxed as 
costs.—^Hinkley v. SagemiUer, 210 N 
W. 839, 191 Wis 612. 

80. Utah.—Western Creamery Co. v. 

Malia, 67 P 2d 743. 746, 89 Utah 

422, quoting Corpus Juris. 

Wash —^University Plumbing & Heat¬ 
ing Co V. Naches Hotel Co., 82 P. 

2d 545, 647, 177 Wash. 648, ciUng 

Corpus Jnxlsw 
16 C J. p 126 note 88. 

Officer of oorpozatloxL 

(1) Successful party held entitled 
to have witness fees of one of its 
witnesses allowed as costs, notwith¬ 
standing such witness was its treas¬ 
urer, where it did not appear that 
he was in court attending to conduct 
of trial.—Western Creamery Co. v. 
Malia, 67 P.2d 743, 89 Utah 422. 

(2) The allowance of witness fees 
for presidents of respective plaintiff 
corporations who were not parties to 
the action was proper,—University 
Plumbing A Heating Co. v. Naches 
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is an officer of a coiporation and in court as the rep¬ 
resentative of the corporation ;2i and the rule is 
not affected by the fact that the witnesses were 
transported by their employer without expense to 

them.22 

Right of agent or employee of party to suit to wit¬ 
ness fees see the C J.S. title Witnesses § 37, also 70 
CJ. p 71 notes 50-53. 

Relative of a party. Although in some jurisdic¬ 
tions witness fees may not be allowed and taxed 
for the wife23 or husband^^ of a party, according 
to the weight of authonty witness fees may be al¬ 
lowed and taxed as costs regardless of the relation¬ 
ship which may exist between the witness and a par¬ 
ty,25 as where the witness is the wife,26 husband,27 
mother,28 or son^s of the prevailing party. 

Right of husband or wife of party to compensa¬ 
tion as a witness see the CJ.S. title Witnesses § 37, 
also 70 C J. p 70 notes 41-42. 

§ 224. — Attorney 

In general witness fees may not be taxed for an at¬ 
torney in the cause, and, in some Jurisdictions, for an 
attorney In actual practice in the court where he Is 
called as a witness; but the mere fact that a witness 
M an attorney does not prevent the taxation of his wit¬ 
ness fees as costs. Also, witness fees may be taxed for 
a Judge testifying in a court where ho is present on 
Judicial business. ^ 

In general, witness fees may not be allowed and 
taxed as costs for an attorney or counsel in a cause 
attending as a witness in such cjause,80 especially 
where he testified merely to free himself from an 
imputation of neglect of duty;3i and there is au¬ 
thority which holds that witness fees may not be 
allowed and taxed as costs for a member of the bar 
in actual practice in the court where he is called 
as a witness.? 2 On the other hand, the mere fact 


that a witness is an attorney does not prevent the 
allowance and taxation of his witness fees as costs ; 
and it is proper to do so where, although a member 
of the bar, he devotes the greater portion of his 
time to another profession, and has no business in 
the court at the time of his subpoena as a witness ;23 
or where he does not sustain the relation of attor¬ 
ney to the action, and attends court as a witness 
for a party for whom he has rendered services 
which might have been performed by one not an 
attorney or where he was subpoenaed in good 
faith by defendant and attended the trial according¬ 
ly and testified, but, after his arrival at court, was 
retained by defendant to try the cause because of 
the failure of counsel previously engaged to at- 
tead.35 Witness fees for an attorney who testified 
for the prevailing party and who represented him 
in a former case, the judgment in which the present 
suit seeks to vacate and annul on the ground of 
fraud, but who is not his attorney and does not rep¬ 
resent him in the present case, should not be denied 
on the ground that the witness undertook to ^ow 
that as attorney in the former case he was misled 
by the adversary's attorney.* 6 

Right of attorney to witness fees see the CJ.S. 
title Witnesses § 37, also 70 CJ. p 70 notes 44- 

Judges. Witness fees may be allowed and taxed 
for a judge testifying in a case, who was present 
at court on judicial business, even though a statute 
provides for payment of his expenses when on 
judicial business.27 

§ 225. -Juror 

A Juror In attendance at court Is not entitled to wit¬ 
ness fees for attendance or mileage. 

One who is in attendance on the court as a juror 


Hotel Co. 82 P2d 546. 177 Wash.] 
548 

(3) For earlier cases on this point 
see 15 C J P 126 note 88 [a], 
gi. Pa.—Slack & Co. v. Stoiier-Thaw 
Co. 2 PaDist & Co 886. 
gg. Utah—Western Creamery Co v. 
Malia, 67 P 2cl 748, 746, 89 Utah 
422, duotmsr Corpns Jnjds. 

16 aJ p 126 note 89 
gs. Tex —Texas ‘ Midland K. Co. v. 
Parker, 66 SW. 683, 28 Tex Civ. 
App. 116—Cole V. Angel', CivApp., 
28 S.W. 93. 

g4e. Aria.—^Hereford v. O'Connor. 62 
P. 471, 6 Ariz. 267. 

25. Wis.—^Leonard v. Bottomley. 246 
N.W, 849. 210 Wis 411, followed in 
246 NW. 86<3, 210 Wis. 420. and 
246 K.W. 858. 210 Wis. 421. 


ge. Pa—^Bell V. Dawes, 9 Pa Co 636 
Wis—^Leonard v Bottomley, 245 N 
W. 849, 210 Wis 411, followed in 
246 N.W. 862, 210 Wis 420, and 
•246 NW. 868, 210 Wis. 421. 

16 C J. p 126 note 85 
OompstsoLt bat not necessary party 
Witness fees may be allowed and 
taxed for wife of defendant, testi¬ 
fying for him, where she was not 
made a party defendant, but would 
have been a competent, although not 
a necessary, party defendant—^Noon 
V. Mironski, 108 P. 1069, 68 Wash 
453. 

27. Pa.—Curry v. Phillips, 14 Pa 
Co 479 

28. Idaho —Griffith v. Montandon, 36 
P 704, 4 Idaho 76 

29. Wis—Leonard v^. Bottomley, 245 
N.W. 849, 210 Wis 411, followed 
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In 245 N.W 862, 210 Wis 420, and 
246 N.W 863, 210 Wis. 421. 

30. Minn —^Barry v. McGrade, 14 
Minn 286. 

NT.—Crummer v. HufC, 1 Wend 24. 

31. NJ—^Pearman v. Gould, Ch, 8 
A. 285. 

32. Pa.—Commonwealth v. Lucas, 
24 Pa Co. 126 

33. Pa —Commonwealth v. Lucas, 
supra 

34. NT—^Kennedy v. Jarvis, 110 N. 
TS 894, 126 AppDiv. 651. 

35. N T.—^Reynolds v, Warner, 7 
Hill 144 

aa Mont —^Bullard v. Zimmerpian. 
292 P. 780. 88 Mont 271. 

137.' Mont.—^Bullard v. Zimmerman, 
I supra. 
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and is called as a witness is entitled to no witness 
fees for either attendance or mileage.*® 

§ 226. -Witness Subpoenaed by Both 

Parties 

Witness fees for one attendance only may be taxed 
for witnesses summoned by both parties. 

Witnesses summoned by both parties are only en¬ 
titled to one compensation, and compensation for 
one attendance only may be taxed in the bill of 
costs.39 

§ 227. — Witness Subpoenaed but Not Ex¬ 
amined 

The fees of unnecessary witnesses subpoenaed but 
not examined cannot be taxed as costs; but, although 
there Is some authority to the contrary, in general the 
fees of witnesses subpoenaed in good faith and not for 
purposes of oppression, but not examined, may be taxed 
as costs. 

No party should be allowed to subpoena unneces¬ 
sary witnesses for the purpose of increasing the bill 
of costs which his adversary has t® pay;40 and 


where this occurs the court should refuse to allow 
the fees of such witnesses to be taxed as costs.^^ 
However, although in a few jurisdictions it is 
held, apparently without qualification, that fees of 
witnesses summoned but not called in behalf of 
the successful party are not taxable as costs against 
his adversary,42 ]yy weight of authority a party 
is not necessarily precluded from taxing costs for 
his witnesses because they did not testify in the 
case;^2 and the fees of witnesses subpoenaed but 
not examined may be taxed against the imsuccessful 
party where they were subpoenaed in good faith and 
not with intent to oppress, they attended court m 
compliance with such subpoena, and their testimony 
was deemed material to the issues involved.^^ So, 
if the attendance is procured in good faith, and the 
cause is settled, continued, or, disposed of in any 
summary manner, dispensing with the necessity for 
their use,^S their testimony is rendered unneces¬ 
sary by admissions of the opposite party,or his 
failure to offer proof as to some of the issues raised 
by the pleadings,^^ fees for such witnesses may be 
taxed. 


88 . Pa—^Roberts v. Cnemena, 11 Pa. 
Dist 5ao. 

70 C.J. p 6$ note 90. 

89. Ala.—Renfro v Kelly, 10 Ala. 
338. 

15 aJ. p 130 note 24. 

WitaeasM paid by both partlMi 
Where the successful party has 
paid witnesses subpoenaed on both 
sides, who have already been paid, 
without his knowledgre, by his de¬ 
feated adversary he may have the 
witness fees thus expended taxed 
agrainat his adversary.—Johnson v. 
Wideman, 25 S C.Li. 26 

40b Iowa.—^Parsons Band Cutter & 
Self-Feeder Co. v. Sciscoe, 106 N. 
W. 164, 129 Iowa 631, 6 AnnCas. 
1015. 

41 . Ohio.—^Pennsylvania F. Ins Co. 
V Carnahan,* 19 Ohio Cir.Ct. 97. 

43 . U S —Simpkins v. Atchison, T. 

& S F R Co„ CCMo., 61 F. 999. 
Ga—^Mason v Deen, 10 Ga. 443. 
Hawaii—^Laa v Texeira, 31 Hawaii 
147, rehearing demed 31 Hawaii 
177. 

43 . TJ S —Federal Intermediate Cred¬ 
it Bank of Columbia v Mitchell, 

,DGSC, 38 F.2d 824. 

Idaho—Delay v Foster, 208 P. 461, 
34 Idaho 691 

Utah.—Cole v Ducheneau, 44 P. 92, 
13 Utah 42 

44 . U S.—Kirby v U. S, C C.A 
Mont., 273 F 391, affirmed 43 S. 
Ct 144, 260 US. 423. 67 LEd 329 
—Clark V American Dock & Im¬ 
provement Co C C N.T., 25 F 641. 

AlaJ—Coker v Patty's Hears, 51 Ala. 


511—Smith V. Donelson, Z Stew. & 
P. 393. 

Cal—^Prichard v. Southern Paa. Co, 
61 P.2d 428, 9 CaLApp.2d 704 
Utah.—^Burtenshaw v. Bountiful Irr. 
Co, 61 P.2d 312, 90 Utah 196—- 
Thomas v. Frost, 27 P.2d 469, 83 
Utah 207—Cole v. Ducheneau, 44 
P. 92, 18 Utah 42. 

Wash—^Low V. McDonald, 165 P. 
';48, 90 Wash 122. 

BlsallowasLoe of fees held error 

In condemnation proceeding, where¬ 
in appealing owners on matter of re¬ 
laxing costs averred that certain 
witnesses were gualided to and call¬ 
ed to testify to market value of 
premises, which respondent by af¬ 
fidavit demed, the disallowance of 
fees to such witnesses was an abuse 
of trial court's discretion, although 
they did not in fact testify—^Ham, 
Tearsley & Ryrie v. Northern Pac. 
Ry. Co, 181 P. 898, 107 Wash 378 

Disoretloa. of oourt 
It 16 necessarily left much to the 
discretion of the trial court wheth¬ 
er such fees are taxable.—Chandler 
V Beal, 32 NE- 597, 182 Ind. 596— 
Ohio & M R Co V. Trapp, 30 NE. 
812, 4 IndApp 69—^Deweese v Smi¬ 
ley, 27 N.B 444, 1 IndApp. 81. 

Presumption on. appeal 
Where the fees of witnesses sub¬ 
poenaed but not used by the success¬ 
ful party are taxed in the losing par¬ 
ty's costs, It will be presumed on 
appeal that they were rightly taxed 
where the evidence is not in the 
j record 

I Ind.—^Hutts V Williams, 55 Ind. 237. 
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Wash —^McCleary v. Willis, 77 P. 
1073, 35 Wash 676. 

45. Ill.—Independent Packing Co. v. 

Bums. 168 IllApp. 482. 

Minn—^Doyd v. N W. Drainage Co., 
167 NW. 592. 132 Minn. 478. 

15 CJ p 126 note 98. 

Nonsuit 

That order granting nonsuit ren¬ 
dered testimony of defendant's wit¬ 
nesses unnecessary is not a valid 
objection to allowance to defendant 
for witness* fees and mileage.—^Ber¬ 
ry V. City of Helena, 182 P. 117, 66 
Mont 122. 

4a US —^B^deral Intermediate Cred¬ 
it Bank of Columbia v. Mitchell, D 
CSC.. 88 P.2d 824 
Ill—^Parrish v. Vancil, 132 IllApp. 
495 

Ohio.—^Pennsylvania F. Ins. Co. v. 
Carnahan, 19 Ohio CirCt. 97 

47. Mont-—Jeffers v Montana Pow¬ 
er Co., 217 P 662, 68 Mont. 114. 
**A witness may properly be sum¬ 
moned to meet some anticipated 
I evidence, which is not offered be- 
I cause the witness is present, when 
it would be if he were absent 
Smith V Kinkaid, 1 IlLApp. 620, 624. 
Bebuttm 

Where plaintiff subpoenaed wit¬ 
nesses in good faith for purpose of 
rebuttal of defendant’s witnesses 
who were present during trial but 
were not put on stand by defendant, 
and therefore plaintifTs rebuttal wit¬ 
nesses were not used, refusal to al¬ 
low mileage and witness fees for 
their attendance held error.—'ThonriUb 
V. Frost, 27 P.2d 469,* ^83, , 
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The fees of a witness who attended the tnal on 
subpoena by the prevailing party but was released 
by him without testifying and thereafter was called 
to the stand by the losing party and examined and 
cross-examined may be taxed against said unsuc¬ 
cessful party 48 

In some jurisdictions the fees of witnesses sum¬ 
moned but not examined by the prevailing party 
are taxable, unless the losing party shows that they 
were not summoned in good faith, but for purposes 
of oppression and where this view prevails good 
faith will be presumed where a witness attends on a 
subpoena duly issued and the naere statement in 
an affidavit of the losing party that witnesses sub¬ 
poenaed but npt called knew nothing of the facts 
in the case is not sufficient to impute bad faith on 
the part of the party subpoenaing them.si In other 


jurisdictions the unsuccessful party, on proof that 
witnesses were subpoenaed but not examined, makes 
a pnma facie case against the taxation of their fees 
as costs and in order for such fees to be allow¬ 
ed as costs the prevailing party must show in some 
satisfactory manner, by affidavit or otherwise, that 
the witnesses were summoned in good faith, of some 
real or reasonably apprehended necessity to use 
them, and not with intent to oppress to do this 
he must make a satisfactory showing as to the 
reasons for the attendance of the witnesses,*54 
he must show, at least pnma facie, that the witness¬ 
es were material,55 or might have been material,55 
and their testimony relevant, competent, or material 
to the issues raised for trial ,57 and he must show 
the causes which made it unnecessary for them to 
testify,58 


4& Hawaii —Pebia v. Hamakaa Mill 
Co, 80 Hawaii 100. 

49, Pa—^De Bennevllle v. De Benne- 
ville, 3 Yeates 558 

Tex.^—^Beckner v. Barrett, Civ.App, 
81 S W 2d 719, error dismissed. 

15 C J. p 127 note 1. 

50. Iowa —^Parsons Band Cutter & 
Self-Feeder Co v. Sciscoe, 106 
W. 164, 129 Iowa 631, 6 Ann Cas 
1015. 

15 C J. p 127 note 2. 

61. Colo—^Kinderman v. Herscli, 129 
P. 228, 53 Colo. 661. 

62. Ala—^Terry v, Montgomery, 62 
So. 814, 166 Ala. 180—^Forcheimer 
y, Kaver, 79 Ala. 285—Central of 
Georgia Ry. Co v. McOilvary, 77 
So. 938. 16 AlcLApp. 344—^Porter v. 
Tennessee Coal, Iron & R. Co., 68 
So 803, 13 AlaApp. 632. 

PretfomptloiL 

(1) Presumption tliat testimony of 
witness not testifying is immaterial 
may be rebutted—^Federal Interme¬ 
diate Credit Bank of Columbia v. 
Mitchell, DCS.a, 88 F.2d 824.- 

(2) Where a large number of wit¬ 
nesses are summoned but not ex¬ 
amined, the presumption arises that 
they are unnecessary, and costs 
should not be allowed for their at¬ 
tendance 'unless the presumption is 
overcome, by showing why, if they 
are material, the party is able to dis¬ 
pense with their testimony—^Haynes 
V. Mosher. 15 HowPr, NY, 216— 
Dean v. Williams, 6 Hill, N Y , 376. 

(3) Where a witness is subpoenaed 
and not introduced, the presumption 
is that he has been brought to court 
unnecessarily, and his clauu should 
not be taxed as costs against the 
adverse party—Garcia v North Ger¬ 
man F. Ins. Co., 1 Porto Rico Fed. 
283. 

63. Idaho.—Wallace v. McKenna, 
217 P. 932, 87 Idaho 672. 


’Mont.—Gahagan v. Gugler, 52 P.2d 

160, 100 Mont. 699. 

16 C J p 127 note 4. 

Taxation, of fee lieild proper 

(1) Where, In suit tried on plea 
in abatement and not on the merits, 
It appeared that witnesses, sub¬ 
poenaed, but not examined in the 
case, would,' if examined, have testi¬ 
fied to some material fact or cir¬ 
cumstance on the merits, that they 
were not subpoenaed to oppress the 
opposite party, and that not over 
two were to prove any one particular 
fact, the court properly allowed the 
cost of issuing and executing sub¬ 
poenas on them and the fees for their 
attendance to he taxed—^Terrell v 
Kimbrell, 88 So 846, 206 Ala. 544.* 

(2) A showing that witnesses were 
present and prepared to testify that 
they actually traveled the distance 
for which mileage was charged, and 
that their testimony was competent, 
relevant, and material to the issues 
involve^ held to warrant taxation of 
witness fees and mileage, of witness¬ 
es who did not testify—Jeffers v. 
Montana Power Co., 217 P. 662, 68 
Mont. 114, 

Dlmllowaatioa of fees held proper 

<1) In general—Gahagan v. Gu¬ 
gler, 62 P.2d 160, 100 Mont. 699. 

(2) A party who summons wit¬ 
nesses to support an issue after noti¬ 
fication by the opposite party that no 
question thereon will be raised can¬ 
not have their fees taxed as costs, 
although acting under the advice of 
counsel—^Porter v. Williams, 22 Ala 
525. 

BellaiLoe on. error by conrt inmifi- 
oient 

A party is not Justified In sum¬ 
moning a number of witnesses solely 
on the theory that the court may 
make erroneous rulings which would 
result in a necessity for their use in 
rebuttal—^Lalla v Bulkley, 141 NY 
S 118, 166 APP.D1V. 67. 
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Zn Delaware 

(1) In an early case It was held 
that the fees of witnesses sum¬ 
moned, but not sworn, by the prevail¬ 
ing party may be taxed against the 
losing party, but that on objection 
to their taxation the court will re¬ 
quire the prevailing party to show 
their materiality.—^Marshall v. Lay- 
ton, 2 Del 844 

(2) In a somewhat later case the 
fee of witnesses who were attached 
and had been in attendance previous 
to the day of trial, but on the day 
of trial did not arrive until the 
cause was ended, was disallowed, the 
court stating that ‘'the materiality 
of witnesses cannot be known, unless 
they are sworn-“—^Dacon v. Mat¬ 
thews. 6 DeL 385, 386. 

64b Idaho.—Wallace t McKenna, 
217 P, 982, 87 Idaho 679—Delay v. 
Foster. 203 P, 461, 34 Idaho 691— 
Bechtel v. Evans, 77 P. 212, 10 
Idaho 147. 

65. Del,—^Marshall v. Layton, 2 Del, 
344. 

15 C J. p 127 note 6. 

50L DeL—^Marshall v. Layton, supra. 

57. U S.—^Federal Intermediate Cred¬ 
it Bank of Columbia v. MitchelL 
DCS.C, 88 F2d 824. 

Mont—Gahagan v. Gugler, 62 P2d 
160, 100 Mont. 699—In re Gallatin 
Irr. Dist., 140 P. 92. 48 Mont 606 

58. Idaho.—-Wallace v. McKenna, 217 
• P. 982, 37 Idaho 679—Delay v. Pos¬ 
ter, 203 P. 461, 24 Idaho 691— 
Bechtel V. Evans, 77 P. 212, 10 
Idaho 147. 

Xtoaaon for not ezaatninlng held In- 
raificlnat 

(1) A party to an action in a Jus¬ 
tice court who asks for and obtains 
an unwarranted change of venue, in 
order to anticipate and forestall an 
adverse ruling, and thus by his own 
action prevents a trial of the cause, 
fails to make a satisfactory show- 
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Expert witnesses see infra § 244. 

In North Carolina, under the statutes in force 
therein, the fees of a witness summoned but not 
sworn or tendered to the opposite party are not tax¬ 
able as costs ,59 but if he is examined by the op¬ 
posite party the party summoning him will be en¬ 
titled to tax his fees as costs if successful.®® It 
has also been held that where a material witness 
is not present at the tnal, but has theretofore been 
in attendance, and, when the question is made in 
apt time, a party is only entitled to have such wit¬ 
ness fees taxed against his adversary on satisfac¬ 
tory proof of the materiality of his evidence and 
that his absence was on account of sickness or other 
sufl&cient cause.®! 

§ 228. Witness Not Subpoenaed or Be¬ 

yond Reach 

Although there is substantial authority to the con¬ 
trary, the weight of authority enables the fees of a wit¬ 
ness who attends court without being subposnaed, or 
who lives beyond the reach of a subpoena, to be taxed 
as costs. 


In some jurisdictions fees for mileage or for at¬ 
tendance of witnesses who are not subpoenaed, or 
who cannot lawfully be subpoenaed because living 
beyond the reach of a subpoena, are not taxable as 
costs in favor of the party at whose request they at¬ 
tended.®^ In other jurisdictions, however, the fees 
of* a witness who attends court in good faith on re¬ 
quest of the successful party, without being sub¬ 
poenaed, or who lives beyond the reach of sub¬ 
poena, may be taxed as costs;®® and in a number of 
the decisions the rule, as stated by the court or as 
applied to the actual facts of the case, is that the 
fees of witnesses who attend and testify, but who 
are not summoned, are taxable as costs by the par¬ 
ty summomng them against the opposite party,®^ 

In the federal courts, although there is some au¬ 
thority to the contrary,®® the weight of authority 
supports the allowance and taxation as costs of fees 
for witnesses who appear voluntarily at the re¬ 
quest of one of the parties, without subpoena, and 
without regard to whether they come from withm or 
beyond the reach of a subpoena.®® 


IniT as to the cause which made It 
unnecessary for the witnesses to tes¬ 
tify—Delay v. Foster, 203 P. 461, 84 
Idaho 691. 

(2) Where a party obtains a change 
of venue to the probate court, know¬ 
ing at the time that the probate 
judge wUl be a material witness and 
that another change of venue will be 
necessary, he Is not Justified in sum¬ 
moning his witnesses to attend upon 
the probate court, and in delaying 
the presentation of his motion for a 
change of venue from that court un¬ 
til the day set for the hearing of the 
cause, and under such circumstances 
he IS not entitled to tax as costs 
the fees and mileage of his witness¬ 
es in attendance upon the probate 
court.—^Delay v. Foster, supra. 

Hffeot of statute oonferxlBg discra- 
tiou on court 

Statute authorizing the court to 
"apportion the costs at his discre¬ 
tion as justice and equity may re- 
QUire” does not enable the court to 
exercise the discretion conferred ar¬ 
bitrarily, and does not strike down 
a statute which makes the taxation 
of costs excessive and oppressive by 
charging the costs of witnesses who 
were not examined to the unsuccess¬ 
ful party unless a sufficient excuse is 
shown for not examimng them — 
Central of Georgia Ry. Co. v McGil- 
vary, 77 So 938, 16 AlaApp. 344 
59. N C —Chadwick v. Virginia L. 

Ins. Co, 74 SH. 115, 158 NG 380 
15 C.J. p 127 note 9. 

ea NC—^Porter v. Durham, 79 N. 

C. 596 

61. NC—^Hobbs V. Atlantic Coast 


Line R. Go., 65 SB. 765, 151 Htd 
134—^Loftis V. Baxter, 66 N.C. 340 
69. Tex—Fidelity & Deposit Co, of 
Maryland v. Scott, Civ.App., 211 S 
W. 246. 

15 C J p 128 note 16. 

Oil appeal fironx JusUce’s court 
The fees of a witness in the coun¬ 
ty court, who was subpoenaed to at¬ 
tend trial m a Justice's court and 
informed, when the case was ap¬ 
pealed, to attend the trial in the 
county court, may be taxed against 
the losing party, since the statute 
requiring justices of the peace to 
transmit to the county court, in 
cases of appeal, all the original pa¬ 
pers, orders, judgments, etc., renders 
subpoenas Issued by a Justice in a 
case, ahd transmitted to the county 
court on appeal, elective an a' proc¬ 
ess of the latter court, so that a 
witness appearing in the county 
court in obedience to it may demand 
his fees—^International, etc, R. Co. 
V Richmond, 67 SW. 1029, 28 Tex 
Civ.App. 513. 

63. Iowa—In re Hulme's Bstate, 
171 NW. 699, 185 Iowa 1219. 

Mont—Helena Adjustment Co. v 
Claflin, 243 P. 1063, 75 Mont 317 
Wis—^Hinkley v. Sagemiller, 210 N 
W. 839, 191 Wis 512. 

15 C J. P 139 note 17. 

Time for which attendance taxable 
see infra § 241. 

64. Idaho —^Feenaughty Machinery 
Co. V. Turner, 257 P. 38, 44 Idaho 
363. 

Mont —^Helena Adjustment Co v. 
Clafiin, 243 P 1063, 76 Mont 317. 

16 C.J. p 128 note 16. 
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m California 

(1) Where witness attends and tes¬ 
tifies without being subpoenaed, what¬ 
ever per diem fees the facts warrant 
may be allowed and taxed as part of 
the costs.—Naylor v. Adams, 114 P. 
997, 16 Cal App. 353—^Linforth v. San 
Francisco Gas & Blectnc Co., 99 P. 
716, 9 Cal App. 434 

(2) However, in such case, as ap¬ 
pears infra { 245 a, mileage for such 
witnesses may not be allowed and 
taxed as part of the costs. 

66. XT S —^Llllienthal v Southern 
California Ry Co., C,C.Cal,, 61 F 
622—^Haines v. McLaughlin, C.C 
Cal, 29 F. 70—DreskiU v. Parish, 
C.COhio, 7 F.Cas.No.4,076, 6 Mc¬ 
Lean 213—^Dreskill v. Parish, C.C 
Ohio, 7 F Cas NO.4.0T6, 6 McLean 
241—Sawyer v. Aultman Sc T. Mfg. 
Co, CC.I11., 21 F.CasNo 12,397, 5 
Biss 165—Spauldi&g v. Tucker, C. 
CCaL, 22 F.Cas No.l3,221, 2 Sawy. 
60, 4 FishPatCas. 633—Woodruff 
V. Barney, C.C.Ohio, 80 FCasNo. 
17,986, 1 Bond 628, 2 Fish.Pat Caa. 
244. 

66^ IT.S —^The Petroleum No. 6, D C, 
Tex., 41 F.2d 268—Treadwell v. 
Mutual Life Ins Co. of New York, 
DaLa, 20 F.Supp. 494—S y. 
Southern Pac. Co , D C Cal, 230 F. 
270, disapproving Spaulding v. 
Tucker, C.C Cal, 22 F.Cas.No.13,- 
221, 2 Sawy. 50. 4 Fish PatCas. 633 
—^American Bank Protection Co. v 
City Nat Bank of Johnson City, D. 
CTenn., 203 F 716—^Marks v. Mer¬ 
rill Paper Co, Wis., 203 F. 16, 123 
CCA. 380—St Matthew's Sav 
Bank V Fidelity & Casualty C6. 
of New York, aas.a, 105 F. 161 
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§ 229. -Witness Neither Subpoenaed nor 

Examined or Tendered for Exam¬ 
ination 

The rule varies In different jurisdictions as to the 
right to tax as costs the fees of witnesses who were 
neither subpisnaed, examined, nor tendered for examina¬ 
tion. 

In some jurisdictions a witness who is neither 
subpoenaed nor called to testify is not entitled to 
either fees or mileage and they cannot be taxed as 
costs.67 In other jurisdictions, m the absence of a 
clear showing in support of the claim, fees for the 
attendance or mileage of witnesses not subpoenaed, 
and not m fact sworn or examined on the trial, will 
not be allowed as costs.®^ In still other jurisdic¬ 
tions the fees of a witness who was not subpoenaed 
and did not testify, but who attended the trial at 
the request of the prevailing party who believed in 
good faith that the testimony of the witness would 
be desired, may be taxed as costs.®^ 


20 C.JS 

§ 230. - Witness Attending on Void or 

Defective Subpoena 

There is some authority which holds that the fees of 
witnesses who attend on void subpoenas are not taxable 
as costs; but the fees of witnesses attending on a sub¬ 
poena defectively served have been taxed as costs. 

It has been held that fees of witnesses who at¬ 
tend on void subpoenas are not taxable as costs.70 

Defective service. Sums paid to a witness for 
mileage have been taxed as costs, although the sub¬ 
poena was served by an officer not authorized by law 
to serve it, provided the witness waived the defect, 
attended and testified.*^! Witnesses living beyond 
reach of subpoena see supra § 228. 

§231. -Witness Not Attending Trial 

Although there is some authority to the contrary, as 
a general rule the fees of witnesses who do not attend the 
trial cannot be taxed as costs. 

Although there is some authority to the con- 
trary,^^ as a general rule the fees of witnesses who 
do not attend the trial are not taxable as costs 
against the opposite party,even though the wit- 


—Hanchett v Hum,phrey, C.CNev, 
93 F. 895—Sloss Iron Steel Co 
V. South Carolina & G R Co, C C 
SC, 76 F lO$-^impkms v. Atchi¬ 
son, T. & S. F. R Co, C.CMo, 61 
F. 999—^Pinson v. Atchison, T. & 
S. F. R Co, CaMo., 64 F. 464— 
Kastman v. Sherry, COWis., 37 F 
844—The Syracuse, C.C.NT, 36 F. 
830—The Vernon, DC.Mlch, 36 F 
113—^ahn v Monroe. C C Mich, 29 
F. 675—S, V, Sanborn, C C Mass, 
28 F 299, reversed on other 
grounds 10 set 812, 136 U.S 271, 
34 LBd 112—^Anderson v. Moe, C 
C.Mich, 1 FCasHro 359, 1 Abb. 299 
—Cummings v Akron Cement & 
Plaster Co, CQNY,, 6 F.Cas.No 
3,473, 6 Rlatchf 609—Dennis v 
Eddy, CClSr.Y., 7 FCasNo.3,793, 12 
Blatchf 196, 

16 CJ p 129 note 17 [a] (1). 
la, Alaska 

(1) It has been held that, where 
a witness is necessary and material, 
and appears before the court for the 
purpose of testifying, whether sub- 
p<enaed or not. he is entitled to fees 
for the actual number of days called, 
and for mileage not beyond one hun¬ 
dred miles; beyond that distance, if 
a witness is desired, a special' sub¬ 
poena or deposition must issue., un¬ 
der Code Civ Proc c 59 § 630 —Qual- 
ley V. Aitken, 4 Alaska 291. 

(2) In an earlier case it was held 
that where a witness was not sub¬ 
poenaed, as where he was called 
within the court room or attended at 
the request of a p€ui;y without,be¬ 
ing subpoenaed, he is not entitled to 


mileage and it cannot be taxed as 
costs, and only the witness fees for 
the days he was sworn as a witness 
can be allowed and taxed as costs 
—Gifeco-Russian Church v. Cohen. 1 
Alaska 32. 

67, Alaska—Grseco-Russian Church 
V. Cohen. 1 Alaska 32 

Nev—^Meagher v Van Zandt, 2 P, 
67, 18 Nev. 230. 

68, Iowa.—In re Hulme’s Estate, 
171 N.W. 699, 185 Iowa 1219 

In an early case in lo%va it was 
held that a person -who attended at 
the request of a party without being 
Summoned, and who was not sworn 
or examined, was not entitled to 
costs against the losing party —^Fish¬ 
er V Burlington, etc, R Co, 73 N.W 
1070,* 104 Iowa 688 
Showing held Insofflolent 
Where there was nothing to show 
for what purpose plaintiff's witness¬ 
es, who were from outside district 
and who were not summoned, attend¬ 
ed trial, or that their testimony 
would have been material, or that It 
had been excluded, fees would not be 
taxed —Treadwell v Mutual Life 
Ins Co, of New York, D.C.La., 20 F 
Supp 494. 

€9. Pa—Cody V. Clelam, 1 Pa Co 8 
—Lagrosse v. Curran, 10 Phila 
140 

Wash—^Hofstelter v Sound Trustee 
Co, 122 P. 6, 67 Wash 637—Dolan 
v. Cain, 109 P 1009, 59 Wash 269, 
Good faith asaeatlal 
Where, a witness is neither sub¬ 
poenaed nor examined, but attends, 
on request. tb,e court must bo satis- 
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fled that the party who procured his 
attendance did so in good faith; ex¬ 
pecting to require his testimony, in 
order to entitle him to costs.— 
Swiler V Casey, 1 Pearson, Po., 126 
—Commonwealth v Smith, 4 Pa Co 
321 

TO. Mo—^Lucas v. Brown, 106 SW. 

1089, 127 Mo.App. 646. 

116 C J. p 130 note 1». 

8nl>p(snaa with nnilUed Uanks 

(1) In some jurisdictions it is held 
that subpeenas delivered in blank by 
the clerk to an attorney, filled out 
by him, and delivered to the shenff 
for service are not lawful writs but 
only pieces of blank paper to which 
the clerk signed his name and affixed 
the seal of the court, and the fees 
of witnesses who attend thereon are 
not taxable as costs In the ,case.— 
Lucas V Brown, supra. 

(2) Subpoena which, in accordance 
with long-established practice, has 
been delivered by clerk to attorney, 
signed and sealed, but leaving blank 
to be filled in thereafter by attor-t 
ney title of cause, name of witness, 
and date of trial, held valid so as to 
entitle successful party to mileage 
and per diem of witness attending 
trial In response thereto—^Prichard 
V Southern Pac, Co., 51 P.2d 428, 9 
Cal App 2d 704. 

71- Hawaii —^Makekau v. Kane, 20 
Hawaii 208 

72- N.C.-r-Carpenter v. Taylor, 4 N. 
C 689. 

73- US—^In re First‘Bond & Mort¬ 
gage Co, C.CAFla., 74 F 2d 930. 

16 C J. p 130 note 21. 
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ness IS prevented from attending by no fault of his 
own but as to the latter it has also been held 
that, if the witness is not in fault for nonattend¬ 
ance, fees paid him by the prevailing party and 
which he is entitled to keep may be taxed as costs.^® 
Also, fees for the former attendance of a witness 
who did not attend the trial cannot be taxed 

§ 232. --Witness Attending Other Action 

In some jurisdictions witness fees for a witness who 
Is a party or a witness In another case in the same court 
may be taxed as costs in each case in which he attends as 
a witness; but in other Jurisdictions witness fees may 
not be taxed as costs for a witness who is necessarily 
present as a party in another case, and if he attends 
as a witness in other cases only one witness fee may be 
taxed as costs. It to be taxed in one case or apportioned 
In all. 

In some jurisdictions witness fees may not be tax¬ 
ed as costs for a witness who is necessarily present 
in court as an interested party in another case,'^'^ 
and witness fees for a witness who is present in 
court to testify in several cases may be taxed in 
only one case, the amount thereof being apportioned 
between the cases in which he testifies.*^^ Some 
courts hold that for a witness who is brought by 
the same party for several suits only one charge for 
travel can be made, and only one charge for at¬ 
tendance on the same day;79 and if different par¬ 
ties having separate causes to be tried at the same 
term make an arrangement for the attendance of 
witnesses in both causes by the payment of their 
fees in one case, no fees will be allowed to be taxed 


in the other case.®® In other jurisdictions, how¬ 
ever, fees may be taxed as costs for the attendance 
of a witness who is a party®^ or a witness in an¬ 
other suit in the same court, and even though the 
different cases in which the witness testifies are 
between the same parties,®® or are cases in which 
only one of the parties is the same, as where they- 
are brought by the same plaintiff against different 
defendants or by different plaintiffs against the 
same defendant.®^ Under some statutes fees for 
witnesses summoned to attend in more than one case 
may be taxed as costs in each case for their per 
diem pay, but will be allowed in only one case for 
their mileage and ferriage.®^ 

§ 233. — Consolidation of Actions 

In some jurisdictions the witness fees of witnesses 
who testify in causes consolidated for trial may be taxed 
in each cause, but in other Jurisdictions they may be 
taxed only as for one cause. 

In some jurisdictions when two or more causes 
are consolidated for trial the witness fees and mile¬ 
age of witnesses who testified on the trial should 
not be taxed in each case, but should be taxed m 
only one of the cases or should be apportioned be¬ 
tween the cases®® In other jurisdictions on the 
consolidation for trial of causes between different 
parties, or in which only one of the parties is the 
same, the witness fees and mileage of witnesses who 
were sworn and testified only once, but whose tes¬ 
timony was used m all cases, may be taxed in each 
case.®7 In still other jurisdictions, where separate 


74. ' Pa —^Bremernaan v. Hayes, 22 
Pa Co. 399. 

76 . NT.—Roth V. Meads, 20 How. 
Pr. 287 

Pallnre to hold court 
A party who duly subpoenas his 
witnesses to attend the trial of a 
cause, and pays them their legal fees 
for travel and for one day's attend¬ 
ance, IS entitled, where he succeeds 
in the action, to have such fees 
taxed In the costs, although the wit¬ 
nesses, after going a part of the dis¬ 
tance were informed, as the fact 
was, that the court would not be 
held and they returned home—^Roth 
V Meads, supra. * 

70 . Tenn —^Davis v. Mills, 9 S W 
691, 86 Tenn 269—^Williams v 

Henderson; 1 Overt. 424. 

77 . US —Simpkins v Atchison, T- 
& S P R. Co, CCMo., 61 P 1000 

Pa—Fritz V Pntz, 5 Pa.Dist 676. 
ZdinliatloiL or rule 
The mere fact that the witness is 
a party in another case will not pre¬ 
vent the taxation of his witness fees 
If he would not have been present 
except for the case in which he tes¬ 
tifies.—Simpkins v Atchison, T & S 
P -R Co., CCMo, 61 P' liyoO 


78. US —^Parker v Cartzler, C.C i 
Ohio, 18 PCasNo.10.730, 6 Me-I 
Lean 6 

Pa—^BatsdorfC v Bokert, 3 Pa. 268 
16 C J p 130 note 30. 

ArbitratLon. 

Where two causes were heard by 
the same arbitrators on the same 
day and at the same place, and wit¬ 
nesses were summoned m each to ap¬ 
pear at the same time and place, wit¬ 
ness* fees should be allowed in but 
one case—^Bvans v. Hart, 10 Lane, 
Bar, Pa, 77. 

79. NH—^Bliss V. Brainard, 42 N 
H 266. 

80. N.H—^Bliss V. Brainard, supra. 

81. Tenn—^Hopkins v. Waterhouse, 
2 Terg 823 

82. Wis—^Leonard v. Bottomley, 245 
NW. 849, 210 Wis 411, followed 
in 245 NW 86^. 210 Wis. 420. and 

i 245 NW. 863, 210 Wis, 421. 

15 C J P 130 note 26 

83. Ga.—Robinson v. Banks, 17 Ga 
211 . 

16 C J. p 130 note 27. * 

84. ’US—^Wooster v. Handy, C.CN 
T., 23 F 49, 23 Blatchf 112. 

16 CJ p 130 notes 28, 29. 
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85. Tenn—^Hopkins v. Waterhouse, 
2 Terg. 323 

86. NM.—^Marcus v. St. Paul Pire 
& Marine Ins. Co., 1 P.2d 667, 36 
NM 471. 

Wis—^McCaffrey v. Minneapolis, St 
P. & S S M. Ry Co, 267 NW 
826, 222 Wis. 311, mandate modi¬ 
fied 268 N.W. 872, 222 WiS 311. 

16 CJ p 130 note 31, p 142 note 6 
[e] (1). 

Choice of case 

Where two cases by separate plain¬ 
tiffs against the same defendant 
were tried together and in one a 
verdict was rendered for plaintiff 
and in the other for defendant, the 
latter may tax the entire bill for his 
witnesses against plaintiff in the 
ca.sd in which the verdict was in his 
favor.—Showers v. Heidelberg Tp, 3 
PaDist 201 

87. U S.—National Union Plire Ins. 
Co of Pittsburgh, Pa, v Califor¬ 
nia Cotton, Credit Corporation, C C. 
ACal. 76 F2d.»79. 

WitiieBscs 8WOZ1L In each oaM 

Where three cases were tried to¬ 
gether and' each witness who testified’ 
was sWorn In each case, ei^ch 
properly allowed thrbe i^^es — 
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actions, not consolidated, are tried together wit¬ 
ness fees can be taxed only in the cases in which 
they were actually disbursed, and where a witness 
IS subpoenaed in each case the witness fees are tax¬ 
able in each case.®* Where separate actions are 
tried together witness fees are to be taxed in the 
action to which the testimony of the witness related, 
and not m the action to which it did not relate.*® 
On the trial of consolidated causes, the fees of a 
witness who was subpoenaed in one cause before 
consolidation and whose testimony relates wholly 
to that cause should not be allowed as costs in the 
other cause.®® Where separate certiorari proceed¬ 
ings to review tax assessments are referred to the 
same referee and tried together and costs allowed 
in only one of the proceedings, an objection that 
costs are allowed for all witnesses who testified, 
without regard to whether their testimony was used 
in the proceeding in which costs were allowed, 
will not be sustained where the objector fails to 
point out the witnesses whose testimony was not 
used in the proceeding in which costs were allow- 
ed.9i 

Taxation of costs for witness who is a party in 
the consolidated case see supra § 222. 


§ 234. - Incompetent Witness 

The fees of witnesses who are Incompetent to testify 
may not be taxed as costs. 

The fees of witnesses whose testimony is rejected 
on the ground that the witness is incompetent may 
not be taxed as costs,®® even though the ruling re¬ 
jecting the witness was erroneous, where it was not 
appealed from.®* 

§ 235. - Witness Whose Testimony In¬ 

admissible 

Although there Is substantial authority to the con¬ 
trary, It IS held in a number of Jurisdictions that the 
fact that the testimony of a witness, summoned in good 
faith, IS immaterial or inadmissible does not prevent the 
taxation of his fees as costs 

In some jurisdictions in order to entitle a party 
to tax the costs of witnesses the evidence of such 
witnesses must be material ,®4 and so a party can¬ 
not tax the fees of a witness whose testimony is re¬ 
jected or stricken out as being immaterial, irrele¬ 
vant, or incompetent,®* although the witness may 
have been subpoenaed in good faith.®* In other 
jurisdictions, however, the fact that the testimony 
of a witness is immaterial or inadmissible is no rea¬ 
son for not taxing his costs against the losing par¬ 
ty if summoned in good faith ;®7 and bad faith in 


Waterman Co. v. Lockwood, C.C. 
Mass, 128 F 174. 

88. N.T —^Parker v. City of New 
York, 203 NYS 817, 122 Misc. 
660, 

Pees allowed only fox one aotlogo. 

Where three actions were tried to- 
erether disbursements for witness 
fees were disallowed except as to 
one action —Gelf ond v Kirschen- 
baum, 292 NT.S. 568, 249 App Div 
894 

On tk reference of cross actloiis in¬ 
volving the same subaect matter or 
the same reference, and one trial had 
of both, the prevailing party was en¬ 
titled to an allowance for witness’ 
fees in only one action—Sanders v. 
Falling, 8 Thomps. ft C, N.Y., 64. 
Trader etilpnlatloa 

Where three actions by the same 
plaintiff against different defendants 
were tried together by a referee un¬ 
der a stipulation that “the evidence 
IS to be taken as in one case, and to 
be deemed to be taken in all of the 
cases, so far as applicable,” the fees 
of witnesses who were called and 
testified once and whose evidence 
was admissible in all the cases 
should be taxed but once and ap¬ 
portioned among the actions.—^Brown 
V. Sears, 62 N.Y.S. 792, 28 Misc. 669. 

89. Cal—Bue v. Superior Court in 
and for Shasta County, 269 F. 663, 
98 Cal App. 147. 


90. Nev—State v. Gayhart, 66 P. 
1087, 68 P. 118, 26 Nev. 278. 

91. NY—^People ex rel Envoy 
Apartments v. Miller, 800 N.Y S 
1327, 165 Misc 943. 

92. Ga —Crozier v. Berry, 27 Ga. 
346. 

N C —Keith V. Goodwin, 51 N.C. 
398. 

Pa—Commonwealth v Lucas, 24 Pa. 
Co. 126—Cody v Clelam, 1 Pa.Co 
8 —Henn v. Holt, 16 Wkly N C 403 
Zatoxloatad witness 

Fees for witness who was intoxi¬ 
cated when called, and testified in 
chief, but was too drunk to testify 
on cross examination, may not be 
taxed.—^Pritz v. Fritz, 5 Pa.Dist. 676 
93- NC—^Keith v. Goodwin, 51 N-C. 
398. 

94. XT S —^Federal Intermediate Cred¬ 
it Bank of Columbia v. Mitchell, 
DCS.C, 38 F2d 824. 

95. Del—West v. Shockley, 4 Del 
287 

15 C J. p 131 note 38 
Taxation, held proper 
The allowance of witness fee as 
costs was not error where witness’ 
testimony was material—^Egeland v 
Jewell, 69 P.2d 804, 50 Anz. 140. 

In. Peconsylvania 

<1) In a number of early cases it 
was held that the fees of a witness 
whose testimony was immaterial or 
irrelevant could not be taxed as 
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costs—Commonwealth v. Luccus, 24 
Pa Co 126—Cody v Clelam, 1 Pa 
Co 8—Fisher v. Scott, 16 Wkly N.C 
126 

(2) However, in a somewhat later 
case the fees of a witness who was 
subpoenaed in good faith and was 
competent to testify, but whose tes¬ 
timony was excluded as irrelevant, 
were taxed as costs, the court re¬ 
fusing to follow the earlier cases 
and holding that when witnesses are 
subpoenaed in good faith, competent 
to testify, and there is apparent 
ground that their testimony might 
be admissible, even if their evidence 
is excluded as irrelevant and imma¬ 
terial, costs should follow the ver¬ 
dict —^Hemmer v. Morrison, 2 Just L. 
R 163 

(3) Fees of witnesses summoned 
to prove matters alleged in the 
statement of claim and not denied 
by answer filed will not be allowed 
as costs.—^East Allen Tp v. Cement 
Belt St. R. Co., 13 PaDist 668, 29 
Pa Co. 109. 

96L Pa.—^Eakin v. Fulmer, 4 Pa,Co. 
319. 

97. Mont—Spaulding v. Maillet, 188 
P. 377, 67 Mont 318. 

Tex —Beokner v Barrett, Civ App , 
81 SW2d 719, error dismissed. 

16 C.J p 131 note 40. 

Teztlmoiijr paartially excluded 
Witness fees for a witness whose 
testimony was partially, but not 
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COSTS 


§ 241 


such a case must be clearly shown to the satisfac¬ 
tion of the court to warrant a refusal to tax the fees 

of such witness,^8 


§ 236. Witness Whose Deposition Tak¬ 
en 

Although there Is authority to the contrary, it has i 
been held that the fees of a witness who attended and 
was examined In person may be taxed as costs, even 
though his deposition has been taken and Is on file. 

The fact that a witness’ deposition has been tak¬ 
en and is on file is no objection to the allow¬ 
ance of the fees of such witness in the taxation of 
costs, if he attended and was examined in per¬ 
son;®® but the contrary has also been held.^ 

§ 237. — Witness of Unsuccessful Party 

Fees of witnesses of the unsuccessful party are not 
taxable against him. 

Fees of witnesses of the unsuccessful party 
should not be included in a judgment against him 
for costs.2 

§ 238. Cause Not Set for Trial or Im¬ 
properly Listed 

Witness fees cannot be taxed where the cause Is not 
set for trial or is improperly listed. 

Witness fees cannot be taxed as costs for the at¬ 
tendance of witnesses when the cause is not at is¬ 
sue,® or is improperly listed,^ or before the case is 
set down for trial.® 


§ 239. - Continuance or Delay of Cause 

Witness fees for attendance of witnesses during the 
time the trial was delayed may be taxed In favor of the 
prevailing party where such delay was not the result 
of his fault. 

Witness fees may be allowed as costs to the suc¬ 
cessful party for the attendance of his witnesses 
during the time that the trial was delayed for rea¬ 
sons other than his fault;® but if he himself caused 
the delay he should not be allowed witness fees for 
attendance before the trial was put off;*^ and 
where he obtains a postponement he is not entitled, 
under some statutes, to tax as costs witness fees 
for the day on which the postponement was obtain¬ 
ed.® An allowance of a continuance, on condition 
of paymg defendant’s costs in preparation for trial, 
includes witness fees so paid by defendant.® 

§ 240. - Agreement to Use Evidence in 

Other Case 

Examine Pocket Parts for later cases. 

§ 241. -Time for Which Attendance 

Taxable 

In gonoralf fees for the attendance of witnesses may 
be taxed for the time they are In attendance upon the 
court as witnesses, even though they do not testify each 
day of attendance, but not for time prior to their at¬ 
tendance or after their discharge. 

Fees which may be taxed as costs for the at¬ 
tendance of witnesses are limited to the days the 
witnesses were in attendance at the place of trial, 
and to attendance for the purpose of testifying 
as distinguished from other purposes.^! Otherwise, 


wholly, excluded may be taxed as 
costs, there beins nothingr to indi¬ 
cate that he was not called In srood 
faith or that there was any abuse of 
discretion on the part of the court.^ 
State Bank of Chicago v Oyloe Piano 
Co., 193 N.W. 403, 195 Iowa 1162. 

98. Mont.—Spauldmgr v. Malllet, 
188 P. 377, 67 Mont 818. 

16 C.J. p 131 note 41. 

99. U.S.—Anderson v, ^oe, CC. 
Mich, 1 FCasNo.359. 1 Abb 299 
—^Beckwith v Easton. D.CNT, 3 
F 08^.^0 1,212. 4 Ben. 357. 

1. Wash.—Hall v Northwest Lum¬ 
ber Co., 112 P. 369, 61 Wash. 361. 

8. MinxL—^Trigg v. Larson, 10 Minn. 

220 . 

16 C.J. p 181 note 44. 

3. Ala.—Porter v. Williams, 22 Ala 
626. 

N Y.—^Kennedy v. Jarvis, 110 N.T S, 
894, 126 AppDiv. 661. 

4 , Pa,—^Perry v. Williams, 14 Pa Co 
422—Cody V. Clelam, .1 Pa.Co. 8. 


5. Or.—Logan v. Cross, 198 P- 1097, 
101 Or. 85, 26 A.LR. 1009, 

15 C J. p 132 note 56. 

After case is at issue 

The prevailmg party cannot tax as 
costs fees for the attendance of his 
witnesses after the case Is at is¬ 
sue but before It was set down for 
trial.—^Logan v. Cross, supra. 

0L U.S.—Hunter v. Russell, C C. 
Mont, 69 F. 964. 

16 C J p 182 note 67. 

Additional mileage where case con¬ 
tinued or postponed see infra S 
245. 

7. NT.—^Titus V. Bullen, 6 Wend.! 
662 

16 C J. p 132 note 59. 

Befarence of cause 
Where a party knew that a cause 
would have to be referred, and on 
such reference he is successful, he 
will not be allowed witness fees for 
attendance at the circuit at which 
the cause was referred—Pike v. 
Nash, 16 HowPr, N.Y., 63 

8. N.J.—Sevlesruo Holding Corpora- 
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tion V. American Equitable AtSsur. 
Co., 166 A. 729, 11 N J.MiSC. 334. 

9. NY—^Inderhed v. Whaley, 7 N. 

T.S. 74. 17 N.T.Civ.Proc. 877. 
la U.S.—Deal v. U. S.. CC.A.Alas- 
ka, 11 F.2d 3, certiorari granted 46 
set 630, 271 U.S. 666, 70 LEd. 
1136, reversed on other grounds 47 
set. 613. 274 U.S. 277, 71 L.EcL 
1045. 

11. U.S.—United Waterworks Co, v. 
Stone. D.C.Mass., 29 F 2d 428. 

For consnltatloiL 

Fees for attendance for purpose 
of consultation with counsel cannot 
be taxed—United Waterworks Co. v. 
Stone, supra. 

Expert witness 

In jurisdictions where only ordina^ 
ry witness fees are allowed for ex¬ 
pert witnesses, for a consideration 
of which see infra | 244, witness 
fees cannot be taxed as costs for 
time spent by an expert witness 
while sitting in the court room mere¬ 
ly as aja expert advlsmg the litigant, 
or while qualifying himself to testify 



§ 241 


COSTS 


20 C.J.S. 


the court may exercise its discretion as to the num¬ 
ber of days’ attendance of witnesses for which the 
prevailing party may tax costs ,*^2 and witness fees 
for all the time actually spent by the prevailing par¬ 
ty’s witnesses m attending the sessions of the court 
while waiting to be called to testify may be taxed 
as costs,13* even though they may not have testified 
each day of attendance and the fact that a wit¬ 
ness resides at the place where the court is held 
and so could readily be called when wanted does 
not limit the taxation of costs for his attendance to 
the days on which he testified i® If the cause is 
set down for trial on a particular day, and the time 
is short and the witnesses live a considerable dis¬ 
tance, the party may keep them in attendance; but 
if considerable time is to elapse before the trial 
and the witnesses are convenient, a charge for their 
attendance on days when they are not needed should 
not be allowed.^® In jurisdictions which permit 
the taxation of fees for witnesses who were not 
summoned, see supra § 241, it has been held by some 
that per diem fees for attendance while waiting 


to testify in addition to the day on which the wit¬ 
ness testified may be taxed for witnesses who were 
not subpoenaed, but it has been held by others 
that there can be taxed as costs for such a witness 
a fee only for the day he was on the witness 
stand^s and, as appears infra § 245, no mileage. 
Fees cannot be taxed for attendance of witnesses 
during the trial of the case after their discharge ,13 
and the fact that the tnal closed too late during 
the day for the witnesses to go home does not au¬ 
thorize the taxation of another day’s attendance.^® 
An order seasonably made that no action except 
a designated one will be tried after a particular 
day of the term, and that the parties will not be 
allowed to tax fees for the attendance of witnesses 
in other actions after that day, precludes the tax¬ 
ation of costs for the subsequent attendance of wit¬ 
nesses in all but the specified action.^i Except 
where under the controlling statute provision is 
made for time spent in travel,32 time spent in travel¬ 
ing to and from the court is not to be compensated 
for except by mileage.38 


as a witness in ttxe case.—Corona 
Foothill Lemon Co v Lillibridge, 55 
P.2d 1210. 12 Cal.App2d 549. 

12. Utah—^Thomas v. Frost, 27 P.2d 
469, 83 Utah 207 

Tacsatioii held propeir 
Trial court’s refusal to retax costs 
hy disallowing witness fees for de¬ 
fendant’s witnesses during first three 
days of tnal when, it was* claimed, 
defendants* counsel knew that wit¬ 
nesses would not he called, was 
proper under the facts—Corbaley v. 
Pierce County, 74 P.2d 993, 192 

Wash. 688. 

13. Cal.—Corona Foothill Lemon Co. 
V. Lillihridge, 65 P.2d 1210, 12 Cal. 
App 2d 549. 

SniLdays and holidays 

(1) The prevailing party may have 
allowed as costs fees paid his wit- 
nei^es for the Sunday intervening 
the days of the tnal.—^Rowe v. 
Shaw, 56 Me. 806. 

(2) Under statute entitling wit¬ 
nesses whose residences are so far 
removed from court as to prohibit 
return home from day to day to 
thre^ dollars per day for subsistence 
while attending court, or travelmg to 
attend court and, reti^rn home, costs 
therefor may te taxed for attend¬ 
ance of witnesses including legal 
holiday and week-end intervening be¬ 
tween days of trlaL—T'he TJdrne, D 
CNT.. 60 F.2d 667. 

What amoimtii to attendance, 

When a case is in .ordei: jTpr trial 
with a prospect that it will be 
reached speedily,' and a person >who 
znay' be wanted as a witness actual¬ 
ly attends j at ^^^place in close prox¬ 


imity to the courthouse, with the 
purpose and expectation of going 
thence if necessary to be present at 
the trial of the case as a witness, 
and IS then suffered to depart for 
the rest of the day, he may fairly 
be said to have attended as a wit¬ 
ness on that day, and a witness fee 
for his attendance may be taxed — 
Reid V Wright, 68 NH 886, 181 
Mass 306 

Attendance not eoleOy for purpose of 
testifying 

Where plaintiff’s counsel testified 
that witnesses were acting both as 
witnesses and as expert engineering 
advisers for plaintiff and were 
listenmg to testimony for purpose of 
Qualifying them to testify and also 
stated that presence of witnesses 
was reQiured because plaintiff did 
not know at what time it would be 
necessary to call them, action of 
court In taxmg as costs all time 
spent by witness attending court 
could uot be reversed.—Corona Foot¬ 
hill Lebion Co. v. Lillibndge, 55 P.2d 
1210, 12 Cal.App.2d 549. 

14. U.S.—^Hayes v Surface Com¬ 
bustion Corporation, D.C.N.T., 25 
FSupp. 515 

Utah—Burtenshaw v. Bountiful Irr. 
Co., 61 P.2d 312, 90 Utah 196. 

15. Mich.“^ones v. Antrim Circuit 
Judge, 193 NW. 873, 223 Mich. 141. 

Begvsoo. for rule 

Experience has taught attorneys 
the advisability of having their wit¬ 
nesses present in court to meet sud¬ 
den turns often encountered in trials 
and to prevent delays in waiting for 
witnesses—Jones v. Antrim Circuit 
Jud^e, supra. 


13. Minn —Andrews v. Cressy, 2 
Minn. 67. 

16 C J p 138 note 69. 

17. Mont.—^Helena Adaustment Co. 

V. Claflin, 243 P. 1063, 75 Mont 817. 
la Nev—^Zelavin v. Tonopah Bel¬ 
mont Development Co., 149 P, 188, 
39 Nev. 1. 

WitaoASseci in court room 
Where witnesses resided at dis¬ 
tance from place of trial and were 
not subpoenaed, but being in court¬ 
room during trial were called to tes¬ 
tify, refusal to tax witness fees for 
such witnesses except for day called 
to witness stand held proper.—War¬ 
ren V. De Long, 69 P.2d 1166, 67 Nev. 
131, rehearing denied 60 P.2d 608, 67 
Nev. 131. 

19. Utah.—^Burtenshaw v. Bountiful 
Irr. Co., 61 P.2d 812, 90 Utah 196. 
15 C J. p 133 note 67. 
lUi court’s discretion 
It is within the tnal court’s dis¬ 
cretion to disallow the taxation of 
witness fees for witnesses after 
their discharge —Thomas v. Frost, 
27 P.2d 469, 83 Utah 207. 

Case tried on first day of term 
Where a cause is tried on the fltst 
day of the term, only one day’s at- 
tendajice will be allowed—cnrummer 
V Huff, 1 Wend., N.Y, 24 
acx NT.—^Bvans v. Ferguson, 10 N.' 
T.CivProc. 57. 

21 . NH.—^Pabyan v. Russell, 39 N. 
H 399. 

22 . US —Gallon Iron Works & Mfg. 

Co V, Beckwith Machinery Co., D 
CPa., 26 FSupp. 691 ' 

23. U.S.—Deal 'v. U. S, CC.AAlas- 
ka» 'll Fi2d 8, 9, Citikig' Corpus 
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§ 242. -Number of Witnesses Taxable 

The court may exercise Its discretion as to the num¬ 
ber of witnesses for which witness fees may be allowed 
as costs, and if the prevailing party has called an un¬ 
necessary number he may be required to pay the fees 
of those not needed. In some junsdictions, under statute 
or rule of court, fees can be taxed against the unsuc¬ 
cessful party for only a designated number of witnesses 
summoned to prove a single fact. 

The court may exercise its discretion as to the 
number of witnesses for which a prevailing party 
shall be allowed to tax costs.24 The party is bound 
to exercise a proper discretion as to the number of 
witnesses; he cannot call an unlimited number and 
charge the expense on his opponent,25 but will be 
allowed as costs the fees and cost of examination 
of only such number as the court considers reason- 
able.25 If he has called an unnecessary number, 
he may be required, although successful, to pay 
the fees of as many of them as were not need- 
ed.27 The court ordinarily will not interfere, how¬ 
ever, unless there is a clear disparity between the 
end to be accomplished by the proof and the instru¬ 
ments for Its accomplishment,28 or unless there is 
evidence of oppression.2d 

Expert witnesses see infra § 244. 

Numiber of witnesses testifying to single fact In 
a number of jurisdictions, under statutes^o or rules 
of court^i providing therefor, not more than a 
designated number of witnesses summoned by the 
successful party to prove a single fact can be tax¬ 
ed against the unsuccessful party. A general pro¬ 


§ 244 

vision that fees will not be allowed for more than 
two witnesses to the same fact has no application 
where the judgment for costs is against the party 
summoning the witnesses 22 The burden is on the 
party complaining of witness fees taxed as costs 
to establish the fact that the witnesses subpoenaed 
and in attendance were for the purpose of testify¬ 
ing to the same fact 2 2 

§ 243. - Excess of Legal Fees 

Fees in excess of the amount legally due the wit¬ 
ness cannot be taxed as costs. 

A party cannot recover as costs for witness fees 
an amount in excess of the amount legally due the 
witness ;24 and where he has paid some less than 
their legal fees and some more, the legal fees of 
all cannot be grouped together to make the sum 
equal to the amount paid to all.35 The extra ex¬ 
pense of sending a witness to the locus in quo to 
familiarize himself with it is not allowable as 
costs.22 

§ 244. - Expert Witness 

Except as authorized by statute compensation for 
expert witnesses, beyond the ordinary fees authorized 
for witnesses generally, cannot be taxed as costs. 

In a number of jurisdictions compensation for 
expert witnesses, beyond the ordinary fees au¬ 
thorized for witnesses generally, are not taxable as 
costs.27 However, in other jurisdictions, under the 


COSTS 


Juris, and certiorari grranted 46 S. 
Ct 630, 271 US 656, 70 L.Ed, 
1185, reversed on other grounds 47 
set 618, 274 US. 277, 71 LHd. 
1045 

Pa„—^Venetian Blind Co. v. Neshit, 
18 Pa.Co 330. 

fl4. Utah—Thomas v. Frost, 27 P 
2d 469, 468, 88 Utah 207, clUng 
Oorxms Jazis. 

16 C J p 181 note 45. 
as. NT—Lowerre v. Vail, 6 Ahb. 
Pr 227. 

15 C.J p 131 note 47. 

as. us —^Kane v. Liuckman, C C. 
Iowa, 131 F. 609. 

27. Ala—^Porter v. Tennessee Coal, 
Iron & H Co., 68 So. 808, 13 Ala 
App. 682. 

15 C.J. p 182 note 49 

28. N.T.—^Lowerre v. Vali, 6 Ahb 
Pr. 227 

29. Pa.—De Benneville v, De Ben- 
neville, 1 Bmp. 46. 

16 CJ p 132 note 51. 

30. Lra.—^Barker v. Houssiere-Iiat- 
reille Oil Co, 112 So. 415, 163 La 
555 

15 C.J. p 182 note,48. 


FrSma fade exceadve 

Taxation of costs contrary to stat¬ 
ute providing that only two witness¬ 
es called to prove one fact shall be 
taxed in bill of costs is pnma facie 
excessive —Uorrough v. Mackenson, 
166 So 675, 231 Ala. 431. 

31. Mont.—^Hoskins v Northern 
Paa Ry. Co., 102 P. 988, 89 Mont. 
394 

Faot to which api^cable 
Under a.rule of the district court 
that in all civil actions not more 
than five witnesses shall be ex¬ 
amined as to *'any question of fact 
or issue In the cause,” the limita¬ 
tion refers to any single, substantial 
allegation of the pleadingrs on which 
an issue is raised, and not to the ul¬ 
timate fact to be determined.—^Hos¬ 
kins V. Northern Pac. Ry. Co, supra. 

32. Tex.—Cabell v. Orient Ins. Co., 
65 S.W. '610, 22 Ter-CivApp. 636. 

33. Tex—^Wallis v. Wallace, Civ. 
App, 92 S W. 48. 

34. U.S.—^Burrow v. Kansas City, 
Ft S. & M. R. Co, C.pTenn.. 64 
P. 278. 

15 C J p 133 npte 64. 
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36. U.S —^Burrow v. Kansas City, 
Ft. S. & M. R. Co, supra. 

38. US.—In re First Bond So Mort- 
ga.se Co, CCA Fla, 74 F.2d 930w 

37. U S.—Henkel v. Chicago, St. P., 

M. & O Ry Co, 62 S Ct. 223, 
284 U.S. 444, 76 LBd. 386—In re 
First Bond & Mortgage Co,^ C C. 
A Fla., 74 F.2d 930—In re Allied 
Owners^ Corporation, C CJLN.T., 
72 F.2d 266—^Treadwell v. Mutual 
Life Ins. Co of New York, D.C 
Xia., 20 F.Supp 494—^Bone v. Walsh 
Const. Co., D.C.Iowa, 236 F. 901— 
In re Carolina Cooperage Co., U.C. 

N. C, .96 P. 604. 

NT.—People ex rel. Envoy Apart¬ 
ments V. Miller, 800 N.T.S. 1327, 
165 Misc. 943. 

15 C X p 181 note 42, 

B ottson . for rule 

(1) Ordinary witness fees axe tax¬ 
able on the theory that the law re¬ 
quires the witness to attend and 
speak, but an expert sells his opin¬ 
ion, as counsel sells his services,i a«ad 
he cannot by law be compelled to 
testify at all—Cheatham 'Electric 
Switching* Pevice Co. v Transit «X>e- 
velopment Co^ C.C.A-N’.T., 2W.»i!r. 
792. 
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COSTS 


statutes in force therein, extra compensation for ex¬ 
pert witnesses may be allowed and taxed as costs 
against the unsuccessful party and regardless of 
whether they are appointed by the court or sum¬ 
moned by the parties,*® or even though they were 
not summoned at all but merely produced by one 
of the parties,and whether they were appointed 
or summoned as experts or were summoned as ordi¬ 
nary witnesses.**^ It is sufficient if they were call¬ 
ed to testify only to an opinion, or to the result of 
scientific or professional examination but the 
fact that in addition to their testimony as experts 
they also testified as an ordinary witness to the 
facts of the case will not prevent the taxation of 
their fees as experts as a part of the costs.'*® How¬ 
ever, expert witness fees and expenses should be 
taxed as costs only where the testimony of the 


20 C.J.g. 

witness is in reality necessary as elucidating some 
technical or scientific subject, and not where he tes¬ 
tifies as to the facts of the case;^^ and the fees 
of an expert which are taxed as such in the costs 
should not include services rendered prior to the 
litigation and not with reference thereto nor 
that portion which is attributable to his assistance 
of counsel at the trial.^® 

The same right prevails to tax, as a part of the 
costs, compensation to be paid expert witnesses 
in good faith made to attend, and deemed material 
and necessary upon an issue presented, although not 
sworn as witnesses by reason of abandonment of 
the issue on which they were summoned to testify, 
as prevails in the case of other witnesses in good 
faidi subpoenaed and deemed material and neces¬ 
sary, and by reason of the turn of the case not 


(2) For -earlier cases on this point 
see 15 C.J. p 131 note 42 [a]. 

XA absenoe of stipTilatLOB. 

Expenses of expert accountant 
selected by the referee before whom 
the case was tried, with the consent 
of both parties, to examine the books 
of the unsuccessful party on his re¬ 
fusal to permit the prevallinfi: party 
to do so, and who testified in be¬ 
half of the prevailing party, can¬ 
not be taxed as costs in the absence 
of a stipulation consenting thereto. 
—International Fastener Co v Fran¬ 
cis Mfg, Co„ 198 N.Y S. 465, 204 App. 
Dlv. 526, affirmed 142 N.E 330. 236 
N.T. 673, reargument denied 143 W. 
m 732, 287 N T. 635. 

Ordinary witness fee can be tax¬ 
ed 

U.S.^In re First Bond & Mortgage 
Co, CC.A.Pla., 74 F.2d 930- 
N.Y.—^People ex reL Envoy Apart¬ 
ments V. Miller, 800 N.YS. 1827, 
165 Misc 948. 

3& U.S—^^tna Life Ins. Co. T. Al¬ 
len, CCA Me, 32 F2d 490, cer¬ 
tiorari dismissed 50 S Ct 14, 280 
XJ.S 615. 74 LBd 666. 

Del.—^Kuratle v. Pyle, 107 A. 788, 12 
DeLCh 112, affirmed Pyle v. Kura- 
tle, 110 A. 659, 12 Del Ch. 372. 

La.—Lafon v. Riviere, 1 MartN.S. 
448. 

Mich —Security Life Ins Co of 
America v, Schwartz, 191 hT.W. 216, 
221 Mich 496 

NC.—Connor v Hayworth, 176 SE. 
140, 206 N C 721—Chadwick v. 

Life Ins. Co. of Virginia, 74 SE. 
115, 168 N.C. 380 
l>lsor»tlon of court 

Allowance of expert witness fees is 
within the discretion of the trial 
court. 

Mich.—^Maas Bros. v. Weitzman, 286 
N.W. 104, 288 Mich. 625 
Minn.—^Melander v. Freeborn County, 
212 N.W. 690, 170 Minn 878. 


Objection after txlal 
Reasonable fee for expert testi¬ 
mony cannot be objected to after 
trial of case in which neither party 
objected to examination of experts 
— ^Mays V. Allison & Langston Sup¬ 
ply Co., 6> La.App. 686. 

AUowanoe held proper 
In suit by tenant against landlords 
to ascertain and decree amount of 
rentals to be paid for renewed peri¬ 
od of lease, and to decree a renewal 
of the lease, trial court did not 
abuse its discretion in allowing ex¬ 
pert witness fees to tenant where 
the court had based rentals on tes¬ 
timony of those witnesses -^Maas 
Bros. V. Weitzman, 28$ N.W. 104, 288 
Mich. 625 

AocotULtant 

Fee of certified public accountant 
held taxable as that of an expert 
witness —^Duvemay v. Airey, La. 
App, 172 So. 816, 

Barly eases 

(1) In an early case in Louisiana 
the court held contrary to law the 
allowance as costs of a fee for an 
expert appointed by the court — 
Rathbone v. Neal, 4 La.Ann. 663, 50 
AmD. 579. 

(2) In Michigan, a circuit Judge 
in chancery had no power to tax 
fees of expert witnesses in excess 
of the statutory fee agcUnst the de¬ 
feated party, under Comp L1915 § 
12557, providing that expert witness¬ 
es shall not be paid compensation in 
excess of statutory fees, except by 
award of Judge—Joy ▼ Ingham Cir¬ 
cuit Judge, 169 NW. 917, 204 Mich. 

41. 

39- La—Suthon v Laws, 61 So 204, 
132 Lta. 207—^Duvernay v Airey, 
App, 172 So 816—Cutitto v Met¬ 
ropolitan Life Ins Co., App,, 172 
So 812—^Bell v. Employers* Liabil¬ 
ity Assur. Corporation, App., 152 
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So 766, rehearing refused 153 So 
834—Wnght v. Fuller Const Co., 
App, 146 So 300—^Levy v McWil¬ 
liams, 129 So. 170, 13 La App. 444, 
modifying 127 So. 761, 13 La.App 
444 

40. La —Barker v Houssiere-Lat- 
reiUe Oil Co., 112 So. 415, 163 La 
555. 

41. La—Suthon v. Laws, 61 So. 204, 
132 La 207—^Duvemay v. Airey, 
App, 1T2 So. 816—Cutitto V. Met¬ 
ropolitan Life Ins. Co, App., 172 
So. 812. 

42. La,—Suthon v. Laws, 61 So 204, 
132 La. 207—^Duvernay v. Airey, 
App, 172 So, 815—Cutitto v. Met¬ 
ropolitan Life Ins. Co, App, 172 
So. 812 

43. La—Attrep v. Horecky, App, 
177 So. 379. 

44. La —Cutitto V. Metropolitan 
Life Ins Co, App, 172 So 812— 
Levy V McWilliams, 129 So 170, 
13 La App 444, modifying 127 So 
761, 13 La App. 444. 

Should Mgroguga exx>6Kt ftoan fact 
testlmosiy 

The court should segregate such 
of the testimony of the witnesses 
as touches upon the facts from that 
which is given in truth in their 
capacities as experts and should 
make no award for that which mere¬ 
ly concerns the facts —Cutitto v 
Metropolitan Life Ins. Co., La App, 
172 So. 812 

45. La —Cutitto V. Metropolitan 

Life Ins Co, supra 

Prom prior traatment of patiant 
Fee of physician should not cov¬ 
er facts learned in examination of 
person testified about as a patient 
before cause of action arose.—Cutit¬ 
to V Metropolitan Lafe Ins. Co, su¬ 
pra. 

46- La —Cutitto v. Metropolitan 

Life Ins. Co., supra. 
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§245 


sworn.47 Expert witness fees cannot be taxed as 
costs for expert witnesses whose testimony was 
worthless and in substance inadmissible.'** 

In determining the amount of the fee the court 
will not allow for attendance for a longer period 
than was actually necessary,^* and will limit the per 
diem allowance to a reasonable amount®^* 

General rules limiting the number of witnesses 
for whose fees the losing party can be taxed, for 
a consideration of which see st^ra § 242, have 
been held not to apply to expert witnesses.®^ 

§ 245. -Mileage 

a. In general 

b. How distance computed 

c. Number of trips for which mileage 

taxable 


a. In General 

In general, although there It authority to the con¬ 
trary, a witness need not be subpcenaed in order to have 
his mileage taxed as costs; It should be limited to the 
distance actually and necessarily traveled In the state 
and should not include mileage traveled outside the state. 
That the witness traveled on a free pass does not pre¬ 
vent the taxation of his mileage unless he does not 
charge the party because of that fact. 

In general, under statutes in force in the various 
jurisdictions, fees for proper mileage may be tax¬ 
ed at a specified rate as a part of the costs for the 
distance traveled by witnesses of the prevailing par¬ 
ty in attending court®* In some jurisdictions fees 
for mileage of witnesses who were not subpoenaed 
in the case according to law cannot be taxed as 
costs ;®* but in other jurisdictions fees for mileage 
of witnesses who appear and testify may be taxed 
irrespective of whetiier they were subpoenaed.®^ A 


47. Mloh—^ones v. Antrim Circuit 
Judgre, 193 N.W. 873, 223 Mich. 
141 

On nonsuit 

Expert witness fees allowed doc¬ 
tors subpoenaed by defendant but 
not sworn or tendered, for the rea^ 
son that a judgment of nonsuit was 
entered at the conclusion of the 
plaintilTs evidence, held authorized. 
—Connor v Hayworth, 176 S.R 140, 
206 NC 721. 

Right to tax costs for ordinary 
witnesses subpoenaed but not ex¬ 
amined see supra $ 227. 

48. Ill.—Wollenberger v. Hoover, 
179 HE. 42, 346 IlL 611. 

49. Mich—Security Life Ins. Co. of 
America v, Schwartz, 191 N.W. 216, 
221 Mich 496. 

Por attendance other than when tea. 

tuyingr 

Although usually expert medical 
witnesses are asked hypothetical 
questions and there is no need of 
their sitting in court to listen to 
evidence, yet where witnesses are on 
hand from a distance, and the ex¬ 
igencies of the trial might have re¬ 
quired calling them at any. time, 
their fees were properly allowed on 
the basis of the time they were in 
attendance.—Jones v. Antrim Circuit 
, Judge, 193 NW. 873, 223 Mich, 141. 
60. Mich—Security Life Ins Co. of 
America v. Schwartz, 191 N.W. 
216, 221 Mich 496. 

Pee haid proper 

(1) Two hundred and fifty dollars 
expert witness fee for certified pub¬ 
lic accountant who prex>ared ex¬ 
haustive report showing that annual 
income of husband in divorce action 
was five thousand dollars, as basis 
for alimony, held not excessive, 
where without his testimony no 
income would have been proved — 
Duvemay v. Airey, LaApp., 172 So. 
815. 


(2) Five hundred and sixty-nine 
dollars and twelve cents held not an 
exorbitant fee for services of expert 
examiner of questioned documents, 
who left his ofilce In Chicago, Ill* 
to make mvestigation in Plaquemine, 
La.—^Lotz V Polizzotto, LaApp, 161 

50. 901, rehearing denied 163 So. 428 
Pee reduced 

In Insurance company’s suit 
against beneficiary of life policy to 
have the policy canceled, the fee was 
reduced from one hundred dollars a 
day to fifty dollars a day for medical 
experts —Security Life Ins, Co of 
America v Schwartz, 191 N.’W. 216, 
221 Mich 496. 

51. La —^Barker v. Houssiere-La- 
treille Oil Co., 112 So. 415, 163 
La. 565. 

NC—Connor v. Hayworth, 176 SE. 
140, 206 N.C. 72L 

58. Cal—^Prichard v. Southern Pac 
Co, 61 P.2d 428, 9 CalApp2d 704 
—^Richards v. Silveria, 275 P. 478, 
97 CalApp. 166. 

Mont —^Helena Adjustment Co. v. 

Claflm, 243 P. 1063, 76 Mont. 817. 
Or—Crawford v. Abraham, 2 Or. 163, 
63. Cal,—Naylor v. Adams, 114 P. 

997, 16 Cal.Apjt>. 363 
Nev,—^Agricultural Ins. Co. of Water- 
town, N T., T. Blitz, 64 P.2a l642, 
67 Nev. 870, modified on other 
'grounds 68 P.2d 668, 67 Nev. 889 
—Warren v. De Long, 59 P 2d 1166, 
67 Nev. 131, rehearing denied 60 
P2d 608, 57 Nev. 131—^Bream v. 
Nevada Motor Co., 269 P. 606, 61 
Nev. 100—Zelavm v. Tonopah Bel¬ 
mont Development Co., 149 P. 188, 
39 Nev. 1—^Meagher v. Van Zandt, 
2 P. 67, 18 Nev, 280 
N.C—Thompson v. Hodges, 10 N.C. 
318. 

Tenn —^Hopkins v. Waterhouse, 2 
Terg 280. 

Tex—Sapp v. King, 1 S.W. 466, 66 
Tex. 670. 
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Prior IxoonsSstent legislation. 

Statute fixing compensation for 
witnesses required to attend courts 
controls earlier inconsistent legisla¬ 
tion authorizing taxation of witness 
fees even though witness had not 
been subpoenaed.—^Agricultural Ins. 
Co of Watertown, N Y, v Biltz, 64 
P2d 1042, 57 Nev. 370, modified on 
other grounds 68 P 2d 668, 57 Nev* 
389 

Witness beyond reach of snbpoma 
Mileage cannot be taxed for wit¬ 
ness attending from outside district 
In which subpoena is effective.—^My- 
lius V. St. Louis, P, S. & W. R. Co., 1 
P. 619, 31 Kan 282. 

Sabpflsna with blanks filled by at¬ 
torney 

Subpoena which, in accordance with 
long-established practice, has been 
delivered by clerk to attorney, sigmed 
and sealed, but leavmg blank to be 
filled in thereafter by attorney title 
of cause, name of witness, and date 
of trial, held valid so as to entitle 
successful party to mileage—Pnch- 
~ard V. Southern Pac. Co., 61 P.2d. 

I 428, 9 CaJ.App.2d 704. 

Proof to prevent taxation on motion 
to xetax 

Where It does not appear on a mo¬ 
tion to retax that witnesses from a 
foreign state were not served at the 
state line, their mileage may be re¬ 
covered from such line—^Zelavln v. 
Tonopah Belmont Dev. Co., 149 P* 
188, 39 Nev. L 

54. Idaho —^Feenaughty Machinery 
Co. v. Turner, 267 P. 88, 44 Idahe 
368. 

Iowa—^In re Hulme's Estate, 171 N* 
W. 699, 186 Iowa 1219—Casley v. 
Mitchell, 96 NW. 725, 121 Iowa 
96. 

Mont.—^Peterson v. Fugle, 31 P.2d 
1080, 96 Mont 637—Helena Adjust¬ 
ment Co. V. Clafiin, 243 P. 1063* 
75 Mont. 817. 
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statute providing that witnesses living more than 
A designated number of miles from the place of 
trial cannot be compelled to attend does not pro¬ 
hibit the granting of full mileage to a witn'ess at¬ 
tending from a greater distancebut, since the 
cases are exceptional where the deposition of a wit¬ 
ness living beyond the reach of a subpoena will not 
answer every purpose in a civil action, the rule 
should ordinarily be to tax the losing party with 
mileage for witnesses for the distance only that a 
subpoena will rim and become effective.®® Mileage 
should be taxed only for the distance necessarily 
traveled in attendance on the court,and is limit¬ 
ed to travel for the purpose of attending as a wit¬ 
ness.®® 

Witnesses from outside the state. Mileage for 
travel outside the state is not taxable as costs in a 
civil cause in the state courts,®® inasmuch as the 
process of a court is without validity beyond the lim¬ 
its of a state.®® However, in jurisdictions which 
allow mileage for witnesses who appear and testi¬ 
fy without being subpoenaed to be taxed as costs, 
see supra text and note 54, the fact that a witness 
comes from outside the state does not prevent the 
taxation of mileage for his travel within the state, 


which is to be taxed from the state line to the place 
of trial and return on the ordinary route from the 
witness' place of residence to the place of trial.®2 

Witnesses traveling on free passes. The fact that 
a witness travels on a free pass does not prevent 
the taxation of his mileage fees as a part of the 
costs;®® but a defendant is not entitled to tax mile¬ 
age of his witnesses who traveled on passes issued 
by defendant and demanded no mileage merely on 
the possibility that he might be called on to pay 
it.®4 

In the federal courts the decisions are conflict¬ 
ing. A federal statute permits the deposition of 
a witness to be taken when he lives farther than 
one hundred miles from the place of' trial, and 
another allows subpoenas to be served in other dis¬ 
tricts in case the witness does not live farther than 
one hundred miles from the place of trial. In some 
circuits, as appears supra § 228 of this Title, it is 
held that fees for witnesses who have not been 
summoned, or who reside beyond the reach of 
summons, are not taxable, but the weight of au¬ 
thority supports the allowance and taxation of fees 
for such witnesses. A few of such cases hold that 
the successful party is entitled to have costs taxed 


Xn Oreffoa 

(1) If a witness resides within the 
state, but beyond the reach of an or¬ 
dinary subpoena, and attends on a 
special subpoena, upon which is in¬ 
dorsed an order of the court or 
Judge thereof requiring his attend¬ 
ance, double mileage may be allowed 
and taxed as costs—^Brown v. Mc¬ 
Cloud. 190 P. 678. 96 Or 649—-Bur¬ 
rows v. Balfour, 66 P. 1062, 89 Or 
488. 

<2) If, however, a> witness resides 
beyond the reach of an ordinary 
subpoena and attends upon request, 
without being subpoenaed, single 
mileage may be taxed for the dis¬ 
tance necessarily traveled within the 
state in attending court, if his tes¬ 
timony was material and his oral 
examination important and desirable 
—^Kohlhagen v. Cardwell, 184 P 261, 
93 Or. 610, 8 A.LiR 11—Egan v 
Finney, 72 P. 133, 42 Or. 699—-Luck- 
ejr V. Lilncoln County, 70 P. 609, 42 
Or. 331—Spencer v. Peterson, 68 P 
1108, 4l Or 257—^Perham v Portland 
General Electric Co, 53 P. 24, 33 
Or. 451—^ugar Pine Door & Lumber 
Co v Garrett, 42 P. 129, 28 Or 
168—Crawford v. Abraham, 2 Or. 163 

5& Iowa —In re Hulme's Estate, 
171 NW 699, 185 Iowa 12pL,9— 
Perry v. HoWe Co-op. Creamery 
Co., 101 NW. 160, X25 .Iowa 416. 
16 C.J. p WS note 74. 

68. Neb—Smith v, Bartlett, 110 N 
W. 991, 78 Neb 869. . 


57- Idaho.—-American Nat Bank v 
Cooper, 266 P 372, 44 Idaho 288 
Witness already present 

(1) If a witness comes to court 
on other business his mileage should 
not be taxed as costs 

Idaho —^American Nat Bank v. Coop¬ 
er. 256 P. 372, 44 Idaho 288 
Or —Crawford v. Abraham, 2 Or 
163. 

(2) Mileage should not be taxed 
for witnesses who resided at dis¬ 
tance from place of trial and were 
not subpoenaed, but being in court¬ 
room during trial were called to 
testify—Warren v De Long, 69 P 
2d 1166, 67 Nev, 131, rehearing denied 
60 P.2d 608, 67 Nev. 131. 

Witness not returning from court 
Allowance of milage from state 
line one way only for witness sub¬ 
poenaed by mail in foreign state 
where he was attending college was 
proper, where, because of the sum¬ 
mer vacation, there was nothing re¬ 
quiring his immediate return—First 
Nat. Bank v. ‘Coit, 257 P. 469, 79 
Mont. 468 

58. U.S—^United Waterworks Co. v 
Stone, D O Mass, 29 F 2d 428 

For oousultatlon with counsel 

Mileage cannot be taxed tor travel 
for the purpose of attending for con¬ 
sultation with counsel—United Wa¬ 
terworks Co V. Stone, supra. 

59b .lowa^—^Woodard v Chicago, B 
. L & P. By Co. 186 NW.‘978, 198 

4«0 


Iowa 616—^In re Hulme's Estate, 
171 NW. 699. 186 Iowa 1219 
16 C.J p 183 note 76. 

60. Mont.—Chilcott v. Rea, 165 P 
1114, 62 Mont 134 

Would give extraterritorial effect 
Mileage, if taxed at all, is allowed 
as a statutory right and to grant it 
for travel of a witness before he 
reaches the jurisdiction of the state 
'is, in a certain sense, to give the 
statute extraterritorial effect—^In re 
Hulme's Estate, 17l N.W. 699, 186 
Iowa 1219 

61. Idaho —Feenaughty Machinery 
Co V Turner, 257 P 38, 44 Idaho 
863. 

Iowa—Casley v Mitchell, 96 N.W. 

725, 121 Iowa 96. 

16 C J. p 133 note 78. 

62. Iowa.—^Woodard v. Chicago, R. 

I & P. Ry. 'Co, 186 NW 978, 198 
Iowa 616—^In re Hulme’s Estate, • 
171 N.W. 699, 186 Iowa 1219. * 

Or—^Kohlhagen v. Cardwell, 184 P. 

261, 93 Or. 610, 8 ALR. 11 
Wis—Leonard v Bottomley, 246 N. 
W 849, 210 Wis. 411, followed m 

245 NW 862, 210 Wis 420, and 

246 NW. 868, 210 Wis. 421. 

15 C J p 133 note 79. 

68. Minn—Jakutis v, Illinois Cent' 
R Co., 167 NW 896, 133 Minn 
33. 

S C —Jeffcoat v. Atlantic Coast Lme 
R. Co, 96 SE 616, 111 S C 19 
64. NY.—Valk v Brie R Co, 112 
. N.T.S. 792, 128 App Div. 470, 471. 
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for the entire mileage of witnesses, regardless of 
the distance they have come or of the fact that 
they have come from outside of the district or 
state.®® However, a majority of the decisions hold 
that mileage is recoverable only for such distances 
as IS necessarily traveled by a witness from a place 
to which a subpoena will run, that is, from any point 
within the district, and for a distance of one hun¬ 
dred miles, if the witness came from a point at a 
greater distance and without the district®® Un¬ 
der a statute applicable where the United States is 
involved in litigation, when the United States pre¬ 
vails m a suit in a federal court it is entitled to tax 
as costs the necessary expenses of a salaried em¬ 
ployee taken away from his place of business to 
attend as a witness for the government in lieu of 
mileage and per diem,®*^ but expenses only for that 
part of the necessary travel which is within the 
district may be taxed.®® 

b. How Distance Computed 

Ordinarily mileage la computed from the residence 
of the witness to the place of trial by some usual and 
ordinary route of travel. 

With the proviso that whether mileage shall be 
computed from the place of residence of the wit¬ 
ness or from some other place will depend on the 


circumstances of the particular case,®® ordinarily 
mileage should be computed by some usual and or¬ 
dinary route of travel between the witness' place of 
residence and the place of holding court and this 
notwithstanding the witness pursued a longer 
route.*^! In computing mileage a fraction of a mile 
is to be considered as a whole mileJ® A statutory 
provision that mileage shall be computed from the 
courthouse means the house in which the court is 
held, and not necessarily the courthouse of the 

county.73 

c. Number of Tnps for Which Mileage Tax* 
able 

In general only one mileage fee fop eacb witness, 
and not a mileage fee tor each day of attendance. Is 
taxable; but If the cause was continued or postponed 
for so long a time as to warrant a witness returning 
to his home, and the continuance or adjournment was nol 
the fault of the prevailing party, additional mileage for 
such witnesses may be taxed. ' 

In general only one mileage fee for each witness, 
and not a mileage fee for every day of attendance, 
IS taxable.*^^ However, mileage for numerous trips 
by a witness to and from his domicile during the 
trial may be taxed if, under the facts of the case, 
it was proper for him to make them;*^® and where 
a cause is continued for so long a time as to war¬ 


es. ITS.—^Moms-Turner Live Stock 
Co v. Director General of Kail-" 
roads, DC Mont, 266 F 600-^The 
Governor Ames, Mass, 187 F 40, 
109 CC.A. 94—Jesse D Carr Land 
& Live Stock Co v TJ S, Or, 118 
F. 821, 55 CCA 483—The City of 
Augusta, Mass., 80 F. 297, 26 C C.A. 
430 

15 C J. p 134 note 81. 
ea XTS—Deal v U. S., CCA.Alas- 
ka, 11 F2d 3, certiorari granted 46 
set 630, 271 US 656, 70 LBd. 
1135, and reversing on other 
grounds 47 S Ct 613, 274 US 277. 
71 LEd 1046—Kirby v. U S, CC. 
A.Mont, 273 F 391, affirmed 43 
S.Ct 144, 260 US. 423, 67 L.Ed 
329 

15 C J p 134 note 82 

Kotloe where beyond one hundred 
xmles 

Un.der statute permitting issuance! 
of subpoena for witnesses living outj 
of - the district and more than one 
hundred miles from court only with 
the permission of the court obtained 
on proper application, defendant 
against whom costs were taxed held 
not entitled to object to taxation of 
mileage paid to witnesses living m 
other districts more than one hun¬ 
dred miles from place of trial, to 
extent that mileage exceeded that al¬ 
lowable for one hundred miles each 
way, because defendant was not 
given notice of applications for or¬ 
ders permitting subpoenas to issue, 

20C.JS-81 


in absence of statute or rule of court 
reauirmg such notice—^U S. v Sug¬ 
ar Institute. DCN.T., 16 F Supp 
896. 

67. U.S.—U. S- V Southern Pacific 
Co, CCOr, 172 F 909. 

16 C J. p 134 note 84. 

Oovemmental offices traveling on 
pass 

Necessary expenses in going to, re¬ 
turning from, and attendance on, 
the court of deputy United States 
marshal under salary, who traveled 
on a pass on a government railroad 
m attending the trial are taxable as 
coats —Deal v U S , C.C A Alaska, 11 
F2d 3. certiorari granted 46 S.Ct. 
680, 271 U.S 666, 70 LBd. 1136, and 
reversed on other g^rounds 47 S Ct. 
613, 274 US. 277, 71 LEd. 1046 
es, US—Deal v. U S, Alaska, 47 
set 613. 274 US. 277, 71 LEd. 
1045, reversing, CC.A, 11 F2d 3, 
certiorari granted 46 S Ct 680, 271 
US, 666, 70 LBd 1136—Ladd & 
Tilton Bank v. U. S, CGA. Or., 30 
F.2d 334 

69. Mont.—^Lynes v. Northern 3?ac 
R Co,. 117 P. 81,* 43 Mont 817, 
AnmCae 1912C 188. 

Proxn place where smnxnoiLed 
In a maritime case in the first cir¬ 
cuit It was held that the mileage of 
witnesses are taxable from the place 
where they were summoned, although 
their domicile is at a nearer point — 
Bai^tem S S. Corporation v. Great 
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Lakes Dredge & Dock Co, Mass., 266 
F 497, 168 CCA. 3. certiorari dis¬ 
missed 40 set 8, 260 US, 676, 63 
LEd. 1202. 

70. Minn—Jakutis v. Illinois Cent 
R Co., 157 N.W. 896, 133 Minn. 
33 

16 C J, p 134 note 86. 

Shortest of two oustomary routes 
It has been held that if there are 
two main routes usually and cus¬ 
tomarily followed mileage should be 
computed by the shorter and more 
direct route—Venetian Blind Co. v. 
Nesbit 13 Pa Co. 880 

71. US —Hunter v. Russell, <5 C. 
Mont. 69 F. 964. 

72. N.H—Bedel v. Goodall, 26 N.H. 
92. 

73. N.J—^Reeves v. Ferguson. 31 N. 
JLaw 289. 

74. N.T —^People ex rel Envoy 
Apartments v. Miller, 800 NT.S. 
1827, 165 Misc 943 

Utah.—^Burtenshaw v. Bountiful Irr. 

Co. 61 P2d 312, 90 Utah 196. 

15 C.J p 184 note 93. 

Witnesses attending on successive 
days 

Witnesses who go home and re¬ 
turn the next day for the triad cen- 
not be allowed double mileage—^Pif- 
kin V. Wayne Iron Works, 22 Pa. 
Dist & Co. 688. 

76ta Wash —Corbaley v Pierce Coun¬ 
ty, 74 P.2d 993, 192 Wash. 688.' 
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rant a witness returning to his home additional fees 
for the travel of his witnesses who return home 
may be taxed in favor of the prevailing party where 
the continuance was not his fault ,*76 but additional 
fees for mileage cannot be taxed where the court 
adjourns overnight,*^7 or takes the usual recess over 
Sunday or a legal holiday ,^8 although it has been 
held, under a statute providing that a witness is en¬ 
titled to receive the sum of one dollar for each day's 
attendance and five cents per mile each way for 
necessary travel', that a witness who attends a trial 
for more than one day is entitled to mileage for 
each day if his daily travel claimed for is neces- 
sary.*^® Under a statute which allows subsistence 
expenses at a specified rate to witnesses who reside 
at such a distance as to prevent their return home 
from day to day, mileage will not be taxed for such 
daily return where the subsistence allowance would 
be less than the mileage allowance.80 

§ 246. - Demand for Fees 

In some Jurisdictions fees for witnesses are not tax¬ 
able as costa unless they require or apply for payment, 
and if their services are gratuitous fees therefor cannot 
be taxed as costs. 

It has been held that fees for witnesses are not 
taxable as costs unless they require or apply for 
pa 3 anent, 8 i and a fortiori a party is not entitled to 
tax as costs fees for the gratuitous services of a 
witness.82 A statute disallowing fees to witnesses 


who do not attend before the clerk within two days 
after trial does not prevent a successful party who 
has paid his witnesses and duly filed an itemized 
bill of costs within the required time from having 
the amount included in his judgment 83 it is not 
necessary that a witness shall state the particular 
term of court at which he attended, where the stat¬ 
ute requires of him, as a condition precedent to ob¬ 
taining his fees, an affidavit stating the number of 
days of actual attendance at the instance of a par¬ 
ty or his attorney.84 

§ 247. — Necessity of Prepayment 

Although it has been stated li^at only the amount 
actually paid the witness may be taxed as costs, other 
authority holds that it Is unnecessary to pay the wit¬ 
ness prior to taxation of the costs. 

Although it has been stated that the prevailing 
party can recover as costs only the amount actually 
paid by it to its witnesses, 86 other authority has 
held that it is not essential to the right of a party 
who claims witness fees as costs that he should have 
first paid the fees 86 

§ 248. Interpreter’s Fees 

In some Jurisdictions interpreter's fees may be taxed 
as costs. Translator's fees may not be taxed as costs. 

In some jurisdictions, under statutes entitling the 
prevailing party to recover necessary disbursements, 
interpreter's fees may be taxed as costs.87 


76- Cal,—^Richards v Silveona, 275 
P. 478, 97 CalApp. 166 
Ill.—See William & Vashti Collegre 
V. Shatford, 203 IllApp 390. 

N T —Moulton v Townsend, 16 How. 
Pr. 306 

Pa—Commonwealth v. McQuiston, 13 
Pa.Dist 519 
15 C J. p 182 note 58. 

Mtileag-e less than per diem 
A witness in attendance may .be 
allowed mil eagre In comingr from his 
home and groingr back, dunngr an ad¬ 
journment of court, where it is less 
than his per diem fees would be if 
he had remained in attendance.—^U. 
S. V Venable Constr. Co, C C.Ga., 
168 P. 838. 

Continuance by oonsent 
Where by mutual agrreement the 
parties, togrether with their wit¬ 
nesses, went home from court and 
returned with the same witnesses 
at a later date and commenced the 
trial of the cause fees for the addi¬ 
tional travels of the witnesses will 
be allowed as costs, where the ex¬ 
penses of litigration would have been 
increased by their remainmgr at 
court,—^Rowe v. Shaw, 56 Me. 306. 

77. N.T.—O’Rourke v. Degrnon Real¬ 
ty, etc., Co, 124 NT.S. 864, 189 
App.Div. 695. 


7& NT—^Booth V. Kerbaugh, 148 
NTS 624, 82 Misc. 67 

Necessity for subpoena determinative 
of question 

The question hinges on whether it 
is necessary to subpoena the wit¬ 
nesses de novo for the day to which 
court is adjourned; if it is not, and 
the attendance of the witnesses on 
that day can be lawfully required 
by paying them, before they are ex¬ 
cused on the day court is adjourned, 
their per diem fees for the inter¬ 
vening days, then the defeated par¬ 
ty cannot be charged with addition¬ 
al mileage.—^Booth v Kerbaugh, su¬ 
pra. 

79. Ill.—^Independent Packing Co v 
Bums, 168 HlApp. 482, disapprov¬ 
ing dictum in Chicago City R Co 
v. Burke, 102 IllApp. 661. 

16 C J. p 134 note 94. 
sa US —^Hayes v. Surface Com¬ 
bustion Corporation, D O N.T., 26 
F Supp. 616. * 

81. Ind—Goodwin v. Smith, 68 Ind 
301 

SC.—Clark v. Linsser, 17 S C L 187 
89. Cal.—Xiinforth v. San Francisco 
Gas & Electric Co, 99 P 716, 9 Cal 
App. 434 

Idaho—Feenaughty Machinery Co v 
Turner, 267 P 88, 44 Idaho 363— I 
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Griffith v Montandon, 36 P. 704, 
4 Idaho 76 

Or.—Crawford v. Abraham, 2 Or. 
168 

Payment in money required 

Fees for witness who receives con¬ 
sideration other than money, as the 
promise of the party for whom he 
testifies to attend and testify in the 
trial of another case in which the 
witness IS interested, cannot be 
taxed, as the only consideration for 
the taxation of witness fees is the 
payment of. or the obligation to 
pay, money—^Pearman v Gould, N. 
J.Ch., 8 A. 285 

83. Utah—Marte v Ogden City St. 
R Co, 36 P 501, 9 Utah 459 

84. Ill,—Independent Packing Co. v 
Burns, 168 IllApp 482 

85. US —^Burrow v. Kansas City, 
Ft S. & M. R Co, CCTenn, 64 
F 278. 

86 . Cal—^Ray v. Lankershim Grain 
Co, 207 P 601, 67 CalApp 467 

Double fees 

The same rule applies to double 
fees as to single-—Brown v. Mc¬ 
Cloud, 190 P. 678, 96 Or. 649. 

87- Or.—^Pranconi v Graham, 174 P. 

548, 89 Or 619 
15 C.J. p 143 note 10. 
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Translator's fees. The fees of translators em¬ 
ployed by both sides on the suggestion of the court 
have been held not allowable as costs in favor of the 
prevailing party.^S 

§ 249, Stenographer’s Fees 

a. In general 

b. Amounts and items allowable 
a. In General 

In general stenographer’s fees are not taxable as 
costs unless authorized by statute or special agreement 
between the parties, and then only In the proceedings 
In which authorized and subject to any conditions and re¬ 
strictions specified. 


Although in an equity case the court, with some 
doubt as to its propriety, upheld the action of the 
clerk in taxing to plaintiff costs for a copy of the 
evidence furnished to defendant,in general, in 
the absence of statute or of some special agreement 
between the parties authorizing it, stenographer's 
fees are not taxable as costs.®® However, ste¬ 
nographer’s fees constitute an item proper to in¬ 
clude in the taxable costs under statutory provisions 
in force in various jurisdictions,®^ and where it is 
authorized by consent or express agreement of the 
parties.®® When authorized by statute stenogra¬ 
pher’s fees can only be allowed in cases which the 
statute provides for;®® and under some statutes the 


8 & Fa.—^Perna v. Allentown Italian 
Society, 19 Pa Diet. & Co. 440. 

89. U.S .—h U Waterman Co v 
Lockwood, CC.Mass. 128 F. 174. 

9a US—^United Waterworks Co. v. 

Stone, D C Mass, 29 F 2d 428. 

Fla—Weathersbee v. Dekle, 136 So 
708, 102 Fla. 1067. 

Iowa—^Hildenbrand v. Curtis, 170 N. 

W. 768, 186 Iowa 430- 
Minn.—State ex rel. Wrabek v. Tiftt, 
240 N.W 354, citing Corpus ^rtizis. 
N.Y—^In re French, 168 NTS. 988, 
181 App.Div 719, affirmed 120 NB 
868 . 224 NY. 656. 

Ohio.—Cincinnati Bauipment Co. v. 

Kauffman, 13 Ohio N.P.,N.S., 69. 

15 C J. p 139 notes 80, 81. 

After decree pro confesso 

In an equity case the fees of a 
court reporter for taking and tran¬ 
scribing the testimony m the cause, 
taken before the chancellor a.fter de¬ 
cree pro confesso, cannot be taxed as 
part of the costs, where the losing 
party has not expressly or impliedly 
agreed that an order be made that 
the services of a reporter be 
employed, there being no statutory 
or other provision allowmg it.— 
Weathersbee v. Dekle, 186 So- 708, 
102 Fla 1067. 

Over party’s objeotlon 

Under statute providmg that party 
at whose instance the stenographer 
was employed shall be responsible 
for his compensation, the cost of a 
transcript of the testimony cannot 
be taxed against a party who ex¬ 
cepted thereto before any proof was 
taken—^Burns v. City of Nashville, 
221 SW. 828, 142 Tenn. 641. 

Under former law 

Prior to its repeal a stenogra¬ 
pher's fees for taking testimony be¬ 
fore a court could be taxed only un¬ 
der Code Civ Proc 5 251, authorizing 
the presiding justice to require each 
party to pay one half of such fees.—‘ 
Van Valkenburgh v. Bishop, 164 N 
T.S. 86. 

91. US—Hodgman v. Atlantic Ke- 
fining Co , D.C Del, 8 F 2d 777 
CaL—^People's Ditch Co. v. Foothill 


Irr Diet, 11 P.2d 86. 123 CalApp.i 
257. 

Mont —State v. District Court of 
Second Judicial Dist, 63 P. 402, 26 
Mont. 1. 

Tex.—Killfoil V. Moore, Civ.App., 46 
SW 1024. 

16 aJ. p 140 note 91 Cd (1). 

Party liable 

Where controversy was between 
plaintiff and intervener seeking 
restoration of sequestered property 
and amount In dispute was over one 
hundred dollars, plamtiff and not 
successful intervener was chargeable 
with cost for takmg down and tran- 
scnbmg testimony.—Pemtt & Law- 
hon V. Butler, 141 So. 483, 19 Iia.App. 
670. ! 

Against suooessfol party 

(1) The trial court is authorized in 
proper case to adjudge costs of the 
stenographer agamst even the suc¬ 
cessful party, as where the stenogra¬ 
pher was demanded by a defendant 
as to whom plaintiff admitted in 
open court he had no case, even 
though it be conceded that plaintiff, 
who obtained judgment against an¬ 
other defendant, is to be regarded as 
the successful party within statute. 
— ^Brod V. Luce, Tex.CivApp., 225 S 
W 668. 

(2) Where no agreement is made 
as to payment of stenographer's fee, 
trial judge is authorized to fix terms 
of payment thereof and may assess 
one bfl-if of the stenographer's fees 
agatnst the successful party—^Mc¬ 
Donald v. Dabney, 182 SB 647, 161 
Ga. 71L 

How paid 

Under some statutes the fees for 
reportmg are paJid by the parties, or 
one of them, and the amount so paid 
by the party to whom costs are 
awarded may be taxed as costs in 
the case —^People's Ditch Co. v. 
Foothill Irr. Dist., 11 P.2d 86, 123 
CalApp 257. 

Humber of fees allowed 

(1) Where daily transcript was 
made by two reporters m attendance 
on session of court, but one re- 
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porter's per diem charge of fifteen 
dollars could be made for each day's 
reporting —Corona Foothill Lemon 
Co. V. Lillibridge, 65 P.2d 1210, 12 
CaLApp.2d 549. 

(2) Where only one reporter's per 
diem charge could be made, although 
daily transcript was made by two re¬ 
porters in attendance on sessions of 
court, trial court held without au¬ 
thority to add reporter's per diem 
charge to cost of transcribing evi¬ 
dence, since that which could not be 
done directly could not be accom¬ 
plished by indirection.—Corona 
Foothill Lemon Co. v. Lillibridge, su¬ 
pra. 

Services not zendezed 

Under a statute providmg that a 
stenographer's fee shall be taxed In 
each case m the district court in any 
county in which a stenogrrapher may 
be appomted, such fee must be taxed 
as costs in every case in such coun¬ 
ty, although the stenographer is not 
called on to render any services in 
that particular case.—^Beehe v. Wells, 
16 P. 565, 87 Kan. 472. 

98. Pa.—Schneider v. New Tork and 

Cleveland Gas and Coal Company, 

98 Pa. 470. 

What constitutes consent 

(1) Consent that one stenographer 
might report evidence did not imply 
agreement that stenographer's charg¬ 
es for reporting testimony at jury 
trial should be taxed.—^United Water¬ 
works Co. V. Stone, D.C.Mass., 29 F. 
2d 428. 

(2) For earlier cases on this point 
see 15 C.J. p 189 note 81 £c]. 
Agreement controlling 

Where parties agree to share pay¬ 
ment of reporter's fees, court has no 
authority to require one party to pay 
all such fees, irrespective of outcome 
of case.—Ford Motor Co. v. Patter- 
son-Pope Motor Co., 194 S.B. 69, 56 
GaApp 794. 

93 , Mo —^Barber Asphalt Pav. Co. v. 

Field. 112 S.W. 8, 132 MoApp. 488. 
G-axnishment proceedings 

A statute authorizing the taxation 
of stenographer’s fees as costs 
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right IS limited to fees of official stenographers 
and, under other statutes, to cases in which an an¬ 
swer is filed, tax suits excepted 95 Also, under vari¬ 
ous statutes fees for transcripts may be taxed as 
costs, subject in various jurisdictions to specified 
conditions and restrictions on the right, such as 
that they must be ordered by the court,®® and, it 
has been held, by the successful party,®^ or used in 
subsequent proceedings in the cause.®® Ordinarily 


in the absence of statute, rule of court, custom equi¬ 
valent to rule of court, order of court in a specific 
case, or special agreement between the parties, the 
cost of a transcript or copy of the evidence, or of a 
part thereof, obtained for the convenience of the 
parties or their counsel, cannot be taxed as part of 
the costs,®® even though ordered and used by the 
court.^ 


every case" does not include garnish- 
ment proceeding's —^Mechanics', etc, 
Bank v. Glaser, 40 Mo.App 871. 

Por new trial 

Under a statute providing: that the 
party employing a stenographer shall 
be responsible for his compensation 
in transcribing his notes for case on 
appeal, such party is not responsible 
in case of a mistrial, where the notes 
are ordered transcribed on motion of 
the other party, since, there being a 
mistrial and no appeal possible, the 
transcript was useful only in pre¬ 
serving the testimony in view of a 
future trial, and the party desiring it 
should pay the cost —Louisville, etc, 
B Co. V. Ray, 46 S.W 664, 101 
Tenn 1. 

94. Mo.—Johnson v. Gehrig, App., 
204 SW. 411 

16 CJ p 140 notes 88, 91 [hj (2) 
OllLoial reporter only employed 
The statutes make provision only 
for the employment of an oflElcial re¬ 
porter appointed by the court —Kess¬ 
ler V. Toung, 260 P. '1106, 86 Cal. 
App. 667. 

85- Tex—^Alexander v City of Port 
Worth, Civ.App, 67 S.W 2d 868, er¬ 
ror refused. 

Ctonstltntionality 

Statute fixing a flat fee in each 
case in which an answer is filed is 
constitutional—^Alexander v. City of 
Fort Worth, supra. 

What constitutes answer 

(1) "Answer" means that appear¬ 
ance which invokes judgment of 
court in some way on some portion 
of plaintiff’s pleadings —Alexander 
V. Davis, Tex Civ.App., 67 S W 2d 
864. 

(2) Document filed by defendant, 
stating he entered appearance as 
completely as if citation had been 
served, held not "^swer."—^Alex¬ 
ander V. Davis, supra.* 

9 a. Cal —Welch v. Alqott, 174 P. 34, 
178 Cal. 580—Corona Foothill Lem¬ 
on Co V Lillibridge, 55 P.2d 1210, 
12 CalApp.2d 549. 

15 C J. p 140 note 91 [b], [ej 
Condition precedent 

Order of court for preparation of 
transcript held condition precedent 
to inclusion in award of costs of fees 
of court reporter for preparation 
thereof.—^People’s IMtch Co. v. Foot¬ 
hill Irr. Dist., 11 P.2d 86, 128 Cal. 
App. 267. 


For portion of testimoxiy 
The transcript need not cover all 
the testimony, so that where a party 
ordered by the court to pay for a 
transcript ordered by the court runs 
out of funds during the trial, and or¬ 
ders the reporter to cease further 
transcription, it is within the court’s 
discretion, where the case goes in 
favor of such person, to tax the por¬ 
tion of the transcript paid for as 
costs in the case—Welch v. Alcott, 
174 P 84. 178 Cal 630 
Sufiloienoy of court order 

(1) Verbal direction of court held 
sufficient —^People’s Ditch Co. v 
Foothill Irr. Dist, 11 P2d 86, 123 
Cal App 267. 

(2) Where parties stipulated that 
daily transcript should be prepared, 
fact that trial judge said “Very well" 

I did not constitute order requiring 
preparation of daily transcript with- 
I in statute allowing costs thereof to 
be recovered when court has ordered 
such transcript to be prepared.— 
Sunny Slope Water Co v. City of 
Pasadena^ 33 P.2d 672, 1 Cal 2d 87. 

(8) For earlier cases on this pomt 
see 16 CJ p 140 note 91 [b] (4) 
Presence of uuoflLoiol reporter 
material 

Official reporter’s fees for tran¬ 
scribing shorthand notes held taxa¬ 
ble against defendant as costs, al¬ 
though private stenographer took 
notes of evidence—Kessler v. Toung, 
260 P 1106, 86 CaLApp. 667. 
Vecessity to file 

Where court ordered transcript of 
testimony to be taken, paid for by 
plaintiff, ajid filed, plaintifTs failure 
to file transcript is not fatal to his 
right to have expense of transcripts 
taxed as costs, where he filed it 
when objection was made on hear¬ 
ing of motion to tax—^Welch v. Al- 
colt, 174 P. 34, 178 Cal. 630. 

97. Ky—Marks v. Graham, 2 Ky 
L (abstract) 222. 

98. R.I—New Tork, N. H. & H R 
Co. V. Superior Court For Kent 
County, 99 A 582, 89 R.I. 660 

wntiat constitutes proceedings 
Under a statute providing that in 
case the transcript is used in subse¬ 
quent proceedings in the cause the 
cost of the same may be allowed as 
a part of the costs, the term ^’pro¬ 
ceedings" In its more general sense 
means all steps or measures adopt¬ 
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ed in the prosecution or defense of 
an action, so that where a party re¬ 
ceives a transcript from a stenogra¬ 
pher, flies It with his bill of excep¬ 
tions, and both are allowed and the 
transcript transmitted to the su¬ 
preme court with other papers, the 
allowance of the cost of the tran¬ 
script as part of the taxed costs is 
discretionary with the lower court— 
Rhode Island Co v Superior Court 
104 A 634, 42 RI 6—New Tork, N. 
H & H R Co. v. Superior Court For 
Kent County, 99 A 582, 39 R L 560 

99 , XT S —The Daniel Kem, D.C. 
Wash., 29 F 2d 288, granting mo¬ 
tion to retax costs 27 P 2d 920— 
Stallo v Wagner, CCA NT, 245 
F 636, 158 CCA 64—^Roundtree v 
Rambert, CCS.C, 71 F 265—At¬ 
wood V. Jaques, C C Mo, 63 F. 
661. 

La—^Beattie v. Dimitry, 121 So. 581, 
168 La. 81. 

During progress of trial 

(1) The costs of a stenographic 
manuscript of testimony obtained for 
the use of counsel during the prog¬ 
ress of the trial is not taxable as 
disbursements agsimst the unsuc¬ 
cessful party.—^Mitchell Realty Co 
V City of West Allis, 199 NW. 890, 
184 Wis 352, 36 ALR. 396—16 C.J. 
p 123 note 63 

(2) The extra expense of furnish¬ 
ing court and counsel each morning 
during the trial with a copy of the 
previous day’s trial minutes without 
a court order to do so will not be 
allowed as costs —Hayes v Sur¬ 
face Combustion Corporation, D 0 
N.T. 26 F.Supp. 615 

(8) In a proceeding to vacate an 
order of adoption the petitioner can¬ 
not, except at his own expense, ob¬ 
tain, during the progress of the 
hearing, a copy of the stenographer’s 
minutes of the trial up to the time 
they are applied for—^In re Manzi, 
280 N.T.S. 643, 165 Miaa 670. 

Bxtra copies furnished counsel 
If the stenographer furnishes 
counsel with copies of his notes, each 
party must pay for his own copy, 
and the expense of the extra copies 
will not be taxed as costs.—Drink- 
house’s Kst, 1 Pa Dist. 92, 11 Fa. 
Co 145 

1. N.T.—Chapman v. Board of Edu¬ 
cation of City of Oneida, 280 NT 
S. 337« 182 Misc. 663 —Out v. 
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Copy of evidence in uncontested matrimonial ac~ 
tion. Under a statute authorizing to be included in 
the bill of costs “such other reasonable and neces¬ 
sary expenses as are taxable according to the course 
and practice of the court or by express provision of 
law,” the amount paid the stenographer for the 
minutes of the evidence required by rule of court 
to be taken in open court and a copy thereof writ¬ 
ten out and filed with the judgment roll in a matri¬ 
monial action, where defendatnt fails to answer, may 
be taxed as a disbursement where the default was 
after an answer had been filed as well as where de¬ 
fendant did not answer.^ . 

Depositions. Under the statutes in a number of 
jurisdictions stenographer’s fees for taking deposi¬ 
tions may be taxed -as costs but stenographer’s 
fees in taking depositions of witnesses outside the 
state are not taxable as costs, unless rendered with 
the consent of the party sought to be charged;^ nor 


are a stenographer’s charges for taking and tran¬ 
scribing ex parte depositions for the use of a party 
on the argument of a motion to open the judgment 
taxable.^ 

On examination before trial. The authorities are 
not agreed as to the right to tax as costs the fees 
for stenographers in examinations before trial 
but a stipulation by a party to pay such fees will 
"be enforced.7 

On a reference. In a few jurisdictions it has 
been held that the prevailing party is entitled to 
tax as costs a stenographer’s .charges for reporting 
testimony before a referee,® or before an auditor 
under an agreed reference,® or before a master in 
equity.io In other jurisdictions, in the absence of a 
statute or stipulation between the parties authoriz¬ 
ing it, fees of stenographers employed on a refer- 
ence^i or fees of stenographers employed or en- 


Stackhouse, 195 N.T.S 54, 119 

Misc. 202 

2 . NY—Sillier v Silber, 198 N.T.S. 
676, 120 Misc. 168. 

3. US —American Surety Co. of 
New York v. Sullivan, C.CANY, 
7 F.2d 60S. 

Ark—^De Borgres v. Green, 192 SW 
378, 127 Ark 483, distlngrulshinsr 
Beese v Cannon, 98 SW. 870, 80 
Ark 674 

Ky —Co-operative Mfff. Produce & 
Home Co* v. Busche, 99 S.W. 677, 
30 KyL 790. 

ITeoMBity for court order 
Under some statutes it is not nec¬ 
essary in order to tax stenographer's 
fees in taking depositions as costs 
that the depositions he taken under 
the order and direction of the court, 
but counsel may agree upon and 
employ some stenographer to take 
depositions without the order of the 
court and m vacation time —De 
Borges v. Green, 192 S.W. 878, 127 
Ark. 488. 

4. N.T—A B. Nettleton Co. v. 
Story, 201 N.YS 11, 121 Misc. 
258 

6 . Pa—Adair v. Decker, 17 Pa.Dist 
614. 

Oeneral oxpaiLses of preparatloxL for 
trial 

Such expenses are to be considered 
as a part of the general expenses of 
the preparation of the case for trial, 
such as the procuring of counsel, 
witnesses, jecords, and other instru¬ 
ments of evidence which must al¬ 
ways be borne by the party mcumng 
them, and for whom services are ren¬ 
dered—^Adair v. Decker, supra. 

6 . Xn Hew York 

(1> It baa been held that under 
statutory provisions permitting the 
taxation of such reasonable and 
necessary expenses as are taxable 


''according to the couise and prac¬ 
tice of the court,** stenographer's 
fees for taking the testimony of par¬ 
ties before trial may be taxed — 
Hams V Hogers, 176 N.T.S. 268, 106 
Misc. 638 ^ 

(2) On the other hand. It was held 
in a later case that, since there is 
no statute authorizing it, plaintiff is 
not entitled to include In his bill of 
costs an item for stenographer's fees 
on an examination of defendant be¬ 
fore trial—Straub v Buffalo Broad¬ 
casting Corporation, 288 N.T.S. 308, 
247 App Div. 666 

(3) Under the New York City Mu- 
mcipal Court Code stenographer's 
fees for reporting the testimony of 
plaintiff on an examination before 
trial in an action brought in the 
municipal court are not taxable as a 
disbursement by defendant after dis- 
nussal on the merits.—^Landstrom 
Realty Corporation v. Lamborn, 269 
NY.S 496, 144 Misc 701, modifymg 
268 N.T.S. 128, 141 Misc. 497. 

7. N T.—Gotham Silk Hosiery Co. v. 

Reingold, 214 N.T.S 414, 126 Misc. 

865 

BSlease from agreement not author^ 
ized 

That examination before trial was 
unduly prolonged by the attitude of 
the witness held not to authorize 
court to relieve painty of his stipula¬ 
tion to pay the stenographer's fees 
incurred therein —Gotham Silk 
Hosiery Co v Reingold, supra 

8 . Wis —^Winnebago County v. Dodge 

County. 103 NW. 266, 126 Wis. 42. 

Before deceased referee 

It has been held that,^ where the 
referee died pending the hearing, the 
expense of the extension of the re¬ 
porter's notes of the testimony, tak¬ 
en before the deceased referee, was 
properly allowed as an Item of costs. 
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—Winnebago County v. Dodge Coun¬ 
ty, supra. 

^ US —^United Waterworks Co v 
Stone, DC Mass. 29 F 2d 428—Cor¬ 
poration of St Anthony j6 . New 
Bedford v Houlihan, Mass, 184 F. 
262, 106 CC.A. 394, certiorari de¬ 
nied 81 S.Ct. 717, 220 U.S. 618, 65 
LEd 609. 
liTumber of copies 

The cost of one copy of the tes¬ 
timony, namely, that furnished the 
auditor, and not the cost of either 
copy furnished counsel, is all that 
should be taxed—^United Waterworks 
Co. V. Stone, DC Mass., 29 F.2d 428. 

10 . Ill.—^Brewer v. Mueller, 98 NE. 
648, 264 Ill. 816—Hughes v. Miller, 
174 Ill App 298. 

Authozlty of masters In chancery 
limited 

Additional compensation allowed 
by statute to masters in Cook coun¬ 
ty for stenographer’s services for 
reporting testimony can be taxed 
only in exceptional cases and not 
where issues are narrow and evi¬ 
dence clearly preponderates on de¬ 
fendant's side.—^Rasch v. Rasch, 116 
N.B 871, 278 Ill 261. 

11 . Mo —Schawacker v. McLaugh¬ 
lin, 40 S.W. 936, 139 Mo. 333 

15 C.J. p 111 note 49 [a], p 140 note 
84 

Purpose of statute ellTn.lTiatln,g fees 
The purpose of statutory provi¬ 
sion that parties to an action heard 
by official referee of supreme court 
shall not be required to pay fees of 
official stenographer for taking testi¬ 
mony or furnishing copy thereof to 
referee if ordered by referee, was 
to make a trial before an official ref¬ 
eree less burdensome upon litigants. 
—^Hanrahan v. Corrou, 10 N T,.Sw2d 
170 Misc.* 66. 
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gaged before a master in chancery^* are not tax¬ 
able as costs; but where the parties agree there¬ 
to they may be taxed as costs. ^3 Stenographer's 
fees before a master in chancery cannot be taxed as 
costs where that item is included in the fee allowed 
the master.14 

Stenographer's minutes for use in subsequent trial 
or related proceeding. According to some deci¬ 
sions the expense of a copy of the stenographer's 
minutes of a former trial, procured for use on a 
second trial, is not taxable.^® The amount paid for 
minutes of testimony in a related proceeding is not 
taxable, even though they were obtained to enable 
the party to make his proof.i® 

For motion for new trial. Copy of the stenogra¬ 
pher' s notes obtained for the purpose of moving for 
a new trial on the minutes has been held not tax- 
able.i7 

Xrnoiaolal steuosrrapliex 
The fees of an unofficial stenogra¬ 
pher used on a heanngr before aji 
official referee .are not taxable as 
costs, unless so stipulated by the 
parties—Melenky v Melen, 189 N. 

T.S. 3 76. 

xa, NM—Givens v. Veeder, 54 P. 

879, 9 NM 405. 

Master’s fee presumea snflLoleat 

The amount paid the master for his 
services presumably covers what he 
W8LS compelled to pay the stenogra¬ 
pher to take down and transcribe the 
testimony—Givens v. Veeder, supra 
13L Bffect on tune for pasanent of 
stenog'rapher 

Where parties to suit stipulated to 
pay stenographer for reporting hear¬ 
ings of reference and that his fees 
should be taxed up as costs, stenog¬ 
rapher was entitled to payment as 
soon as he had performed the serv¬ 
ices, and his right was not post¬ 
poned by the stipulation as to taxing 
his fees as costs—Behre v. Horter, 

162 N T S 304, 97 Misc. 630. 

Parties liable under agreement 
A stipulation of the original par¬ 
ties that a charge for a stenogra¬ 
pher's services on a reference shall 
be taxed as costs is not binding 
on a surety for costs who does not 
join in the stipulation—SchaWacker 
V. McLaughlin, 40 S W. 935, 139 Mo 
333. 

Agreement not shown 

NT—In re French, 168 NTS. 988, 

181 AppDiv 719, affirmed 120 NE3 
868 , 224 NT 555 

14- Ill —Dunne v Cooke, 197 llLApp 
422 

16. N.T—^Hudson v Brie R. Co., 68 
N T.S. 28, 57 App Div 98 
15 C J p 140 note 85. 

Contrary view 

(1) A few cases have held that 


For preparing appeal. Some decisions hold that 
stenographer's minutes obtained for the purpose of 
properly preparing amendments to a case on appeal 
are taxable disbursements,but only under these 
circumstances Other decisions, however, hold 
that the fees of a stenographer for a copy of his 
minutes, procured for the purpose of enabling a 
party to propose amendments to a case,20 or of pre- 
panng a bill of exceptions,are not taxable as 
costs. 

b. Amount and Items Allowable 

The amount taxed should be according to the amount 
approved by the court, and in conformity to the rate 
prescribed by statute, and not in excess thereof. 

Where a statute prescribes the pay and authorizes 
the court to appoint a stenographer and to allow 
him compensation, an amount not exceeding the lim¬ 
it prescribed by statute and approved by the trial 
court is properly taxed but where the statute 

Extracting Bunging Apparatus Co. 
V. Sargent, 43 Hun 154, affirmed 
18 NB 479, no NT. 657. 

ITS—Monahan v. Godkln, CC-Wis., 
100 F. 196. 

SI, Testimoaiy taken on a formex 
tzial 

A copy by a stenographer of tes¬ 
timony taken at a former Inal ob¬ 
tained by a party for the purpose of 
preparing a bill of exceptions, is not 
•^obtained for use on the trial," with¬ 
in the meaning of a statute using 
this term.—^Monahan v. Godkln, sit- 
pra. 

aa. La—Hamilton v. Antoine, App.r 
157 So. 796. 

15 C.J. p 141 note 92. 

Stenographer famished by derk 
Stenographer's fees in excess of 
statutory amount cannot be allowed 
as costs against unsuccessful liti- 
grant, although stenographer was fur¬ 
nished by clerk.—Hamilton v. An¬ 
toine, supra. 

Determination of amotmt by eoiizt 
Under some statutes the court 
fixes the fees for stenographer's 
services in taking depositions which 
may be charged as costs of the 
suit^ and only the fees fixed by the 
court may be charged and collected 
as costs—De Borges v. Green, 192 
S W 378, 127 Ark. 483. 

Fee held reasonable 

(1) In general.—^Dnnkhouse's Bst., 
1 PaDist 92, 11 Pa.Co. 146. 

(2) Thirty cents per folio for copy 
of minutes furnished to referee — 
People ex rel. Envoy Apartments v- 
Miller, 300 N.T.Sw 1327, 166 Misc. 
943 

Cost of judge’s copy only 
Where one copy of daily transcript 
was ordered by judge to be paid for 
equally by parties and counsel pri¬ 
vately arranged with reporter for 


disbursements for stenographer's 
minutes of testimony upon a former 
trial for use upon a subsequent 
trial may be taxed —^Kummer v. 
Christopher, etc., R. Co., 33 N T.S 
681, 12 Misc, 387—15 C.J. p 140 note 
86 

(2) However, it has been stated 
that the better opinion is contrary to 
cases holding to that eftect—Hud¬ 
son V Brie R. Co.. 68 NTS. 28, 67 
App.Div. 98. 

la N.T—Silber v. Silber, 198 NT. 

S. 676. 120 Misc. 168. 

17- Minn—^Wadleigh v. Duluth St. 
R Co, 100 N.W 104, 862, 92 

Minn 415 

NT—Whitney v. Roe. 27 N.T.S. 611, 
75 Hun 508. 

la NY.—^Ridabock v. Metropolitan 
Bl. R. Co.. 40 N.T.S 938, 8 App. 
Div. 309 

15 CJ p 140 note 87. 

As basis for bill of exceptions 
If a copy of the stenographer's 
notes IS necessary to enable a party 
to make a case or a bill of excep¬ 
tions, the expense in procuring it is 
taxable.—Varnum v. Wheeler, 9 N Y. 
Civ.Proc 421. 

19. N Y.—Hanrahan v Corrou, 10 N 
Y S 2d 81, 170 Misc. 56. 

15 CJ p 140 note 88 
Proposed case on appeal 

Where neither notice of appeal nor 
amendments to case on appeal were 
filed or served, fact that party ob¬ 
tained minutes for purpose of pre- 
I>aring amendments to proposed case 
on appeal did not entitle him to tax 
disbursement for stenographer's 
minutes as ”item of costs, since such 
purpose was too remote—^Hanrahan 
V Corrou, supra. 

ao. NY—Shaver v. Eldred. 33’N.T. 
S. 168, 86 Hun 51—^Pfaudler Barm 
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fixes the fee at a specified rate per hundred words 
and the testimony is not transcnbed and filed the 
charge for the shorthand reporter for taking down 
the testimony must be fixed by the court ,23 and it 
has been held that an amount in excess of the 
amount authorized by stipulation in the r-ecord will 
not be allowed.24 Where a party orders additional 
copies to those ordered by the court, such additional 
copies will not be added to the copies ordered by 
the court so as to reduce the amount allowable as 
costs for the judge's copy in accordance with a stat¬ 
utory scale of pnces reducing the price per copy as 
the number of copies ordered is increased,26 

§ 250- Printing or Other Reproduction of 
Papers 

Except as authorized by statute, rule of court, agree¬ 
ment of the parties, or established practice authorizing 
It, the expense of printing documents used in the trial 
18 not taxable as costs. 


In the absence of statute, rule of court, agree¬ 
ment of parties, or established practice authorizing 
it, the expense of printing any documents used in 
a cause is not taxable as disbursements, as for 
instance briefs,2fi pleadings, or abstracts of plead- 
ings,27 evidence,23 exhibits,29 referee’s report,29 
record or abstracts of record,3l or referee's opinion 
and judgment.22 These items, however, are tax¬ 
able when so authorized.3 3 So it has been held that, 
under a statute providing that whenever there shall 
appear a claim for official services rendered by any 
officer of a court and there do not appear to be any 
fees fixed by law as a compensation, the court, 
judge, or justice, on application, shall make an or¬ 
der specifically fixing the allowance for such claim, 
printers* fees for advertisements made by the sher¬ 
iff may be collected as part of the costs in the 
case.34 In taxing costs for printing, the allowance 
should be limited to the customary rate for such 
work, unless more has in good faith been paid, or a 
greater liability incurred ;35 but counsel have the 


copy for themselves, court properly 
taxed agrainst defendants one half 
of statutory cost of transcription of 
judge's copy.—Corona Foothill Lem¬ 
on Co. V. Lillibndge, 55 P 2d 1210, 
12 Cal.App 2d 642. 

Folios oovexing several proceedings 

Where successful party was al¬ 
lowed costs In one of three proceed¬ 
ings, and certain folios of record 
consisted of general matter whiph 
would have been reguired had each 
proceeding been tried separately, one 
third of such folios was properly tax¬ 
able as costs—People ex rel. Envoy 
Apartments v. Miller, 800 N.Y.S 1327, 
165 Misc 943 

Per diem transcxiptloii charge al¬ 
lowed 

(1) Where, on the tahing of an ac¬ 
count before a court commissioner, 
depositions were taken by a stenog¬ 
rapher, an allowance of a per diem 
fee and a charge for transcribing 
should be allowed for the stenogra¬ 
pher’s services —Co-Operative Mfg 
Produce & Home Co. v. Rusche, 99 
SW 677, 30 Kyli 790. 

(2) A per diem allowance to the 
court reporter in addition to the 
amount allowed for transcribing the 
testimony has been held unauthor¬ 
ized—^In re Gardner, Mo.App, 121 
SW’2d 266, sustaining motion 119 
SW2d 60 

23. La.—Nash v. Lococo. App, 182 

So 176 

Amount held proper 

Where reporter was engaged prac¬ 
tically a whole day in taking testi¬ 
mony which was not transcnbed, but 
which, if It had been transcribed, 
would have covered about one hun¬ 
dred pages, the court of appeal would 
reduce allowance of twenty-five dol¬ 


lars for reporter’s service to fif¬ 
teen dollars —^Nash v. Lococo, supra 

24. NT—Schaller v. Moore, 8 NY 
S.2d 326, 264 App.Div. 663. 

ICethod of taxation, under agreement 
A stipulation by the parties that 
the fees of a stenographer for tak¬ 
ing the testimony may be taxed as 
costs operates as a submission to 
the court of the auestion of the 
amount allowable and waives the 
right to have the question deter¬ 
mined hy the jury; and where, on 
a stipulation that the court may tax 
the stenographer’s fees as costs, the 
court of Its own motion refers the 
question of the amount allowable to 
a referee, his findings are merely ad¬ 
visory, and the court may disregard 
them and enter an order on the evi¬ 
dence returned by the referee 
Mo —Trail v. SumerviUe, 22 Mo 
App 1. 

Pa.—Drinkhouse’s Est, 1 PaDist, 92, 
llPaCo 146. 

25. Cal—^Mt. Shasta Power Corpo¬ 
ration V. McArthur, 296 P. 1049, 
111 Cal App. 640, 

26- Mmn.—State ex rel. Wrabek v. 
Tiflt, 240 N.W. 364, citmg Corpus 
Juris. 

16 C.J. p 145 note 49. 

27. XJ.S —^Hussey v. Bradley, aC 
N.Y, 12 P.Cas No 6,946a, 5 Blatchf 
210 . 

28. US—^Atwood V. Jaques, C.C. 
Mo, 63 F 561, 

15 C J p 146 note 61. 

a9L US—Keasbey & Mattison Co. v 
American Magnesia & Covering 
Co.. CCPa, 149 F. 489—^Edison v 
American Mutoscope Co., C,C,N.Y, 
117 F. 192. 


30- NT—^Veeder v. Judson, 91 NT 
374 

31. US —Atwood V. Jaques, C.CMo, 

68 F. 561. 

32. NY—City of New Tork v Em¬ 
pire City Subway Co, 189 NTS. 
400, 197 AppDiv 643. 

15 C J. p 146 note 55. 

331 US—^Hodgman v. Atlantic Re¬ 
fining Co, DC Del., 8 P.2d 777. 

15 C J. p 146 note 66. 

ISatters published on court order 
Statute fixing printers’ fees held 
not exclusively applicable to mat¬ 
ters published in behalf of govern¬ 
ment, but to all matters published 
on order of court—The South Coast, 
DC Cal, 7 FSupp. 727. 

Briefs ^ 

Disbursements for printing of ' 
briefs held taxable —^Hodgman v. At¬ 
lantic Refining Co, DC Del., 8 F.2d 
777. 

Complaint 

Cost of printing complaint held 
taxable as part of the costs. 

U S —^Hodgman v. Atlantic Refinmg 
Co., DC Del., 8 P2d 777 
NT—Rinaldo v. Cowen, 122 N.Y.S. 

1074. 

Pindings 

In taxing costs, party drafting 
findings IS not limited to taxation 
for only three copies, findings not 
being served by sheriff—Milwaukee 
Electric Crane & Mfg Corporation v. 
Fell Mfg Co, 230 NW. 607, 201 Wis. 
494 

34. Ind.—Gardner v Brown, 22 Ind. 
447. 

36. Mich.<—^Dickinson v. Seaver, 7 
N.W. 182. 44 Mich. 624. 
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right to have the printing done where it will be 
convenient to look after the proof 

Lithographs, In the federal courts it has been 
held that the charge for photolithographs of ex¬ 
hibits is a proper disbursement and allowable as an 
Item of costs,37 

§ 251. Taxes on Litigation 

A tax on litigation Imposed on the unsuccessful party 
Is 4 revenue tax and does not constitute costs. 

A taxation on litigation imposed by statute on 
the unsuccessful party in a civil action is a specific 
tax for revenue purposes, and not costs.38 

§ 252. Traveling Expenses 

Except as authorized by statute the traveling ex¬ 
penses of parties and attorneys are not taxable as costSf 
and where authorized they are limited to costs for travel 
within the state. Traveling expenses of a referee In¬ 
curred in carrying out his duties may be taxed as costs. 

In some jurisdictions it has been held that travel¬ 
ing expenses of a party are not taxable,®® while 
in others such expenses may be taxed.^® Such ex¬ 
penses are not taxable in a federal court when not 
allowable in the state courts of the state where 
the federal court is sitting but the rule is other¬ 
wise where the state court allows such expenses.^® 
The travel for which costs may be taxed must be 
within the limits of the state ,^8 and, under a statute 
which provides for its computation according to 
the distance of the party or his attorney who resides 
nearest to the place of trial, the place of residence 
IS made the starting point for computation in all 


cases and it cannot be computed from a place at a 
greater distance, where the party was temporarily 
and from which he actually traveled for the special 
purpose of attending court 

Counsel, Unless authorized by statute the travel¬ 
ing expenses of counsel are not taxable as disburse¬ 
ments and a party cannot tax as costs the 
amount paid by him for the necessary traveling and 
hotel expenses of his opponent’s attorney in at¬ 
tending and taking depositions of witnesses outside 
the state where the court in granting the order for 
the taking of the depositions imposed as a condition 
therefor the payment of such expenses.^® 

Referee. Where a reference involved the inspec¬ 
tion of numbers of exhibits, including books, corre¬ 
spondence files, and machinery not situated in the 
county where the referee was appointed and resid¬ 
ed, it was held proper for the referee to hold, sittings 
at the place where the evidence was located, and his 
traveling and hotel expenses for this purpose were 
chargeable as costs.'^^ 

§ 253. Referee’s or Commissioner’s Fees 

Referee's fees are taxable as costs where authorized 
by statute or agreement of the parties; and must be 
taxed according to the rates prescribing by statute, un¬ 
less different rates are agreed on by the parties. 

Under the statutes in force in many jurisdictions, 
fees of referees and of commissioners to whom a 
matter is referred ire taxable as costs and may 
be taxed in favor of the party who substantially 
prevailed on the reference.^® A statutory provision 


Costs reduced 

A chaxgre of ninety cents per pagre 
for printing:, on taxation of costs, 
was excessive, and will be reduced 
to sixty cents for tbe appeal book 
and seventy-five cents for the points, 
althougrh ninety cents was actually 
paid, and was the usual price in the 
city of the attorney's residence.— 
Evans v. Supreme Council Royal Ar¬ 
canum, 171 N.T.S. 866. 

36. Mich —^Dickinson v. Seaver, 7 
N.W. 182, 44 Mich 624. 

37 . tJ.S —Duplex Metals Co. v. 
Standard TJndergn^ound Cable Co., 
DC.Pa., 218 F 269. 

38. Tenn.—^BlUston v. Winstead, 10 
Lea 472. 

15 C.J. P 146 note 48. 

39. Iowa—^Keller v. Harrison, 128 
NW. 861, 181 NW. 53, 161 Iowa 
330, Ann Cas.l913A 800. 

15 C.J. P 144 note 27. 

4a —Carleton v. Oile, 29 N.H. 

44 

16 C J. P 144 note 28. 

41 . US—Sebrmg: v. Ward, Pa., 21 
F.Cas No.12,598, 4 Wash.C.a 546. 


42. U.S —^Nichols V Brunswick, C C. 
Me., 18 FCas No 10,239, 8 CUfC. 88 

16 C.J. p 144 note 30 

43. Me.—Kingrfield v. Pullen, 64 Me. 
398. 

16 C J. p 144 note 31. 

Expenses outside the state 

A resident of Oregron who is the 
successful complainant in a suit in 
equity in the federal courts in Ida¬ 
ho is not entitled to an allowance 
for the Items of an expense account 
for travel between Portland and Ida¬ 
ho since she is not entitled to an al¬ 
lowance of other than statutory 
costs —^Niday v. Graef, CCA Idaho, 
279 P 941, 

44. Me —Torrens v. Green, 98 A. 
118, 116 Me 122. 

45. SD—^Tabor State Bank v Ja¬ 
cobs, 222 NW. 141, 63 S.D 636. 

15 C J. p 144 note 82 

46. NY—-A B Nettleton Co. v. 
Story, 201 NTS 11, 121 Misc. 268 

47. Wis —^Winnebagro County v. 

Dodgre County, 103 NW. 265, 126 
Wis. 42. 

48. U.S.—^U. S. V Bethlehem Steel 
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Corporation, DC Pa, 26 P.Supp. 
269 

Ill —Continental Beer Pump A 

Plumbing: Co. v, Georgre J. Cooke 
Co, 182 NB. 669, 299 Ill 104. 
Wash—^Daniel v Daniel, 198 P. 728, 
16 Wash. 82, 27 A,L.R. 177. 

15 C.J. p 111 note 46. 

Discretion, to aiiportlon 
Under some statutes, the fees of 
referees may be taxed against either 
party or apportioned among the par¬ 
ties in the discretion of the court. 
—Homer v. Oxford Water, etc., Co„ 
72 SB. 624, 156 NC. 494. 

Cost of Utigration 

The compensation to which ref¬ 
erees appointed in proceeding for 
restitution of excess premiums col¬ 
lected by insurance companies pend¬ 
ing review of order reducing insur¬ 
ance rates were entitled was a 
“cost of litigation” and not a “cost 
of administration,” and was taxable 
against the losing party.—^^tna Ins 
Co V O'Malley. 118 S.W 2d 3. 342 
Mo. 800. 

49. Va —^Harman v. Moss, 98 S.B. 
609, 121 Ya. 898. 
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other hand, on the determination in defendant’s 
favor of a suit in which a receiver was appointed 
on the application of plaintiff and over the pro¬ 
tests of defendant, not for the purpose of the pro¬ 
tection and preservation of the property against 
damage or its development, but to sequester it so 
as to render it subject to plaintiffs claims, the ex¬ 
penses of the receivership may properly be taxed 
as a part of the costs against plaintiff.®^ A court 
cannot, on dismissing an action in which a receiver 
has been appointed, tax, as costs against plaintiff, 
expenses of running the business placed in the re¬ 
ceiver’s hands, as such items must be recovered, if 
at all, in an action for that purpose.®® 

Payment of receivership expenses generally see 
the CJ.S. title Receivers §§ 301-^5, also S3 CJ. 
p 299 note S9-p 308 note 80 

§ 255. Miscellaneous Items 

Under statutes authorizing It there may be taxed as 
costs, provided the statutory requirements and condi- 
tipns are complied with, the costs of former trials; costs 
for drafting requests for Instructions and for drafting 
findings; expenses of oral examinations outside state; 
costs on an application for Judgment on a special verdict; 
costs incurred between service of notice and counter¬ 
mand; and the expense incurred in securing an under¬ 
taking to stay execution under a judgment or to stay 
the enforcement of a judgment. 

Costs of former trial. Under a statute providing 
that costs shall be allowed of course to plaintiff in 
an action on recovery by him, the costs of an ac¬ 
tion are not confined to a single trial, but include 
the costs of former trials not paid as a condition of 
the granting of new trials.®*^ 

Drafting requests for instructions. Under a 
statute authorizing the allowance of costs for neces¬ 
sary entries, pleadings, and proceedings in an ac¬ 
tion according to the practice of the court, costs are 


properly allowed for drafting requests for in¬ 
structions.®® 

Drafting findings. Under a statute requiring the 
decision in an action tried by the court to be in 
writing, and to state separately the facts found by 
him and his conclusions of law thereon, parties 
whose attorneys draw the findings pursuant to the 
direction of the court are not entitled to tax costs 
for such findings, where they fail in vital points to 
accord with the decision of the court, and are after¬ 
ward corrected on motion of opposmg counsel so as 
to accord with such decision.®® 

Oral examination outside state. Where an oral 
examination outside the state is ordered, the court, 
in the exercise of discretion, may require either par¬ 
ty to pay the expenses of his adversary, but m the 
absence of unusual circumstances the policy of the 
courts is to require the moving party to pay the 
expenses of the examination.^® 

Application for judgment on special verdict. 
Under statutes so authorizing, designated sums may 
be allowed as costs on an application for judgment 
on a special verdict'll 

Costs incurred between service of notice and 
countemuind. Under statutes so authorizing, if 
plaintiff, after giving notice of trial, countermands 
it, he must pay the costs incurred by defendant be¬ 
tween the service of notice and the countermand.'^® 
This IS true, although it appears that the cause 
could not have been tried, by reason of the state 
of business at the circuit.*^® 

Expense of undertaking to stay execution or en¬ 
forcement of judgment. Under a statute authoriz¬ 
ing the taxation as costs of the reasonable expense 
incurred in securing an undertaking to stay execu¬ 
tion under a judgment, or to stay the enforcement 


others by parties appealing: from ad¬ 
verse judgment without perfecting 
appeal as to lessee, did not bar tax¬ 
ation of costs of receivership for de¬ 
velopment of land, including fees of 
receiver and his attorney, against 
lessee after return of mandate from 
appellate court, which affirmed judg¬ 
ment—^Moore v. Bridwell, supra. 

€5. Ark —^Ramey-Milburn Co. v. 

Sevick, 252 SW. 20, 169 Ark 368. 
68. OkL—Walton v Williams, 49 P. 
1022, 5 Okl 642 

67. Wis—^Hughes v Chicago, etc, 
R. Co, 106 NW 626, 126 Wis. 626. 

Wis—Gould V Merrill R. etc,, 
Co, 121 NW 161, 139 Wis 433 
eSL Wis—M Pish Co V Young, 
106 NW 796, 127 Wis 149—Lentz 
V Bimermann, 07 N.W. 181, 119 
Wis. 492. 


70, NY,—Cole v Manufacturers 
Trust Co, 300 N.Y.S. 1194, 263 
App Div 749—Brake v Line-A- 
Time Mfg. Co,. 233 NY.S. 481, 226 
App.Div 717—Interocean Mercan¬ 
tile Corporation v. Buell, 201 NY 
S. 763, 207 AppDiv 164—MacDon¬ 
ald v Hamilton B. Wills Sc Co., 
188 N.YS 91, 196 App Div. 914— 
Reed v. Penn, 122 NTS 938, 138 
App Div 417-^haskin v Mackay, 
114 NY.S 467, ISO AppDiv 60— 
Risley V Harlow, 94 NYS. 1161, 
105 App.Div. 628—^Richter v. 44 
West 176th Street Corporation, 295 
NY.S 463, 162 Misc 746—Gowans 
V. Jobbins, 9-1 N.Y.S. 842, 126 N. 
YSt 842 

ConiLsel fees and expenses of ex* 
amlnatlon held required to be paid 
by moving party—Cole v Manufac¬ 
turers Trust Co, 300 N.YS. 1194, 
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263 App Div. 749—^Deery v. Byrne, 
104 NY.S 836, 120 AppDiv 6. 

Rule not rigidly adhered to 
The rule under the code of civil 
procedure that where an open com¬ 
mission was issued it was usual to 
require the moving party to pay his 
adversary his reasonable costs and 
expenses in taking the same should 
not be rigidly adhered to under the 
civil ixractice act—Dayton v Parm¬ 
er, 194 NYS 620, 201 App.Div 239 

71. NY.—^Baas v. Lawrence, 162 N. 
Y.S. 969, 98 Misc 672 

15 C J. p 169 note 6 

72. N.Y—Anonymous, 7 Bhll 168. 

15 CJ p 141 note 2. 

73. NY—Jennings v. Holbert, 1 
How.Pr. 66—Anonymous, 7 Hill 
168. 
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of a judgment or decree, the expense of depositing 
bonds to stay execution, instead of giving an un¬ 
dertaking for that purpose, is not taxable.^* 

§ 256. Unnecessary Costs and disburse¬ 
ments in General 

Costs and expenses unnecessarily incurred by the 
prevailing party will not be taxed against the unsuccess¬ 
ful party. 

Costs should not be made unnecessarily large and 
burdensome.'^s Statutes allowing costs to the pre¬ 
vailing party do not mean costs unnecessarily in¬ 
curred.*^® It IS the duty of the courts to prevent 
the imposition by either party of unnecessary costs 
upon the other.^^ The court has power m the ex¬ 
ercise of its discretion to disallow to a party any 
costs which he has caused unreasonably and un¬ 
necessarily to be accumulated and where litiga¬ 
tion is unnecessarily protracted for the purpose of 
vexation the court will award costs against lie par¬ 
ty so acting.^® In equitable actions the court may 
apportion the costs and refuse to tax the whole 
amount agamst the unsuccessful party where the 
successful party has made imnecessary costs.®® 
Where a mistrial results from the misconduct of 
plaintiffs counsel and the costs are charged to 
plaintiff as a penalty, after a second trial plaintiff, 
as the prevailing party, should not be allowed the 
costs of the first trial.®i 

Unnecessary copies of deeds see supra § 220; un¬ 
necessary counsel fees see supra § 218; unneces¬ 
sary depositions see supra § 194 Witnesses sub¬ 
poenaed but not examined see supra § 227. Number 
of witnesses for whom costs taxable see supra § 
242. 


§ 257- Separate Actions 

Where separate actions are brought against the same 
defendant on claims which could have been united in one 
action, the plaintiff can recover costs in one action only- 
However, the rule does not apply to causes which accrue 
at different times on which action is brought as they ac¬ 
crue, or to actions against the same party which involve 
different rights and different interests. 

In a number of jurisdictions it is the rule, usual¬ 
ly and perhaps always because of some special statu¬ 
tory provision, that where separate actions are 
brought against the same defendant on claims which 
could have been united in one action, plaintiff will 
be entitled to recover costs of one action only.®® 
However, it has been held that the rule has no ap¬ 
plication in the case of causes of action accruing at 
different times, where action is brought on them as 
they successively accrue;®® where the party has 
grounds of action for distinct trespasses which could 
not have been joined in one action;®^ to actions 
in different rights, where different interests are af¬ 
fected by them;®® where a party has lien debts the 
enforcement of which requires separate suits 
agamst each piece of property;®® or to a case 
where plaintiff on different days brings two actions 
before the same police court agamst the same de¬ 
fendant returnable on different da3fs, on demands 
which might have been joined in one suit and de¬ 
fendant IS defaulted in both.®*^ So the rule has 
been held to apply to plaintiffs of record only.®® 
A statute restncting costs to one action in several 
actions on contract between the same parties, caus¬ 
es of.which accrued prior to the commencement of 
either, has been held not applicable to actions of 
debt under a penal statute.®® 


74. N’T.—O'Hara v. Perschug, 282 
N.Y.S 6, 166 Misc. 454. 

Jadgments eovarad 

Statute relates to money judg¬ 
ments which can be executed by is¬ 
suance of execution and to Judg¬ 
ments which can be enforced only 
by aid of court—O'Hara v, Derschug, 
supra. 

^Securing” 

The word "securing" in the stat¬ 
ute means procuring and is not to 
be taJsen m the sense of pledging 
collateral as security for the under¬ 
taking—O'Hara v. Derschug, supra. 

75. N.T —^Husqvama Vapenfahnks 
Aktiebolag v. R P. Hussey & Co, 
206 ISTT-S. 878, 211 App.Div. 88 

Duty to avoid 

All parties owe a duty to avoid 
needless costs in litigation—^Dent v, 
Poy, 107 So. 210, 214 Ala. 243. 

76. Mont—Gahagan v. Gugler, 52 
P.2d 150, 166, 100 Mont 599, quot¬ 
ing Oocpus Juris. 

16 C.J. p 147 note 68. 


77. Conn—Marshall v. Martin, 139 
A 348, 107 Conn 32. 

N a— Waldo V. Wilson, 100 SE. 182. 
177 NC. 461. 

78. Mont—Gaha^ran v. Gugler, 52 
P 2d 150, 156, 100 Mont 599, citing 
Corpus Juris;, 

15 C J. P 146 note 67. 

79. Ala—^Alexander v. Alexander, 8 
Ala. 796 

16 C J. p 147 note 69. 

80. U.S—Royal Metal Mfg. Co v. 
Art Metal Works, 130 P. 778, 66 C. 
C A 88, affirming 121 P. 128. 

16 C J p 147 note 70 

81. Cal—^Mullin v Rousseau, 297 P. 
944, 112 Cal App 719. 

83. CaL—^Longmaid v. Coulter, 65 P. 

791, 123 Cal 208 
16 C.J p 147 note 71. 

83. Ind—^Pt. Wayne, etc., R. Co. v. 

Clark, 59 Ind 191 
16 CU. p 147 note 72. 
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84. Mass —^Darrell v. Johnson, 17 
Pick. 263. 

85- Mass —Ripley v. Chandler, 10 
Mass. 175. 

16 C J. p 147 note 74. 

86. Me—Bicknell v. Trickey, 34 Me. 
273 

87. Mass—Butler v, Shapleigh, 10 
Cush. 303. 

88. Me—^Perry v. Kennebunkport, 
56 Me. 453. 

Suits by Indorsee in names of dll- 
ferent payees 

Where the indorsee of two negotia¬ 
ble notes of the same maker payable 
to different payees causes the notes 
to be sued at the same term in the 
names of the payees, plaintiff of 
record will be entitled to costs in 
each suit, although the Indorsee in¬ 
dorses the writs as assignee.—Perry 
V Kennebunkport, supra. 

89. Vt.— H a l l T. Adams, 2 Atk. 1]30. 
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Where by stipulation several separate actions be¬ 
tween different parties are tried together, and where 
the rights of the plaintiffs are several as against the 
several defendants, the allowance of separate bills 
of cost is not improper.9® 

§ 258. - On Same Cause of Action 

In general, except where prohibited by statute, if a 
party prosecutes separate actions against different de¬ 
fendants on the same cause of action he may recover and 
collect costs in each action, unless Judgment is recovered 
and paid in one action prior to recovery of judgment In 
the other action. 

In some j*urisdictions, under the statutes in force 
therein, costs cannot be recovered in more than one 
action where two or more actions are brought for 
the same cause against persons who might have 
been joined in one action.^i However, in the ab¬ 
sence of statute providing otherwise, where separate 
actions are brought against different defendants on 
the same cause of action the court before enter¬ 
ing judgment may, if it appears to be just, reduce 
the witness fees and costs so that no more than one 
full set of costs may be recovered but it is not 
possible to make such a readjustment after judg¬ 
ment,and if judgment for the debt or damage and 
costs are recovered in each action plaintiff has a 
right to collect costs in all actions,so that while 
plaintiff can collect only one satisfaction of the debt 
or damage and pajmient of one judgment is satis¬ 
faction, to the extent of the amount thereof, of the 
judgment for the debt or damage m the other 
action, it is not satisfaction of the judgment for 
costs in that action, which remains outstanding and 
unsatisfied and can be collected.®^ Thus, where 
separate actions are brought on a note against the 
maker and the indorser,^® or against the maker and 
the guarantor,or against each promisor in a 
joint and several note,^^ or against makers several¬ 
ly liable thereon,®® costs may be allowed and col¬ 
lected m both suits, although there can be but one 


satisfaction of the debt However, although it has 
been held that where several actions are brought 
on a note against different defendants the fact that 
judgment is rendered against one for the debt and 
costs and the same is' paid pending the action 
against the other does not prevent plaintiff from re¬ 
covering costs in such other action,^ by the weight 
of authority if judgment is rendered against one 
for debt and costs and the same is paid pending the 
action against the other, plaintiff is not entitled to 
costs in the other action;® but plaintiff is not re¬ 
quired to accept a tender of payment by one of the 
parties during the pendency of the actions, unless 
It includes the costs of both actions.® Neither is a 
plaintiff in separate actions against each of two or 
more joint tort feasors who has recovered judg¬ 
ment for damages and costs in one action, which 
is paid pending the actions against the others, en¬ 
titled to a judgment for costs in the other actions 
but where plaintiff prosecutes both actions to judg¬ 
ment before recovering satisfaction he is entitled 
to costs in both.® 

Where the issue in the instant suit could have 
been tried and determined in a former suit by join¬ 
ing the plaintiff in the instant suit as a party there¬ 
to costs and disbursements will be awarded to 
neither party.® 

§ 259. -Joinder or Nonjoinder 

Where several causes of action are properly joined in 
a single action only one bill of costs may be taxed, but 
where separate actions are brought on each of several 
causes of action, which are of such a nature that It is 
permissible, but not mandatory, to join them In a single 
action, costs may be taxed m each action. 

In a single action wherein several causes of ac¬ 
tion of different plaintiffs have been joined, if the 
plaintiffs are successful, only one bill of costs may 
be taxed in their favor, which may include the 
necessary and legal disbursements;*!^ and, if defeat- 


90. Wis—^Hoberg v McNevms, 173 
N.W 221, 169 Wis. 486 

91. Wash—Larson v Anderson, 182 
P 967, 108 Wash 167, 6 ALR 621. 

15 C J p 148 note 79. 

AgatiLSti a shenir and his Indenmltor 
NT.—Quin V. Bowe, 10 Daly 606, 
11 Abb.NCas 116 
Againjit Joint torfc-feasors 

If plainliie elects to sue joint tort¬ 
feasors separately, and accepts costs 
in one action, he cannot recover costs 
and disbursements in the other ac¬ 
tion —^Larson v Anderson, 182 P. 
967, 108 Wash 167, 6 ALR 621. 

93. Mass—Ryan v. Annelin. 118 N. 
£3 257, 228 Mass 691. 

93* Mass.—^Ryan v. Annelin, supra. 


9A Mass.—^Leonard v. Blake, 10 N 
B 2d 469—^Ryan v. Annelin, 118 N. 
B 267, 228 Mass 691. 

95. Mass.—^Ryan v Annelin, supra 

96. XJ S.—Otts V Jones, D.C, 18 P 
Cas No 10,619, 2 Cranch CC 361. 

15 C J. p 148 note 81. 

97. N T.—Meech v. Churchill, 2 
Wend 630 

9& Mass —Sunonds v. Centre, 6 
Mass. 18. 

99- Mass—^Porter v. Ingraham, 10 
Mass. 88 

1. US —Otts V. Jones, D.C, 18 F 
Cas.No.10,619, 2 Cranch CC. 361. 

2 . Me. — ^Foster v. Buffum, 20 Me 
124 

16 C.J. p 148 note 82. 
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3. Mass—Cook v Hinsdale, 4 Cush 
134—^Whipple V. Newton, 17 Pick 
168. 

4. Mass.—Savage v. Stevens, 128 
Mass 254. 

16 C J p 148 note 86. 

5. Mass—Leonard v. Blake, 10 NB. 
2d 469. 

15 C J p 148 note 87. 

6. Or—Milton-Freewater & Hudson 
Bay Irr. Co v, Skeen, 247 P. 766, 
118 Or 487. 

7- U.S—Brown v. Kmnicutt, DC.N. 
T, 2 P2d 263 

NT—Connolly v. Connolly, 271 N 
T.S 98, 161 Misc 731, affirmed 
Cammer v Connolly, 273 N.T.S. 
425, 242 App Div. 722. 
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ed, plaintiffs are not each liable for separate bills 
of costs.^ A plaintiff who prevaik in separate ac¬ 
tions on separate causes of action against different 
defendants is entitled to recover a separate bill of 
costs in each action, even though the causes of ac¬ 
tion are such that they could have been joined in 
one action by plaintiff in the first instance and a 
statute limiting costs to one action where two or 
more actions are brought for the same cause of ac¬ 
tion against persons who might have been joined 
as defendants in one action is inapplicable and does 
not prevent the taxation of costs in all the different 
actions.i^^ 

§ 260. - Consolidation 

In general where separate actions are consolidated 
only the costs of the consolidated action are taxable, un¬ 
less an order for costs fn the Individual actions Is made 
at the time of consolidation; but the mere consolidation 
of separate actions for trial does not prevent the taxation 
of costs In each action. The fact that separate actions 
could have been consolidated does not prevent the taxa¬ 
tion of costs in each action. 

In general, under the statutory provisions in force 
in the various jurisdictions, where separate actions 
are consolidated only one set of costs can be allow¬ 
ed therein,and the successful party can recover 
only the costs of the consolidated action, unless the 
right to tax the costs of the individual actions is 


reserved in the order of consolidation.^^ if no 
such reservation is made only one bill of costs may 
be taxed,i3 from the time of the consolidation of the 
original actions to the time when the judgment was 
rendered,!^ and the successful party or parties are 
not entitled to tax costs already accrued in the 
original actions.^® A plaintiff or plaintiffs who ob¬ 
tain the consolidation of actions which they could 
originally have joined in one action are not, m the 
absence of special circumstances, entitled to greater 
costs than if they had originally brought one action, 
and, if prevailing in the consolidated action, can 
recover only such costs as they would have been 
entitled to, had action originally been brought in 
the consolidated form; but a defendant, if suc¬ 
cessful, may tax with his costs such costs as have 
heretofore accrued to him in the unconsolidated ac- 
tions.l® 

A plaintiff who prevails in separate actions on 
separate causes of action against different defend¬ 
ants is entitled to recover a separate bill of costs in 
each action, even though the causes of action are 
such that the defendants could have procured a 
consolidation of the actions and a statute limit¬ 
ing costs to one action where two or more actions 
are brought for the same cause of action against 
persons who might have been joined as defendants 


a us—^Brown v. Kinmcutt, DC, 
NT., 2 P,2d 263, 

9. NY—^Kranzer v. Automobile Ins 
Co of Hartford, Conn,, 209 N,Y,S 
566, 124 Misc, 866. 

10. NT—^Kranzer v. Automobile 
Ins Co. of Hartford, Conn, supra 

11. S.C —^Pord V, New York Life 
Ins Co, 186 S B, 914, 180 S C 390, 

Xb an-ftnuw, a statute providing 
that “when any plaintifC shall bring, 
in the same court, several suits 
against the same defendant or de¬ 
fendants, for causes of action that 
may be joined, the plaintiff shall' 
recover only tlxe costs of one ac¬ 
tion. and the costs of the other ac¬ 
tions shall be adjudged against him, 
unless sufficient reason appear to the 
court for bringmg several actions” 
has been held of doubtful applica¬ 
tion to cases pending in the circuit 
court, on appeal from justices of the 
peace, and where several actions 
which might' have been joined in 
one suit are brought before the Jus¬ 
tice of the peace and Judgments in 
favor of plaintiff are appealed to 
the circuit court by defendants, 
where the actions are consolidated 
on motion of defendants, the discre¬ 
tion of the court m refusing to tax 
plaintiff, who prevailed in the action, 
with the costs of all of the actions 


but one will not be disturbed.— 
Lindsay v. Wayland, 17 Ark. 886. 

Irfkok of Juzlsdietlcm by eoxirt in one 
aotlosL 

Where, after appeal by defendant 
from Justice’s judgment for plain¬ 
tiff, the latter commenced another 
suit in the county court on the same 
cause of action, claiming that the 
justice had no Jurisdiction of the 
former action, and the two suits €u*e 
consolidated on defendant's motion, 
plaintiff was not entitled to costs in 
the action in the Justice’s court—> 
Woolridge v, Womack, 1 Tex A 
CivCas, S 888. 

19. NT—^P. V. Baranowsky Co. v. 
Guaranty Trust Co. of New York, 
286 NTS 997, 247 AppDlv. 169— 
Hilimire v. Fitzgerald Bros Const 
Co, 247 NT.S 265, 139 Misc 110 
—Kelley v Kelley, 205 N.T.S 737, 
123 Misc. 683 

16 C J. p 142 note 6 CdJ (1). (2), (3). 

Time to make order 

(1) If costs are to be allowed in 
the original actions, provision for 
such costs must be madefy in such ac¬ 
tions before they finally cease to ex¬ 
ist by reason of the consolidation.— 
Kelley v Kelley, supra—^16 CJ p 
142 note 6 [d] <4). 

(2) The court on ordering a con¬ 
solidation should determine what 
costs, if any, should be charged to 
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either party in the original suits 
All costs in the consolidated suit ac¬ 
crue only after consolidation—Hand- 
ley V Sprinkle, 77 P 296, 81 Mont. 
57, 3 Ann.Cas 631. 

Authority granted 

Successful party granted authority 
to include. In his bill of costs, costs 
to date of consolidation in each orig¬ 
inal action and one bill of costs from 
that date in the consolidated action. 
—Tarbell v Howard, 296 NTS 376, 
162 Mlsa 606. 

13. N.T—^Pankau v. Cosor, 247 N. 

TS 276, 139 Misc 177. 

14- N.T —^Hillmire v. Fitzgerald 

Bros. Const Co., 247 N.T.S. 256, 
139 Misc. 110. 

15. N.T.—^P. V. Baranowsky Co. v. 
Guaranty Trust Co. of New York, 
286 N.T S 997, 247 App.Div. 169. 
Pees for term prior to oonsoUdation 
Fees for terms which passed be¬ 
fore consolidation of actions were 
properly disallowed.—^Kelley v. Kel¬ 
ley, 206 N.TS 737, 123 Misc. 583 
16- N.T.—Hull V Shannon, 251 NT. 
S 960, 234 App Div 648, modify¬ 
ing 249 N.TS 33, 139 Misc. 664— 
Tubin V. Springfield Fire & Marine 
Ins. Co. of Spnngi^eld, Mass., 227 
N.TS. 173, 222 App Div. 862. 

17. N.T.—Kranzer v. Automobile 

Ins. Co. of Hartford, Conn., 209 
N T.S. 666, X24 .Misc 866L 
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in one action is inapplicable and does not prevent 
the taxation of costs in all the different actionsA^ 

Consolidation for trial. Where separate actions 
on separate and distinct causes of action are con¬ 
solidated for trial and separate judgments entered 
in each action, costs may be allowed in each ac- 
tion.i® In some jurisdictions a full bill of costs 
may be taxed in each action but the rule does 
not extend to taxable disbursements, where the 
expenditures have been made in only one action,2i 
and full costs in each suit ought not to be al¬ 
lowed for services not in fact performed, or which 
are wholly unnecessary,22 In other jurisdictions, 
where separate actions are tried together, but not 
consolidated into one action, costs are taxed in each 
action against the losing party therein, and the 
costs incurred which relate to all the actions are ap¬ 
portioned between them, and those costs which re¬ 
late to a specific action are taxed only against the 
losing party therein.28 if separate actions by dif¬ 
ferent plaintiffs against the same defendant are by 
consent tried together and the defendant prevails 
in all cases, he is entitled to tax costs against plain¬ 
tiff and will be allowed his disbursements, but he 
cannot collect his disbursements twice, although he 


20 C.J.S. 

has the right to elect in which action he will tax 
them 24 

§ 261. - Failure to Counterclaim or Set 

Off 

Although there is authority to the contrary, In a 
number of Jurisdictions a plaintiff cannot recover costs 
In an action brought to recover a claim which he might 
have pleaded as a set-off or counterclaim in a prior 
action. 

Although there is authority to the contrary,26 it is 
held in a number of jurisdictions that plaintiff in 
a suit brought to recover a claim which he might 
have pleaded as a set-off or a counterclaim in a 
former suit between defendant and himself will not 
be entitled to costs.26 However, it has been held 
that the principle has no application where the 
claim is for unliquidated damages, since such claim 
could not be used as a set-off in the former action.27 
Under a statute providing that if any defendant per¬ 
sonally served with notice omits to set up a counter¬ 
claim arising out of the contract or transaction on 
which plaintiff bases his action he cannot after¬ 
ward maintain an action against plaintiff therefor 
except at his own cost, the facts bringing the case 
within the statute must be set up by answer to de¬ 
prive plaintiff of costs.28 
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X8. N.T —ICranzer v. Automobile 
Ins. Co. of Hartford. Cozm., supra. 

19. N.Y.—^Brown v. Cohao. 4 N.T S. 
2d 883, 254 App Div. 20—Gelfond v. 
EZirschenbaum, 292 N.T.S 568, 249 
App Div. 894—re Doherty's 
Quardianslup, 264 N.T.S 609, 142 
Mlsc 360—Hoffman v. Grobsmith, 
220 NTS, 648, 129 Misc. 91, af¬ 
firmed 226 N.Y.S 830 (three cases), 
222 AppDiv. 808—Parker v City 
of New York, 203 N.TS 817, 122 
^isc. 660. 

Wis—^Hansberry v. Dunn, 284 NW. 
656. 

15 C.J. P 142 note 6 [d] (6). 
Witness fees see supra § 233. 

Statuta as to Uznltatioo of fees In¬ 
applicable 

The provision of Gen St 1918 § 

2242, that if more than one issue of 
fact shall be tried at one time only 
one trial fee shall be allowed, does 
not apply where sepscrate actions by 
different plaintiffs for inauries re- 
sultine: from the same transaction 
were by agrreement tried at the same 
time to the same Jury which ren¬ 
dered separate verdicts in each ac¬ 
tion, and in such ca^e each plain¬ 
tiff, having: been successful, is en¬ 
titled to recover a jury fee and a 
trial fee.—^Rometsch v. Connecticut 
Co., 107 A 495, 98 Conn. 658. 

Attoniej*s fess 

Statutory attorney's fees may be 


taxed in each case—^EEansonv Black- 
well Motor Co, 255 P. 939, 148 Wash 
547, 62 ADR 851—Gray's Harbor 
Boom Co. V. McAmmant, 68 P. 673, 
21 Wash. 465 

Parties improperly made parties 

Where mortgragees, althougrh enti¬ 
tled to bring: one suit ag:ainst five 
insurers, brougrht five separate suits 
and improperly made owners par¬ 
ties defendant to each suit, owners 
in whose favor verdicts were di¬ 
rected held entitled to have costs 
taxed in each case thoug:h the cases, 
not consolidated, were heard to- 
grether —^Duncan Building: & Loan 
Ass'n V. Liverpool, London & Globe 
Ins Co., 174 A 350, 12 NJMisc 
691 

Beduoing: costs 

Under a statute providing: that, if 
two or more cases are tried tog:ether 
in the superior court, the presiding: 
judge may reduce the witness fees 
and other costs, but not less than 
the ordinary witness fees and other 
costs recoverable m one of the cases 
which are so tried together shall 
be allowed, in reducing the costs on 
consolidation, the amount in all the 
cases together is to be considered 
and reduced, provided there must be 
left In the aggregate an amount not 
less than the largest sum recoverable 
in any of the cases—Green v. Sklar, 
74 N.D 595, 188 Mass 368 

ao. N.Y.—Hoffman v Grobsmith, 220 
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NT.S. 648, 129 Misc, 91, affirmed 
226 N.Y.S. 830 (three cases), 222 
App Div 808 « 

Trial fee 

A trial fee may be taxed In each 
action —Hoffman v. Grobsmith, su¬ 
pra—^Ritter V. Brack, 221 NY.S. 603, 
129 Misc 621. 

21. NT.—Ritter v. Brack, 221 N.Y. 
S 503, 129 Misc 621 

22. NY—^Law V. Jackson, 2 Wend. 
209. 

23. Cal—^Bue V. Superior Court in 
and for Shasta County, 269 P. 663, 
93 Cal App. 147 

Jury feee 

Where two or more actions are 
tried together, jury fees are to be 
divided between them and taxed 
against the losing party in each ac¬ 
tion—^Bue V. Superior Court in and 
for Shasta County, supra 

24. Mmn —»Sulhvan v Minneapolis 
St. Ry Co, 200 NW 922, 161 
Minn 45 

25. Ohio—^Black v. Chester, 12 Ohio 
St 621. 

26w Neb —^Rogers v. Buettgenback, 
211 N.W 168, 114 Neb. 834. 

15 G J. p 148 note 89. 

27. Ark—^Milner v. Camden Lumber 
Co. 85 S.W. 234, 74 Ark. 224 

28. Ind.—Terry v. Shively, 98 Ind. 
413 

16 C J. p 148 note 92. 
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§ 262. In General 

Under some circumstances notice of, and a hearing 
on, the question of right to, and amount of, fees to be 
allowed as costs may be necessary. 

In general, where costs do not follow the judg¬ 
ment or decree as of course, an award or allowance 
is necessary, as shown infra § 263, which must be 
made by the court, as shown infra § 264, and 
which is controlled as to its form and contents by 
applicable rules of practice, as shown infra § 
267. 

Notice and hectoring. Where there is no fixed 
amount at which a fee to be included in costs should 
be allowed, particularly where the right to the al¬ 
lowance of such a fee as part of the costs is dis¬ 
puted, each party interested has a right to notice 
and to be heard on the question of the right to, 
and amount of, the fee,29 

§ 263. Necessity 

If costs do not follow the Judgment or decree as of 
course, they must be awarded specially. If costs follow 
the judgment or decree as of course, no special award 
IS necessary according to some cases, but, according to 
other oases, the Judgment or decree Is technically er¬ 
roneous if It does not contain an order as to costs. 

Whenever costs do not follow the judgment or 
decree as of course, but are within the discretion 
of the court, they must be specially awarded 
otherwise judgment for costs cannot be taken as of 
course,nor can costs be recovered^^ nor taxed, as 


shown infra § 271. If, however, costs follow the 
judgment as of course, no special award is, ac¬ 
cording to some decisions, necessary,33 but accord¬ 
ing to other cases, the decree or judgment is tech¬ 
nically erroneous in making no order respecting 
the costs.34 

A statutory provision that no costs shall be taxed 
on mistrial without an order of court does not ap¬ 
ply where there is a trial which proceeds regular¬ 
ly to the point where the jury is dismissed because 
it is unable to reach a verdict and there is no 
declaration of a mistrial by the court.35 

As affecting right to costs, questions as to the ne¬ 
cessity, under a statute, for a certificate that plain¬ 
tiff had reasonable grounds to expect to recover, or 
should have recovered, more than a designated 
amount in a case where the recovery was less than 
such amount are considered supra §§ 23, 32; as to 
the necessity for a certificate that title to real es¬ 
tate came in question, supra § 34, as to a certificate 
for increased costs, supra § 211; and as to a cer¬ 
tificate that a'trespass was willful and malicious, in 
an action of trespass quare clausum fregit, in the 
C.J-S. title Trespass § 12S, also 63 C.J. p 1026 notes 
11-13. 

§ 264. By Whom Made 

a. General considerations 

b. By what court awarded 

c. By referee 


29. Okl.—state Nat Bank of Shaw¬ 
nee V. Woodward, 276 P. 1045, 186' 
OkL 26. I 

3a Ark—State v. Port, 18 Ark 202 | 
N.T—Golf V. Lewis, 299 N.T.S 29, | 
252 AppBiv. 810. 

16 C J. p 170 note 12. 

One of several defendants success, 
fol 

Under statute providingr that court 
may award costs to such of several 
defendants not united m interest 
and making separate defenses as 
have Judgment in their favor, de¬ 
fendant, sued with others on their li¬ 
ability on note, succeeding on his 
defense, is not entitled to costs as of 
course without an award thereof— 
Williams V. Horgan, 13 NT Super. 
658, 13 How.Pr. 138—^Lindslay v, 
Deafendorf, 43 How.Pr, N.T, 90— 
Attica Bank v. Wolf, 18 How Pr., 
NT, 102. 

Whether or not Judgment correct 
It has been stated broadly in a 
case in which Judgment was rendered 
for plaintiff that,* where a Judgmwit 
which does not carry costs has be¬ 
come final, whether correct or not/ a 


defendant cannot be held for costs 
—Kaufman v. Pacific Indemnity Co., 
56 P.2d 504, 5 Cal 2d 761. 

Statutory provision 
Citing Code 5 328, the court said; 
**In cases in chancery costs are 
largely in the discretion of the cir¬ 
cuit judge who heard the case, but, 
if not otherwise ordered In the Judg¬ 
ment, follow the event of the ac¬ 
tion"—^Murray v Aiken Min., etc, 
Mfg. Co., 18 S.B. 5, 7, 39 S C 467. 
Fixing amount of costs see Infra § 
267 

31. NT—Goff V Lewis, 299 NT.S 
29, 262 App.DlV. 810. 

32. US—Coburn v. Schroeder, C C. 
N.T„ 8 P 621, 19 Blatchf. 693. 

16 C J P 170 note 12. 

33. Mo—Thomas v. Thomas, 66 A. 
651, 98 Me. 184. 

NU—Swallow V First State Bank, 
160 NW 137, 36 N.D. 323. 

34. In Illinois 

(1) Buie stated In text has been 
laid down where there was dismissal 
of a bill in equity on motion of com¬ 
plainant —^Lauglois V. Matthiessen, 
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40 N.B. 496, 166 Ill. 230—Bryant v. 
Taylor 167 Ill App 227. 

(2) It has been held, however, that 
Judgment for plaintiff after trial er¬ 
roneously mcluded in amount costs 
which had accrued and whidbi would 
have been carried by judgment if 
not so included, on the ground that 
there was a double Judgment for 
amount of costs.—Davies v. Apper- 
son, 146 IU.APP. 348. 

36. Meonln«r of ‘'xnistrlaV* 

In reaching conclusion stated in 
text, court quoted definition of "mis¬ 
trial” found in Webster's New In¬ 
ternational Dictionary, "a trial le¬ 
gally of no effect by reason of some 
error in the proceeding; loosely, any 
trial not resulting in a lawful de¬ 
cision or verdict,” and expressed the 
view that it was intention of legis¬ 
lature “to limit the application of 
the statute to such mistrials as re¬ 
sult from some error, impropriety, 
or irregularity and as are declared 
mistrials by the judge.”—Sevlesruo 
Holding Cori>oration v. American 
iHquitable Assur. Co., 165 A. 729, 730, 

‘ 11 N J Misc. 334. 
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a. General Oonstdraationfl 

“nie award of costs is a Judicial act and must In 
general be made by the court. 

The award of costs, when necessary, under the 
rules stated supra § 263, is a judicial act and must 
be made by the court,unless the cause is referred 
with the resultant right of the referee to award 
costs under the rules stated below in subdivision 
c of this section, 

A clerk who is merely an officer of court cannot 
award costs,®^ nor can auditors appointed to take 
and state accounts,®® nor executive officers of a 
municipal government®® 

A jury has no power to award costs.'*® The court 
has neither right nor authority to place that burden 
on the jury, nor, unless authorized by statute, to 
permit the jury to pass on the question of costs in 
any form,^! nor to assist the court in determining 
what costs shall be taxed In some jurisdictions, 
in an equitable proceeding the jury may recommend 
the assessment of costs on the respective parties. 


but cannot determine against which party costs 
shall be taxed, such determination being for the 
court in the exercise of a sound discretion,'*® 

Want of jurisdiction. In some jurisdictions, the 
mere fact that the court may be without jurisdic¬ 
tion on the merits does not prevent an award of 
costs.** According to other cases, however, a 
trial court which does not have jurisdiction to try 
the case cannot enter a judgment for, nor award, 
costs.*® The question has frequently been consid¬ 
ered in connection with the dismissal of an action 
or proceeding for want of jurisdiction and in that 
regard is discussed specifically supra § 68. 

b. By What Oourt Awarded 

Power of a court to award costs depends on statutory 
authority and trial court is, in general, the proper court 
to award costs of the action or proceeding tried by It. 

To authorize a court to award costs, there must 
be statutory authority therefor, either express or 
implied.*® The court before which a cause is tried 


Pla —^mohundro v. Wilkins, 114 
So 502. 94 Fla 649 
Ga.—Swope v McKenney, 136 S.F 
89, 36 Ga.App 168—Blackman v 
Wilson, 113 SE. 32. 28 OaApp. 768 
Iowa—^Rogrers v Western Mut L 
Ins. Ass’n, 99 N.W. 689, 123 Iowa 
722. 

Miss—Bacot V. Halloway, 105 So 
739, 140 Miss. 120 

16 C.J. P 170 note 28, p 176 note 35. 

Jndsre at obambers cannot grant 
costs of motion—Bievoort v. War¬ 
ner, 8 How.Pr, NT, 321. 

ay. Fla —Omohundro v. Wilkins, 114 
So. 502, 94 Fla. 649. 

NT—^Malkin v. Derow, 298 N.T.S. 

389, 163 Mlsc 731 
15 C.J. p 170 note 80. 

Dismissal 'by plaintiff 

On dismissal of suit at rules by 
party instituting same, clerk has 
no authority to enter Judgment 
against plamllff for damages and I 
attorney's fees.—State v. Moms, 96 
S B. 926, 82 W.Va. 492- 
Xn. Puerto Blco 

In view of Code Olv.Proc. S 827, 
Rev.St. & Codes 1913 $ 6871, the clerk 
of Puerto Rico district court had no 
power to include costs, disburse¬ 
ments, and attorneys’ fees in default 
Judgment rendered without interven¬ 
tion of court on defendant’s failure to 
file amended answer within time 
granted by courtr—De La Torre v. 
National City Bank of New Tork, C. 
CA.Porto Rico, 91 F 2d 899, cer¬ 
tiorari denied 68 S.Ct. 272, 302 X7.S 
752, 82 li.E:d. 581. 

88. Md.—Calvert ▼. Carter, 18 Md. 
78. 


Mass —^Lyman v. Warien, 12 Mass 
412 

16 C.J p 170 note 31. 

39. N Y.—^People v. Green, 99 N.Y 
S, 679, 114 AppDiv. 168. 

16 C X P 171 note 82. 

40, Ariz—Herr v. Kennedy, 196 P. 
630, 22 Ariz. 141. 

Ga—Swope v. McKenney, 136 SB 
89, 36 Ga.App. 168 

Ky—Wolflnbarger v Stanton, 295 S. 

W, 467, 220 Ky. 461. 

16 C J. p 171 note 33. 

Surplusage 

If jury attempt to award, or give 
directions as to, costs that portion of 
the verdict may be rejected as sur¬ 
plusage.—^Lykins v. Hamrick, 137 N 
W. 862, 144 Ky. 80—16 CJ, p 171 
note 33 [a]. 

Verdict not void 

A verdict was not void because it 
failed to award any sum for costs, or 
to ‘name party responsible therefor, 
as costs are to be assessed by court, 
and not awarded in verdict.—Black¬ 
man V. Wilson, 118 S.B. 32, 28 Ga 
App. 768. 

41. Neb.—^McBldon v Patton, 93 N. 

W. 938, 4 Neb. CJnoff, 269. 
Instruction erroneous 

In ordinary civil action, instruc¬ 
tion to find costs for plaintiff if he 
prevailed was error, in that court 
must assess costs -^wope v. Mc- 
Keuney, 136 SB. 89, 36 GaApp. 168. 
Attorney’s fees 

Where attorney’s fees, if allowable 
at all, are part of costs, it is improp¬ 
er to submit case to Jury in such a 
way that Jury might consider attor¬ 
ney’s fees in reaching their verdict. 


particularly is this true, under Rev. 
Codes 1921 f 6644, precluding recov¬ 
ery of attorney's fees if jury's award 
be equal or less than amount ten¬ 
dered before trial by defendant— 
Vaill V, Northern Pac. Ry. Co., 213 P. 
446, 66 Mont 301. 

42. Iowa.—^Rogers v. Western Mut 
L Ins Ass’n, 99 N.W. 689, 123 
Iowa 722. 

43. Ga —Barrow County Cotton 
Mills V. DeLaPerriere, 171 S.B. 661. 
177 Ga. 829. 

15 C J p 171 note 35 [a]. 

44. Mass.—Old Colony Trust Co. v. 
Pepper, 167 NB. 666, 268 Mass. 
467. 

45. tJ S.—Smyth v. Asphalt Belt Ry. 
Co.. Tex., 45 S Ct 242, 267 U.S 826. 
69 LBd. 629, transferring, DC-, 292 
F. 876, amended. C.CA, 12 F.2d 
14—^U. S. V Jardine, C C A-Fla, 81 
F2d 747—^Budris v Consolidation 

' , Coal Co, DCNT., 261 F. 673 

48. Ill.—Wintersteen v. National 

Cooperage & Woodenware Co., 19T 
NB 678, 361 Ill. 96 
NY—Struthers v. Christal, 8 Daly 
827. 

15 0 J p 171 note 36. 

When authority Implied 

Although there is no statute ex¬ 
pressly authorizing supreme court to 
render judgment for costs made in 
that court, such power will be im¬ 
plied where a statute authorizes 
clerk of that court to issue execu¬ 
tion for costs incurred therein.— 
Sparks v. Wood, 18 NC 489. 

trnited States supreoBui oourt, sit¬ 
ting as court of original Jurisdiction 
m equity, has power to award costs. 



20 O.J.S. 

IS, in general, the court by which an award of 
costs should be niade.^7 if court before which 
the final determination of a case is heard does not 
award costs, there is no authority elsewhere to ad¬ 
judge them,48 and if it does award costs no suc¬ 
ceeding ju<^e can make a different order.48 

After appeal, the proper court to award costs de¬ 
pends on the practice and statutory provisions of the 
particular jurisdiction.80 Questions as to award 
of costs made below, on reversal on appeal, are con¬ 
sidered infra § 310; and as to power and discre¬ 


§ 264 

tion as to allowance of costs of appeal or writ of 
error in general, infra § 295. 

c. By Referee 

Referees are usually authorized to award costs In pro¬ 
ceedings which have been referred. 

Where a cause is referred, referees are ordinari¬ 
ly empowered to award costs,8i and this rule ap¬ 
plies whether the reference is of the suit and all 
demands between the parties,®2 or where only a 
suit is referred.®8 The report, to be coextensive 
with the cause, should embrace the question of costs 


COSTS 


This power Is incidental to Its au¬ 
thority as court of equity and, al¬ 
though never expressly granted, has 
been repeatedly recognized by acts 
of congress —Pennsylvania v. ‘Wheel¬ 
ing & Belmont Bridge Co, 18 How 
460, 15 LiEd 449 
Surrosrate’B court 

(1) In view of Code CivProc S 
2743, now Surrogate’s Court Act § 
276, surrogate has no power to 
award costs, or to make allowances 
for any purpose, unless expressly 
authorized to do so—^In re Hendel’s 
Estate. 176 NY.S 262, 106 Misc 417 
—In re Bush’s Will, 176 N.TS 658, 
106 Misc. 227 

(2) Notwithstanding Trading with 
the Enemy Act Oct 6, 1917. 40 XJ S. 
St at L. p 411 c 106. surrogate is 
not authorized to grant order di¬ 
recting payment of fees of one of at¬ 
torneys for alien property custodian. 
—^In re Hendel’s Estate, supra 

47. N Y —Canavan v. Emze Cosmetic 

Shop, XI N Y S 2d 398 

Okl.—Rand v. Nash. 61 P 2d 296, 174 

Okl. 526. 

15 C J. p 171 note 37 
Probate proceedings 

In probate proceedings, it is with¬ 
in the power of the trial judge, who 
has all the records before him, to 
fix and determine what fees are 
proper—^In re Hardenberg’s Estate, 
63 P.2d 1200, 18 Cal App 2d 807— 
Keith’s Estate, 60 P 2d 171, 16 Cal 
App.2& 67—^In re Vaughan, 58 P*2d 
742, 14 Cal App 2d 594. 

Partition 

It was held, under R.L. c 70, that 
order allowing costs including serv¬ 
ices and expenses of commissioners, 
should be made in county court — 
Houghton v. Sawlas, 67 Vt 635. 

48 . ^ N.Y—Bldridge v Strenz. 89 N. 

Y Super. 295. 

16 CJ p 171 note 37. 

Award by special term • 

The special term was without pow¬ 
er to make award of costs in favor 
of successful defendants, and appli¬ 
cation therefor should have been 
made, to trial court.—Canavan v 
Emze Cosmetic Shop, 11 N.Y.S.2d 
398. 


State and federal courts 

Supreme court, in an original pro¬ 
ceeding before it, cannot allow attor¬ 
neys’ fees for services rendered in 
any of courts of United States — 
State V Broad River Power Co, 162 
S B 74, 164 S C 208 

49. S.C—Cooke v. Poole, 2 S B. 609, 
26 SC 321 

60 . NY—Barnard v Hall, 38 N E 
301, 143 N.Y. 399 

15 CJ p 171 notes 40-44 

51. Mass.—^McLiaughlin v Old Col¬ 
ony R‘ Co., 44 NE 252, 166 Mass 
260 

16 C J p 170 note 28, p 171 note 45. 
Power of oourt 

<1) Where equity action has been 
decided by referee to whom whole 
issues were referred, €ui award of 
costs can he made only by referee, 
and special term has no power so to 
do.—^Nassau Bank v. Newburgh Nat 
Bank, 62 NY-S 1118, 82 App.Div. 
268, affirmed 64 NE 66, 169 NY. 466 

(2) After order referring action 
to foreclose mechanic's lien to official 
referee to hear and determine, ref¬ 
eree alone could determine costs to 
be awarded, and it was improper for 
referee to decide that costs should 
be awarded by court—Twin Realty 
Corporation v. Glens Palls Portland 
Cement Co., 284 N.Y.S 217 226 App 
Div 616 

(3) Where referee had discretion 
either to allow or to disallow costs, 
and there was no direction for pay¬ 
ment of costs in his report and find¬ 
ings or in interlocutory judgment 
confirming such report and findings, 
court at special term could not au¬ 
thorize entry of final judgment in a 
form containing a provision for 
costs.—Taylor v. Taylor, 116 N.Y.S 
530, 63 MiSC. 182. 

<4) Parties may by consent au¬ 
thorize court which granted order 
of reference to fix costs and allow¬ 
ances, and party who did not ap¬ 
pear on motion to confirm referee’s 
report, properly moved to strike out 
costs awarded by court In excess of 
amount to which such party had con¬ 
sented, an appeal from judgment not 
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being necessary.—^Twin Realty Cor¬ 
poration V Glens Palls Portland Ce¬ 
ment Co., 234 N.Y.S. 217, 225 App. 
Div. 516. 

Construction of direction in referees’ 
report 

Where referees’ report directed 
judgment of dismissal on merits and 
for costa to defendant, to extent of 
one half sum which he was lawful¬ 
ly required to pay to referees for 
taking up report and one half 
amount which was lawfully required 
to be paid for printing report and 
opinion, which both parties had re¬ 
garded as expense of reference, de¬ 
fendant was awarded as costs one 
half the amount lawfully required 
to be paid by him for taking up the 
report of referees and one half the 
amount lawfully required to be paid 
for printing the opinion, such amount 
to be determined in the first instance 
on taxation before clerk, notwith¬ 
standing another statement in report 
that no costs are awarded to either 
party against the other, but It ap¬ 
pears that order of court requiring 
plaintiff to pay one half the actual 
disbursements made by defendant, or, 
in the alternative, one half the dis¬ 
bursements lawfully and properly 
made by defendant m taking up and 
printing referees’ report, such 
amount to be determined by court 
before entry of judgment, would be 
improper—City of New York v. Em¬ 
pire City Subway Co., 181 N Y S 809, 
191 App Div. 608 

Costs of xnotioa. befozs court 

Referee is not invested with power 
to impose costs of motion made at 
special term and ought not to he em¬ 
barrassed with question as to terms 
to be Imposed for granting of favor 
by court to either of parties before 
him in any litigation.—^Market Nat 
Bank v. Pacific Nat. Bank, 7 N.E 
302, 102 NY 464, 10 N.Y.Civ.Proc. 
19 

52. Mass—^Nelson v. Andrews, 2 
Mass. 164. 

63. Mass.—’Bacon v. Crandon, 16 
Pick 79 

16 C.J P 171 xiote 45. 
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as well as that of damages or other relief asked.^^ 
A referee is not authorized to award costs nor to 
direct who shall pay them, however, in an action 
at law in which costs are not discretionary.55 

Statutes providing that no costs shall be award¬ 
ed a successful party on the recovery of less than 
a designated amount do not apply to a case heard 
before a referee, where the statute authorizing such 
hearing provides that full costs shall be taxed on 
the report of the referee, irrespective of the amount 
of the recovery.^® 

Where an action is tried by a referee, the irregu¬ 
larity of his report in the matter of costs cannot 
be questioned by the clerk in taxing costs the de¬ 
cision awarding costs stands before the clerk as 
the mandate of the court, and, until vacated and 
set aside on proper application to the court, must 
be obeyed 68 

§ 265. Time of Making 

a. Award or allowance 

b. Certificate 

a. Award or Allowance 

Subject to certain exceptions fn equity suits, In gen¬ 
eral, an award or allowance of costs, when necessary, 
should await the Anal determination of the cause. The 
power of" the court to award or allow costs after Judg¬ 
ment IS subject to certain restrictions or limitations. 


Ordinarily, an award of, or an order for, costs 
or disbursements should not be made until the 
cause is finally determined,®® In suits in equity, 
however, in view of the general rules applicable 
to such suits that the court sometimes decides as to 
costs at intermediate stages of the cause, that the 
adj'udication as to costs is not necessarily against 
the losing party, and that the allowance is within the 
discretion of the court, stated supra §§ 7, 10, an 
award of costs may, in a proper case, be made prior 
to a final determination.®® 

As to costs which are to be awarded or allowed 
by the court, it has been held or recognized that, 
if the final decree is silent as to costs, the court 
should not grant them thereafter,®^ unless there is 
a rehearing and the decree is opened for that pur- 
pose.®2 In some jurisdictions, a judgment in cer¬ 
tain proceedings which does not award costs and 
which has become final may not be modified by in¬ 
serting a provision awarding costs.®® 

While It has been held that an allowance of an 
attorney's fee under a statute providing for the al¬ 
lowance of a reasonable sum as such fee in certain 
actions, on rendition of judgment, may be made by 
the court at an adjourned session of the term at 
which the case was tried,or even after the judg¬ 
ment term,®® m some jurisdictions costs may not 
be allowed at a term subsequent to the judgment 


N T.—Ludmgrtou v. Taft, 10 
Barb 447—Graves v Blanchard, 4 
HowPr. 300, 3 Code Rep. 26, 

16 C J p 172 note 48. 

55. N.T,—^Friedman v Blauner, 126 
N.B 443, 227 NY 327, reversing^ 
176 NTS 899, 188 App.Div 919, 
66 . Me—^Brown v. Keith, 14 Me. 
396. 

B 7 , —^Ballou v. Parsons, 67 

Barb. 19, 62 How.Pr. 164, affirmed 
66 NT. 673 

Review and ooxreotloa. 

Where referee improperly made a 
direction as to costs in action at 
law. In which referee was not au¬ 
thorized to award costs nor to di¬ 
rect who shall pay them because 
costs were not discretionary, clerk 
could neither review nor correct the 
direction of referee.—^Friedman v. 
Blauner, 126 NB. 443, 227 N.Y. 327, 
reversing 176 N.T.S. 899, 188 App 
Biv, 919. 

5a N.Y.—^Ballou v Parsons, 67 
Barb 19. 52 HowPr. 164, affirmed 
66 N.Y. 673 

sa Idaho—Schwarz v. Taeger, 258 
P 1086, 44 Idaho 633—Schwarz v. 
Taeger, 268 P 1082, 44 Idaho 626. 
16 C J. p 172 note 62. 

Attomey*! fee 

In suit in equity, right of plain- 
tlfC to attorney's fee which would 


be taxed as costs may be determined' 
after determination of issues raised 
by answer.—Fellers v Sanders, 210 
NW 530, 202 Iowa 603 
Glerk's costs and maxsbal’s fees 
Claims for disbursements of plain¬ 
tiffs’ counsel for clerk's costs and 
marshal’s fees in a suit in equity 
were disallowed before entry of final 
decree, as being more properly de¬ 
terminable on taxation of costs — 
Hodgman V Atlantic Refining Co., 
D.C.Del., 8 F.2d 777. 

00. CompeiLBatiott of Master and au¬ 
ditor 

Where decree in equity case was 
reversed, trial court's assessment of 
costs of referring case to master be¬ 
fore final disposition of case on re¬ 
trial was not error—^Associated Al¬ 
mond Growers of Paso Robles v 
Wymond, CCA.Cal, 69 F 2d 912. 

61. Me —Stone v. Locke, 48 Me 
426 

16 C J. p 172 note 58 
Contested case Im probate court 
Under St.l884 c 131, and GenL. c 
215 S 45, a party to a contested case, 
other than a fiduciary appointed by 
probate court, was not entitled to 
have allowance made for costs and 
expenses after final decree had pass¬ 
ed in a cause to which costs were a 
mere incident.—^Mulloney v. Barnes, 
164 N.B. 917« 266 Masa 50. 
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Zh Puerto Bloo 

Where judgment contained no spe¬ 
cial ];>rovisions as to costs, a sup¬ 
plemental order should not impose 
them, in view of Code Civ Proc 
§ 362.—Bolivar v Lauza, 1 Porto 
Rico 38 

62. Me —Stone v. Locke, 48 Me 
425 

16 C J p 172 note 69. 

63. Mandamus 

In view of certain provisions of 
Code Civ Proc, respondents m man¬ 
damus proceedings instituted in dis¬ 
trict court of appeal and trans¬ 
ferred to supreme court for hearing 
and determination, in which writ was 
denied, were not entitled to order 
modifying judgment to include allow¬ 
ance of costs where order denying 
writ had become final before applica¬ 
tion for allowance of costs was 
made—^Union Trust Co of San Diego 
V. Superior Court in and for San 
Diego County, Cal, 90 P.2d 682 

64. Neb—^Wirtele v Grand Lodge, 
A.OUW.; 196 N.W 610, 111 Neb 
302 

65ki Neb—^Luikart v Flannigan, 267 
N W. 166, 430 Neb 901, followed m 
Luikart V Flannigan, 267 NW 169, 
130 NW. 908—^Allen v. Tallon, 234 
I N.W. 411, 120 Neb. 611. 
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term, where the decision as to the allowance re¬ 
quires the taking or exercise of judicial action, 
judgment, or discretibn.66 It has been held that 
rendering judgment for costs one year after the 
parties are out of court, on motion of plaintiff, with¬ 
out notice to the other parties, is erroneous,®*^ 
and that, after an action has been dismissed, it is 
improper to render a judgment for costs if the 
order of dismissal is not set aside.®® The propriety 
of allowing a referee’s fee several years after the 
term at which judgment for plaintiff was rendered 
has been recognized where the reference was grant¬ 
ed for the purpose of determining a controversy 
between defendants and no hearing had been held 
on exceptions to the referee’s report 

In case of the consolidation of an action with 
one then pending in a higher court, costs should 
be adjusted, if possible, at the time of consolida¬ 
tion 70 

Questions as to the review and correction of an 
award or allowance of costs are considered in cer¬ 
tain aspects infra § 268, and as to the time for taxa¬ 
tion of costs, mfra § 272. 

b. Oertificate 

The applicable statutory provision, duly construed, 


Is determinative as to the time for making a certificate 
for the allowance of costs. 

The time for making a certificate for the allow¬ 
ance of an award for costs, provided for by some 
statutes, depends on the particular statutory pro¬ 
vision and title construction put on it.7i 

§ 266. Application 

An application or motion for an award or allowance 
of costs should be made in accordance with the applica¬ 
ble rules of practice. 

In some jurisdictions, if the judgment in cer¬ 
tain proceedings does not award costs, an applica¬ 
tion for an allowance should be made within such 
time as will enable the court to pass on the ap¬ 
plication, and, if costs are allowed, to modify the 
judgment, before the judgment becomes final.72 
According to some cases, a motion for the allow¬ 
ance of an attorneys fee under a statute providing 
for the allowance of a reasonable sum as such fee 
on rendition of the judgment may be made after the 
judgment term.7® 

If a provision for costs in a judgment is neces¬ 
sary in order to entitle a party to costs and the 
judgment does not contain such provision, a mo¬ 


ss. Mo—Jackson v. St Louis, etc., 

R Co, 1 SW. 224. SS Mo. 104. 

15 C J p 182 note 83. 

Referee’s and stenoffraplier’s fees 

(1) Rule stated m text was laid 
down and applied in holding that it 
was improper/to allow fees of ref¬ 
eree and of stenogrrapher at term 
subsequent to that at which judg^ 
ment in action was entered.—^Nied- 
ringhaus v. Wm F, Niedringhaus 
Inv. Co, App, 64 S W 2d 79, trans¬ 
ferred Niedringhaus v Niedrmghaus, 
52 SW2d 395, 330 Mo. 1089, and 
certiorari quashed State ex rel Wil¬ 
liams V. Laues, 66 SW.2d 187, 834 
Mo 91. 

(2) In early case, however, pro¬ 
priety of allowing referee's fee after 
lapse of term at which final judg¬ 
ment was rendered wsls recognized 
—^Turner v. Butler, 66 Mo.App 380 
AUowaaoe to sheriff 

Order allowing fees to sheriff fori 
guarding attached property, made at 
term subsequent to that at which 
judgment against defendant in at¬ 
tachment suit was rendered, and 
after the end of the return term of 
any execution made In the term m 
which judgment was rendered, was 
ineffective and did not constitute 
proper basis for sheriff's claim for 
such fees.—State ex reL Stanley v. 
American Surety Co. of New York, 
102 S W.2d 828, 281 Mo App. 843. 
AUowsncs for garnishes 

Allowance for garnishee cannot be 


made after lapse of term at which 
final judgment is rendered, under 
statute requiring court to allow grar- 
nlshee a sum sufficient to Indemni¬ 
fy him for his time and expense, 
and a reasonable attorney's fee.— 
Ladd V Couzins, 52 Mo# 454. 

67. Ky.—^Davis v. Harrison, 2 J.J. 
Marsh 189 

68 . Ky.—Williamson v. Williamson, 
1 Mete 303 

Right to costs on dismissal or dis- 
contmuance in general see supra S 
68 . 

69. Direotloa to tax fee as costs 

The court reached the conclusion 
stated in text m a case in which 
trial court had directed clerk to tax 
as costs, m a specified amount, a 
fee of referee, to be paid by defend¬ 
ants—^Farmeis’ Bank v. Merchants' 
& Farmers' Bank, 168 S.E1 221, 204 
NC. 878. 

70. NY—Saraceno v Hastem Cab 

Co, 6 NY.S2d 178. 168 Misc. 

631. 

7L Statute designating time 

If certificate of designated facts 
necessary to entitle either party to 
costs IS authorized to be made by 
judge, either before or after verdict, 
such certificate cannot be made after 
judgment—^Ramsay v. Kittridge, 28 
Mich 488 

Statute not designating time 

(1) Where statute does not desig¬ 
nate time at which certificate shall 
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be given, it will be in time if made 
after verdict and before judgnnenL— 
Knabb v. Kaufman, 1 Woodw., Pa., 
825 

(2) But where statute provides 
that, if plaintiff recovers less than 
a designated amount, he shall not 
recover any costs of defendant, un¬ 
less judge shall be of opmion and so 
enter on record that plaintiff had 
reasonable grrounds to expect to re¬ 
cover more than such amount, such 
entry on the record must be made 
at term at which Judgment is ren¬ 
dered, and filing of certificate by 
judge at such term without an entry 
on the record is insufficient.—Shack¬ 
elford V. Levy, 63 Miss. 125. 

72l ICandamua 

In view of certain provisions of 
Code Civ.Prod, the rule stated in 
text applies whether applicant or re¬ 
spondent in mandamus is success¬ 
ful—Union Trust Co. of San Biego 
V Superior Court in and for San 
Diego County, CaL, 90 P.2d 582. 
73. Action on. bond or insuranos ooxu 
tract 

Claim for attorney's fee to be tax¬ 
ed as costs, in addition to judgment 
in favor of plaintiff m action on 
fidelity or surety bond or insurance 
contract, could be presented by mo¬ 
tion at subsequent term of court — 
Luikart v. Flannigan, 267 NW. 165, 
130 Neb. 901, followed In 267 N.W. 
169, 130 Neb. 908—Allen y. Tallon, 
234 N.W. 411, 126 Neb. 611. 
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tion for judgment for costs should be made in the 
trial court.74 

Where the statute does not require notice to the 
adverse party of an application to the justice of the 
trial court for the allowance of the cost of the 
transcript of testimony, failure to give notice does 
not invalidate the allowance, but the better practice 
IS to give notice of the application, especially when 
it IS made to a judge who did not preside at the 
trial.*^® 

Whether or not applications for costs and extra 
allowance in a particular proceeding should be 
severed, and heard separately, from other applica¬ 
tions in the same proceeding may depend on how 
closely the matters involved in the various pro¬ 
ceedings are related or interlocked.76 

Questions as to the time for making an award 
or allowance of, or a certificate, as to, costs are 
considered supra § 265. 

§ 267. Requisites and Sufficiency of Award 

Costs should be awarded by proper order, Judgmentp 
or decree, which should direct by and to whom payment 
Is to be made and contain any other matter required by 
applicable rules of practice. 

74. Buie for execution improper 
Where one sued as poor person and 
judgrment was rendered m his favor 
for amount of verdict without costs, 
and no motion was made for Judg^ 
ment for costs ^n trial court, he 
could not recover costs on a rule for 
defendant to show cause why execu¬ 
tion should not issue for costs — 

Carter v Wood, 38 N C 22 
75b RI—^Rhode Island Co v Supe¬ 
rior Court 104 A. 634, 42 R.I. 6. 

76. Valuation of stock on oonsoUda- 
tlon of corporations 

Applymff above rule, where there 
were applications to confirm report 
of appraisers, appointed under Stock 
Corporation Law § 21, to determine 
value of stock of stockholders ob¬ 
jecting to consolidation of corpora¬ 
tion with another corporation, to fix 
fees of appraisers, and to award 
costs and extra allowance, a motion 
to sever and hear separately was 
gnranted as to application to fix fees 
of appraisers, but was denied as to 
application for confirmation of re- 
X>ort and for award of costs and ex¬ 
tra allowance—^In re Cheney, 5 N.T. 

S2d 986, 168 Mlsc 853, modified on 
other grounds Application of Cheney, 

13 N.T S 2d 403. 

77. Ky—Causey v Cohron, 287 S.W 
544, 216 Ky. 164, citing Coxpus Jtu 
XlB. 

N T.—Cornwell v Shelton. 118 N.T.S. 

707, 134 AppLiv. 58. 

15 C.J. p 172 note 62. 

' riaterlooiitoxv costs, when allowa¬ 
ble, should be awarded by order and 


Costs should be awarded by a proper order,77 
judgment,78 or decrec,79 as the case may be, and, 
unless so awarded, a claim therefor is not in gen¬ 
eral enforceable 6® 

A decree allowing costs signed by the judge in 
open court is sufficient; it is not necessary that the 
court should make an award of costs m its findings 
of fact or conclusions of law.*^ 

The order, judgment, or decree should direct by 
and to whom payment is to be made, *2 and, under 
some statutes, should provide that execution is to 
issue therefor.8S 

Except as required by statute or rule, the award 
need not be in any particular form, and any words 
clearly indicating an award are suffiicient.^^ 

Under a rescript of the appellate court, provid¬ 
ing that costs are to be m the discretion of the low¬ 
er court. It has been held that the lower court has 
no authority to award costs except after hearing, 
and that the decree should contam a recital-of the 
fact of such hearing.86 

Fixing amount of costs. In some cases, the 
amount of costs must be determined judicially,6® 

80. Ky—Causey v. Cohroxi, 287 S. 
W 544, 216 Ky. 164 

81. Cal —Hatton v Gregg, 88 P 
594, 4 Cal App. 642 

82. Ky—Causey v Cohron, 287 S 
W 644, 216 Ky. 164, citing Corpus 
Juris. 

16 C J p 173 note 67. 

83. Ky—Causey v Cohron, 287 SW 
544, 216 Ky. 164, citing Corpus Ju¬ 
ris. 

Mass—^Rubenstem v, Lottow, 107 N. 
B 718, 220 Mass 156. 

84. Ky.—Causey v Cohron, 287 S.W. 
544, 216 Ky. 164. 

Costs of separate hearings 
Where there was separate hearing 
on one of three counts of petition, 
and plaintiff was successful at that 
hearing, but judgment thereon was 
deferred'until hearing had been had 
on other two counts and counter¬ 
claim, as was proper under Rev St. 
1919 § 1401, at which final hearing 
defendant prevailed on his counter¬ 
claim, a judgment for defendant for 
the balance in his favor did not 
show that costs of first hearing, in 
which plaintiff was successful, had 
been taxed against plaintiff—George 
D. Hope Lumber Co. v. Stewart, Mo 
App, 241 SW 675. 

85. Mass ^Boynton v Tarbell, 172 
NB 340, 272 Mass. 142. 

88. Absence of statute 
In absence of statute determining 
amount, costs must judicially be de¬ 
termined before collection can be 
enforced.—^Rickenberg v. Capitol Oa- 


not by Judgment —Causey v Cohron, 
287 SW. 644, 216 Ky 164, citing 
Corpus Juris—^Robinson v. Scott, 8 
Litt., Ky., 233. 

7a Ky—Causey v. Cohron, 287 S- 
W 544, 216 Ky 164, citing Corpus 
Juris. 

Mass —^Rubenstein v Lottow, 107 N. 
B 718, 220 Mass 156. 

Final costs should be awarded in 
judgment if action is one at law — 
Causey v. Cohron. 287 SW. 644, 216 
Ky 164 

79- Ky—Causey v. Cohron, 287 S. 
W 644, 216 Ky 164, citing Corpus 
Juris. 

16 C.J p 172 note 64. 

Xu equity 

(1) Costs do not follow decree as 
incident, but depend, except in cases 
regulated by statute, on affirmative 
decree—State v Port, 18 Ark 202. 

(2) Final costs should be awarded 
by decree—Causey v Cohron, 287 
S.W. 644, 218 Ky. 164. 

SSlsuomer 

It has been held that fact that 
fees allowed by statute to master in 
chancery are itemized in decree as 
stenographer’s fees for taking and 
transcribing testimony taken before 
masters in chajacery, instead of be¬ 
ing referred to as master’s fee for 
such service, is immaterial, so long 
as amount is correct under statute, 
as the party cast is not affected by 
the nusnomer.—^Hams v. Schilling, 
108 ULApp. 116. 
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and according to some decisions, a decree in equity 
should state the amount of costs to be paid,al¬ 
though they recognize that this is a mere matter of 
form and hold that a decree defective in this re¬ 
gard will not for that reason be set aside.** Usual¬ 
ly, however, in an action at law or in cases in which 
the amount is fixed by statute the award need not 
fix the amount,** this being a ministerial act to be 
performed by the taxing oiB&cer.** 

Question as to the sufficiency of judgments in 
respect of the designation of the amount of costs 
are considered in detail in the CJ.S. title Judgments 
§ 78, also 33 CJ. p. 1205 note 71-p 1206 note 84. 

Wher£ security has been given. While a j'oint 
judgment for costs should not be rendered against 
plaintiff and his surety for costs,* ^ it has been held 
that, where defendant is successful in a case where 
plaintiff has given security for costs, judgment fo.r 
costs may be rendered at the same time against a 
surety, but that if such judgment is omitted the 
surety will be liable on the undertaking** 

Time of inserting costs in judgment. In the ab¬ 
sence of statutory requirement, or controllmg rule 
of practice to the contrary, costs given by a stat¬ 
ute need not be inserted in the order, judgment, or 
decree at the time of its entry,** and m any event. 


It seems, the court may, in a proper case, give 
leave to amend the entry by inserting the amount of 
costs taxed by the clerk or the taxing officer,®^ even 
after execution has issued.*®* 

§ 268. Review and Correction 

The remedy for the review or correction of an award 
of costs may be by motion or in some circumstances by 
appeal or writ of error, the particular mode varying 
greatly In different Jurisdictions and as to awards of dif¬ 
fering natures. 

Relief in respect of an erroneous award of costs 
may, according to some authorities, be obtained by 
a modification of the order or judgment,** but not 
by an appeal which merely involves the taxation by 
the clerk in accordance with the order.*'^ While 
the view has been taken that, if it is sought to raise 
the question of the power of the court to award 
costs, the proper method is by motion to stnke them 
from the judgment, and that, if the power is found 
not to exist, the judgment may be corrected by 
striking out the costs,** it has been held or recog¬ 
nized that, in view of the fact that a provision of a 
decree in a suit in equity, withholding or awarding 
costs, is a substantive part of the decree, the decree 
cannot be amended by awarding costs to one party 
where the original decree denied costs,** nor by 


rage, 249 P. 121, 68 Utah 80, 50 A. 
LR 1308. 

Btiilty 

In suit in equity, statutes indicate 
that amount of costa must he ad¬ 
judicated by chancellor—Omohundro 
V. Wilkens, 114 So 602, 94 Pla. 649 

Bepoxt of referee 

A report of referees awardmg to 
party all costs of former trial, with¬ 
out ascertaining amount, has been 
held erroneous—Johnson v Johnson, 
2 N J Law 800. 

87. Mass.—Cetlin v Bradford, 136 
NB. 119, 242 Mass 484—^Barry v 
Harlow, 136 NB 106, 242 Mass 
169. 

IB C J. p 178 note 69. 

88 . Mass —^Bast Tennessee Land Co 
v, Leeson, 69 N.E 861, 186 Mass 4 

89. Ala—^De Witt v Bigelow, 11 
Ala 480 

NY—Thomas v. Clark, 5 HowPr. 

376, Code BepN.S, 71 
0kl—Bierschenk v Klein, 88 F 2d 
871. 378, 188 Okl 494, citing CJor- 
puji Jons. 

16 C J, p 178 note 71 
SO. Cal.—Lacoste v Bastland, 49 P 
1046, 117 Cal. 678 
16 CJ. p 173 notes 71. 71|%. 

91 . Miss.—^Muldrow v. Davis, 20 
Miss 655. I 

88 . Mo—^Davls v. Farmer, 22 Mo. 
64. 


93- Ga.—^McLendon v Frost, 59 Ga. 
860. 

15 C.J, p 173 note 76. 

Xnsertloii by olexk 

Clerk of court should insert in 
judgment or final order amount of 
costs as taxed, under Code Civ Proc. 
S 8262, CivPractAct 9 1532.—^People 
ex rel Rochester, S & B R. Co. v. 
Moroney, 120 N.B. 149, 224 N Y 114, 
reversing 162 N.Y S 1138, 176 App 
Div. 901, and rehearing denied 121 
NE. 885, 224 NY. 606. 

Zn. OaJlfoxnla 

(1) Under an early statute requir¬ 
ing clerk to include costs in judg¬ 
ment, clerk could not enter judgment 
and ihen at a subsequent time insert 
costs.—^Bmeric v. Alvarado, 2 P. 418, 
64 Cal 629—Chapin v. Broder, 16 CaL 
403 

(2) A later statute authorized 
clerk to insert amount of costs with¬ 
in two days after they had been 
taxed or ascertained, in a blank left 
m judgment for that purpose—^An¬ 
toine Co. V. Ridge Co, 23 Cal 219 

94. Ga.—^McLendon v. Frost, 69 Ga 
860. 

15 aJ P 173 note 78, p 176 note 24 
Ea]. 

SupplemeiLtal order 

Where costs are omitted from 
judgment, court may by supple¬ 
mentary order award costs, such 
omission being mere clerical mis- 
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prislOfL—Causey v. Cohron, 287 SW. 
644, 216 Ky 164. 

95. Ga—^McLendon v. Frost, 69 Ga, 
860 

S C —O'Driscoll v. McBurney, 2 Nott. 
& M. 58. 

96. Ind.—^Boyer v. Everetts, 118 N. 
B. 1003, 186 Ind. 272 

16 C.J p 174 note 1 

Brror of referee 

In action at law In which costs 
are not discretionary and a statute 
provides who shall be entitled to 
costs, judgment might be corrected 
by special term by striking out pro¬ 
visions for costs improperly award¬ 
ed by referee.—^Friedman v Blaiiner, 
126 N B 443, 227 N.Y. 327. reversing 
176 NTS 899, 188 App Div. 919. 

97. NT—^Manhattan R. Co v You- 
mans, 80 N.Y S. 666, 81 Hun 82. 

15 C J. p 174 note 1. 

Bemedies 

The only way in which correctness 
of costs can be reached is by motion 
to retax, under CivPractAct S 1586, 
or to correct Judgment; appeal from 
judgment is not proper remedy —^Em¬ 
pire Produce Co v Allen, 223 N.Y S. 
599, 130 Misc. 165 

9a NY—People v. Alden, 18 N.T. 
Civ.Proc. 317, affirmed 14 NT.St. 
421. affirmed 19 N.B. 516, 112 N.Y. 
117. 

99. NT.—Herpe v Herpe, 122 N.B. 
204, 226 N.Y. 828. reversing H^rpe 
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striking costs from the decree on motion,^ the rem¬ 
edy in such case being either by the vacation of the 
decree or by an appeal.^ 

If a judgment for costs is void, it may be set 
aside on motion if made in time.® 

A motion to retax costs is not, in general, the 
proper procedure to correct an error in a judgment 
awarding costs, as shown below in § 288 b. 

Unless there is statutory authority for so doing 
and a cause exists which is within the terms of the 
statute,^ or unless a motion for a new trial is still 
pending,5 accordmg to some cases, a motion to mod¬ 
ify or to vacate a judgment for costs cannot be 
made nor action in relation thereto be taken at a 
term subsequent to that at which the judgment was 
rendered.® In some jurisdictions, questions relat¬ 
ing to allowance of costs are not open to revision at 
the law term, unless the question is referred to the 
law term by the presiding justice at the trial termJ 

Under some rules of practice, the nght to obj'ect 
may be waived by failure to move for a new trial 
or in arrest of judgment within a specified time 
after entry of judgment,® An appeal does not bar 
a subsequent motion m the trial court to strike out 
costs from the judgment if for any reason the ap¬ 
peal does not bring up for review the question of 
costs, because there has been no formal adjudica¬ 
tion as to costs,® .Delay in moving to strike an 
award of costs from a judgment because there has 
never been a legal determination of the right to 
costs will not necessanly bar the right of the mov¬ 


ing party to a correction of the mistake where the 
delay was not prejudicial to the opposite party. 

Failure of the unsuccessful party to move to tax 
costs pursuant to a statutory provision does not 
constitute a waiver of an objection to a provision 
of the judgment awarding to the successful party 
an amount to cover costs incurred by him in anoth¬ 
er action.^i 

In some jurisdictions, a statutory provision au¬ 
thorizing the court, for good cause, to be stated m 
the record, to adjudge costs otherwise than as pro¬ 
vided in the statute, controls the power of the court 
to change its order or judgment as to costs, entered 
of record, from which there is, no direct appeal.!® 

In the absence of fraud, accident, or mistake, 
a party is not entitled to have a case reopened in 
order to make a read judication as to costs, where 
the costs were determined by the j-udgment, all is¬ 
sues involved were presented to the court prior to 
judgment, such party was chargeable with knowl¬ 
edge of orders and judgment entered of record, and 
no appeal was taken.!® 

In respect of the failure to apportion the costs 
of a sale of property which has produced a fund 
for distribution among several claimants, it has 
been held that only the last claimant in line of pri¬ 
ority whose claim is only partially satisfied may 
complain.!^ 

Questions as to the time for making an award or 
allowance of costs are considered in various as¬ 
pects supra § 265. 


V German Sav Bank of Brooklyn, 
159 N.TS 1118, 173 App Div. 967 
1 . N.T.—^Rosa V Jenkins, 81 Hun 
884—Woodford v Bucklin, 14 Hun 
444. 

2 : N.T.—Herpe v Herpe, 122 NB 
204, 225 N.T. 323, reversing Herpe 
v German Sav Bank of Brooklyn, 
159 NYS 1118, 173 App Biv 967. 
16 C J. p 174 note 3. 

3. Mo—Bx parte James, 59 Mo. 280. 
XrtlM of nglit 

A lapse of over ten days after 
taxation of costs by clerk of New 
York City municipal court and entry 
of Judgment tberefor in defendant’s 
favor against each plaintiff individu¬ 
ally before service of copies thereof 
on plaintiffs' attorney did not fore¬ 
close consideration of plaintiffs* mo¬ 
tion to vacate judgment, such mo¬ 
tion involving cleik’s power to act 
rather than propriety of his acts — 
M a lkiTi V Derow, 298 N.Y.S, 839, 163 
Mise 781. 

4. Neb —Smith v. Bartlett. 110 N.W. 
901. 73 Neb. 869. 


5. Mo —Silex Sav Bank v Bills, 142 
S.W. 796, 162 Mo App. 396 
16 C J. p 174 note 6. 

0 . Ala.—^Noland v. Lock, 16 Ala 
52. 

15 C J. p 175 note 7. 

Pallnre to appeal 

After failure to appeal, and lapse 
of several terms, party could not 
maintain motion to modify Judgment 
as to costs so as to charge costs to 
opposite party instead of directing 
payment out of fund—Johnson v. 
Brothers, 100 SB 582, 173 NC 392. 

In Texas, where court has direct¬ 
ed taxing of costs, it has no juris¬ 
diction to collect Its judgment in 
that regard after adjournment of 
term for purpose of taxing them to 
another party and without good 
rause stated on record.—^Vacuum Oil 
Co. V. Liberty Refining Co., Civ App, 
261 S.W. 821. 

7. N.H.—^Nutter v Varney, 10 A. 

615. 64 N.H. 834. 

15 ax p 176 note 10. 
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8 . Mo—^Ramsey v Rothwell, 163 S^ 
W. 792, 168 Mo.App. 271. 

16 C J p 176 note 7 [a], 

9- NY —Cornwell v. Sheldon, 118 
N.YS 707, 134 App Div. 68. 

16 C J p 176 note 8. 

la N.Y—Cornwell v. Sheldon, 118 
N.Y S 707, 134 App Div. 68. 

11 . Cal —^Harrington v Hoffmeyer, 
65 P2d 981, 19 CaLApp 2d 452. 

la. .Tex—^Vacuum Oil Co. v. Liberty 
Refining Co.. Civ.App.. 261 SW. 
321 

13. Tex—Vacuum Oil Co v. Liberty 
Refining Co, supra 

14. Claimant paid In. fnll 

In stating and applying the rule 
set forth in the text, it was held 
that claimant who, in so far as he 
held a lien on fund, had been paid 
in full had no interest in question 
as to apportionment and could not 
successfully complain.—Barrett v. 
Martsahn, 173 N.W. 72. 186 Iowa 548. 
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Questions as to review by appeal or writ of er¬ 
ror of decisions as to costs are considered in vari¬ 
ous aspects and in detail in the C.J.S. title Appeal 
and Error, including questions as to decisions re- 
viewable, considered in such title in § 136; as to 
presentation and reservation in lower court of 
grounds of review, in § 317, as to necessity for as¬ 
signment of error, in § 1233; as to necessity and 
sufficiency of showing error by record, in § 1204, 
as to presumptions on review, in § 1578, as to re¬ 
view of discretion of lower court, in §§ 1636, 1637; 
and as to modification or reversal, in §§ 1882, 1910. 
Questions as to the right to revive an action for 
the purpose of recovering costs are considered in 
the title Abatement and Revival § 160. 

§ 269. Operation and Effect 

a. Award 

b. Certificate 

a. Award 

A general judgment for costs Includes all legal Items 
of costs to which the party in whose favor it is rendered 
Is entitled. Particular judgments must be construed in 
accordance with their terms. 

A general judgment for costs includes all legal 
items of costs which have accrued,a*id may in¬ 
clude costs both before and after rendition of j'udg- 
ment.l® However, a judgment for costs indudes 
only such items as the party is by law entitled to 
recover it includes only the costs made by the 
party to whom they are awarded and he is not 
entitled to recover costs expended by his adver¬ 
sary.^® It does not entitle the owner of the j’udg- 
ment to the costs of an appeal previously adjudged 
against him in the appellate court.^® 


A judgment for costs against a defendant in¬ 
cludes only such costs as are incurred by plaintiff 
against such defendant,^! and does not include costs 
incurred by plaintiff against a codefendant^* If 
a demurrer is overruled and by the order or judg¬ 
ment overruling the demurrer defendant is requir¬ 
ed to pay “costs,” the costs are confined to those 
accruing on the demurrer.2 3 

A decree on a commissioner's report, which re¬ 
port made no mention of costs other than to de¬ 
duct a small amount for unpaid and additional costs 
to accrue, was not res judicata as to all costs subse¬ 
quently accruing.2^ 

An order, made on dismissal, that complainant 
shall pay the costs of the proceeding changes a 
prior order that complainant should pay only half 
of a master's fee.^® 

An order providing that neither party shall re¬ 
cover costs which has become final and has not been 
set aside or vacated is controlling notwithstanding 
subsequent orders apportioning the costs.2^ 

Particular phrases in awards of, or directions 
concerning, costs have received judicial interpreta¬ 
tion, such as “all the costs of attendance” of wit- 
nesses,27 “costs,”28 **costs of the action to the pres¬ 
ent time, ”29 '^costs herein expended,”®® and “legal 
costs of court”®^ 

b. Certiffcate 

A certificate issued by the judge as a condition pre¬ 
cedent to recovery of costs is binding en the taxing of¬ 
ficer, but a simMar certificate by a referee is not conclu¬ 
sive on the court. 

In any cause in which a certificate of the judge 
is necessary to entitle the person to costs, a cer- 


IGu Tenn —Gillet v. Roadman, 5 
Humphr 44 
Snlt hi eguity 

Where cause stood over for hear- 
Ingr with leave to file supplemental 
bill, and nothing was said as to costs, 
and subseguent decree In cause di¬ 
rected defendant to pay all complain¬ 
ant's costs not previously disposed 
of, It was held that costs of sup¬ 
plemental bill were embraced by de¬ 
cree,—^Rogers v Rogers, 2 Paige, N. 
T, 458 

le. US—^Peyton v Brooke, DC., 8 
Cranch 92, 2 LHd 876 

15 C J p 173 note 80 

17- Ark—Oarlock v Spencer, 7 Ark. 
12 

Ga.—Smith v, Shaffer, 66 Ga 469 

18. Ohio —Russell v. Giles, 81 Ohio 
'St. 298, 

16 CJ p 173 note 82. 

19. Ark —^Hartley v. Tunstall, 8 
• Ark. 119 

15 aj. p 178 note 82. 


20. Tex —^Parguhar v. Hendley, 24 
Tex 800. 

16 C J p 173 note 84. 

21. Ark—^Brown v. State, 12 Ark 
623. 

22. SC —^Williams v, Washington, 
21 S B 259, 43 S C 365. 

16 aJ, p 174 note 12 

23. Md—^Dennison v Tost, 61 Md, 
139. 

Wis—Curtis V. Moore, 15 Wis 134. 

16 CJ p 174 note 87. 

24. Va—Miller v. Smith, 77 S K 
462, 114 Va 619. 

25. Ill—German - American Sav., 
Loan & Building Ass'n v Trainor, 
127 N.B. 719, 2^8 Ill 483. 

26. Cal—^Winger v. EJlmore, 67 P 
2d 1369, 14 Cal.App 2d 241 

27. Ill.—^Tanton v. Keller, 78 'ill. 
App 31. 

16 C J p 174 note 89. 

28 . Attorney’s fees not iaolTidea 

Porto Rico.—Gandia v. Hermanos, 
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Ltd, 19 Porto Rico 34—^Alonzo v. 
Maimi, 19 Porto Rico 32—^Veve v. 
Fajardo, 18 Porto Rico 788. 

29. Costs to date of order 

"Payment of costs of the action 
to the present time” in order means 
such costs as would go to prevailing 
party Ih case of determination of 
suit in his favor at date of order — 
Havemeyer v. Havemeyer, 44 NY 
Super 170—^Dawson v. Burnham, 2 
NT Month L Bui 39. 

80. Costs of ettterlng JndgmeiLt of 
reversal 

Judgment is circuit court after re¬ 
versal in part by court of appeals, 
adjudging that defendants recover 
"their costs herein expended,” re¬ 
ferred only to costs incurred in en¬ 
tering judgment of reversal in cir¬ 
cuit court—Casebolt v- Hall, 197 S- 
W. 839, 177 Ky. 394. 

31. Me—Stevens v. Spear, 19 A. 157, 
82 Me. 184 

16 C.J. p 174 note 94. 
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tificate given by the judge is conclusive on the tax¬ 
ing ofl5cer.52 jf improperly granted, the remedy is 
by motion to set it aside.®® 

If a certificate is gpiven by a referee before whom 
a cause was tried, it is not conclusive on the court 
which may review the groimds on which the certifi¬ 
cate was granted.®^ 

§ 270. Ownership of Costs Awarded 

In general, a Judgment or decree for costs may be 
rendered only In favor of a party to the action or suit. 
The ownership of a judgment for costs, or of costs award¬ 
ed, Is governed by the applicable rules of practice or stat¬ 
utes. 

In accordance with general rules stated in the 
C.J.S. title Equity § 601, also 21 CJ. p 664 note 6, 
and the CJ.S. title Judgments § 28, also 33 CJ. 
p 1100 note S8, a jud^ent or decree for costs can 
be rendered only in favor of a party to the action 
or suit®® Accordingly, in general, a judgment for 
costs cannot be rendered in favor of the officers of 
the court;®® nor should a judgment for, or an 
award of, costs or allowances be made in favor of 
the attorney for the successful party, ®7 unless there 
is statutory authority therefor.®® 

In general, the judgment recovered, including the 
costs, belongs to the successful party.®® In some 
jurisdictions, it has been held or recognized that a 
judgment for costs in favor of a party is his ab¬ 
solutely, whether or not he has actually advanced 
such costs.^® In other jurisdictions, sometimes by 
virtue of statutory provision, costs are the property 


, of such persons for whose benefit they are primarily 
allowed and taxed and in some jurisdictions, as 
between the party obtaining judgment for costs and 
the officers of court, the latter are the actual own¬ 
ers of the costs to the extent of the fees due for 
their services,^® the owner of the judgment being 
considered, at most, as a trustee for the officers 
who are the equitable and actual owners of the 
costs.43 According to some cases, witnesses stand 
oil the same favorable footing as officers of court,^^ 
while, according to other cases, the owner of the 
judgment is entitled to the fees and mileage of his 
witnesses.^® Questions as to witness fees as costs 
are considered in various aspects and in detail, su¬ 
pra §§ 221-247, and as to compensation of witness¬ 
es, in the CJ S. title Witnesses §§ 3S-48, also 70 
C.J. p 67 note 73-p 82 note 91. 

The assignment of a verdict before entry of 
judgment thereon is a nullity and an attempt to 
assign it will not carry costs.^® 

Rights of court or other public entity. Under 
some statutes, costs taxed m actions in certain 
courts belong to the municipal corporation on which 
is imposed the obligation of paying a share of the 
salaries of the judges and officers of such courts.^7 

Under some statutes providing for the taxation 
as costs of a library tax fee for the purpose of 
maintaining a law library for the court, such fee 
constitutes a trust fund in the hands of any person 
into whose custody it may come, for application to 
the purpose contemplated by the statute,^® 


32. N.T.—^Lillis V. O'Conner. 3 Hun 
280. 

15 C J. p 174 note 96 

38. NT—^Barney v. Keith. 6 Wend 
556. 

8 t N.T.—^Davies v. Williams, 18 N 
T.CivProc. 188. 

35. Md—Wilson V. Williams, 70 sA. 
409. 108 Md 522. 

16 C J. p 176 note 12, 

36. Ala —^Patterson v. Motaie Cir. 
Ct Officers, 11 Ala. 740. 

16 C J. p 176 note 12. 

37. Ill—Granquist v. Western Tube 
Co, 144 IllApp. 230, reversed on 
other grounds 88 NH. 468, 240 Ill 
182 

NsT—^Matter of Aaron, 6 Dem,Surr. 
862. 

3B. S C.—Salley v. Seaboard Air 
Line R. Co., 60 SB. 1123, 79 S.C. 
454 

16 C J. p 176 note 16. 

Right to costs as between attorney 
and client and attorney’s lien on 
judgment for costs, see the title 
Attorney and Client 68 168, 181. 
228. 


39. Me.—Clay v. Moulton, 70 Me, 
316. 

15 C J. p 176 notes 12, 18 

40. Ind,—^Armsworth v. Scotten, 29 
Ind. 495 

16 C.J. p 176 note 17 

Xn North Carolina, party in whose 
favor judgment was rendered is 
owner of costs taxed by clerk and 
included In judgment, mcluding fees 
due to officers and witnesses, even in 
absence of any assignment of such 
fees by officers and witnesses, in 
view of Comp St §8 1274, 1275.— 
McClure v. Fulbright, 146 S.B. 74, 
196 NC. 460 

41. Neb—Solomon v. A, W Parney, 
Inc, 286 NW 254. 

42. US —^Hoysradt v. Delaware, L, 
& W R Co, CCPa.. 182 P 880. 

16 CJ p 176 note 18. 

Master’s fees 

The view has been taken that a 
party is not entitled to have includ¬ 
ed in decree in his favor a mere gen¬ 
eral direction to other party to pay 
master’s fees, in view of the facts 
that successful party is entitled only 
to a decree .settling his own rights 
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and that master is entitled to have 
amount of his fees fixed, to an order 
for their payment, and, if necessary, 
to an attachment to make the order 
effectual—^Werner v. Rheinhardt, C. 
CN.T, 20 P. 168. 

43. Mo—State v. Ashbrook, 40 Mo. 
App 64 

16 C J p 176 note 19. 

44. Mo—Garrett v. Cramer, 14 Mo. 
App. 401 

Tenn.—Carey v Campbell, 8 Sneed 
62. 

45b Pa—Howard Bldg., etc. Assoc. 
V. Philadelphia, etc., R. Co, 102 
Pa 220 

16 C J. p 176 note 21. 

46. Cal.—^Lawrence v. Martin, 22 
Cal. 173. 

47. In. Iowa, rule stated in text was 
laid down in construing Code §8 
10642-10696, governing municipal 
courts, and in considering the ques¬ 
tion as to ownership of costs taxed 
in municipal court of Des Moines.— 
Great Western Ins. Co. v. Saunders, 
274 NW 28, 228 Iowa 926. 

48. Xh Alabama^ rule stated in text 
was laid down in considermg Act 
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§ 271. In General 

Taxation of costs is, In brief, the process of ascer¬ 
taining and charging up the amount of costs which 
may legally be claimed by a party or which are legally 
chargeable. Taxation by a taxing ofhcer is the perform¬ 
ance or exercise of a ministerial duty, act, or power, and 
a prior award of costs is a condition precedent to taxa¬ 
tion where costs do not follow the judgment or decree 
as of course. 

Taxation of costs has been defined as the process 
of ascertaining and charging up the amount of 
costs in an action to which a party is legally enti¬ 
tled, or which are legally chargeable.^® 

Taxation by a taxing officer is not an adjudica¬ 
tion,®® or, as sometimes stated, is not j'udicial,®^ but 
is the exercise or performance of a ministerial du¬ 
ty,®® act,®® or power or function,®^ involving, in 
some degree, the use of judgment and discretion.®® 


Questions as to the authority and duty of the tax¬ 
ing officer at the hearing and as to his decision are 
considered infra § 281. 

A taxation proceeding involves a matter which 
grows out of, but which is collateral or ancillary to, 
the judgment in the main action or proceeding,®® 
or which is incidental to such judgment.®'^ In Lou¬ 
isiana, the proceeding on a rule to tax costs in a 
suit in which one of the parties has been charged 
with costs by a final judgment is a summary pro¬ 
ceeding®® and is incidental to, and a part of, the 
main or original suit.®® 

In accordance with general rules stated supra § 
263, it is necessary that costs should be specially 
awarded in order to permit taxation, where costs 
do not follow the judgment or decree as of 
course,®® and, in respect of costs which require ju- 


Augr, 11, 1927, which provided for Im- 
positiou of library tax for maintain¬ 
ing a law library, for circuit court, 
and Act July 20, 1931, Gen Acts, 1981, 
p 621, creating the court known as 
the Jefferson county court of claims, 
the latter act authorized the imposi¬ 
tion of library tax in each case 
instituted In such court of claims, 
and the fact that the latter act di¬ 
rected clerk to pay all fees and 
costs into county treasury, without 
more, did not destroy earmarks at¬ 
taching to library tax, nor destroy 
trust character or beneficial uses at¬ 
taching to such fund, and it was 
held that on the abolition of such 
court of claims, county wa43 not 
beneficial owner of fund created by 
imposition of library tax, but that 
such fund should be paid into coun¬ 
ty treasury, properly earmarked, and 
should be expended by clerk of cir¬ 
cuit court, on orders of the presid¬ 
ing judge of such court. In reach¬ 
ing this conclusion, it was pointed 
out that Act 1931 $ 19, provided that 
county trial tax only should become 
part of general fund and the county 
the beneficial owner, aJid that coun¬ 
ty did not become the beneficial own¬ 
er of other items provided for nn § 
19 ,—Jefferson County v Hawkins, 
168 So 443, 232 Ala. 398. 

49. Black L. D. 

Other statements as to nature of tax¬ 
ation of costs 

Mich—^People v. Jackson County, 81 
Mich. 116. 

15 C.J. p 175 notes 28, 24. 

60. Tex—Alexander v. City of Fort 
Worth, CrvApp, 57 S.W 2d 368, er¬ 
ror refused—Vacuum Oil Co v 
Liberty Refining Co., CivApp, 261 
S.W 821 

15 C.J p 188 note 58. 


Taxed bill of costs having authority 
of judgment see infra 5 284. 

61. Okl—Bierschenk v. Klein, 83 
P 2d 371, 188 Okl 494. 

68. Miss —^Austin v. Von Seutter, 
151 So. 663, 170 Miss. 467 
Tex—^Vacuum Oil Co. v Liberty Re¬ 
fining Co., CivApp., 261 SW. 321. 
15 C J. p 183 note 68. 

Costs definite and fixed by law 
In respect of costs which are defi¬ 
nite and fixed by law, taxation is a 
purely ministerial duty of the clerk 
—iBtna Ins. Co v. O’Malley, 118 S 
W2d 8, 842 Mo. 800—^Burton v. Chi¬ 
cago & A R Co., 204 SW. 601, 276 
Mo. 185, affirming, App, 176 SW. 110 
—^In re Thomasson, MoApp,, 119 S 
W2d 433 

53h Miss—^Bacot v. Holloway, 106 
So. 739, 140 Miss. 120. 

Neb—^Barkley v- Pool, 180 N.W. 77, 
105 Neb. 203. 

Okl—^Bierschenk v Klein, 88 P.2d 
371, 183 Okl 194. 

Tex.—Wiggins v. Hensley, CivApp, 
114 SW2d 914, error dismissed | 

15 CJ P 176 note 26, p 183 note 
68 . 

Clerical act or matter 

(1) Taxation of costs Is a clerical 
act or matter. 

Ala.—^Dorrough v. Mackenson, 165 
So 575, 231 Ala. 431. 

Tex.—^Alexander v. City of Fort 
Worth, Civ App, 67 S.W 2d 363, 
error refused 

(2) The manual or physical act 
of assessing costs is in its nature 
clerical—Omohundro v. Wilkens, 114 
So 602, 94 Fla 649. 

54 , HI—Schmidt v. Johnson, 224 Ill 
App. 291. 

Mich—Abbott V. Mathews, 26 Mich 
176. 

16 CJ p 176 note 26 
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Mmisterial oAcer 

Taxing officer is a ministerial offi¬ 
cer—^Irving Trust Co. v. Lett, 248 
N.T S 728, 137 Misc. 834, reversed on 
other grounds 249 N.Y.S. 911, 232 
App Div 667. 

Auditinar officer 

Taxation of costs is said to be 
similar to exercise of ministerial 
power of auditing officers.—^Abbott v 
Mathews, 26 Mich. 176. 

55. Mich.—Abbott V. Mathews, su¬ 
pra. 

56. Cal.—^Markart v. Zeimer, 289 P. 
856, 74 Cal App. 152. 

57. Ala.—^Dorrough v. Mackenson, 
165 So 675, 231 Ala. 431. 

16 C,J. p 176 note 80 

58. La.—^Nash v. Lococo, App, 182 
So. 176 

59. La —^Barker v. Housslere-La- 
treille Oil Co. 112 So. 415. 163 La. 
565—^Nash v. Lococo, App, 182 
So 176. 

60. Ind.—Chicago, etc-, R. Co. v. 
Cason, 60 NH 569, 151 Ind. 329. 

16 C J. p 170 note 12. 

Costs req.Tilzixig Judicial luvestlgatiou 

(1) In respect of taxation of costs 
requiring Judicial investigation and 
determination, the clerk has no au¬ 
thority to act except as ordered by 
court,—^^tna Ins. Co. v. O’Malley, 

118 S.W.2d 3, 342 Mo. 800—^Burton 
V. Chicago & A. R. Co., 204 S.W 601, 
275 Mo. 186, affirming, Mo.App, 175 
SW. 110—^In re Thomasson, Mo.App., 

119 S W.2d 483. 

(2) Under some statutes referee's 
fees have been regarded as costs 
which must be allowed by court i,n 
which action was prosecuted before 
clerk IS authorized to tax the same, 
—^Turner v. Butler, 66 Mo.App 380. 
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dicial investiga-tion and determination, the court 
alone can order taxation after such investigation 
and determination.®^ 

In the absence of statute or rule of practice to the 
contrary, in general taxation of costs can be made 
only at the instance of a party, as shown infra § 
277, and, while it has been stated broadly that costs 
usually follow the judgment whether or not the pre¬ 
vailing party asks for them,®^ under some statutes 
or rules of practice the party entitled to costs must 
move or apply for taxation 

Costs must m general be taxed in the action in 
which they were incurred®^ or are allowed 

Justice of the peace court. The taxation of costs 
in a justice's court, except as affected by special 
statutes, is governed by the general rules on the 
subject.®® According to some cases, after the ren¬ 
dition and entry of a verdict before a justice, his 
only remaining judicial duty is to determine the 
amount of costs to be awarded and add the same to 
the verdict®"^ 

Taxation of costs by a justice of the peace is not 
a judgment®® 

§ 272. Condition of Cause 

Usually costs are taxed after the termination of the 
case, and may, under some circumetances, be taxed after 
the Judgment term. 


Costs are usually taxed after the termination of 
the case®® and, in some jurisdictions at least, may 
be taxed after the entry of judgment Costs 
which are imposed by law on the party cast should 
not, in general, be taxed before a final determina¬ 
tion of the action,and costs in actions within the 
purview of some statutes are taxable only if there 

IS a final judgment.'?^ 

It has been held that the fact that an order for 
taxation for costs is made in vacation is no ground 
for interfering with the judgment if they were tax¬ 
ed to the proper party.*^® 

Notwithstanding the cause has been voluntarily 
discontinued by plaintiff, with leave of court, in 
general jurisdiction to tax costs exists.'^^ Costs 
cannot be taxed where a verdict has been vacated 
and a new trial granted.*^® 

Questions as to the time for making an award or 
allowance of costs are considered supra § 265, and 
as to the time for application for taxation and for 
filing memorandum or bill of costs, infra §§ 275, 
279. 

T erm at which taxable. According to some cases 
costs may be taxed after the judgment term in the 
absence of a valid order or direction of court, a 
rule of practice, or a statute to the contrary,7® and 
it has been held that it is not error to tax an attor- 


Statatory proiilsloiL 
Citing Code § 323, the court said: 
“In cases in chancery, costs . 
if not otherwise ordered in the judg¬ 
ment. follow the event of the ac¬ 
tion. and axe taxed against 'the los¬ 
ing party * ”—^Murray v. Aiken Min, 
etc. Mfg Co, 18 SB. 5, 7, 89 S.C. 
457—16 C J. p 170 note 13 Cal 

SI. Mo—uSltna Ins Co. v O'Malley, 
118 SW.2d 3, 342 Mo 800—Bur¬ 
ton V Chicago & A R. Co, 204 
SW 501. 276 Mo 185, affirming, 
App, 176 S.W. 110—^In re Thomas- 
son, App , 119 S ■W.2d 433. 

62. Porto Rico-—Capo v. CapO, 17 
Porto Rico 241 

63. Wis,—^Ballou V. Chicago, etc, R. 
Co, 10 NW. 87, 63 Wis. 160—Con¬ 
ners V Osborn, 4 Wis 280 

15 C.J. p 176 note 27. 

64. Cal,—^Levinson v Silverman, 294 
P 434. 110 Cal App 467 

Okl—Rand v Nash, 61 P 2d 296, 174 
Okl. 625 

66. Cal.—Kellogg v. Howes, 29 P 
230, 93 Cal 586 

66 . Minn—^Anderson v Hanson, 10 
N.W 429, 28 Minn 400 
Or.—Goyen v Tracy, 186 P. 684, 94 
Or 216. 

35 C.J. p 694 note 84. 


Blfltrict and justice’s court 

Rules governing taxation of costs 
and disbursements in district court 
are same as those which control jus¬ 
tice's court—Hasbrook v Lynch, 30 
P.2d 368, 146 Or 363. 

67. N.T —Stephens v Santee. 49 N. 
T 36, reversing 61 Barb 532 

36 C J. P 694 note 86 

68. Conn.—^Parmelee v Bethlehem. 
18 A. 94, 67 Conn 270 

69. Miss—^Bacot v Holloway, 105 
So. 739, 140 Miss 120. 

70. Minn.—^Wilcox v Hedwall, 243 
NW 709, 186 Minn 604—^Leyde v. 
Martin, 16 Minn. 38 

71. La—Small v. Zacharie, 4 Rob. 
144 

72. NT.—^Leary v Sanzone, 180 N. 
Y S. 149—^Nellis v De Forrest, 6 
HowPr 413. 

Action to eoXorce award of Interstate 
conuueroe conunission 
(1) In action, under Interstate 
Commerce Act, 49 U S C A § 16, to 
enforce award of interstate com¬ 
merce commission, based on over¬ 
charge in freight rates, actual taxa¬ 
tion of costs, including attorney's 
fee should not be made until judg¬ 
ment becomes final —^Empire Refin¬ 
ing Co. V Davis, D C OkL, 6 F 2d 
806. 


(2) An attorney's fee was taxed 
prematurely where taxation occurred 
while proceedings in error were pend¬ 
ing—Missouri Pac R Co v C. B. 
Ferguson Sawmill Co, Ark., 236 F. 
474, 149 CCA 20 

Right to costs dependent on final 
judgment in general see supra S 7. 

73. Iowa—In re Carman, 48 NW. 
985 

74- Hawaii—Laa v Texeira, 81 
Hawaii 147, rehearing denied 31 
Hawaii 177. 

Zh JCioulBiaxLa, notwithstanding 
plamtllf has abandoned case by fail¬ 
ure to prosecute it within a period 
of five years, by virtue of Civ.Code 
§ 35JL9, court has jurisdiction to tax 
as costs the fee of expert account¬ 
ant appointed in action by court.— 
Hibernia Bank A Trust Co v J M. 
Dresser Co, 131 So 762, 14 LaApp^ 
555 

Right to costs on discontinuance or 
dismissal see supra S 68 

75. Minn.—Thompson v. Chicago & 
N W Ry Co, 226 N.W. 700, 178 
Mmn 232. 

76. Miss —^Austin v Von Seutter, 
161 So. 663, 170 Miss 467. 

Before issuance of ezecntion 

Costs need not be taxed within 
judgment term provided they are 
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ney’s fee at an adjourned session of the term at 
which the case was tried, notwithstanding a statu¬ 
tory provision that such fee shall be allowed by 
the court on rendition of judgment 

In respect of costs which require judicial investi¬ 
gation and determination, the court can order tax¬ 
ation only at the term at which final judgment is 
rendered.78 In the case of witness fees for which 
claims were not presented to the clerk for taxation 
at the judgment term, or prior thereto, under some 
statutes the court is without power after such 
term to direct the clerk to enter or tax such feesJ^ 

Justice of the peace. It has been held that the 


neglect of a justice of the peace to determine the 
costs to be awarded and to add the same to the ver¬ 
dict until a day subsequent to that on which the 
verdict was rendered is error.^® On the other 
hand, the view has been taken that the taxation 
of costs is not a judgment, as shown supra § 271, 
and that a justice may tax costs on a day subse¬ 
quent to that of the rendition of the judgment.®^ 

Other considerations. Various other questions as 
to the condition of the cause as affecting the pro¬ 
priety of taxation, or as to the time for taxatioji, 
have been considered under the statutes or rules 
of practice of particular jurisdictions.®^ 


taxed before execution issues—^Dor- 
rouirh v Mackenson, 165 So 675, 231 
Ala. 431. 

Wltliln reasonable time and before 
payment of Judgment 
It has been held that, in absence 
of statutory provision to contrary, 
clerk may tax costs within a rea¬ 
sonable time after final adjourn¬ 
ment of term at which judgment 
containing: an award of costs was 
rendered and before payment of 
judgment, that a motion for order 
to clerk to tax costs did not re¬ 
quire the opening or modification of 
judgment and that court could act 
on the motion at a subsequent term 
—Barkley v Pool, 180 NW. 77, 105 
Neb. 208 

Beservatlott of right of later taza- 
ta.oa 

In absence of statute or rule of 
court requiring taxation at the term 
at which judgment was rendered, 
Judgnuent for amount of verdict with 
interest and costs, in which there 
was no mention of the amount of 
costs and no blank for the inser¬ 
tion of such amount, constituted a 
reservation of the right of later 
taxation, and it was permissible to 
tax costs after the term at which 
Judgment was rendered —^Lyons v. 
Empire Fuel Co., C-C A Ohio, 270 F 
930. 

77. Neb.—Wirtele v. Grand Lodge, 
A. O XT W., 196 NW. 610, 111 
Neb. 302. 

78. Mo—^iBtna Ins Co v O'Malley, 
118 S.W.2d 3. 342 Mo. 800—Bur¬ 
ton V. Chicago & A. R Co., 304 S. 
W. 601, 276 Mo 186, affirming, 
App. 175 S W 110—In re Thomas- 
son, App, 119 S.W.2d 433—^Mueller 
V National Hay & Milling Co, 
App , 268 S W 741. 

But it has been stated broadly that 
the fee of a referee may be allowed 
by the court and taxed by the clerk 
at a term after the Judgment term 
—Turner v Butler, 66 Mo App 380 
Aftay Judgment tenuv and appeal 
taken 

(1) Circuit court did not have au¬ 
thority to order the taxation as costs 


of fees or compensation of referee 
and stenographer at term subsequent 
to that at which final judgment had 
been rendered and an appeal taken 
therefrom—^Niedringhaus v. Wm F. 
Niedrmghaus Inv Co, App. 64 S.W. 
2d 79, transferred Niedrmghaus v. 
Niedrmghaus, 52 SW2d 395, 330 Mo. 
1089, and certiorari quashed State ex 
rel. Williams v Baues, 66 SW2d 
137, 834 Mo 91. 

(2) An attorney's fee, under Rev 
St 1899 9 9378, could not be taxed 
three years after the Judgment term 
and after the term of the appellate 
court at which the judgrment was af¬ 
firmed, where the amount of fee had 
not been ascertained and taxed in 
trial court at judgment term—State 
V. Keokuk, etc., B Co, 75 SW. 638, 
176 Mo. 443. 

79. Ill—Wolf V. Levison, 224 Ill 

App 288. 

80. NT—Sibley v. Howard, 3 Ben 

72, 46 Am D 448. 

81. Conn.—^Parmalee v. Bethlehem, 

18 A 94, 57 Conn. 270. 

Xa aiUclugan, a Justice of the 
peace, after Judgment on a verdict,, 
had authority to proceed on the 
same date to determine costs and 
if necessary, with consent of the 
parties, to hold the case open a rea¬ 
sonable time for that purpose — 
Saunders v. Tioga Mfg Co., 27 Mich 
620. 

83. In Alabama, it has been held 
that Code §§ 7240, 2747, limiting the 
time after rendition of judgment for 
making motions for mstructions to 
clerk as to taxation of costs and for 
retaxation on the ground that taxa¬ 
tion is excessive, do not require that 
costs shall be taxed within the stat¬ 
utory period so imposed—^Dorrough 
V Mackenson, 165 So. 575, 231 Ala 
481. 

In New Mexico, in view of provi¬ 
sions of L1907 c 57, costs In dis-1 
trict court could not be recovered on j 
appeal unless taxed prior to filing 
of transcript which must also con¬ 
tain a certificate of costs by clerk 
of district court.—^State v. Gallup, 
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Bd of Education. 135 P. 1174, 18 N. 
M. 286—Daily v. Fitzgerald, ISO P- 
247, 17 NM. 159—16 CJ. p 182 note 

47 Ca]. 

m New Noxk 

(1) It has been stated broadly that 
in courts of record costs may be 
taxed at any time at or after judg¬ 
ment entered—Goldstein v Godfrey, 
126 NTS 620. 70 Misc, 225. 

(2) Omission, from earlier New 
York city Municipal Court Act § 
341, of any time limit in which costs 
must be taxed indicated that it was 
intended that practice should follow 
that of courts of record, where costs 
could be taxed at any time after 
judgment—Goldstein v. Godfrey, su¬ 
pra—15 C.J p 183 note 48 [aj. 

(8) Under such act, there was no 
irregularity in taxation of costs, in 
that more than five days had elapsed 
from date when judgment was ren¬ 
dered—Allen V Wells, 96 NT.S. 697, 

48 Misc 610. 

Zn. FeimsyXvaiila, it has been held 
or recognized that it is not neces¬ 
sary that costs should be taxed be¬ 
fore an appeal to supreme court is 
perfected nor before the case is re¬ 
viewed by that court, and that, while 
that court, by its judgment or decree, 
may determine liability for costs, the 
several items are to be taxed below. 
—^Barber's Estate, 1 PaDist 138, 11 
Pa Co. 242—^Miskey's App., 18 Wkly. 
NC. 100—16 C.J. p 183 note 49 [a]. 

Xn, WiSGonsln 

(1) Where court pronounced oral 
judgment, but later corrected mis¬ 
take therein by formal order for 
judgment within term, time for tax¬ 
ing costs under statute commenced to 
run from date of such formal order. 
—Karshian v Milwaukee Electric 
Ry & Light Co. 212 N.W. 648, 192 
Wis 269. 

(2) On dismissal of action the time 
given by statute did not commence 
to run until findings were filed.— 
Jenks V. Allen. 189 N.W. 483. 131 
Wis 625. 

(8) Where costs were taxed with¬ 
in the time limited by statute, the 
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§ 273. Necessity 

Taxation of costs is, in generai, a condition precedent 
to the obligation to pay them, to the power of the court 
to pass on disputed Items, or to the inclusion of costs 
in an execution. 

Taxation of costs is, in general, a condition pre¬ 
cedent to the obligation to pay costs of the party 
charged therewith by a valid order which provides 
for taxation.s® It has been held or recognized that 
judgment is not wholly perfected until costs have 
been taxed and inserted therein but there is. au¬ 
thority to the contrary.®^ Questions as to the ne¬ 
cessity for the insertion of the amount of costs in 
judgment as affecting the sufficiency of the judg¬ 
ment are considered in the C.J.S. title Judgments § 
78, also 33 C.J. p 1205 note 70-p 1207 note 84. 
Whether or not taxation, and insertion in the judg¬ 
ment, of costs are necessary in order to render de¬ 
termination of the cause final for purposes of ap¬ 
peal is considered in the title Appeal and Error § 
108. 

The court cannot pass on a disputed item before 


there has been a taxation of costsand it is im¬ 
proper to include in an execution a gross sum as 
costs which have not been taxed 

In Louisiana it has been held that an award of 
the fee of an expert witness should not be made 
in the absence of a rule to tax such fee as costs.®® 

Questions as to the necessity for a motion or ap¬ 
plication for taxation are considered supra § 271, 
and as to who may have taxation made, infra § 277. 

§ 274. By Whom and in What Court Taxed 

Usually costs are taxed by the clerk of court. In 
general, the question as to the court In which costs are 
to be taxed is determined by applicable statutory pro¬ 
visions. 

While the award of costs is the act of the court, 
as shown supra § 264, the taxation thereof is not 
ordinarily imposed in the first instance on any court 
of record which as a general rule has not the power 
to tax costs.®® In most jurisdictions, the clerk of 
the court in which the action is pending taxes the 
costs,®® but authority to tax costs is sometimes con- 


rlg-ht thereto is not lost by reason 
of delay resulting^ from securing a 
retaxation—Hart v Godkin, 100 N. 
W 1057, 122 Wis 646—Ritter v Rit¬ 
ter, 76 NW 847, 100 Wis. 468. 

(4) Waiver or loss of right gen¬ 
erally by failure to perfect judg¬ 
ment see supra § 91 

83. N.T.—^People v Tweed, 68 N.T 

202 . . 

16 C J p 176 note 27. 

84. Wis—^Ballou V Chicago, etc., R 
Co, 10 NW 87, 63 Wis 160. 

16 C.J p 176 note 29 

Bach party suooessfnl in part 

Where plaintiff recovers on one or 
more causes of action but fails to 
recover on another, and under Code 
Civ.Proc S 8284, CivPractAct § 
1483, each party should have taxed 
costs, and they should have been 
offset in final judgment, defendant's 
failure to tax his costs when or 
before plaintiff taxed his did not 
warrant plaintiff in entering judg^ 
ment on verdict in his favor, and 
plawtlff should have requested de¬ 
fendant ^o have his costs taxed, and 
on the latter's failure to do so, 
should have applied at special term 
for an order requiring taxation, and 
for permission to plaintiff to enter 
Judgment on defendant's failure to 
have his costs taxed.—Crown v. H. 
U, Goldstein Co., 170 NTS. 147, 182 
App.Div 780. 

Biitry before tazatloga or detemnlna- 
tloiL of controversy 
(1) In view of provisions of Code 
Civ.Proc § 1036, only judgment for 
costs which clerk h^ authority to 
enter is for costs which have been 
taxed,' and entry of costs in Judg¬ 


ment against plaintiff, while motion 
to tax them was pending, was with¬ 
out authority—Hennessy v Superior 
Court of California in and for City 
and County of San Francisco, 228 P. 
862, 194 Cal 868—^Kelsey v Barron, 
96 P 879, 163 Cal 474. 

(2) Neither the clerk nor any oth¬ 
er officer may enter costs until the 
same have been judicially deter¬ 
mined It they are duly disputed — 
Hennessy v Superior Court of Cali¬ 
fornia in and for City and County of 
San Francisco, supra. 

Costs part of Judgment 

(1) Costs, whenever recoverable, 
become part of judgment—State v. 
Kelly, 187 P. 637, 57 Mont 123— 
Spencer v Mungus, 72 P. 668, 28 
Mont. 857. 

(2) Costs taxable as part of judg¬ 
ment In favor of prevailing parly 
are part of judgment and incident 
thereto—Wyoming Central Irr. Co. v. 
Laporte, 188 P. 860, 26 Wyo. 522 

85. D.C.—Clark v. Barber, 21 App. 
D.C 274—^Adnance v. Heiskell, 8 
App.D^C 240 
Bot part of Judgment 
The view has been expressed that 
amount of taxation is not part of 
judgment.—^Dorrough v. Mackenson, 
165 So 676, 281 Ala. 431—16 CJ p 
176 note 30. 

80. NT.—Swift V. Kelly, 2 Wend. 
623 

87, Ill.—Bogar v. Walker, 89 Ill. 
App 457 

88 , La.—Turner v. Peoples Indus¬ 

trial Life Ins. Co., App., 180 So 
486. j 


88 . Mich —Beem v Newaygo Cir. 

Judge, 66 N.W 760, 97 Mich. 291. 

16 C J p 176 note 86. 

JPudgmeut in relation to taxation 
Judgment, which is rendered or^ 
ordered by the court, primarily has’ 
nothing to do with the taxation of 
costs—^Toung V Rutherford, 176 N. 
W 241, 190 Iowa 414—^Fisher v Bur¬ 
lington. C. R & N Ry. Co, 73 N.W. 
1070, 104 Iowa 688 

90- Ill —Schmidt V. Johnson, 224 
Ill App 291 

Iowa—^Hart v Delphey, 190 N.W. 14, 
194 Iowa 692—Fisher v. Burling¬ 
ton, C R & N. Ry, Co.. 73 NW. 
1070, 104 Iowa 688. 

Miss —Bacot V. Holloway, 106 So. 
739, 140 Miss. 120, citing Corpus 
Juris. 

15 C J p 176 note 36. 

Costs definite and fixed by law 

Costs which are definite and fixed 
by law are, under statute, taxable m 
the first instance by the clerk.— 
.^tna Ins Co v. O’Malley, 118 S.W. 
2d 3, 342 Mo 800—Burton v. Chicago 
& A R Co,, 204 SW. 601, 276 Mo. 
185, affirming, Mo.App, 175 S W. 110 
—In re Thoma^sson, App., 119 S.W.2d 
483 

Manual or physical act 

The manual or physical act of as- 
sessmg costs may be performed by 
the clerk.—Omohundro v. Wilkens, 
114 So. 502, 94 Fla 649. 

Deputy clerk had authority to tax 
costs and to take claims of witnesses 
for attendance —^Ellison v Stevenson, 

6 TBMon,, Ky., 271—11 C.J. p 914 
note 2L 
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ferred on other officers,®^ or even on the court^^ 
with respect to designated items.33 Under some 
statutes, a party dissatisfied with the costs claim¬ 
ed in the memorandum or bill of costs may make a 
motion for taxation by the court or a judge.^^ The 
courts in some jurisdictions at.least have apparently 
regarded such a motion as of the nature of a mo¬ 
tion to retax costs, as shown below in § 288. 

Costs should not be taxed before an officer other 
than the one specified in the notice, without notice 
of taxation before such other, as shown below in 
§ 278. 

According to some cases, a bill of costs taxed by 
the clerk stands as a judgment, as shown below in 
§ 284. 

In what court taxed. Under some statutes costs 
incurred in the court in which the action is com¬ 
menced are taxable in such court, notwithstanding 
a demand by defendant for a jury tnal which, on 
due compliance with statutory requirements, would 
require the certification and transmittal of the case 

m New Tork 

(1) The rule stated in the text 
has been recognized or applied —City 
of New York v Empire City Subway 
Co., 181 NY.S. 809, 191 AppDiv 
603—^Malkin v Derow, 298 N Y S. 

839, 168 Misc. 731—16 C.J. p 176 note 
86 

(2) Under Code Civ.Proc, § 8262, 
now Civ Pract Act 9 1532, fixing costs 
in action at law is for clerk in first 
Instance, subject to review—^Fried¬ 
man V Blauner, 126 NE 448, 227 
NY 327, reversing 176 N.Y S. 899, 

188 App Div 919 

• (3) Such statutory provision ap¬ 
plies to cases in which costs are to 
be inserted m a judgment or final or¬ 
der.—Carter v Builders' Constr. Co, 

119 N Y.S. 670, 134 App Div 668 

(4) Motion of successful party for 
order approving items of bill of cost. 

Instead of taxing costs before clerk, 
is unauthorized—Smith v New York 
Cent. R Co., 

AppDiv. 262 

(6) Court has power to direct suc¬ 
cessful party in equity suit to tax 
his costs before clerk —Dailey v. 

Northern New York Utilities, 221 
N.YS 62, 129 Misc 183. 

»1. drouit court oonunlssioxm 
Mich.—Watson v Randall, 7 N.W. 

84, 44 Mich. 614. 

Oonunissloner appointed by court to 

tax costs 
NH—Morse v. 

Frothonotazy 

Pa —Becker v. Groldschild, 9 Pa 

Super 60—Konwickie v Matter, 20 

Fa Dist. & Co. 406. 

16 aJ. p 176 note 87 [cL 


to another court for trial.®® According to some 
cases, costs made in the trial court may not be tax¬ 
ed ifl the appellate court m the absence of statutory 
authorization.®® 

On dismissal, because of the settlement of the 
controversy, of an appeal from a decree of a fed¬ 
eral court enjoining a sale under foreclosure in a 
statutory proceedmg in a state court, the question 
as to the taxation of costs made in the state court 
may properly be left for determination of the state 
court.®7 

Questions as to taxation of costs in bankruptcy 
courts are considered in the C J.S. title Bankruptcy 
§631. 

§ 275. Time for Application 

In general, the time for making an application or 
motion to tax costs is determined by the terms of the 
applicable statute or rule of practice, duly construed. 

In general, whether or not an application or mo¬ 
tion to tax costs is made in time depends on the 

f’Porteous, etc, Co. v. Miller, 77 A. 
710, 107 Me. 166. 

m South CaroUnUi costs may be 
taxed against one not a party to 
record, but who during litigation be¬ 
comes owner of property, taxation 
must be made by court on rule to 
show cause, and it cannot be done 
by clerk—State v. Marshall, 6 S.E. 
664, 28 S C 659 

94L Cal —^Fortiuata v. Butterfield, 
110 P 962, 14 Cal APP 25 
Mont —Gahagan v Gugler, 62 P 2d 
160, 100 Mont 699 

95. In Bhode Island, Gen.Li. c 286 S§ 
7, 8, providing that party claiming 
jury trial in district court shall pay 
all costs and where jury trial is 
claimed, case shall be transmitted to 
superior court for trial, gave to dis¬ 
trict court authority to tax costs in¬ 
curred by plaintiff under cc 300, 864, 
in getting his case into court, and 
required defendant claiming jury 
trial on entry day of wnt to pay 
same as condition precedent to cer¬ 
tification of case to superior court.— 
Spencer v Sixth Judicial Dist. Ct., 93 
A. 647, 87 R I. 466. 

96. Ill.—Terminal R. Ass'n v. Dar-' 
kins, 127 Ill App. 80. 

Xu Georgia, the matter of taxing 

costs accruing in superior court is 
within jurisdiction of that court 
and will hot be decided by supreme 
court except on review.—^Atlanta & 
W. P R- Co V Golightly, 97 S E. 616, 
148 Ga. 582. 

Taxation of costs in appellate court 
in general see infra 9S 349, 350. 

U.S —Clark v, Fairbanks, lia., 
249 F. .431, 161 CCIA. 405. * . 


267 N.YS 318, 236 


Allen, 46 NH 671. 


Tazljig master 

"Taxing master" was, at common 
law, an officer of court by whom 
costs in action were taxed —Her- 
shey V. Hutchins, 62 A 862, 7l N.H 
458, 459. 

92. Oouzt before which costs lit- 
ourred 

In a case in which apparently 
the matter involved was more' In 
the nature of an award or allowance 
of costs than taxation in the tech¬ 
nical sense, it has been stated broad¬ 
ly that costs must be taxed by court 
before which they were incurred — 
Rand V Nash, 61 P2d 296, 174 Okl. 
525. 

justice of the peace 

Mich—Saunders v. Tioga Mfg. Co, 

27 Mich. 620 

iVTiy>n —Smith V. Victorin, 66 N.W. 47, 

64 Minn 338. 

In Indiana, where uncertainty 
arises in taxing costs a.8 directed by 
judgrnient making each party liable 
for part of costs, proper method of 
bringmg difficulties in way of execut¬ 
ing judgment of court before court 
for determination is by motion to tax 
costs supported by affidavits bringing 
before court all items of costs Un¬ 
der such proceeding court will de¬ 
termine which of parties is liable for 
each item of cost, and how same 
shall he taxed.—Cauthorn v. Bier- 
haus, 88 NB 314, 44 IndApp. 362. 

93. In XCalne, under Rev St. c 117 9 
14, court had authority to direct as 
to number of terms for which travel 
and attendance were to be taxed, and 
such authority might he exercised on 
application, under Rev St. c. 86 9 
162, to have costs taxed by court.— 

sno 
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provisions of the applicable statute or rule of prac¬ 
tice.^ 8 

It has been held that a motion by defendant to 
tax costs made after entry of judgment of dismissal 
on a stipulation of the parties comes too late where 
costs are not referred to in the stipulation nor in 
the order for judgment and they are not taxed in 
the judgment.®^ 

In the absence of statute or rule, the view has 
been taken that the right to have expenses taxed 
as costs is waived if not asserted until after judg¬ 
ment has been rendered and satisfied where no ex¬ 
cuse for the delay is shown.^ 

While it has been stated broadly that a motion 
to tax costs may be filed after the term at which 
the case is disposed of,2 this statement is subject to 
certain qualifications.^ 

Where defendant before trial offered to let judg¬ 
ment go for a certain amount, and on the trial 
plaintiff recovered less than said amount but ap¬ 
pealed, a motion by defendant, to tax the costs 
against plaintiff has been regarded premature when 
made before the appeal had been determined.’^ 

Questions as to the time for taxation are con¬ 
sidered supra § 272, and as to time for filing and 
serving a memorandum or bill of costs, infra § 279. 


§ 276. Form, Requisites and Sufficiency of 
Application in General 

The application must be in conformity to local prac¬ 
tice. 

The form, requisites and sufficiency of an appli¬ 
cation for the taxation of costs when such an ap¬ 
plication is necessary under the local practice must 
conform to such practice.® 

Questions as to the form and requisites of a 
memorandum or bill of costs are considered infra 
§ 280, and as to the requisites of a motion to retax 
costs, infra § 288. 

§ 277. Parties 

In the absence of statute or rule of practice to the 
contrary, In general only a party may have taxation 
made. 

In the absence of statute or rule of practice to 
the contrary, in general taxation of costs can be 
made only at the instance of a party ® 

Defendant, by contesting with plaintiff, on a rule 
to fix and tax costs, the question as to costs without 
objection as to the status of the parties, loses the 
right to question the form of the proceeding on the 
ground that the rule was granted to plaintiffs at¬ 
torney personally.'^ 


98. Bspeases of txial by special jury i 
Expenses of trial by special jury, 
asked for by plaintiffs, could not be I 
taxed as costs where plaintiffs' mo¬ 
tion askins* that such expenses be so 
taxed was filed nineteen days after 
verdict, in view of statutory provi¬ 
sion, Rev Code 1915 § 4276, require 
mgr court "immediately" after trial 
to certify on record that cause was 
proper to be tried by special jury, 
as condition precedent to ngrht to 
obtaining: such expenses as costs; in 
reaching: this conclusion the court 
said that, grenerally speaking:, the 
word "immediately," as used in stat¬ 
utes, "means within a reasonable 
time"—^Nelson v. Canadian Indus¬ 
trial Alcohol Co., 180 A. 664, 7 W W. 
Harr., Bel. 113. 

Buie to tcuE fee of expert 

Prescription against claim of ex¬ 
pert accountant, appointed by court, 
to have his fee fixed and taxed as 
costs did not. commence to run un¬ 
til action in which he was appointed 
was terminated and there was a de¬ 
termination as to which party was 
cast and owed the fee, and a rule to 
fix fee of accountant and to tax it 
as costs, taken by him about ten 
months after action in which he was 
appointed was dismissed and plaintiff 
was ordered to pay costs, was not 
barred by prescription.—^Hibernia 


Bank & Trust Co. v J M Biesser 
Co, 131 So. 752, 14 LaApp 555. 

Xu Maine 

(1) In an early case, court ex¬ 
pressed view that application for 
taxation of costs in suit in equity 
should be made within some fixed 
time, and that application made 
more than a year after judgmieJit was 
too late except for causes not appear¬ 
ing in case under consideration—Al¬ 
len V Haskell, 31 Me. 589. 

(2) In a later case, it was held 
that, in case of delay for more than 
a year, existence of right to tax 
depended on whether or not there 
had been due diligence which was a 
question for presiding judge at nisi 
prius.—^Farley v. Bryant, 41 Me. 400. 

99. N B —State v Equity Co-op 
Exch, 176 NW 634, 44 NB 299 

1 . Kan,—^Missouri, K. & T R Co 

V. Jenkins, 101 630, 79 Kan 
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2. Mo.—Cairo Brewing Co. v Hogg, 
126 SW. 881, 141 MoApp 391 

3. scatters requiring Judicial action 
Motion for allowance of attorney's 

fee, under Rev St 1899 § 9378, and for 
taxation of same as costs, made three 
years after judgment term and after 
term of appellate court at which 
judgement was affirmed, was too late 
and was properly refused—State v. 
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Keokuk & W. R. Co.. 75 SW 686, 
176 Mo 448. 

4. Mo —Book V. Chicago, etc., R 
Co , 72 Mo App 76. 

5. SpeoULcation of Items 

A motion by defendant to tax costs 
accruing since his unaccepted offer 
to confess judgrmont pursuant to a 
statute providing that plaintiff shall 
pay costs accruing after defendant's 
offer to allow judgmient to be taken 
if plaintiff does not recover a more 
favorable Judgment need not specify 
the items of costs which accrued aft¬ 
er the offer—^Parr v. Chicago, B & 
Q. R Co, 184 SW. 1169, 194 MoApp. 
416 

Motion to discharge attaohmeut as 
motion. 

A motion to discharge an attach¬ 
ment, made in a justice's court and 
called up in a district court where 
no such motion could properly be en¬ 
tertained, may not be regarded as a 
motion in the district court to tax 
costs, especially where the motion 
IS called up before, the trial in the 
district court is commenced—St Jo¬ 
seph & B C. R. Co V Casey, 14 Kan. 
504 

a U.S—^Hoysradt v. Delaware, L. & 
W. R. Co, CCPa, 182 P 880 

7. La—Cousin v- Kenner, 1 LaApp 
718. 
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§ 278. Notice 

There should be due compliance with the require- 
ment of a statute or rule of practice as to notice of taxa¬ 
tion of costs, and in general want of such compliance is 
ground for correction, In a proper proceeding, of errors 
in taxation. 

Some statutes or rules of practice contain re¬ 
quirements that notice of taxation shall he served 
on, or given to, the adverse party or the party to 
be charged, s 

While some statutes permit the taxation of a 
bill of costs without notice in the first instance,^ 
widi the additional provision for the service there¬ 
after of the taxed bill of costs on the attorney of 
an adverse party who has appeared, considered in¬ 
fra § 279, It has been declared that a statute au¬ 
thorizing the taxation of costs on a memorandum 
filed without any notice to the person liable therefor 
would be unconstitutional.^^ The taxation of costs 

without notice has been regarded as irregular,^! 
and, in such case, error, if any, m the taxation may 
be corrected on retaxatipn where proper application 
is made therefor, as shown mfra § 288. Such er¬ 
ror may, it seems, constitute ground to set aside the 
taxation for the irregularityThe question as to 
whether want of notice of taxation is ground for 
setting aside the judgment is considered in the C.J. 
S. title Judgments § 268, also IS CJ. p 177 notes 
45-47 and 34 CJ. p 277 note 85 [a], p 290 note 53 
[a]. 

In general, where costs are not taxed on the 
day for which notice is given, notice for taxation 
at a later date should be given, and costs should 
not be taxed before an officer other than the one 


§ 278 

specified in the notice, without notice of taxation 
before such other.i^ 

In general, there must be strict compliance with 
any applicable statute or rule of court in serving 
notice of taxation.15 The taxation of costs on an 
insufficient notice is not absolutely void but subject 
to be corrected on proper application.^® 

If the statute does not prescribe who shall give 
notice. It has been held that it may be given by the 
clerk of court.^^ 

Questions as to the construction and effect of stat¬ 
utory provisions and rules of practice requiring the 
service of a memorandum or bill of costs on the 
adverse party are considered infra § 279, as to no¬ 
tice of motion to retax costs, infra § 288, and as to 
waiver of notice or defects in notice, infra § 291. 

Time of giving. The time of giving notice is 
usually a matter of statutory regulation.^® Where 
less than a reasonable notice is given, it seems that 
the notice is not necessarily operative to the fullest 
extent.!® 

The giving of notice before entry of judgment 
has been regarded as a mere irregularity which 
does not render the notice invalid.^® A notice giv¬ 
en before the right to receive costs was establish¬ 
ed is not invalid, provided the right to such costs 
as were noticed existed at the date for which the 
notice was given.®! 

Who entitled to notice. It has been held that a 
party to an action who ,does not appear is not en¬ 
titled to a notice of taxation of costs.®® It has al¬ 
so been held that a party who appears but makes 
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8. Wis —^Luebke v City of Water- 
town, 284 N.W 619, 230 Wis. 6X2. 

16 C J. P 177 note 43 

9. N J —Knsteller v. First Nat 
Bank, 197 A 17, 119 NJLaw 570. 

10. Ala —^Dorrouffh v Mackenson, 
165 So 575, 678, 231 Ala 431, citingr 

Corpus Jons. 

Cal.—^Bell V San Francisco Super. 

Ct, 87 P. 1031, 160 Cal 31 
Mont —State v. District Court of 
Fourteenth Dist in and for Wheat- 
land County, 284 P. 126, 86 Mont. 
35S —State v Second Judicial Dist, 
86 P. 367, 83 Mont 629. 

16 C J p 177 note 44. 

11. Wis—^Perkins v. Davis, 16 Wis. 
470. 

16 C J p 177 note 48. 

12. Wis—^Perkins v. Davis, supra. 
16 CJ p 177 note 60. 

13. Zn New Tork 

(1) The rule stated in the text 
has been recognized,—^Bissell v. Day- 
ton, 2 HowPr. 80. 

(2) In an earlier case, it was held 


that, if the party does not appear 
on the day for which notice is given 
and costs are not then taxed, they 
may be taxed afterward without fur¬ 
ther notice.—Cooper v. Astor, 1 
Johns Cas. 82. 

l d. N.T.—^Morris v. Sliter, 2 How Pr. 
86 . 

16. Wis—Johnson v. Curtis, 8 N.W. 
489, 51 Wis. 696. 

SubsUtuted sexvioe 

Service was held InsufQcient where 
affidavit merely stated that It was 
left “with a person then in charge” 
of attorney's office, without giving 
his name or stating whether it was 
his clerk, or whether attorney him¬ 
self was absent—Johnson v, Curtis, 
supra 

le. Minnw—^Lindholm v. Itasca Lum¬ 
ber Co., 66 NW 931, 64 Minn 46 

16 C J. P 177 note 56. 

17. S C —Cureton v. Westfield, 24 S. 
C 467 

18. Notloe snlfioisiLt 

Where costs were taxed on Octo- 
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her 80, on notice dated and served 
on twenty-eighth of month, notice 
was sufficient under statute provid¬ 
ing that clerk shall insert in entry 
of judgment on application of pre- 
vaihng party on two days’ notice to 
other, the sum of charges for costs. 
—^Diederich v. Nachsheim, 33 Wis- 
226. 

19. Notice technioaUy regulac 
Where notice served on attorney 

residing at distance is so short that 
party serving notice has cause to be¬ 
lieve that attorney will be unable 
to attend on taxation, such at¬ 
torney will not be concluded by his 
failure to appear, although notice 
was technically regular —Goodyear 
v. Baird, XI How.Pr, N.Y., 377. 

20. Mich.—^Murphy v. Mulvena, 66 
N.W. 224, 108 Mich. 847. 

21. N T,—Anonymous, 6 N.T.Super, 
693. 

22. N.Y.—Holler v. Apa» 18 N.Y.S. 

688 . 



§ 279 


C08T8 


20 C.J.S. 


no answer is entitled to notice of taxation,as is 
any person who is liable to pay costs,although 
not a party to the action.25 

§ 279. Bill of Costs, Statement or Memoran¬ 
dum 

a. General considerations 
'b. Time for filing 
c. Service 

a. G-eneral Considerations 

By failing to comply with a requirement for the filing 
of a memorandum or bill of costs, the successful party 
waives or loses his right to costs. Filing a memorandum 
of costs will not entitle the successful party to costs 
where there has not been an adjudication of costs and 
the Judgment does not of itself carry costs. 

Some statutes or rules of practice require the 
filing by the successful party of a memorandum or 
bill of costs,26 and a noncompliance with this re¬ 
quirement operates as a waiver or loss of the right 
to costs.27 

Under some statutes the bill of costs and objec¬ 
tions constitute pleadings.28 

If a judgment, which does not of itself carry 
costs, does not include costs, the mere filing of a 
memorandum of costs by the successful party will 
not aid him.29 While in such case the memorandum 
may be stricken on motion based on the ground that 


no costs have been adjudged,®^ a motion to strike 
on the ground that the court had no jurisdiction to 
allow costs should not be granted where in fact the 
court did have such jurisdiction, even though no 
costs have been adjudged.31 Even in the absence 
of a proper motion, however, the memorandum will 
be disregarded in such case.22 Under some stat¬ 
utes, an Item appearing in the cost bill of the suc¬ 
cessful party has no standing as chargeable costs 
until the disposal of a motion by the adverse party 
to have the costs taxed by the court.33 

Questions involving filing of memorandum or bill 
of costs covering costs awarded on appeal are con¬ 
sidered infra § 349. 

b. Time for Filing 

Failure of the party otherwise entitled to costs to 
file the memorandum or bill of costs within the time pre¬ 
scribed by the applicable statute or rule of court in 
general constitutes a waiver or loss of such right and Is 
ground for striking the memorandum or bill on motion. 

The time of filing a memorandum, statement, or 
bill of costs is sometimes regulated by statute, as 
hereinafter appears,34 or by rules of court.®^ The 
purpose of such a statute, which also contains a 
provision for service of the memorandum or bill 
on the opposite party, considered in the following 
subdivision of this section, and for adverse pro¬ 
ceedings by such party within a specified time, is to 
limit the time within which questions as to costs may 


23. N.T—^Elson v. New York Eq¬ 
uitable Ins Co., 4 N.Y Super 664, 2 
Code Rep 30. 

Answer stricken, and no xight to 
costs 

Where a party named as defend¬ 
ant had answered, disclaiming any 
interest and demanding costs, his 
answer had been stnckeh as friv¬ 
olous, and no further proceedings 
had been taken against him, failure 
to give him notice of taxation of 
costs was, at most, an irregularity 
which did not affect his rights, and 
error, if any, was not material, in 
view of the fact that he was not, 
under the circumstances, entitled to 
costs.—^Adams v. Myers, 21 N.W. 260, 
61 Wis. 385. 

24. N.Y—^Matter of Moss, 6 How. 
Pr 263 

25. S C.—State v. Marshall, 6 S E. 
564, 28 S.C 559. 

28. Or.—State v. Ganong, 184 P. 

233, 93 Or 440 
15 C J. p 178 note 77. 

Jturtloa of the peace 
Failure to file a cost bill, showing 
necessary disbursements as required 
by PractAct 8 836, as amended by 
St.1913 p 365, CompL.1929 5 9826,1 
precludes a Justice of the peace from 
rendering Judgment for any costs ex- ^ 


cept his own fees—State v. Justice 

of Peace of Lake Tp, Pershing 

County, 223 P. 821, 47 Nev. 359 

27. Cal—^Levinson v Silverman, 294 
P. 434, 110 Cal.App 467—City Inv 
Co V Pringle, 198 P. 604, 49 Cal. 
App. 353 

Nev.—^Lapham v. Osborne, 18 P 881, 
20 Nev. 168 

Or—State v. Ganong, 184 P. 233, 93 
Or 440. 

16 C J p 178 note 78. 

2a Or—Hill V. Hill, 270 P. 911, 
128 Or. 177—State v Ganong, 184 
P. 283, 93 Or 440 

29. Cal —^Union Trust Co. of San 
Diego V. Superior Court in and for 
San Diego County, 90 P 2d 582— 
Kaufman v Pacific Indemnity Co, 
56 P.2d 604, 5 Cal 2d 761—Gould 
V Moss. Ill P. 926, 158 Cal 648 

30. Cal—^Kaufman v. Pacific Indem¬ 
nity Co., 56 P2d 504, 5 Cal 2d 761 
—Gould V. Moss, 111 P.. 926, 168 
Cal. 548 

31. Cal—Gould v Moss, supra. 

32. Cal—^Kaufman v Pacific Indem¬ 
nity Co , 66 P 2d 504, 5 Cal 2d 761 
— Gould V. Moss, 111 P. 926, 158 
Cal 548. 

33. Cal—^Unwin v Barstow-San An¬ 
tonio Oil Co, 172 P. 622, 36 Cal 
App. 608. 


34. Mandamus proceeding 

(1) In the case either of a pre¬ 
vailing applicant or of a prevailing 
respondent in a mandamus proceed¬ 
ing in which the judgment does not 
award costs, the cost bill should be 
filed within such time as will en¬ 
able the court, if it decides to al¬ 
low costs, to modify the judgment 
before the same becomes final—^Un¬ 
ion Trust Co of San Diego v Su¬ 
perior Court in and for San Diego 
County, Cal, 90 P.2d 582. 

(2) In view of the fact that, where 
a mandamus proceeding is commenc¬ 
ed in a district court of appeal or 
the supreme court, no remittitur is 
issued following the decision, the 
time for filing a cost bill is not gov¬ 
erned by the provisions of Code Civ. 
Proc. 8 X034 relative to costs on ap¬ 
peal—^Union Trust Co. of San Diego 
V Superior Court in and for San Di¬ 
ego County, supra 

35. U S.—Spoor V. Riverside County, 

C.C Cal, 113 P. 26. 

SteaaouableaieM of rule 

A rule of court providing that, 
when a cause is continued, the hill 
of costs for attendance of witnesses 
must be filed within four days or it 
will not be allowed la not unreason¬ 
able—^Flisher v Allen, 21 A. 672, 141 
Pa. 525, 28 Wkly.N.a 8. 
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determined.^® A statute of this type is to be con¬ 
strued to effect its object and to promote justice.®'^ 

Some statutes or rules of court contain require¬ 
ments that the memorandum or statement shall be 
filed or delivered to the clerk within a specified 
time after judgment,®® after the verdict or notice 
of the decision of the court,®® or after the verdict, 
or, in case of a trial without a jury, after notice 
of the entry of the judgment.^® 

In some jurisdictions in which the statute pro¬ 
vides for filing the bill or statement within a speci¬ 
fied period after '^judgment,” such period com¬ 


mences to run when the judgment is received by 
and IS entered by the clerk,but, in other jurisdic¬ 
tions, the day when the court announces its de¬ 
cision and orders judgment, and not the day when 
the written judgment is signed and filed with the 
clerk, controls in this regard.42 

As used in statutes or rules of court providing for 
filing or delivery to the clerk of a memorandum of 
costs within a specified time after notice of “the 
decision of the court,” “decision” is ordinarily the 
findings and conclusions,^® or, according to some 
cases, the findings of facts and conclusions of law 
signed by the court and filed with the clerk.^^ Ac- 


86. Cal —Griffith v Welbanks, 147 
P 986, 26 Cal.App 477. 

37. Mont.—State v. District Court 
of Fourteenth Judicial Dist in and 
for Wheatland County, 284 P. 126, 
86 Mont 358. 

38. Ariz—^Kinsley v. New Vulture 
Min Co,. 90 P. 438. 110 P 1136, 11 
Ariz 66. 

Wash —Thompson v Seattle Park 
Co, 162 P 994, 94 Wash 539 
16 CJ P 181 note 18. 

Xn Oregon 

Under L 1903, p 209. OrU. S 569. 
now Code § 7-609, statement of dis¬ 
bursements may be filed after five 
days after the rendition of judg¬ 
ment and not later than the first day 
of the next regular term of the court 
occurring after the expiration of said 
five days—J. L. Latture Equipment 
Co. V Gruendler Patent Crusher & 
Pulverizer Co. 289 P. 1067, 133 Or 
421—Miller v. Shute, 107 P 467, 66 
Or 603—^Egan v North American 
Loan Co., 76 P. 774, 77 P. 392, 45 Or. 
131. 

89. US—Schofield v. Baker, D.C. 
Wash, 242 F 667 

Idaho.—^Toung v. Washington Water 
Power Co., 228 P. 323, 39 Idaho 
639 

Mont—State v. District Court of 
Fourteenth Judicial Dist in and 
for Wheatland County, 284 P. 126, 
86 Mont 358 • 

16 C J p 181 note 19. 

MenLorandum or bill of o^ts filed In 
time 

Idaho.—^Harris v Chapman. 6 P 2d 
733. 61 Idaho 283. 

Xa California 

(1) Where the court, having sub¬ 
mitted special issues, adopted the 
jury’s findings, and filed such find¬ 
ings and other findings made by the 
court, and the Judgment was founded 
upon such findings and the conclu¬ 
sions of law thereon, the filing of a 
cost bill within five days after no¬ 
tice of court’s decision was suffi¬ 
cient under Code Civ.Proc $ 1033, 
when such section provided for filing 
or delivering to the clerk the mem- 

20 O.JS-^3 


orandum of costs within a specified 
time after verdict or notice of the 
decision of the court or referee.— 
Whiting V Squeglia, 232 P. 986, 70 
CalApp 108 

(2) When such section contained a 
further provision for filing the mem¬ 
orandum or bill of costs before en¬ 
try of the judgment if entry of the 
judgment on the verdict or decision 
be stayed, filing the bill of costs 
more than the statutory period aft¬ 
er the decision of the court and no¬ 
tice thereof but before the entry of 
judgment was in time where entry 
of judgment was stayed—Taylor v 
McComgle, 62 P 169, 120 Cal 123 

40. Cal—Sepulveda v Apablasa, 77 
P.2d 626, 26 CaLApp.2d 381 

41. Wash.—^Thompson v Seattle 

Park Co, 162 P 994, 94 Wash 639 

40. Ariz—^Kinsley v New Vulture 
Min. Co, 90 P 438, 110 P 1136, 11 
Ariz 66 

43. XLole of federal oonzt 

In construing a rule of a federal 
court providing for the filing of a 
memorandum of costs within a speci¬ 
fied period after rendition of a ver¬ 
dict, or after notice of the decision 
of the court, the view was taken 
that “decision” bears the same rela¬ 
tion to a “nonjury” cause that “ver¬ 
dict” does to a “jury” cause, and 
that a memorandum filed by the 
court did not merely express views 
on the question in controversy but 
was a decision which was conclusive 
as to the facts and, therefore, was 
a “decision" within the meaning of 
the rule —Scholfield v Baker, D C. 
Wash, 242 F 667. 
hL Idaho 

(1) The rule stated in the text has 
been recognized or applied —Hairis 
V Chapman, 6 P 2d 733, 61 Idaho 
283—^Young v Washington Water 
Power Co, 228 P. 323, 39 Idaho 639 

(2) The view has been taken that 
the statutory period commences to 
run when the notice of decision is 
given and not when the decision is 
filed, even though the notice is giv- 
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en before the decision is filed—Har¬ 
ris V Chapman, supra. 

44. In California 

(1) Under Code CivProc § 1033, 
when It provided for filing or de¬ 
livery to the clerk of a memoran¬ 
dum of coats within a specified time 
“after notice of the decision of the 
court,” the “decision” was the sign¬ 
ing and filing of the findings of 
fact and conclusions of law. where 
findings had not been waived—^Por¬ 
ter V Hopkins, 63 CaL 53—Gale v. 
Dixon, 267 P 342, 91 CalApp 629— 
Smith V. Ross, 207 P. 66, 67 CaLApp. 
191 

(2) Where findings had been waiv¬ 
ed by the losing party, a minute 
order or entry directing judgment for 
the successful party constituted a 
“decision” of the court —Smith v. 
Ross, supra—Collins v Belland, 173 
P. 601, 37 CalApp. 139 

(3> In such case the statutory pe¬ 
riod commenced to run when the 
successful party had notice of such 
minute order or entry.—Smith v. 
Ross, supra 

(4) The view was expressed that, 
where findings were waived, the en¬ 
try of the court’s decision in the 
clerk’s regular minute book—^not in 
the courtroom clerk’s so-called 
“rough minutes”—constituted ^e 
rendition of the judgment —Smith' v. 
Ross, supra. 

(6) It was held that, in case of 
nonsuit, the “decision” referred to in 
the code provision was a Judgment 
of nonsuit entered on a motion, no 
findings being necessary in such case. 
—In re Purcell, 128 P 932, 164 CaL 
300. 

Xn. Montana 

(1) The rule stated in the text 
was laid down in construing Rev. 
Code 1907, 5 7170, Rev Code 1921 § 
9803, in view of the fact that the 
code provision in question had been 
adopted from California Code Civ. 
Proc. § 1033 after such provision of 
the California Code had so been 
construed —^McDonnell v. Hufflne, 120 
P. 792, 44 Mont. 411. 
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cording to some cases the date on which the court 
orally announces its decision is not controlling, 
but in some jurisdictions the view has been taken 
that the "‘decision of the court” is the announcement 
by the court of its judgment and that it is distinct 
from the findings.46 In case of reversal of a judg¬ 
ment with direction to the lower court to enter 
a particular judgment, the view has been taken 
that this decision of the appellate court takes the 
place of the verdict or of the decision of the trial 
court and that the statutory period within which the 
successful appellant must file his memorandum of 
costs incurred m the original trial in the trial court 
commences to run when he has notice of the filing 
of the remittitur from the appellate court.^*^ 


“Notice” to the successful party, as used in these 
statutes, is S 3 mon 3 nmous with “knowledge,”48 ac¬ 
cordingly, the notice need not be formal^s nor writ- 
ten,5® and knowledge, or actual notice, of the deci¬ 
sion is sufficient to start the running of the statu¬ 
tory period Notice to the successful party must, 
however, be in accordance with the controlling rule 
of court in order to start the running of the limi¬ 
tation of time for delivery of a memorandum of 
costs, prescribed by such rule, where the rule spe¬ 
cifically prescribes the manner of giving notice,®^ 

In the absence of statute or rule of practice to the 
contrary, it is not necessary that the memorandum 
or bill should be filed before it is served.®^ 


(2) Accordmgrly It has been held 
that the successful party must file 
his memorandum of costs within the 
statutory period from the date on 
which he had notice that the flndingrs 
and conclusions were filed and that 
the fact that exceptions were filed to 
findlnsrs, of the filingr of which the 
successful party had notice, did not 
prevent the runningr of the statutory 
period—Gervais v Rolfe, 187 P. 899, 
57 Mont 209 

(3) In a later case the view was 
expressed that ''notice of the deci¬ 
sion of the court** means notice of 
such a decision as amounts to a ren¬ 
dition of judgrment—Shull v Lewis 
and Clark County, 19 P.2d 901, 93 
Mont 408. 

Xn, xrtah It has been held that a 
bill of costs was filed in time where 
It was filed within the statutory pe¬ 
riod after a judgment of dismissal 
was entered—^Moapa Gkirden Co v 
San Pedro, etc., R. Co., 143 P. 218, 
46 Utah 141. 

45. Mont—^McDonnell v. Hufllne, 

120 P 792, 44 Mont 411. 

m Oallfomia, under Code Civ.Proc. 
§ 1033, as It stood in 1922, in a case 
m which defendant had waived find¬ 
ings, It was held that plaintiff did 
not have notice of decision, so as to 
start the running of the statutory 
period within which memorandum of 
costs must be delivered to the clerk, 
merely because counsel for plain¬ 
tiff had been present in court when 
the court orally announced that "in 
Its opinion judgment should be for 
the plaintiff**—Smith v. Ross, 207 P 
66, 67 Cal.App. 191. 

4a la Kevada 

(1) The rule stated In the text was 
laid down in determining whether 
or not a memorandum of costs was 
filed In due time under the applica¬ 
ble statute—‘Linville v. Sheeline, 93 
P. 226, 30 Nev. 106 

(2) But, where, at the conclusion 
of the argument on December 8, the 
Judge made an order reciting the 


submission of the argniment and con-‘ 
eluded as follows: "Judgment or¬ 
dered to be entered in accordance 
with the findings of court,** and on 
December 9 findings which were in 
plaintiff's favor were filed, it was 
held that the "decision of the court** 
was not made on the 8th when the 
first order was made but on the 9th 
when the findings of facts were filed 
—Scholes Y. Stead, 2 Nev. 107 

47. Idaho—Mountain Home Lumber 
Co. V. Swartwout, 197 P. 1027, 33 
Idaho 737. 

la Montaaia the view has been 
taken that a valid judgment of dis¬ 
missal signed and fllcid by the clerk 
of the trial court after a reversal 
and remand to the trial court with 
directions to dismiss the action fixed 
the time within which the cost bill 
for costs and disbursements in the 
trial court should be filed, and that 
a subsequent judgment of dismissal 
made and entered by the trial court, 
without authority, did not extend the 
time for filing a second cost bill of 
the successful appellant, which con¬ 
tained both Items of costs on ap¬ 
peal and also items of costs of pre¬ 
vious trials in the trial court—^Las- 
by V. Burgess, 18 P 2d 1104, 93 Mont. 
349 

48. Mont—^Miles v Miles, 247 P, 
3'28, 76 Mont 376. 

49. Mont.—^Miles v. Miles, supra. 

16 C.J p 181 note 27 [b], 

BO. Cal—^Holmes v. Anderson, 266 
P. 1010, 90 CalApp 276. 

Idaho—Hams v. Chapman, 6 P.2d 
733, 61 Idaho 283 

In Montana^ in reaching the con¬ 
clusion that formal or written no¬ 
tice was not necessary to start the 
running of the statutory period un¬ 
der Rev Codes 1921 § 9803, the court 
pointed out the difference between 
the language of that section which 
omits the word "receiving^* before 
the word "notice** and that of § 
9803 providing for giving notice of 
motion for a new trial within a 
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specified time after "receiving** no¬ 
tice of the decision o'f the court, 
the latter section contemplating the 
actual receipt of some physical ob¬ 
ject or thing so that the word "no¬ 
tice** in that section refers to some¬ 
thing that can be transferred physi¬ 
cally from one to another, that is, 
written notice.—^Miles v. Miles. 247 
P. 328, 76 Mont 376. 

51. Mont —Miles v Miles, supra. 
la Calif omla 

(1) Under the controlling statute 
when It provided for filing or deliv¬ 
ery to the clerk of a memorandum 
of costs within a specified time aft¬ 
er "notice of the decision of the 
court,” the rule stated in the text 
applied.—Holmes v Anderson, 265 P 
1010, 90 CalApp. 276—16 CJ p 181 
note 27 [b] (1). 

(2) Where defendant had waived 
findings, the statutory period did not 
commence to run until counsel for 
plaintiff received a copy of the for¬ 
mal judgment, where, prior to that 
time neither plaintiff nor his coun¬ 
sel had any knowledge or notice of 
an earher minute order or entry di¬ 
recting judgment for plaintiff.— 
Smith V. Ross, 207 P. 66, 67 Cal App. 
191. 

Receipt by attomey of foxnial find, 
ings and conclTudons 
There is actual ,notice of decision 
to the party entitled to costs suf¬ 
ficient to start the running of the 
statutory period, where his attomey 
receives the formal findings of fact 
and conclusions of law from the 
trial judge, duly signed by the lat¬ 
ter—^Harris v Chapman, 6 P.2d 733, 
51 Idaho 283 

52. U.S—Spoor V. Riverside Coun¬ 
ty, C C Cal, 113 F 26 

16 CJ p 181 note 27 [b] 

53. Mont —State V District Court 
of Fourteenth Judicial Dist. in and 
for Wheatland County, 284 P 125, 
86 Mont 358 

Wash—Kane v. Kane, 77 P. 842, 86 
Wash. 617. 
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The terms of statutes of the type here under con¬ 
sideration are usually mandatoiy,54 and usually fail¬ 
ure to file the memorandum or bill within the time 
prescribed by statute or by rule of court operates 
as a waiver or loss of the right to costs,®® and 
authorizes the striking of the memorandum or bill.®® 

Objection based on failure to file the memoran¬ 
dum' or bill within the prescribed period may be 
waived, as shown infra § 291. Under some statutes, 
the time for filing may be extended by the court,® 
and the authority of the court to excuse a failure to 
file in time, for good cause shown, has been recog¬ 
nized.®® 

If the memorandum is presented to the clerk in 
time it will not be stricken out because the clerk 
without notice to the party did not file it because 
a former item of costs was unpaid.®® Where the 


cost bill and the judgement were filed on the same 
day, it will be presumed that the filing of the cost 
bill preceded the entry of the judgment, and, there¬ 
fore, that there was due compliance with a statu¬ 
tory provision for delivery to the clerk of a memo¬ 
randum of costs before entry of judgment if entry 
of judgment is stayed.®® 

In the federal court in Puerto Rico it has been 
held that where no time limit is fixed by statute or 
rule of court for filing a cost bill, the time within 
which it must be filed is within the discretion of the 
court. 

Questions as to the time for taxation in general 
are considered supra § 272, and as to the time for 
making application for taxation in general, supra 
§275. 


54. Cal —Coast Electric Service v 
Jensen, 296 P 346, 111 CalApp 
124 

55. US—Schofield ▼. Baker, DC. 
Wash, 242 P 667. 

Cal —Sepulveda v Apablasa, 77 P. 
2d 526, 25 CalApp 2d 881—Coast 
Electric Service v. Jensen, 295 P 
846, 111 CalApp. 124 

Mont.—^Pirst State Bank of Thomp¬ 
son Falls V. Larsen, 233 P. 960, 72 
Mont. 400—Gervais v Rolfe, 187 P. 
899, 901, B7 Mont, 209, citing Oop- 
pn# Otixla; 

Pa—^Eckbreth v. McMahon, 21 Pa. 
Diet & Co 568. 

Utah—Openshaw v. Openshaw, 12 P. 

2d 364, 80 Utah 9 
15 C J p 181 note 22 

rallnre of opposite party to appear 

Where plaintiff did not deliver to 
the clerk, after decree in plaintiff's 
favor by reason of defendant's de¬ 
fault, as required by statute, a veri¬ 
fied memorandum of the items of 
his costs and disbursements, plain¬ 
tiff was not entitled to recover costs, 
even though defendant had not ap¬ 
peared, so as to be entitled to notice 
of subsequent proceedings—Barrick 
V Porter, 184 P. 217, 56 Mont 247. 

5& Cal.—Mullally v. Irish-American 
Ben Soc., 11 P 215, 69 CaL 659— 
O'Neil V Donahue, 67 Cal. 226— 
Coast Electric Service v. Jensen, 
295 P 346, 111 CalApp. 124—Unit¬ 
ed Casting,Co v. Duncan. 186 P 
403, 44 Cal App. 384 
Idaho.—^Harris v Chapman, 5 P.2d 
738, 61 Idaho 283—Stickney v. Ber¬ 
ry, 62 P 924, 7 Idaho 303. 

Mont—Miles v. Miles, 247 P. 328, 
76 Mont. 876—Gervais v. Rolfe, 187 
P 899, 901, 67 Mbnt. 209. citing 
Gorpns Jtixis. 

Washt—^Matheson v. Ward, 64 P. 620, 
24 Wash 407, 85 A™ S H. 955. 

15 C.J. p 181 note 28. 


»Ti.ling on motion, to strike 

In a case in which it was recog¬ 
nized that a motion to strike a cost 
bill on the ground that it was not 
filed in time should have been grant¬ 
ed. the view was taken that, while 
the trial court should rule upon the 
motion within reasonable time or be¬ 
fore Judgment for costs is sought 
to be enforced, the court's failure to 
rule upon motion between time of 
submission on April 21, and time ap¬ 
peal was taken on August 15, was 
not error—Openshaw v, Openshaw, 
12 P.2d 364, 80 Utah 9. 

57. Xa 0«Uf oxnia 

(1) It has been held that authori¬ 
ty to extend the time for filing a 
cost bill was conferred by Code Civ. 
Proc § 1054 as serving and filing of 
a cost bill was substantially "a no¬ 
tice other than of appeal.”—^Beilby 
V. Santa Cruz County Super. Ct., 70 
P. 1024, 138 Cal 51—Coast Electric 
Service v. Jensen, 295 P. 346, 111 
Cal App. 124—15 a J p 181 note 24 

(2) It has been held, however, that 
under such section an order ex¬ 
tending the time for filing a mem¬ 
orandum of costs must be made dur¬ 
ing the period within which the 
memorandum might originally have 
been filed and that an order made 
after the expiration of such filing 
IS void and ineffective.—Coast Elec¬ 
tric Service v. Jensen, supra. 

58. In Oallfomla 

(1) Without mention of, but appar¬ 
ently in reliance on. Code Civ.Proc 
S 473, it has been held that the 
trial court had jurisdiction to grant 
relief from a default resulting from 
an inadvertent failure to file a mem¬ 
orandum of costs within the statu¬ 
tory period after notice of entry of 
judgrment—^Potter v. City of Comp¬ 
ton, 69 P.2d 640, 15 Cal.App 2d 238. 

(2) In an earlier case, the supreme 
court, without deciding that relief 
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could be granted under such code 
provision, held that mere forgetful¬ 
ness or press of business was not a 
sufficient basis for relief—Dow v. 
Ross, 27 P. 409, 90 Cal. 562. 

In Ma i ne in an early case, in which 
the court apparently recognized that 
in a suit in equity the party enti¬ 
tled to costs should ordinarily file 
his items of costs before the expira¬ 
tion of a year after the rendition of 
Judgment, it was held that whether 
or not the delay could be excused 
depended on whether or not such 
party had exercised due diligence 
and that the decision of that ques¬ 
tion was for the presiding Judge at 
nisi prius.—^Parley v. Bryant, 41 Me. 
400. 

In ‘Washlngtoin, in considering an 
affidavit on behalf of the success¬ 
ful party stating in substance that 
counsel for such party relied on such 
party to fUmish counsel with items 
for the cost bill and that such par¬ 
ty failed to furnish the items be¬ 
fore the statutory period had elapsed. 
It was held that, even if the show¬ 
ing were permissible, it was not suf¬ 
ficient—^Matheson v. Ward, 64 P. 620, 
24 Wash 207, 85 Am.S.R. 955. 
Belay not ezonsed 
Where a bill of costs was not filed 
until more than eleven months aft¬ 
er the rendition of a verdict not¬ 
withstanding a rule of court provid¬ 
ed for filing within five days after 
trial, the court refused to grant re¬ 
lief—^Eckbreth v. McMahon, 21 Pa. 
Dist. & Co. 568 Compare Leon v. 
Kearns, 18 WastuCo., Pa, 145. 

59. Cal—^Beck v Pasadena Lake 
Vineyard Land, etc., Co, 62 P. 219, 
130 Cal 50 

60. Cal—^Bedolla v. Williams, 115 P. 
747, 15 CalApp 738 

61. Porto Rico.—^Martinez v, Paul 
Taylor Brown Co., 6 Porto Brco 
Fed. 435. 
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Premature filing or delivery. Under a statute re- 
quinng the filing of a memorandum or bill of costs 
within a specified time after notice of decision of 
the court, the memorandum or bill should not be 
filed before the decision, nor prior to notice of de¬ 
cision,and a bill prematurely filed will ordinarily 
be stricken from the files.®^ According to some cas¬ 
es there is a premature filing where the cost bill 
is filed before the findings and judgment are filed. 
According to other cases, however, a distinction is 
made between the decision and a formal judg¬ 
ment,®® and It has been held that the order of the 
court granting a nonsuit, and not the formal judg¬ 
ment of dismissal, is the decision contemplated by 
the statute, so that a bill of costs filed in due time 
after making such order, but before the entry of 
such formal judgment, was not premature ®'7 Furth¬ 
ermore, under a statute providing for the filing of 
a statement of costs within a specified time after 
the judgment, an allowance of costs or refusal 
to strike the cost bill has been upheld on the ground 

ea. Utah —^Houghton v. Barton, 165 i 
P 471, 49 Utah 6X1 j 

T« in«.g - prior to tnafring and entering 
decision 

The filing of a hill of costs after 
the receipt by the attorney for the 
successful party of a letter from the 
trial judge indicating that the judg¬ 
ment would be in favor of such par¬ 
ty, but before the findings of fact, 
conclusions of law, and Judgment 
were made and entered, was prema¬ 
ture —Smith V. Paris-Kesl Constr. 

Co, 150 P. 25, 27 Idaho 407—16 C. 

J p 182 note 86. 

63. Costs not taxable 
Costs may not be taxed on mem¬ 
orandum filed prior to notice of de¬ 
cision—Crawford v. Inglin, 258 P. 

541, 44 Idaho 663. 

64. Cal—Gale v, Dixon, 267 P. 342, 

91 C8l1.App 529. 

Utah—^Houghton v. Barton, 165 F 
471, 49 Utah 611. 

15 C J. P 182 note 38. 

65. Cal—Sellick v De Carlow, 80 P. 

795, 95 Cal 644—^Abney v Belmont 
Country Club Properties, 279 P. 

829, 100 CalApp. 12—Gale v. Dix¬ 
on, 267 P 342, 91 CalApp. 629 

ea Idaho.—^Toung v. Washington 
Water Power Co, 228 P. 828, 89 
Idaho 539 

67. Idaho —Young v, Washington 
Water Power Co., supra 
6a Wash —Greene v. Union Pac 
Stages, 45 P.2d 611, 182 Wash 
143—Snider v. Wright, 192 P. 923, 

112 Wash 636 
15 C.J p 182 note 36. 

69. Or.—Siuslaw Timber Co. v. Bus¬ 
sell, 178 P 214, 91 Or. 6. 

TO. Cal.—Grifllth v. Welbanks 
Co., 147 P. 986, 26 CalApp. 477. 


that there was no prejudice to the party who was 
charged with costs, where the cost bill was filed be¬ 
fore judgment was entered but after the trial judge 
had announced his decision.®® Under a statute pro¬ 
viding for filing of a statement of costs within a 
specified time after the rendition of judgment, it 
has been held that a cost bill filed before judgment 
was entered may be the basis of a judgment for 
costs and disbursements.®® 

It has been held that by appearing and objecting 
to a cost bill on the merits the objection that it was 
prematurely filed is waived, as shown infra § 291. 

c. Service 

There must be due compliance with a provision of a 
statute or rule of court as to service of the memorandum 
or bill of costs on the adverse party. 

Under some statutes or rules of court the memo¬ 
randum or bill of costs must be served on the op¬ 
posite or adverse party ^0 A statute of this type is 

by some rules of court—Johnson v. 
Curtis, 8 3SrW. 489, 61 Wis 696 

Service of bill of costs after taxa¬ 
tion 

Comp St Suppl 1930 S 74—70 a (2), 
permitting taxation of costs without 
notice in the first instance, but pro¬ 
viding for the service immediately 
thereafter of the bill of costs on the 
attorney of an adverse party who 
has appeared is, in respect of the 
provision for service, directory mere¬ 
ly, and the evident purpose of such 
provision for service is to require 
an adjudication, with reasonable 
promptness, of the fairness of the 
costs so taxed without notice—^Kns- 
teller v First Nat. Bank, 197 A. 17, 
119 N.JLaw 670 
Xa Oregon 

(1) Under Bellinger & C Comp L 
S 568, as amended by L 1903 p 209, 
OrL.1920 § 669, Code 1930 § 7-609, a 
statement of disbursements if filed 
with the clerk within five days aft¬ 
er the rendition of judgment or de¬ 
cree need not be served on the ad¬ 
verse or any party.—^Bgan v North 
American Doan Co., 76 P 774, 77 P. 
392, 45 Or. 131—16 CJ. p 177 note 
43 Cc] (1) 

(2) On the other hand, if not 
filed within five days, the statute 
requires its service on the adverse 
party whether he has appeared or 
not.—^Miller v. Shute, 107 P. 467, 
65 Or 603—16 C J. p 177 note 43 [c] 
(2) (3) 

(3) Where service is required, 
proof of service should be indorsed 
on, or attached to, the cost bill— 
Miller v • Shute, supra. 

(4) The authority of a Justice of 
the peace to render judgment for 
costs and disbursements without the 
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Idaho.—Crawford v. Inglin, 268 P 
541. 44 Idaho 663 

Pa—Phsher v Allen, 21 A 672, 141 
Pa 626, 28 WklyNC 8—McKeown 
V. Kosenthal, 97 Pa Super. 271 
15 C.J p 177 note 43, p 181 notes 
18-20. 

Tastlce’s oonxt 

Under PractAct S 836, as amend¬ 
ed by St 1913 p 365, Comp D1929, § 
9325, sezwice of a memorandum of 
costs on the adverse party in siccord- 
ance with the statute is indispensa¬ 
ble in order that the matter of costs 
may be considered by a justice of 
the peace or included in the judg¬ 
ment, except as to those fees special¬ 
ly excepted by the statute—State v. 
Justice of Peace of Lake Tp, Persh¬ 
ing County, 223 P. 821, 47 Nev. 369 

Service by mall 

(1) It IS incumbent upon one who 
attempts to make service of mem¬ 
orandum or bill of costs by mall to 
show that case is one in which such 
service is permitted and that statuto¬ 
ry mode has been followed—^Holmes 
V. Anderson, 266 P 1010, 90 CalApp 
276 

(2) Service Insufficient—Thompson 
V. Brannan, 18 P 783, 76 Cal 618— 
Holmes v Anderson, supra. 

Service with notloe of taxation 

(X) Under St. § 27110 providing 
for taxation of costs on notice, costs 
cannot be taxed without service of 
cost bill, even m equity case, where¬ 
in under St. S 271 02(2) costs not 
exceeding one hundred dollars may 
be allowed to successful party in 
court's discretion—^Luebke v City of 
Watertown, Wis, 284 NW 619 
(2) The service of a copy of the 
I proposed bill of costs with the no- 
I tice of taxation has been required | 
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construed liberally with a view to effect its object 
and promote justiceJi 

The time for service depends on the terms of the 
governing statute or rule of court, *^2 ^s, for example, 
provision for service within a specified time after 
judgment,73 after the verdict or notice of the deci¬ 
sion of the court,or after the verdict, or, in case 
of a trial without a jury, after notice of the entry 
of judgment.75 Some statutes of this type do not 
require that service shall be made before the memo¬ 
randum of costs IS delivered to the clerk.76 

These statutes are in general mandatory,77 and, 
according to some cases, service of the memoran¬ 
dum or bill on the opposite or adverse party is juns- 
dictional.78 The fact that the adverse party has no¬ 
tice that a bill of costs has been filed does not con¬ 


stitute service within the meaning of such a stat- 
ute.79 

By failing to serve the memorandum or bill of 
costs within the prescribed period, in general the 
party otherwise entitled to costs waives or loses his 
right thereto,80 and such failure is ground for 
striking the memorandum or bill on motion.^i 

While, under some statutes, the court may extend 
the time for service, 82 it is necessary that the order 
extending the time shall be made during the period 
within which the memorandum or bill might origi¬ 
nally have been served and an order made there¬ 
after is void.83 

Under some statutes service should be made on 
the attorney for the adverse party 84 It has been 


cost bill having been served has been 
recognized—Groyen v. Tracy. 186 P 
584. 94 Or. 216 

71- Mont —State v. District Court 
of Fourteenth Dist an and for 
Wheatland County, 284 P. 125. 86 
Mont. 368. 

73. Xn. FennsylTaiila 

(1) In Court of Common Pleas 
Rules, rule 146, the provision for 
sexrvlce of the bill of costs on the 
other party has been regarded as 
parenthetical, and the rule Is to be 
construed with rule 69 of such court, 
hence a bill of costs was served In 
time where it was served within for¬ 
ty-eight hours after it was filed not¬ 
withstanding It was not served until 
Snore than four days after trial — 
McKeown v. Rosenthal, 97 P8u Super 
271 

(2) Service was regarded as suffi¬ 
cient under Philadelphia Court Rules, 
rule 14 § 2. Rule Book p 69, where a 
copy of the bill of costs was mailed 
on the fourth day after trial and 
was received the following day — 
Campbell v. Clay, 18 Pa,Dist. 418. 

73. la. Oregon, under Or Li.1920 S 
669, Code 1930 $ 7-609, a cost bill 
which is filed more than five days 
after the rendition of judgment is 
served in time where it is served be¬ 
fore the first day of the next regular 
term.—J. D. Lalture Equipment Co, 
V Grueudler Patent Crusher & Pul¬ 
verizer Co., 289 P, 1067, 133 Or. 421 

JA Wajdilngton, under Remington 
Code 1916 S 482, providing that the 
cost bill shall be served withm ten 
days after judgment, means within 
such period after filing of Judgment 
—Thompson v. Seattle Park Oo., 162 
P. 994, 94 Wash. 539. 

74. XJ.S,—^Schofield v. Baker, D.C 
Wash, 242 F. 667. 

Mont.—State v. District Court ot 
Fourteenth Diet, in and for Wheat¬ 


land County, 284 P. 126. 86 Mont.' 
358 

15 C J p 178 note 69 [b] 

Service m time 

Questions as to what constitutes 
‘'decision" or "notice" of decision are 
also considered, in connection with 
questions as to time of filing a 
memorandum or bill of costs, in the 
preceding subdivision. 

U S —Spoor V. Riverside County, C 
CCal., 113 P. 26 

Mont—^McDonnell v Hufflne, 120 P. 

792, 44 Mont. 411. 

XU Oallfomla 

(1) Code CivProc. { 1033. in an 
earlier form, contained a provision in 
accordance with the text—Griffith v 
Welbanks & Co., 147 P 986, 26 Cal 
App 477—15 C J. p 178 note 69 [b] 

(2) Service In time—Whiting v 
Squeglia, 232 P. 986, 70 Cal App. 108 
—Smith V. Ross, 207 P. 66, 67 Cal. 
App. 191 

<3) Knowledge of decision by the 
party entitled to costs was sufficient 
to start the statutory period for 
service, even though he received no 
written notice.—Holmes v. Anderson. 
266 P 1010. 90 CaLApp. 276. 

75. Cal—Sepulveda v. Apablasa. 77 
P.2d 626, 26 Cal.App.2d 381 

78- Mont.—^State v. District Court 
of Fourteenth Judicial Dist. in and 
for Wheatland County, 284 P. 126, 
86 Mont. 358. 

77. CaL—Griffith v. Welbanks St Co, 
147 P. 986. 26 CaLApp. 477 

Idaho.—Steensland v. Hess, 136 P 
1124, 26 Idaho 181. 

78. Idaho.—Steensland v. Hess, su¬ 
pra. 

irature of statutory provisloaL and ef. 
feet of iLOUoompliaiLoe 
<1) The service of a memorandum 
of costa IS Jurisdictional, the claim 
of a party to any costs exists as 
an enforceable claim only after com¬ 
pliance with the statute, and a 
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judgment for costs is void where a 
memorandum has not been served 
on the opposite i)arty in accordance 
with the statute.—Riddell v. Har¬ 
rell, 12 P. 67, 71 Cal 264 

(2) An item of costs was errone¬ 
ously inserted in judgment where no¬ 
tice was not given to defendants and 
there was no previous serving and 
filing of a memorandum of costs in 
accordance with Code Civ Proc S 
1033, as amended by St 1933, p 1902 
—Sepulveda v Apablasa, 77 P2d 626, 
26 Cal App 2d 381 
Zomitatloii on power of court 
The applicable statute, now em¬ 
bodied in Code 1930 $ 7-609, is a 
limitation on the power of the court 
to allow disbursements, and, in the 
absence of compliance with the stat¬ 
utory requirement, a judgment for 
disbursements is void —Miller v 
Shute, 107 P 467. 55 Or. 603. 

79- Idaho—Steensland v. Hess, 136 
P. 1124, 26 Idaho 181 
16 C J p 178 note 61 [a] 

80. Cal—Sepulveda v Apablasa, 77 
P 2d 526, 26 Cal App 2d 381—Coast 
Electric Service v Jensen, 295 P. 
346, 111 Cal App. 124—Holmes v 
Anderson, 265 P 1010, 90 CaLApp 
276—Griffith v. Welbanks Sc Co., 
147 P. 986, 26 Cal App. 477 

81. Cal —Coast Electric Service v 
Jensen, 295 P 346, 111 Cal App 
124—Holmes V. Anderson, 265 P 
1010, 90 CaLApp 276—Griffith v 
Welbanks & Co., 147 P. 986, 26 Cal 
App 477. 

Mont—Gervais v. Rolfe, 187 P. 899, 
67 Mont. 209 

82. Cal—Belby v Santa Cruz Coun¬ 
ty Super. Ct, 70 P. 1024, 138 Cal 
61—Coast Electric Service v Jen¬ 
sen. 295 P 346, 111 Cal App. 124. 

83. Cal —Coast Electric Service v. 
Jensen, supra 

84. In Nevada, in the case of a non¬ 
resident corporation, service of a 
copy of memorandum of costs pro- 
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§,279 


held that the fact that the attorney on whom a 
bill of costs IS served is a nonresident does not in¬ 
validate the service where he has appeared general¬ 
ly on behalf of his client.S5 

Premature service. Service of a bill of costs be¬ 
fore there is a decision in the case is not a sub¬ 
stantial compliance with a requirement for service 
within a specified time after notice of the deci¬ 
sion,and, in connection with a premature filing of 
the bill, is ground for striking the bill on mobon.®'^ 

Premature service has, however, been regarded 
as a mere irregularity which does not render a judg¬ 
ment for costs void on its face,®® and the view has 
been taken that the party charged with costs waives 
such irregularity by failing to make a motion to 
strike the bill, as shown infra § 291. 

It has been held or recognized that service is not 
premature notwithstanding it occurred before the 
filing of the decision®® or of the judgment 

§ 280 . ■— Form and Requisites 

a. General considerations 

b. Setting forth items 

a. General Considerations 

The tendency of the courts Is to uphold a cost bill 
If the language used therein permits. 


There is an apparent tendency on the part of the 
courts to uphold the sufficiency of cost bills if this 
may be done consistently with the language used in 
the bills 

The attempted reservation of the right to insert 
in the bill of costs an expected extra allowance has 
no proper place in such bill where taxation of such 
extra allowance is not required.®® 

b. Setting Forth Items 

In the absence of statutory exception, Items of costa 
or disbursements should be set forth In the memorandum 
or bill of costs, and should be itemized In due form. 

In general no item of costs or disbursements not 
set forth in the prescribed memorandum or bill of 
costs will be allowed,®® except where the statute pro¬ 
vides that specified items need not be included m 
the memorandum.®^ 

Subject to certain limitations or qualifications 
recognized in some cases,®® in general each item 
should be set forth separately®® and the amount of 
each Item should be stated.®^ Failure strictly to 
follow a statutory provision that disbursements shall 
be stated in detail does not, however, necessarily 
defeat the right to costs.®® 

The bill of costs should contain only items which 
the claimant has paid or is liable to pay,®® although 


vided for hy Rev.L. S 5387, Comp L. 
1929 8935, should be made on the 

attorney for such corporation and 
not on Its resident agent—^Radovich 
V. Western Union Tel Co, 136 P. 920, 
136 P. 704, 36 Nev. 341. 

85. Idaho —Cleland v McLaurin, 
232 P. 671, 40 Idaho 871. 
sa Utah.—^Houghton v. Barton, 165 
P. 471, 49 Utah 611 

87. Utah—^Houghton v. Barton, su¬ 
pra. 

88. Cal—Combs v Eberhard, 7 P. 
2d 338, 120 CalApp. 25 

88. Idaho,—Hams v.. Chapman, 5 
P 2d 733, 61 Idaho 283 

90. Wash—^Kane v. Kane, 77 P. 842, 
36 Wash. 617 

91. Abbz 0 vlation« 

An objection that the cost bill Is 
unintelligible because of abbrevia¬ 
tions therein should not be sustain¬ 
ed if It can nevertheless be under¬ 
stood by the court or the officer tax¬ 
ing ihe costs.—^Myers v. Shoneman, 
90 lU. 80. 

Fencon for whom costs claimed 

Tho use of attorney’s name in body 
of cost bill been regarded mere¬ 
ly as an identification of charges for 
services rendered by attorney, and 
not as ^ claim that attorney’s fees be 
made payable to him —^Riverside 
County V. Brown, 87 P.2d 60, 30 Cal 
App 2d 747. 


98. NT.—O’Hara v Uerschug, 282 
NTS 6, 166 Misc. 454 

93. Cal—^Hotchkiss v Smith, 41 P 
304, 108 Cal 286—McKinney v 
Roberts, 8 P. 3, 2 Cal Unrep Cas 
532. 

Neb—German Ins Co v, Eddy, 56 
N.W. 1078, 87 Neb 461. 

94. Mont.—Butte First Nat Bank v. 
Boyce, 88 P. 829, 15 Mont 162. 

Justice of the peace 

Under PractAct § 886, as amended 
by St 1913, p 366, Comp L1929, § 
9325, justice’s fees may be taxed 
and included in the judgment, with¬ 
out being Included in the mem¬ 
orandum of costs—State v Justice 
of Peace of Lake Tp., Pershing Coun¬ 
ty, 223 P. 821, 47 Nev. 869. 

95. Idaho—^Berry v. G V. B. Min. 
Co, 61 P 746, 5 Idaho 691. 

16 C J, P 179 note 82. 

96. Mich.—Genesee County Sav Bank 
V Ottawa Cir Judge, 20 N.W, 63, 
64 Mich 306 

16 C J P 179 note 83. 

Taking oaths 

Where defendant’s bill of cost 
merely stated ’’oath to two docu¬ 
ments, ?1 00,” court was unable to 
determine whether such item was 
taxable or not and therefore dis¬ 
allowed it—Gallon Iron Works & 
I Mfg Go. V Beckwith Machinery Co., 
iDCPa., 26 F.Supp 691. 
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iB. Ziouislaiia 

Where, under Judgment of appel¬ 
late court, plsjintifCs in the action 
were liable for costs incurred by 
them and interveners were liable for 
costs incurred by them, the rule of 
defendant to tax costs was properly 
dismissed in view of the fact that 
he had failed to itemize the costs 
which plaintiffs and interveners were 
respectively obligated to pay —^Br- 
skine v Gardiner, 123 So. 119, 168 
La 672. 

97. Or.—Cross v. Chichester, 4 Or. 

114. 

S& Zn. WMihiugtou 

(1) In applying the above rule 
the view was taken that the right 
to a proper item was not defeated 
merely because it appeared in the 
cost bill in a lump sum under the 
general heading of "sheriff’s fees.”— 
Metropolitan Bldg Co v Curtis Stu¬ 
dio of Seattle, 244 P 680, 138 Wash. 
381 

(2) Premium on bond, required pri¬ 
or to issuance of writ of restitution, 
in action of unlawful detainer, was 
taxable, although not in cost bill and 
brought in late—^Metropolitan Bldg. 
Co V. Curtis Studio of Seattle, su¬ 
pra 

99. Or —Crawford ▼. Abraham, '2 

Or. 168. 



20 C.J.S, 

it is not absolutely essential that the costs actually 
should have been paid, in the absence of some statu¬ 
tory requirement, it being sufficient that the party 
applying to have them taxed is liable therefor.i It 
has been held that the mere fact that a required or¬ 
der of court fixing the amount of a particular item 
IS not made until after the cost bill containing such 
Item IS filed does not render such inclusion im¬ 
proper, where such order is made before denial of 
the opposing partys motion for taxation by the 
court.2 

Witness fees. In general, in respect of witness 
fees, the items should be stated specifically.3 So 
the names of the witnesses should be given,^ and 
the fees of each witness separately stated.® 

The time during which the witness was in at¬ 
tendance should also be given,® and if mileage is 
asked, the distance traveled^ and the residence of 
each witness.® 

Questions as to affidavits and certificates in sup¬ 
port of the taxation of fees of witnesses or of 
charges for the attendance of witnesses are con¬ 
sidered in various aspects infra § 281, and as to 
witness fees as items of costs in general, supra §§ 
221-247. 

Fees for service of subpoena or process. Accord¬ 
ing to some cases to authorize recovery for service 
of subpoenas, the names and number of the persons 
on whom the subpoenas were served should be given 


§ 281 

and the distance traveled by the officer who served 
them.® The view has been taken, however, that a 
general item for a sheriff’s fee for service of sub- 
poenas^® or summons^^ is not necessarily insufficient, 
and It has been held that an objection to a general 
Item for sheriff’s fees and mileage is not well taken 
in view of the assumption that the sheriff made 
due returns on all process served and that there 
was evidence m the case of his fees and mileage, 
where a statute excepts disbursements to officers for 
services rendered from the requirement of itemiza- 

tion.i2 

§ 281 . -Affidavit, Verification or Certifi¬ 

cation 

A bill of costs should be duly verified or supported 
by affidavit where a verification Is provided for by stat¬ 
ute or rule of practice. 

In the absence of statute or rule of court re¬ 
quiring it, it IS not essential to verify the cost bill.^® 
Nevertheless a verification of an affidavit to the bill 
of costs IS frequently required, especially for charg¬ 
es and disbursements and other items which do not 
appear on the records and files of the court,^^ show¬ 
ing that they were necessarily paid or incurred.1^^ 

In some jurisdictions the attorney may make the 
verification!® where the affidavit shows that he has 
knowledge of the lacts,!^ but a process server, a 
clerk, or a stranger may not!* It has been held 


C08T8 


1. S.C.—^Lewis V Brown, 16 SC, 68 
—Howard v. Stent, 18 S C L 272. 

16 C J P 179 note 86 
In, BonlsiajLa 

In a rule to tax the costs on the 
party cast it Is not necessary that 
the party asking costs should allege 
that he has paid the'costs; it is 
sufficient that he is liable for them, 
especially when it appears that the 
clerk of court has already paid the 
costs, such as jury fees, etc—Claus- 
sen V Cumberland Tel, etc,, Co., 67 
So. 780, 130 La 143 

2. Cal.—Unwin v Barstow-San An¬ 
tonio Oil Co, 172 P 622, 36 Cal 
App 508. 

3. Alaska —Qualley v. Aitken, 4 
Alaska 291. 

4. 'Wis—Jones v Poster, 30 N.W 
697, 67 Wls. 296 

16 C J. p 179 note 89 

£. Tex.—^Houston, etc, R Co v. 
Jones, 46 Tex 133—Perry v. Bar¬ 
ns, 1 Tex.ACivCas. 5 478 

6. Idaho.—Stickney v. Berry, 62 P, 
924, 7 Idaho 303. 

16 C J p 179 note 91. 

7. Idaho—Stickney v. Berry, supra, 
16 C.J. p 179 note 92. 


8. Alaska —Qualley v. Aitken, 4 
Alaska 291 

15 C J p 180 note 97. 

9. Pa—^Baumgardner v. Shoff, 2 Del. 
Co 76 

16 C J p 180 note 4. 

10. Mont—^Dewell v. Northern Pac. 
Ry. Co, 170 P. 763, 64 Mont. 360— 
Brande v. Babcock Hardware Co., 
88 P 949, 86 Mont. 266, 119 Am S. 
R. 845. 

11. Wis—Theresa Viillage Mut. P 
Ins. Co v. Wisconsin Cent R. 
Co, 128 NW 103, 144 Wis 321. 

15 C J. p 179 note 82. 

12. Mich—Jones v. Antrim Circuit 
Judge, 193 NW 873, 223 Mich. 
141. 

13. Porto Rico —Martinez v. Paul 
Taylor Brown Co, 6 Porto Rico 
Ped 435 

16 C J. p 180 note 10. 

14. ITS—Jerman v. Stewart, CC. 
Tenn., 12 P 271. 

Or—State v Ganong, 184 P. 233, 98 
Or. 440. 

15 CJ p 180 note 11. 

TTnswozn '8tatMneii.t 

(1) A mere unsworn statement of 
costs, offered at trial of rule to tax 
interest and costs, was insufficient to 


show correctness of Itemized bill for 
costs or payment thereof by plaintiff, 
and hence costs could not be allowed. 
—Breeland v R’eiiner, La App., 174 
So. 678 

(2) Unsworn bill of sherifTs costs 
was not sufficient—Cousin v. Ken¬ 
ner, 1 La App 713. 

Bzxoxieons statement of venae 
Overruling of objection to form of 
affidavit attached to cost bill was not 
abuse of discretion, although venue 
was incorrectly stated in venflcation. 
—^Mettler v. Peabody Engineering 
Corporation, CCA Cal., 77 P2d 66, 
affirmmg, DC., 56 F2d 184 

15. Or—Cross v. Chichester, 4 Or. 
114. 

15 C.J p 180 note 12. 

VezULcatlon held sufficient 
Cal—Stafford v Hill, 217 P. 766, €3 
Cal App. 16. 

Or—Coker v Richey, 204 P 947, 104 
Or 14. 

le. Mont.—Hoskins v. Northern Pac. 

R. Co.» 102 P. 988, 89 Mont, 394. 

15 C.J p 180 note 13. 

17. Anz—^Weigel v Hohn. 89 P.2d 
933, 45 Anz 81. 

18 . Pa—Lam v Philadelphia Repiiif 
Transit Co, 20 PaDist 783, 

15 C J. p 181 note 14. 
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that an ajBSdavit filed with a bill of costs need not 
be made by the attorney of record in person.i^ 

Questions as to evidence generally on a taxation 
of costs are considered infra § 285, and as to evi¬ 
dence on retaxation, infra § 288. 

Witness fees and charges. Witness fees have 
been regarded as disbursements within the meaning 
of a statute requiring verification of disburse¬ 
ments ^0 Affidavits in support of the taxation of 
fees of witnesses or charges for attendance of 
witnesses must show the facts which authorize such 
taxation as hereinafter shown Under some stat¬ 
utes or rules of practice, where it is sought to tax 
charges for the attendance of witnesses, a support¬ 
ing affidavit should state or show the name of the 
witnesses,22 the time during which each witness 
was in attendance,and, if mileage is asked, the 
distance traveled^^ and the residence of each wit- 

ness.26 

Under some statutes or rules of practice, the affi¬ 
davit or verification should, under some circum¬ 


stances, show that the witnesses were material and 
necessary, or, at least, that the claimant believed 
them to be material and necessary,28 or that the 
testimony of the witness was material and that his 
oral examination was important and desirable, in 
case the witnesses lived beyond the reach of an ordi¬ 
nary subpcena.27 If a party claims witness fees 
for his attendance as a witness, his affidavit that he 
attended solely as a witness should be required in 
addition to any other proof, as no one but he can 
swear positively that he was not attracted to the 
trial by his interest in the case.28 

If required by statute or rule of practice, an affi¬ 
davit must be made showing that witness fees have 
been,23 or will be,20 paid, but an affidavit which 
complies with the rule is sufficient, although it does 
not state in terms that the fees of the witnesses have 
been actually paid.3i ^ 

Under some statutes or rules of practice, charges 
for the travel and attendance of witnesses may not 
properly be taxed in the absence of a required cer¬ 
tificate of travel and attendances^ or of a required 


19- N J —Sevlesruo Holding- Corpo¬ 
ration V American Equitable As- 
sur Co, 165 A. 729, 11 N J Misc. 
834. 

15 C J P 180 note 13 [c] 

2a SC—Mitchell v. Barrs, 41 SE 
962. 64 S C. 197. 

21. N.T—Lawson v HiU, 20 N.T S 
904, 66 Hun 288. 

16 C.J p 179 note 93 

22. NY—Ehle v. Bingham, 4 Hill 
595. 

15 C J p 179 note 89. 

23. NY.—Topken v Cunard S S 
Co, 88 NYS 894, 48 Misc. 676 

16 C.J P 179 note 91 i 

24. Wis —^Leonard v Bottomley, 246 
NW 849, 210 Wis. 411, followed in 
245 NW. 852, 210 Wis 420, and 
245 NW. 853, 210 Wis. 421. 

15 C.J. P 179 mote 92. 

25. Mich—JefCrey v. Hursch, 26 N. 
W 176, 27 NW. 7, 58 Mich 246. 

16 C J. p 180 note 97 

2a NY.—^Hioks V. Brennan, 10 Abb 
Pr. 304—Dean v. Williams, 6 Hill 
876. 

15 C J. p 179 note 94. 

‘Witnesses not swoxn 

(1) It has been held that If the 
witnesses were for any cause not 
sworn and an allowance of their fees 
was objected to, there must be an 
affidavit stating facts to show the 
necessity of having them in attend¬ 
ance—Osborne v. Gray, 19 N.W. 81, 
32 Minn. 53. 

(2) It has been held that a party 
is not entitled to have witness* fees 
included in his bill of costs as taxed, 
without an affidavit showing that the 
witnesses had been sworn on the 


trial, or, if they were not sworn, that 
their attendance had been obtained 
in good faith with expectation that 
their evidence would become mate¬ 
rial in the trial of the issues — 
Durant v. Abendroth, 1 N Y.S 638, 48 
Hun 16. 

Witness sworn and examined 

A verified statement alleging that 
a certain person necessarily attended 
as a witness, and that he whs sworn 
and examined, need not further show 
the necessity and materiality of his 
testimony—^Wills v. Lance, 43 P. 384, 
487, 28 Or 371 

Showing not necessary in first in^ 
stance 

In an early case In which 2 Rev. 
St. 644, 2d ed, § 7 was cited, the 
view was expressed that the ma^ 
teriality of witnesses need not he 
shown in the first instance, nor until 
the opposite party should have 
raised a suspicion that the wit¬ 
nesses were subpoenaed or otherwise 
called for the mere purpose of swell¬ 
ing the bill—^Willink v. Reekie, 19 
Wend , N.Y, 82. 

27- Or—^Luckey v Lincoln County, 
70 P 609, 42 Or 831. 

15 CJ p 180 note 95. 

2a NY —Bronner v. Frauenthal, 20 
HowPr. 365, 12 Abb Pr. 183. 

29 . XT S.—Chiatovich v Hanchett, C. 
CNev, 93 F 727, affirmed 101 F 
742, 41 CC.A, 648. 

S.C—Mitchell V. Barrs, 41 SJSl. 962, 
64 SC. 197. 

sa Ofilcera of corporate party 

Where a defendant corporation 
asks to tax as costs fees and mileage 
of Its officers summoned as witnesses 
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In the case, the affidavit must dis¬ 
tinctly show, not only that the wit¬ 
nesses have attended, but also that 
the fees have been or will be paid — 
Cheever v Pittsburgh, etc, R Co., 26 
NYS 829, 74 Hun 639 
31. ITS—Chiatovich v Hanchett, C. 

CNev, 93 F, 727, affirmed 101 F 

742, 41 CCA 648. 

32* Mass —^Ba.con v. Crandon, 16 

Pick. 79 

16 C.J p 180 note 96 
Certificate of clerk not Issued 

(1) Under the applicable statutes, 
prevailing party was not entitled to 
have witness fees taxed, where cer¬ 
tificate of allowance was not issued 
by clerk nor demanded by witness 
during term of court nor within five 
days thereafter, notwithstanding wit¬ 
ness made proper affidavit before 
clerk.—^Woodruff v. Bright, 166 So, 
390, 175 Miss 109. 

(2) Prevailing party was not en¬ 
titled to have witnesses fees taxed 
where witnesses merely appeared be¬ 
fore clerk and furnished statement of 
number of days they had attended 
court and amount of mileage to 
which they were entitled, but made 
no affidavit to such facts and no cer¬ 
tificates of attendance were issued 
by clerk during term of court nor 
within five days tihereafter.—Green 
V. Myrick, 171 So. 774, 177 Miss. 778. 
Time of filing 

Notwithstanding GenX.1923 c 346 
S 16 requiring the filing of the cer¬ 
tificate of a witness for his at¬ 
tendance and travel, on or before the 
day of rendition of judgment, m 
order to permit the taxation of fees 
m excess of one day’s attendance and 
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§ 283 


affidavit of the witness in that regard 38 It has 
been held, however, that the right of a party award¬ 
ed costs to include in his bill of costs and to re¬ 
cover, as disbursements, the fees of witnesses, in¬ 
cluding mileage, conferred by statute, is not de¬ 
feated by failure of witnesses to comply with a 
rule of court providing for the making and filing by 
all witnesses of an affidavit showing per diem and 
mileage.3^ 

Questions as to witness fees as items of costs in 
general are considered supra §§ 221-247. 

Cost of documents. Items for copies of docu¬ 
ments cannot be allowed without a required affidavit 
that they were necessarily used or obtained for 

use.35 

Fees of referee or master. Where opposition is 
made, on taxation of costs, to the disbursements 
for referee’s fees, the view has been taken that the 
charge should be supported by an affidavit showing 
the number of days spent in the business of the 
reference and that they were so spent necessarily.36 
The general affidavit of disbursements or a mere 
certificate by the referee to the number of sittings 
has been regarded as insufficient.37 

§ 282. -Amendment 

In general the court may permit the amendment of 
a bill of costs which has been filed in time. 

Where the memorandum has been filed within 
the time limited, the court may on a proper show¬ 
ing allow It to be amended,®® and the amendment 
relates back to the date of filing of the bill of 
costs.®3 According to some cases, in order to au¬ 


thorize the court to permit an amendment to sup¬ 
ply additional facts to support items in the original 
memorandum, it is not necessary to make a show¬ 
ing of inadvertence, surprise, or excusable neg- 
ItctAO 

If a bill of costs is filed which does not comply 
with the statute, and within the time allowed by 
law a second one is filed in proper form, costs are 
properly taxed under the second bill, the action of 
the court being equivalent to the allowance of an 
amendment,and it has been held that, even though 
the applicable statute makes no provision for 
amending a defective bill actually filed, a second 
bill filed after the bill originally filed has been 
stricken for want of venfication and within the 
statutory period, may be the basis of taxation ^2 

§ 283. Objections to Taxation or Items 

There should be due compliance with applicable stat¬ 
utes or rules of practice In making objections to taxa¬ 
tion or to the items contained in the bill of costs. 

On application for taxation of costs the support¬ 
ing proof is not necessarily conclusive and the ad¬ 
verse party or other person having an interest in re¬ 
ducing the amount may present contravening proof, 
as shown infra § 285. The mode of stating objec¬ 
tions to taxation, if not prescribed by statute, is a 
matter of practice to be regulated by the court in 
which the objections originate;^® but if the mode 
is prescribed by statute, the statutory requirement 
must be complied with or the objections will be un¬ 
availing.^^ 

Where the statute provides that objections for 
allowance of costs must be made within a designat- 


travel, certificates of witnesses for 
fees in excess of one day’s attend¬ 
ance at court filed before actual en¬ 
try of Judgment after remand by 
the supreme court for the entry of 
Judgment, but later than date er¬ 
roneously inserted in record when 
Judgment was entered below, au¬ 
thorized allowance of such fees, 
where clerk of supreme court en¬ 
tered date of supreme court decision 
ordering Judgment one month earlier 
than actual decision and clerk of 
trial court entered Judgment as of 
such erroneous date.—Ricci v. Mat- 
teodo, 170 A 65, 54 HI. 123. 

33. Jdiss —Cohn v. Woods, 68 So, 
221, 105 Miss 716. 

, 15 CJ. p 180 note 96. 

Xees or charges not paid 
Witness fees or charges which 
have not been paid by the party seek¬ 
ing to tax them were not taxable, in 
the absence of affidavit of the wit¬ 
nesses as to their attendance and 
mileage; the affidavit of counsel for 
claimant was not sufficient.—Ather¬ 


ton V Atlantic Coast Line R Co, 64 i 
S E 411, 82 S C. 474—15 C.J. p 180 
note 96 [a]. 

34. Mont—^Patterson v. Law, 254 
P 412, 78 Mont. 221 . 

36. Mich —^Duncombe v. Richards, 
11 N.W. 186, 47 Mich. 646—Max¬ 
well V Bay City Bridge Co, 61 N. 
W 963, 42 Mich 67 
NT—Adams v Ward. 6 How.Pr. 
288. 

36. NY—^Brown v. Windmuller, 36 
N.T Super 75, 14 Abb Pr.,N.S . 869. 

37. NT.—^Brown v Windmuller, su¬ 
pra 

38. Mont.—^Neary v. Northern Pac. 
R. Co, 110 P 226, 41 Mont. 480. 

15 CJ p 182 note 40 
Motion to tax opposite party’s costs 
The trial court may allow such 
amendments to a cost bill as ap¬ 
pear just and necessary where the 
party liable for costs has moved for 
taxation of his opponent’s costs in 
view of Code Civ Proc S 473, for¬ 
merly PractAct I 68.—^Puppo v. 
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Larosa, 230 P. 440, 194 Cai 721— 
Burham v. Hays, 3 Cal 115, 58 Am. 
D. 389 

39. Cal.—Galindo v. Roach, 62 P. 

697, 130 Cal 389—^Burnham v. 

Hays, 3 Cal 116, 58 Am.D 389. 

40. Mont.—^Neary v. Northern Pac. 
R. Co, 110 P. 226. 41 Mont. 480. 

41- Utah—Smith v. Nelson, 65 P. 
485, 23 Utah 612. 

42. Wash.—^Nowogroski v. South- 
worth, 170 P. 1011, 100 Wash. 336. 

43. Minn—^Davidson v. Lamprey, 17 
Minn 32. 

44. In. Oregon 

(1) The rule stated in the text 
has been recognized -i—State v. Ga- 
nong, 184 P 283. 93 Or 440. 

(2) Objections to a cost bill must 
point out particularly the errors 
therein.—L Latture Equipment 
Co V. Gruendler Patent Crusher & 
Pulverizer Co, 289 P. 1067, 138 Or. 
421 

15 C.J. p 183 note 53 [aj. 
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ed time, a noncompliance with the requirement op¬ 
erates as a waiver or loss of the right to object, 
which will not be considered in the absence of a 
reasonable excuse for not making the objections in 
time.^® The filing of a counter affidavit in response 
to objections to the cost bill waives the right to in¬ 
sist that such objections were not filed in time.^*^ 
Exceptions to items, filed after the time fixed m a 
controlling order of court, are ineffective^® The 
mere fact that there has been considerable delay m 
filing objections after the bill of costs was filed has 
been regarded as insuflSaent; under some court 
rules, to defeat the right to object to charges for 
the expenses of a constable, where the successful 
party failed to comply with a rule providing for 
service of notice of the time and place of taxa¬ 
tion.'*® 

Where notice of the objections must be given the 
opposite party, no other objections than those speci¬ 
fied will be considered.®® Exceptions to a bill of 
costs, which have been withdrawn, will not be con¬ 
sidered Exceptions to the bill of costs go to 
specific errors in the items charged and do not test 
the general liability of the party.®^ 

In some jurisdictions the objections must be veri- 
fied.68 

Questions as to time for, and, sufficiency of, a 


20 C.J.S. 

motion or application for retaxation of costs are 
considered in detail infra § 288. 

§ 284. Hearing and Determination 

In general a party has the right to be heard as to 
costs. Subject to the limitation that he must proceed 
in accordance with the judgme'nt awarding costs and 
with the applicable statute, the taxing officer, acting 
within the scope of his ministerial power, may in general 
determine whether or not items claimed are taxable A 
bill of costs taxed by the taxing officer has, m a sense, 
the effect of a judgment until such time as the court, 
in a proper proceeding, adjudges that the items were 
improperly taxed or that the amounts are erroneous. 

Generally speaking a party is entitled to be heard 
on the question as to costs.®^ 

The taxation of costs is the performance of a 
ministerial duty by the taxing officer, as shown su¬ 
pra § 271, governed by, and in accordance with, the 
judgment which he has no power to disregard,®® 
and the statutes which govern the right to costs ®® 
As otherwise stated, the taxing officer acts agree¬ 
ably to what the statute requires or to what, within 
Its discretionary powers, the court may direct.®*^ 

The sole duty of the taxing officer with relation 
to the costs is to ascertain and determine which 
Items of costs and disbursements the party present¬ 
ing costs for adjustment is entitled to.®® He has 
no power to decide whether any costs at all can be 
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45. Or.-^State r Hodgrln, 146 P 86, 
149 P. 630, T6 Or. 480 
Xn Vew 'Sroxk, in a comparatively 
early case, the view was taken that 
affidavits opposing- taxation should 
be presented to the taxing officer at 
the time of taxation —Comly v. New 
York, 1 NY.CivProo 306 
Xn Oregon 

(1) Under the applicable statute a 
party objecting to a bill of costs had 
live days from the date of filing the 
bill of costs to file objections there¬ 
to, and not five days after the first 
day of the next regular term.— 
Basin V. Wade, 84 P 887, 47 Or 
624. 

(2) Where, after service of cost 
bill defeated party filed objections, 
such objections should not have been 
disregarded because they were filed 
before successful party actually filed 
his cost bill, in the absence of a 
motion to strike the objections — 
Macleay Estate Co v Miller, 167 P. 
575, 85 Or. 623. 

410, Or—Hislop V Moldenhauer, 32 
P 1026, 24 Or 106—Walker v 
aoldsmith, 17 P 866. 16 Or, 161. 

47- Or.—^Hammer v Downing, 64 P. 
661, 66 P 17, 990, 67 P 30, 39 Or 
504 

48. Fa-^-CJornmonwealth v. Selznik, 
20 Pa.Co.-128. 


49. Xn Penimylrania, In a case in 
which It was claimed that It was too 
late to have an item for constable's 
charges incurred in a different ac¬ 
tion disallowed where the objecting 
party did not enter his objections for 
more than five months after the bill 
of costs was filed, the court said that 
Court of Common Pleas Buies, rule 
147, which required the filing of ex¬ 
ceptions within four days after serv¬ 
ice of the bill of costs must be read 
in connection with rule 146 which 
deals with bills of costs for attend¬ 
ance of witnesses, and it was held 
that the objectmg party could ques¬ 
tion the right to the costs involved 
m view of failure of the opposite 
party to comply with rule 148 re¬ 
quiring notice of the time and place 
of taxation —^Finn, Iffiand & Co v 
Sobel, 163 A 331, 107 Pa Super 81 
sa N J.—State v Allen, 26 N J Law 
145 

61. U S —Raffold Process Corpora¬ 
tion V Castanea Paper Co, D.C 
Pa, 25 FSupp. 593 

52. Pa—^Northern Coal, etc, Co. v. 
Burr, 22 Pa.Dist 784—^Yeagley v. 
Wenger, 6 LuzLegReg 119. 

53l Xn Oregon 

(1) A view in accordance with the 
text has been expressed without cit¬ 
ing OrL.1920 § 669, Code 1930 § 

I 7-609, which contains a provision for 
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verification —State v. Ganong, 184 
P 233, 93 Or 440 

(2) In an early case in which 
PractAct § 646 was considered, the 
view was taken that objections need 
not be on oath—Cross v Chichester, 
4 Or. 114. 

54, Wis—Luebke v City of Water- 
town, 284 NW. 619 
Searing safiLoient 

Where objections to the taxation 
had been made and passed on the 
objector had had his day in court, 
and was not entitled to be further 
heard as to the amount or validity of 
the costs, and judgment for costs 
was, therefore, properly entered 
without further notice to the ob¬ 
jector—Gaffey v. Mann, 91 P. 172, 
6 CalApp 712. 

65. Mich.—Smith v. Wayne Cir 
Judge, 99 NW 877, 136 Mich 668. 
15 CJ p 183 note 69. 

68. 111.—Gregg V. Crabtree, 33 Ill 
273—^Newman v. Greiff, 8 N.T Civ 
Proc 362 

57, Ill —Schmidt V. Johnson, 224 Ill 
App 291. 

58. NY—^Bailey v. Stone, 41 How. 
Pr. 846 

Pa —^Yeagley v Wenger, 6 Luz Leg. 
I Beg. 119. 

I 16 O.J. p 188 note 61. 
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given,®® and he can allow no items not claimed.®® 
While the view has been taken that, where no ob¬ 
jections to a statement of costs have been filed, the 
clerk has no discretion in allowing the items there¬ 
in contained,®! according to some cases, whether 
or not the taxation is opposed he should satisfy him¬ 
self that the items proposed for taxation are cor¬ 
rect,®® and that statutory requirements with regard 
to taxation are complied with,®® and he should dis¬ 
allow items which he discovers to be illegal,®^ 
or which were unreasonable or unnecessarily incur¬ 
red.®® Where the items of cost are prescribed by 
statute no other items than those prescribed can be 
allowed,®® nor can a greater amount than that au¬ 
thorized by statute be allowed.®*^ The fact, how¬ 
ever, that witnesses in the first instance reported to 
the clerk less mileage than they actually traveled 
does not prevent the clerk from taxing the correct 
amount, where, under the applicable practice, he 
has power to correct his original notation of mile¬ 
age if it was erroneous.®® 

The taxing ofl&cer must decide questions of fact 
raised by conflicting affidavits,®® 

If the statute requires the costs of the parties to 
be taxed and entered on the record separately it 
is improper for the taxing officer to enter up all 
the costs in one general fee bill.'^® 

Where, on granting a party^s motion for a refer¬ 
ence, the court refuses to allow the adverse party 
the costs of the term, and the latter neither ap¬ 
peals nor brings the matter before the court but 
acquiesces, he may not, on taxation of costs, ques¬ 
tion the discretion of the court as to such disallow- 
ance.7! 


While the taxation of costs is not an adjudication 
by the taxing officer, as shown supra § 271, ac¬ 
cording to some cases, a bill of costs taxed by the 
clerk has the authority of a judgment,"^® and stands 
as such until such time as the court on motion 
shall adjudge that the items taxed were improper 
or that the amounts thereof are too large.*^® In 
some jurisdictions, however, the taxation of a bill 
of costs does not settle the question as to liability 
for costs. 4 

An order of the clerk of court taxing costs 
against plaintiff in an attachment suit does not pre¬ 
vent a subsequent action against such plaintiff on 
the bond given to obtain the attachment. 

Rule to fax costs. In Louisiana the successful 
party may submit a rule to tax costs on the rec- 
ord,7® and the court may proceed in the trial of 
the rule in the absence of such party and his coun- 
sel.77 

The only issue presented in a proceeding by rule, 
after a party has been charged with costs by final 
judgment, is the ascertainment of taxable items of 
costs and the fixing of the amount, by the court, 
and the question as to the liability of such party 
for the costs when duly ascertained is not present- 
ed.*^® It seems, however, that, under certain cir¬ 
cumstances, in addition to the question as to the 
amount of the costs, the question as to liability for 
costs may be presented, as, for example, where li¬ 
ability depends on the construction or interpreta¬ 
tion of a prior judgment 

In a proceeding by rule in which the fee of an 
expert witness is involved, such witness may be 


59 . Pa—^Northern CoaJ, etc, Co. v. i 
Burr, 22 Pa,Dist 784—Yeagrley v. 
Wensrer, 5 Luz.Lteg-Reg- H®* 
eo. Ill.—Bryan v. Buckmaster, 1 Ill 
408 

ei. Or—Nicklm v Robertson, 42 P. 

993. 28 Or. 278, 62 Am S R 790 
69. Minn.—State ex rel Wrabek v 
TifCt, 240 NW 864, 355, 185 Minn 
108, citing Oorpns aPotHi. 

NY—Crosley v. Cobb, 37 Hun 271 

63. Ill—Gregg v. Crabtree. 88 Ill 
273 

N. Y —^Rogers V. Rogers, 2 Paige 
458 

64. Minn.—State ex rel Wrabek v- 
Tifft, 240 N.W. 854, 356, 185 Minn. 
103, citing Corpus Jnrln. 

16 CJ. P 188 note 66. 

66., N.Y—^Delcomyn v. Chamberlain, 
48 How.Pr. 409, affirmed 89 NY 
Super. 359 

ea tr.S.—^Tuck v. Olds, C C.Mich, 29 
F 888. 

Ala.—Hair y, TJogsau 10 Ala. 481. 


87. Ill—Gregg v. Crabtree, 33 HI 
278 

68. Wash —Fryar v. Hazlewood 
Holstein Farms. 166 P 1084, 97 
Wash 78 

69. NY—Crosley v. Cobb, 87 Hun 
271 

70w Neb —^Wallace v Flierschman, 
34 NW 372, 22 Neb 203. 

71. N.Y—^Hite V. Chittenden, 1 N, 
YLegObs 860 

72 . okl—Bierschenk v. Klein, 88 P. 
2d 371, 373, 183 Okl 494, quoting 
Corpus Juris. 

15 C J p 176 note 40. 

73. Okl.—^Bierschenk v Klein, 83 P 
2d 371, 378. 183 Okl 494, quoting 

Corpus Juris. 

Tex—^Beaumont Irr Co. v. De Laune. 
Civ App., 173 S W, 614. 

Bffeot of statute 

St 1981, 6 624, 12 StAnnot. 6 933, 
gives the ministerial act of the clerk 
in ta'giTig costs the force of a Judg¬ 
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ment until the costs as taxed by 
him are questioned hy motion — 
Bierschenk v. Klein, 83 P.2d 371, 183 
Okl 494. 

74. Correctness of biU 

After laying down the rule stat¬ 
ed in the text, the court said that 
taxation "merely raises the correct¬ 
ness of the bill as filed ”—Stewart v. 
Stevenson, 2 Pa.Dist & Co. 776 

75. S C.—^ETick Co v Deiter, 167 
SE 499, 168 SC. 289 

78. La.—^Nash v. Lococo, App., 183 
So 176. 

77. lA—^Nash v Lococo, suprsu 

78. La—^Wall v Rabito, 81 So, 382, 
144 La. 888—Nash v. Lococo. App.* 
182 So 176 

79. La—Wall v Rabito, 81 So. 882, 
144 La. 888. 

9 Q, x^a—^Bergeron v. Babin, 125 SOb^' 
318, 12 La.App. 89. 
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given,and he can allow no items not claimed.60 
While the view has been taken that, where no ob¬ 
jections to a statement of costs have been filed, the 
clerk has no discretion in allowing the items there¬ 
in contained,®! according to some cases, whether 
or not the taxation is opposed he should satisfy him¬ 
self that the items proposed for taxation are cor- 
rect,®2 and that statutory requirements with regard 
to taxation are complied with,®® and he should dis¬ 
allow Items which he discovers to be illegal,®^ 
or which were unreasonable or unnecessarily incur¬ 
red.®® Where the items of cost are prescribed by 
statute no other items than those prescribed can be 
allowe*d,®® nor can a greater amount than that au¬ 
thorized by statute be allowed®*^ The fact, how¬ 
ever, that witnesses in the first instance reported to 
the clerk less mileage than they actually traveled 
does not prevent the clerk from taxing the correct 
amount, where, under the applicable practice, he 
has power to correct his original notation of mile¬ 
age if it was erroneous.®® 

The taxing ofiicer must decide questions of fact 
raised by conflicting affidavits.®® 

If the statute requires the costs of the parties to 
be taxed and entered on the record separately it 
is improper for the taxing officer to enter up all 
the costs in one general fee bill 7® 

Where, on granting a party’s motion for a refer¬ 
ence, the court refuses to allow the adverse party 
the costs of the term, and the latter neither ap¬ 
peals nor brings the matter before the court but 
acquiesces, he may not, on taxation of costs, ques¬ 
tion the discretion of the court as to such disallow¬ 
ance.*^! 


While the taxation of costs is not an adjudication 
by the taxing officer, as shown supra § 271, ac¬ 
cording to some cases, a bill of costs taxed by the 
clerk has the authority of a judgment,*^® and stands 
as such until such time as the court on motion 
shall adjudge that the items taxed were improper 
or that the amounts thereof are too large.^® In 
some jurisdictions, however, the taxation of a bill 
of costs does not settle the question as to liability 
for costs.*^^ 

An order of the clerk of court taxing costs 
against plaintiff in an attachment suit does not pre¬ 
vent a subsequent action against such plaintiff on 
the bond given to obtain the attachment.*^® 

Rule to tax costs. In Louisiana the successful 
party may submit a rule to tax costs on the rec¬ 
ord,*^® and the court may proceed in the tnal of 
the rule in the absence of such party and his coun- 
sel.*77 

The only issue presented in a proceeding by rule, 
after a party has been charged with costs by final 
judgment, is the ascertainment of taxable items of 
costs and the fixing of the amount, by the court,’^® 
and the question as to the liability of such partj' 
for the costs when duly ascertained is not present¬ 
ed.*^® It seems, however, that, under certain cir¬ 
cumstances, in addition to the question as to the 
amount of the costs, the question as to liability for 
costs may be presented, as, for example, where li¬ 
ability depends on the construction or interpreta¬ 
tion of a prior judgment ®® 

In a proceeding by rule in which the fee of an 
expert witness is involved, such witness may be 


69. Pa—Northern Coal, etc, Co, v. 
Burr. 22 P».Dist 784—^Yeagley v- 
Wenger, 5 LiUZ.Lieg Reg. 119. 

60. Ill.—^Bryan v Buckmaster, 1 Ill. 
408 

61. Or.—^Nicklin v Robertson, 42 P 
993. 28 Or 278, 62 Am S R. 790 

62. Minn—State ex rel. Wrabek v 
TiJEtt, 240 NW 354, 366, 186 Minn 
103, citing Corpus Jarlk. 

NY—Crosley v. Cobb, 37 Hun 271. 

63. Ill—Gregg v. Crabtree, 83 Ill. 
273 

NY—Rogers v. Rogers, 2 Paige 
468 

64. Minn.—State ex rel. Wrabek v. 
Tifft, 240 N.W. 364, 866, 185 Minn 
103, citing Corpus Juris. 

15 C J p 183 note 66 

65. NY—^Delcomyn v. Chamberlain, 
48 How.Fr. 409, affirmed 39 NY. 
Super. 369. 

661 U.S.—Tuok V. Olds, C C.Mlch, 29 
F. 888. 

Ala.—Hair t. l^ogaii* 10 Ala. 481. 


67. Ill.—Gregg V. Crabtiee, 33 Ill 
278 

68 . Wash —^Pryar v. Hazlewood 
Holstein Farms, 165 P 1084, 97 
Wash 78 

69. N.Y—Crosley v. Cobb, 37 Hun 
271. 

70. Neb —Wallace v. Plierschman, 
34 NW. 372, 22 Neb. 203. 

71. NY—^Hite V. Chittenden, 1 N 
YLegObs 360 

72. Okl—^Bierschenk v, Klein, 83 P. 
2d 371, 373, 183 Okl. 494, quoting 
Corpus Juris. 

16 C J p 176 note 40. 

73. Okl—^Bierschenk v Klein, 83 P 
2d 371, 373, 183 Okl. 494, quoting 
Corpus Jorls. 

Tex—^Beaumont Irr Co. v. De Lraune, 
CivApp, 173 S.W 614. 

Hffoot of statute 

St 1931, 9 524, 12 St.Aiinot 9 933. 
gives the ministerial act of the clerk 
In taxing costs the force of a judg¬ 
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ment until the costs as taxed hy 
him are questioned by motion — 
Bierschenk v. Klein, 83 P.2d 371, 183 
Okl 494 

74. Correctness of bUl 
After laying down the rule stat¬ 
ed in the text, the court said that 
taxation “merely raises the correct¬ 
ness of the bill as filed “—Stewart v. 
Stevenson, 2 Pa Dist. & Co. 776- 

76. SC—Prick Co. v. Delter, 167 
SB. 499, 168 S.C 289. 

76. La—^Nash v. Lococo, App., 182 
So. 176- 

77- La.—^Nash v. Lococo, supra. 

78. La.—^Wall v Rabito. 81 So. 382, 
144 La 888—Nash v. Lococo. App.. 
182 So 176 

79. La.—Wall v. Rabito, 81 So. 882, 
141 La. 888. 

80. La.—^Bergeron v. Babin. 125 Sa 
318. 12 La-App. 89. 
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forced to appear and may be subjected to examina¬ 
tion and cross-examination. 81 

Judgment on a rule to tax costs is not a final 
judgment but is only incidental to the mam suit in 
which a judgment for costs has already been ren- 

dered.82 

§ 285. Evidence 

Items of costs claimed which are duly disputed must 
fn general be supported affirmatively by evidence or 
proof, but presumptions in favor of the correctness of a 
cost bill, prepared in accordance with the requirements 
of a statute or rule of court, are given effect. 

If items claimed are duly disputed the right 
thereto must be shown affirmatively by affidavit or 
otherwise to justify allowance,88 the rule has been 
applied to witness fees.84 

If objection to taxation is based on the prolixity 
of the papers taxed, the objecting party should fur¬ 
nish the taxing officer with the means of deciding 
the question, 8 5 Questions as to evidence in connec¬ 
tion with allowance of an attorney’s fee are consid¬ 
ered in certain aspects supra § 218. 


In some jurisdictions the pleadings must be sup¬ 
ported in the same manner as are pleadings in an 
action at law generally,86 and affidavits are not ad¬ 
missible to determine the issues raised by a cost bill 
and objections.87 In Louisiana, on a rule to fix and 
tax costs, the entire record may be considered by 
the court in fixing costs, even though such record 
IS not offered in evidence,88 and, in respect of the 
fee of an expert witness,' countervailing proof may 
be offered as to the value of his services.86 Ques¬ 
tions as to verification or affidavit in support of 
cost bills are considered in certain aspects supra § 
281. 

• 

Presumptions are in favor of the correctness of a 
cost bill, prepared m accordance with the require¬ 
ments of a statute or rule of court, if not contro- 
verted,86, except where it contains items which on 
their face appear to be incorrect.81 When the bill 
of costs conforms to the requirements of the stat¬ 
ute or rule of court and is verified, it,82 or the sup¬ 
porting affidavit,88 IS prima facie evidence that the 
items specified are properly taxable, and the bur¬ 
den IS on the party disputing its correctness to show 
that the items were improper.®^ The claimant’s 


81. La —Turner v Peoples Indus-1 
trial Life Ins. Co., App, 180 So 
435. 

82. La —Crichton v. Krouse, App , 
150 So. 443 

83. Cal—^Whitaker v Moran, 139 P 
901, 23 Cal App 758 

16 CJ. p 184 notes 74. 77, 78 
US—Hodftman v Atlantic Refining 
Co , D C Del, 8 P 2d 777 

84. KY—^Dowling v. Bush, 6 How 
Pr 410. 

15 C J p 184 note 76 
paalnre to examine under oath 
An attempted taxation of fees of 
witnesses was a nullity where none 
of the witnesses was examined un¬ 
der oath hy the court or the clerk 
as to the truth of the fee book en¬ 
tries —^Harbsti eet v Shipman, Mo 
App, 122 SW.2d 396. 

Mileage 

Where the question m controversy 
was as to whether or not a witness 
necessarily traveled the distance 
specified in the bill of costs it was 
proper lo exclude proof by the wit¬ 
ness that it had been his practice 
lo return home for his summer vaca¬ 
tion during past years—^Pirst Nat 
Bank v Coil, 267 P. 469, 79 Mont 
468 

Expert witness 

(1) Failure of an expert witness 
to present himself for cross-exam¬ 
ination on the trial of a rule to tax 
costs may warrant the refusal to 
tax as costs the fee of such witness 
— ^Dgan V. Hotel Grunewald Co., 66 


So 760, 129 La 163—Cutitto v Met¬ 
ropolitan Life Ins Co. La App, l'f2 
So 812 

(2) The court dismissed the rule 
in so far as the expert witness’ fee 
was concerned, as in the case of non¬ 
suit, on the theory that the question 
as to his right to a fee might be 
presented again—Cutitto v. Metro¬ 
politan Life Ins Co, supra. 

Witness fees as items of cost in 
general see supra §§ 221-247. 

85. NT—Waller v Harris, 7 Paige 
479, 

86. Or—Hill V Hill, 270 P 911, 128 
Or 177 

87. Or—^Hill V. Hill, supra, 

16 C J p 184 note 76 CaJ (4). 

88. La—^Barker v. Houssiere-La- 
treille Oil Co, 112 So 416, 163 La 
655—^Nash v. Lococo, App, 182 So 
176 

89. La —Turner v Peoples Indus¬ 
trial Ins Co., App, 180 So 435 

90. Mont —^King v. Allen, 73 P. 1107, 
29 Mont 6. 

Pa—Burrell v. Bolling, 20 Pa.Dist 
& Co 209. 

15 C J p 184 note 81 

91. Cal,—Miller v Highland Ditch 
Co, 27 P 636, 91 Cal 103 

Mont —Brande v A. L. Babcock 
Hardware Co., 88 P. 949, 35 Mont 
266, 119 Am SR 868—King v. Al¬ 
len, 73 P 1107, 29 Mont. 6. 

Burden, of proof 

If there Is an objection to an 
Item in the cost bill which does not 
on Its face appear to be a proper 
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charge, the burden Is on the party 
claiming costs to show facts to sus¬ 
tain such Item—Senior v Anderson, 
62 P. 663, 130 Cal 290—16 CJ. p 
184 note 82. 

92. Cal—^Ray v. Lankershim Grain 
Co, 207 P 601, 67 Cal App 467 

Mont—Gnhagan v Gugler, 62 P2d 
160, 100 Mont 699—Berry v City 
of Helena, 182 P. 117, 66 Mont 
122—Dewell v. Northern Pao. Ry, 
Co., 170 P 753, 64 Mont. 860. 

15 C J p 184 note 83 
But in a case of which the report 
does not show whether or not the 
bill was verified, it wa« held that no 
presumption arises from the filing of 
a bill of costs that the party has 
paid his witnesses—^Miller v. Hot- 
tenstein, 1 Woodw., Pa., 236, 
ZTecessarlly IxLcnrxed 
A verified memorandum of costs Is 
prima facie evidence that items 
which appear to be proper charges 
were necessarily incurred —^Tulare 
Irr Dist V Lindsay-Strathmore Irr 
Dist, 269 P. 626, 205 Cal. 6—Murphy 
V P D Cornell Co, 294 P 490, 110 
Cal App 462—16 C J. P 184 note 83. 

93. Pa—Burrell v. Bolling, 20 Pa. 
Dist & Co 209—Bogle v. Pratt, 12 
Pa Dist & Co. 808—16 C J P 184 note 
83 

94. Cal—^Ray v. »Lankershim Grain 
Co, 207 P 501, 67 Cal App 467 

Mont—Berry v City of Helena, 182 
P. 117, 56 Mont 122—Dewell v 
Northern Pac, By. Co., 170 Pw 753, 
64 Mont. 860. 

I 16 C.J p 184 note 83. 
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showing may be overcome, however, by evidence in 
rebuttal.®5 In general, if the items are denied and 
put in issue by aflSdavit, the burden of proof is on 
the party claiming costs®6 it has been stated 
broadly that the burden is on the party seeking to 
recover disbursements to prove his right to them ®7 

Weight and sufficiency. On application for taxa¬ 
tion the proofs presented by the applicant, although 
conforming with the requirements, are not in gen¬ 
eral conclusive in the first instance, but may be op¬ 
posed by proof on the part of the adverse party or 
the person interested in reducing the amount of 


costs,®® but such proof may be conclusive if not 
disputed in accordance with the governing prac¬ 
tice.®® A verified memorandum or cost bill is not 
necessarily conclusive in favor of the right of the 
party who claims costs, ^ and, while the uncontro¬ 
verted showing of such party usually should con¬ 
trol where the items or charges appear on their 
face to be reasonable and proper,® a bill of costs 
is not controlling as to charges which do not on 
their face appear to be proper and necessary.® 

In various cases the sufficiency of the evidence or 
proof to warrant the taxation of particular items 


avideuce in reTbnttal of adveno paaN. 
ty’s case 

The adverse party has burden of 
overcomlnsr prima fcuile case estab¬ 
lished by memorandum of costs and 
disbursements, and only evidence re¬ 
quired to support memorandum Is 
evidence in rebuttal —Gahagran v 
Guffler, 62 P 2d 160, 100 Mont. 699— 
15 C J p 184 note 88. 

95. Mo—Enos V St. Louis, etc, R 
Co , 41 Mo App 269 
Mont —Gahagan v Gugler, 52 P 2d 
150, 100 Mont 599. 

15 C J 184 note 85 

90L Cal —City of Los Angeles v Ab¬ 
bott, 18 P2d 786, 129 CaLApp. 144, 
followed m City of Los Angeles v 
Abbott, 18 P2d 789 (first case), 129 
Cal App 769, City of Los Angeles 
V. Abbott, 18 P2d 789 (second 
case), 129 Cal App. 760, City of 
Los Angeles v Abbott, 18 P 2d 789 
(third case), 129 Cal App 761, City 
of Los Angeles v Abbott, 18 P 2d 

790 (first case), 129 Cal App 762, 
City of Los Angeles v Abbott, 18 
P 2d 790 (second caise), 129 Cal 
App 763, City of Los Angeles v 
Abbott, 18 P2d 790 (third case), 
129 Cal App 764, City of Los An¬ 
geles V Abbott, 18 P2d 790 (fourth 
case), 129 Cal App 766, City of Los 
Angeles v Abbott, 18 P 2d 791 
<flrst case). 129 Cal App 766, City 
of Los Angeles v Abbott, 18 P.2d 

791 (second case), 129 Cal.App 
767, City of Los Angeles v. Ab¬ 
bott, 18 P2d 792 (first case), 129 
Cal App 768, City of Los Angeles 
V Abbott, 18 P 2d 792 (second 
case), 129 Cal App. 769, City of 
Los Angeles v Abbott, 18 P 2d 792 
<third case), 129 Cal App. 770, City 
of Los Angeles v Abbott, 18 P 2d 

792 (fourth case), 129 Cal App 771, 
City of Los Angeles v Abbott, 18 
P 2d 798 (first case), 129 Cal App 
772, City of Los Angeles v Ab¬ 
bott, 18 P2d 793 (second case), 
129 Cal App 778, City of Los An¬ 
geles V Abbott, 18 P2d 793 (third 
case), 129 CajLApp 774, City of 
Los Angeles V. Abbott, 18 P 2d 
794 (first ca^e), 129 Cal App 775, 
City of Los Angeles v Abbott, 18 
P.2d 794 (second case>, 129 C!aL 


App 776, City of Los Angeles v ■ 
Abbott, 18 P.2d 794 (third case), 
129 Cal App 777, City of Los Ange¬ 
les V Abbott, 18 P2d 794 (fourth 
case). 129 Cal App 778, City of 
Los Angeles v Abbott, 18 P 2d 795 
(first case), 129 Cal App 779, City 
of Los Angeles v Abbott, 18 P 2d 
795 (second case), 129 Cal App. 
780, City of Los Angeles v Abbott, 
18 P2d 796 (third case), 129 Cal 
App 781, City of Los Angeles v 
Abbott. 18 P2d 796 (first case), 129 
Cal App 782, City of Los Angeles 
V Abbott, 18 P2d 796 (second 
case), 129 Cal App 768, City of Los 
Angeles v Abbott, 18 P 2d 796 
(third case), 129 Cal App. 788, 
City of Los Angeles v Abbott, 18 
P2d 797 (first case), 129 Cal App. 
784, and City of Los Angeles v. 
Abbott, 18 P2d 797 (second case), 
129 CaLApp 785 
15 C J. p 185 note 86. 

STeoesslty 

(1) The burden is on the party 
claiming costs * to show that the 
charges contested were for matters 
necessarily relevant and material to 
the issues involved —^Whitaker v 
Moran, 139 P 901, 23 Cal App 768 

(2) Item designated expense of ob¬ 
taining description of property at¬ 
tached which was controverted by 
affidavits should have been stricken 
from cost bill, in absence of evidence 
that it was necessarily incurred — 
Murphy v P. D. Cornell Co, 294 P 
490, 110 Cal App 452 

Time of attendanoe of witaessas 
Where the time for which the wit¬ 
nesses attended is disputed, the par¬ 
ty seeking to tax costs for their at¬ 
tendance must show how long they 
were in attendance,—^Den v. Van- 
cleve,’ 5 N.J.Law 841 

97. N.T—Clowes v Watt, 266 N.Y. 
S. 88, 147 Misc. 722. 

98. N'T—Crosley v. Cobb, 37 Hun 
271, 9 N.TCivProc. 822 

Porto Rico—^Hermida v, Marquez, 19 
Porto Rico 444. 

The oertlfloate of a witness as to 

his travel and attendance, if no sus¬ 
picious circumstance attends it, is 
I usually considered conclusive, but if 
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it appears suspicious, an explana¬ 
tory affidavit will be required of the 
witness—Cook v. Holmes, 1 Mass. 
295 

99. Pa—^Burrell v. Bolling, 20 Pa. 
Dist. & Co 209—^Bogle v. Pratt, 12 
Pa List & Co. 808. 

1. CJal—City of Los Angeles v Ab¬ 
bott, 18 P 2d 786, 129 CaLApp. 144. 
3. Cal—Pay v. Pay, 132 P. 1040, 
165 Cal 469 

Vnoontroverted memoxanfimn or cost 
bill 

(1) Rule applies to uncontroverted 
memorandum or bill of costs.—^Tu¬ 
lare Irr Dist V. Lindsay-Strathmore 
Irr. List, 269 P 626, 206 Cal 6 

(2) Uncontreverted memorandum 
of costs, supported by counsel's affi¬ 
davit that disbursements were nec¬ 
essary, should control decision — 
Barnhart v Kron, 26 P 210, 88 Cal- 
447—Security Trust & Savings Bank 
V Carrier, 290 P 468, 107 CaLApp. 
333. 

(3) Cost bill establishes, unless 
controverted, that moneys were ex¬ 
pended for purposes therein speci¬ 
fied and were reasonably necessary. 
—City of Los Angeles v Abbott, 299 
P 807, 114 Cal App 180, followed in 
City of Los Angeles v Abbott, 299 
P 810, (first case), 114 Cal App 766, 
City of Los Angeles v Abbott, 299 
P 810, (second case) 114 CaLApp. 

762, City of Los Angeles v. Abbott, 
299 P. 810, (third case) 114 Cal App. 
769, City of Los Angeles v. Abbott, 
299 P. 811, (first case) 114 Cal App 

763, City of Los Angeles v. Abbott, 
299 P 811, (second case) 114 Cal 
App 766, City of Los Angeles v Ab¬ 
bott. 299 P. 811, (third case) 114 
Cal App 765, City of Los Angeles v 
Abbott, 299 P. 812, (first case) 114 
Cal App 764, City of Los Angeles v 
Abbott, 299 P 812, (second case) 
114 Cal App 767, City of Los An¬ 
geles V Abbott, 299 P 812, (third 
case) 114 Cal App. 761, City of Los 
Angeles v. Abbott, 299 P 812, (fourth 
case) 114 Cal App 760, and City of 
Los Angeles v. Nash, 299 P. 813, 114 
Cal App. 758. 

3. CaL—Miller v Highland Bitch' 
Co., 27 P. 636, 91 CaL 103. 
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showing may be overcome, however, by evidence in 
rebuttal In general, if the items are denied and 
put in issue by affidavit, the burden of proof is on 
the party claiming costs.96 it has been stated 
broadly that the burden is on the party seeking to 
recover disbursements to prove his right to them.®^ 

Weight and sufficiency. On application for taxa¬ 
tion the proofs presented by the applicant, although 
conforming with the requirements, are not in gen¬ 
eral conclusive in the first instance, but may be op¬ 
posed by proof on the part of the adverse party or 
the person interested in reducing the amount of 


costs,but such proof may be conclusive if not 
disputed in accordance with the governing prac¬ 
tice.^® A verified memorandum or cost bill is not 
necessarily conclusive in favor of the right of the 
party who claims costs, ^ and, while the uncontro¬ 
verted showing of such party usually should con¬ 
trol where the items or charges appear on their 
face to be reasonable and proper,^ a bill of costs 
IS not controlling as to charges which do not on 
their face appear to be proper and necessary.® 

In vanous cases the sufficiency of the evidence or 
proof to warrant the taxation of particular items 


SvldeiLoe 111 rebuttal of adverse pajs 
ty'B case 

Th£ adverse party has burden of 
overcomlnfiT prlma facie case estab¬ 
lished by memorandum of costs and 
disbursements, and only evidence re¬ 
quired to support memorandum is 
evidence in rebuttal.—G-ahagran v 
Gugler, 52 P 2d 150, 100 Mont 599— 
16 C J p 184 note €3 

95. Mo—^Enos v St Louis, etc, R 
Co, 41 MoApp 269. 

Mont —Gahagan v. Gugler, 52 P 2d 
150, 100 Mont 699 
15 C J 184 note 85 

96. Cal —City of Los Angeles v Ab¬ 
bott, 18 P2d 785, 129 CalApp 144, 
followed in City of Los Angeles v 
Abbott, 18 P.2d 789 (first case), 129 
CalApp, 769, City of Los Angeles 
V Abbott, 18 P 2d 789 (second 
case), 129 CalApp 760, City of 
Los Angeles v Abbott, 18 P 2d 789 
(third case), 129 CalApp. 761, City 
of Los Angeles v Abbott, 18 P 2d 

790 (first case), 129 CalApp 762, 
City of Los Angeles v Abbott, 18 
P 2d 790 (second caise), 129 Cal. 
App 763, City of Los Angeles v 
Abbott, 18 P2d 790 (third case), 
129 CalApp 764, City of Los An¬ 
geles V. Abbott, 18 P 2d 790 (fourth 
case), 129 Cal App 765, City of Los 
Angeles v Abbott, 18 P 2d 791 
<flrst case), 129 CalApp 766, City 
of Los Angeles v Abbott, 18 P 2d 

791 (second case), 129 CalApp 
767, City of Los Angeles v Ab¬ 
bott, 18 P2d 792 (first case), 129 
CalApp 768, City of Los Angeles 
v Abbott, 18 P2d 792 (second 
case), 129 CalApp. 769, City of 
Xios Angeles v Abbott, 18 P 2d 792 
<third case), 129 Cal.App 770, City 
of Los Angeles v Abbott, 18 P.2d 

792 (fourth case), 129 Cal.App. 771, 
City of Los Angeles v Abbott, 18 
P2d 793 (first case), 129 CalApp 
772, City of Los Angeles v Ab¬ 
bott, 18 P2d 793 (second case), 
129 CalApp 773, City of Los An¬ 
geles V Abbott, 18 P 2d 793 (third 
case), 129 CaLApp. 774, City of 
Los Angeles v. Abbott, 18 P.2d 
794 (first case), 129 CalApp. 776, 
City of Los Angeles v Abbott, 18 
P.2d 794 (second case). 129 Cal 


App 776, City of Los Angeles v. 
Abbott, 18 P2d 794 (third case), 
129 CalApp 777, City of Los Ange¬ 
les V Abbott. 18 P2d 794 (fouith 
case). 129 Cal App 778, City of 
Los Angeles v Abbott, 18 P 2d 796 
(first case), 129 CalApp 779, City 
of Los Angeles v Abbott, 18 P 2d 
796 (second case), 129 CalApp 
780, City of Los Angeles v Abbott, 
18 P.2d 796 (third case), 129 Cal 
App 781, City of Los Angeles v 
Abbott. 18 P2d 796 (first case), 129 
CalApp 782, City of Los Angeles 
V Abbott, 18 P2d 796 (second 
case), 129 CalApp 768, City of Los 
Angeles v Abbott, 18 P 2d 796 
(third case), 129 CalApp 783, 
City of Los Angeles v Abbott, 18 
P2d 797 (first case). 129 Cal.App. 
784, and City of Los Angeles v 
Abbott, 18 P2d 797 (second case), 
129 CalApp. 785 

16 C J. p 186 note 86. j 

zreoesBity 

(1) The burden Is on the party 
claiming costs' to show that the 
charges contested were for matters 
necessarily relevant and material to 
the issues involved —^Whitaker v. 
Moran, 139 P. 901, 23 CalApp 768 

(2) Item designated expense of ob¬ 
taining description of property at¬ 
tached which WSU3 controverted by 
afiSLdavits should have been stricken 
from cost bill, in absence of evidence 
that It was necessarily incurred — 
Murphy v. F D Cornell Co., 294 P. 
490, 110 Cal App. 452. 

Time of attendaoLce of witnesses 
Where the time for which the wit¬ 
nesses attended is disputed, the par¬ 
ty seeking to tax costs for their at¬ 
tendance must show how long they 
were in attendance.—^Den v. Van- 
cleve,* 6 N J Law 841 

97. N.T—Clowes v Watt, 266 N.T. 
S 38. 147 Misc. 722. 

98. NT—Crosley v. Cobb, 37 Hun 
271, 9 N.TCiv.Proc 822. 

Porto Rico —Hermida y, Marquez, 19 
Porto Rico 444. 

The oertifloate of a witness as to 

his travel and attendance, if no sus¬ 
picious circumstance attends it, is 
usually considered conclusive, but if 

525 


it appears suspicious, an explana¬ 
tory affidavit will be required of the 
witness —Cook v Holmes, 1 Mass. 
296. 

99. Pa—^Burrell v Bolling, 20 Pa 
Dist & Co 209—Bogle v. Pratt, 12 
Pa List & Co 808 

1 . CJal.—City of Los Angeles v Ab¬ 
bott, 18 P 2d 786, 129 CaLApp 144. 

2. Cal—^Pay v Pay, 132 P. 1040, 
166 Cal 469 

Uhoontroverted memoxaadnm or cost 
biU 

(1) Rule applies to uncontroverted 
memorandum or bill of costs.—^Tu¬ 
lare Irr Dist V Lxndsay-Strathmore 
Irr Dist, 269 P. 526, 205 Cal. 6 

(2) Uncontroverted memorandum 
of costs, supported by counsels affi¬ 
davit that disbursements were nec¬ 
essary, should control decision — 
Barnhart v Kron, 26 P. 210, 88 Cal 
447—Security Trust & Savings Bank 
V Carrier, 290 P 468, 107 CalApp 
333. 

(3) Cost bill establishes, unless 
controverted, that moneys were ex¬ 
pended for purposes therein speci¬ 
fied and were reasonably necessary. 
—City of Los Angeles v Abbott, 299 
P 807, 114 Cal.App. 180, followed in 
City of Los Angeles v Abbott, 299 
P 810, (first case), 114 CalApp 766. 
City of Los Angeles v Abbott, 299 
P. 810, (second case) 114 CalApp. 

762, City of Los Angeles v Abbott, 
299 P 810, (third case) 114 CalApp. 
769, City of Los Angeles v Abbott. 
299 P. 811. (first case) 114 CalApp. 

763, City of Los Angeles v Abbott, 
299 P. 811, (second case) 114 Cal. 
App. 766, City of Los Angeles v. Ab¬ 
bott, 299 P 811. (third case) 114 
CalApp. 766, City of Los Angeles v. 
Abbott, 299 P 812, (first case) 114 
CalApp 764, City of Los Angeles v. 
Abbott, 299 P 812, (second case) 
114 CalApp 767, City of Los An¬ 
geles V Abbott. 299 P 812, (third 
case) 114 CalApp 761, City of Los 
Angeles v. Abbott, 299 P 812, (fourth 
case) 114 CalApp 760, and City of 
Los Angeles v. Nash, 299 P. 813, 114 
CalApp 758 

3 . Cal —Miller v Highland Ditch' 
Co. 27 P. 636, 91 CaL 103 
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has been considered a^d regarded as sufficient^ or 
insufficient.^ So the sufficiency of the evidence or 
proof to warrant a refusal to tax particular items, 
or a reduction of the amount claimed, has been con¬ 
sidered and held sufficient® or insufficient.^ 

§ 286. Remedies for Erroneous Taxation 

Relief against erroneous taxation of costs must In 
general be sought m the action or proceeding in which 
the question as to costs arose. 

The usual method of obtaining relief against er¬ 
roneous taxation of costs is by motion to retax in 
the court where the judgment was rendered, or by 
review by such court, as shown infra §§ 288, 289. 
In some jurisdictions relief may be had either by 
motion to retax or by replevy of the fee bill.® 

A motion to modify a judgment,® motion in ar¬ 
rest of judgment,^® or scire facias to revive a 
judgmental jg not in general a proper proceeding 
for the correction of erroneous taxation of costs. 
Error in taxation cannot be corrected in a proceed¬ 
ing by rule against the sheriff,!® nor is an objec¬ 
tion to confirmation of a sale decreed in the action 
in which the costs were awarded an appropriate 
remedy for correction of errors in the taxation 


thereof.!® So the matter of taxation or retaxation 
may not be reviewed on a motion to modify an or¬ 
der granting permission to a party to withdraw a 
juror and directing payment of the opposite part3r’s 
costs where the items included are not before the 
court !^ Questions as to the propriety of correction 
or review of an award or taxation of costs by ap¬ 
peal or error to a court of appellate jurisdiction, 
and as to the necessity of presenting the question tp 
the trial court are considered in Appeal and Error 
§§ 47, 136, 317; and as to correction by mandamus 
in the C.J.S. title Mandamus § 101, also 38 C.J. p 644 
notes 23-^0. Questions as to whether erroneous 
taxation is ground for quashing an execution are 
considered in the C.J.S. title Executions § 143, also 
15 C.J. p 186 note 9 and 23 C.J. p 539 note 87; is 
ground for setting aside a judgment, in the C.J.S. 
title Judgments § 274, also 15 C.J. p 186 note 10 
and 34 C.J p 290 note 53, or is ground for reversal 
on appeal, in Appeal and Error § 1911. 

A statute regulating procedure for retaxation of 
costs by the court when costs have been improperly 
charged or taxed, including a provision as to the 
time within which relief is to be sought, does not 
apply to a motion to modify or vacate an order im-' 
posing costs as a condition for relief.!® 


4. WltudttMs aecessaanly in. attend- 
aaoe 

Cal.—-Ross V O’Brien, 48 P 2d 718, 

9 CalApp2d 1. 

PaTuent of attendance fee 
Cal—^Ross V. O’Brien, supra. 
Stenosrraplier’s fees 
N.Y.—People ex rel Envoy Apart¬ 
ments V. Miller, 800 NT.S. 1327, 
165 Hisc. 943 
Preparation of map 
Mont —Jeffers v. Montana Power 
Co, 217 P 652, 68 Mont. 114. 

6. Witness fees 

N.T — ^Dowlmgr V. Bush, 6 How.Pr. 
410 

16 CJ p 184 note 76 [a]. 

Baepenses of search 

N'T—Aarons v Rosenbergr, 245 N,Y, 

S. 285, 138 Misc 66. 

6L MUeagre of witness 

Mont—Gahagran v XJugrler, 52 P.2di 
150, 100 Mont 599. 

Oapaolty to serve subpoenas 
Mont—Gahagran v. Gugrler, supra. 

7. NT—Rose v. Swarthout 138 M. 

T. S. 567, 73 Mlsc 588 

15 C.J p 184 note 86 Ca]. 

Service of vrooeuu 

Cal—Callaway v. NTovotny, 16 P.2d 
1013, 128 Cal.App. 166 

dost of levyinff attachments 
CaJL —^Murphy v. P. D. Cornell Co., 
294 P. 490, 1X0 CaLApp. 462. 


Stenogrrapher’s fees 

NY-r-A B Nettleton Co. v Story, 

201 NTS 11, 121 Misc. 268 

Witness fees 

Idaho —Price v North American Acc. 

Ins Co, 152 P 805, 28 Idaho 136. 
16 C.J p 184 note 7f [a] (2). 

a Xn ZUlnois 

(1) The ngrht to obtain relief by 
either of the methods specified In the 
text has been recogrnized—^Lcigrh v 
Laugrhhn, 130 IllApp. 530, affirmed 
78 NB. 663, 222 lU 266—16 CJ. p 
185 note 1 [b]. 

(2) It seems that these two meth¬ 
ods are exclusive of other remedies 
—Parlsher v. Waldo, 72 Ill. 71—16 
C.J. p 186 note 1 [b], 

(3) While the two methods ar& 
consistent and concurrent, the pur¬ 
suance of one precludes the adop¬ 
tion of the other—Leigrh v. Laugrhhn, 
supra—15 C^** P 1S5 note 1 [b]. 

(4) After a trial in a suit before 
a Justice, in which the jury failed to 
agrree, plaintiff dismissed his suit 
and the Justice thereupon taxed a 
part of the costs agramst defendant. 
It was held that defendant had a 
ngrht of appeal from the Justice’s or¬ 
der as to costs, not for the pur¬ 
pose of having costs retaxed in the 
Justice’s transcript, but for a new 
trial, and after the tnal to have the 
costs taxed by the court.—Halhday 
V Shugrart, 56 Ill 44. 
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9. Ind—Caste v Eigreman, 70 N.E. 
807, 162 Ind 506 

10. Ind —^Van Gundy v, Carrigran. 
30 N.E. 933, 4 Ind.App. 333. 

11. NJ.—Phillips V. Hunt, 1 N.J 
Law 160. 

12. SC—^Prince v. Sutherland, 12 S 
C 109. 

13. Neb —Smith v Poxworthy, 67 N 
W. 994, 39 Neb. 214. 

14. Inconsistent positions 

The court, after stating: the con¬ 
clusion set forth in the text, pointed 
out that the claim of the moving: par¬ 
ty that the failure of the adverse 
party to whom costs were awarded 
to comply with certain statutory 
provisions was the cause of nonpay¬ 
ment of the costs was inconsistent 
with the moving: part 3 >^s claim that 
the amount of the costs was. er¬ 
roneous or with the motion before 
the court which sought to eliminate 
costs from the order of which amend¬ 
ment was sought, and expressed the 
view that the moving party should 
proceed to review the retaxation of 
costs in the manner provided by law 
or abandon its position in that re¬ 
gard, and that thereafter the adverse 
party should proceed in the pre¬ 
scribed manner to obtain payment of 
costs—^People v. Hhodes, 284 N.T.S. 
669, 134 Misc. 9. 

15. Ala.—^Blankenship v. Hall, 106 
So. 694. 214 Ala. 96. 
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Relief against erroneous taxation cannot in gen¬ 
eral be had in any action or proceeding other than 
that in which the question as to costs arose. 

An agreement after judgment rendered for plain¬ 
tiff to submit the question of the correctness of the 
taxation of costs to a judge and to indorse the 
amount disallowed, if any, is for the benefit of de¬ 
fendant, and it is for him to procure the revision.i'^ 

Under a statute permitting a judge to quash a fee 
bill if there is any item or charge therein not au¬ 
thorized by law, or any item for services not actu¬ 
ally rendered, it was held that extraneous proofs or 
facts were admissible, and that it would be presum¬ 
ed in support of the court’s conclusion that it did 
hear extraneous evidence.^^ 

§ 287. -Amendment 

Under some rules of practice, on a motion to have 
the court correct the taxation of costs, the inquiry is 
limited to the question as to whether or not the result 
reached on taxation Is correct. 

On a motion to have the court correct the tax¬ 
ation of costs, the court will not inquire how the 
taxing officer arnved at the' result reached, but 
merely whether the result is correct.^^ 

The clerk of court has no power to correct an 
erroneous taxation of costs made by him by alter¬ 
ing an order of court which has become final and 
which cannot be disturbed by appeal or by a motion 
addressed to the court.^0 

Questions as to the amendment of cost bills are 
considered supra § 282. 


§ 288. -Retaxation 

a. General considerations 

b. Grounds for retaxation and basis of 

motion 

c. Jurisdiction and venue 

d. Notice of motion or application 

e. Time for motion or application and 

for retaxation 

f. Requisites and sufficiency of motion 

or application 

g. Scope of inquiry 

h. Evidence or proof 

i. Correction of errors and relief 

j. Waiver or loss of right to retaxation 

a. General Considerations 

A motion for retaxation of costs Is a usual method 
for relief against erroneous taxation and is available 
to, and only to, those contemplated by the applicable 
statute or rule of practice. 

Taxation of costs is in general subject to the re¬ 
vision on proper proceedings to obtain a retaxation 
in case of error,21 and a usual method of obtaining 
relief against erroneous taxation is by motion to re¬ 
tax in the court where judgment was rendered.22 
The courts in some jurisdictions at least have ap¬ 
parently regarded a motion xmder a statute author¬ 
izing a party dissatisfied with the costs claimed in 
the memorandum or bill of costs to make a* motion 
for taxation by the court or a judge as of the na¬ 
ture of a motion for retaxation of costs.23 

Under some statutes only one against whom costs 
have been taxed may move for a retaxation.24 Un¬ 
der other statutes either party may move to have 
the costs retaxed25 It has been held that a surety 


1 & N J —Allen v. Hickson, 6 N J 
Law 409. 

Tex —^Tucker v First Nat. Bank, Civ. 
App, no SW2d 926. 

15 CJ. p 186 note 3 

17. Me.—^Pierce v, Goodrich, 47 Me. 
173. 

18. Hy—^Hodas v. Heese, 4 BMon 
686 

19. Ky.—^BUison v. Stevenson, 6 T 
BMon 271 

20 . NT—In re Boss, 176 NTS. 652. 
188 AppDiv. 904 

21. Ind.—^American Surety Co. of 
New Tork v Jay Lodge No 87, F. 
& A. M, 196 N.E 366, 102 Ind-App. 
82. 

Tex —^Tucker v. B^rst Nat. Bank, 
Civ App, no S.W.2d 926. 

16 C J p 185 note 89. 

Control by oonrt 

*Tn this State, the usual and bet¬ 
ter practice has always been to ren¬ 
der Judgment generally for costs in 


favor of the party entitled to re¬ 
cover the same, leaving it to the 
clerk to tax the costs which have 
accrued or may thereafter accrue in 
the action, from the books, records 
and papers in his office, but reserv¬ 
ing to the court the power to re-tax 
such costs, and make general orders 
concerning the same when a proper 
case has been presented for the ex¬ 
ercise of such a power ”—^Pittsburgh, 
etc, R. Co. V. Elwood, 79 Ind 306, 
307. 

22 . Ala,—Spann v. Cole, 18 Ala. 
473 

Iowa—Springer v. Metropolitan Cas¬ 
ualty Ins. Co., 249 NW. 226, 216 
Iowa 1383. 

NC.—Connor v. Hayworth, 175 SJB 
140, «08 N.C. 721 

I Pa —^Konwickie v. Matter, 20 PaJOlst 
& Co 405 

WVa.—Beveny v. Cook, 73 S.E. 921, 
70 WVa 282. 

15 C J. p 186 note 1. 
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23. Cal —Carpy v Dowdell, 61 P. 
1126, 129 Cab 244. 

Xbl Montana 

The motion under Rev Codes 1921 
$ 9803 must fairly apprise court of 
grounds upon which relief Is sought. 
—Oahagan y Gugler, 52 P.2d 150, 
100 Mont 599. 

24. Ala—James v. Vickers, 40 So. 
657, 148 Ala 528. 

15 C.J. P 187 note 30. 

Xn Fesmayavanlay in considering an 
applicable rule of court, the view 
was taken that If the opposite party 
wished to bring the questions raised 
by the exceptions to an issue, the 
proper procedure was not a motion 
to retax but an application to the 
prothonotary to fix the time for a 
hearing*—Corcoran v Hetzel, 9 Pa. 
Co, 82—16 C J p 186 note 1 [dj. 

26. Iowa—^Hart v. Delphey, 190 N. 
I W. 14, 194 Iowa 692. 
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on a cost bond may file a motion to retax costs even 
though he is not mentioned in the judgment.^® A 
referee whose fees have been reduced substantially 
on retaxation of costs is a party aggrieved and en¬ 
titled to intervene to obtain a review of the retax- 

ation.27 

If a party is dissatisfied with the decision of the 
taxing officer on particular items he must move 
for retaxation/ although his adversary also moves 
for retaxation with respect to other items.^® 

It has been held that, where costs have improper¬ 
ly been awarded against a plaintiff who sued as a 
pauper, he must make a motion as provided by law 
for the retaxing or proper taxing of costs, in order 
to obtain relief.^® 

A rule to correct taxation of costs does not oper¬ 
ate per se as a supersedeas.^® 

Where defendant moves for retaxation of costs 
claimed by plaintiff, agreeing to pay the damages 
and the costs due on retaxation, which agreement 
plaintiff accepts, and the court retaxes the costs, 
striking out general items, plaintiff is bound by tlie 
agreement, and after pa 3 mient of the judgment and 


costs less the items so struck out is not entitled to 
execution for such items.®^ 

Questions as to objections to taxation or items 
are considered generally supra § 283. 

b. Grounds for Betaxation and Basis of Mo¬ 
tion 

Retaxation will not be permitted unless good cause 
therefor is shown. In some Jurisdictions a motion to re¬ 
tax IS designed to correct only errors of the clerk or 
other ministerial officer, but in other jurisdictions the 
motion has a somewhat broader scope. 

A retaxation will not be granted except for good 
cause shown.®® 

In some jurisdictions a motion to retax costs is 
designed to correct errors made by a ministenal 
officer of the court in the taxation of costs under a 
judgment, order, or decree of the court,®® on such 
a motion the claim is not that the judgment should 
be reversed or modified but that the costs were un- 
properly taxed by the clerk,®^ and the motion reach¬ 
es only errors of the clerk or other ministerial of¬ 
ficer and brings the error to the attention of the 
court.®^ Accordingly error in a judgment or order 
awarding costs cannot m general be corrected on 
motion to relax.®® In other jurisdictions, however. 


se. Mo—Calhoun v. Gray, 181 S.W. 

478. 150 MoApp 591. 

15 C J. p 187 note 30. 

27. NY.—Cohen v. Rothschild, 170 
NTS 761. 183 AppDiv. 489. 

28. NY.—^Rogrers v. Rogrers, 2 Paigr 
458 

29. NC.—Whedbee v. Ruffln, 131 S 
B. 663, 191 NC 257 

39. Tonn—^Miller v Netherland, 31 
Tenn (1 Swan) 66. 

31. Idaho —Bowen v. Weatherman, 
31 P 814. 3 Idaho 469. 

32. Ala.—McDonald v. Cox, 16 So 
13 3, 104 Ala. 879 

15 C.J p ISO note 65. 

Refusal not erronooiuf 

Where it did not appear that order 
apportioning costs in a suit in equity 
constituti d an abuse of discretion, 
refusal of motion to retax costs was 
not error—Wrenn v, Atlanta Trust 
Co., 2 SB2d 67, 187 Ga 663. 

Ground sufficient 

(1) Motion by defendant to retax 
costs should have been allowed in 
part, in view of excessive charges by 
master —^Illinois Nat Underwriters 
Co. V Freeman, 11 NB2d 629, 292 
llhApp. 645. 

(2) For other grounds regarded as 
sufficient see 15 C.J. p 189 note 65 
[a]. 

33. Ala—^Burrow v. Berry, 104 So 
786, 233 Ala. 317—Tecumseh Iron 
Co. V. Manghm, 67 Ala. 246. 


Person aggrieved by unlawful oliarge 
A motion to retax costs, as pro¬ 
vided for by Statute of Costs § 26 
lies where a party feels aggrieved 
by an unlawful charge made by the 
dork—Schmidt v. Johnson, 224 Ill. 
App. 291. 

34. Iowa—^Fisher v. Burlingrton, 

etc, R Co. 73 N.W. 1070, 104 Iowa 
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35. Ala.—Tecumseh Iron Co. v. Man- 
gum, 67 Ala. 246. 

Iowa—Grimes Sav. Bank v. Jordan, 
276 N.W. 71, 224 Iowa 28—Wen- 
strand V, Kiddoo, 268 N.W 674, 222 
Iowa 284—^Young v Rutherford, 
176 N.W 241, 190 Iowa 414—Per¬ 
ry V. Kaspar, 85 N.W 22, 113 Iowa 
268. 

Costs not taxed in conformity to 
Judgment 

When the judgment fixes the costs 
against one party, a motion to re¬ 
tax or readjust the costs so order¬ 
ed can apply only to costs not tax¬ 
ed in conformity to the judgment — 
Vacuum Oil Co v. Liberty Refining 
Co, TexCivApp., 251 S.W. 321. 

30. Ala —^Tecumseh Iron Co v Man- 
gum, 67 Ala. 246. 

Ill—Schmidt V. Johnson, 224 Ill,App 
291. 

N.C—Johnson v. Brothers, 100 SB 
682, 178 N C 392—^In re Smith, 10 
S E 982, 106 N C 167. 

15 C J p 186 note 16 
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Xu Xowa 

(1) A rule in accordance with 
statement in text has been recog- 
mzed or applied—Grimes Sav. Bank 
V. Jordan, 276 N.W 71, 224 Iowa 28 
—^Wenstrand v Kiddoo, 268 NW 
674, 222 Iowa 284—Young v. Ruther¬ 
ford, 176 N.W. 241, 190 Iowa 414— 
Perry v Kaspar, 85 NW. 22, 113 
Iowa 268—^16 C.J. p 186 note 16. 

(2) The cases of Rogers v, Cran- 
dell, 121 N.W. 1092, 143 Iowa 249, 
and Bankers’ Iowa State Bank v Jor¬ 
dan, 82 NW. 779, 111 Iowa 324, in 
so far as they permit the correction 
of an error of the court by motion to 
retax, were expressly overruled in 
Wenstrand v. Kiddoo, 268 NW. 674, 
581, 222 Iowa 284. 

(3) Motion to retax costs is not 
available to try objection to allow¬ 
ance of attorney’s fee by judgment 
and decree of court—Fellers v San¬ 
ders, 210 NW. 630, 202 Iowa 603 

(4) Motion to retax is not the 
proper remedy where the error com¬ 
plained of IS the award of an ex¬ 
cessive amount as attorney’s fee by 
the court in a suit to foreclose a 
mortgage and the fee was included 
in the judgment, since the error of 
the court inhered in the Judgment 
—Wenstrand v. Kiddoo, supra 

(6) Prior to the decision in Wen¬ 
strand V Kiddoa, supra, the court 
citing Bankers’ Iowa State Bank v. 
Jordan, supra, said that, if error is 
made in taxation of attorney’s fees, 
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a motion to retax is not so narrowly confined and, 
under some circumstances, may be resorted to for 
the correction of errors originating with the 
court.S'? 

The premature taxation of costs which should 
not be taxed until the final disposition of the case 
may be corrected on motion to retax ^8 So, if costs 
are taxed without notice and are incorrect as in¬ 
serted in the judgment, the remedy is by applica¬ 
tion to have them retaxed.®® 

c. Jurisdiction and Venue 

• While in some Jurisdictions a motion to retax may 
be made before the officer who has made the taxation, 
in general proceedings to retax are heard before the 
court whose officer taxed the costs. Whether or not a 
motion to retax may be heard at chambers depends on 
the terms of the governing statute or rule, duly con¬ 
strued. 

While in some j'urisdictions a motion to retax 
can be made before the clerk who has made the 


taxation or before the judge at term time,*® the 
general rule is that proceedings to retax must be 
heard before the court whose taxing officer taxed 
the costs.* 1 As regards costs taxed in an inferior 
court, it has been held that the rule is applicable, 
although the cause has been appealed.*® Converse¬ 
ly, m general there is no jurisdiction in the inferior 
court as to retaxation in respect of costs awarded 
by the appellate court, as shown infra § 350. Not¬ 
withstanding a statutory provision that a party ag¬ 
grieved may have costs retaxed in the county in 
which the action was had, it has been held that a 
change of venue may be awarded on an applica¬ 
tion to retax costs.*® 

In some jurisdictions at least, a justice of the 
peace has jurisdiction to entertain a motion to re- 
tax costs.** 

It has been held that a motion for retaxation can 
be entertained only in open court and not by a 


proper correction can be made by 
motion to retax costs —^Evenst v 
Carter, 210 N.W. 659, 202 Iowa 498 

amsBouri 

(1) The rule stated In the text 
has been recogrnized or applied — 
Beecham v Evans, 117 S.W 1190, 136 
Mo.App 418—16 CJ p 186 note 16 

(2) Where the judgment improper¬ 
ly adjudged costs against defendant 
and his motion to retax was prop¬ 
erly construed as a petition for re¬ 
view, the granting of the motion was 
upheld—Thomas v Boatright, 263 S 
W 464, 217 Mo’App 273. 

37. Zn Cteorgla 

Motion to retax costs is proper 
remedy to correct error in order of 
Judge in apportioning costs—Faison 
V. Lamer, 139 S.E 640, 164 Ga, 742 

Xu Kansas 

When an order taxing costs on ac¬ 
count of witnesses from another 
county, pursuant to Code Civ Proc 
S 326, Gen.Stl916 $ 7228, is made 
in the absence of a party affected, 
his remedy if aggrieved, is by mo¬ 
tion to retax—Wallingford v. Mc¬ 
Cray, 166 P 813, 101 Kan. 146. 

3a Iowa.—H. Emery & Co. v, 
Chicago, B. & Q. R. Co. 173 N.W 
12, 186 Iowa 1166, denying rehear¬ 
ing 170 N.W. 640, 186 Iowa 1166 

39. Minn —^Proelich v. Lower, 193 
NW 949, 166 Minn. 613—16 C J. p 
177 note 49, p 189 note 65 Ca] (2). 

In California 

A motion to retax costs by disal¬ 
lowing an item erroneously inserted 
in the Judgment without notice to 
the opposite party and without the 
previous serving and filing of a mem¬ 
orandum of costs in accordance with 
Code Civ Proa S 1033, should be 

20 0. J.S.-34 


granted—Sepulveda v Apablasa, 77 
P2d 626. 25 Cal App 381 

40. NC.—Cureson v Garrison, 16 S 
E. 338, 111 NC 271. 

16 C J. p 186 note 90. 

Siibseg.iiient Judge 

Proceedings to retax may be held 
before a subsequent judge of the 
court in which the costs were taxed 
Such a proceeding is not a reopen¬ 
ing of the matters decided on the 
issues between plaintiff and defend¬ 
ant, but IS merely a collateral in¬ 
quiry in which the real parties are 
witnesses and others claiming the 
costs and the party against whom 
they are taxed—Chadwick v. Vir¬ 
ginia L Ins, Co. 74 SB 116, 168 
NC. 380—^In re Smith, 10 SB. 982, 
106 NC. 167 

XU. Feonsylvaula a rule of court 
providing that a rule for retaxa¬ 
tion before the prothonotary may be 
entered on certain prescribed condi¬ 
tions does not make such procedure 
mandatory or exclusive, and a mo¬ 
tion for a rule to show cause why 
costs should not be retaxed, ad¬ 
dressed to the court of common 
pleas, IS sufficient to bring such re¬ 
taxation within the Jurisdiction of 
the court—^Konwickie v. Matter, 20 
PaDist & Co. 405. 

41, Okl—Caldwell v. Traub, 43 P 
2d 1047, 1060, 172 Okl 12, citing 
Corpus Juris. 

16 C J. P 186 note 91. 

Authority of clerk 
Where the clerk has performed the 
duty imposed by Civ Pract Act § 
1687, formerly Code Civ Proc. § 3266 
of examining the bills presented to 
him for taxation and of satisfying 
himself that all the items allowed by 
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him are correct and legal, and has 
taxed the costs he has no author¬ 
ity, on his own initiative, thereafter 
to strike any item from the bill.— 
La Rosa v. Wilner, 104 N.Y S. 962, 
54 Misc 574 

Costs requiring Judicial investiga¬ 
tion 

In respect of costs requiring Ju¬ 
dicial investigation and determina¬ 
tion the court alone can order retax- 
ation, after such Investigation and 
determination.—^Aetna Ins Co v. 
O’Malley, 118 SW.2d 3, 842 Mo. 800 
I—^Burton v. Chicago & A. R Co, 
204 SW 501, 275 Mo 185, affirming, 
App., 176 S.W 110—^In re Thomas- 
son, Mo.App, 119 S.W 2d 433. 

Court having Jurisdiction 
In view of Code 1931 § 11638, dis¬ 
trict court in proper cases has Juris¬ 
diction to retax costs.—Springer v. 
Metropolitan CasueJty Ins. Co, 249 
NW 226, 216 Iowa 1333. 

42. Mo—^Briscoe v. Kinealy, 9 Mo. 
App 590. 

16 C J. p 186 note 93. 

43. Mo.—State v. Hollenbeck, 68 Mo. 
App. 866 

In Nevada 

Where an allowance is made to a- 
party for the expenses of procuring 
attendance of witnesses in one dis¬ 
trict, and the case is afterward re¬ 
moved to another district where all 
the witnesses reside, it would be 
proper for the judge of the latter As- 
trict ^to review the allowance made 
and to modify, it according to his 
views of the necessary costs m his 
district.—Sheckles v. Sheckles, 3 Nev. 
404. 

44. OkL—Caldwell v. Traub, 48 P.2d 
1047, 172 Okl. 12. 
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judge at chambers^® nor by a court commission.^ 6 
Under some statutes, however, a judge at chambers 
may hear a motion to retax costs,^^ 

d. Notice of Motion or Application 

In general the party who seeks a retaxatfon of costs 
should give his adversary notice of motion to retax, 
and such notice should conform to any applicable statute 
or rule of practice. 

When a party desires a retaxation of costs he 
must give his adversary notice of the motion to re- 
tax,^ ^ except, according to some cases, where the 
adversary has actual notice and is not prejudiced 
by a failure to give formal notice otherwise the 
court cannot entertain the motion.5® However, it 
is not necessary to notify the taxing officer^^ nor 
the witnesses as to whose fees a retaxation is ask- 
ed.®^ 


If the period of notice is provided for by statute, 
such provision will govern a notice given im¬ 
mediately after the receipt of a copy of the bill of 
costs has been regarded as in time 

The contents of the notice must be determined 
by the statutes and practice of the jurisdiction in 
which a retaxation is sought ®® Questions as to the 
contents and requisites of notice of motion by a 
party dissatisfied with costs claimed in the memo¬ 
randum or bill of costs to have the costs taxed by 
the court or a judge, which is authorized by some 
statutes and which has been regarded by some 
courts at least as a motion to retax costs, as shown* 
above in subdivision a of this section, have been 
considered and determined.®® 

Where due notice of retaxation has been given, 


45- Wis —Schauble v Tietg-en, 31 
Wis 696—Cord v Southwell, 16 
Wis 211 

16 C.J. p 185 note 95 
4a Wis.—Schauble v. Tietgren, 31 
Wis 695. 

47. Jadfife called txom his district 
District judiTS called from his own 
district to try case in another dis¬ 
trict could after return to his own 
district hear, in his chambers, mo¬ 
tion to retax costs in case tried in 
such other district, in view of Comp 
Li. SS 8910, 8984—Roberts Min 

& Mill Co V. Third Judicial Dist 
Court in and for Eureka County, 50 
P.2d 612, 66 Nev. 299 

4a Cal—Senior v Anderson, 62 P 
663, 130 Cal 290 
16 C J p 187 note 19 

Betaxatioa on prayer of saooessfnl 
party 

Party chargred with, costs who 
moved for retaxation was entitled to 
notice of retaxation sought by suc¬ 
cessful party, under Civ.Pract Act § 
1535 —^Hesse-Schmitt v. Brahe, 234 
KT.S. 536, 184 Misc. 67. 

Mailing bill of coirts and notice 
Mailing bill of costs as taxed and 
notice of retaxation of costs to plain¬ 
tiffs* attorney did not entitle defend¬ 
ants to retax costs.—^Empire Produce 
Co V. Allen, 223 N.T S. 699, 130 Misc. 
155 

XTotioe sufficient 

KC—Walton V. Sugg, 61 N.C. 98, 93 
AmD. 680. 

aataution in action In another state 

Where a resident of one state was 
plaintiff in an action brought in an¬ 
other state and judgment for costs 
was rendered against him in such ac¬ 
tion, and the fees of a sheriff of 
such other state were retaxed with¬ 
out special notice to such plaintiff, 
the View was taken that, in an action 
by such sheriff against such plaintiff 
in the state of the latter*s residence 


to recover on the judgment for costs 
as retaxed, the court could not look 
into the proceedings to determine 
whether or not such judgment should 
have been rendered, in any event 
service of the motion to retax on the 
attorney for plaintiff in the original 
action was sufficient —^Walton v. 
Sugg, supra 

49. Mo—State v. Smith, 13 Mo.App 
421 

15 CJ. p 187 notes 20, 21. 

50. Mo—Lopp V. Prather, App., 176 
SW 476 

51. Mo—State v. Hollenbeck, 68 Mo, 
App. 366 

50. Tex—^Houston, etc, R Co v. 
Jones, 46 Tex 133—Wall v. Mel¬ 
ton, Civ App, 94 SW. 368. 

53. Zn. ITevada 

Comp.L 9 8911, requiring ten days* 
notice of motion is not applicable to 
motion to retax costs, in view of S 
8934 relating specially to motions to 
retax costus —^Roberts Min & Mill 
Co V Third Judicial Diet Court in 
and for Eureka. County, 60 P.2d 612, 
66 Kev. 299. 

Za ITew Tozk, where plaintifiTs no¬ 
tice of retaxation of costs weus for 
the same day the costs were taxed, 
and the hour of retaxation, being ten 
o*clock in the forenoon, must have 
been substantially for the same hour, 
it was not such a notice of relax¬ 
ation as to give defendant’s attorney 
any opportunity to file objections to 
the hill of costs as taxed, and was 
not a retaxation within Code Civ. 
Proc S 3264, CivPract.Act § 1536, 
and it was the duty of the court to 
direct retaxation, with costs of the 
motion to be paid by pleantiff—Os¬ 
borne V. Norkin, 186 N.T S 348 
54k N.T —^Lloyd v. Brewster, 5 
Paige 87 

55, Mont.—Gahagan v. Gugler, 52 P 
I 2d 160, 164, 100 Mont 699, citing 

Corpus Jtuls. 


Zn New Jersey the party moving 
for a retaxation must in his no¬ 
tice state the particulars to which he 
objects.—^Williams v. Hays, 9 NJ. 
Law 383 

XU. New York 

(1) It has been held unnecessary 
to serve copies of the papers used 
before the clerk on a taxation of 
costs with the notice for motion to 
retax—^Ferguson v Wooley, 9 NT 
Civ Proc 236—Webb v. Crosby, 11 
Paige 193 

(2) It IS sufficient to produce to 
the court on the hearing of the mo¬ 
tion the papers used before such offi¬ 
cer or copies thereof, together with 
satisfactory evidence of their au¬ 
thenticity—^Webb V Crosby, supra 

(3) If objections to the taxation 
have been made orally and the mov¬ 
ing party has stated in an affidavit 
what took place on the taxation, a 
copy of the affidavit should be served 
on the adverse party with the mo¬ 
tion to retax.—^Webb v. Crosby, su¬ 
pra. 

(4) The fact the copies of the tax¬ 
ed bill or of the affidavits support¬ 
ing it are not served on the adverse 
party by the party moving for re- 
taxation is not a valid ground of ob¬ 
jection where such hill had not been 
filed nor left with the taxing officer, 
as required by rule of court—Webb 
V. Crosby, supra. 

56. Za OaUfoniia 

(1) A notice of motion to yetax 
costs not accompanied by affidavit 
specifying the grounds of objection, 
but stating that the items mentioned 
were not legally chargeable and were 
not necessary disbursements, was 
sufficient, since the provision for tax¬ 
ation of costs by the court did not 
specify what the notice shall con¬ 
tain—Senior v. Anderson, 62 P. 663, 
130 CaL 290. 
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the view has been taken that the proceedings should 
not be dismissed on failure of the party giving the 
notice to appcar.67 

e. Time for Motion or Application and for Re- 
tazation 

In the absence of a statutory provision or rule of 
practice liimtinQ the tiniCf while a motion or application 
to retax should be made with reasonable promptnessy it 
seems that only the doctrine of laches or equitable limi¬ 
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tations applies If the court has not lost Jurisdiction of 
the case. 

While a motion to retax should in any case be 
made with reasonable promptness,®^ yet, unless a 
statute or rule of practice limits the time within 
which motions for retaxation should be made,®® or 
unless the court has lost j'unsdiction of the case,®® 
it would seem that nothing but the doctrine of lach¬ 
es or equitable limitations would apply.®^ 


COSTS 


(2) The court could fix a tune less- 
than five days for the notice of a 
hearing of a motion to retax costs 
under statutes authorizingr the court 
to prescribe a time less than five 
days for notice of a hearing of k 
motion, and providing that a party 
dissatisfied with the costs claimed 
may file a motion for taxation by the 
court—^Furtinata v Butterfield, 110 
P 962, 14 CalApp. 25. 

(3) The view has been taken that 
a notice of motion need not be ac¬ 
companied by an affidavit —^Lomita 
Land, etc, Co. v. Robinson, 97 P 
10, 164 Cal 86. 18 LRA.NS, 1106 
—Senior v. Anderson, 62 P. 663, 130 
Cal 290 

m Montana 

(1) Fact that notice of motion 
provided for by Rev.Codes 1921 § 
9803 did not specify the items of 
costs which the moving party would 
attack did not render improper the 
act of the court in hearing and de¬ 
termining the motion, in view of the 
facts that, by the procedure adopted, 
the court fully protected the rights 
of the party opposing the motion 
and afforded him ample opportunity 
to support his position, notwith¬ 
standing the rule that purpose of no¬ 
tice IS to afford opposmg counsel op¬ 
portunity to be present and to op¬ 
pose motion intelligently, which 
should advise him of movant's con¬ 
tentions.—Gahagan v. Gugler, 62 P. 
2d 150, 100 Mont. 699. 

(2) The provision as to notice 
contained in such code provision 
should be liberally construed in in¬ 
terests of Justice, paramount con¬ 
sideration being whether or not, on 
the record, opposing counsel has been 
given opportunity to be present and 
to present opposition to motion, 
such notice is not a pleading nor 
is It to be Judged by the strict rules 
of pleading, and an oversight or 
technicality which does not affect 
the substantial rights of the parties 
should be disregarded.—Gahagan v 
Gugler, supra. 

(3) The party opposing such mo¬ 
tion did not waive his objection 
based on the alleged insufficiency of 
the notice, by proceeding on the 
merits where the court reserved rul¬ 
ing on the objection.—Gahagan v 
Gugler, supra. 


B7. N.T—Talcott v. Jonasson, 87 

N.T S. 621, 43 Misc 372. 

16 C.J. p 187 note 29. 

53 . NY—People v. Lewis, 28 How. 

Pr. 159, appeal dismissed 28 How 

Pr. 470, and affirmed 41 NT 619 
NC—In re Smith, 10 S E 982, 106 

N.C 167. 

16 C J p 187 note 36 [aj. 

Beasonable time 

Where no time within which a mo¬ 
tion by a party to retax should be 
made was fixed by statute, the view 
was taken that the motion should 
be made within a reasonable time, 
and that the motion might and 
should be made within one year from 
the time the final judgment was ren¬ 
dered and certified, in view of code 
provisions applicable to analogous 
situations—^Weston v. John L Rop¬ 
er Lumber Co, N.C, 86 SB 186— 
IS CJ p 187 note 35 rdj 

59. in Alabama Code 1923 §§ 7240, 
7247, should be considered together 
in determining the question as to the 
time to move for relaxation of costs 
in respect of the number of wit¬ 
nesses, and, notwithstanding the 
provision of § 7247 that the party 
aggrieved may move for relaxation 
within thirty days from the rendition 
of judgment, it has been held that, 
where items taxed are prima facie 
illegal as shown by the record, it 
is improper to dismiss a motion to 
retax merely because it was made 
more than thirty days after judg¬ 
ment.—^Dorrough v. Hackenson, 165 
So. 575. 231 Ala 431. 

Xn CaUfoxnia 

(1) Under provision of Code Civ 
Proc S 1033 that *'a party dissatis¬ 
fied with the costs claimed may with¬ 
in five days after notice of filing of 
the bill of costs file a motion to have 
the same taxed by the court,'* the 
service and filing of a written notice 
of the motion within the five days 
and making the motion viva voce on 
the day designated, although after 
the five days have expired, was suf¬ 
ficient.—Kishlar v. Southern Pac. R 
Co., 66 P. 848, 134 Cal 636. 

(2) The fact, however, that the 
party dissatisfied with the costs 
claimed had actual knowledge of the 
filing of the cost bill, a copy of which 
he had received, and the amount of 
which was inserted in the Judgrment 
appealed from fully protected his 
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rights, and, where no action was 
taken by him for several years after 
he acquired such knowledge, he was 
not entitled to have costs taxed by 
the court.—Bell v Thompson, 97 P. 
168, 8 CaLApp. 483. 

In Montana, where notice of mo¬ 
tion to tax costs by party dissatis¬ 
fied with costs claimed is timely 
filed, under Rev Code 1921 S 9803, mo¬ 
tion and affidavits in support thereof 
may be filed after expiration of time 
fixed for filing such notice.—Gahagan 
v Gugler, 62 P.2d 160, lOO Mont 
599 

In Bevada, under a rule of court 
providing that the party against 
whom judgment is entered shall 
have two days after service of a 
copy of the cost bill in which to 
move to retax costs, the view was 
taken that a notice of motion to re¬ 
tax. filed and served within two 
days after service of the cost bill, 
was sufficient, without actually filing 
and making in court within that 
time a motion to retax.—^Lind v. 
Webber, 134 P. 461, 135 P. 139. 141 
P 458, 36 Nev. 623, 60 L,RA.,NS, 
1046, AnnCasl916A 1202. 

Xn Washington 

(1) Where a statute required a 
motion to retax to be made within 
ten days after iudgment, and a 
judgment provided that costs should 
be taxed against defendant but left 
the amount blank, the motion would 
be in time if made within ten days 
after the insertion of the amount of 
costs —Bnnggold v. Spokane, 53 P. 
368, 19 Wash 333. 

<2) A motion for retaxation, not 
filed until three months after the 
costs had been taxed, was too late. 
—Moritz V Herskovitz, 89 P 560, 46 
Wash. 192. 

60. Tenn.—James v, Williams, 99 

S.W.2d 831, 20 TennApp. 420. 

61. lowflu—Fisher v- Burlington, 

etc, R. Co., 78 N.W. 1070, 104 

Iowa 688. 

15 CJ. p 187 note 86. 

Xn. Arkansas 

<1) In view of the fact that Craw¬ 
ford & M Dig. S 1860, relative to 
retaxation, does not specify the time 
within which the remedy may be in¬ 
voked, a party needs only to proceed 
within a reasonable time.—^Lew^ v. 
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In the absence of a statutory provision or rule of 
practice to the contrary, a motion may be filed at 
the time the judgment is rendered,®^ or at any time 
during the term at which the judgment was ren¬ 


dered.®® It has been held or recognized that the 
motion may be made even at a term subsequent to 
that at which judgment was rendered ,®4 but a mo¬ 
tion in the form of a motion to retax costs has been 


D F Jones Const Co, 108 SW2d 
1093, 194 Ark 602 

<2) Where court grave ludgrment 
for insured, reservingr Question of at¬ 
torneys’ fees, motion for allowance 
thereof could be deemed motion to 
retax costs as agrainst contention 
that fees were allowed after judgr- 
ment—Bronx Fire Ins Co. v Cooper, 
68 S.W2d 678, 187 Ark 98. 

In Texas it has been stated broad¬ 
ly that a motion may be filed and 
maintained at any time If the clerk 
has not taxed costs as directed by 
the court—^Vacuum Oil Co. v. Lib¬ 
erty Refining Co , Civ.App, 261 S W 
321. 

Waiver or loss of right to retaxation 
by laches in general see infra sub¬ 
division 3 of this section. 

62. Mo—Globe, etc, F Ins. Co. v. 
Chicago, etc, R Co, 160 S W. 907, 
174 MoApp 542. 

ea Ind—Merrill v. Shirk, 28 NE 
95, 128 Ind. 503. 

Mo —Bosley v. Parle, 35 Mo App. 
232, 

JS-C.-^In re Smith, 10 SB. 982, 106 
NC. 167. 

15 C J P 188 note 38. 

64. Ill—Ellison V. Ward, 20 NE.2d 
888, 300 Ill App 27, citing Corpus 
Juris —In re Dunning, 213 Ill.App. 
602, 604, citing Corpus Jons. 

Tex —Wiggins v. Hensley, Civ App., 
114 SW.2d 914, error dismissed, 

16 C J p 188 note 39 

Tlrst term after reudltiou of Judg¬ 
ment 

Motion made at th^ first term after 
term in which judgment was ren¬ 
dered was not unreasonably delayed 
—In re Smith, 10 SB 982, 105.N.C 
167 

Belief for party against whom costs 
taxed 

A motion to retax costs may be 
made after the judgment term for 
the purpose of relieving the party 
against whom the judgment for costs 
was lendered, in respect of items 
that were illegally or improperly 
taxed against him, but not for the 
purpose of having the adverse party 
taxed with the illegal items—Archer 
V Cole, Tex Civ App., 167 SW 1183 
Illegal judgment 

The superior court has jurisdiction 
to hear a motion to set aside a 
judgment for costs, entered at a 
previous term, and to have the 
costs retaxed if the judgment was 
illegal—Hicks v. Atlanta Trust Co., 
200 S.B 301, 187 Ga. 314—McGuire v. 
Johnson, 25 Ga. 604. 

In Alabama 

(^l) Prior to the adoption of Code 


1923 S 7247, a motion to retax costs, 
under some circumstances at least, 
could be made at a term subsequent 
to that at which judgrment was 
rendered —^Dorrough v Maekenson, 
166 So 576, 221 Ala 431—Central of 
Georgia Ry Co v McGilvary, 77 So 
938, 16 Ala App 344—16 CJ p 188 
note 39. 

(2) On a motion to retax made 
after the judgment term, the trial 
court had the power to relieve the 
moving party of such items ae were 
not i^roperly taxable against him un¬ 
der a general judgment for costs 
in favor of the opposite party, but, 
on such motion, the court could not, 
it seems, render a judgment against 
such opposite party for a large part 
of the costs —^Bx parte Brickell, 36 
So 1, 204 Ala. 441. 

XU Arkansas, in respect of costs 
which are definite and fixed by law, 
no judicial action being required to 
determine the amount, the trial court 
had jurisdiction to entertain a mo¬ 
tion to retax filed after the term at 
which the case was tried—^Lewis v. 
D F Jones Const. Co, 108 S W2d 
1093, 194 Ark. 602. 

Xu Missouri 

(1) A motion to retax made at a 
term subsequent to the judgment 
term may properly be acted on 
where the costs involved are such as 
are definite and fixed by statute and 
the clerk in taxing them acts merely 
in a ministerial capacity.—^Burton v 
Chicago & A. R Co, 204 S W. 601. 
275 Mo 185, affirming, App, 175 S 
W 110—Harbstreet v. Shipman, App, 
122 S W 2d 396—^In re Thomasson, 
App,, 119 SW,2d 483—16 CJ p 188 
note 89 

(2) So*It has been held that, where 
the clexk, in taxing costs under an 
order for a continuance, erred in the 
construction of the order, the court 
could, on motion, at a subsequent 
term direct a retaxation —^Dulle v. 
Deimler, 28 Mo. 683 

(3) A motion and an order to re¬ 
tax after the judgment term are too 
late, however, where the taxation re¬ 
quires judicial investigation and de¬ 
termination and where the clerk has 
no authority to act except as ordered 
by the court.—^Burton v Chicago & 
A R Co., supra^—In re Thomasson, 
App, 119 SW2d 433—.ffltna Ins Co 
V O’Malley, 118 SW2d 8, 342 Mo 
App 800—Mueller v National Hay 
& Milling Co, App, 258 S-W. 741— 
16 C J p 188 note 39. 

(4) In such case the entry of 
judgment fox plaintilf in the trial 
court which was affirmed on appeal is 
the final judgment and not the man¬ 
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date of the appellate court on de¬ 
termination of the appeal, and, 
where defendant's motion to retax 
costs was objected to by plaintiff 
because filed subsequent to term at 
which final judgment was rendered, 
defendant's contention, that the mo¬ 
tion was filed m time because filed 
within four days after the mandate 
of the appellate court reached the 
trial court, was not an answer to 
such objection.—^Mueller v. National 
Hay & Milling Co, MoApp, 258 S. 
W. 741. 

(5) As otherwise stated, a motion 
to retax costs after the judgment 
term does not reach those costs 
which are a part of the judgment it¬ 
self, but can only affect errors and 
mistakes of the clerks m taxing 
costs—Bush V Norman, 226 SW. 
1028, 206 MoApp 674 

(6) The propriety of the allowance 
of a referee's fee by the court on a 
motion to retax made after the term 
at which judgment was entered has, 
however, been recognized —Turner 
V Butler, 66 MoApp. 380 

(7) Answer offering to pay sum 
sued for, less two hundred dollars, 
which plaintiff refused, was part of 
record proper, and hence of judg¬ 
ment roll so that, where less favor¬ 
able judgment was recovered by 
plaintiff, judgment against defendant 
for costs accruing ajfter answer was 
error on face of record, which could 
be corrected at subsequent term un¬ 
der Rev St 1919 § 1552, the motion 
to retax being treated as a petition 
to review the judgment.—Thomas v 
Boatright, 263 SW. 464, 217 MoApp 
278. 

In STebraska 

(1) Authority of court to hear mo¬ 
tion to retax after judgment term 
has been recognized where the items 
of cost in question were illegally 
or mistakenly taxed against party 
seeking relief—Smith v Bartlett, 
110 NW. 991, '78 Neb. 369, 260—16 
C J p 188 note 39 [c] 

(2) It has been held, however, that, 
a decree as to costs having been ren¬ 
dered in the action and a motion to 
relax filed at a subsequent term, such 
motion is in effect a motion to va¬ 
cate or to modify the decree as to 
costs, and having been filed at a 
subsequent term, the court is with¬ 
out jurisdiction to act thereon — 
Olson V. Lamb, 86 NW. 897, 61 Neb. 
484. 

m irew York 

(1) It was held li^ some of the 
early decisions that an application 
for retaxation ipade,after two terms 
had elapsed was too late.—^McLean v. 
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denied where it was made after the judgment term, 
in view of the fact that the judgment or prior ju¬ 
dicial action was involved.^6 it has been held that, 
in view of a general order granted in term author¬ 
izing the judge to enter final judgment in vacation, 
the judge has authority to entertain in vacation a 
motion to retax costs After execution, it has 
been held too late to move for a retaxation.®'^ A 
like rule has been recognized where the costs as 
taxed have been paid,68 unless sufficient excuse is 
shown for the delay ,68 but some cases recognize 
that a motion to retax may be made notwithstand¬ 
ing pajnnentj^O as least where only a portion of the 
costs have been paid 

It has been held too late to move for retaxation 
where the bill of costs was taxed by the clerk by 
order of the court and both parties had leave to 


file objections, but both waived exceptions and the 
court confirmed the reportJ^ 

A party who did not serv^e a copy of his cost bill 
on the attorneys for the adverse party, as required 
by law, could not attack a motion to retax the costs 
as not having been filed on time.*^® 

Appeal The authority of the trial court to en¬ 
tertain a motion to retax costs after the cause has 
been appealed has been recognized,and, in view 
of a statutory provision that the court, m its discre¬ 
tion, on the application of a party interested, may 
direct a retaxation of costs at any time, it has been 
held or recognized that a motion to retax may be 
made after an appeal from the judgment has been 
taken.*?® According to some cases, costs may not 
be retaxed in the trial court pending an appeal 
where the right to costs is determined by the judg- 

ment.*?® 


Forward, 1 Cow. 49—^Morris v. Mul- 
lett, 1 Johns Ch 44. 

(2) In a later case It was held 
that, where costs were settled by the 
clerk on November 1 and proceed¬ 
ings were had at the January special 
term to set aside the adjustment, 
which were noticed for the February 
special term in another county, 
where a default was taken which was 
set aside on terms, there was no 
laches in making the motion—^Dres¬ 
ser V Wickes, 2 Abb Pr 460 
es. US —Crabtree v. Neff, C C 
Ohio, 6 FCas No 3,316, 1 Bond 

554. 

Miss—Paisley v Jones, 34 So 667 
16 C J p 188 note 40 
ee. Ga —^Lavender v Shackelford, 
110 SE 1, 152 Ga 363. 

67. Mass —Barnes v Smith, 104 
Mass 363 

Tex—Hardy v De Leon, 7 Tex 466. 

68 . Ind—Thompson v Doty, 72 Ind 
336 

Mich.—Hart v. Lindsay, Walk Ch 72. 
N T —^New Tork v. Cornell, 9 Hun 
216—Schermerhom v Van Voast, 
6 How Pr 468, Code Rep ,N S , 400 
—Day V Beach, 1 HowPr 236 
15 C J p 188 note 42 
In Nebraska, where original peti¬ 
tion did not ask for attorney’s fee 
and judgment debtor paid judgment 
and costs and obtained a release, 
plaintiff could not, at subseauent 
term, have a retaxation of costs so 
as to award an attorney fee.—^Law¬ 
ler V American Surety Co of New 
Tork. 164 NW 1060, 101 Neb 741. 

69. Iowa—Solomon v. McLennan, 46 
N.W 1083. 81 Iowa 406 

N.T—Collomb V Caldwell. 5 How.Pr. 

836, 1 Code Rep ,N S., 41 
15 C J. p 188 note 43. 

TO. Mo —Stale v. Hannibal, etc., R 
Co., 78 Mo 676 
15 C.J. p 188 note 44. 


71. Party charged not estopped. 

That unsuccessful plaintiff in 
landlord’s attachment action, after 
dismissal of his appeal, paid portion 
of costs, did not estop him from 
thereafter moving for and obtain¬ 
ing retaxation of entire costa — 
Springer v Metropolitan Casualty 
Ins Co, 249 NW 226. 216 Iowa 
1333 

72- XT S —Pennsylvania v. Wheeling 
& Belmont Bridge Co, 18 How 
460, 16 LEd. 449. 

Tex—^Yeager v. Scott, CivApp, 138 
SW 1088 

78, Nev—^Radovich v. Western Un¬ 
ion Tel Co, 136 P- 920, 136 P. 
704, 36 Nev. 34L 

74- Mo—^Briscoe v Kinealy, 9 Mo 
App 690 

Xa Arkansas a motion to retax 
costs made subsequent to appeal is 
not too late m respect of costs which 
are definite and fixed by law, judi¬ 
cial action not being required in 
determining the amount, the rule 
laid down m some cases that such 
motion after appeal taken is too late, 
if applicable, refers to costs as to 
which judicial action is necessary to 
determine the amount—Lewis v D 
F Jones Const Co., 108 S W 2d 1098, 
194 Ark 602 

Motion in original cause proper 
Where plaintiff was taxed with all 
costs accruing up to the time a mo¬ 
tion for continuance by him was 
granted, the case was subsequently 
tried and a judgment rendered on 
appeal in his favor and that he re¬ 
cover costs both in the court below 
and on appeal, no exception was 
taken by him to the order of the 
lower court taxing him with costs up 
to the continuance, the question was 
not considered on appeal, and the 
mandate of the appellate court was 
filed with the clerk of the lower 
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court, It was held that a motion in 
the original cause was the proper 
remedy to prevent the clerk of the 
lower court from taxing the entire 
bill of costs to defendants and to 
compel the taxation of the costs 
prior to the continuance to plaintiff. 
—Hall V Reese’s Heirs, 64 S.W. 687, 
26 Tex Civ App. 396 

75. Xu Mew Tork 

(1) If a motion for retaxation is 
promptly made, the motion is not 
affected by a pending appeal from 
the judgment, in view of Code Civ. 
Proc. § 3264, CivPractAct 5 1536, 
providing that the court may In its 
discretion on application of the party 
interested direct a retaxation of 
costs ”at any time ”—^McDermott v. 
Yvelin, 92 NTS 1088, 103 App Div. 
418—16 CJ p 188 note 47. 

(2) In this connection the view 
has been expressed that taking an 
appeal from the Judgment does not 
waive the right to move for retaxa¬ 
tion and that such motion may be 
made after taking an appeal—^Em¬ 
pire Produce Co. v Allen, 223 N.Y S. 
699, 130 Misc. 166—Carr v Stack- 
house, 195 NTS 64, 119 Misc. 202, 
affirmed 198 N T.S 904, 206 App 
Div 628. 

(3) In some cases, however, the 
view was taken that taking an ap¬ 
peal was a waiver of the right to re¬ 
laxation and that a motion to re¬ 
tax made after appeal was taken 
was too late —^Pfaudler Barm Ex¬ 
tracting Bunging Apparatus Co v. 
Sargent, 43 Hun 154, affirmed 18 N. 
B 479, 110 N T. 657—Stevens v 
New York El. R. Co., 9 N Y S 707, 
&8 N Y Super. 569. 

(4) This view was taken m a case 
decided before the above statutory 
provision became effective—Gucken- 
hemier v. Angevine, 16 Hun 453. 

76. UL—German - American 
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Where an appeal is prematurely taken from a 
judgment overruling demurrers, the case is left 
pending in the trial court, and it can retax costs not¬ 
withstanding the appeal.'^'^ 

While, according to some cases, a motion to retax 
IS not necessarily too late when made after dismissal 
of an appeal,or after affirmance,*^® it has been 
held ’or recognized that a motion for retaxation is 
too late after the costs have become a part of the 
judgement which is affirmed on appeal.*® 

f. Beqnisites and Sufficiency of Motion or Ap¬ 
plication 

A motion to retax costs must show the alleaed error 
in taxation, pointing out in general the items objected 
to and stating the grounds of objection. 

The motion to retax must specially show in what 
respect the taxation is claimed to have been erro- 
neous.*i It must point out the items objected to*® 
unless they are such as are not provided for by the 
fee bilL*s The motion should state the grounds of 
objection,** and no other grounds than those stated 
can be considered.*6 Merely to state that the item 
complained of was wholly unauthorized and illegal 
is insufficient.*® 

Questions as to the requisites of a motion by a 


party dissatisfied with costs claimed in the memo¬ 
randum or bill of costs to have the costs taxed by 
the court or a judge, which is authorized by some 
statutes and which has been regarded by some 
courts at least as a motion to retax cqsts, as shown 
above in subdivision a of this section, have been 
considered and determined**!^ 

It has been held that a motion made several years 
after judgment should state the time when the 
judgment was rendered and when the costs were 
first taxed.** 

Where there is a dispute as to what papers were 
used before the taxing officer, the moving party 
should obtain and present a certificate of the clerk 
showing fully what papers or records were used 
and should also produce to the court the original 
papers or certified copies thereof.*® 

g. Scope of Inquiry 

Ordinarily only questions as to items or amounts of 
costs can be considered in a proceeding to retax costs, 
and the original judgment awarding costs can be neither 
attacked nor reviewed. In general only objections made 
before the taxing officer will be considered. 

Ordinarily the only questions that can be con¬ 
sidered in a proceeding to retax costs are as to 
the Items or amounts to be taxed.®® The original 


Loan & Building Ass’n v Tramor, 
127 NB. 719, 721, 298 Ill. 488, cit¬ 
ing Coxpna Jnxis. 

Iowa—Berkey v. Thompson, 102 N 
W. 184, 126 Iowa 894 
After final deciree in appellate 
court, without remand, in an equity 
cause, the lower court cannot hear 
and determine a motion to retax — 
Levi V. Karrick, 15 Iowa 444—16 C J 
p 189 note 50. 

77. Ark.—Gates v Solomon, 83 S W. 
848, 78 Ark. 8. 

7a. Ill —Chicago City R. Co. v. 

Burke, 102 IlUApp 661. 

79- N T.—^Empire Produce Co v- 
AUen, 223 N.T.S. 699, 130 Misc. 
185. 

Xfi ArkansM motion to retax after 
affirmance and remand, in respect of 
costs which are definite and fixed by 
law, without the necessity of Judicial 
action in fixing the amount, is not 
necessarily too late.—Lewis v D. P. 
Jones Const Co., 108 S W 2d 1093, 194 
Ark. 602. 

80. Tex.—Gulf, etc, R. Co v, Jagoe, 
Civ.App., 40 S.W. 187. 

16 C J p 189 notes 53, 54. 
AequlesoexLce In, and oompUanoe with, 
order fbr payment 
A party to a suit who had, with¬ 
out objection, complied with an or¬ 
der directing him to pay a referee's 
fees and allowances, could not, after 
an appeal from the decree in the suit 


had been dismissed and the decree 
had been affirmed on writ of error, 
successfully assert the right to re- 
tax costs on the ground that such or¬ 
der for payment of fees and allow¬ 
ances was made while the appeal 
from the decree was pending, in view 
of the facts that all pax ties had con¬ 
sented to a consideration of the mat¬ 
ter notwithstanding the pendency of 
tho appeal and that the party so 
directed to pay had acquiesced In, 
and complied with, such order — 
Schmidt V Johnson, 224 IllApp. 291 

81. Mont—Gahagan v Ougler, 52 P. 
2d 150, 154, 100 Mont 599, citing 
Corpus Juris. 

Xu Alabama^ under Code 1907 S 
3684, as amended, a motion to retax 
costs must set forth the particulars 
in which the clerk had erred—^Bur¬ 
row V. Berry, 104 So. 786, 218 Ala 
317 

82. Mont—Gahagan v Gugler, 52 P 
2d 150, 154, 100 Mont 599, citing 
Corpus Juris. 

16 C J p 189 note 56 

83. Mont—Gahagan v, Gugler, su¬ 
pra, citing Corpus Juris. 

N.Y—^Wilder v. Wheeler, 1 How.Pr 
136 

84. N J,—^Williams v Hays, 9 N. 
JLaw 383. 

15 C.J. p 189 note 58. 

85. Ala^Blliott V. Howison, 48 So 
608, 168 Ala. 71. 
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Minn—^Davidson v. Lamprey, 17 
Minn. 32. 

86. Ala—^Pnddle v. Braun, 61 So 
57, 7 Ala.App. 429 

87. Xu Califorula^ under Code Ci\. 
Proc § 1083, the motion may be oral 
in view of absence of a statutory 
requirement that it be in writing 
—Carpy v. Dowdell, 61 P. 1126, 129 
Cal 244 

Xu Uomtana the motion authorized 
by Rev Codes 1921 § 9803 must fair¬ 
ly apprise the court of the grounds 
upon which relief is sought; but 
such a motion is not a pleading nor 
IS it to be judged by the strict rules 
of pleading, and an oversight or tech¬ 
nicality which does not affect the 
substantial rights of the parties 
should be disregarded—GaJiagan v. 
Gugler, 69 P 2d 160, 100 Mont. 699 

88. Tex.—Gage v. Page, 10 Tex 365 

89. NY —^Ferguson v. Wooley, 9 N. 
Y.Civ.Proc. 236. 

90- Ala—^Tecumseh Iron Co. v Man- 
gum, 67 Ala 246. 

15 C J p 190 note 68. 

Witnesses 

(1) Court would not determine 
whether or not witnesses for whom 
mileage was taxed were unnecessary, 
notwithstanding offer of prevailing 
party, since such determination 
would involve sitting In review of 
action of judge to whom application 
for orders permitting aubjKBiiaa was 
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judgment awarding’costs to the prevailing party can 
neither be attacked nor reviewed.si 

Objections to items of costs not made before the 
taxing ofiScer in general will not be passed on by 
the court,92 except where no costs can be lawfully 
taxed 9S 

h. Evidence or Proof 

In view of the rule that a hearing In a proceeding 
to retax costs Is not a trial de novo on new objections 
or proofs, in general only such evidence as was submitted 
to the taxing officer Is considered. Presumptions in 
favor of the taxation obtain. 

According to some cases the hearing in a pro¬ 
ceeding to retax before the trial court is simply 
a revision of the case made before the taxing offi¬ 
cer and not a trial de novo upon new objections or 
proofs.®^ Accordingly it has been held or recogniz¬ 
ed that no evidence other than that submitted to the 
taxing officer will be considered ^5 It is improper 
to use any other papers except so far as it may be 
necessary to show the action of the taxing officer 
There is authority for the view, however, that. 


where the moving party supports by affidavits his 
motion to retax, the other party may introduce affi¬ 
davits in opposition 97 The court, on retaxing the 
fees of witnesses, may act without proof on its 
knowledge as to whether the witnesses were 
sworn.98 In some jurisdictions on a motion to re- 
tkx costs, the court is not required to hear evi¬ 
dence as to the reasonable amount of an attorney’s 
fee.99 

It will be presumed that the taxation was correct 
until the contrary is shownA The burden is on the 
party objecting to show error in the taxation^ un¬ 
less error is apparent on the face of it.3 Where a 
party’s cost bill is properly verified and on a mo¬ 
tion to retax his attorney testifies fully in support 
thereof and is not contradicted, it is errot to retax 
the costs> 

Under some statutes as to retaxation of witness 
fees, the moving party makes a prima facie case 
that the taxation was. excessive by showing that 
witnesses named in the motion had been subpoenaed 
by the opposite party but not examined,5 and an af- 


made who would be presumed to 
liave given matter consideration be- 
■fore entering order—^TT. S v. Sugar 
Institute, DCNY, 16 F Supp 896. 

(2) It has been held that the ques¬ 
tions as to whether the evidence of 
live medical experts summoned was 
material, and as to whether more 
than two of them testified on the 
same material question is reviewable 
on a motion to retax costs—Chad¬ 
wick V Virginia L Ins. Co, 74 SE. 
116, 168 NC 380 

(3) Moving party may attack the 
correctness of a witness’ certificate 
issued by the clerk, and show that 
items were improperly taxed—^Prid- 
dle V. Braun, 61 So. 57, 7 AlaApp. 
429. 

' 91. Pa—Persch v. Quigle, 67 Pa 
247. 

Merits of order, Judgmeat, or decree 
A motion to retox costs does not 
open up an inquiry into the merits 
of the order, decree, or judgment 
of the court which the clerk or regis¬ 
ter follows in taxing costs—^Burrow 
V Berry, 104 So 786, 213 Ala 317— 
Tecumseh Iren Co. v. Mangum, 67 
Ala 246. 

Bight to recover not involved 

The right to recover in a replevm 
action must be tested by the evidence 
adduced in the trial of the action, 
and not by testimony introduced at 
the hearing of a motion to retax 
costs —Spear v. Scott, 219 S W. 322, 
142 Ark 372. 

92. Mich —^Patterson v Calhoun Cir 
Judge, 108 NW. 361, 144 Mich 
416 I 

15 C J. p 190 note 78. 


In XTorth Dakota Comp L. 1913 5i 
7802 contemplates that objections to 
items of costs shall be made in the 
first instance before the taxing of¬ 
ficer.—^McCarty v Qoodsman, 168 N. 
W. 721, 722, 40 N.D. 220, citing Cor- 
pna Jtixls. 

93. N T.—^Leyden v. Brooklyn 

Heights R. Co, 106 NT.T.S. 769, 122 
App.Dlv 383 

15 C J p 190 note 74 

94. Wls.—^Dunbar v Montreal River 
Lumber Co, 106 NW 389, 127 Wis 
130_-State v. Wertzel, 54 N.W. 679, 
84 Wis. 344. 

95. NY.—Croty v- De Dion-Bouton 
Motorette Co.. 92 N.Y S 619, 102 
AppDiv 406. 

16 C J p 190 note 78. 

Papers before clerk 

Only papers which were before the 
clerk can be considered.—O’Hara v. 
Derschug, 282 NYS, 6, 156 Misc 
454_16 CJ, p 190 note 78 [b]. 

Oosts of transcript 
On a motion to retax costs of the 
reporter's transcript of the evidence. 
It seems that the trial court may 
examine the transcript to determine 
the number of words contained there¬ 
in —Stewart v. Colfax Cons Coal 
Co., 126 NW. 449, 147 Iowa 648. 

96. N.Y—^Lyman v Young Men's 
Cosmopolitan Club, 66 NYS 712, 
38 AppDiv 220 

97. Ill.—^Independent Packing Co. v 
Bums, 168 IllApp. 482. 

SoflieieiLoy of ailLdavit 

(1) Where an affidavit to support 
the taxation of fees of, or charges 
for, witnesses is made on a motion 
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to retax costs, it should state the 
name and place of residence of the 
particular witness, the distance it 
was necessary for him to travel 
from his place of residence to the 
place of trial, and the number of 
days he actually attended court as 
a witness.—Cole v. Ducheneaux, 44 
P. 92, 13 Utah 42 

(2) An affidavit in support of an 
application by the successful party 
for retaxation of costs should item¬ 
ize them with exactness, especially 
if those to be charged with them 
are not mterested alike —Genesee 
County Sav Bank v. Ottawa Cir. 
Judge, 20 N.W. 63, 64 Mich. 305 

98. Ala—^Terry v. Montgomery, 62 
So. 314, 166 Ala 130 

99. U.S.—^Associated MfTs. Corpora¬ 
tion of America v. De Jong, CCA. 
Iowa, 64 P.2d 64 

Evidence as to attorney's fee as costa 
m general see supra $ 218. 

1. N Y.—Lyon v. Wilkes, 1 Cow. 
691. 

16 C.J. p 191 note 82. 

8. Tex —^Texas, etc., R Co. v. White, 
Civ.App, 48 S.W 630. 

16 C.J p 191 note 83 
XTscesslty for showing that oosts 
were inonrred 

Ill —^Illinois Nat. Underwriters Co. 
V Freeman, 11 NE2d 629, 292 Ill 
App 645. 

3. Idaho.—^Thiessen v. Riggs, 51 P. 

107, 6 Idaho 487 
16 C J p 191 notes 83. 84. 

^ Cal—Pay v. Fay. 132 P 1040. 166 
‘ Cal 469 

1 ’' y 

& Ala.—Central of Georgia,Ry. 
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fidavit on behalf of the opposite party, stating that 
such party did not subpoena any witness for the pur¬ 
pose of oppressing the moving party or of unneces¬ 
sarily increasing the cost is not of itself sufficient to 
overcome such prima facie case.® 

Questions as to evidence are considered in cer¬ 
tain aspects and in detail supra § 285. 

i. Correction of Errors and Belief 

The method of correcting errors, on retaxation, de¬ 
pends on the statute or rules of practice which govern in 
the Jurisdiction in which the question arises. 

The method of correcting errors, on retaxation 
of costs, is governed by the statute or rules of prac¬ 
tice which are applicable in the particular jurisdic¬ 
tion in which the question arises.^ In some juris¬ 
dictions the decision of a justice of the peace on a 
motion to retax costs is a final order whether it 


modifies or sustains the original taxation, and be¬ 
comes res judicata if not appealed from.® 

In respect of costs which are fixed by law, the 
court exercises purely ministerial duties in correct¬ 
ing errors made by the clerk in taxing costs,® but 
its duties are judicial in respect of costs, which 
require judicial investigation and determination.^® 

j. Waiver or Loss of Bight to Betaxation 

The right to a retaxation of costs may be waived 
or lost by laches or by failure, on due notice, to appear 
before the taxing officer to object to the taxation. 

The right to a retaxation of costs may be waived 
or lost by laches,or by failure of a party who is 
duly served with notice of taxation to appear be¬ 
fore the taxing officer to object to the taxation, 
where none of the items allowed exceeds the juris- 


V. McGilvary. 77 So 988, 16 Ala 
App 844—^Porter v. Tennessee, etc, 
R Co, 68 So 808. 13 Ala App 682 
Allowance for witness subpoenaed but 
not examined in greneral see supra 
§ 227 

6 . Ala—Central of Georgia Ry Co 
V McGilvary, 77 So 988, 16 Ala 
App 344—^Porter v. Tennessee, etc, 
K, Co, 68 So 808, 13 Ala App. 632 

7m Xta. Oallfomla error of the clerk 
In entering a Judgment for costs 
against defendant in the sum claim¬ 
ed in defendant’s cost bill, before 
the determination of defendant’s mo¬ 
tion to tax costs, is cured by an or¬ 
der of court reducing the amount — 
Foley V California Horseshoe Co., 
47 P. 42, 116 Cal. 184, 66 Am S R. 
87. 

Xbi Illinois motion to retax costs 
should have been allowed in part 
in view of excessive allowance for 
master’s charges and fees—^Illinois 
Nat, Underwriters Co. v Freeman, 11 
NF2d 629, 292 Ill App 646 
In. Missouri the power of a circuit 
court to entertain a motion to tax 
costs filed subsequent to the term in 
which the costs were taxed by the 
clerk carries with it the right to do 
those things necessary to the exer¬ 
cise of the power, and such court, 
at a term subsequent to attempted 
taxation of witness fees, which was 
a nullity because none of the wit¬ 
nesses verified his claim for fees 
under oath, had power to ordex: the 
clerk to examine under oath or oral¬ 
ly the witnesses and ascertain from 
them the number of days of actual 
attendance and number of miles each 
traveled in attending the trial of 
the cause at the prior term.—^Harb- 
street v. Shipman, Mo App, 122 S W. 
2d 895 

xa New Jersey where plaintiff gave 
notice to defendant of a motion to 


retax costs, stating the charges In 
the taxed bill to which he objected, 
and the grounds of his objection, 
pursuant to Rules of Court, rule 88, 
and no proof of the items objected 
to was offered, and the record and 
files did not show that defendant was 
entitled to charge for those items, 
they were stricken out.—Corle v 
Monkhouse. 43 A. 100, 61 NJLaw 
635 

Za New Toxk 

(1) It has been held that where 
both parties have appeared at the 
hearing the court may direct that 
the taxation be set aside and that 
any judgment for such costs en¬ 
tered thereon be vacated—Jones v. 
Cook, 11 Hun 230. 

<2) The view has been taken that, 
if a question of law is presented, 
the court may allow or disallow 
the Item presented Instead ,of or¬ 
dering a new taxation before the 
clerk, and that, if the objection 
presents a question of fact, the court 
may determine it and allow or dis¬ 
allow the Item or it may direct a 
new taxation before the clerk, speci¬ 
fying the grounds of the proofs on 
which the item was iallowed or dis¬ 
allowed—Crosley v. Cobb, 87 Hun 
271. 

(3) Under CivPractAct § 1636, 
Code CivProc § 3264, sum deducted 
on retaxation must be credited on 
execution or other mandate issued 
to enforce judgment, not by amend¬ 
ing judgment—^Hewitt v. City Mills, 
32 NB 768, 186 N.T 211—Hesse- 
Schmitt V Brahe, 234 N.T S 635, 134 
Misc 67—La Rosa v Wllner, 104 N 
YS 962, 64 Misc 674—Ost v Sal- 
manowitz, 104 N.T S. 849, 64 Misc 
647—Baker v. Codding, 23 N.T.S. 6, 
3 Misc 512. 

Hi TMcas the view has been taken 
that the retaxation should be by 
the court and the duty should not 
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be delegated to an auditor—^Lock¬ 
hart V. Stuckler, 49 Tex 766 
Xn Vlxglxiai an order of the court 
to the clerk ”to retax the costs here¬ 
in showing the amount of costs 
chargeable to plaintiffs and defend¬ 
ants, respectively” does not deter¬ 
mine how the costs are to be paid, 
but reserves that point for future 
consideration and adjudication—^Hall 

V. White, 77 SB. 475, 114 Va. 662, 
668 

8. Okl—Caldwell v Traub, 43 P2d 
1047, 172 OkL 12 

9. Mo—^Aetna Ins Co v O’Malley, 
118 SW.2d 3, 342 Mo 800—Burton 
V Chicago & A R Co, 204 SW. 
501, 276 Mo. 185, affirming, App, 
175 SW 110—In re Thomasson, 
App, 119 S.W 2d 433. 

10. Mo—^Aetna Ins Co v O’Malley, 
118 SW2d 3, 342 Mo 800—Burton 
V. Chicago & A R Go, 204 SW. 
601, 276 Mo 185, affirming, App, 
175 SW. 110—^In re Thomasson, 
App, 119 SW.2d 433. 

11. Iowa.—Wenstrand ▼, Kiddoo, 
268 NW. 674, 222 Iowa 284—Brett 
V. Clark. 114 NW 28, 136 Iowa 
644 

16 CJ. p 191 note 89, p 187 note 36 
[a] 

Ten yeaars 

Where the unsuccessful parties to 
an action waited for more than ten 
years before filing a motion to re- 
tax the costs, there was no abuse of 
discretion of the court in denying 
such relief—^Hart v Delphey, 190 N. 

W. 14, 194 Iowa 692. 

Delay exonsed 

In a case in which the rule stated 
in the text was recognized, delay of 
nearly two years, pending determina¬ 
tion of appeals, in moving to retax 
costs, was excused—^Empire Produce 
Co. V. Allen. 228 N.T.S. 599, 130 Misc. 
166. 



20 C.J.S. 


COSTS 


§ 289 


diction of the taxing officer.12 The party who is 
successful in the action and has had his costs taxed 
on due notice is not entitled to have the costs re- 
taxed where, after taxation, he entered up judgment 
including the costs as taxed 

Questions as to the time for moving to retax 
costs m general, as to moving after the costs have 
been paid, and as to waiver of right to retaxation by 
taking an appeal are considered above in subdivi¬ 
sion e, of this section. Questions as to waiver of 
irregularities and errors in connection with taxa¬ 
tion in general are considered infra § 291. 

§ 289. - Appeal to Court 

In some Jurisdictions an appeal lies to the trial court 
from taxation by the taxing officer, and the statute or 


rule of practice, applicable in the particular jurisdiction, 
governs in respect of the time of appeal, matters and evi¬ 
dence considered, relief granted, and the like 

In some jurisdictions the remedy of the party 
objecting to the action of the taxing officer in tax¬ 
ing costs is by appeal to the trial court from taxa¬ 
tion of the clerk, or by review by that court.i^ It 
has been denied, however, that an application to the 
trial court to review and correct taxation by the 
clerk may be regarded as an appeal.^S 

The party seeking a review by the court of the 
taxation by the taxing officer must proceed within 
the time specified in the governing statute or rule 
of practice.!6 As to the method of taking the ap¬ 
peal or of bringing the matter before the court, 
the practice in the particular jurisdiction in which 
the question arises is controlling.!^ Where costs 


12 . Mich.—^Taylor v. Boardman. 16 
Mich 506 

Wis —Latimer v, Morrain. 43 Wis 
107 

Bzcuse for failure to appear 

A limitation of this rule is that a 
party to a suit on showing good ex¬ 
cuse for failure to appear before the 
taxing officer may have an error in 
the tajcation of costs corrected by 
the court, and a new taxation made.; 
—Dame v Maynard, 124 NTS 17, 
139 AppDiv 385 

13. N.T —^Burrows v Butler, 88 Hun 

121 . * 

14. In, Maine an appeal from the 
taxation of costs is a part of a Ju¬ 
dicial proceeding and becomes a part 
of the record—Coney v. Maling, 71 
A 887, 104 Me 332 

In Minnesota the exclusive reme¬ 
dy for erroneous taxation of witness 
fees is by appeal to the district court 
from the clerk's taxation —^Village of 
Baudette v Miller, 178 N.W. 316, 146 
Minn 477. 

In New York refusal of municipal 
court clerk to tax costs constitutes 
taxation of costs for purposes of re¬ 
view by the court, under New York 
City Municipal Court Code § 171, 
formerly § 342—^People v Lang, 96 
NTS. 566, 109 AppDiv 706—Mt. 

Hope Holding Corporation v Tober, 
242 N.TS 354, 136 Miso 826 
Ih North Carolina in connection 
with a motion to the clerk to retax, 
an appeal lies to the judge at cham¬ 
bers—Cureson v Gamson, 16 SE 
338, 111 N C 271—15 C J p 186 note 
90 

Xn Pennsylvania an appeal lies to 
the court of common pleas from the 
original taxation or retaxation by the 
prothonotary, notwithstanding a pro¬ 
vision of a rule of court that a rule 
for a retaxation before the prothono¬ 
tary, at his office, may be entered 
by either party; the procedure pur¬ 


suant to such provision is not ex¬ 
clusive in view of the facts that such 
provision is not mandatory and that 
there is authority for the procedure 
by appeal—^Konwickie v Matter, 20 
PaDist & Co 406, 406 

la Wisoonsln under an early court 
rule the circuit court had jurisdic¬ 
tion to review the action or nonac¬ 
tion of its clerk in the taxation of 
costs—^Ross V Heathcock, 15 NW 
9, 67 Wis 89 

Appeals to appellate courts in respect 

of taxation of costs see Appeal 

and Error § 136 b. 

15w SC —Crocker v. Collins, 22 S. 

E 719, 44 S C 600. 

16 . Pederal conxt 

Rule 23 of the federal circuit court 
providing for the taxation of costs 
by the clerk and for an appeal there¬ 
from to the court within ten days 
"after such taxation by the clerk, but 
not afterwards," required the taking 
of an appeal within ten days after 
the taxation by the clerk, and where 
an appeal from the taxation of costs 
by the clerk weis taken after the time 
fixed, and the successful pajty 
brought the same on for determina¬ 
tion before the court on notice of 
time of hearing, he did not waive 
the objection that the appeal was 
not taken within the ten days.—Sny¬ 
der v. McCarthy, Minn, 197 F. 166, 
116 CCA 390. 

In New Tork 

(1) Under the New; Tork City Mu¬ 
nicipal Court Code 5 171, providing 
that within ten days the clerk^s taxa¬ 
tion may be reviewed by the court 
upon two days* notice, an order pass¬ 
ed nineteen days after the clerk’s 
taxation, granting plaintifTs motion 
to show cause why judgment for 
costs in favor of defendant against 
plaintiff should not be set aside, was 
too late—^Rosebrock Butter, etc,, Co 
V. Jonsch. 167 NTS. 234. 
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(2) A like rule has been recognized 
as to orders applied for more than a 
month after refusal of the clerk to 
tax costs —^Mt Hope Holding Cor¬ 
poration V. Tober, 242 NT.S 354, 136 
Misc. 826 

(3) Under the earlier Municipal 
Court Act §§ 341, 342, review pro¬ 
vided for might be had within five 
days from the time entry of judg¬ 
ment was completed by the inser¬ 
tion of costs.—^Allen v. Wells, Far¬ 
go & Co, 95 N.T S. 697, 48 Misc 610. 

17. In Maine the view has been tak¬ 
en that the appeal must be evi¬ 
denced by a writing and that an oral 
notice to the clerk of a desire to 
appeal to the court is insufficient 
—Coney v Malmg, 71 A 887, 104 
Me 332—16 C J p 189 note 63 

Xa Massaohiisetts it has been held 
that, where a party against whom 
costs were to be taxed notified the 
clerk that he desired to be present at 
the taxation, informing him that if 
any of certain items marked by him 
should be allowed, an appeal to one 
of the judges would be insisted on, 
this was sufficient notice of his in¬ 
tention to appeal—Winslow v, Hath¬ 
away, 1 Pick. 211. 

Ill PeiuDLsylvaula if no specific form 
for an appeal to the court of com¬ 
mon pleas from taxation by the 
prothonotary is prescribed, a motion 
for a rule to show cause why costs 
should not be re taxed, addressed to 
such court, is sufficient.—^Konwickie 
V Matter, ^ PaDist & Co 405. 

In Wisoonsin where the question 
of the erroneous taxation of costs by 
the clerk was brought before the 
court on notice of appeal aoid the 
court on motion made an order re¬ 
ferring the same back to the clerk 
for taxation after a hearing and ar¬ 
gument by the attorneys of the re¬ 
spective parties without any objec¬ 
tion having been interposed by either 
party to such hearing, any irregu- 
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are improperly taxed against the party it is error 
to impose terms on him as a condition precedent to 
obtain a review of such taxation ^8 
In general the sole question before the court is 
as to the correctness of the taxation.^^ 

Ordinarily, it seems, objections to items of costs 
not made before the taxing officer will not be con¬ 
sidered by the court,^® Usually no evidence other 
than that submitted to the taxing officer will be con¬ 
sider ed,2t but the court has referred to an affidavit, 
which was not presented to the taxing officer but 
which was not objected to when presented to the 
court, in order to ascertain whether there were any 
new facts by reason of which the court should or¬ 
der a readjustment before the clerk instead of cor¬ 
recting the error itself .22 Under some rules of 
court, the affidavit in support of the bill of costs 
IS prima facie evidence of the charges in the bill 
and, if not rebutted, is conclusive 23 


Various questions as to matters to be considered 
by the court and as to its disposal of the cause and 
g^ranting relief have been considered and de¬ 
termined under governing statutes and rules of 
practice 24 

An appeal from the clerk to a judge of the same 
court in the matter of taxing costs does not vacate 

the judgment.25 

§ 290. Objections and Exceptions to Errors 

Questions as to objections to taxation or items 
generally are considered supra § 283; and as to 
objections and exceptions as basis for review by an 
appellate court in Appeal and Error §§ 317, 334. 
Consult Pocket Parts for later cases. 

§ 291. Waiver of Irregularities and Errors 

Irregularities and errors In the taxation of costs and 
in the procedure therefor may be waived. 


larity m the proceeding: was waived, 
and it could not be objected that the 
matter came before the court irregru- 
larly on mere notice of appeal to the 
presiding* judge—^Ross v Heathcock, 
16 NW 9, 67 Wis. 89 

18. ND—Corbett v Great Northern 
R Co., 148 NW 4, 28 ND. 136, L 
R.A1916A 761 

19. Pa—Stewart v. Stevenson, 2 Pa. 
Dist & Co 776. 

20. Minn —^Davidson v. Lamphrey, 
17 Minn 32 

16 GJ p 190 note 73. 

21. Pa.—^Baumgardner v. Shoif, 2 
Del Co. 76 

15 C.J p 190 note 78. 

32. NT—Shultz V Whitney, 9 Abb 
Pr. 71, 17 How Pr 471 

23. Pa.—^Patterson v. Anderson, 1 
Pa Co. 86 

24. rederal oonxt 

Propriety of order conditioning dis¬ 
missal without prejudice on plain- 
ti£C's payment of defendant’s costs 
and expenses is not before district 
court on appeal from clerk's rulings 
on taxation of costs and expenses — 
Concrete Mixing & Conveying Co. v 
Great Western Power Co. of Califor¬ 
nia, D C Cal, 46 P.2d 331, appeal dis¬ 
missed, CCA, 48 F.2d 1072. 

Xn MassachTiMtts, where, pending 
appeal from the clerk’s taxation of 
costs in an attachment suit, the of¬ 
ficer was allowed to amend his re¬ 
turn so as to change the record on 
which the taxation was made, the 
court properly referred the matter 
back to the clerk, and allowed him to 
change his taxation—Smith v. Wenz, 
78 N-D 651, 187 Mass. 421. 

Xn. Mlohigaa 

(1) It has been held that the re- 
taxation should be made by the 
court, and the case should not be 


remanded to the clerk for new ac-- 
tion—^Hawkins v Puller, 29 NW 92, 
62 Mich. 531 

(2) Where plaintiff in a suit was 
defeated, and objected to the bill of 
costs presented by defendant to the 
clerk for taxation, and his objec¬ 
tions were overruled, and the costs 
were taxed, the circuit court, hold¬ 
ing on his appeal that defendant’s 
affidavit as to the attendance of his 
witnesses was defective, was not re¬ 
quired to tax the proper items and 
reject the improper ones, but prop¬ 
erly permitted defendant to with¬ 
draw his bill of costs for the pur¬ 
pose of presenting a new bill to the 
clerk —^Niblock v Saginaw Cir 
Judge, 163 NW 773, 187 Mich 423. 

(3) The circuit court on appeal 
from the taxation could neither dis¬ 
regard nor amend the judgment,— 
Smith V Wayne Circuit Judge, 99 
N,W 877, 136 Mich 668. 

Xq. New Tork, In an early case in 
which there was an appeal to the 
special term of the supreme court 
from the clerk’s adjustment of the 
costs, after an order made retax- 
ing costs and finding that defend¬ 
ant’s affidavits were insufficient to 
entitle him to certain Hems of cost, 
the court refused to permit defend¬ 
ant to amend his affidavits, where 
the granting of such permission 
would have entitled plaintiff to a 
larger allowance of costs than the 
amount of such items, it being in¬ 
ferred that defendant had a con¬ 
cealed purpose in asking for some¬ 
thing to his apparent disadvantage 
—Ball V. Sprague, 23 HowPr, NT., 
241. 

In North OarolixLa 

(1) Upon an appeal from the 
clerk’s refusal to retax costs so as 
I to include an allowance to the sur¬ 
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veyor In a suit involving a bound¬ 
ary, the judge had the power, and it 
was his duty, to fix the allowance 
although he did not try the case — 
Cannon v Briggs, 94 SB 519, 174 
NC 740 

(2) In action against an infant’s 
guardian to protect the interests of 
the infant, the superior court, by 
Its decree reserving for future de¬ 
termination the question of the al¬ 
lowance of fees to the attorneys rep¬ 
resenting the infant’s next friend, 
retained its control over the case, 
and where the attorneys brought pro¬ 
ceedings for allowance of fees be¬ 
fore the clerk, and an appeal from 
clerk’s order was taken to superior 
court, the court, under Clark Code, 
8d Bd, § 256, could hear matter as 
if originally brought there and treat 
It as a motion in original cause — 
In re Stone, 97 S H 216, 176 N.C 
336 

Xu Oregon, on appeal from the 
clerk’s taxation of costs, the orig¬ 
inal judgnnent awarding costs to the 
prevailing party can neither be at¬ 
tacked nor reviewed, the only ques¬ 
tions on such appeals are the items 
or amounts to be taxed.—^Purvis v 
Kroner, 23 P. 260, 18 Or 414 

Xu 'Wisoouslu It has been held that, 
where, after a cause had been referred 
back to the clerk for retaxation, the 
clerk filled the blank in the judgment 
with the amount of costs originally 
taxed, the same was a nullity and 
might be erased and expunged from 
the judgment—^Ross v Heathcock, 16 
NW 9, 67 Wis 89. 

25. Appeal not prosecuted 

If the appeal is waived before 
hearing the Judgrment remains in 
force as of the day when it was 
I entered —^Melvin v. Bird, 131 Mass. 
661. 
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While the aggrieved party does not, under all cir¬ 
cumstances, waive objections to the taxation of 
costs by taking an appeal,he may waive or lose 
his right to object to the taxation of certain items 
by voluntary payment at the time of taking an ap- 
peal.27 It has been held that the failure of a party 
to an appeal to seek relief as to items improperly 
taxed and brought forward in the transcript on ap¬ 
peal constitutes a waiver of the right to object to 
such items, and that a motion in the trial court com¬ 
plaining of such Items, made after termination of 
the appeal, comes too late.28 

A party’s right to object to an item covering an 
additional allowance may be lost by his failure to 
object to the item on the taxation or retaxation of 
costs and to have the taxation or retaxation re¬ 
viewed pursuant to the applicable statute ^9 Fail¬ 
ure of a party to assert the total invalidity of the 
taxation of costs before the taxing officer does not 
waive his right to move to vacate the taxation, as 
this is a question for the court and not for the 
clerk.3® 

Objection based on the alleged failure to file in 
time a motion by a party dissatisfied with the costs 
claimed m the memorandum or bill of costs to have 
the costs taxed by the court, and the supporting 
affidavits, is not waived by proceeding on the merits 
where the court reserved ruling on the objection.®^ 

If sheriff’s fees are not taxed in the county of 
the action as required by statute, and no objection 
is taken, the objection will be cons^idered waived.®^ 

Questions as to waiver or loss of the right to re¬ 
taxation of costs are considered supra, § 288 j 

FiUng of memorandum or bill of costs. Objec¬ 
tion based on failure to file the memorandum or bill 


of costs within the statutory period may be waiv¬ 
ed, 83 and it has been held that, by appearing and 
objecting to a cost bill on the merits, the objection 
that it was prematurely filed is waived.®* 

Notice and service. Objection based on failure 
to serve notice of taxation may be waived and is 
waived by the appearance of the parties without 
objection.®® 

The objection that a memorandum or bill of costs 
was not properly served is waived by appearing and 
objecting'to the cost bill,®® or by the filing of a mo¬ 
tion to retax without questioning the service or re¬ 
serving the right to do so 8*^ So premature service 
of a cost bill has been regarded as a mere ir¬ 
regularity, as shown supra § 279, which is waived 
by the failure of the party charged with costs to 
make a motion to strike the bill.®® 

Objection based on alleged insufficiency of notice 
of filing of cost bill may be waived by appealing 
from a judgment containing the amount of costs 
specified in the bill, where the party charged with 
costs had actual knowledge of such filing.®® 

Irregularity in the notice is not waived by the ap¬ 
pearance of defendant’s counsel before the clerk, 
when made under protest on his part.*® 

Where a party entitled by statute to specified 
number of days’ notice of a motion to retax costs 
receives but a shorter notice, hut addresses a letter 
to the court opposing the motion both on technical 
grounds and on the merits, he cannot object to the 
consideration of the motion on the merits on the 
ground of the want of statutory notice.*^ Objec¬ 
tion based on the alleged insufficiency of a notice 
of motion by party dissatisfied with costs claimed 


OB. Waat of kxLowledflTe of taxation. 

Defendant taxed costs and entered 
Judgrment without notice to plaintiff. 
The latter had notice of retaxation 
and opposed the taxation on the 
ground that they had not been award¬ 
ed The clerk took the matter under 
consideration and afterward taxed 
costs for defendant Two days later 
plaintiff, in order to be timely with 
his appeal, and not knowingr that the 
clerk had awarded costs, gave notice 
of appeal from the judgment of non¬ 
suit and costs It was held that 
plaintiff did not thereby waive his 
objections to the taxation of costs 
—Le Roy v Browne, 8 N.T S 82, 
54 Hun 884 

Appeal from interlocutory order or 
Judgment 

It has been held that a party does 
not waive his right to move to strike 
out a provision for costs erroneously 


taxed and included in an interlocu¬ 
tory order or judgment by appeal 
from the order or judgment—^Mar¬ 
shall V Hatfield, 138 NTS. 783. 

27. Minn,—Clague v. Hodgson, 16 
Minn 329 

16 C J p 191 note 91 
2& Tex—Wiggms v, Hensley, Civ 
App, 114 S W 2d 914, error dis¬ 
missed. 

29. N.T—^Dicianni V Gelman, 232 N. 

TS 79, 224 AppDiv. 621, 

Sa NT—Hill V. Kahn, 98 N.TS 
682, 50 Misc 360, 37 N.T.Civ Proc 
- 82—^DeGrraff v Hoyt, 4 Thomps & 
C 348 

31. Mont —Gahagan v Gugler, 62 P. 
2d 150, 100 Mont. 599. 

32. NT—Nestor v. BischoiX, 1 Silv. 
Sup 329, 5 N.T S 312, reversed on 
other grounds 25 NB. 1046, 123 N. 
T. 617. 


33. Utah—Smith v. Alford, 88 P. 16, 
81 Utah 346 

34. Utah—Smith v. Alford, supra. 

15 C J p 182 note 39. 

35. IndT.—Shapleigh Hardware Co 
v. Perry, 48 S.W. 1067, 2 IndT. 
238 

36L Or.—Cunningham v. Friendly, 
147 P 752, 76 Or. 16 

37. Nev.—^Radovich v Western Un¬ 
ion Tel Co , 136 P. 920, 186 P 704, 
36 Nev 341. 

3a Cal.—Combs v Eberhard, 7 P. 
2d 338, 120 Cal App, 25 

39. Cal—^Bell V Thompson, 97 P 
158. 8 Cal App. 483. 

40. N.T—Gildersleeve v. Halsey, 6 
N.T Super. 766, Code Rep ,N.S , 126. 

41. Cal—Naylor v. Adams, 114 P 

I 997, is Cal.App. 853. 
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in the memorandum or bill of costs to have costs | the merits where the court reserved ruling on the 
taxed by the court is not waived by proceeding on I objection *2 


Vin. COSTS ON APPEAL OB EBBOB PBOM OOUBTS OF SXTPEBIOB OB GENEBAL 

JUBISDIOTION 


A. RIGHT TO COSTS IN GENERAL 


§ 292. In General 

Neither party bringing error In cross actions on a 
single record is entitled to costs; nor will costs be al¬ 
lowed where a plaintiff's Judgment in one case is reversed 
and in another affirmed and the same attorneys appear 
m both cases. Where two municipal departments are 
involved in litigation^ costs should not be allowed one 
department against the other. Costs will not be allowed 
either party where the question presented Is one of 
public Interest. 

The source of the right to costs on appeal or er¬ 
ror from courts of superior or general jurisdiction; 
the power of the court to award, depending on the 
nature of the decision on review, etc.; the acts or 
omissions affecting the right to costs; and matters 
relating to the apportionment of costs, security 
therefor, and the award and taxation thereof, are 
discussed infra §§ 293-350. It has been held that 
neither party bringing error in cross actions on a 
single record is entitled to costs ;43 that, where two 
departments of a city are involved in litigation be¬ 
fore the supreme court, costs should not be al¬ 


lowed one department against the other and that, 
where plaintiff’s judgment in one case was re¬ 
versed and in another affirmed, and the same attor¬ 
neys appeared m both cases, no costs will be al- 
lowed.46 Costs to or against asjsignor or assignee 
of judgment see supra § 117. 

Questions of public interest The practice in 
some jurisdictions is to refuse to award costs on 
appeal to either party, where the question presented 
is one of public interest,^® arising from ambiguous 
legislation,47 and where neither party has fully sus¬ 
tained his position.48 

§ 293. Source of Right 

Costs on appeal are not allowable unless authorized 
by statute. 

The right to costs of appeal or writ of error is 
dependent solely on statute as amplified by rules 
of court, and, unless authonzed by special statutes 
or rules, such costs cannot be allowed.49 


42. Mont.—Gahagran v Gugler, 52 P 
2d 160, 100 Mont 699. 

43. US—F B Atteaux & Co v 
Pancreon Mig Corporation, C.CA 
Mass, 22 F2d 749 

44- Mich—^Public Welfare Commis¬ 
sion V Civil Service Commission, 
286 N.W. 178, 289 Mich 101 

45- Mich—^Bryant v P H Whiting 
& Co, 246 NW, 497. 261 Mich 661 

48. Mich—^Federal Reserve Bank of 
Minneapolis v Register of Deeds 
for Delta County, 284 N.W 667, 
288 Mich 120—Sperry & Hutchin¬ 
son Co v. Prosecuting Attorney of 
Kent County, 283 N.W 686, 287 
Mich 555—State Treasurer, for 
Use and Benefit of State v. Capi¬ 
tal Nat Bank of Lansing, 2S3 N W 
24, 287 Mich. 188—Capitol Savings 
& Loan Co. v. Case, 281 N.W. 402, 
286 Mich 679—Tetro v. Wayne 
County, 277 NW 866, 283 Mich 
181—^Township of Meridian v Pal¬ 
mer, 273 N.W 277, 279 Mich. 686 
—^Banes v. City of Detroit, 272 N 
W. 896, 279 Mich. 631—^Appeal of 
Newton Packing Co, 271 NW. 710, 
279 Mich. 139—In re Board of 
Sup'rs of Lenawee County, 268 
NW 760, 276 Mich 691—Consum¬ 
ers Power Co. v. Michigan Public 
Utilities Commission, 262 NW. 664, 


273 Mich. 184—^Village of Kings- 
ford V. Cudlip, 241 NW 893, 268 
Mich 144—Squier v Nash, 216 N 
W. 387, 240 Mich 146—^McPherson 
V, Curts, 209 NW 811, 236 Mich 
61—City Commission of City of 
Jackson v Vedder, 176 NW. 667, 
209 Mich. 291. 

Aotlons Involving public Interest 

(1) Action by city against coun¬ 
ty road commissioners and others in¬ 
volving the allocation of money re¬ 
ceived by a county from the state 
for the maintenance of “township 
roads ”—City of Iron Mountain v 
Road Com*rs of Dickinson County, 
277 NW 862, 283 Mich 213—City of 
Menominee v Menominee County, 277 
NW. 863, 283 Mich. 146. 

(2) Action involving validity of 
zoning ordinance as prohibiting en¬ 
largement of building used in non- 
conforming business which was in 
existence when zoning ordinance be¬ 
came effective—Austin v Older, 278 
NW. 727, 283 Mich 667. 

(3) Action to review order of pub¬ 
lic utilities commission granting a 
permit to carry freight as a contract 
carrier—^Lafayette Transfer & Stor¬ 
age Co V. Michigan Public Utilities 
Commission, 283 N.W. 669, 287 Mich 
488 

(4) Action involving validity and 
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construction of sales tax statute.-— 
Montgomery Ward & Co v Pry, 269 
N.W 166,. 277 Mich. 260 

(6) Action involving question 
whether school district property is 
taxable—^Board of Education, Rural 
Agr School Dist. No 1, Grosse 
Pointe Tp, Wayne County, v, Blon- 
dell, 232 NW. 376, 261 Mich. 628 

(6) Action to restrain enforcement 
of pasteurization ordinance —^Mc- 
Broom V City of Flint, 264 NW. 468, 
266 Mich. 679. 

(7) Action to enjoin city officials 
from enforcing an ordinance provid¬ 
ing for the licensing of the jewelry 
business—Samuels v Couzens, 193 
NW 212, 222 Mich 604 

47. Mich—Clare County v Auditor 
General, 1 NW. 926, 41 Mich 182. 
431 Mich.—^Detroit Bar Ass'n v Un¬ 
ion Guardian Trust Co, 276 NW. 
365, 282 Mich 216, followed in De¬ 
troit Bar Ass'n v. Detroit Trust 
Co, 276 NW 372, 282 Mich 237, 
and Detroit Bar Ass*n v. Equitable 
Trust Co, 276 NW 373, 282 Mich. 
238, rehearing denied Detroit Bar 
Ass'n V. Union Guardian Trust Co, 
281 NW 482, 282 Mich 707— 

Lewis V Michigan State Board of 
Dentistry, 269 NW. 194, 277 Mich. 
384 

49- Idaho.—^Pite v. French, 80 P 
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Nature of UabUtty, The liability of all parties 
condemned to pay the costs of appeal is in solido, 
although as among themselves, or as to one another, 
each owed a proportionate share of the amount^G 

§ 294. Constitutional and Statutory Provi¬ 
sions 

Various statutes relating to costs on appeal have been 
held valid as against particular objections. Subject to 
some contrary decisions, the right to such costs has been 
held to be governed by the statute in force at the time 
the appeal is determined, in the absence of a saving 
clause. If two statutes are conflicting and irreconcilable, 
the one last enacted governs. 

A statute authorizing the award of an attorney’s 
fee in causes which have been appealed to the su¬ 
preme court and affirmed by it is a burden imposed 
on the privilege of appeal to that court, and is not 
unconstitutional, even when retroactively applied.si 
So a statute providing for the amount of advance 
costs to be paid on appeal to the circuit court, with¬ 
out providing for a pro rata return of unused fees, 
has been held not unconstitutional as oppressive.®^ 
The court has declared constitutional a statute pro¬ 
viding that, if, on appeal in an action under an em¬ 


ployers’ liability act, the judgment is sustained, 
plaintiff IS entitled to have interest at twelve per 
cent per annum from the date of filing the com¬ 
plaint until judgment is paid added to the amount 
of the judgment.®^ 

In some j*urisdictions it has been held that a stat¬ 
ute regelating costs on appeal applies only to cases 
arising after the passage of the act, and not to cases 
pending and undisposed of at the time of its 
passage®^ or to an appeal pending at such time.®® 
So a statute fixing the register’s fee for returning 
the original papers to the supreme court has been 
held not applicable to services performed prior to 
the taking effect of the statute.®® Likewise, where 
the statute provides that, when an appeal “is taken” 
after the passage of the act, certain costs shall be 
allowed, no right to such costs exists when no¬ 
tice of intention to appeal was served before the 
passage of the act, although the return or agreed 
case was not filed until after its passage ®'^ On 
the other hand it has been held that the right to 
costs of appeal or error and the rate of compensa¬ 
tion or Items allowable are governed by the stat¬ 
ute in force at the time of the determination of the 
appeal or writ of error.®® These statutes have 


2d 360, 54 Idaho 104, denying mo¬ 
tion and modifying In re Brown’s 
Estate. 15 P 2d 604, 52 Idaho 286 
Ohio —Cincinnati Equipment Co v 
Kauffman, 13 Ohio N P ,N S , 59 
Kev—Page v Walser, 223 P. 1079, 47 j 
Nev. 386 

S D —^Buckingham Transp. Co. of 
Colorado v Black Hills Transp Co, 
285 NW. 300, modifying 281 NW 
94. 

Va—^Ficklen v City of Danville, 131 
S B 689, 146 Va. 426. rehearing de¬ 
nied 132 SB 706, 146 Va 426 
Wash —^Washington Recorder Pub 
Co V Ernst, 97 P 2d 116, 118, quot¬ 
ing Corpus Juris. 

16 CJ p 239 note 84, p 243 note 47 
Motion to recall remlttltiir and mod¬ 
ify Jndgrment as to costs 
Costs could not be assessed against 
either party on motion to recall re¬ 
mittitur and modify judgment as to 
costs, there being no statute or rule 
so providing—^Pite v French, 30 P 
2d 369, 54 Idaho 104, denying motion 
and modifying In re Brown's Estate, 
15 P.2d 604, 52 Idaho 286 

^‘Appeal” in a statute providing 
that on appeal to the supreme court 
designated costs shall be allowed in¬ 
cludes an appeal from a chamber or¬ 
der of Justice of that court to the 
full bench.—^Western Union Tel Co 
V Winnsboro, 61 S.B. 628, 72 S.C 
42. 

AppUcatlon of particiilar statutes aaid 
court roles 

(1) Charter provision respecting 
<«est8 against board of standards and 


appeals has no application to costs 
in appellate division or court of ap¬ 
peals —^People ex rel Levy Bros 
Realty Co. v. Walsh. 178 NE 787, 
267 NT 643, denying reargument 176 
NB 406, 256 N.Y. 312, which re¬ 
versed Levy Bros. Realty Co v 
Walsh. 246 NTS. 810, 231 AppDiv 
799. 

(2) In statute authorizing trans¬ 

fer of appeal to proper court, sec¬ 
tion respecting costs incurred by ap¬ 
pellant has reference to duty and au¬ 
thority of appellate courts' judges 
in matter of costs and expenses re¬ 
sulting from the transfer—^Liner v 
Authement, 162 So 116, refusing re¬ 
hearing 160 So 71, 72, transferred 
162 So 7, 182 La 342. ^ 

(3) Court rule permitting reason¬ 
able cost of procuring bond, required 
by law, to be taxed as costs affects 
only items taxable and not right of 
party to costs.—Shapiro v. Pyrac 
Mfg Co, 261 N.W. 336, 265 Mich 79. 

60. US—Kittredge v Race, La, 92 
US. 116, 23 LEd 488 
XiCL —state V. Miller, 126 So. 422, 169 
La 914—Lamotte v. Martin, 27 So. 
291, 62 LaAnn. 864—^Dunbar v 
Murphy, 11 LaAnn 713. 

51. Or—Spicer v. Benefit Ass'n of 
Ry Employees, 21 P 2d 187, 142 Or 
674. 90 A D.R 617 

52. Ark—^Marshall v. Holland, 270 
S W 609, 168 Ark. 449 

53. US—^Miles V. Lavender, CCA 
CaL, 10 P.2d 460, afllrnung, DC., 
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Lavender v. Miles. 4 F 2d 161— 
Twohy Bros Co v Kennedy. C C. 
AAriz, 296 F. 462, error dismissed 
44 S Ct 636, 265 U S. 575. 68 L.Ed. 
1187. 

64. Pa —^Pennsylvania Co. v. Wal¬ 
la ce, 44 Pa Super 64—^Duff v. 

Thrall, 39 Pa Super 264—Miller v. 
Jackson, 38 Pa Super 477—^Barto 
V Beaver Tract Co., 37 PaSuper 
447—Smith v. Illinois Cent. R. Co., 
36 PaSuper. 584 

On appeal from order refusing to 
qnash alias writ of sdxe facias and 
strike off the judgment, the costs on 
appeal are to be determined and paid 
in accordance with the law then in 
force.—City of Philadelphia v. Kel¬ 
ly, 82 Pa Super. 112 

56- Conn.—Skinner v. Watson, 36 
Conn. 124 

68. Mich—^Arnold v Bright, 50 N. 
W 392, 41 Mich 416. 

67- S.C—Saverance v Lockhart, 46 
SB 83, 66 SC 539. 

58. Cal—^Turner v. East Side Canal 
& Irrigation Co, 171 P. 299, 177 
Cal 670—Cain v French, 156 P- 
618, 29 Cal.App 726 
15 C J p 240 note 86 
Bzpense of printing brief 

Although, when a brief was print¬ 
ed, recovery of expense therefor as 
costs was not lawful, such may be 
allowed under Code Civ.Proc, 9 1027, 
which, before decision on appeal, 
went into effect, costs being but an 
incident to a judgment—^Turner v. 
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been held to apply in case of actions commenced 
before,or pending at the time of,®^ their enact¬ 
ment; in case the appeal is taken before the en¬ 
actment but heard afterward or in case a wnt 
of error is brought after the enactment on a judg¬ 
ment rendered prior thereto.®^ The rule does not 
apply, however, when the statute contains a sav¬ 
ing clause in respect of actions commenced but 
not terminated before its enactment.®^ In accord¬ 
ance with the general rule of statutory construction, 
as stated in the CJ.S. title Statutes § 368, also 59 
C J. p 1052 note 59, items of costs, discussed infra § 
351 et seq,, are properly taxable under the stat¬ 
ute last enacted, where it conflicts with a prior 
statute;®^ but a statute relating to costs on appeal 
IS not impliedly repealed by another statute on the 
same subject, where the two acts are not so incon¬ 
sistent that full force and effect cannot be given to 
each,55 and a fortiori the same is true where the two 
acts are in perfect harmony.®® 


20 C.J.S: 

§ 295. Power and Discretion of Court in 
General 

Ordinarily appellate courts have no discretion to al¬ 
low or refuse costs of appeal unless the statute confers 
such discretion on them, nor have they any original Ju¬ 
risdiction to tax costs. Where the court on reversal 
awards the costs of the appeal, the lower court has no 
jurisdiction to reverse or modify such award; but, where 
the appellate court fails to exercise its discretion, the 
lower court may make the award. 

In awarding costs on appeal or writ of error ap¬ 
pellate courts must follow the statute, and they have 
no discretion in the matter of allowing or refusing 
costs,®7 except such as is given them by statute. In 
some jurisdictions appellate courts are given power 
by statute to award costs in certain instances on 
equitable principles, and to give or deny costs to 
either party,®® even in actions at law;®® but it has 
been held in a number of cases, without express 
reference to any statute conferring discretion, that 
the costs on appeal are largely within the sound 


COSTS 


Sast Side Canal & Im^tion Co, 171 
P. 299, 177 Cal 670 

59. Mo.—Dougherty v Downey, 1 
Mo 674. 

90- Me—^Bllis V Whittier, 37 Me. 
548 

Maes —^Billings v. Segar, 11 Mass 
840. 

91. NT—Garlmg v. Ladd, 27 Hun 

112 . 

62. NT—^Larmon v. Aiken, 4 Hill 
591 

63. Mass.—^Brigham v. Dole, 2 Allen 
49. 

N.T—Pruyn v. Lynch, 44 Hun 687. 
16 C J. p 240 note 91 

64. Ala—^Middleton v. General Wa¬ 
ter Works & Electric Corporation, 
149 So 361, 25 AlaApp. 455, cer¬ 
tiorari denied 149 So $62, 227 Ala 
219. 

65. CaL—Sime v. Hunter, 202 P. 967, 
65 CalApp 1S7. 

Statutes held, not Ixreooiiollahle 
Code Civ.Proo. 9 274, requiring fees 
for transcripts and copies to be paid 
by the party ordering the same, was 
not impliedly repealed by 9 1027, al¬ 
lowing costs and expenses paid by 
the prevailing party on appeal, since 
those two sections are not so incon¬ 
sistent that full force and effect can¬ 
not be given to each—Sime v. Hun¬ 
ter, supra. 

66. Ind—Jose v. Hunter, 124 NH 
65, 63 IndApp 298 

Statute held not Impliedly repealed 
Laws 1897 c 128, authorizing fidu¬ 
ciaries to include premiums on bonds 
as part of their expenses, and pro¬ 
viding that premiums on appeal 
bonds shall be taxed as costs, has not 
been impliedly repealed by Laws 
1901 o 60, providing for the incor¬ 


poration of bonding companies, and 
authorizing bond premiums to be 
taxed as costs—Jose v. Hunter, su¬ 
pra. 

97. Ark—Brown v Tukon Nat 
Bank, 209 SW 734, 138 Ark. 210 
16 C.J p 240 note 93 

63. Cal—^In re Johnson’s Estate, 252 
P 1062, 200 Cal 307—Deloney v. 
Board of Public Works of City of 
Los Angeles, 299 P. 758, 114 CaL 
App 20, denying remittitur 294 P. 
479, 110 CaLApp. 362 
La—^Madison v Prudential Ins Co 
of America, 181 So. 871, 190 La, 
103—^Pradat v. Salathe, 173 So. 110, 
186 La 674—Succession of Quinn, 
164 So rsi, 183 La. 727—Thomas 
V. Philip Werlein, Limited, 168 
So. 636, 181 La 104—White v. City 
of Gretna, 106 So 264, 169 La, 141. 
Nev.—^Agricultural Ins Co. of Wa¬ 
tertown, N T., V Blitz, 68 P 2d 568, 
67 Nev 389, modifying 64 P 2d 
1042, 67 Nev 370, and Westchester 
Fire Ins. Co of New Tork v Biltz, 
64 P2d 1048. 67 Nev 388 
N J —Reed v Public Service Ry Co, 
126 A 623, 98 NJLaw 366 
Or.—Stabler v. Melvin, 173 P. 896, 
89 Or 226 

16 C J p 240 note 94. 

Special proceedings 

The appellate division can, In its 
discretion, either allow pr not allow 
costs in a special proceeding, in view 
of Code CivProc 9 3240—Souhami 
V Brownatone, 177 N.T.S 729, 108 
Misc 882 
Interpleader 

(1) In warehouseman’s interpleader 
suit, appealing claimant of six tenths 
of stored wheat, who was awarded 
one half of wheat by trial court and, 
six tenths by supreme court, should 
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pay share of warehouseman’s coats 
in supreme court, where such claim¬ 
ant unsuccessfully sought damages 
against warehouseman and contest¬ 
ed storage charges —^Milton Ware¬ 
house Co V. Basche-Sage Hardware 
Co, 34 P2d 978, 147 Or. 663. 

(2) Where appealing defendant 
successfully contended that two non- 
appealing codefendants were each en¬ 
titled to only one tenth of wheat 
rather than one eighth awarded be¬ 
low, such codefendants should pay 
share of warehouseman’s costs on 
appeal.—^Milton Warehouse Co v 
Basche-Sage Hardware Co., supra 
Costs of both dvll dlstzlot court 
and supreme court were placed on 
father of minor child, In exercise of 
supreme court's discretion on appeal 
from judgment ordering him to pay 
his divorced wife stated sum month¬ 
ly for child’s support, although 
amount awarded was excessive — 
Pradat v. Salathe, 173 So. ilO, 186 
La 574 

Neither x^irty allowed costs 
Or—Ward v Ward, 69 P 2d 963, 156 
Or 686, denying rehearing 68 P 
2d 763, 166 Or 686—Roots v. Knox, 
213 P 1013, 107 Or. 96. 

ApportlonmeiLt of costs 

Under former decisions of supreme 
court, as applied to facts of case, it 
was held that in an equity case the 
Judge did not abuse his discretion in 
apportioning costs of court against 
plaintiffs in error in a cross bill of 
exceptions, defendants in main suit 
asking no affirmative relief, but seek¬ 
ing to escape liability on any recov¬ 
ery or for costs—Lowe v. Bjnrd, 96 
SE 1001, 148 Ga 388. 

69. Or —^Levine v, Levine, 187 P. 
60^, 95 Or 94. 
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discretion of the reviewing court,70 at least in equi¬ 
table actions 7i Discretion as to the award of costs 
cannot be exercised by an appellate court after it 
has lost jurisdiction of the appeal.72 The supreme 
court cannot grant attorneys fees for services ren¬ 
dered in the lower court, as that would be the ex¬ 
ercise of original jurisdiction.73 So a statute giving 
an appellate court power to tax costs to either par¬ 
ty in Its discretion does not give an appellate court 
original jurisdiction to tax costs ;74 and a state su¬ 
preme court has no power to tax the costs of the 
clerk of that court for preparing a copy of the 
record for the supreme court of the United States.75 

Under some statutes the reviewing court has no 
authority to retax costs which have accrued in the 
lower court, and the lower court alone has jurisdic¬ 
tion to tax or retax the costs of the court ste- 
nographd^r,76 but the reviewing court may tax or 
retax costs of the clerk of the lower court for mak¬ 
ing a transcript of the record to certify to the re¬ 


viewing court.77 Where the statute gives the trial 
court the discretion to award costs, the reviewing 
court has no power to award costs to the prevail¬ 
ing party.78 Where the reviewing court on reversal 
awards costs of appeal against a party, the lower 
court has no jurisdiction either directly or indirect¬ 
ly to reverse or to modify such order ;79 but, where 
the reviewing court fails to exercise its discretion 
as to the award of costs on appeal the lower court 
may make the award. 

As to the discretion of the appellate court in 
awarding costs on modification of the judgment, see 
infra § 322. 

§ 296. Prevailing or Successful Party 

The prevailing party Is ordinarily entitled to the costs 
of appeal or writ of error. 

Under the statutes, ordinarily the party who pre¬ 
vails in a reviewing court^l or substantially pre- 


70. Ill—^Purst V W T Rawleigrli 
Medical Co, 118 NB. 763, 282 Ill 
866 

Wash —^Association Collectors v. 
King County, 76 P 2d 998, 194 
Wash 25 

71. Wis—^Reilly v. Andro, 211 N.W 
780, 191 Wis 697 

Appeal la ohaaoery caae vacates 
decree and the appellate court hears 
the case de novo and may, on dis¬ 
missal of the suit, adjudge the costs 
of the appeal, as well as costs of 
the chancery court, against com¬ 
plainant and the surety on the pros¬ 
ecution bond below—Smith v Pri¬ 
chard, TennApp., 122 SW2d 829 
Directions to lower court os to costs 
In equity suits, appellate court has 
power to direct who shall pay costs 
—^Blue Hidge Metal Mfg Co v Proc¬ 
tor, 4 A 2d 811, 136 Pa Super 151, 
transferred 6 A 2d 811. 

72. Cal—^In re Johnson's Bstate, 
262 P. 1062, 200 CaL 307 

73. Miss—McKee v Hogan, 111 So 
357, 145 Miss 767. 

7A La—Shaw v Board of Com'rs 
of Bayou Terre-Aux-Boeufs Drain¬ 
age Dist, 78 So 114, 142 La. 1054 
7S. La—Shaw v. Board of Com'rs 
of Bayou Terre-Aux-Boeufs Drain¬ 
age Dist,, supra. 

70. Ark—Cam v. Carl Lee, 281 S.W 
661, 170 Ark 869 

77. Ark.—Cain v Carl Lee, supra 
7a B I —^Harding r Imperial Print¬ 
ing Sc Finishing Co., 123 A. 559, 45 
R.I. 416 

79. U S.—^Berthold v. Burton, C.C. 
NY.. 169 P 496 

15 C J p 240 note 95. 

80. Cal —In re Johnson's Bstate, 
262 P. 1062, 200 CaL 307. , 


81. ITS—Stennick V Jones, Or, 266 
P 364, 167 CCA 524, modifying 
opinion 262 F. 346, 164 CCA 269, 
and motion modified in respect 
to costs denied 258 P 990, 169 C 
C A. 671, certiorari denied 40 S Ct 
11, 260 US. 664. 63 L Bd 1196. 

Cal—^Broy v. Calveras Central Gold 
Mining Co, 70 P.2d 689, 22 Cal 
App.2d 232—Merchants' Trust Co 
v. Hopkins, 284 P. 1072, 103 CaL 
App 473—Kelsey v. Merced Irr. 
Dist, 248 P. 679, 76 Cal App. 799 
—^Danley v. Merced Irr. Dist, 243 
P 676, 76 Cal App 52. 

Colo—^Antero & Lost Park Reservoir 
Co V Lowe, 203 P. 266, 70 Colo 
467 

Iowa—Hastings v. Rathbone, 188 
NW 960, 194 Iowa 177, 23 ALR 
892 

La—Succession of Quinn, 164 So 
781, 188 La, 727—Thomas v Philip 
Werlein, Limited, 158 So, 636, 181 
La 103. 

Mich.—Shapiro v Pyrac Mfg. Co, 
261 N.W 836, 266 Mich. 79 

N J —^Reed v. Public Service Ry Co , 
126 A 623, 98 N J Law 356— 

Bunting V Bunting, 99 A. 840, 87 
NJEq 20. 

NC—^Evans v. Davis, 118 SB. 846, 
186 NC. 41. 

Or—Ward v Ward, 69 P 2d 963, 166 
Or 686, denying rehearing 68 P 2d 
768, 166 Or 686—Grebe v Rohrer, 
85 P2d 985, 148 Or 177—First 
Nat. Bank v Bell, 269 P. 490, 126 
Or 260 

Pa.—^Matthews v Tyrone Coal Co, 
74 Pa Super. 588—Connor v Mit¬ 
ten Men & Majiagement Bank & 
Trust Co, 18 Pa Dist. & Co 461 

SC.—^Home Building & Loan Ass'n 
of Spartanburg v. Cohen, 183 SB 
775, 179 S C 169—^Pranks v. Ross, 
103 S.B. 518, 114 S.C. 196. 
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Tex.—^Pirst Nat. Bank v. Rush, Com. 

App , 249 S.W 183, granting motion 
• to retax costs 246 S W 349. 

Utah —In re Blodgett's Estate, 70 P. 

2d 742, 98 Utah 1. 

Wash—Association Collectors v. 

King County, 76 P2d 998, 194 

Wash 26—Rugger v. Hammond, 

163 P 408, 96 Wash 86. 

15 C J p 240 note 97. 

Where appeal was without merit 
appellants are not entitled to costs — 
Oatman v Hampton, 256 P. 529, 43 
Idaho 675 

Who is prevaUlng party 

(1) Appellate court's finding error 
only as to inclusion in judgment of 
costs in trial court was sufflcient to 
make defendant, who appealed, the 
prevailing party—State ex rel Bo- 
noff V Evarts, 161 A. 668, 116 Conn. 
98. 

(2) Where plaintiffs sued to enjoin 
election to be held under Act 1921 
No 46, with reference to proposed 
bond issue by defendant, obtained 
ex parte injunction, which was sus¬ 
pended by supreme court, but no 
judgment was rendered, either on 
rule to dissolve or on the merits, it 
was held that, as defendant obtained 
preliminary relief through order of 
supreme court, plaintiffs will be 
taxed with costs m both courts.— 
White V. City of Gretna, 106 So. 
264, 169 La. 141 

IzL suit to quiet title to a water 
right defendant is entitled to costs 
on appeal where he defeats plaintlfTs 
cross appeal based on a greater wa¬ 
ter right —Schmidt v. Olympia Light, 
etc, Co, 90 P 212, 46 Wash. 360 
Appeal from order desiyliLg motioiL to 
retax costs 

On appeal by plamtilt from an or¬ 
der denymg his motion for retaxation 
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vails82 is entitled to the costs of the appeal or 
proceeding in error, and the party cast is liable 
therefor,83 although he prosecuted the suit in good 
faith;84 and the prevailing party has the right to 
tax the costs of appeal even before final judgment 


in the cause 8® The operation of the general rule 
is not affected by the fact that the case eventually 
goes against the prevailing party.86 Also, while 
courts are frequently vested with discretion as to 
whether costs shall be awarded to the prevailing 


of costs, pleiintiff, on prevailing, will 
be allowed costs of appeal, although 
defendant suggessts that he did not 
submit any opposing affidavits or 
memoranda^ but merely stated that 
he appeared solely for the purpose of 
obtaining a ruling as to whether 
the Items in Question were properly 
taxable as costs—Foster v, N W. 
Halsey & Co, 188 NTS. 499, 197 
AppDiv. 121. 

On application for rehearing 

Where a judgment for defendant 
was affirmed with costs, and plaln- 
tifC prevailed on application for re¬ 
hearing, plaintiff was entitled to 
costs in trial court and supreme 
court—Rubsam Corporation v. Gen¬ 
eral Motors Corporation. 279 NW 
496, 281 Mich 716, amending 276 N 
W. 735, 281 Mich 691. 

Several appeals 

In suit by public utilities com¬ 
panies to enjoin county from operat¬ 
ing electric plant in competition, 
wherein on the first appeal to circuit 
court of appeals the cause was re¬ 
manded for reconsideration in light 
of new agreement, and decree of cir¬ 
cuit court of appeals for defendants 
on second appeal was subsequently 
reversed by supreme court, but the 
supreme court ultimately held that 
companies had no standing to main¬ 
tain the suit, defendants were en¬ 
titled to recovex the full costs of the 
entire litigation—Duke Power Co v 
Greenwood County, D C.S C, 26 F 
Supp 419. 

**PixLal decision” 

(1) In Pennsylvania a statute pro¬ 
viding that the party “In whose fa¬ 
vor the final decision is rendered" 
shall be entitled to collect from the 
losing party the costs of printing the 
paper book on appeal was held not 
to refer to the party who was the 
victor in the particular question 
raised on appeal, and the “final deci¬ 
sion’* IS not necessarily arrived at in 
an appeal to an appellate court, but 
means a decision which puts an end 
to the action, when no question is 
reserved for future determination 
except such as may be necessary to 
carry the final judgment into effect 
—Tressler v. Bmenck, 84 Pa Super. 
461—^Knoller v. Everett Realty Co, 
65 Pa Super 169—Pennsylvariia Co 
V Wallace, 44 Pa Super. 64—^Henning 
V. Keiper, 43 Pa Super. 177. 

(2) Where, on defendant’s appeal 
Judgment is rendered for plaintiff for 
a reduced amount, the final decision 
IS not rendered in favor of appellant 
within the meaning of the statute, 
and he cannot recover the cost of, 


printing his paper book—Knoller v 
Everett Realty Co., supra—^Henning 
V Keiper, supra 

<3) Where a plaintiff has ap¬ 
pealed from action of the lower court 
in opening a judgment, which is af¬ 
firmed by the supreme court, and the 
case remitted to the lower court with 
a procedendo, and plaintiff subse¬ 
quently recovers on the trial, he is 
entitled to recover costs of print¬ 
ing the paper book on appeal —Tress¬ 
ler V. Emerick, 84 Pa Super. 461. 
Applicability of statute 

Statute allowing appellees costs in 
both tnal and appellate courts, if 
latter’s Judgment be against appel¬ 
lant for same or greater amount than 
in court below is confined to appeals 
to county court from justice's court, 
and is not controlling on appeal 
from district court to court of civil 
appeals.—^Maxwell’s Unknown Heirs 
V. Bolding, Tex Civ App , 57 S W 2d 
874 

Trial de novo in appellate court 

An appeal from a judgment in dis¬ 
trict court to the superior court va¬ 
cated the judgment rendered in the 
district court and an elimination of 
costs ordered in the district court 
did not follow the case and the par¬ 
ties into the superior court, under 
Gen L c 218 § 26, and St 1922, c 632 
§ 12, but the prevailing party in the 
superior court was entitled to his 
costs—Shaheen v Hershfield, 142 N 
E 761, 247 Mass 643. 

Effect of tender 

Where, in insured's administrator’s 
action for death indemnity and dis¬ 
ability benefits, insurer admitted lia¬ 
bility for disability benefits and ten¬ 
dered amount thereof, but tender was 
refused, judgment dismissed petition 
in its entirety, and insurer did not 
make another tender, the admin¬ 
istrator was entitled to recover 
his costs on appeal excepting only 
those which accrued between the 
date of the tender and the entry of 
the judgment—Mullms V National 
Casualty Co, 117 S W 2d 928, 273 
Ky 686. 118 ADR 331 
Trial court costs 

In a garnishment proceeding, 
where plaintiff garnishor was suc¬ 
cessful in the trial court and in the 
supreme court, he Is entitled to his 
trial court costs —Oberleitner v 
Moore, 192 P 904, 112 Wash 692. 

82. Ala.—Shaddix v. Bilbro, 127 So 

227, 220 Ala. 657 

Va —^Patterson v Old Dominion 

Trust Co, 169 SB 168, 166 Va. 

763—School Board of City of 

Roanoke v. Payne, 144 S E 444, 151 
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Va 240—Patterson v Old Domin¬ 
ion Trust Co, 140 S B 810, 149 
Va 697, modified on other grounds 
on rehearing 141 S.E 769, 149 Va 
697—Ficklen v City of Danville, 
132 S B 706, 146 Va 426, denying 
rehearing 131 S B 689, 146 Va. 426 
—^Roanoke Waterworks Co v Com¬ 
monwealth, 124 S B 662, 140 Va 
144—^Dunlop V McGehee’s Ex’r, 124 
S B 199. 139 Va 643—Big Vein 
Pocahontas Co v. Browning, 120 
SB. 247, 137 Va 34—Scott v. 
Doughty, 107 SB 729, 130 Va 
623 

Wash—Coluccio v. State, 64 P2d 
786, 189 Wash, 236. 

WVa.—Morgan v Farmington Coal 
Coke Co, 124 S E 591, 97 W Va 
83—Thomas v Collins, 117 S.B 
489, 93 WVa 678—Watson-Loy 

Coal Co. V Monroe Coal Mining 
Co, 102 SB. 486, 86 WVa 646— 
Johnston v Bee, 100 SB 486, 84 
WVa 632, 7 ADR 262 
83- NC—^Bvans v. Davis, 118 SB 
846, 186 NC 41 

Tenn—Shea v. Landis, App., 124 S 
W2d 284 

Tex—Rogers v Watrous, 8 Tex 62, 
58 Am D 100—Campbell v. Camp¬ 
bell, Civ.App, 216 SW. 184, error 
refused 

Utah—Henderson & Johnson v. 
Hooper Sugar Co, 286 P 239, 65 
Utah 241, 46 ALR 637—Hender¬ 
son & Johnson v Pingree Sugar 
Co, 236 P 244, 66 Utah 240 
16 C J p 241 note 98 
Defendant unsnooessfully denying 
on appeal complainant’s right to ac¬ 
counting was held liable for all costs 
—Kaplan v Stein, 160 NB 662, 829 
Ill 263, reversing 237 Ill App 636. 
On petition for snpersedeM 

Where third party claimant’s peti¬ 
tion for supersedeas, on appeal from 
judgnqent denying claimant’s right 
to property seized under execution, 
was unsuccessfully opposed by judg¬ 
ment creditors in original execution 
proceedings, costs would be taxed 
against judgment creditors—^Fulton 
V Webb, 72 P 2d 744, 9 Cal 2d 726. 

84, Wis —^Pietsch V Milbrath, 101 
NW 388, 102 NW 842, 123 Wis. 
647, 107 Am SR. 1017, 68 LR.A 
946. 

86. SO —Burnett v. Senn, 76 S E. 
820, 93 SC 316—Hall v. Hall, 22 
S E 881, 46 S.C. 4. 

86- Va.—School Board of City of 
Roanoke v. Payne, 144 SB. 444, 
161 Va 240. 

Wash—Young v Travelers* Ins. Co., 
216 P 383, 126 Wash. 118. 

15 C J p, 241 note 2. 
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party,87 they ordinarily will award costs of ap¬ 
peal to the prevailing: party notwithstanding the 
discretion so conferred,«« and such rule will not, 
it IS held, be departed from for the purpose of re¬ 
lieving the hardship of one of the parties, where 
this might result in hardship to others.89 On the 
other hand it has been held that, if the court is of 
the opinion that to exact costs from the unsuccess¬ 
ful party would not, under the circumstances of the 
case, be fair, right, or just, the prevailing party will 
not be allowed costs.^O 

Appellant is not entitled to costs where he prevails 
on an incidental question of practice ,^1 and, where 
the relief asked for by him is granted in part only, 
no costs will be allowed to either party in the ap¬ 
pellate court.32 where two cases between the 
same parties are before the appellate court on a con¬ 
solidated record, and each parly prevails in one 
case, no costs in that court will be awarded either 
party.83 Where each party is partly successful on 
appeal, neither party is entitled to costs against 
the other but it has also been held that, where 
appellant is successful only as to a part of his 
claim, or both parties in fact prevail,®® the costs 
should be divided equally between them; and that, 
where appellant is successful as to a certain percent¬ 
age of the amount in controversy, such percent¬ 


age of the costs on appeal will be taxed to appel¬ 
lee.®*^ Where plaintiff and defendant both appeal 
or bring error, and both parties prevail, it has been 
held that the costs of appeal should be divided 
equally between them,®® and a similar apportionment 
of costs has been adjudged when both parties bring 
error, but neither party is awarded relief.®® On the 
other hand it has been held that no costs will be al¬ 
lowed where both parties appeal and neither pre- 
vails^ or fully sustains his contentions.® Where a 
statute provides that costs shall go to "the pre¬ 
vailing person,” such term- means the party pre¬ 
vailing in interest, and not necessarily the prevail¬ 
ing person.® 

Ordinarily one in whose favor a judgment has 
been affirmed, see infra § 301, reversed, see infra § 
308, or substantially modified, see infra §§ 322, 
323, or at whose instance the appeal has been dis¬ 
missed, see infra § 313, will be entitled to costs of 
appeal as the prevailing party. 

Costs advanced by third person. Under a stat¬ 
ute providing that a party entitled to costs may re¬ 
cover all amounts actually paid out by him, the par¬ 
ty prevailing on appeal may recover such costs 
whether he paid them personally or procured pay¬ 
ment to be made by another person under an agree¬ 
ment for repayment, and recovery is not precluded 


87. La—Succession of Quinn, 164 
So. 781, 188 La. 727—^Thomas v. 
Philip Werlein, Limited, 168 So. 
635, 181 La. 104. 

N J —^Beed v Public Service By. Co, 
126 A 623, 98 N. J Law 366—Prank 
V. Daily, 106 A. 24, 93 N.JDaw 
76—Bunting v. Bunting, 99 A- 840, 
87 N.J E<i 20. 

Or—Ward v Ward, 69 P 2d 963, 166 
Or 686, denying rehearing 68 P.2d 
763, 166 Or. 686. 

16 C.J p 241 note 8 

88. Kan—Gordon v. Munn, 112 P. 
615, 83 Kan. 642. 

89. Wash —^Association Collectors v. 
King County, 76 P 2d 998, 194 
Wash. 25. 

9a Or.—^Dippold V. Cathlamet Tim¬ 
ber Co.. 193 P. 909, 98 Or. 183 

91. Wis—^Borkowski v. Langen, 198 
NW. 389, 183 Wis. 481. 

98. SD.—Pruth V. Bolt. 164 N.W. 
270. 39 SD. 871, 

93. XT S.—Guaranty Sec. Corporation 
V. Beed. CCA.MasB, 299 F. 265, 
affirming and reversing, DC., Beed 
V. Guaranty Sec. Corporation, 291 
P 680. 

94. N J —^Pennsylvania Co. for In¬ 
surance on Lives & Granting An¬ 
nuities V Powers, 194 A 86, 122 
N.J Eq 370—^Moore v. Splitdorf 

20CJS-35 


Electrical Co, 168 A. 741, 114 N.J. 
Eq 858 

Where neither party prevails 
Where at the time a suit to test 
defendant's right to the office of 
sheriff was begun he was the de 
jure sheriff, and relator was not en¬ 
titled to the office, defendant having 
been elected to fill the same notwith¬ 
standing his ineligibility, it was held 
that neither party having prevailed 
on appeal from a judgrment dis¬ 
missing the action, neither party will 
be allowed costs other than that de¬ 
fendant, who asserted the validity of 
his election, should be required to 
pay the costs of the clerk of the 
appellate court, those in the court be¬ 
low to remain as there fixed,—State 
V Johnson, 177 N.W 899, 171 Wis. 
521 . 

95. Ala.—^Adams v. Whitehead, 175 
So. 356, 234 Ala 389. 

S.C—Walker v. Preacher, 194 SB 
868, 185 S a 462. 

Wash—^Bowe v, Fisher, 242 P. 82, 
187 Wash. 214. 

9a NM—^Pield V. Hudson, 147 P 
283, 20 NM. 178. 

97- Iowa.—^Pirst Nat. Bank v. Big¬ 
gie, 190 N.W. 143. 195 Iowa 189. 
98. Fla.—^Earle v Detroit & Securi¬ 
ty Trust Co.f 138 So. 66, 103 Fla. 
618. 

Tex—^North v. Atlas Brick Co , Com 
App., 16 SW.2d 519, granting mo- 
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tlon in part 13 SW,2d 69, revers¬ 
ing, Atlas Brick Co, v. North, Civ. 
App , 2 S W 2d 980. 

99. Tex—^Temple Trust Co. v. Han¬ 
ey, 107 SW2d 368, affixming. Civ, 
App, 103 SW.2d 1035, rehearing 
denied 126 S.W2d 960. 

1. Mich —^In re Finn's Estate, 276 
N.W. 216, 281 Mich. 478—MacLeod 

V Hamilton, 236 N.W. 912, 264 
Mich. 653, followed m 236 N.W. 
897, 254 Mich. 658. 

Wash—Nearhoff v. Bucker, 287 P. 
658, 166 Wash. 621—Cordes v. Guy 
Inv Co, 262 P. 181, 146 Wash. 
143—^Pemich-Murphy Printing Co. 

V Palmer, 194 P, 785. 113 Wash. 
566. 

AppUoatloxL fox rehearing 
Where both parties petitioned for 
rehearing, and neither obtained any 
relief as a consequence, each party, 
under Bev.L 8 5381, should pay his 
own costs incurred on the rehearing 
—^Dlxon V. Southern Pac Co., 179 P. 
882, 42 Nev. 78. 

8. Mich.—^Paxker v. Parker, 276 N. 
W. 803, 282 Mich. 168—John Witt- 
bold & Co. V. City of Femdale, 275 
N.W 225, 281 Mich 603—Strandt 
V. Strandt, 270 N.W. 709, 278 Mich. 
354 

a Wis—Gertz v. Milwaukee Elec¬ 
tric B, etc., Co., 140 N.W. 312, 
153 Wis. 476. 
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merely because the party’s obligation to repay under 
the agreement was conditional on his recovery of 
costs 4 

Such agreement cannot be litigated on motion to 
tax costs.5* 

§ 297. Appeal from Interlocutory Judgment 
or Order 

Costs on appeal from an order sustaining a motion 
for judgment on the pleadings Is within the court's dis¬ 
cretion. 

In some jurisdictions the allowance of costs on 
appeal from an order sustaining plaintiff’s motion 
for judgment on the pleadings is discretionary.® 

§ 298. Review of Decision of Intermediate 
Court 

The right to costs on appeal or proceedings In error 
from an Intermediate appellate courtf including the costs 
Incurred In both courts, depends on the nature of the 
Judgments rendered In such courts. 

In Texas it has been held that, where plaintiff 
in error obtained all the relief sought by him in his 
petition in error, to the extent that the supreme 
court had jurisdiction to review the rulings of the 
court of civil appeals, he was entitled to recover all 
the costs incurred in the supreme court, but was 
not entitled to recover the costs incurred in the 
court of civil appeals, which reversed the judgment 
obtained by him in the trial couTt and remanded the 
cause, such judgment of reversal and remand still 
standmgJ On the other hand it has been held that, 
when plaintiff in error prevailed in the trial court, 
but the court of civil appeals reversed the judgment 
and remanded the case, and the supreme court, 
while determining that the court of civil appeals 
erred, allowed the reversal and remand to stand. 


plaintiff in error was held entitled to the costs of 
the supreme court and the court of civil appeals.® 
It has also been held that, where a judgment for 
plaintiff was affirmed by the court of avil appeals 
on defendant’s appeal, except as to a claim of off¬ 
set by defendant, which was denied, and defendant 
brought a writ of error to the supreme court, which 
affirmed the original judgment and reversed the 
judgment of the court of civil appeals, defendant 
was entitled to the costs in the supreme court,® 
but plaintiff was entitled to recover the costs in¬ 
curred in the trial court and the court of civil ap¬ 
peals.^® If the court of civil appeals dismisses a 
case without passing on its merits, and on final 
hearing before the commission of appeals on writ 
of error the judgment of the court of civil appeals 
IS reversed and the cause remanded to that court, 
the costs on the writ of error should be adjudged 
against defendants in error, who were appellees in 
the court of avil appeals, and the adjudication of 
all other costs should be left to the court of civil 
appeals.il Where a cause was transferred from 
one court of civil appeals to a court of civil appeals 
of another district, not at the instance of either 
party, neither party is liable for the costs in the 
court to which the transfer was made, nor in the 
supreme court-i® 

In New York, where the court of appeals re¬ 
verses a judgment of the appellate division so far 
as the latter court reversed the judgment of the 
special term allowing plaintiff costs, and allows 
costs to plaintiff against the individual defendants 
in the court of appeals and appellate division, de¬ 
fendants were not entitled to costs m either court. 

Apportionment Under some circumstances the 
costs on appeal from an intermediate appellate court 
will be equally divided.!^ 


4b Cal —Kelsey v. Merced Irr Dlst , 
248 P. 679, 76 CalApp. 799—Danley 
V. Merced Irr Diet, 243 P. 676, 
76 CaLApp. 52. 

8b Cal —Kelsey v. Merced Irr Dist, 
243 P. 679, 76 CalApp 799—Danley 
V. Merced Irr. Diet., 248 P. 676, 
76 CalApp. 52. 

6b N.T—^Fosdick v. Grlobe Indemni¬ 
ty Co., 178 N.T.S 856, 189 App. 
Div. 696. 

7m Tex—^Mulligan v. Omar Gasoline 
Co., Com App., 66 S.W,2d 1076. 

a Tex.—Gray v. Keliski, Com.App., 
47 SW2d 276, denymsr rehearing 
45 S.W.2d 167, which amrmed, Ka- 
laskl V. Gray, Civ.App, 28 S.W.2d 
981. 

8. Tex.—^Peck v. Hunter, Com.App, 
800 S W. 27, granting rehearmg 292 
S.W. 1101, reversing. Peck & Hlck- 


emell y. Hunter, Civ App , 289 S.W, 
106. 

10. Tex.—^Peck v. Hunter, supra. 

11. Tex.—^Maul v. Williams, 78 S. 
w.2d 184, 124 Tex. 408, granting 
motion 69 S.W.2d 1107, reversing 
In re Voight's Dstate, Civ App, 46 
S.W.2d 467. 

IS. Tex—Tabor v. Chapman, 60 S 
W 1086, 21 TexCiv.App. 866. 
Where appeal to intermediate oonrt 
was dismissed, and a motion for af¬ 
firmance made, and the cause trans¬ 
ferred to another intermediate court, 
to equalize business, and the court 
of last resort decided that the case 
was not transferable and directed 
the cause to be transferred to 
the first court which thereafter de¬ 
nied motion for affirmance, the par¬ 
ties are not liable for costs in the 
court to which the cause was trans¬ 
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ferred, nor In the supreme court, be¬ 
cause the transfer was taken with¬ 
out any motion on their part.—^Tabor 
V. Chapman, supra 

13. N Y.—Westminster Presbyterian 
Church of West Twenty-Third St 
V. Trustees of Presbytery of New 
York, 119 NB. 404, 228 NY 686, 
denying recall of remittitur Trus¬ 
tees of Presbytery of New York v. 
Westminster Presbyterian Church 
of West Twenty-Third St, 118 N. 
B. 800, 222 N.Y, 806, which modi¬ 
fies and affirms 150 N.Y S. 1115, 
166 App.Div. 918. 

14. Tenn.—^Lloyds America v. Duck, 
128 S.W. 625. 

Tex—Texas Intemrban Ry Co. v. 

Hughes, Com App., 68 S.W 2d 820. 
Ctroumstaiices Justlfyiiig apportloxu 
ment 

(1) Where insurer defended action 
on fire policy Insurmg stock of mer- 
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§ 299. Recovery of More Favorable Judg¬ 
ment 

An appellant who recovers a more favorable Judg¬ 
ment on appeal is entitled to the costs of appeal. 

Any disposition of the case on appeal, whereby 
appellant obtains a judgment substantially more 
favorable to him than the judgment appealed from, 
is entitled to the costs of the appeal.^^ This 
rule applies where appellant obtains a modification 
of the judgment in his favor, see infra § 322, as by 
succeeding m reduang the amount adjudged against 
him m the lower court, see infra § 323. 

Appeal from award of arbitrators. Where de¬ 
fendant appeals from the award of arbitrators un¬ 
der the Pennsylvania Arbitration Law, and obtains 
a verdict more favorable than the award, he is ex¬ 
empted from payment of the costs of the appeal, 
whether the action be tort or contract On an 
appeal by defendant from the award, if plaintiff ob¬ 
tains a verdict for a smaller sum than the award, 
defendant is not entitled to a return of the costs 
paid on the appeal; and, with respect to the costs 


§ 301 

accrued since the appeal, each party is to pay his 
own costs.^7 

§ 300. On Remand with Leave to Move for 
Judgment 

Where a cause Is remanded with leave to appellee to 
move for Judgment on the verdict, each party may be 
required to pay his own costs on appeal. 

On appeal, where no final order or judgment is 
before the appellate court and the cause is for that 
reason remanded with leave to appellee to move 
for judgment on the verdict, each party may be re¬ 
quired to pay his own costs on the appeal.^® 

§ 301. On Affirmance 

Ordinarily, on affirmance of a Judgment, appellant 
must pay the costs of appeal, although the rule has limi¬ 
tations and exceptions. 

As a general rule, where a judgment or decree 
is affirmed, appellee or defendant in error will be 
entitled to, and appellant or plaintiff in error liable 
for, costs,and this is so whether the judgment 


COSTS 


chandise for five hundred dollars and 
fixtures for one thousand dollars, on 
ground that provision against en¬ 
cumbrance had been violated, and In¬ 
surer's appeal to court of appeals 
from adverse judgment was broad 
enough to justify modification per¬ 
mitting recovery only for stock of 
merchandise which was unencum¬ 
bered, but In court of appeals in¬ 
sured contended that trial court's 
judgment should he affirmed and In 
supreme coui t assigned error on fail¬ 
ure of court of appeals to award 
judgment for loss of stock of mer¬ 
chandise, costs would be equally di¬ 
vided—^Lloyds America v. Duck, 
Tenn., 128 SW.2d 625. 

(2) Where judgment for plaintiff 
was reversed and cause dismissed by 
court of civil appeals, whose judg¬ 
ment was sustained hy supreme 
court as respects reversal of trial 
court’s judgment, hut reversed as 
respects dismissal, plaintiff should 
pay all costs in court of civil ap¬ 
peals, mcludmg cost of transcript, 
and defendants should pay costs in 
supreme court—Johfi HI. Quarles Co. 
V. Lee, TexComApp, 67 S.W.2d 607, 
retaxing costs 68 SW2d 77, revers¬ 
ing Lee V. John 1] Quarles Co., Civ. 
App., 89 S.W.2d 947. 

<8) Where court of civil appeals' 
judgment, reversing judgment for 
plaintiff, was affirmed by supreme 
court, and ruling of court of civil ap¬ 
peals denying defendant’s recovery 
against codefendant was held error, 
costs of appeal in court of civil ap¬ 
peals were taxed against plaintiff, 
and in supreme court were taxed 
equally against plaintiff and code¬ 


fendant—^Texas Interurban Ry Co 
V Hughes, Tex.Com.App, 58 SW.2d 
820. 

15- Tex—^Texas Employers’ Ins, 
Ass’n V. Wright, Com App, 7 BW 
2d 72, denying motion 4 S.W.2d 31, 
which modified. Civ App., 297 SW 
764. 

Wash—Marks v, Eucich, 42 P2d 16, 
181 Wash 73—Lund v. Bruflat, 292 
P. 112, 169 Wash 89—Keck v. 
Behrens, 252 P. 91, 141 Wash 676, 
50 A.LR. 207—^Rood v. Horton, 231 
P 460, 132 Wash. 82—City of Hill- 
yard V Carabln, 166 P. 381, 96 
Wash 866. 

10, Pa.—^Lentz v. Stroh, 6 Serg. & 
R. 84. 

17. Pa.—^Pratt v. Naglee, 6 Berg. & 

R. 299. 

18. HI —Lynch v. America Spare 
Motor Wheel, 178 IlLApp. 610. 

18. Cal—North American Building- 
Loan Ass’n V. Richardson, 56 P.2d 
1221, 6 Cal 2d 90. 

Iowa.—^Elliott V. Horton, 217 N.W. 
829, 205 Iowa 166. 

La—Caffery v. Coleman, 2 LaApp. 
183 

Pa—^Matthews v. Tyrone Coal Co., 
74 PaSuper. 588. 

Tex—^Palmetto Lumber Co. v. Gibbs, 
80 SW.2d 742, 124 Tex. 616, 102 
ALR. 474, affirming, Civ.App., 62 

S. W.2d 120, and motions over¬ 
ruled, 82 S.W2d 876, 124 Tex. 616, 
102 A.L R. 482. 

Va—Scott V. Doughty, 107 BE. 729, 
130 Va 623. 

Wash.—^Bnglio v. Holt, 168 P. 847, 91 
Wash. 644. 

15 C.J. p 241 note 11. 
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Costs follow judgment affirmed 
Or.—State v. Mohler, 239 P. 193, 115 

Or. 662, denying petition for re¬ 
hearing 237 P. 690, 116 Or. 562 

What constitutes affiirmanoe 

(1) If supreme court awards new 
trial on condition, it constitutes af¬ 
firmance of judgment and respondent 
is entitled to tax his costs.—Gath- 
ings V. Great Atlantic & Pacific Tea 
Co, 170 BE. 163, 170 S.a 219. 

(2) Costs as on affirmance held 
properly awarded, where cause was 
remanded because appellant’s, rela¬ 
tion to note in suit had not been de¬ 
termined—Duchame v. Phoenix, 185 
A, 715, 100 Vt. 112. 

(8) Since order settling executor's 
first account was not intended to be 
reversed or modified by appellate 
court, whose judgment merely con- 
tamed direction that on final distri¬ 
bution Inheritance taxes paid by ex¬ 
ecutor should be charged against 
legatees’ shares, executol*, not the 
appealing objectors, was entitled to 
costs on appeal as on affirmance — 
In re Rmdge’s Estate, 34 P 2d 179, 
139 CaLApp 454, denymg motion 28 
I P.2d 705, 136 CaJA^p. 263. 

Affirmance in absence of assignments 
of error 

A 'decree from which an appeal Is 
taJcen without assignments of error 
being submitted will be affirmed with 
the cost of the appeal taxed against 
the appellant.—Berman v Wreck-A- 
Pair Bldg. Co., 182 So. 64. 236 Ala. 
801. 

Where plaintiffs appeal from an 
unsatisfactory judgment In their fa. 
vor, and the judgment is affirmed 
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is affirmed on the ground that the court had no | 
jurisdiction,20 or that the complaint does not state 
facts sufficient to state a cause of action.2^ Costs 
of appeal will also be assessed against appellant 
where judgment is affirmed on the parties' joint mo¬ 
tion for affirmance, in the absence of an agreement 
to the contrary.22 Nevertheless there are numerous 
exceptions and limitations to the general rule; 
thus it has been held that no costs will be awarded, 
although the judgment is affirmed where the appel¬ 
lee or defendant in error makes default and fails 
to appear, or file a proper brief, in accordance with 
the rules stated infra § 328; where the decree be¬ 
low is made without appellant's knowledge or with¬ 
out an opportunity for him to be heard,23 on af¬ 
firmance in a doubtful case;24 where the judgment 
is affirmed because the court is equally divided ,25* 
where the judge a quo has given no reason for his 
decision as required by constitutional provision ;23 
where by reason of appellee's acts or omissions he 
IS entitled, although successful, only to what the law 


absolutely gives him;27 where error appears that 
could not have prejudiced the rights of appellant ;28 
where the question involved is of public interest, as 
stated supra § 292, and under other particular cir¬ 
cumstances 23 

Although error in an order appealed from there¬ 
after became harmless, appellants are not for that 
reason liable for costs of the appeal,30 but on the 
other hand are entitled to such costs.®! Where a 
decree originally rendered was erroneous and appel¬ 
lant was within his rights in prosecuting an appeal, 
the subsequent passage of a statute calling for an 
affirmance does not impose the burden of the costs 
on him on affirmance;®® but on the contrary he is 
entitled to costs of appeal.®® Where appellant sub¬ 
mits the case on the record and prays for an affirm¬ 
ance of the judgment, and appellee does not appear, 
the judgment will be affirmed at appellant's cost®^ 
So, where the court erred in directing a verdict for 
defendant, instead of granting a nonsuit, and the 
judgment is affirmed, with direction that the ver- 


without modification, they are taxa¬ 
ble with the costs of appeal—^Anders 
V Tremont Lumber Co., 129 So. 649, 
171 La X. 

Plauitiir sulaf in alternative and 
appealinir from Judgment in favor of 
nonappealing- defendant is liable for 
costs of such appeal.—Wisconsin 
Orange Crush Bottling Co v. Melch- 
er, 226 NW. 737. 198 Wis 461, modi¬ 
fying 224 N.W 702, 198 Wis. 46L 
Praud. of appellant 

Where bill was filed to recover an 
Interest in land, and also for timber 
cut and removed from the tract, and 
defendant was guilty of gross fraud 
in dealing with complainants relative 
to the land and timber, on an unsuc¬ 
cessful appeal from an adverse de¬ 
cree of the chancellor he is taxable 
with all costs of appeal.—^Nelson v. 
Bergman, 242 S.W. 387, 146 Tenn. 
376. 

20l Or—^Pry v. Huhner, 67 P. 420, 
36 Or 184. 

21. Or.—^Pry v. Hubner, supra. 

22 . Tex.—Jajica v United Gas Sys¬ 
tem, CivApp, 121 S.W 2d 638. 

23; Md —Owens v. BarroU, 40 A. 
880. 83 Md. 204. 

24. N.T.—^Powers v. Westchester 
Electric R. Co, 179 N.T.S 946— 
Porter v. Jones, 7 How.Pr. 192. 

16 CJ. p 242 note 21. 

2&i Mich.—^Benedict v. Crookshank, 
24 NW. 796, 68 Mich. 107. 

16 C.J. p 242 note 22. 

26. La.—Johnson v. Brown, 8 Mart, 
NS. 601. 

2ff. Mich—Cook Land, etc., Co. v. 
McDonald, 118 N.W. 959, 165 Mich 
175. 


2S. Mich—^Finan v. Babcock, 26 N 

W. 294. 58 Mich 301. 

29. Or.—^Brown v. Comstock, Brown 

& Aim Co, 200 P. 900, 101 Or. 

418. 

Wash —^French v. C D & B Inv. Co, 

196 P. 621. 114 Wash. 416. 
ClxoumstaiLoes justifying dsnial of 
costs to either party 

(1) Where, on appeal by plaintiff 
from a decree m a suit to foreclose a 
lien for labor on lumber, in which 
defendant prayed that the suit be 
dismissed and the decree of foreclo¬ 
sure was for a less sum than prayed, 
and no attorney’s fee was allowed, 
the court is advised that, plaintiff 
having bought the lumber pending 
the appeal at sale under execution of 
a third party against defendant, the 
only question to be decided is that 
of costs on appeal, it was held that 
most of the expenses of appeal hav¬ 
ing been incurred by plaintiff, and 
those incurred by defendant being m- 
considerable, neither party should be 
allowed costs on affirmance—^Brown 
V. Comstock, Brown & Aim Co., 200 
P. 900, 101 Or. 418. 

(2) On vendor’s appeal from Judg¬ 
ment for purchasers for amount psud 
under contract without requiring 
purchasers to reconvey land, the su¬ 
preme court, on affirming judgment 
for such amount, but requiring pur¬ 
chasers to file remittitur and tender 
deed for land, will not award costs 
to either party.—French v C. D & 
E Inv. Co.. 196 P. 621, 114 Wash 
416. 

(3) A bond company's equitable in¬ 
terest in life insurance policy, pro¬ 
cured chiefly with its funds before 
insured’s assignment of policy as se¬ 
curity for note, is good reason to re¬ 
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quire each party to pay his own 
costs and disbursements on affirm¬ 
ance of judgment, on appeal by such 
company’s receiver from decree for 
plaintiff in assignee’s suit to deter¬ 
mine right to proceeds of policy — 
Akin V. Security Savings & Trust 
Co, 71 P 2d 321, 157 Or 172, denying 
rehearing 68 P 2d 1647, 157 Or. 172 
Consolidatad appeals 
WJiere plaintiff's appeal from Judg¬ 
ment in one action was consolidat¬ 
ed with defendants’ appeal from 
judgment in another action, and de¬ 
cision in each case was against ap¬ 
pellant, no costs were allowed by su¬ 
preme court—Jenkins v. Bentley, 268 
N.W. 819, 277 Mich. 81, 

Paztial costs 

Plaintiff having abandoned appeal 
firom i>art of Judgment decreeing its 
mortgage inferior to mechanics’ liens 
on mortgaged property, its costs on 
affirmance of appeal, except for brief 
in answer to brief of defendants 
claiming liens against property as 
purchasers of units thereof, cannot 
properly be taxed against such pur¬ 
chasers.—^U. S Building & Loan 
Ass’n V. Midvale Home Finance Cor¬ 
poration, 44 P.2d 1090, 86 Utah 506, 
rehearing denied 46 P.2d $72, 86 Utah 
522. 

30u Ark.—Cobb v. Hammock, 102 fik 
W. 882. 82 Ark. 584 

31. Leu—S hreveport Ice, etc., Co v. 
Handel, 64 So 831, 128 Leu 314. 

32. Ark—Van Hook v. McNeil Mon¬ 
ument Co., 166 S.W. llO, 107 Ark. 
292. 

33. Ark—Sudberry v. Graves, 108* 
SW. 728, 83 Ark 344. 

34. La.—Witbeck v. Witbeck, 141 
So. 871. 174 La. 899. 
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diet and judgment thereon be set aside and that a 
judgment of nonsuit be entered in lieu thereof, 
defendant in error is properly taxed with the costs 
of prosecuting the writ of error.35 A judgment 
affirming the trial court*s judgment affirmed that 
part thereof which apportioned the costs among the 
parties and a litigant appealing in good faith, al¬ 
though unsuccessfully, from such award is not li¬ 
able for all the costs incurred, but only for such 
part as was adjudged against him in the trial 
court.3fi 

Conditional affirmance. Ordinarily an affirmance 
of a judgment on condition makes the appellee or 
defendant in error liable for the costs of the appel¬ 
late court,37 as where a judgment is affirmed on 
condition that appellee remit a part of his recovery, 
see infra § 323. 

§ 302. -Both Parties Appealing 

Where both parties appeal and the Judgment Is af¬ 
firmed, It IS held in some cases that no costs will be al¬ 
lowed;^ in others that the costs will be apportioned. 

In some cases it is held that, where both parties 
appeal and the judgment or decree is affinned,^^ 
or affirmed with a slight modification so that for all 
practical purposes the result is the same as that 


reached by the lower court,no. costs will be al¬ 
lowed. On the other hand, it has been held that the 
costs may be apportioned in the discretion of the 
court ,40 and that, where both parties appeal or 
bring error,4i and both are in fault,42 the costs on 
affirmance will be equally divided between them. 

» 

§ 303. -Error Cured by Amendment 

Where a judgment Is affirmed after error has been 
cured by amendment, the practice as to the allowance 
of costs varies in different jurisdictions. 

There is some diversity in the practice as to al¬ 
lowance of costs where the judgment is affirmed 
after error has been cured by amendment. In 
some cases it has been held that, where the error 
complained of has been cured by an amendment in 
the lower court, and a transcript perfected by cer¬ 
tiorari, judgment will be affirmed without imposing 
costs on defendant in error.43 In other cases costs 
have been awarded m favor of appellee or defend¬ 
ant in error and against appellant or plaintiff in 
error where the error has been cured by an amend¬ 
ment pending proceedings for review.44 It has 
also been held that, where appellee procures an 
amendment of the errors complained of, and the 
judgment would be reversed but for such amend¬ 
ment, he will be liable for all the costs.45 


86. Ga.—^Equitable Mfgr Co v. J. 
B. Davis Co, 60 S.E 262, 130 Ga 
67—^McCaskey Cash Register Co v 
Bank of Villa Rica, 199 SE. 828, 
58 GaApp. 676 

36L Tex—^Maxwell’s Unknown Heirs 
V Bolding, Clv.App., 67 S.W.2d 874 
37- Ga—National-Ben Franklin Fire 
Ins. Go. V Darby, 172 SE 819, 48 
Ga^App. 394. 

38. Mich—Meier v. Blair, 282 N.W 
884, 287 Mich. 13—Mathews v 

Tnpp. 281 NW. 412, 286 Mich 705 
—^Monroe Carp Pond Co v. River 
Raism Paper Co, 216 N.W. 325, 
240 Mich. 279—^Hodgen v Bitely, 
216 N.W. 37, 239 Mich 616—Diet- 
zel v. Patrons’ Mut. Fire Ins. Co. 
of Michigan, 206 N.W. 149, 232 
Mich. 416—Cooper, WellB & Co. v. 
City of St. Joseph, 205 N.W. 86, 
232 Mioh. 255—^Beuoigor Fruit Exch. 
V. Bangor Canning Co, 201 NW. 
216, 229 Mich. 167—^Lowell Tp. v. 

■ Patterson, 183 N.W 214, 214 Mich. 
528—^Mfirtin v. Critton, 179 N.W. 
38, 211 Mich, 506—^Tuttle v. Doty. 
168 N.W 990, 208 Mich. 1. • 

NY—Clarke v. Stumpf, 180 N.Y. 

S. 126, 190 App-Dlv 538. 

Or—Paulson v. Kenney, 224 P 634, 
110 Or 688—Shores v Hollister, 
223 P 741, 111 Or 330, rehearing 
denied 224 P. 830, 111 Or 330 
Wash.—Cordea v. Guy Inv. Co., 262 
P. 131, 146 Wash- 148— In re An¬ 


drews' Estate, 212 P. 1073, 123 
Wash 646. 

16 C J P 242 note 31. 

39. Mich —^In re Dissolution of Field 
Body Corporation, 215 N.W. 6, 240 
Mich 28 

4a Mich—Walker v. Field, 18 N.W 
634, 53 Mich 4. 

16 C J. p 242 note 32, 

41. Ala.—Dent v. Foy, 97 So 627, 
210 Ala. 160. 

Ky—Fertig v Fertig, 202 S.W. 313, 
180 Ky. 163. 

Mich—Sanders v. Detlaff, 188 N.W 
446, 218 Mich. 471. 

Tenn.—Shinkle v. Nashville Improve¬ 
ment Co., 113 S.W.2d 404, 172 Tenn. 
565—Allen v. Cunningham, 223 S 
W. 450. 

40, III—Kingsbury v. Powers, 20 N. 
E 3. 

43. Ark.—^Burton v. Felld, 19 Ark 
228. 

Ill—^Bllls V. Bwbanks, 4 HI 584. 

Xn It has been held that, 

where an important error has been 
amended or cured by the correction 
of the record in the tnal court, after 
appeal has been taken, costs will not 
be awarded on affirmance of the 
judgment.—^Rogens v. Anderson, 40 
Mich 290 

44. Xn Kentuoky, under a statute 
which gives the court no discretion 
but requires it to award costs to the 
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appellee or plaintiff in error, on an 
affirmance of the judgment, it must 
award costs to appellee, although the 
error complained of has been cured 
by an amendment made since the 
suing out of the writ of error—^Ir¬ 
vine V Scobee, 5 Lltt 70. Contra 
Gay V Caldwell, Hard 63. 

In Texas 

(1) Where error in entering Judg¬ 
ment is corrected before any costs 
have attached on appeal, the costs 
will be taxed against appellant in 
case of affirmance, the Judgment not 
having been rendered by default — 
Lowdon V Fisk, Civ.App.. 27 SW. 
180 

(2) In a personal injury action, 
where plaintiff who recovered one 
hundred and thirty-nine dollars for 
surgical and hospital fees to which 
under the evidence he was not enti¬ 
tled in good faith attempted in the 
court below to^ remit such fees, but 
by mistake remitted only one hun¬ 
dred and thirty dollars, the remain¬ 
ing nine dollars would, on appeal, be 
treated as within the maxim, De 
minimis non curat lex, -so that none 
of the costs of appeal would be tax¬ 
ed against him on affirmance of a 
judgement in his favor—^Freeman v. 
Puller, 1?7 SW 1194, 60 Tex.CivApp. 
242. 

45. Ill.—Seely v. Pelton, 63 HI 101. 
16 C.J p 242 note 34 [ej. 
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§ 304. — In. Special Proceedings 

Under some statutes where an appeal Is taken In 
special proceedings, the costs on affirmance are in the 
discretion of the court. 

Under some statutes, where an appeal is taken 
in special proceedings the costs on affirmance are 
m the discretion of the court Special proceed¬ 
ings within this rule have been held to include: A 
summary proceeding to compel a party to support 
a relative a proceeding for the admeasurement of 
dower ,48 an application for an order compelling 
commissioners to assess damages to landowner for 
the extension of a street,*8 an application for a 
peremptory writ of mandamus ,^0 and an ex parte 
proceeding on which no judgment can be given af¬ 
fecting others.61 

In South Carolina. Commissioners provided by 
the act of 1891, and before whom direct tax claims 
are to be brought, do not constitute a court of in¬ 
ferior jurisdiction within the meaning of a statute 
providing that, where a decision of a court of in¬ 
ferior jurisdiction in a special proceeding is brought 
before the circuit court for review, such proceed¬ 
ings must for all purposes of costs be deemed an 
action at issue on a question of law, and costs there¬ 
on shall be awarded and collected as provided by 
law.88 

§ 305. On Reversal 

The rufes as to the allowance of costs on re¬ 
versal of a judgment for want of jurisdiction of the 


lower court, see infra § 306, or on other grounds, 
see infra §§ 308-312. 

§ 306. — For Want of Jurisdiction 

Costs of appeal have been allowed, In some Jurisdic¬ 
tions, on reversal for want of jurisdiction of the lower 
court, and in others, disallowed. In the federal courts 
and in some state courts, the costs made below have 
been allowed on reversal for want of jurisdiction. 

In the federal courts, on reversal of a judgment 
for want of jurisdiction of the lower court, the 
costs of appeal are taxable,53 and the general rule 
in such courts is to allow both costs of appeal and 
the costs made in the trial court on reversal for 
want of jurisdiction against the party who improp¬ 
erly invoked the jurisdiction of the court below, and 
that too, whether or not he is the successful party 
on the appeal,54 but some limitations and excep¬ 
tions to the rule are to be found in a few decisions.®^ 
In some cases, in the state courts, the costs of ap¬ 
peal or writ of error have been allowed on reversal 
for want of jurisdiction,®® while in others, it has 
been held that costs made in the trial court will be 
allowed in addition to those made in the reviewing 
court,®7 and in still others, costs have been denied 
either party ®8 It has been held that costs will be 
adjudged against appellant because the error is one 
which he himself invited and which was committed 
over the protest of appellee.®® So, the costs of ap¬ 
peal by plaintiff from an invalid judgment for de¬ 
fendant on the trial of a case on its merits, are tax¬ 
able against plaintiff, who insisted on such trial 


48. N'T.—^People v. Carter, 46 Hun 
444, modified on other grounds 17 
NH 222, 109 NT. 676—Bverall v. 
Lassen, 13 Daly 10, 7 N.T.CivProc. 
112 . 

Xf costs arc allowed 

(1) They should be at the same 
rate as for similar services In an ac¬ 
tion —^In re Protestant Episcopal 
Public School, 86 N.Y 392. 

(2) Only such costs as are griven 
in an action can be awarded —^Everall 
V. Lassen, 13 Daly 10, 7 N.T.CivProc. 
112 . 

47. NT.—Haviland v. White, 7 How. 
Pr 154. 

48. N.T.—Smith V. Smith, 6 Lans. 
313. 

49. NT.—Matter of* Smith Market 
St, 27 N.T.S., 1030, 80 Hun 246. 

60. N.T.—^People v New Tork, L. E. 
& W. H. Co.f 47 Hun 43. 

51. N.C.—Darden v. Maget, 18 N.C. 
498 

50. sc.—Campbell v. Sanders, 20 S. 
E 415, 42 S C. 622 

63. U.S—City of Stuart v. Green, 
CCA Pla., 94 F.2d 942, denying: mo¬ 


tion 91 F.2d 603, 113 ALR. 660, 
certiorari' denied Green v. City of 
Stuart, 58 S Ct 146, 302 US 744, 
82 LEd. 576, rehearing: denied 58 
set 280, 302 US. 779, 82'L.Ed, 
602. 

64. ITS—North American Transpor¬ 
tation & Trading: Co. v. Morrison, 
Wash., 20 set 869, 178 US, 262, 
44 LEd 1061, reversing:, CC., 86 
P, 802—^Peninsula Iron Co. v. 
Stone, Iowa, 7 S Ct 1010, 121 US 
631, 80 L.Ed. 1020—Halsted v. Bus¬ 
ter, W.Ta., 7 set 276, 119 U.S. 
841, 80 L Ed 462. ' 

16 aj. p 243 note 40. 

66. Fartlciilar exoeptloiui or Umlta- 
tioxui 

(1) Where appellant made -no ob¬ 
jection for want of jurisdiction in 
the court below, it was held that 
costs of appeal on reversal should be 
eauaJly divided.—^Tug: River Coal, 
etc, Co. V. Bngrel, Ky, 70 F. 647, 

17 C.CA. 367. 

(2) In another case the circuit 
court of appeals reversed the decree 
for want of jurisdiction below and 
refused costs, without stating: any 
reason—Wetherby v Stinson, Wis., 
62 E 173, 10 CCA 248. 

sso 


(3) It has also been held that “up¬ 
on a reversal for want of jurisdic¬ 
tion in the Circuit Court, this court 
may make such order in respect to 
the costs of the appeal as justice 
and right shall seem to require."— 
Peper v. Fordyce, Ark., 7 S.Ct 287, 
119 US 469, 80 LEd. 485. ' 

BS. WVa—^Reynolds v Miller, 135 
S E 280, 102 W.Va. 867. 

15 C.J. p 243 note 43. 

67- Tex.—^Malone v. State, Civ.App., 
107 SW 927—^Dupree v. State, 107 
SW. 926, 48 Tex.Civ.App. 272. 

58. Mich.—^Muskegon v. S. K. Mar¬ 
tin Lumber Co., 49 N.W. 489, 86 
Mich 625 

Case oxigrlnatlngr In jnstlce’s ooaxt 
The supreme court, having revers¬ 
ed the judgment of the circuit court* 
on an appeal from a justice's court, 
on the ground that circuit court nev¬ 
er acquired jurisdiction, for reason 
that judgment of justice was void 
and therefore not appealable, refused 
costs of circuit court to plaintiff in 
error, in whose favor defective judg¬ 
ment of justice was rendered—^HAr- 
nson V Sager, 28 Mich 1. 

59. Va—^Litz V. Rowe, 86 S.B 165, 
117 Va. 762, L.RA.1916B 799. 
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pending a successful appeal hy defendant from an 
order overruling his plea of privilege.60 

§ 307. - On Other Grounds 

Where a judgment is reversed on grounds other 
than want of jurisdiction of the lower court, the 
general rule, as stated infra § 308, is that appellant 
or plaintiff m error is entitled to costs of appeal or 
writ of error; but this rule is subject to exceptions 
and qualifications discussed infra, g 308, 309, as 
in the case of appeal by both parties, see infra § 
312, arnd of appeal from a judgment in special pro¬ 
ceedings, see infra § 312. The right on reversal to 
costs made in the lower court is discussed infra § 
310. 


§ 308. - Costs of Appeal 

a. General rule 

b. Exceptions to, and qualifications of, 

rule 

a. General Bnle 

Ordinarily, appellant or plaintiff In error Is entitled 
to costs of appeal or reversal of the judgment. 

No costs of appeal can be adjudged against a 
party where the judgment against him is reversed 
On the contrary, appellant or plaintiff in error is, 
ordinarily, entitled to the costs of appeal or writ of 
error on reversal of the judgment,®^ and the appel¬ 
late court, as a general rule, should not withhold 


00. Tex—^Murray v. Snodgrrass, Civ. 
App , 71 S.W 2d 1110 

61. Or.—^Emmons v. Southern Pac 
Co., 191 P 383. 97 Or. 268 

Tex—^Baldridge v. Klein, Civ.App, 66 
S.W 2d 897. 

lITeltlLer appellate court nor olerk 
of court has power to award costs 
on appeal to unsuccessful party from 
trust fund it tried to defeat—Scott 
v Donahue, 271 P 1100, 94 Cal App 
795. denying motion 269 P 455, 93 
Cal App. 126, and 269 P. 458. 93 Cal. 
App 795. 

62. Ala—^Martin v Simms, 172 So, 
897, 233 Ala 646 

Ark—Sweet Springs Milling Co v 
Gentry Buchanan Co, 219 S W. 

1013, 142 Ark. 234, denying rehear^ 
mg 218 S W 880 

Cal—O’Hare v Peacock Dairies, 82 
P.2d 1112, 28 Cal App 2d 562, de¬ 
nying motion 79 P 2d 433, 26 Cal 
App 2d 845, followed in 79 P.2d 
443, 26 CalApp.2d 753—Broy v. 
Calaveras Central Gold Mining Go, 
70 P2d 689, 22 Cal App 2d 232— 
Purdy V. Johnson, 280 P. 181, 100 
Cal App. 416—^In re Gallo's Estate, 
235 P. 66, 71 Cal App 362 
Colo—^Antero & Lost Park Reservoir 
Go. V. Lowe, 203 P. 266, 70 Colo 
467 

Ill. —^Horn V. J, O Nessen Lumber 
Co, 236 I11A.PP. 187. See Buck- 
master V. Monighan Mach. Co., 202 
I11.APP 156. 

La.—^Nabors v. Fortson, 80 So. 661, 
144 La 469—Childs v. Meche, App., 
165 So. 273. 

Nev —^Lee Tire & Rubber Co of New 
York V, McCarran, 59 P.2d 649, 67 
Nev. 123 

N J —Studerus Oil Co. v. Bienf6.ng, 4 
A 2d 787, 122 N.JLaw 238. 

N.D—Lehman v. Coulter, 168 N.W. 
724, 40 ND 177. 

Or—^Patterson v. Horsefly Irr. Dist, 
70 P.2d 36, 167 Or 1, denying re¬ 
hearing 69 P.2d 282, 167 Or 1—Mc¬ 
Kinney V. Nayberger, 6 P.2d 229, 
138 Or. 223. 


S.C—Pace V. Still, 166 SE 494, 167 
S.C 416. 

Tenn—Slatten v Mitchell. 124 SW. 
2d 310, 22 Tenn.App. 647—Shea v 
Landis, 124 S.W.2d 284, 22 Tenn. 
App. 506—^Reynolds v. Hamilton, 
77 SW2d 986, 18 Tenn App. 380— 
Gulf Refining Co. v. Frazier. 16 
Tenn App 662. 

Tex—^Boemer v. Cicero Smith Lum¬ 
ber Co.. Com App, 9 SW2d 1106, 
granting motion 298 S.W. 546, re¬ 
versing. Clv.App, 293 SW 632— 
Watson Co. v Shaw, Civ. App, 47 
S W 2d 474, reversed on other 
grounds American Surety Co. of 
New York v, Shaw, Com App, 69 
SW.2d 47—San Antonio Machine & 
Supply Co. V. Allen, Civ.App, 279 
SW 493, modified on other 
grounds, Com.App, 284 SW. 642— 
Wooten V. Odell, Civ.App, 191 S. 
W, 721 

Utah —^Ruthrauff v Silver King 
Western Mm. & Mill Co., 80 P.2d 
338, 95 Utah 279 

Va.—Scott V. Doughty, 107 S E. 729, 
130 Va 523. 

Wash—Colvin v. Clark, 165 P. 101, 
96 Wash 282 

W.Va —Carder v. Johnson, 100 S B. 
602, 84 WVa 709 

Wyo—Conway v, Skidmore, 62 P.2d 
1236, 49 Wyo. 69. 

15 C J. P 243 note 48. 

Matter of right 

(1) On appeal from final Judgrment, 
which IS reversed, appellant is enti¬ 
tled to costs of appeal as a matter 
of right, and the court has no discre¬ 
tion as to their allowance. 

Ark—^Brown v. Yukon Nat. Bank, 
209 SW. 734, 138 Ark 210. 

N.Y.—^Fosdick v. Globe Indemnity 
Co, 178 N.Y.S 865, 189 App.Div. 
696. 

(2) Where plaintiff appealed from 
order authorizing entry of judg¬ 
ment on pleading and from final 
judgment, he was entitled as matter 
of right to costs on reversal of judg¬ 
ment, where no new trial was or¬ 
dered—Umversal Credit Co. v. Ug- 
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gla, 290 N.YS. 997, 248 App.Div. 
529, denying motion 290 N.Y.S 365, 
248 App Div. 848, amended 298 N.Y. 

S 168, 261 AppDiv. 786. 

AppeUant as prevailing party 

(1) Effect of reversal establishing 
noteholders* claim to fund, in com¬ 
plete exclusion of supply claimants' 
claim, entitled noteholders as pre¬ 
vailing parties to equitable taxation 
of costs against losing parties —First 
Nat Bank v. Southern Cotton Oil Co., 

C CAGa, 86 F2d 83 

(2) Where bill praying general re¬ 
lief and seeking enforcement of trust 
in land, although disclosing pnma 
facie liability of trustee for a sum 
of money, is dismissed as failing as 
to the trust in land, without decree 
for trust fund, there being no prayer 

; therefor at the bar of court, and 
such decree Is reversed in so far 
only as it dismissed bill, and cause 
IS remanded, with leave to plaintiff 
to ask for decree for amount of trust 
fund, costs in appellate court will 
be awarded to appellants, as parties 
substantially prevailing—Johnston 
V. Bee, 100 SB. 486, 84 W.Va. 682, 7 
A.LR. 262. 

Os, reversal of order graatlsg de. 
feodant saw trial and directing en¬ 
try of Judgment in favor of plaintiff, 
plaintiff IS entitled to costs of ap¬ 
peal as a matter of course, under 
Code CivProc. $ 3239,—Rothman v. 
Thompson Bros., 184 NY.S 506, 193 
AppDiv. 694. 

On reversal of order graoitlng writ 
of assistasoe, costs of appeal should 
be against petitioner—^Ray v. Tnce, 
38 So 367, 49 Fla. 375. 

Wliere mortgagee seoured reversal 
of judgment against her, parties con¬ 
tending .that mortgagee had no inter¬ 
est in the land, and bringing her into 
court, were liable for the costs which 
could not be charged against the 
mortgagee's interest in the land.'— 
Mountcastle v. Coppedge, 267 P. 2£i8;v 
130 OkL 293. 
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such costs from him, even though it is given some 
discretion as to taxing costs.^S The fact that only 
nominal damages are recovered does not affect the 
operation of the general rule allowing costs to ap¬ 
pellant on reversal. So, the rule has been held 
to apply, although the judgment was reversed be¬ 
cause of error in granting plaintiff relief under 
his petition, and although no adjudication is made 
on defendant’s claim and where a reversal is 
obtained for insufficient evidence to sustain the dam¬ 
ages assessed in a default judgment, appellant is 
entitled to recover the costs of appeal, although his 
other assignments were not sustained.^® Also, it 
has been held that appellees are liable for the costs 
of appeal on which they filed a successful motion to 
remand.®*^ The fact that the party whose judgment 
is reversed is successful on the new trial will not 
entitle him to costs made by him on appeal or pro¬ 
ceedings in error,®® nor to tax against the opposite 
party costs of appeal paid by him in pursuance of 
the mandate of the reviewing court.®® So, a de¬ 
fendant IS entitled to the costs incurred in obtaining 


a reversal, although a second trial results in a ver¬ 
dict for plaintiff.70 A judgment of the appellate 
court awarding costs to appellant on reversal is not 
affected by the fact that appellant was defeated on 
a subsequent appeal in the same case involving dif¬ 
ferent issues.*^! 

Effect of rehearing on appeal. Where a decision 
of the appellate court affirming a judgment for de¬ 
fendant is set aside on rehearing and the judgment 
reversed and a new trial ordered, defendant is li¬ 
able for the costs of the appeal, including the cost 

of the rehearing.'^^ 

b. Exceptions to, and Qualifications of, Buie 

There are some exceptions to, or statutory qualifica¬ 
tions of, the general rule above stated in this section. 

While the court can make no exception to the 
rule on the ground of appellee’s poverty, unless 
vested by statute with discretion to do so,73 there 
are some exceptions to, or statutory qualifications 
of, the general rule stated above in subdivision a of 
this section,74 as where reversal is for errors not 


Govts l3L hoth courts 

Where pledgee tendered to pledgor 
amount due pledgor, before pledgor 
filed action for wrongful sale of 
pledged goods, pledgee was entitled 
to recover costs in both trial court 
and supreme court, on determination 
that sale was proper —Valley Nat 
Bank v Stewart, Ariz., 89 P.2d 493 
Party successful on reheojdng 

Where judgment for defendant was 
affirmed with costs, and plaintiff pre¬ 
vailed on application for rehearing, 
original order with respect to costs 
was vacated, and plaint ifC was 
awarded costs in trial court and su¬ 
preme court—Rubsam Corporation i 
V. General Motors Corporation, 279 
NW. 496, 281 Mich 716, amending 
276 N.W. 735, 281 Mich. 691. 

On reversal of jTxdgment denying oer- 
tloran 

Where superior court overruled pe¬ 
tition for certiorari and court of ap¬ 
peals reversed supeneJr court, peti¬ 
tioner in certiorari was entitled to re¬ 
cover in superior court costs ex¬ 
pended in court of appeals and costs 
in superior court which he was re¬ 
quired to pay before bringing his 
writ of error and obtainmg super¬ 
sedeas.—^Murphy v. Drum & Bugle 
Corps, 190 SB 67, 55 Ga.App 293. 
What costs allowable 

Amount paid lower court reporter 
for reporting trial and transcribing 
testimony was held not taxable in 
supreme court as part of costs on 
writ of error, but allowable in cir¬ 
cuit court as part of trial costs in 
course of entering final judgment for 
successful party—^Dubois Const. Co 
City of South Miami, Fla., 160 So. 
712, 112 Fla. 565. 


Effect of role of ooiort 
A rule of the United States circuit 
court of appeals that, in case of re¬ 
versal, costs shall he allowed to 
plaintiff in error or appellant, un¬ 
less otherwise ordered by circuit 
court of appeals, and that cost of 
transcript of record from lower court 
shall be taxable m that court, deals 
with costs of appeal, and not costs 
In lower court, except that cost of 
transcript shall constitute an item of 
costs in lower court —^Hodgman v 
Atlantic Refining Co., D C Del, 20 F. 
2d 949—Romeike v. Romeike, CCA 
N.T.. 261 F 273 

63. NJ—^Frank v. Daily, 106 A. 24, 
93 NJLaw 76. 

Tex—^Parsons v. John Deere Plow 
Co., CivApp., 113 SW.2d 970. 

64. N.C-^ L Roper Dumber Co. v. 
Elizabeth City Lumber Co., 49 S, 
B. 1146, 137 N C. 431. 

65. Kan.—^Douglass v. Nuzum, 16 
Kan 515. 

ea Tex —San Antonio Paper Co. v. I 
Morgan, Civ.App. 68 S.W.2a 661, 
error dismissed. 

67. La —^Mayer v, Barrow, 162 So. 
748, 182 La. 983. 

68. La.—^Bradley v. Shreveport Gas, 
Electric Light & Power Co., 76 So. 
230, 142 La. 49. 

NC.—Williams v, Hughes, 61 S.B 
790, 139 NC. 17. 4 AnmCas. 77. 

15 C J p 244 note 53. 

m California^ where judgment 
against defendant was reversed, and 
defendant recovered costs under Sup. 
Ct Rules, rule 23 (176 Pac. xi), and 
judgment to such effect was insert¬ 
ed in remittitur, so that defendant 
was entitled to include such costs in 
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its cost bill filed in superior court on 
the going down of remittitur, judg¬ 
ment for such costs was final, in 
view of Code Civ.Proc; 5 1034, and 
plaintiff, recovering judgment on 
subsequent trial, could not be al¬ 
lowed such costs by trial court— 
Passow & Sons v. U. S Fidelity & 
Guaranty Co., 204 P. 646, 66 Cal 
App. 72. 

69. U S —Jennings v. Burton, C.C.N, 
Y, 177 F. 603. 

15 C J. p 244 note 54. 

7a SC—Black V. B. B Kirkland 
Seed Co., 161 SB 489, 163 SC 222 

71. US—Miller v. C. C. Hartwell 
Co, CCALa., 271 F. 386. 

72. N.C—Waldo v. Wilson, 94 SB 
716, 174 N.C 767. 

73. Wis —Christianson v. Pioneer 
Furniture Co., 77 N.W. 174, 917, 
100 Wis. 843. 

74. Utah,—Wilcox V. Cloward. 56 P. 
2d 1. 88 Utah 508. 

16 CJ. p 244 notes 49, 57 [a-o]. 

When appeUant not entitled to costs 

Where theory, on which defendant 
prevailed on her appeal, was neu¬ 
tralized by theory in favor of cross 
coxpplainant judgment for whom 
was reversed merely for want of evi¬ 
dence to support court's findings as 
to amount cross eomplcunant was 
entitled to recover, costs should not 
be awarded to defendant against 
cross complainant.—Wilcox v. Clow¬ 
ard, supra. 

Where decree against seveiLteesi 
defendants provided for a Joint and 
several appeal, and defendants each 
appealed and filed seventeen records 
in appellate court and then asked 
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brought to the attention of the trial court, discussed 
infra § 329. In some cases, a cause will be reversed 
at the cost of appellant or plaintiff in error.'^s 
Thus, It has been held that appellant will be re¬ 
quired to pay the costs of appeal if the reversal 
results in a mere change of form in the judg¬ 
ment;'^® where defendant brings the whole case to 
the reviewing court and sustains only one unim¬ 
portant assignment of error where the amount 
of the judgment is reduced by an infinitesimal sum, 
see infra § 323; where the judgment is reversed 
and remanded with directions to correct a mere 
clerical error ;'^® where the judgment of the lower 
court, although correct when rendered, is reversed 
and remanded for a new trial because of facts 
which have intervened;'^® or where the question 
at issue was novel and of general interest,®® es¬ 


pecially where appellant’s brief and abstract were 
unnecessarily long, see infra § 328. In some states, 
the statute extends only to reversals on appeal, and 
no costs are allowed where a reversal is had on a 
writ of error,and in others no costs are allow¬ 
ed plaintiff in error where the judgment is reversed 
for error in law ®® So, it has been held that costs 
will not be awarded on reversal of the judgment on 
the ground that the result in the trial court was 
in the nature of a mistrial;®® where, notwithstand¬ 
ing the reversal, the question on appeal was purely 
academic,®^ or presented no practical question ;®5 
where the fault for which the judgment is reversed 
is that of an official of the court and not of the par¬ 
ties;®® where defendant in error had lost the bene¬ 
fit of his exceptions from causes beyond his con¬ 
trol;®*^ where a judgment is reversed because based 


that the appeals be consolidated, 
which was done although the same 
end would have been accomplished 
by a joint appeal, the cost of the 
first appeal was taxed against ap¬ 
pellee, and the costs of the remain¬ 
ing appeals were taxed against the 
various appellants —Smith v, Alle- 
mannia Fire Ins. Co of Pittsburg, 
219 I11.APP. 506 

76. Colo.—^Mountain States Silver 
Mining Co. v. Kukill, 244 P. 606, 
79 Colo 128—Cheney v. Barber, 1 
Colo 256 

Ill —See Strickland v. Sankiewicz, 
208 lUApp. 441. 

drcnmstaiLOds Jnstlt^ing award 
Where, an action on mutual life 
policy, judgment for plaintitf was 
reversed on defendant's appeal only 
to ascertain amount available to pay 
benefits under policy, cost on appeal 
was taxed against appellant —^Im¬ 
perial Life Ins Co v. Mooney, Tex 
CivApp, 122 SW2d 204. 

Affect of oversight is. lower court 
Tn action for damages for breach 
of a contract of sale ,of cattle and 
1:0 recover five hundred dollars paid, 
where court found in favor of de¬ 
fendant. but fkiled to give judgment 
for the five hundred dollars, for 
which defendant admitted his liabili¬ 
ty, a mere oversight, the costs of 
appeal, will be taxed against defend¬ 
ant,' under Act No. 229 of 1910, giv¬ 
ing the appellate court discretion in 
awarding cosits—Crocker v. Cagle, 87 
So. 299, 148 La. 574. 

Where appeUee in chancery suit 
prevails on all points litigated, espe¬ 
cially if to a greater extent than 
in court below, but decree is re¬ 
versed in order to settle all rights 
of parties involved, as by an ac¬ 
counting of rents and profits, appel¬ 
lant should pay costs in both courts. 
—Davis V. Smith, 48 Vt. 269 

DefemdaiLts in error are entitled 
to costa of appeal to court of civil 


appeals made finally effective by rea¬ 
son of remand—‘Yorktown Independ¬ 
ent School Dist. V AfBieibach, Tex. 
ComApp.. 18 SW2d 614. 

70, Minn—Coit v. Waples, 1 Minn 
134 

Tenn—Illinois Cent. R Co v Wells, 
69 SW 1041, 104 Tenn. 706 
Brroneema correction of decree 

Where lower court erred in cor¬ 
recting its decree after appeal had 
been perfected, but on appeal this 
court finds ^ that on the testimony 
decree in corrected form should have 
been passed, decree will be reversed 
but appellant will be liable for costs. 
—^Lasier v Lasler, 47 AppD.C. 80. 

77. Tenn —^Illmois Cent. R Co v. 
Southern Seating, etc, Co, 68 S 
W. 303, 104 Tenn. 668, 78 Am St 
Rep 926, 50 LRA. 729. 

7a Mo—Ross V. Williams, 274 S.W. 
397. 

79 , US —Mutual Life Ins Co. of 
New York v. Lipp, C C A Or , 28 F. 
2d 863— B. I Du Pont De Nemours 
& Co V. Richmond Guano Co., C. 
CAVa, 297 F. 680. 

Ky._State Board of Charities and 

Corrections v. Hays, 227 SW 282, 
190 Ey. 147. 

sratTizc of intervesing fact 

(1) Appellant should pay costs of 
appeal, where judgment of United 
States district court is vacated by 
circiut court of appeals only because 
pending the appeal judgment of state 
court, sole basis of appealed judg¬ 
ment, IS reversed,—^Mutual Life Ins 
Co. of New York v. Lipp, C.C.A.Or., 
28 F 2d 863. 

<2) Where Judgment which proper¬ 
ly awarded mandamus under a cer¬ 
tain act must he reversed because 
that act was repealed * by an act 
which became effective after judg¬ 
ment was rendered, but plaintiffs are 
entitled to similar relief under new 
act, reversal will be at appellant's 
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costs in court of appeals and in 
lower court —State Board of Char¬ 
ities and Corrections v. Hays, 227 S 
W 282, 190 Ky 147 

(3) Where, pending a writ of error 
from United States supreme court 
to review Judgrment for landlord in 
his suit to recover possession, he 
sold premises, thereby rendering the 
case moot, costs incurred on writ of 
error should be paid by him —Heit- 
muller v, Stokes, 41 S Ct 622, 256 
tJ.S 369, 65 LBd 990, reversing 266 
F. 1011, 49 AppDC. 391. 

sa Wash.—^Thomas v Knights of 
Maccabees of the World, 149 P. 7, 

86 Wash, 665, L.RA1916A 750, 
Ann.Casl917B 804. 

81. NX—^Lehigh Valley B. Co. v. 
McFarland, 44 N.XLaw 674. 

16 C.X p 244 note 49 ta], [dj. 

82. Me—^Marble v. Snow, 14 Me. 
195. 

16 C,X p 244 note 49 [cj. 

83. Mich.—^Rayl v. Hammond's Es¬ 
tate, 64 N.W. 693, 96 Mich 22 

16 C.J P 246 note 64. 

84. N.T —Caritey v. Eggers, 100 N T 
S. 603, 114 App.Div. 907. 

85. N.T—^Hardecker v. Klem, 291 N. 
YS. 671, 249 App.Div. 736. 

Bsversal of order denying motion to 
vacate ex parte order 
No costs were allowed on reversal 
of order denying motion to vacate 
ex parte order and to strike reply 
pursuant thereto, where new matter 
in answer was deemed controvert¬ 
ed by traverse or avoidance, since ap¬ 
peal presented no practical ques¬ 
tion—Hardecker v. Klem, supra. 

86. N.B—^Bourque v. Record Fdy., 
etc., Co, 38 NB. 289 

87- Mich—Crittenden v. Schemer- ^ 
horn, 36 Mich. 870. 



§ 308 


COSTS 


20 C J. S 


on no cause of action ;88 where reversal was due 
solely to errors of law by the trial judge and the 
issues were not finally determined,®9 or was for 
error of fact not affecting the merits where the 
phase of the case on which the decision is based 
was not presented by appellant,where a decree is 
reversed and the case sent back for further pro¬ 
ceedings on the ground that the decree was prema¬ 
turely entered,®® where judgment for defendant 
was reversed and rendered for plaintiff for nominal 
damages,®® and under some other circumstances,®^ 
includin'g cases in which a matter of public interest 
is involved, as stated supra § 292. 

It has been held that where both parties in a 
chancery proceeding mistake the practice, and there 
are no special equities in defendant’s favor, he will 
be allowed on reversal to recover costs of printing 
the record and his brief in the supreme court; but 
in other respects each party will be left to pay his 
own costs,®® and where the record does not con¬ 
tain sufficient data on which to enter a judgment, 


and the judgment is reversed and remanded for a 
new trial, the court may require each party to pay 
his own costs of appeal.®® 

Although, ordinarily, when a case becomes moot, 
the judgment will be reversed without costs to either 
party,®7 yet where such case becomes moot by the 
voluntary action of appellant, the costs will be ad¬ 
judged against him ®® 

Effect of stipulation. The reviewing court may, 
on stipulation of the parties, reverse the judgment 
of the lower court without awarding costs to either 
party.®® 

Apportionment. In some cases, the costs of appeal 
on reversal are divided equally between the parties,^ 
and It has been held that on appeal from a decree m 
equity the court may in its discretion on reversing 
the decree make such division of the costs.® An 
equal apportionment of costs is proper where the 
rulings and decree of the chancellor indicated that 
the decree was probably arrived at on considerations 
and issues not properly a part of the controversy,® 


88. Mich—^Barnard v. Colwell, 39 
^ Mich 216 

89. N J —Town of Kearny v State 
' Board of Taxes and Assessment, 

’ 138 A 669, 108 NJLaw 641—Re§d 

V. Public Service Ry. Co., 126 A 
623, 98 NJ.Law 866. 

15 aj. p 245 note 70 
Wher^e courfe has dlscreUon, costs 
should not bo awarded in proceed¬ 
ings to correct an error of law made 
by court.—^Bunting v. Bunting, 99 A 
840, 87 NJEa. 20. 

90. K.T—Jenss v. Harrod, 166 N.T 
S. 958, 100 Misc 624 

91. KT.Y.—Semmen v. Butterick Pub. 
Co, 166 NT.S. 993, 101 Misc 286 

92. Mich —^McKinney v. McKinney, 
36 Mich. 37 

93. N.J.—^Blwood V, Smith, 189 A 
900, 104 N.JLaw 248, affirmed 148 
A 916, 105 NJ.Law 236. 

94. Seversal of order for Inapeotloa 
of records 

Where ‘ compliance with order 
granting plaintiffs motion for in¬ 
spection of records of defendant 
would probably result in examination 
of a great mass of defendant’s pri¬ 
vate accounts, and where plaintiffs 
rights would be sufficiently assured 
under usual order for examination 
.before trial pursuant io statute, or¬ 
der will be reversed on facts as a 
matter of discretion, without costs 
—^Waslee v. W D Carpenter Co., 7 
N Y S 2d 5, 266 App Div. 827 

95. Mich—Ransom v Sutherland, 9 
N.W 630, 46 Mich. 489. 

98. Colo —^Montezuma County v. 

Frederick, 116 P 614, 60 Colo 464. 
97. TJ.S,—Alejandriaio v. Quezon, 46 


set 600, 271 trS. 636, 70 L.Ed. 
1071—^Brownlow v. Schwartz, D 
C, 43 set. 263, 261 XJ.S 216, 67 
L Ed 620—^Kunze v. Auditorium 
Co, aCAMinn, 62 F.2d 444—Da¬ 
kota Coal Co. V. Fraser, aC.A N.D., 
267 F. 130 • 

98*. TJ.S,—Bender v. Donoghue, C C. 

A Tex, 70 F 2d 723 
Nature of apGpeUant^s act 
"Where appeal from vacation of or¬ 
der approving bulk sale by receiver 
raised moot Question because appel¬ 
lant had voluntarily ended contract 
of sale, costs of appeal would be 
taxed against appellant—Bender v. 
Donoghue, supra. 

99. Fla.—State ex rel Meredith v. 
Cone, 177 So 546, 130 Fla 816— 
State ex rel Meredith v. Cone, 177 
So. 646, 130 Fla. 313. 

1. Ill—Hirsh V. Arnold, 148 NH. 
882, 318 Ill 28< See Barnes v. 
Barnes, 202 Ill App. 289, affirmed 
118 NB 1004, 282 Ill. 693.' 

La—Coussons v. Smythe, App., 178 
So. 667 

Mich—Comstock v. Horton, 209 N.W. 
179, 286 Mich. 282. 

Utah.—Owens v Neymeyer, 221 P. 

160, 62 Utah 680 
When appoartloament proper 

(1) On reversal of Judgment for 
plaintiff on finding of concurrent 
negligence with defendant, trial and 
appellate court costs were divided. 
—^McGehee v Ashley, 137 So. 80, 18 
La.App. 393—Worthy v. Pate, 122 
So. 727, ll*LaApp. 89. 

(2) "Where it w^ to the advantage 
of both vendor and purchaser, and a 
practical necessity, to have court's 
adjudication in specific performance 

S54 


suit on the matter of whether con¬ 
demnation Judgment by city not act¬ 
ed on for three and one half years 
constituted lien on land, costs of 
appeal on reversal will be assessed 
one half to each party.—^Wagner v. 
James A Bealmear & Son Co, 109 
A 466, 135 Md 690. 

(8) "Where judgment for plaintiffs; 
original appropnators of waters of 
spring against defendant who drilled 
a well in same artesian well basin, 
was reversed because of insufficiency 
of measurements made by commis¬ 
sioners appointed by court, costs 
should be divided —^Peterson v. Lund, 
198 P. 1087, 67 Utah 162. 

(4) "Where supreme court Is re¬ 
quired to reverse Judgment and re¬ 
mand the cause on appeal because 
of indefiniteness of findings and fail¬ 
ure of findings to support court’s 
conclusions, cost of appeal will be 
divided equally between appellant 
and respondent.—Sprmg Creek Irr 
Co. V. Zollmger, 197 P. 737, 58 Utah 
90. 

(6) Where dispute between pur¬ 
chaser and vendor's assignee was re¬ 
sult of misunderstanding, supreme 
court, in reversing Judgment for pur¬ 
chaser in action to rescind and re¬ 
cover purchase price, and remanding 
cause to permit parties to adjust 
matter and make necessary modifica¬ 
tions in contract, will require each 
to pay one half of costs.—Owens v 
Neymeyer, 221 P. 160, 62 Utah 680 

2. Colo.—Wells V. Francis, 4 P. 49, 

7 Colo 896 

16 C J. p 244 note 60. 

3. Fla—^Bear v. Standard Accident 

Ins. Co., 168 So. 18, 124 FIa 9. 
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where the record failed to comply with court rules 
where the record and appellant’s brief could have 
been very materially reduced without injury to the 
parties and the brief was more of a printed argu¬ 
ment than a brief and where by the bringing of 
suit in an equity court the costs were greatly aug¬ 
mented.® So, it has been held that costs should 
be divided equally on the reversal of a decree up¬ 
holding the constitutionality of a statute, the only 
question involved, where the constitutionality of the 
statute had never been challenged before and de¬ 
fendant had acquiesced in its validity for many 
years.*^ The fact that the reviewing court may, in 
its discretion, apportion the costs on reversal, does 
not necessarily entitle appellee to an apportionment 
where the reviewing court reverses the judgment 
and renders such judgment as the trial court should 
have rendered.® 

§ 309. -Costs to Abide Event 

Where a Judgment fe reversed and remanded for new 
trial, or remanded without reversal or affirmance, the 
costs will ordinarily abide the final disposition of the 
case. 

Under the statutes or practice in some jurisdic¬ 
tions, where a judgment is reversed and remanded 
for a new trial,® or reversed and a new trial grant¬ 
ed unless plaintiff shall stipulate to reduce the 
amount of the judgment,^® or remanded without 
reversing or afiirming,^! the costs will abide the 


final result. In other jurisdictions, where the judg¬ 
ment is reversed and a new trial granted, the su¬ 
preme court has discretionary power to direct that 
the costs taxed therein in favor of the prevailing 
party shall abide the final result in the court be¬ 
low.^® In the application of these rules it has been 
held that where a judgment is reversed on defend¬ 
ant’s appeal, but he was at fault through tardiness, 
and the case involves a construction of a rule of 
court, the costs wull abide the final outcome of the 
case ,13 that -where, at the conclusion of the trial, 
both parties requested findings of fact and conclu¬ 
sions of law, but the court refused the requests, 
the costs on appeal, where the judgment is reversed 
and remanded, should be made to abide the final 
disposition of the case in the reviewing court 
and that where the costs incurred in transferring 
a case from an intermediate appellate court to the 
supreme court and then back to the intermediate 
court, the question of liability for such costs will be 
made to abide the final disposition of the case^*^ 
In the federal courts costs of appeal on reversal 
and order for new trial do not abide the event of 
the trial, but are taxable in favor of the party pre¬ 
vailing on appeal, and are payable on reversal of 
the judgment.!® 

The construction and effect of the term “costs to 
abide the event” in an order of affirmance or re¬ 
versal, see infra § 348. 

Costs to abide result of prior suit Where a cause 


4. tJ.S.—3>eitel v. B.el<*.-Ash Corpo¬ 
ration, aaAN.T.. 67 F.2d 708, re- 
hearlngr denied 68 F.2d 976. 

5. Md.—Scott Wilson & Son v. Blau- 
stein, 124 A. 886, 144 Md. 289. 

A TJ.S—Roebeater German Ins. Co. 
V. Schmidt. S.a, 162 F. 447. 89 CC. 
A. $83, affirming 176 F 720, 99 C.a 
A. 296. 

7. Pa—Kucker v. Sunlight Oil, etc., 
Co, 79 A. 747. 230 Pa. 628, Ann Cas. 
1912A 503. 

& Miss.—^^Itna Idle Ins Co. v 
Thomas, 146 So. 134; 166 Miss 53, 
overrulingr suggestion of error 144 
So 50, 166 Miss. 68. 

Apportionment not aUonrad 
Where Judgment appealed from 
was in sohdo and not separable for 
purpose of appeal, and It was neces¬ 
sary for appehant to appeal there¬ 
from in its entirety In order to ob¬ 
tain any relief therefrom, the record 
also being an entirety, It was neces¬ 
sary fo^ the whole to be brought to 
supreme court, in order fOr appellant 
to obtain reUef, and defendant could 
not by himself alone have lessened, 
and did nothing to increase, costs of 
appeal.—Aetna Life Ins. Co. v. 
Thomas, supra. 


9. N.!.—Wickham Havens, Inc, v. 

Haas, 148 A. 2, 7 NJ.Misc. 1112. 
16 C.J p 245 note 76 
<*Oost8 to abide the eveot” 

A term, used by appellate court 
reversing Judgment and ordering new 
trial with “costs to abide the event,” 
meaning that party finally prevaihng 
IS entitled to his costs in that court. 
—^Thomas v. Evans, 3 N.T.S. 297, 
60 Hun 441, 448. 

la N.T.—Keihl V. Waters, 296 N.T. 
S. 64, 251 AppDiv. 783. 

11. Md.—^Beachey v. Heiple, 101 A 
653, 130 Md. 683. 

la. Colo.—Kendrick v. Neisz, 30 P. 
245, 17 Colo. 506. 

y7is,—^Bank of Commerce v. BUiott, 
85 N.W. 417, 109 Wis 648. 

Za Hew Tork, under Civ.Pract.Act 
5 1490, subd * 1, where plaintiff ob¬ 
tained Judgment and defendant’s mo¬ 
tion for new trial was denied, and 
defendant appealed, appellate court, 
on reversing Judgement and order¬ 
ing a new trial was authorized to 
award costs to appellant absolutely, 
or to abide event.—Sheehan v. Cof¬ 
fey, 208 N.T.S. 414, 208 App.Div 240, 

I reargument granted 204 N.Y.S 948, 
I 209 App Div. 844 
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13. Mich.—Cohen v Peerless Soda 
Fountain Service Co., 241 N.W 810. 
257 Mich 679 

14. Wash —^Kietz v. Gold Point 
Mines, 90 P.2d 1017, amending 8T 
P.2d 277. 

15. La —^Richardson v. Charleep 

Kirsch & Co., 187 So 1, 191 La. 
991, transferred 179 So, 631, trans¬ 
ferred, App., 189 So, 146, rehearingr 
denied 189 So. 621. 

16. U S —^Land Oberoesterreich v- 
Gude, CC.ANT, 98 F.2d 292— 
Baaley v. Mississippi Home Tele¬ 
phone Co., D.C.Pa., 254 F. 368. 

What axe costs of appeal 

(1> The fee paid for filing petition 
for writ of error and for certifica¬ 
tion of record and cost of printing 
transcript on appeal are costs in¬ 
curred with respect to appeal which 
do not abide the event of new trial. 
—^Land Oberoesterreich v. Gude, C. 
C.A.N,T, 93 P.2d 292. 

(2) An item for premiums expend¬ 
ed for a supersedeas bond in connec¬ 
tion with appeal did not abide event 
like other costs unconnected with 
appeal, but were presently taxable 
and payable after order of reversal.. 
—^Land Oberoesterreich v. Gude^, su:- 
pra.^ 
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is reversed on a cross-assignment of error by ap¬ 
pellee, because of error introduced by appellant, 
and the rights of the parties depend on the final 
determination of a prior suit in the same or another 
court, the appellate court should generally decree 
that the costs of the appeal abide the result of the 
former suit.i7 

§ 310. —- Costs Made Below i 

a. Where final judgment rendered on re¬ 

view 

b. Where cause remanded for new trial | 
a. Where Final Judgment Bendered on Review 

In some Jurfsdictlons where frnal judgment is ren¬ 
dered for an appellant or plaintiff In error, he is entitled 
to costs incurred In the lower court; but there are some 
exceptions and limitations. 

In many jurisdictions, if the whole merits of I 
the case are fully and finally determined by the de¬ 
cision of the reviewing court, it will finally decide j 
the controversy by giving such a judgment in favor 
of plaintiff m error or appellant as should have been I 
given in the court below and will award him his 
costs in that court, although in some jurisdictions 
this practice does not prevail However, plaintiff 
in error or appellant is not entitled to costs in the • 
court below, unless in addition to a reversal he ob¬ 
tains also by the decision of the court in error a ^ 
final judgment in his favor.^O Where a judgment. 


which properly awarded mandamus under an ex¬ 
isting statute, is reversed because such statute was 
repealed by a statute which become effective after 
rendition of the judgment, and plaintiff was en¬ 
titled to similar relief under the new statute, the re¬ 
versal will be at appellant's costs in the lower court, 
as well as in the appellate court^l 

Where judgment in an improper amount is re¬ 
versed and judgment rendered for the amount 
which had been tendered to plaintiff before the in¬ 
stitution of the suit, It was held that not only the 
costs of appeal, but also the costs below should be 
taxed against plaintiff.22 

In some jurisdictions a discretionary power is 
granted the appellate court, and where the judgment 
is reversed and rendered, the court may prorate 
the costs in the lower court evenly between appel¬ 
lant and appellee,23 and in some cases the circum¬ 
stances may require an unequal apportionment of 
the costs.24 

b. Where Cause Remanded for New Trial 

Where a cause Is remanded for a new trial the costs 
In the trial court will, m some Jurisdictions, abide the 
event of the suit; but in other Jurisdictions, the rule Is 
not recognized or is qualified. 

In many jurisdictions, if a judgment is reversed 
and remanded for new trial, costs of the former 
trial will abide.the event of the suit,25 and this is 
the rule that has been followed in some states. 


17- WVa—Strother v. Morrison, 
130 S E 266, 100 W.Va. 6. 

la- Ark.—Du Vail v. Witt, 118 S W. 
2d 851, 862, 196 Ark 660, quotingr 
Corpus gtins. 

Ill —See Buckmaster v. Monighan 
Mach. Co., 202 Ill App 166. 

NJ—Studerus Oil Co. v Bienfangr, 
4 A.2d 787, 122 NJLaw 238. 

Tenn —Slatten v Mitchell, App , 124 
S.W.2d 310—^McDowell v. Bees, 
App, 122 SW.2d 839. 

15 C.J P 245 note 79. 

Cost of txemsexipt is taxed as costs 
in the action and stands as any other 
cost in circuit court paid by either 
of parties —Champion v Ferguson, 
43 SW.2d 719, 241 Ky. 803 
19. In. Malne^ it has been held that, 
although judgment is final, appel¬ 
lant IS not entitled to judgment for 
costs made in lower court.—^Byrnes 
V Hoyt, 12 Me 458. 

In Vermoiit, in a chancery case, al¬ 
though final decree was rendered on 
appeal, no costs in lower court were 
allowed—^Bardwell v. Perry, 19 Vt 
292, 47 AmD. 687. 

SOL Ark—Du Vail v Witt, 118 SW. 

' 2d 861, 853, 196 Ark. 660, Quoting 
' Corpud ^Tnxfai. 

15 C X p 245 note 80 


31. Ky—State Board of Chanties 
and Corrections v. Hays, 227 SW 
282, 190 Ky. 147. 

22. Tex—Southwestern Life Ins 
Co V. Houston, Civ App., 121 S.W 
2d 619, error refused. 

23. La—Childs v. Meche, 165 So. 
273. 

Xa, Alabama^ where decree denying 
complainant's claim against estate 
and grranting relief to respondent ex¬ 
ecutrix under cross bill was reversed 
on complainant's appeal, and decree 
was rendered awarding complainant 
part of sum claimed, costs of suit 
in trial court were taxed one half 
against complainant and one half 
against respondent —^Martin v. 
Simms, 172 So. 897, 233 Ala. 646. 

24. OlroumstaaoMi Justifying ap- 
porUonment 

Where practically all costs of low¬ 
er court were accumulated in support 
of, and in rebuttal to, claims of com¬ 
plainant, and decree for complainant 
was reversed on appeal, costs of low¬ 
er court would be paid three fourths 
by complainant and one fourth by de¬ 
fendant.—Cummins v, McCoy, Tenn. 
App., 126 S.W.2d 609. V 
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25^ Miss —Meridian Coca Cola Co 
V. Watson, 146 So 344, 164 Miss 
389, citing Oorpns Jturls. 

Mo.—Bush V. N’orman, 226 S.W. 1028, 
205 Mo.App. 674. 

N.T—Hessel v. Weisberg, 184 NT.S. 
709, 113 Misc. 360. 

Or —^McKinney v, Nayberger, 6 P 
2d 229, 230, 138 Or. 223, citing 
Corpiui Xuxis. 

Philippme.—Maxi;lnez v. Martinez, 1 
Philippine 686, 1 OfCGaz. 98. 

15 C X p 246 note 83. 

Costs of both trials 

(1) Appealing defendant, securing 
reversal for error, but unsuccessful 
on new trial, must pay costs of 
trial court on both trials—Meridian 
Coca Cola Co. v. Watson, 146 So. 844, 
164 Miss. 889. 

(2) Plaintiffs, demurrer to whose 
complaint was sustained at trial, but 
who were in effect wholly success¬ 
ful on appeal thereon, and succeed¬ 
ed on trial after remand, are, as suc¬ 
cessful party, entitled, under Kem- 
ington Code 1916 S 476, to costs and 
disbursements of first as well as of 
second trial—Jacobs v City of Seat¬ 
tle, 171 P 662, 100 wash. 624, LR.A 
1918E 181. 
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notwithstanding by express statutory provisions the 
award of costs is made discretionary where a new 
trial IS granted on appeal.26 In other jurisdictions, 
the rule above stated as to costs abiding the event 
does not obtain or is qualified 27 in some jurisdic¬ 
tions, where judgment is reversed and a new trial 
directed, the costs of the first trial will not be tax¬ 
ed against the losing party unless the reversal and 
new trial were made necessary through his fault.22 
Where, on appeal from a judgment for the value of 
property wrongfully replevied, the reviewing court 


found the judgment excessive and remanded the 
case for a new trial on the sole issue of value, the 
costs theretofore accrued and which may subse¬ 
quently accrue in the trial court must await the 
future judgment of the trial court-29 So, where a 
judgment of the superior court, overruling a peti¬ 
tion for certiorari is reversed by a reviewing court, 
petitioner is not entitled to a judgment in the su¬ 
perior court for costs paid in the municipal court 
to obtain the writ, but such costs will depend on the 
final result of the trial in the municipal court.20 


96. NC—Universal Metal Co v 

Burham, etc, R Co., 59 S B. 50, 

145 N C. 293—^Williams v Hughes, 

51 SE 790, 139 N.C. 17, 4 Ann 

Cas 77 

15 C.J P 246 note 84 

27- U S —^Bailey v. Mississippi Home 

Telephone Co , B C.Pa, 254 F 858 

la, Ardsona 

(1) When supreme court reverses 
and remands case for new trial with- 
out specific directions respecting 
costs, ultimate loser must pay costs 
of both trials below.—Burkee-Thom- 
€LS Corporation v. Doherty, 12 P.2d 
617, 40 Ariz 399 

(2) Court granting new trial un¬ 
less clearly due to insufficiency of 
pleadings, has discretion in leaving 
costs to abide result, or assessing 
them against particular party—^Dur- 
kee-Thomas Corporation v. Doherty, 
12 P2d 617, 40 Ariz. 899. 

Xn Hawaii 

(1) It has been held that when, 
after reversal, there are two or more 
successive trials *in action at law, 
party finally losing case must pay 
all costs of trial, even though he 
prevailed in one or more of earlier 
trials—^Victor v. Pili, 27 Hawaii 745 

(2) Under a statute providing that, 
whenever costs are allowed to ap- 
peUant, he shall be allowed to tax as 
part thereof costs and fees paid in 
the lower court on taking the ap¬ 
peal, in addition to costs of appellate 
court. It was held that, although ap¬ 
pellant IS entitled to costs of appeal, 
even though final judgment in action 
is against him, final liability to pay 
trial court costs is not determined 
until final judgment.—Coulter v 
Schofield, 82 Hawaii 426—^Pacific 
Trust Co. V. Nagamorl, 32 Hawaii 
430. 

Xa Indiana, reversal will ordinarily 
authorize award of costs made in 
court below as well as costs of ap¬ 
peal to appellants, whether Judgment 
on appeal be final or not.—Westfall 
V Wait, 78 N.B. 10«9, 166 IndL 863, 
6 Ann Cas. 788—16 aj. p 246 note 
86 [a] 

Xfi. Ziousiaafb 

(1) Prior to recent legislation, the 
losing party on appeal paid costs 


of appeal and those of lower court 
incurred subsequent to error com¬ 
plained of. As regards costs incurred 
prior to such error, the rule was 
that they should abide final deci¬ 
sion of courts—Simpson v. Richard¬ 
son, 18 La Ann. 303 

(2) Under Acts 1910, act No 229, 
all appellate courts have power to 
tax costs of lower or appellate court, 
or any part thereof against any par¬ 
ty to suit as in their judgment may 
seem equitable, and this rule applies 
to costs occasioned by exceptions 
overruled by supreme court on re¬ 
mand of case for -further proceed¬ 
ings—Williams V. Nona Mills Co, 
55 So 414, 128 La. 811. 

(3) Where court fails to exercise 
equitable discretion vested in it and 
to direct that costs should be paid 
by either party to suit, the positive 
law relative thereto must he en¬ 
forced, and on reversal of audgment 
dismissing plEuntilTs suit on excep¬ 
tions filed by defendant, costs of 
appeal and costs of district court on 
trial of exceptions must he paid by 
party who was cast and taxed 
against him on execution of judg¬ 
ment if supreme court made no dis¬ 
position of question of costs.—^Derig- 
ny’s Succ, 63 So. 507, 133 La. 1031. 

(4) Where judgment was set aside 
on appeal for irregrulanty in im¬ 
paneling jury, costs incident to the 
jury, including cost of entering judg¬ 
ment and taking appeal, were not 
taxable against defendant, although 
plaintiff recovered on second trial. 
In such case, costs of first trial oth¬ 
er than those incident to jury and 
appeal were taxable against defend¬ 
ant —^Bradley v Shreveport Gas, 
Electric Light & Power Co., 76 So. 
230, 142 La 49. 

In. UavylaaLd 

(1) Where a cause is remanded 
without reversal or affirmance, costs 
in trial court abide the event of the 
case—^Beachey v. Heiple, 101 A 653, 
130 Md 683. 

(2) On the other hand, it has been 
held that where appellate court re¬ 
verses judgment and remands case, 
appellant is entitled to costs in trial 
court as well as to costs of appeal 
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—Sellers v. Zimmerman, 21 Md. 355. 
15 CJ p 246 note 86 [d]. 
la. Miohigaai 

(1) If new trial is granted, or if 
in any other form the action is to go 
on, costs on reversal are in discre¬ 
tion of reviewing court, and costs 
not disposed of hy special order or 
direction of reviewing court must 
abide the event of the suit and he 
taxable to party recovering final 
judgment—Jeffery v Hursh, 25 N. 
W. 176, 27 NW. 7, 68 Mich. 246— 
Lester v Sutton, 7 Mich 329 

(2) Costs of both courts may he 
allowed on reversal and remand for 
new trial, where recovery was had 
on a declaration which made out no 
cause of action.—Smith v. Ross, 16 
NW 258, 61 Mich 116 

(8) Costs below may be left to 
abide the event, where conflicting 
evidence is taken from jury and new 
trial becomes necessary to enable 
them to pass on it—Singer Mfg. Co 
V Benjamin, 21 N.W. 368, 23 N.W. 
25, 55 Mich 330 

Ijx PeiuLsylvaakia^ it has been held 
that where judgment is reversed and 
same party prevails on new trial, 
court will not permit him to tax 
costs of first trial.—Havard v. Da¬ 
vis, 1 Browne 334. 

Zh Wlsoozudii, where plaintiff in¬ 
sisted on first trial and appeal that 
she was entitled to specific perform¬ 
ance, but court on appeal determined 
that her remedy, if any, was an ac¬ 
tion at law for damages, and on re¬ 
trial, plaintiff was permitted to 
amend complaint so as to seek dam- 
a^res, defendants were entitled to 
costs of flrat trial, under St 1919 S 
283 6b. notwithstanding that judg¬ 
ment on retrial was for plaintiff — 
Dekowskl v Stachura, 196 NW. 403, 
181 Wis 403 

98. N.D.—^Kramer v. E. O. Lee & 

Son Co, 260 NW. 373, 64 ND. 84 

—^MinneapoUs Threshing Mach Co. 

V Huncovsky, 202 N.W. 280, 52 N. 

D. 112. 

29. Tenn—Securities Inv Co. v. 

White, 91 SW2d 581, 19 TeniuApp. 

540. 

aa Ga—^Murphy v. Drum A Bugle 

Corps, 190 S.E. 67, 55 Ga.App. 298. 
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Effect of tender. Where plaintiff rejected de¬ 
fendant’s offer of judgment, and a judgment for 
defendant was reversed on appeal, if defendant 
keeps his tender good, and on retrial plaintiff fails 
to recover more than the amount of the lender, de¬ 
fendant is entitled to have the costs taxed against 
plaintiff from the time of the tender.^i 

§ 311. - Both Parties Appealing 

On appeal by both parties, the nature of the appellate 
decision will determine whether the costs of the appeal 
are to be In favor of the plaintiff or the defendant, or 
whether the costs will go to neither one, or will be ap¬ 
portioned. 

Where both parties appeal, if the reversal of the 
judgment operates to defendant’s advantage, he is 
entitled to costs.82 If the judgment is reversed for 
errors injurious to plaintiff only, costs will be tax¬ 
ed in favor of plaintiff on his appeal, and no judg¬ 
ment for costs will be given defendant.23 If the 
judgment is affirmed as to a small amount, but're¬ 
versed as to a much larger amount, and awarded 
to defendant, he will be liable for the costs of ap¬ 
peal.®^ Where both parties appeal and the judg; 
ment is reversed on each appeal, each will pay one 
half of the costs of appeal,®5 or no costs of appeal 
will be allowed to either.® 3 If an appeal and writ 
of error are taken on the same decree and there 
IS a reversal in favor of plaintiff in error and af¬ 
firmance in all other respects, appellees will be en¬ 
titled to their costs on appeal and the costs of the 
writ of error will be divided.®^ If the judgment is 
held erroneous on defendant’s appeal, and not be¬ 
cause of any error that is committed against plain¬ 
tiff, the costs of the appeal will be assessed against 


plaintiff ®® Where a decree is reversed on respond¬ 
ent’s cross appeal, complaining of the refusal of the 
court to compel the oral examination of appellant 
as a witness, appellant must be taxed with the costs 
of appeal ®® 

§ 312. - In Special Proceedings 

Under some statutes on reversal of a judgment in a 
special proceeding, the costs are within the discretion of 
the court. Under others, the prevailing party on appeal 
.in such a proceeding is entitled to costs. 

Under some statutes, where an appeal is taken in 
special proceedings and a reversal had, costs are 
in the discretion of the court,^3 and where there 
was a mutual mistake, the reviewing court will not 
award costs to either party.^i 

In South Carolina, the prevailing party on appeal 
in a special proceeding is entitled to the supreme 
court fee of fifteen dollars allowed as costs by the 
statutes “in all classes of cases, legal or equi- 
tablc.’’42 

§ 313. On Dismissal 

a. In general 

b. Moot questions 

a. In General 

Ordinarily, where an appeal Is dismissed, the ap¬ 
pellant or plaintiff In error Is liable for the costs; but In 
some cases, costs are adjudged against the appellant or 
the defendant In error, and In other oases no costs will 
be allowed. 

In some jurisdictions, where an appeal or writ 
of error is dismissed, appellee or defendant in error 
IS ordinarily entitled to costs of appeal.^® How- 


si. Ark—Sweet Springs Milling Co. 
V. G-entry Buchanan Co.. 219 S. 
W 1013, 142 Ark 234, denying re¬ 
hearing 218 SW. 880. 

33 J, Or—Maxson v Ashland Iron 
Works, 167 P. 271. 86 Or. 846, 
granting retaxation of costs 166 
P 37. 86 Or 846 

33. Wis.—^Palmer v. Yager, 20 Wis. 
91 

34. Tenn.—Securities Inv Co. v. 
White, 91 SW2d 581, 19 Tenn. 
App 540 

35. Iowa—^Tice v. Durby, 18 ITW. 
301. 59 Iowa 312. 

Ky.—Claik v. Anderson, 13 Bush 111. 
Tex.—^Markham Irr Co. v. Brown, 
CorruApp, 396 S.W. 865, modifying 
292 SW, 868. which reversed, Civ. 
App, 286 S.W. 574. 

33. N.T,—Sherman v Matthleu, 94 
KTS. 565, 106 App-Div. 368. 

87. Ky.—White v. Hardin, 6 Dana 
141. 

'88. Mo.—Heldbreder t. Superior 


Ice, etc., Co, 88 S W. 469, 84 Mo i 
456 ! 

39. Ala.—West v. Cowan, 66 So. 616, 
189 Ala. 138. 

4a N.T.—Souhami v. Brownstone, 
177 N.T.S. 729, 108 Misc. 882. 

15 O.J. p 246 note 93. 

4X. X7.C—^Darden v. Maget, 18 N.C. 
498 

42. S.C.—Sease v. Dobson, 15 S.B 
/os, 704, 36 SC 6S4. 

43. Or.—^McCargar v. Moore, 173 P 
258, 88 Or. 682, citing Oogepus Juris, 
and motion granted 176 P 77, 89 
Or. 597. 

15 C.J. p 246 note 95. 

Defects in record or proceedings for 
xievLew 

(1) Where record contained no an¬ 
swer and assignment of error, and 
appeal bond was not timely died, ap- 
I>eal will be dismissed, with costs 
taxed against appellant.—^Heidelberg 
V, Newton. Tex Civ App, 9 S.W 2d' 
446. 


(2) Where party sought to perfect 
appeal but transcript filed wad not 
signed by clerk, It was held that 
since party was attempting to bring 
up cause, cost accruing in appellate, 
court would be adjudged against him 
—Smartt v. Woodlee. 5 Tenn App 69 

(3) In action where appeal was 
dismissed because of failure to com¬ 
ply with statute and file a proper 
bond, it was held by virtue of Shan¬ 
non Code, § 4957 that costs should 
be adjudged against party appeal¬ 
ing—^Markham v. Haddad, 2 Tenn. 
App 370. 

Xn. Maine 

(1) Under statute which requires 
that party shall “finally prevail” to 
entitle him to costs, if dismissal of 
appeal ends the litigation and leaves 
a final Judgment appealed from in 
force, costs will be allowed prevail¬ 
ing i)arty, as, for instance, where no 
appeal lies—^Turner v. Putnam, 81 
Me. 657. 

^2) But no costs are allowed^ un¬ 
less' dismissal puts an end to'^the 
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ever, it has been held that, where the judgment of 
the lower court is a nullity, costs on dismissal of the 
appeal will be taxed against appellee or defendant 
in error,^^ and the same is true where appellant, 
in his motion for new trial, calls attention to a 
defect in a judgment which prevents it from being 
final.^® So, it has been held that where an appeal 
is taken before the determination of a new trial, 
because of a statute requiring appeals to be taken 
within a designated time after rendition of judg¬ 
ment, and a new trial is afterward granted by the 
trial court, although the appeal will be dismissed, ap¬ 
pellant will be entitled to costs of appeal,46 and that 
where defendant who had appealed from a default 
judgment complied with the condition required by 
the trial court and had the judgment vacated and 
his appeal was dismissed, plaintiff did not thereby 
become entitled to the costs deposited by defendant 
on taking the appeal as required by statute.47 It has 
also been held that costs may be refused where no 
motion for dismissal was made;48 where the in¬ 
tricate nature of an interlocutory decree appealed 
from naturally leads to an appeal,-46 where the dis¬ 
missal is based on defects of procedure which arose 
from a stipulation of the parties,-5® where the ap¬ 
peal is dismissed on the principle de mimmis non 


curat lex,51 or because taken without legal authori¬ 
ty,52 and in certain other cases of dismissaL®^ 

b. Moot Questions 

In some cases, where a controversy has become moot 
and the appeal Is dismissed, no costs will be allowed, in 
other cases, the appellant has been held liable for the 
costs, and in still others he has been held entitled to his 
costs. 

In some cases, it is held that, ordinarily where an 
appeal or writ of error is dismissed because the 
questions involved have become moot, no costs will 
be allowed, but each party must pay his own costs.54 
So, it has been held that no costs will be allowed 
where every material controversy presented by the 
record has been settled by the parties,56 and that, 
where a controversy on an appeal is terminated by 
respondent without appellant’s consent, each party 
will pay his own costs on dismissal.® 6 It has also 
been held that after a settlement of the entire con¬ 
troversy, and the consequent dismissal of the writ 
of error and cross writ, the costs will be taxed 
equally against the parties,57 and that, on appeal 
from an order vacating a default against defendant, 
where defendant’s afiSdavit to dismiss showed that 
the controversy was settled, and it appeared that 
the court had abused its discretion in vacating the 


controversy—^Turner v. Putnam, 81 
Me 567—Sweetser v. Kenney, 31 Me. 
288 . 

m MassaoliTisettB 

(1) It was held In an early case 
that if a writ of error Is quashed 
costs are not allowed defendant in 
error, costs are only aUowed on af- 
flrmauce—Jarvis v. Blanchard, 6 
Mass 4 

(2) Supreme Judicial court may 
•dismiss appeal from final decree aft¬ 
er rescript with costs or with double 
costs and' double interest, since, al¬ 
though on dismissal of appeal the 
•eailier decree after rescript stands 
unchanged, a supplemental decree 
may be entered in trial court order¬ 
ing payment of additional costs and 
interest proylded for by later re¬ 
script.—Canlli V. Hersey, 20 N.B2d 
492. 

'j 

44. Ala—^Hhodes v. Sewell, 109 So. 

179, 21 Ala.App. 441. 

Pla—Dodd Dumber & Timber Co v. 
Krusen Land & Timber Co., 141 So. 
117, 106* Fla. 196. 

45ki Tex.—^Burch v. Burch, Clv.App., 
28 S.W. 828—^Llano Impr, etc, Co. 
V WTute, 28 S.W. 594, 6 Tex.Civ. 
App. 110. 

40. Cal—^Blackburn v. Abila, 89 P. 
797, 106 Cal. 378 

-W. IT.Y.—^Rosen v., Werle, 152 NT. 
S 992. 

48. U.S.—Pacific Mut. Life Ins. Co. 


of California v. Andrews, C.CA. 
Iowa, 73 F.2d 839. 

Mich—^Port Huron First Nat. Bank 
V. Mellen, 8 NW. 80, 45 Mich 413 
N.T —Williams v. Fitch, 16 Barb 
654 

49. Mloh—Patterson v. Hopkins, 23 
Mich 541. 

60. Mich—^Harris v. Sweetland, 11 
N.W. 830, 48 Mich. 110. 

51. N.B—Woodward v. Fredericton, 
27 N.B. 211. 

62, Masa—Bergen v. Jones, 4 Mete. 
871. 

53. Or—^Prouty v. Burroughs, 164 
P. 187, 83 Or 660. 

FaULure to pxoduoe prepoadevanoe of 
evidence 

Where suit is dismissed on appeal 
by defendant for failure of plain¬ 
tiff to produce preponderance of evi¬ 
dence, dismissal should he without 
costs or disbursements to either par¬ 
ty—Prouty V. Burroughs, supreu 
On abatement of action involving 
validity of a court, by enactment of 
statute pendmg appeal, both parties 
wiU pay their own costs on appeal, 
hut Judgment as to costs in lower 
court will stand as entered—Coffey 
V. Rader, 110 S,B. 106, 182 Na 689. 

54. ,Mich.—^Herbert v. Howard, 267 

N.W. 814, 276 Mich. 169—Ideal 

Furnace Co. v. International Mold- 
ers' Union of North Aja^enca^ 
169 N.W. 946, 204 Mich. 811. 
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N.M—^First Nat .Bank v, Noce, 249 
P 107, 31 NM. 691 
S.D—Christiansen v. Prudential Life 
Ins. Co. of America, 284 N.W 487. 
Tex.—^Texas Liquor Control Board v 
Warfield, Civ.App, 123 S.W.2d 979 
—^McAfee v. Staerker, Civ App, 116 
SW.2d 789—Walker v. Hopping, 
Civ App, 226 S.W. 146. 

Va—^Ficklen v, City of Danville, 131 
SB 689, 146 Va. 426, rehearing de- 
med 132 SB. 705, 146 Va 426— 
Wallerstem v. Brander, 118 SB 
224, 136 Va. 543. 

Repeal of ordinance 
Where appeal by plaintiffs, in suit 
to enjoin violation of zoning ordi¬ 
nance, was dismissed on ground that 
ordinance had been repealed, none of 
parties to suit were entitled to costs. 
—City of New Orleans v. Lakowsky, 
103 So. 613, 168 La. 70. 

Death of appellant 
Where appeal, by rWson of death 
of appellant, presents only a moot 
question, costs will not be awarded 
either party on dismissal —^Brans- 
come V. Cunduff, 96 SB. 770, 123 Va, 
352. 

55. ITS.—Buck’s Stove, etc., Co. v. 
American Federation of Labor, D. 
a, 31 set. 472, 219 US 681, 55 L. 
Bd 345. 

50. Or.—^Moores v. Moores, 59 P. 
327, 36 Or. 261. 

57. Fla,—^Palm Beach Tire Co. v. 
Sun Oil Co.. 166 So. 764, 115 Fla. 
621. 
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judgment, the costs of appeal would be divided 
equally.ss jn some cases, however, where the con¬ 
troversy has became moot and the appeal dismissed 
for that reason, appellant has been held liable for 
the costs.59 So, under a court rule providing that 
costs shall be allowed to appellee, unless otherwise 
agreed by the parties, where the appeal is dismiss¬ 
ed, except for want of jurisdiction, appellant will 
be liable for costs on dismissal of a cause which 
became moot after an appeal was taken. Like¬ 
wise, where the identical question involved in a 
writ of error has been decided on another writ of 
error between the same parties, on dismissal of the 
second writ the costs may be taxed against plaintiff 
in error.®^ On the other hand, under particular 
circumstances, appellant has been held entitled to 
costs, on dismissal of an appeal on the ground that 
the controversy has become moot,®^ as where the 
exact relief sought by appellant was granted by a 
decision on another appeal by other defendants ®® 
So, under a statute giving the court discretion as 
to the award of costs where the appeal is disposed 
of other than by affirmance or reversal, it has been 
held that appellee's action in terminating the con¬ 
troversy pending appeal, rendered him liable for 
costs.®^ 

Ordinarily, where an appeal is dismissed on the 


ground that the subject matter of the suit has ceas¬ 
ed to exist, the costs of the appeal will be taxed 
against appellant; but the circumstances may war¬ 
rant the taxation of costs against appellee.®® 

§ 314. - For Failure to Prosecute 

On dismissal of an appeal or writ of error for want 
of prosecution the appellant or plaintiff in error must 
ordinarily pay the costs; but it has also been held that in 
such case no costs will be allowed. 

i 

As a general rule, if the appeal or writ of error 
is dismissed for want of prosecution appellant or 
plaintiff in error must pay the costs,®® although in 
some jurisdictions or under particular circumstanc¬ 
es no costs will be allowed.®'^ 

On abatement of a suit pending an appeal from 
a judgment of interdiction, the appellant interdict 
dies, the suit abates, and the appeal must be dis¬ 
missed and each party must pay his own costs ®® 

In Massachusetts, it has been held that, if appel¬ 
lant is the original plaintiff and enters his appeal 
but fails to prosecute it, the court will enter judg¬ 
ment for appellee for costs of both courts; but if 
appellant is the original defendant he will be de¬ 
faulted on failing to prosecute his appeal after 
entering it, and plaintiff will have judgment ac- 


68. CaL—Wilson v Chesley, 188 P 
958, 28 CalApp. 630. 

69. Minn —Ridgway v. Mirkovich, 
266 NW 521, 192 Minn. 618 

Neb—^Barnes v. Barker, 202 N.W 
432, 113 Neb 119 

Pa—^Appeal of Shelter, 188 A, 112, 
325 Pa 48. 

Tex.—Whitesides v. Wood, Civ.App, 
210 SW 333. 

Test of deoiedoxL 

On dismissal of appeal because 
question had become moot, costs will 
not be assessed agrainst appellee, he 
not bein^: responsible for perfecting 
appeal, which should be the test, al- 
thougrh the proceeding: in which order 
appealed from was ‘issued was with¬ 
out merit—^Robinson v. Theis. Tex 
Civ.App., 252 S W. 249. 

Settlement 

Where by reason of settlement 
questions involved in appeal from 
Injunction order have become moot, 
costs must be assessed against ap¬ 
pellant in sustaining motion to dis¬ 
miss—Clark V. Fairbanks, La., 249 
P. 431, 161 C.C.A 406. 

Wheve note Is paid pending appeal 

from refusal to enjoin enforcement 
of confessed judgment thereon, costs 
on dismissal of appeal will be as¬ 
sessed against appellant—^Horne v. 
People's Finance & Thrift Co., 7 S 
W.2d 40, 167 Tenn. 168. 


Dismissal below pending appeal 

Where defendants general de¬ 
murrer was overruled and supreme 
couit had acquired jurisdiction on 
Its bill of exceptions, and where 
plaintiff then dismissed below, de¬ 
fendant’s petition for judgment 
against plaintiff for costs advanced 
in supreme court will be denied, as 
petition for costs will be considered 
as motion to dismiss bill of excep¬ 
tions —^Atlanta & W P R Co v Go- 
hghtly, 97 S B. 51$, 148 Ga. 682. 

80. XT S —^Atlantic Coast Line R Co. 

V Wells, CCAPla, 64 F 2d 633. 

81- Gg.—Akerman v Cartersville, 45 

SB 726, 119 Ga 27. 

82. Circumstances Justifying award 
to appellant 

(1) Taxpayers, in suit to enjoin 
issuance of city bonds, were entitled 
to recover costs on their appeal, 
where such appeal was dismissed be¬ 
cause question became moot when 
city submitted it to voters after 
case was docketed in appellate court 
—^Ficklen v. City of Danville, 132 S. 
B. 706, 146 Va. 426, denying rehear¬ 
ing 131 S.B. 689, 146 Va 426. 

(2) Appellee, on whose motion ap¬ 
peal was dismissed as involving ques¬ 
tion rendered moot by appellee’s act, 
must pay all costs —^Baldwin v 
Chesapeake & Potomac Telephone Co 
of Baltimore City, 144 A. 703, 156 Md 
552. 


63- Cal—^In re Murphey's Estate, 62 
P2d 874, 7 Cal 2d 712. 

84. Ind —Ogbom v, Newcastle, 98 N. 
B 869, 178 Ind. 161. 

65. Tex—Koy v. Schneider, Civ 
App, 226 SW 188 

Glrcnmstance Justifying costs against 
appellee 

The court of civil appeals on dis¬ 
missal of appeal following receipt of 
supreme court's answer to certified 
questions, on ground that subject 
matter has ceased to exist, will tax 
costs against appellee, where su¬ 
preme court's answer to certified 
questions showed that judgrment of 
lower court should have been for ap¬ 
pellant—^Koy V. Schneider, supra 

83. La,—^Ford v. Cohen, App., 187 
So. 830 

16 C J p 247 note 10. 

Abandonment of appeol 
Where no appearance was made In 
the cause by appellant In behalf of 
his perfected appeal, a conclusive 
presumption arose that appeal was 
abandoned and appeal would be dis¬ 
missed at appellant’s cost.—^Ford v. 
Cohen, supra. 

87- NT—^Russell v. Stieglits, '8 N. 
rS2d 284, 264 AppDiv. 681—Left- 
wich v. Clinton, 4 Lans 176. 

63. La—In re Jones, 41 So. 431, 117 
La. 106. 
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cording to the justice of his case, without regard to 
the judgment below.®* 

§ 315. -For Want of Jurisdiction 

Some decisions have held that» where an appeal fe 
dismissed for want of jurisdiction^ no costs are allow¬ 
able, while others hold the contrary. 

There is a conflict of authority as to the power 
to award costs on dismissal of an appeal because 
the court for any reason is without jurisdiction 
thereof. In many decisions it is held that no costs 
can be awarded*^® where the want of jurisdiction is 
apparent on the face of the record and it has 
been held that this is so, although want of juris¬ 
diction was caused by the default of appellant.'^^ 
On the other hand, many decisions, some based on 


special statutory provisions, hold that costs are al¬ 
lowable and even in jurisdictions where the 
rule prevails that costs cannot be awarded on dis¬ 
missal for want of jurisdiction, it is held that costs 
in the appellate court which are incident to the 
motion to dismiss are allowable and it has been 
held that, where a wnt of error is dismissed for 
want of jurisdiction, and defendant in error is de¬ 
fendant below, he is entitled to costs.^s 

§ 316. -—• On Motion of Respondent 

Where an appeal is dismissed on motion of the re¬ 
spondent, he IS ordinarily entitled to his costs. 

Where an appeal is dismissed on motion of re¬ 
spondent, he is entitled to his costs.76 It has been 


69. Mass-Campbell v. Howard. 6 
Mass. 876. 

TO. WVa—^Bico V. Boothsville Tel 
Co, 69 S.E 501, 62 W.Va. 521, 125 
Am St Rep. 986, 13 Ann Cas 1046. 

15 C J. p 248 note 16. 

Xn AxkaaLsas 

(1) It has been held that, where 
the circuit court dismissed an appeal 
from the probate court for want of 
jurisdiction, it was error to render 
judgment for costs of the proceed¬ 
ing.—Tharp v. Barnett, 124 S.W. 
1027. 93 Ark. 263. 

(2) But it has also been held that 
one appealing from a judgment of 
the circuit court rendered on appeal 
from the count? court is entitled to 
the costs of appeal where the ap¬ 
pellate court dismisses the cause be¬ 
cause the county court was without 
jurisdiction.—^Price v. Madison Coun¬ 
ty Bank, 118 S.W. 706, 90 Ark. 196. 

71. U.S—^Hornthall v. Keary, Miss., 
9 Wall. 660, 19 LEd 660. 

Conn—Sisk v. Meagher. 74 A. 880, 82 
Conn. 483. 

15 C J p 248 note 18. 

72. Wis.—^Pratt V. Brown, 4 Wis. 
188. 

73. Tenn—Dalton v. Dean, 117 S.W. 
2d 973, 22 TenmApp. 56. 

Tex.—^Lmn Motor Co. v. Sabine De¬ 
velopment Co., dv.App., 127 SW. 
2d 502. 

15 C.J p 248 note 19 
Costs taxable against appellant or 
plalntur In error 

(1) Appellant or plaintiff In error 
is liable for costs where the cause 
IS dismissed for want of jurisdic¬ 
tion.—Work V, Mallory, 26 Miss. 172 
Contra Green v, Whiting, 9 Miss. 679. 

(2) Where no final judgment on 
the merits of the cause in an action 
at law appears in the transcript of 
the record brought to the supreme 
court on writ of error to such a 
judgment, the writ of error will be 

20 OJr.S.-36 


dismissed at the cost of plaintiff m 
error.—Jones v. Tyler, 61 So. 283, 68 
Fla. 290 

(3) The court of appeals did not 
have jurisdiction of an attempted 
appeal in error from a purported 
final judgment for plaintiff in ab¬ 
sence of a minute entry setting 
aside a default judgment theretofore 
entered against plaintiff, and of a 
minute entry showing the action of 
the trial court on motion for new 
trial, rendering final judgment, and 
granting an appeal, although bill of 
exceptions showed that case was 
tried on Its merits, and attempted 
appeal was subject to dismissal with 
costs against plaintiff in error — 
Dalton V Dean, Tenn App, 117 S W. 
2d 973. 

(4) Dismissal of appeal by plam- 
tiff from invalid judgment for de¬ 
fendant was at cost of plaintiff, 
where plaintiff had prosecuted the ac¬ 
tion in county court and amount m 
controversy exceeded county court’s 
jurisdiction —Linn Motor Co, v. Sa¬ 
bine Development Co., Tex Civ App, 
127 SW.2d 502. 

Costs taxable against appeUee 

(1) Persons objecting to court’s ju- 
risd],ction to act on irrigation district 
commissioners* report and petition 
should not be taxed with costs on 
dismissal of their appeal from order 
overruling objections, where record 
was filed long before expiration of 
statutory time therefor by irrigation 
district, which paid docket fee, but 
such costs should be paid by district. 
—In re Greybull Valley Irr. Dist, 71 

‘ P,2d 801, 62 Wyo 168. 

(2) Where jurisdiction of supreme 
■ court was raised approximately four¬ 
teen months after bill of exceptions 
was filed and motion to dismiss case 

L was not made until printed record 
L and plaintiff’s first briefs were filed, 
r in dismissing appeal for lack of ju- 
I nsdiction appellant should be al- 
L lowed costs of motion, including 
i prmting of record and bnefs.— 


O’Mara v Kolowich, 204 NW. 749, 
231 Mich. 634. 

Appoxtioxunent 

(1) The court may, on equitable 
considerations, divide the costs — 
Bellman v. Poe, 88 A, 131, 120 Md 
444 

(2) Where both appellant and ap¬ 
pellee were responsible for trial 
court’s failure to enter final appeala¬ 
ble judgment, requiring dismissal of 
appeal, costs of appeal were equally 
divided —Hill v. Lester, Tex.Civ.App , 
69 S W2d 474. 

X^imltatioxL of rule 

Where all the parties were ig¬ 
norant at the time of the rendition 
of the judgrment of the actual dis¬ 
qualification of the judge because of 
his distant relationship to one of the 
parties, a dismissal of an appeal 
from the judgment will be without 
costs—^Elmira Realty Co. v. Gibson, 
92 N.TS 913, 103 App.Div. 140 
Tb, Tninols 

(1) Appellant has been held liable 
for costs where the appeal is dis¬ 
missed for want of jurisdiction — 
Chicago Portrait Co. v. Chicago 
Crayon Co.. 76 N.E. 473, 217 Ill. 200’. 
reversing 118 Ill App 98^—^Le Moyne 
V. Harding, 23 N.E 416, 132 Dl. 78— 
Bangs V. Brown, 110 Ill. 96, 

(2) But It has also been held that, 
where a writ of error is dismissed 
by the supreme court, on the court’s 
own motion, for want of jurisdiction, 
each party must pay his own coats.— 
Meeks v Leach, 91 lU 223 

74. US —^Bradstreet Co. v. Higgins, 
Mo, 5 S.Ct. 880, 114 US. 262. 29 
L.Bd. 176. 

15 CJ. p 248 note 20. 

75. U S.—^Winchester v. Jackson, 3 
Cranch 514, 2 L Ed. 616. 

76. Wash—In re Seattle, 82 P. 740, 
40 Wash 460 

16 C.J P 248 note 22. 
ror want of juxlsdietlon 

When respondent is brought Into 
supreme court by appellant, and ap- 
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held, however, that, where appellant moves to dis¬ 
miss his appeal, respondent may not thereafter move 
to dismiss the appeal and recover costs, and it 
makes no difference that his motion asks to have 
the judgment below afErmedJ^ Where a former 
motion by appellee to dismiss an appeal was with¬ 
drawn by stipulation, the costs of printing the rec¬ 
ord and brief, incurred after such withdrawal, and 
before filing a second motion for dismissal on the 
same ground, will be awarded to defendants on 
granting the motion. On the other hand where, 
after appellee’s motion to dismiss the appeal, ap¬ 
pellant filed a supplementary record, the absence of 
which gave grounds for appellee’s motion, the costs 
of the motion must be paid by appellant'^® 

§ 317. -On Motion of Appellant or Plain¬ 

tiff in Error 

Subject to some exceptions or qualifications, an ap¬ 
pellant or plaintiff in error who dismisses his appeal 
or writ of error must pay the costs of appeal. 

Ordinarily, where appellant or plaintiff in ferror 
dismisses an appeal or writ of error, he must pay 
costs of appeal.^® It has been held in some juris¬ 
dictions that appellant, if he desires to dismiss, may 
on application of the supreme court have the appeal 
dismissed without costs, provided no costs in the 
prosecution of the appeal have been incurred by 
respondent, and provided no rights of respondent 
have been affected by the dismissal.It has also 
been held that on dismissing an appeal which com¬ 
plainant had ordered discontinued, but which de¬ 
fendant’s attorney sought to keep alive long enough 
to secure his fees, costs should be denied.82 Where 
a new trial is granted in case plaintiff fails to remit 


a part of his recovery within a specified time, and 
defendant perfects his exceptions within the statu¬ 
tory period, the trial justice may permit the dis¬ 
continuance of the appellate proceedings and direct 
that the payment of the costs of the exceptions be 

returned to defendant.^^ 

§ 318. - On Abatement of Appeal 

^ A Judgment abating an appeal rendered on a plea In 
abatement entitles the pleader to costs; but, where plain¬ 
tiff's motion for permission to plead in abatement of the 
appeal was denied and the court dismissed the appeal, no 
costs are allowed. 

A judgment abating an appeal rendered on a 
plea in abatement is a determination of an issue 
m favor of the pleader, and disposes of a pend¬ 
ing cause, and makes the pleader the prevailing 
party and entitled to costs but, where plaintiff’s 
motion to be permitted to plead in abatement of 
the appeal was not allowed and the court dismissed 
the appeal ex officio, no costs can be allowed.85 

§ 319. On Reversal in Part and Affirmance 
in Part 

In some Jurisdictions, on reversal m part and af¬ 
firmance in part, costs of appeal have been awarded to 
the appellant. In other jurisdictions the costs are ap¬ 
portioned, and In others each party must pay his own 
costs if appellee prevails as to the most important mat¬ 
ters in controversy. Under some statutes the award of 
costs on partial reversal is within the court's discretion. 
Costs in lower court are taxable against appellee on 
partial reversal. 

The rules governing costs of appeal in case the 
judgment is affirmed in part and reversed in part 
are not uniform. In a number of jurisdictions the 
rule seems to be that appellant is entitled to costs 
of appeal ,85 but in some jurisdictions costs may 


peal Is dismissed on respondent’s 
motion for lack of jurisdiction to 
hear appeal on merits, respondent is 
"prevailing i>arty,” and entitled to 
costs.—^Portland & O. C. Ry. Co. v. 
Doyle, 168 P. 291, 86 Or 206, deny¬ 
ing motion to recall mandate 167 P. 
270, 86 Or. 206. 

7f. Wash—^Bleakley v. Wilcox, 94 
P 903, 49 Wash 164, 166. 

78. Mich —^MacGregor v. Martin, 
218 NW. 124, 238 Mich 186. 

79. Ky.—^Estes v Bowman Bros, 
206 S.W 304, 182 Ky 172. 

80. Minn —^Rldgway v. Mirkovich, 
256 NW 521, 192 Minn. 618 

Tex —^Magnolia Petroleum Co v 
Blankenship, Civ App, 70 S.W.2d 
258. 

16 C J p 249 note 27. 

81. yVash—In re Seattle, 82 P. 740, 
40 Wash 450 

88. Mich —^Lapham v. Ijapham, 40 
Mich. 627. 


83. R.I—^Barker v. Barker Artesian 
Well Co, 121 A. 117, 46 R.L 297. 

84. Conn.—Sisk v Meagher, 74 A 
880, 82 Conn 488. 

85. Conn.—Strong v. Meacham, 1 
Boot 526. 

88. Cal.—Kling V. Gustason, 284 P. 
1065. 108 Cal App 575, denying re¬ 
call of remittitur 281 P. 407, 101 
Cal.App 58 

Ky—Casebolt v. Hall, 197 SW. 839, 
177 Ky 394 

N J —Cohn V Plass, 100 A 327, modi¬ 
fying remittitur 95 A 1011, 86 N 
JBq 163 

S.C —Home Building & Doan Ass’n of 
Spartanburg v Cohen, 188 S B. 775, 
179 SC 169 

Wash.—Oberleitner v. Moore, 192 P 
904, 112 Wash 692 
15 C.J p 249 note 33. 

Prevailing party 

Appellant, as the prevailing or suc¬ 
cessful party, is entitled to costs of 
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appeal, where the judgment is re¬ 
versed in part and affirmed in part 
Hawaii—Christian v. Waialua Agri¬ 
cultural Co, 32 Hawaii 30. 

Miss—Avpry v Collins, 168 So. 662, 
171 Miss 636, overruling motion 
157 So 695, 171 Miss 636—u^tna 
Life Ins Co v Thomas, 146 So. 
134, 166 Miss 58, overruling sug¬ 
gestion of error 144 So. 60, 166 
Miss 53 

S C —Gathings v Great Atlantic A 
Pacific Tea Co., 170 SB. 153, 170 
SC. 219. 

Where error Is called to attention 
of trial court by appellant's motion 
for new trial and judgment is re¬ 
versed in part, appellee must pay 
costs—^Burrows v. Nacogdoches Nat 
Farm Loan Ass'n, Tex.Civ.App, 7 S 
W.2d 172, error dismissed. 

Nature of partial relief 
Where defendants sought to have 
their cases consolidated for trial in 
lower court but motion was domed, 
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be divided In other jurisdictions, if an appel¬ 
lant is substantially successful, he is entitled to the 
costs of appeal,88 and if the appellee substantially 
prevails he will be entitled to costs of appeal ,88 
while in still other j’urisdictions each party must pay 
his own costis if the appellee prevails in relation to 


the most important matters in controversy.^® 

In many jurisdictions, however, the costs on af¬ 
firmance m part and reversal in part, are solely in 
the discretion of the court.®^ Thus each party has 
been required to pay his own costs of appeal® 8 or 
one half of the costs of the appeal, 88 or one party 


and on appeal all of defendants' as¬ 
signments of error, except as to re¬ 
fusal to consolidate cases, were over¬ 
ruled and case was remanded, with 
instructions that cases be consolidat¬ 
ed, relief obtajned by defendants on 
appeal entitled them to recover 
costs —[Richmond Machinery Co. v. 
Bennett, 232 P 1082, 48 Nev. 286. 

On reversal of part of order retak¬ 
ing* costs after judgment exceedmg 
one hundred dollars, appellant may 
recover costs of appeal.—^Feenaughty 
Machinery Co. v. Turner, 267 P- 38, 
44 Idaho 368. 
m federal courts 

(1) It has been held that the clerk 
properly directed payment of costs 
by defendant in error after partial 
reversal—St. Louis & S. F. R. Co. 
V. Spiller, Mo, 48 S.Ct. 96, 275 US 
156, 72 L.Fd. 214, denying motion 47 
S.Ct 636,-274 U.S 304. 71 LEd 1060, 
affirmed In part and reversed m part, 
CC.A, Spiller v. St. Louis & S. F. 
R. Co., 14 F.2d 284, reversing, BC., 
North American Co. v. St Louis S 
F. R. Co., 288 P. 612, and certio¬ 
rari granted St Louis S F R. Co v. 
Spiller, 47 SCt 111, 278 U.S. 680, 71 
L Ed. 837. 

(2) But it also has been held that 
plaintiff In patent Infringement suit 
wherein lower court found all claims 
involved were valid and Infrmged 
was entitled to costs on defendant’s 
appeal, where appellate court also 
found all clauns valid, hut reversed 
decree as to one claim found not to 
be infringed.—^United Chromium v. 
International Silver Co., CC.A.Comi, 
60 F2d 913, modifying, D.C, 63 F. 
2d 390, and certiorari demed Inter¬ 
national Silver Co. v. United Cromi- 
um, 58 S.Ct. 819, 288 U.S. 600, 77 L 
Ed 976. 

87. Ala,—Pitts V. Walker, 108 So. 

850, 212 Ala. 6^5. 

Tex —^Pirst Nat. Bank v. Rush, Com. 

App, 249 S.W, 183, granting mo¬ 
tion to retax costs 246 S.W. 349. 

16 C.J. p 249 note 34. 

Ohroiuids of apportfonmant 

(1) Costs on appeal will be appor¬ 
tioned equally, where about equal 
portions of testimony supporting 
Judgment reversing in part and af¬ 
firming in part are brought up — 
Zahos V. Loescher, 248 P. 288, 78 Cal. 
App 145. 

t2) Where supreme court, on ap¬ 
peal from two Judgments, reversed 
one and affirmed the other, the costs 
of appeal should be apportioned be¬ 
tween the parties in as equitable a 


manner as seems practicable—^De 
Leon V Pacific Mut. Ins Co of Cali¬ 
fornia, 199 P 789, 186 Cal 488. 

(3) Where, on appeal in suit by 
contractors to foreclose three liens 
for improvements made on a build¬ 
ing, two of the liens were held valid 
and one Invalid, the costs of appeal 
will be prorated among them — 
Perazzi v Doe Estates Co, 181 P. 
398, 40 Cal App 617. 

(4) Where defendant In wrongful 
death action unsuccessfully appeal¬ 
ed from judgment for plaintiff and 
plamtiff unsuccessfully cross ap¬ 
pealed from denial of new trial be¬ 
cause of madequacy of verdict, costs 
of transcript were divided between 
both parties equally.—Asumendi v. 
Ferguson, 65 P.2d 713. 57 Idaho 450. 

(6) Case involving partnership set¬ 
tlement in which appellant secured 
reversal on two small items was held 
one in which costs should be ap¬ 
portioned on appeaL—Barry v. Wing¬ 
field, Miss, 126 So. 842. 

Xn absenoe of statute for taxing 
costs on appeal an equitable appo]> 
tionment of costs, one half to each 
party, should be made where Judg¬ 
ment against appellant was reversed 
as to his main contention, but af¬ 
firmed as to an incidental matter.—J, 
I. Case Threshing Mach. Cow v 
Manes, Tex.Com App., 254 S.W. 929, 
reversing Memes v. J. I Case Thresh¬ 
ing Mach. Co., Civ.App, 241 S.W. 
767—^Hake v. Dilworth, Civ.App., 96 
S.W.2d 121, error dismissed. 

83, Mont.—Schwab v. Peterson, 260 
P 711, 80 Mont. 314. 

Va.—^Riddick v. Kong, 128 S.E. 462, 
142 Va. 350—^Roanoke Waterworks 
Co. V. Commonwealth, 124 SB. 663, 
140 Va. 144—^Big Vein Pocahontas 
Co. V Browning, 120 SB. 247, 137 
Va. 84. 

89. Va,—^Dunlop v. McGehee’s Bx’r, 
124 S.B. 199, 139 Va.. 643. 

15 C.J. p 249 note 36. 

Payable out of corporate assets 
In minority stockholders* action 
against corporation, where injunction 
stopping the company’s business is 
dissolved on appeal, but Jurisdiction 
of the case is retained by the court, 
80 that minority stockholders can 
apply for relief, if necessary, the 
costs on appeal will be taxed against 
the corporation and paid out of its 
assets.—South Norfolk Land Co. v. 
Tebault, 98 S.B. 679, 124 Va. 667. 

90. Mich.—^Bugbee v. Fowle, 269 N. 
W. 670. 277 Mlcb. 486. 

15 C.J. p 249 note 37. 
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91. Ind—^Lesh v. Johnston Furni¬ 
ture Co, 14 N B 2d 537, denying 
motion 13 N.E2d 708. 

15 C J. p 249 note 38. 

What constitutes affinnaoDLoe in part 
and reversal in part 
A mandate reversing judgment for 
defendant and directing entry ol 
judgment on pleadings for three hun¬ 
dred dollars defendant’s admitted lia¬ 
bility amounted to an affirmance in 
part and a reversal in part and vest¬ 
ed supreme court with discretion in 
allocation of costs.—^Lesh v- John¬ 
ston Furniture Co., supra, 
dreumstanoes Jnstil^ing award 
against appellant 

(1) Where Judgment in mortga¬ 
gor’s redemption suit entitlmg pur¬ 
chaser at foreclosure sale, who was 
appellee, to recover price was af¬ 
firmed but was reversed in so fkr 
as it awarded surplus to mortgagee’s 
original assignee instead of appellant 
who was a subsequent assignee of 
mortgagee^ costs were not taxed 
against appellee who was allowed no 
interest for the years he was out the 
use of his money, but should be 
taxed against appellant.—Stevens v 
Whaley, 181 So. 778, 236 Ala. 276. 

(2) Seller appealing from adverse 
Judgment in action for damages for 
wrongrful repossession of radio was 
required to pay costs of appeal, al¬ 
though Judgment appealed flrom was 
annulled as to i>art of damages.— 
Thomas v. Philip Werlein, Limited, 
158 So 635, 181 La. 104. 

(3) In suit to set asida sheriff’s 
sale of oil lease and improvements 
on foreclosure of mortgage, when 
Judgment for defendants is affirmed 
except as to automobile and horse 
and saddle, costs of appeal will be 
taxed against api>ellant.—Choate Oil 
Corporation v. Glassell, 96 So. 543, 
153 La. 715. 

(4) Costs on appeal were charged 
against appealing complainants in 
action under Declaratory Judgments 
Law, although their prayer was 
granted in part, where defendants’ 
misconduct was not charged.—^Er¬ 
win Billiard Parlor v. Buckner, 300 
SW. 665, 156 Tenn. 278. 

98. Ill —Warshawsky & Co. v. A. 
Warshawsky Sc Co„ 267 llLApp. 
571. 

15 C.J. p 250 note 89 

33. Ala.—^Dothan Grocery, Cp. v. 

Dowlmg, 85 So. 498, 204 Ala. ZUi 
Ky—Oster’s Bx’t v. Ohlman, SIS S- 
W. 187, 187 Ky. 341—Becjkh&m V. 
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has been required to pay a larg^er proportion of the 
costs than the other, while in other cases, even m 
the same jurisdictions, the appellee has been requir¬ 
ed to pay costs.95 

Again it has been held that appellant may be re¬ 
quired to pay costs where all the main questions are 
decided against him,96 or where the partial reversal 
inured to appellee's benefit,®'^ that, where a judg¬ 
ment for costs IS reversed, but the principal judg¬ 
ment is affirmed, appellant is not entitled to the costs 
of appeal,that, where a party appeals from two 
orders in the same cause, one of which is affirmed 
and the other reversed, he will be entitled only to 
the costs of the appeal in which he succeeded 
that in a petition by the receiver of an insolvent 
bank operated by a partnership to recover assets, 
a ’ partner prevailing in part on appeal will not 
be awarded costs which would have to be paid out 
of the fund being conserved for his creditors;^ 
and that, on appeal from decrees on a bill and on 
a cross bill by an intervening complainant, to en¬ 
force mechanics' hens, where the decree on the 
bill IS affirmed, and the decree on the cross bill is 
reversed, appellant must pay the costs of the appeal 
from the decree on the original bill,2 and cross 


complainant must pay the costs on the appeal from 
the decree on the cross bill. 2 So it has been held 
that a plaintiff in error, failing to justify his ap¬ 
peal, must pay all costs incident to the appeal, ex¬ 
cept such as were separately and independently 
caused by the appeal of his coplaintiff in error.4 

Costs made in lower court. Where a judgment 
or decree is reversed in part, appellee may be re¬ 
quired. to pay the costs in the lower court.5 

§ 320. — Reversal as to One Appellant 
and Affirmance as to Another Ap¬ 
pellant 

Where a Judgment fs reversed as to one or more ap¬ 
pellants and affirmed as to the others, the successful ap¬ 
pellant IS generally entitled to costs, hut In some cases 
the costs have been divided, and in others no costs have 
been allowed. 

By reason of the lack of uniformity in the deci¬ 
sions, no general rule can be formulated as to the 
right to costs where a judgment or decree is re¬ 
versed as to one or more of the appellants or plain¬ 
tiffs in error and affirmed as to one or more of 
them. Ordinarily the successful appellants have 
been held entitled to their costs, and the unsuccess¬ 
ful appellants, or the appellee, or both, liable;® 


Slayden, 107 SW. 324, 32 KyX. 
944, 1348. 

Xn niinoifl It Is held that It is 
within the discretion of the court to. 
divide costs on partial reversal, but 
that, where the reversal is merely 
to correct the form of the judgement 
and the judgment is otherwise af¬ 
firmed, there is no merit m taxing 
costs against appellee.—^Moore v. 
People, 108 111 484. 

94- Ala.—^Missouri State Life Ins 
Co. v. Finn, 146 So, 141, 225 Ala. 
672 

Ill —Taylor v. Scott, 178 lll.App 
487. 

05k Wis—Sherry v. Schraage, 4 N. 

W. 117, 48 Wis 93. 

15 C J. p 250 note 42. 

Jn Lonislsma 

(DA plaintiff who suffers re¬ 
versal of any part of judgment ap¬ 
pealed from must pay costs —Sparks 
V. Long Bell Lumber Co., App, 176 
So 134. 

(2) So on appeal, by defendant ac¬ 
commodation maker of note, whose 
contention of want of consideration 
was not sustained, but who pre¬ 
vailed as to nonliability for attorney 
fees, plaintiff should pay costs of 
appeal—William I>. Seymour & Co 
V. Castell. 107 So. 143, 160 La. 871 

(8) But, where plaintiff was per¬ 
mitted to prosecute the suit under 
the Pauper Act, be is relieved from 


liability for costs, and defendant, as 
against whom the judgment is af¬ 
firmed, must pay the costs in con¬ 
nection with the suit agrainst such 
defendant.—Sparks v. Long Bell 
Lumber Co., supra. 

96. Ala —Saltmarsh v. Smith, 82 
Ala. 404 

Ind.—^Lesh v. Johnston Furniture 
Co„ 14 N E 2d 637, denying motion 
18 NB.2d 708. 

97. Ark —McCauley v. Arkansas 
Rice Growers’ Co-op Ass’n, 287 
S W. 419, 171 Ark 1156 

98. Or.—School Dist No. 80 of Clat¬ 
sop County V. Alameda Const Co, 
169 P 788, 87 Or 132, affirming or¬ 
der on proceeding for taxation of 
costs 169 P 607, 87 Or 182 

99. NT—^Begiebing v. Jagerhuber, 
162 NT.S 783, 167 App Div 679. 

1. Mich—Comstock v. Horton, 209 
NW. 179, 236 Mich 282 

2. Ill —Fntzsch V. Pritikin, 178 Ill 
App. 645. 

3. Ill—^Fntzsch v. Pritikin, supra. 

4- Tex,—^Moody-Seagraves Ranch v. 
Brown, Civ App., 69 S.W.2d 840. 
error refused. 

5. La,—^Thomas v, Philip Werlein, 
Limited, 158 So 685, 181 La. 104. 

16 C.J, p 260 note 47. 

ClrcTunstazLoes Justifying taxation 
against appellee 

In suit to restrain defendant from 
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continuing to cut timber under parol 
contract, in which suit defendant set 
up a reconventional demand, where 
plaintiff was successful, but on ap¬ 
peal defendant succeeded partially 
on his reconventional demand, judg^ 
ment requiring defendant to pay 
costs of lower court was proper, 
where most of costs were occasioned 
in determining terms of contract.— 
Cloud V. Warner, 101 So. 794, 167 La. 
14. 

6, Xn Alabama and Loulsiaiia it has 

been held that the particular ap¬ 
pellant as to whom judgment wets af¬ 
firmed and appellee must pay the 
costs. 

Ala—^Tyus v. De Jamette, 26 Ala 

280. 

La—^Parham v Cobb, 9 La.Ann. 428. 

Xdl Georgia it has been held that 
in suit by attachment against al¬ 
leged nonresidents, where Judgment 
was reversed as to one defendant for 
want of jurisdiction, and affirmed as 
to the other, costs should be taxed 
against defendant in error.—Smoyer 
V Jarman, 114 S.E 924, 29 Ga.App. 
305 

Xu Masaaohusetts it was held that, 
where on review by three defend¬ 
ants plaintiff obtained a verdict 
agajinst two only, the third was en¬ 
titled to costs both on the first trial 
and on the review.—^Durgiu v. Lielgh- 
ton, 10 Mass. 56. 
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but in some cases the costs have been divided,^ 
and in others, no costs have been allowed where de¬ 
fendants took a joint appeal, and the judgment was 
reversed as to some and affirmed as to others.® 


§ 321. -Reversal as to One Appellee and 

Affirmance as to Another Appellee 

Tho rule that the prevailing party is entitled to costs 
of appeal is applicable where there is a reversal as to 
one appellee and an affirmance as to another appellee. 


Jjo. Mlxiiiesota it has been held that, 
where defendants took a joint ap¬ 
peal, and the order waa affirmed as 
to one and reversed as to the other, 
the taxation of the successful de¬ 
fendant's costs asainst plaintiff, in¬ 
cluding* the entire expense of print¬ 
ing the record and defendant's brief, 
was proper where plaintiff did not 
point out any part of the record or 
brief not necessary to the proper 
presentation of such defendant’s 
case —Morken v St Pierre, 180 N.W 
215, 147 Mmn 106. 

Zn ITew York 

(1) It has been held that, where 
a judgment agrainst two defendants 
is reversed as to one and affirmed as 
to another, and no special circum¬ 
stances render a different disposi¬ 
tion proper, the reversal should be 
with costs to appellant—^Montgom¬ 
ery County Bank v. Albany City 
Bank, 7 N Y. 459 

(2) Where, the complaint In a 
supreme court action having been 
•dismissed with costs as to two de¬ 
fendants who appeared by the same 
attorney, the judgment was affirmed 
by the general term with costs, and 
•on further appeal to the court of ap¬ 
peals the judgment was affirmed as 
to one of defendants and a new trial 
ordered as to the other, it was held 
that defendant ultimately success¬ 
ful became entitled to all of such 
costs —Johnstone v. Connor, 10 N.T. 
.St Rep. 702. 

(8) Where judgment, having been 
Tendered on demurrers in favor of 
J> and S and seven other defend- 
■ants for costs and an additional al¬ 
lowance, was affirmed at general 
term with costs, but the court of 
appeals reversed the judgement ex¬ 
cept as to D and S. it was held that 
D and S were entitled to full costs 
at general and special terms, and to 
two ninths af the extra allowance — 
Metropolitan El R Co v Duggin, 11 
NTS 863, 68 Hun 156, 19 N T Civ 
Proc 255 

Jn Oregon 

(1) It IS held that, where there 
are several appellants, some of whom 
are successful, the successful appel¬ 
lants are entitled to a full bill of 
costs, less such charges as relate 
exclusively to appellants who have 
failed.—^Fischer v. Bayer, 211 P. 
162. 108 Or 311. 

(2) Where all except one of the 
appellants prevail on appeal, a re¬ 
spondent may recover his costs 
against the unsuccessful appellants. 
—^Fischer v. Bayer, supra. 


Zn Texas 

(1) It has been held that the 
particular appellant against whom 
judgment has been affirmed must 
pay the costs of appeal—^Hopson v 
Murphy. 4 Tex. 248 

(2) No extra expense being in¬ 
curred by reason of erroneous judg¬ 
ment against one defendant, cost on 
affirmance as to others will be taxed 
against others—^Texas Co v. Beall, 
Civ App, 8 S.W 2d 624, error re¬ 
fused. 

(3) In an action on a promissory 
note and to foreclose a mortgage se¬ 
curing it, where only one defendant 
asserting ownership in himself con¬ 
tested the action after judgment for 
plaintiff, It was held that an adjudi¬ 
cation of costs “against all the de¬ 
fendants for all costs ef court” was 
error, that defendant should not have 
been taxed with costs incurred hy and 
against his codefendants, and that, 
where the matter was presented on 
motion for a new trial and not cor¬ 
rected, he was entitled to recover 
his costs on appeal —^Moulton v De¬ 
loach, Oiv.App, 258 S W. 308. 

(4) Where, on appeal from a joint 
judgment, there is a reversal as to 
one defendant and an affirmance as 
to the other, the costs incurred in 
prosecuting the action against the 
former should not be taxed to the 
latter—Missouri, etc, R. Co. v. 
Enos, 50 SW 928, 92 Tex. 677. 

(5) In negligence action against 
railroad and receiver thereof, where 
court of civil appeals, on appeal by 
receiver and railroad from judgment 
for plamtifls, dismisses action as to 
railroad on ground that it was not a 
necessary or proper party, the costs 
incurred by the railroad will be taxed 
against plaintiffs, although Judgment 
IS affirmed as to receiver.—Schaff v 
Mason, Civ App., 222 S.W. 288, modi¬ 
fied on another ground. Sup. 285 S 
W, 620 

(6) A rule for determination as to 
costs on appeal hy plaintiff and in¬ 
tervener where judgment as to plain¬ 
tiff was affirmed, and as to inter¬ 
vener was affirmed in part and re¬ 
versed in. part, has been stated — 
First Nat Bank v Rush, Com App., 
249 SW. 183, granting motion 246 S 
W. 349 

In W;glsia it was held that, where 
so much of a Judgment as affects 
an appellant is affirmed, appellee will 
be entitled to costs, although the 
court reverses so much of the judg¬ 
ment as affects a third person who 
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has not appealed—^Harman v. Odell, 
6 Gratt 207, 47 Va 207. 

7. Zn Illinois it was held that, 
where one of four appellants was 
successful, judgment was properly 
entered against appellee for one 
fourth of the costs of appeal, there 
being no data to determine what 
Items of costs were made by each — 
Streuter v. Willow Creek Drain. 
Dist, 72 lUApp 661 

In. Oregon, where prevailing appel¬ 
lant filed no separate undertaking on 
appeal, and abstract and briefs cov¬ 
ered case' on behalf of both appel-* 
lants, former was held entitled as 
costs, to not more than half of dis¬ 
bursements incurred—Gray v Ham¬ 
mond Lumber Co., 234 P 261, 113 
Or. 670 
HL Texas 

(1) One half of costs of appeal 
was adjudged against plaintiffs and 
one half against defendant where 
judgnxient against him was affirmed 
on appeal, but Judgment against co¬ 
defendant was reversed —Baldridge 
V Klein, Civ.App, 56 SW.2d 897. 

(2) Two thirds of costs of appeal 
were taxed against unsuccessful ap¬ 
pellants and one third was taxed 
against appellee and in favor of ap¬ 
pellant as to whom adverse Judg¬ 
ment was reversed—^Twaddell v. H 

O. Wooten Grocer Co, Civ App, 68 

5 W 2d 285. modified on other grounds 
106 SW2d 266, 130 Tex. 42. 

In Washington 

(1> Where there is no segregation 
of the appeals by the two defendants 
from the judgment for plaintiff, and 
the Judgment is reversed as to one of 
the defendants, he will recover of 
plaintiff half the costs of both ap¬ 
pellants in perfecting the appeal, and 
plaintiff will recover half of its 
costs of the appeal of the other de¬ 
fendant.—^Hallidie Co. v Washington 
Brick, etc., Co., 126 P. 96, 70 Wash 
80 

(2) Where a judgment for plain¬ 
tiff against A, B, and C was af¬ 
firmed as to A and reversed as to 
B and C, who were husband and 
wife and appeared by the same 
counsel as A, one half of plaintiff's 
costs was properly allowed against 
A and one half of B and C's costs 
was properly allowed against plain¬ 
tiff—^Thomas V Lee, 133 P. 446, 134 

P. 510, 74 Wash 286. 

6 NT —^Fulton Bank v New York, 

etc.. Canal Co, 4 Paige 127 

S.D.—Goldberg v Sisseton Loan, 

etc. Co, 123 N.W. 266, 24 RD. 49, 

140 Am.».R. 775. 
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Where a judgment or decree is affirmed as to 
one of several appellees and reversed as to the oth¬ 
er or others, the successful appellee is entitled to 
recover his costs of appeal and, where an appeal 
IS joint as to two appellees, and appellant prevails 
as to one only, appellant is entitled to recover of 
the unsuccessful appellee one half of the costs of 
appeal.io It has dso been held that, where a de¬ 
cree containing separate judgments for the several 
complainants is affirmed as to some of them and re¬ 
versed as to others, the successful appellees should 
not be taxed with any of the appeal costs, but the 
appellees whose judgments are reversed should 
be taxed with a proportionate part of the costs both 
in the reviewing court and m the lower court^^ 
Where a judgment dismissing a complaint on the 
merits awards costs to defendants, and on appeal 
it is affirmed as to one of them with costs of suit, 
reversed as to three others, and as to one, neither 
reversed nor affirmed, the two defendants are en¬ 
titled to their costs as awarded by the court be- 
low.12 Where on reversing a decree one of the 


appellees gets by the decision on appeal what was 
sought by his bill and denied by the court below, 
and another prevailed on appeal to the same ex¬ 
tent that he prevailed in the court below, a third 
appellee as to whom the judgment is reversed pays 
to the appellant his costs.^8 

§ 322. On Modification 

Subject to some exceptions or quallflcatlons, an ap¬ 
pellant who obtains in his own favor a modification of the 
Judgment Is entitled to recover the costs of appeal. In 
some cases, however, costs have been awarded to ap¬ 
pellee; in others no costs have been allowed to either 
party; and In others the costs have been apportioned. 

In some jurisdictions, by the statute or constitu¬ 
tion, the award of costs on modification of a judg¬ 
ment is within the discretion of the appellate 
court.l4 Aside from such statutes, the costs of an 
appeal or writ of error are, in many jurisdictions, 
taxed against appellee or defendant in error and in 
favor of an appellant or plaintiff m error who ob¬ 
tains, to his own advantage, a modification^^ or 


9. Wash.—^McKenzie v. Royal Dairy, 
77 P. 680, 85 Wash. 390. 

15 C.J p 250 note 49 

10. Wash.—McKenzie v. Royal 
Dairy, supra. 

11. Miss—^Boyd V. Applewhite, 86 
So. 87, 123 Miss. 185, modifying 
Judgment on motion to correct 84 
So 16, 121 Miss. 879. 

12. NY—^Hauselt v. Bonner, 6 NX 
S 282, 478, 3 SUv Sup. 121, 17 N.X 
ClV’Proc. 820. 

18. Va.—Breokenndge v. Auld, 1 
Rob. 148, 40 Va. 148. 

14. Xn €allf oznla 

(1) Under the statute the aues- 
tion of costs on modification of judgr- 
ment by appellate court is for de¬ 
termination of court in its discre¬ 
tion.—^Delorey v. Board of Public 
Worlcs of City of Los Ajngeles, 299 R 
758, denymg remittitur, 294 P. 479, 
110 CaLApp. 862. 

(2> Appellate court modifying; 
JudWuient had no > authority after 
judgment bad become final to es- 
ercise discretion in respect of award 
of costs.—Delorey v. Board of Public 
Works of City of Los Angeles, supra. 

(3) Uhder court rule. If Judgment 
is modified and appellate court gives 
no directions as to costs, respondents 
must pay the costa of appeal.—Meads 
V Lazar, 29 P. 126, 98 Cal. 630— 
Cosgrave v. Donovan, 199 P. 810, 52 
Cal.ApxK 625. denying application for 
transfer of cause 199 P 808, 52 Cal. 
App. 625. 

in Xdaho the appellate court may, 
under the statute, determine that 
costs shall not be allowed on modifi¬ 
cation of the judgment—Jardlne v. 
Bawkes. £56 P. 97, 44 Idaho 237— 


McLeod v. Stelle, 249 P. 264, 43 
Idaho 64 

Xn ITevada 

Cl) The statute gives the appellate 
court discretion as to the allowance 
of costs, and, if the court makes no 
order as to costs, the party obtaining 
'"any relief* on such modification is 
entitled to his costs—Cerlach Live 
Stock Co. V. Laxalt, 2 P2d 128, 63 
Nev. 259—^Page v. Walser, 223 P 
1079, 47 Nev. 886—^Dixon v. Southern 
Pac. Co., 179 P. 382, 42 Nev. 73. 

(2) Under such statute, where 
judgment appealed from was mod¬ 
ified as related to attorney’s fees, 
costs were recoverable by appellant. 
—Sorge V. Sierra Auto Supply Co, 
227 P. 820, 48 Nev. 60. 

(3) Where judgment in replevin 
required defendants to return auto¬ 
mobile or pay specified amount, mod¬ 
ification of judgment on appeal as to 
the amount required to be paid in 
lieu of the return of the automobile 
afforded defendants relief entitling 
them to costs, although the judg¬ 
ment was satisfied by the bondsmen 
of one of the defendeuits.—Studebak- 
er Bros. Co of Utah v. Witcher, 204 
P. 602, 46 Nev 876. 

Xn, Oregosi the power of the ap¬ 
pellate court under the constitution 
to modify the judgment of the lower 
court carries with it the power to 
award costs on equitable princi¬ 
ples, and to give or deny costs to 
either party; appellant is not en¬ 
titled as a matter of right to his 
costs on modification.—Obermeier v 
Mortgage Co. Holland-America, 262 
P. 261, 123 Or. 469, retaxing costs 
260 P. 1099. 123 Or. 469, and modify- 
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mg 259 P 1064, 128 Or. 469—Miller 
Lumber Co. v. Davis, 185 P. 462, 94 
Or 507, rehearing denied 185 P 1107, 
94 Or 607—Olson v. Helsen. 176 P. 
869, 90 Or. 176—Stabler v. Melvin. 
173 P 896, 89 Or. 226. 

16. Ill—Bllis V. Orendorff, 249 III 
App 55 

La—Goldberg v Banta Bros , 162 So. 
786, 188 La. 10—^Baldwin Realty 
Co V Interstate Trust Banking 
Co., 135 So 228, 172 La. 749—Beat- 
tie V. Dimitry, 110 So. 769, 162 La 
571—Jones v. Hardy, 123 So 472, 
11 La App. 298. 

Minnu—Chicago & N. W. Ry. Co v 
Verschingel, 268 N.W 709, 197 
Minn. 580. 

Pa —Vogt V. Birch, 13 PaDlst & Co 
506, modified on other grounds, 148 
A. 906, 299 Pa. 20. 

SC.—^Home Building & Loan Ass'n 
of Spartanburg v. Cohen, 188 S.B 
776, 179 S.C. 169—Gathmgs v 

Great Atlantic St Pacific Tea Co., 
170 S.B. 153, 170 S.C. 219. 

Wash.—Gottlieb Bros. v. Culbeit- 
son’s, 277 P. 447. 162 Wash. 206— 
Watson V. Barnard, 178 P. 477, 105 
Wash 536. 

16 aj. p 251 note 53. 

Baxmless error 

Plaintiff appealing from entry of 
judgment nunc pro tunc for defend¬ 
ant as of preceding term, at which 
no judgment was rendered, will be 
relieved of costs, which will be re¬ 
taxed against defendant appellee, al¬ 
though judgment Is sustained be- 
i cause error is harmless except as to 
j costs —Waggoner v. Davis, Tex.Civ 
I App., 261 S.W. .482. 
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substantial modificationl® of the judgment, the view 
being taken that he is the ^revaihng party and 
the rule has been applied, although the modifica¬ 
tion was obtained by agreement of the parties en¬ 
tered into in the reviewing court.^^ However, even 
in jurisdictions where this rule prevails it is sub¬ 


ject to limitations, and in others a different rule 
prevails altogether. Thus it has variously been 
held that appellee or respondent will be entitled 
to costs, although the judgment is modified, if he 
substantially succeeds in the action,i9 as where the 


axcessdve relief 

Where 3 udgment of lower court 
erred in awarding appellee excessive 
relief, appellate court, correcting it, 
properly taxed appeal costs to appel¬ 
lee—^Furst V. W. T. Kawleigh Medi¬ 
cal Co., 118 N.B. 768, 282 Ill. 366. 
aiahUitar of InterveoaieTS 

Entering of discontinuance of their 
action by interveners, after per¬ 
emptory instruction for interveners 
had been given and verdict re¬ 
ceived into court, was too late to 
avoid taxation of costs of appeal in 
favor of appellant and against in¬ 
terveners —^Fowler v. Roden, Tex 
Civ.App., 76 S.W 2d 868, error grant¬ 
ed. 

increase of Judgment 

(1) Under some statutes an appel¬ 
lant who recovers on appeal a Judg¬ 
ment for more than the 3Udgment of 
the lower court, is entitled to the 
costs in both courts unless good 
cause for otherwise ad3Udging costs 
IS stated in the record—^Texas & 
N. O. R. Co. V. Davidson, Tex.Clv. 
App, 24 S.W.2d 76. 

(2) Plaintiff was entitled to costs 
on 3 udgment rendered m the superior 
court, after appeal from 3 udgment 
in his favor in district court, where 
he recovered in the superior court 
a sum for debt greater than Judg¬ 
ment in the district court, and great¬ 
er also than that Judgment plus in¬ 
terest from the date of its rendition 
under Gen.L. c 261 S§ 1, 8, action 
having been brought in the district 
court prior to Sept 30, 1922, in view 
of St 1922 c 632 § 8 subsec HOB — 
Shaheen v Hersbdeld, 142 N.E. 761, 
247 Mass 643. 

(3) If plaintiff appeals from an 
award in his favor in proceedings 
under the Pennsylvania Arbitration 
Law, and recovers more than the 
award, he is entitled to costs of the 
appeal.—^EEaines v. Moorhead, 2 Pa. | 
65. 

10b Ala.—^Kinney v. Poliak, 137 So 
669, 223 Ala 664, modified on oth¬ 
er grounds and motion overruled 
142. So 390, 226 Ala. 229—West¬ 
ern Union Telegraph Co v. Bashm- 
sky. Case & Co., 117 So. 289, 217 
Ala 661 

Ga—^Byrd v. Equitable Life Assur 
Soc, 196 SE 63, 186 Ga 628— 
Harris v Bandy, 187 SB 99, 182 
Ga 844—^Ball v Moore, 182 SE 
28, 181 Ga 146—Sims v. Boyd, 170 
S.B 375, 177 Ga 466—Guthrie v. 
Gaskins, 161 S B. 810, 173 Ga. 867— 
Anderson v. Beasley, 161 S.E. 360, 


169 Ga, 720—Pamsh v Glynn 
County. 144 SE 785, 167 Ga. 149 
—Smithloff V Wemman, 141 S.B 
205, 165 Ga. 449—Commissioners of 
Roads and Revenues of Decatur 
County V. ‘Martin, 130 SB 669, 161 
Ga. 220—^Bank of Penfleld v. Col- 
clough, 114 S.B. 36, 164 Ga. 228— 
Bank of Penfield v. Colclough, 114 
SB. 33, 154 Ga. 222—Perdue v. 
Young, 113 SB. 801, 164 Ga. 220— 
Savannah Bank & Trust Co. v. Mc¬ 
Queen, 100 S B. 83, 149 Ga. 802— 
Pemnsular Casualty Co. v. Mc¬ 
Cloud, 170 SB. 896, 47 Ga.App. 
316 

La—La Salle Realty Co of Louisi¬ 
ana V City of New Orleans, 185 
So. 912, 172 La 903 
ND—^Ackhn v. First Nat. Bank, 264 
NW 769, 64 ND 577—Kramer v 
K O Lee & Son Co., 260 N.W. 
373, 64 N.D 84. 

Utah —^Fenstermaker v. Jorgensen. 

178 P. 760. 63 Utah 326 
Va—School Board of City of Roa¬ 
noke V. Payne. 144 S E. 444, 161 Va. 
240. 

Wash—Hardinger v. Fullerton, 6 P. 
2d 987, 165 Wash 483—^Hoover v. 
Ford's Praine Coal Co., 269 P. 
1079, 145 Wash. 296—^Herren v. 
Herren, 203 P. 34, 118 Wa^h. 66— 
Marden, Orth & Hastings Corpo¬ 
ration V. Trans-Pacific Corpora¬ 
tion, 186 P. 884, 109 Wash. 296— 
Locomotive Exchange v. Rucker 
Bros, 184 P. 848, 106 Wash. 278, 
amending remittitur 179 P. 869, 106 
Wash 278—Colvin v, Clark, 166 P. 
101, 96 Wash 282. 

15 C. J. p 251 note 68. 

Costs In. both appelate ootirts 

Plaintiff obtaining in supreme 
court substantial modification of 
judgment of court of appeal held en¬ 
titled to judgment for costs in su¬ 
preme court, and also in court of 
appeal,—^Isaac Bell, Inc, v Security 
Ins Co. of New Hayen, Conn., 143 
So. 706, 175 La. 699, modifying, App., 
139 So. 524. 

17. Conn—State ex reL Bonofl v. 

Evarts, 161 A 668, 116 Conn 98. 
Minn—Chicago & N W. By Co. v. 
Verschmgel, 268 NW. 709, 197 

Minn 580. 

SC.—^Home Building & Loan Ass'n 
of Spartanburg v. Cohen, 183 SB. 
775, 179 S C 169—Gathmgs v. 

Great Atlantic & Pacific Tea Co, 
170 SB. 163, 170 SC. 219—^Pates 
& Allen Co. v Bank of Norns, 94 
SB 880, 108 SC 429 
15 C J. P 251 notes 53, 54. 
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18- N C —J F. White Co. v Car- 
roll, 61 SE 196, 147 NC. 830 
Where stlpulatioiLS for correotloai 
of errors on which the judgrment ap¬ 
pealed from IS modified were made 
after the appeal was taken, appellant 

15 entitled to costs of appeal—Kel¬ 
ly V. Leachman, 39 P. 1113, 4 Idaho 
402 

19. Cal.—Southern California Iron & 
Steel Co. V. Amalgamated Ass'n of 
Iron, Steel St Tin Workers, Golden 
State Lodge, Local No 3, 200 P. 1, 

186 Cal. 604. 

La—Ceromi v. Hams, 175 So 462, 

187 La. 701—City of Baton Rouge 
V. Cross. 77 So. 121, 142 La 476 

Tenn.—Carter County v. Oliver-Hill 
Const. Co., 228 SW. 720, 143 Tenn. 
649. 

Tex.—^Dlncans v. Keeran, Civ.App., 
192 S.W 603. 

Wash—Coluccio v State, 64 P.2d 786, 
189 Wash. 236—Wilhite v. Ludwig, 
282 P. 847, 164 Wash. 541. 

W.Va—^Moore v. Moore, 104 SB. 266, 
87 WVa. 9. 

16 C J. p 261 note 67. 

Slight ImcreaBe of award to appel¬ 
lant in appellate court over award 
in trial court will not entitle ap¬ 
pellant to costs in appellate court.— 
In re Lambrecht's Estate, 192 P, 
1018, 112 Wash. 646. 

Bisfiisal to tax coats against appel^ 
lee on reforming judgment, appel¬ 
lee's recovery not being affected, 
was not error—Crayton v Phillips, 
Tex Com App, 4 S.W.2d 961, affirm¬ 
ing, Civ.App, 297 SW. 888 
Modification not affecting xespond- 
ent'a sight to coats 
Where a Judgment against husband 
and wife was broad enough to 
amount to an individual judgment 
against the wife, a modification of 
the judgment in that respect did not 
affect respondent's right to costs 
on appeal by husband and wife, 
where respondent disclaimed a right 
to judgement against the wife in¬ 
dividually —^Yakima Finance Corpo¬ 
ration V. Mullins, 245 P. 5, 188 Wash. 
663 ' 

CoxrectLosia being only conditional¬ 
ly impoxtaiLt all costs of appeal will 
be charged to appellants,—Grubstake 
Inv Ass'n v Southern Natural Gas 
Co, CCA-Tex., 20 F2d 1. 

Costs of entire case 

(1) Where, although decree below 
was modified and cause remanded, 
appellate court awarded appellee re¬ 
lief prayed for by her, which was 
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judgment is modified in minor respects,or for in¬ 
advertent error or uncertainty not called to the at¬ 
tention of the trial court, as stated infra § 329, 
and under some other circumstances that neither 
party will be allowed costs under certain circum¬ 
stances,^2 as where the modification is slight and 
relates to a comparatively insignificant item or to a 
minor matter,23 or where the contentions of both 
parties are wrong,24 especially where the error was 
not called to the attention of the trial court, see 
infra § 320, or where each party is successful in 
part,25 or where the modification is not the result 
of error in the judgment but of changed condi¬ 
tions and that, where the correct conclusion was 


reached by the trial court, although it failed to make 
a finding of fact on one issue, the defeated par¬ 
ty, although obtaining on appeal a finding of fact 
as to such issue, was liable for the costs.27 

Apportionment In some cases, on modification 
of the judgment of the lower court, the costs of 
appeal are divided equally between the parties ,22 
or otherwise equitably apportioned 2d Thus, the 
costs of appeal will be divided where the judg¬ 
ment or decree is affirmed but modified as to a sub¬ 
stantial contention,®® or where the only error is 
one of computation and the cause is remanded with 
direction to correct the error,or where on modifi¬ 
cation each of the parties is about equally benefited 


not substantially less than relief 
awarded her in lower court, costr 
of entire case, including appeal 
would be assessed against appellant 
—Greer v. Craig, 263 SW. 400, 166 
Ark. 209. 

(2) Where by Inadvertence the 
Judgment entry recited March 1, in¬ 
stead of November 1, of a given year 
as the date from which interest be¬ 
gan to run, modification of the judg¬ 
ment entry to correct It does not en¬ 
title defendant Judgment debtor as a 
matter of right to his costs and dis¬ 
bursements on appeal—Miller Lum¬ 
ber Co V. Davis, 185 P. 462, 94 Or 
607, rehearing denied 185 P. 1107, 94 
Or 507. 

20. Tex.—Texas Employers' Ins 

Ass'n V Price, CivApp, 291 SW 
287, reversed on another ground 
Price V Tex€Ls Employers' Ins 
Ass'n, ComApp,, 296 S.W. 284 

21. Clrcmnstaouea Justifying award 
to appellee or teepondent 

(1) Where plaintiff appeals from a 
Judgment in his favor and respond¬ 
ent, admitting additional liability, 
consents to a modification of the 
Judgment, but appellant insists on 
further recovery —^Brenner v. Redlick 
Furniture Co„ 298 P. 62, 113 Cal.App. 
343. 

(2) Where appeal was unnecessary, 
the error bemg capable of correction 
had the trial court's attention been 
called to the matter—^Incorporated 
Town of Sibley v. Ocheyedan Electric 
Co.. 187 N.W. 560, 194 Iowa 950. 

22. Or.—Obermeler v. Mortgage Co., 
Holland-America, 262 P. 261, 123 
Or. 469, relaxing costs 260 P. 1099, 
123 Or. 469, and modifying 259 P. 
1064, 123 Or. 469—Stabler v. Mel¬ 
vin, 173 P. 896, 89 Or. 226 

Olroumstaaoaa warrautiug refusal of 
costs to either party 
(1) Where on appeal plaintiff suc¬ 
ceeded in modifying judgment 
against him on defendant's counter¬ 
claim, but practically plaintilTs 
whole record and brief are devoted to 


combatting a ruling of the court rul- I 
ing against him which was affirmed, | 
costs should be awarded to neither 
party—Jeremy Fuel & Grain Co. v. 
Mellen, 165 P 791, 50 Utah 49. 

<2) Where lower owner was forced 
to bring action against upper owner, 
or surrender his rights to use of any 
of the water,, each party will be re¬ 
quired to pay own costs on upper 
owner's appeal, although judgment 
was modified in substantial particu¬ 
lars in favor of upper owner.—^Pen- 
atermaker v. Jorgensen, 178 P 760, 
53 Utah 325. 

(3) Where plaintiff appellant was 
entitled to nominal damages, judg¬ 
ment will be modified to order each 
party to pay his own costs, both on 
trial and on appeal—^Martel v Hall 
Oil Co, 263 P 862, 36 Wyo 166, 62 
A L.R. 91, rehearing denied 265 P 
3, 36 Wyo 166, 52 ALR. 91. 

23. US—^New England R Co. v. 
Carnegie Steel Co., Mass, 75 F. 54, 
21 CC.A 219—Packard v Lacing- 
Stud Co , Mass, 70 F. 66, 16 C C A 
639. 

Ill.—^Bly V King-Richardson Co, 106 
NE 619, 266 Ill. 148, LRA1915B 
1052, reversing 182 Ill.App. 224. 
Or.—^Barnum v. Southern Oregon 
Traction Co., 198 P. 620, 100 Or. 
652. 

Wash.—^Headrick v. Martin, 290 P 
994, 158 Wash 238—Child v. Hill, 
283 P. 1076, 166 Wash. 133—Bal- 
mer v Green Meadow Cheese Fac¬ 
tory & Dairy Co., 267 P. 624, 144 
Wash 186—Schacht Const Co v. 
Smith, 257 P. 895, 144 Wash 196 

24. Or —Repass v. Estacada State 
Bank, 222 P. 581, 110 Or. 136 

25. Mont—Severson v Barstow, 63 
P 2d 1022, 103 Mont. 626 

NJ—LaBett v Heyman Bros, 187 
A. 36, 117 NJLaw 116, affirming 
181 A 638, 13 NJMisc. 832 
SD—Fnith V. Bolt, 164 N.W. 270; 89 
SD 371. 

15 CJ p 251 note 64. 

I ITeithev party entitled to costs 
I Where appellee prevailed in all 


points presented by appellant's brief, 
but appellant prevailed on point pre¬ 
sented at last moment, neither was 
entitled to appeal costs—^Boyer v. 
Bdgemont Inv. Co, 296 P. 471, 136 
Or. 161. 

26. Wyo.—^Diefenderfer v. State, 83 
P 691, 14 Wyo 302, SO P 667, 13 
Wyo 387. 

27- Or—^Taffe v. Smyth, 126 P 308, 
62 Or. 227. 

28. Colo—^People v. Stanley, 266 P 
610, 81 Colo 276 

Miss —^Brewer v Overton, 92 So 
668, modifying judgment on sug¬ 
gestion of error 91 So. 284 
Tenn—Vanderbilt University v. Hen¬ 
derson, App, 127 S W 2d 284—Cox 
V Equitable Life Assur Soc of U. 
S, App., 122 S.W.2d 823 
Utah—^Board of Education of Salt 
Lake Qity v. West, 186 P. 114, 65 
Utah 367. 

29. U S.—^Aetna Casualty & Surety 
Co v, American Surety Co of New 
York, CCAWVa,, 64 F 2d 677 

Mods of apportionment 

(1) Costs of suit on appeal, in¬ 
volving respective rights of two sure¬ 
ties for highway contractor to funds 
due from state were held payable in 
proportion which their adjudicated 
shares in fund bore to total fund. 
—^^tna Casualty & Surety Co. v 
American Surety Co. of New York, 
supra. 

(2) Where appellant obtained re¬ 
distribution of proceeds from foreclo¬ 
sure sale, the costs of appeal were 
properly prorated to the various in¬ 
terests—^People's Bank of Campobel- 
lo V O'Shields, 166 S.E 361, 167 SC. 
296. 

30. Colo—^People v. Stanley, 255 P. 
610, 81 Colo 276. 

15 C J. p 261 note 62. 

31. Utah —^Board of Education of 
Salt Lake City v. West, 186 P. 114. 
66 Utah 367- 
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by the appeal, 32 or where the appeal might have 
been dismissed as premature 33 

§ 323. —— Reducing Amount of Recovery 

a. In general 

b. Part of judgment remitted 

a. In Ckneral 

Generally, an appellant who succeeds in reducing the 


amount of recovery is entitled to the costs of appeal, 
provided the reduction Is substantial; but in some cases 
or under particular statutes, the appellee has been 
awarded costs. In other cases each party has been re¬ 
quired to pay his own costs, and In others the costs 
have been apportioned. 

In many jurisdictions it has been held that where 
appellant succeeds in reducing the amount of the 
judgment®^ and the reduction is a substantial one,^5 
he will ordinarily be allowed the costs of appeal, 


32. Iowa—Campbell v Moorehouse, 
X20 NW 79. 141 Iowa 568 

33. N C —^Burger v Cooper, 101 S. 
E 647, 179 NC. 140 

34. Anz —^Arizona Eastern R. Co. 

V Head, 224 P. 1057, 26 Anz 269, 
denying motion 222 P, 1041, 26 
Ariz 137. 

Ga—Battle v. Ricks Lumber Co, 144 
SE 919, 38 GaApp 621 
Ill —^Donchian v. Brink's Chicago 
City Express Co, 217 IllApp. 124 
Tex—^Detroit Fidelity & Surety Co 
V. McKinnon, CivApp, 83 S W.2d 
446—^Watson Co v Shaw. Civ.App, 
47 S W 2d 474, reversed on other 
grounds, American Surety Co. of 
New York v Shaw, ComApp, 69 
S W 2d 47—Richardson v Baskin, 
Civ App , 44 S W 2d 1067—^Woytek 

V King, CivApp, 218 SW. 1081— 
Texas Harvester Co. v. Wilson- 
Whaley Co, CivApp, 210 SW. 
674, error refused—Southern Sure¬ 
ty Co. V Stubbs, Ciy App, 199 S W. 
343, error refused—^Houston, E & 
W T. Ry Co. V. Brackin, CivApp, 
191 SW. 804. 

Wash —Northwest Perfection Tire 
Co V. Perfection Tire Corporation, 
216 P. 360, 126 Wash 84—Meyer 
Bros Drug Co. v Callison, 207 P 
683, 120 Wash 878—City of Hill- 
yard V Carabin, 166 P. 381, 96 
Wash. 366 
15 C J. p 251 note 69 

Wllea^e defeadaxit Is oompeUod to 
appeal to correct an obvious error in 
computation of interest on a demand 
note, he is entitled to costs on ap¬ 
peal —Knight V Barnwell, 130 A. 736, 
3 N.J Misc. 1128, 

Sbatute mandatory 
Statute providing that, if Judg¬ 
ment on appeal be against appellant, 
but for a less amount than original 
Judgment, such party shall recover 
costs ^f higher court, but shall he 
liable for costs of court below, is 
mandatory if good cause for differ¬ 
ent taxing be not shown—Texas & 
N O R Co V Owens, TexCiv.App., 
299 S.W 616 

Costs in lower and appellate oonrts 

(1) Where plaintiff was successful 
in the Justice court, circuit court, 
and court of civil appeals, and de¬ 
fendant in the supreme court secured 
reduction to amount of liability ad¬ 
mitted, defendant should pay justice 


I court costs, and plaintiff the costs 
of appeal and of circuit court, al¬ 
though question of legal tender by 
defendant was doubtful —Southern 
Ry Co. V. ’.Vilhams, 206 SW. 186, 
141 Tenn. 46 

(2) Appellate court finding that 
written contract should govern, 
thereby decreasing compensation 
plaintiff recovered m lower court, 
costs of appeal would be tax5d 
against plaintiff, and costs of lower 
court against defendant—Garland v 
Dimitry, 119 So. 42, 167 La. 262. 

(3) Where plaintiff's judgment 
was amended on appeal by deducting 
attorney's fees erroneously allowed, 
plaintiff was liable for costs in re¬ 
viewing court and defendant for 
costs of lower court —^Maison 
Blanche Co. v. Gilbride, La App, 164 
So 818—Stewart v. Segal, 126 So 
718, 18 La App. 369. 

(4) Where, in manufacturer's ac¬ 
tion for balance due from plumbing 
contractor, trial court rejected man¬ 
ufacturer's entire demand, but on 
appeal contractor, entitled to deduct 
amount required to repair defective 
material, conceded liability for dif¬ 
ference between amount claimed and 
cost of repairs, manufacturer was 
required to pay only costs of appeal, 
and contractor and surety were re¬ 
quired to pay costs in trial court — 
John Douglas Co. v Cabirac, La App, 
170 So. 381. 

Zn Vaixie 

(1) The decisions do not seem 
hamonious. In one case, it was held 
that provision in act of 1821 that 
prevailing party shall recover costs 
does not permit costs after appeal by 
defendant to be recovered by him 
in case he reduces debt or damages 
recovered in common pleas, but costs 
both before and after appeal must be 
awarded to plaintiff —^Polleys v. 
Smith, 10 Me. 69. 

(2) In another case, it wa^ held 
that St.1826. c 847 § 4, giving ap¬ 
pellant costs on his obtaining a re¬ 
duction of damages awarded against 
him, entitled defendant to costs in 
appellate court where he secured re¬ 
duction of verdict rendered against 
him below, although entry of judg¬ 
ment thereon was delayed by his 
motion for new trial till interest 
on verdict made judgment finally en¬ 
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tered thereon larger than it was 
in court below.—^Brown v. Attwood, 7 
Me 356 

35. Ark—Hodges v. Smith, 298 S.W. 

1023, 175 Ark. 101. 

Cal—Palmer v Shasta County, 245 
P. 777, 76 Cal-App. 672. 

Fla—^Israel v. Bean, 121 So. 806, 97 
Fla 636 

Ga.—^Finleyson v. International Har¬ 
vester Co of America, 76 S B. 103, 
138 Ga. 247. 

La.—^Basinger v. Mt. Vernon Oil & 
Gas Co., 146 So 32, 176 La 489— 
Crowell & Spencer Lumber Co v. 
Police Jury of Natchitoches Par¬ 
ish. 116 So 61, 164 La. 971— 
Hebert v Baton Rouge Electric 
Co. 91 So 406. 160 La 967, 26 A. 
LR 246—Succession of Watson v. 
Metropolitan Life Ins. Co, App, 
166 So. 29, rehearing refused 166 
So 690, annulled on other grounds 
162 So. 790, 188 La 25, and fol¬ 
lowed in Wells V. Douglas Life Ins. 
Co, 166 So. 34, rehearing dismissed 
166 So. 691, followed in Cryer v. 
National Life & Accident Ins. Co., 
166 So. 34, annulled on other 
grounds 162 So. 804, 188 La. 67, 
followed m- Williams v. National 
Life & Accident Ins. Go., 156 So 
34, annulled on other grounds 162 
So 803, 183 La. 64, followed in 
Foley V. National Life & Accident 
Ins. Co., 166 So: 35, annulled on 
other grounds 162 So. 798, 183 Xja. 
49. 

Mich.—Dunitz v. Satovsky, 220 N.W. 
717, 243 Mich 423—^Austin v. Ash, 
205 NW. 166, 232 Mich. 261—Mac- 
Gillis V Alcona County, 163 N.W. 
485, 197 Mich. 40 

Or—^Parks v. Smith, 186 P 662, 96 
Or 300—^Propst v William Hanley 
Co, 185 P. 766, 94 Or. 397 
SC—^United Timber Corporation v. 
Mullins Lumber Co., 141 SE 15, 
142 SC 477. 

Wash—^Phifer v. Burton, 261 P. 127, 
141 Wash. 186. 

15 C J. p 262 note 70. 

What is subsfcaaatial reductloii 

(1) Reduction from more than 
forty-eiglit thousand dollars to forty- 
two thousand dollars.—Norton-Cross- 
ing Co, V. Martin, 81 So 71, 202 
Ala 569. 

(2) Reduction from one thousand 
fifty-eight dollars and thirty cents to 
two hundred fifty dollars—Green- 
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as the prevailing party,36 if the error was prop¬ 
erly called to the attention of the trial court,37 al¬ 
though, as stated infra §§ 329, 330, appellant is 
denied costs in some jurisdictions where the judg¬ 
ment is modified to correct errors not brought to the 
attention of the trial court On the other hand, 
it has been held that where there is no substantial 
reduction, appellee will be awarded the costs of 
appeal.33 

Other qualifications of, or exceptions to, the 
general rule have been made; under some statutes 
or particular circumstances, especially where the 


allowance of costs is discretionary with the ap¬ 
pellate court, when the judgment is reduced on 
appeal, appellant may, nevertheless, be required 
to pay the costs,39 or the court may determine that 
neither party shall be allowed costs, but that each 
shall pay his own,40 or may divide the costs equal¬ 
ly between the parties,^^ or make any other equi¬ 
table apportionment ^3 Sq, appellee or respondent 
has been held entitled to costs where, at all times, 
he conceded the deduction allowed on appeal,48 
or where a money judgment is corrected for an 
amount less than one hundred dollars ,44 and ap- 


berg* V. Hurlburt Motor Truck Co, 
172N.TS 459 

(3) Reduction from one thousand 
one hundred twenty-five dollars to 
five hundred dollars —Alexander v. 
A1 G. Rarnes Amusement Co., 177 P. 
786, 105 Wash 346. 

(4) Where appellant, against whom 
more costs had been taxed, succeeds, 
on appeal, in having costs equally 
divided and in having amount of 
attorney's fees fixed as part of mort¬ 
gage indebtedness by court in 
amount of one hundred dollars re¬ 
duced to forty dollars, costs, on ap¬ 
peal, should be taxed against appel¬ 
lee.—^Liampkin v. Irwin, 79 So. 800, 
202 Ala. 14 

(6) Under statute giving appel¬ 
late courts full discretion in assess¬ 
ing costs, appellee was required to 
pay costs where Dudgn^ent against 
appellant was reduced from one hun¬ 
dred fifty dollars to ninety-two dol¬ 
lars and fifty cents—^Blankenship v. 
Stovall, LaApp, 160 So 186, amend¬ 
ing 159 So. 477. 

(6) Reduction of plaintiff's 3 udg- 
ment for two thousand two hundred 
sixty-six dollars by one thousand 
three hundred twenty-one dollars on 
appeal enUtled—S. & D Invest¬ 
ment Co. V. McCool, 9 P.2d 809, 139 
Or 266 

Reduction of cross decree 

Parties succeeding in getting 
amount of cross decree materially 
reduced are entitled to dosts on ap¬ 
peal as against defendant filing cross 
bill—Goodman v. Rott, 218 N.W. 761, 
242 Mich. 198. 

30b NT —Greenberg v Hurlburt 
Motor Truck Co, 172 N.T.S 459. 
Pa.—Joseph Melnick Building & 
Loan Association, to use, v. Mel¬ 
nick, 23 PaDist & Co 548, re¬ 
versed on other grounds Joseph 
Melnick Building & Loan Ass’n, to 
Use of Melnick v Melnick, 178 A. 
144, 818 Pa. 120. 

S C.—^Franks v Ross, 103 S.B. 518, 
114 SC. 196. 

37. Tex—^Bryant-Link Co v. W. H 
Norris Lumber Co., Civ App, 61 S 
W2d 160, error dismissed—^Mack- 


International Motor Truck Corpo¬ 
ration V Coonrod, Civ App., 264 S 
W 129—Wagner & Chisholm v. 
Dunham, Civ App, 246 S.W. 1044 
By ULotioa. for new trial 
• On reformation of judgment to 
provide for interest at rate of six 
per cent instead of ten per cent, 
costs of appeal will be taxed against 
appellee, where error was complain¬ 
ed of in motion for rehearing in 
court below—Counts v. Dobbs, Tex 
Civ App, 235 S.W. 716 
3& La—Cabral v Victor & Provost, 
168 So. 821, 181 La 189—Davis v 
Selig & Baughman Hardware Co, 
2 La App. 665 

Wash —Jason v. Sandros, 10 P 2d 
995, 168 Wash 87—Headrick v 
Martin, 290 P 994, 168 Wash. 238 
—Child V. Hill, 283 P. 1076, 166 
Wash 138. 

15 CJ p 246 note 61, p 262 note 71. 
Drnsubstaatial radnotlon 

(1) Where according to undisputed 
testimony articles awarded on appeal 
to appellant's executor did not ex¬ 
ceed the value of ten dollars, appel¬ 
lant was required to bear costs of 
appeal under the doctrine of "de 
minimis non curat lex"—^Burns v 
De Bakey, La App, 186 So. 374. 

(2) Where the decree complained 
of IS reduced by not more than one 
hundred dollars, being less than ju¬ 
risdictional amount, appellant does 
not thereby substantially prevail, 
and appellee is entitled to costs — 
Kinmson v. Scott, 96 SB 962, 82 
WVa. 287. 

39. La—Tyler v Walt, 167 So. 182, 
184 La 659—Spearman v, Toye 
Bros Auto & Taxi-Cab Co., 114 So 
691, 164 La 677—^Myevre v. Lib¬ 
erty Realty & Securities Co, 100 
So #694, 166 La 496—^Norwood v 
Lake Bisteneau Oil Co., 83 So 25, 
145 La 823 

4(^ *U S —Jackson v Sunlit Fruit 
Co, CCA Cal., 283 F 767 
Mont—Williams v. Gray, 203 P. 624, 
62 Mont 1 

Or—Weatherspoon v. Stackland, 271 
P 741, 127 Or 460—Obermeier v 
Mortgage Co. Holland-America, 262 
P. 261, *123 Or. 469, retaxing costs 
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260 P 1099, 123 Or 469, and mod¬ 
ifying 269 P^ 1064, 123 Or. 469. 
Blumnating eKosnplaxy damages 
In action for assault and false im¬ 
prisonment, where plaintiff was 
awarded two thousand dollars as 
compensatory damages and five hun¬ 
dred dollars as exemplary damages, 
appellate court, in modifying Judg¬ 
ment by striking therefrom item of 
five hundred dollars assessed as ex¬ 
emplary damages, will require each 
party to pay its costs on appeal — 
Mclnerney v. United Railroads of 
San Francisco, 196 P. 968, 50 Cal 
App 588 

Beduolng attorney’s fee 

Where judgment in mechanic's hen 
foreclosure suit was modified by re¬ 
ducing attorney’s fee allowed hen 
claimant, neither party was allowed 
costs on appeal —^Milner v Shuey, 
60 P 2d 604, 67 Nev 169, modified on 
another grounds 69 P 2d 771, 67 Nev, 
169. 

41- Fla—Cobb v. McCall, 166 So 
706, 116 Fla 308 

Mont —^Liston v Reynolds, 223 P 
607, 69 Mont 480 

NM.—^Roberson v Bondurant, 78 P 
2d 321, 41 N.M 638 
16 C J. p 262 note 73. 

Disallowing part of Interest 

Costs of appeal where decree Is 
modified by disallowing part of In¬ 
terest on sum recovered will be 
charged against appellant and ap¬ 
pellee in equal proportions—^Penin¬ 
sula Terminal Co. v Sterling, 161 So 
620, 118 Fla. 103. 

42. Ala,—^Mower v. State, 112 So 
587, 22 Ala App. 82 

Mode of apporfeionineaLt 
Property owner who on appeal in 
tax assessment proceedings had as¬ 
sessment reduced by two sevenths 
of amount in controversy could be 
charged with five sevenths of costs. 
—Mower v State, supra. 

43. Idaho—^La Rocque v. Albo, 262 
P 675, 43 Idaho 406. 

44- W.Va —Cardwell v. Employers' 
Liability Assur Corporation, 141 
S.E 789, 106 W.Va. 197. 

16 C.J p 252 note 74. 
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pcllant has been held not to be the prevailing par¬ 
ty on appeal, so as to be entitled to costs, although 
he succeeds in reducing the judgment by a sub¬ 
stantial amount,^® The fact that an appellant has 
secured a modification of the judgment will not 
entitle him to recover the costs of the trial below, 
where he made no tender there of the amount for 
which recovery was finally adjudged but where 
appellant tendered such amount before suit was in¬ 
stituted and kept the tender good in his pleadings, 
appellees were liable.for the costs, both in the trial 
and appellate courts.'*^ Where, by inadvertence or 
clerical error, the judgement allowed defendants 
to recover on their offset charges for which they 
had already been paid, the appellate court will, of 
its own motion, correct the error as a pro forma 
reversal, and render j‘udgment for the proper 
amount; defendants being allowed their costs as 
on an afifirmance.'^® 

On petition for review. Under the statutes of 
Maine and Massachusetts relating to proceedings on 
petitions for review, if appellant succeeds in re¬ 
ducing the j'udgment he is entitled to costs of the 
review,^® but not to a restoration of any part of the 
costs of the former trial unless the judgment be 
wholly reversed.®® In New Hampshire, if appel¬ 
lant merely succeeds in reducing the damages to 
a small amount the court in its discretion may limit 


Its costs.®! 

Method of computation. In estimating whether a 
judgment has been reduced on appeal or review, in¬ 
terest accruing on the verdict must be excluded ®2 

b. Fart of Judgment Bemitted 

Where the appellee voluntarily remits a portion of 
his recovery or a remission is made a condition of af¬ 
firmance, he will, as a general rule, be liable for the costs 
of appeal; but there are some qualifications of this 
rule, and in some jurisdictions the appellee has been 
held entitled to costs. 

As a general rule, where appellee or defendant in 
error voluntarily remits a portion of the amount 
recovered, or a remission is made a condition of 
aflSrming the judgment, he will be required to pay 
the costs of the appeal or writ of error.®^ To save 
costs on appeal, it is said, the remittitur should be 
filed before appellant “has taken steps onerous in 
their nature to avoid the effect of the error.”®^ 

In some jurisdictions appellee or defendant in 
error is held entitled to the costs notwithstanding 
the remission,®® and in others the costs are ap¬ 
portioned equally or in such a manner as the court 
deems equitable.®® Even in jurisdictions where the 
general rule obtains, it is not a hard and fast 
rule which may not be varied as justice may re¬ 
quire,®7 but is subject to numerous limitations. 


45. XT S —Ocean Accident & Guar¬ 
antee Corporation v. Penick & 
Ford, CCAIowa, 101 F.2d 493. 

46. Wis—Vogt V. Hecker, 96 N.W. 
90, 118 Wis 306. 

47. Tex —^Bankers Life & Loan 
Ass*n of Dallas v. Wood, CivApp, 
128 SW.2d 464, error dismissed 
Wood v. Bankers Life & Doan 
Ass*n of Dallas, 132 Tex 605, 126 
S W,2d 262—Southwestern Life Ins 
Co V Houston, Civ.App., 121 SW. 
2d 619, error refused. 

4& Vt.—Platt V. Shields, 119 A. 
620, 96 Vt 267—Lassell v. Burton, 
16 Vt. 188. 

49. Me.—^Knowlton v. Wing, 78 A. 
870, 107 Me. 484. 

Mass—Williams v. Hodge, 11 Mete. 
266. 

15 O J. p 252 note 76. 

60. Mass—Johnson v. Wetherbee, 8 
Pick 247—^Lincoln v. Goulding, 3 
M&ss 234 

51. NH—Woodbury v. Parshley, 10 
N.H. 392. 

52. Me—^Brown v. Attwood, 7 Me. 
366—Kavanagh v. Askins, 8 Me. 
397 

53. Ala.—^Louisville & H. R. Co. v. 
Grizzard, 189 So 203 

Ga—^Anderson v Beasley, 161 SE 
360, 169 Ga. 720—Gulf Life Ins 


Co. V, Lewis, 195 SB 208, 57 Ga. 
App. 249—Security Ins Co. v 
Jackson, 187 S B. 234, 64 Ga.App 
iSl—Brown v. General Motors Ac¬ 
ceptance Corporation, 183 S.B. 632, 
52 GaApp. 409—Schafer Baking 
Co V Greenberg, 180 SB. 499, 61 
GaApp. 324—National-Ben Frank¬ 
lin Fire Ins Co. v. Darby, 172 S 
B 819, 48 Ga.App. 394—New York 
Life Ins Co v. Tarbutton, 163 S B 
229, 46 Ga.App 97. 

Neb.—Mosslander v. Armstrong, 134 
NW. 922, 90 Neb. 774. 

Tex—Security Ben. Ass*n v. Tucker, 
CirA.pp„ 111 S.W.2d 333, error 
dismissed. 

15 C J p 262 note 79. 

Costs in lower oouzt 
Where judgment is affirmed on re¬ 
mission of portion of amount, plain¬ 
tiff in error Is not entitled to costs 
made in lower court —Smith v. Turn- 
ley, 46 Ga. 454. 

Xn Nevada^ under statute giving 
appellate court discretion as to 
award of costs on modification of 
judgment of lower court, and provid¬ 
ing that, if no order as to costs is 
made, party obtaining "any relief** 
on such modification is entitled to 
costs, appellant is entitled to costs 
where judgment is reduced in 
amount with respondent's consent, or 
judgment is reversed unless re¬ 

571 


spondent agrees to reduction, and 
court makes no order relative to 
costs.—Geplach Live Stock Co. v. 
Laxalt, 2 P.2d 123, 53 Nev 269—Dix¬ 
on V. Southern Pac, Co., 179 P. 382, 
42 Nev, 73. 

54. Tex.—^Arnold v. Williams, 21 
Tex 413—White v. Glover, 71 S.W. 
319, 31 TexCiv.App. 8, 9. 

55. S C —Spence v. Southern R. Co., 
90 SB. 760 

16 C.J. p 253 note 90. 

SB. Okl—^Berry v. Chester, 100 P. 
619, 23 Okl 340 

Wyo.—^Henderson v. Coleman, 115 P. 

439, 1186, 19 Wyo. 188, 286. 

15 C.J p 253 note 91. 

Mode ot appoxtionment 
On affirmance of judgment on con¬ 
dition of remittitur of part of dam¬ 
ages awarded which plaintiff should 
have remitted because of error in 
trial court's calculation, one fourth 
of costs on appeal were taxed 
against plaintiff for failure to make 
remittitur and remaining three 
fourths were taxed against defend¬ 
ant—^Wunderlich v. Shumate, Miss., 
181 So 527. 

57- Ind —^Hartford L. Ins Co. v. 
Hope, 81 N.B. 696, 1088, 40 Ind. 
App. 364. 
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Appellee will not be required to pay the costs of the 
appeal where it is conceded on the Inal that cer¬ 
tain Items should be deducted from plaintiff’s claim, 
but they are included in the judgment by mis¬ 
take where through errors in computation a 
judgment for plaintiff was too large, and all of 
the excess except thirty cents was cured by remit¬ 
titur in the trial court where notwithstanding a 
remittitur is made on appeal with appellant’s con¬ 
sent in the reviewing court, the case is brought to 
hearing and the judgment affirmed where the 
modification of the judgment did not result from 
sustaining any assignment of error but from the 
voluntary offer of appellee or where respondent 
conceded that the judgment was excessive to the 
extent that it was reduced, and appellant, by a prop¬ 
er motion in the trial court, could have obtained 
such modification.®^ It has also been held that 
costs will be taxed against appellant where the ex¬ 
cess remitted by appellee is slight.®® 


So, appellee will not be taxed with the costs of 
appeal where his offer to remit the amount in ex¬ 
cess of the proper recovery was made before ap¬ 
peal or the taking of steps to review the judg¬ 
ment,®'* or soon after the a])peal,®® or before argu¬ 
ment on appeal®® or the submission of the case.®? 
On the other hand, it is held in some jurisdictions 
that appellee cannot recover the costs of appeal 
where his offer to remit comes too late,®® and that 
he will be liable for such costs where the judg¬ 
ment is affirmed after allowing a remittitur not filed 
until after the appeal is taken or perfected.®® 
Where defendant refused his consent to a modifi¬ 
cation of the judgment agreed to by plaintiff and 
entered on appeal, defendant was taxable with the 
costs of appeal ,70 and where respondent con¬ 
cedes an 6rror in the amount of his judgment and 
stipulates that it be corrected, but appellant does 
not tender the amount justly due, costs will not be 
allowed to cither party.71 


WlMo. oosts SLot taacafela ag«i3i«t tkjh 
peUeo 

Whoto Judgment for plaintiff waA 
afllrmod on condition that ho remit 
six thousand five hundred dollars of 
tho l<^n thousand hvo hundred dol¬ 
lars awarded, with intent to allow him 
a clear Judsrment far four thousand 
dollars, costs will not .be taxed 
against him, and defendant caoinot 
complain of court’s failure to make 
amount remaining: largro enougrh to 
cover costs, of which defendant got 
the advantage In the deduction.— 
Arizona Bostom R. Co. v Head, 224 
P. 1067, 26 Ariz. 260, denying motion 
222 P. 1041, 26 Arlz. 137. 

Weitlier party entltlod to costs 

Judgment awarding damages for 
alienation of affections and order de¬ 
nying motion for new trial on the 
minutes were reversed on tho foots, 
on dofendant’s appeal, and new trial 
was granted, with costs to defendant 
to abide tho event, unless plaintiff 
should, within ten days, stipulate to 
reduce verdiot to one thousand five 
hundred dollars, as of date of rendi¬ 
tion, in which event Judgment would 
be modified accordingly and, as so 
modified, affimied together with or¬ 
der, without costs of appeal to ei¬ 
ther party—Kelhl v. Waters, 206 N. 
T.S. 64, 251 APP.D1V. 788, 

▲pporttoiuiiMit 

(1) Whore remittitur is required 
on appeal, one half the costs of ap¬ 
peal may be taxed to each party.— 
Lamb v. Tomlinson, 177 IlUApp. 290. 

(2) On appeal from Judgment for 
one thousand and eighty dollars, 
whore Judgment was affirmed on con¬ 
dition that appellee remit two hun¬ 
dred and eighty dollars, appellants 
were taxed two thirds of costs in 
appellate court and appellee one 


third.—Boudourcs v. Oalloway, 268 
I11.APP. 30. 

5a. Wls.—^Andresen v. TTphnm Mfg. 
Co., 08 N*.W. 618, 120 Wls. 661. 
Where plaintiff ihdniltted exoees, 
but by mistake the was not 

written off, usual rule of costs ap¬ 
plied.—^lUvf^rvicw l^tate Bank v. 
Courtney, 74 S.W.2d 81, 229 Mo.App. 
111 . 

Appellant liable for costs when su¬ 
premo court affirmed trial court's 
Judgment on understanding that er¬ 
ror In computation of Interest in fa¬ 
vor of respondent would be corrce.t- 
ed where respondent had filed waiv¬ 
er of excess both in supreme court 
and in trial court.—Mllroy v. Movie, 
63 X>.2d 406, 180 Wash. 17. 

BP, Tex.—Ftttherree v. Phskens, Civ. 
App., 188 S.W. 047. 

60. Mloh.—ICall V. Concordia F, Ins. 
Co., 61 N.W. 624, 00 Mich. 408. 

01 . Tex.—Chicago, Zl. X. A O. R. Co, 
r. Bell, Clv.App,, 168 S.W. 306, 

OS. Cal.—Conlin v. Fmanuel Lewis 
Inv. Co., 147 P. 472, 26 Cal.App. 
388. 

63. Tex.—^Protective Mut. Life Ins, 
Ass’n V. Duke, CIv,App„ 01 S.W. 
2d 763—Missouri, K. 6b T. Ky. Co. 
of Texas V, Davidson, 60 S.W, 278, 
26 TQX.Civ.App. 184. 

04. Cal.—^Ledbetter v. Baysldo Land 
Co., 202 P. 946, 06 CaUApp. 02. 
W.Va.—O'Connell v. Little War Creek 
Coal Co., 122 S.ID. 168, 06 W.Va. 
686 . 

16 C.J. p 253 note 87. 

Respondent entitled to costs where 
ho made offer to reduce his Judgment 
for item of interest to which he was 

572 


not entitled, and before blit of ex¬ 
ceptions was prepared. —I^edbeltor v 
Bayside Land Co., 202 X>. 046, 56 Cal. 
App. 02. 

06. K.y,—Kemple v, Harrow, 30 N*. 
r,Super. 447. 

Vo oosts awarded either party 
when judgment below was for too 
much, and plaintiff on discovering 
error offered soon after appeal to 
make proper reduction.—Kemple v. 
Harrow, supra. 

06. La,—Brashear v, Wilkins, 0 Rob. 

66 . 

Wlthont oosts 

Where provisions of Judgment 
were result of Inadverttmce on port 
of plaintiff and prior to argument of 
appeal plaintiff offered to correct 
Judgment, modification eould be made 
without costs.—Ituvinsky v. Sohon- 
berg, 287 KY.S. 037, 248 App.Dlv 
602, motion granted 4 N.K.2d 821, 
272 N.Y. 608. 

67- Tex—Merchants’ 8b Manufactur¬ 
ers’ Inter-Insurance Alliance v. 
Hansen, Clv.App., 268 S.W. 257. 

6 A Tox.—Texas IQmployers’ Ink 
Ass’n V. Gill, Civ.App., 262 S.W 
860. 

66 . Tex.—Owyn v. Lyon, Clv.App., 
277 S.W. 1116—Pecos 8b N. T. Ry. 
Co. V McMeans, Clv.App., 188 S.W, 
602—Atchison, T. 8b S. F. Ry. Co. 
V. Boyce, Clv.App., 171 S.W. 1094. 
W.Va.—O’Connell v. Little War Crook 
Cqal Co., 122 am. 168, 96 W.Va. 
686 . 

TO, Cal.—^Hathaway v. McOillycud- 
dy, 206 P. 108, 66 Cal.App. 689. 
Colo.—Levand v. North America 
Realty Co., 271 P. 177, 84 Colo. 445. 

71- Cal.—Finley v. Wyatt, 298 P. 80, 
113 Cal.App. 233. 
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Appellee will not be required to pay the costs of the 
appeal where it is conceded on the trial that cer¬ 
tain items should be deducted from plaintifFs claim, 
but they are included in the judgment by mis¬ 
take, where through errors in computation a 
judgment for plaintiff was too large, and all of 
the excess except thirty cents was cured by remit¬ 
titur in the trial court ,^9 where notwithstanding a 
remittitur is made on appeal with appellant’s con¬ 
sent in the reviewing court, the case is brought to 
hearing and the judgment affirmed,®® where the 
modification of the judgment did not result from 
sustaining any assignment of error but from the 
voluntary offer of appellee,or where respondent 
conceded that the judgment was excessive to the 
extent that it was reduced, and appellant, by a prop¬ 
er motion in the trial court, could have obtained 
such modification.®2 it has also been held that 
costs will be taxed against appellant where the ex¬ 
cess remitted by appellee is slight.®® 


So, appellee will not be taxed with the costs of 
appeal where his offer to remit the amount in ex¬ 
cess of the proper recovery was made before ap¬ 
peal or the taking of steps to review the judg- 
ment,®4 or soon after the appeal,®5 or before argu¬ 
ment on appeal®® or the submission of the case S'? 
On the other hand, it is held in some jurisdictions 
that appellee cannot recover the costs of appeal 
where his offer to remit comes too late,®® and that 
he will be liable for such costs where the judg¬ 
ment is affirmed after allowing a remittitur not filed 
until after the appeal is taken or perfected ®9 
Where defendant refused his consent to a modifi¬ 
cation of the judgment agreed to by plaintiff and 
entered on appeal, defendant was taxable with the 
costs of appeal,^® and where respondent con¬ 
cedes an 6rror in the amount of his judgment and 
stipulates that it be corrected, but appellant does 
not tender the amount justly due, costs will not be 
allowed to either party.*?! 


Wlieo. costs Slot taaca.'ble affaliLst ap¬ 
pellee 

Where Judgment for plaintifC was 
affirmed on condition that he remit 
SIX thousand five hundred dollars of 
the ten thousand five hundred dol¬ 
lars awarded, with intent to allow him 
a clear Judgment far four thousand 
dollars, coats will not .be taxed 
against him, and defendant cannot 
complain of court’s failure to make 
amount remaining large enough to 
cover costs, of which defendant got 
the adveuQtage in the deduction —• 
Arizona £!astern H. Co. v Head, 224 
P. 1067, 26 Ariz 269, denying motion 
222 P. 1041, 26 Ariz 137. 

Neither party entitled to costs 

Judgment awarding damages for 
alienation of affections and order de¬ 
nying motion for new trial on the 
minutes were reversed on the facts, 
on defendant's appeal, and new trial 
was granted, with costs to defendant 
to abide the event, unless plaintiff 
should, within ten days, stipulate to 
reduce verdict to one thousand five 
hundred dollars, as of date of rendi¬ 
tion, in which event judgment would 
be modified accordingly and, as so 
modified, affirmed together with or¬ 
der, without costs of appeal to ei¬ 
ther party—^Keihl v. Waters, 296 N. 
Y.S 64, 251 AppDiv. 783. 

Apportionment 

(1) Where remittitur is required 
on appeal, one half the costs of ap¬ 
peal may be taxed to each party — 
Lamb V. Tomlinson, 177 IllApp 290 

(2) On appeal from judgment for 
one thousand and eighty dollars, 
where judgment was affirmed on con¬ 
dition that appellee remit two hun¬ 
dred and eighty dollars, appellants 
were taxed two thirds of costs in 
appellate court and appellee one 


third—^Boudoures v. Galloway, 268 
IllApp 30. 

58. Wis —Andresen v Upham Mfg 
Co, 98 NW 618, 120 WiS 561 
Wheire plaintiff admitted excess, 

but by mistake the excess was not 
written off, usual rule of costs ap¬ 
plied —^Riverview State Bank v. 
Courtney, 74 SW2d 81, 229 MoApp. 
111 . 

Appellant liable for costs when su¬ 
preme court affirmed trial court's 
judgment on understanding that er¬ 
ror in computation of interest in fa¬ 
vor of respondent would be correct¬ 
ed where respondent had filed waiv¬ 
er of excess both in supreme court 
and in trial court—^Milroy v. Movie, 
63 P.2d 496, 189 Wash. 17. 

59. Tex.—^Patherree v. Pickens, Civ. 
App, 188 S.W. 947. 

99- Mich-—Hall V. Concordia P Ins. 
Co, 61 N.W 624, 90 Mich 403. 

ei, Tex.—Chicago, R. I. & G. R Co 
r. Bell, Civ App, 168 S.W. 396. 

62. Cal.—Conlin v. Emanuel Lewis 
Inv Co., 147 P, 472, 26 Cal.App 
883. 

63 . Tex — ^Protective Mut. Life Ins 
Ass’n V. Duke, Civ App., 91 S W. 
2d 753—^Missouri, K A T. Ry. Co 
of Texas v. Davidson, 60 SW". 278, 
26 Tex Civ App. 134. 

64. Cal.—^Ledbetter v. Bayside Land 
Co., 202 P. 946, 56 Cal.App 92 

WVa—O’Connell v Little War Creek 
Coal Co., 122 SB 168, 96 W.Va 
686 . 

15 C J p 253 note 87 
Sospoadent entitled to eosts where 
he made offer to reduce his judgment 
for Item of interest to which he was 
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not entitled, and before bill of ex¬ 
ceptions was prepared—^Ledbetter v. 
Bayside Land Co., 202 P. 946, 55 Cal. 
App 92 

65. N’T—^Kemple v. Darrow, 39 N. 
T Super 447. 

No ooflts awarded either party 
when Judgment below was for too 
much, and plaintiff on discovering 
error offered soon after appeal to 
make proper reduction.—^Kemple v. 
Darrow, supra 

68 . La—^Brashear v. Wilkins, 9 Rob. 
66 

Without costs 

Where provisions of Judgment 
were result of inadvertence on part 
of plaintiff and prior to argument of 
appeaJ plaintiff offered to correct 
Judgment, modification could be made 
without costs.—^Ruvlnsky v Schon- 
borg, 287 N.T.S 637, 248 App Div 
602, motion granted 4 N.B.2d 821, 
272 N.Y. 698. 

67- Tex—^Merchants' & Manufactur¬ 
ers' Inter-Insurance Alliance v. 
Hansen, Civ App., 268 S.W. 267. 

68 . Tex.—^Texas Employers' Ins. 
Ass'n V. Gill, CivA-Pp., 252 SW. 
850. 

69- Tex—Gwyn v. Lyon, Civ App, 
277 SW. 1116—Pecos & K T Ry. 
Co V McMeans, Civ App , 188 S W. 
692—Atchison, T, & S P Ry Co. 
V Boyce, Civ App., 171 SW 1094 
W Va.—O'Connell v Little War Creek 
Cqal Co., 122 SB 168, 95 WVo. 
686 . 

70. Cal—^Hathaway v. McGillycud- 
dy, 206 P. 108, 66 Cal App 689. 

Colo —^Levand v North America 
Realty Co., 271 P. 177, 84 Colo. 446. 

71. Cal—Finley v. Wyatt, 298 P. 80, 
113 Cal App 233. 
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§ 324. -- Both Parties Appealing 

Where both parties appeal and the Judgment is 
modified, the costs of appeal are generally awarded to the 
party regarded as successful on such appeal. If the 
modification Is immaterial, or is In favor of the losing 
party, neither party is entitled to costs. 

It has been held that, where both parties appeal 
and there is an immaterial modification of the judg- 
ment,'^2 or where the decree is modified as to the 
losing party,*^3 neither party is entitled to the costs 
of appeal; that where both plaintiff and defend¬ 
ant except to the decision and defendant prevails 
on both exceptions, he is entitled to costs in the 
reviewing court, although a balance is found due 
plaintiff,'^'* and that where the judgment is affirm¬ 
ed on plaintiffs appeal and the amount of recovery 
is substantially reduced on de‘fendant*s appeal, de¬ 
fendant is entitled to the costs of appeal.^S On the 
other hand, it has been held that where defendant 
failed in all his contentions and complainant was 
sustained as to only one exception, complainant 
would be taxed with one third and defendant with 
two thirds of the costs of review'!^® Where both 
parties appeal and each obtains a modification of 
the decree it has been held in some cases that each 
must pay his own costs of appeal and in others 
that appellee must pay costs in both courts.*^® 

g 325, — Modification as to One of Sever¬ 
al Appellants 

Where a decree is affirmed as to one of several ap¬ 
pellants but modified as to the others, it has variously 
been held that the latter are entitled to costs, one half 
to be taxed to the appellee and one half to the other-ap¬ 
pellants; that costs may be denied both to and against 
the appellants as to whom the judgment was modified, 
and the appellee is entitled to costs against those as to 
whom the judgment is affirmed and those as to whom it 
Is modified. 

Where a judgment or decree is affirmed as to one 
of two or more appellants, but modified as to the 
others, the latter are entitled to costs of appeal, 
half to be taxed to appellee and half to the other 


appellants,but it has also been held that under 
such circumstances costs may be denied both to 
and against appellants as to whom the modification 
was had;*^ and also that appellee is entitled to 
costs against those as to whom it is affirmed and 
those as to whom it is modified are entitled to costs 
as against appellee 

g 326. -- Modification Not Sought 

Modification should be made without awarding costs 
against the appellee where the appeal was not taken 
to secure the right acquired by a modification. 

Where the appeal was not taken to secure the 
right acquired by a modification of the decree, the 
modification should be made without awarding 
costs against appellee.^^ So, the fact that the 
amount recovered against appellant is reduced on 
appeal will not entitle him to costs, where the ques¬ 
tion of the amount of recovery did not affect the 
taking of the appeal, the mam contention being that 
appellee was not entitled to recover at alL^S 

g 327 . - Modification. Ex Gratia 

The defendant In error or appellee may be allowed 
costs where the judgment Is modified ex gratia, al¬ 
though It has been held that where a decree for the 
plaintiff awards to the defendant an excessive amount 
and the plaintiff does not appeal, the judgment will be 
modified without awarding costs to either party. 

Where on an appeal the judgment or decree is 
modified ex gratia, appellee or defendant in error 
may be allowed to recover his costs.^^ Also, under 
a statute providing that the costs of appeal shall 
he in the discretion of the court when a judgment is 
modified, but that if no order is made as to costs 
the party obtaining any relief shall have his costs, 
appellant is not entitled to costs where the court, 
merely ex gratia, remands the cause with leave to 
appellant tQ amend.®^ However, it has been held 
that where a decree in favor of plaintiff awards to 
defendant an amount in excess of the sum to which 
he is entitled, and plaintiff does not appeal, the 


72. Wash—^Delano v. Tennent, 244 
P. 273, 138 Wash 89, 46 A.LR 
766. 

Vatnre of jnodilloaitioiL 
Where both parties appealed, and 
Judsrmexit was modified so as to cor¬ 
rect error in entering personal Jiidg"- 
ment against wife for husband's 
breach of covenant of lease, neither 
party was entitled to costs.—Delano 
V. Tennent, supra 

73. Mich—ORehead v. Hounson, 9 N 
W. 267, 46 Mich 243. 

74 . vt.— ^Downer v BTlzsle, 10 Vt 
541. 

ra, Wash —Hausken T. Hodson- 


Peenaughty Co., 187 P. 319, 109 
Wash 606. 

76L Tenn —Gaines v. Pagala, Ch 
App, 42 S W 469. 

77. ITS—Standard Plunger Eleva¬ 
tor Co, V Stokes, N" Y., 212 F. 893, 
129 CCA 413 

16 C.J. P 263 note 93. 

78. La.— Hilligsherg v. Holmes, 7 
La 566 

70 . Iowa—^Kenyon v. Tramel, 28 N 
W. 37, 71 Iowa 693, 

80. Mich—Warner v. Hall, 19 NW. 
40, 53 Mich. 371. 

8L Minn—^Nelson v. Munch, 14 N. 
W. 678, 30 Mum 132. 
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82. Cal —Southern Impr Co v. Bur- 
son, 81 P. 1107. 147 Cal 401. 

NC,—Williams v, Dunn, 65 SB 764, 
161 ISrC 107. 

83. U.S —^Drainage Dist No. 7 of 
Poinsett County, Ark, v. Stern¬ 
berg, CC.AArk, 16 F 2d 698, mod¬ 
ifying 16 F 2d 41. 

04. Ill.—^Brown v. American Stone 
Press Brick Mfg Co., 64 Ill App. 
647 —Sexton v. Chicago Storage Co, 
30 IlLApp 96, reversed on other 
grounds. 21 NB. 920, 129 Ill. 318, 
16 Am S R 274 

85. Nev—^Dixon v. City of Reno, 
195 P. 338, 44 Nev. 350. 
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judgment will be modified without awarding the 
costs of appeal to either party.*® 

§ 328. Acts or Omissions Affecting Right 

A party who would ordinarily be entitled to costs of 
appeal may, by his acts or omissions, such as noncompli- 
ance with court rules as to the preparation and filing 
of briefs, etc., be precluded from recovering costs, or may 
be required to pay them. 

As shown infra this section and §§ 329-335, there 


are many cases in which a party ordinarily entitled 
to recover the costs of appeal may, by his acts or 
omissions, be precluded from recovering such 
costs,or may be required to pay them Thus, 
a party, although successful on appeal, has been de¬ 
nied the costs of appeal because of defects or omis¬ 
sions in connection with the preparation of the rec¬ 
ord, transcript, or case, or because of violation of 
the rules of court m reference to the appeal,*^ 


86. Or—^McNiel v. Holmes, 160 P 
266, 77 Or. 166. 

87. Ark—Grady v Grady-Gallin, 31 
S W 2d 130, 182 Ark 184. 

lia.—^Rhodes v. Sinclair Refining Co > 
184 So. 720, 191 La. 189—Decatur 
Comice & Roofing Co. v Caldwell 
Bros, 188 So. 611, 173 La 694— 
Cambon Bros. v. Suthon, 87 So. 
612, 148 La 669 

Mich.—Airport Recreation Club v. 
Morris, 286 NW 181, 288 Mich 
694 —^Lorber v. Bankers Trust Co 
of Detroit, 280 NW. 67, 284 Mich. 
614—Hoffman v Gould, 263 NW 
422, 273 Mich 441. 

Tex.—^Republic Production Co. v. Lee, 
Com App , 121 S W.2d 973, modify¬ 
ing Scoggins V. Lee, Civ App, 92 
S.W 2d 1116—^Texas Co. v. Schwarz, 
Civ App., 54 S.W.2d 167 
'Wis—^Mandelker v. Goldsmith, 188 
N W. 74, 177 Wis. 246, 

Ctroimds for denying costs 

(1) Defendants were not entitled 
to recover costs on plaintiff's appeal 
from Judgment for defendants, even 
though judgment was affirmed and 
reversal would have worked a grave 
injustice on defendants, where de¬ 
fendants were inactive for a long 
period of time, when they might have 
brought case on for hearing or forced 
dismissal of appeal.—Menghetti v. 
Dillon, V6 P.2d 696, 10 Cal.2d 470. 

(2) Where defendants lost on main 
issue on which they relied on appeal, | 
and appellate court's inability to de¬ 
termine extent of their liability was 
due to their failure to fully develop 
their defense, they should pay all 
costs of appeal.—^American Surety 
Co of New Tork v. Skaggs' Guard¬ 
ian. 67 SW.2d 496; 247 Ky 687. 

(3) Defendant was not liable for 
costs on plaintiff's appeal from judg¬ 
ment erroneously dismissing suit 
when plaintiff testified that he did 
not sign affidavit verifying peti¬ 
tion and his counsel stated that he 
abandoned case, although Judgment 
was reversed and cause remanded for 
submission of further evidence,— 
Roger? V. Blitz, La App, 161 So. 613. 

(4) Garnishee corporation not fil¬ 
ing disclosure while litigation ran 
course In three courts, although re-t 
peatedly asked to do so, was denied 
costs of either court, notwithstand¬ 
ing reversal of judgment against it. 


—^Detroit Independent Oil Co v. Mil¬ 
ler, 209 NW 102, 286 Mich 191. 

(5) Where defendant could have 
amply protected his rights by bill of 
interpleader and was unnecessarily 
litigious, it should not be allowed 
costs of appeal, although success¬ 
ful.—^Herpe v. Herpe, 122 NE 204, 
225 N.T. 323, reversing Herpe v. Ger¬ 
man Sav Bank of Brooklyn, 169 N. 
T.S 1118, 173 AppDiv 967. 

Where plalutUTs conduct was op¬ 
pressive and unneighborly, appellate 
court mav refuse to allow him costs 
and disbursements on appeal, even 
though affirming decree in his favor 
—Schiffmann v. Toumans, 187 P. 630, 
96 Or 511 

xrxmeoessary appeal 

(1) Where appellant could have 
had relief obtained without suit and 
without appeal, he must pay all 
costs—Grady v. Grady-Gatlin, 31 S 
W.2d 130, 182 Ark 184 

(2) Where, in rent action, tenant 
admitted liability of three hundred 
dollars, and landlord appealed from 
adverse judgment without having 
moved for judgment in that sum on 
pleadings, notwithstanding verdict 
against him, supreme court was re¬ 
quired to indulge presumption that 
trial court would have grranted that 
relief had it been requested, as re¬ 
gards proper allocation of costs on 
appeal—Lesh v Johnston Furniture 
Co, Ind., 14 N E 2d 637, denying mo¬ 
tion 18 N.B 2d 708 

88 . Colo—Holbrook Irr Dist v Ft 

Lyon Canal Co, 269 P. 674, 84 

Colo 174 

Mioh—Heath v Gloster, 239 NW. 

337, 256 Mich. 291 

▼exatlons appeal 

Where, alter judgment dismissing 
appeal fiom commissioner's judg¬ 
ment, plaintiff conceded error and of¬ 
fered to reinstate appeal, plaintiff 
was entitled to costs on appeal to su¬ 
preme court, although on such ap¬ 
peal there was a reversal, there being 
no excuse for the appeal—Heath v 
Gloster, supra. 

/ 

ProouxbLg reaxgumexLt below pend¬ 
ing appeal 

Defendant in error, who procured 
reargument in district court pend¬ 
ing review, confessed error, warrant¬ 
ing assessment against it of costs.— 

574 


Holbrook Irr. Dist. v. Ft Lyon 
Canal Co, 269 P. 674, 34 Colo 174 

88 . Conn —^Baker v Paradiso, 169 
A. 272. 117 Conn. 639—Wells v. Ac¬ 
tive Automobile Exch, 121 A 888, 
99 Conn 523 

Minn.—^Lestico v Kuehner, 283 NW. 

122, 204 Minn 125. 

SC—^Pinckney v Knowles, 99 SB 
354. 112 SC. 7. 

Specifloatioii of reasons of appeal 
Although judgment is reversed, ap¬ 
pellant will not be entitled to costs 
where he violates rule of court re¬ 
quiring him to specify reasons of 
appeal—^Wells v Active Automobile 
Exch., 121 A 883, 99 Conn. 623 

Preparation of transcript 

Successful appellant, disregarding 
rules for preparation of transcript 
and index of record, may be re¬ 
quired to pay own costs —^In re 
Springer's Estate, 266 P 1068, 79 
Mont. 256 

Preparation of “case” 

(1) Although judgment is reversed, 
appellant will not be entitled to 
costs, where "case” was not pre¬ 
pared as required by court rule — 

• Eargle v Sumter Lighting Co, 96 S. 
B 909, no SC 660—Schein v Bp- 
stin, 96 S.E. 905, 110 S.C 438— 
Strickland v. Southern Ry. Co, 93 
S E. 187, 107 S.C 621—James v Vic¬ 
tor Mfg Co, 92 S.B 1045, 107 SC. 
334. 

(2) The case not conforming to 
rule, evidence not being given in 
narrative form, and much of it being 
wholly unnecessary, disbursements 
will not be allowed, both sides being 
responsible for record —^Morton v. 
Tolbert, 98 SB 199, 111 SC 442 

Prolixity 

Plaintiff in error was not entitled 
to costs, where unreasonably prodi¬ 
gal and prolix in making record, al¬ 
though judgment was reversed.— 
Niagara Fire Ins. Co. v. McCord, C C 
A Ind , 24 F 2d 491 

Velther party entitled to costs, 
where decrees in water right suits 
were affirmed pro forma, on failure 
of counsel for either, after repeated 
notifications, to produce essential tes¬ 
timony not m record—^In re Rogue 
River Water Rights, 235 P. 279, 114 
Or 372, affirmed Lance v Boling, 241 
P. 840, 116 Or. 410. 
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or may even be taxed with such costs.®0 So, an ap¬ 
pellee’s failure to comply with the rules in the mat¬ 
ter of argument in the appellate court will pre¬ 
vent the taxation of costs in his favor, although the 
judgment is affirmed.^i It has been held that where 
an appeal from a decree of the chancellor entered 
on his own motion, was necessary for complain¬ 
ant’s benefit, but was not made necessary by de¬ 
fendant’s conduct, defendant was not chargeable 
with the appeal costs, although the judgment is 
reversed.92 it has also been held that where it is 
hard to say which party was most to blame for a 
long and expensive appeal record, neither party will 
be allowed any costs of appeal.83 Where neither 
party was diligent in avoiding the necessity for the 
expenses of the litigation, the court has imposed 


the costs on both parties equally.^^ 

Where appellee fails to file any brief in the ap¬ 
pellate court,®® and files no brief and makes no 
appearance,®® no costs will be allowed, although the 
judgment is affirmed or the appeal dismissed. The 
same rule has been applied where appellee’s brief 
is not filed in due time or within the time prescrib¬ 
ed by rules of court,® although it has been held that 
where appellee fails to file his brief within the 
prescribed time, he may be taxed with the costs in¬ 
curred in the reviewing court between the time of 
filing the appeal and that of filing the brief.®® Np 
costs will be allowed to the successful party on ap¬ 
peal where his brief includes improper matter or 
otherwise fails to comply with the rules of court,®® 


XiLoliisioa, of BuperftiLOiiji matter 

Notwithstandin^r affirmance of 
judgrment, no costs will be allowed 
appellee where inclusion of superflu¬ 
ous evidence in the record was due to 
the fact that appellee's counsel re¬ 
fused to consent to its omission.— 
Baker v. Paradiso, 169 A. 272, 117 
Conn 639. 

90. Tex —Carson v. Texas Pipe Line 
Co, CivApp, 69 S.W.2d 328, error 
dismissed 

OronndB for taxing againat suocess. 
fnl party 

(1) Where defendant, in automo¬ 
bile collision case with simple is¬ 
sues, requested submission of flfty 
special issues, thus mcreasing proba¬ 
bility of mistake, and forty were 
submitted, all costs would be taxed 
against defendant, although success¬ 
ful on appeal.—Carson v. Texas Pipe 
Line Co, supra. 

(2) WTiere, because transcript did 
not contain appeal bond from Jus¬ 
tice court to county court, judgement 
was reversed and cause remanded 
for new trial with instruction to 
dismiss unless appeal bond from jus¬ 
tice court be shown, cost of appeal 
was taxed against appellant, smce 
It had duty to bring up correct tran¬ 
script.—^Beaumont Majestic Co. v. 
Berwick, Tex Civ App., 87 S.W.2d 
1116, error dismissed. 

91 . Iowa —^In re Bschweller's Es¬ 
tate, 209 NW. 273, 202 Iowa 269. 

92 . Tenn.—^Davis v. Andregg, 269 S. 
W. 647, 149 Tenn. 246. 

93. ND—^Farmers' Security Bank 
of Park River v. Verry, 172 N.W. 
867, 42 ND. 264. 

94. Fla —Buchanan v Smith, 140 So. 
776, 103 Fla. 1180. 

96 . Mich—^Denison v. Polk, 286 N. 
W 143, 289 Mich 28—^Denk v. De¬ 
troit & Security Trust Co, 284 N W 
626, 288 Mich 9—^Makar v Peoples 
Wayne County Bank of Dearborn, 
280 N.W 31, 284 Mich 489—O'Con¬ 
nor vi O'Connor, 276 N.W. 660, 


281 Mich 640—Singer v. Hoff¬ 
man Cake Co, 276 NW- 177, 
281 Mich 371—Tross v. H. E 
G. Clarke Co., 264 NW 366, 
274 Mich 263—Gower v. Wieser, 
266 NW 603, 269 Mich 6—^Tennent 
V. Roose, 256 NW 279, 267 Mich. 
98—Clawson Lumber Co. v. Gray, 
246 N.W. 69, 261 Mich 173—Quail 
v. Cole, 246 N.W. 642, 260 Mich 
642—Scarborough v. Detroit Oper¬ 
ating Co, 289 N.W 844. 256 Mich. 
178—^People's Wayne County Bank 
V. Lonyo, 238 N.W 201, 266 Mich 
481—Shirek v. Roseink, 286 N.W. 
818, 264 Mich. 106—Cascaden v. 
Magryta, 226 N.W 511, 247 Mich. 
267—Samaha v. Hamper Estate 
Co, 226 NW. 665. 247 Mich. 210 
—^Postal V. Village of Grosse 
Pointe. 214 N.W. 148, 239 Mich. 
286—^Preston v. Clarl^ 214 NW. 
226, 238 Mich. 632, 63 A.L.R. 194— 
Manczel v Weiss, 213 N.W. 76, 
238 Mich, 178—^La Free v De Pew’s 
Estate, 189 N.W. 36, 219 Mich. 
612. 

N T.—^Bosaong v. Muhleman, 3 N.T.S. 
2d 992, 264 App.Div. 738—County 
Securities v Seacord, 295 N.T.S. 
634, 251 App.Div. 728, appeal dis¬ 
missed 14 NE2d 206, 277 NT. 663, 
reversed on other grounds 15 N.E. 
2d 179, 278 N.T. 34. 

16 0 J. p 241 note 17. 

90L U S.—J. Ochoa & Hermano v. 
Perez Blanco, CC.A Porto, Rico, 
16 F.2d 618—Quinones v. Borras, 
Munoz & Co, C.C.A Porto Rico, 293 
F. 390—Benedict© v. West India & 
Panama Telegraph Co, Porto Rico, 
266 F. 417, 167 GCA. 646. 

N.T—County Securities v, Seacord, 
296 N.T.S. 534, 251 App.Div. 728, ap¬ 
peal dismissed 14 N.E 2d 205, 277 
N T. 663, reversed on other grounds 
16 N.E 2d 179, 278 N.T 34—Krisch 
V. Haas, 283 NT.S 622, 246 App 
Div. 731—^In re McLaughlin, 274 N 
T S 692, 242 App Div, 786—^Reeck 
V Royfe, 211 N.T S 687, 126 Misc 
826. 


Wash.—Ames v. Duff & Touk, 190 P. 
230, 111 Wash. 269—Gentry v. 

Krause, 180 P. 474, 106 Wash 
474—Bond v. Marr, 167 P. 132, 98 
Wash 177. 

16 C J p 241 notea 16, 16. 

Where one respondent did not ap¬ 
pear, or argue appeal, or file points, 
an affirmance as to him should be 
without costs —^Manifold v D. S. 
Trucking Corporation, 206 N.T S 322, 
209 App.Div. 633. 

97. Idaho.—^Hellerud v. Hauck, 13 P. 
2d 1099, 52 Idaho 226. 

Mich—^Danciewicz v. Kann, 200 N. 

W. 962, 229 Mich. 124. 

Wis—^Motowski V. People's Dentists 
of Wisconsin, 198 N.W. 466, 183 
Wis. 477. 

98. Ky —^McKinney Steele Co. v. 
Lewellen. 6 S.W 2d 1042, 224 Ky. 
200 . 

99. Mich—^Hockrein v. Gunther, 256 
NW. 694, 268 Mich. 682. 

Minn —^McDermott v. Minneapolis, 
N & S. Ry. Co, 283 N.W 116, 204 
Minn. 215—^In re Martin’s Estate, 
207 N.W. 618, 166 Minn. 269 
N T.—Hess V Kennedy, 171 N T.S. 61 
—Charles D. Jaffe Co v. N T., N. 
H. & H. R Co., 161 NTS. 379— 
Goldreyer v. Shalita, 162 N.T S. 
1002. 

SD.—^In re Okeson's Estate, 217 N. 

W. 676, 62 S.D 387. 

Wash.—^Thomas v. Knights of Mac¬ 
cabees of the World, 149 P. 7, 85 
Wash. 666, L.RA1916A 750, Ann. 
Casl917B 804. 

Wia—Lund v. Keller, 233 N.W. 768, 
203 WiS. 458. 

Faztlciilar defects ' 

(p Where appellant's reply brief 
of two hundred and flfty pages cov¬ 
ered same subjects as original brief, 
but far more elaborately, thereby 
necessitating further briefs by ap¬ 
pellee, and answering briefs by ap¬ 
pellant, costs of appeal will be denied 
appellant, although decree is re¬ 
versed.—^Pord Motor Co. v. K. W. Ig- 
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and an appellee who violates such rules has been 
held taxable with the costs of appeal.^ 

Appeal to ^vrong court. An appellee will be tax¬ 
ed with the costs of an appeal taken to the wrong 
appellate court on his insistence that it should go 
there ^ So, plaintiff, by whose fault in inflating his 
demand defendant’s appeal was brought to the su¬ 
preme court when, in view of the amount actually 
involved, it should have been taken to an inter¬ 
mediate appellate court, will be taxed with the costs 
of appeal to the supreme court on transfer of the 
appeal to the intermediate court.3 


20 C.J.S. 

§ 329. — Failure to Raise Question Below 

a. In general 

b On modification or affirmance 
a. In General 

Ordinarily, where a Judgment Is reversed for errors 
not called to the attention of the lower court, the ap¬ 
pellant will be denied costs, or may even be required to 
pay them. 

It is very generally held that where a judgment 
is reversed for errors not brought to the attention 
of the court below appellant will be denied costs 
and in some cases he has even been required to pay 
costs.5 Where a judgment of dismissal was erron- 


coaTs 


nltion Co . C.C.A Ind , 278 F 378, cer^ 
tiorarl denied K. W Ignition Co. v. 
Ford Motor Co, 42 S.Ct. 18B, 267 
US. 658, 66 LEd 421. 

(2) Appellee was held not entitled 
to costs, notwithstanding appeal was 
dismissed, where controlling ques¬ 
tion was not raised by brief of ap¬ 
pellee—^Hochrein v. Gunther, 256 N. 
W 594, 268 Mich 682 

(3) Hespondents failing to comply 
with rule requiring references in 
brief to evidence was not entitled to 
statutory costs —Tegels v. Tegels, 
225 NW. 85, 177 Minn 222. 

1. Fla.—^Bnar Holding Co. v Palm 
Beach Bank & Trust Co., 186 So. 
341, 102 Fla. 874. 

a. La,—^Knighton v. Safety Tire 
Service, 149 So. 448. 177 La. 762, 
transferred, App, 160 So. 682. 

XxL Georgia 

(1) Where It was obvious that 
writ of error brought to supreme 
court should have been brought to 
court of appeals, cost of ten dollars 
was taxed on transfer thereof to 
court of appeals.—Carter v. Interna¬ 
tional Harvester Co, 177 SE 781, 
179 Ga. 878, transferred 181 SE. 229, 
61 GaApp. 661. 

(2) Supreme court decision In sim¬ 
ilar case, although decision did not 
mention question of Jurisdiction, was 
sufficient to relieve plamtiflC in error 
from responsibility for bringmg case 
within court of appeals' jurisdiction 
to supreme court.—uSltna Life Ins. 
Co. V. Dorman, 177 S.B. 703, 179 Ga. 
890, transferred 180 S.E. 640, 61 Gcu 
App 393. 

& La—Buttner v. Palmisano, 93 So. 
880, 162 La 687—^Vitrano v. Levy, 
92 So, 374, 161 La. 890—^Lo Cicero 
V. Societa Italiana Di M. B. Cnsto- 
foro Columbo, 92 So. 373, 151 La. 
887—^Buck V. Latimer, 92 So. 372, 
161 La. 883—^Mancuso v. Joseph 
Chalona Co., 83 So. 188, 146 La. 
896—Heine v Pontchartrain R. Co, 
81 So 301, 144 La 760—Alessi v. 
Town of Independence, 76 So. 792, 
142 La 338—French v Trout Creek 
Lumber Co., 74 So. 676, 141 La. 18 


-—^Ham V. Louisiana & N W. B. 
Co, 68 So. 183, 136 La 1083. 

4 . Mich—^MacClure v. Noble, 244 N. 
W. 174, 259 Mich. 601. 

S D —Cannon v Merchen, 223 N.W, 
824, 54 SD 592. 

Tex—Stanard v. Cantwell, Civ App, 
286 SW'. 760. 

Wis—Sweitzer v Fox, 276 N.W. 546, 

226 Wis 26. 

15 CX p 254 note 6. 

Xnadvertent error 

On appeal by defendant, individual¬ 
ly and as administrator, where error 
in rendering a judgment against his 
deceased wife's separate estate was 
an inadvertence, which counsel for 
either party could have avoided by 
calling It to attention of Inal court, 
neither party would be allowed costs. 
—Smith V. Fisher, 168 P. 975, 99 
Wash 102, 

Failure to request findings 

Appellant not requesting flndlngrs 
IS not entitled to costs on reveisal 
for failure of court to make flndingrs 
of fact and conclusions of law — 
Davis & Banker v. Wenatchee-Okano- 
gan Warehouse Co, 242 P. 965, 137 
Wash. 470. 

No costs to either party 

(1) WTiere question of unenforce- 
ahility of second mortgage on ground 
of public policy* was not raised in 
trial court in foreclosure suit, but 
second mortgage was set aside by re¬ 
viewing court on that ground, since 
raising of question in trial court 
might have eliminated necessity for 
appeal.—^Meek v. Wilson, 278 N.W. 
731, 283 Mich. 679. 

(2) Where appellant's counsel ob¬ 
scured point on which reversal was 
secured, and presented another con¬ 
tention to trial court —^Mechanics- 
ville Associates v, Thompson, 186 N. 
T.S 70, 113 Misc 519. 

5. Ill —^Matarrese v. Monaco, 274 
Ill App. 457. 

Ky—Davis v Ward, 18 SW2d 782, 

227 Ky. 634. 

Tex —^Brotherhood of Locomotive 
Firemen & Enginemen v. Hassell, 
Civ.App., 66 S.W 2d 223, reversed 
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on other grounds Hassell v Broth¬ 
erhood of Locomotive Firemen and 
Enginemen, 87 SW2d 468, 126 Tex. 
266, conformed to, Civ App, 98 S 
W2d 789—^Butman v Jones, Civ. 
App , 24 S W 2d 796—John A Dick¬ 
son Pub Co. V Bryan, Civ App., 
289 SW 1042, 60 ALR 983, re¬ 
versed on other grounds, Com. 
App , 5 S W 2d 980—Houston E. & 
W T Ry Co V Wilkerson, Civ. 
App, 224 S W 674, dismissed on 
motion—^Daugherty v Manning, 
Civ App, 221 SW. 983, dismissed 
on motion. 

16 C J p 254 note 7, 

Xnadverteut errori partial reversal 
Where by inadvertence judgment 
ran against a defendant against 
whom no personal judgment was 
sought, and where appellants raased 
no objection thereto at time of sign¬ 
ing of judgment, or in exceptions 
or motion for new trial, supreme 
court wil] award respondents their 
costs on appeal, even though it re¬ 
verses judgment in so far as it pro¬ 
vides for recovery of money agamst 
such defendant—Turner v. Eddy, 192 
P 978, 112 Wash. 662. 

FunAaineutai error 

(1) It has been held in Texas that 
where fundamental error on which 
case is reversed has not been raised 
in trial court, costs of appeal will 
be charged to plaintiff in error.— 
North Texas Coach Co v Morten, 
Tex Civ App, 92 SW2d 263—Hoya 
V. Bates, Tex Civ App, 280 SW 916 
—Commercial Credit Co v. Moore, 
Tex Civ App, 270 SW 682. 

(2) So, It has been held that where 
error in judgment awarding defend¬ 
ant an attorney’s fee was not as- 
sigmed as error in court of civil ap¬ 
peals, but was treated as funda¬ 
mental error, and judgment was 
valid in part, the costs of that ap¬ 
peal will be taxed against appellant. 
—Cooksey v Jordan, 143 S W 141, 
104 Tex 618. 

(8) On the other hand, it has been 
held that broad rule taxing costs of 
appeal against plaintiff in error sim¬ 
ply because case was reversed on 
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ecus but harmless, appellee was held not entitled 
to have the costs taxed against appellant, in the 
absence of a request to the trial court to set aside 
the judgment.6 So, where a suit for an account¬ 
ing was dismissed because plaintiffs only cause of 
action was at law, and on appeal by plaintiff the 
judgment was reversed, he was held not entitled to 
the costs of appeal where he failed' to ask the trial 
court for a transfer of the suit to law.7 On re¬ 
versal of a decree sustaining a demurrer to a bill 
and dismissing the same without leave to amend, 
and remand of the cause with leave to amend, no 
costs will be allowed to appellant where he did not 
ask for leave to amend the bill before dismissal.^ 
Where plaintiff had a cause of action when suit 
was filed, and a plea of peremption was not inter¬ 
posed until after the case reached the appellate 
court on defendant's appeal, it was held, under a 


statute empow-ering appellate courts to tax costs 
as deemed equitable, that the court would, on re¬ 
versal of the judgment, order appellant to pay the 
costs of the lower court, and appellee to pay the 
costs of appeal,® 

b. On Modification or Affirmance 

On modification of a Judgment to correct errors not 
brought to the trial court’s attention, an appellant has 
been denied costs, and in some cases has been held lia¬ 
ble therefor. Where judgment is affirmed on a ground 
not urgent in the trial court no costs will be allowed 
on appeal. 

Where a judgment or decree is modified so as to 
correct errors not brought to the attention of the 
court below, which could, and probably would, have 
been corrected in that court, appellant in some 
jurisdictions is denied costs and m others he 
must pay costs.^i In other jurisdictions, the courts 


fundamental error not raised in trial 
court, IS in conflict with statute tax> 
ing costs against appellee or de¬ 
fendant in error on reversal of judg¬ 
ment—^Texas Employers* Ins Ass*n 

V. Price, TexCivApp, 291 SW 287, 
reversed on another ground Price v 
Texa^ Employers* Ins. Ass'n, Com. 
App, 296 S.W 284 

Bexnand with leave to atnefiia 
Where judgment for defendant was 
set aside and case remanded, with 
leave to amend, no reauest to amend 
having been made in lower court, 
plamtiffs were liable for costs — 
Whittington v Louisiana Sawmill 
Co, 76 So ?64, 3.42 La S22—Steams 
V Love Drilling Co, 6 La App 174. 
Time of raising auestlon. 

Appellant, not raising circuit 
court's want of jurisdiction of ap¬ 
peal involving only twenty-flve dol¬ 
lars until jury retired, was liable 
for appeal costs—Davis v. Ward, 13 
S W 2d 782. 227 Ky. 634. 

Mode of raising gnestioiL 
Appellants obtaining reversal of 
default judgment, entered agamst 
them in suit seeking to charge them 
as indorsers on note, for failure of 
petition to allege that notice of dis¬ 
honor had been given or was waived 
'or not required, were liable for costs 
of appeal and costs in trial court re- 
sultmg from failure of appellants to 
raise objection to petition by de¬ 
murrer.—^Williams V Miller, 79 S. 

W. 2d 707, 258 KV- 210 

6. Tex—Liberty Yeast Corporation 
V. Gottlob, Civ App, 297 SW. 692 

7- Ark—^Hayes v. Bankers* & Plant¬ 
ers* Life A8S*n, 261 SW. 296, 164 
Ark. 202. 

9, W.Va.—Kelley v Thompson, 106 
S.E 230, 87 WVau 694—Dickinson 
V. Poster, 96 SB 196, 81 WVa j 
789. j 

9* La.—^Friedrich v. Handy Andy 1 
20C.J.S.-37 


Community Stores of Louisiana, 
App., 164 So. 486. 

10. Ark—^Lewis v Brown, 224 S 
W 986 

Mich—0*Nein v Kunkle, 222 NW 
110, 244 Mich 658 

Minn—^Hackenjos v Kemper Chev¬ 
rolet Co. 268 NW 433, 193 Minn 
37, affirming 257 NW. 518, 193 
Minn 37. 

16 CJr. p 264 note 8. 

No costs allowed 

(1) Where reduction of verdict is 
consented to by plaintiff because of 
erroneous instructions given affect¬ 
ing verdict and defendant failed to 
call court’s attention to error in 
charge—Gallagher v Monroe, 192 
N.W 609, 222 Mich 202. 

(2) Where decree was modifled by 
addmg provisions omitted through 
oversight, not called to court's at¬ 
tention on settlement—O'Neill v. 
Kunkle, 222 NW 110, 244 Mich. 66S 

11- US—^Texeus & P Ky Co v In¬ 
terstate Transp. Co, La, 15 S Ct 
228, 165 US. 585, 39 L Ed 271 
Ariz—Williams v- Earhart, 273 P. 
728, 34 Ariz 666—Saylor v. Hawes, 
246 P 364, 30 Anz. 197. 

Ind,—^Pittsburgh, C. C. & St. L. Ky. 
Co V. Tates, 129 NB. 466, 190 
Ind. 112 

Tex—^Highway Transp. Co. v South¬ 
western Greyhound Lmes, Civ. 
App, 124 S W 2d 433, error re¬ 
fused—^Harrison v Bamgrover, 
Civ App, 118 S.W. 2d 416, error re¬ 
fused—Griffay v. Bobbins, Civ. 
App., 91 S W.2d 1160, error dis¬ 
missed—Cox V. Gaines, Civ.App, 
76 SW2d 172—Crane v Robert & 
St John Motor Co, Civ.App., 42 
SW.2d 686—Green v Noah, Civ. 
App., 24 SW2d 1113, error dis¬ 
missed—^Austm V. Wortham, Civ. 
App, 298 SW. 620—Ciayton v 
Phillips, Civ App., 297 S.W. 888, af¬ 
firmed, Com App, 4 SW.2d 961— 
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State Bank & Trust Co. v. W. O 
Korn & Bro, Civ App., 295 SW 
698—^Buelin v. Smith, Civ App, 294 
S W 317, reversed on another 
ground, Bulin v Smith, Coin.App, 
1 S W 2d 691—^Texas Employers' 
Ins Ass'n v Price, Civ.App, 291 
S W. 287, reversed on other grounds 
Price v Texas Employers* Ins 
Ass’n, Com App., 296 SW 284— 
Williams V. Walker, Civ App. 290 
SW 299—^Merryman v. First Nat. 
Bank, Civ App, 288 SW. 840— 
Moore v Wooten, Civ App, 265 S- 
W 210, reversed on other grounds. 
Com App, 280 SW. 742, rehearing 
denied 283 S W 163—^Mercedes 
Produce Co. v. Roddy, Civ.App., 249 
SW 249. 

W.Va—Sharp v. Kline, 96 SB. 441, 
82 W.Va. 13. 

15 CJ. p 264 note 9 
Inadvertent errors 

Where judgment is modifled on ap¬ 
peal for inadvertent error or uncer¬ 
tainty, not called to attention of 
trial court, appellee will be entitled 
to have costs of appeal taxed against 
appellant. 

Tex—^Watkins v Junker, 40 SW. 11, 
90 Tex 634—Halifax Fire Ins. 
Co V. Felton, Civ.App, 112 S.W. 
2d 269, error dismissed—Hall v. 
Morton, Civ App, 39 S.W 2d 903, 
error refused—^Buelin v Smith, 
Civ App., 294 S.W 317—Watland v. 
L. E Whitham & Co., Civ App., 261 
S.W. 387—^Ikard v. Green, Civ.App, 
260 SW. 1113—Kell v. Mulligan, 
Civ App, 264 SW 621 
W.Va.—Abbot V Bowen, 126 SB. 
686, 98 WVa. 526—^Moore v. Moore, 
104 S B 266. 87 W.Va. 9—Benedetto 
V. D1 Bacco, 99 SB. 170, 83 W.Va, 
620—^Freeman v. Swiger, 98 SB. 
440. 83 W.Va. 426. 

Beduouig amount of recovery 

(1) Where judgment is modified on 
appeal by reducing amount of recov¬ 
ery, costs of appeal will be taxed 
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in some cases merely deny the costs to appellant,^^ | and in other cases award costs against him;i* 


against appellant irho failed to call 
trial court’s attention to excessive¬ 
ness, by motion for new trial or oth¬ 
erwise. 

Ind—Pittsburgh. C.. C & St. I-. Ry 
Co. V. Tates, 129 N.U 495, 190 Ind. 
112 . 

Tex—^E1 Paso Electric Co v. White- 
nack, ComApp, 1 SW2d 694, af¬ 
firming, Civ.App, 297 SW 258— 
Gooch V. Keith, CivApp, 126 SW. 
2d 628—Janes v. Busby, CivApp, 
98 S W.2d 788—Houston Gas & 
Fuel Co. V. Perry, CivApp, 55 S. 
W2d 901, modified, 91 SW.2a 1062, 
127 Tex 102—Western XTmon Tele¬ 
graph Co V. Sharp, Civ.App, 5 S 
W 2d 567—^Douglas v. Smith, Civ, 
App, 297 SW 767—Fort Worth & 
D C Ry Co V Ryan, Civ.App, 271 
S.W. 897—^Rule-Jayton Cotton Oil 
Co. V. Vera Gin Co, Civ.App., 261 
S W. 157—^McAfee v. Edwards, Civ 
App, 264 SW. 478—San Antonio & 
A. P Ry. Co V Sutherland, Civ. 
App, 199 SW 521 

Vi—Farmers* Exchange v Walter M. 
Liowney Co, 116 A. 607, 95 Vt. 445. 

(2) Where excessiveness of recov¬ 
ery was due to miscalculation, which 
appellant failed to call to trial 
court’s attention, and error was cor¬ 
rected on appeal, appellant was lia¬ 
ble for costs.—^Hall v. Carroll, Tex 
CivApp, 67 S.W.2d 1068—Hanover 
Fire Ins. Co. v. Nash, Tex,Civ. 
App, 67 SW.2d 462, error re¬ 
fused—Prim V Latham, Tex Civ. 
App, 6 S.W 2d 178, error refused 
—Garvey v. Guaranty Bank & Trust 
Co, Tex Civ App, 298 S.W. 803— 
Koger V Clarli^ Tex.Civ.App, 216 S. 
W. 484, dismissed for want of juris¬ 
diction. 

Brror in. form of Judgment 
Where error, if any, in form of 
judgment was not called to atten¬ 
tion of trial court, costs were ad¬ 
judged against appellant on reforma¬ 
tion of judgment.—Nacogdoches In¬ 
dependent School List. V. Adams, 
TexCiv.App., 86 S.W.2d 667—^Hol¬ 
lingsworth V. Hollingsworth, Tesc. 
CivApp., 29 S.W.2d 816. 

Judgment not oonformlng to verdict 
Where the fact that judgment did 
not conform to verdict of jury was 
not called to attention of trial judge, 
and a party appeals, assigning such 
matter as error, and judgment is cor¬ 
rected on appeal, costs of appeal will 
be taxed against appellant.—Inde¬ 
pendent Order of Puritans v. Man- 
ley, TexCiv.App., 220 S.W. 647. 

Time of raising QLuestion 

Where appellant failed to call trial 
court’s attention to error in judg¬ 
ment during term at which judgment 
was rendered, appellant was charged 
with costs of trial and appeal on 
modification of judgment.—Lipscomb 


V. McKnight, Tex.Civ App., 80 S W. 
2d 501. 

Vodifloation on court’s own motion 
Appellant, not having specially 
complained of permanency of injunc¬ 
tion which appellate court modified 
on Its own motion, costs of appeal 
were adjudged against him.—^Uvalde 
Pavmg Co. V Kennedy, TexClv.App., 
22' S.W.2d 1091. 

ISL Wash—^Rowland v. Cook, 88 P. 
2d 224, 170 Wash 624, 101 A.L.R 
180. 

16 C J. p 255 note 10. 

Beduoing amount of award 
Where miscalculation of Interest 
as part of damages is assigned as er¬ 
ror, and It proves to be only error, 
fact that counsel failed to call 
court’s attention to such miscalcula¬ 
tion would preclude appellant from 
taxing costs on correction of judg¬ 
ment by reducmg amount recovered. 
—Chapleau v Manhattan Oil Co, 
190 NW. 361, 178 Wis. 545 
Neither party allowed oosts where 
modification is slight or relates to 
comparatively insignificant item, and 
error is not called to attention of 
trial court —Schacht Const Co v. 
Smith, 267 P. 396, 144 Wash. 196— 
Balmer v Green Meadow Cheese Fac¬ 
tory & Dairy Co., 267 P. 624. 144 
Wash 185. 

13. Cal —^Bank of America Nat 
Trust & Savings Ass’n v. Oil Well 
Supply Co. of California, 55 P2d 
885, 12 Cal App 2d 265 
La—Globe Automatic Sprinkler Co 
V. Bell, 165 So 150, 188 La. 937— 
Succession of Quinn, 164 So 781, 
183 La. 727—Local No 1226, Inter¬ 
national Longshoremen's Ass’n v. 
Ross, 166 So 857, 180 La. 298— 
Interstate Electric Co. v. Neugras, 
3 La.App 353. 

Mont—In re Ft Shaw Irr. Dist, 261 
P. 962, 81 Mont 170—^Pue v Bush- 
nell, 238 P 124, 72 Mont. 265 
Wash.—Wicklund v. Allraum, 211 P. 

760, 122 Wash. 546. 

Wis—Mikkelson v. Faber, 217 N.W 
702, 196 Wis 64. 

16 C J. p 265 note 11. 

Xnadverfceut error 

(1) Respondent was entitled to 
costs on appeal, although judgment 
must be modified for inadvertent er¬ 
ror not called to trial court’s atten¬ 
tion—Connecticut General Life Ins 
Co V. Cams, 230 N.W. 66, 201 Wis. 
346. 

(2) Respondent admitting inad¬ 
vertent error in judgment, where ap¬ 
pellant did not seek correction, was 
entitled to costs, although judgment 
was modified, appeal being unneces¬ 
sary.—^Barber v. Brnesti, 230 NW. 
28, 56 S D. 603. 

Ambiguity * 

Although judgment for plaintiffs 
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Which was ambiguous and construa- 
ble as permitting double recovery 
was ordered to be amended to con¬ 
form with intention of trial court, 
respondent will be allowed their 
costs on appeal. Where appellants did 
not bring matter of ambiguity to 
trial court’s attention, and did not 
accept plaintiffs’ offer to stipulate so 
as to prevent double recovery under 
judgment—Coluccio v. State, 64 P.2d 
786. 189 Wash 236. 

Reducing amount of recovery 

(1) Where plaintiff is awarded 
judgement greater in amount thftn 
that to which he was entitled, but 
the error was not called to atten¬ 
tion of trial court by motion for new 
trial or otherwise, a correction of 
error on appeal by reducing amount 
of recovery renders appellant liable 
for costs of appeal. 

Cal—^McPheeters v. Bateman, 63 P 
2d 195, 11 Cal App 2d 106—Mills 
V. Richmond Co, 219 P 465, 63 
Cal.App 694—Hollman v Wolf, 212 
P. 40, 59 Cal App 768 
La.—^Farley v Old Homestead, 127 
So 878, 170 La 889—Crawford v 
Abbott Automobile Co, 101 So 871, 
157 La 59—Guccione v. New^ Jer¬ 
sey Ins. Co of Newark, N J, App, 
167 So 846—Jordan v. Commer¬ 
cial Union Fire Ins. Co of New 
Tork, App, 167 So 227—Vaccaro v. 
Favrot, 126 So. 296, 13 La.App. 
120, afilrmed 128 So 284, 170 La. 
483. 

Mont.—^Ramsbacher v. Hohman, 261 
P. 273, 80 Mont 480. 

(2) Where appeal appears to be 
taken for delay only, costs will be 
allowed respondent whose judgment 
is reduced in amount, where appel¬ 
lant would have had relief in trial 
court, if he had asked therefor — 
Klimm V. Henry Cowell Lime & Ce¬ 
ment Co, 176 P. 908, 38 Cal App. 239. 

(8) The appellee should not be re¬ 
quired to pay costs of appeal where 
excess in amount of recovery is 
slight, and error could have been 
corrected had trial court’s attention 
been called to it.—Cabral v. Victor 
& Provost, 168 So 821, 181 La 139. 

(4) Reduction by reviewing court 
of rate of interest allowed by Judgr- 
ment, in accordance with concession 
made by respondent, entitles respond¬ 
ent to costs, where matter w€ls not 
presented to trial court—^National 
Bank of La Crosse v. Funk, 256 N. 
W 786, 216 Wis 412 

Error lu form of judgment 

On defendant’s appeal, correction 
of judgment in rem cmd unqualifiedly 
in personam to make it only quali- 
fledly in personam, made defendant 
liable for cost of appeal, as the error 
would have been corrected if called 
to trial court’s attention.—Town of 
Thibodaux v. Dantln, 76 So. 808, 142 
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and It has been held that one who prays for in¬ 
terest only from the date of the judgment, but who 
fails to correct the error of the court rendering 
judgment in his favor with interest from judicial 
demand, while interest runs only from the date of 
the judgment, is liable for the costs of an appeal 
by defendant to correct the judgment.i4 The rule 
that on modification of a judgment for error not 
called to the attention of the trial court, appel¬ 
lant will be liable for the costs of appeal, has been 
held inapplicable where the case is tried by the 
court without a jury.i5 if appellant did not have 
an opporttmty to correct the error in the tnal 
court the costs will, on modification of the judg¬ 
ment, be imposed on the appellee 16 

Where the judgment is affirmed on a ground not 
urged in the lower court, no costs will be allowed in 
the appellate court.i7 

§ 330. —— Failure to Move for New Trial 

Where a motion for new trial is denied because not 
timely and properly presented, and the Judgment Is re¬ 
versed on appeal, the appellant will not recover the costs, 
either of the trial court or the appellate court. 

Where a motion for a new trial is overruled be¬ 
cause not presented in the time and manner di¬ 
rected by the court, and ^n appeal is taken and the 
judgment reversed, appellant will not be allowed his 
costs either on appeal or in the court below.i* The 
effect on liability for costs of failure to call the 
attention of the trial court, by motion for new trial 
or otherwise, to the error necessitatmg reversal 
or modification of the judgment, has been considered 
supra § 329. 

§ 331. — Delay in Filing Transcript or 
Appeal Papers 

Whera a transcript of record was filed by the de¬ 
fendant In error after term authorized by law for hling 
had expired, It will be stricken from the record at his 
cost. 

Delay in filing the abstract on appeal will be con¬ 
sidered in connection with the allowance of costs 
should the party filing the same prevail on the ap¬ 


peal It has been held that, where a transcript of 
the record was filed by defendant in error after 
the term authorized by law for filing had expired, 
it will be stricken from the record at his cost 60 

§ 332. — Refusal to Accept Release of Er¬ 
rors 

A refusal to accept a release of errors will preclude 
an appellant from recovering costs on modification and 
affirmance of the judgment. 

One who refuses to accept a release of errors ten¬ 
dered before he has taken an appeal and con¬ 
tinued in the reviewing court is not entitled to re¬ 
cover costs of appeal on modification and affirm- 
ance.6i 

§ 333. —— Unfounded Claim of Error 

An appellant will be denied costs where, by an un¬ 
founded claim of error, he has imposed on the court the 
labor of considering an unappealable decree, although 
the decree Is reversed. 

Although a decree is reversed, costs will not be 
awarded appellant who, by an unfounded claim of 
error, has imposed on the court the labor of con¬ 
sidering a decree which was not in fact appeal- 

able. 62 

§ 334. -Errors Caused by Fault of Par¬ 

ties 

a. Fault of appellant 

b. Fault of appellee 

c. Both parties at fault 

a. Fault of Appellant 

Although a Judgment Is reversed, the appellant will 
be liable for costs where he or his counsel Is responsible 
for the errors complained of. Sometimes under such 
circumstances neither party has been awarded costs, and 
sometimes the costs have been made to abide final judg¬ 
ment. 

Where appellant or his counsel is responsible for 
the errors complained of, he will, although the 
cause be reversed, be responsible for costs of ap¬ 
peal,63 especially where the error is invited and 


La 384—^Town of Thibodaux v. 

Stark, 76 So. 806, 142 La. 375. 

14. La.—^Bommarius v. New Orleajas 
Hy & Ligrht Co., 49 So. 213, 128 La 
615 

15 C J. p 255 note 12. 

I6w Tex.—Western Royalty Corpora¬ 
tion V. White, Civ App., 61 S.W 2d 
1097. 

Sloasoa for exception to mie 

That defendant failed to raise 
claim of excessive recovery by mo¬ 
tion for new trial did not warrant 
taxing ooBts of appeal agamst it. 


where case was tried without Jury, 
since it would not be presumed that 
the lower court would have changed 
Its ruling had a motion for new trial 
been filed raising that Question,— 
Western Royalty Corporation v. 
White, supra. 

le. Nev —^Flannery v. Anderson, 4 
Nev. 487. 

17. U S —Cornelius v. C. C. Pic¬ 
tures, Inc, CCAN.T., 7 F2d 308. 

18. Colo —^Kinney v. Williams, 1 
Colo 191. 

19. Wash.—^Babcock T. Seattle 
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School Dist. Ko. 1. 12 P 2cl 762, 168 
Wash. 557. 

ao. Tex.—Cunningham v. Perkins, 28 
Tex. 488. 

21. WVa—Virginia Supply Co. v. 
Calfee, 76 S.B. 669-, 71 WVa. 300. 

22. WVa—^Bee v. Burdett, 28 W. 
Va 744. 

23 . U.S—Oklahoma Gas & Electric 
Co V. Oklahoma Packing Co., Okl., 
64 S.Ct. 732. 292 U.S. 386, 78 L. 
Ed. 1318, vacating, B.C., 6 P.Supp. 
898—^Mansfield, C. & L. K. Ry. Co. 
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committed over the protest of the opposite partjr.^^ 
It has also been held that where appellant was one 
of the parties plaintiff, and did not withdraw until 
after the evidence was heard, although before the 
decree, he would be taxed with the costs of appeal 
although the decree was reversed 6 that where a 
peculiar state of affairs requiring an award of a 
new trial by the appellate court was brought about 
in great measure by appellant, costs were not re¬ 
coverable against appellee by reason of reversal 
under a technical construction of the law, but that 
such costs should abid’e the result of a final judg¬ 
ment and that appellant, whose fault partly con¬ 
tributed to an error in the amount of the judg¬ 
ment, would not be awarded costs on reversal and 
remand for modification, but that neither party 
should recover costs.27 

b. Fault of Appellee 

Where a judgment Is reversed for error caused by 
the appellee’s fault, he must pay the costs of appeal 

Where a cause is reversed for error caused by 
the fault of appellee, he must pay the costs of ap- 
peal.28 So, the costs of appeal will be taxed against 
appellees offering a certified copy of a deed in evi¬ 
dence without complying with the statutory re¬ 
quirements as to previous filing and notice, al¬ 
though the judgment is affirmed.^^ 

c. Both Paxties at Fault 

Where the error Is due to the fault of both parties, 
no costs will be awarded to either on modification or 
reversal. 

Where a decree is modified and it appears that 


both parties had been in error from the beginning 
no costs should be given to either and where 
a decree is reversed for error into which the trial 
court was led by the fault of both parties, each must 
bear his own costs.31 So, it has been held that on 
reversal of a judgment for invalidity in a referee’s 
decision, neither party should recover costs,where 
both argued the appeal on a defective record 
that where a case made on appeal was not fully 
presented and was sent back for a finding of facts, 
costs will not be awarded, -3 3 that costs will be de¬ 
nied where a writ of error is dismissed for defects 
in procedure arising from a stipulation of the par¬ 
ties ,3^ and that an appeal from an unappealable 
order will be dismissed without costs where the 
question of its appealability was not raised by the 
parlies.35 

§ 33S. — Failure to Secure Costs 

A party entitled to costs may forfeit his right by 
failure to use proper means to secure the allowance. 

Where a party who is entitled to costs of appeal 
neglects to comply with the prescribed means of se¬ 
curing the allowance of his costs, he forfeits his 
rights thereto.33 So, if a party does not ask judg¬ 
ment in the court below for an item of interlocu¬ 
tory costs he loses the right thereto and cannot as¬ 
sign for error the omission of the court to render 
such judgment37 

§ 336. Persons Entitled 

Separate costs may under some circumstances be 
awarded to each of several appellants on reversal. A 
special guardian appointed in a proceeding for an ac- 


V. Swan. Ohio, 4 S.Ct. 610, 111 U S. 
379 

La—McClary v. Payne, 85 So. 642, 
147 La. 693. 

Pa—^Froess v. Proess, 131 A 276, 
284 Pa. 869 
15 CJ. p 255 note 18. 

Chwundless ohjeotlon 
Where evidence is excluded on ob¬ 
jection of city, and court erroneously 
charges that jury may find for de¬ 
fendant on certain other evidence, 
and It appears that other cases de¬ 
pend on result of appeal, appellate 
court will reverse Judgment, but at 
cost of city appellant.—^Easton City 
V. Hughes, 66 Pa Super. 589. 

Defective pleading 
Where demurrer to complaint was 
sustamed because complaint con¬ 
tained evidential matter and antici¬ 
pated defenses, supreme court. In re¬ 
versing judgment on grround that 
complaint, notwithstanding such 
matter, stated a cause of action, will 
not award plaintiff costs, since plain¬ 
tiff herself brought about the errors. 


—^Matonock v. Speer, 226 P 267, 76 
Colo. 226. 

Invitixig erroneous instruction 
Where appellant's attorney dictat¬ 
ed into record agreement that auto¬ 
mobile was worth one hundred and 
twenty-five dollars, thus inviting er¬ 
ror in instruction permitting recov¬ 
ery of more than amount sued for, 
appellant would be taxed with costs 
of appeal —^Watkins v. Blass, 146 So 
348, 164 Miss 325. 

24- Va—^Litz V. Rowe, 80 SB. 165, 
117 Va, 762, LRA1916B 799 

25. Pa—Markle v. Wilbur, 50 A 
209, 200 Pa 473. 

26, Or—Dolan v Continental Cas¬ 
ualty Co, 283 P 16, 131 Or. 827, 
modifying 281 P. 182, 131 Or. 327, 
which reversed 279 P. 855, 131 Or 
327. 

27- Wash—Cain v. Norman, 248 P 
71, 140 Wash, 81. 

28- Colo—^Farmers' High Line Ca¬ 
nal & Reservoir Co. v. Moon, 45 P 
437, 22 Colo 560. 

15 C.J p 266 note 20. 
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29w Tex—^Miller v. Unsicker, Civ. 
App., 5 SW2d 624. 

30. Mich —^McCurdy v. Clark, 27 
Mich 445 

31. WVa—^McWhorter v . City of 
Clarksburg, 161 SB 677', 111 W. 
Va. 9 

32. NY—Smith v Geiger, 95 NB. 
706, 202 NY. 306, reversing 118 
NYS 1148, 134 AppDiv. 936. 

33. Mich —Luxburg v. French, 39 
Mich. 190. 

34L Mich.—^Harris v. Sweetlaxid, 11 
NW 830, 48 Mich 110 

35. N Y.—^In re Loewenguth's Es¬ 
tate, 100 NYS 422, 114 App Div. 
764. 

36. Ky—Schnabel v. Waggoner, 80 
S W. 1126, 118 Ky. 362, 26 Ky.U 
268. 

15 0 J. p 256 note 22. 

37. Ind.—^Richardson v. St. Joseph 
Iron Co., 6 Blackf. 146, 38 Am.D. 
460. 
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counting may in a proper case be entitled to costs on 
modification of the Judgment. 

In the absence of exceptional circumstances vary¬ 
ing the rule,3 8 one who is not a party to an appeal 
is not entitled to any costs of appeal 39 The fact 
that a judgment is erroneous as to a defendant 
not appealing does not entitle appellant, as to whom 
the judgment is affirmed, to a judgment for costs.**® 
Parties prosecuting a joint appeal are presumed to 
share equally in the expense thereof.*^ It has been 
held that, where several cases were commenced 
against several defendants, each of whom appealed 
from an order sending the issues to a referee, and 
the order was reversed, each appellant was entitled 
to his statutory costs that where an intervener 
joins defendant in resisting plaintiff*s demand, and 
there is a judgment against both defendant and in¬ 
tervener, from which they appeal, and the judgment 
is reversed, and plaintiffs demand rejected at his 
cost m both courts, the intervener is entitled to re¬ 
cover his costs and that where an issue tried 
between several defendants is wholly distinct, and 
bears no relation to the issue between plaintiff and 
defendants, a judgment on an appeal between de¬ 
fendants on their issue, to which plaintiff is a neces¬ 
sary respondent to maintain his judgment recover¬ 
ed on the main issue, which awards costs to “re¬ 
spondents,” entitles plaintiff and responding de¬ 
fendant to their separate costs.** On affirmance 
of a decree removing a committee of an incompetent 
for irregulanty in handling funds of the estate, as 


modified by reducing the amount of balance of funds 
directed to be paid by an accounting committee to 
a substituted committee, costs of appeal would be 
awarded to a special guardian appointed in the ac¬ 
counting proceeding.*® 

§ 337. Persons Liable 

a. In general 

b. Primary liability 

a. In General 

Costs cannot ordinarily be taxed against one not a 
party, or improperly made a party, to an appeal, nor 
against mere nominal parties not represented on appealr 
nor against mere stakeholders. Various decisions have 
been made as to liability for costs of parties acting in a 
representative or ofllcial capacity, or in certain proceed¬ 
ings relating to decedents’ estates. 

Ordinarily, one not a party to an appeal cannot 
be charged with the costs thereof, costs being al¬ 
lowed only against the actual party ,*® but in 
a case where judgment was erroneously entered 
against only one of two defendants, both being li¬ 
able, and on appeal by him alone judgment was 
rendered against both, the court charged the costs 
of appeal against the nonappeahng defendant.**^ 
Neither can the cost of appeal be charged against 
a person improperly made a party to the ap¬ 
peal,*® nor against merely nominal parties not rep¬ 
resented on the appeal,*® nor against a mere stake¬ 
holder.®® On appeal by the state in a proceeding 


38. US —Com Products Heflnmgr 
Co. V. Chicago Real Est L & T. 
Co, Ill, 186 F. 68, m C.CA- 283. 

Bffect of Btipulatlon. 

It has been held, however, that on 
reversal of decree for complainants 
where one of defendants who prop¬ 
erly made several defenses took no 
part in appeal by reason of stipula¬ 
tion under which ho had no occasion 
so to do he is entitled to costs in 
court below —^Pollard v. Reardon, 
Mass, 65 F. 848, 18 CCA. 171. 

39. Wash —^Municipal League of 
Bremerton v City of Tacoma, 6 P. 
2d 687, 166 Wash. 82. 

16 C J p 257 note 38 
46 l hi.—B urke v. Hindman, 76 HI 
App 496. 

41 . Tex—Austin v. Conaway, Civ. 

App, 283 SW 189 
48 . SD.—Kelly v Oksall, 97 N.W. 
11, 17 SD. 392 

43. La Johnson v New Orleans, 
33 So 735. 109 La. 696 

44 . NT—Reynolds v. Jffitna L Ins 
Co, 61 NTS. 901. 30 Misc 162 

45. NT—In re Triumpho, 294 N. 
TS 466, 250 AppDiv 171. 

46 - Tex—Orchin v Fort Worth 
Poultry Sc Egg Co.. Civ.App, 63 


SW2d 103, reforming 43 S.W.2d 
308. 

15 C.J p 266 note 26. 

]^xecatr3x not appearing on appeal 
In proceedings against estate by 
claimant of lien, in which other cred¬ 
itor of decedent, who appeared to 
contest allowance of lien, was the 
prmcipal, if not the sole, objector to 
allowance thereof, and in which ex¬ 
ecutrix made no appearance in su¬ 
preme court on claimant’s appeal 
from Judgment disallowing lien, su¬ 
preme court in reversing Judgment 
will tax costs against contestant, and 
not executrix.—Memll v. Focht. 179 
N.W 813, 172 Wis. 676 

47. Tex —^Brown v. Keye, Clv.App., 
26 SW. 988. 

48; Ind.—O'Boyle v. Shannon, 80 
Ind 169. 

46, Md.—^Hagerstown Furniture Co 
of Washington County v Baker, 
149 A 666, 168 Md 574—Renehan 
v McAvoy, 81 A 586, 116 Md. 366, 
38 LRA,NS, 941 

Corporate stockholders real appel- 
laats 

Costs of appeals, nominally by cor¬ 
poration, from decrees directing sale 
of corporation’s assets, were imposed 
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on stockholders who were real appel¬ 
lants—^Hagerstown Furniture Co. of 
Washington County v. Baker, 149 A 
656, 168 Md 674. 

Person talcing no part In contest 
Where purchaser at judicial sale 
took no part in contest as to wheth¬ 
er sale should be confirmed or set 
aside, contest being between owner 
of property and lienholder, purchaser 
was not liable for costs on appeaL 
—Gleason v Kentucky Title Co, 80 
S W. 814, 26 Ky.L. 147. 

50. N.D.—^Maxbass State Bank v. 
Hurley Farmers El Co, 156 N.W. 
921, 33 ND. 272 

Or.—^Harris ex rel. Carpenters Un¬ 
ion No. 2673, of Marshfield, Lum¬ 
ber & Sawmill Workers, v Back- 
man, 86 P2d 466, 160 Or 620. 

Bank holding deposit 
Costs on appeal will not be taxed 
against bank on affirmance of judg¬ 
ment from which it and its codefend¬ 
ants appealed, where bank was mere¬ 
ly innocent holder of money deposit¬ 
ed with it, and did not pazticipate 
in any of wrongs complained of — 
Harris ex rel. Carpenters Union No. 
2573 of Marshfield, Lumber & Saw¬ 
mill Workers v. Backman, 86 P.2d 
466, 160 Or. 580. 
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to assess certain property for taxation, in which 
a county was joined without its volition, the state 
must pay the costs on a successful appeal by the tax- 
payer.61 On affirmance of a judgment or dismiss¬ 
al of the case, all of several plaintiffs in error who 
join in the bill of exceptions are chargeable with 
the costs of the writ of error, in the absence of an 
affidavit in forma pauperis Under some stat¬ 
utes, where judgment is rendered against several 
defendants and the judgment on appeal is affirmed 
with costs, the costs taxable against each should 
be such sum as would be obtained by dividing the 
whole costs by the number of persons against whom 
judgment was rendered 63 No costs of appeal 
should be taxed against an appellee on reversal of 
the judgment for error in admitting testimony not 
offered by him, but by his coappellee; the latter 
alone being liable for the costs.64 A statute ex¬ 
empting certain classes of litigants from the neces¬ 
sity of giving security for costs, does not relieve 
them absolutely from payment of costs,66 

Where costs incident to an intervening petition 
were awarded by the court below to the interven¬ 
er, and the reviewing court reversed the decree 
which was in his favor, the costs of such interven¬ 
ing proceeding were taxable against him.66 A 
judgment debtor who was not made a party to 
the garnishment proceedings, but knew of the 
judgment against the garnishee and acquiesced 
therein before the garnishee brought a writ of 
error, should not be charged with costs on revers¬ 
al of the judgment, sinCe it was not necessary for 
the protection of the garnishee that he should sue 
out the writ of error 67 Where appellant aban¬ 
doned his appeal after it was docketed, but his 
attorney was permitted to intervene and prosecute 


the appeal for the protection of his own interests, 
the costs incurred after appellant’s abandonment 
of the appeal will be taxed, on affirmance of the 
judgment, to intervener, and not to appellant.63 

Representative or official capacity. As respects 
liability for costs where a party is acting in a rep¬ 
resentative or official capacity, it has variously been 
held that where an order refusing to surcharge the 
final account of a trustee in bankruptcy is reversed 
on appeal, the trustee must bear the costs of ap¬ 
peal,6® that where plaintiff was successful in re¬ 
covering the property of decedent’s estate, the 
administrator, who was made a party defendant in 
his representative capacity only, and whose appeal 
was solely for the protection of the individual de¬ 
fendants, would not be charged personally with the 
costs on affirmance of the judgment, but plaintiff 
could recover the costs from the individual de¬ 
fendants,*60 that where an executor appeals with¬ 
out right in a matter in which he has no concern, 
the costs must be paid by him personally that 
where there is no reasonable grounds for appeal by 
a guardian from an order terminating the guardian¬ 
ship, costs will be taxed against him personally ;62 
and that costs are not taxable in the appellate court 
against a secretary of state where he had no per¬ 
sonal interest in the controversy, but was acting 
in his official capacity 66 On the other hand, it 
has been held that costs will not be allowed to 
either party on affirmance of a judgment where ap¬ 
pellants are public officials acting in an official ca- 
pacity.64 Under some statutes the public adminis¬ 
trator cannot be taxed with the costs of appeal in 
a proceeding instituted by or against him in his of¬ 
ficial capacity.65 

Liability of assets of decedents^ estates. Under 


51. Ala.—state v. Page, 97 So 244, 
19 Ala.App. 303. 

52. Ga—Hall v. Hall, 195 S.E 781, 
186 Ga 502 

53. La—Gill V. Atocha, Mann Un- 
rep.Cas 193. 

54. Tex—^Reese v, Hamlett, Civ. 
App , 223 S W 346 

55. Tex—^Roby v Hawthorne, Civ 
App, 84 S.W2d 1108, eiror dis¬ 
missed. 

56. DC —^Metropolitan Loan, etc-, 
Co V. Schafer, 44 App D C. 866. 

57. Tex —Smith v Security Inv. Co , 
Civ.App, 16 SW.2d 926. 

Sa D.C—^Kellogg V Wlnchell, 276 
F, 463, 61 App D C 96. 

59. US—^In re India Wharf Brew¬ 
ery, CCAN.Y, 96 F2d 710. 

xn SChmesota 

(1) A statute providing that costs 
in actions prosecuted or defended by 


trustee shall be charged to trust es¬ 
tate unless court directs them to be 
charged against trustee personally, 
was held not to govern taxation of 
costs in supreme court in trustee's 
proceeding to secure allowance of ac¬ 
count and a discharge, where pro¬ 
ceeding had been concluded by final 
order —Malcolmson v. Goodhue Coun¬ 
ty Nat. Bank of Red Wing, 272 N. 
W. 167, 198 Minn, 662 

(2) Supreme court clerk's taxation 
of costs in favor of prevailing party 
and against trustee on appeal from 
final order In special proceeding 
brought by trustee for allowance of 
final account and for discharge, was 
proper —Malcolmson v. Goodhue 
County Nat Bank of Red Wing, su¬ 
pra. 

60. Mont,—Gravelin v. Poner, 260 
P. 823, 77 Mont. 260 

61. Md.—Surratt v. Knight, 168 A 
1, 162 Md. 14. 


62. Iowa.—^In re Kimball's Guard¬ 
ianship, 166 N.W 591. 

63. Minn—^State v. Holm, 24g N.W. 
133, 186 Minn 331 

64. Utah.—^Plutus Mining Co;. V. 
Orme; 289 P. 182, 76 Utah 286. 

65. La,—Succession of Watson v- 
Melropolitan Life Ins Co, Apj>., 
156 So. 590, refusing rehearing 166 
So. 29, and annulled on other 
grounds 162 So 790, 183 La 2tp 
and fo>llowed in Wells v. Douglas 
Life Ins Co, 156 So 34^ rehearing 
dismissed 156 So 591, followed m 
Cryer National Life & Accident Ins 
Co., 156 So. 84, annulled on other 
grounds 162 So 804, 183 La. 67, fol¬ 
lowed in Williams v. National Life 
& Accident Ins. Co, 166 So. 34, 
annulled on other grounds 162 So. 
803, 183 La. 64, followed m Foley 
V. National Life & Accident Ins. 
Co, 166 So 86, annulled on other 
grounds 162 So. 798^ 183 La. 49. 
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some statutes, the costs iti certain proceedings re¬ 
lating to decedent’s estate are required to be paid 
out of the assets of the estate.66 

Other cases determining the persons liable for 
costs on appeal or writ of error are cited m the 
nate.®7 

h. Primary Liability 

In some Jurisdictions, an appellant Is primarily liable 
tor the costs of appeal, while in others each party to 
the appeal Is primarily liable for the costs made by 
him. Under some statutes, a successful appellant is 
liable for all costs if they cannot be made out of the 
appellee. 

In some jurisdictions, appellant is primarily li¬ 
able for all the costs occasioned by appeal,and 
hence plaintiff, if he is the appellee, cannot be call¬ 
ed on to pay these costs, unless and until he is con¬ 
demned to pay them by judgment on appeal.®^ In 
others, each party to an appeal or proceeding in the 


supreme court is primarily liable for the costs made 
by him, and there is no statutory authority for 
charging to relator or appellant, or requiring the 
payment by them before judgment, of fees incur¬ 
red by respondent.’^® Under some statutes, a suc¬ 
cessful appellant will be liable for all costs of ap¬ 
peal if they cannot be made out of appellee,'^^ 
and a return of an execution against appellee un¬ 
satisfied is sufficient proof of this fact .'^2 

§ 338, Apportionment 

The appellate court ordinarily has no power to appor¬ 
tion costs on appeal unless such power is conferred by 
statute. In some Jurisdictions, the court is authorized to 
apportion costs in its discretion. 

A reviewing court has no power to apportion 
costs on appeal unless the statute confers such pow- 
er,’^3 but in a number of jurisdictions the court is 
given power to apportion the costs as, in its dis¬ 
cretion, justice may require,regardless of what 


66. Cal—^In re Allmaras’ Estate, 76 

P.2d 667. 24 Cal.App2d 467, 

Distribution prooeedm^s 

On reversal of decree whicli errone¬ 
ously distributed estate to testator's 
two sons, although sons were not 
mentioned in will on ground that 
omission was unintentional, rather 
than ma^ng distribution aa directed 
in will, costs of appeal were to be 
paid out of assets of estate,—^In re 
Allmaras* Estate, supra, 

67. Persons held liable 

(1) Where mortgagee on appeal 
from order denying motion to set 
aside foreclosure sale was awarded 
costs by Supreme Court, he was en¬ 
titled to judgment against all ad¬ 
verse parties, Including purchaser at 
foreclosure sale —^Federal Land Bank 
of Spokane v. Curts, 290 P. 402, 49 
Idaho 624. 

<2> In suit by administrator of 
illegitimate insured under war nsk 
policy to determine rights of various 
claimants, to proceeds of policy 
wherein state and United States 
claimed proceeds by escheat, and de¬ 
cree awarding proceeds to illegiti¬ 
mate daughter of insured's illegiti¬ 
mate sister was eifflrmed on appeal, 
costs of appeal were adjudged 
against administrator of estate — 
Adams v, Jackson, TennApp., 126 S 
W 2d 899. 

<3) Where relator was appomted 
city attorney by city council and 
president alone refused to sign sal¬ 
ary orders, village clerk signing the 
same, costs, on appeal by clerk and 
president from Judgment awarding 
writ of mandamus to compel pay¬ 
ment of relator^s salary, will be as¬ 
sessed against president alone.— 
Gansser v. Vanderveen, 142 N.W. 744, 
176 Hlch. €17. 


County losing its suit for interest 
on funds deposited in defendant bank 
IS liable for costs, whether it exe¬ 
cutes bond therefor on appeal or 
not —Colbert County v Tennessee 
Vall-ey Bank, 144 So. 803, 225 Ala 
632. 

Defendant not answering or paziidU 
patiLng lu trial 

A defendant who Is awarded sub¬ 
stantial relief, although he had not 
answered nor taken any part in 
trial, but who seeks, on appeal from 
judgment, to retain benefit to which 
he was not entitled, is liable for 
costs of appeal where Judgment is 
modified by striking out relief award¬ 
ed him by trial court.—^McWhirter v. 
Bowen, 99 N.TS. 560, 114 App Div 
68 . 

Where attorney real party in inter¬ 
est 

Where attorney for plaintiff 
brought suit without being authoriz-» 
ed so to do, and appeal is taken from 
order denying defendant's applica¬ 
tion for discontinuance of action in 
which plaintiff Joined, and order is 
reversed, attorney for plaintiff, be¬ 
ing real party in interest, is liable 
for costs—Kelly v. New York City 
R Co.. 106 NTS. 894, 122 AppDlv. 
467. 

66. La.—State v. Fourth List. Ct. 
Judge, 30 ,La.Ann. 599. 

69. La,—State v. Fourth List. Ct 
Judge, supra. 

70. Nev.—Stringmeyer v. Baker, 129 
P. 452, 35 Nev. 800. 

7L Tenn.—^Lefeber v. Nashville, 
etc, R. Co, 20 S.W. 978, 92 Tenn. 
164—^Mathis v. Memphis, 6 Baxt. 
489. 

72. Tenn.—^Lefeber v Nashville, etc., 
R. Co., 20 S.W. 978, 92 Tenn. 164. 
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73. Hawaii —Christian v. Walalua 
Agrricultural Co, 32 Hawaii 30. 
Where court has no statutory au^ 

thozity to apportion costs, it cannot, 
although two appeals are heard on 
same record, apportion costs of print¬ 
ing the record between the two cases 
—^Kretz v. Fireproof Storage Co., 149 
NW. 648, 965, 127 Minn 304. 

74, Ala.—^Dewberry v. Bank of 
Standing Rock, 150 So. 463, 227 
Ala. 484—^Lynn v. Mellon, 114 So. 
680, 217 Ala. 76. 

Ill—See Beall v. Jones, 211 IlLApp. 
336. 

La.—Caraway v. Le Blanc, 1 La.App. 
192. 

Miss—^Humphreys v. Thompson, 130 
So 162, correcting judgment Hum¬ 
phrey V. C H. Thompson & Stew- 
art-Gwynne & Co., 126 So. 408. 

Costs on appeal in equity 

(1) Supreme court may in proper 

case apportion costs on appeal In 
equity.—^Pitts v. Walker, 103 So 860, 
212 Ala. 646. ^ 

(2) Costs incident to appeal in 
equity are usually so apportioned as 
to do equity, where there are special 
circumstances which require that 
such costs do not follow Judgment. 
—Masser v. London Operating Go., 
146 So. 72. 106 Fla 474. 
Apportioiiment held proper 

<1) Where neither party resisted 
submission of certified questions 
which supreme court was Justified in 
refusing to answer, costs were divid¬ 
ed between parties—Gillespie v. Ful¬ 
ler Const Co„ 61 SW.2d 977. 122 
Tex 506, dismissing certificate, Civ. 
App, 66 S W 2d 798, error refused 
of questions submitted 

(2) Wliere satisfaction of unwar¬ 
ranted Judgment for attorney's te&if 
I was made of record after appeal was 
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disposition it makes of the appeal In an action 
on several policies covering the same machinery, 
where six defendants joined in answering, and the 
cause was tried as one in which they were united in 
interest, and was so submitted on appeal, all de¬ 
fendants, although separately appealing, would be 
treated as one party in taxing costs on appeal, one 
sixth of the total to be taxed against each defend¬ 
ant*^® Where three separate appeals by defendant 
from separate orders in a cause were printed in one 
record, disbursements should be divided into three 
parts, and one third taxed to each appeal.^*^ The 
reviewing court may give specific directions in re¬ 
gard to the amount of printing disbursements that 
shall be taxed against a particular party.*^® 

The apportionment of costs on appeal or writ 
of error is considered in cases where both parties 
prevail on review, supra § 296; where both par¬ 
ties appeal and the judgment is affirmed, supra § 
302, where the judgment is reversed, supra §§ 308, 
311; where the appeal is dismissed, supra § 313; 
where the judgment is reversed in part and affirm¬ 
ed in part, supra § 319; and where the judgment 
is modified, supra §§ 322, 323, 325, 

§ 339. Security for Costs 

Security for costs on appeal must be given when 
the statute so requires, but in the absence of such a 
statute no security is necessary. The right to require 


security may be waived. Sureties on the bond of an 
unsuccessful appellee are, ordinarily, liable for the 
costs. 

Whether or not security for costs must be given 
by appellant or plaintiff in error is a matter solely 
of statutory regulation and in the absence of 
statute requiring such security it need not be giv¬ 
en®® Statutes requiring nonresidents to give se¬ 
curity for costs before commencing an action are 
usually held to apply as well to appeals or writs of 
error taken or sued out by them.Si Neither is it of 
any importance that appellant was defendant in the 
action in the trial court, as it is a new proceeding 
instituted by him,®2 although it has been held that, 
under a statute providing that the title of the ac¬ 
tion shall not be changed in consequence of an 
appeal, a defendant appealing cannot, in any legal 
sense of the term, be called a plaintiff so as to com¬ 
pel him to file security for costs as a nonresident.®® 
The right to require security from a nonresident 
plaintiff in error may be waived ®4 It has been 
held that an application for rehearing after final 
judgment by a nonresident is within a statute re¬ 
quiring security for costs in actions commenced by, 
or for the use of, nonresidents;®® and the rule 
has been held to apply to use plaintiffs.®® Where 
appellant has moved from the state after an ap¬ 
peal he cannot, it has been held, be required to give 
security.®*^ A bond for costs on appeal covers 


perfected, costs m supreme court 
should be apportioned—^Koonlz v. 
Clark Bros, 227 NW. 684, 209 Iowa 
62. 

(3) Defendants for whom verdict 
was directed and who filed record 
for writ of error without having filed 
motion *for new trial will be required 
to pay share of costs—Stewart v 
Hoffmeister, 65 S.W 2d 220, 16 Tenn. 
App. 495. 

(4) Where respondents were enti¬ 
tled to single bill of costs Jointly 
and presence of dissimilar Items in 
each bill to which no objection was 
made required direction for payment 
of difCorcnt amounts instead of total 
amount of costs Jointly, each bill 
was taxed against adult appellants in 
proportionate amount with further 
disallowance, in each, of one half the 
disbursement for taxing costs.—In re 
Betz* Will, 273 N.YS. 730, 162 Misc. 
426. 

75 , Ala—^Lynn v. Mellon, 114 So 
680, 217 Ala 75. 

7a. Wis —^Milwaukee Steel Type, 
etc, Co V. American Cent Ins Co., 
169 NW, 988, 164 Wis 298. 

77. NT—^Kardonsky v. Tozzi, 216 
NTS 418, 217 App.Div. 753. 

78. N.T—Church B Gates & Co. v. 
National Fair & Exposition Ass’n, 


122 NB. 621, 226 NT. 668, grant¬ 
ing motion Church B Gates & Co 
V Empire City Racing Ass'n, 121 
NB 741, 226 N.T 142, which af¬ 
firms Church B Gates & Co. v 
National Fair Exposition Co, 168 
NT.S. 1070, 172 AppDiv 681. 

79. Xn J^onlBlasia 

<1) Where plaintiff had furnished 
bond for costs on demand of clerk 
of court, but bond did not cover costs 
of transcript which would be neces¬ 
sary in event of appeal, and clerk 
refused to demand further bond, de¬ 
fendants were entitled to compel 
plaintiff to furnish such bond on 
grround that plaintiff had no proper¬ 
ty subject to seizure—Jones v. Wil¬ 
liams, 184 So 566, 191 La 129. 

(2) A demand by defendants that 
plaintiff be compelled to fumush 
bond for costs of preparing tran¬ 
script in event of appeal, made after 
commencement of trial on merits, 
but immediately after clerk of court 
had notified defendants that they 
would have to pay cash for tran¬ 
script in event of appeal, was not too 
late—Jones v. Williams, supra. 

Ift MIoTUgwi, in cases appealed 
from circuit court commissioner se¬ 
curity cannot be required under a 
statute requiring security for costs 
only in actions begun m circuit court. 
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—^People V. Wayne Clr. Judge, 49 
NW 923, 41 Mich 661 

80. Cal—In re MePhee, 97 P, 878, 
164 Cal 386. 

16 C J. p 267 note 47. 

In Alabaona^ by express statutory 
provision, guardian ad litem of in¬ 
fants who were parties to proceed¬ 
ing in probate court need not give 
security for costs on appeal —^Pol¬ 
lard V. Jackson, 85 So. 431, 204 Ala 
31. 

81. Ky.—Horton v. Shemll-Russell 
Lumber Co., 139 SW. 737, 144 Ky. 
608 

16 C.J p 267 note 48. 

88 . Ky—Horton v. Shemll-Russell 
Lumber Co, supra. 

83. N.T—Johnson t. Teomans, 8 
How.Pr. 140 

84. Ohio —McVicker v. Ludlow, 2 
Ohio 259. 

JEtoqnlroment Is not waived by fil¬ 
ing supersedeas bond —^Filley v. 
Cody, 3 Colo. 221. 

86 . Ala.—Garrett v. Terry, 38 Ala. 
514 

86 b Ill—Smith ▼. Robinson, 11 Ill. 
119. 

87- Md—Berry v. Griffith, 1 Harr. 
A G. 440. 
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only the costs in the appellate court; costs in the 
lower court being merged in the judgment appeal¬ 
ed from.88 

The sureties on the cost bond of an unsuccessful 
appellee are ordinarily liable for the costs of ap¬ 
peal,®® but It has been held that where complain¬ 
ant obtained in the lower court a void judgment 
which the appellate court set aside on appeal by 
defendant, the costs of appeal, although chargeable 
against complainant, could not be taxed against the 
surebes on his prosecution bond.®® The enforce¬ 
ment of the liability of a surety on a cost bond giv¬ 
en by appellant or plaintiff in error is by an ordi¬ 
nary civil action on the bond.®i In the federal 
courts it has been held a surety on a bond on appeal, 
the obligation of which is to “pay all costs that may 
be adjudged or awarded against him,”®® or to pay 
“all damages and costs,”®® is liable for costs made 
in the trial court as well as for those made on ap¬ 
peal. 

Security for costs in the trial court is discussed 
supra §§ 125-183. Security for costs on appeal from 
justice’s court is considered infra § 401. 

§ 340. Proceedings in Forma Pauperis 

Generally, one who appeals in forma pauperis Is not 
taxable with the costs of appeal even though the Judg¬ 
ment IS affirmed, and a plaintiff who sues in forma 
pauperis will not be required to pay the costs although 
Judgment In his favor Is reversed; but It has also been 
held that, on affirmance of the Judgment, the costs of 
appeal will be taxed against an appellant who appealed 
in forma pauperis, and that a statute permitting ap¬ 
peals m forma pauperis does not wholly relieve an ap¬ 
pellant from liability for costs. 

It has been held that an appellant who brings 
proceedings for review in forma pauperis will not 
be taxed with the costs of the review, although the 
judgment is affirmed,®^ and that a plaintiff who 
sues in forma paupens cannot be required to pay 


costs although a judgment m his favor is reversed.®® 
On the other hand, it has been held that where a 
judgment is affirmed, the costs of appeal will be 
taxed against appellant, who has appealed in forma 
pauperis ®® It has also been held that a statute 
permitting an appeal in forma paupens merely 
permits appellant to have his case heard in the ap¬ 
pellate court without payment of, or security for, 
costs as a condition precedent, see the title Appeal 
and Error § 497, but does not altogether relieve him 
from liability for costs.®So, it has been held that 
an order made by the trial court permitting one to 
sue as a poor person would not of itself bind the 
reviewing court on appeal and relieve the party 
suing as a poor person from paying the costs of the 
reviewing court on appeal.®® Plaintiffs, in a suit 
in forma pauperis, by consenting in open court that 
the case be tried without taking down the testi¬ 
mony, and by failing, at any stage, to demand the 
filing of notes of evidence, waived the right to such 
notes without payment therefor, although notes were 
taken on defendant’s guaranty of payment®® 

§ 341. Award of Costs 

Where no order as to costs is made by the review¬ 
ing court, the costs usually follow the judgment, 
see infra § 342, except where the award is discre¬ 
tionary, see infra § 343. The proper tribunal to 
make the award is considered infra § 344, the time 
of making it, infra § 345, and the construction and 
effect of the award, infra §§ 346-348. 

§ 342. -- Costs Following Judgment 

Where the decision of the appellate court Is silent 
as to costs, such costs will usually follow the Judgment 
and be awarded to the prevailing party. 

Where the law declares the right to costs to fol¬ 
low a favorable decision, it is not requisite to the 


88. us— liSViton ▼. Pugsley, D.C. 
Minn.. 65 r.2d 417. 

89. Tenn.—Slatten v Mitchell, App., 
124 S.W.2d 810—Shea v. lAndis, 
App., 124 S W2d 284. 

90. Tenn —^Reynolds v. Hamilton, 
App., 77 SW.2d 986. 

01. Neb.—^Dunn v, Bozarth, 90 N.W. 
954, 64 Neb 862. 

98. US—Young v. Daley, C.C.N.Y., 
185 F. 209. 

93. U.S.—^Expanded Metal Co. v. 
Bradford, C.CPa., 177 F 604, af¬ 
firmed 183 F. 668, 106 C C-A. 114, 
and following The Joseph B. 
Thomas, DC, 168 F 659. 

94. US —Gray v. Missouri Pac. Ry. 
Co., CCATenn., 23 P 2d 190. 

96. La.—Williams ▼. ContmentaJ 


Life Ins. Co. of St Louis, Mo, 
App. 149 So. 160. 

96. Tenn—^Vawter v Federal Land 
Bank of Louisville, 103 S W.2d 
599, 20 Tenn App. 671. 

97. Ga—Sigman v. Austin, 87 S.E. 
894, 112 Ga 670 

PaymeoLt for troamorlpt 

Statute providing for appeal in 
forma pauperis and that reporter 
make transcript and providing re¬ 
porter should receive no pay therefor 
did not manifest legislative intent 
to'deprive court reporter of fee for 
service permanently, but only to pro¬ 
hibit immediate demand for pay¬ 
ment—Roby V Hawthorne, Tex Civ 
App „ 84 S.W.2d 1108, error dismissed 
Appellee, secoadarily Uahle for ap- 
peUaxit’s costs, on appeal in forma 
pauperis could not be charged with 
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costs not incurred within statutory 
authority.—^Roby v Hawthorne, Tex. 
Civ App,, 84 S.W2d 1108, error dis¬ 
missed. 

gudgmeut for costs taxed in xemltti- 
tur 

When making Judgment of court 
of appeals reversing former Judg¬ 
ment the judgment of trial court, it 
was error on the part of trial court 
not to enter judgmient for costs 
taxed in remittitur, notwithstanding 
case was taken to court of appeals 
on affidavit In forma pauperis — 
Tompkins v. Hardison, 182 S.E. 244, 
85 Ga.App. 132. 

98. Mo —State v. Pleskl, 164 S.W. 
747, 248 Mo. 716. 

I 

I 99. 'La.—^Palmer v. Wyatt Lumber 
I Co., App., 146 So. 494. 
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prevailing party's right thereto that in the final de¬ 
termination costs should be m direct terms award¬ 
ed, as the prevailing party is under such circum¬ 
stances entitled to costs, although the judgment 
is silent as to costs.! 

§ 343. — Costs Discretionary 

Where costs are discretionary with the court* an 
award is a prerequisite to their allowance, unless the 
statute provides otherwise. 

The rule stated supra § 342 does not apply where 
costs are discretionary with the court, and an 
award by the court is in such case a prerequisite 
to allowance of costs,^ unless otherwise regulated 
by statute or rule of court.^ If a statute requires 
the court to assign a reason for the allowance of 
costs under designated circumstances, an award 


made without complying with the statute is errone¬ 
ous.'* 

§ 344. -By Whom Made 

Costs of appeal ordinarily should be awarded by the 
reviewing court, and not by the trial court, unless it 
IS otherwise provided by statute or the appellate court di¬ 
rects the trial court to determine costs. 

Where a specific award of costs is necessary, it 
seems that costs of appeal should ordinarily be 
awarded by the reviewing court,5 although by the 
provisions of some statutes the reviewing court 
has no original jurisdiction «f the matter of costs 
and disbursements incident to appeals, but can only 
review the orders of the trial courts in relation 
thereto.® In the absence of statutory authority 
the trial court ordinarily has no power to fix costs 
incident to an appeal,7 or to disturb or modify the 


3- US —City of Stuart ▼. Green, C.C. 
A Fla, 94 F2d 942, denying motion 
91 F2d 603, 118 ALR, 660, cer¬ 
tiorari denied Green v. City of 
Stuart, 68 S Ct 146, 302 US 744. 
82 LSd. 576, rehearing denied 68 
S.Ct 280, 302 US. 779, 82 LEd 
602—City of Orlando v. Murphy, 
CCAFla, 94 F2d 426 
Hawaii—^Pacific Trust Co. v. Naga- 
morl, 82 Hawaii 430—Coulter v. 
Schofield, 32 Hawaii 426, 428, Quot¬ 
ing Ckirpus Juris. 

Wev—^Richards v, Vermllyea, 180 P. 
121, 42 Nev. 294, denying rehearing 
175 P. 188, 42 Nev 294. 

16 O.J p 258 note 67. 

tTnless ooplnlon on appeal other¬ 
wise provides, costs and disburse¬ 
ments in equity suit are allowable 
to prevailing party—Ward v. Ward, 

69 P 2d 963, 166 Or. 686, denying re¬ 
hearing 68 P.2d 763, 156 Or. 686 

fltatemeait In opinion that Judg¬ 
ment is afllnned of itself awards 
costs to respondent in appeal, in ab¬ 
sence of other specific directions — 
State V. Hatch, 78 P. 796, 36 Wash 
164 

Xn California 

(1) Under court rule, clerk of ap¬ 
pellate court, where appellate court; 
reversed or modified Judgment with¬ 
out awarding costs, could only issue 
remittitur with provision that appel¬ 
lant recover costs of appeal —^De- 
lorey v. Board of Public Works of 
City of Los Angeles, 299 P. 758, 114 
Cal App. 20, denying remittitur, 294 
P. 479, 110 Cal App 362—^Petersen v. 
Civil Service Board of City of Oak¬ 
land, 230 P 196, 68 Cal App. 752, de¬ 
nying motion 227 P. 238, 67 Cal App 

70 

(2) Such costs could not be elim¬ 
inated by recalling remittitur and 
striking therefrom objectionable pro¬ 
vision as to costs, but a Judicial de- 
'termination by appellate court that 
appellant was not legally entitled to | 


I costs, and a modification of judgment 
I on appeal by adding an order to that 
j effect, was necessary —^Petersen v 
Civil Service Board of City of Oak¬ 
land, supra. 

(3) But the provision of statute 
relating to trial procedure in probate 
court that judgment for costs might 
be entered as in civil actions did not 
apply to probate proceedings on ap¬ 
peal, and did not justify incorpora¬ 
tion by supreme court clerk in re¬ 
mittitur, in absence of any prior or¬ 
der relating thereto, of provision 
that prevailing parties should recov¬ 
er costs,—^In re Wallace's Estate, 
Cal, 86 P.2d 95, granting motion 79 
P.2d 1094, 11 Cal.2d 338 

2. Me—^Mather v, Cunningham, 78 

A 102, 107 Me 242 

16 C.J p 258 note 70 

3. Xn Michigan while statute leaves 
costs within discretion of court 
where new trial is ordered, yet by 
general direction to clerk journal 
entry always includes award of costs 
in case of reversal or aflElrmance, 
unless direction to contrary be given 
in opinion; and hence Judgment of 
reversal, ordering new trial, earned 
costs, although statement in opinion 
was simply "Judgment is reversed, 
and a new trial granted"—^Jarrait v 
Peters, 114 NW, 870, 161 Mich 99 

Xn Oregon where there is rule of 
supreme court requiring clerk to tax 
specified costs, unless for special rea¬ 
sons apparent on record it is other¬ 
wise ordered, rule will be deemed an 
exercise of court's discretion in 
awarding costs where they are dis¬ 
cretionary, and unless court other¬ 
wise directs clerk is bound to allow 
prevailing party costs specified in 
rule It IS not necessary that any 
reference be made to costs in the 
opinion.—^Hammer v Downing, 64 P 
661, 66 P. 990, 67 P. 30, 39 Or 604 

4. Tex—^Handel v Kramer, 1 Tex 

A.Civ.Cas. 8 626. 
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B. Kan —Gordon v. Munn. 112 P. 
615, 83 Kan 642 

Pa —^In re McGlinn's Estate, 56 
MontgCo 52. 

15 C J. p 259 note 77. 

Decree reversed and rendered 
Where reviewing court reverses de¬ 
cree of trial court and renders a de¬ 
cree, decree should cover both costs 
of suit in court below and costs of 
appeal—^Martin v. Simms, 172 So. 
897, 233 Ala 646. 

Xa Hew Jersey 

(1) An application for counsel fees 
for services rendered on trial in court 
of errors and appeals, should first be 
made in such court, whose decision, 
if It passes on it, is final, but if 
court does not pass on it, or through 
inadvertence application is not made 
while case is before it, after remit¬ 
titur, court of chancery may grant 
such counsel fees and printing on 
proper case being presented—^Nobile 
V Bartletta, 164 A. 278, 112 N.J.Eq. 
304—^Weeks v. Lister, 53 A. 1126, 62 
N.JBq. 813 

(2) Chancery court order awarding 
counsel fees for services rendered in 
court of e,rrors and appeals must 
contain jurisdictional recitals —^No¬ 
bile V Bartletta, 164 A. 278, 112 N. 
JEq. 804. 

a Ill—Chicago & Alton R. Co. v, 
Kemp, 25 Ill App 39 
S C —^Burgess v. Crumpton, 77 S E, 
366, 93 S C. 562 

Seirvlces of attomeys on appeal 

In Missouri application for com¬ 
pensation for services rendered by 
plaintiff's attorneys on appeal in su¬ 
preme court, to be awarded as part 
of costs, should be made in circuit 
court that tried cause—^Padgett v. 
Smith, 105 SW. 742, 207 Mo 286. 

7. Ill—Illman v. Kruse, 134 NE. 
107, 801 Ill. 408—Crum v. Cleve- 
land, C, C & St. L Ry Co., 212 
Ill App. 618. 
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judgment of the appellate court awarding costs,® 
but the appellate * court may, in a proper case, di¬ 
rect or allow the lower court to determine the ques¬ 
tion of costs.® If, however, no motion is filed in the 
lower court for the taxation of certain items of 
costs, and, consequently, there is no appeal from 
any order disallowing such items, the appellate court 
has no power to direct the taxation thereof.^® 
Where no direction is given to the lower court as 
to costs, a reversal and remand of the case for en¬ 
try of judgment in accordance with the opinion 
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of the appellate court, does not preclude the lower 
court from exercising its discretion in taxing the 
costs.ii After a mandate from the appellate 
court to the trial court has been recalled and modi¬ 
fied, any disbursements incurred by virtue of the 
first mandate accrue in the trial court and must be 
adjudicated there; the appellate court having noth¬ 
ing to do with such expenditures in the first in¬ 
stance 

Transfer of appeal to another appellate court 
Where a transcript is made for an appeal to the 


COSTS 


Or —Johnson v. Prudential Life Ins 
Co of America^ 262 P. 566, 120 Or. 
353 

In Califoxnia, statute authorizing 
superior court or court on appeal in 
probate proceeding to order costs to 
be paid expressed legislative inten¬ 
tion to vest in superior court right to 
determine question of payment of 
costs on appeal in absence of any 
exercise by appellate court of its dis¬ 
cretionary authority In that regard 
—^In re Wallace’s Elstate, 86 P.2d 96, 
granting motion 79 P.2d 1094, 11 Cal. 
2d 338. 

In South Caxolina 

(1> The circuit court, in an action 
at law, had no authority to direct in 
advance who should pay costs on 
appeal from Judgment directed by 
It, and, where it directed in advance 
who should pay the costs, it could sub¬ 
sequently, on application, vacate the 
provision—Greer v* Keaton, 82 S.B 
424, 98 S a 192. 

(2) But where a proceeding orig¬ 
inated in probate court, and succes¬ 
sive appeals were taJeen to court of 
common pleas and supreme court, 
and remittitur of supreme court went 
to court of common pleas, it was 
held that clerk of court of common 
pleas had Jurisdiction to adjudge and 
tax costs and disbursements of su¬ 
preme court.—^Bx parte Wallace & 
Barron, 120 S.H. 766, 127 Sa 60. 

& Pa.—^Blue Bidge Metal Mfg. Co. 
V. Proctor, 4 A.2d 811, 136 Pa- 
Super 151, transferred 6 A. 2d 811. 
Utah—^Da Bouch v. District Court of 
Third Judicial Dist. in and for 
Salt Lake County, 79 P 2d 1006, 96 
Utah 227, 116 AL.B. 1147—Bober- 
son v. Draney, 182 P. 212, 64 Utah 
625 

Addition, of parties 
Where supreme court dismissed 
equity suit and placed costs on plain¬ 
tiff, an Insolvent corporation, and 
defendants suggested addition of use 
plaintiffs In court of common pleas 
so as to impose on them liability for 
costs, appeal from order dismissing 
suggestion would be certified to su¬ 
preme court, since matter was whol¬ 
ly within its jurisdiction, and trial 
court had no Jurisdiction.—^Blue 


Bidge Metal Mfg Co v. Proctor, 4 
A.2d 811, 135 Pa Super. 151, trans¬ 
ferred 6 A.2d 811 

XiOwer court cannot redTuse to 
award costs as indicated by appel¬ 
late court if party entitled to costs 
complies with statutory requirements 
and does not otherwise waive his 
right to costs—^Da Bouch v District 
Court of Third Judicial Dist in and 
for Salt Lake County, 79 P.2d 1006, 
96 Utah 227, 116 A.LR 1147. 

9. Ga—^Peebles v. McCrary, 113 S.E 

233, 28 Ga.App. 716. 

NM—^Mitchell v. McCutcheon, 260 P. 

1086, 33 N.M. 78 
Particular directions 

(1) Where decree entitling plaintiff 
partner to interest in one portion of 
property but not in other was afiarm- 
ed, but an accounting still remained 
to be had and record was filled with 
a high percentage of waste material, 
chancellor was directed on final de¬ 
cree to tax costs as an examination 
of record would indicate was proper. 
—Grossberg v Haffenberg, 11 NE.2d 
369, 367 Ill. 284. 

(2) Where contractor's surety on 
appeal from an adverse Judgment se¬ 
cured reversal as to some claims, but 
It would require much labor to ap¬ 
portion costs on appeal, and all costs 
of appeal were assessed against sure¬ 
ty, trial court will be directed to 
take that fact into consideration in 
adjudicating costs In trial court — 
Carter County v. Oliver-Hill Const 
Co, 228 S.W. 720, 143 Tenn. 649. 
AmoiuDit of attoxney's fees 

(1) Trial court, having adjudged 
that appellee recover a reasonable at¬ 
torney's fee to be taxed as costs, re¬ 
viewing court may leave the amount 
for such services, in appellate court 
as well as in trial court, to be fixed 
by trial court.—Atchison, T. & S P 
By Co V. Consolidated Cut Stone 
Co., CCA Okt, 47 P 2d 226, affirming, 
DC, Consolidated Cut Stone Co. v. 
Atchison, T. & S. P, By Co, 39 P 
2d 661, and certiorari denied Atchi¬ 
son, T, & S P. By. Co. V. Consolidat¬ 
ed Cut Stone Co, 61 S.Ct 490, 283 
U.S. 843, 76 L.Bd 1463—Mellon v. 
World Pub. Co. C.CA.Okl.. 20 P.2d 
613, certiorari denied 48 S.Ct. 119, 
276 U.S 66L 


(2) Where attorney in divorce ac¬ 
tion has acted in courts besides the 
reviewing court, matter of allowance 
of his fees will be remanded to low¬ 
er court.—^Baeyertz v. Baeyertz, 101 
SW.2d 689, 171 Tenn. 190. 

(3) On affirming judgment fore¬ 
closing lien, supreme court will not 
fix attorney's fees for services on 
appeal, but will remand for allow¬ 
ance by trial court m its discretion 
—^Mitchell V. McCutcheon, 260 P. 
1086, 33 NM. 78 

10. Mo —Niedringhaus v. Wm P 
Niedringhaus Inv. Co, App., 54 S 
W 2d 79, transferred Niedringhaus 
V. Niedringhaus, 62 SW.2d 396, 33» 
Mo 1089, and certiorari quashed 
State ex rel. Williams v. Daue.s. 
66 S.W.2d 137, 334 Mo 91 

Xh parUtlcni oases, under somo 
statutes, the order allowing costs 
should be made in the lower court, 
and if petitioner neglects to havp 
such order made in lower court, it is 
too late for him to apply to appel¬ 
late court for It.—^Houghton v. Saw- 
las, 67 Vt $36. 

11. Ala—^Kinney v. White, 110 So. 
394, 215 Ala. 247. 

Vnder rule of imited States diouit 
court of appeals 

(1) Where mandate of court, on 
reversal of decree of district court, 
with directions, did not deprive dis¬ 
trict court of its discretion respect¬ 
ing allowance of costs, such discre¬ 
tion still existed—^Hodgman v. At¬ 
lantic Refining Co., D.C.DeL. 20 P 
2d 949. 

C2) District court's discretion in 
allowing costs on reversal of its de¬ 
cree in equity case is not arbitral v 
—^Hodgman v. Atlantic Refining Co., 
supra. 

(3) Unanimous view of appellate 
court, in reversing decree for minori¬ 
ty stockholders, that corporation was 
blameless, precluded denial by dis¬ 
trict court of all costs in that couit 
to corporation because plaintiffis in¬ 
stituted suit in good faith.—^Hodg- 
noaji V. Atlantic Refining Co., supra, 

12. Or—^Burkltt v. Vail, 7.15 P. 887, 
108 Or. 70, denying motion to r&r 
tax costs 210 P. 861, 106 Or. 41. 
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supreme court, the matter of assessing the cost of 
the transcript must be determined by that court 
when it transfers the appeal to an intermediate ap¬ 
pellate court.13 

§ 345, -Time of Making. 

In some jurisdictions the court may award costs after 
the court adjourns, or at the next term, or after it has 
remanded the cause for new trial. The costs may be of 
such a character as to preclude an award after the ex¬ 
piration of the term. 

Where an appeal is dismissed in vacation the 
court may award costs at the next term of court.^^ 
So, it has been held that where judgment is affirm¬ 
ed on exceptions costs may be awarded after the 
court adjourns,!® It has also been held that after 
the appellate court has remanded the case for a new 
trial, it still retains jurisdiction to hear and de¬ 
termine appellant's motion for an allowance of 
costs.!® On the other hand, it has been held that 
costs which are of such a character as to require 
allowance must be awarded at the term at which 
the judgment is rendered and not after,!*^ and that 
the court has no power to revoke or modify the 
award after the expiration of the term at which 
it was made.!® Where, before submission of the 


appeal on its merits, appellant moved for the al¬ 
lowance of costs, it was held that the case should 
follow the usual course by which the allowance of 
costs is made dependent on the determination of 
the appeal on its merits.!® Under a statute pro¬ 
viding that if the supreme court shall certify that 
there was reasonable cause for an appeal by plain¬ 
tiff, he may recover costs of appeal, although he re¬ 
covers less than a designated amount, in the court 
appealed to, the certificate must be given before 
judgment is entered.®® 

§ 346. — Construction and Effect in Gen¬ 
eral 

The corvstruction and effect of orders by an appellate 
court in relation to coate have been determined in a 
number of cases. 

The construction and effect of an order in rela¬ 
tion to costs in a case on appeal or error must de¬ 
pend largely on the phraseology of the order it¬ 
self. Orders awarding costs in general terms have 
been considered and interpreted by the courts.®! 
So have orders allowing or disallowing costs m 
which the following phrases have been employed- 
‘‘All costs in this behalf expended”,®® “all costs 
both in the lower court and in this court”;®® “all 


13. La—Qosserand v City of Gret¬ 
na, 118 So. 122, 166 La 1028, trans¬ 
ferred 121 So 208, 9 LaApp. 654 

14. Ill.—Curtis v. Williams, 27 Ill. 
App 497 

15. Vt.—Strong v Hobbs, 20 Vt 192 
10. Hawaii —Coulter v Schofield, 32 

Hawaii 42G, followed in Pacific 
Trust Co. v. Nagamori, 32 Hawaii 
430 

17. Mo.—Winn v Modern Woodmen 
of America, App, 123 SW. 69, 146 
Mo App 69, denying motion 119 S ■ 
W. 630, 138 Mo App 701—^Wilson 
V. Stark, 47 Mo App. 116. 

Printing abstract 

Allowance of costs for the print¬ 
ing of an abstract require Judicial 
action and such action cannot be tak¬ 
en at a term subsequent to the one 
at which final judgment was ob¬ 
tained.—^Berbcret v. Berberet, 38 S. 
W. 651, 136 Mo. 671—Winn v. Mod¬ 
ern Woodmen of America, 123 S.W 
69, 146 Mo App. 69, denying motion 
119 S.W 636, 138 Mo App 701. 

18- U S —Hart v. Wiltsee, C.C.A. 
Mass., 25 F 2d 863. 

19. Cal—^North American Buildmg- 
Loan Ass*n v Richardson, 56 P.2d 
1221, 6 Cal 2d 90—^Horth American 
Building-Loan Ass*n v Richardson, 
28 P 2d 1044, 219 Cal 685 
ao. Mass —^Plimpton v. Baker, 9 
Pick. 70 

21. N T —Brocia v. F. Romeo & Co , 
160 NH. 630, 241 NT. 606, deny¬ 


ing motion 148 NB 831, 240 NT 
233, modifying 206 N.T S 887, 210 
App Div 843. 

Only appeal oosts included 

(1) If cause is remanded and costs 
awarded in general terms, only costs 
on appeal are included, leaving costs 
of former trial to abide the event of 
the suit,—Gray v Gray, 11 Cal 841 
<2) Mere allowance of costs in 
court of appeals, without anything 
further, means costs therein.—^Brocia 
V. F Romeo & Co, 160 NB 630, 241 
NT. 605, denying motion 148 NB 
381, 240 NT. 233, modifying 206 N. 
TS. 887, 210 AppDiv. 843. 

Fartioular costs included 

(1) “Costs,*' used in judgment or 
decree without qualification, means 
amounts taxable as such under acts 
of congress, rules promulgated by 
Its authority, and practice establish¬ 
ed consistently with governing en¬ 
actments —^kansas City Southern Ry. 
Co V Guardian Trust Co., Mo., 50 S 
Ct. 194, 281 US. 1, 74 LEd 659, af¬ 
firming, CCA, Guardian Trust Co. 
V. Kansas City Southern Ry Co, 28 
F 2d 233, certiorari granted Kansas 
City Southern Ry. Co v. Guardian 
Trust Co, 49 S Ct. 262, 279 U S. 827, 
73 LEd. 978 

(2) Decree merely allowing taxa¬ 
tion of costs does not authorize in¬ 
clusion of counsel fees In addition 
to amounts fixed by statute.—OBIansas 
City Southern Ry. Co, v. Guardian 
Trust Co., supra 
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(3) Supreme court’s mandate, or¬ 
dering affirmance of decree requiring 
taxation of costs as in equity, did not 
authorize allowance of attorneys* 
fees and other expenses as costs be¬ 
tween solicitor and client.—^Kansas 
City Southern Ry, Co. v. Guardian 
Trust Co, supra. 

(4) Purpose to authorize costs as 
between solicitor and client and in¬ 
clude attorneys* fees exceeding stat¬ 
utory amounts should be clearly ex¬ 
pressed in decree of federal equity 
court—^Kansas City Southern Ry Co 
V. Guardian Trust Co, supra. 

22. Tex—Bonner v. Wiggins, B4 

Tex, 149. 

Only costs of appeal laoluded 

Appellate court’s judgment that 
appellants and their sureties **shall 
pay all costs in this behalf expended’* 
referred only to costs incident to ap¬ 
peal —^Bonner v. Wiggins, supra— 
Maxwell’s Unknown Heirs v. Bolding, 
Tex.Civ.App, 67 SW2d 874. 

23. Tex —^Brown v. Thomson, Civ. 

App, 31 S W. 1087. 

Costs Included 

Judgment of appellate court order¬ 
ing that “appellees pay all costs 
both in the lower court and in this 
court** does not require appellees to 
pay costs taxed against appellant on 
an interlocutory order in court be¬ 
low when order was not considered 
on appeal.—Brown v. Thomson, su¬ 
pra. 
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the costs of the action from and after notice of 
trial”,“costs and charges herein expended”,25 
“costs to appellant” ,26 “costs in this court and m 
the court below” ;27 “without costs” ,28 and “with¬ 
out costs to either party.”29 in the United States 
supreme court it has been held that the naming of 
the amount for which plaintiff is entitled to judg¬ 
ment in an order by the supreme court remanding 
a cause to the circuit court for further proceed¬ 
ings in accordance with the decree of the supreme 
court does not prevent the lower court from in¬ 
cluding the costs of such suit in its decree, above 
the amount of the judgment stated in the order re¬ 
manding the cause and the district court to 
which a cause is remanded by the court of appeals 


may construe a decree and mandate of a court of 
appeals with respect to costs chargeable against the 
sureties on the appeal bond.8i Where a judgment 
for plaintiff is reversed on appeal, the costs im¬ 
posed by the appellate court on plaintiff may be re¬ 
covered, notwithstanding the lower court subse¬ 
quently permitted an amendment of the complaint 
to show a cause of action, the order of the appel¬ 
late court being final.32 An order of an appellate 
court that the costs in a former suit be paid is 
binding on the trial court and that court has no 
discretion to determine whether or not payment 
shall be made.® 2 Other decisions as to the con¬ 
struction and effect of judgments or orders m refer¬ 
ence to costs appear in the note.®^ 


N.T.—^Nortli v. Sargeant, 14 Abb 
Pr 223 

Oosts of new trial included 

An order for new trial requiring 
as a condition payment of all costs 
of action after notice of trial Includes 
costs of new trial below as well as 
costs of appeal—North, v. Sargeant 
supra 

as. Mo—Sperry v Hurd, 141 S.W 
469, 159 MoApp 615. 

Oosts liii trial court not included 
A judgment of affirmance of order 
granting defendant new trial on 
ground of evidence not making a 
case IS not final determination of 
case, so that provision of judgment 
that respondent recover of appellant 
costs and charges herein expended 
does not cover and include costs in 
trial court.—Sperry v Hurd, supra 
98. NT.—^In re Guggino’s Estate, 3 
NTS 2d 876. 166 Misc. 424 
Costs ULClUdOd 

An award of costs to appellant out 
of estate did not include, as well as 
costs on appeal, costs which might 
have been awarded in trial court if 
appellant had succeeded there also, 
since trial court’s jurisdiction to 
award costs ended on entry of de¬ 
cree.—^In re Guggino’s Estate, supra. 
97. N.Y.—Hill V. Muller, 103 N.T.S. 
96, 63 Misc. 262, affirmed 103 N.T.S., 
1128, 117 AppDiv. 926. 

Costs liLolnded 

(1) Costs on demurrer which were 
Dr should have been taxed on entry 
Df interlocutory Judgment in court 
below were not taxable under such 
order—Hill v. Muller, supra. 

(2) Under statute providing that m 
lase of reversal costs shall be in the 
liscretlon of court if judgment is re- 
rersed and costs of supreme court 
.ind of court below are allowed plain¬ 
tiff in error, such allowance does 
not cover costs of former trials and 
reversals, but the latter must await 
final Judjpnent of cause.—Jeffery v. 
Hursh, 26 N-W. X7«, 27 N.W. 7. 68 
3ilch. 246. 


28. N.T—Sander v. New Tork, etc, 
R Co., 67 N.T.S. 809, 66 AppDiv. 
273 

Effect of provisioa. 

<1) Affirmance “without costs” of 
judgment of appellate division, aft¬ 
er modification, refers only to costs 
in court of appeals—Westminster 
Presbyterian Church of West Twen¬ 
ty-Third St V. Trustees of Presby¬ 
tery of New Tork, 119 NE 404, 223 
N.T 686, denying remittitur Trustees 
of Presbytery of New Tork v. West¬ 
minster Presbyterian Church of West 
Twenty-Third St., 118 NE 800, 222 
N Y 306, which modifies and af¬ 
firms 160 N.T.S. 1116, 166 App.Div. 
910 

(2) Where appellate division of su¬ 
preme court reverses a cause “with¬ 
out costs,” only costs of the appeal 
are meant —^Hurley v. Brown, 67 N. 
Y.S. 279, 65 App Div 8. 

<3) But where supreme court af¬ 
firms surrogate’s decision, and court 
of appeals reverses both decisions 
“without costs,” appellant is not en¬ 
titled to costs in court of appeals or 
in supreme court —^Macgregor v. 
Buell, 17 AbbPr., NY, 31. 

29. N.T—^Patten v, Stitt, 60 N.T. 
591. 

Effect of pxovisloii 
If court of appeals affirms order 
and orders judgment absolute against 
appellant “without costs to either 
I>arty,” this disposes of all costs m 
action either of appeal or of mo¬ 
tion, and insertion by respondent of 
costs in judgment entered on remit¬ 
titur IS irregular—Patten v Stitt, 
supra. 

30. US—New Orleans v. Gaines, 
La., 11 S.Ct. 428, 138 U.S 596, 34 
LEd. 1102 

31. U.S—Persons v. Wirgman, C.a 
NC, 140 F. 207. 

32. Pa—Commonwealth v. Abrams, 
97 Pa.Super. 460. 

33 . xTS.—Bankers Securities Corpo¬ 
ration V. Ritz Carlton Restaurant 
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& Hotel Co. of Atlantic City, C.C 
A.NJ, 99 P.2d 61, reversing, DC., 
In re Ritz-Carlton Restaurant & 
Hotel Co, 24 PSupp 78. 

94b Farticnlar directions constrtLed 
A mandate directing that appel¬ 
lants recover against appellee a 
specified sum for their costs and 
have execution therefor meant that, 
if the costs were not paid as and 
when costs are usually paid, execu¬ 
tion might issue therefor and it did 
not mean that another suit between 
the same parties on the same cause 
of action might be started and that 
costs In the first suit might be paid 
by some one at some time at or aft¬ 
er conclusion of second suit.—^Bank¬ 
ers Securities Corporation v. Ritz 
Carlton Restaurant & Hotel Co. of 
Atlantic City, supra. 

New trial “ai derendaut’s cost” 
Supreme court’s opinion on appeal 
that “judgment is therefore reversed 
and the cause is remanded to the dis¬ 
trict court . . . with directions 

to grant the plaintiff a new trial at 
defendant's cost,” was held to en¬ 
title defendant to costs of such ap¬ 
peal, and not the costs incident to 
new trial ordered, such being rea¬ 
sonable interpretation of language 
used in view of absurdity of appel¬ 
late court granting a new trial and 
designating party to be awarded 
costs of such trial, the costs referred 
to in the opinion being the cost of 
granting the new trial, and not the 
cost of a new trial—^Everts v. Bark¬ 
er, 200 P. 473, 58 Utah 619. 

Beverval In part and affLvxnflaice in 
part 

In consolidated suits by two plain¬ 
tiffs against defendant where appel¬ 
late court reversed Judgment for one 
plaintiff and affirmed judgment for 
the other and followed disposition by 
ordering defendant to pay costs in 
both courts, order referred, only to 
costs as to Judgment affirmed, re¬ 
quiring one half of costs to he taxed 
against plaintiff whose judgment was 
reversed.—Sandoz v. Bendon, La. 
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§ 347. -“With Costs,” Etc. 

The terms ^*with costs/* “with costs In both courts," 
“with costs in all courts,** as used in awards of costs 
by appellate courts, have been variously construed m 
determining what costs and the costs of what court are 
Included. 

The term “with costs,” as used in orders, judg¬ 
ments, or decrees of the courts of the United 
States,of Illinois,of Louisiana,^^ of Massachu¬ 
setts,of Michigan,39 and of Puerto Rico^O has 
been construed. 

In New York, “with costs” in an order of re¬ 
versal or aflErmance in the court of appeals, in a 
case where the allowance of costs is discretionary, 
IS generally construed to mean costs in the court of 
appeals only and the supreme court has no pow¬ 


er to allow costs after such a disposition of the 
case.42 The rule applies to orders as well as to 
judgments ^3 Where, however, the prevailing party 
is entitled to costs as of course, the words “with 
costs” in an order of reversal or affirmance in the 
court of appeals will be construed to mean all costs 
made m both the appellate court and the court be- 
low,^^ but it does not include disbursements 
has been held that the expression “with costs” m a 
judgment of the appellate division affirming a judg¬ 
ment in a special proceeding,46 or reversing a judg¬ 
ment of the surrogate in proceedings to settle the 
accounts of an executor,47 means the costs on ap¬ 
peal However, while it may generally be assumed 
that, when the appellate court awards costs, the ef¬ 
fect IS to include the costs of that court only,48 


App., 154 So 677, taxing* costs 160 
So. 25 

Motion GOSitB 

Costs awarded by appellate divi¬ 
sion on denying: motion for leave to 
appeal to court of appeals were held 
to be motion costs.—Schaffer v. 
Welkley, 263 N.Y.S. 27, 141 Misc. 
672. 

35. Costs Inolnded 

(1) On reversal of Judgment “with 
costs," costa of first trial, resulting 
in mistrial, and second trial, result¬ 
ing in verdict for defendant, were 
taxable against defendant, in view 
of long-established custom.—^Frey & 
Sou V. Welch Grape Juice Co,, D.C. 
Md., 242 F 1004. 

(2) A reversal in toto of a Judg¬ 
ment of a state court by supreme 
court of United States, reciting that 
Judgement is reversed “with costs” 
and that respondents recover a des¬ 
ignated sum for costs herein ex¬ 
pended and for execution therefor, 
means costs only of United States 
supreme court, and the state court 
has no authority to add to or take 
away ftom the mandate so remitted 
to It.—Green v. Royal Arcanum Su¬ 
preme Council, 166 ISr.TS. 693, 91 
Misc. 606. 

(3) A decree of reversal in United 
States supreme court as to one of 
several plaintiffs in error, “with 
costs,” was held to allow only the 
costs of the successful plaintiff in 
error.—Sully v, American Nat. Bank, 
Tenn., 21 S.Ct 29, 179 US. 68, 45 L. 
Fd. 89. 

36. CooDLStrootiosL of decree 

Where court adjudged that “the 
decree of the said circuit court in 
this cause be and the same is hereby 
reversed, with costs, and the cause 
IS remanded to said circuit court 
with instructions to dismiss the bill,** 
it was held that this did not show 
by Implication that the unsuccessful 
party was adjudged to pay the costs, 
sipce the costs of the appellate court 


in chancery cases in the event of re¬ 
versal are not necessarily adjudged 
against the party cast—Santa Clara 
Valley Mill, etc, Co v. Prescott, 87 
NF 861. 238 Ill 625, 627 

37. Costs in both courts included 
where judgment “affirmed with 
costs **—State v. Judge Twelfth Ju¬ 
dicial Dist, 18 La.Ann 623—^In re 
State, 18 La Ann 102. 

38. Costs included 

(1) Rescript on appeal of equity 
suit ordering that decree for defend¬ 
ant be affirmed with costs gives de¬ 
fendant costs of appeal only —St 
Michael*s Ukrainian Greek Catholic 
Church of Woonsocket, R I., v. St. 
Michaers Ukrainian Orthodox Church 
of Woonsocket. R I, 192 N.B 628, 
288 Mass 268 

(2) Order by rescript that decree 
be “affirmed with costs** means that 
costs of prevailing party in full 
court on the proceedings for review 
shall be included in final decree — 
Carchidi v. Kalayjian, 162 N.B, 340, 
264 Mass. 230. 

39. Xncludes only costs In. appellate 
court 

Where a Judgment is reversed with 
*‘costs,** plaintiff in error is entitled 
to tax costs accruing in supreme 
court, costs in court below unless 
otherwise specially directed abiding 
event of a new trial—^Lester v Sut¬ 
ton, 7 Mich. 829. 

40. Only costs on appeal included 

Where the supreme court, in ad¬ 
judging the parties to pay the costs, 
uses only the word **costs’* without 
mentioning court in which the same 
have been incurred, it will be under¬ 
stood that It refers only to costs on 
appeal.—^Marquez v Aguilo, 10 Porto 
Rico 251 

41. N.T.—^In re Amsterdam Water 

Comrs., 10 N.B 646, 104 N.Y. 677, 

Contra Bogardus v. Rosendale 

Mfg, Co. 8 NT Super. 692, 11 N. 

Y. LegObs. 126. 

16 C.J. p 260 note 96. , 
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Costs included 

(1) Where order granting applica¬ 
tion for leave to appeal to court of 
appeals did not order any costs to be 
paid on application, but court of ap¬ 
peals affirmed order appealed from 
“with costs,** costs intended were 
costs of appeal to court of appeals 
and not of motion for leave to ap¬ 
peal or for any other proceedings pri¬ 
or to actual taking of appeal.—^in re 
Weiman’s Bstate, 273 N.Y.S 667, 162 
Misc. 385 

(2) Where it was necessary for 
defendants, in view of CivPractAct 
$ 1918 and Ct. of App Rules, rule 21, 
if they desired to oppose plaintiff's 
application for leave to appeal, to 
print their briefs, and application 
was but a step in the appeal, words 
“with costs** in order of affirmance 
of Judgment were broad enough to 
cover defendants* expenses incurred 
in printing bnefs—^Hopkins v Haw¬ 
kins, 211 NT.S $88, 126 Misc 561, 
affirmed 212 N.YS 834, 216 AppDiv. 
751. 

48. N.T.—In re Hood, 1 NTS 833 

43. N.Y.—People V. Randall, 8 Daly 
81. 

44. NY—O'Hara v. Derschug, 276 
NTS. 201, 164 Misc. 1, modified on 
other grounds 279 NYS 359, 244 
App Div 764. 

15 C J. p 260 note 98. 

45. N.Y—^Wilson v, Lauge, 84 N.T. 
S 619. 

15 C J. p 260 note 99. 

46. N.T—Wood V Board of Bxcise 
Comrs., 30 N.Y.S. 344, 9 Misc. 607. 

47. N.Y—^In re Hughes* Bstate, 246 
N.YS 55. 231 App.Div 770. 

48. N.Y.—In re Hood, 30 Hun 472 
—Young V Ingalsbe, 144 N.Y.S. 
400, 83 Misc. 176. 

Reversal of Judgment for costs 
After appellate court's reversal 
“with costs” of Judgment dismissing 
the complaint and awarding costs to 
defendant, and remission of matter 
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yet if the court assumes to deal with the whole sub¬ 
ject and reverses the judgment of the lower court 
"Vith costs,” etc, costs of all the inferior courts, 
as well as the costs on appeal are included,^® and 
that a judgment of the appellate division which di¬ 
rected a judgment in favor of plaintiff appellant, 
and provided that as so modified, “said judgment is 
hereby affirmed, with costs to the appellant,” was an 
award of costs to appellant generally and entitled 
him to the costs of both courts.so It has also been 
held that, where on defendant's first appeal a new 
trial was granted with costs to abide the event, and, 
on plaintiffs appeal in the second trial, judgment 
was directed for plaintiff, and, as so modified, af¬ 
firmed, “with costs to appellant,” plaintiff was en¬ 
titled to costs in all of the courts Where sepa¬ 
rate appeals are taken by two parties from the same 
order, and the appeals are not consolidated, but are 
tried together, and are dismissed “with costs,” the 
order will be construed to give costs to appellee 
from each of appellants.^^ 

''With costs in both courts" An affirmance or 
reversal “with costs in both courts” carries the 
costs in both the superior and the inferior courts, 
whether the decree below was silent as to costs or 
not.53 

"With costs in all courts" These words employ¬ 
ed in awards or costs have been given thek full 
import and meaning, ^4 even to the extent of in- 
clucjing costs of more than one trial and the costs 
in every court in which the party was compelled to 


resort to uphold his contentions.®^ 

"With appropriate costs in the court below" 
This term, as used in a judgment of the appellate 
court reducing the amount of the judgment of the 
municipal court, and affirming the judgment as 
modified, has reference to the proper amount to be 
allowed plaintiff on the sum recovered in the lower 
court under the Municipal Court Act, and does not 
preclude defendant from taxing costs and disburse¬ 
ments allowed by the court on appeal.®® 

§ 348. - Costs to Abide Event 

Where a Judgment is reversed by the appellate court 
and a new tria4 awarded, with ''costs to abide the event," 
it has variously been held that the party successful on 
new trial is entitled to the costs of both trials, to the 
costs of both trials and of the appeal, and to the costs of 
appeal alone. 

The term “with costs to abide” the result has 
been held S 3 nion 3 mious with the phrase “costs to 
conform to final result,”®*^ and where a decree was 
reversed on a mortgagor's appeal for a further 
hearing on the question of his right to a certain 
credit, “with costs to abide the event,” the mort¬ 
gagor was held entitled to the costs, both in the 
lower and appellate courts.®® Where plaintiffs 
judgment was reversed for insufficiency of evi¬ 
dence and the case remanded to enable him to pro¬ 
duce further evidence, with costs other than those 
of appeal to await final determination, such costs 
were properly assessed against appellant against 
whom judgment was rendered on final hearing.®® 


to special term costs at trial are be¬ 
fore special term for consideration, 
and are discretionary—Thorndike & 
Hix Lobster Co v. Hall. 230 N.Y.S 
554, 182 Misc 723. 

3Pre«axnptlo]is 

Appellate court order reversing 
Judgment, with costs, and Imposing 
oosts on appeal, raised presumption 
that costs were imposed as person-' 
jol charge against ^defendant—^Thorn¬ 
dike & Hix Lobster Co. v. Hall, su¬ 
pra. 

49. N.T—O'Hara v Derschug, 276 
N.TS 201, 154 Misc. 1, modified 
on other grounds 279 NT.S. 359, 
244 AppDiv. 764—Webster v. Roe, 
J215 NTS 602, 126 Misc. 792— 
Vroman v. Fish, 174 N.Y.S. 484, 106 
Misc 302. 

15 C.J p 260 note 1. 

Tartloiilar Items incliidlea 

Order of appellate division, af¬ 
firmed by court of appeals, reversing 
•order denying motion for judgment 
on pleadings, "with costs," was a 
^'flnal judgment" for purpose of tax¬ 
ing costs on appeal, and defendant 
was not limited to motion costs in 
Addition to disbursements specified. 


—Webster v. Roe, 215 N.Y S. 602, 126 
Misc 792, I 

BO. NY —^Young v. Ingalsbe, 144 N. 

Y S 400, 83 Misc. 176 
BI. NY—Smith v. Smith, 47 N.Y.S 
987, 22 App.Div. 319—Young v. 
Ingalsbe, 144 N.Y.S. 400, 88 Misc. 
176 

52. N.Y.—^Lesster v. Lawyers' Sure¬ 
ty Co., 62 N.Y S 479, 80 Misc. 771, 
afflrmmg 62 N.Y.S. 430, 29 Misc. 
779. 

63. Md—^Doub V. Mason, 5 Md.Ap¬ 
pendix 612. 

Mich —Woodworth v. Old Second 
Nat. Bank, 117 NW. 893, 118 N.W. 
581, 154 Mich, 459 

64. N.Y.—Jones v. Gould, 128 NY 
S 280, 143 App.Div. 244, reversed 
on other grounds 95 NH. 1131, 202 
N Y 549—Merkel v. Lazard, 124 
NY.S, 140, 139 AppDiv. 624. 

55. NY.—Lewltus v. Brown & Sec- 
comb. 241 N.Y.S. 79, 136 Misc. 305 
15 C.J p 260 note 5. 

Appeals inoliided 

Defendant successful at end ot 
Utigation, who on last appeal was 
awarded costs m all courts, was enti- 
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tied to costs on prior appeals, includ¬ 
ing appeal in which plaintiff was 
successful and was given costs to 
abide event.—^Lewitus v. Brown & 
Seccomb, supra. 

Amount of costs 

Where appellate division reversed 
decisions in special proceeding and 
dismissed proceeding, “with the costs 
m all courts," it was not necessaiy 
to prescribe amount of costs, for, 
having been allowed, they are "at 
the rates allowed for similar serv¬ 
ices in an appeal from a judgment 
taken to the same court."—Souhami 
V. Brownstone, 177 N.Y.S, 729, 108 
Misc. 382. 

56L NY—Greenberg v. Hurlburt 
Motor Truck Co., 172 N.Y.S. 459. 

57. Md.—Getz v. Johnston, 125 A. 
689, 145 Md. 426. 

58. Md.—Getz v. Johnston, supra. 

59. La—^Max Barnett Furniture Co. 
V Bomanto, App,, 157 So. 564. 

Xtams not allowable 

Crier's fee for execution sale un¬ 
der judgment subsequently reversed 
was chargeable to plamtlf^ although 
judgment was rendered against de- 
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In New Yorkj there is considerable lack of har¬ 
mony in the cases with respect to the proper con¬ 
struction of the term “with costs to abide the 
event.”®® It is unquestioned that when the review¬ 
ing court awards costs to a party “to abide the 
event,” his right to costs depends on his success 
at the end of the litigation,by which is-meant 
that stage in the controversy when the rights of 
the parties are ultimately determined, no matter 
how many appeals or new trials may have been had 
in arriving at the ultimate determination.®2 It has 
been quite uniformly held, when judgment is re¬ 
versed and a new trial granted with costs to abide 
the event, that appellant, if successful on the new 
trial, is entitled to costs of appeal.®® It has also 
been held that appellant under such circumstances 
is entitled to the costs of both tnals as well as the 
costs of appeal ;®4 but when the judgment rendered 
in his favor on the new trial is reversed, his judg¬ 
ment for costs falls with that judgment.®® Where 


respondent is successful on a new trial granted with 
costs to abide the event, the decisions are fairly 
harmonious to the effect that he is entitled to the 
costs of both trials.®® There is a conflict in the de¬ 
cisions as to whether respondent who again suc¬ 
ceeds on the new trial is entitled also to the costs 
of appeal. The court of appeals, and a number of 
the departments of the appellate division have held 
that he is so entitled,®^ while in other departments 
the contrary conclusion has been reached.®® In a 
number of cases, it has been held that where a judg¬ 
ment is reversed, with costs to abide the event, the 
party finally prevailing is entitled to the costs of 
appeal, but not to the trial costs.®® In other cases 
in which the term in question has been construed, 
it has variously been held that where a judgment 
recovered by plaintiff is affirmed at the general 
term but reversed by the court of appeals “with 
costs of this court [the Court of Appeals] to abide 
the event of the action,” and thereafter the judg- 


fendeuat on final hearingr—^Max Bar¬ 
nett Furniture Co. v. iBomarlto, su¬ 
pra. 

GO. Conxt of appeals has held that 
construction placed hy appellate di 
vision on its own order should not 
he interfered with hy court of ap¬ 
peals—^Unioa Trust Co. v. Whlton, 
78 N.T. 491. 

Gl. N.T—O'Hara v. Derschugr, 276 
K.Y.S. 201. 154 Misc. 1, modified on 
other grounds 279 NYS. 359. 244 
AppDiv. 764—^Lewitus v. Brown & 
Seccomh, 241 NY.S 79, 136 Misc 
305—Miranda v Witte, 217 NY.S 
367, 127 Misc. 669. 

16 C J. p 261 note 6 [h], 
contemplated 

(1) The “event” contemplated is 
party's success in obtaining judg¬ 
ment on merits on retrial.—Gordon 
V Krellman, 216 N.Y.S. 778, 217 App. 
Dlv. 477—rCommercial Sealeaf Co. v. 
Purepac Corporation, 7 N.Y S 2d 146, 
169 Misc. 133, affirmed 12 N.Y.S 2d 
584. 

(2) Where Judgment for plaintiff 
was reversed and defendant grant¬ 
ed new Inal, with costs to abide 
event, granting of proposed amend¬ 
ment before new trial which did not 
alter nature of action or work ulti¬ 
mate disposition thereof would be 
without imposing costs on appeal, 
since defendant's ultimate right to 
costs depended on his success at ter¬ 
mination of litigation —O'Hara v. 
Derschug, 276 NTS 201, 154.Misc 
1, modified on other grounds 279 N.Y 
S 369, 244 App Div 764. 

(3) Where supreme court reversed 
Judgment for plaintiff with “costs to 
abide the event," default by plain¬ 
tiffs and dismissal of their complaint 
was the “event," and entitled defend¬ 


ant to costs—Goldstein v. Godfrey 
Co., 126 N.YS 620. 70 Misc. 225. 

(4) Where a cause of action which 
was the single cause of action on 
original trial was dismissed on re¬ 
trial after judgment for plaintiff 
was reversed and new trial was or¬ 
dered with costs to defendant to 
abide the event, the “event" occurred, 
and defendant was entitled to costs 
of appeal from first judgment, even 
though plaintiff was successful in 
second cause of action on retrial, 
since dismissal was equivalent to a 
"Judgment" sufficient to carry with 
It taxation of costs under statutes. 
—Commercial SealeaJC Co. v. Purepac 
Corporation, supra. 

(5) It does not matter whether, 
in an action embracing several 
counts, the net findings of the jury 
on the several counts is in favor 
of the party whose original judgrment 
was reversed If such appellant suc¬ 
ceed on new trial in obtaining judg¬ 
ment in his favor on any count, the 
“event” has occurred which entitles 
him to his appeal costs—Crown v. 
H M Goldstein Co., 174 NYS. 78, 
186 AppDiv. 86. 

(6) Where corporate and individual 
defendants united in answer, cutid 
judgment against corporate defend¬ 
ant was reversed, “with costs to 
abide the event,” dismissal of com¬ 
plaint as to corporate defendant 
when individual defendant was still 
party to action was the “event," |n- 
titling corporate defendant to costs 
on appeal.—Brooklyn Nat Bank of 
New York v John J Sullivan, Inc., 
286 NYS 366, 247 AppDiv. 286 

Party may tax diahnrsemesLts only 
when he is entitled to costs, and such 
disbursements are not taxable in ad¬ 
vance of new trial ordered, with 
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costs to defendant to abide event, on 
appeal from Judgment for plaintiffs. 
—Clowes V. Watt, 266 NTS. 38, 147 
Misc 722 

G2. NT.—^Lewitus v. Brown St Sec- 
comb. 241 N.Y S 79, 136 Misc. 305. 

63. NY—Gordon v. Krellman, 216 

NY.S. 778, 217 AppDiv 477— 

Crown V. H M. Goldstein Co., 174 
NYS. 78, 186 App.Div. 86—Com¬ 
mercial Sealeaf Co v. Purepac Cor^ 
poration, 7^NYS2d 146, 169 Misc. 
133, affirmed 12 N.Y.S.2d 684— 
Miranda v Witte, 217 NY.S 367, 
127 Misc. 669 

64. NY—In re Moss, 34 N.YS. 798, 
24 N.YCivProc 438. 

15 C J p 261 note 7. 

05. NY—^Pelgram v. EJhrenzweig, 
109 NYS. 64, 58 Misc. 198 
03. NY—James Shewan & Sons v. 
Union Sulphur Co, 249 NY.S 618, 
139 Misc 860. 

15 C J p 261 note 10. 

67. NY —^Buchannan v Stout, 128 
NYS 724, 139 App.Div. 204—Cas¬ 
ualty Co of America v. A. L Swett 
Electric Light & Power Co., 200 N, 
YS 796, 121 Misc. 268, modified 
on other grounds 204 N.Y.S. 674, 
209 AppDiv. 175. 

15 CJ. P 261 notes 11, 12. 

GB. NY—^House v, Lockwood, 1 N. 
YS. 640, 48 Hun 660, 14 N.Y.Civ. 
Proc 411. 

16 C J p 261 note 13. 

69. NY —Brooklyn Nat. Bank of 
New York v John J. Sullivan, Inc., 
286 N.YS 366. 247 App.Div 366 
Term means that successful party 
on retrial is entitled to costs of ap¬ 
peal, and not that he must recover 
costs for all the proceedings in the 
case —Thomas v. Evans, 3 N.Y.S. 
297. 60 Hun 441. 
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ment is, on rcargument at the general term, again 
affirmed, plaintiff cannot include in his bill of costs 
the costs of the first appeal to the general term,^® 
that where on appeal from a judgment of the coun¬ 
ty court the general term awards a new tnal, costs 
to abide the event, appellant, if again unsuccessful, 
recovers no costs of appeal ;7i that where judgment 
for plaintiff was reversed by the appellate division 
unless he should reduce it to a sum named, m which 
case it was to be affirmed without costs, and new 
trial was subsequently ordered by the court of ap¬ 
peals, with costs to abide the event, plaintiff, on 
succeeding therein, and on defendant's appeal to the 
appellate court, is entitled to the costs of the new 
trial and of the appeal that, where defendant 
appealed from a judgment against him to the appel¬ 
late division, where the judgment was reversed, 
with costs to defendant to abide the result and a 
subsequent trial judgment was rendered for defend¬ 
ant, and the court of appeals reversed that judg¬ 
ment and granted a new trial, and on a third trial 
plaintiff recovered judgment plaintiff was not en¬ 
titled to tax the costs of an appeal from the first 
judgpnent and that where the appellate term 
reversed a judgment of the city court for plaintiff, 
and ordered a new trial, with costs to abide the 
event, and then allowed appeal to the appellate di¬ 
vision on a stipulation that if it affirm the judgment 
of the appellate term there should be a judgment 
absolute for defendants, and the appellate division 
affirmed the determination of the appellate *term and 


rendered judgment absolute for defendants, and 
such judgment was by order of the city court made 
Its judgment, defendants arc entitled to the costs 
on appeal to the appellate term, costs on appeal to 
the appellate division, and costs of one trial and 
disbursements.*^^ It has also been held that on a 
reversal of a judgment, with costs to “appellant" to 
abide the event, plaintiff in the second trial, not 
having been appellant on appeal m the former trial, 
was not entitled to costs of appeal.*^® Under the 
Civil Practice Act § 1489, where a judgment dis¬ 
missing an action for malicious prosecution is re¬ 
versed, on appeal and a new trial granted with 
“costs to the appellant to abide the event,” appel¬ 
lant IS entitled to recover the full costs of appeal 
where, on the second trial he recovers a judgment 
for six cents.7® 

§ 349. Taxation of Costs 

a. In general 

b. Application 

c. Objections 

a. In General 

The time, place, and mode of taxing costs of appeal 
are governed by statute or rules of court, which must be 
complied with to render the proceedings effective. 

Costs on appeal must be taxed in accordance with 
the provisions of the statutes, rules of court, or 
practice in the particular jurisdiction and an 


70. N Y.—^Bigler v. Pinkney, 24 Hun 
224 

71. N.T.—^Marx v. McLoud, 3 NY.S 
74. 

7!l. N.Y.—Smith v Lehigh Valley 
R Co. 82 N Y.S. 674. 

73. NY—^Adams v Massey, 100 N. 
Y.S. 836, 61 Misc 230, affirmed 100 
NYS 1103, 116 App.Div 895 

74. N.Y.—^Peltenstein v Ernst, 104 
NYS. 423, 64 Misc. 223. 

75. NY—Hessel v. Weisberg, 184 
N.YS 709, 113 Misc 860—^Banner- 
man V Quackenbush, 7 N.Y.Civ. 
Proc. 428, 2 How.Pr.,N S., 82, 2 N 
Y.City Ct 172, affirmed 13 Daly 
460 

Te, NY—Fowler v. Stuart. 196 N. 

Y.S 246, 119 Misc 345., 

77. Miss —^Austin v. Von Seutter, 
161 So 563, 170 Miss. 467. 
Stateaneut or oextUloate la traiisoript 
(1) In Mississippi, under a statute 
requiring trial court clerk to make a 
statement on transcript of record 
sent to supreme court of amount of 
fee for transcript, clerk's certificate 
showmg merely aggregate amount of 
fees for making transcript and for 
other services did not authorize tax- 
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ation of costs therefor—^McDonald v. 
Spence, 176 So 607, 179 Miss 348 

<2) Even though there is no stat¬ 
ute requiring trial court reporter “"o 
file a certificate of his fee for tran¬ 
scribing notes of the evidence so 
that supreme court clerk in taxa¬ 
tion thereof is governed by number 
of words appearing in reporter's 
transcript, reporter should indicate 
amount of his fee by certificate or 
otherwise.—^McDonald v Spence, su¬ 
pra 

(3) Taixation of costs by clerk of 
supreme court, based on trial court's 
certificate which stated aggregate 
amount of fees for making transcript 
and for other services rather than 
itemizing the account to show 
amount of fee for transcript, would 
be set aside except in so far as it 
taxed fees due clerk of supreme court, 
but with permission granted to clerk 
of trial court to file a proper certifi¬ 
cate and without prejudice to appel¬ 
lant to move for retaxation of costs. 
—^McDonald v. Spence, supra 

(4) Under court rule in New Mexi¬ 
co, clerk of supreme court had au¬ 
thority to tax costs allowed in judg¬ 
ment although certification of costs 
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by district clerk was not included in 
transcript of record.—Warder v Shu- 
feldt, 71 P.2d 653, 41 N.M. 607. deny¬ 
ing motion 62 P.2d 812, 40 N.M 442. 

(5) In Texas, in taxing costs in 
court of civil appeals, item as to 
stenographer's report, certified by 
clerk of trial court in transcript, 
may be relied on when there is noth¬ 
ing to show that such item is not 
taxable.—^Pullman Co. v. Hays, 271 S 
W. 1108, 114 Tex. 490, answering cer¬ 
tified questions, Civ.App., 267 SW. 
686 . 

(6) In determining whether ste¬ 
nographer's fee for report of evi¬ 
dence in narrative form was prop¬ 
erly taxed as part of costs of appeal, 
it was immaterial whether certificate 
of district clerk was filed, since it 
would not show that such item was 
improperly taxed as part of costs of 
appeal—^Pullman Co. v. Hays, supra. 

Appeal from, state court to XTnlted 
States supreme court 

(1) Taxation of costs by clerk of 
United States supreme court is not 
final so as to preclude any additional 
taxation by state court or offlcer< 
thereof.—^Ford v, Atlantic Coast Line 
R. Co, 169 S E. 834, 170 S.a 93. 
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appellant to whom costs have been awarded on ap¬ 
peal must comply with the statutes and rules of 
court governing the taxation of costs in order to 
make the decision effectual *^8 Under some statutes, 
the costs of appeal are taxable m the appellate 
court, while the trial costs are taxable in the trial 
court.*^^ It has been held that the expenses in¬ 
curred by a party m procuring a transcnpt of the 
evidence in the trial court,or in prepanng and 
transmitting the record on appeal,®^ are not costs 
of the appellate court to be taxed there, but must 
be taxed in the trial court. On the other hand, un¬ 
der the practice in some jurisdictions, costs paid 
by appellant for a transcnpt of the trial court pro¬ 
ceedings are properly taxed in the appellate court.82 
Under some statutes, the party prevailing on appeal 
is entitled to have judgment entered taxing the cost 
of the appeal, even though the action has not been 
finally determined,83 although, as discussed infra § 
411, he cannot enforce judgment therefor until final 
judgment in the action. If there is nothing in the 
statute which provides either the time or the man¬ 


ner of taxation of costs on appeal, this may be done 
where the cause is still pending and within the time 
allowed for filing a petition for rehearing 84 Where 
by statute the judgment for costs on appeal must 
be enforced by process in the appellate court and 
satisfied there, costs of appeal may be taxed and 
entered after the record has been remitted.®^ When 
costs are taxed by the clerk without any direction 
from the court, he must tax them in accordance 
with the general rules governing the subject of 
taxation 86 In probate proceedings, however, it 
has been held that when the appellate court fails 
to make any order as to costs of appeal, the clerk of 
the court has no authority to insert in the remitti¬ 
tur a provision for the allowance of costs to the 
prevailing party.87 Costs of appeal, properly 
awarded by the appellate court, must, under some 
statutes, be certified to the clerk of the trial court, 
to be there entered as a judgment 88 in taxing 
costs, the trial court must follow the directions of 
the appellate court which has awarded costs ,8® 
and where the appellate court cannot compute the 


(2) Where Judgrment of state ap¬ 
pellate court IS reversed by United 
States supreme court and the cause 
remanded, the taxation of costs by 
the clerk of the state court pursuant 
to the mandate of the United States 
supreme court that appellant have ex¬ 
ecution for his costs from state court, 
IS proper.—^Rambo v Chicago, Great 
Western R. Co., 268 NW 199, 197 
Minn. 652, conforming: to Chicago, 
Great Western R Co. v, Rambo, 66 
set. 693, 298 US. 99, SO L.£]d 1066. 
reversing Rambo v Chicago, Great 
Western R. Co, 263 NW 112, 196 
Minn 331, certiorari granted Chicago 
Great Western R. Co v, Rambo, 66 
S,Ct 674, 297 U.S 701, 80 L Ed. 990, 
rehearing denied 66 S.Ct. 946, 298 U. 
S. 692, 80 LEd. 1409. 

(3) On plaintifTs motion for Judg¬ 
ment under stipulation for cost of 
preparing transcript in supreme 
court, in connection with appeal to 
supreme court of Umted States, as 
an omitted item of costs, evidence 
consisting of certificate of clerk of 
supreme court that plaintilX had paid 
the Item to the clerk did make a 
prima facie case for plaintilC—^Uu- 
kens Y. International Life Ins. Co, 
MoApp., 222 S.W. 910. 

Time of taxatioo. 

Under Utah statute, where, on 
plaintifTs appeal from adverse judg¬ 
ment, Judgment was reversed and 
remanded and costs were awarded to 
plaintiff, a subsequent order of trial 
court dismissing suit without preju¬ 
dice on plaintilTs motion did not 
oust court of Jurisdiction to there¬ 
after tax costs on appeal.—^Da Rouch 
v. District Court of Third Judicial 
Diet, in and for Salt Lake County, 


79 P2d 1006, 96 Utah 227, 116 A.LR. 
1147. 

78. Nev.—Candler v Washoe Lake 
Reservoir, etc. Ditch Co, 82 P. 468, 
28 Nev. 422 

79. N.C.—^Waldo V Wilson, 100 S. 
E, 182, 177 NC 461 

Or—^Burdick v, Tum-A-Lum Lumber 
Co. 191 P. 654, 97 Or. 459. 

Xn federal oonrts 

(1) Costs of appeal to the circuit 
court of appeals are imposed by or¬ 
der of that court, and those due or 
already paid to or through its of¬ 
ficers are taxed there and included in 
the mandate and the cost of the tran- 
sciupt and any other properly taxa¬ 
ble appeal costs are to be ajscer- 
talned and taxed in the district court 
on the coming down of the man¬ 
date.—City of Orlando v, Murphy, C. 
C.A.Fla, 94 F.2d 426. 

(2) The fees paid for filing peti¬ 
tion for wnt of error and for certifi¬ 
cation of record are taxed in district 
court, but costs of printmg tran¬ 
script on appeal are taxed by clerk 
of circuit court of appeals.—Land 
Oberoesterreich v. Gude, C.C.A.N.T., 
93 F 2d 292 

aOi Ky—^Dunn v Champion, 99 S. 

W2d 813, 266 Ky. 767 
Or —Burdick v Tum-A-Lum Lum¬ 
ber Co., 191 P. 664, 9/ Or. 469— 
Shepherd v Inman-Poulsen Lum¬ 
ber Co., 167 P. 786, 86 Or 639. 
81. NC—Waldo V. Wilson, 100 S.E. 
182, 177 NC 461. 

82 WiB—Flies V Fox Bros Buick 
Co, 224 NW. 706, 198 Wis. 496 

83. S.C.—Heath v. Town of Darling¬ 
ton, 180 S.B 62, 176 S.C. 262— 
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Black V B B Kirkland Seed Co, 

161 SE 489, 163 SC. 222. 

84. Ind —^Adams Express Co. v. 
Wellborn, 108 NB 163, 109 N.E 
420, 69 IndApp. 830. 

85- Wis—^Bouchier v Hammer, 126 
NW 15, 142 Wis 627. 

8G. Ind—Todd v Howell, 96 N.E. 

618, 49 IndApp. 69. 

15 C J p 262 note 20 
Conii>lla3ice with statute necessary 
Miss—McDonald v Spence, 176 So. 
607, 179 Miss 848 

87. Cal.—^In re Wallace's Estate, 86 
P2d 96, granting motion 79 P.2d 
1094, 11 Cal 2d 838. 

88. Idaho —^Federal Land Bank of 
Spokane v. Curts, 290 P. 402, 49 
Idaho 624. 

Bntxy of Judgment mlnlsteadal act 
Entry of Judgment for costs 
awarded by supreme court is minis¬ 
terial act required to be done by of¬ 
ficer of trial court—^Federal Land 
Bank of Spokane v Curts, supra. 

89. Mass —Carchidi v. EAlayjian, 

162 N.E. 340, 264 Mass. 280. 

Ordeor of resenpt 

(1) Where order of rescript by su¬ 
preme judicial court on appeal in 
equity suit was that final decree be 
affirmed with costs, it was the duty ^ 
of the lower court in framing final 
decree to follow rescript and tax 
costs incurred in connection with 
the appeal, in addition to costs men¬ 
tioned in earher decree—Carchidi v. 
Kalayjian, supra. 

(2) Neither party is entitled to 
costs in full court, where rescript Is 
silent thereon.—Carchidi v. Kalay- 
Jian, supra. 



20 C.J.S. 


COSTS 


§ 349 


costs of appeal from the data before it, the trial 
court may be directed to compute the costs held by 
the appellate court to be recoverable, and include 
such computation in the appellate court^s mandate.®® 
An order taxmg* costs on appeal becomes effective 
on the day of its date and not on the day of its 
filing.®^ 

b. Application 

An application for taxation of coats, usualiy In the 
form of a bill or memorandum of costs, must be filed 


within the prescribed time. Statutes requiring verifica¬ 
tion and the statements to be made therein must be 
complied with, and the adverse party must have notice 
of the proceeding. A defective bill or memorandum may 
be amended or stricken out. 

Statutes and court rules relating to the filing and 
service of a bill or memorandum of costs on ap¬ 
peal must be complied with,®^ and if the time with¬ 
in which an application for taxation or memoran¬ 
dum of costs must be filed, or filed and served, is 
designated by statute or rule of court, it must be 
filed or served within that time,®® in the absence of 


90. Fla»—^Bay View Estates Corpo¬ 
ration v. Southerland, 170 So. 732, 
126 Fla. 239, retazinar oests 154 So. 
894, 114 Fla. 685. 

91. GaL—Sperry v. C)*Bneu, 219 P. 
467, 68 CaLApp. 620. 

92. CaL—Bell v. San Francisco 
Super. Ct, 87 P. 1031, 160 CaL 31. 

Fla—Bay View Estates Corporation 
V Southerland, 170 So. 732, 126 
Fla 239, retaxins costs 154 So 
894, 114 FUl 635—^Henderson v. 
Morton, 162 So. 712, 114 Fla. 4, 
denying^ retajcation of costs 147 So. 
456, 109 Fla. 300 

Mont.—State v. District Court of 
Fourteenth Judicial Dist. in and 
for Wheatland County, 284 P. 126, 
86 Mont 368. 

Okl.—Owens y. Clark, 61 P.2d 201, 
177 Okl 619. 

Or—Rader v. Barr, 61 P. 1027, 1127, 
37 Or. 453. 

Wash.—SchwaJlen v. W. P. Puller & 
Co„ 187 P. 367, 107 Wash 476. 

Service or notice 

<1) Service or notice of hill or 
memorandum of costs Is necessary 
where required by statute or court 
rule 

Mont —State v. District Court of 
Fourteenth Judicial Dist. In and 
for Wheatland County, 284 P. 125, 
86 Mont. 858. 

Nev.—^Zelavin v. Tonopah Belmont 
Dev. Co., 161 P. 736, 41 Nev. 1 

(2) Where defendants took sep¬ 
arate appeals, and remittitur does not 
allow one appellant to recover costs 
from the other, such appellants are 
not adverse parties to each other, 
so as to render service of cost bills 
on each other necessary—^Hubbard 
V. /Junan, 190 P. 1062, 47 CalApp. 
543 

(8) In absence of statute or rule 
to the contrary, such notice need 
not be given in any prescribed way 
— State V. District Court of Four¬ 
teenth Judicial Dist. in and for 
Wheatland County, siipra. 

(4) In absence of statute to the 
contrary, it is not necessary that par¬ 
ty who claims his costs must deliver 
to clerk the memorandum of his 
costs before be delivers it to his 


adversary, or vice versEU—State v. 
District Court of Fourteenth Judicial 
Dist. in and for Wheatland County, 
supra. 

(6) Party entitled to notice may 
waive right.—State v. District Court 
of Fourteenth Judicial Dist. in and 
for Wheatland County, supra. 

Where no cost bill is filed, petition 
for allowance of costs and attorney's 
fees on appeal was not before su¬ 
preme court for review —State v. 
Mohler, 239 P. 193, 115 Or. 662, de¬ 
nying petition 237 P. 690, 115 Or. 562. 

Oonstmoiloii of statute and court 
rules 

Under L. S 565,"providing that in 
supreme court on appeal costs will 
be allowed to prevailing party in 
sum of fifteen dollars, prevailing par¬ 
ty fee should be taxed by clerk, 
whether cost bill is filed or not un¬ 
der Sup.Ct.Rules, rule 81, 173 Pac 
XI, where the appeal is separate and 
distinct from another, in which the 
brief was used, and which were 
heard together.—Shaughnesey v. 
Kimball, 213 P. 135, 106 Or. 587, de¬ 
nying motion 212 P. 483, 106 Or. 484. 

Statute Inapplioabls 
Noncompliance with Code Civ.Proc 
t 1033, regulating securing costs by 
party recovering judgment, is not 
ground for striking cost bill on ap¬ 
peal which Is regulated by § 1034 — 
People V. Hawley, 6 P.2d 976, 119 
CaLApp. 548. 

riling of three cost bills for stat¬ 
ed amount only recoverable once 
was cured by orders permitting only 
one recovery.—People v. Hawley, su¬ 
pra. 

93. Cal—Johnson v. Schimpf, 266 P. 
697, 91 CaLApp 26—Ferry v. 

O’Brien, 219 P. 467, 63 Cal.App 
620 

Fla.—^Henderson v. Morton, 152 So 
712, 114 Fla. 4, denying retaxation 
of costs 147 So. 456, 109 Fla. 300 
TTa-n. —McAfee v. Walker, 108 P. 79, 
82 iisian. 356. 

Mont—State ex reL Clark v. Dis¬ 
trict Court in and for Silver Bow 
County, 61 P.2d 836, 103 Mont 
145—^Lasby v. Burgess, 18 P.2d 
1104, 93 Mont 349—First State 
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Bank V. Ijarsen, 283 P. 960, 72 

Mont 400. 

16 C.J. p 262 note 24. 

Buie mandatory 

Sup Ct Rules, rule 14, 132 Pac. xui, 
requiring prevailing party to file cost 
bill and serve copy thereof on adverse 
party within ten days after filing of 
the opmion, is mandatory and not di¬ 
rectory merely.—Schwallen v W. P. 
Puller & Co., 187 P. 867, 107 Wash. 
476. 

Computatioa of time 

<1) Where peremptory writ of su¬ 
pervisory control was issued m su¬ 
preme court memorandum of costs 
was required to be filed within five 
days from date of notice of decision 
of matter and not from date of is¬ 
suance of writ—State ex rel Clark 
V District Court in and for Silver 
Bow County, 61 P.2d 836, 103 Mont 
146. 

(2) Supreme court's final order, 
modifying its original judgment was 
held a “decision" within court rule, 
164 Paa xiil, requiring cost bill to 
be filed within five days after publi¬ 
cation or notice of the “decision" of 
the cause, the “decision” within such 
statute being the final judgment ulti¬ 
mately disposing of the case.—Stu- 
debaker Bros. Co. of Utah v Witcher, 
204 P. 602, 45 Hev. 376. 

(3) Time for computing five days 
allowed by statute for filing cost bill 
after rendition of supreme court de¬ 
cision on appeal begins on date when 
opinion is handed down and is not 
extended by pendency of petition for 
rehearing—^Empire Holding Corpora¬ 
tion V. Coshow, 46 P 2d 167, 160 Or. 
252. 

(4) Time of filing supplementary 
cost bill commences to run from date 
of entry of Judgment on mandate. 

■—Shepherd v. Inman-Poulsen Lum¬ 
ber Co.. 167 P. 786, 86 Or. 639. 

Elfeot of motloiL for rehearing 

(1) A cost bill, although filed aft¬ 
er decision on petition for rehearing, 
was filed in time.—Lovelock Lands v. 
Lovelock Land & Development Co., 
12 P.2d 339, 54 Nev. 465—Siebert v. 
Smith, 246 P. 1, ■ 49 Nev, 810—Page 
v. Walser, 223 P. 1079, 47 Nev 886— 
Ramelll v. Sorgi, 161 P. 717, 40 Nev. 
281. 
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an agreement of counsel made in open court or by the right to have expenses incurred taxed as costs 
stipulation filed.®^ is waived if not asserted until after judgment has 

been satisfied, where no excuse is shown,but a 
Unless a good excuse is shown for the delay,8® party who is awarded costs on appeal does not 

a bill or memorandum not filed and served within waive his right to file a cost bill by executing an 

the prescribed time will be stricken out and costs assignment of his claim for costs prior to the filing 

disallowed,^although it has been held that the of the remittitur.^ In some jurisdictions, a memo- 

court may, in its discretion, grant relief by extend- randum of costs served and filed before the remit- 


mg the time.^* In the absence of 

<2) Appellants* motion to tax costs 
of printing* abstreuit against respond¬ 
ent was timely filed after expiration 
of term at which opinion was ren¬ 
dered, but during term at which mo¬ 
tion for rehearing was overruled — 
State ex ret and to Use of Park Nat 
Bank V. Globe Indemnity C!o, 62 S 
W2d 1066. 333 Mo 461—Arndt v 
Frye, MoApp., 24 SW2d 696. 

Filing prior to servloe not naces. | 
Bsuey under statute providing that,; 
within a designated time a mem¬ 
orandum of costs must be filed or i 
delivered to clerk and served on the 
adverse party. i 

Cal —^People v Hawley, 6 P 2d 976, 
119 CalApp. 648 

Mont —State v District Court of 
Fourteenth Judicial Dist in and 
for Wheatland County, 284 P. 125, 
86 Mont 358 

Stfeot of delay in jBOlng second bill 
Where successful defendant filed 
second cost bill too late, second bill 
was a nullity and did not waive por¬ 
tion of first bill allowed by court — 
Lasby v. Burgess, 18 P.2d 1104, 93 
Mont. 349. 

Application or cost bill filed In time 

(1) Appellant's motion to tax costs 
which was filed at term at which 
case was finally disposed of by su¬ 
preme court would be granted and 
costs taxed and certified as part of 
mandate —^King v. Weis-Patterson 
Lumber Co., 172 So 693, 127 Fla 109 
<2) Cost bill, filed within time lim¬ 
it after filing of order denying peti¬ 
tion for rehearing, is in due time.— 
Siebert v. Smith, 246 P. 1, 49 Nev. 
310. 

(3) A petition for allowance of 
solicitors* fees and expenses in su¬ 
preme court on an appeal which was 
stricken from docket with leave to 
reinstate on a peremptory call was 
not dismissible for laches when rein¬ 
stated and redocketed on motion of 
petitioner three years later —See 
Dime Savings & Trust Co. v. Wat¬ 
son, 20$ IllApp 382, certiorari dis¬ 
missed 119 NB 285, 283 Ill. 276. 

94. Nev—Candler v Washoe Lake 
Reservoir & Galena Creek, Ditch 
Co., 82 P 458, 28 Nev 422. 

96y SD.—Clark v. Lawrence, 123 N. 

W. 868, 24 SD 442. 

15 C J. p 262 note 27. 


Statute or rule, 1 titur has been fil 

ZnadverteoKLce of ooimsel for pre¬ 
vailing parties is not sufficient le¬ 
gal excuse for failure to file cost 
bill and serve copy thereof on ad¬ 
verse party within ten days after 
filing of opinion, as required by Sup 
Ct Rules, rule 14—Schwallen v W 
P Puller A Co. 187 P. 367, 107 
Wash. 476 

90. Cal —Snodgrass v. Snodgrass, 
284 P 696, 103 CalApp 412—John¬ 
son V Schimpf, 266 P 697, 91 Cal 
App 26. 

Mont—State ex rel Clark v District 
Court in and for Silver Bow Coun¬ 
ty, 61 P2d 836, 103 Mont 145. 
Nev—Candler v Washoe Lake Res¬ 
ervoir & Galena Creek Ditch Co., 
82 P 468. 28 Nev 422 
Wash—Schwallen^v W P Puller & 
Co, 187 P 367, 107 Wash 476. 
Waiver 

Plaintiff’s counsel who appeared 
specially for purpose of striking the 
cost bill, and also to retax or strike 
certain items, did not waive right 
to strike bill because not filed within 
time required —^Hirsh v Ogden Fur¬ 
niture & Carpet Co, 172 P. 318, 61 
Utah 658. 

97. Mont—^Pirst State Bank of 
Thompson Falls v Larsen, 233 P. 
960, 72 Mont. 400 

Or—^McFarlane v McParlane, 73 P 
203, 76 P 139, 43 Or 477 
Neither txlal court nor clerk could 
allow Items of cost bill for costs in 
supreme court not filed within stat¬ 
utory time —Johnson v Schimpf, 266 
P. 697, 91 CalApp 26 

Claim for costs waived by failure 
to file a memorandum of costs within 
the time prescribed by statute.-r- 
Perry v O’Brien, 219 P. 467, 63 Cal 
App 620 « 

Xn Florida 

(1) Where no Itemized statement 
of costs was filed ajid served on los¬ 
ing party during term at which case 
was disposed of by supreme court, 
only costs which clerk was bound to 
tax WSLS docketing fee —^Henderson 
V. Morton, 162 So. 712, 114 Fla 4, 
denying relaxation of costs 147 So. 
456, 109 Fla 300 

(2) Clerk of supreme court was 
bound to include docketing fee as 
item of costs in judgment thereof 
without special claim or order, so 
that such fee may be included nunc 
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td IS premature ^ 

pro tunc at any time during or aft¬ 
er term at which judgment was en¬ 
tered—^Henderson v. Morton, supra. 

(3) Costs incurred in circuit court 
after entry of appeal cannot be in¬ 
cluded in judgment and mandate of 
supreme court, unless duly authenti¬ 
cated statement of items thereof was 
filed therein during term at which 
case was finally disposed of—^Hen¬ 
derson V Morton, supra 

Costs allowed as matter of course 
not within rule 

Statutory costs, such as filing fee, 
trial fee, and prevailing attorneys* 
fee, are allowed as matter of course 
without filing cost bill after rendition 
of supreme court decision on appeal, 
but failure to file in time will pre¬ 
vent recovery of disbursements_ 

Empire Holding Corporation v. Co¬ 
show, 46 P2d 167, 150 Or 252—An¬ 
derson V. Adams, 76 P. 16, 44 Or. 
629 

98. Cal—Soda v Marriott, 20 P.2d 
768, 130 CalApp 689 

Court has reasonable discretion in 
determining necessities and reason¬ 
ableness of ea^h request for relief 
from failure to file cost bill with¬ 
in statutory period, as well as de¬ 
termining reasonableness of time 
within which relief is asked—Soda 

V Marriott, supra. 

99. Kan—Missouri, etc, R. Co v. 
Jenkins, 101 P. 630, 79 Kan. 698 

1. Cal—Steuri v Junkin, App, 90 
P 2d 127. 

2. Cal—^Levinson v Silverman, 294 
P 434. 110 CalApp 467 

FUlng befoire final judgment 

A memorandum of costs should not 
be stricken out as prematurely filed 
before final judgment, where the 
memorandum was not filed until aft¬ 
er the cause was reversed on appeal 
and a remittitur filed.—^Hansen v. 
Farmers Automobile Inter-Insurance 
Exchange, 66 P.2d 900, 12 Cal.App. 
2d 493. 

Waiver of error 

Where first memorandum of costs 
was prematurely served but second 
copy was both served and filed in 
proper time, and order drenying mo¬ 
tion to strike did not specify to 
which memorandum It referred, er¬ 
ror, if any, was wsLived—^Levinson 

V Silverman, 294 P. 434, 110 Cat 
App. 467. 
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If the statute requires verification, the applica¬ 
tion or memorandum must be verified,^ and the af¬ 
fidavit or verified statement must conform substan¬ 
tially with the requirements of the statutes or court 
rules.'* If several parties appeal jointly, they need 
not all join in the affidavit of costs, since one may 
recover for all.® If the items appear to be proper 
charges, a verified memorandum is prima facie ev¬ 
idence that the costs were necessarily incurred.® 

Whether there is any statute or rule of court spe¬ 
cifically regulating it or not, it is irregular to tax 
costs without notice to the opposite party.7 If one 
party wishes to have unnecessary costs taxed to his 
adversary and the record does not show who was 
responsible therefor, this point may be presented to 
the court by affidavit or other proof.® A judgment 
for costs of appeal is separate from, and independ¬ 


ent of, the final judgment in the case. The right 
to such judgment comes into being when the order 
of the reviewing court becomes final, and the judg¬ 
ment Itself is created when the successful party files 
his cost bill and his costs are taxed.® Where it 
was admitted that a certain item in defendant's bill 
of costs was excessive, plaintiffs motion to tax 
should have been granted.^® That a memorandum 
of costs filed after remittitur is defective in not 
specifying items constituting certain charges is not 
ground for disallowance, but an amendment of the 
memorandum in such particulars will be allowed.^^ 
The party entitled to costs on appeal may obtaiil an 
order fixing them by motion to strike out a prior 
memorandum of costs and for leave to file a new 
one, although the better practice might be to move 
to amend the memorandum.^® Where a motion to 
strike out a cost bill, appearing in the bill of ex- 


3. Mont—^Lasby v Burgress, 18 P. 
2d 1104, 93 Mont 849 

Or—^Hammer v Downing, 64 P. 661, 
65 P. 17, 67 P 30, 39 Or. 604 
Amendment denied 

Where the moving papers showed 
that defendant had intended to serve 
and file a document which on its 
face would have appeared to be a 
verified claim, but which in truth 
and fact had never been verified, be¬ 
cause affiant had never appeared be¬ 
fore any officer to make the oath to 
the verification, a motion to amend 
the cost bill to supply lack of verifi¬ 
cation was denied, as the papers 
were insufficient to justify an appli¬ 
cation to the trial court to exercise 
Its inherent power to make the rec¬ 
ord speak the truth—Snodgrass v 
Snodgrass, 284 P. 696, 103 CaLApp 
412 

4. Cal—Stafford v. Hill, 217 P 766, 
63 Cal App 15 

Nev—Sorge v Sierra Auto Supply 
Co, 227 P 320, 48 Nev 60 
Or—Coker v. Richey, 204 P. 947, 104 
Or 14 

Buie xnandatozy 

Rule of supreme court that clerk 
shall not tax auy expense of case- 
made, transcript, or record unless 
person claiming expense file veri¬ 
fied statement showing it has been 
paid by him is mandatory—Owens v. 
Clark, 61 P 2d 201, 177 Okl 619 
AAdavlta or Bbatements held siifll- 
oieut 

(1) Under Code CivProc S 1084, 
providing what a verification to a 
memorandum of costs must contain, 
a verification to the effect, among 
other things, that items of the mem¬ 
orandum **aTe true and correct, and 
have been necessarily incurred in 
this cause,** was sufficient—Stafford 
V, Hill, 217 P. 766, 63 Cal App. 16. 

(2) That: ^davit attached to cost 


bill stated that disbursements were 
necessarily incurred in “action,** 
rather than on “appeal,** was not so 
defective as to require cost bill to 
be stricken from the files —^Arrow 
Garage Co v Klkugawa, 231 P. 671, 
69 CaJApp 509. 

(3) Under Sup Ct Rules, rule vi, 
requiring one seeking to recover 
coats to file bill stating “actual** 
costs, a bill statmg that costs listed 
are “correct** and “necessarily in¬ 
curred*’ IS sufficient —-Siebert v. 
Smith, 246 P. 1, 49 Nev. 810—Sorge 
V Sierra Auto Supply Co., 227 P. 
320, 48 Nev 60. 

<4) Verification by appellant's at¬ 
torney, which stated that, except for 
fees of officers, disbursements there¬ 
in above set forth were necessarily 
incurred by appellant, who was en¬ 
titled to recover them from respond¬ 
ent, IS sufficient in form, in view of 
L. § 669, entitling party to disburse¬ 
ment, whether or not the same has 
been paid by him.—Coker v Richey, 
204 P 947, 104 Or. 14. 

(6) Stenographer's receipt attached 
to transcript is sufficient “state¬ 
ment,** within SupCtRules, rule 21 
providing that amount paid for 
stenographer's transcript shall be 
taxed as costs only when statement 
thereof is filed with clerk not later 
than ten days after cause is decided 
—^McAfee v. Walker, 108 P. 79, 82 
Kan 855. 

S, Nev—^Holtzman v. Bennett, 232 

P 1081, 48 Nev. 274. 

Bspedally Is Idxis so where attor¬ 
ney for one swore that he was bet¬ 
ter informed as to costs incurre4» 
and it appears that he paid out all 
money expended or incurred-Holtz- 
mfl-n V Bennett, supra. 

a —-Haydel v. Morton, 64 P.2d 

964, 18 CaLApp 2d 695. 
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Verified meanoraudum held suffi- 
dent to justify award of costs.— 
Haydel v. Morton, supra. 

7. Mont—State v. Second Judicial 
Dist. Ct, 69 P 244, 27 Mont 40. 
Wis—^Akerly v. Vilas, 23 Wis. 628 
a US—^U. S. Sugar Refinery v. 
Providence Steam & Gas Pipe Co., 
Ill, 62 P 376, 10 CCA. 422 

9. Cal.—Supera v. Moreland Sales 
Corporation, 82 P.2d 963, 28 CaL 
App 2d 617. 

Sffeot of filing cost bill 

Where supreme court reversed 
Judgment and awarded costs of ap¬ 
peal to defendants, filing of cost bill 
had effect of entry of a judgment 
for amount thereof in favor of de¬ 
fendants and against plaintiff, on 
which an execution might issue, un¬ 
der Rev.Codes 1921 § 9806—State v. 
District Court of Tenth Judicial Dist. 
in and for Pergrus County, 240 P. 667, 
74 Mont. 366—State ex rel. Hurley v. 
District Court, 69 P. 244, 27 Mont. 
40. 

10. Cal.—^Levinson v. Silverman, 294 
P 484, 110 Cal App 467. 

11. Utah —^Big Cottonwood Tanner 
Ditch Co V. Shurthff, 174 P. 1124, 
64 Utah 5. 

12 . CaL—^Perry v O'Brien, 219 P 
467, 63 CaLApp. 620. 

arouiLds for relief 
Where successful party filed mem¬ 
orandum of costs on appeal and sub¬ 
sequently moved to strike such mem¬ 
orandum and for leave to file a new 
one, a showing that appeal had been 
taken in each of two cases between 
the same parties, and that costs for 
presenting petitions for rehearing 
had been interchanged in two cases, 
was held to present a case of m-' 
advertence and mistake entitling 
plaintiff to relief under Code Civ. 
Proc. S 478.—^Perry v. O'Brien, supra. 
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ceptions, contains th-e body of the cost bill, but does 
not set forth the title of the court and the cause, 
but the bill of exceptions contains the number of 
the action and the names of the parties, the review¬ 
ing court will assume, in the absence of contrary 
evidence, that the cost bill contains the same title 
of court and cause.^® 

c. Objections 

Objections to the bill or memorandum of costs, suffi¬ 
cient in form and substance, must ordinarily be made 
within the statutory period, although It is held in some 
jurisdictions that, even when the taxation is not op¬ 
posed, the taxing officer must satisfy himself that the 
proposed Items are correct and taxable 

Under some statutes neither the appellate court 
nor the clerk of that court has arbitrary power to 
disallow particular items of disbursements against 
which no objections have been filed, except with re¬ 
spect to filing fees.14 So, where a cost bill, contain¬ 
ing items of disbursement for the recovery of which 
the statute or rules of court prescribe maximum 
sums, has been served and filed, and no written ob¬ 
jections are interposed, the clerk is not permitted 
to disallow any part of the items charged, if it ap¬ 
pears that all the charges are within the rate speci- 
fied.i5 On the other hand, it has been held that 
the clerk of the appellate court must satisfy himself 
that items proposed for taxation are correct and 
taxable, whether the taxation is opposed or not,!® 
and that when a bill for costs, containing items for 
which charges are made m excess of the sums es¬ 


tablished by law, has been filed in the reviewing 
court, it IS the duty of the taxing officer to disallow 
the excess although no objections have been filed 

Requisites and sufficiency. Objections to items 
of taxation should be filed within the time required 
by statute,!® or they will be waived.!® Where no¬ 
tice of the objections must be given, no other objec¬ 
tions than those specified will be considered.®® An 
objection which includes legitimate items of costs, 
together with others which might have been elimi¬ 
nated in a challenge applied to them only, is insuf¬ 
ficient, and will not be considered.®! Whether ob¬ 
jections to the taxation of costs must be verified 
depends on the provisions of the statutes or rules 
of court 2® Where parties on appeal object to cost 
bills, but not to any item contained therein, taxation 
of costs is not necessary.®® 

§ 350. - Correction 

a. In general 

b Motion to retax and proceedings 
thereon 

a. In General 

An erroneous taxation of costs may be corrected by 
timely motion or other proceeding in the trial court or the 
appellate court as the case may be, but the taxation 
cannot be questioned collaterally. 

An erroneous taxation of costs may be corrected 
on a proper showing ,2* but whether the proper 


13, Cal—^Dam v. Lake Aliso Ridinsr 
School, 67 P2d 1315, 6 Cal.2d 396. 
Plaintiff’s mo'tloa to strike coot 
bill, was properly denied where he 
was sufficiently informed as to claim 
of costs and party defendant present¬ 
ing It—Dam v. Lake Aliso Riding 
School, supra. 

Or,—^In re Pittock*s Estate, 202 
P. 216, 102 Or. 169. 

16. Or.—^Hammer v Downing, 64 P. 
661, 65 P. 17. 990, 67 P. 80, 39 Or. 
504. 

le. Minn.—State v. Tifft, 240 N.W. 
854, 185 Minn. 108. 

17. Or—Gross v. Gage, 149 P 989, 
161 P. 666, 77 Or. 421—Sommer v. 
Compton, 100 P 289, 63 Or 341 

IS. Nev—State v. Sadleq, 58 P. 284, 
69 P 646, 68 P. 128, 26 Nev. 131, 
88 Am.S.R. 573. 

Or.—Hammer v. Downing, 64 P 651, 
65 P. 17, 67 P. 80, 89 Or. 604. 

19. Ky.—^Blocker v. Owensboro, 110 
SW. 869. 83 Ky.L. 478. 

Mont.—State v. Second Judicial Dist. 

Ct, 69 P 244, 27 Mont 40. 

Parte complying with, teaitate 

(1) Parties liable for costs, by not 
objecting to memorandum of costs 


within time and in manner author¬ 
ized by statute, waived right to 
object to any part of memorandum 
which complied with statute—^Han¬ 
sen V. Farmers Automobile Inter-In- 
suxance Exchange, 66 P.2d 900, 12 
CalApp2d 493. 

(2) Although objection to mem¬ 
orandum of costs was not properly 
made, memorandum including cost 
for printing of bnefs on appeal in 
amount exceeding statutory limit 
was required to be reduced by 
amount of excess—^Hansen v Farm¬ 
ers Automobile Inter-Insurance Ex¬ 
change, supra. 

90k Cal—^People v Hawley, 6 P.2d 

976, 119 CaLApp 648. 

21. Or—Smith V. Kinney, 143 P. 

901, 1126, 72 Or. 614. 

22. XxL Oregon 

(1) It was held that although the 
statute required venftcation of objec¬ 
tions, a technical failure to comply 
with this requirement would not ren¬ 
der the objection insufficient where 
there was filed at the same time a 
supplemental affidavit which explams 
the item controverted.—^Heywood v 
Doembecher Mfg. Co., 86 P. 367, 87 
P. 630, 48 Or. 369. 

598 


(2) But after a change in court 
rules. It was held that when right 
to recover item of disbursements is 
practically admitted by adverse par¬ 
ly, who disputes reasonableness of 
chaige, objection interposed ought to 
state that not more than a specified 
sum of money should be allowed, 
and it would seem that in such case 
the objection should be verified, be¬ 
cause the value or the measure, not 
being fixed by law, must be deter¬ 
mined on affidavits as a question of 
fact. When, however, entire item 
IS challenged on the ground that 
charge is unwarranted, exception is 
in the nature of demurrer, which 
presents a legal question, and ob¬ 
jection in such case should be veri¬ 
fied—Oregon Electric R. Co v Ter- 
williger Land Co., 93 P. 334, 930, 61 
Or 107 

23. Or—Grebe v. Rohrer, 85 P.2d 
985, 148 Or 177. 

24. Miss—^Peck & Hills Furniture 
Co. v. Greer, 148 So. 387, 166 Miss 
249, granting motion 148 So 311,’ 
166 Miss. 249. 

CoxreotioiL allowed 
Appellant was entitled to retaxa- 
tion of costs on basis of number of 
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remedy for the correction of an erroneous taxation 
of costs IS an appeal,25 a motion to correct,26 a 
motion to retax,27 or an application for a rehearing 
or for a modification of the judgment,28 seems to 
depend largely on the stage of the proceeding as 
well as on the attendant circumstances of the case. 
A proceeding to correct or review the taxation of 
costs must be brought within the prescribed time,29 
and if this is not done, the court cannot, after the 
expiration of the term, grant any relief.20 Taxa¬ 
tion of costs cannot be questioned collaterally in a 
suit on an appeal bond.21 In proceeding to review 
costs taxed by the clerk, counsel should compile 
from the record some statement specifying what 
portions thereof relate to matters not pertinent and 
necessary ,22 and m some jurisdictions an objec¬ 
tion, on appeal from the clerk’s taxation of costs. 


that an item charged is excessive cannot be con¬ 
sidered by the court in the absence of an affidavit 
supporting the objection.23 Where the statute au¬ 
thorizes a reasonable sum for the premium on an 
appeal bond as an item of appeal costs, the clerk’s 
determination as to the amount to be taxed will 
stand in the absence of a showing that it is unrea- 
sonable.24 The proof made by a party objecting 
to a cost bill must be sufficient to overcome the pri- 
ma facie case made by the verified bill.25 ^ party 
may be precluded from raising objections to an item 
of a cost bill by his failure to take proper steps for 
relief before a decision on the ments 26 in the ab¬ 
sence of an application for an order eliminating 
unnecessary matter from appellant’s abstract, it is 
the duty of the clerk to overrule respondent’s ob¬ 
jection that the amount allowed for printing the 


words claimed by him where clerk 
certified that record as transcribed 
by him contained eighteen thousand 
nine hundred words, whereas record 
contained fewer than the seven thou¬ 
sand one hundred words claimed by 
Appellant—^Peck & Hills Furniture 
Co. V Greer, supra 
OocreotloiL denied 

(1) A motion to vacate a Judgment 
for costs entered in supreme court 
on ground that plaintiff brought ac¬ 
tion In another county than county 
of defendants* residence, but had 
failed to pay each defendant ten 
dollars as provided by statute, would 
be denied by supreme court —^Dahl 
V. Stoffels, 279 NW 678, 202 Minn, 
S61> 

(2) Petition of appellant for retax- 
atlon of costs, which were adjudged 
against appellant and surety on his 
appeal bond, would be denied, where 
court of appeals determined that ap¬ 
pellant should pay costs because he 
paid no attention to his obligations 
or to lawsuit—^Hunt v Hoppe, Tenn 
App., 124 S.W2d 306. 

flS. Cal —JTones v. Frost, 28 Cal. 

245. 

NTev —^Reno Electrical Works v. 

Ward, 290 P 1024, 53 Nev 1, re¬ 
hearing denied 296 P. 1112, 63 

Nev 1. 

jae. Utah—^Roberson v Draney, 182 

P. 212, 64 Utah 525. 
motion in trial court 

(1) If costs awarded in Judgment 
below are improperly included in 
judgment of affirmance, correction 
should be made on motion in court 
below after record is remitted — 
Beardsley Scythe Co. v. Foster, 36 
NY 661. 

(2) After appeal has been dismiss- 
•ed and cause remanded, if respond- 
•ent charges too much costs for ap¬ 
peal, remedy is by motion in court 
below.—Dresser v. Brooks, 2 N.T. 
569. 


motion in appellate court 
If court has impUedty decided in 
favor of full allowance, to success¬ 
ful party, of costs for printing and 
reply brief, by failing to direct oth¬ 
erwise when deciding appeal, error, 
if there is any, can be corrected only 
by motion to correct judgment, and 
not by motion to retax costs—Col¬ 
lins V Jaynesville, 87 N.W. 241, 1087, 
111 Wis. 348 

Statutory provision# 

A statute providing that, on filing 
in district court of costs awarded by 
supreme court, adverse party may 
move the court, "to correct the bill 
of costs as in other cases,” although 
authorizing district court to decide 
question of fact, such as number of 
pages of abstract or brief, or compu¬ 
tation of amount, does not empower 
it to review Judgment of supreme 
court awarding costs, since applica¬ 
tion may be made to supreme court 
itself for correction of award if there 
is unnecessary or improper matter in 
printed abstract of record or briefs 
—^Roberson v. Draney, 182 P. 212, 64 
Utah 625. 

27. Wash.—Huntington v. Blakeney, 
1 Wash T 111. 

2a CaL—Durkee v. Garvey, 24 P. 
929, 84 Cal 690. 

2a Ky.—^Buckler v. Rogers, 6 Ky.Li. 
737. 

motloiL to aanenfl Judgment of #n- 
preme court to change award of 
costs therein, although termed a mo¬ 
tion to retax costs, is ‘‘suggestion of 
error,** and must be filed within time 
allowed therefor by Sup.Ct.Rules, 
rule 14—^Bacot v Holloway, 106 So 
739, 140 Miss. 120 

mCiuiiciXMa court ha# uo power to 
review clerks erroneous taxation of 
disbursements on appeal after ex¬ 
piration of ten days from date of 
taxation .—& S. Electric Co. v. 
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Moskowitz, 272 NYS. 518, 152 Mlsc 
412. 

^On Ky.—^Buckler v. Rogers, 6 Ky.D. 
737. 

Miss —^Bacot V. Holloway, 105 So. 
739. 140 Miss 120. 

31. Ill.—^Pansher v. Waldo, 72 IlL 
71. 

32. Nev.—^Page v. Walser, 223 P 
1079, 47 Nev. 386. 

33. Minn —^Malcolmson v Goodhue 
County Nat. Bank of Red Wing, 
272 NW. 167, 198 Minn. 662—Hef- 
fern v. Northern Pac Ry Co., 48 
NW. 1, 626, 45 Minn 471. 

34. Nev—^Page v Walser, 223 P. 
1079, 47 Nev. 386 

35. Nev—Sugarman Iron & Metal 
Co V. Morse Bros Machinery & 
Supply Co., 267 P. 1. 50 Nev. 191. 

Proof insufficient 

Nev.—Sugarman Iron & Metal Co. v. 
Morse Bros Machinery & Supply 
Co, supra. 

36i. Nev.—^Lovelock Lands v. Love- 
leck Land & Development Co., 12 
P.2d 339, 54 Nev 465 
Bzpenses which might have been 
leseened will not be reduced on mo¬ 
tion to retax, where objector took 
no steps on the appeal to reduce such 
expenses—Q*Hara v Derschug, 282 
NYS 6. 166 Misc. 464 
PollTire to move to strike 

(1) Respondent's failure to move 
to strike immaterial parts of record 
prior to decision of appeal on ments 
precludes raising point on objections 
to items of cost bill —^Lovelock 
Lands v. Lovelock Land & Develop¬ 
ment Co, 12 P 2d 839, 54 Nev 465. 

(2) Defendant, not moving to 
strike papers from record and having 
relied on them in argument, can¬ 
not complain of cost of transcrip¬ 
tion. — Sugarman Iron & Metal Co. v. 
Morse Bros Machinery & Supply Oc., 
267 P. 1. 60 Nev. 191. 
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abstract is excessive ;37 but it is the duty of the 
court on appeal from the clerk's taxation, to de¬ 
termine what, if any, portions of the abstract are 
necessary,^* and the objecting party need not have 
the unnecessary matter stricken before objecting to 
the allowance.®® 

In the absence of a statute to the contrary, there 
is no jurisdiction in an inferior court in relation to 
the amount of costs recovered in the appellate 
court.4® 

b. MotLon to Eetax and Proceedings Tliereon 

A motion to retax costs must comply with the rules 
of court, and must be presented In due time. Specific 
Items objected to must be pointed out; and all conten¬ 
tions properly raised must be heard and determined. 

A motion to retax costs on appeal is in effect 
an application for rehearing.'*! The motions must 
comply with the court rules,^® and be presented in 
due time,^® The motion will be denied when not 
made until after execution is in the hands of the 
shenff,^^ or after the costs have been paid.**® The 


questions as to costs of appeal should be made while 
the cause is before the supreme court, otherwise the 
court has no power in the matter.**® Where a 
cause \s reversed and remanded, a motion made at 
a subsequent term of the appellate court to retax 
the costs so as to include an omitted item comes 
too late,^7 although there is contrary authority.*® 
So, where parties in the supreme court fail to file 
statements of the items of costs which they are en¬ 
titled to recover, the court will not, after the ex¬ 
piration of the term at which the cause is disposed 
of, order a retaxation of costs so as to include items 
not shown, by the records or files in the cause when 
the costs were taxed, to have been omitted errone¬ 
ously.**® It has been held, however, that a delay 
will not prevent retaxation when no prejudice is 
shown,®® and that, even in the absence of due dili¬ 
gence, the appellate court, before issuing its man¬ 
date, could exercise its control over the matter of 
costs by striking out improper items.®! The court 
will not, of course, entertain a motion to retax 
costs before a valid taxation of costs has been 
made.®® The taxation of costs by the clerk of the 


37- SD.—^Barbour v. Finke, 217 N. 
W. 678, 62 SD. 391, retaxingr costs 
216 NW 692, 62 S D. 11. 

38- SB.—^Barbour v. Fmke, supra, 
38- SB—^Barbour v. Fmke. supra, 

40- Iia,—State v. Orleans Parish, 81 
So 646. 107 La, 69. 

Mo —^Ames v Scudder, 20 Mo App 64 
—Bevenny v. Cook, 73 SB. 921, 

70 WVa. 282. 

15 C J p 185 note 94. 

41- Or—^Parks v. Smith, 186 P. 662, 
96 Or 300 

42. Miss—Peck & Hills Furmture 
Co V. Greer, 148 So, 387, 166 Miss 
249, gn:*antinsr motion 146 So 811, 
166 Miss 249. 

StatenLeaLt aecompaaiyliLff motioii. 

(1) Motion to retax costs in su¬ 
preme court on account of incorrect 
number of words in instrument, or 
transcript thereof, or transcript of 
entire record, must be accompanied 
by written statement of true num¬ 
ber of words with certificate of its 
correctness by competent disinterest¬ 
ed person.—^Peck & Hills Furniture 
Co V. Greer, supra. 

(2) ’ The mother-in-law of attorney 
who filed the motion is not disin¬ 
terested person within the rule.— 
Beer Island Fish & Oyster Co v. 
First Nat Bank, 169 So 656, 172 
Miss 284, dismissing’ motion 146 So 
116, 166 Miss. 162. 

43, Ark—Cain v. CarlLee, 281 SW. 
661, 170 Ark 859. 

Colo—Webber v. Phister, 206 P, §86, 

71 Colo 382. 

Fla —^Masser v. London Operating 
Co., 146 So 72. 106 Fla. 474. 


Tex—^Ragland v. Cone, Civ App, 118 

SW.2d 1098 

Wash—^Bellingham Bay, etc, R. Co 

V. Strand, 82 P 782, 6 Wash. 807. 

Motion held In due time 

<1) A motion at May term of ap¬ 
pellate court to redocket case and 
retax costs in case in which order of 
reversal had been entered at Feb¬ 
ruary term was timely—^BUison v 
Ward, 20 NE2d 888, 300 Ill App. 27. 

<2) Where q&sq was finally deter¬ 
mined by supreme court on January 
27, 1916, a motion to retax costs 
made in same year did not indicate 
such laches as warrants dismissal of 
motion if. In fact, there was no au¬ 
thority for taxing such costs—Jose 
V Hunter, 124 NB, 65, 63 IndApp 
298. 

(3) Appellant’s motion to recall 
mandate and then retax costs, made 
at same term of court at which case 
was decided, was not made too late. 
—^Pittman v. Fort Worth Warehouse 
& Storage Co, Tex Civ App., 263 SW 
636, granting motion 258 S.W. 1105. 

Motion, held too late 

(1) A motion to re tax costs made 
after motion for rehearing was over¬ 
ruled was not timely made and was 
reauired to be overruled —^Ragland 
V. Cone, Tex.Civ.App,, 118 S W 2d 
1098. 

(2) Where motion to retax costa 
on appeal was made more than eight 
months after disposition of case by 
appellate court, and where interven¬ 
ing motions for new trial by differ¬ 
ent parties had made no complaint 
of any item of costs, although such 
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parties must have known and were 
charged with knowledge of items 
chargeable against them, motion did 
not show due diligence, and was too 
late to warrant relief—^Fidelity Oil 
Co. of New Jeirsey v, Swmney, Tex. 
Civ App, 260 S.W. 1111, overruling 
motion 264 S.W. 137, 

44- Ark—Cam v. CarlLee, 281 SW. 
661, 170 Ark. 859. 

45- Colo—Webber v. Phister, 206 P. 
385, 71 Colo 332. 

48. Vt—^Bliss V. Little, 23 A. 726, 
64 Vt, 133. 

15 C J p 264 note 49. 

47. Pla—^Henderson v. Morton, 162* 
So. 712, 114 Fla 4, denying retax¬ 
ation of costs 147 So. 456, 109 Fla. 
300 

Tex—^Morrison v. Lambert, Civ.App., 
41 S W 2d 149, denying motion 33 
S W 2d 617—^Brady v. Cobbs & Bon¬ 
ner, Civ App, 216 S.W. 420. 

48. Ill—^In re Bunning, 213 Ill App. 
602. 

49. Fla.—^Bay View Estates Corpo¬ 
ration V. Southerland, 170 So 732, 
126 Fla 239, relaxing costs 154 
So 894, 114 Fla. 635—^Henderson v. 
Morton, 152 So. 712, 114 Fla. 4, 
denying retaxation of costs 147 So. 
466, 109 Fla 300—^McGourm v Be- 
Funiak Sprmgs, 42 So. 187, 62 Fla. 
556. 

50. Miss —Austin v. Von Seutter, 
161 So. 563, 170 Miss. 467. 

51- Tex—^Eing v, Guerra, Civ App., 
13 S W 2d 908, error dismissed, 
granting motion 1 SW2d 873. 

58. Miss.—^McBonald v. Spence, 176 
So. 607, 179 Miss. 348. 
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appellate court is subject to review by that court 
on a motion to retax costs,^3 but the court will not 
review the clerk’s taxation unless objections are 
first made before the clerk.54 The motion must 
point out the specific items objected to.®^ 

Hearing and determination. On motion to re¬ 
tax costs, all the contentions properly raised and 
not waived should be heard and determined 56 The 
court will not decide points not previously raised, 
or which have been waived by failure *to present 
them on the original taxation 57 Neither will the 
court examine the bill of exceptions, except to set¬ 
tle a disagreement between abstracts, and an objec¬ 


tion by appellee, on reversal, to the taxation of 
costs for the printing of so much of appellant’s ab¬ 
stract as contains the evidence, on the ground that 
the bill of exceptions contains no specification of 
errors relating thereto, occurring at the trial and 
excepted to, cannot be considered unless the fact 
relied on is shown by the abstract.®5 On a motion 
to retax, the supreme court will not review dis¬ 
puted questions of fact unless under very peculiar 

circumstances.59 

Bond has been required on motion to retax costs, 
conditioned to pay whatever costs might accrue on 
such motion if it should be overruled.®® 


B. AMOUNT AND ITEMS OF COST 


§ 351. In General 

Costs on appeal are limited to those necessarily and 
actually incurred by the successful party, and are fixed 
and limited in their amount by applicable statutes and 
rules of court. 


Taxation of costs is never made to include any¬ 
thing except the costs incurred by the successful 
party.®^ The items of cost must be such as are 
properly allowable as such®^ and, where they are 


63. Or—^Heywood Co v. Doembech- 
er Mfg Co. 86 P 367, 87 P. 630, 
43 Or 369 

54. Wis—^Akerly v Vilas. 28 Wis. 
628 

65. Wash—Clark v. Eltlngre, 83 P 
901, 39 Wash 696. 

16 C.J P 263 note 46 
SimxtaitioiL of role 

Rule bas been limited In one state 
to extent that no formal objection is 
necessary to secure exclusion of il- 
lesral items of costs on motion to 
retax costs on appeal—^Boothe v. La 
Grande Farmers’, etc, Nat Bank, 
98 P. 509, 101 P 390. 63 Or. 676. 

66. Ill—^In re Dunning, 213 IllApp 
602 

Tex.—Hanson v Ponder, Com App , 
6 S W 2d 767. granting motion 300 
SW 86, afOrming m part and re¬ 
versing in part. Civ APP, 293 S.W, 
219, and rehearing denied, Com 
App, 3 SW2d 426. 

Cost of statement ef facts 
Cost of statement of facts was 
pnma facie taxable and within court 
of civil appeals* adjudication that 
appellant ’*pay all costs,” and hence 
matter for adjudication by Supreme 
Court on motion to retax costs after 
reversal and remand.—^Hanson v 
Ponder, supra 
Beasonableness of changes 
The court, on hearing motion to 
retax costs charged by clerk of su¬ 
preme court, and not fixed by law, 
must pass on reeusonableness of each 
charge, and fix reasonable fee for 
services rendered, and may, in de¬ 
termining reasonableness of various 
Items, ascertain fees allowed by law 
of other states for like services — 
Shanks v. Pinkston, 112 P. 767, 24 
Okl 848. 


BCotlon to retax costs denied 
Ind—^Washington Hotel Realty Co 
V Bedford Stone & Construction 
Co. 148 NE 405, 196 Ind 396, de¬ 
nying motion 143 NE 156, 195 Ind 
128 

PresumptioiiJi 

(1) Where statement of facts 

showed that it was certified by of¬ 
ficial court reporter as true state¬ 
ment of facts at trial, and record 
did not disclose that any transcript 
in question and answer form had 
been prepared or filed, reviewing 
court, on motion to retax costs, will 
presume transcript of evidence in 
narrative form and statement of 
facts were same thing, where record 
did not show contrary —^Burks v 
Neutzler, Tex.Com App, 7 S W 2d 

65, denying motion 2 SW2d 416, 
reversing, Civ App, 289 S.W. 436 

(2) On motion to retax costs on 
appeal, it will be presumed, in ab¬ 
sence of evidence that folios charged 
for were correctly counted—^Boothe 
V. Farmers’ & Traders’ Nat. Bank of 
La Grande, 101 P 390, 63 Or 676. 
Befnsal to retax oocrts held proper 
Tex—Gulf, C. & S F. Ry Co. v 

Tadlock, Civ.App, 103 S.W 2d 4:^8 

67- NT—Hewlett v Van Voorhis, 
189 NTS 27, 197 App.Div 362, de¬ 
nying motion 187 NTS 633, 1961 
AppDiv 322, and affirmed 135 N 
E 952. 233 NT. 642. 

Bxteat of waiver 

On reversal by appellate division, 
and rendition of judgment against 
executors, who were successful in 
lower court, executors, by not pre¬ 
senting the point on original settle¬ 
ment of order for costs, waived, on 
motion to resettle order, any point 
with respect to whether a formal 
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certificate by appellate division that 
they unreasonably resisted payment 
of claim was required, but not the 
point that such certificate must be 
procured from trial justice—^Hewlett 
V Van Voorhis, supra. 

XxL Texas 

(1) Supreme Court could not hear 
motion to retax costs to include 
transcript, where court of civil ap¬ 
peals’ aid was not first invoked — 
Janes v O’Piel, Com. App, 299 SW 
640, dismissing motion 280 SW 163, 
affirming O’Fiel v. Janes, Civ.App., 
269 S W 1074. 

(2) Where appellant obtained a re¬ 
versal In supreme court, neither 
court of civil appeals nor trial court 
were authorized to retax as costs 
item for stenographic fees for court 
reporter’s report of testimony, where 
there was nothing in the record to 
show* that said Item was before court 
of appeals or supreme court.—Don¬ 
aldson V. Meyer, Civ App, 279 S.W. 
326. 

58. SD—^Peart v. Chicago, M. & St. 
P. R. Co. 67 N.W. 837, 8 S.D. 634 

59. Mich—Arnold v. Bright, 60 N.W 
392, 41 Mich. 416. 

ea Miss—^Nicholson v. Bankers* & 
Shippers’ Ins Co., 167 So 90, 171 
Miss 409. 

61. N.T.—^Koeppel v Koeppel, 99 N. 

T S 872, 51 Misc 64 
15 C J. p 264 note 53 
Where judgmeait waa reversed ia 
XMurt, defendants were entitled to 
costs incurred in procuring reversal, 
including entry of the subsequent or¬ 
ders necessary to effectuate reversal. 
—Casebolt v Hall, 197 S.W. 839, 177 
Ky. 394 

€8. Va—^McCready v >Lyon, 187 S. 
B 442, 167 Va. 108. 
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designated by statute or rule of court,or by a 
fee bill,®^ the costs which the prevailing party is 
entitled to are only those so provided for, and are 
not to be increased or diminished at the discretion 
of the court; all items other than those specifically 
designated are excluded by implication.*® Amounts 
which have been actually paid out may neverthe¬ 
less be recovered as costs only when necessarily in¬ 
curred,®* and, further, an item cannot be allowed 
where it is not determinable positively whether it 
has been meurred;®*^ nor will a party be permitted 
to tax as costs an item of expense made necessary 
by his own fault,*® or costs unnecessarily made by 
him.*® Where the statute so provides, a successful 
appellant or plaintiff in error may be entitled to the 
costs of bringing the case to the appellate court as 
well as the costs accruing in that court, 

Where it is required that appellant pay all ac- 
rued costs before a writ of error may issue, see Ap¬ 
peal and Error §§ 496-498, the amount so paid may 
be recovered by appellant prevailing on appeal. 


§ 352. Disbursements in General 

Necessary disbursements may under some statutes 
be taxable as costs. 

Provisions of the statute that the prevailing party 
shall be allowed his disbursements necessarily paid 
or meurred permit the allowance only of disburse¬ 
ments actually necessary, and unnecessary disburse¬ 
ments cannot be allowed.*^® An affirmance of an or¬ 
der “with costs” includes m the bill of costs the tax¬ 
able disbursements of the respondents 73 Disburse¬ 
ments incurred after entry of judgment in the low¬ 
er court, and made necessary by the appeal, may be 
recovered.74 

§ 353. Papers Customarily Essential to Ap¬ 
peal 

The cost of the record, of bills of exceptions, of 
statements of the case, of making and servmg the case 
on appeal, and of other papers customarily essential to 
an appeal may be allowed when authorized by statute. 

While under the statutes and rjules of court of 
some jurisdictions the record on appeal is not tax¬ 
able as costs,7® the reverse of this is the rule in 
most jurisdictions,76 it being a question for the de- 


63. Or —^Burdick v. Tnm-A-Lum 

Lumber Co. 191 P. 664, 97 Or. 469. 
15 O J. p 264 note 64. 

Costs la trial ootirt 

(1) The costs provided for by stat¬ 
ute authorizing- recovery by success¬ 
ful party on appeal or writ of error 
of amount of fees authorized by law 
charged by clerk of court from which 
appeal was taken, or to which wnt 
of error was directed, are those costs 
that are taxed or taxable in trial 
court, and with which clerk of ap¬ 
pellate court has no concern, and 
unless matter is properly presented 
in record, clerk of appellate court 
in taxing costs is limited to costs 
incurred in that court and authorized 
by statute or by rule of court and 
cannot allow costs of making the 
transcript—Ellison v Ward, 20 N.B. 
2d 888, 300 I11.APP. 27. 

(2) On reversal of a judgment for 
plamtifC, defendant is not entitled, as 
part of the costs on appeal, to al¬ 
lowance of an item incurred as costs 
on the trial ands properly allowable 
only after final judgment for defend¬ 
ant in the trial court.—Monson v 
Fischer, 26 P.2d 6, 219 Cal. 290 

Provisions appUcaUe only to oonrts 
of zeoozd 

Under Code CivProc § 8347 subds 
4, 18, section 3261 subd 3, prescrib¬ 
ing amount of costs, applies only to 
appeal from Judgment in action 
brought in court of record—Stand¬ 
ard Scale Supply Co. v. City of New 
York, 166 N.Y.S. 8L 


N J —In re Queen, 89 A. 860, 
82 N.JEq. 688. 

15 C J p 264 note 66. 

05. N Y.—^In re Guggino's Estate, 
3 N.YS2d 876, 166 Misc. 424. 

Wis —^Flies V Fox Bros Buick Co , 
224 NW. 705, 198 WiS 496. 

16 C J p 264 note 67. 

©8- Cal —Christenson v. Cudahy 

Packing Co, 267 P. 906, 84 Cal 
App. 237. 

Prlvolons appeal 

No costs will be allowed on a friv¬ 
olous appeal from an order dismiss¬ 
ing an appeal, although the order is 
reversed because the court was with¬ 
out jurisdiction to enter it —Todoro- 
vie V Hirschberg, 177 NW. 884, 172 
Wis. 14 

67- Or.—^Boothe v. LaGrande Farm¬ 
ers', etc, Nat Bank, 98 P. 509, 101 
P. 890, 63 Or 676. 

16 C J p 264 note 59 

68. S.D—^Jones v Jones, 104 N.W 
267, 19 S.D 692 

69. Cal —Christenson v. Cudahy 
Packing Co., 267 P. 906, 84 Cal 
App. 237 

15 C J. p 264 note 61. 

70 . Ga—^Atlantic Coast Line R. Co 
v. Hogrefe, 159 SB. 760, 48 Ga 
App. 620. 

Hawaii—Pacific Trust Co. v Naga- 
mori, 32 Hawaii 430—Coulter v 
Schofield, 82 Hawaii 426. 

71. Pla —King v Weis-Patterson 
Lumber Co., 172 So 698, 127 Fla 
109 

7S. Minn.—^Hackenjos , v. Kemper 
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Chevrolet Co, 268 N.W 488, 198 
Minn 37, affirming 267 N W. 618 
73- NY—Chemello v Endlich, 143 
N B 744, 237 N Y. 664 
74, Or.—^McKinney v. Nayberger, 6 
P2d 229, 188 Or, 223. 

76. US —Bailey v Mississippi 

Home Telephone Co, D C.Pa., 264 
F 358. 

15 C J. p 264 note 62 
76i U.S,—City of Orlando v Mur¬ 
phy, aaAFla, 94 F2d 426 
Colo—Antero & Lost Park Reser¬ 
voir Co v. Lowe, 208 P. 266, 70 
Colo 467. 

Pla—Gill V Smith, 161 So. 282, 119 
Fla 293—^Henderson v Morton, 162 
So, 712, 114 Fla. 4, denying retaxar 
tion of costs 147 So 466, 109 Fla 
800. 

Or.—^Livesley v. Strauss, 207 P. 1096, 
104 Or. 366. 

SC—Prevost v. Post, 173 S.B 628. 
172 S.C 228—^Ford v. Atlantic 
Coast Line R Co., 169 S.B. 884, 170 
S.C. 93 

15 C.J p 264 note 63. 

Transozipt and copy 

(1) Appellant prevailing on appeal 
is entitled to order taxing costs of 
ninety-eight dollars and thirty cents 
for costs of preparing one original 
and one copy of transcript of record 
of forty-six thousand words—King 
V Weis-Patterson Lumber Co., 172 
So. 693, 127 Fla 109. 

(2) While the successful appellant 
could recover costs for preparation 
and certification of original copy of 
transcript and cost of one uncertified 
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termination of the reviewing court as to what rec¬ 
ord is necessary.77 Where an appeal is on the 
judgment roll, and the judgment is affirmed, the 
cose incurred by respondent in transcribing the tes¬ 
timony for his cross appeal should not be taxed 
against appellant 

Bill of exceptions; statement of case. When au¬ 
thorized by statute, allowance may be made for 
drawing a bill of exceptions ,^9 but otherwise in 
the absence of statutory authority 80 Where the 
statute permits the bringing up of the original bill 
of exceptions, a bill of exceptions included in the 
transcript of the record is not a proper item of 
costs. 81 The amount charged for typing appellant’s 
bill of exceptions may be reduced when an uncon- 
tradicted affidavit of respondent’s attorney shows 
appellant not to be entitled to the amount allowed 
by the clerk.82 Where the unsuccessful party has 
paid a sum for the use of copies of the state of the 
case in order to prosecute his appeal from an in¬ 
termediate court in which the other party prepared 
the record, the sum so paid may be credited on the 


judgment where to do otherwise would permit un¬ 
just enrichment. 83 

Making and serving case. If authorized by stat¬ 
ute, costs are taxable for making and serving a 
case on appeal ,84 but in the absence of statutory 
authorization costs are not taxable for making and 
serving a case on appeal,85 or for copying it for 
the printer.86 Where no case was made or requir¬ 
ed, costs therefor will not be allowed,87 even though 
appellant had to print the record that was before 
the lower court and was put to as much trouble as 
if he had made a case.88 

Costs for copying indorsements of papers are not 
taxable unless there is statutory authorization 
therefor.83 

Certification or verification of transcript. It has 
been held that, where, on appellant’s attorney pre¬ 
senting to respondent’s attorney a transcript on ap¬ 
peal for certification he refused to certify it, appel¬ 
lant should recover the cost of procuring the cer¬ 
tification but this rule, it seems, has its limita- 
tions.3i Appellant, prevailing on appeal, may re¬ 


copy served on appellee, at a rate not 
exceeding statutory fees which would 
have been due circuit clerk had he 
prepared such original and copy, ap¬ 
pellant could not recover costs for 
second copy, nor could he recover 
two dollars and twenty-five cents 
costs for binding three copies of 
transcript on appeal because this is 
considered Included in costs of prep¬ 
aration and certification and there¬ 
fore otherwise recovered.—^Bay View 
Estates Corporation v Southerland, 
170 So. 732, 126 Fla 239, retaxmg 
costs 154 So 894, 114 Fla. 635. 

(3) A statute, specifically provid¬ 
ing for taxation as costs the sum 
paid for copies of minutes of a 
phonographic reporter necessarily 
procured to complete the record for 
appeal, controls rather than general 
language found elsewhere which 
might cover the same situation — 
Flies v. Fox Bros Buick Co, 224 N. 
W 706, 198 Wis. 496. 

Matters propetly inolnded 

(1) As respects propriety of 
amount of costs taxed on appeal in 
special proceeding brought by trus¬ 
tee seeking allowance of account and 
discharge, tabular exhibits made part 
of trustee's petition to resign trust 
were properly included in record — 
Malcolmson v. Goodhue County Nat. 
Bank of Red Wing, 272 N.W 167, 198 
Minn. 562. 

(2) The costs paid to obtain the is¬ 
suance and recording of a wnt of er¬ 
ror and incidental papers and to per¬ 
fect the appeal are recoverable by 
the successful appellant.—Ring v 
Weis-Patterson Lumber Co., 172 So 
698, 127 Fla. 109. 


(3) The costs for documents con¬ 
tained in the clerk's transcript on 
appeal are properly allowed as 
against the contention that the clerk 
of the trial court can certify only to 
documents constituting the judgment 
roll, where the transcript was set¬ 
tled by the trial judge as a bill of 
exception without objecton by re¬ 
spondent, and the documents were 
referred to in the respective briefs 
and treated as if properly before the 
appellate court—^Thiess v Rapaport, 
69 P.2d 96, 67 Nev 434. 

(4) In computing the cost to be! 
allowed for the copying of the tran¬ 
script on appeal under a rule of court 
fixing the amount allowable per folio 
for a typewritten copy, the original 
papers on file and included in the 
record cannot be included in the cal¬ 
culation—^Richards V Vermilyea. 180 
P. 121, 42 Nev, 294, denying rehear¬ 
ing 176 P 188, 42 Nev. 294. 

Where no costs were taxed for the 
transcript of the record they cannot 
be recovered —^Ellison v. Ward, 20 
NB.2d 888, 300 IllApp. 27. 

77. Mont—^Montana Ore Purchasing 
Co. V Boston, etc, Cons Copper, 
etc., Mm. Co., 84 P. 706, 33 Mont 
400 

15 C J. p 265 note 64. 

78. Utah.—^Morgan v. Child, Cole & 
Co, 218 P. 177, 61 Utah 448 

79. Wis —Schawlvach v. Chicago, 
etc, R Co. 40 NW. 679, .73 Wis 
137. 

15 C.J. P 266 note 65. 

80i Or —DeVall v. DeVall, 109 P. 
766, 110 P 706, 67 Or. 128. 

16 C J P 266 note 66. 
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81. Colo —Webber v. Phister, 206 
P. 386, 71 Colo 332—^Antero & Lost 
Park Reservoir Co. v. Lowe, 203 
P 265, 70 Colo. 467. 

16 C J. p 265 note 66 [aj. 

83. Nev.—Carter v. City of Fallon, 
16 P 2d 666, 54 Nev. 196. 

83. N J —C V. Hill & Co. V Drake, 
194 A 66, 16 N.J.M1SC. 661. 

84. .NY.—^Rogers v State, 7 N.T.S. 
2d 668. 

15 C.J p 266 note 67. 

85. Or —Ferguson v. ’ Byers, 67 P. 
1116, 69 P. 32, 40 Or. 468. 

15 C.J p 265 note 68. 

86. S.C—^Blder v Charlotte, etc., R. 
Co, 15 S.C 610. 

87- N.T.—^Lewitus v. Brown & Sec- 
comb, 241 NT.S 79, 136 Misc. 
306. 

Where appeal heard on papers oextt- 
fled by Olerk 

No "case” was made and settled 
within statute allowing costs for 
making and serving case, where ap¬ 
peal from order denying motion for 
peremptory mandamus was heard on 
papers certified by clerk.—Walsh v- 
La Guardia, 283 N Y.S 491, 246 App. 
Div. 637. 

88. NT —Souhami v. Brownstone» 
177 NY.S 729. 108 Misc. 382. 

89. Wis—^Abbott V. Johnston, 2 N. 
W. 332, 47 Wis- 289. 

90. Idaho.—^Lydon v Godard, 51 P. 
459, 6 Idaho 607. ' 

91. Cal.—^Loftus V. Fischer, 46 P. 
328, 113 Cal. 286 

15 C J. p 266 note 72. 
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cover the cost of the clerk's verification of the tran¬ 
script of the record.®2 

§ 354. Unnecessary Papers or Matters in Pa¬ 
pers 

a Unnecessary papers 
b. Unnecessary matter in papers 

a. Unnecessary Papers 

Ordinarily costs of unnecessary papers will net be 
allowed. 

Ordinarily, where a transcript, 1»11 of exceptions, 
or case is unnecessary, the party filing it witt not be 
allowed costs therefor,®® but, on the contrary, will 
be taxable with such costs ®^ Where appellant has 
filed a transcript and discharged in full all expenses 
incidental thereto, the expense of a copy of the 
transenpt, procured merely for the convenience of 
respemdent, is not a recoverable item,®^ and so of 
a transenpt used in making up a bill of excep¬ 
tions.®® 


Where several cases involving the same question 
are briefed and argued together as one, and by the 
same counsel on records differing merely m names, 
dates, and amounts, there is no need for more than 
one paper book and costs will be allowed for only 
one ®7 

Where plaintiff in error in a cross bill knows 
that, as a matter of law the main bill will be dis¬ 
missed, he is chargeable with the costs of the cross 
bill.®® 

b. Unnecessary Matter in Papers 

The party resporvaible for the insertion of unneces¬ 
sary OP repetitious matters in a record, transcript, ab¬ 
stract, case, bill of exceptions, or other paper required 
for a determination of an appeal should bear the ex¬ 
pense thereof. 

Where the record, transcript, abstract, case, bill 
of exceptions, o-r other paper necessary to a deter¬ 
mination of the appeal contains unnecessary matter 
the party responsible for the insertion should bear 
the expense thereof ®® A party cannot, by ignoring 


92. Pla —King T. Weis-Patterson 
Lumber Co., 172 So. 693, 127 Fla 
109. 

93. Elan.—re Dennis* Fatate, 68 
P2d 1083. 146 Kan 121, appeal dis¬ 
missed Keacb v McDonald, 58 S Ct 
147, 802 U.S. 647, 82 L Ed. 602 

15 CJ. p 266 note 74. 

BUIb of esEoeptloBJi 
An appellant may prepare and file 
both a long and a short form of 
bill of exceptions, but, if he prevails, 
IS not entitled to reimbursement for 
the expense of duplication.—Livesley 
V. Strauss, 207 P. 1095, 104 Or. 856 
xnuLeceBsaiy abstraetB 

Where the statement of facts con¬ 
sisted of less than one hundred 
pages, the respondent, on reversal of 
the judgment, will not be taxed with 
costs of appellant's abstract, no ab¬ 
stract having been required—Sear- 
geant v. Russell, 188 P. 466, 110 
Wash. 216. 

94. Ind—Todd V. Howell, 96 N.B 
618, 49 Ind.App 59. 

15 aJ. p 266 note 76. 

96. Cal—Kohn v. Kempner, 225 P 
24, 66 CalApp. 64 

Or—Spicer v Benefit Ass'n of Ry 
Employees, 21 P 2d 187, 142 Or. 
574, 90 AL.R. 517—J. A. Campbell 
Co. V. Corley. 14 P2d 466. 140 Or 
462—Bell V. Spain, 223 P. 286, 110 
Or. 114, denying rehearing 222 P. 
822, 110 Or. 114. 

96. Cal.—^In re Gallo’s Estate, 285 P. 
66, 71 Cal App. 362. 

97. Minn.—^Fitzgerald v. Hennepin 
County Catholic Bldg, etc., Assoc, 
57 NW. 1066, 69 N.W. 191, 66 
Minn. 424. 


98. Ga—Jordan v. Harbcr, 186 SE 
670. 182 Ga. 621. 

99- D S —Syracuse Engineering Co 
V. Haight, CCAN.T.. 97 F 2d 673 
—^Hodgman v Atlantic Refining 
Co, DC Del., 20 F2d 949—Kynerd 
V Hulen, CCA Tex, 5 F 2d 160, 
certiorari denied 46 SCt 20, 269 

U. S 660, 70 L Ed. 411. 

Ala—^Arledge v. Chilton County, 186 
So. 419, 237 Ala. 96—U S. Fidelity 
& Guaranty Co. v Benson Hard¬ 
ware Co, 132 So 622, 222 Ala 429 
Conn—^Boretz v, Segar, 199 A 648, 
124 Conn 320—^Krupien v. Doolit¬ 
tle, 169 A 268, 117 Conn 534 
DC—^Lincoln Motor Co. v Lincoln 
Mfg. Co, 26 F2d 963, 68 App.D C 
191—Lindley v Shepherd, 24 F2d 
606, 68 App DC 31 
Fla—^Whidden v Rogers, 82 So 611, 
78 Fla 93—Anderson v. Harrison, 
76 So. 534, 73 Fla 1044 
Ill.—Carlyle v. Bartels, 245 Ill.App. 
168. 

Iowa.—^Knapp v. Baldwin, 238 NW. 
642, 213 Iowa 24—Cloud v Burnett, 
206 NW 283, 201 Iowa 733. 

Md—^Weller v Maryland Bay Co., 3 
A 2d 736—Woods v. Simpson, 126 
A 882, 146 Md 647, 89 ALR 1016. 
Mich.—Wuerth v Stivers, 262 NW. 
908, 273 Mich 276—^Haney v. Grand 
Rapids Trust Co, 190 N W 684, 221 
Mich 160—^Master Spark Co. v. 
Hickerson, 179 NW. 232, 211 Mich. 
411—In re Klink's Estate, 178 NW. 
14, 210 Mich 614. 

Minn.—Solway State Bank by Veigel 

V. School Dist. No 26 of Beltrami 
County, 212 N W 25, 170 Minn 
83. 

Hiss—^Yazoo & M V. R. Co. v. M. 
Levy & Sons, 113 So. 325, 147 Miss 
211 - 


Mo —State ex rel and to Use of 
Park Nat Bank v Globe Indemnity 
Co, 62 SW2d 1066. 833 Mo 461— 
Magill V Boatmen's Bank, 232 S W. 
448, 288 Mo 489 

Mont—Scatt v. Jardine Gold Mining 
& Milling Co, 267 P. 406, 79 Mont 
485 

Nev—Page v. Walser, 223 P. 1079, 47 
Nev 386. 

NT—In re Cherry, 193 NTS 57. 
201 App Div 856. 

N.C.—^Page Trust Co v. Pumpelly, 
140 SB 212, 194 NC 580-Roanoke 
R & Lumber Co v. Privette, 101 
SB 489, 179 NC. 1—Waldo v Wil¬ 
son, 100 SB 182, 177 NC 461— 
Waldo V Wilson, 94 SB, 716, 174 
NC. 767 

SC—Monteith v. Harby, 197 SB. 
216, 187 SC 168—Able v Pilot 
Life Ins Co, 194 SB 628, 186 
S C 26—^Plumley v Gosnell, 178 S. 
B 261, 176 SC 30—Garrison v 
Coca-Cola Bottling Co., 177 S B. 
666, 174 SC. 396—Gathings v. 

Great Atlantic & Pacific Tea Co, 
167 SB 652, 168 SC 385 
S D—^Barbour v. Finke, 217 N W 678, 
52 SD 391, retaxing costs 216 N. 
W. 692, 62 S D 11. 

Utah —^Burton Walker Lumber Co. v. 
Howard. 66 P 2d 134, 92 Utah 92— 
Utah Builders' Supply Co v Gard¬ 
ner, 39 P2d 327, 86 Utah 260, 103 
ALR 932, rehearing denied 42 
P2d 989, 86 Utah 267, 102 ALR. 
932—Williams v. Standard-Exam¬ 
iner Pub Co., 27 P2d 1, 83 Utah 
31—Guaranty Mortg Co v Wilcox, 
218 P. 133, 62 Utah 184, 30 ALR. 
1324. 

Va—^McCready v. Lyon. 187 S.B. 442, 
167 Va. 103. 
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court rules and causing unnecessary costs to accrue, 
recover such unnecessary costs.l Even though the 
other party agreed to a statement of facts he is 
not estopped from asserting that it was unneces- 
sanly prolix ;2 but in some jurisdictions this rule 
is not strictly applied,3 and one who offers no ob¬ 
jection to the inclusion of certain exhibits in the 
transcript, but on the contrary specifically agrees 
thereto, is not entitled to have the cost of copying 
them charged to the successful party.-* Where a 
rule of court requires that disputes as to relevancy of 
testimony must be decided by the court below, and 
the upper court is unable to say that the lower 
court intended that certain testimony included m 
the record should be omitted, the cost thereof will 
not be disallowed.5 Where portions of the record 
sent up by appellee are unnecessary because of the 
assignments of error of appellant, but appellee could 
not know what assignments would be made and the 
case was open for review on all questions to which 
the assignments might be directed, appellee should 
not be charged with the costs of the portions of the 
transcript not used.® 


While the ordinary practice is to tax the party 
responsible for so much of the matter as is unneces¬ 
sary, the courts have in some cases divided the costs 
equally between the parties ,7 and in other.s have 
required the party needlessly encumbering it to pay 
the whole expense thereof® or some® or l^e greater 
pan'*® of It. Where matters shoul.l not be in¬ 
cluded in a transcript except on request of one of 
the parties, a party requesting the inclusion of such 
matters is responsible for the cost thereof.^i 

Where both parties violate the rule in this par¬ 
ticular, each should be taxed with one half of the 
costs on appeal.l2 

Clerk alone at fault Where improper matter 
was voluntarily and without any direction included 
by the clerk m the transcript of the record, the mak¬ 
ing of a transcript thereof cannot be included in 
the costs taxed against plaintiff in error.^® 

By whom determined. It is for the court to de¬ 
termine what if any portions of the transcript are 
unnecessary or improper.!^ 


Wash—Great Northern Const Co v. 
Gulstine, 206 P 356, 119 Wash 
640—^Dillahou&h v Okanogan Coun¬ 
ty. 178 P 802, 106 Wash 609— 
Colkett V- Hammond, 172 p. 548, 
101 Wash 416 

Wis—^Bloom V Krueger, 196 NW 
861, 182 Wis 29—Pox v, Boldt, 
179 N.W. 1, 172 Wis 383, modify¬ 
ing 178 NW. 467, 72 Wis. 333. 

16 C.J p 266 note 77, 

BepetltioxL 

Strict compliance with rule against 
repetition in transcript will he ex¬ 
acted, regardless of objection by op¬ 
ponent and for violation obstructing 
examination of records, appeal may 
be dismissed or offending party or¬ 
dered to pay transcript costs or part 
thereof, unless court below order 
insertion of matter so that, in action 
to foreclose twenty-one mortgages, 
plaintiffs, repetitiously stating causes 
of action, causing transcript on ap¬ 
peal to become unnecessarily long, 
were charged with two-thirds of cost 
of transcript—^Hastings v Wise, 297 
P. 482, 89 Mont. 326 
Where record is made mmecessaxi- 
ly long by party, he may not jrecover 
cost thereof, if successful; but where 
complainant did not apply to dis¬ 
pense with printing record, he could 
not, after affirmance of ^ decree for 
defendant on appeal, secure reduc¬ 
tion of taxable costs where it does 
not appear that unnecessary matters 
were mcluded —Tompkins v St 
Regis Paper Co, DCN.T,, 240 F. 
838. 

not wholly unaeoessary 
Where supreme court would have 
been unable to give construction to 


complaint supporting judgment for 
more than nominal damages without 
hill of exceptions, respondent was 
charged with expense attendant on 
presenting bill, although it was un¬ 
necessary for appeal on which ap¬ 
pellant obtained modification of judg¬ 
ment —^Haberly v. Farmers' Mut 
Fire Relief Ass'n, 294 P 694. 135 Or 
82, denying rehearmg 293 P 590, 185 
Or. 32, 

1. Tenn—^Perkins v. Brown, 185 S. 
W 1073, 135 Tenn 140 

2. Tex —^Pecos, etc, R Co v Porter, 
CivApp, 158 SW 664 

16 C J. p 267 note 79. 

3. N C —Silver Valley Min Co. v. 
North Carolina Smelting Co, 26 S 
E 27, 119 NC 415 

15 C J p 267 note 80. 

4. Tex—^Ben C. Jones & Co v. State 
Printing Co, Civ.App., 228 SW 
619, dismissed for want of juris¬ 
diction 

6. Pa—In re McCullough’s Estate, 
141 A. 239, 292 Pa 422, relaxing 
costs 140 A 865, 292 Pa. 177 

6. Tenn—McGregor v. Liehman, 14 
TenmApp 800. 

7. D G.—Swam v. Booth, 295 F. 236, 
64 AppDC. 95. 

Iowa—Novotny v. Horecka, 206 N.W. 

no, 200 Iowa 1217, 42 A.L R 1168. 
Kan.—^People's Nat Bank of Kansas 
City V. Niauette, 174 P. 681, 108 
Kan 410, 493. 

Md—^Annanna v Boland, 111 A. 84, 
136 Md 365—^Blick v. Cockins, 102 
A 1022, 181 Md. 625. 

S C.—Stewart-Jones Co v Shehan, 
121 S.E 374, 127 S C. 451. 
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Tenn—^Perkins v Brown, 185 S.W. 

1073, 136 Tenn. 140. 

Va.—McCready v. Lyon, 187 S.E. 
442, 167 Va 103. 

15 C J P 267 note 81. 

Separation of costs relhsed 

Where some of the testimony In¬ 
serted in the record at the insistence 
of the appellee, over the objection of 
the appellant, was properly mcluded, 
and a segregation of the costs of 
that which was properly included, 
from that which was not properly in¬ 
cluded, did not seem feasible, no sep¬ 
aration of the costs would be ordered. 
—Curtis Bay Towing Co v Dean, 199 
A 621, 174 Md. 498, certiorari denied 
59 set 92, 305 US 628, 83 LEd. 402. 
8- SC—Wyman v. Atlantic Coast 
Line R. Co., 104’SB. 642, 1X5 SC. 
188. 

16 C.J p 267 note 82 

9. Ala.—^Foster v. Williamson, 174 
So 232, 234 Ala 144 
la Mich—American Cedar & Lum¬ 
ber Co. V. Gustm, 210 NW 300, 
286 Mich 351. 

15 CJ p 267 note 83. 

11. La.—Gosserand v City of Gret¬ 
na. 118 So. 122, 166 La. 1028, trans¬ 
ferred 121 So 208, 9 LaApp. 654. 

12. Md—Schnepfe v. Schnepfe, 69 
A. 829, 108 Md 139. 

15 C.J P 267 note 84 

13. Ga.—Riley v. Wrightsville, etc., 
R. Co., 65 S E 890, 133 Ga 413, 24 
L.RA,NS, 379. 18 Ann.Cas. 208. 

16 CJ p 267 note 86 

14. SD—MeVay v Tousley, 107 N. 
W 828. 20 SD 487. 

15 C J. p 267 note 86. 
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Discretion of court. Under rules of court which 
provide that in case of the inclusion of unneces¬ 
sary matter in a bill of exceptions a penalty may 
he imposed on the offending party^ or the bill of ex¬ 
ceptions may be disallowed, the reviewing court will 
exercise its discretion as to whether to strike out 
the bill or tax with costs according to the circum¬ 
stances of each case,^® 

As affected by decision of appellate court. Where 
an order appealed from is modified on a particular 
point the prevailing parly does not forfeit his right 
to disbursements for printing the record, even 
though a large part thereof went for printing parts 
not bearing on the point which caused the modifi¬ 
cation, so long as such parts were necessary to pre¬ 
sent the various assignments of error.i® The suc¬ 
cessful party is not limited, in his recovery of costs 
of preparing appeal papers, to the expense of such 
portions of the transcripts or brief's as relate to the 
point or points decided in his favor, and decision 
on a ground which renders unnecessary considera¬ 
tion of a brief of evidence is no reason for relieving 
the losing party of the cost of the transcript of the 
brief of the evidence which would have been neces¬ 
sary had assignments of error been considered.^^ 

Illustrations of unnecessary matter. Beside oth¬ 
er numerous applications^® the following may be 
mentioned as unnecessary matter within the rule 
above stated: Matter which could not be considered 


on the appeal all papers which form no part of 
the record ,21- affidavits of witnesses claiming at¬ 
tendance fees,-2^ copy of the record of another 
case,‘23 proceedings below on assessment of dam¬ 
ages, on direct appeal from a final judgment ,24 
m a chancery case the opinion on the former ap¬ 
peal ,25 numerous speeches at tnal by counsel under 
the guise of objections to evidence,-26 opinions and 
copies of documents entirely immaterial to the ques¬ 
tion in issue ,27 pages purportedly comprising par¬ 
ty’s argument ,28 pleadings in a bill of exceptions ,2® 
abandoned pleadings in the transcript ,30 pleas of 
privilege and certain bills of exception not made 
the basis of any assignments of error ;3i useless 
repetition of formal parts of j'ournal entries and of 
pleadings, the substance of which could have been 
set forth in a few printed pages ;32 verbatim cer¬ 
tified copies of depositions taken pending suit ,33 
the whole testimony verbatim ;34 immaterial testi¬ 
mony taken at a former hearing ;36 part of the tes¬ 
timony in the form of stenographer’s notes instead 
of in narrative form;36 testimony relating ex¬ 
clusively to the liability of nonappealing defendants, 
and the j'udge’s charge, to which exception was not 
reserved ;37 printing of evidence in the abstract, 
when a transcript of the evidence is on file ,38 re¬ 
peating the entire evidence several times in the 
transcript;®9 trial court’s charge, where unneces¬ 
sary to decision on appeal and judgment and 
verdict unnecessarily repeated,^! So, where facts 


15. Ala,—^Lons v. Siegrel, 68 So. 880, 
177 Ala, 338 

15 CJ p 268 note 87 

16. Minn—Chicago & N. W. Ry, Co 
V Verschln«el, 268 NW. 709, 197 
Minn. 580 

17. Nev.—^Paire v. Walser, 223 P- 
1079, 47 Nev. 386. 

18. Ga.—^De Bow v. Vicksburg, S, & 
P. Ry., 99 SE. 817, 23 Ga.App. 
715. 

19. Costs of partloular nnaeoessary 
mattass taxable to party re- 
spoasxlile tberef or 

Reproducing for printed record 
ongrinal exhibits certified to appellate 
court by court below at the instance 
and request of appellee is an unrea¬ 
sonable requirement, giving costs 
tlMreof to appellant, who was obliged 
to pay for the reproduction,—Amer- 
lux Steel Corporation v Johnson 
Liine, aCA.Cal, 33 P 2d 70—16 C.J. 
p 268 note 86 [a] 

88, Minn—Steele v. City of Duluth, 
161 N.W. 693, 136 Mmn, 288 
S.C.—^Young & Germany Co. v. Price, 
106 S E. 346, 115 S C. 253. 

Wis—In re Shanks’ Will, 179 N.W. 
747, 172 Wis. 621. 

16 C.J. p 268 note 89. 


ai. Iowa.—^In re Engels’ Will, 230 
NW. 619, 210 Iowa 86. 

15 C J p 268 note 90. 

28. Ill—^Bennett v. People, 30 Ill 
389. 

23. Tenn —^Hudson v. Shoulders, 

App, 122 SW.2d 817. 

15 C J. p 268 note 92. 

24. N T.—^Hessian Hilla Country 
Club V Home Ins. Co., 267 NY.S 
416, 239 AppDiv. 205. 

26. Ala—^Lehman v. Dozier, 78 Ala 
285. 

15 C.J. p 268 note 93 

26. Ill —Bauer v. Glos, 91 N.H 701, 
244 Ill, 627. 

27. N T.—Sullivan v. McCann, 108 
NTS 909, 124 AppDiv. 126. 

28. Tex- — Southland Greyhound 
Lines V Matthews, Civ App., 74 S 
W.2d 713, error dismissed 

29- Ill—Joliet, etc., R Co. v. Jones, 
20 Ill 221. 

30. Tex.—^Baum v McAfee, 126 S W. 
984, 69 Tex.Civ.App 65 

31. Tex —^Missouri, etc, R. Co. v. 
Williams, 96 SW. 1087, 48 Tex Civ. 
App 549. 

38. Kan —^Maxwell - McClure - Patts 
Dry Goods Co v. Woodruff, 182 P. 
1005, 89 Kan. 821. 
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33. N.Y.—Corlies V. Cummingrs, 7 
Cow 154. 

15 C.J p 268 note 2. 

34. Mich—Ruttle v. Poss, 126 NW. 
790, 161 Mich 133. 

15 C.J p 268 note 3. 

36. Md—^Buckner v. Jones, 152 A. 
515, 159 Md 679. 

36. US.—^Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 P 712, 168 C C.A. 
44. 

SC — ^Lott V. Western Union Tele¬ 
graph Co, 119 S.E 870, 127 S.C. 
288. 

15 C J p 268 note 4. 

37- Wis—Moore v. Dickson, 99 N. 
W. 822, 121 Wis. 591 

38. Or —^Mannix v Portland Tele¬ 
gram, 284 P. 887, 136 Or. 474. 

39. Iowa—^Rothert v Chicago, R. I. 
& P. Ry Co, 168 NW. 226, 180 
Iowa 32*8 

48. SC—Smith v. Dunlop Tire & 
Rubber Co. 196 SE 174, 186 S.C. 
456—Stroman v. South Carolina 
Power Co., 167 S.B. 844, 168 SC. 
638—Glenn v. Southern Ry. Co., 
142 S.E 801, 145 S C. 41. 

41. Mont.—^Linney v Chicago, M., 
St P & P. R. Co., 21 P.2d 1101, 94 
Mont 229. 
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presented a question of law only, and the court cer¬ 
tified that a short statement of facts might have 
been prepared, and defendants offered to do so, but 
they were required by plaintiff to print a detailed 
statement of the testimony of witnesses, the cost 
thereof would be taxed against plaintiff as unneces¬ 
sary matter,but, on the other hand, it has been 
held that where questions of fact are sought to be 
reviewed by the appellate court it is not an un¬ 
necessary expense to have the w-hole evidence print¬ 
ed,^* and so where the proper presentation of the 
questions before the appellate court require an en¬ 
tire transcript of testimony>^ Where appellant 
has omitted to print some of the papers referred to 
in ffie order from which the appeal was taken, re¬ 
spondent may tax in his bill of costs such disburse¬ 
ments as were rendered necessary in pnnting the 
omitted papers, but he will be restricted in printing 
to only those to which such reference was made 
and where appellant requested certain instructions, 
which were given, and excepted to portions of the 
court's charge, such instructions and the full charge 
were properly sent up on appeal, and a successful 
appellee who sent them up is not liable for the cost 
thereof, under rule of court It has also been held 
that the appellate court will not tax costs agamst 
appellee for insertion on his direction in the tran¬ 
script of the record of papers having a material 
bearing on the question presented.^Appellant who 
fails to comply with a rule requiring condensation 
of the record is chargeable for the costs tmneces- 
sarily incurred.**® 

Unnecessary matters added to the record at the 
suggestion of the presiding judge are not chargeable 
against appellee.**® 

§ 355. Papers Not Used 

The cost of papers not used on the appeal may be 


allowed or disallowed depending on the necessities of the 
particular case. 

The cost of a transcript not used in procuring 
the decision on appeal is properly disallowed.®® 
It does not follow, however, that because a tran¬ 
script is not used it will in every case be consid¬ 
ered unnecessary in the sense that costs therefor 
will not be allowed.®^ The cost of a transcript 
of evidence m support of an appeal from denial of 
a motion to set aside the verdict will not be taxed 
against appellant where the appeal was not pressed 
and if It had been the result would have been the 
same as that reached on the appeal from the judg¬ 
ment.®® It has been held proper to tax to the ap¬ 
pellee the costs of a certification of portions of the 
record, which are not considered on appeal.®® 

§ 356. Papers Used Twice 

The expense of procuring or preparing papers used 
prior to appeal will not ordinarily be taxed as costs on 
their subsequent use on appeal. Costs of papers used 
by both parties on appeal, or by several appellants, may 
be divided. 

Where papers are twice used, as in the case of an 
additional abstract used both in the appellate court 
and in the supreme court,®* a bill of exceptions 
used on a former appeal®® or motion for new trial,®® 
stenographer's minutes procured m a former trial 
and also used in the preparation of a bill of ex¬ 
ceptions after a second trial,®'^ a transcript used 
by all the parties,®® a transcript used in another 
case,®® a transcript of evidence made by a special 
master commissioner and used on proceedings in. 
error,®® a transcript of evidence prepared from 
day to day for use of the trial judge,®i a transcript 
obtained and necessarily used in the court below,®® 
a transcript of evidence secured, paid for, and used 
prior to the judgment appealed from,®® the expense 
of procuring or preparmg such papers will not 
ordinarily be taxed for costs for their subsequent 


42. Axis .—^Bvans v McClure, 168 S. 
W. 487, 108 Aric, 631. 

48. Wxs—^Akerly v. Vxlas, 28 Wis. 
628. 

44. Or—^Patterson v Horsefly Irr. 
Dist., 70 P.2d 36. 167 Or 1, deny¬ 
ing* rehearing 69 P.2d 282, 157 Or. 
1—^Howland v. Fenner Mfg. Co., 
207 P. 1096. 104 Or. 373 

46. N.Y.—Stubbs v. Ripley, 7 N.T. 
St. 478. 

4a N.C.—^Hancock'v. NorfoUc, etc, 
R. Co, 32 SB3 679, 124 N.C 222. 

47. Fl€U—^Reid v Southern Dev. Co., 
42 So. 206, 52 Fla. 595. 

4a Md—Jersey Ice Cream Co. v, 
Bach, 167 A. 277, 161 Md. 286, 

49. Ga.—Williams Mfg. Co v J S. 
Schofield's Sons Co., 93 SF. 527, 
21 GaAipp. 28. 


aa Minn.—^Brede v. Minnesota 
Crushed Stone Co, 173 N.W. 820, 
146 Minn. 406, modified on other 
grounds 179 NW. 688. 146 Minn 
406. 

61. Ill.—Fuller v. Reid, 223 IllApp 
371 

15 C J. p 266 note 76. 

52. Conn.—Calamita v. De Ponte. 
187 A. 129, 122 Conn. 20. 

sa Iowa.—^Andrew v. Gravity State 
Bank of Gravity, 245 N.W. 241, 
216 Iowa 60. 

54. Ill —Albee v Albee, 31 N E. 163, 
141 Ill 650. 

16 C.J, p 269 note 11. 

ea Wis—^Dralle v Reedsburg, 122 
NW 771, 140 Wis 319. 

66. Cal —Countryman v. California 
Trona Co., 180 P. 22, 39 Cal 753. 
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67, Mich —^Roby Lumber Co. v- 
Gray, 42 NW. 839, 73 Mich 363 

15 C.J. p 269 note 13 

5a Ky—^Union Central Lu Ins Co 
V. Spinks, 86 S.W. 719, 27 Ky L 
463. 

16 C.J. p 269 note 14. 

69. Nev—^Holtzman v. Bennett. 232 
P 1082, 48 Nev. 284. 

6a Wyo.—^Lewis v England, 85 P. 

1049, 14 Wyo. 640. 

16 C.J. p 269 note 15. 

61. Hawaii.—Christian v. Waialua 
Agricultural Co., 32 Hawaii 67. 

62. Minn —Larson v. Tweten, 242. 
N W. 378, 185 Minn. 652. 

63. Cal—^Turner v. East Side Canal 
& Irrigation Co., 171 P. 299, 17ff, 
CaL 670. 
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use. It has been held, however, that the fact that 
appellant in making up his printed case used part 
of the printed case prepared in another®^ former 
appeal,^5 but for the printing of which he never re¬ 
covered any costs, will not prevent his recovering 
for the printing of the whole case when used on 
the subsequent appeal. Where the record is printed 
in the circuit court and paid for by a receiver, un¬ 
der order of the court, from funds in his hands, 
and such printed record is used on appeal in the 
supreme court without further expense to the 
parties, the expense of printing the record, it has 
been held, should be taxed in favor of the party 
recovering the costs.®® Cost of a transcript ordered 
for the purpose of a motion for new trial but not 
ordered on appeal will not be allowed.®'^ 

Division of costs. The cost of a transcript filed 
by one party and used by the other, both parties ap¬ 
pealing, may be divided.®® Where separate ap¬ 
peals are printed in one record and the judgment is 
affirmed with costs in one instance and affirmed 
without costs in the others, the expense of prepar¬ 
ing the record and brief will be divided.®® Where 
the same papers are used by several appellants, one 
of whom is successful, but there is nothing to show 
that the successful appellant paid or incurred any 
expense of the papers, he is not entitled to an al¬ 
lowance therefor, although ordinarily there might 
be a division of costs.^® Disbursements for a rec¬ 
ord common to several cases tried and submitted 
together are properly allowed each party by com¬ 
puting the number of pages of the record common 
to the cases and allocating to each party his pro- 
portion.7i 

§ 357. Imperfect Preparation or Failure to 
File in Time 

Costs may be denied for papers not prepared or filed 


in accordance with the requirements of the statutes or 
rules of court. 

Ordinarily if abstracts, transcripts, or other pa¬ 
pers to be used on appeal are not prepared in ac¬ 
cordance with the statutes or rules of court regu¬ 
lating them no costs will be allowed therefor 72 
Thus an allowance of costs may be refused for fail¬ 
ure to index a voluminous and complicated rec¬ 
ord, 73 or failure to index a transcript as required 
by rules of court,7^ Costs cannot be recovered for 
pages of a transcript of the record which are carbon 
copies where rules of court require that when a 
transcript is typewritten it shall be the first im- 
pression.75 Improper filing of an amended abstract 
requires, not that it be stricken, but that costs be 
taxed to the party at fault.7® Failure to have the 
printed record properly certified will not require 
disallowance of the cost of the record where it has 
been used by both parties and objection to its lack 
of proper certification is made for the first time 
on the taxation of costs.77 Where both parties 
are at fault as to the failure of the record properly 
to include the evidence, each must pay his own 
costs.78 

An appellant responsible for making and present¬ 
ing a statement of facts which could not be con¬ 
sidered because not filed in time was chargeable 
with the costs of the statement and all orders and 
motions with reference thereto,73 

Limitation of r^le. Notwithstanding a statute 
provides only for the allowance of costs for pnnt- 
ed papers, costs will be allowed for t 3 rpewritten 
papers when the party on account of poverty is 
permitted in accordance with another statute to 
present them m this shape.®® 


64. Or—^McS^lane v. Cornelius, 73 
P. 326, 74 P. 468, 43 Or. 513. 

15 C.J. p 269 note 16. 

65- Wis,—Akerly v. Vilas, 23 Wis. 
628. 

65. XT S —^Pergruson v. Dent, C G. 
Tenn., 46 P. 88 

07- Minn—^Ross v. Duluth, M. & I. 
R. Ry. Co., 281 N.W, 271, 203 
Minn. 812. 

68: Or—^Hodler v. Hodler, 187 P. 
604, 95 Or. 180, denying^ rehearing 
186 P- 241. 95 Or. 180. 

69. N.T—Rogers v. State. T N.T.S 
2d 668. 

70. N.Y—Kane v Metropolitan El. 
R. Co. 7 NYS. 653. 16 Daly 866, 

71. Mum.—^Larson v Tweten, 242 N. 
W 878, 185 Minn. 662 

7SL Iowa.—^In re Higgins, 222 N.W. 
401. 207 Iowa 96. 


Tenn.—^McConnell v. McBroom, 1 
Tenn.App. 180. 

Utah—^Mickelson v. Anderson. 19 
P.2d 1033, 81 Utah 444. 

Wis.—In re Langenhach*s Estate. 230 
N.W 141, 201 WlB 336—In re 
Shanks’ Will, 179 N.W. 747. 172 
Wis 621. 

Liability of attorney for costs for 
improper preparation see Attorney 
and Client i 50. 

15 C-Jr. p 269 note 20. 

73. Iowa.—^Hunter v. Chicago, B & 
Q R Co. 221 NW. 360. 206 Iowa 
655. 

74. S D —^Federal Intermediate Cred¬ 
it Bank of Omaha, Neb, v. Losing, 
232 NW. 17, 67 SD 286 

76. Nev—^Union Indemnity Co v. 
A. D Dnimm, Jr., Inc, 62 P 2d 
698. 67 Nev. 242, reversed on other 1 
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grounds 70 P2d 767, 57 Nev 242— 
Nellis V. Johnson. 57 P2d 892, 69 
Nev. 17. 

76. Iowa.—Swaim v. Chicago, R L 
& P Ry Co.. 170 N W 296, affirmed 
174 NW 884, 187 Iowa 466. 

77- Me—Reed v. Reed, 108 A. 163. 
118 Me 321. 

78- U.S—^Fairbanks, Morse & Co v. 
American Valve & Meter Co., IlL, 
48 S.Ct. 817, 276 US. 305, 72 L.Bd. 
684, reversing. C.C.A, 18 F.2d 716, 
certiorari granted 47 S Ct. 7TO, 274 
U S 736, 71 L.Ed. 1336. 

79- Tex—Johnson v McMahan, Civ. 
App., 40 S W 2d 929, error refused. 

Wash —Brewn v. Brown, 73 P 2d 796, 
192 Wash. 388. 

16 C.J. p 269 note 21. 

80- SC—Finley v. Cudd. 22 S.E. 
768, 45 S.C. 87- 
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§ 358. Printing in General 

When authorized by statute, allowance of costs for 
printing of papers to be used on appeal may be made. 

Statutory authority, express or implied, is neces¬ 
sary to authorize the allowance of costs for the 
printing of papers to be used on appeal,*^ and in the 
absence of statutory authority the cost of printing 
a portion of the testimony cannot be allowed as a 
disbursement.^^ Under the statutes or rules of 
court in many jurisdictions, it is permissible to tax, 
as costs, the expense of printing original ab¬ 
stracts,or printmg the case on appeal,*^ or of 
printing paper books,*® provided the decision puts 
an end to the case.*® So in some jurisdictions, 
subject to certain limitations, the expense of print¬ 
ing the record seems to be taxable.**^ Even in 
jurisdictions where the expense of printing is al¬ 
lowable the cost of unnecessary printing will be 
taxed against the party responsible therefor,** or 


the court may direct that appellant shall recover 
only half of the costs of printing** or deny costs 
altogether,*® as, for example, the costs of print¬ 
ing evidence supporting claims of error as to find¬ 
ings not established, where the only error was a 
clerical error m calculation of interest,*^ or where 
the printing and binding is so poor as to make read¬ 
ing of the transcript dificult.** 

The cost of printing the record can be recover¬ 
ed only where it is printed, and not for a type¬ 
written record.** 

The court has the inherent power to order an 
equitable division of the costs of printing a joint 
bill of exceptions,*^ and, in the absence of any 
order changing the division of costs, the parties 
must share the expense equally.*® 

Under a rule of procedure that, when an assign¬ 
ment of error seeking a correction in the finding is 


81 . Nev—State v. Sadler, 58 P. 284, 
59 P 446, 68 P. 128, 25 Nev. 181, 
83 AmS.R. 573 

16 CJ. p 270 note 28. 

82. Or —^Pirst Nat. Bank v. Bell, 
269 P 490, 126 Or. 250. 

B3. Mo.—State ex rel. and to Use 
of Park Nat Bank v. Globe In¬ 
demnity Co. 62 S.W.2d 1966, 888 
Mo. 461. 

15 CJ p 270 note 26. 

■kmoTint allowable 
Under Supreme Court Rules 1920, 
rule 50, allowingr taxation of one 
dollar a page for the abstract un¬ 
less otherwise ordered, the supreme 
court, on showing that a large ab¬ 
stract cost the successful plaintiff 
in error for printing only one thou¬ 
sand four hundred dollars, but at one 
dollar a page would amount to four 
thousand seven hundred and nmety- 
six dollars, for half of which de¬ 
fendants in error were made liable, 
would tax the smaller amount as 
costs —^Antero & Lost Park Reser¬ 
voir Co. V. Lowe, 203 P. 266, 70 
Colo. 467. 

84. Wis—Collins v. Jonesville, 89 
N.W 241, 1087, 111 Wls. 848. 

15 C J. p 270 note 26. 

Where plaintiff falls to make ease 
Where plaintiff was responsible for 
order of trial judge, settling case for 
appeal, which reauired defendant-ap¬ 
pellant to print entire record of trial 
m circuit court, in violation of rules 
of supreme court, order settlmg case 
will be reversed, and defendant giv¬ 
en Judgment against plaint^ for 
cost of printmg case for appeal, etc 
—Bowman v. Harby, 96 SH. 144, 109 
SC 396. 

Bffeot of Improper preparation 

Where appellant was not responsi¬ 
ble for the preparation of a case 

200Jr.S.--39 


in utter violation of a court rule, 
appellant should have judgment 
agamst respondent for his printing < 
disbursements upon affirmance —Ger¬ 
many V. Kelley, 96 S B. 969, 110 S.C. 
518. 

85. Pa—City of Philadelphia v. 
Kelly, 82 Pa.Super. 112. 

16 C.J p 270 note 27. 

On modULcatlon of deeree of distrL- 
bntlon after an unsuccessful appeal, 
where it Is ordered that costs of ap¬ 
peal be paid 'Out of the fund for dis¬ 
tribution, the losing party is not en¬ 
titled to the amount paid for print¬ 
ing the paper book.—^In re Ue 
Turck’s Bstate, 28 PcuUist. 821, 11 
Berks CO.LJ. 116, 67 Pittsb.LegJ. 

679. 

Under rule of oonrt applicable to 
equity cases, costs of printing a 
paper book are not authorised on ap¬ 
peal to superior court in law case — 
Zimmerman v. Dolinsky, 26 Pa.Uist. 
969. 

86. Pd.—Coyne v. Lackawanna 
County, 28 Pa List. 878. 

16 aJ. p 270 note 28. 

87- US.—^Kaplan v. U. S, CtCL, 28 
FSupp. 786, conforming to man¬ 
date 68 set. 859, 304 U.S. 195, 
82 LKd 1286, reversing Kaplan v. 
U. S., 18 F.Supp. 966, certiorari 
granted U. S. v. Kaplan, 68 S Ct. 
608. 308 U.S. 629, 82 LBdL 1090— 
Baoley v. Mississippi Home Tele¬ 
phone Co., D.C-Pa., 254 P. 358. 1 

15 CJ. p 270 note 80. 

Amount allowaUe 

Defendant is entitled to have print¬ 
ing of records and bnefs done by 
reputable printer and reasonable ex¬ 
pense thereof taxed as costs, al¬ 
though it might exceed price of some 
other prmters—^Thrall v. Pere Mar¬ 
quette Ry. Co., Mich., 242 N.'W’. 233 
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aVoss of right 

That the cost of printing the rec¬ 
ord and the clerk's fees were not 
inserted in the body of the mandate 
pursuant to the appellate court's rule 
for the reason that the record was 
not printed under the clerk’s super¬ 
vision does not affect the right to 
recover them as costs of appeal — 
City of Orlando v. Murphy, CCA. 
Pla, 94 P.2d 426. 

88 . US—Tompkins v St Regis Pa¬ 
per Co. DC.NT., 240 P. 838. 

16 C.J P 270 note 81. 

89. Mich.—^Tower v. Somerset, 106 
N.W. 874, 143 Mich. 196 

15 C.J. P 270 note 32 

90. Wis—^Loehr v Dickson, 138 N. 
W. 61, 1128, 139 NW. 407, 151 
Wis 469. 

15 CJ. p 270 note 83 
Index is not part of "transcript" 
withm court rule requiring printing 
of transcripts exceeding one hundred 
X>ages, as regards allowance of prmt- 
ing costs so that costs will not be 
allowed where the transcript, with 
the index and unnecessary matters 
omitted, is less than one hundred 
pages.—^Linney v. Chicago, M., St. P. 
& P. R. Co.. 21 P.2d 1101. 94 Mont. 
229. 

91. Conn —Southern New England 
Ice Co. v. Town of West Hartford, 
169 A. 470, 114 Conn. 496. 

92. Iowa.—Utterback v. Hollings¬ 
worth. 225 N.W. 419, 208 Iowa 300. 

93. Minn.—State v. Tifft, 240 N.W. 
354, 185 Minn. 103. 

94. Mass —Hamilton Mfg. Co. v 
City of Lowell, 176 N.H. 78, 274 
Mass. 477, 74 AL.R. 1213—^Barrell 
V Globe Newspaper Co, 167 N.B. 
910, 268 Mass. 99. 

95. Mass.—^Barrel! v. Globe News' 
paper Co., supra. 
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not established, the appellate court may direct that 
the cost of printing the evidence in support of it 
shall not be taxed, when the court does not so di¬ 
rect it is the duty of the clerk to tax the expense 
of printing in favor of the prevailing party.®® 

Corrections in printing may be allowed for in the 
absence of criticism as to the good faith of the ex¬ 
penditure for such correction.®7 

§ 359. - Additional, Amended, or Sup¬ 

plemental Abstracts 

a. In general 

b. Unnecessary abstracts 

c. Unnecessary matter in abstract 
d; Amount recoverable 

a. In General 

Where additional, amended, or supplementary ab¬ 
stracts are necessary because of errors, inaccuracies or 
omissions of appellant's abstracts, the cost of printing 
the additional abstract Is taxable against appellant, un¬ 
less the additional abstract Is not served in lime. 

Where an additional abstract is necessary to 
properly present the questions involved because of 
omissions, inaccuracies, or mistakes in the abstracts 
furnished by appellant, the cost of printing the ad¬ 
ditional abstract will be taxed against appellant 
whether successful or not,®® unless it is not proper¬ 
ly prepared.®® It has also been held that costs of an 
additional abstract will be taxed against appellant, 
although the facts contained therein are not ma¬ 


terial to the decisive issue in the case, if they are 
material to other issues which would have been con¬ 
sidered if the decision on the mam issue had been 
different.^ A successful respondent is chargeable 
with the costs of a supplemental transcript made 
necessary by his own failure to include necessary 
matters in the original draft of the transcript.® 

Making and serving amendments to case. Under 
some statutes an allowance of a designated amount 
is provided for making and serving amendments.® 
However, where it is discovered that no judgment 
was entered, the attachment of a copy of the judg¬ 
ment, after its entry was procured, to the record 
as an amendment to the return on appeal is not 
an amendment of the case on appeal within a pro¬ 
vision for costs for making and serving amend¬ 
ments.^ 

Effect of laches in serving abstracts. Where an 
additional abstract is not filed within the time re¬ 
quired by rule, no costs therefor will be allowed.® 

b. Unnecessary Abstracts 

The cost of unnecessary additional abstracts by the 
appellee is taxable against him. 

When an additional abstract by the appellee is 
unnecessary to a decision of the case he must pay 
the costs of printing thereof,® and also the cost 
of printing appellant's denial of the same and the 
cost of certifying the record.*^ The rule has been 
held to apply notwithstandmg the supplemental 


96. Conn—^Daly Bros, v La Croix. 
160 A. 869, 114 Conn. 738 

97 , XT—^Foster v N. W. Halsey & 
Co., 188 NTS. 499, 197 AppDiv. 
121 . 

8a ir.S.—Hill V. Hill, Cust & Pat. 
App., 64 F.2d 950—^Brogden v. Sla^ 
ter, Cust & Pat.App., 40 P 2d 988. 
Colo—^Blirenkrook v. Ehrenlcrook, 9 
P.2d 610, 90 Colo. 437. 

D.C.—'Wagner v. Vitamlnt Co., 2 P. 

2d 988, 66 App.DC. 181. 

Ill.—^McCarthy v. Meyer, 132 N.H. 
198, 298 Ill. 620, reversing 219 
Ill App 647—Qrabam v Mullins, 8 
N.B.2d 728, 286 Ill.App 393—Leder- 
er V. Hosenston, 260 Ill App. 178— 
Best Mfg. Co. V. Peoria Creamery 
Co., 226 111 App 60 

See Sunshine Laundry Co v. 
Rhodes Avenue Hospital, 207 IlL 
App. 19—^Bottigliero v. Zeidman, 
205 Ill.App. 687—^Hunt v Keating, 
201 Ill.App. 687—Tribune Co. v. 
McCarthy, 201 Ill App. 686. 

Ind.—Crawfordsville Trust Co v. 
Burke, 167 N.B 6, 92 lnd.App 568, 
rehearing denied 168 NB 498, 92 
Ind.App. 568 

Iowa«—^McMahon v. Hassett, 176 N 
W. 707. 


NY.—^N R S Realty Corporation v 
Bernard S Forman, Inc., 226 NY. 
S 52, 222 App Div. 680. 

15 C.J. P 273 note 64. 

99. Iowa—-In re Oldfield, 138 NW. 
846, 158 Iowa 98 

16 O J p 273 note 66. 

1. Iowa.—^Fitzgerald v Nolan, 71 N 
W. 224, 102 Iowa 283. 

а. Mont—^Francis v. Heidel, 68 P ! 
2d 588» 104 Mont 580. 

a N.T.—Levine v Klein, 122 N.Y. 

S. 396, 66 Misc. 571. 

a N.Y—Cramer v. Ferine, 202 N.Y. 
S. 325, modified on other grounds 
207 N.T.S. 826. 

a Iowa.—Ford Pav. Co v Blzy, 166 
N.W. 161, 173 Iowa 38. 

16 C.J. P 274 note 73. 

б. U.S—^MacMichael v. Newnam, 
Cust & PatApp, 88 F.2d 699—^Da¬ 
vis V. Carrier, Cust & PatApp., 81 
P2d 260—Hill V Hill, Cust & Pat 
App, 64 F.2d 960 

Ariz —^Pawley v First Nat Bank, 
266 P 607, 82 Ariz 185. 

Colo.—^McMullin v. Magnuson, 78 P. 

2d 964, 102 Colo. 280 
Ill.—Chessen v. Morick, 260 Ill 
App. X. 


Blan—^In re Dennis' Estate, 68 P2d 
1083, 146 Kan 121, appeal dis¬ 
missed Keach v McDonald, 68 SCt 
147, 802 US 647, 82 L Ed 602. 
N.M —^Alexander Hamilton Institute 
V. Smith, 289 P 696, 36 NM 30 
NY—In re Schrier's Will, 290 NT. 
S 715, 248 App Div 905, motion de¬ 
nied 292 NY.S 986, 249 App.Div. 
642 

Pa—^Daniels v. Adlof, 89 Pa Super. 
69 

SC—Prevost v Post 173 SB 628. 
172 S C 228 

Utah—Cornelius v Mohave Oil Co., 
289 P. 476, 66 Utah 22 
Wash —^Demir v. Sorenson, 9 P.2d 
383, 167 Wash 363—^Western Inv. 
* Co. V. Payne, 263 P. 188, 146 Wash. 
861. 

Wis—^Neff V Barber, 162 N.W. 667, 
166 Wis 603 
16 C.J p 273 note 68. 

Cross appeUaat 

Costs on appeal, to which cross ap¬ 
pellant was entitled, do not include 
expense of printing unnecessary sup¬ 
plemental abstract—Paxton v, Spen¬ 
cer, 265 P. 751, 71 Utah 318. 

7. Iowa—^Blumenthal v. Union Elec¬ 
tric Co, 106 N.W. 688, 129 Iowa 
322. 
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abstract may supply some matters not fully ab- 
stracted.8 

c. Unnecessary Matter in Abstract 

The cost of unnecessary matter in an additional ab¬ 
stract by appellee is not taxable against appellant. 

Where an additional abstract furnished by appel¬ 
lee contains unnecessary matter, costs for the ex¬ 
pense of printing such matter are not taxable 
against appellant;® and in many decisions it has 
been held that no part of the costs of the additional 
abstract will, under these circumstances, be taxed to 
appellant.^® The cost may, in a proper case, be ap¬ 
portioned between appellee and appellant.^^ Where 
part of the supplemental record is essential and 
part not, costs will be divided.^® 

dL Amount Becoverable 

The amount recoverable Is the usual rate for such 
work subject to statute or rule of court. 

Amount recoverable for printing should be the 
usual rate recoverable for such work,i® unless it ap¬ 
pears that more has in good faith been paid and 
a greater liability incurred.!^ If, however, the 
rate allowed for printing is fixed by statute or rule 
of court, no greater amount can be allowed^® 
Where the appellant has paid a certain sum to the 
clerk for the transcript, he cannot recover any 
larger amount than that paid.1® jf more copies of 
a case on appeal are pnnted than are required 


by rule or statute, the appellant will be entitled 
only to his disbursements for the expense of print¬ 
ing the requisite number of copies.^^ 

§ 360. -Briefs 

a. Right to allowance for printing 

b. Unnecessary or irrelevant matter 

c. Offensive or scurrilous matter 

d. Unnecessary briefs 

e. Amount taxable 

a. Bight to Allowance for Printing 

Where, and only where, a statute or rule of court 
permits, an allowance may be made for printing of briefs, 
provided such briefs substantially comply, In matters of 
form and substance, with the requirements of the ap¬ 
plicable statutes or rules of court. 

In the absence of some positive statutory au¬ 
thority there can be no allowance made for the ex¬ 
pense of printing a brief and where a rule of 
court specifies the items of costs which are taxable, 
and briefs are not mentioned, the right to tax costs 
for briefs is excluded by implication.^® Neverthe¬ 
less an allowance for printing briefs is regarded 
as authorized by statute or rule of court in some 
jurisdictions;^® and this expense has been held al¬ 
lowable under statutes authorizing an allowance for 
disbursements made for the printing of papers 
where rules of court make pnnted briefs neces- 
j sary but if such printing is not thus made neces- 


8. Ill—^Keeley Brewinsf Co. v. Mas¬ 
son, 116 IlLApp 603. 

9. Iowa—Bashaw-Joy Co. v. Walsh, 
174 NW. 899, 187 Iowa 674 

Or—Gnguon v. Shop©, 198 P. 620, 
100 Or 611. 

Utah.—^Provo Reservoir Co. v. Tan¬ 
ner, 249 P. 118, 68 Utah 21. . 

16 C J p 278 note 71. 

la Ill.—National Ii. Ins. Co. v 
Bonovan, 87 NR 856, 288 Ill. 283. 

15 C J. p 274 note 72. 

11. Iowa.—Avery Co. v. Olesen, 198 
NW. 81, 197 Iowa 643. 

la. US—Braren v. Homer, Cust & 
PatApp., 49 P2d 984, densningr re¬ 
hearing 47 P.2d 368. 

Iowa—Kilby v. Charles City West-1 
em Ry. Co., 188 N.W. 371, 191 
Iowa 926. 

13. S D —Swenson v. Christopher- 
son. 72 S.W. 96, 10 S D. 342 

16 C.J. P 274 note 74. 

14b Mich.—Dickinson v. Seaver, 7 N. 
W 182, 44 Mich 624 

16 C.J. P 274 note 75. 

16. Utah.—Marks v. Culmer, 25 P 
748, 7 Utah 163 

16 C.J p 274 note 76. 

13. Wash.—^Tmgley v. Bellingham 


Bay Boom Co., 32 P. 737, 33 P. 
1056, 6 Wash. 644. 

16 C.J. p 274 note 77. 

17, N.T.—Byrnes v. liabagh, 12 NT. 
Civ.Proc. 417. 

1& U.S—^American Trust Co. v. 
Speers Sand & Clay Works, D C. 
Md., 60 P2d 994—^Bailey v. Mis¬ 
sissippi Home Telephone Co., D C. 
Pa., 264 F. 858. 

Bian—In re Dennis* Estate, 68 P2d 
1088, 146 Kan. 121, appeal dismiss¬ 
ed 68 S.Ct 147, 302 U.S. 647, 82 
LBd. 602. ’ 

16 C.J. p 270 note 84. 

19, Cal —Bond v. San Francisco 
United R Co., 128 P. 786, 20 CaL 
App. 124. 

90. Md.—Maloy v. McLean, 117 A 
747, 140 Md. 306. 

N.T.—In re Weiinan*s Estate, 278 N. 

TS. 657, 152 Misc. 386. 

Or.—^Walker v. Fireman's Fund Ins. 

Co, 267 P. 701, 122 Or. 179. 

15 C J. P 271 note 36 
Brief in TJnlted States mpzeme court 
Respondent sustaining judgment 
on appeal to United States supreme 
court Is entitled to costs for print¬ 
ing her brief in United States su¬ 
preme court—^Ford v. Atlantic Coast 
Line R Co, 169 SE, 834, 170 SC 
93. 


Brief in reply to brief of oodef endaat 
A successfully appealing defendant 
would be allowed Judgment against 
plaintiffs for all costs on appeal, ex¬ 
cept expense of printing pages of its 
brief in reply to brief of other de¬ 
fendants on cross appeal, which 
would be charged against other de¬ 
fendants.—^RuthraufC v. Silver King 
Western Mm. & MilL Co., 80 P.2d 
338, 95 Utah 279. 

Fhotogxaphlo copy 

(1) Respondent’s expense of pho¬ 
tographic copies of pencil sketch of 
scene of automobile accident, caused 
by appellant’s reproducing In brief’ 
unintentionally inaccurate blueprint, 

15 taxable as costs.—Wolff v Stenger, 
239 N.W 181, 69 SD. 231. 

(2) Where respondent reproduces 
photographs in his brief, which ap¬ 
pellant should have set out in his 
brief, the cost of doing so will be 
taxed In his favor if he prevails, and 
will be deducted from the costs as¬ 
sessed against him. If he does not 
prevail, provided the photographs are 
reasonably necessary for the deter¬ 
mination of the appeal.—Warwick v. 
Bliss, 187 N.W. 715, 45 S.D. 388. 

21. Mich.—^Roby Lumber Co. v. 

Gray. 42 N.W 839, 73 Mich. 363b .. 

16 CJ. p 271 note 37. ■ 
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sary, no allowance will be made therefor ^2 The 
mere fact that a rule of court requires bnefs to be 
printed does not authorize an allowance of costs 
for the printing of the briefs and an allowance 
for bnefs is not included in a statute authorizing 
the taxation of a reasonable sum for the expense 
of an abstract,24 or m a rule of court declaring 
that the expense of printing transcripts on appeal 
and pleadings and other papers constituting the rec¬ 
ord shall be allowed nor can costs be taxed for 
bnefs which do not substantially comply, in matters 
of form and substance, with the requirements of 
statutes and rules of court relating to the sub¬ 
ject,2® unless with the express consent of the op¬ 
posite party.27 So it has been held that where the 
copies of appellant's brief were not in compliance 
with the rules, and were difficult to read, the court, 
although appellee made no complaint, might on its 
own motion direct the clerk to prepare copies of the 
brief for its use and tax the costs to the appel¬ 
lant. 2 8 It has been held, however, that objections 
to briefs or abstracts because not printed in com¬ 
pliance with the requirements of a rule of court 
when not raised in the appellate court are waived, 
and the amount actually paid for the printing 
should be taxed regardless of the deficiency in size 
of the printed pages of briefs or abstracts.22 
Where one fails to file his brief in time he is not 


entitled to tax his opponent with the costs there¬ 
of;®® but, it seems, the fact that by leave of court 
briefs have been served and filed out of time does 
not defeat the right of the prevailing party to have 
the cost of printing them taxed as part of his costs 
and disbursements.®! 

The costs of a reply bnef of defendant unsuc¬ 
cessfully appealing from a judgment for plaintiff 
are properly assessed agamst plaintiff who unsuc¬ 
cessfully cross appealed from denial of a new trial 
on the ground of inadequacy of the verdict.®® 

No additional costs may be had for a petition 
and brief for rehearing where rules of court for¬ 
bid such allowance.®® 

No costs will be allowed for a brief manifestly 
intended to mislead the court.®4 

G>st of unnecessary corrections will not be allow¬ 
ed,®® as the unsuccessful party’s burden to reim¬ 
burse him cannot be increased by any act or omis¬ 
sion of the successful party.®® 

b. Unnecessary or Irrelevant Matter 

No allowance will be made for the printing of un¬ 
necessary or irrelevant matter. 

No allowance will be made for printing unneces¬ 
sary matter in briefs,®7 nor for a brief excessively 


22. IsT D.—^Ingwaldsen v. Skrivseth, 

* 80 NW 475, 8 ND 544. 

15 C J p 271 note 38. 

23. IT S —Kelly v. Sprinsrfleld R. Co , 
C C Ohio, 83 F. 183 

15 C J. P 271 note 40. 

24. Mo—Wilson v. Ruthraufl, 87 
Mo App 226. 

25. Tex—State Mut, F. Ins Co. v. 
Cathey, Civ App., 153 S.W. 986. 

ae. Iowa—^McFerson v Argyle Sav. 
Bank of Argy^e. 200 NW. 283, 199 
Iowa 624—In re Cooper's Fstate, 
194 N.W. 218, 196 Iowa 116. 

Neb.—^McWilliams v. Anderson, 170 
NW. 892, 103 Neb. 187. 

S.I>—^Monen v. Monen, 269 N.W. 85, 
64 SD. 681, 108 A.I/R. 404— 

Schnabele v. St Joseph Church of 
Elk Point 249 N.W. 760, 61 S.D 
409—Clancey v. Bmpey, 226 N.W. 
267. 65 SD. 291. 

Wash—^Boyd v. Cunningham, 2 P.2d 
647, 164 Wash. 385. 

Wis —^Bemhagen v. Marathon Fi¬ 
nance Corporation, 250 NW. 410, 
212 Wis. 496—^Milwaukee Loan &* 
Finance Co. v. Grundt 242 N.W. 
131, 207 Wis. 506—^In re Bailey's 
Estate, 238 NW; 845, 206 Wis 648 
—Caroline State Bank v. Andrews, 
286 N.W. 794, 204 Wis. 393—Na¬ 
tional Biscuit Co V. Industrial 
Commission, 230 N.W. 81, 201 Wis 
664—U. a V. Richards, 229 N.j 


W. 667, 201 Wis 130—^Trzesmewski 
V Stowasser, 229 NW 643, 201 
Wis. 664—Ginsberg v Faehling, 
229 N.W 638, 201 Wis. 663—Stein- 
bach V Steizfbach, 227 N.W. 879, 
200 Wis 208 
16 C J p 271 note 43. 

TypewzltteaL or printed briefs 
Prevailing party in supreme court 
may collect expense of bnefs as 
costs and disbursements, only when 
briefs are printed and not when they 
are typewritten, under rules of court 
providing for allowance of cost of 
pnntlng.—State v. Tifft, 240 N.W 
.354, 186 Minn 103. 

Necessity of sAdavlt 
Where successful party in court of 
appeals had not submitted affidavit 
prescribed by rule of court of ap^ 
peals, charge for pnnting points in 
connection with appeal to that court 
would not be allowed.—^In re Wei- 
man's Estate, 273 N.Y.S. 657. 152 
Misc 885 

37. Mo—^Danglade, etc, Min Co v 
Mexico-Joplin Land Co., App, 190 

5. W 86. 

28. Tex—State Mut F Ins Co. v 
Cathey, Civ.App, 168 SW 936. 

29. N.D.—Styles v. Dickey, 146 NW 
546, 27 N D 328. 

30. Idaho—Pearson v Frank, 278 P 

6, 47 Idaho 115—^Musselman v 
Grossman, 271 P. 462, 46 Idaho 
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780—^Butler v. Anaconda Copper 
Mining Co., 268 P 6, 46 Idaho 826 
—^Devereaux Mortg Co v. Hug¬ 
gins, 266 P 421, 46 Idaho 74—Gus- 
tin V. Byam, 240 P 600, 41 Idaho 
638—^Taylor v Fluharty, 239 P. 
1049, 41 Idaho 511 

Wash—^Robinson v Ebert, 39 P.2d 
992, 180 Wash 387. 

16 C J. p 271 note 48. 

31. N.D—Crane v Odegard, 96 N. 
W. 826, 12 ND 136. 

32. Idaho.—Asumendi v. Ferguson^ 
65 P2d 713, 57 Idaho 450. 

3^. Or.—^Fields v Fields, 7 P 2d 
975, 139 Or 41, denying rehearing 
8 P2d 771, 139 Or. 41. 

34. Wis—^Martell v. Kutcher, 216 N. 
W. 622, 196 Wis. 19. 

35. NT —^In re Weiman's Estate, 
273 N.TS 667, 162 Misc 386. 

30. N T.—^In re Weiman's Estate, 
supra. 

37. Iowa —^Wilson v. Stever, 212 
NW. 142, 202 Iowa 1396 
Md.—Jordan v. James & Holmstrom 
Piano Co, 117 A 366. 140 Md. 207. 
Mich—^In re Klink's Estate, 178 N.W. 
14, 210 Mich 614 

Minn—^Kewitsch v Beer, 209 N.W. 
871, 168 Minn. 165. 

SD—In re Fahnestock's Estate, 246 
N.W. 899, 61 S.D. 24. 
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long;38 and costs will not be allowed respondent 
for printing in the argument parts of the record 
which should appear, if at all, in an additional ab¬ 
stract or statement.39 Where briefs of both par¬ 
ties contain unnecessary matters, no penalty will be 
imposed on sustaining defendant’s motion to strike 
certain minor portions of plaintiffs brief,and re¬ 
spondent, not appealing from an order taxing costs, 
is not entitled to the cost of printing the pages 
of his brief relating thereto 41 

c. Offensive or Scurrilous Matter 

No allowance will be made for the printing of of¬ 
fensive, discourteous, or scurrilous matters. 

It has been held that no costs will be allowed for 
pnnting a brief containing disrespectful language 
with reference to the trial court,*42 that no costs 
will be allowed for printing a brief which contains 
uncalled for, discourteous, and offensive lan¬ 
guage ;4 3 and that scurrilous and abusive matter 
will be stricken out of the brief and no costs al¬ 
lowed for the printing of such matter.44 

d. Unnecessary Briefs 

Costs will not be allowed for printing an unneces¬ 
sary brief, but determination of its necessity Is a ques¬ 
tion for the court. 

Costs will not be allowed for the printing of an 
unnecessary brief,45 but where an examination of 
the merits is precluded by the action of the party 
askmg costs, it has been both asserted49 and de- 
nied47 that such costs are taxable. An argument 
on appeal, called an answer to appellant’s reply, for 
which there is no authority, will, on motion of ap¬ 
pellant, be stricken from iht record, and the costs 
thereof taxed against appellee.43 It is for the re¬ 
viewing court to determine whether a supplemental 


brief is necessary, 49 and, if the necessity of ap¬ 
pellee’s brief is occasioned by the fault of appel¬ 
lant in filing a defective brief, appellee is entitled 
to the cost of printing his brief.39 

e. Amount Taxable 

The amount taxable for printing of briefs is fixed by 
statute or rule of court m some Jurisdictions, but when 
not regulated recovery Is limited to what was actuaily 
disbursed, and then only so far as this was reason¬ 
able. 

Except as otherwise regulated by statute or rule 
of court^i the general rule is that the party seek¬ 
ing to tax costs for his brief is in no event entitled 
to recover more than was actually disbursed,32 and 
furthermore he can recover only so much of the 
amount actually disbursed as is reasonable.33 

Where the statute fixes the amount allowable un¬ 
less for special reasons apparent from the record 
a different amount should be ordered, the fact that 
the party was charged by the printer a higher rate 
for printing than that allowed by the statute is not 
a sufficient reason for ordering taxation of costs 
in a greater amount.34 Under such a statute the 
cost of printing a blueprint in the brief may be 
taxed at the statutory rate instead of the actual cost 
of the blueprint.33 

Under some statutes where the affidavit to a cost 
bill fails to show that the amount paid for brief 
was “necessarily paid” only a specified sum per 
page is taxable.33 On appeal against several re¬ 
spondents appellant on prevailing against one can¬ 
not tax as a disbursement against him the costs of 
those parts of the brief which relate only to the 
controversy between appellant and the other re- 
spondents.37 


Utah—^Fossali v Gardella, 198 P. 
641, 57 Utah 177—Bastian v Ne- 
beker, 168 P. 1092, 49 Utah 390 

Wash—G-reeue v Union Pac. Stages, 
45 P 2d 611, 182 Wash. 143 

Wis —^Mesai* v Milwaukee Electric 
Ry & Light Co., 222 N.W. 809, 197 
Wis. 678. 

15 C J. p 271 note 50. 

38. Minn.—Peterson v. Pete-Brick- 
son Co., 244 NT.W 68, 186 Minn 
583. 

39- SD—Kraft v. Security State 
Bank of Winner, 223 N.W. 208, 54 
SD 826. 

40. Mont—State v Whitcomb, 22 P. 
2d 823, 94 Mont. 415. 

41. Wash.—Western Inv. Co v 
Payne, 263 P 188, 146 Wash 361 

48 , Wis—^Dufur v Paulson, 85 N 
W. 966, 110 Wis 281. 

16 C.J. p 272 note 51. 


43. Wash—State v. Savage, 92 P.. 
409, 47 Wash 701. 

15 C jr p 272 note 52. 

44. Iowa.—Cassidy v. Palo Alto 
County, 12 NW. 231, 58 Iowa 
125. 

45 . Or—Walker v. Fireman's Fund 
Ins. Co, 257 P. 701, 122 Or. 179. 

15 C J p 272 note 54. 

46L S.D—Dalbkermeyer v. Scholtes, 
52 N.W. 871, 8 S.D 183. 

16 CJ" P 272 note 55. 

47- Or—Gross v. Gage, 149 P. 939, 
161 P. 665. 77 Or. 421. 

16 C J P 272 note 56 

48- Iowa.—Anundsen v Standard 
Printing Co., 105 NW. 424. 129 
Iowa 200 ^ 

48. Mont—^Montana Ore Purchasing 
Co. V Boston, etc.. Cons. Copper, 
etc. Mm. Co, 84 P. 706, 33 MonL 
400 

BO. US.—^American Surety Co. of 
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New York v. Fischer Warehouse 
Co, aCAOr., 88 F.2d 636. 

51. Cal.—^Haydel v. Morton, 64 P 2d 
954, 18 Cal.App.2d 695 
Idaho—Asumendi v. Ferguson, 65 P. 

2d 713, 57 Idaho 450. 

15 C J p 272 note 69 
62. ND.—Styles v Dickey, 146 N. 
W. 646, 27 N.D. 328 

15 C.J. p 272 note 60. 

53. Wash.—State v. Freldrich, 28 
P. 747. 3 Wash 418. 

16 C J. p 272 note 61. 

54. Or.—Dodson v City of Bend, 248 
P. 76. 117 Or. 231. 

55- Or.—Southern Oregon Co, v. 
Kight, 228 P. 832, 112 Or, 66. 

56. Wash—Clark v. Bltinge, 83 P. 
901, 89 Wash. 696. 

67. Minn.—^Menzel v Tubbs, 58 N. 
W. 1017, 51 Minn 364, 58 Minn. 
653, 17 lr.RA. 815. 
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An item for printing portions of the record as a 
supplement to appellant's brief is properly disal¬ 
lowed where an item for printing the brief has 
been allowed and the statute requires that appel¬ 
lant, wishing to call attention to a portion of the 
record, print it in his brief or in a supplement ap¬ 
pended thereto.58 

§ 361. Attome3;^s Fees 

When authorized by statute or rule of court, an al¬ 
lowance may be made for attorney’s fees on appeal. 

In general, attorne3r's fees on appeal are not al¬ 
lowable unless authorized by statute.®^ In some ju¬ 
risdictions, however, the statutes or rules of court 
are held to authorize allowance of attome/s fees 
on appeal,®® and such fees may be allowed even 
though the smt was prosecuted by the attorney on 
an agreement for a contingent fee.®i A party ask¬ 


ing for attorneys fee must bring his case within the 
terms of the statute,®^ and the losing party is not 
entitled to such fees.®® Where the brief of the pre¬ 
vailing party was neither served in advance on op¬ 
posing counsel nor given to the court when the case 
was reached, counsel fees will not be allowed not¬ 
withstanding a stipulation between the parties.®^ 
Where the amount of the attorney's fee is fixed by 
statute, the court ‘cannot enlarge it.®® The amount 
allowed is, in some jurisdictions, one half of the 
fee fixed in the lower court when that fee is rea¬ 
sonable and proper.®® Where the lower court has 
allowed attorney's fees, the allowance of additional 
fees by the appellate court may be refused when the 
facts and circumstances of the particular case fail 
to warrant an additional allowance.®^ If several 
causes are tried together and only one brief pre¬ 
sented by the prevailing party, only one attomey^s 
fee will be allowed.®® Where two appeals are tak- 


sa Cal—Central Sav. Bank of Oak¬ 
land V Lake, 257 P. 521. 201 

Cal 438. certiorari denied Lake v 
Central Sav. Bank of Oakland. 48 
set. 169, 275 U.S. 671, 72 LEd. 
432. 

59. Iowa.—Schoeneman Lumber Co. 
V. Davis, 206 N.W. 602, 200 Iowa 
873. 

Kan.-—Light v. St. Paul Eire & Ma¬ 
rine Ins. Co, 296 P. 701, 132 Kan. 
486. 

N J —In re Brooks* Estate, 160 A. 
668, 106 NJBq. 242—Roxbury Tp. 
T. Plumstead, 162 A. 198, 10 NJ 
Misc 1034. 

Or—^Electrical Products Corporation 
of Oregon v. Ziegler Drug Stores, 
10 P.2d 910, 911, 141 Or 117, citing 
Corpus gnns—^Lewls v. Continental 
Casualty Co.. 296 P. 460; 186 Or. 
170—State v. Mohler, 289 P. 198, 
115 Or. 662, denying petition for 
rehearsing 287 P. 690, 116 Or. 662. 
Wash.—^Long v. Smith, 216 P. 342, 
125 Wash. 183. 

15 C J. p 274 note 80. 

The term properly In- 

oliULee only the indemnity for at¬ 
torney's fees fixed by statute,—^Lives- 
ley V. Strauss, 207 P. 1096, 104 Or 356. 

A Tuury statute providing that 
prevailing party shall be entitled to 
recover reasonable attorney's fee, to 
be fixed by court as part of costs 
has been held a penal statute and to 
authorize allowance of only one fee 
to prevailing party, so that supreme 
court was unauthorized to allow at¬ 
torney's fee to successful party for 
services of attorney in supreme 
court—National Credit Co. v. Frank¬ 
lin, 60 P.2d 744, 177 Okl 417. 

Xu New gersey oouxt of errors and 
appeals 

(1) Generally, counsel fees are de- 
med except where wife prevails In 


divorce or maintenance action, will 
Is sustained, or litigation concerns 
fund in court.—Nobile v. Bartletta, 
164 A 278, 112 NJBa 304. 

(2) Where Insurer unsuccessfully 
sought to compel satisfaction of one 
half of judgment for inauries sus¬ 
tained in collision between insured's 
automobile and motorbus by owner 
and driver of bus, the injured party 
was not entitled to counsel fees for 
services in court of errors and ap¬ 
peals—^Universal Indemnity Ins Co 
V CaJtagirone, 182 A. 862, 119 N.J 
Ed 491. 

60. U.S—U. S Potash Co. v. Mc¬ 
Nutt, C C.A.N.M. 70 F.2d 1003, tax¬ 
ing costs 70 F.2d 126. 

Cal.—^Pacific Dry Goods Co. v. Su¬ 
perior Court In and for City and 
County of San Francisco, 61 P 2d 
180, 9 CalApp2d 707. 

Mmn—Thornton Bros. Co. v. North¬ 
ern States Power Co., 187 N.W. 
610, 161 Minn. 435. 

Miss.—McKee v. Hogan, 111 So. 367, 
145 Miss. 767. 

Neb —^Dobney v. Chicago & N. W. 
Ry. Co, 236 N.W. 585, 120 Neb 
824. 

Or—^Livesley v, Strauss, 207 P. 1096, 
104 Or. 366. 

15 CJ P 274 note 82. 

AmouiLt 

Supreme court trying a cause de 
novo may apply to facts its own 
knowledge of subject matter in de¬ 
termining value of services by at¬ 
torneys sought to be taxed as costs 
—^Valley Oil Co r Ready,' 199 S W. 
916, 131 Ark 581 

xreoesslty for detezmlnattoa by trial 
court 

As the amount of a reasonable at¬ 
torney's fee Is a question of fact, 
and the court of civil appeals is 
Without authority to deterzmne a ma- 
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terlal Issue of fact and render judg¬ 
ment thereon when such issue has 
not been passed upon by the trial 
court, where the trial court has not 
passed on the question the court of 
civil appeals cannot fix and award 
appellant what such court considers 
reasonable attorney's fee on reversal 
of judgment appealed from—Smith 
V. Texas Co, TexComApp, 68 SW 
2d 774, modifying Texas Co. v. 
Schrlewer, Civ.App, 88 SW2d 141, 
and followed in Smith v G B John¬ 
son Hardware Co., ComApp., 63 S. 
W 2d 779 and Smith v. Jacksboro 
Stone Products Co, ComApp, 68 S. 
W 2d 780, which affirmed, CivApp, 
41 S W 2d 847 
Statutes applicable 
The allowance of solicitor's fees 
on the dismissal of an appeal from 
an order dissolving a preliminary m- 
junction is controlled by Hurd Rev. 
St.1917 c 69 § 12, Jones Sc ASt. 
Annot.1913, par 6172, not by Pract 
Act § 123—Stephens v. Stephan, 216 
IlLApp. 107. 

61. Or—^Denley v. Oregon Automo¬ 
bile Ins Co., 47 P.2d 946, 16 Or. 42. 
69. Neb.—Northeutt v. Missouri Pac. 
R, Co.. 168 N.W. 388, 100 Neb. 1. 

63. Pa—^In re De Turck's Estate, 
28 PaDist. 821, 11 Berks.CoL.J. 
115, 67 Pittsb.Leg J 679. 

64. Mich—Case v. Dewey, 20 N.W. 
817, 21 NW 911, 56 Mich 116 

€5. Neb—Sedgwick v. Dixon, 26 N. 

W 247, 18 Neb 645. 

6a Miss.—^Tates v. Summers, 170 
So. 827, 177 Miss. 262 
67. Or.—^Pnneville Warehouse Co. v. 
Johnson, 5 P 2d 713, 138 Or. 824. 

6a Mich—Hannah, etc, Mercantile 
Co v. Mosser, 62 N.W. 1120, 10ff 
Mich 18 

16 C.J. P 276 note 86. 
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en from a judgment and respondents file only one 
brief, and the judgment is reversed as to one ap¬ 
pellant and affirmed as to the other, the cost of re¬ 
spondent's brief may properly be taxed to the ap¬ 
pellant against whom the judgment was affirmed.®^ 
Under a statute allowing the successful party an 
attorney's fee of five dollars in common-law ac¬ 
tions in the court of appeals to be taxed in favor of 
the successful party on the appeal, only one at¬ 
torney's fee may be taxed in favor of the successful 
party on the appeal, and hence no attorney's fee 
should be taxed on a cross appeal which is a mere 
incident of the appeal, and not a separate proceed¬ 
ing*^® Where defendant’s mistake causes plaintiff 
to come to the supreme court twice instead of once, 
it is improper not to allow plaintiff a counsel fee 
fairly commensurate with one appearance of coun¬ 
sel before that court.*^! Where a successful ap¬ 
pellee does not appear by counsel in the appellate 
court he will not be allowed an attorney's fee.'?^ 

The appellate court has no jurisdiction to award 
to plaintiff, in an action on an attachment bond for 
the wrongful suing out of the writ, a sum for the 
services of his attorneys in resisting the appeal.'^^ 

§ 362. -Fees for Arguments 

Where statutes or rules of court so provide, allowance 
may be made for fees for argument or reargument. 

Where the statutes or rules of court permit, fees 
for argument of an appeal are allowable.*^^ While, 
of course, nothing can be allowed where there is no 
argument of any character,*^® an oral argument is 
not necessary.*^® So it has been held that a provi¬ 
sion allowing costs for argument also includes re¬ 


argument,*^*^ especially where a reargument is or¬ 
dered on the application of the losing party ;*< ® and 
it has been held that it makes no difference if the 
judge sitting when the appeal appeared for rear¬ 
gument declined to hear the same and sent the 
briefs submitted to the judges who heard the pre¬ 
vious argument.*^® It has been held that the statute 
extends to appeals from interlocutory orders,®® and 
to appeals in proceedings for contempt.®^ Where 
a party takes separate appeals from the judgment 
against him and also from an order denying a mo¬ 
tion for new trial, the respondent is entitled to tax 
the fee for argument, on affirmance of the order 
with costs, although he has taxed the same amount 
on the prior affirmance of the appeal from the judg¬ 
ment.®^ Where two defendants appeal and the 
judgment is affirmed as to one, but reversed as to 
the other, the successful defendant is entitled to his 
costs for the argument on appeal.®® The court has 
no discretion to change the amount of the allow¬ 
ance as fixed by statute,®^ and, where rules of court 
so provide, the unsuccessful party is responsible 
only for printing of the specified number of pages 
of the other's argument.®® Where by stipulation it 
is agreed that the decision on one appeal and sev¬ 
eral similar cases brought by different plaintiffs 
against the same defendant, and appealed by de¬ 
fendant, should stand as the deasion in all, and the 
appeal in one of the cases is argued, the appellant 
in whose favor the decision was rendered is entitled 
to costs of argument in all the" cases;®® and where 
both respondents joined in the brief on appeal, and 
one, acting as attorney for the other, requested that 
fees for argument should be taxed in favor of the 
latter, the clerk properly refused to allow similar 
fees for the fonner-®'^' 


On, ooAsoUftatloa. of actloiLS I 

S,C—^Ford V. New Tork Life Ins. Co , j 
1S5 SJB. 914, 180 S.a 390. 

est. Wash.—Commercial Nat Bank 

V. Johnson, 49 P. 488, 17 Wash. 
264. 

7a Ky—Marlon County v. Spauld¬ 
ing:, 136 SW. 236, 143 Ky. 289. 

71- —^Barclay v. Dublin Lake 

Club, 1 A.2d 633. 

72. Va—Challlce v. Clark, 175 S. 
B '770, 163 Va. 98. 

73. Iowa.—Kilmer v.' Gallaher, 95 N. 

W. 180, 120 Iowa 676. 

74. N.D.—Crane v. Odegard, 96 N.W. 
326, 12 N.D 136. 

15 C.J p 276 note 89 

7a N.J.—^Edison Fixture Co. v. 

Grleason, 128 A. 789, 8 N.J.Misc. 
478. 

15 C.J. p 276 note 90. 


70. NT.—Malcolm v. HamUl. 66 
How.Pr. 606. 

16 C.J. p 276 note 91, 

77. NJD.—Crane v, Odegraxd, 96 N.W, 
326, 12 N.D. 136. 

16 C.J. p 275 note 92. 

Costs taxable to party responsible 
for rearffumeot 

Where an appeal, after It was call¬ 
ed In reg:ular order on the preferred 
calendar, and after appellant's at¬ 
torney began his argrument, was 
stricken from the preferred calen¬ 
dar and placed on the general calen¬ 
dar, reargrument fee was properly 
I taxed against appellant, whose at¬ 
torney improperly placed the case 
on the preferred calendar.—Cramer 
V, Ferine, 202 N.Y.S. 826. 

78. N.T—Sweet v. Chapman, 53 
igEowPr. 268. 

78. NT—Schwartz v.* Ribaudo, 116 
NT.S 686, 63 Misc. 64. 

16 C J. P 276 note 94. 
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sa N.T.—Cusick V. Adams, 47 Hun 
456. 

15 aj. p 276 note 95. 

81. N.T —^People v. Sturtevant, 10 
N.T.Super. 616. 

82. NT.—^Keeler v. Barretts, etc. 
Dyeing Establishment, 12 NT.Civ. 
Proc 121, 18 AhbN.Cas 469, af¬ 
firmed 54 N.T.Super. 650. 

83. NT—Kame v. Metropolitan El. 
B Co., 7 N.TS. 653, 16 Daly 366. 

• 

84. N.T —^Roberson v. Rochester 

Folding- Box Co., 73 NT.S. 898, 68 
AppDiv. 528. 

sa S.C.—Knight V. Laurens Motor 
Car Co., 93 SE 869, 108 S.C. 179, 
L.H.A.1918B 151 

sa N.T.—^Hauselt .v. Godfrey, 11 
Daly 276, 3 N.TCiv.Proa 116. 

87. S.D—^Huston v. benjamin, 888 
N.W. 469, 24 S.D. 446. 
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§ 363. Stenographer’s Fees 

a. Right to allowance 

b. Amount recoverable 

s. Right to AUowance 

Stenographer’s fees are allowable as costs on appeal 
when so provided by statute or rule of court, but only 
In such cases as are clearly within the rules governing 
their allowance. 


Under the statutes and rules of court of some ju¬ 
risdictions, stenographer's fees for a copy of min¬ 
utes or a transcript of the evidence are taxable as 
costs in the case if necessary for the purpose of an 
appeal ,88 but not otherwise 88 Statutory authority 
for such allowance, either express or implied, is 
necessary,90 and the statutes must be strictly com¬ 
plied with in order to authorize the taxation of such 
fees as costs ,91 and in the absence of rule of court 


88L Md—^Maloy v. McLean, 117 A- 
747, 140 Md SOS. 

Nev—Barbash v. Pitt, 236 P. 1101, 
48 Nev 108 

N'T.—^In re Gug^no’s Bstate, 8 N. 
YS2d 875, 166 Misc. 424—Green¬ 
berg V. Hurlburt Motor Truck Co, 
172 N.T.S 469. 

Ohio —Cincinnati Equipment Co v. 

KaufCman, 13 Ohio N.P, NS., 59. 
Tex—^Pullman Co v. Hays, 271 S. 
W 1108, 114 Tex. 490, answering 
certified questions, CivApp, 257 
S.W 686. 

15 C.J p 276 note 8. 

Transoxlpt used on former a 3 >peal of 
causa 

Under a statute providing that a 
party entitled to costs *‘may recover 
entire amount paid out by him in 
connection with said appeal, and the 
preparation of the record for the ap¬ 
peal,** an amount paid for a report¬ 
er's transcript of testimony used on 
a former appeal of the cause under 
the alternative method is properly 
allowed as an item of cost—Stafford 
V Hill, 217 P. 766, 63 Cal App. 16. 

89. NT—Schurre v. Borden, 274 N, 
T S. 784, 242 App.Div. 802 
Ohio —Cincinnati Equipment Co. v. 

Kauffman, 13 Ohio NP., NS, 69. 

15 C J. p 276 note 4. 

Papers of other party available 
Where appellant tendered its copy 
of stenographer’s minutes 'to re¬ 
spondent on serving case on appeal, 
respondent was not entitled to in¬ 
clude disbursement for stenogra¬ 
pher’s minutes in his bill of costs, 
that respondent procured minutes 
for use of Judge on motion for new 
trial being immaterial.—^Keystone 
Type Foundry v. City of New Tork, 
209 NT.S. 722. 213 App.Div. 86. 

9a Mass.—Smith v. New England 
Aircraft Co., 170 NBi. 885, 270 

Mass. 511, 69 A L H. 300. 

15 CJ. p 276 note 5. 

Partloular statutes cosiatraed * 

A statute providing that any Judge 
may order a transcript of all or any 
part of evidence or oral proceedings 
for his own use, and court report¬ 
er's fees for making that shall be 
taxed in same manner as other costs, 
excludes the taxation of fees for 
making a transcript ordered by any 
other person than the judge under 
doctrine of expressio unius est ex- 
clusio alteriua. Consequently, the 


expense incurred by defendants who 
were successful on appeal from judg¬ 
ment awarding peremptory writ of 
mandamus against them, for tran¬ 
script of court reporter's notes of 
the evidence and bill of exceptions, 
could not be taxed as costs against 
relator, since statute does not au¬ 
thorize taxation as costs of report¬ 
er’s fees for transcript of notes or¬ 
dered by any person other than the 
judge —State ex rel. Baumhoff v. 
Taxpayers League of St Louis Coun¬ 
ty. Mo.App., H6 SW2d 62. 

91. Cal —^Blair v. Brownstone Oil 

etc, Co.. 128 P. 1022, 20 Cal App. 

316. 

Mich—Thurston v Luce, 28 NW 

679, 61 Mich 486 
15 C J. p 276 note 6 
Steuogxapheir'a fees for report of ovl- 
deuoe 

(1) In Texas a statute required 
that stenographers or shorthand re¬ 
porters be appointed to take notes 
of all oral testimony and the objec¬ 
tions, rulings, and remarks there¬ 
on, and exceptions to rulings on ad¬ 
missibility of evidence, and it was 
required that on payment of the com¬ 
pensation provided by the statute the 
stenographer should furnish a tran¬ 
script in question and answer form. 
It was further provided that, on re¬ 
quest of the party appealing, a state¬ 
ment in narrative form should be 
prepared and the amount paid there¬ 
for should not be taxed as costs in 
the case Under these provisions the 
amount paid for a report of evidence 
in question and answer form was 
taxable as costs.—Irving v. Fort 
Worth State Bank, Tex.Com.App., 
276 S.W. 899, overruling' motion to 
recall mandate 256 S.W. 584, which 
affirmed Fort Worth State Bank v. 
Irving, CivApp, 241 SW 277—^Don¬ 
aldson V. Meyer, TexCivA.pp., 279 S. 
W. 826 

(2) On the other hand, no costs 
could be taxed for a statement in 
narrative form even though no re¬ 
port in question and answer form 
was filed—Wagner & Chisholm v 
Dunham, Tex.CivApp, 246 SW 1044 
—Schallert v. Boggs, Tex Civ App., 
210 SW 601, denying motion to re¬ 
call mandate 204 SW 1061. 

(3) However, where it appears that 
no transcript in question and answer 
form was filed in the office of the 
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clerk of court as required by the 
statute, the stenographer’s fee for 
preparing a statement in narrative 
form may he taxed against the los¬ 
ing party—^Fidelity Oil Co of New 
Jersey v Swinney, Tex.Civ.App., 260 
SW 1111, overruling motion to re¬ 
tax costs 264 S.W. 137. 

(4) On amendment of the statute 
to permit a substitution of the nar¬ 
rative form for the question and an¬ 
swer form the expense of the former 
may be taxed as costs—^Pullman Co. 

V. Hayes, 271 SW. 1108, 114 Tex. 
490, answering certified questions, 
CivApp., 257 SW. 686—^Boemer v. 
Cicero Smith Lumber Co, Tex Com 
App , 9 S W 2d 1106, granting motion 
298 S W 545, which reversed, Civ. 
App, 293 S W*. 632—Irving v Fort 
Worth State Bank, Tex.Com App., 276 
SW. 899, overruling motion 256 S. 

W. 684, which affirmed Fort Worth 
State Bank y Irving, CivApp, 241 
S W. 277—^Hanson v Ponder, Tex. 
Com App, 5 SW2d 767, granting 
motion 300 SW 86, which affirmed in 
part and reversed in part, Civ.App, 
293 S W. 219 and rehearing denied, 
Com App, 3 S W 2d 426—San Antonio 
Machine & Supply Co. v. Allen, Tex 
CivApp., 279 SW. 493, modified on 
other grounds, Com.App, 284 S.W. 
642—^Handals v. Green, Tex Civ App., 
273 S W 978—Pittman v. Fort Worth 
Warehouse & Storage Co„ Tex Civ. 
App, 263 SW, 686, granting motion 
268 SW. 1105. 

(6) The clerk of trial court should 
include in bill of costs in transcript 
stenographer’s fee for preparmg 
statement of facts in narrative form, 
when no question and answer state¬ 
ment was prepared, but appellant is 
entitled to tax, as costs of appeal 
stenographer’s fee for preparmg nar¬ 
rative statement of facts filed, even 
though such item was not embraced 
in the cost bill as shown by tran¬ 
script—^Randals v. Green, supra. 

(6) Where there is nothing in the 
record to show the incurrmg of the 
expense of a stenographic report of 
the evidence, the cost is not taxable 
—Schumann v Brownwood Mut Life 
Ins. Ass’n, Tex.Com App, 298 S.W. 
648—^Irving v. Fort Worth State 
Bank, Tex.Com.App, 276 S.W 899, 
overrubng motion 256 S W. 684, 
which affirmed Fort Worth State 
Bank v. Irving; CivApp., 241 S.W. 
277. 
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costs to either party, the appeal having been dis¬ 
missed on the ground that the order from which it 
was taken was nonappealable, and the question of 
the appealability of same order being in doubt.®* 

§ 366. Term and Trial Fees 

Term fees and trial fees may be allowed In cases 
provided for by statute. 

The allowance of term fees is provided for by 
some statutes, under some of which if appellee is 
granted a continuance he is required to pay the 
costs of the term-2^ Where a statute gives the ap¬ 
pellate court discretion to allow term fees, this dis¬ 
cretion cannot be overcome by any general rule not 
to allow them in certain cases.^5 Where a case is 
on the calendar for several terms exclusive of the 
term at which the appeal is argued, a term fee for 
each of such terms may be aUowed,^® but only one 
term fee can be charged for each calendar year 
that the cause is on the calendar exclusive of the 
term at which the appeal is argued^? and no term 
fee is allowable before the appeal is properly on 
the calendar.28 Where plaintiffs appeal but do not 
appear, defendant has been held entitled to the full 
term fee.^^ 


Trial fees. Where the statute authorizing a trial 
fee on appeal fixes the amount, no greater amount 
than that so fixed can be allowed.3<i 

§ 367, Other Items 

a. Money paid for bonds 

b. Miscellaneous 

a. Money Paid for Bonds 

In general, money paid as premiums for appeal or 
stay bonds rs taxable as costs only when and In the 
amount provided by statute or rule of court. 

Although there is some authority to the con¬ 
trary,®^ the general rule is that money paid to a 
surety company for becommg surety on an appeal 
or stay bond is not taxable as costs, in the absence 
of some statutory provision or rule of court spe¬ 
cifically authorizing it,®® particularly where the 
bond was not ordered by the court®® In a number 
of jurisdictions existing statutes or rules of court 
are held to confer the right to tax costs of this na¬ 
ture,®^ and the constitutionality of these statutes 
has been upheld.®® However, to authonze the al¬ 
lowance of such costs the sum paid must be reason- 


23l N T.—Porter v. Jones. 7 How Pr , 
192. I 

24. Ill—Shipley ▼. Spencer, 40 lU 
105. 

15 C.J. P 277 notes 34, 85. 

25. Mich.—Voiffht Brewery Co v. 
Hosmer. 66 N.W. 217, 108 Mich. 
356. 

26. N.T—Poster ▼. N. W. Halsey & 
Co, 188 N.T.S. 499, 197 AppDiv. 
121 . 

Appeal to oounty court 
Code CxvProc. 5 3251 subd 3, re- 
latlner to costs. whi<0i provides that 
ten dollars shall be allowed **for 
each term of ... a county 
court, not exceeding: five, at which 
the cause is necessarily on the calen¬ 
dar,** does not apply to a cause in 
the county court on appeal from a 
justice of the peace, where a new 
trial 18 not deiknanded In the appel¬ 
late court. In SUCH case costs are 
regulated by S 3067, which provides 
« that on such appeals there shall be 
awarded *‘to the appellant, upon re¬ 
versal, thirty dollars*'—Horning v. 
Smith County Ct., 11 N.T.S. 790, 19 
NT.Civ.Proc 142. 

27. N.T—^Degener v. Underwood, 30 
N.T.S. 899, 81 Abb.NCas. 479. 

16 C.J. p 277 note 31 [a] (1) 

2& N.T. — Reformed Protestant 
Dutch Church v. Brown, 24 How 
Pr. 89. 

26u Vt,-rNorth Bank T. Wood, 11 
Vt. 194. 


30. NT.—Sha^-er v. Bldred, 38 N.T 
S. 158, 86 Hun 51. 

31. US—Jones v. Edward B Smith 
Co. C C.Pa., 188 P 990. 

15 C J. p 278 note 41. 

Where supersedeas bond necessary 
An Item which represented the 
cost of premiums for a supersedeas 
bond was properly taxed against 
plaintiff as an expense of the appeal 
after defendant had prevailed, as 
against the contention that it was 
not a necessary item of cost of the 
appeal, since the premiums were a 
reasonable, necessary expense of the 
appeal, m that the erroneous judg^ 
ment obtained by plaintiff made it 
necessary for defendants to obtain a 
supersedeas or run a risk of having 
a judgment collected by plaintiff.— 
Land Oberoesterreich v. Gude, CCA. 
N.T, 98 P.2d 292. 

32. U S.—^Parkerson v. Borst, La., 
266 F 827, 168 aC.A 173 

Cal.—Christenson v. Cudahy Packing 
Co, 267 P. 906, 84 Cal App. 237. 
N.T—Regan v. Dillon, 212 N.T.S. 
876, 126 Misc 37. 

16 C.J. p 278 note 42. 

In PsxuLsylvaaia, the party losing 
final decision is not entitled to 
amount expended for bond premium. 
—^In re De Turck's Estate, 28 Pa. 
Dist 821, 11 Berk8.Co.L.J. 116, 67 
Pittsb.LegJ. 679. 

38. N.T—N. R, S. Realty Corpora¬ 
tion v. Bernard S. Forman, Inc., 226 
N.T.S.. 52, 222 App.Div. 680. 
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34w Ind—Jose v. Hunter, 124 NB 
65, 68 Ind App 298 
Mich—^Liquidating Holding Corpora¬ 
tion V Mortgage & Contract Co, 
244 NW. 897, 260 Mich. 395 
Nev—^Richards v Vermilyea, 180 F. 
121, 42 Nev. 294, denying rehearing 
176 P 188, 42 Nev. 294. 

N.T —^Lewitus v Brown & Seccomb. 

241 NTS 79, 186 Misc. 305 
Or—Haberly v. Farmers' Mut. Fire 
Relief Ass’n, 294 P. 694. 185 Or, 
82, denying rehearing 293 P. 690, 
136 Or 32—Osbum v. De Force, 
268 P. 828» 122 Or. 360—Gray v. 
Hammond Lumber Co., 234 P 261. 
113 Or 670—^Bell v Hanover Fire 
Ins. Co., 216 P 171, 107 Or. 513— 
Fischer v. Bayer, 2ll P. 162, 108 
Or. 811. 

16 C.J p 278 note 43. 

Bond to release gfagnishment 
I Where plaintiff had judgment. In¬ 
cluding costs, in circuit court, de¬ 
fendant prevailing on appeal was 
entitled to tax costs of garnishment 
bond only from time of Judgrment in 
circuit court and then only to extent 
that bond exceeded double amount of 
judgment—Shapiro v. Pryac Mfg. 
Co., 251 NW. 836, 265 Mich. 79- 
BTiunber of bonds 

Taxation of costs for two appeal 
bonds IS improper where only one 
appeal bond was necessary.—^Hacken- 
jos V Kemper Chevrolet Co., 258 N.. 
W. 433, 193 Minn. 37, affirming 867 
N.W. 518. 

36. N.D.—^Investors' . Syndicate v- 
Pugh, 148 N.W. 919, 85 NJ>. 49<L 
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able,and under some statutes cannot exceed a 
certain per cent of the amount of the penalty or 
liability no matter how much was paid or was nec¬ 
essary to be paid for the bond®*^ 

b. MiscellaneouB 

Included in the many Items for which costs are or 4 
are not recoverable under particular statutes and rules 
of court are appearance fees, docket fees, clerk’s fees, 
expenses connected with notice of appeal, etc. 

Where the only relief granted an appellant is on 
appeal from the judgment based on the judgment 
roll alone, he is not entitled to costs for transcript 
on appeal from an order denying a motion for a 
new trial.®® 

Appearance fees cannot be allowed without stat- . 
utory authority,®® and, even where allowable, such j 
fees will not be allowed for appeals from several' 
orders where the question involved in each of such . 
appeals was fully presented in an appeal from an¬ 
other order.^0 

Docket fees. Where payment of docket fees -is 
required, see Appeal and Error § 498, the amount 
thereof is determined by the statute applicable in 
the particular case,^^ and the amount so paid may 
be recovered by the party prevailing on the ap- 
peal,‘*2 

Clerk*s fees for designated services are frequent¬ 
ly allowed as costs under the statutes or rules of 
court, such as services for filing papers,^® furnish¬ 
ing copies of documents, pleadings, or exhibits,^^ 
or issuing citations and writs of errors and certi¬ 
fying the transcript.^® Where the appellate court 
has jurisdiction to exercise its discretion and make 
an order as to costs on appeal, in a case where a 


relatively small change is made in the judgment by 
its order of modification it has been regarded as 
equitable that appellant have costs only for clerk’s 
fees.^® 

The cost of a certified copy of an opinion of the 
appellate court, when required, may be recovered 
by the successful party.^7 

Expense of storing attached property is not tax¬ 
able as costs when not within the terms of the stat¬ 
ute governing costs on appeal.^® 

Cost of a copy of a deposition is not chargeable 
as an item of costs on appeal in the absence of stat¬ 
utory authority.^® 

Costs incurred in the lower court after the entry 
of the appealj which costs are properly a part of the 
appellate proceedings, are, in some junsdictions, 
taxable as costs.®® 

Notice of appeaL Expenses for serving notice of 
appeal by a private person cannot be allowed the 
appellant, as such costs are allowed only to offi¬ 
cers.®^ The expense of unnecessary notice of ap¬ 
peal should be taxed to the appellant.®® 

Express charges. Express charges paid for trans¬ 
mitting the record on appeal to the supreme court 
cannot be taxed as costs.®® 

‘ Fee for remittance of the record from the ap¬ 
pellate court is taxable when such remittance is nec¬ 
essary for the enforcement of payment of judg¬ 
ment and costs.®^ 

Maps. Under statutes and rules of court of some 
jurisdictions the necessary expense of blue prints of 
maps attached to copies of a transcript,®® or form¬ 
ing part of a proposed case,®® may be taxed on ap¬ 
peal. 


as, Nev—^Pagre v, Walser, 223 P 
1079, 47 Nev. 386. 

15 C.J. p 278 note 45. 

37- N D.—^Investors’ Syndicate v. 
Pugh, 142 N.W. 919. 26 N.D 490 

38. Nev—^Ramelli v. Sorgi, 161 P. 
717. 40 Nev. 281. 

39 . Mont—State v Second Judicial 
Dist, Ct, 63 P 402, 26 Mont 1. 

40b Md —Scarborough v Scarbor¬ 
ough, 183 A: 568. 170 Md 222 

41. Colo—^Bullington v. Root, 78 P. 
2d 628. 102 Colo. 268. 

48. Pla'—King v. Weis-Patterson 
liumber Co, 172 So 693, 127 Fla 
109—^Bay View Estates Corporation 
V. Southerland, 170 So. 732, 126 
FLa. 289, retazing costs 154 So 894, 
114 Fla. 635. 

. Md—Maloy v. McLean, 117 A. 747. 
140 Md. SOS.- 


43. N T —Greenberg v. Hurlburt 
Motor Truck Co, 172 NT.S. 469. 

16 C J, p 278 note 66 

44. Ky —^Boyd v. Adams, 8 Ky Op. 
647 

16 C J. p 278 note 66. 

45. U S.—Berthold v. Burton, C.C. 
NT, 169 F 496 

16 C J. p 278 note 57. 

46. Nev.—^Agricultu*ral Ins Co. of 
Watertown, N T. v Biltz, 68 P2d 
668 , 67 Nev. 389, modifying 64 P 2d 
1042, 57 Nev 370 and Westchester 
Fire Ins Co of New York v. Biltz, 
64 P 2d 1048, 67 Nev 388. 

47 - Md—^Maloy v. McLean, 117 A. 
747, 140 Md. 806. 

48. Cal —Arrow Garage Co v. Kiku- 
gawa, 231 P. 671, 69 Cal.App. 509. 

49. Cal—^Moss V Underwriters’ Re¬ 
port, 83 P.2d 503 

Fla—^Henderson v. Morton, 162 So. 
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712, 114 Pla 4, denying retaxation 
of costs 147 So 466, 109 Fla 300. 
5a Fla—^McGounn v. UePuniak 
Springs, 42 So. 187, 62 FUu 666. 
51. Minn —Thwing v. McDonald, 
166 NW 780, 168 NW 820, 169 N. 
W. 664, 134 Minn 148 
16 C J p 2^78 note 62. 

58. Iowa—^Farmers’ L & T Co v 
Newton, 66 N.W 784, 97 Iowa 602 
16 C J. p 278 note 60. 

53. Or—West v McDonald, 127 P. 
784. 128 P. 818, 64 Or. 203. 

15 C J p 279 note 63. 

54. Pa—^Bollmger v. Gallagher, 18 
Pa Co 488. 

55. Idaho —^Toung v Extension 

Ditch Co., 90 P. 772. 14 Idaho 
126. 

16 C J. p 279 note 66. 

56. NT.—Chism v. Smith, 130 N.T. 
S. 881. 
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Record in original proceedings in supreme court. 
There being no statute or rule of court requiring 
papers constituting the record in original proceed¬ 
ings in the supreme court to be printed or type¬ 
written, the expense for having any such papers 
printed cannot be taxed as costs under a rule of 
the supreme court providing that where the rule re¬ 
quires such printing the expense therefor may be 
charged as costs.®*^ 

Fee for service of guardian ad Utem may be 
taxed against plaintiff on an unsuccessful appeal,®* 
and the costs of appeal may be allowed a special 
guardian appointed in accounting proceeding on af¬ 
firmance of a decree removing a committee of an 
incompetent.®* 

Fees of expert witnesses are not recoverable in 
the appellate court unless authorized by statute.®* 

Traveling expenses incurred in appearing before 
the appellate court are not taxable as costs.®i 

Master^s compensation and stenographer’s fees, 
on reference of a charge of fraud in obtaining a de¬ 
cree, must, on confirmation of the master’s report 
that appellant’s charge of fraud was unfounded, be 
paid by appellee who may tax the amount in his 
bill of costs ®2 

Costs of intermediate appeal, A party cannot re¬ 
cover, as a part of his costs on final judgment in 
his favor, the costs paid out by him m an unsuc¬ 
cessful intermediate appeal.®* 

§ 368. Number of Bills of Costs Allowable 

Tho number of bills of costs allowable, whether one 
or several, where there are several appeals or several 
successful or unsuccessful parties entitled to, or charge¬ 
able with, costs depends on statutes, rules of courts, and 
the circumstances of the particular case. 

Costs arc granted to each successful appellant or 

57, Nev—state v. Sadler, 58 P. 284, 

59 P/ 546, 63 P. 128, 25 Nev. 131. \ 

83 Am S R. 573 

58. Neb.—^Ben B. Wood Realty Co. 

V Wood, 278 NW. 493, 182 Neb. 

817 

58. N.T—^In re Trmmpho, 294 N.Y. 

S. 466, 260 App.Div. 171. 

60. Fla.—Cruger v. City of Miami, 

164 So 864, 113 Fla. 795 

La—Smith v. Brown Paper Mill Ca. 

App., 152 So 700. 

61. Cal —Sime v Hunter, 202 P. 

967, 66 Cal.App. 157. 

15 C.J p 279 note 68. 

68. XT S.—^Amstein v. EMward B 
Marks Music Corporation, C C,A. 

N.T., 86 F 2d 716. 

63. US —Troxell v Delaware, Ii. & 

W. Co, D.aPa, 205 F 830. 


group of appellants filing a brief, but if more than 
one party joins in one brief only one bill of costs is 
granted therefor.®^ Where separate appeals are 
taken from several orders when all might have been 
embraced in one appeal, appellant, if successful, will 
be entitled to costs of only one appeal,®® and ap¬ 
pellant is entitled to but one bill of costs where on 
appeal from two orders appellant is sustained as to 
one, whereby consideration of the other becomes 
unnecessary.®® Where several creditors severally 
appeal from a judgment rendered against them, and 
succeed, there are not necessarily as many prevail¬ 
ing parties as there are individual appellants, for 
the purpose of taxation of costs in the supreme 
court, but such of the appellants as are united in 
interest are to be deemed as constituting one pre¬ 
vailing party, although they may have separate ap¬ 
peals.®*^ Only one bill of costs will be allowed 
where several actions between the same parties in¬ 
volving the same questions are presented together, 
with one record, brief, and argument, and one at¬ 
torney on each side,®* where two cases are practi¬ 
cally consolidated below and but a single judgment 
entered, which is affirmed on appeal,®* or where an 
appeal is taken from a judgment and also an order 
denying a new tnal,*^* where two remittiturs are 
handed down relating to the same judgment, 
where, on appeal from one of a series of orders so 
connected that the general term is authorized to re¬ 
verse the whole on the reversal of one, the court 
reverses all the orders of the series,'^* or where de¬ 
fendants jointly sued to recover a joint judgment 
from which an appeal is taken and the judgment is 
affirmed, although defendant appeared by different 
attorneys after the appeal was taken.*^* So although 
because of the action of some of the defendants in 
denying plaintiffs claim it was necessary for him to 
take an appeal, but one bill of cost$ should be al¬ 
lowed, to be divided between plaintiff who succeed- 

68. Minn—^Behrens v. Kruse, 166 
NW 1066, 166 NW. 1, 132 Minn. 

69. 

69. N.T —Thompson v. New York 
Cent, etc, R Co, 46 N.Y. 694. 

15 C.J p 279 note 76. 

70. N.Y.—Syms v New York, 11 N- 
K 369, 105 NY 158 

16 C J. p 279 note 77. 

71. N.T.—Brocia v F Romeo & Co., 
150 NB. 630, 241 N.T 605 Deny¬ 
ing motion 148 N.B 331, 240 N.Y. 
288, modifying 206 N.Y.S. 887, 210 
App Div 848. 

72. N.T.—Stanton v. King, 76 NT. 
585. 

73. N.T.—Wilbur v. Wiltsey, 13 
How.Pr 506. 

15 aJ. p 279 note 79. 


64. N.T.—^American Surety Co. of 
New York v Wells Water Dist, 1 
NYS2d 614, 263 App.Div 19, 264 
App Div 717, affirmed American 
Surety Co of New York v Wells 
Water Dist Town of Wells, 19 N. 
B 2d 926, motion denied 20 N B.2d 
1023 

Gases tried as one must be treated, 
respecting costs, as one.—Wisconsin 
Creameries v. Sheboygan Dairy 
Products Co., 243 N.W. 498, 208 Wis. 
444 

65. Wis.—^Harrison Mach. Works v. 
Hosig. 41 NW 70, 78 WiS. 184 

66. Wis.—^Bllis V. Barron County, 
87 N.W. 662, 111 Wis. 576. 

87. Wis.—^Harrigan v. Gilchnst, 99 
NW. 909, 121 Wis 127. 
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ed on appeal and one of the defendants who also 
succeeded on appeal.Where separate suits be¬ 
tween the same parties are tried as one suit, the ap¬ 
parent intent being to limit the expense to one bill 
of costs and to present^ with permission of the 
court, the whole subject in a single record, the suc¬ 
cessful appellant is entitled to only one docket fee 
Where the judgment or decree is affirmed with costs 
to respondents, but the appellate court does not di¬ 
rect costs to each respondent, the several respond¬ 
ents may tax but a single bill of costs jointly.76 
Where several appellants merely give notice of ap¬ 
peal from an order but do not appear, respondent, 
on having the appeal dismissed, is entitled to only 
one bill of costs, including one statutory attome 3 r’s 
fee,'^7 and, where several appeals are based on a 
single notice, costs should be taxed as on a single 
appeal.^* 

In equity, where there are several respondents, 
united in interest, an affirmance of a judgment on 
appeal “with costs” means only one bill of costs 
On separate appeals from separate judgments dis¬ 
missing claims for negligence against the state, 
each claim arising out of the same accident, only 
one bill of costs is allowable to the state.®® 

Where the statutes or rules of court so provide, 
separate costs are taxed for several appellees who 
appear separately and file separate briefs,®^ and in 
New York, where appeals are taken to the court of 
appeals from an order denying a motion to dismiss 
an appeal to the appellate division, and from an or¬ 
der reversing the order of special term, and there 
are two records and the orders are affirmed, it is 
proper to award costs for each appeal;®® and, 
where appeals are taken from a judgment, from an 
independent order made after judgm'ent denying a 
motion to vacate it, and from an independent order 
striking out a part of the answer, respondent, if 
successful, is entitled to the costs oi three appeals.®® 


Likewise, where two defendants appealed unsuc¬ 
cessfully and there was a trial of two separate is¬ 
sues, the successful party is entitled to tax a sepa¬ 
rate bill of costs against each appellant, although 
the two issues were determined in the same way.®^ 
Where defendants* cases are separately tried, and 
testimony in one case could not be made the basis 
of a bill of exceptions in the others, defendants are 
separately entitled to costs incurred on appeal ®5 

Half costs. Where the wife of a partner is 
joined with him in receivership proceedings and is 
successful on appeal by both of them, one half the 
costs will be allowed her where there was but one 
record and one set of briefs for both parties.®® 

No costs on appeal will be allowed where two 
appeals are taken, one of which is unnecessary, al¬ 
though the cause is reversed on one of the ap- • 
peals 8*7 

§ 369. Extra Allowance 

An extra allowance of costa may be made where the 
statutes so provide. 

Where the statutes so provide, an extra allow¬ 
ance of costs may be made in cases of difficulty and 
importance,®® or in the case of appeals from the 
surrogate's court,®® or of appeals in which public 
officers are parties.®® In the absence of statute ex¬ 
tra allowances may be refused.®^ 

§ 370. Increased or Reduced Costs 

Increased costs are provided for under some statutes. 
Thus double costs may be allowed on frivolous appeals 
or exceptions. A reduction of costs may be ordered for 
improper preparation of papers. 

In the absence of statute specifically authorizing 
it, a party is not entitled to increased costs on ap¬ 
peal ,®® but by express statutory provision, in some 
jurisdictions, double costs are awarded to plaintiff 


74. N.TJ—Wendell v. Binnmger. 117 
NTS. 616. 182 App.Div 785. 

75. TT S —Steffens v. Steiner, N.T, 
232 F. 862, 147 CC.A. 56. 

76. NT—In re Betz* yVill, 273 N, 
T.S 730, 152 Misc. 426. 

77. Wash—re Seattle, 82 P. 740, 
40 Wash. 450. 

TflL Wis—State v. Oconomowoc, 80 
N.W. 942. 104 Wis €22. 

79. NT.—^In re Hempstead Pine’s 
Stream, etc. Stream, 114 N.T.S 
681. 129 App.Div. 929, amrznmg: 114 
NT.S. 681, 62 Misc. 61. 

aOb N.T.—Brand v. State, 294 N.T.S. 
216, 250 App.Div. 810. 

81« IT.S.—Auffusta Trust Co. t. Fed¬ 


eral Trust Co, Hass, 158 F. 
157, 82 CC.A 809. 

82. N T.—^Farmers*' Ij & T Co v 
Bankers, etc, Tel. Co, 16 NF 539, 
109 NT 342, 14 NTCivProc. 187, 
28 N.TWkly.Di^ 676, afflrminsr 47 
Hun 315, 14 NT St 269, 28 NT. 
Wkly Dig 183 

83. NT—^Brassingrton v. Rohrs, 22 
N.T S 1053, 8 Misc 262 

84. NT.—Matter of Saunders, 149 
N.T S 461, 86 Misc 582. 

15 C J p 280 note 81. 

85. Nev.—^Richmond Machinery Co. 
V Bennett 232 P. 1082, 48 Nev. 
286. 

86 . Mich*—Comstock v. Horton, 209 
N.W. 179, 285 Mich. 882. 


87. Conn.—^Harris v. Ansonia* 47 A. 
672, 73 Conn 359. 

88 . N.T —Stevens v. Boston Cent 
Nat Bank, 58 N.T.S. 193, 24 Misc. 
344 

89w NT—^Dupuy v Wurts, 1 Hun 
119, 47 How.Pr. 226. 

15 C J p 278 note 60. 

sa NT—Burkle v. Luce, 1 N.T. 
239, 3 How.Pr. 286 

16 C J p 278 note 51. 

91. Wash —^Hallidle Mach. Co. v. 
Hayden-Ooeur d’Alene Irr. Co., 105 
P. 140, 56 Wash. 11. 

98. NT— Scherl v. Flam, 121 N.T.a 
522, 186 AppDiv. 753. 

16 CJ. p 280 note 89. 
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in error where a judgment is affirmed on writ of either party The proper method of doubling 
error.^3 Statutes of this character have no appli- costs is to tax the single costs and multiply them by 
cation to cases coming up by appeal.^^ two.^® 


The statutes of some jurisdictions also allow 
double costs on a frivolous appeal, qj- frivolous 
exceptions,^® and the question whether the excep¬ 
tions are frivolous is for the court on the bill of 
exceptions without other evidence or argument by 


Reduction of costs. Where the record on appeal 
contains depositions not in order as required by 
rule of court, or the record is typewritten in such 
a manner as to make it difficult to read, the costs 
will be reduced.®^ 


C. DAMAGES OR PENALTIES IN CERTAIN CASES 


§ 371. In General 

statutory provisions permit, In many Jurisdictions, 
an award of damages against an unsuccessful appellant; 
and under some statutes a successful appellant may re¬ 
cover damages as for erroneous judgment. 

A judgment or decree for damages against an 
unsuccessful appellant or plaintiff in error cannot 
be rendered in any case in the absence of statutory 
authority therefor but, where the statutes so pro¬ 
vide, damages may be awarded on affirmance of a 
judgment.® It is immaterial to the operation of the 
statute whether the judgment or decree appealed 
from was for or against the unsuccessful appel¬ 
lant® Where the statute does not specifically limit 
the power to award damages to designated classes 
of actions, damages may be awarded in any action 
, where the conditions on which the nght depends 


are present and, it has been held, the fact that 
damages have been awarded on a prior appeal in 
the same case does not prevent the allowance of 
damages on affirmance of the judgment on the sec¬ 
ond appeal,® the right to damages being the same 
on both appeals.® Nevertheless if the class of ac¬ 
tions in which damages may be awarded is desig¬ 
nated, no damages can be allowed in other classes 
of actions.*^ Also a strict compliance by the party 
claiming damages with the provisions of the statute 
on which the right is based is necessary,® and it is 
essential that the affirmance of the judgment be un¬ 
conditional.® A judgment corrected and affirmed 
being the same as if reversed and rendered, a pen¬ 
alty provided on affirmance of a judgment is not 
recoverable in such case,^® and where on appeal a 
remittitur is provided for the judgment is not af- 


93. N.J—^Paulison v. Halsey, 88 N. 
J.Law 488 

15 C J p 280 note 90. 

Partlonlar statutes oonstraed 

2 Comp.Stl910 p 2296 8 48, pro- 
vidmgr for double costs, does not ap¬ 
ply to a case commenced in the su¬ 
preme court in which plaintiff had a 
verdict and on plaintiff's appeal to 
the court of errors and appeals the 
judgment being* affirmed.—^Fidelity & 
Deposit Co. of Maryland v. Brocks 
Garasre, 104 A 132, 92 N J Law 239. 

94. Mass.—^Delaney v. Towns, 1 Al¬ 
len 407. 

17 C J. p 280 note 91. 
pS. Mass—Golba v. GajewskI, 17 N. 
D2d 169— A, Doykos & T. Pappas, 
Inc., V. Leventhal, 196 NH 348— 
Modist V. Ljmch, 177 NB. 861, 277 
Mass 135—^Dihdio v. Meshaka, 176 
NE 170, 275 Mass. 112—Niosi v. 
Leveroni, 174 NB 228, 274 Mass 
115—^Mantalbano v Goldman, 146 
N.E. 469, 250 Mass. 268—Lombardi 
V. Porte, 116 N.B. 899, 226 Mass. 
629. 

Wis—^Big Bay Realty Co v Rosen¬ 
berg, 248 NW 782, 212 Wis. 33— 
GentiUi V Brennan, 283 NW. 98, 
202 Wis 466—^Miller v Eoerth, 230 
N.W 86, 201 Wis. 863—State v. 
Plankins^on Arcade Co., 196 N.W. 
903, 182 Wis 20—State v McIn¬ 
tosh, 162 N.W 670, 166 Wis. 596. 

16 aJ. p 280 note 92. 


Appeals held not Alvolons 
Mass —Sears, Roebuck & Co. v. 
Hinde, 3 NB2d 234—^Riley's Case, 
179 N.E. 690, 278 Mass. 257. 

99. Mass—Buckley v. Hacking, 166 
N.E. 635, 268 Mass. 626—McKin v. 
Siegel, 162 NE 312, 256 Mass 269 
■—Sanger v. Milbury, 146 NE 46, 
260 Mass 680—Scott v. BevilacQua, 
116 NJS 563, 226 Mass. 564. 

16 C.J p 168 note 80, p 280 note 93. 

97- Mass.—^Blackington v. Johnson, 
126 Mass. 21. 

93. NJ.—Shields V. Lozear, 34 N.J 
Law 530—^Malrs v. Sparks, 4 N.J. 
Law 369. 

99. Ky.—^Muncey Coal Mming Co. v. 
Muncey, 268 SW. 293, 206 Ky. 638. 

1. Miss.—^Burgson & Co. v. Wil¬ 
liams, Smithwick & Co., 121 So. 
817, 165 Miss. 361. 

16 C J P 280 note 96. 

2m Miss.—Eagle Lumber A Supply 
Co. V. Robertson. 136 So 499, 161 
Miss. 17, correcting judgment 134 
So. 162—^Brandon v Interstate Life 
& Accident Co., 116 So. 739, 149 
Miss. 814. 

Appellant obtaining reversal can¬ 
not be taxed with statutory penalty, 
where appellate court rendered Judg¬ 
ment which trial court should have 
rendered.—>^tna Life Ins, Ca v. 
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Thomas, 146 So 134, 166 Miss. 68, 

overruling suggestion of error 144 

So 60, 166 Miss. 63. 

A Miss —^Eagle Lumber & Supply 
Co. v Robertson, 135 So. 499, 161 
Miss. 17, correcting judgment 134 
So 162. 

4. Miss —^Howie v. Bonds, 40 So 
227, 87 Miss. 698. 

16 C.J. p 280 note 98. 

6. Ky—Wermeling v. Wermellng, S 

S.W.2d 893, 224 Ky. 107. 

16 aJ. p 281 note 99. 

6 . Ky,— TS. S Fidelity, etc., Co. ▼. 
Citizens* Nat Bank, 145 SW. 750, 
147 Ky. 810, overruling motion to 
correct judgment 143 S.W. 997, 147 
Ky. 286. 

7. Ill.—Ladd V. Ladd, 99 NE. 916, 
256 IlL 188 

15 C.J. p 281 note 2. 

8- La.—^Florence v. Alston, 18 La. 
271. 

15 C J. p 281 note 3. 

9. Miss —Courtney Bros. v. John 
Deere Plow Co., 84 So. 690, 122 
Miss. 611, sustaining motion 84 
So. 186, 122 Miss. 232. 

16 C.J. p 281 note 4. 

lOu A^—New Tork Life Ina. Co. 
V. Reese, 79 So. 246, 201 Ala. 678 
—Ashley V. HUh 110 So. 597, 21 

I AlaApp. 608. 
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firmed within the meaning* of the statute allowing 
damages on affirmance.^^ Reversal of an order 
setting aside a judgment is not an affirmance with¬ 
in the statute.^^ 

In construing statutes relating to the imposition 
of penalties on unsuccessful appeals the court must 
look to the substance of the statutes rather than the 
form.i8 The statutes must be strictly construed 
against the claim of the successful party.^^ 

Where a writ of certiorari is allowed after con¬ 
sideration of a petition therefor, damages are not 
allowable on the ground that the review was sought 
for delay, since the court in allowing the writ con¬ 
sidered the case one proper for review.^s 

Damages awarded are in the nature of compen¬ 
sation to the successful appellee for expenses in- 
curred.i® 

In favor of appellMt or plaintiff in error. It 
may be provided by statute that when a judgment 
shall be reversed judgment may be rendered in fa¬ 
vor of appellant or plaintiff in error to recover of 
defendant the damages he has sustained by such 
erroneous judgment. In construing such a statute 


it has been held that the damages to be recovered 
are restricted to what was recovered from appel¬ 
lant or plaintiff in error by force of that judgment, 
and cannot be extended to costs which he would 
have been entitled to recover if such judgment had 
been originally correct>7 An earlier decision, how¬ 
ever, reached the opposite conclusion.^* 

§ 372. Frivolous Appeal 

a. In general 

b. When appeal considered frivolous 

c When appeal considered not frivolous 

d. Determination whether appeal fnvo- 
lous 

a. In General 

Under statutes or rules of court so providing, dam¬ 
ages are awarded where an appeal Is frivolous or is taken 
merely for delay, but this ground must clearly appear. 

In many jurisdictions statutes or rules of court 
have been enacted under which damages or a pen¬ 
alty are imposed upon a party appealing or suing 
out a writ of error in case such appeal or writ of 
error is fnvolous or sued out for the purpose of de¬ 
lay.^* Courts are not mamtained for the purpose 


11 .’ Ala.—^Louisville & K. R. Co. v. 
Parker. 13S So 231, 228 Ala. 626 
certiorari eranted 62 S.Ct. 496. 286 

U. S. 636, 76 LBd. 1276, certiorari 
dismissed 68 S.Ct. 94, 287 XJ.S 
669, 77 L.Ed. 601—U. S Fidelity & 
Guaranty Co. v. Millontm, 89 Sa 
782, 206 Ala. 147, 29 A,L.R. 620— 
Montgromery Ligrht & Water Power 
Co. V. Thombs, 87 So. 205, 204 Ala. 
678. 

16 C.J. p 281 note 4 [a]. 

in. Iowa.—^Palumbo v. W. D. Jen¬ 
kins Lumber Co., 175 N.W. 770, 188 
Iowa 133. 

affect of reversal of order 

An application made In g'ood faith 
by defendant to set aside a judgment 
acrainst him, althougrh erroneously 
granted by the trial court, does not, 
after the reversal of the trial court’s 
order, subject defendant to any other 
penalty than the payment of Interest 
on the Judgment—^Palumbo v. W. D. 
Jenkins Lumber Co., supra. 

13. Miss —^Hawkins Hardware Co. 

V. Crews, 169 So. 767, 176 Miss. 
434. 

14. Miss—Canal Bank & Trust Co. 
V Brewer. 114 So. 127, 147 Miss 
885, overruling motion 113 So. 652. 
147 Miss. 886. 

15. Ill—^Watson v. Lee Loader & 
Body Co, 134 NE. 719, 802 Ill. 276, 
affirming 221 Ill App. 57. 

16. Miss.—Canal Bank & Trust Co 
V. Brewer, 114 So. 127, 147 Miss 
885, overruling motion 113 So. 552. 
147 Miss. 885. 


17. Conn—^Richards v. Comstock, 1 
Conn. 150. 

18. Conn.—Eno v. Frisbie, 6 Day 
122 . 

19. U.S —Sawyer v. Eaton, CCA 
Me, 293 F. 898—^The Addison E 
Bullard, CCAN.Y., 287 F 674— 
Southern Ry Co. v. Cooper, Tenn., 
245 F. 867, 168 CCA 197 

Ana —^Arizona Cotton Ginning & 
Mfg. Co V. Sims, 240 P. 841, 29 
Ariz 198—^Moore v Blackstone, 180 
P. 626, 20 Anz. 328—^Atlas Copper 
Co. of Arizona v. Eyring, 173 P. 
947, 19 Ariz. 697. 

Cal.—Blackmore Inv. Co. v. Johnson, 
1 P.2d 978, 218 CaL 148—In re 
Strawn’s Estate, 262 P 307, 202 
Cal 764—Jones v. California 
Growers & Shippers, 190 P. 172, 
182 Cal. 777—Widney v. Southern 
Pac. Co., 7 P2d 1046, 120 Cal.App 
291—Union Oil Co. of California 
V. Conejo Oil Co, 267 P. 320, 91 
CaL App. 652—^Btcheverry v. Hart¬ 
ford Accident & Indemnity Co, 266 
P. 649, 90 Cal App. 722—Allen v. 
Ellis, 260 P. 699, 79 Cal App 611— 
Beardsley’v. Johnson, 222 P 165, 64 
Cal.App. 607—^Dysert v. Weaver, 
189 P. 492, 46 Cal App. 676—Hall v 
Cline, 188 P. 295, 45 Cal App. 616 
—^Dillon V. Dillon, 187 P 27. 45 
Cal App. 191—Solomon v. Justices’ 
Court of Los Angeles Tp, Los 
Angeles County, 171 P. 817, 36 Cal 
App. 152—^Winkler v. Sierra Park 
Co., 171 P 806, 36 Cal App. 119 

Fla.—North v. Ringlmg, 182 So, 582, 
133 Fla. 117. * 
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Ga—^Flrst Joint Stock Land Bank of 
Montgomery v. Sasser, 196 S B. 
143, 186 Ga. 417—Quinn v O'Neal, 
199 SE 369, 58 GaApp. 628—Geer 
V. Underwood Typewriter Co, 165 
SE. 148, 45 GaApp. 390—Amer- 
son V. Equitable Life Assur. Soc. 
of U. S, 163 SE 778. 41 GaApp. 
565—^Director General of Railroads 
V. Beard, 108 S.E. 310, 27 GaApp 
865—^Wright v Wright, 104 SB. 
466, 25 Ga.App 721—Johnson v. 
Hams, 102 S.E. 133, 24 Ga.App 
689—Vaughn-Carlton Co. v. Stude- 
baker Corporation of America, 100 
S-B 453, 24 GaApp 242—Coleman 
V. Hutcheson Yeomans & Co., 94 
S E 94. 21 Ga.App. 100 
Idaho—Nelson v. McGoldnck Lum¬ 
ber Co, 165 P. 1125, 30 Idaho 451. 

Ill.—Croft V. Sawyer, App., 20 N.B. 
2d 609—Dobbins v. Sawyer, App, 
20 NB2d 609—Neville v Sawyer, 
App., 20 NE2d 608. See Lorenz v. 
Jensen, 209 Ill App. 484—Van 
Hamm v. For, 207 Ill App. 469— 
Western Type Foundry v. Can- 
ham, 207 IlLApp 199—^Lorenzo v. 
Hunter, 185 BLApp. 674. 

Ind—^Masks v. Bremmer, 116 NE. 
738, 186 Ind. 434. 

La.—^Daily States Pub Co v White, 
118 So 839, 9 La App 70—^Busko v. 
Mihalievlch. 3 La-App 446—^Kil- 
boume v. Life & Casualty Insur¬ 
ance Co., 2 Lia.App 276—Gitz v. 
Mason, 3 La.App 263—^Deane v. 
Woulfe, 1 La App. 15. 

Miss.—Crystal Springs Bank v* New 
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of enabling parties to annoy and harass others by 
numerous and groundless appeals, and the purpose 
of the statutes is to discourage such practice and 
the object of these statutes is to discourage frivo¬ 
lous appeals as well as to compensate to some ex¬ 


tent for the loss resulting from the delay ,2^ but to 
put the statutes into operation it must clearly ap¬ 
pear that the appeal was frivolous or taken merely 
for the purpose of delay,^2 and it is not enough that 
the appeal was ’W’lthout merit where it was not friv- 


Orleans Cattle Lioan Co, So 309, 
132 Miss 454 

Mo—JSoillot V. Income Guaranty Co., 
App. 124 SW2d 608. 

Nev.—^Padilla v. Mason, 296 P. 1083, 
53 Nev 226 

Pa.—Serfass v. Stevenson, 8 Pa. 
Super 519 

SP—-Filipi V. DouErherty, 191 N.W. 
947, 46 S.D 227. 

Tex,—^Patton v First Nat. Bank, Civ. 

App , 1 S W.2d 501. 

15 C J. p 281 note 9. 

Suits iB. eauity 

In equity receivership for insur¬ 
ance company, where reinsurance 
contract entered into by receiver and 
approved by court and insurance de¬ 
partment was approved by approx¬ 
imately ninety-flve per cent of poli¬ 
cyholders, and only twenty out of 
seventy thousand policyholders ap¬ 
pealed from order making the con¬ 
tract effective and there was no 
semblance of support for appellants* 
contentions, appeal was taken for 
delay, warranting assessment of two! 
hundred fifty dollars damages against 
appellants in addition to ordinary 
costs of api>eal.—^Ballou v, Davis, C 
C A Ill, 75 F 2d 138, certiorari denied 
65 SiCt 926, 2^ U.S. 766, 79 DBd. 
1708 

20. m.—Light V. Reed, 85 N.B. 282, 
234 Ill 626. 

21. Cal —^Huber v. Shedoudy, 181 P. 

63, 180 Cal 311. | 

22 . US —City of Tacoma, Wash v. 
Hoffman, CCAWash., 72 P.2d 721 
—^Maryland Casualty Co v Ger- 
laske, C C.A Tex, 68 F 2d 497. 

Ariz—Saratoga Cafd v. Lemon, 240 
P 1033, 29 Ariz. 285. 

Cal—Miller v. Oliver. 163 P. 367, 174 
Cal. 404—^Burr v. Floyd, 81 P 2d 
402, 137 Cal App. 692—San Fran¬ 
cisco Bank v National Radio Co., 
272 P. 331, 95 Cal.App. 113—First 
Nat. Bank v. Hamaker, 267 P. 464, 
83 Cal App. 670—Granger v. Raje, 
238 P. 720, 73 Cal App. 388—Offer- 
dahl V Brydges, 188 P. 612, 45 
CaLApp 654. 

Ga.—Williamson v. Calhoun. 197 S. 
B 760, 186 Ga. 227—^Roper v. 

White, 173 SB 115, 178 Ga. 293— 
Phillips V Blackwell, 144 SB. 319, 
166 Ga 737—^Morris v. Morns, 199 
S.E. 840, 68 Ga.App. 707—Veal v 
Jenkins, 197 S.B. 328, 58 Ga^App 
4—^Fidelity & Deposit Co of Mary¬ 
land V Mayor and Council of Mon¬ 
roe, 188 SB 460, 64 Ga.App 547 
—Coppedge V Aycock Mortgage & 
Bond Corporation, 188 SB. 811, 64 
Ga.App 487—Wofford Oil cb. of 
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Georgia v Story. 183 SB 840, 52 
Ga App. 496—Sapp v Sapp, 177 S 
H 265, 50 Ga.App 145—Wall's 

Odorless Cleaners v. Allen, 176 S 
E 93, 49 GaApp. 512—^Zurich Gen¬ 
eral Accident & Liability Ins. Co 
v Rousseau, 156 SB 308, 42 Ga 
App. 349—^La Boon v Wright St 
Locklm, 156 S.B. 770, 42 GaApp. 

• 276—^Williams v. Ideal Plumbing 
Co. 164 S.B. 212, 41 GaApp. 607 
—City of Bast Point v. Christian, 
153 SB. 784, 41 Ga.App 536—Cot¬ 
ton V Ramsey, 150 S.B. 569, 40 Ga. 
App 495—^Anttiony v. Weldon, 150 

5 E 481, 40 Ga.App 499—Hewitt v. 
Hinson. 148 S B 919, 40 GkuApp. 
149—Chap-Pell v, Beavers, 148 S. 
B 287, 39 Ga.App 688—^Drake v. 
Adair Realty & Loan Co., 143 SB 
603, 88 Ga App 240—^Lang v. South 
Georgia Inv. Co., 139 S.B 129, 37 
GaApp. 148—City Council of Au¬ 
gusta V Demore, 137 S.B 127, 
36 Ga.App 627—^Flanders v. Van¬ 
derbilt. 131 SB 114, 34 GaApp 
672—Guthne v Rowan, 131 S.B 
93, 34 Ga.App 671—Wynn v. Mad¬ 
dox, 129 SB. 13, 34 GaApp. 227— 
Jackson v Smith, 128 S.B. 691, 34 
Ga.App. 138—Barrett v. Georgia 
Nat Bank, 128 S.B 691, 84 Ga«A.pp 
129—^Askew v. Redwine Bros., 123 
SB 906, 82 GaApp. 540—Sims v. 
Graham, 123 S.B 732, 32 Ga.App. 
434—Majette v. Strickland, 118 S. 
B 477, 30 GaApp 624—^Huguley 

V. Talovitz, 117 S.B 667, 30 Ga. 
App 284—^Blackwell v. Persons, 
116 S.B* 554, 30 Ga.App. 52—SaJls- 
bury V. McNure, 116 S.B 666, 30 
Ga.App 81—^Friedlander Bros. v. 
Fuld St Hatch Knitting Co, 113 S. 
B 100, 28 GaApp. 743—Delpheon 
Co. V. Brankshaw, 104 S.B. 456, 26 
Qa.App. 672—^Payne v- Braswell, 
103 SB 688, 25 GaApp 380— 
Savannah Electric Co. v. Falcone, 
102 SB 551, 25 GaJ^pp. 108. 

Ill-Belding v Belding, 6 NB2d 
846, 288 111.APP 629—Metal v. 

Gamm, 262 IlLApp. 140—Geneva 
Organ Co v. Ambassador Theatres 
Corporation, 249 Ill App 390. 

Iowa—^Robertson v. Carlgren, 234 N, 

W. 824,' 211 Iowa 963—Wilkins v. I 
Keokuk Electric Co, 174 N.W. 231. 

La—^Macaluso v. Succession of 
Mannoni, 168 So. 296, 184 La 1062 
—^Brinson' v. Monroe Automobile 

6 Supply Co, 158 So 558, 180 La 

1064, 96 A.L.R 1206—Jung v 

Gwin, 147 So. 47, 176 La 962— 
D'Avrlcourt v. Seeger, 126 So. 786,. 
169 La 620—Simon v. McMeel, 119 
So. 35, 167 La. 243—^Harvey v 
Brest, 118 So 847, 164 La. 278— 

625 


Menard v. Klinger, 109 So. 898, 161 
La 713—^Illinois Pure Aluminum 
Co. V Blancand, 100 So 637. 156 
La 385—^Martel v. Lafayette Sugar 
Refining Co, 95 So. 706, 153 La. 
248—^Wolf V. Casamento, App., 185 
So. 637—^A M. & J. C. Dupont, Inc, 
V Boudreaux, App, 185 So 317— 
Cassiero V. Cuban Coffee Mills, 
App, 175 So. 491—Sawyer v. Lib¬ 
erty Industrial Life Ins. Co., App., 
171 So. 415, rehearing refused 172 
So. 24—^Kirsch v. Broas, App., 170 
So 554—General Finance Co of 
Louisiana v Warner, App., 169 So. 
112—Tulane Hardwood Lumber Co. 
v. Singer Lumber Co., App., 168 So, 
368, rehearing denied 169 So. 100 
—^Dunn V. Spiro, App, 168 So. 816 
—Sierra v. First Nat. Bank, App., 
152 So, 134—^Beco v T. Smith St 
Sons. App, 146 So. 175—^Metropoli¬ 
tan Life Ins. Co. v. Lewis, App., 
142 So 721—^Anderson v. Louisiana 
Oil Refining Corporation, 134 So. 
348, 16 La.App. 294—^Lewis v. 

Brunson, 122 So. 148, 11 La.App. 
22—^Hemler v Hawkins, 3 LaJ^pp. 
149 

Mo.—^Baldwin v. Importers Sk Ex¬ 
porters Ins Co. of New Tork, App., 
124 S.W.2d 549—Shields v. Ameri¬ 
can Car & Foundry Co., App., 293 
S.W. 77—Wade v. Meyer, App., 222 
S.W. 480. 

Nev.—^Hilton v. Hymers, 65 P2d 679, 
57 Nev 391—Page v. Walser, 187 
P 609. 43 Nev. 422. 

N.H.—Jacques v Manchester Coal Sk 
Ice Co„ 100 A. 47, 78 NH. 248. 

Or—^Tremblay v. Foulkes, 88 P.2d 
318—^Bast Side Mill & Lumber Co. 
V. Southeast Portland Lumber Co., 
64 P.2d 625, 155 Or. 367—Burg- 
dorfer v. Thielemann, 55 P.2d 1122, 
163 Or. 864, 104 AL.R. 1407—Lewis 
V. Continental Casualty Co., 295 P. 
460, 135 Or 170—State v. Elliott, 
283 P. 867, 113 Or. 632. 

Tex.—Wallace v. Renfroe, Civ App., 
124 S W 2d 466, error dismissed, 
judgment correct—^Floboots Corpo¬ 
ration V. Teas, Civ App., 110 SW. 
2d 180, error dismissed—^Ferguson 
V. Chapman, Civ.App., 94 S W.2d 
593, 600, citing Cozptui Jozls—^Har¬ 
lan V. First State Bank of Sterling 
City, Civ.App, 285 S.W. 694—^Le¬ 
vine V. Cullum Boren Co., Civ.App, 
253 S.W. 894—Guffey v. Farmers* 
& Merchants* State Bank, Civ.App, 
250 S.W, 301—Puntney v Moseley, 
Civ.App, 237 S.W. 1116, dismissed 
for want of Jurisdiction—South- 

I western Portland Cement Co. v. 

I Schwarts; CivJLpp., 212 S.W. 977. 
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olous and in the absence of such a showing* dam¬ 
ages will not be awarded because of a threat by the 
defeated party before judgment that he would de¬ 
feat the successful party by an appeal, and because 
appellant’s counsel by failing to place the case on 
the calendar of a term of the court delayed the de¬ 
termination for about two months.^^ So damages 
will not be awarded as for delay where the record 
does not show that any judgment has been rendered 
by the trial court,where by reason of failure to 
give bond the j*udgment is not superseded by the 
appeal,26 where the judgment is for an amount so 
small that the statutory percentage is a negligible 
sum,27 where, although the appeal was taken for 
delay, the award of damages would impose an ad¬ 
ditional burden upon one primarily liable to pay the 
decree who has not appealed,^* or where counsel 
for the appellee has filed no answer to the appeal ,2® 
nor will damages be imposed where plaintiff stands 
in the relation of trustee of school funds, since it 


would, to the extent of such damages, deprive the 
children of the district of the means of education.^O 

Where there is no answer to the appeal, damages 
for frivolous appeal cannot be allowed.®^ 

b. When Appeal Considered Frivolons 

(1) In general 

(2) Error of trivial character 

(3) Absence of grounds to anticipate re¬ 

versal 

(4) Where elementary or well-settled 

questions mvolved 

(1) In General 

An appeal Is considered frivolous when it Is wholly 
without merit and clearly taken for delay. 

An appeal is considered frivolous when it is en¬ 
tirely without merit and entered merely to delay the 
creditor m the collection of his debt;22 where it is 


Wa^—Greene v Union Pac. Staffes, 
46 P.2d 611, 182 Wash. 148. 

Wyo,—Wettlin v Jones, 236 P. 246, 
denying: rehearincr 284 P. 516, 82 
Wyo. 446 

15 C.J. p 282 note 11. 

as. Mont—State ex rel. Valley Cen¬ 
ter Dram Diet. v. Board of Com*rs 
of Big Horn County, 72 P.2d 461, 
106 Mont. 290. 

Or—^Brvast v. Sterling, 68 P.2d 187, 
166 Or. 482. 

24. SD.—Brewster v. Miller, 142 N. 
W. 467, 82 S.D. 187. 

25. Ga—Doaier y. Williams, 67 Qa 
600 

26. Ala —Alabama Power Co. v. HjI- 
yer, App., 67 So 720. 

27. Ill.—^Lorenzo v. Hunter, 186 Ill. 
App 574. 

2 & Ill.—Stepina v. Conklin Dumber 
Co., 184 IlLApp. 178. 

29. Ga—^Bales v. Dublin First Nat. 
Bank, 73 SB 1076, 10 aa.App. 708. 

16 C.J P 283 note 17. 

sa Mo.—Chiles V. Buckner School 
Dist, 86 SW. 880, 111 Mo App. 
62 

31. La.—^Benedict v. Greuid Lodge, 
K. P., App., 148 So. 280. 

32. US —^Roe V State of Kansas ex 
rel. Smith, 49 S.Ct. 160, 278 U.S. 
191, 73 LBd 269, dismissing error 
State ex rel. Smith v. Kemp, 261 
P. 666. 124 Kan. 716, 59 ALR 940 
—^Myers v. Velasctuez, C.CATex, 
16 F 2d 111—^Fem Gold Mining Co 
V. Murphy, C.C A.Alaska, 7 F.2d 
618 

Ariz.—^Mosher v. Young, 72 P 2d 682, 
50 Anz 389—^Morley v. Dula, 253 
P. 899, 81 Ariz 386. 

CaJL—^In re Morns’ Bstate, 264 P. 
762, 208 Cal 411—^Laplaue v. 


WaJsh, 214 P. 876, 191 Cal. 22-^ 
Myles V Russell, 213 P 491. 190 
Cal. 4—Stoddart v Golden. 178 P 
707, 179 Cal. 668. 3 ALR 1060— 
Lieman v. Golly, 174 P 83, 178 
CaL 653—^Levings v Pacific Elec¬ 
tric Ry. Co., 173 P 87, 173 Cal. 231 
—Foster v Branen, 172 P 382, 178 
Cal. 118—^Laughlin v Pacific Coast 
Motor Car Co, 169 P 996, 177 
Cal. 86—^Pringle v, Faasler, 168 P. 
114, 176 Cal 264—Ross v Ameri¬ 
can Security & Fidelity Co, 10 P. 
2d 1021, 123 CaLApp 175—^People 
V. Hawley, 6 P 2d 976, 119 Cal. 
App 548—Cornelius v Holland, 282 
P 639, 102 Cal App 136—Grant ,v 
Mam Oil Co. of California, 266 P 
564, 90 CaJApp 622—^Keown v.' 
Trudo, 284 P 910, 71 Cal App 166 
—Morton y. Kohler & Chase, 233 
P. 416, 70 CaLApp 468—Stevens v. 
Hines, 218 P. 67, 63 Cal.App 80— 
Van Zandt v Sweet, 204 P. 860, 66 
Cal App 164—^Verdier v. Stoll, 188 
P 826. 46 Cal App 568—Webber v. 
Herbert, 188 P 819, 46 Cal.App. 
83—^Findley v. Lindsay, 184 P. 883, 
43 Cal App. 168—City Street Im¬ 
provement Co. V Silvershield, 181 
P. 393, 40 Cal App. 697—^Flrst Nat. 
Bank v. Coplen, 179 P 708, 39 CaL 
App. 619—^Blythe v Lamberth, 179 
P. 533„ 39 Cal App 683—New Eng¬ 
land Equitable Ins Co v. Chicago 
Bonding & Surety Co, 172 P 1122, 
8$ Cal App 684—Union Mach Co. 
V. Chicago Bonding & Surety Co., 
172 P. 1113, 36 Cal App 686—Dun¬ 
can V. Tom Poste, Inc, 172 P, 168, 
36 Cal App. 370—Dunn v Barry, 
169 P. 910, 35 Cal App 325. 

Ga.—^Harbison v. J. A Little & Son, 

* 180 SB. 496, 61 Ga^Lpp 827—^Pel- 
ker V. Still, 168 SB 781, 41 GkL 
App 462—^Darby v Thompson, 148 
SB; 920, 40 Ga.App. 140—Reed Oil 
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Co V Harrison, 105 SB. 496, 26 
GaApp 37—^Hendricks v. Torrence, 
96 SB 309, 22 GaApp 96 
Ill—& E Holding Co V W A 
Davis Lumber Co, 229 Ill App. 
409—^Harris v Lipman, 212 IlLApp 
499 See Pfeiffer v, Hudson Mfg 
Co, 203 IIIAlPp 364 
Ind —^Anspach v. Berer, 162 N.B. 414, 
87 Ind.App. 672 

La—Ardoin v Great Southern Life 
Ins Co, 178 So 112, 186 La 683 
—^Bailey v Central Commission 
Co, App, 161 So 325—Wilkins v 
Universal Life Ins. Co, App., 169 
So 186—^Prosperity Sales Service 
V. G H W. Cleaners & Dyers, 
App., 147 So. 669—^Marshall v. 
Guiding Star Ben. Ass’n, 137 So 
860, 17 La App 710—S, G Dreyfus 
Co V Williams, 184 So. 732, 16 La 
App. 396—^Times-Picayune Pub. 
Co. V. Jacobs. 126 So 741, 13 La. 
App, 1—Whitney Central Trust & 
Savings Bank v. Reilly & Hoskms, 
120 So 510, 9 La App 361—^Remain 
V. Fisher, 120 So. 407, 10 La App. 
63—Quinette v Burk, 7 La App. 
786. 

Mich.—Galvin v Gregorian Bldg Co., 
266 NW. 384, 276 Mich 369—Lane 
V. Holmes, 197 N.W. 877, 226 Mich. 
208—^In re Marx’s Estate, 167 N. 
W 976, 201 Mich 604 
Mo.—^Enright v Hale Petroleum Co., 
250 SW 908—Johnson v American 
Surety Co of New York, 238 S.W. 
600, 292 Mo. 621—^Boillot v Income 
Guaranty Co , App, 124 S.W 2d 618 
■ —^Boillot V Income Guaranty Co., 
App, 124 S.W.2d 608. 

Nev—Wilson v. Goldnng, 72 P.2d 
1109 

Or.—^Loveland v Plant, 287 P. 219, 
182 Or. 619—^Felder v. S. A Fos¬ 
ter Lumber Co., 220 P. 1018, 109 
Or. 479. 
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clearly a spite appeal where no question of law 
was raised and the evidence was not conflicting,^4 
or amply supports the verdict where the brief 
shows the testimony to be in striking conflict and 
the portion relied on by appellant to be adverse 
where appellant failed to make any defense in the 
trial court,or admitted his indebtedness for the 
amount for which the judgment appealed from was 
rendered where appellant failed to prosecute his 
appeal and the record disclosed no grounds for the 
appeal,55 where the appeal is by a mere stakehold¬ 
er having no interest in the outcome of the cause 
where the brief and record as presented are such 
that the court cannot determine whether the tnal 
court erred where the judgment roll on which 
alone appeal was taken shows that appellant was 
deprived of no right by the judgment ;42 where ap¬ 
peal is taken from a judgment dismissing a suit to 
enjoin enforcement of a judgment in an action at 
law with full opportunity to defend therein ;43 
where the appeal was taken from an interlocutory 
order which is not appealable,or from a judg¬ 
ment by consent,^® or from a judgment on a written 
acknowledgment of mdebtedness by appellant him¬ 
self where the appeal is taken solely on a ground 


which the reviewing court cannot consider ,^*7 or 
where an appeal is taken notwithstanding judgment 
had been corrected in the respect complained of.^® 
So It will be considered frivolous where it appears 
that counsel for appellant urged the successful par¬ 
ty to take less than the amount of the judgment and 
stated that delay was all that he wanted and the 
fact that a defendant, after pleading, absented him¬ 
self from the trial, is a corroborative circumstance 
indicating that his appeal was frivolous.^® 

(2) Error of Trivial Character 

Where error complained of is harmless or trivial, 
damages will be allowed as for a frivolous appeal. 

Where the error is harmless,®^ or is of a trivial 
character, or such as might have been easily cor¬ 
rected without resort to an appellate court, damag¬ 
es will be allowed as for a frivolous appcal.55 

(3) Absence of Grounds to Anticipate Re¬ 

versal 

Where no ground exists to warrant belief that re¬ 
versal may be had, damages are allowable. 

Where there is an entire absence of any ground 
to anticipate a reversal, damages will be allowed.®® 


S.X).^EIvena ▼. Svens, 240 N.W. 335, 
59 S.B. 890—Coffey, Carr & Coffey 
V. Carlberff Co., 212 N.W 496, 61 
S.D. 117—^Pollard v. Bomeman, 301 
N.W, 625, 47 fi-B. 622. 36 A,L R 
954—^Bnckson v, Chicago, M 6b St 
P Ry. Co., 170 N.W. 144, 41 S.D 
248. 

Tex.—Georgia Casualty Co. v. Bar- 
nell, Civ.App., 248 SW 679, action 
dismissed. Com.App., 269 S.W. 918 
—Western Compress & Storage Co 

V. Whaley. Civ.App., 238 SW 1009 
—Lundy V. Little, Civ.App., 227 S. 

W. 638. 

W'yo.—Nelson v. Sunset Oil Co., 264 
P 127, 86 Wyo. 246. 

15 p 288 note 19, 

33. CaL—Hester v. OTDara^ 272 P. | 
1067, 206 CaL 8. 

34. Ga.—^Barwlck v. Slaughter, 73 S. 
H 701, 10 Ga.App. 544. 

36. Cal—Mason v. Mason, 218 P 39, 

190 CaL 489—Slappey ▼. Schiller, 
2 P2d 677, 116 Cal.App. 274—Al¬ 
len’s Collection Agency v Means, 
213 P. 66, 60 CalJ^pp. 464—Berry 
V. Cycle 6b Mfg. Co., 196 P. 

94, 61 Cal.App. 117—Bramiigan v. 
MiUer, 169 P 696, 86 CaLApp. 292. 

Qa.—^Yeomans v. Beasley, 137 S B. 
131, 36 GaApp. 467. 

16 C J. p 283 note 21. 

36l CaL—Sourisseau v. Moore, 281 
P. 1036, 101 CaLApp. 680. 

37. La.—Louisiana Abstract 6b Title 
Guarantee Co. v. Xeter Realty, 
Limited, 1(HL So. 402, 156 La. 1019 


—Rosenthal v. Parsons, App, 168 
So. 26—^Hardman v. Schilling, 138 
So. 189, 18 La App. 377—Armour 
& Co. V. Smithson, 138 So. 170, 18 
La App. 373—^Bevoe 6b Raynolds 
Co. V. Turpin, 138 So. 493, 16 La 
App. 43—^Lee Hardware Co v. Ben¬ 
son, 6 La App. 112—Southern Hard¬ 
wood & Woodstock Co V. Seven- 
Bleven Auto Co., 1 La.App. 316. 

15 C J. p 283 note 22. 

38. La —^True Tag Paint Co. v 
Wellman, 78 So 109, 142 La. 1038. 

Wyo —^Baker v. Spaugh, 29 P 2d 485, 
46 Wyo 499. 

16 C J. p 288 note 28. 

39. La—Stafford v. Cranor Lumber 
Co, 6 La.A., Orleans, 393. 

4a La,—^Evans v. Bistrlct Grand 
Lodge No. 21, G. tJ. O. O. F, App., 
161 So. 664. 

41. Ariz.—Alexander v Sonneman, 
243 P. 611, 30 Ariz. 26. 

42. CaL—Roberts v Buckingham, 
166 P. 1018, 172 Cal 468. 

43. U.S —^Wright v. Central Nat. 
Bank of Topeka, EAn, C.CAEan., 
87 F.2d 234, certiorari denied 60 
set. 409, 281 US. 765, 74 UBd 
1165. 

44. Pa.—^Richardson v. Richardson, 
44 A 446, 193 Pa. 279. 

15 O.J. p 283 note 26. 

4Bw Tex.—^ElUs V. National City 
Bank, 94 S.W. 43i7, 42 Tex.Civ. 
App., 33. 


4a Mo—Osborne r. Oliver, 23 Mo. 
App 667 

47. Ill.—Sheridan v. Peoria R. Co., 
89 N.B 798, 241 IlL 469. 

16 C J p 283 note 29. 

4a Tex.—^Blain v. Fai* Bank, etc., 
Co, 94 S.W. 1001, 43 Tex.Civ.ARj) 
359. 

49- Cal —^Koellmg v. Rutz, 41 P. 781, 
108 CaL 664. 

5a La—Goepper v. Luase, 30 La. 
Ann. 392 

6L Ga.—Williams r. Tennessee 

Chemical Co., 145 BJSi. 470, 38 Ga 
App. 681. 

52. La—Phillips v. Albrecht, App, 
179 So 629. 

15 C.J. p 283 note 83. 

Brrors held trivial 

Where case was first tried in dis¬ 
trict court and appealed by defend¬ 
ants to circuit court where like judg¬ 
ment was rendered against defend¬ 
ants who appealed to supreme court 
claiming that denials in plaintiff’s 
reply ‘ to defendants' counterclaim 
was Insufficient to raise an Issue, 
Judgments were affirmed and plain¬ 
tiff was awarded an additional ten 
per cent of asnount of judgment on 
ground that appeal was finvolous 
where case had been tried as though 
all pajilies were treating denials as 
sufficient to raise issue of fact.^ 
Harlow v. Chenoweth, 76 P2d 937, 
158 Or. 343. 

53. CaL—Rogers ▼. SebaSider, 179 
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(4) Wliere Elementary or Well-Settled 
Questions Involved 

Where questions raised on appeal are elementary 
or have previously been settled, damafjes will be al¬ 
lowed; but a previous decision alone does not always 
require such allowance. 

Damages will be awarded for a fnvolous appeal 
when the questions raised have been theretofore 
decided or are of an elementary character,es¬ 
pecially where the amount involved is small. 
However, damages should not be allowed on the 
ground that the questions raised had been previous¬ 
ly adjudicated, where the case in which the ques¬ 
tion was raised had never been officially reported 
and where appellant’s counsel had no knowledge of 
it,as where it is made only a short time before 
the decision appealed from.®*^ The mere fact that 
the questions raised on appeal are res judicata does 
not alone justify imposition of a penalty for a 
vexatious appeal.®® 

c. When Appeal Considered Not Frivolons 

(1) In general 

(2) Where questions involved debatable 
(1) In General 

No damages will be allowed where there Is error In 


the Judgment, where the Judgment Is modified, or appeal 
was i>ot taken for delay. 

Damages will not be allowed as for a frivolous 
appeal where there is palpable error in the judg¬ 
ment,®^ or where the suit was fully prosecuted and 
the appeal was not dismissed,®® where appeal by de¬ 
fendant, although unfounded, was due to ignorance 
of his rights and responsibilities and was not will¬ 
fully taken for delay,where the judgment is mod¬ 
ified, or where the purpose of the appeal is to 
suspend the judgment until final action on another 
judgment for the same debt, but technically not 
available as res judicata.®® The mere facts that the 
questions presented by an appeal were not difficult 
and that the appellate court believed that appellant’s 
counsel did not have confidence in some of the as¬ 
signments will not authorize an imposition of dam¬ 
ages for vexatious appeal.®^ So it has been held 
that, although a court of intermediate appellate ju¬ 
risdiction may be of the opinion that the conten¬ 
tions of the appellant are clearly without merit, yet 
statutory damages will not be awarded where it may 
be that, on a further appeal, a different judgment 
will be rendered by the supreme court;®® and where 
the trial court allowed defendant to file a premature 
bill of exceptions which had been dismissed on a 


F. 451. 205 Cal. 202—In re Kelley’s 
Estate, 186 P 1041, 182 Cal 81—L 
A. Paving Co v. Los Angeles 
Foundry Co, 186 P 693, 181 Cal 
686—^In re Toungblood, 18J. P. 67, 
180 Cal 307—^Lmdley v. Knowlton, 
189 P 798, 46 CalApp 663. 

Ga—^Felker v. Still, 133 SE 519, 35 
GaApp. 286. 

IjS. —Smith. V. Most Worshipful St 
John's Grand Lodge, F & A. M of 
Louisiana, 135 So. 675, 17 La.App 
686—Christensen v. Otis, 132 So 
160, 15 La App 420—Associated 

Motors V. Burk, 119 So 461, 10 La. 
App. 5. 

Mo.—^Boillot V. Income Guaranty Co, 
App, 120 SW2d 74. 

Tex.—^Rockwall County v McLendon, 
Civ App, 122 SW2d 228—^Arm¬ 
strong V, Hicks, Civ.App., 252 S. 
W. 236. 

Wyo.—Hitshew v. Bern, 261 P, 121, 
37 Wyo 329 

15 C J. p 288 note 34. 

54. Cal—^White v. Jacobs, 267 P. 
1087, 204 Cal 334—Luts v. Brown, 
189 P. 1072, 182 Cal 707—Huber v 
Shedoudy, 181 P. 63, 180 Cal 311 

Ga.—Drake v Ludden & Bates 
Southern Music House, 169 SE 
213, 46 Ga App. 746—^Bateman v 
Small & Tharpe, 100 SE. 678. 24 
Ga.App 244—^Miller v. Walker, 97 
S.E. 869, 23 GaApp 273 

Lia.—Schumert-Warfleld-Buja v. Buie, 
87 So. 726. 148 La, 726. 


Mich—^Detroit Trust Co v Agoz- 
zinio, 273 NW. 747, 280 Mich 402, 
Tex—Brady Mut Life Ins Ass'n v. 
Shank, Civ App, 67 SW2d 418— 
Barnes v Rushing, Civ.App., 6 S. 
W2d 777 

15 C J p 284 note 35 

66 . Mich—Singer Mfg Co v Ben¬ 
jamin, 26 NW 778, 59 Mich 692 

56i La—^Wills V Liberty Industrial 
Life Ins Co, App, 159 So. 141, 

15 C J p 284 note 37 

67. La —Griswold Lumber Co v 
Maryland Casualty Co., 121 So 370, 

10 La,App 308 

58. Mo—City Water Co. v. City of 
Sedalia, 231 SW 942, 288 Mo 411 
69. Tex.—Gooch v. Keith, Civ.App , 
126 SW.2d 628. 

15 C J p 285 note 38. 
eo. Ill —Jefson, for Use of Alber, v 
London Guarantee & Accident Co., 

11 N.B.2d 993, 293 Ill App 97 

81. La —Suthards v. Waggoner, App., 
157 So 564. 

60. Ala—Snellings v. Builders' Sup¬ 
ply Co., 166 So 868, 229 Ala 1, re¬ 
fusing rehearing 162 So. 459, 228 
Ala. 47. 

La—Albert Pick & Co. v. Stringer, 
129 So 731, 171 La 131—Pella- 
chino V Cryer, App, 160 So 167 
—^Davis V. District Grand Lodge 
No 21, G. U. O. O F, Jurisdiction 
of Louisian^C App., 151 So 249— 
Wilmer v. Most Worshipful St. 
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John's Grand Lodge, A F. & A. M 
for State of Louisiana, App., 142 
So 868—^American Furniture Co. v 
Bishop, 137 So. 751, 18 La App 268 
NY—Markert v. Femblatt, 238 NT 
S 204, 136 Misc 827. 

Tex—Omar Gasoline Co v. Mulligan, 
Civ.App., 33 S W 2d 668, affirmed 
Mulligan V Omar G^asoline Co, 
Com.App, 49 S W 2d 706, 

15 C J p 285 note 39 
OoBUMBLt Judgment 
Where court, modifying consent 
judgment, did not change amount 
thereof but merely corrected name of 
defendant by substituting true name 
in place of erroneous name, and de¬ 
fendant appealed from judgment, 
judgment was affirmed with ten per 
cent penalty—^Wiggam Milk Co. v. 
Johnson, Ind., 18 N E 2d 522 
KodilloatloiL M to attornejr’M fees 
,La—William D Seymour &■ Co. v. 
Castell, 107 So 143, 160 La 371. 
Where appellee prayed for oanead- 
ment to judgmbnt, he was not en¬ 
titled to damages for frivolous ap¬ 
peal—Smith V. Phillips, 143 So 47, 
176 La 198 

63. La —OHarry C. Meyers Co. v. 
Vasques, 9 Orleans App 286 

64u Tex—^Missouri, etc, R Co. v. 
Pitkin, Civ App., 158 S.W 1086. 

65. Ill.—^Brockway v McClun, 148 
Ill.App. 466, affirmed 90 N.E. 874. 
243 la 196. 
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former writ of error as exceptions pendente lite, it 
Tvas held that defendant, having sued out a second 
writ of error on such exceptions, cannot be amerced 
in damages on the ground that the writ was friv¬ 
olous.®® 

(2) Where Questions Involved Debatable 

In general, damages shouid not be allowed as for a 
frivolous appeal where the questions involved are de¬ 
batable, and the appeal Is taken In good faith on rea¬ 
sonable grounds for believing the Judgment to be In¬ 
correct. 

Where the questions involved are fairly debata¬ 
ble, or there is room for reasonable difference of 
opinion with regard thereto, or where appellant 
may have reason to doubt the correctness of the 
judgment and the appeal is taken in good faith, 


no damages will be allowed,®^ especially where the 
amount involved is large;®® and the earnestness 
and confidence with which an appeal has been brief¬ 
ed and argued may be sufficient to show that the 
appeal was not frivolous*®® However, it has been 
said that where appellant has been grossly negli¬ 
gent in the prosecution of his appeal and has caused 
considerable delay thereby, he should be mulcted in 
damages, even though there is some merit in his 
claim of error.*^® 

d. Determination Whether Appeal Frivolous 

In general the determination of the frivolity of an 
appeal ia for the court to which it la taken, and damages 
may be Impoaed only by a court authorized to do so by 
statute. 

Unless the statutes provide otherwise,*^! where 


aa Ga-—Cajnpbell y. Southern Fer¬ 
tilizer Co, 90 S.F. 982, 19 GfuApp. 
71. 

67. US —Curti V Pacific Mortgr 
Guaranty Co , C C A.Cal, 87 F.2d 
42 

Ark—Commercial Standard Ins. Co, 

V Waller, 80 S.W,2d 78, 190 Ark. 
686 

Ill—^Hubbard v. Settles, 236 Ill.App. 
227. 

Iowa.—^Russell v. Sioux City Gas & 
Flectric Co, 266 NW. 604, 218 
Iowa 427. 

La-—Fried v State Life Ins. Co. of 
Indianapolis, Ind. 164 So 684, 183 
La. 707—^LeClere v. Jacobs, 161 So 
630, 178 La, 389—^Pritchard v 

Southern Ins. Co of Nashville, 
Tenn., 146 So. 374, 176 La 187— 
Kemp V Wajghmgrton Fidelity Nat. 
Ins. Co., 134 So 102, 172 La 310 
—Wendlingr v. Pamin, 128 So 291, 
170 La, 604—Silberberg v. Kalil & 
MickaL 105 So. 620, 159 La. 660— 
Traylor v. Liberty Industrial Life 
Ins. Co., App, 186 So. 649—Tich- 
enor v. Weiss, App, 169 So, 92— 
Calhoun v Rayville Ice & Fuel 
Co, App., 161 So. 660—Succession 
of Ritter, App., 168 So 699—^Holli- 1 
maja v Southern Kraft Corporation, 
167 So 743—Gilbert v. Perkins, 
App, 157 So 801—Johnson v. Dis¬ 
trict Grand Lodge No. 21, Grand 
United Order of Odd Fellows of 
Louisiana, App, 149 So 145—Cos¬ 
grove V. Hartford Accident & In¬ 
demnity Co , App, 149 So 817— 
Maxwell v. Deano, App., 141 So 
420—^Barrow v Unity Industrial 
Life Ins Co, 139 Se. 77. 18 La. 
App ^46—^Anderson v Louisiana 
Oil Refining Corporation, 184 So. 
843, 16 La App. 294—^Higgins Mfg. 
Co V A S. Spiess Sales Co., 120 
So 496, 9 La App 403—Schmidt v. 
Ledbetter, 119 So. 673, 10 La.App 
387—Beaird v Ward, 7 La.App 
117 

Mo —Block V Holly, App,, 106 S.W.2d 
963—^itna Inv. Corporation v. 


Chandler Landscape & Floral Co., 
50 SW2d 196. 227 Mo App. 17— 
Doty V Western & Southern Life 
Ins Co, 16 SW2d 712, 223 Mo 
App. 360—Seithel v. St Louis 
Dairy Co, App, 16 S W 2d 687— 
Stuckenmeyer v, Creane, App, 291 
SW 146—^Harrington v. Comgan, 
App, 260 SW. 786. 

N M.—Rogers v. Garde. 264 P. 961, 33 
NW. 245. 

Or—^Haas v. Bates, 47 P2d 243, 160 
Or. 692—Cobb v. Spokane, P. & S 
Ry. Co, 44 P.2d 781, 160 Or 226— 
Fred Christensen, Inc., v. Hansen 
Const Co., 21 P.2d 195, 142 Or 549 
—Lovett V. Gill, 20 P.2d 1070, 142 
Or 634—McCulley v. Homestead 
Bakery, 18 P 2d 226. 141 Or. 460— 
Storla V Spokane, Portland & 
Seattle Transp. Co, 12 P2d 1009, 
140 Or. 866—White v. Fast Side 
Mill & Lumber Co., 164 P. 736, 84 
Or. 224. 

Tex.—^Double Seal Ring Co. v. Keith, 
Civ App., 107 SW.2d 428, error re¬ 
fused—^Ferguson v Chapman, Civ 
App., 94 SW2d 693, 600, error dis¬ 
missed citing Corxms ■faKls. 

Wash.—Garcia v. Moran, 77 P 2d 988, 
104 Wash. 328. 

Wyo.—Standard Oil Co of Indiana v 
Buchanan, 271 P 876, 89 Wyo 
372—^Innes v Hay, 208 P. 1091, 28 
Wyo, 274. 

16 C J p 286 note 44 
Prevloiuily nndetazmliied goMtioa 
La—Succession of Pavelka, 109 So 
408, 161 La. 728—Calhoun v. Star 
Ins. Co. of America, 105 So. 231, 
169 La. 77—Southern Coal Co. v 
Sundbery & Winkler, 104 So. 124, 
168 La. 836. followed in Engineer¬ 
ing Sales Co. v Sundbery & Wink¬ 
ler, 104 So 126, 168 La. 389. 

OonstraotioiL of statatM 

(1) Appeal from judgment for 
plaintiff in action under state secu¬ 
rities act held not so wanting in 
good faith as to warrant award of 
attorney's fees in appellate court, 
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such act not having been construed 
by highest courts—Associated Mfrs. 
Corporation of America v. De Jong, 
CCAIowa, 64 F.2d 64. 

(2) Where, in mandamus proceed¬ 
ing to compel county to pay a Judg¬ 
ment obtained against it in condem¬ 
nation proceeding, county appealed 
on ground that no recovery could be 
had under a correct construction of 
newly enacted statutes, it could not 
be said that county had no “reason¬ 
able ground" to believe judgment 
would not be reversed within stat¬ 
ute imposing ten per cent penalty 
for delay where appealing party has 
no reasonable ground to believe Judg^ 
ment would be reversed—^Rockwall 
County V. McLendon, Tex Civ App., 
122 S W 2d 228. 

Debatable question, not reviewable 
A statute providing for damages 
where an appeal is taken for delay 
does not apply to cases involving de¬ 
batable legal questions, the failure 
to obtain a review of which is solely 
due to some defect or omission in 
the record arising from a failure to 
observe a rule of practice—^Martin 
v Glenbrook Farms Corporation; 222 
P 1102, 110 Or. 87. 

68. Ill —Chicago Union Tract. Co. 
v. Mee, 186 IlLApp. 98. 

68. U S.—^Atlantic Coast Line R Co. 
V McKinley, CCA Fla, 84 F2d 
38. 

Cal—^Alvee v. Alves, 202 P 167, 64 
Cal.App. 563 

La—^Richie v. Natchitoches Oil Mill, 
App. 178 So 762 

70. Mo —State v. Brooke, 29 Mo. 
App. 286 

7L Zn Georgia 

(1> Under a statute providmg for 
allowance of damages for a frivolous 
appeal to an intermediate court and 
clothing the jury with power to de¬ 
termine whether or not the appeal la 
frivolous they must, in arriving at 
their determmauon, consider all the 
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damages are authorized in case of a frivolous ap¬ 
peal to a court of last resort, it is for the court to 
determine whether the appeal is frivolous, 
only the court or courts authorized by statute to 
impose damages have the power to do so.^s The 
court should be satisfied that fee appeal was friv¬ 
olous before allowing damages,for which pur¬ 
pose an examination of the record is necessary,76 
since the grounds for awarding damages must be 
manifested by the record itself and, where no 
bill of exceptions is filed so that the merits of the 
case can be determined, no allowance of damages 
will be made.77 The record must disclose some¬ 
thing more than lapse of tune and the annoyance 
incident to every appeal.78 

§ 373. Failure to Prosecute Appeal 

As a general rule damages as .for a frivolous appeal 
will be allowed where appellant falls to prosecute the 
appeal, especially where the appeal Is obviously without 
merit. 

While there are a few decisions to the contrary,79 
or which limit the rule,*® the weight of authority is 
that where appellant fails to prosecute the appeal 
the appellee may bring up the record, and on mo¬ 
tion he will be allowed damages as for a frivolous 
appeal,*1 provided the case is one in which the stat¬ 
ute allows damages.** The appeal will be regarded 


20 C.J.S. 

as frivolous and taken for delay where appellant 
makes no appearance,** and where, in addition to 
failure to prosecute, it is obviously without ment.*^ 
Abandonment of an appeal without filing any of the 
papers necessary for its perfection tends to show, 
but not conclusively, that the appeal was frivo¬ 
lous,** and damages will not be allowed where no 
bad faith is shown in the taking of an appeal which 
appellants, with reasonable diligence, dismissed be¬ 
fore appellee was obliged to take any steps in the 
appellate court,** but where appellees show they 
have sustained special damages the court will as¬ 
sess damages against appellant.*7 Abandonment of 
an appeal from an order terminating proceedings 
to procure a transcript does not authorize a penalty 
where the appeal was abandoned after a certified 
transcript was found and filed, and further prose¬ 
cution of the appeal would have been useless** 
Dismissal of an appeal for error in the manner of 
approval of the appeal bond does not warrant a pen¬ 
alty for want of prosecution.*® 

Failure of appellant to complete the record on 
appeal within the time provided by statute is prima 
facie evidence that the appeal was taken for de¬ 
lay.*® However, the mere fact that appellant filed 
his appeal bond and transcript on the last day al¬ 
lowed by law, and delayed the filing of his brief 
which did not cause a postponement of the action, 


evidence In the case.—Garrison v. 
Wilcoxson, 11 Ga. 164. 

(2) The Jiiiy should not award 
damages unless satisfied that the ap¬ 
peal was frivolous —^Hartridge v. 
McDaniel. 20 Ga. 398 
712. Mass,—Blackmgrton v. Johnson. 
126 Mass. tl. 

78- Ky.—In^rram r. Greenwade, 12 
Ky-Lk 942. 

74. Mich.—ateroy t. Bird, 8 Mich, 
816. 

15 C.J. p 286 note 5t). 

Jswmieth, of appellee’s hsief coiuddaired 
Appellate court is not inclined to 
consider seriously an assertion that 
an appeal is frivolous when the 
maker of the assertion has employed 
two hundred and ninety-nine padres 
m an endeavor to demonstrate that it 
is not meritorious—Gouts v. O'Neill, 
196 P. 109. 61 CaLApp. 162. 

75. Tex—Lundy v. LitUe, 227 S.W. 
538 

15 C.J. p 285 note 61. 

Oomplete traascxipt xeq,idxed 
Without a complete transcript, 
which may contain assignments of 
error and bills of exceptions, and a 
statement of facts, the court of ap¬ 
peals cannot assess damagres, under 
Vernon’s Sayles Civ.ShAnnot 1914 art 
1629, because of a frivolous appeal | 


taken for delay—Scott v. McClain, 
TexCiv.App, 246 S.W. 1118. 

Where evidence was not before re¬ 
viewing' court, it could not assume 
from record that appeal was frivo¬ 
lous.—^Murphy v. Lynch, 19 P2d 992, 
130 Cal.App 282. 

76. Tex—W, A. Leyhe Piano Co. v. 
American Multigraph Sales Co, 
Civ-App , 171 S W. 494. 

15 aj. p 286 note 52. 

77. Mo.—Brooks v. School Dist No, 
6 of Laclede County, App., 122 S. 
W.2d 12. 

7^ Wash —^Hallidie Mach Co v. 
Hayden-Coeur d'Alene Irr. Co, 106 
P. 140, 56 Wash 11. 

79. Or.—^Hawkins v. Jones, 28 P 
548, 21 Or. 602. 

80. Wis —^Loucheine v. Strouse, 60 
N W 595. 46 Wis. 487. 

15 O.J p 286 note 55. 

81. Ga—James v Sullivan, 100 S.E. 
654, 24 GaApp 297. 

La—^l^Qternational Shoe Co. v Hen¬ 
derson, App, 174 So 208. 

Or—^Billing V. Portland Stevedoring* 
Co., 240 P. 890, 116 Or. 186. 

Tex—Solomon v. Brown Shoe Co, 
CiV.App, 50 S.W.2d 907- -Barney v. 
Phillips, CivAjJp,, 258 S.W. 823. 

16 aJ. p 286 note 56. 
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lU—^Ladd V. Ladd, 99 N.E 916, 
256 IlL 188 

83- XJ S.—^Myers v. Velasquez, C.C. 

A Tex., 16 P.2d 111. 

La—Yeach v. Rowe, App, 169 So. 
475—^Planters' Bank & Trust Co v 
Guilbeau, App, 161 So 264—Carey 
Safe Co V. Davis, 128 So 602, 11 
La App. 206—Vleron v. Knapp. 118 
So. 769, 9 LaApp. 12—Southern 
Seating Co v. Community Burial 
Service, 8 La App. 100—Southern 
Athletic Club v. Foster, 1 LaApp 
810 

84. Ga—Gammage v. Bcnith, 48 S.B. 
59. 116 Ga 779. 

15 C.J. p 286 note 58. 

85. Fla —^In re Benedict’s Estate, 
168 So. 276, 117 Fla 472 

86 . Fla —^In re Benedict’s Estate, 
supra 

87. Fla^—^In re Benedict's Estate, 
supra 

88 . Cal.—^Edgar v. Cltraero, 283 P. 
125, 102 Cal.App. 548—Edgar v. 
Citraro. 288 P. 126, 102 Cal App. 
796 

89. Ill.—O'Dea V. Throm, 168 NE 
390, 832 XU. 89. 

9a Anz—^Navajo Realty Co v. ‘ 
County Nat Bank & Trust Co. ot 
Santa Barbara, 260 P. 886, 81 Anz. 
128. 
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did not show such a delay as to justify the belief 
that the appeal was taken merely for delay.si 

§ 374. Dismissal of Appeal 

The right to damages on dismissal of an appeal de¬ 
pends solely on the terms of the statutes of the par¬ 
ticular Jurisdictions, some of which expressly provide 
for such damages, while others have by construction been 
held to allow or disallow the award on dismissal. 

the express provisions of some statutes dam¬ 
ages may be awarded on the dismissal of appeal as 
well as on affirmance,^2 t)ut even under such stat¬ 
utes damages will not be allowed on the dismissal 
of an appeal from a void judgment.®® In some 
jurisdictions it has been held that damages may be 
awarded on the dismissal of an. appeal for want of 
prosecution under a statute providing for allowance 
of damages, when it shall appear that the appeal 
was taken for delay but it has been held that on 
dismissal for want of 'prosecution damages will not 
be allowed in the absence of some special showing 
that the appellee suffered injury.®® Under other 
statutes authorizing the award of damages on af¬ 
firmance of a judgment a right to damages on dis¬ 
missal of an appeal has been denied,®® Where an 
appeal is dismissed for want of junsdiction it has 
been held that damages are allowable under a stat¬ 
ute authonzmg the allowance of damages on dis¬ 
missal of an appeal,®and denied under a statute 
authorizing the award of damages where the judg¬ 
ment is confirmed®® or affirmed,®® but there is au- 
thonty for the allowance of damages on dismissal 


for want of jurisdiction just as on affirmance.^ So 
it has been held, under a statute authorizing the al¬ 
lowance of damages only where the judgment is 
confirmed, that damages will not be allow-ed when 
a dismissal is insisted on or has been claimed by 
appellee.® 

Dismissal of an appeal from an interlocutory de¬ 
cree has been held not to entitle appellee to dam¬ 
ages.® 

§ 375- Failure to File Brief, Assign Errors, 
Etc. 

Damages may be awarded as for a frivolous appeal 
on failure of appellant to file a brief or argument, as¬ 
sign errors, or prepare necessary papers, In the absence 
of excusing circumstances. 

Any one or more of the following acts of omis¬ 
sion on the part of the appellant, it has been held, 
wrill authorize an award of damages for a frivolous 
appeal: Failure to file a brief or argumentfail¬ 
ure to assign error;® failure to file bill of excep¬ 
tions;® or failure to take steps to prepare or to 
file a transcript,*^ a statement,® or a paper book.® 
It has been held that damages will be awarded not¬ 
withstanding appellant's statement that, having giv¬ 
en up the intention to prosecute the appeal, he had 
been ready and willing for several months to pay 
the judgment, where no notice of such intention was 
ever given to respondent.^® 

Where no appearance was made or brief filed, 


91. Tex—^Nichols v. Paine, 118 S.W. 

972, 52 TexCivApp, 87. 

90. U.S—Slaker v. O’Connor, Neb, 
49 S Ct. 168, 278 U.S 188, 78 L Ed 
268, dismissing appeal, CCA, 
•O’Connor y Slaker, 22 F2d 147— 
McCray v. Sapulpa Petroleum Co, 
CCA Okl., 81 F 2d 437. 

HI—^Dray v First Nat. Bank, 186 N. 
E 727, 303 Ill. 485—Horwich V. 
Davis, 126 NE. 100, 291 Ill 600— 
“W^st Disinfecting Co. v. Koppel- 
man, 216 IllApp 456. 

16 C J. p 286 note 60. 

In Arlioxia damages may be award- 
•ed on dismissal of an appeal for 
want of prosecution—^Navajo Realty 
Co V. County Nat Bank & Trust Co 
•of Santa Barbara, 250 P. 885, 31 
Anz. 128—Arizona Cotton Ginning & 
Mfg. Co V. Sims, 240 P. 341, 29 
Ariz. 198—Scott v. Cowan, 187 P 
5^7, 21 Anz. 245—School Dist No 3 
•of Greenlee County v. Hill, 176 P. 
78/ 19 Arlz 103—Head Hotel Co. v, 
Wilson. 178 P. 417. 19 Ariz 666— 
Mounce v. Garrett, 169 P 458, 19 
Anzw 804—WiUiams v. West Pub. Co , 
ljB4 P. 817, 18 Anz. 684—16 C J. 
p 286 note ,60 [a]. 

•98. IlL—^Fuller Watchman’s Elec- 


tncal Detector Co v. Louis, 60 Ill 
App. 428 

94. Cal —^Duncan v- Grady, 84 P 
112, 99 Cal. 562 

16 C.J. p 286 note 62. 

95. Wash— CsLdy v. Case, 88 P. 880, 
10 Wash 140. 

16 C J p 286 note 63. 

96. Tex.—^Borger Townsite Co v. 
Bernard, Civ App, 1 S W 2d 769, 
citing Corpus Jturis. 

Wyo.—Standard Oil Co. of Indiana 
V. Buchanan, 271 P. 876, 39 Wyo. 
372 

16 C.J. p 286 note 64. 

97. Ky.—^American Acc Co. v. 

Slaughter, 40 S.W. 676, 19 Ky.Li. 
418. 

98. Laj—^McLeod v. Simonton, 2 So. 
608, 89 La Ann 863—^Munday v. 
Lyons, 86 La Ann. 980—^Thonuus v. 
Guilbeau, 36 La Ann. 927. 

99. Neb—Gerneau v. Omaha Print- 
mg Co, 61 NW. 100, 42 Neb. 847. 

1. US—Wagner Electric Mfg Co 
V Lyndon, Mo, 48 S.Ct 689, 262 
US 226, 67 LBd. 961, dismissing 
appeal, C C A, 282 F 219, certiorari 
denied, 43 S.Ct 961, 261 U.S. 614, 
67 LEd. 827 


2 . La.—^Allen v. Amouil, 18 La. 487 

15 C J. p 286 note 68. 

3. IlL—McCarthy v. City of Chica¬ 
go, 197 Ill App 664. 

4. Cal—Botwin v. Wise, 189 P. 312, 
46 Cal App 465. 

La.—J C. Wolf, Inc., v, Klein Bros,, 
128 So 304. 13 La.App. 436. . 

Or—Dilling V. Portland Stevedoring 
Co., 240 P. 890, 116 Or. 186 

Tex.—^Tindel v. Brown & Cochran, 
Civ App, 16 S.W2d 331. 

16 C J p 286 note 69 

0. Tex.—^Tlndel v. Brown 8t Co¬ 

chran, supra. 

16 C J. p 287 note 70. 

6. Tex —Tindel v. Brown & Co¬ 

chran*. supra. 

16 C.J p 287 note 71. 

7. Tex—^Broocks v Guilmartm, Civ. 
App, 176 S.W. 794. 

16 C.J p 287 note 72. 

8. Tex—^Matthews v. Mitchell, Civ. 
App., 186 S.W, 256. 

9. Pa.—O’Donnell v. Broad, 27 A. 
306, 149 Pa 24. 

10. S D.—^Black Hills Trust, ete.. 
Bank v. L B Early Co., 128 N.Wi 
1126, 26 S.D. 617. 
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but it appears that appellant’s attorney has died, 
appellant will not be penalized.^^ 

§ 376. Collection of Money Judgment Super¬ 
seded 

Where the statutes so provide, a certain per cent of 
the ainount superseded is awarded as damages on af¬ 
firmance or dismissal of an appeal from a Judgment for 
the payment of money the collection of which has been 
superseded; but a supersedeas must have in fact issued 
and must be valid. 

Under the express provisions of some statutes a 
certain per cent damages on the amount superseded 
will be awarded on the affirmance or dismissal of 
an appeal from a judgment for the payment of 
money the collection of which has been supersed¬ 
ed,eyen though the affirmance is on a record 
showing error when the appeal is taken, which is 
cured by amendment.Under such a statute ap¬ 
pellee on the dismissal of an appeal from a super¬ 
seded judgment is entitled as a matter of right to 
a judgment for such damages,^^ and he may on the 
filing of the mandate in the trial court move for 
judgment for damages, and need not resort to an 
independent action. Where the judgment is af¬ 
firmed on the original appeal from a superseded 
judgment appellee is entitled to damages, although 


the judgment is reversed on the cross appeal because 
for an insufficient amount.^® According to some 
decisions the statute applies to appeals of which the 
court has no jurisdiction,*17 but other decisions 
hold the contrary.!® So damages cannot be award¬ 
ed unless a supersedeas has in fact issued,!® and it 
is immaterial that a supersedeas is issued following 
the order of dismissal ,20 it is not sufficient that a 
supersedeas bond has been executed.2i No liabil¬ 
ity for damages exists where the supersedeas issued 
was for any reason void and the execution of the 
judgment for that reason not suspended,22 and it 
has been held that this is so although the super¬ 
sedeas was actually obeyed by the officer who had 
an execution.23 No damages can be allowed if the 
appeal was granted without authonty or the super¬ 
sedeas bond executed without right.24 It is a fur¬ 
ther essential of the right to damages that a copy 
of the bond and supersedeas be made part of the 
record on appeal.®^ 

§ 377. Nature and Form of Judgment, Ac¬ 
tion or Proceedings for Review 

The right to damages for frivolous appeal may de¬ 
pend on the nature of the judgment appealed from. 

Damages on unsuccessful appeal are not to be 


11. La.—^Benoit v. Colligran, 135 So. 
615. 17 LaApp 697. 

12. Ala—^Palatine Ins Co. v. Hill, 
121 So 412. 219 Ala 123 

Ky.—Carey Reed Co v. Hart, 38 S. 
W2d 261, 238 Ky. 391—-Kelly v. 
Kelly. 209 S.W. 335, 188 Ky. 172, 
676. 

16 C J. p 287 note 77. 

Judgment la divoroe 
Ky.—Kelly v Kelly, supra. 
aradff3iie9i.t la eqmty 
Ky—^Butler v. Jackson, 219 S.W 
1082, 187 Ky. 556. 

JTadgmeoLt for taxes 
Ky—CraifiT v. City of Lezingrton, 93 
S W.2d 852, 263 Ky. 798. 

PaUaxe to file traasorlpt 

If appellant does not file tran¬ 
script or obtain extension of time 
therefor within statutory period, ap¬ 
peal will be dismissed with damasres 
where supersedeas has issued 
—^Wermelingr v. Wermelingr, S S W.2d 
898, 224 Ky 107. 
affect of subseoLiteitt appeal 
Where appeal from money Judsr- 
ment which had'been superseded was 
disimssed for failure to file tran¬ 
script within time allowed, appellee 
is entitled to ten per cent damagres 
on amount superseded regrardless of 
outcome of subsequent appeal or re¬ 
sult of pending: efforts to collect 
Judgement—^Proece v. Bums* Adm'r, 
87 S.W.2d 375, 261 Ky. 202 . 


Part of Judgement superseded 

Only part of the judgrment ap¬ 
pealed from being:, as permitted by 
Civ Code Pract 5 761, superseded, by 
express provision of S 764, the 
award of 10 per cent damagres, on 
affirmance or dismissal, is on such 
part.—Calvert v. Wilder, 201 S,W 
449, 180 Ky 97. 

13. Ala—^Palatine Ins, Co. v. Hill, 
121 So. 412, 219 Ala. 128—Moore 
V. Horn, 5 Ala 234 

14. Ky—Tennessee Cent R. Co v. 
Reeves, 143 S.W 995, 147 Ky. 806 

16. Ky.—Tennessee Cent R. Co. v. 

Reeves* supra 
16 C J. p 287 note 79. 

16, Ky —Coming:or v. Louisville 
Trust Co., 108 S.W 960, 128 Ky 
697. 33 KyL 53, 111 SW 681, 83 
KyL. 884, 129 Am S R 822 

17. Ky—Cumberland TeL, etc, Go, 
V Curtiss. 146 S.W. 377, 147 Ky. 
685 

16 C.J. p 287 note 81. 
la Ky—^Montgomery v. Montgom¬ 
ery, 78 SW. 466, 80 S.W 1108, 119 
Ky, 761, 26 Ky.L 2018. 

15 C.J p 287 note 82. 

19. Ky —^Farmers* Nat Bank of 
Somerset v Dodson, 26 S.W 2d 86, 
288 Ky. 521—Chesapeake & O Ry 
Co V Kelly’s Adm’x, 171 S.W. 
182, 161 Ky 660. 

16 C.J. P 287 note 83. 

90. Ky.—^Farmers* Nat Bank of 
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Somerset v. Dodson, 26 S.W.2d 86, 
283 Ky. 621, 

21. Ky—Wadsworth Stone, etc., Co 
V, Whalm, 136 SW 624, 143 Ky 
367, 136 SW. 149, 143 Ky. 140. 

22. Ky—Calvert v. Wilder, 201 S W. 
449, 180 Ky 97. 

16 CJ p 287 note 86. 

2a Ky —Torbitt v. Middlesboro 

Grocery Co, 144 S.W. 16, 147 Ky, 
343 

24- Ky—^Wermeling v.** Wermelmg, 
6 S W 2d 893, 224 Ky 107 

sa Ky—Chesapeake & O Ry, Co 
V Kelly’s Adm’x, 171 SW, 182, 
161 Ky 660—Southern Mut Life 
Ins Co. V Best, 8 KyL. 610. 

16 C J. p 287 note 87. 

At time of Judgment of aiHrmanoe 

(1) If the supersedeas bond is not 
a part of the record at the time the 
judgment of affirmance is rendered, 
the court will not, upon a subsequent 
filmg of the bond, and motion there¬ 
for. award damages.—Bergen v. 
Farmers' & Traders’ Bank, 9 Ky.li. 
194r—Roach v- Royall, 8 KyL. 960. 

(2) After opinion for affirmance 
had been handed down, but before 
mandate had been issued, a supple¬ 
mentary record might be filed to 
brmg supersedeas bond into the rec¬ 
ord, that damages might be award¬ 
ed—Chesapeake & O Ry Co v Kel¬ 
ly's Adm'x, 171 S.W. 182, 161 Ky. 
660. 
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awarded on an unsuccessful appeal from an inter¬ 
locutory decree where such is not the real intention 
of the statute ,26 and it has been held that an ap¬ 
peal from an order overruling a demurrer is not 
an appeal from a judgment so as to permit recovery 
of damages 27 

Statutory damages are not allowable on the dis¬ 
missal of an appeal from a decree finding the 
amounts of several mechanics' hens and ordering 
the property sold unless they are paid in a specified 
number of days.26 

§ 378. -Liquidated Claim 

Under many statutes damages are recoverable only 
where the appeal is from a money judgment or liquidated 
claim, but in some jurisdictions the right is not so re¬ 
stricted. 

Most of the statutes providing for the allowance 
of damages expressly require a money j'udgment, 
and of course under these statutes no images can 
be allowed where the judgment is of any other char- 
acter.26 However, under some statutes the right 
to damages is not restncted to cases where the 
judgment is for money.26 A provision allowing 
damages on affirmance of a decree for possession 


of property docs not apply to a suit for removal of 
a cloud on complainant’s title even though the ulti¬ 
mate effect of the decree may involve the posses¬ 
sion of real estate,®^ nor to affirmance of a decree 
dismissing a complaint for specific performance of 
a contract for sale of land with direction to note 
such disposition m the lis pendens record.® 2 

Unliquidated claims. Damages for a frivolous 
appeal will not usually be allowed when the claim 
IS unliquidated, and the quantum is a matter of ju¬ 
dicial discretion and therefore at best approxi¬ 
mate.®® 

§ 379. - Delay of Execution 

When so required by statute, a stay of execution Is 
prerequisite to the right to damages; and in some ju¬ 
risdictions damages are not allowable unless appellee 
has suffered from delay. 

Under some statutes damages will be awarded ir¬ 
respective of whether or not the execution has been 
stayed ;®^ but under most statutes it is believed that 
a stay is prerequisite to the right to damages;®® and 
in some jurisdictions it is held that damages will 
not be allowed when appellee has not suffered from 
delay®® However, notwithstanding the judgment 


M. Hiss.-^Canal Bank Trust Co 
V Brewer, 114 So 127, 147 Miss 
8 S6, overrulm^r motion 113 So 552, 
147 Miss 885. 

37 . S D.—Western Surety Co. v. 
Schroeder. 186 NW. 6«2, 45 SD 
116. 

38. Ill—^Thomas v. John O’Brien 
Lrumber Co, 86 IlhApp 181. 

46 C J. p 517 note 46 

39. Q-a.—^Dutton v. Faulk, 126 SB 
718. 159 Ga. 736 

Ill.—Dray v First Nat Bank, 135 
N.B 727, 303 Ill 486—Ellsworth y. 
Brooh. 233 IlLApp «69 
Ey—Butler v Jackson, 219 SW 
1082, 187 Ky 655—Kelly v, Kelly, 
269 S.W. 836, 183 Ky. 172, 676— 
Bergen v Farmers' & Traders' 
Bank, 9 KyL 194. 

Ija.—^Racoby v. People's Furniture 
Co, 148 So 334, 176 La. 383—Price 
V. Florsheim, 142 So. 135, 174 La. 
946—Succession of Pa hm , 120 So 
68 , 167 La. 705—Carrano v. Colom- 
bel, 114 So. 637, 164 La. 739—^Lan- 
dreneau v. Perron, App, 177 So. 
382—Jones v Scott, App, 167 So 
117—^Bornio v. Berger, 1 La.App. 
482, affirmed 105 So. 11, 168 La. 
915 

15 C.J. p 288 note 90. 

Olslm agalxurt estate 
Plaintiff on affirmance of decree 
estabUshing claim against a dece¬ 
dent's estate was entitled to stat¬ 
utory damages allowed on affirmance 
of decree for money and was enti¬ 
tled to statutory damages on entire 


claim, notwithstanding conditional 
part payment.—^Bell v Union & 
Planters' Bank & Trust Co, 131 So. 
257, 161 Miss 276, denying correc¬ 
tion 130 So 486, 158 Miss. 486 
OasM not within statutes 

(1) Appeal in purely petitory ac¬ 
tion—City of New Orleans v Oran- 
bee Co, 127 So 347, 170 La. 8 

(2) Decree foreclosing drainage 
tax lien—^Drainage Com'rs of Dist. 
No 2 of Town of Havana v Mans¬ 
field, 180 N.B 630, 348 Ill 60 

(3) Judgment for materialmen in 
concursus proceeding—^Bell v Lie- 
ber, 126 So 871, 169 La. 781. 

(4) Judgment issuing writ of man¬ 
damus to compel payment without 
deduction of salary of judge of the 
district court of the Canal Zone — 
Smith V. Jackson, Canal Zone, 38 S 
Ct 863, 246 US 388, 62 L Ed 788, 
affirming 241 F, 747, 154 C.aA 449 

(6) Judgment refusing interlocuto¬ 
ry injunction.—Jackson v Jackson, 
172 SE 459, 178 Ga 203 

(6) Judgment validating bond is¬ 
sue.—Clark V. Union School Dist., 
136 SB. 818, 36 GaApp 80, trans¬ 
ferred 134 S.E 325, 162 Ga. 697. 

<7) Suit to foreclose trust deed — 
Gruenewegen v Boner, 19 N.B 2d 761, 
299 Ill App. 611. 

(8) Suit to quiet title.—Gregory v 
Suburban Realty Co.. 127 NB 119, 
292 Ill 568 

(9) The allowance of a solicitor’s 
fee m partition action is not a **de- 
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cree rendered for money.”—^Dent v. 
Boy, 97 So. 627, 210 Ala 160. 

15 CJ p 288 note 90 [a]. 

Apx>^^Lan-t imsnooMSlUl below 
Where plaintiff, who recovered 
nothing below, appealed, there is no 
basis for defendant's request for as¬ 
sessment of damages for delay, and 
hence, without consideration of the 
matter, the appellate court will 
grant plaintiff’s motion to dismiss 
the appeaL—^Major v Dannelly, Tex. 
Civ.App, 220 SW 1110. 

30. U.S—Wagner Electric Mfg. Co. 
v. Lyndon, Mo., 48 S Ct 689, 262 
U.S. 226, 67 L.Bd 961, dismissing 
appeal, CCA., 282 F 219, cer¬ 
tiorari denied 43 S Ct. 361, 261 U.S 
614, 67 L.Ed 827. 

15 C J p 288 note 91. 

31. Miss—Seay v. Wofford, 106 So 
927, overruling motion 106 So 761, 
141 Miss 888 

32. Miss.—^Bancroft v. Martin, 111 
So 434, 144 Miss. 384, overruling 
suggestion of error 109 So. 869, 
144 Miss 384. 

33. La.—^Mackenzie v. Yeglia, 8 La. 
A, Orleans, 189. 

34. Miss.—^Tigner v. McGehee, 60 
Miss 242. 

35. La.—Dubaclr Mill Co. v M. M. 
Carroll Lumber Co., 4 LaA.pp. 207. 

15 C J P 288 note 94. 

33. La.—^Harrisonburg - Catahoula 
State Bank v. Meyers, App,, 186 So. 
96. 

15 C.J. p 288 note 96. 
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must be one .that might be enforced by execution, 
damages cannot be refused because the enforcement 
of the judgment by execution is suspended by an 
act of congress.3^ 

§ 380. Persons Entitled and Persons Liable 

Damages vylll be allowed only In favor of pereons 
properly entitled thereto and against such pereons only 
as are properly responsible for the appeal. 

If a judgment is rendered against several per¬ 
sons, damages will be awarded only against the one 
who appeals where the appeal is dismissed or the 
judgment is affirmed.®^ Appellants who are sub¬ 
stituted on the deaths of the original appellants will 
not be penalized Where the appellee is not the 
real party m interest damages will not be awarded 
him on the affirmance of the judgment,^^ and a 
claimant m interpleader, not m possession of the 
money in dispute, is not taxable with damages on 
appeal though a supersedeas bond was filed 
Where appellant is'not responsible for the delay 
no damages will be assessed against him even 
though the appeal is palpably frivolous.^^ 

As the imposition of a penalty for a frivolous ap¬ 
peal is intended as punishment, it will not be im¬ 
posed against appellants who are public officials 
where, if imposed, the penalty would be in fact 
against the taxpayers^^ However, a municipality 
may be penalized for a frivolous appeal.^^ 

No penalty will be imposed for an appeal in an 
action on an appeal bond where the surety thereon 
would also be penalized.^® 


§ 381. Demand and Application for Dam¬ 
ages 

As a general rule, proper and timely application in 
the manner required by statute is necessary for an al¬ 
lowance of damages. 

Although it has been said that damages for de¬ 
lay may be awarded in a proper case whether asked 
for or not,^® and also that the court will give dam¬ 
ages on its own motion when the appeal is clearly 
frivolous,the weight of authority is to the effect 
that, in the absence of any claim made or motion 
presented for damages on account of an appeal, 
which is frivolous or taken merely for delay, such 
damages will not be allowed and where the stat¬ 
ute requires that the demand be made by answer 
no damages will be allowed unless the demand is so 
made>® So, if a statute prescnbes the time in 
which the application must be made, damages will 
not be allowed unless the statute is complied with.6® 
It has also been held on a motion to affirm a judg¬ 
ment that the bare statement that the appeal was 
not taken in good faith but for delay, without show¬ 
ing any facts from which the truth of such aver¬ 
ment may be determined, is insufficient to support 
a recovery of damages sustained thereby;®^ and 
that on the dismissal of an appeal damages will not 
be allowed on respondent’s ex parte affidavit that 
he has been informed and believes that the appeal 
is without ment.52 A motion for damages may be 
entered at any time after affirmance and before 
mandate is due,®® 

§ 382. -Opposing Demand 

Opposition to a demand for damages must be properly 
made and supported. 


37. Ky.—Louisville & NT R. Co. v. 
Steel, 202 SW. 878, 180 Ky. 290. 

3 a Cal.—McMillan v. Vischer, 14 
GaL 282 

16 C.J. p 287 note 88. 

On appeals ftrom separate Jndgments 
in favor* of appellees 
Where decree for several com¬ 
plainants IS not in solido, but awards 
to each separately the amount found 
to he due him, and is reversed on 
appeal, and a decree Is entered in 
supreme court for each appellee in 
accordance with that rendered be¬ 
low, except that as to two of them 
the cause is dismissed, those appel¬ 
lees obtaining a decree on appeal 
are entitled to the dve per cent dam- 
acres Imposed by Code 1906 8 4926, 
Hemingrvt^y Code, § 8202—^Boyd v, 
Applewhite, 86 So. 87, 128 Miss 185, 
modifying 84 So 16, 121 Miss 879. 

33 . Iia.—Colhgan v, Benoit, 186 So. 
616, 17 La.App. 696. 


40. La.—Adams v. Dupuy, 2 La,* 

269 I 

15 C J. p 288 note 89. \ 

41. Ala.—^Fourth Nat Bank v Wool- 
folk, 126 So. 217, 220 Ala. 844. 

42. Cal—^Bridgford v. McAdop, 191 
P 1113, 48 CalApp 398. 

43. Tex—^Rockwall County v. Mc¬ 
Lendon, CivApp., 122 S.W2d 228 

44. Ala—City of Birmingham v. 
Simmons, 132 So. 322, 222 Ala. 809, 
74 A.L.R 766, denying modification 
130 So 896, 222 Ala. Ill, 74 A.L 
R. 766 

45. Mo—^Meierhoifer v. Kennedy, 
268 SW. 416, 304 Mo 261 

43. Ga —Collins v. Mobile 33Yult, 
etc, Co.. 32 SR 667, 108 Ga. 752. 

47. Mo.—^Williams -v. Smclalr, 11 
Mo.App. 693. 

48. La.—Asset Realization Co. v. 
Frey, 120 So. 69, 9 LaApp. 697— 
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Packard New Orleans Co v. Rosen- 
gaxten, 119 «So 573, 10 La.App 361. 
16 C.J. P 289 note 98. 

Abandonment of motion to assess 
Motion to assess damages on 
ground that case was brought to 
court of appeals for delay only would 
be treated as abandoned, wherp de¬ 
fendant in error made no such in¬ 
sistence in brief or in argument.— 
Brown v O'Neal, 1 S B 2d 601, 69 Ga. 
App 660. 

49. La—Succession of Pavelka, 1*09 
So 403, 161 La 728. 

16 aJ. p 289 note 99. 

60. La.—^Fell v Mclllhenuy, 48 So. 

991, 128 La. 364. 

16 C J P 289 note 1. 

51. Or—Osborn v Newberg Ojrchard 
Assoc. 59 P. 711, 60 P. 994, 86 Or. 
444 

58. Cal —^Kirby v Harrmgton, 18 
P. 218, 2 Cal Unrep.Cas. 740. 

53 . Ky.—City of Ashland v. Stew^ 
art, 283 S.W. 1012, 214 Ky. 682, 
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If an appeal appears to be frivolous, the mere 
oral assurance in argument of counsel that it was 
taken m good faith is insufiScient to avoid the im¬ 
position of damages; such assurance must find 
some support in the record.®^ Under a statute pro¬ 
viding for the allowance of damages on affirmance 
of an appeal, unless a judge of the appellate court 
shall certify that in his opinion such cause was not 
taken up for delay, it has been held that the appli¬ 
cation must be made at the term at which the de¬ 
cision is rendered.®® 

§ 383. Award of Damages and Amotint Al¬ 
lowed 

In general the award of damages must be made In 
accordance with the statutory provisions allowing it. 
Under some statutes the amount allowable Is fixed; and 
It IS generally calculated at a certain percentage of the 
Judgment, or of the value of property recovered, where 
damages are allowable In suits of that nature. 

Where the statute providing for the allowance of 
damages is mandatory, and the duty to enter up the 
damages is merely clerical,®® the award may be en¬ 
tered at a subsequent term, no award of damages 
having been made at the time judgment was af¬ 
firmed.®*^ Where the statute allows a certain per 
cent on the judgment recovered below, the amount 
awarded as damages must be computed on the judg¬ 
ment exclusive of costs,®® and exclusive of inter¬ 
est on the judgment up to the time of affiririance;®® 
and it must be computed only to the date of the 
final order of the reviewing court.®® However, 
where the judgment is for a sum of money with in¬ 
terest from a date prior to the judgment until paid, 
the interest due froin the prior date to the date of 
the judgment is properly included in calculating the 
amount of damages.®^ Under a statute allowing as 
damages a designated per cent interest on the orig¬ 


inal debt, the interest must be computed from the 
date of the execution and not of the original judg¬ 
ment.®® Damages will be allowed based on the full 
amount of the judgment notwithstanding a partial 
payment after rendition with reservation of the 
right to review the entire judgment.®® Where a 
statute authorizes the allowance of “just damages 
for the delay,” interest may be allowed pending a 
writ of error.®^ In Kentucky, where a writ coram 
vobis IS prosecuted in the court below and ten per 
cent damages awarded, from which award an ap¬ 
peal is taken, the amount on which the damages are 
to be computed is the ten per cent damages allowed 
by the trial court and not the amount of the orig¬ 
inal judgment which was not appealed from.®® The 
damages are awarded on or after the filing in the 
lower court of the mandate of the appellate court®® 

In suits for possession of property* Where'tdam- 
ages are allowed on appeals in suits for possession 
of property, measured by a percentage of the value 
of the property involved in the suit, damages cannot 
be awarded in the absence of sufficient evidence of 
the value of the property.®*^ Under such a statute, 
on affirmance pf a decree denying priority of appel¬ 
lant’s lien, appellee is entitled to damages at the 
rate of the statutory percentage of the value of the 
property if the property is of less value than the 
judgment or decree against it, but not to a decree 
against appellant for interest on the indebtedness 
to appellee which accrued pending the appeal.®® On 
affirmance of a judgment for possession of a life 
msurance policy the damages will be awarded at 
the rate of the prescribed percentage of the value 
of the policy, if ascertainable from the record, or 
if not the cause will be remanded to ascertain its 
value.®® On appeal from a judgment for wrong¬ 
ful attachment, the damages should be calculated on 


54. Cal—^Youngrlove v. Cunningham, 
43 P 766, 6 Cal-Unrep Cas 281 

56. Oa —-Goodwyn v. Goodwyn, 31 
Ga. 265—^Turner v, Collins, 8 Qa. 
436 

58. Ky.—^Illinois Cent R Co v. 

Commonwealth,' 136 S.'W. 222, 143 
Ky 217. 

57. Ky—Illinois Cent. H. Co. v. 

Commonwealth, supra. 

58. Ill—^Potter v Levlton, 64 NK 
1029, 199 Ill. 93, affirming 101 Ill 
App 544. 

16 C.J p 289 note 9. 

AmoniLt liii'ooiLlirovecniy 

“Ten per cent” within statute pro¬ 
viding that where appeals are taken 
against good faith or merely for 
delay appellate court' may decree 
damages against appeUant not ex¬ 
ceeding ten per cent refers to amount 


in controversy in litigation as de¬ 
terminable from evidence submitted 
to appellate court or deducible from 
record filed before It, and is ap¬ 
plicable to any frivolous appeal or 
writ of error whether case Involves 
money judgment or not.—^In re Bene¬ 
dict’s Estate, 168 So 276, 117 Pla 
472. 

59 . Miss.— JJ. S. Pidellty & Guaran¬ 
ty Co. V. Tost, 185 So 664, 183 
Miss. 65, overruling suggestion of 
error 183 So. 260, 183 Miss 65 
16 C J P 289 note 10. 

eOk Wyo —Syndicate Impr Co. v. 
Bradley, 61 P. 242, 52 P. 632, 7 
Wyo. 228. 

61. Miss.—U S. PideUty & Guaran¬ 
ty Co V. Tost, 186'So. 664, 183 
Miss 66, overruling suggestion of 
error 188 So. 260, 183 Miss. 66. 

635 


60. Vt.—^Bellamy v. Corban, 1 Tyler 
372. 

63. Miss.—^Meek v Alexander. 102 
So 69, 137 Miss. 117, correcting 
judgment 101 So. 602. 

64. U.S—Cochran v. Schell, NT., 
2 set. 827, 107 U.S. 626, 27 L.Ed, 
543. 

66 . Ky.—Uansdale v. Pmdley, Hard. 
203. 

66 . Ky —Wermeling v. Wermeling, 
5 SW.2d 893, 224 Ky. 107 

Miss.—^HulE V. Murray, 168 So. 
475, 171 Miss. 656. 

68 . Miss—^Federal Reserve Bank of 
St liouis V. Sparkman, 105 So. 637, 
140 Miss 336. 

69. Miss.—Gamer v. Townes^ 108 
So. 20, 134 Miss. 791. 
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the money judgment recovered, and not on the val¬ 
ue of the property attached.*^® 

§ 384. - Discretion of Court 

Where the statutes are mandatory the court hiust 
award damages In the anriount fixed; but under many 
statutes the courts are given discretionary power as to 
the allowance, or the amount, or both. 

In some jurisdictions under the statutes the 
amount* to be awarded is fixed and the duty to 
award it is mandatory,but if no definite amount 
is fixed by statute, the amount to be awarded is 
within th!e discretion of the court,which may in 
a proper exercise of its discretion under some stat¬ 
utes decline to award any damages. ^3 Under other 
statutes the discretion of the court is limited to the 
amount of damages, and some award within the 
statuto^ minimum and maximum is mandatory 
and 'where the statute makes it discretionary with 
the court to award a designated per cent by way 
of damages the court cannot award a greater 
amTount, but, on the other hand, it may give less.*^® 
Where there is nothing to show by how much the 


amount involved in the case exceeds the lower limit 
of the court’s jurisdiction the statutory percentage 
of this limit may be awarded.^® The maximum 
damages may be allowed where the circumstances 
warrant it.77 jf the judgment allows interest, the 
reviewing court will not allow by way of damages 
the full amount which in their discretion the stat¬ 
ute authorizes them to award,73 and award of dam¬ 
ages may be refused where adequate attorney’s fees 
and maximum interest on the amount claimed have 
been allowed,73 but may be allowed where the ap¬ 
peal is clearly frivolous.30 The full amount of 
damages authonzed will not be awarded where the 
appellant consents to submit the case out of its reg¬ 
ular turn.31 If the percentage which the statute 
authorizes to be awarded is very large, the full 
amount of the penalty should not be'imposed except 
in extreme cases.32 

§ 385. Waiver and Loss of Right to Dam¬ 
ages 

Tha right to damages may be lost or waived by the 


70l Miss.—^Hiawkins Hardware Co. v. 
Crews, 169 So. 767, 176 Miss 434. 

71. Ala—Snellmgs v. Builders* Sup¬ 
ply Co., 155 So. 858, 229 Ala. 1, 
refusing rehearing 152 So. 459, 228 
Ala, 47. 

Ky.—Preece v. Bums* Adm*r, 87 S.W. 

2d 375, 261 Ky. 202. 

Miss.—^Humphreys v. Thompson, 130 
So. 152, correcting judgment Hum¬ 
phrey V C H Thompson & Stew- 
art-Gwynne & Co, 126 So. 408 
15 C.J. p 289 note 12. 

TB. Wyo —Syndicate Impr Co. v. 
Bradley, 43 P. 79, 44 P. 60, 6 Wyo. 
171. 

DetemnliiAitloii of amoimt 
In determix^mg amount for dam¬ 
ages which should be awarded for a 
frivolous appeal, court should con¬ 
sider the facts with relation to the 
appeal and the effect of the delay. 
So, where mortgagor’s grantee takes 
frivolous appeal from foreclosure de¬ 
cree, delaying foreclosure nearly 
three years, and where mortgagee 
draws eight per cent and Judgment 
merely seven per cent interest, court 
will award as penalty merely the 
difference between seven and eight 
per cent on the judgment, where such 
IS the penalty asked for by mortga^ 
gee, in view of nominal penalties im¬ 
posed in recent years A penalty for 
frivolous appeal of ten per cent of 
the Judgment, where mortgagee’s loss 
of interest during the three years 
would have amounted almost thereto, 
would have been just —^Huber v. She- 
doudy, 181 P. 68. 180 Cal. 311. 


AmcmxLt held not excessive 

<1) Penalty of fifteen hundred dol¬ 
lars.—Wagner Electric Mfg Co v 
Lyndon, Mo, 43 SCt 589, 262 U.3 
226, 67 L Ed 961, dismissing appeal, 
CCA, 282 P. 219, certiorari denied 
43 set 361, 261 US 614, 67 LEd. 
827 

(2) Penalty of two hundred dol¬ 
lars—^In re Wall’s Estate, 191 P. 
687, 188 Cal 431. 

73. Ga—Campbell Coal Co. v. Pano, 
180 SE 139, 151 GaApp. 232—Hall 

V Bufaula Brick Co., 178 SE 403, 
50 Ga.App. 466—^Robinson v. Wood¬ 
ruff Machinery Mfg Co, 98 S.E 
406, 23 Ga.App. 426—Georgian Co 

V KZinney, 92 SB. 81, 19 Ga.App. 
732—Seaboard Air Line Ry v. 
Vaughn, 91 S E. 616, 19 GeuApp 
397 

Iowa—^Palumbo v W. D, Jenkins 
Lumber Co., 175 N.W. 770, 188 
Iowa 133 

; Tex —^Boatner v. Providence-Wash¬ 
ington Ins Co, ComApp, 241 S 
W. 186, affirming Providence-Wash¬ 
ington Ins Co V. Boatner, Civ 
App, 226 S.W 1116 
Although, the appeal might right¬ 
ly be held frivolous under the 
facts, defendants m foreclosure ac¬ 
tion would not be penalized on ap¬ 
peal from judgment of foreclosure 
for nonpajrment of interest in view 
of lack of notice of delinquency in 
payment of interest installments — 
Williams V. Gordon, 271 P. 1070, 206 
Cal. 590 

As affected by amount 

Under Cost Act S 28, court in its 
discretion will deny danuiges on ap¬ 
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peal from judgment for attorney's 
fees, costs, and expenses upon aban¬ 
donment of eminent domain proceed¬ 
ing. where amount allowed below 
was very large m view of simple 
question tried —^Forest Preserve Dist 
of Cook County v. Kean, 186 N.R 
415, 803 Ill. 293. 

74. Ill—West Disinfecting Co. v. 

Koppelman, 216 Ill App 456. 

76. Ill.—Central Trust Co. of II- 
Imois V Loeff, 213 Ill App 337. 
Mo—^Enright v Hale Petroleum Co, 
260 SW. 908—^Brooks v. School 
Diet. No 6 of Laclede County, 
App , 122 S.W 2d 12. 

15 C J. p 289 note 14. 

Te. La.—Schumert-Warfield-Buja v. 

Buie, 87 So. 726, 148 La 726. 

77- US—Robertson v Wilkinson, 
CCA.Tex.. 10 P.2d 311 

78. La.—^Hutchinson Bros v. Blan¬ 
chard, 8 La. App. 134—^Hicks v. 
Bell, 1 La.App. 568. 

15 C J. p 289 note 16 

79. La—Grants v Levy, 129 So. 139, 
170 La 712—^Achee v. Williams, 
120 So. 131, 9 La App. 220—Item 
Co V. Community Burial Service 
Corporation, 8 La App 164—Citi¬ 
zens Discount & Investment Co. v. 
Brennan, 5 La App 402—^Mercan¬ 
tile Adjustment Agency v. Pal- 
misano, 2 La App. 443 

80. La.—^Mauheret v Mauberet, 125 
So. 886, 12 La.App. 553. 

81. La.—Opdyke v. Cories, 16 La. 
669 

88 . Ga—^McMillan v. Lawrence, 26 
Ga 189 

15 CJ. p 289 note 18. 
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fiArty otherwise entitled thereto, as where he asks an 
amendment of the judgment, joins in the appeal, or is 
otherwise at fault. No damages will be allowed If the 
Judgment is fully satisfied before appeal is taken. 

It has been held that appellee waives his right to 
damages where he asks an amendment of the judg¬ 
ment,or joins in the appeal,®^ or where before 
the time in which the appeal has expired he refuses 
an offer to pay the amount of the judgment.®^ If 
the judgment has been fully paid and satisfied be¬ 
fore the appeal is taken, no damages will be al¬ 
lowed;®® but collection of a part of the judgment 


by execution does not prevent him from recovering 
damages.®^ On the other hand, the filing by de¬ 
fendant in error of a transcript as authorized by 
rule of court instead of taking a different proceed¬ 
ing to secure a more prompt enforcement of the 
judgment, does not defeat the right to recover dam¬ 
ages.®® An appellant will not be penalized for a 
frivolous appeal where respondent is at fault in not 
filing or presenting a brief in the appellate court,®® 
and damages cannot be awarded in the absence of 
an answer to the appeal®® 


IX. COSTS ON APPEAL FROM OR CERTIORARI TO COT7RT OF INFERIOR OR 

LIMITED JURISDICTION 


§ 386. In General 

Costs on appeal from or certiorari to a court of 
inferior or limited jurisdiction are dependent on the ap¬ 
plicable statutes. 

As in the case of appeals from courts of superior 
or general jurisdiction, discussed § 293 supra, the 
right to, and liability for, costs in the case of ap¬ 
peals from or certiorari to a court of inferior or 
limited junsdiction is dependent on the general or 
special statutes applicable thereto.®^ Where under 
the local practice the appeal from an infenor court 
is brought on for hearing by ordinary motion and 
disposed of as such, in the absence of special stat¬ 
utory authonty the appellate court has no power to 
render a judgment for costs or impose any other 
costs than the usual and ordinary motion costs.®® 

§ 387. Appeal from Justice’s Court in Gen¬ 
eral 

‘ Statutes regulating costs on appeal from a justice's 
court have been held mandatory and prohibit award 
of costs other than as provided therein. 

Costs on appeal from a justice’s court are de¬ 
pendent on statute®® and cannot otherwise be ad¬ 
judged in cases where the statute itself has deter¬ 
mined how the costs shall be awarded.®^ Such stat¬ 
utes have been held to be mandatory in character, 


and no party, other than the one designated by law 
to pay costs, can be required to do so.®® 

A statute barring costs if recovery is for a less 
amount than that specified have been held not to 
apply to cases tried de novo on appeal from a jus¬ 
tice’s court.®® 

It has been held that the costs taxed in the jus¬ 
tice’s court are a part of the costs of appeal from 
such court.®*^ Where the statute provides that if 
on appeal by plaintiff he shall not recover a larger 
sum than twenty dollars, he shall be adjudged to 
pay all costs m the district court, it has been held 
to be immaterial whether the judgment appealed 
from by plaintiff is for or against him.®® 

§ 388. Certiorari to Justice’s Court in Gen¬ 
eral 

In some jurisdictions, the rule In relation to costs 
in cases removed on certiorari is the same as In cases 
taken up by appeal or writ of error. 

In some jurisdictions, the rule in relation to costs 
in cases removed on certiorari is the same as in 
cases taken up by appeal or writ of error,®® How¬ 
ever, statutes providing for particular items of cost 
in civil actions at law have been held inapplicable 
in certiorari cases to a justice’s court.^ 


83. Lia—^Dennis v. Huber, 92 So. 
126, 151 La. 689 

15 C J. p 289 note 21. 

84. ' La.—^Kuhn v. Breard, 92 So. 62, 
161 La. 646. 

15 C J. p 290 note 23 

85. Or—Lester v, Blwert, 36 P. 29, 
26 Or 102 

15 C.J. p 290 note 24. 

86 . Wls —^Nortliwestem Mut Lu Ins 
Co. V Starkweather, 40 Wls. 341. 

87. Miss.—Boyd v Applewhite, 86 
So. 87, 123 Miss 185, modliyinsr 
judgment 84 So. 16, 121 Miss. 879. 

88 . Tex—Cranberry v, Jackson, 132 
S.W. 508. 62 Tex.Civ.App. 697. 


89. Cal.—Berry v. Miami Cycle & 
Mffir. Co, 196 P. 94, 61 Cal.App. 117. 

9a La.—Gaughan v. J. J. Lips, Inc., 
187 So. 363, 17 I^App. 696 

91. NC.—^Ritchie v, Ritchie, 136 S. 

E 468, 192 K C. 638 
Tex —^Bassett v. Brown, CivApp., 
260 S.W. 221. 

98. Wls—^Borkowskl v. Langen, 198 
NW. 889. 188 Wls. 481. 

93. N.C—Ritchie v. Ritchie, 186 S. 
E 458, 192 N.a 538. 

194. Tex.—Bassett v. Brown, dv, 
I App., 260 S.W. 221. 
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95. Ala.—^Pruitt v. Gunn, 44 So. 669, 
151 Ala. 651. 

16 G.J. P 290 note 27. 

9a Alaska.—Bollard v Booth Fish¬ 
eries Co., 6 Alaska 287. 

Or.—Nurse v. Justus, 6 Or. 76 

97. Pa.—Walter v. Bechtol, 6 Rawle 
228 

9a Neb.—Weast v. Sheppard, T N. 
W 284, 10 Neb. 608. 

99. Tex.—^Nations v. Williams, Civ. 

App., 203 S.W 1176. 

16 C J. p 296 note 38. 

1. Mich .—Dodge v. Corbin, 2 Mt^ . 
N.P. 140, 142. 
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In New Jersey it has been held that if the party 
removing a cause by certiorari sustains any one of 
his assignments he has prosecuted his writ to ef¬ 
fect, and that if an award or execution be set aside 
for error and the principal judgment be affirmed to 
the end that it may be executed in the upper court, 
plaintiff in error shall not pay costs, nor shall de¬ 
fendant in error be entitled to sue on the certiorari 
bond.2 

In Pennsylvania, where a cause is reversed on 
certiorari, no judgment for costs is entered in the 
appellate court, costs following the case back to 
the justice and to abide the event of the suit,^ and 
the right of recovery being made by statute to de¬ 
pend on the relative amount recovered or abated by 
the subsequent judgment.'* 

§ 389. Costs Discretionary with Appellate 
Court 

Costs on appeal from a Justice court or other court 


of inferior or limited jurisdiction Is sometimes made a 
matter for the discretion of the appellate court. 

In some jurisdictions, under the applicable stat¬ 
utes costs on appeal from a justice’s court or other 
court of infenor or limited jurisdiction are left to 
the discretion of the appellate court,^ which may 
award costs to either party, as it may deem advisa¬ 
ble, in view of the particular circumstances of the 
case.® 

This discretion will not ordinarily be reviewed.^ 
It has been said, however, that it would be more 
in accordance with strict rules of justice to allow 
costs to follow the result of the main issue in the 
case on appeals from justices unless some particular 
reason appears in the course of the trial for a dif¬ 
ferent disposition.® 

In New York, the appellate court is given discre¬ 
tion as to costs on appeals from a justice court in 
situations specified in the Justice Court Act.® In 


lM4Kni for mio 

'We understand an action at law 
to be the le^al demand of one's 
ngrhta, or the form given by law 
for the recovery of that which Is 
due The proceeding by certiorari is 
designed to correct errors in the ad¬ 
judication or determination of the 
matters in controversy between the 
parties, and is unlike ordinary ac¬ 
tions at law, in that by it questions 
of fact are not determined, but the 
law IS applied to the facts exhibited 
by the record. It would thus seem 
that the 5th subdivision of section 

1. could not have been intended to 
apply to cases of certiorari."—^Dodge 
V. Corbin, supra 

Coats befoore and after BotLoe of trial 
Li 1869 Act No. 28 subd 5 5 1, pro¬ 
viding that the prevailing party shall 
recover his costs for proceeding be¬ 
fore notice of trial in "all other civil 
actions at law,"—^that is, those not 
otherwise provided for—^ten dollars, 
and for all subsequent proceedings 
before trial five dollars, is inapplica¬ 
ble in certiorari cases from the cir¬ 
cuit court to a Justice’s court.— 
Dodge V Corbin, supra 

2. N.J—Hinchman v Cook, 20 *N.J 
law 271. 

3 . Pa —^Boston v McDaniels, 8 Kulp 
514 —^Munshower v. Bvans, 2 Chest. 
Co 489. 

15 C.J. p 296 note 41. 

Pa.—Atkinson v. Crossland, 4 
Watts 450. 

16 C.J. p 296 note 42. 

5. Ill.—Bixler V. Brim, 206 IlLApp. 
294. 

Mich.—^Donohue v Meniam, 213 N. 

W. 16a, 288 Mich. 253. 

Nev.—McLeod v, Nye County Fifth 


Judicial Dist. Ct. 157 P 649, 39 
Nev. 337. 

On dismissal of appeal 

In Minnesota, on dismissal of ap¬ 
peal to municipal from justice’s 
court and affirmance of judgment. It 
IS not abuse of discretion for mu¬ 
nicipal judge to tax ten dollars costs 
in favor of prevailing party—^Treat 
V. Court Minnesota No 17, U. O. P., 
128 NW. 62, 109 Minn. 110 
On modifloatlon of judgment 

In Oregon, where judgment is mod¬ 
ified on appeal from justice’s court, 
question of costs is in discretion of 
court —Sugar Pine Lumber Co v 
Garrett, 22 P 129, 28 Or. 168. 
Beferee’s costs 

On appeal from judgment of jus¬ 
tice court, where defendant was en¬ 
titled to judgment that he go with^ 
out day, court could in its discre¬ 
tion allow defendant to recover costs 
of reference, under Code 1931 5 1244 
subd 6—Sperry v. Pulley, 176 S.B. 
89, 206 N.C 701. 

Disoiretlon not abused 
Where imposition of costs on ap¬ 
peal to prevailing party is discre¬ 
tionary with court, allowance of total 
costs against plamtifC is not abuse 
of discretion in a case where defend¬ 
ant appellee prevailed again, except 
for a small amount awarded him by 
justice's court on a set-off—^Bixler 
V Brim, 206 IllApp 294 
What Judge may exercise 
The discretion authorized by stat¬ 
utes can be exercised only by judge 
who tried case.—Steinhauser v 

Wayne Cir. Judge, 4 N.W 168, 42 
Mich. 468. 

Method of award 

Although imder Mlch.CompL.1916, 
I 18685, allowance of costs is dis¬ 

638 


cretionary on appeal from Justice's 
court to circuit court it was prop¬ 
er for costs to be annouhced by en¬ 
try of judgment rather than by a 
finding or conclusion made on the 
case after trial, even though one 
Judge tried the case and another ^ 
caused judgment to be entered under' 
direction of, and with consent of, the 
former.—Donohue v. Merriam, 218 N. 
W 150, 238 Mich 253. 

6. Mich—Sager v.'Shutts, 18 N.W. 
680, 68 Mich. 116—^Evers v. Sager, 
28 Mich 47 

16 C J p 290 note 35. 

Beducilon of costs 

Under CompL § 930, relating to 
costs on appeal from justices' courts, 
providing that in all cases on appeal, 
costs, or such part thereof as court 
shall deem just, may be awarded to 
either party, where, on remand of 
cause after appeal, verdict was for 
no cause of action, it was within 
power of court, on authorizing en¬ 
try of judgment for defendant for 
costs, to require a deduction from 
amount of costs taxable—^Powles v 
Rupert, 106 NW 873, 143 Mich. 246 

7. Mich —^Hewett v Ingram Cir 
Judge, 6 NW. 217, 44 Mich 163. 

S, Mich—^Lomoan v Seitz, 2 Mich 
N.P 104 

16 C.J P 290 note 37 
9. N.T—Hone v. Burr, 166 NT.S. 
377, 91 Misc. 620—Stilwell v. Rowe, 
145 NT.S 1096, 83 Misc. 297. 
Uxnlt of dlscxetioix 

The statute limits authority of ap¬ 
pellate court over a Justice’s judg¬ 
ment to a case where Judgment is 
contrary to or against weight of 
evidence.—^Robischon v Moore, 119 
N.T.S. 262, 186 App.Div. 699—16 CJ. 
p 290 note 40 [a]. 
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other situations, the provisions of the Act must be 
followed with respect to the allowance of costs.io 
While ordinarily on appeal from a default judgment 
of a justice, appellant, inasmuch as he asks a favor, 
will be required to pay costs, if the case is one 
where costs are in the discretion of the appellate 
court, it may in a proper case impose costs on plain- 
tiff.ii , 

§ 390. Costs to Successful or Prevailing Par¬ 

ty 

Costs on appeal from, or certiorari to, a Justice's 
court or other court of Inferior jurisdiction are under the 
applicable statutes frequently awarded to the successful 
or prevailing party. 

In accordance with well settled general principles 
governing costs on appeal discussed in §§ 301, 305 
supra, it has been held that in the absence of some 
special statutory provision to the contrary the party 
appealing from a justice court or other court of in¬ 
ferior or limited'jurisdiction, should pay costs of 
appeal where the judgment is affinned,i2 while in 
the case of reversal resulting in a dismissal of the 


action the costs should be taxed against appellee.^* 
However, it has been held that, on dismissal of 
plaintiffs cause for failure of proof defendant is 
entitled to costs even though an affirmative judg¬ 
ment for defendant is also dismissed,^* 

In some jurisdictions, costs are awarded by the 
applicable statutes to the “prevailing” or “success¬ 
ful” party on appeal,except as otherwise provid¬ 
ed by statute.^® 

The existence of a counterclaim has been held 
to be of no consequence in determining who is the 
prevailing party on the appeal, and hence, where the 
appeal results in a judgment of no cause of action 
in favor of either party, defendant is the prevailing 
party and entitled to costs even though he had in¬ 
terposed a counterclaim as a defense.^*^ 

On appeal by defendant from a judgment of the 
justice in favor of plainfiff, plaintiff is considered 
the prevailing party and entitled to costs, where he 
recovers as much or more than he recovered in the 
justice’s court,and, in some jurisdictions, even 
where he recovers a smaller amount.^^ 


To appOUaoLt on revmPAl 
Costs should ordinarily be awarded 
to appellant on reversal, in exercise 
of court's discretion—^Hone v. Burr, 

155 N.TS. 377, 91 Misc. 377. 

Test case 

Where appeal from Judfirment of 
justice of peace was presented as 
test matter, county court in exercise 
of its statutory discretion may dis¬ 
miss complaint without costs aft¬ 
er reversal of judgment for plain¬ 
tiff—Segrar v Irish, 232 NYS 460, 

156 Misc 714. 

la NY—^Robischon v Moore, 119 
NYS 252, 185 AppDiv. 699. 
QnostlogDL of law 

Where Judgment is affirmed on 
question of law, appellate court has 
no Jurisdiction over costs, which are 
regulated by other statutory provi¬ 
sions awarding costs to respondent 
if judgment is affirmed and to ap¬ 
pellant if Judgment is reversed — 
Bobischon v. Moore, supra—Nassau 
Oarage Inc v. Dom, 158 NY.S 584 

11. NY.—Stilwell V. Rowe, 146 N 
YS 1096, 83 Misc. 297. 

12. La—State v. Miller, 33 So 211, 
109 La 240. 

Tex.—Janes v. Busby, CivApp., 98 S 
W.2d 788 

13. NC—Perry v. Pulley, 176 S.E. 
89, 206 N.C 701 

Consolidated appeal 
Where, on appeal from Justice’s 
^urt, landlord’s proceeding to oust 
tenant, commenced after sale of 
premises, was consolidated with x>ro- 
ceeding by purchaser from landlord 
to oust same tenant, costs as to land¬ 


lord’s proceeding, which should have 
been dismissed, should not be taxed 
against tenant but against landlord, 
although he is ousted in purchaser’s 
proceeding—^Pmnix v. Jones, 90 So 
481, 127 Misa 764. 

14- Pa.—Shafer v. Cascio, 136 A. 
639, 288 Pa 56. 

Bight to posaessioiL of realty 
Where lessor failed to prove case 
pleaded, tenant in possession, appeal¬ 
ing from justice’s court judgment 
dispossessing him, was entitled to 
costs even though he was not en¬ 
titled to possession of premises— 
Shafer v. Cascio, supra. 

16. Alaska.—^Pollard v. Booth Fish¬ 
eries Co, 6 Alaska 287. 

Mass—Shaheen v. Hershfield, 142 N. 

F 761, 247 Mass 543. 

Mo—^Ray Realty Co. v. Holtzman, 
App, 119 S.W 2d 981. 

Or.—Nurse v. Justus, 6 Or 76. 

Tex.—^Bassett v. Brown, CivApp, 
260 S.W. 221. 

Costs In Jnstioe^s oonzt 

(1) Under Rev.Codes $6 7083, 7124, 
district court, on appeal from Jus¬ 
tice's court, may tax against unsuc¬ 
cessful party costs Incurred in Jus¬ 
tice’s court—Duckett v. Biggrs, 188 
P 938, 67 Mont. 448. 

(2) Failure of Justice of peace 
to make proper entry of costs m 
his docket, as required by Rev.Codes 
S 7171, does not preclude the tax¬ 
ing of such costs against unsuccess¬ 
ful party on appeal in district court, 
where items were included in a cost 
bill filed in district court, and 
where no objections were made in 
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Justice’s court—Duckett ▼. Biggs, 
supra. 

16. in Texas^ while recognizing gen¬ 
eral rule as to costs on appeal in 
favor of "successful party,'* excep¬ 
tion IS made under provision giving 
court the right "for good cause’’ to 
adjudge costs otherwise, and defend¬ 
ant is entitled to costs notwithstand¬ 
ing plaintiff prevailed on the ap¬ 
peal, where he offered no evidence 
below.—^Houstdn E & W. T. Ry. Co. 
V. Barr, Tex.Civ.App., 18 S.W.2d 697. 

17. Nev.—^Nevcula N, Ry. Co. v. 
Ninth Judicial Dist Court in and 
for White Pine County. 273 P. 177, 
61 Nev. 201. 

16; Idaho—Lovel r. Joyce, 74 P. 

1073, 9 Idaho 386. 

Or.—^Nurse v. Justus, 6 Or. 76. 

Wis.—^Norwegian Evangelical Lu¬ 
theran Church v. Thorson, 21 Wis. 
84. 

19. Mo.—^Roberts v. Ehemmerer, 287 
S.W. 1057, 220 Mo App. 682. 

15 G J. p 294 note 4. 

Bsasoo. foe rule 

"The words ‘successful party* had 
reference to the party finally recov¬ 
ering Judgment, without reference to 
the question whether it was more or 
less than that rendered by the jus¬ 
tice. For if this is not so, if the 
defendant who succeeds in reducing 
the amount is the successful iiarty, 
then how much must he reduce it 
in order to be so considered^ He Is 
successful in reducing it, if he re¬ 
duces it one dollar. And if tbs' 
appellant’s argument is conslstentl:^ 
apphed, he would have to be regai^dl^ 
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On appeal by plaintiff from a justice's judgment 
in his favor, plaintiff has, in some cases, been con¬ 
sidered the successful party and entitled to costs, 
even though defendant succeeds in reducing the 
amount ;20 but there are decisions which hold that 
a plaintiff who appeals and fails to recover a larger 
judgment is not entitled to recover the costs of the 
appellate court, the view being taken that he is not 
the successful party within the meaning of the stat- 
utes.2i 

Under a statute entitling the adverse party to 
costs if on the appeal the judgment against appel¬ 
lant IS for the same or a greater amount than in 
the court below, the prevailing party is entitled to 
costs even though a finding of fact on the appeal 
was in favor of the losing party .22 

§ 391. Recovery of More Favorable Judg¬ 
ment 

Under some statutes, an appellant Is entiUed to 
costs rf he obtains a more favorable Judgment on ap¬ 
peal than that below. 

In some jurisdictions under the applicable stat¬ 
utes appellant is entitle^ to the costs of appeal if 
he obtains a more favorable judgment on such ap¬ 
peal than that below.^S If appellant succeeds in 
recovering judgment on a counterclaim, he is enti¬ 
tled to costs even though the judgment in favor of 
appellee is not otherwise changed,24 and this has 


been held so, even though the appeal was from a 
judgment by default's 

In New Jersey, where a judgment for plaintiff is 
increased on defendant's appeal, plaintiff has costs 
of appeal, although the amount of costs allowed in 
the justice's court is decreased.^® 

In Washington the expression, "a more favorable 
judgment,” used in the statute regulating the recov¬ 
ery of costs on appeal from a justice’s court, means 
one that shows that the judgment below was sub¬ 
stantially wrong, not one more favorable by a few 
dollars or cents merely.27 

§ 392, Failure to Recover More Favorable 
Judgment 

Under some statutes costs go against a party ap¬ 
pealing from a judgment in his favor on failure to re¬ 
cover a more favorable judgment on his appeal. 

Under some statutes a party appealing from a 
judgment in his favor must bear the costs of appeal 
if he fails to recover a more favorable judgment or 
a greater amount than was awarded him below.28 

Under a statute providing that, in actions remov¬ 
ed from a justice's court by appeal from a judgment 
below m favor of appellant, he shall have costs only 
when he shall have obtained a more favorable judg¬ 
ment, appellant who appealed from the entire judg¬ 
ment in a justice's court, wherein he was improper- 


ed as the successful party, and enti¬ 
tled to costs against the plaintiff. 
Yet such a rule would he as obvious¬ 
ly unjust as it seems to be to allow 
the plaintiff full costs where the 
defendant has succeeded on appeal in 
reducing a large judgment to a very 
small one. But between these two 
extremes the statute has fixed no 
dividing line, and has not author¬ 
ized the court to fix any.”—Snuth- 
beck V Larson, 18 Wls. 183, 187. 

Bntire claim oontestad 

Where plaintiff recovered five hun¬ 
dred dollars judgment in Justice 
court and on trial anew in circuit 
court after appeal recovered only 
one hundred dollars, he was entitled 
to costs, since entire claim was con¬ 
tested.—^Roberts v Kaemmerer, 287 
SW 1067, 220 MoApp. 682. 

Xa xrosrtlii OaxoUaa^ under statute 
providmg that if appellant recovers 
Judgment in appellate court he shall 
recover costs of that court and in 
court below, it was held that de¬ 
fendant should pay costs of appeal 
where in action on note before Jus¬ 
tice of peace defendant’s claim of 
credit was found against him, and 
on appeal by defendant to superior 
court, the credit was allowed but 


plaintiff recovered a balance—Kin¬ 
caid V. GrcJiam, 92 N.C. 154. 

20. Wls.—Cronemillar v. Duluth-Su¬ 
perior Milling Co. 114 N.W 482, 
134 Wis 248—Norwegian Evangel¬ 
ical Lutheran Church v. Thorson, 
21 Wis 34. 

2L Ohio —Schott V. Wehner, 28 
Ohio CirCt. 32. 

Tenn—^Parham v. Gibbs, 16 Liea 296, 
overruled Stewart v. Smith, 3 Baxt. 
231. 

Oerttorazl 

The same rule apphes where on 
certiorari the Judgment is not in¬ 
creased—^Williams V. Cosby, 2 
Heisk., Tenn., 644. 

22. Tex —^Bassett v. Brown. Civ. 

App, 260 S.W. 221. 

Tindiag of fact not Judgmeoit 

Under Rev St. art 2046, providing 
that successful party shall recover 
costs of both courts, if judgment be 
for same or greater amount than 
in court below, a finding of fact by 
Jury in county court in favor of los¬ 
ing party is not a judgment, the term 
’’judgment,’* as used in the statute, 
meaning the Judicial act of court 
adjudicating the matter in contro¬ 
versy.—Bassett v. Brown, supra. 
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23. Conn—^Anderson v. New Ca¬ 
naan, 33 A 593, 66 Conn 54. 

Ky—^Kellar v. Bate, 3 Mete. ISO. 

24. Tex—^Nations v. Williams, Civ. 
App., 203 SW 1176 

26. Tex'—Nations v. Williams, su¬ 
pra 

26. NJ.—^Romaine v. Norris, 8 N.J. 
Law 80 

27. Wash—^Baxter v. Scoland, 3 P. 
638, 2 Wash T 86 

28. Iowa—^Richey v Adleflnger, 71 
N.W. 206, 102 Iowa 144—Howder 
V. Overholser, 48 Iowa 866 

Ohio,—Gares v. Stever, 6 Ohio NP., 
N.S, 189—Gares v. Stever, 4 Ohio 
N.P , N S , 462 

Pa—Wheeler v. Potter, 18 Pa Super. 
420. 

Costs below 

Under such statute, plaintiff may 
be entitled to costs in justice’s court, 
although costs on appeal go to de¬ 
fendant—^Bnnzer v. Shartzer, 7 Pa^ 
Co 628. 

Xn Tudtauia^ if plaintiff appeals 
from judgment in his favor, and does 
not recover at least five dollars more 
than Justice’s Judgrment, appellee has 
costs of appeal—^Robinson v. Skip- 
worth, 23 Ind. 811—Carter v. Berk¬ 
shire, 8 Blackf. 193. 
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ly denied costs greater than the verdict in his fa¬ 
vor, is not entitled to costs, where the verdict on 
appeal was for the same amount^® 

Such statutes have been held applicable only to 
case of appeals taken by parties in whose favor 
judgment is rendered below.^O 

§ 393. - Reduction of Judgment 

Under a number of statutes, the appellate court has 
the discretion to award appeal costs to the appellee or to 
apportion the costs between the parties in a case where 
the judgment is reduced on the defendant’s appeal. 

Under a number of statutes, if the judgment in 
the court below is reduced on defendant’s appeal, 
the costs of appeal may be awarded to either party 
according to the justice of the case.31 In such case, 
the court may award the costs of appeal to appel¬ 
lant,32 or to appellee,33 or it may require each party 
to pay a portion of the costs.34 The discretion of 


§ 393 

the court in this regard is not ordinarily reviewa- 
ble.35 

In Indiana, if either party appeals and reduces 
the judgment against him five dollars or more, he 
will be entitled to costs of appeal,36 provided he has 
appeared before the justice.37 If^ however, defend¬ 
ant does not reduce the judgment five dollars or 
more on his appeal he is liable for full costs.33 

In Kentucky, where the amount of the judgment 
against defendant was reduced on appeal, but no 
tender had been made by him, the reviewing court 
may in its discretion refuse to allow costs to him, 
notwithstanding the reduction of the amount of the 
judgment, and may adjudge against him plaintifTs 
costs on the appeal.33 

In Minnesota, if defendant reduces plaintiff’s 
judgment by one half of its amount, he is entitled 
to costs and disbursements,^ o ^nd in other cases the 
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ad. Wjs —^Diana Shootingr Club v 
Kohl, 146 NW 816, 156 Wis 257 

sa Iowa.—Howder y. Overholser, 48 
Iowa 365 

Appeal by defendant tjma. adverse 
jTidgmeat 

Statute of this character has no 
application where defendant appeals 
from judfirment for plaintiff; hence, 
where plaintiff has Judgment also m 
appellate court he is entitled to re¬ 
cover costs in the latter court with¬ 
out regard to amount of judgment 
therein.—^Miller v Henderson. 107 N 
W. 686, 76 Neb 883. 

31. Ala.—^Hornsby v. Crossland, 22 
Ala. 626—Dill v. Phillips, 13 Ala 
360. 

za Idchlgaa, appellee, If he recov¬ 
ers at all. will be entitled to costs, 
unless appellant succeeds in reduc¬ 
ing the recovery which he suffered 
In court below, and, if he succeeds 
in obtaining such reduction, cir¬ 
cuit court in Its discretion may 
award costs as it deems proper in 
view of such reduction.—Dewey v. 
Johnson, 16 Mich 490. 

82. Mich.—Peterson v. Fowler, 43 
N.W 10. 78 Mich. 268. 

33. US—Mead v Scott, D.C, 16 F. 

Cas No 9,368, 1 Cranch C.C 401 
Conn—^Palmer v. Smith, 56 A. 616, 
76 Conn 210, 211 
15 C J p 292 note 63 
Absanoe of prior tender by appel- 
laat 

Insurer, appealing from adverse 
Judgment in action for damages for 
Illegal cancellation of policy, al¬ 
though successful in reducing amount 
of recovery, is liable for costs of 
appeal, in absence of prior tender of 
amount held to be due—Capital City 

20 0J.S.-41 


Ben. Soc. v Travers. 4 F 2d 290, 661 
AppDO. 214 

34. Ill—Patrick V Perryman, 62 Ill 
App 614—Drda v Schmidt 47 Ill 
App 167. 

35. Colo—^Murphy v Cunningham, 1 
Colo 467. 

Ill—^Wickersham v Hurd, 72 Ill, 464 
—Lee v Quirk, 20 Ill. 392. 

Vt—^Hawkins v Hewitt, 56 Vt. 430 
Itvror without prejudice 

Where plaintiff recovered five dol¬ 
lars before justice of peace, in ac¬ 
tion for trespass on land over which 
defendant claimed right of way, and 
recovered only one cent on appeal 
by defendant, apportionment of costs 
requiring plaintiff to pay one fifth of 
costs IS not error of which defend¬ 
ant can complain.—Drda v. Schmidt, 
47 Ill App. 167, 

36L Ind.—^Polk V Ntekens, 63 Ind 
439—^Brown v. Duke, 46 Ind. 343. 

15 C J. p 292 note 66. 

Effect of aaneodment 

The rule applies where defendant 
appeals and reduces judgment more 
than five dollars, although he amends 
his set-off by adding a bill of par¬ 
ticulars —^Anthony v. Fulhart, 68 Ind. 
659. 

What is not a rednotioei 
The judgment before a Justice in 
replevin suit was for return of prop¬ 
erty and costs, and In circuit court 
for return of property and eight 
dollars damages. It was held that 
the latter was not such a reduction 
of the former judgment as that costs 
could be taxed in accordance with 2 
RevSt.1876 p 627 § 70.—Balliett v 
Humphreys, 78 Ind. 388. 

Oegrtloraxi 

The same rule applies where judg- 
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ment is reduced on certiorari.— 
Chance v Haley, 6 Ind 367 

On appeal from, dty oonrtSi in 
cases where jurisdiction is conferred 
on them greater than that of justice 
of the peace, party recovering is en¬ 
titled to costs in accordance with 
general rule. The rule applicable to 
cases appealed from Justice of the 
peace does not govern under such 
circumstances.—^Dotson v. Bailey, 76 
Ind 434. 

37. Ind—^Louisville, etc, R Co. v. 
Hagen. 87 Ind 30—Beall v. Row¬ 
land, 32 Ind. 368 

3a Ind—^Brown v. Snavely, 24 Ind 
270 

39. Ky—Boggs v Turner, 141 S.W. 
420, 145 Ky 833. 

15 C J. p 292 note 69. 

40. Minn.—^Flaherty v Rafferty, 53 
NW. 644, 61 Minn. 341. 

Effect of default In Jnstioe’s oofut 
Where defendant reduces plaintiff's 
recovery by one half, he is entitled 
to costs and disbursements on ap¬ 
peal, although he made default in 
justice's court.—Conrad v. Swanke, 
83 NW 383, 80 Minn 488. 

Necessity of showing evror 

To obtain reversal in supreme 
court of Judgment, on ground that 
judge of district court erred when, 
on appeal from clerk's taxation of 
costs and disbursements, he held that 
defendant was not entitled to costs 
and disbursements, under Gren.St.18 94 
5511 last clause, it must be clear¬ 
ly made to appear from the record 
that the amount originally recovered 
by plaintiff was reduced more than 
one half on appeal to district court, 
or that defendant was successful 
party on the only matter litigated 
in the action.—^Thompson v. Ferch, 
81 N W. 620, 78 Minn. 620. „ ^ ; 
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successful party is entitled to costs.^^ Nevertheless 
it has been held that a defendant who appeals from 
a judgment of a justice’s court to the district court, 
and who, although he does not reduce the recovery 
against him one half, succeeds on the only matter 
litigated in the action and appeal (a counterclaim 
disputed by plamtiif) is entitled to costs.'*^ 

In New Jersey if a judgment for plaintiff is re¬ 
duced on appeal by defendant, neither party is al¬ 
lowed costs of appeal, on the theory that the error 
was that of the justice;^® if plaintiff appeals from 
a judgment in his own favor and recovers the same 
amount or less, on appeal, each party must pay his 
own costs of appeal if he recovers more, he will 
be entitled to costs of appeal but in neither case 
is appellee entitled to costs of appeal, as he is not 
successful in reversing the judgments® 

In New York, on an appeal by a defendant from 
a judgment recovered against him in a justice’s 
court, where plaintiff recovers in the county court 
an amount less, by an amount exceeding a sum 
specified in the notice of appeal, than that which he 
recovered in the justice’s court, defendant is enti¬ 
tled to costs, where he has stated in his notice of 
appeal that the amount of the judgment was less 
favorable to him than it should have been in that it 
should not have been larger than such specified 
sum.^*^ Where there has been an affirmance only 
in part, even though it results in a reduction m the 
amount of the judgment, the court may award costs 


to either party in an amount no greater than that 
specified in the statute.*^® 

In Pennsylvania, where plaintiff recovers on de¬ 
fendant's appeal less than the judgment in the jus¬ 
tice’s court, and defendant having offered new evi¬ 
dence IS adjudged to pay the costs incurred before 
the justice, each party will be left to pay his own 
costs subsequently incurred.^® 

In Texas, if the judgment is reduced on appeal, 
appellant will be entitled to costs thereof, as a mat-_ 
ter of right, unless the court adjudges otherwise for 
good cause stated in the record,®® which it is ex¬ 
pressly empowered to do;®^ and it is, accordingly, 
erroneous to adjudge costs against appellant on a 
reduction of the judgment where no cause is stated 
in the record for so doing.®® Good cause must be 
deduced from the facts in evidence before the trial 
court, and the burden rests on appellee to show such 
good cause.®® 

§ 394, Offer of Judgment 

There are statutes in a number of jurisdictions which 
under specified conditions make the right to costs on ap¬ 
peal from a justice's court or other court of inferior Juris¬ 
diction depend on an offer of Judgment. 

In a number of jurisdictions there are special 
statutory enactments which under certain circum¬ 
stances make the right to costs on appeal from a 
justice’s court or other court of inferior or limited 
jurisdiction depend on an offer of judgment,®^ *the 


41- Minn—Olsen v. Rushfeldt, 84 
N.W. 123, 81 Minn 381—^Flaherty 
V, Rafferty, 63 NW. 644, 61 Mmn 
841 

42. Mi-nw —^Poster v. Hansman, 66 
N.'W. 692, 66 Minn. 167. 

48. N.J—^Robinson v. Hodges, 3 N. 
J.Law 688. 

44 , N.J—Housel v. Higgms, 47 N 
J.Law 72. 

16 C J. P 292 note 75. 

^ NJ—Housel V Higgins, supra 

4e, ‘NJ—Housel v. Higgins, supra. 

417. NT—^Bigsby V. Warden, 62 N 
T 27 

4a NT—GifCord v Fargo, 176 N 
T.S. 668, 106 Misc 699. 

4 i 9 , Pa —Wisler v, Beaumont, 4 
Watts 29—FrajnUklin v. Wray, 1 
Watts 129. 

80. Tex —Stewart v. BaJcer, Civ 
App, 108 S.W.2d 946—^Texas & N. 
O- R. Co V Owens, OivApp, 299 
S.W. 616—Louis Southwestern 
Ry Co of Texas v. Denton, Civ 
App, 288 S.W. 476—^Flke v. Allen, 
ClvApp., 269 SW. 179—St Louis, 
B. & M. Ry Co. v Sutherland, Civ 
App , 207 S.W 982 

16 C.J. P 292 note 82. 


ATw fwint. of redTLotian inunatezlal 

Even though judgment is reduced 
by fraction of a dollar, it has been 
held that the rule authorising award 
of costs of appeal to appellant will 
prevail.—Gte-lveston, etc., R Co v 
Giles, Tex Civ App, 126 SW 282 
Benuttltar 

Where remittitur is entered in 
county court. reducing amount of 
Judgment recovered in justice's court 
costs should, under direct provisions 
of RevSt.1896 art 1436, be taxed 
against the one who entered re¬ 
mittitur—McIntyre v Emerson, Tex. 
Civ.App, 132 S.W 947 
Denial of oonntexclaSm on appeal 

Where, in justice's court, defend¬ 
ant recovered on counterclaim, which, 
on appeal by plaintiff to county 
court, was denied, costs of that court 
should be taxed against defendant 
—Cunningham v Skanner, Tex Civ. 
App., 97 SW 699. 

Ceortiorarl 

The same rule applies where re¬ 
covery IS reduced on certiorari — 
Foreman v. Gregory, 17 Tex 193 

51- Tex—Smith v, Fltzwater, Civ. 

App, 244 S.W 625 
16 C.J. p 293 note 83. 
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52. Tex—Conner v Elkins, 1 SW 
798, 66 Tex 561—Southern Pac R. 
Co V. Duncan, 3 TexACivCas. § 
234 —^Phillips V. Adkins, 1 Tex.A. 
CivCas. § 292. 

15 C J P 293 note 84. 

53. Tex—^Texas & N. O. R Co ▼. 
Owens, ClVApp., 299 SW. 616 

Good cause not shown 
Where on appeal from Justice to 
county court. Judgment was rendered 
against appellant, but for smaller 
amount than original judgment, so 
that, under Rev St 1925 art 2066, 
costs of appeal were properly taxa¬ 
ble against appellees, taxing appel¬ 
lant for five extra witnesses called 
but not used was held not permissi¬ 
ble, not constituting “good cause," 
withm art 2066, authorizing court for 
good cause to tax costs otherwise 
than provided in chapter.—^Texas & 
N. O. R. Co V. Owens, supra. 

64L Admission, tender, or offer of 
Judgment generally see supra 14 
76-87 

Object of statute is to encourage 
litigants to compromise their dif¬ 
ferences—^Palmer v. Styles, 110 N.W. 
1004, 78 ITbb. 362. 
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# 

statutes generally providing that a party rejecting 
an offer of judgment is charg^ble with costs if on 
the appeal he recovers less than the offer of judg- 
ment^s An offer made in the justice’s court, need 
not, under some statutes, be renewed in the appel¬ 
late court for it to shift the liability for costs to the 
party rejecting the same.56 The offer contemplated 
under some of these statutes is one in terms that 
when accepted as made entitled plaintiff to judg¬ 
ment for the amount specified with the costs then 
accrued, without further litigation.^^ On with¬ 
drawal of the offer by the party making the same, 
costs will go to the successful party, even though 
his recovery on appeal is for a lesser amount tha n 
that recovered in the justice’s court®8 

In Delaware, under a constitutional provision 
that at any time, pending an action for debt or 


damages, defendant may bring into court a sum of 
money to discharge the same, together with the 
costs then accrued, and, plaintiff not accepting it, if 
on final decision of the case he shall not recover' 
a greater sum, he shall not recover any costs ac¬ 
cruing after such payment, except where plaintiff 
is an executor or administrator, where a payment is 
made pursuant to such provision to a justice of the 
peace, that fact is not admissible on the trial of the 
case anew in the superior court on appeal.®® 

In New York, the subject of costs on appeal has 
been said to be in a rather unsettled state.®® Under 
the provisions on the subject of this section, if nei¬ 
ther party makes offer of judgment, the party who 
recovers, whether the amount is larger or smaller 
than that recovered in the justice’s court, is entitled 
to costs,®^ and this is so without regard to the 


65. Iowa—Cohen v. Gibson, 42 N 
W. 664, 78 Iowa 214—^Best v. Dean, 
8 Iowa 619—Powell v. Western 
Stage Co., 2 Iowa 50. 

Neb.—Palmer v. Styles. 110 N.W 
1004, 78 Neb, 362. 

Pa.—Park v. Sweeny, 39 Pa, 111— 
Driesbach v. Moms, 1 Kulp 301— 
Dellone v. (Serber, 8 York LegRec 
23. 

15 CJ. p 291 note 68. 

Oosts aocndxig after otfer 
Ohio—Carpenter v. Kent, 11 Ohio St 
654—Courtright V. Staggers, 5 Ohio 
St 611. 

Offer by agestt 

In Pennsylvania, It was held that 
an offer may be made by an agent 
of defendant in his absence—^Ran¬ 
dall V. Wait 48 Pa 127. 

Ooets as part of offer 
In Iowa, it was held that the'offer 
must Include costs or it will not be 
effectual.—^Powell v. Western Stage 
Co, 2 lo^ 60. 

Beq,iiJb*eaiieaLts of statute 

(1) In Pennsylvania^ offer must be 
of a Judgment and not a sum of 
money.—Dickerson v. Anderson, 4 
Whart, Pa., 78—^McDowell v. Glass, 
4 Watts, Pa. 889. 

(2) It must be made during the 
trial of the cause before the justice 
or before the appeal is taken.—^Bo¬ 
gart V. Rathbone, 1 Pa 188 

(8) Defendant must cause the of¬ 
fer to be entered on the justice's 
record—^Bogart v, Rathbone, supra 
(4) It IS the duty of the justice to 
enter the offer on his docket when 
requested so to do —Seibert v 
Klme, 1 ^*a. 38—^Maglll v. Tomer, 6 
Watta. Pa., 494. 

Plaintiff must have notioe of the 
offer of judgment by defendant in 
the action to be affected thereby — 
Dnesbach v. Morns, 1 Kulp, Pa., 
. 801. 


Proof of offer 

(1) In Pennsylvania, the certificate 
in a transcript, that defendant of¬ 
fer^ to confess judgment, is not evi¬ 
dence of such fact.—Clemens v. Gil¬ 
bert, 12 Pa. 265. 

(2) The only evidence thereof is 
the record—Seibert v. Kline, 1 Pa. 
38 

(3) If the record states that the 
offer IS absolute, It cannot be shown 
to be conditional—Gardner v. Davis, 
16 Pa 41. 

Xn Arkaansas 

(1) If on appeal from a Justice's 
court appellee recovers suiy amount, 
although less thau amount appealed 
from, appellant must pay costs, un¬ 
less he shall have tendered as much 
or more than the amount recovered 
in the circuit court.—^Latta v. Dodd, 
23 Ark. 59, overruling Hicks v. Ma- 
ness, 19 Ark. 701. 

<2) But where plaintiff on appeal 
recovers less than defendant offered 
to confess judgment for in the jus¬ 
tice’s court, all costs subsequent to 
the offer must be taxed to plain¬ 
tiff—Petsinger v. Beaver, 44 Ark 
562. 

66. Mo.—^Ramsey v. Hotbwell, 163 S. 

W. 792, 168 Mo App. 271. 

67- Neb—^Palmer v. Styles, 110 N 

W. 1004, 78 Neb. 362 

5& Neb—^Palmer v. Styles, 110 N 

W 1004, 78 Neb 862. 

Rejection of acceptance 

Acceptance of an offer coupled 
with a condition that judgment shall 
include costs is an acceptance accord¬ 
ing to the legal effect of the offer 
entitling plalntlfr to judgment for 
the amount offered and costs with¬ 
out further litigation, and a rejection 
of such an acceptance amounts to a 
withdrawal of the offer and leaves 
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the parties standing as though no 
offer were made.—^Palmer v. Styles, 
supra. 

69- Del—Speakman v. Price, 80 A. 
627, 26 DeL 377. 

ea N.Y.—Jones v. Watters, 281 N. 
TS. 402, 133 Misc 60. 

61- N.Y.—Chiacchia v. Nineteen 
Hundred Corporation, 274 N Y S. 
678, 242 AppDiv. 248. 

15 CJ- P 291 note 52. 

Applicability of statute 
Provision for costa on appeal ap¬ 
plies to justice’s court action in 
which defendant counterclaimed ajid 
neither party made offer.—Jones v. 
Watters, 281 N.Y.S. 402, 133 Misc. 
60. 

Comparative results immaterial 
Costs on appeal from Auburn city 
court do not depend on comparison 
of result with result below, but go to 
party in whose favor decision runs. 
—Doyle V Freeman, 257 N.Y.S, 660, 
236 App.Div. 345. 

Verdict of uo cause of aotion 

(1) In a case where defendant had 
Intezposed a counterclaim on which 
he recovered m the justice’s court, 
he was held entitled to costs, in the 
absence of an offer by either side, 
on the appeal of plaintiff resulting 
in a verdict of no cause of action,— 
Doyle V. Freeman, supra. 

(2) In another case, where defend¬ 
ant appealed from a verdict of no 
cause of action in the Justice’s court 
where he had interposed a counter^ 
claim, neither party was held en¬ 
titled to costs on an appeal result¬ 
ing in a verdict of no cause of ac¬ 
tion, the court stating therein that a 
verdict of no cause of action is not 
a “decision" for defendant ' filing 
counterclaim, entitling him to cos{» 
on appeal.—Jones v. Watters* ^21 
N.Y.S. 402, 138 Misc. 60* 
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amount of the recovery. It has been held that the 
only effect, as far as costs are concerned, of the 
statute relating to offers of judgment on appeals 
from justices’ courts is to entitle the party making 
the offer to costs, if the recovery in the appellate 
court is less favorable to his adversary than the 
offer.® 3 The offer may be signed by the attorney of 
the party making it,®^ but must be served on the 
attorney representing the other party in the ap¬ 
pellate court.®® 

In West Virginia, on appeal from a justice by the 
party against whom judgment was rendered and 
who on the trial in the circuit court reduced judg¬ 
ment more than five dollars, but who did not make 
the tender of an amount equal to or greater than 
the judgment recovered against him before the trial 
as authorized by statute, the circuit court cannot 
render judgment against such appellant for costs 
in the circuit court, unless it is a case involving the 
title to specific personalty or the possession of the 
real estate, freedom of a person, the validity of any 
^statute, or the right to levy taxes.®® 

§ 395. Calculation of Amount of Judgment 

The cases differ as to whether or not interest on the 
Judgment below is to be considered in determining 
whether the judgment on appeal is for a larger or 
smaller amount than that below. Costs in the lower 
court are excluded in such determination. 

In a number of jurisdictions, it is held that m de¬ 
termining whether a judgment on appeal from a 

62. NT—Jones v Watters, supra— 

Pierano v Merritt, 42 NE 718, 148 
NT 289 

TTnder earlier oases 

(1) If the successful party recov¬ 
ers fifty dollars or more on appeal 
he IS entitled to costs whether he 
made any offer of judgment or not 
—^Fowler v Dearing, 89 N.T S 1034, 

6 AppDiv 221. 

(2) But where he fails to recover 
fifty dollars, and makes no offer of 
judgment himself, he is not entitled 
to costs, although he recovers an 
amount greater than that for which 
the opposite party offered judgment 
—McKuskie v Hendrickson, 28 N E 
650, 128 NT 665—^RoSe v. Wells, 86 
NTS. 889, 92 App Div. 76. 

15 C J. p 291 note 54. 

63. N.T.—^Birdsall v. Keyes, 21 N. 

TS 87, 66 Hun 233—^Hildas v. 

Central Hudson Steamboat Co., 126 
NTS. 1022, 68 Misc. 426. 

Where plaintiff accepts offer of 

Judgment for specified sum, he is 
entitled to recover, m addition there¬ 
to, the amount paid to perfect his 
appeal —^Hollenback v. Knapp, 42 
Hun, N T, 207. 

64. NT.—Cutting v. Jessmer, 91 N 
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justice’s court is for a larger or a smaller amount 
than that recovered in the justice’s court, interest 
accruing on the justice’s judgment pending appeal 
should not be included; that is to say, if the judg¬ 
ment on appeal exclusive of interest is for a smaller 
sum than the amount of the judgment below, the 
judgment will, for the purposes of costs, be consid¬ 
ered a judgment for a smaller amount ,®7 but in 
other jurisdictions the contrary view obtains.®® 

In determining whether a more favorable recov¬ 
ery was had by plaintiff on his appeal from a jus¬ 
tice’s court judgment m his favor, the costs taxed 
by the justice are to be excluded from considera¬ 
tion.®® So, it has been held that attorney’s fees 
stipulated for in a note sued on and included in the 
judgment of the circuit court cannot be deducted 
before comparing it with the judgment appealed 
from, to determine whether the latter has been re- 
duced.70 

Counterclaim after appeal. A judgment on ap¬ 
peal will be considered more favorable, although 
for a less amount, where it is rendered so by the 
extinguishment of a counterclaim set up by amend¬ 
ment after the appeal was taken. 

Where plaintiff remits part of the judgment in 
the justice’s court, the judgment will be regarded 
as standing at that sum at the time an appeal is tak¬ 
en from it, in determining for the purpose of fixing 
the liability for costs whether the judgment has 
been reduced on appeal.'^^ 

mg on whom costs should fall In the 
county court—Mills v. Haas, Tex, 
Civ App, 27 SW. 674 
38. Ind.—^Widup V. Gibson, 63 Ind- 
484 

Pa—^Barker v. McCreary, 66 Pa 162. 

15 CmT p 293 note 95 
GB* Ohio—Gares v. Stever, 6 Ohio 

NP.,NS, 189 

16 C J‘p 294 note 96. 

Beason for rule 

‘Tt IS universal to refer to the 
recovery of a successful party as the 
amount of the flndmg in his favor 
exclusive of costs Costs are not 
generally, properly or technically 
speaking, a part of the recovery It¬ 
self, but only an incident to it— 
something that follows or flows 
from it 8is an allowance imposed and 
to be taxed and collected under stat¬ 
utory authority in the natuie of a 
penalty''—Carden v Louisville, etc, 
R Co, 66 So. 921, 11 Ala.App. 626, 
629. 

70. Ind—Grover v. Wiles, 27 NE. 

809, 1 Ind App. 174. 

71- NT.—Adolph v. Be Cen, 18 N. 
T Civ Proc. 6. 

7S. Ind.—Clark v. Milburn, 62 lud. 
203. 


TS 658, 101 AppDiv 283, 16 Ann 
Cas. 423—Sherman v. Shisler, 27 
N T.S 216, 6 Misc 203. 

Affidavit of authority lumeoessary 
Code Civ Proc § 740, relative to 
tender, and providing that, if an of¬ 
fer is not subscribed by the party 
making it, his attorney must sub¬ 
scribe It, and annex thereto his affi¬ 
davit showing authority, does not ap¬ 
ply to an offer of judgment under 
§ 8070, signed by an attorney, which 
need not be accompanied by an affi¬ 
davit—Cutting V Jessmer, 91 NTS 
668, 101 AppDiv. 283, 15 NT Ann.. 
Cas 423. 

65. N.T —^McLear v. Rejmolds, 78 N 
TS 467, 76 AppDiv. 267 

66. WVa—^West Virginia Cent Gas 
Co V. Holt, 66 S.B 717, 66 WVa 
516. 

67. Iowa—Ritchey v. Adleflnger, 71 
N W. 206, 102 Iowa 144 

NT.—KeUy v Bonesteel, 29 Hun 
646 

Tex.—Galveston, etc, R Co. v Wei- 
mers, 12 SW 28^L, 74 Tex. 664. 

16 CJ P 293 note 98. 

Zutereat recovered in. oounty court 
for time anterior to Justloe’a Judg- 
xnent is properly added m ascertain- 
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§ 396. Costs on Remand for New Trial 

Under some of the statutes on remand for a new 
trial In the Justice's court, the appellate court can award 
only the costs of appeal and not the costs in the lower 
court, If after reversal the case is retained for final 
disposition, the appellate court may award all coats up to 
that time. 

Under the applicable statutes in some jurisdic¬ 
tions, if the appellate court reverses the judgment 
and remands the case for new trial in the justice's 
court, the appellate court can render judgment only 
for the costs of appeal, and may not render judg¬ 
ment for either party for costs made in the justice's 
court.'^s If^ however, the appellate court on re¬ 
versing the judgment of the justice’s court retains 
the cause for final adjudication, it may enter judg¬ 
ment against defendant in error for costs accruing 
up to that time 

In some jurisdictions, under the applicable stat¬ 
utes, where the appellate court grants new trial 
generally, without any order in relation to costs, 
costs abide the event of the suitJ® 

§ 397. Specifications of Errors in Notice of 
Appeal 

Under some statutes, costs on appeal to the prevailing 
party depend on a proper statement In the notice of ap¬ 
peal setting forth In what particular the judgment be¬ 
low should have been more favorable. 

Under some statutes, appellant is required to 
state m his notice of appeal in what particular the 
judgment below should have been more favorable 
to him to entitle him to costs on appeal. A state¬ 
ment of the ground of appeal as being '^because the 
verdict was contrary to the law and the evidence, 
in that the jury did not find for the defendant" is 
not a suflScient statement of the particulars com¬ 
plained of within the requirements of such a stat¬ 
ute.*^® If the claim is that the amount of judgment 
is less favorable thsin it should have been, the no¬ 
tice should state what should have been the 
amount. 


§ 398. Costs of Amendment after Taking Ap¬ 
peal 

Under some of the applicable statutes regulating 
costs on appeal from a Justice's court, where the plain¬ 
tiff has been permitted to amend, the court may make 
such award as to costs as may be just. 

In some jurisdictions under the applicable stat¬ 
utes regulating the costs on appeal from a justice's 
court, where plaintiff has been permitted to amend, 
the court may make such award in relation to costs 
as may be just,78 and this, it has been held, may be 
the costs of the amendment,^® or the costs which 
had previously accrued.80 In other jurisdictions, 
where defendant is allowed on appeal to plead sat¬ 
isfaction puis darrein continuance, he may be sub¬ 
jected to payment of all previous costs, including 
those of trial.®^ 

Where the judgment is reversed on defendant’s 
appeal, the costs to abide the event, and on the sec¬ 
ond trial defendant objects to the sufficiency of the 
complaint, whereupon plaintiff is allowed to amend 
on payment of a specified sum as costs, he should 
also be required to pay the costs awarded on the 
appeal.®^ 

Where plaintiff presents by the pleading a differ¬ 
ent issue in the circuit court from that presented 
in the court below, costs must be denied to him and 
given to his adversary.®® 

§ 399. Want of Jurisdiction of Justice 

In some jurisdictions, costs have been awarded In 
favor of the defendant m cases where the appellate 
court has dismissed the action for want of Jurisdiction In 
the lower court. In others, costs are not awarded In 
such a case. 

In some jurisdictions, under the applicable statutes 
where the appellate court on appeal from a judg¬ 
ment of a justice's court or that of another court 
of inferior or limited jurisdiction, dismisses the ap¬ 
peal, abates the action,®^ or reverses the judg¬ 
ment,®® for want of jurisdiction in the lower court, 
defendant as the prevailmg party is entitled to costs. 
In other jurisdictions, on dismissal of the action 
by the appellate court for want of .junsdiction in 


73. Kan—Stagrer v. Harrin^rton, 27 
Kan. 414. 

74. Kaji —^Itorinsr v Rockwood, 13 
Kan. 178 

Ohio.—^Belford v. Parrish, 22 Ohio 
St 871. 

75. Ind —^Bergman v. Ashdill, 48 
Ind. 489. 

76. S.C—WaU V. Davis, 19 sa 
466. 

77. S C.—Wall V. Davis, supra. 

78. Ind.—Miller v. Beal, 26 Ind. 
234. 


79. Ind —^Indianapolis, etc., B. Co. 
V Clark, 21 Ind 160—^Murray v. 
Fry, 6 Ind 371. 

80. Ind.—Mayftm v. Wood, 4 Blackf. 
297 

81. Tenn —Campbell v. Reeves, 8 
Sneed 62 

15 C J. p 294 note 16. 

88 . N.T.—^Ireland v. Metropolitan 
El R. Co., 8 R'T.St 127. 

83. Mich.—^Dewey v. Johnson, 16 
Mich. 490. 
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84. Ky—^Bassett v. Oldham, 7 Dana 
168—^McKitrick v, Peter, 5 Dana 
587 

Me.—Call V Mitchell, 89 Me 465. 
Tex—Wadsworth v. Chick, 55 Tex. 
241 

Wis —^Miltimore v Hoffman, 104 N W* 
841, 126 Wis. 558, disapproving dic¬ 
tum Blackwood V. Jones, 27 Wis. 
498. 

85. Mich.—^Bryan v. Smith, 10 M 19 I 1 . 
229 

N.T —^Moore v. Taylor, 84 N.TJSl 518, 
88 App.Div. 4. 
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♦the justice’s court, costs are not awarded against 
plaintiff, the ground assigned being that where the 
justice had no jurisdiction none is conferred on the 
appellate court by the appeal.^® 

In some jurisdictions, where a cause brought in 
a justice’s court which had no jurisdiction is ap¬ 
pealed to a court which acquires jurisdiction by the 
appearance and submission of the parties, costs be¬ 
fore the justice’s court cannot be included in the 
judgment of the appellate court, the proceedings 
before the justice’s court being considered a nulli¬ 
ty.®'^ 

Where the appeal alone is dismissed, appellee 
is entitled to costs of appeal.®® 

§ 400. Costs to Abide Event 

Under a number of the statutes, costs on an appeal 
from a justice's court follow the judgment. 

In a number of jurisdictions under the applicable 
statutes, some of which contain designated excep¬ 
tions, costs on appeal may be made to abide the 
event or follow the judgment.®® Under these stat¬ 
utes, the party in whose favor the judgment is ren¬ 
dered on appeal, if not within these exceptions is 


entitled to costs, whether the amount of the judg¬ 
ment is increased or reduced,®® So, where a party 
appeals from a judgment in favor of his adversary 
and obtains a judgment on appeal in his favor, he 
will be entitled to costs.®^ On the other hand, if 
plaintiff fails to recover before the justice and 
fails again on appeal, defendant is entitled to judg¬ 
ment for costs.®® 

§ 401. Security for Costs 

Whether on appeal from a Justice's court a party 
may be required to give security for costs depends on the 
applicable statutes involved. 

Whether or not a party'’may be required to give 
security for costs on an appead from a justice’s 
court or other court of inferior or limited jurisdic¬ 
tion depends on the terms of the applicable stat¬ 
utes involved Under a number of such statutes, 
where defendant in a case in a justice’s court, 
against whom a judgment has been rendered, ap¬ 
peals from the judgment, plaintiff cannot be re¬ 
quired to give security for costs, whether or not 
security was given below in the justice’s court.®® 
Under others, plaintiff may be reqmred to give such 
security,®^ unless the right of defendant to require 


86. Ark.—Gregory v. Williams, 24 
Ark. 177. 

87. Ohio—^Harrington v Heath, 16 
Ohio 483 

88. Ky—^Bassett v. Oldham, 7 Dana 
168—-McKitrick v P&ter, 5 Dana 
687. 

Tex.—^Roeser v, Bellmer, 7 Tex. 1— 
Parker v. Watt, Civ.App, 178 S W. 
718. 

15 CJ p 296 note 24. 

Difnnlssaa for want of JnnsiUctlon of 
appeal 

Where appellate court has no juris¬ 
diction of an appeal from a justice's 
court, a judgment of such court 
awarding costs to appellant is void 
and enforcement thereof may be 
prohibited—^Rose v. O'Brien, 87 S.B 
378, 77 WVa. 816. 

89. NY.—^Tickner v. Mesel, 195 N 
TS '284. 

90. NH.—Hartwell v. Hams,' 86 N. 
H, 430. 

Pa —^Barker v, McCreary,' 66 Pa. 
162. 

15 C.J. p 290 note 81. 

Comitexclalin, reducing aanonnt 
Where, on appeal from judgment of 
justice of the peace, plaintiff's claim 
was for money demand, and counter- 
/daim was of same kind, plaintiff, 
having recovered final Judgment for 
difference in demands, was entitled, 
under Comp.St §§ 661, 1266, to en¬ 
tire costs—^Ritchie v. Ritchie, 136 S 
B 468, 192 NC 688. 

; IxKtexsnedlate award of arbitrators 
for an amount greater thdn the ver¬ 


dict and judgment on appeal does 
not take the case out of the rule. 
—^Newhouae v. Kelly, 5 Watts, Pa., 
608. 

Trespass and trover 

The act of April 9, 1833, which 
provides that costs on appeals from 
justices of the peace shall “abide the 
event of the suit and be paid by 
the unsuccessful party, as in other 
cases,*' applies to appeals in cases 
of trespass and trover —King v. 
Boyles, 81 Pa. 424, 426—^McCurdy v. 
Thompson, 2 Lane L Rev, Pa., 297. 

91. Ind—Castle v House, 41 Ind. 
383—Topf V. Kins, 26 Ind. 391 

15 C.J, p 290 note 82. 

Appeal from default JudgmeiLt 

If, on defendant's appeal from a 
judgment for plaintiff, he recovers 
judgmient, he will be entitled to costs, 
although the appeal was taken from 
a default judgment—^Hall v. Reyn¬ 
olds. 14 Ind 472 

92. Ind —Scary v Brush, 42 Ind. 
172 

See also a case holding that, on 
appeal to the circuit court, plaintiff, 
having no cause of action, was prop¬ 
erly adjudged to pay the costii of 
both courts.—Willis v. McNeal, 8 
KyL 411 

93u Ill.—Campbell v. Giblin, 19 Ill 
64 

Mo—Button V Hannibal, etc, R 
Co. 61 Mo 163 

Tex—^Miller v. Holtz, 28 Tex. 138. 

16 C.J. P 296 note 34. 
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Bffeot of cost bomd in justice’s 
court 

(1) I^fendant appealing from an 
adverse judgment of a justice's court 
cannot compel plaintiff to give a cost 
bond where plaintiff was reauired by 
the justice's court to give a cost 
bond which defendant did not at¬ 
tack—Trinity County Lumber Co v. 
Conner, TexCivApp, 176 S.W. 911. 

(2) The f€U5t that, on appeal from 
a justice's court to the county court, 
the clerk of the county court did not 
indorse a bond given in the Jus¬ 
tice's court for costs as filed by him, 
does not prevent the bond from ap¬ 
pearing as one for costs m the 
county court ^—Glameyer v. Hamilton, 
TexCivApp, 60 S.W 471. 

9A N.T •—McMurray v. Liddell, 237 
N.TS. 131, *227 App-Div. 116, 

Ohio.—^Berger v Goldsmith, 12 Ohio 
N.P.,N-S., 362. 

, 16 aJ. P 295 note 88. 

Basis for mis 

Under the statute making the trial 
on appeal from the Justice's court 
the same as if it had been originally 
instituted In the appellate court, se¬ 
curity for costs may* be required.— 
McMurray v Liddell, 237 N.T.S. 131, 
227 AppDiv 116. 

Nonresident plaintiff 
N T.—^McMurray v. Liddell, supra. 
Ohio—Berger v. Goldsmith, 12 Ohio 
NF, NS, 362. 

Waiver of seonxity 
Where defendant appears and suc¬ 
cessfully defends a case on the mer- 
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the same is barred by lacbes.^5 

Where a statute requires a recognizance or other 
security for costs from the party appealing from a 
justice’s or other inferior court, the giving of such 
security conditioned in substantial compliance with 
the terms of the statute is sufficient,®® Under a 
statute authorizing the court to require security for 
costs where it appears proper, on an appeal from a 
justice’s judgment an application to compel plain¬ 
tiff to give security for costs which had been re¬ 
quired by the justice was within the appellate 
court’s discretion.®*^ 

§ 402. Items Allowable and Objections to 
Taxation 

Only such items as are within the terms of the ap¬ 
plicable statute may be taxed as costs on an appeal from 
or certiorari to a court of inferior or limited Jurisdic¬ 
tion. 

Only such items as come within the terms of the 
applicable statute may be taxed as costs on appeal 
from or certiorari to a court of inferior or limited 
jurisdiction.®® Thus, in the absence of statutory 
authonty therefor, no costs will be allowed for pre¬ 
paring and serving an amendment on appeal;®® or 
for costs for proceedings after notice of trial on 
appeal and before trial.^ 

In some junsdictions, on the dismissal of an ap¬ 
peal from a justice on motion, respondent is enti¬ 


tled to an attorney’s fee for the trial of an issue of 
law,® and under others, plaintiff m error in certio¬ 
rari to a justice’s court is entitled to an attorney 
fee on reversal of the judgment;® and it has been 
held that the affirmance of justice’s proceedings on 
certiorari is a judgment under the statute which en¬ 
titles plaintiff to tax an attorney’s fee.^ 

Objections to the cost bill or any part thereof on 
appeal from a justice’s judgment may be made at 
any time before the appellate court has exercised 
its discretion in fixing costs.^ Objection may be 
made to a cost bill which fails to set forth the 
Items with sufficient particularity.® 

§ 403. Damages Awarded on Appeal 

Under some of the statutes, damages may be awarded 
as part of the costs on appeals from courts of inferior 
or limited jurisdiction. 

By analogy to the practice on appeals from 
courts of general jurisdiction, discussed supra § 
371 et seq, it seems that, in the absence of special 
statutory authority, no power to award damages 
against one appealing from a justice’s court or 
other court of inferior or limited jurisdiction to a 
court of superior jurisdiction exists. However, in 
some jurisdictions, statutes have been enacted 
which under specified circumstances authorize the 
imposition of damages against one appealing from 
judgments in such courts.^ Under some of these 


its, and plaintiff appeals, he cannot 
then move to dismiss the appeal for 
want of security for costs, because 
his right to security has been waived 
—^Duncan v Richardson, 34 Ala. 117 
—Thompson v Clopton, 31 Ala. 647 
Judgment against surety 
Under some statutes a surety for 
costs in justice’s court may be in¬ 
cluded in the judgment rendered on 
appeal against hjs principal.—^Boatz 
V. Berg, 16 NW. 184, 61 Mich, 8, fol¬ 
lowed in McLean v Isbell, 6 N.W. 
210, 44 Mich. 129 

95. Pa —^Farmers’ Nursery Co. v. 
Harshberger, 26 Pa Co. 456. 

96. AldexmesL’s court' 

Recognizance taken on appeal from 

aldermen’s court was held sufficient. 
—^Hardy v Watts, 22 Pa, 83, 1 
Pittsb. 39, 1 Pittsb.LegJ. 42. 

97. Wis—Simanek v. Nemetz, 97 N. 
W. 608, 1^0 Wis. 42. 

16 C J. p 296 note 87. 

98. Mich—^Dodge v. Corbin, 2 Mich. 
N.P. 140. 

N.Y.—^Doyle v. Freeman, 267 N.Y S 
550, 235 App.Dlv 345. 

Tex—Wilson v. Kerley, Civ.App, 26 
SW2d 887. 

Vnmber of witnesses 
Under a statute providing that m 
no cause shall there be allowed the 


fees of more than two witnesses to 
any one fact, on motion to retax 
costs on appeal from justice’s court, 
the burden rests on movant to prove 
that the witnesses had been illegal¬ 
ly summoned.—Texas & N O R. Co 
V, Owens, Tex.CivApp., 299 S-W 616 
Unnecessary Issue roll . 

No issue roll being required in 
certiorari from the circuit court to a 
justice’s court, the matter being 
heard on the original papers return¬ 
ed by the justice, no fee can be taxed 
for makmg one.—^Podge v Corbin, 2 
Mich N.P. 140. 

Costs nnlawfiiUy occasioned, by con^ 
stable 

When constable chose to disobey 
supersedeas wnt and to continue to 
hold property taken under justice's 
order for foreclosure sale, constable 
held pr<^perty at his own peril, and 
It was error to tax against defend¬ 
ant on the appeal cost occasioned by 
unlawful act of constable in refusing 
to obey the writ when served—^Wil¬ 
son V. Kerley, Tex.CivA.pp., 25 S.W. 
2d 887. 

99. N.T.—Brick v. Favilla, 106 N.Y. 

S. 188, 66 Misc. 38. 

1. See a case holding that, there be¬ 
ing no notice of trial on appeal from 
a judgment of a justice of the peace 

647 


to the county court, no costs may be 
taxed for proceedings after notice 
and before trial, the statute not pro¬ 
viding for the taxation of such item- 
—Wold V South Dakota Cent, R Co , 
122 NW. 683, 23 S.D. 621. 

8. Or.—^Nicholson v. Newton, 142 
P. 614, 71 Or 387. 

3. Mich—^Dodge v. Corbin, 2 Mich. 
N.P. 140. 

4i Pa.—^Hocking v Whorrell, 28 Pa, 
Dist. 632, 67 Pittsb Leg.J 644, 68 
Pittsb Leg J. 684, 1 Brie Go 128, 1 
Som.LegJ. 89. 

6w Nev —^McLeod v, Nye County 
Fifth Judicial Dist. Ct., 167 P 
649, 89 Nev 337. 

& Items stated with sufficient par- 
tioiilaxity 

Mont—Duckett v. Biggs, 188 P. 988, 
57 Mont. 448. 

7- Miss.—^Prewett v. Nash, 50 Miss. 
584. 

Constitutional restraints 
A statute imposing a penalty 
against appellant on affirmance of 
the judgment has been held invalid 
under a constitutional provision per¬ 
mitting a party to appeal as a mat-f 
ter of right.—Coburn v Watsoi^ 
N.W- 171, 48 Neb 258—Moore v- 
Herron, 24 N.W. 461, 17 Nebw 
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statutes, damages may be awarded against appel¬ 
lant on an appeal deemed by the court to be friv¬ 
olous or without substantial merit® 

Where a statute provides that, if defendant is 
appellant and judgment was rendered for plaintiff 
in the original suit, ten per cent damages shall be 


included in the judgment, damages may be award¬ 
ed against defendant on his appeal, although he 
succeeds in reducing the amount of the judgment;® 
but this statute has no application where the ap¬ 
peal IS taken by plaintiff, and it is error on award¬ 
ing judgment against defendant to add the statutory 
damages.^® 


X. COSTS ON ORANTlNa OB BEFUSmC NEW TBIAL 


§ 404. In General 

Where there are two or more trials of the same 
cause, It IS often held that the party finally losing Is 
liable for all costs in the trial courts. 

Under applicable statutes, it is often held that 
where there are two or more successive trials in 
an action the party finally losing the case must pay 
all the properly taxable costs of the trial courts, 
provided under some statutes the prevailing party 
was not at fault in incurring additional costs,i2 
and this is so, even though die losing party had 
prevailed in one or more of the earlier trials.^® 
The party succeeding in obtaining a new trial in 
which he is ultimately successful has been held en¬ 
titled to the costs incurred m both trials.!^ 


Some statutes leave it to the discretion of the 
court ordering a new trial to make costs abide the 
result of the action or assess them against either 
party except in specified instances.^® 

§ 405. Costs of First Trial 

Under applicable statutes, where there have been 
several trials of the same case, the party ultimately 
losing has been held to be liable for the properly taxa¬ 
ble costs of the earlier trials, unless otherwise properly 
provided by the court on grant of the new trial. 

Under applicable statutes, the party who is finally 
unsuccessful after successive trials in the same ac¬ 
tion is often held liable for the taxable costs of the 
trial court incurred on the earlier trials,^® imless 


Moore v. Herron, 24 N,W. 425, 17 
Neb, 697. 

JtLstioe’s oonzt as inferior 

Statute which provides that on 
all appeals to be taken from an in¬ 
ferior to a superior jurisdiction, 
when the judgment of the inferior 
jurisdiction shall be affirmed, plain¬ 
tiff shall recover in addition to the 
judgment of the court below at the 
rate of twelve and one-half per cent 
per annum thereon up to the time of 
the rendition of the judgment in the 
court to which the appeal is taken, 
applies to appeals from a justice’s 
court, since a justice’s court is an 
inferior jurisdiction and the circuit 
court a superior one.—^Union Bank v. 
Lowe, Meigs, Tenn, 226. 

8. La—Weiss v, Mayfield, App., 178 

So 611. 

Applicability of general statute 
La—^Weiss v. Mayfield, supra. 

Appeal held frivolous 

In suit in city court on an open 
account, where petition was verified 
by creditor’s affidavit, and contained 
Itemized statement of the account, 
and, after default judgment, debtor 
appealed on ground of insufficiency 
of evidence, debtor’s appeal was un¬ 
justified, m view of statutory provi¬ 
sion that an affidavit of correctness 
of an open account is pnma facie 
proof thereof, so that creditor was 
entitled by statute to allowance of 
damages for taking of “frivolous ap¬ 
peal.”—Weiss V. Mayfield, supra. 


Xu Alabama 

(1) Under a statute providing that 
on appeal from a justic«»’s court, fif¬ 
teen per cent damages may be al¬ 
lowed if the appeal was taken for 
delay, the court may leave to the 
jury the decision of the question 
whether the appeal was taken for 
delay merely.—Crump v. Battles, 49 
Ala 223. 

(2) In an earlier case, however, 
it was held that the damages must 
be imposed by the court, and not by 
the jury—Shorter v. Hightower, 48 
Ala. 526. 

9. Miss.—^Prewett v. Nash, 60 Miss 
584 

Judgment against prluoipala and 
sureties Jointly 

By the express provisions of the 
Mississippi statutes the judgment 
should be rendered against the prin¬ 
cipal and the surety on the appeal 
bond jointly—^Prewett v Nash, su¬ 
pra. 

10. Miss —Galloway v. Champlin, 58 
So 710, 101 Miss 822—Louisville, 
etc., R Co. V. Pool, 16 So. 768, 72 
Miss 487. 

15 C J. p 295 note 82 

11. Cal.—Tulare Irr. Dist. v. Lind- 
say-Strathmore Irr Dist, 269 P 
525, 205 Cal 6 

Hawaii—^Victor v. Pxli, 27 Hawau, 
746. 

Mont —^Brunnahend v. Tibbies, 246 P. 
536, 76 Mont. 288. 
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New trial caused by disqualifloatiou 
of judge 

Cal —Tulare Irr. Dist. v. Lindsay- 
Strathmore Irr. Dist., 269 P 626, 
206 Cal 6—^Meyer v City of San 
Diego, 64 P, 124, 132 Cal 86. 
Successful jplaintiff in both totals 
IS entitled to tax costs of both trials 
—Hughes V Chicago, St P M & O 
Ry Co, 106 NW. 626, 126 Wis 525. 

19- Mont.—^Brunnabend v. Tibbies, 
246 P 536, 76 Mont. 288. 

lai HawaiL—Victor v. Fill, 27 Ha¬ 
waii 746. 

Boason for rule 

The final liability to pay costs is 
not determined until the final judg¬ 
ment.—^Victor V Pill, supra 

14. Wash—Child v Hill, 283 P. 
1076, 165 Wash 133. 

IB. Ariz —Durkee-Thomas Corpora¬ 
tion V Doherty, 12 P.2d 617, 40 
Ariz 899. 

New trial for insuAoienoy of pleads 
ing 

Under Rev Code 1928 9 1477, if 
new trial is clearly due to'insufficien¬ 
cy of the pleadings of the party in 
whose favor a verdict or judgment 
was rendered at the trial, costs 
shall he taxed against such party — 
Durkee - Thomas Corporation v. 
Doherty, supra. ' 

16. Cal,—Senior v Anderson, 62 P. 
568, 130 Cal 290. 

Hawaii—^Victor v. Pili, 27 Hawau 
746. 
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the pa 3 niient of costs of such trial was otherwise 
properly ordered by the court as a condition for 
granting the new trial,and this is true, even 
though he had prevailed in such earlier trial.^^ 

The rule has been applied, under some statutes, 
in favor of plaintiff who has successfully moved for 
a new trial on the ground of inadequacy of the ver¬ 
dict but in such a case, it has been held under 
an applicable statute, that if plaintiff fails to re¬ 
cover a greater verdict on the second trial, the 
court has the discretion to deny plaintiff the costs 
of the first triaL^O 

In some jurisdictions, however, the view is taken 
that the party succeeding in obtaining a new trial, 
whether after reversal on appeal or on motion 
therefor in the trial court, is the successful party 
with respect to the first trial and hence entitled to 
the costs therein, even though the other party is 
ultimately successful on the retrial of the action .21 

Some cases hold that, if the order for a new trial 
is not made necessary through any fault of the 


§ 406 

losing party, the costs of the first trial will not be 
taxed against him .22 

Costs of former trial on remand by appellate 
court see supra § 310 

In Massachusetts, it has been held that where 
judgment is arrested after verdict for plaintiff and 
leave to amend and a new trial granted, costs will 
be allowed defendant from the time the case vrent 
to the jury but where the new trial ■was granted 
on the ground of a misdirection by the judge as to 
several of plaintiff’s counts, and the direction vras 
overruled as to some of the counts and confirmed as 
to the others, plaintiff was held entitled to costs as 
the prevailing party,^^ 

Items allowable. The items of costs which may 
be taxed with respect to the earlier trials depends 
on the terms of the statutes involved.25 

§ 406. Costs of Motion 

Whether or not costs are recoverable on the grant¬ 
ing or refusing of a motion for new trial depends on the 
statutes Involved. 


COSTS 


Mont. —^Bninnabend v. Tibbies, 246 P 
536, 76 Mont 288. 

Or—City of Seaside v. Oregon Sure¬ 
ty & Casualty Co, 171 R 396, 87 
Or 624, 

Suooessful plaintiff entitled to costs 
Statutory provision for allowance 
of costs to plaintiff on recovery by 
him does not confine costs of an ac¬ 
tion to a single trial, but includes 
costs of former trials, where such 
costs were not paid as a condition 
of granting of a new trial—Hughes 
V Chicago, St. P M. & O. Ry. Co, 
106 NW 526, 126 Wls 525. 
ffew trial caused by disgualifloatlou 
of Judge 

The disQualification of the judge at 
the first trial necessitating a new 
trial of the action does not prevent 
the allowance of such costs to the 
party prevailing on the second trial 
—Tulare Irr Dist. v Lmdsay-Strath- 
more Irr Dist., 269 P 625, 206 Cal. 
6—^Meyer v City of San Diego, 64 
P. 124, 132 Cal. 36. 

17. Wis—^Hughes v Chicago. St. P 
M. & O Ry Co. 106 NW 626, 126 
Wis 626 

Imposition of costs as condition of 
granting new trial see the C J S, 
title New Trial S 208, also 46 C.J 
p 422 note 98-p 426 note 64 

la Hawaii—Victor v. Pili, 27 Ha¬ 
waii 746, 

19. Mont.—^Bninnabend v. Tibbies, 
246 P. 636, 76 Mont. 288. 

20. Mont.—^Brunnabend v. Tibbies, 
supra. 

21. Wash—Child v. Hill, 283 P. 


1076, 165 Wash 133—Klock Prod¬ 
uce Co V. Diamond Ice & Storage 
Co, 168 P 476, 98 Wash 676— 
Bngllo V. Holt & Jeffery, 168 R 
347, 91 Wash 644 
See, however, a case In such ju¬ 
risdiction construing Briglio v. Holt 
& Jeffery, supra, as speaking only of 
costs on appeal and stating therein 
that whether the costs of a prior 
trial are to be taxed in favor of 
the prevailing party on final deter¬ 
mination of the cause depends on 
the circumstances of the case, and 
that if a new trial is grranted m 
the exercise of some discretionary 
power of the court, it is within Its 
discretion whether it will require 
the losing party to pay all or any of 
the costs of the prevailing party in¬ 
curred in the prior trial.—^Toung v 
Travelers' Ins. Co., 216 P. 383, 126 
Wash. 118. 

ga. ND.—Kramer v. K. O Lee & 
Son Co, 250 N.W 873. 64 N D. 
g 4 —Minneapolis Threshing Ma¬ 
chine Co. V Huncousky, 202 N. 
W 280, 62 ND 112 
New trial for newly discovered evl^ 
deuce 

Where Jury disagrreed and court, 
although of opinion that defendant 
was entitled to dismissal, granted 
plaintiff new trial for newly discov¬ 
ered evidence, plaintiff, prevailing on 
second trial, was not entitled to costs 
incurred on first triaL—Taylor v. 
Minneapolis, St. P. & S S. M. Ry. 
Co. 248 N.W. 268, 68 ND. 832. 

as. Mass —Carlisle v. Weston, 1 
Mete. 26. 


2^ Mass —^Fowler v- Shearer, 7 

Mass 14. 

25. Xu Hew Tork 

(1) Where appellate division re¬ 
versed a Judgment against defendant 
on three counts, and on a new trial 
defendant prevailed on one count, de¬ 
fendant, in taxing costs, was en¬ 
titled to twenty-five dollars for pro¬ 
ceedings before and after grranting 
new trial.—Crown v H. M. Goldstein 
Co., 174 N.T.S. 78, 186 App.Div. 86. 

(2) Where a Judgment on three 
counts was reversed on appeal, and 
on retrial defendant prevailed on one 
count, and the costs of the parties 
were to he set off against each other, 
defendant was entitled to have taxed 
subpoena fees paid witnesses who 
were regularly summoned and testi¬ 
fied, irrespective of the particular 
count in the complaint as to which 
their testimony was directed —Crown 
V. H. M. Goldstein Co., supra. 

(3) For decisions as to particular 
items of costs based on earlier stat¬ 
utes see 16 CJ. p 296 notes 46-64. 

Xu Bliods Is l and, under applicable 
statutes, it was held that where a 
new trial is granted because of new¬ 
ly discovered evidence consisting of 
papers in defendant's possession 
which he had mislaid, and which are 
material only on a set-off pleaded by 
defendant, and plaintiff is a resi¬ 
dent of another state, defendant will 
be required to pay plaintiff's costs 
and expenses m coming to attend 
the trial and raturuing home.—^HUl 
V. Southwick, 9 R.L 299» 31 Axo-R* 
260. 
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Whether costs and disbursements are^® or are 
not27 recoverable on the granting or the refusing 
of a motion for a new trial depends on the statu¬ 
tory provisions of the particular jurisdiction. 

§ 407. - Necessity for Award 

Under some of the statutes, an actual award of costs 
on a motion for a new trial may be required. 

Under some of the applicable statutory provi¬ 
sions, an actual award of costs on a motion for a 
new trial may be required to entitle a party there¬ 
to,2® and, even in the absence of such a require¬ 
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ment, this has been said to be the better practice, 
although not absolutely necessary.^® 

Necessity for award on trial of action generally, 
see supra § 263; on appeal, see supra § 341. 

§ 408. -Items Allowable 

The Items of costs allowable on motion for new trial 
depend on the applicable statutes of the particular ju« 
rlsdictfon. 

The Items of costs allowable on motions for new 
trial depend on the statutory provisions of the par¬ 
ticular jurisdiction.®® 


COSTS 


M la ISontaaa, prevallingr party is 
entitled to costs and disbursements 
of motion for new trial—^Waite v, 
Tinson, 45 P 662. 18 Mont. 410 

In ZTew 'Zoxk 

(1) Under prevailing statutes, it 
ha^ been held that the costs of a 
motion for new trial are within the 
discretion of the court, where the 
motion IS made on a "case **—^Hadley 

V Pethcal, 24 N.T S 803, 23 NTCiv, 
Proc 216—Whitney v Saxe, 2 NYS 
663, 16 NT.CivProo. 460—^16 CJ. P 
297 note 66 [b] (1). 

<2) So. also. In a case where the 
motion was made on the judge’s min¬ 
utes without a case —^Naugatuck 
Cutlery Co. v. Rowe, 6 Abb-IST Cas. 
142. 

(8) Where discretion of court as 
to award of costs of motion for new 
trial has been fairly exercised, and 
order thereupon ^ade 19 not appealed 
from, determination is final—^Hadley 
V. PethCial, supra. 

(4) There are cases, however, 
which hold that the successful party 
IS entitled to costs as of right where 
the motion for new trial is made' on 
a case settled,—Garvey v U. S. 
Horse & Cattle Show Sqc., 38 N Y S 
171, 1 N.YAnnCas 406—Wilcox v. 
Daggett, 16 NYWklyDig. 208 

(5) Code Civ.Proc. § 3261 subd 8, 
providing that, "upon a motion for 
a new trial, upon a case," the same 
sum shall be awarded as costs as 
prescribed by subd 4, as amended 
by L 1902 c 516, amounts to a spe¬ 
cial regulation with respect to costs 
to the prevailing party on a motion 
for a new trial in the city court of 
Hew York; and hence Code Civ Proc. 
$ 8236, providing that coats on a mo¬ 
tion in an antion, the costs of 
which are not Specially regplated in 
this act, are in»the discretion of the 
court, has* no ^applicatioxi, and the 
award of the costs under such subd 8 
IS not discretionary, but is a matter 
of right—^Brennan’V. Joline, 127 H. 

Y S. 676. 70 Misc. 687. 

(6) It heSs ifeen held that gener¬ 
ally, It IS policy orhurrogate's court 
to Imxioi^ p^sonal c'osts alamst un¬ 
successful applicant for rehearing 


where question has been fully con¬ 
sidered on origrinal hearing and re¬ 
hearing produces no change in re¬ 
sult—^In re Cohen’s Estate, 264 N. 
Y.S 19, 147 Misc 880, 370 

(7) An exception was made to the 
rule in view of apparent earnestness 
of applicant in making contention — 
In re Cohen’s Estate, supra 

Xn Horth Carolina, where new trial 
IS granted on motion in supreme 
court on ground of newly discovered 
evidence, costs in such court will or¬ 
dinarily fall on moving paj^ty — 
Herndon v North Carolina R Co., 
28 SB 144, 121 NC. 498. 

Xn Worth Dakota, trial court has 
authority to award to prevailing par¬ 
ty, who has in no way been in fault 
and Is entitled to new trial as a 
matter of right, on a motion for 
new trial, costs and disbursements 
incident to such motion, whether 
such party ultimately becomes the 
p'revailing or the losing party in the 
final judgment which may be ob¬ 
tained in the action —Swallow v 
First State Bank. 160 NW. 137, 36 
ND 328 

Xn Wisconsin, a statute providing 
that costs may be allowed on a mo¬ 
tion in discretion of court or Judge 
not exceeding ten dollars authorizes 
imposition of costs on a motion for 
a new trial, although costs are not 
usually imposed on such motion.— 
Kosloski V. Kelly, 100 NW. 1037, 122 
Wis 665 

27. In Yermont, where application 
for new trial was justified because 
of statements made to one of con¬ 
testants' counsel by jforeman of jury, 
costs would not'be imposed'on con¬ 
testants, .although application was 
denied,—^In re Smith, 92 A. 228, 88 
Vt. 269 “ , / 

Costs to abide event 

In New Jersey plaintiff succeeding 
on his rule to show cause, but on 
secohd 'trial receiving adverse ver¬ 
dict, dannot tax costs of rule, be¬ 
cause the costs of former trial, as 
well as cost of proceedings in su¬ 
preme court on motion for new trial, 
must abide event of suit—^Pabst v. 
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Schwarzstein, 132 A. 92, 4 NJMisc. 
119 

2Si in New York, under a statute 
providing that "costs upon a mo¬ 
tion m an action where the costs 
thereof are not specifically regulated 
. . may be awarded . 

in the discretion of the court or 
judge," no costs of motion for new 
trial—^which are within the discre¬ 
tion of the court—can he allowed 
unless the court exercises its dis¬ 
cretion in awarding them—Miller v. 
Bush, 61 N.Y S 486, 29 App Div 
117, 118—^Lennox v Eldred, 65 Barb 
626—Hadley v Pethcal, 24 N.y.S. 
808, 28 N.Y.Clv.Proc. 21®, 

29, ND—Swallow v First State 

Bank, 160 NW. 137, 36 N.D, 323, 

329. 

Absence of order 

In North Dakota, without advert¬ 
ing to any particular statutory pro¬ 
vision, court held that the fact that' 
order granting new trial is silent as 
to costs IS not equivalent to adjudi¬ 
cation that such costs are not to he 
allowed to prevailing party—Swal¬ 
low V First State Bank, supra 

30. Xn Mtanesota, where bill of ex¬ 
ceptions IS prepared for and used on 
motion for new trial, which is grant¬ 
ed, with costs of motion, expense of 
preparing such bill is not taxable in 
supreme court on appeal from order 
granting new trial—^Linne v, For- 
restal, 68 NW 647, 61 Minn. 249— 
16 C.J. p ^297 note 63 [a] 

in Uontanay expense of stenogra¬ 
pher’s transcript of evidence in pre¬ 
paring motion for new trial is a 
necessary disbursement, within the 
meaning of a statute giving prevail¬ 
ing party his costs and necessary 
disbursements —Waite v. Vinson, 46 
P, 652. 18 Mont 410. 

Xn. North Dakota 

<1) Costs incident to such motion 
may be‘ awarded to the prevailing 
party, on such motion regardless of 
termination of action—Swallow, v. 
First State Bank, 160 NW. 137, 85 
N.D. 3^8. 

(2) Fees paid court stenographer 
for transcr;ipt on which a motion for 
new trial 'is founded are properly 
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In New York, where a motion is not made on a 
case, “motion costs*’—^ten dollars—only are allow- 
able.3^ Where a motion is made on a case 32 the 
same costs as are allowed on appeal is the measure 
of recovery of costs by the successful party.33 

§ 409- Construction and Effect of Order for 
New Trial 

Silence as to costs in an order granting a new trial 
is not equivalent to a denial of costs. 


That the order granting a new trial is silent as 
to costs is not equivalent to a denial of costs.^* 
Costs in such a case have been held to abide the 
event,35 it having been held, under some statutes, 
that the ultimate loser must pay the costs of both 
trials below.36 

In orders granting new trials and awarding costh, 
the following terms have been construed: “Costs 
after notice of trial** ;37 “costs to abide the 
event** ;33 “w-ith costs** and “with costs to de¬ 
fendant to abide the event.**^^ 


taxed as necessary disbursements m 
fe.vor of the prevailing party on the 
motion —Swallow v. First State 
Bank, supra. 

Xn South Bakota^ under a statute 
providing that to prevailmg party 
on motion for a new trial when no 
appeal is taken, or to the successful 
party on appeal to the supreme court, 
there shall be taxed the 'cost of the 
stenographer's transcript of the evi¬ 
dence and copy thereof necessary for 
the purpose of a settled record, a 
party who has found it necessary 
to procure a transcript and thereby 
has obtained a new trial, either be¬ 
low or m the appellate court, Is en¬ 
titled to costa therefor whether he 
ultimately becomes the prevailmg or 
the losing party In the Judgment 
which may be obtained in the ac¬ 
tion.—Prew v South Dakota Cent. R 
CO, 163 NW 765, 36 S.D. 601. 

£& TexaSf under Rev St 1926 arts 
2288, 2239, 2326, reporter's fees for 
preparing transcript of evidence m 
question and answer form on first 
trial and on motion for new trial, at 
defendant’s request, made after mo¬ 
tion for new trial was granted, and 
from which Judgment no appeal was 
taken, were held not taxable as costs 
against plaintiff on reversal of Judg¬ 
ment for plaintiff on the second trial, 
purpose of such statutes being to 
enable parties to prepare statements 
of facts as part of record on appeaL 
—King V. auerra, Civ.App, 18 SW. 
2d 908, error dismissed, grantmg mo¬ 
tion 1 SW2d 873. 
gramlum for bond 

(1) Premium on bond for new trial 
could not be taxed as part of costs, 
where surety’s obligation expressed 
m bond was diametrically opposed 
to statutory requirement.—Correa v 
Waiakea Mill Co., 81 Hawaii 852. 

(2) Losing party, by falling to 
object to bond for new trial, was not 
estopped from claiming, on motion to 
tax costs, that disbursement for 
premium was unreasonable—Cor±ea 
V. Waiakea MIU Co-, supra 

31. NT.—Hosley v. Colerick. 9 N.T. 

Clv,Proo. 48 , 8 How.Pr-,N,S., 169— 


Anderson v. ISdarket Nat. Bank, 6$ 
How.Pr. 8. 

Trial fee 

On motion for new trial made on 
Judge’s minutes, successful party is 
not entitled to a trial fee—^Nauga¬ 
tuck Cutlery Co. v. Rowe, 6 AbbN. 
Cas.,N.T., 142. 

Where more than one fee allowable 
On hearing a motion at special 
term for a new trial, justices without 
deciding it ordered a reaigument be¬ 
fore another justice by whom mo¬ 
tion was denied. It was held that 
winning party was properly allowed 
two argument fees, as the reargu¬ 
ment was not caused by any act or 
motion on his part—Guckenheimer 
V Angevme, 16 Hun, NT., 468 

32. What is motion on case 

(1) A motion made on a judge’s 
minutes is not a motion on a case. 
—^Muller v, Higgins, 13 Abb.Pr.N. 

S. , N.T., 297, 44 HowPr. 224. 

(2) But where moving parties ask 
for new trial on the ground of 
newly discovered evidence and for 
such other or further relief as may 
be Just, the motion is on a case — 
Brennan v. Jolme, 127 N.T.S. 676, 
70 Misc. 537. 

15 C.J. P 297 note 65. 

Beoital in order granting new trial 
Where order granting motion for 
new trial recites that motion was 
made on a case and exceptions duly 
made and settled, such recital is 
conclusive.—^Reid v Gaedlke, 57 N 

T. S 414, 88 App.Div. 107—^15 C,J, p 
297 note 65 tb]. 

33 . NY.—^Pease v. Pennsylvania R. 
Co, 122 N.T.S. 784, 187 App Div. 
458, affirmed 96 NH. 1124, 203 
NT 673. 

15 C J. p 297 note 66. 

Stenographer’s fees are not allow¬ 
able where on motion for new trial 
the party stipulated that a copy of 
the case made and settled for the 
purpose of plaintiff’s appeal from 
the Judgment and order denying the 
motion on the minutes might be sub¬ 
mitted to court and used for pur^ 
poses of such motion, it appearing 


that the case on appeal had been 
made and settled at the time the 
stipulation was made.—^Brennan 
Jolme, 127 NTS 676, 70 Misc 537. 

Waiver of settled case 

Where motion for new trial for 
newly*discovered evidence is decided 
on minutes, moving party waived set¬ 
tled case, and costs on appeal from 
order denying motion were not tax¬ 
able—^Pinkelstein v. Grodsky, 248 
NTS 779, 139 Misc. 671. 

34, N.D —Swallow v. First State 
Bank, 160 NW. 137. 35 N D. 323. 

35. lilinn —Walker v, Barron, 6 
Minn. 508. 

3a Anz —^Durkee-Thomas Corpora¬ 
tion V. Doherty, 12 P.2d 617, 40 
Ariz. 399. 

37. What included 

This term includes costs for mak¬ 
ing and serving amendments to the 
case and before and for argument 
of the motion for new trial, but not 
costs of an appeal from the judj.- 
ment previously taken where action 
to enforce costs on appeal is stiH 
pending—Fleischman v. Tagel, 38 N. 
TS. 523, 16 Misc. 611, 614 

38. Costs tnoluded 

If on plaintiff's motion a new trial 
is granted “costs to abide the event,”’ 
and the verdict in the second tnal is 
for defendant, defendant is entitled 
to his costs of opposing the motion 
for new trial—^Koon v. Thurman, 2 
Hill, NT. 367, 368. 

39. Costs Induded 

Where plaintiff prepares a case 
for new trial which is granted “with¬ 
out costs to either party” and the 
order on appeal is affirmed ’*with 
costs,” plaintiff is not entitled to 
costs for making and serving thf* 
case, the order of affirmance includ¬ 
ing only the costs on appeaL—Wilson 
V. Abbott, 68 N.T S 867. 

40. Flaiatiir not entliled 

Where motion for new tnal Is 
granted “with costs to defendant to 
abide the event,” plaantiff on succeed¬ 
ing on new trial cannot tax costs of 
such motion.—^Hadley v. Pethcal, 24 
NT.S. 808, 28 N.T.Civ-Proc. 216. 
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§ 41Q 


XI. PAYMENT AND ENFORCEMENT OF PAYMENT OF COSTS. 

A. IN GENERAL 


§ 410. In General 

Taxed costs create a debt. 

When taxed, costs create a debt due from those 
specifically charged to those for whom specifically 
charged.^i 

§ 411. Time for Pa3mient 

Payment cannot be enforced until the costs accrue 
and are definitely taxed. 

Payment cannot be enforced until the costs have 
accrued^® and have been definitely taxed,hence 
an order requiring the parties to advance part of 
the probable costs before the costs have accrued 
and before the liability of the parties therefor has 
been fixed is erroneous,and such an order cannot 
be upheld on the ground that it is necessary to raise 
money forthwith for expenses which will arise in 
connection with the taking of testimonyIt has 
been held that a party obtaining a reversal which 
carried with it costs of appeal cannot be denied the 
right to recover costs pending final determination 
of the principal action,but there is also author¬ 
ity to the effect that such party cannot enforce his 
judgment for costs until final judgment in the ac¬ 
tion All proceedings for the collection of costs 
and allowances awarded on an interlocutory judg¬ 
ment may be stayed pending the determination of 
an accounting for which provision was made in 
such judgment, at which time the question of set-off 


of such allowances against the money found to be 
due IS to be determined.'*^ Under a statute re¬ 
quiring that the jury fee be taxed as costs and in¬ 
cluded in the judgment, such fee may be fixed by 
the court at the close of the trial and included in 
the judgment against the unsuccessful party with¬ 
out first requiring the successful party to pay such 
fee.^® 

§ 412. Requisites and Sufficiency of Payment 

Costs should be paid in money. 

Costs should be paid in money, and not in any 
kind of credit or representation of money.50 
Payment by check,®! by draft,®^ by note,®^ or by 
charging them to counsel®*, is not sufficient; and 
it has been held that payment should be made in 
coin or legal tender treasury notes.®® However, it 
has been held that payment may be made by deduct¬ 
ing the amount of costs payable from a judgment 
which the party entitled to costs has to pay;®® and 
also that a party may waive his right to complain 
of the character of the payment®*^ 

§ 413. Release' or Remission 

Costs can be released or remitted only by the per¬ 
sons to whom they are due. 

A judgment for costs cannot be satisfied except 
by payment or by release by those to whom the 
costs are due,^® and plaintiffs filing for record of 


41. RI.—^Whipple V. Wales, 134 A. 
22, 47 RI 487 

42. Colo—Benham v Willmer, 207 
P. 592, 77 Colo 451 

Time of vesting' of rights to costs 
see supra § 7 

43. RI—^Whipple V Wales, 134 A, 
22, 47 R I 487. 

Insertion, in final JnAgment 

Ordinarily the payment of costs 
Is not enforced until final judgment 
is rendered, and the costs have been 
taxed and inserted therein—German- 
American Sav, Loan & Building 
Ass’n V Tramor, 127 N E 719, 293 
Ill 48a—Van Tieghem v. Sushenka, 
254 IllApp 409 
Delay in taxation 

Under a statute requiring appel¬ 
lant on appeal from an award of 
arbitrators to pay all the costs ac- 
ciued, appellant is liable for witness 
fees not filed or taxed until after the 
,time allowed for appeal had passed 
and after the appeal had been en¬ 
tered —Flannery v. Wise, 2 Woodw, 
Pa, 431. 


Time of taxation in general see su¬ 
pra § 272. 

44. Colo—Benham v Willmer, 207 
P, 592, 77 Colo 451. 

45. Colo—^Benham v. Willmer, su¬ 
pra. 

46. Cal,—^Pirst Nat Bank v. Stans- 
bury, 5 P2d 11, 214 Cal. 190, 78 
ALR 358. 

47. S C —^Heath v Town of Darling¬ 
ton, 180 SE. 62, 176 SC. 262 

Right to tax appeal costs before 
final termination see supra § 
349 a 

48. NT.—Graham v. Fisher, 297 N 
TS 199, 261 AppDiv 869. 

Set-off against debt, remedy, or oth¬ 
er costs see infra §§ 431-434 

49. Ariz—^United Verde Extension 
Mining Co v. Biles, 215 P. 1087, 26 
Ariz 250 

60. Qa,—^McLauren v. Fields, 62 S E 
114, 4 GaApp. 688 

Me—Strmger v Coombs, 62 Me. 160, 
16 Am,R 414. 

16 aJ. P 316 note 69. 


51 . Pa —^Richter v. Cummings, 1 
Leg.Chron. 49. 

52. Pa.—Walker v. Graham, 74 Pa. 
85. 

63. Ill.—George v. Bischoff, 68 Ill. 
236 

Pa—^Ellison v. Buckley, 42 Pa. 281. 

64. Ga—Tennille Bd of Education 
V Kelley, 65 SE 238. 126 Ga. 
479. 

Pa.—Carr v. McGovern, 66 Pa 457. 

55. Ind —Crews v. Ross, 44 Ind. 
481—^Armsworth v. Scotten, 29 Ind. 
495. 

16 C J. p 816 note 74. 

56. NT—Obermeyer v. Adisky, 107 
NTS 949, 123 App.Div. 272 

Set-off of costs see infra, SS 431-434. 

57. La—Jordan v. Black, 1 Rob. 
675. 

16 C J p 316 note 76. 

58. Kan.—State v C P. Dewey Co., 
257 P. 963, 124 Kan. 16. 
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instruments of satisfaction and release of a judg¬ 
ment including costs will not satisfy judgments for 
costs due officers and other persons not parties to 
the action, such as sheriff fees, clerk fees and wit¬ 
ness fees,59 nor will an order of the appellate clerk 
approving the release and directing the clerk of the 
trial court to file it add anything to the efficacy of 
the releases or stand in the way of enforcement of 
the judgments for such costs.*® 

Release of the right to costs generally is treated 
supra §§ 88-93, and remission of costs in criminal 
cases infra § 460. 

§ 414. Lien for Costs 

Costs are sometimes made a lien on the property of 
the party owing them, or given priority over other claims. 

Although there is authority holding that a charge 
for costs IS unsupported by any lien,®^ costs have 
sometimes been made a hen on the property of the 
party owing them,®2 and any property that may 
be subjected to the hen of the judgment debt may 
be sold for the costs ^L^id although there is no 
specific lien on a fund in court for the payment of 
a claim for costs, such a claim which appeals to the 
grace of a court of equity may be ordered paid m 
pnority to other claims.®^ A fund or potential 
fund, available for payment of costs in a chancery 
cause, may not, in the absence of court authoriza¬ 
tion, be withdrawn from the control of the court 


wfthout provision having been made for all of the 
proper costs incident to the litigation, and efforts of 
litigants so to withdraw the fund are futile-®® In 
distributing the proceeds of a sale of real estate, it 
has been held that a judgment hen is not entitled 
to precedence over the costs of the litigation and 
counsel fees m which the sale was ordered, where 
the judgment was entered long after the litigation 
had been started.®® 

§ 415. Recovery Back of Costs Paid 

While costs voluntarily paid cannot be recovered 
backr costs for which the party was not liable but which 
he paid involuntarily, or as the result of fraud of the 
opposite party can be recovered in an independent ac¬ 
tion, according to some authorities or by summary pro¬ 
ceeding, rule, or execution, according to others. 

Costs voluntarily paid cannot be recovered back, 
although the party paying them is not liable there¬ 
for.®*^ The rule is otherwise, however, where the 
costs have not been voluntarily paid,®® or where the 
costs have been procured to be paid by the fraud 
of the opposite party.®® 

Methods of recovery. There is some difference 
of opinion as to the method of recovering back 
costs for which the party paying them was not lia¬ 
ble. Some cases assert that an independent action 
IS the proper remedy;*^® but others hold that such 
an action cannot be maintained,and that the rem- 


£9. Kan.—State v. C. P. Dewey Co., 
supra 

<00. Kan—State v C P. Dewey Co, 
supra. 

01. Colo —French v Commercial 
Credit Co., 64 P2d 127, 99 Colo 
447. 

08. Wash —^Nowofirroski v. South- 
worth. 170 P. 1611, 160 Wash 336 
16 C.J p 314 note 67. 

03. N C —^Longr V. Walker, 10 SJE3. 

858, 105 NC 90. 

Decree foreolosiiiy Ueai 

Where court awards attorney’s fee 
to plaintiff in decree foreclosing: hen. 
It is ta^ed as costs, and x^aintiff as¬ 
sumes nsk of its collection by sale 
of property subject to lien—^Tyer v. 
Cole. 248 P 601, 118 Okl 279. 

04- Ala.—Qnffin v. Ayers. 171 So 
719. 233 Ala 389 

0^ W.Va—HcCartney v Campbell, 
177 S.E 783,^ 115 WVa, 762. 

^ N J.—Villa Site Co, of Haworth 
V Copeland, 121 A. 616. 94 N.J Ed- 
526. 

07. Ga.—^Atlanta >Coaoh Co. v Sim¬ 
mons, 190 S.E 610. second case. 184 
Qa. 1. answers to certified ques¬ 
tions conformed to 190 SJSS. 6i0, 
first case, 155 QaApp. 532, trans¬ 
ferred 181 S.E 762. 181 Ga. 67. 

1 Vi* * 


Ky —Commonwealth for Use and 
Benefit of Bouteiller v. Bay, 122 S- 
W 2d 760. 276 Ky 758 
Tex —^Tucker v First Nat. Bank, Civ. 

App, 110 S.W.2d 926. 

16 C.J p 315 note 77. 

68. Mich.—Swautek v Jarmozski, 
140 N.W 942, 174 Mich. 698. 

Tex.—Thompson v. Morrow, Civ App , 
147 SW 706. 

16 aj p 316 note 79. 

^ NT—Fischer v- Bums, 80 N.T. 
S. 437. 

70. Mich —Swantek v. Jaxmosski. 

140 N.W 942. 174 Mich. 698. 

15 C.J p 316 note 82 
Xn Vew Toific 

(1) It has been held that where a 
suit is discontinued by plaintiff with¬ 
out any decision of the court, costs 
exacted may be recovered back by 
suit agaanst the officer.—Clinton y* 
Strong. 9 Johns 370 

<2) However, an action by county 
supervisors will not lie to recover 
costs regularly taxed and paid to the 
district attorney. — Onondaga v 
Bnggs, 2 Den. 26 

(3) And where a collected judg¬ 
ment for costs 18 set aside, and a 
new trial had, resulting in a veiv 
diet m favor of the party paying the 
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judgment, the proper mode of en¬ 
forcing an order for restitution of 
the costs previously paid is by exe¬ 
cution. as on a money judgment.— 
O’Gara v. Kearney. 77 N.T. 423, 67 
How.Pr. 439 
Form of aotloiL 

Where costs have been paid to the 
clerk of the district court under pro¬ 
test, to keep the clerk from issuing 
execution to collect • such costs, the 
remedy of the party paying them 
IS not by injunction, but by suit to 
recover the costs as paid under pro¬ 
test.—Ben C. Jones & Co v. Phil- 
quist, Tex.Civ,App., 249 S.W. 516 

71. N.H.—^Robinson v. Clarke, Smith 

147 

N.J —Allen v. Hickson, 6 N J.Liaw 

409 

15 C J. p 316 note 83. 

Trust fond tlieoxy 

Suit to recover excessive costs 
allegedly taxed by master commis¬ 
sioner of Jefferson circuit court who 
sold realty in satisfaction of liens 
against it could not be maintained 
on theory that the alleged illegal 
charges constituted a trust fund in 
the hands of the auditor for *the 
benefit of those who contributed 
thereto, tl^j^ fund being merely joi^e 
for the benefit of the master^ 
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edy is by* statutory summary proceeding in the court 
wherein the costs were taxed and collected, 
by rule.'^s some jurisdictions a party's recourse 


for recovery of costs paid by him for which his ad¬ 
versary has been cast is provided for in speaal laws 
on the question.74 


B. EEMEDIES FOB COLLECTION OB ENFOBCEMENT 


§ 416. In General 

Where statutes specrflcally deal with the subject, 
co^s may be enforced only as provided therein; but in 
the absence of statute the collection of costs is generally 
accomplished by incorporation within the judgment or 
execution or by ancillary order. 

In the absence of enabling statutes, the general 
rule seems to be that the collection of costs is m- 
cidental to the progress of the cause from which 
they arise and is accomplished by incorporation 
within the judgment or the execution, or by an an¬ 
cillary order of the court in which the action lies 
but a court of equity has the power to make any 
necessary and proper order for the payment of 
costs.7® 

Where the statutes specifically deal with the sub¬ 
ject, costs may be enforced only as provided there- 
in.^*^ Accordingly, absolute motion costs cannot 
properly be included in the judgment where a stat¬ 
ute provides for enforcement of such costs by a 
special proceeding;*^® and under a statute making 
motion costs collectable by execution against per¬ 
sonal property only judgment cannot be entered for 
such costs,7® but the statute is limited strictly to 
such costs of a motion as do not authorize the entry 

of judgment thereon.‘ 

/ 

Un/ier a statute requiring plaintiff to pay addi- 
t’onal costs* on change of venue, the procedure, 


when payment has not been made or waiver ob¬ 
tained, is by taxing the additional costs as costs 
against plaintiff if defendants prevail on the mer¬ 
its, or by deducting the additional costs from plain¬ 
tiff's judgment if plaintiff prevails and in such 
case the proper place for defendants to have their 
rights redressed or enforced is in the trial court 
rather than in the supreme court.®® 

Process to enforce an award of counsel fees must 
issue in the name of a party.®® In the absence of 
statutes so providing, a writ of garnishment for 
the collection of costs incurred on appeal cannot be 
issued by the clerk of the appellate court or by the 
clerk of the trial court.®^ 

§ 417. Action to Recover 

Although costs are not ordinarily recoverable In an 
Independent action, an action of debt or assumpsit may 
lie therefor in exceptional cases where all prerequisites 
to the action have been fulfilled and the pleadings and 
proof show the plaintiff entitled to the relief. 

Although It has been held that after final judg¬ 
ment or decree costs may be the subject of an inde¬ 
pendent action,®^ as a general rule, in the absence 
of a. special statute authorizing it, an independent 
action is not maintainable for the recovery of costs 
and they are recoverable only by proceedings in the 
cause in which they are awarded.®® It has been 


missloner.—Commonwealth, for Use 

and Benefit of Bouteiller, v. Ray, 122 

SW.2d 760, 276 Ky 768. 

72. Ky.—Commonwealth, for Use 
and Benefit of Bouteiller, v. Ray, 
supra. 

7a Pa—Hams v. Pqrtune, 1 Bum. 
125. 

15 C J p 816 note 84. 

74. lia.—Price v. Town of Ruston, 
App., 148 So. 512, amended 151 
So. IAS, reheaxmc: denied 151 So. 
664. 

76. NJ.—^Priedlander v. Grand, 177 
A. 892, 114 N J Law 548: 

7a Pa—Novy v Novy, 188 A 828, 
824 Pa. 362. 

77- N.T,—^Devonia Discount Corpo¬ 
ration V- Biazichl, 274 N.Y.S. 680, 
158 Misc 884. 

7 a Wis.—^Holmes ▼. Wisconsin 

Grain & Fuel Co.. 164 NW. 1007, 
• 188 Wis. 280. 

Stay of proceedings to enforce pay¬ 
ment of Interlocutory or motion 
cobts see infra 5 428. 


72- N.Y.—Devonia Discount Corpo¬ 
ration V. Bianchi, 274 NY.S 880, 
153 Misc. 384. 

Right to enforce interlocutory or mo¬ 
tion costs by execution see mfra 
8 422 a (2). 

80. JSr.Y.-— Foley v. Carter, 212 N Y S. 
381, 214 AppDiv. 292. 

81. Minn.—^DcUiI v Stoffels, 279 N 
W. 678, 202 Mmn 661. 

Set-ofC of interlocutory costs gen¬ 
erally see infta ft 432 ^ 

8 a Minn—^Dahl v. Stoffiels, supra. 

sa N.J.—^Bufemio v. McKeown, 169 
A 796, 10 N JMisc. 649. 

84i Miss—State v Keeton, 169 So. 
760, 176 Miss. 590. 

85. RL—^Whipple v. Wales, 134 A 
22 . 47 R.I. 487. . . 

sa La.—General Finance 'Co. of 
Louisiana v Veith, App, 184 So. 
364—^Baronne Building v. Mahoney, 
122 So. 795, 16 La.App 84. 
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Minn—Stlckney v. Go ward, 201 NW 
630, 161 Mmn. 467, 39 A.L R 1216. 
Okl—Rand v. Nash, 61 P 2d 296, 298. 

174 Okl 525, citing Ckirpus Jiizis. 
Wash —Stone-Raster, Inc, v. City 
of Seattle, 209 P. 687, 121 Wash. 
520. 

WVa—^Armentrout v. Lambert, 98 
SE 781, 782, 83 W.Va. 669, citing 
Corpus JiLxls. 

15 C.J p 298 note 78. 

Previous case as flnal adjudication 

(1) Items of costs in previous case 
involving same subject matter are 
finally adjudicated by decrees dis¬ 
posing of such case, since such costa 
must be taxed and collected in case 
and court wherein they were in-j 
curred. and being accessories of Judg¬ 
ment they cannot be sued for apart 
ft om principaL—^Prloe v. Town of 
Ruston, La App., 148 So 612, amend-* 
ed 151 So. 138, rehearing denied 161 
So. 664. 

(2) So judgment for costa against 
defendants, in action to cancel deed 
and o&ntract, was held to preclude 
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said, however, that an action may be maintained 
on a judgment which includes a recovery for costs 
in the same manner as a suit may be maintained 
upon any other final judgment and so, it has 
been held that an action will he on a judgment for 
costs rendered in another state or country,^® and 
also on a domestic judgment in jurisdictions where 
the right to brmg an action on an ordinary judg¬ 
ment IS not affected by the fact that the party also 
has a remedy by execution.Furthermore an ac¬ 
tion may be maintained to recover costs where the 
court trying the cause refuses to enter a judgment 
for costs,or lacks authority to reduce the costs 
to judgment, enforceable by execution,®^ or where 
that course is not sanctioned by practice where 
the costs are not incident to a common-law judg¬ 
ment but were incurred in proceedings subsequent 
thereto,*®® or where one who has sued before a 
trial justice whose commission has expired is de¬ 
nied a trial (in jurisdictions where costs are recov¬ 
erable under such circumstances);®* and also in 
proceedings in which the party entitled to costs 
is expressly authorized by statute to maintain an ac¬ 
tion therefor ®5 

One who brings an action in the name of another 
is liable in assumpsit on an express promise to pay 
costs,®® and a stranger to.a suit who has entered 
into an agreement to pay costs is liable in an ac¬ 
tion therefor.®'^ Where the costs of an appeal are 


paid by a stranger to the record, his remedy, if 
any, is by direct action against the party liable for 
the costs.®® Moreover, costs may be enforced, as 
such, by a civil action prosecuted by the person ac¬ 
tually entitled to them, as a primary liability, al¬ 
though he be not a party to the action in which 
they were made and taxed, and without regard to 
who may be ultimately liable therefor.®® 

Prerequisites to action. No action will lie to re¬ 
cover costs before they have been taxed as such,^ 
or where statutory requirements as to notice in ad¬ 
vance of taxation or service of a copy of the bill 
thereafter have not been complied with;® and if 
suit is brought against a stranger to the suit, on his 
agreement to pay costs, he is entitled to notice be¬ 
fore suit brought of the amount taxed, but he need 
not be served with a copy of the tax bill, nor need 
payment be demanded of him.® 

Form of action; allegations and defens£s. As¬ 
sumpsit or debt is very generally held a proper 
form of action to recover costs.* It has also been 
held that, where the party cast has failed to pay all 
the costs, a bill in equity will lie to enforce the 
judgment for costs.® 

It has been held sufficient to allege that the costs 
were approved by the court,® and that it is not nec¬ 
essary to allege that such costs were paid to the 
court, as this fact does not affect the success of 


subsequent action for attorney's fees 
and disbursements made—^Benton v 
Bowler, 237 NW. 424, 183 Minn. 684. 

Costs and fees In replevin salt 
for cattle impounded by defendant 
could not be basis of subsequent in¬ 
dependent suit by latter, so as to 
grive justice jurisdiction.—^Deans v 
46 SW2d 523, 184 Ark. 1175 

Omitted item 

An independent action does not lie 
for an omitted item of costs.—^Lu- 
kens V. International Life Ins. Co., 
MoApp., 522 910. 

87- W Va —Acmentrout v. Inmbert, 
98 S.B 781, 88 WVa 669, dictum. 
Xn District of Colombia costs 
awarded on appeals from rent com¬ 
mission are recoverable by seiiejate 
suit in municipal court on judsrnient 
of court of appeals, rather than by 
execution or attachment—Kamck v. 
Bde^, 19 F2d 693, 67 AppD.C 219 

88 . Ky.—^Massie v. Paul, 92 SW.2d 
, ^ IL 17, 268 Ky. 183, citing Oorpos 

Jaxls. 

Ip C.J p 298 note 74. 

89. Conn.—^Ives v Pinch, 28 Conn 
112 . 

15 C J. p 298 note ^6. 

80.^ Cat^Feralta v. Adams, 2 pal 
694. 


N J.—^Frledlander v (irand, 177 A 
892, «98, 114 NJ^aw 548, citing 
Oorjnis jrtizls. 

* f 

91. N J —Kristeller v First Nat 
Bank, 197 A. ^IL. 19, 119 N.J Law 
670, eating Corpus Juris—^Fried- 
lander V. Grand, 177 A. 893, 

114 N.J.Law 5487~cIfJngOoirpus 
Juris. 


92. N J.—^Kristeller v. First Nat. 
Bank, 197 A. 17, 19, 119 N.J.Law 
570, citing Corpus Juris, 


98. N J —Kristeller V. First Nat 
Byk, supra. 

94. Me.—Wentworth v. Wyman, 16 
A. 33, 80 Me. 468 


95. H-]r.“T<3Rry v. Marston, 66 Baarb. 
27. 


9 ®. Pa—-Brewer v. Hayes, 2 Watts 

12. jt' , 

16 C.J p 598 nots 79. 


97. N.Y*—Salford v. Stevens, 2 
Wend. 158. 

)• 

98. Tex,—^Huntiress v. State, Civ 
App, 95 S.W.2d 974. 

99 ^ ’ *Neb —Solomon v. A. W: Famey, 
inc, 2«6 N.W. 264. ' ' 

I 

1 ., T^ellogg V. ^pwei^ 99 P. 
230, 93 CaL 586 
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Okl—Rand v Nash, 61 P.2d 296, 298, 
174 OkL 525, mtmg Corpus JtirlSi 

8 ; N J —^E*riedtander v. Grand, 1,77 
A. 892, 114*N.J.LekW 548 „ • 

Failore to maJeo immodiato service 
of copy of taxed bill of costs, how¬ 
ever, is not fatal, at least where 
statute requiring such service as 
merely directory.—^Knateller v First 
Nat'Bank, 197 A^ 17, 119.N.J.Law 
570. 

*3, N.T—Salford v. Stevens, 2 Wend. 
158 

4 .’ NJ—Kristeller v. First Nat. 

Bank, 197 A. ;L7. 119 NJ.Law 670. 
16 C.J. p 298 note 86. 

Claim of property 
It has been held that an action of 
debt is the only remedy for enforce¬ 
ment of payment of costs on claim 
of.property—Cole v. Lunger, 42 N. 
J Law 881—*Baird v JbKnson, 14 N,J. 
Law 120 

Ala.—Green v. MCinor, 140 So. tIt, 
224 Ala 487, citing Corpus Jm^ 
Iowa—^Prankel v Chicago, etc. It 
Co, 30 NW. 679," 32 N.W: 488, ^ 
Iowa 424. 

15 C.Ji P 298 note 87. 

e. Porto Rico.—Vasques v. iCartfaes; 
l*^ Porto 1091. 
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the action^ So in an action to recover costs ad¬ 
judged in favor of plaintiffs in a final decree in eq¬ 
uity in a foreign state, it is not necessary to plead 
the statute authorizing the awarding of costs, as 
the power to award costs is inherent in a court of 
equity.8 A person who has brought a suit in the 
name of the legal holder of a cause of action, and 
under an assignment from him, cannot set up the 
illegality of such an assignment as a defense to a 
proceeding against him for the costs of the suit.® 

Evidence, Plaintiff in an action on a judgment 
must show that he or’his assignor has paid the 
costs incurred m obtaining such judgment, when 
he seeks to recover such costs.^® It has been held 
that a bill of fees taxed without notice to the party 
chargeable is not competent evidence in an action to 
recover them-^i It has further been held that the 
correctness of the items of bills of costs will not be 
examined on the trial of a suit to recover them.^® 

§ 418. Summary Proceedings 

Payment of costa may be enforced by aummary proc¬ 
ess under statutes so providing. 

Under statutes authorizing the remedy, the pay¬ 
ment of costs may be enforced by summary proc¬ 
ess.^® Recovery by summary proceeding of costs 
involuntarily paid is considered supra § 415. 

§ 419. Abatement of Action 

Generally a second action cannot be maintained for 
substantially the same relief asked for In a prior action 
until the costs of the first have been paid; and accord¬ 
ingly It has been held that failure to pay such costs is 
ground for abatement of a subsequent action. 

7. Porto Rico—^vazquea v. Martinez, 
supra 

8. Mo.—^Davis v Cohn, 70 SW. 727, 

OS Mo.App. 587 

9. N.T—Giles V. Halbert, 12 NY. 

32 

IQi Mo—^Meyer v. MehrhofC, 19 Mo. 

App 682 

11, N T.—^Mumford v. 3Hawkins, 5 
Den. 365. 

15 C J p 299 note 94. 

18. NT—^Brady v- New York, 8 N. 

Y Super 669. 

16 C.J P 299 note 9S. 

OoUateral ImpeaohmenA 

Judsrments of court of appeals, re¬ 
versing adjudications of rent cona- 
missioB and allowing costs, are not 
subject,to collateral impeachment in 
action for such costs—^Karrick v. 

Hdes, 19 P2d 693, 67 AppD.C 219. 

13. Peu—Flannery v. Wise, 2 Woodw. 

431 

14. Ga—^Young v. Western & A R. 

R., 158 SK 464, 43 Ga.App. 257 

13. Gfti—^Powell V. Fidelity dc De- 


Ordinarily, a plaintiff may dismiss his suit and 
recommence it on payment of costs,^^ and he may 
renew the action without payment of costs on filing 
an affidavit of good cause and poverty.^® Under 
the common law, it was within the authority of 
courts to require the payment of judgment costs 
awarded against an unsuccessful party to an action 
as a condition precedent to his institution of an¬ 
other action based on the same subject matter, 
and, while a measure of judicial discretion rests on 
the court to decide whether the circumstances ren¬ 
der the application of the rule inequitable in any 
particular case,^7 as a general proposition, the sec¬ 
ond action cannot be maintained until the costs of 
the first have been paid.^® After dismissal of prior 
proceedings without prejudice,” however, plaintiff 
need not pay costs in such proceedings before insti¬ 
tuting others in the same controversy and a pre¬ 
vious action before a magistrate, in which the pro¬ 
ceedings were set aside on certiorari without the 
entry of a judgment, is not within the terms of a 
rule of court requiring payment of costs where a 
case has been discontinued or a nonsuit entered, be¬ 
fore a second suit against defendant for the same 
cause of action may be brought.®® 

A statute requiring payment of costs in the orig¬ 
inal action before commencement of a new suit is 
mandatory,®^ the burden of showing compliance 
therewnth being on plaintiff,®® and such a statute 
applies, although defendant was insolvent at the 
time plaintiff filed his second petition;®® but a ten¬ 
der is equivalent to payment under the statute.®^ 
Under a statute providing that two actions may be 

17. N.Y—In re Friedman's Bstate, 
supra. 

18. TJ.S.—Weidenfeld v Pacific Im¬ 
provement Co , C C A N T ,* 101 F 
2d 699—^Bankers Securities Corpo¬ 
ration V. Ritz Carlton Restaurant 
& Hotel Co of Atlantic City, CC. 
A N J., 99 F 2d 61, reversing In re 
Ritz-Carlton Restaurant & Hotel 
Co, 24 FSupp. 78. 

On dJjBOoaitliLTUUioo la equity, plain¬ 
tiff should pay costs before bringing 
law action.—^Meenen v. Negley, 93 
Pa Super. 691. 

19. N.Y—Wiedhopf v. Wolf. 241 N- 
TS 109, 229 App.Div. 152. 

sa Pa—Sanders v Fckman, 17 Pa 
Diet. & Co. 67, 10 NorthumbLJ. 
159. 

21. N.C—Southerland v. Crump, 163 
SB 846, 199 N.C. HI 

NC,—Southerland v. Crump, su¬ 
pra. 

83. Ga—Sweeney v. Malloy, 32 S.B 
858, 107 Ga. 80. 

^ N.C.—^Hunsucker v. Corbitt, 122 
S.B. 378, 187 N.C. 494. 


posit Co of Maryland, 173 S B. 196, 
48 GaApp 629. 

Actions or defenses in forma pau¬ 
peris generally see supra §§ 146- 
167 

Affidavit iL^d liurafileiettt for fail¬ 
ure to include statement that plain¬ 
tiff believes he has good cause for 
recommencing suit.—^Toung v. West¬ 
ern & A. R. R, 168 SB. 464, 43 Ga 
App. 257. 

16. N.Y—In re Friedman's Bstate, 
2 NTS 2d 999, 166 Misc 664. 

Reason for rule 

The rule has for its basis the fact 
that where a party has successfully 
defended an action he ought not to 
be, put to expense of defending an¬ 
other action predicated upon the 
same cause of action until he has 
been paid costs awarded to him by 
the court in the prior action, the un¬ 
derlying principle being an effectua¬ 
tion of the basic theory of costs of 
victus victor! in expensis condemna-, 
tus est.—^ItL re Fnedman's Bstate, 
supra. 
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brought for the recovery of land, but that the costs 
of the first action must first be paid, and that the 
second action must be brought within two years 
from the granting of a continuance in the first ac¬ 
tion, a second action after order of discontinuance 
in the first action cannot be brought unless the 
costs of the first action be first paid;25 and the 
failure of the prevailing party to have the costs 
taxed and demand payment of the same from ap¬ 
plicant is not a waiver of nonpayment^® If a sec¬ 
ond action IS brought without payment of costs of 
the first, and the second complaint is dismissed for 
failure to pay costs of the second action, the same 
plaintilT cannot then brmg another action for the 
same purpose against the same defendant on pay¬ 
ing costs of the first action.27 A suit dismissed on 
defendant’s exception to the jurisdiction of the 
court is not “discontinued by plaintiff’ within a 
statute providing that, after discontinuing a suit, 
plaintiff may bring the action anew, provided he 
has paid the cost of the first suit ^8 

Under statutes providing that if plaintiff dismisses 
or discontinues his action or suffers a nonsuit, he can 
renew it only on payment of all costs of the previous 
suit, unless he files a pauper’s affidavit showing his 


inability to pay costs, his failure to pay costs or to 
file such affidavit may be availed of by a plea in 
abatement,^® but not by demurrer,®® unless the fail¬ 
ure to pay costs or file a proper affidavit appears on 
the face of the petition and after a plea in abate¬ 
ment has been filed to the second suit a subsequent 
offer to pay the costs will not prevent a dismissal.®® 
Such statutes apply whether the costs are due to the 
opposite party or to the officers of the court,®® and 
whether or not a formal judgment taxing the costs 
has been actually entered.®® They also apply where 
plaintiff paid a part only of the accrued costs of the 
first action before bringing the second ®5 It makes 
no difference that the second suit is filed in a court 
other than that in which the first suit was filed and 
disposed of, provided, of course, that both courts 
are courts of the state with jurisdiction of the sub¬ 
ject matter and of the parties.®® However it is 
only where an action has been nonsuited, dismissed, 
or discontinued, and the dismissal or discontinuance 
It by act of plaintiff, that the statutes apply ;®'^ and 
they do not apply unless the previous suit was a 
valid one.®® The word “suit” within the statute 
means a case in which the litigation is finally dis¬ 
posed of by its dismissal, and does not include a 
proceeding in its nature ancillary to the mam suit.®® 


25. SC —<3olumbia Water Power Co 
V Columbia Land & Investment 

Co, 20 SS 378, 540, 42 SC. 488 

22. S.C.—Columbia Water Power Co 
V. Columbia Land & Investment 

Co., supra. 

27. S C —Columbia Water-Power Co. 
V. Columbia Land & Investment 

Co., 25 SB 48, 47 SC. 117 

22. La—^Dreyfuss v Process Oil & 
Fuel Co, 77 So. 283, 142 La 564 

29. Ga—Stinson v Branan, 144 SB 
324, 166 Ga 762—Oscar Frommel 
& Bros V . Cox, 123 S.B. 296, 15$ 
Ga 310—^Morgran v. Hutcheson, 123 
S B. 904, 32 GaApp. 501—Smith v 
Merchants* & Farmers* Bank, 96 S 
B. 342, 22 GaApp. 605. 

16 C J p 301 notes 28, 29. 

Proper person to make aflldavlt 
In suit on note after nonsuit in 
prior suit on the same note in which 
costs had not been paid, person who 
filed the first suit was proper person 
to make pauper's afiELdavit, the ques¬ 
tion whether she was the person to 
whom the note was gfiven beingr for 
determination at the trial on the 
merits.—Steiner, for Use of Landers, 
V. Blair, 190 SB. 406, 56 GaApp 
434 

Suit by minor by nesct friend is 

substantially suit by minor, and ac¬ 
tion recommenced by minor after 
majority and dismissal of former 
suit IS Identical with former suit 

20O.JS.-42 


within rule for renewing actions 
'Withdrawal of suit” amounts to 
adoption of suit ajs plaintifTs action, 
so adult withdrawing former suit 
brought as minor and recommencing 
action, ratified prior suit, and re¬ 
newed action was subject to abate¬ 
ment for failure to pay costs or 
make proper aflldavit—^Young v. 
Western & A R. R., 158 S B 464, 43 
Ga App 257. 

30. Ga.—^National Union Fire Ins. 
Co V Ozbum, 194 S.B. 766, 67 Ga 
App 90, adhering to and substitut¬ 
ing 186 SB 862, 63 GaApp 682^ 
Bunting V. Hutchinson, 63 S.B 49, 
6 Ga.App 194. 

15 C J. p 801 note 30 

31. Ga—Oscar Frommel & Bros. v. 
Cox. 123 SB. 296, 158 Ga 310~ 
North American Accident Ins. Co 
V. Scarborough, 176 S E. 671, 49 Ga. 
App. 838—^Toung v Western & A 
R. R. 168 S.B 464, 43 GaApp. 
267—Sorrells v Southern States 
Portland Cement Co., 105 S.B 709, 
26 GaApp. 273. 

32. Ga—Stinson v. Branan, 144 SB. 
324, 166 Ga 752. 

33. Ga.—Williams v. Holland, 71 S. 
B 760, 9 Ga.App. 494. 

34 . Gsu—^Williams v. Holland, supra. 

35. Ga.—German Alliance Ins Co v. 
Hawes, 89 S.B. 527, 18 GaApp 338. 

36. Ga.—^Perry v. Constitution Pub. 
Co, 86 S.B. 98, 17 Ga.App. 80. 
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37. Dismissal on defendant's motion. 

Where former suit was dismissed 

on defendant’s motion after traverse 
of return of service on defendant 
corporation was sustained, plaintiff 
was not required to pay costs of for¬ 
mer suit or make pauper's affidavit 
as condition to commencing subse¬ 
quent suit on same cause of action 
—^Dowe v. Debus Mfg. Co., 184 SB. 
362, 52 Ga.App. 713. 

38. Gku—Stinson v. Branan, 144 S B. 

324, 166 Ga. 752. 

Failure to servo prooesa 

(1) Filing petition will not con¬ 
stitute valid suit, if clerk falls to 
Issue process, the statute requiring 
payment of costs on bringing sec¬ 
ond suit after dismissing first suit, 
not being Intended to penalize plain¬ 
tiff for court officers* failure to per¬ 
form duties; hence it was error to 
abate a second action for failure to 
pay costs of first suit, dismissed for 
clerk’s failure to issue and serve 
process.—Stinson v Branan, supra. 

(2) So where former suit was dis¬ 
missed after traverse of return of 
service on defendant corporation was 
sustained, plaintiff was not required 
to pay costs of former suit or make 
pauper’s affidavit to maintain subse¬ 
quent suit on same cause of action, 
since former suit was never a suit 
pending.—Dowe v. Debus Mfg. Co., 
184 S.B. 362, 52 Ga.App. 713. 

39. Ga —Dickson v. Hutchinson, X61 

S B. 189. 173 Ga. 644.. 
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Furthermore, the statutes do not apply unless the 
cause of action is the same in both cases,or un¬ 
less the parties to the action are the same;^! or 
where one suit is m a state and the other m a fed¬ 
eral court ,42 or where before commencing the sec¬ 
ond suit plaintiff paid to the clerk of the court what 
he said was the amount of costs and took a receipt 
and was not informed of any additional costs until 
after the second suit had been brought.43 xhe sec¬ 
ond action will not be abated for failure of plaintiff 
to pay costs for which he was not liable.44 

Where, by rule of court, a motion to require plain¬ 
tiff to pay costs of a voluntarily dismissed pnor ac¬ 
tion between same parties on the same cause is ad¬ 
dressed to the court*s sound discretion, it has been 
held that the second suit should not be abated until 
such'pa 3 ntnent on a showing that the first suit was 
dismissed because of the defendants* interposition 
of fact questions affecting service of process for the 
apparent purpose of delaying, if not preventing the 
brmging in of defendants.^® 

Under the New Jersey practice, it has been held 
that nonpayment of costs of a prior action is ground 
for abatement only, and must be invoked by motion 
before triaL^® 

§ 420. Attachment of the Person 

The general rule, which may, however, be changed 
by statute, is that interlocutory costs can be enforced 
by attachment against the person, while costs on final 

Judgment cannot be so 'Enforced. 

<* 

40. Oa —May Kealty Co, v. Liohman, 

168 SE 772, 176 Ga. 740. 

16 C.J p 301 note 36. 

aod divorce 

An action to annul a marriage for 
fraud and libel for divorce on the 
same facts dp not set out identical 
causes of action so as to require 
plaintiff, uppn «idismissal of the ac¬ 
tion for annulment, to pay the costs 
or make affidavit of his inability be¬ 
fore suing for divorce,' and where 
defendant, in the annulment suit, 
demurred on the ground, among oth¬ 
ers, that the remedy was by action 
for divorce, and such ground was 
sustained, she was estopped, when 
sued for divorce, from alleging that 
the causes of action .sfrere identical 
-—^Reynolds y. Reynolds, 112 SB. 470, 

153 Ga 490. 

Bnrdsn. of proof 

Where there ^s -ple^a 'In abatement 
on ground that suit' is ' renewal of 
’^smissed action bet'i^een same par¬ 
ties on same caused of action, and 
that costs were nof paid nor af¬ 
fidavit m forma palipfens filed in lieu 
thereof before its' commencement, to 
sustain plea defendants must shew, 
not only nonpaykient of accrued 


In the absence of statutory provisions, the pro¬ 
priety of an attachment against the person of a 
party in default for nonpayment of costs depends 
on whether the costs are interlocutory or in the 
nature of interlocutory costs,47 or arc costs on the 
final judgment or decree, see infra this section. 

The ordinary method of enforcing an order or 
rule for the payment of interlocutory costs is by 
attachment against the person, in the absence of 
some statutory prohibition or a statute authorizing 
a different method of recovery ;48 and, as shown 
infra § 422 a (2), such costs are not enforceable by 
execution. Where, however, such costs arc not di¬ 
rected to be paid by an interlocutory rule or order, 
but are awarded as an inadent to the final decree 
of judgment in the cause, their payment can only be 
enforced by the method designated by law for the 
enforcement of the decree or judgment.49 Where 
the costs are not incident to a common-law judg¬ 
ment but were incurred in proceedings subsequent 
thereto, an attachment for contempt is not the ex¬ 
clusive remedy to enforce their payment 

The obligation to pay costs awarded on a final 
judgment or decree, being considered as a mere cml 
hability in the absence of express statutory provi¬ 
sion, a failure to pay such costs will not subject the 
party in default to attachment of his person for 
contempt.®! 

Under special statutory provisions. An attach¬ 
ment for contempt for nonpayment of costs can be 

would pay half of court reporter's 
fees, judgment against plaintiff on 
dismissal of case for "all the costs’* 
did not render plaintifC liable for 
defendant's agreed share of report¬ 
er's fees as prerequisite to hrmg- 
ing another suit—^Pord Motor Co. 
V. Patterson-Pope Motor Co, supra. 

4& IT S.—^Ayers v. Conser, D.C.Tenn, 
26 F Supp 95 

40. N J.—^McArt v Town of Belle¬ 
ville, 117 A. 596. 97 NJLaw 396 

47. XT S.—^Anonymous, C.C Mass., 1 
PCas.N'o446, 2 Gall. 101. 

15 C.J p 299 note 98 

48b N J —^Knsteller v First Nat. 

Bank, 197 A 17, 119 N.J.Law 670. 
15 C.J p 299 notes 98, 1 

49. NJ—^Rubber & Celluloid Prod¬ 
ucts Co V Sohel, 165 A 134, 9 N. 
^ Misc 648. 

15 C J*. p 299 note 8. 

50. NJ—Knsteller v. First Nat. 
Bank, 197 A. 17, 119 NJLaw 670 

Enforcement by action of assumpsit 
or debt see supra § 417. 

51. Pa—Commonwealth v. Pry, 22 
PaDist & Co. 662. 

15 C.J-P 299 note 6. 


costs, but also that new suit was 
substantially identical with old siut 
both as to parties and causes of ac¬ 
tion; and this burden is not carried 
merely by introducing in evidence 
docket entry showing suit between 
same parties but nothing as to cause 
of actlon.-^Bishop v. Pinson, 126 S B 
880, 33 GaApxy. 269. 

41. Ga—MA,y Realty Co. v Lohman, 
168 SB 772, 176 Ga 740—Doody 
Co. V. Jeffcoat, ’56 S.E. 421, 127 
Ga. 301—^Pouche v Terry, 112 SB 
734, 28 GaApp 637 

15 C.J p 30-1 note 37 
Bvidesioe held. gnfllolea,t to show 
that same person filed both suits — 
Steiner, for Use of Landers, v Blair, 
190 SB. 406, 56 GaApp 434 

42. Ga—^Powell v. Fidelity & De¬ 
posit Co of Maryland, 173 S.B. 196, 

• 48 Ga.App. 529 

15 C J p 301 note 8i8. 

43. Ga—Wilkins v. McMahan, 68 S 
E 941, 8 GaApp. 182.- 

15 C J p 301 note 39. 

44. Ga—^Pord Motor Co v. Patter- 
son-Pope Motor Co, 194 SB •'69, 
66 GaApp, 794. 

Agreement of partlee 
Where parties agreed tiiat ^ch 
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issued in a proper case under statutes in some ju- 
nsdictions which authorize the remedy under des¬ 
ignated circumstances,52 as, for example, in case of 
a surrogate’s decree for costs, etc.;®^ in a special 
proceeding;®^ where costs are adjudged against one 
beneficially interested in an action but not a party 
thereto ;55 where the decree or judgment, or part 
thereof, cannot be enforced by execution;®® or, as 
shown in Attorney and Client § SO, in the case of 
misconduct of an attorney. 

Since statutes prohibiting arrest and imprison¬ 
ment for debt do not, as shown in Contempt § 13, 
under all circumstances take away the power to 
commit for contempt, it would seem that the rules 
with respect to interlocutory costs, and costs on 
final judgment, will not be affected by such provi¬ 
sions ;®'^ and especially so where such a statute ex¬ 
pressly excepts from its provisions arrest “in a pro¬ 
ceeding, as for contempt, to enforce civil reme¬ 
dies,”®® and in any event in the actions and pro¬ 
ceedings not within the purview of,®® or expressly 
excepted from, the operation of the statute,®^ the 
right to attach for nonpayment of costs remains as 
before the statute; and this applies alike to judg¬ 
ments at law and decrees in equity.®^ 

§ 421. Dismissal of Action 

According to some authorities an action may be dis¬ 
missed for noncompliance with an order to pay the 
costs of a former suit or of a reference, and a cross bill 
of exceptions may be dismissed for faiiure to pay the 
costs thereof. 

While it has been held that the court may in a 


proper case fix a reasonable time within which costs 
of a former suit should be paid and may dismiss the 
action for noncompliance with this order, ®2 not¬ 
withstanding defendant’s motion was for an order 
staying all action in the cause until the costs, shall 
have been paid,®® it has been held also that failure 
to pay costs of a former suit at most is merely 
ground for staying the progress of the action until 
the costs are paid,®^ and furnishes no ground for 
dismissing a subsequent action brought on the same 
cause of action,®® particularly where it appears that 
the party was at no time able to pay the costs, and 
was actuated by no purpose to harass the opposing 
party by the prior dismissals.®® A court of equity 
may enter an order sua sponte requiring the mas¬ 
ter in chancery to report his charges and costs and 
may require complainants to pay such costs within 
a stated time and provide for dismissal of bill on 
failure to do so, such order at an intermediate stage 
of the proceedings not being irrevocable, and being 
subject to the final order taxing costs.®*^ Where a 
statute makes pajonent of costs of a prior suit or 
the filing of a pauper’s aiBSdavit a condition pre¬ 
cedent to the right to maintain a new suit, and it 
appears at the conclusion of all testimony in a sub¬ 
sequent action that there was no sufficient compli¬ 
ance with such condition, the case will be dismiss¬ 
ed.®® So, where costs on a cross bill of exceptions 
were not paid and no pauper’s affidavit was filed, the 
cross bill of exceptions will be dismissed.®® 

A statute providing that, where plaintiff fails to 
pay the,costs of a former suit involving the same 


52 , Pa —Sonnon v. Mauss, 14 Pa 
Dist. 607, 18 Tork LegrRec. 166. 22 
Lane L Rev. 93. 

53 , n.T —In re Humfreville, 47 N B. 
1086. 164 N.T. 115, reversing 46 N 
T.S 439. 19 App.Dlv. 381. 

15 C J p 299 note 9. 

54 , n.T —People v. Masonic Guild & 
Mut Ben. Ass'n, 18 N.T.S. 806, 22 
N T.Civ.Proc. 74. 

16 C.J. p 300 note 10- 

56. N.T.—^Tucker v. Gilman, 14 N.T 
S. 392, 20 N.T.Civ.Proc. 397. 

15 C J. p 300 note 11. 

sa N.T.—Smith V. DufEy, 37 Hun 
606, 8 NT.Civ.Proa 191. 

15 C.J. P 300 note 13. 

67. Pa—Pierce's Appeal, 103 Pa. 27 
—Jacobs V. Jacobs, 16 Pa.Dist- 
746. 

16 C.J. p 300 notes 19, 20. 

58. Pa.—Pierce's Aw)., 108 Pa 27, 
29—Chew's AppL. 44 Pa. 247—Bei- 
dler V. Howell. 8 Phila, 278. 

16 C.J. p 800 note 22. 

69. Pa.—Sonnon v. Mauss, 14 Pa. 
Dist. 607, 18 York Leg.Bee. 156, 22 
Lanc.li.Rey. 92 . 


60. Pa —-Wilson v. Wilson, 21 A 807, 
142 Pa. 247—^Pierce's App, 103 Pa, 
27 — ^DufC V. McDonough, 2 Pa. 
Super. 378, 38 Wkly.N.C. 496. 

15 C J p 800 note 24. 

61. Pa.—Pierce's App, 103 Pa. 27. 
GO. Ala«—^Dunn v. Hams, 106 So, 

798, 214 Ala, 120—Ex parte State 
ex rel Gulf, M, & N, R. Co., 96 
So. 49, 208 Ala. 654 
Ind—Kitts V. Willson, 89 Ind 95. 

S,C.—^McBachern v Wilson, 164 S,B. 
133, 165 S.C. 485. 

83, Ala.—Dunn v. Harris, 106 So. 
798, 214 Ala 120. 

04 D C.—Williams v. Getz, 17 App. 
DC 888. 

IlL—Davenport, etc., R. Co. v. De- 
Teager, 112 IlLApp 637. 

16 C.J. p 300 note 27. 

Stay of proceedings to enforce pay¬ 
ment of costs of prior action see 
infra S 426. 

06. N.C.—Summers v. Southern Ry. 

Co.. 92 SB. 160, 173 N.C. 898. 

16 C.J. P 300 note 27. 

“Upon proper petition or motion 
the court Is Justified in stayxzig the 
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proceedings until the costs of the 
first suit are paid, but cannot quash 
the proceedings.”—^Bear v. Hallgren, 
22 Pa Dist & Co. 682, 683, 83 Pittsb. 
LegJ. 401, 44 Lanc.L.Rev. 470. 
Inaction of defendanb 
PlaintiiTs failure to pay costs 
in old action, was not ground for 
dismissing new action in absence 
of showing that defendant had had 
costs taxed, had served copy of costs 
upon adversary, or had done any¬ 
thing as basis for requiring dis¬ 
missal for nonx>ayment of costs.— 
Safran v. Smith, 198 A. 396, 120 N. 
JLaw 108. 

66. Ky.—Sampson v. Morrison, 82 
S.W.2d 808, 269 Ky. 555. 

07. Ill.—Tan Tieghem v. Sushenkeu 
254 IlLApp. 409. 

68. Ga.—^North American Accident 
Ins Co. V. Scarborough, 176 S.E. 
671, 49 GaJLpp. 833. 

69. Ga.—Kennedy v. Miller, 176 8k 
B. 102, 48 Ga.App. 505, conforming 
to answer 175 S.B. 588, 179 Ga. 
284. 
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cause of action between the same parties or their 
privies, the judge, upon motion of an interested 
party must dismiss the second action, although he 
may upon good cause shown permit plaintiff to pay 
within a time specified in the statute and proceed 
with the suit, includes the rights of the parties and 
the powers of the court, and excludes every other 
remedy relative to its enforcement except as therein 
provided, so that the failure of the trial judge to 
act on a motion to dismiss, or his refusal to grant 
the motion, may not properly be raised by plea in 
bar or plea in abatement So while it has been 
said that the trial court has discretion in permitting 
or requiring such payment,7i this discretion is not 
unconditional or unrevisable,'^^ and the court has no 
power to extend the payment of the costs beyond 
the statutory period What constitutes good cause 
within the statute depends upon the circumstances 
of each case determined largely by the sound dis¬ 
cretion of the court.The statute has no applica¬ 
tion where the two suits were not between the same 
parties or their privies, as where one is brought by 
the local trustees of a school and the other by the 
county board of education ,^6 nor does it apply 
where the first suit was an attempt at an original 
assessment that was vacated on appeal, and the sec¬ 
ond was for a reassessment as permitted by law.76 

§ 422, Execution or Precept 

a. Right to execution 

b. In whose favor issued 

c. Against whom issued 

d. Prerequisites to issuance 

e. What subject to execution 

70. Ala—^National Life & Accident 
Ins Co V Cummmg's, 162 So 560, 

26 Ala.App 481. ' 

71. Ala —Bx parte State ex rel 

Hillhouse, 130 So. 206, 221 Ala 
678. . . 

72. Ala—^Hamrick' V Town of Al¬ 
bertville, 165 So 87, 228 Ala 666 
—parte Canada Life Assur. Co, 

115 So 244; 217 A.la 210. 

73. Ala.—^National Life & Accident 
Ins. Co V Cummmg-s, 162 So. 660, 

26 AlaApp. 481. 

74. DlsoxetloxL beld not abused 

Ala—parte Canada Life Assur. 

Co., 115 So. 244. 217 Ala 210. 

76. Ala—^Roberts v. Bright, 133 So. 

. 907. 222 Ala >677. 

7a Ala—^tComrick; vl Town of Al¬ 
bertville, 155 So 87, 228 Ala. 666. 

K J.—Krlst,eller v First Nat. 

Bonk. 197 ,a: li 11^ N.J.Law 670. 

16 C.J.‘p Sl'D'note ^6.' 


f. Requisites of execution 
g Relief against execution 
h. Alias writs 

a. Eight to Ezecntioii 

(1) Costs awarded on final j'udgment 

(2) Interlocutory costs 

(3) Costs directed to be restored 

(1) Costs Awarded on Final Judgment 

Costs awarded in an unsatisfied final judgment or de¬ 
cree are collectable by execution. 

A j'udgment for debt or for damages and costs is 
an entirety, and the costs follow as an incident the 
judgment for the debt of damages, and are collect¬ 
able by execution in the same manner as the amount 
awarded for debt or damages ,*^7 and it has been 
said that this is the only way in which their pay¬ 
ment can be enfotced.*^® An execution for costs 
may issue upon an order or decree in equity as upon 
a judgment at law,79 and a decree for costs is one 
"whereby any sum of money shall be ordered to be 
paid by one person to another,"' within a statute 
making the ordinary writ of execution an available 
remedy for its collection.^? The pendency of a mo¬ 
tion for reargument after judgment in the review¬ 
ing court does not prevent the issuance of an exe¬ 
cution for costs, there being no statute on the sub- 
ject.®l It has been held, however, that execution 
should not issue for the enforcement of an award 
of costs on appeal while there are still legal possi¬ 
bilities of reversal or modification of the order tax¬ 
ing costs.82 A judgment for costs which has been 
fully satisfied affords no basis for jssuance of an 

execution.83 

in and for Fergus County, 240 P 667, 
74 Mont 366 

78. N J —^Knsteller v First Nat. 
Bank. 197 A 17, 119 NJ.Law 670 
—Rubber & Celluloid Products Co. 
V Sobel, 166 A. 134, 9 N.JMisc 
648. 

79. Pa.—^Novy v, Novy, 188 A 828, 
324 Pa 362. 

80. N J —^Burack v. Mayers, 194 A. 
178, 122 N JEq 359 

81- Md—Willson v WilUams, 68 A 
297, 598, 106 Md 667. 

82. Hawaii —Christian v. Waialua 
Agricultural Co., 32 Hawaii 67 

83. Tex.—Realty Trust Co v Ga- 
bert, CivApp, 40 SW2d 869. 

FaymexLt bgr strmger 

A statute providing that if neither 
party should pay the costs the clerk 
should issue execution against the 
party against wbom' the costs had 
been adjudged does pot require that 
execution be i^eued where the costs 
had been paid by a^. str&hKer to the 


Costs of appeal 

(1) Judgment for costs of ai>peal 
IS enforceable by execution.—^Federal 
Land Bank of Spokane v. Curts, 290 
P. 402, 49 Idaho 624. 

<2) Judgment for costs of appeal 
IS judgment of supreme court, and 
can be enforced at any time by ex¬ 
ecution issued by clerk —Cam v 
CarlLee, 281 SW 661, 170 Ark 869 

(8) Thus such a judgment for 
costs on appeal may be enforced by 
execution prior to the entry of 
final judgment —O'Hiare v. Peacock 
Dairies, 82 P 2d 1112, 28 CaLApp 2d 
,662, denying motion 79 P 2d 433, 26 
Cal.App 2d 345, followed in 79 P.2d 
443, 26 CalApp2d 753. 

(4) Where supreme court reversed 
judgment and awarded costs of ap¬ 
peal to defendants, filing of cost bill 
had effect of entry of a judgment for 
amount thereof m favor of, defend¬ 
ants and against plaintiff upon which 
an execution might issup.—State v. 
District Court of Tenth Judicial Dipt, 

6)59 
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(2) Interlocutory Costs 

Interlocutory costs are recoverable by execution only 
when special statutes authorize the procedure. 

In the absence of special statutory authorization 
interlocutory costs are not recoverable by execu¬ 
tion but in some states it has been held that after 
final judgment they may be properly included by an 
order of court in an execution issued for the costs 
of the action.ss A statute making motion costs col¬ 
lectable by execution against personal property only 
applies to costs awarded by an intermediate appel¬ 
late court on denying leave to appeal to a higher 
court,*® and costs of an appeal from an order are 
costs of a motion within the meaning of the stat¬ 
ute So It has been held that an interlocutory 
judgment sustaining a demurrer to part of an an¬ 
swer may properly award costs to the successful 
party and provide for execution for their collec¬ 
tion.** On the other hand, costs allowed at the 
close of an examination in supplementary proceed¬ 
ings are not motion costs within the rule;** and 
an application for judgment on the pleadings is not 
a motion within the statute.*® 

(3) Costs Directed to Be Restored 

An order granting restitution of costs collected may 
be enforced by execution. 

An order granting restitution of costs collected 
under a judgment dismissing a complaint on re¬ 
versal thereof may be enforced by execution.*^ 

b. In Whose Pavor Issued 

In the absence of express statutory authority an 


execution for costs can be issued only In favor of a party 
to the suit. 

In the absence of express statutory authority an 
execution for costs, it is apprehended, can be issued 
only m favor of a party to the suit.** Accordingly, 
in the absence of statute authorizing it officers of 
court have no right to issue an execution for their 
fees,** and the same is the case in respect of wit¬ 
nesses.*^ In some jurisdictions, however, it has 
been held that the officers and witnesses can issue 
execution in the name of the prevailing party for 
the collection of their costs.*® 

c. Against Whom Issued 

Execution ordinarily issues against the unsuccessful 
party, and cannot issue against the successful party un¬ 
less there is statutory authority therefor. 

Execution ordinarily issues against the unsuccess¬ 
ful party in the suit,*® and cannot issue against the 
successful party for costs, although they cannot be 
made out of the unsuccessful party, unless there is 
statutory authority for so doing.**^ So an execu¬ 
tion will not issue on a final judgment requiring a 
party to pay the cost which he has created where 
there was no judgment against him in favor of the 
other party to the action.** In a number of juris¬ 
dictions, however, statutes providing under certain 
circumstances for execution against the successful 
party for costs, where the same cannot be made out 
of the unsuccessful party agamst whom they have 
been awarded, have been construed and applied.** 
Under a statute giving to defendant, entitled to 
costs, an execution agamst an equitable plaintiff, a 


record, since tlie presumption was 
that they, were paid for such party. 
Tex.—^Huntress v State, Civ App., 96 
S.W.2d 974 

Bi. N J —^Kristeller v First Nat 
Bank, 197 A. 17, 119 N.J Law 670. 

16 CJ p 299 note 1 [c], p 310 note 
78. 

■85. NH—Sanborn v Sanborn, 41 N. 
H. 306. 

Pa—Stackhouse v. Lyon, 17 Pa. 
»Super 397 

86. NT—Schaffer v. Welkley, 268 
NTS 27, 141 Misc 672 

87. NT—^McIntyre v. German Sav 
Bank, 13 NTS 674, 59 Hun 536, 
20 N.TCivProc 209. 

88. N.T—^Brassington y. Rohrs, 22 
NTS 761, 3 Misc. 258, 23 N.T.Civ 
Proc 146, affirming 20 N.T S. 659, 
1 Misc 12. 

89. NT.—Valiente v Bryan, 3 NT. 
Civ Proc 368, 66 HowPr 203 

9a NT —Wesley v Bennett 6 Abb 
Pr. 12 

91. N.T —Drescher Hotherg Co. v. 


Landeker, 143 N.T.S. 1060, 82 Misc 

441 

9S. Mo.—Van Trump v Sanneman, 

187 S.W 124, 193 Mo App. 617. 
Suocemfiil iparty 

The clerk can lawfully issue an 
execution for costs only where ex¬ 
ecution is issued at Instance of a 
party in whose favor judgment was 
rendered—^Tiede v. Ruhr, 229 SW. 
821, 208 Mo App. 6 
CosUi paid by sbeaager 

(1) Where the costs of an appeal 
are paid by a stranger to the record, 
his remedy, if any, is not by execu¬ 
tion from the court —^Huntress v. 
State, TexCivJLpp, 96 SW2d 974. 

(2) Remedy by direct action see 
supra S 417. 

BnforoeonLeat 

Neither one not party, nor attor¬ 
ney by him retained to prosecute ac¬ 
tion, may enforce and take bene¬ 
fit of execution for costs against will 
of real i)arty entitled 'thereto or at¬ 
tack a waiver of costs by such par¬ 
ty.—^Erickson v Poote, 163 A. 863, 
112 Conn. 662. 


93. Ill—^Reddick v. Cloud, 7 Ill. 670. 
Iowa—^Ex p Hampton, 2 Greene 137. 
Mo.—^Hoover v. Missouri Paa R. Co.. 

21 SW 1076, 116 Mo. 77. 

15 C.J p 311 note 87. 

94. La.—Smith v. Shreveport, 10 La. 
Ann 682. 

96. ITS—^Hoysradt v. Delaware, L. 

& W. R. Co, C.CPa, 182 P. 880 
Pa—^Howard Bldg & Loan Assoc v. 
Philadelphia & Reading R. Co., 102 
Pa. 220. 

15 C.J p 311 note 89. 

96. Tex—Anderson v MoKinney, 22 
Tex 663. 

97. Ga—Janes v. Robinson, Dudl 1 

98. Ky —Casebolt v. Collinsworth, 
294 S.W. 181, 219 Ky. 666 

99. Ga—Jordan v. Central City L 
& T Assoc, 34 SE. 132, 108 Ga. 
405. 

NC—^Davidson County v. Wagom^r, 
26 NC. 131. 

Tex-—^Beauchamp v. Withers, Civ. 

App, 62 SW. 1084. 

15 C.J. p 311 note 92. . 
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judgment for defendant for costs warrants the issue 
of execution against all the plaintiifs of record, le¬ 
gal as well as equitable;^ and this statute does not 
relieve a nominal plaintiff from his liability for 
costs. The act merely extends the remedy of non¬ 
payment of costs by a plaintiff who brought the suit 
to an equitable plaintiff, whether marked on the 
record or not^ 

d. Prerequisites to Issuance 

Before execution can Issue, there must ordinarily be a 
judgment or order and the amount must be legally taxed. 
In the absence of statute no demand or application is re¬ 
quired. Statutory provisions as to time of Issuance must 
be complied with. 

The rule seems to be well settled that before an 
execution can issue for the collection of costs there 
must be a judgment® or an order of court,^ award¬ 
ing costs, and the amount must be legally ascer¬ 
tained by taxation.® However, the ministerial act 
of the clerk in taxing costs, which, as shown supra 
§ 284, has the authority of a judgment, will support 
an execution;® and, under a statute making motion 
costs collectable by execution against personal prop¬ 
erty only, entry of an order denying a motion and 
awarding costs is suflSicient authonty for the col¬ 
lection of the costs by execution without entry of 
judgment*^ No demand for costs is necessary be¬ 
fore issuance of execution, unless so required by 
statuteand execution for interlocutory costs may 
be issued without application to the court.® Thus, 
where a statute authorizes the issuance of am exe¬ 
cution against personal property for the collection 
of costs founded on an order of court, execution 
may issue without application to the court, on the 
expiration of the time prescribed for payment.^® 
Where the statute provides that if costs of a mo¬ 
tion which does not fix the time for its payment is 
not paid within ten days after service of a copy of 
the order, an execution may be issued, the mere fact 


that an order is entered as a judgment does not pre¬ 
clude an inquiry into the nature of the costs award¬ 
ed thereon, and the time limitation as to issue of ex¬ 
ecution applies if It appears that they are actually 
motion costs,^^ as where the costs were awarded 
by the lower court after reversal of its order hold¬ 
ing a judgment debtor to be in civil contempt for 
failure to appear for examination m supplementary 
proceedings.^® 

e. What Subject to Execution 

Generally any property subject to execution on the 
judgment is subject to execution for costs; and a similar 
rule applies with respect to body executions. 

Costs awarded are an incident of the judgment* 
and in general any property which is subject to ex¬ 
ecution on the judgment is also subject to execution 
for the costs.l® However, where a statute limits 
the character of the property against which execu¬ 
tion may issue it must be followed and it has 
been held that, after appeal and reversal in a suit 
on a promissory note, an order of the court on ex 
parte application, directing the clerk to deliver the 
note to the sheriff for purpose of levy imder execu¬ 
tion for costs, was without jurisdiction where the 
note was in the clerk*s possession under a rule of 
cottrt.1® 

Body execution. It is a rule of general applica¬ 
tion that in all actions in which a body execution 
may issue against defendant for the enforcement 
of a judgment rendered against him, see supra § 
420, an execution of this character may issue 
against him for the costs of suit, as well as for the 
principal demand or debt,i® and, conversely, no 
body execution can issue against defendant for costs 
in cases where there is no statutory authorization 
for the issuance of such an execution to enforce 
payment of the judgment for the principal demand 
or debt itself.^^ Under the statutes it is very gen- 


1. Pa—G*ifford V. G-ifford, 27 Pa. 
202 . 

2 . Pa—^Kmly v. Donnelly, 6 Phila 

120 . 

3. Ill—^Van Gundy v. Hill, 104 N.BJ 
147, 262 IIL 162. 

N.J—^Brookfield v. Morse, 12 NJ 
Law 331. 

Pa—^Potts V. Potts, 27 Pa.Co. 640. 
Tex—Criswell v. Ragsdale, 18 Tex. 
443. 

4. TT.S —Sadler v. More, C C.D C, 
21 P,Cas.No.l2,208, 1 Cranch C.C 
212 

N.Y.—^Hulsaver v. Wiles, 11 How.Pr 
446. 

16 C.J P 811 note 96. 

5. CaL—Raiser v. Bamm, 96 P. 879, 
163 cal. 474. 

16 C.J. P 811 note 9T. 


6- Okl—^Bierschenk v. Klein, 83 P. 
2d 871, 183 Okl. 494 

7 . NY—Schaffer v Welkley, 263 N. 
T.S 27, 141 Misc. 672. 

8. NY.—^Lucas v. Johnson, 6 How 
Pr. 121, Code Rep.,N.S., 301 

9- NY—^Wetzel v Schultz, 3 Abb 
Pr 468, 18 How.Pr 191. 

16 C J. p 812 note 3 

Contra Boyce v. Bates, 8 How. 
Pr, NY., 496—^Eckerson v. Spoor, 
4 HowPr, N.Y., 861. 3 Code Rep. 
70 

10. n!y—L ucas V Johnson, 6 How. 
Pr. 121, Code Rep,NS., 301. 

15 C.J. p 811 note 1. 

11. N.Y—^Elmore Milling Co. v. 
Burgher, 264 N.Y 3 360, 147 Misc. 
870. 


12. N.Y.—Elmore Milling Co. v 
Burgher, supra. 

13. Ind—Church v. Hay, 98 Ind. 
323. 

NY.—Schouton v. KUmer, 8 HowPr. 
627. 

15 C.J. p 312 note 4. 

14. N.Y —William Bernard v. Co- 
wen, 143 N.YS. 767, 82 Miso. 384 

15 C.J. p 312 note 6. 

16i. Mont.—-Vande Veegaete v Vande 
Veegaete, 266 P. 848, 79 Mont 68 

16. Pa—Seldon v. Cozad. 2 Fa-Dist 
664, 13 Pa.Co. 308. 

16 C.J. p 312 note 7. 

17. U.S—U, S. V. Reid, aC.N.Y., 
17 F. 497, 21 Blatchf. 429. 

N.Y—People V. Carpenter, 46 Barb 
619. 
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erally held that, if the nature of the action is such 
that an execution against the person can be issued 
on a judgment recovered by plaintiff, plaintiff him¬ 
self, if unsuccessful, is liable to an execution against 
his person for the costs of the action and this 
rule has been extended to a case where a plaintiff 
is unsuccessful in a suit in which he has united 
causes of action on contract and in tort,l^ and also 
to cases where plaintiff did not exercise his right to 
arrest defendant,^^ and although he may have a per¬ 
fectly good case but loses his suit on a mere techni¬ 
cality but according to some decisions a judg¬ 
ment for defendant for costs is to be treated, what¬ 
ever the form of the action, as a judgment for a 
debt, and plaintiff is not liable to an execution 
against the person.22 Plaintiff, although unsuccess¬ 
ful, IS not liable to arrest in an action in which de¬ 
fendant himself would not be liable to arrest 

f. Reanisites of lixecution 

General rules as to the formal requirements of execu¬ 
tions are applicable. 

The general rules relating to the formal require¬ 
ments necessary to the validity of executions gen¬ 
erally, which are fully treated in the CJ.S. title Ex¬ 
ecutions §§ 69-84, also 23 C J. p 402 note S3 et seq, 
have been applied in determmmg the validity of ex¬ 
ecutions for costs.24 

Costs, being incident to the judgment, must be 
included in the execution to insure collection.^s 
The execution should show the amount and items of 
the costs but it has been held that an execution 
for costs generally, without stating the amount, is 
good, if the amount, items, and persons to whom 
costs are due are indorsed on the execution by the 
derk;^"^ and, in the absence of a statute so pro¬ 
viding, the clerk's failure to itemize the costs due 


each witness in the cost bill accompan 3 dng the ex¬ 
ecution will not render the execution void-^s 

It has been held that the command to make the 
costs awarded by the appellate court should be ex¬ 
pressed in the body of the execution, they not be¬ 
ing an incident of the judgment of the lower 
court and, such judgment being already paid, 
the command should be confined to such costs.^o 
Where a judgment in favor of a claimant was re¬ 
versed by the appellate court, the fact that the 
judgment on remittitur included the sureties as li¬ 
able with claimant for the costs of the appeal does 
not render it and the execution thereon illegal as 
to claimant nor is the levy under such an ex¬ 
ecution, issued in the name of plaintiff for the use 
of officers of court, subject to be arrested by affi¬ 
davit of illegality on account of its being made to 
appear that the attorney for plaintiff had advanced 
the costs incurred in the appellate court and, 
where the execution for costs in such case was for 
the benefit of officers of the court, the fact that 
plaintiff in execution had not actually paid the costs 
is immateriaL33 Under a statute which requires 
writs of execution when the judgment is for costs 
only to be directed to the sheriff of the county 
where the person from whom recovery is sought 
resides, a sale under an execution issued to satisfy 
costs taxed against a surety on an appeal bond is 
void where the execution was issued and the levy 
made in a county other than that in which the sure¬ 
ty lived.*^ 

g. Belief against Executioxi 

For good cause an execution for costs may be set 
aside, recalled, enjoined, or stayed. 

An execution for costs not properly taxable may 
be set aside®® or an execution for costs not properly 


Pa—^Pierce's App, 103 Pa 27. 

RI—Ex p. Thayer, 11 RI 160 
16 CJ p 812 note 8. 
la Mass —Haines v. Corliss, 4 
Mass. 659. 

16 CJ p 312 note 9 
xa, NY—^Miller v Scherder, 2 NT 
262—^Parce v Halbert, 1 How.Pr. 

' 286. 

15 C J p 812 note 10. 

20. NT.—^Parker v Spear. 62 How. 
, Pr. 394. affirmed 49 N.T Super. 1. 

21. N.T.—Parker v. Spear, supra 
82. Pa—^Fetters v Barker, 1 Pa. 

Dist 448, 11 Pa.Co 366—^Meace v. 
Crump, 12 WklyNC. 534. 

23. N.T.—Memtt v. Carpenter, 8 
AtibDec 286, 2 Keyes 462, 3 Keyes 
142, 38 How.Pr. 428, reversingr 30 
Barb 61—Catlin v. Adirondack Co, 
' 11 Abb.NCas. 377, reversing 20 
Hun 19 

16 C Jj p 313 note 14. 


Oontrary view taken 
N.T—Davids v Brooklyn Heights R 
Co., 98 N.T S. 286, 104 App,Div. 23, 
24, reversing 92 N T.S. 220, 46 
Misc 208, and affirmed 74 N.E 
1116, 182 N.T. 526, 

15 C J p 313 note 13. 

24. Me—^Buswell v. Baton, 76 Me. 
392. 

16 C J. P 818 note 15. 

25. Pa.—^Bradley v. Clearfield, eta, 
Co, 8 Pa.Dist. 493, 22 Pa.Co. 626. 

16 C J. p 313 note 16 

23. Ala.—^Marks v. Wood, 31 So. 
978, 183 Ala. 533. 

Tex.—Houston, etc., R Co. v. Jones, 
46 Tex.*X83. 

16 C J. P 313 note 17. 

27 . Mo.—^McKnight v. Spam, 13 Mo. 
534 

23. Ala—Green v Minor, 140 So. 
747, 224 Ala. 487. 
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29. N.J.—^Hopper ▼. Smith, 60 A. 63, 
72 N.J.L,aw 168. 

3Q, N.J.—Hopper v. Smith, supra. 
15 C J. p 818 note 21. 

31. Ga.—Harvey v. A. J, Loner Cl- 
gax & Grocery Co., 136 S E. 222, 36 
GeuApp. 45. 

32. Ga—^Harvey v. A J Long Cigar 
& Grocery Co, supra. 

33. Ga-—^Harvey v. A. J. Long Ci¬ 
gar & Grocery Co., supra- 

34. Miss—Gnffin v. Hickman, 46 So. 
73, 92 Miss. 266. 

35. Vt.—^Vadakin v. Soper, 2 Aik. 
248. 

Costs wot taxable against execution 
defendant 

Costs for services of custodians 
of attached property seized under dr^ 
der of attachment procured by plain¬ 
tiff were plaintiff’s costs foiriWhloli 
execution could not be issued agahist 
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taxable may be recalled 36 It is sufficient ground 
to quash an execution on motion that neither the 
body of the execution nor the indorsements on it 
show the amount and items of costs to be collect¬ 
ed,37 or that It has been issued after the time there¬ 
for has expired, the judgment not having been re- 
vived.38 If the execution has been prematurely is¬ 
sued, the party proceeded against will be relieved 
by motion39 or he can enforce his remedy by ac- 
tion.40 The sheriff must be made a party to the mo¬ 
tion to quash an execution, 

Injunction, Where an execution has been pre¬ 
maturely issued, an injunction restraining the sale 
of land taken under levy will be made permanent ,^3 * 
and It seems that a court of equity may enjoin an 
execution for costs which have already been paid ;^3 
but it has been held that an injunction against a 
wnt of fieri facias to recover costs omitted from a 
bill of costs will not be granted because one item 
of cost sought to be collected was erroneous, where 
such objection was not made before the writ was 
sued out,^^ nor will an injunction be gra'nted to re¬ 
strain a sale for the unpaid costs in a case in which 
judgment was recovered, although the principal debt 
was satisfied, where the costs which had been ad¬ 
judged had not been paid.*^® Where an injunction 
to restrain an execution for costs is obtained on the 
ground that the costs are excessive, there being no 
answer filed, it is error to give judgment by default 
and perpetuate the injunction; there should be an 
.interlocutory order for the retaxation of the costs, 
after which the injunction may be perpetuated as 
to the excess.^® In a smt to enjoin execution for 
costs, matters in the answer referring to the con¬ 
duct of the jury, and other matters occurring on the 
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trial in the original cause, are properly stricken out 
as immaterial to the issues.“*7 

Stay, An execution is stayed by appeal^® or writ 
of error 3 but the fact that a motion to retax has 
never been decided does not stay it.®® It has been 
held that a lower court has no authority to stay pro¬ 
ceedings on an execution issued to satisfy costs on 
appeal as awarded by the appellate court upon re¬ 
versal of judgment but, on the other hand, an 
order staying execution of a judgment awarding de¬ 
fendant costs of an appeal until final decision on 
the merits of the main case mvolving a money de¬ 
mand was held proper.®^ 

h. Alias Writs 

An alias writ of execution for costs may be Issued In 
a proper case. 

Although a portion of the costs has been omitted, 
another execution cannot issue after return of ex¬ 
ecution satisfied, without some judicial action to as¬ 
certain the costs, and an order made for their col¬ 
lection ;®3 but where costs have been collected from 
the successful party, because they could not be made 
out of the unsuccessful party, an alias execution 
may thereafter be issued against him.®^ In Illinois, 
it has been* held that whenever an alias writ issues, 
the costs attendant on the first writ are included 
with the additional costs in the second wnt, and 
those of an alias, in like manner, in a pluries, if it 
issue; and hence the alias and plunes cannot cor¬ 
respond with the original writ, and a vanance be¬ 
tween them in the amount of costs is not material.®® 

§ 423. Fee Bill 

Where authorized by etatutes, and provided the etat- 
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defendajit, where each party was ad- 
judgred to pay his own costs, and 
hence trial court erred in oveiruling: 
defendant's motion to set aside ex¬ 
ecution for costs, nor was such ex¬ 
ecution warranted by judg-ment of 
court of appeals on error to judg¬ 
ment adjudging each party to pay 
his own costs, because reviewing 
court modified judgment in that re¬ 
spect, where record made no zefer- 
ence to any judgment by reviewing 
court, no mandate remanding cause 
to trial court appeared, and execu¬ 
tion did not purport to have been is¬ 
sued to enforce judgment of review¬ 
ing court—C. B McCune Co v. 
Warndorf, 9 N.B.2d 709, 65 Ohio App. 
279. 

36. Ill—Chase v. De Wolf, 69 Ill. 
47—^Allen v. Conlon, 2 Ill.App 166 

37. Ala—^Brainard v. Harrison, 63 
Ala. 360 

38. Md,—Price v. Nesbitt. 37 Md. 
618. 


39. N,T —Wellman 'v. Frost, 38 Hun 
389—^Elmore Milling Co v Burg¬ 
her, 264 NTS. 860, 147 Misc 370— 
Wetzel V Schultz, 3 Abb Pr. 468, 
13 HowPr. 191. 

40. NT.—Wetzel v. Schultz, supra 

41. Ala—^Brainard v. Harrison, 63 
Ala 360. 

42. Tex—Connellee v. Blanton, Civ. 
App, 163 SW 407 

43. Tex.—Griffith v Missouri, K & 
T R Co, Civ App, 108 SW. 766 

15 C J. p 313 note 31. 

44. Md —^Marshall v. Marshall, 92 A. 
531, 124 Md. 269 

45. Tex—^Neagle v Kaw Paving Co., 
Civ App, 261 SW 306. 

46. Tex.—Charlton v Ragnet, 6 Tex 
629. 

47. Tex—Griffith v, Missouri, K. & 
T. R. Co, C 1 V.APP, 108 SW, 766. 

48. La—Copley v. Edwards, 6 La. 
Ann. 647. 

I Mo.—Carroll v. Hardy, 21 Mo. 66. 
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Supersedeas or stay prevents en¬ 
forcing payment of costs where the 
right to demand payment depends 
entirely upon the judgment supersed¬ 
ed—^Adams V Missouri Pac R Co, 
18 Mo App. 373—8 CX P 1321 note 
55 . 

49. N.T.—Jackson v. Smith, 6 Cow 
580. 

60. Nev—State v. Lander County, 
85 P. 300, 22 Nev. 71. 

61. Cal—^Meserve v Superior Court 
In and for Los Angeles County, 38 
P2d 453, 2 Cal App 2d 468. 

62. La—^Max Barnett Furniture Co, 
V. Bomarito. App., 146 So. 74. 

53. La—^Brooks v J^texdwick, 6 La. 
Ann 675. 

64. Ala.—^Montgomery v. Montgom¬ 
ery, 20 Ala 350 

66. Ill.—^Bryan v. Smith, 3 111. 47. 



20 C.J.S 


C08T8 


§ 424 


utory requirements are met, court officers may collect 
costs due them by a fee bill, which is somewhat analogous 
to an execution. 

Under the statutes of some jurisdictions the offi¬ 
cers of court are entitled, m the cases specified in 
the statutes, to collect their costs by the issuance of 
a fee bill;56 and, as shown supra § 422 b, fees of 
officers cannot be collected by execution in the ab¬ 
sence of statutory authorization. The fee bill is 
for the purpose for which it is provided, like the 
execution against the cost debtor.57 if the stat¬ 
ute designates the officers in whose favor a fee bill 
may issue, it is not available in behalf of any oflficer 
who IS not so designated,®* and, unless otherwise 
provided by statute,®* a party to the cause has no 
right to issue a fee bill to collect costs on a judg¬ 
ment rendered in his favor,** and, of course, no val¬ 
id sale of property can be made on a fee bill issued 
for party costs.*i A fee bill may issue either 
against plaintiff or defendant** or against a security 
for costs, without a judgment having been rendered 
against him, where plaintiff is unsuccessful.®* A 
judgment of dismissal ordering that defendants re¬ 
cover of plaintiffs the costs of the suit is sufficient 
to sustain a fee bill;®^ and it has been held that a 
fee bill does not even need a judgment for its 
basis,®® but it does need a proper taxation of 
costs.®® If so provided, it should run in the name 
of the people of the state.®^ If the statute provides 
for the levy of a fee bill against the goods and chat¬ 
tels of the persons who refuse or fail to pay, it is 
not permissible to levy on and se]! land under the 
fee bill.®* Where no proper demand for payment 
was made and property was sold at a grossly in¬ 
adequate price, the sale is void and should be set 
aside without payment of the fee bill.®* 


Motion to quash the fee hill or any levy thereun¬ 
der may be filed in vacation as well as in term 
time.*^® 

Supersedeas or stay of proceedings does not pre¬ 
vent the clerk below from issuing his fee bills to 
collect the costs in the cause.'^i 

Enjoining collection. By analog>’' to the rule that 
an injunction will not issue against an execution 
issued from another court, an injunction wull not 
ordinarily be granted to restrain a sheriff from en¬ 
forcing an alleged void fee bill.*^* However, relief 
by injunction has been awarded where the costs 
were awarded in a judgment from which no appeal 
could be taken, where the fee bill, although regular 
on Its face, included costs not allowed by the court 
and carried into the judgment, where a motion to 
retax was not an adequate remedy, and where the 
court which rendered the judgment had no au¬ 
thority to quash or recall the fee bill.^* 

§ 424. Motion 

Under statutes so providing, in a proper case the 
costs may be enforced by motion against the successful 
party. 

Under a statute permitting the enforcement of 
payment of certain costs by a motion against the 
successful party, the motion must be made in the 
particular court in which the costs accrued, and in 
which the suit was filed wherein the costs sued for 
arose and where the statute provides that the 
remedy is given to the persons entitled to the costs, 
the right to recover cannot be extended by implica¬ 
tion;'^® hence an officer has no right to make the 
i motion except for fees due himself alone.*^® A 


56L Neb—Solomon v. A. W Farney, 
Inc, 286 N.W. 254 
15 C J. p 314 note 46 

Fee Iboll Is proper xaocess to col¬ 
lect fees due to officers and witness¬ 
es agrainst a party for whom services 
are rendered.—Farris v. Smithpeter, 
166 SW 655, 180 MoApp 466. 

Time of IssiiAiiee 

Under a statute of Illinois fees 
fixed and allowed may be collected by 
fee bill any time within seven years 
after the rendition of the final judg-- 
ment even thougrh they may be re¬ 
covered by separate proceeding in 
assumpsit —German-American Sav., 
Loan & Buildingr Ass*n v Trainor, 
127 N.E 719, 293 Ill. 483—15 C.J. 
p 314 note 46 [d] 

57. Ill.—^Newkirk v Chapron, 17 illl 
344 

Ind—^Perrier v Deutchman, 51 Ind. 

21 . 


68. Mo—^Manewall v. Proctor, 87 S. 
W. 30, 112 Mo.App 315. 

16 C J. p 314 note 49 

59. Iowa.—Charles City v Surety 
Trust, etc.. Bank, 120 NW 114, 143 
Iowa 324. 

15 C J. p 314 note 50. 

90 , Ill—Eads y. Couse, 36 la 634. 

16 C J p 314 note 51 

61. Ill.—Sheldon v. Van VLeck, 109 
Ill 452—Neal v Blanchard, 32 lU 
503. 

62. Ill.—Reddick v. Cloud, 7 Ill. 670 

63. la—-Whitehurst v. Coleen, 53 
IlL 247 

64. Mo—Camer v. Roarers, 168 S.W 
354, 184 Mo App. 184. 

65. Mo—^Farris v. Smithpeter, 166 
S.W 655, 180 Mo.App. 466 

15 C J p 314 note 56 

66. Mo.—^Farris v. Smithpeter, su¬ 
pra 

67. Ill—^Ferris v. Crow, 10 Ill, 96 
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68. Ark—^Minton v Benmght, 103 
SW 168, 83 Ark 101 
69- Ill—Wilkinson v Cox, 81 NB 
1020, 228 Ill 306—Henderson v. 
Kibble, 71 NE. 1091, 211 Ill. 556. 
TO- Mo.—^Fams v Smithpeter. 166 
SW. 655, 180 MoApp. 466. 

71. Ill—Carr v Miner, 40 HI 83 
Mo—State v. Emmerson, 74 Mo 607. 
N.Y—Curtis V. Leavitt, 19 Barb 530. 

72. Mo.—^Farris v. Smithpeter, 166 
SW. 655, 180 Mo.App. 466 

73. Mo.—^Hunter Land & Develop¬ 
ment Co. V Jackson, 243 S.W. 436, 
210 Mo App 548 

74L Tenn.—^Tindell v. Robbins, 189 
S.W. 684, 136 Tenn. 321. 

15 C.J p 314 note 63 
75. Tenn.—State v. McCorkle, 48 S. 
W.2d 496. 163 Tenn 496, denying? 
motion 40 S.W.2d 1015, 163 Tenn. 
101 . 

76- Tenn.—State v. McCorkle, su¬ 
pra. 
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judgment on such motion must have all the requi¬ 
sites of other judgments by motion ^7 ' 

§ 425. Stay of Proceedings 

As shown infra §§ 426-428, in a proper case there 
may be a stay of proceedings to enforce the pay¬ 
ment of costs of a prior action or appeal, or mter- 
locutory or motion costs. 

§ 426. — To Enforce Payment of Costs of 
Prior Action 
a. In general 

b Power of court to grant stay 
c Discretion of court 
d Presumptions on application 

e. Termination of former suit 

f. Same cause of action in both suits 

g Rule as affected by questions of par¬ 
ties 

h. Rule as affected by bringing suits in 

different courts 

i. Rule as affected by pecuniary inability 

to pay costs 

j. Rule as affected by suing in forma 

pauperis 

•k. Requisites of application 

l. Opposmg application 

m. Order granting stay 

a. In G^eral 

The practice of enforcing payment of costs by stay¬ 
ing a second action based on the same cause originatec^ 
under the common law and obtains in practically all 


Jurisdictions except where expressly or impliedly for¬ 
bidden by statute. 

The practice of enforcing payment of costs 
awarded by a final judgment by staying a second 
action based on the same cause of action originated 
in ejectment suits,*78 but the scope of the rule was 
subsequently enlarged, and now embraces all class¬ 
es of actions,78 but may not embrace special pro¬ 
ceedings The power to grant a stay is equitable 
in its nature,81 and does not depend exclusively on 
the question whether the collection of costs can be 
enforced by execution and m exercising the 
power the courts have in view the twofold object 
of compelling payment of costs and preventing vex¬ 
atious litigation.83 The power to grant a stay to 
enforce payment of costs of a former suit for the 
same cause of action exists at common law and is a 
rule of practice which obtains m practically all ju¬ 
risdictions unless forbidden expressly or impliedly 
by some statute.84 The exercise of this power is 
not in violation of the organic law.85 

b. Power of Court to Ghrant Stay 

Subject to certain exceptions and limitations, It Is 
generally held that the court may and ordinarily will 
stay proceedings in a second action until the costs of a 
prior action between the same parties for the same cause 
are paid or secured irrespective of the manner in which 
the action terminates. 

Except in a limited number of jurisdictions,®^ 
it is the well settled rule that the court may and 
ordinarily will stay proceedings in a second action, 
whether legal or equitable, between the same parties 
for the^ same cause of action, until the costs of the 
first action are paid,87 or until the costs of the 


77. Tenn.—Lefeber v. Nashville, 

etc, R Co, 20 S W 978, 92 Tenn 
164—Stuart v McCuistion, 1 Heisk 
427 

16 C.J p 814 note 66 

78- tr.S—^Buckles v Chicagro, M & 
St P R Co. CCMo. 47 P 424. 

Utah.—^Peterson v Evans, 188 P. 162, 
163, 65 Utah 505, quotings Gorpna 
Jtirls- 

16 C.J. p 301 note 40. 

79. Utah —^Peterson v Evans, supra. 

16 C.J. p 302 note 41. 

80. S a— State v Cornell, 60 S,B. 
22, 70 SC 409 

15 C J. p 802 note 42 

81. Utah—^Peterson v. Evans, 188 
P. 162, 158, 55 Utah 506. quoting 
Oorpiui Juris. 

16 C.J. p 302 note 43. 

82. N.T—^Ex parte Stone, 8 Cow 
380. 

83. Utah—^Peterson v Evans, 188 
P. 162, 163, 66 Utah 606, quoting 
Corpus Juxls- 

16 CJ P 302 note 46. 

84. Cal.—Welle v Sturtevant, 169 
P. 685, 176 Cal. 767. 


Utah—Peterson v Evans, 188 P 162, 
158, 56 Utah 505, quoting Corpus 
Jtixls. 

Wash—Schwede v, Hemnch, 69 P. 
648, 29 Wash. 124 

8B. Ala—^Bx parte Shear, 8 So 792, 
92 Ala. 696, 11 L..RA 620 
Regulation of costs and fees as af¬ 
fected by due process clause see 
Constitutional Law § 627. 

B6, La—^Howard v. Copley, 10 La. 
Ann 604 

16 CJ p 302 note 48. 

Xu Tlorlda it has been held that 
the statute authorizing a new action 
on reversal on appeal does not make 
prepayment of costs a prerequisite 
to bringing a new action within one 
year after reversal of judgment for 
plaintiff in trial court, and that non¬ 
payment of costs assessed against 
plaintiff by supreme court when va¬ 
cating Judgment in prior suit did not 
authorize stay of subsequent suit 
upon same facts and against same 
defendants—State ex rel Bums v. 
Gray, 185 So 848. 

87. Ala.—^Ex parte State ex rel 

666 


Gulf, M & N R Co , 96 So. 49, 208 
Ala 654 

Cal—Welle v Sturtevant, 169 P. 685, 
176 Cal 767. 

Ind —Cooper v. Cooper, 12 N E 2d 
244 

N J.—^Ryan v. Public Service Ry. Co., 
128 A 864, 3 NJMisc 492 
NT—^Robbins v. Rogers, 288 N.T.S 
127, 247 App.Ulv 603—^Mmtz v. 
Goodman, 186 NT.S. 214 
Ohio —State v Manton, 11 Ohio App. 
864 

Pa.—Thompson v. Nelson, 22 Pa List 
& Co 664. 

15 C J. p 302 note 49. 

Municipal court 

(1) The municipal court of New 
York has power by statute to stay a 
cause of action for nonpayment of 
costs of a prior action—^Rosenberg 
V Abraham, 161 N T.S 233, 97 Misc. 
425—Levy v. Metropolitan L Ins. 
Co, 169 NTS 902, 96 Misc. 666— 
Wetzel V. Barhite, 167 NT.S. 297, 98 
Misc. 496-15 C J p 807 note 28. 

(2) Formerly the court had no 
power to stay an action until costs 
of a prior action had been paid.— 
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first action are secured and that, too, irre¬ 
spective of the manner in which the action ter¬ 
minates, as where plaintiff is nonsuited,^9 where he 
dismisses or discontinues his action or takes a vol¬ 
untary nonsuit,^<» where the suit is dismissed for 
failure of the complaint to state a cause of ac¬ 
tion,® ^ or where the complaint is dismissed for 
failure to pay the costs imposed on opening a de¬ 
fault ®2 It also applies, although the situation of 
the parties is reversed; in other words, plaintiff in 
a second ejectment suit may be required to pay 
costs awarded against him as defendant in the first 
suit;®® nor is it material that at the time of bring¬ 
ing the second action the party was a prisoner.®^ 
Defendant does not, by answering m a subsequent 
action, waive his right to stay proceedings there¬ 
in until the costs of a prior action are paid.®® 

Exceptions and limitations of ride. The power 
of the court to stay proceedings until the costs of 
the former action for the same cause are paid will 
not be exercised unless the second action is vexa¬ 
tious,®® although, as is shown infra § 426 d, the sec¬ 
ond action will be presumed to be vexatious until 
the inference is removed by some showing on the 
part of plaintiff. So the court will not order a stay 
of the second action where the second suit is ren¬ 
dered necessary by the act of defendant himself ;®7 


where the cause of abatement is the death of the 
party;®® where a judgment for an impecunious 
plaintiff IS reversed solely on the ground of want of 
jurisdiction of the trial court;®® where plaintiff is 
m execution for costs or where the former suit 
was dismissed through the attorney’s neglect,® al¬ 
though there is some authority to the contrary on 
this last propositionand it has been held that non¬ 
payment of costs awarded defendant, does not au¬ 
thorize the stay of another suit against the same 
defendant where final judgment was entered in his 
favor,* So it has been held that the rule is not en¬ 
forceable in a justice’s court,® and defendant who 
has assigfned the costs due him is not entitled to a 
stay of proceedmgs to enforce payment.® 

c. Biscreidon of Court 

The right to a stay rests largely In the discretion of 
the court which Is generally held subject to review for 
abuse. 

Unless expressly so provided by statute, the right 
to a stay of proceedings to compel payment of costs 
of a former suit is not an absolute one, but rests 
in the sound discretion of the court.^ Nevertheless 
the rule ordinanly will be applied unless there are 
special facts and circumstances presented which 
show that it would be unjust and inequitable to ap¬ 
ply It.® In some jurisdictions the view is taken that 


Goldman v. Brooklyn HeigThts H. Co., 
114 K.Y.S. 182, 129 App.Div 667. 

15 C J. p 307 note 27. 

88. Mich—Clark v Bay Cir. Judge, 
117 NW. 1061. 154 Mich 483 

15 CJ p 302 note 50 
However, it has been held that 
failure of plaintilf to pay costs ad¬ 
judged against it in another suit be¬ 
tween same parties would not pre¬ 
vent plaintiff from maintaining an¬ 
other suit, since defendants could 
avoid maury in regard to costs by 
set-off of executions—^Detroit Trust 
Co. V. Howenstein. 262 N.W 920, 278 
Mich. 809. 

89. Ky.—^Hobbs v. Louisville, etc, 
K Co.. 102 SW. 818, 126 Ky. 1. 
4, 81 KyL 452. 

RI —^Robinson v Merchants*, etc., 
Transp Co, 14 A. 860, 16 R I. 217 
Wash—Schwede v. Hemrich, 69 P. 

643. 29 Wash 124. 

15 C J p 302 note 61. 

90. U.S—^Kellogg Switchboard & 
Supply Co v. Glen Tel Co, CC 
N T., 121 F 174 

Ala —^Hamilton v. Maxwell, 24 So. 
769, 119 Ala 23. 

Ind—^Hipes v Gnner, 62 NE. 500, 
28 Xnd.App. 160. 

15 C.J. p 303 note 52. 

91. S C.—^Hadwin v. Southern B. Co, 
45 S.F!. 1019, 67 SC 468 

16 C.J p 303 note 68. 

93. Ky.—^Hobbs v. Louisville, etc.. 


R Co., 102 SW. 818, 126 Ky. 1, 

4, 81 KyL. 462. 

N T —Farrell v New York Juvenile 
Asylum, 37 N.Y S 1118, 2 App Div. 
496—^Fransioli v. Boorman, 84 N 
YS. 128 

93. Pa—Altman v. Altman, 12 Pa. 
246. 

15 C J. p 303 note 55. 

94. T>C —Williams v Getz, 17 App 
DC 388. 

95. N Y.—^Loftus V Straight Line 
Engine Co., 97 N.Y.S. 790, 111 App. 
Div 718. 

98. Utah —^Peterson v. Evans, 188 
P. 162, 66 Utah 605. 

16 aj p 303 note 68. 

ActioiL held vexations 

Ind —Cooper v Cooper, ,12 N B 2d 
244. 

97- NY.—^Merchants' Clearing Cred¬ 
it House Assoc, v Dennis, 127 N.Y. 

5. 1014, 143 App.Div. 170. 

15 C J p 303 note 61. 

98. N.J —Sears v. JaLckson, 11 N.J. 
Eq. 46. 

15 C.J p 303 note 62. 

99 . N Y.—^Halpem v. Langrock Bros. 
Co, 167 NY.S 1098, 93 Misc 324. 

1. N.Y.—Richardson v. White, 27 
How.Pr. 166—^Eaton v. Wyckoff, 4 
Wend 208. 

a. N.Y—Dare v. Murphy, 12 N.Y 
Civ.Proc. 888, IS Abb.N.Cas. 466, 2 
NY City Ct. 296. 
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а. Pa.—^Mullm V- Jackson, 2 Chest. 
Co 264. 

4. NJ.—Miller v. Stieglitz, 168 A. 
839, 11 N.J.Misc. »27. 

9k N.Y.—^Youle v. Brotherton, 10 
Johns 363. 

б. NY—Simpson v- Brewster, 9 
Paige 245. 

7. Mo—Gnffin v. Amey, App., 12 S. 
W.2d 96. 

N J.—^Wilson V. Deschner, 167 A. 670, 
11 N.J.M18C. 609. 

Ohio.—State v. Manton, 11 Ohio 
App 364. 

Utah—^Peterson v. Evans, 188 P. 152, 
66 Utah 505. 

15 C.J p 803 note 69. 

under Kew York Miudoixwl Court 
Code, where complaint on note was 
dismissed without prejudice on de¬ 
fendant's insistence because note 
hore no indorsement to corporate 
plaintiff and proof of assignment had 
been inadvertently omitted, and sec¬ 
ond identical action was instituted, 
stay of new action until costs in 
former action were paid was denied, 
and automatic stay provided by stat¬ 
ute was relieved.—^R. C. Schindler, 
Inc, V Kahn, 277 N.Y.S. 674, 154 
Misc 582. 

8. N.Y —Simms v. Carter, eta. 
Stevedoring Co., 156 N.Y.S. >440^ 
169 App.Div. 682. 

15 aJ. p 304 note 70. 
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the discretion of the court in granting* or refusing 
a stay is not reviewable,^ but the weight of au¬ 
thority IS to the effect that the discretion of the 
court IS Subject to review for abuse,and that in 
the absence of proof authorizing the court in the 
exercise of a sound discretion to deny a motion to 
Stay an action until the costs of a prior action 
have been paid the judgment or order denying the 
motion must be reversed.ii 

(L Presumptions on Application 

The second action is ordinarily presumed to be vexa¬ 
tious; and the burden Is on the plaintiff to prove that 
It IS not. 

Although a second action timely commenced is 
not presumptively vexatious where the first was dis¬ 
missed without prejudice,12 it is generally held that 
for the purposes of the application to stay the pro¬ 
ceedings the second action will be deemed vexa¬ 
tious until the inference is removed by some show¬ 
ing on the part of plaintiff, the burden being on 
plaintiff to show that the suit is not vexatious, if he 
desires to take himself outside of the operation of 
the rule.13 According to some decisions the slight¬ 
est countervailing evidence is sufficient to overcome 
the presumption The bringing of the same suit 
even for more than the second time is not conclu¬ 
sively vexatious; the number of times a party has 
sought to litigate a cause will not of itself deter¬ 
mine conclusively his rights.!® 

e. Termination of Former Suit 

A second action will not ordinarily be stayed unless 
the former suit was terminated. 


Although a limitation to the rule has been recog¬ 
nized in the case of interlocutory costs m the pre¬ 
vious suit,!® ordinarily, to enforce payment of 
costs by stayirig a second action, it is essential that 
the former action shall have terminated, and that 
in such suit defendant is entitled to receive and 
plaintiff is bound to pay costs.!^ It is not enough 
that plaintiff recovered a judgment which the trial 
court set aside for error in law on the trial.!® It is 
not essential, however, that the first suit should 
have been determined on its merits.!® 

f. Same Cause of Action in Both Suits 

The second suit will not be stayed unless the cause 
of action IS substantially the same in both suits. 

It IS essential to the operation of the rule that 
the cause of action be substantially the same in both 
suits,20 but It is not necessary that the causes of 
action be identical.®! So a second ejectment to try 
the same title as a former ejectment between the 
same parties, although to different property, may be 
stayed until plaintiff pays the costs of the first 
proceeding, he having been defeated therein.®® 

g. Buie afl Affected by Questions of Parties 

The second action will not be stayed If it is not 
brought by or against substantially the same parties as 
the first. 

The rule does not apply if the parties defendant 
are not the same as those in the first suit,®® and 
have no interest in the cause,®4 or where the prior 
action was not brought by plaintiff,®® or where 
plaintiff had no interest in the former suit;®® 


9 . Ill —^Hennies v. Vo^el, 87 Ill. 242 
Pa—^Withers v. Haines, 2 Pa. 436— 

Gerety v. Reading R. Co, 9 Phila. 
153. 

10. Ohio—State v. Manton, 11 Ohio 
App 364 

15 CJ p 304 note 72 

11 . nY—^L ederer v. Krausz, 90 N. 
YS 402 

16 CJ p 304 note 73. 

12. Utah—^Peterson v. Evans, 188 
P. 152, 55 Utah 505. 

13. Ind—Cooper v. Cooper, 12 N-E 
2d 244. 

16 CJ p 304 note 74. 

14- Ind.—Lake Agricultural Co v. 
Brown, 114 NE- 766, 186 Ind, 30 
—^Hipes V Grmer, 62 N.E. 600, 28 
Ind,App. 160. 

16 aJ. P 804 note 76 

15. Ind—Craig v. Norwood, 108 N 
B 395, 61 Ind App 104. 

IS C.J P 304 note 76 

le. NY—Barton v. Speis, 73 N.Y. 
183. 

15 C J P 304 note 78 [a] 

Stay of proceedings to enforce pay¬ 


ment of interlocutory costs in ac¬ 
tion see infra § 428. 

17. NY—Bishop V. Bishop, 80 NY 
Super 194 

SC—Cannon v Atlantic Coast Line 
R. Co. 86 SE 4, 101 SC 602— 
Tibbetts V. Langley Mfg Co, 12 
S C. 465. 

18. Mo—Hewitt v. Steele, 88 SW 
82, 186 Mo 327. 

19. Mass —^Poster v. The Richard 
Busteed, 100 Mass 409, 1 Am R 
126 

20. Ala—^Morgan v. Gaiter, 80 So 
876, 202 Ala. 492 

N Y —Heena v. Sullivan, 176 N Y S 
512 

Pa—O'Kane v. Murray, 26 PaDist. 
1076, 66 PittsbLegJ 166, 14 Del 
Co. 284 

SC—^Wheeler v. Smith, 99 SE. 767, 
112 SC. 22. 

16 CJ. p 305 note 81. 

21. Ind—Cooper v. Cooper, 12 N. 
E2d 244 

N.Y—^Haboneh Engineering Const & 
Bldg. Corporation v Merchants' 
Restaurant Corporation, 284 N.Y. 
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S. 380, 134 Misc 41—MinU v. 
Goodman, 186 N Y S 214. 

16 CJ p 306 note 83. 

Oontrary view taken. 

N Y—Sullivan v Hoe, 162 N.Y S. 761, 
97 Misc 197—^Arnold v Clark, 9 
Daly 269—Gardenier v Oswego 
Mut Sav, etc , Assoc, 17 N Y S. 
394—^Beemer v. McCoy, 2 NT.City 
Ct 296. 

22. NY—Stewart v Hilton, 68 N.Y 
S 415, 27 Miso 239. 

2& Pa—O'Kane v Murray, 26 Pa 
Dist 1076, 65 PittsbLegJ. 156, 

14 Del Co 284 
16 CJ p 306 note 84. 

24. NY—^Vetterlem v. Barnes, 48 
Hun 487. 

Pa—^Mutchler v. Litchfield, 19 Pa 
Dist 462. 

15 C J p 305 note 84. 

2& NY.—Dichter v Wolf Housing 
Corporation, 267 NYS 790, 149 
Misc. 660. 

28. NY—Keena v Sullivan, 176 N. 
Y.S 612 

15 C J p 305 note 85. 
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and where a suit by a trustee in bankruptcy to set 
aside sales of property of the bankrupt and to sub¬ 
ject the property to the claims of the creditors was 
dismissed on the ground that he could not maintain 
it, the creditors cannot as a condition of prosecut¬ 
ing their suit for the same relief be compelled to 
pay the costs adjudged against the trustee,^? On 
the other hand, the rule applies where the party 
plaintiff claims through or under plaintiff in the 
first action,28 or where he brings a second action 
for' substantially the same cause against those in 
privity with defendant m the first suit,22 and not¬ 
withstanding there is an additional defendant,^® 
or one less defendant than in the first action 2^ It 
also applies, although the nominal parties are differ¬ 
ent, provided the real parties in interest are the 
same.22 a technical vanation in the names of the 
parties, the cause of action remaining the same, is 

of no consequence.®2 

11 Buie as Affected by Bringmg Suits iu Dif¬ 
ferent Courts 

Subject to certain exceptions and qualifications, the 
second action may be stayed even though brought In a 
different court. 

The rule is in no way affected by the fact that the 
two actions are brought in different courts of the 
same state, provided the courts are of the same 
character, that is to say, both being law or both be¬ 
ing equity courts ;24 and such a change in the reme¬ 
dy, It has been said, destroys the presumption of 
vexation.26 However, a state court will not enforce 
the collection of costs in a federal court sitting in 
the state, by penalizing a party in the state court for 
failing to pay costs accrued in the federal court,®2 


although there is some authority to the contrary.®^ 
Many of the decisions uphold the view that a suit 
at law cannot be stayed to compel payment of costs 
in a former suit in equity based on the same cause 
of action or vice versa j®® but there are decisions 
which maintain the contrary doctrine on the princi¬ 
ple that the distinction between actions at law and 
suits in equity has been abolished.®® 

Courts of different states. It has been held that 
the general rule under consideration has no applica¬ 
tion where the first suit is brought in another state 
or country.^® 

L Bnle as Affected by Pecuniary Inability to 
Pay Costs 

The mere pecuniary Inability to p*ay the costa of the 
first action is ordinarily no ground for refusal to stay a 
subsequent one. 

While there is some authority holding that a poor 
person not actuated by motives of vexation should 
be permitted to maintain the second action notwith¬ 
standing his failure to pay costs in the first, 
the weight of authority is that the mere pecuniary 
inability of plaintiff to pay costs awarded defendant 
in an action is not a ground for a refusal to stay a 
subsequent action by plaintiff on the same cause of 

action.42 

j. Buie as Affected by Suing in Porma Pauper¬ 
is 

In the absence of special statutes to the contrary, the 
rule authorizing a stay applies although in the first ac¬ 
tion the plaintiff sued as a poor person. 

Except where there is some special statutory pro- 


27, Ala—^Rosenheim v Lacey, 62 
So. 833, 167 Ala. 585 
15 CJ. p 305 note 87 

88. Me —^Warren v. Homested, 32 
Me. 36. 

N.T.—Barton v. Speis, 73 NT. 183 
Pa—Newton v Bewley, 1 Browne 88. 
15 aJ p 305 note 88 

29. Ala —^Ex parte Street, 17 So. 
779, 106 Ala 102. 

aa NT—^Mintz V. Goodman. 186 N. 
YS 214 

15 C.J. p 305 note 91. 

31. N.T—^Barton v. Spies, 73 N.T. 
133. 

32. U.S.—^Henderson v. Griffin, SC, 
6 Pet 151, 8 L Ed 79. 

NJ—Sears v Jackson, 11 N.J.Ba 
45. 

15 C.J. p 305 note 98. 

33. Pa.—^Flemming v. Pennsylvania 
Ins. Co, 4 Pa. 476—^Zimmerman v. 
Kuebler, 9 Pa.Co. 128—Gerety v. 
Reading R. Co., 9 Phila. 163. 


34. ITS—Kimble v. Western Union 
Tel. Co, CC.Del., 70 P. 888. 

Mo—^Wabash R Co. v. Sweet, 77 S. 
W 123, 103 MoApp 276. 

15 CJ P 306'note 96. 

JnxisOiotion. of city oonart 

In New Tork the city court has 
jurisdiction to stay an action pend¬ 
ing before It until plaintiff pays the 
costs awarded against him in the 
municipal court in a prior action on 
the same cause of action.—^Murphy 
V Mundorff, 126 NY.S. 624, 69 Misc. 
334 

35. NT.—Demarest v. Wynkoop, 2 
Johns Ch. 461. 

36. Mo —Webb v. Paciflc Mut. L. 
Ins. Co, 119 SW 491, 138 MoApp. 
618 

Tex—Harby v. Patterson, Civ.App., 
59 SW. 63. 

16 C.J. p 306 note 97. 

37- N.T.—Jackson v. Carpenter, 8 
Cow. 22. 

16 CJ. P 306 note 98 

38. Ala.— Ex parte State ex reL 
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Gulf, M. & N. R Co., 95 So. 49. 
208 Ala. 654. 

15 C.J. p 806 note 99. 

39. N.Y.—^Behrens v Sturges, 123 
NYS. 224. 138 App Div 637. 

15 C J. p 306 notes 1, 2. 

40u Me—Polan v. Lary, 60 Me. 545. 

m, New Tork 

(1) The rule of the text has been 
applied—Julio v. Ingalls, 16 AbbPr. 
429. 

(2) There is, however, authority to 
the contrary—^Wolfe v. Blue River 
Auto. etc.. Co., 163 N.Y.S. 1006, 170 
App.Div. 76—^16 C J p 306 note 4. 

41. Ky—^Hobbs v. Louisville, etc., 
R. Co, 102 SW 818, 126 Ky 1, 31 
Ky.L. 462 

Utah.—Peterson v. Eyans, 188 P. 162, 
55 Utah 505. 

16 C J. p 306 note 5 

42. N.Y.—Robbins v. Rogers, 288 N 
Y.S. 127, 247 App Div. 603—Mc- 
Devitt V. Hyatt, 178 N.Y.S. 154, 185 
App.Div 370. 

16 C.J. P 306 note 6. 
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vision to the contrary,^8 the rule authorizing a stay 
of proceedings in a second action brought for the 
same cause between the same parties until costs of 
the first action are paid applies, although in bring¬ 
ing the first*suit plaintiff sued as a poor person.'*^ 

k. iELequisites of ApplicatioxL 

The application should be properly made, and as early 
as practicable to prevent surprise and unnecessary ac¬ 
cumulation of costs; and some evidence should be pre¬ 
sented by the moving papers. 

As the granting of the application is largely a 
matter of discretion, some evidence should be pre¬ 
sented by the moving papers of the merits of de¬ 
fendant’s position .-*5 It has been held that a plea 
in abatement by defendant, setting up nonpayment 
of costs, will be deemed a motion to stay the pro¬ 
ceedings until such costs shall be paid.'*® A pro¬ 
ceeding for the construction of a will, by a receiv¬ 
er m supplementary proceedings in respect of judg¬ 
ments for alimony allegedly due from one of bene¬ 
ficiaries of a trust created thereby, will not be stay¬ 
ed because of alleged nonpa 3 nnent by the receiver 
of costs in the prior actions, where such defense was 
not interposed by answer.^ 7 

Tifne of making. According to the earlier deci¬ 
sions, an application for a stay of proceedings might 
be made at any time before trial,^® or even after ver¬ 
dict,but not after judgment,®® unless in conjunc¬ 
tion with a motion to vacate the judgment®^ Such 
laxity of practice is not now permitted the ap¬ 
plication comes too late when made after the second 
action has been called for trial,®® or after pleading 
to the merits.®^ The application should be made at 
a period as early as is practicable, to prevent sur¬ 
prise and the unnecessary accumulation of costs,®® 
and, m the discretion of the court, may be denied 


when delayed until the trial was actually moved.®® 

Where a motion for a stay is denied on the 
ground that the former suit has not been terminated 
by a final judgment, the motion may be renewed 
without leave of court on the entry of such judg- 
ment.®7 

Z. Opposing Application 

Permission to file a counter afRdavIt after an unex¬ 
plained delay may be refused. 

Where an order was made to stay proceedings on 
defendant’s affidavit, it was held proper to refuse to 
allow plaintiff to file a counter affidavit after an un¬ 
explained delay of seventeen days.®® 

m. Ord^ Granting Stay 

The order should be for a stay until the costs of 
the first suit are paid and to dismiss unless plaintiff shall 
pay within a designated time. 

The order granted should be that proceedings in 
the second suit be stayed until the costs of the first 
suit are paid, and to dismiss unless plaintiff shall 
pay such costs within a designated time.®® It has 
been held, however, that an order requiring plaintiff 
to pay the costs of a prior action before he could 
prosecute a second action, which did not fix the 
time within which payment should be made, at least 
required plaintiff to pay the costs within a reason¬ 
able time if he desired to prosecute the second ac¬ 
tion.®® 

§ 427, — To Enforce Costs of Prior Ap¬ 
peal 

Proceedings may, In the discretion of the court, be 
stayed until the costs of a prior appeal are paid. 

The court may stay a second appeal®^ or a sub¬ 
sequent action litigating the same issue®® until the 


•43- N T,—Johnson v. Interborougrh 
Rapid Transit Co., 164 N.T S 28— 
Monteforte v .^tna L. Ins Co., 162 
NTS 762—Herbert v Drake, 2 
N.TCityCt 175 

15 C.J p 806 note 7. 

44. US—Kimble v Western Union 
Tel. Co, CC.Del.. Vo F 888. 

16 C J p 307 note 8 

4&. NT—Faulkner v Cody, 59 N. 

T.S 807, 28 Misc 66 
15 C J p 807 note 10. 

46; Ind.—^Hipes v. Gnner, 62 N.B 
500. 28 Ind.App. 16(}. 

47- N.T—^In re Chambers* Will, 4 
NTS 2d 875, 167 Misc 843, ad¬ 
hered to 7 N.r.S.2d 250, 169 Misc. 
124. 

48. N.J —^Wilson v Deschner, 167 A. 
670, 671, 11 N.UM 18 C 609, quoting 
Cozens Jcuris. 

27.T.—Cuyler v Vanderwerk, 1 Johns. 
Cas. 247, CoL ft CCas. 98. 


48. N.T.—Jackson v Miller, 8 Cow. 
57. 

50. N.T—^Fifield v. Brown, 2 Cow. 
608. 

51. N.T.—Salters v Ralph, 15 Abb. 
Pr. 273. 

68. N J.—Wilson V Deschner, 167 A. 

670, 671, 11 N.JM 1 SC. 609, quot¬ 
ing OorpiLs JnxiAi 

53. S.C—Daniels v. Moses, 12 S.C. 
130. 

54. ' Minn.—Gerrish v. Pratt, 6 Minn. 
53 

16 C J. p 307 note 19. 

56. Ill—^Mayer Bros. Co. v. Parentl, 
176 JllApp. 300 

N.J —Wilson V Deschner, 167 A 670, 

671, 11 N.J Misc. 609, quoting Oosn 
pns Juris. 

S,C.—Miller V. Gnce, 81 S.aL. 27, 
44 AmD. 271. 


66- N.J.—^Wilson V. Deschner, 167 
A. 670, 11 N.XMisc 609. 

57. NT—Noonan v. New Tork, etc, 
R. Co., 22 N.T.S. 860, 68 Hun 887. 

58. Ind.—Jones r. Johnson, 96 Ind. 
202 

69. DC—Williams v. Getz, 17 App. 
DC 388 

Ind—Kitts V. Willson, 89 Ind. 96. 
NT—Cummins v. Bennett, 8 Paige 
79. 
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aa Wash —Arthur v. Washington 
Water Power Co., 85 P 28, 42 
Wash 431. 

91. N.T —Dresser v. Brooks, 1 Abb 
Dec 666, 5 How.Pr. 76 

Wis—^McIntosh v. Hoben, 11 Wis. 
400. 

92. N.T.—^Duport V. First Nat 
Bank, 291 N.T S. 521, 249 App Div. 
692. 
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costs of a former appeal are paid; and on reversal 
of a judgment the trial court may stay further pro¬ 
ceedings until the costs of the appeal are paid.^s 
However, the granting of a stay is discretionary 
with the trial court,particularly where a statute 
merely provides that the court shall have the power 
to grant the stay, and such discretion will not be 
reviewed unless a clear case of abuse is shown.®® 
A statute providing that the party to whom a new 
trial is granted shall, previous to the new trial, pay 
the costs of the former trial unless the court enter 
that the new trial is granted for misconduct of the 
opposite party, who in such case may be ordered to 
pay costs, manifestly applies only to the costs of the 
former trial in the trial court, and not to the costs 
in the reviewing court incurred on a writ of er¬ 
ror.®® So a statute, empowering the court, in which 
an action shall be after a new trial has been order¬ 
ed by the appellate court or by that court,-to stay 
all further proceedings in such action until the costs 
adjudged shall have been paid, limits the authonty 
of the lower court to stay proceedings to proceed¬ 
ings pending before it on award of a new trial, and 
does not extend to a suit on an appeal bond.®^ It 
has been held that failure to pay costs on reversal 
within the time limited by the stay order does not 
prevent the court from modifying the order by per¬ 
mitting the filing of security in place of payment.®® 

§ 428. — To Enforce Payment of Interloc¬ 
utory or Motion Costs 

a. In absence of statutory authorization 

b. Under special statutory authorization 

a. In Absence of Statutory Authorization 

The prosecution of a suit will not ordinarhy be re¬ 
strained until the costs of an interlocutory order therein 
are paid m the absence of statutory authorization. 

While the court may restrain parties from the 
prosecution of a second action for the same cause 
until the costs of the first suit are paid, see supra § 
426, it has been /held that a party will not ordinanly 


be restrained in the prosecution of his suit until he 
pays the costs of an interlocutory order therein, un¬ 
less there is some statute authorizing it®® Never¬ 
theless it has been said that a due exercise of the 
discretion vested in courts, independently of statu¬ 
tory requirements, dictates that a litigant shall be 
required to pay the costs of an unsuccessful motion 
made by him before being heard in renewal there¬ 
of,^® and It has been held that a motion to require 
plaintiff to pay certain costs adjudged against it 
before proceeding with the action is addressed to 
the sound legal discretion of the court to which it 
IS presented.^! 

b. Under Special Statutory Authorization 

(1) Costs directed by order to be paid 

(2) Costs directed to abide event 

(1) Costs Directed by Order to Be Paid 

Under special statutory authorization the court may 
make payment of interlocutory costs a condition pre¬ 
cedent to further proceedings in the action; and no 
order of court is necessary to bring this about where 
the statute provides for an automatic stay, nor may the 
court act In mitigation of the bar of the statute, al¬ 
though the stay may be waived if the statute so pro¬ 
vides. 

A statute, declaring that, if in a civil case the 
jury be discharged without a verdict, the jury fees 
shall be paid by the parties who shall have required 
a jury and until they are paid no further proceed¬ 
ings shall be allowed, does not require plaintiff su¬ 
ing in forma pauperis to pay the fees of a jury 
which was discharged, where plaintiff after trial 
was begfun obtained leave to amend the complaint 
and there was no vexatious conduct on plaintiflf*s 
part.'^® Whether one once admitted to sue in forma 
pauperis should on vexatious conduct, delay, etc., be 
dispauperized, is for the court to determine in the 
exercise of its discretion, which should be exercised 
as in the case of one originally seeking to be ad¬ 
mitted to sue m forma pauperis, with a view to con¬ 
fine the privilege most strictly to those who, having 


63. CaL—^B'lrst Nat. Bank v. Stans-, 
bury. 6 P.2d 11. 12, 214 Cal 190, 
78 A.L.K 368, citingr Ooarpns Juxls 
—-Welle V. Sturtevant, 169 P. 686, 
176 CaL 767—Supera v. Moreland 
Sales Corporation, 82 P.2d 968. 964, 
28 CaLApp.2d 617, citingr Ooxpiw 

JUXlB. 

Minn—State v. District Court, Ham- 
sey County, 166 N.W 1<\80, 139 
Minn. 464 

N-.T.—Sheehan v Coffey. 203 NTS 
414, 208 App.Dlv. 240, reargrument 
granted 204 NTS. 948, 209 App. 
Dlv 844 

15 C.J. p 308 note 38. 


Payment of costs as condition pre¬ 
cedent to issuance of mandate see 
Appeal and Brror 9 1960 b. 
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(Jude, DCXT, 19 F.Smpp. 1021. 

65. Md—^Brinsfield y. Howeth, 73 A 
289. 110 Md. 520. 
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131 A 766, 149 Md. 374. 

68. Mich—Goldie v. Bay Cir. Judge, 
119 N.W. 430, 166 Mich. 424. 
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a substantial right to enforce or preserve, are ab¬ 
solutely unable otherwise to proceed^® 

Under a statute providing that, upon denying any 
motion in whole or in part, the judge in his discre-. 
tion may impose reasonable costs upon the party 
making the motion to be paid to the opposing party, 
and the pa)nnent of such costs may be made by the 
judge a condition precedent to the further prosecu¬ 
tion or defense of the action or proceeding by the 
moving party, the court may properly impose terms 
on denying such a motionJ^ The statute only au¬ 
thorizes the court to make such order when the mo¬ 
tion is denied, however, and has no application 
when a motion is granted.'^® Furthermore, the stat¬ 
ute was never intended to apply to proceedings for 
appeal.'^® 

Automatic stay. A statute providing that, where 
costs of a motion, or any other sum directed by an 
order to be paid, are not paid within the time fixed 
by the order, or if no time is so fiixed within ten 
days after service of a copy of the order, and that 
all proceedings on the part of the party required to 
pay thern^ except to review or to vacate the order, 
are stayed without further direction of the court 
until the payment thereof, but that the adverse par¬ 
ty may at his election waive the stay of proceed¬ 
ings, establishes a rule m pan materia with the 
common-law rule, considered supra §§ 419, 426, re¬ 
quiring payment of judgment costs by the party 
against whom the judgment is rendered as a con¬ 
dition precedent to institution of another action 
based on the same subject matten77 The statute is 
mandatory and excludes any action by the court in 
mitigation of the bar which it interposes,*^® and 
since the stay becomes operative by virtue of a stat¬ 
utory provision independent of any order, the court 
has no power to disregard it or to make an order 
which in effect sets it aside.79 Thus, where a stay 
has become operative, the court has no power to 


entertain a motion by plaintiff to be permitted to sue 
as a poor person;®® but the court may entertain a 
motion for leave to sue as a poor person where the 
stay has not become operative, as where it does not 
appear that the order which awarded the costs fixed 
any time within which they should be paid, or that 
the time designated by the statute had expired since 
a copy of the order for stay was served.®^ Where 
a case has been stayed until the pajrment of motion 
costs, plaintiff has no right to an order for a sup¬ 
plementary summons without first 'paying the costs 
of the former motion;®® and plaintiff’s motion for 
leave to amend his complaint is premature, where 
his proceedings were stayed until pajonent of 
costs.®® The statute does not prevent a party from 
commencing a new suit at once before the costs are 
paid, the only effect of the nonpayment of the costs 
in a former suit being to stay a second suit if they 
are not paid within ten days ®^ To render the stat¬ 
ute operative it is not necessary that the order di¬ 
recting payment of costs should fix any time for 
payment®® However, the nonpayment of costs, 
whether the time of pajrment is fixed by order or 
not, does not' stay proceedings until service of a 
copy of the order on the party's attorney, and, 
when not so served, the party has a right to serve 
notice of tnal and place the cause on the calendar, 
and when so placed it cannot be stricken by the 
court;®® nor does the stay become operative until 
default in payment®*^ 

The test of the applicability of the principle of 
automatic stay is whether determination of the two 
controversies involves, in substance, an examination 
of the same considerations.®® It will be applied if 
the subsequent suit seems to be a mere attempt by a 
change of the scheme of the action and the form in 
which it is instituted to accomplish the result which 
was theretofore attainable.®® It is unnecessary that 
there should be a complete identity of the subject 
matter of both actions.®® The automatic stay of 


73. Cal—^Majors v. Superior Court 
of California in anU for Alameda 
County, supra 

74. SD.—Wmn v Seuiborn, 75 NW 
201. 10 S.D. 642 

75. S D —Schlachter v. St. Bernard's 
Homan Catholic Church, 105 N.W 
279, 20 SD 186, 189 

70 , SP—Chamberlain Sanitarium & 
Benevolent Ass'n of Seventh Day 
Adventists v American Railway 
Express Co., 181 N.W. 841, 48 S. 
D 604 

77 , NY—^In re Friedman's Estate, 
2 NYS2d 999, 166 Misc 664 

78. N.Y.—^In re Friedman's Estate, 
supra. 


79. NT,—^In re Fnednaan's Estate, 
supra 

80. NT—Brangaccio v Weber Pl¬ 
ano Co, 128 NTS 467, 143 App. 
Div 612 

is C J p 809 note 60. 

81. NY—^Muller V Brooklyn Heights 
R Co, 124 N.T.S. 491, 139 AppDiv. 
727. 

15 C J. p 309 note 61. 

82. N.Y—^Hochman V Hauptman, 78 
N.YS 669. 76 AppDiv 72 

83. N.Y—^People v, Rhodes, 234 N. 
Y.S 659, 134 Misc. 9. 

84. TJ.S —Kellogg Switchboard & 
Supply Co V Glen Tel Co., C.C.N. 
T, 121 F. 174. 

15 C J. P 308 note 42. 

672 


85. N.Y.—^Hazard v. Wilson, 3 Abb. 
NCas. 60 

15 C J. p 308 note 43 

BS. NT—Sire v Shubert, 87 NTS. 
891, 93 App.Div 324. 

87. N.Y —Wasserman v. Benjamin, 
86 NTS 1022, 91 AppDiv 647— 
Tarpey v Jersey Co-Op Realty Co, 
163 N.YS. 267—Marks v. King, 13 
Abb.NCas. 374, 66 HowPr 453. 

88. NT—^In re Friedman's Estate, 
2 NTj3 2d 999, 166 Misc 664. 

89. N.Y.—^In re Friedman's Estate, 
supra. 

90 . NY.—^In re Friedman's Estate, 
supra. 



20 C.J.S. 


COSTS 


§428 


proceedings arising in city court until payment of 
motion costs, awarded against claimant in such 
court, operates to stay proceedings based on the 
same subject matter in the surrogate’s court, par¬ 
ticularly in view of the circumstance that the stat¬ 
ute originally provided for the automatic stay of all 
proceedings “in the action” and the language of the 
act was subsequently altered by elimination of quot¬ 
ed words, the presumption being that the legislature 
intended to change the statute.®! 

Costs awarded on appeal from an order at special 
term are motion costs within the statute ,®2 and the 
statute has also been held to apply to costs imposed 
by the appellate division on an order denying a mo¬ 
tion for reargument,®® or imposed by the court on 
the denial of a motion to advance cases to the short 
cause calendar ;®4 to costs allowed on affirmance of 
an order denying a motion for judgment on the 
pleading;®® to costs allowed on reversal of an or¬ 
der denying a motion for a new trial®® or on the af¬ 
firmance of an order granting a new trial ;®7 to 
costs awarded by an appellate court on appeal from 
an order denying a motion to set aside and vacate 
a judgment,®® to costs awarded, on appeal, to an 
administrator of an estate against claimant who ap¬ 
plied for judgment on the pleadings,®® and to a re¬ 
newal of a motion in the surrogate’s court for the 
same relief which has been denied with costs in the 
supreme court! 

The statute is not applicable to costs of a judg¬ 
ment,® nor to costs awarded on a decision of an ap¬ 
pellate court reversing a judgment and granting a 


new tnal.® Many decisions hold that the statute 
has no application as regards the defensive rights 
of a party, but applies only to an “onward move¬ 
ment” in the action by such party,^ although it has 
been said that one laboring under the disability of 
a statutory stay or entitled to defend himself against 
attack would not appear to be privileged to extend 
that license beyond the requirements of his de¬ 
fense.® It has also been held not to apply to any 
proceedings necessary to enable the party in default 
to review the order imposing costs by an appeal;® 
nor to a motion by plaintiff for leave to enter final 
judgment dismissing the complaint after an order 
sustaining a demurrer thereto has been affirmed on 
appeal;*^ nor to a motion to substitute a living for a 
deceased party in order that proceedings in the ac¬ 
tion might be takennor to a motion to file a cor¬ 
rected list of applicant’s shareholders in order that 
the referee may carry out a judgment which was 
rendered against it.® It has further been held that 
It is only when interlocutory costs are awarded in 
an action in which issues of law and issues of fact 
have been joined that the nonpayment of inter¬ 
locutory costs under the provisions of statutes au¬ 
thorizing interlocutory judgments rendered on an is¬ 
sue of law to award costs to the prevailing party, 
and declaring the provisions of the statute relat¬ 
ing to a stay on nonpayment of motion costs ap¬ 
plicable to interlocutory costs, has the effect of stay- 
mg proceedings.!® So it has been held that defend¬ 
ant cannot have an order vacating an order of* 
reference when in default in the payment of costs 
which he has been directed to pay by previous or¬ 
ders.!! Defendant’s failure to pay motion costs 
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awarded plaintiff did not render void defendant’s 
subsequent motion to change the venue, but merely 
rendered the proceeding irregular, and, when 
brought to the court’s attention on argument of the 
motion, at which time the costs so awarded were 
tendered in cash to plaintiff’s attorney, the court 
had right to determine that the stay resulting from 
failure to pay the costs termmatedA^ 

The assignee of a cause of action or judgment 
takes it subject to all the disabilities affecting the 
assignor, and the payment of costs of a motion, or 
any other sum of money directed to be paid by the 
assignor, is a condition precedent to his right to 
take any further proceedings.^^ 

Under a statute providing that all proceedings on 
the part of a party against whom a judgment has 
been rendered, or who has been required to pay the 
costs of any motion, are stayed without further di¬ 
rection of the court, where an order denying the 
right of defendants to file an answer was reversed, 
with costs to the defendant, on the entry of the or¬ 
der or judgment of reversal, plaintiff was automa¬ 
tically stayed until costs were paid, service of a 
copy of the order being unnecessary and a serv¬ 
ice by plaintiff of a notice of trial was in violation 
of the stay, and whether or not defendants retam¬ 
ed or returned it was immaterial,i5 

Waiver of stay The stay provided for by stat¬ 
ute may be waived by serving notice of trial or ac- 
^cepting such notice from the opposite party after 
the order granting costs is made;i® by an appear¬ 
ance of the opposite party in an argument for 
further proceedings on their merits without objec¬ 
tion to the nonpayment of costs by giving notice 
to a receiver by noticing the case for trial and 
by accepting notices of appeal by the party failing 
to pay;l9 by joining issue in the nev action and 
presenting no excuse for delay to move for a stay 
of proceedings for over a year after a judgment in 
a prior action was presented ,20 by an agreejoient 
that the costs could be paid later, and by proceed- 
mg with the argument, and by an acceptance of the 
costs paid on the day of the agreement or by 


moving to resettle the case and to resettle the order 
resettlmg the case, and by appealing from both or¬ 
ders. 22 It is not waived by answering an amend¬ 
ed complaint served before the stay became opera¬ 
tive,23 or by taking steps necessary to preserve the 
nght of appeal.24 

(2) Costs Directed to Abide Event 

Nonpayment of costs of a motion directed, pursuant 
to statutory authority, to abide the event does not stay 
the action. t 

Where the statute provides that, when an order 
directs that the costs of a motion abide the event 
of the action, they may be taxed as a part of the 
costs of the action or set off against costs award¬ 
ed to the adverse party, as the case may require, 
nonpayment of costs of a motion directed to abide 
the event does not operate as a stay of the action.25 

§ 429. Conditions as to Payment of Past 
Costs 

Whether a case should proceed to trial before com¬ 
pliance with an order staying proceedings until payment 
of costs may be discretionary with the court. 

Whether a case may proceed to trial before an 
order staymg proceedings until costs assessed 
against plaintiff were paid was comphed with has 
been held discretionary with the trial court whose 
ruling will not be disturbed, unless such discretion 
was clearly abused.25 In many cases, as already 
shown in this Title, a party may be charged with 
payment of past costs as a condition of obtain¬ 
ing certain relief, for example, institution of an¬ 
other action based on the same subject matter, 
supra § 419, a change of venue, supra § 48, the 
setting aside of a judgment, supra § 53, dismissal 
or discontinuance of the action, supra § 68, amend¬ 
ment, supra § 57 h, or withdrawal, supra § 58 of 
pleadings, or relief from a default, supra § 45, So 
payment of accrued costs may under some circum¬ 
stances be required as a condition precedent to 
certiorari, see Certiorari § 98, and the C.J.S. title 
Justices of the Peace § 256, also 35 CJ. p 871 notes 
51, 52, p 872 note 53, consolidation of actions, see 
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Actions § 112 c, continuances, sec Continuances § 
105, dismissal of appeal, see Appeal and Error § 
1352, mandate on appeal, see Appeal and Error § 
1960 b, review of justices* proceedings, see the C 
J.S- title Justices of the Peace § 152, also 35 CJ. p 
753 notes 93-97 and § 256, also 35 CJ. p 871 notes 
51, 52, p 872 note 53, or statutory new trial as of 
right, see the C.J.S. title New Trial § 242, also 46 
CJ. p 470 notes 20-24, p 471 notes 25-36. 

§ 430. Nonpajmient as Defense to Subse¬ 
quent Action 

Nonpayment of cotte of a prior action may be set up 


§ 431 

aa a defense In a subsequent action between the same 
parties based on the same oause. 

It has already been shown that in a proper case 
an action may be abated, supra § 419, or dismissed, 
supra § 421, or the proceedings stayed, supra §§ 
425-428, for nonpayment of costs of a prior action 
or proceeding against the same parties based on the 
same cause of action. It has also been held that 
such nonpayment may be set up as a defense in the 
subsequent action.^^ ^ statute providing that a 
judgement of nonsuit cannot be pleaded in bar of 
a second suit for the same cause of action provid¬ 
ed plaintiff shows he has paid costs refers only to 
costs for which plaintiff has been cast.2« 


COSTS 


C. SET-OFP AGAINST DEBT, BEMEDY, OR OTHER COSTS 


§ 431. In General 

In the discretion of the court, costs may be set off 
against other costs, against a Judgment, and. In some 
eases, against a debt not reduced to judgment, provid¬ 
ed the costs were actually paid and the parties are the 
same. 

The court may permit a set-off of costs awarded 
in favor of one party against costs awarded in favor 
of the other party in the same action or proceed¬ 
ings;^® but it is within the discretion of the court 
whether a set-off of this nature should be permit¬ 
ted, and the application therefor must be determin¬ 
ed in view of all the equities mvolved.®® Where, 
notwithstanding one party recovers judgment, costs 
are awarded against him, costs may be set off 
5 ^mst the judgment,®^ and execution awarded for 
the excess of the one over the other, to whichever 
party it belongs.®® Costs in different suits, and re¬ 
covered before different courts, between the same 
parties, may on motion be offset in a court of law®® 
or equity;®^ and judgment or decree for costs alone 
may be set off against a general judgment between 


the same parties in another action,®® particularly 
under a statute which provides that in an action on 
a contract any other existing cause of action on a 
contract is a proper subject of counterclaim, a 
judgment being a contract of the highest form.®® 
So it has been held that a judgment for costs and 
an indebtedness not reduced to judgment may be 
set off against each other ;®7 but defendant con¬ 
demned to deliver up realty and to pay the costs of 
the suit will not be allowed to ingraft on plaintiffs 
summary rule to fix costs an alleged claim for tax¬ 
es paid on the property by him while it was in his 
possession.®® Under a statute providing that, if on 
appeal a recovery be had by one party and costs 
be awarded to another, the appellate court shall set 
off the one against the other and render judgment 
for the difference, no question of set-off arises 
where the circuit court, on appeal from a justice's 
court, in an action for the possession of personal 
property, awarded the possession to plaintiff with 
costs, on condition that he pay defendant the 
amount secured by bill of sale of the property 
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to him.39 In some jurisdictions, as shown supra § 
270, witness fees and mileage belong to the suc¬ 
cessful party, not to the witness; hence the losing 
party cannot have a set-off against them on account 
of the indebtedness of the witness to himself 
Costs awarded to a htigant absolutely cannot be set 
off against a judgment, the existence of which as 
a lien or liability is in issue.^i 

To authorize a set-off of costs, it is essential that 
they should have been actually paid; no right to 
a set-off exists unless payment is shown nor is 
a set-off permissible where the parties are dif- 

ferent.43 

§ 432. Interlocutory Costs 

Interlocutory costs may be set off against costs previ¬ 
ously awarded in the same action or against the Judg¬ 
ment finally rendered. * 

Motion costs awarded plaintiff should be set off 
against costs previously awarded in the same action 
to defendant against plaintiff, especially where 
the latter is insolvent 5 and the court may set off 
interlocutory costs against the judgment finally ren¬ 
dered in an action.^® The amount of costs due 
plaintiff by defendant, under an order to pay costs 
of the action up to the time of filing a supplemental 
answer being definitely determined by the order, al¬ 
though not awarded by a judgment, may on equi¬ 
table pnnciples be set off against any judgment for 
costs which defendant may recover on a discontinu¬ 
ance of the action,*^ 7 

§ 433. Costs of Appeal 

Costs of appeal may be set off against costs recov¬ 
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ered below or against the amount of the verdict or 
judgment. 

Ordinarily, if on affirmance or modification of a 
judgment appellant is awarded costs of the appeal, 
these costs may be offset against the costs which the 
prevailing party recovered below,^^ or against the 
amount of his verdict or judgment However, it 
has been held that costs in the circuit court of ap¬ 
peals cannot be set off against the unpaid costs of 
the district court, so as to prevent the officers of the 
latter from collecting the sums due them from 
claimant.^® Where the judgment is reversed the 
costs of the appeal will belong to the successful par¬ 
ty in any event, and may be set off against any 
judgment which his adversary may recover.61 
Where on appeal the record contains unnecessary 
matter included at the request of appellee and 
against the objection of appellant, the unnecessary 
expense on affirmance will be set off and deducted 
from the costs as taxed for appellee.®^ Since there 
IS no liability on the part of the government for 
costs of any kind, costs expended by defendants in 
a suit by the United States in a successful appeal 
cannot be set off against costs due from them to 
the clerk of the trial court.53 

§ 434. Effect of Lien of Attorney 

Set-olf of costs will not generally be permitted whese 
It interferes with an attorney's lien or absolute interest 
in the costs. 

While some decisions have taken a contrary view, 
according to some decisions a set-off of costs will 
not be permitted where it interferes with an attor¬ 
ney's hen therefor ’or absolute interest in the 


COSTS 


39. SC —^Williams v. Harden, 88 S 
B. 291, 104 S C 62. 

40. Pa —Swab v Snyder, 16 Pa Dist. 
465 

41. N.T.—^Donegan v Patterson, 113 
N.TS 880, 129 AppDiv. 349. 

42. Ark—Watkins v Packer, 134 S 
W 1187, 97 Ark. 492 

Ga—^Hollomon v. Humber. 179 SB. 
365, 868, 180 Ga 470, quoting Cor. 
pus Juris. 

15 C J p 316 note 99. 

43. Mich—Carpenter v. Hood, 138 
NW 241, 172 Mich. 633‘ 

Or.—^Ladd v. Ferguson, 9 Or. 180. 

Xn action by trustee in baolcmptoy, 
a judgment for costs recovered 
against the bankrupt after the trus¬ 
tee’s appointment, in an action by 
the bankrupt on the same claim, 
could not be offset—Hoefle v Amer¬ 
ican Laundry Machinery Mfg Co, 
146 KYS 621, 161 App.Div. 679. 

44. NT—Catlin v. Adirondack Co., 
22 Hun 493. 


BrroiLeoiui award of ooete 
A party to whom costs have er¬ 
roneously been awarded cannot com¬ 
plain that costs awarded the other 
party are offset against those award¬ 
ed him.—Cook V. Mills, 6 Allen, 
Mass., 656. 

45. N.T.—Catlin ▼. Adirondack Co, 
22 Hun 493. 

46L N.T.—Hoyt v Godfrey, 11 Daly 
278, 8 NYCiv.Proc 118. 

16 C J. P 317 note 6. 

ChaaLgo of veima 

Under the statute imposing on 
plaintiff additional costs on change 
of venue, when payment has not 
been made, or waiver obtained, the 
additional costs may be deducted 
from plaintilTs judgment if plain¬ 
tiff prevails.—^Dahl v. Stoffels, 279 N. 
W. 678, 202 Mmn. 661. 

47. Wis.—^Damp v. Dane, 33 Wls. 
430. 


Seed Co, 161 SB 489, 491, 163 S. 
C. 222, quoting CoKpus Juris. 

15 C J. p 317 note 12. 

49. SC—Black v. B. B. Kirkland 
Seed Co, supra. 

16 C J. p 317 note 13. 

50- U.S.—Aiken v. Smith, La., 67 F. 
423, 6 CC.A 414. 

51. Cal—Layne v. Superior Court, 
City and County of San Francisco, 
8 P.2d 895, 121 CalApp 206 
N.T —Van der S’tegen v Neuss, 
Hesslein & Co., 276 N.T.S 624, 243 
AppDiv. 122, affirmed 200 NB 677, 
270 N.T. 66, 106 ALR 606 
N.D —Kramer v K O Lee & Son 
Co. 260 NW. 373, 64 ND 84. 

SC—^Black V. B B. Kirkland Seed 
Co, 161 S.B' 489, 491, 163 SC. 
222, qupting Corpus Juris. 

16 C J. p 317 note 16 
62. Mich —Chadwick v. Walsh, 38 
N.W 602, 70 Mich 627 
53. U.S—U. S. v. Norvell, DC La. 
20 F2d 670, affirmed, CCA,, Nor¬ 
vell V. U. a, 24 F.2d 1019. 


4a aC.—^Black T. B. B. Kirkland 
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costs;®* and the fact that the attorney took an tract from the attorney’s primary right to the 
assig;nment from his client does not add to or de- costs.®® 

xn. COSTS m cbihinal cases 


A. IN’ GENERAL 


§ 435. In General 

The recovery and allowance of costs In criminal cases 
depend entirely on statutory provisions which are to be 
strictly construed. 

Costs in criminal proceedings are those charges 
fixed by law which have been necessanly incur¬ 
red in the prosecution of one charged with a public 
offense.®® At common law costs as such in cnmi- 
nal cases were unknown As a consequence it is 
the rule as well in criminal as in avil cases that 
the recovery and allowance of costs rest entirely 
on statutory provisions—that no right to or liability 
for costs exists in the absence of statutory authori¬ 
zation Such statutes are penal in their nature,®® 
and are to be strictly construed.®® 


§ 436. Constitutional and Statutory Provi¬ 
sions 

The statutes In effect at the time of the rendition 
of Judgment regulate the taxation of costs in a prosecu¬ 
tion. Statutes Imposing liability have uniformly been 
held constitutional. 

Statutes regulating the taxation and payment of 
costs have no application to cases in which judg¬ 
ment is rendered before their passage.®^ Generally, 
if the statutes are in force at the time of rendition 
of judgment, costs in such prosecution are regulated 
thereby, although enacted subsequently to the com¬ 
mencement of the prosecution,®® or to the time the 
costs accrued,®® but some statutes have been con¬ 
strued to apply only to prosecutions commenced 
after their enactment.®^ A constitutional provision 


54b N" J —^Knsteller v First Nat 
Bank, 197 A 17, 119 NJ-Law 670 
15 C.J. p 317 note 9. 

Against statutoory zlglit to reatltii- 
tion 

Under a statute providing that, if 
hy a decision of the supreme court, 
appellant becomes entitled to a res¬ 
toration of any part of the money or 
property taken from him by means of 
the judgment appealed from, a writ of 
restitution may be issued to restore 
such property to appellant, it has 
been* held that an attorney paying 
costs of appeal assessed against re¬ 
spondent on appeal is not subject to 
a set-off on his intervention to en¬ 
force his Hen on the statutory judg¬ 
ment for restitution in subseauent 
action brought by subh respondent 
as result of prior decision —^Plasa 
Farmers* Union Warehouse & Elevs/- 
tor Co v Tomlinson, 49 P.2d 86, 183 
Wash. 617, 101 A.UR. 417. 

Xn New Tork 

(1) Some decisions have applied 
the text rule.—Ainsley v. Boynton, 2 
Barb. 268—15 CJ. p M.7 note 10. 

IC2} But in other decisions the rule 
was not applied.—^Van Cise v Peter¬ 
man, 100 NTS 636 
15 C.J. p 817 note lO 
66. N.J.—^Knsteller v. First Nat. 
Bank, 197 A. 17, 119 N.J.Iaw 670 

60b Mo.—Uarterville v. Cardwell, 132 
S.W. 746, 162 MoJLpp 82. 

57. Colo.—Saunders v. People, 166 
P. 781, 68 Colo. 241. 

Walton County v. Dean, 97 S.B 
661, 28 Ga.App 97 

Pa.—Commonwealth v Trunk, 178 A 
170, 117 Pa.Super. 494, reversed on 


other grounds 182 A« 640, 320 Pa. 
270. 

15 C.J p 317 note 18. 

58. Ala—Jones v Tarleton, 76 So 
643, 16 AlaApp 95. 

Colo.—Saunders v. People, 166 P 
781, 63 Colo 241 

Ga—Walton County v Dean, 97 S E 
661, 23 GaApp. 97 

Mich.—^People v. Wallace, 222 NW. 
698, 245 Mich 310 

Mont,—State v. Reed, 210 P. 756, 66 
Mont 61. 

N J —State V Borg, 168 A 374, 9 N. 
JMisc. 261 

NO—State v. Means, 96 SE. 912, 
175 NC 820. 

Ohio —^Haserodt v. State, 6 Ohio App. 
864 

Pa—Commonwealth v Hoover, 19 
Pa.Dist. & Co. 712—Commonwealth 
V. Cooper, 9 Pa,Dlst. & Co. 368— 
In re Weaver's Petition, 6 Pa.Dist. 
& Co. 67—Commonwealth v. Ku- 
kic, 19 PaDist 281. 

Tenn —^Reagan v Fentress County, 
83 S.W.2d 244, 169 Tenn. 103—State 
V. Watts, 33 SW.2d 72, 73, 161 
Tenn 367, quoting Oocpris Joxls. 
Vt—^In re Pierce, 166 A 187, 138, 108 
Vt. 438, citing Ooepus Juarls, 

15 C J p 318 note 20. 

*Tt IS indispensable for every 
claimant to be able to point to the 
statute which entitles him to receive 
what he claims '*—^Franklin County 
V Conrad, 36 Pa. 817, 818—16 C,J. p 
318 note 21. 

Qnasl-cxliiiliial proceedings 
In the absence of statute costs 
cannot be taxed in quasi-criminal 
proceedings —City of Milwaukee v 
Johnson, 213 N.W. 385. 192 Wis. 586. 
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Statute not embodied in code 

The court may in its discretion or¬ 
der costs to be paid in accordance 
with the provisions of a statute not 
embodied in the code, if such stat¬ 
ute is not Inconsistent with any of 
the provisions thereof.—Gault v, 
Wallis, 63 Ga 676 

59. Ala —Shackleford v. State, 86 
So 786, 204 Ala. 362—^Mobile Coun¬ 
ty V State, 64 So. 996, 172 Ala., 166. 
60b Or,—State v. Amsden, 167 P. 
1014, 86 Or 56, allowing retaxation 
of costs 166 P. 942, 86 Or. 56. 

16 C J. p 318 note 22 
Froseontor 

A statute, providing for the assess¬ 
ment of costs against the prosecutor 
under certain circumstances should 
be strictly construed —Shackleford v. 
State, 85 So 786, 204 Ala 862. 
Against public 

Statutes permitting imposition of 
costs in criminal cases upon the pub¬ 
lic must be strictly construed —• 
Commonwealth v. Trunk, 178 A. 170, 
117 Pa.Super. 494, reversed on other 
grounds 182 A. 640, 320 Pa 270— 
Commonwealth v. Cain, 31 PaDist. & 
Co 337, 27 Del.Co. 266, 61 Tork Leg. 
Hec. 196. 

SL Ga.—^Pite v. Black, 17 S E 849, 
92 Ga. 868—Black v Fite, 14 S.E 
563, 88 Ga 238. 

62. Iowa.—State v. Borland, 76 N. 
W 664, 106 Iowa 40—^Drake v Jor¬ 
dan, 36 NW 653, 73 Iowa 707. 

16 C.J. p 318 note 27. 

63. Mo—State v Hill, 72 Mo 612-^ 
State V. Holladay, 70 Mo 187. 

04. Tenn.—Stout v. State, 19 S.W£^ 
19, 91 Tenn. 406. 
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that no person shall be compelled to pay costs ex¬ 
cept after conviction on a final trial has reference 
to criminal prosecutions.®^ 

Statutes imposmg liability for costs or designated 
Items of costs, under circumstances prescribed by 
the statutes, on defendant,®® on the prosecutor,®^ 
on the county,®® or on the state®® have been uni¬ 
formly held constitutional. 

§ 437. Liability of Defendant 

a. On acquittal 

b. On conviction 

a. On Acquittal 

In the absence of statute a defendant, on acquittal, 
Is not liable for costs. When so provided by statute he 
may be liable or the Jury may determine his liability. 

Defendant is not liable to pay costs on acquittal 


in the absence of statute,*^® or, a fortiori, where a 
statute expressly exempts him from costs on ac- 
quittal.7i So defendant is not liable for costs oa 
acquittal where a statute expressly provides that 
no person shall be compelled to pay costs except 
after conviction on final trial,^® and under such 
a statute one who has been convicted but is ac¬ 
quitted upon a subsequent trial granted is no 
longer liable for costs.^® It has been held that 
so far as the recovery or imposition of costs is 
concerned the entry of a nolle prosequi is equiv¬ 
alent to an acquittal In accordance with spe¬ 
cific statutory provisions, it has been held that de¬ 
fendant cannot be adjudged to pay costs on ac¬ 
quittal of a felony,^® or on acquittal in a prosecu¬ 
tion for a felony in which a count for a misde¬ 
meanor IS joined,7® but by express statutory pro¬ 
vision he may be required to pay costs on acquittal 
of a misdemeanor.77 Under a statute permitting 


OhtMge Jn proMCQ.tor's UalillLty 
Where the statute chang-ed the lia¬ 
bility of a prosecutor it was held 
that the statute in force at the time 
of the uudertaJcingr by the prosecutor 
should apply—State v. Berry* 25 Mo 
355., 

65. Fla.—^Beasley v. Gaboon, 147 So. 
288, 109 Fla 106 

60. Mo —State V. Wright, 13 Mo. 
243 

Neb—Shaw v. State, 22 N.W 772, 
17 Neb. 334. 

Wyo.—Jenkins v. State, 135 P 749 

Sr. Kan—Lowe's App, 26 P 749, 
46 Kan' 255, affirmed 16 S.Ct. 1031, 
168 ITS 81, 41 L.Ed 78 
NC—State v Cannady, 78 NO 589, 
Wash.—Colby v Backus, 53 P. 367, 
19 Wash. 347, 67 Am.S R 732. 
‘Probabla oaase fov proMcntlon 
(1) A complaimng witness who In¬ 
stigates a criminal prosecution ma¬ 
liciously and without probable cause 
in a sense makes himself a party 
to It, and an order of a municipal 
Judge directing that he be confined 
in Jail until he pays the cost of 
such prosecution does not deprive 
him of any constitutional right, and 
a statute authorizing such an order 
IS valid—State v Smith, 2i NW 
268, 65 Wis. 93. 

C:^) However, a statute which au¬ 
thorizes the taxation of costs against 
a complaimng witness unless the 
court shall sustain the findings that 
there was probable cause for the 
complaint has' been held uncOnstf- 
tutional and void, where nd right 
of appeal IS given by the statute.— 
Teats V Pox, 106 NW. 779, 76 Neb 
,747—^RJckley v. State, 91 NW^. 8.67, 
65 Neb. 841, 61 L.RA 489. , 

ppm Ark—Jackson County v Nuck¬ 
olls, 143 S.W 1065, 102tArk. 166., 


Tenn.—^Henley v. State, 41 S W 352, 
1104, 98 Tenn. 665, 39 L.RA. 126 
15 C J p 318 note 32 

69- Pla—^Buckman v, Alexander, 3 

50 817, 24 Pla. 46 

Tenn.—Henley v. State, 41 SW 362, 
1104, 98 Tenn 665, 33 LRA. 126 

7a Kan—State v Bllvin, 33 P. 647, 

51 Kan 784 

Pa—Commonwealth v. Hoover, 19 
Pa Dist & Co. 712. 

Va.—Childers v Commonwealth, 198 
S B 487. 171 Va 466. 

15 C J. p 318 note 85. 

However, it has also been stated 
in Pennsylvania tlMt under the com¬ 
mon law defendant, although ac¬ 
quitted, always paid costs —Com¬ 
monwealth V Horner, 84 Pa 440— 
Commonwealth v. Tilghman, 4 Serg. 
& R 127—Commonwealth v. Tucci, 
12 PaDist. & Co 163—Commonwealth 
V Adams, 21 PaBist 632. 

Sununazy oonvlotioii. 

Defendant is not liable for costs, 
where he is discharged upon an ap¬ 
peal from a summary conviction, in 
a case where the act charged is not 
a crime, in the absence of a statute 
imposing costs under such circum¬ 
stances —Commonwealth v. Rogers, 

16 PaDist & Co. 467. 

Ntilsanoe 

Where defendant is acquitted of a 
charge of maintaining a nuisance it 
is improper to subject him to any 
part of the costs.—Commonwealth v. 
Weaver, 2 Pa Co 455. 

71. Ill—McArthur v. Artz, 21 NB 
802, 129 Ill. 352 

Neb—Speer v. State, 89 N.W. 624, 
64 Neb 77' 

Tenn.—State v. Cooper, 113 S.W. 
1048, 120 Tenn 549, 15 AnnCas 
1116 * 

16 C.J P 318 note 36. 
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UfifoundeA charge 

The impositions of costs on a de^ 
fendant so charged will not be sus¬ 
tained, inasmuch as the charge is 
unfounded within the meamng of a 
statute, which provides that no costs 
shall be paid by an innocent person 
upon an unfounded charge—Com¬ 
monwealth V. Kane, 65 Pa Super. 258. 

7SU Gla—Swearingen v. State, 90 
S E. 288, 146 Ga 3. 

73- Ga—^Land v. Jolley, 166 S.3S3. 

217. 175 Ga 788. 
manual total" 

Under a statute providing that 
costs of a prosecution, except fees 
of his own witnesses, shall not be 
demanded of a defendeent, until sifter 
conviction on **flnal trial," that term 
means such trial in the court hflsLviDg 
original tnaj Jurisdiction as is the 
basis of entry of Judgment finally 
disposing of action in that court — 
Wynne v. Smith, 98 S E. 271, 23 Ga 
App. 330—15 C.J p 318 note 34 [a]. 
74. Ind.—Miami County v. Blake, 

' 21 Ind. 82. 

75- Pa—^Wasme County v Common¬ 
wealth, 26 Pa IB 4—^Bradde^ v. 
Commonwealth, 6 Watts 630—Com¬ 
monwealth V. Stritzman, 6 Pa Co 
890. 

7a Pa—Commonwealth v. ll>onovan, 
181 A 606, 119 Pa Super 644 
15 C.J. p 318 note 38. 

77. Pa—Commonwealth v. Treme- 
loni, 98 Pa Super. 432—Cbmmon- 
wealth V. Garvey, 71 Pa Super 168 
—Commonwealth v Spojhin, 20 Pa 
DIst. & Co. 818, 38 DauphCo. 99. 
48 York Leg.Rec. 23—Common¬ 
wealth V. Bowers, 48 PaCa 287. 
15 CJ p 818 note 89. 

Pte nott foimd Innoosiat on, exmlna- 
tlon 

Costs in acquittal for drawing 
cheek with iiisufflcient funds> with 
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imposition of costs on acquittal, defendant may be | 
liable for costs where he is acquitted because of 
a defective indictment,78 or because the offense was 
committed outside the jurisdiction of the court78 
Where by statute defendant is liable for certain 
costs when a fine is imposed, and is acquitted on 
appeal from a sentence of the justice imposing a 
fine, he is not liable for such costs,*® 

Determination by jury. When so provided by 
statute, the liability of defendant for costs after ac¬ 
quittal in all prosecutions for misdemeanors or oth¬ 
er enumerated offenses is for the jury,*^ even 
though acquittal is directed by the court,*2 unless 
there are both an insufficient indictment and lack 
of proof,** but the imposition may be set aside by 
the court in the exercise of a proper discretion,*^ 
provided a motion to set aside is timely filed,** 
The court will not set aside the imposition of costs 
merely because evidence favorable to defendant is 
discovered after the trial,** 

b. On Conviction 

Costs may be taxed against the defendant on con- 
vietlon when so provided by statute, but not otherwise. 

Intent to' defraud are not grovemed 
by statute exempting: from costs per¬ 
son found innocent of crime on 
•^examination **—Oommonwealtb v 
Obhen. 167 A. S2. 102 Pa.Super. 397. 

9S. Pa.—Commtwiwealth v. Tilgrh- 
man, 4 Serg. & R 127—Common¬ 
wealth V. Groff, 29 Pa.Dist 253 
'S9. Pa—Commonwealth v. Tucci, 12 
PaDist. & <30 163, disapproving 

Commonwealth v. Ralph, 18 Pa,Co 
242. 

80. Mass,—Commonwealth v. Bun¬ 
dy, 6 Gray 306 

81. Pa.—Commonwealth v. Donovan, 

181 A- 606, 119 Pa.Super. 644— 

CommtMiwealth v. Tremelonl, 93 
Pa.Sup<6r. 432—Commonwealth v.i 
Plsher, 14 Pa.Dist. 636—Common-' 
wealth. V. Bowers, 43 Pa-Co, 237— 

Commonwealth v/ Balph, 18 Pa,Co 
242—^Commonwealth v. 

Del Co, 340 

88. Ba.—Commonwealth v. Cdheai, 

167 A- 32, 102 Pa.Super. 397—Oom- 
monwealth v. Wolf, 46 DauphCo. 

882. 

83. Bss—Commonwealth v. ■Ooihen. 

157 JL, 32. 102 Pa.Super. 397. 

84. Psa—Commonwealth v. MeKabb, 

91 Pa Super. 682—Commonwealth 
V 'Bixon, 67 Pa-Super. 5®4—Com¬ 
monwealth V Shmdell, 9 PsJD^tst 
298. 16 Lane L Rev 409—Coaomon- 
westlth V* Bisko, 39 I-ackJut, 130. 

86. SPa.—Commonwealth v. < Donato, 

27IDeLCo. 286. 

Distxdot attomay asi reapoafUnt 

The district attorney is not a .prop¬ 
er saapondent in a petition iSor m, nule 


Whether the death of the defendant pending appeal 
abates a Judgment for costs is subject to a divergence of 
Judicial opinion. A pardon pleaded before conviction 
will bar a Judgment for costs. 

Independent of special statutory authorization 
the court has no power to award costs against de¬ 
fendant on conviction.*7 In most jurisdictions 
there are statutes which in designated prosecutions 
authorize the imposition of costs on a defendant on 
conviction, and costs may be assessed where the 
statute so provides,** provided there is a judgment 
of conviction.** The purpose of these statutes is to 
enable the state to prosecute the guilty parties at 
their own expense;*® the imposition of costs is not 
intended as a part of the punishment, which object 
IS accomplished by the infliction of fines, imprison¬ 
ment, or both.*^ It has further been said, in dis¬ 
cussing the nature of costs imposed in criminal 
cases, that they are not debts incurred by contract 
inter partes, but are the result of being members of 
the social compact or body politic.** A plea of 
guilty is equivalent to a conviction within the mean¬ 
ing of such statutes ** Under a statute which im- 
I poses costs on defendant on conviction in all cases 

Ky—^Frazier v. Toliver, 263 S W. 713, 
204 Ky^ 79 

Minn—State v Morehart, 183 NW. 
960, 149 Minn 432 

S.D-—State v. Sturgis. 222 N.W. 681,. 
64 S.D 245. 

Tex—^Brooks v. State, 39 S.W 2d 898. 
118 TexCr 4—Overstreet v State^ 
16 S.W2d 1039, 112 TexCr. 182. 

15 C J p 319 note 46 

89. Ala.—^Branch v State, 78 So- 
411, 16 Ala«App. 417. 

ConvietioiL on different oOTist on ap¬ 
peal 

Where defendant was convicted on 
appeal in circuit court on different 
count from which he had been con¬ 
victed in inferior court, it was held 
that solicitor's costs in inferior court 
should not be taxed against him for 
there was no longer a judgment of 
conviction in the lower court.— 
Branch v. State, supra. 

9a Ark.—^Fanning v. State, 2 SW. 
70, 47 Ark. 442. 

91. Ark.—^Edwards v. State, 12 Ark. 

122 . 

Fla.—^Rudson v. State, 129 So 106, 
99 Fla. 1021. 

N.a—State V. Cornett, 160 S.B. 113, 
197 KC. 627—State v. Smith, 146 
S B. 73, 196 N.a 438. 

Pa —Commonwealth v. Cauffiel, 97 
Pa.Super. 202. appeal denied 148 A^ 
311, 298 Pa. 819 

98. Ala,—^Lee v. State, 76 Ala. 89, 

16 CJ. p 319 note 49. i 

93. Fa,—Commonwealth v. Sofha, 30 
i Pa.Dl»t. A Cow 607. 


to show cause why the portion of a 
verdict imposing costs on the de¬ 
fendant in a criminal case, should 
not be set aside.—Commonwealth T. 
Donato, supra. 

89. Pa.—Commonwealth v. Jones, 11 
Pa.Dist & Co. 207. 

87. Colo.—Glavino v. People, 224 P. 
226, 76 Colo. 94 

Fla—Lindsey v. Dykes, 175 So 792, 
793, 129 Fla. 65, citing Corpus Ju¬ 
ris. I 

Mont—State v. Reed, 210 F. 766, 66 
Mont 61. 

Pa —Commonwealth ex rel. v Mc¬ 
Clelland, 33 Pa.Dist A Co. 341— 
Commonwealth v. Barnhart 22 Pa¬ 
Dist 246. 

15 C J P 319 note 44. 

However, it has also been stated 
In Pennsylvania that at common law 
a defendant indicted for crime was 
liable for the costs of the prosecu¬ 
tion whether he was convicted or 
acquitted on the trial, and the law 
continued to be so until the enact¬ 
ment of special legislation on the 
subject.—Commonwealth v. Horner, 
34 Pa. 440—Commonwealth v. Cur- 
ren, 2 ChestXSo. 893, 9 Phlla. 628. 

88. U.Sw—Johnson v, U. S., Alaska, 
260 F. 783, 171 aC.A. 609. 

Alaska.—^In ne Costs on Violation of 
Alaska Fishery Laws, 6 Alaska 130. 
Ga.—Wynne v- Stonecypher, 90 SB. 
284, 146 Ga. 9, certified questions 
answered 98 S.B. 664, 18 OaA.pp 
763 

Idaho—State t. Montroy, 2X7 P. 611, 
37 Idaho 984. 
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not capital, a defendant who is sentenced to life im¬ 
prisonment cannot be held liable for costs.94 

Felony and misdemeanor cases* Some statutes 
differentiate between felony and misdemeanor cases 
with regard to the imposition of costs. In applying 
such a statute it is held in some jurisdictions that the 
classification of a particular case depends not upon 
the indictment but upon the judgment of convic¬ 
tion, 95 and thus the fact that defendant convicted 
of a misdemeanor was indicted for a felony does not 
prevent the case from being classed a misdemeanor 
one and the costs assessed accordingly 9® In other 
jurisdictions it has been held that cases of felohy 
refer to cases where indictment and trial are for a 
felony, and cases of misdemeanor to cases where 
defendant is charged solely with a misdemeanor, 
and trial and conviction are had on such charge,9^ 
and therefore a statute which provides that a de¬ 
fendant convicted in a felony case need not pay the 
costs if he has no property out of which a judgment 
for costs can be had, may exempt from the pa 3 mient 
of costs a defendant indicted for a felony but con¬ 
victed merely of a misdemeanor included in the 

indictment.99 

Effect of death of defend,ant pending appeal. In 
some jurisdictions it is held that, where defendant 
dies pending an appeal from conviction, this does 
not abate or destroy the judgment for costs,99 but 
there is other authority to the contrary.^ 

Effect of pardon. If a pardon is pleaded before 
conviction, on which defendant is discharged, this 


will bar a judgment against defendant for costs,2 
and the same is true where the pardon is pleaded 
after conviction, but before sentence.® The effect 
of a pardon as a release from the payment of costs 
is considered in the C.J S. title Pardons § 11, also 
46 C.J. p 1195 notes S-7, and 15 CJ. p 346 notes 52- 
55. 

§ 438. -Joint Defendants 

Generally where persons are Jointly Indicted and 
tried and are convicted each Is liable to pay the whole 
amount of costs, at least if the conviction Is Joint or if 
the costs cannot be separated, but only one payment can 
be enforced. 

Although there is some authority to the effect 
that costs must be apportioned,^ it is generally held 
that where persons are jointly indicted and tried, 
and are convicted, each is liable to pay the whole 
amount of costs,® at least if the conviction is joint® 
or if the costs cannot be separated,^ and each may 
be required to confess judgment for the entire costs 
of the joint prosecution.® Nevertheless, but one 
payment can be enforced.® A satisfaction of execu¬ 
tion against one defendant will work a satisfaction 
as to all, and any attempt to coerce further pajmient 
would be an abuse of process which the court 
should not fail to prevent on proper application.^® 
In the event of unequal payments, contribution may 
be recovered one from another.^i Where there 
is a severance and one pleads guilty and the other 
is convicted, only the costs of the cause up to the 
severance are taxable against the one pleading 
guilty.12 


9^ Miss—State v. Burt, 60 So. 773, 
108 Miss 755 

95. Tex—Overstreet v State, 16 S 
W2d 1039, 112 TexCr. 182 

96. Tex,—^Brooks v. State, 39 S W 2d 
898, 118 TexCr. 4—Overstreet v. 
State, 16 SW2d 1089, 112 Tex 
Cr 182. 

97. Ark—Smith r. State, 160 S.W. 
149, 105 Ark 68. 

98. Ark.—State v. Moore, 266 S.W. 
460, 166 Ark 499—Smith v. State, 
160 SW. 149, 105 Ark 68—Boone 
County V Mitchell, 40 S W. 784, 64 
Ark. 126 

99. KAn—State v. Ellvln, 83 P. 647, 
61 Kan 784—State v. Fisher, 16 
P. 606, 87 Kan, 404 

Ohio.—State v Keifer, 16 Ohio N.P., 
NS, 41. 

Or —Whitley v. Murphy, 5 Or 228, 20 
AmR. 741, 

1. Iowa—State v Kriechbaum, 268 
NW no, 219 Iowa 467, 96 A-L R. 
1817. 

8. Ala.—^Michael v. State, 40' Ala 
861 

Misa—White v. State, 42 Miss. 635 


Waiver of plea of pardon 

If, after pleading pardon, a prison¬ 
er pleads not guilty and goes on 
trial on this latter plea without ob¬ 
jection, if found guilty, it is not er¬ 
ror for the court to render judgment 
against him for costs.—^Michael v. 
State, 40 Ala. 361. 

3 . Pa—^Tork County v. Delhousen, 
45 Pa- 872. 

4. Mo.—State v. McO'Blenis, 21 Mo 
272. 

5 . US—S. V. Jemison, D.C.Ala., 
14 F 2d 755. 

Ala—Jones v State, 79 So. 161, 16 
AlaApp 477. 

Ark —^Ashcraft v. State, 222 S W. 1 
376, 141 Ark. 861, overruling mo¬ 
tion 216 S.W 688, 140 Ark 606. 

Pa—^Barry v. McPherson, 24 Pa.Dist 
118, 48 Pa.Co 61, 13 JustLR. 270, 
62 PittsbLegJ. 337, 28 York Leg. 
Rec 80, 31 Lane L Rev. 387. 

15 C J p 320 note 56 
8. Ill.—Kennedy v People, 18 N.B. 
'213, 122 IlL 649—^Moody v. People, 
20 Ill. 315. 

7. NC—State V Jolly. 20 N.C. 110, 
32 AnouD. 666. 
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a Ala.—Newman v. State, 49 So. 
786, 160 Ala. 102. 

9. Ala—Jones v State, 79 So. 151, 
16 Ala.App. 477. 

Ark—^Ashcraft v. State, 222 SW. 
876, 141 Ark 361, overruling mo¬ 
tion 215 S.W 688, 140 Ark 505 
Pa—^Barry v. McPherson, 24 Fa.I>ist. 
118, 43 Pa.Co. 61, 13 JustL.R 270, 
62 Pittsb Leg.J*. 337, 28 York Leg 
Rec 80, 31 Lanc.L.Rev. 387 
15 CJ. p 320 note 58. 
la Ala—^Newman v. State, 49 So. 

786, 160 Ala. 102. 

Penalty 

Collection by justice from other 
defendants renders him liable to 
statutory penalty for each item of 
overcharge—Barry v' McPherson, 24 
PaDist 113, 48 Pa Co. 61, 18 Just. 
LR 270, 62 PlttsbLegJ. 387, 28 
York Leg.Rec. 80, 31 Lanc.L.Rev. 
387. 

11. Ala—^Newman ^v State, 49 So. 
786, 160 Ala. 102—^Dawson v Sayre, 
2 So 479, 80 Ala 444 
19. Ind.—^Woodruff v. State^ 3 Ind. 
521 . 

15 C J. P 220 note 62. 
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Acquittal of some defendants^ Where some of 
the defendants jointly indicted and tried are acquit¬ 
ted, defendant or defendants convicted cannot be 
required to pay the costs of prosecution of those ac- 

quitted.is 

§ 439, Liability of Prosecutor 

a. In general 

b. Proceedings in which liable 

c. Who liable as prosecutors 

d. Requisites of liability 

e. Conclusiveness of finding as to liabili¬ 

ty 

f. Setting aside verdict for costs 

a. In General 

A prosecutor may be liable for costs when so provid¬ 
ed by statutoi but not otherwise. 

Independent of statute the prosecutor is under no 
circumstances liable to pay any costs,but in many 
jurisdictions he is, by statute, made liable for costs 
m designated classes of proceedings and under cer¬ 
tain circumstances. Thus, under particular statutes 
in the various jurisdictions, a prosecutor may be 
held liable for costs when the prosecution is fnvo- 
lousji® malicious,!® was brought from improper mo- 
tives!7 or without probable cause, infra § 440, or 
was not required by the public interest,^® or when 
defendant, charged with an offense less than felony, 
is discharged for want of sufi&cient evidence to con¬ 
vict or bind over.!® The purpose of such statutes 
is to prevent vexatious prosecutionrs for petty mis- 
demeanors.20 


b. Proceedings in Which Liable 

The prosecutor Es liable for costs only in such pro¬ 
ceedings or prosecutions as are designated by statute. 

Inasmuch as the prosecutor’s liability is depend¬ 
ent solely on statute, the payment of costs cannot 
be imposed on him except m such proceedings or 
prosecutions as are designated by statute. 2! The 
statutes in the various jurisdictions often designate 
specific prosecutions or proceedings in which the 
prosecutor may be liable, and some impose costs 
under specified circumstances in all misdemeanor 
cases or in all criminal actions; and when the pros¬ 
ecution or proceeding is such as to fall within the 
scope of the particular statute the prosecutor may 
be liable.22 

c. Who liable ae Prosecutors 

Qenerafly the statutes have been held to have no ap¬ 
plication to an officer making the prosecution In good 
faith in his official capacity and apparently for the public 
good. Costs may be imposed against a foreign corpora¬ 
tion* a married woman, or an Infant. 

An ofl&cer making the prosecution in good faith in 
his official capacity and apparently for the public 
good should not be charged with costs 23 So stat¬ 
utes authorizing the imposition of costs on prosecu¬ 
tors in certain cases have been held to have no ap¬ 
plication to prosecutions by a peace officer whose 
duty requires him on information from others to 
commence prosecution,®^ to prosecuting attorneys 
when acting in the line of their official duty,2® 
or to an officer making an arrest.®® However, the 
mere fact that the prosecutor is an officer®or that 


13. Colo—Murphy v. People* 3 Colo. 
147. 

HI—^Kennedy v People, 13 NB. 213, 
122 Ill. 649 

Pa—Searight v Commonwealth, 18 
Serg & H. 801. 

16 C.J p 320 note 65. 

14. Colo—^SCnight V. People, 18^ P 
1115, 1116, 68 Colo. 87, quotmg Cox- 
pu» Juxls. 

Pa—Commonwealth v. Long, 26 Pa. 
Dist. & Co. 1—Commonwealth v 
Russo, 23 PaDist. & Co 876, 25 
Del Co 281. 

15 C J p 820 note 66. 

15. N.C.—Memmon v. Henderson 
County, 11 S.B. 267, 106 NC 869— 
State V. Dunn, 96 N C. 697. 

Pa.—Commonwealth v. Dupont, 26 
PaDist. 604, 44 Pa Co 621, 64 
PittsbLegJ 640, 84 Lanc.Ii.Rev. 
18, 30 York Leg Rec 118 
IS. Kan —Foss v. Jones, 22 P 
1001, 43 Kan 72. 

N.C.—^Memmon v, Henderson Coun¬ 
ty, USE 267, 106 N C. 369. 

Pa—Commonwealth v Diana, 30 Pa. 
Dist. & Co. 706, 45 Xjanc.L.R6V. 
617. 

15 C.J. p 820 note 69. 


17. Pa.—Commonwealth v. Diana, 
supra—Commonwealth v. Steiner, 
29 PaDist. 414—Commonwealth v. 
O'Grady, 4 PaDist- 732. 

la N.C—State v. Beiker, 19 SB 
146, 114 NC 812—State v Carlton, 
12 S.B. 44, 107 N.C. 966—State v. 
Roberts, 10 S.B. 900, 106 N.C. 
662. 

19. ICan—State v. McGillvray, 21 
Kan. 680—Shields v. Shawnee 
County Comrs., 5 Kan. 689 

90. Ky—Commonwealth v. Hutche¬ 
son, 1 Bibb 355. 

21. Colo.—Knight v: People, 188 P. 
1115, 1116, 68 Colo. 87, quotmg Cor¬ 
pus Otixls. 

Pa—Commonwealth v. Dunmire, 38 
PaSuper. 155. 

15 C J. p 321 note 75. 

Fzoseoatlon for Ubdl 

A statute making prosecutor liable 
for the costs of a prosecution for 
trespass does not apply to a prosecu¬ 
tion for libel—Cowan v. Jones, 79 
Mo.App 222. 

22. Mo.—State v. Jablousky, 162 S. 
W 390, 169 Mo App. 288. 
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Pa—Commonwealth v. Hambridge. 
17 PaDist & Co. 670, 48 Montg. 
Co 79. 

15 C J p 321 notes 76-79. 

23L Pa—Commonwealth v. Ahlgrim, 
98 PaSuper 595—Commonwealth 
V, Steiner, 29 PaDist. 416—Com¬ 
monwealth V. Norris, 14 PaDist. 
58. 

24. Pa—Commonwealth v. Gnm, 1 
PaCo. 40—Commonwealth v. Jack- 
son, 13 Lanc.Bar 59. 

15 C J. p 322 note 84. 

25. Mo —State V. Baldwin, 79 Mo. 
243. 

Neb—State v. McCutcheon, 30 N.W 
58, 20 Neb 304. 

26. Hawaii—^Matter of Jew Yuen 
Mow, 20 Hawaii 359. 

in. —Hammond v. People, 82 Ill 446, 
83 Am.D 286. 

Pa—-Commonwealth v. Ditzinger, 12 
PaDist. & Co. 488. 

15 C.J. p 822 note 86. 

27. Pa—Commonwealth v. Murphy 
A Killinger^ 28 PaDist. 658. 
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he was directed to bring the prosecution by a su¬ 
perior oflficer^S does not of itself relieve him from 
costs. A person who at the request of a prosecut¬ 
ing officer verifies by affidavit the information filed 
by the officer may become liable for costs as prose¬ 
cutor under a statute imposing costs, as prosecu¬ 
tor, on the one verifying the information,23 but he 
IS not liable where the statute in such a case im¬ 
poses costs on the county 30 Where the grand 
jury dismisses an indictment and directs the costs 
to be paid by the prosecutor, but the prosecutor es¬ 
capes and no sentence of the court follows, the costs 
cannot be recovered from the prosecutor's estate 
after his death.3i 

Costs may be imposed against a foreign corpora¬ 
tion,3 2 and, where no disability with respect to mak¬ 
ing a complaint and becoming a prosecutor exists, 
against a married woman33 or an infant.34 

d. Eequisites of Liability 

To render the prosecutor liable for costs it Is essen* 
tial that one or more of the grounds enumerated by 
statute shall clearly appear, and in accordance with 
statutory provisions he must be named m the indictment 
or in the verdict, and the accused must be acquitted. 

To fix the prosecutor's hability for costs it is 
necessary that one or more of the grounds enume¬ 
rated by statute shall clearly appear,® 5 and there 
must be an express finding that such ground or 
grounds exist.® 3 There must, of course, be a suf¬ 
ficient showing that the person sought to be charg¬ 
ed as prosecutor was in fact the prosecutor.®^ 


20 C.J.S. 

Where the statute requires the prosecutor to be 
named in the verdict, in order to fix his liability 
for costs he cannot be required to pay costs where 
this IS not done.3 3 Under a statute authorizing the 
imposition of costs on the prosecutor under certain 
circumstances, when defendant is “acquitted by a 
jury," he cannot be ordered to pay costs on acquittal 
by a jury of six; the trial must have been by a jury 
of twelve. 3 3 

Marking prosecutor^s name on indictment. Where 
it is provided by statute that the prosecutor's name 
shall be marked on the indictment, no judgment can 
be rendered against him for costs if this be not 
done,43 or if his name is put on the indictment 
without his consent.-*! If there is no statute au¬ 
thorizing It the court cannot, after indictment found 
and nolle prosequi entered, indorse a person as pros¬ 
ecutor on the bill of indictment.^® When so pro¬ 
vided by statute, the jury has power to designate the 
real prosecutor and impose costs on him, although 
some one else is named as prosecutor on the mdict- 
rnent;*® but the jury cannot select a witness with¬ 
out notice and without his assent put costs on him, 
as this would be condemning him without no- 
tice.44 

Acquittal, nolle prosequi, etc. Where the prose¬ 
cutor's liability for costs is made to depend “on an 
acquittal” of defendant, an acquittal is, of course, 
necessary to fix such hability.-*® No liability there¬ 
under for costs can be imposed on the prosecutor 
in case of a nolle prosequi,*® where the indictment 


28. Pa —Commonwealth v. Diana, 80 
PaDist. & Co. 706, 46 LancLBev. 
SI7—Commonwealth v Lockard, 30 
PaDist. & Co. 603, 46 Lane L Rev 

• 616. 

29. Mo.—State v Bante, 34 Mo App 
311 

30. Kan —State v. Manlove, 6 P. 
906, 33 Kan 483 

31. Pa—^Means's Estate, 22 Pa Co. 
131. 

aa. Pa—Commonwealth v. Fell, 31 
Pa Super 674—Commonwealth v. 
Fell, 32 Pa Co 370. 

33- Tenn —State v. Kirby, 69 S W 2d 
886, 167 Tenn. 307. 

16 C J. p 321 note 80 
Foimer rule In Texmegsee 
The rule xn Tennessee prior to the 
enactment of the statute which re¬ 
moved the disability of coverture, 
was that a married woman was not 
liable . for costs —Wattmgrham v 
State, 6 Sneed 64—^Moyers v. State, 
11 Humphr 40. 

34i Tenn.—State v Dillon, 1 Head 
389—^Beasley v State, 2 Yerg. 481 
15 C.J. p 321 note 82. 

35. Colo.—Fitzpq.tnck'v. People, 86 
P. 669, 36 Colo. Sill. 


Pa—Commonwealth v Quade, 9 Pa 
Dist & Co 22—Commonwealth v 
Moore, 26 PaDist. 698—Common¬ 
wealth V Baiph, 18 Pa.Co 242. 

S D —MoCook County v. Bursted, 188 
N W 303, 80 SD 266 
16 CJ p 822 note 92 

3a Ga—^Rainey v State, 177 S.E 
767, 60 Ga.App. 256. 

Kan —Orchard v, Osborne, 22 P, 1002, 
43 Kan. 76. 

NC—State v Roberts, 10 S E. 900, 
106 NC. 662 
16 C J. p 322 note 98. 

37. Ga—Sampson v State, 167 S.E. 

,915, 43 GaApp. 89 
Pa—Commonwealth v Roll, 26 Pa. 
Dist. 1078, 7 Lehigrh CoLJ. 212, 
66 Pittsb.Leg J 34. 

16 C J. p 322 note 90. 

Attorney who advises client 

An attorney who in his profes¬ 
sional capacity and in a bona fide 
mannerr advises a client that facts 
justify a cnmmal prosecution 
against another, even thou^rh there is 
mistaken zeal on his part, cannot be 
punished by imposition of the costs 
on him ^—Commonwealth v. Rhodes, 
27 DeLCo, Pa., 394. 
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dS. Pa—Commonwealth V. Harobln, 
22 Pa Dist. & Co 696 
16 C J p 322 note 94. 

39. Ohio.—Sovereign v. State, 4 
Ohio St. 489. 

40. Iowa—^McAllister v. Johnson, 78 
NW. 790, 108 Iowa 42—State v 
McAllister, 78 NW. 672, 107 Iowa 
641 

15 C J. p 322 note 98. 

41 . Ga—Sampson v. State, 167 SB. 
916, 48 GaApp. 89 

48. N.C.—State v Hodson, 74 N.C. 
161 

16 C J p 323 note 1. 

43i Pa—Commonwealth v McNabb, 
91 Pa Super. 582—Commonwealth 
V. Peel, 31 PaDist & Co. 390, 27 
Del Co 268 

16 CJ. p 322 note 89, p 823 note 2. 

44. Pa—Commonwealth v. Jackson, 
1 Pa Co 88. 

45. Pa —Commonwealth v. Stam- 
baugh, 29 PaDist 415. 

15 C J. p 328 note 6 

46. Ark.- 7 -Taylop v. State, 89 Ark. 
291—State v. Branum, 23 Ark. 640. 

Kan.—State v. Campbell, 19 Kan. 481. 
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IS quashed,or where the gfrand jury return a bill 
“Not a true bilL”^8 Xhe prosecutor will, of course, 
be liable for costs on a nolle prosequi, where there 
is an express statutory provision to that effect, 
or where a statute makes the prosecutor liable, un¬ 
less there be a judg:ment against defendant.50 An 
acquittal may render the prosecutor liable notwith¬ 
standing the mdictment did not set out any of¬ 
fense.®^ If the statute makes it a prerequisite of 
liability that there be a finding of want of prob¬ 
able cause, no liability attaches when the prosecu¬ 
tion is dismissed on motion of the county attor- 
ney.®2 In the absence of statutes authorizing it, 
costs cannot be imposed on the prosecutor on dis¬ 
missal of the complaint for failure of the complaint 
to state a cause of action.^^ Costs may be imposed 
on complainant on dismissal for failure of com¬ 
plainant to appear,5“* although the rule is otherwise 
where complainant fails to further prosecute de¬ 
fendant who has been required to enter into a recog¬ 
nizance to keep the peace.®® A statutory provision 
that the prosecutor shall pay the costs-when the 
prosecution is abandoned before trial does not ap¬ 
ply when the prosecution ’ is abandoned after the 
trial has reached such a stage as to put the de¬ 
fendant in jeopardy.®® 

e. Condnsiveness of Finding as to Liability 

The court's finding, In accordance with statutory au¬ 
thorization, that the facts warrant the imposition of 
costs on the prosecutor Is conclusive if the prosecutor has 
had a proper hearing. Findings by a Justice of the peace 
are reviewable by the superior court. 

Where by statute the court decides whether 
grounds exist for imposing costs on the prosecutor. 


its finding that the facts warrant the imposition is 
condusive,®'^ provided the prosecutor has had a 
proper hearing according to the law of the land as 
provided by the constitution, for if he has not the 
court's finding will be set aside.®® Findings by a 
justice of the peace are reviewable by the superior 
court on appeal,®® and additional findings may be 
made in that court even though -witnesses at the trial 
in the justice's court are not heard by the superior 
court.®® 

f. Setting Aside Verdict for Costs 

Although there is authority to the contrary, the 
general rule In Junsdictione where the lury determine 
the prosecutor's liability is that the court may set aside 
their verdict If the facts warrant It and the grounds 
for liability do not exist. 

Although there is authority to the contrary,®^ 
the general rule is that, in jurisdictions where the 
jury determine the prosecutor's liability, the court 
may set aside that part of the verdict which places 
the costs on the prosecutor if the facts warrant it,®® 
the decisions proceeding on the theory that the pow¬ 
er is derived from the common-law supervision of a 
court in the administration of justice,®® and that 
it IS not taken away by statutes authorizing the 
jury, in cases of acquittal, to determine by their ver¬ 
dict whether the prosecutor, the county, or defend¬ 
ant should pay the costs.®^ The exercise of this 
power rests in the discretion of the court, and 
a refusal to set aside the verdict will not be review¬ 
ed except for a plain abuse of discretion.®® The mo¬ 
tion to set aside must be timely filed,®® but it ha^ 
been held that application does not come too lau, 
even after several terms have elapsed, where the 


47. NC.—Office V. Gray, 4 NG 307. 

48. N.C.—State v. Horton, 89 N.C 
581 

Pa—Commonwealth v. Capln. 2 Pa 
Dist & Co. 360.^ 

15 C.J. P 323 note 9. 

49. N.C.—State v. Stone, 69 S B3 219, 
153 N.C. 614. 

60. Va,—Commonwealth v St Clair, 
1 Gratt 556. 42 Ya 656. 

51. Pa,—Commonwealth v. Hark- 
ness, 4 Bmn. 194. 

62. Neb.—Burton v State. 61 NW. 
601. 34 Neb. 125. 

53. Kan.—^In re Stoneberger, 8 P. 
416, 31 Kan. 638. 

Pa.—Commonwealth v. Bannon. 1 Pa 
Dist 130. 

54. Mo.—^tate v. Fawcett, 16 Mo. 
880. 

56. Iowa.—State v. Hollidky, 22 
Iowa 397—State ▼. Leathers, 16 
Iowa 406. 

aOb Gku — RaI4ar/ v- State, 177 S.E. 
767, 50 OaJ^ 255. 


57. N.C—State v. Morgan, 26 S.E. 
634, 120 N.C 563. 

15 CJ p 323 note 18. 

58. N C —State v. Collins, 84 S E. 
1049, 169 N.C 323 

59. N C —State v Cole, 104 S B 136, 
180 N.C 682, 

15 C J. P 323 note 21 

efti NC—State v. Cole, supra. 

61. Ga.—Jacobs v. State, 20 G&, 839 

15 C.J p 823 note 22. 

62. BHan—State v, Lyon, 109 P 990, 
83 Kan 168, overruling in effect 
State V. Forney, 3 P 805, 81 Kan 
635—State v. Zimmerman, 1 P. 257, 
31 Kan 85. 

Pa—Commonwealth v. Taormina, 24 
Pa.Dist, & Co. 626—Commonwealth 
V Baylor, 19 Pa-Dist & Co 249, 15 
Lehigh Co.L.J. 174—Commonwealth 
V. Mikula, 2 Pa.Dist. & Co. 170— 
Commonwealth v Murphy & Kil- 
llnger, 28 PaDmt 663—Common¬ 
wealth V. Neidrich, 13 Pa.Di8t 
1066, 86 Pa.Co. 85. 

16 C.J. p 824 note 23. 


However, it has also been held that 
there is no authority in the court to 
set aside a verdict imjiosing costs 
upon a prosecutor m a prosecution 
for a misdemeanor, where the pros¬ 
ecution Is not by a public officer in 
performance of his duty.—Common¬ 
wealth V. Stetler, 12 Pa.DisL & Co. 
432—Commonwealth v. Ziegler, 9 
Kulp (Pa.) 631, followed m Com¬ 
monwealth V Showers, 7 Pa.Co. 179, 

63. Pa.—Commonwealth v. Bain, 
Pa.Co. 26. 

15 C J. P 324 note 24. 

e4i Pa—Guffy v. Commonwealth, 2 
Grant 66—Commonwealth v. Shaf- 
'fer, 52 Pa.Super. 230. 

6& Pa.—Commonwealth v. McNabb. 
91 Pa. Super. 582—Commonwealth 
V. McCarthy, 67 Pa.Super. 136—- 
Commonwealth v. Taormina^ 24 Pa. 
Dist & Co. 626. ^ 

16 aJ. P 824 note 27. 

- h 

^ 66. Pa —Commonwealt^ti ' BUugflt 

I 45 Dauph.Ca 406. . 
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court allowed several terms to pass without im¬ 
posing sentence, and the prosecutor had reason to 
believe that the state’s attorney had asked for a rule 
to show cause why the verdict should not be strick¬ 
en It is said to be the better practice, where 
there appears ground for raising a question as to 
liability for costs on the part of either the prosecu¬ 
tor or defendant, to request a direction by the court 
instead of seeking relief after verdict, or for the 
court to direct without request.®^ 

Grounds, A verdict imposing costs on a person 
as prosecutor will be set aside, where there is no 
evidence submitted to show that he acted in that 
capacity,®® where it appears that the prosecution 
was instituted in good faith where there was 
probable cause for the charge and no evidence of 
malice where the name of the presecutor is not 
stated in the verdict, as required by statute ,7^ 
where a verdict of acquittal has been procured by 
fraud or misconduct on the part of defendant;*^® 
where the grand jury did not call the witnesses 
whose names were on the bill,74 or where the 
grand jury place costs on a person not marked on an 
indictment as prosecutor, and who has not appeared 
before them.'^® 

The prosecutor is not entitled to have the verdict 
set aside where it is not shown that the jury acted 
unlawfully or that its finding of fact as to malice, 
lack of probable cause, or other statutory grounds 
for imposing costs are not supported by evidenced® 


The court is not bound to set aside the verdict 
merely because the prosecution was instituted in 
good faith and founded upon probable cause,77 
and the mere fact that the prosecutor is a peace of¬ 
ficer IS not sufficient of itself to warrant setting 
aside the imposition of costs upon him,78 even 
though he was directed to bring the prosecution by 
a superior officer,79 but the court will set aside the 
imposition where he had no personal knowledge of 
the facts and there was no bad faith on his part.®® 
The court will not disturb the action of the grand 
jury in requiring the prosecutor to pay costs, on the 
ground that defendant had previously been com¬ 
mitted to trial by the court for the same charge 
nor will such action be disturbed on the mere affi¬ 
davit of the prosecutor and without full knowledge 
of all the facts in the case.®® Where the costs are 
placed on the real prosecutor the court will not 
set aside the imposition although the prosecutor’s 
name did not appear of record.®® 

§ 440. - Probable Cause for Prosecution 

Costs may be taxed against the prosecutor where 
there was no probable cause for the prosecution when so 
provided by statute. A verdict of guilty in a justice's 
court vindicates the prosecutor as having probable cause. 

When so provided by statute, costs may be taxed 
against the prosecutor where there was no probable 
cause for the prosecution,®^ but costs cannot be as¬ 
sessed where probable cause existed.®® A verdict 
of guilty in a justice’s court vmdicates the prosecu- 


, 07. Pa.—Commonweal til v. Doyle, 16 
Pa Super. 171. 

68. Pa —CommonwealtlL v. Kocher, 
23 Pa Super 65 

69. Pa—Commonwealth v Baltzby, 
3 Pa Co 73—Commonwealth v 
Hh*des, 27 Del Co 394. 

70- Pa —Commonwealth v Baylor, 
19 Pa.Dist. & Co 249—Common¬ 
wealth V Bender, 11 Pa Diet. & Co 
140—Commonwealth v Newhouser, 
21 Pa Dist. 211. 

15 C J p, 824 note 30. 

71- Pa.—Commonwealth v. Dickin¬ 
son, 62 Pa Super. 468—Common¬ 
wealth v. Anderson, 29 Pa.Dist 
622 

15 C J p 324 note 31 

72- Pa—Commonwealth v Dehrsch, 
8 Papist 417, 14 Pa Co. 496 

73- Pa.—Commonwealth v. Pflueger, 
10 Pa Diet. 717. 

74. Pa.—Commonwealth v Lute, 2 
Pa.Dist & Co. 224—Commonwealth 
V Braungruard, 23 PaDist 380. 

16 C J p. 324 note 34. 

76- Pa—Commonwealth v. Hadden, 
1 Pa Diet 129—Commonwealth v. 
Hadden, 11 Pa Co. 459. 


Attorney advlsingr client 

The imposition of costs by the 
grand jury on an attorney who mere¬ 
ly advised his client that the facts 
justified prosecution, should be set 
aside where he did not appear as a 
witness and his name was not in the 
record —Commonwealth v. Rhodes, 
27 Del Co (Pa) 394 

76. Kan—State v. Zimmerman, 1 P. 
257, 31 Kan 85. 

Pa—Commonwealth v. Taormina, 24 
PaDist & Co 626—Commonwealth 
V. Dshleman, 19 PaDist & Co 426, 
43 Lane L Rev 661—Common¬ 

wealth V. Richmond, 29 Pa Dist 
212—Commonwealth v. Bisko, 89 
Lack Jur 130—Commonwealth v. 
Smith, 55 MontgCo 108. 

Oppression 

The court will not set aside the 
verdict unless it appears that the 
action of the jury constitutes oppres¬ 
sion.—Commonwealth v. Peel, 81 Pa 
Dist & Co 390, 27 Del Co. 258—Com¬ 
monwealth v. Brandt, 45 Dauph Co. 
406. 

77. Pa.—Commonwealth v. Mc¬ 
Carthy, 67 Pa.Super 136. 

78- Pa.—Commonwealth v. Dshle- 
man, 19 Pa.Dist. & Co, 426, 43 Lane. 
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L Rev 661—Commonwealth v. 
Murphy & KUlinger, 28 Pa.Dist 
653. 

79- Pa.—Commonwealth v. Diana, 80 
PaDist & Co. 706, 45 LaneLRev. 
617—Commonwealth v Lockard, 30 
PaDist & Co., 603, 46 Lane LRev. 
615 

80. Pa—Commonwealth v. Lockard, 
supra. 

81. Pa—Commonwealth v. Gilgal- 
lon, 1 Lack.LegN 172. 

62. Pa—Commonwealth v Diana, 80 
PaDist. & Co. 706, 46 Lanc.L Rev 
617—Commonwealth v. Brandt, 46 
Dauph Co. 406. 

15 C J. p 324 note 37. 

83. Pa—Commonwealth v. McNabb, 
91 Pa Super 682—Commonwealth 
V. Peel, 31 Pa.Dist & Co 890. 27 
Del Co 258 

84 Pa —Commonwealth v Bshle- 
man, 19 Pa,Dist & Co. 426, 43 
Lane L Rev 561. 

Wis—State V. Smith, 26 NW, 268, 
65 Wis 93. 

15 C J. p 321 note 71. 

65. Colo—^Knigrht v. People, 188 P. 
1116, 68 Colo. 87. 
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tor as having probable cause although the con¬ 
viction IS reversed on appeal.*® The discretion¬ 
ary power of the court to set aside a verdict of the 
jury imposing costs for lack of probable cause is 
considered in § 439 supra. 

§ 441, Liability of County 

a. In general 

b. On acquittal 

c. On conviction 

d. On nolle prosequi, dismissal, quashal, 

etc. 

e. On change of venue 
a. In General 

The liability of a county for costa Is dependent sole¬ 
ly on statute. 

At common law counties are never liable to pay 
any costs.*^ If liable at all, such liability depends 
solely on statutes imposing it.** Where the com¬ 
mon-law rule is changed by statute, the county is li¬ 
able only to the extent and m the manner provided 
thereby,** and only where the requisite statutory 
steps have been taken.*® When so provided by stat¬ 
ute, where a judge orders an insolvent prosecutor 


to pay costs, and he is unable to pay them, the coun¬ 
ty in which the offense was committed becomes li¬ 
able to pay the same,*^ 

b. On Acquittal 

The county may be liable for costs on the acquittal 
of the defendant In accordance with statutes imposing 
liability. 

The county is liable for costs on the acquittal of 
defendant, in accordance with the particular statute 
imposing liability.** Enumeration of the particular 
instances in which the county shall be liable for 
costs on acquittal precludes liability in any other in¬ 
stances.** 

On discharge on hearing before committing mag- 
istrate. In accordance with statutory provisions, 
where a defendant is discharged after the hearing 
on an unfounded prosecution for either a felony or 
misdemeanor by a justice of the peace the county 
may be liable for costs.*^ On the discharge by a 
justice of one accused of an offense less than felony 
for want of sufficient evidence to convict or bind 
over, it is error to tax costs against the county 
where the statute makes the prosecuting witness 
liable under such circumstances.*® 


86. Colo —^Kmght v People, supra. | 
Iowa.—State v Hodgson, 44 N.W. 

708, 79 Iowa 462 

87. Ark.—State v Blackburn, 88 S. 
W 629, 61 Aric 407. 

Colo—^Boykin v, Peo., 46 P. 636, 23 
Colo. 183 

Iowa —State v. Rainsbarger, 38 N. 

W 403, 74 Iowa 539 
Okl—Greer County v. Watson, 64 P, 
441, 7 Okl 174 

Pa—Commonwealth v Russo, 23 Pa. 

Dist & Co. 376, 26 Del Co. 281. 

15 C.J. p 324 note 41, p 566 note 94 

88. Pa —Coddmg v Bradford Co., 
9 A 168, 116 Pa 47—Common¬ 
wealth V. Trunk, 178 A. 170, 117 
Pa Super. 494, reversed on other 
grounds 182 A 540, 320 Pa 270— 
Commonwealth v. Garramone, 176 
A 263, 115 Pa Super 588—Smith v. 
Lackawanna County, 78 Pa Super, 
589—Commonwealth v. Jaeger, 21 
Pa.Dist Sc Co., 38—Commonwealth 
v. Hoover, 19 PaDist & Co 712 

Tenn.—^Reagan v Fentress County, 
83 SW.2d 244, 169 Tenn 103 
Tex— J!jX parte Neeley, 42 S.W,2d 
445, 118 Tex.Cr 171 
15 C.J p 325 note 42, p 565 note 96 
Bfowever, apparently an view of 
the statutory provisions, it has been 
stated that, ^'Counties have the pri¬ 
mary responsibility for the costs of 
all criminal proceedings, unless ex¬ 
pressly relieved therefrom ”—Com¬ 
monwealth eSd reL Attorney General, 
to Use of Weber, v. Irvin, 168 A 868, 
871, 110 Pa.Sui>er. 887. 


Illegal agreomeait 

An agreement by defendant. In 
consideration of dismissal of the 
proceedings, to pay costs as on con¬ 
viction, Is contrary to public policy, 
and if the costs cannot be made out 
of defendant the county is not li¬ 
able.—State v. Narramore, 52 Mo. 
27. 

89. Pa —Commonwealth v. Trunk, 
178 A. 170, 117 Pa Super. 494, re¬ 
versed on other grounds 182 A. 
640, 320 Pa 270—Commonwealth v. 
Cam, 31 Pa.Dist. & Co 337, 27 Del. 
Co 265, 61 York Leg.Rec. 196— 
Groezmger v. Lackawanna County, 
19 Pa.Dlst. & Co. 589—Common¬ 
wealth V. Bnscoe, 18 Pa.Dist. & Co 
616, 23 DeLCo. 257—Myers v Lack¬ 
awanna County, 17 Pa Dist. 817. 

Tenn—Reagan v Fentress County, 
83 S W 2d 244, 169 Tenn. 103 
15 C.J. p 326 note 44-p 568 note 50. 

90. Colo —^Foulke v. Arapahoe Coun¬ 
ty, 48 P, 163, 9 Colo.App 201 

Fla—Jackson County v. Stewart, 76 
So 643, 73 Fla. 1060. 

Ky—^Webster County v Overby, 42 
S W.2d 707, 240 Ky 461—Bell 

County V. Minton, 40 S.W 2d 379, 
239 Ky 840 

9L N.C—^Pegram v Guilford Coun¬ 
ty, 76 N.C. 120. 

99. Pa.—Commonwealth v. Jaeger, 
21 Pa Dist. & Co., 38—Common¬ 
wealth V. Thomas, 20 Pa.Dist. & 
Co. 60, 81 Pittsb-Leg.J 481—Com 
V. Adams, 21 Pa.I>ist. 582. 
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Tenn —State v. Brown, 83 S.W.2d 
250, 169 Tenn 119 

16 CJ. p 325 notes 46, 47, 61 [b], 
Cc3. 

XlabOlty in partloular oouzts 

(1) In Pennsylvania^ under the act 
of May 19, 1887, the county is pri¬ 
marily liable for costs of prosecution 
of a misdemeanor in courts of quar¬ 
ter sessions, whether defendant is 
convicted or acquitted, and defendant 
must be sentenced, a verdict of 
gruilty alone not being sulficient to 
fix the liability of the county for 
costs.—^Rice V Schuylkill County, 14 
Pa.Co 541—^Myers v. Lackawanna 
County, 17 PaDist. 317. 

15 C J. p 325 note 49 

(2) In prosecutions for misde¬ 
meanors tried in courts other than 
quarter sessions courts, this statute 
does not apply, and by virtue of oth¬ 
er provisions it is necessary, to ren¬ 
der the county liable, that the Jury 
shall find, as required by statute, 
that the county should pay the costs. 
—York County v Jacobs, 3 Penr. & 
W. 866—Commonwealth v Winskey, 
1 Pa.Co. 77. 

93. Tenn—State v. Brown, 83 S.W. 
2d 250, 169 Tenn. 119. 

94w Pa—^Lehigh County v Schock, 
7 A 62, 113 Pa $73—Beaverson v. 
York County, 1 Pa Co. 606. 

15 C J. P 327 note 76. 

I 95. Kan.—Shields v. Shawnee Coun- 
I ty. 5 Kan. 589. 
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Failure to demand security from prosecutor. 
The county is not liable for costs on acquittal where 
no security for costs was demanded from the prose¬ 
cutor by the justice of the peace as required by stat¬ 
ute,^® but the county may be liable where the matter 
of security for costs is discretionary.^^ 

c. On Conviction 

The liability of the county for costs on conviction of 
the defendant Is governed by statute and its liability 
IS limited in accordance with the statutory provisions. 

When so provided by statute, the county, on con¬ 
viction of defendant, is primarily liable for costs in 
all criminal prosecutions,®^ but it is not liable where 
the statute imposes costs on defendant®® or on the 
state,i In some jurisdictions the liability of a coun¬ 
ty is governed by statutes which provide for but 
limit liability to certain cases, as where defendant 
is assigned to work® on the roads,® where defend¬ 
ant in any prosecution is convicted and is unable to 
pay costs where defendant is convicted of a 
felony and does not pay costs,® or is unable to pay 
costs,® or is indicted for a felony and convicted of 


a misdemeanor of the same generic class and is un¬ 
able to pay costs where defendant is found to be 
insolvent;® where defendant is sentenced to im¬ 
prisonment in the county jail or to pay a, fine, or 
both, and is unable to pay costs;® or where de¬ 
fendant, convicted of a misdemeanor, is discharged 
according to law without paying costs.^® 

d. On Nolle Prosequi, Dismissal, Quashal, Etc. 

According to the weight of authority, If under a 
statute liability of the county for costs attaches on ac¬ 
quittal, the county is not liable on a nolle prosequi, a 
dismissal of the prosecution, or a quashal of the indict¬ 
ment. The county Is liable where the grand Jury ignore a 
bill when so provided by statute. 

While there is authority to the contrary,n ac¬ 
cording to the weight of authority if under a stat¬ 
ute liability of the county for costs attaches “on 
acquittal,” the county is not liable on a nolle prose¬ 
qui;!® nor under such a statute is the county liable 
where the indictment is quashed;!® nor where the 
prosecution is dismissed by the consent of the prose¬ 
cutor and the district attorney with the court's ap¬ 
proval;!^ nor where defendant dies before trial.!® 


96. Ark.—^Harvey v. Crawford 
County, 12 S.W. 240, 52 Ark. 192. 

97. Mich —^People v Kent County, 
40 Mich 481. 

96. Wash—State v. Grimes, 35 P 
361. 7 Wash. 446. 

15 C J. p 326 note 54 [a]. 

Oharge against line and forfeltiire 
fond' 

Costs made pa 3 rable by county offi¬ 
cers, but not recoverable from state 
board, are, under some statutes, a 
proper charge against fine and for¬ 
feiture fund of county, where con¬ 
vict sentenced to hard labor for 
county for fine and costs was turned 
over to state board of administra¬ 
tion and execution against convict 
was returned unsatisfied.—^Isbell 
Nat Bank v. Burk, 147 So 661, 26 
AlaApp. 414 

9^ Ill—^EjLtchell V. Madison Coun¬ 
ty, 5 Ill. 163. 

1. N J.—^Morris County v. Free¬ 
man, 44 N J Liaw 631. 

2. Ohio.—Salen v. State, 18 Ohio 
Cir Ct., N S , 538 

Workhouse 

(1) In accordance with statutory 
provisions, the county may be li¬ 
able for clerk's fees yrhere defend¬ 
ant IS convicted and sent to the 
city workhouse to work out his 
flzie.—Salen v. State, supra. 

(2) In Tennessee the workhouse 
statutes do not manifest mtent that 
county should pay costs due to offi¬ 
cers' when the county receives no 
benefit from imprisonment of 
workhouse inmates primarily liable 
fof uvclj)^ ,<i 08 ts, and whqre, in small 
offense casM in Justice of the peace 


I courts, defendant submits case and 
IS committed to Jail but does not 
work out costs accrued, the county 

15 not liable for such costs.—State 
ex rel Hurst v. Sullivan County, 
120 SW.2d 82, 178 Tenn. 414. 

3. Ala —^Lovelady v, Copeland, 73 
So. 948, 198 Ala 625. 

NC—State v, Saunders, 69 S.B 696, 
146 NO 697. 

16 C J. p 326 note 67. 

4. Colo,—Bransom v. Larimer 
County, 37 P. 967, 6 ColoApp 
231. 

6- Pa.—Commonwealth v. Philadel¬ 
phia Comrs, 2 Serg. & R, 290— 
Myers v. Lackawanna County, 17 
PaDist. 317—Kirkendall v Lu- 
serne County, 11 Phila 676, 

6L Ark—StaJcup v. Sebastian Coun¬ 
ty Greenwood Bist, 44 Ark, 31 
7. Ark—Smith v. State, 160 SW 
149, 105 Ark, 58—^Boone County v 
Mitchell, 40 SW 784. 64 Ark. 126 

15 C J. p 326 note 61. 

6. ]ECan —Mikesell v. Wilson Coun¬ 
ty, 108 P 829, 82 Kan 602. 

16 CJ p 326 note 62 

9- Mo,—State v. Carpenter, 61 Mo. 
655 

15 C J. p 326 note 68 
la Pa.—Gildea v* Lackawanna 
County, 6 Pa Co 472—Patterson v 
Franklin County, 6 Pa.Co. 471— 
Schonawolff v Schuylkill County, 
5 Pa.Co 829 

15 CJ p 326 notes 64, 65. 

Absence of sentence for costs 
Where defendant wa« convicted of 
seduction, sentenced, and then dis¬ 
charged, and the record of the sen¬ 
tence and the commitment showed 
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I no sentence for costs, it was held 
that the county was liable —^Zeis v. 
Luzerne County, 8 Kulp, Pa.. 174 

11. Mo.—State v. Platte County, 40 
MoApp. 603. 

12. Ark —Craighead County v. Cross 
County, 8 S.W. 183, 60 Ark 431 

Ind—^Morgan County v, Johnson, 31 
Ind 463. 

Pa—^Berks County v. Pile, 18 Pa 
498. 

16 C J. p 326 note 70. 

Costs not chargeable by Jury 
This IS true also under a statute 
providing that costs will not be as¬ 
sessed agramst the county where thev 
could not* be charged by the jury — 
Commonwealth v. Deegan, 28 Pa.Dist. 
819, 67 Pittsb.Leg J. 802. 

13. N.C —State v. Massey, 10 S B. 
608, 104 N.a 877. 

Pa.—Commonwealth v. Peiffer, 80 
Pa. 191—Schwamble v. ShenfC, 22 
Pa. 18. 

16 C.J p 826 note 71. 

14. Pa—Commonwealth v. McCuen, 

75 Pa. 216—Commonwealth v. 

Tack, 3 Brewst. 532, 8 Phila, 463— 
Ulrich V Lebanon County, 1 Pa- 
Co. 83. 

15 CJ. p 827 note 72. 

Failure of prosecuting witness to ap¬ 
pear 

Where the case was dismissed be¬ 
cause of failure of the prosecuting 
witness to appear, it was held that 
this was equivalent to an acquittal 
and costs were properly assessed, 
against the county—Cassidy v. Palo 
Alto County, 12 N.W. 231, 58 Iowa ‘ 
!®®: . ; - 

15b Pa.—Commonwealtli v. QaJQag- 
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However, costs are taxable against the county on 
nolle prosequi when expressly so provided by stat¬ 
ute, and under a statute providing that, if any 
person is brought before a court on a charge of 
crime, and such charge shall appear to be unfound¬ 
ed, the costs shall be paid by the county, the county 
ip liable for costs where a nolle prosequi has been 
entered before bill found.i7 Likewise, where a stat¬ 
ute provides that any expenses incurred by the dis¬ 
trict attorney or any ofl&cer directed by him in the 
investigation of crime and the apprehension of per¬ 
sons suspected of crime shall be paid by the respec¬ 
tive counties, costs so incurred may be charged 
against the cotmty although a nolle prosequi is en- 
tered.i* 

Where grand jury ignore hill. When so pro¬ 
vided by statute the county is liable for costs where 
the grand jury ignore the indictment, in all cases of 
felony,or where the indictment charges both a 
felony and a misdemeanor,90 or m cases of misde¬ 
meanor, in specified courts.21 In the absence of 
statute, the county cannot be taxed with fees of the 
officers of court where the grand jury return “Not a 
true biU .”22 

e. On Change of Venue 

Where counties are liable for costs, the liability or¬ 
dinarily continues even though the venue Is changed to 
another county. 

In nearly all jurisdictions, in cases where coun¬ 
ties are by statute liable for costs, the Kability con¬ 


tinues, although the venue is changed to another 
county ,93 and this is true, although a new prosecu¬ 
tion is instituted, when the statute so provides.^^ 
The rule, however, has no application to a case 
where a county voluntarily assumes jurisdiction of 
an offense committed in another county ;95 where 
the charge is taken to a court which is prohibited 
by the constitution from assuming jurisdiction 
where the statute regulating the question of costs 
is declared unconstitutional ,97 or where the coun¬ 
ty from which the change is taken would not be li¬ 
able for costs in any event,28 

Under some statutes the county where a case is 
tried pays the costs and has recourse for the 
amount so paid against the county from which the 
change was taken,99 while in others the latter is li¬ 
able to pay the costs in the first instance,®® and if 
the former pays them it is a voluntary payment for 
which no recovery lies.®^ 

Although there is some authority apparently to 
the contrary under some statutes,99 the mere certifi¬ 
cation of the costs by the court of the county where 
a case, the venue of which had been changed, was 
tried, does not have the force or effect of a judg¬ 
ment against the former county ;9S and, while the 
amounts allowed will be presumed to be correct 
both as to the amounts and the persons to whom 
they were allowed, yet, in an action to compel the 
payment of the amount allowed, the county may 
controvert both the amount allowed and plaintiffs 


her, 4 L T.N.S. 6S—Commonwealth 
V Gallagher, 6 Kulp 532—Common¬ 
wealth V Gallagher, 2 Kulp 406, 4 
L T N.S. 63 

le. Tenn—State v Cummings, 188 
S W. 618, 136 Tenn. 39 

17. Pa—^Lehigh County v. Schock, 
7 A. 52, 118 Pa. 373—Gallagher v. 
Franklin County, 5 Fa Co 481. 

18. Pa.—^Blmployment of Physician 
by State Highway Patrol, 18 Pa. 
Dist. & Co. 500 

19. Pa.—Connate v Luzerne County, 
30 Pa Super 383—Commonwealth 
V. March, 1 Pa Co. 81. 

16 C J. p 827 note 78. 

ao. Pa—^Means’ Fstate, 23 Pa.Co. 
131—Commonwealth v. March, 1 
PeuCo. 81—Commonwealth v. Win- 
skey, 1 Pa Co. 77. 

81. Pa—Allen v Delaware County, 
29 A 288, 161 Pa 660—ConmlE v 
Luzerne County, 80 Pa.Super: 388, 
affirming 12 Luz.Rep. 441. 

Prior statute 

Prior to Act of May 19, 1887, 
where the bill was returned ‘Tg^ 
noramus,’* and the prosecutor was 
ordered to pay costs and was sen¬ 
tenced to pay them, but was dis¬ 


charged according to law, payment 
not having been made, the county 
was not liable to pay such costs — 
Commonwealth v Philadelphia Coun¬ 
ty Comrs., 4 Serg. & R,, Pa., 641— 

15 C.J. p 327 note 82. 

aa. N.C.—Guilford V. Beaufort 
County. 27 S E 94, 120 N.C 23. 
as. Iowa —^Bevington v, Woodbury 
County. 78 N.W. 222, 107 Iowa 424. 
Kan —Cheyenne County v. Norton 
County. 94 P 278, 77 Kan. 61. 
Mich —K'ent County v. Mecosta Coun¬ 
ty, 86 N.W 739, 126 Mich. 299. 
Wyo.—Stoll V Johnson County, 44 
P. 68, 6 Wyo. 281. 

16 CJ. p 327 note 87, p 565 note 9 
Xn South Carolina, however, it haa 

been held that the county In which 
a crime was committed can be held 
liable to the county to which the 
cause was removed for trial only by 
virtue of, some statute.—Kershaw 
County V. Richland County, 89 S.E. 
^268, 61 S C. 76. 

ae. Ind.—^Trant v. State, 89 N.E 
513, 140 Ind. 414. 

as. Iowa.—^Floyd County v. Cerro 
Gordo County^ 47 Iowa 186 
aSi Tenn —State v. Logston, 8 
Heisk. 276.4 


27. Mo—^Henry County v. St. Clair 
County, 81 Mo 72 

aa Ind.—parte Harrison, 14 N. 
E. 226. 112 Ind. 329. 

29. Ind,—Trant v. State, 89 N.E. 
513, 140 ind. 114. 

Iowa —^Lockhart v, Montgomery 
County, 49 N.W 104, 76 Iowa 79 
Kan.—Cheyenne County v Norton 
County. 94 P. 278, 77 Kan 61. 
Mich.—^Kent County v. Mecosta 
County. 86 N.W. 739, 126 Mich. 
299 

16 C.J. p 328 note 98. 

30. Wyo—Stoll V. Johnson County, 
44 P 68, 6 Wyo. 231. 

3Xi Ala—Greene County v. Hale 
County, 61 AUu 72, 

Ind-—^Hamilton County v. Tipton 
County, 65 N.H 453, 23 Ind.App. 
830. 

39. Wis,—Waushara County v. 
Portage County, 62 NW. 1135, 83 
Wis. 5. 

15 C.J. p 346 note«46. 

33. ltd.—Trant v. State, ’89 N.Hli 
613, 140 Ind. 414, overrulmg 'State 
V. Miller, 7 NH. 768, 107 Ind. 89w' 
Mont.—State v. Clark County, i6 P. 
419. 34 Mont 851. 
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right to recover,34 and may show that the services 
charged for were never rendered,36 and that the 
fees charged were unauthorized by the statute 36 

Notice, Where a change of venue is had and 
costs are taxed in the court in which the cause was 
tried, such taxation should only be on notice to the 
district attorney of the county liable for the costs, 
since the debtor county should in some way have its 
day m court 37 

§ 442. Liability of State 

The state may be liable for costs on acquittal or on 
conviction of a defendant in accordance with statutory 
provisions, but there is no liability in the absence of 
statute. 

In the absence of statute expressly or by neces¬ 
sary implication so providing, the state is never li¬ 
able for costs, whether defendant be acquitted or 
convicted 36 It is, of course, competent for the leg¬ 
islature to subject the state to liability for costs un¬ 
der certain circumstances ;36 but the liability is 
strictissimi juris; it does not attach except in the 
special cases provided for, and cannot be enforced 
except m the particular manner prescribed 40 The 
insolvency of the prosecutor against whom costs 
have been awarded is no ground to fasten costs on 
the state.4i 

On acquittal. In accordance with statutory pro¬ 
visions the state may be liable for costs in the event 
of acquittal under certain enumerated circumstanc¬ 
es, 46 but it is only in the cases enumerated by the 
statute that costs can be imposed.43 If the statute 
imposes liability in case of acquittal of a felony the 
state will be liable in case of acquittal of felony, al¬ 
though defendant is convicted of a misdemeanor 


on the same indictment,44 but a statute making the 
state liable on acquittal does not impose any liability 
on a dismissal of the prosecution.45 Under a statute 
of this character the state will be liable on acquittal 
of defendant, although the prosecutor’s name was 
not marked on the indictment as required by stat- 
ute.46 A statute which makes the state liable for 
costs, when “defendant is discharged by the court 
or magistrate before indictment preferred or 
found,” IS intended to provide for costs, where de¬ 
fendant IS discharged by the court or magistrate on 
his judicial responsibility, without reference to the 
action of the grand jury.47 Under a statute which 
imposes costs on the state in capital cases if defend¬ 
ant is acquitted, the state is liable for costs in such 
a case although an instruction to the jury on lesser 
offenses is also given by the court.46 

On conviction^ In a number of jurisdictions stat¬ 
utes have been enacted which make the state liable 
for costs on conviction of defendant under circum¬ 
stances. therein enumerated. Under statutes so pro¬ 
viding, payment of costs by the state is required if 
defendant, although convicted, be insolvent,49 but 
before any judgment can be rendered for costs all 
the requirements of the statutes must be strictly 
complied with.®® There must be an adjudication of 
defendant’s insolvency or an execution issued and 
returned nulla bona, and such facts should appear 
of record.®^ Under a statute imposing costs on the 
state where defendant is convicted of an offense 
punishable by confinement in the penitentiary, a 
state is liable for costs in such a case although sen¬ 
tence is commuted to imprisonment in the coimty 
jail.63 Although a statute enumerates specific in¬ 
stances wherein the state shall be liable for costs, 


34. Ind—Trant v. State, 39 NH 
613, 140 Ind. 4X4. overruling: State 
V. Miller, 7 N.E 768. 107 Ind 39. 

3 5. Nev—^Washoe County v. Hum¬ 
boldt County, 14 Nev 128 

36. Nev—^Washoe County v. Hum¬ 
boldt County, supra. 

37. Wis—Waushara County v Por¬ 
tage County, 62 NW 1186, 83 

Wis. 6 

38. Ga.—^Yarborough v State, 120 
SB. 791, 31 GaApp 484 

Ill.—Galpin v. AnLi-Cruelty Soc., 94 
N.E 961. 249 Ill 664. 

NJ—State V Borg, 153 A 874, 9 
NJMisc 261 

Or—State v Amsden, 167 P 1014, 86 
Or 66. allowing retaxatlon of costs 
166 P. 942, 86 Or 66 

15 C.J P 828 note,96 

39. Ala.—State v. Brewer, 69 Ala 
130. 

Tenn—^Davidson v. Glhson County, 
184 S.W 29, 134 Tenn. 626. 

16 C.J. P 328 note 97. 


40. Ky—Greene v Ballard, 192 S. 

W 841, 174 Ky. 808 I 

Mich—People v Crucible Steel Co., 
115 NW. 705, 151 Mich 618. 

Ohio—State v. Guilbert, 83 N.E 80, 
77 Ohio St 833. 

15 C J. p 328 note 99. • 

41. Tenn—^Morgan v. Pickard, 9 S 
W 690, 86 Tenn 208—State v. 
Wormick, 1 Lea 559 

42. Fla—Buckman v Alexander, 3 
So 817, 24 Fla. 46. 

Tenn —Henderson v Walker, 47 S 
' W. 480, 101 Tenn. 229. 

16 C J. p 328 note 7. 

43. Mo —State V. Wilder 94 S.W. 
499, 197 Mo. 27. 

44. Tena—State v. Arnold, 47 S.W. 
221, lOO Tenn 307, 308 

45. Tex —Colorado County v 
Seethe, 44 Tex 447. 

1 46. Fla.—Towle v. State, 8 Fla. 202. 
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47. Tenn.—State v. Treadway, 3 
Lea 55. 

48. Mo —State ex reL Timberman 
V. Hackmann, 267 S W. 467, 802 Mo. 
273. 

49. La—Shaw v. Howell, 18 La. 
Ann 195. 

Mo—State V. Carpenter, 61 Mo 565. 
Tenn —State v Odom, 25 S.W. 106, 93 
Tenn. 446. 

16 C J. p 328 note 2 

60. US.—U. S. V. Games, 26 LBd. 
733 

Tenn —State v Odom, 26 S W 106, 98 
Tenn 446—^Avery v State, 7 Baxt 
328. 

51. La—Shaw v. Howell, 18 La Ann, 
195 

Tenn—State v. Odom, 26 SW. 106, 
93 Tenn. 446 
15 CJ p 328 note 4 

62. Tenn.—State v. Sellars, 228 S. 
W 447, 143 Tenn. 81—Woolen v. 
State, 166 S.W. 694, 129 Tenn, 466. 
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if another statute confers discretion on the court 
in the taxation of costs the court may impose costs 
against the state in other instances.53 

Voluntary payment by county. WTierc a coun¬ 
ty pays costs for which the state is liable, in felony 
cases, It cannot recover the costs so paid.54 

§ 443. LiabiUty of United States 

The United States Is never liable for costs In the ab¬ 
sence of statute. 

In the absence of statute expressly so providing, 
the United States is never liable for costs.®® 

§ 444. Liability of Municipality 

The liability of a muniapality for costs in pro¬ 
ceedings for violation of municipal ordinances is 
considered in the C.J.S. title Muniapal Corpora¬ 
tions § 381, also 43 CJ. p 488 note 94 et seq. 

§ 445. Funds Liable 

Costs may be deducted from cash deposited In lieu 
of bail where the ball has been forfeited by the nonap- 
pearance of a defendant. No Items of costs will be al¬ 
lowed from funds derived from fines or forfeitures other 
than such as are clearly within the meaning of the stat¬ 
utes providing for payment In that manner. 

Costs, it has been held, may be deducted from' 
cash deposited m lieu of bail where the bail has 


been forfeited by the nonappearance of defend¬ 
ant.®® In some jurisdictions provision is made for 
the payment of certain items of cost under desig¬ 
nated circumstances out of funds derived from fines 
or forfeitures or from the labor of convicts, but no 
Items of cost will be allowed except such as are 
clearly within the meaning of the statute, and the 
circumstances designated by statute as a prerequi¬ 
site to their allowance must appear.®*^ 

§ 446. Security for Payment 

The prosecutor can be required to give security for 
costs only where the statute so provides, and such statute 
Is to be strictly construed. The defendant cannot be 
required to advance costs before trial where by statute 
he Is not liable for costs on acquittal. 

In the absence of statute the prosecutor cannot be 
required to give security for costs,®® but security 
for costs may be required where the statute so pro¬ 
vides.®® Under such a statute it has been held that 
defendant before hearing may move to dismiss for 
want of such bond,®® although by going to trial he 
waives the right to object,®^ but there is other au¬ 
thority that failure of the prosecutor to give bond 
is not a matter of which defendant can complain.®® 
The statutes are to be strictly construed and will 
not be extended beyond their natural import to 
fasten liability on the prosecutor or his sureties.®® 


63. Tenn—Johnson v State, 12 S 
W 2d 38S. 167 Tenn. 628. 

Znaaiilty of acoued 

Where the court has discretionary 
power, costa may be entered against 
the state on suspension of prosecu¬ 
tion for accused’s present insanity 
after verdict of conviction—Johnson 
V State, supra. 

64. Tenn —State v Ledford, 26 S. 
W. 106, 93 Tenn. «1—State v. 
Odom, 26 SW 105. 93 Tenn. 446. 

66- U.S —U, S. V. Barker, 2 Wheat. 
396, 4 LBd 271. 

15 CJ. p 829 note 14. 

66. Pa.—^In re Deposit of Cash m 
Lieu of Bail, 29 Pa.Dist. & Co. 
648. 

67- Ala.—Ryan v, Collms. 71 So. 
690. 196 Ala 478 

Ga.—^Fite v Black, 17 S E. 349, 92 
Ga 363—Black v. Pite, 14 SB. 
563, 88 Ga. 238 

15 C.J p 329 note 25 

68. Ark —^Emerson v. Hopper, 127 
S.W. 467, 94 Ark. 884, 140 Am S R. 
121 . 

Hich.—^Missaukee County v Van 
Liew. 112 N.W. 131, 148 Mich 620. 

16 aj. p 888 note 11. 

69. Ala—State v. Cahaba* 80 Ala. 

66 . 

Ark—Payne v State, 186 S.W. 612, 
124 Ark 20. 

20 0. J.S.-44 


Pa—^Respublica v Prior, 1 Teates 

206. 

6(^ Ark—^Payne v. State, 186 S.W. 

612, 124 Ark 20 
Plea In abatement 

(1) A failure to give bond under 
the statute is a matter to be plead¬ 
ed in abatement or in bar of the 
right to prosecute, and it should be 
made in limine in the court where 
the prosecution is initiated —Jones 
V State. 163 S W. 177, 111 Ark. 61. 

(2) Where the record shows that 
defendant before the trial moved to 
dismiss the action for want of bond 
for costs, It meets the requirement 
that matters m abatement must be 
raised in limine, or before any other 
affirmative steps are taken by de¬ 
fendant.—Payne v. State, 186 S.W. 
612, 124 Ark 20 

Buie of court 

Defendant may move to stay the 
trial until the prosecutor gives se¬ 
curity for costs according to a rule 
of court—^U. S v. Dulony, CC.DC. 
25 P.Cas.No 16,000, 1 Cranch CC. 

571. 

61. Ark—^Payne v. State, 186 S.W. 

612, 124 Ark 20 
*<Not guilty” plea 

Pleading not guilty instead of re¬ 
quiring the prosecutor by rule to 
give bond waives the right to ob¬ 
ject.—^Mann v State, 37 Ark 405. 

689 


Xotloa SiL Justiee^s court 
Notwithstanding a statutory provi¬ 
sion for trials de novo on appeals 
from a justice’s court, an accused 
charged in justice’s court with an 
offense less than a felony must first 
move in that court to require the 
prosecutor to give a bond for costs.— 
Jones V. State, 163 S.W. 177, 111 Ark. 
51—^Mann v State, 37 Ark 405. 

62. Mich—People v Griswold, 31 N. 
W 809, 64 Mich 722. 

15 C.J. p 339 note 20. 

63. Ark.—State v, Parker, 39 Ark. 
174. 

15 C J. p 389 note 16. • 

Peace officer witaessiaig eommlBsioiL 
of offense 

No bond for costs is required 
where the arrest is made by a peace 
officer who saw the offense being 
committed.—Thebo v. State, 256 S.W. 
881. 161 Ark. 619 

Crimes of pnbUo nature 
A statute which requires commit¬ 
ting magistrates to take security for 
costs from the party applying for 
the warrant, or an affidavit of in¬ 
solvency and of substantial inluzy 
to personal property by him suffered 
has no application to crimes of a 
public nature, such as the violation 
of the local option law —Simmons 
State, 71 So 278. 71 BTa. 84a 
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A bond when required should comply with the 
statute at least substantially.®^ If no liability on 
the bond attaches, unless the prosecution was with¬ 
out probable cause, no action will he thereon, where 
the justice fails to make the entry of ‘Want of 
probable cause”®® 

By defendant. Where defendant, by statute, is 
not hable for costs on acquittal, he cannot be re¬ 
quired to advance costs before trial.®® 

§ 447. Award of Costs or Certificate 

WHere liability for costs is discretionary with* the 
court, an award by the court is necessary. Where lia- 
billty IS determined by statute there is a divergence of 
Judicial opinion as to whether an express award is 
necessary. The judgment must state the amount and 
Items of cost when so provided by statute. 

Where liability for costs is discretionary with the 
court, judgment for costs must be given ®7 Where 
liability for costs is determined by statute and does 
not depend on the discretion of the court, it has 
been held that the costs follow the judgment with¬ 
out express award,®^ but in other jurisdictions 
wherein liability is fixed by statute it has been held 
that a judgment for costs must be rendered.®® 
Costs must be expressed in the final judgment when 
required by statute,*^® and where the matter of costs 
IS in the discretion of the jury the court must enter 


a judgment on the verdict'll The judgment as¬ 
sessing costs must state all essential matters as re¬ 
quired by statute.*^® The judgment cannot be at¬ 
tacked collaterally,'^® and it is final and conclusive 
where no appeal is taken to a higher court.'^^ A 
judgment for costs may be rendered against the 
prosecutor in his absence ;'^® and the fact that in a 
justice^s judgment the name of the prosecutor is 
not given will not render a judgment for costs 
against him void for uncertainty.'^® A delay by 
the government in filing a cost bill is not available 
as a defense of laches where defendant is not harm¬ 
ed by the delay.Where the fine and costs of de¬ 
fendants jointly indicted and convicted are confess¬ 
ed and secured, it is proper on rendering separate 
judgments against each defendant to render judg¬ 
ment for the entire cost against each defendant.*^® 

The sufficiency of a judgment se^itencing defend¬ 
ant to hard labor on default of payment of costs 
is considered in § 461 infra. 

Items and amount The amount of costs must be 
entered in the judgment when so provided by stat¬ 
ute,*^® but in the absence of statute it has been held 
that inasmuch as the making up of costs is a min¬ 
isterial and not a judicial act it is not necessary 
that the amount should be named,®® although there 
is some authority to the contrary.®^ Statement of 


04. Miclx.—^Hutchinson v Ionia 

County, 89 N.W 661, 180 Mich. 62. 
11,1—$tate V Palmer, 22 A. 944, 16 
B.I 6 

16 C J p 889 note 17. > 

65w Neb —Cobbey v Berger, 14 N W. 
896, 18 Neb 463 

66. Ill —^McArthur v Arts, 21 N E. 
802. 129 Ill 862. 

67. Oa.—Irvin'v. State, 188 SB 261, 
64 Qa.App 480. 

FallTure to name person, liable 

Judgment rendered by committing 
magistrate for costs of criminal pro¬ 
ceeding, wherein accused is dis¬ 
missed from custody, cannot be con¬ 
strued as necessarily one against 
prosecutor, where judgment does not 
indicate agamst whom It was is¬ 
sued—^Irvin V. State, supra 

oa Alaska—IT S v. Thlinket Pack¬ 
ing Co , 6 Alaska 117 
Iowa—Hayes v Clinton County, 92 
N.W. 860. 118 lo-^a 669. 

Ija—State v ChajSman, 88 Lia.Ann. 
848. 

09. Ky—^Bell County v.^ Minton, 40 
S.W.2d 879, 239 Ky. 840, 

TOl Ark.—^Villmes v ‘ State, 161 S 
W. 1023, 106 Ark 471, 48 I*RA, 
N.S, 207. 

Fla—^Lmdsey v. Dykes, 176 So 792, 
129 Fla. 66'. 


Mo —State v French, 98 S W. 296, 
118 MoApp 15 
Interlooutory costs 

If interlocutory costs are adjudged 
against defendant he must pay them, 
although he is acquitted on the 
trial and general judgment for costs 
IS rendered against the county—^Pat¬ 
ton V, State, 41 Ark. 486. 

71. Pa.—Commonwealth v. Tack, 8 
Brewst 682—Commonwealth v 

Clement, 8 PaDist 706—Common¬ 
wealth V Bishoff, 2 PaDist. 646, 
IS Pa.Co 603. 

Sentence to pay costs 
When the trial judge sentenced de¬ 
fendant to pay the costs, such sen¬ 
tence was a judgment on the verdict. 
—Commonwealth v Saccon, 26 North. 
Co , Pa, 272. 

7a. Ala.—Shackleford v State, 86 
So 786, 204 Al€u 862. 

Frivolous or malidons nature of 
prosecution 

Under a statute providing that 
if a prosecution in county court ap¬ 
pears to be malicious or frivolous 
court shall tax! the prosecutor with 
costa, in which case the judgment 
entered may state the nature of the 
prosecution, that it appears to be 
malicious or frivolous, and tax the 
costs against the prosecutor, it is 
essential that the judgment state the 


prosecution appears to have been 
frivolous or malicious—Shackleford 
V. State, supra 

73. Pa—Miller v Hastings Bor¬ 
ough, 25 Pa Super 669 

74. Pa.—^Miller v Hastings Bor¬ 
ough, supra. 

76. Colo—^Leppel v Garfield County 
Dist Ct, 78 P 682, 88 Colo. 24 
N.C.—State v. Owens, 87 N C. 666. 

16 CLJ p 340 note 48. 

OTouiLds for setting aside 
That a judgment for costs was 
rendered in the prosecutor’s absence 
IB no ground for setting it aside —• 
State V Owens, supra—State v Spen¬ 
cer, 81 N C. 519. 

76. Tenn—State v* Green, 2 Head 
856. 

77. Alaska,—U S. v. Hoxie, 8 

Alaska 210. 

78. Ala.—Jones v. State, 7b So. 161, 
16 Ala App 477. 

79. Fla—^Lindsey v. Dykes, 176 So- 
792, 129 Fla 66. 

80. Mo —^McKnight v. Spam, 13 

Mo. 634. ' 

Pa—^Harger v Washington Coxmty 
Comrs, 12 ^Pa 261. 

16 C J p 840 note 46. 

81. Nev.—State v. Burbank, 18 Nev. 
429. 
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the amount in the judgment has been held proper*^ 
and, in fact, the better practice,*® but it has also 
been held to be improper under certain circumstanc¬ 
es.*^ Items of cost which are discretionary with 
the court do not follow the judgment if not specifi¬ 
cally awarded.** Costs for boarding a jury which 
are taxable against the state must be taxed in each 
case in which they accrue, and a separate judg¬ 
ment for the expense of boarding juries of several 
trials cannot be entered against the state.** 

Amendment A judgment may be amended nunc 
pro tunc where it omits to provide for costs as re- j 
quired by statute,*^ or where it assesses the costs 
but fails to state the amount as required.** 

g 448 , __ Discretion of Court 

The court has no discretion to Impose costs In cir¬ 
cumstances not provided for by statute. 

The court has no discretion to impose costs in 
circumstances not provided for by statute.** Un¬ 
der some statutes it has been held that the fee to be 
allowed an attorney who assists in the prosecution 
of certain criminal proceedings should be fixed by 
the county board of supervisors, and should not be 
left to the discretion of the justice.** 

Discretionary power to set aside a verdict of the 
jury imposing costs on defendant see •§ 437 supra; 
on the prosecutor see § 439 supra. 


§ 449 . - Certificate 

To make the county liable for cost# It la neceieary, 
when eo provided by statute, that the judge make a cer¬ 
tificate of the county's liability and transmit the same 
to the county court for allowance. The county judge 
may strike out items improperly Included or he may 
refuse to pay the judgment where It appears to be 
void. 

When so provided by statute it is necessary, to 
make a county liable for costs, that the judge make 
a certificate of the county’s liability and transmit 
the same to the county court for allowance.*^ The 
certificate is obligatory and conclusive as to the 
amount of costs and charges to be allowed,** un¬ 
less the fees for services rendered are not fixed 
by law,** but it is not conclusive of the county's 
liability.*^ In accordance with the statutory pro¬ 
visions the county judge may strike out items im¬ 
properly included,** or he may refuse to pay the 
judgment where it appears to be void.** 

g 450 . — Ownership of Costs Awarded 

Judgment for costs should be In favor of the state 
rather than the municipality In which the case was orig¬ 
inally tried where the defendant is convicted on a prose¬ 
cution by the state. 

Where defendant is convicted on a prosecution 
by the state, judgment for costs should be in favor 
of the state rather than the municipality in which 
the case was originally tried.*'? 


oa. Mich.—^People v. Wallace, 22 S N. 

w. 698, 246 Mich 310. 

83. Mich.— People v. Wallace, su- 
pra^In re Johnson, 62 N.W. 407, 
104 Mich. 348. 

34 . yia—^Buckman ▼. Alexander, 3 
So. 817, 24 Fla. 46. 

Payment hy vtat* 

When the witnesses of a dischar^ | 
ed defendant who has not taken the 
oath of insolvency In a criminal 
prosecution are to he paid by the 
state, under the regulations of an 
act to that effect, the court should 
not go beyond a general judgment 
that costs he paid by the state, 
leaving the ascertainment of costs 
and the x>ayment to he made as 
the several statutes direct —^Buck- 
man V. Alexander, supra.. 

85. TT.S.—tJ. S. V. Smith, D.C Tenn., 
240 P. 766. 

Costs of priUmSsuusy s Tamlnatio Pi 
A Judgment requiring defendants 
to pay the costs of the cause does 
not require payment of the costs of 
the preliminary examination, if the 
court had discretion to make such 
requirements-^. S. v. Snuth, supr^, 

86. Tenn.—State V- Nolan. 8 Lea 

668 .' 


87. Ark—Villmes v State, 151 S.W. 
1023, 105 Ark 471. 43 I/RA..NS, 
207. 

88. Fla.—^Lindsey v. Dykes, 176 So. 
792, 129 Fla 65 

89. Tenn—State v Brown, 83 SW. 
2d 260, 169 Tenn 119. 

90. Mich—^People v. Jackson Coun¬ 
ty, 31 Mich 116. ' I 

91. Tenn —^Reagan v Fentress Coun¬ 
ty, 83 SW2d 244, 169 Tenn 103. 

of dreuit oonrt clerk 
Circuit court clerk has no valid 
claim against county for costs aris¬ 
ing in criminal prosecutions until 
county judge audits cost hills, as 
required hy statute.—Reagan v. 
Fentress County, supra. 

92. Ark- Peay v Searcy County, 
148 S.W. 600. 104 Ark 133. 

Wis_State V. Wentler, 44 N.W. 841, 

45 NW. 816, 76 Wis 89. 

15 C.J P 340 note 49 

93 . Ark—Chicot County v Kruse, 
14 S.W. 469, 47 Ark 80—'Union 
County v. Smith, 34 Ark 684—Jef¬ 
ferson County V Hudson County, 
22 Ark. 695 

94. Ark— Craighead County v. Cross 
County, 8 S.W 183. 50 Ark. 451— 
Chicot County v. Kruse, 14 S.W. 
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469, 47 Ark. 80—Ouachita County 
V. Sander.s, 10 Ark. 467. 

85, Tenn —Reagan v. Fentress Coun¬ 
ty. 83 SW.2d 244. 169 Tenn 103. 
ffaLTtio power as stats oouptfoller 
County judge may exercise same 
powers as state comptroller to ex¬ 
amine and adjust bills of costs, dis¬ 
allow illegally taxed items, and draw 
warrants on adjusted claims.—^Rea¬ 
gan V. Fentress County, supra. 

Bnty of oonnty Jiidgs 

County judge cannot avoid his 
statutory duty to disallow costs, il¬ 
legally taxed against and certified 
for payment by county in criminal 
^ase—Reagan v- Fentress County, 
supra. 

96b Tenn —Reagan v, Fentress Coun¬ 
ty, supra. 

Statutes not antagonisbio 

Statute, authorizing county Judge 
to move court, in which costs Illegal¬ 
ly taxed against county accrued, for 
correction of taxation thereof, and 
statute empowering such Judge to 
disallow hills for such costs are not 
antagonistic, but both may stand.^ 
_^Keagan v. Fentress County, supra.* 

97 . Va.—Cnner v. Town of Vlntota. 
170 S.B 562. 161 Va, 983. 
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§ 4S1. Taxation 

Items of cost which are not properly taxed cannot be 
collected. Usually costs are to be taxed by the clerk 
although It has been held that they may be taxed by 
the court. 

Items of cost which are not properly taxed can¬ 
not be collected Usually, costs are to be taxed 
by the clerk as in civil cases,althoug-h it has been 
held that they may be taxed by the court.! Taxa¬ 
tion of costs will be valid although no application 
for taxation or cost bill is filed where none is re¬ 
quired by statute to be filed.^ Where defendant has 
no opportunity to object until costs are taxed 
against him at the end of his term of imprisonment, 
be is not estopped to object to illegal items of costs 
taxed against him.^ 

§ 452. Remedies for Erroneous Taxation or 
Allowance 

a. Retaxation in lower court 
b Appeal 

a. Betaxation in Lower Court 

Costs, erroneously taxed, may be retaxed on a mo> 
tion by the party aggrieved timely filed in the court 
where -trial was had. If the error is part of the final 
Judgment it can be reached only by a motion for a new 
trial. 

If the taxation of costs is erroneous they'may be 

9S. Alaska—S v. Hoxie, 8 Alas¬ 
ka 210 

Ky—^Bell County v. Minton, 40 S.W 
2d 379, 239 Ky 840. 

Minn—State v Morehart, 183 N.W. 

960, 149 Minn 432. 

Waiver by ac^uioaceiioe 
Acquiescence by arrestin^r officer 
in faalure of clerk to* properly tax 
arresting fees is a waiver of right 
to collect fees of defendants and 
from county —^Bell County v Min¬ 
ton, 40 SW2d 379, 289 Ky. 840 
99. ND—State v Kruse, 124 N.W. 

385, 19 ND 203. 

16 C J. p 341 note 60. 

TTnder atatate'so providing 

Costs are to be taxed in civil 
cases when so provided by statute 
—^Doyle V O’Dowd, 159 A SOI, 86 N 
H 402 

1. Kev.—State v. Second Judicial 
Dist Ct, 16 Nev 76 

2, Nev—State v Second Judicial 
Dist Ct, supra 

3. Pa —Commonwealth v. Mitchell, 

38 Pa Super. 345 

4, Ark,—^Peay v. Searcy County, 148 

600, 104 Ark 183 

Ky —^Bell County v. Minton, 40 S 
W2d 379, 239 Ky 840. 

16 aJ. p 341 note 65. 

Alabama statute 

' The statute m Alabama, Code 1923 


retaxed at the instance of the party aggrieved,^ and 
the procedure to be followed is, as a general rule, 
by motion to retax in the court where tnal was 
had.5 If the error is part of the final judgment it 
can be reached only by a motion for a new trial 
filed in due time and cannot be reached by a mo¬ 
tion to retax costs.® Where an ample statutory 
remedy exists a court of equity has no power to 
correct errors in the taxatio-n of costs by a criminal 
court,'^ but, it has been held, complainant may have 
relief by injunction against the collection of costs 
illegally or fraudulently taxed.® Error in allowing • 
Items not properly taxable is not an excess of ju¬ 
risdiction and certiorari will not lie to correct such 
error.® A statute authorizing retaxation of costs 
does not authorize recovery from the clerk of court 
after release on habeas corpus of costs paid under 
an execution in & criminal prosecution by a motion 
for retaxation of costs.!® An execution should not 
be quashed on account of the misconception by the 
clerk in including therein some improper items.!! 

Motion to retax costs must be made within the 
period of time prescribed by statute.!® The motion 
should be made by the party or other person inter¬ 
ested in obtaining a correction of the taxation,!® 
and notice of the motion should be given to those 
who may be affected by the retaxation.!^ The pe- 

Snnunaxy JudgmesLt agaliurt odDloear 
A motion of this character can¬ 
not be used to obtain a summary 
judgment against the officer collect¬ 
ing or recovering costs under prop¬ 
er execution.—Tribble v. State, su¬ 
pra 

11. Mo —Warrensburg v. Simpson, 
22 Mo.App. 696. 

12. Ala—Terrell v State, 162 So 
612, 26 AlaApp 64 

Iffotioii by coTUity Judge alter oeztlfl- 
oatioa 

Under a statute providing that if 
the judge of the county court, when 
a bill of costs certified by the trial 
judge and attorney general is pre¬ 
sented to him. and his warrant de¬ 
manded for Its payment, conceives 
that the costs are not chargeable to 
the county, he may defer issuance of 
the warrant until he has moved the 
court for a correction, such a mo¬ 
tion by the county judge is not filed 
too late after the bill of costs has 
been certified by the trial judge 
and attorney general.—^Henderson v 
Walker. 47 SW. 430, 101 Tenn 229 

13. Ala —^Blankenship v. State, 17 
So 99, 105 Ala 128 

Tenn—^Henderson v. Walker, 47 S. 

W. 430. 101 Tenn 229. 

15 C.J. p 841 note 75. 

14. Tex—-Stewart v. State, 44, S.W. 
605, 38 Tex.Cr. 627. 


$ 7247, providing for motion to re¬ 
tax costs is applicable to criminal 
as well as civil cases.—^Terrell v. 
State. 162 So 612, 26 Ala.App. 64. 

5. Ark,—^Peay v Searcy County, 148 
SW 600, 104 Ark 133 

Kan—^Lowe’s App, 26 P, 749, 46 
Kan. 255 

Tenn —State v, Richards, 113 S W. 

370, 120 Tenn 477 
16 C J p 341 note 67. 

Appeal from olexk’s taxatlou 

An appeal lies from the clerk’s 
taxation to the court itself—^Harger 
V Washington County Comrs, 12 Pa 
251 

Replevin of fee bill 

Defendant may question the cor¬ 
rectness of the cost bill by motion to 
retax or by replevin of the fee bill 
—<3orbin V. People, 62 Ill App 866. 

6. Mo.—State v. Cunningham, App, 
195 SW 64. 

7. Tenn—State v Richards, 113 S 
W 870, 120 Tenn. 477. 

8. Or —Whitley v. Murphy, 6 Or. 
328, 20 Am R 741. 

9. Cal —Petty v San Joaquin Coun- 
1 ty Ct., 45 Cal 245 

Nev.—^State v Second Judicial Ct., 16 
Nev! 76—^In re Wixom, 12 Nev 219 

10. Ala.—Tribble v. State, 41 So 
188, 147 Ala. 699. 

692 



20 C.J.S. 


COSTS 


§ 453 


titioner, to prevail, must show that the costs were 
unnecessary or not authonzed by statute.^® Qn a 
motion to retax, the merits of the verdict cannot be 
inquired into and evidence is not admissible to con¬ 
tradict the verdict or to show that it was rendered 
through prejudice or corruption.^® 

h. Appeal 

In the absence of authorization by a general or special 
statute, an appeal from a judgment or order Imposing 
costs cannot be made. As a general rule a motion to 
retax must first be made in the lower court. The ap¬ 
peal must be taken In the manner and within the time 
prescribed by statute and error must be affirmatively 
shown. 

To entitle one to appeal from a judgment or or¬ 
der imposing costs on him in a criminal case, there 
must be some general or special statute authoriz¬ 
ing it.i'^ Some decisions hold that taxing the pros¬ 
ecutor in a criminal action with costs is in the na¬ 
ture of a civil judgment or order, from which an 
appeal lies, under statutes authorizing appeals from 
dvil judgments or orders,^® but in other decisions 
the view is maintained that a judgment awarding 
costs against the prosecutor is “in a criminal ac¬ 
tion,” and that a statute authorizing an appeal from 
a judgment in a civil case has no application.^® 
One who voluntarily makes himself a party to the 
proceedings by mdorsmg his name on the informa¬ 
tion as prosecuting witness may appeal like any 
other party 20 

As a general rule objection to an improper taxa¬ 
tion of costs is not available in an appellate court 
in the absence of a motion made in the trial court 
to retax the same,®! and of a pcesentation of the 
question by assignments of error .22 50 no objec¬ 
tion which IS not raised by the motion to retax will 


be considered.23 The appeal must be taken in the 
manner®^ and within the period of time®® provided 
by» statute or rule of court. 

Hearing and deteffnination. Error in the taxa¬ 
tion of costs must be affirmatively shown by the rec¬ 
ord or it will be presumed that the motion to retax 
was properly overruled.2® On appeal by a prosecu¬ 
tor from an order taxing him with costs, the court 
cannot review the findings of fact by the trial court 
on which the prosecutor is taxed with costs,27 but 
when so provided by statute findings of fact by a 
justice of the peace may be reviewed on appeal to 
the superior court and the matter may be heard de 
novo.28 The burden of showing that the prosecu¬ 
tion was instituted maliciously and without probable 
cause is on the state on appeal ^by the prosecuting 
witness from a judgment for costs where under the 
statutes the case is triable de novo .22 Where the 
trial court erroneously apportions costs in a criminal 
prosecution and denies a motion to retax, the su¬ 
preme court may on appeal correct the error by 
taxing all the costs to defendant.®® Where an ap¬ 
peal is taken from an order of a justice of the peace 
taxing costs, the reviewing court is to determine 
simply whether or not the justice has abused the 
discretion reposed in him by law m such cases.®! 

§ 453. Amount and Items Taxable or Recov¬ 
erable 

The amount and items of costs are to be taxed In 
accordance with statutory provisions. The term coats 
ordinarily Includes only items connected with the actual 
presentation of testimony and the fees of specified of¬ 
ficers. 

As shown in §§ 454-457 infra, only the items and 
amounts provided for by statute are taxable. Where 


16. Ala—Sampson v. State, 100 So 
305, 19 Ala App 671 

16b Mo-i—State v Baldwin, 79 Mo 
243 

17. Miss —^Town of Lumberton v. 
Peyton, 109 So 740. 143 Miss. 777 

10 CJ p 340 notes 53, 64 

1& N C —State v. Cole, 104 S B 136, 
180 NC 682—State v Bailey, 77 
SB. 701, 162 N.C 583—State v 
Whitley. 31 S.B. 392, 123 N.C. 728. 
16 C.J p 341 note 57 

19. N.T —^People v, Carr, 7 N Y.S. 

724, 64 Hun 443 , 

16 C.J p 841 note 58 
60. Mo—State v Wood, 107 S.W. 
431, 128 Mo App. 642. 

ai. Kan.—State v Ellvin, 83 P. 647, 
51 Kan. 784 

Md.—Cole V State, 94 A 913. 

Tenn.—^Working v State, 174 S W, 
256, 181 Tenn. 186. 

15 aj. p 342 note 79. 


Pallcue of olMtk to tax 
Exceptions to bill of costs not con¬ 
sidered in absence of taxation by 
clerk, as required by statute—Com¬ 
monwealth V. Evans, 6 Pa Dlst. & Co 
640. 

gg, Tex —^Harris v. Monroe Cattle 
Co, 19 S.W. 869, 84 Tex. 674. 
Cextiozari is not the proper pro- 
ceedinsr —Betty v San Joaquin Coun¬ 
ty, 45 CaL 245 

23. Utah—People v Peacock, 14 P. 
332, 6 Utah 237. 

24 , Pa —Commonwealth v. Oster- 
stock, 28 Pa Dlst, & Co. 876, 25 
North Co 866. 

26. Pa.—Commonwealth v. Oster- 
stock, supra. 

ae. Colo—Parker v. People, 42 P. 
172, 7 Colo-App. 56. 

_State V. Winbauer. 128 N.W. 

679. 21 N.D 70, Ann.Cas 1913B 

664. 


Tenn.—State v Oden, 49 SW. 750, 
101 Tenn. 699. 

15 C.J. p 842 note 82. 
pzesionptloa. of coxveotaiess 

On appeal from taxation of costs 
by the clerk of quarter sessions, the 
presumption is that the common¬ 
wealth's charges, as set forth in its 
affidavit, are correct —Commonwealth 
V Sofka, 30 Pa.Dist. & Co. 607, 26 
North Co 88 

37. N.C.—Whitley v State, 31 S.B. 
392, 128 N.C, 728—State v. Mor¬ 
gan. 26 SE, 634, 120 NC. 663— 
State V. Powell, 86 N.C 640. 

38. N.C—State v. Cole, 104 S.B. 136, 
180 N.C 682 

36 C J. P 323 note 21. 

39. N.M —State v. Coats, 137 P 597, 
18 N.M. 314. 

30. Iowa—State v. Belle, 60 N.W. 
525, 92 Iowa 258 

31. Iowa—State v. Kerns, 30 
448, 64 Iowa 306. 
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the statute does not limit the items or schedule of 
fees chargeable as costs to civil cases, it has been 
held to apply to criminal cases as well,32 but a stat¬ 
ute gpranting the “recovering*' party certain items 
of costs does not apply to a criminal case since the 
state when successful does not recover but pre¬ 
vails.® 3 The term costs ordinanly includes only 
items connected with the actual presentation of tes¬ 
timony and the fees of specified officers, and the 
courts are reluctant to extend the term beyond its 
accepted meaning.®^ 

§ 454. -Against Defendant 

a. In general 

b. Witness fees and expenses 

a Fees ^nd expenses of attorneys 

<L Costs of other proceedings and prose¬ 
cutions 

e. On conviction of lesser offense 

f. Where several defendants 

a. In (General 

The defendant is liable only for such Items of cost as 
are provided for by statute. The costs must bear a 
true relation to the expenses of the prosecution and 
must be such as were actually, apparently, or probably 
necessary. 

The amount and items of costs chargeable 
against defendant should be taxed in accordance 


with the provisions of the statute,®6 and no items of 
costs other than those expressly or impliedly pro¬ 
vided by statute are allowable.®® Costs of prose¬ 
cution do not include the general expense of main¬ 
taining a system of courts and administration of 
justice.®*^ Costs must bear a true relation to the 
expenses of the prosecution,®® and defendant is lia¬ 
ble only for such costs as there was actual, appar¬ 
ent, or probable necessity for making.®® Thus, costs 
against defendant should not include separate in¬ 
dictments where such are imnecessary,^® and where 
accused when arrested is entitled to give bond, and 
offers to give adequate bond, but is refused oppor¬ 
tunity to do so, he should not be taxed with the ex¬ 
penses of the sheriff in going after him and return¬ 
ing him to the county of trial.^i Also, costs taxable 
against a defendant are the costs incurred in estab¬ 
lishing guilt and not those made in connection with 
an accusation shown to be groundless,^® and they 
do not include indictments abandoned before trial.^® 
Defendant may be taxed with officers' fees au¬ 
thorized by statute,but no fees not authorized 
by statute may be taxed.^® Costs incurred in serv¬ 
ing a subpoena on a witness may be taxable where 
the witness is not required to testify without a sub¬ 
poena,^® unless the witness was unnecessary and 
did not testify at the trial where a witness fails 
to answer a subpoena, defendant may be liable for 
costs of capias to secure the presence of the wit- 


38. Wash.—King County v City of 
Seattle. 80 P.2d 838. 196 Wash. 
203 

33. Vt—^In re Pierce, 168 A. 187, 
103 Vt. 438. 

38. Pa —Commonwealth v Baugh¬ 
man, 23 Pa.Dist. & Co 364 

36. U.S—Gleckman v, XT S., C C.A. 
Minn, 80 F.2d 394, certiorari de- 
^ed 66 S.Ot 601, 297 US 709, 
80 LKd. 996. 

Kan—State v. Clay, 229 P, 71, 116 
Kan 724, rehearing denied 282 P. 
261, 117 Kan 688. 

33. Vt—State v. Guyer, 100 A. 113, 
01 Vt. 290 

Pedexal oouxte 

In federal courts recourse may he 
had to the statutes and practice of 
the state—Gleckman v. U S, C C.A. 
Minn, 80 F.2d 394, certiorari denied 
66 S.Ct 601. 297 U.S. 709, 80 ImKO. 
996. 

Antomohlle seevlee 
Allowance for automobile service 
IS not permissible—State v. Guyer, 
100 A 113 91 Vt 290. 

37. U.S..—Gleckman v. U. S., CC.A 
Minn., 80 F.2d 394, certiorari de¬ 
nied 56 S.Gt. 501, 297 U.S. 709, 80 
L..Ed 996. 

38. Mich.—^People v. Davis, 226 N. 
W. 671, 24T Hldb. 672—People v. 


Wallace, 222 N.W. 698, 246 Mich. 
310. 

39. Ala—Yeldell v State, 14 So 
570, 100 Ala 26, 46 Am S K 20. 
Neb,—^Blester v. State, 91 N.W 416. 

66 Neb. 276. 

15 C J p 330 note 30 
Expense of refexende 

The expenses of a reference for 
the purpose of making a record of 
purchases and sales of liguor record¬ 
ed in papers Illegally seized in order 
that evidence thereof may be ex¬ 
cluded at the trial must be borne 
by the prosecution—U. S. v. Kraus, 
D C.N T, 270 F 678 

4a Pa.—Commonwealth v. Avrach, 
168 A 531, 110 Pa Super 438—Com¬ 
monwealth V. Shull, 28 Del Co 18 

41. Tex.—^Buzan v. State, 128 SW. 
388, 69 Tex.Cr. 213, 

4/2, Kan,—State v Ellvln, 38 P. 647, 
51 Kan. 784. 

Neb.—Blester v. State, 91 N.-V^T. 416, 
65 Neb 276. 

15 C J p 330 note 28. 

43, Tex—^Ex parte Rhoder, Cr.. 47 
SW.2d 827. 

44. Conn.—State v Gilletto, 120 A 
667, 98 Conn 702. 

jKy.—^Bell County v Minton, 40 S 
W.2d 879, 289 Ky, 840. 
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SD—State v, Sturgis, 222 N.W. 681, 
54 S.D. 246. 

Clerk’s fees 

Under a statute making defendant 
liable for all costs when convicted, 
he may be taxed with the clerk's fees 
for issuing a subpoena and docketing 
a cause.—State v. Armstrong, 69 P 
392, 29 Wash 67. 

45. U S —Gleckman v. U. S,, CCA 
Minn, 80 F 2d 394, certiorari de¬ 
nied 56 S.Ct 501, 297 U.S. 709, 80 
L.Ed 996. 

Ark—^Miller v City of Ft Smith, 
254 SW. 1068, 160 Ark. 487—Allen 
V. Davis, 211 S.W. 161, 138 Ark. 
154. 

Colo—^Saunders v. People, 166 P. 781, 
63 Colo. 241. 

46. Pa—Commonwealth v Fisher, 
198 A 925, 131 Pa.Super. 117 

State officer 

Costs incurred by constable in 
serving subpoena on state officer to 
testify in prosecution for driving 
while intoxicated, wherein such of¬ 
ficer was prosecutor, were taxable as 
costs against defendant where officer 
was not bound to testify without 
being subpoenaed.—Commonwealth v. 
Fisher, supra. 

47 . US.—U. S V. Miller, DCGa.. 
228 F 183—U. S v. Wilson, CCN^ 
T., 198 F. 1007. 



20 C.J.S. COSTS §454 

ness,^^ or for the costs of attachment where the , such as may subject defendant to imprisonment in 


witness is afterward found innocent of any con¬ 
tempts^ Under specific statutory authorization, an 
arresting fee may be taxed,but costs for an un¬ 
authorized arrest,or costs incurred in an unsuc¬ 
cessful attempt to arrest defendant,52 are not tax¬ 
able against him. Unless provided for by statute, 
stenographer’s fees are not taxable.®^ Costs in¬ 
curred before a grand iury,5S ^ chemist’s bill for 
analysis,55 and additional costs accruing because of 
defendant’s default in payment of the cost bonds55 
have been held taxable as costs of the prosecution. 
The court on making an order for the transporta¬ 
tion of evidentiary matter from a long distance at 
the request of defendant, may charge the expense 
to him.57 

Jury fees and expenses. Fees and expenses of 
jurors are taxable as costs against defendant on 
conviction where there is express statutory author¬ 
ity therefor,58 but not otherwise.52 Where a de¬ 
fendant pleads guilty there is no warrant for tax¬ 
ing'the costs of a jury.55 . 

Jury tax. A statute providing that the party con¬ 
victed or adjudged to pay the costs must pay a jury 
tax of a certain amoimt applies although defendant 
pleads guilty and no jury is impaneled.®^ 

State tax on litigation. When expressly so pro¬ 
vided by statute, a state tax on litigation may be 
included in the bill of costs against defendant,®2 
but it has been held that it is not properly costs 


default of payment, see infra § 464. 

Costs of continuance. Where after a criminal 
case is called for trial it is discovered that the infor¬ 
mation has been lost, and the court permits the filing 
of a new information, and the clerk gives the new 
information a new case number, and accused is re¬ 
quired to plead anew, the filing of the new infor¬ 
mation is a continuance of the original case, and 
accused, on being convicted, will be liable for the 
costs of the original proceeding and of the prelim¬ 
inary examination on which the lost information 
was based.53 Where the statute provides that the 
party granted a continuance shall pay the costs 
thereof, defendant will be liable therefor, although 
acquitted, when it was granted at his request-®^ 
The rule is otherwise where defendant is by stat¬ 
ute exempt from the payment of costs.®® 

Expense of boarding convict. Where the ex¬ 
pense of boarding a convict is made a public charge 
on the county or state, it is not taxable as costs 
against defendant under any circumstances, in the 
absence of statutory authority,®® nor is the expense 
of supporting a convict after he is sentenced to im¬ 
prisonment and to pay part of the “costs.”®'^ When 
so provided by statute, the board of a person im¬ 
prisoned may be taxed as costs in the case.®® 

b» Witness Fees and Expenses 

Fees and expenses of necessary witnesses may be 


48. Conn—Wickwire v. State, 19 
Conn. 477 

49. Tenn—State v Rinehart, 21 S 
W 524, 92 Tenn. 270 

JBO. Ky—Webster County v, Overby, 
42 SW2d 707, 240 Ky 461. 

SI. Tex—P- Sykes, 79 S.W. 638, 
46 TexCr. 61. 

68. Pa-—Commonwealth v. Caue, 1 
PaDist. 820, 12 Pa.Co ll—Com¬ 
monwealth V. Lesher, 13 Pa Co. 
462. 

53. Cal —^Petty v San Joaquin 
County Ct, 46 Cal 246. 

Colo—^McLean v. People, 180 P. 676, 
66 Colo 486 

54 Me—«tate v. Fife, 8 A. 461. 

55. Pa—Commonwealth v Sofka, 30 
PaDist & Co 507, 26 North.Co 
88—Commonwealth v Saccon, 26 
North.Co 272 

ireoeesaKy and nimaoeesary tewbu 

While a court of quarter sessions 
w,ould ijot -apprpve. as part of the 
costs to be recovered from a de¬ 
fendant, a bill for chemically testing 
s^ven different samples of liquor 
from the same container, the bill 
will be approved if the common¬ 
wealth alleges that the samples were 


taken from different containers and 
there is no evidence to the contrary. 
—Commonwealth v Sofka, 80 Pa. 
Dist. & Co. 607, 26 North Co. 88 
56, Fla —^Laney v State, 130 So. 
716, 100 Fla. 1141 

67. U.S.—Powell V. TT. S., aOA. 
W-ash, 36 P.2d 941. 

68. Pa —Commonwealth v, Dawson, 
26 Pa.Dist. 462 

Wis —State V. Milwaukee County 
Dist. Ct., 130 N.W. 68, 146 Wis. 
138 

15 C.J p 330 note 33 
Jury fee of five dollars 

Where statute provides that a jury 
fee of five dollars shall be taxed 
as part of the costs of the suit m 
each cause tried by Jury, defendant 
convicted by a Jury may be taxed 
that amount.—Saunders v People, 
166 P 781, 63 Colo. 241. 

59. U.S.—Gleckman v. U. S., CC»A 
Minn., 80 F.2d 894, 40«, citing Cor¬ 
pus goris, and certiorari denied 
66 S.Ct 601, 297 U.S. 709, 80 LBd. 
996—S V Murphy, D.CAla, 59 
F.2d 734. 

Alaska.—U. S. v. Hoxie, 8 Alaska 

210 . 


Colo.—^McXiSan v. People, 180 P. 676, 
66 Colo. 486—Saunders v. People, 
166 P. 781, 63 Colo 241. 

15 C.J. p 330 note 34 

80. Mo—State v. Williams, 92 Mo. 
App 443 

ei. N C.—State v. Smith, 114 S.B. 
626, 184 NC. 728. 

88. Ark.—^Wellington v. State, 13 
S.W 134, 62 Ark. 447. 

Tenn—^McKee v. State, 218 S-W. 233, 
142 Tenn. 173 

16 C.J. p 382 note 85. 

83. Wash.—State v. McFadden, 84 
P. 401, 42 Wash 1. 

64. Mo.—State v. Barker, 63 Mo. 
App. 536. 

16 C J. p 331 note 62. 

66 IlL—^Heist v. People, 66 IlLApp. 
891. 

86. W.Va—Sears v. Fisher, 182 S. 
H. 200, 101 W.Va. 167, citing Coru 
pus Juris. 

16 CJ p 382 notes 81, 82. 

87. Fla.—Holland v. State, 1 So. 611^ 
23 Fla 123. 

68. Ky.—^Paschal v. Sheppard. 6 Ky* 
Op 387. 
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taxed as costs against the defendant, subject to statu¬ 
tory limitations. 

Fees of witnesses for the prosecution are taxable 
in cases where defendant is liable for the costs of 
the prosecution,®® especially under statutes which 
expressly so provide.^® Defendant is not charge¬ 
able with the fees and expenses of unnecessary wit¬ 
nesses who could not give any pertinent testimony 
and who did not testify,or who testified exclu¬ 
sively in relation to counts on which no verdict is 
found,*^2 but it has been held that defendant may 
be chargeable with the costs of witnesses proving to 
be unnecessary where they were summoned in good 
faith for good reason,*^® such as witnesses whose 
testimony would under certain phases of the case 
become matenal.^^ Generally, if an unnecessarily 
large number of witnesses is summoned and exam¬ 
ined, the fees of so many as are in excess of a rea¬ 
sonable number are not taxable against defendant,^® 
but m the absence of a showing that more witness¬ 
es were summoned by the state than were neces¬ 
sary, defendant will be liable for the costs of at¬ 
tendance for all of them, although the names of 
some were not indorsed on the indictment.^® Fees 


of witnesses who have failed to prove their attend¬ 
ance as required by statute may not be taxed,77 
and when so provided by statute defendant is not 
chargeable with the costs of any witness who has 
not been legally summoned or subpcenaed.7® 

Defendant may be liable for attendance costs of 
material witnesses throughout the entire trial on 
a sufficient showing that the attendance of such wit¬ 
nesses was necessary and proper,*^® but he is not 
liable for expenses of resident witnesses for days 
before the trial commences,®® and a statute allow¬ 
ing a per diem fee for witnesses attending court 
does not authorize the fee of a witness while he is 
held in custody during vacation.®^ Defendant is 
not chargeable with the hotel expenses, during the 
trial, of witnesses who are placed in the custody of 
one who is not an officer of the court.®® 

Officers testifying. Witness fees of an officer 
who testifies in the line of his duty and who re¬ 
ceives no extra compensation cannot be charjged 
against defendant,®® but fees of an officer who tes¬ 
tifies in a misdemeanor case may be charged to de¬ 
fendant where no differentiation is made in the 


89. Ala.—Scru^ips v. State, 20 So 
642, 111 Ala 60. 

NH.—State v. A, B. C, 40 A. 1066, 
68 N.H 441, 

Pa—Commonwealth v Peifer, 2 Pa 
Diet, & Co. 337—Commonwealth v 
Dawson, 26 PaDist 452. 

15 C J. p 330 note 47. 

TO. Ga—Brown v. State, 12 SB. 
649, 86 Ga 876 

S D —State v Sturgis, 222 N.W 681, 
54 SD. 245 

71. US—XJ S. V Murphy, DC.Ala, 
59 F2d 734—U S V. Miller, DC 
Oa, 223 P 183—U S. V. WiJson, 
CCNT., 193 F 1007. 

Ala.—^Blankenship v. State, 66 So. 

860, 11 Ala. App. 125. 

Statate so providixig 
When so provided by statute, it is 
unlawful to charge accused in a 
criminal case on his conviction with 
the costs of any witness who was 
not sworn and examined.—^Herring¬ 
ton V. Flanders, 42 SB. 222, 115 Ga 
823 

WltnsMSs sninmoiLed. before plea 
Where defendant pleads guilty, the 
fees of witnesses summoned before 
the expiration of the time allowed 
by law for defendant to plead, are 
not taxable against defendant—State 
V. Nichols, 65 Vt 211. 

72. U.S—U S v. Miller, D.COa. 
223 F. 183 

Mass.—Commonwealth v. Bwers, 4 
Gray 21. 

73. N.H—State v. A. R a. 40 A 
1066, 68 NH. 441. 


Qttestloaji of fact 

The auestions of reasonableness, 
good faith, and limitation are ques¬ 
tions of fact to be determined at 
the trial term —State v. A. B C, su¬ 
pra. 

74. U.S—U S. V. Murphy, DC Ala,, 
69 F2d 784 

Ala —^Barrett v State, 24 Ala 74. 

Rebuttal witaess 

Accused could be charged with 
costs of witness brought in to tes¬ 
tify in rebuttal but not called—U. 
S V Murphy, DC Ala., 69 P2d 734 

7B, Pa—Commonwealth v. Wood, 8 
Bmn 414 

Tex—^Manuel v State, 74 SW. 30, 45 
TexCr 96 

16 C J. p 331 note 50. 

76. Colo —^Parker v People, 42 P 
172, 7 Colo App 56 

Ind—Cameron v State, 76 NB 1021, 
37 Ind.App 381 

Discretionary with offloer of ooxurt 
The number of witnesses whose 
fees may be taxed against defendant 
is discretionary with the officer of 
the court, subject to review on ap¬ 
peal only where a flagrant abuse of 
discretion is made to appear—^Parker 
V People, 42 P 172, 7 Colo.App. 66 

77. Tenn—^King v State, 94 S.W 
2d 883, 170 Tenn 236 

78. Ga.—^Herrington v. Flanders, 42 
SB. 222, 115 Ga 843. 

N.C—State v. Means, 96 S.B. 912, 176 
I N.C 820. 


UnaiLthoxlssd sumiiioiiliig by district 
attocmey 

On question of taxation of costs, 
unauthorized action of district attor¬ 
ney in summoning witnesses during 
term might be challenged—Stanley 
V State, 104 S W.2d 819, 171 Tenn 
406 

79. Alaska.—^U. S v Hoxie, 8 Alas¬ 
ka 210 

Presnmptloaa of necessity 

If material witness is required by 
party subpoening him to remain in 
attendance through entire trial at 
which he testifies, such attendance is 
presumed to be necessary.—^U. S. v. 
Hoxie, supra. 

Days held not attendance days 

Days during which court was not 
engaged in trying case, Sundays, and 
days during which witness was held 
awaiting retrial of case, were held 
not taxable as attendance days—^U. 
S V Hoxie, supra. 

Codefendants used as witnesses 
Defendant may be charged with 
expenses paid codefendants used as 
witnesses after they have pleaded 
guilty but before sentence—^U S v. 
Murphy, DC.Ala, 69 F2d 784. 

80. Alaska.—^U. S v. Hoxie, 8 Alas¬ 
ka 210 

81. NJ—Stately. Walsh, 44 N.J. 
Law 474 

82. US—U. S. V. Murphy, D.C.Ala, 
59 F.2d 784 

83. Pa.—Commonwealth v. Fisher, 
198 A- 926, 131 Pa.Super. 117. 
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statute and the officer is entitled to a fee A fed¬ 
eral statute providing for expenses of officers of 
the United States as witnesses controls as to a gov¬ 
ernment employee and no further sum can be al¬ 
lowed.®^ 

Travel costs. Defendant may be charged for 
traveling expenses of only those witnesses whose 
claims have been allowed as taxable costs The 
traveling expenses of a witness from another state 
have been held to be taxable where his testimony 
was material and necessary,87 and the mileage 
allowance of a witness subpoenaed to testify in a 
federal court is not limited to travel within the dis- 
trict.88 Where a criminal trial is adjourned for 
some time, and the witnesses return to their homes 
and afterward present themselves when the case is 
tried, they are entitled to double mileage taxable 
as costs in the case.88 

Defendant's witnesses. In accordance with stat¬ 
utory provisions in the several jurisdictions, it has 
been held that, in cases where defendant is liable to 
pay costs, the fees of his own witnesses are taxa¬ 
ble against him,80 

c. Fees and Expenses of Attorneys 

Fees and expenses of attorneys cannot be taxed 


against the defendant unless authorized by statute and 
then only under the circumstances therein mentioned. 

In the absence of special statutory authorization, 
a fee for the services of a prosecuting attorney can¬ 
not be assessed as costs.^i If specially provided 
by statute, such fee is taxable as costs under the 
circumstances therein mentioned,*^- but under no 
other circumstances.88 Even in cases where there 
is statutory authorization, the fees of a prosecuting 
attorney are not taxable where he did not appear 
and prosecute®^ The expenses of the district at¬ 
torney in the investigation and prosecution may be 
considered as costs against defendant, who is con¬ 
victed, when so provided by statute,®^ but such ex¬ 
penses cannot be charged against defendant who 
IS acquitted.^® 

The fees of defendant's own attorney cannot be 
taxed against him as costs under a statute imposing 
on defendant, if convicted, the costs of the prose- 

cution.^7 

d. Costs of Other Proceedings and Prosecutions 

Costs of an entirely separate or distinct proceeding 
or prosecution are not taxable against the defendant, but 
where a subsequent trial is had after a mistrial or 
failure of the jury to agree, the defendant is properly 
chargeable with the costs of both trials. 


8ft. Tex —^Lay v State, 202 S.W. 

729, 83 TexCr. 222 
85. U.S.—Gleckman v. XT. S., C.CA 
Minn, 80 F.2d 394, certiorari de¬ 
nied 66 S.Ct. 601, 297 XT.S. 709, 80 
LBd 996. 

j^jaska—^In re Costs on Violation 
of Alaska Fishery Laws, 6 Alaska 
130. 

STeoesaoxy expexLMS may be taxed 
in accordance with the statute.— 
Gleckman v. tJ. S, 80 F.2d 394, cer- 
tioran denied 56 S.Ct. 601, 297 XJ.S 
709, 80 LEd. 996 

80. US—XJ S V. Murphy, D.CAla., 
59 F.2d 734. 

Tenn.—^King v. State, 94 S W 2d 383, 
170 Tenn 236. 
jlLotaal aoA necessaxy 

Under attorney general’s instruc¬ 
tions providing that witness sub¬ 
poenaed from distance of over one 
hundred miles from place of trial 
may at his option take his actual 
and necessary expenses of travel and 
subsistence In lieu of mileage, ex¬ 
penses and subsistence to be taken 
In lieu of mileage are limited to 
travel period and must be actual and 
necessary—U. S v Hoxie, 8 Alas k a 
210 . 

87. Iowa.—Climie v Appanoose Coun¬ 
ty, 101 NW. 98, 125 Iowa 292 

Neb.—Reid v State, 28 NW 800, 19 
Neb 695, 

88 . U S.—Gleckman v, U. S, C.C.A 


Minn, 80 F.2d 394, certiorari de¬ 
nied, 56 set 601, 297 US. 709. 80 
L.Ed 996. 

88. Pa.—Commonwealth v. Swisher, 

3 PaDist 662—Commonwealth v. 
Smith, 4 Pa-Co 821. 

90. IlL—Corbin v People, 52 Ill 
App. 355 

Kan—Shawnee County v. Whiting, 4 
Kan 273. 

15 C.J p 830 note 46. 

91. Alaska.—U. S. v, Hoxie, 8 Alas¬ 
ka 210 

Ark—Miller v. City of Ft Smith, 
254 S.W. 1068, 160 Ark. 487. 

16 CJ. p 831 note 64—18 C.J. P 1330 
note 27. 

Bemisstou of ftna 

If the statutory fee of a per¬ 
centage of certain fines, etc, Is 
wholly remitted, the prosecuting at¬ 
torney is not entitled to have such 
fee taxed against defendants as 
Qosts.—^Berry v. Sheehan, 9 S.W. 286, 
87 Ky. 434, 9 Ky.L. 426—Dewey v 
Commonwealth, 7 B.Mon., Ky., 78— 
18 C J P 1330 note 28. 

92. U.S,—U. S. V. Murphy, IXC.Ala, 
59 F2d 734. 

Ill —^people V. Kawoleski, 142 NB 
169, 310 Ill 498—People v. Parks, 
216 Ill App 629. 

Tenn—State v, Mitchell, 198 S-VF. 68, 

1 138 Tenn 877. 

16 CJ. P 331 note 65—^18 C.J. P 1322 
note 90. 
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Amonnt of fee 

The legislature has the right to fix 
solicitors' fees and salaries and when 
so fixed, they must be taxed in ac¬ 
cordance therewith, and any amount 
in excess thereof is void—Cooper v. 
State, 187 So. 600, 28 Ala App 422, 
certiorari denied Ex parte Jefferson 
County Commission, 187 So 503, 237 
Ala. 533. 

Violaticni. of lottery statute 
Ala.—^Bx p. Hawkins, 1 So 19, 89 
Ala 103, following Ex p Tomp¬ 
kins, 58 Ala. 71 

93. U.S,—^U S. V Murphy, DC.Ala, 
59 F.2d 734. 

—^Miller V. City of Ft. Smith, 264 
SW. 1068. 160 Ark. 487. 

15 C.J P 331 note 66. 

Fee for wife^s attorney 

In a prosecution for nonsupport, 
the taxation of a fee for the wife's 
attorney is error.—^People v. Parks, 
216 IlLApp. 529. 

94 . Ark—^Allen v Davis, 211 SW, 
161. 138 Ark. 154—^Peay v Pulaski 
County, 148 S W. 491, 103 Ark. 601. 

95. Pa—Commonwealth v Sofka, 80 
PaDist. & Co 607, 26 North.Co. 
88 , 

9ew Pa—Commonwealth v. Boyer, 18 
PaDist, & Co. 254 

97. Iowa—State v Froah, 263 N.W, 
525, 220 Iowa 840. 

Md.—Cole V. State, 94 A: 91S. . 
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On assessment of costs ag’ainst defendant on con¬ 
viction, costs of an entirely distinct prosecution for 
another offense in the same court,or in a differ¬ 
ent court,are not taxable against defendant So, 
the costs of a preliminary examination on whrch 
defendant is discharged are not taxable against de¬ 
fendant when he is afterward indicted and convict¬ 
ed on the same charge,^ and the same rule applies 
where a person accused of a crime before a justice 
IS recognized to appear in the circuit court and is 
convicted in that court,^ but there is other authori¬ 
ty to the contrary.3 On the same principle, it has 
been held that, if an indictment is quashed^ or dis¬ 
missed for defects therein,® and on the tnal of a 
second mdictment for the same offense defendant 
is ordered to pay costs, the costs of the first indict¬ 
ment cannot be included However, where a sub¬ 
sequent trial IS had after a mistrial,® or failure of 
the jury to agree,7 or the grant of a new trial,® 
the defendant convicted is properly chargeable with 
the costs of both trials. 

In a proceeding for the prevention of crime, de¬ 
fendant can be taxed for costs only when he is re¬ 
quired to give bail or when, in default thereof, he 
is imprisoned.® 

6« On Gonvictioii of Lesser Offense 

Where the prosecution is for a felony and the con¬ 
viction only for a misdemeanor, the authorities are not 
In accord as to whether the costs are limited to those 
which would have been taxable had the prosecution been 
for the misdemeanor. 


In some jurisdictions, where the prosecution is 
for a felony and the conviction only of a misde¬ 
meanor included therein, only such costs are taxable 
as would have been taxed had the prosecution been 
for the misdemeanor, but in other jurisdictions 
the entire costs of the prosecution are taxable.^ 

f. Where Several Defendants 

Only one set of costs may be assessed against sev¬ 
eral defendants included in one indictment when so 
provided by statute. Where codefendants are committed, 
a separate charge for each commitment is permissible. 

Where several persons are included in the same 
indictment, but one fee for the indictment and the 
capias can be taxed,and, when so provided by 
statute, only one set of costs may be assessed.13 
Only one docket fee can be taxed in the case, 
whatever the number of joint defendants, under a 
statute providing that no more than one docket fee 
shall be charged on or for the trial of any one in- 
dictment.l^ If several defendants jointly indicted 
were convicted, an attorney's fee ought not to be 
taxed against each defendant convicted, if it does 
not appear that defendants severed in their de- 
fenses.i® The cost of arresting a defendant who 
pleads guilty,!® or who is acquitted,cannot be 
taxed against other defendants who are tried to¬ 
gether and convicted. 

If codefendants are committed for failure to pay 
the fine imposed, a separate charge for the issu-‘ 
ance of each commitment is permissible.!® 


9& Tex.—^McArthur v. State, 67 S. 

W 847, 41 TexCr. 686. 

16 C J. P 882 note 71. 

99. Ind—Burch v Dooley, 24 KB. 
110, 123 Ind 288. 

Pa—Commonwealth v Peiffer, 80 Pa 
101 

1. US— XF, S. V Schwartz, DC. 
Iowa, 249 P 766—^U, S v Brie- 
bach, DC Ark, 246 P, 204 

Alaska.—In re Costs on Violation of 
Alaska Fishery Laws, 6 Alaska 
180 

15 C JT p 382 note 73. 

2. Tex—Wade v. State, 90 SW. 603, 
48 Tex Cr. 612 

16 C.J.'p 832 note 74 

8. Kan.—State v. Granville, 26 Kan. 
168. 

^ Pa.—^Baldwin v. Commonwealth, 
26 Pa. 171—Commonwealth v. Lln- 
derman, 1 Woodw 870. 

Oo«ts InonzTOd on Informatioa. 

Where a second indictment is 
baaed on the same Information as 
the first, the costs incurred on that 
mformatlon may be taxed acrainst 
defendant.—Commonwealth v. Brady, 
5 Pa.Dlat. 46. 


5. Ala—^Bazell v. State, 8 So 22, 
89 Ala 14 

However, it has been held that, 
when an indictment Is found, on 
which defendant is recogrmzed to ap¬ 
pear from term to tem, and after¬ 
ward a nolle prosequi‘is entered, on 
a defect beinsr discovered in the bill, 
defendant will be hable to pay for 
the attendance of the witnesses dur¬ 
ing" the whole time, if a new bill Is 
found agajnst him for the same 
cause and he is convicted thereon — 
State V Hashan, 4 NC. 280. 
a Ala—Hill V State, 107 So. 789, 
21 Ala.App 310 

7. Wyo—^Kicholson v. State, 157 P. 
1018, 24 Wyo 847. 

a Wash—State v, Birch, 49 P 2d 
921, 18$ Wash. 670 
9. Mo.—State v. Krueger, 69 Mo 
App 31. 

Neb—»Speer v. State, 89 NW, 624, 64 
Neb 77. 

la Kan—State v, Granville, ,26 
Kan. 158—State v. O'Kane, 23 Khn. 
244. 

15 C J p 333 note 97. 

IBLsdeinoEiior costs properly taxed 
Where defendant charged with a 
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felony is convicted of a misdemean¬ 
or, it is proper to tax such costs 
against defendant as would have 
been legally assessed in the prosecu¬ 
tion and conviction of a misde¬ 
meanor—State V Montroy, 217 P 
611, 87 Idaho 684 

11. Iowa—^Hayes v Clinton County, 
92 NW. 860, 118 Iowa 669—State 
V Belle, 60 N.W. 626, 92 Iowa 25$. 

12. N.C.—State v Gwynn, 6l N.C. 
445. 

la. Pa—^Barry v. McPherson, 24 
PaDist. 118, 48 PaCo 61, 13 Just 
li R 270, 31 Lane L Rev 887, 62 
PittsbLegJ, 887. 28 York Leg. 
Rec 80. 

14. Ind.—^Sunday v. State, 6 Ind. 
898. 

16. Ala.—^Brown v State, 46 Ala 
148. 

Kan.—State v. Granville, 26 Kan 168L 
Va—Commonwealth v Hooper, 2 Va 
Cas 228, 4 Va 228. 

16. US—U. S. V. Murphy, DC Ala., 
69 F9d fS4. 

17. U S —S. V. Jemison, D.C.Ala.« 
14 F.2d 766. 

18. Pa —^Barry v. McPherson, *24 
FaDist. 118, 48 PaCo. 61, 18'Just 
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§ 455. -Against Prosecutor 

The prosecutor may be liable for solicitor's and wit¬ 
ness' feesf and for other Items of costs in accordance 
with statutory provisions. 

In some jurisdictions, if the prosecutor is made 
liable on acquittal, he will be liable for costs of 
both courts, where defendant is acquitted on appeal 
from a justice’s court.^^ He cannot, however, be 
taxed as prosecutor in the court of one county for 
the costs of a like prosecution in the court of an¬ 
other county.20 A solicitor’s fee is not chargeable 
against a prosecutor on acquittal, where by statute 
fees are given solicitors only on conviction .21 Com¬ 
pliance with the statutory provisions under which 
witness’ fees are taxable is a condition precedent to 
the right to tax such fees against the prosecutor.®^ 
It has been held that, where a criminal trial is ad¬ 
journed for some time, and the witnesses return 
to their homes and afterward present themselves 
when the case is tried, they are entitled to double 
mileage, taxable as costs in the case against pros¬ 
ecutor when he is liable for costs.®® 

§ 456, -Against County 

a. In general 

b. Costs made by defendant 


a. IxL (General 

The liability of a county for fees of ofllccrt and 
other items of cost is dependent on statute. 

The county cannot be taxed with fees or ex¬ 
penses of officers not provided for by statute,®^ and 
so, in the absence of statutory authoruation, a 
county is not liable for fees of an officer execut¬ 
ing process,®® or for items of necessary expense in¬ 
curred by the district attorney,®® such as fees for 
drawing plans and making photographs.®*^ A coun¬ 
ty has been held liable, in the absence of a statute 
expressly so providing, for board and lojiging of a 
jury provided in pursuance of an order of court.®® 
When so provided by statute, the county must pay 
the fees of certain officers properly taxed as costs 
against defendant if defendant fails to pay them.®® 
If the statute imposes certain conditions on the li¬ 
ability of the county for fees of witnesses in behalf 
of the state, no liability for the costs of these wit¬ 
nesses attaches, unless these conditions are complied 
with.®® A county liable for costs may be taxed with 
filing, judgment, and jury fees.®^ On a prosecution 
of two or more persons for an indictable offense, 
there will be allowed but one fee each to the district 
attorney, clerk, and sheriff, one jury fee, one jus¬ 
tice’s bill, one constable’s bill, and one fee for taxa- 


liR. 270, 81 Lane L Rev. 887, 62 
Pittsb Leg.X 387, 28 York Leg 
Rec. 80. 

19. Ark,—^Ex parte Pernn, 41 Ark 
494. 

30. NC.—State v. Horton. 89 ^T.C. 
681. 

81- N.C,—State v Lunn, 96 N C. 697, 
15 C.J p 838 note 6. 

38. N C.—State V. Jones, 28 S E. 247, 
117 N.C 768. 

15 C.J. P 883 note 6. 

33. Pa.—Commonwealtli v McQuis- 
ton, 18 PaDist. 619, 29 Pa,Co. 81. 

24 ^ Pa.—Commonwealth v. Buccien, 
26 A.' 246, 163 Pa. 670—Common¬ 
wealth V. Patton, 5 Del.Co 290. 
Veea of prosecuting attorney 

(1) Fees of the attorney prosecut¬ 
ing a criminal case are a part of the 
“costs" of the case, but they can¬ 
not be charged against the county 
unless the statute so provides.— If-to- 
uoke County v, Reed, 182 S.W. 663, 
122 Ark. 111. 

(2) If prosecution is settled with 
leave of court, the county Is not 
chargeable with the fee due the 
prosecuting attorney—^Berks County 
V. Pile, 18 Pa 498—^Ulrich v. Le¬ 
banon County, 1 Pa.Co 88—^18 CJ. p 
1330 note 29. 

Oosts subsegnent to sentence 

The county is not liable for costs 
to‘ the clerk of court subseauent to 
sentence, m the absence of a statute 


so providing.—Slpler v. Clarion Coun¬ 
ty, 8 PaDist. 253. 

Oominitnient of incorrigible bbUd 
When an incorrigible child is com¬ 
mitted to the house of refuge, the 
county is liable for the fees of the 
justice and constable, when so pro¬ 
vided by statute, but not for those of 
the district attorney or the clerk of 
court.—Commonwealth v. Patton, 6 
Del.Co. 290. 

85. Pa.—Commonwealth v. Buccieri, 
26 A. 245, 163 Pa. 670—^Huntingdon 
County V Commonwealth, 72 Pa 80 
—Dougherty v. Cumberland Coun¬ 
ty, 26 Pa.Super. 610—^In re Weav¬ 
er's Petition, 5 Pa Dist. & Go. 67. 

86. Pa,—Commonwealth v. Golden, 
21 Pa-Dist 646—Gelser v. North¬ 
ampton County, 20 Wkly.N.C. 269. 

97. Pa.—Commonwealth v. Golden, 
21 Pa.Dist 646. 

28- Mo.—Watson v. Moniteau Coun¬ 
ty, 63 Mo. 133. 

15 C J. p 834 note IL 

39. Ky.—Bell County v. Minton, 40 
SW.2d 879, 239 Ky. 840. 

18 C J. p 1829 note 21. 

Amoimt of fee 

Under a statute permitting the at¬ 
torney to recover from the county 
one half the regular fee if costs can¬ 
not be collected from defendant, he 
is not entitled to the full fee where 
defendant works out his costs In 
hard labor for the county,—Knox v. 
State, 9 Baxt, Tenn., 202. 
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Beoovery from defendant 

Under such a statute, where the 
arresting fee going to ofllcer was 
properly taxed and paid by county, it 
was held that the county is entitled 
to recover fee ft*om defendant.—^Bell 
County V. Minton, 40 S.W.2d 879, 239 
Ky. 840. 

SToUe pxosedui 

Under a statute providing that, 
where the fees in criminal cases for 
sheriff, clerk, etc., are not paid by 
defendant or prosecutor, they shall 
be paid by the county, the clerk is 
entitled to his fees from the county 
where a nolle prosequi has been en¬ 
tered, and where there is no Judg¬ 
ment for costs against defendant or 
prosecuting witness.—^Bedilion v. 
Cowley Coxmty, 27 Kan. 692, 

'Validity of statute 

Where the constitution provides 
that costs and expenses shall be paid 
by the county when defendant is in¬ 
solvent, a statute attempting to 
exempt the county from liability for 
the prosecuting attorney's fee in case 
of defendant's insolvency is void,— 
State v. McMillan, 46 So. 882, 65 Fla. 
264. 

30, N.Y.—Ex parte Mannmg; 1 Cal. 
69. 

Pa.—Commonwealth v. Homer. 84 Pa- 
440. 

16 C.J. p 384 note 16. 

31. Wash.—^King County v. City 'of 
SeatUe. 80 P.2d 838. 195 Wksb. 26t. 
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tion of costs.32 Where a person is convicted of div¬ 
ers offenses at the same session, the county is li¬ 
able for the costs on but one bill of indictment, 
unless the indictments are triable in different 

courts.34 

The county, under some statutes, may be charge¬ 
able for the costs of a transcript of the testimony in 
tlue proceedings but it has been held to be im¬ 
proper to charge the county with the costs of fur¬ 
nishing a transcript where it served no purpose oth¬ 
er than convenience to counsel,^® and the county 
should not be compelled to pay for a daily transcript 
which cannot be used as part of the reporter’s tran¬ 
script on appeal.®'^ 

b. Costs Made by Defendant 

Ordinarily, statutes fmposing payment of costs on a 
county do not render it liable for costs made by the 
defendant, but a county may be liable for such costs 
under statutes expressly or impliedly so providing. 

Ordinarily, statutes imposing payment of costs on 
a county do not render it liable for costs made by 
defendant These items of costs are not taxable 
against a county, under a statute designating the 
costs for which the county shall be liable as '‘costs 


of prosecution,”®® as “all costs”^® or as “costs.^^i 

Under statutory provisions of the several states 
It has variously been held that one against whom a 
judgment of conviction has been reversed is en¬ 
titled to his costs, to be paid by the county m which 
he was convicted that the county is liable for all 
fees allowed in felony cases where property of de¬ 
fendant cannot be found,and that a county is li¬ 
able for the maintenance, in its workhouse under a 
superintendent, of state prisoners held to hard labor 
on commutation of sentence.^^ 

Witness^ fees. The liability of a county for pay¬ 
ment of witness’ fees in defending a prosecution 
anses only by virtue of legislative enactment,^® and 
the conditions rendering it liable must be complied 
with.'^® In cases where the county is liable for de¬ 
fendant’s witnesses’ fees on acquittal of defendant, 
if he is convicted but obtains a new trial on appeal 
and IS acquitted, it has been held that the county is 
liable for the witnesses’ fees for defendant in both 
cases.^*^ The county is not liable for the expense of 
expert witnesses testifying for an indigent defend¬ 
ant where the statute does not provide therefor,^® 
or makes provision only when the prosecution in- 


aa. Pa —Commonwealth v. Rice, 3 
PaDist. 269—Commonwealth v. 

McArdle, 3 PaDist 258. ' 

33 . Pa—Commonwealth v Philadel¬ 
phia County, 2 Serg. & R, 290 

34. Pa.—Commonwealth v. Moore, 4 
Del Co. 617, 9 Lane L.Rev, 92 

Trial of separate bLdlctments m 
higher oonrt 

Indictments for receiving stolen 
goods being triable in the oyer and 
terminer, while indictments for lar¬ 
ceny are triable in the quarter ses¬ 
sions, the district attorney may try a 
single offender on both indictments m 
the higher court; and this, although 
his fees thereby are largely Increased, 
and, in such case, the clerk is en¬ 
titled to the fees provided by law for 
the court in which the record Is 
found —Commonwealth v. Moore, 4 
Del Co, Pa., 617, 9 LancL.Rev. 92. 

35. Cal.—^Fraser v. Payne, 46 P2d 

846, 3 CaL2d 680. ] 

Transorlpt farnlshed during trial 
While under statute reporter may 
not be compeUed to furnish instanter 
transcript of his notes but is en¬ 
titled to reasonable time after trial 
to do so, if reporter voluntarily com¬ 
plies with order of court requiring 
transcript to be furnished during 
trial, reporter's fees for such work 
may be made charge against coun¬ 
ty.—^Fraser v. Payne, supra. 

36. Where oonrt abused Its discre¬ 
tion in ordering a dajly transcript on 
impanelment of 3 ury, county was not 
chargeable with reporter's fees there¬ 
for.—^Fraser v. Payne, supra* 


37. Cal—^Fraser v Payne, supra. 

38. Pa—Commonwealth v Cain, 81 
PaDist & Co 887, 27 Del Co 266, 
61 York LegRec 196—Common¬ 
wealth V Anderson, 29 PaDist 
622 

16 C.J P 384 note 26. 

39. Pa—Huntingdon County v. Com¬ 
monwealth, 72 Pa 80—^Franklin 
County v Conrad, 36 Pa 317 

40. Pa—^Williams v. Northumber¬ 
land County, 20 A 406, 110 Pa 48 
—Commonwealth v. Curren, 2 
Chest Co 893. 

41. Colo.—^Fremont County v. Wil¬ 
son, 34 P 265, 8 ColoApp. 492. 

Kan—Shawnee County v. Whiting, 
4 Kan. 273. 

Wis —^Hutt V. Winnebago County, 19 
Wis. 116 

48. Mass —Walsh v. Commonwealth, 
112 NB 486, 224 Mass 89—Haynes 
V. Commonwealth, 107 Mass 194. 

43. Ark.—Jordan v. State, 143 S W 
131, 102 Ark 43. 

Colo —^Fremont County v. Wilson, 84 
P. 265, 8 ColoApp. 492, 602 

44. Tenn,—^Davidson v. Gibson 
County, 184 SW 29, 134 Tenn 626. 

45. Iowa —^WamstafC v. Louisa 
County, 41 NW. 196, 76 Iowa 686 

Neb—^Worthen v Johnson County, 
87 N.W. 909, 62 Neb. 764. 

Pa—Commonwealth v Buccien, 26 
A. 246, 168 Pa. 670 

QQ —parte Henderson, 29 SB. 6, 
61 SC 331, 40 LRA. 426. 

15 C.J. p 836 note 38. 
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Discretionary power of court 

A statute which provides that, 
when defendant shall be acquitted of 
a criminal charge, the fees of his 
witnesses in attendance shall be di¬ 
rected by the court to be paid by the 
county, IS not mandatory, and the 
action of the trial court in refus¬ 
ing* to allow such fees will not be 
reviewed on appeal, since another 
statute provides that the judge may 
in his discretion direct that wit¬ 
nesses or any of them shall receive 
no pay —State v Hicks, 32 S H. 967, 
124 N.C 829—State v Ray, 29 SB. 
948, 122 NC 1096 
Xu habeas corpus proceedings 

There is no authority m Pennsyl¬ 
vania for the imposition on the coun¬ 
ty of fees of witnesses subpeenaed 
by a relator in habeas corpus pro¬ 
ceedings, although It seems that had 
the witnesses been subpoenaed by the 
district attorney, the court could, in 
Its discretion, determine whether the 
county or prosecutor should pay the 
costs,—Commonwealth v Cam, 31 
Pa Dist & Co 337, 27 DeLCo 265, 61 
York LegRec. 195. 

46. Iowa.—^Warnstalf v. Louisa 

County, 41 NW 196, 76 Iowa 686. 

Neb.—Worthen v. Johnson County. 

87 N.W 909, 62 Neb 754 
15 C J P 335 note 34 

47. N C —State v. Horne, 26 S.B 36, 
119 NC. 863. 

48 . Pa—Commonwealth v Briscoe, 
18 Pa^Dlst. & Co. 616, 28 Del.Co. 
267. 



20 C.J.S. 


COSTS 


§ 457 


troduces expert witnesses, and none are sworn by 
the prosecution.^® 

On change of venue. Where the county in which 
the trial is had pays the costs, it can recover from 
the county from which the change was taken all 
items which the law requires a county to pay;®® 
but the liability is limited to such items.® ^ Recov¬ 
ery cannot be had from the county from which the 
change was taken for any other items.®^ Neither 
can one county recover from another fees paid after 
they are barred by the statute of limitations.®® 

Unless specifically allowed by statute, fees of at¬ 
torneys are not taxable;®^ but in jurisdictions 
where fees of attorneys appointed by court to de¬ 
fend a poor person are taxable against a county, the 
fees of an attorney appointed by the court of the 
county to which a cause is removed are taxable 
against the county from which the change of venue 
is taken.®® Under some statutes, the fees of an at¬ 
torney employed to assist the prosecuting attorney 
in the action are part of the costs which are to be 
paid by the county from which the cause is Re¬ 
moved.®® The expense of guarding the j*ail in the 
county to which the cause is removed is taxable,®'^ 
as is the expense of boarding the prisoner®® and the 
expense of boarding the j’urors and fees of the 
bailiff who takes charge of them®® With certain 


limitations under some statutes,®® fees of jurors are 
also taxable in some jurisdictions,®^ but in others 
they are not taxable ®® Fees of the sheriff of the 
county to which the action has been removed are 
allowed in some jurisdictions,®® but are not allow¬ 
able m others.®^ The per diem and mileage of wit¬ 
nesses has been held allowable ®® On the other 
hand, it has been held that the expense of hiring 
a building for court and jury rooms,®® or the ex¬ 
penses incurred in securing a jury to try the case,®^ 
are not recoverable as costs. Neither is it permis¬ 
sible to include in the clerk’s fees a charge of 
judgment-roll,’’ as a judgment roll exists only in 
civil cases.®® 

§ 457* -Against State 

a. In general 

b. Costs made by defendant 
a. In General 

The state is liable for fees of witnesses, fees of of¬ 
ficers, and other items of cost In accordance with stat¬ 
utory provisions. 

In cases where the state is liable for costs it may 
be liable for the fees of its own witnesses, but 
Its liability will be limited in accordance to statu¬ 
tory provisions.®® If so provided by statute, the 


49- N.Y—^People v. Jimerson, 260 
NT.S. 476, 140 Misc 66 

50. Md.—^Howard County v Preder^ 
ick County, 30 Md 432 

Mont —State v. Lewis & Clark Coun¬ 
ty, 86 P. 419, 84 Mont. 351. 

51. Mxch—^Kent County v Mecosta 
County, 85 NW 789, 126 Mich 299. 

62. Mich—^Kent County v Mecosta 
County, supra 

Mont—State v Lewis, etc, County. 
86 P 419, 34 Mont. 361. 

63. Kan —^Davis County v. Riley 
County, 9 Kan. 636. 

64. Iowa.—^Bevington v. Woodbury 
County, 78 NW 222, 107 Iowa 
424. 

Mont—State v Lewis, etc. County, 
86 P 419, 84 Mont 851. 

15 C J. p 387 note 78. 

56. Ind—State v. Miller, 7 N.E 768, 
107 Ind 39—^Montgromery County 
V. Courtney, 4 N.B 869, 106 Ind* 
81L 

X^ev.—Washoe County v. Humboldt 
County, 14 Nev. 123. 

Be. Wyo—Board of Corners of Nar 
trona County v Board of Com'rs of 
Fremont County, 276 P. 102, 40 
Wyo 144 

67. Ind.—^Hart v. Vigro County, 1 
Ind. 809. 

N.C—^Macon County v. Jackson 
County, 76 N.C. 240—State v. An¬ 
son County, 83 N C. 186. 


68. Mont—State v Lewis & Clark 
County, 86 P. 419, 34 Mont. 851 

59. Md—^Allegany County v How¬ 
ard County, 67 Md 393. 

60. Where nolle prosequi is snlered, 
a charge for fees of jurors for one 
day IS not taxable where the nolle 
prosequi is entered on the first day 
of the term—Green Lake County v. 
Waupaca County, 89 N.W. 549, 113 
Wis. 426. 

in Nebraska 

<1) Under Cobbey StAjanotl903 § 
466, the county from which a change 
of venue m a criminal case is taken 
is liable to the county in which the 
trial IS had only for the fees of such 
jurors of the regular paJael as sat on 
the trial of that case, and such ad¬ 
ditional jurors as were required to 
be in attendance on account of the 
trial.—^Dawes County v Sioux Coun¬ 
ty, 110 NW, 378, 77 Neb. 567. 

(2) For rule under earlier statute 
—Stanton County v. Madison County, 
4 N.W. 1066, 10 Neb 304. 

Gl. Iowa.—Jones County v. Lynn 
County. 68 Iowa 68. 

Kan.—Shawnee County v. Wabaunsee 
County, 4 Kan. 812. 

Nev—Washoe County v. Humboldt 
* County, 14 Nev. 128. 

68. AtIe.—^I ndependence County v. 
Dunkin, 40 Ark. 329 
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Mmn—Hennepin County v. Wright 
County, 87 NW. 846, 84 Minn. 267. 
15 C.J p 337 note 85. 

63. Cal.—^Needham v. Thresher, 49 
Cal. 392. 

Nev.—^Washoe County v. Humboldt 
County, 14 Nev. 123. 

15 C J p 337 note 86. 

64. Ohio—Guernsey County Com'rs 
v. Thurlow, 11 Ohio Cir.Ct.,N S., 
223. 

15 CJ. p 837 note 87. 

65. Iowa—Jones County v Linn 
County, 26 NW 930, 68 Iowa 63. 

Mont.—State v Lewis & Clark Coun¬ 
ty, 86 P. 419, 34 Mont 361. 

16 C J. p 837 note 88. 

66 . Neb—Stanton County v. Madi¬ 
son County. 4 NW. 1065, 10 Neb. 
304. 

67. Ohio —Gallia County v. Meigs 
County, 14 Ohio Cir.Ct 26, 7 Ohio 
Cir Dec. 351 

ea Wis.—Green Lake County v. 
Waupaca County, 89 N.W 649, 113 
Wis. 426. 

69. Mo.—State v. Oliver, 22 S.W. 

637, 116 Mo. 188. 

UnxLaoessaxy witnesses 

Under a statute providing that in 
no case shall the costs of more than 
three witnesses to establish any one 
faot be taxed, but the costs of wit¬ 
nesses unnecessarily summoned and 
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sheriffs fee for taking a bail bond is taxable to the 
state and under some statutes the costs taxable 
against the state may include the expense of board¬ 
ing a jury,*^! expenses incurred by the sheriffs office 
m bringing defendant who had absconded to another 
state back for trial,72 and the expense of confining 
the convicted defendant in jail 73 The right of a 
district or prosecuting attorney to a fee from the 
state depends, of course, on statutory provision.74 

b. Costs Made by Defendant 

A stat« IS not liable for costs made by the defend¬ 
ant unless such costs are expressly or impliedly provid¬ 
ed for by statute. 

No costs made by defendant are allowable agamst 
the state in cases where it is liable for costs, unless 
there is some statutory or constitutional provision 
imposing on it the payment of costs made by de¬ 
fendant, or of particular items so made.76 A stat¬ 
ute making the state liable under certain circum¬ 
stances for costs ''accrued on behalf of the state’* 
does not render the state liable for costs made by 
defendant ;76 a statute or constitutional provision 
making the state liable for “costs” has been held 
to render it liable for defendant’s costs,77 but there 
is other authority to the contrary.78 a statute pro¬ 
viding for the payment of costs by the state on ac¬ 
quittal refers only to costs that have accrued at 
the trial and have not already been adjudged 
against either party, and a continuance fee paid by 
defendant cannot be recovered on acquittal.79 The 
maintenance of a person while in jail is taxable 
against the state if there is statutory authority 
therefor. 8 <> 

Witness fees and expenses. The state is not li¬ 
able for the costs of defendant’s witnesses, 8 i un- 

not examined shall In the discretion 
of the court he taxed agramst the 
party summoning them, the allow¬ 
ance of fees of three witnesses to 
the same fact is within the discre¬ 
tion of the court, and mandamus 
will not lie to compel it to allow 
additional fees.—^State v. Oliver, 22 
SW. 687. 116 Mo. 

Hill, 72 Mo 612 

70. Tenn.—^Parkinson v. 

Lea 132. 

71- Tenn.^—State v, Nolan, 8 Lea 

668 . 

78. Tenn.—State v. McHwen, 224 S 

W 167. 

73^ Tenn.—Woolen v. State, 166 S.W. 

594, 129 Tenn. 455 

74. Prosecuting attorney of special 
court Is 'not entitled to the salary or 
fees allowed regular prosecuting at¬ 
torneys out of the state treasury, 


less there is some statutory or constitutional provi¬ 
sion imposing such liability.82 A constitutional pro¬ 
vision imposing liability on the state for “costs” has 
been held to include the fees and expenses of de¬ 
fendant’s witnesses.83 The court is justified in re¬ 
fusing to order a witness for defendant subpoenaed 
at the expense of the state, where the facts do not 
show that defendant is impecunious and the wit¬ 
ness is material to his defense, imder a statute 
which limits authorization for the order to such 
circumstances.84 

§ 458. — Against MunicipaKty 

The amount and items taxable or recoverable 
against a municipality in proceedings for viola¬ 
tion of municipal ordinances are considered in the 
C.J.S. title Municipal Corporations § 383, also 43 C. 
J. p 489 notes 33-^. 

§ 459. Pa3rment 

A statute which provides for the taxation of a cer¬ 
tain fee when the defendant pleads not guilty does not 
authorize the clerk to demand immediate payment. 

A Statute which provides that there shall be 
charged and taxed a certain fee in the costs of a 
case wherein defendant enters a plea of not guilty 
does not authorize the clerk to demand immediate 
payment on the entry of the plea.*® 

§ 460. Remission 

The trial court has no jurisdiction to remit costs 
after final sentence and award of costs against a de¬ 
fendant, and the chief executive of the state has no 
power to remit costs which have accrued and which 
belong to private Individuals or to court officers. 

After final sentence has been imposed and the 
costs awarded against defendant, the trial court has 

81. Ind.—^Israel v. State, 8 Ind 467. 
Mass—re Atty-Qen, 104 Mass 
687. 

Ohio.—State v. Gullbert, 88 N.SI. 80, 
77 Ohio St 333. 

Tenn—State v. Barton, 3 Humphr. 
18. 

16 C.J p 838 note 2. 

88 . Wash—State v. Gnmes, 85 P. 
861, 7 Wash. 445. 

PxovlBion for compulsory process 
A constitutional provision that de¬ 
fendant shall have the right to com¬ 
pulsory process to secure attendance 
of witnesses haa been held to make 
the state sub:iect to taxation for 
costs of defendant's witnesses.— 
State V. Grimes, supra. 

83. Fla—Buckman v. Alexander, S 
So. 817, 24 Fla. 46. 

84. Utah—State v. Cox, 277 P. 972. 
74 Utah 149. 

85. US—U. S. V. Klem, DkC.R.L, 
7 r.2d 255. 


188—State v. 
State, 16 


when the statute provides that he 
shall be paid by the county. 

Ind.—Cropsey v. Henderson, 68 Ind. 
268. 

N.C —Moore v. Roberts, 87 N.C. 11. 

75. HL—Carpenter v. People, 8 Ill 
147. 

Mo.—State V Brigham, 68 Mo 268. 
Tenn—Prince v State, 7 Humphr. 
187—State v.' Barton, 8 Humphr 
13. 

76. Tenn.—^Avery v. State, 7 Baxt 
328—Tucker v. State, 2 Head 665 

77. Fla-^Buckmaji v. Alexander, 8 
So. 817, 24 Fla, 46. 

78. Tenn.—^Prince v. State, 7 
Humphr. 137. 

79. Mo.—State v. Brigham, 63 Mo. 
258. 

8a Tenn.—^Davidson v. Gibson 
county, 184 ^.W 29', 184 Tenn. 526. 
15 aJ p 388 note 1 
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no jurisdiction to remit the costs.*® The chief ex¬ 
ecutive of the state has no power to remit costs 
which have accrued and which belong to private in¬ 
dividuals or to court officers.**^ 

The effect of a pardon as remitting costs is con¬ 
sidered in the CJ.S. title Pardons § 11, also IS CJ. 
p 346 note 52 et seq, and 46 CJ. p 1195 notes 5-7. 
Remission of costs as included in remission of for¬ 
feiture of bail is considered in the title Bail § 
91a. 

§ 461. Remedies for Collection against De¬ 
fendant 

a. In general 

b. By requiring labor 

a. In Gteueral 

A Judgment for costs may be enforced In the same 
manner as a judgment in a civil action. Funds In pos¬ 
session of the arresting officer which belong to the de¬ 
fendant may be applied to the payment of a Judgment 
of costs against him. 

A judgment for costs against defendant may be 
enforced in the same manner as a judgment in a 
cml action, when there is statutory authority there¬ 
for;** and it has been said that there is no reason 
why it should not be so enforced independently of 
any special statutory authorization** Where an 
officer’s fee is properly taxed and included in the 
judgment, it is collectable as part of the judg¬ 
ment** 

Seizure of funds in hands of arresting officer. 
It has been held that, where defendant is convicted 
of a cnminal offense, cash funds belonging to him 
in the hands of the arresting officer may be ap- 
' plied to the pa 3 anent of a judgment for costs ren¬ 
dered against him.*^ 


h. By Beqtiiriiig Labor 

The court may impose hard labor on a defendant aa 
payment for costs when authorized by statute, but not 
otherwise. The sentence imposing labor must comply 
with the statutory requirements. 

In the absence of statutory authorization, de¬ 
fendant cannot be made to -work out costs at hard 
labor;** but the illegality of the sentence in this 
regard does not avoid the entire sentence, and that 
part of the sentence which inflicts punishment for 
the crime for which accused was convicted remains 
intact.** When so provided by statute, the court 
may impose hard labor on defendant in default for 
payment of costs,*^ but it is only in the cases desig¬ 
nated by statute that the court may do so,** and 
even in cases to which the statutes apply it is usual¬ 
ly considered that defendant can be made to work 
out only the costs of prosecution and not the costs 
made by himself.** He cannot be required to work 
out the costs of maintenance in the county jail 
during the time between sentence and transfer to 
the workhouse *'^ Notwithstanding a statute of this 
character a convict pardoned during the time of 
imprisonment cannot be held in confinement to 
compel payment of costs.** Where defendant has 
performed hard labor for the term of his sentence 
for crime and for a sufficient number of days to pay 
his costs at the legal rate, he is entitled to his dis¬ 
charge, and further imprisonment is illegal;** and 
after the convict has paid his costs in cash he can¬ 
not, in accordance with statutory provisions, be 
compelled to work them out as provided in the sen¬ 
tence.^ Defendant may be required to work out 
the costs in default of payment, although the stat¬ 
ute so providing was enacted after the offense was 
committed.* 

Where a statute provides that the court must de¬ 
termine the time necessary to work out the costs, 
a judgment or sentence not in compliance with this 


86 . Ill.—^People ex reL Wmeland v.' 
Calhoon, 4 N.S3 2d 898. 287 Ill. 
App. 278. 

87. Ark.—^Mclnturf v. State, 299 S 
W. 888. 176 Ark 888 

sa Or.—WhiUey v. Murphy. 6 Or. 
828, 20 AmR 741. 

Pa^^^aker v Slobigr. 6 Pa.Co 882 
—^McNamara v.* Barley, 2 Pa.Co 
491. 

89. Nev—State v. Second Judicial 
Dist Ct. IS Nev. 76. 

90. Ky.—Bell County v Minton, 40 
S.W 24 879. 239 Ky. 840 

91. Ga—^Morcran v. Collier, 18 Ga. 
498. 

Pa.—Commonwealth v. Angelo, 80 
Pa.Dist & Co. 27. 

15 CJ. p 845 note 25. 


92. N.C.—State v. Morgan, 53 SB. 
142, 141 N.C. 726. 

Tenn—State ex rel. Hobbs v. Mur¬ 
rell, 92 S.W.2d 628, 170 Tenn, 162, 
15 C.J p 844 note 7. 

93. La.—State v. Brannon, 84 La. 
Ann. 942. 

94. Ala.—^Allen v State, 187 So. 648, 
28 Ala-App. 474—^Bryant v. State, 
184 So 288, 28 Ala App. 868— 
Nix V. State. 166 So. 716, 27 Ala. 
App. 94, certiorari denied 166 So- 
719, 232 Ala. 63. 

15 C J. p 344 note 10 

95. Na—State v. Morgan, 63 SB 
142, 141 N.a 726. 

96: Ala.—^Blankenship v. State, 17 
So 99« 105 Ala. 128. 
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Gr8u —AlexcLnder v. Walton, 107 SB. 
862, 151 Ga 645. 

16 C.J.'p 344 note 12: 

97. Tenn—Knox County v. Fox, 65 
SW. 404, 107 Tenn. 724. 

9a Miss.—^Ex parte Gregory, 66 
Miss 164. 

99. Kan.-^Dutton v. Board of Com’rs 
of Ford County, 16 P.2d 949. 136 
Kan. 567. 

15 C J. p 345 note 24. 

1 . Ala.—State v. Jordan, 122 So 
188, 28 Ala.App. 129, followed jn 
State V. Boyette, 122 So. 926, 23 
Ala.App. 677, and State ^ Sim¬ 
mons, 123 So. 927, 28 Ala.App. 
678. 

2. 'Va.r-.-Orahain v Coininoiiw«.ltli, i 
124 SB. 429, 140 Va. 462. 
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requirement is invalid ,3 but an error in this re¬ 
spect does not disturb the judgment of conviction,^ 
and the trial court may correct its judgment by stat¬ 
ing the proper number of days of hard labor to 
which defendant is sentenced for payment of costs.® 
In fixing the amount of hard labor to be perform¬ 
ed in payment of costs the judgment of the court 
cannot exceed the maximum fixed by statutes,® but 
an error of this character may be corrected in the 
reviewing court.^ Where a statute expressly desig¬ 
nates the amount which shall be allowed defendant 
for his labor in working out the costs of his con¬ 
viction, a judgment and sentence for costs allowing 
a sum less than that prescribed by statute is er¬ 
roneous,® but the sentence may be corrected on ap¬ 
peal, and, as thus corrected, affirmed 3 

Entry of nolle prosequi. Where there is an en¬ 
try of nolle prosequi, accused cannot be required to 
work out his costs,even though he has consented 
to pay them^i or has consented to work them out.^3 

§ 462. - Action 

Payment of costs may be enforced by a separate civil 
proceeding. 

Payment of costs may be enforced by a separate 
civil proceeding,13 and like other civil proceedings, 
ail action may be barred by the statute of limita¬ 
tions 14 When so provided by statute, an action in 


equity will lie to discover and subject defendant’s 
property to the payment of the costs after an ex¬ 
ecution issued against his property has been return¬ 
ed no property found.i® 

§ 463. - Execution 

Payment of costs adjudged against a defendant may 
be enforced by an execution against his property, pro¬ 
vided a Judgment in proper form has been rendered and 
the costs have been taxed 

It IS very generally held that the payment of costs 
adjudged against defendant may be enforced by a 
levy of fieri facias or an execution against his prop¬ 
erty.!® There can be no valid execution for costs 
unless a judgment has been rendered for costs,i'^ 
and obviously no execution should issue before the 
costs are taxed, i® Accordmg to some decisions, to 
authorize the issuance of an execution for costs the 
judgment must show the amount,!® but where costs 
are not required to be itemized or the total amount 
stated in the judgment, an execution thereon is suf¬ 
ficient if the writ of execution specifies the items 
of costs and the amount,^® and when so provided by 
statute an itemized bill of costs must be annexed to 
the execution.2i The execution must issue from the 
court in which the proceeding is had and judgment 
rendered 32 An execution for costs cannot issue 
while an appeal with stay of proceedings is pend- 
mg,23 and so a failure to issue an execution at the 


3. Ala,—Broadhead v State, 139 So 
115, 24 Ala,App. 676—^Bames v. 
State, 138 So 746, 24 AlaApp 

238—Tollisob V State, 128 So 464, 
23 AlaApp. 528—Chappell v State, 
100 So. 76, 19 AlaApp 648—^Black- 
stone V State, 99 So. 323, 19 Ala. 
App. 682, certiorajpi denied Ex 
I>arte Blackstone, 99 So 923, 211 
Ala. 699 

16 C.J. p 344 note 15. 

StatemeoLt of mflJrttnnm time 
If the statute provides that a sen¬ 
tence to hard labor for payment of 
costs shall not exceed a desismated 
time, the judgment should so specify, 
but a defect in this particular, when 
the record shows no other error, 
may be corrected by the reviewing 
court without reversal,—^Vaughan v 
State, 3 So. 530, 83 Ala 66. 

StatemeoLt of aomoimt « 

(1) Where the judgment sentences 
defendant to hard labor in default 
of payment of costs, it should speci¬ 
fy the amount of the costs—Walton 
v. State, 62 Ala. 197. 

(2) However, failure to do so is 
not reversible error.—Tolbert v 
State. 6 So. 284, 87 Alsu 27. 

Statute held oosnpUed with 
Ala—Hill V. State, 147 So. 448, 25 
AlsuApp. 400. 


4- Ala—^Barnes v State, 133 So. 

746, 24 Ala App. 238 
5. Ala—^Mansfield v State, 63 So 
11, 8 AlaApp 344. 
e. Ala—Bush V State, 131 So. 637, 
24 Ala App 142—Anderson v. State, 
93 So 68, 18 AlaApp 429. 

15 C J p 345 note 19 
7. Ala—^Weaver v. State, 55 So 
966, 1 AlaApp 48. 

& Ala—^Dowling v. Troy, 66 So 
116, 173 Ala. 468—Glasscock v. 
State, 48 So 700, 159 Ala 90. 

15 C J. p 345 note 21. 

9. Ala—Clark v State, 56 So 813, 
2 AlaApp 196. 

10. Tenn —State ex rel Hobbs v 
Murrell, 93 S W.2d 628, 170 Tenn. 
152. 

11. Tenn—State v. Watts, 33 S.W. 
2d 72, 161 Tenn 367 

IS. Tenn.—State ex rel. Hobbs v. 
Murrell, 93 SW2d 628, 170 Tenn 
162 

13. Ala—^Blankenship v. State, 17 
So 99, 105 Ala 128 
Va—Commonwealth v. McCue, 63 S 
E. 1066, 109 Ta 302. 

15 C J p 342 note 90 
Death of defesLdaaLt before payment 
Where one convicted of murder 
was executed before costs incurred 
by commonwealth in his prosecution 
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were paid, commonwealth may, at 
any time before his estate has been 
finally administered, assert the claim 
for costs, and ask that provision for 
its payment be made —Common¬ 
wealth V. McCue, supra 
14. Pa—^Zeldler v Luzerne County, 
1 Kulp 448—^Lancaster County v 
Brinthall, 29 Pa. 38—Walton v. 
Lerch, 2 North Co 388 

16. Ky—^Bell County v Minton, 40 
S W.2d 379, 239 Ky 840 

16. Ga—^Land v. Jolley, 166 SB. 
217, 176 Ga. 788. 

Ky—^Frazier v. Toliver, 263 S,W. 713, 
204 Ky 79 

15 C.J p 342 note 89. 

17. Ala.—^Hendon v Belvichio, 84 
So 830, 137 Ala. 594. 

18. Pa—^Barger V Washington Coim- 
ty, 12 Pa 261. 

19. Fla—^Lindsey v. Dykes, 175 So. 
792, 129 Fla. 66. 

15 C J p 342 note 92. 

sa Mo—McKnight v. Spam, 18 Mo. 
584. 

21. Miss—^Riley v. State, 168 So 
475, 175 Miss. 831 

22. Va —Anglea v Commonwealth, 
10 Gratt. 696,^ 51 Va. 696 

23. Mo —State v. McO'Blenls, 21 
Mo. 272. 
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end of the term at which the conviction was had as 
required by statute does not bar the right where 
the delay is caused by acts of defendant by procur¬ 
ing a supersedeas and petitioning for certiorari.24 

§ 464. - Imprisonment 

The defendant may be imprisoned for costs properly 
taxed when so provided by statute, but not otherwise. 

It is very generally held that defendant cannot be 
imprisoned for costs in the absence of statutory au¬ 
thority therefor.26 Defendant may be imprisoned 
for the nonpa 3 TOent of costs when so provided by 
statute,2 6 but such a statute is highly penal in its 
nature and should be strictly construed,and the 
intent of the legislature must clearly appear.28 xhe 
costs for which defendant may be imprisoned must 


be such as may legally be taxed and it is held 
that the statutes do not contemplate that defendant 
shall be held for costs incurred by himself m his 
defense.®^ Where the statute provides for impris¬ 
onment for unpaid costs if a fine for the offense 
has been imposed, the court cannot commit defend¬ 
ant for costs where a fine has not been imposed,31 
and where the statute authorizes imprisonment for 
costs if defendant has no property out of which the 
costs can be made, it is a condition precedent to im¬ 
prisonment that an execution shall be issued and re¬ 
turned unsatisfied.32 After one has been convict¬ 
ed and sentenced, and has complied with the sen¬ 
tence, he cannot be rearrested to compel pa 3 mient of 
a bill of costs filed subsequent to his discharge.®® 
Although defendant has served time for costs when 
such imprisonment was contrary to statute, he can- 


24. Ill—^People V. Pierson, 263 Ill. 
App. 114. 

25. Iowa —State v. Van Klaveren, 
226 NW 81. 208 Iowa 867--Van 
Buren County v. Bradford, 210 N. 
W 443, 202 Iowa 446—State v. 
Gillman, 210 NW. 486, 202 Iowa 
428 

Ija.—State v. Shelter, 116 So 826, 
166 La 128 

Mo—^Ex parte Chambers, 290 SW. 

108. 221 Mo App 64. 

Okl—^Bx parte Plippo, 67 P.2d 976, 
61 Okl.Cr. 302 

Tex —^Ex parte Neeley, 42 S W 2d 
445, 118 Tex Cr 171—Ex parte 

Byrd, 13 SW2d 866, 112 Tex.Cr. 
19—^Ex parte Hill, 16 S W 2d 14, 
111 TexCr. 426—^Ex parte Smith, 
8 SW.2d 139, 110 TexCr 336. 

15 C J p 343 note 98. 

Bight of defendaiLt to Impiisonmesit 
Defendant is not entitled to im¬ 
prisonment in lieu of payment of 
costs where such is not provided for 
by statute. Thus, It has been held 
that a statute providing defendant 
could credit on execution for fines 
and costs due commonwealth, on ap¬ 
peal from judgment, where super¬ 
sedeas bond was executed, amount 
equal to twq dollars per day for 
imprisonment imposed by judgment, 
does not authorize defendant not tak¬ 
ing appeal to serve out costs at two 
dollars per day—^Tubbs v. Common¬ 
wealth. 68 S.W.2d 236, 248 Ky. 24 

Statute authoxisliLg ImparlsoaineiLt for 
fliLe 

The power conferred by statute to 
punish by fine and imprisonment un¬ 
til such fine is paid does not include 
the power to add to such fine the 
costs of the prosecution to be satis¬ 
fied by imprisonment as part of the 
fine,—^Ex p. Bowes, 127 P. 20, 8 Okl. 
Cr 201—^Austin v State, 117 P. 1098, 
6 Okl.Cr 177—16 C.J. p 348 note 97. 

20 C.J.S.-45 


Costs on giving pea ce bond 

(1) Defendant, required to give 
peace bond, could not be imprison¬ 
ed for nonpayment of costs, where 
the statute providing for judgment 
for costs after affirmance of convic¬ 
tion requiring bond to keep peace 
does not authorize imprisonment for 
nonpayment —^Ex parte Chambers, 
290 SW. 103, 221 Mo App. 64. 

(2) A statute providing defendant 
shall be liable for costs in proceed¬ 
ings to require giving peace bond 
as in other cases of conviction does 
not authorize imprisonment for non¬ 
payment.—^Bx parte Chambers, supra. 

26. Idaho.—State v. Montroy, 217 P. 
611, 37 Idaho 684. 

Iowa—State v McCoy, 194 NW. 266, 
196 Iowa 278—State v. Ludden, 194 
NW. 49, 196 Iowa 276—State v. 
Gentle, 192 NW. 266. 

Pa —Commonwealth v Stroup, 13 
PaDist 289, 29 PaCo. 466, 6 

Dauph. 227. 

Tex—Joseph v. Travis County, Com. 
App, 16 SW2d 283, affirming, Civ 
App, 8 S.W.2d 741—^Ex parte Shaf¬ 
fer, 92 S.W.2d 260, 130 TexCr 81 
—^Ex parte Polly, 16 S.W.2d 16, 111 
TexCr. 431, followed in Rowley 
V State, 16 SW.2d 1118, 112 Tex 
Cr. 163 

16 C J P 343 note 99 

Failure to pay cost bond 
When statutory cost bond is not 
paid within prescribed time, the 
sheriff in accordance with the stat¬ 
ute must cause the convicted person 
to begin service of sentence without 
further procedure.—^Laney v. State, 
130 So. 716, 100 Pla 1141. 

OouvictioiL of misdeaiMMior nuder 
felony Indictnueat 

When so provided by statute, the 
same rules as to satisfaction of costs 
by imprisonment apply where de¬ 
fendant IS indicted for felony and 
convicted of misdemeanor as when 
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he is indicted and convicted of felony 
and fine alone imposed —^Ex parte 
Neeley, 42 SW2d 445, 118 TexCr. 
171. 

27. Ga.—^Alexander v. Walton, 107 
SE. 862, 151 Ga. 646. 
ZULprlsonment alter suspended sen^ 
tence 

Defendant cannot be imprisoned on 
a sentence previously suspended dur¬ 
ing good behavior on the ground of 
his failure to pay costs —State v. 
Smith, 146 SE 73. 196 N.C. 438. 

28L Mo —^Ex parte Chambers, 290 
S.W 103, 221 Mo App. 64. 

29. Tenn.—Johnson v. State, 2 S. 
W 802, 86 Tenn 325 

Tex—^Bx parte Thruston, 13 SW.2d 
372, 111 Tex.Cr. 344—^Bx parte 

Owens, 13 S.W.2d 371, 111 Tex.Cr. 
203. 

15 C J. p 844 note 1 

30. Ga.—^Alexander v. Walton, 107 
SE 862, 161 Ga. 645. 

15 C.J. p 844 note 2. 

Defendant’s witnesses called at pub¬ 
lic expense 

One convicted of a criminal of¬ 
fense cannot be imprisoned for the 
nonpayment of fees and mileage of 
witnesses, whose testimony was nec¬ 
essary to establish his defense, when 
such witnesses were required to be 
called and produced for such defend¬ 
ant at public expense, pursuant to a 
statute —State v. Montroy, 217 P. 
611, 37 Idaho 684. 

31. Pla.—^Howell v. State, 187 So. 
163 

Kan.—State v, Penske, 61 P.2d 1868, 
144 Kan. 560. 

16 C.J. p 343 note 99 [c]. 

32. Colo —Deitz v. Central City, 1 
Colo. 328. 

33. Pa.—Commonwealth v. Love!, 5 
Pa.Co 19. 

16 aj. p 344 note 8. 
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not, on a subsequent conviction, be credited for the 
time served.®^ 

Commitment until costs are satisfied is no part of 
the punishment but is the mode of enforcing pay- 
ment.35 So, a statute which specifies a maximum 
period of imprisonment as punishment for an of¬ 
fense does not apply to imprisonment for costs,3® 
but where the jurisdiction of a justice of the peace 
or other judicial officer is limited to cases where 
the imprisonment does not exceed a specified period 
of time, a sentence for imprisonment for costs in 
addition to imprisonment for that time is invalid 

The validity of the statutes as affected by consti¬ 
tutional prohibitions against imprisonment for debt 
is considered in the title Constitutional Law § 204 b. 

Litigation taxes. Litigation taxes which are by 
statute to be included in the bill of costs have been 
held not to be such costs as may subject defendant 
to imprisonment in default of payment.®® If de¬ 
fendant IS illegally imprisoned for the nonpayment 
of such a tax the proper remedy is by habeas cor¬ 
pus.®® 

Provision in judgment for imprisonment. Fail¬ 
ure of the court to provide for imprisonment for 
costs in the judgment does not release defendant 
therefrom if costs are unpaid,^® but it is the better 
practice for the court to do so.^^ When so provid¬ 
ed by statute, the judgment must specify the ex¬ 
tent of the imprisonment,but a defect in this 
respect does not require reversal and it may be cor¬ 
rected in the lower court ^® 

34i Okl—parte Reniff, Cr., 88 P. 

2d 382 

86 . Okl.—^Hiarry v. 

340, 69 Okl Cr, 302—Ex parte Wag¬ 
ner, 50 P.2d J.136, 68 OkLCr 161— 

Ex parte Autry, Cr, 50 P 2d 239 
sa Idaho.—State v Montroy, 217 P. 

611, 37 Idaho 684. 

37- Minn—State v Maher, 204 N.W. 

955, 164 Minn. 289. 

88. Tenn —^McKee v. 

W. 233. 142 Tenn. 173 
15 C J. p 332 note 86 

39. Tenn—^McKee v State, supra. 

40 . Okl—^Ex parte Wagner, 60 P.2d 
1136, 68 OklCr 161—^Bx parte Gil¬ 
more, 36 P 2d 304, 66 Okl.Cr. 201— 

Ex parte Meyers, 24 P 2d 1011, 55 
OklCr. 76—^EJx parte Alvarado, 16 
P2d 147, 64 OklCr 127—^Bx parte 
Lyles, 8 P.2d 912, 52 OklCr. 167. 

41. Okl.—^Bx parte Lyles, supra. 

48, Iowa—State v. Ludden, 194 N. 

W, 49. 196 Iowa 276—State v. Wil¬ 
liams, 191 NW. 790. 196 Iowa 374 

43. Iowa.—State ▼. Dill, 196 N.W. 


Place of imprisonment. Imprisonment in the 
state penitentiary cannot be required where the 
place of imprisonment is not specified by statute.^4 

Time of imprisonment; discharge. Defendant 
may not be imprisoned for a period of time longer 
than that prescribed by statute.^® To authorize a 
discharge there must be a strict compliance with the 
statutes prescnbmg the methods by which it may 
be obtained.^® On payment of the accrued costs 
defendant is entitled to discharge.'*'^ 

§ 465. Remedies for Collection against Pros¬ 
ecutor 

An execution for costs against the prosecutor or 
prosecuting witness must be based on a sufficient Judg¬ 
ment, and It must be properly Issued. In the absence 
of statute there can be no Imprisonment for costs. 

No execution can be issued against the prosecu¬ 
tor or prosecuting witness for costs where no judg¬ 
ment for costs has been entered against him.^® 
Where an execution agamst the prosecutor is not 
issued by any proper representative of the state, 
or where it is not issued in the name of the state, 
when the statute expressly so provides,®® it is void 
and should be quashed. 

Imprisonment, In no event can a prosecutor be 
imprisoned for nonpayment of costs without statu¬ 
tory authority therefor but in some jurisdic¬ 
tions, by virtue of express statutory authority, the 
prosecutor may be imprisoned for costs, and the 
validity of such a statute is generally upheld,®® un¬ 
less It IS contrary to a provision of the state consti¬ 
tution.®® Even though there is statutory authority 

116 Mo App. 62, distinguishing 
State V Hodges, 63 Mo.App. 632. 

7alliire of Judgment to name penon 
liable 

A levy of execution cannot be is¬ 
sued against the prosecutor on a 
judgment for costs which is invalid 
for not naming the person against 
whom It is rendered.—^Irvin v. State, 
188 SB. 261, 54 GaApp. 480. 

49. Mo—State v Lemcke, 94 S.W. 

734. 117 Mo App. 486.' 

60. Ga—^Underwood v. Harvey, 32 
S B 124, 106 Ga 268. 

51. Kan—^Brown v. Larimer, 294 P. 
906, 132 Kan. 81—In re Heitman, 
21 P. 213, 41 Kan. 136. 

52. U.S—^Lowe V. Kansas, Kan., 16 
set. 103l, 163 U.S. 81, 41 LBd. 
78. 

Kan.—^Lowe's App, 28 P. 1089, 47 
Kan 769 

Wash—Colby ▼. Backers, 63 P. 367, 
19 Wash 347, 67 AjxlS.R 732. 

15 C J. p 345 note 40. 

58. Nob—State v. Ensign. 10 N.W. 
449, 11 Neb. 529. 


State, 68 PI 


State, 218 S 


992, 197 Iowa 208—State v Wil¬ 
liams, 191 NW 790, 195 Iowa 374. 

44. Okl.—^Ex parte Parve, Cr., 79 P. 
2d 1034—^Ex parte Wagner, 60 P. 
2d 1135, 58 OklCr 161—Ex parte 
Autry, Cr., 60 P2d 239, overruling 
Ex ;parte McCoy, 281 P 813, 46 
Okl Cr. 62, and approving Ex parte 
Dunnavant 271 P 861, 41 OklCr. 
113 

46. Tex.—^Ex p Spiller, 138 SW. 
1013, 63 TexCr. 93 

W.Va—State v Stephenson, 164 S. 

B 38, 112 WVa 218 
16 C.J p 343 note 99 [f], 

4a Mo—^Ex parte Secrest, 82 SW. 
2d 1085. 1087, 326 Mo. 837, citing 
Ooxpim Jtiris. 

16 C.J p 344 note 6. 

Petltloni for discharge may be 
made by the prisoner —Common¬ 
wealth V Stroup, 13 Pa.Dist. 289, 29 
Pa.Co. 456, 6 DauphCo. 227. 

47. Fla.—^Laney v. State, 180 So. 
716, 100 Pla 1141. 

4a Mo.—State v. Leidy, 90 S.W. 769, 
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for imprisonment of the prosecutor, it has been 
held that he may be discharged as an insolvent 
without having tmdergone actual imprisonment.^^ 

§ 466. Remedies for Collection against State, 
County, or City 

An execution may be Issued against the county after 
Judgment for costs when so provided by statute. An ac¬ 
tion against a county must allege every fact which Is 
requisite to fasten liability on the county. 

After judgment for costs against a county, under 
some statutes, an execution is of nght;®® but this 
is not so under other statutes prescribing a differ- 
* ent method of procedure.^® Where the county 
board must first act thereon and determine what 
amount, if any, is just and equitably owing for 
costs, until the board has so acted an action for 
such costs cannot be maintained against the coun¬ 
ty.®*^ If an action is brought against a county by 
an assignee of a claim for costs, the complaint must 
allege every fact which is requisite imder the stat¬ 
ute to fasten liability on the county.®* A county 
is not liable in an action of debt until the county 
judge, in conformance with statutory provisions, 
has audited and approved the cost bills.®® 


§ 467. Iricn and Enforcement Thereof 

A lien for costs may attach to a defendant's prop¬ 
erty in cases of conviction in accordance with statutory 
provisions. 

When so provided by statute a lien for costs at¬ 
taches to defendant’s property in cases of convic¬ 
tion.®® The time when the hen attaches depends, 
of course, on the wording of the statute;®^ and 
while these statutes do not divest the prisoner of 
the right to the possession and use of his proper¬ 
ty,the lien necessarily supersedes any conveyance 
made after it has attached,®® and it may attach to 
proceeds of the property when identified.®^ If the 
property has not been sold, the lien for costs is en¬ 
forceable by execution issued on the judgment,®® 
but if the property has been conveyed the lien, it 
has been held, must be enforced by a suit m eq¬ 
uity.®® Where property has been sold it is charge¬ 
able with the encumbrance of costs in the inverse 
order of alienation—^that is to say, the property last 
sold is to be first charged.®*^ 

It has been held that, when a judgment for costs 
on conviction of a felony is made a hen on defend¬ 
ant’s property, the judgment must be docketed be¬ 
fore the next ensuing term in order to be deemed 
docketed within a reasonable time.®® 


B. ON APPEAL AND ERROR 


§ 468 . In General 

The appellate court may consider timely objections to 
the cost bill as rendered by It. A clerk's error may be 
remedied after term unless the clerk’s action has been 
approved by the court. 

The appellate court may consider objections to the 
cost bill as rendered by it when timely filed,®® and 
before the bill has been sent to the lower court7® 
Under statutes so providmg, the matter of the set- 

54. Pa.—^Klshbaugh’s Pet, 19 A. 

1063, 185 Pa 468—^Beatty’s Pet, 30 
Pa.Dist 189. 

55, Pa—Commonwealtli v. Tack, 8 
BrewBt 682. 

5a Iowa—^McGuire v Iowa County, 

111 N.W. 84, 133 Iowa 686. 

16 C J. p 846 note 44. 

57. Ill—^Mundy v Pope County, Ill, 

233 IllApp 488. 

sa Mont —^Billings First Nat 'Bank 
V Custei!* County, 17 P. 661, 7 
Mont 464 

59, Tenn —^Reagan v. Fentress Coun¬ 
ty, S3 S.W.2d 244, 169 Tenn. 108. 

6 a Ga—^Irvin v. State, 126 S.E. 864, 

159 Ga. 418. 

16 C.J. p 846 note 26 
flireot. of lumiMtsad law 
A statute making Judgments for 


dement of claims for costs and disbursements is a 
separate though ancillary proceeding,and recall 
of the mandate on the merits of the case to the 
lower court is not necessary to the consideration of 
the question,*^® nor is it a valid objection that the 
cost bill was not filed in the appellate court be¬ 
fore the mandate was sent to the lower court.^® 
A clerk’s error may be remedied after term, but if 
the action complained of is approved by the court 

before conviction —Irvin v. State, 
125 SB. 854, 169 Ga. 418. 

64b Ga.—^Ixvln v- State, supra. 

66. Or.—State v. Munds, 7 Or. 89. 

66L Or—State v. Munds, supra. 

15 aJ. P 345 note 82, 

67. Or.—^Knott v. Sbaw, 5 Or. 482. 

681, Or.—State v. Munds, 7 Or. 80. 

69. Or.—State v. Bdmunson, 262 P. 
84, 120 Or. 297, amending 251 P. 
763. 120 Or. 297. 

70. Or.—State v. Bdmunson, supra. 
71- Or.—State v. Way. 261 P. 761, 

120 Or. 134. 

78. Or.—State v. Bdmunson, 261 P. 
763, 120 Or. 297, amended on other 
grounds 262 P. 84, 120 Or, 297— 
State V. Way, 261 P. 761. 120 Or. 
184 

73. Or.—State v. Way, supra. 


fines and costs against accused on 
conviction lien on property was held 
not impliedly repealed by homestead 
law subsequently enacted.—Mancuso 
V, State, 242 N.W. 430, 123 Neb 204. 

61. ’ Ga.—^Morgan v. Collier, 13 Ga. 
493. 

IlL—Hitchcock v. Roney, 17 IlL 281. 
16 C J. p 345 note 28. 

62. Ark.—^Lawson v- Johnson, 6 Ark. 
168. 

63. Ill.—Hitchcock V. Roney, ^7 IlL 
231. 

Mo—^McKnight v. Spane, 13 Mo. 634 
Or.—^Knott v. Shaw, 5 Or 482. 

Sale after aczest aaid before oonvlo- 
tion. 

Lien of state for costs of prosecu¬ 
tion overrides Utle to property made 
by convicted person on sale for pro¬ 
fessional services after arrest and 

707 



§ 46 » 


COSTS 


20 aj.s. 


it is beyond recall after term.'^^ Taxation of costs 
on appeal must be sustained although the cost bill 
has been served and filed late where the amount 
awarded is allowable by statute without the filing of 
a cost bill.'^s 

§ 469, Dependent on Disposition of Cause 

Statutes providing for costs against the unsuccessful 
litigant in the appellate court have been held to apply 
to criminal cases. On the death of the defendant pend¬ 
ing appeal, the proceedings will be dismissed without 
costs to either party. 

Statutes providing for costs against the losing 
party or the unsuccessful litigant in the appellate 
court have been held to apply to criminal cases 76 
The state may be awarded costs where the case is 
remanded to the lower court merely to correct an 
inadvertent- error which could have been corrected 
if appellant had referred it to the attention of the 
trial court 77 A statute providing for costs after 
conviction on final trial has been held not to apply 
to proceedings in the appellate court.78 On the 
death of defendant pending appeal or before judg¬ 
ment on a writ of error, the proceedings will be 
dismissed without costs to either party.7® 

Acquittal or dismissal on appeal from justice. 
The dismissal of an appeal from a conviction in a 
justice’s court taken to a court having no jurisdic¬ 
tion, IS equivalent to an acquittal, and the court has 
no power to tax costs where the statute prohibits 
the taxation of costs on defendant after acquittal,80 
but under a statute providing that where suit is dis¬ 
missed for want of jurisdiction costs shall be ad¬ 
judged against the party attempting to bring it up, 
the court may assess costs against defendant 8^ 

§ 470. Persons Entitled 

A prosecuting attorney is entitled to his statutory fee 


for each of a number of similar eases separately docketed 
in the appellate court, but he Is entitled to only one fee 
where the appeals are consolidated or where there is only 
one judgment in the appellate court affirming a convic¬ 
tion of a number of defendants tried together. 

Where appeals in each of a number of similar 
cases are separately docketed in the appellate court, 
the prosecuting attorney is entitled to his statutory 
fee taxed as costs for each of the cases,82 but where 
the appeals are consolidated and only one tran¬ 
script is filed in the appellate court, he is not enti¬ 
tled to more than one fee.83 Likewise, he is enti¬ 
tled to have only one fee taxed where there is only 
one judgment affirming a conviction of a number 
of defendants tried together.84 

§ 471. Persons Liable 

The defendant, the county, or the state may be taxed 
with costs on appeal under statutes so providing Even 
In the absence of statute, costs may be imposed against 
the state on an appeal to the United States supreme 
court testing the constitutionality of a state statute. 

In the absence of statute, costs of an appeal tak¬ 
en to the court of last resort are not taxable against 
defendant, irrespective of the outcome of the ap¬ 
peal,8 6 but when authorized by statute costs may 
be taxed against him under the specified circum¬ 
stances 86 A statute providing that plamtrff in er¬ 
ror shall not be required to pay costs in the appel¬ 
late court when he files a pauper’s oath has been 
held not to relieve him from liability for costs al¬ 
together, but merely to entitle him to have his case 
heard without payment of costs as a condition pre- 
cedent.87 

On appeal, by complainant in a criminal prosecu¬ 
tion before a justice, from a taxation of costs 
against him on dismissal of the complaint, the state 
and complainant alone are parties, and if the ap¬ 
peal is successful the costs thereof cannot be taxed 


74b U.S—^Fairmont Creamery Co v 
State of Minnesota, 48 S-Ct, 97, 275 
US. 70, 72 li.Ed. 168, denying mo¬ 
tion 47 S Ct J506, 274 U.S 1, 71 L. 
S3d 893, 52 AL.H 163, reversing 
State of Minnesota v Fairmont 
Creamery Co, 210* N.W 608, 168 
Minn. 378 

76. Wash—State v. Crockett, 293 P. 
287, 159 Wash 303. 

76L Pa^—Commonwealth v. Trunk, 
182 A 540, 320 Pa ' 270, reversing 
178 A 170, 117 Pa.Super 494. 

Waah.—State v Crockett, 293 P. 287, 
159 Wash 303. 

77. Wash.—State v. Lydon, 16 P.2d 
848, 170 Wash. 354 

rins In excess of statutory autliozlty 

Wash.—State v. Lydon, supra. 

78. Ga—^Wynne v. Stonecypher, 90 
S.K 284, 146 Ga. 6—Swearingen v. 


State, 90 283, 146 Ga 3— 

Wynne v. Smith, 98 SH 271, 23 
Ga.App 330. 

79. U.S,—Rossi V U S , C C.A.C 0 I 0 , 
21 P.2d 747, vacating in part 16 P. 
2d 712. 

Defendant or sureties not liable 

Where defendant dies pending his 
appeal neither his estate nor the 
sureties on his bond can be held li¬ 
able for any costs—^Kelly v. State, 
TexCr, 66 S.W. 774. 
sa Ind—^Perrier v. Ueutchman, 12 
ISTB 497, 111 Ind. 330. 

81. Tenn—Baxter v State, 11 SW 
2d 864, 167 Tenn. 632 
88 . Ark.—St Louis-San Francisco 
Ry. Co V State, 38 SW2d 664, 183 
Ark. 733. 

83. Ark.—St Uouis-San Francisco 
Ry. Co. V. State, supra. 
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84. Ark—^Ashcraft v State, 222 S 
W 376, 141 Ark 361, overruling 
motion 216 SW 688, 140 Ark 606. 

85. Minn.—State v Tetu, 107 N.W. 
958, 108 NW 470, 98 Minn 861. 

SD—Yankton v Douglass, 67 N.W. 

630, 8 SD. 690 
16 CJ p 332 note 88 

86 . Wash—State v Crockett, 293 P. 
287„ 169 Wash 803. 

nnsuooeMRfal litigant ta apptfUaite 
court 

Defendant who has unsuccessfully 
appealed is properly taxed with costs 
in the appellate court, under stat¬ 
utes providing for costs agamst an 
unsuccessful litigant in the appellate 
court.—State v. Crockett, supra. 

87. Ga—Alexander v Walton, 107 
SB. 862, 161 Ga. 645. 
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against defendant.^^ ^ statute providing that ap¬ 
pellant from a justice's or police court shall, on con¬ 
viction in the higher court, pay and suffer double 
the amount of fines, penalties, and imprisonment 
awarded against him by the former tribunal, has no 
reference to the costs of the prosecution taxed be¬ 
fore such justice’s or police court,but under a 
statute which provides that if the judgment of the 
justice’s court shall be affirmed, or on any trial in 
the district court, defendant shall be convicted, and 
any fine assessed, judgment shall be rendered for 
such fine, and costs in both courts, against defend¬ 
ant and his sureties, the district court, on appeal 
from a conviction before a justice’s court, on af¬ 
firmance can impose, as part of the sentence, the 
whole or any part of the costs before the justice’s 
court and in the district court;®® and the statute 
has been held to apply to cases taken up in a jus¬ 
tice’s court by certiorari as well as to those taken 
up by appeal.®! 

County, A county may be liable for costs on ap¬ 
peal under circumstances specified by statute,®^ but 
in the absence of statute there is no liability.®® So, 
in the absence of statute a county cannot be requir¬ 
ed to pay the costs of a certiorari application by 
defendant from a state court to the supreme court 
of the United States.®^ 

State, The state may be liable for costs on ap¬ 
peal under circumstances specified by statute.®5 


Even in the absence of statute, costs may be im¬ 
posed against the state on an appeal to the United 
States supreme court in litigation arising out of a 
criminal prosecution by the state testing the consti¬ 
tutionality of a state statute.®® 

§ 472. Disbursements in General 

The defendant is entitled to his bona fide disburse¬ 
ments on appeal in accordance with statutes so provid¬ 
ing. 

Defendant is entitled to his disbursements on ap¬ 
peal where his conviction is reversed when so pro¬ 
vided by statute,®*^ but no g^reater amount than that 
specified by the statute can be recovered ®® Obvi¬ 
ously, disbursements which have not been made 
cannot be recovered as costs,®® and defendant can¬ 
not recover as a disbursement a filing fee! oj- a 
trial fee® which has not been exacted or demanded. 

§ 473. Amount and Items Taxable or Recov¬ 
erable 

Only Items expressly or Impliedly authorized by stat¬ 
ute are taxable on appeal. 

Only items expressly or impliedly authori2ed by 
statute are taxable on appeal ® 

§ 474 . -Against Defendant 

On affirmance or dismissal, such items of costs are 
taxable against the defendant as are provided for by stat¬ 
ute or rule of court. 


88 . Mo —State v. Powell, 44 Mo. 
App. 21. 

88 . Me—Lord v State, 37 Mo. 177 

90. Minn —State v McBIinley, 181 
KW. 369. 114 Minn 434 

91. Minn.—Baker v TJ S, 1 Minn. 
207 

98. Or.—State v Bdmunson, 251 P. 
763, 120 Or 297, amended on oth¬ 
er grounds 262 P 84, 120 Or 297 
—State V. Way. 261 P. 761, 120 
Or 184—State v Keelen, 204 P. 
164, 166. 103 Or. 172, citing Cor¬ 
pus Jnzis. 

Pa.—Commonwealth v Wormsley, 
144 A. 428, 294 Pa. 496—Common¬ 
wealth V Stovas, 20 Pa.Dist. 1089. 
OouLty as agency of state 

The state acts through and by the 
county in the enforcement of crim¬ 
inal statutes, and the legislature has 
power to require a county in which a 
criminal action arises to pay the 
costs in such action on appeal, in¬ 
cluding those made by defendant.— 
State V. Keelen, 204 P. 164, 103 Or. 
172 

ITolla prosequi after reversal 
When so provided by statute, a 
county is liable for costs of appeal 
on nolle prosequi after reversal of 
conviction of misdemeanor —Work- 


mg V. State, 174 S.W. 256, 131 Tenn 
186. 

ILosiiig peurty on. appeal 
A statute providing that the los¬ 
ing party on appeal is liable for 
costs may render the county liable 
where the conviction of defendant is 
reversed.—Commonwealth v Trunk, 
182 A 640, 320 Pa. 270, reversing 
178 A. 170, 117 Pa-Super. 494 

93. Or.—State v. Keelen, 204 P, 164, 
103 Or. 172. 

15 C J p 335 note 37. 

94. Fla—Potter v. Mayo, 188 So. | 
784—Jones v Mayo, 171 So 312, 
126 Fla. 523, certiorari denied State 
of Florida ex rel Jones v. Mayo, 
57 S Ct 319, 299 XJ S 614, 81 L Ed 
453. 

95. Mass.—Commonwealth V Haynes, 
107 Mass. 194—^Britton v. Com¬ 
monwealth, 1 Cush. 302 

9a US.—^Fairmont Creamery Co. v. 
State of Minnesota, 48 S.Ct 97, 
276 U.S 70, 72 L Ed.-168, denymg 
motion 47 S.Ct. 506, 274 U.S. 1. 71 
LEd 893, 62 AL.R. 163, reversing 
State of Minnesota v Fairmont 
Creamery Co., 210 NW. 608, 168 
Minn 378. 

97. Or—State v. Way, 261 P. 761, 
120 Or 134. 
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Wash.—State v Rutledge, 82 P. 126, 
40 Wash 9. 

9a Or—State v. Edmunson, 252 P 
84, 120 Or. 297, amending 261 P. 
763, 120 Or 297. 

Transcript 

Defendant cannot recover an 
amount for the transcript greater 
than that which is allowed by stat¬ 
ute —State V Edmunson, supra. 

99 . Or.—State v. Way, 251 P. 761, 
3i20 Or 134 

1 . Or.—State v. Edmunson, 261 P. 
763, 120 Or. 297, amended on other 
grounds 252 P. 84, 120 Or 297 
a Or.—State v Way, 261 P. 761, 
120 Or. 134. 

3 . U.S.—U. S. v. Miller, D.C Gsu, 223 
F. 183 

Ala.—Cooper v State, 187 So 600, 
28 Ala.App. 422, certiorari denied 
Ex parte Jefferson County Com¬ 
mission, 187 So 503, 237 Ala. 533, 
Alaska —^U. S. v Hoiie, 8 Alaska 
210—U S V. Thlinket Packing Co., 
6 Alaska 117. 

Fla.—^Brown v State, 32 So 107, 44 
Fla. 28 

Iowa.—State v. Rainabarger, 38 N.W. 
403, 74 Iowa 639. 

Wash.—State v. Lewis County Supers 
Ct, 72 P. 1027, 82 Wash. 80. 
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The question as to the particular items of costs 
taxable, as well as the question whether any costs 
of appeal are taxable, against defendant is strictly 
a matter of statutory regulation, and on affirmance 
or dismissal such costs are recoverable against de¬ 
fendant as are provided for by statute or rule of 
court.^ So, the cost of printing appellee’s brief is 
not taxable against defendant where the judgment 
is affirmed, in the absence of statute.® Under the 
rule that where the transcript contains a large vol¬ 
ume of unnecessary matter, costs may be visited on 
the parties who unnecessarily encumber the tran¬ 
script, costs of unnecessary matter included by de¬ 
fendant may be assessed against defendant even 
though judgment is reversed,® and the cost of un¬ 
necessary matter included by the state cannot be 
taxed against defendant where the judgment is af- 
firmed.7 Attorney fees may be taxed against de¬ 
fendant on appeal when so provided by statute,® 
but not where the statute limits the fees to those 
accruing in the lower court.® 

§ 475. -Against Prosecutor 

See Pocket Parts for later cases. 

^ 476 . -Against County 

The fees of a stenographer and other items of cost 
may be taxed agafnst the county when authorized by 
statute, but not otherwise. 

The fees of a stenographer for making a tran¬ 


script of the notes taken on the trial of a cause, 
or the costs of pnnting the record^! or the briefs^® 
may be assessed against the county under circum¬ 
stances authorized by statute, but in the absence of 
statute stenographer’s fees,^® costs due the attor¬ 
ney general and clerk of the supreme court,or 
the costs of printing the briefs^® or abstracts of 
record,!® are not taxable against it. In no event 
is a county liable for the costs incurred in incor¬ 
porating in the transcript matter which has no 
proper place therein.!^ 

§ 477. -Against State 

Such Items of costs as the docket fee, transcript, 
and brief may be taxed against the state when author¬ 
ized expressly or impliedly by statute, but the cost of 
unnecessary matter in the transcript will not be al¬ 
lowed. 

When authorized expressly or impliedly by stat¬ 
ute costs expended by defendant for such items as 
the docket fee, transcnpt, and brief may be taxed 
against the state.!® In the absence of statutory au¬ 
thorization, the costs of abstracts prepared and 
printed by defendant in criminal cases are not tax¬ 
able against the state;!® and, in any event, the 
costs of matter improperly inserted in a transcript 
by defendant are not taxable against the state.®® 
The liability of the state for attorney’s fees in pros¬ 
ecuting an appeal depends, of course, on the stat¬ 
ute in the particular jurisdiction.®! 


4. Tex.—^Prater v. State, 111 S.W 
785, 64 Tex.Cr 16 

Utah—Salt Lake City v Kobinson, 
116 P 442, 89 Utah 260, 36 L.R.A, 
N.S., 610, Ann.Cas 1913E! 61 
15 C J. p 832 notes SO, 90, p 883 note 
91. 

Method of taxlntf costs 

The method of taxing: costs agrajinst 
accused should he not prevail on his 
appeal Is that which is provided for 
by statute—State v. Frost, 135 A. 
446, 105 Conn 326. 

Docket fees prohibited by rule of 
court are not taxable against defend¬ 
ant—U. S. V Miller, D.CGa, 223 F. 
183 

6. Alaska.—U. S. v. Hoxie, 8 Alas¬ 
ka 210—^U S V. Thlinket Packing 
Co. 6 Alaska 117. 

e, jila.—West V. State, 48 So 446, 
53 Fla 77 

7 . SC.—State.V. Singleton, 166 SB, 
726, 167 SC 643. 

Daok of necessity must be shown 

Where defendant as unsuccessful 
party is taxed with the costs of the 
transcnpt, the court will not retax 
the costs agamst the state on the 
gjTOunds that unnecessary matter is 
included unless It Is shown to be im- 


necessary.—State v. Hams, 107 S.B. 

466, 181 N.C. 600. 

8 . Ark.—St Louis-San Francisco 

Ry. Co V. State, 88 S W.2d 664, 183 
Ark. 733. 

9. Ala—Cooper v. State, 187 So. 
500, 28 AlaApp 422, certioran de¬ 
nied Bx parte Jejfferson County 
Commission, 187 So. 503, 237 Ala 
583 

10. Ohio —Clinton County v. Mar¬ 
tin, 62 NB 129, 65 Ohio St 287. 

11. Pa—Commonwealth v Trunk, 
182 A. 540, 820 Pa 270, reversing 
178 A 170, 117 Pa Super 494— 
Commonwealth v. Wormsley, 144 
A. 428. 294 Pa 495. 

18. Iowa.—State v. Borland, 76 K. 
W 664, 106 Iowa 40. 

Pa—Commonwealth v Trunk, 182 A. 
640, 320 Pa 270, reversing 178 A. 
170, 117 Pa Super 494—Common¬ 
wealth V Wormsley, 144 A. 428, 
294 Pa. 495. 

13. Fla.—^Brown v State, 32 So. 107, 
44 Fla 28 

15 CJ p 334 note 15, p 885 note 37 
Cb] 

14. NC—Clerk's office v Carteret 
County, 27 S.E. 1003, 121 N.C. 29. 

16 CJ, p 667 note 84 [fl (2). 
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15. Pa —Commonwealth v. Garra- 
mone, 176 A 263, 115 Pa Super. 588 

19. Iowa—State v. Bellengs, 47 N. 

W 61, 81 Iowa 666 
15 C J p 667 note 34 [f] (1). 

17. Fla.—^Leavme v State, 147 So* 
897, 109 Fla 447. 

NT—^People v. Jameison, 183 N.H. 
203, 260 N.T. 184 

Pa—Commonwealth v liOftus, 141 
A. 289, 292 Pa. 895. 

15 C J. p 835 note 40 

la Wash—State v. Rutledge, 82 P. 

126, 40 Wash. 9. 

Travel 

Under a statute providing that in 
case of a discharge of plamtiff on 
wnt of error “the legal costs shall 
be borne by the commonweeUth," 
travel being a part of the legal costs, 
plamtiff IS entitled to it,—^Britton v. 
Commonwealth, 1 Cush, Mass, 302. 

19. Iowa—State v. Rainsbarger, 28 
NW. 403, 74 Iowa 689. 

20. Mo—State v. Baker, 300 SW. 
678, 318 Mo. 663. 

Tex—Johnson v. State, 85 S.W.2d 
162, 117 Tex.Cr. 224. 

15 C J. P 338 note 9. 

21. Oertlfloatd of UuPolveBioy 
Under some statutes, where there 

are several defendants, a district at- 
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§ 478. —— Against Municipality 

Costs of an appeal from a judgment for violation 
of a municipal ordinance are considered m the C. 
J.S. title Mumcipal Corporations § 383, also IS C.J. 
p 338 note 10. 

§ 479. Security for Costs 

A defendant fs not excused fronn advancing costs on 
appeal by a statute providing that he is not liable for 
costs on acquittal. A bond for all costs of the prosecution 
covers proceedings on appeal. 

A statute which provides that defendant is not 
liable for costs on acquittal does not apply to excuse 
defendant from advancing costs on an appeal.^^ 
The surety may be liable for costs on his recogni¬ 
zance in accordance with statutory provisions, ^8 but 
where defendant is surrendered to the sheriff by his 
surety before affirmance of the judgment and the 
surety thus released from all further liability, he is 
not hable for costs.24 


A bond given by the prosecutor *'for all the costs 
which may accrue in said prosecution” covers pro¬ 
ceedings on appeal.^® 

§ 480 . Remedies for Collection 

Execution may be issued for costs of appeal when so 
provided by statute. A statute authorizing imprisonment 
for costs does not apply to costs accruing on appeal if 
it does not expressly so state. 

Execution against appellant and his sureties may 
be issued for costs of appeal when so provided by 
statute,26 but execution against the surety will be 
recalled where he is no longer liable by reason of 
his surrender of defendant before affirmance of the 
judgment.27 In accordance with the rule that a 
statute authorizing impnsonment for failure to pay 
costs should be strictly construed, see supra § 464, 
such a statute does not apply to costs accruing on 
appeal if it does not expressly so state.^^ 


COSTS D£ INCREMENTO. Increased costs, cost 
of increase.^ 

COSTS OF THE DAY. Costs incurred in prepar¬ 
ing for the trial of a cause on a specified day.^ 

COSTUMBBE. In Spanish law, custom, which 
sometimes has the force of law, but it is distinguish¬ 
able from "uso.”3 As stated in 15 Corpus Juris pp 
347, 348, where there is no law exactly applicable to 
the point in controversy the custom of the place 
may be applied; but customs cannot prevail against 
written laws, and since most of the Spanish law 
has been embodied into codes the sway of custom 
there is necessarily less extensive than in some oth¬ 
er systems. “Custombre” may, however, always be 
invoked in construing ambiguous contractual in¬ 
struments and in supplying usual phrases. 

Its classification, as either general or special, the 


mode of proving it, and instances of its application 
are briefiy discussed in 16 Corpus Juris p 348 text 
and notes 17 to 35 where citations are given of the 
applicable articles of the Spanish Codes and other 
Hispanic authorities. 

COSURETY.* See the C.J.S. title Principal and 
Surety §§ 343, 344, also*50 C.J. p 278 note 84r-p 
280 note 16, and 15 C.J. p 348 note 36. 

COTA. A cot or hut.^ 

COTAOICM or COTTAOIUM. In old English law, 
a small house or cot;^ a cottage.^ 

COTARIUS. In old English law, a cottager, who 
held in free socage, and paid a stated fine or rent 
in provisions or money, with some occasional per¬ 
sonal services.'^ 


torney Is not entitled to receive ffom i 
the state compensation for services | 
rendered In the supreme court with¬ 
out a certificate from the clerk of 
the trial court that each defendant 
IS insolvent.—In re Eenan, 36 S S 
312, 109 Ga 819. 

22. Ill—^McArthur v. Arts, 21 NJl 
802, 129 Ill. 862—Carpenter v. Peo¬ 
ple, 8 III 147. 

as. Tex.—Johnson v. State, 244 S. 
W 1119, 93 Tex.Cr. 81, granting 
motion 244 SW. 607, 93 Tex.Cr. 
81—Adams v. State, 241 S.W. 164, 
92 TexCr. 26, overruling motion 
238 S W. 1118. 

a<C Tex—Johnson v. State, 244 S.W. 


1119, 98 TexCr. 81, granting mo¬ 
tion 244 S.W 607, 98 TexCr. 81. 

a& Ark.—^Taylor v. State, 39 Ark. 
291. 

aa. Tex—Johnson v. State, 244 S.W. 
1119, 93 TexCr. 81, granting mo¬ 
tion 244 S.W. 607, 98 TexCr. 81— 
Adams v. State, 241 S.W. 164, 92 
TexCr. 26, overruling motion 238 
SW. 1118. 

27. Tex —Johnson v. State, 244 S W. 
1119, 93 TexCr. 81, granting mo- 
Uon 244 S.W. 607, 93 TexCr. 81. 

2 a Ga—Alexander v. Walton, 107 

S.E. 862, 161 Ga. 646. 
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1 . Black liD 

16 C J p 347 note 12 [al. 

See also the title Costs I 211. 

а. Black L..D. 

See also the title Costs S 186. 

3. Bscnche Diccionano. 

15 C.J. p 347 note 16 [al. 

4fa Black Ii.D. 

б . Burrill L D. 

15 C.J. p 348 note 39. 

6 . Black Li.D. 

7. Black LuD. 

‘^Ootorellus*’ dlstljigiiislied 

”A coterellus . . . occupied 

a less favorable position than a cop 
tarius, for the latter held by socag^ 
tenure.”—Black 



COTE JO DE LETBA8—COTTON 20 C.J.S. 


OOTEJO DE LETRAS. In Spanish law, according 
to Escriche, the comparison of documents in order 
to determine whether or not they are by the same 
hand, employed in both civil and criminal causes, 
and expressly authorized in proving holographic 
wills, the comparison being made by experts.^ 

OOTEMPOBANEA EXPOSITIO BST FOBTISSI- 
MA IN LEa£.9 

OOTEMPOBANEOT7S. See Contemporaneous 16 C. 
J S. p 1526 note 12-p 1627 note 26. 

COTENANCY and COTENANT. See the C J.S. ti¬ 
tle Tenancy in Common §§ 1, 2, also 62 C.J. p 408 
notes 1-5. 

COTERELLTTS. In feudal law, a cottager; a ser¬ 
vile tenant, who held in mere villenage; his person, 
issue, and goods were disposable at the lord's pleas¬ 
ure.^® 

COTERIE. A fashionable association, or a knot of 
persons forming a particular circle.^i 

COTERMINOUS OWNERS. See Adjoimng Land- 
owners § 1. 

COTESWOLD. In old records, a place where there 
is no wood.l 2 

COTIiAND. In old English law, land held by a cot¬ 
tager, whether in socage or villenage.is 

COTSETHLA. In old English law, the little seat 
or mansion belonging to a small farm.^^ 


COTSETEOliAND. The seat of a cottage with the 
land belonging to it.^® 

COTSETUS. A cottage or cottage-holder who held 
by servile tenure and was bound to do the work 
of the lord!i® 

COTT. A prefix suggestive of cotton oil, as in the 
word ^^eottolene."i7 

COTTAG-E. A little or small dwelling house.^^ The 
term has been held to include a two-family house^^ 
and a little dwelling house that has no land belong¬ 
ing to it.2® 

Phrases: "Cottage hospital" see the C.J.S. title 
Hospitals § 1, also 15 C.J. p 349 notes 57-69, and 
"cottage resident purposes,”^! 

COTTIER TENANCY. A species of tenancy in Ire¬ 
land constituted by an agreement in writing .22 

COTTOLENE. A cooking fat made from cotton 
seed oil and oleostearine;^^ a trade-name for a sub¬ 
stitute for lard composed of cotton seed oil and the 
product of beef fat.^^ 

COTTOLEO. A trade name for a substance identi¬ 
cal in composition, character, and appearance with 
cottolene.26 

COTTON. 

As a Noun 

"Cotton" is defined by the Century Dictionary as 
meaning the white fibrous substance clothing the 
seeds of the cotton plant.26 The term is susceptible 
of many meanings, and cotton ranges m grade and 


8- See 16 C J p 348 notes 40—42 

9. A maxim meaning “In law a 
contemporajieous exposition (con¬ 
struction) IS the strongest"—Mor¬ 
gan V. Crawshay, LR, 6 HLi. 304, 
315. 

16 C J p 848 note 43. 

10. Black LD. 

The plural, “ooterolU,” was em¬ 
ployed anciently to indicate a kind of 
peasantry who were outlaws; rob¬ 
bers—^Black JjJD 

“Cotarius" distinguished see ante 
note 7. 

11. Black L D. 

<<The ongln of the term was pure¬ 
ly commercial, signifying an associa¬ 
tion, in which each member fur¬ 
nished his part, and bore his share 
m the profit and loss.”—^Black L.D. 
-12. Black LiD. 

13. Black LD. 

14). Black L 

16. Black LD. 


16. Black L D 

17. U S —N. K. Fairbank Co v Cen¬ 
tral Lard Co, C.CN.T, 64 F 133, 
136, 

18. NH.—Gibson v. Brockway, 8 N 
H 465, 470. 31 Am D. 200. 

16 CJ p 348 note 49-p 349 note 66. 
Early and modem uses 

“In the modem sense, the term Is 
loosely applied to a great variety of 
buildings, from the ornamental cot¬ 
tage of the Bnglish, to the Swiss 
chalet ... A temporary resi¬ 
dence or detached suburban house, at 
a watering place—or pleasure reso>rt, 
often a large and costly structure 
. . . Cottage was formerly lim¬ 

ited to a habitation for the poor, 
but IS now applied to any small or 
modest country or suburban dwell- 
mg, and at planes of summer or 
fashionable temporary resort to any 
residence or lodging house, irrespec¬ 
tive of size or cost”—Jones v Mul¬ 
ligan. NJCh.. 121 A 608, 609. 

19. N.J.—nJones v. Mulligan, supra. 
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20. NH—Gibson v. Brockway, 8 N. 
H 466, 470, 31 Am D 200. 

21. N J.—Jones v. Mulligan, Ch., 121 
A 608. 

22. Black LD. 

“Subject to the foUowliig texnus 
That the tenement consists of a 
dwelling-house with not more than 
half an acre of land, at a rental 
not exceeding five pounds a year; the 
tenancy to be for not more than a 
month at a time; the landlord to 
keep the house in good repair.”— 
Black L D, 

23. D.C—Imperial Cotto Sales Co. 
V N K Fairbanks Co, 270 F. 686, 
687, 60 App.D C 260. 

24. US—N. B:. Fairbank Co. v. 

Central Lard Co., CC.N.T., 64 F 
133, 134. 

16 C J. p 849 note 60 [a]. 

25 . xrs—-N. K Fairbank Co. v. 

Central Lard Co., supra. 

88. See 16 ax p 349 note 63. 
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COTTON 


quality from long staple, which brings a premium 
frequently many cents above the average, to dog 
tail, which is a poor grade and of little value.27 As 
applied to manufacturing, the term has relation 
only to cotton as a marketable product in the marts 
of commerce, and is universally recognized as refer¬ 
ring to something which can be manufactured so 
as to be of use to a civilized man.^^ In a particu¬ 
lar connection, it has been said that the use of the 
word constitutes a general description of cotton in 
whatever state it exists after it is gathered and be¬ 
fore it is manufactured into some article of mer¬ 
chandise, whether the seed have been removed at 
the gin or whether it is lint cotton in the seed or 
in the bale.^s 

Delinted cotton, Itnters, or linters cotton, A low 
grade of cotton ginned by a machine which takes 
hnt from previously ginned cotton seed;30 the short 
lint taken from the seed through the second process 
of ginning a short fiber obtained by the cotton 
seed oil mills from reginning cotton seed before ex¬ 
tracting the oiL32 

Grohhot cotton or grdbhots, A low and inferior 
grade of cotton obtained by ginning hard locks of 
cotton and cotton mixed with hulls and other sub¬ 
stance refused by ordinary gins;^^ cotton that does 
not open and is opened by machinery .^4 

Gun cotton, A general name for the nitrates of 
cellulose an explosive obtained by immersing 
vegetable fibre in nitnc and sulphuric acids, and 
subsequent drying.86 

Other phrases: ^^ale of cotton” see Bale 8 C.J- 
S. p 380 note 4, ‘^booking cotton” see Book 11 C,J, 
S. p 521 note 7, ^Tjumt cotton” see Burn 12 C-J.S- 


p 759 note 28, ‘^umt cotton, yellow label” see Bum 
12 C.J.S. p 759 note 31, ^‘salvaged cotton,”^7 <^seed 
cotton,and ^‘shipping cotton.”39 

As an Adjective 

Used adjectively, with other words, in describing 
various products and manufactures, within the pui> 
view of the tariff acts, see the C.J.S. title Customs 
Duties § 40, also 17 C.J. p 569 note 11-p 571 note 
32. 

Cotton gin. The term is defined by the Standard 
Dictionary as meaning a machine used to separate 
the seeds from the fiber of cotton.'* 0 The term has 
been held synonymous with ^^ginhouse,”^^ but dis¬ 
tinguished from ‘^cotton seed oil mill.”42 

Cotton ginning. A manufacturing process which 
involves the sep^tion of the seed from the fiber.'*® 

Cotton house, A house in which cotton is usually 
stored.** 

Cotton linters. An inferior grade of cotton, ob¬ 
tained by reginning cotton seed.*® 

Cotton mill or cotton factory, A mill which man¬ 
ufactures cotton from the raw state into a finished 
product, distinguished from a “hosiery mill.”*® 

Cotton note. A receipt given for each bale of 
cotton received on storage by a public ware¬ 
house ;*7 a warehouse receipt which represents the 
cotton itself.*® 

Cotton season. Words peculiar to the business 
of buying and selling cotton, and defined as mean¬ 
ing the season for buying and selling cotton from 
about September 1st to May 1st of the following 
year.*® 


JKT, Ark —Soudan Planting Co. v. 
Stevenson, 102 S.W. 1114, 1116, 83 
Ark. 163. 

S& Oa.—Georgria Warehouse Co. v 
Jolley, 167 SE 276, 277, 172 Ga. 
172. 

89, Ark.—^Freeman v. State, 247 S 
W 61, 156 Ark. 692. 

80. Miss.—^Mississippi Levee Comrs. 
V. Uefuge Cotton Oil Co, 44 So. 
828, 829, 91 Miss. 480. 

BlstiJigtiished from ''seed cotton” 
Miss —Mississippi Levee Comrs. v. 
Hefug:e Cotton Oil Co., supra. 

31. Okl—Commercial Union Assur. 
Co, Limited, of London, Ensrland, 
V. Creek Cotton Oil Co, 221 P. 499, 
600, 96 Okl 189 

88. U. S Census Bui. 76, 1907, p 8. 

88 . Miss.—^Mississippi Levee Comrs. 
V. Refuge Cotton Oil Co., 44 So. 
828, 829, 91 Miss 480. 


IMstingtilslied from "seed cotton” 
Miss —^Mississippi Levee Comrs. v. 
Refuge Cotton Oil Co, supra. 

34, Okl.—Commercial Union Assur¬ 
ance Co., Limited, of London, Eng¬ 
land, V. Creek Cotton Oil Co., 221 
P 499, 600, 96 OkL 189. 

35. Pa —In re Gun Cotton Ship¬ 
ment, 88 Pa Co. 652. 

38. US—Celluloid Mfg. Co. v. 
American Zylonite Co., C.C N.T., 26 
P. 692. 

28 C J p 1321 note 83 
Also called "pyroxyUne” 

U.S.—Celluloid Mfg. Co. v. Ameri¬ 
can Zylonite Co., supra. 

37. US —Southern Ry. Co. v. Pettit, 
Tenn, 267 P. 663, 664, 168 GCA. 
618. 

38;. Miss—^Mississippi Levee Comrs 
V. Refuge Cotton Oil Co„ 44 So. 
828, 829, 91 Miss. 480. 

39. SC—Leaesne v. Toung, 12 S.E. 
414, 417, 83 S.a 548 
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4a See 15 C.J. p 350 note 82. 

41. N C.—State v. Rodgers, 83 S.E. 
» 161, 168 N C. 112, 118. 

42. Tex—Comanche Cotton Oil Co. 
V. Browne, CivApp, 90 S.W. 528, 
529. 

43. Ariz.—^Moore v. Farmers Mut. 
Manufacturing & Ginning Co., 77 
P2d 209, 211, 61 Ariz 378. 

44. Ala—^Waters v. Jones, 3 Port. 
442, 447. 29 Am D 261 

46. Okl.—Commercial Union Assur¬ 
ance Co., Limited, of London, Eng¬ 
land V. Creek Cotton Oil Co, 221 P. 
499, 501, 96 OkL 189 

49. Ala.—^Dumas v. State, 86 So 162, 
163, 17 Ala.App. 492. 

47. Black L.D. 

48 . Mo.—^Fourth Nat. Bank v. St, 
Louis Cotton Compress Co., 11 Mo. 
App 333, 841. 

49. Ark.—^Moms v. Heliums Co., 198 
. S.W. 927. 928. 181 Ark. 586. 
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Cotton seed cake. A product of the cotton seed 
only, and is composed principally of the kernel with 
such portion of the hull as is necessary in the man¬ 
ufacture of 

Cotton sesd feed. A mixture of cotton seed meal 
and cotton seed hulls, containing less than thirty- 
six per cent protein.®^ 

Cotton seed meal. A substance produced by 
grinding or pulverizing the kernel of the cotton 
sced;®2 cotton seed cake finely ground, but not nec¬ 
essarily bolted.®^ 

Cotton seed product. A substance composed of 
equal parts of the pulverized kernel, or meat, and 
of pulverized hulls of the cotton seed,®^ 

Crude cotton seed oiL The mill run oil pressed 
from cotton seed.®® 

Other phrases: “Cotton seed oil mills,’^®® “cot¬ 
ton sliver,”®7 and “cotton wadding.”®® 

OOTUOA. Coat armor.®® 

COTUCHANS. A term used in Domesday for peas¬ 
ants, boors, husbandmen.®® 

OOUGHANT. In old English law, lying down; 
squatting.®^ 

Couchant et levant. Lying down and rising up. 
A term applied to animals trespassing on the land 
of one other than their owner for one night or 
longer.®® 


OOXTCHEB or COUBCHEE. A factor who contin¬ 
ues abroad for traffic (37 Edward HI c 16); also 
the general book wherein any corporation, etc., reg¬ 
ister their acts (3 & 4 Edward VI c 10).®® 

OOUaHING UP BLOOD OE SPITTINa BLOOD. 
See the C.J.S. title Insurance § 602, also 37 C.J. p 
459 note 6 [u]. 

COULD. See Can 12 C.J.S. p 891. 

COULEE. A Erench verb meaning either “flow” or 
“cast.” Used with reference to an apparatus for 
treating ink-rolls of printing presses.®^ 

COULISSE. The stockbrokers' curb market in Par¬ 
is.®® 

COULOMB. A unit of electrical measurement, see 
the C.J.S. title Electricity § L 

COUNOIL An assembly of persons for the pur¬ 
poses of concerting measures of state or municipal 
policy, hence called “councilors.”®® As the legis¬ 
lative body in the government of cities see the OJ. 
S. title Mumcipal Corporations §§ 386, 387, also 43 
C.J. p 490 note 13-p 491 note 32. 

Pnvy council. In English law, the principal coun¬ 
cil of the sovereign, composed of the cabinet min¬ 
isters, and other persons chosen by the king or 
queen as privy councilors.®’^ 

Select council. The name given in some states 


sa Kan.—^Rickel v. Kepublic Mu¬ 
tual Fire Ins Co, 282 P. 767, 768, 
129 Kan. 832 

51. Kan —^Rickel v Republic Mut. 
Fire Ins Co., supra 

52. Miss —Gilmore Puckett Grocery 
Co. V. J Lindsey Wells Co, 60 
So 580, 582, 103 Miss 468. 

63. Kan.—Rickel v Republic Mutual 
Fire Ins Co., 282 P. 767, 768, 129 
Kan. 332 

15 C.J p 850 note 86. 

Cotton seed meal as "commercial fer¬ 
tilizer" see Agriculture S 16 

04. Miss.—Gilmore Puckett Grocery 
Co. V. J. Lindsey Wells Co., 60 
So 680, 582, 103 Miss 468 

65. Ark—^Temple Cotton Oil Co. v. 
Southern Cotton Oil Co, 8 S W 2d 
678, 676, 176 Ark 601. 

66, Tex—Comanche Cotton Oil Co 
V. Browne, CivApp., 90 SW, 628, 
629. 

57. ** Sliver’ similar in ma¬ 

terial, Quality, texture, and use."— 

B Vandegnft & Co. v IT S* Pa, 178 

F 609, 611, 97 CCA. 469 

58. trS.—ShQten v. U. S., 17 C.C.P 
A. 79. 


69, Black L D. 
ea Black L D. 

01. Black L.D. 

68, Black L.D. 

16 C.J. p 860 note 92. 

63. Black L D. 

64, ITS—^Ideal Roller ft Manufac¬ 
turing Co V Sutherland Paper 
Co, CCA.Mich., 96 F.2d 676, 677. 

65. Black L.D 

66, Black L.D. 

Derived fxom the Dattn ’’oonsilium” 
Mo —State v. Weeks, 88 Mo.App. 
666, 573. 

OounoU of oonolliatloa. 

By Act 30 ft 81 Vict. c 106, power 
is given for the crown to grant li¬ 
censes for the formation of coun¬ 
cils of conciliation and arbitration, 
consisting of a certain number of 
masters and workmen in any trade 
or employment, having power to hear 
and determme all questions between 
masters and workmen which may be 
submitted to them by both parties, 
ansmg out of or with respect to the 
particular trade or manufacture, and 
I mcapable of being otherwise settled. 
I —Black L.D. 
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Oounell of Judges 

Under the Knglish Judicature Act 
1873, S 75, an annual council of the 
judges of the supreme court is to be 
held, for the purpose of considermg 
the operation of the new practice, of¬ 
fices, etc.. Introduced by the Act, and 
of reporting to a secretary of state 
as to any alterations which they con¬ 
sider should be made in the law for 
the admimstration of Justice. An 
extraordinary council may also be 
convened at any time by the lord 
chancellor—^Black L.D. 

OoTtnoU of the bar 

A body composed of members of 
the English bar which governs the 
bar—^Black L.D 

CioiuioU of the Kortli 

A court instituted by Henry VIII 
in 1587, to administer justice m 
Yorkshire and the four other north¬ 
ern counties. "Under the presidency 
of Stratford, the court showed great 
rigor, bordering, it is alleged, on 
harshness It was abolished by 16 
Car. I, the same act which abolished 
the Star Chamber.”—^Black L.D. 

67. Black LiJO. 
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to the upper house or branch of the council of a 

Other phrases: "Common council” see the C.J,S- 
title Municipal Corporations § 386, also 43 C J. p 
490 note 13-p 491 note 22, and 12 C.J. p 156 note 
20, "county council” see the CJ,S. title Counties §§ 
74^9, and "town council j”®® and also “council 
member.”^® 

COUyC TTiMAiy . See the C.J.S title Municipal 
Corporations § 387, also 43 C.J, p 490 note 14. 

COUNSEL. 

As a Noun 

Advice given by one person to another with re¬ 
gard to a proposed line of conduct, claim, or con¬ 
tention conclusion formed from deliberation or 
consultation, ^nd designed to be secret.'^^ As a gen¬ 
eral professional designation for a legal practition¬ 
er, and as distinguished from "attorney,” see At¬ 
torney and Client §§ 1, 3. 

Phrases: "Certificate of counsel,”'^® "counsel for 
prosecution,”74 "counsel of record,”75 «'counseP 
with the duties to which they may be assigned,”76 
and "junior counsel ;”77 also "counsePs signa¬ 
ture ;”76 and also, adjectively, "counsel fee” see At¬ 
torney and Client § 163. 

As a Verb 

To advise or recommend;7® to give advice to; 
to admonish; to proi>ose to be done; to recom¬ 
mend.®® 


Phrases: "Aid, abet, counsel, or procure,”®^ "aid, 
abet, incite, counsel, and procure’’ see Aid 3 C.J.S. 
p 503 note 39, "counsel, advise, or assist” see Aid 
3 C.J.S. p 504 note 62, " ^counsel’ or ^procure,’ 
and "procure, counsel, command or abet;”®® also 
"counsels or aids;”®4 ^nd also "aided, abetted, 
counselled, or encouraged,”®® and "counselled or ad¬ 
vised.”®® 

OOUNSELLOE NEST DESTBE OYE QUE PARLE 
ENVER LE PRESIDENTS.®7 

COUNSELOR, COUNSELLOR, COUNSELOR AT 
LAW, or COUNSEUEiOR AT LAW. See Attorney 
and Client § 3. 

COUNT. 

As a Noun 

A reckoning; the act of numbering.®® As ap¬ 
plied to count of votes in an election see the C.J.S. 
title Elections §§ 223-228, also 20 C.J. p 191 note 
47-p 193 note 4. In one of its senses, "count” is 
said to be derived from the French "conte,” a nar¬ 
rative or tale;®® and for this use in practice, as 
applied to civil procedure see the C.J.S. title Plead¬ 
ing §§ 87-91, also 49 C.J. p 154 note 71-p 165 note 
33, and to criminal procedure see the C.J.S. title 
Indictments and Informations § 152, also 31 C.J. 
p 742 note 46-p 743 note 56. In another sense, it 
is said to be derived also from the French "comte” 
and from the Latin "comes,” ai d has been defined 
as meaning an earl.®® 


68. Black LbD. 

69. Colo —^People v. Chipman, 71 
P. 1108, 1109, 81 Colo. 90. 

‘*Board of trustees'' sometimes eauiv- 
alent see Board 11 C.J.S. p 370 
note 19. 

TO. Iowa.—^Doonan v- City of Win- 
terset, 275 N.W. 640. 642, 643. 

71. Black KD. 

72. U.S.—^In re Atwell, DC.N.C., 140 
P. 368. 873 

16 C J p 361 note 10. 

73. US—^Benedict v. Seiberllngr, D. 
COhio, 17 F.2d 881, 838 

74. Mo—State V. Kowertz. 26 S.W. 
2d 113, 117, 824 Mo. 748. 

76. U.S.—Currln v. Nourse, C.C.A 
Mo, 74 P.2d 273, 276—Saunders v. 
Pigaly Wigaly Corporation, D.C 
Tenn., 1 P.2d 682. 588. 

76; Ark.—In re American Pzchanffe 
Trust Co., 66 S.W.2d 1065, 1067, 
188 Ark. 636. 

77. Bolliisd 

younaer of the counsel em- 

idoyed on the same side of a case. 


or the one lower In standing: or rank, 
or who IS intrusted with the less im¬ 
portant parts of the preparation or 
trial of the cause."—^Bla^ Li.I>. 

78. Bla<^ Ii.I> 

"This is xeanlxed in some Jurisdic¬ 
tions to be affixed to pleadingrs, etc, 
as affording the court a means of 
Judging whether they are interposed 
m good faith and upon legal grounds. 
It h8U9 been held that the word 'coun¬ 
sel' in this connection denotes a per¬ 
son capable of testifying, and that a 
certificate bearing only the firm's 
signatures of partnerships of attor¬ 
neys Is insufficient"—^Black cit¬ 

ing Benedict v. Seiberling, D.C.Ohio, 
17 P2d 831, 838 

78- Wis—Krudwig v. Koepke; 270 
N.W. 79, 81, 228 Wis. 244. 
Pistingniahad from “assess," "de¬ 
clare," and "fix."—^People v. Ray, 268 
P. 382, 384, 92 CaI.App 417. 

80 . US—^U. S. V. Hendnc, B.C. 
Or, 26 P.Cas.No.15,346, 3 Sawy. 
476. ,478. 
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Cal—^People v. Ray, 268 P. 882, 384, 
98 CahApp 417. 

81. Eng,—Howells v Wsmne, 16 C. 
B.N.S 3. 13, 109 B.C.L.. 2, 148 Re¬ 
print 682 

15 aj p 352 note 21 [a]. 

82. Eng.—^Benford v. Sims, 1898, 2 
QB 641. 

83. Md—Wimpllng v. State, 189 A. 
248, 252, 263, 171 Md. 362. 

8fc Porto Rico.—^People v. Uessus. 

12 Porto Rico 330, 334 

88. Wis.—^Krudwig v. Koepke, 270 
NW. 79, 81, 223 Wis. 244. 

86; U.S—U. S V. Hendnc, DCOi.. 
26 FCasNo.15,846, 2 Sawy. 476. 
478 

87. A maxim meaning “A counselor 
ought not to be heard who speaks 
against precedent."—^Morgan Leg 
Max. 

88. See 15 aJ. P 362 notes 26, 27. 

89. Burrill LD., citing I Blacbstone 
Comn p 659. 

90. Black Ii.lX 
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Phrases: ^'Count sur concessit solvere,”8i «40 
count average ”92 

As a VerT) 

“To count” has been held synonymous with or 
equivalent to “compute” see Compute 15 C.J S. p 
791 note 32, and the phrase “appraise money^^ see 
Appraise 6 C.J.S. p 92 note 69, and in the past 
tense has been distinguished from “inspected.”92 

Phrases: “Count the ballots also “counted 
against,”96 and “counted and tabulated ;”96 and al¬ 
so “counting upon a statute” see the C.J.S. titles 
Indictments and Informations § 139, also 31 C,J. p 
703 note 85-p 704 note 95, and Pleading § 86, also 
49 C.J. p 153 notes 63-65. 

OOXJNTABLE CLAUSES. See the C J.S. title Cus- 
toms Duties § 40, also 15 C.J. p 353 notes 42, 43. 

OOUMTTEE, In old English law, the most eminent 
dignity of a subject before the Conquest.®^ 

OOUNTENAITOE, 

As a Notui 

In old English law, credit, or estimation; also en¬ 
couragement, aiding, and abetting.® 2 

As a Verb 

To encourage by a favoring aspect; hence to 
abet, aid, approve, favor, sanction, or support.®® 

OOUin7EB. 

As a Noun 

Spelled also “Compter.” The name of two pris¬ 


ons formerly standing in London, but now demol¬ 
ished. They were the Poultry Counter and Wood 
Street Counter.^ 

As an Adjective 

Contrary to; contrary way; opposition to, etc.2 

Counter deed. A secret writing, either before a 
notary or under a private seal, which destroys, in¬ 
validates, or alters a public one.® 

Couwter letter. A species of instrument of de¬ 
feasance common to the civil law,^ defined as an 
agreement to reconvey where property has been 
passed by absolute deed with the intention that it 
shall serve as security only; a defeasance by a sep¬ 
arate instTument.6 

Counter register. As apphed to accounts and con¬ 
nected with the duties of a controller see Compr 
troller or Controller 15 C.J.S. p 789 note IL 

Counter security. A security given to one who 
has entered into a bond or become surety for an¬ 
other; a countervailing bond of indemnity.® 

Other phrases: “Counter abstract” see Appeal 
and Error §§ 1000, 1001, “counter ease” see Appeal 
and Error § 950, “counter complaint” see the C.J. 
S. title Set-off and Counterclaim § 7, also 57 C J. p 
367 note 33, “counter mark,”'^ “counter offer” see 
the C J.S. titles Contracts § 43, Sales § 29, also 55 
C.J. p 103 note 79~p 105 note 86, and Vendor and 
Purchaser § 31, also 66 C.J. p 523 note 18, “counter 


91. A term In Bnsrllsli practice 

(1) Defined as ‘'a claim based upon 
a promise to pay;—a count in the 
mayor's court of London ”—^Black 
LD. 

(2) “Under it the plaintiff can sue 
for any liquidated demand, but not 
for money due under a covenant 
Particulars defining more precisely 
the nature of the claim must be de¬ 
livered with the declaration,”—^Black 
LD. 

92. A trade term 

Applied to shelled peanuts, **40 
count means 40 per ounce” according 
to ^"a well known usage in the 
trade.”—Kockos v C Itoh & Co, C 
CA.Cal., 288 F. 657. 558 

93. NT—^Larrowe v Lewis, 27 NB 
1075, 128 N.T, 693, 694. 

9A K L—^Arnold v Town Council 
of Warwick, 144 A 64, 66, 49 K L 
468 

“Canvass the returns” distinguished 
see Canvass 12 C J S p 1114 note 8. 

95. Mo—^McFarland v. Gillioz, 37 S 
W2d 911. 915, 327 Mo. 690. 


9eL RI—Gainer v. Dunn, 69 A. 336, 
338, 29 HI 232. 

97. Black L D. 

98. Black LD 

99. Mass—^Brown v. Perkins, 1 Al¬ 
len 89, 98. 

Mo.—Cooper v Johnson, 81 Mo 483, 
489—^McManus v Lee, 43 Mo 206, 
208, 97 AmD. 386 
Something more than '*to witness” 
Mo.—Cooper v Johnson, 81 Mo 483, 
490 

1. Black L D 

2. NT—Sllliman v. Eddy, 8 How 

Pr 122, 123. ' 

3; Black L D. 

4. Black L D. 

“It is executed by a party who has 
taken a deed of property, absolute 
on Its face, but intended as security 
for a loan of money, and by it he 
agrees to reconvey the property on 
payment of a specified sum. The 
two instruments, taken together, con¬ 
stitute what IS known in Louisiana 
as an ‘antichresis.*”—^Blacdc LD. 
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6. La—Harcher v. Earcher, 70 So. 
228, 229, 188 La. 288, 292. S^e 
also the C J S title Mortgrages § 
24, also 41 C J. p 320 note 20 [a] 

ITsed to set aside sale of immovable 
property 

”It is also the general rule of our 
jurisprudence that the verity and 
reality of authentic sales of im¬ 
movable property can be assailed 
only in two ways: ‘First by means 
of a counter letter; second, by the 
answers of the other party to in¬ 
terrogatories on facts and articles, 
which stand in lieu of and are equiv¬ 
alent to a counter letter.* **—Scurto 
V Le Blanc, 184 So. 567, 570, 191 
La. 186 

6. Black LD. 

7. A sign put upon goods already 
marked; also the several marks put 
upon goods belonging to several per¬ 
sons, to show that they must not be 
opened, but in the presence of all 
the owners or their agents.—Black 
L.D. 
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proposal,^'counter proposition,^'9 "counter sched¬ 
ule,and "counter wills" see the C.J.S. title “Wills 
-§ 1364, also 15 C.J. p 354 note 66. 

OOIJyTEBC LATM . See the C.J.S. title Set-off and 
Counterclaim § 6, also 57 C.J. p 366 note U-p 367 
note 32. 

CO u hi T B RE X TENSION*. In surg^ery, in connection 


with Buck's extension process, it is defined as the 
pull upwards, holding the body against extension 
downwards, effected by a splint appliance, on the 
upper end of which is a nng fitting around the 
thigh against patient’s groin.^^ The term has been 
compared or contrasted with ‘buck’s extension" see 
12 C-J.S. p 375 note 64. 

OOXINTrEBFElT. See Counterfeiting § !• 


8. Conn—Riverside Coal Co. v. El¬ 
man Coal Co, 159 A 280, 281, 114 
Conn. 492. 


9. Tex.—Standard v. Texas Pacific 
Coal & OU Co.. Civ-App, 47 S.W.2d 
448, 449. 


10. Ky.—Farmers' Bank v. Pente¬ 
cost, 11 Ky.L. 96. 

11. Wash—Sweet v* Bouxe. 259 P. 
25. 145 Wash. 142. 
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COUNTERFEITING 

This Title includes falsely and fraudulently imitating or altering coin or other money or government 
obligations or securities, and uttering, having, or pretending to have in possession, offering, advertising, 
etc., such counterfeits; nature and extent of criminal responsibility therefor; and prosecution and punish¬ 
ment of such acts as public offenses. 

Kntters not in this Title, treated elsewhere In this work, see Descriptive-Word Indeoc 

Analysis 

t OFFENSES AND EBSPONSIBILITT THEBBFOE, §§ 1-22 
n. PEOSEOUTION AND PUNISHMENT, §§ 23-38 

Sub-Analysis 

L OFFENSES AND EESPONSIBILITY THEEEFOE—p 719 
§ 1. Definitions—^p 719 

2. At common law—^p 720 

3. Statutory provisions —p 720 

4. Counterfeiting—^p 720 

5. - Subject matter in general—^p 720 

6. - Coins and bars—p 720 

7. -Bills and other obligations —p 720 

8. -Validity of subject matter—^p 721 

9. -The act—^p 722 

10. -Intent—^p 722 

11. - Similitude—^p 722 

12. Alteration and debasement—^p 723 

13- Obtaining, possessing, and disposing of, counterfeits—^p 724 

14. -Buying, importing, or procuring—^p 724 

IS- -Having possession—p 724 

16. -Uttering and passing—^p 726 

17. -Advertismg—^p 728 

18. - Selling or exchanging—^p 728 

19. Making or having in possession counterfeiting tools, instruments, or materials 

—p 729 

20. Photographing currency—^p 730 

21. Other offenses—p 730 * 

22. Defenses—p 730 

IL PEOSEOUTION AND PUNISHMENT—p 730 

§ 23. In general—^p 730 

24. Indictment or information—^p 730 

25. -Requisites and sufficiency in general—^p 730 

26. -Language of statute and statutory forms—^p 731 

27. - Subject-matter and similitude—^p 731 

28. -The act—^p 735 

29. - Intent and scienter—^p 735 

30. Issues, proof, and variance—^p 736 

31. Presumptions and burden of proof—^p 737 

32. Admissibility of evidence—^p 738 

33 . Weight and sufi&ciency of evidence—^p 741 

34. Trial—p 742 

35. -Questions of law and fact—742 
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§1 


n. PEOSEOUTION AND PXJNISHMENT--Continned 
§ 36. -Instructions—742 

37. -Verdict and findings—743 

38. Sentence and punishment—^p 743 


L OFFENSES AND KESPONSIBIUTY THEEEPOR 


§ 1. Definitions 

''Counterf«ItIng/’ as the term is used in this TltlSr 
may be defined as the crime of the false making, with 
the requisite, criminal intent, in the similitude of the 
genuine, of coins or other money or government obli¬ 
gations the subject of the offense. The thing fabricated 
Is a counterfeit and the act done is to counterfeit. 

The crime of counterfeiting as it is discussed in 
this Title and its elements specifically considered in 
§§ 4-11 infra, may be broadly defined as consisting 
in the false making, with the requisite criminal in¬ 
tent, in the similitude of the genuine, of coins or 
other money or government obligations which are 
the subject of the offense at common law or under 
statute. It is to be distinguished from forgery in 
that in counterfeiting there must be a resemblance 
to the coin or instrument counterfeited, as is stat¬ 
ed infra § 11, while, as is stated in the CJ.S. title 
Forgery § 13, also 26 C.J. p 908 notes 65-71, it is 
not essential that a forged instrument be perfect 
in its resemblance to the kind which it was intend¬ 
ed to represent, but it is suflScient if it is calculated 
to deceive. Further, the subject of the crime as it 
is discussed m this Title must be one relating to 
money or government obligations, as noted infra ^ 
5-8, while the subject of forgery, as stated in the 
CJ.S. title Forgery § 18, also 26 C.J, p. 907 note 
S7-p 908 note 64, except as restricted by statute, 
may be committed by any writing which, if genuine, 


would operate as the foundation of another man's 
liability or the evidence of his right. 

Counterfeit, As a noun a “counterfeit” may be 
defined as a likeness or resemblance intended to 
deceive and to be taken for that which is original 
and genuine.^ By its etjrmology and common in¬ 
tendment the term signifies the fabrication of a false 
image or representation,2 and it imports an imita¬ 
tion, likeness, or resemblance hence it may be 
defined as an instrument falsely made in the simili¬ 
tude of a genuine instrument^ but as employed in 
some statutes the term has been held to apply not 
only to an imitation of a genuine original but to any 
paper which purports to be a genuine onginal.5 

As a verb, “to counterfeit” may be defined as 
to make something in the resemblance or similitude 
of another.^ 

Counterfeit hill, A counterfeit bill is one printed 
from a false plate, and not a bill printed legitimate¬ 
ly or illegitimately from a genuine plateJ 

Counterfeit coin, A counterfeit coin is one made 
in imitation of some genuine coin.® Both the coin 
made and that in imitation of which it is made 
are said to be “counterfeited.”® 

Counterfeiter, In legal parlance a counterfeiter 
is one who unlawfully makes base com in imitation 


1. TT-S.—Metropolitan Nat. Bank v. 
National Surety Co., D.C.Minn, 48 
F.2d ell, 612, quoting: Corpn* Juxim. 

15 C J. p 357 note 1 

а. US—^U S V Mangrold, NT., 3 
How. 660, 13 L.B3d 267. 

3 , (ja.—Sessions v. State, 69 SB 
196, 3 GaApp. 13—State v. Calvin, 
R.MCliarlt. 151 

4 , U.S—^U. S V. Barrett, DCND, 
111 F 369. 

Oa.—Sessions v State, 59 S B. 196, 3 
Ga.App 13, 16. 

B. oa.—Sessions v. State, supra 

16 C J p 367 note 4 

б. U.S.—U S v Otey, caOr., 81 
F. 68, 69, 12 Sawy. 416. 

Otlier deAnltioiLS 

(1) To “counterfeit” an instrument 
Is to falsely make it.—^De Rose v 
People, 171 P 369, 860, 64 Colo. 332, 
ZjB.A1918C 1193. 


(2) For additional definitions see 
16 C.J. P 357 note 6. 

7. Ohio—Kirby v. State, 1 Ohio St. 
185, 187 

\ 

“Spurious hUl” distiwgntshed. 

A “spurious bill** is one which 
may be a legitimate impression from 
the grenuine plate but it must have 
the signatures of persons not the of¬ 
ficers of the bank whence it purports 
to have been issued or else the 
names of fictitious persons. It may al¬ 
so be an iUegnitlmate impression from 
the grenuine plate or an impression 
from a counterfeit plate, but it must 
have such signatures or names as 
hereinbefore stated—Kirby v. State, 
1 Ohio St 186, 187. 

“Altered bill’’ distiugrulshed 

Under the provisions of some stat- 
^utes an **altered bill** cannot be a 
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counterfeit bill but must be an au¬ 
thentic and genuine bill legritimately 
printed from the grenuine plate and 
truly signed by the proper officers, 
but altered in its denomination or in 
some other material part—^Kirby v 
State, supra. 

A '^alse bllL” may, in a greneral 
sense, include a bill which is counter¬ 
feit alone, or counterfeit and forged, 
or forged alone, or spurious alone, 
or an altered bill; hence is a term 
>too loose to be employed in a statu¬ 
tory definition of crime.—Kirby v. 
State, supra. 

8, US —U S, V. Hopkins, D C N C, 
26 F. 443—U, S v. Bogart BCN. 
T.. 24 F.Cas No.14,617, 9 Ben. 814. 

15 C J. p 357 note 8 

9. Vt—State v. Griffin, 18 Vt liar 
15 C.J. p 367 note 8. 
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§ 2 


of the true metal, or forges false currency, or any 
instrument of writing, bearing a likeness and simili¬ 
tude to that which is lawful and genuine, with an 
intention of deceiving and imposing on mankind.^® 

§ 2. At Common Law 

Counterfeiting the coin of the realm Is a common- 
law felony and certain other offenses in connection with 
the making and passing of counterfeits are common- 
law misdemeanors. 

By the ancient common law making counterfeit 
com of the realm was treason and subsequently a 
felony and passing counterfeit coin^^ or having 
possession of an instrument for counterfeiting cur¬ 
rent coini8 were common-law misdemeanors. So 
the passing in one state of a counterfeit note of a 
bank of another state^^ or the making in one state 
of counterfeit bills current in another^^ has been 
held punishable as a common-law misdemeanor in 
the state where they are passed or made. It has 
been held that having counterfeit in possession with 
intent to pass as true^® and uttering with such in¬ 
tently are not indictable as common-law cheats be¬ 
cause there has been no one defrauded or cheated. 
On the other hand, it has been held that passing a 
false note purporting to be that of a bank having 
no existencei® or the passing of an unsigned bank 
billl® may be punishable as a common-law cheat 

§ 3. Statutory Provisions 

Statutory provisions in the various jurisdictions 
punish counterfeiting and various kindred offenses 
and the elements of the crimes defined by such stat¬ 
utes are specifically considered in the following sec¬ 
tions, §§ 4-21. Consult Pocket Parts for later cases. 

§ 4* Counterfeiting 

The essential elements of the crime of counter¬ 
feiting as defined in the statutes of the several 
jurisdictions are considered m detail m the fol¬ 
lowing sections, §§ 5-11. 


§ 5 . Subject Matter in General 

Things which may be the subject of the offense 
of counterfeiting under particular statutes depend 
upon the wording and construction thereof as dis¬ 
cussed infra §§ S-8. Prosecutions for the counter¬ 
feiting of trade marks are considered in the CJ.S. 
title Trade-Marks, Trade-Names and Unfair Com¬ 
petition, § 220, also 63 CJ. p 582 notes 5, 6. 

§ 6. — Coins and Bars 

The counterfeiting of gold, silver, and nninor coins 
of the United States and of gold or silver bars coined or 
stamped at the mints or assay offices of the United 
States is made an offense by the federal statutes, as is 
the counterfeiting of foreign coin current or in actual 
use and circulation as money In the United States and 
also the making of tokens in the likeness of such coins. 

The counterfeiting of every gold and silver coin, 
all minor coins, and all gold and silver bars which 
have been or hereafter may be coined or stamped 
at the mints and assay offices of the United States, 
is made a crime by the federal statutes.^® Also it is 
an offense against the federal statute to counterfeit 
any foreign gold or silver coins, which by law are, 
or hereafter may be, current in the United States, 
or which are m actual use and circulation as money 
in the United States 

Token in hktness of coin. The federal statutes 
punishing the making, importation, or possession 
of business or professional cards, etc, in likeness 
of, or similitude to, coins of the United States or 
foreign countries as a misdemeanor do not cover 
the making and possession of counterfeit molds and 
counterfeit coins which is punishable as a felony 
under other sections of the statutes .22 

§ 7. - Bills and Other Obligations 

Practically all types of government obligations, bank 
notes, and other paper currency are by statute made 
subject of counterfeiting. A false indorsement of the 
name of the payee of a genuine obligation, however, is 
not included. The obligations of foreign governments, 
foreign bank notes, etc., are also made the subject of 
counterfeiting. 

Under the federal statutes and statutes of the 


10 . Ala—^Tliirman v. Matthews, 1 
Stew. 384, 386. 

15 C.J. p 367 note 11. 

11. TTS—IT, S V. Field, CC.Vt, 16 
F 778, 21 Blatchf 330—^U. S. v. 
Coppersmith, C C Tenn, 4 F. 198, 
207, 2 Fhpp. 646. 

15 C J. p 367 note 17. 

12. US—XT S. V Field, CC.Vt, 16 
F 778, 21 Blatchf 330—^U. S. v. 
Coppersmith, C.C Tenn., 4 F. 198, 
2 Flipp 546 

Wis—^Wilson V. State, 1 Wis. 184, 

16 C.J. p 867 notes 18-19. 


13. N,T—In re Dorsett, 5 City Hall 
Kec 77—^In re Murphy, 4 City Hall 
Bee 42 

16 C J p 867 note 20 

14. Pa—Lewis v. Commonwealth, 2 
Serg: & K 561. 

15. NC.—State v Knigrht, 1 NO 44 

16 . US —U S V Wngrht, DC, 28 F. 
Cas No.16,772, 2 Cranch, C C 68, 

R.I—State V Brown, 4 R.I. 628, 70 
AmD. 168. 

15 C J p 857 note 24. 

17* R.I.—State v. Brown, supra. 

720 


18. Va —Commonwealth v Speer, 
2 Va.Cas. 66, 4 Va, 66. 

19. S C.—State v. Stroll, 30 S C L. 
244. 

15 C.J p 368 note 29. 

20. US—^U S v. Brown, CCOhio, 
24 F Cas No 14,667, 4 McLean 142. 

15 C J p 368 note 48 

21. U S.—^U. S. V. Gardner, N J , 10 
Pet 618, 9 LBd 666—U S v 
Brown, CCOhio, 24 P Cas No 14,- 
667, 4 McLean 142. 

22. US—Kaye v U. S., Ill., 177 F. 
147, 100 C.C.A. 667. 
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various states, bank notes, bills, and other paper 
currency and practically all types of governmental 
obligations or securities are the subject of the of¬ 
fense of counterfeiting ;23 checks,^^ orders,25 cer¬ 
tificates of indebtedness,^^ and warrants^^ have 
been declared to be the subject of counterfeiting, 
but of course the statutes do not cover matters not 
within their terms.28 

A government obligation may be the subject of 
counterfeiting or forgery regardless of whether 
or not It is negotiable.29 

The forgery of an vndorseinent of the name of 
the payee on a government obligation is not pun¬ 
ishable within the meaning of the federal statute as 
to the forging, counterfeiting, or alteration of any 
obligation or other security of the United States, 
since the indorsement is at most the purported ob¬ 
ligation of the indorser and not o‘f the United 
States.20 


§ 8 

Obligations of foreign nation or sister state. 
The counterfeiting within the United States or any 
place subj’ect to its jurisdiction of bills, notes, and 
other obligations or securities of foreign govern¬ 
ments,and the issue of foreign banks or corpora¬ 
tions when such issue has been authorized to cir¬ 
culate as money, 22 has been made punishable by 
act of congress. The words ‘'obligation” and "se¬ 
curity” as used in such a statute are to be given 
their ordinary and usual meaning.23 

Notes of a bank of a sister state may be the sub¬ 
ject of forgery.24 

§ 8. — Validity of Subject Matter 

An instrument which Is void on its face ordinarily 
cannot be the subject of the offense of counterfeiting. 

If the original mstrument is void on its face, 
counterfeiting it is ordinarily no offense®^ since un¬ 
der the statutes it is usually essential that the in- 


23. Bank notes or blUa ffeuerally 

N.T—People v. Rhoner, 4 Park Cr. 
X66, 171—16 C J p 868 note 60 [b] 
—26 C.J p 914 note 7. 

Pederal reserve bank note 

K.T—People v Fury. 18 NE.2d 660, 
279 Isr.T 433, reversing People v 
Ollis, 5 NYS2d 510, 254 AppDiv 
811. 

Hotes of a bank wbLOBe ebaxter has 
enplred but whose notes purport to 
have been issued prior to the expira¬ 
tion thereof may be subject of for¬ 
gery 

Pa—^White V. Commonwealth, 4 Binn 
418 

Va,—^Buckland v. Commonwealth, 8 
Leigh 732, 35 Va. 732 
26 C J. p 915 note 8 

Botes of a private nnobartered 
bahk where there is no positive stat¬ 
utory provision against the circular 
tion of such notes may be forged 
U.S.—U S V Winslow D.C, 28 F 
Cas No 16,741, 2 Cranch CC 47 
Pa.—^Butler v. Commonwealth, 12 
Serg & R 287, 14 Am.D. 679. 

26 aj. p 915 note 9. 

Botes of nonexistent bank 

Under a statute providing for the 
pumshment of forgery by counter¬ 
feiting notes “purporting*’ to be is¬ 
sued by a bank it is an offense to 
issue notes of a nonexistent bank.— 
State V. Hayden, 16 N.H. 366. 

Other seouzitles or obligations 

(1) A war savings certificate with 
stamp or stamps affixed thereto and 
the name of the owner written there¬ 
on, la an obligation of the United 
States, within Pen Code §§ 148, 161.— 
U. S V. Rossi, DC Or, 268 F 620 

(2) Reauisition on county welfare 
board—^Moss v. Arnold, Cr., 76 P.2d 
491. 


(3) Silver certificate as document' 
of credit.—^U. S. v. Gardner, 3 Philip¬ 
pine 398 

Xmitatlng bank notes with advertis¬ 
ing thereon 

Under the statute as it stood prior 
to act March 4, 1909 c 321, it was 
unlawful to make and utter business 
cards in the likeness of a govern¬ 
ment bond or national bank note; 
but the penalty denounced by the 
statute is only recoverable by a aui 
tarn action brought by an informer, 
no provision being made for its re¬ 
covery at the instance of the gov¬ 
ernment — U. S V. Laescki, D.C Ill , 
29 F. 699. 

Instruments subject of forgery see 
the CJS title Forgery §§ 18-86, 
also 26 CJ. p 907 note 67-p 923 
note 29 

24. US.—^Buckner v. Hudspeth, CC. 
A.Kan., 106 F.2d 398 

25. Ga.—Chambers v. State, 97 S.E 
256, 22 GaApp. 748. 

Idaho—^Ex parte Lowe, 298 F. 940, 
50 Idaho €2. 

Ill —^People V. Kramer, 185 NB 690, 
352 I11.APP. 304. 

Minn—State v. Stuart, 281 N.W. 299. 
2 & U S.—Gesell v. U. S., C C.A. 

Minn, 1 F.2d 283. 

NT.—People v. Brie, 48 Hun 317 
Wis.—^Lurye v State, 266 N.W, 221. 

27. Miss—^Pagaud v. State, 18 Miss. 
491. 

Mo—State v. Tyree, 100 S.W. 646, 
201 Mo. 574 

26 C J. p 915 note 80 Chl-Cf]. 

28. U.S.—U. S. V. Irwin, CCOhio, 
26 F.Cas No.15,445, 5 McLean 178. 

15 CJ. P 358 note 51 

29. U.S.—U. S. V. Rossi, D.C.Or,, 268 
F. 620. 
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strument be capable of defraudmg.3® It is not 
necessary, however, that the instrument, if genuine, 
would be valid if on its face it purports to be 
good; the want of validity must appear on its 
face.87 The counterfeiting of coins or bank notes 
which are not current is not an offense.38 

§ 9. - The Act 

In general the act of counterfeiting consists In the 
making of a false or simulated copy of the com or in¬ 
strument. 

As applied to coins, the act of counterfeiting is 
the making of false coin capable of being circulat-. 
ed as genuine.3® Brightening a piece of base metal 
by boiling in lye and rubbing with a cloth, there¬ 
by increasing the resemblance to, the true com and 
making it more readily acceptable as such, may con¬ 
stitute the offense,^ 0 as may changing, by plating or 
other process, inferior corns or base metal into re¬ 
semblance of cornel Actual participation in mak¬ 
ing counterfeit is not necessary to the offense of 

counterfeiting.^^ 

The offense may be complete, although the false 
coin is in an unfinished state, provided it is so far 
finished or m such condition that it is calculated to 

deceive,43 

Government chligatione or securities. As applied 
to government obligations, the act must consist of 
the making of a false instrument,^^ not the unau¬ 
thorized making of a genuine mstrument.45 


§ 10. - Intent 

Whether or not a specific intent Is an essential ele¬ 
ment of the offense of counterfeiting depends on the 
wording of the statute creating the offense. 

Whether a specific fraudulent intent is necessary 
to constitute counterfeiting depends on the language 
of the statute creating the offense. Thus, while it 
has been held to be no part of the statutory defini¬ 
tion of the crime of counterfeiting coins,46 it is gen¬ 
erally held to be an essential element of the crime 
of counterfeiting a governmental obligation or se- 
curity.47 Illustrations of stamps of foreign govern¬ 
ments in. a philatelic catalogue must have been 
made with a view to deceive before they may be 
considered forgeries or counterfeits.^* 

§ 11. — Similitude 

To constitute the offense of counterfeiting the coun¬ 
terfeit must be in the similitude of the genuine. 

To constitute the offense of counterfeiting, it is 
generally required under the statutes that the sub¬ 
ject matter be in the similitude, or in the likeness, 
of the genuine instrument which it purports to imi¬ 
tate;^* thus a counterfeit coin must be a repre¬ 
sentation of a genuine com,®® and counterfeit of 
bank bills must have the external appearance of the 
genuine, the words and figures of the true, without 
other similitude, not being sufficient.*^ The simili¬ 
tude or imitation required is that the counterfeit be 
so exact as to impose on and deceive persons of 
ordinary observation, using such caution as is ordi¬ 
narily exercised by prudent men in the particular 


3a Ill—'People y Kramer, 185 N'E 
590, 352 IllApp 304. 

Okl —^Moss V. Arnold, Cr., 75 P.2d 
491. 
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53 

Mass.—Commonwealth v. Bond, 1 
Gray 564 

15 C.J. p S59 note 56. 
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15 O Ji P 359 note 57. 

40. Va.—^Rasnick v. Commonwealth, 
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22 F. 890. 
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stamps when printed from defaced 
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transaction in which they are engaged;®^ it should not mean that the United States must be the actual 


be such a likeness as is calculated to deceive an 
honest and unsuspecting man of ordinary care and 
observation when dealing with a man supposed to 
be honest,S3 although it need not be exact in its 
similitude,®^ nor such as would deceive an expert 
or one having particular experience.®® 

If the counterfeit is prima facie fitted to pass as 
true, the similitude is sufficient,®® The similitude 
may exist in a counterfeit bank bill, although the 
bank purporting to issue the bill had in fact never 
issued one of that denomination.®7 

§ 12. Alteration and Debasement 

It Is under the statutes a criminal offense to ma¬ 
terially alter, with intent to defraud, a governmental ob¬ 
ligation, or to debase a coin. 

Under statutes so providing, it is a criminal of¬ 
fense to matenally alter, with intent to defraud, 
governmental obligations or securities which are the 
subject of counterfeiting.®® It is not necessary that 
the validity of the altered obligation be destroyed 
or impaired,®® but it is essential to constitute the of¬ 
fense that the alteration be material to a scheme to 
defraud.®® The intent to defraud may be sufficient, 
although the intended victim is himself a party to 
an illegal transaction.®^ The alteration need not be 
so perfectly performed as to deceive experienced 
or prudent persons, but the offense may be com¬ 
plete if only ignorant or inexpenenced persons 
would be deceived.®^ The fact that the altered in¬ 
strument is an obligation of the United States does 


or intended victim.®® 

The offense may be committed by changing the 
words and figures of a bank note or bill so as to 
increase its apparent denomination.®^ In fact it 
has been held that the offense is not committed 
unless the apparent value of the bill is increased,®® 
although there is authority indicating, both in the 
case of a silver certificate®® and a bank note,®^ 
that merely changing the figures may be sufficient. 
The act of splitting a bank note so as to sever the 
face from the reverse side, thereby changing the 
effect of the note,®® or the act of pasting together 
two notes of different denominations,®® may consti¬ 
tute an alteration. Further, the offense may be 
committed by taking a genuine note of an insolvent 
bank and altering the location of the bank to a 
place where there is a solvent bank of the same 
name.7® In the absence of statute it is not a crime 
to alter a counterfeit national bank note.^l 

A war savings certificate with stamp attached 
may be criminally altered by the act of obliterating 
the post office and registration number,^® or by the 
removal of the stamp,73 with an intent to defraud. 
The serial number, not being a material element 
of the obligation, may be erased without violating 
the statute.74 

Coins, While it is a federal offense to remove 
silver from a coin and replace the silver with a base 
metal so as to give the appearance of a good coin, 
it IS not an offense to punch a hole with a sharp in¬ 
strument, no silver being removed, and plug such 
hole with base metal.^® 
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§ 13. Obtaining, Possessing, and Disposing 
of, Counterfeits 

Offenses relating to the obtaining, possessing, 
passing, advertising, and disposing of counterfeit 
are discussed specifically infra ^ 14-18. Consult 
Pocket Parts for later cases. 

§ 14 . Bu37ing, Importing, t>r Procuring 

It Is a criminal offensa to buy or bring Into the 
United States, with intent to pass, a counterfeit gov¬ 
ernment obiijgation. 

Under federal statute it is a criminal offense to 
buy,7« or bring into the United States,with intent 
to pass, publish, utter, or sell, an altered or counter¬ 
feit obligation of the United States. It is unneces¬ 
sary that there be an intent to defraud in addition 
to the specific intent named.78 

§ 15. - Having Possession 

a. In general 

b. Subject matter and similitude 
a. In General 

It Is a‘ criminal offense, under various statutes, to 
have in possession with the requisite Intent or knowledge 
counterfeit com or government obligations. 

Under statutes so providing, the possession, with 
a certain prescribed intent, of any counterfeited or 
altered com, bill, or other obligation or security, do¬ 
mestic or foreign, is a crime.78 Under these stat¬ 
utes it is not material how the person came into 
possession. Whether he made, bought, or found the 
counterfeit makes no difference, provided he is in 
possession 

To constitute‘possession the counterfeit need not 
be found on the person It is sufl&cient if it is un¬ 
der the control of‘the accused and the place of 
possession need not be under his exclusive con- 
f^l 82 

If counterfeit com is found on one of two per¬ 


sons acting hi guilty concert, both knowing of the 
possession, both are guilty.83 However, where an 
intermediate purchaser intervenes, the party origi¬ 
nally selling counterfeit, is not an accessory to the 
possession of one receiving it from the intermediate 
purchaser.84 

Knowledge and intent. Statutes defining the dif¬ 
ferent offenses relating to the possession of counter¬ 
feit money or governmental obligations vary in 
their descriptions of the necessary intent. Some 
prescribe an intent to defraud, others an intent to 
sell or otherwise to use the coimterfeit possessed, 
and others an intent to pass, publish, utter, or sell.85 
The existence of the specific intent prescribed by 
the statute m question is necessary to make out a 
crime under that statute,*88 but where the statutory 
intent exists no other or further mtent is essential 
or matenal.87 

Under the federal statute defining the offense of 
having in possession counterfeit gold or silver coins 
It is necessary that accused have them in his pos¬ 
session “knowing the same to be false, forged or 
counterfeited,”88 although there is no necessity for 
such scienter under the statute relating to posses¬ 
sion of counterfeit minor coins.88 While knowl¬ 
edge of the false making has been held unneces¬ 
sary under a statute m one state,®® in another juns- 
diction, under a statute making it a crime to have 
possession of counterfeit gold dust, knowledge of 
the counterfeit or spurious character of the matter 
possessed has been held essential.® ^ 

b. Subject Matter and Similitude 

To constitute unlawful possession of counterfeit 
money or government obligations, the instruments in 
question must be in the similitude or likeness of the 
' genuine. 

Under statutes prohibiting the possession of coun¬ 
terfeit money or government obligations with a 
specified mtent, it is an essential element of the of- 
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fense that the counterfeit be in the similitude or 
likeness of the genuine.92 

Under federal statutes the similitude required has 
been declared to be such a likeness to any of the 
genuine obligations or securities of the United 
States as is calculated to deceive an honest and un¬ 
suspecting person of ordinary observance and care 
in dealing with a person supposed to be upright and 
honest the resemblance need not be so great as 
to deceive experts, bank officers, or cautious men 
In applying this rule some of the earlier cases held 
that the required similitude could not exist in the 
case of possession of instruments bearmg some re¬ 
semblance to United States obligations or securities 
but showing on their face they were not such obli¬ 
gations, but were state bank notes^® or confederate 
notes.^® It has since been established, however, 
that it is not necessary that the fraudulent obliga¬ 
tion or security should purport to be an obligation 
or security issued under the authority of the Unit¬ 
ed States.®*^ Accordingly, the rule now seems to be 
that confederate money,®® state bank notes,®® or 
bonds issued by a private company and having a 
resemblance in their general form and style to bonds 
of the United States,^ may have such similitude to 
the corresponding obligations of the United States 
that possession thereof with the required intent con¬ 
stitutes an offense within the meaning of the statute. 
It is immaterial whether or not the instrument in 
question was criminal in its inception,® 

It may constitute an offense to have possession 
of counterfeit bills having the external appearance 
of bills issued by a certain bank, even though the 


bank has never issued any bills of that denomina¬ 
tion,® the artifice of varying the denomination of 
the counterfeit from that of genuine notes in cir¬ 
culation being of no avail to the offender.^ Al¬ 
though it has been held that to constitute the offense 
of possessing counterfeit notes with intent to pass it 
is not necessary that the bank by which they pur¬ 
port to be issued be in existence,® under a statute 
against possessing notes in the similitude of those 
issued by any bank established by law a contrary re^ 
suit has been reached.® 

To constitute the offense of having possession of 
counterfeit gold dust, no definite amount or propor¬ 
tion of relative difference in the actual value of gen- 
ume gold dust and that which is counterfeit is re¬ 
quired.'^ 

Necessity that obligation be executed. While 
some early cases have held that, to be an obligation 
made in the similitude of an obligation of the 
United States within the meaning of the federal 
statute making possession of such an instrument an 
offense, the instrument must be an executed one or 
one purporting to be executed,® subsequently provi¬ 
sion has been made by statute for the redemption 
of national bank notes put in circulation without 
the signature of the proper bank officials, and now 
such bank notes are held to be subjects of counter¬ 
feiting so that the possession of counterfeits of such 
notes constitutes a crime.® 

Under some state statutes so providing the pos¬ 
session of blank or unsigned bills with intent to fill 
them up is an indictable offense,^® whether the bills 
are genuine or counterfeit.^^ 
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The court said: 'Engraving and 
printing is the only feature which 
the language of the section covers, 
the only feature which, els the his¬ 
tory of the statute demonstrates, it 
was intended to cover' Since that 
decision, and possibly els the re¬ 
sult thereof. Congress has changed 
the language of the statute, and 
substituted for the words ‘engraved 
and printed' the words ‘made or ex¬ 
ecuted in whole or in part,' and 
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§ 16, - Uttering and Passing 

a. In general 

b. The act 

c. Intent and scienter 

d. Subject matter and similitude 

a. In General 

It !s an offense, under statutes so providing, to pass, 
utter, or publish counterfeit with the requisite Intent 
and knowledge. 

Under statutes so providing, it is an offense, sepa¬ 
rate from tliat of unlawful possession, to pass, ut¬ 
ter, publish, or to attempt to utter, publish, pass, or 
sell, with a specified intent and knowledge, counter¬ 
feit or altered money or government obligations.^^ 
Passing counterfeit, being a substantive felony of 
a higher grade, does not constitute the offense of 
obtaining goods by a false pretense.^^ 

b. The Act 

Passing counterfeit consists In the act of delivering it 
as money; uttering it Is the declaring of It to be good 
with intent to pass. 

The word *'pass,” as used in the statutes against 
passing counterfeit money, is technical and means 
to deliver as money or as a known substitute for 
money to put off in payment or exchange.i^ 
To complete the offense, tiiere must be an accept¬ 
ance of the counterfeit by the person to whom it is 
offered.^® Giving counterfeit money to a servant 
in payment for his services may constitute a pass- 
ing,i7 but the act of pledging a counterfeit bank 
note with the intention of redeeming it at a future 
day is not a passing, although the pledgdr knows it 
to be spurious.1® The delivery of counterfeit mon¬ 
ey to another with the view that it be passed off 


generally for the benefit of the one delivering it is 
not a passing in payment.^® 

To utter is to declare to be good with intent to 
pass so to assert, directly or indirectly, by word 
or action or to attempt to pass a spurious arti¬ 
cle, knowing it to be such, with intent to defraud .22 
Merely showing counterfeit, however, without an 
offer to pass it, or depositing it for safe-keeping, is 
not an uttering.23 An acceptance of proffered 
counterfeit is not necessary to complete the crime of 

"uttering.*’24 

The fact that an act of uttering or passing is 
committed on Sunday does not prevent it from con¬ 
stituting such offense, although the same act also 
constitutes another offense.26 The illegality of a 
transaction in which counterfeit money is passed 
has been held to be no defense to a charge of utter¬ 
ing or passing such counterfeit.*® 

Selling, While it has been held that a sale of 
counterfeit bank notes is not a “passing, may 
constitute an offense under a statute which makes it 
an offense to “utter, pass and publish” counterfeit 
notes without requiring in terms that they should 
be passed as “true.”*® As shown infra § 18, a 
sale is an offense where it is expressly made so by 
statute. 

Parties participating in act; necessity of pres¬ 
ence. EJvery person who is present and consents to 
the uttermg or passing, or who in any way aids 
or assists m doing it, or does any act or thing, in 
concert with the person who utters or passes the 
paper, which is connected with their common ob¬ 
ject, IS guilty of the offense.*® A party's presence 
at the act is essential in order that he be guilty 
One may be considered present, however, if he 


19. XT S.—^Buckner v Hudspeth, C C j 
A Kan., 106 F2d 893—^Regrer v 
Hudspeth, C.C.A.Kan, 103 F 2d 826 
—-Fnedman v. U. S., CCA Ky, 6 
P2d 671—^U. S V. Rossi, DC Or, 
268 F. 620 

N.T—People v. Fury, 18 NB2d 650, 
279 N'T. 433, reversing* People v 
Ollis, 5 N.T.S.2d 610, 264 AppDiv 
811. 

16 C.J p 362 note 44. 

OoBstltiitloaaUty of •tatjite 

tr S.—U, 8 V. Marigold, N T , 9 How 
660, 18 LtBd. 257—Campbell v. XT. 
S. D.CVa., 4 F.Cas.No.2,873. 10 

Liaw Rep. 400 

16 aj. p 868 note 81 [b]. 

DelMUMd gold dust 

Idaho.—^People v. Page, 1 Idaho 189. 

13. Tenn-—Roberts v. State, 2 Head 
601 

14. MaM—Commonwealth v. Starr« 


4 Allen 301—^Hopkins v. Common¬ 
wealth, 8 Mete. 460. 

16 C J p 362 note 46. 

15. US—XT. S V Mitchell, CCPa, 
26 F.Cas No 16,787, Baldw. 866 
15 aJ P 362 note 47. 

IS. US—U. S V Mitchell, CCPa, 
26 F Cas No.16,787, Baldw. 366 

15 C J. p 363 note 70. * 

17. Mass—Commonwealth v. Starr, 
4 Allen 301. s 

1 6 Tenn.—Gentry v. State, 3 Yerg. 
451 

19. US—U S T Venable, D C, 28 
FCas.No.16,615, 1 Cranch CC 416 
Ga—^Rouse v. State, 4 Ga 136. 

90. U S —^U. S V Mitchell, C C.Pa., 
26 F Cas.No.l6,78T, Baldw 866. 

91. Mo—State v. Horner. 48 Mo. 
620 

Pa.—Commonwealth v Searle, 2 
Blnn. 332, 4 AmD 446. 

16 C.J. p 362 note 49. 


Staking oountesfelt at a gaming 
table as good money is an uttering, 
and losing it at place is a passing.— 
State y Beeler, 3 S.C.L 1 . 482. 

22. Idaho.—^People v. Page, 1 Idaho 
190. 

93. USi—U. S V. Mitohell, C.C,Pa, 

26 P Cas.No.16,787, Baldw. 366 

24. Mo —State v. Homer, 48 Mo 
526 

25. Ind—^Harman v. State, 11 Ind 
311. 

2A U.S—^Brooks v. U. S., C.C.A.Ga., 
76 P2d 871 

27. Tenn.—^Hooper v. State, 8 

Humphr 98. 

98. U S. —^U, S. V. Nelson, D C Mich . 

27 P.Cas.No.16,861, 1 Abb. 186 
16 C.J. p 868 note 64. 

99. U.S.—U. S. V. Mitchell CCPa., 
26 F.Cas.No.15,787, Baldw. 366. 

16 CJ. P 388 note 68. 
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is sufficiently near to the person who utters or 
passes it with his privity to give his assistance, 
or if he acts his part, or does anything connected 
with the uttering or passing.^O 

The offense of passing a counterfeit instrument 
may be committed by one who, knowing the paper 
to be counterfeit, delivers it to another who know¬ 
ingly passes It as true,3i as where it is delivered to 
an agent who, being employed for that purpose, 
passes It to another.32 

c. Intent and Scienter 

An Intent to defraud, and a knowledge of its false 
character, are elements of the offense of passing or utter¬ 
ing counterfeit. 

Usually, under the statutes, an intention to de¬ 
fraud is an element of the crime of uttering or pass¬ 
ing counterfeit,83 as is also knowledge or behef that 
the obligation uttered or passed is false and counter¬ 
feit.®^ Consequently, if a person be so intoxicated 
at the time of passing counterfeit that he actually 
•did not know it to be so, this constitutes a full de- 

fense.85 

Knowledge to an absolute certainty is unneces¬ 
sary; one receiving counterfeit innocently and 
passing it after having reasonable grounds to infer 


it to be spurious may be guilty of the offense.®^ 
However, a distinction between an intentional fail¬ 
ure to pursue inquiries, and an innocent, or even 
negligent failure to do so, has been noted, only in 
the former situation is one deemed to have knowl- 
edge.®*^ 

The fact that a person, knowing a note to be spur¬ 
ious, offers to take it back if it is not good does not 
prevent him from being guilty.®® 

d. Subject Matter and Similitude 

To constitute the offense of uttering or passing coun¬ 
terfeit, the subject matter must be counterfeit, that la, 
bear a resemblance or similitude to the genuine. 

Under statutes creating the offense of uttering or 
passing counterfeit money, generally it is essential 
that the money uttered or passed be counterfeit.®® 
That IS, it is necessary that there be uttered or 
passed an imitation bearing such a resemblance or 
similitude to coins, bills, or governmental obliga¬ 
tions which are the subject of counterfeiting as will 
deceive a person of ordinary observation.^® Ordi¬ 
narily it is not an offense to pass counterfeits of 
com, bank bills, or other obligations, the genuine of 
which are not current as money by law and usage, 
or which were not current at the time they were 


30. U.S—XJ, S v. Mitchell, supra. 

31 . XJS.—^tJ, S V. Mitchell, supra. 

32. XT.S .—"U S. V. Morrow, Pa-, 26 
P Gas No 15,819, 4 Wash.C.a 733. 

Soy as asrent In passincr counterfeit 
Mass —Commonwealth v Hill, 11 
Mass. 136 

32. XT.S.—^Buckner v Hudspeth, C.C 
A Kan. 105 P2d 893—Reger v. 
Hudspeth. C C.A.Kan, 103 F.2d 826 
—U S V. Rossi, D.COr, 268 F 
620 

15 C J. P 364 note 76. 

.34. US—^Zottarelli v. XJ S, CC.A. 
Ohio, 20 F 2d 795, certiorari denied 
48 S Ct. 169, 276 XJ S. 671. 72 L 
Ed. 432—^Hagan v TJ. S, C.CA 
Ohio, 296 F. 656. 

'Miss—^Keyes v. State, 148 So 861, 
166 Miss 816 

16 C.J. P 364 note 76. 

.36. Neb—O’G-rady v. State, 36 Neb. 

320, 64 NW. 666. 

15 C J. p 364 note 77. 

36 . N.T.—In re Gallagher, 6 City 
Hall Rec 1 

37 . XJ S —^Hagan v. XJ. S., C.C. A Ohio, 
295 F. 656. 

38. Tenn —^Perdue v. Stote, 2 

Humphr. 494. 

39. XJS—^XT. S V. Lissner, CCMass., 
12 F. 840. 

.Bank note under five dollars 

Passing a counterfeit bank note 
.under the denomination of five dol¬ 


lars is an offense under a statute 
prohibiting the passing of any coun¬ 
terfeit bank note, irrespective of a 
subsequent statute prohibiting the 
passmg of a genuine bank note un¬ 
der five dollars.—State v. Van Hart, 
17 N.J.Iiaw 827. 

Aotitioiis bank ofioers 

(1) A note purporting to be signed 
by the muper officers of the Bank 
of the XJnited States, but the names 
being in fact those of other persons, 
is within a statute against uttering 
counterfeit notes purporting to be 
issued by the president and directors 
of the bank.—^XJ. S v. Turner, N C., 7 
Pet,, U.S.. 182, 8 KBd. 633. 

(2) However, a draft signed by 
the president and cashier of the 
Bank of the XJnited States was held 
not a subject of counterfeiting under 
a statute against uttermg a false bill 
purportmg to be issued by order of 
the president, directors, and company 
of the bank—XJ. S. v. Brewster, | 
Pa., 7 Pet., XJ.S., 164, 8 LuEd. 646—^XJ. 
S. V. Turner, supra. 

<3) XJttenng a bill signed with the 
name of a fictitious cashier has been 
held not to be indictable as an ut¬ 
tering of a counterfeit bank note — 
Commonwealth v. Boynton, 2 Mass. 
77. 

40. Tenn.—^Dement v. State, 2 Head 

606, 75 Am.D 747. 

16 C.J. P 368 note 74 [b] (7). 
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Copper cent resembUng dime 
Knowingly passing a copper cent, 
changed by some chemical process to 
resemble a dime, constitutes a crime. 
—Glass V. State. 78 SW. 1068, 45 
Tex.Cr. 606. 108 Am S.R. 980. 

JL piece of octagonal shaped metal 

is not an instrument the passing of 
which constitutes an offense.—XJ S. 
V. Bogart, DC.N.T., 24 F.Cas.No.14,- 
617, 9 Ben. 814—16 C J. p 363 note 74 
[b] (10). 

Besemblanoc to coin on one side 

(1) There is authority holding that 
the offense of passing a counterfeit 
coin may be committed by passing a 
piece of metal representing a coin on 
one side but not on the other.—^XJ. S 
V. Brickler, 3 Phila., Pa., 426—^16 C 
J. p 868 note 74 [aj (2). 

(2) But there is authority holding 
to the contrary.—^Roberts v. State, 2 
Head, Tenn., 501—15 C.J. p 363 note 
74 [b] (9). 

State bank note resembling XXblted 
States note 

XJnder a federal statute against 
passing obligations in the similitude 
of XJnited States obligations, it has 
been held not to be an offense to pass 
a genuine note issued by a state 
bank, unaltered, although it may be 
worthless and may have some resemr 
blance by reason of its color to a 
XJnited States note.—^XJ. S. V. Boebe^ 
D.C.Pa., 149 P. 618. 
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made.**! However, under appropriate statutes it 
may constitute an offense to pass counterfeit bank 
notes purporting to be issued by a bank which is 
not m existence,^2 or to publish a counterfeit note 
of a private, unauthorized, or prohibited banker.'^s 

Uttering a counterfeit bank bill comes within 
the meaning of a statute prohibiting the uttering of 
a forged promissory note,^^ except where the legis¬ 
lature has evidenced an intention to distinguish 
between such mstruments by making separate of¬ 
fenses with different punishment of the passmg of 

each type of instrument.^5 

Effect of invalidity. The fact that the instrument 
uttered is void is immaterial, as every forged, coun¬ 
terfeited, or altered obligation is in fact void; if 
this were not the proper construction of a statute 
providing for this offense it would have nothing on 
which to operate.^® 

§ 17. — Advertising 

It Is uqder some statutes an offense to advertise for 
sale counterfeit money, or to use any device to bring 
about a sale or distribution thereof. 

The advertising of counterfeit money for sale 
may be made a distmct crime under a statute so pro¬ 
viding,^ 7 and such a statute may be made to cover 
every device to which resort can be had for the sale 
or distribution of counterfeit coin or paper mon¬ 
ey.^® The purpose of such a statute is to reach the 
nefarious business of offering, or pretending to 
offer, for sale counterfeit money and mducing peo¬ 


ple to invest their money, receiving in return either 
counterfeit money or packages purporting to con¬ 
tain coimterfeit money, and the gravamen of the of¬ 
fense IS the selling or offering to sell, counterfeit 
money or tokens of value, or what purports to be 
such, or the aiding or abetting of any scheme or de¬ 
vice having for its purpose the sale or putting m 
arculation of counterfeit money or tokens.^® 

§ 18. - Selling or Exchanging 

It IS an offense, under statutes so providing, to sell, 
with intent to defraud or intent to pass as true, an al¬ 
tered or counterfeit government obligation. 

Under statutes so providing it is an offense to sell, 
with intent to defraud or with intent to pass as true 
and genuine, an altered or counterfeit government 
obligation.®® If an intent to defraud future trans¬ 
ferees is present, it is not necessary that the im¬ 
mediate purchaser be deceived 

In order to constitute a sale within the meaning 
of such a statute it is not necessary that one part 
with his whole interest for a consideration, a sale 
on credit, or a delivery on the understanding that 
the counterfeit will be returned in case it is not 
sold may be sufficient.®^ The offense may be com¬ 
mitted by a sale of counterfeit bank notes, although 
no genuine notes of the .denomination sold were 
ever issued by the bank which it is purported has 
issued them.®® 

Uttering and publishing counterfeit bank notes as 
true and genuine does not constitute the offense of 
selling and bartering such notes.®^ 


41. Ill—Gutchins T. People, 21 Ill 
642 

Mo.—State v, Shoemaier, 7 Mo. 177 
NT.—^People V. Bathbun, 21 Wend 
521. 

15 C J. P 868 note 74 Ca] (3), [b] 

( 2 ). 

California ffold pieces 
Mass —Commonwealth v. Bond, 1 
Gray 664. 

16 CJ p 368 note 74 [b] (11). 

Frohlbitad foreign bins 

However, a statute prohibiting 
the circulation of foreign bank bills 
has been held not to exclude such 
bills from the operation of another 
statute making It an offense to utter 
and publish counterfeit bills of a 
certain denomination on foreign 
banks ^Thompson v. State, 9 Ohio 
St 354. 

▲ certificate of deposit of an in¬ 
surance company, payable on de¬ 
mand to bearer, although circulating 
as money to some extent, is not 
within the meaning of a statute 
makmg it a crime to utter and tender 
m payment as true a counterfeit 
bank bill, with intent to defraud 
—^Robmson v. State, 6 Wis. 586. 


42. TT.S—TJ. S. V Mitchell, CCPa, 
26 P Cas No.16,787, Baldw 866 

After expiration of hank’s charter 
Pa.—^White V. Commonwealth, 4 Binn 
418, ' 

Va—^Buckland v. Commonwealth, 8 
Leigh 732, 36 Va. 732 
16 C.J p 363 note 74 [a3 (7) 
Invalidity of law chartering hank 
However, it has been held under a 
statute that, where the law charter¬ 
ing a bank has been declared in¬ 
valid It IS no offense to pass counter¬ 
feit notes of such bank with intent to 
defraud the bank.—^De Bow v People, 
1 Den, N.Y, 9. 

43. Pa —Butler v. Commonwealth, 
12 Serg, & R 237, 14 Am D 679, 

16 CJ p 863 note 74 [a] (6) 

44. Mass —Commonwealth v Si- 
monds, 14 Gray 69 

16 CJ. p 363 note 74 [a] (10) 
Treasury note as forged money oh. 
ligation 

Passing a counterfeit United States 
treasury note has been held to be 
punishable as the passing of a forged 
money obligation. 

Kan —^Riggins v. State, 4 Kan 178. 
1 Mo —^In re Truman, 44 Mo. I8l. 
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45. Mass.—Commonwealth v Dole, 2 
Allen 166 

16 C J. p 863 note 74 [a] (12) 

46. U S —^Friedman v. U S, C.C.A* 
Ky, 6 P2d 671. 

47- NY—^People v. Albow, 36 NH. 
438, 140 NT 130, reversing 24 N 
Y.S 619, 71 Hun 123—People v. 
Marvin, 29 N.T.S. 381, 79 Hun 
810, affirmed 89 N.B 494, 144 NY 
647—People v. Reilly, 4 N T S. 81. 
61 Hun 624 

48. NY—People v. Reilly, supra 
46. NY—People v Albow, 36 N.EL 
488, 140 NT 130, reversmg 24 N. 
Y.S 619, 71 Hun 123 
60. US—Friedman v. U S., C.CA. 
Ky., 6 P2d 671—U. S. v. Rossi, D. 
C Or , 268 F 620. 

51. U S.—Friedman v. U. S, C C 
A Ky, 5 F 2d 671—^Leonard v. 

State, 29 Ohio St. 408. 

62. Mo—State v. Fitzsimmons, 80 
Mo. 236. 

63. Mo—State v. Fitzsimmons, su¬ 
pra 

64. Ohio.—Vanvalkenburgh v. State, 
11 Ohio 404. 
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§ 19. Making or Having in Possession Coun¬ 
terfeiting Tools, Instruments, or Ma¬ 
terials 

The making or having possession of Instruments or 
tools to be used for counterfeiting purposes is an offense 
under federal and state statutes. A fraudulent Intent 
or guilty knowledge is necessary to the offense of pos¬ 
session. 

Under federal statutes it is an offense to make or 
have possession of, without lawful authority, any 
die, hub, or mold m likeness or similitude, as to the 
design or description thereon, of any die, hub, or 
mold used for coming any genuine com of the Unit¬ 
ed States or to make or have possession of any 
plate, stone or other thing in the likeness or simili¬ 
tude of any plate, stone or other thing used or 
designated for the printing of any obligation or oth¬ 
er security of the United States or to have pos¬ 
session, except under governmental authority, of 
paper adapted to the making of the obligations and 
securities of the United States 57 Similarly, it is a 
crime under a number of state statutes to have in 
possession any of the various instruments which 
may be used for counterfeiting.®^ 

Instruments for making foreign coin or securities. 
Under statutes similar to those already mentioned, 
the making or possession of instruments or tools to 
be used for counterfeiting foreign com, currency, 
obligations, or securities is an offense.59 

Subject matter and similitude. Possession of a 
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plate for making counterfeit national bank notes is 
punishable under a statute not specifically mention¬ 
ing them but employing the term “obligations” of 
the United States.®® A pair of dies comes within 
the meaning of a statute making it a crime to make, 
procure, or to possess counterfeiting tools or instru¬ 
ments but a crucible is not within the meaning 
of the words “die, stamp or other instrument or 
tool” described m such a statute.®2 

It IS not necessary that the instrument should be 
capable of itself of making a complete com; if it 
may be used in the formation of any part of a com 
it is withm the statutes.®® 

Plates made from photographs of genuine bills 
have been held to have sufficient similitude to plates 
used by the government to come within the statute 
prohibiting possession thereof.®^ 

What constitutes possession. One receiving a 
plate for printing counterfeit bills has been held 
to have possession thereof within the meaning of a 
statute making such an act an offense, although the 
person delivering the plate had arranged for the 
police to be present and make an arrest at the time 
of delivery.®® 

Where conspiracy is shown, possession by one of 
the conspirators is possession by all ®® 

Intent, Under the federal statute which prohibits 
the making or having in possession of any die, hub, 
or mold in likeness or similitude to that used for 


65. U.S.—^Baender v. Barnett, Cal, 
41 set 271, 255 US. 224, 65 L. 
Bid 597—Wroclawsky v. U S , Ill, 
183 F. 312, 106 CCA 524—Mc¬ 
Carty V. U S, Neb, 101 F. 113, 41 
CCA 242 

Statute lield constitutional 

U. S—^Baender v Barnett, Cal, 41 S 
Ct 271, 265 U S. 224, 66 L Bd 697. 
T1l 6 object and purpose of the law 

IS to prevent the counterfeiting of 
the coin of the United States—Cole 

V. U S, aC A Colo , 269 F 260. 
MCft ki ng and possession as separate 

offenses 

Under this statute the two offenses 
of “making” and of “having in pos¬ 
session” are of distinctively different 
natures—^Kaye v. U. S, Ill., 177 F 
147, 160, 100 CCA. 667 
BO, US —U S V Woods, CCA.N.T., 
66 F2d 262—Leib v. Halligan, 
Wash, 236 F 82, 149 CCA. 292 
—U. S V Rossvally, DC NT, 27 
FCas No 16,197, 3 Ben. 157 

67. U.S —KraJcowski v. U. S., N.T., 
161 F 88, 88 CC.A. 252. 

Statute construed 

(1) The statute making it an offense 
to have control or possession, after a 
distinctive paper has been adopted by 
the secretary of the treasury for the i 


obligations and other securities of 
the United States, of any “similar 
paper adapted to the making of any 
such obligation,” applies to the pos¬ 
session of a close imitation of the 
genuine paper adopted by the treas¬ 
ury, the quoted phrase using the 
word “obligation” to refer to coun¬ 
terfeit or spurious obligations, and 
not genuine obligations, and implying 
that similar paper shall be adapted to 
making obligations that purport to 
be genuine and valid but are not, the 
term “similar paper” not being iden¬ 
tical with, but differing from, dis¬ 
tinctive paper, and the term “simi¬ 
larity** not meaning identity but re¬ 
semblance between different things.— 
U S V. Raynor, Znd, 68 S Ct. 363, 

302 U.S. 540, 82 DBd. 413, reversing, 
CCA., Raynor v U S., 89 F2d 469, 
certiorari granted U. S v. Raynor, 
58 set. 21, 302 U.S. 667, 82 D.Bd. 
614, rehearing denied 68 S.Ct 620, 

303 US 666, 82 LBd 1123—U S. v. 
Fowler, 302 US. 640, 82 L.Bd. 413, 
reversing, CC.A, Fowler v. U. S, 89 
F2d 469, certiorari granted U. S. v 
Fowler, 58 set. 21, 302 U.S. 667, 82 
L Bd 614, rehearing denied 68 S Ct 
520, 303 US. 666, 82 LBd. 1123. 

(2) Included withm the prohibition 
of the statute is the havmg m pos¬ 
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session, without authority, of the 
distmctive paper itself and of simi¬ 
lar paper adapted to the making of 
government obligations and securi¬ 
ties.—Krakowski v U S., N.T., 161 
F. 88, 88 aCA 252 
Sa Ark.—Bell v. State, 10 Ark. 636. 
15 CJ p 365 note 94. 

69. US—^U. S V. One Zumstein 
Briefinarken KAtalog, D.C Pa., 24 
F.Supp 616. 

15 C J. p 365 note 98. 

60. US —^U S. V Rossvally, D C. 
N.T., 27 F.Cas No 16,197, 3 Ben 
167. 

ei. NC—State v. Collins, 10 N.C 
191 

€2. Vt.—State V Bowman, 6 Vt 694, 
695. 

ea Mass—Commonwealth v. Kent, 

6 Mete 221. 

Vt—State V. Griffln, 18 Vt 198. 

15 C.J p 365 note 8. 

64. US —^Minnella v. U S., C.C.A. * 
Mo , 44 F 2d 48. 

66 . Cal—^People v. McDonnell, 22 P. 
190, SO Cal 285, 18 AxmS R. 159. 

ea US—u. s v. woods, ac.A. 
N.Y., 66 F.2d 262. 
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making genuine United States coins, intent is not an 
element of the offense of making such an instru¬ 
ment,®'^ although the possession thereof is criminal 
only when accompanied by an intent to fraudulently 
or unlawfully use the samethe possession must 
be a willing and conscious one.®® 

Under state statutes directed against the posses-' 
sion of counterfeiting tools, implements, or ma¬ 
terials it has been held in at least one jurisdiction 
that a criminal intent is a necessary element of the 
crime but in another jurisdiction the offe.nse has 
been held to be complete when a person knowing¬ 
ly has possession of the tools or instruments and 
secretly keeps them.'^i 

§ 20, Photographing Currency 

Under a statute prohibiting the photographing of 
United States treasury notea the offense may be complete 
Irrespective of any similarity between the photograph to 
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the original, and irrespective of the size of such photo¬ 
graph. 

Under a statute making it a crime to photograph 
or to execute likenesses of United States treasury 
notes, the similarity between the photograph and 
the original need not be such that the counterfeit 
IS calculated to deceive the public. Further, the size 
of the photograph is immaterial; it may be in mmia- 

ture.'^2 

§ 21. Other Offenses 

Consult Pocket Parts for later cases. 

§ 22, Defenses 

Defenses which negative the existence of essential 
elements of particular offenses have been considered 
in connection with the discussion thereof in the pre¬ 
ceding sections. Consult Pocket Parts for later cas¬ 
es. 


COVNTERFEITIN& 


n. PBOSECUTIONT AND PUNISHMENT 


§ 23. In General 

Prosecutions for the offense of counterfeiting and 
related offenses are conducted according to rules of 
general application to criminal procedure, specific 
questions being discussed in the following sections 

§ 24. Indictnoient or Infornxation 

Under federal statutes If the counterfeiting offense 
charged is an infamous crime It Is properly prosecuted 
by indictment. A specific offense should be prosecuted 
under a statute defining it rather than under a general 
statute. 

A prosecution for an offense under the federal 
statutes should be by indictment or presentment 
rather than by information, if the crime m question 
is an infamous one 

Where the offense charged in an indictment or in¬ 
formation violates both a general and a particular 


statute relating to counterfeiting, it is properly 
brought under the particular statute.*^^ 

§ 25. -Requisites and Sufficiency in Gen¬ 

eral 

An indictment for counterfeiting or a cognate offense 
must state the essential ingredients of the offense 
charged with sufficient clarity as to not be misunderstood 
and so as to apprise the accused of the nature of the 
accusation. 

In order that an indictment for counterfeiting 
or a cognate offense be sufficient it is necessary that 
the essential ingredients of the offense be alleged*^® 
in such a way that the offense charged cannot be 
misunderstood by the jury,7® and with such certainty 
as will apprise accused of the nature of the particu¬ 
lar accusation on which he is to be tried'^'^ and en¬ 
able him to plead the indictment and judgment 
thereon in bar of any subsequent prosecution for 


€7. us—Kaye v. U. S., Ill., 177 F. 

147, 100 CCA 567. 

15 CJ p 366 note 10. 

U S —^Kaye v U. S., supra. 

69. U S —^Baender v. Barnett, Cal, 
41 S.Ct. 271. 26B U.S. 224, 65 L.Ed. 
597. 

TO- Cal—^People v. Wlute, 84 Cal- 
183. 

71. Ohio—Sasser v State, 13 Ohio 
458—Sutton v/ State, 9 Ohio 138. 

15 C J p 866 note 14. 

72 . U.S.—B3x parte Holcomb, aC. 

Minn., 12 F.Ca8.No.6,698, 2 DilL 

392. 

78> U.S,—^Elx parte Wilson, Mich., 


5 set. 936, 114 US. 417, 29 LHd. 
89. 

74- Iowa.—State v Kirkpatrick, 268 
N.W 62, 220 Iowa 974 
75. Okl.—^Moss V. Arnold, Okl.Cr. 

App., 76 P.2d 491 
16 C.J. p 867 note 87 . 

ZudlotmentB held sullloieiLt 
U.S.—^Buckner v. Hudspeth, C.C A. 
Kan.. 105 F.2d 393—Biddle v. 
Lileberman, C.CAKan., 8 F2d 870 
—Biddle V. Walt, aC.AKan., 287 
F 703—^Biddle v. Luvlsch, C.CA. 
Kan., 287 F. 699. 

Minn.—State v, Stuart, 281 NW 299. 
Okl.—Moss V, Arnold. Cr., 76 P.2d 
491. 


Advertising 

Under a statute against advertis¬ 
ing or aiding a **scheme to sell or 
exchange'' counterfeit, both the ex¬ 
istence of the scheme and the com¬ 
mission of the offense must be 
charged—^People v. Albow, 35 NH 
488, 140 N.Y 130. 

76- IlL—Swam v. People, 6 HI. 
173. 

77. U.S.—Foster v. U. S., CC-AN. 
M. 76 F.2d 188. 

Ky —^Mount V. Commonwealth, 1 
Duv 90, 1 Ky Op. 846. 
mdlotmMit hSld. suffiolently definite 
U S —St Clair v. U. S., CCA-Mo., 12 
F2d 376. 
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the same offense.^^ If the offense is purely statu¬ 
tory, the words “contrary to the form of the stat¬ 
ute" must be used; but it is otherwise if the offense 
was indictable at common law before the passing 
of the statuteJ^ 

An indictment under a federal statute need not 
specifically allege that the offense was committed 
against the United States, if the facts alleged show 
this to be true.80 An indictment under a state stat¬ 
ute must show that the offense was committed 
against the sovereignty of the state and not that 
of the United States, 

§ 26. ' Language of Statute and Statu¬ 
tory Forms 

The Indictment should, where possible, literally or 
substantially follow the language of the statute under 
which It IS drawn; a defect In form only will not make 
It Insufficient. 

An indictment for a counterfeiting offense should 
either literally or substantially follow the language 
of the statute under which it is drawn.®^ While, 
where an indictment does this ordinarily it is suf¬ 
ficient,it is not sufficient to set forth the offense 
in the words of the statute unless those words of 
themselves, fully, directly, and expressly, without 
any ambiguity or uncertainty, set forth the elements 
necessary to constitute the offense intended to be 
punished.84 if such result can be obtained by the 
introduction of other words of the same legal im¬ 
port, and equally comprehensive, they will be suf- 
ficient.^5 

If a person possessing counterfeit notes innocent¬ 
ly or ignorantly is excepted by the enacting clause 
of a statute, ^e indictment must allege that ac¬ 
cused did not so keep them.®® 

A defect or imperfection in matter of form only 


is not a ground for holding an indictment insuffi- 

cient.87 

§ 27. - Subject-Matter and Similitude 

a. In general 

b. Coins 

c. Bank bills and other instruments 

d. Counterfeiting tools 

a. In General 

in prosecutions for counterfeiting or cognate offenses 
the Indictment should so describe the alleged counterfeit 
as to enable accused to plead it In bar of another prose¬ 
cution for the same offense; and, under most statutes. 
It should be charged that the counterfeit Is In the simili¬ 
tude of the genuine. 

In prosecutions for counterfeiting or cognate of¬ 
fenses the indictment should contain a description 
of the alleged counterfeit,®® or state a sufficient rea¬ 
son why it IS not described,®® The description 
should be such as to enable accused to plead it as a 
bar to another prosecution for the same offense.®® 
Also, under most statutes, it must be charged, at 
least generally,®l that the counterfeit is in the simili¬ 
tude of the genuine;®® but this allegation may be 
omitted when not required by the terms of the par¬ 
ticular statute.®® 

b. Goins 

An indictment charging an offense relating to a coun¬ 
terfeit com should* adequately describe the same, and 
show that It is In the similitude of legally current com 
when that is an element of the offense charged. 

Where com is the subject matter* of the offense 
charged, the indictment must particularly set forth 
the kind of coin alleged to be counterfeit ;®^ that is, 
the denomination or name of the coin, as the dollar, 
the half-dollar, the quarter, or the dime, as the case 
may be.®® While it has been held that a description 


7a U.S—Poster v. IT. S., CC-AN 
M. 76 P.2d 188. 

16 C.J. p 867 note 40 

79 . Pa—Commonwealth v. Searle, 2 
Bmn 332, 4 Am D. 446 

BO. U.S—Matchok v. U. S., aCA. 
NJ., 60 F2d 266 

81. Mich —^Harlan v. People, 1 
Dougrl- 207. 

88 . U.S—Poster v U. S., CC.AN. 
M. 76 P.2d 183—U. S. v. Rossi, X). 
COr., 268 P 620. 

16 C J. p 367 note 44 

8a U S—Linnmgren v. Morgan, 

Kan, 241 P 646, 154 C C.A. 408 
Mont.—State v Shannon, 26 P 2d 360, 
95 Mont 280 
16 aj. p 867 note 44. 

a4. U.S.—U S. V Carll, N.Y„ 106 
U.S. 611, 26 KBd. 1135. 


Ark-Bell v. State, 10 Ark, 686 
15 aj. p 367 note 46. 
sa U.S.—U. S. V. Otey, C-COr.. 81 
F. 68, 12 Sawy. 416 
15 C.J. p 367 note 46. 

Vezms held, not egnlvalent 
An allegation that the coins In¬ 
tended to bo counterfeited “were cui^ 
rent coins of this state and of the 
United States,” is not equivalent to 
the words of the statute, **which 
shall be made current by the laws 
of this or the United States ”—State 
V. Bowman, 6 Vt. 694. 

8 a Tenn —^Matthews v- State, 2 
Terg. 238. 

87. US.^-Graffi v. U. S, aCA-IlL, 
22 P2d 593. 

Fartionlar forms oonsidezed 
U S —Simon v. U. S, C C.A.Mich., 78 
P.2d 454. 

15 C.J. p 366 note 36 Cal. 
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8 a Ark.—G-abe v. State, 6 Ark. 619. 

15 C.J. p 367 note 50. 

8 a Iowa —State v. Calendme, 8 
Iowa 288 

16 C.J p 367 note 61. 

9a US—U. S. V. Howell. U.C-Cal, 
64 P 110. 

15 C J p 867 note 52. 

91. Mich.—^People v. Stewart, 4 
Mich. 656. 

9 a Me.—State v. McKenzie, 42 Me. 
392. 

15 CJ p 868 note 54. 

9a US — ^U. S. V- Owens, C.C.Tenn., 
37 P. 112 

Ind.—^McGregor v. State, 16 Ind. 10. 

94, Mass —Commonwealth v Steams, 
10 Mete 256. 

95. B.C.—^U. S. V. Bicksler, 12 IXCL 
341. 

15 C.J. p 868 note 68, 
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by denomination is insufficient without an addition¬ 
al allegation of some fact which identifies the par¬ 
ticular com in question,the rule generally applied 
is that a description by denomination is sufficient 
without setting out the various inscriptions and de¬ 
vices on the coin,9’^ such as the date^s or place®^ 
of coinage. Likewise it is not necessary to state 
the value of the counterfeit coin,i or to allege the 
materials out of which a false com was made, since 
it IS in no sense descriptive of the offense, or es¬ 
sential to the identity of the conviction.^ Although 
there is authority indicating the contrary,^ it has 
been held to be unnecessary to state whether the 
com counterfeited is gold or silver.^ 

An indictment charging the counterfeiting of 
^'minor silver coinage” does not state a federal of¬ 
fense, as silver coins do not come within the mean¬ 
ing of the statute prohibiting the counterfeiting of 
minor coins.^ If the denomination as set out in the 
indictment shows that it is not a minor coin, it is 
unnecessary to negative that fact m order to charge 
an offense tmder a statute relating to silver or gold 
coins,® 

Sttmhtude of legally current coin. The indict¬ 
ment should contain an allegation that the com 
therein set forth is in the similitude of legal com 
current by law and usage, when this is made an in¬ 
gredient of the offense;^ and, similarly, if the time 
when It was current is a material element of the 
offense, it should be distinctly stated in the indict¬ 
ment.® Under at least one state statute it is suf¬ 
ficient to describe the coin as current by usage in 


the state, without a further allegation that it was 
counterfeited in the similitude of the current com 
of the United States;® and, conversely, where an 
allegation of currency under the laws of the Unit¬ 
ed States IS made, it is unnecessary to allege cur¬ 
rency according to the law or custom of the state.i® 

c. Bank Bills and Other Instruments 

(1) In general 

(2) Description in haec verba 

(3) Description by purport and effect 

(1) In General 

An indictment charging an offense relating to a 
counterfeited bank bill or government obligation should 
describe the instrument in accordance with the statute 
creating the offense; In the absence of a statute ex¬ 
pressly requiring it, there need be no specific allegation 
that the instrument is in the similitude of the genuine. 

In describing a bank bill or note or other obh- 
gation the subject of counterfeiting or of a cog¬ 
nate offense, an indictment must comply with the 
statute prescribing such offense if it does this it 
will ordinarily be deemed sufficient.^® The stat¬ 
utory requirements may be met by a description 
which IS such that a person of common under¬ 
standing will know what is intended.^® In de¬ 
scribing a counterfeit or altered bank note or bill 
the words “bill” and “note” may be treated as 
synonymous.l^ 

Under some statutes it is necessary to allege the 
name of the bank whose notes are charged to have 
been counterfeited,the fact that such bank is in- 
corporated,^® or that it is a bank in existence 


96. Ky—Commonwealth v Fields, 5 
KyL. 610, 12 Ky Op 402. 

15 C J. p 368 note 64. 

97. Mass —Commonwealth v Steam-s, 
10 Mete 256 

15 CJT. P 868 notes 63, 66. 

98. Mass.—Commonwealth v Stearns, 
supra. 

99. Mass.—Commonwealth v, Stearns, 
supra 

15 C J. p 868 note 68 

1. Iowa.—State v Williams, 8 Iowa 
533. 

2. SC—State V. Beeler, 3 SCL. 
482. 

Vt.—State V. Griffin, 18 Vt. 198 

3. Ala*—^Nicholson v. State, 18 Ala 
529, 64 AmD 168. 

15 C J. p 868 note 69. 

4. US—Haugrer v U S, WVa., 178 
F. 54, 97 CC.A 372. 

15 C J P 368 note 70, 

6. D.C—U. S. V. Bicksler, 12 D.C. 
841 

6 L U S.—^Miragho v U. S, C.C,A 
OkL, 20 F2d 908—^Linningen v. 


Morgran, Kan, 241 F 645, 154 C 
C.A. 403 

7. Ark.—^Mathena v. State, 20 Ark 
70 

15 C J p 868 note 56 
Saoh allegiatlosL may he omitted 
when it IS not an element of the of¬ 
fense —Smith V State, 8 Ohio 294, 

8 . Ala—'Nicholson v. State, 18 Ala 
529, 54 AmD. 168 

15 C J P 368 note 57 

9 . Iowa.—State v. Williams, 8 Iowa 
533 

10. Vt—State V. Griffin, 18 Vt. 198. 
15 C J. p 868 note 60. 

11 . Ark.—^Mathena v. State, 20 Ark. 
70 

12. US—U. S. V. White, DC,Tex., 
26 P. 716. 

15 C J P 369 note 78. 

13. Ky—Sexton v. Commonwealth, 
83 SW.2d 28, 236 Ky. 364. 

IkuLguaffe ooourtxued 

Indictment charging attempt to 
utter “91 certain false forged and 
counterfeited obligauon of the Unit¬ 
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ed States, to wit, a federal reserve 
bank note of the denomination of 
$ 20 , in the resemblance and simili¬ 
tude of the true and genuine obliga^* 
tion of the United States’* is not in¬ 
valid as alleging that money at¬ 
tempted to be uttered is genuine — 
Wmmger v. U. S, C.CAArk., 77 P. 
2d 678. 

14. Ky—Sexton v Commonwealth, 
33 SW.2d 28, 236 Ky. 354. 

16 C J p 869 note 74 

15. Ala—Johnson v. State, 35 Ala. 
370 

16. Ky —^Kennedy v Commonwealth, 
2 Mete., Ky., 36 

15 C J p 370 note 2. 

17 . vt— State v. Wilkins. 17 Vt 
151 

16 C J p 370 note 6 . 

BanivaleiLt allegatiooi 

An indictment alleging that the 
bank whose bills were counterfeited 
IS an incorporated company at a 
named place and state is equivalent 
to an allegation that it was estab¬ 
lished there —^People v. Stewart, 4 
Mich. 655, 6 Mich. 243. 
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but under other statutes an averment as to incor¬ 
poration,existence,or to the effect that the 
bank is engaged in a banking business2<> is not re¬ 
quired. In the absence of a statute expressly re¬ 
quiring that the counterfeit bill or note be in the 
''likeness and similitude” of the genuine, it is un¬ 
necessary to make such an allegation in an indict¬ 
ment containing a charge which relates to a "false, 
forged and counterfeited obligation of the United 
States.”2i 

The number of bills included in the act charged, 
whether one or more, has been held to be a neces¬ 
sary allegation 22 

Circulation as currency. If the statute prescrib¬ 
ing the offense under which an indictment is drawn 
makes it an element of the offense that the falsely 
altered, forged, or counterfeited instrument shall 
be in the similitude of genuine bills or notes which 
circulate as currency, then that fact should be al¬ 
leged ,23 but if this is not made an element of the 
offense, such an allegation may be omitted.24 

(2) Description in Haec Verba 

In som« jurisdictions the rule Is that the counterfeit 
in question must be set out in the indictment In haec 
verba or according to its tenor, unless an adequate ex¬ 
cuse appears; but only material parts of the contract 
need be Included In the copy When the Instrument Is 

18. Tenn—Owen v. State, 6 Sneed, 

493. 

16 C.J p 370 note 8. 

In irew Jersey 

(1) Under a statute prohibiting 
possession of an unfinished bank note 
made In the form of a note to be 
issued by an incorporated bank, an 
allegation as to incorporation is nec¬ 
essary—Stone V. State, 20 N J.Law 
401 

(2) Under a statute prohibiting 
possession of a counterfeit note with 
Intent to defraud “any person, body 
politic or corporate whatsoever,** an 
allegation of incorporation of the 
bank against which the Intent to 
defraud is alleged to exist is unnec¬ 
essary—State V. Weller, 20 N.JLaw 
521. 

16 C J. p 370 note 3 [bl 

19. Mo—Hobbs v State, 9 Mo. 865. 

16 C J. p 870 note 4. 

2a U.S.—Hill V. U. 

275 F 187 

21, US—^U. S V. Owens, C.C.Tenn., 

87 F. 112 

S2. U.S—U S V. Fisler, DCInd., 

26 F Cas No 16,106, 4 Biss 69. 

Mont—U. S V. Weikel, 19 P. 896, 8 
Mont. 124 

23. Ark.—^Mathena v. State, 20 Ark. 

70. 


so set out, facts appearing on Its face need not be 
separately alleged. 

In a number of jurisdictions it is required that 
the instrument alleged to be altered or counterfeit¬ 
ed be set out in the indictment in ha:c verba or ac¬ 
cording to its tenor,25 unless it is in the possession 
of the accused or is lost or destroyed, in which case 
It is sufficient to aver such special facts as an ex¬ 
cuse for not setting out the same,2® and then to 
proceed, either by stating its substance, or by de¬ 
scribing it as an instrument 'which cannot be set 
forth by reason of its loss, destruction, or detention, 
as the case may be 27 Under this rule, in addition 
to actually setting out the instrument, the indict¬ 
ment must profess so to do.28 The most technical 
method is to preface the recital by the words "to 
the tenor following;” but equivalent terms, such 
as "in these words,” or "as follows,” or "m the 
words and figures following,” will be sufficient.29 
As the word "tenori' imports an exact copy,3*^ 
It is not sufficient, in the absence of an exception to 
the rule applying, to set out the substance or pur¬ 
port and effect of the instrument; there must be an 
exact copy setting forth truly and precisely all the 
words and figures of the bill which constitute its 
contract.21 

Matters to he included in or omitted from copy. 
Material parts of the contract only need be set out 
in the indictment.22 Accordingly it has been hdd 

29. Ind.—^Armitage v. State, IS Ind. 
441. 

16 C J. P 369 note 87. 
sa Ohio.—Gnffln v. State, 14 Ohio 
St 56. 

31. Ind—State v. Atkins, 5 Blackf. 
458. 

15 C.J. p 369 notes 89, 90 
XTeoesslty of namiTig pEreoldeBLt aaid 

An indictment, in attempting to de¬ 
scribe the counterfeit bill which was 
passed, omitted the names of the 
president and cashier. It was held 
that such description was insuffi¬ 
cient and 'was not cured by an al¬ 
legation that a more particular de¬ 
scription could not be'given—Com¬ 
monwealth V. Clancy. 7 Allen, Mass., 
637. 

32. Ind.—Hampton v. State, 8 Ind. 
336. 

Mass—Commonwealth v. Wilson, 2 
Gray 70. 

16 C.J P 369 note 91 
l^ooatioa of bank 

(1) The place where a hank Is lo¬ 
cated need not be named, if it Is 
alleged to be within the United 
States—State v, Carr, 6 NH. 367. 

(2) However, it has been held that 
the name of the state, in ihe upper 
margin of a forged bank bill, xuust 


S, CC.A.I11, 


Allegation, held sufficient 

A general allegation that United 
States treasury notes were issued hy 
authority of law and are current in 
the state is sufficient; the court ju¬ 
dicially knows these facts and they 
need not be alleged more specifically 
—Lashbrook v Commonwealth, 4 Ky: 
L 888, 2 Ky.Op. 29 

24. Ala—^Bostick Y. State, 34 Ala. 
266. 

Ark—^Mathena v. State, 20 Ark. 70. 

25. Vt—State V. Wheeler, 85 Vt. 
261 

15 C J p 369 note 83. 

Altered bill 

An altered bill should be set out 
exactly as it was when uttered, with 
all changes and omissions then ap¬ 
pearing When the denominating 
word is erased, it is not necessary to 
aver that the bill was for any specific 
sum —State v. Bourdon, 13 N.C, 
443 

26. Ind.—^Armitage v. State, 13 Ind. 
441 

16 C.J. p 369 note 86. 

27. Mass.—Commonwealth v. Hough¬ 
ton, 8 Mass 107. 

28. N.C —State v. Twitty, 9 N.C, 
248 

16 C J. p 369 note 84. 
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unnecessary to set out such matters as ornamental 
devices,33 vignettes,3^ bill numbers,®^ denomina¬ 
tional figures, letters, or words appearing in the 
margin of a bill, when they also appear in the body 
of the instrument,®^ engravers’ names,®? recitals as 
to capital stock,3® indorsements,®3 certificates of 
registration required to be indorsed, and notices 
required by law to be put on bills 

Although that part of an indictment which sets 
out correctly unnecessary parts of the counterfeit 
instrument may be rejected as surplusage,an un¬ 
necessary averment which incorrectly identifies an 
instrument cannot be so rejected.^® 

Effect of setting out copy When the instrument 
IS set out in the indictment according to its tenor, 
facts appearing on the face of the instrument, 
such as the fact that it is for the payment of mon- 
ey,43 or that it purports to be a United States treasu¬ 
ry note**^ or the note of any specified bank,^® need 


not be alleged. In fact a misnomer may even be 
disregarded where the copy correctly designates the 
instrument.*^® 

(3) Description by Purport and Effect 

In many Jurisdictions a description of the counterfeit 
instrument, in an indictment for a counterfeiting offense, 
by purport and effect is sufficient, if it adequately ad¬ 
vises the accused of the nature of the charge. 

Although the rule stated in subdivision c (2) of 
this section supra was followed in some of the 
earlier federal cases,^? it is now the rule in the fed¬ 
eral, and in many state, courts that the instru¬ 
ment alleged to be coimterfeit or altered need not be 
set out in the indictment m haec verba, or according 
to its tenor, if the description is sufficient to advise 
defendant of the. nature of the charge and prevent 
a second prosecution for the same offense,^® or if 
accused is not prejudiced by the failure to set it 
out.43 


be set out m the indictment, if not 
repeated m the body of the bill, as 
It fixes the situs of the bank, the 
place where the contract is made 
and to be performed, and the law by 
which it IS to be interpreted—Com¬ 
monwealth V Wilson, 2 O-ray, Mass, 
70 

33. Ind—^Hampton v State, 8 Ind 
836 

Ohio—State v Kinny, Tapp. 169. 

34 . Ohio—Griffin v. State, 14 Ohio 
St 55. 

35. Mass.—Commonwealth v. Ste¬ 
vens, 1 Mass 208—Commonwealth 
V Bailey, 1 Mass 62, 2 AmD. 8. 

NH.—State v, Carr, 5 N.H. 867. 
Ohio—Griffin v. State, 14 Ohio St 
66. 

Oootrary role 

It has been held that not only the 
numbers of a bill should be set out, 
but also the letter as that distin- 
STuishes them from other bills of the 
same number.—State v. Calendine, 8 
Iowa 288. 

36. Mass —Commonwealth v. Tay¬ 
lor, 5 Cush 606—Commonwealth v. 
Stevens, \ Mass 203—Common¬ 
wealth V. Bailey, 1 Mass 62, 2 Am 
D. 8 

Ohio—Griffin v. State, 14 Ohio St. 
55. 

37. NJ.—State V. Robinson, 16 N.J 
Law 607. 

Ohio—State v. Ankrim, Tapp. 112. 

38. Vt.—State v. Wheeler, 86 Vt 
261. 

39. Ohio.—^Hess v. State, 5 Ohio 5, 
22 AmD 767 

SC.—State V Tutt, 18 S C.L 44, 21 
AmD. 608. 

Va —^Buckland v Commonwealth, 8 
Leigh 732, 35 Va 732 


40. NY—Wilson v. People, 5 Park. 
Cr 178 

41, N J —State V Robinson, 16 N J. 
Law 607 

UTame aad residence of engravers 

Ohio —Thompson v. State, 9 Ohio 
St 364. 

48. Ohio—Griffin v. State, 14 Ohio 
St 55. 

43. Ill.—Townsend v. People, 4 Ill. 
826 

ObUgatioiL to pay req.iilred to he 
shown. 

An indictment for passing a coun¬ 
terfeit note giving its tenor as fol¬ 
lows* **This note of seventy-five 
cents IS payable to the bearer at the 
treasury of North Carolina, agree¬ 
ably to the act of Assembly 
John Haywood, Public Treasurer," 
has been held bad for not averring 
the existence of the act, and that by 
its terms the treasurer was bound 
to pay, without which averment no 
obligation to pay appeared—^Tait v. 
State, 3 Terg., Tenn, 449 

44. US.—U. S. V Trout, D C.Ind., 
28 F Cas No.16,642, 4 Biss 105 

45. U.S.—U. S V. Williams, D.C 
Ind., 28 F.CasNo.16,706, 4 Biss 
•802 

46b U.S—U. S V.. Marcus, CC.NT, 
53 F 784, appeal dismissed 15 S Ct 
1041, 159 U.S. 269, 40 L.Bd. 146 
15 C J p 369 note 80. 

47. US—U S V. Rossi, D.C.Or., 
268 F. 620—U S. v. Howell, D.C 
Cal, 64 F. 110—U S. v Fisler, D. 
C.Ind, 25 F Cas No 16,106, 4 Biss. 
59. 

O^y held sufficient 
A photographic copy of an altered 
bank note is a sufficient copy to set 
out in an indictment for uttering or 
passing such a note, and it is not 

734 


necessary that the note as it orig¬ 
inally appeared be set out according 
to Its tenor when the indictment con¬ 
tains sufficient allesrations to apprise 
defendant of what alterations were 
made—^Hill v. U S., CCAIll, 276 
F 187. 

Setting out copy held excused 

Where the prosecution is unable to 
procure possession of the intrument. 
where it has been lost or destroyed, 
or where it is in defendant's posses¬ 
sion, a copy of the instrument need 
not be set out In such a case an al¬ 
legation that the counterfeit note 
was a "United States note” of a cer¬ 
tain denomination is sufficient to ap¬ 
prise defendant of the particular 
kind of obligation he is charged with 
passing.—^U. S. v, Howell, DC Cat, 
64 F 110. 

Mattsrs to ha luoludad or omitted 

(1) An indictment for altering a 
war savings certificate with Intent 
to defraud, by erasing the registra¬ 
tion number, is bad, where it did not 
show by appropriate allegation that 
the certificate had been registered — 
U S. v Rossi, DC Or*, 268 P- 620. 

(2) However, matters not forming 
a part of the contract may be omitted, 
as the word “tenor*' does not imply 
the necessity of setting out such mat¬ 
ters —^U S V Maxcus, C C N T., 53 P. 
784, appeal dismissed 15 8 Ct. 1041, 
159 US 269, 40 LEd 145. 

(3> It has been held that numbers 
on bills may be omitted from the 
copy.—^U. S. V. Bennett, C C N.Y., 24 
P Cas No 14,672, 17 Blatchf. 367. 

48. U S.—Simon v. U S, CCA 

Mich, 78 P.2d 464—Wininger v. U. 

S, CCAArk, 77 F.2d 678. 

16 C.J. p 869 note 82. 

49. U.S.—^Foster v. Uv S., C.C.AN. 

M, 76 F.2d 183. 
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d. Gotmterfeiting Tools 

An indictment for having possession of counterfeltfng 
tools must describe such tools, at least in the general 
language of the applicable statute. 

An indictment for having in possession tools for 
counterfeiting must describe the tools,50 but it has 
been held sufficient to follow the language of the 
statute without more specifically describing them.®^ 
The words “die” and “mold” as used in a federal 
statute prohibiting the possession thereof may be 
used interchangeably, so that an indictment charg¬ 
ing possession of an article described as a “mold” 
is not bad because the article is technically a 
‘‘die,*”52 nor is an indictment bad for spelling 
“mold” so that it reads “mould.”®^ However, an in¬ 
dictment which describes a die as for the purpose 
of producing and impressing the stamp and simili¬ 
tude of a current coin, without showing that it is 
capable of producing such a stamp and similitude, 
has been held insufficient.^^ 

t 

§ 28. -The Act 

In alleging the acts constituting a counterfeltfng of¬ 
fense, the Indictment must comply with the statute on 
which the prosecution Is based. 

An indictment for counterfeiting or one of the re¬ 
lated offenses must comply with the applicable stat¬ 
ute in alleging the acts constituting the offense 
charged 55 While the exact words of the statute 
need not be employed, 5® the language used must 
have substantially the same meaning.®^ Further 


§ 29 

the allegations must be positive and certain,5® and 
not too general.®^ 

§ 29. -Intent and Scienter 

in a prosecution for counterfeiting or a cognate of¬ 
fense a criminal intent need not be averred if it may be 
inferred from the acts constituting the offense, but a 
specific intent or guilty knowledge must be alleged if it 
IS an element of the offense charged. 

Where an Intent to defraud must be alleged, it de¬ 
pends on the particular statute whether or not it is 
necessary to name the intended victim. 

In a prosecution for counterfeiting or one of the 
cognate offenses a criminal intent may be inferred 
from the acts constituting the offense, and where 
this is true it need not be alleged in the indict- 
ment.55 Whether or not a specific intent need be 
alleged, however, depends on the language of the 
statute creating the offense; if the statute does 
not make a specific intent a part of the offense, it 
need not be alleged in the indictment,®^ but if 
such an intent is made an element of the offense, the 
particular intent named must be averred.®^ Such 
an allegation has been required in indictments 
charging possession of counterfeit com,53 bank 
notes,®^ or governmental obligations,®® and in in¬ 
dictments charging the uttering or passing of coun¬ 
terfeit money.®® The necessity of an allegation of 
intent to pass as true and genuine is determinable 
by the statute under which the indictment is drawn. 
Thus, if the statute contains the words, '*as true and 
genuine,” or like words, they must be inserted in the 
indictment;®'^ otherwise not®® 
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50: Va.—Commonwealth v. Scott, 1 
, Hob. 695, 40 Va 695- 
15 C J. p 370 note 7. 

51. Mont—State v. Shannon. 26 P, 
2d 860, 95 Mont 280 

15 C J p 370 note 7 Eb] (2). 

52 . US—Cole V. U. S., C.C.AC 0 I 0 , 
269 F. 250. 

53. U S.—^McCarty v. TJ S., Neb., 101 
P 113, 41 CCA. 242. 

54. Va.—Commonwealth v. Scott, 1 
Rob. 752, 40 Va 762. 

Sesexlptlon. of ooIil to be oovinteiiv 

felted as one current by law and 
usaere is sufficient.—Bradford v. 
State, 8 Humphr., Tenn., 78. 

55. Idaho.—People v. Paere, 1 Idaho 

102 . 

66L Iowa —^Buckley v. State, 2 Greene 
162 

16 C.J p 371 note 16. 

67. S.C.—State v. Petty, 16 S.C.Ii. 
59 

15 C.J p 371 note 16. 

58. SC.—State v. Haider, 13 S.O.I/. 
377, 13 AmD. 738. 

16 C.J. p 371 note 14. 


JJtezatloiL 

An indictment chargrlngr the altera¬ 
tion of a bank bill is vague and un¬ 
certain when it fails to state wheth¬ 
er the alteration was by erasure, aid- 
dition, or mutilation.^—^Mount v. Com¬ 
monwealth, 1 Duv-, Ky., 90, 1 Ky. 
Op. 345. 

59. Ark.—Bell v. State, 10 Ark. 536. 
PiraudxilMLt use of oountexleltixifir ma- 

A general allegation of fraudulent 
use IS not sufficient to charge an 
offense under a statute against fraud¬ 
ulently using any instrument or ma¬ 
chine intended for counterfeiting a 
coin current in the state; it is nec¬ 
essary to charge the manner of use. 
—^Bell V. State, 10 Ark. 536. 
FofHMSsloa of couterfelts 
Accordingly, under a statute pro¬ 
hibiting possession of a specified 
number of counterfeits **at one and 
the same time," it is not sufficient to 
allege such possession on a speci¬ 
fied day, but possession at the same 
time must be particularly alleged.— 
State V. Bonney, 34 Me. 223. 

16 C.J. p 871 note 9. 

00. U.S.—^Baender v. U. S., CaL, 260 
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P 832. 171 CaA. 558, certiorari 
denied 40 S.Ct 396, 252 U.S. 586, 64 
LBd, 729. 

OL. U.S.—Baender v. U Sf, supra. 

15 C J. p 371 note 18. 

62. U.S.—^Baender v. U. S., supra. 

63. US.—XT S. V, Otey, C C.Or., 81 
P. 68, 12 Sawy. 416. 

N.H—State v. Keneston, 59 N.H. 
36. 

64. Ark.-^abe v. State, 6 Ark. 519. 

16 C J. p 371 note 20. 

05. US.—U S. V. Provenzano, C.C- 
N.T., 171 P 675. 

15 C J. P 371 note 21. 

63. La.—State v. Nicholson, 14 La^ 
Ann. 786. 

16 C.J. p 371 note 22. 

A llegatlOBi h^Ul sufflclesit 

U.S.—Oraffi V. U. S, C.C.A.I11., 22 P. 
2d 593. 

07. US.—U. S. V. Peters, D.C.Mich., 
27 FCas.No 16,035, 2 Abb 494. 

16 C.J. p 371 note 23. 

68. Mass —^Hopkins v- Common¬ 

wealth, 8 MetOw 460. 

Tenn.—Sizemore v. State, 3 Head 20L 

Vt.—State V, Wilkins, 17 Vt, UQL . 

I 15 C.J. p 371 note 24. ' 
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It has been held to be unnecessary that an in¬ 
dictment for unlawful possession of a government 
obligation state how the fraud was intended to be 
perpetrated,®^ or that an indictment for passing 
counterfeit state the place where accused intended 
to pass it, as this is of no importance 

Felonious intent Where the statute creating the 
offense does not require that it shall be committed 
with a felonious intent, it need not be charged that 
the act was feloniously doneJ^ Further, if a stat¬ 
ute provides that an indictment shall be good if the 
offense is charged according to the common law, the 
word may be omitted, although the offense has been 
raised to the grade of felonyj^ 

Knowledge. If guilty knowledge constitutes an 
essential ingredient of the offense charged, such 
knowledge should be distinctly averred in the indict¬ 
ment, Accordingly, it has been required that 
an indictment for having altered or counterfeit 
money in possession must contain an allegation that 
accused knew that such money was counterfeit.*^^ 

In an indictment for having possession of coun¬ 
terfeiting instruments, an averment that the accused 
secretly kept them has been held sufficient to charge 
guilty knowledge.*^® 

Name of party defrauded. In an indictment for 
uttering or passing counterfeit it has been held to 
be necessary to set out the name of the person to 
whom the counterfeit was, or was intended to be, 
passed,^® or to set out the name of the person whom 
It was intended to defraud,*^ ^ unless the name of 
such person is unknown, in which case that fact 


should be stated.^® It is not necessary to state the 
names both of the person to whom the counterfeit 
was passed and of the person intended to be de- 
frauded.7® 

Where the offense charged is that of having coun¬ 
terfeit money in possession, it is sufficient to allege 
generally an intent to defraud without naming the 
person or corporation intended to be defrauded,®® 
unless by the terms of the statute an allegation of 
intent to defraud a particular party, such as a bank, 
IS required®^ 

An indictment charging the offense of unlawful¬ 
ly printing parts of an obligation of the United 
States may be sufficient without an allegation of 
an intent to defraud the United States.®® 

§ 30. Issues, Proof, and Variance 

Material allegations of an Indictment for counter* 
feiting or a cognate offense must be proved as laid, 
although an immaterial variance Is not fatal. 

All material or necessary allegations of an indict¬ 
ment for counterfeiting or a cognate offense must 
be proved.®® Accordingly, where such an averment 
IS made there must be proof that counterfeit paper 
money circulated as currency,®^ that there exists a 
genuine bank bill such as is charged to have been 
counterfeited,®® that an altered bank .note was gen¬ 
uine before alteration,®® that defendant had pos¬ 
session of a specified number of counterfeit coins,®*^ 
or that the offense was committed with a particular 
intent®® or knowledge of the counterfeit character 
of the instrument in question.®® It is necessary to 


09. us —Smith V. U S., C C A Tex, 
74 F 2d. 941. 

TO. Ind—Spence v State, 8 Blackf 
281 

15 ax p 871 note 26 

71. Ill—Quigley V. People, 8 Ill 
301. 

16 aJ P 871 note 26 

7a. Tenn —^Peek v. State, 2 Humphr 

78. 

73. Ill.—Graffl v U. S, CaAIll, 22 
F2d 598 

16 C J p 371 note 29. 

74. US—Hill V. U. S., C.aAIlL, 
276 F 187 

16 C X p 372 note 30. 

76- Ohio—Sutton v. State, 9 Ohio 
133. 

76- Ark—Gabe v. State, 6 Ark 640. 

Iowa—^Buckley v State, 2 Greene 
162. 

16 aJ p 372 note 32. 

ItadlotmeiLt held. snllloleBLt 

Va—^Buckland v Commonwealth, 8 
Leigh 732, 36 Va 732. 

railure to xalse ohJeotloiL 
An indictment has been held suf¬ 


ficient without such an allegation 
where no objection was raised in the 
lower court—Gentry v. State, 6 Ga 
508. 

77- N.J—State v. Weller, 20 NX 
Law 621. 

16 CX p 872 note 33. 

Contrary view 

Relying on State v 'Callendme, 8 
Iowa 288, as authority, it has been 
held unnecessary to charge an in¬ 
tent to defraud any particular per¬ 
son, although that case was an in¬ 
dictment for having counterfeit mon¬ 
ey in possession.—State v. Barrett, 8 
Iowa 536. 

78. U S.—^U S V Bejandio, C C La., 
24 FCas No 14,661, 1 Woods 294 

Iowa.—^Buckley v. State, 2 Greene 
162. 

79. U S —U, S V. Bejandio, C C.La., 
24 FCas No 14,661, 1 Woods 294. 

15 C.J p 372 note 36 

80. Iowa—State v- Callendme, 8 
Iowa 288 

16 C X p 372 note 37. 
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81. Cal.—^People v. Ah Sam, 41 Cal. 
646 

15 CX p 372 note 88. 

82. U.S.—^Pellegrino v, Aderhold, D. 
C.Ga., 54 F 2d 939, affirmed, CCA, 
65 F 2d 1074, certiorari denied 62 
set 647, 286 US 666, 76 LBd 
1298 

83. US—U. S. V Bums, C,C.Ohio, 
24 F Cas No 14,691, 6 McLean 28 

Iowa—State v. Pepper, 11 Iowa 347. 

84. Tenn —State v. Shelton, 7 

Humphr 31 

86. Rl—State v. Brown, 4 R.I 628, 
70 AmD 168. 

aa US—Hill V. u. s., c.c.aiil, 

276 F 187 

87. Iowa—State v Pepper, 11 Iowa 
347. 

88. US—S V Bums, CCOhio, 
24 FCasNo.14,691, 6 McLean 23. 

16 aJ p 377 note 58 

89. US—Gallagher v. U. S., Mass., 
144 F 87, 76 C C.A 246. 

16 C X p 377 note 60. 

'iw<LHTiAT> of pro-vmg 
The fact of knowledge may be 
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prove the existence of a bank, the bills or notes 
of which are alleged to be counterfeited, if this is 
expressly required by statute,or if the indictment 
avers the incorporation of the bank^i or an intent 
to defraud some particular bank,92 but under 
statutes, prohibiting the making, passing, or utter¬ 
ing of counterfeit bank notes or bills purporting 
to issue from any bank it is usually unnecessary 
to allege or prove the existence of the bank from 
which they purport to issue.^3 

Matters of which the court will take judicial no- 
tice,94 or unessential matters, such as the ingredi¬ 
ents of counterfeit coin,®^ need not be proved, even 
though alleged. 

Variance^ The proof must correspond with the 
allegations of the indictment,^® a material variance 
between the pleading and proof being fatal.®7 An 
allegation which is descriptive of the subject mat¬ 
ter must be proved as alleged, although unneces¬ 
sarily inserted in the indictment;®® but this does 
not mean that a mere literal variance is fatal.®® An 
immaterial variance is not fatal.i 

§ 31. Presumptions and Burden of Proof 

In a prosecution for counterfeiting or a cognate of¬ 
fense there is no presumption, as a matter of law, of the 
existence of an Intent to defraud or guilty knowledge; 


but presumptions of fact may arise. In certain Instances, 
upon proof of other facts. 

In prosecutions for counterfeiting there is no pre¬ 
sumption, as a matter of law, of guilty knowledge^ 
or intent to defraud;® the prosecution has the bur¬ 
den of proving such facts.^ Further, the court 
will not presume that there exist in a sister state 
laws authorizing the charter of banks and the issu¬ 
ing of paper money.® 

However, from the existence of certain facts 
there may arise presumptions of fact.® Thus, the 
making of counterfeit being proved, the intent to 
use It for an unlawful purpose will be presumed;*^ 
and, the act of knowingly passing being proved, the 
conclusion of intent to defraud necessarily follows® 
or will be presumed.® So in a prosecution for 
counterfeiting bank notes, proof that the notes men¬ 
tioned in the indictment and others of like kind, to¬ 
gether with plates and implements for making them, 
were found in the possession of accused constitutes 
prima facie evidence that defendant was the 
counterfeiter;!® and the same is true in case of 
counterfeiting com.!! Likewise the fact that coun¬ 
terfeit bills with instruments for making them were 
found in the possession of accused m a certain 
county is prima facie evidence that the counterfeit¬ 
ing was done in that coimty,!® and, the counterfeit- 


proved in a variety of ways There 
should, however, always be some 
evidence tending to show knowledgre 
beyond that which results from mere 
proof that the spurious bill was 
passed.—Gallagrher v U. S, supra— 
15 C J. p 377 note 61. 

90. Ky—^Kennedy v. Commonwealth, 
2 Mete 86. 

Minn.—^Benson v State, 5 Minn 19. 

91. Pa—Commonwealth v. Smith, 6 
Ser^T. & R. 56$ 

93. NT—People v Peabody, 25 

Wend 472. 

RI.—State v. Brown, 4 R.I. 528, 70 
AmD 168. 

93. NT—People v. Peabody, 25 
Wend 472 

15 C J. p 376 note 44. 

94- U.S.—U.S v Burns, CC Ohio, 
24 FCas No 14,691, 5 McLean 23 

95. SC—State v. Beeler, 8 SC.L 
482. 

Vt —State V Grifflu, 18 Vt, 198. 

9a TJ.S.—U S V Moses, Pa., 27 P. 

Cas No 15,825, 4 Wash C C 726. 

15 C.J. p 372 note 39. 

97. Ind.—State v. Pease, 74 Ind. 263. 
Vaadaiice held uiataEial 

(1) Proof of passing a fictitious 
bill, that IS, a bill purporting to be 
issued by a bank having no exist¬ 
ence, does not supi>ort a conviction 

200.J S.-47 


under an indictment charging the 
ofCense of passing a counterfeit bill 
of a bank in existence.—Gutchins v. 
People, 21 Ill 642. 

(2) An indictment charging the of¬ 
fense of uttering a note knowing it 
to be that of a nonexistent bank is 
not supported by proof of uttering a 
note knowing it to be of an exist¬ 
ing, but unincorporated, bank.—Ga¬ 
boon V. State, 8 Ohio 537. 

(3) Other cases—U S v. Mason, 

C.CNT., 26 P.Cas No 15,736, 12 

Blatchf. 497—15 aJ. p 373 note 43 
Ea]. 

9a Ohio—Griffin v. State, 14 Ohio 
St 55. 

99. U.S—TJ S. V. Hall, D.C., 26 P. 
Cas No.15,283, 4 Crunch C C. 229— 
IT S V. Hinman, C.CN.J., 26 FCas. 
No.15,870, BaJdw. 292 
"Variances which may be fcUrly 
considered to be merely literal, which 
do not make a word different in 
sense and grammar, which leave the 
sound and sense, in substance, the 
same, are not considered material 
variances, within the rule."—U. S v. 
Mason, CCN.T, 26 P.CaaNo 15,786, 
12 Blatchf. 497. 

1. ITS—Simon v. U. S., C.CAMich., 
78 P.2d 454—Cole v. U. S., C-CJ^l 
C olo., 269 P. 250. 
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▼azlaaoe held Immatacelal 

U.S.—U. S V. Bennett, C.C.N.T., 24 P. 
Cas.No 14,672, 17 Blatchf. 357. 

15 CJ. p 373 note 44 [a]. 

a, US.—Price v. U. S, C.CA.N.C., 
70 P 2d 467. 

Va—Wash v. Commonwealth, 16 
Gratt 680, 67 Va. 630. 

3. U.S—U. S V. Ruffino, C.CA.N. 
T, 67 P2d 440. 

4. U.S.—^U. S. V. Ruffino, supra. 

5. Ky—Spencer v. Commonwealth, 
9 Bly.Op 820. 

e. Va—Wash v. Commonwealth, 16 
Gratt. 630, 67 Va 580 

7. U.S—U. S. V. Otey, CCLOr., 81 
P. 68, 12 Sawy. 416—U. S. v- 
Abrams, C.CN.T, 18 P. 823. 21 
Blatchf 553. 

Iowa.—State v McPherson, 9 Iowa 
53. 

8. Idaho—^People v. Page. 1 Idaho 
189—^People v Sloper, 1 Idaho 168. 

9. Mass—Commonwealth v. Starr, 4 
Allen, Mass., 301. 

15 C J p 373 note 51. 

10. Va—Spencer v Commonwealth, 
2 Leigh, 761, 29 Va 751. 

11. U.S.—U S. V. Bums, aaOhio, 
24 FCas.No.14,691, 5 McLean 23— 
U S V King, aaOhio, 26 P.Caa 
No.15,585, 5 McLean 208 

12. Va—Spencer v. Commonwealtl^ 
2 Leigh 761, 29 Va 761. 



COUNTERFEITim 


§ 82 


20 c.j.g. 


mg of a bill being proved, possession in a certain ing to designate the ingredients of a compound suit- 
county is sufficient to support the mference that able for counterfeiting purposes, has been held to 
they were made in that county.^® be properly admitted in evidence.^^ 


§ 32. Admissibility of Evidence 

a. Evidence for prosecution 

b. Evidence for defense 

a. Evidence for Prosecution 

(1) In general 

(2) Counterfeit or spurious character of 

subject matter 

(3) Intent and scienter 

(1) In General 

Rules respecting the admissibility of evidence In 
criminal cases generally apply to prosecutions for coun¬ 
terfeiting or cognate offenses. 

Rules respecting the admissibility of evidence in 
criminal cases generally are applicable to prosecu¬ 
tions for counterfeiting or cognate offenses.!^ In 
accordance with these rules, evidence of matters 
constituting part of the res gestae,i6 such as state¬ 
ments of the accused made at the time of the com¬ 
mission of the act charged,^® have been held admis¬ 
sible. Also it may be shown that accused made 
no explanation or assertion of innocence Evi¬ 
dence may be admitted to show the concealment of 
counterfeit,^^ and, as indicating a motive for con¬ 
cealment, the fact that just before the act ac¬ 
cused was recognized by persons who had seen him 
publicly whipped for counterfeiting on a former oc¬ 
casion may be shown Parol evidence of the 
fact that the person whose name is on a counter¬ 
feit bank bill as president is the president of the 
bank is admissible 20 in a prosecution for hav¬ 
ing possession of counterfeiting tools and materials, 
a recipe found on the person of the accused purport- 


On a charge of uttering counterfeit money with 
intent to defraud, the agency of accused in passing 
the counterfeit may be shown by his confession, 
when the corpus delicti has been sufficiently prov¬ 
ed, as by a showing that the counterfeit has been 
uttered as true 22 

(2) Counterfeit or Spurious Character ot 
Subject Matter 

The spurious or counterfeit character of bank bills 
may be proved by expert evidence; but before any evi¬ 
dence as to spuriousness is admissible the instrument it¬ 
self must be produced or Its absence accounted for. 

The fact that bills are counterfeit may be proved 
by expert evidence. Witnesses who may be com¬ 
petent to testify as experts include officers of a bank 
other than the bank from which the counterfeit bill 
or note purports to issue, 2 3 brokers and merchants 
who have habitually received notes of the bank in 
question so long as to have become acquainted with 
them,24 persons who have before seen the genuine 
bills of the bank and are skilled m the detection of 
counterfeit money,25 and persons acquamted with 
the signatures of the officers of the bank.26 Proof 
that there is a bank in existence issuing genuine 
bills of which those in question may be counter¬ 
feits IS not required in order that experts be permit¬ 
ted to testify as to the false character of such 
bills 27 However, a witness who has never seen 
a genuine bill of the bank, and whose knowledge is 
obtained wholly from printed descriptions and fac¬ 
similes, is not competent to testify on the subject 23 
The testimony offered by an expert may be based 
not only on knowledge of the signatures to the bill, 
but also on that as to the paper, engraving, typt, and 


13. Ala.—Johnson v. State, 86 Ala. 

870. ' 

14. Evldeaijca held edmliwdlble 

(1) To establish defendant's un¬ 
lawful ownership and possession of 
counterfeited stamps.—St Clair v. 
TJ. S.. CCAMo.. 12 F2d 376. 

<2) To show the uttering: of a 
false demand on road district with 
intent to defraud.—^People v Adams, 
849 P 686, 79 CalApp 378. 

(8) To show a system tending to 
prove the forgery of a county treas¬ 
urer's check,—^Pry v State, 182 SW. 
331, 78 Tex Or. 435 
SvldeiLoe held Inadmlsslhle 

The contents of a letter contain¬ 
ing counterfeit money, received by 
accused at the post office but im¬ 
mediately taken from his possession 
before he had opened it.—Common¬ 


wealth V Bdgerly, 10 Allen, Mass., 
184 

16. U.S —TJ S. V. Taranto, C C.N.T., 
74 F 219. 

Ind—^McCartney v. State, 3 Ind 853, 
66 Am.D 510 

10L Ind—^McCartney v. State, supra 
Oondletizig vtatemeuts in account¬ 
ing for possession of counterfeit may 
be shown—Commonwealth v. Starr, 
4 Allen, Mass, 801 

17. US.—TJ S V Kenneally, U.C. 
Ill, 26 F Cas.ITo 16,622, 6 Biss 122 

18. Ohio —State v. Spring, Tapp 
167 

19. Ohio.—State v Spring, supra. 

20. Conn —State v Smith, 5 Day 
176, 6 AmD. 132. . 

21. Tex.—Long v. State, 10 Tex.App 
186. 


22, US 1 —U S V. Marcus, C.C.NT., 
68 F 784, appeal dismissed 16 
set. 1041, 169 US. 269, 40 L.Bd. 
145 

23. Ala—Johnson v State, 85 Ala. 
370 

15 CJ p 875 note 8. 

24, Ky.—^Watson v Cresap, 1 R 
Mon, Ky, 196, 36 AmD 672 

16 C.J p 376 note 9. 

25. Va—^Martin v Commonwealth, 
2 Leigh 746, 29 Va 746 

16 C.J. p 376 note 10 

2 a N.H—Purber v. Hilliard, 2 NH. 
480 

16 C J. p 376 note 11. 

27. Ind—Jones v. State, 11 Ind. 367 

28. RI—State V Brown, 4 RL 628, 
70 Am.D. 168. 
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general appearance.2» A “Bank Note Detector,” 
that is, a pamphlet describing counterfeits, is not 
admissible to prove that bills are counterfeit.30 
In the absence of a statute requiring it, it is not 
necessary to produce as a witness an officer of the 
bank by which the bill purports to be issued.3i A 
stockholder of such bank, is not disqualified as a 

witness.32 

Production of instrument. In prosecutions for 
counterfeiting evidence as to spuriousness is inad¬ 
missible until the counterfeit itself has been pro- 
duced,33 or until its absence has been satisfactorily 
accounted for,34 as by proof that it has been de¬ 
stroyed,35 is beyond the jurisdiction of the court,36 
or is in the possession or control of accused.37 
Although a defendant cannot be made to produce 
a counterfeit note and thus furnish evidence against 
himself,38 before the contents of the note can be 
proved by parol evidence, notice to produce must be 
given the accused33 if it is in his possession, if it 
is not in his possession, proof must be made that 
it is beyond reach of the court.**® In the case of 
coins, however, it has been held that no such no¬ 
tice to produce is necessary.**^ 

(3) Intent and Scienter 

Subject to general rules relating to admissibility of 
«vldence, practically everything accused said or did rela¬ 
tive to the counterfeit in question is admissible to show 
his intent or scienter In a prosecution for a counterfeiting 
•offense; thus evidence of prior occupation, possession 
or passing of counterfeit of similar kind, acts connected 
with a third person’s possession or passing, and acts of 
concealment may be shown. 

While hearsay evidence is not admissible on the 


question of scienter,^* the question of guilty knowl¬ 
edge does not always admit of positive proof, but 
ordinarily must be drawn from circumstances which 
indicate the secret operations of the mind.* 3 

Subject to general rules relating to the admissi¬ 
bility of evidence, practically everything that accus¬ 
ed has said or done relative to the counterfeit in 
question is admissible in evidence for the purpose 
of proving scienter.** Thus it is competent to show 
that accused had been employed in the business of 
printing genuine bills,*® or to show his previous 
statements that he had been engaged in passing or 
handling counterfeit,*® or that he had endeavored 
to engage a person to procure counterfeit for him, 
had asked him if he had got it, and had declared 
that he intended to make the acquaintance of a 
counterfeiter.**^ 

On an indictment for coming and passing coun¬ 
terfeit money it is permissible to show the posses¬ 
sion of instruments for such coining or making.*® 

Acts or conduct related to offense. In prosecu¬ 
tions for possessing counterfeit with intent to pass, 
or for passing or uttering the same, it is competent 
to prove, as bearing on the questions of scienter or 
guilty knowledge and of guilty intent, that ac¬ 
cused had in his possession, at, before, or after the 
time of the commission of the act charged, other 
counterfeit of the same kind as, or similar to, that 
passed or uttered;*® that he had previously or at 
about the same time uttered or passed other such 
counterfeit;®® or that he had in his possession, or 
had passed, spurious notes, as distinguished from 
counterfeit.®! On a charge of tendering an altered 


% NO—state v Hams, 27 NC. 
287. 

Pa—Commonwealth v. Smith, 6 Serg 
& H. 668 

ao. Mmn —Payson v. Everett 12 
Mmn. 216. 

31. Ohio—^May v. State, 14 Ohio, 
461, 45 AmD 548 

15 C J p 375 note 6. 

Vnder a statute reamrlnsr the tes¬ 
timony of bank officers residing: with¬ 
in a specified distance officers resid¬ 
ing: within that distance but with¬ 
out the state need not be produced. 
—Commonwealth v. Carey, Mass., 2 
Pick. 47. 

32. Ohio —State v. Kinny, Tapp., 
Ohio, 169 

33. Cozm —Smith v. Holebrook, 2 
Hoot 45 

15 C.J. p 375 note 16. 

34. Va«—^Pendleton v. Common¬ 

wealth. 4 Leigh 694, 31 Va. 694, 26 
AmD. 342. 

15 C.J. p 375 note 17. 


35. NT —People v. Lagrille, 1 
Wheel Cr 412. 

15 C J p 376 note 18. 

36. Ohio—^Reed v State, 15 Ohio 
217 

15 C J. P 375 note 17 [a]. 

37. Mass—Commonwealth v. Bige¬ 
low, 8 Mete 235 

NT—^People v, Lagrille, 1 WheeLCr. 
412. 

15 C J. P 376 note 19. 

3a IndL—^Armitage v. State, 13 Ind. 
441 

39. Ind.—Armitage v. State, 13 Ind. 
441 

Wis.—State V. Cole, 19 Wis 129, 88 
Am D. 678. 

4a Wis—State v. CJole, 19 Wis. 129, 
88 AmD 678. 

*41. Ind.—^McGregor v. State, 16 
Ind. 9. 

42. N.T.—Cantor v. People, 5 Park. 
Cr. 217. 

16 C.J. p 373 note 63. 

4a S.C.—State V, Antonio, 5 S.CL 
662, 7 &.aU 776, 3 WheeLCr., N.T., 

J 608. 


4^ Conn —State v. Smith, 6 Day 
175, 6 Am D. 132. 

45. Mass —Commonwealth v Hall, 4 
Allen 305 

4a Mass—Commonwealth v. Edgrer- 
ly, 10 Allen 184. 

47- Va.—^Pmn v. Commonwealth, 5 
Rand. 701, 26 Va. 701. 

4a XJ.S—^U. S. V. Bums, C.C.Ohlo, 

24 F.Cas.No 14,691, 5 McLean 23. 

15 C J p 375 note 98. » 

49. US.—U. S. V. Noble, D.C., 27 

F.Cas No 16,895, 5 Cranch C.C. 371. 
15 CJ p 874 notes 66, 70 
Whisky bottle labels found in de¬ 
fendant's possession at time of ar¬ 
rest have been held competent as 
bearing upon his intent in possessing 
counterfeited internal revenue strip 
stamps —St Clair v. U. S, C CLA-Mo., 
12 P2d 376 

sa US—U. S. V. Doebler, CaPa., 

25 PCas.No 14,977, Baldw. 619 
15 C J. p 374 notes 67, 70. 

51. R.I—State V. Brown, 4 RX 6^ 
70 Am D 168. 

15 C.J. p 374 note 68. 
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bill, evidence of defendant’s prior act of tendering 
a similar bill,52 or, on a charge of possessing coun¬ 
terfeiting tools, evidence of defendant’s possession 
of counterfeit money,52 is admissible to show guilty 
knowledge or criminal intent. Since it is essential 
that the evidence of possession or passing refer to 
counterfeit similar in kind to that involved in the 
present indictment,®^ evidence that defendant had 
possessed or passed counterfeit bank notes or bills 
is inadmissible to show guilty knowledge or intent 
in the possession or passing of counterfeit coin;®® 
likewise, evidence of possession of apphances and 
material for the manufacture of spurious coin is 
incompetent to show knowledge of the counterfeit 
character of bank notes or a criminal intent as to 
their use.®® It has even been held that evidence of 
passing a counterfeit note of a different bank from 
that of the note mentioned in the indictment is in¬ 
admissible.®'^ However, evidence will not be ex¬ 
cluded because it relates to counterfeit of a differ¬ 
ent denomination from that charged so long as it is 
of a similar kind 5® 

The fact that indictments are pending against ac¬ 
cused for past acts of possession or passing,®® or 
the fact that he has been prosecuted for such an 
offense®® and acquitted,®^ does not affect the ad¬ 
missibility of evidence showing such acts or con¬ 
duct. 

The past act of possession or passing may have 
occurred a long time prior to the present offense,®® 


the time elapsing being immaterial, as a matter of 
law, so long as the two acts are so connected as to 
raise an inference of scienter.®® Further, the pos¬ 
session or passing so proved may have taken place 
in another state.®^ 

Connection with acts of third person. It may be 
shown, as bearing on the question of scienter, that 
a third person, in the presence of accused and for 
the benefit of both, passed counterfeit similar to 
that passed by accused,®® that such counterfeit was 
in the possession of a confederate,®® that accused 
was in the company of another at the time the lat¬ 
ter passed such counterfeit, both before and after 
the act of accused was committed ;5'^ or that other 
persons with whom accused has been first eonnected 
in the general transaction had machines for coun¬ 
terfeiting in their possession.®® Further, it may 
be shown that accused was in conversation with one 
who had passed other counterfeit bills of the same 
bank;®® that on the same evening, in the same 
town, other counterfeit was passed, although the 
person so passing it could only be identified with 
accused in general appearance,*^® or that defend¬ 
ant’s wife at the time of his arrest delivered up a 
quantity of counterfeit,"^^ or that she sold other 
cotmterfeit in his absence about the time of the act 
charged and that he afterward had knowledge of 
and sanctioned such sale *^2 However, it has been 
held incompetent to show the possession by the wife 
of the accused of fragments of bank bills appropn- 


62. Ky—^Mount v Commonwealth, 
1 Duv. 90, 1 Ky Op 346. 

15 C J. p 374 note 69. 

63. CaJ.—^People v. White, 34 Cal. 
183. 

64. Ohio —^Bluff V. State, 10 Ohio 
St. 647. 

16 C J p 374 note 72 [b] 

55. tJ.S—^TJ. S V. Gougrhnour, DC. 
Pa., 26 FCas No 16.238, 2 Pittsb 
869. 

Conn—Stalker v. State, 9 Conn. 341. 
Dlctnin to contrary 
Without deciding the point, one 
court has indicated that evidence 
of possession of counterfeit bank 
bills IS admissible to show scienter 
on a charge of passing counterfeit 
com.—^Lane v. State, 16 Ind 14. 

56y Ohio.—^BlufC V. State, 10 Ohio 
St. 647. 

67. ITS—S V. Roudenbush, CC 
Pa., 27 P.Cas No.16.198, Baldw. 614. 

16 C-J. p 874 note 82. 

68. TJ.S.—^U. S. V Goughnour, DC 
Pa., 26 P.Cas No 16,238, 2 Pittsb 
369. 

69. Ind.—^McCartney v. State, 8 Ind. 
868. 66 Ain.D. 610. 


Mass—Commonwealth v Steams, 10 
Mete. 266 

60. DeL—State v. Tindal, 6 Del 
488 

61. S C.—State V Houston, 17 S C.L. 
300. 

ea. N a— State v. Twitty, 9 N.C 
248. 

63L XJS—tr S V. Doebler, C.aPa., 
26 P Cas No.14.977, Baldw. 619. 

Three years 

In a prosecution for possessing or 
uttermg counterfeit notes of one 
bank, evidence of the uttering, three 
years previously, of counterfeit notes 
of another bank is incompetent.— 
Morns v. State, 16 Miss. 762. 

64. NT —Van Houton's Case, 2 City 
Hall Rec 78. 

6& Ohio.—^Reed v. State, 16 Ohio 
217. 

66. IT S.—S. V Taranto, C C N T., 
74 F. 219—TJ S. V. MitcheU, C.C. 
Pa, 26 F.Cas No 16,787, Baldw 
366. 

67. Conn—State v. Spalding, 19 
Conn. 238, 48 AmD. 168. 

68. US —^Bryan v U. S, Tex., 133 
F, 496, 66 CCA 869—U. S. V. 
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Craig, Pa, 26 F.Cas No 14,883, 4 
Wash C a 729. 

16 C J. p 874 note 87. 

Necessity of showing defendant’s 
connection 

Evidence showing that at the time 
of his arrest accused was in the 
company of one who had been con¬ 
victed of the same offense, or that 
he boarded at the house where coun¬ 
terfeit and instruments for counter¬ 
feiting were found and with one who 
had been convicted of such keeping, 
IS inadmissible without connectmg 
him with the business of counter¬ 
feiting—Goldsby’s Case, 1 City Hall 
Rec., N.T., 81. 

Kapse of time after defendant’s act 

Fvidence of possession by an ac¬ 
complice fifty days after the act 
charged m the mdictment has been 
held mcompetent.—Griffin v. State, 
14 Ohio St 66. 

69. Conn.—State v. Smith, 5 Day 
176, 5 Am.D 182 

70b Mich —^People v. Clarkson, 22 
NW. 268, 66 Mich. 164 
71- Ohio.—Hess v. State, 6 Ohio 6, 
22 AmD 767. 

72. Ind—^Bersch v. State, 18 Ind. 
434, 74 Am.D. 263. 
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ately cut for the purpose of making alterations sim¬ 
ilar to those of altered bills which the husband was 
charged with having in his possession, in the ab¬ 
sence of other evidence that the two were acting in 
concert.73 

Concealment of subject matter. Evidence of a 
defendant's concealment, or attempt to conceal, at 
or about the time of his arrest, counterfeit money 
held in his possession may be admitted to show his 
guilty knowledgeJ^ Accordingly, it may be shown 
that at such time he swallowed,*^® or hid in a toil¬ 
et,*^® counterfeit which was on his person. The fact 
that bills, similar to those on which the charge is 
based, were found hidden near a house in which 
he formerly lived has been held admissible.77 

b. Evidence for Defense 

The defendant in a prosecution for counterfeiting or 
a cognate offense may Introduce evidence, otherwise 
competent, tending to show his innocence or lack of un¬ 
lawful intent. 

On a charge of unlawful possession of a spurious 
article accused may establish his innocence by 
proof, otherwise competent, tending to show that 
his possession and use of it were for legitimate’ 
purposes.73 Where there is a presumption of un¬ 
lawful intent, proof to rebut it may come from ac- 
cused'^3 or may arise or be shown by all the ar- 


cumstances attending the transaction, as developed 
by the state.^o Good character may be shown as 
evidence of a lack of unlawful intention De¬ 
fendant may introduce evidence that he used a 
"counterfeit detector,’* to see whether or not the 
bill in question was genuine.82 

§ 33. Weight and Sufficiency of Evidence 

As in criminal cases generally, in a prosecution for 
counteffelting or a cognate offense the evidence In behalf 
of the prosecution must establish the guilt of accused 
beyond a reasonable doubt. 

In a prosecution for counterfeiting or a cog¬ 
nate offense the evidence adduced must be suffi¬ 
cient to support the verdict or judgment.33 be¬ 
half of the prosecution it must be sufficient to es¬ 
tablish all the elements of the offense charged®^ 
beyond a reasonable doubt.35 Circumstantial evi¬ 
dence may be sufficient,3® if it points unerringly to 
accused’s guilt.®*^ In accordance with these rules 
evidence has been held sufficient or insufficient to 
establish the offense of counterfeiting or forgery,^8 
alteration of government obligations,*^ possession 
of counterfeited money or government obligations*® 
or of instruments or tools capable of use for coun¬ 
terfeiting purposes,*! and the offense of passing, 
uttering, or selling of counterfeited or altered in¬ 
struments;** and sufficient or insufficient to prove 
such matters as a particular intent** or guilty 


73- NT—^People v Thoms, Z Abb. 
Dec. 571, 3 ParkCr 256. 

74 . US —York v U S. CaL, 241 P. 
656, 154 CCA. 414. 

Ala—Johnson v State, 36 Ala, 870 

75. Mass —Commonwealth v. Hall, 
4 Allen 305. 

76. US—York v. U. S., CaL, 21 P 
656, 154 C C A 414. 

77. Ohio—^Hess v. State, 6 Ohio 5, 
22 Am D. 767 

7a Idaho.—^People v. Page, 1 Idaho 
189. 

79. Iowa.—State v. McPherson, 9 
Iowa 63. 

aa Iowa.—state v. McPherson, su¬ 
pra. 

81. US.—U. S. V, Kenneally, DC. 

Ill, 26 FCas.No.15,522, 5 Biss. 122. 
aa. Wis.—State V- Morton, 3 Wis 
352 

8a US—Cemonte v. U. S., C.O.A 
Mich. 39 PJ2d 362—Poster v. U. 
S.. C CLA.N.M., 76 P 2d 138—Match- 
ok V. U. a, C.CLA-N-jr., 66 P.2d 
266. 

Bvldence Twifl ynflloieiLt 
US—RiffSrlo V- U. a, N.Y.. 228 P. 
629, 189 C.CLA. 77- 

84. US.—U S V. Rufflnoi, G.OA. 

N.Y, 67 P2d 440. 

16 C J. p 376 note 3a 


85, U.S—U S V. Rufflno, supra— 
U S V. Fitzgerald, DC.Wash. 91 
P 374. 

N Y —^People v. Gardner, 1 Wheel Cr. 
23. 

sa US—Poster v. U S, CC.AN 

M. , 76 P.2d 183. 

Ky.—Sexton v. Commonwealth, 33 S 
W.2d 28, 236 Ky. 354. 

Miss—^Keyes v. State, 148 So. 361, 
166 Miss. 316 

15 C J p 877 note 69 

87. US—Accardi v. U. S, C.C.A 
Mo , 16 F 2d 619. 

8a SvldexLoe held sniKoieiLt 
US—Nibbelmk V U S. C-CAMich., 
73 F2d 677—Minnella v U. S., C. 
C AMo , 44 F.2d 48 
Bvldenoe held insulILeleiLt 
Mont—U S. V. Weikel, 19 P. 896, 8 
Mont. 124. 

89. Bvidenoe held sufllciemt 

U. S—Poster v. U S, aC.AN.M.. 76 
F2d 183—Porlinl v. U. S., CC.A. 

N. Y, 12 P 2d 631. 

90. BvldexLce h^ sofllcieiLt 

US.—U. S V Corso. CC.AI11. 100 
P,2d 604—Simon v U. S., CC.A. 
Mich, 78 P.2d 464—Porlini v. U. 
S. C.CAN.T., 12 F2d 631. 

N Y.—^People v. Gardner, 1 Wheel Cr. 
23 

16 C.J. p 376 note 32 [a] (3). 
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Bvldence held insofllcieiKt 
U S,—Cemonte v. U. S., CCA Mich., 
89 P 2d 862—Matchok v. U S , aC. 
ANJ*, 60 F2d 266—Accardi v. U. 
S, CCA Mo, 16 F2d 619—Tresca 
V U S. NY. 188 F 736, 106 CC. 
A 174. 

91. Evidence held snAclent 

U S.—Nibbelink v U. S., C.C A Mich,. 
73 F.2d 677—Litkofsky v. U. S, a 
CAN.Y., 9 F2d 877 

92. Evidence held snfflLolent 

US—Simon v. U S, C.CAMich., 
78 P.2d 454—Porlini v. U. S., C.a 
AN T , 12 F 2d 631 

15 C.J. p 376 note 32 [a] (1), <2). 
Evidence held insufficient 

US—U. a V. Rufflno, CC.A.N.Y., 67 
p 2d 440—Matchok v. U S., C C A 
NJ., 60 F2d 266—Tresca v. U. S., 
N.Y, 183 F 736, 106 C C.A 174. 
Miss.—^Keyes v. State, 148 So. 361, 
166 Miss 316 

Porto Rico—People v. Ortiz; 22 Po]> 
to Rico 630 

9a Evidence held suffioient 
US—U. a V. Corso, CC.AI11., 100 
P.2d 604—Poster v. U. S., C CJUfJ. 
M.. 76 F.2d 183—Litkofsky v. U. 
a, C.C.AN.Y., 9 F.2d 877. 

16 CJ. p 376 note 82 [a] (2), <3). 
Evidence held Insuffioient 

US.—Cemonte v. U. S., caAMich., 
S9 F 2d 862~~'U. S. v. Rufflno, C.Ct A . 
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knowledge®* with which an offense requiring such 
proof has been committed. 

Where it is necessary to prove the existence or 
incorporation of a bank, proof of only the most 
general character is requisite.^® Thus proof of 
general reputation has been held sufScient to prove 
both existence®® and incorporation;®'^ it has been 
declared unnecessary to prove such facts by pro¬ 
duction of the articles of incorporation or an au¬ 
thenticated copy,®® or by the “best evidence”®® 
To prove the existence or incorporation of a bank 
of another state the certificate of the secretary of 
state to the fact of incorporation has been held 
sufl&cient,^ although there is authority holding that 
incorporation under the laws of that state must be 
proved in the same manner as the statute laws of 
other states are proved, that is, by a copy of the 
act of incorporation, duly certified according to the 
act of congress, or by the production of a sworn 
copy.® 

The requirement of corroborating evidence to 
support the testimony of an accomplice is discussed 
in the C.J.S. title Criminal Law §§ 809--813, also 16 
C.J. p 673 note 91, p 696 note 60, and p 698 note 86 

§ 34. Trial 

As is apparent from the specific matters discussed 
in the following sections, the trial in a prosecution 
for counterfeiting or a cognate offense follows the 
usual course of criminal procedure. Consult Pocket 
Parts for later cases 


§ 35. - Questions of Law and Fact 

It is for the jury to determine controverted questions 
of fact. 

In a prosecution for counterfeiting or a cognate 
offense, whether or not the evidence adduced is suf¬ 
ficient to warrant submission to the jury is a mat¬ 
ter for the court to decide.® The question of the 
guilt or innocence of accused is for the jury wTiere 
there is any evidence which tends to show the com¬ 
mission by him of the crime for which he is on 
trial.*^ So It has been held proper under the evi¬ 
dence in particular cases for the jury to be allowed 
to determine the question of accused’s guilt of coun¬ 
terfeiting,® or of altering government obligations,® 
or of unlawfully possessing, passing, or uttenng 
counterfeit money or government obligations,*^ or 
of unlawfully possessing counterfeiting tools or ma¬ 
terials ® Likewise it has been held proper to sub¬ 
mit to the jury questions as to similitude,® cur¬ 
rency,^® and intent and guilty knowledge.^^ 

A question of variance between the pleading and 
proof'has been held properly submitted to the ju- 
ry.l2 

* 

§ 36. - Instructions 

Rules generally applicable to Instructions in erlmlnat 
ca^ea govern in prosecutions for counterfeiting or related 
offenses. 

Rules generally applicable to instructions in crim¬ 
inal cases govern in prosecutions for counterfeit¬ 
ing or cognate offenses.^® 


N T., 67 F 2d 440—^Accardi v. TJ. S , 
CCAMo, 16 F2d 619—Tresca v. 
IT S, NT, 183 F. 736, 106 CCA 
174 

94. Evidence held iiuniiaoient 

US—TJ S V. Ruffino, CC.ANY., 67 
P2d 440. 

95. NT—^People v Peabody, 26 

Wend. 472—People v. Davis, 21 
Wend 309. 

96. Cal—^People v McDonnell, 22 P 
190, 80 Cal 286, 13 Am S R 159 

16 C.J P 376 note 48 

97. Mich —Jenningrs v. People, 8 
Mich. 81 

16 CJ P 376 note 49 

98. NT—People v. Chadwick, 2 
Park.Cr. 168 

16 CJ p 876 note 60 
Written memorandiun * 

It has been held, howevfer, that 
incorporation cannot be shown by 
parol, but only by a memorandum 
required by statute to be entered of 
record upon incorporation, or by a 
certified copy thereof—^Trice v. 
State, 2 Head, Teim., 691 

99 . N.T.—^People v. Davis, 21 Wend, 
‘ N.T., 809. 


1 . Ky.—^Mount v Commonwealth, 1 
Duv, 90 

2 . N J.—Stone v. State, 20 N.J.Law 
401 

3. Evidence held insnflLclent for 
jury 

U S.—Simon v. XT S., C.C.A.Mich,, 78 
F.2d 464—Ayervais v. U. S., C.CA. 
N J, 72 F.2d 720. 

4. Ky—Sexton v. Commonwealth, 
33 S W2d 28, 286 Ky 354. 

5 . US.—^Nibbelink v. U. S, CCA. 
Mich. 66 F 2d 178. 

01 Ky.—Sexton v. Commonwealth, 
33 S W 2d 28, 236 Ky. 364 

7 , US —^IT S. V Freeman, CC AJPa^ 
81 F 2d 910—^Burtan v TJ S , C C A 
Ill, 77 F.2d 366, certiorari denied 
Burton v. U S, 66 SCt 124, 296 
TJS 608, 80 LBd 431—^Price v U- 
S, CCANC., 70 F2d 467—U S v. 
Gates, C.CANY, 67 F 2d 886 — 
Nibbelmk v. TJ. S., GCAMich, 66 
F 2d 178. 

Iowa—State v Kirkpatrick, 263 N. 
W. 62, 220 Iowa 974. 

Mo.—State v. Horner, 48 Mo. 620. 

a U.S.—^Nibbelmk v. TJ. S., C.CA 
Mich., 66 F.2d 178. 
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9. TJ S —^Litkofsky v. TJ S, C C A N. 
T, 9 F 2d 877. 

15 C J. p 377 note 68. 

Whether an Instmment for ooinlncr 
will make a com in such similitude 
of the srenuine as to impose on the 
world has been held to be for the 
jury^—State v. Collins, 10 N C. 191 

la Ohio.-Figrht V- State, 7 Ohio 
•180, 28 AmD 626. 

11. US—Bell V. TT- S., CCATex., 
100 F2d 474—^Price v. U. S, CCA 
N.C., TO F 2d 467. 

16 aj. p 377 note 66. 

12. N.J —State V. Potts, 9 N J.Law 

! 26, 17 Am.D. 449. 

113. IhstmctionB held proper 
I Charge to convict defendant of 
' altering United States treibsury note 
Is not misleading because using 
words **erase or alter” and words 
“change and alter”—Sexton v. Com¬ 
monwealth, 38 SW.2d 28, 236 Ky. 
354. 

Instructions held properly refused 

Pa—Commonwealth v Bitler, 2 A 2d 
493, 183 Pa Super 268. 
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§ 37. -Verdict and Findings 

Rules respecting the verchot and hndings in criminal 
cases generally have been applied in prosecutions for 
counterfeiting or cognate offenses. 

Where the indictment charges as one offense the 
having in possession and uttering and publishing of 
several counterfeit bank bills, a verdict of guilty 
may properly be rendered on the whole charge, or 
on part, as the evidence may warrant.^^ One good 
count, sufficient to sustain a judgment may be suf¬ 
ficient to sustain a general verdict of guilty,i5 it 
only being necessary to find defendant guilty as 
charged m the indictment.^® 

§ 38. Sentence and Punishment 

Ths sentence and punishment in a prosecution for 
counterfeiting or a cognate offense must be In conformity 
to the governing statute. 


As an indictment may properly charge in differ¬ 
ent counts an offense against obligations of the 
United States and against national bank notes, a 
defendant on conviction on both counts may be sep¬ 
arately sentenced for each offense. Under a stat¬ 
utory provision for sentencing one as a common ut- 
terer of counterfeit when he is convicted at the 
same term of three distinct offenses of uttering or 
of having m his possession less than ten pieces with 
intent to utter, it has been held that such single 
sentence cannot be passed on two convictions for 
uttering and one for the higher offense of having 
in his possession more than ten pieces.^® 

Under a federal statute prohibiting the posses¬ 
sion or uttering of counterfeit coins, it has been 
held that imprisonment at hard labor may be im- 
posed.i® 


COUNTER-FESANCE. The act of foiging.^ 

OOT7NTEBMAXD. The revocation of a thing be¬ 
fore done, or directed to be done;^ a change or rev¬ 
ocation of orders, authority, or instructions previ¬ 
ously issued,® and distinguished from ^^rescission.’^^ 

As revocation of check or order see Banks and 
Banking §* 344, of payment of bill see Bills and 
Notes § 408, and of an offer to buy or sell see the 
C.J.S. title Sales § 26, also 65 C.J. p 84 note 50-p 
88 note 14, 

COUNTERPART. In conveyancing, the corre¬ 
sponding part of an instrument; a duphcate or 
copy.® 

Phrases: "Counterpart wnt,”® and “executed in 
counterpart [or in counterparts].”'^ 


OOUNTERFLEA. A pica of an incidental kind, 
and now of rare occurrence, diverging from the 
main series of the allegations in a cause.® 

COUNTER-ROLLS. In English law, the rolls 
which sheriffs have with the coroners, containing 
particulars of their proceedings, as well of appeals 
as of inquests, etc.® 

COUNTERSHAFT. It has been said that a pulley 
is an essential part thereof, and that, under certain 
circumstances, a reference to the countershaft may 
be construed as a reference to the pulley.^® 

OOUNTERSION. 

As a Noun 

The term is derived from the French “contre- 


14. Mass.—Commonwealtli v. Thom¬ 
as. 10 Gray 483 

IB. U.S—^U. S. V. Bums. CCOhIo, 
24 F Gas No 14.691. 5 McL-ean 23. 
16 C J. p 377 note 70. 
le. Iowa.—State v. WiUiams. 8 
Iowa 633. 

16 C J. p 377 note 71 

17. IT S.—S V. Bennett, C.C N.T. 
24 F.Cas No 14.672, 17 Blatchf. 367. 

18. Mass —^Murray v Common¬ 

wealth, 13 Mete 614. 

19. U.S —Linningen v Morgan, 
Kan,, 241 F. 646. 154 CC.A, 408 

1. Black L.D. 
a. Burrill L.D. 

As revocation 

“This term was formerly applied 
to wills, leases, etc, in the sense of 
revocation ”—^BurriU LJD. 

3. Black L.D. 


4. Ala —Green v Ulneville Drug 
Co, 62 So. 433, 436, 167 Ala. 372. 
378. 

B, Black L.D. 

DistliigTilshed from 

(1) “Duplicate.”—Wright'v. Mich¬ 
igan Central B- Co., Mich, 180 F. 
843, 846, 65 CCA. 327. 

(2) “Exact reverse” or “opposite.” 
—^Maurer v. Mitdbiell, 58 OaL 289, 
293 

"Ozlginal” and ^counterparts” 

(1) "Where an instrument of con¬ 
veyance, SA a lease, is executed In 
parts, that is, by having several 
copies or duplicates made and Inter¬ 
changeably executed, that which is 
executed by the grantor Is usually 
called the original, and the rest are 
‘counterparts ’ “—^Black L D. See 
Roosevelt v. Smith, 40 N.T.S. 881, 
882, 17 Misc. 323. 
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(2) “Where all the parties execute 
every part, this renders them all 
originals.”—Black LuD. 

8. Phrase defined 

A copy of the original writ which 
is authorized to be issued to an¬ 
other county when the court or jus¬ 
tice has Jurisdiction of the cause by 
reason of the fact that some of the 
defendants are residents of this 
county, or are found therein.—^Whlte 
V. Lea, 9 Lea, Tenn, 449, 451 

7. NT —^Roosevelt v Smith, 40 N. 
T.S. 881, 382, 883, 17 Misc. 323, 
quoting Burrill L D 

8. Burrill L D, citing Stephen PL p 
72. 

9. Black L D. 

lOu Ind —^Hohenstein-Harmetz Fuavl 
niture Co. v. Matthews, 92 N.E. 
196, 198, 46 Ind.App. 616. 
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signe," and the Latin "contra signum,” and has a 
well defined signification both in the law and in the 
lexicon as meaning the signature of a secretary 
or other officer to a writing, or writings, signed by 
the principal or superior to attest its authentici¬ 
ty also as a military watchword.^^ 

As a Verb 

To attest or authenticate to authenticate a 
writing to sign or mark for authentication to 
sign m addition to the signature of another, as of 
a principal or superior, in order to attest the au¬ 
thenticity of a writing to superadd a signature, 
or to sign on the opposite side.^^ It has been said 
that the word naturally takes some of its force 
from context and the purpose of its use, but that it 
inherently betokens a solemn personal act of au¬ 
thentication of genuineness, something more than 
mere adoption of a facsimile signature.^^ 

As applied to life insurance pohcies see the C.J. 
S. title Insurance § 249, also 37 C.J. p 399 notes 
19-21, and to mumcipal contracts see the C.J.S. 
title Municipal Corporations § 1007, also 44 C.J. 
p 119 notes 9-16. 

Compared with, or distinguished from: 'in¬ 
dorse,” "recommend,”!^ and "sign.”20 

Phrases: "Agent shall countersign jjgo 

"countersigned by the acting paymaster-general,”^^ 


"countersigned by the Controller,”23 "countersign¬ 
ed by the county supenntendent,”^^ and "counter¬ 
signed by the duly authorized agent.”26 

OOUNTEBVAIIi. To counterbalance; to avail 
against with equal force or virtue; to compensate 
for, or serve as an equivalent of or substitute for,26 

Countervail livery. An act which supplies the 
place of and renders unnecessary that open and no¬ 
torious delivery of the possession which the com¬ 
mon law requires in cases of transfer of lands.27 

Countervailing duties. See the C,J.S. title Cus¬ 
toms Duties § 9, also 17 C.J. p 540 note 57-p 641 
note 75. 

Countervailing equity. A contrary and balancing 
eqmty; an equity or right opposed to that which 
is sought to be enforced or recognized, and which 
ought not to be sacrificed or subordinated to the lat¬ 
ter, because it is of equal strength and justice, and 
equally deserving of consideration.23 

GOITNTEXTB. In the time of Edward I, a pleader; 
also called a Narrator, and Serjeant-Counteur.29 

OOTJNTEZ. In law French, to count or reckon. In 
old practice, a direction formerly given by the clerk 
of a court to the cner, after a jury was sworn, to 
number them; and which Blackstone says was in 
his time given m good English, "count these.”30 


11. Me.—^Waldo Bros Co. v Down- 
ing, 163 A 787, 788, 131 Me 410, 
citmgr Corpus Juxiu. 

N.T.—^New York Fifth Ave Bank v 
Forty-Second St & Grrand St 
Ferry R. Co, 33 N.B. 378, 380, 137 
N.T 231, 33 Am.S.R. 712, 19 L-'RA 
331. 

N.C-^Richards v. W M Ritter 
Lumber Co., 73 S B 486, 168 N,C. 
54, 55, 54 AnnCasl913D 313 

la. Bngrlish LD 

13. Pa—^Donaldson v. York County 
School Superintendent, 8 Pa,Dist 
186, 187. 

*<nie act of oonuterslfiriilaifir is one 

of authentication "—^Henning* v 

American Ins. Co, 194 F. 647, 648, 108 

Kan. 194. 

14. N.T —^People v. Bne, 43 Hun 
317, 827. 

TO authenticate by an additional sig¬ 
nature 

N.T.—^New York Fifth Ave Bank v. 
Forty-Second St & Grand St Fer¬ 
ry R. Co, 33 NB. 378, 880, 137 
N.T. 281, 38 Am.S.R. 712, 19 L.RA.. 
831. 

16 C.J. p 378 note 22. 

15. Me.—Waldo Bros. Co v Down¬ 
ing, 163 A. 787, 788, 131 Me. 410, 
dtmg Corpus Juris. 


IG. Ala —^Royal Exchange Assur¬ 
ance of London v Almon, 80 So 
456, 458, 202 Ala 374. 

Ariz—Winsor v Hunt, 243 P. 407, 
411, 29 Arm 504. 

Ky.—Anderson County Bank v. Fos¬ 
ter, 142 SW. 225, 226, 146 Ky. 
179. 

Me —^Waldo Bros Co v. Downing:, 
163 A. 787, 788, 131 Me. 410, citing: 

Corpus Juris. 

N T —^New York Fifth Ave. Bank v. 
Forty-Second St & Grand St. Feiv 
ry R Co., 38 NE 378, 380, 137 N. 
Y 231, 33 Am SR. 712, 19 L.R.A. 
831. 

17. N C.—Richards v. W. M Ritter 
Lumber Co, 73 S.B 486, 168 N.C. 
64, 66, AnuCasl913D 313. 

18. Mich—Smith v Curran, 266 N 
W. 276, 277, 267 Mich. 413, 94 A 
LR. 766. 

15 C J p 378 note 19 [aj. 

19. Pa—^Donaldson v. York County 
School Superintendent, 8 Pa Dist. 
186, 187. 

20. Me.—Waldo Bros. Co. v. Down- 
mg:, 163 A 787, 788, 131 Me. 410 

21. Wis.—^Ferm v. L’AcUvite Insur¬ 
ance & Reinsurance Co., 229 N.W. 
77, 80. 201 Wis 273. 
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22. N T.—^People v. Brie, 48 Hun 
817, 320, 327. 

28. Mich.—Smith v. Curran, 255 N, 
W. 276, 267 Mich. 418, 94 AL.K 
766. 

24. Pa.—^Donaldson v. York County 
School Superintendent, 8 Pa.Dist. 
186, 187 

25. Ala,—^Royal Bxchang:e Assur¬ 
ance of London v Almon, 80 So. 
456, 457, 202 Aa. 374. 

26. Black LD 

27. N.T.—Miller v. Bmans, 19 N.Y- 
884, 387. 

Connected with a release 

“At common law, a release was a 
form of transfer of real estate where 
some ng:ht to it existed in one per¬ 
son but the actual possession was in 
another; and the possession in such 
case was said to ‘countervail livery,' 
that is, it supplied the place of and 
rendered unnecessary the open and 
notorious delivery of possession re- 
auired in other cases."—^Black LD, 
2a Black L.D. 

See also the aJ.S. title Bauity S8 
110, 111, also 21 CJ- p 207 note 1- 
p 210 note 32. 

29. Black L.D. 

30. BUtck Ii.D., citing; 4 Blackstone 
Commn* p 240 note 
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COUNTIES 

This Title includes the primary territorial divisions of states or territories for political purposes, 
whether designated as counties or as parishes; their status as bodies politic and corporate; their creation, 
organization, boundaries, alteration, and discontinuance; local boards and officers, and their rights, pow¬ 
ers, duties, proceedings, and liabilities; county property, contracts, indebtedness, bonds, and other secur¬ 
ities; claims against counties and precincts, etc., thereof; and actions by or against counties, 

BKKtt«rs not in this Titl^ treated elsewhere in this work, see IleecrlptlTe-Word Index 

Analysis 

I. DEFINITION, NATTJEE, AND STATUS, §§ 1-^ 

n. CREATION, ALTERATION, AND DIVISION, §§ 5-41 

A. In Genbbal, §§ 5-13 

B. Bottndabies, §§ 14-22 

C. Alteration, Consolidation, and Division, §§ 23-41 

nL GOVERNMENT AND OFFICERS, §§ 42-164 

A. Organization and Governmental Powers in General, §§ 42-52 

B. County Seat, §§ 53-73 

C. County Board, §§ 74-99 

D. Oebtoers and Agents, §§ 106-164 

rV. PROPERTY, §§ 165-172 
V. CONTRACTS, §§ 173-206 

VL COUNTY EXPENSES, CHARGES, AND STATUTORY IJABILITIES, §§ 207-214 
Vn. LIABILITY FOR TORTS, §§ 215-221 

VrCL FISCAL MANAGEMENT, DEBT, SECURITIES, AND TAXATION, §§ 222-296 

A. General Power to Borrow Mojjey and Incur Indebtedness, §§ 222-228 

B. Administration, Appropriation, and Use of County Funds, §§ 229-242 

C. Aid to Corporations and Individuals, and Investments in Stock, §§ 243-247 

D. Warrants, Certipioatbs op Indebtedness, and Bills and Notes, §§248-257 

E. Bonds, §§ 258-278 

F. Taxation, §§ 279-285 

G. Rights and Remedies op Taxpayers, §§ 286-296 

IX. CLAIMS AGAINST COUNTIES, §§ 297-318 

A. Presentation, §§ 297--301 

B. Audit, Allowance, Payment, and Assignment, §§ 302^18 
X. ACTIONS, §§ 319-338 


Sub-Analysis 

L DEFINITION, NATURE, AND STATUS—p 753 
§ 1. In general—p 753 

2. Origin and history—757 

3. Corporate capacity—^p 757 

4. Classification—p 759 


745 



COUNTIES 20 C.J.S. 

n. CREATION, ALTERATION, AND DIVISION—p 760 

A. In General— p 760 

§ 5. Source and mode of creation—760 

6. Charters—^p 761 

7. Constitutional restrictions on power of legislature—p 762 

8. -As to area—^p 762 

9. -As to population—763 

10. -As to election of county officers—p 764 

11. Validity and construction of statutes creating counties—764 

12. Unorganized counties—^p 764 

13. Unorganized territory—p 764 

B. Boundaries—^ p 765 

§ 14. In general—^p 765 

15. Stream or other body of water as boundary—^p 765 

16. Statutory provisions—^p 766 

17. Establishment or reestablishment—^p 767 

18. -Commissioners—^p 768 

19. - Surveyors—^p 769 

20. - Monuments, courses, and lines—^p 770 

21. - Suits to determine and settle—^p 771 

22. Usage and long acquiescence—^p 773 

C ALTB3aATI0N, CONSOLIDATION, AND DIVISION—p 774 
§ 23. In general—^p 774 

24. Limitations and restrictions on power of legislature—774 

25. - Distance of county line from courthouse or county seat—^p 775 

26. - Shape and contiguity of territory—^p 776 

27. Conditions precedent and proceedings—^p 776 

28. - Petition by voters—^p 776 

29. - Popular vote—^p 778 

30. Operation and effect—^p 781 

31. -Territory improperly embraced—^p 781 

32. Effect on other political divisions—^p 782 

33. Effect on tenure of officers of 'original county—p 782 

34. Effect on private property rights resting on matters of record—^p 783 
35 Adjustment of rights and liabilities—^p 783 

36. -As to liability—p 785 

37. -As to property—^p 789 

38. - Enforcement of rights and liabilities—^p 791 

39 Annexation or detachment of territory for special purposes—^p 793 

40 Precincts and divisions for special purposes—p 794 

41. - Precinct bonds—^p 798 

m. GOVERNMENT AND OrPIOERS—p 799 

A. Organizaojion and Governmental Powers in General—^ p 799 

§ 42. Constitutional and statutory provisions—^p 799 

43. Organization—^p 799 

44. - Procedure—^p 800 

45. -Collateral attack—^p 800 

46. -Proceedings to restrain or to vacate organization—^p 800 

47. -De facto organization and ratification of defective organization—p 801 

48. Disorganization—^p 801 


746 



20 C. J. S. COUNTIES 

m. (K^VKRiraiENT AND OFFICERS—Continued 

A. ORGANiz^a?zo 2 r AND GOVERNMENTAL POWERS IN GBNEBAii—Continued 

§ 49. Governmental powers—p 801 

50. Public improvements—^p 804 

51. Judicial supervision—^p 806 

52. Legislative control—^p 806 

B. County Seat—^ p 808 

§ 53. Definitions—^p 808 

54. Location and establishment—809 

55. - Site—^p 810 

56. - Conditional location—^p 810 

57. - Temporary location—^p 811 

58. - Submission to popular vote—^p 811 

59 ^ - Operation and effect—^p 814 

60. Effect of abolition of county or chang^e of county lines—^p 814 

61. Removal—^p 814 

62. ^- Power to remove—^p 815 

63. - Proceedings in general—^p 816 

64. - Petition—^p 816 

65. - Remonstrance—^p 819 

66. - Amendment or withdrawal of signature—^p 819 

67. - Notice of hearing—^p 819 

68. - Hearing and decision—819 

69. - Review—^p 820 

70. - Submission to popular vote—p 821 

71. - Operation and effect—^p 830 

72. Removal as giving cause of action against county—^p 831 

73. Selection and change of location of county buildings—831 

C. County Board—^ p 832 

§ 74. Creation, abolition, nature, and constitution—^p 832 

75. Appointment or election—^p 835 

76. Eligibility and qualification—^p 837 

77. Tenure—^p 839 

78. Resigrnation and removal—841 

79. Compensation—^p 844 

80. Organization—^p 848 

81- Powers and functions in general—^p 848 

82. - Statutory limitation—^p 849 

83. Judicial functions—^p 853 

84. Legislative powers—^p 854 

85. Supervision of county officers—^p 854 

86- Examination of commissioners’ accounts—^p 855 
87. Mode of action in general—^p 855 
88- Meetings—^p 856 

89. Delegation of authority—p 862 

90. Ratification—-p 863 

91. Records and minutes—^p 863 

92. Orders, ordinances, resolutions, and decisions—^p 868 

93. - Reconsideration and rescission—^p 872 

94. - Operation and effect—^p 873 

95. -Appeals from decisions—^p 876 

96. Disabilities of members—^p 881 

747 



COUNTIES 


20 C.J.S. 


in. GOVERNMENT AND OPPICERS—Continued 

C. County Board—C ontinued 

§ 97. Liabilities of members—p 881 
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228. Contracts involving indebtedness or expenditures—1105 
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261. - Public improvements—^p 1175 
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L DEFINITION, NATUEE, AND STATUS 


§ 1. In General 

a. Definition and nature 

b. Other terms compared and distin* 

guished 

a. Definition and Nature 

Comprehensively considered, a county Is an involun¬ 
tary political or civil division of the state, created by 
statute to aid in the administration of the government. 
It is generally regarded as merely an agency or arm of 
the state government, although it may have a different 
meaning according to the relation in which It is used. 


Its status as a political subdivision Is not affected by the 
existence of other political subdivisions within the same 
territory. 

As stated in Corpus Juris, which has been quoted 
with approval, comprehensively considered, a coun¬ 
ty is an involuntary political or civil division of the 
state, created by statute to aid in the administra¬ 
tion of government.! Separating this definition in¬ 
to the elements that compose it, and considering a 
county from the standpoint of its distinguishing 
characteristics, the authorities unite in holding that 
a county is a local,^ legal,3 civil,^ or political sub- 


1. Ala —^Moore v Walker County, 
186 So 175, 177, 236 Ala 688— 
* State V. Butler, 142 So 531, 532, 
225 Ala 191—State v. Page, 97 So. 
244, 245, 19 Ala.App. 303. 

Ill.—Campe v. Cermak, 161 N.B. 761. 
764, 330 Ill 468. 

Ind—^Applegate v. State ex rel Pet- 
tljohn. 186 NB 911, 206 Ind 122. 
Miss—State v Board of Supers of 
Grenada County, 105 So, 641, 141 
Miss. 701. 

NY—^Nassau County v. Lincer, Co 
Ct.. 3 NY.S2d 827, 333. 166 Misc. 
909, affirmed 4 N.T S 2d 77. 264 
App Biv. 746, 760, affirmed 20 N.B. 
2d 1018. 

Okl —^Herndon v. Anderson, 25 P. 

2d 826, 329, 165 Okl. 104 
SC—Chesterfield County v. State 
Highway Department of South 
Carolina, 3 S.E 2d 686, 698, 191 S C 
19, Quoting Corpmi Jorls. 

15 C.J. p 388 note 2. 

Other deflnitloxLS 

(1) “A civil division of the state 
for 3 udicial and political purposes.” 
Ark —^Lake v • Tatum, 1 S W.2d 564, 
656, 176 Ark. 90. 

Ind —^Buck v. Indiana Const. Co., 

200.J.S.-48 


138 N.B. 366, 368, 79 Ind App. 

329 

(2) ”An involuntary association 
created as an arm of the state, that 
the latter may more properly func¬ 
tion ”—^Montgomery v. City of Ath¬ 
ens, 165 So 551, 553, 229 Ala. 149 

(3) ”A mere subdivision of the 
state organized solely for a public 
purpose.”—Colorado Investment & 
Realty Co. v. Riverview Drainage 
Dist, 266 P. 501. 602, 83 Colo. 468. 

(4) “One of the political subdivi¬ 
sions of the state, created only for 
public purposes, to facilitate and pro¬ 
mote the administration of the state 
government ”—State ex rel. Alex¬ 
ander V. Oviatt, 4 Ohio N P.,N.S., 
481, 487, affirmed 8 Ohio CirCt,N.S, 
567, 17 Ohio Dec. 461. 

(6) “Public political territorial di¬ 
visions of the state, established for 
public political purposes connected 
with the administration of the gov¬ 
ernment.”—^Howard County Comers v 
Matthews, 127 A. 118, 120, 146 Md. 
553. 

(6) “Territorial division of the 
state for purposes of political or¬ 
ganization and civil administration in 
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public affairs,”—State ex rel. Alex¬ 
ander v. Oviatt, supra. 

(7) “Territorial subdivisions of the 
Commonwealth bounded and organ¬ 
ized by the General Court for the 
convenient administration of some 
parts of government.”—^Middlesex 
County v City of Waltham, 180 N.B. 
318, 319, 278 Mass. 614. 

15 C.J. P 388 note 2 [bl. 

2. Ala—State v. Tuscaloosa Coun¬ 
ty, 172 So. 892, 893, 233 Ala. 611— 
Pickens County v. Williams, 166 
So. 548, 229 Ala 250. 

Wash—State v. Vantage Bridge Co., 
236 P. 280, 134 Wash. 668. 

15 C.J. p 388 note 3. 

3 L Cal—^In re Miller's Estate. 65 P. 
2d 496, 5 Cal.2d 588—Kahn v. Sut- 
ro, 46 P. 87, 114 Cal 816, 33 L. Rj^l. 
620. 

Pla.—Whitney v Hillsborough Coun¬ 
ty, 127 So 486, 99 Fla 628 
Idaho.—Strickfaden v. Green Creek 
Highway, Dist, 248 P. 456, 42 

Idaho 738. 49 ALuR 1067. 

Mo—State v. Finn, 4 Mo App. 847. 

4. NT.—Miller v. State. 17 N.B 2d 
773, 279 N.T. 74, reversing 1 K.Y.a 
2d 628, 258 App.Div. 182. 
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division of the state,^ created out of the territory . A county is but an agency*^ or arm^ of the state 

of the state.® I government, created, organized, and existing for 


B. XT S —S V Lewis County, C 
C A Idaho. 95 F 2d 238, denying re¬ 
hearing 95 F2d 236, remanding 
cause, DC, 16 F Supp. 267—S 
V. Nez Perce County, CCA Idaho, 
95 F2d 238, denying rehearing 95 
F 2d 232, remanding cause, D C., 
16 FSupp 267—Southern Califor¬ 
nia Utilities V. City of Huntington 
Park, CCACal, 32 F2d 868, oer- 
tiorari denied 60 S Ct 36, 280 U. 
S 687, 74 LBd. 636 

Ala.—^First Nat Bank v Jackson 
County. 150 So 690, 227 Ala. 448. 

Ariz—^Hartford Accident & Indemni- 

. ty Co. V Wamscott, 19 P.2d 328. 

41 Arlz 489 

Cal—Los Angeles County v. Riley, 
59 P2d 139, 6 Cal.2d 625, 106 A. 
LR 903—^Riley v Stack, 18 P.2d 
110, 112, 128 CalApp. 480—^Wilkin¬ 
son V. Lund, 283 P 385, 102 Cal 
App 767—Central Pac Ry. Co v 
Costa, 258 P 991, 995, 84 CalApp. 
677—Dillwood V Reicks, 184 P 36, 

42 CalApp 602. 

Fla.—^Masters v Duval County, 164 
So. 172, 114 Fla. 205, certiorari de¬ 
nied 66 set. 70, 293 U.S 669, 79 
L Bd. 660—Whitney v. Hillsbor¬ 
ough County, 127 So. 486, 99 Fla 
628. 

Ga—Hines v. Etheridge, 162 S B. 113, 
117, 178 Ga. 870, quoting Corpus 
Jhxls. 

Idaho.—Strickfaden v Green Creek 
Highway, Dist., 248 P. 466, 42 
Idaho 435, 49 A.L.R 1067 

Ill — ^Proffitt V. Christian County, 19 
N.H 2d 346, 370 Ill 680—Stark 

County V Henry County, 168 NH 
116, 826 Ill 635, 54 AL.R. 777— 
Dunne v. Rock Island County, 119 
NB 691, 283 Ill 628—^Takley v. 
Johnson, 14 N.B 2d 692, 295 Ill. 
App. 77. 

Iowa—^Brown v. Davis County, 196 
NW 863, 866, 196 Iowa 1341. 

—^Board of Com’rs of Osborne 
County V City of Osborne, 180 P. 
233, 104 Kan. 671—Pfeferle v. 

Lyon County,' 18 P. 606, 39 Kan. 
482. 

Ky.—Carr v Jefferson County, 122 
SW.2d 482, 484, 276 Ky 686— 

Kentucky State Park Commission 
V Wilder, 84 SW2d 88. 40, 260 
jgjy 190 —^Duke V Boyd County, 7 
S.W2d 889, 225 Ky 112—Breathitt 
County V. Hagins, 207 SW 718, 
188 Ky 294. 

Miss—^Pidgeon Thomas Iron Co. v. 
Leflore County, 99 So. 677, 186 
Miss 166. 

Mont—^Fitzpatrick v. State Board 
of Examiners of Montana, 70 P. 
2d 286, 288—gtate ex rel. City of 
Missoula V Holmes, 47 P2d 624, 
100 Mont. 286, 100 AL.R. 681— 
State V. McGraw, 240 P. 812, 814, 
74 Mont 162. 


Neb.—^Franek v Butler County, 267 
NW 236, 127 Neb 862, reversing 
264 NW. 489, 126 Neb 797—Frickel 
V Lancaster County, 213 NW. 826, 
116 Neb. 606 

NM—^Looney v Stryker, 249 P 112, 
31 N.M 567. 50 ALR 1404 

ND—^Divide County v. Baird, 212 
NW. 236. 55 N.D. 46, 51 A L R 
296 

Pa—Commonwealth v. Walker, 166 
A 340, 305 Pa 31. 

Tex.—Childress County v. State, 92 
S.W2d 1011, 127 Tex. 343, con¬ 
formed to, Civ.App, 96 S W 2d 

1031—^Limestone County v Rob¬ 
bins. 38 SW2d 680, 120 Tex 341, 
answer to certified questions con¬ 
formed to. Civ App, 42 S W 2d 

169—City of Abilene v State, Civ 
App, 113 SW2d 631 

Va—Nelson County v Coleman, 101 
S.H 413, 126 Va 276 

Wash—State v. Pollock, 239 P 8, 
136 Wash 26 

Wis—State V. Schinz, 216 N.W. 609, 
194 Wis. 397 

15 C J. p 388 note 5. 

6. Md —^Howard County Cora'rs v. 
Matthews, 127 A 118, 146 Md 653 

16 C J. p 389 note 6. 

7, U.S.—^iEtna Casualty & Surety 
Co V. Bramwell, D C Or,, 12 F 2d 
307. 

Ala,—Tuscaloosa County v Alabama 
Great Southern R Co, 160 So. 828, 
331, 227 Ala. 428—State ex rel. 
Tallapoosa County v Butler, 149 
So 101, 227 Ala 212—State v 
Butler. 142 So 532, 226 Ala. 191— 
State ex rel. Day v Bowles, 116 So 
662, 217 Ala 468—State v Page, 
97 So. 244, 246, 19 Ala App 803 

Ark—^Lake v. Tatum, 1 S.W 2d 664, 
175 Ark. 90. 

Cal.—Tulare County v City of Dinu- 
ba, 270 P 201, 206 Cal. Ill—Bol¬ 
ton V Terra Bella Irr Dist, 289 
P. 678, 106 CaLApp. 313—Wilkin¬ 
son V Lund, 283 P 885, 102 Cal. 
App 767—Jensen v McCullough, 
271 P 668, 573, 94 CalApp. 382— 
Central Pac Ry Co v Costa, 268 
P. 991, 84 CalApp 677—Watson 
V. Greely, 227 P 664, 67 Cal.App 
328—^Buckingham v Commary-Pe- 
terson Co, 178 P. 318, 323, 39 Cal 
App 154 

Fla—^Whitney v. Hillsborough Coun¬ 
ty, 127 So 486, 99 Fla. 628—^Amos 
V, Mathews, 126 So. 308, 99 Fla. 
1, 66, 116 

EAn —Smith v Higgins, 87 P 2d 644, 
149 Kan 477—^Board of Com'rs of 
Osborne County v City of Os¬ 
borne, 180 P 238, 104 Kan. 671— 
Pfeferle v Lyon County, 18 P. 606, 
39 Kan. 432 

Ky.—Jefferson County ex rel. Grau- 
rn«.n V- Jefferson County Fiscal 
Court, 118 SW2d 181, 274 Ky. 91. 
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Md—^Howard County Com’rs v Mat¬ 
thews, 127 A 118, 120, 146 Md 668. 
Mont—Church v Lincoln County, 46 
P.2d 681, 100 Mont 238 
Neb —^Ahern v Richardson County, 
266 NW 616, 127 Neb 669—State 
V. Board of Com’rs of Douglas 
County, 189 N.W 639, 109 Neb 35 
N C —^Martm v Board of Com’rs of 
Wake County, 180 S E 777, 208 N. 
C 364—^Martin County v Wachovia 
Bank & Trust Co, 100 S B 134, 178 
N C. 26 

Ohio—^Bazzoli v. Larson, 178 NE, 
331, 40 Ohio App. 321 
Okl—^Board of Com’rs of Seminole 
County V Barker, 249 P. 296, 119 
Okl 206 

Or —Gearin v Marion County, 223 P. 
929, 110 Or. 290 

Tenn —^Henderson County v Wallace, 
116 SW2d 1003, 173 Tenn 184— 
Nashville, C & St L Ry v Mar¬ 
shall County, 30 S W.2d 268, 161 
Tenn 236—^Davidson County v. 
Blackwell, 82 SW.2d 872, 874, 19 
Tenn App 47, citing Oorpus Jans. 
Tex—^Bexar County v Linden, 220 S 
W 761, 110 Tex. 339. 

Va—^Board of Sup’rs of King and 
Queen County v Cox, 166 S B 766, 
165 Va. 687 

WVa—Calhoun County Court v 
Mathews, 129 SB 399, 401, 99 W 
Va 483—^Devanney v. Hanson, 58 
S.B 603, 60 WVa 3. 

Wis—Spaulding v Wood County, 260 
NW 473, 218 Wis 224—State v. 
Schinz, 216 NW 609, 194 Wis. 897. 
15 C J. p 889 note 7 
“The state may use, and frequently 
does use, a county as its agent in the 
discharge of the state’s functions 
and duties ”—Childress County v 
State, 92 SW.2d 1011, 1016, 127 Tex 
348, conformed to. Civ App, 95 S W. 
2d 1031. 

"Comities are merely poUtloal 
agencies of the state, created by leg¬ 
islative enactment for governmental 
purposes Their duties are imposed 
on them by law, and in the perform¬ 
ance thereof they act for and in be¬ 
half of the state.”—^^tna Casualty 
& Surety Co v Bramwell, DC Or., 
12 F 2d 307, 308 

8. Ala —Calhoun County v. Bran¬ 
don, 187 So 868, 287 Ala. 637— 
Moore v Walker County, 186 So 
175, 236 Al8L 688. 

.pla — ^Amos V. Mathews, 126 So. 808, 
99 Fla 1, 65, 115 

Ky—Carr v. Jefferson County, 122 S. 
W 2d 482, 276 Ky. 686—Holland v. 
Fayette County, 41 S W 2d 661, 656, 
240 Ky 37—Hazelip v. Fiscal Court 
of Edmonson County, 14 S W.2d 
398, 228 Ky. 80 

Tenn —Henderson County v. Wallace, 
116 S.W.2d 1008, 178 Tenn. 184^ 
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civil and political purposes, particularly for the 
purpose of administering locally the general pow¬ 
ers and policies of the state,® and as a matter of 
public convenience in the administration of the 
government.^® It is generally a subordinate part 
of the sovereignty of the state itself,^ and is not 
an independent governmental entity.^® For certam 
purposes, however, a county is also a representative 
of its citizens and taxpayers and under some 
constitutions, it is, to some extent at least, an auton¬ 
omous, self-governing, political entity with respect 
to exclusively local affairs,!^ in the performance of 
which functions it is distinguished from its crea¬ 
tor, the state, and for its acts and obligations when 
acting in purely local matters the state is not re- 
sponsible.1® 


The status of a county as a political subdivision 
is not affected by the existence of other political 
subdivisions within the same territory and each 
county is a separate distinct governmental subdivi¬ 
sion although two or more counties are in the same 
judicial distnct.i7 As used in some constitutional 
provisions, the term embraces no other governmen¬ 
tal creations except such as are knowm as coun¬ 
ties.^® So far as the inhabitants thereof are con¬ 
cerned, counties are of a wholly involuntary charac¬ 
ter,^® except where this involuntary character has 
been modified by statute.®® 

The term “county”, however, may have different 
meanings according to the relation in which it is 
used. It may mean the corporate government of 


Davidson County v. Kirkpatrick, 
266 SW. 107, 150 Tenn. 646 

Wash —State v Vantage Bridge Co., 
236 P 280, 282, 184 Wash. 568 

■V 71 S —Crowley v Clark County, 261 
N.W 221. 219 Wis. 76. 

15 C J. P 389 note 8. 

9m U8 —U, 8 V. Nez Perce County, 
CCAIdaho, 95 P2d 238, denying 
rehearing 95 F.2d 232, remanding 
cause, D.C, 16 F.Supp. 267—U S. 
V. Lewis County, Idaho, CCA Ida¬ 
ho, 95 F 2d 238, densning rehearing 
95 P2d 236, remanding cause, DC., 
16 FSupp 267 

Ala—^Moore v. Walker County, 185 
So 175, 236 Ala, 688—State v Tus¬ 
caloosa County, 172 So 892, 893, 
233 Ala 611—^Pickens County v 
Williams, 156 So 548. 229 Ala. 250 
—State V Page, 97 So. 244, 19 Ala. 
App 303 

Anz—^Hartford Accident & Indemni¬ 
ty Co V Wamscott, 19 P 2d 328, 41 
Anz 439 

Cal—Wilkinson v. Lund, 283 P. 385, 
102 Cal App 767—Central Pac Ry 
Co V. Costa, 258 P 991, 84 Cal App. 
577—Watson v. Greely. 227 P 664, 
67 Cal App 328. 

Colo—Colorado Investment & Realty 
Co V Riverview Drainage Dist., 
266 P 501, 502, 83 ColO 468. 

Ga—Hines v. Etheridge, 162 S.B 
113, 117, 173 Ga 870, quoting Oor- 
pna JnzLs. 

HI—^Takley v. Johnson, 14 N.B.2d 
692, 296 Ill App 77. 

Kan —Smith v Higgins. 87 P 2d 544, 
149 Kan. 477—^Board of Com'rs of 
Oshorne County v City of Os¬ 
borne, 180 P 233, 104 Kan 671. 

Miss—State v Board of Sup’rs of 
Grenada County, 105 So. 541, 141 
Miss. 701. 

Neb—^Franek v. Butler County, 267 
NW. 236, 127 JSTeb 862, reversing 
254 NW 489, 126 Neb. 797. 

NH.—O^Bnen v. Rockingham Coun¬ 
ty, 120 A, 264, 80 NH. 622 

N.M—Looney v Stryker, 249 P. 112, 
81 N.M. 667, 510 1404r—Dow 


V. Irwin. 167 P 490, 21 NM. 676, 
L.RA1916B 1163 

N C.—^Martin v Board of Com’rs of 
Wake County, 180 S E. 777, 208 N 
. C. 354—^Town of Saluda v. Polk 
County. 176 S.E. 298, 207 NC 180 
Ohio.—State v Price, 128 N.E. 173, 
101 Ohio St. 50 

Okl—^Herndon v Anderson, 25 P.2d 
326, 329, 165 Okl 104—^Board of 
Com*rs of Seminole County v 
Barker, 249 P. 296, 119 Okl 206. 
Tenn —Davidson County v. Black- 
well, 82 SW.2d 872, 874, 19 Tenn. 
App. 47, quoting Gozpiis J'nzig. 

Wis—State V, Schinz, 216 NW, 609, 
194 Wis. 397. 

16 CJ p 339 note 9 
"Oountles ave mere InstrmnfffitalU 
ties of the state government, brought 
into existence merely for the pur¬ 
pose of aiding and assisting the 
state in promoting justice, in pre¬ 
serving peace, quiet, and good order 
in the state, and of promoting the 
welfare and happiness of the citi¬ 
zens thereof,”—^PfeXerle v. Lyon 
County, 18 P 506, 508, 39 Kan 432. 
iTeoessity of creatlosi of ooimtleg 
The creation of counties is abso¬ 
lutely essential and indispensable to 
the formation of a state government 
—Frantz v, Autry, 91 P. 193, 18 Okl. 
561 

10. Ky.—Holland v. Fayette County. 

41 SW.2d 661, 240 Ky. 37. 

Mass—^Middlesex County v. City of 
Waltham, 180 N.E. 318, 319, 278 
Mass 514. 

N Y.—Village of Kenmore v. Erie 
County, 169 NB. 637, 639, 262 N. 
T. 437, affirming 236 N.Y.S 713, 
184 Misc 482. 

15 C.J. p 389 note 9 [cj. 

11- Ky.—^Kentucky State Park Com¬ 
mission V. Wilder, 84 S.W-2d 88, 
260 Ky. 190—^Edwards v. Logan 
County, 50 S.W.2d 83, 85, 244 Ky 
296 

Md.—Howard County Corners v Mat- 
I thews, 127 A. 118, 146 Md. 563. 

755 


Neb.—^Franek v Butler County, 267 
N.W. 236, 236, 127 Neb 852, re¬ 
versing 254 NW 489, 126 Neb 797. 
Ohio—State v Price. 128 NE. 173, 
101 Ohio St. 60. 

12. Ohio.—State v. Price, supra— 
State ex rel Alexander v Oviatt, 
4 Ohio NP.N.S, 481, affirmed 8 
Ohio Cir.Ct ,N S, 667, 17 Ohio Dec 
451 

Or.—MacKenzie v Douglas County, 
178 P. 350, 91 Or. 375 
Pa.-—Commonwealth v. Walker, 156 
A. 340, 341, 305 Pa 31. 

W Va —Calhoun County Court v. 
Mathews, 129 S E. 399, 99 W.Va 
483, 62 A.L.R. 761. 

Mere fact that it has been deleu 
gated oertadn local zights of govem- 
xneait does not sever it as a body 
from the state, but only distin¬ 
guishes it in the state, and as a part 
of It—Qarr v Puls, 133 A 150, 286 
Pa. 137—Commonwealth v. Brice, 22 
Pa. 211, 60 Am.D. 79. 

13. N C —^Pate Hotel Co. v. Moms. 
171 SE. 779, 205 N.C. 484. 

14- Fla.—^Amos v Mathews, 126 So- 
308, 99 Fla. 1, 65, 115. 

15. Fla.—^Amos v. Mathews, supra. 

16. Idaho.—^Reinhart v. Cajayon 
County, 125 P. 791, 22 Idaho 348. 

17- Iowa.—^Dayton v, Bechly, 241 N. 
W. 416, 213 Iowa 1305. 

18. N J —Dickinson v. Hudson Coun¬ 
ty Freeholders Bd., 60 A. 220, 71 
N.J.Law 689. 

19. Idaho —Strickfaden v. Green 
Creek Highway Dist, 248 P. 466, 
42 Idaho 738, 49 A L.R. 1057. 

Ind —^Buck V. Indiana Const. Co., 
138 NE 356, 79 IncLApp. 329. 
Creation without consent of inhabi¬ 
tants see infra § 6. 

20. Mont.—^Hersey v. Nilson, 131 
180. 47 Mont. 132» Ann.CaiylSl^ 
963. 



§1 


COUNTIES 


20 C.J.S, 


the cotinty,2i or the inhabitants of the subdivision ,22 
and is sometimes regarded as interchangeable with 
‘'people of the county,”23 or “commissioners of the 
county ,*”24 and in some constitutions and statutes 
the term “county” is used in the sense of a geo¬ 
graphical area and not of a governmental organiza- 
tion.25 

As '^person/* A county has been declared to be 
included m statutes which refer to the rights of a 
“person” or “persons,” unless specifically and duly 
classified to the contrary.26 

b. Other Terms Compared and Distinguished 

The term “county’’ has the same significance as 
“shire” or “parish,” but is distinguishable from “dis¬ 
trict,” “precinct,” “vicinage,” and “village.” 

The term “county* has the same signification as 
“shire,’*27 but is distinguishable from other political 
subdivisions of a kindred nature 28 

District “County” is more specific and less elas¬ 
tic than “district,”29 which may be employed to des¬ 
ignate an area greater or less than a county ,20 and 


is not S 3 monymous therewith,®! except as employed 
in some constitutional and statutory provisions,®® as 
where, in a constitutional provision which authoriz¬ 
es a certain county to have two districts and two 
county seats, each district is regarded as a county 33 
There are many points of distinction between a 
county and a recording district.®^ 

Parish, In Louisiana, a parish, which corre¬ 
sponds to a county in other states,®® is an involun¬ 
tary corporation vested with a portion of the politi¬ 
cal powers of the state ®® It is a civil or political 
subdivision of the state,®^ and like a county, so 
feebly endowed with corporate life that it is regard¬ 
ed rather as a quasi corporation, denving such pow¬ 
ers as it possesses, not from special charter, but 
under the general laws, and existing merely as an 
involuntary agency of the sovereign power of the 
state to exercise certain functions of local govern¬ 
ment, and to perform such duties as may be imposed 
on it by the sovereign®® It is thus distinguished 
from a municipal or voluntary corporation which 
possesses some corporate functions and attributes.®® 


ai. Wash,—Greb v King- County, 60 
P 2d 690. 692, 187 Wash 687 
Corporate capacity of county see in¬ 
fra § 3 

22. Wash—Greb v. King County, 
supra 

23. Ind —^Board of Com’rs of Adams 
County V. Pennig, 5 NH2d 639, 
641, 211 Ind 411 

Mo—St Louis County Ct v. Gris¬ 
wold, 58 Mo 175 

24. Mo —St Louis County Ct v. 
GnSwold, supra 

Ohio—Carder v Payette County, 16 
Ohio St 353 
15 C J p 390 note 19 

25. Ind—State v. Price, 190 N.B 
174, 176, 206 Ind 498—Buck v In¬ 
diana Const Co., 138 KB 356, 79 
Ind App 829 

Mo.—Graves v Walker, 23 S.W 2d 
1107, 224 Mo.App 931 
N.T—^Matter of O’Brien v. Boyles, 
114 NE 68, 219 K.T 195—In re 
Becker, 167 NTS 118, 179 App 
Div.* 789, reversing Becker v Boyle, 
167 N.T S, 336, and affirmed In re 
Becker. 117 N.E 610, 221 NT. 681 
Wash—Greb v King County, 60 P. 
2d 690, 187 Wash 687—State v. 
Pollock. 239 P. 8, 136 Wash. 25. 

15 C J. p 390 note 15 

«liro ooTULty, nor the lBlLabttai].tB 
thereof, nor the property therein,” 
as used in a constitutional provision, 
would seem to imply the territorial, 
rather than the governmental coun¬ 
ty—Greb v. King County, 60 P.2d 
690, 187 Wash. 587. 


Coextensiveness of boundaries of 
county for political and geographi¬ 
cal purposes, see infra $ 14 

26. Ala—Calhoun County v Bran¬ 
don, 187 So. 868, 237 Ala. 537. 

48 C J p 1039 notes 66, 67. 

As not ’’resident owner” 

Kan—^Board of Com’rs of Osborne 
County V City of Osborne, 180 P 
233, 104 Kan 671. 

Within due process danse of fed¬ 
eral or state constitution, county is 
not a “person ”—^Riley v Stack, 18 
P2d 110, 128 Cal App. 480 

27. Pla—State v Dickenson, 33 So 
614, 44 Pla 623, 60 LRA 539, 1 
Ann Cas 122 

15 C J. P 390 note 16 

28. Ala —^Adams v. Southern Ry 
Co, 62 So 439, 167 Ala. 383 

**Borough” distinguished see Borough 
11 CJS p 626 note 13 
City distinguished see infra $ 3. 
Municipal corporation distinguished 
see infra 5 3. 

29. Or—Schubel v. Olcott, 120 P. 
376, 60 Or 608 

“District” defined see District 18 C 
J. p 1293 notes 11-13 

30. Ky,—Crook v Bartlett, 169 S.W. 
826, 165 Ky 805 

16 C.J p 390 note 21—18 C J p 1293 
note 15 

31. Ala.—'Adams v Southern R Co, 
52 So 439, 167 Ala 383 

16 C J. p 390 note 22. 

32. Ill—Chicago v. Knobel, 83 NB 
459, 232 Ill 112. 

16 C J p 390 note 23—18 C J. p 1293 
I note 14. 


33. Ark—Jewett v. Norris, 278 SW 
662, 170 Ark 71 

34. Okl —Whitehead v. Galloway, 
163 P. 1101, 60 Okl 63. 

16 C J p 390 note 24 

36. US —^National Liberty Ins. Co 
of America v. Police Jury of Nat¬ 
chitoches Parish, CC.ALa, 96 P. 
2d 261 

16 CJ p 390 note 17—46 C.J. p 1372 
note 46. 

’’OoTUitsr” syaonymons 
US—^In re Election Suprs, CCIIL, 
28 P. 840, 841 

36. La.—^Fischer Land & Improve¬ 
ment Co V. Bordelon, 27 So 69, 52 
La Ann 429 

37. U S —^National Liberty Ins. Co 
of America v. Police Jury of 
Natchitoches Parish, CCALa, 96 
F2d 261. 

La,—^Fischer Land & Improvement 
Co V. Bordelon, 27 So 69, 62 La 
Ann 429, 437 
46 C J. p 1372 note 45 

38. La—^JefCerson Police Jury v. 
McCormack, 32 La Ann 624, 627 

46 C J p 1372 note 47 
As mere mstnunentaUty of legiB- 
latnre for local administration.—^Ir¬ 
win V. Grant Parish Police Jury, 86 
So. 269, 147 La 825 
AS anasl oorporation 

The parish or county is denom¬ 
inated in the books and known in the 
law and in the decisions as a Quasi 
or involuntary corporation—^Fischer 
Land & Improvement Co v Bordelon, 
27 So 59. 52 La Ann 429, 437. 

39. La—^Fischer Land & Improve¬ 
ment Co. V. Bordelon, supra. 
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Precinct. A county is distinguishable from a pre¬ 
cinct, in that a county is an established political 
subdivision o'f the state, whereas a precinct is an 
established political subdivision of the county.**® 

Vicinage. A county is distinguished from “vic¬ 
inage,” m that “vicinage” means neighborhood or 
vicinity without indicating just what territory it em¬ 
braces, whereas a county is a definitely designated 
territory.41 

*'ViUage/* A county is distinguishable from a 
village in that a county is an involuntary subdivi¬ 
sion of the state created by the state for govern¬ 
mental purposes, whereas a village is a voluntary 
•corporation organized by the action of its own m- 
liabitants for their own local benefit.*^ 

§ 2. Origin and History 

The county, as a unit of government, In point of time 
U older than the state or town. 

The county, as a unit of government, is older in 
point of time than either the state or the town.^3 
Government by means of counties has existed in 


§ 3 

England since an early date,^^ and in all the United 
States, with a few exceptions, since their settle¬ 
ment.^® 

§ 3. Corporate Capacity 
a In general 

b As municipal corporation 
a. In General 

A county is generally vested with a limited corporate 
capacity, but it is a corporation only in a restricted sense, 
and IS most commonly classified as a quasi corporation. 

A county has been declared to be a body politic 
and corporate;^® bat there is authority to the con¬ 
trary.^ 7 However, while it is more or less com¬ 
mon for a county to be invested by constitution or 
statute with a limited corporate capacity, to enable 
the more effectual accomplishment of the purposes 
of its creation,^® and while, in one sense, a county 
is a corporation^® and is frequently denominated a 
“public,” as distinguished from a “private,” corpo¬ 
ration,®® still It is a corporation only in a restnct- 
ed,®i and not in the ordinary and fullest, sense of 


40. Ala.—Caudle v. Talladega Coun¬ 
ty Comrs Ct, 39 So 307, 808, 144 
Ala 502 

Precinct as applied to counties see 
infra § 40 

41. Pa —Commonwqaltli v. Collins, 
110 A 738, 739, 268 Pa. 295. 

•tf. N.Y—Nassau County v. Liincer, 
8 N.Y S 2d 327, 166 Misc. 909, af¬ 
firmed 4 NYS.2d 77, 264 App Div 
746, 760, afiirmed 20 NE2d 1018. 
Wis—State V. Schinz, 216 N.W 609, 
194 Wis. 397 

43. Ky—^Newcastle v Scott, 101 S. 
W 944, 125 Ky 546. 

Tenn—^Davidson County v Kirkpat¬ 
rick, 266 SW. 107, 150 Tenn 646. 

44. NT —^Markey v Queens County, 
49 N E 71, 164 N Y. 675, 39 L.ILA 
46 

16 C J. p 393 note 36. 

45. Ohio—^Hamilton County v. Mi- 
ghels, 7 Ohio St 109 

15 C J p 393 note 37 
In Hawaii, however, establishment 
of a county system was not coin¬ 
cident with establishment of a gen¬ 
eral system of laws.—^Terr v Mc- 
Candless, 18 Hawau 616, 13 Ann. 
Cas. 795 

46. Ariz—Bone v. Bowen, 185 P. 
133, 20 Anz 592 

Mass.—^Middlesex County v City of 
Waltham, 180 N.B. 318, 319. 278 
Mass 514. 

Mont.—State v. McGraw, 240 P. 812, 
74 Mont 152—Waterbury v Deer 
Lodge County, 26 P 1002, 10 Mont 
516, 24 Am S R. 67. 

N.C.—^Board of Com’rs of McDow¬ 


ell County V Hanchett Bond Co.,] 
138 SB. 614, 194 NC. 137 I 

Or.—City of Pendleton v Umatilla! 
County, 241 F. 979, 117 Or 140— 
Geann v Marion County, 223 P 
929, no Or 290 

"An artMioial beiniT oreaited by law*’ 

S D —^Pommarane v. Washabaugh 

County, 249 N.W 784, 61 S D. 422 
Aa InTolttniaxy body cocpozate 
Ala —Calhoun County v. Brandon, 
187 So 868, 870, 237 Ala. 537. 

In T unessee, **the county is ideal¬ 
ized as a corporate body, represented 
by the justices, who occupy the re¬ 
lation of directors, exercising powers 
regulated by law,"—State v. Bead, 
278 S-W. 71, 72, 162 Tenn. 442. 

47. Ohio.—^Bazzoli v Larson, 178 N. 
B 331, 40 Ohio App. 321. 

4a CaL—Whelan v. Bailey, 36 P.2d 
709, 1 Cal.App.2d 334. 

Idaho.—Strickfaden v Green Creek 
Highway Dist., 248 P. 456, 42 Idaho 
738, 49 A.L.B 1057, 

Md—^Howard County Com’rs v. Mat¬ 
thews, 127 A 118. 146 Md. 558 
Mont.—State ex rel City of Missoula 
V Holmes, 47 P 2d 624, 100 Mont 
256, 100 ALB. 681—State Bank 
of Outlook V Shendan County, 230 
P 1097, 72 Mont. 1. 

NH.—O’Brien v Bockingham Coun¬ 
ty, 120 A. 254, 80 N.H 622. 

15 C.J p 390 note 25. 

49. Ala—^Mobile County v Williams, 
61 So. 963, 180 Ala 639. 

oorpoKtttioai. foxmed for tlLa «pe. 
oUo purpose of local govenunent 
and adminlstzation*’ 

N T —^Village of Kenmore v. Bne 
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County, 169 N.B. 637, 638, 232 N.Y. 
437, affirming 235 NY.S 713, 134 
Misc 482. 

50. Ga—Smith v. Board of Educa¬ 
tion of Washington County, 113 S. 
B 147, 153 Ga. 758. 

Idaho.—Strickfaden v. Green Creek 
Highway Dist, 248 P. 466, 467, 42 
Idaho 738, 49 A.LB. 1057. 
lit—Stark County v. Henry County. 
158 NE. 116, 326 lit 535, 54 A.U 
R 777. 

Ind—^Lucas v, Tippecanoe County, 44 
Ind. 524. 

Md—^Howard County Com'rs v Mat¬ 
thews, 127 A. 118, 146 Md. 553. 

16 C J. p 391 note 27 
“Oonnty is a pabUo oorpocatton eoc. 
Istlng only for pnbilio purposes con¬ 
nected with the administration of 
the state govemmenL" 

Ill—^People V. Bank of Chebanse, 172 
N.B. 60, 51, 340 lit 124—Stark 
County V. Henry County, 168 NB 
116, 117, 326 Ill 535. 64 A.L.R. 777 
Mont—State ex rel Wilson v Weir, 
79 P 2d 305, 308 

County not a public cozpocfu 
tloii as is a city or village."—State 
ex rel Alexander v Oviatt, 4 Ohio 
N.P..NS., 481, affirmed 8 Ohio CirCt., 
N S., 667, 17 Ohio Dec 451. 

^w or rules governing private 
corporations do not apply to counties. 
Kan.—^Board of Com’rs of Osborne 
County V City of Osborne, 180 P. 
233, 104 Kan 671 

Or —City of Pendleton v Umatilla 
County, 241 P. 979, 982, 117 Or. 
140. 

51. Ind—^Buck V. Indiana Const. 
Co, 138 NB. 856, 79 IndApp. 329. 
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the term,52 and it certainly is not a corporate entity 
in the sense of being a business corporation for pri¬ 
vate purposes or for pecuniary profit.52 

Quast iorporatu)n. The most common, and ap¬ 
parently the most proper, classification is the one 
that places a county in the category of quasi corpo- 
rations,5^ on which duties wholly involuntary a!*e 
imposed ;55 or, as it is sometimes termed, a quasi 
municipal corporation.®® 

b. As Mtmicipal Oorporatiou 

A county In a sense Is a municipal corporation and 
sometimes Is classed as such; but strictly speaking a 
county Is distinguishable from, and Is not, a municipal 
corporation. 


There arc a number of decisions \vhich hold that 
a county is a municipal corporation equally with 
cities and towns,5" but while it is in a sense a mu¬ 
nicipal corporation and may sometimes properly be 
classed as such, together w’ith other public, politi¬ 
cal, and quasi corporations, to distinguish them 
from private or business corporations,®® and is so 
classed or construed under some constitutional and 
statutory provisions,®® yet counties and municipal 
corporations proper, such as cities and towms, differ 
largely in their purposes, attnbutes, and mode of 
creation, and are to be distinguished; and the 
weight of authority is to the effect that a county is 
not, strictly speaking, a city or municipal corpora¬ 
tion,®® and this has been held to be true notwith- 


Ky.—^Metcalfe County Ct. v. Scott, 
S KyOp. 628. 

sa. Ala.—State v. Butler. 142 So 
S31. 632, 225 Ala. 19X. 

Iowa.—^Brown v Davis County, 19S 
KW 363. 196 Iowa 1341. 

Kan.—Smith v Higgins, 87 P.2d 544, 
149 Kan 477—Gray v. Board of 
County Com'rs of Sedgwick Coun¬ 
ty. 166 P. 867, 101 Kan 195, tuR.A. 
191SP 182. 

15 C.J. p 391 note 29. 

63, Ala.—State v. Page, 97 So. 244, 
19 Ala.App. 303. 

Cal.—^In re Miller's Bstate, 65 P.2d 
491, 495, 6 Cal 2d 688. 

Kan,—^Board of Com’rs of Osborne 
County V City of Osborne, 180 P. 
283, 104 Kan. 671—.Pfeferle v. Ly¬ 
on County, 18 P. 606, 39 Kan. 432 

Ky.—Breathitt County v. PCagins, 
207 S.W. 713, 183 Ky. 294. 

16 C.J. p 391 note 30. 

64. TT.S—^Tioga County, Pa., v. Boh- 
nert. C.CAPa. 299 P 103 

Cal—Whelan v. Bailey, 36 P.2d 709, 
1 CalApp2d 334. 

Ill.—^Hollenbeck v. Winnebago Coun¬ 
ty, 95 III 148, 36 Am.R 161. 

Ind —Buck V. Indiana Const. Co., i 
138 K£. 366, 70 Ind App. 329 

Iowa—^Hilgers v. Woodbury Coun¬ 
ty, 206 NT.W. 660. 200 Iowa 1318— 
Brown v. Davis County, 195 N.W. 
363, 196 Iowa 1341. 

Kan.—Gray v. Board of County 
Com'rs of Sedgwick County, 166 P, 
867. 101 Kan. 195, L,HA1918P 182 
—^Pfeferle v. Lyon County. 18 P. 
506, 39 Kan. 432. 

Kyw—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 118 S.W2d 181, 184, 274 
Ky, 91—^Breathitt County v, Ha- 
gtns, 207 S.W. 718, 183 Ky. 294. 

Neb.—Ahem v, Richardson County, 
256 K.W. 615, 127 Neb. 669 

Term.—Weakly County r. Carney, 14 
Tenn.App. 688—McDaniel v. Mon¬ 
roe County, 10 TemuApp. 109. 

Wyo.—^Hyde v* Boeurd of Com'rs of 


Converse County. 31 P 2d 75, 77, 
47 Wyo 101, citing OoKpns Juris. 
16 C.J p 392 note 34 
‘Tt is a quasi corporation created 
by legislative flat for governmental 
purposes and subject to the legisla¬ 
tive will in all matters not prohib¬ 
ited by some constitutional restric¬ 
tion ”—MacKenzie v Douglas Coun¬ 
ty. 178 P. 350, 362. 91 Or. 376. 

2n Ohio, it has been held that a 
county Is not a **quasi corporation” 
—Bazzoli V. Larson, 178 N.E 331, 
382, 40 Ohio App 321. 

55. US—Tioga County, Pa v. Boh- 
nert, C,C.A Pa, 299 P. 103. 

56L Pla.—Whitney v Hillsborough 
County, 127 So. 486, 492, 99 Pla. 
628 

Mont—In re O’Brien, 75 P. 196, 29 
Mont. 530, 1 AnnCas. 373. 

Okl.—^Board of Com’rs of Seminole 
County v Barker, 249 P. 296, 119 
Okl 206. 

I Or.—Schubel v. Olcott, 120 P. 376, 
60 Or. 503 

|Pa—Garr v. Puls, 133 A. 150, 286 
1 Pa 137. 

I 

! 57- Tex —City of Abilene v. State, 
Civ.App, 113 S W 2d 631, error dis¬ 
missed. 

16 C J. p 391 note 81. 

68. Mont—^Pue v. Lewis and Clark 
County. 243 P. 673, 75 Mont. 207, 

16 C J. p 391 note 32. 

County occupies double relation, as 
a municipal corporation charged with 
corporate functions and duties, and 
invested with corporate powers, and 
also as a territorial and political di¬ 
vision of the state, established as 
an instmmentality of government 
and municipal regulation—^Vigo Tp 
V. Knox County, 12 N.K, 805, 111 Jnd. 
170. 

For purposes of incurring eoKpeases 
for sanitary work, county is consid¬ 
ered as a municipal corporation.— 
Pue V. Lewis and Clark County, 248 
P. 578, 76 Mont 207. 
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“A municipal uniV’ 

Neb—Pnckel v. Lancaster County, 
213 NW. 826, 116 Neb 606. 

59. Mo—State ex rel Kinder v Lit¬ 
tle River Drainage Diat, 236 S. 
W. 848, 291 Mo. 267. 

15 CJ p 391 note 32 CbJ. 

90. US—Southern California Utili¬ 
ties v. City of Huntington Park. C. 
C A Cal, 32 P.2d 86$, certiorari de¬ 
nied 60 set 36, 280 U.S. 687, 74 
LBd. 636. 

Ala.—Calhoun County v Brandon, 
187 So. 868, 287 Ala 637—Moore 
V. Walker County, 186 So 176. 236 
Ala. 688—Montgomery v. City of 
Athens, 165 So. 551, 229 Ala 149. 

Cal—^Los Angeles County v Riley, 
69 P2d 139, 6 CaL2d 626, 106 AL. 
R 903—In re Miller’s Estate, 66 P. 
2d 496, 6 Cal.2d 688—Ex parte 
Knight 203 P. 777, 65 Cal.App 
611. 

Ind—^Buck v. Indiana Const Co, 138 
N.E. 366. 79 Ind App 329. 

Ky—^Breathitt County v. Hagins, 207 
SW 713, 714, 183 Ky. 294 

Mo —State ex rel. Kinder v. Little 
Drainage Dist. 236 S.W. 848, 291 
Ma 267. 

I Mont —State ex rel City of Missoula 

V. Holmes, 47 P 2d 624, 100 Mont 
266. 100 A.L.R. 581—Church v 

Lincoln County, 46 P.2d 681, 100 
Mont 238. 

N.H,—O’Brien v, Rockingham Coun¬ 
ty, 120 A. 264, 80 NH. 622. 

N.C—Martin v. Board of Com’rs of 
Wake County, 180 SB. 777, 208 N. 
a 364. 

Or—^MacKenzie v. Douglas County, 
178 P. 360, 91 Or 376 

Pa—Garr v Puls, 133 A 150, 163, 
286 Pa 137. 

Tenn.—Weakly County v. Carney, 14 
T6nn.App 688. 

Tex—^Bexar County v. landen, 220 
SW. 761, 110 Tex, 339. 

Wyo—^Hyde v. Board of Com’rs of 
Converse County, 81 P.2d 76, 77, 
47 Wyo. 101, citing Oooepus Juxis. 

II C.J. p 789 note 41—15 C.J p 892 
note 83. 
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standing a statute declares a county to be a munici¬ 
pal corporation 

City or town. In accordance with these rules, a 
county IS distinguishable from a city or to^m, as a 
municipal corporation2 it is distinguished from a 
city, in that it is only governmental in character 
and does not possess the double governmental and 
private character possessed by a city.®^ However, 
as stated above m subdivision a of this section, 
some decisions hold a county a municipal corpora¬ 
tion equally with a city or town; and under some 
statutes where the territory covered is coextensive, 
the body politic and corporate may be regarded as a 
city m matters of government, and as a county geo¬ 
graphically, as one of the legal subdivisions of the 
state.®^ 


§ 4. Classification 

Counties are classified, for various purposes, under 
some constitutional and statutory provisions, according 
to their population, or according to the assessed valuation 
of the property therein. 

Counties may properly be classified according to 
their population, and under some constitutional and 
statutory provisions are so classified for various 
purposes,®® and, of course, statutes pertaining to 
this subject must conform to the constitutional pro¬ 
visions.®® Except where a particular method of de¬ 
termining the population of a county is provided 
for by statute,®*^ the usual method of determining 
the population of a county for such classification is 
by the census taken by the United States,®® and in 
some states such method is held to be the only one 


Distiiutloiis stated 

<1) “Counties . . are obvious¬ 
ly lackine: m the essentials which 
chiefly characterize and distinguish 
municipal corporations . . . It is 
true that both municipal corpora¬ 
tions and counties are g'ovemmental 
agencies, but the manner and source 
of their creation and the purposes, 
respectively, to subserve which they 
are brought into existence and activi¬ 
ty are entirely at variance. TMtu- 
nicipal corporations proper are called 
into existence either at the direct 
sohcitatlon or by the free consent of 
the persons composing them, for 
the promotion of their own local and 
pnvate advantage and convenience. 
On the other hand, counties are lo¬ 
cal subdivisions of the state, created 
by the sovereign power of the state, 
of its own sovereign will, without 
the particular solicitation, consent, 
or concurrent action of the people 
who inhabit them"' 

U S.—Southern California Utilities, 

Inc V. City of Huntington Park, C 

CA.Cal, 32 F2d 868, 869. 

Gal —Sacramento County v. Cham¬ 
bers, 164 P, 613, 614, S3 CaLApp. 

142. 

(2) “A county is a governmental 
agency or political subdivision of 
the state, organized for purx> 08 es of 
exercising some functions of the 
state government, whereas a mu¬ 
nicipal corporation Is an incorpora¬ 
tion of the inhabitants of a speci¬ 
fied region for purposes of local gov¬ 
ernment."—San Mateo County v. Co¬ 
bum, 63 P 78, ISO Cal. 631, 636—Dill- 
wood V. Heicks, 184 P. 85, 38, 42 Cal 
App. 602. 

(3) “Municipal corporations prop¬ 
er have double charaxjter, the one 
governmental and the other pnvate, 
but a county is a mere political sub¬ 
division of the state, devised as a 
convenient mode of exercising the 
political, executive, and Judicial pow¬ 
ers of the state.”—Dunne v. Bock 


Island County, 119 N.B 591, 595, 283 
Ill 628 

15 C.J. p 392 note 33 [a] 

OouBty is net mnsiolpallty within 
constitutional provision respecting 
abolishing of municipalities —State 
ex rel. Landis v. Crandon, 141 So 
177, 105 Pla. 309. 

61. NT —^Markey v. Queens County, 
49 N.B. 71, 154 NY. 675, 39 L R A. 
46. 

15 C J. p 392 note 33 [b]. 

62. NC—Wittkowsky v. Board of 
Com'rs of Jackson County, 63 S 
B 275, 160 N.C 90. 

Okl.—^Board of Com’rs of Seminole 
County V, Barker, 249 P. 296, 119 
Okl 206. 

SistinctloiL stated 

“Counties are involuntary subdi¬ 
visions of the state; cities and oth¬ 
er municipalities are voluntary ”— 
Campe v Cermak, 161 NB 761, 764, 
330 IlL 463 

68. Neb—State v Board of Com'rs 
of Douglas County, 189 N.W. 639, 
109 Neb 35 
11 C J p 789 note 41. 

SlstinotioA stated 

A county is distinguishable from 
a city, in that the latter is created 
by charter, is granted power to own 
and manage private property and is 
invested with particular franchises, 
whereas a county is created for the 
purposes of state government and 
exercises certain political powers as 
one of the state's civil divisions — 
Nassau County v. Lancer, 3 N.Y S 2d 
827, 166 Misc. 909. afllrmed 4 NY 
S2d 77, 254 AppDlv 746, 760, af¬ 
firmed 20 N.B.2d 1018 

64. Cal—^Kahn v. Sutro, 46 P. 87, 
114 Cal. 316, 38 LR.A. 620. 

65. Kan.—State ex rel Clark v. 
' Board of Education of City of 

Salma, 84 P.2d 607, 148 Kan, 

632 

Pa.—Commonwealth v. Wert. 128 A. 
484, 282 Pa. 676—Guldin v. Com¬ 
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monwealth, 10 Pa Co. 601, reversed 
on other grounds 24 A 171, 149 
Pa. 210, 30 WklyNC. 162—Bell v. 
Allegheny County, 10 Pa Co 697, 
39 Pa.LJ. 184, reversed on other 
grounds 24 A 209, 149 Pa. 381, 80 
WklyN.C 193, 39 PaLJ. 402. 

16 C J p 416 note 51. 

Ijeglslature has power to provide 
for counties by classification accord¬ 
ing to number of inhabitants—City 
of Astoria v. Cornelius, 240 P. 233. 
119 Or. 264. 

Only legal method of classifying 
counties is by population—Common¬ 
wealth ex rel. Brown v Gumbert, 100 
A. 990, 256 Pa, 631—Commonwealth 
ex rel. Pertig v. Patton, 88 Pa 260. 
Classification of counties as atfecting 
compensation of officers see infra 
S3 111-113. 

66- Ill.—^Worcester Nat. Bank v. 

Cheney, 94 Ill. 430. 

15 C.J. p 416 note 52. 

67. Kan,—State ex rel Clark v. 
Board of Education of City of 
Salma, 84 P 2d 507. 148 Kan. 632 

Bnumeratioxi by oonnty aseessor 
The verified and certified enumera¬ 
tion of population of a county re- 
guired by statute to be made by 
county assessor and filed in his ofBce 
18 of^cial and should be used in de¬ 
termining application of statute, op¬ 
eration of which IS governed by pop¬ 
ulation of counties —State ex rel. 
Clark V. Board of Education of City 
of Salina, supra—State ex rel Smith 
V. Board of County Com'rs of Mont¬ 
gomery County, 364 P, 84, 126 Kan. 
379, 

6a Pa.—^Ltewis V. Lackawanna 

County. 50 A. 162, 200 Pa. 590, re¬ 
versing 17 Pa.Super. 26—Bell v- 
Allegheny County, 10 Pa,Co. 697, 
89 Pa.L.J. 184, reversed on other 
grounds 24 A. 206, 149 Pa. 881, 80 
Wkly.N.a 193, 89 PaX^. 4M. ' 
15 C.J. p 416 note 58;. 
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permissible,®® while in other states resort may be 
had to other competent evidence.*^® 

The classification by population of a particular 
county may be changed by a decrease, as well as by 
an increase, of population.^^ However, a county 
once having its status as to population settled re¬ 
tains it until it is legally and officially ascertained to 
have been changed and under some statutes, 
whenever a new federal census is taken, the coun¬ 
ties are not by operation of law reclassified under 
such census, but remain in the old classification un¬ 


til reclassified by the legislature.*^® 

According to assessed valuation. Where counties 
are classified according to the assessed valuation of 
the property therein, the classification of a county 
is not changed by the creation of a new county out 
of its territory until the new county is completely 
organized by the election and qualification of its of¬ 
ficers nor, in the absence of a general law so 
providing, is it changed by such a creation of a new 
county before the time fixed by statute for a re¬ 
classification.'^® 


IL CREATION, ALTEEATION, AND DIVISION 
A. IN GENERAL 


§ 5. Source and Mode of Creation 

Counties are created by the sovereign power of the 
state, generally, without the consent or participation 
of the inhabitants thereof. They may be created by the 
state constitution or constitutional convention; but, sub¬ 
ject to constitutional restrictions or limitations, the power 
of such creation is ordinarily vested in the state legisla¬ 
ture, which may prescribe the time and method of ex¬ 
ercising the power. 

Counties are created by the sovereign power of 
the state,and they may be, and generally are, cre¬ 
ated without the particular solicitation, consent, or 
concurrent action of the people who inhabit them,^^ 


although some statutes providing for the creation 
of a county authorize the submission of the ques¬ 
tion to a popular vote.*?® Counties may be, and 
sometimes are, created by the state constitution,*^® 
or by a state constitutional convention.®® Ordinari¬ 
ly, however, a county is a mere creature of statute, 
the power of creating it being vested in the legis¬ 
lative branch of the government, limited and regu¬ 
lated as it may be by the organic law,®^ as legisla¬ 
tive power over counties is supreme, except as re¬ 
stricted by the constitution of the state, as an¬ 
nounced infra § 52; and the creation or establish- 


esu Pa—-liuzerne County v Glennon, 
109 Pa. 664—^Kase v. Berks Coun¬ 
ty, 15 Pa.Pi8t. 237. 

Population at any Intaxmadiate 
tbna cannot be proved, as a fact, 
and each county must remain in the 
class In which the last census found 
it until It is transferred to another 
class by a subsequent census—^Lu¬ 
zerne County V. Glennon, 109 Fa. 564. 

70. Neb—State v. Bavis, 92 N.W. 
740. $6 Neb. 333 

15 C.J. p 416 note 55. 

Bedtal in statute 
Although the constitution provides 
that each county having a popula¬ 
tion of forty thousand may be con¬ 
stituted a judicial district, a statute 
dividing the state into judicial dis¬ 
tricts, and constituting a certain 
county a separate district, is not 
evidence of the fact, impliedly re¬ 
cited therein, that the county had 
forty thousand inhabitants, as 
against an officer of the county 
whose compensation would be a fixed 
salary if the population equaled that 
amount.—Commonwealth v. Chinn, 31 
S.W. 727, 97 Ky. 790, 17 Ky.L. 477. 

71. Mo.—State V. Ryan, 188 S.W. 8, 
282 Mo. 77. 

15 C J. P 416 note 56. 

72. Pa.— tiowis V. Ijackawanna 
County. 50 A. 162, 200 Pa. 690— 


Buzeme County v. Glennon. 109 
Pa, 564. 

73. CaL—^McFadden v. Borden, 152 
P. 977, 28 Cal App. 471. 

74L Wyo,—Crook County v. Mul- 
holland, 136 P. 112. 22 Wyo. 130 

75, NM.—Baca v. Board of ComTs 
of Socorro County, 231 P. 637. 80 
N.M. 163. 

7®. Wash—State v. Clausen., 168 P. 
744, 95 Wash. 214. 

15 C.J. p 393 note 40. 

77. Nev.—^Pershing County v. Sixth 
Judicial Dist. Court, 181 P. 960. 43 
Nev. 78, rehearing denied 188 P 
314. 43 Nev. 78. 

Wash.—State v. Vantage Bridge Co., 
236 P. 280, 134 Wash. 568. 

15 C.J. p 393 note 41. 

78- Fla.—State v. Sammons, 57 So. 
196, 62 Fla 808-<State v. Sanders, 
57 So. 924. 130 La. 272. 

Popular vote on alteration, consolida¬ 
tion. or division of county see in¬ 
fra S 29. 

79. Md.—Wicomico County School 
Comrs. v. Worcester County School 
Comrs., 85 Md. 201. 

SOi Okl.—^Frantz v, Autry, 91 P, 193, 
18 Okl. 561. 

16 C.J. p 393 note 43. 

XmpUed power 

Power in a state constitutional 

convention to form a state govern¬ 
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ment clearly implies the power to 
create and define every county with¬ 
in the limits of the new state, ex¬ 
cept so far as limited by the enabling 
act—^Frantz v. Autry, 91 P. 193. 18 
Okl. 561—15 C.J. p 393 note 43 [al. 
81. Iowa —^Brunner v. Floyd County, 
284 NW. 814. 816. 

Kan—^Board of Com'rs of Osborne 
County v. City of Osborne, 180 P. 
233, 104 Kan. 671. 

Mont.—Judith Basin County v. Liv¬ 
ingston, 298 P. 366, 89 Mont. 438— 
State V. McLeish, 198 P. 357, 59 
Mont. 527—State ex rel. Koefod v. 
Board of Comers of Hill County, 
186 P. 147, 56 Mont 355. 

Nev.—^Pershing County v. Sixth Ju¬ 
dicial Dist. Court, 181 P. 960, 43 
Nev. 78, rehearing demed 188 P. 
814, 43 Nev. 78. 

N.Y.—^Tobias Tile Co. v. Topping 
Realty Co., 186 NT.S. 734, 114 
Misc. 500. 

N C —^Moore v. Board of Education 
of Iredell County, 193 S.E. 732, 212 
N.C. 499. 

Pa,—O^Connor v. Armstrong, 149 A. 
655, 299 Pa. 390. 

Tenn.—^McDaniel v. Monroe County, 
10 Tenn.App. 109. 

Wash.—State v. Vantage Bridge Co„ 
236 P. 280, 134 Wash. 568. 

15 C.J. p 393 note 46. 

Constitutional restrictions see infra 
S6 7-10. 
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merit of a county, which is the setting apart of cer¬ 
tain territory to be m the future organized as a po¬ 
litical community or a quasi corporation for politi¬ 
cal purposes, as explained infra § 43, is within the 
scope of such power, ^2 where the territory from 
which the county is to be created is owned by the 
state.^® 

Subject to such restrictions, as are imposed by 
the constitution, the time and the mode of exercis¬ 
ing this power are within the discretion of the leg- 
islature.8^ Accordingly, in the absence of constitu¬ 
tional restrictions, the legislature may by special 
enactment create counties by naming them and de¬ 
scribing their boundaries, or it may provide for 
their creation by general laws-86 In exercising its 
power the legislature should inform itself of the 
existence of all the facts prerequisite to enable 
it to act but the manner of informing itself as to 
the existence of the facts as to area, population, etc., 
prerequisite to enable it to create a proposed coun¬ 
ty and on what evidence, is for the legislature to de¬ 
termine, and when so determined will conclude all 
further inquiry by all other departments of the 
governments^ 

A constitutional provision granting to the legis¬ 


lature authority to create new counties is inter¬ 
preted as conferring power to create new or ad¬ 
ditional counties, but not power to reorganize, re¬ 
bound, or rename an old county.*® 

§ 6. Charters 

A constitutional provision giving local self-govern¬ 
ment or county home rule to counties by means of char¬ 
ters adopted under such provision, must be complied with 
as to the time and method of adopting the charter, and as 
to its provisions. 

The general purpose of a constitutional provi¬ 
sion authorizing counties to adopt charters is to 
give local self-government or county home rule to 
counties of the state by means of charters adopted 
under such provision.®* It contemplates legislation 
by such subordinate governmental subdivisions ;®i 
and, moreover, although the constitutional provision 
is self-executing, state legislation may be enacted to 
facilitate its operation and safeguard the exercise 
of the rights thereby secured so long as the right 
Itself is not curtailed or its exercise unreasonably 
burdened,®® and to this end such legislation should 
be liberally construed.®* The constitutional provi¬ 
sion, as well as the statutory requirements, must be 
complied with m regard to the petition for the char¬ 
ter election,®^ and constitutional and statutory re¬ 


ad. Cal.—Jensen v. HcCullonah, 271 1 
P. 568. 94 Cal App. 382, mandate 
corrected 278 P. 240, 99 CaLApp 1 
217. 

15 C J p 394 note 48 
mharent xiglit 

*'In the absence of a limitation, 
the Lesrislature haa the inherent 
right to subdivide the state into 
political subdivisions and to pre¬ 
scribe the mode of government, the 
powers, duties, and obligations of 
each of such subdivisions and' of 
the officers and employes created for 
the purpose of exercising, on behalf 
of the state, the governmental func¬ 
tions of such subdivisions'*—Jensen 
V. McCullough, supra. 

83. Tex—Cameron v State, 68 SW. 
608, 95 Tex, 645, reversing. Civ, 
App, 67 S.W. 348. 

M. NY—^Rumsey v. People, 19 N 
T. 41. 

86. Cal —People v. Glenn County. 
35 P. 302, 100 Cal 419, 38 Am. 
S.R. 305 ^ 

16 CJ p 394 note 51 

Hot spadal and local legislation 
An act creating and providing for 
organization of a new county is not 
within the prohibition of the consti¬ 
tution against special and local leg¬ 
islation. 

Cal—^People v. Glenn County, supra 
—People V. McFadden, 22 P. 851, 81 
Cal. 489, 16 Am.S.R. 66 
Neb.—State v. Piper, 24 N.W. 204, 17 
Neb. 614. 


8a CaL—Elder v. Doss, 202 P. 144,1 
187 Cal. 415. 

Ind,—Jasper County v, Spitler, 13 
Ind. 235. 

Kan—Board of Com'rs of Osborne 
County V. City of Osborne, 180 P. 
233. 104 Kan. 671. 

Ky—Carr v Jefferson County, 122 
S.W2d 482, 276 Ky. 685—Edwards 
V Logan County, 60 S.W 2d 83, 244 
Ky. 296—^Forsythe v Pendleton 
County, 266 SW. 639, 205 Ky. 770 
Neb—Behr v. Willard, 10 N.W. 526, 
11 Neb 601. 

Not by special chacteT 
A county does not possess corpo¬ 
rate powers under special charter 
but exists by virtue of general laws 
of the state, apportioning its terri¬ 
tory into political divisions for con¬ 
venience of government —Carr v. 
Jefferson County, 122 SW.2d 482, 276 
Ky. 685—Forsythe v. Pendleton 
County, 266 SW 639, 206 Ky. 770. 

87. WVa.—Lusher v. Scites, 4 W. 
Va. 11. 

sa Wash—^Farquharson v. Yeargin, 
$4 P. 717, 24 Wash 649. 

15 C.J. p 894 note 64. 

89. Idaho.—^McDonald v. Doust. 81 
P. 60, 11 Idaho 14, 69 L.R.A. 220. 
Disorganization of counties see in¬ 
fra S 48. 

9a CaL—^Reuter v Board of Sup'rs 
of San Mateo County, 30 P,2d 417, 
422, 220 Cal, 314—Lesem v, Getty, 
72 P.2d 188, 186, 23 CaLApp.2d 57 
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—Whelan v. Bailey, 36 P.2d 709. 1 
CaLApp 2d 334. 

91. Cal—Shay v. Roth, 221 P. 967, 
64 Cal App 314. 

98. Cal.—Chester v. Hall, 204 P. 

237, 55 Cal App. 611. 

Bate of signing 

Although a constitutional provision 
requiring that petitions for charter 
elections be signed by fifteen per 
cent of the qualified electors, is self- 
executing, a statute requiring that 
the signer of a petition affix thereto 
the date of signing, is not invalid as 
making an additional requirement, 
since It does not prevent ahy one 
from signing, but merely facilitates 
the operation of the constitutional 
provision, and places safeguards 
around the exercise of the rights 
thereby secured.—Chester v. Hall, 
supra. 

aa CaL—Chester v. Hall, supra. 
94. CaL—Chester v. Hall, supra. 
Signatures and presentatiOB. 

(1) Under a constitutional provi¬ 
sion requiring x>etitions for charter 
elections to be signed by fifteen per 
cent of the qualified electors, the 
county clerk, if a petition for an 
election is signed by the requisite 
number of qualified electors, as 
shown by the registration records; 
must so certify and present the pe¬ 
tition to the board of supervisors; 
and the person soliciting the ngxmr 



§6 


COUNTIES 


20 C.J.S. 


quiremcnts as to provisions of charter,35 and the 
adoption of the charter.®^ The charter may be 
avoided only if it clearly violates the constitutional 
provisions,37 but the whole charter will not be de¬ 
clared void because it may contain certain provi¬ 
sions that are inconsistent with the constitution.^® 
The charter must be confined to matters properly 
governmental in their nature and be consistent 
with the general scheme of govemment,39 and 
what may not be done in such a charter as original¬ 
ly adopted may not be done in an amendment there¬ 
to in the absence of constitutional authority for such 
enlarged power by amendment.^ If two charter 
amendments adopted at the same time are conflict- 
ing, if given immediate effect, the intent and pur¬ 
pose of the voters in adopting the amendments and 
of the legislature m approving them should, if pos¬ 
sible, be ascertained.2 

A proviso in the constitutional provision that the 
charter provisions relating to the powers and duties 
of boards of supervisors and other county offi¬ 
cers shall be controlled by general laws is repugnant 
to the general purposes of the constitutional provi¬ 
sion and should be disregarded.^ 


§ 7. Constitutional Restrictions on Power of 
Legislature 

Power of the legislature with respect to the creation 
of counties is subject to constitutional restrictions or 
linnitations. 

As stated supra § 5, the power of the legislature 
with respect to the creation of counties is sub¬ 
ject to such restrictions or limitations as may be 
placed thereon by the organic law. However, al¬ 
though the constitution provides for the creation 
of a new county, the state legislature may prescribe 
conditions for such formation other than those pre¬ 
scribed by the constitution, so long as they are con¬ 
sistent therewith,^ such as by requiring that it pos¬ 
sess property of a designated assessed valuation.5 
A constitutional provision which fixes certain mere¬ 
ly minimum requirements below which the legis¬ 
lature cannot go in creating a county is not vio¬ 
lated by a statute which provides that counties shall 
not be formed unless they measure up to require¬ 
ments in excess of those demanded by the con¬ 
stitution.® 

§ 8. — As to Area 

Under some constitutional provisions, a new county 
cannot be formed unless it contains at least a certain 


tures need not attach an affidavit to 
the petition—Chester v. Hall, supra 
<2> A petition for a county char¬ 
ter election, sufficient to enable the 
county clerk to satisfy himself from 
the registration record that the 
requisite number of petitioners when 
signing were qualified electors re¬ 
quired by the constitutional provi¬ 
sion will be upheld, although some 
failed to affix dates of signature, and 
some dates were not affixed by the 
signers themselves as required by 
statute, there being no proof that 
the petition was signed at times oth¬ 
er than the dates affixed —Chester 
V. Hall, supra. 

95. Cal.—^Whelan v. Bailey, 36 P,2d 
709, 1 CalApp.2d 334. 

PxQVlsloiui hid void 

(1> Home, rule charter undertak¬ 
ing to provide that public adminis¬ 
trator must appomt as his attorney 
the county attorney who should col¬ 
lect attorney's fee and pay it into 
county treasury Is void as in excess 
of authority granted to county — 
Whelan v. Bailey, supra. 

(2) A charter amendment providing 
that county assessor should be al¬ 
lowed certain sum for clerk's fees 
and deputies’ salaries is Invalid as 
violating constitutional provision re¬ 
quiring fixing of such compensation 
by ordinance.—Morton v. Hichards, 
26 F.2d 820, 134 Cal.App. 66S. 

96 . Cal.—Cornell y. Harris^ 69 F.2d 
570, 15 Cal.App.2d X44—Winter v.^ 


BeShields, 1S9 P 703, 46 Cal.App. 

674. 

Tima of proposal 

Where a board elected to propose 
a county charter, did not sign and 
file the proposed charter until one 
hundred and twenty-one days after it 
was elected, in violation of the con¬ 
stitution, requiring such boards to 
propose a charter within one hundred 
and twenty days after their election, 
no election can be held, and the pro¬ 
posed charter need not be printed, 
as the mode provided in the constitu¬ 
tion IS the measure of the power 
granted—^I^oran v. Foster, 209 F- 
648, 189 Cal. 610. 

97. Cal—Cornell v. Harris, 59 P.2d 

670, 15 CalApp2d 144, followed 

in 59 P.2d 676, 15 CaI.App.2d 763. 
Charter provisions hid not nnnon- 
stitatioiial 

(1) Empowering civil service com¬ 
mission to determine officers' quali¬ 
fications, as fielegating legislative 
powers, since the commissioners' 
functions are administrative, min¬ 
isterial, and executive rather than 
legislative.—Cornell v. Hams, supra. 

(2) Providing complete plan for 
civil service and its administration 
as not vioiative of a constitution au¬ 
thorizing charters to provide for 
boards of supervisors, and for consti¬ 
tution, regulation, and government 
thereof, and for regulation by super¬ 
visors of qualifications, etc., of dep¬ 
uties andl other county employees, 
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and manner of their appointment and 
removal —Cornell v Harris, supra. 

96. Cal —^Winter v. DeShields, 139 
P. 703, 46 Cal.App 674 
99- Cal—^Whelan v Bailey, 36 F.2d 
709, 1 CaJLApp 2d 334. 

1- Cal.—Shay v. Roth, 221 F. 967, 
64 Cal.App. 314. 

а. Cal—^Morton v. Richards, 26 P. 
2d 820, 134 Cal App 665 

3 . CJal.—^Lesem v Getty, 72 F.2d 
183, 23 Cal App.2d 67. 

4. Cah—Elder v. Doss, 202 P 144. 
187 Cal. 415. 

Wyo.—^Budge v. Board of Com'rs of 
Lincoln County, 208 P. 874, 29 Wyo. 
35. 

R. Mont —Garry v. Martin, 227 P. 
673, 70 Mont. 687. 

Wyo.—Budge v. Board of Com'rs of 
Lincoln County. 208 F. 874, 29 
Wyo. 36 

noLdlngs of conunlssioxLers as to 
aasassed valnatton hid sufilcieiit 
Mont.—Garry v Martin, 227 P. 673, 
70 Mont. 687 

б. Wyo—^Budge v. Board of Com'rs 
of Lincoln County. 208 F. 874, 29 
Wyo. 36. 

Ckmatitiiiiosial pxovisioa ragiilxlBg 
■mfnlniTiTn property value for crea¬ 
tion of a new county Is not violated 
by a statute which requires a high¬ 
er property value for such puriiose. 
—^Budge V. Board of Com'rs of Ida- 
coln County, supra. 
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/lumber of square miles, and the area of no county can 
be reduced below a certain size. 

Under some constitutions, a new county must con¬ 
tain not less than a certain number of square miles,^ 
and the area of any county cannot be reduced be¬ 
low a certain size;^ but a statutory provision that 
the creation of a new county must not reduce the 
old county to less than a specified area does not 
require that the new county shall contain that area.® 
By direct constitutional provision in some states, 
and by construction in others, it is the rule that an 
existing county having less than the prescribed area 
cannot be reduced at all.^® These provisions are 
not merely directory to the legislature but are man¬ 
datory,^^ although, of course, they do not apply to 
a statute which does not attempt to create a new 
county or change the boundary line of an existing 
county.i® A county formed after the adoption of 
the constitution of a state is not an “old*' county, 
within the meaning of a provision prohibiting the 
reduction of an old county to an area of less than 
five hundred square miles.^® 

The legal existence of a coimty created by the 
legislature and long r^ognized by the state may 
be questioned, on the ground that it does not con- 
tam the area required by the state constitution, by 
the state only,^^ but a county whose area has been 
unconstitutionally diminished on the creation of a 
new county is not estopped, by its failure to assert 
Its rights for several years, to reclaim its territo¬ 


ry,^5 or, if its rights have been lost by laches and 
long acquiescence,the legislature may restore its 
territory by detaching it from the county unconstitu¬ 
tionally possessing it, although the area of the lat¬ 
ter county is thereby reduced below the constitution¬ 
al minimum, 

§ 9. - As to Population 

Under some constitutional provisions, a new county 
may be formed only where it contains at least a specified 
number of inhabitants; and in forming one county the 
population of another county cannot be reduced below 
the required number, nor can a county containing less 
than the required number be thereby reduced in area. 

Under some constitutional provisions, a proposed 
county must contain a population of at least a spec¬ 
ified number of bona fide inhabitants,^® and in the 
creation thereof the population of no other county 
shall be reduced below the number required by the 
constitution,1® and no county containing less than a 
designated number of inhabitants shall thereby be 
reduced in area.^® These provisions, it has been 
held, refer to population at the time of the erection 
of a new county ,2^ and, in determining the ques¬ 
tion of population, the legislature is not confined 
to the last state census.22 A constitutional provi¬ 
sion setting a minimum limit of population for the 
formation of a new county is not violated by a 
general statute which requires a greater number of 
population for such purpose.®® 


7m Ala—^Board of Revenue of Jef¬ 
ferson County V. Huey, 70 So. 744, 
195 Ala. 88. 

16 aj. p 894 note 58. 

Sm Mich—^Bay County v. Bullocis, 16 
NW 896, 51 Mich 544. 

Tenn—McMillan v. Hannah, 61 S.W. 

1020, 106 Tenn. 689. 

16 C.J. p 894 note 58. 

▼aUdlty of rednoiiifir statute > 

(1) Whether a statute reducing the 
area of a county violates a constitu¬ 
tional provision by reducing area 
below six hundred square miles, must 
he determined as of the time the 
statute was enacted, any official sur¬ 
vey made thereafter not being de¬ 
terminative.—Greene County v. Clay 
County, 205 SW 709, 185 Ark. 301 

(2) A statute placing withm one 
county a strip of land claimed by 
another county, is valid, where the 
latter county never acquired such 
land by any act of the legislature 
or by possession or dominion there¬ 
over, and such strip was in posses- 
«on of the first county when the con¬ 
stitutional provision, forbidding re¬ 
duction of area, became operative. 
—^Putnam County v. White County, 
208 S.W. 334, 140 Tenn. 19. 

fti Mont.—State v. Moulton, 189 
59. 67 Mont 414. 


10- Tenn.—Putnam County v. White 
County, 203 SW. 384, 140 Tenn. 
19—.McMillan v Hannah. 6l S.W. 
1020, 106 Tenn 689. 

15 C.J. p 394 note 59. 

11. Mo—Woods V. Henry, 55 Mo. 
560. 

15 C.J p 894 note 60. 

Statute is uiioonstltutloiial and 
void which undertakes to establish 
a county of a less area than that pre¬ 
scribed by the constitution of the 
state—^Bradley v, Powell County, 2 
Humphr., Tenn., 428, 37 AmD. 563 
—^16 C J. p 394 note 60 [a] 
la. Ala,—^Jefferson County Revenue 
Bd V. Huey, 70 So. 744, 196 Ala. 
83. 

15 C.J. p 394 note 61. 

Transfer of park land by the state 
to the United States, does not come 
within a constitutional provision 
that a county shall not be reduced 
to less than a certain area m form¬ 
ing new counties.—State v. Oliver, 86 
S W.2d 396, 162 Tenn. 300. 

13. SC—^Robinson v. McCown, 88 
SB 807, 104 SC 286—^Rhame v. 
Du Rant. 76 SB. 611, 93 S.a 
217. 

16 C.J. P 396 note 62. 

14. Tex.—^Blackburn v. Delta Coun¬ 

763 


ty, 107 S,W. 80, 48 Tex,Clv.App. 
370 

15. Tenn.—^McMillan v. Hannah, 61 
SW 1020, 106 Tenn. 689—Maury 
County V. Lewis County, 1 Swan 
236. 

16 L Tenn—Putnam County v. Smith 
County. 164 SW. 1147, 129 Tenn. 
894. 

17. Tenn—^Putnam County v. White 
County, 208 S W. 334, 140 Tenn. 
19—Roane County v. Anderson 
County, 14 S W. 1079, 89 Tenn. 269 
—Ford V. Parmer, 9 Humphr. 151. 
IB- Wyo —^Budge v Board of Com’rs 
of Lincoln County, 208 P. 874, 29 
Wyo. 35 

15 C.J. p 395 note 68 

19. Mo.—State v. Scott, 17 Mo. 521. 

15 C.J. p 395 note 69. 

20. W.Va—^Lusher v. Scltes, 4 W. 
Va 11. 

21. N-T.—^Rumsey v. People, 1-9 N. 
Y. 41—De Camp v. Bveland, 19 
Barb. 81. 

BZm N.Y.—^Rumsey v. People, 19 N. 
Y. 41. 

16 C.J. P 395 note 72 

23. Wyo.—^Budge v. Board of Comers 
of Lincoln County, 208 P. S7i, 22' 
Wyo. 85. 
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§ 10. - - As to Election of County Officers 

Election of county officers is not « prerequisite to the 
creation of a county. 

The election of county officers is not a prerequi¬ 
site to the creation of a county, and by the terms of 
an act of the legislature creating it a county may be¬ 
come a body corporate and politic long before the 
officers to be elected could enter on their duties.^^ 

§ ll. Validity and Construction of Statutes 
Creating Counties 

A statute creating a county, generally, la valid only 
where it compiles with the constitutional provisions re¬ 
lating to counties; but in determining the validity of such 
a statute a liberal rule of construction should generally 
be followed. 

A statute creating a county is invalid where it 
violates constitutional provisions requiring one rep¬ 
resentative to be apportioned to each county or 
parish,26 or a county to be assigned to a particular 
railroad district,26 or when it is in contravention of 
other specific constitutional provisions, considered 
supra §§ 7-9. 

A county cannot be created by implication and in¬ 
tendment merely, and a statute passed apparently 
for the purpose of creating a county is invalid for 
such purpose when it fails to declare in express lan¬ 
guage the creation of such proposed county.27 
However, the importance to the state of the power 
of the legislature to create new counties renders it 
necessary to go as far as can be gone, within rea¬ 
son, to harmonize legislative action with constitu¬ 
tional provisions.28 Statutes forming new counties 
are not to be construed with the same strictness 
which is to be observed in the construction of a 
grant or a contract between individuals affecting 
rights of property; but a more liberal rule should 
be adopted.29 Although an act creating a new coxm- 
ty may contain provisions for the appointment or 
election of officers in an unauthorized manner, or 
may fail to contain proper provisions as to coimty 

34. Mich.—Carleton v. 

Mich. 250. 

Creation and organization of county 
distinguished see infra § 43. 

35. liS.—Sandoz v. Sanders, 61 So. 

43$, 125 La. 396. 

83. IiS.—Sandoz v. Sanders, supra. 

817. Idaho.—^Holmherg v. Jones, 66 
F. 563. 7 Idaho 762. 

15 CJ. p 396 note 78. 

Statute held saSlcIeBtly ton to ef. 
feet purpose 

Colo.—^Frost V. JPfeiffer, 58 F. 147, 

26 Colo 838. 

88. Wis—State v. Stevens. 88 N.W. 

48. 112 Wls. 170. 


officials, cither fact will not necessarily invalidate 
the rest of the act;^® nor is the validity of such a 
statute affected by the fact that it is not in accord 
with an agreement, between the citizens and tax¬ 
payers interested, concerning the formation of the 
new county.21 

While some statutes relating to the creation of 
counties are held to be a continuation of existing 
statutes on the subject,32 other statutes of this na¬ 
ture are held to have been repealed impliedly by the 
subsequent passage or adoption of inconsistent stat- 
utes33 or constitutional amendments.34 

Estoppel. A state, having through each of its co¬ 
ordinate branches of government repeatedly recog¬ 
nized a county as a county and a legal subdivision 
of the state, may be estopped, after lapse of several 
years, from questioning the regularity of the pas¬ 
sage of the act of the legislature creating such coun¬ 
ty.3 5 

Method of attacking statute. The constitutionali¬ 
ty of a law establishing a new county cannot be in¬ 
quired into on a motion to quash an indictment 
found in a court of such county,3® but it may be m 
direct proceedings instituted for that purpose.37 

§ 12. Unorganized Counties 

A constitutional provision which relates to both old 
and new counties applies to unorganized counties. 

A constitutional prohibition as to area, which 
by its express terms relates both to old and new 
counties, applies to unorganized as well as to orga¬ 
nized counties.38 An ‘‘unorganized county” is a 
county that has not become organized for local 
government under the statute providing there- 
for.3$ 

§ 13. Unorganized Territory 

Unorganized territory Is that part of the state which 
remains at any time without a county organization. 

35. Idaho—People v. Alturas Coun¬ 
ty. 55 F 1067, 6 Idaho 418. 

36l Mo—S tate v. Bich, 20 Mo. 393. 
Tenn.—Speck v. State, 7 Baxt. 46 
37. Mo.—State v Bich, 20 Mo. 393. 
Proceedings to restrain or vacate or^ 
ganization see infra $46. 
as. Kajx .—State v. St. John, 21 Kan. 
591. 

15 CJ. p 395 note 63. 

Annexation or detachment of unor¬ 
ganized counties for special pur¬ 
poses see infra $ 39. 

39. Neb.—Olive v. State, 7 N.W. 444. 
11 Neb 1 

Organization of county generally see 
infra $ 43. 


People, 10 


89. Cal.—Chester v. Hall, 204 P. 237, 
55 CalApp. 611. 

Va—Hamilton v. McNeil, 18 Gratt. 
389, 54 Va. 389. 

3a Colo—^Prost v. Pfeiffer, 68 P. 

147, 26 Colo 338. 

15 C.J. p 395 note 81. 

31. Ga.—Clements v. Powell, 116 S. 

E. 624, 155 Ga. 278. 

38. Minn—State v. McI>onald, 112 
NW. 278, 101 Minn. 349. 

33. La.—Sandoz v. Sanders, 61 Sa 
436, 126 La. 396. 

34. Minn.—State v. Crow Wing 
County. 68 N.W. 767, 69 N.W- 925, 
73 NW. 681. 66 Minn. 519, 85 L.B 
A. 745. 
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'^Unorganized territory,” which is that part of 
the state remaining at any time without a county 
organization, ceases to be unorganized territory 
when a county formed therefrom becomes organiz- 
The legislature cannot create territory into 
counties so as to leave detached areas in no coun¬ 
ty and a statute which makes unorganized tern- 


§ 15 

tory of certain land by excluding it from a county, 
without including it in other counties, contravenes 
a constitutional provision which authorizes the leg¬ 
islature only to settle disputes concerning, or to 
change, common county boundaries, and not to de¬ 
stroy them by excluding lands along them from both 
counties ^2 


B. BOUNDARIES 


§ 14. In General 

Defining its boundaries Is one of the first steps In 
the creation of a county. The power of doing this is In 
the legislature. 

There cannot be a county without boundaries;^® 
and in creating a county, that which is first to be 
done is to define its boundaries and to make out 
the territorial extent and limit of the political sub¬ 
division to be designated by the name of the coun¬ 
ty Subject to constitutional limitations, the state 
legislature has full power to define the Iwundaries 
of counties,46 and for that purpose to adopt any de¬ 
scription deemed proper to express its intention,46 
provided it locates the boundaries with reasonable 
certainty ;47 and an act of the legislature defining 
the boundary lines between counties may be opera¬ 
tive to establish the boundary as indicated at once 
on Its passage, independent of the surveys.48 The 
area and boundanes of counties for political and 
geographical purposes are generally identical, but 
not always or necessarily so.49 Land lying within 
the corporate limits of a town or city is considered 
a part of the county in which it is located.®® 


§ 15. Stream or Other Body of Water as 
Boundary 

If a boundary line is a stream or other inland water, 
it generally extends to the middle of the mam stream or 
channel, as it existed at the time of the passage of the 
statute fixing It. if the boundary is the shore of a 
body of water It extends to low*water mark or the 
bank of a lake. If It is an ocean or arm thereof, It ex¬ 
tends to the three-mile limit, off shore. 

Where a stream or other inland body of water 
forms the boundary between two counties, the line 
is usually held to be in the middle of such stream,®^ 
that IS, the middle of the mam stream or channel ;®^ 
and, obviously, urhere a county boundary line coin¬ 
cides with the state boundary line, and the latter is 
the middle of a body of water, the boundary line 
of the county is also the middle of such body of 
water.®® However, some statutes name as a 
boundary of a county the shore of a body of water, 
which means the ordinary low-water mark,®4 or the 
bank of a lake, which must be taken as meaning a 
bank susceptible of definite ascertainment;®® and in 
one state the rule applied in that jurisdiction as to 
boundaries generally is followed as to boundaries 


40. Neb—Olive v. State, 7 N.W, 
444, 11 Neb 1. 16. 

41- Tex.—Garza County v. Lynn 
County. Civ-App, 42 SW.2d 627, 
reversed on other ^rrounds Lynn 
County V. Garza County, Cozn.App., 
68 SW.2d 24. 

42, U.S.—^Tellowstone Park Transp 
Co V. Gallatin County, LCLKont., 
27 P 2d 410, reversed on other 
grounds, CCA., 81 F.2d 644, cer¬ 
tiorari denied Gallatin County v. 
Yellowstone Park Transp Co., 50 
set 16, 280 U.S. 665, 74 L.Ed. 
611. 

Annexa tion or detachment of unoiv 
gaaized territory for special piii> 
poses see mfra § 89. 

48- Pla.—^In re Opinion of Justices. 
14 Fla 320 

16 aj. p 896 note 89. 

Boundaries generally see the title 
Boundanes 11 aJ.S. p 586 et sea. 

44 . Fla-—^In re Opinion of Justices, 
supra. 

Wyo.—^Big Horn County v. Woods, 
106 P. 923. 107 P. 768, 18 Wyo. 
816 ^ 


46- Cal—San Bernardino County v 
Reichert 26 P. 692, 87 Cal. 287. 

Oa.—Cleme£ts v. Powell, 116 S E 
624. 155 Ga. 278. 

Tex—^Hunt County v. Rams County, 
Civ.App, 7 S.W,2d 648. 

16 C J. p 397 note 10. 

46- CaL—San Bernardino County v. 
Reichert 25 P. 692, 87 Cal. 287. 

47- Or—^Baker County v Benson, 66 
P. 816, 40 Or. 207. 

48- Cal—^People v, Hendeveon, 40 
Cal 29. 

49. Okl.—Blackwell v Newkirk, 121 
P. 260, 81 Okl. 304. AnnCas.l918E 
441. 

16 C.J p 39$ note 95. 

50. Ala.—Eutaw v Coleman, 66 So. 
464, 198 Ala. 164. 

Tenn—^Dickson County v. Wall, 12 
Tenn App 600. 

5L Ala—^Tallassee Falls Mfg. Co v. 
State, 69 So 689, 194 Ala 564, re¬ 
versing 68 So. 806, 18 Ala.App. 
623. 

16 OJ p 896 note 96. 

60 , iiL—^Rock Island County v. 
Sage. 88 111 582. 
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Mo—Jacobs V, Stoner, 7 S.W 2d 698, 
319 Mo. 1093. 

16 aj p 396 note 97. 

sa U.S.—^Leary v. Jersey City, N. 
Jm 208 F. 864, 126 C.C A. 12. af¬ 
firming, C.C., 189 F 419, and af¬ 
firmed 39 S.Ct 116, 248 U.S 328, 
63 L Ed. 271. 

54. N.Y.—^People v. Kyser, 138 N. 
Y S. 801, 78 Misc. 68. 

15 CJ. p 396 note 99. 

Xa New Tozk, the boundary be¬ 
tween the counties of New York 
and Kings is the actual line of low 
water on the Brooklyn side, whether 
corresponding with the original low- 
water line of the East River shore 
or varied by permanent encroachment 
of docks, piers, and wharves—^Fair- 
child V Union Ferry Co. of New 
York and Brooklyn, 192 N.Y S. 650, 
117 Misc. 470, affirmed 194 N Y.S 932, 
202 AppUiv. 734—16 C.J. p 896 note 
99 Cal. 

55. La—^Red River Parish v. De 
Soto Parish, 44 So. 822, 119 La. 
992. 
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between counties, and such boundary is held to be 
the ordinary low-water mark-”’® 

A statute extendinja^ the jurisdiction of a particu¬ 
lar county over a certain river adjoining the coun¬ 
ty operates to place the whole of the river adjoining 
the county wiihm th«it county, even though there 
exists a general statute providing that whenever a 
stream of water is the Ixjundary of the county, the 
jurisdiction of the county shall extend to the center 
of the main channel of the stream and where 
islands are made a p^art of a certain county by stat- 
ute,*'>^ the boundary lines of the county, as regards 
the islands, cannot be legally changed by commis¬ 
sioners subsequently appointed, but with no au¬ 
thority to locate boundary lines on lands never cov¬ 
ered by tidewater, whether the land be an island or 
the mainland.59 

Change in stream or channcL A legislative act 
fixing the boundaries between two counties as the 
middle of a stream or the channel thereof must be 
construed to refer to the stream or channel as it ex¬ 
isted at the date of the passage of the act and not 
as it existed at some prior time.®® An artificial or 
sudden change, as by avulsion, in the course of a 
stream forming the boundary between counties, 
which causes a new channel, does not operate to 
change the legal boundary between the counties;®^ 
but the rule is otherwise as to a natural change, as 
by accretion, which is gradual and imperceptible ®2 
The closing of the main branch of a river, con¬ 
stituting a county boundary line, by either artificial 


or natural means, w-hether as a result of accre¬ 
tion or avulsion, does not result m shifting the 
boundary.®® 

Ocean or gulf as boundary. Counties bordering 
on an ocean extend into the w^ater to the state line, 
three miles offshore.®^ Under a constitutional pro¬ 
vision requiring all of the state to be divided into 
counties, counties bordering on the Gulf of Mexico 
include that area within the gulf adjacent to the 
upland and out to the state boundary line;®® and 
unless otherwise provided by statute, the rule ap¬ 
plying to the territorial boundaries of riparian 
rights should be applied to locating the boundary 
lines of counties from the shore line to the state 
line in the gulf, and that is that on reaching the 
high-water mark the line is extended into the water 
at right angles with the shore line.®® 

§ 16. Statutory Provisions 

A boundary line as fixed by statute depends on the 
evident intention and general policy of the legislature 
as determined from the whole act and the situation of 
the territory to be affected, as well as other relevant 
facts. 

Although the lines must, as a rule, conform to the 
directions of the act defining the boundary,®7 and 
the counties interested are entitled to have their 
boundary marked in accordance with the letter of 
the statute,®® yet the letter of an act of the legisla¬ 
ture fixing the boundaries of a county must yield 
to the evident intention and general policy of the 
legislature®® as deduced from the whole act, taken 


se. Pa.—^Tork Haven Water, etc., 
Co.'s Appeal, G2 A 97, 212 Pa, 
622. 

57. Ga.—Jasper County v. Butts 
County, 83 S.B 217, 142 Ga. 676. 

Ga.—Jasper County v. Butts 
County, supra. 

Mass—Russ v. Boston, 81 N.E, 708, 
157 Mass. 60. 

50b Mass.—^Russ V. Boston, supra. 
60. La.—Parish of Caddo v. Bos¬ 
sier Parish, 113 So. 882, 164 La. 
378. 

16 C.J. p 398 note 3. 

51. XT S—Blair v. V, S, C.C.A. 
Okl., 32 F.2d 130. 

CW,—Waters v. Pool, 62 P. 385, 130 
CaL 136. 

Ky.—Witt V. Willis, 85 S.W. 228, 27 
Ky.L, 417. 

La,—^Parish of Caddo v. Bossier Par^ 
ish, 113 So. 882, 164 La. 378—-Fits- 
simihons v. Cassity, Api»., 172 So. 
824. 

Mo,—^Randolph v. Moberly Huntins: 
A Fishing Club, 15 S.W,2d 834, 321 
Mo 995—Nothstine v. Feldmann, $ 
S.W.2d 912, 220 Mo. 50(K-Jacobs v. 
Stoner, 7 S.W.2d 698, 319 Mo. 1093 
—State ex inf. Mansur v. Huffman, 


2 SW.2d 682, 318 Mo 991—Noth- 
stxne V, Feldmann, 250 S W, 689, 
298 Mo. 365. 

68. US—Blair v. U. S, CCA.Okl., 
82 F.2d 180. 

Mo —Randolph v. Moberly Huntmer & 
Fishinsr Club, 15 S W 2d 834, 321 
Mo. 995—McBame v. Johnson, 66 
S,W, 1031, 155 Mo. 191. 

N.J—Courier v. Borough of Lmcoln 
Park, 138 A. 99, 101 NJEg. 572. 
15 C.J. p 396 note 6. 

63. N.J —Courier v. Borough of 
Lincoln Park, supra. 

Svidenoe held snffloient to show 
that dry bed was main branch of 
river constituting boundary between 
borough and township In adjoining 
counties.—Courier v. Borough of Lin¬ 
coln Park, supra. 

64. Wash—State v. Pollock, 239 P. 
8, 136 Wash. 25. 

6B. Fla.—Lipscomb v. Glalourakis, 
133 So 104, 101 Fla. 1180. followed 
In Lipscomb v. iCaloroukas, 138 So. 
107, 101 Fla. 1137. 

66. Fla.—^Lipscomb v. Oialourakis, 
133 So 104. 101 Fla. 1130, followed 
in Lipscomb v. Kaloroukas, 133 So. 
107, 101 Fla. 1130. 
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67. Tex —Garza County v Lynn 
County, CivApp, 42 SW2d 627, 
reversed on other grounds Lynn 
County V Garza County, Com.App„ 
58 S-W.2d 24. 

15 C.J. p 399 note 60. 

Bifeot of dlvazgaxLce of range lines 
Where an act of the legislature de¬ 
fining the boundaries of a county 
describes a line as following the line 
between certain ranges the line so 
described follows such range line, al¬ 
though the latter may diverge either 
to the east or west at the correction 
line—Palms v. Shawano County, 21 
N W 77, 61 Wis. 211. 

68. Ariz—^Navajo County v. Apache 
County, 221 P. 837, 26 Anz. 74. 

69. Arlz.—^Maricopa County v. Pima 
County, 267 P. 601, 34 Ariz. 69. 

La.—Parish of Caddo v Bossier 
Parish, 113 So 882, 164 La. 378. 
Mo—^Pemiscot County v. Wisconsin 
Lumber Co., 144 SW. 857, 240 Mo. 
877. 

Tex—Garza County v. Lynn County, 
CivJVpp., 42 S-W.2d 627, reversed 
on other grounds Lynn County v. 
Garza County, Com..^p., 68 3»W.2d 
24. 
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together, giving due consideration to the title of the 
act and the situation of the territory to be affect- 
and clerical errors may be corrected and the 
proper words may be supplied or substituted by con¬ 
struction A defect in the description of territory 
included in a new county does not render the act 
creating the county invalid, unless the description 
is so defective that the legislative intent cannot be 
effectuated. 

Due weight should also be given to contemporane¬ 
ous interpretation placed on the act by the courts, 
and other lawful authorities, and by the population 
at large.^® It will be presumed to have been the 
intention of the legislature to adopt a line that 
could then be definitely fixed,'^^ and it will not be 
presumed that the intention was to desenbe a line 
that could not be ascertained properly until the 
lapse of some indefinite period.75 Wherever pos¬ 
sible, statutes passed at different dates will be har- 
monized.7® 

§ 17. Establishment or Reestablishment 

The method of establishing the true boundary lines Is 
usually prescribed by statute, and generally such method 
should be exhausted before resorting to other remedies. 

It rests with the legislature of the state not only 
to define the boundaries of counties, as stated supra 
§ 14, but also to provide the means whereby the true 


location of such boundaries on the ground ma> be 
finally determined,and where it has selected one 
method of fixing a boundary, it must be presumed 
to have definitely rejected others.^* While the 
boundaries of a county, fixed by statute, can be 
changed only by statute, as stated infra § 23, when 
the position of county lines is not certain, they may 
be made certain m the method prescribed by stat¬ 
ute,and the statutory remedy must be first ex¬ 
hausted before resort can be had to the courts 

The legislature, m establishing a boundary line by 
corrective legislation, should, so far as possible, es¬ 
tablish and determine the line so as to carry into 
effect and make certain the boundary line as it was 
originally intended to be fixed and established,*^^ 
and It cannot establish or locate a new or any 
boundary line where one already exists.82 If, how¬ 
ever, the description of the boundary is so indefi¬ 
nite, uncertain, or ambiguous that the line cannot 
be definitely determined from the description giv¬ 
en, or for any other reason the line cannot be lo¬ 
cated on the ground, the legislature may establish a 
line,®* but the fact that some parts of the boundary 
line may be ambiguous and unascertainable by engi¬ 
neering skill does not justify it in ignoring that 
which is clear and unmistakable.®^ 

A county line that has been run, marked, and 
established in accordance with law cannot be said 


Va—^Hamilton v McNeil, 18 Gratt- 
S89, 54 Ya 889. 

7a ffla—Clemons v. Chase, 162 So. 
917, 120 Fla. 429 

Neb—State v. Garden County, 170 N, 
W. 836. 103 Neb. 142. affirmed 171 
NW. 299, lOS Neb. 142. 

S.D—Collins V. Lyman County, 187 
NW. 600, 30 S.D. 104. 

15 OJ. p 399 note 62. 

71. Mo—State at inf. of Gentry v. 
Hughesville Special Road Dist. No. 
11 of Pettis County, 6 S.W.2d 694, 
319 Mo. 1246. 

W 70 —State V. Snyder, 219 P. 736. 80 
Wya 287, reheanngr denied 226 P. 
1102, 31 Wyo 383. 

15 C J p 399 note 63. 

72. Pla.—State v. Sammons, 67 So. 
196, 62 Fla 303, 313. 

78. Ohio.—■■Warren County v. Butler 
County, 6 Ohio S. & C.P. 633. 
Ya^Bteiilton v. McNeil. 13 Gratt. 
389, 54 Va 389. . 

Anx .—Maricopa County v. Pima 
County, 267 P. 601, 34 Anz. 59. 

Cal—San Bernardino County v. Rei¬ 
chert. 26 P. 692, 87 Cal. 287. 

75. Ariz—^Mancopa County v. Pima 
County. 267 P. 601, 34 Ariz 69. 

Cal^—San Bernardino County v Rei¬ 
chert, 25 P. 692, 87 Cal. 287. 


78. Cal—^Trinity County v. Mendo-« 
cino County, 90 P. 085, 161 Cal. 279 
15 C.J. p 399 note 67. 

BelaiUoD. back 

A {general law validating^ certain 
county seats cannot relate back so 
as to invalidate an earlier act which 
constitutionally established the 
boundaries between two counties — 
Presidio County v. Jeff Davis Coun¬ 
ty, TexOvApp. 77 SW. 278 
77. Tex.—Jones v. Powers, 65 Tex. 
207. 

15 C.J. p 897 note 11. 

Acts of public officers not soffidesit 

(1) The acts or omissions of pub¬ 
lic officers do not determine tie lo¬ 
cation of a county line, but such de¬ 
termination IS made by statute.— 
Ouray County v San Juan County, 
143 P. 841, 68 Colo 67. 

(2) A disputed boundary line as 
defined and established by statute 
prevails over a line provisionally es¬ 
tablished by the state engineer.— 
Barton v. Sanpete County, 16*2 P. 611, 
49 Utah 188. 

7a Ariz—^Navajo County v. Apache 
County, 221 P. 837, 26 Ariz. 74. 

Bot fixed with zeferenoe to govenu 
meat plat 

The legislature which fixed one 
line of the boundary between two 
counties as running from a Junction 
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of two streams without mentioning 
any survey of the streams cannot 
be presumed to have fixed the line 
with reference to the government 
plat showing the meander lines of 
those streams, which was based on a 
survey made during the same win¬ 
ter that the boundary line was fixed. 
—Alluvial Realty Co v. Himmel- 
berger-Hamson Lumber Co.. 229 S. 
W. 757, 287 Mo. 299. 

79. Tex.—^Martin v. Abemethy, Civ. 
App, 136 S.W. 827, 

80. lA.—Caddo Parish v. Red River 
Parish, 38 So. 274, 114 La. 370— 
Caddo Parish v. De Soto Parish, 38 
So. 273, 114 La. 366. 

81. Utah.—Summit County v. Rich 
County, 196 P. 639, 57 Utah 563 
Attempt to esfeablish dUrecemt or 

new boondazy line without regard 
to the line originally intended to be 
established is void.—Summit County 
V. Rich County, 224 P. 663, 63 Utah. 
194. 

83. Utah—Summit County v. Rich 
County. 224 P. 663, 63 Utah 194. 

83. Utah—Summit County v Ridb. 
County. 224 P 663, 63 Utah 194— 
Summit County v. Rich County,. 
195 P. 639. 67 Utah 653. 

8A Utah—Summit County v. RICK 
County, 195 P. 639, 67 Utah 663. 
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to be indefinite, and must be regarded as the true 
boundary line,^® and even when, as run, it varies 
from the descriptive boundary designated m the 
statute, It is held to be binding on all private in¬ 
dividuals and county officers until a different posi¬ 
tion is given it by the proper authorities.*^ 

Counties may settle boundary disputes between 
themselves, and where the line is established there¬ 
by in accordance with law, their acts will be ap¬ 
proved;*"^ but where counties remain in possession 
after an attempted or agreed survey or establish¬ 
ment of a boundary line, the proof must be clear 
that the possession was not adverse.** Where 
boundaries have been established, one county cannot 
enter on the land of another county as proprietor, 
except where title or right of possession has been 
acquired for lawful purposes.** 

Adopting recognised boundary, A statute adopt¬ 
ing recognized and established county boundaries 
as the true boundaries is merely a validating or 
curative act, which validates the boundaries from 
the date they were established and recogpiized,** 
and is not unconstitutional as detaching territory 
from one county and attaching it to another, with¬ 
out submitting the proposition to the electors.*^ 
Such a statute should be liberally construed and 
enforced, as being intended to quiet controver¬ 
sies.** It applies generally to the official loca¬ 
tion of boundaries, and is not limited to boundaries 
established on the ground in accordance with stat¬ 
ute,** nor is the operation of such a statute af¬ 


fected by the fact that there is some confusion with 
respect to whether certain surveys are in one coun¬ 
ty or 111 another.*^ 

§18. - Commissioners 

It Is the duty of commissioners appointed by a 
court to settle a boundary line to designate, survey, and 
mark the boundary as established by law, and the result 
of their action is not open to collateral attack. The ap¬ 
proval by the court of the commissioners' report is gen¬ 
erally binding and conclusive as to matters within its 
territorial Jurisdiction. 

Under some statutes, commissioners may be ap¬ 
pointed to settle the boundary line between coun¬ 
ties,** All so appointed must unite in the execution 
of such duties, and must direct and supervise any 
work done for them by others.** However, where 
either county, through its own connivance or ac¬ 
quiescence, falls short of its full representation on 
a boundary commission, it cannot be heard to com¬ 
plain.*^ The commissioners should cause the line 
of partition, or such part thereof as shall be speci¬ 
fied in, or become necessary by, their appointment, 
to be run, surveyed, marked, and ascertained, and 
the survey certified under their hands to be record¬ 
ed and filed in the proper office;** but, unless 
required by statute, the running of the lines is not 
invalidated by the fact that no map or plat is made 
and recorded.** Where the commissioners have 
run and marked the boundary lines between two 
counties and have made drafts thereof, in which are 
laid down the tracts of land through which the 
lines pass, the marks on the ground made by the 


85. Tex.—Jones v. Powers, 65 Tex 
207—^Lynn County v. Garza County, 
Coin.App, 58 SW.2d 24, reversing 
Garza County v Lynn County, Civ 
App, 42 SW.2d 627—Hunt County 
V. Rains County, Civ.App., 7 S.W. 
2d ^648. 

aa Ky.—^Board v. Head, 8 Dana 489. 

87- Tex.—^Lynn County v Garza 
County, Com.App., 68 S.W.2d 24, 26, 
reversing Garza County v. Lynn 
County, Civ App., 42 S.W.2d 627. 
It is pabUo poUoy **to look with 
favor upon peaceable boundary agree¬ 
ments between interested counties.” 
—^Lynn County v. Garza County, su¬ 
pra 

88. Tex.—^Travis County v- Wil¬ 
liamson County, ClV App., 4 SW. 
2d 610, error dismissed Williamson 
County V. Travis County, Com. 
App, IB S.W.2d 577. 

Alleged boundary Uzte is zurt blnd^ 
ing where there is no proof that the 
counties ever went into possession 
of land in accordance with such sur¬ 
veys, and there is undisputed evi¬ 
dence that defendant county was In 
adverse possession of land claimed 


by plaintiff county based on such 
boundary line—^Travis County v. 
Williamson County, supra. 

80. Ala.—^Marengo County v. Wil¬ 
cox County, 112 So. 243, 215 Ala. 
640. 

90l Tex.—^Hunt County v Rams 
County, 288 S.W. 805, 116 Tex. 277 
—Hunt County v. Rains County, 
Civ.App, 7 S.W2d 648. 

91. Tex.—^Hunt County v. Rams 
County, Civ.App, 7 SW2d 648. 
AppUcatioii of pcohfbitloa. 

A constitutional provision prohib¬ 
iting the legislature from detaching 
any i>art of an existing county and 
attaching it to another county until 
approved by a majority of the elec¬ 
tors of both counties, applies to a 
statute adopting a recognized and 
established county boundary Ime, 
only where such statute would be of 
the same import as if conferring 
original authority on the commis¬ 
sioners at the time of its passage, as 
where their establishment of the 
boundary is absolutely invalid, and 
not merely irregular or Imperfect.— 
Hunt County v Rams County, Tex 
Civ.App., 7 SW.2d 648. 
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08. Tex.—^Hunt County v. Rains 

County, Civ App , 7 S W.2d 648 

93. Tex.—^Hunt County v. Rains 

County, 288 S.W. 805, 116 Tex. 277 
—^Hunt County v. Rains County, 
Civ App., 7 S W.2d 648—^Hale Coun¬ 
ty V. Lubbock County, Civ.App., 
194 S.W. 678. 

l5 C.J. p 399 note 68. 

94. Tex.—^Hunt County v. Rams 

County, Civ App, 7 S.W.2d 648— 
Hale County v Lubbock County, 
Civ App. 194 S.W. 678. 

15 C.J. p 399 note 69. 

I 95. N J —^Burlington County v. At¬ 
lantic County, 8 A, 111, 49 N.J.Law 
408. 

16 C.J. p 397 note 17. 

98. K.J.—State v Coleman, 13 NJT. 
Law 98. 

97. Pa.—In re County Lme Case, 6 
Pa,Dist. 712. 

16 C J. p 397 note 20. 

9& N'.J.—State v. Coleman. 13 N. 
Jlaw 98 

Tenn—Cross v. Sweeney, 9 Lea 689. 

99. Tex —^Hunt County v. Rams 
County, Civ.App., 7 S.W.2d 648. 
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commissioners must control in case of discrepancy 
between them and the drafts i The commissioners 
have no discretionary power to establish a new line, 
but must designate, survey, and make the boundary 
line as established by law,2 without regard to previ¬ 
ous surveys or boundary marks made under prior 
legislative acts,3 and if they extend a line beyond 
the statutory call it must be assumed to have result¬ 
ed from a mistake m measurement on the ground ^ 
WHien legally appointed, they cannot be enjoined 
from proceeding,® their proceedings are binding on 
all the counties affected, unless the lines are not 
sufficiently special and well ascertained,® and the 
result of their action is not open to collateral at¬ 
tack.^ 

FuncMfis of court. The function of a court in 
appointing commissioners, as required by statute, 
is ministerial a,nd administrative,® but its action 
in approving their report is judicial in character, 
with power to hear and determine before exercis¬ 
ing its discretion as to approval,® and, until re¬ 
versed by a higher court, its action is binding and 
conclusive as to matters within its territorial juris- 
diction.i® A mere formal adoption or approval by 
the respective commissioners' courts of reports 
and field notes of surveyors appointed to determine 
a boundary line does not constitute a judicial deter¬ 
mination and establishment of the boundary line, 
since another survey in accordance with the field 
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notes IS necessary to mark and establish the line 
on the ground.^i 

On a final decree being rendered, appeal will lie 
to a higher court,but, on such appeal, decibU)ns 
made on disputed questions of fact and resting on 
evidence outsuie the record cannot be re\ie\\ed.^® 
In some states, certiorari will he to remove to the 
supreme court for review the proceedings of com¬ 
missioners appointed to settle boundary lines be¬ 
tween counties,^** but the official certificates of the 
commissioners under their oath, in the line of their 
duty are entitled to much w’eight as evidence, and 
only clear proof that they are wTong will justify 
the court in disturbing the report of the commis¬ 
sioners.^® 

§ 19- - Surveyors 

A survey of a county line Is conclusive only when 
It Is authorized or ratified by law as marking the true 
boundary. Usually the boundary Is determined and es¬ 
tablished by Joint surveys by surveyors or officers re¬ 
spectively representing the counties. 

In the absence of statutory authority, a county 
may survey its boundaries for the temporary guid¬ 
ance of Its officers,!® but a survey so made is not 
binding on the adjoining county!*^ nor on the pub¬ 
lic generally,!® as a survey of a county line is bind¬ 
ing and conclusive only when made under authority 
of law,!® or when ratified by law as marking the 
true boundary,®® or, under some statutes, only until 


COVNTIES 


1- Pa—^Keller v Young:, 78 Pa. 166. 
S. Pa —^In re Huntingrdon County 
Line, 14 Pa Super 571 
Tex—^Hunt County v. Rams County, 
CivApp, 7 SW2d 648. 

3. Pa—^Pardee v Orvis, 103 Pa. 
451 

4 Tex —Hunt County v.- Rams 
County, CivApp* 7 SW2d 648 
5. K C —Chatham County v Thom, 
23 SE 184, 117 N.C 211. 

a. Tex.—^Hunt County v. Rams 
County, CivApp., 7 S.W2d 648. 

7. NJ—State v Coleman, 13 NJ. 
law 98 

Tenn.—Cross v Sweeney, 9 Lea 689 
3* W.Va.—Summers County v. Mon¬ 
roe County, 27 SB. 807, 43 W.Va. 
207. 

9- Pa.—^In re Huntingdon County 
Line, 8 Pa Super. 380. 

15 C.J. p 397 note 28. 

OpporLimlty to be heard 

The court must give both sides an 
opportunity to be heard on excep¬ 
tions to the report—^In re Huntmg- 
don County Line, supra- 

19. Pa.—^liig re Huntingdon County 
Line, 14 Pa.Super. 671. 

16 C,J. p 897 note 29 

20OJ.S.-49 


IL Tex—^Travis County v William¬ 
son County, Civ App , 4 S W 2d 

610, error dismissed Williamson 
County V Travis County, Com App, 
15 S.W.2d 677. 

12- Pa —^In re Huntingdon County 
Line, 8 Pa.Super. 380 

13. Pa —^In re Huntingdon County 

Line, 11 Pa Super. 386, 14 Pa. 

Super 671 

14. N.J—^Burlington County v, At¬ 
lantic County, 8 A. Ill, 49 N.J. 
Law 408. 

15 C J p 397 note 32. 

15- NJ—^Burlington County v, At¬ 
lantic County, supra. 

10L Wyo.—Crook County v. Sheri¬ 
dan County, 100 P. 669, 17 Wyo. 
424. 

17- Wyo.—Crook County v, Shendan 
County, supra 

18L Wyo.—Crook County v. Sheridan 
County, supra 

19. Tex —^Kaufman County v. Mc- 
Gaughey, 33 SW. 1020, 11 Tex.Civ. 
App 551. 

Wyo —Crook County v Sheridan 
County, 100 P 659, 17 Wyo 424. 

legality 

A survey is illegal if it is contrary 
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to the statutes then in force —Travis 
County v. Williamson County, Tex. 
Civ App, 4 S W 2d 610, error dis¬ 
missed Williamson County v Travis 
County, Com.App, 15 S W 2d 677. 

Snrvay of only part of bouadaxy 
Use is not illegal where there are 
no provisions in the statute in force 
at the time which require the whole 
of the county boundary line to be 
surveyed or that a survey of only 
the portion in dispute will not be 
authorized —^Travis County v. Wil¬ 
liamson County, supra. 

Ordeored by wrong court 

A survey made under the orders of 
the commissioners* court. Instead of 
the county court of the respective 
counties, as required by the statutes 
in force at the time, is illegal — 
Travis County v. Williamson County, 
supra 

OX Tex.—^Wright V. Jenes, 38 SW. 

249, 14 TexCiv.App. 423. 

Wyo —Crook County v Sheridan 

County, 100 P. 669, 17 Wyo. 424. 

TrnautlLoxlzed mrvey may be raJi- 
dated by statute from the time of 
Its origin.—Hunt County v. Bainn 
1 County, Tex.Civ-App., 7 S.W.2d 643. 
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in the regular course of law the true boundary line 
is located on the ground .21 

Under statutes providing for the establishment 
and determination of county boundaries by sur¬ 
veyors, the usual method is by >oint surveys made 
by surveyors respectively representing the counties; 
such surveyors are appointed by, or act at the in¬ 
stance of, designated county authorities; and pro¬ 
vision IS sometimes made for instructions from, or 
approval of the surveys by, certain officers or 
boards .22 Notice to the other county of the ap¬ 
pointment of a surveyor by one county is necessary 
in order to make the survey valid.23 Under some 
statutes, a survey for this purpose may be made by 
some state officer,2^ such as the surveyor-general, 
on the application of the proper county authori- 
ties.25 Such statutes are generally permissive in 
character and do not make a survey compulsory 
and their purpose and effect is not to establish new 
boundaries, but rather properly to mark the bounda¬ 
ries already defined by the legislature.**^ A survey 
cannot be made where the language of the act de¬ 
fining the boundaries is so doubtful and uncertain 
as to require judicial interpretation;*® and, more¬ 
over, such a survey or resurvey is neither necessary 
nor authorized where the boundary line has already 
been properly surveyed and established, unless the 
monuments have been displaced or destroyed, so 
that the line is no longer adequately marked.** 

The official designated to make the survey may 


delegate the mechanical part of the work to oth¬ 
ers,** but an actual survey must be made by him,*! 

Appointment by court in suit In a boundary 
line suit, the court may, in its discretion, appoint 
surveyors to make a survey, if under the circum¬ 
stances It is the court's duty to make such appoint¬ 
ment,** and where a surveyed line has become in¬ 
definite and undefined, the court may direct a resur¬ 
vey and reestablishment of the line,** and the fact 
that the resurvey varies in course and distance is 
not sufficient to warrant a finding that it does not 
follow the former survey.*^ Where, however, a 
county line has already been run, marked on the 
ground, and established in accordance with law, the 
court cannot direct a resurvey establishing a differ¬ 
ent county line.** 

I 20. —— Monuments, Courses, and Lines 

General rules apply as to monuments, courses, and 
lines In tracing county lines. 

The rules relating to monuments, courses, and 
lines, as explained in the title Boundaries ^ 5-18, 
generally apply in determining a boundary line be¬ 
tween counties,** such as the rules that a specific 
course will control a general course,*"^ that a call 
for a given point or monument will control a call 
for course except where it runs counter to the con¬ 
stitution and to the more certain intent of the leg¬ 
islature;** and that range lines actually surveyed 
are controlling, so far as possible, as to the 
boundaries fixed with reference to such survey.** 


fll. Aria—Tuma County v. Maricopa 
County, 172 P. 276, 19 Ari* 47B. 
Bnanlnsr of coauty Uaea on gnmnd 
is necessary step in organizing new 
county—^Hunt County v. Rains Coun¬ 
ty, Tex.ClvApp., 7 S.W.2d 648. 

22. Cal—^Rice v. Trinity County, 42 
P. 809, 110 CaL 247. 

16 C J. p 398 note 40. 

Tex.—Wise County v. Montagrue 
County, 52 S.W- 615, 21 Tex.Clv. 
App. 444—^Marsalis v. Garrison, 
Civ.App., 27 SW. 929. 

24 , Colo.—^ECinsdale County v. Min¬ 
eral County, 48 P. 676, 9 Colo.App. 
868 . 

16 CUT. p 898 note 42. 

S& Cal.—^Rice v. Trinity County, 42 
P. 809, 110 CaL 247. 

ML Nev.—Lyon Cotmty v. Storey 
County, 117 P. 827, 84 Nev. 248. 

16 aJ. p 298 note 44. 

27 . Tex.—Hunt County v. Bains 
County, C1V.APP., 7 S.W'.2dl 648. 
Wyo.—Crook County v. Sheridan 
County, 100 P. 659, 17 Wyow 424. 
16 G.J. p 898 note 46. 

SBJv ey held ImmUA 
Where act creaUng a new county 


described the boundaries by refer¬ 
ence to a certain farm, and stated 
that the farm was included, and the 
surveyors' report showed they in¬ 
cluded it, the running of the line 
of the actual survey so as to ex¬ 
clude it was a nullity.—^Honaker 
Lumber Co. v. Kiser, 113 8.11 718, 
184 Va. 50 

ML Cal,—Sierra County v. Nevada 
County, 99 P. 871, 155 Cal. 1. 

29. Ariz.—^Yuma County v Maricopa 
County, 172 P. 276, 19 Ariz. .476. 
Cal.—Trinity County v. Mendocino 
County, 90 P. 686, 161 CaL 279. 

15 C.J. p 398 note 44 £a]. 

aa Cal—Rice v. Trinity County, 42 
P, 809, 110 Cai 247. 

3L Colo.—^Mineral County v. Hins¬ 
dale Coimty, 63 P. 888, 26 Colo. 95, 
reversing 48 P. 675, 9 Colo App. 
368. 

3K Tex.—Garza County v. Lynn 
County, Civ.App., 42 SW.2d 627, 
reversed on other grounds Lynn 
County V. Garza County, Com App., 
58 S.W.2d 24. 

83L Tex.—Pecos County v. Brewster 
County, Civ.App., 260 S.W. 810. 
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34. Tex.—^Pecos County v. Brewster 
County, supra. 

35. Tex —^Hunt County v Rains 
County, Clv.App., 7 S.W.2d 648— 
Pecos County v Brewster County, 
Clv.App, 260 S.W. 310 

36. Mo —^Alluvial* Realty Co. v. 
Himmelberger-Harrlson Lumber 
Co, 229 S.W 767, 287 Mo. 299 
Call for boundary line as nmnlng 

west to middle of section. ccUls for 
It to run to the center of the section 
measured from north to south as 
well as from east to west—Alluvial 
Realty Co, v. Himmelberger-Harrison 
Lumber Co., supra. 

37. Colo.—^Hollenbeck v. Sykes, 29 
P 380, 17 Colo 817. 

16 CJ. p 899 note 78. 

38. Tex.—Garza County v. Limn 
County, Civ.App., 42 SW.2d 617, 
reversed on other grounds Lynn 
County V. Garza County, Com.App., 
68 SW.2d 24. 

16 C.J, P 899 note 72. 

89l Ariz.—Navajo County v. Apache 
County, 221 P. 887. 26 Ariz. 74. 
Where no zurvey * 

Where a north and south range 
line, declared by statute to* be the 
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In an act fixing the boundaries of a county, a call 
for course yields to a call to run the designated line, 
even if the line is unsurveyed, provided it is sus¬ 
ceptible of definite location.^® A boundary line 
which has never been marked on the ground as re¬ 
quired by law, nor actually recognized by the coun¬ 
ties, should be established and marked to follow 
permanent natural objects capable of being readily 
found and marked on the ground, as required by 
statute.^ ^ 

The description of the boundary line of a coun¬ 
ty by reference to the line of another county refers 
to the true line of the latter county as defined by 
law,and a provision that lines defined in the stat¬ 
ute should yield to lines established cannot be giv¬ 
en effect, where, in establishing boundaries which 
have never been established, it is necessary to con¬ 
form the boundaries to other cotmties.'*^ a call for 
a corner of an existing county, without showing a 
recognition of the comer as established, refers to 
the comer as correctly located according to the stat¬ 
ute creating the existing county.'*^ 

The call for the point of beginning, or any other 
call, in the description of a county boundary may 
be disregarded only if it is undeterminable or man¬ 
ifestly wrong; but if such call is ascertained, the 
final course called for will be extended or changed, 
if necessary, to meet the call>5 
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The junction of tw'o streams, as called for in a 
county boundary line description, is the point at 
which the waters of one stream flow into those of 
the other and lose their identity as a distinct 
stream.^® A government survey which merely sur¬ 
veys the meanders of the high-water banks of two 
streams, without locating or marking the junction 
of the streams does not conclusively fix the junc¬ 
tion for the purpose of determining a boundary run¬ 
ning from the junction.^ ^ 

§ 21* - Suits to Determine and Settle 

If th6 method of surveying and determining the 
boundaries Is not satisfactory to either party, under some 
statutes, a suit may be brought to determine and settle 
the boundaries. In the absence of statute, a suit In 
equity may be brought by a county to settle a dispute 
as to a boundary line. 

Under some statutes, in case the method of sur¬ 
veying and determining county boundaries is not 
satisfactory to either county, suit may be brought 
in a court of competent jurisdiction to settle and de¬ 
termine such boundary.^® Such a statute authorizes 
the court only to determine where the legislature 
fixed the boundary line, and not to fix one of the 
court’s own initiative,^^ and is not retrospective 
in Its nature.5® In actions of this character, the 
doctrines of stale demand and limitations have no 
application,®! and the question of the exact loca¬ 
tion of the line in controversy is one of fact for 


boundary line of a county, was not 
at the time surveyed its full lensrth 
to the south, but stopped at a i>ar- 
ticular parallel, the county was not 
warranted in taking* as its boundary 
a course due south from the ter¬ 
minus of the range survey, rather 
than the true range line which when 
surveyed and corrected commenced 
its course south from the parallel 
at a i>oint some distance from the 
terminus of the previous survey.— 
Kavajo County v. Apache County, su¬ 
pra. 

4a Tenn.—^Roane County v. Ander¬ 
son County, 14 S W. 1079, 89 Tenn 
859. 

4L Tex—^Travis County v. William¬ 
son County, Civ.App. 4 S.W.2d 810, 
error dismissed Williamson Coun¬ 
ty V. Travis County, ConuApp., 16 
S.W.2d 677. 

49. Wyo—Crook County v. Sheridan 
County, 100 P, 669, 17 Wyo. 424. 

48. Tex.—Garza County v. Liynn 
County, CivA-pp., 42 SW.2d 627, 
reversed on other grounds Xrynn 
County V. Garza County, ComApp., 
58 S.W.2d 24. 

4a Tex—-Garza County v. Itynn 
County, supra. 

48. Colo —Board of County Corners 
of Summit County v. Board of 


County Com'rs of Lake County, 203 
P. 269, 70 Colo. 417. 

40L Ala—TTllman Bros, v. State, 79 
So. 626, 16 Ala.App. 526. 

Mo.—Alluvial Realty Co. v. Himmel- 
berger-tlarrlson Lumber Co., 229 
S.W. 757, 287 Mo. 299. 

47. Mo,—^Alluvial Realty Co. v. Him- 
^melberger-Hamson Lumber Co., 
supra. 

48. Anz.—^Yuma County v. Maricopa 
County, 172 P. 276, 19 Arlx 476. 

Wyo.—Crook County v, Sheridan 
County, 100 P. 669, 17 Wyo. 424. 
15 C.J. p 398 note 49. 

As original actloca 
Where the state engineer fixes the 
boundary between two counties pur¬ 
suant to statute and one county 
brings action within six months, as 
provided, to adjudicate the line, such 
action is not to change, correct, or 
overthrow the boundary as establish¬ 
ed by the state engineer, but an orig¬ 
inal proceeding to determine and es¬ 
tablish it as fixed by the legislature. 
—People V District Court of Fifth 
Judicial Diet, Lake County, 179 P. 
875, 66 Colo. 40—^Board of Comers of 
Gunnison County v. Board of Com'rs 
of Sagauche County, 31 P, 188, 2 
ColoApp. 412. 

Xn ToKss 


district courts have Jurisdiction to 
hear and determine county boundary 
disputes and suits relative thereto.— 
Pecos County v. Brewster County, 
Tex Civ.App., 250 S.W. 310—16 C.J. p 
398 note 49 [a]. 

(2) Under arts 1375-1384, it is not 
necessary that an attempt to fix 
boundary lines shall have first been 
made and a failure to agree shown 
before the Jurisdiction of the district 
courts attaches.—-Pecos County v. 
Brewster County, supra. 

(3) The Jurisdiction of a county 
court, under another statute, is lim¬ 
ited, and there is no presumption of 
the validity of its proceedings.— 
Wise County v. Montague County, 62 
S.W. 616, 21 TexCiv.App. 444. 

49. Arlz.—^Maricopa County v. Pima 
County, 267 P. 601, 34 Ariz. 69. 
Wyo —^Board of Com*rs of Crook 
County V. Board of Com'ra of 
Shendan County, 100 N.W. 669, 17 
Wyo. 424. 

Appointment of surveyors see su¬ 
pra S !9. 

5a Tex.—^Rockwall County v. Kauf¬ 
man County, 6 S.W. 431, 69 Tex 
172. 

5L Tex—Presidio County v. Jeff 
Davis County, CivApp., 77 S..W* 
278. 


(1) Under Rev.fit. arts 1386, 1886, 
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the jury, especially where the statute fixing the 
boundary is framed in indefinite language ^2 To 
authorize the court to limit the excess in the length 
of a county line beyond the designated call, it must 
appear, as a matter of law, to be a grossly excessive 
annexation of territory, reducing the county area 
below the constitutional requirement.53 

Suit in equity. In the absence of such a statute, 
a court of equity has jurisdiction to determine the 
true location of a disputed boundary between coun¬ 
ties,5^ and, if necessary, to cause the line to be 
marked by permanent monuments 55 in the absence 
of statute fixing venue, the courts of equity of 
either county, when duly invoked, have the inherent 
right to determine such question, and the suit may 
properly be brought in the courts of the complain¬ 
ing county.56 

The bill must aver an ambiguity in the descrip¬ 


tions and calls employed in the statute creating the 
county, or such facts as present a question of ac¬ 
quiescence,®^ or show that the statute violates a con¬ 
stitutional provision, such as that it unnecessarily 
deprives plaintiff county of a portion of its terri- 
tory.55 

Evidence. Plaintiff county has the burden of 
proving its allegation that surveys establishing the 
boundary line had been recognized for years by 
both counties.53 Where the boundary line between 
tw'O counties is uncertain in view of legislative acts 
and other matters of which the court takes judicial 
knowledge, extrinsic evidence is admissible in deter¬ 
mining the boundary.®® The evidence admissible 
includes maps of the territory involved, published 
by authority of law,®^ as well as oral and written 
evidence of the assumption and continuous exer¬ 
cise of jurisdiction over the territory by one coun¬ 
ty.® 2 The testimony of parties running county 


53. Ala—^Russell v. Robinson, 44 
So 1040, 163 Ala. 327 

Cal.—Sierra County v. Nevada Coun¬ 
ty. 99 P. 371, 165 Cal. 1. 

16 C J. P 398 note 62. 

63. Tex —^Hunt County v. Rains 
County, Civ App, 7 S W 2d 648. 

54. Ala.—Tallapoosa County v. El¬ 
more County, 161 So. 600, 230 Ala. 
440—Elmore County v. Tallapoosa 
County, 128 So 168, 221 Ala, 182— 
Marensro County v. Wilcox County, 
112 So 243, 215 Ala. 640, citing 
Corpus Juris. 

L* —Parish of Caddo v. Parish of De 
Soto, 38 So. 273, 114 La. 366. 
Seasoa. for rule 

“The question of boundary may 
become collaterally involved in many 
actions at law between citizens, or 
the county and its citizens, such as 
venue of actions, right to vote, col¬ 
lection of taxes, etc. In such suits, 
the adjoining county, in its cor¬ 
porate capacity, is not a party, has 
no day in court, and is not bound. 
The protection of its citizens against 
loss and litigation, the protection of 
its officers in the rightful discharge 
of duty on the one hand and against 
the hazards of usurpation of author¬ 
ity on the other, require that the 
corporate body, authorized to sue and 
be sued, should cause to be ad¬ 
judicated Anally and put to record 
the true location of the boundary, 
and, if need be, cause it to be de¬ 
limitated and marked upon the 
ground. To this end the remedies of 
a court of equity are properly in¬ 
voked”—^Marengo County v. Wilcox 
County, 112 So. 243, 244, 216 Ala. 640. 

OoQzt of Ohaaoecy may toteorf 
at instance of an old county whose 
territorial limits are trenched on, 
to secure to such old county its vest¬ 
ed rights by forcing back lines of 


new county the required distance — 
Ford V. Parmer, 9 Humphr, Tenn., 
151 

ITsaga asLd long acquiescence of 

counties in a line claimed to be the 
true boundary may become a Jus¬ 
ticiable question, regardless of the 
determination of boundaries m a law 
creating a county —^Elmore County 
V Tallapoosa County, 128 So 158, 
231 Alsu 182. 

55. Ala.—^Tallapoosa County v El¬ 
more County, 161 So 600, 230 Ala 
I 440—Marengo County v. Wilcox 
County. 112 So. 243, 215 Ala 640 
53. Ala—^Elmore County v Talla¬ 
poosa County, 128 So. 158, 221 Ala. 
182 

57- Ala.—^Elmore County v Talla¬ 
poosa County, 131 So. 552, 222 Ala. 
147. 

$ 

Bill held ixunifficient 
To present question of acquiescence 
in claimed county line as true bound¬ 
ary—^Elmore County v, Tallapoosa 
County, 181 So. 662, 222 Ala. 147. 

Bill held desxmxxmble 

Where allegations are negatived 
by Judicial knowledge as to true line 
—^Elmore County v. Tallapoosa Coun¬ 
ty, 131 So 552, 222 Ala. 147 

68. Utah.—Summit County v. Rich 
County, 195 P, 639, 67 Utah 663. 

58. Tex—^Travis County v. William¬ 
son County, Civ.App, 4 SW.2d 610, 
error dismissed Williamson County 
v Travis County, Com App., 16 S. 
W2d 677 

60. Ala.—^Ullman Bros. v. State, 79 
So. 626, 16 AUuApp. 626. 
XfwoeaetaSjoiY thafe authorizas legal 
evidesLce to aid in the construction is 
a conAict or ambiguity in the de¬ 
scriptions and calls employed, or 
where the descriptive monuments 


have been removed or effaced by time 
or the course of nature, or are not 
susceptible to certain observations or 
determinations —Elmore County v. 
Tallapoosa County, 131 So 562, 222 
Ala, 147. 

As Judicial questlosL 
Controversies between counties as 
to the exact location of the bound¬ 
ary at a given point raise a Ju¬ 
dicial question to be determined on 
a construction of the deAning stat¬ 
ute, with the €ud of such other legal 
evidence as may be received in case 
of uncertainty —Elmore County v. 
Tallapoosa County, 131 So. 552, 222 
Ala. 147. 

interpretation of boundary act by 
land office 

In an action to determine the ti¬ 
tle to land which depended on the 
location of the boundary between 
two counties, government plat books, 
abstracts, and the patent from the 
state, with testimony that the land 
was assessed by the county to which 
it was patented, are admissible as 
tending to show the interpretation 
put on the county boundary act by 
the United States Land Office and by 
the legislative departments of the 
state.—^Alluvial Realty Co. v Him- 
melberger-Harrison Lumber Co., 229 
SW 767, 287 Mo. 299. 

61. Va—^Hamilton v. McNeil, 18 
Gratt 889, 54 Va. 389. 

6SL Wash—^Puget Sound Nat Bank 
V. Fisher, 100 P. 724, 62 Wash. 
246, 17 AnnCas. 526. 

16 C.J p 898 note 54. 

Ancient records 

In action involving question wheth¬ 
er island in a river is within a 
county, the recordation of ancient 
deeds and conveyances of land in the 
island in a particular county, and the 
ancient records of tax assessments 
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lines, of those present and assisting therein, and of 
those present and seeing the line as it was run is 
conipetent®3 and entitled to the greatest weight.®^ 
If, however, the true line is determinable it can¬ 
not be changed by parol evidence.®® Personal ob¬ 
servations made by the trial judge, at the insistence 
of both parties, are not evidence and cannot be 
made a part of the record to be considered on ap¬ 
peal, notwithstanding they may aid him in weighing 
the testimony and reaching a correct conclusion.®® 
A state geological survey map, drawn to a very 
small scale, and made many years after an alleged 
change in a river course dividing two counties is 
not conclusive as to the location of lands in each 
county.®*^ 

Judgment. Unless a clear showing of error ap¬ 
pears,®® the judgment of the trial court will not be 
disturbed where the evidence is conflicting,®® or 
where the line decreed to be correct has been recog¬ 
nized as such by the counties concerned for a long 
period of time.*^® 


§ 22. Usage and Long Acquiescence 

Long usage, acquiescence in, and recognition of, a 
particular boundary as the true county boundary line 
may have the effect of establishing it as such 

Until reliable marks can be found to indicate 
where the statutory line between counties should be 
run, the safest guide will be the line as hitherto 
practically adopted by the people in the locality. 
County lines are subject to the general rule that in 
the ascertainment of the location of ancient lines 
long acquiescence, explicitly proved,"^ of the par¬ 
ties interested in the location of a line at a particu- » 
lar place should have great, if not controlling, 
weight, where there are no existing marks or living 
witnesses to show original location, and the calls 
and traditions are themselves vague and indefinite,'^^ 
unless there is involved in such result some viola¬ 
tion of the state constitution.^^ Acquiescence can 
be considered only where there is uncertainty be¬ 
cause of a conflict in the calls, monuments, or de¬ 
scriptions employed in the statute fixing the line; 


showing that the property was as¬ 
sessed for t€uces for the particular 
county, and like facts tending to 
show assumption and exercise of Ju¬ 
risdiction by county and acquiescence 
therein by citizens are competent evi¬ 
dence.—^Russell V. Robinson, 44 So. 
1040, 153 Ala. 327 

Osnexal reputation is competent as 
to location of county boundaries. 
Ala.—Tilhs V. State, 119 So. 216. 218 
Ala. 627—Mayes v. State, 116 So 
291, 22 AlaApp 316 
Tex—^lola State Bank v. Mosley. Civ 
App. 259 SW. 227. 

63. Tenn —^Davidson County v. 

Cheatham County. Ch.. 63 S W 209 
16 C J p 398 note 55. 

Testimony of private snrveyor to 
prove the dividing line between two 
counties is clearly competent evi¬ 
dence, where such line has never 
been run or located either by the 
commissioner appointed for that pur¬ 
pose or by any other authorized per¬ 
son.—Kinley v Crane, 34 Pa. 146 
6A Minn —^Lawler v Rice County, 
180 NW. 37. \47 Minn. 234 
Tenn—^Davidson County v. Cheatham 
County. Ch., 63 S,W. 209. 

Tex.—Hunt County v Rains County, 
Civ.App. 7 SW2d 648 
65. Ala—^Elmore County, v. Talla¬ 
poosa County, 131 So. 562, 222 Ala 
147. 

68. Ala—^Tallapoosa County v El¬ 
more County, 161 So. 600, 230 Ala. 
440. 

67. N.J.—Courier v. Borough of 
Lincoln Park. 188 A. 99, 101 NJ 
Bq 672. 

68. Colo.—Ouray County v. San 


Juan County, 143 P, 841, 68 Colo 
67 

69- Colo.—Gunnison County v Sa¬ 
guache County, 31 P 183, 2 Colo 
App 412 

Tallura to have entire boundary 
line located and marked is not re¬ 
versible error, where decree fixed 
boundary at three points along line 
as requested by bill, and neither bill 
nor cross bill asked that entire line 
be located—Tallapoosa County v. El¬ 
more County. 161 So. 500, 230 Ala. 
440 

70. Tex—^Liampasas County v Cor¬ 
yell County, 65 SW 67, 27 Tex, 
Civ App 195 

71. N J.—^Union County v Essex 
County, 43 K J Law 391, appeal dis¬ 
missed 44 K J Law 438. 

78. Pa.—^Beale v. Patterson, 3 Watts { 
& S 379 

Recognition and acquiescence as to 
boundary lines generally see 
Boundaries 78-85. 

73- Ala.—^Marengo County v Wilcox 
County. 112 So 243, 215 Ala. 640 
—^Ullman Bros v. State, 79 So 
625, 16 Ala.App 526. 

Mo—Randolph v Moberly Hunting 
& Pishmg Club, 15 S.W.2d 834, 321 
Mo 995 

Neb.—State v Clary, 160 N.W. 107, 
100 Neb 324. 

Tenn —^Roane County v, Anderson 
County, 14 SW 1079, 89 Tenn. 259. 
Tex—^Hunt County v. Rains County, 
288 SW. 805, lie Tex. 277—Hut¬ 
chinson County V. Carson County, 
Civ App, 83 SW.2d 699—Garza 
County V. Lynn County, Civ App., 
42 SW.2d 627, reversed on other 
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grounds Lynn County v. Garza 
County, Com App, 58 S W 2d 24— 
Hunt County v Rams County. Civ. 
App., 7 SW2d 648 

Wash —Cook v Reuter, 197 P. 53, 
115 Wash 3S4—Puget Sound Nat. 
Bank v. Fisher, lOO P. 724, 52 
Wash 246, 17 Ann Cas, 526 
15 C.J. p 399 note 78. 

FnhUo policy forbids CThanging of 
oertaln line as the boundary between 
two counties, where public authori¬ 
ties for a long series of years have 
recognized it as the boundary, even 
though such line is not the one orig¬ 
inally intended.—^Edvrards County v. 
White County, 85 Ill. 390 

Aoq uloo c on ca held ixijriiflLoiein.t 
Nev—Humboldt County v lender 
County, 56 P 228, 24 Nev. 461. 

Estoppel 

A county which acquiesced for 
more than thirty years in another 
county's exercise of jurisdiction over 
nver bottom lands, after change in 
course of river constituting county 
boundary is estopped to assert gov¬ 
ernmental jurisdiction itself by con¬ 
veying lands and establishing gran¬ 
tee's title —Randolph v. E^icke, 35 
SW.2d 912, 327 Mo 180, * certiorari 
denied 51 S.Ct 365, 283 US 833, 75 
LuBd 1445—Randolph v. Moberly 
Hunting & Pishing Club, 15 S.W 2d 
834, 321 Mo. 995 

74. Tex.—^Hutchinson County v. Car^ 
son County, Civ App, S3 S.W 2d 
699, error dismissed—Garza Coun¬ 
ty V Lynn County, Civ.App., 43 
S W.2d 627, reversed on other 
grounds Lynn County v. Garza 
County, Com App, 58 SwW.2d 24. 



§23 


COUNTIES 


20 O.J.S. 


and where there is such uncertainty, it warrants the 
presumption that the line lonjg^ acquiesced in and 
recognized as the true line is in fact the line as 
originallj fixed by lawJ® To have this effect the 
laches and acquiescence must have existed for such 
a length of time as would give title by disseisin.^® 
Acquiescence for a perwid running back as far as 
memory goes implies like acquiescence from the 
first, and unless clearly wrong, lines so recognized, 
acted on, and acquiesced in will not be disturbedJ^ 


A county's boundary line, however, as fixed by stat¬ 
ute, if determinable, cannot be changed by laches or 
acquiescence;'^® and acquiescence, in another line, 
is immaterial where the true boundary line can be 
determined as a question of lawJ® A county line, 
which has been located and acquiesced in for many 
years, should not be changed, unless expressly re¬ 
quired by law.®ll Mere paper boundaries of a 
county will not prevail against actual physical 
boundaries long recognized in the community,®^ 


C. ALTERATION, CONSOLIDATION, AND DIVISION 


§ 23, In General 

The legislature, generally, has power to extend or 
limit the boundaries of a county, enlarge or diminish its 
area, divide It into two or more counties, or to consoli¬ 
date any number of counties Into one county. 

The boundaries of a county, fixed by statute, can 
be changed only by statute ,®2 and, except to the 
extent that such power is limited or restricted by 
the constitution of the state, as explained infra §§ 
24-26, a state legislature has authority to extend 
or to limit the boundaries of a county, to enlarge 
or to diminish its area, to divide the same into two 
or more counties, or to consolidate two or more 
counties into one,®® and, in the absence of a con¬ 


stitutional limitation, this power of the legislature 
is absolute,®^ its exercise is consistent with proprie¬ 
tary rights and ownerships,®® and it may be ex¬ 
ercised without the consent of the inhabitants of 
the county affected,®® and even against their 
wiIL®^ It is not a valid objection to the existence 
of this power that its exercise may entail additional 
expense to the taxpayers,®® or may deprive certain 
officers of the right to hold office for the balance 
of their terms.®® 

§ 24. Limitations and Kestrictions on Power 
of Legislature 

Legislative power with respect to the alteration of 


75. Ala.—Elmore County v. Talla¬ 
poosa County, 131 So. 552, 222 Ala. 
147, 

TSL Tex.—^Travis County t. William¬ 
son County. Civ.App.. 4 S,W.2d 
610, error dismissed Williamson 
County V Travis County, Com. 
App., 16 S.W.2d 677, 


Twenty yeaars 

Xiaclies and acquiescence must ex¬ 
ist tor a period of twenty years to 
estop a complaining county from re¬ 
covering Its territory over which an¬ 
other county has unlawfully as¬ 
serted dominion.—^Putnam County 
V. White County, 203 SW, 324, l40 
Tenn. 10. 

77m Ala.—^Marengo County v. Wil¬ 
cox County, 112 So. 243, 215 Ala. 
640. 

78, Ala.—^Elmore County v. Tal¬ 
lapoosa County, 131 So. 552, 222 
Ala. 147. 

79m Ala.—Elmore County r. Tal¬ 
lapoosa County, supra. 


OL K.J.^Courter v. Borough of Lln- 
Paris, 138 A. 99, 101 N.J.Ea 


TCWm —^Hunt County v. Rains County, 
Piv.App.. 7 S.W.2d 648. 

N. J.—Courter v. Borough of Lin- 
: ooln Pai^ 138 A 99, 191 
572. 

M Tex.—^Martin v. Abemethy, CUv. 

• «2T. 

Biots 


Counties ihesasel-ves have no pow¬ 
er or authority to alter or change 
their territorial limits or boundary 
lines. This is a right reserved to 
the legislature of the state, and to 
be exercised in the way prescribed In 
the state constitution.—Russell v. 
Robinson, 44 So. 1940, 153 Ala. 327. 
83. Ga.—Clements v. Powell, 116 S. 
E 624, 165 Ga. 278—Aultman t. 
Hodge, 95 SE. 297, 147 Ga. 626 
Nev.—State ex rel. Wichman v Ger- 
big, 24 P.2d 313, 55 Nev. 46. 

K.T —^Tobias Tile Co. v. Topping 
Realty Co, 186 N.Y.S. 734, 114 
Hlsc. 500. 

N*C.—^Hoore v. Board of Education 
of Iredell County, 198 RE. 732, 212 
NC. 499 

Tex—Robbins v. Limestone County, 
268 S.W. 916, 114 Tex. 346, answers 
to certified questions conformed to, 
Civ.App, 272 S.W. 626—^Loving 

County V. Higginbotham, Civ.App., 
115 S.W.2d 1110. 

15 C.J. p 400 note 79. 

Disorganization of county govern-1 
ment see infra S 48. ' 

Division of counties for special pu]> 
pose see Infra 5 40. I 

Crnmnow, law has ao am^Uosttoa to 
matters 3 Eiertaining to a division of 
counties, these being purely legis¬ 
lative questions.—ICurray v, Davis, 
128 N.W. 395, 21 N.D. 64. 

M Nev.—Pershing County v. Sixth 
Judicial Dist Court, 18$ P. 314, 48 

774 


Nev, 78, denying rehearing 181 P. 
960, 43 Nev. 78. 

N.T—City of New York v. Village 
of Lawrence, 232 N.Y.S. 273, 225 
App.Dlv. 1, affirmed 165 N.E. 886, 
260 N.y. 429. 

85. Tex—^Robbins v. Limestone 
County, 268 S.W. 915. 114 Tex 346, 
answers to certified questions con¬ 
formed to, Civ.App., 272 S.W. 526. 

86L Nev.—Pershing County v. Sixth 
Judicial Dist Court, 183 P. 314, 
43 Nev. 78, denying rehearing 181 
P. 960. 43 Nev. 78. 

Inhahltaarts of oonnty have no 
▼ostod rights as far as the bounda¬ 
ries of the county or the extent of 
its territory are concerned, and the 
same may be changed without their 
consent—^Pershing County v. Sixth 
Judicial Dist Court,* supra. 

Necessity of popular vote see infra 
9 29. 

87- Nev.—Pershing County v- Sixth 
JudlciaL Dist Court supra. 

88. Miss.—Conner v. Gray, 41 So. 

186, 88 Miss. 489, 9 AnmCaa. 120. 
WyOd—State v. Snyder, 225 P. 1102, 
31 Wyo. 833, denying rehearing 219 
P. 735, 36 Wyo. 287. 

8Bk Miss.—Conner v. Gray, 41 Sa 
186, 88 Miss. 489, 9 Ann Gas. 126. 
Nev.—State ex rel. Wichman v. Gat- 
big,* 24 P.2d 813, 66 Nev. 4d 
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county boundaries I« subject to constitutional limitations 
and restrictions. The exercise of this power is invalid 
If It conflicts with constitutional provisions as to Judicfal 
and representative districts. 

The power of the legislature with respect to the 
alteration of county boundaries is, as m all other 
cases, subject to the limitations imposed by the 
organic law;®<^ and a constitutional obj'ection can¬ 
not be avoided by a majonty vote of the electors 
of a county for an extension of boundanes.^^ 
It seems to be undisputed that, where the constitu¬ 
tionality of an act of the legislature altering coun¬ 
ty boundaries is questioned, the inquiry cannot be 
gone into collaterally.®^ Qn the question as to 
whether the constitutionality of an act of the legis¬ 
lature altering county boundaries, which is valid on 
its face can be drawn in question by a direct pro¬ 
ceeding, the decisions are not agreed; in some 
states, it is maintained that such act is conclusive 
as to all necessary prerequisite facts, and concludes 
any inquiry as to its constitutionality by all other 
d^artments of government, judicial or otherwise 
but in other states this doctrine is denied.®^ 

Interference with judicial or legislative districts. 
An act of the legislature dividing or abolishing a 
county and distributing its territory to other coun¬ 
ties, or making other changes in county boundaries, 
is void, if in conflict with constitutional provisions 
as to judicial and representative districts,but 
where the same counties are left organized to ful¬ 
fill the conditions of the senatorial and representa¬ 
tive apportionments as counties, the boundaries may 
still be subject to alteration within the constitution¬ 
al restrictions.®® A constitutional provision that no 
new county shall be '‘hereafter” erected unless its 
population “shall” entitle it to a member in the 


general assembly refers to the population at the 
time of the erection of the new county, and in de¬ 
termining the question of population the legislature 
is not confined to the last state census An act 
purporting to create a new parish out of an exist¬ 
ing parish, and which will thereby increase the 
number of representatives beyond the maximum al¬ 
lowed by the constitution, is void.®® So, a law es¬ 
tablishing a new county by which an old one was 
reduced below the ratio of representation has been 
held unconstitutional, notwithstanding a provision 
that for the purposes of representation the inhabi¬ 
tants of a new county should continue to vote as in 
the old one until the population of the new county 
should entitle it to a representative.®® 

§ 25. - Distance of County Line from 

Courthouse or County Seat 

Under some constitutions, no line of a new county 
may approach nearer, than a prescribed distance, to^ the 
courthouse or county seat of an old county from which 
It was taken. 

Under some constitutions, no line of a new coun¬ 
ty shall approach the courthouse of an old county 
from which it may have been taken nearer than 
a certain prescribed distance.^ Such a provision is 
absolutely prohibitory,® as is also one that no new 
county shall approach nearer than a certain num¬ 
ber of miles of the county seat of a county from 
which it may be taken in whole or in part;® and 
a statute creating a new county is invalid, unless, 
measuring in a straight line from the limits of the 
municipality in which the courthouse or county 
seat is located, the nearest approach of the lines of 
the new county are not within the distance limit 
j prescribed by the constitution.^ 


90. 6a.—Aultman v. Hodgre, 95 S. 
B. 297, 147 Ga. 626. 

Xy.—^Zimmerman v. Brooks, 80 S.W. 

448, 118 Ky. 85, 25 KyL. 2284. 

La.—Adams v. Forsyth, 10 So. 622, 
44 LaA.nn 130. 

Tenn.—^Putnam County v. White 
County, 203 S.W. 334, 140 Tenn. 
19. 

15 C.J P 400 note 82. 

Constitutional limitations as to: 

Area see supra I 8. 

Population see supra 8 9. 

91. N.D.—State v. Stark County, 103 
N.W. 913, 14 N.D. 368. 

92. Kan^In re Short, 27 p: 1005, 
47 Xan . 250. 

Or.—^Baker County v. Benson, 66 P. 
815, 40 Or. 207. 

93. Aik.—State v. Dorsey Caonty, 28 
'^Ark.. 878. 

liS' ihnn.^-Humphreys County v. 
Hboston County,. 4 Baxt. 593—SCau-' 
ry County v, Lewis County, 1 Swan 
*^ 236 . 


9a. Ark—Bittle v. Stuart, 84 Ark 
224. 

15 C.J. p 401 note 96. 

S^ect of alteration, consolidation, or 
division of counties on other politi¬ 
cal divisions see infra 5 32. 

9& WIs,—State v. Stevens, 88 N.W 
48, 112 WIs. 170. 

15 C.J. p 401 note 97. 

ftenatoorlal dlirtalcts 
A constitutional prohibition that 
"no county shall be divided in cre- 
atingr senatorial districts" does not 
prevent the legislature from annex- 
Ingr part of a county in one senatori¬ 
al district to another oouxrty in a 
different senatorial district, the for¬ 
mer ootmty not beingr divided for the 
purpose of creatingr a senatorial dis¬ 
trict—Baker County V. Benson, 66 
P. 816, 40 Or. 207, 223—15 C J. p 401. 
>K>t6 97 [bj. 

si N.T.—De Camp v. Xveland, 19 
Barb. 81. 
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98. La.—Sandoz v. Sanders, 51 Soi. 

436, 125 La. 396 —Adamm 

Forsyth, 10 So $22, 44 La Ann. llkk 

* «Tr 

99. Mo.—State v, Scott, 17 Mo. SSL 

L Tenn.—^Putnam County v. White 
County, 203 S.W. 334, 140 Tenn. 
19 

15 C J p 400 note 87. 

8. Tenn.—Giles County v Marshall 
County, 181 SW- 308, 133 Tenn. 
414—Gotcher , y.' Burrows, 9 
Hump^# ' 

sH Tex(~^^faods Y. Ball, CivApp., 
166 sjsTi 

4. Okl-^44R*^ T. Gotham, 219 P.^ 
827, 

Pa.—In rmvfieBV HSats.' 46 Pa.Co. 
440. 

Tenn.—^Putnam' County rl WlAte 
County, 203 S.W 334, 140 Terau 
19 ‘ 

Tex.—Woods Y. Ball CiYAppu, 169 

&W. i. 
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The term “county seat” as used in such a statute, 
refers to a legal, and not to a mere de facto, coun¬ 
ty scat® It IS the county town, where the county 
buildings are located, and not the buildings them¬ 
selves ® ^ 

§ 26. - Shape and Contiguity of Territory 

Some constitutional or statutory provisions regulate 
the shape and contiguity of the territory that may be 
taken from an old county in creating a new one. 

Under some constitutional provisions, a new 
county created out of territory to be detached from 
a county already organized must be composed of 
contiguous territory, and leave the remaining part 
of the original county one contiguous portion of 
territory.^ Provision is sometimes made as to the 
proportion of length and width of new counties and 
of the old counties from whose territory they are 
created.^ A statutory provision that territory 
sought to be excluded from a new county must be in 
one block, implies that the territory sought to be 
excluded must be in some regular and compact 
form, and the lines, marking such territory, cannot 
be so run as to include those against the creation 
of the new county, and to exclude those in its 
favor.^ 

§ 27. Conditions Precedent and Proceedings 

Conditions precedent and proceedings, as required 
by statute, relative to the division or alteration of coun¬ 
ties are liberally construed, but may be invalid if In¬ 
definite and uncertain. 

While statutes providing for the division of coun¬ 
ties must receive a liberal construction, proceedings 
under such statutes are entitled to no intendment 
in their favor,i<> and the statutes cannot be sustain¬ 
ed when too indefinite and uncertam.ii Proceed¬ 
ing^ pending when an amending act goes into effect 


are not governed Ihereby.'^S Unauthorized proceed¬ 
ings to change a county boundary line may be en¬ 
joined at the instance of a citizen and taxpayer.^3 

Notices, A statute requiring the posting of no¬ 
tices, in adjacent districts, of a proposed change 
of county lines, is complied wuth by the posting of 
notices in districts adjacent to the part of the line 
sought to be changed, and docs not require such no¬ 
tices in every district throughout the length of the 
county line A notice of a hearing on a petition 
for creation of a new county before the county 
board, if defective by reason of a departure from 
a statute prescribing the requirements as to con¬ 
tents, publication, etc., may be set aside by a court 
of competent jurisdiction at the suit of an interest¬ 
ed taxpajer brought for that purpose.^s 

§ 28. - Petition by Voters 

As a condition to detaching territory from existing 
counties to form a new county, or to enlarging the 
boundaries of existing counties, it is usually required 
that a petition therefor be hied by a specified percentage 
of the voters of the territory affected, and that notice 
thereof be given and a hearing had thereon. Provision 
IS also made for a counter petition, and for a protest 
against the creation of the new county. 

Under some constitutional® and statutory pro¬ 
visions,territory may be detached from existing 
counties for the purpose of creating a new county, 
or the boundaries of other existing counties may be 
enlarged, by the presentation of a petition signed 
by a certain percentage of the voters residing in 
the territory affected, and, on the petition being ad¬ 
judged sufficient by the governor, or by the county 
commissioners m some states,* by taking certain 
steps to effect the change, A valid petition describ¬ 
ing the territory to be included is the foundation of 
the proceedings,^® and it is for the governor or 


& Tex —Presidio County v. Jeff 
Davis County, Clv.App., 77 S W. 
278. 

Pa.—In re County Seats, 16 Pa. 
• Co. 440 

7- Minn—Duckstad v. Polk County, 
71 N.W. S33, 69 Minn 202. 

8. SC—Massey v. Glenn, 90 SB. 

821. 106 SC 53. 

16 C.J. p 401 note 94. 

Mont.—State v. Moulton, 189 P. 
S9, 57 Mont. 414 

Texzltozy sTinrDiULded by exeliidea 
teonitozy 

Where territory described in an 
exclusion petition filed in a proceed- 
Incr to create a new county left cer¬ 
tain tracts in the proposed new coun¬ 
ty contiguous to the remainder of 
the old county, but entirely sur¬ 
rounded by exclusion territory and 
entirely segregated from the re¬ 


mainder of the new county, such 
tract should have been Included in 
the exclusion petition.—State v. 
Moulton, supra. 

Bight of ‘^self-detemlnatloii,” as 
applied to exclusion or inclusion in a 
new county, is the nght of deter¬ 
mination by a majority of those re¬ 
siding within a block or tract, and 
not a right of determination by each 
individual—State v. Moulton, supra. 

10. N.D.—State v. Meyers, 124 N. 

W. 701, 19 ND 804. 

15 CJ. p 402 note 3. 

proceedings are wholly statutory, 
and every act of the board must be 
within the jurisdiction given it by 
statute, either in express terms or by 
necessary implication—State v. Te¬ 
ton County, 134 P. 291, 47 Mont. 
631. 

XI. Wash.—State v. Pacific County 
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Super. Ct, 92 P. 346, 47 Wash. 
453. 

15 CJ. p 402 note 4. 

18. Mont.—State v. Teton County, 
134 P. 291, 47 Mont. 531. 

13. Ga.—De Kalb County v. Atlan¬ 
ta, 66 S.B. 72, 132 Ga. 727. 

14. Ga—^Aultman v. Hodge, 95 S.K 
297, 147 Ga. 626. 

15. Mont.—State v. McLeish, 198 P. 
357, 59 Mont. 527. 

16. S.C.—^Fraser v. James, 43 SB. 
292, 65 S C. 78. 

17. Minn.—State v. . Crow Wing 
County, 68 N.W. 767, 69 NW. 926, 
73 N.W. 631, 66 Minn. 619, SB L. 
RA. 746 

15 C J. p 402 note 8. 

18. Mont.—State v. Teton County* 
134 P. 291, 47 Mont. 631. 
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other named officials to determine whether the peti¬ 
tion or counter petition conforms to law,i9 that is, 
whether it is substantially, although not technically, 
correct,20 whether it is signed by a proper percent¬ 
age of voters^i and properly verified,22 and whether 
the granting of the petition will result in the viola¬ 
tion of constitutional restrictions.23 An amendment 
of the petition is within the discretion of the board 
or govemor,24 Nq conclusive decision is made by 
merely entertaining a petition;25 but the presump¬ 
tion is in favor of the finding made, as to the suffi¬ 
ciency of the petition and of the proclamation made 
purniant thereto, although this may be rebutted by 
competent evidence.26 If the petition is refused, a 
record of the refusal should be made in order that 
an appeal may be taken.27 Under a statute requir¬ 
ing the property of a proposed new county to be of 
a specified assessed valuation, the sufficiency of a 
petition for the creation of a new county should 


be based on a proper finding of such valuatinn.^s 
An elector may legally sign two or more noncompet¬ 
ing petitions.22 

Withdrazval of signature. An elector who has 
signed the petition may w ithdraw his signature by a 
w'ntten communication, without appearing m per¬ 
son;®^ but, under some statutes, such withdrawal 
may not be made after business hours on the last 
day for the filing of the petition,2i or after the 
date fixed for hearing and before final action ;22 
and, moreover, a signer who has withdrawn his sig¬ 
nature has no absolute right, under such provision, 
to withdraw from such withdrawal before the hear¬ 
ing, which can be enforced by mandamus 22 

Ccunte'i betition. Under some statutes, terri¬ 
tory described in the original petition can be ex¬ 
cluded only when a proper counter petition for 
such exclusion is presented,24 properly signed by 


Tenitoxy not Induded in deaoxlp-j 
tion in petition cannot be included in j 
new county —State v. Teton County, 
supra j 

19. SC—^Parler v Fosle, 59 SB j 
707, 78 S C 670 

aa Mont.—state v Chouteau Coun¬ 
ty, 118 P 804, 44 Mont 61. 

16 aJ. P 402 note 10. 

Desoxlption of line 

Petition fop chancre of county 
line, describing exact location of 
proposed new line, etc, specifies 
with sufficient particularity the sit¬ 
uation, direction, and exact location 
of the original line.—^Aultman v 
Hodge. 95 SB. 297, 147 Ga. 626. 

ai> Mmn—State v. Crow Wing 
County, 68 NW 767, 69 NW 

926, 73 N.W. 631, 66 Minn. 519, 35 
LRA 735. 

Mont.—State v. Moulton, 216 P 804, 
68 Mont. 219. 

16 C J. p 402 note 10 Ca]. 

Based on voters at last election 
Petitions for detaching part of an 
unorganized county for the purpose 
of attaching it to an organized coun¬ 
ty, which are required to be signed 
by a certain percentage of the vot¬ 
ers of the districts affected **as 
shown by the returns of the last pre¬ 
ceding general election,'* need not 
show on their face nor by affidavits 
attached the number of votes cast at 
such election—State v Crow Wing 
County. 68 N.W 767, 69 NW. 926, 
73 N.W 631, 66 Minn 619, 36 LRA 
735 

Peisons deceased or dlsqualiiled by 
change of residence or other cause, 
are not to be counted in arriving at 
the required number.—State v. Chou¬ 
teau, 117 P 1062, 48 Mont 533 
Q:nsi 2 iled voters of **each seotlon.” 

A constitutional provision that the 
general assembly may establish new 


counties whenever one third of the 
qualified voters within the area “of 
each section" of the old county pro¬ 
posed to be cut off shall petition the 
governor, etc., is construed not to 
refer to such divisions of the county 
as townships, school districts, and 
the like, but to mean that portion of 
the old county which is proposed to 
be embraced within the new county, 
without regard to county or school 
district lines.—^Fraser v, James, 43 
SB. 292, 66 S.C. 78. 

22. Mont.—State v. Moulton, 189 P 
69, 57 Mont. 414. 

Person qualified to verify 
Under provision requiring petition 
to be verified by certain number of 
resident taxpayers, jierson owning 
and listing property and paying taxes 
thereon is qualified to verify the pe¬ 
tition, although assessor does not 
place property on tax rolls in his 
name—State v Moulton, supra 

23. ND.—State v. County Commis¬ 
sioners of Burke and Renville 
Counties, 190 NW. 649, 49 N.D 
161, 

Bednolng old county hdow ooujrtU 
tntional limit 

County commissioners will not be 
required to grant a petition for an 
election as to the formation of a 
new county, where withdrawal from 
another county of a portion of the 
territory to constitute such new 
county will reduce such other county 
to fewer than the number of con¬ 
gressional townships required by the 
constitution—State v County Com¬ 
missioners of Burke and Renville 
Counties, supra 

24. S.C—Parler v Fogle, 69 SR 
707, 78 SC 670. 

25. SC.—State v. Ansel 68 SR 
933, 78 SC. 331. 

26. Mmn.—State v. Crow Wing 
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County, 68 N.W 767, 69 NW 926, 
73 NW. 631, 66 Mmn 619. 35 RR. 
A. 745. 

27. Ind —^Warren County v. State, 
16 Ind 250 

28. Mont—Garry v. Martin, 227 P. 
573, 70 Mont. 687. 

29. Minn.-<~State v Red Lake Coun¬ 
ty, 69 NW 1083, 67 Minn 352. 

30. Minn—State v Crow Wing 
County, 68 NW 767, 69 NW 925, 
78 N.W. 631, 66 Mmn. 519, 35 L 
R.A- 745 

31. SD—State v Bateman. 244 N 
W. 357, 60 S D. 320 

32. Xu Moutana 

(1) Under express provisions of 

Rev Codes 1921 $ 4393, no with¬ 

drawals of signatures to original pe¬ 
tition may be filed or considered 
which have not been filed before the 
date fixed for the hearing —State 
V. Moulton, 216 P. 804, 68 Mont. 
219 

(2) The rule was to the contrary, 
under earlier statute.—State v Fur¬ 
nish, 134 P. 297, 48 Mont, 28. 

33- Mont—State v. Moulton, 216 P. 

804, 68 Mont. 219. 

Beasou fox rule 

While the provision "does not in 
terms prohibit a withdrawal from 
a withdrawal, it does give recogni¬ 
tion only to the right to withdraw 
from the original petition; and may 
be said to indicate a legislative in¬ 
tent that the right shall not' be ex¬ 
tended further, upon the familiar 
maxim, expressio unms est exclusio 
alterms.—State v Moulton, supra. 

34. Mont —State v Teton County* 
134 P. 291, 47 Mont. 631. 

! SnfiLoleucy of pstitiou 

Under statutory provision that 
territory excluded from new county 
must be in one block, implying some 
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the required number of electors of the territory 
sought to be excluded.^S 

Notice and hearing. Under some statutes, the 
board of county commissioners has jurisdiction to 
proceed with a hearing of a petition for the creation 
of a new county only where notice of the hearmg 
has been published, as required by the statute's 
Under such statutory provision, the county board 
acquires no power to act by virtue of the mere fil¬ 
ing of the petition, and no duty devolves on it until 
the date fixed for the hearing and the publication 
of the required notice 37 If separate petitions are 
filed, there is no presumption that the signers of 
one petition consented to the request contained in 
the other, and each petition must be considered by 
itself but priority must be given to the one first 
in time.33 However, it is within the discretion of 
the board whether to hear first a petition for the 
exclusion or one for the inclusion of territory;^® 
but after it has ordered an election, and adjourned 
sine die, it has no authority to grant a rehearing on 
the petition of electors residing in territory sought 
to be excluded.^1 

Protest against creation. Under a statutory 
provision that a protest agamst the creation of the 
new county shall be heard, if it is filed on or before 
the time fixed for the hearing on the petition, the 
protest need not be filed at least one day before the 
date set for the hearing, although the statute also 


provides that no petition or protest or petition for 
the exclusion of territory shall be considered when 
so filed, since this refers only to the exclusion of 
terntory.‘*3 

§ 29. - Popular Vote 

a. In general 

b. Enforcement and contest of election 
a. In General 

The legislature, ustially, cannot abolish, divide, con¬ 
solidate, or annex territory to a county or change Its 
botihdariea without submitting the proposed act to the 
voters of the territory to be affected for their approval. 
The election must comply with the constitutional and 
statutory re(|Uirements with respect to the submission of 
the proposition, the qualifications of the voters, the con¬ 
duct of the election, and the canvass of the returns. 

As usually provided in the various state constitu¬ 
tions, the legislature cannot abolish, divide, consoh- 
date, or annex territory to counties or change their 
boundaries without submitting the proposed act to 
the voters of the territory to be affected for their 
approval and the proposed change, to become a 
law, must receive the majority vote of such vot- 
ers,^^ or in some states, a two-thirds vote, or, in 
other states, a sixty per cent vote.^® In accordance 
with this rule, the legislature cannot permit a por¬ 
tion of the territory which has been voted to be an¬ 
nexed to another county to remain in the county 
from which it has been taken, and to alter accord¬ 
ingly the lines voted for.^7 Obviously, in states 


x^gular and compact form, exclusion 
petition, describing an irregularly 
shaped tract comprising one hundred 
and forty-three miles in fourteen 
townships with an exterior boundary 
line of three hundred and five nul€S» 
80 run as to include only those 
against the creation of the county 
and exclude those in its favor, is 
insufficient.—State v. Moulton. 189 P 
59. 57 Mont. 414. 

T'exllleatioi& not requixed 
Mont —State v. Teton County, 140 
P. 728, 49 Mont. 166 

38w Mont—State v. Chouteau Coun¬ 
ty. 118 P. 804. 44 Mont. 61. 

15 CJ. p 402 note 10 [aj (2), (5), 

( 6 ). 

SBl Mont-r-Qairy v. Martin. 227 P. 

578. 70 Mont. 587. 

SnUUriaaoy ol publicatton 

(1) Where notice is required to be 
published "at least once a week for 
two weeks next preceding the date 
fixed for such hearing/' the publicai- 
tion must be made within the four¬ 
teen days previous to the date of the 
hearing, since the word "next" meana 
in the nearest time, and lust after, 
and the words "next preceding" 
mean immediately preceding.—State 


V McLreish. 198 P. 357, 59 Mont 
537 

<2) The publications must be based 
on the calendar week, and where the 
latest of two publications was less 
than two weeks prior to the time of 
the hearing, they were insufficient, 
since to give full two weeks* notice 
the publication should have appeared 
three tunes in each paper for the 
period next preceding the date of 
the hearing, **for" meaning through¬ 
out or during the continuance of the 
period described, which was fourteen 
days or two weeks —Garry v, Martin, 
327 P. 578, 70 Mont. 687. 

(3) Where the publication is re¬ 
quired to be in newspapers of gen¬ 
eral circulation published within each 
of the old counties, and within 
boundaries of proxKiaed new coun¬ 
ty, the publication of a sufficient 
notice in only one of the old coun¬ 
ties and in the boundaries of the pro¬ 
posed new county, without a suffi¬ 
cient publication in the other old 
county, 18 insufficient to give the 
board of county commissioners juris¬ 
diction to proceed m the matter of 
the creation of the new county.— 
State V. McLelsh. supra. 

Mont—State v. McLelsh, supra. 

778 


98m ND.—State v. County Oommis- 
* sioners of Burke and Renville 
Counties, 190 NW 649, 49 N.I>. 
161. 

39- Minn.'—State v. Larson, 94 N.W. 
226. 89 Minn. 123. 

40. Mont—State v. Board of Com*rs 
of Hill County, 185 P. 147, 56 
Mont 356. 

41. Mont—State v. Teton County, 
140 P. 728, 49 Mont 165. 

42. Mont.—State v. Moulton, 216 
P. 804, 68 Mont 219. 

43. SC—Clarendon County v Sum¬ 
ter County, 108 S.B. 103, 116 S.C. 
258. 

Tex—Hunt County v Rains County, 
Civ.App., 7 S W 2d 648. 

15 C.J. p 402 note 24. 

44. Neb.—State v. Clark, 82 N.W. 
8 , 59 Neb. 702. 

15 C.J. p 403 note 25 

46. SC—Callison v. Peeples, 86 S. 
B. 636, 102 S.C. 266—State v. Par- 
ler, 29 S.B. 651, 52 S.C. 207. 

4A OkL—Armstrong v State, 116 
P. 770, 29 OkL 161, Ann.Ca8.1913A 
566. 

47. S-C.—Clarendon County v. Sum¬ 
ter County, 108 SJSL 103, 116 S.a 
258. 
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where such constitutional provisions exist, statutes 
relating to counties which do not conform thereto 
are unconstitutional**^ and inoperative to make the 
changes which they purport to make,*® even though 
an election is held by virtue of their provisions.®® 
Conversely, statutes which are consistent with such 
constitutional provisions and are otherw’ise unobjec¬ 
tionable on constitutional grounds are valid-®i 

Under some constitutions, the legislatures are not 
prohibited, at least as to some questions, from act¬ 
ing without a submission of the question to the vot¬ 
ers.® ^ On the other hand, in some states where 
there is such a prohibition it is construed as not ap¬ 
plying to the creation of an entirely new county®® 
nor to the action of a state legislature in taking 
measures to ascertain, and definitely to determine 
and mark, a boundary of a county, where there is 
uncertainty as to where the line is,®^ while in other 
states, the constitutional requirement as to a popu¬ 
lar vote is applicable only to the formation of new 
counties out of the territory of old counties, and not 
to a change of boundary lines or to a transfer of 
territory from one existing county to another exist¬ 
ing county.®® Not only in cases where the state con¬ 
stitution specifically requires the act in question to 
be submitted to a popular vote, but also in cases 
where it does not, it may be submitted by the leg¬ 
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islature to the people for their approval without be¬ 
ing unconstitutional, because it is thus made to de¬ 
pend on further events or contingencies before tak¬ 
ing effect.®® 

Construction and oJ>eration of statutes. Such 
statutes are construed not to become fully operative 
until the holding of the election provided for there¬ 
in and the casting of the requisite affirmative 
vote,®"^ In case the proposition fails to receive the 
required percentage of votes, the act does not be¬ 
come operative.®^ It is necessary to the validity of 
an election held in pursuance of the constitutional 
and statutory provisions heretofore mentioned that 
there be a substantial compliance with constitution¬ 
al conditions precedent as to the calling of the elec¬ 
tion,®® and with statutory requirements as to the 
submission of the question,®® the conduct of the 
election,®*- and the canvass of the returns,®® al¬ 
though the election is not invalidated by a mere ir¬ 
regularity ■which does not affect the result.®® A 
statute authorizing an election to determine a 
change of county lines in towns or cities having a 
population of more than a specified number, applies 
to towns or cities whose population has been ascer¬ 
tained to exceed such number by an authorized offi¬ 
cial census; and in the absence of such a census, 
the attempt of the officials of a municipality to 


48. Mich.—^Bay County v. Edmunds, 
X02 N.W 998, 1S9 Mich 466. 

16 C.J. p 403 note 28. 

49. ND—Schaffner v. Youns, 86 N, 
W. 738, 10 N.D 245. 

60. N.D.—State V. Stark County, 103 
N.W. 918, 14 N.D, 368. 

51. Neb—State v. Clark, 82 N.W 8, 
69 Neb. 702. 

As not delegation of legislative pow¬ 
er see the title Constitutional Xaw 
S 142. 

Statute reoplxiag majozlty vote of 
voters of a county in which another 
county IS merged is not Invalid^ as 
bemg m violation of a constitutional 
provision reQuinng the vote of the 
merging county to be a two-thirds 
vote.—^Hines v Etheridge, 162 S.B. 
118, 173 Ga. 870. 

58. Nev.—^Pershing County v. Sixth 
Judicial Diet. Court, 181 P. 960, 48 
Nev. 78, rehearing denied 188 P. 
814, 43 Nev. 78 
15 CJ. p 408 note 82. 

As not a local law 
A statute creating a new county 
out of a portion of an old county Is 
not a local law “in and for*' the lat¬ 
ter county, maJelng necessary a 
referendum to the voters of such 
latter county, under a constitutional 
provision that referendum powers 
are reserved to electors of each coun-, 


ty as to all local legislation in and 
for the respective counties—Persh¬ 
ing County v. Sixth Judicial Dist. 
Court, supra 

5^ N.D.—State v Stark County, 103 
N.W. 913, 14 N D 368 
16 C.J. p 403 note 38 

64. Utah.—^Barton v Sanpete Coun¬ 
ty, 162 P. 611, 49 Utah 188 

15 C.J p 403 note 34 

65. Ark.—^Resmolds v. Holland, 35 
Ark. 66. 

Tenn —Giles County v. Marshall 
County, 181 S.W. 308, 133 Tenn. 
414, 417. 

16 C.J. p 403 note 35. 

66. Ga—^Hines v. Etheridge, 162 S. 
B. 118, 173 Ga. 870, 

16 C.J. p 403 note 36. 

67. Idaho.—Shoshone County v. 
Thompson, 81 P. 73, 11 Idaho 130. 

N.T —^People v. Kennedy, lOl N B. 
442. 207 N.T- 633, Ann.Cas.l914C 
616, affirming 139 N.Y.S 896, 154 
App.Div. 668. 

58. La.—State v. Sanders, 67 So. 
924, ISO la. 272. 

59. SC.—State v. Aiken County, 76 
S,B 898, 87 S.C. 474, 

ea Minn—State v. B^lk, 94 N.W 
879, 89 Minn. 269. 

N.D.—SUte V. Eabnck, 117 N.W. 860. 

17 N.D 632, 542. 

15 aJ. p 404 note 40. 
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Bnbmlssioa. of snore fhaa one anes. 
tlon 

Under a statutory provision that 
but one proposition involving the 
same territory can be submitted at 
the same election, in order to war¬ 
rant the submission at the same 
time of more than one proposition 
to create new counties, there must be 
a material and substantial difference 
in the territory to be included with¬ 
in their respective boundaries —State 
ex rel. Douglas v Larson. 94 N.W. 
226, 89 Minn. 123 

61. N D.—Pederson v. Billings Coun¬ 
ty, 137 N.W. 484, 23 ND. 547. 

68. N.D—State v. Thompson, 189 
NW. 960, 24 ND. 273. 

SCialstezial duties 

Duties of convassmg board are 
ministerial, rather than judicial; it 

15 without power to consider matters 
not shown by the returns for the 
purpose of declaring the election in¬ 
valid. 

Cal.—Cerinl v De Long, 94 P. 582, 
7 CalApp 398. 

Miss.—State v. Plgott, 64 So, 267, 97 
Miss. 699, AnnCasl912C 1254. 

63. Minn.—State v. Falk. 94 N.W. 
879, 89 Minn. 269. 

Neb.—State v. Clark, 82 N.W, 8^ 66 
Neb. 702. 

16 OJ. p 404 note 48, 
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change the county lines within the municipal limit ! 
is an ultra vires act.®^ 

For the proposition to carry, it must receive the 
required percentage of votes, and this means, un¬ 
der some statutes, that it must receive a majority 
of the legal votes cast at the general election at 
which it was submitted, whether cast for the filling 
of an office or for any proposition,®® while, under 
other statutes, a majority of the votes cast on the 
specific question is sufficient.®® The canvassing 
board, rather than the legislature, has the power to 
determine and to declare whether the required num¬ 
ber of votes has been cast in favor of the proposi¬ 
tion.®*^ The casting of a favorable vote at an elec¬ 
tion of this nature does not confer a legal existence 
on the new county,®® as organization is necessary to 
accomplish that purpose, as explained infra § 43. 

Time of election. Some statutory provisions 
naming the time within which the election should 
be called or ordered,®® or specifying the time of 
holding the election,*^® are held to be directory ; and 
a constitutional prohibition against holding an elec¬ 
tion on the question of forming the same proposed 
new county oftener than once in a certain number 
of years is not violated by the holding of an election 
after an attempted election, within the prescribed 
period, has been set aside as void.'^^l 

Qualifications of voters. The voters by whom the 
question can be determined are the qualified elec¬ 
tors of the territory to be affected.'^® The legisla¬ 
ture may, but need not, prescribe qualifications for 


electors entitled to vote on a change of boundary 
lines different from those of electors at regular 
elections.^® WHiere it provides that existing regis¬ 
tration books shall be used for the purposes of the 
election, a further provision that qualified electors 
shall be registered a certain number of days before 
the election simply confers discretionary authority, 
and a failure to exercise this authority does not in¬ 
validate the election.*^^ An election held by using 
the polling districts of the original county is not in¬ 
validated by the fact that the statute submitting the 
question to popular vote permits a division of the 
county into polling districts other than those of the 
original county.*^® 

b. Enforcement and Contest of Election 

Mandamus will lie. In a proper case, to compel the Is¬ 
suance of a certificate of the election; and, In the ab¬ 
sence of a statutory remedy, a proceeding contesting the 
election Is subject to review. In a contest proceeding, 
the officials whose duty It is to certify the election are 
necessary parties, and the burden of proof is on the 
contestant. 

Mandamus to compel the county auditor to certi¬ 
fy that county division had carried at an election 
will issue only where it is shown the court by the 
relator that a majority of all votes was in favor of 
the proposed division '^® Where there is no statu¬ 
tory remedy for a contest of the election, the same 
is subject to review by a suit in equity. 

In a proceeding involving the validity of tiie elec¬ 
tion, the burden is on the contestant to show that, 
but for the matter complained of, the result would 
have been different,*^® and where the court has ex- 


84h Ga —Maysville v Smith, 64 S £! 
131. 132 Ga 316 

65. Neb—State v. Clark, 82 N.W. 
8. 69 Neb. 702. 

66. N.B—State V Blaisdell, 119 N. 
W. 360. 18 N D 31 

15 C J p 404 note 49 
Competlxiff pxoposltlou 

Under a statute which permits the 
submission of competing proposi -1 
tions, only one of the propositions 
can be adopted at the same election, 
and to secure this result it must re¬ 
ceive a majority of the votes cast 
thereon, and also a plurality of the 
votes cast on the propositions with 
which it IS competing—State eac rel 
Childs V Red Bake County, 69 N.W. 
1083, 67 Minn. 362. 

67. S.C—Fraser v James, 43 S.E. 
292, 65 SC 78—Segars v. Parrott. 
31 S.E 677, 866, 54 S.C. 1. 

68. N.D.—Murray v. Davis, 128 N 
W. 306, 21 N.D 64. 

66. Okl—^Haskell v. Reigel, 108 P 
367, 26 Okl 87. 

SC.—^Robinson v. McCown, 88 S.E. 

807, 104 S.C. 285 
15 C.J. p 404 note 44. 


7a Cal —Wheeler v. Herbert, 92 P. 
353, 152 Cal 224 

71. S.C—Robinson v. McCown, 88 S 
B. 807. 104 S C. 285. 

72. S.C.—Abernathy v. Wolfe, 109 S. 
E. 275. 117 SC. 546 

16 C J p 404 note 47. 

Persons who fail to pay their 
property and poll taxes on or before 
the day they are due and payable, 
are not entitled to vote at a special 
election on the question of annexing 
a portion of one county to another 
county, although paying before the 
election, and if the number so voting 
are enough to have changed the re¬ 
sult, the election is void, under a 
I constitutional provision prescribing 
as a prerequisite of the right to vote 
the payment six months before any 
election of any poll tax due and 
jpayable, and requiring every voter to 
prove payment of all taxes assessed 
against him and collectable during 
the previous year.—Abernathy v. 
Wolfe, supra. 

73. Cal.—^Wheeler v- Herbert, 92 P. 
353, 152 Cal 224 

15 OJ. P 404 note 51. 
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Befosal to certify names of voters 

who registered within a certain pe¬ 
riod'before the election held proper. 
—Cenni v. DeLong, 94 P. 682, 7 Cal. 
App 398. 

74 , Miss —^Hatten v. Bond, 78 So. 
612, 112 Miss. 690. 

Pailnre to permit registration of 
voters before the election in viola¬ 
tion of the statute, does not invali¬ 
date the election if the persons so 
registered could not have voted.— 
Hatten v Bond, supra. 

7& Miss—^Hatten v. Bond, supra. 

76. N.D —State v. Thompson, 139 
NW. 960, 24 N.D 278. 

15 C.J. p 405 note 57. 

Mandamus to compel issuance of cer¬ 
tificate of election generally see 
the C.J.S. title Mandamus 9 1^2; 
also 38 aj. p 728 note 71-p 730 
note 96. 

77 . Cal—Cenni v. De Long, 94 P. 
582, 7 Cal App 398 

15 C.J. p 405 notes 58, 69. 

78. N.D.—Pederson v. Billings 

County, 187 N.W. 484, 23 N.D. 647. 
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amined a sufficient number of the ballots to show 
that the result could not be changed, it is unneces¬ 
sary to proceed furtherJ^ In proceedings of this 
character the officials whose duty it is to certify the 
result of the election are proper and necessary par¬ 
ties;*® but, as they are mere nominal parties, they 
have no legal nght to end the litigation by the issu¬ 
ance of a certificate to the effect that the proposi¬ 
tion has been duly adopted by a majority vote, their 
right to issue such certificate being dependent on 
the validity of the election.^1 

5 30. Operation and Effect 

On th6 establishment of boundaHes, a new county 
formed from the territory of another county, becomes 
merely a political organization; but until it is actually 
organized the territory remains subject to the jurisdic¬ 
tion of the old county, and a special statute applicable 
to the territory when taken continues applicable thereto. 

On the establishment of the boundaries of a new 
county formed by the division of another county, 
such new county becomes simply a political oi^ni- 
zation entitled to rights pertaining to similar or¬ 
ganizations.** The creation of new counties by the 
division of old ones does no more than provide for 
the organization of such counties, and until the new 
county IS actually organized and its officers qualified 
the territory remains subject to the junsdiction of 
the old county,** and the circumstances of the in¬ 
clusion of the new county by name in another ju¬ 
dicial district,and of an act apportioning senators 
and representatives among the several counties of 
the state,*5 have been held not to affect the rule. 
However, on the organization of a new county, the 
authority of the officers of the old one over the ter¬ 
ritory of the new ceases, and the administration of 
the affairs of the new county should be conducted 
only by its own officers.** Unless absolutely void, 
the proceedings by which the change was made are 
held not subject to collateral attack,*'^ and the 


rights of the counties conferred by the change are 
held not subject to direct attack,** 

On application of statutes, A special statute ap¬ 
plicable to the territory of a certain county contin¬ 
ues applicable to the part of such territory after¬ 
ward set off for the formation of another county, in 
the absence of a repeal express or implied of such 
statute.** However, a provision of a constitutional 
amendment, creating a new county out of the terri¬ 
tory of an old one, that the new county shall be sub¬ 
ject to all laws applicable to other counties of the 
state means simply that the statutory laws in force 
as to other counties are equally applicable to it; 
It does not have the effect of raising such statutes 
to the dignity of constitutional laws *® 

§31. -Territory Improperly Embraced - 

Territory Improperly embraced In the new county 
generally belongs thereto, until the old county properly 
asserts its right to have the line changed. 

Territory improperly embraced within the lines 
of a new county formed from another county be¬ 
longs to the new county until the old one in some 
proper proceeding asserts its right to have the line 
changed and where county and state authori¬ 
ties have acted for many years under a void act 
which included in one county the territory of an ad¬ 
joining county, the courts will refuse to interfere.** 
However, it is held that, where the legislature has 
imconstitutionally detached certain towns from one 
county and attached them to another, such towns 
form no part of the latter county so far as the 
drawing of jurors is concerned,** and that a coun¬ 
ty suing to recover territory which had been de¬ 
tached from it and added to another county by un¬ 
constitutional statutes is entitled to recover taxes 
collected by such other county, after the original 
bill was filed m the suit, on lands affected by the 
unconstitutional statutes.*^ 


79- N D.—^Pederson v. BiUinsrs 

County, supra 

S a—State V State Bd of Can¬ 
vassers, 67 SE 1072, 86 S.C. 66. 

15 C.J p 405 note 61 

8 a Ga.—^Roswell v. Ezzard, 57 S.E. 
114, 128 Ga 43 

81. N.D.—State V Miller. 131 N.W, 
282, 21 N D 324. 

W. Ind.—Milk V Kent, 60 Ind. 226. 
Effect on county seat of change of 
county lines see infra § 60. 

83- Okl.—^Whitehead v Galloway, 
163 P. 1101, 60 Okl 53 

16 OJ, p 405 note 66 
Junsdiction of courts of old county 

see infra S 32 

Retention by old county of plroperty 
and liabilities see infra 36->38. 


Acts of offioers of old oouLty 
throughout the territory designated 
for the new county, done after the 
passage of the law and before the 
actual organization of the new coun¬ 
ty, are valid; and prima facie, it is 
presumed in favor of the acts of the 
officers of the old county that the 
former organization continues until 
the new organization is proved — 
Clark v. Goss, 12 Tex. 395, 62 Am.D 
531. 

84. Tex.—O’Shea v. Twohig, 9 Tex. 
336. 

85. Tex.—O’Shea v. Twohig, supra. 

aa U.S—^Bealmear v. Hutchins, 148 
P 645, 78 C C.A. 231. 

Neb —State v Clevenger, 43 N W. 
243, 27 Neb. 422, 20 Am S.R. 674. 
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Effect of organization of new county 
on tenure of officials of old county 
see infra $ 33. 

87. Ind—^Lake Shore, etc, R. Co v. 
Smith, 31 NB. 196, 131 Ind. 612. 

88 . N.D,—Ward v. Gradin, 109 N.W. 
57, 15 N.D. 649. 

89- Pa.—I^etckawanna County v. 

Stevens, 106 Pa 466. 

90. Ga.—^Fordham v. Sikes, 81 S.E 
203, 141 Ga. 469 

91- Tenn.—Speck v. State, 7 Baxt- 
46. 

98. Neb.—State v. Clary, 160 N.W. 
107, 100 Neb. 324. 

93l Wis.—^Perry v. State, 9 Wts. 19. 
94w Tenn —^Putnam County v. Smith 
County, 164 S.W. 1147, 129 Tenn. 
394. 
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§ 32. Effect on Other Political Divisions 

In the absence of statute providing otherwise, ter¬ 
ritory detached from one county and attached to an¬ 
other county In a different political division of the state 
becomes a part of such division; but the territory re¬ 
mains subject to the Jurisdiction of the courts of the old 
county until It is actually organized or attached to some 
other county or district. 

A portion of one county, annexed to another m a 
different political division of the state, as for in¬ 
stance, in a different senatorial or judicial district, 
will, in the absence of statutory provisions to the 
contrarj', become a part of the political division 
enibracing the county to which it is annexed.®® 
However, it is competent for the legislature to pro¬ 
vide that such annexed territory shall remain and 
constitute a part of the political division to which 
the county from which it was detached belongs.®® 

If on the creation of a new county from a part 
of the territory of an old one, provision is made for 
its organization at a future time, its territory re¬ 
mains subject to the jurisdiction of the courts of the 
old county until it is actually organized or attached 
to some other county or distnet,®^ particularly with 
respect to a suit which is pending at the time of the 
division;®® or, as has been held, the jurisdiction of 
the courts of the old county remains until a court 
m the new county is so far organized as to enable 
suits to be brought in the new county.®® The com¬ 
plete organization, however, of a new county gives 
it all the jurisdiction over the territory and the per¬ 
sons and the property of individuals within it, both 
civiliter and criminaliter, which the old county out 
of whch the new one was formed would have pos¬ 


sessed had the new one never been erected.^ Un¬ 
der some statutes, the jurisdiction of the courts of 
the old county continue until the organization of 
the new one,- while under other statutes, authority 
IS given for the transfer, on application, of pending 
suits to the proper courts of the new county.® 
Whore the counties belong to judicial districts com¬ 
posed of several counties, until a new county or¬ 
ganized from portions of various other counties is 
annexed to some judicial district the inhabitants of 
such new county will, for judicial purposes, be held 
to belong to their original counties.^ 

Effect on to^mships. The enlarging of the coun¬ 
ty boundary does not ipso facto enlarge the bound¬ 
ary of a township contained in, and bordering on, 
the former county boundaries.® 

Effect on school districts. The fact that the leg¬ 
islature so changes county lines as to affect school 
districts, or even public school property, affords no 
reason for interference by the courts, as such leg¬ 
islation is entirely within its jurisdiction.® 

§ 33. Effect on Tenure of Officers of Original 
County 

Offleers of organized townships set apart from exist¬ 
ing counties to form a new county bear the same relation 
to the new county as they did to the old counties; but, 
generally, officers of a county from which a new county 
is formed, who reside in the new county, cease to be 
officers of the old county. 

Where a new county is created by setting off for 
that purpose organized townships from existing 
counties, the supervisors and the other township of- 


95. Lia.—^Liafayette F. Ins. Co. v. i 
Remmers, 29 La,Ann. 419. I 

15 C.J. p 406 note 79. 

96- La —^Lafayette F. Ins. Co. v. 

Remmers, supra. 

15 CJ. p 406 note 80. 

Constitutional restrictions on Inter¬ 
ference with legislative or judicial 
districts see supra 5 24. 

97 . sc—Rushton v. Woodham, 46 
S.E. 943, 68 S C 110 
15 aJ. p 406 note 81. 

Beasem for mlo 

The principle on which this doc¬ 
trine jrests is that any citizen of the 
state is entitled to all the benefits 
of the civil government and the 
rights and privileges of the constitu¬ 
tion and laws. A requirement that 
persons axe to seek their rights and 
protect their property through the 
courts and oAoers of a newly created 
county would deprive them of these 
benefits during the period Interven¬ 
ing between the creation of the new 
county axid its organlzation.--Iiump- 
kln V. Uuncey, 17 S.W. 792, 66, Tex. 
SIL 


98. Qa—^Pope V. State, 53 SF 384. 
124 Ga. 801, 110 AmS.R. 197, 4 
Ann-Cas. 551. 

15 C J. p 406 note 81 tej 

99. Ind.—Milk v. Rent, 60 Ind. 226 

1. Oa.—Pope V. State, 53 S.F. 384. 
124 Ga. SOI, 110 AmS.R. 197, 4 
Attn.Ca8. 551. 

15 CJ. p 406 note 8l 

Probate of will 

<1) If proof of a will is to be made 
in the court of the county where 
the testator's mansion-house or place 
of residence is, and after his death 
the county in which he was last resi¬ 
dent is divided so that the portion 
of the territory In which his man¬ 
sion-house 18 situated forms a new 
county, proof of the will after the 
formation of the new county should 
be made therelm-^Drake v Vaughan, 
6 J J.Marsh, Ky., 143. 

(1) If, however, letters testa- 
I mentary or of siSmlnistratieR are to 
be granted in the bounty where de- 
I ceased was a resident at or just 
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previous to his death, and, after his 
death that portion of the county in 
which he resided at the time of his 
death is formed Into a new county, 
or attached to another county, the 
probate court of the old county re¬ 
tains its Jurisdiction over the ad¬ 
ministration—^In re Harlan, 24 Cal 
182, 85 Am.D. 58. 

8. Pa—^McCullough's App, 84 Pa 
248. 

15 CJ p 406 note $8 

3. Ala.—^Bx parte Rhodes, 48 Ala 
373. 

4. Mich.—People ▼. Maynard, 16 
Mich. 463. 

N.Y —Laning v. Carpenter, 12 How. 
Pr. 191. 

5. Kan.—^Morris County v. Hlnch- 
man, 29 Kan 90. 

B. Ga.—Clements v. Powell, 116 6.B. 
624, 155 Ga. 278 

Territory of school district In two 
or more counties see the C. J S. title 
Schools and School Districts 5 22; 
also 56 aj. p 206 notes 11-18. 
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ficers of the townships detached to form the new 
county generally occupy the same relation to the 
latter as they previously held to the original coun¬ 
ties but, except in some states where the contrary 
is held,S on the formation of a new county the coun¬ 
ty commissioners or other county officers of any of 
the counties from which the new county is formed, 
who resides within the limits of such new county, 
cease to be commissioners or officers of the old 
county unless they remove into the territory of the 
old county.® 

§ 34. Effect on Private Property Rights Rest¬ 
ing on Matters of Record 

Private property rights resting on matters of record, 
generally, are not affected by a subsequent change of 
county boundaries, ^vhereby the property becomes lo* 
cated within the boundaries of another county. 

If a conveyance has been registered in the prop¬ 
er county, but by a subsequent change of the county 
boundaries the land falls within the boundaries of 
another county, the conveyance will not be affected 
by such change, and no additional registry in the 
new county will be necessary.^® If a new county 
has not been organized, but remains attached to an¬ 
other coimty, a deed of land which lies in the new 
county is properly recorded in the county to which 
it is attached but where the requisite change is 
made intermediate the execution and the record of 
the instrument, it must be recorded in the county 
wherein the land is situated at the time of recorda- 
tion.i® 

A judgment lien, as a general rule, is not lost by 
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the organization of a new county out of a portion 
of the territory of the old county, and lands subject 
to the hen in the old county fall within the new 
county 1® A judgment entered in the old county 
after the erection, but before the organization, of 
the new county, is well cntered.i^ 

The lien created by a duly recorded mortgage will 
not be affected by the subsequent division of the 
county into two or more, and the fact that the land 
falls within one of the new counties, nor will it be 
necessary to have the mortgage recorded anew in 
such new county,^5 although there is authority to 
the contrary.!® 

A county holding a tax sale certificate constitut¬ 
ing a complete legal title to lands in a new county 
carved out of it does not lose its title to the lands 
to the new county.!*^ 

§ 35. Adjustment of Rights and Liabilities 

a. In absence of statute or constitution 

b. By statute in general 

a. In Absence of Statute or Oonstitation 

In the absence of legislative or constitutional provi¬ 
sions as to rights and liabilities, the new county, as a 
general rule, ts free from any of the burdens, and Is not 
entitled to share in the property rights, of the counties 
from which its territory was taken. 

In the absence of express legislative or constitu¬ 
tional provision as to rights and liabilities, the gen¬ 
eral rule IS that a new county will be entirely freed 
of any of the burdens of the counties from which 
its territory was taken,!® unless it assumes liability 
therefor.!® The old county owns all the public 


7. Micb.—Carleton v. People, 10 
Mich 250. 

Jtistice of the peace 
Under a constitutional provision 
that no person shall be appointed to 
an office in a county who shall not 
have been an inhabitant thereof for 
a given period prior to his appoint¬ 
ment, a justice of the i>eace com¬ 
missioned in a certain district and 
county cannot act under his former 
appointment on a division of the 
county, if he resides in the new 
county, although the district re¬ 
mains in It entire —^Respublica v. Mc- 
Glean. 4 Yeates, Psu, 899. 

Change of territory as vacating jus¬ 
tice's office generally see the C.J. 
S. title Justices of the Peace S 4, 
also 36 C.J. p 466 note 88-p 467 
note 96. 

8. Ark —State v Hixon, 27 Ark. 
898. 

15 C j. p 407 note 88. 

8. Ohio.—State v. Walker, 17 Ohio 
135. 

15 aj. p 407 note 89. 


Zn XTew York, it has been held that 
where a county is divided into two 
separate and distinct counties the 
county Judges appointed previous to 
the division, who happened to reside 
in the new county, lose their offices 
in the old county, while those Judges 
who happened to reside m the old 
county continue in office in that 
county.—^People v. Morrell, 21 Wend 
663. 

10, Minn.—-Koerper v. St. Paul, etc., 
R Oo., 41 N-W. 656, 40 Minn. 132 

16 CJ. p 407 note 90—18 CJ. p 249 
note 81. 

11. Tex,—Lumpkin v. Muncey, 17 S 
W. 732, 66 Tex, 311. 

15 CJ. p 407 note 93—18 CJ. p 249 
note 82. 

la- US.—Astor V. Wells, Ohio, 4 
Wheat 466, 4 L Bd. 616. 

15 CJ p 407 note 94. 

13. S,C.—Garvin v. Garvin, 18 S.E 
626, 34 S C. 388. 

16 aj. p 407 note 92—34 CJ. p 632 
note 28. 

14. Pa.—Hart’s Appeal, 9 Pa: 185. 
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15. Ohio.—^Davidson v. Root 11 Ohio 
98. 37 Am D. 411. 

16 CJ. p 407 note 91—41 C.J p 409 
note 62. 

16. Pa—Ollendike's Pet. 9 Pa.DIst 
95. 

17. N.M—^Anderson v. Ciardy, 1 P. 
2d 120, 36 N.M. 440. 

IS. Ky.—^Elstill County v. Powell 
County, 247 S.W. 1110, 198 Ky. 
19. 

Tex,—^Reeves County v Pecos Coun¬ 
ty, 7 S.W 64, 69 Tex. 177 
15 aJ. p 407 note 96 
STo liability attaohes becanse of 
fonnox relations of inhabitants of 
respective eounties—^Askew v Hale 
County, 54 Ala 639, 25 Am R 730. 

19. Miss —^Humphreys County v. 
Washington County, 90 So. 710, 128 
Miss 132. 

ZjisbUlty for damages InoidiP t to 
road canstmotion, 

An assumption by a new eoumty, 
by contract of all liabilities Ineldent 
to a road project for work done snE^ 
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property within its new' limits, and is responsible 
for all debts contracted by it before the passage of 
the act of separation; and such debts it must pay 
without any right of contribution from the new 
county.20 Likew’ise, on the detachment of territory 
from one county and its attachment to another, m 
the absence of express provision to the contrary, 
the transferred territory loses all claim to share in 
the property belonging to the county from which it 
is taken,21 and is relieved of the indebtedness rest¬ 
ing on the latter,22 except in the case of debts con¬ 
tracted before the separation and which are a hen 
on the territory ;23 but it incurs the liabilities and 
shhres in the property of the county to which it is 
attached and is equally subject to assessment and 
taxation for that purpose.24 Where a portion of 
the territory of one county is annexed to another, 
the county gaining territory neither acquires any 
rights nor comes under any obligations to the coun¬ 
ty losing it, unless the legislative act so provides.26 

b. By Statute in Oeneral 

The legislature alone, haa the power to apportion 
the common property and the common burdens in such 
manner as may seem reasonable and equitable, without 
any Interference by the courts or by the counties them¬ 


selves; but the exercise of such power is subject to con¬ 
stitutional restrictions or limitations. A statute relating 
to such apportionment should be construed in connec¬ 
tion with other statutes bearing on the same subject, and 
in the light of the situation as it appeared to the legis¬ 
lature at the time of enacting the statute. 

When a new county is organized, or when a por¬ 
tion of the territory of one county is detached and 
annexed to another, the legislature has the power 
to apportion the common property and the common 
burdens m such a manner as to it may seem reason¬ 
able and equitable,2« and to compel taxation for that 
purpose ;2'^ or provision for such apportionment 
may be made by the state constitution.28 In the ab¬ 
sence of a constitutional provision, this power of 
the legislature is exclusive,2® no part of it belonging 
to the courts^® or to the counties themselves and 
where the legislature has exercised its power by 
providing for an apportionment in a particular 
manner, the courts are without authority to inter¬ 
fere, although the plan provided may appear ineq- 

uitable.22 

In apportioning the rights and liabilities of coun¬ 
ties on an alteration of their boundaries, the legisla¬ 
ture is, as in all other cases, subject to the restric¬ 
tions imposed by the constitution.®® However, a 


sequent to its organization through 
that portion of the old county which 
is included in the boundaries of the 
new county, covers damages grow¬ 
ing out of the laying out and con¬ 
struction of the public roads therein 
referred to within the territory de¬ 
tached from the old county and in¬ 
cluded in the new county. In such a 
case, a landowner damaged by the | 
laying out and construction of a 
road by one county may recover ei¬ 
ther against such county or a new 
county assuming liability as to dam¬ 
age incident to construction of the 
road m its territory excised from the 
county constructing the road, and, in 
event he recovers against the coun¬ 
ty constructing the road, that county 
may recover against the new county 
the damages sustained by the land- 
owner which It has been compelled 
to pay —Humphreys County v. Wash¬ 
ington County, supra. 

20. U S.—Laramie County v. Albany 
County, Wyo, 92 US. 207, 28 L. 
Bd 552. 

15 CJ p 407 note 97. 

21. Ala—Houston County v, Henry 
County, 47 So 710, 157 Ala. 246. 

Tex—Reeves County v. Pecos Coun¬ 
ty. 7 S.W. 64, 69 Tex. 177. 

15 C.X P 408 note 98. 

22. Ala—^Houston County v Henry 
County, 47 So 710, 157 Ala. 246. 
249. 

15 GJ p 408 note 99. 

2S. Ala—Houston County v. Henry 
County, supra. 


Kan.—^Marion County t, Harvey 
County, 26 Kan, 181 

24. Ala—^Houston County v. Henry 
County, 47 So 710, 167 Ala. 246. 
249. 

15 C J. p 408 note 2. 

25b Ala—Houston County v. Henry 
County, supra 

Miss—Chickasaw County v. Sumner 
County, 58 Miss 6X9. 

26. Colo —Zimmerman v Board of 
Com'rs of Routt County, 180 P 
305, 66 Colo 160 

Miss—Yazoo County v. Humphreys 
County, 83 So 275, 120 Miss. 861 
—Clay County v Chickasaw Coun¬ 
ty. 1 So. 763. 64 Miss 534. 

N.M—State v. Board of Com'rs of 
De Baca County, 182 P. 865. 26 N. 
M 338. 

16 CJ p 408 note 4. 

Personal propeirty of detached ter¬ 
ritory may he reUeved from liability 
for previous debts of the county, 
while the liability of all other prop¬ 
erty may be continued —Ottawa 
County V Nelson, 19 Kan. 234, 27 
Am.R 101. 

27- Cal —^People v. Alameda County, 
26 Cal. 642. 

K.C.—Commissioners of Cumberland 
County V, Commissioners of Har¬ 
nett County, 73 SB 196, 157 N.C 
514. 

15 C J. p 408 note 4. 

' Taxation by county in general see 
^ infta §S 279-285, 
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22. Fla—State v. Board of Public 
Instruction, 176 So. 96, 129 Pla 
235, 131 Fla. 272 

’22. ND—Burleigh County v. Kid¬ 
der County, 126 N W. 1063, 20 N.U. 

27. 

Wash —^Douglas County v Grant 
County, 130 P 366, 72 Wash. 324. 
332. 

30. Cal —Tulare County v. Kings 
County, 49 P. 8. 117 Cal 195 

15 C J p 408 note 6 

31. Wash—Douglas County v. 
Grant County, 130 P. 866, 72 Wash. 
824. 

32. Ala.—^Houston County v. Henry 
County. 47 So. 710, 167 Ala. 246, 60 
So 311, 162 Ala. 488. 

15 CJ. p 408 note 8. 

33. Colo—^Zimmerman v. Board of 
ComTs of Routt County, 180 P. 
305, 66 Colo. 160 

15 CJ p 409 note 9. 

Statute held constltatioiial 
A statute providing that a new 
county created out of a part of an 
old county shall let a contract for 
transcribing tax rolls covering prop¬ 
erty embraced in the new county, 
and that each county shall pay the 
same proportionate part of the ex¬ 
penses of the transciibmg, is con¬ 
stitutional, as a part of the regula¬ 
tions touching apportionment of as¬ 
sets between the old and the new 
county —Zimmerman v Board of 
ComTs of Routt County, supra. 
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constitutional provision relating to the apportion¬ 
ment of property and debts between old and new 
counties is held not to be an enlargement or grant 
of power, but rather a restriction and limitation on 
the power of the legislature,®^ and constitutes such 
a limitation only as the terms of the provision im¬ 
port,so that where the legislature fails to obey 
the constitutional mandate, the court itself is still 
without power to make the apportionment.®® 

Provisions for an apportionment of the character 
under consideration are usually found in the acts 
of the legislature creating the new county, or in 
general statutory provisions as to the creation of 
new counties.®*^ The legislature, however, is not, 
in all cases and under all circumstances, bound to 
make the provision for the division or apportion¬ 
ment of the debts and property in the same act by 
which It divides or creates the county.®® It may 
provide for such division or apportionment by a 
general law passed previously to the act dividing 
the county,®® and, while it has been maintained by 
some of the authorities that an apportionment or 
division cannot be made by legislation subsequent to 
the act making the division of territory,the bet¬ 
ter and more modem rule would seem to be that in 
some cases and under some circumstances, provi¬ 
sion may be made either by a general or by a spe¬ 
cial act, for such a division or apportionment after 
the act dividing the county has been passed.^! A 
law providing for a change of county boundaries is 
not invalid for failure of the legislature to provide 
for the apportionment of the indebtedness of the 
counties whose boundaries arc sought to be changed 
thereunder; but it will be presumed that the legis¬ 
lature did not deem such provisions necessary.^® A 
statute providing for the apportionment of the ex¬ 
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pense of an election, on the question of creating a 
new county, between the old counties from w’hich 
the territory is taken, is valid/® 

Construction and application of statutes in gen¬ 
eral. A statute relating to an apportionment of 
property and liabilities, on the creation of a new 
county or the enlargement of an old one, should be 
read in connection with other statutes bearing on 
the same subject matter, to ascertain w’hether it is 
still in force, and, if so, how it should be con¬ 
strued,^^ and also in the light of the situation as it 
appeared to the legislature at the time the statute 
was enacted.-*® An act providing for an apportion¬ 
ment on the creation of a new county does not apply 
to a case where county lines are changed by detach¬ 
ing territory from one county and attaching it to 
another/® 

§ 36. - As to Liability 

a. In general 

b. Computation and determination of 

amounts 
a Payment 

a. In General 

The nature and extent of the proportional liability 
of a new county for the indebtedness of the county or 
counties from which It Is detached, and vice versa, de¬ 
pend on a proper construction of the language of the 
statute imposing such liability. 

Within the meaning of statutes imposing on a 
new county proportional liability for the debts of 
the county or counties of which it was originally a 
part are: Valid debts existing on the date of the 
organization of the new county, although not then 
reduced to judgnnent,^^ debts, part of which are 


at Cal.—^Tulare County v. Kings 
County, 49 P 8, 117 Cal 195 
Colo —^Washington County v. Weld 
County, 20 P 273, 12 Colo 162 
35. Fla.—Toung v. Dixie County, 
106 So 106, 89 Fla 510—Pinellas 
County V. Hillsborough County, 70 
So 668, 70 Pla 504 
35. Cal —Tulare County v. Kings 
County, 49 P. 8, 117 Cal 196 

37- D.S —^Richmond Trust Co. v. 
Charlotte County, C.CA.Pla, 12 F. 
2d 62, reversing, DC, 300 F 121 
NC—Cumberland County v. Harnett 
County, 73 S.B 196, 167 N C 614 
16 CJ p 409 note 18 

St Ark,—^Perry County v. Conway 
County, 12 S.W 877, 62 Ark. 430, 
6 LR A. 666 
16 CJ p 409 note 14 
sa. Kan —State v Kiowa County, 21 
P 601, 41 Kan 630. 

16 C J p 409 note 16. 

20C J.S—50 


40. Mass —^Hampshire County v 
Franklin County, 16 Mass 76. 

41. Ala—Cullman County v Blount 
County, 49 So 315, 160 Ala 319, 18 
Ann.Cas 322 

16 C J. P 409 note 17. 

4S. SD—Stuart v Kirley, 81 N.W. 
147, 12 S D. 246 

43. Mont—State v. Moulton, 189 P, 
69, 67 Mont 414. 

Season for rule 

‘"The use of the funds is for a 
public purpose, and the property in 
the new county, if created, has stood 
its proportionate share of the taxes 
from which the fund is derl\ed, and 
will be charged with its proportion¬ 
ate share of the debt of each of the 
counties from which it is carved.”— 
State V Moulton, supra, 

44. SD—Lyman County v. Jones 
County, 178 NW. 681, 43 S.D. 177. 

16 C.J p 409 note 20. 
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ZTot joint UabiUty 
Under a constitutional provision, 
making a newly established county 
liable for “its proportion” of existing 
liabilities of county of which it for¬ 
merly constituted a part, the coun¬ 
ties into which the old county was 
divided by statute are not jointly 
liable on bonds outstanding at time 
of divisioii, even if such indebtedness 
was a general liability of the county 
—^Richmond Trust Co v Charlotte 
County, DC Fla, 300 F. 121, reversed 
on other grounds, CCA, 12 F.2d 62. 
46. Miss.—^Humphreys County v. 
Yazoo County. 98 So 109. 133 Miss. 
644. 

46. Miss —Chickasaw County v. 

Sumner County, 58 Miss. 619. 

Ohio —Crawford County v. Marion 
County, 16 Ohio 466 
47- NM.—State v. Board of Com'rs 
of De Baca County, 182 P 86S, 2ff 
N.M. 338. 
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not due;^* bonded indebtedness, such as bridge, 
railroad, courthouse, jail, and other bonds^® that 
have been legally authorized, issued,and negoti¬ 
ated at the time of the creation of the new county 
or which constitute enforceable obligations in the 
hands of bona fide holders interest on bonded in¬ 
debtedness ;53 the amount of canceled warrants and 
certificates of indebtedness;®^ claims allowed by 
authority of parent counties, until adjudged illegal 
or set aside by a competent tribunal;®® and judg¬ 
ments against parent counties,®® It is no objection 
to the apportionment of an mdebtyedness that it was 
incurred for the purchase of property that has no 
commercial value, where it is property of a valuable 
and permanent nature,®"^ On the other hand, a con¬ 
tingent liability arising out of a breach of duty is 
not within the statutes;®® nor is any other disputed 
claim, until judgment thereon has been recovered.®® 

Interest and expenses. Except where expressly 
required by statute, a county liable to contnbute to 
the payment of part of an indebtedness to another 
county is not liable for interest on the portion due 
by It;®® but the legislature may provide, by a subse¬ 
quent enactment, for the payment of the interest on 
the debt, after the debt has been paid.®^ When the 
county primarily liable for an indebtedness has been 
delinquent in pajnng tihe same, the cost of a proceed¬ 
ing to compel it to pay and the expense of collecting 
a tax ordered caimot be recovered from a county li¬ 


able to contribute to the payment of the main in¬ 
debtedness.®® However, where the mam bonded 
indebtedness was compromised, it is competent for 
the legfislature to authorize the collection, by the 
remaining part of a county from a detached por¬ 
tion thereof, of a just portion of the expenses at¬ 
tending the compromise.®® 

Deductions, Under the various constitutional and 
statutory provisions, there should be deducted from 
the liabilities to be apportioned the cost of certain 
specified property,®^ or the ratable proportion of 
the value of the property of the old county.®® How¬ 
ever, unless expressly so provided by statute, a new 
county or the detached portion of an old county is 
not relieved from its proportionate liability imposed 
by general statutes by the fact that the improve¬ 
ments for which the indebtedness was incurred are 
entirely within the remaining limits of the original 
county,®® although, where the statute provides that 
each county shall pay its “just” portion of the in¬ 
debtedness, the new county is entitled to credit for 
the property and funds retained by the old county.®^ 

Some constitutional and statutory provisions re¬ 
lating to liability for a proportionate part of the in¬ 
debtedness of a county frpm which territory is tak¬ 
en are construed not to impose liability on another 
county, such as a new county or an existing county 
to which the territory is attached, as a whole;®® but 


Wyo —^Board of Cora'rs of Park 
County V. Board of Com’rs of Big 
Horn County, 166 P. 674, 26 Wyo. 
172. 

48m Colo.—Cheyenne County v Bent 
County. 25 P. 508, 15 Colo 320. 

419. U.S.—Carter County v Slnton, 
Ky., T S.Ct 650. 120 U.S. 617. 30 L. 
TSid. 701. 

16 C.J p 410 note 33. 

60. E[an—^Hodgeman County t, Gar¬ 
field County, 22 P. 430. 42 Elan 409 
—Chandler v. Reynolds. 19 Kan. 
249. 

61. Ark—Hempstead County ▼. 
Howard County. 11 SW. 478, 61 
Ark. 344. 

60. Aria—Coconino County v. Yava¬ 
pai. 62 P. 1127, 5 Aria 3S6. 

Tex—Jeff Davis County v. Paducah 
City Nat. Bank, 54 S.W. 39, 22 
Tex.Clv.App. 157. 

58< Ark —^Hempstead County v. 
Howard County. 11 S.W. 478, 51 
Ark 344. 

16 C.J. p 410 note 87. 

64. Wyo.—Board of Coin*rs of Park 
County V. Beard of Com'rs of Big 
Horn County, 166 P. 674, 26 Wye. 
172. 

8& Wyo.—^In re Fremont County, 
64 P. 1078, 8 Wyo. 1. 


Parent county cannot adjudicate 
indehtedneaa of the original county, 
so as to prevent inquiry thereinto by 
the newly formed county.—Coach¬ 
man V. State, 63 So. 426, 66 Fla. 274 
sa. Wyo,—^In re Fremont County, 54 
P. 1073, 8 Wyo 1. 

57. ND.—State v. Amundson, 135 N. 
W. 1117, 23 N.D 238 

BBm Ala.—^Askew v Hale County, 54 
Ala. 639, 26 Am.R. 730. 

69. Misa-rClay County v. Chicka¬ 
saw County, 24 So. 976, 76 Miss. 
418 

15 C.J. p 411 note 42. 

ITaasoertalnad indebtedness 

Where there exists at the time of 
api>ortK>Bment an unascertained in¬ 
debtedness from the old county to 
another county, and the court finds 
that when the amount of such in¬ 
debtedness is ascertained the new 
county will be liable for its portion 
thereof, the new oounty is liable for 
Its portion of the indebtedness when 
ascertained —^Bingham County v. 
Bannock County, 61 P. 769, 6 Idaho 
627 / 

60l Ark.—Garland County v. Hot 
Spring County, 56 &W, 686, 68 
Ark. $3. 

16 aj. p 411 note 48. 
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61. Cal—Beals v. Amador County. 
35 Cal. 624 

6S. Ark —Garland County v. Hot 
Spring County, 56 S.W. 636, 68 
Ark. 83. 

63. Ark —^Desba County v. Chicot 
County, 84 S.W. 626, 73 Ark. 387. 

64. Minn.—State v. Demann, 86 N. 
W. 352, 83 Minn. 331. 

Oxigliisl cost of property, within 
the meaning of the statute, and not 
the present actual value thereof, is 
the proper basis of calculation.— 
State V, Amundson, 135 N.W. 1117, 23 
ND 238, 242—16 C J. p 411 note 48. 
06. Mont—State v. Brown, 236 P 
648, 73 Mont 371—State v Ritch, 
140 NW. 731, 49 Mont 166. 

66L Kan—^Marion County v, Harvey 
County, 26 Kan. 181. 

67- S.D.—Stanley County v. Jack- 
son County. 164 N.W. 806, 36 S.D. 
350. 

15 GJ. p 411 note 50. 

6& Ky,—Whitley County v. Wood, 
170 S.W 622, 161 Ky. 234. 

15 GJ. p 411 notes 62, 63. 

Bonds payable out of special ta xe s 
Drainage bonds Issued, under a 
statute providing for the payment of 
such bonds out of special taxes on 
lands meluded In the drainage dl»* 
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to impose liability only on the territory,®® or the 
citizens of the territory, stricken off.'^f* Such a con¬ 
stitutional provision has been held not to appl> 
where the change creating the new county was 
made before the constitutional provision was adopt- 
ed.« 

Effect of cession back of territory. Where by the 
act creating a new county requirement is made that 
the new county shall- pay its pro rata share of the 
debts of the several counties out of which it is 
formed, and bonds to the amount of the indebted¬ 
ness are executed by the new count}^ and subse¬ 
quently by act of the legislature a portion of the 
territory of the new county is ceded back to the 
county to which the territory was originally annex¬ 
ed, the new county is not entitled to a reduction of 
the bonds corresponding to the diminution of its 
own areaJ^ 

Liability on contract Under a statute authoriz¬ 
ing the new county to contract for certain services, 
such as transcribing tax rolls covering property in 
the new county, and providing that each county 
shall pay the same proportionate part of the expens¬ 
es, the new county may bmd the old county by a 
contract for such services.'^® 

b* Computation and Determination of Amounts 

In thd absence of a constitutional Inhibition the leg¬ 


islature itself may ascertain the indebtedness and de¬ 
termine the proportion thereof to be paid by the de¬ 
tached territory, or it may remit the apportionment of 
property and liabilities to an appropriate agency. If the 
officials named for this purpose refuse to act, resort may 
be had to the courts. The adjustment should be made 
on just and equitable principles, except where a specific 
method is prescribed by statute. 

On the division of territory between two counties, 
the legislature may itself, in the absence of any 
constitutional prohibition, ascertain the indebtedness 
of the county from which the territory is detached 
and determine the proportion of such indebtedness 
to be paid by the detached territory."*^ The legisla¬ 
ture, however, need not ascertain the proportion so 
to be assumed; it is sufficient that it makes suitable 
provision therefor, according to a formula prescrib¬ 
ed by the constitution.^5 

It is proper, and is the practice in many states, 
to remit the apportionment of property and liabili¬ 
ties to an appropriate agency, such as a board of 
county commissioners, a county court, or a special 
board or commission created for that purpose,^® 
w'ho, generally, are required to render a report 
within a specified or reasonable time.^^ The board 
or officials so named have only such authority as is 
given them by the statute and they are not only 
given power, but may also be charged w-ith a 
duty,^® of making the apportionment as of the time 
prescribed by the statute,®® and on their refusal to 


tnet, do not become a general debt 
of the county in which the district 
is located, so that, on the subsequent 
division of a county into several 
counties, the bonds do not become 
absolute obligations of that one of 
the new counties In which all of the 
lands comprising the drainage dis¬ 
trict are located. The taxing au¬ 
thorities of such county have sole 
Jurisdiction to impose and collect 
the special taxes for the payment of 
such bonds, and the holders of the 
bonds are , entitled to judgments 
against the county, to be paid by 
taxes assessed against taxable prop¬ 
erty within the drainage district in 
the county—^Richmond Trust Co v. 
Charlotte County, C.CA,F16 l, 12 F2d 
52, reversing, D.C., 300 F. 121 

69. Ky—Whitley County v. Wood, 
170 S.W. 622, 161 Ky. 234—Brac^ten 
County Court v. Robertson County 
Court, 6 Bush. 69 

Wl Tex.—^Trinity County t. Polk 
County, 68 Tex. 321. 

16 CJr. p 411 note 63. 

TL Ky.—Bstill County v. Powell 
County, 247 S.W. 1110, 198 Ky. 19. 

n. Ifisa—^Laflore County v. Carroll 
County, 61 Miss. 220. 

78. Colo.—Zimmerman ▼. Board of 


Com'rs of Routt County, 180 P. 
305, 66 Colo. 160 

74. Colo—^In re House Bill, 21 P. 

472, 9 Colo 626. 

15 C J. p 412 note 56 

76. Fla.—Toung v. Dixie County, 
106 So 105, 89 Fla. 510. 

76. Colo —Zimmerman v. Board of 
Com’rs of Routt County, 180 P. 305, 
307, 66 Colo. 160, citing Oozpus 
giuis. 

15 C J p 412 note 56. 

Act of majority of a commission 
of three is the act of the commis¬ 
sion.—State y. McMillan, 29 S.K 540, 
52 SC. 60. 

77. Wyo.—Board of ComTs of Park! 
County V. Board of Com’rs of Big! 
Horn County, 166 P. 674, 26 Wyo. 
172. 

MXmmadlately” as ansaufiig soon, 
as piractlcabls’’ 

A statute, requiring the commis¬ 
sioners to make their report of in¬ 
debtedness to the court for appor¬ 
tionment, does not use the word '‘im- 
mediately” according to the ordinary 
import of the word, as meaning “di¬ 
rectly** or “without any Intervening 
time,” but rather as meaning “as 
soon as practicable,” since “imme¬ 
diately** IS a relative term having 
relation te the course of business in 
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which it is used and may mean a rea¬ 
sonable time in view of the circum¬ 
stances of the case.—^Board of Com’rs 
of Park County v. Board of Com’rs 
of Big Horn County, supra. 

78. Mont —State v. Poland, 203 P. 
352, 61 Mont. 600. 

Oanaot allow for breadi of oounty 
oomiwlssioners> resolution as to ap¬ 
portioning proceeds of bonds—State 
v, Poland, supra 

79. Cal—Orange County v. Los An¬ 
geles County, 46 P. 173, 114 Cal 
390. 

KC—Cumberland County v. Harnett 
County, 73 SE 196, 157 NC 614. 

80 . SD.—Stanley County v. Jackson 
County. 164 NW. 806, 36 S D, 350. 

Divlsioa of county 

Under a statutory provision declar¬ 
ing that on the division of a county 
the indebtedness shall be apportion¬ 
ed to each new division ratably on 
the basis of the last equalized as¬ 
sessment previous to division, and 
that until the organization of the 
new county is perfected it shall re¬ 
main and be a portion of such coun¬ 
ty, the division takes place not at 
the time the organization of the 
new county is perfected, but at the 
time the division is voted.—Stanley 
County T. Jackson County, supem. 
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perform their duty, resort may be had to the courts 
for a determination of the amount^i 

While, in some states, it has been held that such 
adjustment should be made on just and equitable 
principles rather than according to technical rules 
of laWjS^ other states the specific method to be 
followed IS prescribed by the constitution or statute, 
such as the method of basing the apportionment on 
the relative valuation of taxable property in each 
county at the time of the division ,*3 and, in such 
case, the duties and powers of the officials are min¬ 
isterial, they being without power to pass on the 
validity of indebtedness,®^ or to extend to the new 
county the benefit of a concession made to the par¬ 
ent county by another new county created out of the 
territory of the old one.®® 

In some states, there exists a right of appeal 
from the action of the county authorities.®® The 
settlement made by such officials, however, will not 
be disturbed, in the absence of a showing of fraud 
or mistake;®*^ but, except in some states,®® it may 
be impeached on such grounds,®® and the coprts 


have power to hear evidence for the purpose of de¬ 
termining what the agreement really was Under 
some statutes, the report of the commissioners as 
to assets and debts is not conclusive, but the court 
may determine their amount 

Proceedings In apportionment proceedings, so 
far as applicable, the ordinary rules apply as to the 
burden of proof,the admissibility and weight and 
sufficiency of the evidence,®®* and as to the find¬ 
ings.®^ It is not necessary to make a finding as to 
the rate of interest on an outstanding indebtedness 
where such rate is fixed by statute.®® 

Under a statute giving the court power to deter¬ 
mine the amount of assets and debts, notwithstand¬ 
ing a report of commissioners, the jurisdiction of 
the court in such proceedings is statutory only, and 
it has no power to determine the validity of the in¬ 
debtedness.®® The court cannot remit the matter 
to the commissioners after they have performed 
their functions and exhausted their authority,®'^ 
The action of the court m ordering a warrant pay¬ 
able by the new county at a time later than that 


81. Mont —Custer County v Yellow¬ 
stone County, 9 P 5S6, 6 Mont. 39 
15 C.J. p 412 note 58 

88. Wis —^Forest County v. Lan¬ 
glade County. 63 N W. 760, 65 N W 
182, 91 Wis 543 

88. Ga.—^Houston County v. Peach 
County, 149 S.E 219. 16S Ga. 813 
Mont—State v Brown, 236 P. 548, 
73 Mont. 371. 

Wyo.—Board of Com*rs of Park Coun¬ 
ty V Board of Com'rs of Big Horn 
County, 166 P 674, 25 Wyo. 172. 

15 C.J p 412 note 63. 

JLs Jnsrt method of a{p];K>xtlon3neiLt 
It is but just that the legislature 
should apportion the debts already 
accrued between the new and old 
counties in the ratio of the territory, 
population, taxable property, and 
benefits conferred on the respective 
counties or portions of counties af¬ 
fected by the change.—^People v. 
Alameda County, 26 Cal. 641 

■^Taxable property,” as used In 
these provisions, means property lia¬ 
ble to taxation, and property exempt 
by law from taxation, although ap¬ 
pearing on the assessment, should 
not be estimated—Custer County v. 
Yellowstone County, 9 P 536, 6 Mont 
39—15 C J. p 412 note 63 [a], 

84 . Idaho.—'Blaine County v. Lin¬ 
coln County. 52 P. 165, 6 Idaho 57 
—^Blaine County v. Smith, 48 P. 
286, 5 Idaho 255. 

85. Idaho—Oneida County v. Evans, 
138 P. 337, 25 Idaho 456. 

15 aj p 412 note 65. 

86. Wis.—^Forest County v. Lan¬ 


glade County, 45 NW. 598. 76 Wis 
605 

15 C J p 412 note 66 
Gontestiiig correctness of adjustment 
When the act of the legislature 
designates the time for the adjust¬ 
ment of the amount by the court 
of a county from which territory is 
severed, the other county to which it 
is attached has notice and may con¬ 
test the correctness of the adjust¬ 
ment and a'^peal it to the supreme 
court —^Pulaski County v. Saline 
County Judge, 37 Ark 339 

87. Idaho —Canyon County v. Ada 
County. 51 P. 748, 5 Idaho 686 
88: Cal—Orange County v Los An¬ 
geles County, 46 P, 173, 114 Cal 
390, 395. 

15 C J. p 412 note 68 

89. Idaho —^Blaine County v. Lin-1 
coin County, 52 P. 165, 6 Idaho 57. 
9a Ky.—Montgomery County v 

Taylor. 134 S.W, 894, 142 Ky. 647, 

91, Wyo —^In re Premont County, 
54 P 1073, 8 Wyo. 1. 

98, Wyo.—Board of Comers of Park 
County V. Board of Com*rs of Big 
Horn County, 166 P. 674, 25 Wyo 
172. 

Burden is on new cocuity to es- 
I tablish its claim that library proper¬ 
ty in original county was public 
property of original county.—^Board 
of Com’rs of Park County v. Board 
of Corners of Big Horn County, su¬ 
pra. 

93. Wyo.—^Board of Corners of Park 
County V. Board of Com’rs of Big 
Horn County, supra* 
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94. Wyo—^Board of Corners of Park 
County V. Board of Corners of Big 
Horn County, supra 

rinding as to deUn^ueat taxes, 
which states the amount thereof on 
date of organization of new coun¬ 
ty, the amount that has been col¬ 
lected up to time of hearing, and 
the amount and value of taxes re¬ 
maining uncollected, is sufiScient, 
where evidence does not refer to tax¬ 
es in detail, and all court can do is 
to value the same on facts brought 
out in evidence.—Board of Comers of 
Park County v. Board of Corners of 
Big Horn County, supra, 
rindlag as to Talne 
Where in determining value for 
purpose of arriving at a just and 
equitable apportionment of indebted¬ 
ness, court finds the value of taxes 
to be much in excess of that report¬ 
ed by the old county and estimated 
by witnesses, finding will not be 
disturbed because witnesses improp¬ 
erly based their estimated value on 
the cost of collection, since the large 
amount of delinquent taxes collect¬ 
ed after organization of new county 
furnishes strong evidence of dili¬ 
gence on the part of officers of old 
county —^Board of Com'rs of Park 
County V Board of Com*rs of Big 
Horn County, supra. 

95, Wyo.—^Board of Com'rs of Park 
County V. Board of Com'rs of Big 
Horn County, supra. 

98. Wyo.—^In re Fremont County, 64 
P. 1073, 8 Wyo 1. 

97. CaL—^Riverside County v. San 
Bernardino County, 66 P. 788, 134 
Cal. 517. 
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when such indebtedness would become due is not 
prejudicial to the new county.^s 

G. Payment 

The method for the payment by a new county of 
Its proper proportion of the indebtedness may be, and 
frequently Is, prescribed by statute. 

A State legislature may, and frequently does, pro¬ 
vide the method for the pajTnent by a new county 
of its proper proportion of the indebtedness of the 
original county or counties,99 as by the issuance of 
bonds,1 or the levying of a tax ;2 or it may require 
certain officials of the new county to provide for 
the payment of such ascertamed proportion by a 
reasonable method and within a reasonable time;9 
or the details of the manner and time of pa3rment 
may, by a constitutional provision requiring the ap¬ 
portionment, be left to be settled by the counties.^ 

A constitutional provision that territory stricken 
off and added to another county, or formed in whole 
or m part into a new county, shall be bound for its 
proportion of the indebtedness of the county from 
which it has been taken is mandatory and self-exe¬ 
cuting,9 so that the failure of the legislature to 
make any provision for the payment of any part of 
the indebtedness of the old county does not depnve 
the old county of its right to look for contribution 
to the territory stricken from it 6 However, under 


§ 37 

a constitutional provision making a new county “li¬ 
able” for Its proportionate part of the indebtedness 
of the parent county, the new county cannot be re¬ 
quired to “pay” to the parent count} its proportion¬ 
ate part of the indebtedness, irrespective of its ma¬ 
turity Conversely, before the maturity of bonded 
indebtedness, the old county cannot be compelled to 
accept from the new one, in satisfaction of its pro¬ 
portionate liability, an amount representing the 
pnnapal of the bonds and interest to date, as this 
mode of payment would impose on the old county 
the obligation to pay all interest yet to accrue.® 
Where the legislature has provided for the pa}Tnent 
of a proportionate part of the indebtedness of the 
parent county out of certain funds, it is payable out 
of no other, despite the fact that another statute 
authorizes the issuance of warrants,9 it being per¬ 
missible to issue warrants without there being funds 
on hand to meet them,^9 However, where the issu¬ 
ance of warrants and levy of a sufficient tax to pay 
the same are required by statute, the warrants need 
not be issued against any particular taxes or against 
the tax of any particular year.^^ 

§ 37. —- As to Property 

“Property'’ of the county, within the meaning of 
the constitutional and staAitory provisions relating to 
the apportionment of property and liabilities between the 


98, Wyo—^Board of Com'rs of Park 
County V Board of Com'rs of Big 
Horn County, 166 P 674, 25 Wyo, 
172 

99. Idaho.—^Toyer v. Copp, 162 P. 
210. 28 Idaho 38. 

U C J p 413 note 74 

1. NM.—State v Board of Com’rs 
of De Baca County, 182 P 865, 25 
NM 338 

S.D —^Lawrence County v Meade 
County, 62 NW 131, 6 SD 528 
15 C J. p 413 note 75. 

ComstltiLtloiL limitliLg zights of 
county to issue bonds has no appli¬ 
cation to right of legislature, in cre¬ 
ation of new county, to fix liability 
of new county to parent county, and 
to require new county to issue bonds 
therefor—State v Board of Com'rs 
of De Baca County, 182 P. 866, 25 N 
M 338 

ZTot appUoable to floating indebted^ 
ness 

A provision for issuing bonds by 
the new county to the old does not 
apply to floating indebtedness of the 
original county represented by past- 
due warrants, -but the new county is 
required to make payment of Its pro¬ 
portion of such floating Indebtedness 
in the usual manner of paying ma¬ 
tured indebtedness.—^Lawrence Coun¬ 
ty V. Meade County, 62 N.W. 131, 6 
SJD. 528. 


Palluxo of ooauddeoratlon. 

Where new county formed out of 
old one Is required to issue bonds 
to latter in payment of its share of 
bonded indebtedness of old county, it 

15 no defense to action by latter 
county, to compel issuance of such 
bonds, that consideration for bond¬ 
ed indebtedness of original county 
has partially failed —Csuiova v. State, 
18 Fla. 612 

2. US —Richmond Trust Co v. 
Charlotte County, C C A.Fla, 12 F. 
2d 262, reversing, DC., 300 F. 121 

Idaho.—^Toyer v. Copp, 162 P 210, 
28 Idaho 88 

16 CJ p 413 note 76. 

Duty of levying and ooUectiiLg 
Where statute incorporated a town¬ 
ship, authorized it to issue railroad I 
aid bonds, and declared that certain 
county officials should levy and col¬ 
lect taxes for the iiayment thereof, 
on change of boundaries of such 
county so as to place the township 
within the boundaries of another 
county, the duty of levying and col¬ 
lecting taxes for the payment of 
such bonds devolved on the officers 
of the latter.—^Folsom v Greenwood 
County, S C, 137 F 449, 69 C.C.A. 
473, reversing, CC, 130 F. 730. 

3. Ark—Lee County v. State, 36 
Ark. 276. 

I 15 C J. p 413 note 77. 
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4 . Fla —State v. Board of Public 
Instruction, 176 So. 96, 129 Fla. 
236, 131 Fla. 272—Coachman v 
State ex rel Hackney, 63 So. 425, 
66 Fla. 274. 

5. Ky —Whitley County v. Wood, 
170 SW. 622, 161 Ky. 234. 

Mont.—State v Brown, 236 P. 548, 
78 Mont. 371 

a Ky.—^Whitley County v. Wood, 
170 SW 622, 161 Ky. 234. 

7. Fla —Coachman v. State, 63 So. 
425, 66 Fla. 274. 

15 C.J p 413 note 80. 

8. Idaho —^Toyer r Copp, 152 P. 210, 
28 Idaho 38. 

9. Idaho —Shoshone County v. 

Schuldt, 86 P 418, 12 Idaho 507. 

15 CJ p 413 note 83. 

10. Wyo —^In re Fremont County, 54 
P 1073, 8 Wyo. 1. 

15 C J. p 413 note 84. 

OoBaKal statute not applicable 

General statute, prohibiting the Is¬ 
suance of county warrants unless 
there is money on hand for their 
payment, does not apply to the ad¬ 
justment of county debts and prop¬ 
erty between a x>arent county and 
one created out of part of Its terri¬ 
tory.—^In re Ffemont County, supra. 

11. Wyo.—In re Fremont County; 
supra. 
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countiet, fncludes only such property as the county it 
authorized to acquire, hold, and sell. 

‘Troperty” of the county, within the meaning^ of 
the constitutional and statutory provisions, under 
consideration, relating to the apportionment of 
property and liabilities between the counties, means 
only such property as the county is authorized to 
acquire, hold, and sell.^® In the absence of a show¬ 
ing of a contrary intent, it includes money as well 
as other assets,!^ and has been held to include 
funds provided for special purposes.^^ It also in¬ 
cludes property acquired by tax deeds,the value 
of tax certificates owned by the county,or a 
transfer of the certificates themselves, according to 
some statutes.^ 7 It does not, however, include mon¬ 
ey already paid by the new counties in transcrib¬ 
ing records of the parent county,^® nor does it in¬ 
clude property which was the private donation of 
residents,^® unless such property has been duly ded¬ 
icated and accepted by the county,^® nor does it 
include public record books kept by the officers of 


a county,2^ or the funds or property of a librar> 
association, in which is vested by statute, the con¬ 
trol and management of such funds or property.22 
Roads and bridges are not county property within 
the meaning of such statutes.23 

In case the statute names specific funds to be di¬ 
vided or transferred, funds not specified remain the 
property of the old county.24 So, too, where the 
act creating a new county or altering the bounda¬ 
ries between counties provides for a ratable appor¬ 
tionment of the liabilities of the county from which 
the territory is detached, and remains silent as to 
the distribution of the assets belonging to such 
county, the entire property or assets will continue 
in the possession and under the control of the old 
county.25 

Title to lands falling within the new county may 
be transferred by the legislature, from the old coun¬ 
ty to the new one, where it does not interfere with 
vested rights and a provision transferring title 


12. Mont.—State v. Brown, 236 P. 
548, 73 Mont. 37X—State v. Poland, 
203 P 352, 61 Mont. 600 

13. Colo—^Washington County v 
Weld County. 20 P. 273, 12 Colo. 
152. 

S.D.—^Lymaii County v. Joiiea Coun¬ 
ty, 178 N.W. 581, 43 SD. 177, 

16 CJ P 410 note 22. 

lEoner deposLtad after or e a tl o a . of 
oonnty 

Money deposited with fiscal agent 
for a county so soon after the date 
of the creation of other counties 
from part of its territory as fairly to 
raise the presumption that it might 
have bt^en then on hand, may be con¬ 
sidered as an asset subject to divi¬ 
sion —^Harper County v. Woodward 
County, 117 P. 336, 27 Okl 748. 
Statute apportlonliig UaldUtles, not 
property 

The rule stated in the text Is ap¬ 
plicable in construing a statute ap- 
jiortionmg liabilities but providing 
that **aU county records or other 
property” theretofore belonging to 
the old county shall be and re¬ 
main the property of such county. 
—Washington County v. Weld Coun¬ 
ty, 20 P. 273, 12 Colo. 162. 

Leu—^Police Jury of La Salle 
Parish v. Police Jury of Chtahoula 
Parish, 83 So. 250, 145 Leu 1053. 

IS C.J. P 410 not« 22 [bl.« * 

DiTicted Amda act reoorecable 
Under a statute creating a new 
county and requiring the treasurers 
of certain counties to turn over to 
the treasurer of the new county all 
school fbnds belonging to townships 
In sudi county, the new county can¬ 
not recover trem one of the enu¬ 
merated counties the proportionate 


part of funds belonging to sections 
stricken from such county and in¬ 
cluded in the new county where such 
funds have been diverted by the oth¬ 
er county.—^Humphreys County v 
Yazoo County, 98 So 109, 133 Misa 
644 

15w Idaho —Shoshone County v. 

Thompson, 81 P. 73, 11 Idaho 130. 
X6L Idaho.—Shoshone County v. 
Thompson, supra. 

17. Wia.—Hall v. Baiter, 42 NW. 
104, 74 Wis 118, 

18, OkL—Harper County v. Wood¬ 
ward County, 117 P. 336, 27 Okl. 
748. 

18. Okl—^Harper County v. Wood¬ 
ward County, supra, 
sa Neh.—^Brown County v. Rock 
County, 70 N.W 943, 51 Neb 277. 

8L Colo —Washington County v. 

Weld County, 20 P. 273, 12 Colo. 
152. 

Mont.—State v. Poland, 203 P. 352, 
61 Mont 600. 

Wyo—^Board of Com’rs of Park 
County V. Board of Com'rs of Big 
Horn County, 166 P. 674, 26 Wyo 
172, 

28. Wyo—Board of Corners of Park 
County V. Board of Corners of Big 
Horn County, supra. 

Proof of i3iooc3porstlo& 

In a proceeding to apportion in¬ 
debtedness. the fact that there is 
no proof of incorporation of a libra¬ 
ry association Is immaterial on the 
question of ownership of property 
acquired by the library directors^ 
since it is not a party to the pro^ 
eeeding, and an entire failure to 
show that It has been duly incor¬ 
porated will not make the original 

790 


county the owner of the library prop¬ 
erty —Board of ComVs of Park 
County V. Board of Com*rs of Big 
Horn County, supra. 

Separate inoorpoxated assooiatlOB. 

Under a statute providing for a 
separate incorporated association to 
control and use public library funds 
and manage and control the library, 
without granting like authority to 
the county board or authority to that 
board to provide or erect a building 
for the library at public expense, the 
library association of the original 
county may properly receive a dona¬ 
tion and erect and control a library 
building, and such building as well 
as the books purchased are the prop¬ 
erty of such association, and not 
the property of the county to be con¬ 
sidered as an asset In apportioning 
indebtedness.—^Board of Corners of 
Park County v. Board of Com'rs of 
Big Horn County, supra. 

23. Mont.—State v. Brown, 236 P. 
548, 73 Mont. 371—State v. Poland, 
203 P 362, 61 Mont. 600. 

16 G.J. p 411 note 47. 

Part of cost of bridge a mile with¬ 
in bordeam of remaining part of old 
county cannot be charged to new 
county, although traffic over it arises 
principally in such new county.— 
Harper County v. Woodward County, 
117 P. 336, 27 Okl. 748. 

20 , Cal.—^Klngs County v. Tulare 
County, 51 P 866, 119 Cal. 509. 

8S. ria.—Pinellas County v. Hills¬ 
borough County, 70 So. 558, ^0 
Fla. 504. 

16 aJ. p 410 note 81. 

88. Mo,i—Abernathy DennlA 49 
Mo. 458. 
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to all property situated in, and pertaining to, the 
territory embraced in the new county, includes all 
public property in the area embraced in it.^" 

Taxes. The term “property,” as used in this con¬ 
nection, also includes uncollected taxes against 
property in the territory attached to the new coun- 
ty ,28 Under some statutory provisions, such taxes 
belong to the county from which the territory was 
taken,but under other statutes, they belong to 
the county to which the territory is attach^.20 
Where the boundary line between two counties is 
fixed and agreed on by the boards of county super¬ 
visors, and taxes are collected accordingly for many 
years, the county to which a strip of the other coun¬ 
ty is adjudged to belong is not entitled to recover 
taxes so collected by the other county.®^ 

§ 38. - Enforcement of Rights and Liabil¬ 

ities 

Except where the statute provides otherwise, ordi- 
naiy appropriate remedies apply to the enforcement of 
rights and liabilities arising out of the adjustment and 


§ 38 

apportionment thereof, as between the old and the new 
county. 

The legislature of a state may, as incident to its 
power to create two counties out of one, and to 
direct the division of funds previously raised by 
levies on the inhabitants of both the counties in 
common, provide for enforcing payment thereof by 
suit after demand against those having the same in 
hand.32 While it is not competent for the legisla¬ 
ture to release a county from its liability to its ex¬ 
isting creditors and to transfer their claims to a 
new county, it may authorize, and m some cases 
has authonzed, the old county to have its recourse 
for indemnity on the new one m a proper proceed¬ 
ing instituted for that purpose.23 An action at law 
will lie in some states against a new county in fa¬ 
vor of the old county or counties from which it was 
taken for its pro rata share of existing debts of 
the old county, as ascertained by the proper author¬ 
ities of the new one, on neglect or refusal to pay 
the same,24 or for liabilities which it has assumed, 
but which the old county has been required to pay 
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37. Miss.—^Yasoo County v. Hum¬ 
phreys County, 83 So. 276, 120 
Miss 861 

28. Colo—^Zimmerman v. Board of 
Com*rs of Routt County, 180 P. 
305, 306, 66 Colo 160, citing Ooxpnji 
Jtuis. 

■Wyo—^In re Fremont County, 64 P. 
1073, 8 Wyo. 1. 

39. Ga.—Tift County v. Berrien 
County, 6^ SEI 204, 131 Ga. 259 
BxpMMi provision, of sfeaticte 
Where the statute expressly pro¬ 
vides that all taxes due the state and 
county by persons residing in the 
new county, or on property included 
Within Its limits, shall be payable to 
the county from which the territory 
was taken, and provision is also 
made for the levy of taxes for coun¬ 
ty purposes in the new county, the 
new county has no right of action 
against the old county for taxes as¬ 
sessed and levied against the proper¬ 
ty of citizens of that portion thereof 
which was transferred to the new 
county —Tift County v. Bemen 
County, supra. 

BevBdaxy ohaaiged after tax lists 
made 

Where the boundary between two 
counties is changed after the as¬ 
sessors have made their enlistments 
for the current year, and after the 
time for making and returning such 
enlistments has passed, the county 
from which the territory is detached, 
and not the one to which it is trans¬ 
ferred, 18 entitled to assess, collect, 
and retain the taxes for that year 
in such transferred territory.—^Mor¬ 
gan County V. Hendricks County, 32 
Ind. 234. 


aa. Mont—Hill County v. Liberty 
County, 203 P. 600, 62 Mont. 16 
NM—^Board of Corners of Lea Coun¬ 
ty V Board of Com’rs of Chaves 
County, 169 P. 806, 23 NM. 469. 

Couflictliig statutes 
A statute providing that delin- 
Quent taxes due to the old county 
against property situated in a new 
county shall be transcribed in, and 
collected by, the new county, in so 
far as it is in conflict with an earlier 
statute providing that taxes levied 
before the division of a county or 
change of boundary must be collect¬ 
ed by the ofRcers of, and belong to, 
the county in which the territory 
was situated before the division or 
change, takes the place of the earlier 
law and governs the rights of the 
new county with reference to delin¬ 
quent taxes, and accordingly such 
taxes are not only to be collected by 
the new county, but are owned by it. I 
—^Hill County v. Liberty County, 203 
P. 600, 62 Mont. X5 

Duty to ooUeot on old Goauty 
N M.—^Board of Com’rs of Lea Coun¬ 
ty v. Board of Com’rs of Chaves 
County, 169 P 306, 23 N.M. 469 

Taxes paid pxior to c r e ati o n of new 
county 

Where, under the statutes, a new 
county is not created until ninety 
days after the filing of the certified 
copy of the resolution of the board 
of county commissioners of the par¬ 
ent county, delinquent taxes paid 
durinir that time are properly paid 
to the treasurer of the parent county 
and belong to it.—BUll County v. Lib¬ 
erty County, 203 P. 506, 62 Mont. 16. 
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3L Ariz—^Tuma County v. Marico¬ 
pa, County, 172 P. 276. 19 Ariz. 
475 

3a. N C.—Love v. Ramsour, 34 N.C. 

328—Love V Schenck, 34 N.C 304 
15 C J. p 414 note 96 

33. Ark —^Desha County v. Chicot 
County. 84 SW. 625, 78 Ark. 387 

15 C.J. p 413 note 86. 

Reimbuxsemuit for excess taxes paid 
to state 

Where a portion of a county has 
been detached and organized into 
a separate county, and the state as¬ 
sesses taxes on the county as orig¬ 
inally constituted, which are collect¬ 
ed, the old county cannot refuse to 
pay the amount collected m excess 
of Its share, but must resort to the 
new county for reimbursement.—^Au- 
ditor-Gen. v. Bay County, 64 N.W. 
570, 106 Mich. 662. 

3du Neb.—^Perkins County v. Keith 
County. 78 NW. 636, 58 Neb 323- 

16 C.J. p 413 note 87. 

3S. Miss—Washington County v. 
Humphreys County, 89 So. 146, 126 
Miss. 480. 

Damages by road coaurt mo tloai 
Where the invasion of a citizen’s 
property is initiated by the old coun¬ 
ty, by road construction, the citizen 
may elect to sue it, and where he 
recovers Judgment against such 
county, it in turn may bring suit 
against the new county which by 
agreement had assumed liability for 
damages incurred by such constmo- 
tion.—Washington County 
phreys County, supra. 
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and the statute of hmitations begins to run against | 
such an action only from the creation of the new 
county, and not from the maturity of the original 
debt,3® Where no provision by statute has been 
made for an apportionment of assets, but a portion 
thereof has been paid to the new county, it is liable 
therefor in an action for money had and recei\ed.‘^^ 
However, common counts cannot be maintained 
against the new county for an indebtedness which 
It had no authority to assume nor can resort to 
the courts, for the collection of the amount appor¬ 
tioned, be had until the amount has been settled.^® 
Furthermore, detached territory cannot be required 
to pay its portion of an existing indebtedness, to the 
original county, until such county has paid the in¬ 
debtedness or more than its proportionate share 
thereof.^® A new county which, to adjust liability 
of territorial refunding bonds, issues bonds to the 
original county and pays interest thereon, is enti¬ 
tled to recover from the original county a propor¬ 
tional share of money which is paid by the state to 
reimburse the original county for interest paid by it 
on the refunding bonds.'^i 

Parties. A county sued on a demand for which, 
if it were liable, two other counties, formerly a part 
of it, were liable over to it under statute, is entitled 
to make them parties defendant, and to settle the 
entire controversy in the same action but in pro¬ 
ceedings to enforce the levy and collection of a tax 
to pay the bonds issued by a county, a portion of 
which was subsequently detached and formed into 
new counties with the provision that the new coun¬ 
ties should compensate the original county accord- 
'ing to the assessed valuation of the property in the 


detached territory, it is not necessary to make the 
new counties parties Where two or more coun¬ 
ties contribute territory for the formation of anoth¬ 
er county, one of the parent counties may sue the 
new county for an adjustment of liabilities between 
them*^ w'lthout joining the other parent county or 
counties.^® A new county, formed after a claim for 
damages against the old county has arisen, but be¬ 
fore the trial of the claim, is not a necessary party 
defendant to an action for damages against the old 
county, where a commission has ample powers to 
adjust the indebtedness between the counties.^® 

Pleading. In actions to compel payment, the pe¬ 
tition must be good against a general demurrer, 
and the answer must set up a legal defense,^® or a 
sufficient counterclaim.^® It is not necessary to sue 
for a particular specified amount if the amount to 
which the new county is entitled is uncertain.®® 

Judgtnent and costs. A decree requiring a county 
to levy annually a tax sufficient to pay off its pro 
rata share of another county’s indebtedness is not 
erroneous as requiring something beyond the coun¬ 
ty’s powers.®^ In a suit by a new county against 
the original county to recover a proportional share 
of money paid by the state to reimburse the origi¬ 
nal county for interest paid by it on refunding 
bonds, the costs and referee’s compensation will be 
equally divided.®^ 

Mandamus. In some states, where the county 
board or court of a new county is required to pro¬ 
vide for the payment of its proportion of the debt 
of the parent county, such action may be com¬ 
pelled by mandamus,®® on an application signed by 


36. U.S—^Robertson v. Blame Coun¬ 
ty. Idaho, 90 F 63, 32 CCA 512, 
47 I.R.A. 469. 

37- Cal.—Colusa County v Glenn 
County. 49 P. 457. 117 Cal 434. 

38. Pla.—Young V. Dixie County, 
106 So. 105, 89 Pla. 510 

39. Wis —^lowa County v. Green 
County, 1 Pinn. 518 

40 . Ky—Estill County v. Powell 
County. 247 S\V 1110, 198 Ky 19. 

41. Aria —Santa Cruz County v. 
Pima County, 336 P. 691, 28 Ariz. 
287. 

42 . Tex—Jeff Davis County v Pa¬ 
ducah City Nat, Bank. 54 SW 39, 
22 TexCivApp 167 

43» Fla.—Columbia County v. King. 
13 Pla, 461, 

44 . Ky—^Whitley County v. Wood, 
170 SW. 622. 161 Ky 234 

45. N.C.—^Vance County v Granville 
County. 12 SE. 39, 107 N.C. 291. 


48. S C —^Best v. Barnwell County, 
103 SE 479. 114 SC 123. 

47. Cal.—San Diego County v Riv¬ 
erside County. 58 P 81. 55 P 7, 125 
Cal. 495. 

Ga—^Houston County v. Peach Coun¬ 
ty. 149 SE. 219. 168 Ga. 813. 

Deolaxatloa held snffloleiiit 

Declaration by one county in a suit 
against another county, on an agree¬ 
ment that such other county was to 
assume all liability for road con¬ 
struction initiated by plaintiff coun¬ 
ty, where such agreement was au¬ 
thorized by law or ratified by the 
legislature, is not subject to de¬ 
murrer on the theory that a person, 
damaged by the laying out of a road, 
initiated by plaintiff county, should 
have brought suit against defendant 
county, and not against plaintiff 
county.—Washington County v 
Humphreys County. 89 So. 145, 126 
Miss 480. 


land County. 13 NW. 814, 49 Mich. 
454 

49. Wis.—Lincoln County v. Oneida 
County. 60 NW. 344, 80 Wis. 267. 

15 C.J p 414 note 2. 

5a N.C—^Love v, Schenck, 34 N.C. 
304 

51. Pla—Pinellas County v. Hills¬ 
borough County. 70 So. 658, 70 Fla. 
504 

52. Ariz —Santa Cruz County v, 
Pima County. 236 P. 691, 28 Ariz. 
287 

53. Ark—^Hempstead County v. 
Grave, 44 Ark. 317. 

16 C.J P 414 note 93. 

Faymeoit of taxes 

Where the act creating a new 
county provides that such new coun¬ 
ty shall receive certain taxes on 
lands situated in such new county, 
and the proceeds of tax sales of 
lands so situated, it has been held 
that payment thereof may be com¬ 
pelled by mandamus—State v. Hol¬ 
land. 66 N.W. 870, 91 Wis. 646. 


4& Mich—-Roscommon Tp. v. Mid- 
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the proper parties and containing thie necessar>* 
averments 

§ 39. Annexation or Detachment of Territory 
for Special Purposes 

Under some statutes, the territory of an organized 
or an unorganized county may be attached to another 
county for special purposes only Such attachment of an 
unorganized territory ceases when the territory shall It¬ 
self become an organized county. 

Under some statutes, the territory either of 
organized or unorganized counties may be attached 
to other counties for special purposes^s and such 
statutes are constitutional,^6 it being the rule that 
certain territory may be a part of a county for 
some purposes, and not a part of it for other pur¬ 
poses,and that the legislature can attach an un¬ 
organized county to several organized counties for 
different special purposes.58 Where the statute, 
specifically designates the purpose for which the 
territory or unorganized county will be consider¬ 
ed annexed, it is at once a grant and limit of juris¬ 
diction, and the territory will not be deemed an¬ 
nexed for any purpose other than the one so speci¬ 
fied.®® A statute providing that unorganized ter¬ 
ritory may be attached to an adjoining organized 
county does not authorize the annexation of an 
unorganized county to an adjoining organized coun¬ 
ty.®® 

During this temporary attachment, the county 
authorities will have entire control over the un¬ 
organized territory for the purposes of the attach¬ 


§ 39 

ment, the same as if such territory were a part of 
the county but such attachment will be severed 
on such territory becomimr or^Miiized and its offi¬ 
cers being elected and qualifieil In the case of an 
annexation for judicial pui poses, in the absence of 
an> provision of law providing how or by ivhom 
the court expenses shall be paid, no legal ground of 
action will be furnished by the one county against 
the other for contribution The right of a coun¬ 
ty expressly given by the constitution not to have 
associate judges cannot be taken away b}" the at¬ 
tachment to It of another county for judicial pur¬ 
poses 

Effect as to taxes, WTiere an unorganized county 
is attached by statute to another county for revenue 
purposes, the authorities of the latter county are 
the proper persons to levy and collect taxes on 
property situated in such unorganized county for 
revenue purposes,®® and the unorganized county 
has no right, on becoming organized, to taxes col¬ 
lected in it while it was unorganized and attached to 
the other county;®® but it has been held that, where 
such organization takes effect before such taxes 
become due, they should be paid to the treasurer of 
the new county.®*^ After such organization, the 
property within its limits is no longer subject to 
be taxed by the county to which it was attached; 
and, therefore, the taxes during the period of an¬ 
nexation should be limited to defra>ing the ordinary 
expenses of county administration.®® 

Where a portion of an organized county is at¬ 
tached to another for judicial purposes, the right is 


S4, Ark—^Lee County v. State, 36 
* Ark 276 

Iowa —^Dubuque v. Clayton County, 
3 Greene 604 
15 C J. p 414 note 94 
Wkexe new oonnAy 1* ooxnposed of 
snore tliaa one oonnty, application 
should be in behalf of all the old 
counties, or, if made by one, should 
show that a separate action could 
be had with regard to its own claim 
without injustice to others, if there 
are others still unsettled—^Lee Coun¬ 
ty V, State, 36 Ark 276 

65. La—^Parish of Caddo v Parish 
of Bossier, 113 So. 382, 164 La 
378 

15 CJ p 414 note 4. 

56. Tex.—^Loving County v. Higgin¬ 
botham. CivApp., 116 S.W2d 1110, 
error dismissed 

15 CJ p 414 note 5. 

57. Iowa—Slutts v. Dana, 116 N. 
W 1116, 138 Iowa 244. 

Vor eleotioas 

Statute providing for union of a 
new and an old parish in elections, 
and requiring sheriff of old parish to 
furnish new parish with list of tax¬ 


payers, does not show intention to 
create new parish entirely out of old 
parish —^Parish of Caddo v. Parish of 
Bossier, 113 So. 882, 164 La. 378 

58. Tex—^Portales First Nat Bank 
V. McElroy, 112 S.W. 801, 51 Tex. 
OivApp. 284. 

59. SD—State v. Hughes County, 
46 NW. 1127, 1 SB 292, 10 L R.A 
588. 

60. Neb—State v Hawkins, 146 N. 
W 1044, 95 Neb. 740 

15 C J p 414 note 9 

61. U.S.—Union Pac. B Co v Pen- 
iston. Neb., 18 Wall 6, 21 L Ed 
787. 

16 C J. P 414 note 10. 

S2, Kan—Hairs Pet., 17 P. 649, 38 
Kan 670 

Neb.—^Fremont, etc., B. Co. v. Brown 
County, 26 N.W. 194, 18 Neb. 516. 
63. ,Wis.—Crawford County v. Iowa 
County, 2 Chandl. 14 
04. Pa —Commonwealth v. Dum- 

bauld, 97 Peu 293. 

65. US—^Union Pac. B Co. v. Fen- 
iston, Neb, 18 Wall 5. 21 LEd. 
787 


Wis—Palms v, Shawano County, 21 
N W 77, 61 Wis 211 

66. Tex.—Loving County v. Beeves 
County, CivApp, 126 S W 2d 87, 
error refused 

Statute aisorgawlzlng county and 
attaching it to another oountyv for 
judicial and other purposes, and pro- 
; viding for assessment and collection 
of taxes for payment of its indebt¬ 
edness, does not giv'e it, after its re¬ 
organization, a right to taxes collect¬ 
ed in It while It was attached to oth¬ 
er county. In such a case, tax mon¬ 
eys, other than a special tax levied 
to pay a bonded indebtedness of dis¬ 
organized county, directed by stat¬ 
ute to be paid into treasury of coun¬ 
ty to which It is attached, does not 
constitute a trust fund for disor¬ 
ganized county on its reorganization. 
—^Loving County v. Beeves County, 
supra. 

67. Neb—^Morse v, Hitchcock Coun¬ 
ty, 27 N.W. 637. 19 Neb 566—Fre¬ 
mont, etc. B. Co V Brown Coun¬ 
ty, 26 N.W 194, 18 Neb. 616. 

68. Tex —^Nolan County v. State 
17 S.W. 823. 83 Tex. 181. 
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not thereby conferred on that county to tax the at¬ 
tached territory, as that is an executive and not a 
judicial power.®® 

§ 40, Precincts and Divisions for Special Pur¬ 
poses 

a. Definitions, nature, and status 

b. Creation and change of precincts or 

districts 

a. Befinitiozis, Nature^ and Status 

A district, prscinct, or department, as applied to 
counties, Is merely a territorial division of the county for 
political and administrative purposes. It has no corpo¬ 
rate capacity, and no ability to Incur obligations except 
as expressly authorized by statute. 

As used in connection with counties, a “district” 
may be defined as a portion of a county set apart 
for administrative or other purposes,*^® and a “civil 
district,” as a territorial subdivision of a county.*^^ 

A “precinct” is an established political subdivi¬ 
sion of a county;^® a subdivision of a county for 
election purposes a portion of a county.*^^ In 

counties not under township organization, there is 
no such thing as a political division, and for ad¬ 
ministrative purposes such counties are sometimes 
divided into precincts.^® Where the parish is the 
civil division of the state, corresponding to a coun¬ 
ty m other states, as explained sv^tsl § 1 b, a pre¬ 
cinct is exclusively a parochial subdivision.^® 

A “magisterial precinct” is a local subdivision of 
a county having no corporate autonomyJ^ 


Precincts or districts are mere territorial divi¬ 
sions brought into being for political and adminis¬ 
trative purposes they are entirely without cor¬ 
porate capacity,^® can neither plead nor be im¬ 
pleaded in actions,®® and are incapable of impos¬ 
ing on themselves any obligation or liability, ex¬ 
cept m pursuance of express legislative authori¬ 
ty,®^ However, in some states a precinct is a quasi- 
municipal corporation created by the state and vest¬ 
ed with certain corporate powers.®® The parti¬ 
tioning of the territory of a county into districts is 
not a grant, within the meaning of statutes relating 
to grants 

County department of public welfare is a mere 
geographical subdivision and agency of a single 
state department of public welfare,®^ 

b. Creation and Change of Precincts or Dis¬ 
tricts 

The power and duty of dividing counties into pre¬ 
cincts or districts, and of changing the same, may be 
imposed on the legislature, or may be delegated to county 
offlclals. The exercise of such power and duty by the 
proper officials must be done In a reasonably fair and 
Just manner, and in compliance with the statutory re¬ 
quirements. The legality of a precinct or district cannot 
be assailed In a collateral proceeding, but may be di¬ 
rectly attacked In a proper legal proceeding. 

In some states the duty of dividing counties in¬ 
to precincts or districts is imposed on the legisla¬ 
ture by mandatory constitutional provisions ;®5 and, 
under some statutes, such a partitioning is a neces- 


69. Mont —^Yellowstone County v. 
Northern Pac. R. Go., 25 P, 1068, 
10 Mont. 414. 

7(X Webster Int D., also 18 C J p 
1298 note 11. 

71- Tenn—^Maxey v Powers, 101 S. 

W. 181, 117 Tenn, 881, 397. 

11 CJ. p 796 note 88. 

District and county distinguished see 
supra 5 1b. 

T2. Ala.—Caudle v. Talladega Coun¬ 
ty Comrs. Ct., 39 So. 307, 144 Ala. 
502, 504. 

Neb.—State v Chichester, 47 N.W. 

984, 81 Neb 826, 327, 11 KR-A. 104. 
49 C J. P 1319 note 28. 

TBeaf' synonymous see Beat 10 C.J. 

S. p 220 note 93. 

**Vll]agii^ dlsthigTil^hed 
Neb.—State v, Chichester, 47 NW, 
934, 31 Neb. 825, 327, 11 L R A. 104. 

73. U.S.—Blair v. West Point Pre¬ 
cinct, C.C.Neb., 5 F. 265, 267, 2 Mc- 
Cnury 459. 

74i tT.S.—Union Pac. R. Co. v. Ryan. 
Wyo., 6 S.Ct 601, 118 TJ.S. 516, 524, 
28 l4.Bd. 1098. 

78. Neb.— union Faa R. Co. t. How¬ 


ard, 92 N.W. 579, 97 N.W. 280, 66 
Neb. 663. 

49 C.J. P 1319 note 33. 

76. La,—^Regard v, Avoyelles Po¬ 
lice Jury, 42 So. 438, 117 La. 962. 

77- U.S.—^Breckenndge County v. 
McCracken, Ky., 61 F. 191, 194, 9 
CaA. 442. 

38 C.J. p 332 note 78. 

78- Neb.—^Lewis v. Eyerly, 232 N. 
W. 576. 120 Neb. 343. 

Tenn—^Mazey v. Powers, 101 S.W 
181, 117 Tenn. 881, 397. 

11 CJ. p 413 note 21—49 aJ. p 1319 
note 29. 

Conunlsslonez districts are merely 
to define territory from which voters 
are to select commissioners, and have 
no function to perform as govern¬ 
mental agencies.—State v. Tlndell, 
210 P. 619, 112 Kan. 256. 

Election districts or precincts gener¬ 
ally see the GLJ.S. title Elections 
55 53, 64, also 20 CJ, p 88 note 
81-p 89 note 5. 

School districts see the C.JS. title 
Schools and School Districts 5 27; 
also 56 C.J- p 197 note 22-p 205 
note 87. 


Township as subdivision of county 
see the C.J.S. title Towns 5 3; 
also 63 C J. p 99 notes 27, 28. 

79. U.S.—^Blair v West Point Pre¬ 
cinct, C C.Neb., 5 P. 266, 267, 2 Mc¬ 
Crary 459 

Tenn—^Maxey v Powers, 101 S.W. 

181. 117 Tenn. 381, 397. 

15 C.J P 415 note 22—49 C.J. p 1819 
notes 30, 31. 

80. Neh.—State v. Dodge County. 4 
NW. 370, 10 Neh 20 

W.Va.—State v. Sistersville, etc., 
Tump. Co,. 49 S E. 464, 56 W.Va. 
550. 

81. Neb.—State v. Dodge County, 4 
N.W. 370, 10 Neb. 20. 

88. N.C.—Cleveland County v. Gas¬ 
tonia Citizens* Nat. Bank, 72 S.E. 
996, 167 N C. 191. 

83. CaL—^People v. Williams, 156 F. 

882, 29 CaLApp. 552. 

84h Ark.—^McDaniel v. Moora 118 S. 

W.2d 272, 196 Ark 201. 

‘^Public welfare** see Public 60 C.J. 
p 867 notes 17—19. 

86. Tenn.—Grainger County v. State* 
80 S-W. 750, 111 Tenn. 234, 

15 OJ. p 416 note 18. 
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sary step in the organization of a new county.sc 
Such division may be, and is often, delegated by the 
legislature to county officials, such as county courts, 
commissioners, and supervisors,and such a stat¬ 
ute is not invalid as against public policy nor is 
it repealed by a primary election law\8® A statute 
creating a suburban sanitary district within cer¬ 
tain counties, but not changing any lines of the 
counties or interfering with their general juris¬ 
diction, does not contravene a constitutional pro¬ 
vision relating to the creation of new counties with¬ 
out the consent of the residents.^® A statute con¬ 
stituting a special separate police district, outside 
cities and villages, excludes not only cities and vil¬ 
lages in being at the time of the act, but also those 
subsequently coming into existence.®^ 

The legislature also has power, except as limited 
or restricted by constitutional provisions, to alter, 
to abolish, or to change such precincts at will, and 
this power may be, and sometimes is, delegated to 
county boards .^2 


Excrclte of potver and duty. Where the powder 
and duty to create or to change precincts or dis¬ 
tricts are delegated to county authorities, they must 
make the change or division in a reasonably fair 
and just manner,®^ w’lth due regard to the conveni¬ 
ence of the people,®^ and must comply with statu¬ 
tory requirements,®^ such as in regard to the neces¬ 
sity for, and sufficiency of, notice of the proposed 
districting or redistncting;®® but a substantial com¬ 
pliance is sufficient.®" If an ordinance establishing 
districts is sufficient when the districts are establish¬ 
ed, a subsequent change in conditions will not affect 
Its validity ;®8 nor is the validity of a districting or 
redistricting affected by the necessity of placing the 
inhabitants of a city in more than one district, if the 
wards are not divided or the voting precincts not 
interfered with.®® 

Mistakes on the record may be explained and cor- 
rected.i However, there is a legal presumption in 
favor of the correctness of the record, in regard to 


86 L Tex.—Hunt County v. Rains 
County, CivApp., 7 SW,2d 648. 
Division Into townsliips for vot¬ 
ing purposes is necessary to the or~ 
ganization of a county, under some 
constitutions—^People v. Idaynard, 15 
Mich. 463. 

air, Ky—^Blair v. Lefler, 276 SW, 
347, 210 Ky 772. 

OkL—Board of Com’rs of Cherokee 
County V. Hatfield, 247 P.. 77, 121 
Okh 28. 

Tex.—Ward v. Bond, Civ.App., 10 S 
W 2 d 690. 

16 C.J. p 415 note 19. 

▼alidlty of statute 
A statute delegating such power 
does not violate a constitutional pro¬ 
vision forbidding the legislature to 
authorize any municipal corporation 
to pass laws inconsistent with the 
general laws of the state, as coun¬ 
ties are not munlcii>al corporations. 
—Dunn v. Wilcox County, 4 So. 661, 
85 AJa. 144. 

sa Ky,—Peak v. Akins, 86 S,W.2d 
851, 237 Ky. 711. 

89, Iowa.—State v. Parker, 126 N. 

W. 856, 147 Iowa 69 
Ml Md.—DeUiler v. Washington Sub¬ 
urban Sanitary Commission, 106 A. 
10. 183 Md. 644. 

9X. N.T.—Davies v. Cheshire, 232 
N,T.S. 477. 226 App.Div 822. 

98. Ala.—State ex reh Hdmunds v. 

Moses, 164 So. 562, 231 Ala. 216. 

15 OJ. p 415 note 27. 

SOatuifes hsld pennlMrilve 
A statute providing that the board 
of supervisors may, by a two-thirds 
vote, change the boundaries of su¬ 
pervisorial districts of a county, and 
tbat such districts shall be as near¬ 


ly equal In population as may be, 
vests the supervisors with permission 
to change their supervisorial districts 
as convenience requires, the word 
“may** as used therein being held as 
meaning jiermissive and not as equiv¬ 
alent to “shall” or “must,**—^Peterson 
V Board of Sup*rs of San Mateo 
County, 269 P. 743, 93 CaLApp 490. 

93. Neb—Lewis v Eyerly, 232 NW. 
570, 120 Neb. 348. 

Tex.-^ubose v. Woods, Civ.App., 162 
S,W. 3. 

94, CaL—^Peterson v. Board of 
Sup*rs of San Mateo County, 269 P. 
743, 98 Cal.App. 490. 

Tex.—^Lewis v. Hams, CIvApp., 48 
S.W.2d 730—Dubose v. Woods, Civ 
App., 162 SW. 3. 

“Couvanience,’’ as used in this con¬ 
nection, does not apply to the con¬ 
venience of all the people of the 
county, but rather to the convenience 
of the residents of each district, as 
created; and accordingly where new 
precincts are more convement for 
the people residing in each of them, 
no objection by taxpayers on the 
ground of inconvenience can be 
heard.—Ward v. Bond, Tex.Civ.App., 
10 S.W.2d 690. 

95. Cal.—^Peterson v. Board of 
Sup’rs of San Mateo County, 269 P, 
748, 98 CaJLApp. 490. 

N-ev.—State v. Kelso, 208 P- 424, 46 
Nev. 128. 

S.D.—State v. Scott, 227 N.W. 672, 66 
S.D. 144. 

15 aj P 415 note 88 . 

90 , Ky.—^Blaar v. I^efler, 276 S.W. 
. 847, 210 Ky. 772. 

Fostiug of notioo 

Under a statute conferring power to 
reapportion justice’s distriets on 

795 


county courts, court is without juris¬ 
diction to act unless notice of pro¬ 
posed application for reapportion¬ 
ment be given by written notices 
posted at courthouse door, and in 
three or more public places in each 
justice’s district of county, at least 
twenty days before term of court at 
which application for appointment of 
commissioners Is made Posting the 
notice on a telephone pole forty feet 
away from the courthouse door is not 
sufficient.—^Blair v. Lefler, supra. 
PnblicatioiL of notioe 

Publication of notice of an election 
for a proposed fire protection district 
in a newspaper other than the one 
designated for that purpose, as the 
one most likely to e\ve notice to 
the electors, is insufficient.—Norman 
V. Cogswell, 265 P. 251, 82 Cat App. 
159 

97. Cal.—Harnett v. Sacramento 
County. 235 P. 446. 196 Cat 676. 

16 CJ. P 415 note 34. 

98L Cat—^Harnett v. Sacramento 
County, supra. 

Bqnality of populatloa 

If supervisorial districts are prac¬ 
tically equal in population when the 
ordinance creating them is passed, 
subsequent inequalities, resulting 
from movement of population, will 
not render the ordinance invalid — 
Harnett v. Sacramento County, su¬ 
pra. 

99. Kan.—State v. Board of Com’rs 
of Montgomery County, 264 P. 84, 
125 Kan. 379—State v. Tindell, 218 
P. 619, 112 Kan. 256. 

1 . Okl—State V. Houser, 249 P. 877, 
121 OkL 200 . 

15 ax p 416 note 85, 
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the districting:,2 and a precinct actually formed and 
organized will be deemed a de facto organization, 
regardless of whether the meeting of the county 
commissioners at w’hich it was created, was lawful¬ 
ly held or not,^ and a division made w’lll be allow¬ 
ed to stand where no attempt has been made, in 
the way provided by statute, to have it corrected,^ 
or w'here at least the courts are without power to 
make the division^ and will not interfere with the 
discretion of the county authorities w'hen exercised 
in a fair and reasonable manner.® An order divid¬ 
ing a county into supervisor districts takes effect at 
once,*^ and ordinances dating back a great number 
of years, which establish districts, will not be held 
invalid on the ground that they do not comply 
with the statute.® 

Compcctncss of territory and equality of popula¬ 
tion, A provision requiring a division into dis¬ 
tricts or precincts as compact in territory and equal 
in population as possible, means that the territory 
of a district must be closely united.® It raises a 
presumption for equality m area as near as prac¬ 
tical,and it will also be presumed that the proper 

DesoxiptlOB. of ‘boimdaxiaft 
An error in an order creating: a 
justice's precinct as to the descrip¬ 
tion of Its boundaries may be correct¬ 
ed by another order sufficiently de¬ 
scribing: the boundaries, and the fact 
that some part of the territory which 
was formerly supposed to be, or ac¬ 
tually was, within the boundaries of 
the old IS omitted does not render 
the order irregular or invalid — 

Hastings v Townsend, Tex.CiyApp, 

136 SW 1143. 

2. Okl—State v. Houser, 249 P. 377, 

121 Okl. 200 

3. Neb—South Omaha v. O'Bourke, 

97 N.W 60J, 70 Neb 479, 

4- Ky—^Mclnerney v. Huelefeld, 76 
SW. 237, 116 Ky 28, 
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5. Tex—^Dubose v. Woods, Civ.App,, 

162 S.W 3. 

6. Cal—Dozier v. Board of Sup'rs 
of Shasta County, 20 R2d 726, 130 
Cal App 746. 

Kan—State v. Tlndell, 210 P. 619, 

112 Kan 256. 

Tex.—^Dubose v. Woods, Civ.App,, 162 
SW 3. 

T. Iowa,—State v. Parker, 126 N.W. 

856, 147 Iowa 69. 

8; Cal.—Dozier v. Board of Sup'rs 
of Shasta County, 20 P.2d 726, 130 
Cal App. 746. 

9. Kan.—Close v. Tindell, 210 P, 619, 

112 Kan 256. 

Okl—^Wails V. Board of Com'rs of 
Okmulgee County, 9 P.2d 946, 156 
Okl. 166. 

^CkMBpact^ has various shades of 
meaning when used in this connec- 


officials, in dividing a county into districts, intend so 
to divide the territory of the county as not to leave 
strips not included in any district and consequent¬ 
ly, where tw’o adjoining districts are described as 
bounded by a river flowing between them, the 
thread of the mam channel is the dividing line.i2 
The duty of determining how nearly the districts 
shall approximate equality in population and com¬ 
pactness in territory is vested solely m the board re¬ 
quired to make the division, and its determination 
w’lll not be disturbed unless its discretion has been 
abused,and on that issue the burden rests on the 
party alleging abuse.i'^ 

Under such provision, a redistricting is required 
to be effected from time to time for the purpose of 
adjusting the districts to the changing population 
and maintaining them as nearly equal m population 
as possible and under some statutes, such redis- 
tnetmg should be done on the basis of the last offi¬ 
cial census, notwithstanding a claim of errors there- 
in.i® This duty is largely discretionary with the 
board or commissioners having authority to make 
the change but the statute should be complied 

courts will not condemn an order by 
the board of county commissioners 
dividing the county Into three com¬ 
missioner districts as comi>act and 
eaual in population as possible, mere¬ 
ly on the ground that another could 
be made conforming with more lit¬ 
eral exactness to the statutory re¬ 
quirements—State v- Tindell, 210 P. 
619, 112 Kan. 266. 

l4i Kan—State v. Tindell, supra. 

15. Kan—State v. Board of Com’rs 
of Montgomery County, 264 P 84, 
125 Kan 379 

Neb—State v Haverly, 87 NW. 969, 
62 Neb. 767. 

Duty of commlssioxLers 
Where a county has not been re- 
districted into commissioner districts 
for fourteen years, and where the 
population of one of the distxicls has 
increased so that it contains a ma¬ 
jority of the entire population of the 
county, it is the duty of the county 
commissioners to redistrict the coun¬ 
ty so that the districts will be as 
compact and equal in population as 
possible—State v. Jones, 220 P. 276, 
114 Kan 726 

1®. Kan.—State v. Board of Com’rs 
of Montgomery County, 264 P. 84, 
125 Kan 379. 

17- Wash—^Morris v. E^vor, 284 P- 
1040, 134 Wash. 76. 

Igedistzictliig is arbitrary and oa- 
pridoiis which results in making the 
number of registered voters in one 
district almost four times that of 
I the other two districts combined.— 
State V. Board of Com’rs of King 
I County, 268 P. 736, 146 Wash. 449. 


25 KyU 


tion, and permits the consideration 
in good faith of existing lines, topo¬ 
graphy, means of transportation, and 
other factors, and means that the 
territory shall be closely united, and 
not necessarily that the residents of 
each district shall be united in in¬ 
terest.—State V. Tindell, 210 P, 619, 
112 Kan 266. 

Xn ohanglii g lines between, two 
m i l i tia districts^ isolated portion of 
territory of one of them, not con¬ 
tiguous to other, should not be trans¬ 
ferred to latter; nor should two por¬ 
tions of a district be left entirely 
segregated from each other—^Howell 
V. Kinney, 27 S K 204, 99 Ga. 544 

10, Okl—-Wails V Board of Com’rs 
of Okmulgee County, 9 P.2d 946, 
156 Okl. 165. 

11. Cal—^People v. Williams, 166 P. 
882, 29 CahApp. 562, 656. 

16 Gjr. p 415 note 29. 

13- Cal—^People v. Williams, supra 

13. Kan—State v. Tindell, 210 P 
619, 112 Kan. 266. 

Okl—Wails V. Board of Com’rs of 
Okmulgee County, 9 P.2d 946, 166 
OkL 166. 

Unreasonable departure from equally 
ty necessary to warrant review 
Not every departure from equality 
and the number of inhabitants ought 
to be the subject of review by the 
courts, but such departure must be 
a grave, palpable, and unreasonable 
deviation from the standard, and suf¬ 
ficient to convince a fair man that a 
wholly unnecessary inequality has 
been intentionally provided for. The 

796 



20 C.J S. 


COrNTIES 


§ 40 


with as to the manner, and as to the time or fre¬ 
quency, of making the change If the county 
^ard, authorized to do so, omits to change the 
boundaries of districts, so as to comply with the 
statute, a redistricting may be effected by initia- 
tive,^^ provided the initiative ordinance itself com¬ 
plies with the statute.20 


Petition. Compliance must also be had with the 
statutory provision as to the necessity for, and suffi¬ 
ciency of, a petition to be signed by a prescribed 
number of qualified electors,-^ as determined b> the 
votes cast at the last preceding general election for 
congressmen 2 or by a proper number of a com¬ 
mittee appointed for that purpose -3 In determin- 


<<CoxLvenieiLce of tlie people,” as 
used in a constitutional provision 
which, in substance, requires the di¬ 
vision of the county “from time to 
time, for the convenience of the peo¬ 
ple, into precincts,” does not impose 
on the commissioners' court the ab¬ 
solute duty of rearranging the bound¬ 
aries of commissioners’ precincts ac¬ 
cording to their respective popula¬ 
tions, voting strengths, and taxable 
valuations —^Lewis v. Hams, Tex. 
Civ App , 48 S W 2d 730. 

Effect on oandldloy for commlfwloner 
Where a member of a board of 
commissioners is a candidate for re- 
election, and his opponent resides in 
the extreme northwest section of a 
township, so that if its lines are 
changed he will become a nonresi¬ 
dent of the district and can not be¬ 
come a candidate, in redistricting the 
county into new commissioner dis¬ 
tricts under such circumstances the 
commissioners have a right to take 
that fact into consideration —State 
V. Tindell, 2X0 P 619, 112 Kan. 256 
18. Okl—^Board of Com'rs of Chero¬ 
kee County v Hatfield, 247 P. 77, 
121 Okl. 28 

SD—State v Scott, 227 NW 572, 56 
SD 144 

Tex —State v Rigsby, 43 S W. 271, 17 
Tex Civ App 171 

Wash—State v Board of Com'rs of 
King County, 263 P. 735, 146 Wash. 
449. 

Application of provision 
A statutory provision that the 
boundaries of commissioners* dis¬ 
tricts shall be changed not oftener 
than once in four years, applies to 
redistricting a county as well as to 
cases where there are fractional vot¬ 
ing precincts and to subsequent or¬ 
ganized counties—State v Board of 
Com'rs of King County, supra. 

Bays before election of Justice 

Primary election for nomination 
of candidate for 3 ustice of peace is 
not such an election as is contem¬ 
plated by a statute forbidding reap- 
portionment of justices' districts, 
within sixty days of election of jus¬ 
tice of peace—^Wilson v Dean, 197 
S.W 647, 177 Ky. 97 
Once in three years is the limit of 
time within which such changes may 
be made under some statutes—Ter¬ 
ritory v Cass County, 60 N.W. 479, 6 
Dak 39. 

15 CJ p 415 note 27 [a] (3). 
fffcatntes construed 

(1) To give county commissioners 


authority as soon as new statute 
prohibiting alteration of commis¬ 
sioners* districts more than once in 
three >ears took effect to make 
change thereunder, although change 
may have been made under old stat¬ 
ute within three years next prior to 
taking effect of new statute—Board 
of Com'rs of Cherokee County v Hat¬ 
field, 247 P 77. 121 Okl 28 

(2) To require that where a city 
contained more than two fifths of the 
population of the county, it should be 
divided into two commissioner dis¬ 
tricts and have two commissioners 
—Codington County v Board of 
Com'rs of Codington County, 199 N. 
W 694, 47 S D 620. 

Birectozy provision 

A provision that the boards of 
supervisors in certain counties shall 
have authority at their last session, 
before the general election in each 
year, to change the boundaries of 
the supervisor districts in their re¬ 
spective counties is merely directory, 
and does not restrain the exercise of 
the same power at other sessions.— 
Tuohy v. Chase, 30 Cal 524. 
Prospective statute 

A statute amending a prior statute 
by changing the language m the old 
statute, to wit, “and subject to alter¬ 
ation at least once in three years,*' 
to read, “and subject to alteration 
not more than once in three years,” 
IS prospective in its effect and not a 
mere legislative construction and 
retroactive —Board of Com'rs of 
Cherokee County v. Hatfield, 247 P. 
77. 121 Okl 28. 

19. Cal.—^Dozier v. Board of Sup'rs 
of Shasta County, 20 P2d 726, 
130 Cal App 746 

ao. Cal —Harnett v, Sacramento 
County, 235 P 446, 195 Cal. 676 i 
Frovldiiig gross inequalities 

The fact that a proposed initiative 
ordinance redistricting a county will 
result in less inequality in popula¬ 
tion, and that the county should be 
redistricted to avoid present inequali¬ 
ties, does not justify an ordinance 
which Itself provides for gross in¬ 
equalities —Harnett v Sacramento 
County, supra 

ai. Nev.—State v Streshley, 309 P. 
712. 46 Nev. 199 

Beflnlte proposal eff changes need 
not be contained in a petition invok¬ 
ing the jurisdiction of the redistrict¬ 
ing board under a statute relating to 
redistricting of counties into commis- 
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sioner districts —State v Kopriva, 
194 NW’ 704, 49 X D. 1010 
Xtecord of compliance 

A purported order of the county 
commissioners di\idmg a county into 
commissioner districts is of no effect, 
where the record does not show that 
the board acted on a petition signed 
by qualified electors, or that they 
constituted twenty per cent of the 
electors, as required by statute — 
State V Streshley, 209 P. 712, 46 
Nev. 199. 

Order of division ineffectual where 
insufficient petitioners 
A purported order of the county 
commissioners dividing a county into 
three districts, one of which con¬ 
tained more than half of the coun¬ 
ty's voters, Is of no effect, where the 
record does not show that twenty 
per cent of the qualified electors pe¬ 
titioned for such a duision as re¬ 
quired by statute, especially since 
this statute also required each dis¬ 
trict to contain “as near as may be” 
one third of the county’s \oters.— 
State V. Kelso, 208 P 424. 46 Nev. 
128. 

29. N D —State ex rel Verry v. 
Murray, 260 NW. 677, 65 N D. 

j 600. 

“Congressman,” as used in a stat¬ 
ute providing that a certain per¬ 
centage of the legal voters of the 
county, as determined by the votes 
cast at the last preceding general 
election for congressmen, must sign 
a petition for redistricting the county 
into commissioner districts, means a 
representative in the national house 
of representatives —State ex reL 
Verry v Murray, supra—State v. 
Kopriva, 19 i NW 704, 49 N D 1040. 

Where two congressmen were elect¬ 
ed, the number of petitioners re¬ 
quired 18 determinable by the number 
of electors voting at the election 
rather than by the number of votes 
cast for both congressmen, in the 
absence of a showing as to the 
number of electors who voted for 
candidates for such offices —State ex 
rel. Verry v Murray, 260 N W. 677, 
65 N.D. 600. 

23L Mass —^Weymouth, etc, Fire 

Dist. V Norfolk County, lOS Mass. 
142. 

Petition to divide property and debt 
of fire district 

A petition to county commission¬ 
ers to divide the property and debt 
of a fire district, made by a portion 
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ing the sufficiency of the petition, the board acts in 
a quasi*judicial capacity, and in the absence of 
fraud or arbitrary action, its determination as to 
the genuineness and duplication of signatures and 
as to the qualifications of the signers is conclu- 
sive.2^ The signers of such a petition may with¬ 
draw their signatures therefrom at any time prior 
to the time when the board acquires jurisdiction, 
which is only when the board convenes to consid¬ 
er petitions.-'* 

Objection to division. The legality of a political 
subdivision of a county cannot be assailed in an 
election contest or any other collateral proceeding; 
but it may be directly attacked in a proper legal 
proceeding,26 as by a suit in equity to restrain put¬ 
ting into effect a redistricting order ;27 and the 
courts will not hesitate to grant relief where the di¬ 
vision made is manifestly wrong, unfair, and arbi- 
trary.28 The fact that the district attorney advised 
the county commissioners that the county could be 
divided into districts does not estop third persons 
from urging that the commissioners’ record does 
not show a compliance with the statute-26 It is no 
ground for annulling a redieiricting order that it 
will have the effect of depriving a candidate for of¬ 
fice of an election, or an official of his office.20 

A county board cannot, without notice or a hear¬ 
ing or evidence that the records do not speak the 
truth, enter a nunc pro tunc order annulling a reso¬ 


lution fixing the boundaries of a district, where one 
member of the board had not participated in passing 
the original resolution.^! 

§ 41. —• Precinct Bonds 

Bonds properly Issued by a county on behalf of a 
precinct thereof, in the manner and for the purposes au¬ 
thorized by statute, are valid and in legal effect bonds 
of the county. 

Bonds may be issued by a county on behalf of a 
precinct thereof, where such issuance is authoriz¬ 
ed by law, 2 2 and such bonds, when issued by the 
proper officers of the county, are in legal effect 
bonds of the county, although voted by the inhabi¬ 
tants of the precinct,22 and although a judgment on 
such bonds must be satisfied out of a tax levied on 
the taxpayers of the precinct.24 The issuance of 
such bonds must be made in the manner26 and for 
the purpose prescribed, and bonds issued for an un¬ 
authorized purpose are void.2« However, bonds 
are not invalidated by reason of it not appearing 
on their face that they were issued on behalf of 
the precinct, where such fact appears in the stat¬ 
ute authorizing their issuance.27 

In some states the remedy provided by statute 
for enforcing the liability of a county on bonds 
issued by it in behalf of precincts of said county 
is by mandamus to compel the levy of a tax;22 
but in the courts of the United States, even when 
sitting in a state whose statutes contain such a pro¬ 


of the district which hss voted to 
withdraw therefrom, is not Invalidat¬ 
ed hy the fact that it is signed by 
only a majority of the committee ap¬ 
pointed to carry the vote into effect, 
nor by the ftict that xt is also signed 
by persons not on the committee, and 
is not barred by the filing of a bill 
in equity by the petitioners to re¬ 
strain the district from assessing a 
tax.—^Weymouth, etc., Fire Dist v. 
Norfolk County, supra. 

24. N,D.—State ex rel. Verry v. 

Murray, S60 N.W. 577. 56 N.D. 

500 

2K. N D —State ex reL Verry v. 

Murray, supra. 

26i, Tex.—Warren v. Robinson, Civ. 

Appw, 82 S.W.2d 871. 

*7. Tex.—Ward v. Bond, Civ.App.. 

15 S.W.2d 680. 

BlsadHnr held InsHtnotsat 

A mere allegation, in a taxpayers* 
suit to restrain the commissioners* 
oourt from putting into effect an or¬ 
der redistricting commissioners' pre¬ 
cincts, that it would be possible for 
one precinct not to get a share of 
the road money or a full share of any 
other public fund, is insnfiXeient to 
invoke the equity powers of the 
oourt, since the presumption ob¬ 


tains that incoming commissioners 
and the county Judge will perform 
their duties in an impartial and 
legal manner —^Ward v. Bond, su¬ 
pra. 

28. Tex,—^Dubose v. Woods, Civ. 
App., 152 S.W. 3. 

29. Nev.—State v Streshley, 209 P. 
712, 46 Nev. 199 

30. Tex.—State v. Rigsby, 43 S.W. 
271, 17 TexClv.App. 171. 

Hairing It impossible for oommls- 
stosair to he aleoted, 

It is no ground for annulling a 
redistricting order, which has the 
effect of putting two commissioners, 
who formerly lived in other pre¬ 
cincts, in the same precinct, and 
thereby makes it impossible for one 
of the commissioners, as successful 
candidate in the primary election of 
his original precinct, to he elected in 
the general election, since he has no 
vested right to election.—^Ward v. 
Bond, TexCiv.App., 10 S.W.2d 590^ 

3l« OkL—State v. Houser, 249 P. 
877, 121 OkL 200. 

32. U.S.—Nemaha County v. Frank, 
Neb., 7 act 895, 120 U.S. 41, 80 
UBd. 584. 

15 ax p 415 note 42. 
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Sepaxate dlstzlot is regarded as a 
county within the meaning of a con¬ 
stitutional provision authorizing the 
issuance of bonds to pay outstanding 
Indebtedness, where another consti¬ 
tutional provision authorizes a coun¬ 
ty to have two districts and two 
county seats.—Jewett v. Norris. 278 
aw. 662, 170 Ark. 71 

33. US —^Blalr v. West Point Pre¬ 
cinct, C.aNeh, 6 F. 255, 2 Mc¬ 
Crary 469. 

34. US —^Breckinridge County v. 
McCracken, Ky., 51 F. 191, 9 C,a 
A- 442—^Blair v. West Point Pre¬ 
cinct, C.C.Neb, 5 F. 256, 2 Mc¬ 
Crary 469. 

35. Neb—State v. Babcock, 28 N.W. 
247, 21 Neb 599. 

88, US —Osborne v. Adams County, 
C.aNeb,, 7 F. 441, 2 McCrary 97, 
affirmed 1 S.Ct. 158, 106 U.a 181, 
27 L.Bd. 129. 

37. US —^Blair v. West Point Pre¬ 
cinct, aC.Neb., 6 F. 256, 2 McCrary 
459. 

38. Neb.—State v. Dodge County, 
4 N.W. 370, 10 Neb. 20. 

Mandamus to compel levy to pay 
county bond in ^reneral see the 
OJ.S. title Mandamus § 182; also 
88 ax p 775 note 50 [e]. 
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vision, an action at law will lie on such bonds i action thereon should be brought against the coun- 
against the county, and is the only remedy, and an I ty.^^ 

m. CK)VXIKNMENT AND OFFICERS 


A. ORGANIZATION AND GOVERNMENTAL POWERS IN GENERAL 


§ 42. Constitutional and Statutory Provisions 

The organization^ government, and functions of a 
county as an agency of the state and a quasi corporation 
depend on the constitutional and statutory provisions 
of the state under which It has been created. 

Apart from its creation, as considered above in § 
11 of this Title, the organization, government, and 
functions of a county as an agency of the state, 
supra §§ 1, 3, depend on the constitutional and statu¬ 
tory provisions of the state under which it was cre¬ 
ated. 

Perm of government. In the absence of constitu¬ 
tional restrictions, the legislature has absolute pow¬ 
er in determining the framework of county govern¬ 
ment,and in the exercise of such power, par¬ 
ticular statutes providing for, or permitting the 
adoption of, a new form of county govemment,^^ 

such as the commission,^^ county president,or 

county manager'*^ form of government, have been 


construed and applied in a number of cases. 

In order to avoid the disadvantages arising from 
duplication in government in counties where large 
cities exist, constitutional provisions in some in¬ 
stances provide for the consolidation of county and 
municipal govemments.^6 

§ 43. Organization 

Th« organizing of a county It the vetting of corpo¬ 
rate rights and powers In the people of such territory, 
and. In the absence of constitutional restrictions, the 
legislature may provide therefor by special enactments 
or by general laws. 

The establishing of a county is the setting apart 
of a certain territory to be in the future organized 
as a political community or quasi corporation for 
political purposes; and the organizing of a county 
is the vesting in the people of such territory such 
corporate rights and powers.^ ^ A county cannot bd 
organized until after it has been created,^7 and it 


89. US.—^Blair v. Cuming: County, 
Neb. 4 set. 449, 111 U.S. 363. 28 
LEd. 467. 

15 aJ. P 416 note 49. 

40l Ky.—Fox V. Board for LiOuls- 
vllle & Jefferson County Children’s 
Home, 60 S.W2d 87, 244 Ky. 1. 
Uniformity of county government see 
the C.J.S. title Statutes §$ 186, 193. 
also 15 C.J p 421 notes 19-24, and 
59 C.J. p 765 notes 70-73. p 761 
note 41-p 762 note 52. 

Xfe is the duty of the legislatmze 
in such ccLses to provide an adequate 
and efficient system of county gov¬ 
ernment.—^Law V. City of Spartan¬ 
burg, 146 SB. 12, 148 S.C. 229— 
Spartanburg County v. Miller, 132 S. 
B. 673, 135 S C. 856 
Goiistltatlonal ameaidmen.t author¬ 
izing legislature to provide forms of 
county organization and government 
different from that provided for by 
the constitution was held to apply to 
every section of constitutional article 
providing for county organization 
and government.—^Lipscomb v. Nuck- 
ols, 172 S.B. 886, 161 Va. 936. 

41. Statute held not Invalid 
Statute providing for an alterna¬ 
tive form of county government, 
•Vatemative** meaning a form of gov¬ 
ernment alternative to existing form. 
—Burke v. Krug, 291 N.T.S. 897, 
181 Mine. 687. 

4Si Adoption, dependent on oltlseBji’ 
wishes 

Whether fiscal court form or com¬ 


mission form of county government 
is adopted deiiends. not on simi¬ 
larity or difference in respect of oth¬ 
er counties, but on citizens’ wishes.— 
Felts v. Lmton. 289 S.W. 312, 217 
Ky. 805. 

Special election 

Statute providing for special elec¬ 
tion on question of adopting com¬ 
mission form of county government 
was construed to require such spe¬ 
cial election to be held on regular 
election day, and therefore not to 
conflict with constitutional prohibi¬ 
tion of more than one election each 
year in county; and a special elec¬ 
tion held after the regular election in 
the same year is void and ineffective, i 
—^Patterson v- I-awson, 76 S.W.2d 
607. 266 Ky. 781. 

43. Statute held not invalid 
N.T—Cort V. Smith, 291 N.T.S 54, 

249 App.Div, 1, affirmed 6 N.B.2d 
414, 278 N.T. 481 

44. Statute held not Invalid 

N.T.—Cort V- Smith. 291 N.T.K 54, 
249 AppDiv. 1, affirmed 6 N.B.2d 
414, 273 N.T, 481. 

Statute held invalid 
Neb—State ex reL O’Connor v. Tusa, 
265 N.W. 524, 130 Neb. 628. 

When change effective 

In constitutional provision that 
change in form of county govern¬ 
ment by legislature shall become ef¬ 
fective In county "when” approved 
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at election, word "when” does not 
refer to time, but to fact of ap¬ 
proval as condition precedent to 
change becoming effective; hence 
change to county manager form of 
government does not become effec¬ 
tive on date of adoption by voters.— 
Liipscomb V. Nuckols, 172 SR 886, 
161 Va. 936. 

45b OolUity govexument not abol¬ 
ished 

(1) Constitutional provisions creat¬ 
ing the city and county of Denver do 
not abolish county government with¬ 
in the territory affected.—Dixon v. 
People, 127 P. 930, 53 Colo. 627—Peo¬ 
ple V. Curtice, 117 P. 367, 60 Cola 
603. 

(2) The municipality has no power 
to legislate on matters solely affect¬ 
ing county affairs.—^Hilts v Markey, 
122 P. 894, 52 Colo 382. 

3booaI self-government is not liu 
vaded by a statute authorising con- 
I solidation of a county and the cities 
and towns therein, passed in pur¬ 
suance of constitutional authoriza¬ 
tion.—State V. Cooney, 225 P. 1007, 
70 Mont. 356. 

46. Minn.—^Detroit First Nat. Bank 
V. Beltrami County, 79 N.W- 691, 
77 Minn. 43. 

15 G.J.-P 417 note 61. 

47. Wyo.—^Big Horn County v,* 
Woods, 106 P. 923, 107 P. 758, 16 
Wyo. 316. 
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has been held th.-it a county may, for certain pur¬ 
poses at least, exist without a government, and 
hence may be said to be created as distinguished 
from organized,*® but oppf')se<l to this is the rule 
that a county cannot exist w ithoiit having been first 
organized.*^ A county completely organized has 
been held to signify a county having wuthin itself 
the necessary means for performing its functions 
independently of any other county, with its law¬ 
ful offices and machinery for carrying out the pow¬ 
ers and performing the duties belonging to that 
class of corporate bodies.^® 

The organizing of counties is, with some restric¬ 
tions as to area, population, and assessable proper- 

ty,5l left exclusively^^ the legislature of the 

state ;53 and until some act of the legislature au¬ 
thorizing It the people of a district have no right 
to act as an organized county.54 The legislature 
may provide by special enactment®® or by general 
law for the future organization of counties.®® 

§ 44. — Procedure 

In some Jurisdictions, an application or petition for 
the organization of a county must be made to designated 
officers, and compliance with prescribed regulations is 
essential. 

The legislature need not itself exercise its pow¬ 
er to organize counties, but may, and frequently 
does, delegate the same to officers or commission¬ 
ers appointed for the purpose.® ^ In some jurisdic¬ 
tions it is expressly provided that, where an un¬ 
organized or disorganized county desires to be 


organized or reorganized, a memorial or petition 
expressing such desire and signed by a certain num¬ 
ber of qualified voters or freeholders residing m 
such unorganized or disorganized county shall be 
presented to the governor,®® or to the commission¬ 
ers’ court of the old county, where authority to 
organize is conferred on such commissioners,®® and 
compliance with the prescribed regulations is es¬ 
sential.®® 

Although commissioners and their clerk, lawfully 
appointed to organize a county, are not entitled to 
compensation in the absence of express statutory 
provision therefor,®^ expenses necessarily incurred 
by them in the discharge of duties imposed on them 
by law are a valid claim against the county when 
organized.®^ 

§ 45. - Collateral Attack 

The validity of a county's organization cannot be 
collaterally attacked. 

The validity of the organization of a county can¬ 
not be collaterally atacked.®® 

§ 46. -Proceedings to Restrain or to Va¬ 

cate Organization 

Under proper circumstances the organization of a 
county may be restrained by a court of equity, or its 
legality may be inquired into in a proceeding in the na¬ 
ture of quo warranto. 

On a proper application being made by an ag¬ 
grieved individual,®4 a court of equity may -restrain 
the organization of a county where the act creating 


48- Mich—Oarleton v. People, 10 
Mich. 250. 

Nev—State v Blasdel. 6 Nev. 40. 
SI>—Merchants’ Nat Bank v Mc¬ 
Kinney. 48 NW. 841, 2 SD 106. 

16 C.J p 417 note 63. 

49- Okl.—^Whitehead v. Galloway, 
163 P. 1101. 

15 C.J. p 417 note 64 
Sa Neb—Behr v. Willard. 10 N.W. 
525. 11 Neb. 601 

15 C.J. p 417 note 65. 

Idazs eKlstenjce of legialatiTS act 
declaring organized a county previ¬ 
ously established, and providing for 
the apiKuntment of county officers, 
does not of itself make an organized 
county—State v. Honerud, 68 N.W. 
323. 66 Minn, 32 

51. Wyo.—^Fremont County v. Per¬ 
kins, 38 P. 915, 6 Wyo. 166. 

58. Kan.—State v. Pawnee County. 
13 Kan. 426. 

16 C.J. p 417 note 67. 

53. Wis.—State v Stevens, 88 N.W. 

48, 112 Wis. 170. 

16 C.J. p 417 note 68. 

54i Minn.—State v. Honerud. 68 N. 


W 323, 66 Minn 32--State v. 

Parker, 25 Minn 215 
55. Nev.—State v Irwin, 5 Nev. 111. 
16 CJ p 418 note 70. 

66- Kan.—State v. Pawnee County, 
12 Kan. 426 
15 C J. p 418 note 71. 

57. Kan.—State v. Pawnee County, 
12 Kan. 426 

15 C.J. p 418 note 72. 

58. S D.—^Merchants' Nat. Bank v. 
McKinney, 48 NW 841, 2 S.D. 106. 

15 C J p 418 note 73 

59. Tex—State v. Cook, 14 SW. 
996. 78 Tex. 406. 

60 . PetitioxL 

The petition may be signed only by 
qualified voters, and a statement 
that signers were qualified implies 
they resided in the county to be 
formed —Earnest v, Woodlee. Tex. 
Civ.App., 208 S.W. 963, dismissed for 
want of jurisdiction. 

Slgnt-ng or retraciiig by third person 
Signatures of voters may be affixed 
by a third person in their presence 
and at their direction; and, where 
signatures are wrUten with pencil, 
retracing with ink to preserve them 
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from obliteration does not constitute 
a material alteration of the petition 
—^EkLmest v. Woodlee. supra 
Order for organization held snllioient 
Tex.—^Earnest v Woodlee, supra 

61. Wyo —^Taylor v Big Horn Coun¬ 
ty. 70 P. 836. 11 Wyo 106 

16 C J p 418 note 76 

62. Wyo.—Taylor v Big Horn Coun¬ 
ty. supra 

63. Wyo.—State v Snyder, 219 P. 
735. 736, 30 Wyo 287, rehearing 
denied 225 P 1102, 31 Wyo. 338, 
citing Corpns Juris. 

16 C.J p 418 note 82. 

An Injunetion suit agrainst a com¬ 
missioners’ court to prevent the or¬ 
ganization of a county is a direct 
attack on the action of the commis¬ 
sioners’ court.—Doyle v Slaughter, 
TeaCivApp, 260 S.W. 1090. 

64. Tenn.—Bradley v. Powell Coun¬ 
ty, 2 Humphr. 428, 37 Am.D. 

668 . 

A dtlzM and taxpayer as such is 
not entitled to maintain a private ac¬ 
tion to restrain the organization of a 
county—^Hughes v. Dubbs, 19 S.W. 
684, 84 Tex. 502 l 
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the county is unconstitutional and void,^*'> or where 
there has been no compliance ^nith constitutional 
or statutory requirements necessary to authorize 
the formation of a new countybut an injunction 
will not issue where the charges made have not 
been brought to the notice of the official vested w'ith 
power and duty in the matter.®^ So, too, after 
organization, its legality may be made the subject 
of inquiry in an action or proceeding in the nature 
of quo warranto,provided the relator is not pre¬ 
cluded by laches,®® it being permissible for the 
state, but not for a private individual, to inquire in¬ 
to the legality of the organization after it has been 
effected.*^® 

§ 47. -De Facto Organization and Rati- 

factipn of Defective Organization 

A county having an exiatence in fact and acting tm- 
der color of law may constitute a de facto corporation; 
and, when a legislature has full power to create a county, 
its act recognizing as valid a de facto county makes a 
de Jure out of what was before a de facto organization. 

A county having an existence m fact and acting 
under color of law may constitute a de facto cor¬ 
poration 71 Also, when a legislature has full pow¬ 
er to create a county, its act recognizing as valid 
a de facto county operates to cure all defects in 
steps leading up to the organization, and makes a 
de jure out of what before was a de facto organiza- 
tion.72 Moreover, it has been held that, although 
the original organization of a county was without 


the authority of the constitution, it w'as a validly 
organized county, where it appeared that the Stat¬ 
ute creating it was not void on us face, and the rec¬ 
ords of the organization were regular and \ahd, and 
its validity was recognized 1)> the state officials and 
by the legislature and in some cases it has been 
held that long acquiescence has the same effect as 
an express recognition.^^ 

However, w’here, at the time of the act seeming¬ 
ly recognizing the county as organized, no organiza¬ 
tion, either de facto or otherwise, exists, such recog¬ 
nition cannot have the effect of creating a valid 
county organization.76 

§ 48. Disorganization 

In th« absence of constitutional restrictions the leg¬ 
islature may abolish a county organization; but on dis¬ 
solution of a de facto county created out of the territory 
of another county, the latter is not liable for the debts 
of the de facto county. 

Except in a few states where constitutional pro¬ 
visions stand in the way,7® the legislature has the 
power to abolish a county organization, and such 
power has at times been exercised.77 

Where a de facto county, created out of the ter¬ 
ritory of another county, is dissolved, the original 
county is not liable for the debts of the de facto 
county.78 

§ 49. Governmental Powers 

A county has only such powers and can perform only 


65. Tenn.—Ford v. Farmer, S 

Humphr. 152 

15 CJ. p 419 note 83. 

68L S C.—Segars v. Parrott, 30 S. 
E 273. 

Tex.—Doyle v. Slaugrhter, Civ App, 
250 SW. 1090 

67. Kan,—Martin v, Lacy, 18 P. 951, 
39 Kan. 703. 

16 C.J. p 419 note 85. 

68^ Miss.—State v. Jackson, 81 So. 
1, 119 Miss. 727. 

Wyo,—State v Snyder, 219 P. 736, 
30 Wyo. 287, rehearing denied 225 
P 1102, 31 Wyo. 338. 

16 C J. p 419 note 86 

68. N.D—State V Mountrail Coun¬ 
ty, 149 NW 120, 28 N D. 389. 

78. Tenn,—Bndgenor v. Rodgers, 1 
Coldw. 269 
15 C.J. p 419 note 88 
Consent of attorney general 
la exceptional cases the court may, 
la its discretion, permit a private ac¬ 
tion in the nature of quo warranto to 
determine the validity of the crea¬ 
tion of a ebunty, without the con¬ 
sent of the attorney general—State 
V. McDonald, 112 N.W. 278, 101 

Minn. 349. 

20O.J.S.-51 


71. Minn—State v. Ramsey County 
Dist, Ct, 95 NW 591, 90 Minn 
118. 

16 CJ. p 418 note 77. 

Corpus Juris referred to for de¬ 
cisions defining de facto counties.— 
Ex parte Owens, Okl., 296 P. 415, 
416. 

72. Wyo—State v. Snyder, 219 P 
735, 30 Wyo. 287, rehearing denied 
225 P. 1102, 31 Wyo. 333. 

16 C.J P 418 note 78. 

Showing reawived to invalidats on- 
gauization 

Where a defective county organiza¬ 
tion has been recognized by the leg¬ 
islature in various acts as valid 
and, in addition, has been declared 
valid by a curative act, the strongest 
kind of a showing is required to in¬ 
validate the organization.—State v. 
Snyder, supra. 

73. Kan.—^Riley v. Garfield Tp., 38 
P 560, 54 Kan 463. 

74k U.S —^Ashley v. Presque Isle 
County, Mich., 60 F. 65, 8 C.(^ 
456. 

N.T—^Rumsey v. People, 19 N.Y. 42. 
7R US.—Comanche County v. Lew¬ 
is, Kan, 10 S.Ct. 286, 133 U.S. 
198. 33 luEd. 604. 
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Kan^—State v Ford County, 12 Kan. 
441. 

76. Idaho—^McDonald v. Doust, 81 
P. 60, IX Idaho 14, 69 L.R.A. 220. 
15 C.J. p 419 note 91 

77- Nev—Pershing County v. Sixth 
Judicial Dist Court, 181 P. 960. 43 
Nev. 78, rehearing denied 183 P. 
314, 43 Nev. 78 

NT—Tobias Tile Co. v. Topping 
Realty Co, 186 N T.S. 734, 114 
Misc. 500 

NC.—^Moore v. Board of Education 
of Iredell County, 193 S E 732, 
2X2 NC. 499. 

Pa—O’Connor v. Armstrong, 149 A. 

655, 299 Pa. 390. 

15 C.J. p 419 note 92. 

Loss "hy depopulation 

Although a legislative act declar¬ 
ing organization of a county previ¬ 
ously established has been enacted, 
whenever for any cause such county 
becomes depopulated, organization Is 
lost.—State V. Honerud, 68 N.W. 323, 
66 Minn. 82—15 C.J. p 419 note 98. 

78. Minn.—^Barnard v. Polk Oounty, 
108 N.W. 294, 98 Minn. 889^ 6 
LuR.A..N.S.. 791. 

15 C.J. p 419 note 94. 



COVA^TIEa 


80 aj.s. 


§ 49 


such duties sa are expressly er Impliedly conferred or 
imposed upon It by constitutional or statutory provisions. 

As a county is a quasi corporation, supra § 3, and 
a governmental agency of the state, supra § 1, 


with no independent sovereignty, it possesses only 
such powers as are expressly or impliedly conferred 
upon It by constitutional provisions or legislative 
enactments.'^® Powers not conferred are just as 


79- U S —Tio^a Poimty, Pa v. 

Bohm^rt, Pc’A Pa. 2011 F 103 
Ala—State ex lel Tallapoosa Coun¬ 
ty \ Butler, 149 So 101, 227 Ala 
212—State ex rel Chilton County 
V. Butler, 142 So 531, 225 Ala 191 
—-Standard Oil Co of Kentucky v 
Limestone County. 124 So 623, 
220 Ala 231—Rhodes v. Marengo 
County Bank, 88 So 860, 205 Ala. 
067. 

An*—Hartford Accident & Indemni¬ 
ty Co V Wainscott, 19 P.2d 328, 41 
Ana 439 

Cal—Simpson v. Payne. 251 P. 324, 
79 Cal App. 780 —Farley v. Stirling, 
233 P. 810, 70 Cal.App. 626. 

Fla.—Masters v Duval County, 164 
So. 172, 114 Fla. 206, certiorari de¬ 
nied 65 set 70, 293 US 559, 79 
LEd. 660—Amos v Mathews. 126 
So 30A, 99 Fla. 1, 63, 116. 

Oa.—Pullman Co. v Settles. 199 S E 
821, 187 Ga 217—J G McCrory Co 
of Georgia v. Board of Com'rs of 
Hoads and Revenues of Pulton 
County. 170 S E. 18, 177 Ga 242— 
Bowers v Hanks, 111 S.B 38, 162 
Ga. 669. 

Ill—People ex rel. Johnson v. South¬ 
ern Ry. Co, 11 NE2d 602. 367 
Ill 389—People ex rel. Hines v. 
Baltimore & O. S W R, Co, 8 N. 
E2d 655, 366 Ill. 318—People ex 
reL Hudson v. Cleveland, C., C. & 
St L Ry. Co., 195 NE. 631. 360 
Ill, 180—LeFevre v, Lee County, 
186 NE 536, 353 Ill. 80, reversing 
269 IlLApp. 443. 

Ky.—^Booth v. City of Owensboro, 118 
S.W2d 634, 274 Ky. 325—Jeffer¬ 
son County ex rel Grauman v. 
Jefferson County Fiscal Court, 118 
S.W2d 181, 274 Ky. 91—Jefferson 
County V. Jefferson County Fiscal 
Court, 108 S.W.2d 181, 269 Ky. 
586—Jefferson County Fiscal Court 

V. Gregg, 96 SW2d 1130, 265 Ky. 
61—^Edwards v. Logan County, 60 

S. W2d 83. 244 Ky. 296—Fox v. 
Board for Louisville & Jefferson 
County Children's Home, 60 S.W.2d 
67, 244 Ky. 1—Commonwealth v. 
Fayette County, 89 S.W2d 962, 
963. 239 Ky 485, quoting Cozpiia 
Jnxis—Duke v Boyd County, 7 S. 

W. 2d 839. 225 Ky. 112—Adami^ 
Heirs v. McCoy, 279 S.W, 1103. 212 
Ky. 731 

Hd.—Howard County Com'rs v. 

Matthews, 127 A. 118, 146 M<L 653. 
Mich.—^Bond V. Cowaa» 261 N.W. 331, 
272 Mich. 296. 

Mont.—State ex reL State Highway 
Commission v. District Court of 
First Judicial Ptst in and for Lew¬ 
is and Clark County, 69 P2d 112, 
106 Mont. 44—Judith Banin County 

T. liivingston.* 298 F. 34i6, 89 Mont. 


438—State v. Kuhr, 283 P 758, 86 
Mont 377—Yellowstone Packing & 
Provision Co v Ha>s, 268 P 
555, 83 Mont 1—Franake v. Fergus 
Counts', 245 P 962, 76 Mont. 150— 
Sullivan v Big Horn County, 212 
P 1105, 66 Mont 45 
Neb —State ex rel Boxberger v. 
Burns, 270 NW. 656. 132 Neb 31 
—Fnckel v. Lancaster County, 213 
NW 826, 116 Neb 506. 

NY—Village of Kenmore v Erie 
County, 169 NE 637, 262 N.Y. 
437, affirming 285 NYS 713, 134 
Mlsc. 482—^New York State Em¬ 
ployees’ Retirement System v. 
Board of Sup'rs of Tioga County, 
283 NYS. 406, 167 Misc 87, af¬ 
firmed 296 N.T.S 286, 261 AppDiv 
198, affirmed 15 N.E2d 434, 278 N. 
T. 496 

NO—O’Neal v. Wake County, 145 
SB 28, 196 NC 184. 

N.D—Divide County v Baird, 212 
NW 236, 65 ND 46, 61 A L.R 
296. 

Ohio —State ex rel. Alexander v. 
Oviatt, 4 Ohio NP,NS.. 481. af¬ 
firmed 8 Ohio Cir.Ct.N.S, 667, 
17 Ohio Dec 451 note 
Or—Pales v Multnomah County, 248 
P. 151. 119 Or 127 

Pa—^Pittsburgh Rys. Co. v. Public 
Service Commission, 174 A. 670, 
115 Pa Super 58. 

S D —South Dakota Employers Pro¬ 
tective Ass’n V, Poage, 272 NW. 
806, 66 S D 198—Pommarane v. 
Washabaugh County, 249 N W. 734, 
61 S D 422 

Tenn —Hagan v Black, 17 S.W 2d 
908, 159 Tenn. 290—State v. Le¬ 
banon & Nashville Turnpike Co, 
268 S.W 627, 151 Tenn. ISO- 
Weakly County V. Carney, 14 Tenn. 
App. 688—^McDaniel v Monroe 
County, 10 Tenn App 109. 

Wash.—Carpenter v. Okanogan Coun¬ 
ty, 299 P 400, 163 Wash 18. 
Wls,—Spaulding v Wood County, 260 
NW. 473, 218 Wls 224. 

Wyo.—^Hyde v Board of Com'rs of 
Converse County, 31 P.2d 75, 49 
Wyo. 101. 

15 aJ. p 419 note 98. 

Furnishing abstracts of title see Ab¬ 
stracts of Title $ 3 b. 

XTstuxe of powess 

(1) The powers conferred are du¬ 
ties Imposed rather than privileges 
granted—^Heigel v. Wichita County. 
19 6.W. 562, 84 Tex. 992, 81 Am. 
S.B- 69—Omdorlt ▼. State ex rel. Me- 
Gib, TszCivApp., lOS S.W.2d 20«, 
error refused. 

(2) Powers are generally purely 
governmental.—O’Brien v. Rocktng- 
bam County, 120 A. 254, 80 K.H. 522. 
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<3) The powers of the county are 
the powers of the state and the du¬ 
ties of the county are the duties of 
the state. 

Ala—Tuscaloosa County v Alabama 
Great Southern R. Co, 150 So 328, 
227 Ala 423. 

Wash.—State v. De Graff, 255 P. 871, 
143 Wash 326, error dismissed De 
Graff V. City of Spokane, Wash., 48 
set 323, 276 U.S 602, 72 L.Ed. 
T26. 

15 C J. p. 389 note 9 [b]. 

(4) A county's duties are public 
and not private.—Yakley v. Johnson, 

14 N.E2d 692, 296 Ill App 77. 

(5) As a county is a governmental 
agency of the state, generally all its 
powers and functions have a direct 
and exclusive reference to the gen¬ 
eral policy of the state and are in 
fact but a branch of the general ad¬ 
ministration of that policy. 

Cal —Los Angeles County v. Riley, 
59 P2d 139, 6 Cal 2d 625, 106 A. 
LR 903—Wilkinson v. Lund, 283 
P. 886. 102 Cal.App. 767—Singh v. 
Superior Court, 186 P. 985, 44 CaL 
App. 64. 

N.C.—Martin v. Board of Com’rs of 
Wake County, 180 SB 777, 208 
NC. 364—O’Berry v Mecklenburg 
County, 151 SB 880, 198 N.C. 867, 
67 A.L.R 1804. 

15 C.J. p 889 note 9 [a]. 

(6) The issuance of licenses and 
permits under conditions laid down 
by legislative authorities is a 
ministerial or administrative func¬ 
tion.—Bremig v. Allegheny County, 
2 A 2d 842. 332 Pa. 474. 

ICnBidpal powers 

In adopting a charter conferring 
on it the powers of a municipal cor¬ 
poration, a county must comply with 
constitutional requirements —State 
ex rel. Howland v. Krause, 200 N.E. 
5X2, 130 Ohio St 455. 

Ckmnty Xiavlng same boundazles as 
cS2y 

Except as otherwise provided by 
law, a county whose boundaries coin¬ 
cide with those of a city possesses 
the same powers and is sublet to 
the same laws as other counties of 
the state.—People v. Ingersoll, 58 N. 
T. 1. 17 Am.R. 178, affirming 67 Barh 
472. 

ConJUot of avthoxlty with borough 
Where these is a conflict of aur 
thorlty between a borough and a 
county, ordinarUy that of the county 
oontrola, unless the legislature de¬ 
termines otherwise.—^Valmont De¬ 
velopment Co. V. Rosser, 146 A. 567» 
297 Pa. 140. 

Barden of proof is on party clalm- 
mg that county has power to engage 
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plainly prohibited as though expressly forbidden 
and, when a power is conferred to be exercised in a 
particular manner, there is an implied restriction 
upon the exercise of that power in excess of the 
grant, or in a manner different from that permit¬ 
ted.*^ 

In some states the constitutions confer on coun¬ 
ties a large measure of self-government,*^ includ¬ 
ing the right to make and enforce police regulations 
not conflicting with general laws.** In addition to 
the powers conferred by constitutional provisions a 


variety of other powers arc generally conferred by 
legpLslative enactments,*^ the legislature being au¬ 
thorized to confer such powers as it thinks proper 
under the circumstances,*® provided of course the 
powers granted do not violate constitutional provi¬ 
sions or fundamental maxims of right and jus¬ 
tice.** 

Extent of implied powers. Counties have only the 
implied power to do acts necessary to enable them 
to exercise their express powers,*^ or to accomplish 


in activities not governmental in na¬ 
ture—Hartford Accident & Indemni¬ 
ty Co V. Wainscott 19 P2d 328, 41 
Anz. 489. 

XnniM of powoni 

As a county is a body corporate, It 
must of necessity exercise its pow¬ 
ers tbrougb its officers and agents. 
Arl*—^Bone v Bowen, 186 P. 133, 
20 Anss. 592 

SC.—parte Greenville County, 2 
S £.2d 47, 190 S.C. 188. 

80u Ky.—^Booth V. City of Owens¬ 
boro. 118 SW.2d 684, 274 Ky. 326— 
Jefferson County ex rel. Grauman 
V. Jefferson County Fiscal Court, 
118 S.W.2d 181, 274 Ky Sl^effer- 
son County v. Jefferson County 
Fiscal Court, 108 S.W2d 181, 269 
Ky. 636L 

81* Fla.—^Williams v Town of Dun- 
nellon, 169 So. 631, 125 Fla 114. 
Ky,—^Booth V. City of Owensboro, 
118 SW.2d 684, 274 Ky. 326-^ef- 
ferson County ex rel. Grauman v. 
Jefferson County Fiscal Court, 118 
S.W2d 181, 274 Ky. Ol^efferson 
County V, Jefferson County Fiscal 
Court, 108 SW2d 181, 269 Ky. 536 

82. Utah—State v Fldredge, 76 P. 
337, 27 Utah 477—State v. Stand- 
ford. 66 P. 1061, 24 Utah 148 

88. CaL—Galvin v Board of Supers 
of Contra Costa County, 236 P. 
450, 196 Cal. 686—Goodall v. Brite, 
64 P.2d 510, 11 Cal,App.2d 540—Ex 
parte I^owenthaJ, 267 P. 886, 92 
Cal App. 200—^Farley v. Stirling, 
233 P 810, 70 Cal App. 526 
Idaho.—State v. Bobbins, 81 P.2d 
1078, 69 Idaho 277 
15 C.J. p 420 note 1. 

Legislative powers of county board 
see Infra S 84 
XKteidi of power 

(1> A constitutional provision 
sranting to counties power to make 
and enforce, within their limits, all 
such local, police, sanitary* and oth¬ 
er regtdations as are not in conflict 
with general laws authorizes coun¬ 
ties to exercise, within their limits, 
eU police power that state might ex- 
wslse, in absence of specific legisla- 
tiea to contrary. 

U.S.— Pughe V. Lyle^ D.CCaL, 10 F. 
Supp. 2^, California constitution. I 


Cal —Stanislaus County Dairymen*s 
Protective Asa^ v. Stanislaus 
County, 65 P2d 1305, 8 Cal 2d 378 
—People V. Taylor, Super., 85 P.2d 
978—People v. Velarde, 188 P. 
59, 45 Cal App. 520 
(2) Accordingly, a county may reg¬ 
ulate the handling, transportation, 
and disposition of garbage within its 
limits.—Ex parte Lyons, 80 P2d 745, 
2*1 Cal App.2d 182. 

04- Cal —Stanislaus County Dairy¬ 
men's Protective Ass'n v Stan is* 
laus County, 65 P.2d 1305, 8 Cal 
2d 378—Los Angeles County v, 
Biley, 59 P 2d 139. 6 Cal 2d 625, 
106 A L.B 903—^Buckingham v 
Commary-Peterson Co., 178 P. 318, 
39 CaLApp. 154. 

Ky —State Bank & Trust Co. of 
Hichmend v. Madison County, 122 
S.W.2d 99. 275 Ky. 501. 

Pa.—Breinig v. Allegheny County, 2 
A 2d 842, 332 Pa. 474. 

Buies of eonjrtmetlon 

(1) In the construction of statutes 
defining the powers of counties, 
the rule of liberal construction does 
not prevail —Hagan v. Black, 17 S.W 
2d 908, 169 Tenn. 290—^Burnett v. 
Maloney, 37 S.W. 689, 97 Tenn 697, 
34 L R.A. 641—^Weakly County v. 
Carney, 14 Tenn.App 688—^McDaniel 
V. Monroe County, 10 Tenn App. 109. 

(2) Accordingly, where ’there Is a 
reasonable doubt as to the existence 
of a particular power, the doubt must 
be resolved against its existence. 
Cal.—^Tax Factors v, Marm County, 

66 P.2d 666, 20 Gal App 2d 79. 

Fla—^Williams v. Town of Dunnel- 
lon, 169 So 681, 125 Fla 114. 

Mont —^Yellowstone Packing & Provi¬ 
sion Co. v. Hays, 268 P. 555, 88 
Mont 1. 

Pa—^Pittsburgh Rys. Co. v. Public 
Service Commission, 174 A. 670, 115 
Pa Super. 58. 

Xt»w as to 3p3d'vats eozpozatloas Ul. 
appUcabls 

A county’s rights are not to be de¬ 
termined by the law applicable to 
private corporations. — Gearin v. 
Marion County, 223 P. 929, 110 Or. 
890. 

8Sw N C —Thomson v. Harnett Coun¬ 
ty, 184 SE 490, 209 N.a 662, 106 
A.LR. 602. 


SC—Park v. Greenwood County, 176 
SE. 870, 174 S.C. 36. 

Tenn—Nashville, C. ft St. L Ry. v. 
Marshall County, 30 SW2d 268, 
161 Tenn. 236. 

88. Ky.—Lawrence County v. Law¬ 
rence Fiscal Court, 229 S.W. 139, 
191 Ky. 46. 

87. Ill.—People ex reh Johnson v. 
Southern Ry. Co. 11 N.E.2d 602, 
367 Ill. 389—People ex rel. Hines 
V Baltimore ft O. S. W. R Co.. 8 
N.E 2d 655, 366 Ill. 318—People ex 
rel. Hudson v. Cleveland, C., C. ft 
St. L. Ry. Co., 195 NE. 63l, 369 
IlL 180—^Le Fevre v, Lee County, 
186 N.E. 536, 353 Ill. 30, reversing 
269 Ill App. 443 

Minn—In re Board of Com’rs of 
Cook County, 177 N.W. 1013, 146 
Minn. 103. 

N.C.—O’Neal v. Wake County. 145 S. 

B. 28, 196 NC 184, 

Or—Pales v. Multomah County, 248 
P, 151, 119 Or. 127. 

16 C.J p 419 note 98. 

“Implied power is sired by necessi¬ 
ty and comes from an express pow¬ 
er It may not exist until an express 
power has been created from which 
It may spring It functions as an 
essential aid in the fulftllment of the 
purpose to which its parent power is 
directed. The strength It gains from 
necessity must be sufficient to with¬ 
stand all attacks of doubt. Needless 
to say. It cannot operate in fields pro¬ 
scribed by organic law.”—South Da¬ 
kota Employers Protective Ass’n v. 
Poage, 272 N.W. 806, 809, 65 3.D. 
198. 

Question for oonrfe 

Whether a county has a particular 
implied authority is a question for 
the court to be determined in the ex¬ 
ercise of Its sound discretion.—Com¬ 
monwealth v Fayette County, 39 S- 
W.2d 962, 239 Ky. 485. 

Bemote tendmioy 

In order that a power may be im¬ 
plied it IS essential that its exercise 
will tend directly, and not remotely, 
to accomplish the puriiose of the 
express power from which it t» 
sought to be implied —Comm<m- 
wealth V. Fayette County, 89 SLWM 
962, 239 Ky. 435. 
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the objects for which they were created,®^ and, 
in the absence of clearly expressed terms, it will 
not be inferred that the legislature has delegated to 
the county power to do that which would super¬ 
sede general laws or render them unnecessary.®^ 

§ 50. PubKc Improvements 

a. In general 

b. Special assessments 

a. In Cteneral 

Counties have only such powers in reaa>*d to the con¬ 
struction and operation of public Improvements as are 
conferred by law. Under some statutes provision is made 
for the creation of improvement districts. 

In the absence of authority conferred by law, 


counties have no power to construct, operate, or 
maintain public improvements.^*^ The legislature 
may, however, and at times does, confer on coun¬ 
ties power to construct and operate public improve¬ 
ments,®^ such as electric power plants,®® hospitals,®® 
sewer systems,®^ and incinerators.®® In the exer¬ 
cise of the powers thus conferred unlawful expendi¬ 
tures must not be made,®® and there must be a sub¬ 
stantial compliance with statutory requirements, 
but mere irregularities are not necessarily fataL®^ 

Improvement districts. Under some statutes pro¬ 
vision is made for special improvement districts 
to carry out a particular improvement or to assist 
the county in so doing,®® the county court being 
authorized in some instances, to organize such dis¬ 
tricts on proper application being made therefor.®® 


Tbe courts act eautioiisly and hesi¬ 
tate to sustain an Implied power un¬ 
less It is found to be a clearly neces¬ 
sary means for, and reasonably 
adapted to, the exercise and execu¬ 
tion of the express authority con¬ 
ferred—^Jefferson County ex rel. 
Grauxnan v. Jefferson County Fiscal 
Court, 118 SW2d 181, 274 Ky, 91. 
Powers not implied 

<1) In general —Tax Factors v 
Mann County. 66 P.2d 666, 20 Cal. 
App2d 79 

<2) An Implied authority may not 
warrant the exercise of a substan¬ 
tive power not conferred —Molwin 
Inv. Co. V. Turner, 167 So. S3, 123 
Fla. 505. 

<3) Power to ensagre in private 
business will not be implied.—Hart¬ 
ford Accident & Indemnity Co. v. 
Wainscott, 19 F2d 328, 41 Anz. 439 

88. Cal.—^Tax Factors v. Mann 
County, 66 P.2d 666, 20 Cal.App.2d 
79. 

89. "Wash.—State v. Vantage Bridge 
Co., 236 P. 280, 134 Wash. 668. 

sou Mich —Young v City of Ann 
Arbor, 256 N.W. 679, 267 Mich. 
241. 

91. Cal.—Los Angeles County v. 

Hunt, 247 P. 897, 198 CaL 763 
Tenn—^Dodd v Hoane County, 124 S. 
W2d 963. 

Construction, maintenance, and re¬ 
pair of public buildings see infra 
H 167. 168. 

Contracts see infra S 178. 

Giving aid in construction of im¬ 
provements see Infira % 243. 

Power to issue bonds see infra 5 
261. 

Tort liability see Infra S 218. 

Xdberal iuterpretatloii. 

A statute providing for the acqui¬ 
sition and improvement by counties 
of public ways, parks, and pleasure 
grounds must be interpreted liberally 
to effect the beneficent public pur- 
XKMM contemplated.—^Los Angeles 


County V. Hunt, 247 P. 897, 198 Cal. 
753 

Statute held not iavalld 

Cal—Los Angeles County v. Hunt, 
247 P 897. 198 Cal. 763. 

92- U S —Duke Power Co. v. Green¬ 
wood County, DC.se, 19 FSupp 
932, affirmed, CC.A, 91 F.2d 665. 
certiorari granted 58 SCt 120, 302 
US 675, 82 LEd. 621, affirmed 68 
SCt. 306, 302 U.S. 486, 82 LEd. 
381. 

N" Y —Gaynor v. Marohn, 198 N.B 13, 
268 N.Y. 417. 

S.C—^Park v. Greenwood County, 176 
S E. 870, 174 S a 36 
SeUizig power outside oouaity 

Validity of county's project to con¬ 
struct and operate electric light 
plant was held not affected by fact 
that It may sell some power outside 
Its territorial limits.—^Park v. Green¬ 
wood County, supra. 

Coznpetitiou by a oounty in oper¬ 
ating an electric power plant violates 
no right of a public service corpo¬ 
ration doing business therein with¬ 
out an exclusive franchise.—Green¬ 
wood County v Duke Power Co, C. 
C.AS.C, 81 F 2d 986, reversing, D C., 
Duke Power Co. v. Greenwood Coun¬ 
ty, 12 F.Supp. 70, cause remanded, C. 
C.A., Greenwood County v. Duke 
Power Co, 79 P2d 995, reversing, D. 
C., Duke Power Co v. Greenwood 
County. SC., 10 FSupp. 864, certio¬ 
rari granted Duke Power Co. v. 
Greenwood County, 56 S.Ct. 94X, 
298 US. 651, 80 LEd. 1379, reversed 
on other grounds 67 S.Ct 202, 299 U. 
S. 259, 81 L.Ed. 178. 

93. Tenn.—^Dodd v. Boane County, 
124 S W 2d 963. 

9^ Md.—Ludwig V. Baltimore Coun¬ 
ty Com'rs, 101 A. 695, 131 Md. 
351. 

95. Oonseut of sleoiora 

Statute construed not to author¬ 
ize county to construct and operate 
incinerators within city limits with¬ 
out obtaining consent of electors of 
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city—Jones v City of Detroit, 269 
HW. 171. 277 Mich 272 

96. Ohio.—State v Board of Com'rs 
of Summit County, 175 N.E. 696, 
123 Ohio St 362. 

Sxpsnditnre held unlawfol 

An expenditure of public money 
by a board of county commissioners 
for the purpose of constructing a 
water main in advance of their ascer¬ 
taining that a water supply can be 
obtained is unlawful —State v Board 
of Com'rs of Summit County, supra. 

97. Md.—^Ludwig V Baltimore 
County Com'rs, 101 A 695. 131 Md. 
361 

98r Statutes held not invalid 

(1) Providing for creation of sew¬ 
er district by board of county super¬ 
visors.—^Reed v Howerton Engineer¬ 
ing Co, 123 SE 479, 188 N C 39 

(2) ProvidKig for light, heat, and 
power district.—Gaynor v. Marohn, 
198 N.B 13, 268 N Y 417. 

goint county improvement 
Statutes held effective, on compli¬ 
ance therewith, to create special tax¬ 
ing district, composed of two or more 
counties, for special purpose of con¬ 
structing joint county improvement. 
—State V- Gongwer, 161 N.K 762, 114 
Ohio St. 642. 

XTotiee of adoption of resolution to 
create local improvement district 
held sufficient —Swords v. Nutt, C. 
C.AMont., 11 F2d 936, affirming, D. 
C, 9 F 2d 421 

99. XTotioe of filing of petition for 
organization held sufficient.—Castle 
V. Sanders. 264 S.W. 674, 160 Ark. 
391. 

Territory inolnded 

Under a statute relating to the 
creation of sewer districts, the coun¬ 
ty court IS authorized to organize as 
a district a territory of less area 
than that originally proposed in the 
petition for organization; the ques¬ 
tions as to what territory is to be 
detached, if any, from that originally 
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1i. Special Assessments 

Special assessments must be levied In accordance 
with statutory requirements and questions relating to 
exemption from assessment^ property subject to assess- 
mentr reassessment, and rights and remedies of land- 
owners are generally governed by statutory provisions. 

Where counties are authorized to make public 
improvements, they may also be authorized to im¬ 
pose local or special assessments on property spe¬ 
cially benefited by the improvement.^ A special as¬ 
sessment must be levied in accordance with the re¬ 
quirements of the statute authorizing it,2 and the 
improvement must be for a public, and not a mere 
private, purpose,® and there must be some special 
or peculiar benefit to the property upon which the 
assessment of benefits is made.< It has been held 


that the validity of a special assessment is not af¬ 
fected by the fact that the assessment is made after 
repeal of the law under w-hich the improvement was 
made ® 

Exemptions from liability to assessments for local 
improvements will not be recognized unless clearly 
granted,® and where granted they can he taken ad¬ 
vantage of only after full compliance wdth the con¬ 
ditions on which they are allowed J 

Rights and remedies of property owners. WTiile 
a property owner may be estopped to assert the in¬ 
validity of a special assessment,® it has been held 
that a property owner who can derive no benefit 
from an improvement may maintain a suit to enjoin 


proposed and as to the extent of the 
territory that will be benefited by the 
Improvement are issues of fact for 
the court's determination, its deter¬ 
mination beinff conclusive, in the ab¬ 
sence of an appeal, on all imrties 
concerned. That some parcels in¬ 
cluded within the district may not 
receive direct benefit immediately 
does not invalidate the project m the 
absence of arbitrary action—Golden 
V Green Bay Metropolitan Sewerag-e 
Dist, 246 NW 606, 201 Wis. 193. 
Appeal 

Statute authorizing appeal from 
decree in organization of sewer dis¬ 
trict and statute relating to appeals 
from county court to supreme court 
held to afford complete and exclusive 
remedy for correcting errors In such 
adjudication, notwithstanding ag¬ 
grieved party failed to participate in 
hearing or appeal within statutory 
time—Golden v Green Bay Metro¬ 
politan Sewerage Dist., 246 N.W. 605, 
210 Wis. 198 

1. Cal.—San Diego County v. Childs, 
17 P.2d 734, 217 CaL 109—Los 
Angeles County v. Hunt, 247 P. 897, 
198 Cal. 763 

Since special assessments are 
baaed on the proposition that the 
property is enhanced in value equal 
to or more than the amount of the 
assessment, they are not taxes in 
the ordinary sense of that term. 

U S —Swords v Nutt, CCA Mont, 11 
P2d 936, affirming, D.C., 9 P.2d 
421. 

Mont.—Swords v. Simineo. 216 P. 
806, 68 Mont. 164. 

Levy of taxes for public improve¬ 
ments generally see infra S 281. 
Xtanoaoe of tax bills by coilrt 
Statute providing for the issuance 
of tax bills by county court to de¬ 
fray the expenses of sewerage im¬ 
provements held not to contemplate 
the entry of any judgment to be en¬ 
forced by execution or other final 
process, but only that the proceeding 
should result in the Issue of a tax 


bill enforceable by suit in which all 
substantial defenses would be avail¬ 
able.—Comet V. St. Louis County, 
Mo., 240 S-W. 107. 

Statutes held not invalid 
Wis —Golden v Green Bay Metro¬ 
politan Sewerage Dist, 246 N W 
605, 210 TTis 193 

2. Mo—Cornet v St Louis County, 
240 S.W. 107. 

Method of assessment 

Under a federal statute permitting 
the realty of national banks to be 
subjected to “state, county, or mu-! 
nicipal taxes, to the same extent, ac- j 
cording to its value, as other proper-: 
ty is taxed," a special improvement! 
assessment against a national bank 
computed on an area basis is not in-; 
valid because not based on value, 
since special assessments are not 
"taxes" in the general sense of that 
term 

US—Swords V. Nutt, C.CA.Mont, 
11 P.2d 936, affirming, DC. 9 P2d 
421. 

Mont—Swords v. Simmeo, 216 P. 806, 
68 Mont 164. 

Amount of levy for preliminary ex¬ 
penses 

Statute, authorizing county sewer 
district board of supervisors to levy 
tax of not over a specified amount 
per unit of area on all lands in dis¬ 
trict to pay expenses incurred be¬ 
fore board had power to provide 
funds to pay total cost of works and 
improvements, held to limit levy for 
preliminary expenses to stated maxi¬ 
mum—State ex rel Hotchkiss v. Le- 
may Perry Sewer Dist. of St. Louis 
County, 92 SW2d 704, 338 Mo. 653 

3. Ark.—Williams v. Arkansas 
County Courthouse Improvement 
Dist, 240 S W. 725, 153 Ark 469. 

4i Cal.—San Diego County v. Childs, 
17 P 2d 734, 217 Cal 109. 

£ocal improvement 

The question of what constitutes 
a local improvement for local assess¬ 
ment purposes is determined by the 
nature and character of the improve¬ 
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ment itself; that the improvement 
will benefit adjoining property more 
than at a distance is not conclusive 
on the question, the primary pur¬ 
pose of the improvement must be to 
benefit the adjoining property, ac¬ 
cordingly the erection of a county 
courthouse is not a local improve¬ 
ment authorizing local assessments. 
—Williams v. Arkansas County 
Courthouse Improvement Dist, 240 
SW 726, 153 Ark. 460 
Absence of benefit 
A special assessment for a public 
improvement levied upon property 
not benefited by the improvement is 
void ab initio-—Palor v, Mong, 191 
N E 445, 47 Ohio App 442. 

5. Mont —Swords v. Simineo, 216 
P 806, 68 Mont 164. 

a Mont.—Swords v Simineo, supra. 

National banks are not manda¬ 
tories of the government within the 
meaning of a statute exempting the 
property of government mandatories 
from special assessments 
U S —Swords v Nutt, C C.A.Mont, 11 
F 2d 936, affirming, D.C., 9 F 2d 
421. 

Mont.—Swords v Simmeo, 216 P. 

806, 68 Mont 164. 

Statutes held not invalid 

(1) Authorizing exemption from 
special assessment of lands belong¬ 
ing to certain public bodies.—Los 
Angeles County v Hunt, 247 P. 897, 
198 Cal. 753 

(2) Exempting agricultural lands 

from assessments for sewerage dis¬ 
tricts —Golden v. Green Bay Metro¬ 
politan Sewerage Dist, 246 N.W. 

606, 210 Wis. 193. 

7. Mont.—Swords v. Simineo, 216 P. 
806, 68 Mont. 164. 

A U S.—Management & Investment 
Co V Zmunt, C.C.AOhio, 69 F.2d 
663—Swords v. Nutt, CC.A.Mont.« 
11 F 2d 936, affirming, D.C., 9 VM 
421. 

Mont.—Swords v Simmeo^ 216 IPi 
806, 68 Mont. 164. 
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the collection of a special assessment without first 
exhausting: his other statutory remedies.® 

Statutory provisions generally govern the right 
to redemption where land has been sold for de¬ 
linquent special assessments.^® 

Reassessment. Statutes providing for the reas¬ 
sessment of property for local improvements, in or¬ 
der to be applicable, must not violate the constitu¬ 
tional rights of the property owners.^^ 

§ 51. Judicial Supervision 

In the absence of fraud or abuse of discretion, the 
courts are without power to Interfere wrth the discre¬ 
tionary action of county officials within the scope of their 
authority. 

Although the courts can inquire into the financial 
affairs of counties for the purpose of determining 
whether a claim is legally payable out of certain 
taxes or funds sought to be applied to it,^® and al¬ 
though they sometimes possess v. ^iress statutory 


authority to direct certain acts to be done by county 
officials^® and may require the performance of min¬ 
isterial duties,they arc nevertheless without pow¬ 
er to interfere with the discretionary action of the 
governing officials of a county within the scope of 
their authority, unless fraudulent or so arbitrary as 
to amount to an abuse of discretion.^® 

Judicial interference with discretionary action of 
county authorities in taxpayers' suits for injunc¬ 
tive relief see infra § 296. 

§ 52. Legislative Control 

Countiec are entirely subject tc legislative control in 
the absence of constitutional restrictions. 

As counties are but subdivisions of the state, cre¬ 
ated by the legislature for political and civil pur¬ 
poses as agencies of the state government, sup^-a § 
1, they are entirely subject to legislative control, ex¬ 
cept so far as restricted by the constitution of the 


9. Ohio—Falor v. Mong. 191 N.E. 

44S. 47 Ohio App. 442. 
la Btartata eKtsttOlng psziod of rs- 
dsmptioft held bindingr on county.— 
Anglo California Nat, Bank of San 
Francisco v Leland, 70 P2d 9S7, 9 
Cal 2d S47. 

11. Stetuts iMdd Inapplioahls 

Cal.—San Diego County v. Childs, 17 
P.2d 734, 217 Cal. 109. 

12. N.M—Atchison, etc., R. Co. v. 
Territory, 72 P 14, 11 N.M. 669, 

IS C J. p 420 note 4. 

18. Pa.—^Nicely v. Raker, 9S A. 556, 
250 Pa 386—Custer v. Clessner, 
68 Pa.Super. 60. 

14. Tex.—Maroney v. Feagin, Civ. 
App., 264 SW. 105. 

15b Ala—Bice v Foshesi, 97 So. 764, 
19 Ala.App. 421—Henry v. Rogers, 
97 So. 427, 19 Ala App. 876— 

State V. Stone, 89 So. 823, 18 Ala. 
App. 170. 

Colo—Coates v. Board of Com*rs of 
Prowers County, 221 P. 1090, 74 
Colo. 874. 

Fla.—Isleworth Grove Co. v. Orange 
Onnty, 84 So 88, 79 Fla 208. 
Ga.—^Atlanta Distributing Terminals 
V Board of Com'rs, etc., of Fulton 
County, 170 S.E. 62, 177 Ga. 250— 
Terry v, Wade, 101 S.SL 589, 149 
Ga. 580. 

Ind.—State ex rel. Kinniear v. Eck- 
man, 187 K.B. 827, 205 Ind 650. 

Ky—^Boyd County v. Boyd Fiscal I 
Court, 51 S.W.2d 969, 147 Ky. 
188. 

Sj/u —State ex reh Alton v, kCayor 
of Village of lianesvUlei, App., 143 
So. 77 

Hiss.—Franklin County r. American 
Disiiifeetant Co., 121 So. 271, 158 
, Hiss. 588. 

Hont.—State ex ret Bowieor v. Board 


of Com’rs of Daniels County, 76 
P2d 648. 652, 106 Mont- 251. cit¬ 
ing Coxpxui Juris. 

N.T—Macrum v Board of Supers of 
Suffolk County. 252 N T.S 646, 141 
Misc 358, affirmed Marcum v. 
Hawkins, 257 NY.S. 287, 236 App. 
Div. 370, reversed on other grounds 
184 N E 817. 261 N Y. 183, reargu¬ 
ment denied 185 NE. 795, 261 N. 
Y. 691 

N C —Day v Commissioners of Yad¬ 
kin County, 133 S.E. 164, 191 N.C 
780. 

ND.—Gehrke v. Board of Com'rs of 
Divide County. 22$ N.W. 636, 58 
ND 407. 

Or,—^Word V. Klamath County, 218 
P. 927, 108 Or 574. 

Tex —^King v. Palls County, Civ App, 
42 S W 2d 481—Cameron v. Ear¬ 
nest, Civ.App., 34 S W 2d 686, er¬ 
ror dismissed—^Wright v. Allen, 
Civ App, 257 SW. 980—Liasater v. 
topez, Civ App., 202 S.W. 1039, af¬ 
firmed 217 S.W. 373. 110 Tex. 179. 

Wash—State ex rel. Taylor v. Sco¬ 
field, 50 p.2d 896, 184 Wash. 250— 
State ex rel Trask v. Gleason, 46 
P2d 610, 182 Wash. 181—Pierce 
County V. Washington Nav. Co, 27 
P2d 569, 175 Wash 344—State ex 
rel. Dryden v. Renschler, 19 P.2d 
931, 172 Wash. 223—Bier v. Clem¬ 
ents, 167 P. 908, 98 Wash. 310. 

Wis.—^Kewanee County v. Door Coun¬ 
ty, 260 N.^r, 438, 440, 212 Wis 
618, citing Corpus Juris. 

15 C.J p 420 note 6, p 457 note 65- 

Conclusive effect of Judicial decisions 
of county commissioners see infra 
5 84. 

BuU applied to partiottlar sots of 
governing officiala: 

(1) Issuance or cancellation of 

hozxda. 


Miss—^Miller v. Tucker, 106 So, 774, 
142 Miss. 146. 

Okl—Trapp v. Dykes, 282 P 882, 140 
OkL 63. 

(2) Levy of taxes. 

Cal.—^Ferguson v. Gardner, 260 P. 

961, 86 Cal.App. 421 
Ga.—^McMillan v. Tucker, 113 S.E. 
391, 154 Ga. 154. 

Ill.—^Mathews v. City of Chicago, 174 
N.E. 35, 842 Ill. 120. 

(3) Purchase of land.—^Nickerson 
V. San Bernardino County, 177 P. 
465, 179 Cal 518. 

(4) Selection of hospital site. 

CaL—^Nickerson v San Bernardino 

County, supra. 

Ga.—^Woodard v. Sharpe, 166 S E. 
614, 171 Ga 768. 

(6) Other matters—Netarz v. Fa^ 
gan, 257 N.Y.S 610, 143 Hlsc. 893 

Prooeedisgs for ocgaatisaticni not dls- 
oretlonacy 

Under a governing constitutional 
provision, the district court has pow¬ 
er to review the action of the com¬ 
missioners* court in acting upon a 
petition for the organization of a 
county; such action of the commis¬ 
sioners* court IS not discretionary 
and hence not within the text rule. 
—Doyle V. Slaughter, Tex.Civ.App., 
250 S.W 1090. 

VuUuxs to Intexposs defense 

Where through the connivance and 
fraud of county officials no proper 
defense is interposed to an appar¬ 
ently illegal claim asserted against 
the county, It is the duty of the trial 
court to see that no Ju^ment Is en¬ 
tered against the county until after 
a proper defense has been made.^— 
Wood T. Phillips, 219 P. 646, 95 OkJL 
256. 
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state.^® Accordingly within the limitations of con¬ 
stitutional provisions, the powers of a county may 
be recalled, abridged, or enlarged at the discretion 
of the legislature.^*^ So, also, in the absence of con¬ 
stitutional requirements to the contrary, the legis¬ 


lature need not submit an act relating to county af¬ 
fairs to the voters of the county for approval 
but, where it is optKuial with a county to be b<)und 
or not by a legiblative act, it cannot assume to be 


16b Ala.—^Youngr Woman's Christian 
Ass'n of Plainfield, N. J , v Gunter, 
t$2 So 120, 230 Ala 521 

m_^Proffitt V. Christian County, 19 

N.E2d 345, 370 Ill 630—Stark 

County V. Henry County, 158 NE 
116, 326 Ill. 536. 54 A L.R 777— 
McQueeney v. Whiteside County, 2 
NE2d 853, 286 III App. 345 

—Scott County v. Johnson. 222 
KW 378, 209 Iowa 213, 

Ky_State Budget Commission V 

Adams, 61 S.W.2d 314. 249 Ky. 680 

_ -pox V. Board for Iiouisville & 

Jefferson County Children's Home, 
50 S.W2d 67, 244 Ky. 1—Common¬ 
wealth V. Sparks, 255 S.W. 859, 201 
Ky, 5 —^Lawrence County v. Law¬ 
rence Fiscal Court, 229 S.W. 139, 
191 Ky. 46. 

Md.—^Howard County Com'rs v. Mat¬ 
thews, 127 A. 118, 146 Md. 553. 

Miss,—Gully V. Williams Bros., 180 
So 400, 406, quoting Oox 3 ^ Jnzis 
—State V. Board of Sup'rs of 
Grenada County, 105 So. 541, 546, 
141 Miss. 761, quoting Oorpns 
SuxUl 

Mont.—^Fitzpatrick v. State Board of 
Examiners of Montana, 70 P 2d 285, 
105 Mont. 234—^Yellowstone Pack¬ 
ing & Provision Co. v. Hays, 268 
P. 655, 83 Mont 1—Heckman v. 
Custer County, 223 P. 916, 70 Mont 
84—Stange v. Esval, 215 P. 807, 67 
Mont. 301. 

Keb —City of Firemont ▼. Dodge 
County, 266 N.W. 771, 130 Neb 
856. 

N C.—^Thomson v. Harnett County, 
18% S.E 490, 209 N.a 662, 106 A 
IjR. 602—^Town of Saluda v. Polk 
County, 176 SB. 298, 207 NC. 180 
—^Day V. Commissioners of Tad- 
kin County, 183 S.E. 164, 191 N.C 
7g0—O'Neal v Jennette, 129 S B. 
184, 190 NC. 96—^Heame V Stanly 
County, 123 S.E. 641, 188 N C. 45. 

Ohio.—State V. Price, 128 NB; 173, 
101 Ohio St. 60—State ex rel. Alex¬ 
ander v. Oviatt, 4 Ohio N.P.,N.S, 
481, affirming 8 Ohio Cir.Ct.,N.S, 
567, 17 Ohio Dec. 451 note. 

OkL—Herndon v. Anderson, 25 P.2d 
826, 165 Okl. 104. 

Or.r-City of Pendleton v. Umatilla 
County, 241 P. 979, 117 Or. 140— 
Wilson V. GilUam. 222 P. 298, 301, 
110 Or. 166, citing Corpus Juris— 
Mackenzie v. Douglas County, 178 
P. 850, 91 Or. 375. 

Pa.—Kotch V. Middle Coal Field Poor 
Dlst. 197 A 334. 829 Pa. 390— 

, Commonwealth v. Walker, 156 A. 
840. 805 Pa. 31—O’Connor y, Arm¬ 
strong, 149 A. 665^ 299 Pa. 390. 


SC—Reese v. Hinnant, 198 SB 403, 
187 SC 474 

S D —Schomer v. Scott, 274 N.W. 656, 
65 SD 353 

Tenn—Robertson v. Town of Englo- 
uood, 123 SW2d 1090—^Henderson 
County V Wallace, 116 SW.2d 
1003, 173 Tenn. 184 
Wash—^Newman v. Schlarb, 50 P.2d 
36, 184 Wash 147—Spokane County 
V City of Spokane, 287 P 675, 156 
Wash 393—Spokane County v. City 
of Spokane, 287 P. 677, 156 Wash. 
704—Great Northern Ry v Stevens 
County. 183 P 65. 66. 108 Wash 
238. citing Corpus Juris. 

W.Va-—State Road Commission v 
Kanawha County Court, 163 SB. 
815, 112 W.Va. 98 
15 C,J. p 420 note 9. 

‘^BelatlocBshlp of the state to its 
oounties ... is sovereign [and] 
governmental, not contractual," and 
the relationship is not that of equal¬ 
ity of rights.—Carlton v. Mathews, 
137 So. 815, 841, 103 Fla. 301. 

The legislature atnajs 

(1) Impose on county part of bur¬ 
den of enforcement of criminal law 
within Its Jurisdiction, or any other 
governmental function —^Duke v. 
Boyd County, 7 S.W.2d 839, 225 Ky. 
112 . 

(2) Provide as to how the counties 
shall care for their poor.—State ex 
rel. Wilson v. Weir, 79 P.2d 306, 106 
Mont. 526. 

<3) Provide conditions on which 
debts to county shall accrue and be¬ 
come valid—Garner Lumber & Mfg. 
Co. V Quitman County, 125 So 416, 
166 Miss. 396, 68 A.L.R. 614, over¬ 
ruling suggestion of error 124 So. 
437, 156 Miss. 396, 66 ALH 614, and 
followed in Matthews v. Quitman 
County, 127 So. 305. 

(4) Commit a matter of county 
business to some agency other than 
the commissioners’ court.—^Austin 
Bros. V. Patton, Tex Com, App., 288 
S W. 182, reversing. Civ.App., 245 S. 
W. 991, modified on other grounds 
290 SW 153, motion denied 294 S. 
W. 637. 

Burdens ssoassttafelng levy of tax 

(1) The imposition of a burden 
on a county, although it may neces¬ 
sitate the levying of taxes, is not an 
imposition of taxes within the mean¬ 
ing of a constitutional provision pro¬ 
hibiting legislative imposition of tax¬ 
es for county purposes—Duke v. 
Boyd County, 7 S.W.2d 839, 841, 226 
Ky. 112, 

(2) Thus a statute requlnng ooun- 
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tiPs to insure th«‘ir propfrty ngainst 
specified risks is not unconstitutional 
as levying a tax for countv purposes. 
—State ex rel City of Missoula v 
Holmes. 47 P 2d 624. 1(»0 Mont. 256, 
100 A L R 581. 

AboUtloii of township organization 

Where the constitution proMdes 
that in any county ha\lng adopted 
township organization the question 
of continuing such organization may 
be submitted to a vote of the electors 
of the county at a general election, 
and. if the majority of all the votes 
cast on the question shall be against 
township organization It shall cease 
m such county, a statute requiring a 
majority of all the votes cast at 
the election as a condition precedent 
to the continuance of township or¬ 
ganization Is invalid.—State v Dun¬ 
can. 175 SW. 940, 265 Mo. 26, Ann. 
Cas 1916D 1 

Believing oonaity from obligatioiui 
The legislature is without power 
to relieve one county from obliga¬ 
tions imposed on others—Wilkinson 
v. Lund. 283 P 385, 102 Cal App. 767. 
17. Cal —^Los Angeles County v. Ri- 
. ley, 59 P.2d 139, 6 Cal.2d 625, 106 
A L.R. 903—-Buckingham v Com- 
mary-Peterson Co., 178 P. 318, 39 
Cal. App 154 

Mont —^Franzke v. Fergus County, 
245 P. 962, 76 Mont. 150. 

N C —Moore v Board of Education of 
Iredell County. 193 S E. 732, 212 
NC 499 

N T,—^New York State Employees' 
Retirement System v. Board of 
Sup'rs of Tioga County, 283 N.T. 
S. 405, 157 Misc 87, affirmed 296 
N.YS. 286. 261 App.Div. 198, af¬ 
firmed 16 N B 2d 434, 278 N.Y. 496. 
N C.—^Williamson v. City of High 
Point. 196 SBL 90, 213 NC. 96. 

16 C J. p 421 note 9. 

Uhtil wltlidnbwiL or modUled by 
the legislature legislative grants of 
rights or power to counties are held 
absolutely and to be enjoyed and ex¬ 
ercised Independently, subject only 
to the general laws of the state and 
the terms and conditions annexed to 
the grant.—People v. Ingersoll, 58 
N.Y. 1, 17 Am.R. 178. 

OonJrtitntloiial provisUm for craatioa 
of oovmty 

The fact that constitution provides 
for creation of a county does not 
deprive legislature of right to petr 
senbe its powers.—^Park v. Oresn- 
wood County, 176 S.B. 870, 174 
85, ^ t / 

la. Ga. — Jenkins v. States 44 SOB 
629. 119 Ga. 430. ' 
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bound by a part of the act, without being at once 
liable to the remaining provisions.^® 

Local sclf-t/avernment. It is not within the pow¬ 
er of the legislature to take eaway from counties the 
rights to local self-government as vested in them by 
constitutional provisions.-® To the extent, howev¬ 
er, that such rights are not conferred upon counties 
by the constitution, they remain with the state and 
may be exercised by the legislature as the law-mak¬ 
ing power of the state.®^ Furthermore, a county 
after adopting a constitutional provision giving it 
exclusive control of local matters continues amen¬ 
able to state control in matters of a public charac- 

ter.22 

Power of congress over counties within territo- 
ties. In respect of counties that lie within the ter¬ 
ritories of the United States, congress exercises 
complete control, under the restrictions and limita¬ 
tions imposed by the constitution of the United 
States.23 


Curative acts. The legislature has power to vali¬ 
date or to ratify, by curative legislation, the acts 
of a county and its officers that are not in viola¬ 
tion of constitutional provisions,^^ not only in the 
matter of irregularity in authonzed proceedings, 
but even where the county has acted without any 
legislative authority wffiatever.^S However, it has 
been held that defects and omissions which go to 
the jurisdiction of the board of county supervisors 
to act, and which make their action absolutely void, 
cannot be cured by subsequent curative acts or con¬ 
clusive evidence clauses.^® 

Other particular applications of the rule as to leg¬ 
islative control are considered in other appropriate 
sections of this Title. Thus, for example, legisla¬ 
tive control over the powers of county boards is 
considered in § 82 infra; over the use, management, 
and disposition of county property generally in § 
169 infra; over county funds generally in § 229 
et seq infra. 


B. COUNTY SEAT 


§ 53. Definitions 

A **county seat’’ Is the town or city In which the 
seat of a county government le located, where the county 
court and other courts are held, and where the county 
officers perform their duties and functions. 


A "county seat” is the town or city where the 
seat of a county government is located, where the 
county court and other courts are held, and where 
the county officers perform their duties and func- 
tions.27 While the county seat has been said to be 


19. Mass —^Hampshire County v. 
Franklin County, 16 Mass. 76. 

20, Pla—^Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 6b, 115. 

Wash —State v. Redd, 6 T 2d 619, 166 
Wash 132. 

15 C J. P 420 note 9 [b]. 

Bario pKincipLe of gx)Tenmieo.t 
The principle of home rule, or lo¬ 
cal self-government, is one of the 
basic principles on which the Ameri¬ 
can political system is based.—Com¬ 
monwealth ex reL Smillie v. McEl- 
wee, 193 A. 628, 327 Pa. 148. 
Fireelioldm’ duueter 

<1) County legislation authorized 
by constitution under freeholders' 
charter supersedes inconsistent state 
legislative acts relative to same sub¬ 
ject matter—Simpson v. Payne. 251 
P. 324, 79 Cal.App. 780. 

(2) The general law, however. Is 
controlling on counties having free¬ 
holders* charter on questions respect¬ 
ing which supervisors have taken no 
lawful action.—^McPherson v. Rich¬ 
ards, 26 P.2d 534, 134 CaLApp. 462, 
Bagglatfoin of, the pcoaeontloai, 
within a county, of offenses against 
the state Criminal law, being a state 
and not a county function, does not 
violate the doctrine of home rule — 
State V. Price, 128 N.B. 173. 101 Ohio 
St 50. 


21. Wash—^Meehan v. Shields, 1071 

P 835, 57 Wash. 617. I 

15 CJ p 420 note 9 [b]. 

Za BOkwali local self-government, 
as by means of counties, is not re¬ 
quired by any inexorable principle 
—^McKenzie v Wilson, 31 Hawaii 216 
Zh Bonisiaaia a parish has no right 
superior to sovereign state to gov¬ 
ern people within its territorial lim¬ 
its.—State ex reL Portene v. Smithy 
166 So 72, 184 Xa. 263. 

22. Colo —^People v, McNichols, 13 
P.2d 266. 91 Colo. 141. 

23. U.S—^Brunswick First Nat 
Bank v Yankton County, Dak. 
Terr, 101 US, 129, 26 LEd. 1046 

Ariz—^McRae v. Cochise County, 44 
P. 299, 6 Ariz, 26. 

24. Fla—Givens v. Hillsborough 
County, 35 So 88, 46 Fla. 502. 110 
Am S R 104. 

15 CJ p 421 note 15. 

Curative acts relating to: 

Bonds see infra | 271, 

Contracts see infra $ 195. 

25. IT.S.—^Roberts v. Northern Pac, 
R. Co. Wis, 16 S.Ct 756, 168 U.S. 
1, 39 LEd. 873. 

16 C J. p 421 note 16. 

OB* Cal.—^People v. Van Nuys Light¬ 
ing Dist, 162 P. 97. 173 CaL 792. 
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27. Ark—^McGregor v. Cain, 7 SW. 

2d 13, 177 Ark. 474 
Pa—County Seats, 16 Pa Co 440. 
Tex—^Pitts V Camp County, 39 S 
W.2d 608, 616, 120 Tex 558, citing 
Corpus Jtixis—^Turner v Tucker, 
258 SW. 149, 118 Tex 434—Harris 
V. Elder, Clv.App, 49 SW.2d 973. 
16 C.J p 421 note 26 [aj (1). 

Other dflAnltlaiis 

(1) A county seat or county town 
is the chief town of a county, where 
the county buildings and courts are 
located and county business transact¬ 
ed 

Pla.—^Seville v. State, 55 So 854, 855, 
61 Fla. 8. 

Ga.—^De Kalb County v Atlanta, 65 
SE. 72, 74, 132 Ga. 727. 

Pa—In re County Seat, 4 Pa.DiBt 
319. 

Tenn.—State v. Cates, 58 S.W- 649, 
650, 105 Tenn. 441. 

<2) "County seat" means the coun¬ 
ty town as the seat of government. 
—^Dunne v. Rock Island County. 1X9 
N.E 591, 595, 283 Ill. 628 

(3) "Courthouse site" and "coun¬ 
ty site,” in their ordinary use, mean 
the same thing.—^Harris v. Elder, 
Tex.CivApp.. 49 SW2d 978, 978. 

(4) For additional definitions see 
i 15 C.J. p 421 note 25 [a]. 
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the building where a court of record is held,28 ordi¬ 
narily the term applies not merely to the lot and 
buildings used for transacting public business, but to 
the territory occupied by such town as may be des¬ 
ignated a county seat.29 

Terms of sknUar import. In common parlance, 
and within the meaning of some statutes, the terms 
“courthouse” and “county seat” are treated as S 3 m- 
onymous.3® Likewise the terms “courthouse site” 
and “county site” in their ordinary use mean the 
same thing and are taken and understood to signify 
the seat of government of the county,as are also 
the terms “county site” and “county seat.”82 "Seat 
of justice” and “coimty seat” have been used syn¬ 
onymously in some cases,*2 but not in others.^^ 

Coextensiveness with municipal limits. A county 
seat is not necessarily coextensive with the town in 
which it is located thus, when a city or town is 
selected as the county seat, the boundaries of such 
aty or town, as they then exist, become the bound¬ 
aries of the county seat, and the subsequent inclu¬ 
sion of more territory in such city or town does not 
enlarge the county seat.88 Likewise the extension 
of the limits of a city or town so as to include an¬ 
other city or town where the county seat is located 
does not operate to remove the seat of government, 
or to change the boundaries of the county seat.87 


§ 54. Location and Establishment 

a. In general 

b. Attack on validity 

a. In General 

In the absence of constitutional restrictions, the pow¬ 
er to locate ancT establish a county seat belongs to the 
legislature, which may act directly or through designat¬ 
ed agents, or leave the selection to the electors of the 
county. 

In the absence of constitutional restrictions, the 
pow'er to locate and to establish a county seat, in 
the first instance, belongs to the legislature,^® as 
an incident of its power to create^® and organize^^ 
a county, and statutes enacted in the exercise of 
this power have been held not to contravene con¬ 
stitutional prohibitions against the passage of local 
or special laws regulating cotmty business, as shown 
in the CJ.S. title Statutes § 187, also 59 CJ. p 755 
notes 75, 76, or prohibitions against changing coun¬ 
ty seats.^^ The legislative department may act di¬ 
rectly, or, as is the usual custom, through agents 
appointed or designated by it for that purpose,^ 2 qj- 
it may leave the selection to the electors of the 
county, at an election held for the purpose of mak¬ 
ing a choice;^® but, unless required by constitu¬ 
tional provision, it is not necessary that the ques¬ 
tion should be submitted to a vote of the electors 
of the county,^^ and where the legislature makes no 
provision for an election the court cannot by judi¬ 
cial fiat supply such legislation.*® It has been held 


N.T—Smith V. Roberts, 118 N. 
Y.S 672, 60 Misc. 427. 

S9. Ark.—^McGregor v. Cam, 7 SW. 

2d 13, 177 Ark. 474 
Pa—County Seats, 16 Pa.Co. 440. 
Tex.—Pitts v. Camp County, 39 S 
W2d 608, 120 Tex. 668. 

16 C J. p 421 note 26, p 422 note 29, 
ttmplsr deslgnataa the town. 

A county seat is something sep¬ 
arate and apart from the place where 
it IS located, and the term, as in 
common x>arlance applied to a par¬ 
ticular town or city, simply desig¬ 
nates the town or city where the 
county seat is for the time being es¬ 
tablished 

Colo—^In re Allison, 22 P. 820, 13 
Colo. 626, 16 Am.S.R. 224, 10 L. R.A. 
790. 

Tex,—^Pitts V. Camp County, 89 S.W. 

2d 608, 120 Tex. 658. 
a<K Tex.—^Harris v. Elder, Clv.App., 
49 S.W2d 973. 978. 

Va.—Conek v Skeen, 63 SB. 11, 109 
Va. 6. 

31. Ala.—^Pitts V. Culpepper, 167 So. 

841, 229 Ala. 449. 

16 C.J. p 422 note 28. 

3^ Tex.—^Pitts V. Camp County, 89 
8.W.2d 608, 616, 120 Tex. 558. 


33. Tenn.—^Bllis •v. State, 20 S.W. 
500, 92 Tenn. 85. 

56 C J. p 1265 note 83. 

Analogous to "seat of govezumeut’^ 
“The term *seat of Justice' for a 
county is like the term ‘seat of gov¬ 
ernment' for the state ”—^Babcock v. 
Hahn, 75 S W. 93, 175 Mo. 136, 141 

34. Ark.—^Law v. Falls, 159 S W. 
1130, 109 Ark 395, 399. 

15 CJ. p 422 note 36—56 CJ. P 1266 
note 83 [a], [d], 

“However nearly ‘seat of Justice' 
and ‘county seat' are synonymous, it 
is apparent that a seat of justice is 
not always a county seat, although a 
county seat is perhaps always a seat 
of justice."—^Law v Palls, supra. 

35. Ala.—^Marengo County v. Mat- 
kin, 82 So. 669, 134 Ala. 275 

Iowa.—^Way v. Pox, 80 N.W. 405, 109 
Iowa 340. 

Tex—^Pitts v. Camp County, 39 S.W. 

2d 608, 120 Tex. 558. 

33. Ala.—^Rogers v. Wells, 113 So. 

524, 216 Ala 514. 

15 aj. p 422 note 80. 

37. Iowa.—^Way v. Pox, 80 N.W 406, 
109 Iowa 840. 

38. Ala—^Dennis v. Prather, 103 So. 
69, 212 Ala. 449. 
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N M.—Orchard v. Board of Com'rs of 
Sierra County, 76 P.2d 41, 42 NM. 
172. 

16 C.J. p 422 note 37. 

39. Mont.—State v. Long, 117 P. 104, 
48 Mont. 401 

15 C J. p 422 note 3$. 

40. Mich,—^Rice v. Shay, 5 N.W. 435, 
48 Mich^ 380. 

41. Mont—State v. Long, 117 P. 
104, 43 Mont 401. 

48. N M.—Orchard v. Board ol 
Com'rs of Sierra County, 76 P.2d 
41. 42 NM. 172, 

16 C J. p 422 note,i3, 

43. Idaho—^LeaCh V. Nez Perce, 133 
P 926. 24 Idaho 322. 

15 C J. p 423 note 43 
Validity of statutes as against ob¬ 
jection of delegation of legislative 
power see Constitutional Law S 
142 

44. Minn —Jewell v. Weed, 18 Minn. 
272. 

Wis —State v Larrabee, 1 Wla 300. 
15 C J. p 423 note 45. 

45. N.D—State v. Anders, 

801, SO N.D, 672. ^ 

s6 aJ. p 425 note 64. 
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that the legislature may act at different sessions 
u’lth regard to the location of a single county scat.*® 

Location by commissioners. Particular statutes 
relating to the location of county seats by commis¬ 
sioners have been held directoryand where com¬ 
missioners have failed to follow the statutory direc¬ 
tions the legislature may ratify the location made 
by them>® Although, under the statute, a majority 
of the commissioners may make the location, all of 
them must meet and confer with respect thereto.^^ 
After the commissioners have assembled, made a 
selection and adjourned sine die, they cannot re¬ 
convene and rescind their action.®® 

h. Attack on Validity 

The question of the validity of the location of a coun¬ 
ty seat, when open to attack, cannot be tried In a col¬ 
lateral proceeding, but only In a direct proceeding for 
that purpoae. 

In the absence of any constitutional limitation on 
its power to locate county seats, if the legislature 
acts directly in so doing, no judicial question can be 
raised as to the propnety or validity of its action 
and if it acts through the medium of officers or 
agents, no judicial question can be raised as to the 
propriety or validity of the acts of the officers or 
agents, unless the legislature makes speaal provi¬ 
sion therefor,for such agents are clothed with 
the sovereign power and discretion of the state, 
which discretion, so far as -it depends upon the ex¬ 
ercise of their judgment, no court has a nght to 
control unless they violate private rights,®® 

In any event, the question of the validity of the 
location of a cotmty seat cannot be tried in a col¬ 
lateral proceeding, but only in a direct proceeding 
for that purpose,®^ and where a certain site has 
been used and- recognized as the seat of govern¬ 
ment of the county for many years, it will be pre¬ 
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sumed conclusively to have been properly located 
and established.®® 

§ 55. - Site 

A county seat must be located within the county, but 
ft need not"be in an existing city or town provided the 
site is well known. 

A legislature has no power to establish a county 
seat of a new county outside of the boundaries of 
the state,®® Under some statutes, location of the 
county seat near the center of the county is prefer¬ 
red,®7 but where a statute clothes commissioners 
with a measure of the state's sovereign power and 
discretion m selecting a site near the center of the 
county their exercise of such discretion in good 
faith will not be controlled by the courts.®® In the 
selection of a county seat the choice is not limited 
to existing cities or towns, but a site may be chos¬ 
en for a new town and the county seat located 
therein.®® Neither is it necessary that the place se¬ 
lected should be platted, or have fixed and definite 
boundaries, and a selection, if in other respects le¬ 
gal, is good and operative if it designates a place 
which is well known, and which is the only such 
place in the coimty.®® It has been held that a coun¬ 
ty seat need not be located upon a site owned by the' 
county.®^ 

Even though a large settlement is chosen for the 
county seat, it is not necessary that any particular 
place within such settlement be designated.®® 

§ 56. - Conditional Location 

Where the location of a county seat Is conditioned 
upon the conveyance of certain property to the county, a 
new selection may be made if such condition is not ful¬ 
filled. 

The location of a county seat may be made sub¬ 
ject to a condition that certain property shall be 
conveyed to the county, and if such condition be 
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not complied with, a new selection ma> be made.®*** 
However, where an act of the legislature located 
the county seat m a particular town, a further pro¬ 
vision in the act directing the town to furnish coun¬ 
ty buildings was held not to be a condition control¬ 
ling the location, the location being absolute wheth¬ 
er or not the buildings were furnished.®^ 

§ 57. -Temporary Location 

The selection of a temporary county seat Is not an 
establishment of a county seat, but such place remains 
the county seat until a permanent location is made ac¬ 
cording to law. 

Inasmuch as it is impossible to get the business of 
a county efficiently started unless there be some 
place where it is temporarily centralized, centraliza¬ 
tion may be effected Iby requiring courts and other 
bodies to meet at some place named or appointed 
until a county seat is established, or by directly 
naming some place as a temporaiy county seat for 
all purposes, or by delegating such selection to 
agents,®® and such action is not only proper but le¬ 
gal.®® A temporary selection is in no sense an es¬ 
tablishment of a county seat®^ and does not exhaust 
the power of the legislature,®* nor make the estab¬ 
lishment of a permanent county seat a removal, and 
therefore subject to the laws concerning the change 
or removal of county seats.®® However, a place 
which is designated as the temporaty county seat 
remains the county seat until a permanent location 
is made according to law;*^® and, where a place has 
been designated as the temporary county seat, the 
legislature may authorize the county commission¬ 
ers, if they find it is for the public interest, to re¬ 
tain such place as the cotmty seat for a specified 
time, and in such case may forbid any election for 
a location or relocation within that time.7i 


§ 58. -Submission to Popular Vote 

a. In general 

b. Qualification of voters and conduct of 

election; corrupt practices 
c Number of votes, and count and can¬ 
vass of returns 
d. Contest of election 
«. Second election 

a. In General 

The permanent location of a county seat H usually 
determined by the submission of the question to a popular 
vote, and compliance with applicable constitutional and 
statutory provisions Is essential. 

Although, as appears supra § 54 a, in the absence 
of a constitutional provision to the contrary, a state 
legislature may itself locate a county seat without 
submitting the question to the votes of the electors, 
under some constitutional and statutory provisions 
the location of a permanent county seat may be, and 
usually is, determined by the submission of the 
question to a popular vote of the electors of the 
county.'^* '\Mxile the mere fact that an election to 
determine the permanent seat of a county is au¬ 
thorized by law does not make an election manda¬ 
tory,"^® under some constitutional or statutory provi¬ 
sions the duty of the board to submit the question at 
a general election is mandatory and, where this 
is so, a statute making the presentation of a peti¬ 
tion signed by a majority of the electors of the 
county a condition precedent to the ordering of the 
election is inoperative,^® as is also one providing 
for the elimination, by means of a primary elec¬ 
tion, of all but two places as candidates for the 
permanent county seat^* In ordering a county seat 
election, the coimty board acts ministerially.^^ 

Time and notice. Statutory regulations concern¬ 
ing the notice"^* and time'^® of election must be com¬ 


es. N.C—Herbert t. Sanderson, 60 
N.C. 277. 

15 C.J. p 425 note 80. 
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86, Fla.—^HarUn County v. Hansen, 
supra. 

15 C.J. p 424.note 74. 

87. l^idh.—Atty.-G^n. v. Iron Coun¬ 
ty, 81 K.W. 589, 84 Hich. 607. 

68 . Mich;—Atty.-Gen. v. Iron Coun¬ 
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26 P. 187, 8 Idaho 88. 
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8 P. 417, 34 Kan. 302. 
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gliminatton hy pziuaxy slectloaL 
A town designated as the tem¬ 
porary county seat under a statute 
providing that temporary county 
seats should so remain until a per¬ 
manent location should be made at a 
general election, was subject to an 
amendment of the statute, authoris¬ 
ing a preliminary expression of pref¬ 
erence at a primary election so that 
it could be ehminated from among 
the candidates at the general elec¬ 
tion.—Cahill V. McDowell, 169 N.W. 
499. 40 K.D, 625. 

7L Kan.—State v. Sanders; *31 F. 
1078, 42 Kan. 228, 
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plied with; but under a statute providing that the 
c’ection must be held within a certain time after 
the presentation of a petition therefor, the time 
during which the county commissioners are re¬ 
strained by an order of court from acting on the 
petition should be excluded from the computation.^^ 
A county seat election held at a time other than 
that prescribed by statute is ordinarily void;^i but 
the rule is otherwise where the result of holding the 
election void would be to retain the temporary 
county scat selected by the commissioners, and for¬ 
ever to deprive the people of the county of the pow¬ 
er to remove the same.^* 

b. Qualification of Voters and Conduct of 
Election; Corrupt Practices 

In conducting the election and determining the quali¬ 
fications of voters, statutes relating to elections for the 
location of county seats prevail over general election 
statutes; and as a general rule such elections are not in¬ 
validated by the offer of donations to the county, al¬ 
though the ballots of particular voters may be nullified 
thereby. 

Where the constitution of the state expressly re¬ 
serves such power to the legislature, or places no 
inhibition on its exercise, the legislature is free to 
prescribe the qualifications of voters at an election 
on the question of the location of a county seat;®^ 
and.m conducting the election and in determining 
the qualifications of persons seeking to vote, the 
statutes relating to elections for the location of 
county seats, and not those relating to general elec¬ 
tions or elections for the removal of county seats, 
should be followed,** While a statute requiring the 
swearing in of the vote of an elector has been held 
mandatory,*® a substantial compliance therewith is 
sufficient.** Likewise irregularities in the ballots 


w'hich do not affect the final result nor cast substan¬ 
tial doubt thereon may be deemed immaterial. *7 

Donations and corrupt practices. Although, un¬ 
der a constitutional provision directed against the 
bribing of voters in a county seat election, a con¬ 
trary rule has been reached,** county seat elections 
are generally not invalidated by donations, or offers 
of donations, to the county for the purpose of hav¬ 
ing the county seat located at a particular place.** 
However, an offer by a land company to donate val¬ 
uable lots to voters m case the county seat is locat¬ 
ed in a particular town is a corrupt agreement 
which nullifies the votes of those accepting the of¬ 
fer;** and the votes of members of a secret so¬ 
ciety who pledged themselves by signature and oath 
to vote for that town for the county seat that would 
pay the most money and wjio voted for a town 
whose representatives had promised them a large 
sum of money so to vote must be rejected;*! but 
the votes of those who neither directly nor indi¬ 
rectly participate in the bribery or corrupt agree¬ 
ment, and are not the recipients of any benefits of 
the unlawful conduct, are not to be rejected.®* 

c. Nnniber of Votes, and Oonnt and Oanvass 
of Betnxns 

The percentage of votes required for the selection of 
a county seat is governed by statutory or constitutional 
provisions, a majority usually being sufficient. Can¬ 
vassers’ duties, being ministerial, must be performed In 
compliance with applicable statutes. 

Wnhile the percentage of votes r^uired for a 
choice vanes m the different jurisdictions in ac¬ 
cordance with the applicable statutory provisions, 
a majority vote is frequently required and held 
sufficient,** and the percentage required for the 


80L Kan—State v. Sherman County, 
18 P. 179, 39 Kan. 293. 

81. Ky—^Morsan v, Qoode, 152 S.W. 
584, 151 Ky, 284. 
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County, 140 P. 809, 67 Colo. 432. 
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Kan.—State v. Hamilton County, 11 
F. 902, 35 Kan. 640. 

86. Okl.—^Ryan v. Waurika, 119 P. 
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well, lOS P. 664, 24 Okl. 892. 
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P. 1014, 31 Okl. 85. 
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397 

15 C J. p 426 note 97. 
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6 N.M 643. 

91. Kan —State v Dillman, 22 P 
378, 42 Kan 96—State v. Male, 22 
P. 349, 42 Kan, 54, 120. 

92. N.M—^Berry v. Hull, 30 P. 936, 
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Distzihntlon. of whiskey 
The fact that a partisan of a city 
which was a candidate for the loca¬ 
tion of a county seat gave away 
whisky near a polling place did not 
require the entire vote of that pre¬ 
cinct to be rejected, nor would it re¬ 
quire the rejection of any votes, 
where there was no showing that any 
voters had been influenced by such 
conduct.—^Blackwell v. Newkirk. 121 
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P. 260, *31 Okl. 304, Ann.Cas.l913B 
441. 

98. Iowa.—^U. S. V. Dubuque Coun¬ 
ty, Morr. 31. 

16 C.J p 427 note 6. 

DependeoLt on, location. 

(1) Under some statutes a county 
seat could be located within a certain 
distance of the geographical center 
of the county by a majority of the 
votes cast on the question of loca¬ 
tion, but a two-thirds vote was re¬ 
quired to locate the county seat at s. 
place more remote.—State v. Alcorn. 
14 S.W. 668, 78 -Tex 387. 

(2) However, the selection of a 
more remote site by a majority has 
been validated by statute.—^Bwing 
V. Duncan, 16 S.W. ipOO, 81 Tex 280, 
Majority on question of location ' 

Under a i>rovision that the place 
receiving a^ majority of all the votek 
cast should be the comity seat, it has 
been held that only a majiyrlty of the 
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creation ot a county has been held not applicable to 
the selection of a county seat.^^ For the purpose 
of determining the number requisite to make this 
majority, it is generally held that all the votes cast 
on the question by quahhed electors must be count¬ 
ed as votes cast at the election, although some of 
the votes, considered as votes for one of the con¬ 
testants, may be rejected.®^ 

Determination of geographical center by certifi^ 
cate. Where the percentage of votes required m 
an election to locate a permanent county seat is by 
statute made to depend upon the proximity of the 
temporary coimty seat to the geographical center of 
the county, as determined by and stated in a certifi¬ 
cate from the secretary of state, such certificate 
need not be prepared until needed for the purpose 
of determining and declaring the result of the elec¬ 
tion,®® although it is not invalid because issued be¬ 
fore the election.®^ In arriving at the center of the 
county, land situated in the county but under the 
junsdiction of the federal government should be 
considered part of the geographical territory of the 
county, and distances should be measured by 
straight lines, but the measurements need not be 
made by the secretary of state personally.®® 

Count and canvass of returns. Canvassers ap¬ 
pointed to ascertain the result of an election for the 
location of a county seat have no nght to dissolve 
their meeting until they have completed their can¬ 
vass; they cannot defeat the popular will, as ex¬ 
pressed by the election, by refusing or neglecting 
to perform the duties imposed on them by law.®® 
Special commissioners appointed by the governor, 
or provided for by statute, on the organization of 


a county, have no power, in canvassing the vote at 
an election called by them for the location of a 
county seat, to throw out votes cast for a certain 
place; their duties are purely ministerial, and they 
must canvass the entire number of votes cast.i A 
canvass made without the presence of, or notice to, 
all the canvassing board, and attended by circum¬ 
stances which show a fraudulent intent to declare 
a certain place elected, regardless of the true re¬ 
sult, is void.2 Votes cast by legal voters should not 
be excluded because of irregularities in the delivery 
of the returns by the election officials.® 

Although two of a number of candidates are ad¬ 
joining towns, and a site on the boundary separat¬ 
ing them has been selected by citizens, votes cast 
for both towns cannot be counted together.'* How¬ 
ever, it has been held that, where the voters desig¬ 
nate on their ballots different places which are sub¬ 
stantially in the same locality, the ballots should be 
counted for the general spot covered by the descrip¬ 
tions.® 

d. Contest of lElection 

The Jurisdiction of courts to try contests of elections 
for the location of county seats Is statutory, and such 
statutes must be looked to for the determination of 
procedural matters. 

The courts are without jurisdiction to enjoin 
election officials from canvassing the returns and 
declaring the result of the election,® and statutory 
authority is necessary to invest them with jurisdic¬ 
tion to try a contest of the election,^ there being no 
inherent power in the courts to try such a con¬ 
test.® Neither a statute providing that the election 


votes cast on the question of loca¬ 
tion of the county seat is necessary, 
and that a majority of the whole 
number of votes cast at the election 
for county officers or on any other 
question was not required.—State v. 
Grace, 25 P 382, 20 Or. 154, 158 
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1. Ky.—Walker v. Goode, 149 S.W. 
913, 149 Ky. 691. 

Neb—State v. Steams, 7 N.W- 743, 
11 Neb. 104. 

2. Kan—State v Seward County, 18 
P. 212, 36 Kan. 236. 

3. Tex—^Durham v. Bogrers, 106 S. 
W. 906, 48 TexCivApp. 232. 

4. Idaho.—Leach v. Nez Perce, 138 
P. 926, 24 Idaho 322. 

5. Colo—Coleman v People, 42 P. 
1041, 7 Colo.App. 243. 

a Tex.—^Townsen v Mersfelder, 109 
S.W. 420, 49 Tex.Civ.App. 289. 

7. Fla.—State v. Baggett, 80 So. 

743, 77 Fleu 92, citing Ckirpns Jnzls. 
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Pximazy electioiL 

A statute providing for contesting 
validity of election as to right of 
place selected aS county seat is ap¬ 
plicable to an election which deter¬ 
mines location of county seat, hut 
not to a pnmary election merely ex¬ 
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pressing preference preliminary to 
final vote and selection at general 
election, hence, where the statute 
providing for the primary election 
provides no method for contesting its 
result, the result cannot be question¬ 
ed in a contest proceeding—Cahill 
V McDowell, 169 N.W- 499, 40 N.D. 
625 

a Ky.—^Wilson v. Whitley, 166 S 
W. 775, 169 Ky. 69 

N.M—Orchard v Board of Com’rs of 
Sierra County, 76 P.2d 41, 45, 42 
N.M. 172, citing Oozpns Otixis- 
Bqnity jnrlsdlcttoiL in snlt othea: tlisax 
contest 

While a court of equity will inter¬ 
vene to prevent a city or town from 
unlawfully obtaining the county seat 
in any instance where it did not re¬ 
ceive the highest number of legal 
votes, a proceeding instituted as an 
election contest cannot be upheld as 
one instituted in equity for such 
purpose, where there is an abaanoe 
of allegations necessary and aMko- 
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^hall be conducted under tbe general election law^ 
nor one providing for contests of the nomination 
and election of officers^^ is sufficient to confer the 
power by implication. Where statutes confer on 
particular courts jurisdiction of such a contest, 
compliance with provisions as to the time of filing a 
petition or application is essential.!^ Additional 
necessary parties may be brought in on proper ap¬ 
plication,^® but the proceeding may go on without 
the county being brought in, where it is not shown 
to have any interest in the contest.^® Whore the 
provisions of a statute of this nature are manda¬ 
tory, an amendment of the complaint or statement 
of contest will not be allowed in order to supply a 
statement or averment which was essential in the 
first instance to state a grotmd of contest and to 
give the court jurisdiction, especially where the ef¬ 
fect of such amendment would be to extend the 
time allowed by statute for the institution of the 
procecding.l^ When the court finds that a certain 
place was chosen as the county seat, its judgment 
should declare that place to be the .county seat^® 

Under a statute precluding the adjudging of costs 
against the county or the contestees, where the con¬ 
testants are successful, they should be required to 
pay merely the costs created by them.^® 

e. Seexmd Electioii 

A second election may l>e held for the selection of a 
county seat where no place received the required ma¬ 
jority in the first election. 

When the county seat of a new county is perma¬ 
nently located by the electors of the county under 
an act providii^ for the organization of new coun¬ 
ties, the force of the act, as applied to such coun¬ 
ty, is completely spent, and there can be no subse¬ 
quent election for the location of a county seat un¬ 
der its provisions.^^ However, under some consti¬ 
tutional and statutory provisions a second election 
may be called where the first election results in no 


one place receiving the required percentage of 
votes and a statute prohibiting the resubmission 
of the question for a certain period of time is not 
m conflict with a constitutional provision requiring 
the location of county seats by popular election.®® 

§ 59. — Operation and EflFect 

A county seat legally located and established re¬ 
mains at the same place until lawfully removed, and Its 
establishment requires the maintenance of county offices 
and the functioning of county agencies at that place. 

Where a county seat has been located and estab¬ 
lished according to law, it remains at that place un¬ 
til lawfully removed,®® and its establishment has 
the effect of necessitating the county offices to be 
maintained,®® and the functions of county agencies 
to be performed,®® at that place. 

§ 60. Effect of Abolition of Coimty or Change 
of County Lines 

When a county seat Is within the boundaries of a new 
county, it ceases to be the county seat of the old county 
and need not be made the county seat of the new county. 

Where a new county, formed out of territory 
taken from an old one, includes within its limits the 
county seat of the old coimty, such place ceases to 
be the county scat of the old county,®® and does not 
ipso facto become the county seat of the new coun¬ 
ty.®^ The county seat of an old county need not be 
made the county seat of a new one, or indeed of 
any county, new or old, in which such county scat 
may be placed by a change of county lines, or by a 
creation of a new county, since if this were the case 
a county might by such change of county lines have 
two or more county scats.®® Whenever a county is 
destroyed by the legislature the county seat must 
go with it.®® 

§ 61. Removal 

Ther« is no common-law proeoeding for tho removal 
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of county seat gives rise to rights in 
public as to place In which govern¬ 
mental agencies, including district 
courts, shall perform their functions. 
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of county seats, and constitutional and statutory provi- | 
sions relating thereto are prospective In their operation | 
aod have been distinguished from provisions relating to 
the original location or relocation of county seats. 

There is no proceeding known to the common 
law whereby the removal of a county seat can be 
effected;®'^ hence, every valid removal is based up¬ 
on some constitutional or statutory provision, as 
shown infra this section and §§ 62-70. 

C>onsiructton of provisions. Statutes relating to 
the removal of county seats are prospective in op¬ 
eration,and sometimes have the effect of abro¬ 
gating and superseding earlier ,legislation.2» They 
are to be distinguished from statutes relating to 
the original location of a county seat^O or its relo¬ 
cation,as well as from statutes relating to the 
erection of an additional courthouse but they do 
govern the changing of a county seat to a place oth¬ 
er than the original location, although the record of 
the original selection is lost, where the town has 
been recognized as the county seal for a number of 
years.33 There is authority, however, for the prop¬ 
osition that there is no distinction between ‘‘rernov- 
al” and “relocation/*®^ Constitutional and statu¬ 
tory provisions relating to the place or locality to 
which removal may be had are liberally construed 
so as to authorize removal to any known place hav¬ 
ing a separate identity.®® 

g 52 , -Power to Remove 

a. In general 

b. Exercise of power generally 


a. In Gkoeral 

The plenary power of the legislature with respect to 
the removal of a county seat cannot be abridged by 
prior legislative enactments, or by any interest that a 
person may have in the existing location. 

After a county seat has been located, the legis¬ 
lature, subject to constitutional restrictions, has 
plenary power to remove or to direct a removal 
whenever and to vrhatever place it may see fit,®® 
without submitting the question to a vote of the 
people of the county,® ^ although, as appears infra 
§ 70 a, it may, and under appropriate constitution¬ 
al provisions must, submit the question to a popular 
vote. A constitutional grant of power to a legisla¬ 
ture to pass acts removing county sites cannot be 
limited by an act of the legislature so as to bind 
subsequent legislatures,®® and hence the power of 
removal is not affected by a prior legislative enact¬ 
ment purporting to permanently locate the county 
seat at a particular place,®® or prohibiting the hold¬ 
ing of a second election for the removal of a coim- 
ty seat within a stated period after a prior elec¬ 
tion.®® Neither does the fact that the county seat 
was onginally established by a special act,®i or 
even by a constitutional amendment,®® deprive the 
legislature of its power to remove it. An act pro¬ 
viding for the removal of a county seat is not in 
violation of a constitutional prohibition against lo¬ 
cal legislation,®® unless the prohibition is especially 
directed against legislation changing county seats.®® 

No person can have any property right in the lo¬ 
cation of a county seat,®® and the power to remove 


87 . ni.—^Loomis v. Hodson, 7S N.B 
590, 224 Ill. 147, affirming 122 Ill. 
App. 75 

88. Pla—Collier v. Cassady, 57 So. 
617, 68 Pla 890, 

89. Colo —Sugar City , v. Crowley 
County, 140 P. 809, 67 Colo. 482. 

K.D—State v. Anders, 1*52 N.W. 801, 
30 N D. 572. 

30l Ind.—Swartz v. Xiake County, 68 
N.E. 31, 168 Ind. 14L 
31» N.D—^Miller v. Norton, 182 N.W 
1080, 22 N.D. 196. 

16 C J. p 430 note 68. 

88. N T.—Lyon v. Steuben County, 
100 N.T.S. 676, 115 App Piv. 193. 
88^ Tex.—Caruthers v. State, 2 S.W. 
91, 67 Tex. 182. 

88. oitL—Pond Creek v. Haskell, 97 
P. 388, 21, 01^0. 711. 

16 C.J. p 430 note 66. 

Z5m OkL—Grove v. Haskell, 104 P- 
66, 24 Okl. 707. 

15 aj. p 430 note 67. ‘ 

88 . Ala.—Dennis v. Prather. 108 So. 

5t, 218 Ala. 449 
15 C.J. p 428 nqte 


Terxitorlal legimatnxe 

(1) In the ease of a territory, the 
changing of county seats is a proper 
function of the territorial legislature 
until congress legislates —^Allen v 
Reed, 60 P. 782, 68 P. 867. 10 Okl 
105. 

(2) Such action by a territorial 
legislature is subject to ratification 
hy congress.—^Territory v. Tates, 87 
P 868, 17 Okl, 465. 

Psilnze to act at o e —lan after vote 

Under a constitutional provision 
that no county site should be chang¬ 
ed without the approval of two 
thirds of the voters at an election, 
and a two-thirds vot^ of the legis¬ 
lature, the legislature, having failed 
to pass an act removing a county 
site at the session following an elec¬ 
tion approving such change, could do 
80 during a subsequent session^— 
Cowart V Manry, 144 S.BL 21, 166 Ga- 
612—Clements v. Bostwick, 124 S.SI 
719, 168 Ga. 906. 

37. Ky.-JaWl V. Marshall, 80 Ky. 

f 662. 
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38. Oa.—Orr v. Jeones, 125 SH. 468, 
159 Ga. 237. 

39. NM—Orchard V. Board of 
Comers of Sierra County, 76 P.2d 
41. 42 N M 172 

15 C J, p 428 note 53. 

4QL Ga—Orr v. Jamea 126 S.E 
468, 159 Ga. 237. 

Kan.—^Benton v. Nason, 26 Kan. 
658. 

48. Ga—Orr v. James, 125 S.H. 468. 
159 Oa 237. 

43. Ind—^Jackson County v. State, 
46 N.K. 908, 147 Ind. 476, 

15 C J. p 428 note 48 

44. Minn-—^Nichols v Walter, 33 N. 
W. 800, 37 Mmn. 264. 

15 C.J. P 428 note 49. , 

46. Ind.—Swartz v. Lake County. 63‘ 
N.E. 31, 168 Ind. 141. 

15 C.J. P 430 note 69. 

Injunction to restrain removal 
county seat see the (U.S. title 
junctions § 110, also 15 C.J- P 
notes 70, 71, and 32, CJ. p 

* notes 91-1. 
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is not abridged by the fact that, in cnnsi<leration of 
the present and existing location of the county scat 
at a certain place, its citizens have donated land 
or buildings for county purposes.^® 

b. Exercise of Power Generally 

Provision mutt be made for the removal of a county 
seat, and ordinarily the legislature may make removal 
dependent on any contingency and subject to conditions 
precedent. 

Where a constitution merely places restrictions 
upon the manner of removal, there must be some 
legislative enactment to make removal possible, 
since, as appears supra § 61, there is no proceeding 
known to the common law whereby a removal can 
be effected. A legislature having plenary power to 
remove county seats iieed not exercise the power 
directly, but may make a removal depend upon any 
contingency,^® and may, if it sees fit, impose cer¬ 
tain conditions precedent to the removal of a coun¬ 
ty seat,which must, of course, be complied with 
before any removal can lawfully be made.®® How¬ 
ever, substantial compliance has been held sufli- 
cient®! 

The power is not temporarily exhausted or sus¬ 
pended by a single exercise, whether completed or 
only commenced.®® 

§ 63. — Proceedings in General 

The proposal for the removal of a county seat may, 
in some Jurisdictions, originate with the county board. 

A petition for the inauguration of proceedings 
for the removal of a county seat is necessary only 
when made so by statute, and it is competent for 
the legislature to authorize the county commission¬ 


ers to proceed wtih a removal without any petition 
therefor,®® and, under the constitution and statutes 
of some states, the proposal for such removal may 
originate with the county board,®^ upon a vote of 
two thirds of all members of the board, whether 
elected or appointed.®® A resolution that has not 
been lawfully passed by the board cannot be vali¬ 
dated by the legislature in a state where there ex¬ 
ists a constitutional prohibition against the passage 
of private or local bills changing county seats.®® 

§ 64. — Petition 

a. In general 

b. Form and contents 

c. Signatures 

d. Filing or presenting 

a. In General 

Tha usual method for commencing proceedings for 
the removal of a county seat is by petition, and a re¬ 
quired notice of Intention to circulate such petition must 
ordinarily be given. 

It is within the power of the legislature to re¬ 
quire a petition for the removal and relocation of a 
county seat,®^ and this is the usual statutory meth¬ 
od for commencing such proceedings,®® the object 
of which is to save the public from the expense, 
loss of time, and excitement incident to an election, 
unless there is a reasonable probability'that the re¬ 
quired majority of electors will vote for the 
change-®® Such a petition bears no analogy to a 
complaint filed in a civil action.®® 

Notice of intention to circulate. Under the stat¬ 
ute law of at least one state, it is a condition pre¬ 
cedent to the right of the county board to act on a 


4a Tex.—^Alley v. Benson, 8 Tex. 

297 

15 C J. p 429 note 59. 

47. Ill—^Loomis v. Hodson, 79 NB 
590, 224 Ill. 147, affirming: 122 Ill. 
App. 75. 

4a Tex.—Walker v. Tarrant Coun¬ 
ty, 20 Tex. 16. 

15 C.J. p 428 note 43. 

Veriod slaioe erectloiL oX now conzt- 
bonse 

Under a statute providing: that 
there may be no lawful removal of 
county seat in any county which 
within last twenty years has con¬ 
structed a new courthouse, the coun¬ 
ty's repair of old courthouse, which 
In effect was a rebuilding, m which 
only three walls of old building were 
use^ was in effect building of **new 
courthouse."—Dennis v. Prather, 193 

So. 59. 212 AUu 449. 

4a Cal —Calaveras County v. Brock- 
way, 30 Cal. 32 a 
15 aj. p 429 note 5a 


Ba Ind.—Clay County v. Markle, 46 
Ind. 96. 

15 C.J. p 429 note 56 

51. Me —Walton v. Greenwood, 60 
Me. 356. 

16 C.J. p 429 note 57. 

52. Mich.—People v. Wands, 23 
Mich. 386 

5a Ind.—^Mode V Beasley, 42 N.E 
727, 143 Ind. 306. 

Kan—In re County Seat of Idnn 
County, 15 Kan. 500. 

54. Mich.—^Bagot V. Antrim County, 
5 N.W. 10X8. 43 Mich. 577. 

5a Mich.—^Peck v, Berrien County, 
60 N.W, 986, 102 Mich. 346. 

5a N.Y.—^Williams v. Boynton, 42 
N.E1. 184, 147 N.Y. 426, affirming 
25 N.Y.a 60, 71 Hun 309. 

57. Kan-—State v. Butler County, 2 
P. 562, 31 Kan. 460. 

sa Kan.—State v Bussell, 23? P 
877, 119 Kan. 266. 
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Minn—^Petition for Change of Coun¬ 
ty Seat of Scott County, 221 N 
W 870, 175 Minn. 486 
Mont.—Ainsworth v. McKay, 175 
F. 887, 65 Mont. 270. 

Or.—Briggrs v. Stevens, 248 P. 169, 
119 Or. 138. 

SB.—State ex reL Papke v. Denu, 
281 N.W. 822. 

W.Va —State v. Wayne County 
Court, 110 S E 482, 90 W.Va. 106. 

15 CJ. p 431 note 82. 

Which statute applicable 

The statute in force at the time 
action is first taken on the petition, 
and not the one In force at the time 
It IS presented, governs the proceed¬ 
ings thereon.—State v. Clark County 
Ct Justices,'41 Mo. 44. 

59. Mmn.—Currlf v. Paulson, 45 N. 
W. 854. 43 Minn. 411. 

00. Ind—Hall v. Kincaid, 1X5 N.E. 
361, 64 Ind.App. 108; 
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petition for the removal of a county seat that notice 
of intention to circulate such petition shall have 
been given by the posting of prescribed notices and 
the publication thereof in one or more newspapers 
in the county, and compliance therewith is essen¬ 
tial.^^ The service of such statutory- notice within 
the time fixed is jurisdictional but the filing of 
proof of service at the time of presenting the peti¬ 
tion IS not jurisdictional; such proof may be filed at 
a subsequent date, and when this is done the peti¬ 
tion IS effective from the date the petition is filed.®3 
Publication in only one newspaper is sufficient,®^ 
and failure to make that publication may be ex¬ 
cused by reason of the neglect or refusal of the 
publishers.®® 

b. Form and Contents 

A petition for the removal of a county aeat must 
conform to statutory requirements; and It may be 
amended to correct technical errors and omissions. Or¬ 
dinarily it may be composed of several parts or smaller 
single petitions attached together. 

A petition for the removal of a county seat, or 
for an election to determme whether it shall be re¬ 
moved, must follow closely the requirements of the 
statute authorizing it.®® The petition is sufficient 
when it follows the exact language of the statute j®*^ 
and where it fulfills every statutory requirement it 
is not invalid because it contains additional state¬ 
ments or requests, as these may be ignored.®® Al¬ 
though the existence of certain facts is required, 
where the statute does not require a statement of 
such facts to be contained m the petition, it is not 
necessary that they should be alleged.®® 

The petition must ask for a change of location,*^® 


and, under some statutes, must specifically designate 
the town or place to which a removal is sought,^^ 
but this IS not necessary in other jurisdictions.*® 
A petition IS not fatally defective because it is 
not dated."^3 

Petition composed of separate parts. Although 
a petition containing signatures detached from simi¬ 
lar petitions has been held invalid,'^^ it is generally 
held to be no objection to a petition that it is com¬ 
posed of several parts or smaller single petitions, 
all in the same form or to the same effect, and at¬ 
tached so as to constitute but a single petition, pro¬ 
vided that, considered as one, the several petitions 
are signed by the requisite number of voters.’*® 
It has even been held to be immaterial that the sev¬ 
eral petitions ask for removal to different places, 
for the questions whether the county seat shall fie 
removed, and, if so, to what place, arc distinct and 
separate, although they are submitted at the same 
election.^® 

Verification, Where the statute so requires, the 
petition must be verified by affidavit,^^ but statu¬ 
tory requirements as to the contents of the affi¬ 
davit are liberally construed."^® 

Amendment of petition, A petition for the re¬ 
moval of a county seat may be amended so as to 
correct clerical errors and omissions, such, for in¬ 
stance, as the omission of the names of the officers 
before whom the affidavits were sworn to.^® 

c, Signatnras 

Compliance with statutory provisions as to the num¬ 
ber and qualifications of the signers of a petition Is es¬ 
sential. 


€1. Minn—^Petition for Change of 
County Seat of Scott County, 221 
NW 870, 175 Mmn. 48$—State v 
Scott County, 44 N.W. 64, 42 Minu. 
284 

**Tlie purpose of this requlrenieiLt 
was to give the persons who wished 
to initiate such 'an important action 
an opportunity to go about it in a 
deliberate way and have their solici¬ 
tation for signers preceded by the 
publicity incident to the 
notice The voter is thus furnished 
an opportunity to consider, before be¬ 
ing asked to sign and he is less likely 
to thereafter change his mind and 
withdraw under pressure from the 
opposition.**—^Moore v. Mayer, 219 N. 
W 458, 174 Mmn. 897. 

6^ Mi n n .—^Petition for Change of 
County Seat of Scott County, 221 
870, 176 Minn. 486. 

6a. Minn.—^Petition for Change of 
County Seat of Scott County, su¬ 
pra. 

64. Mmn.—^Poss v. Roseau County, 
101 N.W. 71. 93 Minn. 288 

. 2aO.J.S.-52 


65. Minn-^tate v. Scott County, 44 
N.W 64, 42 Mmn 284. 

6R ND—^Bugbee v- Steele County, 
170 NW. 321, 41 N.D 155 
15 C J p 431 note 90. 

67. Ga.—^Vomberg v. Dunn, 84 SE. 
870, 148 Ga. 111. 

68. Nev—State v Martin, 106 P. 
818, 32 Nev. 197 

69. Ind—Mode v. Beasley, 42 NE 
727, 143 Ind. 306. 

15 C J P 432 note 98. 

TOu Pla —^McKinney v. Bradford 

County. 4 So. 866 , 26 PI«l 267. 

15 CJ. p 432 note 91. 

71- W.Va —^Doolittle V. Cabell Coun¬ 
ty Ct.. 28 W Va 168. 

72. N.D.—^Bugbee v. Steele County. 
170 N.W. 321, 41 N.D. 166. 

16 C.J. p 432 note 93. 

7a V^.Va.—Doolittle V Cabell Coun¬ 
ty Ct., 28 W-Va. 168. 

74. Cal,—Fox v. San Mateo County, 
49 Cah 563. 

15 C J. P 432 note 3. 
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7a Ark—Williamson v. Hussey, 84 
S W. 229. 73 Ark 270 
16 CJ p 432 note 4. 

76. Ark—Butler v. Mills, 33 S.W. 
632, 61 Ark. 477. 

77- W.Va—State v Wayne County 
Court, 110 SB.' 482, 90 W.Va. 

105. 

Separate paxta 

If the sections or parts of a pe¬ 
tition, or several petitions, circulated 
by a number of persons in their re¬ 
spective neighborhoods, are all sepa¬ 
rately verified by the persons who 
obtained the signatures, the verifica¬ 
tion Is sufficient, it not being neces¬ 
sary to have a single affidavit say¬ 
ing that all persons whose names 
are found on the parts or petitions 
are legal voters.—State v. Wayne 
County Court, supra. 

78. Iowa—Stone v. Miller, 14 N.W. 
781, 60 Iowa 248. 

79u Iowa—Stone v. MiUar, snpea . 
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Various statutory provisions exist in the several 
states as to the number of signatures required, the 
usual requirement being a certain percentage of 
the qualihed voters of the county as shown by the 
assessment rolls or other designated record, and 
there must be a compliance with valid^® statutory 
requirements.® 1 Under some statutes the number 
of signers on the petition must be larger than that 
on the remonstrance;®- and where the same names 
appear both on the petition and remonstrance they 
must be counted as being on the remonstrance but 
not on the petition,®® unless, before final action 
thereon, they are w’ithdrawn from the remon¬ 
strance.®^ 

Qualifications and validity. In some jurisdictions 
the petition must be signed by taxpayers®® who are 
also qualified electors,®® but registration is not gen¬ 
erally an element in the qualification necessary to 
enable an elector to sign the petition.®^ 

Although signatures procured by bribery cannot 
be counted,®® the fact that a signer was ignorant 
of the contents of the petition does not, in the ab¬ 
sence of fraud, invalidate his signature.®® A signa¬ 


ture placed on the petition by another in the pres¬ 
ence of the petitioner and by his direction is suf¬ 
ficient in the absence of a provision requiring it to 
be in the petitioner's handwriting,®® and the use 
of the prefix “Mr.” or “Mrs.” does not vitiate the 
signature.®^ A statutory requirement that the sig¬ 
natures shall be dated has been held merely directo¬ 
ry.®® 

d. Filing or Presenting 

statutory provisions respecting the filing or pre¬ 
senting of petitions, and the giving of notice thereof, 
must be complied with. 

Under some statutes, the petition must be present¬ 
ed to the board of county commissioners or super¬ 
visors at a regular meeting;®® but failure to file at 
such a meeting is excused by the jioldmg of a 
clandestine meeting and immediate adjournment 
of the term.®^ It need not be presented on the 
first day of the annual meeting of the board, bttt 
may be presented on any day before final adjourn¬ 
ment.®® The petition, when filed, need not be ac¬ 
companied by a statutory bond for the costs of a 
special election, it being sufiicient for the bond to 


ao. 8ts>tats UmUld 

A constitutional provision firiving 
districts the power of initiative upon 
a petition of no more than fifteen per 
cent of the number of legal voters 
therein applies to counties; hence a 
statutory provision requiring the sig¬ 
natures of three fifths of such voters 
on a removal petition was held in¬ 
operative—^Bnggs V Stevens, 248 P. 
X6S, 119 Or 138—Barber v. Johnson, 
1«7 P SOO, 88 Or 390, affirmed 167 P. 
1188, $6 Or. 390 

81. Kan—State v. Russell, 246 P. 
504. 121 Kan 191—State v. Russell, 
287 P. 877, 119 ICan. 266 
ICont—^Ainsworth v. McKay, 175 P. 
887, 56 Mont 270. 

W Va.—State v. Wayne County Court, 
110 S.E3. 482, 90 W.Va. 105. 

15 C.J. p 433 note 6. 

Fxiaia fade proof* 

The calling of a county seat re¬ 
moval election by the oflQlcer or board 
authorised by statute * determines 
prtma facie that the i>etitioners are 
of the proper class, and of a suffi¬ 
cient number—Vomberg v. Dunn, 84 
BJB. 370, 143 Qa. 111. 

Vrodsioins oonstmed and' applied 
(1) Where no guide for the deter¬ 
mination of this question is pre¬ 
scribed, the board has discretionary 
powei* to determine it from any rea- 
abnable means available —State ex 
ret Papke v. I>enu, S.D, 281 N.W. 
822. 

<2) The provision that the num¬ 
ber of signers is to be aaeertained 
by looking to the number of voters 
shown bgr the last preceding census 


IS purely arbitrary—State v Wayne 
County Court, 110 S B 482, 90 W.Va. 
105. 

(3) Under some statutes It has 
been held that names of persons no 
longer voters should not be eliminat¬ 
ed from the poll list in determining 
whether petition bears signatures of 
majority of names appearing on xk>11 
hat.—^Ainsworth v. McKay, 175 P. 
887, 55 Mont 270. 

(4) However, under other statutes 
It has been held that the assessment 
roll becomes the proper criterion 
only after the deletion therefrom of 
the names of all persons who have 
since ceased to be legal electors.— 
State v. Russell, 246 P. 504, 121 Kan 
191 

<5) Where the last complete as¬ 
sessment rolls of real property and 
of personal property must be con¬ 
sulted, the county commissioners 
cannot, before reports from all depu¬ 
ty assessors have been returned, ex¬ 
amined, and corrected by county as¬ 
sessor, use reports of deputy as¬ 
sessors for current year firom some 
of townships and cities Immediately 
upon their being filed, and assess^ 
ment rolls of previous year from oth¬ 
er townships and citiea.—State v. 
Russell, 237 P. 877, 119 Kan. 266. 

(6) Other prpyisions construed and 
applied see 15 C.J. p 483 note 6 fal. 

88 . Iowa.—^Duffe^ v. Sherman, 48 
Xowd 287—toomis V. Bailey, 45 
Iowa 400. 

88 » Iowa.—Dttffees v, Sherman, 48 
' Iowa 287—Jamison v. Itouisa'Coun¬ 
ty, 47 Iowa 888-7 ' ... » 

8IS. 


84. Neb—Hoffman v Nelson, 95 N. 

W 347, 1 Neb. (Unoff ) 216. 

85- Colo.—^Bagle County v. People, 
67 P. 1080, 26 Colo. 297. 

Oozpoxatioa 

Within the meaning of a statute 
providing that an election be or^ 
dered upon the application of *‘pei> 
sons paying one-third of the taxes,” 
a corporation is a person—Crafford 
V Warwick County, 12 S.K 147, 87 
Va 110, 10 L R.A 129 
88. Mont.—^Ainsworth v. McKay, 
175 P. 887, 55 Mont. 270 

15 C J. p 433 note 6 [al (5). 

87- WVa—State v. Wayne County 
Court, 110 S.B 482, 90 WVa 106. 

16 aj. p 433 note 7. 

88. Neb.—^Ayres v. Moan, 51 N.W. 
830, 34 Neb. 210, 16 LRA. 501. 

89. Kan.—3E!ggleston*v. State, 15 P. 
608, 37 Kan. 426. 

90. W.Va—State v- Wayne County 
Court, 110 8 B. 482, 90 W.Va 105. 

81. W.Va—State v. Wajme County 
Court, supra 

98. Ind.—Mode v. Beasley, 42 N.B. 
727, 14$ Ind. 806. 

93. lQwa< —^Bllis V. Harrison County, 
40 Iowa 301. 

15 C.J. p 434 note 20. 

84i. W Va—^BYanta t. Wyoming 

County Ct-, 78 S.B. 328, 69 W.Va 
734. 

96. N.Y. —Stanton ▼. Hssex County, 
96 ^.T.S. 840, 48 Misc 416, af- 
I firmed 98 N.Y.a 1069, 112 App. 

Div. 877^ affirmed 84 NUBL 880, 191 
^' K.Tj 428. 
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be filed at the same term the petition is filed.®® 
A statute requiring the erectiom of a courthouse 
at a particular place should no petition for reloca¬ 
tion of the county be filed within one year, and an 
election thereon held within two years, from its 
effective date, does not bar the filing of a petition 
for relocation after the expiration of the two-year 
period.®^ Where the petition is required to be filed 
with the governor, it must be lodged with him or his 
official force in such a formal manner as to become 
an official document.®® 

Notice of filing. Statutory requirements as to no¬ 
tice of the fihng of the petition must be complied 
with.®® 

§ 65. — Remonstrance 

A remonstrance to a proposed removal of a county 
seat may ordinarily be filed only when authorized by 
statute and must comply with the provisions thereof. 

In the absence of statutory authorization, a re¬ 
monstrance against a proposed removal of a county 
seat caxmot be filed.^ Where authorized, there must 
be substantial compliance with the provisions of 
the statute.® A remonstrance may be circulated 
and signed while the petition is still in circulation,® 
and it need be signed only by the number or per¬ 
centage of electors prescribed by statute,^ but it 
should be accompanied by proof of the qualifications 
of the signers and the genuineness of their signa¬ 
tures.® To be entitled to consideration, a re¬ 
monstrance must be properly presented® to the of¬ 
ficial or board that is considering the petition and 
before action thereoxL*^ 

§ 66. ' ■ Amendment or Withdrawal of 

Signature 

A signature on a petition or remonstrance may be 
withdrawn, and where the procedure therefor Is proper 
and timely the signature cannot be counted. 


S 68 

A person who has signed a petition asking for the 
removal of the county seat has an absolute right to 
withdraw his name and have it struck off such peti¬ 
tion at any time before it is finally acted on,® and 
where this is done the signature cannot be cornit- 
ed.® To be effective, the withdrawal must be 
brought to the knowledge of the county board or 
other body or official whose duty it is to consider the 
sufficiency of the petition,^® and it must be made 
with a degree of formality corresponding with that 
required in presenting the petition.^i Where, be¬ 
fore any action thereon, the withdrawal is recalled, 
the electors name cannot lawfully be removed from 
the petition.!® 

Remonstrance. Persons signing a remonstrance 
may have their names taken therefrom before it is 
filed.!® 

§ 67. —— Notice of Hearing 

statutory requirements respecting the giving of no¬ 
tice of the hearing on the potion must be complied 
with. 

Notice of the hearing of the petition must be 
given where required by statute, in order to give 
jurisdiction to the proper tnbunaL!® 

§ 68. — Hearing and Decision 

The county board of commissioners or the county 
court generally has exclusive jurisdiction to hear peti¬ 
tions for the removal of the county seat and the de¬ 
cision of such board or court is conclusive until properly 
set aside. Objections and defenses must be properly and 
seasonably made. 

The removal of a county seat beirig a matter of 
local concern,!® jurisdiction to hear and determine 
applications therefor is generally, but not always,!® 
conferred by statute on boards of county commis¬ 
sioners or supervisors or county courts.!^ While 
some courts have held that where two or more peti- 


se. W.Va.—Frajats v. Wyoming 

County (X. 73 S.BS. 828, 69 W.Va. 
734. 

97. Ind.—Kent v. Sigler, 62 N.B. 
491, 158 Ind. 214. 

98L Ala.—State v. Porter, 40 So. 144, 
146 Ala. 641. 

99- Iowa.—Luce v. Pensler, 62 N.W. 
617, 86 Iowa 596—^Bennett v. Heth- 
erington, 41 Iowa 142. 

1. Ind.—Hall v. Kincaid, 116 NH 
361, 64 lnd.App. 103. 

16 C.J. p 434 note 28. 

Xsd.—^Mode V. Beasley, 42 N.H. 
727, 143 Ind. 306. 

16 P 434 note 29. 
a* Iowa.—Willing v. Kye, 99 N.W. 
148, 128 Iowa 471. 

4.' Ooto.—Bagle County v^I People, 
166 P. 331, 61 Colou 1. 


Bb Iowa.—^Ltoomm v. Bailey, 45 Iowa 
400. 

6. Ala.—State v. Porter, 40 So. 144, 
146 Ala 641 

7. Ind.—^Mode v. Beaslry, 42 N.E. 
727, 143 Ind, 306. 

15 G.J. p 434 note 84. 

& Idaho —^Liippincott v. Carpenter, 
127 P 567, 22 Idaho 676 

16 C.J p 483 note 13. 

9. Kan.—State v. Hggleston, 10 P. 
3, 84 Kan 714. 

S.I>.—State V. Boyden, 108 N.W 897, 
21 kD 6, 15 AnmCas. 1122 

XOu Minn—Shngerland v. Norton, 61 
NW. 322, 69 Minn. 351, followed 
in State v. Geib, 68 N.W. 1081, 66 
Minn. 266. 

15 CJ. p 433 note 15. 
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Zl. Ala—State ▼. Porter, 40 So 
144, 145 Ala. 541. 

12. Minn.—State y. Geib, 68 N.W 
1081, 66 Minn. 266. 

13. Iowa—Willing v. Rye, 99 N,W. 
158. 123 Iowa 471. 

14. Minn —^Kaufer v. Ford, 110 N.W. 
364. 100 Minn 49. 

15 C.J. p 434 note 41. 

16 Ark —Russell t. Jacoway, 88 
Ark. 191. 

16. Ala.—^Dennis v. Prather, 103 Soi. 

59, 212 Ala. 449. 

16 C.J. p 434 note 37. 

17- Minn.—^Moore v. Mayer, 219 K* 
W. 468, 174 Minn. 397. 

N.D.—^Pugh V. Hempftling, 179 N- 
W. 706, 46 N.D. 579—Bslley y. 
Pugh, 179 N.W. 766, 46 H.1X U6. 
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tions relating to the same subject matter are pre¬ 
sented, they may and should all be considered to¬ 
gether, ^ 8 other courts have held that only one 
petition can be considered at a time,^® and voters 
first giving notice of an intention to circulate a 
petition are entitled to first consideration.^^ Such 
original jurisdiction is generally exclusive-^ and in 
the exercise thereof the county board or county 
court has power to pass on the sufficiency of the 
petition, and the signatures thereto ,22 and while its 
functions are ministerial in the sense that, where 
the petition is sufficient, it is obliged to order an 
election to determine the question of such remov¬ 
al,its decision as to the sufficiency of the peti¬ 
tion is judicial, and is conclusive until set aside 
or reversed on appeal, writ of error, certiorari, or 
other method provided for direct review.^^ In any 
event, whether the board or court is exercising ju¬ 
dicial or ministerial functions, it must base its ac¬ 
tion on the record made in the proceedings, and not 
on the personal knowledge of- its members not in 
any way made part of such record.25 

Under a statute wherein the power and duty of 
the county board to order an election is made de¬ 
pendent on the value of the county buildings as 
shown by an appraisal, the appraisal is final and 
conclusive in the absence of fraud.2« 

The action of the court or board must be had 


under the law in force at the time the court or 
board acts,27 and under some statutes it must take 
action during the term in which the petition is 
filed,28 and cannot set aside its order at a subse¬ 
quent term.28 In considering the sufficiency of the 
petition, where a prima facie case is made the 
court or board need not hear other evidence or 
grant additional time for further hearing unless 
sufficient objections are made,30 but it may hear 
other evidence,81 unless the statute limits the char¬ 
acter of evidence to affidavits accompanying the 
petition and remonstrance.®^ Objections and de¬ 
fenses must be made, and any question concerning 
the sufficiency of the petition must be raised, while 
the petition is pending before the board of county 
commissioners such questions cannot be raised 
after an election on the question of removal has 
been ordered and held,8^ or after the final order of 
removal has-been made.85 

§ 69, — Review 

The right of review of a decision on a petition for 
removal of a county seat and the procedure to be fol¬ 
lowed IS dependent on statutory provisions which differ in 
the different Jurisdictions. 

The right of review of a decision on a petition 
for removal of a county seat and the procedure to 
be followed is dependent on statutory provisions.*® 
In some jurisdictions an aj^peal may be taken from 


—state ex rel Papke v. Denu, 281 
NW 822 

■W.Va.—State v. Wayne County Court, 
110 SB. 482, 90 WVa. 106 

15 C.J. p 434 note 38. 

19. Idaho—Lippmcott v. Carpenter, 
127 P. 557. 22 Idaho 675. 

Wis —State V Polk County, 60 N. 

W 266, 88 Wis 355 
19. Minn.—Streissgruth v. Gelb, 69 
N.W 1097, 67 Minn 360. 

16 CJ. p 434 note 43. 

90. Minn.—Moore v Mayer, 219 N 
W 468, 174 Minn 397. 

91, Iowa,—^Luce v. Fensler, 52 N.W. 
617, 85 Iowa 596 

N.D—Pugh V Hempftling, 179 NW. 
706, 46 ND. 679—^Bailey v Pugh, 
179 N.W. 706, 46 ND. 130. 

29l N.D—Pugh V Hempftling, 179 
NW 706. 46 N.D 679—Bailey v 
Pugh, 179 NW. 706. 46 N.D. 130. 
S.D.—State ex rel. Papke v. Denu, 
281 N.W. 822 

W.Va.—State v. Wayne County Court, 
110 SB 482, 90 W.Va. 105. 

16 C.J p 435 note 44. 

98. Ind,—Gannon v. State, 146 N.B. 
329, 195 Ind, 596, denying rehear¬ 
ing 145 NB. 283, 195 Ind. 596. 

16 C J P 435 note 45 
AaproiMv motivoa of stgnsorg 

A county court cannot refuse to 
grant the prayer of a i>etitv)iL for 


an election for relocation of a county 
seat, upon the theory that voters, in 
signing It, were actuated by improp¬ 
er motives, and its Jurisdiction is 
limited to inquiry as to compliance 
with conditions expressly imposed by 
the statute and execution of its man¬ 
date—State V. Wayne County Court, 
110 S.B. 482, 90 W.Va. 106 

94. ND—^Pugh V Hempftling, 179 
NW 706, 46 ND. 579—Bailey v 
Pugh. 179 NW. 705, 46 N.D. 130 
15 C J. p 436 note 46. 
aovexgaor's dsdalona 
Under statutes authorizing the re¬ 
moval of county seats in counties 
which have not, within the last twen¬ 
ty years, constructed a new court¬ 
house, and authorizing the governor 
to appoint commissioners of county 
seat elections, the governor's deci¬ 
sion as to the good faith of the peti¬ 
tioners, and his selection of one of 
several petitions for submission to 
popular vote, are conclusive, but his 
determination that no new court¬ 
house has been constructed in a par¬ 
ticular county, necessarily implied 
from his appointment of commis¬ 
sioners IS not conclusive, such ques¬ 
tion being finally for courts—^Dennis 
V. Prather, 103 So. 69, 212 Ala. 449 

W.Va-—^Mann v. Mercer County 
Ct, 52 an. 776, 68 W.Va. fSL 
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96l Ind.—Hall v. Kincaid, 115 N.E. 

361, 64 Ind.App. 103. 

97. Mo.—State v, Clark County Ct. 

Justices, 41 Mo. 44. 

98; W.Veu—^Mann v. Mercer County 
Ct., 62 SE. 776, 68 W.Va. 661. 

99. Ind.—Clarke County v. State, 61 
Ind. 75. 

30. ND—Miller v. Norton, 132 N. 
W. 1080, 22 ND. 196. 

16 C J. p 435 note 53. 

31, Neb—Ayres v. Moan, 61 N.W. 
830, 84 Neb. 210, 16 LRA. 501. 

39. Iowa.—^Herrick v. Carpenter, 6 
N.W. 674, 54 Iowa 340. 

33. Ind.—Clarke County t. State, 
61 Ind. 75. 

Neb—Ellis V. Karl, 7 Neb. 881. 

34. Tex—Scarborough v. Eubank, 
53 aw. 673, 93 Tex. 106. 

16 C.J p 436 note 57. 

35. Ind.—^Markle v. Clay County, 65 
Ind. 186 

15 C J. p 435 note 58. 

86L Xn Indiana 

(1) In a recent decision an appeal 
from the action of the hoard of com¬ 
missioners in ordering or refusing 
to order an election for the reloca¬ 
tion of a county seat was held not 
the proper remedy.—Gemnon v. State. 
146 N.E. 329, 195 Ind. 696, denying 
I rehearing 145 NJS. 288, 196 Ind. 696. 
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the decision of the board by the petitioners or other 
parties m interest.®'^ After the matter is remand¬ 
ed, it IS to be presumed that the board or lower 
court will see that there is a compliance with all 
relevant statutes.^® According to the various stat¬ 
utory provisions, it has been held that a writ of 
error does not he in some junsdictions,^^ and that 
a bill of review may be maintained in others.^® 

While the exercise, within statutory limits, of 
the original jurisdiction of the board cannot be pre¬ 
vented by in junctional or set aside or controlled 
by mandamus,42 after the order has been made its 
execution may be restrained or stayed pending ap¬ 
peal or error proceedmgs,^^ and, where the order 
is tainted with fraud, its execution may be enjoined 
in an independent proceeding.^* 

Certiorari, In some jurisdictions, certiorari, di¬ 
rected to the board of county commissioners,*5 
IS the proper remedy to test the legality of the pro¬ 
ceedings of the board;*® but in other jurisdictions, 
however, certiorari may be resorted to only where 
the board has exceeded its jurisdiction and there is 
no other appropriate remedy,* 7 and it is not avail¬ 
able to review the ministerial proceedings of the 
board.*^ However, the judicial action of the coun¬ 
ty board in ordering a removal, as distinguished 
from its ministerial action in canvassing the vote, 
may be reviewed on certiorari.*® 


§ 70. - - Submission to Popular Vote 

a. In general 

b. Order, time, and notice of election 

c. Conduct of election 

d. Contest of election 

e. Second election 

f. Operation and effect of election 

a. In General 

The eubmtssion of the qitestion of removal of a coun¬ 
ty seat to a popular vote may be required by lee»lative 
enactment or by constitutional provisions, and compli¬ 
ance therewith is essential to a valid change. 

Although, as stated supra § 62 a, in the absence of 
constitutional prohibition to the contrary, the leg¬ 
islature, having plenary control of the removal 
of county seats, may change the same without sub¬ 
mitting the question of removal to a vote of the 
people, yet the legfislature has power to make a re¬ 
moval dependent on the approval of the voters of 
the county;®® and in the majority of jurisdictions 
the submission of the question of removal to a pop¬ 
ular vote is required by statutes passed either in the 
exercise of this power of the legislature or in 
obedience to mandatory constitutional provisions.®^ 
Where provisions of this nature exist, there can be 
no removal except on a compliance therewith,®® 
except where the facts bring the case within a 
proviso specifying circumstances under which the 
statute shall not apply.®® The legislature cannot, 
by extending the corporate limits of the old coun- 


<2) However, in an earlier case it 
was held, under a statute expressly 
allowing: an appeal, that an appeal 
might be taien by persons aggrieved, 
although It was stated that the term 
*^peal*’ was used in a special and 
restricted sense, that the appeal was 
ex parte in character and inured to 
the benefit of all citizens of the 
county, and no provision was 
made for the taxation of costs, the 
appellants were liable only for the 
costs made by themselves.—^Hall v 
Kincaid, 115 N.S. 361, 64 IndApp. 
103. 

(3) On such appeal, the court may| 
either render the proper ^udgrment or 
remand the case.—^Mode v Beasley, 
42 NB 727, 143 Ind 306 

(4) Where the proceeding is under 
a special statute which gives no ex¬ 
press right of appeal, no appeal can 
be maintained.—Jackson County v. 
State, 46 NB 908, 147 Ind 476 

ArhL—^Reese v. Steel, 83 S W. 

336, 1186, 73 Ark. 66. 

8 a Ark.—Williamson v, Russey, 84 

S W. 239, 73 Ark. 2^0 
3a III —Loomis V Hudson, 79 N. 

B. 590, 224 IlL 147, affirming 122 

IllAbpp..75. » 


40. Miss—Simpson County v. Buck- 
ley, 38 So. 650, 81 Miss 474. 

41. Iowa—^Luce v. pensler, 52 NW. 
517, 85 Iowa 597. 

40. N.D.—^Pugh V. Hempftling, 179 
NW 706, 46 N.D 679—Bailey v. 
Pugh, 179 N.W. 706, 46 ND 130. 
SB.—State ex rel. Papke v. Benu, 
281 N.W 822 

43. Ark.—^Reese v. Steel, 83 S.W. 
335, 1136, 78 Ark. 66. 

44. Ind—^Markie v. Clay County, 55 
Ind 185. 

45. S.B—State v. Boyden, 100 N. 
W. 761, 18 SB 879 

4a Ill—Kinsloe v. Pogrue, 72 N.E. 
906, 213 Ill 302 

15 C.J p 436 note 70. 

47. Mont.—State v. BaveUli County. 
54 P 939, 21 Mont 469. 

16 C.J. p 436 note 71. 

4a WVa.—^Baker v. O'Bnen, 30 S. | 
B. 541. 

40. Iowa.—^Herrick v Carpenter, 6 
N.W. 677. 54 Iowa 349. 

50. Ala.—State v Crook, 28 So 
745, 126 Ala 600. 

15 C J. P 436 note 84. 

61. N.1L—Orchard T. Board of 
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Comers of Sierra County, 76 P.2d 
41, 42 NM 172. 

15 C.J. p 436 note 85. 

Althoogli not self-eaceoiiitlag, such 
a constitutional provision may, by 
Its terms, be executed through an ex¬ 
isting statute providing for an elec¬ 
tion, inconsistent provisions in such 
statute being deemed amended by the 
constitutional provision—Orchard v. 
Board of Com’rs of Sierra County, 
supra. 

sa Ga.—Orr v. James, 125 S.EL 468, 
159 Geu 237. 

15 C.J. p 437 note 86. 

53. Fla,—^Taylor v. State, 74 So. 876, 
73 Fla. 601. 

AppUoabUity of ‘^riitiattve” provl- 

SiOBL 

Fixing of county seat pursuant to 
a statute was '‘legislation*’ within a 
constitutional provision reserving to 
voters of every municipality and dis¬ 
trict initiative and referendum as to 
local, speciai, and municipal leglsla^ 
tion; hence an mitiative election for 
such purpose was valid if held in 
conformity with such provision.^ 
Barber v. Johnson, 167 P. SOO, $• Or. 
390, affirmed X67 P. 1183, 86 Or. 330. 
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ty seat so as to include a place to which a removal 
is desired, evade a constitutional provision requir¬ 
ing the concurrence of a certain proportion of the 
qualified voters,®^ but, where the constitutional pro¬ 
hibition is simply against the changing of a county 
seat without the consent of a majority of the 
electors of the county, such consent, whether ex¬ 
pressed by election or otherwise, is sufficient.®® 
Unless the constitution otherwise provides, where 
consent to a change generally is given at an election 
but no one place receives a sufficient number of 
votes, the legislature itself may select the new coun¬ 
ty seat.®® 

b. Order, Time, and Kotice of Eleddon 

Tlwro must he a substantial oompliance with stat¬ 
utory provisions relating to the order, notice, and time 
of elections for the removal of a county seat. 

Unless required by statute, an order for an elec¬ 
tion need not enumerate the places to be voted 
for,®7 and, where the voters may select any place 
whether named in the order or not,®® such enumera¬ 
tion has been held to render an election held pur¬ 
suant to sucii order invalid.®® An election has been 
held not invalidated by the fact that the order is 
not entered of record,®® or by the fact that printed, 
rather than written, copies of the order are made 
out and certified for the purpose of posting.®^ 

Notice. There must be a compliance with statu¬ 
tory requirements as to the giving of notice of the 


time, place, and purpose of an election to determine 
the question of removal of a county seat.®^ How¬ 
ever, an election will not be invalidated where the 
people are actually notified thereof, merely for the 
reason that the notice does not m all particulars 
comply with the statutory requirements as to time 
and manner of giving it,®® and it has been held 
that a complete failure to give any notice docs not 
render the election void, where the statute gives 
constructive notice of the time of election,®^ or 
where it is not shown that any elector failed to par¬ 
ticipate in the election for want of notice.®® Also, 
an election will not be set aside because the statute 
relating thereto fails to provide for notice there¬ 
of where such omissions were supplied by the coun¬ 
ty officers.®® 

Time. The election must be held at the time 
required by applicable statutes.®*^ Thus a provision 
that a county seat election must be held within a 
certain time after the presentation of a petition 
therefor is mandatory, and Ae action of county 
commissioners in calling an election to be held 
after such time is void;®® but such a time limita¬ 
tion does not apply to a second election render¬ 
ed necessary by the fact that the first election, sea¬ 
sonably held, resulted in no choice.®® Where, pur¬ 
suant to statutory provision, the county court fixes 
the date of the election, the county commissioners 
have no authority to postpone the election, their 
duties in such instance being purely ministerial.'^^® 


54L Tenn.—Stuaxt T. Bair, S Baxt 
141 

56. Kan.—State v. Burton, 27 P. 141, 
47 Kan. 44. 

56L Kaa.^n re Osage County, 16 
Kan. 2dS. 

57- Tex.—Whitaker v. IMllard, 16 S, 
W. 10S4. SI Tex. S6S. 

58w Tex.—Whitaker v. Dillard, su- 
pca. 

5Sl Oa.—Cheney r. Ragan, 108 SB. 
SO, 151 Ga. TS5. 

SOL Tez.^Bwing v. Duncan, 16 S.W. 
1000. 81 Tex. 230. 

61 . W.Va—Welch v. Wetzel County 
Ct., 1 aK. 337, 29 W.Va. 63 

ea K.D.—^Bugbee v. Steele County, 
170 N.W. 321, 41 K.D. 165. 

Otw—^B arber v. Johnson, 167 P. 800, 
86 Or 390, affirmed 167 P. 1183, 
' 66 Or. 390- 

16 ax p 437 note 1. 

TniWattire memmaxe 
A statute providing for mailing of 
notice to voters of county was held 
applicahle to an election on fm Initia¬ 
tive measure to nmve oounty seat; 
and since saedr an election althoagl^ 
held at a general election, was as 
to such moaanro a rkpodal elootioa" 
inaklwg thn ootleo piwvisiens msa- 


datory, the failure to mail the re¬ 
quired notice rendered the election 
on the initiative measure void.— 

V. Hartzell, 262 P. 652, 120 Or. 4 

Rotioo by offioots other than oommls. 
slomirB 

A statute empowering certain 
n€uned county officers to perform the 
duties of election commissioners if 
the county commissioners refuse to 
act has been held applicable to a 
special election on the question of 
removal of a county seat so as to 
render a noti^ of such election giv¬ 
en by such officers sufficient.—^Blay¬ 
lock V Bank of McCrory, 280 S.W 
650. 170 Ark 697. 

83. Tex.—^Harris v Elder, Civ.App, 
49 S.'W.2d 973, error dismissed. 

15 C.J p 437 note 2. 

xrse of tema ^oourthonsey*' instead 
of “county seat,” does not render the 
notice insufficient.—^Harrls v. Elder, 
supra. 

84. Mich.—Attorney-General v. Irqn 
County, 31 N.W. 689. 64 Mich 607. 

85. Tex.—Wallis V. Williams, 110 S. 
W. 786, 60 TexCiv,Appw 623. 

8& Ariar-4M[cDoaald v. Cochise 
County, 292 P. 648, 87 Aris, 90 

67. Iowa.—Cole v, Jadbson Oounty, 
11 Xswa 662. 


PxioT'to effsotlva dado of statute 
As there cannot be a valid elec¬ 
tion in the absence of a law au¬ 
thorizing it, a oounty seat removal, 
election is ineffective if held before 
the law providing therefor has gone 
into effect.—^Iroquois County v. Kea- 
dy, 34 lit 293. 

At next "April eleotton" 

A statute providing that the ques¬ 
tion of removal of a county seat, on 
petition therefor, shall be submitted 
at the next “April election” there¬ 
after refers to the time of taking 
the vote and does not necessarily 
connect it with any other election 
by name, although there is at the 
time of its enactment anether elec¬ 
tion known as the “April election;*’ 
hence the subsequeht abolition of 
general **April election” does not af¬ 
fect the time for holding a removal 
election —^Slather v. Converse, 12 
Iowa 362^—Cole v. Jackson County, 
11 Iowa 652. 

68. Kan.—State v. Sherman County, 
18 P. 179, 39 Kan. 293. 

15 C J p 437 note 97. 

69. Kan —Conley v. Fleming, 14 
Kan. 881. 

7a Ark.p-^Blaylodc v. Bank of Mc- 
i Crory. 2S0 &W. 664, 170 Ark. 697. 
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c« Condact of Election 

(1) In general 

(2) Ballots and form of submission 

(3) Qualifications of voters, and number 

of votes necessary 

(4) Canvass and returns 

(5) Corrupt practices 

(1) In General 

Ordinarily general election laws do not apply to coun¬ 
ty seat removal elections, and mere irregularities, not 
afTectlng the result, do not invalidate the election. 

A statute providing for elections for the removal 
of county seats is not invalid merely because it fails 
to provide procedural details concerning the conduct 
of such elections, smce such details may be supplied 
by the county board,and mere irregularities in 
the conduct of an election for the removal of a 
county seat which are not shown to affect the re¬ 
sult do not invalidate the election.'^^ However, a 
total failure to follow a plain and explicit man¬ 
date of the statute invalidates the election but 
a statute passed only a few days before the time 
advertised for the holding of an election was held 
not to apply to that particular election.'^^ While, 
in submitting the question, all the electors of the 
county must be given an opportunity to vote on 
the question,'^® it has been held not indispensable 
that the polls should be opened at each of the poll¬ 
ing places in the county.*^® Except where it is ex¬ 
pressly so provided,77 statutes relating to gen¬ 
eral elections do not apply to elections for the re¬ 
moval of county seats; such elections are, as a 
rule, conducted as special elections."^® 


§70 

Where judges of election, possessing the qualifi¬ 
cations required by law, are selected in the manner 
provided by law, the fact that the judges so se¬ 
lected are strong partisans of one particular loca¬ 
tion docs not invalidate the election.'*® 

Where the question of the removal of a county 
seat is submitted at a general election, it has been 
held that separate ballot boxes should be used.®® 

(2) Ballots and Form of Submission 

Bailpts must substantially comply with constitutional 
and statutory requirements relating thereto and the 
choice of the voters must be left entirely free and un- 
trammeled. 

The question of removal of a county seat is not a 
“special question” within a provision requiring 
“speaal questions” to be printed on a single ballot, 
and, where statutes prescribe the form of ballot to 
be used in removal elections, the requirements of 
the general election law as to the numbering of the 
ballots®® and the placing thereon of the signature 
of the presiding election official®® have been held 
not applicable. A statute requiring the ballots to 
be numbered is not invalid.®^ Substantial compli¬ 
ance with statutory provisions as to ballots has been 
held sufficient,®® and of course ballots m exact ac¬ 
cordance with the statutes are valid-®® 

In accordance with constitutional or statutory 
provisions in some jurisdictions, the question of re¬ 
moval must be so submitted that the voters shall be 
left free to vote for any place in the county,®7 
but, under the provisions obtaining in other juris¬ 
dictions, the choice may®® or must®® be limited to 


71. Ari*—^McDonald V Cochise Coun¬ 
ty, 292 P. 603, 37 Ariz 90. 

72 . Ariz —McDonald v. Cochise Coun¬ 
ty, supra- 

K.M,—Orchard v. Board of Com’rs of 
Sierra County, 76 P.2d 41, 42 N.M. 
172. 

OW—City of Tecumseh v. City of 
Shawnee, 297 P. 285, 294, 148 OkL 
128 

C.J. p 438 note 5. 

'Bight to use of eaqpeuse fimd 

That Irregularities may have oc¬ 
curred in county seat election was 
held* not to prevent use of funds de¬ 
posited by citizens to pay expenses 
of election —^Blaylock v. Bank of 
MoCrory. 280 S.W. 660. 170 Ark. 597. 
78.' Or^Hill V. Hartzell, 262 P. 662, 
120 Or. 4. 

74b Tenn.—^Lindsay v. Allen, 82 S-W. 
171, 112 Tenn. 637. 

78L 'Jifclch—Attomey-Genqral v. St. 
Clair County, 11 Mich. '63. 

9« Sa.—mils V. Sacsdale. 29 &XL 
192 5S.' 


XTew preoinct 

Where no election was ordered in a 
precinct newly created, hut all the 
voters therein voted in the precinct 
from which it had been detached, 
the election was not Illegal as a vio¬ 
lation of the cons^tutional provi¬ 
sion that electors should vote '*in'* 
the precinct of their residence —^Mas- 
say V. Studer, Tex.Civ.App, 11 S.W. 
2d 227. 

77. Ark—Walsh v, Hampton, 132 S. 

W 214, 96 Ark. 427. 

16 C.J p 438 note 12. 

78w La.—^Mobley v. Bossier Parish 
Pohee Jury, 6 So 779, 41 La-Ann. 
821. 

16 C J. P 438 note 13. 

79 - Ark—Webb v. Bowden, 187 S, 
W. 461, 124 Ark. 244 
80. Mich.—^Peck v Bemen County, 
60 N.W. 985, 102 Mich. 346—Attor¬ 
ney-General V. Iron County, 81 N. 
W. 639, 64 Mich. 607. 

.81* —People V. Board of Sup'rs 

of Osceola County, 216 N.W. 38, 240 
, Mich. 115. 


82. Tex —^Moore v. Pittman, Civ. 
App., 280 S.W. 873. 

83. Tex —^Moore v. Pittman, supra 
—^Durham v Rogers, 106 SW. 906, 
48 Tex.CivApp 232. 

84. Ala,—State v. Crook, 28 So. 745, 
126 Ala 600. 

85b N M.—Orchard v. Board of 
Com'rs of Sierra County, 76 P.2d 
41, 42 N.M. 172. 

N D.—^Bugbee v, Steele County, 170 N. 
W. 321, 41 N.D. 156. 

88 . Mich.—^People v. Board of Supers 
of Osceola County, 216 N.W. 38. 240 
Mich. 116. 

N.M.—Gray v. Taylor, 113 P. 688, 16 
NM. 171. 

87. Ga-—Cheney v. Hagan, 108 S,BL 
30, 161 Ga. 735. 

IS C.J. P 488 note 14. 

8 & N.D.—Miller v Norton, 132 N. 

W. 1080, 22 N.D 196. 

15 C.J. p 438 note IS. 

88 u Nehb—Murray t. Nelson, 135 K. 
Ws 819, m Nab. 58. • 
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one of certain designated places. The voters’ choice 
must be left entirely free and untrammeled; hence 
the imposition of the forfeiture of any existing 
rights, in case the result be against removal, will 
render the act providing for such submission of the 
question void.®® When the board of county super¬ 
visors has decided on a conditional removal of 
the county seat, the resolution as passed by it must 
be submitted to the electors of the county, but an 
election held on the question of removal, in which 
the question was submitted with no mention of the 
conditions, is void.®l 

(3) Qualifications of Voters, and Number of 
Votes Necessary 

The qualifications of voters and the number of votes 
necessary to authorize removal of a county seat depend 
on constitutional and statutory provisions as construed 
by the courts. 

In order to be entitled to vote at an election for 
the removal of a county seat, a person must come 
within, and comply witlx, the qualifications and re¬ 
quirements prescribed by applicable constitutional 
and statutory provisions.®® Ordinarily the legis¬ 
lature cannot require of a voter at an election on 
the question of removing a county seat, any quali¬ 
fications other than those required by the applicable 
provisions of the constitution.®® Within the limita¬ 
tions prescribed by the constitution, however, the 
qualifications of voters for the removal of a coun¬ 
ty seat may be regulated by a general or a special 
election statute.®^ 


While a removal statute w^hich makes no pro¬ 
vision for registration has been held not invalid,®® 
it has also been held that the general registry laws 
of a state do not apply to an election for determin¬ 
ing the removal of a county seat,®® especially where 
the removal statute provides for registration.®^ 
Where, by the terms of a statute, it is impossible 
to have registration of the voters in the time in¬ 
tervening between a petition to remove the county 
seat of a county and the election, the election is 
not invalid on the ground that there was no regis¬ 
tration.®® 

Number of votes required. The removal of a 
county seat being a subject over which the legisla¬ 
ture has plenary control, it can, in the absence of 
constitutional restrictions, authorize a change on 
any vote of the people, great or small.®® Where 
the constitution presenbes the minimum number of 
votes which must be cast in the affirmative to au¬ 
thorize the removal of a county seat, the legislature 
may nevertheless require a larger number of affirm¬ 
ative votes than is so fixed,^ but it cannot make a 
smaller number sufficient.® On the other hand, 
where the constitution provides that a certain num¬ 
ber of affirmative votes shall be sufficient to au¬ 
thorize a removal, the legislature has no power to 
enact a statute requiring a greater number.® 

Depending on the governing constitutional and 
statutory provisions the proportion of affirmative 
votes required to remove a county seat has been 
variously held to be a majority,^ fifty-five per 


90. Ohio.—State v. Perry County, 5 
Ohio St. 497 

91. Mich —^People v. St. Clair, 15 
Mich. 85. 

92. SfeKtate not sole oxitadoa 

The statute prohibiting: persons 
failing to pay poll tax from voting 
was not the sole criterion determin¬ 
ing what x>ersons were qualified to 
vote on question of removal of coun¬ 
ty courthouse, where certified list 
of x>oll tax payers made by collector 
and filed with county clerk constitut¬ 
ed list of qualified electors under 
statute relating to removal of coun¬ 
ty seats—^Velvln v. Kent, Ark., 128 
S.W.2d «86. 

93^ Colo.—ICagle County v. People, 
57 P. 1080, 26 Colo. 297. 

15 C J. p 439 note 23. 

94. IlL—^Knox County v. Pavls, 63 
Ill. 405. 

Kan.—State v. Stock. 16 P. 106, 38 
Kan. 154. 

Ml. Arlz.—^McDonald v. Cochise Conn- 
ty, 292 P. 603, 37 Arts. 90. 

96L IlL—Knos County v. Davis, €9 
ZIL 405—Boren v. Smith, 47 IlL 482. 


97. Ala.—State v. Crook, 28 So 745, 
126 Ala. 600. 

Colo—People v. Board of Com'rs of 
Chaffee County, 281 P, 117, 86 Colo 
249 

Altonuvtlve methods 

Omission of registration judge’s 
signature opposite that of voter on 
precinct registry, certified by the 
board of registry as a correct and 
true list of the, voters in such pre¬ 
cinct, was held not to affect validity 
of an election in the absence of a 
showing that names were not placed 
on the lists of the voters in some 
manner which made such signature 
of the judge unnecessary.—^Burbank 
V. Board of Com*rs of Eagle Coun¬ 
ty, 201 P. 48, 70 Colo. 302. 

9a. N’.M.—Gray v, Taylor, 113 P. 
688 , 16 N.M. 171. 

99. Fla.—State ▼. Padgett, 19 3neu 
518. 

1 . Colo.—^Alexander v. People, 2 P. 

$94, 7 Colo. 155. 

15 C.J. p 489 note 29. 
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2 i N M —Orchard v. Board of Com'rs 
of Sierra County, 76 P.2d 41, 42 
NM 172. 

15 C J. p 439 note 30 
Statute amended by constltatlon 
A constitutional provision that no 
county seat shall be removed unless 
three fifths of votes cast by quali¬ 
fied electors on question of removal 
at election called and held "as now 
or hereafter provided by law” be m 
favor of removal, authorized election, 
under existing statute which had an-' 
thonzed removal by majority vote, 
and merely had the effect of amend¬ 
ing such statute as to requisite Vote, 
as against contention that election 
was unauthorized since statute was 
inconsistent with constitutional pro¬ 
vision and constitutional provision 
did not alone authorize election.—Or¬ 
chard V. Board of Com’rs of Sierra 
County, supra. 

9. Ga.—Wells v. Ragsdale, 29 S.SL 
165, 102 Ga. 53. 

4i IT.C.—^Long v. Commlsfiloners of 
Brunswick County, 106 S.Eb 481, 
181 N.C 146. 
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cent,5 two thirds,® and three fifths;*^ and m some 
states the percentages vary according to the ex¬ 
istence or nonexistence of certain facts.® 

Basis of proportion. The legislature may fix a 
criterion for determining the number of voters in 
a county, in order to ascertain whether the proposi¬ 
tion for removal has received the required propor¬ 
tion thereof,® but the criterion may not be such as to 
make possible a removal by a less vote than that re¬ 
quired by the constitution.^® While it has been 
held that a provision requiring a certain propor¬ 
tion of the qualified electors means all the qualified 
electors whether voting or not,ii it has also been 
held that a removal is authorized when such propor¬ 
tion of votes cast at the election on the question is 
in favor of removal.^® Where the question of re¬ 
moval is submitted at a general election, or together 
with some other question, while it has been held 
that the specified proportion of the whole number 
of votes cast at the election must be in favor of re¬ 
moval,^® it has also been held that such proportion 
of the number of votes cast merely on the question 
of removal is sufficient.^** While there is authority 
for the view that unintelligible ballots should be 
counted in making up the whole number of “votes 
cast,” of which a certain proportion must be for re¬ 
moval in order to carry the measure,in other 
states it is held that unintelligible or improperly 
marked ballots,^® or disqualified votes,should not 

6. Minn—Smith v. Renville County, 

65 N.W. 866, 64 Minn. 16. 

6L Ga.—Orr v James, 126 S.B 468, 

159 Ga. 237 

Ija—^Hobgood v. Police Jury of Cata¬ 
houla Parish, 84 So. 656, 147 La. 

279. 

Mo.—State v. Blkin, 30 S.W. 333, 31 
S.W. 1037, 130 Mo 90. 

S.D.^—^Mueller v Holter, 194 N W. 

844, 46 S D 635. 

Tex.—Moore v. Pittman, Civ.App., 

280 SW. 873. 

7- Neb.—State v. Roper, 66 N.W. 

639, 47 Neb. 417. 

& Colo.—^Bagle County v. People, 67 
P. 1080, 26 Colo 297. 

16 C.J. p 440 note 38. 

a. Ky.—Hall v. Marshall, 80 Ky. 552, 

4 Ky L. 602. 

15 C J. p 439 note 33. 

OonduslvesLmw 

Under constitutional and statutory 
provisions authorizing change of 
county seat by majority of Quali¬ 
fied voters of county, and defining 
term '^qualified voters*' as persons 
who have paid their poll tax as 
shown by list filed by the collector, 
collector’s certified list of poll tax 
payers was conclusive as to number 
of Qualified voters—^Velvin v. Kent, 

Ark., 128 S.W.2d 686. 


be counted for such purpose. 

Determination of geographical center. In a 
jurisdiction m which the proportion of \otes neces¬ 
sary to effect a removal may vary according to the 
proximity of the several candidates to the geo¬ 
graphical center of the county, and where, for 
such purpose, the geographical center of the county 
must be fixed by certain named officials and a cer¬ 
tificate to that effect issued by them, such a certifi¬ 
cate in the absence of fraud or gross mistake is con¬ 
clusive,i® except as it may be changed by the offi¬ 
cials themselves.!® The only requirements of such 
a certificate are that it be substantially correct®® 
and definite.®! 

(4) Canvass and Returns 

The eanvaesing authorities must act within their 
statutory power, and In ease no review or contest ia 
authorized such board has been held to exercise Judicial 
power, and its action Is final. 

Under appropriate statutory provisions, after an 
election for the removal of a county seat, the votes 
cast are to be canvassed and the result determined, 
declared, and entered of record by the proper coun¬ 
ty authority, such as the county court,®® the coun¬ 
ty board of commissioners,®® or the county board 
of canvassers,®^ as the case may be. Duties impos¬ 
ed by statute as to making out and delivering re¬ 
turns®® to the proper officials®® must be complied 

8 1 19. Tex—^Btortin v. Aberaetby. Civ. 
App, 136 S.W. 827. 

I IS C.J. p 436 note 79. 
sa Tex,—Martin v. Abemetby, su¬ 
pra. 

SI. Tex.—^Kilgore v Jackson, 118 S. 
W. 819, 65 TexCiv.ApD 99 

22 . Va—^Brown v. Randolph County 
Ct.. 32 SE. 166, 45 W.Va. 827. 

15 C J. p 440 note 43. 

23. Wash—State v Superior Court 
of Cowlitz County, 211 P. 764, 122 
Wash 655 

15 C.J p 440 note 44. 

Oomxielllng bocurd to act 

The statutes impose upon the 
board of county commissioners the 
duty of canvassing returns of a vote 
in a county seat election, and if the 
board refuses to make a canvass in 
good faith, court may compel it to so 
act, although it cannot direct how 
the board shall act.—Moms v. Board 
of Com'rs of Asotin County, 80 P. 
2d 414, 195 Wash. 173. 

94. Mont—Wells v. Taylor, 3 P. 266. 
5 Mont 202. 

16 C.J. p 440 note 45. 

25. Tenn —State v. Hicks, C9i, 52 
S.W. 691. 

26. Ark—^Bowden v. Webb, 178 8. 
W. 181, 116 Ark. 810. 

16 G.J. p 441 note 59. 


10. Tenn.—^Bouldin v Lockhart 
Baxt 262, 1 Lea 195. 

11. Ark.—Velrm v. Kent, 128 SW2d 
686—^Vance v. Austell, 45 Ark 400 

La —^Hobgood v. Police Jury of Cata¬ 
houla Parish, 84 So 666, 147 La. 
279. 

N.C—^Long v. Commissioners of 
Brunswick County, 106 S.E 481, 181 
N.C. 146 

16 C.J p 440 note 41. 

12. Minn—^Everett v. Smith, 22 
Minn 53. 

16 CJ. P 440 note 39. 

13. SD—Mueller v Holter, 194 N, 
W. 844, 46 S D 635 

15 C J P 440 note 40. 

14. N.I>—State v Langlie, 67 N^JT. 
958, 5 N.D. 594, 32 L R.A. 728. 

15 C J. p 440 note 42. 

16l Minn.—Smith v. Renville Coun¬ 
ty, 66 N.W. 956, 64 Minn. 16. 

ISk SD—^Mueller v. Helter, 194 N. 
W. 844, 46 S.D. 635. 

16 C.J. p 441 note 57. 

17- Tex —^Moore v. Pittman, Civ. 
App., 280 S W. 873 

18 . Tex.—^Ralls v. Parrish, 147 S,W, 
564, 105 Tex 253. 

15 C.J. P 436 note 78. 
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with, as such provisions arc mandatory.^T In per¬ 
forming their duties, the boards or officials named 
to canvass the votes should keep within their statu¬ 
tory authority,but omissions in the order or cer¬ 
tificate are not fatal to the validity, of the clec- 
tion,2® and the failure to record a certified copy ot 
the order declaring the result, does not invalidate 
the election.^® The action of a quorum, controlled 
by a majority thereof, has been held sufficient,31 and 
a statute stating the time within which the result 
must be declared has been held not mandatory.32 

Although, where a review or contest is authoriz¬ 
ed, the duties of the canvassing board are purely i 
ministerial, and it has no discretionary power to 
go behind the returns for any purpose,^3 in case no 
review or contest is authorized, it has been held 
that the board can pass on the legality of the votes 
cast and thus exercise judicial powers,^^ but there 
is contrary authonty.35 Ballots are ^ valid and 
should be counted where the intention of the voters 
is ascertainable with reasonable certainty from the 
printed matter and the matter written in by the 
voters,36 or with the aid of extrinsic facts of a pub¬ 
lic nature connected with the election.37 

Where the election is authorized and valid, the 
certificate of the canvassing board is at least prima 
facie correct ,36 and the action of the canvassing 
officers in declaring the result of a county seat elec¬ 
tion is final, in the sense that they cannot afterward 
reconsider their action and declare a different re¬ 
sult,-36 and where no means for a review or a con¬ 


test is provided by statute, the board’s action is final 
for all purposes.^t^ 

(S) Corrupt Practices 

While briber/ renders void the votes Influenced there¬ 
by, the entire election Is not avoided unless Its Influence 
IS so extensive and general as to make its effect unascer- 
tatnabie; offers or donations to the county will not 
render the election void. 

In an election for the removal of a county seat, 
bribery may render votes influenced thereby void, 
but It does not render the election void unless its 
influence is so extensive and general throughout the 
county as to make its effect unascertainable.^i 
Similarly, the expenditure of funds in a county seat 
election for a purpose not authorized by statute 
voids the votes influenced thereby, but does not void 
the result of the election, in the absence of a stat¬ 
ute so providing,^ 3 and, where county seat elections 
are governed by the general election laws, which 
fix no limit on the amount of funds that may be ex¬ 
pended in a general election, there is no public poli¬ 
cy placing such a limitation on county seat elec- 
tions.‘*3 A mere intention unlawfully to influence 
voters will not render void the votes of electors who 
were not influenced.^^ 

Donations to county. It is not bribery to offer or 
to donate to a comity buildings, property, or any 
conveniences in order to secure the removal of the 
county seat to a certain place, nor is the validity of 
the election affected by such offers or donations; 
so long as the advantages offered are for the bene¬ 
fit of the county at large, and not of the individual 


27. WVa.—Welch v Wetzel County 
Ct, 1 S.E. 337, 2S W.Va. 6S. 

2& • III.—^People V Warfield, 20 Ill. 
153. 

29^ Ill.—^People r. Wiant, 48 III. 263. 

Tex—^iRore v. Jackson, 118 S.W. 
819, 65 Tex.CiT.App 93. 

aa Tex.—^Harris v. Elder, Civ.App., 
49 SW.2d 973, error dismissed. 

31. Mich.—^People v. Wands, 23 
Mich. 385. 

SSL Wash —^Heffner v. Snohomish 
County, 47 P. 4S0, 16 Wash. 273. 

88. Ark.—^Wtts v. Stuckert, 163 S.i 
W, 1173, 111 Ark. 388. 

3IL Ind.—Board of Com'rs of Jen¬ 
nings County V, Fetter, 139 N® 
461, 193 Ind. 288—^Board of Com'rs 
of Jennings County v. Branham, 
139 N.B3. 313, 193 Ind. 195. 

Wash.—^Morris v. Board of Com'rs 
of Asotin County, 83 P.3d 414, 195 
Wash. 173—estate v. Superior Court 
of Cowlitz County, 3U P. 764, 122 
Wash. 565. 

15 aj. p 441 note 5X 

88. Mo.—State T. Mlkip, 30 aW. 333, 
31 aW- 1637, 180 Mo. 96, 163. 


aa Tex.—Whitaker v. Dillard, 16 
SW 1084, 81 Tex. 369. 

15 C J. p 439 note 21. 

37- Neb.—^Murray v. Nelson, 186 N. 

W 319, 107 Neb 62. 
sa NM.—Orchard V Board of Com'rs 
of Sierra‘County, 76 P2d 41, *42 
N.M. 172. 

30. Da,—State v. Bossier Parish Po¬ 
lice Jury, 10 So. 359, 43 XiaAJin 
1009 

15 C J. p 440 note 50. 

j 40. Mich.—^People v. Board of Sup'rs 
of Osceola County, 215 N.W. 83, 
340 Mich. 115. 

Wash.^—^Morris v. Board of Com'rs of 
Asotin County, 80 P.2d 414, 416, 
196 Wash- 173—State v. Superior 
Court of Cowlitz County, 211 P. 
764, 766, 122 Wash. 655. 

16 aj. p ag note 51. 

41. OkL—City of Tecumseh v. City 
of Shawnee. 297 P. 286, 148 OkL 
128. 

Wfast ooiistitotes bciiMKy oe ualaw- 
fnl infinsMiHt 

Under a oonstitutioneJ proTisfon 
that the payment of money or de¬ 
livery of property either directly or 
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indirectly to voter at county seat 
election to influence his vote con¬ 
stitutes “bribery,” “influencing” does 
not include persuasion by argument 
or presentation of contentions or 
facts; nor does payment of money 
or delivery of property to voter at 
county seat election for services, 
time, expenses in presenting merits 
of competing town to another voter, 
thereby inducing such voter to vote 
for or against town, constitute “bri¬ 
bery.”—City of Tecumseh v. City of 
Shawnee, 297 P. 285, 148 OkL 128. 

4B. Pxopar aixpeiLdlture# 

Expenditures for payment of voters 
for polling votes, postage, steno¬ 
graphic help, pamphlets, circulars, 
newspaper advertising, etc, in coun¬ 
ty seat election are not unlawful 
—City of Tecumseh v. City of Shaw¬ 
nee, supra. 

48. XdmltatloiL fixed by pirimacy 
eleotioBL laws indicate no such public 
policy applicable to county seaA elec¬ 
tion.—City of Teeumseb v. City of 
Shawnee, supra. 

44 l OkL—City of Tecumseh v. City 
of Shawnee, supra. 
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voter or other person having the power of choos¬ 
ing, they are a proper subject for consideration in 
making a choice.'*^ 

d. Centeet of ElectiozL 

(1) In general 

(2) Proceedings in general 

(3) Trial, judgment, and review 

(1) In General 

The right to contest an election for the removal of 
a county seat is statutory and does not exist unless 
conferred by the act authorizing such election or by the 
general election laws. 

The right to contest an election for the removal 
of a county seat is purely statutory and does not 
exist unless it is conferred by the act authorizing 
such election, or by the provisions of the general 
election law applicable thereto.^® However, where 
the law authorizing a county seat election fails to 
provide any mode for contesting the election, a 
court of equity will take jurisdiction of a bill im¬ 
peaching the election for illegally holding such elec¬ 
tion, or for unfairness in the conduct of the same, 
in order to relieve against fraud, and to carry out 
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the intention of the law in submitting the ques¬ 
tion of removal to a vote of the county but there 
IS authority holding that the jurisdiction of equi¬ 
ty should not be extended to such suits.^® 

Where a contest is authorized, the election may 
be contested for any legal cause which in law 
would change the result or overthrow the votc;^® 
but It has been held that a contest will not he on the 
mere ground that the petition was not signed by 
a sufficient number of qualified electors,®® or, un¬ 
der a statute expressly so providing, for any ir¬ 
regularity or illegality in a first election after a 
second election has been held.®^ 

(2) Proceedings in General 

An election contest must be Instituted by the proper 
person In the manner, and within the time, prescribed 
by applicable statutes, and before the proper court. 

In some jurisdictions an elector of a county is 
considered to have such an interest in the removal 
of a county seat as will entitle him to contest an 
election for such removal, ®2 while, in other states, 
however, in the absence of express authorization,®® 
proceedings for contesting a county seat election 


45. Iowa.—^Hawes v. Miller, S ISTW. 
307, 66 Iowa 395. 

15 C.J. p 426 note 97, p 443 note 18. 

Oorn-mi sslonogB as sfcooULoIdsrs of 
donor 

Where a lot for the site of the 
courthouse was donated to the county 
after the election, the fact that two 
of the county commissioners were 
stockholders In the corporation mak¬ 
ing the donation did not invalidate 
the removal of the county seat — 
Washington County Comrs Ct v. 
State, 44 So. 465, 151 Ala 561. 

4i6w Ind.—^Board of Com’rs of Jen¬ 
nings County V. Branham, 139 N B. 
313, 193 Ind. 195. 

Wash—^Moms v. Board of Com'rs of 
Asotin County, 80 P.2d 414, 195 
Wash. 173. 

15 C.J. p 441 notes 62, 63. 

Appeal proper remedy 

Under a statute allowing appeals 
from any decision of the board of 
commissioners and where the re¬ 
moval statute provided that the elec¬ 
tion should be conducted and regu¬ 
lated' according to general election 
laws, it was held that an appeal was 
permissible and proper—Gannon v. 
State, 146 N.B. 320, 196 Ind. 606, de¬ 
nying rehearing 145 N.B. 283, 195 
Ind. 596. 

Gmural law held InoppUcalila 
A statute authorizing contests of 
elections '"to a state office or . . . 
constitutional amendment or other 
questions submitted to vote of the 
people*' does not authorize contests 


of county seat removal elections, 
since It applies only to statewide 
propositions—^McCall v. City of 
Tombstone, 185 P. 942, 943, 21 Ana 
161. 

Power of court 

In view of the constitutional pro¬ 
vision defining the power of the su- 
penor court, there is no question of 
the power of that court to try and 
determine a contest in county seat 
removal election cases should the 
legislature make provision therefor, 
but It has no Junsdiction, in the ab¬ 
sence of a law creating such right of 
action or providing for such special 
proceedings —^McCall v. City of 
Tombstone, supra. 

47. Anz—^McCall v. City of Tomb¬ 
stone, supra 

Ill—^Devous V Gallatin County, 91 

NE 102, 244 Ill 40. 

16 C J p 441 note 64. 

Bxtoa2 of Jurisdictloa 

(1) "All the courts of general Ju¬ 
risdiction can do in cases of this 
character, is to ascertain whether the 
tribunal or hoard has proceeded ac¬ 
cording to the directions of the stat¬ 
ute defining their duties, and to de¬ 
clare their proceedings ineffectual 
and void if they have departed from 
such directions **—^Moms v. Board of 
Com'rs of Asotin County, 80 P.2d 414, 
4X6, 196 Wash, 173. 

(2) “If - . . there is any rem¬ 
edy in equity (which we believe is 
the present trend of authority), it 
should not go further than to relieve 
against a void election "—Orchard v, 
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Board of Com'rs of Sierra County, 76 
P2d 41, 49, 42 N.M. 172. 

48. Pla—Market v. Sumter County, 
53 So. 613, 60 Fla. 328, AnnClaa 
1912C 690. 

49. W Va —Brown v. Randolph Coun¬ 
ty Ct.. 32 S E 165. 45 W Va. 827. 

Attack on oonolTudveoLMNi of poll 
tax list 

In proceeding to contest election, 
collector's certified list of poll tax 
payers could not be challenged where 
such list was conclusive as to who 
were qualified voters —^Velvm v. 
Kent. Ark.. 128 SW2d 686. 

50l Tex—Scarbrough v. Eubank. 53 
S.W. 573. 93 Tex 106—Martin v. 
Abemethy, Civ.App. 136 S,W 827. 

51. Kan.—^In re Linn County. 15 
Kan. 500—Light v. State, 14 Kan. 
489. 

52. Mont—Poe v Sheridan County, 
157 P. 185. 52 Mont. 279. 

15 C J. p 441 note 66 

53. Tex.—^Massay v. Studer. Civ. 
App.. 11 S W.2d 327. 

15 C J. p 441 note 67. 

Only fraudulent ^Lections 
Rev.St 1926 art 3069. providing that 
any resident could maintain con¬ 
test was not based on the theory 
that any individual or county had a 
vested right m the location of a 
county seat, but was passed in or¬ 
der that a remedy might be furnish¬ 
ed whereby fraudulent electionsy oth¬ 
er than for the purpose of electtaWT 
officers, might be contested.—Massey 
V. Studer, supra. 
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cannot be maintained by an elector of a county 
in his own name and on his own behalf,®^ but 
whether plaintiffs and interveners could bring suit 
is immaterial where the state had intervened®® 

Where the lower court has exclusive original 
jurisdiction of contest proceedings,®® an appellate 
court cannot entertain proceedings for a contest in¬ 
stituted m that court m the first instance ;®^ nor has 
it jurisdiction, on appeal from an order dismissing 
a complaint, to allow' a complaint to be filed, to 
hear testimony, and then to determine the grounds 
of contest as set up in the complaint filed in that 
court.®® 

A request to the canvassing board to recount 
the ballots cannot be construed as instituting a con¬ 
test of the election;®® there must be a compliance 
with statutory requirements as to the giving of no¬ 
tice,®® and the bringing in of necessary parties de¬ 
fendant,and the complaint or other statement of 
contest must state facts suflScient to impeach the 
election ®2 

Limitations and laches, A limitation in a general 
election law on the time within which a contest 
may be instituted has been held applicable to an 
election for the removal of a county seat Where 
the suit is not strictly speaking a contest, but a suit 
in equity, laches cannot be imputed to plaintiff mere¬ 
ly because the time prescribed for contests has ex¬ 
pired and no other express limitation is suggested 
as controlling,®^ and the lapse of a short time, in 
such case, is not pnma facie evidence of that want 
of due diligence which constitutes laches.®® 

(3) Trial, Judgment, and Review 
General rules are applicable to the trial, Judgment, 
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and review of actions contesting elections for the removal 
of a county seat. 

In contests of county seat removal elections the 
burden of proof is generally on the contestants.®® 
How’ever, where in a particular towmship more 
votes were cast for removal than were shown on 
the list of those who were entitled to vote, and the 
contestants adduce proof that the excessive votes 
occurred in no legitimate way, the contestees have 
the burden of showing that the excessive votes 
were those of qualified voters.® 7 Likewise, where 
the entire poll of certain townships is rejected, it 
devolves on each party to adduce proof, other than 
the certificates of the returns, to establish the num¬ 
ber of legal votes cast;®® and the burden is, there¬ 
fore, on those claiming a vote in favor of removal 
to prove the number of legal votes cast in favor 
of removal in the rejected townships.®® 

General rules are applicable with respect to the 
weight and sufficiency of evidence.^® 

The land commissioner’s certificate locating the 
geographical center of the county need not be in¬ 
troduced m evidence, where the number of votes 
cast in favor of removal is sufficient to effect the 
removal regardless of the proximity of the various 
candidates to the center Where there is no proof 
of the charges of fraud and improper conduct of 
the election, the court is not required to examine 
the ballots, although it has constructive possession 
of them.*^® 

The judgment should conform to the pleadings 
and proof,73 and in a proper case the court may de¬ 
clare the election void, instead of declaring its re¬ 
sult to have been either for or against removal.^^ 
A judgment in favor of removal has been held to 
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54. Ariz —McDonald v, Cochise Coun¬ 
ty, 292 P 603, 37 Anz 90. 

15 C J. P 441 note 68. 

55. Tex—Harris v Elder, CivApp., 
49 S.W 2d 973, error dismissed 

BepreMLtatloiL by oouiLty attomsy 
County attorney’s intervention in 
and prosecution of suit to have coun¬ 
ty seat election declared void, in 
name of state, was presumably under 
direction from attorney ireneral, and 
constituted intervention by state — 
Harris v Elder, supra 
551 Ark.—Schuman v. George, 161 S. 
W 1039, 110 Ark. 486. 

57- Ark.—Pitts v. Stuckert 163 S. 
W ‘1173, 111 Ark 388 

58l Ark.—^Pitts v. Stuckert, supra. 
59< Ark,—Pitts v. Stuckert. supra. 

mk S.D.—Griffin v. Walworth Coun¬ 
ty, 104 N.W. 1117, 20 S.D. 142 

6X« III.—^Metarmora v. Eureka, 46 N. 
E. 209, 163 Ill. 9. 


In max ecLuity suit praying for a 
declaration that a certain place had 
been elected as the county seat and 
for an injunction against the main¬ 
tenance of the county offices at an¬ 
other place, one need not be guilty 
of culpable misconduct in order to 
be made a party defendant; if he is 
the agency through which the right 
result must be worked out, that suf¬ 
fices—^Poe V. Shendan County, 157 
P. 186, 52 Mont 279. 

6B. Colo.—^People v Board of Com’rs 
of Chaffee County, 281 P. 117, 86 
Colo, 249 

Tex—Moore v. Pittman, CivApp;, 
280 SW 873. 

63. IIL—^Devous v. Gallatin County, 
91 N.E 102, 244 Ill. 40. 

04. Mont—Poe v. Shendan County, 
167 P. 186, 62 Mont 279. 

65. Mont.—^Poe v. Shendan County, 
supra. 

16 aJ. p 442 note 77. 

66) Colo.—^People v. Board of Com’rs 

828 


of Chaffee County, 281 P. 117, 86 
Colo. 249. 

15 CJ. p 442 note 78. 

67. Ark,—^Webb v. Bowden, 187 S. 
W. 461, 124 Ark. 244. 

68. Ark—Sailor v. Rankin, 189 S. 
W. 367. 126 Ark. 667 

09. Ark—Sailor v Rankin, supra. 
7D. BvideoEioe held sufficient to show 
required proportion voted in favor of 
a particular place.—City of Tecuna- 
seh V. City of Shawnee, 297 P, 285, 
148 Okl 128. \ 

Bvideooe held Injinffioieiit to in¬ 
validate election—City of Tecumseh 
V. City of Shawnee, supra. 

71. Tex—^Massay v. Studer, Civ. 
App, 11 S.W.2d 227. 

72. Ark.—Velvin v. Kent 128 S.W. 
2d 686. 

73. Tex—Jenson v. Snelsozi, Civ, 
App, 126 S.W.2d 600, error dis¬ 
missed. 

74. Tex,—Jenson v. Snelson, supra. 
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operate at once as a removal, unless it is properlj 
suspended by an order of the appellate court,'*" 
and after the lapse of the term and an appeal tak¬ 
en, the trial court has no further control of the 
matter and cannot make any order with respect 
thereto.^® 

Temporary injunction. After a contest has been 
instituted, the court may grant a temporary injunc¬ 
tion restraining the county officers from removing 
their offices or records pending the determination 
of the contest.7'^ 

Review, Ordinarily, an appeal is the proper rem¬ 
edy to review a judgment in an election contest,^® 
and It is within the power of the appellate court to 
make an order suspending the judgment of removal 
pending the trial of the case on appeal.'^® Cer¬ 
tiorari may be resorted to for the purpose of va¬ 
cating contest proceedings instituted without au¬ 
thority of law,®® and the refusal of a lower court 
to grant a writ of certiorari to review the pro¬ 
ceedings of the county board in ascertaining and 
declaring the result of the election may be re¬ 
viewed by a writ of error,®^ Where the case is 
properly before the higher court on appeal, the 
situation is sometimes such that the sole inquiry is 
whether the testimony is legally sufficient to sup¬ 
port the findings of the trial court,®® but, where 
the evidence has not been fully developed along 
certain lines, the appellate court will reverse and 
remand for a new trial.®® Where, in such case, the 
remand is not to the lower court in which the case 
was originally tried but to an intermediate appel¬ 
late court, the effect of the judgment is merely to 
wipe out the judgment of the intermediate court, 
and to remand the cause to that court with the 
same status as if there had never been any trial 
there; it does not affect the judgment of the trial 
court.®^ 


e. Second Election 

The holding of a second or subsequent election for 
the removal of a county seat is generally regulated by 
statute, and a prohibition against holding another elec¬ 
tion within a prescribed time is generally operative only 
after a valid election. 

In some jurisdictions, under <;tatutes expressly 
so providing, when it is ascertained that no place 
has received a majority of all the votes cast at the 
county scat election, the county court or county 
commissioners shall order a new election at which 
the balloting shall be confined to the two places 
having the highest number of votes at the first elec¬ 
tion,*® and, where the court on appeal in contest 
proceedings determines that a majority of the 
votes was for removal, but not for either place 
proposed, it has jurisdiction to order an election 
to determine the place to which the removal shall 
be made.®® However, where only one town was 
proposed for a new location and that failed to re¬ 
ceive the required number of votes, there are not 
two places eligible to be voted for at such second 
election and the county seat must remain at the old 
location;®'^ and under a statute contemplating two 
elections, the first to determine whether there shall 
be a removal, and the second to determine the place 
to which removal shall be had, where the proposi¬ 
tion fails to carry at the first election, the second 
election need not be called.®® Where a second 
election is properly called and conducted, its va¬ 
lidity is in nowise affected by the invalidity of the 
first election.®® 

Second election within prescribed period prohibit’^ 
ed. Under constitutional or statutory provisions ob¬ 
taining in some jurisdictions, after an election for 
the permanent location of a county seat or for its 
removal, the question of removal cannot be con¬ 
sidered again within a specified time.®® While in 
some states such a limitation is held not to be- 
[ come operative on the holding of an invalid elec- 


75. Ark—^Byers v. Haynle, 192 S.W.-] 
201. 127 Ark. 369. | 

76b Ark—Byers v. Hayme, supra. 

77- Iowa.—Sweatt v Fayville, 23 
Iowa 321 

15 CJ p 442 note 82 

78. Suit to set aside 
A judgment in an election contest, 
where all steps necessary to exeiv 
cise judisdiction have been taken and 
the evidence has been considered, is 
deemed conclusive in a suit to set it 
abide, and, where such judgment is 
claimed to be erroneous, but not 
void, review must be had hy appeal. 
—Jenson v. Snelson, Tex.Civ App., 
126 S.W.2d 500, error dismissed. 

78. Ark.—^Byers v. Haynle, 192 S.W- 
201. 127 Ark. 859. 


80. Ala—Clarke v. Jack, 60 Ala. 
271 

81- W.Va.—Welch v. Wetzel County 
Ct, 1 SB. 837, 29 WVa. 63. 

82. Ark.—Sailor v Hankin, 189 S. 
W. 357, 126 Ark. 567. 

15 C J p 442 note 93 

83. Ark—Webb v. Bowden, 187 S. 
W 461, 124 Ark. 244. 

15 C.J P 442 note 94 

84. Ark,—^Byers v. Haynle^ 192 S. 
W. 201, 127 Ark 859. 

86 . Ark.—^Blackshear v. Turner, 14 
S W. 897, 63 Ark 533. 

16 C.J. p 444 note 26. 

86. In Arkansas 

j (1) Under an early statute it was 
I held that the old county seat should 
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not be nominated as one of the places 
to be voted for at the second elec¬ 
tion—Blackshear v. Turner, 14 S.W. 
897, 53 Ark. 533. 

(2) However, under a later statute 
the contrary was held.—Sailor v. 
Rankin, 189 SW. 357. 125 Ark 567. 

87- Miss —Simpson County v. Buck- 
ley, 38 So 104, 86 Miss 713. 

88 . Miss—Burns v. Smith County, 
69 So. 796, 102 Miss. 390 

89. W.Va.—Chambers v. Cline, 55 S, 
B 999. 60 W.Va. 688 

90b Tex —^Winder v. King, Com.App., 
1 S.W2d 687, affirming, Civ.Ajnpb. 
297 S.W. 689 
15 C.J. P 444 note 20. 
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or of an election which has resulted in a de¬ 
cision against removal, in at least one state it has 
been held that, where an election results in favor 
of the existing county seat, there is a relocation 
within the meaning of statutes forbidding another 
election for a certain number of years after a relo- 

cation.®5 

Where the prohibition is statutory, an election 
held before the expiration of such period may be 
legalized by the legislature,®^ and subsequent leg¬ 
islators have power to fix a different period.®^ 

1 OperstioiL and Effect of Election 

Until conte«t«d, an election l« concluelve as to re¬ 
moval of a county seat, and, while removal may occur 
by operation of law, it is sometimes deferred untii per¬ 
formance of certain conditions. 

The result of an election to determine the ques¬ 
tion of removing a county seat is decisive thereof 
until properly contested,®® no collateral attack be¬ 
ing permissible.®*^ However, where the approval 
of the legislature in addition to that of the voters 
of the county is required, the effect of the election 
is merely to put the matter in the hands of the 
legislature, and the latter is not bound by'the cer¬ 
tificate of election in determining whether the elec¬ 
tion has been held and the required number of 
votes cast m favor of removal;®® but where the 
legislature passes an act removing the county site, 
it amounts to a conclusive determination that the 
election was held as provided by law, and that it 
resulted in the proposition to remove being earned 
by the requisite number of votes.®® Proceedings to 
carry the election into effect may be taken by a 
quorum of the county board acting by simple ma- 
jonty.i 

In some states it is held that, when the result of 
a county seat election has been officially declared to 


be in favor of removal to a certain place, such 
place at once becomes the county seat, by operation 
of lavr,® although the old location remains the de 
facto county seat for the purpose of continuing the 
jurisdiction of courts over pending litigation.® 
How'ever, in some jurisdictions no removal or or¬ 
der of removal may be made until the necessary 
public buildings are erected at the new county seat,^ 
or until the city to which removal is to be had plac¬ 
es at the control of the county board a certain sum 
of money with which to build county buildings,® 

When the apparent result of an election is ap¬ 
proval of a change of county seats, during the pen¬ 
dency of a contest of such election or a suit to re¬ 
vise it, the county affairs are to be transacted at 
the place pnma facie selected the election,® 
and, where an injunction has been issued to pre¬ 
vent removal of the offices and records to such 
place, county business transacted at such place in 
violation of the injunction is nevertheless validJ 
However, after the election has been adjudged in¬ 
valid, the county officers may be compelled by man¬ 
damus to return their offices to the original county 
seat,® even though the removal was made on the or¬ 
der of the county commissioners,® and although it 
is alleged that suitable quarters cannot be obtained 
in the original county seat.^® 

§ 71 . ——. Operation and Effect 

On removal of a county eeat, county officers must 
Immediately remove their offices and documents to the 
new seat. There Is a conflict of authority whether land 
donated to the county reverts to the donor on removal 
of the county seat. 

When a new location becomes the county seat, 
it is the duty of the county officers immediately to 
remove their offices, books, papers, and records to 
such place.ii Except in some jurisdictions,^® prop- 


si. 33*la,—^McKinney v. Bradford 
County, 4 So. S56, 26 Fla. 267. 

Minn—Qlle v. Stegner, 100 N.W. 
101, 92 Minn. 429 

92. Ark.—Cochran v. Sldwards, 28 
Ark. 126 

Cal.—^Atherton v. San Mateo County, 
48 Cal. 167. 

93. Keb.—Solomon v. Fleming, 51 
N.W. 204, 34 Neb. 40. 

94. Kam—State v. Burton, 27 P. 141, 
47 Ran. 44. 

86. Tex,—Massay v. Studer, Civ. 
App, 11 S.W,2d 227. 

96, Arts.—^McDonald v. Cochise 
County. 292 P, 602, 27 Arlz. 90. 

N.M*—Orctord v. Board of Comers 
of Sierra County, 76 P.2d 41, 42 
N.M. 17A 

16 CJ*. p 442 note 98. 

87. Aria,—McDonald v. Cochtseij 

County, 292 P. 602, 27 Ans. 90, | 


NM.—Orchard v Board of Com’rs | 
of Sierra County, 76 P.2d 41, 42 
N.M. 172 

15 aJT. p 442 note 99. 

98. Ga.—Cowart v. Manry, 144 SE. 
21, 166 Ga. 612—^Bachlott v. Buie, 
124 S.E 229, 158 Ga. 705. 

16 C,J. P 442 note 1. 

99- Ga —^Bachiott v Buie, supra. 

15 CJ. p 443 note 2. 

1, Mich —People v. Wands, 23 Mich- 
386. 

S. Mont—Wells v. Taylor, 2 P. 266, 
6 Mont 202. 

15 C J. p 442 note 2. 

8m Okl —Ex parte Owens, 265 F. 415, 
49 OklCr. 446. 

4. N.M —Orchard v. Board of Com'rs 
of Sierra County, 76 P.2d 41, 42 
N.M. 172. 

15 CJ. p 448 note 5. 
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5. Wis —State V. Portage County, 
24 Wis. 49, 

6. Ill—^Du Page County v. Jenks, 

65 Ill. 275. 

Neb.—State v. Piper, 24 N.W. 204, 
17 Neb 614. 

7. Ill.—Du Page County v. Jenks, 

66 Ill. 275 

8. S D.—State V Porter, 89 N.W. 
1012, 16 S.D. 287. 

9. S.D—State v* Porter, supra. 

10. SD.—State V. Porter, supra. 

11. N M.—Orchard v. Board of 
Com'rs of Sierra County, 76 P,2d 
41, 42 N.M, 172. 

Tex.—Isbill V Stovall, Clv.At>Pt, ®2 
S.W2d 1067, 1070. 

15 C.J p 448 note 4. 

19; Iowa.—Twiford v. Alamakee 
County, 4 Greene 60. 

16 OJ. p 442 note 12. 
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erty which has been donated to a county in consid¬ 
eration of the county seat being located at a cer¬ 
tain place does not revert to the donor when the 
county seat is removed to another place,^3 ^or is 
there any resulting trust in favor of the donor 
However, a conveyance back to the donor is some¬ 
times directed by the legislature as shown infra § 
72, and there is a reverter where the prqperty has 
been granted or dedicated for a particular purpose, 
and the removal of the county seat causes an aban¬ 
donment of use for that purpose.^® 

Operation and effect of election generally is con¬ 
sidered supra in § 70 f. 

§ 72. Removal as Giving Cause of Action 
against County 

In the absence of any legislative provision for com¬ 
pensation of Individuals Injured by the removal of a 
county seat, private citlsens have no cause of action, 
their losses being damnum absque Injuria. 

A legislature may provide for the payment to 
property owners m a town from which the coun¬ 
ty seat has been removed of damages caused by such 
removal, and may authorize the assessment and 
collection of a tax therefor,or it may provide for 
the reconveyance of lands and buildings to the 
donors thereof, in proportion to their several do- 
nations.17 Where such provision is made for com¬ 
pensation or reconveyance the party injured by a 
failure to comply with such requirements has his 
remedy by a suit at law for a breach of con¬ 
tract,or by a resort to a court of chancery for 
an order of conveyance.^® In the absence of such 
legislative provision, however, any loss which pri¬ 
vate citizens may sustain by reason of a removal 
is damnum absque injuria.®® Nevertheless a court 
has refused to enjoin the payment of county war¬ 
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rants issued by the county commissioners in com¬ 
promise of the claims of persons who had donated 
property to secure the location of the county seat 
at a place from which it was afterwrard removed.®^ 

§ 73. Selection and Change of Location of 
County Buildings 

County boards or cominisslons are generally vested 
with broad discretion in locating county buildings with¬ 
in a county seat, and limitations relating to removal 
of county seats are ordinarily not applicable. 

Under some constitutional and statutory provi¬ 
sions, the location and erection of county buildings 
on the location or relocation of a county seat, and 
the acquirement of land for such purpose, is in¬ 
trusted to the board of countv commissioners or 
supervisors, or other permanent county board, 
or to commissioners appointed for the express pur¬ 
pose.®® In the absence' of limitations on such pow¬ 
er,®^ a board of county commissioners, or a county 
court, having exclusive power over the property of 
the county, may select sites or designate new sites 
for county buildings,®® within the limits prescribed 
for the county seat,®® that is, the boundaries of the 
town as they exist at the time of location and es¬ 
tablishment of the county seat at that place.®This 
power of the county commissioners is a continuing 
one, not exhausted by a single exercise.®® 

In exercising such power want of discretion and 
sound judgment on the part of a county board will 
not warrant interference by the courts,®® but an 
abuse of discretion amounting to fraud will do so,®®’ 
and relief may then be had by appeal,®^ but not 
by injunction.®® The rule is sometimes stated to 
be that the board has a broad discretion®® that will 
not be disturbed by the court unless plainly and 
manifestly abused.®^ 


la Ill.—Harris v. Shaw, 18 Ill. 
466. 

15 C J. p 443 note 14. 

14. Tex.—GUmore v. Hayworth, 26 
Tex. 89. 

16- Wis —Daniels v. Wilson, 27 Wis. 
492. 

16 C.J. p 443 note 17. 

16. Ga.—^Hamnch v. Rouse, 17 Qa, 

66 . 

16 CJ, p 430 note 72. 

17- Ill.—Harris v. Whiteside Coun¬ 
ty. 106 111. 445, 44 AmuR. 808. 

la Ind.—^Blackwell v. Liawrence 
, Qounty, 2 Blackf 143. 

16 CJ. p 429 note 58 [a], 
la. m.—^Harris v Whiteside Coun- 
, ty, 106 Ill. 466, 44 Am.R. 808. 
6 a Ind.—Armstroncr v. Dearborn 
County, 4 Blackf. 208 
La.—Megret v. Vermillion Parish, 10 
' Iiii.Ann, 670. 

16 CJ. p 480 note 76. 


ai. Ohio—^Lucas County v Hunt, 6 
Ohio St. 488, 67 Am D 303 
16 CJ. p 431 note 77. 

22m Ga.—^Bird v. Franklin, 105 S.E. 

834, 151 Ga 4. 

16 C J. p 444 note 38. 

sa Mo.—Sjianffler v. Clark County 
Ct., 44 Mo. 207. 

Statute pzovidiss for electioa. on 
change of courthouse site within 
county seat was held to give final 
selection of site to courthouse com¬ 
mission.—Jefferson County v. City of 
Birmingham, 115 So. 422, 217 Ala. 
268. 

34. Kan.—Schnatterly v. Bslinger, 
266 P. 667, 126 Kan. 9. 

16 C J. p 444 note 36. 

aa Ala.—Jefferson County v. City 
of Birmingham, 116 So. 422, 217 
.Ala 268. 

15 CJ. p 444 note 86. 

8^1 


aa Ala-—^Rogers v. Wells, 113 So. 

524, 216 Ala. 514. 

15 C J. p 444 note 37. 

a7. Ala—Rogers v Wells, supnu 

15 G J. p 445 note 38. 

aa Ind,—^Platter v. Elkhart County, 
2 K.E 544, 103 Ind. 360 
N.D.—Mountrail County v. Wilson, 
146 N.W. 631, 27 N.D. 277, 287. 

aa. Miss.—^Rotenberry v. Yalobusha 
County, 7 So. 211, 67 Miss. 470 

sa Ind,—Crow V. Warren County, 
20 N.E 642. 118 Ind. 51, 

31. Ark.—Graham v Nix, 144 S.W,. 
214, 102 Ark 277. 

sa. Ark.—Graham v. Nix, supra. 

83. C^8L—^Trapnell v, Candler Coun¬ 
ty. 91 S.B 771, 146 Ga. 617. 

34. Ga—^Bird v. Franklin, 196 SJft. 
834, 161 Ga. 4 

16 CJ. p 445 xiote 46w 
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Constitutional and statutory provisions placing 
limitations on the power to remove county seats, 
and imposing conditions precedent to the exercise 
of the power, do not apply to the removal or change 
of location of county buildings within the bounda¬ 
ries of the town designated as the county seat;^® 
nor do constitutional provisions of this character 
apply to statutes requiring some county functions 
to be performed elsewhere than at the county 
site.^® A statute providing for the erection of a 
courthouse at the "seat of justice’* does not prohibit . 


the erection thereof at a place other than the coun¬ 
ty scat.57 Under a statute providing for the re¬ 
moval of the registry office of one district of the 
county to one or the other of tw’o named towns, and 
containing a proviso that the act should be void un¬ 
less one of the towns should render financial aid 
in erecting the registry building, where one town 
has been selected and it has complied with the 
financial requirement, it is not necessary to the 
right to erect the building that the other town 
should be given an opportunity to offer aid.®® 


C. COUNR" BOARD 


§ 74. Creation, Abolition, Nature, and Con¬ 
stitution 

A county board Is a continuing body constituting the 
governing body of the county, and it may be either of 
constitutional or statutory origin. In the absence of 
constitutional restrictions, the legislature may abolish 
a county board. 

A county board is the governing body of the 
county,®® and ordinarily is composed of county 
commissioners, so called, who are public^® officers 


through whom the county performs its usual func¬ 
tions of govemment.^^ Although in particular 
jurisdictions the name “county board” or "county 
commissioners** is not always applied to bodies or 
officers having similar powers,^® fpr purposes of 
clarity and simplification in this and the follow¬ 
ing sections, boards or bodies of this character will 
usually be termed the county board, and the officers 
comprising it will be termed members of the county 
board or county commissioners. 


35. Ill.—Dunne v. Rock Island 

County. 119 N.B. 691, 283 IlL 628. 
error dismissed Rock Island Coun¬ 
ty V. Dunne. 89 SCt 10. 248 US 
532, 53 L Ed. 405. 

16 C.X p 445 note 47. 
aa Ala—Pitts V. Culpepper, 157 So 
841, 229 Ala. 449. 

15 CJ p 445 note 48. 

37. Ark —Law v Falls, 159 S.W. 
1130. 1U9 Ark 395. 

38. Me —Fournier v Aroostook 
County. 82 A. 545. 109 Me. 48. 

39. Md,—Caver v. Frederick County 
Com'rs, 3 A 2d 463. 

15 C.J p 445 note 54. 

40. N H.—O'Brien v. Rockmsrham 
County. 120 A 264. 80 N.H. 522. 

Pa.—^Keyser v. McXClssan, 2 Hawle 
139. 

41- Pa —Commonwealth v. Knck- 
baum. 49 A. 68. 199 Pa. 351. % 

S.C.—Glenn v. Tork County, 6 S.C. 
412 

16 C J p 445 note 53. 

"ShetUr* dlstinguislisa 

Sheriffs* and county commission¬ 
ers* offices are coordinate offices or 
branches of county government, and 
act independently.—Sheriff of Salt 
Xjake County v. Board of Com'rs of 
Salt Lake County, 2$8 P. 783, 71 
Utah 593. 

4a. U.S.—^National Liberty Ins. Co. 
of America v. Police Jury of 
Natchitoches Parish, aCA.!^, 96 
F.2d 261. 

15 C.X p 445 note 55. 

Oornwrissioners* oonzt is the active 
governing body of a county.—Stovall 


V. Shivers, 103 S.W2d 363, 129 Tex. 
256, affirming Shivers v Stovall, Civ 
App. 75 S W 2d 276—Dodson v 

Marshall. Tex Civ App, 118 S W.2d 
621, error dismissed—^Anderson v. 
Parsley, TexCiv.App.. 37 SW2d 358. 
error refused 

c^CSomxnissloiisxs of roads and rev¬ 
enue'’ and “county commissioners'* 
are terms used interchangeably in 
the Georgia constitution, anS have 
been so used in the decisions of the 
Georgia supreme court —^Rhodes v. 
Jermgan. 117 SE. 432, 155 Ga. 523. 

Oonnty oouzi 

(1) County court in Missouri has 
control over county affairs—^Aslin v. 
Stoddard County, Mo. 106 S.W2d 
472. 

<2) “County court,** as used m 
road law includes board of commis¬ 
sioners.—Lauderback v. Multnomah 
County, 226 P. 697, 111 Or. 681. 

(3) The term “county court,” as 
used in the act of Febr. 12, 1849, 
abolishing the probate and county 
commissioners* courts and transfer¬ 
ring their power to the county court, 
was designed only to apply to the 
sittings of the county court for the 
transaction of county business,—St. 
Clair County v. Irwin, 16 IlL 64, 
56. 

(4) County court is general fiscal 
agent of the county, and has in gen¬ 
eral power to do all things neces¬ 
sary in the management of the in¬ 
ternal affairs of the county—Jack- 
son V. Madison County, 300 S.W. 924, 
175 Ark. 826. 


Justices of the oounty court, in 
Tennessee, assembled in quarterly 
session, are the representatives of 
the county, and are authorized to act 
for It By statute they are charged 
with the duties appertaining to and 
annexed by law to their assembled 
organization, commonly called the 
quarterly court—State v. Read. 278 
S W. 71. 152 Tenn. 442. 

Levy court 

(1) In Delaware, the levy court is 
a county board of officers charged 
by law with the performance of 
certain duties pertaining to the wel¬ 
fare of those inhabiting, holding 
property, or otherwise interested in 
the political division represented by 
it —The Alex T, Hanna, D.C Del., 246 
F 167. 

(2) A court formerly existing In 
the District of Columbia, charged 
with the administration of the min¬ 
isterial and financial duties of Wash¬ 
ington County.—^Levy Court v. Wood¬ 
ward, DC., 2 Wall. 501. 17 LBd. 
851. 

“Local authozUtes” and **county 
commissioners” are one and the same 
thing under some statutes.—^Kotch v. 
Middle Coal Field Poor Dist, 197 A. 
834, 841. 329 Pa. 890. 

“Police JuxiM” in Louisiana are 
the governing bodies of the “iiar- 
ishes,** which are political subdivi¬ 
sions of the state, comparable to 
counties in other states.—^National 
Liberty Ins. Co of America v. Po¬ 
lice Jury of Natchitoches Parish, C. 
C.A.La. 96 F.2d 261—49 CJ. P 1071 
note 40. 


832 



20 C.J.S. 


COUNTIES 


Under the constitution and statutes of some 
states, the county judge is a member of the county 
board,and not merely the presiding officer there¬ 
of.**^ and boards of counties of a certain class com¬ 
prise more members than those of another class 
Some constitutional provisions limit the pov^er of 
the legislature in regard to the representation of 
a township on a county board and impose on it the 
duty of specifying what representation cities shall 
have on such board,^6 leaving the number of rep- 
resentatives^^ and the manner of their selection, see 
infra § 75, to the determination of the legislature. 

In some jurisdictions the office of county com¬ 
missioner is of constitutional origin,but this is 
not the case in all jurisdictions,and in some states 
the office exists by reason of legislation authorized 
by a general constitutional provision that the legis¬ 
lature shall provide for such county offices as may 
be deemed necessary.5<> In the absence of a con¬ 
stitutional prohibition, a state legislature has the 
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power to establish a coiint> lx)ani m each county 
of the htate/*^ nr in a particular county.*»2 Also, 
statutes interfering with the existence or jurisdic¬ 
tion of county boards, as provide<i for by con¬ 
stitutional provision, are invalid,53 but statutes cre¬ 
ating or conferring powers on other count\ agen¬ 
cies frequently have been held not to conflict with 
constitutional provisions relating to county boards 5^ 
In the absence of a constitutional prohibition, 
a state legislature has the power to change the con¬ 
stitution of a county board when it sees fit,55 
or to submit to the voters of a county at such elec¬ 
tion as It may designate the question of a change 
of constitution of the board.®® 

Generally county boards have a perpetual ex¬ 
istence, continued by members who succeed each 
other, and the body remains the same, notw’ithstand- 
ing a change in the individuals who compose it,®*^ 
The members of such boards are creatures of the 
state government,®® and, w'lthin the meaning of 


43. Ky —^Madison County Fiscal 
Court V Cotton, 117 SW2d 201, 
273 Ky. 608—Louisville & N R 
Co V Bullitt County, 67 S.W 2d 
606, 247 Ky 489—^Farmer v. Marr, 
38 SW2d 209. 238 Ky 417—Walk¬ 
er V Fox, 287 SW 228. 216 Ky. j 
33—^Breathitt County v. Ha^ins. 
277 SW 469. 211 Ky. 391. 

16 C.J. p 447 note 88. 

44. Ky.—^Bath County v. Lausrlierty, 
68 S.W. 436. 118 Ky. 618. 24 Ky.L 
350 

Zn Texas the county judsre is the 
presiding officer of the commission¬ 
ers* court, and he is a part of the 
court.—Akers v. Remington. Tex.Civ 
App.. 116 S.W 2d 714, error dis¬ 
missed. 

46i Ky.—Mossett v. Newport, etc., 
Bridge Co., 60 S W. 63, 106 Ky. 618, 
20 Ky.L. 1969. 

46. Mich—^Attorney-General v- Bry¬ 
an. 148 NW. 392, 182 Mich, 86— 
Attorney-General v. Preston, 22 N, 
W. 261. 66 Mich 177. 

4Sr. Mich.—^Attorney - General v. 
Preston, supra 

48. Fla —^Whitney v. Hillsborough 
County. 127 So 486. 99 Fla 628— 
State V. Walton County. 112 So. 
636. 93 Fla. 796 

Ky—^Newell v. Cincinnati. N. O. & 
T. P. Ry. Co.. 65 S.W2d 662, 246 
Ky. 628. 

Mich—^Lawrence Scudder & Co. v. 
Emmet County. 284 N.W. 691, 288 
Mich. 181. 

Mo—Bash V. Truman. 76 S W.2d 840. 
1677 Mo 336 

Nev.—State ex rel. Wichman v. Qer- 
big. 24 P2d 813, 66 Nev 46. 

W.T.—Cort V Smith, 291 N.T.S 64, 
249 App.I>iv. 1. affirmed 6 N.E.2d 

20C.J.S.-63 


414. 273 N.Y. 481—Twin City Serv¬ 
ice Station V City of North Tona- 
wanda. 294 N.TS. 267. 162 Misc. 
271. 

Pa—Commonwealth ex rel. Black v 
Fruit, 28 PaDist 708 
Tex—Anderson v. Parsley. Civ.App., 
37 S.W 2d 368. error refused. 

16 C J p 447 note 79-81 
49 p ind,—State v. Gddthait, 87 NE 
133, 172 Ind. 210, 19 Ann.Cas. 737 
—State v. Bell. 18 N.B 263, 116 
Ind. 1. 

16 C J. p 447 note 78. 

Statatoxy iKidies and officers 

(1) County board—Jentink v. Lake 
County, 244 Ill App 370. 

(2) County commissioner and the 
court of county commissioners.—^Ar- 
ledge V. Chilton County, 186 So 419. 
287 Ala 96—Coming v Patton, 182 
So 39. 236 Ala 364. 

fS) Lew court commissioner — 
I State ▼. Johnson. 138 A. 280. 3 W 
W.Harr, Del.. 334. 

50. S.D —State v. Rexford, 109 N.W. 
216, 21 S.D. 86. 

6L Mich.—^Attorney - General v 
Preston, 22 NW 261, 56 Mich 
177, 

16 aJ. p 447 note 83 

59. Ga—^Wilson v. Harris. 154 S.E. 

388, 170 Ga 800 
16 C J. p 447 note 84. 

53 . Mich —Wayne County v. Car¬ 
penter, 72 N.W 19. 114 Mich. 44. 
SC.—Waljiole v. Charleston. 11 BE 
891. 82 S.C. 647. 

Power to supply sabstitats 

The legislature is without power 
to supply a substitute which pos¬ 
sesses all of the iKiwers that may be 
exercised by the county court.—State 
V. Read. 278 S.W. 71. 162 Tenn. 442. 

833 


54. Ky —Gross v. Fiscal Court of 
Jefferson County, 9 SW2d 1006, 
225 Ky 611 

NY.—Cort V Smith, 291 NY.S 54, 
249 App Div 1, affirmed 6 N E 2d 
414, 273 NY 481 

Wis—Thielen v Metropolitan Sewer¬ 
age Commission, 189 N W. 484, 178 
Wis 34 

15 C.J. p 418 note 97 

Act oreating office of pnxchasisg 

agent held to take no powers from 

fiscal court,—Gross v. Fiscal Court 

of Jefferson County. 9 SW.2d 1006. 

225 Ky. 641 

55. Nev.—State v. Woodbury, 30 P. 
1006, 17 Nev 337 

Or.—State v Steele, 65 P. 615, 39 Or. 
419 

16 C.J. p 447 note 86. 

sa. Ky—Tarvin v. Bolts, 194 SW. 
108, 175 Ky, 246. 

16 C J p 447 note 86 

57. Ind.—^Wilson v. Board of Com'rs 
of Warrick County, 137 NB 783, 
79 Ind App. 250 

Ky.—Madison County Fiscal Court 
V Cotton. 117 S.W.2d 201, 273 Ky 
508 

Me.—Inhabitants of Town of Jones- 
port V. Inhabitants of Town of 
Beals, 158 A 860. 131 Me. 37—In¬ 
habitants of Phippsburg V. Saga¬ 
dahoc County Com*rs, 141 A. 95. 127 
Me. 42.‘ 

Mo.—^Aslin v, Stoddard County. 106 
SW.2d 472, 341 Mo 138. 

Okl—^Wilson V. Board of Com'rs of 
Mayes County. 240 P. 725. 112 OkU 
149 

15 *C.J. P 448 note 2. 

58. Fla.—Jackson v. State, 71 80 k 
832, 71 Fla. 842. 
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some statutes, are officers of the state,®® although 
they are not state officers in the sense of being 
paid by the state and having jurisdiction coexten¬ 
sive with the state.®® They are, of course, county 
officers,®^ and, while they are not the county but 
merely a body of officers acting for and on behalf 
of the county in such matters as have been turned 
over to them by Iaw,®2 practically speaking they 
may be considered to be the county for all financial 
and ministerial purposes.®® 

Legislative, executive and judicial character. 
While county boards and the officers comprising 
them are generally considered to be of an executive 
or administrative character,®^ acting as the general 
agents and representatives of the county,®® yet by 
reason of their exercising some judicial and legisla¬ 
tive powers, see infra §§ 83, they cannot ac- 
‘curately be classified as either administrative, ju¬ 
dicial, or legislative.®® Accordingly, they do not 
come within the terms of constitutional provisions 


requiring the separation of the judicial, legislative, 
and executive departments of the government, and 
prohibiting any one department from exercising 
functions belonging to another,®^ except in jurisdic¬ 
tions where the constitution definitely assigns them 
to one department.®® 

Corporal character. County boards have been 
variously described as being corporations,®® politi¬ 
cal corporations,7® public corporations,and quasi 
corporations,*^2 and it has been observed that their 
official duties and powers partake more of the char¬ 
acteristics of corporate acts and powers than those 
of mere trustees.^® On the other hand, it has been 
held that such boards are not, as such, bodies cor¬ 
porate.^^ 

Abolition. In the absence of constitutional in¬ 
hibitions,'^® the legislature may by statute abolish a 
county board.*^® However, statutes do not have this 
effect unless they expressly so provide,'^'^ and quite 
frequently statutes having such an effect do not, 


59. Pla.—Jackson v State, supra. 
Ind.—^Applegate v. State ex rel Pet- 

tijohn, 185 N.E 911, 205 Ind. 122. 
Poldce jnxlas are state agrenctes 
and part of the state sovereignty.— 
Rogers v. Police Jury of East Baton 
Rouge. 1 La.App 948. 

60. Pla.-—Jackson v. State. 71 So. 
332, 71 Fla. 342. 

51. Ga—Malone v. Mmehew, 153 S. 
E. 773. 170 Ga. 937. followed in 
MoCranle v Minchew. 153 S E. 776. 
170 Ga. 691, and Davis v. Min¬ 
chew. 154 SB 189, 170 Ga. 691. 
Mass—Goodfeble v. Commissioners for 
Worcester County, 178 N.E. 228, 
277 Mass. 144. 

16 G.J. p 446 note 56. 

69. N.T.—Cort v. Smith, 291 N.T. 
S. 54, 249 App.Dlv. 1, affirmed 6 
N,E2d 414, 273 N.T, 481. 

6a. S.C.— TSx parte Greenville Coun¬ 
ty, 2 SE.2d 47, 190 S.C, 188, 

15 C.J. p 446 note 63. 

64. Colo. — Coates v. Board of Corners 
of Prowers County, 221 P. 1090, 74 
Colo 374 

Fla.—Wilton v. St. Johns County, 
123 So. 527. 98 Fla. 26, 65 A.Ii.R. 
488. setting aside 117 So. 321. 

Ky.—^Newell v. Cincinnati, N. O & 
T P. Ry. Co., 66 S.W.2d 662, 246 
Ky. 628—^Fcmner v. Marr. 88 S.W. 
2d 299. 288 Ky. 417. 

Ia.—S tate ex rel. Forterie v. Smith. 

166 So. 72, 184 La. 263. 

Mont.—Btate v. McGraw, 240 P. 812. 
74 Mont, 162. 

Nev.—State v. Shaughnessy, 217 P- 
681. 47 Nev. 129. 

Okl—Wilson V. Board of Com'rs of 
Mayes County, 240 P. 725, 112 OkL 
149. 

16 CJr. p 449 note 90v 


Commissioner's court 

A political body, the powers and 
duties of its members being largely 
legislative and ministerial —Robin¬ 
son V. Smith County, 76 S,W. 684, 
33 Tez.CivApp. 261. 

68L Cal.—^Alameda County v. Ross, 
App, 89 P 2d 460 
15 C J p 446 note 61. 

SSL Cal—People v. El Dorado Coun¬ 
ty, 8 Cal. 58. 

Nev.—State v Ormsby County, 7 
Nev. 392. 

15 C J. p 446 note 65. 

87. Cal—Wulaen v. San Francisco, 
85 P. 353, 101 CaL 15, 40 Am.R. 
17. 

15 C.J. p 446 note 66. 

68. Miss —^Haley v. State, 67 So. 
498, 108 Misa 899. 

69. Ill.—^People ex rel. Frick v. Chi¬ 
cago & E I. Ry. Co., 198 N.E. 
212, 861 111. 470. 

Tenn.—Wnght v. State, 106 S.W.2d 
866, 171 Tenn. 628. 

WVa,—^Barbor v. County Court of 
Mercer County, 101 S E. 721, 85 
W.Va. 369. 

16 C.J. p 447 note 72. 

TO. lA.—State ex rel. Porterie v. 
Smith, 166 So 72, 184 La 263 
—State ex rel, Portene v. Smith, 
162 So. 413, 182 La. 662—Interna¬ 
tional Harvester Co. of America v. 
Police Jury of Red River ParisI^ 
App., 177 So 70. 

71. Minn.—Chaska Co. v. Carver 
County, 6 Mmn. 204. 

78. Fla.—^Martin v. Townsend* 18 
So. 887, 32 Fla. S18. 

16 C.J. p 446 note 68. 

Bulss governing 

Such boards, as quasi corporations, 
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are governed by the fundamental 
rules which the common law has 
provided for the better government 
of corporate bodies and for the exer¬ 
cise of the corporate functions. 
Hawaii—^Hawaii County v Purdy, 22 
Hawaii 272. 

Pa.—Commonwealth v. Read, 2 
Ashm. 261. 

73: Pla—Martin v. Townsend, 13 
So. 887, 32 Fla 318. 

Hawaii —^Hawaii County v. Purdfer, 
22 Hawaii 272. 

74U N.T.—^Brady v New Tork, 10 N, 
T. 260, affirming 4 N.T.Super. 460. 

76. NT.—Cort v. Smith, 291 N.TS. 
64^ 249 App.Div. 1. affirmed 6 N. 
E 2d 414, 273 N.T. 481. 

7a Ala—^Hawkins v. Roberts, 27 
So. 327. 122 Ala 130. 

Ind.—State v. Bell, 18 NB. 263, 116 
Ind. 1. 

Statute abolishing office of chair¬ 
man of county court and creating of¬ 
fice of county judge held not uncon¬ 
stitutional.—Caldwell V Lyon, 80 8. 
W2d SO, 168 Tenn. 607, 100 AL.R. 
1162. 

Xu providing fox county manager 
foxm of govenuuent, if adopted at 
election in county, legislature has 
power incidentally to abolish office of 
incumbeut district supervisors,— 
Lipscomb V. Nuckols, 172 S.SL 836, 
161 Va 936. 

77. NT.—New Tork Cable Co. V- 
New Tork, 10 N.E. 382, 104 N.T. L 
25 N.TWkly.Dig. 411, 16 N-E. 882, 
109 N.T. 32. 

Act creating board abolished old 
board.—Wiley v. Douglas, 14$ S.BL 
786, 168 Ga. 659. 
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by their terms, become operative until a future 
date.*^^ 

Successive statutes of a state relating to the cre¬ 
ation, abolition, and change of constitution of 
boards of county commissioners should be con¬ 
strued together in order to ascertain the legislative 
intent,"^® and such statutes are not considered to 
be repealed or modified by other legislation un¬ 
less the legislature’s intent to do so clearly ap- 
pears.®<* 

§ 75. Af^intment or Election 

Tbe appointment or election of members of a county 
board is governed by the controlling constitutional and 
statutory provisions. In the absence of constitutional 
fimttatlon, the legislature may provide any method 
It sees fit. 

Where a state constitution authorizes the legis¬ 
lature to provide for the creation of county boards 
without limiting such power or pointing out the 
manner of choosing such officers, the legislature, 
may provide any method which it may see fit for 
such choice,®^ and to the extent that the constitution 
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is silent on the matter the legislature has inherent 
pr>wer to provide for the selection of officers com¬ 
prising such bodies in such manner as it deems most 
appropriate, within the spirit and intent of the con- 
stitution.82 Under legislation enacted pursuant to 
this power, the county board may be selected by the 
grand jury of the county,or may be apijointed by 
the governors^ or by special commissiimers,*® 
or by the judge of the superior court vrhere addi¬ 
tional commissioners are required,*® or by the leg¬ 
islature Itself 

The most usual method for choosing members of 
county boards is their election by the voters of the 
county.** Public policy favors this method of 
choice*^ and imder some constitutions the legisla¬ 
ture IS required to provide therefor.** Subject to 
constitutional limitations, the manner of electing 
members of county boards may be prescribed by the 
legislature,* 1 and to be valid such an election must 
comply with constitutional and statutory provi¬ 
sions,*- interpreted in the light of general rules of 
construction.** So an election of this character 


TE. Ga.—^Wiley v. Dou^rlas* supra. 

15 G J p 447 note 95. 

79. S.C —Carolina Grocery Co. v. 
Burnet, 39 S£L 381, 61 SC 205, 98 
L.R.A 687 

80. Hinn.—State v. Peter, 112 N.W. 
866, 101 Mmn. 462 

15 C J. p 448 note 1. 

SSatnSea repealed 

Acts 1876 p 274, providingr for 
tbe creation of the board of com¬ 
missioners of roads and revenues for 
the county of Early, as amended by 
Acts 1877 p 265, wae repealed by 
Acts 1913 p 328, which in turn was 
repealed and the former law restored 
by Acts 1915 p 214.—^Early County v 
Chipstead, 119 SE 598, 166 Ga 445. 
ai. Ga.—^Wilson v Hams, 154 S.E. 
38$, 170 Ga. 800 

La.—State ex rel. Porterie v. Smith, 
166 So. 72, 184 La. 263. 

16 C.J. p 448 note 3. 

82. Mont.—State v. Hogrge, 257 P. 
1029, 80 Mont. 1. 

BtatcUe providing for S/ppolntment 
and electiaa of additional police Ju¬ 
rors held not void as asrainst con¬ 
stitutional objections—State ex reL 
Portene v. Smith, 166 So 72, 184 Lia. 
263 

83. Ga.—^Wilson v. Hams, 154 SE. 
38$, 170 Ga. 800—Waller v. Per¬ 
kins, 62 Ga. 233 

84b Ala.—^Montgomery County Bd. 

of Revenue v. Barber, 53 Ala. 689. 
S.a—Carolina Grocery Co v. Burnet 
39 SE 381, 61 SC 205, 68 L.R.A. 
687. 

SfeKtnte net repealed 

Statute authorizing governor to fill 
vacancy m office of county commis¬ 


sioner was not impliedly repealed 
by statute authorizing board of coun¬ 
ty commissioners to fill vacancy in 
any county or township office, except 
office ot county Judge.—State ex rel 
Wlchman v. Gerbig, 24 P.2d 313, 55 
Nev, 46. 

85. Dak —^Temtory v Cass County. 

60 N.W. 479. 6 Dak 39. 

83. NC.—Waller v Sikes. 26 S.E. 
925, 120 N.a 231. 

87. Conn.—State v. Watkins, 89 A. 

178, 87 Conn. 594. 

On abolitloa of former office 
Where the constitution of the state 
ems>owers the legislature to provide 
for the election of two commission¬ 
ers to sit with tbe county judge 
while transacting county business or 
to provide a separate board for the 
transaction of such business, the 
legislature, on abolishing the office of 
county Judge in a particular county, 
possesses authority to name the per¬ 
son who shall* constitute the, third 
member of the board—State v Hol¬ 
man, 144 P. 429, 73 Or. 18. 

8 a Mont.—State v. Rogge, 257 P. 

1029, 80 Mont. 1. 

15 C.J. P 448 note 10. 

89. Del.—State v. Levy Court of 
New Castle County, 140 A. 642, 3 
W.W.Harr. 654. 

9a PzovlsloiL not violated 

Statute xn effect declaring office of 
county commissioner residing in ter¬ 
ritory severed from one county and 
annexed to another vacant, and pro¬ 
viding vacancy should be filled In 
manner provided by law, was not vio¬ 
lative of constitutioxial provision re¬ 
quiring legislature to provide by law 
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for election of board of county com¬ 
missioners in each county.—State ex 
rel. Wichman v Gerbig, 24 P.2d 
313, 65 Nev. 46. 

PaxtienlAr ]pxovisSous oonstnied 

(1) A constitutional provision re¬ 
quiring general and uniform laws for 
the election of county boards does 
not apply to the organization of new 
counties.—^Farquharson v. Teargin, 
64 P. 717, 24 Wash. 649—16 CJ. P 
449 note 16. 

(2) A constitutional provision that 
where, for county governmental pur¬ 
poses, a city is by law separated 
from the remainder of the county, 
the commissioners composing the 
fiscal court may be elected from the 
part of the county outside the city, 
applies only to counties in which a 
city was, at the adoption of the con¬ 
stitution, separated from the county 
for county governmental purposes. 
—Joyes V. Jefferson County Fiscal 
Ct, 61 S.W- 435, 106 Ky. 616, 21 Ky. 
L. 199. 

91 . N.T.—Twin City Service Sta¬ 
tion V City of North Tonawanda, 

294 NTS. 267. 162 Misc. 271. 

92. Md.—^Benson v. Mellor, 137 A. 

294, 152 Md. 481. 

9a Zntentiom of people 

A constitutional provision for elec¬ 
tion of a county commissioner every 
two years for a term of six years 
must ^ interpreted in the light of 
the intention of the people at the 
time of the amendment, considering 
the previous history with regard to 
commissioners and surrounding eftr*- 
cumstances attending tbe eieniift- 
ment, with the method adopted fbr 
establishment and maintenance of 
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must be held at the time specified by constitutional 
or statutory provisions,®^ and, where such provi¬ 
sions assign varied terms to the officers to be elect¬ 
ed, there must be a distinct choice made for each 
term, otherwise the election is invalid.®® However, 
the election of such an officer is not invalidated by 
the fact that the signatures on his nomination peti¬ 
tion were forged,®® and when a candidate has re¬ 
ceived the number of votes necessary to elect at an 
election held according to law he is a commissioner 
elect, regardless of whether or not he has received 
his certificate of election.®^ When one has been 
duly elected and has qualified, the other members 
of the board cannot refuse to recognize such per¬ 
son as a member, and mandamus will lie to com¬ 
pel such recognition.®® Likewise, the board has no 
authority to go behind the statutory certificate of 
election of a specified person as supervisor, and to 
determine his right to a seat in the board where the 
election thereto is contested. A question for ju¬ 
dicial cognizance is presented.®® 

There must be a compliance with statutory re¬ 
quirements m order to give the court jurisdiction 
over a contest of the election of a county board.^ 

To fill vacancy. Where the constitution so re¬ 
quires, vacancies must be filled by appointment 


rather than election.® Under constitutions and 
statutes so providing, vacancies in county boards 
may be filled by appointment by the governor,® a 
prescribed local court or judge,^ by the board it¬ 
self,® or by the board acting in conjunction with 
other named county officials.® The person or body 
so authorized may properly anticipate a vacancy 
and designate in advance the appointee to fill itJ 
On the other hand, such an appointment is not au¬ 
thorized unless there is a vacancy such as is con¬ 
templated by the controlling statute or constitution¬ 
al provision.® Thus, under the terms of some stat¬ 
utes, such an appointment can be made only where 
the vacancy is created by the officer's death, resigna¬ 
tion, ineligibility, or removal,® and may not be made 
if an incumbent is lawfully holding over in the office 
for which an appointment is sought,i® or where the 
vacancy occurs within a prescribed time previous 
to an election day at which it may be filled.^! Ob¬ 
viously a provision for the filling of vacancies by 
the board itself is not controlling where the offices 
of all the commissioners comprising the board are 
vacant at one time.^^ 

In counties divided into districts. Where coun¬ 
ties are divided into supervisor or commissioner 
distncts, where the constitution or statute so pro- 


rotatiOQ In office, to the end that at 
all times there should be left on 
each board of county commissioners 
two experienced men.—State v. 
BoKFa P. 1029, 80 Mont 1. 

94. Neb—De Larm v Van Camp, 
154 N.W. 7X7, 98 Neb. 857, 
Particular provisions construed 
(1) Generally. 

Del—State v. Hart, 129 A. 691, 3 
W.WHarr. 16. 

Neb.—State v Smith, 165 N.W 162. 
101 Neb 805. 

<2) Provision held intended for 
new counties.—State v. Hogr^re, 267 
P. 1029, 80 Mont 1. 

95ta Defect not cured 

Necessity of electingr county com¬ 
missioners to separate terms was not 
obviated by one commissioner’s con¬ 
structive abandonment of ngrht to 
complete old term.—^Benson v. Mel- 
lor, 137 A. 294, 152 Md. 481. 

90L Hawaii —^Terr. v. Kanealil, 17 
Hawaii 243, 7 AnmCas. 837. 

97. Ind.—Jones v. State, 18 N.H i 

416, 112 Ind. 193. I 

98. Arlz.—^Hawke v. McAllister, 86 
P. 170, 4 Arm 160. 

Mich.—^Robinson v. Cheboygan Coun¬ 
ty, 13 K.W. 622, 49 Mich. 321. 

90. Mich.—^Robinson v, Cheboygan 
County, supra. 1 

16 C.J. p 450 note 35. 

1. Statute ooBstmed with relation 
to necessity of, and time for, filing 


, bond.—^Robinson v. Winston County, 
$5 So. 22. 203 Ala. 671. 

2 . new counties 
Constitutional requirement that 
vacancies in board of county com¬ 
missioners be filled by judicial ap¬ 
pointment prohibited election there¬ 
for in established counties but not 
in new counties—State v. Rogge, 257 
P 1029. 80 Mont. 1. 

8 . Okl.—^Allison V. Massey, 235 P. 

192, 108 Okl. 140. 

16 C J. p 449 note 19. 

4. Va.—Smith v. Kelley, 174 S.H 
842, 162 Va 645. 

WVa—State v, Payne, 104 S.E. 783, 
8 X W.Va 306. 

16 C.J. p 449 note 20. 

Gonunisidonar*s failure to qualify 
Mont.—State v. Callow, 254 P. 187, 
78 Mont. 368 

5. Wash—State ex reL Guthrie v. 
Chapman. 60 P.2d 245, 187 Wash. 
327, 106 A.D.R, 640—State v. Mc¬ 
Neill, 219 P. 852, 127 Wash 167. 

16 C.J. p 449 note 21. 

6 . Kan.—Hamilton v. Raub, 292 P. 
396, 131 Kan. 392. 

15 C.J. p 449 note 22. 

Mayor with approval of board is 
empowered to fill vacancies in city 
and county board, under some stat¬ 
utes.—^Lymer ▼. Kumalae, 29 Hawaii 
392. 

7- Conn.—State v. Watkins, 89 A. 
178, 87 Conn. 594. 
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Tex.—^Tom ▼. Klepper, Civ.App., 172 
SW 721. 

& Del —State v Levy Court of New 
Castle County, 140 A. 642, 3 W.W. 
Harr. 554. 

Death befoore qualification 
Under some statutes, where a per¬ 
son elected as member of a county 
board dies before qualifying, there 
IS no vacancy such as authorizes an 
appointment 

Cal—^De Woody v. Belding, 292 P. 
265. 210 Cal. 461. 

Okl.—Allison V. Massey, 236 P. 192, 
108 OkL 140. 

9. '‘IheUglblllty,’’ within levy court 
statute pernutting governor to fill 
vaccLncies In cases of ineligibility, 
means vacancy caused by ineligibili¬ 
ty after election and qualification of 
commissioner and does not include 
situation where court expressly de¬ 
cided that commissioners elected 
were ineligible—State v. Levy Court 
of New Castle County, 140 A. 642, 8 
W.W.Harr.. Del. 654. 

10. Md—^Benson v, Mellor, 187 A. 
294, 152 Md. 481. 

11 « Restri cti on, not a>x»pIioable where 
vacancy occurred within prescribed 
time before general election at which 
vacancy could not be filled.—^King v. 
Paxton, 79 P.2d' 207, 182 Okl 666. 

18. Wash.—State v. Dimmick, 164 
P. 163, 89 Wash. 182. 
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vides, a single commissioner should be elected in 
each of the districts ^3 On the other hand, commis¬ 
sioners from and for particular districts should be 
elected by the voters of the county at large, if the 
controlling statute so provides. Under some con¬ 
stitutions no two commissioners may be elected 
from the same district,!^ and a rule may be pre¬ 
scribed for determining which one of two candi¬ 
dates is elected when they reside in the same dis¬ 
trict and receive the highest number of votes poll¬ 
ed.^® Elections of this character may be held only 
at such time as the controlling constitutional or 
statutory provisions may prescribe.^'^ In some 
states county supervisors are elected from town¬ 
ships, ^3 that is, members of the board of super¬ 
visors are not elected as such but hold that office 
and perform its duties by force of their election as 
supervisors of separate towns or cities ^3 In some 
such states the legislature is precluded from regu¬ 
lating the selection of township representation by 
constitutional provisions expressly covering the 
matter,20 but is left free to determine the manner 
in vdlich representatives of cities on the board shall 
be sclected.2i 

Where supervisor districts are abolished and pro- 
visic^ made for the election of supervisors for the 
county at large, candidates for that office previous¬ 
ly chosen at a primary election are entitled to have 
their names placed on the ballot, if at all, only as 
candidates for the entire county.22 


§ 76 

De facto officers. Where the board is prr)vi(l.id 
for by law, and the members enter upon their />f- 
fice, they are officers de facto in spite of irregiil in- 
ties in their election or appointmeiit.23 Such an 
officer is entitled by injunction prricess to main¬ 
tain himself in peaceful possessitjn of his office 
against unlawful interference, until the invalidity 
of his appointment or election has been judicially 
declared.24 The acts of such an officer are valid 
as respects the public or third persons,26 but it has 
been held that the members of the board are not 
as to each other de facto officers if each of them 
knows that the election or appointment of the other 
has not been legally confirmed.^® The authority of 
such an officer cannot be collaterally attacked in 
proceedings to which he is not a party,27 and in 
some jurisdictions at least, his authority to act can¬ 
not be questioned by anyone except the state.22 

§ 76. Eligibility and Qualification 

The ehglbtiity and quahfleation of parsons for mem¬ 
bership on the county board is generally governed by 
constitutional and statutory provisions. 

Qualifications for members of the county board 
may be presenbed by statute23 or by constitutional 
provision, the declaration of the latter, whether in 
affirmative or negative form, being conclusive.® 
Particular qualifications which have been prescrib¬ 
ed are that the member must be a qualified voter,3^ 
that he must not be an employer, officer, or stock- 


la. N.C—Watkins v. Johnson, 187 
SE. 684, 210 N.C. 449. 

15 CJ. P 449 note 26. 

Statato not niLoos urtlt i rt ioa ia l 
lioeal law providing for election 
of three commissioners in county, 
each in a separate district, was not 
unconstitutional as contravening sec¬ 
tion of constitution providing for five 
county commissioners, m view of 
further section giving general as¬ 
sembly full power to change such 
provision—^Watkins v. Johnson, r87 
S.E. 684, 210 N.C. 449. 

14. Ala—State v. Nicholson, 66 Ala. 
181. 

Ky—^Hazelngg v Hazelrigg, 188 S. 
W. 983, 169 Ky. 346. 

15. W.Va—Griffith v. Mercer Coun¬ 
ty Ct, 92 S E. 676, 80 W.Va. 410. 

16L W.Va.—Griffith v. Mercer Coun¬ 
ty Gt, supra. 

15 C.J. p 449 note 29. 

17. Del—State v. Caulk. 138 A. 864, 
8 W.W Harr. 844. 

Neb.—Cavey v. Reigle, 166 N.W. 163, 
161 Neh. 807. 

la N.T.—Matter of Noble. 64 N.Y 
S. 42. 84 App.Div. 65, affirming 58 
K.T.S 922, 26 Misc. 49—Williams 


V Boynton, 26 N.T.S. 60. 71 Hun 
809, affirmed 42 NE 184, 147 N 
T 426—^People v, Essex County, 23 
NT.S. 664, 69 Hun 406 

15 C J. p 450 note 30 

IS. N.T.—^People v. Westchester 

County, 84 N.E. 1106, 189 N.Y 624, 
affirming 23 N.Y.S 419, 69 Hun 143 

20. Mich—^Attorney-General v. Bry¬ 
an, 148 NW. 892, 182 Mich 86. 

21. Mich.—^Attorney-General v. Bry¬ 
an, supra—Attorney-General v. 

Preston, 22 NW. 261, 56 Mich. 177. 

22. Iowa.—^Lahart v Thompson, 118 
NW. 898, 140 Iowa 298. 

23. U.S —^Rockingham County v. Lu- 
ten Bridge Co. C'C.A.N.C.. 36 P2d 
301, 66 A.D.R. 786. 

15 C.J P 449 note 14. 

24. I«a.—State ex reL Porterie v. 
Smith, 162 So. 413, 182 La 662. 

25. XT S.—^Rockingham County v. Lu- 
ten Bridge Co., CC.A.N.C., 36 F. 
2d 301, 66 A.L..R 786. 

Hawaii—^Lymer v. Kumalae, 29 Ha¬ 
waii 392. 

Kan-—^Patrick v. Bocurd of Com'rs of 
Haskell County, 193 P. 1061, 108 
Kan 141. 

La.—^Williams v. Police Jury of Con¬ 
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cordia Parish, 107 So 126, 160 La- 
325. 

Tex,—State v, Jordan, CivApp, 28 S. 
W.2d 921, error dismissed 

26. Hawaii—^Lymer v. Kumalae, 29 
Hawaii 392 

27. Tex—State v. Jordan. CivApp, 
28 SW.2d 921. error dismissed 

28L Kan.—^Patrick v Board of Com'rs 
of Haskell County, 193 P. 1061. 108 
Kan. 141. 

29. Ga—Malone v. Minchew. 163 S. 
B 773, 170 Ga. 687, followed in 
McOranie v Minchew, 163 S E. 776, 
170 Ga 691, and Davis v Minchew, 
154 S.E. 189, 170 Ga. 691 
Chenaral assembly has a free hand 

m creating commissioners of roads 
and revenues, since the constitution 
does not prescribe any qualideations 
for such office —^Wilson v Harris, 154 
S B. 388, 170 Ga. 800. 

30. Ill —^People v McCormick, 103 
NB 1053, 261 Ill. 413, Ann Gas. 
1916A 338. 

31. Ga.—^Malone v. Minchew, 158 S. 
i K 773, 170 Ga. 687, followed m Me- 

Cranie v. Minchew, 153 S.BL 776, 
170 Ga. 691, and Davis v. Minebervr, 
154 S.E. 189, 170 Ga- 691. 
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holder of any railroad in which the county owns 
stock,32 and that he shall not have been interested, 
within a prescribed time, in any county con¬ 
tractus The mere naming of a member of a 
county board by the legislature does not create a 
conclusive presumption that he is eligible and quali¬ 
fied to hold the office,®^ 

When such officers have qualified in the manner 
and form provided by law, their right to the office 

vcsts.35 

Bond. A person elected to the county board is 
usually required to execute and file an official bond 
before entering on the discharge of his duties,3® 
and under some statutes such bond must be approv¬ 
ed by the district judge before it is filed.^^ A court 
is under no duty to approve such a bond or fix the 
amount thereof, where the applicant’s certificate of 
election is void.3* However, where the officer elect 
has done all that he can toward qualifying, and is 
prevented from doing so by the wrongful act of the 
approving officer or the person with whom the bond 
must be filed, he cannot be deprived of his office.39 
In fact the approval of such a bond when tendered 
to the proper official, together with credentials pri- 
ma facie showing the applicant entitled to the office 
of county supervisor, may be compelled by manda¬ 
mus, although his title to the office is disputed and 
is about to be tested in legal proceedings.**® 

After such a bond has been given and duly ap¬ 
proved, it is valid and binding, although an error 
was made in calculating the amount of the penal¬ 
ty and where the bond has been executed, as 
required by law, and the same has been approved 


by the judge authorized so to do, he has no power 
to require the commissioner to give him a new bond 

with further sureties ^3 

Holding other office. Under some constitutions 
and statutes a person holding any state, county, 
towmship, or city office is not eligible to the office 
of coimty commissioner or supervisor,^® but this 
is not true under all statutes,^^ and under some con¬ 
stitutions and statutes the county board is made up 
of persons holding other office.^® Also, even where 
a prohibition against holding other office exists, a 
person is eligible to be a member of the county 
board if he resigns his other office before taking 
his oath or assuming his duties as a member of 
such board.*® 

Oath. Members of the county board usually are 
required to take an oath of office.^*^ 

Residence. It is generally required that a candi¬ 
date for the office of county commissioner or super¬ 
visor reside in the county^® and that he be a resi¬ 
dent and elector or freeholder in the district from 
which he seeks election, in case the county is divid¬ 
ed into commissioner or supervisor districts.*® 
However, under such provisions a person is not dis¬ 
qualified because he maintains a temporary resi¬ 
dence elsewhere,®® and some constitutional require¬ 
ments as to residence are not applicable to the board 
of a particular county.®^ Under some statutes, 
where members are elected from townships, a per¬ 
son cannot be elected a member wbo is a resident 
of the same township as other members who are 
holding over.®® 


32. Kan.-~Demaree v. Scates, 32 P 
1128, 60 Kan. 276, 84 Ain.SR. 113, 
20 L.B.A. 97. 

16 C.J. p 460 note 44. 

33. Tenn.—State v. Robertson, 6 
Tenn.Oiv.App. 488. 

34 . Qa.—Halone v. Hlnchew, 168 S. 
SL 778, 170 Ga, 687, followed In Mc- 
Cranie v. Minchew, 163 S.S1. 776, 
170 Ga. 691, and Davis v. Minchew, 
1^4 S.S3. 189, 170 Q«u 691. 

85. Ind.—State v. Bemenderfer, 96 
Jnd. 874. 

36L Cal.—Korton v. L>6wls, 168 P. 

888, 84 CaULpp. 621. 

Hont—State v. Callow, 254 P. 187, 
78 KouL SOS. 

15 aJ. P 450 note 46. 

37. Mont^—State v. Callow, 254 P. 
187, 78 Hont. 808. 

88. Ala^—Hixon v. Hawkins, 158 So. 

772, 26 AUuApp. 279. 

89b Bale not appUoable 
Bnle that odlcer elect, doing all 
he can to qualify, but prevented 
therefrom by wrongful ac^ of ap¬ 


proving officer, will not lose office 
was Inapplicable, where county com¬ 
missioner's bond was disapproved as 
defective and new bond was not 
presented for approvaL—State v. Cal¬ 
low, 254 P. 187, 78 Mont. 808. 

4£k Hawaii.—^Kanealii v. Hardy, 17 
HawaU 1. 

41. Miss—State v. Smith, 40 So. 22, 
87 Miss. 551. 

48. Colo—People v. Washington 
County Dist. Ct, 32 P. 819, 18 Colo. 
293. 

43. Kan—^Demaree v. Scates, 82 P. 
1123, 50 Kan. 276, 84 Am S.R. 118, 
20 UR A. 97—State v. Plymell, 26 
P. 479, 44 Kan. 294—^Rogers v. 
Slonaker, 4 P. 138, 32 Kan. 191. 

15 C.J, P 450 note 41. 

44. Ill.—^Bruner r. Madoson County, 
111 Ill 11. 

Mich—Holden v. Osceola County, 43 
NW. 969, 77 Mich. 202—Attorney- 
General V. Preston, 22 N.W. 261, 56 
Mich. 177 

4& Ckmnty ooaxtp including chair- 
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man, Is composed of Justices of the 
peace of the county.^—State V- How¬ 
ard, 201 aw. 139, 189 Tenn. 78. 

43. Pa.—Commonwealth ex reL At¬ 
torney-General V. BrownmlUer, 6 
Pa.DiBt. & Co. 706. 

47. CaL—^Norton v, Lewis, 168 P. 
388, 34 CaLApp. 621. 

15 C.J. p 460 note 45. 

48. Ind.—Relender v. State, 49 NJS. 
30, 149 Ind. 283. 

49. Miss—McHenry v. State, 80 So. 
763, 119 Miss. 289. 

16 C.J. p 450 note 37. 

5a Hawaii.—Hurley v. Knudsen, 80 
Hawaii, 887, rehesuring denied 30 
Hawaxl 911. 

Miss.—McHenry v. State, 80 So. 763, 
119 Miss. 289. 

61. IlL—^People V. McCormick, 103 
N.B. 1063, 261 IlL 413. AnmCas. 
191SA 838. 

58. Time of qualifloatlom 

Such a statute determines a mem¬ 
ber's quallAcatlon at the time of elec¬ 
tion, and not at the time of taking 
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Time for qualification. Usually commissioners 
elect are given a certain length of time m which to 
qualify,®^ but a failure to qualify until a later date 
IS not fatal, when excusable,®^ or when no steps 
have been taken m the interim to declare a va- 

cancy.®5 

§ 77- Tenure 

In the absence of a provision In the constitution to 
the contrary, the legislature has the power and duty 
of fbcing the terms of office of county board members. 
A member may ordinarily continue In office until his 
successor has been duly qualified. 

Except where the terms of oflSce of members of 
the county board are fixed by the state constitu¬ 
tion,the legislature has the power and duty of 
fixing or of increasing or decreasing such terms,57 
and of determining the order of succession,58 pro¬ 
vided it does not create a vacancy,58 and even in 
that case, where the vacancy is filled by appoint¬ 
ment, and has since expired, it is too late to test the 
validity of the statute.^® 

A county commissioner may properly exercise the 
duties of such office until his successor has not only 
been elected but has qualified,®^ except where it is 
definitely provided by the state constitution that the 
terms shall begin and terminate at specified times, 
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with no provision for holding over until the incum¬ 
bent’s successor is elected and qualxficd,®^ or except 
w’here there is no provision in the constitution reg¬ 
ulating the terms of county commissioners, and 
w’here the statute specifying the length of term 
makes no provision for a holding over until suc¬ 
cessors arc appointed. 53 Accordingly, unless it is 
otherwise provided by constitution or statute,®^ the 
death of one elected as a member of the county 
board but who never qualified, does not create a 
present vacancy in the full-term office,®® and the 
term of the incumbent continues until his successor 
is elected and qualified.®® On the other hand, where 
one is elected a county commissioner and duly qual¬ 
ified but dies before his term begins his predecessor 
cannot hold over,5*^ and after an incoming board 
has been commissioned, the old board is out of of¬ 
fice and has no right to correct its own acts done 
while in office®® In a jurisdiction where county 
commissioners are appointed by the legislature and 
vacancies are filled by the governor, and where 
there is no provision for holding over, on the ex¬ 
piration of the term of an appointee and the ad¬ 
journment of the legislature sine die without mak¬ 
ing an appointment for the succeedmg term, there 
exists a vacancy in office and the original appointee 
holding over is not a de jure officer entitled to the 


office.—State v. Boyles, 202 N.W. 02, 
100 Iowa 398. 

sa. CaL—^Norton v. liewis, 188 P. 

388, 84 OaLApp. 621. 

Tex.—Cassin v. Zavalla County, 8 S. 

W. 97, 70 Tex. 419. 

5^ Pa.—re Supervisor of Nether 
Providence Tp., 64 A, 443, 216 Pa. 
119. 

is aJ. p 451 note 52. 

85. Ind.—Smith v. Cronkhlte, 8 Ind. 
134. 

56L Kan —Leavenworth County 
Comrs. V. State, 6 Kaaa. 688, 
Puticiilaa* provijd.ons ooouddsrsd 
<1) The amendment to Const art 
11 5 2 par 1, proposed by L.1914 p 
43, providing that county officers 
shall hold office for four years did 
not apply to members of board of 
roads and revenue of county, created 
by L.1902 p 217."^hode8 v. Jemi- 
gan, 117 S.E. 432, 155 Ga. 623. 

<2> Under constitutional provision 
authorizing legislature to fix terms 
of office of county commissioners not 
exceeding six years, legislature was 
without power to fix terms of dif¬ 
ferent lengths for coimty commis- 
sleners of various counties of state. 
-JNCaff V. Harper, 61 P.2d 129, 144 
Ean. 424. 

<3) Constitutional plan of electing 
county commissioner every two years 
far six-year term was validly adopt¬ 
ed f6r new county, and officers were 


entitled to hold office for full terms 
—State V. Bogge, 267 P. 1029, 80 
Mont. 1. 

(4) A constitutional provision that 
the term of elective county officers 
shall be such even number of years 
not exceeding four as may be pre¬ 
scribed, does not bar the legislature 
when changing the term of county 
commissioners from two to four 
years, from providing for the elec¬ 
tion of such officers during the in¬ 
terval arising between the old and 
new terms.—State v. Smith, 140 N.Bw 
737, 107 Ohio St. 1. 

67. NT,—^Herkimer County v. Hess, 
268 N.T.S. 291, 240 App.Dlv. 1013 
—^Twin City Service Station v. 
City of North Tonawanda, 294 N.T. 
S. 267, 162 Mlsc. 271 
OkL—^Allison v. Massey, 235 P. 192, 
108 OkL 140 

15 C.J. p 451 note 56. 

Oounty ooiinuiisslo»egs^ Jmisdlc t i o u 
to fix terms df commissioners in new 
county, after resolution providing 
election, was immaterial, where not 
raised until after election.—State v. { 
Bogge, 257 P, 1029, 80 Mont. 1. 

58. N.D.—O'Liaughlin v. Carlson, 162 
N.W. 676, 30 N.I>. 213. 

16 C J. p 451 note 57. 

69. Neb.—Best v. Moorehead, 148 N. 
W 661, 96 Neb. 602, L.BJL1915C 
378. 

15 aJ. P 451 note 58. 
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60. Ohio.—State v. Brown, 64 N.E. 
467, 60 Ohio St. 499 

61. Ga—^Wlley v. Douglas, 148 S.B. 
735, 168 Ga. 659. 

Okl-^Allison V. Massey, 236 P. 192, 
108 Okl 140. 

15 C J. p 451 note 62. 

eOL Colo—^Uzzell V. Anderson, 89 P. 

785, 1056, 38 Colo. 82. 

Minn.—State v. McIntosh, 122 NW. 

462, 126 N.W. 1135, 109 Minn. 18. 
15 C J p 451 note 63. 

83; Conn.—State v Watkins, 89 A. 
178, 87 Conn. 594. 

15 C.J. p 451 note 64. 

64L Iowa.—State ex reL Bedell v. 
Best, 280 NW. 551, 225 Iowa 338 

es. Cal—^De Woody v. Belding, 292 
P. 265, 210 Cal. 461. 

08L OkL—^Allison v. Massey, 235 P. 
192, 108 Okl 140. 

67. Ind.—State v. Bemenderfer, 96 
Ind. 374. 

68, S.C.—State v. Knight, 9 S.H. 692, 
31 S.C. 81—State v. Bryce. 11 S.C. 
342* 

16 C J. p 452 note 69. 

CostmlssioiMr not entitled to office^ 

where members of new board were 
duly elected under act abolishing oM 
board, though term had not yet ea£- 
pired.—Wiley v. Douglas; 148 SlSL 
786, 168 Ga. 669. 



COrXTIES 


20 C.J.S. 


§ 77 

office as agrainst an appointee to fill the vacancy.®® 
Under some constitutional provisions the accept¬ 
ance by a county commissioner or supervisor of an 
incompatilile office of itself and at once vacates his 
office as member of the county boardJ® Also, un¬ 
der a statute so providing, a vacancy in office oc¬ 
curs where a judgment is rendered against a mem¬ 
ber of the county board for breach of his official 
bond.7i 

Construction of statutes. Statutes pertaining to 
the tenure of members of the county board are in¬ 
terpreted in the light of general rules of construc¬ 
tion.'^® Thus, where the statute contains irrecon¬ 
cilable provisions, the one that more nearly con¬ 
forms to the obvious intent of the general assem¬ 
bly will be adopted, and the other rejected,*^® or, 
in case there has been a legislative construction of 
conflicting statutes, that will be adopted by the 
courts,*^® and the principle that statutes alleged to 
be inconsistent must be so construed as to give rea¬ 
sonable effect to all, unless there is some positive 
repugnancy between them, is applicable.*^® 

Where officer is elected or appointed to fill a va¬ 
cancy, A person appointed to fill a vacancy on the 
county board usually holds only until a successor 
can be chosen at the next general election,7® and, 
in the absence of constitutional or statutory provi¬ 
sions to the contrary,a person so elected holds 
only for the unexpired portion of the term.^® In 
other words, the term fixed by the legislature ap¬ 


plies to the office and not to the particular incum¬ 
bent. It ends at the expiration of the time fixed, 
regardless of the time when the incumbent took of¬ 
fice.'^® The fact that the election notice does not 
show that an unexpired term of office is to be filled 
does not affect the tenure.®® 

Where officer moves to another district or coun¬ 
ty A member of a county board vacates his of¬ 
fice, under some statutes, where he moves from the 
county,or from the district from which he was 
elected to another district within the county,®® pro¬ 
vided the removal is of the character contemplated 
by the statute.®® Under some statutes, however, a 
county commissioner does not disqualify himself by 
removing to another district within the county,®* 

Where districts are changed. While a change of 
boundary lines of commissioner districts, or a redis- 
tneting, does not deprive a county commissioner of 
^the right to hold office for the rest of his term, al¬ 
though by reason of the change his residence is 
without the district from which he was elected, pro¬ 
vided It is still within the county,®® still he does not, 
by becoming a resident of another district, become 
entitled to succeed the official m that district after 
the expiration of his term.®® Where the county is 
redistricted so as to create additional districts and 
to increase the number of commissioners, it is the 
intent of some statutes that an entire new board 
shall be chosen at the first election thereafter,®*^ 
while the statutes of other states contemplate that 


ea. Conn—state v Watkins, 89 A. 
178, 87 Conn, 594. 

70. Miss —^Haley v. State, 67 So. 

498. 108 Miss. 899. 

15 C J. p 452 note 81. 

71- Okl.—^Hinson v. Robins, 14 P.2d 
940, 159 OkL 201. 

72- Ohio—State v Mulhern, 78 N. 
'E 507, 74 Ohio St 363, 6 Ann Cas. 
856 

FaxticTllfur statutes oousidered 

<1> As to term of oflElce generally. 
Neb—Cavey v, Reigle, 165 N.W. 153, 
101 Neb. 807. 

Tex—^Anderson t. Parsley, Clv.App., 
37 S.W.2d 368, error refused. 

(2) Statute providing for six-year 
term of office for county commission¬ 
ers of specified counties was repeal¬ 
ed by subsequent statute providing 
for composition of board of county 
commissioners and fixing term of of¬ 
fice of members at four years.—Naff 
V. Haxiier, 61 P 2d 129, 144 Kan. 424. 
7a, Ohio.—State v. Mulhern, 78 N.B. 

607. 74 Ohio St. 363, 6 AnmCas. 856. 
74. Neb—State v. McFarland, 154 
NW. 719. 98 Neb. 864, 162 N.W 
330, 98 Neb. 198. 

15 GJ. p 451 note 61. 


75. Statutory xequireanemt for xe~ 
tirement at seveuty applies where 
county commissioner’s term of of¬ 
fice, fixed by statute, otherwise would 
extend beyond that time—Goodale v 
Commissioners for Worcester Coun¬ 
ty, 178 NE. 228. 277 Mass 144. 

70. Kan—Hamilton v. Raub, 292 P. 
396. 131 Kan. 392. 

Wash—State ex rel, Guthrie v 
Chapman, 60 P.2d 245, 187 Wash 
327, 106 A.L.R. 640—State v. Mc¬ 
Neill, 219 P. 862, 127 Wash. 157 
16 C.J. p 462 note 77. 

‘Veoct general electlou" at which 
county commissioner must be elect¬ 
ed to fill vacancy caused by death, 
under statute, meant election on 
Tuesday after first Monday in No¬ 
vember in 1930—Hamilton v. Raub, 
292 P. 396, 131 Kan. 392. 

77. Full term 

Election of candidate to fill a va¬ 
cancy in office of levy court commis¬ 
sioner was for full term under the 
prevailing statute —State v. Hart, 
129 A, 691. 8 W.W.Harr. DeL, 16. 

78. Ind—Parcel v. State, 11 N.B. 4, 
110 Ind. 122. 

15 C J. p 452 note 78. 
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79. Ind—Bell v. State, 28 NE. 302, 
129 Ind, 1. 

15 C J p 452 note 79. 

80. Ind—^Parmater v. State, 3 NE. 
382, 102 Ind. 90. 

81. Pa—^Brazee v. Forest County, 30 
Pa.Dist. 635. 

W.Va.—State v. Payne, 104 S.E. 733, 
87 W.Va. 306. 

82. Colo.-i-People v. Espinoza, 264 P. 
778, 81 Colo. 198 

15 C J. p 452 note 73. 

88. IPaxtloulav statute oonsldered 
Under statute removal of county 
commissioner to create vacancy must 
be with fixed intention to give up le¬ 
gal residence or home in original dis¬ 
trict and acquire domicile in anoth¬ 
er.—^People V. Espinoza, supra. 

84. S.D,—Gray v. Beadle County, 
110 N.W 86, 21 S.D. 97. 

15 CJ* p 452 note 74. 

85. Kan.—^Brungardt r. Lelker, 81 
P. 1065, 42 Kan. 206. 

15 GJ. p 462 note 71. 

ae; Neb—state v. Haverly, 87 N. 
W. 959, 62 Neb. 767. 

87. Minn—State v. Wilder, 78 N. 
W. 83. 75 Minn. 647. 
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the formation of a new and additional district car¬ 
ries with it the formation of the ofizce, with the re¬ 
sult that a vacancy exists instanter to be filled by 
appointment.®^ 

§ 78. Resignation and Removal 

a. In general 

b. Proceedings for removal 
a. In General 

Generally^ a member of a county board may be re¬ 
moved for cause, and h!s resignation will be effective 
wfien properly tendered and accepted. 

A member of a county board may usually be re¬ 
moved from office for good and sufficient cause,®® 
which, under some statutes, may be for corruption, 
incompetency, misconduct, or neglect of official du¬ 
ty,®® Under some statutes the member’s miscon¬ 
duct or neglect of duty must have been willful or 
habitual to warrant removal.®! On the other hand, 
it must appear, no matter on what ground removal 
is sought, that the act or omission charged has ref- 


§ 78 

ercnce to a matter within the bcr>pe of the ofticiars 
authority and duty It is generally held that the 
misconduct, to warrant removal from office, must 
have been committed during his current term,®® but 
where the statute provides that the punishment of 
an officer convicted of any official misdemeanor or 
misconduct in office shall include forfeiture of his 
office, in a direct criminal proceeding where a mem¬ 
ber of a county board is so convicted, his removal 
from office is warranted, notwithstanding that his 
misconduct took place during a prior term of of¬ 
fice®^ A statute giving exclusive jurisdiction to 
the board of county commissioners of proceedings 
to remove county officers does not empower two 
members of the board to remove from office a third 
member.®® 

Under some statutes, the officer accused may be 
temporarily suspended.®® 

Resignation and abandonment. Under some stat¬ 
utes the resignation of a member of the county 
board may be tendered to the official authorized to 


88 . ND—state v. Davies. 13S NW. 
S55. 23 ND 334 

88 . Pa.—Commonwealth v. Rosser, 
166 A. 751, 105 Pa.Sui>er. 78 

ChroimAs held soadent 

(1) Commissioner's joining m pay¬ 
ing new price for second hand article, 
knowing it is obtainable cheaper.^ 
State ex rel. Griffith v Howard. 256 
P. 172. 123 Kan 432. 124 Kan 32. 

(2) Conviction of crime—State v. 
Pndmore. 161 SK 340, 163 SC 97. 

(3) Making contracts contrary to 
statute and presenting irregular 
claims—State v. Garretson, 228 N.W. 
390, 207 Iowa 627. 

(4) Negligence in permitting coun¬ 
ty funds to be overdrawn.—^Ball v. 
Toler. 163 S-E. 238, 109 W.Va. 61. 

(5) Other acts.—State v. Morgan, 
247 P. 721, 35 Wyo. 92—.16 C J. p 463 
note 83 [b]. 

Tnenfflcleait groimds 

(1) Commissioner's employment of 
district road superintendent, who em¬ 
ployed commissioner's son, under 
statute makmg it unlawful for coun¬ 
ty commissioner to employ son or 
other specified relatives on public 
roads.—Myers v. Nichols. 126 SB. 
361. 98 W.Va. 37. 

(2) Excusable failure to attend 
hoard meetings.—^Irwin v. Cunha. 29 
Hawaii 21, rehearing denied 29 Ha¬ 
waii 33. 

(3) Failure to make appropriation 
for traveling expenses of county su¬ 
perintendent of schools.—State v. 
McRoberts, 192 N.E. 428, 207 Ind. 
298. 


(4) General incompetency. discon¬ 
nected with misconduct or malfea¬ 
sance.—State V. Scott, 247 P. 699, 36 
Wyo. 108 

(6) Supervisor's fflendly interest, 
not of a financial character, in a 
contractor's contract for the erection 
of school buildings for the county 
—Irwin v. Ahia, 29 Hawaii 1. 

(6) Other acts 

Iowa—State v. Naumann, 239 N.W. 

93. 213 Iowa 418, 8 AL.R 483 
Mont—State ex rel. King v. Smith, 
38 P.2d 274, 98 Mont 171 

90. Kan —State ex rel. Griffith v. 
Howard, 256 P. 172, 123 Kaxi 432, 
124 Kan 32 

S.C—State V. Pndmore, 161 SE. 340, 
163 SC. 97. 

Wyo.—State v Morgan, 247 P. 721, 
36 Wvo 92—State v. Scott. 247 P 
699, 35 Wyo 108. 

16 C.J. p 453 note 83. 

91. Iowa.—State v. Garretson. 223 
NW 890. 207 Iowa 627—State v. 
Canning, 221 N.W. 923, 206 Iowa 
1349. 

Kan.—State ex rel. Griffith v. How¬ 
ard. 256 P. 172. 123 Kan. 432. 124 
Ksn 32. 

Neb.—^Hiatt v. Tomlinson. 168 N.W. 
383. 100 Neb. 61. 

Wyo—State v, Scott, 247 P. 699, 
35 Wyo. 108. 

15 C.J p 463 notes 88, 89. 
*<WUlfnl” deflned 

Iowa.—State v. Garretson, 223 N.W. 
390. 207 Iowa 627 

Tex—^ornutt v. State. CivApp, 65 
SW.2d 160, error dismissed. 
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Mlseondnct held wHLful 

Iowa—State v Garretson. 223 NW. 
390. 207 Iowa 627 

Kan—State v Duncan, 4 P 2d 443, 
134 Kan 85—-State ex rel Grif¬ 
fith V Howard, 266 P. 172, 123 ICan. 
432. 124 Kan. 32. 

Motives inunateirial 

Where the issue is whether a mem¬ 
ber willfully neglected his duty, the 
motives which induced him to neg¬ 
lect his duty are immaterial.—State 
V. Read, 278 SW. 71, 162 Tenn. 442, 
93. Kan.—State v, Kennedy. 108 P, 
837, 82 Kan. 373 

N*.Y —^Hoag v. McGraw, 129 N.Y S. 
773. 146 App.Div. 889 
Where an lUagal fee was ]px«sen.ted 
said allowed as a fee of the office, an 
objection that it was for services 
outside the office is without merit 
Mont—State v. Story, 165 P. 748, 53 
Mont. 573 

N D.—State v. Borstad, 147 N.W 380. 

27 ND. 533, AnnCas.l916B 1014 
93. Fla—^In re Advisory Op. to Gov¬ 
ernor, 60 So. 337, 64 Fla 168. 

Wyo.—State v Scott, 247 P 699, 712, 
36 Wyo 108, citing Corpus Juris. 
94b Kan.—State v. Millhaubt, 61 P. 
2d 1366, 144 Kan. 574. certiorari de¬ 
nied Millhaubt V State of Kansas. 
67 S.Ct, 931, 301 U.S 701, 81 L.Bd. 
1366, rehearing denied 58 S Ct. 5. 
302 US. 773. 82 L Ed. 699. 

95. Neb.—^Hutchinson v. Ashbum. 5 
Neb. 402. 

16 C.J. p 463 note 87. 

96. Fla.—In re Advisory Op. to Gov¬ 
ernor. 60 So. 337. 64 Fla. 163. 

Tex.—Eberstadt v. State, 49 aW. 664w 
20 Tex.Civ.App. 164. 
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appoint his successor, and under other statutes 
such resignation may be tendered to the board of 
which he is a member The mere filing of the 
resignation with the proper party does not of itself 
vacate the office; the resignation must be accepted. 
After such acceptance, the resignation may not be 
withdrawn.®® 

In the absence of constitutional or statutory pro¬ 
visions to the contrary, a member of a county board 
does not abandon or surrender his office unless he 
clearly manifests an intention to do so. Such an 
intention cannot be implied from his failure to as¬ 
sert his rights when he has reason to believe that 
his successor had been legally chosen.^ 

Reinstatement Under some statutes, a former 
member of the county board cannot be reinstated 
after he has been removed or has forfeited his of¬ 
fice, and a successor has been legally instated.® 

b. Proceedings for Eemoval 

Summary proceedings for the removal of members of 
the county board are frequently provided for by statute. 
Under some statutes the proceedings are governed by 
rules applicable to criminal actions, while under others 
the rules applicable to civil actions control. 

Under statutes so providing, members of the 
county board may be removed by summary proceed¬ 
ings,® Statutes of this character, if they provide 
for notice to the member and for a hearing of the 
charges against him, with opportunity for him to 


present his defense,^ have been held to be consti¬ 
tutional.® The nature and character of such proceed¬ 
ings varies to some extent, depending on the terms 
of the governing statutes. Under some statutes 
they are considered to be drastic in character and 
penal or quasi-criminal in nature;® under other 
statutes they are considered to be of a civil nature, 
governed by general civil procedure statutes, in the 
absence of any special provision;*^ and under still 
other statutes they are considered to be special 
rather than criminal proceedings,® although gov¬ 
erned by the procedure applicable in misdemeanor 
actions.® 

Under some statutes, actions of this character 
may be initiated by the governor, under the circum¬ 
stances and in the manner prescribed.^® Other 
statutes contemplate a proceeding by the attorney 
general,or by an accusation returned by a grand 
jury,^® or by an accusation presented by the county 
judge and the county treasurer.^® Where an ac- * 
tion of this sort is commenced by a state's attorney, 
a court has no power to oust him and substitute a 
special state's attorney in the absence of statutory 
authorization, and all subsequent proceedings after 
such an attempted substitution are void.^^ 

The action is for nonfeasance in office where it is 
based on the officer's omission or neglect to per¬ 
form a required duty.^® 

Process, In proceedings for the removal of mtm- 


97. To olmk of couxt 

Member of county board properly 
tendered resignation to clerk of su¬ 
perior court who had power to ap¬ 
point his successor.—Rockingham 
County V. Iiuten Bridge Go, C.C.A. 
NC. 35 F.2d 301, 66 ALR. 736. 

96: Idaho.—People v. Gillespie, 1 
Idaho 52 

99. U S —^Rockingham County v. L»u- 
ten Bridge Co.. CCA.N.C, 36 P.2d 
301, 66 ALR. 736. 

1, Del —State v. 2>vy Court of New 
Castle County, 140 A. 642, 3 W.W. 
Harr. 564. 

9. On reiv e an wH of ooaLviotton. for 

County oommiasioner who was con- 
vzoted of grand larceny and was 
ousted from olfice was not entitled 
upon reversal of Judgment of con- 
vtcUon to reinstatement in his for¬ 
mer officeu—State ex rel Guthrie v. 

60 P.2d 245, 187 Wash. 
327, 106 A.L.R. 640. 

3i Oa.—Smith v. Duggan, 112 ^.EL 
458, 153 Ga. 463. 

Mont—State ex rel Odenwsld v. Dis¬ 
trict Court of Tenth Judicial ZHst 
in and for Fergus County, 88 P. 
. 2d 362, 98 Mont 1. ' 


Okl—Walker v State, 203 P. 636, 146 
Okl. 97. 

16 C.J. p 453 note 84. 

4- Ga—Walton v. Davis, 2 S.112d 
603. 

5* Ga.—Smith v Duggan, 112 SB 
468, 15S Ga. 463 
15 C J. p 463 note 85. 

6: Iowa.—State v Naumann, 239 N. 

W. 93, 218 Iowa 418, 8 A.L.R. 483 
7- Wyo.—State v. Scott 247 P. 699, 
36 Wyo. 108. 

8. Okl—State v. Scarth, 8 P.2d 446, 
161 Okl, 178, 81 A.L R. 1082—Walk¬ 
er V. State, 298 P. 636, 146 Okl. 
97 —^Myers v. State, 278 P. 1106, 
137 Okl. 272. 

9. Okl —Myers v. State, 278 P. 1106, 
137 Okl. 272 

lOu 2kmxoe of infoarmstfon 

Under' a statute authorizing the 
governor to direct the commence¬ 
ment of removal proceedings against 
a county commissioner, **whenever it 
shall appear'’ to him *‘on verilled 
complaint in writing of qualified elec¬ 
tors of the county or otherwise,” 
that the officer is guilty of miscon¬ 
duct or malfeasance in office, the 
governor’s letter, directing that such 
an action be brought need not des¬ 
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ignate particular acts of misconduct 
or malfeasance, and, since the words 
“or otherwise,” contained in the stat¬ 
ute should not be construed strictly 
by rule of “ejusdem generis,” the 
governor’s action may be based on 
examination of report of state ex¬ 
aminer “or otherwise ” However, 
such a statute does limit the gov¬ 
ernor’s source of information to 
something substantial and ordinarily 
reliable, in form to be preserved.— 
State V. Scott, 247 P. 699, 35 Wyo. 
108. 

IL OkL—Walker v. State, 298 P. 
586, 146 OkL 97. 

13. OkL—^Walker v State, supra— 
Myers v. State, 278 P. 1106, 137 
OkL 272. 

13. Okl.—Walker v. State, 293 P. 
536, 146 Okl. 97. 

14. S.D—State ex rel. Hooper v. 
Tarr, 262 N.W. 864, 62 S.D. 305. 

15. and ^slfea- 
saiioe’’ distlBgiiikhAd 

“Nonfeasance” is an omission to 
perform a required duty, whereas 
“malfeasance” is the doing of a 
wrongful and unlawful act.—State v,, 
McRoberts, 192 NJBL 428, 207 Ihit 
298. 
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bers of the county board, service is sufficient where 
it complies with the governing statute.^® 

Parties. In actions of this character, two or more 
officials may be joined in the same proceeding,!^ 
and one or more, less than all, or all may be con¬ 
victed.!* 

Pleading. It is necessary that the pleading set¬ 
ting forth the charges against the officer, contain al¬ 
legations sufficient to make a case,!* and it should 
be sufficiently explicit to give him notice of what 
he is required to answer,** mere conclusions of the 
pleader being insufficient.*! However, where such 
a pleading contains allegations of this character,** 
it is not required that all the evidence be stated or 
that all the specific acts of guilt be enumerated 
therein,** and it is not necessary to set out the 
charges in the strict form of an indictment.*! 
While no demurrer to the accusation is contemplat¬ 
ed by some removal statutes,** it has been held that 
the filing of a demurrer is proper practice where 
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there is nothing inconsistent therew’ith in the con¬ 
trolling statute,26 and an o!)jection to the introduc¬ 
tion of any evidenct^ under the accusation should be 
allowed and sustained w’hcre it affects the real mer¬ 
its of the controversy and the real and substantial 
rights of defendant.*'^ Also, an objection to the ac¬ 
cusation. in the nature of a motion to make it more 
definite and certain, can be made at the trial.** 

Defenses. Ignorance of the law is no defense in 
these proceedings.** 

Evidence. The burden of proving the charge 
rests on the state or plaintiff,** and that of prov¬ 
ing defenses on defendant.*! The court will not 
presume that any act of the board was illegal,** 
and, where the accusation alleges failure to perform 
certain duties, it will be presumed that the board 
or member charged, performed all other duties.** 
Evidence is admissible where it is relevant and com¬ 
petent and otherwise conforms to the rules govern¬ 
ing the admission of evidence in judicial proceed- 


16. Oltatioii in proceedings to re¬ 
move county commissioner may be 
served on person over fifteen years 
old at usual place of accused's abode 
—State V. District Court of Fourth 
Judicial Dist. within and for San 
Miguel County, 270 P. 707, 33 NM. 
627. 

17. Okl —Myers v. State, 278 P. 
1106, 137 Okl, 272. 

Wyo—State v. Morgan, 247 P, 721, 
726. 35 Wyo. 92, quoting Corpus 
Juris. 

15 O.J. p 458 note 2. 

Joint aoonjnitioa alleging partici¬ 
pation in willful wrongdoing may be 
filed against entire membership of 
board of county commissioners in 
ouster proceedmg.—State v. Myers, 
270 P. 37, 132 Okl, 212, 

16 Tex—^Bberstadt v. State, 49 S. 
W 664, 20 Tex.Clv.App, 164. 

Wyo—State v. Morgan, 247 P. 721, 
725, 36 Wya 92, quoting Corxms 
JnxisL 

19- Idaho.—Corker v. Pence, 85 P. 
388, 12 Idaho ^52. 

wyo.—State V. Scott, 247 P. 699, 718. 

35 Wyo. 108, quoting Corpus Juris; 
Flssdtngs, lafomisttoiis, sad. oom-i 
plaints held sufiloiimt 
Ala.^—Batson v. State, 118 So. 300, 
216 Ala. 276. 

Nev.-^ones v- District Court of 
Fourth Judicial Dist., 173 P. 885, 
41 Nev. 628. 

Okl.—State v. Sheldon. 276 P. 468, 
186 OkL 278, followed in State v. 
Butterfield, 276 P. 478. 186 Okl. 
U2. 

Utah.—Bugle v. District Court of 
Osrboo County, 86 P.2d 627. 

W.Va—^P ainter v. Heironimus, 126 S. 
BL 626, 97 W.Ts- 6:^9- 


Plasdlags* lafoxuatioiiis, and com-. 

plaints held iasuffleient 
Mont—State ex rel King v. Smith, 
38 P2d 274, 98 Mont 171. 

WVa—Myers v. Xicho!s. 126 SB 
351. 98 WVa. 37. 

Wyo—State v. Scott, 247 P. 699, 36 
Wyo 108 

Source of govemov’s Informstloa. 

Petition in statutory action to re¬ 
move county commissioner need not 
allege source of governor's informa¬ 
tion or particular acts of misconduct 
designated by him, as his official di¬ 
rection for bringing action to remove 
county commissioner carries pre¬ 
sumption that he has acted m ac¬ 
cordance with statute -^tate v. 
Scott, 247 P. 699, 35 Wyo 108. 

90. Mont —State ex rel. King v. 

Smith, 38 P.2d 274, 98 Mont. 171 
W.Va—^Meyers v Nichols, 126 SB. 
361, 98 W.Va. 87—^Painter v. Heir- 
onimus, 126 S.B. 626, 97 W.Va. 
679. 

Wyo.—State v. Scott, 247 P. 699, 36 
Wyo. 108. 

21. SasDessive olaim for eoepeasaa 
Accusation setting forth nothing 

but conclusion of pleader that com¬ 
missioner made excessive claim for 
expenses was insufficient.—Burke v. 
Knox, 206 P. 711, 59 Utah 696. 

22. Wyo.—State v. Scott, 247 P. 699- 
718, 36 Wyo. 108, quoting Ooarpoa 
Juils; 

16 aj. p 468 note 98. 

23. N.D.—State v. Richardson, 109 
NW. 1026, 16 N.D 1. 

Wyo.—State v. Scott, 247 P. 699, 718. 
36 Wyo. 108, quoting Cooepam juris; 

26- W.Va.—^Meyers v. Nichols, 126 
fkBL 861. 96 W.Va, 87—Painter v. 
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Helronimus. 125 SB. 535. 97 W. 
Va 579 

Wyo—State v. Scott, 247 P, 699, 3r> 
Wyo, 108 

25. ND—State V. Borstad. 147 N 
W. 380, 27 ND. 533, AnnCas.l9l6IS 
1014. 

Wyo—State v Scott, 247 P 699, 71S, 
35 Wyo. 108, quoting Vorpam Juris. 
93. Ind—State v. McRoberts, 192 N 
B. 428, 207 Ind. 293. 

27. ND.—State v, Borstad, 147 N 
W. 380, 27 N D 633, Ann Gas 1916H 
1014 

Wyo.—State v Scott, 247 P 699, 718. 

35 Wyo. 108, quoting Coxi^ Juris, 
aa. Wyo—state v. Scott, 247 P. 699, 
35 Wyo. 108. 

29. Idaho.—^Miller v. Smith, 61 P 
824, 7 Idaho 204. 

ND.—State v. Richardson, 109 N.W. 

1026, 16 N.D. 1. 

16 C.J. p 453 note 91. 

30. Iowa —State v. Naumann, 239 N. 
W. 93, 213 Iowa 418, 8 A.LuR. 483 

Kan.—State v. Kennedy, 108 P. 837, 
82 Kan. 373. 

Okl.—Myers v. State, 278 P. 1106, 137 
Okl. 272 

W Va —^Painter v. Heironlmus, 126 S 
B 625, 97 WVa. 679. 

BurdevL on. states seeking ouster of 
supervisor for allowing unliquidated 
claims which were unverified, to es¬ 
tablish claims were not liquidated. 
—State V. Naumann, 289 N.W. 98, 218 
Iowa 418, 8 ALuR. 488. 

31. Ind.—^Relender v. State, 49 NJBJ. 
30, 149 Ind. 288. 

S3. Iowa.—State v. Naumann, 889 N. 

W. 93, 218 Iowa 418, 8 AJUB. 483, 
33. Ind,—State v. MoBobetrts» Itl Vn 
SL 428, 207 Ind. 293. 
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ingfs^^ Under some statutes there is no error in 
permitting: the examination of defendant as an ad¬ 
verse party.55 Where the proceedings are not 
strictly criminal in their nature, a fair preponder¬ 
ance of the evidence is sufficient,3® but it is also 
held that it must be clear and convincing,37 and 
under some statutes guilt must be shown beyond a 
reasonable doubt.®® 

Trial Under some statutes, when an accusa¬ 
tion is presented in a proceeding of this character, 
the hearing or trial must be commenced within a 
prescribed time; but it has been held that such 
statutes are in no sense statutes of limitation against 
the prosecution of the charges made.®® Where the 
statute so requires, a trial by jury conducted in all 
respects in the same manner as a misdemeanor trial 
is necessary, in accordance with the rules of law 
applicable thereto.**® Where the trial is by a jury, 
the court must properly instruct on the law of the 
case.*^ 

Judgment ond costs. Where the accusation is in¬ 
sufficient, defendant is entitled to a judgment there¬ 
on, or on such portion as is insufficient.**® Under 


some statutes the judgment need not assign the 
grounds upon which it is based.*® Under some stat¬ 
utes, where it appears that there was no reasonable 
cause for the complaint, the costs of the case to 
defendant, including attorney’s fees, may be taxed 
against the complaining parties.** 

Appeal and error. On appeal from removal pro¬ 
ceedings against a member of a county board re¬ 
versal may be based only on prejudicial error,*® and 
not on harmless error.*® Matters not pertinent to 
the issues have no force on appeal,*7 and matters 
not raised or considered by the lower court will not 
be considered.*® 

§ 79, Compensation 

Generally members of the county board may receive 
compensation only In such amount and for such services 
and expenses as ars prescribed by statute. 

The compensation of members of the county 
board is ordinarily fixed by statute, some statutes 
providing for a fixed sum, together with mileage, 
for each day actually employed in the discharge of 
the duties of the office,*® or allowing such officers 


34. Bvidenee held adxnlaalble 

(1) In proceedings to oust a super¬ 
visor from offldfe, where defendant 
gave positive evidence that his domi¬ 
cile was within his district evi¬ 
dence of a state’s witness expressing 
the conclusion that defendant resid¬ 
ed outside the district, was admissi¬ 
ble, but subject to explanation ^Mc¬ 
Henry v. State, 80 So 763, 119 Miss 
389 

(2) Where form of oath at bottom 
of claim submitted to county com¬ 
missioners was sigrned by claimant, 
but not by county clerk administer¬ 
ing oath, county commissioner should 
be permitted, in action for his re¬ 
moval, to show that claimant had 
sworn to claim before proper ofBcer, 
who neglected to sign jurat.—State 
V Scott, 247 P. 699, 35 Wyo. 108. 

35. ND—State v Borstad, 147 N 

W 380, 27 ND. 533, Ann Cas 1916B 

1014 

36L N.D.—State v. Borstad, supra, 

37. Iowa.—State v. Naumann, 239 N. 

W. 93, 213 Iowa 418, 8 ALB. 483 
Bvidenee held sufflLoleiLt 

(1) To show justifioation for su¬ 
pervisor’s absence from meetings 
of board—^Irwin v. Cunha, 29 Hawaii 
21, rehearing denied 29 Hawaii 83. 

(2) To show willful misconduct 
warranting ouster.—State v. Duncan, 
4 P2d 443, 134 Kan. 85. 

(3) To support order of governor 
removing county supervisor convict¬ 
ed of manslaughter and sentenced.— 
State V. Pridmore, 161 S.B1 340, 163 
SC. 97. 


Bvidenee held inSDilicient 

(1) Generally. 

Ind—Bateman v. State, 14 N.EL2d 
1007 

Iowa—State v Naumann, 239 N.W 
93. 213 Iowa 418, 8 A.L R 483 
Okl.—Myers v. State, 279 P 1106, 137 
Okl. 272 

Tex—Comutt v. State, Civ App , 65 
S W 2d 160, error dismissed. 

(2) To establish official willful 
misconduct or corruption, warrant- j 
ing removal of officer—State v Can¬ 
ning, 221 N.W 923, 206 Iowa 1349 

(3) To show that supervisors’ 
domicile was not within his district.— 
McHenry v State, 80 So. 763, 119 
Miss 289. 

38. Okl—^Myers v. State. 278 P. 

1106, 137 Okl 272. 

33- Mont—State ex rel Odenwald v. 
District Court of Tenth Judicial 
Dlst. m and for Fergus County, 38 
P,2d 269, 98 Mont 1. 

4a Okl —Myers v. State, 278 P. 

1106, 137 Okl. 272. 

41. Ihfltrootlons held erroneoun 

(1) Generally.—State v. Russell, 
274 P 148, 84 Mont. 61. 

(2) Instructoon improperly plaxnng 
burden of proof.—^Myers v. State, 278 
P. 1106, 137 Okl. 272. 

<3) Instruction defining good faith. 
—State V. Russell, supra. 

Instr uc tions hM isupropexly refasad 
Tex.—Corautt v. State, Civ.App., 55 
S.W.2d 160, error dismissed. 
IilTnl,tiiig affect of avidaoLoe 

Where county commissioners are 
tried together and evidence is offered 
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tending to show several acts of mis¬ 
conduct, court should instruct that 
such evidence is admitted only for 
the purpose of showing the guilt or 
innocence of defendant who com¬ 
mitted the several acts, and that it 
IS not to be considered against de¬ 
fendants who did not commit the 
several acts, unless they were com¬ 
mitted with their knoweldge and con¬ 
sent—^Myers v. State, 278 P. 1106, 

137 Okl 272. 

4a. Wyo —State v. Scott, 247 P. 699, 

35 Wyo 108. 

43. ND—State T. Richardson, 109 
NW 1026, 16 N.D. 1 

44. Iowa.—State v. Canning, 221 N. 

W. 923, 208 Iowa 1349. 

46. Tex—Comutt v. State, Clv.App., 

65 S.W.2d 160, error dismissed. 

46b ND—State v Borstad, 147 N 
W. 880, 27 N.D. 633, Ann Cas 1916B 
1014. 

47. Tex.—State ex rel Hale v. 
O’Meara, Civ App, 74 SW.2d 146 

48. Wyo.—State v. Morgan, 247 P. 
721, 35 Wyo 92 

4d. Ill.—Sprinkle v. Cass County, 

172 N.B 720, 340 Hi. 382, affirm¬ 
ing 254 Ill App. 381. 

Mont.—^Fisher v- Stillwater County, 

261 P 607, 81 Mont 31. 

Neb—In re Ruhter. 231 N.W. 29, 119 • 

Neb. 826. 

15 C.J. p 454 note 11. 

XU B’ew ITork, under County L. S 
23, supervisor is not entitled to 
per diem compensation for services 
rendered on any day that board is in 
i session, although rendered at hours 
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in counties of a certain class a gross sum as an an¬ 
nual salary in full payment for services rendered 
and travel performed by them in discharge of their 
duties.®^ Under statutes of either class the total 
amount paid per annum is frequently limited to a 
certain sum,5^ and under some statutes the compen¬ 
sation is graduated according to the population of 
the county as determined by the federal census,®^ 
while others make it depend upon a legislative clas¬ 
sification of cities located within the county serv¬ 
ed.®* In a number of jurisdictions legislation has 
been enacted which makes allowance to members of 
the board for certain items of reasonable and nec¬ 
essary expense incurred in the performance of their 
duties.®^ Ordinarily members of county boards are 
entitled to no other allowance or emolument what¬ 
ever outside that fixed by law,®® and they cannot 
get indirectly what they are not entitled to receive 
directly.®® Under some statutes, such officers are 
not entitled to compensation for their services or 
expenses unless an itemized sworn statement is pre¬ 
pared and filed in a prescribed manner,®*^ or unless 
itemized bills therefor are presented and approv¬ 
ed,®* regardless of any custom to the contra¬ 
ry ®* One elected county commissioner is not enti¬ 


tled to the salary due that office during a period 
when, by his own misconduct, he has rendered him¬ 
self incapable of holding the office.®*^ 

A member of the board is not bound to return 
payments made to hun for services properly render¬ 
ed merely because of defects of form in the trans¬ 
action. The duty of restitution does not arise un¬ 
less defects in the substance of the claim make it 
inequitable or illegal that the moneys be retained,®^ 

Statutes fixing and prescribing the compensation 
of members of the county board must, of course, be 
in compliance with any constitutional provision ap¬ 
plicable thereto.®* A statute providing for the com¬ 
pensation and reimbursement of persons elected 
members of a county board under an invalid stat¬ 
ute is not unconstitutional ®* 

Sennees and expenses for which compensation is 
authorized. Members of a county board are enti¬ 
tled neither to ordinary nor extra compensation or 
reimbursement for services rendered or expenses 
incurred®^ or for money expended®® in the doing 
of unauthorized acts outside the scope of their offi¬ 
cial^ duties, even though the services are for the 
benefit of the county,®® and, payments therefor be- 


when not in session—Stetler v Mc- 

S^rlane, 180 N.B 691. 230 N.Y 400, 

re\ersmg 168 NTS. 1131, 181 App. 

Div. 957. 

60. Mo.—Johnson v. Denser, App., 66 
SW2d 808. 

Pa.—In re Annual Statement of Re¬ 
ceipts and Disbursements and Re¬ 
port of County Audit of Susque¬ 
hanna County for 1951, 180 A 148, 
118 Pa.Super 47 

15 C J p 454 note 12. 

61. Neb—In re Ruhter, 231 NW. 
29. 119 Neb 826 

Ohio—State ex rel Shively v Lew¬ 
is, 16 Ohio NP, NS, 582 

Wis—Henry v. Dolen, 203 N.W 369, 
186 Wis 622 

15 C J p 454 notes 13, 14 

80b Miss.—^Brown v. Reeves, 92 So 
825, 129 Miss 755. 

Qkl —ChicafiTO, R I & P. Ry. Co. v, 
Bxcise Board of Oklahoma County, 
33 P.2d 1081, 168 Okl. 428 

68. Ky.—^Masrruder v. Griffith, 118 
S.W2d 694, 274 Ky. 293. 

54b Pa.—In re Annual Statement of 
Receipts and Disbursements and 
Report of County Audit of Susque¬ 
hanna County for 1981, 180 A. 148, 
118 Pa.Super 47. 

Texw—^Tinner v. Crow, 78 S.W,2d 688, 
124 Tex 368. affirminfir Crow v 
Tinner, Civ.App. 47 S.W.2d 391. 

Utah.—^Burke v Knox, 206 P. 711. 59 
Utah 596 

16 CJ. p 454 note 15. 

^ Pla.—State ex reL Himes v. 


Culbreath. 174 So 422, 128 Pla 
210 

Kan—Board of Com*rs of Marshall 
County v Curammgrs. 36 P 2d 332, 
140 Kan 256. 

N Y.—Stetler v. McFarlane. 130 N B 
591, 230 NY 400, reversing 168 N 
T.S 1131, 181 AppDiv. 957. 

Ohio—State ex rel. Sayles v Ganz, 
14 Ohio Clr Ct., N S.. 381—State ex 
rel. Linton v. Carlisle, 2 Ohio N.P, 
NS, 637 

Or—Gosso V. Riddell, 261 P 77, 123 
Or 67. 

Pa—Commonwealth ex rel Edwards 
V Woodward, 96 Pa Super. 423 
Wis—Henry v. Dolen, 203 NW. 369. 

186 Wis 622 
15 C J. P 464 note 16. 

58. Kan.—Board of Com'rs of Mar¬ 
shall County V Cummings, 36 P 
2d 832. 140 Kan. 256 

67. Or.—State v. Haner. 261 P. 81. 
123 Or. SOI. 

5& Pa.—In re Annual Statement of 
Receipts and Disbursements and 
Report of County Audit of Susque¬ 
hanna County for 1931, 180 A. 
148, 118 Pa,Super 47. 

59 . Pa —In re Annual Statement of 
Receipts and Disbursements and 
Report of County Audit of Susque¬ 
hanna County for 1931, supra. 

80. Pa.—Shields v. Westmoreland 
County, 98 A. 672. 263 Pa. 271. 

81. Bestitntloii not compelled be¬ 
cause bills rendered by supervisor 
were inadequately itemized or imper^ 
fectly verified under statute or be¬ 
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cause they gave wrong date of meet¬ 
ing—Stetler v. McFarlane, 130 N.B 
691. 230 N.Y. 400, reversing 168 N 
T.S 1131, 181 App Div 957. 

62. Okl.—Protest of Chicago, R. I 
& P. R, Co, 25 P.2d 690, 164 Okl 
239. 

Pa—In re Drake, 163 A. 37, 106 Pa. 
Super. 383. 

Statute not ipso facto nnoonstitiu 
tlonal 

Statute providing for fees to coim- 
ty commissioners for services in 
sewer improvement payable as costs 
from assessment against property 
benefited was not ipso facto unconsti¬ 
tutional.—State V, Thatcher, 176 N.B. 
$83, 124 Ohio St. 64 
83. N.J —Lyons v Moms County, 
90 A 1111, 86 N.J.Law 206 

64. Or.—State v. Haner, 261 P. 81, 
123 Or. 301. 

Wis —Henry v Dolen, 203 N.W. 369, 
186 Wis 622. 

16 C J. p 456 note 18. 

Oversight over elections 
County commissioner, not autho]> 
used to exercise oversight over elec¬ 
tions, was not entitled to mileage 
while traveling on election matters. 
—State V. Haner, 261 P. 81, 123 Or. 
301. 

86. Anz.—^Reilly v. Cochise County, 
53 P. 205, 5 Anz. 380. 

Ky.—^Flowers v XiOgan County, 147 
S.W. 918, 148 Ky. 822. 

66. Idaho —Robinson v. HufCaker, 
129 P. 334, 28 Idaho 178. 
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ing illegal^ the officer has no right to retain them.®" 
Likewise, compensation w-ill not be allowed for ac¬ 
tivities which are so trivial or inappreciable as to 
fall within the doctrine of de minimis,®® and com¬ 
missioners, as such, cannot charge for services 
which, although authonzed by law, are performed 
by them in another capacity.®® Further, to be enti¬ 
tled to the compensation prescribed, members of a 
county board must bring their services and expens¬ 
es wnthin the terms of the statute authorizing pay¬ 
ment.’'® Accordingly, if a statute so provides, a 
member of the board is not entitled to compensa¬ 
tion for particular services, unless the board has 


designated him to perform the service.'^^ In some 
cases, however, compensation in excess of the 
amount prescribed by law for the performance of 
their ordinary duties has been allowed to members 
of a county board for the performance of special 
sen.'ices,’’- although, if the statute so provides, such 
pajment may only be made from a designated 
fund.^® 

Determination by hoard. Under statutes so pro¬ 
viding, the compensation of members of the coun¬ 
ty board may be fixed by the board itself,al¬ 
though it has been held that it is not permissible 


67. Colo—^Buckmaster v. Williams,-! 

Z12 P. 977, 72 Colo. 693 
ea. N.T.—Stetler v McParlane, 130 
NB 691, 230 N.Y. 400, reversing 
166 NTS 1131, 181 App.Div 967. 
of doc nmoirt o 

Mere passive receipt of a letter 
or other document having relation to 
official business Is not service ren¬ 
dered by sui>€rvlsor which entitles 
him to compensation for that day, 
since service in such context implies 
action, physical or mental.—Stetler 
V. McFarlane, supra. 

66. N.D.—State T Borstad, 147 N. 
W. S80, 27 N.D, 533, AntuCas 1916B 
1014. 

WL Aria—Austin v. Barrett, 16 P.2d 
12, 41 Aria 138. 

Ill.—Sprinkle v. Casa County. 172 
K.SL 720, 840 la 382, affirming 
264 Ill,App. 381. 

Or.—SUte V. Haner, 261 P. 81, 123 
Or. SOI. 

15 C.J. p 464 note 17. 

Copying aaaoasmottt roll 

Under statute providing for com¬ 
pensation of county supervisors for 
copying the assessment r^l, at a pre¬ 
scribed rate per line, “line’* means 
straight row of words and figures be¬ 
tween margins of the page, and does 
not include totals of columns, re¬ 
capitulations, and totals of items.— 
Smith V. Hedges, 119 NE. 396, 223 
NY. 176, reversing 164 N.Y.S. 867, 
169 AppDiv. 115. 

Services not covered by statute 

Cl) Under statute members of 
county board could not recover com¬ 
pensation for extra sessions for hear¬ 
ing claims of property owners—^Elx 
parte Mobile County, 76 So- 2, 200 
Ala. 410, reversing Espalla v. Mobile 
County, 73 So. 761, 15 Ala.App. 443. 

(2) There was no basis in statute 
for paying county supervisors for at¬ 
tending meetings of county can¬ 
vassers and inspectors, or recording, 
correcting; or recapitulating assess- 
*ment and tax rolls and for prepare 
ing annual town statements, so that 
audit and allowance of such claims 
was beyond iurisdictloii of auditors; 
and payment thereof must be re¬ 


turned by supervisor to whom made ■ 
—Stetler v. McFarlane, 130 N E 691, 
230 N.Y. 400, reversing 168 N.Y.S. 
1131. 181 App.Div 967. 

Por oonunittee work 

(1) Statute providing for compen¬ 
sation of members of county board 
for “regular committee work” con¬ 
templates meeting of committee, and 
not isolated individual action.— 
Sprinkle v. Cass County, 172 N.E 
720, .340 IlL 382, affirming 254 IlL 
App. 331. 

(2) However, a provision in such a 
statute that “supervisors and as- 
sistaxkt supervisors shall receive, di¬ 
rectly or indirectly no other allow¬ 
ance or emolument” does not prevent 
them from receiving other compensa¬ 
tion for other duties imposed on them 
by law —Town of Dry Grove v. Ot¬ 
to, 266 Ill-App 284. 

Bxpeoums 

(1) County supervisors' mileage 
while traveling between their homes 
and county seat before and after at¬ 
tending board meetingrs were not le¬ 
gal county charge, and they ccuinot 
be heard to say that law is unjust 
because it results in unequal com¬ 
pensation for their services—^Austin 
V. Barrett, 16 P.2d 12. 41 Ari*. 138. 

(2) County commissioners, not re¬ 
siding at county seat, were not en¬ 
titled to charge for their traveling 
expenses from their respective homes 
to county seat and return and for 
their meals at county seat when at¬ 
tending weekly meetings of county 
commissioners However, they were 
entitled to actual expenses, but no 
more, incurred in using their auto¬ 
mobiles on county business, except 
where used on journeys from their 
homes to county seat and return.—^In 
re Annual Statement of Receipts 
and Disbursements and Report of 
County Audit of Susquehanna Coun¬ 
ty for 1981, 180 A. 148, 118 Pa.Super. 
47. 

(3) Statutory amendment provid¬ 
ing for reimbursement of commis¬ 
sioners for expenses Incurred in us¬ 
ing xMTivate automobiles was held to 
be United to such expenses incurred 
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in performing duties in connection 
with laying out and constructing of 
permanent roads of county for which 
bonds have been voted —^Tinner v. 
Crow, 78 S.W2d 688, 124 Tex. 868, 
affirming Crow v. Tinner, CivApp., 
47 S.W.2d 391. 

71. Or.—State v Haner, 261 P. 81, 
123 Or. 301. 

Oompensstion. authorised 

Allowance to county commissioner 
for supervising county roads, build¬ 
ings, and bridges was proper, since 
he was properly designated by the 
county court when it ratified an 
oral agreement made with him — 
Gosso v. Riddell, 261 P. 77, 123 Or, 
67. 

7SL Utah —Buzke v, Knox, 206 P 
711, 59 Utah 596. 

15 aJ p 465 note £2. 

Xhreetbig road work 
Member of county board could be 
paid, in addition to nine hundred and 
fifty dollars maximum compensation, 
five dollars for each day actually em¬ 
ployed in directing road work, but 
was not entitled to mileage—Zn re 
Ruhter, 281 N.W. 29, 119 Neb. 826. 
I^egal work 

County board could delegate to 
member legal work connected with 
condemnation for highway purposes 
and pay him for such services not in 
excess of legal rate.—Wadsworth v. 
Erwin, 210 N.Y.S. 122. 124 Misc. 893, 
. Probate Judge’s oompensatlou as 
; member of commissioners* court is 
I same, under statute^ as that of other 
members, except as to fee for record¬ 
ing court’s proceedings and compen¬ 
sation for road duties.—Swmdle v. 
Long, 139 So. 87, 224 Ala. 55. 

73L Neb —^In re Ruhter, 231 N.W. 29, 
119 Neb. 826. 

IPailure to malatalu ftmd 
Member of county board could not 
recover compensation for directing 
road work where county did not 
maintslXL road fund for his district as 
prescribed by statuta—^In re Ruhter, 
281 N.W. 29, 119 Neb. 826. 

74. IlL—WulfC V. Aldrich, 16 N.B, 
886, 124 HL 691—Cook County v. 
Wren. 48 ZlLApp. S6A 
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to dekgate this power to the board.'^S The validi¬ 
ty of allowances made by the members of the coun¬ 
ty board to themselves must be tested by the lav» 
existing at the time the allowance is made*^® An 
order of the board allowing one of its members 
compensation to which he is not entitled, or which 
such board is not authorized to grant, is not bind¬ 
ing on the county^*^ and, being void for want of 
jurisdiction, may be collaterally attackedJ^ Un¬ 
der some statutes the compensation of members of 
the board is fixed but the board is authorized to de¬ 
termine whether the service performed is of such 
character as to warrant compensation, and such a 
determination, in the absence of fraud, may not be 
nullified for error only, or because of the silence of 
the minutes of the board or the absence of other 
formalities. However, a court may intervene when 
the board exceeds its jurisdiction in making such a 
determination and the board cannot compensate its 
members beyond the statutory maximum, directly or 
indirectly. 

Change of existing compensation. Statutes relat¬ 
ing to the compensation of county board members 
may be repealed or changed,the repealing act in 
some cases excepting local laws,*^ and in other cas¬ 
es applying only to local acts and some statutes 
limit and qualify other statutes but do not repeal 
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them.83 However, when a statute specifically re¬ 
peals acts or parts of acts of this character, it will 
not be presumed that the legislature intended to 
repeal any act not mentioned among those specifi¬ 
cally named.s< ‘A statutory change of compensation 
affects or docs not affect the comiicnsatifm of the 
commissioners then m office, accordingly as the con¬ 
stitutional and statutory provisions of the particu¬ 
lar jurisdiction read.*® 

The county board has no power to change the 
compensation to its members where this is fixed by 
statute, and a member who has been illegally de¬ 
prived of compensation due him by action of the 
board may recover it back m the absence of any 
estoppel or waiver of his rights.*® 

Actions, Rules governing civil actions generally 
apply to actions involving the compensation of 
members of the county board.**^ So where money 
has been paid to a member of the county board on 
an illegal order of the board itself, it may be re¬ 
covered back m an action by the county,** or, un¬ 
der some statutes, by a taxpayer on behalf of the 
county.*® On the other hand, a member of a coun¬ 
ty board may maintain an action to recover com¬ 
pensation illegally withheld from him, and his ac¬ 
ceptance of a certain sum, as compensation, on ac- 


7B, Idaho.—Stookey v- Nez Perce 
County, 67 P 312, 6 Idaho 642 

7a Miss—U S. Fidelity & Guaran¬ 
ty Co V. Gully, 150 So, 828, 168 
Miss. 740. 

77. Ohio —^Higgins v. Logan County, 
87 N.®. 604, 62 Ohio St 621. 

Wash—^Hartson v Dale, 37 P. 475, 9 
Wash. 37d 
JUlowaaoe Improper 

Since County L. § 23, as amended 
hy Ii,1910 e. 279, excepted from the 
provision for extra compensation 
enumerated counties, including coun¬ 
ty of Rockland, which was first omit¬ 
ted from the excepted class hy L. 
1911 c. 664, boards’ allowance of com¬ 
pensation to supervisor of Rockland 
county before effective date of last 
act was beyond its jurisdiction.— 
Stetier v. McFarlane, 180 -N-B 691, 
231 NT. 400, reversing 168 N.Y.S. 
•1131, 181 App.Div. 957. 

7a Idaho.—Kootenai County v. Dit- 
temore, 88 P 232, 12 Idaho 768. 

7a N.T.—Stetier v. McFarlane, 180 
N.B. 691, 230 N.Y. 400, reversing 
168 NT.S. 1131, 181 App.r>iv. 957. 
azroneons oonstraotloii, of statute 
Where board allowed per diem 
compensation to supervisor for days 
when the board was in session on er¬ 
roneous construction of the statute 
MB allowing such compensation tor 


services rendered at hours when the 
board was not in session, it went be¬ 
yond Its jurisdiction, and amounts 
paid can he recovered in taxpayers’ 
suit—Stetier v. McFarhuie, supra. 
inatake in aaoartai’nfiig dates 

Where board in allowing super¬ 
visor far per diem compensation in¬ 
tended to exclude payment for days 
when it was in session, but made 
honest mistake in ascertainment of 
dates, its award, although erroneous, 
IS not veld, and not subject to col¬ 
lateral attack.—Stetier v. McFarlane, 
supra. 

80- Wash.—Commonwealth ex rel. 
Bdwards v. Woodward, 95 Pa-Su¬ 
per 423—State v Beman, 46 P. 
652, 15 Wash. 24. 

Statute repealed by impUcatton 
Ky.—^Magruder v Griffith, 118 S,W. 

2d 694, 274 Ky. 293 
Mo.—Johnson v. Deuser, App., 66 
SW.2d 803. 

Statute h^ act modified or re pe a l ed 
,Ky-—^Barnett v. Caldwell, 21 SW.2d 
838, 231 Ky. 514. 

81. Miss-—^Adams v. Dendy, 83 So. 
343, 82 Miss. 135. 

88. Pa.—Commonwealth v. Lloyd, 
85 A. 816, 178 Pa. 308—Berks Coun¬ 
ty v. Linderman, 30 Pa.Super. 119. 

83. Minn.—Nelson v. Jtasca County, 
165 N.W. 762, 181 Mum. 478. 
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84. Ill—^Town of Dry Grove v. Ot¬ 
to, 266 IlLApp. 234. 

88w Minn.—State v Remmey, 212 
NW. 446, 170 Minn. 293. 

Wash.—^De Bow v. Truax, 248 P. 437, 
140 Wash. 258. 

15 C J. p 455 note 28. 

Act denyiag additional compensa¬ 
tion to county commissioners for 
services as road commissioners was 
inapphcable to commissioner elected 
while former statiites were in force. 
—De Bow V. Truax, 248 P. 437, 140 
Wash. 268. 

Old salaries conthmed until eoc. 
plration of term under statute — 
State V. Remmey, 212 N.W. 445, 170 
Minn. 293. 

On death of inoumbent apiKiintee 
was entitled to the salary provided 
in the act of assembly in force at the 
time of his appointment.—^McKinney 
V. County of Northumberland, 76 Pa. 
i Super. 681. 

88. Tex.—Crutcher v. Johnson Coun¬ 
ty, C1V.APP., 79 S.W2d 932. 

87 . Bvldence held sufficient * 

Ill—Cass County v. Kuhlmaa, 240 
Bl.App. 68. 

88i Wis.—Ijand, etc., Co. v. Mclh^ 
tyre, 76 N.W. 964, 100 Wis. 268. 69 
Am.S.R. 925. ^ 

89b N.Y.—SDdtb ▼. Hedse^ IM Ml 
T.S. 899, 87 Mlacb 481^ 
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count, does not estop him from maintaining such an 
action.9® 

§ 80. Organization 

Th« county board must organize at such time and In 
such manner as is prescribed by statute. 

A county board should organize at the time fixed 
by law, by electing a presiding officer or chairman®^ 
who shall preside at such meeting and all other 
meetings held during his term of office if present.®^ 
Although some statutes providing for such an elec¬ 
tion have been held to be directory only,®® others 
are considered to be mandatory.®^ While, in case 
of the absence of the presiding officer at a meet¬ 
ing, the board may choose a temporary chairman®® 
and, on the death, resignation, or removal of the 
permanent chairman, may elect another in his 
place,®® still under some statutes the board is re- 
stneted, in electing another, to cases where the pre¬ 
siding officer is absent or refuses to act,®^ the courts 
refusing to adopt such a construction of the statutes 
as would allow the commissioners, at any or all of 


their regular meetings, to make a change in the 
chairmanship.®® Under the statutes of other states, 
how'ever, the board may elect a chairman as often 
as it sees fit, however questionable as a matter of 
policy such a course may be.®® 

Clerk. Although it is sometimes provided by law 
that the county clerk shall be the clerk of the board, 
the fact that, at some particular time, there is no 
county clerk does not affect the existence or pow¬ 
ers of the board, and it may appoint a person to act 
as Its clerk.l 

§ 81. Powers and Functions in General 

A county board ordinarily exercises the corporate 
powers of the county; It usually manages the county’s 
affairs, and Is its representative and guardian. Its Ju¬ 
risdiction over county matters may be original and ex¬ 
clusive. 

Subj’ect to such limitations as may be prescribed 
by law, a county board ordinarily exercises the cor¬ 
porate® and executive® powers of the county and 
manages its affairs.^ It is, in an enlarged sense. 


aa Cal.— V. Jefferds. 62 P 
734, 130 Cal. 478. 

Tex.-^rutcher v. Johnson County, 
CXVJV.PP, 79 S.W 2d 932. 
ai. Nev.—State v. Wlchman, 279 P. 

937, 52 Nev. 17. 

16 C.J. p 455 note 34. 

92. Idaho —^Prichard v. McBride, 164 
P 624, 28 Idaho 346. 

Ill.—Ottawa v. La Salle County, 11 
ni. 654. 

Kan—Puller v. Miller, 4 P. 176, 32 
Kan. 130. 

15 C.J. p 455 note 35. 

93. Iowa—Beatle v Roberts, 137 
NW. 1006, 166 Iowa 676, AnnCas 
1915B 770 

94. Nev.—State v. Wichman, 279 P. 
937, 52 Nev. 17 

95w Ill.—Ottawa v. La Salle County, 
11 Ill. 654. 

Kan—Fuller v. MUler, 4 P- 176. 32 
Kan. 130. 

PzesldeiLt pro tern, could be elected 
by county commission where presi¬ 
dent because of sickness was unable 
to attend to his duties.—Gamer v 
Jefferson County ex rel. Whisler, 176 
So. 362, 234 Ala. 412. 

8& Idaho.—Prichard t. McBnde, 
154 P. 624, 28 Idaho 346. 

Kan—Puller v. Miller, 4 P. 176, 32 
Kan. ISO. 

97. * N,J.—Clayton v. Green, 89 A. 
667, 61 N J.Law 840. 

15 C.J. p 456 note 39 

98. Nev—State v. Wlchman, 279 P. 
987. 58 Nev. 17. 

15 C.J. p 456 note 40. 

99. Fla.—^Brewer v. KeUum, 50 So. 
581, 58 Fla. 196. 


1- Mich —Carleton v. People, 10 
Mich. 250 

2. Ky.—^Parmer v. Marr, 38 SW.2d 
209, 238 Ky 417. 

N C.—Board of Corners of McDowell 
County V Hanchett Bond Co, 138 
S B 614. 194 N C. 137. 

S C.—Ex parte Greenville County, 2 
S B 2d 47, 190 S.C 188. 

Tenn.—State v, Meador, 284 S W 890, 
153 Tenn 634—State v. Read, 278 
S.W. 71. 152 Tenn. 442. 

16 C.J p 456 note 47 

3. Ala—Gamer v. Jefferson County 
ex rel Whisler, 175 So. 862, 234 
Ala. 412. 

Idaho—Magoon v. Board of Com’rs 
of Valley County, 73 P.2d 80, 68 
Idaho 317. 

La—Williams v. Police Jury of Con¬ 
cordia Parish, 107 So 126, 160 La. 
325. 

SC—^Bx parte Greenville County. 2 
S.B.2d 47, 190 S.C 188. 

4. Ark—Jackson v. Madison Coun¬ 
ty. 300 SW 924, 175 Ark. 826. 

Mont.—State ex rel Bowler v. Board 
of Com'rs of Daniels County, 76 P. 
2d 648. 106 Mont. 251. 

5. C—^Bx parte Greenville County, 2 
S.B 2d 47, 190 S.C. 188 

Tex.—Stovall v. Shivers, 103 SW.2d 
363, 129 Tex. 256, aiffrmin§; Shivers 
V. Stovall, ClvApp. 75 S.W 2d 276 
Wash—^Pierce County v. Washington 
Nav. Co., 27 P.2d 569, 175 Wash 
344. 

15 aJ. p 456 note 49. 

Bmployment of jailer 
Belnf the custodian of public 
property, it was not improper for 
the fiscal court to employ a sailer to 
perform statutory duties.—Cross v. 
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Clinton County. 217 SW. 362, 186 
Ky. 505. 

niumcfal affairs 

(1) The county board Is vested 
with the managrement and control of 
the county’s financial affairs. 

Ark —Jackson v Madison County, 
300 S.W. 924, 175 Ark 826—Maiv 
tin V State, 286 S.W. 873, 171 
Ark. 576. 

N D.—^Traill County v. Moackrud, 260 
NW. 821. 65 N.D 615. 

S.C —^Ex parte Greenville County, 

2 SB 2d 47, 190 Sa 188. 

15 C J p 456 note 48. 

(2) Under Rev.Stl911 arts 2440. 

2453, the commissioners’ court, and 
not the county treasurer, is the cus¬ 
todian of county funds—Hurley v. 
Buchanan, Tex Civ.App, 233 S.W. 

590, dismissed on motion. 

(3) Power in re^^rd to particular 
phases of fiscal affairs see infra 
222-296 

Furnishing supxdies 

The setting up of a central ad- 
dressograph division to furnish sup¬ 
plies to the county officers is a prop¬ 
er exercise of the county board’s 
statutory authority and duty to fur¬ 
nish supplies to such officera—, 
Kreeger v. Zender, 164 N-B. 15, 332 
Ill. 619. 

Garbage disposal outside limits of 
municipalities is a matter within the 
authority of the board of supervisors. 
—^Bx parte Lyons, 80 P.2d 745, 27 
CalApp2d 182. 

Pnxcliaso un£L sale of stock 
Statutes held to authorise county 
court, as legal representative of 
magisterial district, to purclmsa 
hold, and dispose of stock in an Is- 
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the representative and guardian of the countybe¬ 
ing charged with the protection of the county’s 
rights and interests® and the promotion of its wel¬ 
fare.^ Its jurisdiction over all® or many® matters 
pertaining to county affairs may be original and 
exclusive, and, within the scope of its powers, its 
authority is supreme.^® Its acts within the scope of 
its authority are the acts of, and are binding on, the 
county.^^ While acts outside their statutory poiv- 
ers are without validity, as noted infra § 82, yet, 
within the limits of the jurisdiction conferred on 
them by law, county boards have a wide,^® or, at 
least, a reasonable,^® discretion, with the exercise 
of which the courts will not interfere in the absence 
of fraud or abuse, as noted supra § 51. The county 


§ 82 

board cannot justify its failure to perform a statu¬ 
tory duty on the ground that it believes obedience to 
the law' to be unnecessary.^^ 

Unless specially authorized, a county board can- 
nob exercise its constitutional jurisdiction within the 
territorial limits of another county.^® Unless pro¬ 
hibited by the Qonstitution, however, the legislature 
may empower a county board to exercise jurisdic¬ 
tion over matters connected or interrelated with the 
business of other counties, or involving the terntory 
or inhabitants thereof.^® 

§ 82. — Statutory Limitation 

County boards have such powers, and such powers 


corporated company constructincr in¬ 
ternal improvements in the district. 
—Board of Education of Parkers¬ 
burg: Dist V. County Court of Wood 
County, 138 S.E. 761, 104 W.Va 80. 

5. SC — IEjX parte Greenville County, 
2 SE2d 47, ISO S.C. 188. 

Tenn.—State v. Read, 278 S-W. 71, 
152 Tenn 442. 

15 C.J P 456 note 48 
Btity to whole oonaty 

(1) A county board is the repre¬ 
sentative of, and has a fiduciary re¬ 
lationship to, the county as a whole 
Mich—Myers v. Post, 239 NW. 316, 

256 Mich. 156. 

Tex—Stovall v. Shivers, 103 S.W.2d 
363. 129 Tex 256, aifirming' Shivers 
V. Stovall, Civ.App., 76 SW.2d 276. 

(2) This is true, notwithstanding: 
a particular city has most of coun¬ 
ty's taxable property.—Myers v. 
Post, 239 N.W. 315, 266 Mich 166. 
Trustees 

Members of boards of supervisors 
are trustees bound by limitation fixed 
by law on their powers—Universal 
Motor Co. V. Newton County, 131 So. 
827, 158 Miss 873, overruling: sug:- 
g:estion of error 130 So. 791, 158 
Miss 87S. 

6. Mont.—^Arnold v. Custer Co, 269 
P. 396, 83 Mont 130 

N.M.—^Board of Com'rs of BemaJiIlo 
County V. Hubbell, 216 P. 496, 28 
NM. 634. 

Tex.—Stovall v. Shivers, 108 SW2d 
863, 129 Tex. 266, affirminff Shivers 

V. Stovall, CivApp., 76 S.W.2d 276. 
Aotions 

County board is authorized to in¬ 
stitute civil action to enforce rig:hts 
of the county.—^Traill County v. 
Moackrud, 260 N.W. 821, 66 N.D 
616. 

7* Tex.—Stovall v. Shivers, 103 S.W. 
2d 363, 129 Tex. 256, afiSlrming: 
Shivers v. Stovall, Civ.App, 75 S 

W. 2d 276 

Mo.—State ex rel. Bucker v. Mc- 
Elroy, 274 S.W 749, 309 Mo. 695. 

20 CJr.S.-54 


S.C —"Ex parte Greenville County, 2 
S E.2d 47, 190 S C. 188. 

15 CJ. p 456 note 49 
"'The county can only speak 
through . . . the county court or 

the fiscal court*'—East Cairo Perry 
Co V. Brown. 25 S.W.2d 730. 732, 
233 Ky 299. 

9. Fla —State ex rel. Landis v. 
Wheat, 137 So. 277, 103 Fla. 1. 

Tenn—State v. Read. 278 S.W. 71, 
152 Tenn. 442. 

Dlreotioa of oouaty grovenuueat 
County officers have no express or 
implied authority to manage and di¬ 
rect the government of the county in 
an executive capacity, but such au- i 
thonty IS expressly vested In the re¬ 
spective boards of county commis¬ 
sioners —Magoon v. Board of Com'rs 
of Valley County, 73 P2d 80, 68 
Idaho 317. 

Acts of coTUity as cltumI cozporatloii 
The justices of the peace, as¬ 
sembled in county court to represent 
county, are clothed with exclusive 
authority to act for county in its 
quasi-corporate capacity.—State v. 
Meador, 284 SW. 890, 163 Tenn. 634 
County may be bound only by the 
police jury—^Lane v E. J Deas Co., 
125 So. 514, 12 LaApp. 382. 

Actions 

The county board has exclusive 
authority to control proceedings 
wherein the county is a party, inso¬ 
far as it affects the interest of the 
county.—^Board of Com'rs of Atoka 
County V. Taylor, 216 P. 606, 90 Okl. 
15. 

Brought relief program 

County board is only body with 
power to accept federal drought re¬ 
lief program or to authorize proceed¬ 
ings thereunder.—Marathon County 
V. Industrial Commission, 260 N.W. 
641, 218 Wis. 275. 

10. Colo.—Gunnison County v. Da¬ 
vis, 150 P. 324, 27 Colo.App. 501. 

Mont.—State ex rel Bowler v 
Board of Com'rs of Daniels Coun¬ 
ty, 76 F.2d 648, 186 Mont 251. 
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11- N.C—Board of Com’rs of Mc¬ 
Dowell County v. Hanchett Bond 
Co., 138 SE. 614, 194 NC 137 
Tex.—Coryell County v. Burke A 
Corbett Civ.App, 4 SW2d 283, er¬ 
ror dismissed—Comanche County 
v Burks, Civ.App., 166 S.W. 470- 
Wash.—Pierce County v Washington 
Nav Co., 27 P.2d 569, 176 Wash. 
344. 

15. Ga.—Terry v. Wade, 101 S.B. 
539, 149 Ga. 580. 

Iowa—Sorenson v. Andrews, 264 N. 

W. 662, 221 Iowa 44. 

La—Williams v Police Jury of Con¬ 
cordia Parish, 107 So. 126, 160 La. 
325. 

Pa.—^Lane v McDowell, 25 Fa.Di8t 6b 
Co. 29$. 

Tex—Dodson v. Marshall, Civ.App., 
118 SW.2d 621, error refused. 

15 C.J. p 456 note 53. 

13. Colo—Roberts v. People, 18 P. 
630, 9 Colo. 458—Gunnison County 
V Davis, 160 P 324, 27 Colo.App. 
501. 

Particular tnatters urithln disoxetLoa 
<1) Mode of garbage disposal.— 
Ex parte Lyons, 80 P.2d 745, 27 CaL 
App2d 182. 

<2) Whether board shall protest 
against change of highway located 
by state highway commission.— 
Parker v. State Highway Commis¬ 
sion, 143 S E. 871, 195 N.C. 783. 

14. Idaho —Robinson v. Huffier, 
129 P. 334, 23 Idaho 173. 

16. Miss.—Greene County v. Snell- 
grove, 60 So. 1023, 108 Miss. 893. 

16. Fla.—State ex reL liandis v. 

Reardon, 154 So. 868, 114 Fla. 766. 
Tex—^Dancy v. Wells, CivApp., 8 S. 
W 2d 198—Glenn v. Dallas Coun¬ 
ty Bois d’Arc Island Levee Dist., 
Civ.App, 282 S.W, 339, reversing 
275 S W 137, conforming to answer 
to certified questions 268 S.W. 462» 
114 Tex. 325, reversed on other 
grounds Dallas County Bois d'Are 
Island Levee Diet. y. Glenn, Cbnu 
App., 288 aw. 165. 



COUNTIES 


20 C.J.S. 


S 82 


only, as are expressly or Impliedly conferred by the 
constitution or statutes. 

It is well settled that a county board possesses 


and can exercise such powers, and such powers 
only, as are expressly conferred on it by the consti¬ 
tution or statutes of the state,or such powers as 


17. U S —Hamill v Hawks, D C.Okl, 
50 F 2d S28, reversed on other 
errounds, CCA, 58 P 2d 41, cer¬ 
tiorari ifranted Hawks v Ham ill, 
S3 set 16. 287 US 582, 77 L Ed 
510, appeal dismissed 53 S Ct. 95, 
287 U.S 672, 77 L»Ed 579, reversed 
on other grounds 53 S Ct 240, 288 

U. S. 52, 77 Li Ed 610 

Ala—Corning v Patton, 182 So 39, 
236 Ala 354 

Arl* —Board of Supers of Apache 
County V. Udall, 1 F.2d 343, 347, 
38 Ana 497, citing Corpru Juria— 
Bone V. Bowen, 185 P. 133. 20 Ana 
592—^Kenney v Bank of Miaxni, 
170 P. 866, 19 Ana. 338 
Ark.—Allen v. Barnett, 54 S,W.2d 
399, 186 Ark 494. 

Oal.—H D Haley & Co of California 

V. MeVay, 238 P 409, 70 CalApp 
438. 

Fla.—State ex rel Himes v. Cul** 
breath. 174 So 422, 128 Pla, 210— 
Stubbs V. Florida State Finance 
Co.. 159 So. 627, 118 Pla 450—State 
ex rel. Deeb v. Ausley, 156 So 
S69, 116 Pla. 762—White v. Cran- 
don. 156 So. 303, 116 Pla. 162— 
Thursby v. Stewart, 138 So. 742, 
108 Pla. 990—State ex reL Ijandis 

V. Sheat. 137 So 277, 103 Pla 1. 
Oa.—^Turner v, Johnston, 187 S E. 

864, 183 Ga. 176—Wood v. Puri¬ 
tan Chemical Co., 172 S E 557, 178 
Ga. 229. 

Idaho.—Shillingford v Benewah 
County, 282 P. 864, 48 Idaho 447. 
IlL—Jentmk v. Lake County, 244 
HlApp. 370. 

Ind.—^Hastings v. Board of Comers 
of Monroe County, 188 N.E 207, 205 
Ind. 687—^Applegate v State ex reL 
Pettijohn, 185 NE 911, 206 Ind. 
122^William8 V. Willett. 1 NE.2d 
664, 102 lnd.App 193—Sullivan v. 
Board of Com'rs of Miami Coimty, 
149 N.E. 94, 85 lnd.App 287—Ham¬ 
ilton V. McMahel, 141 N.B. 469, 
80 Ind.App. 473—Cincinnati, I. & 

W. R. Co. Y. Board of Com'rs of 
Fayette County, 134 N.E 782, 192 
Ind. 1—State v. Hall, 131 N.E. 821. 
191 Ind. 271. 

Iowa.—^Hilgers v. Woodbury County, 
206 N.W. 660. 200 Iowa 1318. 

Ky.—Commonwealth, for Use and 
Benefit of Daviess County, v. Spur¬ 
rier, 118 SW.2d 739, 274 Ky. 464 
—Jefferson County ex reL Grauman 
T. Jefferson County Fiscal Court, 
107 S.W 2d 320, 269 Ky. 444—Jeffer¬ 
son County Fiscal Court v. Gregg, 
95 8.W.2d 1180, 265 Ky. 61—Bruner 
V. Jefferson County Fiscal Court, 
40 S.W2d 271, 289 Ky. 613^-Cnck 

V. Basil, 829 S.W. 63, 190 Ky. 820 
—^Riddell V. Boone County, 208 S. 

W. 328. 188 Ky. 77. 

Xja.—State ex reL Forterie v. Smith, 
166 So. 72, 184 La. 268—State ex 


rel. Porterie v. Smith, 162 So 413, 
182 La 662—^French v Police Jury 
of Catahoula Parish, 151 So 767, 
178 Leu 449—Union Sulphur Co. v 
.Parish of Calcasieu, 96 So 787, 153 
La. 857—State ex rel Shaw v Po¬ 
lice Jury of Catahoula Parish, 
App, 167 So 754. 

Md —^Frederick County Com’rs v. 
Page, 164 A. 182, 188, 163 Md. 
619, citing Corpiis Juris—Pulker 

V. Rider, 144 A 640, 156 Md 408 
Miss—Green v. Board of Sup’rs of 

Adams County, 161 So 139, 172 
Miss 673—^Universal Motor Co. v. 
Newton County, 131 So. 827, 158 
Miss 873. overruling suggestion of 
error 130 So. 791, 168 Miss. 873— 
De Soto County v. Stranahan, Har¬ 
ris & Oatis, 131 So. 640, 159 Miss. 
23—Tallahatchie Drainage Dist. 
No 1 V. Yocona-Tallahatchie Drain¬ 
age Dist. No. 1, 114 So. 264, 148 
Miss. 182. 

Mo—Dumm v Cole County. 287 S 

W. 446. 315 Mo 668—King v. 

Manes County, 249 SW. 418, 297 
Mo 488. 

Mont—State ex rel. Bowler v. Board 
of Com'rs of Daniels Couhty, 76 P. 
2d 648, 106 Mont. 261—^American 
Surety Co. of New York v. Clarke. 
20 P.2d 831, 94 Mont. 1—Lewis v. 
Petroleum County, 17 P.2d 60, 92 
Mont $63, 86 A.LR. 575—^Judith 
Basin County v Livmgston, 298 
P 356, 89 Mont. 438—Yellowstone 
Packing & Provision Co. v Hays, 
268 P 566, 83 Mont. 1—State v 
McGraw. 240 P. 812, 74 Mont. 152 
—^Ainsworth v. McKay, 176 P. 887, 
66 Mont 270 

Nob—Ahern v. Bichardson County, 
266 N W 516, 127 Neb. 669. 

Nev—State ex rel King v, Lothrop, 
36 P.2d 356, 65 Nev. 405 
N.Y.—Cort V. Smith, 291 NTS. 64, 
249 App Div. 1, afQrmed 6 N.E 2d 
414. 273 N.Y. 481 

ND—Murphy v Swanson, 198 N.W. 

116, 50 N.D. 788, 32 A L.R. 82. 

Ohio —^Elder v. Smith, 133 N.B 791, 
108 Ohio St, 369—State v Green, 
178 NE. 608. 40 Ohio App. 400— 
County Com’rs of Henry County v. 
Kafferty, 19 Ohio NP.,NS., 97— 
State ex rel. Ashland County v. 
Snyder, 2 Ohio N.P.,N S., 261. 

Okl—^In re Assessment of First Nat. 
Bank of El Reno, 166 P. 883, 64 
Okl. 208. 

SD.—Pearson v. Johnson^ 238 N.W. 
644, 59 S.D. 163. 

Tenn.—^Epps v. Washington County, 
117 SW2d 749. 178 Tenn. 373— 
Wright V. State, 106 S.W.2d 866, 
171 Tenn. 628—^Brock v. Poree, 76 
S.W2d 814. 168 Tenn. 129—Henry 
Y. Grainger County, 290 S,W. 2, 
164 Tenn. 576—Shelby County v, 
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Memphis Abstract Co, 203 SW. 
339, 140 Tenn 74. L R A 1918E, 939. 
Tex.—Commissioners' Court of Madi¬ 
son County V Wallace, 15 S.W2d 
635, 118 Tex 279, reversing, Wal¬ 
lace V Commissioners' Court of 
Madison County, Civ App, 281 S 
W 593, and followed in Sheffield 

V. Sheppard. 39 SW2d 1111, 120 
Tex. 583—McClintock & Robertson 
V Cottle County, Civ App, 127 S W 
2d 319, error dismissed, judgment 
correct—Dodson v Marshall, Civ. 
App, 118 S.W 2d 621, error refused 
—Howard v Henderson County, 
Civ.App, 116 S W 2d 479, error re¬ 
fused—Southern Prison Co, v. Ren- 
nels, Civ.App, 110 S W 2d 606, er¬ 
ror dismissed—^E1 Paso County v. 
Elam, Civ.App., 106 S W 2d 393— 
Eidelbach v Davis, Civ.App, 99 
S W 2d 1067, error dismissed— 
Landman v. State, Civ App, 97 S. 

W. 2d 264, error refused—State v. 
Johnson, Civ App, 52 S.W.2d 110, 
error dismissed—Hogg v Camp¬ 
bell. Civ App., 48 S.W 2d 615— 
Nunn-Warren Pub Co v Hutchin¬ 
son County, Civ App, 45 S.W 2d 
651, error refused—City of Breck- 
enndge v Stephens County, Civ. 
App., 26 S.W 2d 406, reversed on 
other grounds 40 S W 2d 43, 120 
Tex., 318—Scaling v. Williams, Civ. 
App., 284 SW. 310—^Moore v. Mc¬ 
Lennan County, 275 SW 478—^Hill 
County v Bryant & Huffman, 264 
SW. 520, affirmed m part and re¬ 
versed in part on other grounds 16 
S.W.2d 613, 118 Tex 869—Miller v. 
Brown, Civ App, 216 S W. 462, er¬ 
ror refused—^Ex parte Thomas, 2 
S.W.2d 270, 108 TexCr. 653. 

Va—Old V Commonwealtb, 138 S,B. 
485, 148 Va. 299. 

Wash.—Commercial Waterway Dist 
No. 1 of King County v. King 
County, Wash., 85 P2d 1067—Sasse 
V. King County. 82 P2d 636, 196 
Wash 242—Spokane, P. & S. Ry* 
Co V Franklin County, 179 P. 118, 
106 Wash. 21. 

W.Va—^Barbor v. County Court of 
Mercer County, 101 S.E. 721, 86 W. 
Va 369. 

15 C J. p 457 note 63. 

Polioa jxiwer 

In the absence of express authori¬ 
ty, a county board is without any 
general x>ollce power.—Commission¬ 
ers' Court of Harris County v. 
Kaiser, Tex.Clv.App., 28 SW.2d 840, 
error refused. 

Xafeezfexeaoe with powem of others 
A county board cannot assume or 
delegate to others powers or duties 
conferred by statute on other officers 
or persons. 

S.C.—^Bx parte Greenville County, 2 
S.E.2d 47, 190 S.a 188. 



20 C.J-S, 


COUNTIES 


arise by necessary implication from those expressly 
grantedlS or such as are requisite to the perfonn- 
ance of the duties which are imposed on it by 
It must necessarily possess an authority commensu¬ 
rate with its public trusts and duties.^® 


§ 82 

Subject to any limitation or restriction contained 
in the state constitution,^! the legislature ma> de¬ 
fine the powers, duties, and jurisdiction of the ctiun- 
ty board 2- Thus, the legislature may, subject to 
constitutional restrictions, limit the powers of a 


W'ash —State v. Okanogan County, 
280 P 31, 168 Wash 539, «7 A. 
LR. 968 

15 C.J. P 457 note 63 Cb]. 

Divided powers 

County 'aifaira. under some stat¬ 
utes, are managed by a county con- 
ventzon and county commissioners, 
each set of oflacers being vested with 
certain specific powers —^Brown v. 
Grafton County, 36 A. 874, 69 N.H. 
130 

18. Ala—Coming v. Patton, 182 
So 39, 236 Ala 354. 

Ariz—Board of Sup'rs of Apache 
County V. Udall, 1 P.2d 343, 347, 
38 Anz. 497, citing Cozpos Jnzls 
—^Bone V. Bowen, 185 P. 133, 20 
Arlz. 692. ^ 

Ark.—^Allen v. Barnett, 54 S.W.2d 
399, 186 Ark. 494. 

Cal.—D. Haley & Co, of Califor¬ 
nia V. McVay, 233 P. 409, 70 Cal. 
App. 438 

Idaho —Shillingford v Benewah 
County. 282 P. 864, 48 Idaho 147. 
IlL—Jentink v. Lake County, 244 IIL 
App 370. 

Ina—Williams v. Willett. 1 N.E2a 
664, 102 lnd.App. 193—Sullivan v. 
Board of Com'rs of Miami County, 
149 N.E. 94, 85 Ind.App. 287—Ham¬ 
ilton v. McMahel, 141 N.E. 469, 80 
IndApp. 473. 

Iowa—^Hilgers v. W-oodbury County, 
206 N W. 660, 200 Iowa 1318- 
Ky—Jefferson County Fiscal Court 

V Gregg, 95 S.W.2d 1130, 265 Ky. 
61—^Bruner v. Jefferson County 
Fiscal Court, 40 S.W.2d 271. 289 
Ky. 613—Commonwealth v. Payette 
County. 89 S.W.2d 962, 964, 239 Ky. 
485, quoting Corpus JTiiris—Crick 

V Hash, 229 S.W. 63. 190 Ky. 820. 
La.—^American Ice Co. v. Police Jury, 

Parish of Jefferson, 110 So. 878, 

162 1^ 614. 

Md.—Gaver v. Frederick County 
Com'rs 3 A.2d 468. 467, citing Cor¬ 
pus Juris—Frederick County 
Com'rs V. Page, 164. A. 182, 188, 

163 Md. 619, citing Corpus Juris. 
Mo—King V. Maries County, 249 S. 

W. 418, 297 Mo. 488. 

Mont—American Surety Co. of New 
York V. Clarke, 20 P.2d 831, 94 
Mont 1—Lewis v. Petroleum Coun¬ 
ty, 17 P.2d 60, 92 Mont 563, 86 A. 
L.R. 575--^udlth Basin County v. 
Livingston, 298 P. 356, 89 Mont 
438—Arnold v. Custer County, 269 
P. 396, 83 Mont 180—^Yellowstone 
Faddng ft Provision Co. v. Hays, 
268 P. 555, 88 Mont 1—Ajnsworth 
y. McKay, 175 P. S87, 55 Mont 
879. 


Neh —^.Vhem v. Richardson County, 
266 NW. 515, 127 Xeb. 659. 

Nev—State ex rel. King v. Lothrop, 
36 P.2d 355, 56 Xev. 405 
N.Y—Cort V. Smith, 291 N Y S. 54, 
249 App.Div. 1, affirmed 6 N.E. 
2d 414, 273 N.Y. 481. 

N.D.—Murphy v. Swanson, 198 N.W 
116, 50 N.D. 788, 32 A.L.R. 82. 

Okl —In re Assessment of First 
Nat Bank of El Reno, 166 P. 883. 
64 Okl. 208. 

Or.—Jackson County v. Ulrich, 244 
P. 635, 118 Or. 47 

Tex.—^Howard v. Henderson County, 
Civ.App., lie S.W.2d 479, error re¬ 
fused—^E1 Paso County v. Elam, 
Civ.App„ 106 SW2d 393—City of 
Breckenridge v. Stephens County, 
Civ.App., 26 S.W.2d 405, reversed 
on other grounds 40 S W.2d 43, 
120 Tex. 818—^Miller v. Brown, Civ. 
App., 216 S.W. 452, error refused 
—^Ex parte Thomas, 2 S.W.2d 270, 
108 Tex.Cr. 653 

Va—Old V Commonwealth, 138 S.E 
485, 148 Va 299. 

Wash.—Commercial Waterway Dist 
No. 1 of King County v. iClng 
County, 85 P.2d 1067, 197 Wash. 
441—Sasse v. King County, 82 P 2d 
586, 196 Wash. 242—Spokane, P. ft 
S. Ry Co. V. Franklin County, 179 
P, 113, 106 Wash. 21. 

W.Va.—^Barbor v. County Court of 
Mercer County, 101 S.R 721, 85 W. 
Va 359. 

15 C J. P 457 note 64. 

OoBif esstos. ot Judgment 
A county board is without power 
to confess judgment for county un¬ 
less power is expressly granted or is 
necessarily incidental for purpose of 
carrymg into effect other powers ex¬ 
pressly granted.—State ex reL Wood 
V. Haeger, 33 P.2d 763, 65 Nev. 331. 

19. CaL—Couts v. San Piego Coun¬ 
ty, 34 P.2d 812, 139 CaLApp. 706. 
Ill.—Jentink v. Lake County, 244 IIL 
App. 370. 

Ky—^Bruner v, Jefferson County Fis¬ 
cal Court, 40 S.W.2d 271, 239 Ky. 
613. 

Neb—Cheney v. Board of Sup'rs of 
Buffalo County, 243 N.W. 881, 128 
Neb. 624. 

S.D.—^Pearson v. Johnson, 238 N.W. 
644. 59 SJD. 163. 

Wash,—Commercial Waterway Dist. 
No. 1 of King County King 
County, 86 P.2d 1067. 

15 C J. P 458 note 65. 
nsoal alfslxs aaA pcoperty 
Explicit power of county board 
to regulate and control fiscal affairs 
iwd property of county includes Im- 
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plicit powers, or those reasonably 
necessary and incidental to exercise 
of explicit powers—Edwards 'v Lio- 
gan County, 60 S.W.2d 83, 244 Ky 
296. 

20- Pa—Mansel t. Nicely. 34 A. 793. 
175 Pa. 367—Vankirk r. Clark. 16 
Serg ft R. 286. 

21. Miss.—State r. Board of Sup'rs 
of Grenada County, 105 So, 541, 
141 Miss 701. 

15 C J p 448 note 96, 

Charter pvovlaiowi 
Proviso in constitution that coun- 
ty charter provisions relating to 
powers and duties of county board 
shall be controlled by general laws 
is void as repugnant to general pro¬ 
vision, of which it was part, author¬ 
izing charter to provide for powers 
and duties of board of supervisors.— 
Reuter v. Board of Sup'rs of San 
Mateo County, 30 P 2d 417, 220 Cal 
314. 

Boadag ordinances 
Statute authorizing county board 
to pass zoning ordinances held un¬ 
constitutional —Glynn County Com'rs 
V. Cate, 187 S.E. 636, 183 Gs. 111. 

22. Ala.—Arledge ▼. Chilton County, 
185 So. 419, 237 Ala. 96. 

Fla—State v, Walton County, 112 So. 
630, 93 Fla. 796. 

Ky—^Parmer r. Marr, 38 S.W 2d 209, 
238 Ky. 417—Gross v. Fiscal Court 
of Jefferson County, 9 S.W.2d 1006, 
225 Ky. 641. 

Provision oonsfemed 

A constitutional provlsioti author¬ 
izing the legislature to vest such 
j>owers in the courts of Justice with 
regard to private and local affairs as 
it deems ekbedient means that such 
powers may be vested in the gov¬ 
erning body of the county, which Is 
the county court or a board of com¬ 
missioners with the statutory pow¬ 
ers and functions of the quarterly 
county court.—^Henderson County v. 
Wallace, 116 S.W.2d 1003, 173 Tenn. 
184 

Omuzfe of pazttonlar powers held 
proper 

(1) Creation of levee improvement 
dlstricta—^Preston v. Anderson Coun¬ 
ty Lievee Improvement Dist. No. 2, 
Tex.Civ.App., 3 S-W,2d 888, error re¬ 
fused. 

(2> Authorization of the rescinding 
of a dedication of plats not in in¬ 
corporated cities and throwing such 
subdivisions back into acreagar-^ 
Eldelbach v. 4>avis. Tez.Oiv.Ap»i» 
S.W,2d 1067, error dfswntl s pftd , 
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county board,23 or alter either by enlarg- 

ing25 or by curtailmj!^ or taking them awayr^ as it 
sees fit. Where authorized to do so, the county may 
impose on county boards duties m addition to, and 
not inconsistent with, those presenbed by general 
law,27 

While constitutional and statutory provisions con¬ 
ferring authority on a county board are to be con¬ 
strued so as to effect their purpose,2 3 and although 
it has been said that they are to be construed broad¬ 
ly and liberally,23 it has also been held that such 


provisions should be strictly construed,2® and that 
doubtful powers may not be assumed.®^ 

Acts done outside the statutory authority of the 
board are void,22 and not binding on the county 33 

Persons dealing with a county board are charged 
with a knowledge of the limits of its powers,3^ 
and when its authority as to a particular matter is 
called in question, the person relying thereon must 
point out the statute conferring it,35 the county not 
being estopped to deny the authority of the board 3® 
However, the mere fact that authority granted by 


MaaLdatoocr Autles may be Imposed 
on the county board by the legrisla- 
ture —^Apgar v. Wilkinson, 116 So. 
78, 95 Fla 467 

Powers of paarttoular boards hsld co- 
eoefceauave 

(1) With those of the courts of 
county commissioners and boards of 
revenue—Garner v. Jefferson Coun¬ 
ty ex reL Whisler, 175 So. 352, 234 
Ala 412. 

(2) With those of a sole commis¬ 
sioner whose successor it was.—Mad¬ 
dox V Liithonia Banking Co., 144 S.B. 
107, 166 Ga, 616. 

Scope of powers 

A statute circumscribing all grants 
of power to county boards, within 
*'such limitations and restrictions as 
are subscribed by law,” neither adds 
to, nor detracts from, the force and 
effect of the powers granted.—City 
of Los Angeles v. Lewis, 167 P. 390, 
176 Cal. 777. 

33. Ala—^Arledge v. Chilton County, 
185 So 419, 237 Ala. 96. 
NT.^ort V. Smith, 291 N.Y.S 64, 
249 App Div. 1, affirmed 6 N.E 2d 
414, 273 N.Y 481 
15 C J p 457 note 59. 

SCmucipoUties held excluded 

A statute authorizing police juries | 
of parishes, municipalities excepted, 
to prohibit gambling with cards ex¬ 
cludes from Its operation territory 
within municipalities—State v Sage, 
110 So. 884, 162 La 630—State v. 
Griffin, 110 So 885, 162 La. 635. 
Power to relixmoish designated pub¬ 
lic rights held not limited 
•Tex.—^Eidelbach v Davis, Civ.App., 
99 SW.2d 1067, error dismissed 
94. Fla,—State ex rel. Landis v. 

Wheat, 137 So. 277, 103 Plau 1. 
Statatoxy grants held not znodifted or 
repealed 

Miss.-—Panola County v. Town of 
Sardis, 157 So 579, 171 Miss. 490, 
followed in Panola County v. Gul¬ 
ly, 157 So. 584, Panola County v. 
Town of Crenshaw, 157 So. 584, 
Panola County v Town of Crowder, 
157 So. 684 and City of Greenwood 
V. I^iefiere County, 157 So. 585. 

SS. Ind.—Gordon v. Coming, 92 N. 
JSl 59^ 174 JM. 327. 


NT—Cort V Smith, 291 NTS. 
54, 249 AppDiv. 1, affirmed 6 N.E 
2d 414, 273 NY. 481—Queens Coun¬ 
ty V. Petry, 66 N Y S 447, 54 App 
Div. 115. 

16 C J p 457 note 61. 

27 . Cal—Wilkinson v. Lund, 288 P 
385, 102 Cal.App. 767 

28, Tex.—Commissioners* Court of 
Madison County v. Wallace, 15 S. 
W 2d 535, reversing Wallace v. 
Commissioners* Court of Madison 
County, Civ App., 281 SW. 693, 
and followed in Sheffield v Shej?- 
pard, 39 SW2d 1111, 120 Tex. 
583—Glenn v. Dallas County Bois 
d*Arc Island Levee Dist, Civ.App, 
282 SW. 339, reversing 276 S.W. 
137, conforming to answer to cer¬ 
tified questions 268 S W. 452, 114 
Tex- 325, reversed on other grounds 
Dallas County Bois d*Arc Island 
Levee Dist. v. Glenn, Com.App, 288 
SW. 165. 

89. Tex.—El Paso County v. Elam, 
Civ.App.. 106 SW.2d 393—Glenn v. 
Dallas County Bois d'Arc Island 
Levee Dist, Civ App., 282 S W. 339, 
reversing 275 SW 137, conforming 
to answer to certified questions 268 
SW. 452, 114 Tex. 325, reversed 
on other grounds Dallas County 
Bois d'Arc Island Levee Dist v. 
Glenn, Com.App., 288 S.W. 166. 

30. US —^Hamill v. Hawks, D COkl, 
50 P 2d 628, reversed on other 
grounds, C.CA., 58 P.2d 41, cer¬ 
tiorari granted Hawks v. Hamill, 
63 S.Ct 16, 287 US. 682, 77 LBd 
610, appeal dismissed 53 SCt. 95, 
287 U S 672, 77 L Ed 579, reversed 
on other grounds 63 S.Ct. 240, 288 
U.S 52, 77 LEd. 610. 

31. Ala —State ex rel McIntyre v. 
McEachern, 166 So. 36, 231 Ala. 
609. 

Pla.—White V. Crandon, 156 So 802, 
116 Fla, 162—^Hopkins v. Brevard 
County Special Road, etc,, Dist. 
No, 4, 74 So. 310, 73 Pla. 247. 

Mont.—^Lewis v. Petroleum County, 
17 P.2d 60, 92 Mont 568, 86 A.L 
R. 575—Yellowstone Packing & 
Provision Co. v. Hays, 268 P. 666, 
83 Mont 1. 


[ Ohio —State v Pierce, 117 N.E. 6, 96 
I Ohio St 44. 

Bight to adjudloatioa of duty 

County commissioners are entitled 
to adjudication of extent of obliga¬ 
tion imposed on them by statute, 
where constitutional enactment of 
statute IS reasonably in controversy, 
or scoi>e of duty imposed is ambigu¬ 
ous—^White V. Crandon, 156 So. 303, 

I 116 Fla^ 162. 

32. Ala,—^Arledge v. Cbilton County, 
185 So. 419, 237 Ala 96. 

Wash—Sasse v King County, 82 P. 

2d 536, 196 Wash. 242. 

15 C.J. p 458 note 69. 

j The void acts of a county board 
I or members thereof may be annulled 
by a proper taxpayer's proceeding. 
—^Arledge v. Chilton County, 185 So. 
419, 237 Ala, 96. 

Such acts OM snbjeot to ooUatecol 
attack 

Ind—Cincinnati, •!. & W R. Co v. 
Board of Com'rs of Fayette Coun¬ 
ty, 134 N.B. 782, 192 Ind. 1. 

33. U S.—Pajrmers’ Loan & Trust 
Co. of New York v Wiloox Coun¬ 
ty. Ga,, C.CAGa, 287 P 809, af¬ 
firming, D.C.. 284 P 856, certiorari 
denied 4?3 SCt 703, 262 US. 765, 67 
L.Bd 1217. 

Ala—^Arledge v Chilton County, 185 
So 419, 237 Ala 96 
Miss.—Lee County v. James, 174 So 
76, 178 Miss. 554. 

Mont.—Carbon County v. Draper, 276 
P 667, 84 Mont 413, 

Pa—Jordan v. Clearfield County, 164 
A. 98, 107 Pa Super 441 
Wash—Sasse v ICing County, 82 P. 
2d 536, 196 Wash. 242. 

15 C.J p 458 note 70. 

34. Miss—De Soto County v. Stran- 
ahan, Harris & Oatis, 131 So. 640, 
159 Miss 23. 

Mont—^American Surety Co. of New 
York v. Clarke, 20 P.2d 881, 94 
Mont. 1. 

16 C.J. p 468 note 71. 

3& Tenn.—State v. True, 95 S-W. 
1028, 116 Tenn. 294. 

3di Va.—^Alleghany County v. Par^ 
nsh, 25 SJBL 882, 93 Va. 615. 
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the legislature to a county board may be or has been 
abused in a given instance is not alone a reason for 
holding that such power does not exist or is not to 
be exercised.^'^ 

Authority of other officers. The legislature may 
not, of course, vest in other officers powers or du¬ 
ties which the constitution has conferred on the 
county board exclusively,3 8 but powers or duties not 
so conferred may be vested by the legislature m 
other officers,88 and the legislature may vest in oth¬ 
er officers administrative duties pertaining to coun¬ 
ty affairs.^<> 

§ 83. Judicial Functions 

Under some statutes county boards have Judicial 
powers, the extent thereof depending on the provisions 
of the particular statutes. 

In some jurisdictions county boards are vested 


§ 83 

with limited judicial powers anil duties, or powirs 
and duties of a judicial nature.*^ Iniieed, in some 
states, boards of supervisors nr similar bodies are 
a part of the judicial department of the state.*8 
In other states, however, it has been held that the 
county board, although it exercises functions of a 
judicial nature, is not a court.^8 and in still others, 
that it has no judicial functions and is not in any 
sense a court When acting in a judicial capaci¬ 
ty, if regarded as a court, a county board is a court 
of inferior or limited jurisdiction,^® or a court of 
superior or general jurisdiction with respect to cer¬ 
tain matters.^® In some jurisdictions, it is a court 
of record in others, it is not.^® 

Proceedings. The validity of proceedings of a 
county board exercising the jurisdiction of a court 
is determined by principles applicable to the pro¬ 
ceedings of similar courts.^® Thus, having acquired 


8T- Mont—^Picket Pub Co. v Car¬ 
bon County. 92 P 524. 36 Mont 
188. 122 Am SR. 352. 13 LR-A. 
N S . 1115. 12 Ann Cas 986. 

38. Fla —State ex reL Landis v 
Wheat, 137 So. 277. 103 Fla. 1 
Mo—State ex rel Bucker v. McEl- 
roy, 274 SW 749. 309 Mo 596 
38. Fla —State ex rel Landis v. 
Wheat, 137 So. 277, 103 Fla 1, 

40. Fla.—^Thursby v. Stewart, 138 
So 742, 103 Fla 990. 

41. Ala—Garner v. Jefferson Coun¬ 
ty ex rel Whlsler, 176 So 362, 234 
Ala. 412 

Ind—State ex rel Sink v. Circuit 
Court of Cass County, 16 NB.2d 
624, 214 Znd 323. 

Ky—^Knott County v. Michael, 94 S. 
W.2d 44, 264 Ky 36—Farmer v. 
Marr, 38 S.W 2d 209, 238 Ky. 417. 
Me.—^Waukeag Ferry Ass’n v. Arey, 
146 A 3 0. 128 Me. 108 
Mo —^Dumm v Cole County. 287 S. 

W. 446, 316 Mo 668 
Neb.—Shambaugh v. Buffalo County, 
274 NW. 207, 133 Neb 46—Red 
Willow County v McClain, 242 N. 
W, 428, 123 Neb 209. 

Ohio.—Shipbaugh v. Kimball, 7 Ohio 
N.P.,NS. 614 
15 C.J. p 468 note 76. 

AdafJnlstratlve acts dlstlngfuiahed 
Act may generally be said to be 
‘‘judicial** when it may be regarded 
as answer to question relating to 
j)a8t occurrence as to what justice 
suggests should be done, and may 
be said to be "administrative** when 
act may be considered as answer to 
question relating to existing circum¬ 
stances and probable future occur¬ 
rences as to what expedience sug¬ 
gests should be done.—Elnott County 
V Michael, 94 SW.2d 44, 284 Ky. 
86 . 

40m Ind.—^Hastings v. Board of 


Com*rs of Monroe County, 188 N E 
207, 205 Ind 687 

Miss—^Haley v. State, 67 So 498, 
108 Miss 899. 

Tex —^Bradford v. Moseley. Com.App, 
223 S.W. 171, reversing Mosely v. 
Bradford, Civ App, 190 SW 824. 

43. U S —^Fuller v Colfax County, 
C C Neb, 14 F 177, 4 McCrary 535 

Cal.—^Inglin v Hoppm, 106 P 682, 
166 Cal 483—Chinn v San Joaquin 
County Super. Ct, 106 P. 680, 166 
Cal. 478. 

Mont —^Albers v. Board of County 
Com’rs of Beaverhead County, 161 
P. 621, 623, 63 Mont 71. 

Neb—Stenberg V State, 67 NW 190, 
48 Neb 299 

Nev—^Brumfield v. Douglas County, 
2 Nev 65 

Xa Oklahoma 

(1) Boards of county commission¬ 
ers necessarily exercise quasi-ju- 
dicial power, arising from the dis¬ 
charge of their duties and inherent 
in the nature of their office, but 
such boards do not exercise purely 
judicial power.—Board of County 
Com*rs of Atoka County v Cypert, 
166 P. 196, 66 Okl, 168. 

(2) Accordingly, it is not a judicial 
tribunal with power to interpret stat¬ 
utes of the state.—^Kay County v. 
Smith, 148 P. Ill, 47 Okl. 184. 

44. Anz.—Santa Cruz County v Mc- 
Knight, 177 P. 256, 260, 20 Ariz. 
103 

16 C.J. p 468 note 78. 

45. Ind—State ex rel. Sink v. Cir¬ 
cuit Court of Cass County, 16 NB. 
2d 624. 

Ky.—Commonwealth, for Use and 
Benefit of Daviess County, v. Spur¬ 
rier. 118 S.W.2d 739, 274 Ky. 464 
Miss—Jackson Equipment & Service 
Co. V Dunlop, 160 So. 734, 172 
Miss. 762. 


Neb—Shambaugh v Buffalo County, 
274 NW 207, 133 Neb. 46. 

15 GJ p 447 note 76, p 468 notes 
79, 80 

43. Ark—West Twelfth St Road 
Imp. Dist No 30 v Kinstley, 63 
S,W"2d 9«0, 188 Ark 77 
Ill—People ex rel, Com*rs of North 
Fork Outlet Drainage Diat. v. 
Schwartz, 244 Ill App 137 
Tex—^Haverbekken v Coryell Coun¬ 
ty. 247 SW 1086, 112 Tex 422— 
Bradford v. Moseley, Com.App, 223 
S W 171, reversing Mosely v. 
Bradford, Civ App, 190 S.W. 824 
—Schiller v. Duncan, Civ.App., 21 
S.W.2d 671. 

16 C J. p 447 note 77. 

47- Ark —Covington v Johnson 

County, 289 S W 326, 172 Ark. 442 
—^Woodruff County v. Road Im¬ 
provement Dist No. 14, 252 SW. 
930, 169 Ark 374 

Ind —^Paul V. Walkerton Woodlawn 
Cemetery Ass'n, 184 NE 637, 204 
Ind. 693 

Ky.—Graves County v. Dowdy. 80 S. 
W2d 697, 258 Ky. 644—Common¬ 
wealth, for use of Patrick, v. Wil¬ 
liams. 65 S.W.2d 1012, 262 Ky. 133. 
Mo—^Dumm v Cole County. 287 S. 

W. 445, 315 Mo 568 
Or—Blundell v Pugh. 263 P. 75. 123 
Or 563—^Tnppeer v Couch. 220 P 
1012, 110 Or. 446. 

Tex—Bradford v. Moseley, Com. 
App, 223 S W 171, reversing Mose¬ 
ly V Bradford. Civ App, 190 S W. 
824. 

15 C J. p 447 note 76 

4& Conn —^La Croix v. Fairfield 
County, 50 Conn. 321, 47 Am.R. 
648. 

15 C-J P 447 note 74. 

49. Tex —^Haverbekken v. Coryell 
County, 247 S.W. 1086, 112 Tea:: 
422. 
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jurisdiction of the subject matter and parties, the 
board may, except as restrained by law, exercise its 
powers as a court according to its discretion.^f^ It 
must take judicial notice of matters on which the 
law requires it to pass.^^ It has been held to ha\e 
power to summon witnesses,52 although lacking 
power to punish a refusal to attend as for a con- 
tempt.53 However, in some jurisdictions, it has 
no process to compel the attendance of witnesses 
and it cannot, of course, punish such a refusal when 
the examination of the witness is sought in a matter 
over which the board has no jurisdiction 5® 

§ 84. Legislative Powers 

Under «ome oonetftutlons and statutes, county boards 
are authorised to exercise legislative powers In respect to 
local matters. 

By the constitution or statutes of some jurisdic¬ 
tions, county boards are authorized to exercise leg¬ 
islative powers^® with respect to local matters®*^ 
not covered by general laws,53 and a statute con¬ 
ferring such power on a county board is valid, al¬ 
though no express authority therefor is to be found 
in the constitution or organic act.®® Over matters 


with respect to which county boards arc authorized 
to legislate, their power is as broad as that of th<* 
legislature; thus, they may enact any measures nec¬ 
essary or con\enient to deal wnth such matters.®** 

§ 85. Supervision of County Officers 

Where, and to the extent that, power is conferred 
by constitution or statute, county boards may supervise 
official transactions of county officers, and, unless pro¬ 
hibited by law, may adopt suitable means to assist such 
officers properly to discharge their duties. 

In some jurisdictions, county boards have con¬ 
stitutional or statutory authority to supervise the 
official transactions of county officers.®^ In the 
proper exercise of this power, they may make or 
direct investigations,®^ make appropriate orders for 
compelling the county officers to obey the law,®® 
prosecute or defend actions arising out of disputes 
between them and. county officers as to the powers 
of such officers,®^ and direct prosecutions for de¬ 
linquencies.®® However, supervisory power over 
county officials is possessed by county boards onh 
when given by statute, and then only to the extent 
fixed by statute,®® and a county board cannot re- 


lEUilM la dzeiiit oouxts 

Under a statute providing that 
boards of county commissioners in 
the trial of causes shall comply so 
for as practicable with the rules of 
business in the circuit courts, a 
board in the hearing and determina¬ 
tion of questions of law and of fact 
in the progress of a contested elec¬ 
tion case Is governed by the rules 
of law obtaining In circuit courts — 
Summe v. Browne, 76 NB. 99, 165 
Ind. 490. 

BiK Tex.—^Haverbekken v, Coryell 
County, 247 S.W. 1086, 112 Tex 
422. 

51. Tex.—Cameron County v Fox, 
Oom.App., 2 S.W.2d 433, revers¬ 
ing Pox V. Cameron County, Civ. 
App., 267 S.W. 1111. 

82. Mich.—In re Blue, 9 N.W 441, 
46 Mich. 268. 

88L Mich.—^In re Blue, supra. 

64L K.J.—^Brown v. Morris Canal, 
etc., Co., 27 N.J.Liaw 648. 

55. N.T.—^In re Bradner, 87 N.T. 
171, followed in Bradner v. Faulk¬ 
ner, 93 K.Y. 615. I 

66L Ala.—Garner v. Jefferson Coun-j 
ty ex reL Whisler, 175 So. 852, 234 
Ala. 412L 

Kyj—Farmer v. Marr, 38 S.W-2d 209, 
388 Ky. 417. 

Sunday Telegram Corx>oration 
V, Board of Sup’rs of Albany Coun¬ 
ty, 238 N.T.a 110. 183 Misc. 496, 
affirmed 286 K.T3. 898, 827 App. 
Dtv. 648. 

sr. K.Y.I Mscrnm, v. Board efi 


Sup’rs of Suffolk County, 252 NT 
S 546, 141 Misc 358, affirmed Mar¬ 
cum V, Hawkins, 257 N.Y S. 287, 
235 App.Div 370, reversed on oth¬ 
er grounds 184 N.B 817, 216 NT 
193, reargument denied 185 N.E 
795. 261 N.T. 691 
15 C.J. p 459 note 85. 

58. Hawaii.—^Terr. v. McCandless, 18 
Hawaii 616. 

15 C J. p 459 note 86. 

SnMxa police power of state may 
be exercised by a county board with 
respect to local matters and subject 
to general laws, under a constitu¬ 
tional provision to that effect.—Peo¬ 
ple V. Velarde. 188 P. 59. 45 Cal. 
App. 520. 

59- Hawaii.—^Terr. v. Whitney, 17 
Hawaii 174, 177, 7 Ann-Cas. 737. 

16 C J p 459 note 87, 
in XiOtilsUuia 

<1) It has been held that the leg¬ 
islature cannot delegate to police 
Juries power to legislate, such pow¬ 
er being vested exclusively in the 
legislature by the constitution — 
State ex re I, Porterie v. Smith, 166 
So 72, 184 lia. 263. 

(2) However, earlier cases have 
said that police Junes have powers 
or functions which, although limit¬ 
ed, are legislative.—-American Ice Co. 
V. Police Jury. Parish of Jefferson, 
110 So. 878, 162 X^a. 614—‘Williams v. 
Police Jury of Concordia Parish, 107 
So. 126. 160 La. 825. 

60. CaL^People v. Velarde. 188 P. 
59, 45 CahApp. 520. 
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Wls —Stetzer v. Chippewa Countv 
273 N.W. 525. 225 Wis. 126 
15 C.J. p 459 note 85 b (1). 

6L, Cal—^Modoc County v. Madden. 

52 P. 812. 120 CaL 555. 

15 C J p 459 note 89. 

Power to fix compensation of county 
officers see infra S 110. 

Snx>ervi8ion of oonnty treaeoxer 
County court is court of superior 
jurisdiction, and In making orders 
directing county treasurer to make 
certain disposition of funds for 
county road purposes, was dealing 
with subject matter over which it 
had Jurisdiction—^West Twelfth St 
Hoad Imp. Dist. No. 30 v Kinstley, 
63 S.W2d 980, 188 Ark. 77. 

62. Idaho —^Prothero v. Twin Falls 
County, 127 P. 175, 22 Idaho 598. 

15 C J. p 469 note 91. 

Bevlew 

The county board may review the 
acts of county officers.—Bwing v. 
Hays, 77 S.W.2d 946, 257 Ky. 259. 

63. CaL—^Modoc County v. Madden, 
52 P 812, 120 Cal. 555. 

64. Fla.—^White v. Crandon, 166 So 
303, 116 Fla. 162. 

66b Utah.—Carbon County v. Hamil¬ 
ton. 160 P. 765, 48 Utah 603. 

aSb Iowa.—^Kellogg v. Story County, 
263 N.W. 916, 218 Iowa 224. 

Tex.—Navarro County v. Tullos, Civ, 
App., 237 S.W. 982. error refused. 

16 CLJ. p 469 note 93. 

BegnlTlng r eport s 

A statute empowering the board 
of supervisors to require the mak<^ 
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pudiate the acts of a county official within the 
scope of his authority.®^ On the other hand, unless 
prohibited by law, a county board may adopt such 
means as in its judgment shall be expedient in as¬ 
sisting county officers properly to discharge the du¬ 
ties of their offices.®^ Officers having no relation to 
the county are not subject to the supervision of the 
county board.®® 

§ 86. Examination of Commissioners’ Ac¬ 
counts 

In some Jurisdictions, It Is the practice to have an 
investigation and audit of commissioners* accounts by 
auditors. 

It appears that in some junsdictions it is proper 
and customary to have an investigation and audit of 
commissioners’ accounts by auditors or committees 
When the county auditors adjudge against the le¬ 
gality or honesty of an expenditure of county funds 
by the commissioners, they may surcharge the com¬ 
missioners with the amount,*^® the commissioners 
having their remedy by appeal to a named court.^^ 
On,appeal, a surcharge will be set aside where it 
was arrived at by irregular proceedings, or is a re¬ 
sult of prejudice on the part of the* auditors, 
•or where it relates to a discretionary matter as to 
which the.commissioners have exercised good faith 
and ordinary care and diligence.'^® Where the 
county commissioners pay a bill of costs which, al¬ 


though ordinarily a charge against the county, was 
barred by limitations, they cannot be surcharged 
therefor.'*^ 

Formalities of report. In case the report of the 
auditors or committee is not made within the time 
limited, a subsequent acceptance of the report has 
been held to be irregular and voidbut other au¬ 
thority has held the effect of the delay to be that 
the commissioners are entitled to actual notice of 
the making of the report.’*'® In the absence of stat¬ 
ute, the report of the committee examining the com¬ 
missioners' financial report is not required to be 
made in tabular form 

§ 87. Mode of Action in General 

Tho legislature may prescribe modes of action by 
county boards, which are exclusive and must be followed, 
and county boards may act only as boards. 

The legislature may prescribe the methods for ex¬ 
ercising the constitutional and statutory jurisdic¬ 
tion of county boards,**^® and where it does prescribe 
the mode of procedure, the rule is exclusive of all 
others^® and must be followed.®® Where no mode 
of action is prescribed, the board may in its discre¬ 
tion select any appropriate mode;®^ to that end, 
it may make reasonable rules and regulations for 
the government of its proceedings.®® 

The powers of county boards must be exercised 


ins of reports by all county officers 
IS limited to such reports as they are 
regulz^ed by law to make and such 
other reports as are incidental to the 
supervisors* general supervision — 
Skidmore v. West, 199 P, 497, 186 
Cal. 212. 

€7. Ky.—Ewing v Hays, 77 S.W 2d 
946, 257 Ky. 259 

6& Ment—^Ransom v. Pingel, 66 P, 
2d 616, 617, 104 Mont. 119, quoting 
OoKpus Juris—Arnold v. Custer 
County, 269 P. 396, 83 Mont. 130, 
Or.—Wingate v. Clatsop Coxmty, 142 
P. 561, 71 Or 94 
ynmtshing supplies 

Having established, under author¬ 
ity of statute, a central agency to 
provide supplies to county officers, 
the county board may require a par¬ 
ticular county officer to procure from 
such agency supplies required for 
the transaction of the business of his 
office.—Kreeger v. Zender, 164 N.B 
15, 832 111. 619 

€8. BsUxochd commissionears appoint¬ 
ed under an act authonz;tng certain 
towns to issue bonds and to take 
railroad stock have no relation to the 
ODunty in which such towns are lo¬ 
cated, and hence are not subject to 
the supervision of its board of su- 
pewisors.—^In re Bradner, 87 N.Y. 


TO, Pa.-^ejEerson County v. Hunter, 
14 PaDist. & Co. 36. 

15 C J. p 477 note 15. 

Proper sarohazge must be result of 
auditing, settling, and adjusting ac¬ 
count.—Jefferson County V. Hunter, 
14 PauDist. & Co 36. 

71. Pa.—^In re County Auditors* Re¬ 
port, 8 Kulp 416 

72- Pa.—^In re York County Audi¬ 
tors* Report, 16 PaPist- 264. 

73. Pa.—^Payette County v. County 
Comrs, 85 Pa.Co. 401. 

74. Pa—Wyoming County v. Whee- 
lock, 8 Fa Dist. 343. 

75. Me—In re Windham, 82 Me. 452. 

76. Pa.—Irish v. Commonwealth, 8 
Binn. 91. 

77- Ohio.—^Knorr v. Darke County, 
4 Ohio N.P.,N.S., 85. 

78. Miss.—De Soto County v. Jones, 
60 So. 665, 10$ Miss. 602. 

N M.—^Pancher v. Board of Com'rs of 
Grant County, 210 P. 237, $8 N.M. 
179. 

79. Lia.—Puritan Chemical Cow ▼. 
Vernon Parish Police Jury, App„ 
178 So. 888—^L»atte v. E. J. Deas 
Co., 126 So. 614, 12 I^App. 882. 

Neb.—State ex reL Boxberger ▼. 
Bums, 270 N.W, 666, 182 Neb. 31. 
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N.M.—^Fancher v. Board of Com'rs of 
Grant County, 210 P. 287, 28 N.M. 
179. 

1$ O.J. p 45$ note $7, p 460 note 98. 

80. Ala.—State ex rel. McIntyre v. 
McEachem, 166 So. 36, 231 Ala. 
609. 

Ill—See Pauly v. Madison County, 
199 IllApp. 225. 

Miss—^Lee County v. James, 174 So. 
76, 178 Miss 654. 

N M —^Fancher v. Board of Com*rs of 
Grant County, 210 P. 237, 28 NM. 
179. 

Tex—State v. Johnson, ClvApp., 62 
SW.2d 110, error dismissed. 

15 C.J. p 460 note 99. 

81. Mont.—State ex rel. Bowler v. 
Board of Com'rs of Daniels County, 
76 P.2d 648. 106 Mont. 261—Simp¬ 
son V. Silver Bow County, 286 P. 
195, 87 Mont 83—State v. Kuhr, 
28$ P. 758, 86 Mont. 377—Arnold 
V Custer County, 269 P. $97, 81 
Mont. 130—^Fisher v, Stillwater 
County. 261 P. 607, 81 Mont. 31— 
Franzke v. Fergus County, 246 P. 
962, 7$ Mont, 150 

83. Tenm—State v. Shelby County 
Com*r8, 285 S.W. 45, 4A 154 TM 
141, citing Corpiis JiLd& 

16 aJ. p 460 note 1. 
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by them as boards and not as individuals,^^ and an 
individual member, unless expressly authorized, can¬ 
not bind the county by his acts So, notice to, 
or knowledge by, an individual member not shown 
to have been imparted to the board is not binding 
on it,**5 although notice given to members of the 
board while acting m a matter as agents of the 
county is binding on the county and it has been 
held that notice of the assignment of a contract 
with the county may be given to the county by no¬ 
tice to part of the members of the board.^^ How¬ 
ever, the board may, as to matters not requiring the 
attention of the whole board, authorize a single 
member to act for it.*® The consent of other town¬ 
ship or county officials to action by the board is not 
necessary unless expressly required by statute.*^ 

Notice to members. In at least one jurisdiction, 
the county board may not act without notice to all 
of its members.^® 

Pleadings before board. While little formality 


is required as regards pleadings before a county 
board,^^ action of the board based on a petition 
omitting necessary jurisdictional facts has been held 
to be void.® 2 

§ 88. Meetings 

a. In general 

b. Quorum 

c. Vote 

d. Adjourned meetings 

e Special meetings 

a. In General 

A county board ordinarily can act officially only when 
convened aa a board In legal session. 

As a consequence of the rule that a county board 
can act only as a body, as noted supra § 87, it fol¬ 
lows that a county board can act officially, ordina¬ 
rily, only when convened as a board in legal ses¬ 
sion, either regular, adjourned, or special, as may 
be provided by statute.®® However, it has been held 


83. U.S.—^Rockingham County v. Lu- 
ten Bridge Co, C C.A.N C., 36 P. 
3d 301. 66 A.L.R 736 

Ala—Shelton v. Blount County, 96 
, So. 416. 209 Ala 441—McKee v. 
Chilton County, 97 So. 610, 19 Ala, 
App 392 

Idaho.—Shilhngford v. Benewah 
County, 282 P, 864, 48 Idaho 447. 
Ky.—^Postlethweighte v Towery, 80 
SW.2d 541, 268 Ky 468—Parmer v. 
Marr, 38 SW.2d 209. 238 Ky. 417 
—Leslie County r. Keith. 13 S 
W2d 1012, 227 Ky. 663. 

NH.—City of Laconia v Belknap 
County, 172 A. 246, 86 NH 565. 
N.D—Rolette State Bank v. Rolette 
County, 218 N.W. 637. 56 N,D. 571 
—Rolette State Bank v. Rolette 
County, 213 N.W. 848. 55 ND. 377 
—State V. Larson, 189 NW. 626. 48 
N.D 1144, 

Okl —^Board of Com*rs of Carter 
County V Landrum, 21 P.2d 736. 
163 Okl. 199 

Tex—^Tarrant County v. Smith, Civ, 
App. 81 SW2d 637, error refused 
15 C J. P 460 note 2, 

Dlsoarefelonaxy power of the board 
which can only be exercised by the 
board in its corporate capacity can¬ 
not be exercised by the members of 
the board individually.—^Moye v. 
Mcliawhom. 182 S.K 493, 208 N.C. 
812. 

84. Iowa,—Greusel v. O’Brien Coun¬ 
ty, 273 N.W. 853. 223 Iowa 747. 

Xia.—Lane v. K J. Deas Co.. 125 So, 
514. 12 La.App 382. 

Hich.—Saginaw County v. Kent. 176 
N.W 601, 209 Mich. 160. 

Mo.—Carter v. Reynolds County, 288 
S.W. 48. 215 Mo 1233. 

ND.—Rolette State Bank v. Rolette 


County, 218 N.W. 637, 66 ND 
671. 

Okl—Austin Western Road Machin¬ 
ery Co V. Board of Com*rs of 
Hughes County, 62 P 2d 1171. 178 
Okl. 336—^Western Paint & Chemi¬ 
cal Co V Board of Com’rs of King¬ 
fisher County, 46 P 2d 643, 172 Okl 
599—Jackson v. Board of Com’rs of 
Muskogee County. 271 P. 2041, 133 
Okl. 263—^Board of Com’rs of Tulsa 
County V. Tulsa Camera Record 
Co.. 228 P 1103, 103 Okl. 35. 

Tex—Parmer County v. Smith. Civ. 
App.. 47 S.W2d 883. 

15 C J p 460 note 3. 

Rule as limited to oonntsr's liability 
Rule that county is not bound by 
action of individual members of the 
county board applies only in the case 
of an effort to impose liability on 
county—^Breckinridge County v. 

Beard, 27 S.W.2d 427, 233 Ky 828. 

OAoer of board may not bind the 
board without special authorization 
—^Puritan Chemical Co v. Vernon 
Parish Police Jury, La App, 178 So 
888—^International Harvester Co of 
America v Police Jury of Red River 
Parish, App, 177 So 70—^Lane v. B, 
J. Deas Co., 125 So. 514, 12 La.App. 
382. 

85. Mass.—^Ilsley v. Bssex County. 7 
Gray 465 

Neb.—«toner v Keith Ctounty, 67 N. 

W. 311, 48 Neb. 279. 

Tex.—Clayton v. Galveston County, 
50 SW 737, 20 Tex.Civ.App. 691, 

16 C.J p 460 note 4. 

88. Colo.—^Bell v. Lake County, 141 
P. 861, 26 C 0 I 0 JV.PP. 192. 

16 C.J p 460 note 5. 

87. US.—Oak Grove Constr. Co v 
Jefferson County, Tenn.. 219 P 868, 
126 aCA, 628. 
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88, Kan—State v. Kennedy, 108 P. 
837, 82 Kan. 373. 

ND—Rolette State Bank v. Rolette 
County, 218 NW. 637, 56 N D 671 

89. N.Y—^People v Queens County, 
16 N.T.S 705. 

9a NH.—City of Laconia v. Belk¬ 
nap County, 172 A. 246, 86 N.H. 
565. 

91. Ind.—Triplett v Carlson, 191 N. 
E. 82, 206 Ind. 673. 

92. Me.—^Inhabitants of Phippsburg 
V. Sagadahoc County Com’rs, 141 
A. 95, 127 Me. 42 

93. U S.—^Rockingham County v. Lu- 
ten Bridge Co, C.CA.N.C,, 36 P.2d 
301, 66 A.L R 736 

Ala—^McKee v. Chilton County, 97 
So. 610, 19 Ala App 392 

Fla.—Kirkland v. State, 97 So. 602, 
86 Fla. 64. 

IlL—^People ex rel Dooley v. New 
York, C & St. L. R. Co., 16 N E.2d 
297, 368 Ill 636 

Ky —^Parmer v Marr, 38 S W 2d 209, 
238 Ky. 417—Leslie County v 
Keith, 18 SW2d 1012, 227 Ky. 
663. « 

Miss.—^Wade v. Woodward, 145 So. 
737, 166 Miss. 406 

N H.—City of Laconia v. Belknap 
County, 172 A. 246, 86 N.H 566. 

N.C—O’Neal v. Wake County. 146 S, 
B 28, 196 N.C 184. 

N.D—^Rolette State Bank v. Rolette 
County. 218 N.W. 637, 56 ND. 
671—State v. Larson, 169 N.W. 626, 
48 N.D 1144 

Okl —^Austin Western Road Machin¬ 
ery Co. V, Board of Com'rs of 
Hughes County, 62 P.2d 1171, 178 
Okl 336—^Western Paint & Chemi¬ 
cal Co V. Boaid of Com'rs of Km#- 
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that the board need not meet for the mere purpose 
of ordering notice to be given of a hearing of charg¬ 
es against officers appointed by them;®** and acqui¬ 
escence, to constitute acquiescence by the county, 
need not be by the full county board in formal meet¬ 
ing assembled.^*5 The members of a county board 
must attend the sessions thereof, unless excused for 
reasonable grounds.®^ 

Time, The time for the regular meetings of 
county boards is often fixed by statute,®*^ as is also 
the duration of their sessions,®® but in the exercise 
of its legislative functions, a county court is not 
subject to the rules apphed to judicial courts as to 
the time such courts must exercise strictly judicial 
functions.®® Under some statutes, county boards 
must by ordinance provide for the holding of reg¬ 
ular meetings.! Some statutes relating to the time 
of holding regular sessions are deemed merely di¬ 
rectory,^ while others are mandatory m the sense 
that, where an attempt is made to hold a regular 
meeting at a time other than that fixed by statute, 
business done at such alleged meeting is null and 
void.® Under a statute providing that the regular 
session of the board shall continue only so long as 
the necessary business of the session requires, the 
question whether the necessary business of the ses- 

flsher County, 46 P.2d 548, 172 Okl. 

699 

Tex.—Tarrant County v. Smith, Civ. 

App, 81 SW2d 687, error re¬ 
fused. 

15 C J. p 460 note 10. 

Beason for rule 

Hequirement that the county board 
meet as court and in open session is 
not formal, but substantial, its pur¬ 
pose bein^r to enable members to have 
benefit of knowledge and opinions of 
other members, and to enable pub¬ 
lic to know when and where its af¬ 
fairs are being transacted.—Tarrant 
County V. Smith, supra. 

Answer to action against county 

Answer filed by some of county 
commissioners, without regular or 
special meeting of board, or notice 
to other commissioners, could not be 
considered as answer, in behalf of 
county.—Rockingham County v. Lu- 
ten Bridge Co, C C A N C, 36 F.2d 
301, 66 A.L,.R. 736 

^ Mich —Gager v Chippewa Coun¬ 
ty, 10 N-.W. 186, 47 Mich. 167. 

96. U.S.—Oak Grove Constr. Co. v. 

Jefferson County, Tenn, 219 P. 

858, 135 CCA 528. 

96. Tenn.—State v Read, 278 SW. 

71, 162 Tenn. 442. 

97* Tenn.—S. M. Williamson & Co. 

V. Sheltrn, H S.W.2d 882, 158 Tenn. 

166. 

15 C.J. p 461 note 13. 


sion absolutely require*? its continuance is for the 
determination nt the br»ard.* I'erms prescribed by 
statute are “regular” in the sense that they c.xist 
for ])rescribed periods, and in the sense that genera? 
public business within the jurisdiction of the board 
may then be transacted,*' and a meeting at which 
the board is required b> statute to elect a chairman 
is a '‘regular” meeting.® 

In the absence of statutory provisions on the 
question, county boards may followr a custom of 
having stated days m each month for regular meet¬ 
ings,'^ and w’here, after an amendment omitting a 
provision of the original statute specifying the times 
for regular meetings, the board continues for a long 
period, in good faith, and with public acquiescence, 
to meet at such tunes, the validity of business trans¬ 
acted at such meetings will be recognized in the 
public interest.® 

Place, Obviously, the county board must sit 
somew'here.® In the absence of a statute authoriz¬ 
ing it to meet elsew’here, it has been held that a 
county board may meet only at the county seat;!® 
but other authority holds that, in the absence of a 
statutoiy^ requirement that the sittings of the coun¬ 
ty board be at the county seat, the orders of the 
board made anyw'here in the county are valid,!! 

mg for the transaction of business 
under the revenue law —Davis v, 
Grice, 106 So. 631, 141 Miss 412 
99. Ala—Hicks V. State, 75 So 636, 
16 Ala.App 8S. 

1. Cal—^People v. Dunn, 26 P. 761, 
89 Cal. 228 
15 C J P 461 note 17. 

а. N C —People V Green, 75 N.C. 
329 

3. Ind —Payette County v. Chit¬ 
wood, 8 Ind 504 

Or—State v. Rhodes, 85 P 332, 48 
Or. 133 

4b Ind.—State v Richey, 172 N.E 
119, 202 Ind. 116—^Kraus v Leh¬ 
man, 83 N.B. 714, 84 N.B. 769, 170 
Ind. 408, 15 Ann.Cas. 849. 

5. Ind—^Heim v Brammer, 44 N.E 
638, 145 Ind 606. 

б. Kan—Molyneux v. Grimes, 98 P. 
278, 78 Kan 830. 

7. Pla—Douglass v. Baker County, 
2 So. 776, 23 Fla. 419 

8. Miss —^Wade v Woodward, 146 
So. 737, 166 Miss. 406. 

9. Ala.—^Washington County Comrs, 
Ct. v. State, 44 So. 466, 151 Ala. 
561. 

la Ark—^Kleiner v. Parker, 8 S.W. 
2d 434, 177 Ark, 671. 

Ala —Washington County 

Comrs. Ct. v. State, 44 So. 465^ 151 
Ala. 56L 


Statute concexnli^r election and term 
of office 

Statutes such as are treated in the 
text are not changed or superseded 
by a statute changing the time of 
election and extending terms of of¬ 
fice—^Wright V Campbell, 67 A 186, 
74 N J Law 609, affirming 64 A. 171, 
74 N J.Law 82—^Van Emburgh v. 
Trail, 64 A. 173, 73 N.J.Law 394 

98. Miss,—^Davis v. Grice, 106 So. 

631, 141 Miss 412. 

16 C J. p 461 note 14 

Attendaaoe of chairman 

Statute requiring county court 
chairman to attend at county seat 
on a certain day of each month, and 
such subsequent days as may be 
necessary, does not limit the require¬ 
ment to days immediately succeed¬ 
ing such date, but includes any days 
of the month which may be neces¬ 
sary —S M. Williamson & Co v 
Shelton, 11 SW.2d 882, 168 Tenn. 
166 

Bevenne statute held inapplicable 

The fact that an order of the board 
affects the public revenue does not 
make the validity of the order deter¬ 
minable by a statute authorizing 
the board to meet for the transac¬ 
tion of business under the revenue 
law as long as such busmess may re¬ 
quire, where the meeting at which 
the order was made was not one spe¬ 
cially designated by law as a meet- 
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and that where the board is exercising its legisla¬ 
tive functions, it is not subject to rules governing 
the place where courts must exercise strictly judi¬ 
cial functions.^2 In any case, if the board may sit 
at a place for a particular purpose, it may sit there 
to discharge the duties connected with that pur- 
pose.^3 Statutory provision is sometimes specially 
made as to the place of holding meetings of county 
boards such a provision has been held inapplica¬ 
ble to committee meetings of members-^® In some 
states, an grder of the board made at another than 
the prescribed place without legal excuse is unau¬ 
thorized and void,i® while, in others, action taken 
by the board at a place other than that designated 
by statute is not for that reason illeg^l.^'^ 

Open or closed meetings. By virtue of express 
constitutional and statutory provisions in some 
states, the sittings of county boards must be pub¬ 
lic,^* and every person may freely attend.!^ 

b. Quorum 

The number of members of a county board necessary 
to constitute a quorum for the transaction of business is 
usually a majority, although a greater number may be 
required by law. 

The number of members of a county board or 
court necessary to constitute a quorum for the 
transaction of official business is usually a major¬ 
ity.*® Of course, a greater number may be express¬ 
ly required by law;*! and under some statutes, two 
thirds of all the members elected constitute a quor¬ 


um,** or certain business may be transacted only if 
the full board is present and acting,** although or¬ 
dinary business may be transacted by a majority of 
the board.*^ Statutory requirements as to a quor¬ 
um must be complied with in order that the acts of 
the board may be valid.*® 

Only members competent to act on a matter be¬ 
fore the board may be counted in determining 
-whether a quorum is present,*® but the mere fact 
that one of the members present is personally in¬ 
terested in the proceedmgs at hand does not oust 
the board of junsdiction.*^ 

Proof, The presence of a quorum is not required 
to be proved by the legal votes actually given, but 
may be established by other proof, like any other 
fact in the cause.** 

Prevention of quorum. The members of a coun¬ 
ty board are duty bound not to refrain from at¬ 
tending meetings of the board for the purpose of 
preventing the formation of a quorum.** 

c. Vote 

The majority of a quorum of a county board can or¬ 
dinarily perform any act which a majority of the board 
could perform If all were present. Only members may 
vote. In the absence of a mandatory statute, an Informal 
or irregular ballot will not vitiate the proceedings. 

Ordinarily, the majority of a quorum of the coun¬ 
ty board present can perform any act which a ma¬ 
jority of the board could perform if all were pres- 


UU Ala.—Hicks T. State, 75 So. 636, 
16 Ala.App 88. 

13. Ala.—Washington County v. 
State. 44 So 465. 151 Ala 561. 

Neb —^Memck County v. Bat¬ 
ty. 4 N.W 959. 10 Neb. 176 

15 C.J. P 461 note 29. 

15b Iowa—State v. Naumann* 239 N 
W. 93, 218 Iowa 418, 81 A.L,R. 
483. 

16L Miss.—Sexton v Coahoma Coun¬ 
ty. 38 So. 636, 86 Miss. 880—State 
V Hams, 18 So. 123. 

Neb.—^Merrick County v. Batty, 4 N. 

W. 959. 10 Neb 176. 

15 aJ. p 461 note 30. 

17- Ky.—^Mossett v. Newport, etc.. 
Bridge Co.. 60 S.W. 63. 106 Ky. 518, 
20 Ky.Ii. 1969. 

N.T.—Smith v. Roberts, 118 N.T.S. 
672. 60 Misa 427. 

10. Mo.—State v. XMemer. 164 S.W. 
517, 265 Mo 336. 

Tex.—^Tarrant County v. Smith, Civ. 
Appb. 81 S.W.2d 637. error refused. 

15- Mo.—State v Btemer, 164 S.W. 
517. 256 Mo. 886. 

SOL Fla.-H5oott V. State. 148 So. 249. 
260, citing Ooxpiui Jtudhk 


Hawaii.—^Lsmier v. Kumalae, 29 
Hawaii 392 

La—State ex reL Porterle v. Smith, 
162 So 413, 182 La 662. 

15 C J p 461 note 35. 

Two of three members 
Iowa.—Riggs V. Board of Sup'rs of 
Van Buren County. 164 N.W. 359, 
181 Iowa 178. 

Threo of flva members 

Since three out of five members 
constitute a majority, statutory pro¬ 
visions variously requiring three 
members or a majority for a quorum 
to tx^ansact business are not in con¬ 
flict.—Austin-Western Road Machin¬ 
ery Co. V. Fayette County, C.CA.Ga.. 
99 F.2d 565. 
trader Texas statute 

(1) Under a Texas statute provid¬ 
ing that any three members of the 
board. Includmg the county Judge, 
shall constitute a quoruiin. any three 
members may constitute a quorum 
without regard to the fket that one 
of such members may or may not be 
the county judge.—-Dolton v, Allen, 
215 S.W. 439. 110 Tex. 68, conformed 
to, Civ,App.. 218 S.W. 78. 

<2) However, earlier cases took 
the view that, in the absence of the 
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judge, no number of members less 
than all the others would constitute 
a quorum.—Cobb & Gregory v. Dies. 
TexCxvApp., 208 SW 438, error re¬ 
fused. 

15 C J. p 462 note 36 [aJ 
21. Ind.—Catterlm v. Frankfort. 87 
Ind. 45. 

15 aJT p 462 note 36. 

82. Neb.—Inavale Tp. v. Bailey. 53 
N.W. 466, 35 Neb. 463—State v. 
Saline County. 25 N.W. 587. 18 
Neb. 422 

28L Mass—Joslyn v. Franklin Coun¬ 
ty, 16 Gray 667. 

24. Mich.—^Howland v. Prentice, 106 
N.W 1105, 143 Mich, 347. 

25b Tenn.—Coleman v. Smith. Mart, 
d; Y. 86. 

26. Hawaii.—^Lymer v. Kumalae. 29 
Hawaii 392. 

27. Ind.—^Thompson v. Ferguson. 
102 KB. 965, ISO Ind. S12. 

Tex.—^Dalton v. Allen, 216 S.W. 439, 
110 Tex. 68. conformed to. Ctv. 
App., 218 S.W 73. 

88. Pa—Commonwealth v. Read. 2 
Ashm. 261. 

29l Tenn—State v. Read, 278 RW. 
I 71, 152 Tenn. 442. 



20 C.J.S 


COUNTIES 


§ 88 


ent,®® where all the members composing the quor¬ 
um are competent to act on the question before 
them.®^ Some statutes, however, provide that, 
when certain named matters are under considera¬ 
tion, there must be action by a majority of the 
whole board rather than of a quorum,®® but statutes 
of this nature refer to the entire membership in 
existence at the time, as distinguished from the en¬ 
tire board elected.®® Where a majority has pow’er 
to act, an order entered by a majority vote has the 
same effect as one entered unanimously.®^ W'here 
the county judge has a right to vote on questions 
before the board, he must be included in any count 
to determine whether a -requisite number of the 
members of the court have acted;®® and where this 
right is established by the constitution, and the con¬ 
stitution further prescribes that a majority of the 
members shall constitute the board for the purpose 
of transacting business, the legislature may not pro¬ 
vide that on a tic vote, which shall continue for a 
specified period, a majority of the commissioners 
shall have power to break the deadlock and trans¬ 
act the business of the board.®® 

Who may voie. Ordinarily, only members of the 
county board may vote.®*^ Thus, where the county 
judge, although he be the presiding officer of the 


board, is not a member thereof, he may not, unless 
exprtssly authorized, vote on matters coming be¬ 
fore the board, even in case of a tic vote,®® but if 
he IS a member, he may vote on questions coming 
before that bodj.®® A member owning property ad¬ 
joining projierty which the board proposes to pur¬ 
chase IS not disqualified from voting for the pur¬ 
chase, in the absence of a showing that he will ac¬ 
tually benefit personally therefrom.^® 

Submission of matters to z^ote. Where the board 
has jurisdiction of the subject matter, the presid¬ 
ing officer has no discretion in receiving and sub¬ 
mitting to a vote motions regularly offered, but 
must allow the members to express their will in 
adopting or rejecting such proposals.'*^ Unless 
statutory provisions as to the manner in which a 
county board shall exercise its power are manda¬ 
tory,^® an informal and irregular ballot on a reso¬ 
lution will not vitiate the proceedings.^® 

Absent or nonvoting members. Absent members 
may not be counted as voting, in the absence of suf¬ 
ficient authorization for such procedure but the 
presiding officer, where he was present and entitled 
to vote, although he did not vote, has been deemed 
to have voted with the majority of members who 
did actually vote.^® 


aOL Wis.—St. Aemlllanus Orphan 
Asylum v. Milwaukee County, 82 
N.W. 704, 107 Wis. 80. 

15 C X p 462 note 42. 

Three xneoDihar hoard. 

(1) Where the board is composed 
of three members, action may be tak¬ 
en only by two members thereof con- 
cumnr- 

Iowa.—^Rlggs V. Board of Sup’rs of 
Van Buren County, 164 NW. 359, 
181 Iowa 178. 

Or—Stevens v- Tillamook County, 
273 P. 716, 128 Or. 339. 

(2) Under a statute so providing, 
tf but two members are present and 
disagree, the question should be con¬ 
tinued. Where the question has been 
BO continued, and at the following 
meeting there are present only two 
members, one of which was not pres¬ 
ent at the previous meeting, the mat¬ 
ter should be heard or continued, not 
dismissed,—^Higgs v Board of Sup'rs 
of Van Buren County, supra. 

91. CaL—^People v. Harrington, 63 
Cal. 267. 

Wis.—Oconto County v. BtaJl, 2 N.W. 
291, 47 Wis. 208. 

16 C X p 462 note 43. 

39. HL—Cumberland County ▼. 

Webster, 63 Ill. 141. 

15 CX p 462 note 44. 

ITnawlmous vote 

Under some oircumptances, a un- 
anuhotts vote may be required by 


statute —State ex rel. Wood ▼- Haeg- 
er, 33 P.2d 753, 55 Nev. 331. 

33. NC—Salem v. Wachovia X & 
T. Co., 65 S.B 442, 143 N.C 110, 
118 Am S.R 791. 

15 C J p 462 note 45. 

34. Ky—Jefferson County v. Jeffer¬ 
son County Fiscal Ct-, 170 S.W 
1171, 161 Ky. 638. 

Ky —^Barnett v. Gilbert, 176 S. 
W. 1029, 164 Ky. 564 

36. Ky.—^Kirchdorfer v Tincher, 264 
SW. 766, 204 Ky. 366, 40 ALR. 
801. 

37- Tenn.—^Reeder v. Trotter, 216 S. 
W. 400, 142 Tenn. 37. 

PersoB. not legally ooftfirmed as a 

member is disqualified to vote—^Ly- 
mer v. Kumalae, 29 Hawaii 392. 

38. Tenn—^Reeder v. Trotter, 215 S 
W. 400, 142 Tenth 37. 

Statute oreatiiig eoraty Judgeship 
IS held not to authorize him to vote 
on matters before the county court, 
of which he is not a member.—^Reed¬ 
er V. Trotter, 216 S.W. 400, 142 Tenn. 

37. 

39. Ky.—Hollis V. Weissenger, 185 
SW. 410, 148 Ky. 72. 184 S.W. 176, 
142 Ky. 129. 

40. W.Va.—Beall v. Brooke County 
Court. 138 SE 730, 104 W.Va 64. 

41. Tex.—^Hansbro v Neiderhofer, 
Clv.App., 83 S.W.2d 686- 
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49. Aye and uay vote 

Where a statute so provides, the 
vote on certain matters must be by 
ayes and nays and entered of record; 
the taking of a viva voce vote is not 
compliance with such a statute — 
People V Chicago & B I. Ry. Co, 
146 N.E. 716, 314 Ill. 362. 

43. Tex—^Earnest v, Woodlee, Cxv- 
App., 20$ SW 963, dismissed for 
want of Jurisdiction. 

15 C J. P 462 note 49. 

AaisoiinoeBaien.t of adoption as vote 
In circumstances in which the pre¬ 
siding officer's vote is necessary to 
the adoption of a resolution, his an¬ 
nouncement of the adoption of the 
resolution is equivalent to his cast¬ 
ing his vote in favor thereof. 

Ga—^Roberts v Dancer, 98 S E. 297, 
20 Oa.App 762. 

tiSL —Jackson v Parish of Vernon, 91 
So. 509, 150 I^a. 1057. 

44k Hawaii.—Lymer v. Kumalae, 29 
Hawaii 892 
Affirmative vote 

A rule of the board authorizing it 
to record as voting affirmatively a 
member who, after being ordered to 
vote, refuses to do so, does not au¬ 
thorize It so to record the vote of 
a member not present when the vote 
18 taken.—^Xymer v. Kumalae, svtpra. 

45. Ky.—^Xawrence County v. Iswre- 
ence Fiscal Courts 229 SLW» 

191 Ky. 45. 
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d. Adjotmied Meetings 

In the absence of a statute to the contrary, a county 
board convened In regular or special session may ad¬ 
journ or take a recess to a subsequent day or from day to 
day until its business Is finished, and at the adjourned 
meeting may transact any business which it could 
transact at the meeting which is continued. 

In the absence of any express provision to the 
contrary, in most jurisdictions, when a county board 
IS once lawfully convened, either in regular or spe¬ 
cial session, it may adjourn or take a recess to a 
subsequent day or from day to day until the busi¬ 
ness before it is finished.-*® There is, however, au¬ 
thority to the contrary and, of course, a limita¬ 
tion necessarily implied from the right of adjourn¬ 
ing over is that the session cannot be extended be¬ 
yond the time expressly fixed by statute for the ter¬ 
mination of the session,^® or beyond the commence¬ 
ment of the next session fixed by law,^® unless the 
statutory limitation is merely directory.®® Where 
the time over which a board may adjourn is not 
limited by statute, the duration of the recess or ad¬ 
journment should be governed wholly by the exi¬ 


gencies of the case and the public welfare.®^ To 
make the business transacted at the adjourned meet¬ 
ing legal, the adjournment must be made at a ses¬ 
sion legally convened®- and must be to a day cer¬ 
tain,®® with public notice, when required by stat¬ 
ute ®^ The date fixed is not subject to change by 
the board®® or its chairman,®® and where the board 
fails to meet on the day set the result is an adjourn¬ 
ment sine die.®*^ 

A meeting held in pursuance to a valid order of 
adjournment is but a continuation of the regular 
session,®® and ordinarily any business may be trans¬ 
acted at It which might have been transacted at the 
meeting of which it is a continuation.®® In other 
words, a session of the board embraces all adjourn¬ 
ments,®® and, although done at an adjourned term, 
the acts of the board have the same validity as if 
done on the day of the re^lar meeting prescribed 
by law.®i However, where it is required by stat¬ 
ute that the order for the adjourned meeting speci¬ 
fy the character of the business to be transacted, 
only such business as is specified in the order can 
legaHy be transacted.®® 


Oonnty Jud^a, a member of the 
fiscal court, is deemed to have voted 
with the majority of those voting 
where he is present but not voting.— 
Mitchell V, State Highway Commis¬ 
sion, 66 S.W2d 991. 247 Ky. 188— 
X^wrence County v L*awrence Fiscal 
Court, 229 S,W. 139, 191 Ky. 46. 

46. Ind.—State v. Richey. 172 NB 
419, 202 Ind 116—Laird v. State, 
163 N.E 263, 200 Ind. 319 
Kan.—State v. Board of Com’rs of 
Jefferson County, 9 P 2d 637, 639. 
135 Kan 7, quoting Cozpiui Jnxis. 
Wis.—^Dandoy v Milwaukee County, 
254 N W 98, 214 Wis 586. 

15 C J. p 462 note 50. 

Adjouzunant held not prajudlotal 
A county board, charged with mak¬ 
ing appraisals and computations, did 
not, having considered all matters 
requiring testimony, prejudice the 
parties’ rights by adjourning the 
meeting to continue the following 
day at the towns involved for the 
purpose of inspecting properties and 
accounts.—^Inhabitants of Town of 
Jonesport v. Inhabitants of Town of 
Beals, 158 A. 860, 131 Me. 37. 

Daily meeting is unnecessary to 
prevent an adjournment sine die.— ^ 
State V. Richey, 172 N.B. 119, 202 
Ind, 116. 

Ststnte held not to limit discretion 
A statute providing for a regular 
session to begin on a certain date 
and to continue as long as the busi¬ 
ness of the session requires is not 
mandatory in the sense of giving ju¬ 
dicial control over the discretion of 
the board in fixing its meetings d\ir- 


mg the session —State v. Richey, su¬ 
pra 

4/7, Miss.—^Wolfe V. Murphy, 60 
Miss 1—Smith V. Nelson, 67 Miss 
138 

4B, Ark—Gnmmett v. Askew, 2 S. 

W. 707, 48 Ark. 151. 

Ind—Laird v. State, 163 NB. 263, 
200 Ind 319 

49. Ala—McClure v. State, 88 So. 
35, 17 AlaApp. 618. 

15 C J. p 462 note 62. 

M Mmn.—Banning v. McManus, 53 
N.W* 636, 61 Minn. 289. 

Dunltation on compensation 
A statutory limitation on the 
length of sessions has been held to 
be merely directory, its majufest 
purpose being to limit the per diem 
compensation of the members of the 
board.—^Bannmg v. McManus, su¬ 
pra. 

61. Idaho —Gilbert v. Canyon 
County, 94 P. 1027, 14 Idaho 429. 
53. Idaho.—Gilbert v. Canyon Coun¬ 
ty, supra. 

53. Ill —^People ex reL Dooley v. 
New York, C & St. L. R • Co., 16 
N-E.2d 297, 267 HI. 536. 

16 C J. p 463 note 68. 

Adjournment until call by presid¬ 
ing ofltoar IS an adjournment sine die 
precluding the board from thereafter 
acting until convened in some man¬ 
ner prescribed by law.—^People ex 
rel Dooley v New York, C. & St. L. 
R. Co, 15 NB2d 297, 367 Ill. 636— 
People V. Millard, 139 N.B. 113, 807 
111. 556. 

64. Idaho.—Gilbert v. Canyon Coun¬ 
ty. 94 P. 1027. 14 Idaho 429. 
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55. Nev.—State v Manhattan Silver 
Min Co, 4 Nev 318 

66- Ill—^Marsh v. People, 80 NB. 
1006, 226 Ill. 464 

67. Idaho—Gilbert v Canyon Coun¬ 
ty, 94 P 1027, 14 Idaho 429. 

Ill—Marsh v People, 80 NB. 1006, 
226 Ill. 464. 

56, Ind—^Laird v. State, 163 NB. 
268, 200 Ind 319 

Kan.—State v. Board of Com*rs of 
Jefferson County, 9 P2d 637, 639, 
135 Kan 7, quoting Corpus Jttris. 
SD.—State v. Risty, 213 N.W. 962, 
51 SD. 836 
15 C J. p 463 note 63. 

56. Ind.—^Laird v. State, 163 N.E. 
263, 200 Ind. 319. 

Kan.—State v. Board of Com’rs of 
Jefferson County, 9 P2d 637, 689, 
135 Kan. 7, quoting Corpus Juris. 
15 aJ p 463 note 64. 

ea Mich—^Ehinger v Graham, 165 
N.W. 747, 190 Mich. 132. 

61- Ala.—^McClure v. State, 88 So. 

35, 17 Ala.App 618 
15 OJ p 463 note 66. 

62. Mias —City of Grenada v. 
Grenada County, 150 So. 667, 167 
Miss 814—Davis v Grice, 106 So. 
631, 141 Miss. 412. 

15 C.J. p 463 notes 67, 68. 

Parties* consent immaterial 

The consent of all the parties that 
business other than that specified In 
the order be transacted at the ad¬ 
journed meeting does not alter the 
effect of the lack of such a specifica¬ 
tion.—City ot Grenada v. Grenada 
County. 160 So. 667, 167 Miss. 814. 
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Where a board meets on the day fixed by law, 
makes an ineffectual adjournment sine die, and 
then reconvenes, it is lawfully convened in regular 

session,®^ 

e. Special Meetings 

under the various statutes, special meetings of a 
county board may generally be called whenever the 
public interests require. If the statute prescribes the 
procedure for calling such meetings, it must be sub¬ 
stantially followed. 

In addition to the regular meetings of the county 
board, special meetings may be called whenever 
the public interests require it and, in the absence 
of a statute to the contrary, these special meetings 
may be held at such times and such places as the 
board may find convenient.®^ The special session 
provided for by some statutes is not a prolongation 
of the regular session in the dispatch of public busi¬ 
ness; It may be called when a proper adjourn¬ 
ment has not been taken in regular session to a 
subsequent date.®® 

There is some conflict of authority as to the 
powers which may be exercised by a county board 
at a special meeting, due perhaps to a difference in 
the provisions of the statutes, it being the rule in 
some states that only such business can be transact¬ 
ed as is specified in the notice of,®^ or order for,®® 
the meeting, while, in other states, the board is not 
confined strictly to the business stated in the no¬ 
tice,®® Likewise, it is held in some states that only 


S fiS 

special business can be transacted at a <ipecial meet¬ 
ing,'^® while, in others ordinary business ma> be 
taken up.^^ However, business cannot be transact¬ 
ed at a special meeting W'hich i^* expressly required 
to be transacted at a regular meeting.‘2 

If a statute prescribes the pnicediire for calling 
a special meeting of the county board, it must be 
followed, and a special meeting held without the 
observance of such statutory requirements will not 
ordinarily be legal, nor will the business done there¬ 
at be binding."® It will be presumed in a collateral 
proceeding that a special meeting of a county board 
WB.S duly and regularly convened,^'* and the bur¬ 
den of proving the contrary rests on him who as¬ 
sails the validity of the meeting."® In the absence 
of an express statutory requirement, an order en¬ 
tered of record and signed by the presiding officer is 
not necessary' for the purpose of calling a special 
meeting.76 

By whom called. In some jurisdictions, express 
provision is made for the calling of special meetings 
of county boards by designated county officers,"*^ 
who shall determine whether such special session 
IS required by the public interests, and whether 
such an emergency exists as will justify a shorter 
notice than that usually required.^® In other juris¬ 
dictions, a special meeting may be called by the 
president or the chairman of the board,^® or by a 
majority®® or other specified number®^ of the mem- 


63. Iowa—Beatle v. Roberts, 137 N 
W 1006, 166 Iowa 575, Ann Cas. 
1916B 770. 

64. Tenn —^Walrasley v. Franklin 
County, 182 S.W. 699, 133 Tenn 
679. 

15 CJ. p 463 note 70. 

SmexfiTMioy 

Under a statute so providing:^ the 
county board may be convened in 
an emergency; the expiration of the 
county's lease on a building used as 
the courthouse may In some circum¬ 
stances create an emergency war¬ 
ranting the calling of a meeting to 
make an appropriation for the con¬ 
struction of a courthouse—^Klemer 
V. Parker, 8 S.W2d 434, 177 Ark. 
671. 

66. N'.T.—^People v. BrinkerhofC, 68 
N.T. 269, alflrming 7 Hun 668. 

6& Ala.—Covington County v. Mer¬ 
rill, 68 So 971, 193 Ala. 521. 

67. Cal—^E1 Dorado County v. Reed, 
11 Cal. 130. 

Colo.—^People v Carver, 88 P. 33fi, 5 
Colo.App. 156. 

Wash.—State v Headlee, 53 P. 948, 19 
Wash. 477. 

68. Idaho.—Gilbert v Canyon Coun¬ 
ty, 94 P. 1027, 14 IdaJio 429. 

16 C.J, p 464 note 90. 


69. Iowa.—Mitchell County v Hor¬ 
ton. 39 N.W 394, 75 Iowa 271. 

15 C J. p 464 note 91. 

TOb Ala—Walker v State, 67 So. 

719, 12 Ala.App. 229. 

Ark —Pulaski County v. Liincoln, 9 
Ark. 320 

15 C J p 464 note 92. 

Sizing of con.Tict8 is a special duty 
of the county board, which may be 
performed at a special meeting — 
Bowden v. State, 97 So. 467, 19 Ala. 
App. 377. 

15 C.J p 464 note 92 ta]. 

7X. Wis.—City of Appleton v. 

Bachman, 220 N.W. 393, 197 Wis. 
4. 

15 C J p 466 note 93. 

73. Tex.—^Pree v. Scarborough, 8 S. 
W, 490, 70 Tex. 672. 

73^ Ill.—^People ex re4. Dooley v. 
New York. C & St. L. R Co., 16 
NB.2d 297. 867 III 636—People v. 
Millard, 139 NR. 113, 307 IlL 556. 

15 C J p 468 notes 75, 76. 

74. Mich.—^Wayne County v Wayne 
Cir. Judges, 64 N.W. 42, 106 Mich. 
166. 

16 C.J. p 468 note 77. 

75- Mich.—^Wayne County v. Wayne 
Cir. Judges, supra. 
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76- Ky—Combs v. Center, 28 SW. 
2d 37, 234 Ky. 364 

77. Neb—Brooks v MacLiean, 144 
NW. 1067, 95 Neb 1$ 

15 C.J. p 463 note 79. 

78- Ind—^Jussen v Liake County, 95 
Ind. 667. 

15 C.J. p 463 note 80. 

79. Pla.—^Douglass v. Baker County, 
2 So. 776, 23 Fla. 419. 

16 C-J. p 464 note 81. 

80. Ky.—^Meadors v Williams, 178 
S W. 1114, 163 Ky 398. 

15 C.J p 464 note 82. 

Ohainnaa at raquast of majoxtty 

(1) Under some statutes, a special 
meeting may be called by the chair¬ 
man on the request of two of the 
three members of the board.—Paola, 
etc,, R. Co. V Anderson County 
Comrs., 16 Kan. 302. 

(2) The chairman being a member, 
he may call the meeting at the re¬ 
quest of himself and another mem¬ 
ber.—Patrick V. Board of Com'rs of 
Haskell County, 193 P. 1061, 108 

141. 

81. Ill —^People ex rel Dooley t- 
New York. C. & St. L. R. Co.. 16 
NH.2d 297, 368 Ill. 686, 
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hers of the board. Where a statute provides that 
the meeting shall be requested by the members, the 
board cannot empower its chairman to call meet¬ 
ings whenever he chooses.^2 

Notice, W''here a special meeting of a county 
board is called, proper notice thereof should be giv¬ 
en.*^ Such notice should state the time,^^ place, 
and object*® of the meeting. If practicable, it 
should be personally given to, or served on, every 
member of the board but provision is also made 
in some states for notice by publication or by post¬ 
ing,** Where notice of some kind is actually giv¬ 
en, and the board meets in pursuance thereto, ir¬ 
regularities in the notice^ or service thereof, are 
not fatal to the validity of the meeting;** and the 
question of notice has been held to be immaterial 


where all the members of the board were present 
at a special meeting in pursuance to a previous 
resolution.** 

§ 89. Delegation of Authority 

A county board may not delegate its powers involving 
the exercise of judgment and discretion, but may delegate 
Its ministerial and executive duties. 

The right of a county board to delegate its au¬ 
thority depends on the nature of the duty to be per- 
formed.*! Powers involving the exerase of judg¬ 
ment and discretion are in the nature of public 
trusts and cannot be delegated to a committee or 
agent.** Duties which are purely ministerial and 
executive and do not involve the exercise of dis¬ 
cretion may be delegated by the board to a com¬ 
mittee or to an agent, an employee, or a servant.** 


88. Ill.—People ex rel. Dooley v. 
New York, C. & S. L R. Co, 16 
NE2d 397, 368 111 636 

83. Ky—Combs v Center, 28 SW, 
2d 37, 234 Ky. 364. 

15 CJ. p 464 note 83. 

84. Ky—Combs v Center, supra 

85. Ky—Combs v Center, supra. 

86. Iowa—^Mitchell County v. Hor¬ 
ton, 39 N.W. 394, 76 Iowa 271. 

16 C.J. P 464 note 84. 

8ff. Kan.—Patrick v. Board of 
Comers of Haskell County, 193 P. 
1961, 108 Kan. 141. 

15 C.J. p 464 note 85. 
scomber purposely avoiding service 
The necessity of personal service 
18 disi>ensed with in the case of a 
member who absents himself from 
the county for the purpose of frus- 
tratingr attempts to serve him.—State 
ex rel Peterson v. Holmes, 263 NW. 
293, 195 ^Mmn. 423. 

88. Idaho.—Gilbert v. Canyon Coun¬ 
ty. 94 P 1027, 14 Idaho 429, 

15 C.J p 464 note 86. 

89. Ark.—Cleveland County v. 
Pearce, 287 S.W. 693, 171 Ark. 
1145. 

15 aJ. P 464 note 87 
90 l Ky.—Graves County v. Dowdy, 
80 S.W.2d 597, 258 Ky. 544. 

Mont—^Reld v. lancoln County, 125 
P. 429, 46 Mont 31. 

91 . Idaho.—Johnson v. Youn$, 23 
P.2d 723, 729, 53 Idaho 271, guot- 
'ittg GorpiBi Jtizls. 

Mont—State v. Timmons, 189 P. 
S71, 57 Mont 602. 

N.T.—Brown v. Ward, 216 N.T.S. 
402. 

98. U-S.—^Hickman County v. Nash¬ 
ville Bndge Co, C.C A.Tenn., 66 
F.2d 174. 

Cal.—Ffcrat Nat Bank v. Ball. 266 P. 
604, 90 CaLApp. 709—Stowe v. 
Maxey. 258 F. 717, 84 CaLApp. 
532. 

Idaho.—Johnaon v. Young, 28 F.2d 


723, 729, 53 Idaho 271, quoting Cor¬ 
pus Juris. 

Ky.—Calvert v. Allen County Fiscal 
Court 67 SW2d 701, 262 Ky. 

450—Conrad v Pendleton County, 
273 S W. 57, 209 Ky 526 
Mont—State v Timmons, 189 P. 871, 
57 Mont. 602 

NY—Brown v. Ward. 216 NY.S. 
402 

Tex—^Loving County v Higginboth¬ 
am, Civ App, 115 S W.2d 1110, er¬ 
ror dismissed. 

15 CJ. p 465 note 9$, p 545 note 50 
Necessity of board acting as legal 
entity see supra § 87. 

Power of board to contract for serv¬ 
ices of agents, servants, and at¬ 
torneys see infra §§ 180, 181. 
PartioTilar powmrs held not delegable 

(1) Control and disposition of 
county property.—Johnson v. Young, 
23 P.2d 723, 63 Idaho 271 

(2) Determination of necessity to 
borrow money to pay the indebted¬ 
ness or running expenses of the 
county—^Trotter v. Peterson, 60 S.W. 
2d 149, 166 Tenzu 142. 

(3) Purchase of equipment or sup¬ 
plies for the use of county officials 
or employees in the performance of 
their official duties. 

Ky.—J I. Case Threshing Mach. Co 
v. Commonwealth, 197 S.W. 940, 
177 Ky. 454. 

Okl.—Western Chemical Co. v. Board 
of Com'ra of Pottawatomie County, 
44 P2d 825, 176 Okl. 887—Board of 
Com’rs of Carter County v- George 
D. Barnard Stationery Co., 42 P.2d 
615, 171 Okl. 274—^Board of Com’rs 
of Delaware County v. News-Dis¬ 
patch Printing & Audit Co., 251 
P. 606, 122 OkL 107—News-Dis¬ 
patch Printing Ok Audit Co. v 
Board of Comers of Le Flore Coun¬ 
ty, 240 P. 64, 112 Okl. 188—Bdel- 
mann v. Board of Com'rs of Le 
Flore County, 287 P. H, 110 OkL 
172—Board of Com'rs of Tulsa 
County V. News Despatch Print A 
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Audit Co., 231 R 252. 104 Okl 

261— ^Board of Com'rs of Tulsa 

County V. News-Despatch Print 4b 
Audit Co., 231 P. 251, 104 Okb 

262— Board of Com'rs of Tulsa 

County V. News-Despatch Print 4b 
Audit Co., 281 P. 250, 104 Okl 

260. 

(4) Acquisition of land for road 
and bridge purposes—Calvert v Al¬ 
len County Fiscal Court, 67 S.W.2d 
701, 252 Ky. 450. 

(5) Purchase and allocation of sup¬ 
plies for the relief of citizens of 
the county.—State v. Timmons, 189 
P. 871, 67 Mont. 602. 

(6) Expenditure of money for 
county fair—Stowe v. Maxey, 258 
P. 717, 84 CjBil App. 682. 

(7) Other powers see 15 CJ. P 
465 note 96 [a]. 

93^ Ky. —Calvert v. Allen County 
Fiscal Court, 67 S.W.2d 701, 262 
Ky. 460—Lawrence County V. 
Lawrence Fiscal Court, 229 S.W. 
189, 191 Ky. 45. 

Nob.—^Dunn v. Dixon County, 166 N. 

W. 969, 102 Neb. 1. 

N.T.—Brown v. Ward, 216 N.T.S. 
402. 

Tex.—Galveston County v. Gresham, 
Civ App., 220 S.W. 660, error re¬ 
fused. 

15 CJ. p 465 note 97. 

Particular powers hdA delegable 
<1) Power to carry out details of a 
contract—Hickman County v. Nash¬ 
ville Bridge Co., CCAuTenn., 66 F. 
2d 174, 

(2) Operation of hospital con¬ 
structed by the county and under the 
control of the county board.—State 
Bank & Trust Co. of Richmond v. 
Madison County, 122 S.W.2d 99, 275 
Ky. 601. 

(8) Designation of a newspaper to 
publish a report as to county 
finances.—Overstreet's Bixfx v. Ea¬ 
gles, 206 S.W. 802, 182 Ky. 22A 
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In some cases, the legislature has expressl> au¬ 
thorized the board to delegate its power under cer¬ 
tain circumstances,®^ but the legislature is with¬ 
out constitutional warrant to clothe part of the 
members with authority to name a tribunal to per¬ 
form the duties devolving on the whole board 
Where nothing further appears than the fact that a 
member in doing certain acts was acting under a 
custom that prevailed in the county, it will be pre¬ 
sumed that the board gave him the requisite au¬ 
thority.®® A resolution of the county board in¬ 
viting the advice of other officials in regard to cer¬ 
tain matters, which advice the board may accept or 
reject as it sees fit, is not a delegation of power to 
such officials.®*^ 

§ 90. Ratification 

A county board may ratify or confirm unauthorized 
acts of Its Individual members which it could have au¬ 
thorized in the first instance. Ratification will not be In¬ 
ferred from mere acquiescence. 

Where a county board has authority to do cer¬ 
tain acts in the first instance, it has authority to 
ratify or confirm the unauthorized acts of its indi¬ 
vidual members in regard to such matters.®® Ex¬ 
cept in some jurisdictions,®® if the county board has 
authority to order expenditures or the performance 
of services in behalf of the county, it may cure 
informalities or irregularities in the procedure for 
ordering the making of such expenditures or the 
performance of such services, by a subsequent rati¬ 


fication of the acts done in pursuance of the order 
and in recognition of its lia]nlit> therefor.^ IIow- 
e\er, a ratification will not he inferred fr<im mere 
passive acquiescenceand the boani has no power 
to ratify what it could not have authorized in the 
first instance.® 

§ 91. Records and Minutes 

a. In general 

b. Amendment and alteration 

c. Evidence of acts of board 

a. In General 

County boards usually are rsquirod to keep a record 
of their proceedings, although the record need not be 
kept with technical precision. 

County boards are usually required to keep a rec¬ 
ord of their proceedings,^ and, as appears in subdi¬ 
vision c of this section it has been held that they 
can act or speak only by such record. Their pro¬ 
ceedings are matters of public record of which 
electors are presumed to have notice.® 

WTiile, according to some authorities, orders, 
resolutions, and other acts of the board must be en¬ 
tered of record m order to be valid or effective,® it 
has also been held that the failure to record will 
not render such action void,^ at least in the absence 
of a statute so providing.® 

Contents of record and minutes. Ordinarily, 
mere matter of detail or of evidence need not be 


<4) Preparation of a suitable 
judgrment to be entered In the min¬ 
utes, showing what the board has de¬ 
cided—^Akers v. Remington, Tex.Civ. 
App, 115 S.W 2d 714, error dismissed. 

< 6 ) Other powers see 15 C J. p 466 
note 97 [a] 

94 . Cal—^McCarthy v. Merced Coun¬ 
ty, 115 P. 458, 16 CaJ-App. 676. 

95. Mich—Bobinson v. Westover, 
128 N,W. 904, 169 Mich. 225— 
Zimmer v. Bay County, 128 N.W. 
899, 169 Mich. 213. 

96. Hawaii —Hawaii County v. 
Purdy, 22 Hawaji 272. 

97. Wash.—State ex rel. Taylor v. 
Scofield, 60 P.2d 896, 184 Wash. 
250. 

9 ®. Iowa—Greusel v. O’Brien Coun¬ 
ty, 278 N.W 853, 223 Iowa 747. 
Wash.—State ex rel. Spinney v. 
Hoss. Wash., 36 P.2d 10, 11. Quot¬ 
ing Oozpns juris. 

15 OJ. p 465 note 3. 

99L N.T.—Wallace v. Jones. 107 N. 
T.S. 288, 122 App.Div, 497, af¬ 
firmed 88 N.B. 1184, 195 N.T. 

511. 

1. Wash.—State ex reL Spinney v. 


Hoss, Wash,, 35 P2d 10. 11, quot¬ 
ing Corpus Juris. 

16 C.J. p 466 note 5. 

2. Iowa.—Wilhelm v. Cedar Coun¬ 
ty, 50 Iowa 254. 

15 G.J p 466 note 6 . 

3; Cal.—Stowe v. Maxey. 263 P. 717, 
84 CaLApp. 682. 

15 C.J p 466 note 7. 

4. Ala—^Fountain v. State. 100 So. 
892, 211 Ala. 586. 

Ark.—Covingrton v. Johnson County. 

289 SW. 826. 172 Ark. 442. 

Oa.—^Wood V. Puritan Chemical Co., 
172 SE. 557, 178 Ga. 229. 

Idaho—Shlllmgford v Beneway 
County, 282 P. 864. 48 Idaho 447. 
m,—People ex rel. Prick v. Chicago 
& E. I. Ry. Co., 198 N.E. 212, 361 
in. 470. 

Ind.—^Blue V. State ex rel. Powell, 1 
N.E.2d 122, 210 Ind. 436 
Miss.—^Liee County v. James, 174 So. 

176, 178 Miss. 554. 

115 C.J. P 466 note 9. 

Tax levies 

County commissioners should keep 
zunutes of tax levies showing details 
purposes thereof—Southern By. 
Oo. V. Cherokee County, 148 S.E. 
46r7. 196 N.C. 756 . 
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5. Mich.—Colltns V. Detroit, 161 N. 
W. 905, 195 Mich 330 

8 . Ala,—Shelton v. Blount County, 
96 So 415, 209 Ala. 441. 

Miss.—People’s Bank of Weir v. At¬ 
tala County, 126 So. 192, 156 Miss. 
560 

Tenn.—Epps v. Washington County, 
117 S.W2d 749, 173 Tenn. 373. 

15 C J. P 466 note 13. 
xmoAoial uttaraaoes 

Outgoing members of the court 
cannot, by unofficial utterances, bind 
their successors. Trippeer v. Couch, 
220 P, 1012, 110 Or. 446 
Application of rule to contracts with 
counties see infra S 190 

7m Tex—^Mecom v. Ford, 262 SW 
491, 113 Tex. 109, answers to certi¬ 
fied questions conformed to. Civ. 
App.. 256 S.W. 701—Davis v. Cass 
County. Civ App., 110 S.W 2d 963— 
Brooks V. Frio County, Civ.App., 28 
S W 2d 1107. 

16 C.J. p 466 note 14. 

8 . Minn.—Mahnomen County v. Kly^ 
ver, 230 N.W. 891, 180 Minn. 4:26, 
N.C—^Hearne v. Stanly County. 123 
S.EL 641, 188 N.C 45. 

15 C.J. P 466 note 14 £aj 42>-, 
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made part of the record and where a record of 
some kind is made, it will he assumed that the pro¬ 
ceedings were rightfully had in the absence of any 
suggestinn in the record to the contrar>.i<l 

On the other hand, where county boards have 
only special and limited jurisdiction, see § 83 supra, 
all facts necessary to give jurisdiction must affirma¬ 
tively appear on the record of their proceedings.^^ 
Thus, while proof of service of notice of a special 
meeting need not be spread on the record where 
there is no provision requiring it, the presumption 
being that such meeting was legally convened,i- 
the record must show the posting of notice where, 
by statute, such notice is necessary to the jurisdic¬ 


tion of the board at a special session,and must 
also show that the action of the board was within 
the scope of such notice ^ * Similarly, while it has 
been held that it will be presumed that a quorum 
of the board was present at a meeting,has also 
been held that the record must show a compkance 
with statutory' requirements as to ' quorum i® 
Furthermore, the record must show that an ordi¬ 
nance was read on at least two separate days where 
such reading is required by statute.!*^ 

The minutes and records of county boards need 
not be kept with technical precision,^® but, on the 
contrary, they will be liberally construed.^® 


9. Mias—People’s Bank of Weir v 
Attala County, 126 So. 192, 156 
Miss 560 

15 C J p 467 note 15. 

Parfaioular matters 

(1) The record need not show how 
each member voted on a particular 
question—Le Moyne v. Washington 
County, 62 A 516, 213 Pa. 123—14 C. 
J p 467 note 16. 

(2) WTiere a certain matter ap¬ 
pears in the record, the order admit¬ 
ting It to record need not itself be 
recorded —State v. Searcy, 20 S W. 
166, 111 Mo. 236. 

10. Ill —People V. Lyons, 168 Ill. 
App. 396 

15 C.jr. P 467 note 21. 

Partloulax presumptions 

(1) That the members of the 
board as public officers have done 
their duty —People v. Lyons, supra— 
15 C J. p 467 note 22. 

(2) That the meeting was proper¬ 
ly convened and at the time desig¬ 
nated by law—Loesnitz v. Seelinger, 
25 N-E 1037, 26 NE 877, 12? Ind. 
422—15 C.J. P 467 note 23 

(3) That the board acted in ac¬ 
cordance with rules adopted for the 
transaction of its business.—^Higgins 

V. Curtis^ 18 P, 207, 39 Kan. 283— 
15 C J. p 467 note 24. 

<4) That a resolution received the 
necessary majority, where the rec¬ 
ord recites its adoption without dis¬ 
closing the vote thereon. 

Ill —^People V, Lyons, supra. 

Mich—Glddings v. Wells, 58 N.W. 
64, 99 Mich. 221. 

(5) That, where a special meeting 
was called and held, it was properly 
called—^Brooks v. MacLean, 144 K. 

W. 1067, 95 Neb. 16. 

(6) That the regular session was 
properly continued, where the min¬ 
utes show that the board was in ses¬ 
sion on the day fixed by law for the 
regular meeting, and that it was In 
session on the next or succeeding 
days thereafter.—Ckivlngton County 
V. MemU. 68 So. 971, 198 Ala. 62L 


(7) In adjourning a meeting to a 
later day, in the discretion of the 
board, a recorded order to that ef¬ 
fect need not be made, except for the 
convenience of parties having busi¬ 
ness before the board —State v 
Richey, 172 NE 119, 202 Ind 116 
Presumptions attending official pro¬ 
ceedings and acts see the C J S 
title Evidence 5 146, also 22 CJ. 
p 130 note 30 et seq. 

111. Idaho —Smith v. Canyon Coun¬ 
ty, 226 P. 1070, 39 Idaho 222. 
i III —^People V Chicago & E I Ry 
Co, 145 NB 716, 814 Ill. 352— 
People ex rel. Com’rs of North 
Pork Outlet Drainage Dist v. 
Schwartz, 244 Ill App 137 
Miss —Pettibone v. Wells, 179 So 
336, 181 Miss. 426—^Martin v 

Board of Sup’rs of Winston Coun¬ 
ty. 178 So 315, 181 Miss. 363— 
Green v Board of Sup’rs of Adams 
County, 161 So. 189, 172 Miss 673 
—Jackson Equipment & Service: 
Co. V Dunlop, 160 So. 784, 172 
Miss 762. 

16 C.J. p 466 note 12. 

Scope of requirement 
'‘The requirement is merely that 
somewhere in the record the courts 
shall find assurance that the action 
taken was in a proceeding in which 
such action was authorized by law “ 
—^Fitzwater v. Youghiogheny Hydro- 
Electric Corporation, 131 A 776, 780, 
149 Md. 461. 

Xn flxl 2 tg mOarles of conxity ofll- 
oials, where record of county board 
of supervisors did not disclose that 
notice of any kind had been given, 
that officials concerned had had 
opportunity to be heard, or that 
quorum was present, resolution or¬ 
dering payment of decreased salaries 
based on such determination was 
void.—Shambaugh v. Buffalo County, 
274 N.W. 207, 133 Neb. 46 
Presumption as to jurisdiction of 
courts see the C.J.S. title Courts 5§ 
96—100, also 15 CJ. p 827 note 17 
et seq. 

Presumption of jurisdiction on col¬ 
lateral attack see infra f 94. 
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12. Mich.—^Wayne County v Wayne 
Cir. Judges, 64 N.W. 42, 106 Mich. 
166. 

16 C J p 467 note 17. 

Orders excerpted txom minutes 
! Where the board's orders, not 
made at a regular meeting, are in¬ 
troduced in evidence without the 
caption of the nunutes, and there is 
no proof of notice given for a spe¬ 
cial meeting, it is presumed that the 
caption of the minutes, if produced, 
would show that such notice was 
given —Corbum v. Crittenden, 62 
Miss. 125. 

13. WVa.—State v. Surface, 167 S. 
B 402, 110 WVa 237—Hamilton V. 
Tucker County Ct, 18 S E. 8, 38 W. 
Va 71. 

WVa.—State v. Surface, 167 S. 
B 402, 110 W.Va 237. 

15. Ill—People V. Lyons, 168 Ill. 
App 396 

16 C.J p 467 note 26 

16- Tenn—Coleman v Smith, Mart 
& T 36 

17. Ind—Van Der Veer v. State, 165 
N.B 265, 97 Ind App. 1. 

18L Ala.—McClure v. State, 88 So. 

35, 17 Ala.App 618 
Miss —People's Bank of Weir v. 
Attala County, 126 So. 192, 156 
Miss. 560. 

Ohio—State v Board of Com'rs of 
Butler County, 6 Ohio App. 440, 
affirmed 115 NE 919, 95 Ohio St 
167. 

19, Miss.—^Martin v. Board of 

Sup'rs of Winston County, 178 So. 
315, 181 Miss. 363 
15 C J. p 467 note 21. 

Indulgence granted 
“The minutes of boards of super¬ 
visors reciting their orders and judg¬ 
ments . . . will be looked up¬ 

on with indulgence. Although they 
may be unskillfully drawn, if by a 
fair and reasonable interpretation 
their meaning can be ascertained, 
they will be sufficient to answer the 
requirements of law"—^Pettibone v. 
Wells, 179 So. 836, 339, 181 Miss. 425 
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Formal requisites. While the records of the pro 
ccedings of a county board do not become binding 
until they are signed by the proper official,-^' the 
proceedings are not rendered void by the fact that 
the records or minutes thereof are not duly and 
properly sipied^i and attested,22 or by the fact that 
the seal of the board is not affixed thereto.23 

While a statutory' provision requiring that the 
minutes of the board be publicly read and signed is 
regarded as mandatory,24 it is not indispensable 
that the record itself show by an entry that the 
minutes of the board of court were publicly read 
by the clerk,25 or that they were signed by the 


presiding officer with the appro\al of the memberh 
present.26 as these matters uill be presumed where 
the record is fair and regular on its face.2" 

b. Amendment and Alteration 

A county board may amend its record within the 
proper time, and the amendment relates back to the 
original entry. 

A county board may, sometimes by reason of 
express statutory authorization, amend its records 
to accord with the facts.^^ The amendment may be 
made on the board’s own motion or on application 
to it,23 and may be allowed, although the personnel 


—^Martin v Board of Sup'rs of Wins¬ 
ton County. 178 So. 315, 820, 181 
Miss 363—Xoxubee County v. Lion^, 
106 So. 83. 85, 141 Miss. 72. 

30. Ky.—^Louisville & N R. Co. v 
Bullitt County, 57 S W 2d 506, 247 
Ky 489 

21. Cal —People v Eureka Lake, 
etc. Canal Co, 48 Cal 143. 

15 C J. P 467 note 31. 

Purpose of stguatuxes of chairman 
and clerk on records and minutes of 
board is to identify such records as 
minutes of board and failure of clerk 
and chairman so to sign does not 
invalidate record as evidence of ac¬ 
tion of board —Morrison v White, 52 
P 2d 261. 10 Cal App 2d 261 
Belay in signinfir minutes has been 
held not to affect the validity of the 
minutes—State ex rel Kempson v 
Moore, 67 S W 2d 151, 167 Tenn 170 
^tete V. Hardin, 43 S,W.2d 924. 
163 Tenn. 471—15 G J. p 467 note 31 
Ca] 

PreBUZuptlon as tq authority to sign 

Where minutes of county council 
were signed and attested by persons 
describing themselves as "Pres.” and 
as "Sec’y,” respectively, assumption 
in absence of showing to contrary is 
that such persons had power official¬ 
ly to authenticate journal of counciL 
—State ex rel. Van Der Veer v. 
Butcher, 186 NB 908, 909, 205 Ind, 
117, followed in State ex rel Board 
of Com'rs of Howard County v. 
Butcher, 185 NE. 910, 205 Ind. 710. 

22. Tex.—^Watson v. De Witt Coun¬ 
ty, 46 S.W. 1061, 19 TexCiv.App. 
150. 

S3. CaL—Santa Clara County v. 
Central Pac. R Co, 6 p! 745— 
Santa Clara County v Southern 
Pac. R. Co., 6 P. 744, 66 Cal. 642. 
21; Ky.—^Louisville & N. R. Co. v 
Bullitt County, 57 SW2d 506, 247 
Ky. 489 

26, Ky.—^Louisville & N. R. Co. v. 

Bullitt County, supra 
X5 C.J. p 467 note 34 
SB. Ky—Louisville & H. B, Co, v. 
Bullitt County, supra, 

16 C.J. p 467 note 36. 

20 C.J.S.-55 


Presauee when action taken as con¬ 
trolling 

Member of fiscal court, to par¬ 
ticipate m approtal of minutes of ac¬ 
tion taken at former meeting, mu^t 
ha\e been present at such meeting, 
in view of Ky St. § 1842 —Walker v 
Pox, 287 SW 228. 216 Ky 33 

27. Ky—^Louisville v. N R Co. v. 
Bullitt County. 57 S.W 2d 506. 247 
Ky 489 

15 C J p 467 note 36. 

Mestuigs on different days 
Where record of meetings of fiscal 
court, held on different days * with¬ 
out adjournment, sme die were legal¬ 
ly approved and signed at last meet¬ 
ing, reading and approval of min¬ 
utes at each separate meeting is 
conclusively presumed —^Walker v 
Pox, 287 SW, 228. 216 Ky. 33 

28. Ala —Marengo County v. Bar¬ 
ley, 96 So 753. 209 Ala. 663. 

Ill.—People V. Wabash Ry Co, 145 
NE 733, 314 Ill. 613—People v. 
Chicago & E I. Ry. Co, 145 N.E 
714, 314 III 382. 

Ind.—^Wilson v Board of Corners of 
Warrick County, 137 N.E 783, 
79 Ind App 250. 

N.C —^Norfolk-Southern R. Co, v. 
Forbes, 124 S.E 132, 188 N.C. 
151, 

Tenn —State ex rel. Kempson v. 
Moore, 67 S.W,2d 161, 167 Tenn. 
170. 

Tex—Mecoxxi v. Ford, 252 S.W 491, 
497, 113 Tex. 109, citing Corpus 
Jhns, and answers to certified 
questions conformed to. Civ App., 
256 SW. 701—Hoffman v. Cochran 
County, Civ.App, 64 SW.2d 664. 

15 C J. p 467 note 37. 

Corpus goris quoted to support, by 
analogy, holding that board of school 
trustees has the power to amend its 
orders to speak the truth—Board of 
School Trustees of Lubbock County 
V Woodrow Independent School 
I>ist., Tex.Civ App., 90 S W.2d 383, 
335 

Truth of record entry 

(1> Record could be amended only 
if the entry in the record did not 
speak the truth —^Norfolk-Southern 
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R Co V Reid, 121 SE 634, 187 
N.C. 320 

<2) Error in the proceedings of 
the board may not he cured by a 
correction of the record thereof— 
Pittsburgh & L. E R Co. v. Lawr¬ 
ence County. 47 A 955, 198 Pa 1— 
15 C J. p 468 note 47. 

f3) Parol evidenoo is admissible 
to show that record speaks the truth 
—People V. Chicago & E. I, Ry Co, 
145 N E. 714, 314 III 382 

Minutes held properly corrected 

N C —Southern R> Co v Cherokee 
County. 143 SE 467, 195 NC 756— 
Oliver V Board of Corners of John¬ 
ston County, 139 S E 767, 194 N C 
380 

Eximuglng void order 

Entry of a formal judgment or res¬ 
olution on the minutes of the court of 
county revenue by an ex-official, un¬ 
der color of his former office, is void, 
and such entry may be expunged 
from its record bv such court.— 
Franklin County v. Richardson, 79 So. 
384. 202 Ala. 46 

NO original record of proceeding 
(1) Board was not authorised to 
deny a petition for entxy of an order 
nunc pro tunc in the records of the 
board merely because there was no 
original record of any proceeding be¬ 
fore the board to amend or correct, 
and nothing of record by which any 
correction could be made—Board of 
Comers of Marion County v Powell, 
10 N.E.2d 728. 212 Ind 687. 

<2) Evidence held to support find¬ 
ing that board did in fact fix com¬ 
pensation for election officials, and to 
support judgrxnent directing entry of 
order as sought.—^Board of Corners of 
Marion County v. Powell, supra. 

29. Ind—^Board of Com*rs of Ma¬ 
rion County v Powell, 10 N.B.2d 
728, 212 Ind. 687. 

Tex —^Headlee v. Fryer. Civ App., 208 
S,W 213, error dismissed by agree¬ 
ment—Potter County v. Boesen, 
Civ.App, 191 S.W 787, affUrmed^ 
Com.App., 221 S W. 948. 

15 aJ. P 467 note 38. 
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of the board has changed since the original entr> 
was inade.30 

Who ntay amend. Unless otherwise authorized 
by statute,3i only the board may amend the rec- 
ord.^2 The pow'er and duty to amend the record do 
not reside in, or rest on, the clerk, 33 or secretary 
of the board,3^ or on the county auditor,35 

Time for amendment, WTiile there is some au¬ 
thority to the effect that the record may be amend¬ 
ed at any time,3® and that a memorandum of the 
action of the board may be transcribed in the formal 
minutes at any time,37 the rule is generally that 
the amendment must be made within a reasonable 
time33 and before the rights of third parties have 
intervened.39 Indeed, it has been expressly held in 
some cases that, while entries may be summarily 
corrected during the term at which they were 
made, notice to interested parties is necessary be¬ 
fore entries can be corrected after the term,^® 
or after the lapse of a considerable portion of 
time 

Effect of amendment. The amendment rela'tes 


back to the original entry,^2 and the record, as 
amended, has the same force and effect as though 
originally so made.^3 

A written resolution amending the record is ef¬ 
fective as an amendment, although not yet entered 
on the record and an order of the county board 
allowing a claim for commissions in accordance 
with the true terms of a previous order fixing the 
percentage of such commissions operates to reform 
a clerical error in the entry of such previous or- 

der.^5 

c. Evidence of Acts of Board 

Th« record of a county board I« competent, prima 
facie, and the best evidence of Its acts; and, in some 
Jurisdictions, the acts of the board may be proved only 
by Its record. Parol evidence may not contradict or 
modify the record. 

Under the rules stated m the CJ S. title Evi¬ 
dence § 626 et seq, also 22 C.J. p 791 note 18 et 
seq, the records of county boards are not only com¬ 
petent evidence as to their acts,but in addition, 
are prima facie proof of what appears therein,^7 


aa Me—^Inhabitants of Phippsburg 

V. Sagadahoc County Com'rs, 141 
A. 95, 127 Me. 42. 

Board aa continuini; body see supra 
5 74 

31 . Zh ClliLoiB 

(1) Under a statute providing that 
in a Judicial proceeding for the col¬ 
lection of taxes and special assess¬ 
ments amendments may be made, it 

been held that in a proceeding tq 
collect taxes levied by the county 
board of supervisors the court may 
permit amendment of the record of 
the board so as to correct any omis¬ 
sion or defect—^People v. Chicago & 
BL L Ry. Co., 145 NB. 716, 314 Ill. 
362. 

(2) Evidence of aye and nay vote 
by board of supervisors on motion to 
appropriate money for county ex¬ 
penses held to warrant court’s au¬ 
thorizing clerk to amend record by 
entry thereon of vote so taken — 
People V. Cleveland, C., C. & St. L. 
Ry. Co., 145 NB 727, 314 Ill. 466. 

83. N C.—^Norfolk-Southern R. Co. v. 

Reid. 121 S E. 684, 187 N.C 320 
Tex—Mecom v. Ford, 262 S.W. 491, 
497, 113 Tex. 109, citing Corpus 
Jiuis, and answers to certified 
questions conformed to, Civ.App., 
266 S.W. 701—Headlee v. Fryer, 
CivJlpp., 208 S.W. 213, error dis¬ 
missed by agreement—Potter 
County V. Boesen, Civ.App., 191 S. 

W. 787, amrmed, Coni.App., 221 S. 
W. 948. 

16 aJ. P 467 note 38. 

88. Miss.—Campbell v. Humphrey's 
County, 97 So. 722, 183 Miss. 410 
16 ax P 467 note 89. 


34u La —State v. Simmons, 6 So. 29. 
40 La Ann. 768 

35w Ind—White v. Burkett, 21 N.B. 
1087. 119 Ind. 431. 

Before maMsg formal entry of 
minutes in journal, county auditor, 
as ex officio clerk of county council, 
may make corrections in minutes so 
as to make them accurately record 
proceedings; but on such entry, min¬ 
utes become record of county coun¬ 
cil not subject to change by clerk 
without authority of council, and any 
judicial proceeding to compel change 
must be directed to council and not 
to auditor.—State ex rel. Van Der 
Veer v. Butcher, 185 N.B 908, 205 Ind. 
117, followed in State ex rel. Board 
of Com’rs of Howard County v. 
Butcher, 185 N.B. 910, 205 Ind 710. 

38. Ala —^Marengo County v. Bar¬ 
ley, 96 So. 753, 209 Ala. 663. 

37. Ala.—^Adams v. Southern R. Co., 
58 So 397, 176 Ala. 320. 

15 C.J. P 468 note 42. 

Beason. for ml# 

Time when entry is actually made 
in journal is merely clerical detail 
' and not a jurisdictional matter.— 
Morrison v White, 62 P.2d 261. 10 
i Cal.App.2d 261. 

88: Tenn —State ex reL Kempson 
v. Moore, 67 S.W.2d 161, 167 Tenn. 
170. 

15 C.J. p 468 note 43. 

89- Tenn —State ex rel. Kempson 
v. Moore, 67 S.W.2d 151, 167 Tenn. 
170. 

15 C.J. p 468 note 44. 

40: Ky.—^Morgan v. Champion, 160 
S.W, 617, 150 Ky. 396—Grayson 
County V- Rogers, 122 S.W. 866^ 
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41. Iowa.—^Ridley v. Doughty, 52 N. 

W. 350, 85 Iowa 418. 

48. N C —Oliver v. Board of Com’rs 
of Johnston County, 139 S.B. 767, 
194 N.C. 880 

JBffeot on validity of contract 
County * commissioners’ contract 
was held not invalid, although min¬ 
utes with respect thereto were cor^ 
rected by nunc pro tunc resolutions 
after statute prohibiting contract. 
—Oliver v. Boards of Com'rs of 
Johnston County, supra. 

43^ Ill—People v. Wabash Ry. Co„ 
145 NB 733, 314 III 513 

44. Ill,—People v. Chicago & B. I. 
Ry. Co, 145 NB. 714, 314 IIL 382. 

45. Tex.—Baxter v. Rusk County, 
Civ.App.. 11 S.W.2d 648. 

46. Ind —^Van Der Veer v. State, 
166 NE 265, 97 Ind.App. L 

15 aJ. p 468 note 48. 

What oonstitates record 

A printed pamphlet entitled the 
"Official Proceedings of the Board 
of Supervisors’* is not dt itself a 
record of the proceedings of the 
board.—^People v Talbot, 162 N.W. 
1017, 1018, 196 Mich. 520. 

Admission of improperly cectifled 
copy 

When an Improperly certified copy 
of the record of a county board has 
been admitted in evidence at a 
trial, a production of a properly 
certified copy at the argument of a 
question of law in a higher court 
will not cure the defect.—^Rich v. 
Lancaster R. Co., 114 Mass. 614. 

47. Cal.—San Diego County v. Sei¬ 
fert 82 P. 644, 97 Cal. 694. 

15 ax p 468 note 49. 
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and are the best evidence of what the board has 
done.^** 

Record as exclusive mode of proof. In some 
jurisdictions, where a county board is a court of 
record, see § 83 supra, it has been held, in conformi¬ 
ty to the rules discussed in the C J.S. title Evidence 
§ 807, also 22 CJ p 1004 note 34 et seq, that the 
acts of such board can be proved only by the rec¬ 
ord,^® and that by its record only may the board 
speak®® or act,®^ and that parol evidence is inad¬ 
missible to show acts of the board vrhich are requir¬ 
ed to be recorded.®^ 

In other jurisdictions, however, in the absence of 
a statute making the record of the proceedings of 
the board the only evidence thereof, a transaction 
by the board not entered on its minutes may be 
proved by paroL®3 Although there is no record 


thereof in the minutes of the board, m the ab¬ 
sence of a statutory requirement that a record must 
be made of a contract or order to render the same 
valid and binding, parol evidence may be admitted 
to prove such contract or order,®^ or to prove an 
executed contract or agreement entered into by a 
county board within its jurisdiction.®® Further¬ 
more, it has been held that the presentation and re¬ 
jection of a claim, see § 297 infra, may be proved 
by parol.®® 

Parol ezndcnce to contradict or modify record. 
As against collateral attack, the record of a county 
board, where it is regarded as a court of record, 
imports absolute verity,®7 and, under the rules stat¬ 
ed in the C.J.S. title Evidence § 878, also 22 C.J. 
p 1084 note 67 et seq, may not be contradicted or 
modified by parol or extrinsic evidence.®® 


jnrisdictioiua facts 

(1) A statement of jurisdictional 
facts on face of proceedings of In¬ 
ferior tribunal, sucb as county board 
of supervisors, is prima facie proof 
of Its jurisdiction.—^Davelaar v. 
Marion County, 277 N.W. 744, 747, 
224 Iowa 669. 

(2) The term, “appears upon the 
face of the proceeding," within rule 
that statement of jurisdictional facts 
on face of proceedings of county 
board of supervisors is prima facie 
proof of Its jurisdiction, means ap- 
j>earance shown by entries in record 
proper, papers of case on file, or evi¬ 
dence.—^Davelaar v. Marion County, 
supra. 

48. Ill.—People ex rel. Fnck v. Chi¬ 
cago & E. I. Ry. Co, 198 N.B. 212, 
361 III, 470—People v. Illinois 
Cent. R. Co, 107 N.K 803, 266 Ill 
636. 

48 . Ala—Poyner v. Whiddon, 174 
So. 607, 234 Ala. 168—Franklin 
County V. Richardson, 79 So 384, 
202 Ala. 46 

Miss—^Lee County v. James, 174 So 
76, 178 Miss. 554. 

Tenn.—^Epps v Washington County, 
117 SW,2d 749, 173 Tenn. 373. 

16 C.J. p 468 note 54. 

Zb Z&dlsna 

(1) The rule stated in the text has 
been followed.—State v. Conner, 6 
Blackf. 325—Brooks v. Morgan, 76 
N.B. 331. 86 IndJ^pp 672. 

(2) However, an exception has 
been recognised where the board ex- 

* erases its administrative power, as 
distinguished from its judicial pow¬ 
er, especially where the order is one 
which IS not required to be spread 
upon the record—^Paul v Walkerton 
Woodlawn Cemetery Ass'n, 184 NB 
687, 204 Ind. 693—Bder v, Kreiter, 82 
KE. 652, 40 lnd.App 542. 

(3) Another exception has been 
recognized m cases involving con¬ 


tracts where the board acts as a 
body corporate in a business trans¬ 
action rather than in a atrictlj' gov¬ 
ernmental capacity —Blue v State 
ex rel Powell, 1 N E 2d 122, 210 Ind. 
486—^McCabe v- Fountain County, 
46 Ind. 380 

50. Ala —Shelton v. Blount Coun¬ 
ty, 96 So. 415, 209 Ala 441. 

Ky—Graves County v. Dowdy, 80 
S.W2d 697, 268 Ky. 644—Postleth- 
weighte V. Towery, 80 SW2d 641, 
268 Ky. 468—Commonwealth, for 
Use of Patrick, v Williams, 65 S 
W2d 1032, 262 Ky. 183—Conrad v. 
Pendleton County, 273 S.W. 67, 
209 Ky. 526—^Black v. Davenport, 
224 SW. 600. 189 Ky. 40. 

Mo—^Thompson v. City of Malden, 
App. 118 S W2d 1059 
Or.—Tnppeer v. Couch, 220 P. 1012, 
110 Or 446 
16 C J. p 466 note 10. 

51. Miss.—^Tallahatchie Dramajpe 

Dist. No. 1 V. Tocona-Tallahatchie 
Drainage Dist. No 1, 114 So. 264, 
148 Miss 182—Noxubee County v. 
Long, 106 So. 83. 141 Miss. 72. 

58. Idaho —Shillingford v. Benewah 
County. 282 P. 864, 48 Idaho 447. 
7enn—^Epps v. Washingrton County, 
117 S.W.2d 749, 178 Tenn. 873. 

15 C.J. p 468 note 56 
Oral evidence of oificial records see 
the C J S title Evidence $ 808, also 
22 CJ. p 1006 note 64 et seq 
53. Cal.—^Western Paint & Chemical 
Co. V. Board of County Comers-of 
County of Washington, 42 P-2d 533, 
634, 171 OkL 302, citing Corpns 
Joxls. 

Wis-—Duluth, etc, R. Co. v. Doug¬ 
las County, 79 N.W. 84, 103 Wls. 
76. 

15 C.J. P 468 note 57. 

64. NC,—Heame v. Stanly County, 
123 SB. 641, 188 N.C 45 
Okl—^Western Paint & Chemical Co 
V. Board of County Com'rs of 
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County of Washington, 42 P 2d 553, 
171 Okl. 302. 

Tex,—Mecom v. Ford, 252 S.W. 491, 
113 Tex- 109, answers to certified 
questions conformed to. Civ App. 
266 S W 701—Brooks v Fno Coun¬ 
ty, Civ App, 28 SW.2d 1107. 

55. Neb.—Dunn v. Dixon County, 
165 NW 969, 102 Neb. 1. 

15 CJ P 468 note 58. 

56. Miss—Grenada County v. City 
of Grenada, 150 So 655, 168 Misa 
68 . 

15 C J. p 468 note 59. 

57. Ind.—^Brooks v. Morgan, 76 N.B. 
331, 36 Ind.App 672. 

Tex—^Headlee v. Fryer, Civ App., 
208 SW 213, error dismissed by 
agreement 

58. Cal.—^Morrison v White, 52 P.2d 
261, 10 Cal.App 261. 

Ind —^Van Der Veer v. State, 165 N.B. 
265, 97 Ind.App. 1. 

Ky—Vansant v. Watson, 19 SW.2d 
994, 230 Ky 316—Morgan v. Cham¬ 
pion, 160 S.W. 517, 160 Ky. 396. 
N.C.—Norfolk-Southern R. Co. v. 

Reid, 121 S.B. 534, 187 N.C 320 
Tex—Mecom v. Ford, 252 S.W. 491, 
113 Tex 109, answers to certified 
questions conformed to. Civ App, 
256 S.W. 701—Headlee v. Fryer, 
Civ.App,, 208 SW. 213, error dis¬ 
missed by agreement—Potter 

County V. Boesen, Civ,App., 191 S 
W. 787, affirmed. Com.App., 221 S. 
W 948 

15 C.J. p 468 note 56, p 469 note 62— 
22 C.J- p 1084 note 67 [bj 
Bvidenoe showing fra^nlcnt acts 
of president of county board was 
held admissible where the effect of 
such evidence was not to contradict 
the true minutes of the board, but 
to show that the minutes shown were 
not the true minutes of the boardL— 
Federal L*nd Bank of New OrleanSP 
V. Leflore County, 153 Sa 88^ 
Miss. L 
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§ 91 

On the other hand, parol evidence will be admit¬ 
ted for the purpose of clarifying the record of the 
board,59 and it has been held that the record with 
respect to mere ministerial acts is only pnma facie 
evidence thereof, and may be impeached by com¬ 
petent countervailing evidence,®® 

§ 92, Orders, Ordinances, Resolutions, and 

Decisions 

a. In general 

b. Enactment 

c. Formal requisites; publication 

d. Construction and partial invalidity 

a. In Gteueral 

The powers of a county board are exercised by 
means of orders, ordinances, and resolutions which must 
be within the delegated powers of the board and con¬ 
sistent With constitutional and statutory regulations. 

County boards can proceed in the exercise of 
their powers only by means of orders, ordinances, 
or resolutions.®! In the absence of legislation speci¬ 


fying the manner in which an act must be done, 
it may be accomplished by resolvtion as well as by 

ordmance.®2 

The powers of a county board are limited to those 
delegated by the constitution and statutes, see § 82 
supra, and, in the passage of orders, ordinances, 
and resolutions the board is confined to the powers 
thus delegated.®® Where the statute authorizing 
the passage of an ordinance is unconstitutional, the 
resulting ordinance is invalid ®4 

County ordinances which are in conflict with con¬ 
stitutional or statutory provisions are null and 
void.®® On the other hand, such ordinances are 
valid if not inconsistent with the constitution and 
statutes.®® An ordinance is not in conflict with a 
statute where it provides new and additional regu¬ 
lations in aid of the statute,®*^ or where the stat¬ 
ute has not yet become effective,®® or is not ap¬ 
plicable to the county®® A constitutional prohibi¬ 
tion against special legislation is not violated by an 
ordinance which is applicable generally throughout 


69. Ala.—^Franklin County v. Bich- 
ardson, 79 So 384, 202 Ala. 46. 
Xtanlsed claiana 

To determine whether a court of 
county revenue has fixed the com¬ 
pensation of members of the coun¬ 
ty court of equahasation, where the 
per diem compensation and ex¬ 
penses of the members as entered on 
the records was for o.ggregB.te sums. 
Itemized claims filed, recorded, au¬ 
dited, and passed on, may he re¬ 
ferred to—Franklin County v. Rich¬ 
ardson. supra. 

00. Ala.—Poyner v. Whiddon, 174 
So. 507. 234 Ala. 168. 

61- Ky—Duff V Knott County. 36 
SW.2d 870, 238 Ky 71—Black v. 
Davenport, 224 SW. 600, 189 Ky. 
40. 

La-—^Williams v. Police Jury of Con¬ 
cordia Parish, 107 So. 126, 160 
La. 325. 

Miss—Gordan v. Smith, 122 So. 762, 
154 Miss 787, followed In McDevitt 
V. Walls. 122 So 766. 

16 C J p 469 note 64. 

Persons charged with notioe 

Person dealing with board must 
know that it can speak only through 
its orders—^Farmer v Marr, 38 S.W 
2d 209, 238 Ky. 417—^Leslie County 
V. Keith, 13 SW2d 1012. 227 Ky 
668 . 

Police powers 

“Police juries execute or enforce 
the limited police powers delegated 
to them by the Legislature through 
the passage of local ordinances and 
resolutions, and. in doing so, they 
exercise only administrative pow¬ 
ers.*'—State ex rel. Portene v. Smith, 
166 So. 72, 83, 184 La. 263. 


Mode of action of board generally see 
supra S§ 87-91 

Municipal ordinances, resolutions, 
and by-laws see the C J S. title 
Municipal Corporations §5 411- 

461, also 43 C J. p 518 note 62-p 594 
note 90 

03. Mich.—Gale v. Board of Sup'rs 
of Oakland County, 245 NW. 863, 
260 Mich 399. 

15 C.J. p 469 note 64 [a]. 

03. La—^American Ice Co. v. Police 
Jury, Parish of Jefferson, 110 So. 
878. 162 La. 614 
15 C J. p 469 note 66. 

BMolntioii anthorizixLg suit by at¬ 
torney general 

Where nine of the thirteen elected 
members of police jury, claiming 
statute authorizing governor to ap¬ 
point as many additional members 
as there were members elected was 
invalid, refused to recognize appoint¬ 
ed members, jury, on vote of its thir¬ 
teen appointed and four elected mem¬ 
bers, had right to pass resolution au¬ 
thorizing attorney general to main¬ 
tain rights of jury, and recusing dis¬ 
trict attorney, thexr regular legal 
adviser, because he had advised ap¬ 
pointed members that statute was 
unconstitutional; and, where the ap¬ 
proval of the governor and the at¬ 
torney general to the resolution was 
necessary, it was sufficiently mani¬ 
fested by their joining as plaintiffs 
with jury in suit to enjoin elected 
members from interfering with law¬ 
ful functioning of police jury as 
constituted under new statute.— 
State ex reL I^rterie v. Smith, 162 
So. 413, 182 La 662. 


04. Cal—^Ex parte Anderson, 66 P. 

194. 134 Cal. 69. 86 Am S R 236. 
Ga—Glynn County Com'rs v. Cate. 

187 SB 636, 183 Ga 111. 

05. Cal —Stanislaus County Dairy¬ 
men's Protective Ass'n v Stani¬ 

slaus County, 65 P 2d 1305, 8 Cal 
2d 878—Galvin v Board of Sup'rs 
of Contra Costa County, 235 P. 
460, 196 Cal 686—City of Pasa¬ 
dena V Fox, 61 P2d 332, 16 CaL 
App 2d 584. 

Tex.—^Brown v. Meeks, Civ App, 96 
S W 2d 839, error dismissed. 

60. Cal —Stanislaus County Dairy¬ 
men's Protective Ass*n v. Stani¬ 

slaus County, 65 P2d 1305, 8 Cal. 
2d 378 

07- Cal —Stanislaus County Dairy¬ 
men's Protective Ass'n v. Stan¬ 

islaus County, supra. 

60. Lia—State v Malone, 76 So. 
790, 142 La 331, followed in State 
V. Hebert, 76 So 791, 142 La 336, 
and State v Lecompte, 76 So. 791, 
142 La 335. 

69- Cal —Stanislaus County Dairy¬ 
men's Protective Ass'n v. Stan¬ 
islaus County, 65 P 2d 1305, 8 Cal. 

2d 378 

Bovine taherculosis control 
Where a county had not yet been 
established as a control area under 
a provision of a bovine tuberculosis 
control statute, an ordinance, couched 
m the same language, and intended 
to serve the same purpose, as such 
provision, was valid, although it dif¬ 
fered therefrom in some respects.— 
Stanislaus County Dajrymen’s Pro¬ 
tective Ass'n Y. Stanislaus County, 
supra. 
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the county,^® or which is in harmony with existing* 
state statutesJi 

Police po’ii.'cr. Under the rules discussed in Con¬ 
stitutional Law § 175 et seq, in order that an ordi¬ 
nance be valid as an exercise of the police pmver, 
it must have for its object the prevention of some 
offense or manifest evil, or the preservation of the 
public health, safety, or welfare; and in determin¬ 
ing its validity the degree of danger and the means 
adopted to remedy the danger must be considered.^^ 

A county ordinance will be presumed to be a valid 
exercise of the police power except where it is 
clearly invahd.'^S 

Reasonableness and uniformity. While a con¬ 
stitutional provision that all laws of a general na¬ 
ture must have a uniform operation has been held 
to be inapplicable to county ordinances, ordinances 
which unjustly discriminate may be declared unrea¬ 
sonable and, therefore, void.^^ 

In determining whether an ordinance is unjustly 
discriminatory, not only should its intent and object 
be ascertained from the ordinance itself, but its pur¬ 
pose and spirit should also be considered.75 . The 
test is whether the classification made therein is 
based on a constitutional, natural, or intrinsic dis¬ 
tinction,^® and whether the ordinance applies equal¬ 
ly to all the persons embraced in the class to which 
it is addressedJ7 However, since, as appears here¬ 
inafter in this section a county ordinance is only 
effective within the boundaries of the county', an 
ordinance which applies equally to a class within the 


county is not unconstitutional because it does not 
affect others of like class outside the coiintx."^ 

Territorial limitatums A county ordiniincc is 
effective only \Mthin the Iwnintiarics of the coun- 
ty,79 Furthermore, since miimcifuihtics and coun¬ 
ties are separate and distinct governmental entities, 
sec § 2 supra, a county ordinance which involves 
the exercise of an> of the police powers granted to 
municipalities cannot be effective within the limits 
of municipalities located within the county. 

Pleading ordinances. Giunty ordinances have 
been held to be within statutes providing that, in 
pleading a private statute, it is sufficient to refer to 
Its title and the day of its passage.^^ 

h. Enactment 

County ordinances, Including those under initiative 
and referendum laws, must be enacted in the manner pre¬ 
scribed by the constitution and statutes. 

A county ordinance must be enacted in the man¬ 
ner prescribed by statute.®2 Jt must be read as di¬ 
rected by statute,*3 and must receive the affirmative 
vote required.8'^' 

A constitutional provision that no local law shall 
be passed until notice of intention to adopt such law 
has been given has been held inapplicable to a 
resolution carrying into effect the provisions of a 
general law.®® 

Initiative atid referendum. As in the case of mu¬ 
nicipal corporations, see the C.J.S. title Municipal 
Corporations § 449 et seq, also 43 CJ. p 583 note 68 


7a Miss —^Ex parte Fntz, 3S So 
722, 86 Miss 210, 109 Am S R 700 

71. Cal.—San Luis Obispo County v 
Greenberg, 62 P 797, 120 Cal 300 

72. NT—People v. Wood, 272 N.Y. 
S 258, 151 Misc. 66. 

Ordinance bald Invalid 
Ordinance, prohibiting dumping of 
dismantled and abandoned motor cans 
within three hundred feet from pub¬ 
lic highway and one hundred feet 
from certain classes of buildinga— 
People V. Wood, supra. 

7a. Cal—Dorsa v. Board of Sup'rs 
of Santa Clara County, 72 P.2d 912, 
23 CalApp2d 217 

74. Cal —^Ex parte Lyons, 80 P.2d 
745, 27 Cal App 2d 182. 

76. Cal.—Stanislaus County Dairy¬ 
men's Protective Ass'n v. Stan¬ 
islaus County. 66 P.2d 1306, 8 Cal. 
2d 378. 

7a Cal—^Bx parte Lyons, 80 P2d 
745, 27 Cal.App2d 182. 

Ordinances bald reasonable 

(1) Ordinance exempting beef cat¬ 
tle ftom requirements applicable to 
dairy cows infected with tubercu¬ 
losis,—Stanislaus County Dairymen's 


Protective Ass'n v. Stanislaus Coun¬ 
ty, 65 P2d 1306, 8 Cal 2d 378. 

(2) Licensing ordinance providing 
that licenses shall be issued to citi¬ 
zens only.—People v Wood, 272 N 
YS 258, 151 Mlsc. 66. 

Ordinance held arbitrary 
Ordinance purporting to prohibit 
the bringing of garbage into county 
from other counties, under which 
the sole inhibition attempted had to 
do with the place of origin of the 
garbage—^Ex parte Lyons, 80 P.2d 
746. 27 Cal.App^2d 182. 

77. Cal—Coelho v. Truckell, 48 P. 

2d 697, 9 Cal.App.2d 47 
Ordinance held discriminatory 
Ordizuince not providing any fixed 
rules for granting of building per¬ 
mits applicable to all is discrimina- i 
tory and void —American Ice Co v. i 
Police Jury, Parish of Jefferson, 110 
So. 878, 162 tOL. 614. 

7a La—Coelho v. Truckell, 48 P- 
2d 697. 9 Cal.App.2d 47 

79. La.—Coelho v. Truckell, supra. 

aa Cal—^Ex parte Knight, 203 P. 
777. 65 Cal App 611. 
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La—StP.te V. Sage, 110 So 884, 162 
Iia. 631, followed in State v Grif¬ 
fin, 110 So. 885, 162 La. 633 
B:miress exemption unnecessary 
Cal —People v Velarde, 188 P. 39. 45 
Cal.App 520 

81- Cal.—Ex parte Childs. 81 P. 667, 
1 Cal App. 39 

Pleading private statutes see the 
C.J S title Statutes S 446, also 59 
C J. p 1201 note 41. 
sa Ind —Van Der Veer v. State, 
165 N.E 265, 97 Ind App 1. 

Tea and nay vote 

Requirement of yea and nay vote 
in statute is mandatory.—^Van Der 
Veer v. State, supra. 

83. Ind —Van Der Veer v. State, 
supra. 

Bvideoaoa bbld sufieient to sustain 
finding that ordinan<fe was not read 
on two separate days.—^Van Der Veer 
V. State, supra. 

NY —People v. Tompkins, 6 
Hun 299, reversed on other grounds 
64 N.Y. 63. 

15 C.J. p 469 note 64. 

8& Ala.—Terry v. State, 92 So. 86, 
18 Ala.App. 333. 
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et scq, initiative and referendum provisions applica¬ 
ble to county legislation exist in the constitutions 
or statutes of various states.*® However, initiative 
and referendum laws have been held inapplicable to 
a proposed ordinance the making of which involves 
not only the exercise of legislative powers, but also 
the exercise of administrative and judicial pow¬ 
ers.**^ 

The powers of initiative reserved to the people 
are distinct and are to be invoked in the manner and 
under the conditions prescribed by the legislature 
and the failure of a petition to comply substantially 
with the statutory requirements will render it in¬ 
sufficient in form and invalid.*® Proceedings for a 
referendum are not invalidated by irregularities 
which do not result in any prejudice.*® However, 
a petition for a referendum may not be supplement¬ 
ed by additional names after the expiration of the 
time fixed by statute.® ^ 

Where the constitution or statutes so provide, 
initiative legislation must be submitted to the coun¬ 
ty board for adoption or rejection before submis¬ 
sion to the voters.®® Under such provisions it is 
to be inferred that only such legislation may be sub¬ 
mitted to the voters as the board has jurisdiction 
and power to enact.®* 

The unauthorized submission of a proposed ordi¬ 
nance to the electors of the county will not nullify 
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the ordinance when subsequently adopted by the 
board ®^ 

c. Formal Beqnlcdtes; Publication 

Statutory formalities respecting county orders and 
ordinances must be substantially complied withe 

A county order ordinance must comply with the 
formal requisites, prescribed by statute.®® How¬ 
ever, where the subject matter of the order or ordi¬ 
nance is within the jurisdiction of the board, sub¬ 
stantial compliance is sufficient,®® and the order or 
ordinance will not be declared invalid for mere in¬ 
formalities® ^ or irregularities,®* or because of the 
presence of unnecessary recitals therein,®® whether 
such recitals are correct^ or incorrect.® 

An order of a board of supervisors directing is¬ 
suance of a warrant by the auditor need not speci¬ 
fy on what fund it is to be drawn.® 

Subjects and title. A constitutional provision 
that laws enacted by the legislature shall embrace 
but one subject, which subject shall be briefly ex¬ 
pressed m the title, does not apply to legislation 
of a county board.^ Furthermore, a statute re¬ 
quiring that every legislative act of a county board 
contain a title and a statement of certain specified 
matters has been held to apply only to resolutions 
which have already become final and complete sole¬ 
ly by the action of the board.® 

Signature and attestation. Where statutes so 
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86 . Of statutes 

special statute declarinsr that 
counties, In the exercise of initiative 
powers, shall be governed by cer¬ 
tain specified statutes held not re¬ 
pealed by subsequent general act re¬ 
lating to municipalities and districts. 
—Hill V. Hartzell, 252 P. 6S2, 120 
Or. 4 

87. CaL—^Newsom v. Board of 
Sup'rs of Contra Costa County, 270 
P 676, 206 Cal 262. 

Ordinaaoe grantlngr toll bridge friuu 
ohise 

Cal.—Newsom v. Board of Sup*rs of 
Contra Costa County, supra 

88. Okl.—^In re Initiative Petition 
No. 9 of Oklahoma City, 90 P.2d 
666 . 

89b Okl.—^In re Initiative Petition 
No. 9 of Oklahoma City, supra. 

9a Cat—Osborn v. Merced County, 
148 P. 970, 27 CalA-pp. S6. 

91. Cat—^Dalton v. Lelande, 185 P. 
64, 22 Cal.App 481. 

92. Cal—Galvin v. Board of Sup'rs 
of Contra Costa County, 285 P. 
450, 195 CaL 6S6. 

93. Cal -—Sawyer v. Board of Sup'rs 
of Napa County, 291 P. 892, 108 
Cal.App. 446. 


XVaok of 5nrisdietio& 

Where the hoard of supervisors 
had no jurisdiction to enact an or¬ 
dinance granting a franchise because 
of the lack of notice, hearing, and 
the county engineer's report, as re¬ 
quired hy statute, it could not sub¬ 
mit It to the vote of the people —Gal¬ 
vin V, Board of Supers of Contra 
Costa County, 236 P. 460, 196 Cal 
686 . 

94. La.—State v. Orr, 96 So. 211, 
152 La. 1031, followed in State v. 
Strain, 95 So 216, 152 La. 1044. 

Hffeot of result of vote on board 
In the absence of anything on 
the face of an ordinance justifying 
such inference, it cannot be pre¬ 
sumed that the police jury would not 
have passed it except for the re¬ 
sult of an unauthorized referendum, 
and the question whether members 
of the police jury voted therefor be¬ 
cause of the result of the refer¬ 
endum cannot be inquired into 
for the purpose of annulling the or¬ 
dinance.—State V. Orr, 95 So 211, 
152 La. 1031, followed in State v. 
Strain, 95 So. 2X6, 152 La. 1044. 

95b Ky.—^Madison County Fiscal 
Court V. Cotton, 117 S.W,2d 201, 
273 Ky. 608. 


Necessity of orders appearing of 
record see supra § 91, 

98. Ind.—Stingley v, Nichols, 30 N. 
B 34, 131 Ind. 214. 

15 C.J p 469 note 73. 

97. Ind —Stingley v. Nichols, su¬ 
pra. 

16 C J. p 469 note 73. 

98. Utah—Carbon County v. Ham¬ 
ilton, 160 P 765, 68 Utah 603 

99. Ky—Carter v Krueger, 194 S. 
W 653, 175 Ky. 399. 

1. CaL—^Prouis v. Graves, 76 P. 
1025, 143 Cal. 243. 

15 C.J p 469 note 76. 

8. Cal—^Ex parte Toung, 97 P, 822, 
154 Cal. 317, 22 L.RA„N.S., 830— 
Ex parte Yung, 94 P. 594, 7 Cal 
App. 440. 

16 C.J. p 469 note 77. 

3. Cal—^Babcock v. Goodrich, 47 
Cal. 488. 

4. Pla —^Volusia County v. State, 
125 So. 375, 98 Fla. 1166, rehearing 
denied 125 So. 813, 98 Fla. 1166. 

NT.—^Roberts v. Kings County, 38 
N.YS. 521, 3 AppDiv. 366, aifinned 
62 NE 1126, 168 N.T. 673. 

5. N.T.—Stanton v. Essex County, 
98 N.Y.S 1069,. 112 AppDiv. 877, 
affirmed 84 NE 880, 191 N.T. 428. 

15 C.J. p 469 note 7L 
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provide, orders and ordinances of county txiards 
must be duly signed and attested.® Whether there 
has been such a signing and attestation is a question 
of f&ctJ 

Publication. In the absence of statutory regula¬ 
tion, a county order or proceeding need not be pub¬ 
lished.® On the other hand, where directed by stat¬ 
ute, county ordinances, resolutions, or orders gen¬ 
erally, or in particular cases, are to be published,® 
and, in compliance with the statutory mandate, are 
to be published by order of the board.!® Where 
statutes so provide, the names of members voting 
for or against a county ordinance are to be publish¬ 
ed.!! 

While it has been held that failure to comply 
with the statutory requirement of publication will 
not render a resolution or agreement of the coun¬ 
ty board invalid in the absence of a provision to 
that effect,!® jt has also been held that the statutory 
requirement may be mandatory in the sense that 
there must be some compliance with it.!* At any 
rate, where there is a substantial compliance, trivi¬ 
al irregularities, not prejudicing anyone, arc not 
fatal.!^ 

In the absence of statutory direction, a seal need 
not appear in the publication of the proceedings of 
a county board.!® 

Where the circumstances are such as to give rise 
to a presumption of due publication, the mere si¬ 
lence of the record of the board is not sufficient to 
overcome it.!® 


§ 92 

d. Construction and Partial Invalidity 

County order! and ordinances, except penaf ordi¬ 
nances, are liberally construed, and, although invalid 
in part, may be valid as to the remainder. 

Since it is not to be expected that the orders 
and ordinances of a county Ixiard uill be drawn 
with that degree of preciseness and skill which 
characterizes acts adopted bv higher legislative 
bodies,!7 they should, except for penal ordinances,!*^ 
be construed liberall>,!® and so as to give effect to 
the clear intention of the county board®® 

Where it is manifest that a word was inad¬ 
vertently inserted, the onhnance will be construed 
as if the word had been omitted®! However, 
where an order appears, on its face, not to have 
been made in good faith and solely in the public 
interest, it should not be given effect by a forced 
construction.®* 

Where the county court, as a court of general 
jurisdiction, has full control over its judgments 
during the term at which they were rendered, 
and it issues two orders concerning the same mat¬ 
ters at the same term, they will be construed in the 
light of each other, and their substance, rather than 
form, will be considered.®* 

Partial invalidity. An ordinance is not void m its 
entirety because of the invalidity of a portion of 
It, where the remainder is separable and contains 
the essential elements of a complete ordinance,®* 
particularly where the ordmance itself so pro¬ 
vides.®® 

A person affected by particular provisions of an 


& Ky.—^Madison County Fiscal Court 
V. Cotton, 117 S.W.2d 201, 273 Ky. 
503. 

15 C J. p 470 note 86. 

7. Cal.—San Diegro County v. Sei¬ 
fert, 32 P. 644, 97 Cal. 694. 

8. Cal—People v. Iiinden, 40 P. 116, 
107 Cal. 94, 

15 C.J. p 470 note 88 [b]. 

9l N.Y.—^BZingrsley v. Bowman, 58 N. 
Y.S. 426, 33 App-Div. 1. 

16 aJ. p 470 notes 88, 89. 

10. CaJL—^People v. Bailbache, 62 Cal 
810. 

IX. CaL—^2£ono County v. Depauli* 
100 P. 717, 9 CaLApp 706. 

Utah.—Summit County v. Gustave- 
son. 54 P. 977, 18 Utah 361, 

IS. Minn —Mahnomen County v. 

Klyver, 230 NW. 891, 180 Minn. 
423. 

13. Wls.—State v. Pierce, 36 Wls. 
93. 

16 C.J. p 470 note 92. 


14. Cal.—San Diego County v. Sei¬ 
fert, 32 P. 644. 97 Cal. 594—Mono 
County V Depauli, 100 P. 717, 9 
CalA.pp 706. 

15. Miss—Mullins v. Lyle, 183 So. 
696. 183 Miss. 297. 

Statute appUoable to process 
The statute requiring the seal of 
clerk of court to be on all process 
refers to process addressed to in¬ 
dividuals, and not publication of a 
general notice by a county board of 
supervisors to the public or part 
thereof not specifically named.—Mul¬ 
lins V. Lyle, supra. 

16. CaL—People v. Baldwin, 49 P. 
186, 117 CaL 244, 

17- La.—Avoyelles Parish Police 
Jury V. Mansura Corp., 81 So. 650, 
107 La. 201. 

Miss.—^Hall V. Franklin County, 186 
So. 691—Pettibone v. Wells, 179 
So. 336, 181 Miss. 425. 

JA Ii..—Lemolne t . Thomaa^ 

157 So. 170. 
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19. Miss—^Hall V Franklin County, 
183 So. 591—Pettibone v. Wells, 179 
So 336, 181 Miss. 426. 

16 C J p 469 note 79 

20. La.—State v. Orr, 95 So 211, 153 

La. 1031, followed in State v. 

Strain, 95 So. 216. 152 La. 1044, 

SL La.—State v Orr. 96 So. 211, 162 
Iia. 1031, followed in State v. 

Strain. 95 So. 216, 152 Xja. 1044. 

22. Mo.—State ex reL Rosenthal v. 
Smiley. 263 S.W 825. 304 Mo. 549. 

83. Tex.—Haverbekken v, Coryell 
County, 247 S.W 1086, 112 Tex. 
422, 

94. Cal.—People v. Velarde, 188 P, 
59, 45 CaLApp. 520 
La.—State v. Orr, 95 So. 211, 162 
La. 1031. followed m State r. 

Strain, 95 So. 216, 152 La. 1044. 

15 C.J.‘p 470 note 80. 

SS. CaL—Stanislaus County Dairy¬ 
men's Protective Ass'n v. Stanis¬ 
laus County, 66 P.2d 1306. 8 CaL 
2d 378. 
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ordinance may not question the validity of provi¬ 
sions by which he is not affectcd.26 

§ 93 , _ Reconsideration and Rescission 

Ordinarily, where the rights of third parties have 
not intervened, a county board may modify or repeal its 
ministerial and legislative acts, but may not set aside its 
Judicial acts. 

Where a county board or court exercises func¬ 
tions w'hich are legislative, administrative or minis¬ 
terial in their nature and which pertain to the ordi¬ 
nary county business, see §§ 81-84, and the exercise 
of such functions is not restricted as to time and 
manner, it may modify or repeal its action,-^ pro¬ 
vided rights in third persons have not become vest¬ 
ed thereunder but this rule does not apply where 
the time and mode of the exercise of the particular 
function is prescribed by statute,or where the 


statute authorizing the action of the board provides 
that such action may be changed only by general 
law.*® 

On the other hand, in the absence of statutory 
authorization, a county board or court may not 
set aside or modify a judicial decision or order made 
by It after rights have law’fully been acquired 
thereunder,*! or where an appeal is allowed.** 

Under a statute permitting counties to elect 
vrhether they shall come under it, a county board, 
after electing to come under the statute, cannot 
rescind its action,** since the power to suspend 
laws is inherent in the legislature only.*^ Even if 
the board had the power to rescind its action in 
such case, it could not do so where rescission was 
not justified.*® 

Acts of prior board. The right of a county board 


28. La—state v Orr. 95 So 211, 152 
La 1031, followed in State v. 
Strain, 95 So. 216. 152 La. 1044. 

27. Ky.—Sandy Hook Bank's Trus¬ 
tee V. Elliott County Fiscal Court, 
58 SW2d 637, 248 Ky 498—Smith 
V Livingston County, 242 SW. 612, 
195 Ky 382—Crick v. Rash, 229 S 
\V 63, 190 Ky 820. 

15 C J p 470 note 98 
Repeal by ImpUcatloa. 

Where two ordinances of different 
dates are inconsistent, the one later 
in date repeals the former to the 
extent of the inconsistency. 

La.—Dupuy v Iberville Parish Po¬ 
lice Jury, 39 So 627, 116 La 579 
Tenn—^Hagan v. Black, 17 S \V.2d 
908, 169 Tenn. 290 

28. Ky—Knott County v. Michael, 
94 SW,2d 4 4, 264 Ky 36. 

16 CJ. P 470 note 98 [a], 

SAtroactlve operation 

A board of county commissioners 
cannot with retroactive effect change 
a resolution it has purposely adopt¬ 
ed —^Norfolk-Southern R. Co. v. 

Forbes, 124 S.E 132, 188 N.C. 151. 
IMscretloiKaxy acts of TxMurd 

(1) Where a county board had dis¬ 
cretion in establishing limits of a 
fire district in an unincorporated 
town and authorizing a levy of tax 
within such district, it had discre¬ 
tion to rescind that action, provid¬ 
ed no rights had become vested by 
reason of the passing of the resolu¬ 
tion—State V Board of Com'rs of 
Chouteau County, 202 P, 1108, 62 
Mont 69. 

(2) A statute which provides that 
a county board “may” enter an or¬ 
der establishing a hospital makes the 
entry of such order discretionary 
with board and revocable by It pro¬ 
vided no contractual rights have 
been created—State v. Elliott, 121 
N.E. 82, 187 Ind. 691. 


29. Mo —^Mead v Jasper County, 266 
SW 467, 469, 306 Mo 476, quoting 
Corpus Juris. 

15 C J p 471 note 8 

Amonxit to be allowed sheriff 

An order of county court made be¬ 
fore January 1, as required by stat¬ 
ute. fixing amount to be allowed sher¬ 
iff for boarding prisoners during 
>ear, cannot be set aside by new or¬ 
der made after 1st of January, re¬ 
ducing amount to be allowed—Mead 
v Jasper County, 266 SW. 467, 305 
Mo. 476. 

30. Anz—Santa Cruz County v Mc- 
Knight, 177 P. 256, 20 Anz 103 

31. Ind—State v Richey, 172 N.E 
119, 202 Ind 116—^Hull v. Board of 
Com'rs of La Porte County, 143 
NB 689, 195 Ind 160. 

15 CJ p 470 note 99. 

Applicability of gexLerai statutes 

(1) It has been held that a stat¬ 
ute, providing that courts may va¬ 
cate or modify their orders or judg¬ 
ments under certain circumstances, 
applies to a county court—State, to 
Use of Pike County, v. Wheeling 
Corrugating Co., 66 S.W.2d 282, 188 
Ark 289. 

(2) However, there is also authori¬ 
ty to the contrary—Vansant v Wat¬ 
son, 19 S.W 2d 994, 230 Ky. 316. 

Xh. New Tock 

(1) The rule stated in the text has 
been followed.—^People v, Schenecta¬ 
dy County, 85 Barb 408. 

<2) However, the case cited in <1) 
was subsequently criticized, and a 
county board was held to l^ve the 
j>ower to rescind an order allowing 
a claim eigainst the county, on the 
ground that, while the action of the 
board was quasi judicial, it was es¬ 
sentially a legislative body, and 
should be permitted to correct its er^ 
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rors.—^People v. Broome County, 66 
NY 222 

32. Ind —^Welch v. Bowen, 2 N E 
722. 103 Ind 252. 

33. Ala—State v. Justice, 76 So 
425, 200 Ala 483 

N Y —^New York State Employees’ 
Retirement System v. Board of 
Sup'rs of Tioga County, 283 NTS 
405, 408, 157 Misc 87, citing Cor- 
pus JuziSy and affirmed 296 NTS. 
286, 251 AppDiv 198, affirmed 16 
NE.2d 434, 278 NT. 496 
E8tabUslLmen.t of law libEuxles 
When a county has once by ordi¬ 
nance come within the provisions of 
an act to establish law libraries, it is 
there for all purposes, and therefore 
cannot evade the force and effect of 
the statute by a repeal of the ordi¬ 
nance adopting Its provisions — 
Orange County v. Orange County, 34 
P. 244, 99 Cal 671. 

3A Ala.—State v Justice, 76 So. 
425, 200 Ala 483 

35 . NT—New York State Em¬ 
ployees’ Retirement System v 
Board of Sup'rs of Tioga County, 
283 N.Y.S. 406, 167 Misc. 87, af¬ 
firmed 296 N.YS 386, 251 App Div 
198, affirmed 15 N.E.2d 434, 278 N. 
Y. 496 

Alleged mlsro pr opoutatloiui by state 
comptroller's representative regard¬ 
ing cost to county of having its offi¬ 
cers and employees included m state 
employees' retirement system held 
not such as to justify board of su¬ 
pervisors in rescinding resolution of 
inclusion even if power of rescission 
existed, where statute regulated 
counties' contributions, and board 
had possession of facts, so far as 
then known, on which contributions 
were based.—^New York State Em¬ 
ployees* Retirement System v. Board 
I of Sup’rs of Tioga County, supra. , 
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to rescind the action of a previous bf)ard hab been 
denied,at least in the absence of statutory au- 
thonty.^'* However, where a county board is em¬ 
powered to enact orders of an administrative char¬ 
acter, It has been held that by implication its suc¬ 
cessor may repeal or modify such orders.38 Furth¬ 
ermore, It has been stated that a resolution of a 
county board which provides that it is to become 
effective on a subsequent date in no way limits 
the power of a subsequent board to rescind the reso¬ 
lution prior to the effective date At any rate, a 
decision of the board may not be rescinded by a 
subsequent board where such action vrould destroy 
vested rights of third persons 

Acts of contractual nature, WTiere the previous 
action of the board is in the nature of a contract 
which has been accepted by the other party, or on 
the faith of which the latter has acted, it cannot be 
rescinded by the board^i vrithout the consent of 
the other party.**^ Conversely, \yhere the proposi¬ 
tion has not been accepted or acted on by the oth¬ 
er part>% the board may restrict or rescind its ac- 
tion.43 

Appointment of officers. While it has been held 
that a board is not prohibited from rescinding or 
revoking at will its action in appointing an offi- 
cer,^^ It has also been held that, where the term 
of an officer is definitely fixed by statute, the coun¬ 


ty hoard may not rc?cind cither its original ap¬ 
pointment, **5 or an ayipointmcnt to fill a vacancy.*** 

Time jrithin xehtih to rrtunsidtr, A county 
hoard or court may at the term or session at which 
an order is made, revise or rescind it, prov ule<l this 
is done before any rights accrue thereunder.** Or¬ 
dinarily It has no power to do such act subsequent 
to such term or session,** although there is authori¬ 
ty to the effect that this rule is limited to judicial 
acts and is not applicable to legislative and minis¬ 
terial acts.*® 

Procedural rules governing reconsideration. A 
county board may adopt rules governing its recon¬ 
sideration of acts which may be reconsidered.^*^ 
Such rules are controlling,and will be presumed 
to have been complied with, in the absence of proof 
to the contrary.®® 

I 94 . -Operation and Effect 

A resolution or ordinance passed by a county board 
pursuant to its authority has the same force as a statute. 
Its Judicial decisions may not be collaterally attacked ex¬ 
cept where it exceeds its Jurisdiction; and decisions 
within Its judicial discretion are conclusive in the ab¬ 
sence of abuse, fraud, or lack of authority* 

A resolution or ordinance passed by the county 
board pursuant to the authority delegated or con¬ 
ferred by the legislature has the same force as a 
statute passed by the legislature.®® The acts of the 


30. N.J.—Gulnac v. Bergen County, 
64 A. 998, 74 N.J.Law 643. 122 Am. 
S.B. 406. 

37- Neb—Stenberg v. State, 67 N. 

W. 190. 48 Neb. 299. 

38. Ind—^WelcJi v. Bowen. 2 NB 
722, 103 Ind. 262. 

89. Mich.—Gale v. Board of Supers 
of Oakland County, 245 NW. 363. 
260 Mich. 399. 

40. N.T.—Orleans County v, Bowen, 
4 Lans. 24 

41. Ind—State v. Elliott, 121 N.B. 
82, 187 Ind. 691. 

Ky.—Knott County v. Michael. 94 S. 

W 2d 44, 264 Ky. 36. 

16 C.J. p 471 note 4. 

Impairment of obligation of contracts 
see Constitutional Liaw 9 ®74 et 
seq. 

Modification and rescission of con¬ 
tracts of county board generally 
see infra S 19S. 

4fl. N.T—^People v. Queens County, 
10 N.T.St 286. 

48. IlL—People v. Klokke, 91 IlL 
134. 

16 C.J. p 471 note 6. 

4^ CaL—^People v. Shear, 15 P. 92 
15 C.J. p 471 note 10 

45. Ind.—Weir v. State. 96 Ind. 311. 
15 C.J. p 471 note 11. 


4A. Colo.—^People v. Reid, 17 P. 302, 
11 Colo. 138 

Iowa.—State v. Chatbum, 19 N W. 

816, 63 Iowa 669. 50 Am R 760. 

15 C.J p 471 note 12. 

47. Mo —State v. Morgan, 128 S. 
W. 839, 144 MoApp 36. 

15 CJ p 471 note 8. 

PresiimptloxL that xascisslosi was Anr- 
ing tearm 

Ohio.—Makemson v. Kauffman, 36 
Ohio St 444 

15 C.J. p 471 note 8 [a]. 

48. Ind —Cass County v. Logans- 
port, etc. Gravel Road Co., 88 Ind. 
199. 

16 C J. p 471 note 9 
Applicability of gcnsirai statute 

Under a statute so providing with 
respect to courts generally, it has 
been held that a county court may 
vacate or modify a Judgment or or¬ 
der after the expiration of the term 
in certain circumstances —State to 
Use of Pike County v Wheeling Cor¬ 
rugating Co., 66 S.W.2d 282, 188 Ark 
289 

49. Ky.—Sandy Hook Bank’s Trus¬ 
tee V. Elliott County Fiscal Court. 
68 S.W.2d €37, 638, 248 Ky. 498— 
Cnck V. Rash, 229 S.W. 63, 190 Ky. 
820. 


60. NT—People v Delaware Coun¬ 
ty, 63 N.T.S 317, 48 App.Dlv. 428. 

15 C J. p 471 note 13 

Tinder x^arllaanentasy practlcs an 
order passed by two out of four 
members of a county board, with the 
other two members not voting, can¬ 
not be set aside by the subsequent 
entry of negative votes for the lat¬ 
ter two members 

Miss—Marlar v Board of Sup’rs of 
Tishomingo County, 187 So 879. 
Mode of action in general see su¬ 
pra S S7 

51. Mich.—Beach v Kent, 106 N.W. 
867, 142 Mich. 347. 

16 C J. p 471 note 14. 

52. Kan—^Higgins v. Curtis, 18 P. 
207, 39 Kan. 283. 

53. Mich—Gale v. Board of Sup’rs 
of Oakland County, 245 N.W. 363, 
260 Mich. 309. 

N.Y.—In re Seeley, 187 N.T.S 130, 
114 Misc 633, affirmed 187 N.T.S 
953, 196 App.Div 920, affirmed See¬ 
ley V. Purcell, 132 NE. 904, 231 N. 
T. 601, amendment of remittitur 
granted 134 N.E 646, 232 N.T. 498. 
3^w of state 

A county ordinance has been held 
to be within the term “law of this 
state” as used in a statute—Plumas 
County V. Wheeler, 87 P. 909, $13, 143 
Cah 758—15 C.J. p 469 note 65. 


873 



COUNTIES 


20 aj.s. 


§ 94 

board) provided they are within its authority,®'* 
are binding upon it although its personnel has 
changed.®® Irregular acts of a county board* if ac¬ 
quiesced in, arc binding on the county as completely 
as if they were regular.®® 

A resolution intended to prevent the continuance 
in office of certain named deputy county officers 
does not change a pre\ious finding that a certain 
number of deputies are necessary.®’^ 

Collatcrcl attack. Decisions, judgments, and or¬ 
ders of a county board, acting judicially, see § 83 
stipra^ in a proceeding in which it has jurisdiction, 
being conclusive as judgments of a court of rec¬ 


ord,®® may not, under the rules considered in the 
CJ.S. title Judgments §§ 401, 407, also 34 C.J. p 
511 note 46 ct seq, p 519 note 22, be collaterally at¬ 
tacked,®® but are reviewable only on appeal or by 
other appropriate proceeding.®® 

On the other hand, where the board or court 
exceeds its jurisdiction and makes an order with¬ 
out authority, such order, being void, is subject to 
collateral attack ®i Furthermore, an order or de¬ 
cision of a county board is not conclusive and may 
be collaterally attacked where the order is not a 
judicial act,®^ or where the county board is not re¬ 
garded as a judicial tribunal,®® or where it is not 
acting as a court of general jurisdiction,®^ or where 


54^ Miss.—JTeflerson County v. Graf¬ 
ton, 21 So. 247, 74 Miss 435, 60 Am. 
SR. 516, 36 liRA. 798. 

56w Tex—Polk v. Roebuck, CivApp., 
184 S.W 513. 

15 C J. p 472 note 21. 

Contract extending beyond term of: 
members of board see Infra S 176. 

56L Mo.—Sparks v. Jasper County, 
112 S.W. 265, 213 Mo 218. 

67. Wash —^Thomas v Whatcom 

County, 148 P. 881, 82 Wash. 113. 

68. Ky. Newell v. Cincinnati, N. 
O. & T. P. Ry. Co., 56 S.W.2d 662, 
246 Ky. 628. 

SC.—Salley v, McCoy, 180 S.B. 196. 
182 S.C. 249. 

Tox.—Schiller v. Duncan, Clv.App, 
21 S.W 2d 571. 

15 C J. p 472 note 24. 

69. XJS—^Dexter Horton Trust & 
Savings Bank v. Clearwater Coun¬ 
ty. D.C.ldaho, 235 P 743, affirmed 
248 P. 401, 160 CCA 411 

Ala—State ex rel. McIntyre v Mc- 
Eachern, 166 So. 36, 231 Ala. 609. 
Ark—Penix v. Shaddox, 263 S.W. 
389, 165 Ark, 152—^Woodruff Coun¬ 
ty V. Road Improvement bist No 
14, 262 S.W. 930, 169 Ark 374. 

Ky.—Hoskins v. Asher, 118 S W 2d 
128, 274 Ky. 107. 

Neb —^Everts v. Young, 261 N.W. 109, 
125 Neb. 662. 

SO—Salley v. McCoy, 189 S.B. 196, 
182 S.C. 249. 

Tenn.—^Boshears v. Foster, 290 S.W. 
387, 154 Tenn 494 

WVa—^Marlon County Court v. Car¬ 
penter. 171 S.E 823, 114 WVa, 329. 

16 aJ. p 472 note 26. 

AK>Ucatlon of rule to action of 

board: 

Allowing or rejecting claims see in- 
fira S 313. 

Fixing or allowing officer’s com¬ 
pensation see infra § 124 
* ICece egroc s and iisegtilJultLes are 
not ground for collateral * attack.— 
Hull T. Board of Com'rs of La Porte 
County, 143 N.B. 689, 196 Ind. 160— 
Board of Com’rs of Crawford boun¬ 


ty V. State. 132 NE 680, 191 Ind.| 
335—16 C J p 472 note 26 [a] (1). 
Prand; abuse of dlseretloiL 

(1) Under a constitutional provi¬ 
sion authorizing the commissioners’ 
court to change and reestablish coun¬ 
ty commissioners* precincts at any 
time they deem it to be for the con¬ 
venience of the people, its dction in 
so doing, when exercised in a prop¬ 
er proceeding, is not void, and will 
not be attacked or impeached col¬ 
laterally, although it amounts to a 
gross abuse of the court’s discretion, 
and although it in eifect constitutes 
a legal fraud upon persons who 
may be affected by the court’s action. 
—^Turner v, Allen, Tex.Civ.App, 264 
S.W 630 

(2) However, it has been held that 
an order procured by fraud is void, 
and therefore subject to collateral 
attack—^Federal Land Bank of New 
Orleans v Leflore County, 153 So. 
882, 170 Miss 1 

What oosiatltates collateral attack 
Whether a separate proceeding Is 
a collateral attack depends on wheth¬ 
er the judgment of the county court 
might have been appealed from — 
Shroll V. Newton County, 295 S.W. 1, 
173 Ark. 1121. 

Froceedlng without paxtiea 
An order entered in a proceeding 
to which there were no parties is not 
conclusive although it was not ap¬ 
pealed from, since no one could pros¬ 
ecute an appeal.—Ward v. Klamath 
County, 218 P. 927. 108 Or. 674. 

00. Ark,—^Penix v. Shaddox, 268 S. 

W 389, 166 Ark 152 
Idaho.—Smith v. Canyon County, 226 
P. 1070, 39 Idaho 222. 

Neb,—^Everts v. Young, 251 N.W. 

109, 125 Neb. 562 
15 O.J. p 472 note 26. 

01, Art*—^Kenney v. Bank of Miami, 
170 P. 866, 19 Ariz. 838. 

Cal—Anaheim Sugrar Co t. Orange 
County. 18S P. 809, 181 CaL 212. 
Idaho—Smith v. Canyon County, 226 
P. 1070, 39 Idaho 222. 


Ill.—^People ex reL Com’rs of North 
Pork Outlet Drainage Dist. v 
Schwartz, 244 IlLApp. 137 
Tex —Cornell v Swisher County, 
CivApp., 78 SW2d 1072—Austin 
Bros Bridge Co v Road Dist. No 
3 of Liberty County, CivApp., 247 
SW 674. 

15 C J p 472 note 27. 

**Xn order to support a collateral 
attack upon the records, orders, and 
judgments of a board of county com¬ 
missioners, It must be shown not 
only that the proceeding was irregu¬ 
lar and the judgments unwarranted, 
but that such judgments and orders 
were absolutely void . . . Noth¬ 
ing but lack of jurisdiction will ren¬ 
der such orders and judgments void " 
—^HuU v. Board of Com’rs of La 
Porte County, 143 N.B 589, 693, 195 
Ind 150 

An. order not made in legal seaidosi 

has been held void and subject to 
collateral attack —^McDonald V. 
Franklin County, 100 S.W 861, 30 
KyL 1246. 

ez. Miss—^Beaman v. Leake Coun- 
. ty, 42 Miss 237. 

Minlstexidl acts are void if er. 
'roneotut.—iSalley v McCoy, 189 SE. 
196, 182 S C 249 

Order dlreotixig issuaoLce of warraait 
Miss—^Beaman v. Leake County, 42 
Miss. 237. 

03. Okl.—Board of Com’rs of Mus¬ 
kogee County y. Eastern Oklahoma 
Pub. Co., 260 P. 496, 120 OkL 122 
—^Board of Com’rs of Kay County 
V Smith, 148 P. Ill, 47 Okl. 184. 
Wheom county board is an admin- 
IstratlTe l>ody whose rulings are not 
subject to appeal, its action on ju¬ 
dicial questions does not preclude 
persons aggrieved from resorting to 
courts to protect constitutional or 
legal rights.—Wilton v. St. Johns 
County, 123 So. 527, 98 Fla. 26, 66 A 
UR 488, setting aside 117 So. 321. 
04. Ga—Williams v. Sumter Coun- 
J ty, 107 SB. 168, 151 Ge. 402, con- 
' formed to 107 S.B 421, 27 GeuApp. 
' 80 . 
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its acts are, by statute, subject to the superintending 
control of the court.®® 

Except where the county board exercises a limit- 
e4 and special jurisdiction,®® it will be presumed, on 
collateral attack, that it acquired jurisdiction until 
the contrary appears,®'*' and that its proceedings 
were regular and valid;®® and where an order is 
regular on its face it will be conclusively presumed 
that every fact necessary for the court to find, pre¬ 
requisite to Its power to act, was found by it.®® 

Control of exercise of judicial discretion. Ordi¬ 
narily a decision of a county board in the exercise 
of Its judicial discretion is conclusive and will not 
be controlled or re\dewed, unless there is a clear 
abuse of such discretion,'^® or unless there is col¬ 
lusion or fraud,or lack of authority.^® Such an 
order affords full protection to those who act under 
it73 

Time of tetking effect. Under a statute so provid¬ 
ing, a county ordinance does not go into effect un¬ 
til the expiration of a certain length of time after 


Its passage and in c;*se a proper referendum pt- 
tition is filed during ili.il ptruKl it does not go intf> 
effect until approied 1)\ a mcijMnt> of the electors 
\oting on It."® Where, as an exception, the statute 
allows an ordinance ff»r the immediate preservation 
of the public peace, health fir 'safety to become ef¬ 
fective at once, a fleclaration of emergenc> cfintam- 
cd in the ordinance is not conclusive on the courts,"^® 
and where the emergency is fr>imd not to exist the 
ordinance will not fall w'lthin the exception.’*" 
One who will be adversely affected by an ordinance 
whether it becomes effective immediately as an 
emergency measure, or at the expiration of the stat¬ 
utory period, ma> not attack its validity as an emer¬ 
gency measured® 

A county board may properly provide in a resolu¬ 
tion that such resolution shall become effective on a 
subsequent date, although there may be a change in 
the personnel of the board by the specified date, 
and such resolution will become effective as pro- 
vified unless it is rescinded prior to the effective 
date.®® However, the entry of an order as of a 


BMolntloiL fov purpoBa of l)oxrowl2ig 
monuBT 

Under a statute relative to the du¬ 
ties of boards of county commission¬ 
ers, a resolutioa of a board of com¬ 
missioners of roads and revenues, 
passed for the purpose of borrowing 
money to supply casual deficiencies, 
the existence of which is recited 
therein, is not a "Judgment of a 
court of general and exclusive ju¬ 
risdiction," and may be collaterally 
attacked in a suit by the county to 
recover commissions taken by the 
county treasurer on such loan—^Wil¬ 
liams V. Sumter Ckiunty, supra. 

69. Ark.—Washington County v. 
Day, 126 S.W.2d 602, 197 Ark. 1081. 

66L Idaho.—Smith v. Canyon Coun¬ 
ty, 226 P. 1070, 80 Idaho 222. 

Beoltal of JuxlsdlctLonsa facts in ree. 
ord 

‘When . . . [county commis¬ 
sioners*] court Is in the exercise of 
its statutory and limited jurisdic¬ 
tion, its judgment and decrees are 
subject to collateral attack, unless 
the record recites all the facts upon 
which such jurisdiction depends"— 
Poyner v. Whiddon, 174 So. 607. 509, 
884 Ala. 168. 

Necessity of jurisdictional facts ap¬ 
pearing of record generally see su¬ 
pra f 91 a. 

Ala-—Kirby v. Marshall County 
Comra. Ct, 65 So. 163, 186 Ala. 611 
—^McLaugmin v. Hardwick. 70 So. 
805, 1.4 AUuApp. 670. 

XI C.J. p 471 note 17 [bj. 

gft. Ain.— Kirby v. liarsOiall Coxmty 


Comrs Ct., 65 So 163, 186 Ala. 
611, 

15 C J p 471 note 17. 

AdJoununent 

Order held presumed, on collateral 
attack, to have been made by court 
convened pursuant to adjournment. 
—Shroll V. Newton County, 295 S W. 
1, 173 Ark. 1121 

69. Tex—^Tubbe v. Sample, Civ. 
App, 62 SW.2d 362. error dis¬ 
missed 

TO. Pla—Wilton v, St Johns Coun¬ 
ty, 123 So. 527, 98 Fla 26, 65 A.L 
R. 488, setting aside 117 So 321. 
Ky.—^Boyd County v. Boyd Fiscal 
Court, 56 SW.2d 969, 247 Ky. 183. 
Tex.—^Kmg V. Falls County, Civ.App, 
42 3W.2d 481—Schiller v. Duncan, 
Civ.App, 21 SW.2d 671. 

15 C.J. p 471 note 18. 

Judicial supervision over county*s 
discretionary action generally see 
supra $ 51. 

Disoxetloa held abused 

The refusal of the salary board,: 
composed of the county commission¬ 
ers and the county treasurer, to al¬ 
low a county officer a deputy was 
held an abuse of discretion where 
It had allowed him a deputy for the 
previous year and there had been no 
change in the work of his office since 
that time.—Appeal of Fleming, 16 
PaDist. & Co. 59. 

71. U.S.—Dexter Horton Trust & 
Savings Bank v. Clearwater Coun¬ 
ty. D.O Idaho, 236 F, 743. affirmed 
248 F. 401, 160 C.C.A. 411. 
pja.—Wilton V. St. Johns .County, 
128 So. 627, 98 Fla. 26, 65 A.1^.B. 
488. setting aside 117 So. 821. 

«75 


Me—^Lowell v, Washington County 
R. Co, 37 A 863. 90 M**. 80 
Tex —King v Falls County, Ci\ 
App., 42 SW2d 481—^DaMfrson \ 
Eastland County, Civ App,, 6 SW 
2d 782, affirmed, Com App, 13 S 
W2d 673 

15 C J. p 472 note 19. 

72. Fla—^Wilton v. St Johns Coun¬ 
ty, 123 So. 527, 98 Fla. 26. 65 A 
Ii.R. 488, setting aside 117 So 321, 

Tex.—Schiller Duncan, Civ.App 

21 aw 2d .ITl. 

73. Wash—tiewis County v. Mont- 
fort. 130 P 115, 72 Wash. 248. 

15 C.J. p 472 note 20. 

74u Cal.—Cline v. Lewis, 165 P. 915, 
175 Cal 315 

75. Cal.—Cline ▼. Lewis, supra. 

76L Cal.—Ex parte Newell, 207 P. 
371, 188 Cal 762. 

77- Cal.—^Deupree v. Payne, 241 I*. 
869, 197 Cal 529 

Ovdiaance held not publio health 
measure 

Ordinance declaring it to be un¬ 
lawful for any person to ship or of¬ 
fer for shipment citrus fruits, show¬ 
ing evidence of fifteen per cent of 
frost injury, is not to be interpret¬ 
ed as a measure for preservation ot 
public health, which could be made 
to take effect immediately.—Ex parte 
Newell, 207 P, 371, 188 Cal. 762. 

78. U.S.—^Pughe V- Lyle, D.CCaI., 
10 F.Supp. 245. 

79. Mich.—Gale y. 'Board of Sup'rs 
of Oakland County, 245 N.W. 368, 
260 Mich. 899. 

aa Mich.—Gale v. Board of 
of Oakland County, aapra. 
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former term, in order to give it a retroactive effect, 
IS beyond the power of a county board, and is in- 
effective.si 

§ 95. -Appeals from Decisions 

a. In general 

b. Who may appeal and parties 

c. Perfecting appeal 

d. Review, determination, and disposi¬ 

tion of cause 

e. Appeal from judgment on appeal 
a. In General 

Unless authorized by statutory or constitutional pro* 
visions, no appeal lies from tho orders and decisions of 
a county board. 

Under the general rules stated in Appeal and 


Error § 18, the right to appeal from the decisions of 
a county board or court is solely statutory ^nd 
the right, w hen granted, may not ordinarily be cur¬ 
tailed or denied by the courts.^S 

Under applicable statutes appeals may be taken 
from the decisions and orders of a county board or 
court,®* where they are final,®® judicial in char¬ 
acter,®® and are made with regard to matters af¬ 
fecting the rights of an individual as distinguished 
from the public,®*^ although, under a statute so pro¬ 
viding, an appeal may be taken from the action of 
the board relating to the interests of the county at 
large.®® 

On the other hand, no appeal will lie from the de-* 
cisions of the county board where it acts in a pure¬ 
ly ministerial or administrative capacity®® or where 


81. Miss.—^Board of Sup'rs of La¬ 
fayette County V. Parks. 96 So. 
466. 132 Miss 752. 

88. Mo—^In re Incorporation of Un- 
londale. App, 203 S.W. 508, re¬ 
versed on other grrounds In re City 
of Uniondale. 225 S.W 985, 285 Mo 
143. 

SD—State v. Richards, 245 NW. 
901, 61 SD 28—Barnum v. Ewing. 
220 N.W 135, 53 SD 47. 

15 C J P 473 notes 34-3$. 

Certiorari to review proceedings of 
county boards see Certiorari $ 46 
BzcluBlveosvB of remedy 

Where an appeal may be taken 
from the decision of a county board, 
that remedy is exclusive, and resort 
cannot be had to equitable remedies 
—Lowrimore v. Board of Com'rs of 
Latimer County, 239 P 454, 113 Okl 
109 

Bxlstaiice of fraiid in action of 
county commissioners cannot of it¬ 
self make such action reviewable by 
appeal, where not otherwise appeal- 
able.—Codington County v. Board of 
Com’rs of Codington County, 212 N. 
W 626, 61 S.D. 131. 

Appeal from actioiL of salary board 
Under a statute providing that the 
salary board, composed of the coun¬ 
ty commissioners and the county 
treasurer, shall determine the num¬ 
ber and salary of clerks and depu¬ 
ties required by county officers, and 
that one dissatisfied with the amount 
of salary allowed him may appeal 
from the board’s action, it was held 
that appeals are not limited to deci¬ 
sions concerning salaries, and that 
a county officer may appeal from the 
action of the board refusing to allow 
him a deputy.—^Appeal of Fleming, 16 
Pa-Dist. A Co. 59 

83. Mo.—^In re Incorporation of Un¬ 
iondale. App, 208 S W. 608, re¬ 
versed on other grounds In re City 
of Uniondale. 225 S.W. 985. 285 Mo 
148. 


8ft. Miss—Wilkinson County v Til¬ 
lery. 84 So 465, 122 Miss. 515. 

15 C J p 473 note 37 
Appeal from allowance or rejection 
of claim see infra §S 308-312 
Order caueeJing cormty warrants is 
an appealable judgment —Covington 
v Johnson County, 289 S.W. 326, 172 
Ark. 442. 

85. Mo—^In re Incorporation of Un¬ 
iondale, App, 203 S.W. 508, re¬ 
versed on other grounds In re City 
of Uniondale, 225 S W. 985. 285 Mo. 
143. 

15 CJ p 473 note 38. 

86. Ind—State ex rel Sink v Cir¬ 
cuit Court of Cass County, 16 N B 
2d 624—^Hyde v Board of Com’rs 
of Wells County, 198 NB 333, 209 
Ind. 246—^Hastings v Board of 
Com’rs of Monroe County, 188 N.E. 
207, 205 Ind 687 

Mo.—In re Incorporation of Union- 
dale, App., 203 SW. 508, reversed 
on other grounds In re City of 
Uniondale, 225 SW. 985, 285 Mo. 
143 

Ohio—^In re Clerk Hire In County 
Offices, 7 Ohio N.P ,N S, 8—State 
ex rel. Defiance City Bank Co. 
V. Board of County Com’rs, 5 Ohio 
N.P.,N S, 225. 

S.D.—Codington County v Board of 
Com’rs of Codington County, 212 
N.W. 626, 51 S D 131. 

15 C J. p 473 note 39. 

Partleiilav deolsloaLS held JnjOiolal and 
appealable 

CD Action with respect to redis- 
tncting county.—^Bamum v. Ewing, 
220 N.W 185, 53 SD. 47—Codington 
County V, Board of Com’rs of Coding- 
ton County, 199 N.W. 594, 47 SD 
520. 

(2> Determination as to whether 
private rights would be Injured by 
order vacatxig certain roads —^Bol- 
mar v. Board of Com’rs of Shawnee 
County, 197 P. 880, 109 Kan. 91* 

m 


87. Iowa.—^Lippencott T. Allander, 
23 Iowa 536 

15 C J. p 474 note 40 

88. Okl —^In re Okmulgee County 
Courthouse, 161 P. 200, 58 OkL 
683. 

89. Ind—^Hyde v Board of Com’rs 
of Wells County, 198 N.E 333. 209 
Ind 245—^Blastings v. Board of 
Com’rs of Monroe County, 188 N.K 
207, 205 Ind. 687. 

15 C J. p 474 note 42. 

Zn Oklahoma 

<1) Under a statute providing for 
an appeal ’’from all decisions of the 
board of commissioners upon mat¬ 
ters properly before them,” it has 
been held that only judicial deci¬ 
sions may be appealed, and that an 
appeal will not he from decisions of 
the board while acting in a ministeri¬ 
al or administrative capacity.—^Park¬ 
er v. Tillman County, 139 P. 981, 982, 
41 Okl 723. 

(2) However, it has subsequently 
been held, under the same statute, in 
a case in which the alteration of 
commissioners’ districts was held to 
be a judicial matter and appealable, 
that it IS unnecessaxy to draw an 
exact line between quasi-judicial and 
ministerial acts, since any decision is 
appealable provided it involves an 
issue of some kind properly before 
the board.—^Board of Com’rs of Cher¬ 
okee County v. Hatfield. 247 P. 77, 
121 Okl 28. 

Particular decisloas held mlidrteKlal 
and not appealable 

(1) Action in fixing clerk hira— 
In re Clerk Hire in County Offices, 
7 Ohio N.P.,N.S., 88. 

(2) Decision dividmg township and 
fixing boundary of new township.— 
State ex reL Sink v. Circuit Court 
of Cass County, Ind., 15 N.E.2d 624. 

<3) Designation of depository of 
pubUc funds.—State ex reL Defiance 
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the county board acts in a purely le^islative^^^* ca¬ 
pacity, and an order of the board is not subject to 
re\iew on petition in error, when it is made in pro¬ 
ceedings which are political, and not judicial, in 
their nature.®! So, where the matter involves no 
question of legal right, but simply a matter for the 
exercise of the discretion of the board, an ap¬ 
peal from its action on such matter is not authoriz¬ 
ed,®® and an appeal is not authorized where it is 
expressly provided by statute that the action of the 
board shall be conclusive m all the courts of the 
state.®® 

Jurisdiction of appellate court. To give a court 
jurisdiction of an appeal from a county board, it 
is essential that the board itself should have had 
jurisdiction of the matters in controversy.®^ The 
jurisdiction of the court is confined to the jurisdic¬ 
tion which the county board had on the matter ap¬ 
pealed from,®5 and the court cannot convert the 
appeal into an equitable action and thus enlarge its 
jurisdiction beyond that of the county board.®® 

Effect of appeal. The taking and perfecting of 
an appeal has the effect of vacating the decision of 
the board ,®7 but if for any reason the appeal is dis¬ 
missed, the decision of the board again becomes ef¬ 


fective the same as if no appeal had been takon.®^ 

Joinder of appeals. Where there are twri appeal- 
able orders, made on the same dav and as part of the 
same plan, one appeal may be taken from iHjth.®® 

To ivhat court appeal may he taken. Where stat¬ 
utes auth<inzing an ajjpeal from decisions of the 
county board prescribe the court to which the ap¬ 
peal shall be taken, they are controlling.! 

b. Who May Appeal and Parties 

Only persons authorized by statute may appeal from 
the decision of a county board. 

Under, or without reference to, statutes authoriz¬ 
ing appeals it has been held in some jurisdictions 
that only a party to the proceeding before the county 
board can take an appeal from the decision there¬ 
in,® while in other jurisdictions a person aggrieved 
by the decision of the board may appeal,® whether 
or not he is a party to the record.^ 

While It has been held that a county may not ap¬ 
peal from a decision of its board,® under a statute 
so providing, an appeal may be taken in certain 
cases by the state or county attorney in the name 
of the county,® After an appeal has been perfect- 


Citv Bank Co v. Board of County 
Com'rs, 5 Ohio N P.,N S, 225 

(4) Order letting contract for coun¬ 
ty printing—State ex rel. Kepublic 
Pub Co V MePhee, 62 P 2d 1355, 188 
Wash 543, followed in State ex rel. 
Republic Pub Co v. Willett, 63 P 2d 
1247, 189 Wash. 707 

(6) Selection of architects for pub¬ 
lic building.—Codington County v 
Board of Comers of Codington Coun¬ 
ty, 212 NW. 626, 51 S D. 131—16 C 
J. p 474 note 42 [a] (1) 

90. Tenn.—State ex rel Kempson v. 
Moore, 67 S.W.2d 161, 167 Tenn. 
170 

91. Ohio—^Bring v. Hollis, 21 Ohio 
Cir.Ct.,N.S. 62. 

92. Ohio —^In re Clerk Hire in Coun¬ 
ty Offices, 7 Ohio N P„N.S., 8 

j>a—Sheets v Armstrong, 161 A. 359, 
307 Pa. 385 

Tex—^Williams v Castleman, 247 S 
W. 263, 112 Tex 193. 

15 aj p 474 note 44 
Judicial supervision of board’s dis¬ 
cretionary acts generally see su¬ 
pra S 51. 

9S. Ind.—^Indianapolis v. Sturm, 39 
Ind. 169—^Princeton v. Manck, 35 
Ind. 51. 

99. Ind—^Pulse v. Board of Com’rs 
of Decatur County, App., 146 NE. 
335. 

15 C J. p 474 note 46. 

95. Okl.—In re Bucher, 20 P.2d 160, 
162 Okh 168—^Broadwell v. Board 


of Com’rs of Bryan County, 211 P. 
1040. $8 Okl. 147. 

99. Okl —In re Bucher, 20 P 2d MO, 
162 Okl 168—Broadwell v. Board 
of Com'rs of Bryan County, 211 P. 
1040, 88 Okl. 147. 

15 C J p 474 note 47. 

97. Ind—State v. Burgett, 51 NE 
139, 49 NB. 884. 161 Ind 94 

16 C J p 476 note 50 

98. Ind—State v. Burgett, supra. 

99. Ky.—Boyd County v Arthur, 82 
SW 613, 118 Ky. 932, 26 KyL. 
906. 

1. Idaho. — ^Ilo V Ramey, 112 P. 126, 
18 Idaho 642 

15 C.J p 474 note 48. 

2. Ind —MacGinnitie v Slivers, 78 
NB 1013, 167 Ind. 321. 

"Any person” 

Under a provision that “any per¬ 
son” may appeal. It has been held 
that the legislature meant “any per¬ 
son who has properly presented a 
matter before the board for their 
determination, and who is dissatis¬ 
fied with their decision”—^Morath v, 
Gorham, 40 P. 129, 130, 11 Wash. 
677—15 C-J P 475 note 54 [a] (2). 

Where there are several parties, 
one of them may prosecute a sep¬ 
arate appeal —^MacGinnitie v. Silvers, 
78 NE. 1018, 167 Ind, 321. 
Limitation of right to x>artles gen¬ 
erally see Appeal and Error § 170 

3. Ark,—Covington v Johnson Coun¬ 
ty, 289 SW 326, 172 Ark. 442. 

I 16 aJ. p 475 note 55. 
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Necessity of afildavit showing inter¬ 
est see infra S 95 c 
Right of taxpayers to appeal see in¬ 
fra S 295 

A 'person aggrieved,” within the 
meaning of a statute authorizing ap¬ 
peals by such persons, is one who 
has a direct Interest in the proceed¬ 
ing, and who is affected thereby in 
a personal or individual capacity. 
Okl—Clark v. Warner, 204 P, 929, 
933, 85 Okl 153. 

SD—Bamum v Ewing, 220 N.W. 
135, 137, 53 S D. 47. 

"Any person” 

Under a provision that “any per¬ 
son” may appeal, it has been held* 
“Whether *any person,* m the broad 
language of the statute, whose per¬ 
sonal or private interests are not af¬ 
fected by the decision of a county 
board, can appeal therefrom, may ad¬ 
mit of doubt, but we think it is 
clear that any person whose existing 
rights are cut off or destroyed by 
such a decision may have his ap¬ 
peal to the District Court **—Caroth- 
ers V. Wheeler, 1 Or 194, 196. 

4. Miss —Deberry v. Holly Springs, 
35 Miss. 385 

15 C.J. p 475 note 56 

5. Idaho —^Kootenai County v. 

Dittemore, 88 P. 232, 12 Idaho 768. 

8. Okl —^lu re Okmulgee County 
Courthouse, 161 P. 200, 68 OkL 
683. 

Ootukty attorney had zight and te- 
ty to make timely appeal to eivcnlt 
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ed by the county attorney, acting: on behalf of free¬ 
holders of the county, he has no further interest in 
the appeal as a party.^ It is not necessary that the 
individual members of the board be made parties 
to the case on appeal.^ 

c. Perfecting Appeal 

In perfecting an appeal from a decision of a county 
board, statutory requirements and court rules should 
be complied with. 

Under the rules discussed in Appeal and Error § 
425 et seq, in perfecting an appeal from a deci¬ 
sion of a county board, it is essential that there be a 
compliance with the statutory requirements and 
rules of courts.® 

Time within which to appeal. Where the time 
within which, or the term to which, appeals from 
county boards must be taken is prescribed by stat¬ 
ute, the appeal must be taken within the time limit¬ 
ed, or It will be dismissed for lack of jurisdiction.^® 
Where by limitation parties have lost their right of 
appeal, they may not, by going again before the 
board with the same petition and for the same pur¬ 
pose, have the former judgment re-entered and ob¬ 
tain a right of appeal.^^ 

Notice of appeal; summons. In some jurisdic¬ 


tions the party appealing from a decision of a coun¬ 
ty board must, at least a designated number of days 
before the first day of the next term of the appel¬ 
late court, notify the members that the appeal is 
taken ,12 and at least in some states the party ap¬ 
pealing must state in his notice of appeal the fact 
of his appeal and the grounds for it.i® Service of 
the notice may be accepted by writing thereon,!^ 
and defects therein are waived by appearance.!® 

In other jurisdictions it has been held that the 
members of a county board are bound to take notice 
of an appeal from their court, and a service of sum¬ 
mons on them is unnecessary.!® 

Under a statute providing that the clerk shall is¬ 
sue the summons to appellees, appellant need not 
cause such issuance,!*^ and will not be responsible 
for the clerk's delinquency.!® However, appellant 
will be responsible where he instructs the clerk not 
to issue the summons.!® 

Notice need not be given to persons who are not 
necessary parties.®® 

Appeal bonds. No appeal bond is necessary, un¬ 
less expressly required by statute,®! or by the court 
acting m pursuance of statutory authority;®® and 
in the latter case the giving of the undertaking is 


court from orders of fiscal court al¬ 
lowing unauthorized appropriations. 
—^Boyd County v, Boyd Fiscal Court, 
56 S.W.2d SS9, 247 Ky. 183 
VacMslty of order dlreotinff appeal 
“A county attorney may prosecute 
appeals in the name of the county 
without ... an order from eith¬ 
er the county or dsoal court direct- 
infir him to do so ”—^McCreary Coun¬ 
ty V. J. CL Mayer & Co, 198 S W. 909, 
910, 178 Ky. 366. 

XTeoessity of audit 

For county attorney to appeal 
from fiscal court orders allowiner un¬ 
authorized appropriations no audit 
was necessary.—Boyd County v. 
Royd Fis»**il Court, 56 S,W 2d 959, 
247 Ky. 188. 

7- Va.—^Board of Sup'rs of Kins: 
and Queen County v. Cox, 156 S R 
766, 156 Va. 687. 

a. Ind.—State v. Burgrett, 61 NE. 
189, 151 Ind. 94. 

g. Ky.—Stewart v. Kidd, 89 aW2d 
861, 262 Ky. 90. 

Piititto& held not appeal 
To constitute appeal from com¬ 
missioners' court to district court 
within constitution, petition must 
oontaia appropriate allegations and 
prayer for certiorari, and petition 
not containing such allegation and 
prayer, held original proceeding, not 
appeal from commissioners' court, 
of which district court lacked juris- 
dletlon because of amount.—^Uuder^ 


wood Typewriter Co. v. Nacogdoches i 
County, TexCiv.App., 87 S.W.2d 278 

la Ky—Stewart v Kidd, 89 S.W 
2d 861, 262 Ky. 90—Tarter v. Pyles, 
289 S.W 289, 217 Ky. 243. 

N.C—Brown v. Plott, 40 S.B. 45, 129 
Na 272. 

15 C J. p 476 note 60. 

Conuneuceaieut of limitation period 

(1) Period within which appeal 
must be taken from order fixing sa¬ 
lary of county oflicer is computed 
from time of rendition of order, not 
from time candidate qualifies for of¬ 
fice.—Caddell V. Fiscal Com t of 
Whitley County, 79 SW.2d 407, 358 
Ky. 114. 

(2) "Next term” of circuit court, 
to which appeal from decision of 
board of supervisors must go, is 
term next after appeal has been per¬ 
fected—^Board of Supers of Marshall 
County V Stephenson. 134 So 142, 
160 Miss. 372, reversing 130 So. 684. 

Applicability of statute to newly 
oareated court 

A statute limiting the time for 
appeals from county and other 
courts was held applicable to appeals, 
from the subsequently created fiscal 
courts, which assumed the functions 
previously performed by the county 
courts.—Iteslle County v. Hensley, 
125 S.W.2d 255, 27$ Ky. 679. 

U. Miss —^Robinson v. Itawamba 
County, 65 So. 461, 107 Miss. 852. 
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la. Or.—Carothers v. Wheeler, 1 Or. 
194 

Wash—^Morath v. Gorham, 40 P. 129, 
11 Wash. 677. 

IX Idaho.—Gorman v. Boise Coun¬ 
ty, 1 Idaho 655, 

14. Iowa—Libbey v. McIntosh, 14 
N.W. 864, 60 Iowa 829. 

Neb —Greeley County v. Gebhardt, 
89 N.W. 753, 2 NehUnoO. 661 

15. Iowa—^Libbey v, McIntosh, 14 
N.W 354, 60 Iowa 829. 

16 . Ind.—Cass County v, Adama 76 
Ind. 504. 

15 C J. p 476 note 70. 

17. Ky.—Tarter v. Pyles, 289 S.W 
289, 217 Ky. 243. 

18. Ky—^Tarter v. Pyles, supra 
18. Ky,—Tarter v. Pyles, supra. 
Effect of suoh instmotlon 

Filing petition and copy of fiscal 
court order in circuit clerk's ofllce, 
with instruction not to issue sum¬ 
mons, does not institute appeal; 
thus appeal from fiscal court order, 
filed on last day for appeal, with 
instruction not to issue summons, 
was held too late.—^Tarter v. Pylea 
supra. 

20u OkL—^In re Okmulgee County 
, Courthouse, 161 P. 200, 68 Okt 
683. 

81. Misa—^Monroe County 

Strong, 29 So. 580, 78 Miss. 565. 
88. Idaho —^Ravenscraft v Blaine 
’ County, 47 P. 942, 5 Idaho 178. 
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not jurisdictional,23 although a failure to compl> i 
with the order of the judge renders the appeal 
subject to summary dismissal.24 

The bond must be filed subject to the examination 
and approval of the person designated by statute 
In some jurisdictions an appeal bond is required to 
be filed subject to the examination and approval 
of the county auditor,2® the county clerk, 27 or the 
clerk of the board.22 However, it is not necessary 
that the bond filed with the auditor, or a copy 
thereof, be made part of the record on appeaL23 

A county attorney prosecuting an appeal from 
the county board m the name of the county and in 
his official capacity is exempt from the provision of 
a statute requiring appeal bonds generally,30 par¬ 
ticularly where the statute expressly so provides.2i 

Defects in the form ur substance of the bond will 
not authorize a dismissal, if the appellant, when re¬ 
quired by the court to which the appeal was tak¬ 
en, files a sufficient boyd.32 

Papers on appeal; hill of exceptions; transcript, 
A dismissal of the appeal is proper where there 
are no papers on file,23 but not where part of the 
necessary papers are wanting ;34 the proper remedy 
in the latter case is a motion to cause them to be 
supplied.36 A requirement that the clerk shall 


transmit the papers on appeal v.ithm a certain time 
after service of notice <»f appeal is not jurisdic- 

tional.36 

While under some statutes no bill of exceptions 
is necessary,37 under others, requiring a bill of ex¬ 
ceptions, the appellate court has no jurisdiction, in 
the absence of a bill, except to dismiss the appeal.** 
To be valid, a bill of exceptions must be properly 
signed and settled** within the required time.^* 

Similarly, in some states, a complete transcript is 
required to be filed m order to perfect the appeal 
but the failure and neglect of the proper officer 
to make out and file the transcript within the pre¬ 
scribed time is not ground for dismissal of the ap¬ 
peal,^ 2 unless such neglect is attributable to ap¬ 
pellant,^* or unless the delay, in connection with 
other facts, shows an abandonment of the appeal.^^ 

Appeal by person not party. Where it is express¬ 
ly provided that if the person aggrieved by any de¬ 
cision of the county board is not a party to the pro¬ 
ceeding he must, m order to appeal, file in the office 
of the county auditor his affidavit setting forth that 
he is interested m the matter decided, and that he 
is aggrieved by such decision, alleging explicitly the 
nature of his interest, the appeal may be dismissed 
if such an affidavit is not filed.^5 This statute ap- 


83. Idaho —Great Northern R. Co. 
V Kootenai Cohnty, 78 P. 1078, 10 
Idaho 379, distmsruishing Davis v. 
KImore County, 75 P 910, 9 Idaho 
784—^Ravenscraft v. Blame Coun¬ 
ty, 47 P 942, 5 Idaho 178, 

15 C.J. P 475 note 76. 

84. Idaho—Great Northern R. Co 
V. Kootenai County, 78 P. 1078, 10 
Idaho 379 

15 C J. P 476 note 77. 

85. Ind—Shirk v. Moore, 96 Ind. 
199. 

83. Ind.—Shirk v Moore, supra. 

15 C.J P 476 note 78 

87. OkL—Monroe v. Beebe, 64 P. 10, 
10 Okl 581 

16 C J P 476 note 79. 

88 . Kan—^Tregro County v. Cross, 79 
P. 1084, 71 Kan. 161, 

83. Ind—^Board of Com'rs of Liake 
County V. Hayhurst, 199 N.B. 258, 
809 Ind. 416 

sa Ky.—McCreary County v. J. C. 
Mayer & Co., 198 S.W. 909, 178 Ky. 
866 . 

15 aJ p 476 note 81. 

Btateniaiit of coats 

**No bond being: required in such 
cases, there is no necessity of ill- 
tiuM a statement of costs.”—Tarter v. 
Pylea» 289 &.W. 289, 290, 217 Ky. 
243. 


81. Okl —^In re Okmulgee County 
Courthouse, 161 P. 200, 58 Okl. 683 
—Cherokee County Pub. Co. v 
Cherokee County, 151 P. 187, 48 
Okh 422. 

38. Ind—^Harris v. Millege, 51 N.B 
102, 151 Ind, 70. 

15 C J p 476 note 83. 

33. Ind —^Wheatley v. Hanna, 23 
Ind, 518 

34. Ind—Fountam County v. Loeb. 
68 Ind. 29. 

35. Ind—^Fountain County v. Loeb, 
supra. 

33. Idaho.—^Humbird Lumber Co v. 
Kootenai County, 79 P. 396, 10 Ida¬ 
ho 490 

87- Ky —^eiferson County v. Young, 
86 SW. 985, 120 Ky. 466, 27 Ky.L. j 
849. 

38l Miss. —^Yandell v Madison Coun¬ 
ty, 30 So. 606, 79 Miss. 212. 

33. Miss—^Wilkinson County v. Til¬ 
lery, 84 So. 465, 122 Miss. 515. 

15 C.J. p 476 note 86. 

By president of board 

Under statute so providing, the 
bill of exceptions embodying the 
facts as duly presented must be 
signed by the person acting as presi¬ 
dent of the board.—Wilkinson Coun¬ 
ty V. Tillery, 84 So. 465, 122 Miss. 
515. 


40. Miss—McGee ▼. Jones, 63 Mias. 
453. 

Time of sigrnhig; ressonablenesa 

(1) “Bill of exceptions should or¬ 

dinarily be signed during the term 
of the board of supervisors at which 
the decision complained of was ren¬ 
dered, but may be signed after the 
adjournment of the board by agree¬ 
ment of the parties to the contro¬ 
versy in which the decision was ren¬ 
dered.”—Board of Sup'rs of Marshall 
County V Stephenson, 134 So. 142, 
144, 160 Miss 372, reversing 130 So. 
684—15 C.J p 476 note 87 [a], 

(2) Thirty days within which to 
procure signing of bill of exceptions 
after adjournment of term of board 
of supervisors held not unreasonable 
time—Board of Sup'rs of Marshall 
County V Stephenson, supra. 

41. Ind—^Whisenand v. Belle, 55 N. 
IQ 960, 154 Ind 38—^Matter y. 
Stout, 93 Ind. 19. 

43. Ind —Barnett v Gilmore, 38 Ind. 
199—^Day v. Herod, 38 Ind. 197. 

43. Ind—^Kelly v. Lawson, 80 N.SL 
653, 39 Ind,App. 613. 

16 C J. P 476 note 90. 

44. Ind.—^Whisenand v. Belle, 55 N. 
E 950, 164 Ind. 88. 

46b Ind.—^Robinson v. YaxfeOeiiitaiiitr 
Co., 87 Ind. 833. 

15 C.J. P 475 note 72. 
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plies only to those who are not parties to the rec¬ 
ord.*® 

d. Review, Determination, and Disposition of 
Cause 

As a general rule, on appeal from a decision of a 
county board, the cause is tried de novo, and In dis¬ 
posing of the cause the court may make the appropriate 
order, or may remand the cause with directions. 

The general rule, made so by statute in many 
jurisdictions, is that, on an appeal from an order 
or decision of the county board, the cause shall be 
tried de novo on the merits.^^ 

In some jurisdictions the requirement of a trial 
de novo means that the case must be tried as though 
originally brought in the appellate court The af¬ 
firmative and burden of proof is with the same 
party as before the board,and parol evidence is 
admissible.^® However, there can be no trial anew 
or de novo until there has first been a trial on the 
facts before the county board.®® 

In other jurisdictions it is the rule that, while 
every question in issue before the board is triable 
do novo,®i the matters in controversy must be heard 
and determined on the evidence and issues as sub¬ 
mitted to the county board,®® although it is permis¬ 
sible to amend the issues in the appellate court.®® 

Findings of fact Where the action of a county 
board of commissioners is set aside on appeal, the 
facts on which the finding of an abuse of discretion 
is based must be specifically found by the court,®^ 
and an opinion stating merely that there has been 
an abuse of discretion is not sufficient.®® 

Disposition, In disposing of the case the court 
may either make and execute the appropriate order 


or remand the case to the board with directions as 
to how to proceed,®® and whatever order it makes 
is binding on the boar<L®7 While it is held that the 
court has no authority to hear or to grant a motion 
for a new trial,®* or to render judgment by default 
on nonappearance of the board,®® it may, under stat¬ 
utory authority to relieve against mistake, surpnse, 
or excusable neglect, reinstate a dismissed appeal.®® 
In some jurisdictions the proceedings of coxmty 
commissioners are reviewable on error, only for 
error appearing on the record,®^ and where error 
proceedings present only a question of fact, and 
there exists no means for preserving the evidence 
on the question taken by the board, the finding of 
the board must be affirmed.®® 

In case the proceedings were conducted before 
the board by a certain official acting under express 
statutory authority, judgment on appeal may be 
awarded in his name as such official.®® 

e. Appeal from Judgment on Appeal 

Unless authorized by statute, no appeal lies from a 
judgment on appeal from a decision of a county board. 

Under the general rule stated in Appeal and 
Error § 167, in the absence of statutory or constitu¬ 
tional provisions, no appeal lies from a judgment 
on appeal from a decision of a county board,-®* 
such appeal will, however, lie when so allowed.®® 

AMiere a second appeal is allowed, objections not 
raised in the court to which an appeal is first tak¬ 
en may be interposed in the higher court.®® 

Findings of fact of the county board, affirmed on 
appeal, may not be disturbed unless clearly against 
the evidence, or unless they are arbitrary or caprici- 
ous.®7 


4e. 'Ind—Clark v. Stout, 108 N.B. 
770, 1S3 Ind. 329. 

47- Ark.—Madison County v. Nance, 
32 SW.2d 1073. 182 Ark, 775. 

Ind.—Souder v. Tyner, 12T N.E. 273, 
189 Ind. 386. 

15 C J p 476 note 93. 

48. Idaho.—Gardner v. Blaine Coun¬ 
ty. 99 P. 826. 16 Idaho 698. 

49. Va—^Bunch v. Fluvanna Coun¬ 
ty. 10 S F 532. 8$ Va. 452. 

sa Idaho—Gaiser v. Steele, 137 P. 
889. 25 Idaho 412. 

61 . Ind —Chandler v. Kokomo, 36 
N.F. 847. 137 Ind. 295. 

5X Ark.—Madison County v. Nance, 
32 S.W.2d 1073. 182 Ark. 776. 

Ind—Souder v. Tyner, 127 N.E. 273, 
189 Ind. 386. 

15 C J. P 477 note 99. 

Hew Issue on appeal 
Where a board of county commis¬ 
sioners refused to change boundary 


lines of commissioner districts and 
redistrict the county, and assumed 
that notice of the meeting had been 
given, and acted accordingly, on ap¬ 
peal from their decision they could 
not contend that they acted without 
authority for lack of such notice — 
Codington County v. Board of Corners 
of Codington County, 199 NW. 694, 
47 SD. 520. 

53. Ind.—^Harris v. Millege, 61 N.E 
102, 151 Ind 70. 

15 C J p 477 note 1. 

64. Idaho.—Reynolds v. Oneida 
County, 59 P. 730, 6 Idaho 787. 

55w Idaho.—^Reynolds v. Oneida 
County, supra. 

56w Ind.—Grusenmeyer v. Logans- 
port. 76 Ind. 549. 

67. Ind.—State v. Burgett. 51 N.E 
139, 151 Ind. 94. 

58; Idaho.—^Mahoney r. Shoshone j 
County, 69 P. 108, 3 Idaho 375. | 
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6d, Mont—State v Miner, 31 P. 723, 
13 Mont. 1 

60. Wis—^Ellis V. Barron County, 
98 NW. 232, 120 Wis. 390 

15 C J. p 477 note 8. 

61. Ohio —^Board of Education of 
Wayne Tp. v. Shaul, 4 Ohio N.P.. 
N.S . 433. 

68. Neb.—^Keens v. Buffalo County, 
73 N.W. 214, 53 Neb. 1. 

63; Minn.—^Buffalo Ijake v. Renville 
County, 95 N.W. 221. 89 Minn 402. 
64i S C —^Tinsley v. Union County, 
18 3 E. 794. 40 S C 276. 

66i Ky.—Hickman County v. Mc- 
Merns. 147 S.W. 768, 149 Ky. 

1 

15 C J. p 477 note 11. 

66. Wis,—Warner v. Outagamie 
County. 19 Wis 611. 

67. Wash.—State v. Superior Court 
in and for Ferry County, 261 P. 
90, 145 Wash 561. 
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§ 96. Disabilities of Members 

A county board may not act contrary to the public 
Interest. 

Where a board of supervisors has the power or is 
under obligation to superv'ise the selection of the 
members of another board, the duties of the two 
oflfices are incompatible, and the board of super¬ 
visors has no power to appoint members of such 
inferior board from its own number.®^ 

On the ground that it is against public policy, 
or in violation of a statute embodying such policy, 
it is generally held, as appears in § 192 infra, that 
a county board may not contract with one of its 
members. It has similarly been held to be against 
public policy for a county board, having the power 
to grant or refuse permits to do certain acts, to 
grant a permit to one of its members, or to a com¬ 
pany in which one of its members is financially in¬ 
terested Furthermore, a resolution of a county 
board directing the coimty attorney to dismiss 
an action against the board is contrary to public 
policy and of no effect.^® Under a statute prevent¬ 
ing officers from dealing in county securities, it 
has been held that county commissioners are for¬ 
bidden to deal in such securities in any manner 
whatsoever, whether for their own use and benefit, 
or for the benefit of another 

§ 97. Liabilities of Members 

In the discharge of their ofllclal duties, members of a 


county beard ordinarily are not liable to individuals, al« 
though they may be liable to the county. 

County Iniards are state agencies and part of the 
state sovereignty, as appears in § 74 supra, and, 
under the rules discussed in the C J.S. title Officers 
§ 125 et seq, alsrj 46 CJ. p 1042 note 95 ct seq, 
they are ordinarily not liable to individuals for dam¬ 
ages of any kind except where liability is ex¬ 
pressly imposed by statute.^2 

The duties of members of a county board are ordi¬ 
narily fixed by the legislature,'*^ and such members 
are not ordinarily personally liable to individuals 
for their negligent acts or omissions in connection 
with their official powers and duties,*^^ except where 
statutes expressly create such liability.^s The rea¬ 
son for exempting members of a county board from 
personal liability to individuals, in the absence of 
statute, is that, with respect to official acts, the 
members perform in an official, and not in an in¬ 
dividual, capacity,7® and their duty is ordinarily 
to the public, rather than to any particular indi- 
viduaU^ Statutes imposing liability on the mem¬ 
bers are in derogation of the common law,"® and, 
consequently, are to be strictly construed While 
the rule w’lth respect to personal liabiht> of county 
board members has been held inapplicable where 
they act entirely outside the scope of their powd¬ 
ers,®® It has also been held that supervisors who, 
without authority of law, offer a reward in the 
name of the county do not thereby render them¬ 


es. Mich,—^Kinyon v. Duchene, 21 

^ Mich 497 

Disabilities of other county officers 
see infra § 138 

EheAiihty to membership in county 
board see supra S 76. 

69. Ga—Turner v City of Atlanta, 
127 S E. 662, 160 Ga. 216 

70. Okl.—State v. Dale, 261 P. 368, 
127 Okl 113. 

71. Idaho—^Libby v. Pelham, 166 P. 
675, 30 Idaho 614. 

72. La—Rogers v. Police Jury of 
East Baton Rouge, 1 LaA.pp. 648 

73- Idaho —^Youmans v. Thornton, 
168 P. 1141, 31 Idaho 10. 

NT—Twin City Service Station v 
City of North Tonawanda, 294 N.T. 
S 267, 162 Misc 271. 

74. Idaho —Toumans v. Thornton, 
168 P. 1141, 31 Idaho 10. 

Iowa.—Board of Supers of Worth 
County V. District Court of Scott 
County, 229 N.W 711, 209 Iowa 
1030 

Miss.—State ex rel Bank of Com¬ 
merce & Trust Co. V. Forbes, 174 
So 67, 179 Miss. 1—^Pidgeon Thom¬ 
as Iron Co V. Leflore County, 99 
So 677, 135 Miss. 1S5. 

200XS.-66 


Ohio—Welher v Phillips, 133 NE 
67, 103 Ohio St 249 
Okl —^Lowe V Storozyszyn, 83 P 2d 
170, 183 Okl. 471 

W Va —J E Moss Iron Works v. 
Jackson County Court, 109 SE 
343, 89 W.Va 367 

Only ordinary diligenos required 
N Y —Clark v. Saratoga County, 14 
NE 428, 107 N.Y 553, 28 NY. 
Wkly.Dig 41. 

Liabilities of other county officers 
see infra §S 139-144. 

76. Ga—McConnell v. Floyd Coun¬ 
ty, 137 S E 919, 164 Ga 177 

Special daanages 

Under a statute providing that 
**the infraction of some public duty, 
by which special damage accrues to 
the individual, is a tort which en¬ 
titles the injured individual to re¬ 
cover such damages,** county com¬ 
missioners, falling to erect suitable 
Quarters for convicts, are liable, if 
at all, only for special damages — 
McConnell v. Floyd County, 187 S. 
E. 919, 921, 164 Ga, 177. 

76. Iowa.—^Board of Sup’rs of Worth 
County V. District Court of Scott 
County, 229 N.W. 711, 209 Iowa 
1030. 

Miss—State ex reL Bank of Com- 
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merce & Trust Co. v. Forbes, 174 
So. 67, 179 Miss. 1—Pidgeon Thom¬ 
as Iron Co V. Leflore County, 99 
So 677. 135 Miss 155. 

Personal liability of commissioners 
on contracts see infra $ 202. 

77. Kan —Eberhardt Const Co v. 
Board of Corners of Sedgwick Coun¬ 
ty, 186 P. 492, 106 Kan. 410. 

Okl.—^Lowe V. Storozyszyn, 83 P 2d 
170, 183 Okl. 471 
15 C J. p 478 note 38 
BespoBai1)lA to state and ootmty only 
Idaho.—Youmans v. Thornton, 168 P. 
1141, 31 Idaho 10. 

781 Ohio.—Weiher v Phillips, 133 
N E. 67, 103 Ohio St. 249. 

However, it has been said that the 
statute with reference to the li¬ 
ability of county commissioners is 
not exclusive, but is cumulative to 
the liability of the commissioners at 
common law and in equity.—State ex 
rel. Hudson v Kelly, 9 N E.2d 746, 56 
Ohio App. 814. 

79. Ohio.—Welher v. Phillips, 138 N. 

E. 67, 103 Ohio St 249. 

BO. Neb,—Otoe County v. Stroble, 
98 N W. 1066, 71 Neb 415. 

Wis.—^Land, Log & Lumber Ock v. 
McIntyre, 75 N.W. 964, 106 Wla. 
245, 69 Am.S R. 916. 
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selves personally liable thcreon.^i The liability of 
members of county boards for neglifyent acts or 
omissions in performing particular duties is con¬ 
sidered in other appropriate titles of this work, 
as, for example, in the title Bridges § 62, m the 
CJ S. title Drains § 51, also 19 CJ. p 710 note 79--p 
711 note 84, and in the C.J.S. title Highways § 251, 
also 29 CJ p 675 note 5-p 677 note 19. 

Members of the county board may be liable to 
the county under statutes expressly creating li¬ 
ability,^2 as for ordering expenditures for a pur¬ 
pose not sanctioned by law,83 or for a purpose oth¬ 
er than that for which the money was collected 
or for ordering expenditures in excess of the 
budget, or in violation of other statutory provisions 


designed to protect the financial stability of the 
county ,85 or for fraudulently or corruptly perform¬ 
ing a duty imposed on them 86 Under a statute so 
in effect providing, members of the county board 
may be liable to the county for a penalty for or¬ 
dering the payment of money pursuant to an unau¬ 
thorized, unlaw'ful, or fraudulent contract and a 
member of the county board has been held liable 
for pa>Tnents made pursuant to contracts with, or 
claims against, the county m which the member was 
interested, in violation of a statute fixing a penalty 
for such acts,83 although he acted in good faith.83 
It has also been held by some authorities, apart 
from, or without reference to, statutes creating 
persoMal liability, that members of county boards 
may be liable to the county for ordering expendi- 


81. U S —Huthsing v Bousquet, C 
Clowa, 7 P 833. 3 McCrary 569 
15 C J. p 479 note 52. 

83; Aria—Pima County v. Anklam, 
61 P2d 172. 48 Aria 248. 

Statute lield ixLappUcalUe 

Rev.St 1913 St 1104-1106, relat¬ 
ing to invalidity of contracts of 
county board in violation of stat¬ 
ute. or when there are no funds, or 
without statutory authority, and 
making county officials liable to 
county, do not include money which 
county officers ordered paid to pre¬ 
cinct assessors for official services, 
as such services were not performed 
under contract with board—Hiatt v. 
Tomlinson. 169 N.W 270. 102 Neb. 
730. 

88. Aria—^Pima County v. Anklam, 
61 P 2d 172. 48 Ana. 348. 

Liability on official bonds see infra 
SS 156-164 

Petermination of liability 

<1) Under a statute which pro¬ 
vides that where money is paid out 
for a purpose not sanctioned by 
law both the recipient and the’mem¬ 
bers of the board authorizing such 
payment shall be liable therefor, the 
board will be liable where the re¬ 
cipient cannot point to some law 
authorizing him to receive the mon¬ 
ey appropriated.—Pima County v. 
Anklam, supra. 

(2) But if the payment was for a 
lawful purpose, existence of con¬ 
spiracy. fraud, profit ’to outsiders, or 
loss to county is Immaterial; nor 
would the fact that supervisors' clerk 
or one of supervisors had interest 
in land purchased, thereby violating 
another statute, make purchase with¬ 
out authority of law,—Batterton v. 
Pima County. 27i P. 720. 34 Aria. 
S47. 

<8) Under this statute if the pay¬ 
ment was lor'a purpose which the 
law would not sanction under any 
eircomstances, it is immaterial that 
the board acted in a judicial manner 
or In good faith.—'Hartford Acci¬ 


dent A Indemnity Co v, Wamscott, 
19 P2d 328, 41 Ariz 439-*-Batterton 
V. Pima County, 271 P 720, 34 Ariz. 
347—15 CJ. p 478 notes 33, 34. 

(4) An appropriation for their own 
services “was not an appropriation 
to an object authorized by law, and 
therefore a matter about which the 
board had no discretion," and they 
would be liable for such appropria¬ 
tion.—^Brown v Reeves, 92 So 825, 
827, 129 Miss. 725 

Fayment of premiums for liability 
iaumranoe against damages resulting 
from use of county vehicles will ren¬ 
der the county board liable for the 
amount paid, such payment being un¬ 
authorized, since no liability could 
be asserted against county for use of 
such vehicles.—^Hartford Accident & 
Indemnity Co v. Wainscott. 19 P.2d 
328, 41 Ana 439. 

Attempted validation by statute 
A statute which attempts to vali¬ 
date an appropriation by the county 
board for an object not authorized by 
law, and thereby to discharge the 
members from liability, has been 
held unconstitutional —^Miller v. 

Tucker. 105 So 774. 142 Miss. 146. 
Fuxpose held authorized 
Miss—Gully v. McClellan, 163 So. 
524, 170 Miss. 405. 

84. Ky —^Boyd County v Boyd 
Fiscal Court. 66 S.W.2a 969, 247 
Ky 183. 

85- Idaho —Gamty v. Board of 
Com'rs of Owyhee County, 34 P. 
2d 949, 54 Idaho 842. followed In 
State Ins. Fund v. Board of Com*rs 
of Owyhee County. 34 P.2d 956. 54 
Idaho 359, 

Appealability of budget order 
Liability for allowance of a claim 
against a fund m excess of the levy 
made for such fund is not affected 
by the fact that the order fixing the 
county‘budget is appealable.—Garrity 
V Board of Com'rs of Owyhee Coun¬ 
ty, 34 P,2d 949. 54 Idaho 842. fol¬ 
lowed In State Ins. Fund w. Board 
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of Com'rs of Owykee County, 34 P. 

2d 956, 54 Idaho 359 

Acts held not within statutes 

(1) County commissioners paying 
judgment against county for debt 
incurred in excess of budget appro¬ 
priation were held not personally lia¬ 
ble—Porter v. May, 269 P. 34, 145 
Wash 122 

(2) Under a statute providing for 
liability for expenditures made after 
a certain percentage of the annual 
levy was exhausted when there are 
no funds in the treasury, members 
of the county board were not lia¬ 
ble for amount of warrant drawn 
while there was still sufficient funds 
m treasury—^Beadle v Harmon, 265 
N.W. 18. 130 Neb. 389. 

(3) Members of board of super¬ 
visors who issued refunding bonds In 
exchange for valid indebtedness, al¬ 
though county was indebted beyond 
its debt limit, were not subject to 
statute imposing penalty for incurr¬ 
ing debt beyond constitutional limit, 
since ^change of refunding bonds 
for valid indebtedness did not in¬ 
crease debt—Hibbs v Fenton, 266 
N.W 688. 218 Iowa 663 

86. Aria.—^Batterton v Pima Coun¬ 
ty, 271 P. 720, 84 Ana. 847. 

87. Okl—^Dorset! v. State, 289 P. 

293, 144 Okl. 33. 

Fnrohase of antomobilez by coun¬ 
ty commissioners for their own use 
in supervising road construction and 
maintenance was unauthorized and 
subjected commissioners to penalty 
under the statute—^Dorsett v. State, 
supra. 

88. Ky—^Logan County v. Bdwards, 

266 S W 917, 20,6 Ky. 68. 

Bepaynunt of advances to member 

A member has been held not liable 
for money paid him in repajntnent of 
advances made by him on behalf of 
the county.-^Logan County v. Head, 
266 S.W, 883. 206 Ky. 97. 

88. Ky.^Black v. Davenport. 224 S. 

W. 500. 188 Ky. 40. 
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turcs or allowinj? claims in violation of statute, 
although it has also been held that liability is limit¬ 
ed to cases where making the expenditure is equi¬ 
valent to a misappropriation of public funds At 
common law, members of a county board may be 
liable to the county for conspiracy to defraud.^^ 

For judicial acts. In the absence of statutes cre¬ 
ating liability, members of county boards are not 


personally liable for damage's occasioned by the 
exercise of their judicial, quasi-jiidicial, or discre¬ 
tionary powers,^'* unless such powers are exercise<! 
willfully, maliciously, or corruptly.* 

In inserting a false recital in a note, county com¬ 
missioners have been held not to be acting ju¬ 
dicially, and are liable to anyone injured by reli¬ 
ance on such recital.®^ Furthermore, since one 


90l Fa—^Zn re Annual Statement of 
Receipts and Disbursements and 
Report of County Audit of Susque¬ 
hanna County for 1931, 180 A. 148, 
118 Pa Super. 47. 

Approval of lump snm expenses; 
fraudulent intentiou 
Where the commissioners approved 
claims for their expenses, or for 
the expenses of other county officers, 
which were not itemised as re¬ 
quired by statute, they would be 
liable therefor, except, where there 
was no intentional fraud, in so far 
as the claim can be subsequently 
Itemized from books, memoranda, or 
other credible sources; and the 
agreement of the commissioners to 
pay an officer ten cents a mile to 
cover his traveling expenses, in¬ 
stead of the actual expenses in¬ 
curred, as provided by statute, was 
not for such a great amount as to 
evidence fraudulent conduct, and did 
not violate the statute, and will not 
render them liable therefor although 
the clerk had failed to enter such 
agreement in the minutes.—^In re An¬ 
nual Statement of Receipts and Dis¬ 
bursements ajud Report of County 
Audit of Susquehanna County for 
1931, supra. 

Pujrohase of ooimty bonds 

Under a statute providmg that cer¬ 
tain tax funds may be used to pur¬ 
chase certain bonds at market price, 
It was held, with respect to the 
civil liability of county supervisors 
for diversion of tax funds, that 
in purchasing county bonds they 
are charged with notice of the con¬ 
ditions surrounding such bonds at 
the time of purchase.—Hays v. 
Isaacs, 120 S.W,2d 787, 276 Ky. 

26. 

Salary iiald clerk for ejctxa ssrv- 
lees which were incompatible with 
his regular duties was properly sur¬ 
charged agamst the commissioners 
—Ruggles V. Moore, 97 Pa.Super. 
47. 

Bzpenditiirea held properly made 
The commissioners will not be 
liable for the amount paid to an 
engineer employed from time to time 
on a commission basis on the ground 
that a different method of employ¬ 
ment was directed by statute, where 
the statute was permissive; nor 
will they be held liable for violat¬ 
ing a statute prescribing the manner 
in which expendituzes are to be 


made in certain circumstances where 
the statute is inapplicable—Ruggles 
V Moore, supra. 

91- Fla—^White v. Crandon, 166 So. 
303, 116 Fla. 162 

Bmployment of ootinsel; funds used 
County commissioners were held 
not personally liable for expenditure 
of public funds for employment of 
special counsel to test constitution¬ 
ality of local law, where personal 
liability on part of commissioners 
in handling county finances might be 
incurred if law were unconstitution¬ 
al, since such expenditure was not 
misappropriation of public funds, 
and In such case it is immaterial that 
money expended was erroneously dis¬ 
bursed from road fund instead of 
proper county fund.—White v. Cran¬ 
don, supra. 

Oood faith; benefit to county 

In determining the liability of a 
commissioner for alleged wrongful 
expenditures in performing certain 
authorized work, the question is 
whether he expended the money m 
good faith and whether the county 
received the benefit thereof-—State 
V. Sharp, 7 TennApp. 217. 

92. Anz—^Batterton v. Pima Coun¬ 
ty, 271 P. 720, 84 Anz 347. 

93. Ark.—State, for Use and Bene¬ 
fit of Perry County, v House, 99 
S W.2d 834, 193 Ark 282 

Miss—McNulty v. Vickery, 88 So 
718, 126 Miss 341. 

Neb.—Beadle v, Harmon, 265 N.W. 
18, 130 Neb 389. 

NC—Moye v. McDawhom, 182 SB 
493, 208 N.C. 812. 

Ohio—State V Collins, 8 Ohio N.P, 
NS.. *65, affirmed 82 Ohio St. 240 
Tenn.—State v. Sharp, 7 TennApp 
217. 

16 C.J. p 478 note 81. 

Bzroxs of Judgment 

They cannot be held personally 
liable for errors of audgment In the 
exercise of their jurisdiction. 

Ky.—Boyd County ^ v. Boyd Fiscal 
Court, 66 S.W.2d 969, 247 Ky. 

188. 

Miss—Gully V. Bew, 164 So. 284, 170 
Miss. 427, followed in Harper v. 
Gully. 164 So. 288, and, sugges¬ 
tion of error overruled Gully v. 
Bew, 154 So 721, 170 Miss. 427, 
and followed in Gully v. Bradford, 
166 So, 172. 

16 CJ. P 478 note 36. 
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^aas Illegally made 

(1> In making loans supervisors 
have discretion and will not ordi¬ 
narily be liable for failure to fol¬ 
low statutory directions—Dixon ▼ 
Gulb, 155 So. 184, 170 Miss. 4,88— 
Gully Y. Diamond, 164 So 289, 170 
Miss 422—Gully v. Bew, 154 So. 
284, 170 Miss 427, followed in Har¬ 
per V Gully, 154 So 288, and sug¬ 
gestion of error overruled Gully v. 
Bew. 154 So 721, 170 Mias 427 and 
followed in Gully v. Bradford. 165 
So 172—Gully v. McClellan, 153 So. 
524, 170 Miss. 405. 

(2) Thus, county supervisors were 
held not personally liable for trans¬ 
fers from one county fund to other 
unrelated county funds, since trans¬ 
fers were loans within statute au¬ 
thorizing loans from the fund, not¬ 
withstanding that statuJtory re<iuire- 
ments for loans were not complied 
with —Gully V. Thomas, 158 So 465. 
171 Miss 749. 

(3) However, under a statute pro¬ 
viding that officers making loans in 
a manner other than that directed in 
the statute shall be liable for the 
safety of the funds loaned, super¬ 
visors, not following statutory di¬ 
rections In making loan, would be 
liable if It developed that the se¬ 
curity was insufficient, but not oth¬ 
erwise—Gully V McClellan, supra. 
Liability of Judges generally see the 

C.J.S. title Judges S 62 et seq, also 

33 CJ p 981 note 46 et seq. 

94. NC.—^Moye v. MclAwhom, 182 

SB 493, 208 NC. 818. 

Ohio—State v. Collins, 8 Ohio N.P.. 

NS, 65, affirmed 82 Ohio St. 240 
15 C J. p 478 note 32. 

However, it has been held that a 
Judicial act will not render the mem¬ 
bers of the county board personally 
liable, although wrongfully and ma¬ 
liciously done.—Rains v. Simpson, 50 
Tex. 495, 32 Am-R. 609. 

9&. Ga—Nix V. Citizens' Bank of 

Moultrie, 132 S.B. 249, 35 Ga.App. 

55. 

Ascertain,abUlty of truth; Isteut to 
injure 

That investigation would have re¬ 
vealed the true facts and the falsi¬ 
ty of the recital would not, as mat¬ 
ter of law, preclude recovery against 
commissioners; nor is it naatsrial 
that they did not intend to fnjBre 
plaintiff or know that it wmM'Vtir- 
chase note.—^Nix v. Cfitianur WMfe sf 
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cannot act as judge m his own case, they do not 
act judicially in voting their own compensation.^^ 

For Icgiilntivc acts. The same reasons which ex¬ 
empt members of county boards or courts acting in 
a judicial capacity from liability to injured parties 
growing out of mistaken judgment, uninfluenced by 
malice or corruption, apply wuth equal force to such 
boards acting as legislative bodies in the case of 
honest mistake as to their powders.® 7 

For ministerial acts. At common law’ and under 
statutes of various states, members of county 
boards have been held liable for their rflinistenal 
acts of misfeasance or nonfeasance resulting m 
injury.®® Where the legislature imposes liability 
m one case and fails to do so in another instance, 
it is to be taken as a legislative declaration that no 
responsibility exists in the latter instance ®® 

The liability imposed on members of county 
boards attaches, notwithstanding that the intentions 
of the members were honest,^ or that they were 
mistaken as to the law;2 but a statute subjecting 
commissioners to a penalty for failure to do a cer¬ 
tain act within a certain number of days after a 
specified meeting does not apply to a commissioner 
whose term of office expired on the day of the 
meeting.® 

For acts of subordinates. In the absence of stat¬ 
ute creating such liability,^ county commissioners 


are not liable for injuries caused by the acts or 
omissions of their subordinate employees,® unless 
they are negligent in their choice or super\ision 
of their subordinates,® or personally direct or par¬ 
ticipate in the wrongful act.'^ Since such employees 
are servants of the county rather than of the com¬ 
missioners, the doctrine of respondeat superior is in¬ 
applicable.® Furthermore, the members of a coun¬ 
ty board may not be held responsible for the acts 
of an agent of a separate governmental entity.® 

While boards of county commissioners are bound 
by their public duty to appoint to office persons of 
capacity and honesty, they are not responsible for 
their delinquency in this particular to the sureties 
on the official bond of such appointee,^® although 
the appointee was known to such board to have 
been a defaulter previously,at least where the 
sureties make no inquiry of the board or of any of 
its members in regard to the facts 

For acts of other members. Under a statute 
creating a county board and conferring on it pow¬ 
ers over county business, the entire board is re¬ 
sponsible for the performance of all of its duties, 
although the statute provides that the county busi¬ 
ness shall be divided into three departments wnth 
one commissioner in charge of each department.^® 

Retiring members are not liable for any wrong 
done, or suffered to be done, by their successors,!^ 


Moultne, 132 SK 249, 35 Ga.App. 

66 . 

96- Miss.—^Brown v. Reeves, 92 So. 
825, 129 Miss. 755. 

97. Tenn.—Grant v. Lindsay, 11 
Heisk. 651. 

98. US —^Amy v Barkholder, Iowa, 
11 Wall. 136, 20 LEd. 101. 

Miss—^Walton v Colmer, 147 So. 331, 
169 Miss 182, su£r£restion of error 
overruled 148 So. 635, 169 Miss. 
182—Brown v. Reeves, 92 So. 826, 
129 Miss 755 

NC.—Moffitt V. Davis, 172 SB. 317, 
205 N.G 565 

15 C.J. p 479 note 41. 

99. NC—Pore v Peimster, 88 SB 
977, 171 N.C. 551. 

1 . US—^Amy v. Barkholder, Iowa, 
11 Wall, 136, 20 L.Ed, 101. 

WVa.—Tyler County Court v. Duty, 
87 S.B 266, 77 W.Va. 17. 

SL WVa.—Tyler County Court v. 
X>aty. supra. 

16 C J. p 479 note 44. 

a. N.C—Shelton v. Moody, 69 S.E 
994, 146 N.C. 426 

-4. WVa.—J. E Moss Iron Works v. 
Jackson County Court, 109 S.B 
843, 89 W.Va. 367. 


5L Miss.—Jackson v. Gordon, 163 So. 
502, 173 Miss 759 

Okl —Lowe v Storozyssyn, 83 P. 
2d 170, 183 Okl 471—Hazlett v 
Board of Com'rs of Muskogree 
County, Okl, 32 P.2d 940, 168 Okl. 
290—Bergr v. Wilhbey, 280 P 456, 
138 Okl. 110. 

Tenn—^Vance v Hale, 2 S.W 2d 94, 
166 Tenn. 389, 57 ALR. 1029 

State agreiLoleB 

Parish police Junes, beingr state 
agrencies with only delegated powers 
in performance of governmental 
functions, cannot be held responsible 
for their agents* and employees* neg¬ 
ligence.—^Wise V. Eubanks, LaApp, 
159 So. 161. 

MClsappropziation by Olezk 

Where a county commissioners* 
clerk misappropriates county funds 
without the knowledge of the com¬ 
missioners, he, and not the commis¬ 
sioners, should be surcharged for the 
funds misappropriated.—^In re Co¬ 
lumbia County Auditors* Report, 31 
Pa.Di8t & Co. 625. 

6. Okl —^Liowe V. Storozyszyn, 88 
P2d 170. 183 Okl 471—Hazlett v 
Board of Com*rs of Muskogee 
County, Okl., 32 P.2d 940, 168 Okl. 
290—^Berg V. Wilhbey. 280 P. 456, 
138 Okl. 110. 


Tenn—^Vance v Hale, 2 SW2d 94, 
156 Tenn. 889, 57 ALR 1029. 

7- Miss.—Jackson v. Gordon, 163 
So. 502, 178 Miss. 759 

& liliss—Jackson v. Gordon, supra 
Cal—^Lowe v. Storozyszyn, 83 P.2d 
170, 183 Okl 471—Hazlett v 

Board of Com*rs of Muskogee 
County. 32 P2d 940, 168 Okl. 290— 
Berg V. Willibey, 280 P. 466, 138 
Okl 110. 

Tenn—^Vance v. Hale, 2 S.W,2d 94, 
156 Tenn 389, 57 ALR. 1029. 

9. Boad district 

La—^Wise v. Eubanks, App, 159 So. 
161. 

10. Md—^PTownfelter v. State, 5 A 
410, 66 Md 80 

N C —^Hudson v. McArthur, 67 S E 
995, 152 N.C. 445, 23 L.R.A.,NS, 
116 

11. Md—^Frownfelter v. State, 5 A. 
410, 66 Md 80. 

19. Ill.—Cawley v. People, 96 Ill. 
249 

13. Tenn.—^Hale v. Johnston, 203 S. 
W. 949, 140 Tenn. 182. 

14. Mo —^Talbott Y. Stanley, App., 59 
S.W 2d 70, quashed on other 
grounds State ex rel. Talbptt v. 
Shain. 66 S.W.2d 826^ 834 Mo. 617. 
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Furthermore, members of a county board are not 
liable for the dereliction of their predecessors,^*' 
at least where they have not acquiesced m such 
dereliction A county board is not liable for fail¬ 
ure to collect a loan made by a previous board 
where the duty of collecting loans is placed on some 
other officer nor are they liable where no breach 
of duty is charged.i8 

§ 98. — Actions to Enforce 

In the absence of special regulatlonsr the general 
rules governing civil actions apply in actions to enforce 
the liability of members of county boards. 

In the absence of special regulations, the general 
rules governing civil actions apply in actions to 
enforce the liability of members of county boards.^^ 

Where a statute expressly authorizes the recovery 
of the amount of money unlawfully paid out by 
county commissioners, assumpsit is the proper reme- 

dy.20 

Where the liability is to the county, suit may 
be brought by the county attomey,^! and, as appears 
in § 286 infra, in some circumstances taxpayers may 
prosecute actions on behalf of the county. 

An action against the county commissioners to 
enforce a trust is not barred by a statute of limi¬ 
tations, where it is expressly exempted from the 
operation of the statute .22 


The rules go\erning procedure in civil actions 
generally are ordinarily applicable,^'*** as> m matters 
of pleading,-* evidence,-*'' questions of law and 
fact,-® and the sufficiency of judgments 

The highest damages which have been allowed 
in the federal courts against county supervisors for 
nonperformance of a duty to put a judgment on a 
tax list, e\en though a mandamus shall have is¬ 
sued from such court, do not exceed an amount 
sufficient to cover fees and costs 

§ 99. Criminal Responsibility of Members 

a. Offenses and elements thereof 

b. Prosecution and punishment 

a. Offenses and Elements Thereof 

Members of county boards may be criminally re¬ 
sponsible under the common law and statutes. 

The willful neglect of members of a county 
board to perform a statutory duty constitutes a mis¬ 
demeanor at common law,although m some states, 
in the absence of statute, members may not be in¬ 
dicted for unlawfully approving an account against 
the county.3® 

Where statutes so provide, the members of a 
county board or court are punishable, on indictm^ent 
or information, for misconduct or malfeasance, gen¬ 
erally, or with respect to specified acts,^! or for 


15. Miss —State ex rel. Bank of 
Commerce & Trust Co. v Forbes, 
174 So 67, 179 Miss 1. 
lei Mo —Talbott V. Stanley, App, 
69 S W.2d 70, quashed on other 
inrounds State ex rel. Talbott v. 
Shain, 66 S W 2d 826, 334 Mo. 617. 
17. Miss.—Gully v. McClellan, 163 
So 524, 170 Miss. 406 
1& Miss—Gully V. Bew, 164 So 284, 
170 Miss. 427, followed in Harper 
V Gully, 164 So. 288, and sugges¬ 
tion of error overruled Gully v. 
Bew, 154 So 721, 170 Miss 427, and 
followed in Gully v. Bradford, 165 
So. 172 

19. Cal—Hedges v. Dam, 14 P 133, 
72 Cal 520 

9a W.Va —Tyler County Court v 
Duty, 87 SE 256, 77 W.Va. 17. 
91. Ky —^Boyd County v. Boyd 
Fiscal Court, 56 SW.2d 959, 247 
Ky, 183. 

Who may sue on behalf of county 
see infra §$ 327, 328. 

Veoeaslty of audit 
No audit is necessary for county 
attorney to recover improper ex¬ 
penditures from members of the 
fiscal court—^Boyd County v. Boyd 
Fiscal Court, supra. 

9a Ohio.—State ex rel. Hudson v. 
Kelly, 9 N.^2d 746, 55 Ohio APP. 
314. 


93L Anz—Webster v. Parks, 163 P 
455, 17 Anz 383 

94. xntiinAte facts showing a cause 
of action should be alleged. 

Cal—Hedges v. Dam, 14 P 133, 72 
Cal 520. 

N C —Bray v Barnard, 13 S E. 729, 
109 N.C. 44. 

16 C.J p 479 note 64. 

TTzmeoessaxy facts 
Facts unnecessary to make out a 
statutory liability need not be al¬ 
leged.—Tyler County Court v. Duty, 
87 SB. 266, 77 WVa.,17. 

ZssueSf proof, and vaEianos 

The evidence must conform to the 
pleadings—^Webster v Parks, 163 P. 
455, 17 Ariz 383. 

95. Snfflclimoy of evidence 

Where the evidence is insufficient 
In law to sustain the verdict ren¬ 
dered, the judgment will be reversed 
—Wood V. Worch, 67 So. 81, 68 Fla. 
244 

ampeachTnent of evideatoe 
Where pay rolls are submitted to 
show that a commissioner actually 
expended county funds in good faith 
for a proper purpose, they are sub¬ 
ject to impeachment.—State v. 
Sharp, 7 Tenn.App. 2T7. 

96. Ocod fftith 

Whether land was purchased in 
good faith for jail after*bona fide ap- 
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pralsement was Jury question—Bat- 
terton v. Pima County, 271 P. 720, 
34 Ariz. 347. 

917. Findings should support judg¬ 
ment 

Cal —^Moulton v. Parks, 30 P. 613, 
64 Cal. 166. 

Several judgments 

Where collusion is charged, sev¬ 
eral judgments may not be rendered. 
—^Wallace v Jones, 107 N.T S. 288, 
122 AppDiv. 497, affirmed 88 NE 
1134, 195 N.T 611. 

9a TJ S.—Newark Sav- Inst. v. Pan- 
horst. CCIIL, 18 F Cas.No 10,142, 
7 Biss. 99. 

99. Pa —Commonwealth v Brown, 
175 A 748, 116 Pa Super 1—Com¬ 
monwealth V. Rosser, 156 A. 761, 
102 Fa.Super. 78. 

Criminal responsibility of: 

Other county officers see infra S 
146. 

Public officers generally see the 
C.J S. title Officers 85 133, 134, 
also 46 C J. p 1048 note 87-p 
1052 note 79. 

sa Tex.—State v. Kingsbury, 37 
Tex. 169 

31. Ky —Commonwealth v. Stepps 
236 SW b049, 198 Ky, 469. 
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willftil neglect in the discharge of their official du¬ 
ties.** 

Willfulness and corrupt motive are generally ele¬ 
ments of offenses of this character,** although a 
specific intent to violate the law is not necessary un¬ 
der statutes which, in general terms, make the doing 
of a particular act the indictable offense.*^ 

One commissioner may alone be guilty of know¬ 
ingly allowing unauthorized claims against the 
county, although claims must be approved by a 
majority of the board.** On the other hand, a 
county commissioner will not be responsible for acts 
of other members of the board unless performed 
with his knowledge and consent;** and a statute 
prohibiting members from awarding contracts to, of 
employing, relatives has been held applicable only 
to the individual members related to the person so 
favored.*^ In a prosecution for being pecuniarily 
interested in a sale of goods to the county, it is im¬ 
material that the defendant took no official action 
in behalf of the county in consummating such 


sale.** or, in a prosecution for malpractice or mis¬ 
conduct, that the county commissioner received no 
personal benefit or reward from his unlawful 
and fraudulent conduct,** or, m a prosecution for 
unlawfully allowing a greater sum on an account 
than the amount due thereon, that the allowances 
were made pursuant to a previously made valid 
contract.^® 

To warrant a conviction, defendant's acts must be 
brought within the terms of the statute,^! and he 
must be prosecuted before his acts are legalized by 
curative legisIation,42 However, the fact that 
defendant's term of office expires before the in¬ 
dictment IS filed IS no bar to prosecution.'** 

b. Prosecutioxi and Ptmishment 

In the absence of special regulations, the general 
rules governing criminal actions apply In criminal pro¬ 
ceedings against members of county boards. 

In the absence of special regulations, the general 
rules governing criminal actions apply in a cnmi- 


Okl.—state v. Mathies. 28 P 2d 594. 
55 OklCr. 14—Slate v. Toungr, 203 
P. 4S9. 20 OkkCr. 397. 

15 C.J p 479 note 61. 

Strict enXioroeaiieiit 
*Liaw. making: it criminal offense 
for county commissioners to violate 
statute Umltincr liability to estimate 
by excise board, being tor the pro¬ 
tection of the people, must be strictly 
enforced—Boardman Co. v Board of 
Com'rs of Sills County, 276 P. 474, 
136 Okl. 85. 

’Valiaity of statutes 

<1} Statute prohibiting designated 
oflicers of the county, including coun¬ 
ty commissioners, from selling goods 
or supplies to the county is not un¬ 
constitutional as in restraint of 
trade, but is an authorized enactment 
in the interest of the general public; 
and goods sold by a county com¬ 
missioner to the custodian of the 
almshouse to be used for feeding the 
inmates thereof were goods sold to 
the county within meaning of this 
statute, since, under statute, com¬ 
missioners have Jurisdiction over 
support of the poor.—Garrett v- 
State, 178 So. 826. 28 Ala.App. 78. 

<2> Act making it misdemeanor in 
counties having population of be¬ 
tween one hundred and fifty-nine 
thousand and two hundred thousand 
for i>6r8ons related to members of 
county court to make contracts with 
county is uxmonstituttonaJ because 
classifleation is unreasonable, un¬ 
natural, and arbitrary.—State ex reL 
Hamby v. Cummings, 63 S.W 2d 515, 
166 Tenn. 469. 

9SL NC—State v. Harris, 16 &B. 2, 
111 N.C 652. 

15 OJ. p 48d note ex 


33b Pa.—Commonwealth v. Brown, 
175 A. 748, 116 Pa Super 1 
16 C J. p 480 note 64. 

Corpus Juris cited in support of 
holding that erroneous interpreta¬ 
tion of law is insufficient to warrant 
removal from office—State v. Nau- 
mann, 239 NW. 93. 96, 213 Iowa 
418 

General legality of expenditures 
To warrant conviction of county 
commissioners for corrupt expendi¬ 
tures of county funds, it must be 
shown, as to expenditures for pur¬ 
chases normally legal, that they act¬ 
ed viciously or willfully, knowing 
their acts to be wrongful, but as to 
Illegal expenditures, such as for in¬ 
toxicating liquors it is sufficient that 
they knowingly authorized the ex¬ 
penditures. because they are pre¬ 
sumed to know, officially as well as 
personally, that such purchases are 
forbidden by criminal law—^Whalen 
V People, 222 P. 398, 74 Colo 417. 

34. Ky—Sigmon v. Commonwealth, 
270 S.W. 40, 207 Ky. 786. 

15 CJ p 480 note 65. 

Xf he Inteiitlonally does acts pro¬ 
hibited; he intentionally violates the 
law.'—State v. Millhaubt, 61 P 2d 
1366, 144 Kan. 674, certiorari denied 
Millhaubt V. State of Kansas, 57 S. 
Ct. 931, 301 tX.S. 701, 81 L-Bd. 1356, 
rehearing denied 58 S.Ct. 5, 802 I7.S. 
773b 82 Ii.Bd. 599. 

35. Okl.—State v. Mathies, 28 P.2d 
694, 55 Okl.Cr. 14. 

30. OkL—State v. Baedeker, 13 P. 
2d 148, 158 Okl. 248. ' 

37. Atab—Garrison v. Sumners, 134 
Sts 675, 223 Ala. 17, answers to 
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questions certified conformed to 
134 So 672, 24 Ala App 281. 

33. Hawaii.—Territory v- Cabrinha, 
24 Hawaii 757, 

39w Colo—^Whalen v. People, 222 P 
398, 74 Colo. 417. 

Ga—Moms v. State, 2 SB2d 240, 
59 Qa.App. 804. 

40. Kan—State v. Rogers, 52 P2d 
1185, 142 Kan. 841, rehearing de¬ 
nied 54 P.2d 1211, 143 Kan. 278 

41. Idaho.—In re Howell, 160 P 
19, 27 Idaho 590. 

Ind—State v. Robertson, 55 'N.E 
491, 23 Ind App. 424. 

15 C J. p 480 note 66. 

ITse of tax funds 

Where a statute prohibits the ex¬ 
penditure of funds collected by tax¬ 
ation for a purpose other than that 
for which It was collected, it will 
not apply to moneys raised by the 
sale of county bonds —Common¬ 
wealth V. Silcox, 272 SW. 40, 209 
Ky. 32. 

4a. Ind—State v. Trueblood, 64 N. 
B. 822, 23 Ind.App. 31. 

43. Colo—^Whalen v. People, 222 P 
398, 74 Colo. 417. 

Removal from oJILoe as extra pen¬ 
alty 

The fact that the statute pro¬ 
vides for a fine,* and, in certcun cir¬ 
cumstances, for removal from office, 
does not bar prosecution after ex¬ 
piration of defendant's term, the 
provision for removal being merely 
an additional penalty.—^Whalen v. 
People, supra. 
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nal proceeding against a member of a county 
board.^* 

The general rules discussed in the CJ.S title 
Indictments and Informations § 1 et seq, also 31 C J. 
p 559 note 1 et seq, ordinarily apply.^5 The indict¬ 
ment must charge all of the elements of the offense 
as defined by statute.^® Furthermore, the indict¬ 
ment must negative statutory exceptions,unless 
the exceptions are found in different paragraphs or 
sections of the statute from the paragraph or section 
creating the offense."^® However, the indictment 
need not charge or contain immaterial matters^® 

It is generally proper to describe the offense in 
the terms used by the statute creating the offense,®® 
unless the statute otherwise provides,or unless 
such language fails to infcfrm accused of the charac¬ 
ter and cause of the charge against him How¬ 
ever, it is not necessary that the exact statutory lan¬ 
guage shall be used, it being sufficient to use equi¬ 
valent language,®® and to state the offense in such 
a manner as to enable a person of common under¬ 
standing to know what is intended.®^ 

In an indictment for misfeasance or malpractice 
in office, all of the facts and circumstances which 
rendered the act unlawful should be set out;®® 
but where it is alleged that accused is an officer 
of a county, having been duly elected, it is not 


necessary to aver specifically that he took the oath 
of office.®® 

With regard to the necessity for averring intent, 
the usual rule prevails that in all cases where a 
statute creates an offense and mentions some intent 
as an element therein, the indictment must follow 
the statute and specify the intent;®'^ but where the 
statute is silent concerning the intent, it would seem 
that no such allegation is neccssaiy.®® 

There must be no variance between the charge in 
the indictment and the proof offered.®® 

A conviction under an indictment charging, in 
the same count, an act which could, and an act 
which could not, support a conviction is reversible 
where it cannot be determined on which act the con¬ 
viction is based.®® 

Other procedural matters. In accordance with 
the rules governing procedure in criminal actions 
generally, the state has the burden of proving the 
essential elements of the offense charged,®^ and 
it has been held that it must also prove that the de¬ 
fendant's acts were not within a statutory ex¬ 
ception.®® 

Evidence tending to prove the offense, as defined 
by statute and charged in the indictment, is admis¬ 
sible,®® but evidence other than that in support 


44b Pa —Commonwealth v. Brown, 
175 A 748, 116 Pa Super. 1. 

45. W.Va.—State v. Lake, 166 S.E. 

884, 112 WVa 665. 

4^ Ga—^Morris v State, 2 SE.2d 
240, 59 GaApp 804. 

15 C J. p 480 note 68 
Xsdietsnen:tB held BujUcieiLt 

(1) An indictment charging coun¬ 
ty commissioners with corruptly 
causing money of county to be spent, 
in connection with a bill of particu¬ 
lars informing them that the charge 
was based on allowance of specified 
•claim, without charging that it was 
their duty to cause such funds to be 
spent, sufficiently alleged violation 
of duty, where claims could only be 
allowed by commissioners —Whalen 
V. People, 222 P. 398, 74 Colo. 417. 

(2) Other indictments—Sigmon v. 
Commonwealth, 270 SW. 40, 207 Ky. 
786 

15 C J. p 480 note 68 [a]. 
XndletxBMLts held insnfficiant 

(1) Indictment charging accused 
with malpractice in office because 
accused signed and approved war¬ 
rants of treasurer of county for pay¬ 
ment of funds m excess of income of 
county, was subject to special de¬ 
murrer for failure to charge accused 
with any misconduct—Moms v. 
State, 2 SB 2d 240, 59 Ga.App. 804. 

<2) Other indictments see 15 C*J- 
p 480 note 68 Cb]. 


47. Ark—Williams v. State. 128 S. 
j W 780, 93 Ark. 81. 

[ 48. Ky —Sigmon v Commonwealth, 
270 SW. 40, 207 Ky. 786. 

49. Ga—Moms v. State, 2 SE2d 
240, 59 GaApp 804. 

Hawaii—^Temtory v. Cabrinha, 24 
Hawaii 757. 

Kan—State v Hogers, 52 P2d 1185, 
142 Kan. 841, rehearing denied 54 
P.2d 1211, 143 Kan 278 
16 aj P 480 note 68 [a] (2). 

sa WVa.—State v. Lake, 166 S.B. 
884, 112 W.Va. 665. 

51. Ga—^Morris v State, 2 SB 2d 
240, 59 Ga.App 804 

58. W.Va.—State v. Lake, 166 SEL 
384, 112 W.Va. 665 

53. Iow€U—State v. Conlee, 26 Iowa 
237 

Pa.—Commonwealth v. Hurd, 35 A. 
682, 177 Pa. 481. 

54. Iowa.—State ▼. Conlee, 25 Iowa 
237. 

55. Ga.—^Morris v. State, 2 S.E.2d 
240, 59 GfluApp. 804. 

Fa.—Commonwealth v. Rupp, 9 

, Watts 114- 

56. N.J—State v. Pullis, 101 A. 64, 
90 N J-Law 377. 

57. NC.—State v. Noma, 16 S.B. 
2, 111 N.C, 652, 

16 aJ. P 480 note 74. 
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58. N.J—State v. Halsted, 39 NJ. 
Law 402, affirmed 41 NJLaW 553. 

15 C J. p 480 note 75 

69. Kan.—State v Coming, 24 P. 
966, 44 Kan. 442 

Taziaaee held not to exist between 
information charging county commis¬ 
sioner with unlawfully allowing 
fraudulent claim against county, 
and evidence establishing allowance 
of claim and that pretended claim¬ 
ant was fictitious person—Mathies 
V State, 38 P2d 688, 56 OkLCr, 
308. 

60- Colo.—^Whalen v. People, 222 P, 
398, 74 Colo. 417 

61. Pa.—Commonwealth v. Brown, 
176 A. 748, 116 Pa Super. 1. 

68. Misa—Dempsey v. State, 99 So. 
6, 184 Miss. 440 

Xiowest responsible bidder 

Under statute which makes it un¬ 
lawful for member of county board 
knowingly to vote to let a contract 
to a relative except where such rela¬ 
tive is the lowest responsible bidder 
on comiietitive bids, state must prove 
that such relative was not the lowest 
responsible bidder.—^Dempsey r. 
State, supra. 

68. N.a—State v. Hatch^ U ML 
480, 116 N.a 1003. 

16 CJ. p 481 note 76. 
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or denial of the charges made in the indictment is 
inadmissible.®^ 

The general rules in criminal actions with respect 
to the weight and sufficiency of the evidence ap¬ 
ply.®® 

Questions of fact are for the jury under proper 
instructions from the court,®® which instructions 
should properly state the law applicable to the 
facts ;®'^ but a peremptory instruction in favor of 
defendant is proper w’here the evidence is insuffi¬ 
cient to take the case to the jury,®® or where the 
acts of the commissioner do not fall within the 

D. OFFICERS 

§ 100. Definition, and Creation, Abolition, 
and Existence of County Officers 

a. Definitions 

b. Creation of offices 

c. Abolition and consolidation of offices 

a. Definitioxis 

The term '^county offlceni’^ In generally applied to 


terms of the statute ®*> Although an instruction is 
technically erroneous, it will not be ground for re¬ 
versal where the defendant is not thereby prejudic¬ 
ed.^® 

Punishment Where a coimty commissioner is 
convicted of violating a statute, the penalty pre¬ 
scribed by the statute must be imposed ;7i but 
where he is found guilty of a common-law misde¬ 
meanor for failure to perform a duty imposed 
by a statute which prescribes no penalty, the pun¬ 
ishment IS within the discretion of the court, which 
. may impose a prison sentence.72 

AND AGENTS 

officers whose territorial Jurisdiction Is the county, or 
officers by whom the county performs its usual political 
functions. 

While it has been said that whether or not a 
person is to be classified as a county officer may 
depend somewhat upon the particular question in¬ 
volved and that it might be impossible to lay down 
any general rule,*^® the term “county officers,’^ in its 
most general sense, applies to officers whose tcrri- 


Glalm aad wazraat lisld. admiasibls 

In prosecution of county commis¬ 
sioner for unlawfully receiving; com¬ 
pensation in addition to salary, an 
instrument, purporting to be defend¬ 
ant's claim against the county, al¬ 
though reading, ‘Tor expense," and 
an instrument, similarly labeled, pur¬ 
porting to be the warrant received in 
payment, and evidence, explaining 
that defendant had not personally in¬ 
curred any expense mentioned In the 
claim, and that same was not to 
compensate him for services he was 
not obliged to render, were admissi¬ 
ble, since "the mere verbiage of the 
claim cannot, in view of the offer of 
explanatory evidence, foreclose the 
charge in the indictment."—State v. 
Brumfiel, 125 N,E. 40, 188 Ind 584. 
04. Ky.—Sigrmon v. Commonwealth, 
270 S.W. 40, 207 Ky 78$ 

Pa —Commonwealth v Brown, 175 
A. 748, 11$ Pa Super. 1. 

16 C.J. p 481 note 77 

65. SvldMios held suffloleiiit 

(1) To sustain a conviction. 

Ala.—Garrett v. State. 178 So. 825, 28 

Ala.App. 78. 

Kan,—State v. Millhaubt. 61 P2d 
1356, 144 Kan. 674, certiorari de¬ 
nied Millhaubt v. State of Kan¬ 
sas, 57 S.Ct. 931, 301 U.S. 701. 81 
Xj,Bd. 1356, rehearing denied 58 
S-Ct 5, 302 U.S. 773, 82 UBd. 699 
Okl—^Mathies v. State, 38 P.2d 688, 
66 OkICr 308 

(2) To sustain conviction of coun¬ 
ty commissioners of common-law oT- 
fense of misbehavior in office by sell¬ 
ing unredeemed lands for taxes for 


nominal sums at unadvertised sale 
with corrupt motive —Common¬ 
wealth V. Brown, 175 A. 748, 116 Pa 
Super 1. 

OS. Okl.—State v Raedeker, 13 P.2d 
148, 158 Okl. 248. 

Pa—Commonwealth v Rosser, 166 
A 751, 102 Pa Super. 78 
07. Colo —^Whalen v. People, 222 
P 398, 74 Colo 417 
Kan—State v. Millhaubt. 61 P.2d 
1356, 144 Kan. 574, certiorari denied 
Millhaubt V State of Kansas, 67 S 
Ct. 931, 301 US. 701, 81 LBd 1356, 
rehearing denied 58 S Ct. 5, 302 U 
S 773, 82 LEd. 599. 

Instruction h^ erroneous 

An instruction, in a prosecution 
charging a member of a board of 
supervisors with the crime of making 
a contract with his county to sell 
goods, wares, and merchandise of his 
partnership, which authorizes the 
jury to convict defendant even 
though he never took part in the 
transaction either officially or other¬ 
wise, and even though the transac¬ 
tions occurred without his knowl¬ 
edge, 50 long as he was then a mem¬ 
ber of the partnership, is erroneous. 
—^Temtory v. Cabrinha, 24 Hawaii 
757. 

XnstriLGtloxui properly refused 

In prosecution of county commis¬ 
sioners for misbehavior in office by 
selling unredeemed tracts of land 
for taxes for nommal sums at un¬ 
advertised sale, the court properly 
refused requested instructions that 
commissioners should be acquitted If 
they adjournf^d previously advertised 
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sale until next regularly advertised 
commissioners' sale, time of which 
was fixed within week after adjourn¬ 
ment, and sold tracts to highest bid¬ 
der at such time, and that jury could 
not compare amount of costs, taxes, 
and accrued interest due on proper¬ 
ties with price at which they were 
sold by commissioners —Common¬ 
wealth V Brown, 175 A 748, 116 Pa. 
Super 1, 

68. Ky—Johnson v. Commonwealth, 
76 SW2d 40. 256 Ky 378 
09. Ky.—Commonwealth v. Silcox, 
272 SW 40, 209 Ky 32 
70b Wash—State v Smith, 48 P 2d 
581, 183 Wash 136, 100 A L R. 
474. 

71. Kan—State v. Millhaubt, 61 P. 
2d 1356, 144 Kan 674, certiorari 
denied Millhaubt v State of Kan¬ 
sas, 67 set. 931, 301 US 701, 81 
liEd. 1356, rehearing denied 58 S. 
Ct. 5, 302 US 773, 82 L.Ed. 699. 

Removal from office for misconduct 
or neglect of duty see supra S 78. 

72. Pa —Commonwealth v. Rosser, 
166 A. 751, 102 Pa.Sup6r. 78 

73. Utah—^Rich v Industrial Com¬ 
mission, 15 P.2d 641, 80 Utah 611. 
"No distinct line of demarcation 

can be drawn between county officers 
and state officers, with official duty 
as the only test"—Davidson County 
V. Kirkpatrick, 266 S.W. 107, 109, 160 
Tenn 546 

State and county officers distin¬ 
guished see the C J.S. title States 8 
62, also 69 CJ. p 107 note 79- 
p 108 note 87. 
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torial jurisdiction is coextensive with the county 
fur which they are elected or appointed,** and it 
has been held that an officer is none the less a coun¬ 
ty f)fficer because he exercises certain powers, in 
particular instances, outside the county,because 
he exercises some duties on behalf of the state.*® 
or because, by virtue of statutory restrictions, his 
district is less than the whole county.'^'* In a more 
precise and restricted sense, the term means offi¬ 
cers by whom the county performs its usual politi¬ 
cal functions; its functions of government.*® On 
the other hand, the mere fact that a person is an 


(»ffictT,^® or that the district over which his ]miw- 
ers and duties e\tend is coti‘rmiiu)us with tht coun- 
or that the prefix **C()Uiil>’* in jKirt of ihi* k,t:5s- 
lative c»r constitutional designation of the 
does not necesNanU make him a county «>ffirer; 
hence, strictly speaking, and especiallv in a constitu¬ 
tional sense, the term "county officers’’ docs not 
necessarily comprehend every officer w’h<*se duty 
pertains to a count\ In accordance with these 
rules and under the various constitutions and stat¬ 
utes particular officers have been held to be®^ 


Tt Ala—Garner v McCall. 178 So 
210, 236 Ala. 187—Osborn v Hen¬ 
ry. 76 So 119, 200 Ala 363 
Ark—Cade v. State. 51 SW.2d 867. 
186 Ark 1160 

Ill—Ramsay v Van Meter, 133 N.B 
193. 300 Ill 193. 

Tex —^Hamilton v, Monroe. Civ.App, 
287 SW 304 
16 C.J p 481 note 80. 
aimilar deflnltioiUF 

(1) “County officers are virtually 
defined by the state constitution as 
officers who are elected by the quali¬ 
fied voters of their respective coun-{ 
ties, or districts, and who hold of-j 
fice for four years, and who can only 
be removed from office on conviction 
for malpractice in office '*—Andrews 
V. Butts County, 114 S.B 912, 29 Ga. 
App, 302 

<2) Other similar definitions see 16 
CJ p 481 note 80 [a]. 

Salary payabla by county 

(1) Where an office is created in 
and for all counties of a certain 
class, and the salary of the incum¬ 
bent IS made chargeable upon, and 
payable out of, the county treasury, 
it IS a county office—^Heed v Ham¬ 
mond. 123 P. 346, 18 CaLApp 442. 

<2) Where the duties of an office 
created by law are to be wholly per¬ 
formed within the limits of a coun¬ 
ty and for the people of that county, 
the salary to be paid from the coun¬ 
ty funds, the office is a county of¬ 
fice and the person lawfully filling 
such office IS necessarily a county 
officer.—Hastings v. Jcusper County, 
282 SW 700, 701, 314 Mo. 144, quot¬ 
ing Corpus Juris—15 C.J. p 481 notes 
S3, 84 

75. Ala—Osboi;n v. Henry, 76 So 
119, 200 Ala. 353 

70L Ala—Gamer v McCall, 178 So. 
210, 285 Ala 187 

Ky.—Milliken v Harrod, 122 SW.2d 
148, 276 Ky. 697. 

77. Wis.—Oconto Co. v Town of 
Townsend, 244 N.W 761, 210 Wis, 
85. 

County comminioBjer of district 
“While . . . [the office of coun¬ 
ty commissioner of a commission¬ 
er district of a county] us not filled 


by the vote of the entire county, but 
a subdivision thereof, yet, m a broad 
sense it Is a county office filled bv 
the \ote of a single county**—Am¬ 
mons V Moore, 104 So 432, 433, 313 
Ala 201. 

78. Ala.—Garner v. McCall. 178 So 
310. 312, 235 Ala 187. citing Cor¬ 
pus JOliSL 

Cal—Coulter v. Pool, 201 P. 120, 187 
Cal 181. 

Ind —State ex rel. Osborn v. Ed- [ 
dington, 195 HE 92, 208 Ind 169 
16 C J. p 481 note 81. 

*‘There are county officers in 

. . . [this] state , . by whom i 

the usual political and governmental, 
functions of the county are perfe^rm- , 
ed Such officers may consist of an 
auditor, treasurer, commissioner, and 
other functionaries.**—Bolds v 

Woods, 36 NE. 933, 936, 9 Ind.App 
657. 

**Bmployee” dlstingnislied 

"Officer** within constitutional pro¬ 
vision stating qualifications of coun¬ 
ty officers is distinguished from "em¬ 
ployee** in greater importance, dig¬ 
nity, and independence of his posi¬ 
tion, in being required to take official 
oath, in liability to account for mis¬ 
feasance or nonfeasance in office, and, 
usually, in tenure of position.—State 
ex rel Wickens v. Clark, 196 N.E 
284, 208 Ind. 402. 

79. Ark—^McDaniel v. Moore, 118 S 
W2d 272, 196 Ark, 201 

Ohio—State v 0*Brien, 115 N.E 
25, 96 Ohio St. 166. 

80. Ark.—^McDaniel v. Moore, 118 S. 
W 2d 272, 196 Ark. 201. 

Pa—^Nissley v Lancaster County, 27 
Pa.Super. 406, aflSLrmed 64 A 794, 
215 Pa 562. 

‘‘Mere coincidence of boundary or 
character of duty performed is not 
sufficient to make . . . [one a] 
county officer,'*—^Tranter v. Allegheny 
County Authority. 173 A. 289, 297, 
316 Pa. 65. 

Kive stock inspeetcr appointed by 
state board with assent of county 
commissioners to serve in such coun¬ 
ty does not thereby become officer 
of such county.—^Doyle v. Board of 
County Com'rs of Le Flore County, 
229 P. 686, 103 Okl. 171. 
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Solicitor of city court established 
in and for a county is not a county 
officer—Graham v Merritt. 141 SE 
208, 299, 165 Qa. 489, citing Cor¬ 
pus Juris. 

81. Ark—McPanif*! v. Moore, US S. 
W.2d 272, 276, 196 Ark 201, quot¬ 
ing Corpus Juris. 

I? C J p 482 note 11 

82. "Wis—State V. Samuelson, 111 
N’W 712, 131 IVis 499—State v. 
M>ers, 9 XW, 777, .’52 VVis, 62S. 

Bstablishmsait of court In and for 
county 

"The selection by the organic law 
of a local subdivision of the state 
known as a ‘county,* for and within 
whleh to establish a court, does not 
make the functions of the court, 
county functions, or the officers of 
the court, county officers** 

Colo—Dixon V People, 127 P. 930, 
932, 53 Colo 527 

NY—Ledwlth v. Rosalsky, 155 X. 
E 688, 689, 244 NY. 406, revers¬ 
ing 216 N.TS 411, 217 App.Dlv. 
749. Motion denied 157 NE. 858, 
245 N.Y 563 

Clerk employed urn pnrohasiiig agent 
Act empowering county judge to 
employ clerk and imposing on him 
duties of purchasing agent for coun¬ 
ty provides for appointment of em¬ 
ployee rather than county officer.— 
State V. Knox County, 54 S.W 2d 973, 
165 Tenn 319. 

83. PartiOTtlar officers 

(1) Assessor 

Ala—^In re Opinions of Justices, 143 
So 345, 225 Ala. 359 
Colo—People v. Pitcher, 166 P. 812, 
61 Colo 149. 

(2) Auditor. 

Ind.—Bolds v. Woods. 36 NE. 933, 
9 Ind.App. 657. 

Ohio—State v. 0*Brien, 116 N.B. 25, 
95 Ohio St 166. 

(3) Commissioner of loans—^In re 
Carpenter, 7 Barb., N.Y, 30. 

(4> Comptroller — Commonwealth 
V. Young, 98 A. 606, 253 Pa. 356. 

(6) County engineer—Coulter v. 
Pool. 201 P. 120, 187 Cal. 181. 

(6) County fruit inspector—State 
V. Blumberg, 89 P. 708, 46 Wash. 
270. 
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or not to be®* county officers. 

(7) County manager-^State ex rel 
O’Connor v. Tusa, 265 NW. 624, 130 
Neb. 528. 

<8) County policemen and detec¬ 
tives. 

Ga.—Eison v Shirley, 141 SE 296, 
165 Ga 374 

NJ.—Kidd V Grier, 161 A. 49, 10 N. 
J Misc 866 

N.T.—^Levy v. Wiedersum, 257 N. 
T S 118, 144 Misc 83. 

(9) County register in chancery 
—In re Opinions of Justices, 143 So. 
345, 226 Ala 359 

(10) County surveyor—^Pethoud v. 
Gage County, 120 NW 154, 83 Neb 
417—16 C.J. p 481 note 97. 

(11) County tax commissioner — 
TouaA V. State, 56 So. 211, 173 Ala 
453. 

(12) Drainage commissioner.— 
State V. Wells, 13 N.E. 722, 112 Ind. 
237. 

(13) Member of a county board of 
revision—State v O’Brien, 115 N.E 
25. 35 Ohio St 166—^15 C.J. p 481 
note 7. 

(14) Member of a county budget 
commission—State v. Groom, 109 N. 
B. 477, 91 Ohio St 1—16 C.J. p 482 
note 8. 

(16) Public administrator.—Los 
Angeles County v. Kellogg, 80 P. 
861, 146 Cat 590. 

(16) Public trustee.—People v. Sa¬ 
bin, 227 P 566, 76 Colo. 646—Walsh 
V. People, 211 P. 646. 72 Colo. 406— 
Chambers v. People, 202 P. 1081, 
70 Colo. 496. 

(17) Township officers.—^Boyarsky 
V. Ross, 11 P.2d 641, 123 CatApp. 267. 

(18) Treasurer. 

Ala»—re Opinions of Justices, 143 
Se. 345, 225 Ala. 359. 

Ill.—^Abbott V. Adams County, 214 Ill. 
App. 201. 

15 C.J. p 481 note 94. 

(19) Treasurer's clerk.—State v. 
Harrington, 83 P.2d 659, 148 Kan. 
602. 

Tu ooUsctor 

(1) Under some statutes a tax col¬ 
lector IS a county officer.—^In re 
Opinion of Justices, 143 So. 345, 225 
Ala. 359—15 C.J p 481 note 6. 

(2) A delinquent tax collector Is 
also a county officer—^Davis v. Wil¬ 
liams, 12 S.W.2d 532, 158 Tbnn. 34. 

(3) County treasurer distinguished 
ftrom tax eollectcr. 

Montw—New Tork Mut U Ins. C!o 
V. Idartlen, 71 P. 470, 27 Mont. 487. 
K.M.—^HubbeU v. Bernalillo County, 
86 P. 430, 18 NM. 646. 

11 C J. p 969 note 24 £b]. 

Ooaufejr otek 

(1) Under some statutes, the coun¬ 
ty clerk is a county officer. 


COUNTIES 

I Whether the 

Mich—^Attorney General ex rel 

O’Hara v Montgomery, 267 NW 

560, 275 Mich 504 

N J —Crater v Somerset County, 

Sup , 4 A 2d 19. 

(2) “’County Clerk' and ‘clerk of 
the county court' are distinct offices 
although they may be filled by the 
same person”—^McCraney v GIos, 78 
NE 921, 222 IlL 628—15 CJ p 483 
note 39. 

(3) “A clerk may be a person who 
keeps the records of a court, but not 
necessarily so . A county clerk 
may be the prothonotary of a court, 
county auditor, and county recorder 
at once, but these offices are never¬ 
theless separate and distinct, though 
held by one person called ’clerk.' 

. . The terms ’county clerk* and 
'clerk of the circuit court' are often 
used interchangeably, . . . but in¬ 
correctly so ”—^Bolds v. Woods, 36 N. 
E. 983, 937. 9 Ind.App. 657. 

(4) A county clerk In all his ad¬ 
ministrative duties IS a local officer 
elected by the electors of a county 
and paid by taxes collected from the 
people included in a territory com¬ 
prising a county —Olmstead v Meahl, 
114 NE 393, 219 N.T 270, affirming 
160 N.Y.S. 708, 172 App Div. 263— 
People V. Prendergast, 114 N.E 433, 
219 NT. 262. 

(5) "A [county3 clerk is a mere 
servant of the county.”—^Endion 
Impr. Co V. Evening-Telegram'Co,, 
80 N.W. 732, 734, 104 Wis. 482. 

(6) A county clerk is to be treated 
as a state officer only when he per¬ 
forms state functions.—^People v. 
Prendergast, supra. 

84. Partiouliur oflleers held not conn., 
ty oaoers 

(1) Agent or representative of the 
owners of land in an improvement 
district—Climer v. State, 41 SW.2d 
768, 184 Ark. 97. 

(2) Assistant sanitary engineer.— 
Allen V. Sheipline, 197 N.E 138, 49 
Ohio App. 249. 

(3) Back tax attorney.—State v. 
Brown, 6 SW2d 560, 157 Tenn. 89. 

(4) Chairman or members of board 
of county registrars —Cooper v. 
State, 147 So 432, 226 Ala. 288. 

(6) Chty clerk. 

CaL—Simpson v. Payne, 251 P. 824, 

79 Cal.App. 780. 

Wash—State v. McPherson, 222 P. 

486, 128 Wash. 265. 

(6) Commissioner of bridge dis¬ 
trict—Climer v. State, supra^ 

(7) County architect—^Hall v. Cook 
County, 195 N.E. 64, 359 Ill. 528, re¬ 
versing 274 IlL App. 503, and trans¬ 
ferred 187 N.B. 454, 358 Ill. 477. 

(8) County commissioners of equal¬ 
isation.—State V. Meyers, 9 N.W. 777, 
52 Wla. 628 
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terra “county officer” embraces 

(9) County registrar—^Andrews v 
Butts County, 114 S E 912, 29 Ga. 
App 302 

(10) County supervisors of assess¬ 
ment—State V Samuelson, 111 N.W. 
712, 131 Wis 499 

(11) Courthouse janitor—^Aslin v. 
Stoddard County, 106 S W 2d 472, 341 
Mo 138 

(12) Director of levee district — 
State V. Higginbotham, 106 S.W. 484, 
84 Ark 537—15 CJ. p 482 note 17 

(13) Director of the poor.—^Nissley 
V. Lancaster County, 27 Pa Super 
405, affirmed 64 A 794, 215 Pa. 562. 

(14) Employees of poor farm or 
asylum. 

Ill —People V. Toledo, St L. & W. R. 

Co,, 107 NE 227, 266 Ill 112— 

People V Toledo, St L & W. R. 

Co, 187 NE 220, 265 HL 602. 

Ind—State ex rel Wickens v. Clark, 

196 NE. 234, 208 Ind 402. 

15 C J. p 482 note 15 [e] 

(15) Members of building commit¬ 
tees or boards.—^Dall v Cuyahoga 
County Building Commission, 14 Ohio 
NP,NS., 209—15 CJ. p 482 note 16. 

(16) Members of county board of 
tax assessors.—^Barnes v. Watson, 98 
S.E 500, 148 Ga. 822. 

(17) Members of good roads com¬ 
mission whose employment is tem¬ 
porary and for a single object—^Tod- 
tenhausen v Knox County, 177 S.W. 
487, 132 Tenn. 169. 

(18) Officer of diking district — 
Whitten V. Silverman, 177 P. 737, 
106 Wash. 238. 

(19) One not a member of the 
county board, but appointed a mem¬ 
ber of a committee by the board — 
Forest County v Shaw, 186 N.W. 642, 
160 Wis 294. 

(20) Solicitor of city court.—Gra¬ 
ham V. Memtt, 141 S E 298, 165 (3a. 
489. 

(21) Statutory bond trustees.— 
dharlotte County v. Chadwick, 135 
So. 502, 102 Fla. 168. 

(22) Superintendent of Irrigation 
exercising his functions over such 
portions of a county as are formed 
into irrigation districts.—^Knox v. 
Los Angeles County, 68 Cal 59. 

Deputies, assistants, and employees 

(1) Such officers *have been held 
not to be county officers.—^Fouoht v. 
Himi, 208 P. 362, 67 CaLApp. 686— 
15 C J. p 482 note 15. 

(2> Under a statute authorizing a 
county board, in emergencies, to em¬ 
ploy special assistants for the coun¬ 
ty officers, a person so employed Is 
not a deputy with power to exercise 
the duties of the office in his prin¬ 
cipal’s name, but is a mere em¬ 
ployee of the board.—Foncht 
Himi, supra. 
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agncultural officers is discussed in Agriculture § 
6 a; clerks of court m Clerks of Court § 1; coro¬ 
ners in Coroners § 1; county school officials in the 
C.J.S, title Schools and School Districts § 02, also 
56 CJ. p 287 notes 76-81, district and prosecuting 
attorneys in the CJ.S title District and Prosecuting 
Attorneys § 1, also 18 CJ. p 1297 notes 24-27; 
fish wardens in the CJ.S. title Fish § 37, also 15 C 
J. p 482 note 23; game wardens in the CJ.S. title 
Game § 9, also 15 CJ. p 482 notes 23-25: highway 
officials in the C.J.S. title Highways § 162, also 29 
CJ. p 568 note 96; judges in the CJ.S title Judges 
§ 3, also 15 CJ. p 483 notes 26-30 and 33 C.J. p 930 
note 79-p 931 note 98; jury commissioners in the 
CJ.S. title Juries § 156, also 15 C.J p 483 notes 36 
and 37, and 35 C.J. p 258 note 57-p 259 note 64; 
justices of the peace in the C.J.S. title Justices of 
the Peace § 1, also 15 C.J. p 483 notes 31-33, and 35 
C J. p 450, note 21-p 451 note 29; notaries in the C. 
J.S. title Notaries § 1, also 46 CJ. p 502 note 11; 
poor law officers in the CJ.S. title Paupers § 6, also 
15 C.J. p 482 note 14 and 48 CJ. p 435 note 81; 
probation officers in the C.J.S. titles, Courts § 143, 
also 15 CJ, p 483 notes 34, 35, and Infants § 17, 
also 31 C.J. p 1000 notes 90, 91; and sheriffs and 
deputy sheriffs in the CJ.S. title Sheriffs and Con¬ 


i 100 

stables §§ 1 and 2, also 57 C.J. p 730 note 2-p 731 
note 15. 

The term **toitnty authorities^* may include au¬ 
thorities whr> art not county officers, as the latter 
term is commonly understood, and, as used in some 
constitutional and statutory provisions, it includes 
commissioners of a dispensary,the president pro 
tempore of a boani of supervisors,and a county 
board of education.®^ 

Constitutional officer. "While there may be a tech¬ 
nical distinction between a constitutional office'^ 
and a “county office,”** and between a “constitution¬ 
al officer” and a “county officer,”** where the term 
“county officers” is employed m a constitutional pro¬ 
vision it is to be presumed that it was used with 
reference to its popular signification.*® 

b. Creation of Offices 

In the absence of or subject to constitutional limita¬ 
tions, If any, on the power, the legislature may create 
county officers and prescribe the duties thereof. 

Subject to such limitations as are imposed by 
the state constitution,*^ the power to create county 
offices, to pi escribe the duties and qualifications, 
and to fix the number thereof is, as a general rule, 
vested m the legislature and is to be exercised by 
it alone,** and a statute enacted as an exercise of 


COUNTIES 


“Viowsrs,” appointed by a county 
court in a Judicial proceeding to in¬ 
spect public construction, have been 
held to be not even county em¬ 
ployees —^Lehman v. Commissioners 
of Northumberland Co., 87 Pa Super. 
440. 

85. Oa.—Sheffield v. Blakely Dispen¬ 
sary Comrs, 3S S E 302, 111 Ga 1. 
86L N.T.—^In re Carboy. 27 Hun 82 
16 C.J. P 486 note 93 [aj 
87- Ga—Smith v. Bohler, 72 Ga. 
546. 

8 Bl O^io.—State v. Cox. 107 N.B, 
617, 90 Ohio St 219 
Constitutional offices in general see 
the CJ.S. title Officers S 3, also 12 
C.J. p 1294 notes 4r-6. 

89. Ind.—State v. Patterson. 106 N. 
B. 228. 181 Ind. 660. 663—State v. 
Priedley, 84 N.E. 872, 136 Ind 119, 
21 Ii.R.A. 634 

Constitutional officers see the CJ.S. 
titles Officers § 95, also 46 C.J. p 
1022 note 41, and States S &lso 
12 C J. p 1294 note 3. 

90. Ohio.—State V. Cox. 107 N.B 
517, 90 Ohio St 219. 

91. Idaho—^Dunbar v. Canyon Coun¬ 
ty. 69 P. 636. 6 Idaho 725. 

15 C.J. p 483 notes 42, 43. 

98. Cal—^Liogan v. Shields, 214 P. 
45, 190 Cal. 661. 

Fla.—^Thursby v. Stewart 138 So 


742. 103 Pla. 990—State v Daniel, 
99 So 804, 87 Fla 270. 

Ga-».Wilson v. Harris, 164 SB 388, 
170 Ga. 800 

15 C J p 483 notes 44, 45 
“The county is an integral part 
of the state . . . and county of¬ 
ficers are as much subject to legis¬ 
lative control as state officials “— 
Hunter v Conner, 277 SW 71, 76. 
162 Tenn 258. i 

Ooimty oluurtar, adopted by the 
electors and approved by the legisla¬ 
ture, may designate what county of¬ 
fices shall exist in that particular 
county. 

Cal—^More v. San Bernardino Coun¬ 
ty, 160 P. 702, 31 CalApp. 388. 
Colo—^Board of Corners of Douglas 
County V. Madan, 6 P.2d 866, 90 
Colo. 10. 

Purpose of oxeatioa. of office 

The office of county accountant 
with prescribed duties was created 
for the purpose of eliminating and 
avoiding deficits, and to aid each 
county in balancing its budget.— 
Avery County v. Braswell, 1 S.B.2d 
864. 216 N.C. 270. 

DuAies and coan p ensat io ii. 

Where the statutory office of audi¬ 
tor and purchasing agent for a par¬ 
ticular county 18 the only one in the 
class, the regulation of his duties 
and compensation are incident to the 
creation of the office, as regards the 
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contention that the statute violates 
a constitutional provision forbidding 
local or special laws regulating the 
fees of any class of officers except 
municipal officera—State ex rel. 
Landis v. Wheat, 137 So. 277, 103 
Fla. 1. 

Parttcular statutes held vaUd 

(1) Authorizing appointment of 
patrols by county board —^Peak v. 
Akins, 36 S.W.2d 351, 237 Ky. 711. 

(2) Creating office of county high¬ 
way patrol and Investigator—Mllli- 
ken V. Harrod, 123 SW2d 148, 275 
Ky. 697. 

<3> Creating office of local regis¬ 
trar of vital statistics—^Furlong v. 
Damaby, 267 S.W. 707, 206 Ky. 63. 

(4) Creating office of county audi¬ 
tor.—Marshall v. Holland, 270 SW. 
609, 168 Ark. 449. 

(5) Providing for appointment of 
county probation officer by superior 
court, although making it optional 
with grand jury whether act should 
have local application —^Freeney v, 
Pape, 194 S.E. 516, 186 Ga. 1. 

(6) Providing for unconditional 
creation of office of county probation 
officer, but leaving to county commis¬ 
sioners decision as to necessity of 
appointment for each partieitlar 
county,—State ex rel. Crim v. Java- 
nal, 163 So. 669, 119 Fla, 86, ISl Ms. 

I 69. 
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this power must, to secure that end, contain pro¬ 
visions appropriate thereto ^3 in the absence of 
statutor>' permission,94 county boards, officers, or 
courts ordinarily have no power to create such of¬ 
fices,® ^ particularly in the presence of a constitu¬ 
tional prohibition against it.®® 

Where the establishment of certain separate 
county offices in counties is made to depend on the 
population of the county,®*^ the population of a par¬ 
ticular county is not to be ascertained by arbitrarily 
assuming it to be a certain number, 9® but is to be 
determined by pursuing the method prescribed by 
valid statutes.®® 

Designation of ex officio officer. The legislature 
does not create a new office when it makes a certain 
officer ex officio another officer,l although it has 
been held that, under a statute authorizing the crea¬ 
tion of a special taxing district composed of two or 
more counties and designating the officers of such 


counties as officials of the district, such county offi, 
cers, while engaged m the work of the taxing dis¬ 
trict, are officers of such district as distinguished 
from their respective county offices.® 

c. Abolition and Oonsolidation of Offices 

While the legislature ordinarily cannot abolish offices 
established by the constitution, it may abolish nonconsti- 
tutional offices, or constitutional offices where it has con¬ 
stitutional authority so to do. Where a county board has 
constitutional or statutory authority so to do, It may 
abolish county offices. 

The legislature may abolish or authorize the 
abolition of county offices not established by the 
constitution, or constitutional county offices where it 
has constitutional authority so to do,® even during 
the term of office of .an incumbent,^ and this may 
be accomplished indirectly by consolidation with an¬ 
other office or by transferring its duties to another 
office.® A statute abolishing a particular county 


(7) other statutes held valid — 
State ex rel. Landis v. Wheat, 137 
So. 277, 103 Fla, 1. 

93. Tenn—State v. Buck. 196 SW 
142, 138 Tenn. 112. 

15 C J p 483 note 46. 

94. Cal.—^Nicholl v City and County 
of San Francisco, 257 P. 601, 201 
Cal. 470 

Tenn —State v. Witt, 8 Tenn Civ.App 
640. 

Board Sield empowered to create of¬ 
fice 

N.Y.—Schmidt v. Board of Supers of 
Monroe County, 279 N.Y S. 865, 244 
AppDiv. 493. 

CouiLty employees 
The board of county commission¬ 
ers must determine the number of 
county employees and the duties 
which they shall perform—^Rudnick 
V, Pierce County, 54 P.2d 409, 185 
Wash. 289. 

95. Cal—^Logan v. Shields, 214 P. 46, 
190 Cal 661 

Ill.—^Abbott V, Adams County, 214 
IllApp. 201. 

Mont—Judith Basm County v, Liv¬ 
ingston, 298 P. 356, 89 Mont 438 
15 CJ, p 483 note 47-48. 

Power to appoiliit aesistants does 
not empower a county officer to cre¬ 
ate an office,—State ex reL Scofield 
V. Basterday, 46 P.2d 1062, 182 Wash, 
209. 

96. CaL—People v. Wheeler, 69 P 
436, 136 Cai. 652. 

Idaliot.—^Meller v. Logan County, 35 
P. 712, 4 Idaho 44. 

15 aj. p 484 note 49. 

97. Statota held not invalid, where 
the court was equally divided on the 
question of its constitutionality and 
expressly stated that “this decision 
is not to be regarded as a Judicial 
precedent on the question of constl-i 


tutional law involved concerning the 
constitutionality vel non of [the stat¬ 
ute] ”—State ex rel Landis v Wil¬ 
liams. 151 So 284, 286, 112 Fla 734., 
96. Neb—Kokes v. State, 76 NW. 
467, 55 Neb 691 

99. Tex.—Brooke v Dulaney, 93 S 
W 997, 100 Tex 86. 

1. Ill—^People V Bowman, 97 NE. 
304, 253 Ill 234 

15 C J p 484 note 56. 

2. Ohio—State v, Gongwer, 161 N 
B. 752, 114 Ohio St. 642. 

3. NT.—^Morrall v. Monroe County, 
2 N.E 2d 40, 271 N.Y. 48, affirming 
285 NYS 626 

Va—^Haden v. Hamm, 172 SB. 891, 
161 Va 934. 

15 C J p 484 note 51. 

“There can be no question about 
the proposition that the legislative 
power of the state is absolute with 
respect to all offices that it creates, 
where no constitutional restriction is 
placed upon its power with reference 
to such offices. . . . The legisla¬ 
ture may abolish the office before 
, . . [the term of the incumbent] 
expires, may modify its duties, may 
shorten or lengthen the term, and In¬ 
crease or dimmish the salary, or 
change the mode of compensation” 
—^Wilson V. Harris, 154 S B. 388, 389, 
170 Ga. 800—Collins v. Bussell, 33 S. 
B 444, 445, 107 Ga. 423. 

AboUtioii of ofiloes of parttonlar of¬ 
ficers 

(1) County auditor—^Keyes v. 
Monroe County, 2 NB2d 42, 271 N. 
Y 64, affirming 286 N.Y.S. 631, 247 
App.Div, 81, 

(2) County treasurer—^McF&rlln v. 
Board of Drainage Comers of Middle 
River Dist., 113 S.B. 447, 163 Ga 766. 

<3) Other offices see 15 C J. p 484 
note 61 Cc]. 


Ex olILcio office 

The legislature has power to di¬ 
vest an officer of an ex officio office 
by a repeal of the law under which 
he became invested therewith, pro¬ 
vided, when such office is created un¬ 
der the constitution, such repeal does 
not in effect abolish such office. 
Ark.—State v, McDiarmid, 27 Ark. 
176. 

Cal.—People v. Kelsey, 34 Cal. 470. 
16 C J, p 484 note 57. 

Olerk of board 

The abolition of a board terminates 
the office of clerk of the board —Peo¬ 
ple V. Sutton, 41 N.Y.S. 398, 9 App 
Div. 260, 

4L Mich—^MacDonald v De Waele, 
248 N.W. 605, 263 Mich 233 
Va—^Haden v. Hamm, 172 S.B 891, 
161 Va 934. 

Oontxazy oonstmotiogDL of statute 
Statutes abolishing county offices 
have been construed not to abolish 
the office during the term of the 
present incumbent.—Commonwealth 
v. Brie County, 28 Pa Dist 203—Com¬ 
monwealth V. Hoffman, 42 Pa.Co. 465. 

Bffeot of gexeoral statute 
An incumbent cannot retain his 
office for the balance of his term by 
virtue of a general statute provid¬ 
ing that the repeal of a statute shall 
not affect any right which accrued 
under it, where the repealing stat¬ 
ute provides that it shall go into ef¬ 
fect on publication.—Lawson v. Reno 
County, 27 P. 998, 47 Kan. 271. 

5. Wash.—State v Schragg, 291 P. 
321, 158 Wash. 74. 

Bxobatloii officer 

(1) Legislation construed to abol¬ 
ish office by consolidation with an¬ 
other office —Poindexter v Pettis 
County, 246 S.W« 38, 295 Mo. 629. 


892 



20 C.J.S, 


COrNTIES 


§ 100 


office may be restricted in its application tf> coun¬ 
ties within a certain population class.® On the oth¬ 
er hand, where the office is of constitutional origin, 
it ordinarily cannot be abolished by the legislature, 
cither directly" or indirecth, by consolidating it 
with another office and transferring the emolu¬ 
ments and duties to the latter.® 

In the absence of constitutional or legislative au¬ 
thority a county board, or equivalent body, cannot 
abolish a county officebut where authority to do 
so exists such board may abolish an office^® or 
unite it with another.^i Where authority to abolish 
the office exists, the board’s motives or source of 


Its reasons for so doing are immaterial, sl*- long as 
it acts in good faith,the burden of proof of bad 
faith being on the objector i** A mere de facto 
holder of a position, it has been held, no »!tan<l- 
ing to challenge its abolition by the ctjunt v bt »anl ^ * 

Where authorized by statute, a coiintv officer can 
abolish a subordinate county position, if he acts in 
good faith, and his go(jd faith in S4> doing will be 
presumed.^® In the absence of a statute so provid¬ 
ing, when such positions are abolished in the inter¬ 
est of efficient and economical administration, the 
employee affected is not entitled to m»tice and an 
opportunity to be heard with relation thereto.^® 


(2) An attempt to consoUdart:e the] 
office of probation officer is meffectu- 1 
al, however, where the office with 
which It IS to be consolidated is; 
nonexistent —^Bybee v. Richards. 25 
P2d 472. 134 Cal App 467. 

Oonaty charter provision, approv¬ 
ed by leeislatnre, consolidating two 
county offices held valid notwith¬ 
standing conflict with general state 
laws—Reuter v. Board of Supr*s of 
San Mateo County. 30 P 2d 417. 220 
Cal 314 

Sffeot of transfer of duties 

After adoption of county manager 
form of government, previously elect¬ 
ed county treasurer, is not entitled 
to continue to exercise all powers 
and perform all duties of office dur¬ 
ing balance of term since director 
of finance is clothed with power and 
charged with duties of office of coun¬ 
ty treasurer —^Morrall v. Monroe 
County. 2 NE2d 40, 271 N.T. 43, 
affirming 285 N Y.S. 626, 247 App.Div 
76 

Presumptiou of oonsolidatiou 
A formal and regular consolidation 
of two offices will be presumed, 
where it appears that only one candi¬ 
date of each political party for two 
offices was nominated and voted for. 
—State V. Woolfenden, 72 P. 690, 
26 Utah 167. 

TnuLsfer of duties pxioc to electiou 
A state legislature may by law 
devolve the office and duties of a 
certain county office on the incum¬ 
bent of any other elective office, pro¬ 
vided such law precedes the election 
of such officer. 

Cal.—^People v Kelsey. 34 Cal. 470 
Ind.—^Huddleston v. Pearson. 6 Ind, 
837. 

15 C.J. p 484 note 55. 

fi. Ala.—State v. Bugg, 71 So. 699, 
196 Ala 460 

Blan—^Lawson v Reno County, 27 P 
998. 47 Kan 271. 

Oonstametlou of statute 
A statute abolishing a particular 
county office, restricted in its appli¬ 
cation to counties having a popula¬ 
tion of a certain number or less, is 


construed to abolish the office and 
not merely to suspend its existence 
—State V. Bugg. 71 So. 699, 196 Ala 
460 

Statute held valid 
A statute abolishing a certain 
county office, and creating another 
in its stead, in counties containing 
a certain number of inhabitants or 
over, IS valid —Commonwealth v. 
Young, 98 A. 606, 253 Pa. 356. 

7. Pa—Commonwealth v. Oellers, 21 
A. 1085, 140 Pa. 457 
Public trustee 

Under a constitutional provision 
that a City charter shall designate 
the officers who shall perform the 
acts and duties required of county 
officers, the duties of county trustee 
cannot be abolished by the charter, 
either expressly or by failure to obey 
the mandate of the constitution — 
Lail V. City and County Denver, 
297 P. 612, 88 Colo. 362 

8 - Ga—Hall v Tarver, 57 S E 720, 
128 Ga 410—^Morris v. Glover. 49 
S.B 786, 121 Ga. 751. 

Zuciunbeut as assistaut to supersed- 
Isg officer 

The incumbent of a duly establish¬ 
ed county office, abolished by consol¬ 
idation with another office, cannot be 
regarded as the assistant of such 
superseding officer.—^Young v. Jeffer¬ 
son County, 100 SW. 335, 30 KyL 
1209. 

9 . Mich—Brown v. Hill. 185 N.W 
751, 216 Mich. 520 

10. NJ—Scoweroft V Civil Service 
Commission. 177 A. 679, 13 N.J.Eq 
448. 

NY—Schmidt v. Board of Sup'rs of 
Monroe County, 279 N.Y.S. 855, 856, 
244 AppDlv. 493. 

‘‘Power of creation carries with it 
power of abolition.”—Schmidt v. 
Board of Sup*rs of Monroe County, 
supra. 

XnapplioabUlty of civil service law 
County board of supervisors was 
not hampered in power to abolish of¬ 
fice of county auditor by provisions 
of civil service law where resolution 
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of board of sup^'rvisors creating po¬ 
sition placed office In exempt class 
—^Keyes v. Monroe County, 2 N E 2d 
12 . 271 NY. 54, affirming 285 N.Y.S. 
631, 247 AppDiv SI 

11. Mich—^MacDonald v De Waele. 
248 N.W 805, 263 Mich, 233. 

XUtezparetatiou of authority 

Words ‘‘at pleasure,” in constitu¬ 
tional provision authorizing county 
board of supervisors to unite two 
county offices, mean simply that 
board, whene\er lawfully assembled, 
may so act in exercise of wrise dir- 
cretion. considering purpose of pro¬ 
vision—MacDonald v De Waele, su¬ 
pra 

No cause need be assigned for 

county supervisors* order uniting of¬ 
fices of county clerk and register of 
deeds where it has authority to do 
so—MacDonald v De Waele, supra. 
When oooasolidatlon. effective 

Under some constitutions, county 
supervisors* order, uniting offices of 
county clerk and register of deeds 
cannot become effective until next 
election —MacDonald v De Waele, 
supra 

CkiutliiuatioflBL of offioer’s iudunheocy 
Incumbent of a county office cre¬ 
ated by county board which later 
merged it with another office is not 
continued In office by virtue of a 
statute continuing elective officials 
in office for the balance of their elec¬ 
tive terms—Keyes v Monroe Coun¬ 
ty, 285 NYS 63X. 247 AppDiv 81, 
affirmed 2 N.E 2d 42. 271 N.Y 54. 

12. NY—Schmidt v Board of 
Supers of Monroe County, 279 N-Y. 
S. 855, 244 App Div 493. 

13. N.Y.—Schmidt v Board of 
Supers of Monroe County, supra. 

14. N J —Scoweroft v Civil Service 
Commission, 177 A. 679, 13 NJ. 
Eq 448 

15. N.J.—^Hunziker v. Kent, 168 A. 
825, 111 N.J.Law 666 

Bvidesioe held to show good faith 
in abolition by officer of employee's 
position.—^Hunziker v. Kent, supra. 

le. N J —Hunziker v. Kent, snpm. 
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§ 101. Appointment or Election 

a. In general 

b. Election 

c. Appointment 

a. In General 

In tha absenca of a provision In the constitution to 
the contrary, the duty of providing for the election or 
appointment of county officials devolves on the legisla¬ 
ture. 

Except in so far as it is otherwise provided or 
limited by constitutional pro visions,the duty of 
providing for the election or appointment of all nec¬ 
essary county officials generally devolves on the 
legislature;^* and, where a constitutional prohibi¬ 
tion thereof exists, the duty cannot be delegated to 
county boards.!* G)nstitutional provisions relating 
to the selection of county officers do not apply to 
officers and agents who are not, strictly speaking, 
county officers.** While a person is not entitled to 
a county office or position when he was appointed or 
elected under the authority of a statute which at 
the time had not gone into effect,*! which had been 
repealed,** or which was void,** still, where, on ac¬ 
count of his being in possession of the office under 
color of law, he is a de facto officer,*^ his title to 
the office** or his official actions** cannot be collat- 


erali> attacked. 

Civil service. In the absence of a provision in 
the constitution to the contrary, the legislature in 
providing for the appointment of county officers and 
agents need not provide for the recognition and 
adoption of the merit system.*^ Where authorized 
by the constitution to do so, the county supervisors 
may adopt a system of civil service rules and regu¬ 
lations, whereby the relative fitness of those seeking 
appointment as county officers and employees may 
be determined and appointments made according¬ 
ly.** Under some statutes when an investigation by 
the civil service commission discloses that the ac¬ 
tion of the examiners was unfairly or improperly 
conducted, it is the duty of the commission to set 
the examination aside.** 

b. Eleddon 

Subject to any restriction contained In the state con¬ 
stitution, the legislature may provide for the election of 
county officers. 

Under some state constitutions the legislature is 
empowered or required to provide for the election 
of county officers by the people of the respective 
counties;** and in the exercise of this power the 
legislature may authonze the governing body of the 
county to make provision for the election.*! No 


17. Xoeal Mlf-rovanuusnt Is object, 
of constitutional provision reauinnsr 
county offices to be filled by people 
or by county court.—^Loring v. Mc- 
Glnness, 44 S.W.Sd 814, 163 Tenn. 
543. 

18- Ky.—^Barton v. BralCord, 95 S 
W.2d 6, 264 Ky 480. 

15 C.J. p 485 note 71. 

ITew connties 

‘*As the constitution does not men¬ 
tion new counties [In providing for 
the filling of vacancies in county of¬ 
fices], the legislature . . . [has] 
Inherent power to provide for the 
selection of officers in such manner 
as they . . . [deem] most ap¬ 
propriate, within the spirit and in¬ 
tent of the constitution.”—State v 
Rogge. 257 P. 1029, 1082, SO Mont 
1 . 

Statute ehanglng naane of office 

Statute changing name of county 
office 18 not violative of constitution¬ 
al provision that legislature shall 
provide for election or appointment 
of county officers otherwise unpro¬ 
vided for—State ex ret Landis v 
Wheat 137 So. 277, 108 Fla. 1. 

IS. Cah-T-People v, Wheeler, 69 P, 
488, 186 Cal 652. 

20m Pa.—^Tranter v. Allegheny Coun¬ 
ty Authority, 178 A. 289, 816 Pa. 
66 . 

Wash.—^Nelson v. Troy, 89 P. 974, 11 
Wash. 485. 


Who are county officers see supra S 
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21. Mass—Commonwealth v. Fowl¬ 
er, 10 Mass. 290. 

N.M—^Territory v, Albright 78 P. 
204, 12 N M 293. 

22. Ga —^White v. Screven County, 
38 S E 89, 112 Ga. 802 

23. Tex.—Hamrick v. Simpler, 95 S 
W.2d 357. 127 Tex. 428. 

24. Colo —Board of Comers of Doug¬ 
las County v. Madan, 6 P.2d 866, 
90 Colo 10. 

S.C.—^Blledge v, Wharton, 71 S.E. 
667, 89 S.C 113. 

25. Colo —^Board of Com’rs of Doug¬ 
las County V. Madan, 5 P.2d 866, 90 
Colo. 10. 

Okl.—Miller v. Board of Com'rs of 
Beaver County, 43 P.2d 734, 171 
OkL 653 

15 C.J. p 486 note 77. 

26. U.S.—^Rockingham County v. 

Luten Bridge Co., C.C.A.N.G., 35 F. 
2d 301, 66 A.L R. 785. 

Ga—Clements v. Powell, 116 SB, 
624, 155 Ga. 278. 

27. La.—Ward v. Leche, 179 So. 62, 
189 La. 113. 

28. CaL—Pullen v. Garrison, 259 P. 
1021, 86 CaLApp. 706. 

Statute and ordinance construed 
as to time of taking effect—^Pullen 
[ V. Qamson, supra. 
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29. Ill—People V. HoldiDK, 207 HI. 
App 38. 

30. Neb,—State ex rel. O'Connor v, 

Tusa, 266 NW. 524, 130 Neb. 

628. 

15 C.J. p 485 note 78. 

Reserved right 

Under some constitutions the right 
IS reserved to the people of a coun¬ 
ty fo elect county officers, unless 
otherwise provided in the constitu¬ 
tion.—State V. Young, 178 NW. 481, 
172 Wis. 197. 

ITttiform statute as repealing local 
law 

A statute intended to establish a 
complete, uniform, and mandatory 
system for the election of a particu¬ 
lar county officer in all counties of a 
certain class operates to repeal a 
local law relating to the election of 
such an officer in one particular 
county.—Commonwealth v. Moore, 
100 A 260, 255 Pa 402. 

Xhunateriality of officers’ titles 

Constitutional provision requiring 
election of county commissioners, 
sheriffs, county clerks, treasurers, 
and prosecuting attorneys manifests 
intent that those.officers who exer¬ 
cise powers and perform duties then 
recogrnisod as appertaining to offi¬ 
cers named should be elected.—State 
ex rel. Johnston v. Melton, 78 P.2d 
1684, 192 Wash. 379. 

31. NT —^La Rocca v. Flynn, 177 N. 
B. 290, 257 N.Y. 5. 
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election for county officers can be rightfully held 
without express authority therefor in some legisla¬ 
tive act and where it is provided by statute that 
an office is to be filled by election, it cannot be filled 
by appointment.33 Likewise, the legislature is usu¬ 
ally vested by the constitution with the power to fix 
the times of holding such elections,34 subject to lim¬ 
itations, if any, therein contained,35 and where the 
time for such elections has been so fixed by the leg¬ 
islature, the provisions therefor must be strictly 
complied with, and elections held at any other than 
the prescribed time are unauthorized and void.33 

Contests of the election of county officers must be 
instituted under the authority of, and in the manner 
provided by, existing statutory provisions ;37 and it 
has been held that the office will be given to him 
who has the right by the votes of the electors,38 

New counties. General election laws have been 
held applicable to special elections relating to the 
organization of a new county.39 A statute creating 
a new county and providing for the election of 
county officers must be understood to speak as of 
the time it takes effect and where such a statute 
takes effect immediately, the electors of the new 
county are not entitled to vote for the officers of 
the old county from whose territory it was form¬ 


ed.4i Where so provided by •statute, the officers of 
a newly organized crmntv may be eUcred at a spe¬ 
cial election called for that purnose,*^^ but where no 
time IS prescribed for an electum b\ a law organiz¬ 
ing a county the officers shouki be elected at the 
regular election for choosing count> officers in the 
state.43 Particular constitiitumal provisions relat¬ 
ing to the time of election m certain counties and 
imposing requirements <hlTercnt fmm those applica¬ 
ble to counties generally have been held applicable 
to a county created out of one of the counties nam- 

c. Appointment 

(1) Power 

(2) Mode and sufficiency 
(1) Power 

Whether particular county offlees may be filled by ap¬ 
pointment and the ofRcer or body empowered to make 
such appointment depends on the constitutional and stat¬ 
utory provisions of the particular Jurisdiction, 

The constitution and statutes of the particular 
jurisdiction must be looked to in ascertaining 
whether a certain position can be filled by appoint¬ 
ment,^3 and, if so, by whom the appointment can 
be made ,45 and an appointment made in excess of 
the authority conferred is invalid.'*'* Where civil 


32. Okl—stone v. Reimolds, 54 P 
566, 7 OkL 397. 

Tenn.—^Brewer v. Davis, S Humphr. 
208, 49 Am D 706. 

Autlioxlty for election to fill vaoaacy 
Mo—State ex inf Barrett ex rel, 
Shumard v. McClure, 253 S.W. 743, 
299 Mo 688. 

23. Mo —State ex Inf Barrett ex 
rel. Shumard v. McClure, supra. 

84. Idaho—Clark v. Wonnacott, 162 
P. 1074. 

Ohio —State v. Dombau^h, 20 Ohio 
St 167. 

Wis.—State V. Wyman, 2 Finn. 360, 
2 Chandl 5. 

8& Minn.—Spencer v. Griffith, 76 N. 

W 1018, 74 Minn. 55. 

15 CJ. p 485 note 81. 

BleotloB. at primary 
A county charter inconsistent with 
a constitutional provision providing 
for the election of nonpartisan coun¬ 
ty officers receiving the majority of 
votes at primary elections is gov¬ 
erned thereby, so that names of offi¬ 
cers so elected need not be placed on 
the ballot at the succeeding general 
election.—^Kerr v. Russell, 285 P. 311, 
209 Cal. 36. 

Bleotloa for imexpixad term 
Where the constitution so provides 
by clear implication, the successor 
to a regularly elected county officer, 
holding over because of nuUity of 


election should be elected for unex- 
pired term at first subsequent elec¬ 
tion for any of county officers •— 
Conger v. Boy, 267 S.W. 122, 161 
Tenn. 30. 

38. Cal—-People v. Col, 64 P. 477, 
132 Cal. 834 

15 C J p 485 note 82. 

37- Hawaii —Matter of Contested 
Election, 15 Hawaii 323 
PefeitioB. for contest held snffloient 
Pa—^In re Hanna’s Election Contest, 
5 Pa-Dist. & Co. 139. 

36^ Or—^Territory v. Pyle, 1 Or. 
149. 

39. Tex.—^Earnest v. Woodlee, Civ. 
App., 208 S.W. 963, dismissed for 
want of Jurisdiction 

4a Mich.—^Rice v. Buddiman, 10 
Mich 125. 

41. NY.—Matter of Noble, 64 N.T. 
S. 42, 34 AppDiv. 55, affirming 53 
NY.S. 922, 25 Misc. 49. 

4a Tex,—^Earnest v. Woodlee, Civ. 
App., 208 S.W. 963, dismissed for 
want of Jurisdiction. 

43. Wis.—State V. Saxton, 18 Wis. 
168. 

4k N.T—O'Brien v. Boyle, 114 NE 
68, 219 N.Y. 195, reversing 160 N.Y. 
S 917, 176 AppDiv. 388. 

15 C JT p 485 note 87. 

45. Mo.—State ex inf. Barrett ex 
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rel Shumard v McClure, 253 S.W, 
743. 299 Mo. 68S 
15 C. j P 486 note 7 
Office held appointive 
SC—Ward V Waters, 192 S.E. 410, 
184 S C. 353 

Supplying authority by terminology 
An officer or board lacking au¬ 
thority to appoint a certain officer or 
agent cannot avoid the lack of such 
authority by designating or terming 
the office or position as one which 
there is authority to fill by appoint¬ 
ment —Appeal of Walker, 144 A. 288, 
294 Pa. 385—Bedford v. Rosser, 129 
A. 92, 283 Pa. 345. 

46. Ga.—Eison v. Shirley, 141 S.E. 

295, 165 Ga. 374. 

15 C J P 486 note 8 
Conflicting statutes 
Where two statutes provided for 
appointment by different bodies of 
person to fill vacancy In certain 
county office, legislature did not in¬ 
tend that two appointments should 
be made.—^Attorney General v. Lau. 
239 N W. 273, 256 Mich. 13. 

County manager is **coanty au¬ 
thority” authorized by constitution 
to appoint county officers whose se- 
i lection was not otherwise provided 
for in constitution. Cert v. Smith* 
291 N.Y.S. 64. 249 App.Div. I, af¬ 
firmed 6 N.B2d 414, 273 N.Y. 481-. 

Mo.—State ex rel. Jones v. Smi¬ 
ley, 800 S.W. 459, 317 Mo. 2X83. 
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sen'ice laws exist, the appointment of persons com¬ 
ing within their provisions must be made subject 
thereto,*^*® but such laws are inapplicable to persons 
not within their scope.'*® Once it is found that the 
appointing power has authority by law to make the 
appointment, subsequent events follow’ing the ap¬ 
pointment cannot be considered m determining the 
validity of the appointment when made.^® 

In the absence of constitutional restrictions, the 


legislature may provide for the appointment of 
county officers and agents by county courts or 
boards of commissioners or supervisors,51 by po¬ 
lice boards,52 by courts,53 or by other county offi¬ 
cers or authorities,®^ Likewise, a county board 
considered as a governmental agency may have im¬ 
plied power to employ agents and servants.®® Sim¬ 
ilarly, the power to fill vacancies in county offices 
temporarily by appointment may be given to county 
boards or courts,®® to the governor,®*^ or to other 


4&. Anz—Welch v State Board of 
Social Security and Welfare, 87 P 
2d 109. 

Ill—See Collins v. Cook County, 208 
IllApp 262 
15 C.J p 487 note 10. 

OlassifLcatloiL of employees 

Whether county employee falls 
within unclassifled service as deputy 
under civil ser\'ice laws depends not 
upon title of position, but upon duty 
actually delegated to and performed 
by employee; and where, under the 
law. a deputy is one authorized by 
law to act for and in the place of his 
principal and who holds a fiduciary 
relation to such principal, tax clerks, 
teller, typist, and bookkeeping ma¬ 
chine operator in county auditor's of- 
flCti and jail guards in sheriff's office 
are not “deputies" withm the un¬ 
classified service, hut are subject to 
civil ser\'ice classification—State ex 
rel Emmons v. Guckenberger, 3 NE 
2d 502, 131 Ohio St 466. 

Statute providing civil service sys¬ 
tem was held to be valid.—Teilding 
V State ex rel. Wilkinson, 167 So. 
5S0, 232 Ala. 292. 

49. Cal.—Garnett v. Brooks, 69 P. 
298, 136 Cal 585. 

NJ.—^McKenzie v Elliott, 72 A. 47, 
77 N J.Law 43 
15 C J. p 487 note 9. 

50. Ohio.—State v Board of Com'rs 
of Cujrahoga County, 168 N.B. 210, 
82 Ohio App. 382. 

51. Ky —Cross v. Clinton County, 
217 SW. 362, 186 Ky 505. 

Mo—State ex rel Harvey v. Gilbert, 
147 SW 506, 163 Mo.App 679 
N.J —Scoweroft V. Civil . Service 
Commission, 177 A. 679. 13 N J.Eq. 
448. 

15 CJ p 486 note 90. 

Power of county board to hire or 
employ agents, attorneys, etc., by 
contract see infra S§ 180, 181. 
Adoption by referendum vote 

A law enabling county boards to 
make appointments may become ef¬ 
fective in particular counties only on 
its adoption by referendum vote — 
Walker v Essex County, 82 A. 422, 

82 N J.Law 348, affirmed 85 A. 166, 

83 N.J Law 695 

Power of majority to break tie vote 

A statute providing that, in case 
bf a tie vote in the county board on 


the Question of appointing a particu¬ 
lar county officer or employee, after 
a specified period a majority of the 
members of the board exclusive of 
the county judge, who is the pre¬ 
siding officer and ex officio a mem¬ 
ber, may break the tie by making the 
appointment themselves, is valid — 
Kirchdorfer v Tincher, 264 SW. 766, 
204 Ky. 366, 40 ALR 801. 

52. Miss.—Ray v. Murdock, 36 Miss 
692 

63. Ga.—Eison v. Shirley, 141 S.E 
295, 165 Ga 374. 

Ky.—^Altes' Ex’x v Beauchamp, 126 
S W 2d 867, 277 Ky 491. 

15 C J p 486 note 92 
County court 

Statute creating county office and 
providing for appointment thereto by 
county judge is void, as violating 
constitutional provision providing no 
county office created by legislature 
shall be filled otherwise than by peo¬ 
ple or county court, the term "coun¬ 
ty court” being held to refer only to 
quarterly county court —^Davis v 
Williams, 12 S.W.2d 632, 168 Tenn. 
34. 

County judge 

Statute authorizing a county judge 
to appoint a particular county officer 
when the vote of the county com¬ 
missioners is deadlocked is valid — 
Muennmghoff v Marret, 108 S W 2d 
878, 269 Ky. 826—Hill v. Taylor, 95 
S W.2d 666, 264 Ky 708. 

Discretionary power 
The employment of a county agri¬ 
cultural agent is within the discre¬ 
tion of the fiscal court—Jackson 
County V. Madden, 112 SW2d 986, 
271 Ky 636. 

Statute held not invalid as dele¬ 
gation of legislative power—^Hunter 
V Conner, 277 S.W. 71, 152 Tenn 
258. 

ConAicting statutes construed and 
holding that commissioners' court 
had no power to appoint a second 
salaried probation officer.—Walsh v 
McConnell, Tex Com.App, 273 S.W 
833, reversing, Civ.App, McConnell 
V. Walsh, 261 S W. 667. 

54b Colo.—Board of Com’rs of Doug¬ 
las County V. Madan, 6 P2d 866, 
90 Colo. 10. 

15 CU. p 486 note 93. 

896 


County manager 

N.Y—Cort V, Smith, 291 N T.S. 64, 
249 AppDiv. 1, affirmed 6 N.E 2d 
414, 273 N.T. 481. 

District attorney’s appointment of 
detective 

District attorney of county of 
sixth class may, whether he has ap¬ 
pointed county detective or not, ap¬ 
point special detective for special 
service only but is not empowered 
to appoint special detective for year¬ 
ly term.—Commonwealth ex reL 
Shattuck v Salary Board of McKean 
County, 186 A. 278, 322 Pa. 138. 
55k Md—Gaver v Frederick County 
Com'rs, 3 A.2d 463 

56. Kan—^Adkinson v Noonan, 203 
P 694, 110 Kan 336 
Ky—Reynolds v. Floyd County Fis¬ 
cal Court, 90 SW2d 694, 262 Ky, 
445—^Wheeler v. Collins, 2 SW.2d 
646, 222 Ky 801 

Okl—^Hood V. Miller, 291 P. 604, 144 
Okl. 288 

15 C J. p 486 note 94. 

Appointment by governor held In¬ 
effective 

*Where the power to fill vacancies 
in a particular county office is, by 
statute, conferred upon the county 
board, an appointment by the gover¬ 
nor to fill such a vacancy caused by 
the resignation of the incumbent is 
ineffective, and the office is vacant — 
Cornelius v, Robson, 173 P. 917, 108 
Kan 467. 

Appointment during suspension of 
Inoumbent 

Where a county officer is suspend¬ 
ed pending proceedings for his re¬ 
moval from office, county commis¬ 
sioners may make a temporary ap¬ 
pointment to the office,—Smith v. 
State. 166 P. 463, IS OklCr 619. 
ApxKiintment held valid as against 
holdover inoumbent 
Ohio.—State v, Baldwin, 127 N-B. 

871, 101 Ohio St. 65 
Xilmitation of power 

The power of the county commis¬ 
sioners, under the constitution, to 
fill vacancies in certain county offices 
by appomtment, is limited to the ap- 
pomtment of elective officers, since 
otherwise the appointees would hold 
office indefinitely.—^Walsh v. People, 
211 P. 646, 72 Colo 406. 

67. Ark—^Montgomery v. Little^ 63 
S.W. 993, 69 Ark. 392. 
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named authority,58 

While a constitutional provision requiring coun¬ 
ty "officers to be elected precludes their appointment 
or legislation authorizing their appointment,such 
a provision has been held not to render invalid leg¬ 
islation authorizing the appointment of officers and 
agents who are not county officers m the restrictive 
sense of that term®® or appointments to fill vacan¬ 
cies in county offices temporarily;®^ nor does such 
a prohibition, it has been held, apply to offices not 
in existence at the adoption of the constitution,®2 
or to the selection of officers on the creation of a 
new county,®® it being customary and permissible in 
such cases to authorize the governor to appoint 


county officers to serve until the election and quali¬ 
fication of officers.®^ 

(2) Mode and Sufficiency 

A compliance with statutory provisions is necessary 
in making appointments to county offices and positions. 

An appointment of a county officer or agent, be¬ 
ing an exercise of special authority, must be made 
in accordance with applicable statutory or county 
charter provisions,®^ and an appointment made un¬ 
der the purported authority of a void statute is it¬ 
self void.®® To be valid, there must be a compli¬ 
ance with conditions precedent to the exercise of 
the appointing power ;®^ the appointing authority, 
in case it is a board, must be legally convened®® 


Mo—State v Duncan, 175 S-W. 940, 
265 Mo 26, AnnCas.l916D 1. 

16 C J P 486 note 95 
58 . Pa—Ex p Carey, 3 Le^.Gaz. 
78 

prohats Jxidffs, county dark, and 
pxossontin^ attornay have power to 
make appointments to fill vacancies 
in particular offices under a general 
law supplanting a prior general law 
that board of supervisors should fill 
vacancies in certain offices —^Attor¬ 
ney General v Lau, 239 NW. 273, 
256 Mich. 13 

SO. Neb—State ex rel. O'Connor v. 
Tusa, 265 N.W 624, 130 Neb. 

528. 

Ohio—Andrews v State, 135 NE. 

655, 104 Ohio St 384. 

Utah—^Argyle v. Wright, 224 P. 649, 
63 Utah 184. 

Wash —State ex rel. Johnston v 
Melton, 73 P.2d 1334, 192 Wash. 
379 

15 C J. p 486 note 98. 

60. Ala—In re Opinion of the Jus¬ 
tices. 112 So 317, 216 Ala. 136 

15 C J P 486 note 99 
County commissioner as county <^- 
cer see supra § 74 

Who are ''county officers” see supra 

i 100. 

61. Ind.—^Hedley v. Franklin Coun¬ 
ty, 4 Blackf 116. 

Tenn—Prescott v Duncan, 148 S.W. 
229, 126 Tenn. 106. 

68. N T.—People v Palmer, 52 N.T 
83 

Wla—State v. Samuelson, 111 NW. 

712, 181 Wis 499 
15 C J. p 486 note 2. 

63. Idaho—.Sabin v. Curtis, 33 P 
1130, 3 Idaho 662. 

Mont—State v. Mayhew, 52 P. 981, 
21 Mont. 93. 

15 C J. p 486 note 8. 

04. Mich—^Atty-Gen, v. Weimer, 26 
N.W. 773, 59 Mich. 680. 

15 CJ p 486 note 4. 

Organisation generally of new coun¬ 
ty see supra §9 43-47. 

20 O.J.S.-57 


Appointment following military nUe 
Where a state passes from a gov¬ 
ernment under military rule to a nor¬ 
mal one under a written constitution, 
the governor, under a constitutional 
provision to that effect, is required 
to appoint all county officers in the 
state within a certain period after 
the ratiflcation of the constitution, 
and the term of office of such officens 
continues until the legislature shall 
have provided by law for an election 
of such officers—^Newsom v. Cocke, 
44 Miss 352, 7 Am R 686 

65. Okl.—James v. Board of County 
Com'rs of McCurtain County, 229 
F 554, 10$ Okl. 141. 

Tex—Cochran County v West Audit 
Co, Civ.App, 10 SW2d 229, error 
refused 

15 C J. p 487 note 14. 

Appointment of highest bidder not 
contemplated 

Statute providing for appointment 
of bank as financial agent of county 
did not contemplate that agency 
should be let to highest bidder.— 
Greene County v. First Nat, Rank, 
140 S B 38, 194 N.C 436 

Appointments held valid 

Cal—^Reuter v. Board of Sup’rs of 
San Mateo County. 30 P 2d 417, 220 
Cal. 814. 

III.—See Kochanski v. Cook County, 
209 IllApp 267. 

Mo—State ex rel Jones v Smiley, 
300 SW. 459, 317 Mo 1283 
NJ—^Linden v. Board of Chosen 
Freeholders of Sussex County, 192 
A. 843, 16 N J Misc. 549. 

S C.—Bruner v Smith, 198 S.E, 
184, 188 B.C. 75. 

(IpfSiatmint held invalid 
Ga.—^Blson v. Shirley, 141 S.E. 295, 
Its Ga. 374 

jUpatistniTnit to All ottea not Shown 
Utah.—^Argyle v. Wright, 224 P 649, 
63 Utah 184. 

Satare of act 

County court, in making appoint¬ 
ments of county oiBcers, acts minis- 
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teriaily only when appointment does 
not depend on finding of facts on 
which power to appoint depends — 
State, on inf. Gentry, v Toliver, 287 
S W 312, 315 Mo 737 

66L Appointee is neither de Jure nor 
de facto officer 

Tex—Hamrick v Simpler, 95 S.W 2d 
357, 127 Tex 428. 

67. Cal —People v Ward, 4(1 P 538, 
107 Cal 236. 

Idaho—Dukes v. Borne County. 107 
P 491. 17 Idaho 736 
Ky—Bath County v Daugherty, 6S 
SW 436, 113 K> 518, 21 Ky b. 
350. 

15 C J. p 487 note 11 

Division of connty into districts 
Under a statute authorizing ap¬ 
pointment of a patrol company for 
each district of a county, appoint¬ 
ment of a single patrolman for the 
entire county is valid where the 
county was made one district — 
Peak V. Akins, 36 S W,2d 351, 237 
Ky. 711. 

Authorisation, or approval by oonnty 
board 

(1> Under a constitutional provi¬ 
sion that particular county officers 
shall be empowered by the county 
board to appoint deputies and as¬ 
sistants, such a county officer has 
no authority to appoint such as¬ 
sistants without a prior finding by 
the board of a necessity for such 
appointments.—Clayton v Barnes, 16 
P.2d 1056, 52 Idaho 418 

(2) Under a statute authorising 
the employment of deputies and as¬ 
sistants by particular county officials 
with the approval of the county 
board, a ratification by the board of 
an appointment made thereunder 
may be inferred from acquiescence 
after knowledge of material facts or 
acts inconsistent with other supposi¬ 
tion—^Watson V. Board of Com'rs of 
Lincoln County, 249 P 1, 80 Colo. 
14 

6& Ky.—Bath County v. Dangherfey. 
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and must act as a body,®® and the appointment must 
be evidenced by an order sufficient in terms'^® and, if 
the statute so requires,duly entered in the min- 
utesJ2 An appointment by incoming commission¬ 
ers, It has been held, is entitled to preference over 
an appointment by the retiring commissioners,^® 
but where an appointment by an outgoing board is, 
under authority of a statute so providing, for a defi¬ 
nite term, it is valid, and binding on the incoming 
board.'^^ 

There is a presumption in favor of the validity 
of the proceedings by whioh the appointment was 
made,*^® and the commission of the appointee is 
pnma facie evidence of appointment.'^® Where the 
appointment rests in the discretion of the board, 
its action will not be reviewed unless a clear abuse 
of discretion appears.'^'^ The statutory power of 
a county officer to appoint assistants involves the 


exercise of choice with respect to the appointees 
but it does not follow that he cannot reasonably be 
controlled as to the number of subordinates'^® and 
the amount to be expended therefor.®® Although 
under some statutes it is the duty of appointing offi¬ 
cer to inquire into the qualifications of the person 
appointed to some offices,such an investigation is 
not necessary where not required by statute.®® 

Appointments not regularly made or evidenced 
may be afterward ratified or approved.®® 

Where the time of making the appointment is 
prescribed by statute, the general rule has been 
applied that, when time is prescribed to a public 
body in the exercise of a function in which the 
public is concerned, the period designated is not 
of the essence of the authority but is a mere direc¬ 
tory provision;®* and under some rulings the time 


68 S.W. 436, 113 Ky. 618, 24 Ky Lr 
350. 

69. Tex.—Jack&on-Foxworth Lium- 

ber Co v Hutchinson County, Civ. 
App, 88 SW. 412. 
xrBptnro or Action 

Election of county officer by coun¬ 
ty court IS political function, and, 
when power is exercised, it Is ex¬ 
hausted.—State ex rel. Kempson v. 
Moore. 67 SW.2d 161, 167 Tenn. 
170 

ZUegal awmxxu^oxL of chairman ship 
Where an appointment is the re¬ 
sult of the Illegal action of the 
members of the board or court in 
compelling the presiding officer to 
vacate the chair and putting one of 
their own number in his place, the 
appointee is not entitled to the office. 
— ^Day V. Sewell, 10 Ky-Op. 610. 
Qnoxom 

Statute providing that majority of 
members of county court shall con¬ 
stitute quorum to elect county offi¬ 
cials impliedly repeals earlier act 
reaulring quorum of three fifths of 
members.—Hart v. Pierce, 88 S.W. 
2d 798, 169 Tenn. 411. 

▼ote 

Under a statute requiring a ma¬ 
jority of the whole number of mem¬ 
bers of public boards to exercise any 
public function, where all thirty- 
four members of a county board 
were present at a meeting at which 
a vote was taken for appointments 
to certain offices, the candidates of 
one party receiving sixteen votes* 
the candidates of the other party 
seventeen votes, and one member not 
voting, the vote was a nullity.— 
Plants T. Board of Sup'rs of Rensse¬ 
laer C3ounty, 204 NY.S. 27, 122 MIsc. 
676. 

jaooonslfleofation of aotton. 

Where^ hy statute, the duty and. 


power of electing or appointing 
county officials is imposed upon the 
county board, and the latter's at¬ 
tempted election of officials is void 
for lack of a majority vote as re¬ 
quired by another statute, a motion 
to reconsider the vote being defeat¬ 
ed, the board's rule of procedure pro- 
hibitmg a second reconsideration of 
any action without unanimous con¬ 
sent is inapplicable, since the elec¬ 
tion was a nullity and “reconsidera¬ 
tion" is the taking up for renewed 
consideration that which had been 
passed or acted upon previously — 
Plants V. Board of Sup'rs of Rensse¬ 
laer County, supra. 

7<»i Ind—Gamgus v. Howard Coun¬ 
ty, 60 N.B 948, 157 Ind. 103. 
Prospective effect of order 
An order of a county board ap¬ 
pointing a county officer for a full 
term is prospective only, not retroac¬ 
tive, and does not invalidate a previ¬ 
ous order by the outgoing board 
appointing another to the office for 
the unexpired term.—State ex rel 
Jones v, Smiley, 300 S.W. 469, 317 
Mo. 1283. 

71* Tex.—Jackson-Foxworth dum¬ 
ber Co. V. Hutchinson County, Civ. 
App„ 88 S.W. 412. 

73- Tenn—^Heard v. Elliott, 92 S.W. 
764, 116 Tenn. 150 

CompUsajoe with statute held suf- 
fideiLt, where minutes of board were 
regularly filed and recorded.—^Miller 
V. Board of Com'rs of Beaver Coun¬ 
ty, 48 P.2d 734, 171 Old. 658. 

73. S.C—State v. Major, 78 SJS. 896, 
94 S.C 472.. 

74w Iowa—Hahn v. Clayton County, 
255 N.W. 695, 213 Iowa 543. 

75b Mich—Hanna v. Chalkcr, 98 N. 
W. 782, 136 Mich 8. 
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76- SC —^Elledge v. Wharton, 71 S. 
E. 667, 89 S.C 113. 

Effect of void election commission 
Where county officers were chosen 
at a void election, their commissions 
issued by the governor could not be 
operative as an executive appoint¬ 
ment to fill a vacancy —Longshore v. 
State, 76 So 33, 200 Ala. 267. 

77- Ky.—Gaines v. Weissinger, 189 
S.W. 787, 144 Ky. 582. 

On appeal from order of common 
pleas court permitting employment 
of a county official, the appellate 
court may, under the authority of 
applicable statutes, determine the 
sufficiency of the evidence to war¬ 
rant the lower court’s findings and 
to test Its right to make the order.— 
Bedford v. Rosser, 129 A. 92, 283 Pa. 
346. 

78- N.T.—^People v. Frendergast, 114 
K.E 433, 219 NT 262, reversing 
160 N.T.S. 690, 173 App Uiv 618— 
Kayman v. Harman, 11 N.Y.S.2d 
341, 170 Misc. 850. 

79- N.Y.—^People V. Frendergast, 114 
NB. 433. 219 NY. 262, reversing 
160 N.T S. 590, 173 App Dlv. 618. 

80. N.Y.—^People v. Frendergast, su¬ 
pra. 

81. S.C—^Bruner v. Smith, 198 SB. 
184, 188 S.C 76. 

88. Iowa.—^Kitterman v. Wapello 
County. 116 NW. 13. 137 Iowa 375. 
15 C J. p 487 note 19. 

83. Wash—State v. Clarke County 
Super. Ct. 95 F 488, 49 Wash. 892. 
Wyo.—^Laramie County v. Stone, 51 
P. 606, 7 Wyo. 280. 

aft. Cal.—^People v. Murray, 15 Cal. 

221 . 

15 GJr. p 487 note 26- 
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of appointment may be discretionary with the ap¬ 
pointing authority.*® 

§ 102. Eligibility 

Tha nominee or appointee must poueu, and need 
only possess, the qualifications required by constitution 
and controlling statutes. 

In the absence of exceptional circumstances oth¬ 
erwise disqualifying him,8« qualifications not prc- 
scri^^d by constitution or statute need not be pos¬ 


sessed by persons to make them eligible for cmmty 
offices or positions but the nominee or appointee 
must possess the qualifications required by the con-* 
stitution or applicable statutes.** Thus, in partic¬ 
ular states, county officers may, under such provi¬ 
sions, be expressly required to have actual residence 
in their respective counties,*® or to have been resi¬ 
dents for a specified period;** to be qualified elec¬ 
tors*^ or voters ,** or, xf they have previously held 
office, not to have been in default therein.** Like- 


85. Ky—Barnett v. Gilbert, 175 S 
W 1029. 164 Ky. 564. 

Appoliit9iMi.t altar aulmiissioA of 

bnAaet eatimaito by county clerk is 
within that officiaFs right—Tlernan 
V La Guardia, 9 N.T.S 2d 619, 170 
Misc 54, affirmed 7 K.Y S 2d 106, 256 
App Div. 764. 

86. Impropriety of tmatoeabip 

While a bank officer may not be 
disqualified to serve as a county 
bond trustee, the duties of such a 
trustee may seriously conflict with 
the duties of the bank official; and 
when money of the trust is to be de¬ 
posited in the bank of which a trus-1 
tee IS an officer,* the impropriety of j 
the officer becoming or continuing as j 
a trustee is manifest ^-Gary v. Kis¬ 
simmee River Cattle Co,, 95 So. 657, 
55 Fla. 266. 

87. Pa.—Commonwealth v. Moore. 
100 A. 260, 255 Pa. 402. 

15 C J. P 487 note 31. 

88. Ga.—^Malone v. Minchew, 153 S. 
B 773, 170 Ga, 687, followed in 
McCranie v, Minchew, 153 S E. 
776. 170 Ga 691, and Davis v. Min¬ 
chew, 154 SE. 189, 170 Ga. 691— 
Culbreth v- Cannady, 148 SB. 102, 
168 Ga. 444. 

Applicability to exlstiiLg offlees 

Constitutional provision relating 
to qualifications of county officers re¬ 
fers only to such county offices as 
were in existence at time of Its adop¬ 
tion, and does not apply to offices 
thereafter created by statute—^Mar¬ 
shall V. Walker, 187 SB. 81, 183 Ga. 
44. 

GivU sorvioa 

(1) An applicant for a position un¬ 
der the civil service laws must pass 
the required examination at the prop¬ 
er time in order to be eligible for 
appointment.—People v. New York, 
128 N.Y.S 776 

(2) Notice from civil service com¬ 
mission to applicant, that he has 
successfully passed examination and 
has been placed on elignble list, does 
not amouat to certification of his 
eligibility to appointment at later 
date.—State v. Board of Com'rs of 
Hocking County, 128 NB. 286, 101 
Ohio St. 336. 

Bffeot of eleotloii and assumptloa of 
olBco 

The fact that a candidate for a 


county office, ineligible under statute, 
received highest number of votes, re¬ 
ceived commission, qualified, took 
possession, and entered upon and 
performed duties of office, did not 
invest him with title thereto and he 
was not legally elected —State ex 
rel Cox V. Riffle, 9 N.B.2d 497, 132 
Ohio St. 546. 

Saaziiig to determino eompetenoy 
Under a statute giving the county 
board discretion to appoint an engi¬ 
neer to superv ise county construc¬ 
tion work where it finds that the in¬ 
cumbent county surveyor is not com¬ 
petent to do so, such surveyor is not 
entitled to a formal hearing or find¬ 
ing by the board on the question of 
hia competency, although he is en¬ 
titled to a hearing on the question 
before a court of the county—Mar¬ 
tin V Board of Com'rs of Pike Coun¬ 
ty, 117 NB 517, 65 lnd.App. 375, 
Offlosrs hdd eUgible 

(1) Generally—^Pomerantz v. Ja¬ 
coby, 266 N.YS. 691. 149 Misc 99, 
affirmed People ex rel Pomeranz v. 
Jacoby, 270 N.Y.S 948, 241 AppDiv. 
739—Macnim v. Board of Supers of 
Suffolk County, 252 N.YS. 646. 141 
Misc. 358, affirmed Marcum v. Haw¬ 
kins, 257 N Y S. 287, 235 App Div. 370, 
reversed on other grounds 184 N.B 
817, 261 N.Y. 193, reargument denied 
185 NB, 796. 261 N.Y. 691 

(2) County assessor, although in¬ 
eligible for reflection to same office, 
under constitutional provision that 
no county officer is eligible to hold 
his office more than two successive 
terms, is nevertheless eligible for 
county treasurer's office, which was 
vested with assessor's duties when 
his office was discontinued.—State v. 
Schragg, 291 P. 821, 16S Wash. 74. 
Officers held Ineligible 

Fla.—State ex reL Landis v. Ward, 
158 So. 273, 117 Fla. 685. 

Ohio.—State ex rel Kirk v. Wheat- 
ley, 12 N.B.2d 491, 133 Ohio St. 
164. 

Beappointment after failure to qnali- 
lY 

A statutory provision for the aj>- 
pointment of persons in the place of 
those failing to qualify does not, 
even by implication, negative the au¬ 
thority of county commissioners to 
reappoint a person who may have 
failed to qualify under a previous 
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appointment.—Pumphrey v. State, 17 
Md. 57 

89. Ind—Relender v- State, 49 NE 
30, 119 Ind 287 

Ky—Commonwealth v. Blackwell, 30 
S\V 642, 97 Ky. 314, 17 Ky L, 
183. 

15 C.J p 488 note 36. 

90. Ga.—Marshall v. Walker, 187 S. 
K. 81, 187 Ga. 44. 

Minn.—Hoff nan v Downs. 177 N.W. 
669, 145 Minn 465. 

91. Colo.—Jeffries v Harrington, 17 
P. 605, 11 Colo 191. 

Mich—Wilson V. Genesee C r Judge, 
49 NW. 869, 87 Mich 493, 24 Am S. 
R. 173. 

15 C J. p 488 note 37. 

Payment of poll tax Is essential to 
constitute one an elector so as to be 
eligible to hold county office, unless 
he becomes of age after time for as¬ 
sessing of poll tax—^Vanhoose v. 
Yingling, 291 SW 420, 172 Ark. 
1009, 51 A.L R 559. 

98. Ga.—Marshall v Walker, 187 S. 
B. 81, 183 0|L 44—Malone v. Min¬ 
chew, 163 SB 773, 170 Ga. 687. 
followed in McCranie v Minchew, 
153 S B. 776, 170 Ga. 691, and Davis 
V. Minchew, 154 S.B 189, 170 Ga. 
691. 

Minn—^Hoffman v. Downs, 177 N.W. 

$69. 145 Minn. 465 
15 C J p 488 note 38 
Api^oabUity to assistants 

The statutory requirement that a 
county officer be a qualified voter of 
the county does not apply to assist¬ 
ants authorized by statute—Hyde v. 
Adams, 233 P 693, 108 Okl. 121. 

93. Neb.—State ex rel. Good v. 

Marsh. 249 NW. 296. 126 Neb 125. 
ITatius of office 

County treasurer is ''collector and 
custodian of public money'* and office 
of county treasurer is "office of trust 
and profit,” within constitution, ren¬ 
dering defaulting public officer in¬ 
eligible to hold such office.—State ex 
rel. Good v. Marsh, supra. 

Snffidenoy of proof 

To render county officer ineligible 
under constitution precluding de¬ 
faulting public officer from holding 
office of trust or profit, there muft 
be proof of such willful mlsconduet 
that intent to mlsappropriato irtutk 
I funds in his hands as county sfi ieer 
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wise, a county officer’s eligibility may be restricted 
to not more than two consecutive terms,but it has 
been held that such a prohibition does not apply to 
the filling of a vacancy by appointment,^5 or to the 
continuance in office of territorial officers.^® So 
also an incumbent of another office may be prohib¬ 
ited from holding a county office,^ 7 and it is held 
that, in the absence of a formal consolidation of the 
two offices, one person cannot hold two county of- 
fices.9^ 

County officers may be required to possess the 
necessary qualifications at the time of their elec- 
• tion or appointment,®® although it may be sufficient 
if they have the prescnbed qualifications at the time 
they take office but where a person is ineligible 
at the time of his election, he cannot, by purging 
himself of the disqualification after the election or 
after the term has commenced to run, become eli¬ 
gible to the office.® 

Where the qualifications for eligibility for a 
county office are prescribed by the constitution, the 
legislature has no power to change them,® but, 
where the office is not a constitutional one or where 
the requirements for eligibility are not prescribed 
by the constitution, the legislature may prescnbe 
and change the qualifications therefor,** In the ab¬ 
sence of statutory authority, a county board may 


not fix the qualifications of the employees of par¬ 
ticular county officers.® 

§ 103, Qualification 

A county officer may be required to qualify for office 
by taking prescribed steps prior to his assumption there¬ 
of. 

Where so provided by statute, county officers may 
be required to qualify by taking certain prescribed 
steps on or before their terms of office beginbut 
such a statute has been held not to apply to persons 
elected or appointed to fill vacancies Where cer¬ 
tain steps are required by statute, a subsequent stat¬ 
ute, unless inconsistent therewith, will be held not 
to repeal the former one, but rather to impose addi¬ 
tional requirements.® 

§ 104. - Official Bonds 

a. Necessity 

b. Requisites 

c- New or additional bond 
a. Necessity 

A county officer or agent may be required to give a 
bond for faithful performance of his duties. 

A county officer or agent is usually required by 
statute to file, within a prescribed time, a bond for 
the faithful performance of the duties of his of¬ 
fice;® but one not coming within the purview of 


IS fairly inferable therefrom.—State 
ex rel. €k>od v. Karsh, supra. 

S4w Pa —Commonwealth ex reL 

Black V Fruit, 2S PaDist, 708 
Wash.—State v. Schraffgr, 891 P. 321, 
158 Wash 74. 

15 CJ. p 488 note 89. 

Statutes operate prospeetlvdly 
Neb—State v. Stein. 14 N.W. 481, 13 
Neb 529. 

96. Neb.—^Dodson v. Bowlby, 110 N. 

W 698, 78 Neb. 190. 

Wash.—^Koontz v. Kurtzman, 40 P. 
622, 12 Wash. 69. 

96. Wash.—Smalley ▼. Snell. 32 P. 
1062. 6 Wash 161. 

97. Ind.—State v. Qoldthait. 87 N E. 
138. 172 Ind 210. 19 Ann.Cas. 737 

Ohio.—State ex rel. Kirk v. Wheat- 
ley, 12 N.E.2d 491. 133 Ohio St. 
164. 

EGli^billty and disqualifications of 
members of county boards see 
supra 9$ 76. 96. 

98. Pa.—Commonwealth v. Bowman, 
44 Pa.Co. 127. 

Utah.—State v. Woolfenden, 72 P. 
690, 26 Utah 167. 

99w Okl —Hyde v. Adams, 283 P. 

693. 108 Okl. 121. 

15 aj p 487 note 32. 

1. Cal—^Ward v. Crowell, 76 P, 491, 
142 Cal. 687. 


Fla.—^Potter v. liainhart, 33 So. 261, 
44 Fla. 647. 

15 C J. p 488 note 38. 

2. Ohio —State ex rel. Kirk v. 
Wheatley, 12 NE2d 491, 138 Ohio 
St 164. 

16 C jr p 488 note 84. 

3. Minn.—^Hoffman v. Downs, 177 N. 
W 669. 145 Minn. 466. 

Statute held iuvaad 

Minn.—Hogma.n v. Downs, supra. 

4L Fla.—State ex rel. Landis v. 

Ward, 168 Sa 273, 117 Fla. 666 
Ga—Marshall v. Walker, 187 SE. 
81, 183 Ga 44—Wilson v. Harris, 
154 S E 388, 170 Ga. 800 
Ind.—State v. Goldthait, 87 N.E 133, 
172 Ind. 210, 19 Ann Cas 737. 
Statute presezibiBir quallfloatioB# 
held valid 

Ohio.—State ex rel. Hehr v. Beery, 
9 N.E 2d 699. 65 Ohio App. 243. 

5. Fla—Sparkman y. County Budsr- 
et Commission. 137 So. 809. 103 
Fla 242. 

Statute authoKizinsr budget com- 
mlseiou to aseertaiu “reasonable'’ 
salaxiee of clerks and assistants in 
county offices does not authorize the 
commission to fix the number or 
qualifications of such employees — 
Sparkman v. County Budgret Commis¬ 
sion. supra. 


6. Va.—Johnson v. Mann, 77 Va. 
265 

7. Ky—Jones v Williams, 156 SW. 
876. 153 Ky. 822—Jones v. Size¬ 
more, 79 SW 229, 117 Ky. 810, 26 
KyL 1967 

8. Ark—^Boyett v. Cowling, 94 S.W. 
682, 78 Ark 494. 

9. Del —State ex rel. Green v. 
Isaacs. 171 A. 627, $ W.WHarr. 
110 . 

Ind—State ex rel. Wickens v. Clark, 
196 N.E 234. 208 Ind. 402 
Ky—^Miller v Rockcastle County, 58 
SW.2d 598, 248 Ky 290—Wheeler 
V. Collins, 2 S.W.2d 646. 222 Ky. 
801. 

Miss.—^Luter v Board of Sup'rs of 
Walthall County. 189 So, 94. 

S.C.—Gillespie v. Blackwell. 161 S.B. 
869, 164 S.C. 115. 

Tex —Christian v. Parmer County, 
Civ App., 293 S.W. 234—Moms 
County Nat Bank v, Parnsh, Civ. 
App , 207 S W. 939. 

Utah.—^Ar^ryle v. Wrigrht, 224 P 649, 
63 Utah 184. 

15 C J p 488 note 50. 

Act requirlnff bond held mandatory 
Ind—Southern Surety Co v. Kinney, 
127 NB 676. 74 Ind App. 205. 
Proof of offer to give bond 
In action for reinstatement as 
county officer, evidence outside rec- 
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such a statute is under no compulsion to furnish a . 
bond,^^ although wh«re a bond is not required, but 
is given, it has been held to be valid It has been 
held that a promissory note may be taken in place 
of the bond .^2 Where so provided bj’ statute, pay¬ 
ment of the cost or preirii*m of the bond may l>e 
made out of the county funds.^^ 

Failure to renew. Where a county officer, who 
was not required to give a statutory bond, gave a 
common-law bond, his failure to renew such bond 
does not cause his office to become vacant^^ 

b. Bequisites 

Th« bond of a county officer should comply with 
statutory requirements and be filed and approved as re¬ 
quired by statute. A bond Insufficient as a statutory 
bond may be valid as a common-law bond. 

A county officer’s bond is said to be constituted 
by the following parts: (1) The obligation to pay a 
specified sum to a person named at a stated time. 
(2) The condition, if any. (3) The testimonium 
clause, followed by the signature and scales It 
should contain such penalty as is prescribed by I 


»»tatute^5 or by the nfficcr or board to whom the 
law has committed the dut\ of fixing the amonr.t 
it should lie exLCUted b> s-ufficicnt sureticb.t'^ and 
should be duly 'signed and acknow lei!ged.^® Where 
proper in form and sul»st.incn% signed and scale<i by 
the officer and his sureties, and approved bv the 
proper officer and filed in the office appomttil by 
law% it IS both executed and delivered.^^t 

W’hcfe the condition of the bond is in the lan¬ 
guage prescribed by statute it v\ill be sufficient;-^ 
and, when not made with the formalities or exe¬ 
cuted in the, mode provided b> statute, it may be 
sufficient as a common-law bond, if it is lawful in 
Itself and intended to protect the public -- How¬ 
ever, a clause or condition in a bond that is direct¬ 
ly opposed to an existing statute is void.23 

Approval. The statutes generally require that 
the bonds of county officers be approved by some 
specified authority, such as the county court or 
board,2^ although some statutes of this nature have 
been held to be directory,25 and it has been stated 
to be a general rule that the failure or neglect of a 


ord of county fiscal court was in¬ 
competent to prove that plaintiff had 
offered to grive bond, and that court 
had informed him that bond thereto¬ 
fore given by him was sufficient — 
Reynolds v Floyd County Fiscal 
Court. 90 SW.2d 694. 262 Ky 445. 

la Ky —National Surety Co. of New 
York V Hester's Adm'r, 44 S W. 
2d 563, 241 Ky 623, 

11. Mich—St. Joseph County v. 
Coftenbury, 1 Mich. 366. 

12. Iowa—Sac County v Hobbs, 33 
N.W. 368, 72 Iowa 69. 

13. Utah—Naylor v. Crabbe, 148 P. 
369, 45 Utah 617. 

15 C J. p 489 note 52. 

Statute held valid 

SC—Gillespie v Blackwell, 161 SB 
869, 164 S C. 115. 

14b Ky —^National Surety Co. of 
New York v. Hester's Adm’r, 44 S. 
W 2d 663, 241 Ky. 623. 

15b Tex.—Christian v. Parmer Coun¬ 
ty. CivApp. 293 SW. 234. 

16. Ga.—Tarver v, Wooten, 92 S.B 
532. 

Statute flxiiig penalty held valid 

SC—Gillespie v Blackwell, 161 S. 
B 869. 164 SC 115. 

Objection, to auLOimt held without 
merit when raised for first time in 
proceeding to recover salary arrears, 
where county commissioners had ap¬ 
proved bond and officer had entered 
upon duties—^Argyle v. Wnght, 224 
P. 649. 63 Utah 184. 

17. Ala.—Bx parte Plowman, 53 Ala. 
440. 


Where a statute is held directory, 
rather than mandatory, in providing 
that the fiscal court shall fix the 
penal sum of a county officer's bond, 
such a bond is valid, although no 
sum was fixed by the fiscal court. I 
where a penal sum was fixed by the 
county judge, the sureties signed the 
bond for such sum, and the officer 
took possession of the office thereun¬ 
der—Miller V Rockcastle County, 58 
S W.2d 698, 248 Ky. 290 

18. Ark —Hyner v, Dickinson, 82 
Ark 776. 

16 C J. p 489 note 56. 

Vecessity of affidavit of worth 
Affidavit as to financial worth is 
not part of county officer's bond and 
IS not required by statute to create 
a valid bond—Christian v Parmer 
County, Tex.Civ.App., 293 S.W. 234. 

Judge of a Gouuty court is not a 
competent surety on the official bond 
of a county collector—State v Find¬ 
ley, 14 SW. Ill, 101 Mo. 368. 

19. Ark—^Hyner v. Dickinson, 32 
Ark 776. 

Ind.—State v. Blair. 32 Ind. 313. 

15 C.J. P 489 note 57, 

Place of signature 

It la immaterial whether sureties 
on county officer's bond sign at end 
or in body of bond.—Christian v. 
Parmer County. Tex Civ App., 293 
S.W. 284. 

Itaterial altexatiOB, 

Where blanks m bond of deputy 
treasurer of county were filled m 
after signatures and seals of prin¬ 
cipal and his sureties were affixed 
thereto and after delivery thereof, 
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the bond was inialid, and a redellv- 
ery or ratification la nei'ts-wiry to 
render It valid —Anderson’^ Adm'x 
Le Sueur, 153 SB 799, 151 V.i 317. 

Cal —Sacramento County v. 

Bird, 31 Cal. 67. 

21. Tex—Burk v aAl\eston Coun¬ 
ty, 13 SW 4.56, 76 Tex 267. 

Acts covered by bond 

Bond of county officer la indemni¬ 
fying bond only respecting acts com¬ 
mitted by virtue or under color of 
office —Hodge v U S. Fidelity A 
Guaranty Co, 155 S B. 95. 42 Ga. 
App. 84. 

82- Ga—Dedge v. Branch, 20 S E- 
6B7. 94 Ga 37 

Tex —Moms County Nat Bank v- 
Parrish, CivApp, 207 SW 939. 
Va.—Stinson v. Board of Sup'rs of 
Buchanan County, 149 S B. 531, 153 
Va. 362. 

15 C J. p 489 note 60, p 519 note 82. 

23. Neb—U S Fidelity, etc, Co v. 
McLaughlin, 107 NW. 677, 109 N. 
W. 390. 76 Neb 307. 

24. Ky—Miller v. Rockcastle Coun¬ 
ty, 68 SW.2d 698. 248 Ky. 290. 

15 C.J p 490 notes 72, 73. 

Bow approval shown 

Approval by commissioners' court 
of bond of county officer, if neces¬ 
sary to Its validity, could be shown 
otherwise than by entry on minutes 
of court—^Morris County Nat Bank 
v. Parrish, Tex.Civ App, 207 S W. 
939. 

25. Iowa—Boone County v Jonest 
2 N.W 987. 7 NW. 155, 64 Iowa 
699, 37 Am R. 229 

15 C.J. p 490 note 74. 
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court, board, or officer to approve an official bond 
will not affect its validity.^® It is the duty o£ the 
approving: board or officer before accepting or ap¬ 
proving the bond to ascertain that the sureties pos¬ 
sess the qualifications required by law, that the 
bond is duly executed, and that the sureties are in 
the aggregate worth enough to make the bond suf¬ 
ficient in that respect.27 The approval of the bond 
carries with it approval as to the penalty, the form, 
and the sufficiency of the sureties and the ap¬ 
proving board or officer should see to it that there 
is a compliance with statutory requirements,2® it 
being held that approval of a bond for a penalty 
less than that required by statute does not relieve 
the officer from the necessity of giving a bond in 
the statutory amount when cited to do so by the 
proper officer.*® 

It has been held that the officer or board on whom 
the powder is conferred to approve the bonds of 
county officers in exercising such power acts judi¬ 
cially,*^ and the county is not liable in damages for 
a disapproval, whether proper or improper.** On 
the other hand, it is held that the approval or re¬ 
jection of the bond is essentially a ministerial act, 
although coupled with a discretion.** At any rate 
the approving officer or board has no jurisdiction to 
reject an official bond for reasons other than that 
It is not m compliance with statutory requirements 
or IS not executed by sufficient and responsible sure- 
cies.*'* 

Time of approval. It is a general rule, said to be 
by the great weight of authority, that where a per¬ 
son elected to office presents for approval a proper 
official bond ’within the time fixed by statute, but, 
because of the failure of the approving power, it 


is not approved until after the time limited, it will 
nevertheless be deemed a compliance with the stat¬ 
ute.** County commissioners are impliedly at least 
required to act with reasonable promptness in pass* 
ing on the sufficiency of the sureties to the official 
bond of a county officer, when properly applied to 
for that purpose, and on their refusal so to do they 
may be compelled by mandamus either to approve 
or to disapprove of the sufficiency of the sureties.*® 
It has been held that a statute requiring a county 
officer to give bond on or before a certain day 
next after his election, and also that his bond shall 
be approved by the county commissioners, confers 
a power on such commissioners to approve of the 
bond before or at the first session thereafter.*^ 

WTien the bond is given by an officer upon the 
commencement of a second term, it should be ap¬ 
proved upon his accounting for funds collected dur¬ 
ing the prior term,** but, under a statute so pro¬ 
viding and held to be mandatory as applied to a 
county treasurer, it cannot be approved until such 
county funds and property are produced and fully 
accounted for.** 

Filing. A county officer's bond should be filed 
within the time designated by statute.**® However, 
the effect of a failure to file a bond within the re¬ 
quired time is not the same in all jurisdictions; 
thus, the giving of a sufficient bond and security 
may be a condition precedent to the officer entering 
on the duties of his office, and where he fails to 
fulfill the condition he does not legally hold the of¬ 
fice in other jurisdictions the failure to file a 
proper bond within the time prescribed may vacate 
the office,^* regardless of any reasons or excuses 


ae. Ky.—^Miller v. Rockcastle Coun¬ 
ty. 68 SW.2d 698, 248 Ky 290. 
snr. Ind —^Pepper v. State, 22 Ind 
399. 85 Ain.D 430. 

Cal —^People v. Breyfogrle, 17 
Cal. 504. 

29. Ark —^Hyner v. Dickinson, 82 
Ark. 776. 

30 u Geu—^Tarver v, Wooten, 92 S.E. 
532, 533 

IB CJ. p 490 note 78. 

31. Cal —^Miller v. Sacramento 
County, 26 CaL 93. 

32. Ga^—Floyd County v. Bannister, 
66 SE. 1020, 7 Ga.App 393. 

83. Mo.—State V. Lafayette Coun¬ 
ty, 41 Mo. 221. 

34. Cal.—Miller v. Sacramento 
County, 25 Cal. 98 

3Bb Del.—State ex rek Green v. 
Isaacs, 171 A. 627, 6 W.W.Harr. 
110 . 

16 aj. p 490 note 81. 


36L Ohio.—State v, Belmont County, 
31 Ohio St. 451. 

15 C J. p 490 note 80 

37- Ind—Ham v. State. 7 Blackf 
314. 

15 C X p 490 note 79. 

38. Neb.—State v. Vlnnedge, 112 
W 858, 79 Neb 270. 

39. Neb—Woodward v. State, 79 N 
W. 164, 58 Neb. 598. 

40. Del —State ex rel Green v, 
Isaacs, 171 A. 627, 6 W.W Han*. 
110 . 

41. Ga.—Foster v. Justices Chero¬ 
kee County Inferior Ct, 9 Ga. 
185. 

48. Ky—Wheeler v. Collins, 2 SW 
2d 646, 222 Ky 801. 

15 C J. p 489 note 65. 

Condition pracadaat to gnaliiLcatlon 
**The court has held In an un¬ 
broken line of decisions that the 

bond must be given within . . . 
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[the statutory periodi after notice of 
appointment and that if a bond is not 
given wltbm - . - [such period], 

a vacancy exists. The giving of a 
bond within that time is a condition 
precedent to the right to Qualify.”— 
Reynolds v. Floyd County Fiscal 
Court 90 S.W.2d 694, 696. 262 Ky. 
445. 

Date of signing order 

Where county fiscal court elected 
defendant as county road engineer on 
December 7, when defendant was 
present, but no order of the meet¬ 
ing was signed until December 27, 
at which time defendant Qualified as 
county road engineer as required by 
statute, defendant's qualification by 
giving bond was not invalid for not 
having been made within ten days of 
the date of order, since order of 
appointment was not valid until 
! signed —Madison County Fiscal 
I Court v. Cotton, 117 S W.2d 201, 278 
IKy. 508. 
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for failure to and in still other statc*^ it is | 

held that the failure to give bond within the pre¬ 
scribed time IS not of itself a forfeiture of office, 
but only a ground therefor,and that a subsequent 
approval of a bond filed at a later day is a wauer 
of the right to declare the office vacant,^5 or a w aiv- 
er of a condition of the appointment.^® Another 
view entertained by the courts of some of the states 
IS that statutory provisions requiring the giving of 
bonds within a prescribed time are merely direc¬ 
tory,^*^ and that the bond may be filed by the offi¬ 
cer at any time before entering on the duties of his 
officers 

Failure to file a bond other than an official quali- 
f 3 dng bond as soon as demanded does not of itself 
create a vacancy in a particular county office.^® 

c. New or Additional Bond 

Under the various statutes county officers may be 
compelled to give additional bonds or new security when¬ 
ever the proper authorities deem their official bonds to 
be insufficient. 

Not only may the county, in the first instance, 
receive from one of its officers collaterals as ad¬ 
ditional security to the required bond,®® but, under 
statutes so providing, all county officers wrho are 
compelled to give official bonds may be required to 
give additional security or new bonds in the dis¬ 
cretion of the proper authorities whenever they , 


deem it necessary and for the officer’s failure to 
comply with such requirement the office may be¬ 
come ipso facto vacant,®- the proper authorities 
may declare a vacancy in the office,®^ or they may 
report the failure to the governor who can declare 
the office vacant.®*^ How'ever, it has also been held 
that a statute limiting the time for filing a new or 
additional bond is directory only, and that a filing 
of the bond before the official’s duties begin con¬ 
stitutes a substantial and sufficient compliance.®® 

Where the statutes vest the board with powder to 
require new surety, they must exercise a sound and 
not an arbitrary discretion in determining the ne¬ 
cessity for further security;®® but in determining 
whether a county officer by failure to comply with 
the requirement of county supervisors to file a new 
bond vacates his office, the supervisors exercise 
powers of a judicial character.®^ 

§ 105. - Oath and Commission 

County oflleert or agents may be required to take an 
oath of office, and they must be duly commissioned by 
the proper authorities; the operative effect of a com¬ 
mission is suspended pending a contest of the officer's 
election. 

County officers, under the various statutes,»are 
usually required to take an oath of office,®® but the 
legislature cannot rightfully require a county offi¬ 
cer to take an oath other or different from the one 


43L Ohio —State v Hopkins, 10 Ohio | 
St. 609. ! 

Wis —Attorney-General v. Elderkin, 
5 Wis. 300. 

44k Mont,—Garland v Custer Coun¬ 
ty, 6 P. 24, 5 Mont. 579. 

16 C.J. p 489 note 67. 

45. Ill.—Cawley v. People. 95 IlL 
249 

4eL Minn.—State v. Ring;, 11 N.W. 
233, 29 Minn. 78 

15 C.J p 489 note 69. 

47. Mo.—State V. Churchill, 41 Mo. 
41. 

Pa.—Commonwealth v Read, 2 Ashm. 
261. 

16 C J. p 489 note 70. 

48. N.T.—McRoberts v. Wlnant. 16 
Abb.PnN.S. 210. 

49: Mich.—Attorney General ex rel. 
O'Hara v. Montgomery, 267 N.W. 
650, 275 Mich. 604 

50: Mich.—Bay City State Bank v. 

Chapelle, 40 Mich. 447. 

Mo—Turner v. Clark County, 67 Mo. 
243. 

Wia—Oconto County v. Hall, 42 Wis. 
69. 

51. Neb.—Stoner v. Keith County, 
67 N.W. 311, 48 Neb 279. 

Wis,—State v. Knight, 50 N.W. 1012, 
51 NW. 1137, 82 Wis. 161. 

16 CU. p 490 note 88. 


Prelltnlnary ffudlng of Insnflcisiioy 

Under statute authorizing county 
board of supervisors, in case official 
bond of any county officer should be 
found insufficient, to notify officer to 
appear to give new bond, there must 
be a preliminary finding of insuffi¬ 
ciency of the bond and the board of 
supervisors is the tribunal required 
to make such preliminary finding — 
Luter V. Board of Sup'rs of Walthall 
County, Miss, 189 So 94. 

58, Minn —State v. Sanderson, 8 
NW. 984, 26 Mmn. 333. 

53. N.C.—People V. Green, 75 N 
C 329. 

Vyjs—State v Knight, 60 NW. 1012, 
61 N.W, 1187, 82 Wis. 161. 

15 G J. p 490 note 91. 

Authority to dsolaxs vscaiioy 

Where a statute provides that 
I “every office shall become vacant on 
. , . [the officer’s] ... re¬ 
fusal or neglect to - . • renew 

his official bond," the county commis¬ 
sioners have no authority to declare 
the office vacant in case of a failure 
to file such new bond.—^Ruckcls v- 
State. 1 Or. 347, 349. 

AUowaiLoa of snfflcisnt tlms 

The action of a county board or 
court in rejecting the original bond 
of an officer and, on the same day, 
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declaring the office vacant, without 
giving the official sufficient time in 
which to present a new bond, is void. 
—State V. Texas County Ct. 44 Mo- 
230. 

54k SC—^Ex parte Charles, 26 S.E. 
605, 48 S.C. 279 

55. Wis.—Bingham v Milwaukee 
County, 10$ N.W. 1071. 127 Wis. 
344 

6A Cal.—People v. Mann County, 
10 Cal 344. 

15 C.J. p 490 note 92. 

57. Cal —^People v. Marin County, 
supra. 

5a Ala.—Franklin County v. Rich¬ 
ardson, 79 So 384, 202 Ala. 46. 
Ind—State ex rel. Wicfcens v. Clark, 
196 N.E 234, 208 Ind 402 
N.J —Murphy v. Freeholders of Hud¬ 
son, 102 A. 896, 91 N J Law 40, re- 
! versed on other grounds Murphy v. 
Board of Chosen Freeholders of 
Hudson County, 104 A. 304, 92 N.J. 
Law 244. 

—Jacobs v. Board of Sup’rs of 
Rensselaer County, 266 N Y a 48L 
143 Misc. 30, modified on other 
grounds 268 N Y.S. 73, 236 Awpu 
Div 193. 

16 C.J. p 491 note 97. , . 
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prescribed by the state constitution.®^ It has been 
held broadly that, where an oath is required, it is 
a prerequisite to full investiture with the office,®® 
that the officer's failure to take oath before the com¬ 
mencement of his term creates a vacanc> in the of¬ 
fice,®^ and that such failure is not cured by his tak¬ 
ing oath aften,vard,®2 although as to the last point 
there is authority to the contrary.®® 

As in the case of public officers generally, county 
officers must be duly commissioned by the proper 
authorities,®^ but where a commission is issued to 
a county officer pending a contest of his election, its 
operative power is suspended until the contest is 
decided.®® 

§ 106. Tenure and Holding Over 

a. In general 

b. Holding over generally 

c. Completion of unexpired term 


a. In General 

tn the absence of a provision in the constitution to 
the contrary, the legislature may fix the term of office 
of a county officer or agent. 

The word “tenure"’ denotes the fact, manner, or 
means of holding, and,^ as applied to the holding 
of an office, has been held synonymous with “term 
of office.”®® Where the constitution fixes the term 
of a county office,®'^ the legislature has no power to 
alter it either by way of abridgment or of exten¬ 
sion.®® To the extent that constitutional provisions 
creating permanent, rather than temporary, limita¬ 
tions are not violated,®® the legislature has power 
to provide for the commencement^® and for the 
duration and ending^^ of the terms of office of 
coimty officers. So, in the absence of constitutional 
restnetions, the legislature or those to whom it has 
delegated its power may change the terms of office 
of county officers.*^^ Such a statute may operate 


59. Md—^Davidson v, Brice, 48 A. 
53, 91 Md. 6S1. 

60. NJ—Murphy v Freeholders of 
Hudson. 102 A 896, 91 XJLaw 
40, reversed on other grrounds Mur¬ 
phy V. Board of Chosen Freehold¬ 
ers of Hudson County, 104 A. 304, 
92 NJLaw 244. 

61. NJ.—Murphy V. Freeholders of 
Hudson, supra. 

ea. NJ.—Murphy v. Freeholders of 
Hudson, supra 

63. NT—Jacobs v. Board of Sup’rs 
of Rensselaer County, 266 NY.S 
481, 143 Misc 30, modified on other 
grounds 258 N.T S. 73, 236 App.Div 
193 

64. Mo—^Adams v. Harper, 30 Mo. 
App 684 

65. Pa.—Luzerne County v. Trim¬ 
mer, 95 Pa. 97. 

eSb Cal.—Hunt v. Superior Court of 
Los Angeles County, 173 P. 1097, 
178 Cal. 470. 

67. Wis—State v Johnson, 186 N. 
W. 729, 176 Wis 107, vacating 184 
NW. 683, 186 Wis. 107. 

16 C J. p 491 note 7. 

Partloiilav constitntioiial provlsioa 
oonsfenued 

That for many years, in election of 
county clerks, a statute fixing the 
terra at three years has been as¬ 
sumed to apply to county of Queens 
is important m determining construc¬ 
tion of a constitutional provision re¬ 
lating to New York and Kings Coun¬ 
ties, which fixes term to expire at 
end of odd-numbered year.—^In re 
Becker, 167 N.Y.S. 118, 179 App.Div. 
789, reversing Becker v. Boyle, 167 
K.Y S 336, and affirmed In re Becker, 
117 NB. SIO, 221 N.Y. 681. 


Simultaaeoiui amendwient and eleo- 

tlOOL 

On adoption of amendment to con¬ 
stitution fixing term of office of all 
county oflElcers therein provided at 
four years instead of two, the four- 
year term immediately became effec¬ 
tive, and county officers elected at 
the same election at which the 
amendment was adopted were elected 
for four years—State ex rel O’Con¬ 
nell V. Duncan, Mont., 88 P 2d 73 

ea. Colo—Walsh V. People, 211 P. 
646, 72 Colo 406 

Pa.—Commonwealth ex rel. Black v. 
Fruit, 28 PfiuDist. 708. 

15 C J p 491 note 6 
OontitiTiance in. office, under terms 

of new charter, of certain county of¬ 
ficers IS not an unconstitutional ex¬ 
tension of their respective terms of 
office beyond period for which they 
were elected.—^Band v. Collins, 4 P 
2d 529, 214 Cal. 168. 

69. Mich—^Hunt v. Buhrer, 94 N.W 
689, 133 Mich. 107. 

Wash.—^McMurray v, Hollis, 32 P. 
293, 5 Wash. 458. 

16 C.J lO 491 note 3. 

7a Ind—State v. Hams, 62 NE 
168, 152 Ind. 699. 

16 C.J. p 491 note 4. 

71. Ala,—^BYanklm County v. Rich¬ 
ardson, 79 So 884, 202 Ala. 46. 

15 C J. P 491 note 6. 

Ooonty merger staituta 

Statute providing for merger of 
counties and incidentally abolishing 
certain county offices is not violative 
of constitutional provision fixing 
term of county officers.—Hines v. 
Etheridge, 162 S.E. 113, 173 Ga. 870. 
ATiihovitir of oofULty sapervlsors uiu 
dsr geoueral statute 
General statute authorizing county 
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supervisors to fix term of appointive 
county officers determines authority 
of supervisors, regardless of special 
act—Jacobs v. Board of Sup’rs of 
Rensselaer County, 258 N.Y S 73, 236 
App Div 193, modifying 256 N.Y S 
481, 143 Misc. 30 

Bffeet of appointment to superseding 
office 

An appointment to an office, to 
which had been transferred by law 
all the powers and duties of anoth¬ 
er office, automatically suspends the 
term of the incumbent of such oth¬ 
er office—^Poindexter v. Pettis Coun¬ 
ty. 246 S.W. 38, 295 Mo 629. 

Statute held not to extend tenure of 
special appointee 

Statute authorizing county com¬ 
missioners to '‘appoint” special en¬ 
gineer to supervise highway con¬ 
struction where county surveyor is 
not competent civil engineer does 
not create “public office,” so that 
special engineer's tenure did not 
extend until completion of work con¬ 
cerning which he was employed, but 
could be termmated on election of 
county surveyor who was qualified 
engineer—State ex rel. Coffing v. 
Abolt, 189 N.B. 131, 206 Ind. 218. 

Bffeet of ooustitutioiial proviaioB. ap- 
plicahle to othaor conutlea 
Wording of constitutional provi¬ 
sion setting time for election of 
clerks of New York and Kings Coun¬ 
ties did not restrict other consti¬ 
tutional provision and statute fixing 
term of ofiSlce of county clerk of 
Queens County.—^In re Becker, 167 N. 
T.S 118, 179 App.Div. 789, reversing 
Becker v. Boyle, 167 NY.S. 336, and 
affirmed In re Becker, 117 N.a 610, 
221 N.T. 6S1- 

Ttt. Or.—^Temtory r, Pyle, 1 Or, 
149. 
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retrospectively,73 although statutes making such 
changes, have been deemed to be prospective m 
their operation and to have no effect on the incum¬ 
bent of the office unless such intention is evident* 
and under some constitutions statutes attempting to 
extend the term of the present incumbents of an of¬ 
fice are invalid 75 

It has been held that officers selected on the or¬ 
ganization of a new county serve only until the 
next general election, and until their successors are 
elected and qualified or until the beginning of the 
new term thereafter but, where a substantial 
reason exists, the next general election may be pass¬ 
ed by and, where the legislature has so express¬ 
ed its intention by statute, such an officer will* hold 
over the next general election until the time pro¬ 
vided by general law for an election for such of- 

fioe.78 

Where the appointing body has discretionary au¬ 
thority to create and to abolish the office, a statu¬ 
tory prescription of a term operates only when 
the appointing body sees fit to maintain the office 
permanently,79 or for a longer period than the term 

prescnbed.*9 

Consffuction of statutory proz'isions gtencrallw 
When the duration or term of an elective county 
office is a question of doubt or uncertainty, that in¬ 
terpretation should be followed which limits such 


office to the shortest time,^^ and which makt.s 
the statute harmomou'^ with constitutional pro\i- 
sions,^- but, when* there is no ainl>iguit\, the jdain 
proMSiotis of the sUtute must he follow e*i.'^'^ Stat¬ 
utes providing for the terms of tht* officer*- first 
electe<l on the rtrganization of a new count> must 
be construed in connection with the general law 
of the state.^* Where a count) officer himself has 
construed the provisions as to the term of an office 
by taking possession at a certain time and holding 
possession for the full time prescribed by law, he is 
estopped thereby as against his properl) elected 
and duly qualified successor from denying that his 
term has expired ^5 

Subordinate officials and agents. Tenure of posi¬ 
tion IS usually, although not necessaril), one of the 
bases of distinction‘between an officer and an em- 
ployee.56 It is the intent of some statutes that a 
subordinate official or agent shall hold until remov¬ 
ed,87 or during the pleasure of the appointing agen¬ 
cy,88 even though such time extends beyond the 
term of his superior or of the incumbent of the ap¬ 
pointing agency,89 although it has also been held 
that such an appointment is invalid for any period 
in excess of the balance of the term of the apjioint- 
ing officer,®^ Some statutes contemplate that his 
term shall be the same as that of his superior, un¬ 
less It IS otherwise specifically limited,®l even 
though the latter, on a contest of his election, is 
held not entitled to the office.®^ Some statutes con- 


S.C—^Ward v Waters, 192 SB 410, 
184 SC 353. 

15 C J. p 491 note 8 

Statute relating to municipal offleere 

(1) A statute relating to officials 
in towns, townships, and municipali¬ 
ties does not opezate to extend the 
terms of county officials—^Wright v 
Campbell, 67 A. 186, 74 N J Law 609, 
affirming 64 A 171, 74 NJLaw 82— 
Van Emburgh v. Trail, 64 A. 173, 73 
N.J.Law 394. 

(2) However, such a statute will 
operate to extend the terms, of those 
officers selected by the various mu¬ 
nicipalities to represent them in 
the county government,—^VMght v 
Campbell, snpra. 

73. SC—Ward v. Waters, 192 SB 
410, 184 S C. 363. 

74. Cal —^Hunt v Superior Court of 
Los Angeles County, 173 P. 1097, 
178 Cal 470 

Utah—Farrell v. Pingree, 16 P. 843, 
5 Utah 443. 

76. Neb—State v. Plasters, 106 N. 
W, 1692, 74 Neb. 662, 3 LRA,NS., 
887, 13 AnnCas 154. 

15 C.J. p 492 note 10, 

7e. Minn.—^Imsdahl v Weeks, 197 N 
W 978, 158 Minn. 512. 

15 C,J. p 492 note 12. 


77. Minn —Spencer v Griffith, 76 N. 

W 1018, 74 Minn. 66. 

15 C J p 492 note 11. 

7a Mont—State v Rogge, 257 P. 
1029, 80 Mont 1. 

79. WVa—Hatfield v Mingo Coun¬ 
ty Court, 92 S.E 245, 80 W.Va. 166 

80. W.Va—^Hatfield v. Mingo Coun¬ 
ty Court, supra 

81. Tex.—^Wright v. Adams, 45 Tex 
134. 

sa Ky.—McArthur v. Nelson, 81 Ky 
67. 4 Ky.L 764 

83. Cal—^Hale v McGettigan, 45 P. 
1049, 114 Cal. 112 

15 C J p 492 note 16 

84. Cal—^People v. Colton, 6 Cal. 84 
—^People v. Church, 6 Cal. 76. 

15 C J p 492 note 13 

85. Ind.—Boyles v. State, 13 N B 
415, 112 Ind 147 

15 C J p 492 note 17. 

sa Ind —State ex rel Wickens v. 
Clark, 196 NB 234, 208 Ind 402. 

87. Ky —Sebree v Commonwealth, 
74 SW. 716, 116 Ky. 736. 26 Ky 
L 121. 

8a Ga—^Butler v. Pape, 188 SB 
890, 183 Ga 699. 

90S 


Wash,—^Irving v Ferguson, 202 P. 
269, 11S Wash 37 

"ULdeflalte tarm” 

Office of jail physician, which is 
held at “pleasure” of board of su¬ 
pervisors, is for indefinite term — 
Jacobs V Board of Sup’rs of Rens¬ 
selaer County, 266 NTS 481, 482, 
143 Misc 30, modified on other 
grounds 258 NT.S 73, 236 App.Dlv 
193, 

89. Ga—Butler v. Pape, 188 S.E- 
890, 183 Ga 599 

Ky—Sebree v. Commonivealth. 74 S 
W. 716, 115 Ky 736. 26 KyL 121 

90. Ark—McGregor v Cam, 22 S \V 
2d 393, 180 Ark 746 

91. Ky—Smith v Coulter. 67 S VV 
1. 113 Ky. 74. 23 KyL 2384. 

SD.—Tillotson V, Potter County. 83 
NW 623. 13 S.D 460 
XdJiiitatio9i held not shown 

Where commissioners' confirmation 
of deputies' appointments recited 
that “following offices are created, 
and salaries fixed for term of one 
year,” no limitation as to time was 
intended.—Fowler v Gillman, 290 P. 
368, 76 Utah 414 

98. Ky.—Smith v. Coulter, 67 S.W# 
1. 113 Ky. 74, 23 Ky.U 2384. 
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template that a subordinate officer or emjdoj ee shall 
serve by the month without any fixed tcrm.®3 a 
statute relating to the terms of certain officers does 
not apply to a mere clerkship in a county institu¬ 
tion, such employment not being an office,^** nor 
does such a statute apply to a deputyship in a 
county office,95 Some appointments of subordinate 
officials and agents have been construed to be per¬ 
manent, rather than temporary;®® and, where so 
provided by statute, the first appointees of a new 
county board hold office for a short original term 
of equal length for every officeholder, regardless of 
the normal length of the terms as provided by other 
statutes.®'^ 

b. Holding Over Generally 

In general, county officers hold over their regular 
terms until their successors have been chosen and quali¬ 
fied. 

It is a general rule, frequently affirmed in con¬ 
stitutions and statutes, that county officers hold 
their offices not only for the usual term of such 
offices but also until their successors are chosen 


and have qualified,®® except where the incum¬ 
bent of the office has served the full period of 
years for which he is,eligible under the constitu¬ 
tion.®® Such rule, however, applies only to a hold¬ 
ing over from a regular term,i and does not permit 
one elected to succeed himself, by failing to qualify 
for the second term, to hold over from his first 
term.2 

c. Completion of XTnexpired Term 

County officers chosen to fill a vacancy, In general, 
hold only for the unexpired term, until the next general 
election or until a successor qualifies. 

As a general rule county officers chosen either by 
election or by appointment to fill a vacancy in a 
county office hold only for the unexpired term,® 
or until the next general election,^ even though 
such election is not a general election for that of¬ 
fice,® or until the appointment® or qualification^ of 
a successor, but, if the person appointed to fill the 
unexpired term has already been elected for the 
succeeding term, he holds office for both terms.® 
Similarly, where, subsequent to the extension by spe- 


93. OkL—^Bennett v. State, 160 F. 

198, 47 Okl. 603 
PTMumption 

“Where salary of a deputy was 
fixed at a monthly rate, the employ¬ 
ment is presumed to be from month 
to month, and can be terminated at 
the end of any monthly period —^Far¬ 
rell V, Yellowstone County, 218 P. 
558, 68 Mont 313. 

96. Nf.J.—Walker v Fssex County, 
86 A. 166, 83 N J.taw 686—^Patter¬ 
son y. Close. 83 A 233, 82 N J I<aw 
160, affirmed 86 A 430. 84 N J 
Law 319 

95. OkL—Bennett v. State, 160 P. 
198, 47 Okl. 603. 

96; N.T.—^McNeles v. Rensselaer 
County. 169 N.Y S. 1009, 173 App. 
Div. 411, affirmed 114 NE 1071, 219 
N.Y. 678. 

97- N.J.—^Earle v. Durham, 97 A 
775, 89 NJ.Law 4 

15 C J. p 492 note 29. 

98; Ark—^Barnett v. Sutterfleld, 196 
S.W. 470, 129 Ark. 461. 

Ohio—State ex rel Kirk v Wheat- 
ley, 12 NE2d 491, 133 Ohio St 164 
—State ex rel Cox v Riffle, 9 N. 
EL2d 487, 182 Ohio St. 546 
Tenn.—Conger v. Roy, 267 S.W. 122, 
161 Tenn. 30 

16 C.J- p 498 note SO. 

Statute haul valid 

The statute, providing for continui¬ 
ty in government, is a valid exercise 
of legislative power and not in con¬ 
flict with constitutional provision 
that tibe term of office of all elec¬ 
tive county officers shall he an even 
number of years not exceeding four 
yean, even though an officer 


served for a period of four years 
—State ex rel. Wheatley v Kirk, 16 
N.B2d 261, 134 Ohio St 178. 

Statute against more than two 
ooBseoutive terms does not prevent 
incumbent from holding over where 
constitution provides that he shall 
remain until successor is duly qual¬ 
ified, **qualification’* In such case 
meaning election, not appointment, 
of a successor —Commonwealth ex 
rel Black v Fruit, 28 Pa Diet 708 
99. Kan.—^Adkinson v Noonan, 203 
P 694, 110 Kan 336 
15 C J p 493 note 31. 

1. Kan—Hagerty v. Arnold, 13 Kan 
867. 

2. Iowa.—Wapello County v. Big- 
ham, 10 Iowa 39, 74 AmD. 370. 

3. Ky.—^Reynolds v. Floyd County 
Fiscal Court, 90 S.W2d 694, 262 
Ky. 445. 

Ohio—State v. Baldwin, 127 N.B 871, 
101 Ohio St. $5. 

Okl.—Hood V. Miller, 291 P. 604, 144 
Okl. 288—^Ferguson v. Lawrence, 
157 P 1038, 69 Okl. 119. 

SC—Cannon v. Sligh, 169 SB 712, 
170 SC. 46 

Tenn.—Conger v. Roy, 267 S,W. 122, 
161 Tenn. 30 
15 C.J. p 493 note 34. 

4. Colo —Walsh r. People, 211 P. 
646, 72 Colo. 406. 

Kan—State v. Lutz, 227 P. 834, 116 
Kan. 621. 

15 C J. p 493 note 86. 

What elaotiou Inteaidad 

Under statute providing for ap¬ 
pointment by county commissioners 
to fill vacancies in the county clerk's 
office '*until the next general elec¬ 
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tion." the latter term means the 
next general election for county of¬ 
ficers who hold for four years, not 
the biennial general election, held 
every two years, if occurring before 
four-year term expires.—State v. 
Jepsen, 227 P 588, 48 Nev. 64 
Simultaneous election of offloer for 
next full term does not affect the 
election and qualification of a candi¬ 
date for the unexpired term—State 
V Lutz, 227 P. 334, 116 Kan 621 
On alxilLtlon of office 
A statute abolishing the office of 
county assessor, and creating in¬ 
stead the office of county tax com¬ 
missioner, had in view, not the fill¬ 
ing of vacancies, hut providing for 
the terms of the county tax commis¬ 
sioners which it created, to be the 
same as terms of assessors, who Ipso 
facto became county tax commission¬ 
ers, filling latter office for time they 
were filling office of assessor; hence, 
one holding the office of county as¬ 
sessor under a temporary appoint¬ 
ment was not entitled to hold the 
office of tax commissioner for the 
full term, but only until it was filled 
at the next regular election.—^Pat¬ 
ton V. Jarvis, 216 S.W. 71, 186 Ky. 
402. 

6. Mo—State ex inf. Barrett ex reL 
Shumard v. McClure, 253 SW. 743, 
298 Mo. 688 

6L Mo—State ex rel. Jones v. Smi¬ 
ley, 300 S,W. 469, 317 Mo. 1288, 

7- I>el,—State ex rel Green v. 
Isaacs, 171 A 627, 6 W.W.Harr. 
110 . 

8. Ind.—State v. Long, 91 Ind. 361. 
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cial act of the term of a person elected to office, 
such person resigns, another who is appointed to fill 
the office holds for the balance of the term as ex¬ 
tended.® 

A person appointed a fill a vacancy continues to 
hold the office for the period intermediate the next 
general election and the time fixed by law for the 
next term to commence, where no election has been 
called and held to fill that portion of the unexpired 
term;^® and the person elected for the succeeding 
term cannot by virtue of the election fill the office 
for the unexpired portion of the term in which the 
vacancy occurred,unless, it has been said there 
is a vacancy at the time of election.^® 

§ 107. Abandonment of, and Vacancy in. Of¬ 
fice 

A vacancy exists fn a county office where there is 
no person authorized to assume and exercise the duties 
of the office. Abandonment of office may consist of a re¬ 
fusal to perform the duties of the office, and the legisla¬ 
ture may prescribe circumstances under which an office is 
deerned abandoned or vacated. 

While there can be no vacancy in a county office 
where there is an incumbent,a vacancy does exist 
where there is no person lawfully authorized to 
assume and exercise at present the duties of the 
office and where an office has been abandoned 
by the incumbent, the coimty board may have power 
to declare it vacant,which power cannot be col¬ 


laterally attacked but in the absence of statutory 
authority therefor, it has l»een held that a count> 
board cannot dtcl.tre a coum> office vacant.^* 

Under some statutes, a refusal to perform the 
duties of the office operates as an abandonment 
thereof,!^ as does the acceptance by a county offi¬ 
cer of another office incompatible with the county 
office;^® and, under statutes so providing, an office 
may become vacant on the incumbent's conviction®® 
or sentencing®! for crime. Where, however, it is 
necessary that the officer be requested to perform 
certain duties, in the absence of such a request, his 
failure to perform the duties of the office does not 
constitute an abandonment.®® 

It is the usual rule that where a county officer 
removes from, and ceases to reside in, the county, 
he thereby abandons his office, so that it may prop¬ 
erly be declared vacant;®® and, when so abandon¬ 
ed, he cannot afterw'ard resume it.®^ A mere tem¬ 
porary absence from the county is not such a 
change of residence as to forfeit an office ;®5 but 
where a county officer violates a provision prohibit¬ 
ing his absence from the state for longer than a 
designated period or for no period without the 
consent of the board, his absence ipso facto creates 
a vacancy,®® even though the absence is rendered 
necessary by ill health.®'^ How'ever, a statute pro¬ 
viding for the filling of an office which has become 
vacant by death, resignation, removal, or othcr- 


9. CaL—-People v. Wells, 11 Cal. 329. 
lOL Pla.—^In re Advisory Op. of 

Governor, 73 Sow 742, 72 Pla. 422 
16 C.J. p 493 note 38. 

11. Pla^In re Advisory Op. of 

Governor, supra. 

Okl—^Ferguson v. Lawrence, 157 P. 

1038, 69 OkL 119. 

16 C J. p 493 note 39. 
la. Okl.—Perguaon v. Lawrence, su¬ 
pra. 

15 CJ. p 493 note 40. 

la. Idaho.—Clark v. Wonnacott, 162 
P 1074, 30 Idaho 98. 

Pa.—Commonwealth ex rel. Black v. 

Fruit, 28 Pa-Dist. 708. 

15 C.J. p 494 note 48. 

Offices flUed at c r e a t ion, 

Offices of new county, filled hy act 
creating offices, are not “vacant" or 
subject to rules for filling vacancies, 
-^tate V. Roggre, 267 P. 1029, 80 
Mont 1. 

14, Idaho.—Clark v, Wonnacott, 162 
P. 1074, 30 Idaho 98. 
ffiAUnxe to a:Daafy aa craatliig vaoaa* 
ey 

OkL—Hood Y. Miller, 291 P. 504, 144 
Okl. 288. 

25. Ind.—Setters y. State, 179 N.R. 
384, 98 XndLApp. 650. 


idi Ind.—Setters y. State, supra. 

17. Utah.—Argyle y. Wright, 224 P 
649, 63 Utah 184. 

18. N.Tw—People v. Eddy, 57 Barb. 
593. 

19. Pa.—Ex parte Carey, 3 Leg.Gaz. 
78. 

Tex.—^Beazely y. Stinson, Dali. 537. 

15 CJ. p 494 note 41. 

fla Bffact of grant of new trial 
Term “conviction,” within statute 
making office vacant on incumbent's 
conviction of Infamous crime, means 
finding of guilt; hence county offi¬ 
cer was convicted notwithstanding 
absence of judgment of trial court, 
which set aside verdict of guilty and 
granted new trial because of juror's 
misconduct.—^Attorney General ex 
rel. O'Hara v. Montgomery, 267 N.W. 
550, 276 Mich. 504. 

2L Ala.—Stone y. State, 104 So, 894, 
213 Ala, 180, answers to certified 
questions conformed to 104 So. 892, 
20 Ala.App. 645 and certiorari de¬ 
nied Ex parte Stone, 104 So. 895, 
213 Ala. 131. 

as. Utah—^Argyle v. Wright, 224 P 
649, 63 Utah 184. 

S3. Ind.—Relender y. State, 49 N.E. 
80. 149 Ind. 283. 

16 CJ. P 494 note 49. 

90Z 


34. Ind—^Yonkey Y. State, 27 Ind. 

236. 

25. Ind.—Yonkey y. State, supra. 
Absence of wfidiev 

(1) In the absence of any statute* 
or constitutional provision that the 
involuntary absence from the coun¬ 
ty of one of Its officials engaged as 
a private soldier In the United States 
army shall create a vacancy in his 
office, such cUjsence of the county of¬ 
ficer, with no showing as to the 
probable duration of his absence 
does not create a “vacancy” in his 
office, and the commissioners' court 
has no authority to declare that sue )i 
absence constitutes a vacancy.—^Ham¬ 
ilton V. King, Tex.Civ.App., 206 S. 
W. 953. 

(2) On the other hand, it has been 
held that county officer who enlists 
in United States army for a period 
of three years and goes to the front 
without appointing a deputy thereby 
abandons the office, and it Is proper¬ 
ly declared vacant.—State v. Allen, 
21 Ind. 516, 83 AmuB. 367. 

aa Cal.—^People v. Shorb, 85 P. 16A 

100 Cah 537. 38 Am.S.R. 310. 

27. CaL—People Y« Shorb^ mnvtu 
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wise, by appointment, does not authorize the coun¬ 
ty court to declare vacant the office of one tem¬ 
porarily absent because of sickness,^® although the 
words “or otherwise” extend the scope of the stat¬ 
ute and are not to be construed ejusdem generis 29 

Vacancies are also sometimes created by a statute 
changing the term of office so as to make a new 
term commence subsequent in time to the expira¬ 
tion of the old term,20 or by a statute expressly 
providing for the termination, on the reorganization 
of the county board, of the terms of all officers ap¬ 
pointed by previous county boards .21 

§ 108. Resignation, Removal, and Suspension 

a. In general 

b. In whom authority vested 

c. Grounds and defenses 

d. Proceedings 

a. In deneraT 

In the absence of a provision In the constitution to 
the contrary, the legislature has power to provide the 
grounds for, and mode of, removal of county officers and 
agents 

Where the constitution has declared on what 
grounds or in what mode an incumbent of a county 
office may be removed before the expiration of his 
term, it is beyond the power of the legislature to 
authorize the removal or suspension from office of 
such officer for any other reason, or by any other 
mode;22 but if the constitution is silent as to the 
cause and manner of removal or suspension from 
office, the legislature has plenary power to deter¬ 
mine and provide what shall be causes for, and the 


mode of, removal or suspension from office of coun¬ 
ty officers and employees ;23 and when they do so 
determine their commands must be enforced,34 
although such statutes, being highly penal, must be 
strictly construed.35 Persons who are not county 
officers, but mere employees under contract with 
the county, are not wuthin the application of stat¬ 
utes relating to the removal of county officers 36 

County charter provisions relative to the removal 
of county officers may, where they exist, supersede 
the provisions of general statutes,37 but such pro¬ 
visions will not operate retrospectively unless there 
IS a clear intent manifestc’d that they should do so 33 

Resignation, Under a statute providing for tb^^ 
resignation of County officers, a resignation address¬ 
ed to the board of county commissioners, and lodged 
in the office of the county clerk, is valid and takes 
effect immediately.39 The failure to perform the 
duties of the office, in the absence of a request by 
the county commissioners to perform, where such 
a request is necessary, does not, it has been held, 
constitute a resignation from the office.^® 

b. In Whom Authority Vested 

The power of removal or suspension of county officers 
or agents, in the absence of a statute to the contrary, 
rests in the appointing power, or In the officer or agency 
designated by statute. 

The power of suspension, removal, or dismissal 
of county officers or agents at the will of the ap¬ 
pointing power may exist by virtue of express stat¬ 
utory authority, or, where the power of appointment 
is conferred in general terms without restriction, 
such power will be implied unless restrained and 


28. Ind—State v. Pidgreon, 8 Blackf, 
132 

Mo.—State v Baird, 47 Mo. 301. 

16 C J. p 494 note 45. 

29. NM—^Territory v. Gutierrez, 78 
P. 139. 12 N.M 254. 

3a Colo.—In re House Bill No. 38, 
21 P 474, 9 Colo 631 
Ohio—State v. Brewster, 9 NB. 849, 
44 Ohio St. 589. 

31. N J —^Barle v. Durham, 97 A. 

776, 89 N J Law 4 
15 C J. p 494 note 53 

38. Ohio—State v. Brown, 138 NE 
230, 105 Ohio St 479 
15 C J p 494 note 66 
Resigmation and removal of members 
of county board see supra § 78 
XiiipaaoliiiMMQ.'fe 

Neither county registrars nor 
chairman of board thereof are “coun¬ 
ty officers** with fixed term within 
constitution making such officers sub¬ 
ject to removal only by impeachment 
—Cooper V. State, 147 So. 432, 226 
Ala. 288. 


33. Ariz—Welch v. State Bocu-d of 
Social Security and Welfare, 87 P. 
2d 109. 

La—^Ward v. Leche, 179 So. 62, 189 
La. 113 

Nev—Gay v District Court of Tenth 
Judicial District in and for Clark 
County, 171 P. 156, 41 Nev. 330, re¬ 
hearing denied Gay v. District 
Court of Tenth Judicial Dist, 173 
P, 886. 

15 C J. p 494 note 57. 

Act extending retirement astern, 

under which certain county officers 
could be retired before expiration of 
their terms, to elective officers in a 
particular county only, held valid.— 
Goodale v Commissioners for Wor¬ 
cester County, 178 N.EL 228, 277 
Mass 144. 

Statote held not vague 

A statute providing for the re¬ 
moval of an officer for failing to 
perform any act or duty required of 
him by law, or for knowingly and 
willfully doing any act contrary to 
the duties of his office, is not open; 

908 


to the objection of vagueness —^How¬ 
ard V, State, 82 SW. 196, 72 Ark 
586 

34. Ala.—Ex parte Wiley, 54 Ala. 
226 

35. Alcu—State ex rel Gunn v. Argo, 
151 So. 844, 227 Ala. 657. 

sa Tenn.—State v. Buck, 196 S.W 
142, 138 Tenn 112 

Who are county officers see supra S 

100 . 

37. Cal —Gibson v. Los Angeles 
County Civil Service Commn, 160 
P 78, 27 Cal App. 396. 

Where dvil servloe system has not 
been set up by county, provisions of 
general law in regard to removal of 
county officers apply—^Pee v. Pitts, 
291 P 889, 108 Cal App. 551. 

38. Cal—^Hunt v. Superior Court of 
lios Angeles County, 178 F 1097, 
178 Cal. 470. 

39. Okl.—State v. Breckinridge, 126 
P. 806, 34 OkL 649. 

4a Utah.—Argyle v. Wnght, 224 P. 
649, 63 Utah 184. 
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linuted by some provision of the law.^^ This rule, 
however, applies only where the tenure is not 
fixed by la\v and the office is held at the pleasure 
of the appointing power.**2 Constitutional or statu¬ 
tory provisions authorizing the dismissal or sus¬ 
pension of particular officers or employees do not 
justify the dismissal of persons not w’lthin their 
scope nor, in the absence of special authoriza¬ 
tion, does the power of summarj’ dismissal exist in 
a body other than the appointing agency.^^ 


Where expressly so i»ro\i<Ied by statute or con¬ 
stitutional provisum, the p'luer of removal or mis- 
pcnsion IS given to the governnr,^^ to countv Ixianls 
or courts,*® to {xdice juries,*" to a board of civil 
service commissioners.*^ or to a named court;**® 
but where statutory authority therefor is lacking, 
a county boanl has no pow’er,®’^ or has not sole 
power,®^ to remove, nor can a private citizen bring 
suit to oust,52 a county officer or employee. 

Under some constitutions and statutes the pow- 


41, Ind —state ex rel Cofflng v 
Abolt, 189 NB 131, 206 Ind 218. 

X Y —Glassman v Fries, 2 X B 2d 
281, 271 XT 116, reversingr 284 
NTS 693, 246 AppDiv. 468, re¬ 
argument denied 6 NB2d 422, 273 
XT 498—Carey v Smith, 286 XT. 
S, 630, 247 App.Div. 473, affirmed 
3 X.E 2d 209, 271 X Y. 611. 

Pa—Commonwealth v. Bowman. 44 
Pa Co 127 

Utah—^Fowler V Gillman, 290 P. 358, 
76 Utah 414 

Wash —Irving v Ferguson, 202 P. 
269, 118 Wash 37 

W. Va.—Fayette County Court v 

Roach, 163 SB 811, 112 W.Va. 
Ill 

15 C J p 494 note 63 

42, Tex—Collins v. Tracy. 36 Tex 
546. 

15 C J. p 495 note 64, 

43 . Fla—In re Opinion of the Jus¬ 
tices, 163 So 410, 121 Fla 167. 

X. T.—Stowe V. Board of Sup'rs of 
Rensselaer County, 259 XT.S. 503, 
236 AppDiv 212, reversed on oth¬ 
er grounds 184 KEL 136, 260 XT 
662 

44. Utah—Fowler v Glllman, 290 
P. 358, 76 Utah 414—^Argyle v 
Wright. 224 P 649. 63 Utah 184 

46. Mich.—^Attorney General ex rel 
O’Hara v Montgomery, 267 XW. 
550, 275 Mich. 504. 

SC—State V Sanders, 110 S.B. 808, 
118 SC. 498. 

Whait offices covered 
A constitutional provision, empow¬ 
ering the governor to suspend alleged 
defaulting county officers x>€ndmg in¬ 
vestigation of their accounts per¬ 
tains only to the named office, and 
not to other offices whose functions 
and duties may be partly or wholly 
the same as the named offices—^Hen¬ 
ry v. State, 96 So 67, 130 Miss 865. 
Pzovlsiou for reconunendatloii. of za- 
mcval 

Under statute providing that coun¬ 
ty officer shall be removed by gov¬ 
ernor on a '’recommendation of the 
county senator, with the county 
members of the house of representa¬ 
tives or a major fraction of them," 
the major fraction referred to relates 
to entire delegation in view of fact 
that at time of enactment of statute 


there were only two mt^mb^rs of 
the house from the county invol\**d 
—Bruner v Smith, 198 S E 184, 1S6, 
188 SC 76. 

^Govezuor ham no power to post¬ 
pone to a future date the effective¬ 
ness of an order of suspension, since 
the act of commission or omission on 
the part of the officer that justifies 
either his suspension or permanent 
removal calls therefor, and it is due 
to the public that he should be in¬ 
stantly suspended or instantly re¬ 
moved"—^In re Advisory Opinion to 
Governor, 68 So 450, 451, 69 Fla 
508 

XTecessity of sanate aetion 

Under some constitutional provi¬ 
sions relating to the removal of 
county officers, while the senate is 
m recess, the governor can suspend 
an officer but cannot entirely remove 
him, while the senate is m session, 
the governor cannot suspend an of¬ 
ficer but can merely recommend his 
removal, and, since the removal of 
an officer reauires the joint action of 
the governor and the senate, the 
senate need not act on, nor need the 
governor report, a simple suspension 
without any recommendation for re¬ 
moval —In re Advisory Opinion to 
Governor, 68 So 450, 69 Fla 608 
46. Cal —Butler v. Scholefleld, 201 
P. 625, 64 CaLApp 2X7. 

X>el —^Appeal of Assessment Board of 
Kent County, 140 A. 701, 3 WJW, 
Harr 583. 

Iowa.—Hahn v. Clayton County. 265 
XW 696, 213 Iowa 643 
Ky—Stanley v Fiscal Court of Hop¬ 
kins County. 224 S.W. 1081, 189 
Ky. 390. 

15 C J. P 496 note 66. 

XTatora of power 

Statutory grant of power to county 
hoard to remove county officer Is not 
judicial but la administrative in char¬ 
acter, and was passed to carry out 
thought expressed in constitutional 
provision for eligibility of persons 
to public office —^People ex rel. Sweit- 
ser v. Gill, 9 X.E 2d 609, 291 Ill App 
821, transferred 4 N.E.2d 489, 364 
Ill. 844. 

l^tamted menlbexs 

Board members are not diSQualifled 
from conducting a hearing on 
charges against a county officer and 

QOQ 


joining in the determination there¬ 
of where they have no personal, 
pecuniary, or other interest In the 
result, even though they themselves 
recommended the removal—Relmer 
V Board of Chosen Freeholders of 
Essex County, 115 A. 385, 96 X J Ltaw 
371, affirmed 117 A 926, 97 X.J Law 
575 

47- La.—Ehret v. Jefferson Parish 
Police Jury, 67 So 17$, 136 La, 391 
—Richard v Rousseau, 35 La Ann 
933 

15 C.J p 495 note 66 
4K Cal —Gibson v. Los Angeles 
County Civ Service Commn, 150 P. 
78, 27 Cal App 396 
fttatats not Urolting powaar 

Term "person" m civil service law, 
forbidding person In public service 
of county to discharge any person 
under civil service, does not include 
civil service commission, and such 
provision of the statute is not in con¬ 
flict with another provision thereof 
m respect to tenure of office.—Stowe 
v Ryan, 296 P. 867, 136 Or. 371. 
Coastitnttoaal ov statatozy oflloa 
As regards the authority of a board 
of civil service commissioners to re¬ 
move a deputy county clerk, it has 
been held that, while the office of 
a county clerk is a constitutional of¬ 
fice, that of a deputy county clerk 
is statutory and subject to the com¬ 
mission’s statutory power of remov¬ 
al—Stowe V. Ryan, supra. 

49. Okl.—Sequoyah County v. Helms, 
139 P. 958, 40 Okl. 666. 

Tex.—State ex rel Hale v. O'Meara, 
Civ App , 74 S.W.2d 146—Walker v. 
Walter. Civ App., 241 SW 624 
Wyo.—State v Scott, 247 P. 699, 35 
Wyo 108. 

Statute held valid 

Xev —Gay v District Court of Tenth 
Judicial District m and for Clark 
County, 171 P. 156, 41 Xev. 339, re¬ 
hearing* denied Gay v. District 
Court of Tenth Judicial District, 
173 P 886. 

sa Utah—^Argyle v. Wright, 224 P. 
649, 63 Utah 184, 

51. Cal—Fee v Pitts. 291 P. 889, 
10$ Cal App. 551 

5S. Ark.—^Vanhoose v. McGregor, 
291 aw. 422, 272 Ark. 1611. 
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limited by some provision of the law.^i This rule, 
however, applies only where the tenure is not 
fixed by law and the office is held at the pleasure 
of the appointing- power.42 Constitutional or statu¬ 
tory provisions authorizing the dismissal or sus¬ 
pension of particular officers or employees do not 
justify the dismissal of persons not within their 
scope ,43 nor, in the absence of special authoriza¬ 
tion, does the power of summary dismissal exist in 
a body other than the appointing agency 44 


Where expressly so provided by statute or con¬ 
stitutional provision, the power of removal or sus¬ 
pension IS given to the governor,45 to county boards 
or courts,46 to police juries,47 to a board of civil 
service commissioners,48 or to a named court ,43 
but where statutory authority therefor is lacking, 
a countj' board has no power,5® or has not sole 
power,5i to remove, nor can a private citizen bring 
suit to oust,S 2 a county officer or employee. 

Under some constitutions and statutes the pow- 


41- Ind —state ex rel. Cofflng v 
Abolt, 189 NB 131, 206 Ind 218 
W Y —Glassman v Fries, 2 N E 2d 
281. 271 NY. 116, reversing 284 
NYS 693, 246 App Div 468, re- 
argrument denied 6 NE2d 422, 273 
NY. 498—Carey v Smith, 286 NY. 
S 630, 247 App.Div 473, affirmed 
3 N.E2d 209, 271 NY 611 
Pa.—Commonwealth v Bowman, 44 
Pa.Co 127 

Utah—Fowler v. Gillman, 290 P. 868, 
76 Utah 414 

Wash—^Irving v Ferguson, 202 P 
269, 118 Wash 37 

WVa—Fayette County Court v 
Roach, 163 SE 811, 112 W.Va. 
111 . 

16 C J. p 494 note 63 
40. Tex—Collins v. Tracy, 36 Tex 
546 

16 C J p 495 note 64 

43. Fla—In re Opinion of the Jus¬ 
tices, 163 So 410, 121 Fla 157 

N Y —Stowe V Board of Sup’rs of 
Rensselaer County, 269 NYS 603, 
236 App Div, 212, reversed on oth¬ 
er grounds 184 NB 136, 260 NY 
662. 

44, Utah —Fowler v Gillman, 290 
P 358, 76 Utah 414—Argyle v 
Wright, 224 P 649, 63 Utah 184 

46. Mich—^Attorney General ex rel 
O’Hara v Montgomery, 267 NW 
550, 275 Mich. 504. 

S C —State V Sanders, 110 S E 808, 
118 SC 498. 

What offices oovaved 
A constitutional provision, empow¬ 
ering the governor to suspend alleged 
defaulting county officers pending in¬ 
vestigation of their accounts per¬ 
tains only to the named office, and 
not to other offices whose functions 
and duties may be partly or wholly 
the same as the named offices—^Hen¬ 
ry V State, 95 So 67, ISO Miss 855 
PxovlsioxL for recoinmeiidation. of xe- 
xnoval 

Under statute providing that coun¬ 
ty officer shall be removed by gov¬ 
ernor on a *'recommendation of the 
county senator, with the county 
members of the house of representa¬ 
tives or a major fraction of them,” 
the major fraction referred to relates 
to entire delegation in view of fact 
that at time of enactment of statute 


there were only two members of 
the house from the county involved 
—Bruner v. Smith, 198 S B 184, 186, 
188 SC 76 

‘'O-o-vemor has no power to po»t- 
3 ?otne to a future date the effective¬ 
ness of an order of suspension, since 
the act of commission or omission on 
the part of the officer that justifies 
either his suspension or permanent 
removal calls therefor, and it is due 
to the public that he should be in¬ 
stantly suspended or instantly re¬ 
moved.”—^In re Advisory Opinion to 
Governor. 68 So 450, 451, 69 Fla 
508 

HecMRdty of senate action 
Under some constitutional provi¬ 
sions relating to the removal of 
county officers, while the senate is 
in recess, the governor can suspend 
an officer but cannot entirely remove 
him, while the senate is in session, 
the governor cannot suspend an of¬ 
ficer but can merely recommend his 
removal, and, since the removal of 
an officer requires the joint action of 
the governor and the senate, the 
senate need not act on, nor need the 
governor report, a simple suspension 
without any recommendation for re¬ 
moval —In re Advisory Opinion to 
Governor, 68 So 460, 69 Fla 608 
46. CaL—^Butler v Scholefleld, 201 
P 626, 64 Cal App 217 
Del —^Appeal of Assessment Board of 
Kent County, 140 A 701. 3 W.W 
Harr 583. 

Iowa—^Hahn v Clayton County, 266 
NW 696, 213 Iowa 643 
Ky—Stanley v. Fiscal Court of Hop¬ 
kins County, 224 S W 1081, 189 
Ky 390. 

16 C J p 495 note 65. 

Nature of power 

Statutory grant of power to county 
board to remove county officer is not 
judicial but is administrative in char¬ 
acter, and was passed to carry out 
thought expressed in constitutional 
provision for eligibility of persons 
to public office.—^People ex reL Sweit- 
zer V Gill, 9 N.E 2d 600, 291 Ill App 
321, transferred 4 NE2d 489, 364 
XU 344 

Interested members 
Board members are not disqualified 
from conducting a hearing on 
charges against a county officer and 


joining in the determination there¬ 
of where they have no personal, 
pecuniary, or other interest in the 
result, even though they themselves 
recommended the removal.—Reimer 
V Board of Chosen Freeholders of 
Essex County. 116 A. 386, 96 N J.Law 
371, affirmed 117 A. 926, 97 N J.Law 
676 

47. La—^Ehret v. Jefferson Parish 
Police Jury, 67 So 176. 136 La. 391 
—^Richard v Rousseau, 35 La. Ann 
933 

15 C.J p 495 note 66 
48- Cal —Gibson v Los Angeles 
County Civ Service Commn, 160 P. 
78, 27 Cal App 396. 

Statute not power 

Term "person” in civil service law, 
forbidding person in public service 
of county to discharge any person 
under civil service, does not include 
civil service commission, and such 
provision of the statute is not in con¬ 
flict with another provision thereof 
in respect to tenure of office—Stowe 
V. Ryan, 296 P 857, 136 Or 371 
OonstitiLtloiLaa or statatory office 
As regards the authority of a board 
of civil service commissioners to re¬ 
move a deputy county clerk, it has 
been held that, while the office of 
a county clerk is a constitutional of¬ 
fice, that of a deputy county clerk 
is statutory and subject to the com¬ 
mission’s statutory power of remov¬ 
al.—Stowe v. Ryan, supra. 

49. Okl—Sequoyah County V Helms, 
139 P. 958, 40 Okl. 665 
Tex—State ex rel Hale v O’Meara. 
CivApp., 74 SW.2d 146—^Walker v. 
Walter, Civ.App, 241 S W 524. 
Wyo—State v Scott, 247 P 699, 36 
Wyo 108 
Statute held valid 

Nev—Gay v District Court of Tenth 
Judicial District m and for Clark 
County, 171 P 166, 41 Nev 330, re¬ 
hearing denied Gay v. District 
Court of Tenth Judicial District, 
173 P 886. 

SO- Utah—^Argyle v Wright, 224 P. 
649, 63 Utah 184. 

5L Cal.—^Fee v Pitts, 291 P. 889, 
108 Cal App 661 

58. Ark—^Vanhoose v. McGregor, 
291 S.W. 422, 172 Art 1012. 
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cr to hear and determine charges against county 
officers, or certain county officers, belongs solely 
to the county board, 53 but, under other constitu¬ 
tions and statutes, the power to find facts on which 
to base a removal is reposed in a jury.54 

Resignation, It has been said to be well settled 
that, in the absence of statutory provisions to the 
contrary, where the authority to fill a vacancy is 
vested in a particular commission or officer, such 
commission or officer is the proper authority to ac¬ 
cept the resignation of a county officer.55 

c. Qxounds and Defensea 

(1) Grounds 

(2) Defenses 

(1) Grounds 

Where the grounds for dismissal or removal of a 
county officer or employee are prescribed by statute, to be 
valid a removal or dismissal must be based on such 
grounds. 

Where the gprounds for removal or dismissal of 
county officers or agents, or particular officers or 
agents, are prescribed by statute, a removal or dis¬ 
missal, to be valid and effectual, must be based on 
such grounds.55 It is not necessary, however, to 
establish a culpability greater than that required 
by statute.5'7 Accordingly, m the absence of a 
statute so requiring,58 acts suffiaent to warrant re¬ 


moval need not be such as to warrant criminal 
prosecution,53 nor need a conviction first be had 
for the offense alleged as ground for removal.®® 
The institution of proceedings for removal may 
be, under a statute so providing, sufficient ground 
for the suspension of an officer pending the deter¬ 
mination of the proceedings.®^ 

Ordinarily, under the statutes, a county officer 
or employee, who does not hold his office at the witl 
of the appointing power, may be removed from 
office only for cause,or for a reason recognized 
by law.®® The statutes usually provide general 
grounds for removal, such as “other cause,” “suf¬ 
ficient cause,” or “good and sufficient cause ”®^ 
What constitutes cause must be determined by a 
due consideration of the facts and circumstances 
in each case viewed in the light of the standards 
of fidelity and efficiency that, in contemplation of 
law, should be preserved by the officers in perform¬ 
ing the functions assigned to them.®® The suffi¬ 
ciency of the cause must be determined with refer¬ 
ence to the character of the office and the qualifica¬ 
tions necessary to fill it,®® it must be a legal cause 
or one relating to, or affecting the administration 
of, the office, of a substantial nature directly af¬ 
fecting the rights and interests of the public,®7 
or a cause showing that the officer or employee is 
not a fit person to hold office.®® While a statutory 
enumeration of particular grounds for removal does 


53. Cal,—Butler v. Scholefleld, 201 
P. 625. 54 CaLApp 217. 

54. Tex.—State ex rel. Hale v. 
O'Meara, Civ.App., 74 SW.2d 146. 

55. UtaiL—^Tooele County v. De lia 
Mare, 69 P2d 1165, 90 tJtaA 46, 
106 AL.Il. 182. 

sa Ohio.—State ex rel. Desprez v. 
Board of Com’rs of Hancock Coun¬ 
ty, 189 N,B. 666, 47 Ohio App 1. 

Ko ezona* 

In certiorari proceedlngr hy world 
war veteran seeking* to be restored 
to his position, fact that board of 
chosen freeholders of county, which 
had appointed another, would be 
obliged to make double payment was 
no defense where boaid's attorney 
had advised it that discharge of vet¬ 
eran was in violation of statute, but 
board refused to heed attorney's 
opinion—teaman v. Monmouth Coun¬ 
ty, 191 A 103, 16 ISr J.M 1 SC 249. 

57. Ill—People ex reL Sweitzer v. 
Gill, 9 N.E.2d 600. 291 IlLApp. 821, 
transferred 4 KE2d 489, 364 Ill. 
844. 

5a OonvlotiosL neoemmzy 

<1) To warrant removal for violas* 
tion of the anti-pass act, prior con¬ 
viction therefor is necessary under 
the statute.—Commonwealth v. Hear- 
on, 82 S.W.2d 21, 285 Ky. SSL 


(2) Provision vacating county of¬ 
fice, on “conviction” of officer, im¬ 
ports verdict of guilty by jury and 
confirmatory judgment thereon by 
trial court, and does not require 
appellate affirmance—State v. Levi, 
153 SB 687, 109 W.Va 277. 

59. Okl—^Bradford v. Terr, 87 P. 
1061, 2 Okl 228. 

ea Tex—island v. State, Civ.App., 
38 SW. 252 

31. Okl—Smith V. State, 166 P. 
463, 18 Okl.Cr. 619. 

62 . NJ—^Ross V Board of Chosen 
Freeholders of Hudson County, 102 
A. 397, 90 N J Law 522—Seaman v 
Monmouth County, 191 A. 103, 16 
NJMisc 249. 

K.Y.—Crowley v Fowler, 216 NT 
S. 690, 217 AppDiv 16. 

S C —^Bruner v. Smith, 198 S B 184, 
188 S.C 76. 

63. N J —^Byrnes v. Boulevard Com'rs 
of Hudson County, 3 A.2d 466,1 
121 N.JLaw 497, affirming 197 A. 
667, 16 N.JM1SC. 141. 

Bismlssol hMd invalid 
N J —Linden v. Board of Choeen 
Freeholders of Sussex County, 192 
A. 843, 15 NJ.M 18 C. 549 

64 . Del —Appeal of Assessment 
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Board of Kent County, 140 A 701, 

3 W.WHarr 583. 

Ky.—Lyon v. Bell, 120 SW.2d 752, 
275 Ky. 69—Stanley v Fiscal Court 
of Hopkins County, 227 SW. 813, 
190 Ky. 496. 

NJ—^Linden v. Board of Chosen 
Freeholders of Sussex County, 192 
A 843, 16 NJMisc 549. 

Okl—Hunter v. Quick, 79 P.2d 690, 
183 Okl 19. 

Wis.—State v. McGarry, 21 Wis 496. 

65. Fla—Gary v. Kissimmee River 
Cattle Co, 96 So. 667, 85 Fla 268. 

66. Del —^Appeal of Assessment 

Board of Kent County, 140 A 701, 
8 WW.Harr 583 

67. N J.—^Hunziker v. Civil Service 
Commission, 160 A 828, 10 NJ. 
Misc 828. 

NT —Crowley v Fowler, 216 NTS, 
690, 217 AppDiv. 16 
“The law does not call into play 
the very drastic remedy of removal 
from office for every neglect of du¬ 
ty, but only for a material and sub¬ 
stantial one.”—^Appeal of Assessment 
Board of Kent County, 140 A 701, 
704, 8 WW.Harr., Del, 688. 

68. Del—Appeal of Assessment 
Board of Kent County, supra. 

NT—Crowley v Fowler, 216 N.T.S. 
690, 217 App.Div. 16. 
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not exclude a removal under the authority of a stat¬ 
ute authorizing such removal for good and suffi¬ 
cient cause,69 where the term “other cause” is used 
in conjunction with certain enumerated causes, it 
must be construed to mean other kindred causes.^0 
Ordinarily, under the statutes, misconduct in of¬ 
fice, neglect of official duty, and incompetency are 
grounds for removal.7l Corrupt intent has been 
held not to be an essential ingredient of mal¬ 
feasance, maladministration in office or neglect of 
official duty ,72 hence, an officer may be guilty of 
malfeasance even though the malfeasant act was 
due to Ignorance or mistake of the law.73 Miscon¬ 
duct in office has been stated to be any unlawful 
behavior by a public officer in relation to the du¬ 
ties of his office, willful in character.74 Conviction 
of a crime is frequently made a ground for re¬ 
moval of a county officer.75 

In accordance with the foregoing rules and un¬ 


der the controlling statutes, acts of various types 
involving particular matters have been held to 
be76 and not to be77 grounds for removal. 

(2) Defenses 

Matters which do not excuse or Justify the offlcer’s 
conduct do not constitute a defense in removal pro¬ 
ceedings. 

In a proceeding to remove a county officer, it is 
no defense that he intended to return the money 
taken by him, or that he actually did return itjT'S 
or that ballots which he permitted to be abstracted 
from 1ms official custody possessed no evidential 
value nor is it a defense to a charge of official 
misconduct and incompetency in public office that, 
by law, special duties and responsibilities pertain¬ 
ing to the office were placed on particular deputies 
or clerks, since the officer was not thereby relieved 
of his general responsibility nor is it a defense 
that certain of the officer's duties and responsibili- 


69. Okl—^Hunter v. Quick, 79 P.2d 
590. 183 Okl 19 

TO. Wis—State v. McQarry, 21 Wis 
496. 

71. Del —^Appeal of Assessment 

Board of Kent County, 140 A. 701, 
3 WWHarr 683, 

Pla —G-ary v Kissimmee River Cat¬ 
tle Co., 96 So 657, 85 Fla 268. 

Ill—^People ex rel. Sweitzer v. Gill, 
9 NE2d 600. 291 Ill App 321, 

transferred 4 N.F.2d 489, 364 Ill 
844. 

Iowa —State ex rel Duckworth v. 
Smith, 267 N-W 181, 219 Iowa 6 
—Hahn v Clayton County, 256 N 
W 696, 213 Iowa 543 
Ohio—State ex rel Desprez v. Board 
of Corners of Hancock County, 189 
NB 665, 47 Ohio App. 1 
Tex—^Huntress v. State ex rel Todd, 
Civ App, 88 SW2d 636, error dis¬ 
missed 

WVa—State v. Levi, 153 S,B. 687, 
109 W.Va 277. 

Wyo.—State v. Scott. 247 P. 699. 36 
Wyo 108 

15 C J. p 496 note 69 
Xa oontraotlng' with oouiLty, an of¬ 
ficial subjects himself to the hazard 
of removal from office on a charge 
of misconduct—State v Perkinson, 
19 SW.2d 254, 169 Tenn 442. 

72. Hawaii.—^In re Bevins, 28 BSa- 
waii 733 

Ky—Lyon v. Bell, 120 SW.2d 762, 
276 Ky 69. 

73. Hawaii.—^In re Bevins, 28 Ha¬ 
waii 733 

74. WVa.—White v. Gainer, 164 S 
B. 247, 112 W.Va 221. 

75. OoiLVietloii. by eleven Jurors held 
proper where defendant weaved the 


presence of a sick Juror and appro¬ 
priate journal entry was made—^At¬ 
torney General ex rel O'Hara v 
Montgomery, 267 NW 660, 275 Mich 
504 

76. ChrouiLds sufficient to warrant 
removal 

(1) Acts of nepotism.—White v. 
Gainer, 164 SB 247, 112 WVa, 221 

(2) Demand of illegal fee—^Brack- 
enridge v. State, 11 SW. 630, 27 Tex 
App. 513, 4 LR.A. 360. 

(8) Failure to render official re¬ 
ports 

Ill—^Randolph v. Pope County, 19 Ill 
App 100. 

Ky—Lyon v. Bell, 120 S.W.2d 752, 
275 Ky, 69—Stanley v Fiscal 
Court, Hopkins County, 227 S.W 
813, 190 Ky. 896. 

(4) Irregularities in regard to as¬ 
sessments of property for tax pur¬ 
poses—^Roseberry v. Warren County 
Board of Taxation, 147 A. 642, 7 N. 
JMisc. 985. 

(5) Knowingly paying the same 
claim twice—^McPherson v. State, 61 
P. 910, 59 Kan. 57. 

(6) Misappropriation of, or neglect 
or failure to turn over, or to ac¬ 
count for, county money—State ex 
reL Duckworth v Smith, 267 N.W. 
181, 219 Iowa 5—^15 CJ. p 496 notes 
78, 75, 76. 

(7) Overdrawing appropriation 
made by budget committee —Lyon v. 
Bell, 120 SW.2d 762, 276 Ky. 69 

(8) Violations of the election laws. 
—Stewart v. Bole, 86 N.W. 38, 61 
Neb 198—16 CJ p 496 note 71. 

(9) Wrongful removal of govern¬ 
ment Quarter sections stones is mal¬ 
administration in office.—Minkler v. 
State. 16 N.W. 330, 14 Neb; 181. 

911 


77. Acts not ooxistltutlaig groimds 
for removal 

(1) Allowance of claim without its 
being accompanied by proper vouch¬ 
er. 

Idaho—Corker v Pence. 85 P 388, 
12 Idaho 152 

Bhn—State v. Leisure, 21 P. 1070, 42 
Kan 272. 

(2) Change in assessment of prop¬ 
erty —^Appeal of Assessment Board 
of Kent County, 140 A, 701. 3 W.W. 
Harr.. Del., 583. 

(3) Failure to properly itemize a 
claim again st the county—Corker v. 
Pence, supra. 

(4) Receiving check in payment of 
taxes—State v. Meek. 127 NW. 1023, 
148 Iowa 671. 31 L.R.A.,N.S. 666, 
AnnCas.l912C 1075 

(6) Temporary disability.—State 
ex rel Desprez v. Board of Com'rs of 
Heuicock County, 189 N.B. 666, 47 
OhioApp. 1. 

(6) Violation of rule of office, al¬ 
though such act warrants disciplme. 
—^People ex reL Rigby v Anderson, 
190 N.T.S. 300, 198 App.Div 288. 

(7) Other acts 

Fla.—Gary v Kissimmee River Cat¬ 
tle Co., 95 So. 657, 85 Fla. 268. 
N.T—Crowley v. Fowler, 216 N.Y.S. 
690, 217 App.Div. 16. 

Old age of itself will not support 
a charge of inefficiency or incom- 
petency.—State ex rel. Desprez v. 
Board of Com'rs of Hancock County, 
189 N.B. 665, 47 Ohio App. 1. 

78. Kan —^McPherson v State, 61 P. 
910, 59 Kan. 57. 

79 . Neb—Stewart v. Bole. 86 N.W. 
S3, 61 Neb 193. 

80 . Tex—Huntress v State ex rel. 
Todd, Civ.App. 88 SW.2d 636, er¬ 
ror dismissed. 
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Within such limitations as may be prescribed by 
statute, the county board may exercise its discre¬ 
tion as to the mode of procedure and the judgement 
to be rendered.®^ Under some statutes, the county 
board is not controlled by, or subject to, the rules 
appertaining to judicial tribunals, since it is, when 
engaged in the prosecution or investigation of 
charges against employees or officers, exercising 
merely administrative functions.® 2 On the other 
hand, it has also been held that the official or body 
charged with the duty of discharging a county em¬ 
ployee or a person holding a county position is act¬ 
ing judicially when so doing.®® 

Pleading. Under some statutes, the pleadings in 
a proceeding to remove a county officer or agent 
consists of a complaint or petition and an answer.®^ 
A petition for removal need not run in the name 
of the state where it does not come within the scope 
of a constitutional provision requiring writs to run 
in the state’s name;®5 nor need a complaint be 
jwom to by a taxpayer, where not so required by 
statute;®® and where a petition shows on its face 
and by attested signature that the proceeding was 
instituted by the proper party it will be held good, 
at least as against an unverified motion to quash 


unsupported by evidence.®*^ The courts adopt a 
liberal construction in passing on the sufiKiency of 
a petition ®® 

Issues not raised by the pleadings or evidence 
need not be considered ®® 

Ezndence. Relevant and material evidence is ad¬ 
missible in a proceeding to remove a county offi¬ 
cer,^ and the existence of the grounds thereof must 
be clearly showm to warrant the removal of a 
county officer or agent.® 

Questions of Icpiv and fact. Wliere, under the 
statute, a jury trial is had in removal proceed¬ 
ings, where the evidence does not raise an issue, 
or where it conclusively exonerates the officer, 
the trial judge may withhold the issue from the 
jury, or he may disregard the jury’s findings, and 
render judgment denying removal.® On the other 
hand, issues on which the evidence is conflicting 
should be left for the determination of the jury.'* 

Decision. It has been held to be necessary that 
the decision in removal proceedings be rendered by 
the same board or officer that heard the evidence 
and conducted the trial.® 


91. Ill—^People ex rel Sweitzer v 
Gill, 9 NE2d 600, 291 Ill App 321, 
transferred 4 NE2d 489, 364 Ill 
344 

16 C.J p 496 note 92 
Extenaion of time for trial 
Where a striet compliance with 
statutory provisions as to time of 
trial becomes impossible because of 
the pendency of other proceedings, 
an extension of time may be grant¬ 
ed.—^Albrecht v Zimmerly, 136 NW 
240, 28 ND 337. 

92. Cal.—^Butler v. Scholefield, 201 
P 625, 64 Cal App 217 

93. N J —^Lindsey v Hudson Coun¬ 
ty, 160 A 212, 10 NJ.M1SC 627— 
Dinkel v Hudson County, 136 A 
420, 5 NJMisc. 326, affirmed 141 
A 919, 104 N J.Law 669. 

94. OomplAliLt held to state cause of 
aotlon 

Okl—Clark v Cherokee County ex 
rel Board of County Corners, 42 P 
2d 227, 171 Okl 177. 

Penulsslble pleadings 
Under some statutes the only 
pleadings allowed are the petition 
and answer. The answer is to be 
considered denied without a reply so 
far as the allegations thereof may 
conflict with the petition—State v 
Scott, 247 P 699, 36 Wyo. 108 
Persons qttuUiOed to make affidavit 
Members of grand jury who had 
indicted county officer for acts later 
asserted as grounds for r^noval 
were not diSQualified to make affi-. 

200 JS-68 


davit to petition for removal—^Hun¬ 
tress V State ex rel Todd, Tex Civ 
App, 88 S.W 2d 636, error dismissed 
96. WVa—White v. Gamer, 164 S 
B 247, 112 WVa 221 

96. NJ—^Roseberry v W’arren 
County Board of Taxation, 147 A 
642, 7 N J.Misc. 985 

97. Okl —^McCasland v. Board of 
Com'rs of Adair County, 268 P 750, 
126 Okl 103. 

98. Kan.—State v Allen, 6 Kan. 
213 

Tex—Poe v State, 10 SW 737, 
72 Tex. 625 
15 C J p 496 note 95. 

99. Tex —State ex rel Hale v 
O’Meara, Civ App, 74 S.W.2d 146. 

1. Tex —^Huntress v State ex rel 
Todd, Civ App, 88 S.W 2d 636, 
error dismissed 

Evidence of good faith and inno¬ 
cence of intentional wrong is ad¬ 
missible on the question of the will¬ 
fulness of defendant’s act—State v 
Meek, 127 NW. 1023, 148 Iowa 671, 
31 LRA.NS, 666, Ann Cas 1912C 
1075 

8. Fla—Gary v. Kissimmee River 
Cattle Co., 96 So 667, 86 Fla. 
268 

Evidence h^ sufficient 

(1) To sustain charges 
Ill—^People ex rel Sweitzer v Gill, 
9 N.E2d 600, 291 Ill App 821, 

transferred 4 N.E 2d 489, 364 Ill 
344 


Kan—State v Barker, 241 P. 2.63. 
119 Kan 853 

NJ—Roseberry v Warien County 
Board of Taxation, 147 A 642, 7 
NJMisc 986 

N.Y—People v Grifenhagen, 149 N 
T S 636, 164 App Div 180, appeal 
dismissed 108 NB 1105, 214 NT. 
652. 

Tex—Huntress v State ex rel Todd, 
Civ App , 88 S.W 2d 636, error dis¬ 
missed 

(2) To sustain order of reinstate¬ 

ment—^Essex County v Civil Service 
Commission of New Jersey, 121 A 
696, 98 N J.Lraw 671—^Middlesex 

County V Civil Service Commission, 
160 A 881, 10 NJMisc 754 

(3) To establish that dismissed 
timekeeper was not mere employee 
subject to summary dismissal, but 
holder of position entitled to hear¬ 
ing—Linden v. Board of Chosen 
freeholders of Sussex County, 192 A 
843, 16 N J.M 1 SC. 649. 

Evidence held insufficient 
N J—^Hunziker v Civil Service Com¬ 
mission, 160 A 828, 10 N J Misc, 
828 

NM—State v. Chaves, 146 P. 250, 19 
NM. 676 

3- Tex —State ex rel Hale v. 

O’Meara, Civ App, 74 S.W 2d 146. 
4. Iowa—State v Meek, 127 N.W. 
1023, 148 Iowa 671. 31 LRANS., 
566, Ann Cas 1912C 1076 
B- NT—People v Hamilton, 82 N. 

T S 884, 84 App Div. 369. 

16 C J. P 496 note 91. 
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Review. Under some statutes an appeal from, or 
a review of, an order of removal is permitted;^ 
and such appeal may act as a supersedeas of the 
order ^ Provision is sometimes made for review of 
an order of reinstatement.^ An appeal will not lie, 
however, to a body which has no jurisdiction to en¬ 
tertain it ® Where no time is prescribed by statute, 
an application for appeal must be made within a 
reasonable time determinable by the circumstances 
of each case.i® Where the removal proceedings are 
in the form of a civil action instituted by the county 
board, the board has authority to determine whether 
an adverse j’udgment against the accusation shall 
or shall not be appealed,as well as power to cause 
a dismissal of the action either before or after an 
appeal has been taken .^2 xhe appellate court, un¬ 
der a statute so providing, considers the appeal in a 
summary proceeding, without the intervention of a 
jury.i® The material questions before the court 
on review are whether there was substantial evi¬ 
dence to support the charges,and whether the 
statutory procedure for removal was followed, 
but, in the absence of a statute providing for a trial 


de novo,l® the reviewing court will not try the case 
on the merits.l'^ Where the record is incomplete, 
it will be presumed that the proceedings were for¬ 
mal and regular.lS 

The propriety of the proceedings for dismissal 
must be attacked directly and cannot be inquired 
into collaterally. 

§ 109. Compensation 

a. In general 

b. Amount 

c. Power to fix 

a. In (Skneral 

A county officer or agent claiming compensation must 
generally show not only the actual performance of 
services within the scope of his office or employment, 
but also a valid statute, constitutional provision, or law¬ 
ful contract authorizing such compensation. 

A county officer or agent claiming compensation 
must be able to show, not only that the services 
were performed for the county as such,but also a 
statute^i authorizing compensation for the particu- 


& Bel.—Appeal of Assessment 
Board of Kent County, 140 A. 701, 
3 W.WHarr. 583 

Iowa—^Hahn v Clayton, 255 N.W. 
696, 213 Iowa 543. 

Ky.—Lyon v. Bell, 120 SW2d 752, 
275 Ky, 69—^Lowe v. Common¬ 
wealth, 3 Mete. 237. 

N.J.—^Essex County v. Civil Service 
Commission of New Jersey, 121 A. 
695, 98 N.J.Law 671—^Lindsey v. 
Hudson County, 160 A. 212, 10 N 
J.Mlsc. 627. 

Ohio.—State ex rel Desprez v. Board 
of Com'rs of Hancock County, 189 
N,E. 666, 47 Ohio App, 1. 

Tex.—Eberstadt v. State, 49 S,W. 

654, 20 TexOivApp 164 
W.Va.—Kesllng v. Moore, 185 S E. 
246, 102 WVa 261 
Where no direct appeal from the 
order of removal is provided for, a 
review of the order may be secured 
by other appropriate proceeding 
Ky.—Stanley v Fiscal Court of Hop¬ 
kins County, 224 S.W. 1081, 189 Ky. 
390. 

Ohio.—State ex rel. Desprez v. Board 
of Com'rs of Hancock County, 189 
N.E 665, 47 Ohio App 1. 

7. Ill—Bx parte Thatcher, 7 Ill. 
167. 

8. N J.—^Bssex County v. Civil Serv¬ 
ice Commission of New Jersey, 121 

A. 695, 98 NJLaw 671—^Middlesex 
County V Civil Service Commis¬ 
sion, 160 A 881, 10 N.J Misc. 754 

9. Ohio—State v. Board of Corners 
of Hocking County, 128 NE. 286, 
101 Ohio St 336 

la WVa.—^Kesling v. Moore, 186 S 

B. 246, 102 W Va. 251. 


11. Okl —Sequoyah County v. 
Helms. 189 P 958, 40 Okl. 565 

12. OkL—Sequoyah County v. 
Helms, supra. 

13. Del —^Appeal of Assessment 
Board of Kent County, 140 A. 701, 
3 WWHarr. 683. 

14. Ky,—Lyon v. Bell, 120 S.W.2d 
752, 276 Ky 69 

15. Ky—^Lyon v Bell, supra. 

Wis—State ex rel Bsser v McBride, 
264 N.W. 667, 216 Wis. 674 
Amendment of petition, without 
compliance with statutory requisites 
incident to commencement of pro¬ 
ceedings, IS not error where such 
compliance was waived by defend¬ 
ant—^Huntress v. State ex rel. Todd, 
TexCxv.App, 88 SW2d 636, error 
dismissed. 

16. Del —Appeal of Assessment 
Board of Kent County, 140 A 701, 
8 W.W Harr. 583 

Bound by areoozd 

On appeal from decision of levy 
court removing members of board of. 
assessment, superior court was 
bound by levy court's record—Ap¬ 
peal of Assessment Board of Kent 
County, supra 

17. Wis.—State ex rel Baser v. Mc¬ 
Bride, 264 N.W 667, 215 Wis 674. 

18. Wis—State V. Prince, 45 Wis. 
610 

19. N.J —^Dinkel v. Hudson County, 
186 A. 420, 5 N J.M 1 SC. 326, affirm¬ 
ed 141 A. 919, 104 N.J Law 659. 

90. Cal —E^ox V Los Angeles 
County, 58 CaL 59. 
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Mont —^Brannm v Sweet Grass 
County, 293 P 970, 971, 88 Mont 
412, citing OorpuB jmris. 

21. Ky.—Goodlett v. Anderson 
County, 101 S.W.2d 421, 287 Ky. 
166—^Harlan County v. Blair, 49 S. 
W2d 1028, 248 Ky 777. 

Mont —^Brannin v. Sweet Grass 
County, 293 P. 970, 971, 88 Mont 
412, citing Corpus Juris. 

Okl,—^Broadwell v. Board of 
Com'rs of Sequoyah, County, 207 
P 296, 86 Okl 164—Board of 

Com'rs of Comanche County v. 
Compton, 187 P. 801, 77 OkL 196. 
Wash—State ex rel Ross v. King 
County, 71 P2d 870, 191 Wash. 
340. 

15 C J. P 496 note 11 
Authorisation to pay from traasuxy 
It 18 necessary in some jurisdic¬ 
tions to show not only a statute au¬ 
thorizing the official to receive com¬ 
pensation, but also a statute au¬ 
thorizing the county commissioners 
to pay for the services out of the 
county treasury —^Ellis v Steuben 
County. 54 NE. 882, 153 Ind. 91— 
State V. Roach, 24 N.B 106, 123 Ind 
167. 

Botioe 

Person dealing with county or its 
fiscal court must know that county 
is not liable for salaries earned, in 
absence of showing of statutory au¬ 
thority to incur, or legal obligation 
to' pay, them —^Farmer v. Marr, 88 
S W 2d 209, 238 Ky. 417. 

Statutory words mandatory 

The words “authorized and empow¬ 
ered," used in a statute providing 
that every county whose books and 
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lar services m question, or a constitutional provi¬ 
sion ,22 and which was in force at the tune the serv¬ 
ices were rendered, 2 * or else a contract therefor au¬ 
thorized by law.24 It is also generaUy necessary 
and incumbent on claimant to show that he actually 
performed the services for which he claims com¬ 
pensation,26 and that such services were within the 
official and ordinary scope of his office,** and were 
necessary to the proper performance of his lawful 
duties.27 In other words, a county official is enti¬ 
tled to compensation for the actual time he serves,** 
but no longer.29 While persons not rightfully in 
possession of county offices are not entitled to com- 
pensation,20 at least as against a de jure officer 
claiming such compensation,** yet under some cir¬ 
cumstances,** as, for instance, where there is no 
de jure officer claiming the compensation in ques¬ 
tion,** a de facto officer may be allowed compensa¬ 
tion for services rendered; and services performed 


before the person rendering them was appointed 
may be compensated, where the appointment is dat¬ 
ed back to the time when he began to perform the 
duties of his position.** The above rules do not 
preclude an official whose lawful duty it is to make 
certain disbursements from recovering his lawful 
compensation therefor, although such moneys are 
unlawfully handled by another officer.*® 

b. Amount 

Constitutional and statutory provisions govern as to 
the amount of compensation to which a county officer is 
entitled. 

As a general rule, constitutional and statutory 
provisions regulating the compensation of county 
oflScers are controlling in determining the amount 
of compensation to which such officers are enti- 
tled.36 Except where some specific constitutional 


accounts were audited, and which 
has not paid accountants making au¬ 
dit, IS authorized and empowered to 
compensate accountants, are manda¬ 
tory and not permissive —^Berridge 
V. Nickell. 178 P. 363, 91 Or. 51. 

22. Mont.—^Brannin v. Sweet Grass 
County, 293 P. 970, 971, 88 Mont 
412, citing Corpus Juris. 

Okl—Broadwell v Board of Com'rs 
of Sequoyah County, 207 P. 296, 86 
Okl 164—^Board of Com'rs of Co¬ 
manche County V. Compton, 187 P. 
801, 77 Okt 196. 

15 C J. p 497 note 12. 

OonstmotloiL 

In interpreting a constitutional 
provision relating to compensation 
of county officers, courts cannot eli¬ 
minate any of the language used, un¬ 
less no other conclusion is reason¬ 
ably possible.—Commonwealth v. 
Wert, 128 A. 484, 282 Pa. 675, 

2Si Ind —Sudbury v. Monroe Coun¬ 
ty, 62 NK 46, 167 Ind 446 

16 C.J, p 497 note 18. 

24. Mont—^Brannln v. Sweet Grass 
County, 298 P, 970, 971, 88 Mont 
412, citing Corpus Juris. 

Okl.—^Broadwell v. Board of Com'rs 
of Sequoyah County, 207 P, 296, 
86 Okl. 164—Board o'f Com'rs of 
Comanche County v. Compton, 187 
P 801, 77 OkL 196. 

15 C jr. p 497 note 14. 

Volunteers 

Liability on the doctrine of quan¬ 
tum meruit has no application to 
services rendered by a mere volun¬ 
teer to a county; so, where a teach¬ 
er sought compensation for services 
rendered a county, a condition prece¬ 
dent to any liability by the county 
was a substantial compliance with 
the law requiring a written contract 
between the teacher and the super¬ 
intendent of education —^Pltch v. Up¬ 
shaw, 177 So. 67. 180 Miss. 298. 


25. Pa.—^Trestrail v. Drewes, 26 Pa. 
List & Co 209. 

15 C J. p 497 note 16. 

26. Mich.—Gardner v. Newaygo 
County, 67 N.W 1091, 110 Mich. 
94. 

15 C.J. p 497 note 16 

27- Kan.—Sumner County v. Slm- 
I mons, 33 P. 18, 61 Kan 304. 

15 C J. p 497 note 17. 

2a. Cal —^Dillon v. Bicknell, 47 P, 
937, 116 CaL 111. 

S.C.—^Pinley y Laurens County, 36 
S.B. 588, 58 S C. 273. 

Tex—^Davenport v. Kastland County, 
60 SW. 248, 94 Tex. 277. 

29^ Ky—Campbell County v. Trapp, 
67 S W, 369, 113 Ky. 119, 23 Ky.L. 
2356 

16 C J. p 497 note 19. 

30. Mo.—Cunio V. Franklin County, 
286 S W. 1007, 316 Mo. 406. 

Okl—^Miller v. Board of Com’rs of 
Beaver County, 48 P.2d 734> 171 
Okl 653. 

16 C J. p 497 note 20. 

Ultra vlr«B appointee 

Attorney appointed by salary 
board for prothonotary, clerk of 
courts, register of wills, coroner, 
treasurer, and recorder of deeds, was 
not entitled to compensation from 
county for services rendered* since 
appointment was ultra vires the 
board.—^Bloom v. Washington Coun¬ 
ty, 160 A. 866, 807 Pa. 200. 

31. Mo.—State ex reL Abington v. 
Reynolds, 218 S.W. 834, 280 Mo. 
446, quashing record Abington v. 
Harwell, 211 S.W. 886, 201 Mo. 
App. 335, conformed to, App., 233 
SW. 1119. 

32. Colo.—^Board of Com'rs of Mont¬ 
rose County V. Wharton, 261 P. 4, 
82 Colo. 466. 


33. SC —^Blledge v. Wharton, 71 S. 
B. 657, 89 S.a 113. 

16 aJ. p 497 note 20 Ca3. 

34. NT.—Conway v. New York, 8 
Daly 306. 

35. Tex—^Bastrop County v. Hearn, 
8 S.W. 302, 70 Tex. 663. 

15 C.J. p 497 note 23. 

36. Ill—People V. FWck, 11 NB2d 
965, 367 IlL 446—Peabody v. Forest 
Preserve Dxst. of Cook County, 161 
NB 271. 320 Ill. 454. 

Okl.—Stouse V. Bxcise Board of Coal 
County. 38 P.2d 689, 170 OkL 9. 

Net income 

Under a statute whereby a county 
officer acquires title to the fees and 
other compensation received for 
services only In an amount of the net 
income of the office that does not 
exceed the “yearly compensation" fix¬ 
ed by statute, all reasonable expen¬ 
ditures for the salaries of clerks and 
assistants and the necessary expen¬ 
ditures for the proper operation of 
the office are to be deducted from 
the gross income to determine the 
'*net income** fit>m which the officer 
IS to get his “yearly compensation." 
—Sparkman v. County Budget Com¬ 
mission, 187 So. 809, 103 Fla. 242. 

Statute applicable 
A county officer's compensation 
will be computed according to a stat¬ 
ute in force at the tune of his elec¬ 
tion rather than to a statute which 
goes into effect after his election and 
before his induction into office, the 
purpose of which is to provide a new 
classification of counties as a basis 
for fixing salaries of county officials, 
but not to change the amount of 
such salaries as they had already 
been fixed by law.—^Nickerson v. 
Winslow, 138 P. 184, 140 P. 884, 22 
Wyo. 269. 
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provision is violated,the courts will not only up¬ 
hold the validity of statutes fixing or prescribing 
the compensation of county officers,38 but will re¬ 
fuse to take cognizance of an objection that the 
method of determining compensation that has been 
prescribed is unfair and inequitable.38 The pres¬ 
ence of an invalid clause or portion of such a stat¬ 
ute will not invalidate other portions of the act 
which are distinct and separable therefrom Ex¬ 
cept in so far as their requirements relate to im¬ 
material matters or are given merely with a view 
to the proper, orderly and prompt conduct of busi¬ 
ness,statutes fixing or regulating the amount of 
compensation of county officers are mandatory,^3 
and will be construed in accordance with the pur¬ 
pose and intention of the legislature or the people 
in passing them ^3 So where, as applied to a par¬ 
ticular officer, such a statute employs the phrase 
“fees of all kinds,” or some similar phrase, it will 
be held to embrace every kind of compensation al¬ 
lowed by law to him.^^ 

No valid obj'ecfion can be urged to a legislative 
enactment prescribing the compensation of county 
officers on the basis of either the assessable property 


valuation or the population of counties ,^8 ^nd, in¬ 
deed, such a classification according to population 
IS required by some constitutions ^6 However, it 
has been held that a constitutional provision author¬ 
izing the legislature to regulate the compensation 
of county officers is permissive in so far as it re¬ 
lates to the authority of the legislature to classify 
counties by population It is not required that 
the classification for fixing both fees and salaries 
be made by the same method ^8 Where the legis¬ 
lature is authorized to classify counties according 
to population for the purpose of fixing the salaries 
of county officers, it has, in the absence of a con¬ 
trary constitutional provision, the power to estab¬ 
lish the standard, as well as the body, by which 
the population is to be measured,^3 and, where it 
has exercised that power and established a stand¬ 
ard, such standard is the controlling basis for de¬ 
termining the compensation or salary of county of- 
ficers.50 In the absence of a statutory provision for 
determining the population of a county, the county 
board, in order to enable it to classify the officers 
governed by a statute and thus arrive at the amount 
of their compensation, may ascertain and determine 
such matter by any competent means.^i Except 


37. Pa —^Kucker v. Sunlight Oil, 
etc, Co. 79 A. 747. 230 Pa 628, 
AnnCasl912A 503 

38. Ark—Clay County v Ruff, 90 S 
W2d 474, 192 Ark 150 

Mo.—State ex rel O’Connor v Ried¬ 
el, 46 S.W.2d 131, 329 Mo 616 
Pa—Commonwealth ex rel v Wert. 
6 Pa.Dist & Co 484, affirmed 128 
A 484. 282 Pa 575 
16 CJ p 499 note 40. 

Fallxire to repeal Xormer acts pro¬ 
viding for retention of fees did not 
render inoperative a statute provid¬ 
ing fixed salary for officers in certain 
counties.—^Board of Sup’rs of Jack- 
son County V Dicker, 244 N.W. 236, 
260 Mich 78. 

39k S D —Brookings County v 

Murphy, 121 NW 793, 23 SD 
311. 

4a Cal.—^McCabe v Jefferds, 54 P, 
897,* 122 Cal 302—Miller v. Kister. 
8 P 813, 68 CaL 142 
Xnvalid as to oertaln officers 

A statute fixing the salaries of 
several different officers will not be 
held invalid in its entirety because 
invalid as to part of the officers 
Ill —Helliwell V. Sweitzer, 116 NE 
810, 278 Ill 248 

Minn.—State v Sullivan, 76 NW, 8, 
72 Mmn 126 
15 C.J p 499 note 42 

41. Mont—State ex rel. Jaumotte v. 
Zimmerman, 73 P.2d 548, 105 Mont 
464 

42. Tex —^Navarro County v. How¬ 


ard, 129 SW 867, 61 Tex Civ.App. 
335 

43. Ark —^Perry County v House, 
117 SW2d 342, 196 Ark 317— 
State V Swaim, 268 S W 866, 167 
Ark 225 

Ind—Groves v. Board of Com’rs of 
Lake County, 199 NB 137, 209 
Ind 371 

Tex—Duclos v Harris County, Civ. 
App, 291 SW 611, affirmed. Com 
App., 298 SW 417. 

Indefinite statute 

Where counties are divided into 
classes for the purpose of regrulating 
and adjusting the salaries of officers, 
and the language of a statute relat¬ 
ing to maximum salary is not entire¬ 
ly clear standing by itself, it will be 
construed to apply to each class of 
counties considered and treated by 
itself the same as though a separate 
act or chapter had been enacted for 
each class —State v. Drakeley, 148 
NW 768, 26 ND 87 
Persons within statute 

Statutes regulating the salary of 
county officers will not be construed 
to apply to matters or persons not 
within the legislative intent—Broad- 
dus V Pawnee County, 88 P 250, 16 
Okl. 473—^16 CJ p 499 note 45 

44. Tex—^Navarro County v How¬ 
ard, 129 SW 867, 61 Tex Civ App 
835 

‘^Specified fee allowed by law*’ 

Salary, or day, week, or monthly 
wage, fixed by county commission¬ 
ers by authority of law, and made 
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matter of record in their proceed¬ 
ings, held to amount to ‘‘specified fee 
allowed by law”—State v Scott, 247 
P. 699, 35 Wyo. 108 

45. S D.—^Brookings County v, 

Murphy, 121 NW. 798, 23 SD 
311 

4a Cal—^McFadden v Borden, 162 
P 977, 28 Cal App 471 
Colo—^Airy v. People, 40 P. 362, 21 
Colo 144. 

47. Mo—State ex rel O'Connor v 
Riedel, 46 SW2d 131, 329 Mo 
616. 

4a Colo.—^Airy v. People, 40 P. 362, 
21 Colo 144 

49. Wash—James v. McMillan, 194 
P 823, 113 Wash. 644 

sa Okl —^In re Cleveland’s Claim, 
180 P 862, 72 Okl 279 
Wash—James v McMillan, 194 P. 

828, 113 Wash 644 
Federal census as standard 

In determining applicability of 
maximum fee law, population of 
county for year 1902 and succeeding 
years is determined by last preced- 
mg federal census, not by vote cast 
in presidential election —Cameron 
County V Pox, Tex Com App, 61 S 
W 2d 483, affirming. Civ App , 42 S W 
2d 653, and rehearing denied. Com 
App., 64 S W 2d 140 

51. Neb.—In re Koyen, 199 N.W 
1022, 112 Neb. 237—Buffalo County 
V. Bowker, 197 N.W. 620. Ill Neb. 
762. 
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where it is specifically provided that counties are 
not by operation of law reclassified under a new 
census, but remain m the old classification until re¬ 
classified by the legislature,®2 statutes classifying 
counties according to populabon for the purpose of 
fixing salaries of county officers operate automati¬ 
cally to place a county withm or without a certain 
class on the last census showing it to have, or not 
to have, the required population and the same 
principle applies where the classification depends 
upon the assessed valuation of property rather than 
upon a difference in population.®^ However, such 
statutes do not so operate merely on the county at¬ 
taining such population, but only on the legal as¬ 
certainment of the fact by the census bureau;®® 
and a census placing a county in a particular class 
is no longer applicable to such county where, by 
force of circumstances, it relates to a substantially 
different territory ®® The compensation of an elec¬ 
tive or appointive officer whose salary is determined 
by the population of the county is fixed as of the 
date of his election or appointment, where a con¬ 
stitutional provision prohibits any alteration during 
the term.®'^ 

In determining whether the compensation of a 


county officer exceeds a constitutional limit, the 
amount of fees actually received during the calen¬ 
dar year, rather than the amount of fees earned, 
is controlling.®® 

Fjsr diem compensation. Where a county officer 
is compensated on a per diem basis he is entitled, 
in the absence of any evidence of abuse, to a full 
day's pay for each day upon which service is ren¬ 
dered m the performance of his duties, even though 
the service consumes only a fraction of the day ®® 

Interest, There is some authority to the effect 
that interest may and should be paid to a county 
officer on the sum due him as compensation where 
it IS not paid at the proper time,®® but there is also 
contrary authority.®^ 

c. Power to Fix 

The power to flx the compensation of county officers 
ts ordinarily vested in the legislature, but under applica¬ 
ble constitutional and statutory provisions such power 
may be vested in a subordinate body. 

Ordinarily, in the absence of a constitutional pro¬ 
vision fixing the compensation or salary of a coun¬ 
ty officer, the power to do so is vested in the leg¬ 
islature ®2 Subject to any limitations imposed by 


Mode and method of allowance by- 
county board see infra § 124. 

52. Cal—McFadden v Borden, 152 
P. 977, 28 Cal App. 471 

S3i Mont—State ex rel Jaumotte v 
Zimmerman, 73 P 2d 548, 550, 105 
Mont 464, quoting- Corptia Juris. 
Wash—James v McMillan, 194 P 
823, 113 Wash 644—^Faucher v 
Hosenoff, 118 P 316. 65 Wash 416 
Statutes prospective lu nature 

(1) A statute providing salary for 
certain county officers according to 
the last federal census is prospec¬ 
tive in its nature, and where, by 
reason of the fifteenth federal cen¬ 
sus, the population of a county 
theretofore governed by the act ceas¬ 
es to be within its terms, the statute 
no longer applies to such county — 
Board of Com’rs of Coal County v 
Mathews, 296 P. 481, 147 Okl. 296 

(2) Statute classifying counties, 
for purpose of officers' salaries, ac¬ 
cording to population and number of 
places at which court is held, in¬ 
cludes all counties which may sub¬ 
sequently come within stated class. 
—^Davis V Jasper County, 800 SW. 
493, 318 Mo 248 

Statute held applicable 
Okl—^Board of Com'rs of Coal Coun¬ 
ty V. Mathews, 296 P 481, 147 Okl 
296 

54. Mont.—State ex rel Jaumotte v. 
Zimmerman, 73 P 2d 548, 105 Mont 
464. 


County held one of first class for 

purpose of determining salaries of 
county officers—^Yuma County v 
Hodges, 177 P^ 270, 20 Anz 142. 

5& Mont.—State ex rel Jaumotte v 
Zimmerman, 73 P2d 548, 550, 105 
Mont 464, quoting Corxms Juris. 

Pa—Commonwealth v. Walter, 118 A 
510, 274 Pa 553—^Lewis v Lacka¬ 
wanna County, 60 A 162, 200 Pa 
590. I 

56. Seduction m territorial area 

A county operating under a max¬ 
imum fee law by virtue of its popu¬ 
lation as shown by the last federal 
census no longer operated under such 
law when its territorial area was 
subtantially reduced through the 
creation of another county, since the 
federal census no longer applied to 
It.—Cameron County v Fox, Tex 
Com App, 61 S W 2d 483, affirming, 
Civ App, 42 SW.2d 663, rehearing 
denied, Com App , 64 S W 2d 140 

57. Pa —Commonwealth v Walter, 
118 A 610, 274 Pa. 663. 

58. Ky —^McCracken County v 
Thompson's Bx’x, 104 S.W 3d 968, 
268 Ky. 253 

59. Pa.—Commonwealth ex rel 
Shoemaker v Thomas, 195 A. 103, 
828 Pa 19 

60. Tex—^Presidio County v Walk¬ 
er, 69 SW 97, 29 TexCiv.App 609 

Wash.—State v. Will, 103 P. 479, 104 
P 797, 64 Wash. 463. 

61. Ga.—^Holtzdaw v Buss, 49 Ga. 
116. 


Baoovery of interest denied 
Ill—Hall v Cook County, 196 N.E. 
54, 359 IlL 528, reversing 274 Ilk 
App 60S, transferred 187 NE. 454, 
363 Ill. 477. 

Va —^Board of Sup'rs of Culpeper 
County V. Coons, 94 S.B 201, 121 
Va 783 

62. Cal—^Miller v. Eister, 8 P. 813, 
68 Cal 142—Sarter v Siskiyou 
County, 183 P 852, 42 Cal App. 
630. 

Ind.—^Applegate v. State ex rel Pet- 
tijohn, 186 NE 911, 205 Ind. 122. 
Pa—Commonwealth v Wert, 128 A. 
484, 282 Pa. 575, affirming 6 Pa 
Dist & Co. 484 

SD—State ex rel. Lamm v. Spartz, 
256 N W 797, 62 S D 693. 

Tenn —^Henderson County v Wal¬ 
lace, 116 S.W 2d 1003. 173 Tenn 
184—^Hunter v. Conner, 277 S.W 
71, 162 Tenn. 268. 

15 C J p 498 note 33 
Power to fix compensation of assist¬ 
ants, deputies, and other employees 
see infra § 122 b 

Bodies not authorized to flx compen¬ 
sation of county officers 

(1) Budget commission—Spark¬ 
man V County Budget Commission. 
137 So. 809, 103 Fla. 242. 

(2) State tax commission.—^Love 
V. Dunnaway, 216 P. 822, 28 N.M. 
557. 

Power to regulate fees 
A constitutional provision author^ 
izing the legislature to provide for 
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the state constitution, the power or duty to fix the 
compensation of county officers or agents may be 
vested in the county board or similar body,®^ and 
in some jurisdictions, compensation or salaries not 
fixed by law should be fixed by the county board. 

Under some statutes authorizing the county court 
to fix the amount of fees of certain officers charge¬ 
able to the county, no other person or court may de¬ 
termine the amount thereof.®® While, under a 
constitutional provision requiring the legislature to 
prescribe the compensation of county officers, the 
legislature cannot delegate its power of legislation 
to any individual, officer, or board,®® it does not del¬ 
egate its authority when it fixes or prescribes the 
rule by which the compensation is to be ascertain¬ 
ed but leaves the ascertainment of the exact 
amount, according to the rule, to county boards.®^ 
Ordinarily a county board has no authority to limit 
subsequent boards in the exercise of their power to 
fix county salaries.®® 


§ 110. — Salary 

The salary of a county officer, once detemiined and 
not limited to a particular term, remains the same until 
changed 

The salary of a county officer, once determined 
and not limited to a particular term, remains so un¬ 
til changed.®® Since a salary provided by law, or 
fixed in a manner provided by law, cannot be waiv¬ 
ed, it cannot be withheld.*^® 

Matters appertaining to the salary of particular 
county officers are considered infra §§ 115-122. 

§111. —• Commissions 

A county officer Is entitled to only such commissions 
as are authorized by law. 

In accordance with the rules governing the right 
of a county officer to compensation generally, which 
are discussed in the preceding sections, a county 
officer is entitled to such commissions,and only 
such commissions,as are authorized by law. A 


and reiTulate the ‘‘fees” of all coun¬ 
ty officers includes and comprehends 
the “salaries” of county officers — 
State ex rel O’Connor v. Hledel, 46 
S W M 181, 829 Mo. 616. 

Constttutloiial provlMoxi hdld not to 
fix 

A constitutional provision that the 
fees of no executive or ministerial 
officer of any county, exclusive of 
the salaries actually paid to his 
necessary deputies, shall exceed the 
sum of ten thousand dollars for any 
one year, does not fix the amount of 
such officers’ total compensation or 
the amount which they may retain 
from the fees of their respective of¬ 
fices, but is simply a limitation on 
the maximum amount of compensa¬ 
tion which may be allowed them by 
the legislature without interfennsr 
with the latter’s right to confine the 
compensation of any one or all of 
them to what it may consider the 
actual value of the services render¬ 
ed in the office.—State ex rel Sa¬ 
line County V. Price, 246 S.W. 672, 
296 Mo. 121. 

63. Axis —Santa Cruz County v Mc- 
Knight 177 P. 266, 20 Anz 103. 
Ill.—People V. Smith, 158 N.B 418, 
827 III 11. 

Tenn—Carothers v Giles County, 39 
S.W.2d 584, 162 Tenn. 492, denying 
rehearmg 36 S.W.2d 882, 162 Tenn. 
435. 

15 C.J. p 498 notes 34-36. 

Mode and manner of allowance by 
board see infra § 124. 

Ooimty fiscal oourt, and not county 
judge, has authority to fix the sala¬ 
ry of county patrolmen.—Altes’ Bx’x 
v. BeauchaW, 126 S.W.2d 867, 277 
Ky. 491. 


Time of fixing 

(1) County boards in fixing such 
salaries must act at or within the 
time designated by statute — 
O’Rourke v. Board of Com'rs of Lake 
County, Ind , 18 JSTE 2d 380 

(2) Under some constitutions the 
county board must fix the whole 
compensation of county officers be¬ 
fore they enter on duties of office — 
People V Pnck, 11 NB2d 956, 367 
Ill 446. 

(3) Obviously the county board 
cannot fix salaries for the precoding 
year to be paid in twelve equal 
monthly installments.—Commission¬ 
ers’ Court of Nacogdoches County v 
Winder. Tex.CivAppp, 113 SW.2d 
277. 

Salary fixed by statute 

However, a statute giving the 
boards of supervisors power to fix 
the amount of the salary or compen¬ 
sation of any county officer or em¬ 
ployee, notwithstanding the provi¬ 
sions of any general or special law 
fixing such salary or compensation, 
has reference to such general or spe¬ 
cial laws as are presently in force 
and does not give the supervisors 
the power to fix the salary of an 
office created by a subsequent act 
which fixed the salary thereof — 
Wende v. Board of Sup’rs of Brie 
County, 196 N.T S 774, 208 AppDiv. 
510, reversing 187 NT.S 851, 116 
MIsc. 260, motion denied 197 N.T.S. 
661, 205 AppDiv. 862 

64. Md—Gaver v Frederick Coun¬ 
ty Com’rs, 8 A.2d 463 
Wash.—^Ruduick v. Pierce County, 54 
P.2d 409, 185 Wash. 289 

6B. Mo,—Ward v Christian County, 
111 S.W.2d 182, 341 Mo. 1115. I 
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66. Ark—Pulaski County v Caple, 
86 SW.2d 4, 191 Ark 340—Nixon 
V Allen, 234 S W, 46, 150 Ark 
244 

Fla—State v. Spencer, 87 So 634, 81 
Fla 211. 

15 C J p 498 note 37. 

67- Idaho.—^Reynolds r. Oneida 

County, 59 P 780, 6 Idaho 787 
Ohio.—Cricket v. State, 18 Ohio St 
9 

SD—^Brookings County v Murphy, 
121 N.W 793, 23 S.U. 311. 

15 C.Jr p 498 note 38. 

68. Mich.—^Atlas v. Wayne County, 
276 NW. 607, 281 Mich 696. 

Constitutionality of statutes delegat¬ 
ing power to fix salaries of coun¬ 
ty officers to county boards see 
Constitutional Law 6 140 c. 

69. Ky.—^Robinson v. Blliott Coun¬ 
ty Fiscal Court, 32 S.W.2d 554, 236 
Ky 68 

Change In personnel of the board 
of county commissioners does not 
ipso facto abrogate the action of a 
prior board in fixing the compensa¬ 
tion of county employees, for, while 
the personnel of the board may 
change, the board as such is a con¬ 
tinuing body, and its orders and di¬ 
rections continue in effect until 
changed.—^McGinley v. Hendershot. 
66 Pa Super. 145. 

70. Wash —State ex rel. Ross v. 
King County, 71 P.2d 870, 191 
Wash. 840. 

71. Pa.—^Philadelphia v. Martin, 17 
A. 507, 125 Pa. 688. 

12 CJr p 146 note 89 [a] (1). 

73. Ga—Glyxm County v. Dubberly, 
96 SB 566, 148 Oa. 290, answer 
to certified questions conformed to 
96 S.B3. 992, 22 G«uApp. 603. 
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county commissioners* court may, within constitu¬ 
tional limitations, contract for the payment of com¬ 
missions for services rendered the county.'^^ 

Right of a county treasurer to commissions is 
discussed infra § 119. 

§ 112. - Fees 

A county officer's right to collect and retain fees for 
services depends on the provisions of state constitution 
and statutes. 

Ordinarily a county officer cannot collect and re¬ 
tain fees for services unless such remuneration is 
expressly authorized by statute,and such provi¬ 
sions should be construed in accordance with the 
intention and purpose with which they were pass¬ 
ed.'^® Accordingly it has been held that, where a 
county officer receives a salary, fees or funds col¬ 
lected by him belong to the county, unless there is 
a plain and clear legislative intent to grant them to 
the officer,*^® and unless such legislative intent is 
consistent with constitutional provisions.77 Stat¬ 
utes entitling county officers to particular fees for 
the performance of given services do not contem¬ 


plate that wholly constructive fees or charges by 
officers should be allowed against a county,'^® nor 
that an officer should be permitted to split a single 
service into many constituent elements for the pur¬ 
pose of asserting a claim to a higher compensation 
than would be otherwise permissible.'^® On the oth¬ 
er hand, a constitutional provision requiring sal¬ 
aried county officers to pay all fees which they may 
be authorized to receive into the county treasury 
does not prohibit a county officer from retaining for 
his own use fees received by him for services ren¬ 
dered as agent for the state;®® nor is such reten¬ 
tion within the scope of a constitutional provision 
forbidding any increase in the emoluments of a 
county officer.®^ 

§ 113. — Change of Compensation 

Subject to constitutional limitations, the legislature 
may, at its option, increase or decrease the compensa¬ 
tion of a county officer, or It may attach additional du¬ 
ties to the office without increasing the compensa¬ 
tion. 

Where not in contravention of the state constitu¬ 
tion,®® the legislature may, at its option, increase or 


73. Payment out of dOUngneiLt tax¬ 
es 

Under a constitutional provision 
authorizing: the county commission- 
•era* court to exercise Junsdlotion 
over county business, a contract by 
such court for the maJcing of an ab¬ 
stract of county property on which 
taxes are delinquent and for pay¬ 
ment of commissions therefor out of 
aU the delinquent taxes collected is 
county busmess, notwithstanding: 
such taxes Involve a part of the state 
^delinquent taxes —Cherokee County 
V Odom, 16 SW.2d 688, 118 Tex. 
288, reversing:, Civ.App., 297 S.W. 
1056. 

74. Ky—Goodlett v. Anderson Coun¬ 

ty, 101 SW.2d 421, 267 Ky. 166— 
Harlan County v Blair, 49 S W 2d 
1028, 243 Ky. 777—^Nichols v 

Board of Education of Danville, 
23 SW2d 607, 232 Ky. 428—Log:an 
County V Russell, 262 S W 953, 
203 Ky 592—Graves County v 
Roach, 248 S W. 176, 197 Ky 734 

Rig:ht of county treasurer to fees see 
infra 9 119. 

Pxom oounty 

“Three things must he found to 
concur before the county court is 
authorized to allow a claim against 
a county in favor of an officer for 
fees: (1) There must be specific 
statutory authority to the officer 
to make a charge for the service ren¬ 
dered ... (2) He must be re¬ 

quired by the statute, or by the rules 
of practice, or order of the court, to 
perform the service And (3) the 
statute must indicate expressly, or 
by fair intendment, the mtention to 


permit the fee allowed by the stat¬ 
ute for the service to he charged 
against the county”—State, for Use 
and Benefit of Independence County, 
V. Baker, 126 SW.2d 937, 939, 197 
Ark. 1075—^Miller County v. Magee, 

7 S.W,2d 978, 974, 177 Ark. 762— 
Logan County v. Trimm, 22 S.W 
164, 67 Ark. 487, 

7Bw Paitloular provlBloiui oonstmed 

(1) In construing provision in con¬ 
stitution that fees of county officers 
should be regulated by law and that 
in counties or cities having popula¬ 
tion of seventy five thousand or more 
the county officers should be paid a 
salary to bo fixed by law, provision 
that fees of county officers should be 
regulated by law could not be elimi¬ 
nated, and the word ”or” after the 
word “counties” cotild not be elimi¬ 
nated and the word “of” or “with” 
substituted therefor.—Herold v. Tal¬ 
bott. 88 S.W.2d 303. 261 Ky. 634 

(2) A statute providing that clerks | 
of court, masters in ^chancery, coun¬ 
ty trustees, registers of deeds, and 
sherilCs throughout the state shall 
be deprived of their fees and com¬ 
pensated only by salary as herein¬ 
after provided must be construed as 
depriving such officers of their fees 
in counties of less than thirty thou¬ 
sand population, although salary for 
such officers was not thereinafter 
provided—Hickman v. Wright, 210 
S W. 447, 141 Tenn. 412. 

76. N.T—^McCabe v, Aulls, 206 N 

T S 689, 123 Misc. 471, 

16 (U P 498 note 29. 
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Xa ease of doubt between the 
rights of the county and of a sal¬ 
aried public officer to certain funds, 
the doubt should be resolved m favor 
of the county —State v. Drakeley, 
143 NW 768, 26 N.D 87. 

77- Colo—^E«l Paso County v. Shel¬ 
don, 149 P 616, 59 Colo. 499. 

15 C.J. p 498 note 30. 

78. Fla.—^McLeod v. Santa Rosa 
County, 167 So. 87, 116 Fla. 888. 

79. Fla —^McLeod v. Santa Rosa 
County, supra. 

80. Pa.—^Tork County v. Fry, 138 
A. 868, 290 Pa. 310. 

81. Pa—^Allegheny County v. Har¬ 
ris, 43 Pa.Co. 79, 62 Pittsb-LegJ. 
409, 13 Just. 130, 262. 

88. Ga.—Abbott v. Commissioners 
of Roads and Revenues of Fulton 
County, 129 S.E. 38, 160 Ga. 657. 
Prohibitions of increases or de¬ 
creases of officer's compensation 
during term of office see the C.J. 
S. title Officers § 95, also 15 O.J. P 
499 notes 63-66, p 500 notes 74—79, 
46 C.J. p 1021 note 22--p 1627 
note 2. 

Abolishlug ooastitutloiial office 
In the absence of a valid law pro¬ 
viding compensation for certain 
county officers, a statutory provision 
that the salaries fixed thereby shall 
remain m force only until a cer¬ 
tain date in effect abolishes a con¬ 
stitutional office by abolishing com¬ 
pensation therefor, and violates a 
constituttonal provision that the leg¬ 
islature shall provide suitable com¬ 
pensation for all officers.—Moore v- 
Tuxuca County, 107 So. 659, 148 Ml»3. 
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decrease the compensation of a county officer, or 
it may attach additional duties to the office without 
increasing the compensation, provided it does not 
do so in an arbitrary or discriminatory manner.^^ 
In determining the validity of a statute changing 
the compensation of county officers the courts will 
resolve all doubts in its favor, and, when reasonably 
possible, the statute will be upheld ^5 While a stat¬ 
ute prohibiting a county officer from receiving com¬ 
missions for performing certain duties is not invalid 
where it does not affect the compensation to which 
such officer has been entitled for acting as such,S6 
a statute purporting to deprive such an officer of 
fees already earned is unconstitutional and void 
While different statutes relating to the compensa¬ 
tion of county officers will be harmonized in so far 
as is possible, 8 8 and although repeal by implication 
is not favored,®^ such statutes or portions thereof 
may be repealed by later statutes, not only in ex¬ 
press terms, but by implication, where the acts are 
inconsistent and irreconcilable,9® and this some¬ 
times happens as to different acts passed at the 


same legislative session.®^ A statute dealing only 
with the compensation of county officers will con¬ 
trol over the terms of another conflicting statute 
having some other main object and treating the 
subject of compensation only incidentally.^^ a re¬ 
duction in the amount of appropriations for the sal¬ 
aries of county officers has been considered as a 
legislative declaration that the salaries of such offi¬ 
cers would be reduced on a proportionate basis so 
as to bring the aggregate within the amount appro¬ 
priated for their pa3nQient.®3 

Ordinarily where the compensation of a county 
officer IS fixed by statute, it can only be changed by 
statute,®^ and where a county officer's salary is fixed 
by a general law it continues as fixed unless there 
has been a vahd and constitutional change in the 
general law.^S 

Under a statute authorizing the board of county 
commissioners to fix or determine the salaries of 
county officers before a certain time, an attempted 
reduction in the salary of a county officer after the 
expiration of such time is ineffective.®^ A statu- 


821. motion overruled 108 So. 900. 143 
Miss. 839 

sa, Tenn—^Hunter v Conner, 277 S 
W. 71. 152 Tenn 268. 

16 CJ. p 600 note 69 
Act lield to idiow Intent tliat sal¬ 
aries of certain county oncers be 
subject to change—Plowden v. Beat- 
tie, 193 SB 651, 185 SC. 229. 

84. Tenn—State v. Stewart, 247 S 
W. 984, 147 Tenn 376—Hickman 
V. Wright, 210 S.W. 447, 141 Tenn 
412. 

Destraotlon of nmformity 

(1) A statute changing the com¬ 
pensation of certain county officers is 
unconstitutional where it destroys 
the uniformity of operation of a 
general law and is special and local 
in Its character—^Miller v. Kister, 8 
P. 813, 68 Cal 142. 

(2) So the proviso of a statutory 
amendment empowering the legisla¬ 
ture to supplement the salary of 
mdividual county officers when it 
deems the salary provided by the 
general salary law inadequate is un¬ 
constitutional—^Henderson County v 
Wallace, 116 S.W 2d 1003, 173 Tenn 
184. 

Police power 

A statute depriving county officers 
of fees in counties of more than a 
certam population, which affected 
only one county, is not a valid exer¬ 
cise of police power, since it does 
not pertam to nor affect the public 
safety, the public health, or the pub¬ 
lic morals, but is a revenue act 
passed solely in the interest of such 
county, nor is it an act regulating 
county matters as a governmental or 


political entity—State v. Stewart, 
247 SW 984. 147 Tenn. 876 
85. Ga.—^Abbott v. Commissioners 
of Roads and Revenues of Fulton 
County, 129 SE 38, 160 Ga 657. 
Ky—Shaw v Fox, 65 SW2d 11, 246 
Ky. 842 

Tenn—^Hunter v. Conner, 277 SW 
71, 152 Tenn 268. 

88- Ga —^McFarlin v. Board of 
Drainage Com'rs of Middle River 
Dist, 113 SB 447, 163 Ga 766 

87. SC—Salley v. McCoy, 189 S.H 
196, 182 SC 249. 

88. Ark—^Kendall v Ramsey, 19 S 
W.2d 1020, 179 Ark 984 

Miss—Dugger v Board of Sup^s of 
Panola County, 104 So 459. 139 
Miss. 552. 

N.T—McCabe v Aulls, 205 NTS 
689, 123 Misc 471 
15 C.J. p 500 note 70. 

ConstrouLg udependent auLeudments 
In construing independent provi¬ 
sions of an amendatory statute regu¬ 
lating the compensation of county of¬ 
ficers each amendment will be con¬ 
strued without reference to the ef¬ 
fect of the others—^Rauch v Board 
of Com’rs of Manon County, 124 N B 
704. 72 Ind.App 412. 

Earlier act held not repealed ex¬ 
cept as to conflict therewith.—Orange 
County v. Robinson, 149 So 604, 111 
Fla 402 

89- NT—^McCabe v. Aulls, 205 N. 
TS. 689, 123 Misc 471 

Tex—Meek v. Wheeler County, Civ 
App, 125 SW2d 831, error grant¬ 
ed. 

90. Ind.—Rauch v Board of Com’rs 
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of Marion County, 124 NE. 704, 
72 Ind App 412 
15 C J p 600 note 71. 

CSomprehensive statute 

Where a new statute, in Itself, 
comprehends the entire subject of 
compensation of certain county offi¬ 
cers, and creates a new, entire, and 
independent system with respect 
thereto it has been held to repeal 
all previous systems and laws re¬ 
specting the same subject matter — 
Meek v. Wheeler County, Tex Civ. 
App., 126 S W 2d 331, error granted. 

91. N.D,—State v. Drakeley, 143 N. 
W. 768, 26 N.D 87. 

Statute held not impliedly repealed 
by statute passed at same session^ 
Jacobi V. Clazkson, SD, 244 NW. 
535. 

98. ND.—State V Drakeley, 148 N. 

W 768, 26 ND 87. 

15 CJ p 600 note 73 

9a SC —^Plowden v Beattie, 193 S. 
B 651, 185 S C. 229. 

Effect of statute 

Appropriation acts amending provi¬ 
sions of a general law as to the 
amount of the salaries of county 
officers did not affect the proportion 
of the salaries to be paid by the 
state and county respectively—^Wal¬ 
lace V Sumter County, 1 S B 2d 346, 
189 SC 395 

94. Mont —Hicks v Stillwater Coun¬ 
ty, 274 P. 296. 84 Mont. 38. 

96. SC—Smith V Ashmore, 192 S. 
B 565, 184 S C. 316 

98. Utah —Price v. Tuttle, 268 P- 
1016, 70 Utah 156. 
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tory provision enacted for the sole purpose of lim¬ 
iting the time from which salary increases should 
hegin cannot be enlarged so as to authorize in¬ 
creases beginning prior to the time specified.^^ 

While some of the statutory changes as to the 
compensation of county officers disclose a legisla¬ 
tive intent to compensate such officers in a portion 
or all of the fees collected by them and to fix their 
maximum compensation,9* and some result from an 
intent to change the basis for ascertaining the sal¬ 
aries of county officers, as from an assessed valua¬ 
tion to a population basis,others are due to at¬ 
tempts to abolish the fee system with its attendant 
cvils.^ In some states these legislative changes 
have not made all county offices salaried offices 
and some statutes providing for a reduction of sal¬ 
ary by the formation of a pension fund are con¬ 
strued not to apply to public county officers chosen 
by election ® Where the legislature reduces the 
fees of a county office to an amount wholly unrea¬ 
sonable as a salary limit, this may warrant the in¬ 
ference that the legislature supposed the office to be 
a salaried office; but it does not necessarily indi¬ 
cate a legislative intent to change the office from a 
fee to a salary basis.^ Where a statute changing 
the basis for ascertaining salaries expressly pro¬ 
vides that it shall not apply to officers elected or 
appointed prior to the taking effect of the act, the 
intent so expressed will be given effect® 

§ 114. - Additional Compensation 

Ordinarily a county otficor whose compensation Is 
definitely fixed by statute is not entitled to additional 
compensation, unless the services on which his claim for 
additional compensation rests were outside the scope 
of his official duties. 


Where the salary or compensation of a county 
official is definitely fixed by law, it is generally held 
that such sum is intended to include his entire offi¬ 
cial remuneration, and to preclude extra charges 
for any services whatsoever,® unless it is clear that 
the statute contemplated and intended additional 
compensation for certain extra services.*^ The basic 
test, however, is whether the services on which the 
claim for additional compensation rests were within 
the scope of duties imposed by the statute fixing the 
compensation;® and compensation may be recover¬ 
ed by a county official for the performance of serv¬ 
ices entirely outside the scope of the duties of the 
office, where the services were performed under a 
lawful contract with the county commissioners.® 
Generally speaking it may be said that when enu¬ 
merating the fees which a particular officer may 
charge it will be presumed that the legislature meant 
to designate with precision the services for which 
he should receive fees, and that such fees should be 
his full compensation for services incidental to his 
office.^® In arriving at these conclusions, the courts 
apply the general rule that, where a statute imposes 
a duty on a public officer, it is presumed to be per¬ 
formed by him in consideration of the general emol¬ 
uments of his office, unless the legislature has clear¬ 
ly indicated that compensation shall be paid for the 
performance of the duty so imposed.^^ 

§ 115. Compensation of Particular OfEcers 
and Agents 

The compensation of particular county officers 
or agents is discussed in detail in the sections im¬ 
mediately following. Examine Pocket Parts for 
later cases. 


97. Miss —Smith v. Chickasaw 

County, 125 So 706, 166 Miss. 171, 
overruling suggestions of error 126 
So 96. 156 Miss 171 

Se. Fla.—Flood v. State, 129 So 861, 
100 Fla TO. 

99. ND—Ray v Beery, 163 NW 
269, 36 N D 646 
Cimmvm during term of office 

Under the express provisions of 
some statutes, a county officer is en¬ 
titled to increased salary for the 
remainder of his term, where a cen¬ 
sus taken during his term shows an 
Increase of population sufficient to 
place the county in a higher class — 
Delaware County v Williams, 136 P 
420, 88 Okl 738. 

1- Ohio —State ex rel Lander v 
Prestien, 16 Ohio NP.,NS, 289. 
Tenn.—^Hunter v Conner, 277 S W. 71, 
162 Tenn 258. 

16 C.J p 499 note 67. 


9L SD—Jordan v. Mellette County, 
161 K.W 279. 38 S.D. 299. 

a Ill.—Helliwell V Sweitzer, 116 N 
B 810, 278 Ill 248. 

15 C J p 499 note 60 

4. SD—Jordan v. Mellette County, 
161 N.W 279, 38 SD 299. 

5. ND—Ray v. Beery, 168 N.W 
269, 36 N.D. 646. 

6. Ky —^Logan County v Russell, 
262 SW. 963, 203 Ky. 592. 

Mont —^Brannin v Sweet Grass 

County, 293 P 970, 971, 88 Mont 
412, Quoting Corpus Jans. 

Pa—Schuylkill County v, Wiest, 101 
A 761, 267 Pa 426 

16 C J p 497 note 26 

Authority of county board to in¬ 
crease statutory compensation see 
infra 3 124 

7. Mont —Brannin v Sweet Grass 
County, 293 P 970, 971, 88 Mont. 
412, Quoting Corpus Jons. 
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Neb—State v Silver, 2 NW. 215, 9 
Neb 85 

16 CJ p 501 note 90 tb]. 

Under provision authorizing over, 
time compensation, there must be 
some indication that a county em¬ 
ployee was requested to perform the 
overtime service by the proper offi¬ 
cials, in order to entitle him to re¬ 
cover therefor —Habryl v Cook 
County, 19 NB2d 143, 298 IlLApp. 
479. 

8. Md—Gaver v. Frederick County 
Corners, 8 A 2d 463. 

9. Cal—Mousseau v. Garey, 262 P. 
324. 200 Cal 201 

15 C J. p 498 note 32. 

10. Mont—^Brannin v. Sweet Grass 
County, 293 P 970, 971, 88 Mont. 
412, Quoting Corpus Jtixls. 

Pa—Sipler v. Clarion County, 8 Pa. 
Dist. 253. 

j 11. Ohio —Sage v. Vinton County, 

I 92 NB 24, 82 Ohio St. 186. 
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§ 116. — Auditor 

The compensation of county auditors Is ordinarily 
regulated by statute. 

The compensation to be paid a county auditor is 
primarily a matter of statutory regulation.^^ Under 
some statutes he is compensated by the allowance 
of fees for the performance of his duties, such as 
the transcribing or registering of papers or docu¬ 
ments,^3 the indexing of records,or the service 
of notices, when this is one of the duties of his of¬ 
fice Also, under some statutes, he is given a 
percentage as commission for the management of 
funds and under others he is allowed a salary, 
the amount thereof depending on the population of 
the county, 13 as determined by the last federal cen¬ 
sus,!* QY on the value of the property thereim^o Al¬ 
so some statutes have contemplated that the compen¬ 
sation of the auditors of particular counties should 
consist in part of salary and in part of fees.^i 
While the statutes are construed not to provide 
double compensation for the same services,^^ and 
not to entitle the auditor to compensation other than 
that provided by law,*3 some statutes are construed 
to authorize double compensation in counties in 
which there are two judicial districts on account 
of this imposing double or at least additional work 
on the county auditor 2^ The effect of a statute 
stating that the fees and compensation provided for 
by statute shall be in full for all services lawfully 
required to be done by county auditors is to prevent 
agreements between the auditor and the county 


commissioners as to the rate of any compensation 
which he is to receive.25 Fees collected for taking 
affidavits under a statute providing that they shall 
belong to the county do so belong, although the aud¬ 
itor or his deputy is also a notary public 26 As to 
compensation for an entire matter partly perform¬ 
ed by a particular auditor and partly by his succes¬ 
sor, the auditor is entitled to proportionate compen¬ 
sation, but no more, for the time he serves, regard¬ 
less of whether he retires at the expiration of his 
term27 qj. holds over.23 

§ 117. - Clerk 

A county clerk is entitled to such compensation, and 
only such compensation, as Is provided by law 

The compensation of county clerks is ordinarily 
regulated by statutory or constitutional provision. 
Under some statutes the compensation of such an 
officer consists of fees for the performance of his 
various duties,** while under other statutes he is 
paid a stated salary** or a salary and fees ;*! and, 
where a salary has been provided, it is obnoxious to 
some constitutional provisions for the legislature to 
provide for the retention by the clerk of certain 
fees in addition to the salary.** Under some con¬ 
stitutions and statutes a coimty clerk is not entitled 
to appropriate any fees to his own use until the 
amount of his compensation has been fixed by the 
county board.** 

As in the case of county officers generally, a 
county clerk is entitled to the compensation provid- 


12. On dlvudon of oonnfey, auditor, 
under the controlling’ statute, held 
entitled to a certain salary—Quigg 
V. Stanley County, 172 NW. 606, 42 
S.D. 1. 

13. Ind—^Miaml County v. Jay, 18 
Ind. 423 

Neb.—State v. Wallichs, 20 N.W. 
27, 16 Neb. 110. 

14. Ohio.—State v. Godfrey, 24 Ohio 
Cir.Ct, 466. 

15. Ind—^Parker v. Wayne County, 
5$ Ind. 38. 

16. Ind—Pifleld ▼. Porter County, 
29 Ind. 693. 

17. Substitution of Used salary for 
percentage 

Where, prior to the time for set¬ 
tlement under a statute authorizing 
the compensating of county auditors 
by percentages, in the nature of an 
annual salary, a statute substituting 
a fixed salary for the percentages be¬ 
comes effective, an auditor is entitled 
to percentages in such amount only 
as Is proportionate to the part of 
his official year elapsing prior to 
-the effective date of the salary stat¬ 
ute. 


Ohio.—State ex rel. Stilwell v. Lew¬ 
is, 10 Ohio N P ,N S, 234. 

18- Ind—Stout V. Grant County, 8 
N.E 222. 107 Ind- 343 

Ohio—State v Akins, 18 Ohio Cir. 
Ct S49. 10 Ohio CirDec 121. 

16 C J p 600 note 86. 

19. Ind—Hanlon v. Floyd County, 
68 Ind. 123. 

2a S D —^Brookings County v. Mur¬ 
phy. 121 NW. 793, 28 S D. 311. 

16 C J. p 601 note 87. 

81. Ohio.—State v. Akins, 18 Ohio 
Cir.Ct. 849, 10 Ohio Cir.Dec 121 

22. Ind —^Pifleld v. Porter County, 
29 Ind. 693 

23. N.C—Reed v. Madison County, 
196 SE. 620, 213 N.G 146. 

15 C.J. p 601 note 90. 

24. Miss.—Johnston v. Brame, 78 
So. 721, 112 Miss 665. 

25. Ohio —Sage v. Vinton County, 
92 NE 24, 82 Ohio St. 186. 

28- Ind—Sharp v. State, 99 N.E 
1072, 54 Ind.App. 182. 

27. Ind.—Wright v. McGmnis, 87 
Ind. 421. 


28- S C —Finley v Laurens County, 
36 S.E 588, 58 S C. 278 
29. ALTk—State, for Use and Benefit 
of Independence County v Baker, 
126 SW2d 987, 197 Ark 1076 
16 C.J p 601 note 97. 

30m NM—^Nye v Board of Comers 
of Eddy County, 9 P 2d 1023, 36 
NM. 169. 

Okl —^Drolte v. Board of County 
Com'rs of Ellis County, 56 P.2d 
800, 176 Okl 622 
16 C J. p *601 note 98 
Bower to place on salary 

County board of supervisors had 
right to place the county clerk on 
salary instead of salary and fee 
basis.—Toan v. McGinn, 260 N.W. 
108, 271 Mich. 28 

31. Tex —^Ellis County v. Thomp¬ 
son, 64 S.W. 927, 66 S.W. 48, 96 
Tex. 22. 

32. Colo—^People v. Brown, 160 P. 
1038, 62 Colo. 126—El Paso Coun¬ 
ty V Shelden, 149 P. 616, 69 Colo. 
499. 

Right to retain fees generally see 
supra S 112 

33. IlL—Purcell v. Parks, 82 Ill. 
346. 
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ed by law on showing that he has performed the 
required services,^^ but is entitled to no compensa¬ 
tion other than that provided by law, and not to 
that when the services performed by him do not 
come within the meaning of the statute.35 So, un¬ 
der a statute allowing additional compensation to 
county clerks until relieved of certain duties, but 
providing that such amounts shall be payable only 
to the deputy performing such duties, a county clerk 
who fails to appoint a deputy and himself so serves 
is not entitled to compensation additional to his stat¬ 
utory salary.^® On the other hand, in the absence 
of a constitutional or statutory provision to the con¬ 
trary, a county clerk may be entitled to compensa¬ 
tion for services outside his official duties.®^ More¬ 


over, a statute providing that the county clerk shall 
make no charge for certain services requested by 
another named official does not apply where the 
request emanates from a person other than the of¬ 
ficial named in the statute,®* or where the services 
asked are more onerous than the statute contem¬ 
plated.®* 

Where a statute authorizes a fee, but docs not 
state who shall pay it, the expense is to be borne 
by the person for whom the services are rendered, 
and not by the county.^* However, under a stat¬ 
ute allowing fees for services not performed for 
third persons, such fees are necessarily chargeable 
to the county.41 The county clerk has been held to 


34 . Va—^Board of Sup'ra of Cul¬ 
peper County V Coons, 94 S.B. 201, 
121 Va. 783. 

15 C J p 601 note 8 
PartictOar itexns 

Under statute authorizing allow¬ 
ance of fee “for recording every 
paper not heretofore provided for,'* 
county and prohate clerh is entitled 
to fee for recording county treasur¬ 
er’s Quarterly settlement, and for 
Quorum court attending and record¬ 
ing the acts of the court.—State, for 
Use and Benefit of Independence 
County, v. Baker, 126 S.W.2d 937, 
197 Ark. 1075. 

3Sb Ark.—State, for Use and Benefit 
of Independence County, v. Baker, 
126 SW2d 987, 197 Ark. 1076— 
Standford v. Wheeler, 28 Ark. 144. 
Ky—Goodlett V Ajiderson County, 
101 SW.2d 421, 267 Ky, 166--Car- 
rell V. Miller Finance Co., 63 SW. 
2d 791, 250 ICy 648. 

NY—McCabe v Aulls, 205 NTS. 
689, 123 Misa 471. 

Tex.—^Meek v. WTheeler County, Civ.' 
App., 126 S.W 2d 331, error grant¬ 
ed. 

Va —Board of Sup'rs of Culpeper 
County V. Coons, 94 SB. 201, 121 
Va. 783. 

Wash—State v. Norgard, 48 P.2d 
618, 183 Wash. 208. 

15 C J. P 501 note 4. 

AUowanoe of prior claims immaterial 
That court allowed and board of 
supervisors approved payment of 
similar claims would be immaterial 
in determining whether county 
clerk’s claim for compensation in ad¬ 
dition to salary was properly re¬ 
fused—^Board of Sup’rs of Culpeper 
County V. Coons, 94 S B 201, 121 Va. 
783 

“The basla of aUowaaioe to an offi¬ 
cer ... IS his trouble and risk, 
or in other words, his actual service 
and responsibility.”—Jackson v- 
Siglm, 10 Or. 93, 95. 

Interest 

In the absence of a statute or' au¬ 
thorized agrreement to the contrary. 


a county clerk is not entitled to in¬ 
terest on the unpaid amount of al¬ 
lowances made him by order of the 
county board —^Board of Sup’rs of 
Culpeper County v. Coons, 94 SB. 
201, 121 Va 783. 

Umitation to specified snm 

Some statutes limit the total com¬ 
pensation of the clerk, or hie com¬ 
pensation for certain services, to a 
specified sum. 

Colo.—Garfield County v. Leonard, 67 
P. 693, 26 Colo 145. 

Okl—Grant County v. McKinley, 66 
P. 1044, 8 Okl. 128 

Tex —Sparks v. Kaufman County, 
PlvApp, 194 SW. 605. 

Work partially performed 

In the event of a county clerk peiv 
forming part of a certain piece of 
work and his successor completing 
it and the latter agreeing to a 
certain division of the fee with the 
former, the former has no ground of 
complaint against the county, the 
statute under which the work was 
done contemplating that the county 
should be liable only to the officer 
completing and delivering the work. 
—^Allen V Clark County, 158 SW 
155, 108 Ark. 498. 

3GL NM—^Nye v. Board of Com’rs 
of Eddy County, 9 P.2d 1023j 36 
N.M. 169. 

“Such amoTuits’’ and “additional oons/- 
pensation” constmed 
The words “such amounts’* in such 
a statute mean the “additional com¬ 
pensation” which county clerks are 
to receive until relieved of the pre¬ 
scribed duties, while the phrase “ad¬ 
ditional compensation” means “ad¬ 
ditional allowance,” and not mone¬ 
tary compensation—Nye v. Board of 
Com’rs of Eddy County, supra- 

37- Additional compensation gener¬ 
ally see supra § 114. 

As pnrcliasing agent 

County clerk may be lawfully com¬ 
pensated for services as purchasing 
agent while occupying latter office — 
Mousseau v. Garey, 252 P. 324, 200 
Cal. 201. 


3& NY—Matter of Snyder, 42 N. 

Y S 1065. 12 App.Div. 139 

39. NY—People v. Franey, 124 N. 

Y S 963, 68 Misc. 107, affirmed 125 
NYS 1136, 140 AppDiv. 885 

4a Ky—Owen County v. Walker, 
133 SW 236, 141 Ky. 616 
Wakliig deed 

Under a statute providing that for 
services under the revenue laws the 
county clerk shall receive a certain 
fee for making a deed to the pur¬ 
chaser for lands sold at delinQuent 
tax sales, the purchaser at such 
sale should pay the fee, and not the 
county—Sanderson v. Williams, 218 
S.W 179, 142 Ark 91. 

Filing pledges nnder Conmpt Fzac- 
tice Act 

The statute reQuinng candidates 
to file pledges that the Corrupt 
Practice Act has not been violated 
with county clerk does not con¬ 
template that the county pay the 
costs, so as to authorize clerk to 
collect charges therefor from the 
county, but such costs must be 
borne by the candidates.—State, for 
Use and Benefit of Independence 
County, V. Baker, 126 SW.2d 987, 
197 Ark. 1075. 

41. Mo.—^Ward v. Christian Coun¬ 
ty. Ill SW.2d 182, 341 Mo. 1116 
ConxLty court’s approval of county 
clerk’s Quarterly reports of fees, by^ 
allowance thereof to clerk in annual" 
settlements, is final only as respects 
fees actually reported, and hence 
could not have effect of showing that 
clerk was entitled to more than he 
actually received by virtue of fees 
not properly reported—Ward v 
Christian County, supra. 

Necessity for report 

A statute requiring county clerks 
to charge and collect all fees ac¬ 
cruing except fees chargeable to the 
county, and to report all fees charg¬ 
ed and collected, manifests under¬ 
standing that previous law required 
fees chargeable to the county to be 
reported.—Ward v. Christian County, 
supra. 
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be entitled to receive from the county pay for cer¬ 
tain services rendered county officials directly, al¬ 
though a strict construction of the law would re¬ 
quire such officials to pay for such services in the 
first instance and then obtain reimbursement from 
the county.^ 2 Where by virtue of statute the fees 
above a certain amount go to the county, a clerk 
cannot legally charge less than the statutory fee 
prescribed 

Estoppel, In the absence of any resulting loss 
or detriment to the county, or a mutual agreement 
to accept less, the acceptance under protest of less 
than the salary lawfully due a county clerk does 
not estop him from claiming the difference between 
the amount lawfully due and the amount actually 
paid*^ 

§ 118, —— Surveyor 

County surveyors are generafly limited to the com¬ 
pensation provided by statute. 

Statutes relating to, and fixing the compensation 
of, county surveyors are ordinarily controlling in 
determining the amount of compensation to which 
such an officer is entitkd,^5 and such statutes must 
be strictly construed.^® While under some statutes 
a county surveyor is entitled to a salary,the com¬ 
pensation may be on a per diem basis^® for days of 
actual service.'*^ Under some circumstances, a 


county surveyor or engineer will be entitled to com¬ 
pensation for the full time that he serves, although 
his formal appointment or employment was made 
after he started to perform his duties and was re¬ 
scinded before he completed them ^0 Where the 
compensation of a county surveyor is fixed by stat¬ 
ute he is entitled to such compensation during the 
term of his office, and an order of the county board 
to the auditor to withhold it is without authority 
and of no force and effect.^l While one qualifying 
as county surveyor with full knowledge as to the 
compensation attached to such office cannot there¬ 
after complain of its inadequacy,52 the mere accept¬ 
ance of a less amount than is legally due such an 
officer does not estop him from thereafter claiming 
the balance due 

§ 119 . Treasurer 

a. In general 

b. Regulation by county board 
a. In General 

In the absence of any estoppel or waiver, a county 
treasurer is entitled to such compensation, and only such 
compensation, as is provided by law. 

The compensation of county treasurers is ordina¬ 
rily regulated by constitutional or statutory provi¬ 
sion,^* and It may be stated as a general rule that 


42. NY—People v. Howard, 137 N 
TS 496, 162 AppDiv 621. 

4a. Neb—State v Scott. 69 NW 
893, 41 Neb 263—State v Hazelet, 
69 NW 891, 41 Neb 267. 

44. NJ—Crater v Somerset Coun¬ 
ty, 4 A 2d 19. 17 NJMisc 133 

45. Ark —Prairie County v Radi- 
can, 296 SW 80, 174 Ark 622 

Minn—State v Smith, 87 NW. 776, 
84 Minn 295. 

PresumptloiL as to legislative oousteu 
eratloiL 

In determining whether a statute 
fixing the compensation of a county 
surveyor is constitutional, it must 
be presumed that the legislature 
considered advantages accruing to 
the incumbent in addition to the fixed 
salary—Butler v Williams, 279 P. 
992, 207 Cal 732. 

Statute held ooojrtitiitloiial 

Act fixing county surveyor's salary 
at ten dollars per month held not 
unconstitutional.—^Butler v. Williams, 
supra. 

46. Cal—Sarter v Siskiyou County, 
183 P. 862i 42 Cal App 530. 

Failure to reenact as repecQ 

Under a constitutional provision 
that no law shall be revised or 
amended by reference to its title, but 
shall be reenacted and published at 


length, the amendment of a statute 
or statute relating to the compensa¬ 
tion of a county surveyor operates as 
a repeal of those parts which are not 
reenacted—Shearer v. Flanery, 228 
P. 649, 68 Cal App. 91. 

47. Cal,—^Butler v Williams, 279 P 
992, 207 Cal 732 

Mo—State ex rel Koehler v Bulger, 
233 SW. 486, 289 Mo 441. 

48. Mont —Wade v. Lewis and 
Clarke County, 61 P. 879, 24 Mont 
336. 

49. Ohio—SpafPord v State, 30 Ohio 
CirCt 33 

Sa Neb—^Holmvig v Dakota Coun¬ 
ty, 134 NW. 166, 90 Neb 676 
15 CJ p 504 notes 51, 52. 

61. Utah—^Argyle v. Wright, 224 P. 
649, 63 Utah 184 

62. Cal—^Butler v. Williams, 279 P. 
992, 207 Cal. 732. 

63. Mont —^Hicks v. Stillwater Coun¬ 
ty, 274 P. 296, 84 Mont. 88 

54. Fixatlou of waxImuTn. oompeiu 
satiou 

Act requiring that compensation of 
treasurers of sixth class counties be 
fixed under existing law, but fixing 
maximum compensation, does not es¬ 
tablish uniform, mandatory system 
fixing their compensation —^Buttorff 
IV Cumberland County, 167 A. 588, 

I 312 Pa. 503. 


Local and. general acts 

(1) A local act fixing the salary of 
a particular county treasurer is not 
impliedly repealed by a subsequent 
general act not inconsistent there¬ 
with—^Buttorft V Cumberland Coun¬ 
ty, 167 A 688, 312 Pa 603 

(2) A local act is also controlling 
as against a subsequent statute re¬ 
lating to county treasurers* compen¬ 
sation generally, where it stands un¬ 
challenged and in full force—^Phil¬ 
lips V. Hanks, 113 SB 806, 164 Ga. 
244 

(3) A subsequent local act or coun¬ 
ty charter provision as to county 
treasurer’s compensation supersedes 
general law relating thereto—^Regan 
V San Mateo County, Cal.App, 90 P. 
2d 366 

(4) Where a local act provides both 
salary and fees for a county treas¬ 
urer, it IS repealed by a general act 
providing compensation by salary 
only—Stokes v Dauphin County, 6 
PaDist & Co 126 

Treasurer as coniity ofltoer 

A county treasurer is a county ofll- 
cer within the meaning of a consti¬ 
tutional provision authorizing the 
legislature to regulate the compensa¬ 
tion of county ofllcers—^In re Opin¬ 
ions of Justices, 143 So. 346, 226 
Ala. 869. 
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such an officer is entitled to such compensation, and 
only such compensation, as is provided by law 55 
A salaried county treasurer, like all salaried offi¬ 
cers, see supra § 114, takes his office cum onere,®® 
and where additional duties are imposed on him by 
statute he is not entitled to additional compensa¬ 
tion unless it is so provided by statute.®^ 

Under some statutes there is a marked difference 
between fees and commissions which the county 
treasurer is required by law to charge and his sal¬ 
ary or compensation.®® Statutes placing a county 
treasurer on a salary basis usually state, either ex¬ 
pressly or impliedly, that the salary provided shall 
be in lieu of all other compensation.®® Under such 
a statute the salary is the only compensation which 
the treasurer can accept for his official service. 


and all the fees and commissions which he is au¬ 
thorized to receive belong to the county Even 
where fees in addition to his salar>^ are granted 
him by statute, the treasurer is not entitled thereto 
where the constitution of the state provides that his 
salary shall be his only compensation.®^ On the 
other hand, where the state constitution or statutes 
permit a county treasurer to collect and retain fees 
as compensation, he may do so on performance of 
the duties or services entitling him thereto,®® even 
though he does not hold office at the time of its pay¬ 
ment,®® and, as to services already performed, not- 
withstandmg the subsequent passage of an act plac¬ 
ing the treasurer solely on a salary basis.®^ Even 
in the case of an imperfect performance of the serv¬ 
ice the county may not be in a position to raise the 
point so as to deprive the treasurer of his fee.®® 


55. Anz—^Ross v Cochise County, 
177 P 931, 20 Anz. 167—-Hicks v. 
Cochise County, 177 P. 28, 20 Arlz 
138 

Ark—Brown v Epperson, 228 SW 
1048, 148 Ark 62 

Pa—Snyder County v Wagrenseller, 
106 A 297, 262 Pa 269, aflarming 
66 Pa Super 345—Sell v Lehigh 
County, 69 Pa Super. 664—^Dixon v 
Butler, 23 PaBist. & Co 412— 
Stokes V Dauphin County, 6 Pa. 
Dist & Co 126 

Va —^Hechler’s Ex’x v Kemp, 96 S E 
400, 122 Va. 628 

56. Mmn —Trovaton v Pennington 
County, 160 N.W 766, 186 Minn. 
274 

57. Mich—Board of Sup'rs of Jack- 
son County V Dicker, 244 NW. 236, 
260 Mich 78 

Pa—Sell V Lehigh County, 69 Po. 
Super. 664—Mumma v Dauphin 
County Com'rs, 30 PaDist 73, 

15 C J p 502 note 16 
MaWug treasurear eac offloio super- 
visor of aggeaenLeaits did not entitle 
him to additional compensation, since 
It did not create a new office, hut 
merely added new duties to the of¬ 
fice of county treasurer—^People v. 
Wabash Ry Co., 117 NE 1018, 281 
Ill 311 

Tzea4ntrer of drainage districts 
Under a statute providing that in 
counties having county depositories 
the treasurer shall receive an annual 
salary of three hundred dollars per 
annum in monthly payments, but no 
other fees, a county treasurer, who 
IS acting treasurer of drainage dis¬ 
tricts orgamzed in the county, is not 
precluded from recovering such com¬ 
missions as are provided by statute 
as compensation for handling the 
funds conung into his hands as treas¬ 
urer of such drainage districts — 
Board of Drainage Com’rs of Le- 
fiore County v Flanagan, 89 So 7, 
126 Miss. 429. 


5®. Colo —Otero County v Otero 
Irr. Dist. 139 P 646, 56 Colo 616 
16 CJ p 602 note 12 

59. Pa—^York County v Pry, 138 A 
868, 290 Pa 310—Schuylkill Coun¬ 
ty V Wiest. 101 A. 761, 267 Pa. 
425 

16 CJ. p 502 notes 13, 14 

60. Cal—Regan v San Mateo Coun¬ 
ty, App , 90 P 2d 366 

Pa—O’Gara v Phillips, 147 A 613, 
297 Pa 626—Dixon v Butler Coun¬ 
ty, 23 PaDist. & Co 412—McHugh 
V James, 10 Pa.Dist & Co 232— 
Schuylkill County v Wiest, 44 Pa 
Co 223, 12 Schuylkill Leg Reg 161, 
affirmed 101 A. 761, 267 Pa. 425 
Fees and commissions of county 
register of wills payable to county 
treasurer, are not so payable for his 
benefit in hus private or official ca¬ 
pacity, but are paid into treasury 
because they belong to county—^Mc- 
Coach V. Sheehan, 101 A 829, 257 
Pa 545 

Commlssiosis on services read.ered 
subordinate districts 

That county treasurer's services in 
collecting and disbursing unseated 
land taxes were rendered to subor- 
dmate districts would not prevent 
county claiming commissions due on 
account of such services.—O'Gara v 
Phillips, 147 A, 618, 297 Pa. 626. 

61. Ill—Jones V. O’Connell, 107 N. 
E 731, 266 Ill 443 

62. S C —Smith V Greenville Coun¬ 
ty, 199 S.B. 416, 188 S C. 349. 

16 C J. p 502 note 20. 

Services rendered state 

(1) A constitutional provision re¬ 
quiring salaried officers to pay all 
fees into the state or county treas¬ 
ury does not prohibit a county treas¬ 
urer from retaining fees and com¬ 
missions received by hna for serv¬ 
ices rendered as agent for the state 
—York County v Fry, 138 A 868, 
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290 Pa. 310—Schuylkill County v. 
Gnihler, 82 Pa.Super. 392 

(2) Such right accrues, however, 
only where the agency was created 
by express designation—York Coun¬ 
ty V Pry, supra—^Appeal of Bach¬ 
man, 118 A 363, 274 Pa. 420—^Mc¬ 
Hugh V. James, 10 PaDist & Co 
232 

Substantial compliance with duties 
prescribed by statute held to entitle 
treasurer to fee—Smith v Green¬ 
ville County, 199 S E. 416, 188 S.C 
349 

68- S.C—^Perrin v Scarborough, 128 
SE 45, 132 S.C 355 

64. S C.—^Wallace v Sumter County, 
1 SB 2d 346, 189 SC. 396—Salley 
V McCoy, 189 SB 196, 182 SC 
249 

Time of collection immatexial 
All fees collected on tax execu¬ 
tions issued and delivered prior to 
effective date of statute under which 
county treasurer could legally be 
deprived of such fees were recovera¬ 
ble by treasurer, whether fees were 
collected before or after the effective 
date of the statute —Wallace v Sum¬ 
ter County, 1 S E 2d 345, 189 S.C. 
395. 

65. SC —Smith v. Greenville Coun¬ 
ty, 199 SE 416, 188 SC 349 

Waiver of objections by acceptance 
of benefits 

In county treasurer’s action against 
county to recover fees under statute 
providing that treasurer should re¬ 
ceive one dollar for every tax execu¬ 
tion issued by him and collected in 
full from defaulting taxpayer, coun¬ 
ty could not object as to form or 
manner of issuance of tax execu¬ 
tions, since such objections were 
waived by the paying of the ex¬ 
ecutions by the taxpayers and the 
acceptance of the benefits thereof by 
! the county, including the penalty 
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A cotinty treasurer, however, is not entitled to 
charge or to retain any fee for services except 
wh^re express authority therefor is given by stat¬ 
ute,®® even though the attempted charge represents 
the reasonable value of the services rendered 

Where the compensation of a county treasurer is 
not otherwise fixed, it may, where a statute so pro¬ 
vides, consist of a percentage of the moneys han¬ 
dled by him as treasurer.®® Statutes allowing a 
commission on moneys handled apply only to actual 
money, in the strict sense of the term,®® and to, and 
only to, funds which are named in, or come within 
the terms of the statute,*?® and the treasurer is enti¬ 
tled to a commission when, and only when, he has 
handled, received, or paid out, the money within 
the meaning of the particular statute.^^ In the ab¬ 
sence of a statute placing a limitation thereon,'?^ the 
treasurer is entitled to the full amount of the pre¬ 
scribed percentages, regardless of their amount.*?® 
A statutory limitation as to amount applies to the 
term and not to the incumbent.*?^ So, where a 
treasurer serves a period short of a term, the 
amoimt of his compensation is to be determined, not 
by the amount of the commissions accruing during 
that period, but by apportionment in accordance 


with the time of service;'?® and where one treasur¬ 
er succeeds another during the term, both together 
cannot recewe more than the amount limited by 
statute.*?® However, it has been held that the first 
incumbent, holding office for only a part of a year, 
IS entitled to the statutory percentage on the amount 
collected, or received and paid out, by him, although 
it exceeds the proportionate amount of the maxi¬ 
mum yearly compensation allowed.*?^ The treas¬ 
urer will not be allowed to split a single fund into 
two funds, in order to obtain a higher percentage 
or double compensation ;*?® neither will the treasur¬ 
er be allowed to strike balances for periods shorter 
in time than those contemplated by statute, for the 
purpose of making the amounts smaller and the 
commissions larger.*?® Statutes allowing the treas¬ 
urer separate commissions for receiving and pay¬ 
ing out the same money®® are construed to confine 
the treasurer to two commissions ®i The right of 
a county treasurer to compensation is not defeated 
by the fact that the act of the auditor in issuing or¬ 
ders was unlawful,®® or that the bonds, the moneys 
from the sale of which passed through his hands, 
were afterward shown to be void,®® but he is not 
entitled to commissions for receiving and disbursing 
money illegally borrowed by the counly aulhonties.®^ 


which, went to the county —Smith v. 
G-reenville County, supra, 

06. N.D —Far^o v. Cass County, 160 
NW. 76, 85 ITD 372. 

15 C.J. P 503 note 21. 

eff. N.D.—^Farffo v. Cass County, su¬ 
pra. 

16 C J p 603 note 22. 

08 , NC—Board of Drainagre Com'rs 
of Mattamuskeet District v, Credle, 
109 SF 88, 182 NC 442. 

Pa— ^Flower v. Leslie, 2 Pa.Dist, & 
Co. 161. 

16 C.J. P 602 note 19. 

69, Tex— McKinney v. Rohmson. 19 
S.W. 699, 84 Tex. 489. 

15 C J. p 603 note 23 

TO. Ark—^Brown v Epperson, 228 S 
W. 1048, 148 Ark. 62. 

K.C—^Board of Drainage Com’rs of 
Mattamuskeet Dist v. Credle, 109 
SB. 88, 182 NC 442. 

Pa—^Flower v. Leslie, 2 PaDist, & 
Co. 151. 

Tex—^Baxter v. Rusk County, Civ. 

App, 11 SW.2d 648. 

IS C J. P 603 note 24. 

Bonwwed nLoaegr 

Under constitutional and statutory 
provisions in Georgia, a county treas¬ 
urer is not entitled to a commission 
for handling money borrowed hy 
county authorities, unless all of it 
was borrowed and used to support 
casual deficiencies of revenue, mon¬ 
ey so borrowed and used being '*coun¬ 


ty funds»»—Williams v Sumter 
County, 94 SB. 913, 21 GaApp 716 

71- Miss—^Board of Sup’rs of War¬ 
ren County V Eteickett, 86 So 116, 
123 Miss 30. 

Pa—^Flower v, Leslie, 2 PaDist & 
Co. 161 

Tex—^Baxter v. Rusk County, Civ 
App., 11 SW.2d 648. 

15 C J. p 503 note 26. 

79. Neb—^Bedwell v Custer County, 
70 NW 946, 51 ITeh. 387 
NT—Upham v. State, 66 NB 987, 
174 NT. 336, affirming 71 NTS. 
1160, 62 AppDiv 631. 
OonunlMdoiui to which Umltatioiui ap¬ 
plicable 

(1) In Texas a statutory limita¬ 
tion on the amoimt of commissions 
allowed a county treasurer applies to 
and includes commissions allowed 
such officer for handling school 
funds, as well as those for handling 
county funds —^Harris County v 
Charlton. 243 S.W 460, 112 Tex 19. 
reversing Charlton v. Hams County, 
Civ App., 234 SW. 135, and modified 
on other grounds 245 SW. 644. 

(2) Such limitation does not, how¬ 
ever, apply to commissions provided 
for services to drainage and imga- 
tion districts —^Hams County v 
Charlton, 243 S W, 469, 111 Tex. 688, 
affirmmg Charlton v Hams County, 
Civ App, 228 SW 969 

73. Minn —^Doe v. Washingrton Coun¬ 
ty, 15 N.W. 679, 30 Minn. 392. 
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74. Miss—Davis v. Adams, 60 So. 
668, 96 Miss. 177 

Neb—^Barnes v. Red Willow County, 
87 N.W. 319, 62 Neb 606. 

75. Tex.—Tom Green County v Mot¬ 
ley, Com App, 118 SW.2a 306, re¬ 
versing Motley V. Tom Green Coun¬ 
ty, Civ App. 93 SW2d 768. 

15 C J p 504 note 40 [a]. 

70. Miss—^Davis v. Adams, 50 So. 
568, 96 Miss 177. 

Neb—^Barnes v Red Willow County, 
87 NW. 319, 62 Neb 506. 

77. Minn.—^Beatty v. Sibley County, 
21 N.W 548, 32 Minn 470. 

15 C J p 504 note 40 

78. Ark.—^Hodges v. Prairie County, 
96 S.W 988, 80 Ark. 62. 

15 C.J p 604 note 41. 

79. Ga—^Burks v Dougherty Coun¬ 
ty, 26 SB. 270, 99 Ga. 181. 

80. Ga—^Monroe County v. Proctor, 
64 Ga 172 

81. Ga.—^Roberts v. Dancer, 87 SB 
287, 144 Ga 341—Hall v. Greene 
County, 46 S B. 69, 119 Ga 268, 25^ 

15 C.J. P 504 note 44 

82. Ind—Graham v. State, 66 Ind. 
386. 

83. Tex—^Llano County v. Moore, 
14 SW 162, 77 Tex 616 

34 , Ga—Williams v. Sumter Coun¬ 
ty. 94 SB 913, 21 GaApp. 716. 

15 C J. p 604 note 47. 
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In some jurisdictions, where the annual salary of 
the county treasurer is fixed by statute, it becomes 
by operation of law, if earned, a fixed liability of 
the county,*85 and when the term served includes 
a fraction of a year the intendment is that such 
fraction shall be compensated pro rata.86 However, 
a county treasurer holding’ over after the expiration 
of his elective term of office by reason of the failure 
of his elected successor to qualify, and who wrong¬ 
fully refuses to deliver possession of the office to his 
duly appointed successor, cannot demand payment 
of the statutory salary for the time he has wrong¬ 
fully held possession of the office.87 

Estoppel and waiver. In the absence of any com¬ 
promise and settlement, the acceptance, under a 
void order of a county board, of a sum less than 
is legally due a county treasurer does not estop 
him from subsequently asserting a claim to the 
amount to which he is legally entitled ,8® nor is such 
a claim precluded on the grounds of waiver, where 
the treasurer enters a timely protest and demand 
for the full amount.89 Moreover, the mere fact 
that a treasurer failed to include certain commis¬ 
sions in his final settlement with the county, or 
that he carried certain commissions in an open bank 
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account as county treasurer without withdrawing 
therefrom,^! does not preclude him from thereafter 
asserting a claim thereto, and the fact that such 
officer and the county board acted without right in 
presenting, paying, and accepting payment of ex¬ 
pense items out of salary funds does not justify 
a refusal to pay his salary.82 A county treasurer 
may, however, waive any right to excess fees paid 
over to a county under an invalid statute where he 
acquiesces in their receipt by the county,^3 and 
such an officer may waive any right he may have to 
extra compensation where he continues to perform 
extra-legal duties with knowledge that he will not 
be paid therefor.®^ 

b. Kegnlation by County Board 

The power to ftx the compensation of county treas¬ 
urers may be delegated to the county board; and, If 
in fixing such compensation the board does not abuse 
Its discretion and stays within the limits of its power. Its 
exercise of such authority is not subject to review. 

Subject to any limitations imposed thereon, the 
power of regulating the compensation of county 
treasurers may be delegated to the county board, 
but the county board, in the exercise of such author¬ 
ity, cannot exceed the power granted it,96 as, for 


COUNTIES 


85. Anz—^Maricopa County v Arm¬ 
strong*, 25 F 2d 1023, 42 Anz 317 

88. Ala—^Morgan County v Fidelity 
& Deposit Co, 77 So 233, 200 Ala 
690 

87. Okl.—^Miller v Board of Com’rs 
of Beaver County, 43 P.2d 734, 
171 Okl. 653 

88. Tex—^Blaufman County v Gas¬ 
ton, Civ.App, 250 SW. 741, 

ControUing legal principle 
"The principle of law applies here 
that a debt fixed in amount and ab¬ 
solutely payable cannot be discharg¬ 
ed by payment by the debtor and ac¬ 
ceptance by the creditor of a less 
amount, and that the payment and 
acceptance of a less amount fur¬ 
nishes no consideration whatever for 
the relinquishment of the balance 
owing"—Greer v. Hunt County, Tex, 
ComApp, 249 S W. 831, 838, revers¬ 
ing Hunt County v, Greer, Civ^A^pp, 
214 SW 605 

Knowledge of county courts Inten.. 
tion 

The fact that a county treasurer 
knew when he became a candidate 
and at the time he qualified that the 
county commissioners* court did not 
intend to allow hixn the compensa¬ 
tion fixed by statute did not estop 
him from claiming and retaining 
such compensation—Smith v. Wise 
County, TexCivApp, 187 S.W 706 
—Montgomery Count^ v. TaJley, Tex. 
Civ.App, 169 S.W. 1141. 


89. Tex—^Kaufman County v, Gas- 
I ton, CivApp., 250 SW 741. 
Ttuniiig ovw balaaco not wnivor 
The fact that a county treasurer 
turned over the balance in his hands 
to his successor without retaining 
his commissions did not amount to a 
waiver of his right afterward to 
claim the balance due him, where 
there was no express authority for 
his retaining his fees and no express 
authority for his drawing on the de¬ 
pository to pay them without prop¬ 
erly drawn warrant—Greer v. Hunt 
County, Tex ComApp, 249 SW. 831, 
reversing Hunt County v. Greer, Civ. 
App., 214 S W 606. 

98. Ark.—Shaver v. Sharp County, 
34 SW 261, 6 Ark. 76. 

Tex—^Llano County v. Moore, 14 S 
W. 162, 77 Tex. 516. 

91- Pa.—O'Gara v. Phillips, 147 A 
613, 297 Pa. 526. 

92. Ariz—Maricopa County v. Arm¬ 
strong, 25 P.2d 1023, 42 Ariz. 317. 

93. Ohio —State ex rel. Lauder v. 
Prestien, 16 Ohio NP.,N.S, 289 

94. Tex.—Stephens v. Mills County, 
Civ.App., 113 S.W2d 944 

96. Colo.—People v. Arthur, 186 P. 
516, 67 Colo 616 

Mo.—State ex rel Deitrich v. Daues, 
287 SW. 490, 315 Mo. 701, quash¬ 
ing Dietrich v. Brickey, App, 277 
S.W. 616—Sanderson v. Pike Coun¬ 
ty, 93 S.W. 982. 196 Mo. 698—Die¬ 
trich v. Brickey. App.. 48 SW.2d 
69. 


Allowance of salaries of county of¬ 
ficers generally see Infra $ 124 

Katnxo of power 

Power granted to fix commissions 
to be received by county treasurer 
subject to maximum limit is dele¬ 
gated discretionary legislative power. 
—^Throckmorton County v Thomp¬ 
son, CivApp, 96 S.W.2d 826, re¬ 
versed on other grounds, Tex. 115 
S.W.2d 1102. 

Fladiig treasurer on salary basis 
County board of supervisors had 
right to place the county treasurer 
on salary instead of salary and fee 
basis.—^Toan v. McGinn, 260 NW. 
108, 271 Mich. 28. 

Time and mode of payment 

A statute providing that the coun¬ 
ty treasurer shall receive such com¬ 
pensation as may be allowed by the 
court of county commissioners, in 
no case exceeding a certain per cent 
on the money received and paid out, 
and In no case exceeding a certain 
sum, imposes no restriction upon 
the court's discretion as to the mode 
and time of pajnxiecit, whether the 
compensation be “allowed** from time 
to time as percentage on sums re¬ 
ceived and disbursed, or "allowed,** 
once for all, by fixing an annual sal¬ 
ary.—^Morgan County v. Fidelity & 
Deposit Co., 77 So 233, 200 Ala. 
690. 

98. Tex—^Throckmorton County v. 
Thompson, 116 S W.2d 1102, 131 
Ter. 643, reversing, Civ.App., 98 
S.W.2d 826. 
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example, by attempting to fix a salary instead of 
commissions.^*^ Some statutes prescribe a maxi¬ 
mum rate or amount which the county board or 
similar body may allow the treasurer, and in the 
absence of a valid exercise of its power by the coun¬ 
ty board, the treasurer is entitled to the maximum 
fee allowed by the statute,®* but the county board 
in the exercise of its power may reduce the maxi¬ 
mum amount to be paid to a sum less than the stat¬ 
utory maximum,®® notwithstanding its failure to 
fix the rate of such commissions,^ since in such a 
case the maximum rate provided by the statute may 
be collected until the amount fixed by the board’s 
order is reached.^ Under such statutes the county 
board may at any, time fix the county treasurer’s 
future compensation,® and may change the rate aft¬ 
er it has once been fixed,^ but it cannot, by chang¬ 
ing an existing order, reduce the compensation 
earned for past services.® An order of the county 
board fixing the compensation of the county treas¬ 
urer, when so intended, continues in force until 
modified or repealed;® and the fact that the per¬ 
centage as fixed by such an order is erroneously 
entered on the minutes does not entitle the treas¬ 
urer to a greater percentage than that fixed by the 
order ^ Neither audits nor advice or direction from 
any member of the county board or of the auditor 


general’s staff can annul a legislative mandate 
adopted by a county board providing that the coun¬ 
ty treasurer’s salary shall be his full compensation 
and that the fees collected by him belong to the 
county.* 

The power to fix the compensation of county offi¬ 
cers generally is treated supra § 109 b, and the 
mode and manner of allowance by county boards 
generally infra § 124. 

Jud%cial review Except where an abuse of dis¬ 
cretion is shown,® the courts are ordinarily with¬ 
out power to interfere with the county board in the 
exercise of its power to regulate the compensation 
of county treasurers.^® However, under some stat¬ 
utes, which provide for the fixing of a commission 
by the county commissioners with the approval of 
the county auditors, an appeal lies to a certain 
named court in a case where the commissioners and 
the auditors fail to fix the compensation,!^ and on 
such appeal the court has power in its discretion 
to fix the compensation.!® In exercising this power 
the court will take into consideration the measure 
of the treasurer’s responsibility, the fact that he re¬ 
ceives compensation from other sources, the amount 
of receipts and disbursements, and the rate paid in 
other counties.!® 


97. Tex—^Kaufman County v. Gas¬ 
ton, Civ.App., 260 SW 741—^Rusk 
County T. Hightower, Civ.App, 202 
SW 802, error refused. 

16 C J p 503 note 31. 

Setemnlniaig hasls 

The controlling element In deter¬ 
mining whether the amount to be re¬ 
ceived IS upon a commission or a sal¬ 
ary basis is. whether that amount, 
by whatever name it may be called, 
IS absolute and fixed regardless of 
what the lawful commissions may 
be, or IS made contingent upon earn¬ 
ing that amount as commissions — 
Greer v. Hunt County, TexComApp., 
249 SW. 831, reversing Hunt Coun¬ 
ty V Greer, ClvA.pp, 214 S.W. 605— 
Stephens v Mills County, Tex Civ. 
App , 113 S.W 2d 944 

Older held not void as attempt to 
change basis of compensation to sal¬ 
ary—Stephens v Mills County, Tex._ 
Civ App , 113 S,W 2d 944. 

90 , Tex —^Throckmorton County v. 
Thompson, CivAlPP , 96 SW2d 826, 
reversed on other grounds. Com 
App., 116 SW.2d 1102, 131 Tex. 
543—^Baxter v Rusk County, Civ 
App., 11 S.W 2d 648—Searcy v. 
Wood County, Civ App, 275 SW 
719 —Montgomery County v Talley, 
Civ App., 169 S.W. 1141. 

99. Tex —Throckmorton County v 
Thompson, 115 S W 2d 1102, 131 
Tex 643, reversing, Civ.App, 96 S. 


W.2d 826—Shaw v Smith County, 
Civ App, 29 S.W 2d 1000, 70 A.L 
R. 1046—Kaufman County v. Gas¬ 
ton, Civ App, 273 SW. 894. 

16 C J. p 603 note 28 
1. Tex.—Stephens v. Mills County, 
Civ App, 113 SW2d 944—Wood 
County V. Leath, Civ.App., 204 S 
W 454, error refused 
However, it has been said that 
the commissioners* court has no pow¬ 
er to fix the maximum compensation 
of the treasurer at a less amount 
than that fixed by statute, except 
as it might be reduced by lowering 
the rate of commission —Smith v 
Wise County, Tex Civ App , 187 S W 
706, 

3. Tex.—Stephens v. Mills County, 
Civ App., 113 SW2d 944. 

3. Tex—^Baxter v. Rusk County, 
Civ App, 11 S.W.2d 648 

4. Tex —^Baxter v. Rusk County, su¬ 
pra. 

5. Tex.—Baxter v. Rusk County, su¬ 
pra. 

a Tex—Stephens v Mills County, 
Civ.App, 113 SW2d 944—^Baxter 

V. Rusk County, Civ App, 11 S. 

W. 2d 648 

Order held repealed by subseqiuent 
order fixing limit for particular en¬ 
suing years.—Searcy v. Wood Coun¬ 
ty, Tex Civ App., 276 SW 719 
7. Tex —^Baxter v Rusk County, 
Civ.App., 11 SW2d 648. 
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8. Mich—^Board of Sup*rs of Jack- 
son County V Dicker, 244 N W 236, 
260 Mich 78 

SettlemesLt held to entitle treas- 
nrer to fees 

Settlement between county and 
treasurer placed on salary basis did 
not entitle treasurer to retain fees 
collected prior to settlement—^Board 
of Sup*rs of Jackson County v Dick¬ 
er, supra 

9. Tex—^Hill County v Sauls, Civ 
App., 134 SW 267 

Abuse of discretion not shown 
Mo —^Dietrich v Brickey, App , 48 S 
W2d 69 

10. Mo —State ex rel Dietrich v 
Danes, 287 SW 430, 316 Mo 701, 
quashing Dietrich v. Bnckey, App, 
277 SW 616. 

16 C J. p 503 note 29. 

Statute inapplicable 
Statute providing that, if majori¬ 
ty of county court judges he interest¬ 
ed in proceeding before them, cause 
shall be certified to circuit court, has 
no reference to proceeding by coun¬ 
ty court to prescribe county treas¬ 
urer's salary.—Dietrich v. Bnckey, 
Mo App , 48 S W.2d 69. 

11. Pa—Scranton v. Lackawanna 
County. 63 A 968, 214 Pa 609— 
Lauderhaugh's App, 39 Pa Co 684. 

13. Pa.—^Lauderhaugh's App., supra, 
13. Pa—^Lauderhaugh's App, supra. 
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Judicial review of action of county boards or 
other tribunals fixing or allowing compensation gen¬ 
erally is discussed infra § 124. 

§ 120. - Other Particular Officers 

The general rule that a eotmty officer Is entitled to 
such compensation, and only such compensation, as Is 
provided by law has been applied with respect to various 
particular county officers. 

The general rule that a county officer is entitled 
to such compensation, and such only, as is provided 


by law, which is discussed supra § 109, has been 
applied m determining the compensation of a coun¬ 
ty architect,a county assessor,a county book- 
keeper,!® a county bridge commissioner,a coun¬ 
ty chancery clerk and recorder,^* a county collec- 
tor,l® a county engineer,20 a county health officer,21 
a county humane officer ,22 a county live stock in¬ 
spector,23 a county ordinary,24 a county police offi- 
cer,25 a county probation officer,2® a county solici- 
tor,27 a county trustee,23 and a member of a coun- 


14. Ill—^Hall V Cook County, 195 
N.E 54, 359 Ill 528, reversing 274 
Ill-App 603, transferred 187 NB 
454, 353 Ill 477 

Woik outside oflLoe lioiurs 
Architect employed by county at 
yearly salary was not entitled to re¬ 
cover from county extra compensa/- 
tion on quantum meruit for alleged 
additional architectural work at 
tunes not covered by hours of his 
regular employment, notwithstanding 
such work was done on orders of 
his superior and county commission¬ 
ers knew thereof—^Lawson v. Al¬ 
legheny County, 191 A 600, 326 Pa. 
242 

15. Charter provlsioiL ooaAroUlng 

A valid county charter provision 
fixing the compensation of a county 
eissessor is controlling as against a 
general code provision relating to the 
compensation of such officer —^Te¬ 
hama County V Winter, 206 P. 97, 
66 Cal.App 341 

gtiiPitlng amount of '*fees of all 
kinds” 

Under a statute limiting the 
amount of ‘"fees of all kinds” that 
a county officer may retain, all com¬ 
pensation, commissions, and fees pro¬ 
vided by the legislature for assess¬ 
ing taxes are to be considered “fees 
of all kinds” in determining the sal¬ 
ary the tax assessor is to receive, 
unless specified otherwise by the leg¬ 
islature, or unless specially provid¬ 
ed and contracted for by the com¬ 
missioners* court under authority of 
law—^Nichols V. Galveston County, 
228 SW. 647, 111 Tex 60. 

la NT—^Wright V. New Tork City, 
16 NT St 706. 

16 C J. p 504 note 59 
17. Compensation UmltiWl to days of 
actual servica 

Where a county hoard is author¬ 
ized to employ a county bridge com¬ 
missioner at a compensation not ex¬ 
ceeding a stipulated sum fox each 
day served in the actual discharge of 
his duties, an order of the board fix¬ 
ing a certain monthly compinsation 
without reference to daily compen¬ 
sation for each day served in the ac¬ 
tual discharge of his duties is with¬ 
out authority and void —^Flurry v 
Jackson County, 100 So. 279, 135 
Miss 731 

20C.J.S.-69 


18. Ark—Cotton v. Boone County, 6 
SW2d 283, 177 Ark 249. 

Id. Ark —^Haley v Thompson, 172 
SW 880. 116 Ark 354 
ao. statute not mandatory but peov 
mlsslve 

A statute providing that the coun¬ 
ty commissioners may appoint a civil 
engineer on a salary basis is per¬ 
missive and not mandatory, and does 
not preclude the employment of such 
an engineer on a commission basis 
—^Ruggles V. Moore, 97 Pa Super 47 

21. Ky —^Hudgins v Carter County, 
72 SW. 730, 115 Ky. 133, 24 Ky L 
1980 

22. Ohio—State v. Kleinhoiler, 110 
NB 645, 92 Ohio St 163 

23. Soldi:^ over after term 

A county live stock inspector hold¬ 
ing over by sufferance and as a con¬ 
venience to the public until his suc¬ 
cessor is chosen is not entitled to 
compensation during the period in¬ 
tervening between the expiration of 
his own term and the qualification 
of his successor, at least where it 
does not satisfactorily appear that 
he performed any of the duties of 
such office during the interim—Per¬ 
ry County V, McIntosh, 49 S.W 2d 
329, 24^ Ky. 489 

Ga—Franklin County v. Crow, 
67 SB 784, 128 Ga. 458. 

25. Ky—^Altes’ Ex’x v Beauchamp, 
126 S.W.2d 867, 277 Ky 491. 

Pa—^Wunch v. Berks County, 8 Pa 
Co. 466 

Salaocy duxin^ vuspeusloxL 
On the reinstatement of a county 
police officer who has been tempora¬ 
rily relieved from duty, board of su¬ 
pervisors may award him salary 
withheld during suspension—^Macha¬ 
do V Bal, 31 Hawaii 569. 

Statuie Inapplicable 
A statute providing for increase of 
twenty per cent in salaries of coun¬ 
ty officers was intended to apply only 
to county officers whose salaries were 
fixed by the legislature, and did not 
apply to a rural policeman em¬ 
ployed under an act leaving it large¬ 
ly in the discretion of the county 
board of commissioners as to what 
salary they should pay—Croswell v 
Lee County Board of Com’rs, 103 S.B 
518, 114 S C 154 

929 


26L Mass—O'Brien v City of Bos¬ 
ton, 164 NE 815, 266 Mass 166. 
Special duties 

A probation officer assigned to spe¬ 
cial duties IS not entitled to addition¬ 
al compensation for performing the 
duties of another probation officer 
during his vacation, since such an 
officer is bound by law to perform 
such other duties as the court may 
require of him.—O'Bnen v. City of 
Boston, supra 
Cximlual ocu»e fees 
County probation officers, inas¬ 
much as they act as agencies for 
enforcement of criminal law, could 
be compensated, if legrislature so de¬ 
sired. by ordinary criminal case fees 
paid to sheriffs and constables — 
State ex rel. Crim v Juvenal, 163 So. 
6S9, 119 Fla. 86, 121 Fla. 69. 

27. Pa —Beaver County v. Brad¬ 
shaw, 67 Pa.Super. 144. 

Construction of oorder 
The quarterly county court's or¬ 
der, electing county attorney and fix¬ 
ing his salary or retainer at stated 
sum per annum, may be construed 
as employing him to represent coun¬ 
ty in litigation wherein his compen¬ 
sation can he fixed by court wherein 
service is rendered, but not as au¬ 
thorizing him to adjust county's 
claim for reimbursement of highway 
expenditures and burden county with 
charge for such services —^Bpps v. 
Washington County, 117 S.W 2d 749, 
173 Tenn 373. 

23, Tenn —Dreaden v. Halliburton, 
61 SW.2d 670, 166 Tenn. 331. 

Traateo of Jury fund 

Ky—^Bramlage v Commonwealth, 68 
SW 406, 113 Ky. 332, 24 KyL. 213 
—Commonwealth v. Cain, 1 KyL 
424. 

BesolutLon authorlzuig commissioiL 
held void 

County court's resolution authoriz¬ 
ing commission of one per cent to 
county trustee for disbursement of 
bond issue fund was void as violat¬ 
ing statute providing that trustees 
are not entitled to commission on 
money borrowed for use of county or 
received from proceeds of bond sales. 
—^Dreaden v. Halliburton, 61 SW.2d 
I 670, 166 Tenn. 331. 



§ 121 

ty board of equalization.®* 

§ 121. - Holder of Two or More Offices 

Ordinarily when a county official is allowed a definite 
salary he cannot claim compensation for services rendered 
ex officio in other capacities. 

Ordinarily when a county official is allowed a 
definite salary, he cannot claim compensation for 
services rendered ex officio in other capacities.^o 
However, it is the intent of some statutes that sep¬ 
arate compensation shall be allowed for services 
performed in different official capacities ,2^ but, 
even under such statutes, it is essential that a coun¬ 
ty official, claiming compensation for services in 
a certain official capacity, show that the services 
actually performed by him were in that capacity.32 

§ 122. -Assistants, Deputies, and Other 

Employees 

a. In general 

b. Power to fix 

a. In General 

Compensation for services rendered by assistants, 
deputies, and other employees may generally be allowed 
only as authorized by law. 


20 C.J S. 

As a general rule compensation for services ren¬ 
dered by assistants, deputies, and other employees 
can be allowed directly to them or to their superiors 
only as authorized by law ,33 and where no provi¬ 
sion is made for the payment, or for the appoint¬ 
ment or employment of deputies and assistants, the 
latter must look exclusively to their employers for 
compensation, and such employer cannot look to 
the county for reimbursement.®^ Likewise, where 
the statutes contemplate the appointment of only 
one deputy, an additional deputy is not entitled to 
compensation from the county,® ^ and a statute may 
authorize the appointment of additional deputies 
and assistants without contemplating that their com¬ 
pensation shall be a charge against the county 36 
On the other hand, the statutes may either express¬ 
ly or by implication authorize the payment of nec¬ 
essary assistants and deputies of certain county of¬ 
ficials from the funds of the county 3*^ Under oth¬ 
er statutes deputies are to be paid by the principal 
out of the fees received by him in excess of the 
amount which he is to retain for himself, and the 
county is not liable for the salaries of such depu¬ 
ties;® 3 and under still other statutes the officer is 
allowed a percentage or a certain amount for clerk 


COUNTIES 


29 . Ala—^Bspalla v. Mobile County, 
73 So. 761, IB Ala-App 443 

30. Ill—Allen v. U. S. Fidelity, etc, 
Co, 109 N.B. 1035, 269 Ill. 234, af¬ 
firming: 198 Ill.App. 193. 

15 C J. P 504 note 63. 

31. Mo—State ex rel. Koehler v.! 
Bulger, 233 SW 486, 289 Mo. 441 

15 C J P 505 note 64 

Order aUonTliLfir ex offlolo oompeeLsa- 
tLon 

An order of the commissioners' 
court, which was made in a certain 
year, allowing county clerk ex of¬ 
ficio salary authorized clerk to with¬ 
hold from excess fees the same 
amount during the following year 
without additional express order or 
approval m view of custom of com¬ 
missioners' court to make one order 
every two years —^Hollis v. Tarrant 
County, 114 SW.2d 240, 181 Tex 172, 
reversing Tarrant County v. Hollis, 
CiV.App, 89 SW.2d 836. 

32. Ark.—^Hempstead County v. 
Gkiodlett, 84 S.W. 787, 78 Ark 596. 

33. Ark.—Smith v. Hempstead Coun¬ 
ty. 21 S W.2d 178, 180 Ark. 272. 

Cal—Wmes v aarnson, 214 P 66, 
190 CaJ 650, 26 A.I 1 R. 1802—Jones 
V He Shields, 202 P 187, 187 Cat 
831—Barter v Siskiyou County, 
183 P. 852, 42 Cal.App. 530. 

Ga—^Bison v. Shirley, 141 S.13. 295, 
165 Ga 874. 

Ohio—Allen v. Sheipline, 197 N-E 
138, 49 Ohio App. 249. 


Wash.—State ex rel. Boss v. King 
County, 71 P 2d 370, 191 Wash. 840 
15 C.J. p 606 note 67 
nro provlsioai for poymmit 
A statute authorizing county offi¬ 
cers to appoint deputies when nec¬ 
essary, “if provision shall have been 
made for paying such deputies for 
their services from the funds of the 
state or of the county," does not 
provide for the payment of deputies 
by the county in the absence of oth¬ 
er authorization.^—Applegate v State 
ex rel. Pettijohn, 186 NE 911, 206 
Ind. 122. 

Sarvlcos perfor m ed at straaiger** be¬ 
hest 

Where lease of mine owned by 
county requiring lessee to maintain 
thirty shifts a month m operating 
mine expired on March 8, and pos¬ 
session of lessee thereafter was not 
contingent on working mine, that 
county took no immediate official ac¬ 
tion to oust lessee from possession 
of mine did not authorize laborers 
employed in mine subsequent to 
March 8 to recover wages from coun¬ 
ty, since laborers were volunteers 
working at behest of stranger to 
county.—Gehr v. Ferry County, 36 
P 2d 71, 179 Wash 68 

34. Ind—State V Boach, 24 NE 
106, 128 Ind 167. 

Iowa—^Benton v Decatur County, 36 
Iowa 604 

**The law contemplates that the 
. • • [officer] shall perform the 
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duties of his office, and that his 
salary and allowances shall compen¬ 
sate him for that service, and that 
if assistance is required he shall 
pay the expense thereof out of his 
own compensation, unless there is an 
express statutory provision for an 
allowance “—^Applegate v State ex 
rel. Pettijohn, 186 NE 911, 912, 205 
Ind. 122. 

36. Ky—^Bay v Woodruff, 182 SW. 
662, 168 Ky* 563. 

3€k Cal—Sc^n Franciso v Broderick, 
57 P. 88T, 125 Cal 188. 

37. Iowa—State v Van Auken, 68 
NW. 464, 98 Iowa 674 

15 C J p 505 note 72 

In Pennsylvania 

(1) Under a stc^tute regulating the 
compensation of county officers and 
their deputies, the salaries of depu¬ 
ties and clerks of officers whose sal¬ 
aries are fixed by such statute are a 
charge upon the county treasury. A 
provision prescribing the method by 
which an officer's compensation is to 
be determined and fixing a maximum 
therefor is a sufficiyent fixing under 
such statute —^Martin v Butler Coun¬ 
ty, 94 Pa Super. 162 

(2) County IS liable for salary of 
clerk in county treasurer's office ai>- 
proved by county salary board — 
Shoener v Schuylkill County, 163 A 
319, 107 Pa Super 114 

38. Neb—Gage County v Wilson, 66 
NW, 810, 88 Neb. 166. 
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hire and can pay the clerk whatever price is agreed 
on, in which case the amount is part of the officer’s 
compensation which he is entitled to receive, al¬ 
though he himself performs all the duties or pays 
the clerk or deputy less than the amount allowed 39 
Again the manner of payment may depend on the 
class of the county, deputies being provided for at 
a fixed salary payable from the county treasury in 
some classes, while in others the officer is allowed 
a fixed amount out of which he must pay all depu¬ 
ties as well as himself.^O Under some statutes 
where the compensation of deputies is fixed by the 
county board it becomes the duty of a county offi¬ 
cer to pay over to his deputies ratably the amount 
of fees available for deputy hire on the basis of 
the salaries allowed by law and fixed in the order, 
and the county is not liable for money expended 
in excess thereof.^^ some jurisdictions an ille¬ 
gally removed county employee is entitled to com¬ 
pensation for services rendered or tendered subse¬ 
quent to such removal.43 Jn the case of two per¬ 
sons claiming compensation for the same service, 
the one rightfully appointed is entitled to the com¬ 
pensation to the exclusion of the other.*^^ 

While laws regulating the compensation of coun¬ 
ty officers, their deputies, and assistants must be 
strictly construed against the claimant, the courts 
should and will construe such statutes reasonably 


and in accordance with the language used,^^ and 
with the object in view of promoting the purpose 
sought to be obtained by the enactment More¬ 
over, such statutes will be construed so as to avoid 
repugnancy, whenever possible.47 Ordinarily, where 
there is a conflict between a general and special 
law regulating the employment of assistants, the 
special law will prevail, '*3 but a general law fixing 
the compensation of deputies is controlling in the 
absence of a valid local law relating thereto.^3 

The compensation of a deputy or clerk may be 
increased for the remainder of his term of employ¬ 
ment, 50 despite a constitutional prohibition against 
an increase or diminution of the salary of a county 
officer during his term.51 Where, however, the 
constitution has expressly authorized the county 
board to determine the salaries of deputies and as¬ 
sistants of county officers, the legislature has no 
right or power to raise or to lower the salaries of 
such deputies and assistants and, where the 
compensation of a deputy is fixed for a certain 
term, it is not subject to change without the consent 
of all interested parties.®3 

Estoppel or waiver. In the absence of any det¬ 
riment or prejudice resulting therefrom, the ac¬ 
ceptance, under protest,®^ of a less amount than is 
legally due an assistant or deputy does estop him 
from thereafter claiming the balance due;®® nor is 


39. Minn.—^Bruce v. Podgre County, 
20 Minn 388. 

Ohio—Spafford v. State, 30 Ohio Cir. 
Ct. 33 

40. Cal—McPhail v. Jefferds, 62 P 
735, 130 Cal 480 

16 CJ. p 606 note 76. 

41- Tex.—^Maryland Casualty Co v. 
State, 107 S.W.2d 866, 130 Tex 206, 
affirming, Civ.App., 81 SW.2d 165. 

42. N D —Jacobson v. Ransom Coun¬ 
ty, 106 NW, 1107, 16 NJD. 69 

43. Ariz—^Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109 

Bnle as to officers tnappUcahle 
The doctrine that a de facto officer 
who has actually performed services 
IS entitled to the compensation there¬ 
for as against a de jure officer who 
has not performed them is inapplica^ 
hie to a county employee who has 
been wrongfully discharged, where 
the relation between such employee 
and the county is contractual in na¬ 
ture, and hence a cause of action by 
such an employee is improperly do¬ 
med on such a theory —^Ross v. 
Board of Chosen Freeholders of Hud¬ 
son County, 102 A. 397, 90 N.JLaw 
622. 

44. Ohio.—Deters v. Hamilton Coun¬ 


ty, 1 Ohio CirCt. 295, 1 Ohio Cir 
Dec. 162. 

45. Pa.—^In re Diemer, 17 Ohio N P, 
NS, 369. 

46. Ind—^Applegate v State ex rel 
Pettijohn.- 185 NB. 911, 205 Ind. 
122 

Ohio.—^In re Diemer, 17 Ohio NP., 
NS, 369. 

.•BwvfliTig constltatioiidil provisioii uito 
ooiULty chaztev 

A constitutional provision that a 
county freeholders' charter shall pro¬ 
vide for fixing and regrulation by 
boards of supervisors of the appoint¬ 
ment and compensation of deputies 
cannot be read by implication into a 
charter from which it was omitted, 
where such a construction would cre¬ 
ate a different charter from that 
adopted by the people—Jones v De 
Shields, 202 P. 137. 187 Cal 331. 

47. Mo —Whalen v Buchanan Coun¬ 
ty, 111 SW2d 177, 842 Mo 33. 

4a Ohio.—^Allen v. Sheiplme, 197 N. 
E. 138, 49 Ohio App. 249 

4a Cal.—Jones v. De Shields, 202 
P 137, 187 Cal. 331. 

Oa CaL—^McPhail v. JefCerds, 62 P. 
735, 130 Cal. 480. 

Neb—Gage County v. Wnght, 125 
N W 86 Neb 347. 
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51. Pa.—-Whalen v. Schuylkill Coun¬ 
ty. 17 Pa Dist. & Co. 261. 

15 CJ. p 505 note 82 
Amount allowed for hiring deputy 
clerks may he increased during a 
clerk’s term of office if the exigen¬ 
cies of the business so require and 
the allowance to the clerk for deputy 
hire IS separate from his allowance 
for salary.—^Hays v. Martin, 240 Ill. 
App. 340. 

62. Ill.—^Helliwell v Sweitzer, 116 
N.B. 810, 278 Ill 248. 

15 C J. p 605 note 80. 

53. Colo —^Watson v. Board of 
Com’rs of Lincoln County, 249 P. 
1, 80 Colo 14. 

Tempozazsr employmeiLt 
Where county hoard paid the as¬ 
sistant to county treasurer at rate 
fixed by treasurer for three months 
after his appointment for a three 
year term, the feet that the vouch- 
^ ers approved by the board were for 
clerical assistance did not mdicate 
a temporary employment so as to 
authorize the board to change such 
assistant’s salary without his con¬ 
sent.—Watson V Board of Com'rs of 
Lincoln County, supra. 

54. Mo—Whalen v. Buchanan Coun¬ 
ty, 111 S W 2d 177, 842 Mo. 88. 

56i. Ga—^Freeney v. Pape, 194 S,BL 
515, 185 Ga. 1. 
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a deputy’s right to compensation from the county 
precluded by the fact that he knew the salary fund 
was depleted at the time he performed the servic¬ 
es,^® or by reason of the fact that the services per¬ 
formed were done solely for the state It has 
also been held that any waiver of salary by depu¬ 
ties, or any agreement to accept less than that fixed 
by law, is against public policy and void.®® How¬ 
ever, where the authonty to fix the number and 
compensation of deputies is vested in the county 
board, a deputy accepting emplo 3 rment under an or¬ 
der of such board and collecting the salary 'fixed 
thereby is estopped to challenge its authonty.®® 

b. Power to Fix 

The power to fix the compensation of deputies, as¬ 
sistants, and county employees ordinarily Is a matter of 
statutory regulation. 

In the absence of a provision in the state con¬ 
stitution to the contrary, the power to fix the com¬ 
pensation of assistants, deputies, and county em¬ 
ployees is in the legislature, which may delegate 
such power to inferior bodies or officers While 
under some statutes the various county officers are 
themselves authorized to fix the compensation of 
their assistants and deputies, subject to the right 
of the county board to fiix the aggregate amount to 
be expended for such purpose,®® under constitu¬ 
tional and statutory provisions in other jurisdic¬ 


tions, and subject to the limitations imposed there¬ 
in, such power and duty is vested in the county 
board,or in a similar body®® Where the con¬ 
stitution of the state has expressly lodged the pow¬ 
er and authority in the county board to determine 
the salaries of deputies and assistants of county of¬ 
ficers of a particular county, the legislature has no 
power or right to fix the salaries of such deputies 
and assistants.®® A definite order of the county 
board fixing the salaries of deputies is effective un¬ 
til changed by a subsequent order of the boardL®^ 

A statute authorizing an administrative tribunal 
to determine what is a reasonable amount for office 
assistants contemplates that the determination shall 
be upon a due consideration of appropriate data re¬ 
lating to the reasonable requirements for help in 
the particular office.®® 

The power to fix the compensation of county offi¬ 
cers generally is discussed supra § 109 b. 

Judicial review. Where an order of a county 
board or other tribunal fixing or determining the 
compensation of assistants or deputies constitutes 
an abuse of its discretion, it is subject to judicial 
review m appropriate proceedings;®® and under 
some statutes any deputy or clerk dissatisfied with 
the amount of salary allowed by such a board may 
appeal to the county court, which court shall, after 
heanng, make an order fixing such salary ®'^ Un- 


Tex —^Maryland Casualty Co. v. 
State, 107 SW2d 866. 130 Tex. 206, 
affirming’, CivApp, 81 SW.2d 166 
56L Ariz—^Maricopa County v Arm¬ 
strong. 26 P.2d 1023, 42 Anz 317. 

57. Pa —Shoener v Schuylkill Coun¬ 
ty, 163 A. 319, 107 Pa Super 114. 

58. Wash.—State ex rel. Ross v. 
King County, 71 P.2d 370, 191 
Wash. 340 

Knowledge of illegality presumed 
Where deputy county clerks agreed 
to and accepted salaries less than 
maximum salaries provided in county 
clerk’s approved application for au¬ 
thority to appoint deputies, hoth 
clerk and deputies were presumed to 
know that agreement and acceptance 
of the lesser sum did not constitute 
waiver of respective claims to such 
balances of the fees as had been law¬ 
fully appropriated by court’s order 
for payments of deputies’ salaries, 
smce agreements were void as 
against public policy —^Maryland Cas¬ 
ualty Co. V. State, XO^ S.W 2d 865, 130 
Tex 206. affirming, Civ.App, 81 S.W. 
2d 166. 

69. Tex.—^Browning v. Miller, Civ. 
App . 90 S W.2d 614. 

eo. Ohio—County Com'rs of Henry 
County V. Rafferty, 19 Ohio N.P.,N 
S., 97. 


Board’s discretion not arbitrary 
While the board of county commis¬ 
sioners has broad discretionary pow¬ 
ers and duties under such a statute, 
such discretion is not arbitrary and 
the board must act with reference to 
it with legal, and not arbitrary, dis¬ 
cretion in the bestowal or refusal of 
the public funds to the various coun¬ 
ty officers for clerk or deputy hire — 
In re Biemer, 17 Ohio NP.NS., 369 

61. Idaho—Clayton v Barnes, 16 P. 

2d 1056. 62 Idaho 418. 

16 C.J p 605 note 76. 

limitation as to maxlnmni amonnt 
Under a statute authorizing the 
board of county commissioners to fix 
the salaries of extra deputies, sub¬ 
ject to a limitation as to the maxi¬ 
mum amount thereof, such board is 
vested with discretionary power to 
fix the compensation at any rate it 
may deem expedient, provided it does 
not exceed the maximum fixed by the 
statute —^Farrell v. Yellowstone 
County, 218 P, 569, 68 Mont. 313 

Order fixing salaries held snflLoiently 
definite 

Tex —Maryland Casualty Co v. 

State, 107 SW.2d 865, 130 Tex. 
206, affirming. Civ App., 81 SW.2d 
166. 


62. Board of estimate and apporu 
tionment 

Where appointment of deputy 
county clerk of Richmond county was 
authorized by the county law, the 
board of estimate and apportionment 
of the City of New York was obliged 
to fix his salary —Tiernan v La 
Guardia, 9 NY.S2d 619, 170 Misc. 
64, affirmed 7 N Y S 2d 106, 256 App 
Ihv 764 

63. Ill—^Helliwell V. Sweitzer, 116 
NE. 810, 278 Ill 248 

County charter provision invalid 
A county charter provision fixing 
the salaries of deputies is unconsti¬ 
tutional and void where the consti¬ 
tution requires that the power to fix 
the number and compensation of dep¬ 
uties be vested by the county charter 
in the county board—^Marlin v De 
Shields, 203 P. 118, 187 Cal 840— 
Jones V. De Shields, 202 P. 187, 187 
Cal 831. 

64. Tex—^Maryland Casualty Co. v. 
State, 107 SW2d 866, 130 Tex 206, 
affirming, Civ.App, 81 SW.2d 166. 

8& Fla —Sparkman v County Budg¬ 
et Commission, 137 So 809, 103 
Fla. 242 

66. Fla —Sparkman v County Budg¬ 
et Commission, supra 

67 . Pa.—^Appeal of McKean County 
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dcr a statute authorizing the dourt to make addi¬ 
tional allowances to county oflEcers for deputies, as¬ 
sistants, and clerks, the powers conferred upon the 
court are not ministerial but judicial, and are 
limited to the fixing of an additional aggregate sum 
of money in addition to the aggregate sum fixed by 
the county commissioners.®^ So the court has no 
authority, under such a statute, to specify, by jour¬ 
nal entry or otherwise, to what particular deputies, 
or at what particular time during the ensuing year 
such allowance should be paid or expended.^® 

Judicial review of orders of county boards fixing 
or allowing compensation of county oflEcers gener¬ 
ally is discussed infra § 124. 

§ 123. Allowance, Recovery, and Payment of 
Compensation 

Particular matters as to the allowance, recovery, 
and payment of compensation of county oflEcers 
and agents are discussed in detail in the sections 
immediately following. Audit, allowance, and pay¬ 
ment of claims against counties generally is treated 
infra §§ 302-^17. 

Examine Pocket Parts for later cases. 

§ 124. -Allowance 

A county board or other authorized body may allow 


compensation to county officers only in accordance with 
statutory authorization; and such an allowance, when 
properly made, is not, in the absence of a statute to the 
contrary, subject to review or collateral attack. 

A county board or other official body can allow 
compensation to county officers only when authority 
so to do IS conferred clearly and unequivocally by 
statute,and then only in the manner and in di¬ 
rect accordance with the language used therein.^s 
If the salary or fees of a certain official are definite¬ 
ly fixed or the maximum thereof determined by con¬ 
stitution or statute, the board has no power to in¬ 
crease It, although they conceive it to be inadequate 
or believe that extra compensation should be allow¬ 
ed,'^® nor have they the power to allow a county 
officer a salary in lieu of fees prescribed by stat¬ 
ute but where the maximum salary is fixed by 
statute the board may in its discretion fix a less 
amount,75 provided it does not fix an amount be¬ 
low the minimum fixed by law.76 Also, where the 
county board is empowered by law to fix the salary 
of a county office, it has power to reduce a salary 
fixed by it before a person has been appointed to 
the oflEce.77 Regardless of whether the compensa¬ 
tion of a county official is definitely fixed by statute 
or by the county board, it is generally payable only 
on its allowance by the county board or other offi¬ 
cial body,78 and the acts of the board in settling 
the accounts of a county officer and in allowing his 


Jury Commissioners, 24 PaDist & 

Co. 64—Sones’s Case, 12 PaDist. 

& Co. 854—McCunn's Case, 8 Pa 

Dist & Co 162 
Vatnxe of appeal 

The appeal under such a statute 
Is in the nature of a writ of cer¬ 
tiorari.—^Appeal of Welch, 96 Pa Su¬ 
per. 475. 

Katters oonsidered 

(1) In determining the salaries of 
deputies and clerks under such a 
statute, the court may and should 
consider the nature and character of 
the services to be performed, the 
competency, efficiency, and industry 
of the respective employees, the In¬ 
come derived by the county from 
the offices, and the necessary living 
expenses of the employees who are 
serving the public —^Appeal of Welch, 
96 Pa Super 475—Arisman v Somer¬ 
set County Salary Board, $ Pa.Dist. 
& Co 248 

(2) Where deputy receives fees 
ffom state in addition to salary from 
the county, the court will consider 
this element also in fixing his sal¬ 
ary—^Berkebile v. Somerset County 
Salary Board, 6 PaDist & Co 250 

68. Ohio.—In re Diemer, 17 Ohio N. 

P.,NS, 369 

Ozdexiag additional allowaaioo 

Under such a statute an additional 
allowance should be ordered only 


when necessity for the good of the 
public service is reasonably and 
clearly shown and the county com¬ 
missioners are without authority to 
meet the exigency or have acted un¬ 
reasonably and have abused their 
power—In re Diemer, 17 Ohio NP, 
N.S., 869 

69. Ohio—State v Heskett, 125 N 
B 874, 100 Ohio St 338 

70. Ohio —State v Heskett, supra 

71. Ky —Goodlett v Anderson Coun¬ 
ty, 101 S.W2d 421, 267 Ky 166— 
Logan County v Russell, 262 S W 
953, 208 Ky 592 

Va —Board of Supers of Culpeper 
County V. Coons, 94 S B. 201, 121 
Va 783 

15 C J. p 506 note 96. 

72. Ga—^Wathuns v. Tift, 170 S.B. 
918, 177 Ga. 640 

Mich—^Pray v. Ticknor, 235 N.W. 
220, 253 Mich. 460 

16 CJ. p 506 note 97 
Approval of employment 

Where the statute contemplates 
that before money be expended for 
the employment of a prohibition offi¬ 
cer such employment should be ap¬ 
proved by certain officers or officials, 
a prohibition officer is not entitled to 
aji allowance for compensation for 
time prior to such approval.—State v 
Greenbrier County Court, 117 S.B 
136, 98 W.Va. 481. 
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73. Iowa—Gunn v Mahaaka Coun¬ 
ty, 136 NW 929, 165 Iowa 527. 

15 C J. p 506 note 98 
Change of compensation generally 
see supra § 113 

74:. Ky.—^Young v. Jefferson County, 
100 S.W 335, 30 KyL. 1209 

76. Wash—State ex rel Taylor v. 
Scofield, 60 P2d 896, 184 Wash. 
250 

15 C J. p 506 note 1. 

78. Idaho—Ward v Holmes, 144 P. 
1104, 26 Idaho 602, 607. 

15 C J. p 506 note 2 

77. K.T.—^People v. Kings County, 
11 NE 391, 105 NY 180, 26 N.T. 
Wkly.Dlg 439, affirming 38 Hun 
878. 

78. N C —^Board of Drainage Com’rs 
of Mattamuskeet Dist v. Credle, 
109 S E 88, 182 N.C. 442 

Ohio—In re Diemer, 17 Ohio NP, 
NS, 369. 

16 CJ p 607 note 3 
TTnallowed claim worthless 

A claim by a county treasurer for 
commissions on moneys distributed 
during a previous year is worthless, 
where the treasurer failed to present 
It on the audit of his account for 
that year, or to appeal from the 
award of the auditor disallowing it, 
which conclusively determined. In the 
absence of fraud, that he received all 
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statutory salary are administrative and ministerial 
only,'^3 as distinguished from their judicial acts 
in fixing the salary in the first instance by virtue of 
discretion vested in them by constitutional or stat¬ 
utory provisions.80 While under some statutes a 
county board is not required to hear evidence before 
allowing or fixing the compensation of county of¬ 
ficers within constitutional limits,®^ such a body 
may, on presentation of an account by an officer 
with a request for an allowance, require a report by 
such officer to enable it to determine whether he has 
received compensation in excess of constitutional 
limits,S 2 Moreover, the board may and should de¬ 
duct from the compensation payable to a county of¬ 
ficer as salary or fees the indebtedness of the oflS- 
cer to the county.^® Some statutes require the fil¬ 
ing of bills or statements for certain compensa¬ 
tion, 84 and the board may reject a claim for reim¬ 


bursement that IS not properly itemized.85 x^e 
board may ratify or settle allowances for clerk hire 
which It might have originally authorized,86 and 
where the board approves the claim of an appointee, 
it thereby fixes the amount of his compensation, 
under a statute not requiring the fixing to be at or 
before his appointment 87 Under some constitution¬ 
al and statutory provisions, the first appropriation 
for the salary of an officer after his election or ap¬ 
pointment operates as an establishment of his sal¬ 
ary for that term, where it has not been previously 
fixed.88 After the salary of a county officer has 
been fiixed, and the money appropriated therefor, 
the board cannot prohibit its payments^ As to 
whether a fixing or allowance of compensation at¬ 
taches to the office so as to extend beyond the cur¬ 
rent year, or indefinitely, some authorities hold that 
It does,86 while others hold that new action must be 


the credits to which he was entitled 
—^Huntingdon County v Spyker’s 
118 A. 601, 274 Pa 670. 

79m Ind—Sudbury v Monroe Coun¬ 
ty. 62 N.E 46, 167 Ind 446. 

Neb—Mauer v. Gage County, 100 N 
W. 1026, 72 Neb 441. 

16 C J p 607 note 4, 

No discretion 

A county board has no discretion 
to refuse to act in fixing the com¬ 
pensation and other allowances of a 
county officer, or, if it acts, to im¬ 
pose any conditions on the payment 
of such compensation —^Board of 
Sup’rs of Culpeper County v Coons, 
94 SB 201, 121 Va. 788—16 C J. p 
607 note 4 [a]. 

80. Neb—^Mitchell v Clay County, 
96 NW 673, 98 N.W. 662, 69 Neb 
779 

In ascertaining population, of conzu 
ty for the purpose of fixing the sal¬ 
aries of its officers, a county board 
acts quasi ludicially—Shambaugh v. 
Buffalo County, 274 NW. 207, 138 
Neb 46—^In re Koyen, 199 NW. 1022, 
112 Neb. 237—^Buffalo County v. 
Bowker, 197 N.W. 620, 111 Neb. 

762. 

81. Idaho —^Etter v Board of Com'rs 
of Twin Palls County, 266 P. 1096, 
44 Idaho 192—Criddle v. Board of 
Com'rs of Bonneville County, 248 
P. 465, 42 Idaho 811. 

82. Ky.—^Boyd County v. Boyd Fis¬ 
cal Court, 66 S.W2d 969, 247 Ky. 
183. 

83. Anz.—^Peterson v. Rodgers, 78 
P.2d 480, 61 Anz. 602. 

15 CJ. p 507 note 6 
Accounting by county officers see In¬ 
fra SS 147-161 
Salary as “demand” 

The ''demand,*’ within the statute 
providmg that no demand shall be 
•allowed by a county board in favor 
of any person indebted to the county 


without first deducting such indebt¬ 
edness, refers to the thing which is 
asked rather than to the method of 
asking and includes an official sal¬ 
ary.—^Peterson v Rodgers, supra 

84. Iowa—^Allen v. Adams County, 
94 NW. 261, 120 Iowa 63. 

Deputies and assistants 
Tinder some statutes, the county 
clerk IS required to file a statement 
showing whom he has employed as 
deputies and assistants, and the time 
and terms for which they are em¬ 
ployed, and thereupon the court, al¬ 
though It IS not required to do so, 
may enter an order authorizing the 
president and county clerk to issue 
drafts to the officer and his deputies 
and assistants for their monthly sal¬ 
aries as they accrue, provided such 
officer shall have complied with the 
requirement respecting his account¬ 
ing for the fees collected by him.— 
State V County Court of Putnam 
County, 116 S E. 704, 93 WVa 316 
Statutes as mandatory or directory 

(1) A statute requiring the filing 
of bills for services rendered is man¬ 
datory and must be complied with 
in so tax as it relates to the form of 
such bills—^Board of Com’rs of Pue¬ 
blo County v, ElUs, 272 P. 668, 84 
Colo 569 

(2) However, it has been said that 
a statutory provision requiring bills 
for extra clerk hire to be presented 
to the county board from time to 
time and allowed by it is directory 
only,—McCarty v Eggert, 134 N.W 
426, 164 Iowa 28. 

86. ‘ Mich.—Gardner v Newaygo 

County, 67 NW. 1091, 110 Mich. 
94. 

SuilLoleuoy of itemlzatiou ^ 

A statement of a regular employee 
for a month’s regular salary or 
wages, fixed in amount either by ex¬ 
press provision of law or by the 
county board by authority of law, 
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may be sufficient, although St con¬ 
tains but one Item, to cover the en¬ 
tire period of service charged for — 
State V. Scott, 247 P. 699, 36 Wyo. 
108. 

8a Colo—Watson v Board of 

Com’rs of Lincoln County, 249 P 
1, 2, 80 Colo. 14, quotmg CSorpus 
Juris. 

15 C J. p 507 note 10. 

87. Colo.—Watson v. Board of 

Com’rs of Lincoln County, supra, 
quoting Corpus Juris. 

N.Y—People v. Lyon, 136 N.T.S. 
634, 77 Misc. 377, affirmed 188 N. 
T.S 978, 164 App.Div 266. 

8& Ky—^Altes* Bx’x v Beauchamp^ 
126 SW2d 867, 277 Ky. 491. 
Clerical mistake infective 
Where an appropriation is made 
by a fiscal court for salary of coun¬ 
ty officer and pay roll clerk makes 
mistake and pays more to officer than 
was appropriated for such purpose, 
mistake is not binding on county and 
does not fix salary for term of office. 
—^Altes’ Ex’x V. Beauchamp, supra. 
Statute inapplioalOe 

Statutes providing that applica¬ 
tions for appropriations by quarterly 
court shall be l^rst made to monthly 
court Bitting last before meeting of 
quarterly court at which appropria¬ 
tion IS to be passed on are not ap¬ 
plicable to claims for compensation 
of county court clerk evidenced by 
county warrant issued after approval 
of committee of quailerly county 
court and reported to quarterly court 
and by it ordered paid.—^Macon 
County V Bixon, 100 SW.2d 6, 20 
TennApp. 426 

89. Wis —^Roberts v Erickson, 94 
NW. 29, 117 Wis. 324. 

90. Mo—Givens v. Daviess County, 
17 SW. 998, 107 Mo. 603 

Tex —^Bastrop County v. Hearn* 8 
S W. 302, 70 Tex. 663. 

16 aJ. p 607 hQte 17. 
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taken each year.8^ Under some statutes, claims of 
county officials for services for which no compensa¬ 
tion IS provided must be submitted for allowance to 
the grand jury of the supenor court at the spring 
term immediately succeeding the year during which 
the service was rendered.®^ 

Power to fix the compensation of county officers 
generally as a legislative power is treated supra § 
109 b. Regulation of county treasurers’ compensa¬ 
tion by county boards is discussed supra § 119 b 

Under civil service laws, the resolution of the 
county board is not sufficient warrant for payment 
of a laborer appointed by the superintendent of the 
county courthouse, where such employee is held to 
be in the classified service of the state.®^ In such 
case, a certificate of the civil service commission 
stating the name of the employee, his work, and 
compensation is a condition precedent to pay¬ 
ment.®* 

Collateral attack. Except where its action in 
this respect is illegal or void,®® an order of a coun¬ 
ty board or other tribunal fixing or allowing com¬ 
pensation cannot be collaterally attacked.®® 

Review, In the absence of a statute to the con¬ 
trary,®*^ or an abuse of discretion,®® an order of a 


county board or other tribunal fixing or allowing 
compensation is not subject to review by the 
courts®® Furthermore, under some statutes, even 
though an appeal can be taken, the court cannot 
itself fix the compensation,^ the only question for 
Its determination being whether the board in mak¬ 
ing the order abused its discretion,® and the court 
must affirm, modify, or reverse the order, make find¬ 
ings and conclusions, and remand the matter with 
instructions to the board to make an order ac¬ 
cordingly.® 

Judicial review of orders of county boards regu¬ 
lating the compensation of county treasurers is dis¬ 
cussed supra § 119, and orders regulating the com¬ 
pensation of assistants, deputies, and other em¬ 
ployees, supra § 122. 

§ 125. - Time and Source of Pa 3 rment 

The t(me and source of payment of compensation of 
county officers, agents, and employees is generally regu¬ 
lated by constitutional or statutory provision. 

The source of payment of compensation of coun¬ 
ty officers, agents, and employees is ordinarily reg¬ 
ulated by constitutional or statutory provision.* 
Under some constitutional and statutory provisions 
such compensation is payable only from the general 
funds in the county treasury,® or from some spe- 


91. Pa —Scranton v. Lackawanna 
County, 63 A. 968. 214 Pa 509. 

92. Ga.—Greer v Turner County, 76 
SS 578, 138 Ga. 558 

9a N.T—HaUigan v Runkle. 160 
NT.S. 42, 174 AppDlv. 497. 

94. N.T —^Halligran v. Runkle, su¬ 
pra., 

aa Ky—^Breathitt County v Hag:- 
ine, 277 S W. 469, 211 Ky 391. 
NT.—O'Meara v. Corecadden, 280 N. 
Y S 869, 244 App Div 447, affirmed 
198 NK 384, 268 N.T 620 
Tex—^Hardy v. Lubbock County, Civ. 

App, 89 SW2d 240. 

16 C.J. p 607 note 12. 

9a Ky—Akins v Peak, 40 SW2d 
324, 239 Ky. 847—^Hurt v Morgan 
County, 179 S W. 266, 166 Ky 364 
Neb —^Red Willow County v. Mc¬ 
Clain, 242 NW 423, 129 Neb. 209 
Tex—^Hardy v Lubbock County, Civ 
App. 89 S.W.2d 240. 

Detexmlnation of population 
Where a county board m good 
faith determines the population of a 
county for the purpose of flxmg the 
salaries of its officers, such deter¬ 
mination IS not subject to collateral 
attack, but is conclusive until set 
aside or vacated.—In re Koyen, 199 
NW 1022, 112 Neb 237—Buffalo 

County V Bowker, 197 NW. 620, 111 
Neb. 762. 

97. Ky.—Stewart v.^Kidd, 89 SW 


’ 2d 861, 262 Ky. 90—Caddell v. Fis¬ 
cal Court of Whitley County, 79 S 
W.2d 407, 268 Ky 114 
16 C J p 507 note 14. 

Bvldenoe held snllloiesLt to support 
verdict on appeal from judgment of 
circuit court fixing allowance for 
Janitonal service—Cross v. Clinton 
County, 217 SW 362, 186 Ky. 606 

9& Fla —Sparkman v. County Budg¬ 
et Commission, 137 So. 809, 103 
Fla. 242 

Zlxpense allowance 

Fixing of amount of county offi¬ 
cer’s expense allowance is legislative 
prerogative, and if amount fixed is 
reasonable, it will not be revised by 
court—Swartz v Kingsbury County, 
267 N.W, 140, 64 SD 422 

99. Ind.—In re Stroh, 48 N.B. 792, 
149 Ind 164. 

15 C J p 607 note 13. 

L Colo.—^Merwin v. Boulder Coun¬ 
ty, 67 P 286, 29 Colo. 169. 

Refusal of board to make allowance 
Where, however, a statute requires 
the county board to allow a jailer a 
"fair and adequate" compensation, 
and the county board refuses to act 
in accordance therewith, it is for the 
reviewing court to determine how 
much he is entitled to—^Randall v. 
Lyon County, 14 P 583, 20 Nev 35. 

2. Idaho-—Griddle v. Board of 
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Com’rs of Bonneville County, 248 
P 466, 142 Idaho 811. 

Abuse XLot shown 

Idaho—Btter v. Board of Com'rs of 
Twin Falls County, 255 P. 1095, 44 
Idaho 192. 

3, Idaho—Etter v. Board of Com'rs 
of Twin Palls County, supra 
Evidence held Insufficient on appeal 

to district court from order of coun¬ 
ty commissioners fixing the salaries 
of county officials to show that meet¬ 
ing of county commissioners, when 
fixing salaries of county officials, was 
unlawfully held and order appealed 
from invalid —^Etter v Board of 
Com'rs of Twin Falls County, supra. 

4. N M —^Baca v. Board of Com'rs 
of Socorro County, 231 P 687, 30 
NM. 168. 

Repeal 

Such a statute will be held to be 
amended or repealed l^y a subsequent 
act relating to the same subject only 
to the extent that it is expressly or 
impliedly in conflict therewith—Ba¬ 
ca V Board of Com'rs of Socorro 
County, supra. 

6. Fla—State v. Smith, 101 So. 360, 
88 Fla 151. 

15 C.J. p 607 note 22. 

County officers under some consti¬ 
tutions are to be paid from general 
county funds, and claimants who are' 
not county officers are not within tbe 
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dal ftmd,® or from the fees and emoluments of the 
office J and some statutes, applicable to counties of 
a certain class, make the salary of a particular 
county officer payable out of the general fund, but 
provide that his clerks and assistants can be paid 
only out of the fees of the office.® A constitutional 
provision that the salaries of county officers shall 
be payable only out of the fees of the office does 
not apply to assistants or other persons who are not 
county officers ® Where the source named in a 
statute is the fees and emoluments of the office, it 
embraces all legitimate income of the office.^® 
Where a statute creating a county office and pre¬ 
scribing the salary therefor fails to designate the 
fimd from which such salary shall be paid, it will 
be presumed that the legislature intended it to be 
paid as other salaries are paid.^^ 

Under some statutes, if there are not sufficient 
moneys in any particular month in the fund aris¬ 
ing from fees paid, the officer’s full salary for the 
month cannot be presently paid.^^ While, in case 
salary or fees are payable out of county funds, the 
fees for a particular year are payable only out of 
the funds in the treasury collected for that partic¬ 
ular year,i® statutes providing for the payment of 
salary out of the emoluments of the office are con¬ 
strued to allow an equalization of all the emolu¬ 


ments for the term of a particular incumbent, and 
hence to allow the application of an excess in one 
year or period to a deficit in another year or peri¬ 
odic 

A constitutional provision that all county officers 
shall receive fixed annual salaries to be paid quar¬ 
terly is for the protection of both the officer and 
the county, and is violated by a statute providing 
for the payment of such salaries monthly.l® A 
statute authorizing the payment of monthly salaries 
in anticipation of fees actually earned for services 
rendered does not authonze the payment of salanes 
in anticipation of fees to be earned in the future.^® 

Priorities, Under some statutes, wh-ere the com¬ 
pensation IS to be paid from the general county 
funds, the claim of a particular officer against such 
funds is equal in dignity and priority to salaries of 
other county officers and other fixed charges there- 
on.i7 Under some statutes, the claims of county 
officers, or certain county officers, being a necessary 
expense of the operation of the county government, 
take precedence over all permissive expenditures, 
which right the county disbursing officer cannot re¬ 
fuse to recognize.!® 

§ 126. — Actions in General 

A county officer, agent, or employee who has been 


constitutional requirement — Char¬ 
lotte County V Chadwick, 136 So 
602, 102 Fla 163 

Officers payable from ireneral county 
fnnds 

(1) County prohibition officer — 
State V. Greenbrier County Courti 
117 SE 136, 93 WVa 481 

(2) Assistant county sanitary en¬ 
gineer.—^Allen V Sheipline, 197 NB. 
138, 49 Ohio App. 249. 

On merger of line and forfeiture 
funds into the general fund, fees 
chargeable against the former fund 
become chargeable against the latter. 
—State ex rel. Holcombe v. Stone, 
167 So 454, 222 Ala. 367, denying cer¬ 
tiorari 157 So. 452, 26 Ala.App 226. 

6. Bond fund 

Compensation of county bond trus¬ 
tees IS payable out of county bond 
fund, not general county fund — 
Charlotte County v Chadwick, 136 
So. 502, 102 Fla 163. 

Pine and forfeiture fund 

tl) On failure to make costs and 
fees, allowance for officers attend¬ 
ing and prosecuting condemnation 
proceedings become charge against 
fine and forfeiture fund on order of 
Judge or magistrate—State ex rel 
Holcombe v Stone, 167 So 454, 229 
Ala. 857, denying certiorari 167 So. 
452, 26 Ala App. 226 

(2) A statute providing that the 


compensation of county probation of¬ 
ficers shall be iiayable out of the 
“county fine and forfeiture fund"’ 
refers to a special statutory fund 
commonly so described by the legis¬ 
lature and not to the limited consti¬ 
tutional “fine and forfeiture” fund 
which may he expended only for 
costs and expenses of enforcing the 
criminal law, and hence the pay¬ 
ment of probation officers’ salanes 
from the statutory fine and forfei¬ 
ture fund IS authorized, at least to 
the extent that such fund has been 
augmented by proceeds of county tax 
levies.—State ex rel. Grim v. Juve¬ 
nal, 163 So 569, 119 Fla. 86, 121 Fla 
69. 

7- Tenn—Jellicorse v Russell, 1 S 
W.2d 1011, 1012, 166 Tenn. 411. 

15 C J p 607 note 23 
8. Neb —Mizen v Adams County, 
147 N W 699, 96 Neb. 304. 
Compensation of assistants and depu¬ 
ties as payable by county or officer 
see supra § 122. 

9k Ill—Cook County v Hartney, 48 
N.E 458, 169 Ill. 566 

10. Colo—^Arapahoe County v. Hall, 
49 P. 370, 9 Colo App 638. 

Ill—People V Bowman, 97 NB 304, 
263 Ill 234. 

15 C J. p 508 note 24. 

11. Mo —State ex rel. Hall v McEl- 
roy, 274 SW. 763, 309 Mo. 696. 
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12. N.J—McMahon v Rider," 106 A. 
892, 92 N J Law 687, affirming Mc¬ 
Mahon V. Riker, 104 A. 289, 92 N.J. 
Law 1 

13. NM.—^Territory v Toos County, 
76 P. 88. 12 N.M 131 

14. Ark—Gray v Matheney, 48 S. 
W 678, 66 Ark 86 

Pa—^Ziegler v. Lancaster County, 42 
Pa Super, 221—^Wiegand v Luzerne 
County, 7 Kulp 183 

15 C J p 608 note 28 

I5h Idaho —^Leonard v. St. Clair, 149 
P 1058, 27 Idaho 568 

16 CJ p 608 note 29 

16- AJa—^Henry v Hartsfield, 93 So. 
453, 207 Ala 485 

17. W.Va.—State v Greenbrier 
County Court, 117 SB. 136, 98 W. 
Va. 481. 

18. Ciroult oonrt and grand jury 
stenographers’ claims for salaries, 
provided for by statute, must be paid 
as long ajs there is money within 
county’s general fund with which to 
pay claims, since claims are part 
of necessary expenses of operation 
of county government and take pre¬ 
cedence over all permissive expendi¬ 
tures.—^Burrow v. Batchelor, 98 S.W. 
2d 946, 193 Ark 229. 

19. Ky —Breathitt County v Cock¬ 
rell, 63 SW2d 920, 260 Ky. 743, 

I 92A.LR, 626., 
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wrongfully refused compensation may recover the same 
In an action against the county, or against the body or 
person responsible for such compensation. 

Ordinarily, a county officer, agent, or employee 
who has been wrongfully refused compensation to 
which he is entitled may recover the same in an 
action against the county,20 or against the body or 
person responsible for such compensation but he 
can recover only to the extent that he has a claim 
for which the county is liable by law ,22 and he will 
not be permitted to recover merely because of the 
exhaustion of the fund out of which his compensa¬ 
tion was to have been paid.23 Under some circum¬ 
stances, a county officer or agent may be precluded 
by his conduct from recovenng for services ren¬ 
dered the county.24 However, as is discussed su¬ 
pra §§ 117-119, 122, the acceptance of a less amount 
than is legally due a particular county officer ordi¬ 
narily does not estop him from asserting his claim, 
or constitute a waiver thereof; and, smce no es¬ 


toppel can grow out of dealings with public officers 
of limited authority, the mere fact that a county 
receives and retains funds by reason of services 
rendered under an invalid contract with such an of¬ 
ficer does not estop it from denying compensation 
thereunder 25 While want of a lawful appropria¬ 
tion may be a defense as against one not a coimty 
officer, 2 5 as against a duly approved and accredited 
incumbent of a county office who continues to per¬ 
form faithfully the duties of his office unchallenged, 
under some statutes it is no defense to contend that 
the county did not appropriate the necessary com- 
pensation,27 or, having appropriated it, applied it 
to some other use;22 nor is it a defense that the 
appropriation is exhausted,2® or would be exhaust¬ 
ed by the payment of such compensation 2 ® 

To authorize the bringing of an action for com¬ 
pensation, an officer or agent must show a compli¬ 
ance with all conditions precedent®^ Thus, it is 


so. Ill —^Hall V. Ck>ok County, 195 N. 
B 54. 369 Ill 628. reversing 274 
IllApp 603, transferred 187 NB. 
454, 853 Ill 477. 

Mich—^Drolshagen v Wayne County, 
278 NW. 690, 288 Mich 569 
Wash—State ex rel. Ross v. King 
County. 71 P2d 370, 191 Wash 
840—Rudnick v Pierce County, 54 
P 2d 409, 185 Wash 289. 

Ottoer held to have ziglit of ao- 
tiOlL 

(1) Where the county hoard or 
court refused to appropriate enough 
to pay the amount due him—^Toron¬ 
to V, Salt Liake County, 87 P 687, 10 
VtaJi 410 

(2) Where he is in rightful pos¬ 
session of the office or position and 
has performed the duties thereof, hut 
the county board refuses to audit 
and allow his clEum. 

Idaho.—^Dunbar v. Canyon County, 69 
P. 536, 6 Idaho 726. 

Or—^Wallowa County v Oakes, 78 P, 
892, 46 Or 33. 

(8) Where the county board il¬ 
legally feduces an officer’s salary, 
during his term —Breathitt County 
V. Noble. Ky, 116 S W 777. 

21. Anz—^Welch v Slate Board of 
Social Security and Welfare, 87 P 
2d 109 

Becovery from nsnrper 

A de jure county collector, on es¬ 
tablishing his title to such office, 
may recover the fees of same from 
one who has usurped the office and 
received the fees thereof.—State ex 
rel Abmgton v Reynolds, 218 SW 
834, 280 Mo. 446, quashing record 
Abmgton V Harwell, 211 SW. 886, 
201 MoApp. 335, opinion conformed 
to, App, 228 S W. 1119 

22 . Fla —^McLeod v. Santa Rosa 
County. 157 So. 87, 116 Pla. 838— 


Charlotte County v. Chadwick, 135 
So 602, 102 Pla. 163. 

Ga—^Minter v. Early County, 184 S 
E 319, 181 Ga 754 
Ill.—See Collins v. Coimty of Cook, 
208 IlLApp 262. 

23. Pla—Charlotte County v. Chad* 
wick, 136 So 502, 102 Fla. 163 

24. Padlure to have appropriations 
made 

Constitutional officers charged with 
the performance of constitutional 
governmental functions may not sit 
idly by and see the income and reve¬ 
nue of the county appropriated for 
other purposes and then recover 
compensation for the performance of 
their duties, smce it is their duty 
to see that appropriations are made, 
and if they fail so to do they are re¬ 
sponsible for the condition in which 
they And themselves.—^Protest of 
Kansas City Southern Ry. Co., 11 P. 
2d 600, 167 Okl 246 
Knowledge that superior officer 
had ordered deputy laid off, pre¬ 
cludes recovery for subsequent serv¬ 
ices —Board of Com’rs of Pueblo 
County V Ellis, 272 P. 668, 84 Colo. 
669 I 

25. Ind.—State v. Goldthait, 87 N E. 
183, 172 Ind 210, 19 Ann.Cas. 737. 

26. Ill—^Hall V. Cook County, 196 
NE 64, 369 IlL 628, reversing 274 
IllApp 608, transferred 187 N.E. 
454, 353 IIL 477. 

27. NJ—Gessler v. Passaic County, 
172 A, 390, 118 N.J.Law 6 

Ssilazy llxed by oontimiiiig startnte 
County treasurer whose salary was 
fixed by general continuing statute 
was entitled to payment thereof 
without appropriation therefor and 
as against contention that all funds 
m hands of county treasurer had been 
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appropriated for certain other pur¬ 
poses since no discretion is allowed 
in payment of “legal claims," rep¬ 
resented by salaries fixed by a con¬ 
tinuing statute, as distinguished 
from “audited claims," represented 
by ordinary current county expenses. 
—Smith V. Ashmore, 192 S E. 565, 184 
SC 316 

2 a NJ.—Gessler v Passajc County, 
172 A. 390, 113 N.JL.aw 6. 

29. N,J.—Gessler v Passaic County, 
supra. 

aa That general county fund mi^ 
be exhausted before the end of the 
fiscal year by the payment of fixed 
and definite charges thereon is no 
excuse for the nonpayment *of the 
duly approved accounts of a coun¬ 
ty prohibition officer, lawfully em¬ 
ployed, so long as there remains an 
unexpended balance in that fund.— 
State V Greenbrier County Court, 117 
S B 136, 93 W.Va 481. 

That county would exceed its 
budgets and appropriations if com¬ 
pelled to pay the balance due on of¬ 
ficers’ salaries, and that officers 
should cooperate in reducing expens¬ 
es, set forth no defense—Crater v. 
Somerset County, 4 A 2d 19, 17 NJr, 
Misc 133. 

31. Beversal of illegal removal 
Before an illegally discharged em¬ 
ployee can maintain a suit for sala¬ 
ry which he would have received If 
he had continued at work during the 
period of his suspension or discharge, 
the action of the official or body 
charged with the duty of discharg¬ 
ing employees must be reversed by 
a direct proceeding to set aside the 
illegal removal.—^Dinkel v. Hudson 
County, 136 A. 420, 5 NJMisc. 826. 
affirmed 141 A. 919, 104 N.J.Law 669. 
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necessary that demand shall have been made and 
payment refused,and it has been held that one 
claiming to be a county officer cannot maintain an 
action for compensation before taking the oath of 
office.^® Obviously, plamtiff must select the appro¬ 
priate remedy, 34 and his action must not be barred 
by the statute of limitations.®® A plaintiff suing for 
the emoluments or perquisites of a county office 
cannot recover on a quantum meruit,®® but recov¬ 
ery for services rendered under an invalid contract 
of employment may be had on a quantum meruit,®'^ 
if the services rendered are of some value.®® 

Pleading, An officer’s or agent’s pleadings 
against a county to recover compensation, to be suf¬ 
ficient, must state facts setting forth a right of ac¬ 
tion against the county.®® Thus, it must allege the 
time actually put in by plaintiff,^® but continuous 
services at a stipulated compensation may be em¬ 


braced in a single cause of action 41 An allegation 
that plaintiff has accounted for all moneys received 
and disbursed by him is not an admission that the 
county has audited, allowed, or paid his commis¬ 
sions, especially where he expressly alleges the con- 
trary.42 While the amount which a county has 
overpaid an official may be pleaded in set-off against 
him,43 if the services rendered were duly author¬ 
ized by the county the illegality of the purpose for 
which they were rendered cannot be set up as a 
defense.44 Pleadings in an action of this charac¬ 
ter are subject to amendment as m other civil ac- 
tions.45 Plaintiff must prove the cause of action 
stated m his pleadmgs,4® and matters not within 
the issues cannot be considered.^ 

Evidence, The usual rules as to burden of 
proof,4® presumptions,4® admissibility,®® and weight 
and sufficiency®^ of evidence apply. 


32 . Kan —^Atchison, T & S. F. R Co 
V. Keamy County, 48 P. 583, 58« 
Kan 19 

33. Pa—Riddle v Bedford County, 
7 Serg. & R 386 

34 . Pa—Guyer v Bedford County, 
49 Pa,Super 60 

36 . Tex —^Hollingsworth v. Young 
County, 91 SW. 1094, 40 Tex Civ. 
App 590. 

33. NC—^Reed v. Madison County, 
195 SE 620, 213 KC. 146. 

37 . Tex—State v. Jordan, CivApp, 
28 S.W 2d 921, error dismissed. 

38 . Pa —^Manheim v. Board of 

Com'rs of Yenango County, 198 A 
650, 830 Fa 92. 

39 . Ga —^Minter v Early County, 
184 S B 319, 181 Ga 764 

Tex—^Newton County v Ellis, Civ. 

App., 285 S W 691. 

Appointment 

In an action against a county to 
recover salary, claimed to he due to 
an appointive officer, an allegation in 
the petition that he was duly and 
legally appointed signifies that his 
appointment was regularly made and 
in conformity with requirements of 
the law—^Ford v. Boyd County. 197 
N.W 963, 111 Neb 834 
Complaint held snilLclent 
Mont—Hicks v Stillwater County, 
274 P. 296, 84 Mont. 38 

40 . Wash—Sayles v Walla Walla 
County, 70 P. 266, 30 Wash 194 

41 . Cal—^Nelson v Merced County, 
56 P. 421, 122 Cal 644 

48 . N.C—^Koonce v Jones County, 
10 SB 1088. 106 NC 192. 

43 . SC —Wallace v Sumter County, 

" 1 SE2d 346, 189 SC 396. 

15 C J. P 608 note 48 

44 . IndL — ^Lagrange County v. New¬ 
man, 35 Ind 10. 


Tex—^Llano County v Moore, 14 S 
W 152, 77 Tex. 516 

45. SC—Salley v McCoy, 189 SE 
196, 182 SC 249 

46. Plaintiff must prove 

(1) Provision of law authorizing 
compensation for services rendered 
—State ex rel Ross v King County, 
71 P 2d 370, 191 Wash. 340 

(2) That funds are available or 
have been provided for such services 
—^Board of Com'rs of Okmulgee 
County V. Alexander, 42 P 2d 884, 171 
Okl 288 

47. Title to ofDLoe should be tried in 
quo warranto and cannot be tried in 
an action to recover compensation,— 
Board of Com'rs of Montrose Coun¬ 
ty V Wharton, 261 P 4, 82 Colo 
466 

4a Plaintiff has burden of proving 

(1) His cause of action 

Mo—^Ward v Christian County, 111 
S W 2d 182, 341 Mo 1116 
N.T.—Conway v. New York, 6 Daly 
615 

HC.—^Reed v. Madison County, 196 
S.E 620, 218 N C 145. 

(2) His appointment or election — 
Henderson County v Dixon, 68 S W 
766, 23 KyL. 1204 

(3) Tliat, in case his term or em¬ 
ployment was cut short by defend¬ 
ant, the termination was wrongful 
—^Hollingsworth v. Young County, 91 
SW 1094, 40 Tex Civ App 690. 
Defendant lias burden of establish¬ 
ing 

(1) Affirmative defenses—^Hall v. 
Cook County, 196 NE 64, 359 Ill 
628, reversing 274 IlLApp 603, trans¬ 
ferred 187 NB 464, 863 Ill. 477 

(2) That, where plaintiff's account 
has been approved according to law, 
certain of the charges are illegal — 
Lyons v. Calcasieu Parish, 33 La 
Ann. 1170. 


49. Presumptions as to proper ac¬ 
tion 

(1) In absence of proof to the con¬ 
trary, It would be presumed against 
county clerk claiming back salary 
that county court acted properly in 
allowing him annual settlements 
based on quarterly reports of fees.—• 
Ward V Christian County, 111 S.W. 
2d 182, 341 Mo 1115. 

(2) Where board of county com¬ 
missioners expressed intent to re¬ 
duce salaries according to specified 
schedule and invited elective officers 
in charge of various departments to 
suggest preferred adjustments, pay¬ 
ment of salaries following effective 
date of reduction specified in order 
was presumed to have been made as 
ordered by board of county commis¬ 
sioners —State ex rel Taylor v. Sco¬ 
field, 60 P2d 896, 184 Wash. 260 

50. Svideiice held admissible or im¬ 
properly excluded 

(1) Evidence bearing on plaintiff's 
general experience and efficiency — 
Henderson County v. Dixon, 68 SW. 
756, 23 KyL 1204 

(2) Other matters. * 

Colo —^Board of Com'rs of Pueblo 
County V Ellis, 272 P 658, 84 Colo 
659 

Mo.—^Whalen v Buchanan County, 
111 SW2d 177, 342 Mo 33 
61. Evidence held sufficient 

(1) To support finding that plain¬ 
tiff's employment was for a definite 
period —Forrington v San Luis 
Obispo County, 180 P 42, 40 Cal App. 
44. 

(2) To show conclusively that 
county judge ordered county survey¬ 
or to do work involved in connection 
with county roads—^Prairie County 
V. Radican, '296 SW. 80, 174 Ark. 
622 

Evidence held insuilLoient 

(1) To authorize recovery of sala- 


938 



20 C.J.S. 


COUNTIES 


Trial. As in other civil actions, questions of law 
are for the court, while questions of fact on which 
there is conflicting evidence are for the jury.^s 
The court should not direct a verdict where the ev¬ 
idence IS conflicting.58 

Amount of recovery. In case the compensation 
of plaintiff was not fiiced at the time of his appoint¬ 
ment or employment, the criterion of recovery is 
the reasonable value of his services.^^ 

§ 127. — Collection and Enforcement of 
Fees 

The collection and enforcement of fees fs generally 
regulated by statute. 

Statutes frequently regulate the collection and en¬ 
forcement of fees of county officers. Statutes per¬ 
mitting the issuance of a fieri facias for the use of 
a county officer against one who neglects to pay 
him for official services rendered, and permitting 
the alleged defaulter to form an issue by filing an 
affidavit of illegality triable by a jury, provide a 
remedy for the collection of fees as well as a meth¬ 
od for the determination of their legality.56 Ac¬ 
tions to recover compensation see supra § 126. 


§ 128 

§ 128. - Recovery Back of Payment Im¬ 

properly Made 

Money paid to a county officer to which he fs not 
entitled by law may be recovered back. 

Ordinarily, money paid to a county officer to 
which he is not entitled by law may be recovered 
back,5s without previous demand.^^ jn ^n action for 
money had and received®^ instituted by the coun- 
ty,5^ or by a taxpayer under some statutes,or 
even in an action in equity where the time allowed 
by statute for the correction of the settlement has 
expired and the allowance of the compensation was 
unauthorized and a fraud in law However, a 
county may be precluded by statute from suing to 
recover compensation paid a county officer under 
an unconstitutional statute and a state cannot 
recover fees paid a county officer by third persons 
for the performance of certain services, where the 
officer fails to perform such services.®® Under 
some statutes, a prosecuting attorney is not author¬ 
ized to sue for the benefit of the county to recover 
fees alleged to have been retained wrongfully b}” a 
county official for collecting special assessments for 
municipal corporations.®^ It is no defense to an 
action to recover money paid to a county officer that 
the account between the officer and the coimty had 
been adjusted or settled,®® or, where the compensa- 


ry In excess of cash received repre- 
sentln^r fees not chargeable to coun¬ 
ty.—Ward V. Christian County, 111 
S.W.2d 182, 841 Mo. 1115. 

(2) To show willful abandonment 
or resignation ftom office.—Argyle r. 
Wright, 224 P, 649, 68 Utah 184. 
52. N.C—Reed v Madison County, 
195 S £3. 620, 213 N C. 145. 

63i Ga —Webb v, Stephens, App, 
195 S.B 577. 

N.C—^Reed v. Madison County, 196 
S.K 620, 218 K.C. 145 
6^ Ky.—^Henderson County v. Dix¬ 
on. 63 S.W. 756, 23 Ky li. 1304. 

6& Ga —Webb v. Stephens, App., 
195 S.m 677 

66. Ala.—^Morgan County v Fidelity 
& Deposit Co., 77 So 283, 200 Ala. 
690. 

Ga,—^Read v. Glynn County, 90 S E 
60, 146 Ga, 881—Bird v. Taliaferro 
County, 100 S.B 721, 24 Ga,App 
271. 

Ind—Campbell v. Boone County, 88 
N E 367, 41 Ind App. 710—Caldwell 
V. Board of Com*rs of Boone Coun¬ 
ty, 83 NE. 365, 41 Ind App 40 
Ky —Goodlett v. Anderson County, 
101 S.W 2d 421. 267 Ky 166—Clark 
V. Dogan County, 266 S.W. 513, 206 
Ky. 166—^Dorris v Logan County, 
266 SW 612, 205 Ky 162—Logan 
County V Russell, 262 S.W. 968, 
203 Ky. 692. 


Mo.—Nodaway County v. Kidder, 129 j 
S.W.2d $67, 861, Quoting Corpus 
Juxis. 

NT.—Wende v. Board of Supers of 
Erie County, 197 NT.S 661, 206 
App.Div. 862, denying motion 196 
NT.S. 774, 208 App.Div. 610, re¬ 
versing 187 N.T.S. 851, 116 Misc 
250 

Pa.—^In re Columbia County Audi¬ 
tors* Report, 81 Pa Dist. & Co. 
625. 

Tex—^Harris County v Charlton, 243 
S.W. 460, 112 Ter 19, reversing 
Charlton v Hams County. Civ. 
App, 234 SW. 135—Tarrant Coun¬ 
ty V Hollis, Civ.App , 76 S W 2d 
198, error dismissed, Hollis v, Tar¬ 
rant County, 102 S.W 2d 1055, 129 
Tex. 176. 

15 C J p 509 note 61. 

Liability of officer’s estate 

(1) The estate of county treasurer 
dying before expiration of term and 
after having received total annual 
compensation must refund to the 
county anything in excess of the 
amount to which such treasurer was 
legally entitled—^Tom Green County 
V. Motley, Tex Com. App, 118 S.W.2d 
306, reversing Motley v. Tom Green 
County, Civ App, 93 SW2d 768 

(2) However, no recovery can be 
had against an officer*s estate unless 
a recovery could have been had 
against the officer during his life¬ 
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time—^In re Benton's Estate, 29 A- 
805, 66 Vt. 607. 

67- Mo.—^Nodaway County v. Kid¬ 
der. 129 SW.2d 857, 861, Quoting 
Corpus Juris. 

16 CX p 509 note 52. 

5S. Mo—Nodaway County v. Kid¬ 
der, supra 

15 C X p 509 note 53. 

69. Ind —State v. Stuart, 91 N.E. 

613, 46 Ind App. 611. 

Mo—^Nodaway County v. Kidder, 129 
SW.2d 857, 861, quoting Corpus 
Juris. 

60. Ind—^Kerr v Regester, 85 N.E. 
790, 42 Ind App 375 

Ky.—^Woodruff v Shea* 153 S W. 
1005, 162 Ky 657. 

61. Ark—^Puller v State, 164 SW. 
770, 112 Ark 91. 

62. Ariz—^Ross v, 'Cochise County, 
177 P. 981, 20 Ariz 167 

Cross oomplauit as InstltutloxL of 
suit 

The filing of a cross complaint 
seeking to recover compensation is 
the institution of a suit within the 
meaning of such a statute—^Ross v. 
Cochise County, supra 
63.. Vt.—^In re Benton's Estate, 29 
A. 805, 66 Vt 607 

64. Ohio—State v. Wnght, 28 Ohio 
CirCtN.S 188 

65. Ga.—^Read v. Glynn County, 90 
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tion was not authorized by law, that it was allowed 
him by the county board,®® and that no appeal was 
taken from the allowance,®'^ although the rule is 
otherwise where there is statutory authority for the 
allowance or appropriation and the matter was, 
therefore, within the jurisdiction of the county 
board.®® It has also been held not to be a defense 
that the money was voluntarily paid,®® or that de¬ 
fendant paid the money in question to a state officer, 
where under the statutes it was at once returned 
to him for the purpose of defraying the salary and 
expenses of his office,*^® although it has been held 
that money paid a county officer under mistake 
of law cannot be recovered.It has been held 
that, where the excessive compensation which a 
county oflEcer received was paid by him to his 
clerks, and the obligation of the county to the clerks 
was thus discharged, the county could not recover 
from the officer the money so paid.^® Where the 
time of performance is not important, the fact that 
compensation was paid before the services were 
performed does not authonze a recovery back after 
actual performance.*^® 

The complaint or petition in such an action must 
allege payment,*^ ^ and must not contain inconsist¬ 
ent allegations ,*^5 but it is not necessary that spe¬ 
cific acts of fraud or deception be alleged,'^® nor is 
it necessary to aver that the county court ordered 
suit to be brought, where the action is brought in 
its name.^*^ Defendant cannot plead as a set-off an 
unallowed claim against the county for extra com- 

S.B. 60, 146 Ga 881—Bird v Talia¬ 
ferro County, 100 S B 721, 24 Ga 
App. 271. 

Neb—Sheibley v Dixon County, 86 
N.W 399. 61 Neb 409. 

Audltosr’s approval of report of 
county clerk is not sufficient to bind 
county so as to preclude recovery of 
deficit between the amount allowed 
and the amount of one fourth of ex¬ 
cess fees collected by clerk.—^Tar¬ 
rant County V. Hollis, Tex Civ App., 

76 SW2d 198, error dismissed Hollis 
V Tarrant County, 102 SW.2d 1056, 

129 Tex 176 

66. Ga—^Read v. Glynn County, 90 
S.B 60, 146 Ga 881—Bird v Talia¬ 
ferro County, 100 S.B 721, 24 Ga 
App. 271 

Ind.—Campbell v. Boone County, 83 
NB 367, 41 Ind App 710—Cald¬ 
well V Board of Corners of Boone 
County, 83 N.B 366, 41 IniLApp 
40. 

16 C J p 609 note 68. 

Sfltore approval by oommlssloxLers’ 
court of county treasurer's quarterly 
reports showing that she had drawn 
warrants for coippensation in excess 
of compensation fixed by court orders 


pensation;'^® but where the county sues m equity to 
have errors in a settlement corrected as to defend¬ 
ant’s commissions, there is no reason why errors in 
favor of the county as well as those in favor of 
defendant should not be corrected,*^® and conse¬ 
quently, where it appears that defendant did not 
receive as much in commissions as he was entitled 
to, a decree m his favor is not prejudicial to plain- 
tiff.80 

Plaintiff has the burden of proof and must show 
by afiErmative evidence the illegality of any item or 
charge complained of.®^ Evidence of the authority 
and arcumstances under which the services, the 
compensation of which is in question, were render¬ 
ed is admissible,®® but lack of evidence to support 
a finding that defendant was allowed a certain sum 
on a certain date is immaterial, where it is not con¬ 
tested that on final settlement the amount received 
by him exceeded that to which he was entitled by 
the amount of the judgment.®® Where the action 
is to recover compensation paid, a county officer in 
excess of constitutional limits, the officer may be 
cross-examined or made to answer interrogato¬ 
ries.®^ 

Interest and penalties. In the absence of a stat¬ 
ute providing otherwise, interest on the principal at 
the legal rate only may be allowed against a county 
oflEcer who has received compensation to which he 
IS not entitled.®® Under a statute authorizing the 
recovery of a penalty on money illegally paid to 
a county oflEcer, the penalty is allowable only on 

76 . Kan—Cherokee County v. Hub¬ 
bard, 56 P. 657, 8 Kan App 600 
76 . Idaho —^IBYemont County v 

Brandon, 66 P 264, 6 Idaho 482 
77 - W Va —County Court of Tyler 
County V. Duty, 87 S.B 266 
78 . Ga —^White County v. Bell, 25 S 
B 658, 98 Ga. 400. 

79* Va —^Hanover County v 

Vaughan. 83 SB. 1066, 117 Va 
146. 

80. Va —Hanover County v. 

Vaughan, supra. 

81 . Wis—St Croix County v. Web¬ 
ster, 87 N.W 302, 111 WiS 270 

82. Or.—^McKenna v. McHaley, 136 
P. 340, 67 Or 448. 

83. Ind—Sudbury v Monroe Coun¬ 
ty, 62 N E 46, 157 Ind 446 

84k Ky—^Boyd County v Boyd Fis¬ 
cal Court, 66 SW2a 969, 247 Ky 
183. 

85 . Ga—GHlynn County v. Dubberly, 
96 S B 566, 148 Ga 290, answer to 
certified questions conformed to 96 
SB 992, 22 GaApp. 603—Bird v 
Taliaferro County, 100 S.B. 721, 
24 GaApp. 271. 


did not show that court intended to 
repeal orders or change amounts al¬ 
lowed, and county could recover ex¬ 
cess from treasurer—^Throckmorton 
County V. Thompson, 116 S W 2d 
1102, 131 Tex. 643, reversing 96 S.W 
2d 826 

67. Okl —^Hughes v. Oklahoma 

County, 160 P 1029. 

15 C.J p 509 note 59. 

68. Ky—^Bstill County v Wallaxie, 
292 SW 816, 219 Ky 174—Ray v 
Woodruff, 182 SW. 662, 168 Ky. 563 

69. Tex—Charlton v Harris Coun¬ 
ty, Civ App, 228 SW. 969, affirm¬ 
ed Harris County v Charlton, 243 
SW. 469, 111 Tex 688. 

15 C J. p 509 note 62. 

TO. Ky—^Ray v Woodruff, 182 SW 
662, 168 Ky 663 

71- NM—^Territory v. Newhall, 108 
P. 982, 16 N.M 141. 

72- ND—^Dickey County v. Hicks, 
103 N.W 423, 14 N.D 78 

73. Mo—State v Scott. 192 S.W, 90 

74* Or —^Klamath County v. Leavitt, 
52 P. 20, 32 Or. 437. 

15 g J. p 509 note 67. 
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the money actually paid and not on the interest 
thereon.®® 

§ 129. Reimbursement of Expenses 

While in the absence of a statute affirmatively au- 
thonzing rt, a county officer is not ordlnanly entitled to 
reimbursement for expenses incurred by him In the per- 
formance of his official duty, in most Jurisdictions it Is 
held that a proper Interpretation of the statutes au¬ 
thorizes the payment of necessary incidental expenses. 

In the absence of statutory authorization, a coun¬ 
ty oflScer is generally not entitled to reimbursement 
for expenses incurred by him in the performance of 
his official duties.®"^ In most jurisdictions, however, 
it is held that a proper interpretation of the stat¬ 
utes authorizes the payment of necessary incidental 
expenses of county officials, such as.postage, sta¬ 


tionery, mileage, and kindred expenditures, from 
the county funds,®® and it has been held, without 
reference to statute, that a county officer is entitled 
to reimbursement for reasonable expenses for office 
rent, light, and janitor service, where the county 
has failed suitably to provide therefor.®® In some 
jurisdictions, a county officer may be reimbursed for 
expenses incurred in prosecuting or defending ac¬ 
tions in his official capacity.®® 

Where expenses are allowable, they must be nec¬ 
essary and reasonable in cost,®^ and they may be 
paid only in accordance with the terms of the stat¬ 
ute authorizing them.®® Thus, such expenses must 
be incurred by an official entitled to reimbursement 
within the meaning of the statutes,®® must be offi¬ 
cial,' rather than personal to the officer,®^ and, at 
least in some states, must be incurred with the sanc- 


86. Anz —Austin v. Barrett, 16 P. 
2d 12, 41 Ariz 188. 

87. Anz—Maricopa County v. Nor- 
ns, 66 P2d 258, 49 Ariz 328— 
Austin V. Barrett, 16 P.2d 12, 41 
Anz 138 

Colo —People v White, 256 P. 468, 
81 Colo 316 

68. Ala —Yielding v. Ball. 87 So. 
786, 205 Ala 376 

Ky —Goodlett v. Anderson County, 
101 SW2d 421, 267 Ky. 166 
W.Va.—State v Greenbrier County 
Court, 117 S.B 135. 93 WVa. 481. 
15 C jr. p 506 note 86. 

Premium ou official bond 

Under a statute providing that 
salaned officers or employees who 
are required to give an “official 
bond’* shall be reimbursed the pre¬ 
mium charged thereon, a bond re¬ 
quired by statute of deputy sheriff 
or other appointive county officer or 
employee is an “official bond *'—^Vog- 
ler V Board of Com’rs of Ohio Coun¬ 
ty, 186 S B. 841, 117 W.Va 370. 

Rental of transit 

County surveyor was entitled to 
reasonable rental value of transit 
procured and used by him —^Hicks 
V Stillwater County, 274 P 296, 84 
Mont 38 

Probation officer as "county officer" 

County probation officer appointed 
by court under special act is a “coun¬ 
ty officer” within statute allowing all 
county officers using their own auto¬ 
mobiles in performing official duties 
a maximum of five cents per mile for 
each mile of necessary travel—State 
ex rel Richardson v Clark County, 
66 P 2d 1023, 186 Wash 79 

89. Mo—^Buchanan v. Ralls County, 
222 S W 1002, 283 Mo 10. 

Ma-rtm inapplicable 
Where the county court was fully 
advised of the situation, the failure 
of the county treasurer to demand 
that she be provided an office will 


not bar recovery for seven dollars 
and fifty cents per month expended 
for rent, light, and janitor service, 
the maxim “de mmimis lex non 
curat** applying in such case —^Bu¬ 
chanan V Ralls County, supra. 
Wzltten contract unnecessary 

A statute requiring county con¬ 
tracts to be in writing has no appli¬ 
cation in an action by a county 
treasurer to recover reasonable ex¬ 
penses for office rent, light, and 
janitor service, hence an instruction 
that plaintiff could not recover un¬ 
less there was a written contract 
was properly refused—^Buchanan v 
Ralls County, supra 

Suitability h^d for Jury 
Whether the space provided for 
the county treasurer in a room al¬ 
ready occupied by the county clerk 
was obviously insufficient, the only 
other place where the treasurer 
could have office being a Jury room, 
plainly unsuitable, was held a ques¬ 
tion for the jury, as reasonable men 
could honestly differ, there being 
nothing requiring privacy in such of¬ 
fices—^Buchanan v Ralls County, su¬ 
pra 

90. Wis —'PsLge v Milwaukee Coun¬ 
ty, 283 NW. 833 
15 C J p 506 note 85 [a]. 

Statute uot maadatoxy 
Statute authorizing county to re¬ 
imburse an officer when charges of 
any kind have been made against 
him so as to subject him to expense 
m his official capacity is not manda¬ 
tory and confers no right on the offi¬ 
cer.—Page V Milwaukee County, su¬ 
pra. 

"Offloial capacity" liberally construed 
Wis—^Page V Milwaukee County, su¬ 
pra. 

Attomsys fee was allowed county 
officer for prosecution of mandamus 
proceedings to coinpel county com¬ 
missioners to make provisions of stat¬ 
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ute effective.—State ex reL Durland 
V. Board of Com'rs of Yellowstone 
County, 64 P 2d 1960, 104 Mont. 21 
Sspenses of defending civil and 
cxunlnal actions brought against a 
county officer because of personal in¬ 
juries inflicted while acting in the 
performance of his official duty may 
be allowed a county officer within the 
discretion of the board of supervi¬ 
sors —Machado v Bal, 31 Hawaii 
559. 

Statute held not dlscrlxoduatory 
and basis of classification between 
officers and employees held reason¬ 
able —Page V. Milwaukee County, 
Wis , 283 N.W. 833. 

91. NY —^Walsh V. Albany County, 
47 NYS. 36. 20 AppDiv 489. 

Tex.—^Harris County v. Clarke, Civ 
App., 37 S.W. 22 

92. Ariz—^Mancopa County v Nor¬ 
ris, 66 P2d 258, 49 Anz. 323. 

Ark —^McCoy v. State, for Use of 
Greene County, 79 S.W 2d 94, 190 
Ark. 297. 

Wash.—State ex rel. Richardson v 
Clark County, 66 P,2d 1023, 186 
Wash 79. 

Xu Tenueesee, office expenses must, 
except as otherwise provided by en¬ 
abling acts, be derived from the fees 
and emoluments of the office and 
they cannot be paid from county 
revenue derived from taxation—^Jel- 
licose V. Russell, 1 SW.2d 1011, 156 
Tenn. 411. 

93. Mont —Wade v. Lewis and 
Clarke County, 61 P 879, 24 Mont. 
335 

Pa—^Hower v Wayne County, 21 Pa- 
Co 289, 4 Lack.LegN. 203.^ 

16 C.J. p 506 note 87 

94. Pa—^Reimel v. Monroe County, 
6 PaDist. & Co. 693—Coleman v. 
Clinton County, 5 Pa-List. & Co. 
536. 

15 C J. P 606 note 88. 



§ 129 


COUNTIES 


20 C.J.S. 


tion of the county board.® 5 Also, they must be in¬ 
curred m connection with some public setwice ren¬ 
dered the county It has been held that to war¬ 
rant the allo\vance of expenses, there must be a 
full and complete statement thereof, accompanied 
by Vouchers, and that a custom or usage on the 
part of the county board to pay certain claims for 
incidental expenses cannot convert the same into le¬ 
gal demandsstill, where the board has power to 
authorize an expenditure in the first instance, it can 
approve an unauthorized expenditure.®® A right to 
reimbursement for expenditures is not defeated by 
a mere informal offer of another ofiicer or board to 
furnish the thmgs required.^ 

Compensation of assistants, deputies, and other 
employees is discussed supra § 122, and expenses of 
county offices and officers as county charges and 
liabilities, infra § 20S, 

§ 130. Pensions 

Subject to constitutional limitations, the legislature 
may provide for pensions or retirement pay for county 
employees. 


It is ordinarily within the power of the legisla¬ 
ture to enact pension or retirement laws for county 
employees,2 and, except in so far as they violate 
constitutional provisions,® as, for instance, those 
prohibiting the granting of any extra compensation 
to public officers or agents after service has been 
rendered,^ such enactments will generally be up- 
held.5 The rights and liabilities of counties and 
their employees as to pensions or retirement pay 
are, of course, dependent on the terms of the stat¬ 
ute in their particular jurisdiction® Under some 
retirement acts, both the county and its employees 
are required to contribute to the same fund,^ and 
under such a statute an executory contract is creat¬ 
ed between the county and its employees when both 
make pa 3 mients in accordance with it.® Until an 
employee has earned his retirement pay through a 
compliance with the terms of the statute, his retire¬ 
ment pay is but an inchoate right,® which is subject 
to reasonable regulation for the betterment of the 
retirement fund’s security but when the condi¬ 
tions are satisfied, the retirement pay becomes a 
vested right of which the employee entitled thereto 
cannot be deprived 


95. Ark—^McCoy v State, for TTse 
of Greene County, 79 S W 2d 94, 
190 Ark. 297. 

Kan—^Hill v Republic County, 160 
P. 987, 99 Kan 49. 

Bzoept witliliL some limit tbsed by 
oouxity board county officers have no 
power to create a liability against 
county for office expenses, and 
while expense allowance for office 
may be changed from time to time 
as circumstances may require, there 
is no liability unless an allowance 
has previously been made —^People 
V Pnck, 11 NE2d 956. 367 Ill 446. 

96. Ga—Greer v Turner County, 76 
SE 578, 138 Ga 558. 

97. Idaho.—Clyne v. Bingham Coun¬ 
ty, 60 P 76. 7 Idaho 76 

Pa.—^Reimel v. Monroe County, 6 Pa. 
Dist & Co. 693 

9& Mmn—State v Smith, 87 NT.W. 
776, 84 Minn 295. 

9^ Ill—^People V. Fuller, 141 Ill 
App 374, affirmed 87 N.E. 336, 238 
lU. 116. 

1. Mo —^Harkreader v Vernon Coun¬ 
ty, 116 SW 623, 216 Mo. 696. 

3. NX—^Ursi V County Employees 
Pension Commission of Essex 
County, 197 A. 744, 120 N.JLaw 
52 

Pa.—^Retirement Board of Allegheny 
County V. McGrOvem, 174 A. 400, 
316 Pa. 161. 

Support from oounty 
The legislature has the absolute 
right to require the county, the 
state's subordinate agency, to help 


support the county employees' re¬ 
tirement fund out of moneys over 
which the state has absolute control 
—^Retirement Board of Allegheny 
County V McGovern, supra. 

3. Ill.—^Helliwell v Sweitzer, 116 N. 
E. 810, 278 Ill 248. 

Tex —^Howard v. Henderson 
County, Civ App, 116 SW.2d 479, 
error refused. 

Fast aervioes 

Under constitutional provisions 
prohibiting the granting of an annui¬ 
ty, gift, or extra compensation to 
public officers for previously ren¬ 
dered services, a provision m the 
County Peace Officers' Retirement 
Act making the act retroactive as to 
past services of police officer did 
not authorize the granting of a pen¬ 
sion provided by the act to county 
motorcycle officer who was totally 
and permanently disabled prior to 
enactment of the act. since pension 
was a gratuity for which officer had 
rendered no services —^Lamb v. 
Board of Peace Officers Retirement 
Commission of Los Angeles County, 
Cal App., 84 P2d 183. 

6. Ill.—^Higgins V. Sweitzer, 126 N 
E. 207, 291 Ill 661—Shea v. Sweit¬ 
zer, 120 N.E 760, 286 Ill. 465. 

P€u—^Retirement Board of Allegheny 
County V. McGovern, 174 A, 400, 
316 Pa. 161. 

6. N.J.—^Ursi V. County Employees 
Pension Commission of Essex 
County, 197 A. 744, 120 N.XLaw. 
62. 

Pa—^McBnde y. Retirement Board of 
Allegheny County, 199 A. 130, 830 
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Pa. 402—^Retirement Board of Al¬ 
legheny County V. McGovern, 174 
A 400. 816 Pa 161. 

Wtdowev’s rights 

Under statute providing that the 
"widow” of any sheriffis employee 
shall receive a pension so long as she 
shall remain unmarried, widower 
of Jail matron of county jail, who 
was employed under sheriff and who 
was a member of sheriff's employees' 
pension fund, was not entitled to 
pension.—Johnstone v. Board of 
Chosen Freeholders of Passaic Coun¬ 
ty, 198 A. 882, 120 N.J Law 184, af¬ 
firming 196 A. 617, 119 N.J Law 211 

7- Pa—^Retirement Board of Alle¬ 
gheny County V McGovern, 174 A 
400, 316 Pa 161 

8- Pa.—^Retirement Board of Al¬ 
legheny County V. McGovern, su¬ 
pra 

Statutes held to recognize contract 

Acts establishing retirement sys¬ 
tem for county employees, state em¬ 
ployees, employees of cities of first 
class, teachers, and motor police 
recognize employee as party to con¬ 
tract.—^McBride v. Retirement Board 
of Allegheny County, 199 A 130, 330 
Pa. 402 

9. Pa.—^Retirement Board of Al¬ 
legheny County V. McGovern, 174 
A. 400, 816 Pa. 161 

10. Pa—^McBride v. Retirement 

Board of Allegheny County, 199 A, 
180, 830 Pa. 402. 

IX. Pa.—^Retirement Board of Al¬ 
legheny County V McGovern* 174 
A. 400< 316 Pa. 16L 
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In determining the particular conditions on which 
a county employee shall be entitled to a pension, the 
legislative scheme is to be gathered from all the 
provisions of the enactment construed together, 
and in accordance with the legislative intention is 
While a fixed service requirement is an essential 
characteristic under some provisions,under oth¬ 
ers the pension right accrues on the happening of the 
prescribed event, regardless of the length of serv¬ 
ice Where retirement is required, a county em¬ 
ployee reemployed m the same position from which 
he had retired cannot be considered “retired” 
nor would he be retired if employed by the same 
umt of governments^ However, a retired county 
employee does not waive his right to retirement 
pay by subsequently accepting a position with a 
different branch of the state governments^ 

Action of pension board; review. A claim of 
laches based on an alleged delay in seeking a re¬ 
view of action of a pension commission is without 
merit, where it cannot reasonably be said that the 
delay was inexcusable In a certiorari proceed¬ 
ing where the return does not exhibit a decision on 
the question of pensionable disability by the pension 


commission, the reviewing court should remand the 
record for a detemmation of that factS® 

§ 131. Authority and Powers 

The authority and powers of county officers are ordi¬ 
narily fixed by statute, but may be prescribed by the 
county charter. The county is bound by the authorized 
acts of Its officers, but not by acts either m excess, or In 
wrongful exercise, of the officers’ powers. 

The authority and powers of county officers and 
agents are usually fixed by the legislature,al¬ 
though counties may have power under a state con¬ 
stitution to frame their charters so as to provide 
for the powers of county ofiicers other than those 
specified in the constitution or in statutes and 
the spirit of a state constitution has been said to 
be that county functions of purely local concern 
shall be confided to county officers.®® In addition 
to power expressly conferred by law, county officers 
and agents also possess by necessary inference such 
powers as are requisite to enable them to discharge 
the official duties devolved upon them 

Binding county. The county is bound by the acts 
of its lawfully constituted ofl5cers,®5 but county offi- 


XSliglbility complete on oompUanoe 
Retirement pay is a part of the 
compensation for services rendered 
by county employees during: active 
employment, and eligibility therefor 
IS complete as soon as an employee 
or member of the retirement system 
has satisfied the conditions requisite 
for retirement, whether the employee 
chooses to retire immediately or to 
continue in active service, his rights 
to such pay being fixed as of the time 
he attained eligibility —^McBnde v 
Retirement Board of Allegheny Coun¬ 
ty, 199 A. 180, 330 Pa. 402, 

12. N J —^Ursi V County Bmployees 
Pension Commission of Bssex 
County, 197 A. 744, 120 NJLaw 
52. 

Partlonlar provisions construed 
N.J.—Ursi V County Employees Pen¬ 
sion Commission of Essex County, 
supra. 

13. ^*As hereinafter provided’’ oon^ 
stmed 

Under act providing for pensioning 
of employees of counties of first 
class who have been so employed for 
twenty years and "shall have been 
found, as hereinafter provided to be 
physically unfit for further service,” 
phrase "as hereinafter provided” re¬ 
fers to procedure prescribed in later 
section for determination of em¬ 
ployee’s physical unfitness as ground 
for retirement, qualifying the word 
"found,” rather than subsequent 
phrase “physically unfit,” and relat¬ 
ing to method of examination rather 
than physical condition of employea 


—^Ursi V County Employees Pension | 
Commission of Essex County, supra 

14. N J.—Ursi V County Employees j 
Pension Commission of Essex 
County, supra 

15. K J.—^Ursi V. County Employees 
Pension Commission of Essex 
County, supra 

Disability IXLouzred in gervlce 
The legislature has power to grant 
retirement pension to one who has 
been in the employ of a county of the 
first class for but a brief period and 
incurred disability in the service.— 
Ursi V County Employees Pension 
Commission of Essex County, supra 

16. Pa -^McBnde v Retirement 

Board of Allegheny County, 199 A. 
130, 380 Pa. 402. 

17. Pa —McBride v. Retirement 

Board of Allegheny County, supra. 

18. Pa —^McBride v. Retirement 

Board of Allegheny County, supra. 

19. N J —Ursi V. County Employees 
Pension Commission of Essex 
County, 197 A. 744, 120 N J.Law 
52. 

20. N.J—^Ursl V. County Employees 

Pension Commission of Essex 
County, supra. _ 

21. Ohio—State ex rel Winters v. 
Kratt, 19 Ohio App. 454 

Or.—^Wilson v. Gilliam, 222 P. 298, 
110 Or 165. 

Tenn—^McDonald v Scott County, 87 
SW.2d 1019, 169 Tenn 374—^Lor- 
ing V. McGmness, 44 SW.2d 814, 

* 163 Tenn. 543. 


Determlnatloxi of extent of powers 

The legislature possesses powers 
of the broadest possible nature con¬ 
sistent with the constitutional exist¬ 
ence of county officers in determimng 
the extent of their local powers.— 
Amos V. Mathews, 126 So. 308, 99 
Fla, 1, 65, 115 

22. Cal —In re Miller’s Estate, 56 P. 
2d 491, 5 Cal.2d 588 

Effect of general laws 

(1) The authority given counties 
by a state constitution to frame their 
charters to specify the powers of 
county officers not mentioned in the 
constitution or in statutes Is unlimit¬ 
ed by general laws.—^In re Miller’s 
Estate, 55 P.2d 491, 5 Cal 2d 588. 

(2) A proviso in such a constitu¬ 
tional provision that the provisions 
of such charters relating to the pow¬ 
ers and duties shall be subject to and 
controlled by general laws is void as 
repugnant to the general provision 
of which it IS a part.—^Reuter v. 
Board of Sup’rs of San Mateo Coun¬ 
ty, 80 P.2d 417, 220 Cal 314. 

23. Fla.—Amos v. Mathews, 126 So. 
308, 99 Fla. 1. 65, 115 

2^ Ohio,—State ex rel. Winters v. 

Eratt, 19 Ohio App 464. 

15 C J. p 610 note 84 
Power of county officers generally to 
administer oaths see the C jr.S. 
title Oaths and Affirmations fi 5, al¬ 
so 46 C J P 841 note 8. 

25. Ala —^Mobile County v Wll-« 
liams, 60, So. 963, 180 Ala% 639. 
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cers are public agents of limited powers,and they 
can exercise powers only in conformity to law,^^^ 
and, under the general rules that persons dealing 
with statutory officers must inform themselves as to 
the authority of such officers^ and that acts of such 
officers within the apparent, but in excess of the 
actual, authority will not bind the government they 
represent, stated in the CJ.S. title Officers § 102, 
also 46 CJ. p 1032 notes 82, 83, county officers can¬ 
not bind the public by acts in excess of the delegat¬ 
ed power, nor by the exercise of an expressly dele¬ 
gated power in a manner contrary to the mandatory 
language of the enabling statute.28 In this connec¬ 
tion a distinction has been noted as to whether the 
acts are m behalf of the county in its business or in 
Its governmental aspect, for acts of the officers in 
behalf of the county in the latter aspect are not 
voidable merely, but void so as to confer no rights 
of any sort upon any one.^® 

§ 132. — Auditor 

Subject to constitutional restrictions, the authority 
and powers of county auditors are only those conferred 
expressly or impliedly by the legislature. Such officers 
have ministerial, rather than Judicial or quasI-judicial, 
powers. 

Subject to any restriction imposed by constitu¬ 
tion, the legislature has power to prescribe the pow¬ 
ers and privileges of county auditors,^® and such 
officer has no authority save such as is expressly or 
impliedly conferred on him by statute or constitu¬ 
tion,including such implied powers as are neces¬ 
sary to carry into effect the powers expressly dele¬ 


gated.32 He is a county officer, as stated in § 100 
supra, and not an agent of the county in the sense 
of having any authority not delegated to him by 
statute.88 

A county auditor is a ministerial officer,84 and is 
not clothed with judicial or quasi-judicial power,85 
nor, unless expressly authorized, may he exercise 
any executive, legislative, or judicial functions 36 

Among particular powers he may exercise may 
be listed the power to publish an exhibit of the re¬ 
ceipts and expenditures of the past year, under the 
direction of the board, stated in § 232 infra, to ap¬ 
prove claims filed against the county, see § 304 in¬ 
fra, to take acknowledgments, see Acknowledgments 
§ 45, to enter into contracts on behalf of the coun¬ 
ty, stated in § 175 supra, to employ special counsel, 
provided the county commissioners assent, see § 181 
supra, and to administer oaths, as stated in the CJ. 
S. title Oaths and Affirmations § 5, also 46 C.J. p 
841 note 9, and 15 CJ. p 512 note 62. In a juris¬ 
diction in which the duties of the county auditor 
have been transferred to the county comptroller, as 
stated in § 140 infra, before the change from audi¬ 
tor to comptroller has been completed and while 
the auditor is serving out the balance of his term, 
the auditor has the same right of access to all 
books, receipts, papers, and accounts as has the 
county comptroller when he takes over the office.37 
The auditor is not such an officer of the county as 
to be able to receive notices that will bind the 

county.38 


Wash.—^Pierce County v. Washington 
Nav. Co., 27 P.2d 669, 176 Wash 
344. 

26. Md—^Howard County Com'rs v, 
Matthews, 127 A. 118, 146 Md. 553 

27. Ga—J. G. McCrory Co of Geor¬ 
gia V, Board of Com’rs of Roads 
and Revenues of Pulton County, 
170 S B. 18, 177 Ga. 242—^Albany 
Bottling Co. V. Watson, 30 S B. 270, 
103 Ga 503. 

Ind,—^Applegate v. State ex rel. Pet- 
tijohn, 185 NB 911, 205 Ind. 122. 
Or—^Wilson v. Gilliam, 222 P. 298, 
110 Or. 165 

3:n the exercise of state police pow¬ 
er, as for prosecution of crimes and 
offenses, county officers have only 
such powers as may be delegated to 
them by the state legislature—State 
V- Price, 128 N.E. 173, 101 Ohio St. 
50. 

28- U.S.—Sugg V. Wisconsin Lum¬ 
ber Co., D.C.MO., 283 P. 290. 
Md.—Howard County Com'rs v. 

Matthews, 127 A. 118, 146 Md 553 
Mitt a—Warren County v. Mississippi 
River Perry Co., 164 So. 349, 170 


Miss 183, suggestion of error over¬ 
ruled 166 So 349, 170 Miss 183 
Okl —^Airy v Thompson, 6 P 2d 446, 
164 Okl 1—^Board of Com’rs of 
Harmon County v. R J Edwards, 
Inc., 282 P 1090, 140 Okl 247 
Or—^Wilson v Gilliam, 222 P 298, 
110 Or 165 

Tenn.—^McDonald v Scott County, 87 
SW2d 1019, 169 Tenn. 374 
Wis.—^Marathon County v Industrial 
Commission, 260 NW. 641, 218 

Wis 276. 

29. Ala.—^Mobile County v. Wil¬ 
liams, 61 So 963, 180 Ala. 689. 

Told acts 

Acts by county officers outside 
their powers are void as respects 
county's liability—Board of Com'rs 
of Harmon County v. R. J. Edwards, 
Inc., 282 P. 1090, 140 Okl 247. 

30. S C.—^Bank of Johnston v. 

Prince, 134 S.E. 387, 136 SC. 439 

31. Ind —^Bloomfield Democrat v. 
Board of Com’rs of Greene County, 
177 N.E 361, 93 IndApp 226. 

ND.—^Patton v, Cass County, 102 N. 
W. 174, 13 N.D 35L 
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Ohio.—State ex rel. Bunts v. Zan- 
gerle, 197 N.E 112, 130 Ohio St. 
84 

32, Ohio —State ex rel. Kuntz v. 
Zangerle, supra. 

33. N D.—^Patton v. Cass County, 
102 NW. 174, 13 ND. 351 

34ii Ind—^Bloomfield Democrat v. 
Board of Com’rs of Greene County. 
177 N.E. 361, 98 Ind.App 226 
Ohio —State v. Thomas, 172 N B 
897, 85 Ohio App. 250. 

35. Minn.—State v. Krahmer, 100 N. 

W. 106, 92 Minn. 397. 

30. Ind.—^Bloomfield Democrat v. 
Board of Com'rs of Greene Coun¬ 
ty, 177 N.E 361, 93 IndApp. 226 

37. Pa —Commonwealth v. Ene 
County Comptroller, 24 Pa.Dist. 
455—Commonwealth v. Brie Coun¬ 
ty, 23 Pa.Dist. 208. 

38. Tex.—^Hill County v. St Louis 
Southwestern Ry. Co., Civ.App., 81 
SW.2d 868. 

Authority to receive notice of place¬ 
ment of oars so as to render coxm- 
ty liable for demurrage see Car¬ 
riers S 341 note 62. 
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§ 133. - Clerk 

County clerks have such powers as are necessary for 
the proper performance of their duties, and their au¬ 
thorized acts are binding on the counties. 

In general it may be said that county clerks take 
as incident to the office such powers as are neces¬ 
sary for the proper performance of the duties of 
the office Under some statutes they have both 
ministerial and quasi-judicial powers.^® 

Among the powers incident to the office are pow¬ 
er to administer oaths taken in transacting the 
business of the office, stated in the C J.S. title Oaths 
and Affirmations § 5, also 46 CJ. p 841 note 10, and 
IS CJ. p 510 note 93; the power as ex officio clerks 
of court to issue process and attest proceedings of 
the court, over their signatures as such,^^ and to 
attest and sign as county clerks certificates of ac¬ 
knowledgment, affixing thereto the seal of court of 
which they are ex officio clerks the power as 
the custodian of the bond of an assignee for the 
benefit of creditors to certify to such bond or a 
copy thereof to be offered in evidence,to collect 
fees due the county, stated in § 233 infra, and to 
take subscriptions for the erection of public build¬ 
ings.^^ A county clerk has been said to be the only 
proper depositary of documents and records as to 
contracts for the construction of bridges, see Bridg¬ 
es § 20 a. As stated in § 179 supra, in the absence 


§ 134 

of delegated power a county clerk has no authority 
to purchase supplies for the county 

Binding county. A county clerk, as a local offi¬ 
cer of the county unless performing state func¬ 
tions, stated in § 100 supra, has no power to bind 
the county, except in cases of express grant of au¬ 
thority or where authority may be fairly implied 
from the nature of the act authorized,^nd the 
world at large is chargeable with notice of his le¬ 
gal restrictions;^® but his acts within the limits of 
his authority are binding on the county.^ 7 

§ 134. - Deputies, Agents, and Em¬ 

ployees 

Duly appointed and qualified county deputies are au¬ 
thorized to perform ministerial duties of the office, but, 
unless expressly authorized by statute, not quasi-Judfclal 
duties A county is bound only by the authorized acts of 
Its agents, and the legislature may vest subordinate pow¬ 
ers in county employees. 

As a general rule deputies of county officers, 
when duly appointed and qualified,^® may perform 
any purely ministerial duties of such officers,^® but 
th^y cannot perform any quasi-judicial duties of 
county officers unless expressly authorized by stat¬ 
ute.®® 

Agents, A person who deals with an agent of a 
county must ascertain the nature and extent of the 
agent's authority,®^ and no act of the agent beyond 
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39. N.T—^People v. Prenderg-a^t, 114 
NB 483, 219 NY 262, reversing: 
160 NTS 690, 173 AppDiv. 618— 
Kayman v Harman, 11 N.Y.S 2d 
341, 170 Misc. 850. 

40. Or—State v Smith, 1 Or 260 

41. Cal—^Touchard v. Crow, 20 CaL 
150, 81 AmD. 108. 

42. Cal—Touchard v. Crow, supra 

15 C J p 510 note 96. 

43. Tex —^Keatingr v. Vaugrhn, 61 
Tex 518 

44. Ky—Harms v. Wood, 6 T.B. 
Mon 641. 

45. Wis —^Bndion Impr. Co v. Bve- 
mnff Telegram Co, 80 NW 732, 
104 Wis 432 

40. Wis—^Bndion Impr. Co. v. Eve¬ 
ning Telegram Co., 80 NW, 732, 
104 Wis 432. 

47. Ky—^Ewing v. Hayes, 77 S.W.2d 
946, 267 Ky. 269. 

48. Colo—Roberts v. People, 18 P. 
630, 9 Colo. 468. 

49 . Colo —^Edson-Keith v. Bedwell, 
122 P, 392, 62 Colo 810. 

15 C J. p 613 note 77. 

Beputy oonnty auditor 

Minn—Crowell v. Lambert, 10 Minn 
869. 

' 20 o,j.s.-eo 


Deputy county derk 

(1) Authority of deputy county 
clerk IS coextensive with that of 
principal 

Cal—^Touchard v Crow, 20 Cal 160, 
81 AmD 108—^Andrews v. Metzner, 
267 P. 208, 88 Cal App. 764. 

NY—^Lynch v. Livingston, 6 NY 
422, affirming 8 Barb. 463. 

(2) Under a statute giving depu¬ 
ty county clerks the full powers of 
their chief, the division of the clerk’s 
office Into departments, with a depu¬ 
ty over each in charge ef particular 
business, does not limit the authori¬ 
ty of any deputy, or prevent him 
from performing all such official acts 
as the clerk might perform—clones 
V MacCorquodale, Tex.Civ.App, 218 

5. W 69, error refused, followed in 
Jones V. MacCorquodale, Tex Civ. 
App., 218 SW. 62 and Jones v. Maes, 
218 SW. 62, error refused. 

(3) Authority of deputy county 
clerks to administer oaths see the C 
J S. title Oaths and Affirmations § 

6, also 46 CJ p 841 note 11. 

Deputy county surveyor 
Mo—^Halter v. Leonard, 122 S.W. 706, 
223 Mo 286 

Deputy county treasurer 

(1) A deputy county treasurer has 
authority to perform ctny duties the 
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county treasurer Is required to per¬ 
form. 

Ill—Mitchell V. Short, 261 IlLApp. 
367. 

Mich —^Malonny v Mahar, 1 Mich 26. 
Ohio—State ex rel Essinger v. Hol- 
zemer, 8 N.B 2d 166, 64 Ohio App. 
477. 

(2) This includes receiving money 
in payment of taxes—State ex rel. 
Essinger v. Holzemer, 8 N E 2d 156, 
54 Ohio App 477. 

60. Or—State v. Smith, 1 Or 250. 
Deputy county olexk 

(1> Statutes in some states author¬ 
ize a deputy county clerk to per¬ 
form all the duties of his superior 
in the latter’s absence —^Missouri 
River, etc., R Co. v. Morris, 7 Kan 
210—Amnne v. Kansas Pac. R. Co, 
7 Kan. 178. 

(2) However, it has been held that 
a county clerk is not authorized by 
statute to delegate powers to a depu¬ 
ty—State V. Smith, 1 Or 250. 

51. Mont.—^Pue v. Lewis and Clark 
County. 243 P 678, 76 Mont 207. 

Ordeors of the governing body must 
be looked to to determine the author^ 
ity of the county agent.—^McKechnie 
|v Canada* 260 SW. Ill, 198 Ky. 

I 807. 
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the scope of his authority is hindiug on the county, 
regardless of the good faith of the agent.^^ 

Under some statutes a county purchasing agent 
may make all purchases for which the county may 
be liable, or for the payment of which the county 
is liable.53 He is not a state ag-ent, but is an ap¬ 
pointee of the board of supervisors, and has what¬ 
ever powers of audit and purchase as has that 
board.5^ 

A special agent or representative appointed by a 
county to act for it in a particular matter has pow¬ 
er to bind the county by his acts 56 

Employees, Subordinate powers may be vested 
in an employee of the county, according to the judg¬ 
ment of the legislature, as evidenced by statutes 
but at common law a ‘‘straw boss” working for a 
county possesses no authority to commandeer the 
services of any person for any reason or purpose 
whatsoever.®*^ 

§ 135. —— Surveyor 

A county surveyor merely as such has not authority 
to undertake the work of a civil engineer for the county. 

A county surveyor is a county officer, as stated in 
§ 100 supra, but he is not its civil engineer, so that 
a statute imposing the duty of executing all sur¬ 
veys ordered by any court, board of county commis¬ 
sioners, town supervisors, or other public county 
officers ^ioes not authorize him to undertake the 
work of a civil engineer of his own motion when¬ 


ever a county lets a contract for public improve¬ 
ments which he thinks requires the services of a 

civil engineer.®8 

§ 136. -Treasurer 

a. In general 

b. Power to take or to transfer com- 
' mercial paper or securities 

a. In General 

A county treasurer Is merely a ministerial county of¬ 
ficer, with such powers only as are conferred expressly or 
impliedly by constitution or statute. He is properly the 
recipient and custodian of county funds, with power of 
disbursement, holding such funds as special bailee or 
trustee. 

The county or parish treasurer, a county officer, 
as stated in § 100 supra, is an indispensable®^ fiduci¬ 
ary,5® ministerial®^ officer,®^ with neither admin¬ 
istrative®® nor discretionary®^ powers, nor has he 
judiaal power to pass on the validity and regularity 
of the acts and proceedings of other officers.®® 

While he is an agent of the county, in its status 
as a body politic and corporate,®® in some matters 
he acts as the agent of other officers or political 
subdivisions,®*^ and he is not an agent of the county 
so as to render applicable the maxim “respondeat 
superior.”®® 

Except as restricted by the constitution, the leg¬ 
islature may prescribe the powers of a county treas¬ 
urer,®® and he has no authority other than that con- 


52. Ky.—^McKechnie v, Canada, 250 
S.W, 111, 198 Ky 807. 

53. NT—^Eastern Rock Products v. 
Mayer, 244 N.T S 96, 137 Misc. 555. 

Hlgliway law 

County purchasing agent, not re¬ 
ferred to m highway law, can derive 
no power or authority from such 
law.—^Eastern Rock Products v. May¬ 
er, supra 
State aid ftmA 

That county contributes to state 
aid fund with county money does 
not require expenditure therefrom 
for purchases to be 'made through 
county purchajsing agent alone — 
Eastern Rock Products v. Mayer, su¬ 
pra. 

54. N.T.—^Eastern Rock Products v. 
Mayer, supra 

55. Ky—Garrard County Ct 'v. Mc- 
K^e, 11 Bush 234. 

Miss—^Hinds, etc. Counties v. Nat¬ 
chez, etc, R Co, 38 So. 189, 85 
Miss. 599, 107 Am SR 305 

56. Tenn.—^Loring v McGinness, 44 
SW.2d 314, 163 Tenn. 648. 

57. Cal.—City of Los Angeles v. In¬ 
dustrial Accident Oommission of 


State of California, 47 P 2d 1096, 8 
CalApp2d580 

sa Minn—^Haynes v Blue Earth 
County, 67 NW. 1005, 65 Minn. 384. 

59. Mich,—Chippewa County v Ben¬ 
nett, 152 NW 229, 163 N.W 814, 
185 Mich 544—People v. St. Clair 

* County, 30 Mich 388. 

60. S.C—Anderson, County v. Grif¬ 
fin, 161 S E 876, 164 S.C 76—State 
V. Alexander, 138 SE 835, 140 S 
C 326. 

61. Ill-Mitchell V. Short, 261 Ill 
App 367 

Kan—School Dist No 12 of Ottawa 
County V. Board of Corners of Otta¬ 
wa County, 1 P 2d 88, 133 Kan 
528 

Ky—Cam v. Burroughs Adding 
Mach Co., 203 SLW. 315, 180 Ky 
567. 

Mont.—^Rosebud County v. Smith, 9 
P 2d 1071, 1073, 92 Mont 76, citing 
Corpus Juris. 

16 C J. p 611 note 16. 

62. Tex—Charlton v. Cousins, 124 
SW. 422, 103 Tex. 116. 

63. La.—^Lane v. E J Deas Co, 
125 So. 614, 12 La App. 382. 
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64h Elan—School Dist. No 12 of 
Ottawa County v Board of Com’rs 
of Ottawa County, 1 P.2d 88, 133 
Kan. 528 

La—^Lane v B J Deas Co, 126 So 
514, 12 La App 382 
65. Ky—^Pulaski County v. Richard¬ 
son, 9 SW2d 523, 225 Ky 556 
16 C J p 611 note 18. 
e6L Ky—Bernard v McFarland, 101 
SW2d 913, 267 Ky 210 
16 C.J. p 611 note 19 

67. NT.—^Dewey v. Niagara County, 
62 NT 294, reversing 2 Hun 392, 
4 Thoznps & C 606 

Agent of taxing district 
In 'Collecting, receiving, and dis¬ 
bursing taxes for a drainage or oth¬ 
er taxing district, the county treas¬ 
urer acts as the agent of the dis¬ 
trict, and not as a county officer — 
Board of Com*rs of Big Horn County 
V Byron Drainage Dist., 76 P 2d 769, 
762, 52 Wyo. 417, citing Ooxpus 

Juris—16 CJ. p 611 note 20 [a] (1). 

68. Ind.—Vigo Tp v. ICnox County, 
12 NE 305, 111 Ind 170 

69. S.C—^Bank of Johnston v. 

Prince, 134 S E 387, 136 S.C. 439. 
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ferred on him by constitution or statute, either ex¬ 
pressly or impliedly.'^® Where the state constitu¬ 
tion vests a certain power in a county treasurer, the 
legislature cannot vest that power in a county as¬ 
sessor 71 When designated by statute as the recipi¬ 
ent of all books, papers, moneys, and all other prop¬ 
erty to be accounted for by his predecessor in office, 
he alone has the right and authority, by implication, 
to demand such property of the outgomg treasur- 
er.72 

Among other powers usually imposed on county 
treasurers, it is his right to procure extensions of 
tune on pa 3 mient of indebtedness and to renew the 
same,73 to contract for the publication of delinquent 
tax lists, as stated in § 179 supra, to administer 
oaths in connection with the business of the office, 
as is stated in the CJ.S. title Oaths and Affirma¬ 
tions § 5, also 15 C.J. p 512 note 35, and to maintain 
actions to recover moneys due the county.74 So it 


has been held that an accoimt current, kept by a 
county auditor wuth the treasurer, is a public rec¬ 
ord, and if it is erroneousl}' kept the treasurer may 
by proper proceeding require its correction by the 

auditor. 75 

Receipt, custody, and disbursement of public 
funds. As a general rule a county or pansh treas¬ 
urer is the proper officer to receive,7® and disburse77 
the funds or moneys of the county arising from or¬ 
dinary sources of revenue. In receiving money col¬ 
lected for state taxes, he acts by virtue of his of¬ 
fice, and discharges, in behalf of his county, an ob¬ 
ligation resting on such county 78 However, a 
county treasurer has no power to make settlements 
by the use of public funds in his hands or subject to 
his check.78 

So also he is the proper custodian of count> 
funds,®^ unless, of course, custody of the funds has 


70. US —Gngsby-Grunow Co. v. Hieb 
Badio Supply Co., C C A.Iowa, 71 
F.2d 113 

Mont—Rosebud County v. Smith, 9 
P2d 1071, 1073, 92 Mont. 76, citing 
CovpoM Sfnxitt. 

Neb —Shambaugh v City Bank of 
Elm Creek, 226 NW. 460, 118 Neb. 
817. 66 A.L.R 804. 

Ohio—State ex rel Kuntz v. 2an- 
gerle, 197 N.B. 112, 130 Ohio St. 
84. 

16 C J P 611 note 23. 

Frlxnaxy fmintloxLS Implied 

In the absence of a constitutional 
definition of the powers of a county 
treasurer, when the ofilce is created 
by constitution, the primary func¬ 
tions of such officer are necessarily 
implied —^People ex rel. Nelson v. 
West Englewood Trust & Savings 
Bank, 187 N B 626, 363 Ill 461. 

71. Mont —^New Tork Mutual L Ins. 
Co V Martien, 71 P. 470, 27 Mont 
437. 

72. NM—State v. Davisson, 217 P. 
240, 28 NM 663, error dismissed 
Davisson v. State of New Mexico, 
46 S Ct 229, 267 U S 574, $9 L Bd. 
796 

73. NY—Clark v. Saratoga County, 
14 N.B 428, 107 NY. 663—Parker 
V. Saratoga County, 13 NB 308, 
106 N Y. 392. 

74L Neb—^Woods v. Brown County, 
261 NW 839, 126 Neb. 692. 

16 C J. p 612 note 36 
Authority of county treasurer as pe¬ 
titioning creditor in bankruptcy 
proceeding see Bankruptcy { 99 
note 63. 

Unauthorized nsa of fonds 
County treasurer having loaned or 
invested public funds without au¬ 
thority may in his official capacity 
maintain statutory action for recov- 


ery of such funds—Woods v. Brown 
County, supra. 

7B. Ind.—Wells v State, 22 Ind 241. 

73. Ill —^People ex rel Nelson v. 
West Englewood Trust & Savings 
Bank, 187 NE 626. 863 Ill 461.' 
Mo—Cole County v. Schmidt, 10 S. 
W 888 

16 O J. p 511 note 26. 

Collection, custody, and disburse¬ 
ment of county funds generally see 
infra SS 233, 234. 

Power inherent 

The power of a county treasurer, 
when the office is created by consti¬ 
tution, to receive public funds is in¬ 
herent, and not dependent upon the 
authority of statute, and he cannot 
be deprived of such power.—^People 
ex rel. Nelson v. West Englewood 
Trust & Savings Bank, 187 N.E. 626, 
863 Ill. 461. 

77, Ga.—Aaron v. German, 40 SB. 

713, 114 Ga. 687 
16 C J. p 611 note 28. 

Authority of county treasurer to pay 
county warrants see infra 9 262 
AUowoiioe, certULoate oar order 

(1) Parish treasurer cannot pay 
out pansh money unless allowed by 
police jury or court order,—^Lane v. 
E J. Deas Co., 125 So 614, 12 Da. 
App. 882. 

(2) A statute providing that the 
county treasurer shall not pay out 
any money except in pursuajice of 
certificate or warrant, gives the 
treasurer no discretion to m a k e pay¬ 
ments without being authorized by 
certificate or warrant—^Nueces Coun- 
.ty V. Gussett, TexCiv.App., 213 SW 

726, reversed on ground that pay¬ 
ment may be ratified by commission¬ 
er's court —Gussett v Nueces County, 
Com.App., 286 S.W. 857, 
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(3) County treasurer had no pow¬ 
er to withhold tajces upon direction 
of county auditor.—State ex rel 
Kuntz V. Zangerle, 197 N.E 112, 130 
Ohio St 84. 

(4) Nor has he any right to pay 
money due an heir as a distributive 
share out of general county funds, 
even when ordered by a court to pay 
such share to the heir.—Withers v. 
Root, 73 P-2d 1113, 146 Kan. 822 

78. N.Y.—Seneca County v, Allen, 2 
N.B. 469, 99 N.Y. 632, reversing 
33 Hun 220. 

Authority of county treasurer to col¬ 
lect taxes see the C.J.S. title Taxa¬ 
tion 9 648, also 61 C.J. p 1014 note 
94. 

79. Kan—School Dist. No. 12 of 
Ottawa County v Board of Com'rs 
of Ottawa County, 1 P.2d 88, 183 
Kan. 528. 

Compromise and settlement of claims 
owing the county generally see in¬ 
fra 9 233. 

SO. US—U. S. V. Brechtel, CCA. 
Iowa, 90 P.2d 516 

IlL—^People ex rel. Nelson v. West 
Englewood Trust & Savings Bank, 
187 NE 525, 353 Ill. 451. 

Ky —Cain v. Burroughs Adding 

Mach. Co, 203 SW, 316, 108 Ky. 
667 

Va.—Jones v. U. S. Fidelity & Guar¬ 
anty Co. 182 S.B 660, 166 Va 849 
—Webb V. U. S Fidelity & Guaran¬ 
ty Co, 182 S.E 567, 166 Va. 388— 
^tna Casualty & Surety Co of 
Hartford, Conn v. Board of Sup’rs 
of Warren County, 168 SB. 617,. 
160 Va 11. 

16 C J p 611 note 27. 

County or parish treasurer as cus¬ 
todian of school funds see the C.J. 
S. title Schools and School Dis¬ 
tricts 9 234, also 56 C.J. P 569 
< notes 43, 45. 
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been given to the county board, as stated in § 233 
infra. As to a fund received and held by him he 
holds a fiduciary relationship constituting him a 
bailee,®^ but he is a special bailee, with special ob¬ 
ligations imposed by his office.^^ He holds public 
funds upon a trust for the state or county for 
which the funds were collected,^3 the title to the 
funds not being in such officer^^ but, as is stated 
m § 229 infra, in the county. Where he receives 
money as county fimds, he is estopped to deny that 
he holds it by virtue of his office as treasurer 

Even in the absence of express statutory author¬ 
ity, he may properly deposit public funds in his 
hands in a bank to his credit as treasurer, and this 
right extends to a general deposit, 86 either with or 
without an agreement for interest 87 In other ju¬ 
risdictions he has statutory authority to deposit the 
funds in his hands in banks, conditioned upon his 
obtaining proper security therefor.88 However, 
statutory limitations on his authority as to the de¬ 


posit of public funds in banks must be complied 
with by himself and all persons dealing with him 
with reference to such funds.8® Where he has a 
statutory duty of depositing the county funds m re¬ 
sponsible banks, stated in § 143 a infra, such duty 
denies him authority to loan the funds to a private 
individual for private purposes,® 8 Aside from sudi 
statutory duty, it has been held that a county treas¬ 
urer may not lend public funds in his custody.®^ 

b. Power to Take or to Transfer Cominercial 
Paper or Securities 

Unless authorized so to do, a county treasurer has 
no power to take or indorse commercial paper or securi¬ 
ties in his official capacity, and is entitled to demand 
cash. A statutory authority to invest sinking funds is 
limited to the original investment, and to investment m 
securities maturing prior to the date of the obligations 
for which the fund was created. 

Unless power is given him by law so to do, a 
county treasurer has no power to take notes or se¬ 
curities in his official character from any person,®® 


Power of treasurer as to funds in 
court see the C J S. title Deposits 
in Court S 6> S'lso 18 C.J. p 773 
note 26-p 774 note 31. 

Power IsihereiLt 

Where the office of county treas¬ 
urer IS created by the constitution, 
the power of such officer to keep 
safely public funds intrusted to him 
IS inherent, and not dependent up¬ 
on statute, and he cannot be de¬ 
prived of such power.—^People ex rel. 
Nelson v. West Englewood Trust & 
Savings Bank, 187 N.E. 525, 853 Ill. 
451. 

Sole oTUrtodlaa, 

Under some statutes, the county 
treasurer is the only person who heus 
the possession and control of the 
money of the county.—S V, 
Brechtel, CCA Iowa, 90 F 2d 516. 

ahmds of heirs, legatees, and o3a1^«^ 
ants agslxiat estate 
A statute imposing the duty upon 
the probate court of ordering execu¬ 
tors or administrators having in 
their possession after settlement 
money belonging to heirs, legatees, 
and claimants against the estate, 
whose whereabouts are unknown, to 
deposit such money in the county 
treasury makes the county treasurer 
custodian of such money —^Brown v. 
Vidro, 244 NW. 227, 260 Mich 64. 

Funds on hand 

County treasurer is required to 
have on hand at all times all moneys 
received* for account of common¬ 
wealth or county which have not 
been disbursed in accordance with 
law.—^^tna Casualty & Surety Co 
of Hartford, Conn., v. Board of 
Supers of Warren County, 168 S.B 
617, 160 Vfiu 11. 


81. Colo—^McClure V Lia Plata Coun¬ 
ty. 34 P 763, 19 Colo 122 

88. NM—^Maloy v Bernalillo Coun¬ 
ty, 62 P. 1106, 10 NM. 638, 52 L R 
•A. 126. 

Va—^^tna Casualty & Surety Co of 
Hartford, Conn v Board of Sup'rs 
of Warren County, 168 S E 617, 
160 Va 11. 

83, US—Curtis v.U S.CCAColo, 
67 F2d 943 

Colo—McClure v. Board of Com'rs 
of La Plata County, 34 P. 763, 19 
Colo. 122 

Va—^U S Fidelity & Guaranty Co v. 
Carter. 170 S E. 764, 161 Va 381, 
90 A.LR 191. 

Funds of heirs, legatees^ and olalnu 
ants against estate 

The county treasurer is trustee of 
money deposited with him which be¬ 
longs to heirs, legatees, and claim¬ 
ants against the estate whose where¬ 
abouts are unknown—^Brown v. Vi¬ 
dro, 244 NW 227. 260 Mich. 64. 

84 . US—Curtis V. U S., CCA 
Colo , 67 P 2d 943 

85., Ga.—^Mason v, De Kalb County 
Road, etc, Comrs, 30 S.E. 513, 164 
Ga. 35 

Season for mle 

A county treasurer being an agent 
of the public, the rule that, with 
certain exceptions, an agent is es¬ 
topped from disputing his princi¬ 
pal's title, discussed in Agency § 
173 b, applies to estop a county 
treasurer, having received money for 
the county, from asserting the in¬ 
validity of the county's authority to 
receive it—^Mason v De Kalb Coun¬ 
ty Road, etc, Comrs., supra. 

SSm Ill.—^Lamb v. Fidelity & Deposit 
Co. of Maryland, 257 Ill.App. 262 
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Va—^U S Fidelity & Guaranty Co 
v Carter, 170 S B 764, 161 Va. 881, 
90 A.L R 191—^i®tna Casualty & 
Surety Co of Hartford, Conn v 
Board of Sup'rs of Warren County, 
168 S B 617, 160 Va 11. 

Deposit in public depositary see the 
C J S title Depositaries § 7 et seq 
Public deposits in bank in name of 
agent generally see Banks and 
Banking § 277. 

87 . Ill—Lamb v Fidelity & Deposit 
Co of Maryland, 257 IllApp. 262 
88- U S.—^National Surety Co v Salt 
Lake County, CCA Utah, 6 F 2d 
34, certiorari denied 46 S Ct. 103, 
269 U.S 678, 70 L Ed 421 

89 , Neb—^Massachusetts Bonding & 
Insurance Co v. Steele, 248 NW 
648, 125 Neb 7—Shambaugh v City 
Bank of Elm Creek, 226 NW 460, 
118 Neb 817, 65 AL.R, 804. 

Paortiotilar lumtatloiLs 

(1) In some jurisdictions a treas¬ 
urer IS not permitted to deposit 
county funds in banks other than 
those designated as public deposi¬ 
taries—State V. Rosman, 274 P. 850, 
84 Mont 207. 

(2) In other Jurisdictions the 
county treasurer's custody of coun¬ 
ty funds IS limited to the treasury 
vaults or public depositories —Sham- 
baugh V City Bank of Elm Creek, 
226 N W. 460, 118 Neb. 817, 66 A.L R. 
804. 

90, US—Curtis V. U S., CCA 
Colo, 67 P2d 943. 

91, Va—^^tna Casualty & Surety 
Co of Hartford, Conn v Board of 
Sup'rs of Warren County, 168 S. 
B. 617, 160 Va 11. 

98. IlL—^Berry v. Hamby, 2 Ill. 468 
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This power is, however, sometimes expressly con¬ 
ferred, and the right to prosecute an action thereon 
given to his successor in oflBce.^^ It has been held 
that, where a sheriff of a county indorses a bank 
certificate of deposit to a county treasurer as part 
of the county funds, the latter is not merely the 
custodian of such funds but takes as financial agent 
of the county, so that, as is stated in § 229 infra, 
the title thereto is in the county.^^ 

In the absence of statutory authority, a county 
treasurer cannot transfer by indorsement notes tak¬ 
en by him in his official capacity.9 5 

Where he has illegally loaned money and taken 
a note therefor he holds the latter for the purpose 
of restitution of the money and cannot divert it 
to any other use without the consent of the coun¬ 
ty.®® 

A county treasurer is entitled to refuse to receive 
a check, and to demand cash.®7 

His statutory authority to invest the sinking 
funds in his hands in certain named securities is 
limited to the original investment, and he cannot ex¬ 
change securities so purchased for other securi¬ 
ties.®® Moreover, he cannot invest sinking funds 
in public securities maturing after the date of the 
obligations for which the fund was created.®® 

§ 137. - Other Particular Offiicers and 

Agents 

The powers of various other county officers, such as 
the comptroller and county police officer, have been the 
subject of adjudications. 

A county comptroller, as a county officer, stated 
in § 100 supra, is not an overlord of the other coun¬ 
ty officers, nor has be management of the county’s 
business,^ although in some jurisdictions he is the 
fiscal control officer of the county, in which con¬ 
nection he has quasi-judiaal functions ^ Where 
the duties of county auditors have been transferred 
by statute to county comptrollers, as stated in § 140 
infra, all books, receipts, papers, and accounts kept 
by any county officer must be open to the inspection 


of the county comptroller who shall have power to 
examine the same at any time he may wish to do 
so.® 

Cotinty police officer. The sphere of a county po¬ 
lice officer’s operations has been held not to be lim¬ 
ited to the county outside of cities therein.'* 

Other officers. The powers of various other 
county officers are discussed elsewhere in this work: 
The power of clerks of courts in the title Clerks 
of Courts §§ 33-47; of coroners in the title Cor¬ 
oners § 12; of county attorneys, county solicitors, 
etc, in the C.J S. title District and Prosecuting At¬ 
torneys § 12, also 18 C.J. p 1306 note 46-p 1314 note 
39; of county jailers in the CJ.S. title Prisons § 
11, also 50 C.J. p 338 notes 8-20; of county record¬ 
ers in the C.J.S title Registers of Deeds § 9, also 53 
C.J. p 1072 notes 46-52; of county school boards 
in the C.J.S. title Schools and School Districts § 99, 
also 56 C.J. p 295 note 33-p 297 note 59; and of 
sheriffs in the C.J S. title Sheriffs and Constables 
§§ 35-51, also 57 C.J. p 774 note 90-p 793 note 76. 

§ 138. Disabilities 

Both In the absence of and under statute county of¬ 
ficers are prohibited from engaging in transactions as to 
which they are personally interested, whether for them¬ 
selves or for others. 

The general rule that no executive or administra¬ 
tive officer shall take official action in a matter in¬ 
volving the rights of others in which he is person¬ 
ally interested applies to county officers, and ex¬ 
press provision is usually made for temporarily sup¬ 
plying the place of such officers, when disqualified 
by interest or by relationship, by the appointment of 
deputies.® County officers are sometimes forbidden 
by statute to take action in matters involving rights 
of others m which they are personally mterested,® 

Statutory prohibitions of county officers becoming 
parties to, or interested in, county contracts are 
discussed infra § 192. 

Where a statute forbids county officers to pur¬ 
chase or to speculate in any claim allowed by the 
court of claims of his county, such officers cannot 


93. Mass—^Packard v. Nye, 2 Meto 
47 

94. N C —Iredell County v Wasson, 
82 NC. 308 

95. Me—Bates v Butler, 46 Me 387 

90. N,Y —Greene y Niagara County, 
40 NTS 862, 8 App Div. 409 

97. Wis —^Forest County v. Poppy, 
213 NW. 676, 193 Wis 274 

9a Okl—State v McCurdy, 241 P 
816, 116 Okl 111—National Surety 
Co V. State, 239 P 262, 111 Okl. 


185—^National Surety Co v. State, 
239 P 267, 111 Okl 180. 

99. XT S —^Abernathy v. State of 
Oklahoma ex rel. Goar, CC.AOkl„ 
31 F 2d 547, certiorari denied 50 S. 
Ct. 81, 280 US 699, 74 L, Ed 645. 
Okl—^Bockoven v Board of Com'rs 
of OkleJioma County, 267 P. 1053, 
131 Okl 114 

1. Pa.—Thayer v, McCaslin, 171 A. 
898, 314 Pa 553. 

2. Pa.—Commonwealth v. Gollmar, 
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18 PaUist & Co. 648, 80 Pittsb. 
UegJ. 309. 

3. Pa.—CantUn v. Hancock, 12 Philcu 
464. 

4. Ky—^National Surety Co of New 
York V Hester's Adm'r, 44 S.W.2d 
563, 241 Ky 623. 

5. Ind—^Markley v Rudy, 18 N.E. 
50, 115 Ind 533 

Okl —State ex rel. Blame v. Bale, 
261 P 368, 127 Okl. 113 
a Ind.—Markley v. Rudy, 18 N. 
E. 50, 115 Ind. 533. 
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buy county claims either for themselves or for oth- 
ers,*^ 

A statutory prohibition of county officers and 
agents from purchasing or selling or receiving to 
their own use and benefit any warrants, scrip, or¬ 
ders, etc., prohibits any dealing in such instru¬ 
ments, whether for their own benefit or use or the 
benefit or use of another person ^ Aside from stat¬ 
utory disability, it is also held that the status of 
a,county treasurer as a minister of the law, bound 
by his oath and every canon to be disinterested in 
the discharge of his official duties, prohibits any 
speculation in tax certificates by virtue of which he 
appropriates the difference between the amount he 
paid for the certificates and that received on re- 
demption.9 

The disability of various county officers to pur¬ 
chase at tax sales is discussed in the CJ.S. title 
Taxation § 809, also 61 C J. p 1207 note 22-p 1209 
note 47, 

Where county officers are agents for the sale of 
swamp and overflowed lands, they are prohibited 
through considerations of public policy from becom¬ 
ing the purchasers of such lands, directly or indi¬ 
rectly, and agreements culminating in such purchase 
are void,^^ 

Discharge of individual debt or debt of wife. A 
county treasurer cannot use his official funds to 
discharge his individual debt^^ or a debt of his 
wife.^2 


§ 139. Duties and Liabilities 

a. Duties 

b. Liabilities 

a. Duties 

Mandatory duties of county officers are usually de¬ 
fined by statute, although they may be Imposed by the 
constitution or by charter. Such duties are continuing, 
and performance may be required of the incumbent in 
ofhce. 

Some state constitutions expressly provide that 
county officers shall perform such duties as shall 
be prescribed by law.^^ So far as the duties of 
county officers are not prescribed by the state con¬ 
stitution, they may be defined^^ and changed by 
legislative enactment,and include duties which 
are naturally and necessarily implied from the lan 7 
guage of the statutes.^® Indeed the duties of coun¬ 
ty officers are usually prescribed by statute rather 
than by the common law.^*^ Moreover, under a con¬ 
stitutional provision authorizing counties to provide 
in their charters for officers other than those re¬ 
quired by the state constitution or by statute, the 
counties may provide in the charters for the duties 
of such officers without limitation by general law,i® 
but the duties so imposed must not be inconsistent 
with or in conflict with state legislation.^® It is 
the imperative duty of a ministerial county officer 
to obey the order of a tribunal vested with authori¬ 
ty to direct his action, so that he has no discretion 
as to compliance, and cannot question or decide on 
the validity of the order, it is ipimaterial whether 
the direction be embodied in a legislative act or in 
the pronouncement of a governmental agency in- 


7- K!y.—^Moore v. Lawson, 42 SW 
use, 43 SW 409, 102 Ky, 126, 19 
KyL 1104. 

15 C J. p 517 note 63 

8. Idaho—Libby v Pelham, 166 P. 
575, 30 Idaho 614. 

9. Colo—^People, for Use of Board 
of Corners of Montezuma County, 
V Brown, 24 P 2d 769, 93 Colo 
182 

SpeoolatlvB dealings held void 

Dealings by which county treas¬ 
urer speculated in county’s tax cer¬ 
tificates and appropriated difference 
between amounts paid for certificates 
and received from landowners mak¬ 
ing redemption are void—^People, for 
Use of Board of Com’rs of Monte¬ 
zuma County, V Brown, supra. 

la Cal—^Edwards v. Bstell, 48 Cal 
194 

IL Va—Webb v U S. Fidelity & 
Guaranty Co, 182 S.E} 557, 165 
Va. 888. 

18. Vg—Jones Y. U. S. Fidelity & 


Guaranty Co., 182 S E 660, 165 Va 
349 

Oonunlmdons 

County treasurer’s retention in his 
ofiicia.1 account of his commissions 
on collections while he was short 
in his accounts operated as payment 
pro tanto of his shortage, and com¬ 
missions ceased to be his personal 
funds and became part of his fidu¬ 
ciary funds—Jones v. U S Fidelity 
& Guaranty Co, supra. 

13. Idaho —^Kootenai County Inde¬ 
pendent School Dist. No 1 V Coun¬ 
ty Comrs, 119 P 52, 20 Idaho 448 
—^Fenton v. Ada County, 119 P. 
41, 20 Idahb 392. 

14. Ohio—State ex rel Wmters v 
Kratt, 19 Ohio App. 454 

16 C J p 610 note 80. 
l^egisOtatlve detexniinatloiL of duties 
Legislature has broadest possible 
powers, consistent with constitution¬ 
ally recognized existence of county 
ofiicers, in determinmg extent of 
their local duties.—Amos v. Mathews, 
126 So. 808. 99 Fla. 1. 65, 115. 
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XmposslbUity of personal perform- 
anoe 

If the law requires a county offi¬ 
cial to do a thing, and It is impos¬ 
sible for him to do it in person, yet 
It may be done by other means, such 
other means may be used—^Arnold v 
Custer County, 269 P 396, 83 Mont 
130 

16. Wyo—^Reals v. Smith, 56 P, 690, 
8 Wyo. 169 

16. Ohio—State ex rel Winters "v 
Kratt, 19 Ohio App 464 

17. Ind—Bolds v Woods, 86 NB 
983, 9 Ind App. 657 

18. Cal—^In re Miller’s Estate, 66 P 
2d 491, 6 Cal 2d 588. 

19. Cal—Wilkinson v. Lund, 283 P 
386, 102 Cal App. 767. 

Legislative power nrilxnpalred 

Legislature’s power to prescribe 
duties of county ofiBlcers is not affect¬ 
ed by constitutional provisions au¬ 
thorizing county to frame charters 
for own government.—Wilkinson v 
Lund, supra. 
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vested with power in the premises.20 Where a 
duty of a county officer is an official one, continu¬ 
ing until performance, the general rule, subject per¬ 
haps to exceptions, is that the incumbent of the 
office may be required to perform it, even though 
his predecessor in office should have performed it, 
and the courts are justified in applying this rule 
with strictness where the neglect to perform oc¬ 
curred during the preceding term of the same m- 
cumbent 21 

The presumption of regularity of performance 
of official acts and duties by county officers is stat¬ 
ed in the C J S. title Evidence § 146, also 22 CJ. 
p 138 note 10. 

Territorial extent of duties. County officers are 
often required to perform official duties beyond the 
limits of their own counties,22 

b. Liabilities 

Apart from liability on their bonds, county officers 
are personally liable to the county for broach of their 
prescribed duties. While not personally liable to third 
persons for authorized acts properly done, such liability 
attaches for acts done under an unconstitutional statute 
or in excess of authority, provided a duty is owing to the 
person injured. Personal liability is sometimes imposed 
by statute. 

As a general rule, a county officer is liable to the 
county, independently of his bond, for any breach 
of the duties imposed on him by statute.23 

Moreover, he is liable to an individual for fail¬ 
ure to perform a duty owing to the individual,^^ 
where the neglect or failure to perform is the prox¬ 


imate cause of the individual’s loss 25 Aside from 
statutory liability, if an officer, agent, or employee 
of a county does an authorized act in a proper 
manner, he is not liable to third persons for any in¬ 
jury resulting therefrom ,2® but if his act is done 
under an unconstitutional statute or is in excess of 
his authority, he is personally liable to third per¬ 
sons injured thereby.27 A distinction has been 
made in that in case of nonfeasance, where a duty 
is plainly and certainly devolved upon a county offi¬ 
cer, he is personally liable to third persons for non¬ 
performance, but is not liable wher-e the duty is 
such that he has discretion whether or not to per¬ 
form it; on the other hand, in case of misfeasance, 
whether the duty performed be discretionary or 
compulsory, he is personally liable to third persons 
for negligence in the performance.28 In addition, 
the personal liability of a county officer depends not 
only on the nature of the duty but also on the per¬ 
son, or body of persons, in whom the corresponding 
right inheres. Where the duty is owing to the in¬ 
dividual, the right inheres in the individual in¬ 
jured; if, on the other hand, the duty is owing to 
the public only, it is held that an individual has no 
nght of action for a breach thereof, although the 
individual be specially injured thereby.29 A statu¬ 
tory liability of municipal officers for official acts 
done oppressively, maliaously, corruptly, or with¬ 
out authority of law has been held to include coun¬ 
ty officers .20 Under some statutes, county officers 
are personally liable for any indebtedness or con¬ 
tract of the county incurred, acknowledged, ap¬ 
proved, allowed or authorized in excess of the es- 


20 . Colo—^People v. Pitcher, 166 P 
812, 61 Colo 149. 

Pa —^Nicely v. Halser, 96 A. 556, 250 
Pa, 386 

21. Nev—State v. Bonnifield, IS 8 P. 
906, 87 Nev 44. 

22. Ga—^McParlinv Board of Drain¬ 
age Com’rs of Middle River Dist, 
113 SB 447, 153 Ga 766. 

aa Mo—Cole County v. Dallmeyer, 
13 S.W 687, 101 Mo. 67 
15 C J p 617 note 65. 

24. Minn—^Howley v. Scott, 143 N 
W. 257. 123 Minn 169, 61 L.RA, 
NS, 137 

15 C.J p 518 note 67. 

25. Minn—^Howley v. Scott, supra 

16 C J. p 618 note 68. 

26. Or.—Gearin v Marion County, 
223 P 929. no Or 390 

UabUlty tliat of county 
County officials are no more re¬ 
sponsible than county for which they 
act.—Swartzwelter v. Iowa Southern 
Utilities Corporation, 260 N.W. 121, 
216 Iowa 1060. 


27. CaL—^Elliott v. Los Angeles 
County, 191 P. 899, 183 Cal 472. 

28. Cal—^Dillwood v. Riecks, 184 P. 
35. 42 Cal.App 602. 

Iowa—^Montanick v. McMillin, 280 
NW 608. 226 Iowa 442. 

Negligence 

Where county officers under the di¬ 
rection of the board of supervisors 
undertook to bum grass in the coun¬ 
ty’s agricultural park, which result¬ 
ed in the burning of a valuable stal¬ 
lion in the park stables, the officers 
were liable if they burned the grass, 
an undertaking discretionary with 
them, in a negligent manner—^Dill- 
wood V Riecks, 184 P. 36, 42 Cal App 
602 

29. Neb —^Nemaha County School 
Dist No. 80 V Burress, 89 N.W 
609, 2 Neb, Unoff, 564. 

15 C J P 618 note 69. 

30. US —Commercial Trust Co. of 
Hagerstown v, Burch, D.C.Ga., 267 
F 907 

Ooimty waxrants 

(1) Under a statute making mu¬ 
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nicipal officers personally liable for 
official acts done without authority 
of law, where a county executed 
notes, which were invalid and which 
it refused to pay, and by agreement 
the proceeds were paid to a bank, 
which used the same in part In tak¬ 
ing up county warrants which it was 
to hold uncanceled until the notes 
were paid, such proceeds and the war¬ 
rants so taken up did not become the 
property of the county, but was that 
of the note holders, and the taking 
possession of them for the county 
by its officers was without authority 
of law, and rendered such officers 
personally liable therefor to the 
bank—Commercial Trust Co, of Ha¬ 
gerstown V Burch, supra. 

(2) But the officers are not liable 
to a holder of notes of the countj^ 
for negligently using money which 
should have been applied to payment 
of plaintiffs notes in paying other 
notes, which were not valid obliga¬ 
tions of the county; such liability, 
if any, being to the county—Com¬ 
mercial Trust Co. of lElagerstown v. 
Burch, supra. 
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timate for such purpose or in excess of the specific 
amount authorized for such purpose by a bond is~ 
sue.®^ 

County officers exercising ordinary care in selec¬ 
tion of subordinates, whose reliability they have 
no reason to question, properly instructing them and 
exercising ordinary care to see that they perform 
their duties properly, are not liable under the rule 
of respondeat superior for their negligence ^2 

Enforcement. In an action against a county of¬ 
ficer to make him respond personally in damages, 
it is not necessary for the petition or complaint to 
negative matters of defense,^* 

§ 140. — Auditor 

County auditors have ministerial duties which are 
usually defined by statute, but in some Jurisdictions their 
duties are given to county comptrollers. They are per¬ 
sonally liable to the county for a failure to perform their 
duties, and also are liable to third persons injured there¬ 
by. 

While it has been said that the office of county 
auditor may exist without any duties attached to 
it,^^ usually a county auditor has duties defined by 
statute,35 which duties, are largely, if not wholly, 
ministerial,35 being primarily to audit the books of 
all the ofi&cials of the county who may handle any 
finances.37 A duty is sometimes imposed by stat¬ 
ute on the county auditor to keep an accurate ac¬ 
count current with the treasurer of the county.38 
Likewise, under some statutes he is qx officio clerk 
of the council, and, as such, merely the amanuensis 
of the council and custodian of its records.89 
Where instructions by the auditor of state to a 
county auditor embrace and command the perform¬ 
ance of a number of acts, some of which are prop¬ 
er and others not, the county auditor must follow 


the former, but may disregard the latter.^3 In 
some jurisdictions the duties of county auditors 
have been transferred by statute to county comp¬ 
trollers in counties of a certain class.^l 

Among other duties required of county auditors 
in some jurisdictions by the various statutes there¬ 
of are the following: To issue warrants, as stated 
in § 249 infra, to institute suits for all moneys 
due the congressional township fund and unpaid m 
the name of the obligee or payee of the instrument 
sued on,^^ to levy a tax to pay a subscription by 
the county to the stock of a railroad company, on 
neglect or refusal without proper cause so to do, 
by the county authorities, as pointed out in § 283 
infra; to preserve tax statements in his office for 
a certain time, which duty is fulfilled if he merely 
safely keeps them, without arranging, inspecting, or 
even seeing them in detail ;^3 to give notice to land- 
owners to have land surveyed, and to have plat of 
lands made so as to facilitate assessment after no¬ 
tice to the owners so to do and failure by them to 
comply,to canvass election returns, as stated in 
the CJ.S. title Elections § 236, also IS C.J p 512 
note 61; and to issue certificates of election, as 
pointed out in the C.J.S. title Elections § 240, also 
IS C.J. p 512 note 61. 

The presumption of regularity of performance of 
official acts and duties by county officers is stated 
in the CJ.S. title Evidence § 146, also 22 C.J. p 
138 note 11. 

Liabilities. A county auditor is an agent of the 
people in the sense of having official duties of par¬ 
amount importance that he may not willfully neg¬ 
lect to perform, and for the faithful discharge of 
which he is directly responsible to the people^® 


31. Okl—Wood V. Phillips, 219 P. 
64$, 95 Okl 255. 

32. Okl—^Lowe v Storozyszyn, S8 
P 2d 170, 188 OkL 471. 

Tenn.—^Vance v. Hale, 2 S.W 2d 94, 
166 Tenn. 389, 67 A.L 1 .K. 1029. 
Beason for rhle 

, Such subordinates are employees 
of the county, not of the county offi¬ 
cers 

Okl—^liowe V. Storozyszyn, 88 P.2d 
170, 183 Okl. 471 

Tenn.—Vance v. Hale, 2 S.W 2d 94, 
166 Tenn 889, 67 A.I 1 H. 1029. 

33. Cal—^Payne v. Baehr, 95 P. 895, 
163 Cal. 441. 

Mmn.—widower Coimty v. Smith, 22 
Minn. 97. 

34. Ind.—Jones v. Cavins, 4 Ind. 
305. 

35. Tex—^Hill County v. St Louis 
Southwestern By. Go, Clv.App., 81 


SW2d 868—Navarro County v 
Tullos, CivApp., 237 S.W. 982, er¬ 
ror refused. 

15 C J. p 512 note 49. 

LoglsSUbtive pow«r 

Unless restricted by the constitu¬ 
tion, the legrislature has power to 
prescribe the duties of a county audi¬ 
tor—^Bank of Johnston v. Prince, 134 
SH 887, 136 S.C. 439 

36. Minn—^Howley v. Scott, 148 N 
W. 267, 123 Minn 169, 61 L.RJ^.., 
N S, 187 

16 C J- p 612 note 60 

37- Tex—^Hill County v. St. Louis 
Southwestern Ry Co, Civ.App, 31 
SW.2d 868 

3a Ind.—-Wells v. State, 22 Ind. 241. 

39. Ind.—State ex rel. Van t Ber 
Veer v Butcher, 186 N.E 908, 206 
Ind 117, followed in State ex rel 
Board of ComTs of Howard County 
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V. Butcher, 185 N.E. 910, 206 Ind. 
710. 

40. Ohio.—State v. Halliday, 56 N.K 
118, 61 Ohio St 862, 49 LRA. 427 

41. Pa—O'Gara v. PhilUpa. 147 A. 
618, 297 Pa. 526. 

15 O.J. p 513 note 65. 

Countersigningr of warrants by comp¬ 
troller see Infra $ 249 

42. Ind.—^Bowman v. State, 8 Ind. 
624. 

4a Ohio—Stokes v. Logan County, 
2 Ohio Dec., Reprint, 122, 1 West. 
L Month. 448. 

44- Ind.—^Parker v. Wayne County, 
56 Ind. 38. 

45- Ohio—^Kloeb v. Mercer County, 
26 Ohio Cir.Ct. 162. 

Liability of auditor for issuing war¬ 
rants in payment of a bridge con¬ 
trary to a stop notice see Bridges 
f 2L 
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The general rule that a public officer is liable to 
an individual injured by his failure or neglect to 
perform a ministerial duty, when the failure or neg¬ 
lect to perform is the proximate cause of the in¬ 
jury, discussed in the C.J.S. title Officers § 127, al¬ 
so 46 C.J. p 1044 note 15-p 1045 note 18, applies 
to county auditors,^® sq that a county auditor is lia¬ 
ble in damages to an individual injured by his fail¬ 
ure to perform his duties, provided the neglect or 
failure to perform is the proximate cause of the 
individual’s loss.^s 

§ 141 . - Clerk 

County clerks have various duties, in some Jurisdic¬ 
tions by virtue of state constitution or statute. Such du¬ 
ties may be both ministerial and quasi-judicial, and when 
ministerial the duties must be performed. County clerks 
are personally liable to third persons injured by their 
neglect or failure to perform their duties, provided the 
duty was owing to such person, and they are liable both 
to the county and to third persons for the loss of funds 
deposited in a bank which has failed. 

The duties of county clerks may be defined by 
state constitution or by statute.^^ As defined by 
statute, their duties may be both ministerial and 
quasi-judicial,®o and, so far as they are ministerial 
officers,®^ they have no discretion in acting under 
orders from the proper authorities, in proper form, 
and in matters over which they have junsdiction, 
and a refusal to execute such orders can be justi¬ 
fied only on the ground that to do so would violate 
the constitution of the state.®^ However, where 
the duty is statutory, they must comply therewith, 
notwithstanding a contrary order of the county 
board.®®. The incumbent of the office must perform 


all duties imposed on those holding the office by 
constitution or statute, and also the duties of such 
other offices as he holds ex officio.®^ In some states 
he performs, or at least at one time did perform, 
the duties of the county auditor.®® 

In some jurisdictions the county clerk should per¬ 
form all clerical services which naturally attach 
to that position in connection with matters control¬ 
led by the county board and within its authority, 
and which would be necessary to enable it fully to 
perform its duties with relation thereto.®® In these 
jurisdictions he should attend meetings of the 
board,5“^ and keep records of its proceedings®® in 
accordance with its directions.®® 

Other statutory duties include the recording of 
all conveyances of real estate situate in their coun¬ 
ties, delivered to them for that purpose, in the 
books of record required to be kept in each county 
for such purposes,®® and the entry of all items of 
fees received or earned by him, and reporting the 
same to the county board While in some juris¬ 
dictions county clerks of counties of a specified 
population are, by statute, relieved of duties as to 
finances, the mere fact that by such statute the 
county auditor is given discretionary power and 
control over fees and moneys collected by the coun¬ 
ty clerk, which power the auditor has not exercised, 
does not relieve the county clerk of such duties, 
particularly as to cash funds in his hands, nor are 
such duties of the county clerk affected by statutes 
placing special duties and responsibilities upon dep¬ 
uty clerks and special clerks.®^ 


40L Minn.—^Howley v Scott, 143 N. 
W 267, 123 Minn. 169, 61 L.RA., 
NS, 137. 

47. Cal—^Payne v. Baehr, 95 P. 895, 
153 Cal 441 

Mmn.—^Howley v. Scott, 143 N W. 
267, 123 Mmn. 169, 61 LKA,N.S., 
137. 

48. Minn—^Howley v. Sbott, supra 
OmlsBioiu lield proximate oause of 

Injury 

Failure of the county auditor to 
stamp on the text list furnished the 
county treasurer the words “Sold for 
taxes,*’ as required by statute, was a 
proximate cause of the owner’s in¬ 
jury in failing: to redeem the proper¬ 
ty from the sale—^Howley v. Scott, 
supra 

49. "NJ—Middlesex County v Con- 
grer, 61 A 488, 67 N J Law 444. 

sa Or—State v. Smith, 1 Or 250 
Bl. Ill—Mix V People, 72 Ill 241 
Kan—State v. Allen, 6 B:an. 213. 

62, Me—^Adams v. Ulmer, 39 A. 347, 
91 Me 47. 

16 C J. p 510 note 9. 


Duty of county clerk to change as¬ 
sessment rolls or lists to conform 
to action of state board of equal¬ 
ization see the C J S. title Taxation 
$ 603, also 61 C.J p 757 notes 22, 
26-32. 

53. Utah—State v Stanton, 46 P. 
1109, 14 Utah 180 

64 , NJ.—^Middlesex County v. Con¬ 
ger, 61 A 488, 67 NJ.Law 444 

Becords of county clerk must speak 
the truth —Jackson Park Hospital 
Co V Courtney, 4 NE2d 864, 364 
Ill. 497. 

55. Ind.—^Bolds v Woods, 36 NE. 
933, 9 IndApp. 657 

Kan—Amrine v. Kansas Pac B. Co., 
7 Kan. 178. 

56w Colo—Garfield County v. Leon¬ 
ard. 67 P 693, 26 Colo 145. 

15 C J. p 610 note 4 

57. Kan—Stafford County v. State, 
18 P 889, 40 Kan 21-—State v. Al- 
I len, 6 Kan. 219 
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56. Kan—State v. Allen, supra. 

16 C.J. p 610 note 6. 

69. Mass.—^Ellis V. Bristol County, 
2 Gray 370. 

eo. NT.—^Putnam v Stewart, 97 N. 
T. 411, 20 NT.WklyJJig 332, af¬ 
firming 2 N.TCiv.Proc. 172, 14 N. 
T.WklyDig 496. 

Duties as regrister of deeds see the 
C.J.S title Registers of Deeds § 1, 
also 53 C.J. p 1070 note 3. 

61. Ark.—^Marable v. State, 2 S.W.2d 
690. 175 Ark 589. 

15 C J. p 510 note 99. 

Amount 

Where by virtue of statute the fees 
received by a county clerk above a 
certain amount are to be pajd the 
county, a clerk cannot chargee less 
than the statutory fee prescribed.— 
State V Scott, 59 NW. 893, 41 Neb. 
263—State v. Hazelet, 59 N.W. 891, 
41 Neb 267. 

62. Tex—^Huntress v State ex reL 
Todd, CivApp., 88 S.W.2d 636, er¬ 
ror dismissed 
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Liability, A county clerk is not liable for official 
acts when acting under instruments fair upon their 
face and issued from a superior tribunal or board, 
but whether he is liable to individuals injured by 
his neglect or failure to perform duties depends up¬ 
on the person or body of persons in whom the cor¬ 
responding right inheres; if the duty is owing to 
the public only, such as the duty of recording the 
proceedings of the county board, he is not liable to 
an individual specially injured thereby, but if the 
duty is to an individual, such as the duty of filing 
chattel mortgages or articles of incorporation duly 
tendered him for filing, he is personally liable for 
neglect or failure to perform the duty.®^ 

The general rule that a public officer is an insur¬ 
er of moneys received by him by virtue of his of¬ 
fice, and is liable for the loss of public funds depos¬ 
ited m a bank and lost through its failure, stated in 
the C.J S. title Officers § 119, also 46 CJ. p 1039 
note 23, p 1040 notes 36-41, applies in the case of a 
county clerk so as to make him personally liable to 
the county for such loss of funds, and to individuals 
entitled to receive the funds. 

§ 142* —— Deputies, Agents, and Other Em¬ 
ployees 

County employees have the same duty of loyalty as 
have private employees to their employers, and they are 
liable for their negligence which is the proximate cause 
of the loss of county funds In their custody, and to third 
persons Injured by their wrongful or tortious acts. A 
deputy county officer Is not liable to the county upon 
an implied contract for money unlawfully converted. 

A county cannot recover from a deputy county 


officer upon the theory of an implied contract, as 
to money unlawfully converted by such deputy.®^ 

Agents. The liability of county agents is said to 
be merely that of the county which they repre¬ 
sent.®*^ Where by statute a county judge is au¬ 
thorized to employ a clerk and impose on him the 
duties of purchasing agent for the county, the du¬ 
ties of such clerk-purchasing agent are purely min¬ 
isterial, as he buys only on requisition of depart¬ 
ment heads as approved by the county judge, and 
he does not decide when or what to buy.®® 

The duties of a statutory auditor and purchasing 
agent may supplement and perhaps duplicate some 
of the statutory duties of the clerk of the circuit 
court as ex officio auditor of the county.®® 

Employees. It is as much the duty of a county 
employee to be loyal to his principal and impart to 
the governing heads of the county material infor¬ 
mation acquired by him in the course of his em¬ 
ployment as It is the duty of the employee of a 
private employer to do likewise.^® 

A county employee, having in his custody or con¬ 
trol county funds, is liable to the county for his neg¬ 
ligence which results in the loss of such funds, pro¬ 
vided, of course, that such negligence was the prox¬ 
imate cause of the loss, in which case negligence on 
the part of others constitutes no defense, although 
if his negligence and the negligence of another to¬ 
gether was the proximate cause of the loss he is not 
liable.'^i 

A county employee who commits a wrongful or 
tortious act violates a duty which he owes to the 


63. Mont—state v. Tyler, 208 P. 
1081, 64 Mont 124 

64b Neb.—^Nemalia County School 
Dist No 80 V. Burress, 89 N.W 
609. 2 Neb., TJnoff. 664. 

65. Ill—^People eac rel Nelson v 
JToliet Trust & Savings Bank, 276 
niApp 138. 

66. Colo—Goss V Board of Comers 
of Boulder County, 4 Colo 468 

Reason for role 

Under the general rule that there 
can be no implied contract where 
there Is an express contract between 
the parties with reference to the 
same subject matter, stated in Con¬ 
tracts S 5. there is no such pnvit> 
between the county or the public and 
a deputy county treasurer as to cre¬ 
ate an implied contract between 
them by virtue of which such depu¬ 
ty IS made liable for county funds 
unlawfully converted by him, in view 
of the express contract between the 
treasurer and the public resulting 
from the treasurer’s bond covering 


acts of his deputy.—Goss v. Board 
of Com’rs of Boulder County, supra 

67- Iowa—Swartzwelter v. Iowa 

Southern Utilities Corporation, 250 
NW. 121, 216 Iowa 1060. 

88. Tenn—State v Elnox County, 64 
S.W.2d 973, 166 Tenn. 319 

69- Pla —State ex rel Landis v. 
Wheat. 137 So 277. 103 Fla. 1. 

70- Or—Coos County v Elrod, 267 
P. 630, 125 Or 409 

71- Mich—^Patterson v Brater, 196 
NW 202, 226 Mich. 297. 

Acts held not negligence 

It was not negligent of a county 
treasurer to leave his employee alone 
in his office on a holiday afternoon, 
where the employee was experienced 
and competent, and an instructor of 
other employees, and he had nothing 
to do but to count and balance mon¬ 
ey, close the safe, vault, and of¬ 
fice, a task ordinarily requiring less 
than an hour—^Patterson v. Brater, 
supra. 


Remote negUgenoe 

If a loss of a county treasurer’s 
funds was due to the negligence of a 
former employee, the treasurer’s re¬ 
mote acts of negligence or his negli¬ 
gence having no causal relation to 
the loss constitute no defense avail¬ 
able to the employee.—^Patterson v. 
Brater, 8up|;a. 

Evidence 

(1) Evidence that the loss was 
caused proximately by the negligence 
of another, rather than by defend¬ 
ant’s negligence, was admissible as 
tending to show defendant was guilty 
of no negligence proximately caus¬ 
ing the loss —^Patterson v. Brater, 
supra 

(2) Audit and report of the books 
of a county treasurer as reports to 
the board of supervisors, made aft¬ 
er an alleged loss of money, and 
showing full balances to be on hand, 
are some evidence that there had 
been no loss Justifying instruction 
submitting issue of whether there 
was a loss.—Patterson v. Brater, su¬ 
pra. 
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one injured thereby, and is personally liable for re¬ 
sulting dainage.^2 

§ 143. -Treasurer 

a. Duties 

b. Liabilities 

a. Duties 

County treasurers have by virtue of their appoint- 
ment and qualification numerous duties, often defined by 
statute, which duties are continuing in nature so as to 
be binding on the incumbent in office, and include, among 
other duties, the receipt, custody, and disbursement of 
county funds. 

A county treasurer is charged with many du¬ 
ties, ^3 by virtue of his appointment and qualifica¬ 
tion,in large measure defined by statute,76 and 
he is not required to perform any duties not im¬ 
posed on him by law.*^3 Where the office is cre¬ 
ated by the constitution which fails to define the 
duties thereof, the primary duties of the office are 
necessarily implied.'^'^ Sometimes statutes prescrib¬ 
ing his duties are to be construed m connection with 


other statutes prescribing related duties of the 

county auditor.'^S 

Among the duties imposed upon him are the du¬ 
ties to receive, keep, and disburse the public mon¬ 
eys of the county according to la\v,79 to keep ac¬ 
counts of all receipts and expenditures,30 to trans¬ 
mit to the state treasurer verified statements of all 
moneys received by him during the preceding year, 
which are payable to the state treasurer for licens¬ 
es, fines, and penalties,3i to keep the auditor and 
commissioners informed when there is no money in 
the treasury,32 to take securities,33 to receive and 
file in his office reports of delinquent taxes,34 to 
collect taxes, see the CJ.S. title Taxation § 648, 
also 61 CJ. p 1014 note 94, to forward to the audi¬ 
tor general certified lists of lands returned as de¬ 
linquent for unpaid taxes,36 to make and file in the 
county clerk’s office at specified times a report of all 
moneys in his hands belonging to infants, together 
with information as to how invested,33 to make re¬ 
ports to the grand jury,37 and to maintain actions 


72. Iowa —^Montanick v. McMillin, 
280 NW 608, 225 Iowa 442. 

73. Mich—Chippewa County v. Ben¬ 
nett. 152 NW. 229, 168 NW. 814, 
185 Mich 644—People v. St Clair 
County, 30 Mich 888 

74. Ala.—^Montgomery v. Johnson, 
149 So 267, 227 Ala 196—^Pickens 
County V. Johnson, 3.49 So 262, 
227 Ala 190. 

Okl—Jackson v. State, 276 P. 716, 
136 Okl 103. 

BeanlMBlon. of legal duties 

Statute authorizing county board 
to designate individual to act as 
county treasurer under conditions 
fixed by hoard does not empower it 
to relieve such treasurer of his legal 
duties, such as that of depositing 
county funds in state depository 
bank—^Pickens County v. Williams,* 
156 So 648, 229 Ala 260. 

76. Kan—^Kansas Amusement Co. v 
B5d4y. 67 P.2d 468, 143 Kan. 988, 
106 ALR 702—School Dist. No 
12 of Ottawa County v Board of 
Corners of Ottawa County, 1 P 2d 
, 88, 133 Kan 528. 

Ky—Cain v. Burroughs Adding 
Mach. Co.. 203 S.W. 816, 108 Ky 
667. 

La—Liane v. K J. Beas Co., 126 So 
614, 12 LaApp 382. 
legislative power 

Unless restricted by the constitu¬ 
tion, the legislature has power to 
prescribe the duties of a county 
treasurer—Bank of Johnston v 
Pnnce, 134 S.B 887, 136 S.C. 489. 

76. Mont—Rosebud County V Smith, 
9 P 2d 1071, 1078, 92 Mont 76, cit¬ 
ing CkixpaB Jnns. 

15 C J. p 611 note 24. 


77. Ill —^People ex rel. Nelson v 
West Englewood Trust & Savings 
Bank. 187 NB 626, 353 IlL 451 

78. Minn.—^Howley v. Scott, 148 N 
W 116, 126 Minn 271. 

16 C J p 611 note 26. 

79. Ala.—^National Surety Co v, 
State, 123 So 202, 219 Ala 609 

Ill.—^People ex rel Nelson v. West 
Englewood Trust & Savings Bank, 
187 NE 626, 353 Ill 461. 

Kan—^Kansas Amusement Co v. Ed¬ 
dy, 57 P2d 468. 143 Kan. 988, 106 
ALR 702. 

La.—Lane v. B J. Deas Co., 126 So 
614, 12 LaApp 382. 

Mont—^Rosebud County v. Smith, 9 
P2d 1071, 92 Mont 75. 

Neb —Shambaugh v. City Bank of 
Elm Creek, 226 N.W 460, 118 Neb. 
817, 65 A.L R 804 

Utah—^Board of Education of Nebo 
School Dist V. Jeppson, 280 P. 
1066, 74 Utah 676. 

Duty of treasurer as to payment of 
warrants see inAra $ 262. 

Deposits in. bonk 

Under some statutes the county 
treasurer has the duty of depositing 
county funds in responsible banks.— 
Curtis V. U. S., C.C.A.C 0 I 0, 67 P.2d 
943. 

Soherent duty 

Where the office is created by the 
constitution, the duty of receiving 
and keeping safely public funds is 
inherent, and not dependent upon 
statute, and the treasurer cannot he 
relieved thereof—^People ex rel. Nel¬ 
son V West Englewood Trust & Sav¬ 
ings Bank, 187 NE. 625, 368 111. 461. 
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Payxoent of costs 
County treasurer must pay, on or¬ 
der of judge, statutory costs of jus¬ 
tices of the peace out of county 
treasury in misdemeanor cases dis¬ 
posed of in a designated criminal 
court—^Thompson v. MacNeill, 191 
S.E. 249, 184 Ga. 311. 

Punding bends 

(1) Where funding bonds are sold, 
it is county treasurer's duty to col¬ 
lect money and pay it to holders of 
indebtedness funded upon surrender 
of evidence of indebtedness—James 
V. State, 16 P 2d 691. 160 Okl. 99. 

(2) However, funding bonds are 
not to be delivered by county treas¬ 
urer to holders of indebtedness, ex¬ 
cept upon delivery up of evidence of 
indebtedness for cancellation—James 
V State, supra. 

80. La.—^Lane v. E. J Deas Co, 125 
So 514, 12 LaApp 382 

Mont.—^Rosebud County v. Smith, 9 
P.2d 1071, 92 Mont 76. 

81. Wis—State V. Miles County, 9 
NW 403, 62 Wis 488. 

15 C.J. p 612 note 41. 

83. Ind.—State v Windle, 69 NB. 
276, 166 Ind. 648. 

83. N.Y.—^Tompkins County v. Bris¬ 
tol, 1 NB 878, 99 NT 316. 

15 C J P 512 note 45 

84. Mich—Jackson v Jackson Coun¬ 
ty, 76 NW. 617, 117 Mich. 306. 

85. Mich.—^Houghton County v. Rees, 
34 Mich. 481. 

86. NT.—^Tompkins County v. Bris¬ 
tol, 1 N.E. 878, 99 NY 816 

87- Ga—^Burks v Dougherty Coun¬ 
ty, 25 S.E. 270, 99 Geu 181. 
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to recover moneys due the county,®* So under 
some statutes the county treasurer has the manda¬ 
tory duty of advertising' tax sales, and expenditures 
made in performance of this duty are not controlled 
by general statutory provisions as to contracts by 
counties When a county treasurer has knowl¬ 
edge, either from the face of the claim or upon the 
face of the county records, that a claim of compen¬ 
sation to a county officer is invalidly allowed, it is 
his duty to refuse to pay such claim, and if he does 
pay he does so at his peril.® ^ 

Despite a change of incumbents, the office of 
county treasurer is a continuing one,®i and, so far 
as mere performance of duty is concerned, no no¬ 
tice is to be taken of the outgoing of the old and 
incoming of the new official.®® 

When the treasurer is confronted by conflicting 
orders of the fiscal court, he should obey the last 
one.®® 

h. Liabilities 

A county treasurer Is personally liable to the county 
for all money received in hfs official capacity, including 
money deposited In a bank which has failed where he has 
not exercised ordinary prudence or was prohibited from 
making deposits in banks other than public depositories. 
While he is liable for the wrongful acts of his deputy, he 
heed not answer for the acts of his predecessor in office. 
His personal liability also includes liability to third per¬ 
sons injured by his neglect or failure to perform minis¬ 
terial duties. 

While it is said that no liability attaches to a 


county treasurer for official acts done under the 
direction of his superiors,®4 by virtue of his ap¬ 
pointment and qualification to office he is subjected 
to all the liabilities of the office as fixed and pre¬ 
scribed by law.®® 

Thus, independently of any liability on his official 
bond, he is personally absolutely liable to the coun¬ 
ty for any moneys received by him as county treas¬ 
urer,®® his liability being that of an insurer ®7 So 
where he accepts a check as cash, and gives a re¬ 
ceipt therefor, he is liable to the county for the 
amount thereof when the check is not paid.®® 
While he commits no misfeasance or malfeasance 
in depositing the funds in his custody in a bank oth¬ 
er than a public depository, provided he acts in good 
faith and with due care, and, of course, provided 
his power to make deposits in banks is not limited to 
public depositories,®® he is personally liable for the 
loss of public funds through the failure of a bank 
in which he has deposited them, where he has failed 
to exercise ordinary prudence in investigating the 
condition of the bank before making the deposit,^ 
and some statutes make him absolutely liable as an 
insurer.® His liability for the loss of funds so de¬ 
posited IS not affected by the fact that county or¬ 
ders have been issued but not cashed and are void 
by reason of statutes of limitations.® Where he is 
required by statute to deposit the county funds only 
in public depositories but makes deposit in a bank 
not a public depository, he is personally liable for 


88. IT.C—State v. Clarke, 73 NC 
265 

15 C J. p <612 note 36 

89. Pa.—In re Clearfield County 
Controller's Report, 16 PaDist. & 
Co. 686. 

90. Ala—^Mobile County v Williams, 
61 So. 963, 180 Ala 639. 

91. Mont—State ex rel. Blenkner v. 
Stillwater County, 66 P 2d 788, 
104 Mont. 387. 

98. Ohio—^Teale v. Stillingrer, 116 
N.B 1010, 96 Ohio St 129. 

93. Ky—^Pulaski County v. Richard¬ 
son, 9 SW2d 523, 225 Ky. 666. 

Reason for rule 

The presumption is that the fiscal 
court IS proceeding: within its Juris¬ 
diction, and IS honestly endeavoring: 
to dlscharg:e its duties, and is only 
doing what it has a right to do.— 
Pulajski County v. Richardson, supra. 

94. B^y.—^Pulaski County v, Richard¬ 
son, 9 S.W2d 523, 226 Ky. 566 

95. Ala.—^Pickens County v. John¬ 
son, 149 So. 262, 227 Ala. 190, fol¬ 
lowed in Montgomery v. Johnson, 
149 So 257, 227 Ala. 196. 

96. XJ S.—^National Surety Co. v. 
Salt Lake County, C.C.A.tJtah, 5 


P 2d 34, certiorari denied 46 S Ct. 
103, 269 US 678, 70 L Ed 421 
Minn—McLeod County v G-ilbert, 19 
Minn. 214 

Mo—Cole County v. Dallmeyer, 13 S 
W. 687, 101 Mo 67—State v Gates, 
67 Mo 139 

Sffeot of uonperformaaijoa of duty hy 
vtate treasurer 

The failure of the state treasurer 
to comply with requirements for se¬ 
curity for state funds deposited does 
not relieve a county treasurer from 
personal liability for loss of funds 
paid him hy the state trecusurer.— 
State V. Gates, supra. 

Prior examination, of aooomits 
Action against treasurer to recover 
moneys wrongfully paid on warrant 
may be brought in circuit court, al¬ 
though county court has not passed 
on accounts —^Haley-Thompson Spe¬ 
cial Consol School List v Splawn, 
290 SW 967, 172 Ark 797. 

97. Utah—Beaver County v Home 
Indemmty Co, 52 P 2d 436, 88 
Utah 1 

98. Wis—^Forest County v Poppy, 
213 NW. 676, 198 Wis. 274. 

99i Va.—^U S. Fidelity & Guaranty 
Co. v. Carter, 170 S B 764, 161 Va 
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881, 90 ALR 191—^tna Casualty 
& Surety Co of Hartford, Conn v. 
Board of Sup'rs of Warren County, 
168 S B 617, 160 Va 11 

Effect of absence of oximinal 
bUity 

Statute relieving public officer 
from charge of embezzlement in de¬ 
positing public funds in bank in good 
faith on sufficient security does not 
affect county treasurer's civil lia¬ 
bility for county funds deposited in 
insolvent bank not qualified as state 
depository—^Pickens County v. Wil¬ 
liams, 156 So 548, 229 Ala 250. 

1- Tenn—State v. Reed, 96 SW. 
809, 116 Tenn 110, 7 LR.A,NS., 
1084. 

2. Mmn.—^McLeod County v. Gil¬ 
bert, 19 Mmn 214 

Liability on county officer's bond for 
funds lost in bank failure see m- 
fra S 159. 

8. Wis.—^Forest County v- Poppy, 
213 NW 676, 193 Wis. 274 

BeasoiL for rule 

County funds remain the property 
of the county until paid out accord- 
mg to law.—^Forest County v. Poppj, 
supra. 
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any loss of the funds through the failure of the 
bank, and the fact that he transferred such deposit 
to a public depository by draft, which draft was not 
cashed prior to the bank’s failure, does not relieve 
him of such liability ^ 

A county treasurer is liable to the public for the 
faithful performance of duty by his deputy.5 

However, he cannot be held liable for the wrong¬ 
ful act of his predecessor in office,® nor for the er¬ 
rors and blunders of county officials which were 
committed during administrations of which he was 
not a part, and in which he had no voice in con¬ 
trolling its management.^ 

The general rule that a public officer is liable to 
an individual mjured by his failure or neglect to 
perform a ministerial duty, when the failure or 
neglect to perform is the proximate cause of the in¬ 
jury, discussed in the CJ.S. tftle Officers § 127, also 
46 C.J. p 1044 note 15-p 1045 note 18, applies to 
county treasurers,® so that a county treasurer is lia¬ 
ble to an individual injured by his failure or neglect 
to perform a duty, where the neglect or failure to 


perfoim is the proximate cause of the individual’s 
loss.® Moreover, where he wrongfully pays out 
funds, he is liable to the owner of such funds.^® 
Where he negligently fails to certify an existing 
tax hen on requisition of a title examiner, he is ob¬ 
ligated to reimburse such title examiner for the loss 
sustained by reason of such negligence.^^ 

§ 144. - Other Particular Officers and 

Agents 

The duties and liabilities of various other county of¬ 
ficers, such as the county comptroller and county sur¬ 
veyor, have been announced by the courts. 

County comptroller. A county comptroller is lia¬ 
ble for failure to perform his statutory duty of 
filing an annual report within a specified time, not¬ 
withstanding a belated report is not invalid.^^ 

County surveyor. By statute in some states, it is 
made the duty of a county surveyor to execute all 
surveys ordered by the proper authorities, such as 
the court, the board of county commissioners, or the 
town supervisors.^® He has the duty to certify his 
plats, and cause them to be recorded in the general 


4. Wis.—^Forest County v. Poppy, 
supra 

Fuhlio depository as treasurer’s 
affeut 

Transferring- county funds to a 
public depository by draft makes 
such depository the agent of the 
county, so that the acts of the de¬ 
pository are the acts of the treasur¬ 
er, and the latter cannot escape lia¬ 
bility by pleading the negligence of 
such agent as to the transfer—^For¬ 
est County V. Poppy, supra 

5. Ohio—State ex rel Bssinger v 
Holzemer, 8 N B 2d 155, 54 Ohio 
App. 477. 

Salutary rule 

This IS a salutary rule, for it 
■would be a hardship on the public in 
transacting business in a public of¬ 
fice, were it required at its peril to 
be assured any deputy with whom 
such business was done had author¬ 
ity to do It—State ex rel Bssinger 
V. Holzemer, supra 

6. Neb —^Jones v. Duras, 14 N W. 
537, 14 Neb 40. 

7. Pa —Commonwealth v. Gterard, 60 
Pa Super 42. 

8. Minn—^Howley v Scott, 148 N. 
W 267, 123 Minn. 169, 51 L.RA,, 
N.S, 137 

9. Minn—Howley v. Scott, supra 

Omisslous held proxuuate cause of 
Injury 

Failure of the county treasurer to 
stamp on receipts furnished the own¬ 
er of property the words "'Sold for 
taxes,** as required by statute, was a 
proximate cause of such owner*s in¬ 


jury in failing to redeem the prop¬ 
erty from the sale.—^Howley v. Scott, 
supra 

10. Ky—Bernard v. McFarland, 101 
SW2d 913, 267 Ky 210. 

N.T—Walton v. Adair, 89 NTS 230, 
96 App.Div 76 

X Ja b ility as to salary of oflloer 
County treasurer held not liable 
to county judge for failure to pay 
judge’s salary claim, misapplication 
of county levy funds which were 
available to pay such claim, or re¬ 
fusal to call warrants or claims in 
proper order for payment, since 
treasurer's liability was to county — 
Bernard v. McFajrland, 101 S.W2d 
913, 267 Ky. 210 

11. N.T—^Roose v Hamilton, 293 N. 
T S 996, 161 Misc 800, modified on 
other ground Roose v. Hamilton, 
294 N.TS 341, 249 App.Div 852, 
affirmed 13 N B.2d 68, 276 N.T. 678. 

Absence of contzibu-tory negligence 
Title examiner was held not guilty 
of contributory negligence, barring 
recovery of damages from county 
treasurer for failure to certify tax 
lien on certain property, in failing 
to describe property sufficiently in 
tax search inquisition, which con¬ 
tained description- enabling defend¬ 
ant to make search and return.— 
Roose V. Hamilton, supra. 

Bxror in requisitioBL 

County treasurer was held not re¬ 
lieved from liability to title exammer 
for failure to certify tax hen on 
property described in tax search 
requisition because name, given as 
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that of last owner in requisition, was 
not on tax roll, name in assessment 
roll being merely for identification 
under tax law.—^Roose v BLamilton, 
supra 

AmoTuit of recovery 

Title examiner was held entitled 
to recover from county treasurer, 
negligently failing to certify tax lien 
on property described in examiner’s 
tax search requisition, total amount 
of such lien, with interest and taxa¬ 
ble costs of foreclosure suit, paid by 
examiner for release of lien and dis¬ 
continuance of suit, as required to 
justify his certification of unpaid 
taxes to his employer.—Roose v. 
Hamilton, supra. 

Pa.—^In re Annual Controller’s 
Reports for Tears 1932, 1933, 1934, 
1935, and 1936, Inclusive, 5 A.2d 
201, 383 Pa. 489. 

13h Minn —^Haynes v. Blue Barth 
County, 67 N.W. 1006, 66 Minn. 
384. 

16 C J. p 618 note 68. 

Diagram of property for reassess- 
ment 

It was county surveyor’s duty to 
prepare diagram of property in im¬ 
provement district, as ordered by 
county board of supervisors in pro¬ 
ceeding correctly taken under valid 
statute for reassessment of such 
property and refunding of district’s 
bonded indebtedness, regardless of 
whether bondholders had executed 
valid consent to such proceeding.— 
Los Angeles County v Jones, 59 P.2d 
489, 6 Cal.2d 695. 
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land office,and to furnish in reasonable time, 
when demanded, copies of all surveys not specially 
excepted in the land laws;^® but he need not fur¬ 
nish warrants to persons desiring to enter waste 
and vacant land, nor to make an entry for them, but 
merely to record their entry and survey their lo- 
cation.1® 

County trustee. Under a statutory provision that 
all fees collected are to be paid into the county 
treasury, a county trustee has no duty to keep such 
fees intact until the expiration of the terms of the 
offices from which he obtained the fees for the pur¬ 
pose of making up any deficiency of salary for any 
year during the term.^^ 

Clerk of county hoard. Under a statute authoriz¬ 
ing the county commissioners to appoint a clerk and 
necessary assistants, and providing that such clerks 
shall perform the duties required by law and by 
the board, it is not unreasonable for the board to 
require of the clerk and his assistants that they in¬ 
vestigate claims arising against the county.^® A 
clerk of a board of supervisors has been held to sus¬ 
tain no liability to a third person injured by the 
fraudulent acts of his deputy, although he is the 
guarantor of the faithful performance by his dep¬ 
uty of all official acts.^^ 

Commissioner of particular fund. Independently 
of liability of his bond, an officer who is made com¬ 
missioner of a particular fund of a county is liable 
to the county for any breach of his duties.^® 

County accountant. In some jurisdictions the 
office of county accountant exists by reason of stat¬ 
ute, the duties of which have been likened to those 
of a governor regulating the speed of the spending 
motor of county government,and are special in 
character, and in addition to the functions of other 
county offices.22 

County board of social security and welfare. The 


control to be exercised by a state board of social 
security and welfare over county boards of social 
security and welfare is limited by the provisions of 
the state social security act,23 

Road and bridge commissioner. A statutory offi¬ 
cer known as road and bridge commissioner of a 
particular county may be vested with the duties of 
the board of finance and control of that county.34 

Other officers. The duties and liabilities of vari¬ 
ous other county officers are elsewhere discussed* 
The duties of clerks of courts in Qerks of Courts 
§§ 33-77; of coroners in Coroners §§ 12-27, 29; 
of county attorneys, county solicitors, etc., in the C. 
J.S. title District and Prosecuting Attorneys §§ 10- 
16, also 18 C.J. p 1305 note 98-p 1319 note 51, of 
county jailer in the C.J.S. title Prisons §§ 11-13, 
also 50 C.J. p 338 notes 8-20, p 339 note 30-p 340 
note 62; of county recorders in the C.J S. title 
Registers of Deeds §§ 10, 11, also 53 CJ. p 1072 
note 53-p 1076 note 39; of county school boards in 
the CJ.S. title Schools and School Districts § 100, 
also 56 CJ. p 297 notes 61-69; and of sheriffs in 
the CJ.S. title Sheriffs and Constables §§ 35-121, 
also 57 C J. p 774 note 90-p 902 note 97, 

§ 145. Statutory Penalties 

County officers may be subjected to statutory penal¬ 
ties for specified defaults or delinquencies. 

Statutes in some jurisdictions impose a penalty 
upon county officers for specified defaults or delin¬ 
quencies, as personal interest in contracts for the 
purchase of any draft or order on the treasury, or 
any j’ury certificate, or any debt, claim or demand 
for which the county can in any event be made h- 
able,25 or pecuniary interest in the purchase or sale 
of anything made for or on account of the county.26 
So under some statutes a county treasurer, having 
the duty of making a report of all moneys in his 


14. Tex—^Bates v. Thompson, 61 
Tex. 335 

15 b Va—Preston v. Bowen, 6 Munf. 
271, 20 Va 271. 

la. Va—^Hale v. Crow, 9 Gratt 268, 
50 Va. 263 

17. Tenn,—Hunter v. Conner, 277 S. 
W 71, 152 Tenn. 268 

la. Ohio.—state v. Board of Com’rs 
of CuyahoaS' County, 168 N.H. 210, 
82 Ohio App 382 

19; Miss —Whyte v Mills, 8 So. 171, 
64 Miss. 158. 

3fxaiidula9i.t Issuance of oounty war- 
Xante 

Where the clerk of a board of su¬ 
pervisors has given entire charge of 
his office to his deputy, the fraudu¬ 


lent Issuance of county warrants by 
such deputy does not render the 
clerk liable to a purchaser of such 
warrants —^Whyte v. Mills, 8 So 
171, 64 Miss 158. 

Sa Ind —^Marshall v. State, 8 

Blackf. 162, 

21. NC—^NTantahala Power & Light 
Co V. Clay County, 197 SH. 603, 
213 NC. 698. 

22. N.C—^Avery County v. Braswell, 
1 SB 2d 864, 216 N.C 270—^Nanta- 
hala Power & Light Co v. Clay 
County, 197 S.E 603, 218 N.C. 698 

2a Ariz—^Welch v. State Board of 
Social Security and Welfare, 87 P 
2d 109 

24i Ala—^Dodson v. Beaird, 187 So 
862, 237 Ala. 587. 
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25b Tex —^Rigby v ' State, 10 S W. 

760, 27 Tex App 66. 

2a Tex—^Rigby v. State, supra. 
Oonstmctlon 

(1) Since the purpose of a statute 
imposing a fine on county officers 
who become pecuniarily interested 
in the purchase or sale of anything 
for or on account of a county is to 
prevent official “rings” from being 
formed and opeirated to prey upon 
the public treasury, the word “made” 
m a preceding clause is not to be 
construed as limiting the provision to 
articles made for or on account of 
the county.—^Rigby v. State, supra. 

(2) So a county officer who sells a 
mule to his county is subject to the 
penalty.—^Rigby v. State, supra. 
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hands belonging to infants, together with informa¬ 
tion as to how invested, as stated in § 143 supra, is 
subject to a specified penalty for failure to do so.27 
Where by statute a county clerk is liable for the 
wrongful acts of his deputy, a penalty so imposed 
may be recovered from him.28 

Statutes rendering county oflScers subject to pen¬ 
alties are not to be extended by implication,^^ ei¬ 
ther as to acts, and the accompanying intent, for 
which the penalty may be miposed,30 or as to the 
amount of the penalty.^^ 

An action to recover a statutory penalty for 
charging excessive fees may be instituted by any 
person injured by the charge.32 

§ 146. Criminal Responsibility 

a. In general 

b. Indictment, evidence, and trial 
a. In General 

A criminal responsibility may be imposed on county 
officers by statutes creating offenses by public officers, 
or making specified acts of malfeasance or misfeasance 


§ 146 

by county officers crimes, or creating offenses by par¬ 
ticular county officers. 

Statutes creating offenses by public officers gener¬ 
ally have been held applicable to county officers.^S 
In addition, in many of the states certain acts of 
malfeasance or nonfeasance by county officers are 
made criminal offenses or misdemeanors punishable 
by indictment or information, as, for instance, the 
willfijl omission by a county officer to perform any 
duty enjoined on him by law;34 auditing a claim 
knowing it to be false or fraudulent the making, 
by a person whose duty it is to keep or to make 
any written statement or exhibit of any account, 
claim, or liability of the county, of a false or fraud¬ 
ulent statement or exhibit of such account, claim, 
or liability, with a fraudulent intent ,36 the fraud¬ 
ulent taking or misapplication of any money belong¬ 
ing to a county the obtaining of county funds 
not lawfully and justly due to said officer a 
willful failure or omission to pay over to the coun¬ 
ty officer’s successor any public funds, m his pos¬ 
session or under his control ,39 or speculation in 
county warrants, orders, or demands on the county 
by buying up the same for less than par value 
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27. NT—Tompkins County v. Bris¬ 
tol. 1 NE 878, 99 NT 816. 
aa Ill—Hilboldt V. Caraker, 41 Ill. 
App 595 

Liability of county clerk for wrongr- 
ful act of his deputy in issuing: a 
mamagre license see the C J S title 
Mamagre § 26. also 38 G J. p 
1308 note 8 

29. Va —Street v. Broaddus. 32 S E 
466. 96 Va 823. 

30. Colo —Erost v. Teller County, 
9^ P. 289, 43 Colo. 48 

15 C J p 618 note 77. 

31. Colo —^Price v Kit Carson Coun¬ 
ty. 124 P 363, 22 Colo App. 316. 

33, S C.—^Richland Counts’’ v. Miller, 
16 S.C. 244 

33. raJsiflcatloiL of record or paper 
A statute creating: a criminal lia¬ 
bility of public officers who falsify 
any record or paper pertaining: to 
the offices has been held applicable 
to a county clerk, and his liability 
thereunder for falsifying- his dupli¬ 
cate receipt book as to the amount 
of fees received for transmitting- ap¬ 
pellate records is not affected by the 
statute reguiring: the transmission of 
the record—State v. Norgard, 48 P. 
2d 618, 183 Wash. 208 

34: Kan—State v. Anderson, 232 P. 
238, 117 Kan. 640, affirming 280 P. 
316, 117 Kan 117. 

16 C.J. p 530 note 16. 

Ooimty treasiirer 

(1) In view of a statutory re¬ 
quirement that the county treasurer 
shall, at the expiration of his office. 


deliver to his successor all moneys, 
securities, property, books, and pa¬ 
pers belonging to the county, or ap¬ 
pertaining to his office, and a statu¬ 
tory provision making it a misde¬ 
meanor for any person holding any 
county office willfully to neglect or 
refuse to perform any of the duties 
required of him by law, a county 
treasurer who refuses to turn over 
to his successor county books is 
guilty of a misdemeanor—^Howze v. 
State, 59 Miss 230 

(2) The offense is complete when 
at the time of the expiration of his 
office term he neglects to perform 
his duty, and his subsequent refusal 
on demand to do so does not relieve 
him of the penalty on the ground 
that he was no longer an officer at 
the time of refusal.—^Howze v State, 
supra. 

3& Minn—State v. Bourne, 90 N.W. 
1106, 86 Minn. 426. 

15 C J. p 630 note 20. 

36L Ky—Sanders v. Commonwealth, 
195 SW. 796, 176 Ky 228. 

16 CJ p 530 note 21. 

37- Tex—Lewis v. State, 12 SW. 

736, 28 Tex.App. 140 
15 C J p 530 note 18 [a]. 

38. NJ—State V. Crowley, 39 N.J. 
Law 264. 

39. Ark.—McCool v. State, 238 SW. 
769. 149 Ark. 653. 

PomeBsloiL or control at time of re^ 
tlrement essential 
(1) Liability attaches only if the 
county officer has such funds m his 
possession or under his control at 
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the time of retirement from office.— 
McCool V. State, supra 

(2) Hence, a county officer who has 
misappropriated the funds before the 
expiration of his term should be 
charged with the distinct offense of 
misappropriation or embezzlement.— 
McCool V. State, supra 

(3) An ex-county officer is not 
criminally liable under the statute 
where he has been robbed of the pub¬ 
lic funds or where the funds have 
been innocently lost —McCool v. 
State, supra. 

4a Ind.—^Vanhook v. State, 5 

Blackf 450. 

Miss—^Marks v. State, 14 So. 459. 71 
Miss. 206 

15 C.J. p 530 note 24 . 

Bad title of seller does not consti¬ 
tute a defense available to the coun¬ 
ty officer.—^Wilder v. State, 47 CrS- 
622. 

Collector of taxes 
A collector of taxes who receives 
in payment of taxes a certificate of 
services as a juror, which certificate 
has no amount or sum due expressed 
on Its face, is not subject to prose¬ 
cution under a statute making any 
person doing county busmess liable 
to indictment who directly or in¬ 
directly purchases or receives in pay¬ 
ment any demand against his coun¬ 
ty, or any county order for a claim 
allowed for a less amount than that 
expressed on the face of such or¬ 
der or demand—^Vanhook v. States 6 
Blackf., Ind., 450. 
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While a statute making it an offense for any county 
official to be directly or indirectly interested in any 
contract to which the county is a party has been 
said to apply to all county officials, and not alone to 
those having official duties to perform in letting or 
approving the contract,the force of this statement 
has been subsequently limited to voluntary con¬ 
tracts by county officials, so that the rule does not 
apply to a bank deposit by a county officer in a 
bank of which he is a stockholder.'*^ 

A specific intent, unless made so by statute, is 
not an essential element of an offense by a county 

officer.43 


Some statutes relate solely to acts of malfeasance 
or misfeasance of particular county officers, such 
as county clerk,county treasurer, ^nd members 
of a county board of civil service commissioners.*® 

b. Indictment, Evidence, and Trial 

Indictments against county officers for statutory of¬ 
fenses must charge all elements thereof, but a charge 
substantially m the language of the statute is usually suf¬ 
ficient. To warrant a conviction the allegations must be 
supported by the evidence and general rules govern the 
conduct of the trial. 

An indictment against a county officer or his ac¬ 
cessories for a statutory offense must charge all of 
its elements as defined by the statute,*7 but when it 


Pnroliase for oaiotlier 

The intention of the officer to 
purchase it for another, is no de¬ 
fense, where it is not shown that the 
money of such other was used.— 
Marks v. State. 14 So 459, 71 Miss 
206. 

41. Mmn—State v Byhre, 163 N.W. 

282, 137 Minn 195 
15 C.J p 630 note 27. 
CouBtltutlonallty 

A statute making it an offense for 
specified county officers to take any 
contract for work or services of the 
county, or to sell any goods or sup¬ 
plies to the county, is not uncon¬ 
stitutional as in restraint of trade — 
Gaxrett v. State, 178 So, 826, 28 Ala. 
App. 78. 

4SL Mmn—^Marshall County v. Bak- 
ke, 234 N.W. 1, 182 Mmn. 10. 
former hoULlsg distlagulslied. 

The broad language of State v. 
Byhre, 16S N.W. 282, 187 Mmn. 

195, is to be restricted to the facts 
charged in the indictment there con¬ 
sidered, having relation to a volun¬ 
tary agreement with a county con¬ 
tractor for supplies, labor, and equip¬ 
ment, whereas a deposit of county 
funds In a bank is not a voluntary 
act, but a compliance with require¬ 
ments of law.—Marshall County v. 
Bakke, 284 N.W. 1, 182 Mmn. 10. 

43. Kan.—State v. Millhaubt, 61 P 
2d 1866, 144 Kan 674, certiorari 
denied Millhaubt v State of Kan¬ 
sas, 57 set 981, 301 U.S. 701, 81 
LiBd. 1356, rehearing denied 58 
set 5, 302 US. 773. 82 L. Ed. 
599 

3Ebea4K>xi for rule 

County officer who intentionally 
does acts prohibited by statute defin¬ 
ing his duties intentionally violates 
statute—State v Millhaubt supra. 

44. taking of il¬ 
legal fees by a county clerk is a 
statutory offense.—McCarthy v. Ter¬ 
ritory, 1 Wyo. 811. 
fraudulently or wrongfully Issued 

county warrants 

(1) A coimty clerk is by statute 
criminally liable for a fraudulent or 


wrongful Issuance, without authority 
of law, of fraudulently or wrongfully 
Issued county warrants —^Porter v 
State, 64 S.W.2d 336, 188 Ark. 6. 

(2) Words “any such warrants,” in 
a statute providing, “if, upon adjudi¬ 
cation of any warrant by the county 
coui*t, It shall he found to have been 
fraudulently or wrongfully issued 
. . . the court shall indorse such 

fact thereon and cause it to be de¬ 
posited, without renewal, in the of¬ 
fice of the clerk of said court. Any 
clerk who shall fraudulently or 
wrongfully . . . issue such war¬ 

rant, shall be gruilty of a felony,” 
refer to words “fraudulently or 
wrongfully issued,” and not to words 
“shall indorse thereon and cause it 
to be deposited ”—^Porter v. State, 
supra. 

45. failure or refusal to pay orders 

A statute making it a misde¬ 
meanor for a county treasurer to fail, 
neglect or refuse to pay any order 
presented for payment, there being 
money m the treasury appropriated 
for the purpose, or from which by 
law it ought to be paid must be 
construed with other statutes, so 
that liability does not attach for a 
refusal to pay m accordance with an 
order of the county board.—State ex 
rel. Robertson Inv. Co v Patter¬ 
son. 38 P2d 617, 47 Wyo 416, 99 A 
LR. 428. 

fraudulent failure or refusal to turn 
over county moneys 

A county treasurer may by statute 
be subject to criminal prosecution 
for his fraudulent failure or refusal, 
at the expiration of his term of office, 
or at any time during his term, to 
pay over to the person lawfully en¬ 
titled thereto all moneys in his hands 
by virtue of his offica—State v. 
Hebei, 72 Ind 361. 

XTotlce of funds available to redeem 
county warrants 

A statute providing that any coun¬ 
ty treasurer failing to comply with 
a statutory provision, that “all coun¬ 
ty warrants indorsed *Not paid for 
want of funds* shall draw interest 
. • • until the treasurer gives 
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notice” for a period of ten days shall, 
upon conviction thereof, be punished, 
etc, requires such proceedings for 
punishment to be on the criminal 
side of the court, in view of the 
well settled legal meaning of the 
terms “conviction** and “punishment** 
as used to designate certain stages 
and incidents of a criminal prosecu¬ 
tion—Ex parte Howe, 37 P 636, 26 
Or 181. 

WUlful nusappropxlatioiL of ooiuity 
funds 

N Y —People v. Randolph, 121 N T 
S. 431, 136 AppDiv 661. 

16 C J p 630 note 17 
Embezzlement by county officers see 
the C J S title Embezzlement S 22, 
also 20 C J. p 453 note 21, 
Compounding felony 

It IS not compounding a felony for 
a county treasurer to account for 
moneys as received from his prede¬ 
cessor, which he has not in fact re¬ 
ceived, and to assume their pay¬ 
ment himself, on the predecessor's 
assurance that he will make the 
amount good if his accounts are in¬ 
correct—^Van Ness v Hadsell, 20 N. 
W 685, 64 Mich 560. 

45* Issuing oertiiloate of appoint¬ 
ment without proper exaumia- 
tion 

Under a statute makmg a violation 
of the county civil service act a 
crime, members of a county board of 
civil service commissioners may be 
mdicted for a violation of the coun¬ 
ty civil service act by irregularly 
issuing a certificate of appointment 
without regular examination of the 
appointee—^Morrison v. People, 63 
NE 989, 196 Ill. 454. 

47- Mont—State v. Danzer, 88 P. 

952, 85 Mont 269. 

15 C J p 530 note 30 
Averments as to particular matters 
(1) An indictment charging a' will¬ 
ful failure to pay over public funds 
to a successor need not contain a 
particular description of the kind 
or denomination, date or number of 
the funds in question —^McCool v. 
State. 233 S.W. 769. 149 Ark. 658. 
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does this It IS sufficient's An indictment substan¬ 
tially in the language of the statute is sufficient, 
as is also one which follows the language of the 
statute and adds sufficient particulars to enable ac¬ 
cused to prepare his defense.^o 

In construing the allegations of an indictment, 
they will not be given a meaning other than the 
fair import of the words thereof 5^ 

Evidence Evidence tending to show the good 
faith and lack of fraudulent intent on the part of 
accused is admissible.^s The fact that a person is 
not entitled to receive from the county an amount 
certified by accused to be due him is evidence that 
the certification was fraudulently made.s^ To war¬ 
rant a conviction, the evidence must be sufficient to 
support the allegations of the indictment.®^ 

Trial. The trial judge may properly question wit¬ 
nesses in order to elicit pertinent facts, provided it 
IS done in a reasonable and impartial way so as not 
to indicate his opinion of the facts.®® Wiere there 
is some evidence from which it can be inferred that 
a person is not entitled to the amount certified by 


the accused county officer, it is proper to overrule a 
motion for a directed verdict of acquittal.®® Cor¬ 
rect instructions as to the law should be given.®*^ 

§ 147. Accounting 

County officers have the duty of accounting for funds 
received in their official capacity, including private funds 
in their custody. 

County officers having custody of private funds 
must account therefor to the persons entitled to such 
funds.®® Their duty to account for fees, interest, 
and public funds or property is considered in detail 
in the following sections. 

§ 148. — Fees 

County officers must account for fees to which they 
are not individually entitled, and cannot evade this duty 
by performance of duties In an unofficial capacity, or out 
of office hours, or by charging fees less than those au¬ 
thorized. 

In many jurisdictions county officers have a stat¬ 
utory duty of accounting for and paying into the 
county treasury money received as fees in excess of 
the amount allowed them as compensation.®® In 


(2) However, a description m gen¬ 
eral terms is essential —^ICcCool v. 
State, supra. 

(3) Such an indictment must con¬ 
tain an allegation that the officer had 
such funds in his possession or un¬ 
der his control at the time his term 
of office expired—^McCool v. State, 
supra 

48. Ill—Mornson v. People, 63 N. 

H 989. 186 111 454 
15 CJ. p 530 note 31. p 531 note 32 
Particular descriptions h^ sufficient 
An indictment charging that a 
former county treasurer willfully 
failed to pay over to his successor a 
specified amount of “the public funds 
of Grant county** is a sufficient gen¬ 
eral description of the funds—^Mc- 
Cool V State. 233 S W. 769, 149 Ark. 
653 

Indictment held. Insufficient 

In prosecution of ex-county treas¬ 
urer for withholding county funds 
from his successor, indictment is 
fatally defective for failure to allege 
that county funds were in defend¬ 
ant’s possession or under his control 
at the time when his term of office 
expired—^McCool v State, supra. 

48. Ark.—Howard v State, 82 S.W 
196, 72 Ark. 586 

Go.—^Wilder v. State, 47 Gte. 522. 

15 C J p 531 note 33 
Partioalaz indictment 

Indictment charging that county 
clerk ftaudulently issued county 
warrant In name of fictitious per¬ 
son charged crime substantially in 
the language of the staSute prohib¬ 
iting unlawful issuing: of county 
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warrants.—^Porter v. State, 64 SW. 
2d 336, 138 Ark 6 

50. Minn—State v. Byhre. 163 NW. 
282, 137 Minn 195 

15 CJ p 531 note 84 

51. Ark.—^Howard v. State, 82 SW 
186, 72 Ark. 686. 

15 C J p 531 note 35. 

58. Ky—Sanders v Commonwealth, 
196 SW 796, 176 Ky. 228 
53. Ky—Sanders v Commonwealth, 
supra 

64w NY.—People v. Klipfel, 56 NY 
S 789, 37 AppDiv 224, 14 N Y Cr 
92, affirmed 54 NB 788, 160 NY 
371 

16 CJ p 681 note 40 
SstabUshmemfe of oorpns delicti 

Unquestioned facts that deputy 
county treasurer, taking worthless 
checks for county funds loaned to 
maker and keeping them as cash 
Items, was public officer and fraud¬ 
ulently altered, falsified, and con¬ 
cealed account of money ‘ In his 
charge in violation of statute, es¬ 
tablished corpus delicti in maker's 
trial for violating such statute — 
People V. West, 40 P2d 278, 3 CaL 
2d 568. 

Xvldeaoo held inanffidwit 

(1) Generally.—State v. Danzer, 88 
P 952, 36 Mont. 269. 

<2) In prosecution of county clerk 
for misapplication of county funds, 
evidence that county auditor had or¬ 
dered funds deposited in named bank, 
without proof that such bank was 
the designated county depository, is 
insufficient to show that the auditor 
had exercised statutory discretion to 
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direct clerk to turn money over to 
county treasurer for deposit in coun¬ 
ty depository in special fund, as 
against a contention that checks ex¬ 
ecuted to deputies upon pretext of 
bonus and paid back to clerk for 
clerk's own benefit were improperly 
paid because not countersigned by 
auditor.—^Huntress v. State, 94 SW. 
2d 752, 180 Tex.Cr. 492. 

65w Ark.—^Porter v. State, 64 S,W.2d 
336, 188 Ark. 6. 

Questioning’ held proper 

In prosecution of county clerk for 
fraudulently issuing county warrant, 
trial court's questioning of county 
judge as to whether he determined 
that services had been rendered be¬ 
fore he allowed claim therefor held 
reasonable and proper and not indi¬ 
cating the judge’s opinion of facts. 
—Porter v State, supra. 

66. Ky—Sanders v Commonwealth, 
196 SW 796, 176 Ky. 228. 

67. Ky—Sanders v. Commonwealth, 
supra. 

5a Mich—^Brown v Vidro, 244 N. 
W. 227, 260 Mich 54 

County treasurer 

Where by statute the county treas¬ 
urer is made the custodian of money 
belonging to heirs, legatees, and 
claimants against an estate, m his 
capacity as trustee of such money 
he has the duty to account there¬ 
for to the beneficiaries.—^Brown v. 
Vidro, supra 

59. Pla—Orange County v. Robm- 
son. 149 So. 604, 111 Pla 402— 
Sparkman v. County Budget Com¬ 
mission, 137 So. 809, 103 Fla, 242. 
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other jurisdictions in which the salaries constitute 
the full compensation to which county officers are 
entitled, they must account for all fees received, 


both in the absence of statute®^ and by reason of 
constitutional or statutory requirement.®^ Fees 
earned in an ex officio capacity, must be accounted 


Ill.—Hays V. Martin, 240 IllApp. 

340 

IB C J p 513 note 82 

CompntatloiL of xtopnlatlon to And 
classification of county —Moorman v 
Terrell. 202 S W. 727, 109 Tex 173 

affect of aooonxittug' under Invalid 
statute 

That county fee officers had com¬ 
pensated themselves and accounted 
for a given year under statute sub¬ 
sequently found to be invalid did not 
estop officers, who collected during 
following year fees earned during 
yeajr accounted for, from applying 
amount so collected to payment of 
balance due on compensation to 
which they were lawfully entitled 
for year accounted for, where mon¬ 
ey involved had not been paid into 
county, but had been retained by 
officers—State ex rel. Baker v Gray, 
182 So. 620, 138 Fla. 23. 

Effect of change of oompensatlon. 

County officials' fees, commissions, 
etc, exceeding maximum compensa¬ 
tion under statute, must be account¬ 
ed for, although collected after later 
statute changed compensation — 
Orange County v. Kobinaon, 149 So. 
604, 111 Fla. 402. 

Surplus fees 

Under statute relating to surplus 
fees of county fee officers, there can 
be no “surplus" to be turned over 
to county as excess fees so long as 
there is any outstandmg indebted¬ 
ness or other legal obligation of fee 
earning office to the public or to 
persons dealing with the office.— 
State ex rel. Cowles v. Butts, 170 So. 
714, 125 Fla 684. 

County dark: 

<1) In some Durisdictions statutes 
make it the duty of the county clerk 
to pay into the county treasury all 
fees of his office, except the compen¬ 
sation allowed him. 

Ark.—^Marable v. State. 2 S.W 2d 690, 

176 Ark 689. 

Neb.—State v Scott. 60 N.W. 893, 

41 Neb. 263—State v. Hazelet, 69 

NW. 891, Neb. 267. 

(2) Where he acts as a clerk of 
the probate court, he must account 
for statutory fees as clerk of probate 
court, as other eammgs of office.— 
Hays V. Martin, 240 Ill.App 340. 

(8) Money received by the county 
clerk for computing and extending 
taxes should be accounted for by 
mm.—^Hays v. Martin, supra 

(4) So he may be required to ac¬ 
count for the portion of fees paid 
him for making out tax books in 
excess of his compensation—^Mar- 
able V. State, 2 S.W 2d 690, 176 Ark. 
589. 


(6) Such requirement does not vio¬ 
late a state constitution provision 
that no moneys arising from a tax 
levied for one purpose shall be 
used for another purpose.—^Marable 
V State, supra 

(6) Compensation allowed in de¬ 
linquent tax suits also must be ac¬ 
counted for, even though the pro¬ 
vision therefor is not contained in 
the chapter of the statute relating 
to accounting and such statute ex¬ 
pressly provides that any other fees 
not embraced in such chapter and 
elsewhere provided for shall not be 
affected by its provisions.—^Burke v 
Bexar County, Tex Civ.App, 271 S 
W. 182—Jones v. Hams County, 
Tex.Civ.App, 209 SW. 207, error 
refused. 

(7) Fees chargeable for searching 
the record and furnishing a certifi¬ 
cate of liens and encumbrances on 
land to be sold under executions and 
orders of sale must be paid into the 
county treasury to the extent of the 
amount in excess of the amount al¬ 
lowed as compensation —State v. 
Scott, 69 NW. 898, 41 Neb. 268— 
State v Hazelet, 69 N.W. 891, 41 
Neb. 267. 

60. Colo.—^Moffat Tunnel Improve¬ 
ment Dist V. McGuire, 87 P.2d 
763, 108 Colo. 589. 

Fartloular fees 

In absence of statutory provisioiis, 
surplus fees collected by treasurer 
of city and county of Denver for 
services in issuing certificates of 
sale for delinquent tunnel assess¬ 
ments and certificates of redemption 
were properly placed in public treas¬ 
ury of the county—^Moffat Tunnel 
Improvement Dist v. McGuire, su¬ 
pra. 

61, Mich.—^Board of Sup'rs of Jack- 
son County V. Dicker, 244 N.W. 
286, 260 Mich. 78 

Fa—^Appeal of Bachman, 118 A. 368, 
274 Pa. 420—^Luzerne County v. 
Morgan, 107 A. 17, 268 Pa 458— 
County Auditors of McKean Coun¬ 
ty V Anderson, 8 A 2d 28, 138 Pa. 
Super 475—Benson v. Bradford 
County, 189 A 577, *126 Pa Super. 
209—^McKean County v. Anderson, 
81 Pa Dist & Co. 281—^In re Wash¬ 
ington County Controller's Report, 
26 Pa Dist. & Co 619 
Tenn.—^Hunter v Conner, 277 S.W 
71, 162 Tenn. 258. 

15 C J. p 618 note 82. 

Sums indnded 

(1) The provision of the constitu¬ 
tion which requires county officers 
who ore compensated by salaries to 
pay all "fees" into treasury of coun¬ 
ty or state includes all sums collect¬ 
ed m an "official capacity" whether 
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they be designated as "fees" or 
"commissions "—^Appeal of Bachman, 
118 A. 363, 274 Pa 420—County 

Auditors of McKean County v. An¬ 
derson, 8 A 2d 28, 133 Pa Super 476 
—^Benson v Bradford County, 189 A 
677, 125 Pa Super 209—^McKean 
County V. Anderson, 31 Pa Dist. & 
Co. 281. 

(2) The word "moneys," m statute 
providing that all "moneys, fees, 
perquisites, mileage, expenses and 
other allowajices," which are collect¬ 
ed by salaried officers of county of 
sixth class, should be paid by officers 
to county treasurer, added no addi¬ 
tional matter as respects the money 
which was required to be paid to 
county treasurer, since meaning of 
word "moneys" was embraced m 
meaning of word "fees" and "per¬ 
quisites"—County Auditors of Mc¬ 
Kean County V. Anderson, supra 

OomLty clerk, deputies and assUtauts 

(1) Under some statutes fixing sal¬ 
aries for the county clerk, deputy 
clerk, and assistants, all official fees 
received are to be turned over to the 
county. 

N J —^Board of Chosen Freeholders 

of Sussex County v Hopkins, 120 

A. 418, 98 N J Law 801, affiimed 

124 A. 924, 100 N J.Law 175. 

Wis—Gregory v. Milwaukee County, 

201 N.W 246, 186 Wia 235. 

(2) An amendatory statute of this 
nature does not have a retroactive 
operation so as to require an ac¬ 
counting of fees received prior to 
the date it is effective, at which 
time of receipt accounting of such 
fees waTs not required —State v. Vm- 
cent, 65 NW 60, 46 Neb 408 

(3) A statute requiring county 
I clerk "to keep just accounts be¬ 
tween the county and all i)ersons" 
requires clerk to keep lust ac¬ 
counts between the county and him¬ 
self.—^Ward V Christian County, 111 
S W.2d 182, 841 Mo 1115 

OouBty treasurer 

(1) County treasurer of Schuylkill 
county, having more than one hun¬ 
dred and fifty thousand inhabitants, 
is required to pay fees for hunters' 
licenses into county trea.sury—■ 
Schuylkill County v. Wiest, 101 A. 
761, 267 Pa 425 

(2) Where unpaid taxes due a 
school district, township or city 
when returned to the county treasur¬ 
er are collected by bsm, and for this 
service he deducts a commission of 
two per cent before paying over 
the moneys received, such commis¬ 
sions do not belong to the treasurer 
personally.—In re Controller's Twen¬ 
ty-Sixth Annual Report, 1 Fay. 
L.J., PSm, 88* 
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but not fees received as compensation for 
services of a purely private nature.®^ While, as to 
earned but uncollected fees, it is held that they 
must account, m the sense of reporting them,®^ but 
not in the sense of paying them over,®® still they 
cannot be compelled to turn over to the county 
amounts in excess of the fees which they could 
lawfully charge.®® The duty to account cannot be 
evaded by performance of the duties, for which fees 
are to be charged, m a nonofficial capacity,®*^ or 
out of oflSce hours,®® nor may the obligation be es¬ 
caped by agreements to accept sums less than that 
authorized to be charged for such services.®® 

The officer accounting must pay such fees to the 
officer duly authorized by law to receive them,7® 
and he must make his report or account at the time 
required by statute.^! The report or account must 
be as full and complete as the statute contem¬ 
plates.^® 

Enforcement. The statutory duty of county offi¬ 
cers to account for fees received in official transac¬ 
tions may be enforced by proper officials.^® 


§ 149. Interest 

A county officer must pay Interest on moneys where 
he omits or neglects to make a timely accounting, unless 
the omission Is in good faith. Whether or not he must 
account for interest on loans or bank deposits is dis¬ 
puted. 

A county officer is chargeable with interest on 
any moneys which he omits or neglects to account 
for at the proper time,*^^ provided a proper settle¬ 
ment has been made;^® but the rule is otherwise 
where the officer holds back the money in good faith 
and only because of has belief that he is the lawful 
custodian thereof, or because of an honest attempt 
on his part to have his legal rights determined,'^® 
and where he immediately turns it over to the prop¬ 
er authorities on his claim being decided adversely 
to him by the court on appeal Where the refus¬ 
al is to pay to a successor in office, interest accrues 
only from the qualification of the latter.^® Except 
in some jurisdictions,^® at is the rule, both under 
statute and otherwise, that interest paid on public 
funds by virtue of loans or bank deposits, belonging 
to the county, as stated in § 229 infra, rather than 
to the officer must be accounted for by him The 


County tnurtee 

A county trustee to whom fees re¬ 
ceived by county officers are to be 
paid must keep an account of the 
fees accruing: from each office.— 
Hunter v. Conner, 277 SW. 71, 162 
Tenn. 268. 

68. Cedo.—Glaister v- Kit Carson 
County, 128 P. 966, 22 ColoApp. 
828. 

15 C.J p 514 note 2. 

83. Neh.—State v. Holm, 97 NW. 

821, 70 Neb. 606, 64 L.RA. 131 
6A Neb—Shexbley v. Dixon County, 
85 NW. 309, 61 Neb. 409 

65. Colo.—^Price v Kit Carson Coun¬ 
ty, 124 P. 858. 22 ColoApp 316, 

60. Tex—^People v. Maddox, 176 Ill. 
App 480—Tarrant County v Rog¬ 
ers, Tex.Civ.App., 126 S.W. 632 
15 C.J p 614 note 99. 

Beason for rule 

The ofllcer Is obligated by statute 
to refund an overcharge to the per¬ 
son from whom it was collected — 
Tarrant County v. Rogers, Tex Civ. 
Apjp.. 126 6.W. 592 

esr. N.J.—^Board of Chosen Freehold¬ 
ers of Sussex County v. Hopkins, 
120 A. 418, 98 N.J-Law 801, af¬ 
firmed 124 A. 924, 100 N.JIiaw 
176. 

The of a searota. by the 

county cleziE for which the party or¬ 
dering It IS required to pay the fees 
fixed thereby is an official service 
within the meaning of a statute pro¬ 
viding a definite salary for the coun¬ 
ty clerk, and requiring him to pay 
over to the county all fees collect¬ 


ed for any “official act” performed, 
whether he attaches his official seal 
thereto or merely signs his indi¬ 
vidual name —^Board of Chosen Free¬ 
holders of Sussex County v. Hopkins, 
supra. 

Notary fees of deputy county 
clerks for assisting, during work¬ 
ing hours, applicants for huntmg and 
marriage licenses, belong to county, 
and not to deputies.—Gregory v Mil¬ 
waukee County, 201 NW 248, 186 
Wis 236. 

ea Neb.—State v. Scott, 69 N.W. 
893, 41 Neb. 263—State v Hazelet, 
69 NW. 891, 41 Neb. 257. 

N J —^Boaxd of Chosen Freeholders 
of Sussex County v. Hopkins, 120 
A 418, 98 NJDaw 301, affirmed 
124 A. 924, 100 N.J.Law 175. 

69 . N.J.—^Board of Chosen Freehold¬ 
ers of Sussex County v. Hopkins, 
supra. 

7a N.T.—People v Ganly, 166 N.T 
S 671, 170 App.Div 702, affirmed 
118 N.B. 1063, 218 NT. 749. 

16 C.J. p 614 note 91. 

71, Ohio—State v. Van Gunten, 96 
NB 664, 84 Olio St 172. 

72. Idaho.—Clyne v Bingham Coun¬ 
ty, 60 P. 76, 7 Idaho 75. 

7a Buforcemeiit by oounty treas¬ 
urer 

(1) A county treasurer's statutory 
right to institute proceedings to re¬ 
cover moneys due county does not 
vest him with sole right to institute 
i proceedings against county officers 
for fees allegedly due county under 
constitutional and statutory provi- 
I sions limiting salaries.—State ex rel.'' 
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Sossaman v. Stone, 178 So. 18, 236 
Ala. 233. 

(2) “Moneys due to the county,” in 
such statute authorizing proceedings 
by the county treasurer, mean such 
as are shown to be due or evidenced 
by the examination of the dockets 
of the circuit court and the shenlC, 
and not such excess fees.—State ex 
rel. Sossaman v. Stone, supra. 

74. Neb.—State v. Ure, 168 NW. 

644, 102 Neb. 649. 

16 C J. p 614 note 4. 

Deposit of private funds 
County treasurer could not retain 
interest received on unclaimed mon¬ 
eys belonging to unknown heirs, leg^ 
atees, and claimants deposited with 
him under statute by administrator, 
but was limited to fee.—Brown v- 
Vidro, 244 NW. 227, 260 Mich 64. 

7B- Neb,—State v. Ure, 168 N.W. 
644, 102 Neb. 649. 

7a Ark—Thompson v. Greene, etc.. 
County Drain. Dist., 181 SW. 273, 

I 121 Ark. 400. 

Ill—People V Maddox, 176 lll.App. 
480. 

77- Ark.—Thompson v. Greene, eta. 
County Drain . Dist, 181 S.W. 273, 
121 Ark. 400. 

7a Ala.—^Lewis v. Lee County, 78 
Ala 148. 

N Y.—^Monroe County v. Clarke, 26 
Hun 282, affirmed 92 N.T. 391. 

79. N.M—^Maloy v. Bernalillo Coun¬ 
ty, €2 P. 1106, 10 NM. 638, 62 L. 
RA 126. 

15 C J. p 514 note 8. 

sa UL—^Lake County v. Westerfleld^ 



§ 150 


COUNTIES 


20 C.J.S. 


rule is otherwise as to interest on the money of liti¬ 
gants deposited by a county official, the county hav¬ 
ing no claim whatever to this money.^^ 

§ 150. - PubKc Funds or Property 

a. In general 

b. Moneys misappropriated or illegally 

disbursed 

a. In. General 

County officers must account for all public funds re¬ 
ceived by them in their official capacity, but not for 
money never received. 

It is incumbent on a county official to properly ac¬ 
count for all moneys received by him in his official 
capacity, which be is not authorized to retain as 
compensation; or when paid a salary, then for all 
his offiaal collections.*^ Constitutional and statu¬ 
tory provisions to this effect are prospective, but 
not retrospective, in operation.** Such duty, when 
imposed by statute, is imperative, and is not depend¬ 
ent on the adoption by the county board of a reso¬ 
lution fixing the compensation of the official.*^ 
However, a county officer is not required to account 
for money which never came into his possession.** 

"While the county commissioners have no author¬ 


ity to release him from the obligation,*® the legis¬ 
lature may relieve a county official from liability for 
funds stolen where they have not been repaid to the 
county,**^ or, as stated in § 151 infra, in case they 
have been repaid, it may direct the county board to 
allow him a credit for the amount in future settle¬ 
ments or to refund the same to him. 

The officer accounting must make his report or 
account within the time specified by statute,** al¬ 
though a failure to do so does not invalidate the re¬ 
port, particularly when it has been duly advertis¬ 
ed ** The report or account must be made to the 
proper body or person,** and must be as full and 
complete as the statute contemplates.*^ Where the 
officer acts both as county officer and in an ex officio 
capacity, he must distinguish in his account between 
the funds received m such capacities.** The duty 
of making a fiscal statement is not personal to the 
incumbent of a county office but an official duty con¬ 
tinuing until performed, so that the incumbent of 
that office may be required to make a statement 
which his predecessor should have made, and this 
is especially true where the incumbent has succeed¬ 
ed himself in the office.** 

The officer accounting must pay the money to the 
officer duly authorized by law to receive it.*^ He 


112 NH. 808, 273 IlL 124. affirm- 
mg 190 IlLApp. 432. 

15 CJ. p 615 note 9. 

ax. Pa—^In re Controller's 52iid An¬ 
nual Heport. 69 Pa.Super. 450. 

82. Fla.—Orange County v. Rob¬ 
inson, 149 So. 19, 110 Fla $18 

Ky.—Holland v. Fayette County, 41 
SW2d 661, 662, 240 Ky. 87. cit¬ 
ing Corpus Juris. 

Mo —Cole County v. Dallmeyer, 18 S 
W 687, 101 Mo. 67. 

N.M.—State v. Davisson, 217 P. 240, 
28 NM. 663, error dismissed 
Davisson v State of New Mexico, 
46 S.Ct. 229, 267 US. 574, 69 L. 
Ed 795 

15 C.J. p 513 note 82. 

8a. Va.—Smith v. Commonwealth, 
25 Gratt. 780, 66 Va. 780. 

15 C J p 514 note 83. 

84. Ill—People V. Maddox, 162 IlL 
App 95. 

85. Or—State v. Multnomah Coun¬ 
ty, 161 P, 969, 82 Or. 428. 

86. HI—^Briscoe v. Clark County, 95 
Ill 809 

15 C J p 514 note 88. 

87. Ark.—^Pearson v. State, 19 SW. 
499, 56 Ark 148, 85 Am.S R. 91. 

88. Mo.—Clark County v. Hasrmeui, 
44 S.W. 287, 142 Mo. 480. 

15 C J p 514 note 92. 

Paxtioular re 4 .ulrexneiLt 

The expiration of the term of of¬ 
fice or the resignation or removal 


from office is the time specified in 
some statutes for an accounting.— 
Clark County v. Hayman, 44 S.W. 
287, 142 Mo 480 
Bffeot of subseao.ra.t act 
A statutory requirement for eu>- 
counting by county officers every 
three months did not repeal but 
merely amended and superseded 
earlier statute requiring such ac¬ 
counting every six months.—Orange 
County V. Robinson, 149 So. 19, 110 
Fla. 318. 

89. Pa.—^In re Annual Coptroller’s 
Reports for Years 1932, 1983, 1934, 
1935 and 1986, Inclusive, 5 A 2d 
201, 333 Fa 489. 

9Q. Fa —^In re Annual Controller's 
Reports for Years 1932, 1933, 1984, 
1935 and 1936, Inclusive, supra. 
Filing h^d suflLoleBA 
Filing of county controller's an¬ 
nual report with prothonotary was a 
"filing with court of common pleas" 
within statutory direction.—^In re 
Annual Controller's Reports for 
Years 1932, 1938, 1984, 1935 and 

1936, Inclusive, supra. 

91. Neb^tate v. Ure, 168 N.W. 

644, 102 Neb. 649. 

16 C.J. p 614 note 93. 

Surplusage 

Incorrect recital in county con¬ 
troller's annual reports of statutory 
authority by which they were filed 
was not fatal, since it was not nec¬ 

964 


essary for controller to name any 
statute and the recital was mere sur¬ 
plusage —^In re Annual Controller's 
Reports for Years 1932, 1933, 1934, 
1935 and 1936, Inclusive, 6 A 2d 201, 
383 Pa. 489 

92. Ill.—People V Dime Sav. Bank. 

183 NE 604, 350 111 503 
98L Nev —State v Bozmifleld, 188 
P. 906, 37 Nev 44. 

NM.—State v Davisson, 217 P 240, 
28 NM 653, error dismissed 

Davisson v. State of New Mexico, 
45 S.Ct. 229, 267 US. 574, 69 DEd 
795. 

94. Ill.—People v Jochums, 16 NE 
2d 894, 369 Ill 848. 

N.M—State v Davisson, 217 P 240. 
28 N.M. 653, error dismissed 

Davisson v. State of New Mexico, 
45 S.Ct. 229, 267 US. 674, 69 L.Ed. 
795. 

16 C J. p 614 note 91. ' 

Substaaca of act to ba parfoxmed 
Under Code 1916 § 1283, relative 
to the settlement to be made be¬ 
tween the outgoing and incoming 
treasurer, while a settlement is to 
be made between the outgoing treas¬ 
urer and the board of coimty com¬ 
missioners in the presence of the 
county clerk, the manner directed 
of makmg such settlement looks only 
to the security of the finances of 
the county, and the substance of the 
act to be performed is the payment 
over by the outgoing treasurer to 
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may not defend by pleading that the other officers 
knew of his wrongful acts, or that the true trans¬ 
action could have been ascertained from an exami¬ 
nation of his books, or that such wrongful acts were 

common knowledge.^® 

b. Moneys Misappropriated or lUegally Dis¬ 
bursed 

A county offleer must account for public funds he has 
misappropriated, but not for money disbursed in good 
faith for a legal purpose but In an illegal manner. 

A county officer must account to the county for 
money which he has converted or failed to pay over 
or to account for.®^ There is no liability to ac¬ 
count further, where the county is in possession of 
the money in question, and the only error or dis¬ 
crepancy is one of bookkeeping,®*^ or where the 
money has been expended in good faith for legal 
purposes, but in an illegal manner,®® It will be 
presumed that a county (^cial’s books show the 
correct amount due from him to the county,®® and 
that a former official had turned over to his succes¬ 
sor all moneys in his official possession but where 
a county officer has expended public money for a 
legal purpose, but in an ill^l manner, the burden 
is on him to show a proper application thereof,® as 
it also IS to show disbursements not appearing in 
his books of account or in his settlements.® 

§ 151, — Charges and Credits 

Credit should be allowed county officers for moneys 


unlawfully disbursed where such disbursements have 
been ratified and approved, and also for his replacement 
of stolen funds. 

Even though prohibited by statute from making 
disbursements without certificates or warrants, a 
county treasurer who disburses county funds for 
the benefit of the county, without such certificates 
or warrants but under an order of the governing 
body, which payments have been subsequently duly 
ratified and approved, is properly allowed credits 
for such payments."* Where county funds have 
been stolen, and the county officer who had custody 
thereof has replaced such funds, the legislature 
may direct the county board to allow him a credit 
for the amount in future settlements or to refund 
the same to him.® 

§ 152. Audit and Settlement 

Particular bodies and officers have statutory authority 
to audit accounts of county officers and to make settle¬ 
ments, Such authority is exclusive and statutory re¬ 
quirements must be strictly observed. Generally notice 
must be given the officer. 

Accordingly as the statute of each particular ju¬ 
risdiction provides, authority to audit and conclude 
settlements with county officials is vested in sped- 
fLed officers or boards such as the county court, board 
of county commissioners, auditor, controller, ordi¬ 
nary, commissioners of revenue, state revenue 
agent, state tax commissioner, or private account¬ 
ants.® Where a county officer fails or refuses to 


the incomingr treasurer of all the 
moneys and effects m the custody of 
the former.—State v. Davisson, su¬ 
pra. 

95. Pa —Appeals v. liackawanna 

County, 146 A. 848, 296 Pa. 271. 
99. Ky.—Shipp v. Bodes, 245 S.W. 
167, 196 Ky 623. 

15 C J p 515 note 11. 

Talidity of lata report 

The fact that a late report is not 
invalid does not render controller 
immune from responsibility for his 
default.—^In re Annual Controller's 
Beports for Tears 1982, 1933, 1934, 
1985 and 1936, Inclusive, 6 A.2d 201, 
333 Pa. 489. 

97. lowcu—Calhoun County v. Mc¬ 
Crary, 141 NW 810, 169 Iowa 
455 

98. Ky—^Flowers v. Logan County, 
127 SW. 612, 138 Ky. 69. 137 Am. 
SB. 347 

16 C.J p 515 note 18. 

99. Mich —Chippewa County v. Ben¬ 
nett. 162 N.W. 229, 163 N.W. 814, 
185 Mich 544. 

16 C.J p 616 note 19 
!• Ind.—^Demarest v. Holdeman, 78 
N.B 714, 34 IndLApp. 635. 

16 aj. p 616 note 20. 


9. Ky —^Flowers v. Logan County, 
127 SW. 512. 138 Ky. 59, 137 Am 
S.K 347. 

3. Mich.—^Macomb County v Love- 
joy, 107 N.W. 276, 148 Mich, 666. 

4. Tex—Gussett v. Nueces County, 
Com.App, 236 S.W 867, reversing 
Nueces County v Gussett, Civ. 
App., 218 S.W. 725. 

6. Ark—^Newton County v. Green, 
149 S W. 73, 104 Ark. 270, Ann.Cas 
1914C 491. 

9. Ark —Little Biver County v 
Huron, 266 SW. 61. 166 Aric. 585 

NM.—State V. Davisson, 217 P 240, 
28 N M 658, error dismissed 
Davisson v State of New Mexico, 
45 set 229, 267 US 574, 69 L 
Bd 795. 

CMsL—State v. Sheldon, 276 P. 468, 
135 OkL 278 

Pa.—O'Gara v. Phillips, 147 A. 613, 
297 Pa 526—^In re Washington 
County Controller's Report, 25 Pa 
Dist & Co. 519—Commonwealth v 
Gollmar, 18 Pa.Di8t & Co. 648, 80 
PittshLegJ. 309 

Tenn.—State v Follis, 206 S.W. 444, 
140 Tenn. 613 

%5 


WVa.—^Blue v. Tetnck, 72 S.B 1033, 

69 WVa 742. 

15 C.J p 515 note 24. 

Constltatioiuaity of statute 

A statute authorizing the siaie tax 
commissioner to keep accounts of 
public funds is not unconstitutional 
as conflicting with a constitutional 
provision giving the county court 
supervision and administration of 
county fiscal affairs, being merely 
in furtherance of a provision of the 
constitution requiring the legislature 
to enact and enforce laws requiring 
officers to make accounts and settle¬ 
ments as to public funds.—^Blue v. 
Tetrick, 72 S B 1033, 69 W.Va. 742. 

Mode of exercise of power 

(1) So far as the public is con¬ 
cerned, Its rights are not affected by 
whether the county court exercises 
its power to audit the books and ac¬ 
counts of county officers by employ¬ 
ing expert accountants, of by using 
Its statutory authority to call upon 
the state auditorial department for 
such audit.—^Little River County v. 
Buron, 265 S W. 61, 166 Ark 636. 

<2) The statutory authority to cedi 
on the state auditorial department 
for such audit is not mandatoryf but 
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render true accounts or make settlement, county 
commissioners may have a statutory duty to adjust 
the accounts, ascertain the balance due the county, 
and order suit to be brought in the name of the 
county,"^ and this is likewise true of the county 
court.8 While the original jurisdiction of such a 
body or officer, so far as it is conferred by statute, 
is exclusive,^ statutory provisions and limitations as 
to the assumption and exercise of jurisdiction must 
be strictly observed,and, where the auditing offi¬ 
cial has no authority to audit and settle the accounts 
of certain officials, he cannot acquire jurisdiction by 
the voluntary appearance of such officers and the 
submission of their accounts for settlements^ 
V/here different bodies or officers have the right to 
examine and audit the books of a county officer, and 
one of them is proceeding with the examination and 
has the books of/the officer in charge for that pur¬ 
pose, the court will not interfere and dispossess the 
one rightfully in possession of such books.S2 Un¬ 
der the statutes of some states it would seem that 
notice must be given to an official, or, if he be dead, 
to his executor, before settlement can be made,^^ 
and in any event notice to the official is necessary 
before judgment can be entered against him for 


the amount found due,!^ although notice is not nec¬ 
essary as to a settlement by the county court where 
the officer neglects to render the accounting.16 in 
some junsdictions statutes provide that any person 
appearing for examination who refuses to answer 
questions relating to the public accounts or the offi¬ 
cial conduct of public officers may be committed to 
jail, and this includes not only the officer whose ac¬ 
counts are examined but also third persons who 
have dealt with such officer.^® A statutory require¬ 
ment that the settlement be filed is satisfied by the 
filing of a copy.^^ 

§ 153 . - Conclusiveness and Effect 

• 

Except by reason of statute, settlements of accounts 
of county officers do not have the effect of Judgments, 
and are merely prima facte evidence of the correctness 
of the accounts, subject to be reopened for fraud, mis¬ 
take, or omission. The county is entitled to relief by 
means of a bill in chancery to surcharge and falsify the 
account. 

County authorities m making settlements with 
county officials act ministerially rather than judi¬ 
cially, and their determination does not have the 
conclusiveness of a judgment,^® except where giv¬ 
en that effect by statute.^® In some of the juris- 


discretionary; the general rule, stat¬ 
ed in the C J S title Statutes S 380, 
also 69 CJ. p 1079 note 93, that the 
word ‘*may*' in a statute Is permis¬ 
sive only, applying —Little Kiver 
County V Buron, supra. 

(8) Statute providing for audit of 
county offices by certified public ac¬ 
countant was sufficiently complied 
with by employment of firm, one 
member of which was registered 
under laws of state, and the county 
treasurer was unjustified in refusing 
to permit necessary examination — 
Spartanburg County v. Miller, 132 S 
E. 673, 135 S C 348. 

Special tribunal 

County auditors constitute a spe¬ 
cial tribunal created by statute for 
the purpose of adjusting the ac¬ 
counts of county officers and detei> 
mining the amount due to or from 
them.—Snyder v. Berkey, 103 A. 
302, 269 Pa. 489 
Bxtent of authority 

(1) The statutory authority of a 
state revenue agent to investigate 
the accounts of a county trustee re¬ 
lates to such officer’s official ac¬ 
counts, whether he is in or out of 
offlce.-^tate v. Pollis, 205 S W. 444, 
140 Teim. 613. 

(2) Where county requested state 
auditor to audit county officers* ac¬ 
counts, auditor was required to make 
audit covering tune and at such ex¬ 
pense as might be necessary to ac¬ 
complish all proper purposes, and 
to exercise reasonable discretion in 
detemuning necessary period.— 


Deubler v. Iron County, Ho, 93 S 
W2d 899 

(3) Office of county treasurer of 
Spartanburg county held “county of¬ 
fice” within scope of audit "of the 
county offices and institutions,” pro¬ 
vided for by Act March 24, 1924, § 
2, 33 St at L p 1461—Spartanburg 
County V. Miller, 132 S E. 673, 136 
S,a 348 

Pormal S6ttlem0ii.t and audit uamaces- 
saxy 

It IS only when money is volun¬ 
tarily transferred to state treasurer 
by county treasurer, waiving for¬ 
malities required for his protection, 
and that of the public, that “no tor- 
mal settlement with the county 
treasurer is necessary m such case.” 
—State v Ure, 168 N.W. 644, 102 
Neb. 649 

Bufoxcemeut of duty 

County controller neglecting or re¬ 
fusing to audit account entitled .to 
audit may be compelled to do so — 
O’Gara v. Phillips, 147 A. 618, 297 
Pal 626 

7. Okl —State v. Sheldon, 276 P 

468, 136 Okl. 278, followed in 

State V Butterfield, 276 P 478, 136 
OIeL 112 

8. Ark —Trice v. Crittenden County, 
7 Ark 159. 

9. P8L—^Appeal of St Paul Mercury 
Indemnity Co of St. Paul. 191 A 
9. 826 Pa 685 

15 C J p 616 note 25. 

■Chore is obiter dictum to the ef¬ 
fect that no suit growing out of or 
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in connection with the settlement re¬ 
quired to be made by the county 
court can be brought until the coun¬ 
ty court has examined and passed 
upon the account.—^Haley-Thompson 
Special Consol. School Bist. v. 
Splawn, 290 S W. 9&7, 172 Ark. 797, 
la Ark.—Sebastian County v. 

HeartsiU, 96 ' SwW. 163, 7> Ark. 
167 

15 C J. p 516 note 2S, 

31. Pa.—^MansePs Appeal, 4 Pa Dist. 
487 

12. Mo—State v. Buck, 16S S.W. 
799, 182 MoApp 101. 

15 C J p 516 note 28. 

13w Mo —Cole County v. Schmidt, 
10 SW. 888. 

Pa—Centre County v. Kline, 9 Pa. 
List. 738. 

14. Ark.—^Trlce v. Crittenden Coun¬ 
ty, 7 Ark 169. 

16 C J. P 516 note 30. , 

16w Ark—Tnce v. Crittenden Coun¬ 
ty, supra. 

16- Pa—Commonwealth v. Gollmar, 
18 Pa Dist & Co. 648, 80 Pittsb. 
LegJ 309. 

17. Pa—Commonwealth v. Joyce, 3 
Pa Super 609. 

3& Ind —Heagy v. State, 85 Ind. 
260. 

Mo,—Christian County v. Gidoon, 69 
S W 99, 168 Mo 827. 

15 C J. p 516 note 82. 

19U Pa,^—^In re Annual Controller’s 
Reports for Years 1932, 1933, 1934, 

I 1936 and 1936, Inclusive, 5 A.2d 
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dictions, where it is so provided by statute, provi¬ 
sion is also made for a reconsideration on the dis¬ 
covery of error within a prescribed period of 
time.20 

Both under statute and otherwise it is held that 
such a settlement is prima facie evidence of the 
correctness of its contents,and that it loses its 
pnma facie character when shown by undisputed 
evidence to be mcorrect,22 or to be only a pretend¬ 
ed settlement,23 Where there is evidence showing 


error or omission in the settlement the weight to 
be given the settlement may be argued to the jury.^^ 

The settlement is not conclusive and binding on 
the county in case of fraud, mistake, or omission,^® 
and may be successfully attacked on such grounds 
in a suit on the officiars bond;26 but it is held in 
some cases that a settlement will be reopened only 
for fraud or for mistake or for imposition,2 7 and 
that a settlement is binding on the county in case 
the only mistake made therein is one of law 28 A 


201, 333 Pa 489—^Appeal of St. 
Paul Mercury Indemnity Co of St 
Paul, 191 A. 9, 925 Pa 636—Riehl 
V. Miller, 178 A 496, 319 Pa. 201— 
0*Gara v. Phillips, 147 A, 613, 297 
Pa 526—Snyder v. Berkey, 103 A. 
302, 259 Pa 489 
15 C.J. P 516 note 33. 

Not open, to collateral attack 
Reports of county controller in 
which officers may he surcharged 
cazmot be attacked collaterally and 
can be questioned in like manner 
only as a Judgment.—^Appeal of St 
Paul Mercury Indemnity Co. of St 
Paul. 191 A 9. 326 Pa 636—0*Gara 
V. PhUlips, 147 A. 613, 297 Pa 526 
3^ Texas 

(1) An early case holds that an or¬ 
der of the commissioners* court set- 
tlmg the account of a county clerk 

15 recitative merely, in the nature of 
a written declaration, and does not 
have the effect of a judgment,—Tar^ 
rant County v Butler, 80 S.W. 666, 
35 Tex.CivApp. 421 

(2) A subsequent case, however, 
holds that orders of the commission¬ 
ers* courts approving the quarterly 
reports of county treasurers have 
the force and effect of judgments, 
being an exercise of judicial power, 
and are not subject to collateral at¬ 
tack —Throckmorton County v. 
Thompson, CivApp, 96 S.W2d 826, 
reversed on other ground. Sup., 115 
SW.2d 1102. 

Pxesnmptioii 

The presumption from county con¬ 
troller's annual reports was that of¬ 
ficers* accounts were examined and 
found correct.—^In re Annual Con¬ 
troller's Reports for Years 1932, 1933, 
1934, 1985 and 1936, Inclusive, 6 A.2d 
201, 833 Pa. 489. 

2Qi Ark —^Montgomery County v* 
Elder, 96 SW2d 453, 192 Ark 846 
—State V. Huxtable, 12 S.'W2d I, 
178 Ark. 361—Sims v. Craig, 286 
S.W 867, 171 Ark 492. 

16 C J p 616 note 84. 

Pormer settlements 

Errors in settlements made more 
than the statutory limi t of one 
year before attempted to be recon¬ 
sidered cannot be corrected,—^Mont¬ 
gomery County V. Elder, 96 S.W.2d I 
463, 192 Ark. 846. I 


Chrounds 

(1) County court’s crediting of 
county treasurer with public money 
lost through bank failure held “legal 
fraud," authorizing chancery court to 
set it aside—State v. Huxtable, 12 
S W.2d 1, 178 Ark 361. 

(2) Unintentional errors by county 
treasurer In accounting, resulting in 
loss to county, is a legal fraud which 
may be corrected by county court — 
Sims V Craig, 286 S.W. 867, 171 Ark. 
492. 

Statutory exoeptioxL 

(1) Purpose of statute relieving 
county officers, whose settlements 
“with courts of collected fees had 
been approved, of liability for 
amount of fees received by officers, 
was to protect officers who had In 
good faith made settlements under 
legislative acts later declared void 
from having to account under laws 
which were presumptively repealed, 
modified, or changed by void acts — 
McCoy V. State, for Use of Greene 
County, 79 SW'2d 94, 190 Ark 297 
<2) Such statute is valid—McCoy 
.V State, for Use of Greene County, 
supra. 

<3) It is not effective to allow 
county officers more than five thou¬ 
sand dollars limit fixed by constitu¬ 
tion, since legislature could not by 
indirection do what it could not do 
directly.—^McCoy v. State, for Use 
of Greene County, supra. 

(4) Nor does it bar county's claim 
against treasurer for fees in excess 
of five thousand dollars limit fixed 
by constitution, whether statute be 
considered as curative act or as stat¬ 
ute of repose or limitations—^McCoy 
V. State, for Use of Greene County, 
supra 

ai. Mich—^Board of Sup'rs of Jack- 
son County V Bicker, 244 N.W. 
235, 260 Mich. 78—^Montmorency 
County V. Putnam, 97 N.W. 399, 
136 Mich 111. 

Tenn.—State v. Abernathy, 17 S.W. 

2d 17, 159 Tenn. 176 
Va—^U. S. Fidelity, etc, Co v. Jor¬ 
dan, 68 S.E 667, 107 Va. 347. 

15 GJ. p 516 note 35. 
aa. Mich—^Montmorency County v. 
Putnam, 97 N.W. 399, 136 Mich 
111 . 


as. Ky —Pike County v Sowards, 
98 SW. 1032, 30 KyL 423 
24w Mich —Montmorency County v. 
Putnam, 81 NW. 673, 122 Mich. 
581. 

as. Mich—^Board of Sup'rs of Jack- 
son County V Dicker, 244 N.W. 236, 
260 Mich 78. 

Pa—In re Annual Controller’s Re¬ 
ports for Years 1932, 1933, 1934, 
1936 and 1936, Inclusive, 5 A 2d 
201, 333 Pa. 489—O'Gara v. Phil¬ 
lips, 147 A. 613, 297 Pa. 526. 

16 C J p 516 note 39 
As to assets conoealed or not offi¬ 
cially brought to the attention of the 
auditing officer, the report is not 
conclusive.—O'Gara v. Phillips, su- 
pra. 

JPailure to audit accounts 
Failure of county officers to audit 
their accounts did not, stajidmg 
alone, constitute fraud or collusion, 
since auditing officer's careless neg¬ 
lect, without ulterior motives, to au¬ 
dit any of the accounts of county of¬ 
ficers, 18 not fraudulent m fact or 
law.—In re Annual Controller's Re¬ 
ports for Years 1932, 1933, 1934, 1936 
and 1936, Inclusive, 5 A 2d 201, 333 
Pa 489. 

26. Neb.—^Bush v Johnson County, 
66 NW 1023, 48 Neb. 1, 68 Am S.R. 
673, 32 L.R A. 223. 

16 C J p 516 note 40. 

27. Neb.—^Wilcox v. Perkins Coun¬ 
ty, 97 NW 236, 70 Neb. 139, 113 
Am.S.R 779. 

16 C J p 616 note 41. 

Particular fraudulent acts 
If county officer knowingly stated 
an improper account, and withheld 
moneys from the county, or improp¬ 
er financial transactions were ob¬ 
scured through fraudulent acts, 
court could, as to such acts, open 
the judgment entered thereon ap¬ 
proving county controller's report if 
steps were taken within a reasonable 
time—^In re Annual Controller's Re¬ 
ports for Years 1932, 1938, 1934, 1936 
and 1936, Inclusive, 6 A.2d 201, 338 
Pa. 489 

28. Mo.—State v Shipman, 28 SW. 
842, 125 Mo. 436—Scotland County 
v. Ewing, 22 S.W. 476, 116 Ko. 
129. 
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county treasurer, when prosecuted for embezzle¬ 
ment of county funds, may, in order to establish a 
defense that the embezzlement in fact occurred 
more than three years previous to the finding of the 
jiiidictment, impeach the previous settlements made 
by him and may show that in such settlements the 
certificates of deposit and other vouchers produced 
by him were false, and that the amoimts of cash 
represented thereby were not to his credit in the 
banks at the time of such settlements 29 

A settlement by county authorities with a county 
officer IS not a settlement with his predecessor in 
office,®^ such as the claims of municipalities,21 nor 
of matters not included in the settlement.32 

An order accepting and approving a report of 
county officers does not have the effect of preclud¬ 
ing the county from filing a bill seeking to sur¬ 
charge and falsify the account.23 Such a bill is 
properly brought in the chancery court,34 in the 


name of the state for the use of the county,35 with¬ 
out undue delay,35 3^nd must state a cause of ac¬ 
tion 3? Such suit IS not barred by the pendency of 
an appeal from the judgment, when it is brought 
after expiration of the statutory time within which 
the county court may reconsider the settlement 38 
Testimony of the county officer in question as to 
his acts cannot impeach the audit made.33 

§ 154. - Appeal from Settlement 

Appeals from settlements of accounts of county of¬ 
ficers must be permitted by and taken in manner fixed 
by statute. 

In some jurisdictions provision is made for ap¬ 
peal from the settlement with the tribunal or officer 
acting on behalf of the county.40 other j'uns- 
dictions no appeal will he from orders of this na¬ 
ture ;4i and in any event an appeal can be taken 
only in the manner provided, and within the time 
limited, by statute.42 On such appeal there may be 


29. Iowa.—State v, Hutchinson, 16 
N W 298, 60 Iowa 478. 

30. Tenn,—State v Ridley, 85 SW 
891, 114 Tenn. 508. 

31. Pa—^Appeal of St. Paul Mercu¬ 
ry Indemnity Co of St Paul, 191 
A 9, 326 Pa 536—O’Gara v Phil¬ 
lips, 147 A. 613, 297 Pa. 626 

Statesnent in. report 
Fund must bo actually audited by 
county controller and his report, to 
be conclusive, must show this — 
O'Gara v Phillips, supra 

32. Pa—^Lehigh County v, Gossler, 
24 Pa.Super 406—^Allentown v. 
Hartman, 22 Pa Super 400 

33. Tenn —State v, Abernathy, 17 S 
W2d 17, 169 Tenn. 175 

34 Ark—^Marable v State, 2 SW. 
2d 690, 176 Ark. 589—Sims v 

Crair, 286 SW 867, 171 Ark 492. 
Belief subsequent to that of statu¬ 
tory reooxLsideratlou 

(1) In action to surcharge ac¬ 
counts of county treasurer for errors 
and fraud, not discovered until more 
than two years after settlement so 
that statutory reconsideration is bar¬ 
red, chancery court is proper forum 
— ^McCoy V. State, for Use of Greene 
County. 79 S W 2d 94, 190 Ark 297— 
Sims V Craig, 286 SW. 867, 191 
Ark. 492 

(2) Unintentional errors by coun¬ 
ty treasurer in accounting, resulting 
in loss to county, may be corrected 
by chancery court after two years 
and before five years from time of 
settlement.—Sims v. Craig, supra. 

(3) County court judgment, read¬ 
justing GOimty clerk's accounts over 
two years after quarterly settle¬ 
ments, being void, would not injuri¬ 
ously affect him in subsequent chan¬ 
cery smts to surcharge accounts and 


settlements—^Marable v. State, 2 S 
W2d 690, 176 Ark 589 
3Bw Tenn.—State v. Abernathy, 17 
S W2d 17. 169 Tenn 176 

36. Tenn —State v. Abernathy, su¬ 
pra. 

Baches not shown 

Bill to surcharge and falsify set¬ 
tlements of county trustee, filed with¬ 
in SIX years from the termination 
of the tei*m of office, does not dis¬ 
close laches on face—State v. Aber¬ 
nathy, supra 

37. Tenn—State v. Abernathy, su¬ 
pra 

Bill held not demurrable 

Tenn.—State v Abernathy, supra 

38w Ark—^Marable v. State, 2 S.W,2d 
690, 176 Ark 689 

39. Ark—^Marable v. State, supra 

40. Pa—^In re Annual Controller's 
Reports for Years 1932, 1933, 1934, 
1936 and 1936, Inclusive, 6 A 2d 
^1, 333 Pa 489. 

16 C.J. p 617 note 46 
Appeal by taxpayer see infra 5 
205 

Appeal by surety 

(1) Statute authorizing appeal 
from report of county controller to 
court of common pleas, either 
by commonwealth, county, officer, or 
taxpayers, does not authorize an ap¬ 
peal by surety of county treasurer in 
Its own name to the court of com¬ 
mon pleas from the annual report of 
the county controller, in which treas¬ 
urer was surcharged in a certain 
amount—^Appeal of St. Paul Mercury 
Indemnity Co of St. Paul, 191 A 9, 
325 Pa. 535 

(2) The maxim of statutory con¬ 
struction, 'Stated in the CJ.S. title 
Statutes S 383, also 59 C.J. p 9-84 note 
77, that where a statute directs the 
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performance of certain thmgrs by a 
particular person it implies that it 
shall not be done by a different per¬ 
son applies —^Appeal of St Paul Mer¬ 
cury Indemnity Co. of St, Paul, su¬ 
pra 

(3) A statute authorizing an ap¬ 
peal from report of county controller 
to court of common pleas has been 
held not unconstitutional as to sure¬ 
ty of county treasurer who was sur¬ 
charged in report of county control¬ 
ler because surety is denied the right 
of appeal to the court of common 
pleas granted certain other specified 
parties, since surety could have pro¬ 
tected its interests through the 
treasurer, smd could have taken an 
appeal in the treasurer’s name.—^Ap¬ 
peal of St Paul Mercury Indemnity 
Co of St Paul, supra. 

41. Ind —^Huntington County v 
Beaver. 60 NB. 159, 166 Ind 460. 

Mo —Scott County v Leftwich, 46 
S W. 963, 145 Mo. 26. 

42. Pa—County v. Geisinger, 1 Le¬ 
high Val.L R. 113—Schuylkill 
County Auditors v. Commissioners, 
2 LegChron 49 

15 C J p 517 note 48. 

Appeal nuno pro tnno 

(1) An appeal nunc pro tunc will 
will not be allowed in the absence 
of a valid excuse for failure to ap¬ 
peal in time.—Sunderlm’s Case, 16 
PaDist 1004. 

(2) But m certam circumstances 
an appeal nunc pro tunc is j>6nnis- 
sibla—O'Gara v Phillips, 147 A. 613, 
297 Pa. 526—Appeals of Lackawanna 
County, 146 A. 848, 296 Pa 271— 
Zeigler's Petition, 66 A. 419, 207 Pa, 
181—Commonwealth v. Gollmar, 18 
PaDist. A Co. 648, 80 Pittsb.LegJ. 
309. 
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an mvestigation of all items necessary to determine 
the true balance,^* although there is authority that 
the issue to be tried is confined to the items of er¬ 
ror specified by the parties.^^ 

§ 155. Medium of Pa 3 mient on Settlement 

County officers generally may only account by pay¬ 
ment In money. 

While It has been held that a county official may 
make payment to his successor or to the county on 
a settlement with it in any medium of exchange 
which is recognized by the county as legal tender,^® 
and that a county official who receives bank bills in 
discharge of his official duties, which at the time are 
current and good, may turn the identical bills over 
to the county on settlement, although they have 
since become depreciated,^® a county or the suc¬ 
cessor of the official can as a rule accept money 
only on settlement with such official.'*'^ 

§ 156. Liabilities on Official Bonds 

In general, the liability of an obligor on an official 
bond IS coextensive with that imposed by the statute 
under which the bond is given, and it cannot be released 
or modified by the county board in the absence of stat¬ 
utory authorization. 


The obligors on the official bond of a county offi¬ 
cer or agent, given pursuant to statute, cannot re¬ 
lieve themselves from the liability imposed by the 
statute through the insertion of restrictive provi¬ 
sions, there being a distinction m this regard be¬ 
tween their rights and liabilities and the rights and 
liabilities of sureties on private bonds.^® Such ha- 
bility exists regardless of an agreement, however 
fraudulent, between the obligors and third per¬ 
sons,^® and the surety may be held liable although 
the bond was not signed by the officer or agent as 
principal.®® However, ordinarily a person who has 
not signed or otherwise executed such a bond can¬ 
not be held liable thereon.®^ The sureties cannot 
be held liable on a proposed bond which is tendered 
and accepted on a condition which the county com¬ 
missioners were without authority to perform.®^ 

Release. Under some statutes, the county board 
is authorized to release a county officer as well as 
his sureties, from liability on the officer’s bond. 
However, the board is authorized to effect such a 
release only in the specific instances and in the 
manner prescribed, so there can be no valid release 
m the absence of required findings, and unless the 
loss was occasioned in the manner prescribed.®® In 


(3) Where there is conceal¬ 
ment alun to fraud in county control¬ 
ler's reports, there may be an appeal 
from each report nunc pro tunc, but 
the better practice Is to allow an ap¬ 
peal nunc pro tunc challenginiT only 
the accounts of the particular officer 
alleged to be in default, and such 
concealment not beings apparent on 
the face of the report will not sup¬ 
port a motion to strike off the re¬ 
port.—In re Annual Controller's Re¬ 
ports for Tears 1932, 1938, 1934, 1936 
and 1933, Inclusive. 5 A 2d 201, 333 
Pa 489. 

(4) Ordinarily, showmfif that pub-1 
he officer has appropriated public 
money will entitle county to appeal 
nunc pro tunc from, report of con¬ 
troller —^Appeals of Lackawanna 
County. 146 A 848, 296 Pa 271. 

(6) County was entitled to appeal 
nunc pro tunc from report of con¬ 
troller, where treasurer wrongfully 
appropriating county's money made 
no report thereof—Appeals of Lack¬ 
awanna County, supra 

(6) County prevented from having 
early judgment against treasurer is 
debarred from right to appeal nunc 
pro tunc only by laches prejudicing 
treasurer's defense.—^Appeals of 

Lackawanna County, supra 
Xklmltatioxui 

Limitation as to right of county to 
appeal from controller's report did 
not begin to run firom time of ascer¬ 
taining treasurer's wrongful appro¬ 


priation of county's funds—^Appeals 
of Lackawanna County, supra. 
Becognliaace oa appeal 

(1) While entering of proper rec¬ 
ognizance is basic procedural re- 
Quirement in appeal to court of com¬ 
mon pleas from county auditor's re¬ 
port, It does not go to cause of ac¬ 
tion or subject matter, and defect, 
as distinguished from total want or 
absence of recognizance, may be 
waived hy general appearance in 
hearing or trial on merits—^In re 
Report of Auditors of Susquehanna 
County, 187 A. 78, 123 Pa Super 196 

(2) Where county commissioners 
defending taxpayers' appeal from 
county auditors’ report failed to 
question recognizance at outset of 
proceedings, failed to appeal on 
question of jurisdiction after unsuc¬ 
cessful attempt to quash proceedings 
made after four months of defense 
on merits, final Judgment was enter¬ 
ed against commissioners, unappeal-1 
ed from, and superior court directed 
further surcharges, dismissal of pro¬ 
ceedings by court of common pleas 
on ground of defective recognizance 
was held error—^In re Report of Au¬ 
ditors of Susquehanna County, supra 

43. Pa.—Horning’s Case, 26 Pa- 

Super 282. 

44b Pa.—Jefferson County v Hunter, 

14 Pa List & Co. 36 

Appeal from mreharge will he sus¬ 
tained where there is nothing in rec- 
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ord to sustain surcharge—Jefferson 
County V. Hunter, supra. 

45- Ark—State v. Rives, 12 Ark 
721. 

46. Tenn.—^Peck v. James, 8 Head 
76. 

47. Neb—^Bush v. Johnson County, 
66 N.W. 1023, 48 Neb. 1, 58 Am S R. 
709, 32 LR.A 223. 

16 C.J. P 617 note 52. 

48. Ind—Southern Surety Co v. 
Kinney, 127 N.E. 676, 74 Ind.App. 
205. 

49. Ill —^Lamb v. Fidelity & Deposit 
Co. of Maryland, 267 IlLApp. 262. 

60. N.C —^Board of Com'rs of 

Brunswick County v. Inman, 166 S. 
E 619, 203 NC 642. 

S D —Beadle County v, Lloyd, 238 N. 
W. 183, 69 S D 33 

51. Tex.—Christian v Parmer Coun¬ 
ty. CivApp, 293 SW 234. 
Persons signing affidavit as to fi¬ 
nancial worth of sureties on county 
treasurer's bond, but not signing 
bond, are not liable as sureties.— 
Christian v Parmer County, supra. 

52. N C.—^Board of Com'rs of 

Brunswick County v, Inman, 166 S. 
B. 619, 208 N C 542 

53. Ohio.—State ex rel Bolsinger v. 
Swing, 6 N.B.2d 999, 54 Ohio App- 
251. 
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the absence of constitutional or statutory authoriza¬ 
tion, a county board has no such power of release 
or cancellation.54 

§ 157. -Necessity for Valid Bond 

QeneraMy, a county officer’s bond is binding although 
It does not strictly comply with statutory requirements, 
and although not good as a statutory bond, it may be 
binding as a common-law obligation. 

Where the bond o£ a county officer or agent is 
valid as either a statutory or common-law obliga¬ 
tion, as discussed above in § 104, it is binding on 
the sureties, and they cannot escape liability thereon 
because the boiid does not strictly comply m every 
respect with statutory requirements.®^ So, such 
bonds, although not good under the statute, may be 
bindmg as common-law obligations;®® and it has 
been held that the insertion in the bond of words 
not authorized by the statute will be rejected as 
surplusage if inconsistent with the liability imposed 
by the statutory language.®*^ 

§ 158. -Necessity for Title to and Posses¬ 

sion of Office 

Liability may exist on the bond of a county officer al¬ 
though he was illegally elected, or is In possession by 
usurpation, or Is only a de facto officer. 

To render a county official liable on a bond, it is 
not necessary that he should have been legally elect¬ 


ed ;®8 he and his sureties are liable, although he is 
in possession by usurpation only,®® or although he 
is only a de facto officer.®® 

I 159 . . — Accrual or Release of Liability 
by Breach or Fulfillment of Condi¬ 
tions 

a. In general 

b. Loss of funds without negligence 

a. In Qeneral 

Generally, liability accrues on the bond of a county 
officer or agent on his failure to perform the duties of 
his office, or by reason of his negligent or illegal acts 
done virtute ofhcii or colore officii. 

A county officer’s bond being conditioned gener¬ 
ally for his performance of all official duties re¬ 
quired of him by law, he and his sureties are ordi¬ 
narily liable for any omission or commission relat¬ 
ing to the duties attached to the office,®i including 
failure to perform or negligence in performing 
such duties,®^ or exceeding express authority con¬ 
ferred on him by statute,®® or unlawful acts done 
colore officii,®^ regardless of the laches or wrong¬ 
ful acts of other officers.®® However, unless the 
controlling statute or the bond itself otherwise pro¬ 
vides, acts or omissions of the officer, to support 
liability on his official bond, must be done virtute 
officu or colore offiai,®® in breach of his official duty 


54 s. NC—^Board of Com'rs of 

Brunswick County v. Inmian, 166 S 
B. 519, 208 N.C 542 
sa. Idaho—^People v. Slocum, 1 Ida¬ 
ho 62. 

Ind.—Southern Surety Co v. Kinney, 
127 NB 676, 74 Ind,App 206 
Miss—State for Use of Russell v. 

McRae, 162 So 826. 169 Miss 169. 
Mo—State ex rel. Dunklin County v 
Blakemore, 205 SW. 626, 275 Mo. 
696. 

16^C.J. p 619 note 81 

Sureties liable, although bond was 
payable to county, instead of to 
state, as required by statute,—State 
for Use of Russell v. McRae, 152 So 
826, 169 Miss 169. 

66. Mo —State ex rel. Dunklin Coun¬ 
ty V. Blakemore, 206 S W. 626, 276 
Mo 695 

Va.—Stinson v Board of Sup*rs of 
Buchanan County, 149 S.B 531, 153 
Va. 862. 

16 C.J. p 519 note 82 

67. Dak.—Clay County v. Simonsen, 
46 NW. 592, 1 Dak. 403. 

S3. Ky.—^Duncan v. Pendleton 

County Ct, 4 KyL. 829. 

S0>i Idaho.—^People v. Slocum, 1 Ida¬ 
ho 62. 

aOL Mmn.—Ramsey County v. Sulli¬ 
van, 102 IT.W. 728, 94 Minn. 201. 


Neb.—^Holt County v. Scott, 73 N.W. i 
681, 63 Neb. 176 | 

el. Mich —Chippewa County v. Ben¬ 
nett, 162 NW. 229, 158 NW. 814, 
185 Mich 544 

NY.—^Tompkins County v Bristol, 1 
NB 878, 99 N.Y. 316 
niegal purchase of seonxitieB 

Liability accrued on a coimty treas¬ 
urer’s bond where he illegally in¬ 
vested sinking fund in securities ma¬ 
turing softer maturity of securities 
to be paid by sinking funds used.— 
Bockoven v Board of Com’rs of Ok¬ 
lahoma County, 267 P. 1053, 131 Okl 
114. 

State bonding fund statutes chang¬ 
ed source of surety liability as to 
county officers, but did not change 
substantive law with reference to 
liability of surety.—^McHenry Coun¬ 
ty V. Howe, 263 NW. 861, 64 N.D. 
507. 

62. Kly —National Surety Co of 
New York v. Hester’s Adm'r, 44 S. 
W2d 563, 241 Ky 623. 

Miss—Walton v. Colmer, 147 So. 
361, 169 Miss. 182, suggestion of 
error overruled 148 So 686, 169 
Miss 182 
Pailure to audit 

County auditor and surety on offi¬ 
cial bond were liable for losses re- 
sultmg to the county because of the 
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officer’s failure to perform the du¬ 
ties of his office.—^Board of Com'rs of 
Johnston County v. Adams, 138 S.B. 
6, 193 NC 729 

ZTegligeat operation of automobile 
by county policeman in the perform¬ 
ance of his duties rendered him and 
his surety liable on his bond. 

Ga—^Booth V. Rickerson, 166 SB 
893, 45 Ga.App 733 
Ky.—^National Surety Co of New 
York V. Hester's Adm'r, 44 SW 
2d 668, 241 Ky. 623 

63. Neb.—^Holt County v. Cromn, 
112 N W. 661, 79 Neb 424 

64. Miss.—^Pierce v. Chapman, 148 
So 845, 166 Miss. 749 

N.D—^McHenry County v. Howe, 268 
NW. 861, 64 ND. 607. 

Sale of county property by county 
commissioner assuming to act under 
authority of his office, but without 
authority of formal act of commis- 
sioners as a board, rendered surety 
liable on his bond.—^McHenry Coun¬ 
ty V. Howe, supra 

65. N.C—^Avery County v. Braswell, 
1 S.B 2d 864, 215 N C. 270 

66. Gn.—^Hodge v. U. S. Fidelity & 
Guaranty Co., 155 SB. 96, 42 Ga. 
APP- ,84. 

16 C.J. p 520 note !• 
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as prescribed by law,®7 and must result in financial 
loss to the individual or body protected,^* and must 
be a direct cause of such loss.®® Accordingly, no 
breach has occurred where the officer has acted in 
all respects according to law,*^® or in obedience to 
the orders and directions of an officer who is im¬ 
mune from civil liability in the matter involved,’^! 
or where his acts have been ratified by the proper 
authorities and where an officer is given a cer¬ 
tain period of time within which to perform an act, 
no breach can occur until the expiration of that 
time.7^ 

Ordinarily, liability does not accrue on the bond 


of a county officer for the defaults or misfeasances 
of his assistants or deputies, unless it is shown that 
he has been negligent in selecting them or in super¬ 
vising their work, except where it is otherwise pro¬ 
vided in the bond or by statute,Likewise, such 
liability does not accrue by reason of the default or 
misconduct of officers other than those named in the 
bond.7® 

A bond indemnifying the sureties of a county offi¬ 
cer against loss or damage by reason of any act of 
fraud or dishonesty amounting to larceny or em¬ 
bezzlement on the part of the officer does not cover 
a liability of the sureties arising from honest errors 


Aots of ooTuity police offloere 

(1) County police officer m killing 
citizen while engaged in quarrel with 
another officer was not acting by vir¬ 
tue or under color of office, as re¬ 
gards liability on his bond.—Hodge 
V. U. S. Fidelity & Guaranty Co, 156 
S E 95, 42 Ga App. 84. 

(2) Surety on county patrolman’s 
official bond was not liable for con¬ 
duct of patrolman in shooting plain¬ 
tiff where his act was personal and 
not official.—^Fidelity & Casualty Co 
of New York v. Maddox, 89 SW.2d 
863, 262 Ky. 109. 

€17, Va—Old V Commonwealth. 188 

S E 485, 148 Va. 299. 

Duties of flnanoim agent of coun¬ 
ty, as respects liability on its bond, 
must be determined from statutes 
defining duties of county treasurer.— 
Greene County v. First Nat, Bank, 
140 S E 38, 194 N.a 436. 

Oonnty engineer 

Employee of county which did not 
have a “county surveyor** could not 
rely on statute authorizing suit on 
bond of county surveyor for injuries 
caused by surveyor’s neglect or mis¬ 
conduct, as basis for action against 
county, county engineer and surety 
on engineer’s bond for injuries sus¬ 
tained while working In sand pit op¬ 
erated by county in connection with 
highway construction, it not bemg 
alleged, that the engineer was per¬ 
forming the duties of a surveyor in 
this connection —Smith Y. Higgins, 
87 P.2d 544, 149 Kan. 477. 

68. Minn.—^Bassln y. Downs, 282 N. 

W. 889, 181 Minn. 834. 

15 C.J p 518 note 66. 

False tax oertllloate 

Purchaser of second mortgage, re¬ 
lying on county auditor’s false tax 
certificate, cannot recover damages 
from auditor and surety, where, 
through refinancing of property. pu]> 
chaser sustained no loss.—^Bassin v 
Downs, 282 N.W. 339, 181 Minn. 
384 

Dnproper loan 

County supervisors, not following 
statutory' directions in making loon 


of sixteenth section township funds, 
would only be liable on official bonds 
if it developed that" security was in¬ 
sufficient to bring amount of loan 
With interest —Gully v. McClellan. 
153 So 624. 170 Miss. 406. 

69, Okl—Jackson y. State, 276 P. 

716, 136 Okl 103. 

County treasurer 

Where school district became li¬ 
able for interest on its bonds due to 
failure of its officers to comply with 
statutory duty in publishmg notice 
of call of bonds for redemption, they 
could not place responsibility on 
county treasurer, although derelict in 
some duty regarding the matter.— 
People, for Use of School Dist No 6, 
Conejos County, y. Schaeffer, 66 P. 
2d 699, 100 Colo. 70 

l ia bi lity of members of county 
board on official bonds is consequen¬ 
tial, not direct, and such liability is 
to indemnify county against any loss 
proximately caused by illegal act.— 
Gully V. Bew, 164 So 284, 170 Miss 
427, followed in Harper v. Gully, 164 
So. 288, and suggestion of error over¬ 
ruled Gully V. Bew. 164 So. 721, 170 
Miss. 427, and followed in Gully v 
Bradford, 155 So. 172. 

Failure to retain percentage of con¬ 
tract price 

As statute requiring county com¬ 
missioners to retain part of con¬ 
tract price for construction of coun¬ 
ty buildings until after acceptance, 
was enacted to protect the county 
and not materialmen, commissioners’ 
failure to retain such percentage did 
not make them liable on their official 
bond for damages to one failing to 
collect for material furnished con¬ 
tractor.—Reinhart & Donovan Co. v. 
Board of Com’rs of Choctaw County, 
173 P. 848, 70 OkL 127. 

TO, Ind.—^Tucker v. State^ 71 N.E, 

140, 163 Ind. 403. 

Failure to procure state aid 

County auditor and surety were 
not .liable for auditor’s alleged fail¬ 
ure to procure state aid for building 
puri>oses, where duty of procuring 
state aid rested on board of educa¬ 


tion, and there was no evidence that 
auditor prevented procurement of 
such aid—^Bamberg County v, Mary¬ 
land Casualty Co., 174 S.E 917, 173 
SC. 106 

71. Ark.—State for Use and Benefit 
of Perry County y House, 99 S.W. 
2d 834. 193 Ark. 282. 

Comity clerk and surety were not 
civilly liable to county for issuance 
by clerk of county warrants in obedi¬ 
ence to orders of county judge, who 
was not civilly liable.—State, for 
Use and Benefit of Perry County v. 
House, supra 

72. Neb—Gage County v Wright. 
126 NW”. 625, 86 Neb 436. 

73. Ky—Combs v Crawford, 43 S. 
W 477, 102 Ky. 462, 19 Ky.L 
1510. 

74(b Kan.—Smith v, Higgins, 87 P.2d 
644, 149 Kan, 477. 

OkL—^Ltowe V. Storozyszyn, 83 P-2d 
170, 183 Okl 471. 

Assistant to oonnty engineer 

County engineer is not liable for 
injuries sustained by county em¬ 
ployee as result of defect in machine 
hoist which had been repaired under 
direction of assistant to county en¬ 
gineer. m absence of allegation that 
engineer was negligent in selection 
of assistants or was gruilty of malici¬ 
ous conduct in connection with alleg¬ 
ed faulty repairs.—Smith v. Higgins, 
87 P 2d 544, 149 Kan 477. 

Bridge saperlxtendent 
For injuries resulting from disre¬ 
pair of bridge, although county com¬ 
missioners had ample funds to repair 
bridge, they were not liable where 
bridge superintendent employed by 
commissioners was a qualified and 
competent bridge inspector, and com¬ 
missioners were not charged with 
any specific acts of negligence or of 
misfeasance —Lowe v Storozyszyn, 
83 P.2d 170, 183 OkL 471. 

76. Idaho —^Fremont County v- 

Salisbury, 285 P. 469, 48 Idaho 465. 
Tax collector not indnaed under 
bond covering county treasurer.— 
Fremont County v* Salisbury; an-' 
pra. 
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of judgment or acts of carelessness on the part of 
the officer, or which was incurred by reason of the 
retention of certam money by the officer in good 
faith and with the advice of counsel that he was 
entitled to such money as compensationJ® 

Conversion and misapplication of public funds. 
Liability ordinarily accrues on the bond of a county 
officer by reason of his action'^'^ or that of his dep¬ 
uties, clerks, or assistants,*^ 8 m unlawfully convert¬ 
ing, misappropriating, or misusing public funds re¬ 
ceived by the officer by virtue of, or under color of, 
his office Likewise, there is liability on the offi¬ 
cers' bond if he does not properly account for such 
funds,^® and he and his surety are estopped to deny 
the truthfulness of his records as to the amount h^ 
has received.®^ Similarly, liability attaches on the 
officer's bond in case he draws or obtains money to 
which he is not entitled, on warrants or orders pay¬ 
able to him or to fictitious payees,®^ where the 


claim on which such warrant or order is based is 
in substantially the form required by statute, and 
the officer's action is the proximate cause of the 
loss;*^ but such liability does not attach if the offi¬ 
cer was not acting in his official capacity.^4 How¬ 
ever, under some statutes of a nonpenal character,^5 
which render a county officer liable on his bond, if 
he knowingly acquiesces in the misappropriation of 
county funds, liability exists thereunder only where 
there is tortious or fraudulent conduct on the part 
of the officer.*® 

Deposit of public funds. Liability accrues on a 
county officer's bond where he makes,*7 or acqui¬ 
esces in the making** of, an illegal deposit of pub¬ 
lic funds intrusted to him, or where he violates his 
duty to protect the deposit of such funds,** and a 
loss results, through the failure of the bank or oth¬ 
erwise. This liability accrues where the deposit is 
in excess of the amoimt permitted by statute,*® or 


76- Ill —^Allen v. TJ. S Fidelity, etc., 
Co, 109 NE. 1036, 269 Ill 284. af- 
llrmmgr 193 lllApp. 193 

77. Ala—^Bradford v. State, 86 So. 

435, 204 Ala. 46 

Ariz—Griffith, v State, 20 P.2d 289, 
41 Ariz 617 
15 C J p 619 note 95 

Use for personal pturposes 

Use by county treasurer of any 
part of public funds comingr into his 
possession for personal purposes was 
a misapplication or misuse rendering 
such treasurer and his surety liable 
to state and county according to their 
Interests m such fund.—Fidelity & 
Deposit Co of Maryland v Bank of 
Smithfield, DCVa, 11 FSupp. 904 

Wrongfra withdrawal 

Sureties on defaulting county 
treasurer’s bond were liable for mon¬ 
eys he converted by withdrawing 
funds after deposit in proper deposi¬ 
tory.—Setters v. State, 179 N.B, 284, 
93 IndApp 660. 

Xt&sappzopziatioii of proceeds of 
check 

County treasurer’s misappropria¬ 
tion of proceeds of check made out 
to treasurer in payment of taxes 
constituted breach of official bond, 
where payment of check was obtain¬ 
ed by forging countersignature of 
county clerk—^Board of Com’rs of 
Cherokee County v XT S Fidelity & 
Guaranty Co, 40 P 2d 371, 141 Kan 
301. 

78. Ariz.—Griffith v. State, 20 P.2d 
289, 41 Ariz 617 

Wash—Pierce County ex rel Dun¬ 
bar V. Campbell, 28 P 2d 785, 176 
Wash. 203 

79. Ala.—^Bradford v. State, 85 So. 

436, 204 Ala. 46. 


80. Colo—^People v. White, 265 P. 
463, 81 Colo. 315. 

Tex —^Nichols V Galveston County, 
228 S W. 547, 111 Tex. 50. 

81. Colo—^People v. White, 266 P. 

453, 81 Colo 315 \ 

88. Cal—^Imperial County v Adams, 
3 P2d 953, 117 Cal App 220 
16 C J p 520 note 2. 

83. Cal—^Imperial County v. Adams, 
supra 

84. U.S —^National Surety Co v. 
State Sav Bank, Minn, 166 F. 
21, 84 CCA 187, 14 LRA.NS, 
155. 13 Ann Cas 421. 

16 C J p 520 note 4 

85. Colo—^Nordloh v Adams Coun¬ 
ty, 139 P. 686, 26 Colo.App 457— 
Morris v Adams County, 189 P 
682, 25 Colo App. 416. 

86. Colo.—^Morris v, Adams County, 
supra 

87. Mont—State v Rosman, 274 P 
850, 84 Mont 207 

ND—^Bowman County v. McIntyre, 
202 N.W 651, 62 ND. 226. 

Okl.—^Benton v State ex reL Pruet, 
51 P 2d 553, 176 Okl 64 
Personal liability of treasurer see su¬ 
pra S 143. 

88. Ala —^National Surety Co. v. 
State. 123 So 202, 219 Ala. 609 

89. Fla—Carlton for Use and Bene¬ 
fit of Okeechobee County v De¬ 
troit Fidelity & Surety Co, 161 
So 328, 112 Fla. 644, followed in 
161 So 832, 112 Fla. 644. 

Failure to reouire seonzity 

(1) Recovery may be had on coun¬ 
ty supervisors’ official bonds for 
county funds in insolvent bank, se¬ 
lected by them as county depository 
without reoLuirmg It to furnish se¬ 
curities—Walton V. Colmer, 147 So 
831, 169 Miss. 182, suggestion of er¬ 
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ror overruled 148 So. 635, 169 Miss. 
182. 

(2) County was entitled to recover 
from former county treasurer and 
surety loss, if any, sustained by for¬ 
mer treasurer’s failure to require se¬ 
curity for moneys deposited at bank 
during term of office—>Tooele Coun¬ 
ty v De La Mare, 69 P 2d 1166, 90 
Utah 46. 106 A.L. R. 182. 

Acoeptaaee of Imxnropear Mouzlty 
County treasurer depositing county 
funds in bank and accepting securi¬ 
ties in lieu of surety bond without 
approval of county judge and coun¬ 
ty attorney does so at his peril, and 
will not be relieved from liability to 
county on his bond if funds are lost 
by bank’s failure—^Benton v State 
ex reL Pruet, 61 P.2d 663, 176 Okl. 
64 

Faztioipation la aUowlag wltlu 
dzawal of Moxurltlas protectmg de¬ 
posit of county funds, from which 
loss resulted, constituted breach of 
county commissioners’ bond for 
which he and his surety were ha- 
ble—Carlton, for Use and Benefit of 
Okeechobee County v. Detroit Fidel¬ 
ity & Surety Co., 151 So 328, 112 
Fla 644, followed in 161 So 332, 112 
FU 644. 

90. Neb.—^Massachusetts Bonding & 
Insurance Co. v. Steele, 248 NW. 
648. 125 Neb. 7. 

ND—^Mercer County v. Roberts, 214 
NW 617, 56 N.D. 496—BownM-n 
County V. McIntyre, 202 NW. 661, 
52 ND. 226 

Okl—State v McCloud, 166 P 1066. 
64 Okl. 126—^Hinton v. State, 166 
P. 161 

S D —^Beadle County v. Lloyd, 238 N. 
W. 133, 69 SD. 33—Roberts County 
V Wickard. 221 N.W. 246, 63 SD. 
611. 
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where the deposit is made in a bank which is not 
qualified under the law, to take such a deposit.^i 
However, there is no liability of this character 
merely because ah illegal manner of deposit is con¬ 
templated in the officers’ application for a bond, 
where no such deposit is actually made.^2 

Fctilure to collect and negligence in collecting 
public funds. Liability accrues on a county offi¬ 
cer’s bond for losses resulting from his negligence 
in collecting funds owed the county in accordance 
with the duties of his office,®^ as for example, where 
he issues a receipt before obtaining possession of 
moneys due the county qj- where he fails to pre¬ 
sent a check for payment within a reasonable time,^® 
unless he was without power, in his official capacity, 
to accept the checks® On the other hand, diere is 
no liability on such a bond for the failure of the 
officer to collect debts owed the county, where he 
has not breached his duties.®*^ 

Issuance or handling of county obligations. Under 
some statutes, upheld as to constitutionahty, liability 
accrues on the bonds of county officials who issue 
orders or warrants or approve bills or order county 


warrants to be drawn in excess of the levies made 
for particular funds.^s Such liability also attaches 
by reason of a county officer '& failure to pay county 
warrants in the order of registration, as required by 
statute or because of his signing or approving 
them in violation of his legal duty;i regardless of 
the laches or wrongful conduct of other officers 
or by reason of his negligent failure to cancel such 
warrants.® Likewise, a county officer and his sure¬ 
ties are liable for drawing or issuing fraudulent 
warrants, bonds, or other obligations which would 
be valid if genuine,* even though such obligations 
are drawn or issued by his deputy.® Also, as a gen¬ 
eral rule, sometimes made the subject of statutory 
enactment, liability on the official bonds of county 
officers, extends to negligent or illegal conduct of 
the officer with reference to county bonds placed 
in his charge.® 

Improper appropriations or allowances. Under 
some statutes, liability does not accrue on the bonds 
of members of county boards as to allowances or 
appropriations made by them to legitimate objects 
in an irregular or unauthorized manner;"^ but such 


91. Ala —^National Surety Co r. 
State, 123 So 202. 219 Ala. 609. 

Mont—State v Kosman, 274 P 860, 
84 Mont 207 

ND—Slope County v Douglas, 194 
NW. 886, 49 ND 1026. 

92. Ala—^National Surety Co. v 
State, 123 So 202, 219 Ala 609. 

93. Kan—^Kansas Amusement Co v 
Eddy, 57 P 2d 458, 143 Kan. 988, 
105 ALR 702. 

94. Miss—State v. Hundley, 87 So 
890, 125 Miss 355 

96. Kan—^Kansas Amusement Co v. 
Eddy, 57 P 2d 458, 143 Kan. 988, 
105 ALR 702 

Oouity treasurer who received 
check from taxpayer and negligently 
failed to present it to drawee hank 
within a reasonable time, but with¬ 
held check until after bank failed, 
was, together with his surety, liable 
on his bond to taxpayer who was 
compelled to pay taxes again.—^Kan¬ 
sas Amusement Co. v. Eddy, supra. 

96. Ariz—^Weidler v Arizona Power 
Co.. 7 P2d 241, 39 Anz 890 
Couaty treasurer accepting checks 

in payment of taxes and postponing 
presentment thereof until after clos¬ 
ing of drawee bank, was not liable 
on official bond to taxi>ayers from 
whom county recovered judgment for 
faxes, where treasurer, in his official 
capacity, was not authorized to re¬ 
ceive checks —Weidler v. Arizona 
Power Co, supra. 

97. Miss —Gully v. Bew, 154 So 284, 
170 Miss. 427, followed in Harper 


V Gully, 154 So 288, and sugges¬ 
tion of error overruled Gully v 
Bew. 154 So. 721, 170 Miss 427, and 
followed in Gully v. Bradford, 166 
So 172. 

98. Idaho —Garrity v. Board of 
Corners of Owyhee County, 34 P 2d 
949, 54 Idaho 342, followed in State 
Ins Fund v Board of Comers of 
Owyhee County, 34 P 2d 966, 64 
Idaho 359. 

Sttatute not repealed. 

Statute such as is described in the 
text was not repealed by county 
budget statute—Garrity v. Board of 
Comers of Owyhee County, supra 

99. SD—Homer v. Terpin, 258 N 
W 140, 68 SD. 309. 

Oonnty treasurer who had failed to 
pay county warrants was liable on 
official bond, notwithstanding statute 
provided no penalty for failure to 
comply with its requirements—^Hor¬ 
ner V Terpin, supra 

1. N.C—^Avery County v. Braswell, 
1 SE2d 864, 215 NC. 270 

2. ’ N C.—Avery County v. Braswell, 
supra. 

3. Iowa.—Johnson County V Hughes, 
12 Iowa 360. 

4. n.S —^Redemption Nat Bank v 
Rutledge, CCOhio, 84 F. 400. 

Ill—^People V. Brown, 194 IlLApp. 
246, appeal dismissed 111 N.E 557, 
272 Ill. 146. 

Ky —^Title Guaranty, etc., Co v. Com¬ 
monwealth. 143 SW. 401, 146 Ky 
702. 

5. U.S —^National Surety Co. v. 

973 


Arosin, Minn, 198 F 605, 117 CC. 
A 313 

15 C J p 519 note 97. 

OL Okl—James v State. 15 P.2d 591, 
160 Okl 99. 

Or—^Klamath County School Diet, v 
American Surety Co. of New York, 
276 P 917, 129 Or 248 
Negligeuce as to ftiuding bocads 
County treasurer was liable on his 
official bond where he failed to hold 
sufficient funding bonds to reimburse 
sinking fund or to see that money 
derived from sale to amount of in¬ 
debtedness held by him for sinking 
fund was paid into such fund, and 
thereby caused the county to suffer 
a loss—James v State, 16 P.2d 691, 
160 Okl 99, 

Release without payment 

County treasurer and surety on his 
bond were liable, where treasurer 
released school district bonds to pur¬ 
chaser without receiving money 
therefor —Klamath County School 
Dist V American Surety Co. of New 
York, 275 P. 917, 129 Or. 248 

Members of fiscal court could not 
escape liability for balance due for 
revenue bonds sold to brokerage firm 
on credit on ground that fiscal court 
was quasi legislative and quasi ju¬ 
dicial and members could not be 
held responsible for an error in judg¬ 
ment or for departure from soimd 
policy.—Webster County v. Hall, 120 
S.W.2d 766, 276 Ky. 54. 

7. Miss—^Miller v. Tucker, 106 So. 
774, 142 Miss. 146. 

STo liability accrued on bonds of 
members of county board by reason 
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liability attaches where there is an allowance or ap¬ 
propriation to an illegal object,8 and statutes dis¬ 
charging such liability have been held unconstitu- 

tionah® 

Refusal to pay or improper payment of public 
funds. Generally, liability accrues on the bond of 
a county officer by reason of his failure to pay over 
moneys which it is his offiaal duty so to disburse, 
where loss occurs and the officer's neglect is the 
proximate cause of the loss.^i Likewise, such lia¬ 
bility exists where the officer makes an illegal pay¬ 
ment of public funds as, for example, where his 
payment is to a party or to a body other than that 
lawfully authonzed to receive payments,^8 or is 
in excess of what is lawfully authorized,^^ or is 
out of a fund other than that prescnbed by stat¬ 
ute,^® or is made before there has been a compli¬ 
ance with statutory conditions ijrecedent,!® or is 
made on the basis of an invalid order or warrant, 
or on an illegal claim, although it has been allowed 
by the county board ^8 However, there is no liabil¬ 


ity because of the payment of a fraudulent order or 
warrant by the officer where he was without fatdt.i9 

Omission or improper rendition of reports and 
accounts. Liability arises on the bond of a county 
officer for losses resulting from his failure to make 
proper entnes on the county records^o or from fail¬ 
ing to make proper reports,^! in accordance with 
the duties of his office. Likewise, such liability ac¬ 
crues where the officer accepts and carries on his 
books as cash a check known by him to be worth¬ 
less.^^ 

Illegal or excessive fees or compensation. In 
some jurisdictions liability does not accrue on an of¬ 
ficial bond of a cpunty officer for illegal fees allow¬ 
ed him by the county commissioners.23 However, 
it has been held that there is liability on the bonds 
of the officers involved, for illegal compensation al¬ 
lowed by a county board tq its members,2^ or to 
other county officers.25 Also, it has been held that 
the illegal act of a county officer in retaining ex¬ 
cess fees and failing to apply them toward the pay- 


of board's allowances under contract 
for sale of material for use on pub¬ 
lic highways, or because of its al¬ 
lowances to schools to be paid out 
of funds of agricultural high school 
and other school funds of special dis¬ 
tricts—^Miller V. Tucker, 105 So. 774, 
142 Miss. 145. 

a, Miss —^Miller v. Tucker, supra. 

Zdabllity aocmed on bonds of mem¬ 
bers of county board by reason of 
board’s allowances and appropria¬ 
tions for insurance of county’s prop¬ 
erty against loss by tornado, and 
maintenance of county exhibits at 
state fair.—^Miller v. Tucker, supra 
9. Miss—^Miller v Tucker, supra. 
IOl sc—S tate v. Maryland Casual¬ 
ty Co , 1 SK2d 516, 159 SC. 405 
15 CJ p 519 note 88. 

11. SC—State V Maryland Casual¬ 
ty Co., supra 

Failure to resnlt money to state 
treasurer 

Where county treasurer failed to 
remit moneys collected on account of 
state taxes to state treasurer as re¬ 
quired by statute, surety on treas¬ 
urer’s official bond could not escape 
liability to state on ground that 
treasurer's violation of statutory du¬ 
ty was not proximate cause of loss 
since violation of duty was at least 
a concurring cause of loss How¬ 
ever, county did not suffer loss by 
reason of treasurer's conduct in of¬ 
fice, so as to be entitled to recover 
from surety on official bond.—State 
V. Maryland Casualty Co., supra. 

IS. Iowa —^Mitchell County v. Od- 
den, 259 N.W. 774, 219 Iowa 793. 
Faymea.t of waiiMuits other than 
^specified In or^er of county fiscal 


court, constituted improper admin¬ 
istration of county’s funds and 
breach of official duty for which 
county treasurer and his sureties 
were liable —^Hargis v. Common¬ 
weal^ for Use and Benefit of Kirk¬ 
patrick, 61 S W2d 648. 249 Ky. 799 

13. Ind—^Holtsclaw v State, 92 N. 
E, 121, 46 IndApp. 238 

15 CJ p 519 note 89 

14. Kan—^Allen v. State, 51 P. 572, 
6 KanApp 915 

S D —Custer County v. Tunley, 82 N. 

W* 84, IS S D. 7, 79 Am S.R. 870. 
Id Iowa—Mitchell County v. Od- 
den, 269 NW 774, 219 Iowa 793. 
Payment of bonds 

County treasurer’s payment of 
amount of drainage district bonds 
exceeding district’s funds from coun¬ 
ty funds, without warrants from 
county auditor, in violation of stat¬ 
ute, rendered treasurer and surety 
on his bond liable, to county for 
damages.—^Mitchell County v Odden, 
supra 

16. Ala.—Jackson County v Derrick, 
28 So 193, 117 Al€U 348. 

17. Ark —^Fidelity & Casualty Co. 
of New York v. State, for Use of 
Columbia County, 126 SW.2d 293, 
197 Ark. 1027—State, for Use of 
Jackson County, v. Murphy, 92 S. 
W2d 206, 192 Ark 489 

15 C J p 519 note 98 

18. Miss—^Davis V. Adams, 50 So. 
568, 96 Miss 177. 

19. Minn —^Ramsey County v. £1- 
mund, 102 NW. 719, 94 Minn. 196. 

15 C.J. p 619 note 99 

SKI. Tex —Southern Surety Co. v 
Hidalgo County, 88 S.W.2d 318, 125 
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Tex 390, affirming Hidalgo Coun¬ 
ty V. Liles, Civ App , 60 S W 2d 924 

21. N.Y—^Tompkins County v ^s- 
tol, 1 NH. 878, 99 N.Y 316 

Tex—Southern Surety Co, v Hidal¬ 
go County. 83 S W.2d 313. 126 Tex 
* 390, affirming Hidalgo County y 
Liles, Civ.App, 60 S.W 2d 924 

22. Mich—Chippewa County v. Ben¬ 
nett, 162 N.W 229, 168 N.W 814, 
185 Mich 544. 

23. Okl—^McCrory v. Woods County, 
160 P 683, 48 OkL 684. 

16 C J p 620 note 5,^ 

24. Miss—^U S Fidelity & Guaran¬ 

ty Co V Gully, 160 So 828, 168 
Miss. 740—^Miller v. Tucker, 106 So, 
774, 142 Miss 146—^Brown v. 

Reeves, 92 So, 826, 129 Miss 766. 

25. Ariz—^Pima County v Anklam, 
61 P.2d 172, 48 Aria 248. 

County health oALcear 

(1) County board of supervisors, 
physician, supervisors, and their 
bondsmen were liable to county for 
amount of fees illegally paid to phy¬ 
sician.—^Pima County v. Anklam, su- 
prcu 

(2) County board havmg no au¬ 
thority to pay county health officer's 
expenses m attending conventions 
outside of county, were liable on 
their bonds for allowance for such 
officer for such purposa—^Miller v. 
Tucker, 105 So. 774, 142 Misa 146. 
BapexintendeaBt of adnoatloiL 

Members of county board are lia¬ 
ble on bonds for allowance of coun¬ 
ty funds for purchasing automobile 
for county superintendent of educa¬ 
tion and to pay Insurance and up¬ 
keep of such automoblla—Miller v. 
Tucker, supra. 
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ment of the salaries of his deputies, constitutes a 
breach of his official bond,*® regardless of an agree¬ 
ment by such deputies to accept less than the com¬ 
pensation to which they were legally entitled** 

Withholding public funds or property from suc¬ 
cessor. Generally, liability accrues on the bond of 
a county officer for his failure to turn over to his 
successor the public moneys, books, records, ac¬ 
counts, papers, and documents.** 

b. Loss of Funds without Keyence 

Accordina to a majority, of authorltiM, liability o*"- 
erally accrues on the bond of a county offlcer for the loss 
of public funds intrusted to his charge, without negli¬ 
gence on his part, in the absence of constitutional or 
statutory provisions to the contrary. 

In a few jurisdictions the rule of responsibility of 
bailees for hire has been applied to county officers 
having charge of county funds, exonerating them 
from liability for loss when guiltless of negligence, 
and the doctrine has been applied in the case of loss 
by theft or robbery.29 However, unless it is other¬ 
wise provided by constitution or statute,30 accord¬ 
ing to the weight of authority,3i generally liability 
accrues on the bonds of county officers for any loss 


of public moneys received by them, irrespective of 
whether or not they are negligent,32 and the law 
of bailments is not the proper measure of the offi¬ 
cer’s responsibirity.33 This rule applies to moneys 
which have been stolen,34 and it makes no differ¬ 
ence that the county has failed to provide a safe or 
suitable place where its funds may be kept.35 Some 
decisions have even gone so far as to declare that 
the officer and his securities are not excused from 
loss, even though occasioned by the act of God and 
the public enemy ;3 6 it has been said in others 
that loss so caused should not be visited on the offi¬ 
cer and his bondsmen.37 However, it has been 
held that the doctrine of strict liability does not pre¬ 
vail where the officer is acting in a ministerial or 
quasi-judicial capacity.33 

Bank failure. While there is authority to the 
contrary,39 in accordance with the majority rule 
above expressed, liability accrues on the bond of a 
county officer if funds in his charge are lost by 
failure of the bank in which he has deposited them, 
without negligence on his part,^^ although the coun¬ 
ty has failed to provide a safe place of deposit 
therefpr,^^ and regardless of the fact that the officer 


261 Tex—^Maryland Casualty Co. v. 
State. 107 S W 2d 866. 130 Tex 
206, affirming:, Civ.App, 81 S.W 2d 
166 

27- Tex—^Maryland Casualty Co v. 
State. 107 S.W 2d 865, 180 Tex. 206. 
affirming:, CivApp, 81 SW.2d 166 
28. Ind—^Madison County v. Wood, 
25 N.EL 190, 126 Ind 168. 

16 C J p 619 note 88 
29- Iowa —^Ross v. Hatch, 6 Iowa 
149 

Me—Cumberland County v. Pennell, 
69 Me. 357, 31 Am R 284. 

15 C J p 620 note 14 

aa Iowa—^McSurely v McGrew, 118 
K.W 416, 140 Iowa 168, 182 Ain.S 
R. 248 

16 C J p 618 note 73. 

31. Or.—^Fleischner v, Plorey. 224 P. 
831, 111 Or 36. 

Utah.—Salt Lahe County v. Ameri¬ 
can Surety Co of New York, 222 
P. 600, Utah 98 
16 C.J. p 621 note 16 

32. Or—Fleischner v. Florey, 224 P 
831, 111 Or 36 

Utah.—^Tooele County v. De La Mare, 
69 P.2d 1156, 90 Utah 46, 106 A 
L-R. 182—Salt LaJce County v. 
American Surety Co of New York, 
222 P. 600, 63 Utah 98. 

16 C J p 518 note 72, p 621 note 17. 

Cotuity treasurer becomes an in¬ 
surer of public funds conung: into 
his hands by virtue of the law, where 
he has executed a bond binding: him 
to perform the duties of his office — 
People ex rel. Nelson v. West Hng:Ie- 


wood Txnist & Savingrs Bank, 187 N. 
X! 625, 353 Ill. 461. 

Statute oonstroed 

Statute providing: that county 
treasurer must safely keep all mon¬ 
ey belonging: to state, city, or coun¬ 
ty until disbursed according to law, 
and should not lend same, and should 
be liable therefor on his official bond, 
meant that treasurer should be lia¬ 
ble on his official bond for safekeep¬ 
ing: of public money—^Beaver Coun¬ 
ty V Home Indemmty Co., 52 P.2d 
435, 88 Utah 1. 

33- N.M.—^Maloy v. Bernalillo Coun¬ 
ty, 62 P 1106, 10 N.M. 638, 52 L. 
RA. 126 

16 C J p 621 note 16. 

84. Idaho.—^Bonneville County v 
Standard Accident Ins Co. of De¬ 
troit, Mich., 67 P.2d 904, 67 Idaho 
667. 

16 C.J p 521 note 17. 

imder ooourtitutloDAl provision and 
statutes, surety on county assessor's 
bond was liable to county for loss 
of personal property tax money and 
motor vehicle license money collect¬ 
ed by assessor and stolen from as¬ 
sessor without assessor's fault.— 
Bonneville County v. Standard Acci¬ 
dent Ins. Co. of Detroit, Mich, supra. 
ZB. Iowa.—^Lowry v. Polk County, 
49 NW. 1049, 61 Iowa 60, 33 Am. 
R 114. 

36. Dak.-^lay County v. Simonsen, 
46 N.W 592, 1 Dak. 402. 

NC—State v. Clarke, 78 N.G 266. 

37. HL—People ex rel. Nelson v. 
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West Englewood Trust & Savings 
Bank, 187 N.B. 626, 353 Ill. 451. 

16 C J p 621 note 22 

38. Utah—^Tooele County v De La 
Mare, 69 P 2d 1165, 90 Utah 46, 
106 A.L.R 182. 

89. S C.—^York County Watson, 16 
S.C 1, 40 Am.R. 675. 

40. Ark —^Huttstuttler v State, 39 
S.W.2d 721, 183 Ark 993. 

Colo.—^People ex rel. Board of Comrs. 
of Jefferson County v. Koenig, 53 
P 2d 1235, 99 Colo 466. 

Ill—^People ex rel Nelson v. West 
Englewood Trust & Savings Bank, 
187 N.E. 626, 363 HI 451—Peo¬ 
ple ex rel. Nelson v. Joliet Trust 
& Savings Bank, 275 IlLApp 138. 
Or.—^Pleischner v. Florey, 224 P. 831, 
111 Or 86. 

Utah.—Salt Lake County v. American 
Surety Co of New York,. 222 P. 
600, 63 Utah 98. 

15 C.J. p 621 note 19. 

Well eoaisldered case 
Utah.—Salt Lake County v American 
Surety Co. of New York, supra- 
Deposit outalda state 
County treasurer and surety were 
liable to county, when depositary in 
another state failed, for tax funds 
deposited by county treasurer to 
meet interest coupons on s<^ool dis¬ 
trict bonds.—^People ex rel. Board of 
Com'rs of Jefferson Cqunty v. Koenig; 
63 P.2d 1235, 99 Colo. 456. 

i 

41. Or —^Fleisclmer v.. Florey; 224 
P. 831, 111 Or. 35 

15 aJ. p 521 note 20. 
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took a bond from the bamc to repay the deposit^^ 
Moreover, under some statutes, the surety cannot 
exempt itself from liability for such a loss by a 
provision to that effect in the bond 

However, in a number of jurisdictions, under ex¬ 
press statutory provisions, where constitutional 
rights are not violated thereby,^^ county officers 
and their sureties are relieved from liability on the 
officers" bond for loss of county funds due to the 
insolvency of the bank wherein they were deposit¬ 
ed,^ 5 provided the conditions of the statutes are 
complied with.^® Under some statutes, a county of¬ 
ficer and his bondsman are not liable for the loss 
of funds deposited in a bank which has been desig¬ 
nated a depositary according to law up to the 
amount of the depositary’s bond,^*^ regardless of 
prior overdeposits or irregularities;^* but they are 
liable for any loss occasioned by the deposit in such 
bank over and above the amount of the depositary 
bond, as is indicated, in subdivision a of this sec¬ 
tion Furthermore, liability does not accrue on the 
bond of a county officer having temporary custody 
of funds belonging to a subdivision of the county, 
because of losses occurring after his payment there¬ 
of to the officer charged with their permanent cus¬ 
tody, by reason of the latter’s default or the insol¬ 
vency of the depositary*'** Also, there is authority 


to the effect that liability does not accrue on the 
bond of a subordinate county officer who deposits 
county funds in a particular bank pursuant to order 
of the county board, for losses occurring through 
the insolvency of the bank.** However, it has been 
Ijeld that such liability attaches although the county 
board had authority to require the deposit to be 
made in the particular bank involved, where the offi¬ 
cer accepted his office with the understanding that 
the funds in his charge were to be deposited m such 
bank.*^ Also, an order of another officer or body, 
pursuant to statute, designating as depository the 
bank wherein the loss occurred, does not relieve 
the officer making the deposit or his bondsmen, 
where the order was conditional and the conditions 
were never fulfilled.** 

§ 160. • Successive or Concurrent Bonds 

Generallyr liability on successive bonds of county of¬ 
ficers accrues only for delinquencies or defaults occurring 
during the term for which the bond was given. 

Generally, liability on successive bonds of county 
officers accrues only for delmquencies or defaults 
which occur during the term for which the particu¬ 
lar bond was given.** Accordingly, there is no lia¬ 
bility on such a bond for money which the officer 
lost or misappropriated before the execution there- 


42. Ark.—^Huffstuttler v. State, 39 S 
W2d 721, 183 Ark 993 

43. Utah—^Beaver County v Home 

Indemnity Co, 62 P 2d 435, 88 

Utah 1. 

Provision, oonstmed 

Provision in county treasurer’s of¬ 
ficial bond that surety should in no 
way be held liable for any loss 
caused by failure of bank to pay 
moneys deposited therein by county 
treasurer expressed clear intention to 
exclude liability for loss due to fail¬ 
ure of bank to pay moneys deposited 
therein, regardless of whether mon¬ 
ey was legally or illegally deposited 
by treasurer.—^Beaver County v 
Home Indemnity Co, supra 

44. U.S—Schenebeck v. McCrary, 66 
S.Ct 672, 298 U.S 36, 80 L. Ed. 1031, 
affirming McCrary v. Schenebeck, 
87 SW2d 672, 191 Ark. 698. 

45- US—Bunker v U S. Fidelity 
& Q-uaranty Co, C C.A Utah, 72 P 
2d 899. 

Ark—^McCrary v. Schenebeck, 87 S 
W.2d 672, 191 Ark. 698, affirmed 
Schenebeck v. McCrary, 56 S Ct. 
672, 298 US 86, 80 LEd. 1081. 
Mont—State v. McGraw, 240 P 812 
16 C.J p 618 liote 73 [a] 

Paxtloiilav statutes oousLAered 

Statute relieving county officials 
and their bondsmen ftom liability for 
funds lost in closed bank was held 


to relieve all county officials and 
their uncompensated bondsmen and 
uncompensated bondsmen for county 
depositaries from liability, for funds 
lost in banks closed by President’s 
proclamation or by bank commis¬ 
sioner without reference to time 
when banks were closed by bank 
commissioner —^McCrary v Schene¬ 
beck, 87 S.W2d 672, 191 Ark 698, 
affirmed Schenebeck v. McCrary, 66 
set. 672, 298 U.S 36, 80 LEd 1031 

4a US —Bunker v U. S Fidelity & 

Guaranty Co, CCAUtah, 72 P.2d 

899 

Statute complied with 

State bank’s bonds for payment 
of moneys deposited by county treas- 
urei on legal demand made during 
term of bonds complied with statute, 
so as to absolve surety from liabili¬ 
ty after bank’s failure—^Bunker v 
U. S. Fidelity & Guaranty Co, su¬ 
pra 

Statute not applicable 

In county’s action agamst treas¬ 
urer and surety to recover funds de¬ 
posited by treasurer with depositary 
in another state to meet interest 
coupons on school district bonds, 
statute requiring county treasurers 
to deposit funds in one or more re¬ 
sponsible banks located in state was 
inapplicable.—^People ex rel. Board of 
Com’rs of Jefferson County v, Koenig, 
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$3 P2d 1235, 99 Colo. 456—^Patterson 
V. People, 53 P 2d 1187, 98 Colo, 86. 

Minn —^Marshall County v. Bakke, 
234 N.W 1, 182 Mmn 10. 

Okl—State v. McCloud, 166 P 1066, 
64 Okl. 126—^Hinton v. State, 166 
P 161. 

48. Mmn —^Marshall County v. Bakke, 
234 NW 1, 182 Minn 10 
49- Okl.—State v Buchanan, 282 P. 
126, 140 Okl. 12 

50. Ky—^Edwards v. Logan County, 
50 SW2d 83, 244 Ky 296 

51. Ala —^Pickens County v John¬ 
son, 149 So 252, 227 Ala. 190, fol¬ 
lowed in Montgomery v Johnson, 
149 So 257, 227 Ala 196. 

52. Ark—^Huffstuttler v State, 39 S 
W 2d 721, 183 Ark 993. 

53. Ga.—Century Indemnity Co. v. 
Fidelity & Deposit Co of Mary¬ 
land. 166 SE. 236, 175 G^a 834 

Va —^Aetna Casualty & Surety Co. 
of Hartford, Conn., v Board of 
Sup’rs of Warren County, 168 S.E. 
617, 160 Va 11 
Quastioa Inunatedal 

Where sureties on second and third 
bonds of county treasurer were iden¬ 
tical, except as to one who was in¬ 
solvent, It was immaterial whether 
part of liability should be Imposed 
under second bond —Stinson v. Board 
of Sup’rs of Buchanan County, 149 S. 
E. 631, 163 Va. 862. 
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of,®^ or for moneys received by him during his first 
term, which he had not charged himself as having 
received on entering on his second term,®® or for 
deficiencies in his accounts occurring after his set¬ 
tlement with the commissioners whereupon a new 
bond was accepted in lieu of the first.®® Moreover, 
the fact that a shortage accruing within the term 
covered by the bond was superimposed on a ground¬ 
work of prior shortages, does not attach to the later 
shortage the legal status of the earlier.®? 

On the other hand, where a county official is his 
own successor in office, the sureties on his bond for 
his second term are liable for a loss or conversion 
of moneys officially held by him at the time of the 
execution thereof,®® as well as that which may sub¬ 
sequently come into his hands,®® and such liability 
extends to misappropriations within the term, to 
cover previous delmquencies Also, it has been 
held that the sureties for the officer’s second term 
are liable for funds which he deposited during his 
first term but which were lost by failure of the 
bank during his second term, where he was not of¬ 
ficially called on to produce and pay over such funds 
until after the banks’ failure.®^ 

If the officer succeeds himself in office at a time 
when he owes the county for uncollected revenue, 
then subsequently collects and repays the amount 
owed, the sureties on his pnor bond are relieved 
pro tanto of their indebtedness to the county.®® On 
the other hand, where the officer applies money re¬ 
ceived from revenue accruing during his second 
term to conceal or make good defaults committed 
during a prior term, the sureties on his second terra 
bond are liable.®® In such a situation, both sets of 
sureties are pro tanto liable to the government; 


but as between themselves ^he sureties on the first 
bond are pnmanly liable while those on the second 
are secondarily liable However, where the obliga¬ 
tion of the bond extends to any person injured by 
the officer’s default, the sureties on the second bond 
become primarily liable to the extent that the sure¬ 
ties on the first bond have suffered actual damage 
from the officer’s acts,®^ 

In case a county officer fails to collect the amount 
due by him to the county at the end of his prior 
terra, the surety on his current bond is liable for 
any loss occasioned thereby.®® To the extent that 
he could and should have made such collection from 
his own funds or property, the surety on the later 
bond becomes primarily liable and the surety on the 
prior bond secondarily liable as between themselves; 
but to the extent that such collections must have 
been made from the surety on his prior bond, the 
surety thereon remains primarily liable.®® Howev¬ 
er, the fact that, if he had been pressed for the pay¬ 
ment of his prior indebtedness, persons who were in 
no way legally obligated to answer for his default 
might have paid his indebtedness, does not shift 
the primary liability from the surety for the prior 
term to the surety for his last term.®? 

Where the liability of successive sureties on 
bonds of a county officer who has succeeded himself 
in office depends on to what part of his indebtedness 
to particular funds his payments have been applied, 
in the absence of evidence showing such applica¬ 
tion, it will be considered that the payments were 
applied to the part of the officer’s indebtedness 
which first accrued or was least secured.®® Also, 
where the officer has mingled several funds so that 
it is impossible to tell which is short, the surety may 


54. Ala—^Pickens County v. Nation¬ 
al Surety Co, 155 So 620, 229 Ala 
191—^National Surety Co. v State, 
123 So 202, 219 Ala. 609 
Mich.—Kalamazoo County v. Fideli¬ 
ty & Casualty Co of New Tork, 
270 NW. 230, 278 Mich. 99. 

65. S D —Custer County v Tunley, 
82 NW. 84, 13 SD. 7, 79 Am SR 
870 

56. Mont—Missouri County v. Ed¬ 
wards, 3 Mont 60. 

67. Wash —^Pacific County ex rel 
Hamilton v Continental Casualty 
Co, 61 P 2d 1078, 184 Wash 621 
Act of county txoaanxer in usin^r 
money received after assuming* office 
to cover his pnor shortages while 
he w&s chief deputy and cashier 
would he breach of duty covered by 
official bond executed after treasurer 
assumed office.—^Pacific County ex 
rel. Hamilton v. Continental Casualty 
Co, supra. 

20 0.J.S.-62 


66. Ala —Pickens County v Na¬ 
tional Surety Co, 155 So 620, 229 
Ala, 191 

15 CJ p 523 note 62 
69. Ala—Moore v Madison County, 
38 Ala 670. 

60. Ind—Cook V State, 13 Ind 164. 
Minn —Pine County v. Willard, 39 N 

W 71, 39 Minn 125, 12 Am S R 
622, 1 L..R A. 118. 

61. Ga—Century Indemnity Co. v 
Fidelity & Deposit Co. of Mary¬ 
land, 166 SE. 235, 175 Ga. 834 

6B. Va —^^tna Casualty & Surety 
Co of Hartford, Conn, v. Board of 
Sup'rs of Warren County, 168 S B 
617, 160 Va 11. 

63. Va —^^tna Casualty & Surety 
Co of Hartford, Conn, v. Board of 
Sup'rs of Warren County, supra. 
FaymesLt of wazraut by county 
treasurer, from money received from 
current revenue, if it involves con¬ 
cealment of officer's failure to pay 
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money due to fund at end of his pri¬ 
or term, constitutes breach of duty 
committed during current term, ren¬ 
dering surety on present bond pro 
tanto liable, where treasurer suc¬ 
ceeds himself.—^JEtna Casualty & 
Surety Co. of Hartford, Conn. v. 
Board of Sup’rs of Warren County, 
supra 

64(, Va —^^tna Casualty A Surety 
Co of Hartford, Conn, v. Board 
of Sup'rs of Warren County, supra. 

65. Va —^^tna Casualty & Surety 
Co of Hartford, Conn, v. Board 
of Sup'rs of Warren County, supra. 

66. Va —^^tna Casualty & Surety 
Co of Hartford, Conn, v Board 
of Sup'rs of Warren County, supra. 

67. Va.—^^tna Casualty & Surety 
Co of Hartford, Conn, v. Board 
of Sup'rs of Warren County, supra. 

66. Va —^^tna Casualty & Surety 
Co. of Hartford, Conn, v. Board 
of Sup'rs of Warren County, supra. 
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be estopped to deny that such shortage belonged to 
the funds covered by the bond sued on 

Where a new bond is ordered to he given, the 
sureties on the old bond are liable up to the time 
the new bond is given, unless it is provided by 
statute that, unless a new bond is given within a 
certain period of time, the office shall be deemed 
vacant.'^i 

Renewed bonds, A renewal of a bond covering a 
county officer or agent constitutes a separate and 
distinct contract for the penod of time covered by 
such renewal, unless it appears to be the intention 
of the parties, as evidenced by the provisions there¬ 
of, that such bond and the renewal thereof shall 
constitute one continuous contract.*^^ 

§ 161. -Extent of Liability 

a. In general 

b. Persons, bodies, and funds protected 

c. Period of liability 

a. In General 

Generally, the principal and surety on a county of¬ 
ficer’s bond are Jointly and severally liable thereon for 
losses resulting from the officer’s improper acts or omis¬ 
sions, up to the amount of the bond, with interest. Both 
are also liable for penalties under some statutes although 
other statutes confine such liability to the officer. 


The liability of a county officer and the sureties 
on his bond is measured by the terms of the instru¬ 
ment, reasonably but strictly construed.73 in re¬ 
gard to losses occasioned by the officer’s neglect or 
misconduct, aside from any penalty provided by 
statute, their liability is joint and several up to the 
amount of the bond,74 the liability of the officer be¬ 
ing no greater nor less than that of the sureties.75 
Such liability covers the actual loss suffered by 
plaintiff rather than the profit gained by the offi- 
cer,76 up to the statutory amount for which the 
bond IS conditioned,77 or such additional amount as 
may be prescribed in the bond,78 but no more.73 

The extent of the liability of the sureties is not 
necessarily affected by maccuracies in reports of 
the defalcations sent to them by county representa- 
tives,80 or by the fact that an officer officially re¬ 
ceived more moneys than they contemplated.8i 
Likewise, the extent of their liability is not changed 
by a prior unauthorized agreement which has been 
repudiated by the county, 82 or by an agreement 
which was not intended to be a stated account as 
to the Items in controversy.®^ Also, while the sure¬ 
ty may, when not restricted by law, contract to lim¬ 
it its hability so as not to make it coextensive with 
the statutory liability of the officer,®^ the surety 
cannot do so m violation of a statutory provision.®® 


B9. Mo —State ex rel Buziklm Coun¬ 
ty v. Blakemore, 205 S.W, 626, 276 
Mo. 695. 

70- Wyo—^Roberts v. Laramie Coun¬ 
ty, 68 P, 915, 8 Wyo 177 

71- Ark—Wood v. State, 40 SW 87, 
63 Ark 337. 

75. Colo.—^Massachusetts Bonding: & 
Insurance Co v. Board of Gom’rs 
of Adams County, 68 P 2d 555, 100 
Colo. 398. 

Sexmty oounty treadrarer’s bosid, 
when kept in force as deputy con¬ 
tinued in office, created new con¬ 
tracts for one year periods, so that 
surety was liable for face amount of 
bond for each year during: which 
defalcations of deputy occurred — 
Massachusetts Bonding* Sc Insurance 
Co. V Board of Com'rs of Adams 
County, supra. 

73. Minn—^Poster v. Malherg, 137 
K.W. 816, 119 Minn. 168, 41 L R A, 
N*.a, 967, Ann,Cas.l914A 1116 

74- Okl—State ex rel Sheel v In¬ 
gram, 23 P2d 648, 164 Okl. 244 

76- Minn.—^Poster v Malherg, 137 
IT.W. 816, 119 Minn. 168, 41 LRA, 
KS, 967, Ann.Cas.l914A 1116. 

76. Ind.—^Holtsclaw v State, 92 N. 
33. 121, 46 IndApp. 238. 

W^rangfol pnroluuM of bonds 
County could recover on treasur¬ 
er’s hond for money misappropriated 


by treasurer in purchase of bonds, 
and was not limited to recovery of 
secret commission —^Abernathy v. 
State of Oklahoma ex rel. Goar, C C. 
A.Okl., 31 F 2d 647, certiorari denied 
60 set 81, 280 US. 699, 74 LBd. 
645. 

Cost of audit 

Liability on county treasurer’s 
bond for audit of treasurer’s office 
could only extend to additional audit 
required because of treasurer’s de¬ 
falcation, and where the evidence 
feuled to disclose what portion of 
audit was made necessary by treas¬ 
urer’s shortage, treasurer and his 
surety could not be held liable for 
cost thereof.—State ex rel Cherokee 
County V Brown, 196 SB 889, 187 
SC 22^. 

77. Idaho.—People v. Slocum, 1 Ida¬ 
ho 62. 

78. SC—^Bamberg County v. Mary¬ 
land Casualty Co, 174 SB. 917, 
173 SC 106 

Bond of county auditor 
Where statute abolished office of 
superintendent of education and de¬ 
volved duties thereof on county audi¬ 
tor, who gave hond for three thou¬ 
sand dollars, although statute re¬ 
quired one for only two thousand 
dollars, and excess premiums were 
not returned to county, surety was 
liable on bond, to extent of three 
thousand dollars for all defaults of 
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auditor as such or as supermtendent 
of education —^Bamberg County v. 
Maryland Casualty Co, supra. 

79. Indi—GrcLham v. State, 66 Ind 
386 

Okl—State ex rel. Sheel v, Ingram, 
23 P 2d 648, 164 Okl 244. 

80. Ind.—Southern Surety Co. v. 
Kinney, 127 NB. 676, 74 IndLApp 
206. 

•81. Tex.—Simons v. Jackson Coun¬ 
ty, 63 Tex 428 

89. Mo—State v King, 36 S.W. 681, 
88 SW 80, 136 Mo 309. 

83. SB—Custer County v Tunley, 
82 NW 84, 18 SB. 7, 79 Am S.R. 
870. 

15 C.J p 621 note 81. 

84. Utah—^Beaver County v. Home 
Indemnity Co, 52 P 2d 485, 88 
Utah 1. 

86. Ind.—Southern Surety Co. v. 
Kinney, 127 N.E 675, 74 IndApp. 
20f 

Utah.—^Beaver County v. Home In¬ 
demnity Co., 52 P 2d 436, 88 Utah 1. 
Oil bond of troostir er 
Under statute providing that sure¬ 
ty on county treasurer’s official bond 
shoidd be liable on bond for safe¬ 
keeping of public moneys, surety 
could not by contract limit its ha^- 
bility in that regard, and any stipu¬ 
lation, contract, or condition limiting 
Ifabihty m that regard would have 
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Under some circumstances the county may be 
required to reimburse an officer or his surety for 
payments made pursuant to their liability on the 
Dfficer's bond, resulting from his improper disposi¬ 
tion of public funds, where they were, nevertheless, 
applied to the county’s just debts.8^ The surety on 
his bond is liable for the full amount of a shortage 
in the officer’s accounts, without subtracting funds 
which he misappropriated from a third person and 
applied to a debt of the county, where the third per¬ 
son is entitled to recover its purloined funds from 
the county.S7 

General rules, considered in the title Subrogation, 
govern as to the right of subrogation by or against 
county officers or their sureties arising from their 
liability on the officer's bonds.^S In accordance with 
such rules, it has been held that two of three coun¬ 
ty commissioners, who have paid the whole of a 
surcharge against all three, cannot recover one third 
of the amount thereof from the surety of the 
third.S9 

In case the officer, in accounting to his successor, 
delivers a check or similar instrument representing 
public funds in a bank which is then insolvent, the 
transaction, in equity, will be treated as a transfer 
of money to the extent of the amoimt which the 
bank could and would have paid 'in cash if cash had 
been demanded, as far as liability on the officer’s 
bond is concerned.®® 


Interest, Generally, under the bond of a county 
officer, interest may be recovered on moneys which 
the officer has unlawfully withheld or misapplied,®^ 
at such rate as may be prescribed by statute,®^ and 
even where the surety is held liable for the full pen¬ 
alty of the bond, he may be required to pay inter¬ 
est thereon.®® However, in the absence of negli¬ 
gence a county officer is not liable on his bond for 
interest which he has been unable to collect on pub¬ 
lic funds.®^ Also, there is no liability on the offi¬ 
cer’s bond because of his failure to collect interest 
on funds coming into his hands, where neither the 
bond nor the controlling statute charge him with 
such duty,®5 and where no legal duty is imposed on 
a county financial agent to pay interest on funds 
received by it as such, the surety on its bond cannot 
be held therefor, although the agent agreed to pay 
such interest.®® 

The authorities are not in agreement as to the 
time from which interest is to be computed against 
the sureties,® 7 at least where the question is not set¬ 
tled by statute or by express provision in the bond 
itself.®® Some authorities hold that interest is to 
be computed from the time demand is made by the 
obligee or the surety is notified of the default®® 
According to other authorities, interest may be re¬ 
covered from the time the money in controversy 
should have been paid over.^ Also, where the offi¬ 
cer illegally deposits public funds in a bank and they 
are lost through the failure of the bank, it has been 


no force or validity.—Beaver County 
V. Home Indemmty Co,, supra. 

On "hanA of deputy treosorer 

Sureties on official bond of deputy 
county treasurer cannot change their 
statutory liability by inserting there¬ 
in restrictive provisions.—Southern 
Surety Co. v. Kmney, 127 N.E. 576, 
74 IndApp 205. 

80. Ky—Hargis v Commonwealth, 
for Use and Benefit of Kirkpatrick, 
61 S.W2d 648, 249 Ky. 799. 
Beimbursoment req[nlred 

Whe^e, although county treasurer 
misapplied proceeds of funding bonds 
to purposes other than specified hy 
fiscal court, he disbursed proceeds in 
payment of county’s Just debts, 
treasurer and his sureties were enti¬ 
tled to reimbursement from county 
for payments made on personal judg¬ 
ment rendered against them because 
of such misapplication.—^Hargis v 
Commonwealth, for Use and Benefit 
of Kirkpatrick, 61 S,W.2d 648, 249 
Ky 799. 

* 87. N.C—Wood V. Citizens* B a nk , 
164 SJB3. 628, 199 N.C 871 

88. Pa—Commonwealth v. American 
Surety Co. of New York, 172 A. 
844, 815 Pa. 428, adopting opin¬ 
ion 170 A, 805, 112 Pa.Snper 270. 


89. Pa—Commonwealth v. Amerl-| 
can Surety Co of New York, supra. | 

90. Ga—^Massachusetts Bonding & 
Insurance Co v. Ployd County, 173 
SE 720, 178 Ga. 696—^Board of 
Com’rs of Floyd County v. Mas¬ 
sachusetts Bonding & Insurance 
Co., 166 SE 828, 176 Ga. 584. 

91. Ga.—^McFarlin v. Board of 
Drainage Com’rs of Middle Hiver 
Dist, 113 SE 447, 163 Ga 766. 

Mich—^Board of Suprs of Bay Coun¬ 
ty V Corliss, 177 NW 232, 209 
Mich. 487—Saginaw County v 
Kent, 176 N.W. 601, 209 Mich. 160 

92. Ga.—^McParlin v. Board of 
Drainage Com*rs of Middle River 
Dist., 118 SB 447, 163 Ga. 766. 

93. Va —^.®tna Casualty & Surety 
Co. of Hartford, Conn., v. Board 
of Sup’rs of Warren County, 168 
SB 617, 160 Va. 11. 

94. Neb.—Custer County v. Cavenee, 
166 N.W. 606, 99 Neb. lOL 

15 C J. p 622 note 38. 

95. Pa.—Chester County v. Wilson, 
28 Pa.Dist 769. • 

98. N.C.—Greene County v. First 
Nat. Bank, 140 S.E. 38, 194 N.C 
486. 


97- NM—State v. American Surety 
Co. of New York, 24 P.2d 267, 87 
N.M, 411, 89 A.L.R. 1314. 

S D —Clark County v. Howard, 237 N. 
W. 661, 68 S D. 467, followed in 237 
N.W 564, 58 S.D. 466. 

98n SD.—Clark County v. Howard, 
supra 

99. Ga—^Massachusetts Bonding & 
Insurance Co. v. Board of Com’rs 
of Richmond County, 157 S.B. 459, 
172 Ga 409 

NM—State v, American Surety Co 
of New York, 24 P.2d 267. 87 N M 
411, 89 A-Ii-R. 1314. 

S D.—Clark County v. Howard, 237 
N.W 661, 68 S.D. 457, followed in 
237 N.W, 564, 58 S D. 465 

Wash —Lincoln County v. Gibson, 
266 P. 119, 148 Wash. 372. 

1. Mich—^Elalamazoo County v. Fi¬ 
delity & Casualty Co, of New York, 
270 N.W. 230, 278 Mich. 99. 

Mo—State ex reL Dunklin County 
Blakemore, 205 S.W. 626, 275 Mo. 
695 

Va—^^tna Casualty Sh Surety Co. of 
Hartford, Conn., v. Board of Sup*rs 
of Warren County, 168 8J!B 617, 

I 160 Va 11. 

115 CJ. P 522 note 82. 
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held that interest will be allowed from the time of 
the failure of the bank.^ 

Penalties. The sureties cannot be held for a stat¬ 
utory penalty which is intended to operate on the 
official as an individual punishment,^ nor for a pen¬ 
alty imposed by a statute enacted subsequent to the 
execution of the bond.** However, under some stat¬ 
utes, the sureties as well as the offiicer are liable ior 
the penalty imposed.® 

Where, by the terms of a statute, a county offi¬ 
cer’s act must be willful to allow recovery of double 
the amount of his bond, it was such where he did 
what he intended to do, although his intentions were 
honest.® 

For ex officio duties. Except in some jurisdic¬ 
tions where it is held otherwise,*^ a bond condition¬ 
ed generally for the performance of all the duties 
of the office required by law covers duties which the 
officer is required to perform ex officio, and the 
sureties are liable for a default in the performance 
thereof,® even though the ex officio duties were add¬ 
ed to the office after the bond was given.® 


b. Persons, Bodies, and Funds Protected 

Generally, the bond of a county officer covers all 
public funds which he is legally entitled to receive by 
virtue of his office, unless it is otherwise provided in 
the bond or by statute. 

If the bond of a county official is so conditioned 
that it IS intended to cover all moneys coming into 
his hands in his official capacity, and of which he is 
the lawful custodian, his failure properly to account 
for the same would be a breach, regardless of the 
fact that such funds were for a special purpose or 
were not a part of the county fund.l® Similarly, 
if the bond is so conditioned, but expressly excludes 
certain funds, liability will accrue as to all other 
funds coming into the officer’s hands in his official 
capacity and for which he fails properly to ac- 
count.i^ It IS held, however, that, where statutory 
provision is made for the protection of this or any 
other special fund by a special bond or security, the 
sureties on his general bond would not be liable 
therefor but this latter rule does not apply where 
the provision is for an additional or supplementary 
bond which does not supersede or minimize the ob- 


•2. Ark.—^HufCstuttler v State, 39 S 
W2d 721, 183 Ark 993 
3, Okl.—State ex rel Sheel v. In- 
Srram. 23 F.2d 648, 184 Okl. 244 
Va.—-Clevinfirer v. County School 
Board of Buchanan County, 124 S 
B 440, 139 Va. 444. 

15 C.J p 522 note 34. 

4L Ark—^Hunter State Bank v Mills, 
117 S.W. 760, 90 Ark 10, 134 Am S 
R 20. 

5. NT—^Erie County v. Baltz, 109 
NT.S. 804, 125 App Div 144 
SD—Jerauld County v. Williams, 
63 NW 906, 7 SD 196 
.6. Miss—^Davis v Adams, 50 So 
568. 96 Miss 177 
15 C J p 520 note 10. 

7. Tex—Slaughter v Bhilght, Civ 
App, 184 SW. 539—^Polk v Roe¬ 
buck, Civ-App, 184 S W 613 

Wyo.—Terr, v Ritter, 1 Wyo 318. 

15 C J p 522 note 38 

8. Mo—State v. Adams, 72 S.W. 655, 
172 Mo. 1 

15 C J. p 522 note 39 

9. Ill —^People V. Lyons, 168 Ill App 
396 

10. Idaho —^BCurlebaus v American 
Falls Reservoir Dist, 286 P 598, 
49 Idaho 168. 

15 CJ. p 522 notes 41, 42. 

Moaey« of Irrlgatioii, district col¬ 
lected by county treasurer are pro¬ 
tected by official bond—Hurlebaus v. 
American Falls Reservoir Dist., su¬ 
pra. 

School ftOLds. 

As trustee for the available school 
jCund, a county was entitled to sue 


for, and recover from, the county 
treasurer on his bond any shortage 
shown to exist in school fund, and 
commissions shown to have been col¬ 
lected and retained by him after he 
had reached his limit of two thou¬ 
sand dollars —^Harris Coimty v 
Charlton, 243 SW 460, 112 Tex 19, 
reversing Charlton v Harris Coun¬ 
ty, Civ App, 234 S W. 135, and mod¬ 
ified on other grounds 245 S W. 644, 
112 Tex 19. 

State funds 

Failure of county treasurer to com¬ 
ply with statutory direction to re¬ 
mit to the state treasurer on the first 
and fifteenth day of each month all 
moneys collected by him for, or on 
account of, state taxes, as required 
by statute, constituted breach of his 
official bond, regardless of excessive 
demands made on him by state and 
county—State v. Maryland Casualty 
Co, 1 SB.2d 516, 189 SC. 405. 

Xaterest received on state funds 

Under statutes requiring all public 
moneys collected by an officer to be 
deposited at interest for the benefit 
of the county, state, etc,, and requir¬ 
ing county board of supervisors to 
bring suit for breach of the treas¬ 
urer’s bond and to apply moneys re¬ 
covered thereby to the uses to which 
It ought to be applied, a board of su¬ 
pervisors can recover under a county 
treasurer’s bond, the interest he re¬ 
ceived on deposits of state taxes col¬ 
lected by him—^Board of Suprs. of 
Bay County v Ccftliss, 177 NW 232, 
209 Mich 487. 

Punds^ derived from speculation 

Bondmen responsible for all mon¬ 

980 


eys coming into county treasurer’s 
hands as such were liable m action 
against treasurer for funds derived 
by speculating in county’s tax certifi¬ 
cates—^People, for Use of Board of 
Com’rs of Montezuma County, v. 
Brown, 24 P.2d 759, 93 Colo. 182 

11, Mo—State ex rel Dunklin Coun¬ 
ty V. Blakemore, 206 S W. 626, 276 
Mo 695. 

Drainage district funds^ including 
the funds of such districts organized 
after the execution of the bond, were 
covered by the bond of county treas¬ 
urer, conditioned on faithful dis¬ 
charge of duties in receiving and dis¬ 
bursing all funds, except school 
funds.—-State ex rel Dunklin County 
V BlaJcemore, supra 

12. Tex—^American Surety Co of 

New York v Hidalgo County, Civ 
App , 283 S.W 267 - 

15 C.J p 522 note 43. 

Puuds of draiaage district 

Surety on general bond of county 
treasurer was not liable for funds of 
drainage district which treasurer re¬ 
ceived and failed to account for, 
where special bond to cover such 
funds was provided for by statute. 
—^American Surety Co. of New York 
V. Hidalgo County, supra 
Zknul of township fiULds 

Statute respecting loan by county 
supervisors of sixteenth section 
township funds imposes its own lia¬ 
bility for violating statute, and stat¬ 
ute regarding supervisors' bonds does 
not apply where supervisors do not 
comply with statutory directions — 
Gully V. McClellan. 153 So. 624. 170 
Miss 405. 
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ligations of the general bond, and the execution of 
which IS not made a condition precedent to the re¬ 
ception of the special fund.1® 

Considered from another viewpoint, it is held that 
where, in addition to the county bond, a bond is giv¬ 
en the state, the latter bond will operate only for the 
protection of the state but that, where no sepa¬ 
rate bond IS given to townships, borot^hs, or munic¬ 
ipal divisions, the general county bond of an officer 
conditioned for the performance of all duties of the 
office and for the accounting of all moneys that 
come into his hands is security to such municipal di¬ 
visions where they are entitled to portions of mon¬ 
eys coming into the hands of the officer Also, 
the bond of a county officer is given not only for 
the protection of the public generally but for the 
protection of individuals against the abuse of the 
official position,!# ^nd an individual may sue on the 
bond provided all steps have been taken to perfect 
his right to payment,!^ and his loss is due to the 
neglect of the officer rather than his own fault.!® 

Funds improperly received. According to some 
authorities, liability does not accrue on the bond 
of a county officer or agent, as to funds which he 
does not receive m his official capacity or under 
color thereof,!# or which he is not authorized by 
law to receive,## but other authorities hold that as 

13. Ala—Searcy v, Cullman Coun¬ 
ty, 71 So 664. 

15 C J p 522 note 44 

14. Pa.—Commonwealth v. 

64 A. 320, 214 Pa 592 

1^ Kan—Jackson County v. Craft, 

6 Kan 145 

16 C J p 622 note 46 
le. TJ.S—^Redemption Nat Bank v 

Butledgre, CCOhio, 84 P 400 
15 CJ p 523 note 47 
17. Va—Jenningrs v, Taylor, 45 SB 
913, 102 Va 191 
15 CJ p 523 note 48 

la Mmn—Poster v Malberg, 137 
N.W 816, 119 Minn 168. 41 LRA, 

N.S., 967, Ann.Cas 1914A 1116 

19. Colo.—^People v National Sure¬ 
ty Co., 176 P 948, 67 Colo 376 
Ga—^Pannin County v Daves, 98 S 
B 104, 23 Ga App 220 
N.C —Greene County v First Nat. 

Bank, 140 SB 38, 194 NC. 436 
“Va—Old V Commonwealth, 138 S. 

B 485, 148 Va 299. 

Ooonty clexk and recorder not be¬ 
ing- authorized by law as part of his 
duty to furnish to abstract company 
memoranda of daily transfens, sure¬ 
ty on his oflacial bond was not liable 
for clerk's failure to account for 
fees collected from abstract compa¬ 
ny for furnishing such memoranda. 

—^People V National Surety Co, 176 
B. 948, 67 Colo 376. 


against the oflBcer the funds belong to the county, 
and that the latter may resort to the officer’s bond 
in order to recover them.^i 

c. Period of Liability 

Generally, a county officer's bond covers only acts 
or omissions occurring during the term for which it was 
given. 

As a general rule, the sureties on a county offi¬ 
cer’s bond are liable only for acts done during the 
term for which the bond was given; they are not 
liable for prior or subsequent delinquencies.^^ This 
rule is applicable although the officer holds over23 
or succeeds himself, 24 or is made a deputy, after 
having relinquished his office,26 or although the 
length of his term of office is extended by statute.23 
Also, where the term of the bond is fixed by a stat¬ 
ute and expressed in the bond, it is not changed by 
the fact that the county board prescribed a bond 
with a shorter term 27 

However, it has been held, in some instances on 
the basis of statutory provisions, that the sureties 
on the bond of a county officer are liable thereon 
after the expiration of his term, so long as he re¬ 
mains in possession of the office m accordance with 
the law, and until he delivers it over to his succes¬ 
sor ;23 but it IS held otherwise when he wrongfully 

22. Micb—^Kalamazoo County v. Fi¬ 
delity & Casualty Co of New 
York, 270 N.W 230, 278 Mich. 99 

16 C J. p 623 note 52. 

XAabllity on, oommon^law bend cov¬ 
ering county motor patrolman was 
held to continue so long as he -was a 
patrolmaji—^National Surety Co. of 
New York v Hester's Adm'r, 44 S. 
W.2d 663, 241 Ky 628. 

Suzetlos on bonds for each teacm of 
county treasurer were liable to 
amount of bonds, no matter in which 
of two terms shortage occurred — 
Beadle County v. Lloyd, 238 N.W. 
133, 59 S D. S3. 

23. * Ky—Miller v. Rockcastle Coun¬ 
ty, 58 SW.2d 698, 248 Ky. 290 

15 C.J. p 523 note 53 

24. SC—State V Mason. 120 S.E. 
367, 126 S C. 426. 

15 C J. p 523 note 64 

25. Utah—^Tooele County v. De La 
Mare. 59 P 2d 1155, 90 Utah 46, 106 
ALR. 182. 

26. Elan.—Sparks v. Cherokee Coun¬ 
ty, 91 P 89, 76 Kan 280. 13 Ann. 
Cas. 1064. 

27. U S,—^Empire State Surety Co. 
V Carroll County, Iowa, 194 F. 
593, 114 CCA 435 

28. Ga.—Century Indemnity Co. v. 
Fidelity & Deposit Co of Mary¬ 
land, 166 S.B. 235, 176 Ga. $34, 

15 C.J. p 523 note 57. 


Schadt, 


[Financial agent 

Surety on bond given for faithful 
performance of bank’s duties as coun¬ 
ty financial agent was not liable for 
bank's misfeasance in handling funds 
derived from sale of road bonds — 
Greene County v First Nat Bank, 
140 SB 38, 194 NC. 436 

20. Tex —^Paschal v. Hobby, Civ. 
App, 296 S W 336, reversed in part 
on other grounds and affirmed in 
part Smith v. Paschal, Com App, 
1 SW.2d 1086, rehearing denied 5 
SW2d 135. 

15 C.J. p 523 note 50 
Money illegally borrowed and com,, 
missions thereon 

Liability for money illegally bor¬ 
rowed by county, coming into coun¬ 
ty treasurer’s hands, cannot be im¬ 
posed on surety on treasurer's bond 
Likewise, such surety is not liable 
for treasurer's commissions on such 
money, where treasurer accounted 
for more than lawful fund—Sumter 
County V. National Surety Co, 136 
S.B. 907, 163 Ga 840, answers to cer¬ 
tified questions conformed to 137 S 
B 414, 86 Ga.App 605 
nisgal transfer not shown 
Idaho —^Fremont County v, Salis¬ 
bury, 285 P 459, 48 Idaho 465. 

21. Al£L—^Mobile County v. Williams, 
61 So. 963, 180 Ala. 639 

15 C.J p 523 note 51. 
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holds over and refuses to perform the personal duty 
imposed by statute of surrendering* the office to his 
bUccessor,29 So, also, the period for which the 
sureties are ordinarily liable is sometimes extended 
by statute^O or by the terms of the bond itself,^! 
as where the oflScer is bound to pay over the balance 
in his hands at the expiration of his term.32 

Where no definite term of office is prescribed by 
statute, the period for which the sureties are liable 
is necessarily indefinite.^3 

§ 162. — Discharge or Release of Sureties 

Generally^ a surety on the bond of a county ofllcer 
may be released from liability thereon by complying with 
statutes authorizing such release; by a release of other 
sureties or'the principal; or by a great increase In the 
principals* responsibilities. 

Under some statutes sureties on the bond of a 
county officer may, by taking certain prescribed 
steps, be released from future liability.34 Such a 
release can be obtained only by virtue,^® and in pur¬ 
suance, of statutory authority,3 6 and on a substan¬ 
tial compliance therewith.^^ Under some statutes, 
the mere desire to be relieved of its obligation is 
sufficient reason for granting the surety a release,88 
but under others, this is not a sufficient reason, as 
far as insurance corporations as sureties are con- 

cemed.38 

A county board may be authorized by statute to 
release sureties on bonds of county officers, but 
such authority may be exercised only under the cir¬ 
cumstances and in the manner prescribed,and in 
the absence of constitutional or statutory authoriza¬ 


tion, a county board has no such power.^i 

When granted, such a release operates only as to 
future, as distinguished from past, liability ^2 

Discharge of other sureties or principal, A dis¬ 
charge of some of the sureties operates to release 
the others,48 and a discharge of the principal is a 
discharge of the surctyM 

Change in principal's duties. The sureties are re¬ 
leased where, subsequent to the execution of the 
bond, the duties and responsibility of their princi¬ 
pal are greatly increased by an act of the legisla¬ 
ture,45 but this IS not true where the duties are in¬ 
creased in degree, but not in kind.48 

Delay is discovering default. Where the knowl¬ 
edge of the sureties is equal to that of the count>, 
they cannot avoid liability because of the county’s 
delay in discovenng the default,47 and an audit by 
the board, overlooking shortages of an officer, does 
not relieve the sureties of liability therefor.48 

Miscellaneous matters. Generally, sureties on 
the bond of a county officer are not discharged or 
released from liability thereon because the bond 
was approved by one having no authority so to 
do;48 by the failure of the board to advise them 
that the principal had defaulted in office during his 
previous term ;50 by representations as to the con¬ 
ditions of a bond, made by one havmg no authority 
to bind the state or county by the fact that they 
understood their liability to be different from that 
incurred according to the terms and legal effect of 
the bond;52 by the fact that the principal has left 


29. Ey.—^Trammell v. Mynck, 176 S 
W 1186, 166 Ky. 899. 

30. NY —Waydell v. Hutchinson, 
181 NY.S. 316, 146 AppDiv, 448. 

31. Tenn.—State v. McDannel, Ch, 
59 SW. 451. 

32. Iowa.—^Plymouth County v. 
Kersebom, 79 N'W. 67, 108 Iowa 
304, 76 Ain.S.R. 257 

15 C X p 528 note 61. 

33. S.C—State V. Baldwin, 14 S.C 
186. 

15 C.J p 523 note 69. 

9L Cat—American Employers* Ins. 
Co, V. Superior Court in and for 
San Mateo County, 48 P2d 730, 9 
CalApp.2d 18. 

Wash—^Pacific County ex rel. Hamil¬ 
ton V. Continental Casualty Co, 61 
P 2d 1078, 184 Wash 521. 

86w N.C,—^Maryland Fidelity, etc, 
Co. V. Fleming, 48 S.E. 899, 182 

Na 882. 

36. Cal—^People t. Evans, 29 CaL 
429. 

Colo.—^People v. Brown, 4S P. 661, 28 
Colo 42S. 


37. Wash —Pacific County ex rel 
Hamilton v. Continental Casualty 
Co, 61 P2d 1078, 184 Wash. 521. 
Piling of notice 

Alleged filing of notice of with¬ 
drawal of surety on county treas¬ 
urer's oflicial bond with board of 
county commissioners was insuffi¬ 
cient to release surety under stat¬ 
ute requiring notice of withdrawal 
to be filed with county clerk—Pacific 
County ex rel Hamilton v Continent¬ 
al Casualty Co., supra 
33. Cal—American Employers* Ins 
Co V Superior Court in and for 
San Mateo County, 48 P 2d 730, 9 
Cal.App 2d 18 

39. S C —^Massachusetts Bonding & 
Ins. Co V. tiaw, 147 SB. 444, 149 
S.C 402. 

40. Ohio—State ex reL Bolsinger v. 
Swmg, 6 NE,2d 999, 54 Ohio App. 
251. 

41. N.C.—^Board of Com'rs of 
Brunswick County v. Inman, 166 
S.E. 519, 203 Na 542. 

4SL Ark.—^Ex p. Talbot, 82 Ark. 
424. 


43. Cal—People v. Buster, 11 Cal 
215. 

44. Colo—^People, for Use of School 
Dist No 6, Conejos County, v. 
Schaeffer, 65 P2d 699, 100 Colo 
70 

46. NY.—^Monroe County v Clarke, 
26 Hun 282, affirmed 92 N.Y. 891 

15 C.X p 624 note 76 

46. Mont.—^Territory v. Carson, 16 
P 669, 7 Mont 417. 

15 C.X p 524 note 76 

47- Mich.—Chippewa County v Ben¬ 
nett, 162 N.W. 229. 168 NW. 814, 
185 Mich 544. 

48. Wis.—Sheboygan County v. 2im- 
mermann, 263 N.W. 671, 291 Wis 
529, 103 A.Li.R 1046. 

40. Cal—^People v. Evans. 29 CaJ 
429. 

60. IlL—Cawley v. People, 96 Ill 
249 

51. Tenn.—^McLean v. State, 8 
Heisk. 22. 

68. Tex.—^Burk v. Galveston Coun¬ 
ty, 18 S.W. 465, 76 Tex. 267. 
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the state ,53 by the failure of the county to charge 
back against a city the amount of taxes in payment 
for which the county treasurer accepted worthless 
checks from the city treasurer or by the fact 
that additional sureties are subsequently required by 
the board which is by statute empowered so to do.®® 
Also, a delay allowed the officer in which to settle 
the amount due of a certain fund does not operate 
as a discharge, of the sureties on a bond conditioned 
that the officer should account for and pay over all 
such funds coming to his hands,®® and where an 
extension of time in which to pay is without con¬ 
sideration and is revocable, it does not release the 
sureties.®*^ 

An agreement that the sureties shall pay a cer¬ 
tain claim in full does not operate to discharge 
them from further liability®® for other claims, even 
though a receipt given purports to cover all claims.®® 

A formal settlement whereby the surety^s liabili¬ 
ty has been terminated cannot be attacked except 
on the basis of fraud or mistake.®® 

§ 163. —• Summary Remedies 

In many jurisdictions, the statutes provide summary 
remedies by which a county ofhcer or his sureties, on de¬ 
fault, may be proceeded against. Compliance with the 
provisions of the statutes authorizing such remedies Is 
necessary If the remedy is to be availed of. 

In many jurisdictions, proceedings of a summary 
nature arc provided for by statute by which a coun¬ 
ty official or his sureties may, on default, be pro¬ 
ceeded against in a manner more expeditious than 
the usual judicial proceedings.®^ A contention that 
such a statute is unconstitutional in that it does not 


provide for a hearing is untenable, where, under 
other statutes or rules of law, defendant has a right 
of contest.®® Such provisions must, however, be 
strictly followed,®® and are not to be extended by 
implication or intendment,®4 although the existence 
of other remedies does not preclude resort to this 
one,®® and mere irregularities are curable by amend¬ 
ment.®® 

In some jurisdictions, a motion may be maintain¬ 
ed against a delinquent trustee and his sureties to 
recover moneys collected by him.®'^ Under express 
statutory provisions summary proceedings may be 
had against county treasurers or trustees and the 
sureties on their official bonds for failure to pay 
allowed elaims against the county, by the holders of 
such claims or liieir assignees,®® it being necessary, 
of course, in the case of an assignee, that the as¬ 
signment to him be sufficient to vest title.®® Un¬ 
der others a county creditor can maintain a motion 
in his own name against a county official or his 
sureties for failure to pay a county claim, but he 
cannot maintain it against both.*^® 

The statutes authorizing such proceedings by 
creditors must be strictly followed in all matters of 
substance, and the record must affirmatively show 
every material fact necessary to sustain the pro¬ 
ceeding.*^^ Notice is required to be given, under 
most of the statutory provisions permitting a sum¬ 
mary remedy but a notice is sufficient when it 
specifies the principal and sureties on the bond, the 
nature of the claim, and the date on which the re¬ 
lief will be asked,*^3 and under later statutes in some 
jurisdictions the requirement of notice is omitted. 


S3. Or —^Klamath County School 
Dist. V. American Surety Co of 
Kew Tort, 276 P. 917, 129 Or. 
248 

64. Mich —Chippewa County v- 
Bennett, 162 N.W. 229, 153 N.W. 
814, 185 Mich 544. 

B& Neb—^Holt County v. Scott, 73 
N.W 681, 58 Neb. 176. 

56. La—Clements v Biossat, 26 La. 
Ann 243 

S7- Ky—Helm V. Commonwealth, 79 
Ky. 67 

58b S C.—State V. Langford, 68 S. 
B. 533, 86 S.C 217. 

56. Ky—Title Guaranty, etc, Co. v. 
Commonwealth, 143 S.W. 401, 146 
Ky 702, 

16 C.J. p 624 note 87 

60. Va—Stinson v. Board of Supers 
of Buchanan County, 149 S.13. 531, 
163 Va. 362. 

61. Ga—^Head v Glyim County, 90 
' S.E 60. 145 Ga. 881. 

15 C.J. p 629 note 99. 


68. <S€L—^Roberts v. Dancer, 87 S. 
B 287, 144 Ga. 341. 

63. Mo —Judson v. Smith, 16 S.W. 
956, 104 Mo 61. 

64. Ala—Caldwell v. Dunklin, 66 
Ala. 461. 

65w Ala.—^Norwood v. Goldsmith, 53 
So 84, 168 Ala 224. 

66. Ga.—^Read v Glynn County, 90 
SB. 60, 145 Ga 881—Roberts v. 
Dancer, 87 SB 267, 144 Ga. 341. 

67- Va—Hechler's Bx'x v. Kemp, 95 
S B 400, 122 Va. 528 
15 C J p 529 note 6. 

68. Ala—^Bnloe v. Reike, 56 AIcl 
500. 

Claims withhi purview of statute 
Claims that are subject to allow¬ 
ance by the board of revenue as ‘‘al¬ 
lowed claims” against the county are 
withm the purview of Code 1907 S 
5938, authorizing summary judg¬ 
ments against the county treasurer 
and sureties for failure to pay allow¬ 
ed claims, and If movants for sum¬ 
mary judgment against a county 
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treasurer and sureties have an allow¬ 
ed claim against the county, which 
Is denied by the treasurer, judgment 
may be rendered for them, under the 
statute-—Weakley v. Henry, 86 So. 
46, 204 Ala 463 

Aottag tre as urer, after abolition of 
ofiloe ef treasurer 

Ala.—^Ramage, Parks & Co. v. Pol- 
mar, 106 So 680, 214 AU. 661 
€8. Ala.—^Bnloe v Reike, 66 Ala. 
500. 

Tenn.—^Howard v. Horner, 11 

HiHuphr. 582. 

7a Ky.—Ridener v. Rogers, 6 B. 
Mob 664 

71. Ala.—Cohen v. Coleman, 71 Ala. 

AAA 

15 O.J. p 620 note 10 

72 . Va.—Hall v. RatUlC, 2i S.B. 
1-acLl, 9« Va 327 

15 OJ. p 629 note 11 

73. Va.—Blanton v Commonwealth, 
20 S B 884, 91 Va. 1. 

74k Ga —^Roberts v Dancer, 87 S B. 
237, 144 Ga 341—Price v, I>ougla8 
County, 8 S.B 240, 77 Ga. 163L 
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In the absence of fraud or collusion, the sureties 
cannot rightfully object to a nominal change of par¬ 
ties plaintiff;'^® nor, where the claim is for repay¬ 
ment of money collected under a void law, can they 
successfully defend on the ground that the law had 
never been declared invalid by a court of compe¬ 
tent jurisdiction, plaintifFs claim having been al¬ 
lowed by the county board and a warrant having 
been issued.*^® 

Remedies to defaulting officers and their bonds- 
men, A statutory remedy by affidavit of illegality 
given specifically to tax collectors and their bonds¬ 
men when execution has been issued against the 
collector by the comptroller-general on his default, 
as provided by statute, does not extend to county 
treasurers and their sureties, on execution against 
the treasurer imder a statute extending to the lat¬ 
ter the provisions for execution against defaulting 

tax collectors.'^^ 

§ 164. — Actions on Bonds 

a. Nature and form of remedy 

b. Jurisdiction 

c. Conditions precedent to commence¬ 

ment 

d. Time to sue 

e. Who may sue and parties 

f. Defenses 

g. Pleadings 

h. Evidence 

1 . Trial, judgment, and costs 

j. Compromise 

a. Nature and Form of Bemedy 

Recovery on bonds of county officers may be had by 
appropriate action, either at law or in equity. 

An action in assumpsit may be brought to recover 
on the bond of a county officer.^s In some juris¬ 
dictions, a suit on the bond of a county officer is 
brought in equity as where the determination of 
the amount recoverable requires investigation into 
a complicated account.^® Regardless of the form of 


such an action, its nature is the same against both 
principal and sureties; it cannot be treated as one 
kind of an action as to part of the defendants, and 
as a different kind as to the remaining defendants.*! 

b. Jurisdiction 

Actions or suits on bonds of county officers must be 
brought in courts properly having jurisdiction. 

Where a statute reqmres a county treasurer to 
pay into the county treasury all sums in excess of 
a specified amount per annum, a suit to recover 
such excess amounts is properly brought in a court 
of general jurisdiction** An action in assumpsit 
by a county to recover on a bond of a county officer 
is properly brought in a court of common pleas ** 

c. Conditions Precedent to Commencement 

All proper conditions precedent must be complied 
with before an action may be commenced. When re¬ 
quired, a taxpayer must give notice to the proper officers 
to institute and prosecute suit before he can maintain 
an action. 

Where there has been a misappropriation of 
funds, or a refusal to pay them over to one’s suc¬ 
cessor, or the loss has been occasioned through the 
official’s misfeasance, it is generally held that no ex¬ 
press demand of payment is necessary before insti¬ 
tuting suit,** although in some jurisdictions the op¬ 
posite rule prevails,** Under the statutes of some 
states, an order of the county court to pay over the 
money in question is a condition precedent to a suit 
on the bond for failure to pay into the county treas¬ 
ury the excess of the officer’s fees over the amount 
allowed him,** but it is not a condition precedent to 
a suit based on his failure to pay over to his succes¬ 
sor the amount of county moneys in his hands at 
the expiration of his term of office;**^ and a county 
court’s approval of a county treasurer’s report ad¬ 
mitting the loss of a school district’s money author¬ 
izes suit by the school district without any order to 
pay over.** The giving of notice to the proper of¬ 
ficers to institute and diligently prosecute an ac¬ 
tion to recover moneys misappropriated is a condi¬ 
tion precedent to the right of a taxpayer to main- 


75. Tenn—Jernegan v. Gray, 14 Lea 
536. 

76- Ala—Norwood v. Goldsmith, 53 
So 84. 168 Ala 224. 

77. Ga,—^Board of Com'rs of Floyd 
County V Massachusetts Bonding 
& Insurance Co., 165 SB. 828, 175 
Ga. 584—^Massachusetts Bonding & 
Insurance Co y Board of Com'rs 
of Richmond County, 157 SB. 459, 
172 Ga. 409. 

78, Pa.—^Lackawanna County v. 
James, 145 A. 817, 296 Pa. 225 


79. Ala—Self v. Blount County, 27 
So 654, 124 Ala 191 

15 C J. p 624 note 88 

80. Ark —State for Use of Greene 
County V McCoy, 62 S W 2d 967, 
187 Ark 827 

81. Ind—Carr v. State, 81 Ind 342. 
812. Ark—State for Use of Greene 

County V. McCoy, 62 S W,2'd 967, 
187 Ark 827 

83. Pa.—^Lackawanna County v 

James, 145 A 817, 296 Pa. 225 
See County of Payette v. Aubrey, 2 
PayL.J 34 


84. Ind—Boyd v. State, 84 NE 350, 
42 Ind App 243. 

15 C J. p 624 note 90 
eSb Ky—Owens v. Ballard County 
Ct, 8 Bush 611 

Miss—^Adams v Arnold, 24 So 868, 
76 Miss. 655 

86. Mo —^Hickory County v Dent, 25 
SW 924, 121 Mo. 162. 

87. Mo—Clark County v Hayman, 
44 S W. 237, 142 Mo 430 

15 O J. p 524 note 93 

88. Ark.—State v. Huxtable, 12 S. 
W 2d 1, 178 Ark. 361. 
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tain such an action.89 So, too, under some statutes 
leave of the court or of other proper authorities 
must first be obtained,®® but in others this is unnec¬ 
essary,®^ while under some statutory provisions 
an investigation of the accounts of the officer by the 
revenue agent or his deputy is required ®2 No de¬ 
mand or notice to the sureties that pajment is re¬ 
quired of them IS necessary before suit by a county 
on an officer’s bond.®® While it is sometimes held 
that the amount due must be first determined by a 
settlement with the county board before suit can 
be brought against the sureties,®4 this is not nec¬ 
essary where the officer has repeatedly refused to 
make a settlement,® 5 or where the suit is one to re¬ 
cover a balance shown by the officer’s books to be 
due the county,®® and, where a settlement has 
been made, it is not a condition precedent to a suit 
against the sureties that a suit in equity to set aside 
the settlement be first instituted.®^ Where suit is 
brought for the wrongful act of the county officer 
in cashing and paying void warrants, it is not nec¬ 
essary as a condition precedent to the suit that the 
county court have passed on his accounts.®® A stat¬ 
ute providing that no suit shall be brought on a 
certain county officer’s bond unless “recommended” 
within a prescribed period of time after the ex¬ 
piration of his term of office or the filing of a new 
bond IS incapable of rational construction and hence 
is inoperative®® 


(L Time to Sue 

Action may be brought on the bond of a county of- 
flcer at any time witbin the statute of limitations, which 
begins to run from the date of the actual breach. 

After a breach, an action on the bond of a county 
official may be brought at any time within the pe¬ 
riod of time limited by statute,1 even though the 
principal on the bond is still in office.® The statute 
of limitations begins to run from the date of the 
actual® breach,^ and not from the date of the bond,® 
or from the expiration of the term of office.® 

e. Who May Sue and Parties 

In general, the terms of the statutes In the various 
Jurisdictions determine who may sue on the bond of a 
county ofhcial. In a proper case, and where the statutes 
permit, a taxpayer may maintain suit. All proper and 
necessary parties may and must be joined, either as 
plaintiff or defendant. 

If the bond of a county official is good only as 
a common-law obligation, suit must be brought m 
the name of the obligee only;^ and when the stat¬ 
utes so provide, an action on the bond of a county 
official to recover public moneys must be prosecuted 
in the name of the obligee of the bond.® The stat¬ 
utes of the different states being by no means uni¬ 
form, and the statutes in particular states having 
been frequently changed, or else not being of gen¬ 
eral application to suits on the bonds of all county 
officers, it is impossible to evolve general statements 


89. Okl—State ex rel Sheel v. In¬ 
gram, 23 P2d 648, 164 Okl 244. 

Snfflolenoy of notloe 
Notice demanding that action be 
filed by proper officers to recover 
moneys allegedly misappropriated by 
county officers, directing attention to 
wrongdoers and funds allegedly mis¬ 
appropriated, IS sufficient compliance 
with statute authorizing resident 
taxpayer to institute action —State 
ex rel Sheel v. Ingram, supra 

90. Mo —^Hickory County v Dent, 
25 S W 924, 121 Mo 162 

15 C J p 524 note 94 

91. Minn—Waseca County v Shee¬ 
han, 43 NW 690, 42 Minn 57, 5 
LR.A 785 

15 C J p 526 note 95 
Batifioation wbere suit Instituted 
without authority 
The fact that a suit on the bond 
of a county officer was instituted 
without authority is not ground for 
dismissal where it was afterward 
ratified by the county board—^Peo¬ 
ple V Madden, 65 P 741, 138 Cal 
347. 

92. Term--State v Pollis, 205 SW. 
444, 140 Tenn. 613 

SnAotency of lavestigatlon 
Smce deputy revenue agent was 
on the ground, looked over report of 


condition of accounts of defendant 
county trustee made by accountants 
appointed by county, and was satis¬ 
fied with it, contention that report 
was incompetent because Investiga¬ 
tion was not made personally by rev¬ 
enue agent, or his deputy in accord¬ 
ance with the statute as to investi¬ 
gation by revenue agent preliminary 
to suit, IS without merit—State v. 
Follis, supra. 

93. Tex—Christian v Parmer Coun¬ 
ty, C 1 V.APP, 298 S.W. 234. 

94. Ark —Graham v State, 140 S. 
W 736, 100 Ark. 571 

Detexmuiatlou of uo amouut due 
Sureties on bond of treasurer of 
directors of poor were not liable for 
his embezzlement, where county au¬ 
ditors constituted a special tribunal 
under Act April 24, 1874, Pub L. p 
112, audited his books, etc, and 
found no defalcation, as their deci¬ 
sion not appealed from is conclusive, 
as stated in § 153 supra, and pre¬ 
cludes action for unadjudicated ac¬ 
count —Snyder v Berkey, 103 A 302, 
259 Pa 439. 

95v Ill—Cullom v Dalloff, 94 Ill 
330. 

96. Pa.—^Lancaster County v. 

Hershey, 64 A. 1038, 206 Pa. 343, 

15 C J. p 525 note 98 
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97. Mo,—State v. Roberts, 60 Mo. 
402 

98- Ark—State, for Use of Jackson 
County V Murphy, 92 S W.2d 206, 
192 Ark 439. 

99. Minn.—Itasca County v. Miller, 
112 NW. 276, 101 Minn 294. 

1. Neb—^U. S. Fidelity & Guaranty, 
Co V McLaughlin, 107 NW 577, 
109 NW 390, 76 Neb. 307. 

15 C.J p 525 note 2. 

2. S D —^Perkins County v. Nelson, 
221 NW. 247, 53 S.D. 514. 

15 C J p 626 note 3 

3. Iowa—Poweshiek County v. Og¬ 
den, 7 Iowa 177 

4b Cal —San Diego County v. Dauer, 
63 P. 338, 131 Cal 199. 

N C—^Moore County v. MacRae, 89 
NC 95. 

5. N C —^Moore County v. MaoRae, 
supra 

6. Cal—San Diego County v. Dauer, 
63 P. 338. 131 Cal 199 

7. US —Loeser v Alexander, Ohio, 
176 P 265, 100 CC.A, 89. 

15 C J p 525 note 8 

8. Neb —Albertson v State, 3 N.W. 
742, 892, 9 Neb 429. 

15 C J. p 525 note 9. 
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of law applicable to all cases in aH states. Group¬ 
ing the cases into classes, not for the purpose of 
showing the existing ruk in a particular case, but 
rather to illustrate the statutes that have prevailed 
at one tune or another in certain junsdictiqns, it 
will be found that provision is made for the bring¬ 
ing of suit on the bond of a county officer by the 
person aggrieved;® by any person injured;^® by 
the real party in interest by the county,^2 even 
though the bond runs to the commissioners and 
their successors,or runs m the name of the state 
for the use and benefit of the county;!^ by the 
county board 5 by the stated® for the use and ben¬ 
efit of the county,on the relation of the proper 
county authorities;^® by the attorney-general or 
the prosecuting attorney,!® or by the comptroller 
where the attorney-general or prosecutmg attorney 
fails or refuses to prosecute the action;®® or by the 
governor for the use of the party in mterest, in 
case he is the obligee in the bond.®! Where suit 
on a bond is brought by the county or state as trus¬ 


tee under an express trust, it may be brought in the 
name of the county or state without marking it to 
the use of the cestui que trust 2® A statute author- 
iaing a county ordmary to sue on a bond of a sole 
county commissioner in his own name is not viola¬ 
tive of a constitutional provision requiring suits by 
or against a county to be brought in the name of 
the county.®® 

Where the wrongful conduct of a county oflScer 
has caused a loss to the state, the county, rather 
than the officer, should be made defendant in a suit ' 
by the state, where the county is made primarily re¬ 
sponsible to the state both by constitution and by 
statute.®^ 

Taxpayers. Where the statute provides that all 
suits by or against the county shall be in the name 
of the board of county commissioners, the board has 
sole and exclusive authority to commence suit 
agamst a delinquent county ofl&cer to recover a bal¬ 
ance due the county,®® and a taxpayer is neither a 


9- Ark—^Dale v Payne, 35 S.W. 786, 
62 Ark. 367. 

15 G J. p 525 note 10. 

10- Ga—^Matthews v. Rowell, 176 S 
£3 802, 803, 49 GaApp. 673, citing 
Corpus Oturle. 

Neb—Alexander v. Overton, 72 N.W. 

212, 52 Neb 283. 

15 CS*J p 525 note 11. 

11- Ark—^Hunnicutt v. Kirkpatrick, 
39 Ark 172 

15 C J. p 525 note 12 
Oountar as real party in Interest 
Tax funds deposited by county 
treasurer to meet interest coupons 
on school district bonds optionally 
payable at bankrupt depositaries' of¬ 
fice were property of county, not of 
school districts, to extent that coun¬ 
ty could maintain action against 
treasurer and surety to recover such 
funds, as against contention that 
action was not hy real party m in¬ 
terest—^Patterson v People ex rel 
Board of Com’rs of Weld County, 53 
P.2d 1187, 98 Oolo. 86. 

12- Wis—^Forest County v. United 
Surety Co., 136 N.W. 335, 149 Wis. 
323. 

15 CJ p 525 note 13. 

13. SD.—Custer County v. Alheln, 
64 N.W. 633, 7 S D 482. 

14i HI—^Kmgman v. Peoria County, 
96 Ill.App. 417 

Kan—^Blake v. Johnson County, 18 
Kan. 266. 

1&. Minn.—^Ramsey County v. Sulli¬ 
van, 98 N.W 1056, 89 Minn 68. 

15. C.J. p 526 note 16 

16. Ala.—Bradford v. State, 77 So. 
696, 201 Ala. 170. 


Action hy state, any corporation, or 
private person aggrieved 
Under Civ Code 1912 § 662, requir¬ 
ing bond of public officers to be giv¬ 
en to the state, and § 663, authoriz¬ 
ing suit on such bond by the state 
or any corporation or person ag¬ 
grieved, the state may bring an ac¬ 
tion for breach of a bond of a coun¬ 
ty offioer, notwithstanding 5 985, 

making it the duty of the solicitor 
to bring an action on the bond of a 
county officer in the name of the 
county, which must be construed as 
directory as to the party plaintiff — 
State V. Fidelity & Deposit Co of 
Maryland, 104 SB. 182, 114 SC 
611 

17- Colo—^Bell V, People, for Use 
of Garfield County, 22 P 2d 867, 
92 Colo 585. 

Md—Shanahan v. State, 121 A. 636, 
142 Md. 616 

Okl—^Benton v State ex rel Pruet, 
61 P.2d 653, 176 Okl 64—State v. 
McCurdy, 241 P 816, 116 Okl 111— 
National Surety Co v. State, 239 
P. 262, 111 Okl 186. 

16 C J. p 626 note 17. 

Where action not for recovery of 
penalty 

Action in name of state for use 
and benefit of hoard of county com¬ 
missioners against county treasurer 
and sureties on official bond, alleg¬ 
ing, in effect, breach of duty amount¬ 
ing to breach of condition of bond, is 
not for penalty prescribed by Comp. 
St.1921 S S5i0. but is for loss to 
county because of breach of official 
duty and breach of condition of bond, 
and IS properly brought m name of 
state for use and benefit of board 
of county commissioners.—National 
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Surety Co v State, 239 P, 262, 111 
Okl 185—National Surety Co. v 
State, 239 P 257, 111 OkL 180 

18. Ind —Groves v. State, 9 Ind 

200 . 

Okl—Benton v State ex rel. Pruet 
51 P 2d 563, 176 Okl 64 
15 C J p 526 note 18 
Board of comnussioners of oouAty 
are proper relators —Setters v. State, 
179 NB 284, 93 IndApp 660—State 
V. Sonderman, 141 NB 267, 80 Ind 
App 443 

19- Ark—^Bthendge v. Riley, 118 S 
W2d 666, 196 Ark 713 
District attorney suing for county 
could recover from members of 
board of supervisors on statutory 
bond given as security for illegal 
acts —^Walton v Colmer, 148 So 
635, 169 Miss 182, overrulmg sug¬ 
gestion of error 147 So. 831, 169 Miss 
182. 

SO. Ark—^Etheridge v Riley, 118 S 
W2d 666, 196 Ark. 713 

21. Fla—^Perry v. Woodberry, 7 So. 
483, 26 Fla. 97, 

82. Tex—^Maryland Casualty Co. v 
State, Civ App, 81 SW.2d 166, af¬ 
firmed 107 SW2d 866, 130 Tex 
'206—^American Indemnity Co v. 
Colorado County,' Civ App., 74 S. 
W 2d 733, error refused. 

23. Ga—^McRae v. Sears, 187 S.B 
664, 183 Ga 133. 

84. Ind—State v. Stuart, 91 NH 
618, 46 Ind App 611. 

26h Okl —^Deeper v State ex rel 
Waters, 42 P 2d 821, 171 OkL 236, 
followed in Deeper v State ex rel. 
Waters, 42 P.2d 823, 171 Okl. 
237. 
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necessary nor a proper party in such an action ;2 6 
nor has he any authority to maintain an action as 
plaintiff when the statute requires actions on bonds 
of county oflScers to be brought by the attorney gen¬ 
eral or prosecuting attorney, or by the comptroller 
if the attorney general or prosecuting attorney fails 
or refuses to bring the action, and confers on these 
officers the sole right to maintain such actions.^? 
Where the proper authorities after notice refuse to 
sue on behalf of the county for a breach of the 
bond of a county officer, a single taxpayer may sue 
for the benefit of the county or of all the taxpay¬ 
ers,but not as an individual 

Joinder of parties, A county may join in an ac¬ 
tion by the state on a bond of a county officer, 
which bond inured to the benefit of anyone aggriev¬ 
ed by Its breach.30 Where there is no community 
of interest, and the ^claims are separate and indi¬ 
vidual, claimants may not join as parties plaintiff.^i 

The principal and sureties on a county official’s 
bond may be sued either jointly or severally, 
and where a county treasurer gave two bonds dur¬ 
ing his term of office, the sureties -on both bonds 
may properly be joined as defendants in a bill by 
the county for an accounting.^^ Thus, the surety 
on the officer’s bond for each term of office is a 
proper and necessary party where the defalcations 
of the officer occurred in each of his terms of of¬ 
fice and the sureties on the different bonds are 
given the right and the opportunity to have the lia¬ 
bilities between them settled in the action under a 
statutory provision for the joinder of sureties on 


different bonds when it is difficult to determine 
when the default occurred and which surety is lia- 
ble.^^ Two or more county officers and their bonds¬ 
men may be joined as parties in one action, where 
the liabilit), if any, accrues out of a joint wrongful 
misappropriation by the officers of county money.®® 
Also, where the act of a bank is partly or wholly 
responsible for the county’s loss, the sureties may 
have it brought m as a party defendant.®*^ The le¬ 
gal representative of a defaulting county officer 
who has since died is not a necessary party to an 
action against the surety on his bond, though he is 
a proper part}' who may be brought in on order 
of the court at the instance of another party.®® 
Qaimants to a portion of the funds sought to be 
recovered in an action on the bond of a county offi¬ 
cial are proper parties defendant.®® Indeed, when 
the suit is in equity, all persons whose rights and 
liabilities depend on the disposition of the case may 
be made parties.^® 

f. Defenses 

In actions on bonds of county officers, various matters 
have been held to constitute, or not to constitute, valid 
matters of defense available to the officer or his sureties. 

Authorization of a settlement by the attorney 
general is a complete defense to an action agamst 
an officer and his surety for having made such set¬ 
tlement and payment of all or of a part of the 
amount in question, when made any time before 
judgment, is a good defense in an action on the 
bond, to the extent that it cancels defendant’s liabil¬ 
ity.^® While, as stated supra § 153, the report of a 


ae. OkL—^Lieepcr v. State ex rel 
Waters. 42 P 2d 821. 171 Okl 235, 
followed in Leeper v State ex rel 
Waters, 42 P.2d 823, 171 Okl. 
287. 

37. Ark—^Ethendgre v. Riley, 118 S 
W 2d 666, 196 Ark. 713 
Xntexve&tloa by ta:qpayer 
.In action which wa<3 originally 
commenced by the state for the use 
ind benefit of the county against 
the sheriff and collector of the coun¬ 
ty and surety on his bond for review 
of settlement of, and judgment 
against, county sheriff and collector, 
the complaint of an intervening tax¬ 
payer praying for Judgment for 
amount which it was alleged sheriff 
and collector had received over and 
above amount allowed by constitu¬ 
tion was retiuired to he dismissed for j 
want of authority on part of inter¬ 
vening taxpayer to maintam the suit 
under statute,—^Etheridge v. Biley, 
supra. 

28. Ga—Matthews v, Rowell, 176 S 
E. 802, 803, 49 GaApp. 678. Quoting 
CSorpua Juris. 

15 C J, p 526 note 20. 


28. Ind—State v Holt, 71 HE 653. 
163 Ind 198 

30n SC—SUte V. Maryland Casual¬ 
ty Co, 1 SE.2d 516, 189 SC 405 

31. Ky—Garfein v Stiglitz. 86 S. 
W.2d 156, 260 Ky 430. 

32. Ala.—Bradford v. State, 77 So. 
696, 201 Ala 170 

Mo—State ex rel Bunklin County 

V Blakemore, 205 SW 626, 276 
Mo 695. 

Or.—^Klamath County School Bist. 

V American Surety Co. of New 
Tork, 275 P. 917, 129 Or 248. 

Tenn.—State v Pollis, 205 S W 
444, 140 Tenn. 613 

Utah.—Salt Laie County v Ameri¬ 
can Surety Co. of New York, 222 
P 600, 63 UtaJi 98. 

IS C J. p 526 note 23. 

3& Ala.—Self v. Blount County, 27 
So/ 564, 124 Ala 191 
15 C.J. P 526 note 24. 

34, SC—^Anderson County v Grif¬ 
fin, 161 SE 875, 164 SC 76. 

35 . Tex.—^Harris County v. Charl¬ 
ton, 248 S,W. 460, 112 Tax. 19, re- 
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versing Charlton v, Harris County, 
Civ.App, 234 SW. 135, and modi¬ 
fied on other grounds 245 S.W. 
644, 112 Tex. 19. 

36. ND.—Stark County v. Mischel, 
166 NW. 931, 32 N.D 432. 

37. Tex.—Sklpwirth v. Hurt, 60 S. 
W 423, 94 Tex. 322. 

sa sc—state V Fidelity & De¬ 
posit Co of Maryland, 104 S.E 182, 
114 S a 611. 

38. Tex.—^Nueces County v. Gussett, 
CivApp., 213 SW. 725, reversed on 
other grounds Oussett v. Nueces 
County, Com.App-. 235 SW. S57. 

4a loweu—^Harrison County v. Og¬ 
den, 146 N.W 681, 165 Iowa 326. 
16 C J. P 626 note 27. 

41- Ark —State ex rel. Smith v. 
Leonard, 96 S.W.2d 86, 192 Ark. 
834. 

Attack on settlement with county 
officer see supra § 152 

42. Ind.—Carr v. State, 61 Ind. 
942. 
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county controller is conclusive on the sureties of 
the county officer who is surcharged, and the report 
cannot be collaterally attacked, this does not pre¬ 
vent the surety from raising personal defenses 
which are available to it from the nature of the 
obligation and when the report does not show 
when the shortage occurred, the surety is entitled 
to show by way of defense that it was not surety 
for the officer for the entire period of his office.'*^ 
A judgment against the officer is controUmg on his 
sureties until set aside.'*^ 

In a proper case, the amount due on county bonds 
owned by the county officer and his sureties may be 
counterclaimed against the amount admittedly due 
the county;^® but a plea of set-off is bad where it 
fails to show that the claim sought to be set off has 
been presented to the board as required by stat¬ 
ute 

In an action on a county official's bond for failure 
to account for all money actually received or col¬ 
lected by him in his official capacity, the obligors 
cannot defend on the ground that the money did 
not belong to the county,'*® that it had been irreg¬ 
ularly collected or receipted for,^® that the funds 
received by him were illegal or exacted without au¬ 
thority of law,®® that the money or securities were 
Iqst or stolen without negligence or carelessness on 
the part of the officer,®^ that the commissioners had 
not complied with the statute with respect to their 
supervisory duties,®^ or that they knew of the 
wrongful acts of the officerand an unauthorized 
order of the board of commissioners affords no pro¬ 
tection to the officer or his sureties.®* It is not a 
defense to an action on a county treasurer's bond 

43. Pa—^Appeal of St. Paul Mercury 
Indemnity Co. of St Paul, 191 A 
9, 325 Pa. 585. 

4t Pa—Appeal of St Paul Mercury 
Indemnity Co of St Paul, supra. 

4B. Ga—Geer v. Dancer, 137 SB. 

558, 164 Ga. 9. 

40W N.C.—Swam County v. Welch, 

181 SB. 321, 208 N.C 439. 

417- Va—^Botetourt County v. Burg¬ 
er, 10 SB. 264, 86 Veu 630. 

15 C J. p 528 note 76 
48. Ga—^Roberts v. Dancer, 87 S.E 
287, 144 Ga. 341. 

15 C.J. p 628 note 68. 

49- Mich.—^Montmorency County v. 

Wiltse, 88 NW. 1010, 126 Mich 
47. 

15 C jr p 528 note 69. 
sa Ala.—Coleman v. Pike County, 

5 So 481. 86 Ala 393. 

16 C.J p 628 note 70 
6X. Okl—Sanders v. Board of 

Com^s of Delaware County, 16 P. 

2d 818, 160 Okl 52. 


for his failure to turn over certain moneys that the 
officials to whom the account was to be made were 
about to divide the sum m an unlawful manner.®® 

Ignorance of the law will not relieve the official 
from a penalty for failing to submit his bond to the 
commissioners within the time specified,®® and the 
county^s liability to the state for misapplied state 
taxes will not absolve him from liability to the state 
therefor.®*^ An agreement between plaintiff and a 
county officer which is contrary to public policy 
cannot be set up by the surety as an equitable de¬ 
fense by way of estoppel.®® 

The provisions of a statute requiring treasurers 
to deposit public funds m one or more responsible 
banks within the state afford no defense where the 
money is deposited in a bank not within the pur¬ 
view of the act.®® Where the county treasurer 
wrongfully turned over money, to a aty treasurer, 
the fact that the city treasurer filed claim against 
an insolvent bank in which the money was deposit¬ 
ed by him, and the city employed counsel to prose¬ 
cute the claim, does not constitute ratification, waiv¬ 
er, or estoppel -precluding action against the county 
treasurer and his surety.®® In an action on the 
bond of a county treasurer for loss of county funds 
through deposit in a bank which was not a deposi¬ 
tary, It was no defense that the surety did not know 
of such wrongful deposits.®^ 

Failure of an officer to perform his duty cannot 
be set up by his surety as a defense to an action on 
his bond;®® and where a county officer is negligent 
or in default, he and his bondsmen cannot defend 
on the ground that another county officer was also 
negligent or guilty of misconduct.®® 

62- Mo —state ex rel Sullivan 
County V Maryland Casualty Co.. 
66 SW2d 637, 334 Mo 259. 
Failure properly to report 
Surety sued on county treasurer’s 
bond for shortage is estopped from 
setting up that treasurer’s quarterly 
statements to county court furnished 
no ground for liability on bond be¬ 
cause treasurer had failed to com¬ 
ply with statute itegarding county 
collector’s monthly statements and 
payments,—State ex rel, Sullivan 
County V. Maryland Casualty Co, su¬ 
pra. 

83. SC—State V. Bdwards, 71 S.B. 

826, 89 SC 224. 

15 C.J. p 528 note 74. 

VoiLey wrongfWUy deposited by pre¬ 
ceding county treasurer 
In county’s action against former 
treasurer and surety to recover 
funds deposited by treasurer to meet 
interest coupons on school distract 
bonds optionally payable at bank¬ 
rupt depositaries* ofiSlce, defendants 


saL Minn—Waseca County v. Shee¬ 
han, 43 NW. 690, 42 Minn, 67, 6 
LRA,,785 

15 CJ. p 628 note 71. 

53. S D —^Roberts County v. Wick- 
ard, 221 NW. 246, 63 S D 611 

64. Okl—State v. McCurdy, 241 P, 
816, 116 OW. Ill 

65. Mo.—State v. Rechtien, 7 Mo 
App. 339. 

58, Va—^Wimhish V. Commonwealth, 
76 Va 839 

67, Pa—^Hughes v. Commonwealth, 
48 Pa 66. 

SB. Tex—^Maryland Casualty Co. v. 
State, 107 S.W2d 866, 130 Tex 206, 
affirming, Civ App, 81 S.W,2d 165. 

69, Colo,—^Patterson v. People ex 
rel Board of Com’rs of Weld Coun¬ 
ty. 53 P2d 1187, 98 Colo. 86. 

60. Iowa—State v Hanson, 281 N 
W. 428, 210 Iowa 773. 

81, Or.—State v Claypool, 28 P 
2d 882, 145 Or. 615. 
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It has been held no defense to a surety on the 
bond of a county officer that, after a default, the 
oflScer resigned and his resignation was accepted 
and a successor appointed nor is the death of the 
surety before the principal’s default any defense, 
where, by its express terms, the bond is binding on 
the personal representatives of the sureties.®^ 

An action against an oflSicer and his surety for in¬ 
terest on money deposited in a bank, which the offi¬ 
cer failed to pay over to his successor, is not barred 
by settlement of a suit by the county against the 
bank, in which no claim was made for this particu¬ 
lar interest money.®® 

g* Pleadings 

(1) Petition or complaint 

(2) Demurrer or answer 

(3) Issues, proof, and variance 


(1) Petition or Complaint 

When suit ,i8 brought on the bond of a county of¬ 
ficer, plaintiff's pleading must allege all matters neces¬ 
sary to a proper statement of his cause of action. Suffi¬ 
cient allegation of a breach of the condition of the bond 
must be made, but the pleading should contain no alle¬ 
gations of irrelevant matter, and need not negative 
matter of defense. 

In an action on the bond of a county officer, the 
petition or complaint should allege the giving of the 
bond,®7 the amount thereof when necessary,®® all 
matters necessary to show a breach of the condition 
of the bond,®* and that such breach resulted in in¬ 
jury to plaintiff.*^® If the suit is brought by a pri¬ 
vate individual, he must state facts showing he has 
sustained injury peculiar to himself.In case the 
several items sued for are all alleged breaches of 
the bond, it is not necessary that each item should 
be alleged in a separate paragraph of the com- 


were not entitled to set off amount 
on deposit when treasurer first took 
office, where further deposits by- 
treasurer kept account open —Patter¬ 
son V People ex rel Board of Com'rs 
of Weld County. 68 P 2d 1187, 98 
Colo. 86 

64L N.Y—People v. Foot, 19 Johns, 
68 

65. NT—^Ene County v. Baltz, 109 
NTS. 304, 126 App.Div 144 

66. Mich.—Sagrmaw County v Kent, 
176 NW 601, 209 Mich. 160 

67. Tex—Connor v. Zachry, 116 S. 
W, 867, 117 SW 177, 64 Tex Civ. 
App 188. 

68. Tex—Connor v, Zachry, 116 S. 
W, 867, 117 SW. 177, 54 Tex Civ. 
App. 188. 

16 C J. p 526 note 30 
69- Ill—See People v. Olsen, 186 Ill 
App 67. 

Tex—Slaugrhter v, Knight, Civ.App., 
184 SW 539. 

16 CJ p 626 note 31. 

AUagatioiis held necessary or snfiU 
dent 

(1) To state a cause of action 
Ky—^Webster County v. Hall, 120 S 
W2d 766, 276 Ky. 64—Pulaski 

County v. Richardson, 9 SW.2d 
688, 225 Ky. 566. 

NC— Avery County v. Braswell, 1 
S.E.2d 864, 215 N.C 270, followed 
In Avery County v Braswell, 1 
S E.2d 870, 215 N C 279. 

ND—^Bowman County v, McIntyre, 
314 NW. 916, 65 N.D. 623—Burke 
County V. Enget, 209 N.W. 862, 64 
ND 181. 

©kl—State V Dale, 261 P. 368, 127 
Okl. 113—^National Surety Co. v. 
State, 289 P. 262. Ill OkL 186— 
National Surety Co v. State, 239 
P. 267, 111 OkL 180. 

S.D—^Horner v Terpin, 358 NW 
140—^Perkins County v Nelson, 321 
N.W. 247, 63 SD. 614. 


Wis—Oconto County v. Carey, 198 

NW 590, 183 Wis 420 

(2) It must be sufficiently al¬ 
leged that the officer was acting in 
his official capacity.—^Pierce v Chap¬ 
man, 143 So. 845, 165 Miss. 749. 

(3) In actions for failure of duty, 
facts must be stated showing that 
the officer was in a situation making 
It possible for him to perform the 
duty in Question—^Bmgham County 
V. Woodin, 66 P. 662, 6 Idaho 284— 
16 C J p 526 note 39. 

(4) In an action against a county 
officer for failure to pay over bal¬ 
ances found to be due from him, the 
declaration should aver, either that 
such officer had settled with the 
county board and had failed to pay 
the amount due, or that he had 
failed to settle and the county board 
had proceeded to adjust his accounts 
and render judgment against him — 
Jones V State, 16 Ark. 261—^16 C.J. 
p 527 note 42. 

(5) In actions for nonpayment of 
money, it should appear to whom the 
officer refused to make the payment 
in Question —State v. Bottorff, 8 
Blackf., Ind. 337. 

(6) An allegation that the officer 
failed or refused to pay over money 
or securities to his successor in of¬ 
fice has been held sufficient.—State 
V. McCurdy, 241 P. 816, 116 Okl. Ill 
—15 C J. p 627 note 44. 

(7) In an action based on the re¬ 
fusal of an officer to turn over mon¬ 
ey or property to a successor, if the 
successor holds office by virtue of 
appointment, the authority of the 
county to make the appointment 
should appear,—^Washington County 
V. Semler, 41 Wis 374. 

<8) Either a plain or an elaborate 
statement of facts that defendant 
received divers sums of money by 
Virtue of his office, which money he 
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refused to turn over to the county on 
demand, is sufficient —People v. 
Brown, 166 P. 815, 60 Colo. 591. 

16 C J p 527 note 46. 

Allegations IxM nimecassaxy 

Where a duty is imposed by stat¬ 
ute, and the officer is alleged to have 
failed or refused to perform it, facts 
showing express authority to per¬ 
form that duty need not be alleged 
—^Hickory County v. Fugate, 44 S 
W. 789, 143 Mo. 71—16 C J. p 627 
note 41 

Declaration, petition, hill, or com., 
plaint held insnAment 

(1) Allegations failing to show 
bank received road bonds under color 
of Its office as county financial agent, 
rendering surety liable on bond.— 
Grreene County v. First Nat. Bank, 
140 SE 38, 194 Na 436. 

(2) A general allegation of in¬ 
debtedness. without specifying er¬ 
rors in settlements made, or allega¬ 
tions that such settlements had not 
been made, is insufficient where the 
answer sets up sueh settlements.— 
State V Pollis, 206 S.W 444, 140 
Tenn 613 

Fenronal negligence of officer 

County engineer and surety on 
bond conditioned on faithful dis¬ 
charge of duties were not liable un¬ 
der statute reQuinng that bond be 
furnished, for injuries sustained by 
county employee as result of alleged 
defect in machine hoist which had 
been repaired under direction of as¬ 
sistant to county engineer, in ab¬ 
sence of allegation that engineer was 
personally negligent in making the 
repairs.—Smith v. Higgins, 87 P.2d 
544, 149 Kan. 477 

7a Colo —^People v. Myers, 65 P. 

409, 16 Colo.App 371. 

16 C.J. p 526 note 32. 

71- Ind.—State v. Sizelove, 137 NB. 

616, 88 Ind App. 48. 



§ 164 


COUNTIES 


20 C.J.S. 


plaint ,*^2 ijut where the complaint is divided into 
counts, each count will be considered by itself in de¬ 
termining whether it states a cause of action 
Where a paragraph is not within itself suflScient, it 
is not aided by other paragraphs which do not al¬ 
lege a cause of action.*^^ Irrelevant matter should 
not be included in the pleading,*^® and where it 
states detailed facts in addition to conclusions of 
law it is sufficient, although open to criticism.76 It 
need not allege that the bond was approved and de¬ 
posited with the proper authorities,77 or that the 
official took the oath of office,78 and under some 
practice acts the performance of conditions pre¬ 
cedent may be alleged in general tenns.78 Where 
the suit is agamst the officer and several sureties 
for an alleged shortage, the complamt need not al¬ 
lege the Items making up the shortage, nor the term 
in which they occurred.®® 

The complaint must sufficiently allege that the ac¬ 
tion was brought by the proper officers.®^ Where 
It IS the duty of county commissioners to bring suit 
agamst a certain county officer for failure to ac¬ 
count for county taxes only where the county treas¬ 
urer fails to bring such suit, the complaint, when 
the commissioners are the relators, should allege 
the failure of the county treasurer to sue, and the 
reason for their doing so,®® Similar allegations are 
necessary in a suit by a taxpayer on the failure of 
the county board to sue.®® On the other hand, 
where the county board has. statutory authority to 


institute the suit in the first instance, the petition 
need not recite the adoption by the board of a reso¬ 
lution to commence action;®^ nor contain allega¬ 
tions as to authorization of the suit,®® and where 
the suit is brought by, and in the name of, the coun¬ 
ty, the authority of the attorneys signing the peti¬ 
tion need not be set out.®® 

In actions on bonds of county officers, defensive 
matter need not be alleged in plaintifFs pleading.®7 

Some defects are curable by amendment ®® Still, 
where the petition or complamt is sufficiently defi¬ 
nite and certain,®® it is error to require amend¬ 
ment.®® 

(2) Demurrer or Answer 

In a ault on the bond of a county officer, defendant 
may demur, in a proper case, or answer denying the 
breach alleged, or stating matters in avoidance. Where 
the execution of the bond is a matter of record, a plea 
of non est factum cannot be made. 

In an action on a defaulting county officer’s bond, 
a demurrer which raises the same issues as an over¬ 
ruled plea in abatement is properly overruled.®^ 

The answer must clearly and specifically deny the 
breach alleged,®® or state matters in avoidance, not 
amounting to conclusions of law.®® While a plea 
that the principal therein was not such official would 
be good,®^ if the execution of his bond is a matter 
of record, a plea of non est factum cannot be 
made.®® 


IQ. Ind.—Nowlin v. State, 66 N.H. 
64, 80 Ind.App. 277 

73. NT—^Erle County v, Baltz, 109 
NTS. 804, 126 AppDlv. 144. 

74. Tex —^Polk V. Roebuck, Civ. 
App, 184 S.W. 618. 

76. Ala —^Pickens County v. Na^- 
tional Surety Co., 166 So. 620, 229 
Ala. 191. 

76. Minn—Itasca County v. Miller, 
112 N.W 276, 101 Minn. 294. 

77. Iowa—State v. Fredericks, 8 
Iowa 653. 

7& NT.—Schoharie County v. Pin¬ 
dar, 8 Lans. 8. 

73. Nev—White Pine County v. 

Herrick, 5 P. 276. 19 Nev. 84. 

*80. SD.—^Beadle County v. Lloyd, 
288 N.W. 138, 69 S.D. 33. 

81. SD.—^Perkins County v. Nelson, 
221 N.W. 247. 58 S.D. 614. 

60 . NXl.—State v. Clarke, 78 N.C. 
255 

83. NJ.—^Allen v. Humphrey, 65 A. 
8^, T4 N.J.I-aw 256. 

84. Mmn.—Carver County v. Bon- 
^rd, 86 NW 214, 82 Minn. 481. 

85. SD—^Beadle County v. Lloyd, 
238 NW. 133, 56 S.D. 38—Perkins 


County v. Nelson, 221 N.W. 247, 63 
S.D. 514. 

86. Mo—^Hickory County v. Fugate, 
44 SW. 789, 143 Mo 71. 

87. Okl —Sanders v Board of 

Corners of Delaware County, 16 P. 
2d 818, 160 Okl 52 

Allegations held tumeoessary 

CD In action against county treas¬ 
urer and surety based on failure to 
turn over sinking fund securities to 
successor in office, petition need not 
be required to allege failure to pay 
value of securities in money, such al¬ 
legation being defensive matter — 
Sanders v. Board of Com'rs of Dela¬ 
ware County, supra. 

(2) A petition of a taxpayer alleg¬ 
ing the giving of notice to the prop¬ 
er officers to institute and prosecute 
a suit to recover misappropriated 
money is not demurrable because it 
dioes not allege the failure, refusal, 
or neglect of the officers to institute 
or diligently prosecute such action, 
such matter being matter of defense. 
—State ex rel Sheel v Ingram, 23 P 
2d 648, 164 OkL 244. 

88;. Ala —Jackson County v. Der¬ 
rick, 23 So 198, 117 Ala 348. 

15 aj. p 527 note 51. 
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89. Cal'—Ventura County ▼. Clay, 
46 P. 9, 114 Cal 242. 

15 C.J. p 527 note 52 

90. Kan.—Harvey County v. Hun¬ 
ger, 24 Kan 205. 

91. Ind—Setters v. State, 179 NE. 
284, 93 Ind App. 650. 

98. Miss—^McKinney v. State, 8 So 
648, 68 Miss 284. 

15 C J. p 527 note 57, 

93. Tex —^Burttschell v Colorado 
County, Civ App., 183 S.W. 1183 

15 CJ. p 627 note 58 

Fraud inducing surety to execute 
houd 

In equity suit involving suirety’s 
liability on bond for defalcations 
of deceased deputy treasurer, if sure¬ 
ty intended to rely on alleged fraud, 
burden was on him to allege such 
fraud in its answer and put assured 
on notice, for a court of equity can 
only decree on case made by plead¬ 
ings—American Surety Co v Han¬ 
nah, 180 S.B 411, 143 Va 291. 

94. Miss —Taylor v. Arthur, 17 
Miss. 183 

95. Va.—Stuart ▼. Commonwealih, 
21 S.E 246, 91 Va 162. 
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It is improper to refuse to allow an amendment 
of the answer if the amendment is of any conclu¬ 
sive or probative value in determining the liability 
of the officer on account of the irregularity charg- 
ed.3® 

(3) Issues, Proof, and Variance 

All matenal matters must be proved as alleged, evi¬ 
dence of matters not In Issue Is inadmissible, and there 
can be no recovery on the bond where there Is a fatal 
variance between the pleading and the proof. 

Plaintiff must prove its right®7 and defendant's 
breach as alleged,^* it need not allege and prove 
knowledge by defendant of breaches of the bond, it 
being sufficient to allege and to prove that he so 
carelessly and negligently performed his duties that 
loss resulted to the county.^9 In an action by a 
state on a county officer's bond it is not necessary to 
show what portion of the money sued for belongs 
to the state and what portion to the county, where 
this IS not material.^ Where the action is based on 
a failure to turn over securities, failure to pay the 
value of the secunties in money need not be alleged 
or proved^ A bond which is not sued on is not 
admissible in evidence,^ The incorrectness of a set¬ 
tlement with the county board cannot be shown 
where the issue is not raised in the pleadings,^ nor, 
under some court rules, can the defense of laches 
be relied on where the plea is the general issue.^ 
Where the funds sought to be recovered are in fact 
county funds, the county may sue in its own name 
without alleging and proving that recovery is 
sought for a particular defined area within the 
county, even though the money is set aside to be 
paid out only for certain purposes and for the ben¬ 
efit of certain defined districts within the county.® 


Where the pleading alleges retention of money be¬ 
longing to the county, and the proof shows the 
money belonged to a road district, there can be no 
recovery. 7 

h. I»7idence 

In actions on bonds of county officers, the general 
rules of evidence as to presumptions and burden of 
proof, admissibility, and weight and sufficiency of the 
evidence apply. 

In an action on the official bond of a county offi¬ 
cer, the burden of establishing the default of de¬ 
fendant IS on plaintiff, and the burden of establish¬ 
ing his defenses rests on defendant.® 

While it has been held that, as against sureties 
on a second bond, there is no presumption that mon¬ 
eys which came into the principal's possession un¬ 
der a former bond were in his hands when the sec¬ 
ond bond was approved,® where there is no evi¬ 
dence to show when a defalcation or default orig¬ 
inally occurred, it will be presumed that it occurred 
during the last term of office of the county officer 
and proof that moneys were in his hands at the end 
of his prior term raises a conclusive presumption 
that he turned them over to himself as his succes¬ 
sor, so as to release the sureties on his bond for the 
prior term and one who seeks to hold such sure¬ 
ties liable has the burden of proving the contrary.!^ 
If it IS proved that the defalcation occurred during 
the prior term, the burden is on the one seeking to 
hold the surety on the later bond, or on the surety 
on the earlier bond if he seeks to escape liability, to 
prove that the defalcation was made good.^® Where 
acts done by a supervisor acting as ex officio road 
commissioner were within his authority, it may be 


96- sc.—^Pickens County v. Hinton, 
156 SB 881, 158 SC. 465. 

97. Ind—Sharp v. State, 99 NJBl 
1072, 54 IniLApp 182. 

98. Ind.—Sharp v. State, supra. 

16 C J. p 627 note 62 

99- S.C —^Richland County v. Owens, 
68 SB 758, 86 S.C 545 

1. Ariz—Griffith v. State, 20 P.2d 
289. 41 Anz. 517. 

а. Okl.—Sanders v. Board of Com'rs 
of Delaware County, 16 P.2d 818, 
160 Okl 52. 

ai Tex.—Christian v. Parmer Coun¬ 
ty, Civ.App., 293 SW. 234 

4k Kan.—^Puller v. Jackson Coimty, 
2 Kan. 445. 

Conclusiveness of settlement eren- 
erally see supra § 188. 

б. Mich—Chippewa County v Ben¬ 
nett. 152 N.W. 229. 153 N.W. 814. 
185 Mich 544 

a. Tex.—American Indemnity Co. v. 


Colorado County, Civ App., 74 S 
W.2d 733, error refused. 

7. Tex.—^Ked Biver County v. 

Graves, Civ App, 288 S.W. 544. 

8. Ga.—^Mason v. Dekalb County 
Roads & Revenue Comrs.. 80 SB 
513, 104 6a. 35. 

15 C J p 628 note 77 
Snzden on defendant to prove 

(1) That alleged older and su¬ 
perior .clainas were invalid and that 
debts alleged to have been paid im* 
properly by treasurer were superior. 
—^Pulaski County v. Richardson, 9 
S.W2d 523, 225 Ky. 556. 

(2) Payment of all fees or war¬ 
rants his hooks showed officer re¬ 
ceived—^People V. White. 255 P 463, 
81 Colo. 315. 

(3) In action against county phy¬ 
sician, county hoard of supervisors 
and their bondsmen for anesthetist 
fees paid by supervisors to physi¬ 
cian who had been employed at fixed 
monthly salary to furnish surgical 
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and medical attendance to mdlgents. 
defendants had burden of showing 
that physician was entitled to col¬ 
lect anesthetist fees from county.— 
Pima County v. Anklam, 61 P.2d 172, 
48 Anz. 248. 

9. Ala.—^National Surety Co. v. 
State. 123 So 202. 219 Ala. 609. 

10. Va —^^tna Casualty & Surety 
Co. of Hartford, Conn v. Board of 
Supers of Warren County, 168 SB. 
617, 160 Va 11—Stinson v. Board 
of Supers of Buchanan County. 149 
S.B 531, 153 Va. 362. 

15 CJ. p 529 note 89 [a]. 

11. Va —s^ltna Casualty A Surety 
Co. of Hartford. Conn. v. Board of 
Sup'rs of Warren County, 168 SB. 
617, 160 Va 11. 

12- Va —i^tna Casualty & Surety 
Co of Hartford. Conn. v. Board 
of Sup'rs of Warren County, supra. 
13L Va.—^^tna Casualty & Surety 
Co. of Hartford, Conn, v. Boi^ of 
Sup'rs of Warren County* supnu 
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assumed, in the absence of a contrary showing, that 
such acts were done under the supervision and di¬ 
rection of the board of supervisors as provided by 
statute.^^ 

Admissibility, The best,is but only the best, evi¬ 
dence of the facts in issue is admissible,^® and in 
this connection it is held proper to admit certifi¬ 
cates, receipts, vouchers,^'^ entries in official 
books,or duly and properly executed reports or 
settlements with the county official, or his executor 
or administrator Reception of the report of an 
expert who had exammed a treasurer's accounts is 


not error, where the expert testifies orally, at the 
instance of the objecting party to the facts stated 

his report.^® some cases, evidence of the cir¬ 
cumstances under which a levy was made is admis- 
sible.2l Evidence is admissible in rebuttal of the 
evidence introduced by either plamtiff^^ or defend¬ 
ant,23 but irrelevant or incompetent evidence cannot 
be received in behalf of either side.^^ 

Weight and sufficiency The general rules gov¬ 
erning the weight and sufficiency of evidence in civ¬ 
il cases apply to actions on bonds of county oflE- 
cers.26 As in other cases, the issues may be de- 


14. Cal —^Imperial County v. Adams, 
3 P2d 3 j 53. 117 CalApp. 220. 

16, Ill—Stem v. People, 102 Ill 
540, affirmed 9 lUApp. 411. 

16. SC.—State V. Teague, 9 SC. 
149. 

17- CaL—^Butte County v. Morgan, 
18 P. 116, 76 Cal. 1. 

15 C J. p 628 note 80 

18. Ill,—Cawley v. People, 96 IlL 
249. 

15 C J. p 628 note 81. 

19. Ala—Coleman v Pike County, 8 
So. 765, 88 Ala. 326, 8 AnuS-R. 746. 

15 C J. P 628 note 82. 

ao. Ill.—Doll V. People, 34 N.K. 418. 
145 lU. 258, affirming 48 IlLApp. 
418 

91, Colo —^Mugrage v. People, 141 
P 622, 26 Colo App. 27. 

16 C J. p 528 note 84 

2Sk, Ala.—^Moore v. Madison County, 
38 Ala. 670. 

83. Cal—Sonoma County v. Stofen, 
67 P. 681, 126 Cal 82. 

15 C J. p 628 note 86 

84. Wash —^King County v. Whittle¬ 
sey, 100 P. 320, 52 Wash. 206. 

15 C J. p 529 note 87 
Bvidonoe b^d Inadmissible 

(1) In action on county treasur¬ 
er’s bond to recover money paid to 
treasurer by executor of county 
clerk, representing earnings of 
clerk’s office, which was allegedly 
paid by deceased during his lifetime, 
where treasurer's record contained 
entry made before clerk’s death 
showing payment of such sum, inter¬ 
lineation znad^ by treasurer’s suc¬ 
cessor nearly eight years after orig¬ 
inal entry stating that such pay¬ 
ment was received from executor 
after clerk’s death is not admissible 
to show difCerent state of fa.cts.— 
People, for Use of Smythe, v Bal- 
lance, 197 NB. 782. 861 Ill 281, re¬ 
versing 278 Ill App. 862. 

(2) In action on official bond of 
county treasurer for securities un¬ 
accounted for by him, in view of a 
statute, prohibiting disposition of 
bonds for less than par value and 
accrued interest, evidence of actual 
value different from par or face val¬ 


ue of securities wrongfully disposed 
of IS inadmissible—Kationai Surety 
Co. V. State, 239 P 262, 111 Okl 185. 
flSw Bvidenee held suffioient 

(1) To sustain verdict or judgment 
for plaintiff 

Ariz.—Griffith v. State, 20 P.2d 289, 

41 Ariz 517. 

Mo.—State ex rel Sullivan County 

V. MaryleJid Casualty Co.. 66 SW 

2d 587, 834 Mo 259. 

N.D.—^Bowman County v. McIntyre, 

214 NW. 916, 65 ND 628 

(2) To sustain findings for plain¬ 
tiff—Clevinger v. County School 
Board of Buchanan County, 124 SB 
440, 139 Va 444 

(3) To make pnma facie showing 
that money was received by county 
auditor—Southern Surety Co v. Hi¬ 
dalgo County, 83 S W.2d 818, 126 
Tex 390, affirming Hidalgo County v. 
Liles, Civ App, 50 SW2d 924. 

(4) To show officer received mon¬ 
ey, and that shortages occurred aft¬ 
er he assumed office and bond was 
executed.—^Pacific County ex rel 
Hamilton v Continental Casualty 
Co, 61 P2d 1078, 184 Wash. 621 

(5) To place burden on defendant 
of establishing proper disbursement. 
—^Ada County v. Clark, 258 P. 847, 48 
Idaho 489 

(6) To show that board of super¬ 
visors, acting as board, approved 
false claims for road work collect¬ 
ed by supervisor—^Imperial County 
V Adams, 8 P 2d 968, 117 Cal App. 
220 

(7) To show county treasurer, on 
reduction of deposits in designated 
bank, failed to exercise reasonable 
diligence in withdrawing excess de¬ 
posit, rendering surety liable.—State 
V- National Surety Co of New York, 
280 N.W 308. 210 Iowa 216. 

(8) To show m action against a 
county treasurer and surety to re¬ 
cover moneys deposited by a county 
treasurer in a bank not qualified as a 
public depositary that there was no 
settlement had between the treasurer 
knd the county commissioners or be¬ 
tween him and his successor in of¬ 
fice on the basis of the unauthorized 
deposits being accepted as cash.— 
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Slope County v. Douglas, 194 NW 
885, 49 ND. 1026. 

(9) To sustain finding that bank 
W€us not “depositary” within statute 
making treasurer not liable for mon¬ 
ey lost by failure of depositary 
banks—State v. Claypool, 28 P 2d 
882, 145 Or. 615 

(10) To sustain judgment refus¬ 
ing to hold county treasurer lia¬ 
ble for school funds paid to school 
district treasurer—State v Buchan¬ 
an, 282 P. 125, 140 Okl. 12. 

(11) To establish blanks in bond 

were filled in after bond had been 
signed and sealed by deputy treasure 
er and his sureties, and hence bond 
was invalid—^Anderson’s Adm’x v 
Le Sueur, 158 SB 799, 154 Va 

317. 

(12) To justify finding that dis¬ 
trict treasurer received county treas¬ 
urer’s check therefor in time to send 
it to depositary bank before latter 
closed —Glajze ex rel. Board of 
Sup'rs of Harrison County Drain¬ 
age Dist V Shumard, 64 S W 2d 726, 
227 Mo.App 484 

Bvldenoe held insufflolent 

(1) To support findings that coun¬ 
ty treasurer, with knowledge of criti¬ 
cal condition of depositary bank, 
failed to withdraw county’s deposits. 
—Marshall County v. Bakke, 284 N 
W, 1, 182 Minn. 10. 

(2) To show creation of overdraft 
by direction or with approval of 
board, as contended by treasurer and 
surety on his bond in support of 
their defense that county waived 
right to sue them for damages — 
Mitchell County v. Odden, 259 N.W. 
774, 219 Iowa 798. 

(8) To prove that county treasur-' 
er provided funds from his proper¬ 
ty to make good defalcation, as re¬ 
gards surety’s liability—wffiJtna Cas¬ 
ualty & Surety Co. of Hartford, 
Conn, V Board of Sup’rs of Warren 
County, 168 S,H. 617. 160 Va. IL 

(4) In action against county audi¬ 
tor and his surety for auditor’s fail¬ 
ure to cause deposit and entry of 
warrant payable to county, testi¬ 
mony of auditor that indorsement on 
warrant looked like his writing but 
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cided on circumstantial evidence, and to this end in¬ 
ferences and presumptions may be made but be¬ 
fore an inference will be allowed to prevail, there 
must be facts sufficient to warrant it.27 

i. Trial, Judgment, and Costs 

In actions on bonds of county ofhcers, questions of 
fact are for the jury, which must be properly instructed 
by the court. Judgment may be rendered against each 
surety in the amount for which he is liable. In a proper 
case, interest is allowable, and expenses and attorney’s 
fees may be allowed. , 

As in civil actions generally, in actions on bonds 
of county officers questions of fact are for the ju¬ 
ry The credibility of the witnesses is for the 
jury,2® and uncontradicted testimony may be ig¬ 
nored where, on its face, it appears untrue.^® The 
instructions of the court, in an action on a county 
official’s bond, should properly submit the issues.^i 
Where the evidence is undisputed, plaintiff is enti¬ 
tled to a directed verdict m an action on a bond of 
a county officer S 2 Where the amount involved is 
not disputed, and the sole question is as to liability, 
the verdict should be either in favor of plaintiff for 
the whole amount or else for defendant.33 Con¬ 
clusions must be supported by suffiaent findings 34 

Judgment, It is proper, in an action on a bond of 
a county official, to enter judgment against each 


of the sureties for the amount for which he is lia¬ 
ble,®® or to render a judgment against those liable 
and in favor of those not shown to be liable 
Where the finding on a county official’s bond is for 
the full penalty, judgment will not be arrested for 
failure to make special entry of the amount of the 
execution nor will a judgment against him for 
the amount for which he has failed to account be 
reversed because of an irregularity in charging such 
amount.®® Where the county has received the ben¬ 
efit of funds irregularly spent by the officer, it is 
proper to allow the officer credit for such funds in 
the judgment on his bond.®® Where a statute so 
provides, it is proper to provide in the judgment 
that the same shall be collectible without stay of 
execution or benefit of the valuation or appraise¬ 
ment laws of the state.4® 

Interest, costs, and expenses. In a proper case, 
interest on the amount of recovery on an official 
bond is. allowable from the date of the filing of the 
complaint ,41 or, in an action for the value of se¬ 
curities not turned over to a successor in office, in¬ 
terest in the amount borne by the securities lost is 
allowable from the date of the judgment.42 

Under some statutes, where the suit was institut¬ 
ed by a relator on behalf of the county, it is proper 


that he had no definite recollection 
concerninsr receiving of payment of 
warrant or of writing indorsement 
thereon was without probative force 
—Southern Surety Co v. Hidalgo 
County, 83 S W 2d 813, 126 Tex 390, 
affirming Hidalgo County v Liles, 
CivApp, 60 S W2d 924 

26. Ind—Boyd v. State, 84 NE 350, 
42 IndApp 243. 

16 C J p 629 note 89 

27. Mich—Montmorency County v. 
Putnam, 97 NW 399, 136 Mich 
111 

28. Iowa—^Hlgh Lake Dist Tp. v. 
Hsperet, 89 NW 809, 76 Iowa 
600 

Ky—^Edwards v Logan County, 60 
SW2d 88, 244 Ky 296 
Mich—Saginaw County v. Kent, 176 
NW 601, 209 Mich. 160 
Okl —^Board of Corners of Grant 
County v Soucek, 261 P 947, 128 
Okl. 161. 

28. Mich —^Montmorency County v. 
Putnam, 97 N.W. 399, 136 Mich. 
111 . 

3a CJal—Sonoma County v. Stofen, 
57 P. 681, 125 Cal 82. 

31. Ky—Title Guaranty, etc, Co 
V Commonwealth, 143 S.W. 401, 
146 Ky. 702 

Xajrtmotioiui held proper 

Instruction as to defendant sure¬ 
ties* estoppel to deny shortage — 

20 C.J.S.-63 


State ex rel Dunklin County v 
Blakemore, 206 SW 626, 276 Mo. 
696 

Xnstractlons h^d erroneoTis or prop¬ 
erly refused 

(1) Damage instruction in action 
on county motor patrolman's com¬ 
mon-law bond for wrongful death — 
National Surety Co of New Tork v 
Hester’s Adm’r, 44 S W 2d 663, 241 
Ky 623 

(2) A requested instruction that, if 
the members of the auditing com¬ 
mittee of plaintiff county’s board of 
supervisors on auditing the books of 
defendant, ex county treasurer, had 
reason to believe that he was re¬ 
ceiving, from the bank holding coun¬ 
ty funds on deposit, interest be¬ 
longing to the county, it was their 
duty to ascertain the amount there¬ 
of and to apprise the county of the 
facts, and, if they did not do so, the 
county could not claim there was a 
fraudulent concealment —Saginaw 
County V Kent, 176 N.W 601, 209 
Mich 160. 

82. Wis.—Sheboygan County v. Zim- 
mermann, 263 N.W. 671, 219 Wis 
529, 103 ALH 1045. 

33. Mich.—^Montmorency County v 
Putnam, 86 NW. 398, 127 Mich 36 

34. Utah—^Beaver County v. Home 
Indemnity Co., 52 P 2d 436, 88 
Utah 1. 


36. SD.—Custer County v. Albien, 
64 NW 633. 7 SD. 482. 

38. Mo —State ex rel Dunklin 
County V. Blakemore, 206 S.W. 626, 
275 Mo 695. 

37. Mo—State v. Bonner, 5 Mo App. 
IS, reversed on other grounds 72 
Mo 387 

38. Ind—Beaver v State, 24 NE. 
242, 124 Ind 324 

39. N C.—Board of Com'rs of 

Brunswick County v Inman, 166 
S B 619, 203 N.C. 642 

4a Ind —Southern Surety Co v 
Kinney, 127 NE. 575. 74 IndApp. 
205. 

41. CaL—^Imperial County v. Adams, 
8 P2d 953, 117 Cal App 220. 

48- Okl —Sanders v. Board of 
Com’rs of Delaware County, 15 P. 
2d 818, 160 Okl. 52 

Seonxities beaxing different interest 
rates 

In action against county treasurer 
and surety on official bond for se¬ 
curities unaccounted for by him, 
where such securities bore various 
rates of interest, provision in judg^ 
ment that amount found due should 
bear interest at six per cent from 
date of rendition of judgement was 
error, and will be modified so as to 
follow interest rate fixed by terms of 
securities —^National Surety Co. v. 
State, 239 P. 262, 111 OkL 185. 
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to allow him a reasonable sum in reimbursement of 
his costs and expenses.43 

Attorney’s fees may be recovered by the county 
only when the evidence shows the county suffered 
injury or loss because of having to pay such fees 
However, it has been held that the fact that the 
county paid the district attorney a fixed salary, and 
that the attorney acted in his oflicial capacity in rep¬ 
resenting the county in an action by the state on a 
county oflScer’s bond, does not prevent the county 


20 C.J.b. 

from recovering reasonable attorney’s fees for the 
services of the district attorney.^® 

J. Oompromise 

Actions on bonds of county officers may be compro¬ 
mised. 

When It is to the best interests of the county, an 
action on the bond of a county officer may be com¬ 
promised by the prosecuting attorney who instituted 
the suit.^® 


COUNTIES 


17. PROPERTY 


§ 165. Capacity to Acquire and Hold 

A county possesses only such power to acquire and 
hold property as Is specifically granted or as is necessary 
to carry into effect its express powers; and the power 
expressly conferred by statute may be limited thereby. 
Only the state may question whether or not real estate 
has been acquired for authorized purposes. 

Property held by a county is regarded as public 
property, or as held in trust for the whole public, 
the county being merely a governmental agency of 
the state.^*^ By reason of the limitations on the 
corporate capacity and the powers of counties, con¬ 
sidered in § 3 and § 49, supra, respectively, their 
power to acquire and hold property is restricted to 


that specifically granted and that necessarily im¬ 
plied for the purpose of carrying into effect their 
express powers,^* and they have been said to be 
incapable of acquiring or holding real property ex¬ 
cept for public purposes.^® 

Subject to such restriction, counties have been 
held empowered to acquire and hold property by im¬ 
plication from other powers granted, as the 

power to erect public buildings^i or to construct 
roads.52 A county may be expressly empowered by 
statute to acquire and hold both real and personal 
estate,52 but such limitations may be imposed as 
that the acquisition shall be for the public use of 


4a. Ind—state v Holt 71 NB. 668, 
163 Ind. 19$. 

Term.—State v Ridley, 85 S.W 891, 
114 Tenn 608. 

44. Ga—^Massachusetts Bonding: & 
Insurance Co. v. Floyd County, 173 
S.E 720, 178 Ga. 696 

45. Or—State v. Claypool, 28 P2d 
882, 146 Or 616 

Fees held anflloleitt 
Attorney’s fees of three hundred 
dollars for services in trial and 
appellate courts—State v. Claypool, 
supra 

46. Ark.—Oats v Smith, 109 SW. 
2d 955, 194 Ark 812 

47. Cal —^Los Angreles County v. 
Graves, 290 P 444, 210 Cal 21— 
Tulare County v City of Dinuba, 
270 P 201, 205 Cal 111. 

Ill—Stark County v. Henry County, 
158 N.HL 116, 326 Ill. 635, 64 A 
LR 777—^Harris v. Board of Su¬ 
pervisors, 106 Ill. 445, 44 AdolR. 
808. 

Tenn —Shelby County v, Memphis 
Abstract Co, 203 S.W. 339, 140 
Tenn 74, X.RA1918R 939. 

15 C J. p 586 note 16 [a]. 

Stock la railroad ooxapaay 

However, a county holding stock 
in a rajilroad company by authority 
of a legislative act not restrlctmg 
the nature of its ownership holds it 
as a private corporation, and not for 


a public governmental purpose — 
Hinds, etc., Counties v. Natchez, etc., 
R Co, 88 So 189, 85 Miss 599, 107 
Am S R. 306—^Adams v. Natchez, etc., 
R Co, 26 So 667, 76 Miss 714, 

48. Ark—Johnson v. Donham, 84 S 
W.2d 874, 191 Ark 192 

Idaho—Johnson v Toung, 28 P.2d 
728, 729, 63 Idaho 271, quoting 
Corpus Juris. 

Kan—^Beck v Board of Com’rs of 
Shawnee County, 182 P. 397, 106 
Kan. 326. 

So as to personal property 

Ark.—Johnson v. Donham, 84 S.W. 

2d 374, 191 Ark 192 
So as to real property 
Minn.—Shelley v Lash, 14 Mmn 498 
—^Williams V Lash, 8 Mmn 496 
County oonunissioners, by the fact 
of being vested with the chief execu¬ 
tive authority, have been held to 
possess implied power to purchase 
personal property necessary for the 
use of the county.—^Magoon v Board 
of Com’rs of Valley County, 78 P 
2d 80, 68 Idaho 817. 

49. Waah.—Carpenter v Okanogan 
County, 299 P. 400, 163 Wash 18. 

BO- Ariz—^Holdren v. Peterson, 82 
P.2d 1095 

15 C J p 631 note 46. 

Aasignmeiit of property may he 
accepted by a county in payment of 
obligationg owing to it.—Kootenai 
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County v Barton, 270 P 811, 46 
Idaho 668—16 C J. p 531 note 46 
[a] (8)-(6). 

Aoquisitloii of parks held “appro¬ 
priate to county government.”—^Du¬ 
val County V. Bancroft, 117 So. 799, 
800, 96 Fla. 128 

County fair involving permanent 
improvements to realty owned by 
county and acquisition of personalty, 
held unauthorized under statutory 
powers to acquire and maintain prop¬ 
erty for public purposes and to ex¬ 
ploit county’s resources.—Stowe v. 
Maxey, 268 P. 717, 84 CalApp 582 

51. Kan—^Lucas v Bowman, 292 

P. 766, 131 Kan 589 
16 C J. p 631 note 46 [a] (1), (2). 

Availability of existing site is not 
fatal to acquisition of a new site.— 
Lucas V Bowman, 292 P. 766, 181 
Kan 689 

58. Ziand needed for oliange of nat¬ 
ural wateroourse may be acquired 
under power to construct a road — 
Breedlove v Commissioners of Wy¬ 
andotte County, 276 P. 379, 127 Kan 
764. 

53k Ark—Johnson y. Donham, 84 

S W2d 874, 191 Axk 192. 

16 C J p 632 note 47 

jsfo limitation aa to purpose 

Tex.—Scalf v. Collins County, 16 S. 

W. 314, 80 Tex. 614. 
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the county,that title shall not be held for the 
purpose of profit or revenue,5® or that adequate 
funds be available 

Where a county is authorized to acquire and to 
hold title to real estate for some purposes, only the 
state, and no other party, can question whether or 
not real estate acquired by it has been acquired for 
the authorized uses.67 The validity of the county’s 
title to property may not be inquired into collateral¬ 
ly,58 but it may be confirmed by a subsequent con¬ 
veyance to the county by the same grantor.58 

The power of a county to incur indebtedness is 
considered in §§ 222-228 infra, and its power to 
hold property as a trustee for charitable uses, in the 
C J.S. title Charities § 33. 

An equitable or trust title, as well as a legal title, 
may be held by a county,^® and, unless prohibited 
by statute, a county has power to take mortgages on 
real property.®^ 

§ 166. Mode of Acquiring 

Among other inodes, a county may acquire property 


by donation, purchase, condemnation, devise, dedication, 
prescription, or exchange. Statutory provisions as to the 
mode by which, or the board or officer through whom, 
property is to be acquired, or the kind of title that may 
be taken, must be followed. 

A county may acquire property, for authorized 
purposes, by donation,®2 purchase,®® condemna- 
tion,®4 devise,®® dedication,®® prescription,®7 or ex¬ 
change;®® and, under some statutes, it may acquire 
title at a tax sale,®® or at a mortgage foreclosure 
sale, where it previously had title to the property,*^® 
but not where it held a mortgage to secure a loan 
of school funds intrusted to it under a statutory 
trust'll Under governing statute, lands acquired by 
a park commission may be the property of the coun¬ 
ty in which the park is situate.^® A courthouse 
built, under legislative authority, for the purpose of 
furnishing suitable court rooms for the accommoda¬ 
tion of the several courts of a county, at the coun¬ 
ty’s expense, on county real estate actually pur¬ 
chased of the municipality in which the courthouse 
is located is a county building belonging to the coun¬ 
ty when completed.*^® 


54. Va—^Alleghany County v Par¬ 
rish, 25 SE 882, 93 Ya. 615 

15 C J P 582 note 48. 

«<OotULty pnxposes’ . . are 

those purposes which promote the 
welfare of the county as a whole and 
of Its citizens,'* and do not include 
“the purchase of a law library for 
the use of a state or district officer 
as is the prosecuting attorney ’*— 
Johnson v. Donham, 84 SW.2d 374, 
375, 191 Ark. 192. 

55. Wis—^Buell V. Arnold, 102 NW. 
838, 124 Wis 66, 4 AnnCas 100. 

56. Ky—Booth V. City of Owens¬ 
boro, 118 SW2d 684, 274 Ky. 825 
—Combs V. Center, 28 SW.2d 37, 
234 Ky 364. 

57. Okl —Campbell v Board of 
Com’rs of Oklahoma County, 80 P. 
2d 910, 167 Okl. 510—Benedict v. 
Board of Com'rs of Lincoln Coun¬ 
ty, 17 P2d 464, 161 Okl. 50. 

15 C J p 532 note 62 

58. Kan—^Toxall v. Osborne Coun¬ 
ty, 20 Kan 581. 

59. Mo—Van Pelt v Parry, 118 S. 
W. 426. 218 Mo, 680. 

00b Tex.—Wallace v City of Cole¬ 
man, CivApp., 80 SW2d 348, 
-affirmed Stanberg v. Wallace, Com 
App., 45 SW2d 198—Bell County 
V. Felts, Civ App., 120 S.W. 1066 
ei. Mich.—State Bank v. Chapelle, 
40 Mich. 447. 

Power to take mortgage to secure 
loan of county funds see infra S 
237 

62. Kan.—^Breedlove v. Commission¬ 
ers of Wyandotte County, 276 P. 
879, 127 Kan. 764. j 


Mo—Chouteau v City of SL Louis, 
66 SW.2d 1060, 1051, 331 Mo 1206, 
citing Ckizpiis JUxuu 
T enn.—Carroll County v. Matlock, 7 
Tenn App 664 
15 CJ p 582 note 54. 

OooupatloaL as acoeptanos 
Where a lot and the building 
thereon are donated to county com¬ 
missioners for a courthouse, an oc¬ 
cupation of such building by the 
board as their place of meeting, al¬ 
though under protest, is a sufficient 
acceptance of the building as a 
courthouse by the county—Stafford 
County V. State, 18 P. 889, 40 Kan 
21 . 

63. Kan—^Breedlove v. Commission¬ 
ers of Wyandotte County, 276 P 
879, 127 Kan. 764, followed in Con- 
Ion V. Iverson, 275 P. 881, 127 Kan. 
880 

Ohio.—State ex reL Bradley v. Board 
of Com'rs of Cuyahoga County, 190 
N E 671, 128 Ohio St 181. 

Tenn—Carroll County v. Matlock, 7 
Tenn App. 564 

64. Kan—^Breedlove v. Commission¬ 
ers of Wyandotte County, 275 P. 
379, 127 Kan. 764 

Tenn,—Carroll County v. Matlock, 
7 Tenn.App. 664. 

Delegation of power of eminent do¬ 
main to counties see the C.J.S 
title Eminent Domain $23, also 20 
aJ. P 536 note 61. 

Failure to levy tax at proper time 
to pay purchase price does not affect 
title—State v. Pratt County, 22 P. 
722, 42 Kan 641. 

65. Mo.—Chouteau v. City of St. 
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Louts, se sw.2a 1060, losi, 331 

Mo 1206, citing Corpus JUxls. 

15 C.J p 632 note 55. 

Frohlbitloix against ‘^corporation’s” 
taking under wm, unless expressly 
authorized to do so by charter or by 
statute, held not to include counties 
—Phillips V Chambers, 61 P.2d 303, 
174 Okl 407. 

66. Fla.—^Duval County v. Bancroft, 
117 So. 799, 96 Fla. 128. 

Mich,—Kent County v. Grand Rapids. 

27 N.W. 888. 61 Mich 144. 

Mo.—Chouteau v. City of St Louis, 
56 S W 2d 1050, 1051. 381 Mo. 

1206, citing Corpus JTarls. 

67. Mo.—Howard County v. Chica¬ 
go, etc, R. Co., 32 SW. 661, 130 
Mo. 662. 

68. Pa—Gumpert v. Hay, 51 A. 968, 
202 Pa. 340. 

W.Va.—^McDonald v. Logan County 
Court 120 S.B, 891, 94 W.Va. 
778. 

69. Pa.—Goodman v, Sanger, 86 Pa- 
37. 

Wis—Semple v Whorton. 32 N.W. 
690, 68 Wis 626—Bemis v. Weege, 
30 N.W. 938, 67 Wis 435 

70. Mo—^Linville v. Bohanan, 60 
Mo 554, distinguishmg Ray Coun¬ 
ty V. Bentley, 49 Mo. 236 

71- Mo.—^Ray County v. Bentley, 49 
Mo 236. 

72. N.J —^Essex County Park Com- 
mn. V. West Orange, 67 A. 1066, 
76 N J Law 876, re\ersed on other 
grounds 73 A. 611, 77 NJLaw 
676. 

73- N.Y.—^New York v. Tenth Nat 
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So far as they are applicable,statutory provi¬ 
sions as to the mode to be pursued m acquiring prop¬ 
erty are not simply directory, but operate as a limi¬ 
tation on the power to purchase, and must be fol¬ 
lowed,^® as must provisions as to the board or oflS- 
cer by whom the power to acquire is to be exercis¬ 
ed,^6 and those relating to the kind of title that may 

be taken."^7 

A devise or conveyance may be good whether it 
IS to the county,8 to the county commissioners,'*'® 
or to speaal commissionersand a devise or con¬ 
veyance to the people of the county has been upheld 
by one authority,8^ although not by another.®^ The 
fact that a devise to a county omits to desigptiate the 


uses to which the property is to be applied will not 
render it void 

§ 167. Construction, Maintenance, and Repair 
of Public Buildings 

Counties have the power to provide and maintain 
necessary public county buildings. The officials desig¬ 
nated for such purposes may, unless statutes provide 
otherwise, exercise their discretion as to the necessity 
for the building, the aftnounts necessary, and the details 
of construction; and their decision is final unless their 
discretion is abused. 

It is within the powers and duties of a county to 
erect, furnish, and repair necessary public county 
buildings and offices.®^ The authority to provide. 


Bank, 18 NB 618, 111 N.T. 446, 
afUrmmsr 1 N* Y S 840. 

74. Ohio—State v Darke County, 1 
NE 209, 48 Ohio St- 311 

Pa—Gumpert v Hay, 61 A 968, 202 
Pa 340. 

BeauuremeiLt of publlslied notice 
and sale to lowest aJid best bidder 
with respect to contracts for over 
a stated sum held inapplicable to 
purchase of real estate—Sheets v. 
Armstrongr. 161 A 369, 307 Pa 385 
Xn acgnirlxig' xigrlit of way under 
general highway law, county is not 
obliged first to make an estimate and 
appraisal under statute referring to 
outright purchases of property — 
Flynn v Beaverhead County, 170 P 
13, 54 Mont. 309 

75. Idaho.—Johnson v. Young, 23 
P.2d 723, 729, 68 Idaho 271, quot¬ 
ing Corpus Juris. 

16 C.J. p 633 note 66. 

Tentative bargain 
Under statute providing that a 
board of county commissioners may 
buy site for county building, when 
removal of existing building is in¬ 
volved, only by unanimous vote of 
all members at annual meeting after 
due notice throughout county that 
final vote would then be taken, the 
commissioners, before such meeting, 
can only bargain “m the tentative,” 
that IS, on condition that power to 
perform be acquired in due course of 
law—Heame v Stanly County, 123 
S.B 641, 644, 188 N.C. 46. 

Votloa of lutaatlou to pureliasa 
land for hospital purposes is held a 
jurisdictional prerequisite to power 
of county board to act, such notice 
IS held not insufficient as to wife 
holding land as tenant in common 
with her husband because only her 
husband's name was mentioned, and 
not defective merely because of prior 
death of party named as prospective 
vendor, or because acreage was stat¬ 
ed as “more or less”—^Nickerson v. 
San Bemardmo County, 177 P. 465, 
179 CaL 618. 


SnbmlssloiL of new report by com¬ 
mittee to board of supervisors, 
changring name of grantor of land 
purchased for highway, is held prop¬ 
er—Johnson v Board of Super¬ 
visors of Oneida County, 201 N Y S. 
50, 121 Misc. 316, modified on other 
grounds 201 NYS 912, 207 App.Div. 
888 . 

Statute not appUoable 
‘‘Hemingway’s Code §8 7134, 7135, 
Ij.1916 c 170, provides an independ¬ 
ent, but not exclusive, method of 
acquiring property by the county, 
and is not necessarily involved in ac- 
quirmg and paying for a bridge ”— 
Jones V Little, 97 So 578, 133 Miss 
403 

Taxpayer who has not been. Iil- 
Jnred may not question whether 
proper procedure was followed m 
making purchase.—Nickerson v San 
Bernardino County, 177 P. 466, 179 
Cal. 518. 

76. Idaho —^Magoon v. Board of 
Com'rs, 73 P 2d $9, 58 Idaho 317 
—Johnson v Young, 28 P 2d 723, 
729, 53 Idaho 271, quoting Oocpus 
JtmB. 

16 CJ p 632 note 64 
Delegation of power to oouunittee 
of county board held proper.—^French 
V. Dunn County, 17 N.W 1, 68 Wls 
402. 

77. Ark —^Rogers v. Sebastian Coun¬ 
ty, 21 Ark. 440. 

NY—Gillespie v. Broas, 23 Barb. 
370. 

16 C J p 533 note 67 
Only tentative or defeasible title 
was taken by commissioners in pur¬ 
chase of new site for courthouse 
where bargain was necessarily “on 
condition that the power to carry 
out the expressed purpose should be 
acquired m due course of law.”— 
Heame v. Stanly County, 123 SB 
641, 644, 188 N G 46. 

Acceptance of deed containing re^ 
stxlotions as to use of property la 
proper where statute confers broad 
discretionary powers on county 
board, and restrictions are wholly 
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' consistent with, and in furtherance 
of, purpose for which property is ac¬ 
quired—Guilford County v Porter, 
83 S.B 664, 167 NC 366—16 CJ p 
683 note 68 

78. Ohio—Carder v Fayette Coun¬ 
ty, 16 Ohio St 363 

15 C J p 583 note 70 

79. Ind —Sumner v Darnell, 27 N E. 
162, 128 Ind 38, 12 LRA 178 

16 C J p 533 note 72 

80. Pa—^Elk County v. Barley, 15 A 
602, 121 Pa. 496 

16 C J p 633 note 71 

81. Mo —St Louis County Ct. v. 
Griswold, 58 Mo 176 

82. N.Y —Jackson v, Cory, 8 Johns. 
386. 

83. Mich—^Bloss V Jackson County, 
136 NW 689, 170 Mich 607, Ann. 
Cas 1914A 1191 

Ohio—Carder v. Payette County, 16 
Ohio St 358 

84. Ark—Penix v. Shaddox, 268 S. 
W 389, 165 Ark 162 

Minn—^Lxnster v Luecke, 243 NW. 
396, 186 Minn 386 

Establishment and construction of 
bridges see Bridges §§ 12, 36 
Selection and change of location of 
county buildings see supra § 73. 
“Among the powers conferred and 
duties imposed [upon a county] by 
legislation is that of erecting, fur¬ 
nishing, and equipping necessary 
pubhc buildings, including a court 
house, the seat of government, a 
place to house its records and hold 
the courts with office space and 
equipment for the transaction of 
pubhc business”—State ex rel Day 
V. Bowles, 116 So 662, 664, 217 Ala- 
468. 

Particular powers and expenditures 
Included 

(1) The statutory duty of county 
commissioners* court to provide a 
courthouse includes the obligation 
to furnish it with suitable and neces¬ 
sary equipment, and this is not limit¬ 
ed to bare necessities for carrying on 
county's business, but includes mod¬ 
ern convemences, incident thereto.— 
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construct, improve, maintain, furnish, and repair 
courthouses, jails, and other public county build¬ 
ings may be vested in the county commissioners of 
the county,or the cerunty court, or a j'udge there- 
o£,86 or the fiscal court,or other official body.^^ 


Questions such as the necessity for the erection or 
repair of a county building, the amounts necessary, 
or whether such buildings are sufficiently construc¬ 
ted, are left to the discretion of the appropriate 
coimty authonties,®^ and their decision is final in 


Dodson V Marshall, TexCiv App, 
118 SW2d 821, error dismissed. 

<2) A statute empowering counties 
to incur debt to '‘build" a courthouse 
Impliedly grrants power to expend 
part of the money realised from the 
loan in the purchase of additional 
land to enlargre the old site and ren¬ 
der It suitable for the proposed 
building:—State ex reL Wahl v. 
Speer, Mo , 228 S W 666. 

(3) Board of chosen freeholders 
has the right to incur expense for 
advertising purposes in connection 
with the erection of a hospital and 
to pay the cost out of the proceeds 
of a bond issue —^Darling v Board of 
Chosen Freeholders of Hudson Coun¬ 
ty, NJSup, 107 A 864. 

(4) Architect’s fees are held part 
of legitimate expense of building 
courthouse and aail —Martin County 

V Hansen, 149 So. 616, 111 Fla 
40 

(5) Power to insure county prop¬ 
erty IS included in the power to take 
care of and improve it 

Ind.—Potts v. Bennett, 89 N.E 518. 

140 Ind 71. 

Mo—^Walker v. Linn County, 72 Mo 

650. 

(6) Power to make expenditures 
for setting out shade trees is includ¬ 
ed in the power to maintain a good 
and convenient courthouse—^Allgood 

V Hill, 64 Miss 666 

(7) Where courthouse commission¬ 
ers had the right to erect and main¬ 
tain a courthouse and public build¬ 
ing, authority necessarily carried 
with It the right to make such ad¬ 
ditions thereto as the needs of the 
public and the purposes of the build¬ 
ing required —^Newport v. Veith, 

139 S.W. 846, 144 Ky. 637. 

« 

85. Ky—Commonwealth v. Fayette 

County. 89 SW2d 962, 964, 235 Ky. 

485, quoting Corpus Juris. 

Minn.—^Linster v. Luecke, 248 N.W. 

395, 186 Minn. 386. 

15 C.J. p 533 note 79 
Quasi-legislative fUuotiou 

Courts of county commissioners in 
determining location, erection, re¬ 
pair, removal, or furnishing of coun¬ 
ty buildings, exercise a quasi-legisla- 
tive function—^Thompson v Chilton 
County. 181 So. 701, 236 Ala 142— 
Covington County v. Merrill, 68 So 
971, 193 Ala 521, 529. 

Selectiea of aroMtect 

The authority of a board of county 
commissioners, pursuant to statute, 
to construct a courthouse is not viti¬ 
ated by the failure of the statute to 


provide for the selection of a resi¬ 
dent architect cn a competitive basis 
or to limit the amount of his com¬ 
pensation.—^Harling v. Buckland, 204 
P 763, 110 Kan 542, 

Disectiou to purohase 

Although statute authorises county 
commissioners to purchase realty in 
the name and on behalf of the coun¬ 
ty, a county meeting voting a bond 
issue for purchase of courthouse 
should make specific provision di¬ 
recting county commissioners to pur¬ 
chase building and provide for sui>- 
plies and labor needed.—State ex rel 
‘Madigan v. Fairfield County Com’rs, 

1 A 2d 347. 124 Conn. 611. 

Determining whe^er new bui l d ing 
shaU be bTaU 

Statutes providing that county 
commissioners shall maintain coun¬ 
ty property stnd sell or purchase real¬ 
ty in name of county, empowering 
the county to take land which its 
commissioners deem necessary for a 
county building, and establishing the 
required procedure were held not to 
authorize commissioners to deter¬ 
mine whether a new county building 
or courthouse should be construct¬ 
ed, but only to afCord a means to car¬ 
ry out a decision to that effect by 
other authority, nor do statutes pro¬ 
viding that county commissioners 
are authorized to apportion expense 
of courthouse or jail repairs not ex¬ 
ceeding specified amount among the 
towns in the county, and to provide 
suitable quarters for holding certain 
courts when t^ere is no suitable 
place therefor, the expense to be paid 
by the county, indicate a legislative 
intent that county commissioners are 
vested with the power of determin¬ 
ing whether a new county building 
or courthouse should be built m the 
county, in view of other statutes pro¬ 
viding that county taxes can only be 
laid at a meeting of senators and 
representatives of the county—State 
ex rel Madigan v. Fairfield County 
Com'rs, supra 

86. Ark—^Ivy v Edwards, 298 S.W. 

1006. 174 Ark 1167 
16 C J. p 634 note 80 

87- Ky.—Newport v. Veith, 139 S.W. 

846, 144 Ky €37 
Passenger elevator 

Fiscal court may install and main¬ 
tain a passenger elevator in the 
county courthouse, under a statute 
authorizing it to erect public build¬ 
ings and secure a comfortable and 
convenient place to hold court—Si¬ 
mons V. Gregory, 85 SW. 761, 120 
Ky 116, 27 Ky.L 609. 
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88. Qnomm court may determine 
whether courthouse shall be built, 
the cost, and manner of payment, 
but thereafter the courthouse is con¬ 
structed under the orders of the 
county court.—^Ivy v Edwards, 298 
S W 1006, 174 Ark 1167 
Bepresentatives and senators at 
county meeting are held to have au¬ 
thority to determine whether new 
county building should be erected 
where statutes empowered them to 
exercise general supervision over the 
affairs of the county and lay taxes.— 
State ex rel, Madigan v Fairfield 
County Com’rs, 1 A 2d 347, 124 Conn 
611. 

Tmstees of asylum 

Moneys appropriated for the im¬ 
provement of the grounds and build¬ 
ings of the county insane asylum are 
required under statute to be dis¬ 
bursed by the trustees of the asylum, 
who might exercise their discretion 
as to the nature and chaiacter of 
the improvements, although the 
amounts to be appropriated were to 
be determined by the board of coun¬ 
ty commissioners—Milwaukee Coun¬ 
ty V. Paul. 18 N.W 321, 59 Wis. 
341. 

89. Conn—State ex rel Madigan v. 
Fairfield County Com'rs, 1 A.2d 
347, 124 Conn 611 

Ga —^Manry v Gleaton, 138 S E 777, 
164 Ga 402. 

15 C J. P 534 note 82. 

Limitation on amount of expenditure 
see infra § 225. 

Whether to restore old structure 
or erect a new one is within the dis¬ 
cretion of the county commissioners. 
—Linster v Luecke, 243 N.W. 396, 
186 Mmn. 386—15 C J. P 534 note 82 
Cbl. 

Time of coxurtruoUozi 

(1) A statute making it the duty 
of ordinaries to erect or repair coun¬ 
ty buildings when necessary does not 
compel such officials to build a court¬ 
house "forthwith,” and refusal to 
build courthouse at county site while 
result of effort to remove county site 
remains doubtful is not abuse of dis¬ 
cretion.—^Manry v. Gleaton, 138 S E. 
777. 164 Ga. 402. 

(2) Under statute authorizing 
county to levy tax for not more than 
five years for erection of jail, county 
can either construct jail after tax¬ 
collecting period has expired or con¬ 
struct it at once and pay for it from 
funds as they are collected—Tapers 
V Pichard, 169 So 39. 124 Fla 549, 
Acquisition, instead of construction 

A suitable building for a Jail may 
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the absence of an abuse of discretion.^® In some 
jurisdictions, while matters of detail are left to the 
discretion of the county authorities, the statutes 
cast on them an imperative duty to erect, or other¬ 
wise to provide, the necessary county buildings 
and statutes applicable to certain buildings or to 
counties of a certain class may place the matter in 


20 C.J.g. 

the hands of building commissions or committees.®^ 

Laws prescribing restrictions and limitations to be 
observed in the construction of county buildings 
must be complied with,®® unless violative of consti¬ 
tutional prohibitions,®^ The county officials must 
exercise their authority in the manner provided by 
law,®5 and in ascertaining whether it has done so, 


be acquired instead of being: built 
N.T—Roach v O'Dell, 33 Hun 820 
Ohio—Ex p. Black. 1 Ohio St 30. 

90, Ga.—Cowart v Manry, 144 S E 
21 . 166 Ga. 612. 

Ky.—Commonwealth v Payette 
County, 39 S.W.2d 962, 964, 235 
Ky 485, quoting: Corpiui Jnns. 

15 C J p 534 note 83 

Judicial supervision see supra S 
51 

“The court may not make a deci¬ 
sion for the board, nor interfere 
therewith unless it i& established 
that the board acted arbitrarily, or 
unreasonably, or corruptly, or 
agrainst the best interests of the 
public, or without authority of law ** 
—Linster v Luecke, 243 NW 396, 
396, 186 Mmn 386 
Oharaotar of bmldlngr 
Discretion of county board of su¬ 
pervisors as to the character of a 
building: to be used for storms' coun¬ 
ty property will not be controlled by 
the court—^Miller v Tucker, 105 So. 
774. 142 Miss 146. 

Adequacy of site 

County commissioners, and not su¬ 
preme court, were authorized to de¬ 
cide whether site was adequate — 
Sheets v Armstrong:, 161 A 369, 307 
Pa 385 

Project approved at election 
County commissioners* agreement 
to purchase site for proposed audi¬ 
torium did not disclose gross abuse 
of discretion, where the project had 
bben approved at an election —Sheets 
V. Armstrong:, supra 

Aoceptai&oe of conmiuxilty’s assist¬ 
ance in erectmg public building-, con^ 
ditioned on its erection In that-com¬ 
munity, does not violate public poli¬ 
cy, nor constitute ground for equi¬ 
table interference—Gehrke v. Board 
of Com'rs of Divide County, 226 N.W. 
636, 68 ND 407. 

ffl. Pla—State ex rel. Davis v Ty¬ 
ler, 116 So. 760, 96 Fla 811. 

16 CJ. p 584 note 84 
Construction of courthouse; necessi¬ 
ty 

(1) Statute authorizing: and re¬ 
quiring county commissioners to pur¬ 
chase land and construct a court¬ 
house thereon was mandatory.— 
State ex rel IDavis v. Tyler, supra^ 

(2) 'After ascertaining the neces¬ 
sity for the erection of a courthouse 
It was the duty of the board of coun¬ 
ty commissioners to provide for the 


new building ’*—^Richards v. Clark 
County, Wash, 84 P2d 1009, 1011 

(3) Where the courthouse of a 
county IS unsafe and cannot longer 
be used as such because of the de¬ 
terioration of the building by age, 
the county has no courthouse with¬ 
in the law, and the fiscal court must 
provide one—Bonta v. Mercer Coun¬ 
ty Fiscal Ct, 137 S.W. 1084, 144 Ky. 
241 

(4) Where it was voted at a coun¬ 
ty meeting that a new courthouse 
be provided, such determination by 
the meeting requires the county com¬ 
missioners to proceed in the mat¬ 
ter, unless there is some defect m 
the vote passed—State ex rel Madi- 
gan V Fairfield County Com*rs, 1 A 
2d 347, 124 Conn. 611. 

Acquisition of land for Jail 

County commissioners cannot re¬ 
lieve themselves, by express action 
or by implication from delay, of the 
duty to acquire iand for erecting a 
jail when such duty has been impos¬ 
ed on them by the report of two suc¬ 
cessive grand juries and such report 
has been approved by the court of 
quarter sessions —^Brewer v. Dela¬ 
ware County Commissioners, 9 Pa. 
Dist. & Co 319. 

Repair of eonxthoTuis and Jail 
The hoard of supervisors of a 
county cannot Justify their refusal 
to repair a courthouse and jaal on the 
theory that, if the citizens of the 
county desired the repairs they 
would select other supervisors —Peo¬ 
ple V. Board of Sup*rs of Gallatin 
County, 128 N.B. 645, 294 Ill. 679 

9S. Ala.—^In re Opinion of the Jus¬ 
tices, 112 So 817,‘ 216 Ala. 136. 

15 C.J. p 584 note 85 
ConstitutioiLaUty 

Legislature's creation and naming 
of commission to acquire site for and 
build county courthouse and jail is 
constitutional.—^In re Opinion of the 
Justices. 112 So 317, 216 Ala. 136. 

99, Wis —^McDougall v. Racine 
County, 146 N.W. 794, 166 Wis. 
663 

RestxiotioiL on location 
Where a statute provides for coun¬ 
ty settlement of public welfare in¬ 
stitutions .“as-near as practicable to 
the county seat,” the county commis¬ 
sioners, although acting honestly, 
misconceived the law and their au¬ 
thority .thereunder in locating settle¬ 
ment on poor farm some three miles 
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from the county seat, “practicable** 
having its ordinary meaning of “ca¬ 
pable of being done **—^Beck v Board 
of Com'rs of Shawnee County, 182 P 
397. 105 Kan 825. 

94. Ind.—^Heffelflnger v City of Ft 

Wayne, 149 N.B. 666, 196 Ind. 

689 

County imsiiLess 

(1) A law which prescribes the 
method of obtaining a site, pro- 
curmg plans, advertising for bids, 
letting contracts, and procuring and 
supervising the construction of a 
building for the use of a county, reg¬ 
ulates “county business” and is pro¬ 
hibited under constitutional provi¬ 
sions forbidding local or special acts 
containing such regulation —^HeflCel- 
finger v. City of Ft Wayne, supra 

(2) The building of a county 
courthouse for county purposes is 
“county business,** within the mean¬ 
ing of such constitutional prohibi¬ 
tion—^Kraus v Lehman, 83 N.B 714, 
84 N.B 769, 170 Ind. 408, 15 Ann Cas 
849, followed in Macy v. Miami 
County, 83 NB 718, 170 Ind. 707— 
Newton County v. State, 69 N.B 442, 
161 Ind 616 

95. Fla —^Dunscombe v. Commis¬ 
sioners of Martin County, 123 So. 

628, 98 Fla. 112 

I 16 C J p 638 note 79 [f], 535 note 88 
Proposals or bids see infra 55 183- 
' 189 

I Rsoording of order 

Constitutional provision requiring 
recordmg of county Judge’s order ap¬ 
proving plans and estimated cost of 
jail was mandatory prerequisite to 
constructing jail—^Thomas v. Sewell, 
42 S W.2d >225, 184 Ark. 289. 

Separate estimates of cost of 
building and grounds required.—^Mer¬ 
chant V Tama County, 32 Iowa 200 
Xnvalid provision, for taxation 

Where the project of purchasing 
and equipping a building as a court¬ 
house IS regarded as a unit, so that 
the provisions for raising money by 
taxation for the purpose are not sev¬ 
erable, and the taxation provisions 
are found to be invalid, such in- , 
validity renders the entire action in¬ 
effective.—State ex reL Madigan v. 
Fairfield County Com’rs, 1 A.2d 347, 
124 Conn. 611 

Risertion of additional word in. no* 
tioe 

The fact that the word “sirrtabltf* 
18 inserted in a statutory- notice «ff 
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the facts, rather than the board’s recital thereof, 
are determinative.®^ 

Various structures have been held to be within 
the powers of counties to build.®'^ The establish¬ 
ment of a hospital has been held a proper county 
purpose, even though the plan includes the takmg 
of some pay patients and the persons under treat¬ 
ment afe not kept m strict seclusion or confined 
within its gates but the establishment of a coun¬ 
ty detention hospital by a county board has been 
held not authorized by a particular statute,®® and 
a coimty may not operate or maintain a hospital in 
partnership with a private corporation or an indi¬ 
vidual.^ 


§ 168. - Submission to Popular Vote 

Questions concernmo the construction of county 
buildings must be submitted to the voters where such 
procedure is prescribed by statute, and the mandatory 
provisions of such statutes must be followed. 

Statutes providing that the question of expendi¬ 
ture for the erection of county buildings must be 
submitted to the vote of the electors of the county, 
either on the general question,2 or when the ex¬ 
penditure is in excess of funds on hand and the 
revenue applicable to such purpose for the year in 
which the contract for construction is made,® or 
when an expenditure of more than a designated 
amount is involved,^ must be complied with. Such 


intention to take action relative to 
the Question of erecting a court¬ 
house, although it is not found in 
the statute, does not render the no¬ 
tice illegal or insufficient—Osban v. 
Cooper, 68 So 60, 63 Fla. 642— 

16 C.J. p 686 note 90. 

96. Ind—Kraus v. Lehman, App., 

80 NB 660, 81 NE. 727 

16 C.J. P 536 note 89. 

97 , "Boat garage” and airport 

Building of ‘‘boat garage” and aii> 

port which were Intended to facili¬ 
tate travel for public convenience 
and general welfare are within the 
meaning of a statute authorizing 
county to use certain certificates is¬ 
sued for ^^Toper and legal county 
purpose.”—Swoger v Glynn County, 
177 S B. 723, 173 Ga 768 
Couxthotun 

A statute providing that sessions 
of a particular court shsill he held 
m a named town "whenever suitable 
Quarters are provided without ex¬ 
pense to the county” would not de¬ 
feat adequate action by a, county 
m AAtiTig - for the purchase and eQuip- 
ment of a courthouse at such town 
at the expense of the county.—State 
ex rel Madigan v. Fairfield County 
1 Au^d 847, 124 Conn. 61L 

Xnteroeptiitf sewer 

Under a statute conferring on a 
board of county commissioners au¬ 
thority to establish sewer districts 
{bo aoQUire and construct outlet 
sewers withm or without such sewer 
distrjds, the board has authority 
4 )D construct an intercepting sewer 
within the city but outside the 
original sewer district.—Meister v. 
Kilbniv, N.E 279, 122 Ohio St. 
4XB. 

Bias 

rConstruction of a pier at terminus 
^ public road, together with pa¬ 
vilion, where done primarily for pro- 
OBO^on of public convenience, health, 
and general welfare, are within the 
powers of tibie board of commission¬ 
ers of roads.—McGinnis v. McKin- 
BAn, JL41 BJQ. 910, 165 Ga. 718. 


Sea wall 

The construction of a sea wall for 
the protection of the lives and prop¬ 
erty of the inhabitants of the coun¬ 
ty is "county business” within the 
jurisdiction of the commissioners* 
court, under a constitutional provi¬ 
sion giving such court jurisdiction 
in matters of "county business.**— 
Galveston County v. Gresham, Tex. 
Civ App, 220 S.W 560, error refus¬ 
ed 

Vaults 

County court is held to have au¬ 
thority to construct vaults in the 
courthouse.—State v. Bollinger, 117 
S.W. 1132, 219 Mo 204 

Water system 

Construction and operation of a 
water system relates to proper coun¬ 
ty purpose within constitutional pro¬ 
visions—^Board of Com*rs of Pinel¬ 
las County V. Hemck, 167 So. 386, 
123 Fla. 619. 

aroint county and muniolpsl building 
The erection of a joint county and 
municipal building, to be jised by 
the county for a courthouse and for 
other county purposes, and to be us¬ 
ed for municipal purposes by the 
city within whose limits the county 
seat IS located, may be authorized 
by statute, however, where it is 
also pi*ovided that the county com¬ 
missioners and the corporate au¬ 
thorities of the city are to adopt 
plans for such building which shall 
show the part thereof selected by 
the county commissioners to be used 
for county purposes, and the part 
selected by the corporate authorities 
of the city to be used for municipal 
purposes, and also that the county and 
city shall own in severalty the part 
of the building selected by each, and 
the land on which such part of the 
building so selected is constructed, 
the erection of a proposed building | 
will be enjoined, where, according to 
the plan prei>ared, it is proposed that 
certam entire floors of the building 
shall be used by the oity and other 
entire floors by the county, so that 
the part of the building selected for 
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the permanent use of each will not 
be located entirely on the ground 
owned by it m severalty but will 
overlap on the ground of the other.— 
Trimble v Pittsburgh, 94 A 227, 248 
Pa 550. 

98. N'T.—Smith v Smith, 160 NT. 

S 574, 174 App Div 473 

99 . Mont—Tegen v, Yellowstone 
County, 85 P. 740, 34 Mont 79. 

15 CJ. p 635 note 93 

1. Ky —^Booth V. City of Owensboro, 
118 S W.2d 684, 274 Ky 326. 

2 . Kan—Johnson v Wilson County, 

9 P. 384, 84 Kan 670 

16 C J p 535 note 99 
Popular vote on 

Location of county seat see supra 
S 68. 

Removal of county seat see supra 
S 70. 

Vote of taxpayers held not xequixu 
ed under statute for construction 
and strengthening of sea wall where 
the project is to be financed through 
issue of warrants instead of bonds — 
Holman v Broadway Improvement 
Co., Tex Com App., 300 S.W 16, re¬ 
versing Broadway Improvement Co. 
V. Holman, Civ.App., 297 S.W. 662. 

3 . Okl—^Foster v Board of Com*rs 
of Custer County, 264 P. 616, 129 
Okl 246. 

15 C.J P 686 note 1. 

4. Ohio—^State v Andrews, 138 N. 
B 873, 106 Ohio St 489. 

15 C.J P 586 note 2 
CJost greater than amount voted 
A statute authorizing county com¬ 
missioners to borrow money for the 
erection of a county jail does not 
prevent the application of other stat¬ 
utes requiring a vote on the question 
of erecting county buildings if the 
cost exceeds a specified amount; 
and when the voters of a county 
sanction the building of a county Jail 
for a certain amount, a building com¬ 
mission cannot contract for such 
building in an amount greater than 
that sanctioned by the voters.—State 
V. Andi^ews, supra. 
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statutes have been held to be constitutional,® and 
to require a vote only on the specific questions nam¬ 
ed therein, and not on questions not named, such 
as questions regarding repairs ® 

The submission must be on a proper vote of the 
proper county body,^ and the question must be sub¬ 
mitted at a general or a special election, as the stat¬ 
ute may provide.* No great particularity is re¬ 
quired in the form of the question,* as long as two 
distinct propositions are not combined in one ques¬ 
tion.^® Failure to comply with mandatory provi¬ 
sions in statutes relating to the submission of the 
question to the voters renders the vote ineffec¬ 
tive,^^ so, constitutional and statutory provisions 
may prescribe the qualifications of voters and the 
percentage of votes required to carry.^* 

Constitutional^* or statutory^** provisions may 


enable voters to initiate the consideration of the 
construction of a county building. 

§ 169. Control, Use, and Disposition 

The legislature's control over county property may 
be delegated to a county board or court, which may have 
the duty or power to designate rooms for the use of coun¬ 
ty officers 

Since, as appears in § 1 supra, the county is a 
mere agency of the state, the legfislature has the 
power, subject to constitutional limitations, to con¬ 
trol the use, management, and disposition of county 
property,^® without the consent of, or compensation 
to, the county but county property owned or held 
for other than stnctly governmental purposes has 
been held not so subject.^*^ The powers of both the 
legislature and the county are subj'ect to the lam- 
tations in the grant whereby the county acquired 
the property.^* 


Constraction. in favor of vote 

Statutes placing: limitations on the 
power of county commissioners to 
levy a tax, appropriate m6ney, or 
issue bonds for the purpose of erect¬ 
ing county buildings without a vote 
of the electors, are subject to a strict 
construction with a view to requir¬ 
ing such vote in cases of doubt.—- 
State V Andrews, supra 
New county 

A statute requiring a county board 
to submit to the people of a county 
any question involving an extraordi¬ 
nary outlay of money, or an ex¬ 
penditure greater than can be pro¬ 
vided for by the annual taJE, or the 
construction of any courthouse or 
public building by means of a build¬ 
ing fund does not require a vote on 
question of construction of court¬ 
house in a new county, where silch 
courthouse Is constructed from the 
building fund composed of unexpend¬ 
ed balances of funds SLSsigned to new 
county by the county from which its 
territory was segrregated—^Boettcher 
V. McDowall, 174 N.W, 769, 43 ND. 
178. 

5. Mich—-WayTie County v. Wayne 
Cir Judge, 69 N W. 83, 111 Mich 
33. 

6. US —Pauly Jail-Bldg & Mfg Co. 
V. Kearney County, Kan, 68 P. 171, 
15 CC.A 361. 

15 C.J p 586 note 4. 

7. Mich —^Thomas v. Kent Clr 

Judge, 74 NW 381, 116 Mich 

106. 

a U.S—Pauly Jail-Bldg & Mfg Co. 
V Kearney County, Kan, 68 P 
171, 16 aCA. 361. 

Iowa —^Miller v Merriam, 62 N.W 
689, 94 Iowa 126—Gray v. Mount, 
46 Iowa 691 

9. U.S—^Lynde v. Winnebago Coun¬ 
ty, Iowa, 16 Wall. 6, 21 LEd. 272 


10- Iowa—^Rock V Rinehart, 56 N. 
W. 21, 88 Iowa 37 

16 C.J. p 636 note 8 

11- Ark.—^Thomas v Sewell, 42 S W 
2d 225, 184 Ark 289 

;Neb—^Richardoon v. Kildow, 218 N 
W 429, 116 Neb 648. 

Failuxe to publish notice for required 
period 

Neb —^Richardson v Kildow, supra 
Failure to reoord county Jura’s or- 
der approving plans 
Ark —Thomas v Sewell, 42 S W 2d 
226, 184 Ark 289 

12 . Okl —^Paulk V Marshall Coun¬ 
ty, 140 P 777, 40 Okl 706. 

13. Xiutiatlve and referendum 

A constitutional provision for in¬ 
itiative and referendum has been ap¬ 
plied so as to enable voters to com¬ 
pel a vote on a resolution of the 
county hoard of supervisors for the 
erection of a county building—^Hill 
V Board of Sup'rs of Butte County, 
167 P 614, 176 Cal 84 

I4h Petition 

Where county authorities are per¬ 
mitted by statute to act on petition 
of voters for the construction of a 
building without requiring an elec¬ 
tion, such petition when duly pre¬ 
sented and favorably acted on is the 
equivalent in law of an election — 
State ex rel. Ward v. Board of 
Com’rs of Republic County, 82 P 2d 
84, 148 Kan. 376 

iSh Cal —^Los Angeles County v 
Graves, 290 P 444, 210 CaL 21 
Ill —Dunne v. Rock Island County, 
119 N.B. 691, 283 Ill 628 
Neb.—City of Fremont v. Dodge 
County, 266 N.W 771, 130 Neb 
866—State v Board of Com'rs of 
Douglas County, 189 N.W. 689, 641, 
109 Neb. 35, citing Corpus Juris. 
Ohio —State Ox rel Alexander v. 

1 Oviatt, 4 Ohio N.P.,N.a. 481, af- 
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firmed *8 Ohio CirCt.,NS, 667, 17 
Ohio Dec 451 note 
Tex-i—Robbins v Limestone County, 
268 S W 915, 114 Tex. 846, answers 
to certified questions conformed 
to, Civ.App, 272 S W. 526 
16 C J. p 636 note 16 
County property as public property 
see supra § 165. 

Requiring office space for municipal 
courts 

A law requiring the county com¬ 
missioners to, furnish offices in the 
county courthouse for the mumcipal 
courts IS not void as appropriating 
the county's property for the use of 
the city, being simply an apportion¬ 
ment of the use of the property for 
the interests and general public 
benefit of taxpayers in the particular 
taxing district, and such law is not 
unconstitutional —State v Board of 
Com’rs of Douglas County, 189 NW 
639, 109 Neb 35 

AestitutioiL of property exacted by 
taxation 

(1) In the absence of constitution¬ 
al provisions to the contrary, the 
legislature possesses the power to 
direct a restitution to the taxpayers 
of a county of property exacted from 
them by taxation—Tippecanoe Coun¬ 
ty V Lucas, 93 US 108, 28 L.Ed 
822, affirming 44 Ind 624—15 C J. 
p 536 note 16 [B] 

(2) Legislative control of county 
revenues see infra $229 

16. Tex —^Robbins v. Limestone 

County, 268 SW 916, 114 Tex. 
346, answers to certified questions 
conformed to, CivApp, 272 SW 
526. 

17. Tex—Simpson v Pontotoc Com¬ 
mon County Line School Diet No. 
81. Civ.App.. 275 SW 449. 

18. Tex—West Texas Utilities Co. 
V Lee, CivApp, 26 S.W.2d 457. 

16 CJ p 636 note 17. 



20 C.J.S. 


COVNTIEa 


§ 169 


The legislature may delegate its power in this boards or courts may have the duty,2** as well as 

respect to a county board or county court,^® In the discretionary25 power,26 to designate or appro- 

such capacity the board or court occupies a posi- priate rooms in the county buildings or elsewhere 

tion of trust, and is bound by the same rules of for the use of county officers. This pow’er is a con- 

fidehty as a tmstee of an express trust and it tmmng one, not exhausted by a single exercise, and 
cannot authorize the use of coimty property for the assignment of offices may be changed w-hen, in 

purposes other than those provided by law ,21 as the judgment of the authorities, the public conven- 

declared by statutes in effect at the time 22 A coun- ience will be promoted by the change ;27 but the 

ty board has ^en declared to possess inherent au- ^^rcise of the power is subject to the inherent pow- 

thority to perform acts to preserve or benefit the to control court facilitics,28 and to 

corporate property of the county intrusted to it.2S and powers are conferred by stat- 

In their control over county buildings, county ute on other county officers.26 


CourthOTLse pnxpoSM 

The term, as used m a deed con- 
ve^'ing: land to a county, to hold as 
long as the county shall use the 
same for courthouse purposes, has 
been held to include any incidental 
and collateral use to which the lot in 
question may be temporarily devot¬ 
ed, which does not conflict or inter¬ 
fere with Its use by the county for 
courthouse purposes—^Henry v E3to- 
wah County, 77 Ala 538, 640 
Quitclaim dead 

The construction of a courthouse 
on land whose use is limited will not 
he enjoined where the grantor agrees 
to execute a quitclaim deed on the 
erection of the building—Trapnell v 
Candler County, 91 SE 771, 146 0a 
617. 

19. Ga —^Early County v Chip- 

stead, 119 S.E 598, 156 0a 445. 
Idaho—Magoon v Board of Com'rs 
of Valley County, 73 P 2d 80, 58 
Idaho 317 

Mont —State ex rel Bowler v Board 
of Corners of Daniels County, 76 
P.2d 648, 106 Mont 261 
S.C —Ex parte Greenville County, 2 
S E 2d 47, 190 S C 188 
16 C J p 456 note 48, p 536 note 11 
luoideutai powers as to parks 

(1) Functions incident to utilising 
parks for local public purposes may 
be exercised by county commission¬ 
ers—Duval County v Bancroft, 117 
So 799, 96 Fla 128 

(2) This power is limited to ac¬ 
tivities within the park, and does not 
include the power to operate a bus 
line outside the park to bring pa¬ 
trons to It—Pittsburgh Rys Co v 
Public Service' Commission, 174 A 
670, 115 Pa Super 58 

Xilcease to use road 

County board could contract, with 
private landowners to give them ir¬ 
revocable license to use of road 
across county property.—City of 
Omaha v Douglas County, 251 N.W 
262. 125 Neb 640 

ao. Ark —State v Baxter, 8 S.W. 
188, 50 Ark. 447. 

Cal—Andrews v, Pratt, 44 Cal. 309 
91. Ariz.—Hartford Accident & In¬ 


demnity Co V Wfunscott, 19 P.2d 
328. 41 Anz 439 
15 CJ. p 536 note 13 

“The purposes of a courthouse, 
public buildings, and a jail, which 
counties are required to erect and 
minister, are the administration of 
justice, the collection of the public 
revenue, aud the performance of pub¬ 
lic functions"—^Dunne v Hock Is¬ 
land County. 119 NB. 591, 595, 283 
Ill. 628—^Yakley v Johnson. 14 NE j 
2d 692, 693, 295 Ill-App 77 
22. Ill —Cook County v Chicago, 47 
NE 210, 167 III 109 
15 CJ p 536 note 14. 

2a. Ky—Commonwealth v. Payette. 
County, 39 SW2d 962, 964, 239 
Ky 485, quoting Oorpus Juris. 

N Y.—^Wadsworth v. Livingston 
County, 124 NY.S 334, 139 App. 
Div 832, reversing 116 NY.S 6. 

2ft. Ky—Shultz v Ohio County, 11 
S W.2d 702, 226 Ky. 633 
Kaudamus may lie to compel 
performance —Orange County v. 
Orange County, 34 P. 244, 99 Cal. 
571 

OAoe for oouuty school supeziuteud^ 
eut 

Ky.—Schultz V Ohio County, 11 SW. 

2d 702, 226 Ky. 633. 

Persons not within, statute 

<1) There is no duty to one not a 
county oflacer within a statute im¬ 
posing the duty to assign rooms to 
county ofllcers —^McDonald v. Mar¬ 
shall, 196 S.B. 671, 185 Ga. 438— 
Graham v. Merritt, 141 SE. 298, 166 
Ga 489. 

(2) So, as to 5ustice of the peace. 
—^McDonald v. Marshall, supra 

(3) So, as to solicitor ot city court. 
—Graham v. Merritt, supra 

(4) Who are county officers gener¬ 
ally see supra § 100 

25. Ala—^White v Hewlett, 42 So 
78. 143 Ala, 374. 

Ga—^McDonald v Marshall, 195 SE 
571. 185 Ga 43$. 

Ohio—State v- Babst, 119 N.E. 136, 
97 Ohio St. 64. 

Power to eject holdover 

(1) County authorities, on an oc¬ 
cupant's refusal to vacate, may or¬ 
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der the shenlC to take possession, 
although a justice of the peace may 
not be evicted within less time, after 
notice, than that required by law for 
the justice to legally change the 
place of holding his court—^McDon¬ 
ald V Marshall, 195 S E. 571, 185 
Ga, 438. 

(2) However, where occui)ant'8 re¬ 
fusal 18 based on a claim of right, 
the board must bring legal pro¬ 
ceedings and cannot proceed sum¬ 
marily.—^Watson v Scarborough, 40 
So. 672, 147 Ala. 689. 

28. Ark—Penix v Shaddox, 263 S- 
W. 389. 165 Ark 162 

15 C J. p 536 note 19 

27. Ark.—^Penix v Shaddox, 263 S. 

W 389, 166 Ark 152 
15 CJ p 536 note 20 
28- Ohio—State v. Babst. 119 NB. 

136, 97 Ohio St 64. 

15 C.J. p 586 note 24 [a]. 

Question for trial court 

Whether a room in a county court¬ 
house marked “chancery court” was 
or was not designated and set apart 
by the building commission for the 
use of the court is a question of 
fact for . the trial court —State v. 
Babst, supra 

29. Ala—^Watson v Scarborough, 40 
So. 672, 147 Ala 689 

Ill —^Yakley v. Johnson, 14 N.E 2d 
692, 295 Ill App. 77. 

15 C J p 536 note 24 
ShexifTs power respecting jails 
Colo—^Richart v Board of Com’rs of 
Boulder County, 33 P.2d 971, 95 
Colo 163. 

15 C.J p 686 note 24 [b] (1). (3). 
Register’s or recorder’s office 

(1) It has been held that if a 
register of deeds is content to have 
employees of an abstract company 
work in his office without payment 
of rent for space occupied, the coun- 

; ty court and other authorities have 
no power to require payment—Shel¬ 
by County V Memphis Abstract Co., 
203 SW. 839. 140 Tenn. 74, L.HA. 
1918E‘939 

(2) Under other authority, no one 
IS authorized to occupy any part of 
a recorder's office for the regular 
transaction of his private business 
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§ 170. - - Renting or Leasing 

a. County as lessor 

b. County as lessee 

a. County as Lessor 

If, and only if, the power is granted to them, county 
boards or courts have the power, subject to the limi¬ 
tations imposed, to lease county property. 

In accordance with the general rule, stated in § 
82, that county boards or county courts have no 
powers other than those conferred, such courts or 
boards have no power to rent or to lease property 
or franchises owned by the county, unless they are 
expressly or impliedly authorized to do so, as where 
they are given control of county property but the 
application of this rule has been, by one authority, 
limited to county property used or useful for county 
purposes,and the public use of a building must 
not be interfered with by the lease of a part there- 
of.52 A lease for a period extending beyond the 


term of ojEce of the board or court has been up- 
held.53 

The board’s decision as to the propriety or terms 
of the lease will not be disturbed except for fraud, 
corruption, or unfair dealing,54 but it cannot disre¬ 
gard a better offer for the premises 55 The power 
to lease can be exercised only within the limita- 
tions55 and in the manner57 prescribed, and only 
for lawful purposes.®5 

b. Connty as Lessee 

County boards have discretionary power to lease 
property for county purposes on complying with the 
conditions Imposed by law. 

A county has the power to enter into a lease and 
to become a tenant of real estate when the use 
thereof is needed to carry out any of its acknowl¬ 
edged powers and purposes,5® and the question as 
to the necessity of leasing such space is within the 
judgment and discretion of the county boarcL4<^ 


without the consent of the county 
board, even thou£:h the recorder does 
not object —^Hardin v Sangamon 
County, 71 IllApp. 103. 

3a Ala—Coming v. Patton, 182 So 
39, 236 Ala 354—Jackson v. Ball, 
100 So. 827, 211 Ala. 273. 

Ark—City of Fayetteville v. Balcer, 
6 S.W2d 802, 176 Ark 1030. 

Idaho —Johnson v. Young, 28 P.2d 
723, 729, 58 Idaho 271, quoting 
Oozpiai Juris. 

Ill—^Takley v. Johnson, 14 N.EI.2d 
692, 296 Ul.App. 77 
Iowa.—^Hilgers v. Woodbury County, 
206 N.W. 660, 200 Iowa 1318 
Neb—^Lindburg v Bennett, 219 NW. 
851, 117 Neb. 66. 

Ohio.—State ex rel Hoettinger v. 
City of Cincinnati, 31 Ohio NP,, 
NS., 230—State v. Mills, 20 Ohio 
NP.NS, 427. 

Okl.—Benedict v. Board of Com'rs 
of Lincoln County, 17 P.2d 464, 
161 Okl 60 

Tenn —^Henry v. Grainger County, 
290 SW 2, 154 Tenn, 676—Shelby 
County V Memphis Abstract Co., 
208 SW 889, 140 Tenn. 74, Ii.R.A. 
1918B 989. 

16 CJ p 687 note 27. 

Lease as not engaging In business 
A lease for a fixed rental to be ab¬ 
sorbed in part by Improvements 
which are to revert to the county on 
Its expiration, the rental to be en¬ 
hanced by a commission based on 
the volume of business of the lessee, 
IS not invalid as incurring any pe¬ 
cuniary liability on the county or 
engaging It in a private business.— 
Coming V. Patton, 182 So 89, 236 
Ala. 854. 

Subjection to repossession; definite 
tem 

‘"There is no reason why , . . 

[county real estate] should not be 


temporarily leased, subject to re¬ 
possession whenever the public needs 
so require The commissioners could 
not, however, lease for a definite 
term and thereby embarrass them¬ 
selves or their predecessors in using 
the property for public purposes ”— 
Minamax Gas Co. v. State, 170 NB. 
88, 36, 83 Ohio App 501 
mnety-nlna year lease of land 
held not equivalent to sale thereof, 
so that an option given to a third 
party to purchase if a sale be made 
IS not operative.—Lindburg v. Ben¬ 
nett, 219 NW. 861, 117 Neb. 66. 

Lease of oonoessions in connec¬ 
tion with public building or other 
property is upheld 
Oa ,—McGinnis v, McKinnon, 141 S. 

B. 910, 165 Ga 718. 

Tex—^Dodson v. Marshall, Civ App., 
118 S W 2d 621, error dismissed 
Power to distrain for rent due 
Miss—^Lewis V. Washington County, 
62 Miss. 160. 

STunmary removal of tenant under 
ultra vires lease by official charged 
with custody of property is proper — 
Takley v. Johnson, 14 N.B 2d 692, 295 
IlLApp. 77. 

31- Ga—^Killian v Cherokee Coun¬ 
ty, 160 SB 168, 169 Ga. 813 

33. Ohio—State v Mills, 20 Ohio 
N.P.,NS., 427. 

33- Ala—Corning v. Patton, 182 So 
39. 236 Ala 354 

Ohio.—State ex rel- Hoettinger v 
City of Cincinnati, 81 Ohio NP, 
NS. 230. 

Power of board to contract beyond 
term of office generally see infra 
§ 176 

34- Ala.—Coming v. Patton, 182 So. 
89. 286 Ala 354 
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35. N C —^Merchants Oil Co. v. 
Mecklenburg County, 194 SB. 114, 
212 NC 642 

36. Ill—^Yakley v. Johnson, 14 N. 
E 2d 692, 295 Ul.App. 77. 

37. Idaho ^^ohnson v. Young, 23 P 
2d 723, 729, 63 Idaho 271. quoting 
Corpus Jnxis. 

16 C J p 637 note 28. 

38. Ohio —State v. Mills, 20 Ohio 
NP..NS, 427 

39. N.Y,—^Davies v. New York, 88 
NY. 207, reversing 46 N Y Super. 
878, subsequent appeal 93 N.Y 
250, 4 N Y.Civ Proc. 290, reversing 
48 NY Super. 194. 

Under statute authorizing the 
board of county commissioners to 
‘‘purchase . . or lease any 

real or personal property necessary 
for the use of the county,” and to 
provide rooms for county purposes 
'when there are no necessary coun¬ 
ty buildings,” the latter words 
“clearly have reference to a present 
proprietorship of such buildmgs by 
a county; and were not Intended to 
refer to other like property tempo¬ 
rarily held and used under lease 
from the owner for similar coun¬ 
ty purposes ”—^Bennett v Petro¬ 
leum County, 288 P. 1018, 1019, 1020, 
87 Mont 436. 

Bxoessive Indsbtedness 
A contract for the lease Of & 
building by the county, which cred,|;- 
ed indebtedness beyond constitution¬ 
al and statutory limit, was held not 
to be valid as an effort to meet the 
needs of the circuit court ^Brewster 
V Deschutes County, 1 P2d 6017, 137 
Or. 100. 

40. Kan—^Browu County v. BaMott 
14 Kan. 627 

Mont—^Bennett v. Petroleum Coui^ 
ty, 288 P 1018. 87 Mont 436. 
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Power to provide for the permanent location of a 
building by erecting it has been held to authorize 
the hiring of a building for the purpose for a term 
of years.'*^ A board has been held to have the pow¬ 
er to lease for a pe;nod extending beyond its term 
of office 42 

Statutory or constitutional prerequisites or re¬ 
quirements for the leasing of property by coun¬ 
ties, 42 such as a demand by other officials on the 
county board,44 or the making of provision for the 
payment of the rent,45 must be complied with. 
However, it is held that, even though the lease is 
not authorized by law, rent may be recovered there¬ 
under, where the lessor was without knowledge of 
the illegal character of the act.45 

Where the lease is a valid one, containing the 
ordinary covenants against waste, the county is 
liable for the loss of the building by fire caused by 
the negligence of its officers.47 

§ 171. -Power to Mortgage 

A county cannot mortgage Its property without stat¬ 
utory authority. 

Without statutory authority, county commission¬ 
ers cannot mortgage the property of a county.42 
Statutory power to sell does not imply a power to 
mortgage.42 However, after the lapse of thirty 


years, during wffiich time the property had been sold 
in foreclosure proceedings to bona fide purchasers, 
a county was held estopped to set up the invalidity 
of a mortgage given by it.®® 

§ 172. - Sale and Conveyance 

a. Power to sell 

b Mode, manner, and terms of sale 

c. Contracts and conveyances 

d. Ratification, rescission, and restitution 

a. Power to Sell 

The power granted by statute to counties to sell 
their property may be exercised only within the limita¬ 
tions imposed. In the absence of such statute, authori¬ 
ties differ as to the existence of such power. 

Some authorities, without reference to statutes, 
hold that a county may sell its propertyat least 
when, in the judgment of the county board, it is no 
longer required for a county purpose ,®2 and it has 
been held that no specific grant of power is neces¬ 
sary to enable a county to convey to the state land 
held by it.®® Other authorities deny the power in 
the absence of statutory authorization ®4 The powd¬ 
er may be expressly or impliedly granted by stat¬ 
ute,®® where so granted it may only be exercised 
subject to limitations imposed, as that the property 
be unnecessary for county purposes,®® or unservice¬ 
able,®7 or that the consent of a majonty of the 


41. N.T,—^People v, Barle, 47 How. 

Pr. 370 

Sease by bnlULiiLir conunlssioiL to 
board of county commissioners and 
provision by the board for the pro¬ 
tection of the payment of the rent 
under the lease axe upheld.—^Bollin v 
Graydon, 181 SB. 467, 177 S.C 874 


42. Colo.—^Heberer v. Board of 
ComTs of Chaffee County, 293 P 
349, 88 Colo. 159. 

Bestxictlon. on pwroliAse of supplies 
A statute providing that “no con¬ 
tract for the furnishing of . . . 

books, stationery, records 
or other supplies shall be made for 
more than one year’" does not apply 
to prevent county from leasing prop¬ 
erty for use as a courthouse, since 
the words “or other supplies” mean 
other supplies similar to those speci¬ 
fied—Heberer v. Board of Com’rs of 
Chaffee County, supra. 

43. Bease of votlsig machines 
Ohio—State ex rel Fisher v Sher¬ 
man, 21 N.B2d 467, 136 Ohio St 
468. 

44b N.T,—Ford v. New York, 68 N. 
y. 640—Boiler v. New York, 40 
NY.Super. 523. 

4B, Iia'--Oestrehaii v. Police Jury, 
81 La-Ann 179. 

awwwa.1 appropriation held suflU 
deiit, and appropriation providing 


for the rentals for the full term of 
the lease held not required, v’lere 
the rent was to be paid monthly — 
Heberer v. Board of Com’rs of Chaf¬ 
fee County, 293 P. 849, 88 Colo, 159 

46. Pa—Dauphin County v Bnden- 
hart 16 Pa. 458. 

47. Kan —^Williams v. Kearny Coun¬ 
ty. 60 P. 1046, 61 Kan 708. 

48. Neb.—Stewart v. Otoe County, 
2 Neb. 177. 

16 C J p 637 note 36, 

49. NC.—Vaughn v. Forsyth Coun¬ 
ty, 24 SB. 425, 118 NC. 636. 

50. U S.—^Rummel v Butler Coun¬ 
ty. C.CMo., 93 F 804. 

51. Ark—Ivy v. Edwards, 298 S 
W 1006, 174 Ark 1167. 

WVa—McDonald v. Logan County 
Court, 120 S,B. 891, 94 WVa 
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16 C.J p 537 note 39. 

52. Ind.—Platter v. Elkhart Coun¬ 
ty, 2 N.E. 644, 103 Ind- 360, 370. 

53. Cal.—Los Angeles County v. 
Graves, 290 P 444. 210 Cal, 21. 

64. La—'Henderson v. City of 

Shreveport, 107 So. 139, 160 La. 
360. 


Wash —Carpenter v. Okanogan Coun¬ 
ty. 299 P 400, 163 Wash. 18 
15 C.J p 638 note 40. 

Statutory i>ower to mortgage does 
not include the power to sell—^Moss 
V. KaufCxnan, 33 S W. 20, 131 Mo. 
424. 

66. CaL—^Los Angeles County v 
Graves, 290 P 444, 210 Cal 21. 
15 C.J p 538 notes 41, 42 [a] 
County’s common claim for de¬ 
posits in an insolvent bank held 
personal property which could 
sold for less than the face value — 
Allen V Barnett, 64 S.W2d 399, 186 
Ark 494. 

*T7nder the separate soliool law, a 
county does not become the owner 
of the separate school buildings 
erected by the board of county com¬ 
missioners, in the sense that tht* 
board of county conSmissioners may 
sell or dispose of the same as county 
property.”—Oklahoma School Dist- 
No 71 V. Overholser, 87 P. 665, 17 
OkL 147. 

56. Pla—^Martin v. Townsend, 13 
So 887, 32 Fla. 318. 

15 C J. p 638 note 42. 

57. Ga.—^Killian v Cherokee Coun¬ 
ty, 150 SE 168, 169 Ga. 318— 
Goodin V. McRae, 135 S.E 911, 168 
Ga 293. 

15 C.J. p 688 note 43. 


1003 



§ 172 


COUNTIES 


20 aj.s. 


electors be secured^S The power of sale is subject 
to the limitation that a county cannot alienate, or 
dispose of for its own benefit, property dedicated to, 
or held by it in trust for, the public use.^® 

b. Mode, Manner, and Terms of Sale 

The legislature may prescribe the manner In which 
county property may be sold, including requirements as 
to notice of sale. It may intrust the exercise of the 
power of sale to county officers or bodies, whose decision 
as to sale may be Invalidated only for fraud or collusion. 

The legislature may prescribe the manner in 
which county property may be sold, and such pre- 
scnption must be complied with,®® so, it may re¬ 
quire, as the sole mode or one of the modes, that 
the sale be at public auction,®^ in which case the 
law regulating and controlling auctions applies to 
the sale.®2 Strict construction of statutes regulat¬ 
ing the sale of public property by county commis¬ 
sioners has been required.®® 

The legislature may intrust the exercise of the 
power of sale in a particular county official or 
body,®^ such as the county board or county court,®® 
a unanimous vote of which may be required for 


sale where the value of the property exceeds a cer¬ 
tain amount,®® but no title is transferred by an un¬ 
authorized sale.® 7 

Notice of sale. Unless advertisement is required 
by statute, it is not necessary to advertise the sale,®® 
but a statute requiring the publication of notice will 
be strictly construed,®® and must be strictly com¬ 
plied with ,70 so, a sale is void if it does not con¬ 
form to the notice of sale with respect to the 
amount of property involved^i or the terms of 
sale.7® 

Consideration. County property cannot be given 
away,7® and should not be sold for less than its 
known value.74 When a county board or court is 
acting within its discretionary powers, and in the 
exercise of its judgment as to the consideration for 
a disposition of county property, nothing short of 
collusion or fraud is sufficient to invalidate its de¬ 
cision as to a sale,7® and mere inadequacy or dis¬ 
parity of consideration is not sufficient to establish 
fraud.7® 

Except where a statute has a different effect,77 
a sale may be for a consideration other than mon- 


58. Neb—Stenbergr v State. 67 N. 
W. 190, 48 Neb 299, 69 N.W 849. 
60 Neb 127—Dougrlas County v. 
Keller. 62 NW 60, 43 Neb. 636. 
€k>xuient not regiuxed 
N D —Mountrail County v Wilson, 
146 NW 531, 27 ND 277. 

15 C J p 638 note 46 
53. WVa—^Keatley v Summers 
County Ct. 73 SE 706, 70 WVa 
267, Ann Cas 1913E 523 

15 C J. p 638 note 46 

60. Idaho—Johnson v Young*, 23 P 
2d 723; 729, 63 Idaho 271, quot¬ 
ing* Corpus Jiuis. 

Iowa —Smith v Standard Oil Co, 
256 NW 674, 218 Iowa 709. 

Mont —Franzke v Pergrus County, 
245 F 962. 76 Mont 150. 

Oltl—^Airy V Thompson, 6 P.2d 445, 
447, 164 Okl. 1. quoting Corpus 
Jans. 

16 CJ p 638 note 53. 

Sale on installment plan of a 
ranch owned by a county in its pro¬ 
prietary capacity held improper — 
Franzke v Fergus County, ,246 P. 
962, 76 Mont 1^0. 

61. Tex—Hardin County v. Nona 
Mills Co , Civ App., 112 S W 822 

15 C.J p 538 note 53 [a] 

62. Idaho—Kivett v Owyhee Coun¬ 
ty, 74 P.2d 87, 68 Idaho 372. 

63. Wash—Carpenter v. Okanogajn 
County, 299 P. 400, 163 Wash 18. 

64. Tenn —State v Knox County, 
54 SW.2d 973, 165 Tenn. 319. 

Tex —^Ferguson v Halsell, 47 Tex. 
421. 

15 CJ. p 638 note 48. I 


65- Or.—Feehely v Rogers, 76 P 
2d ^87, 169 Or 361, rehearing de¬ 
nied ^0 P2d 717. 169 Or. 361. 

16 C J p 638 note 50 

66. Kan—^Pan Kratz v. Boch, 268 
P 102, 126 Kan. 378 

67. NT—^Lindlots Realty Corpora¬ 
tion V Suffolk County, 16 N B 2d 
893, 278 NT 46, 116 ALR 1401, 
affirming 296 NT.S 599, 251 App 
Diy 340, motion denied 298 NT.S 
1009, 262 App Div. 753 

Wls—Rock County v. Weirick, 128 
NW 94, 143 Wis 600 

X>uty to ascertain authority 

The purchaser of county proper¬ 
ty IS bound at his peril to ascertain 
the scope of the authority of the 
agent with whom he is dealing — 
Carpenter v Okanogan County, 299 
P. 400, 163 Wash 18 

68. Tex.—^Edwards v. Lubbock 
County, Civ.App , 83 S W 2d 482 

69. Wash —Carpenter v Okanogan 
County, 299 P, 400, 163 Wash 18 

70- OkL—^Airy v. Thompson, 6 P. 
2d 446, 154 Okl. 1 

Wash —Carpenter v. Okanogan Coun¬ 
ty, 299 P 400, 163 Wash. 18 
15 CJ p 538 note 58 Ca] (4). 

Compliance h^d sufficient 
Kan —State v Board of Com*rs of 
Wyandotte County, 267 P 1, 126 
Kan. 170 

OompUanoe held insufficient ' 

Notice of sale of county property 
I which failed to include two calls of 
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description of property was held de¬ 
fective; and the fact that publican 
tion in one paper was for sufficient 
time did not satisfy statute, where 
publication in other required papers 
was insufficient.—Carpenter v 
Okanogan County, 299 P. 490, 163 
Wash 18. 

71. Wash —Carpenter v. Okanogan 
County, supra. 

72. Idaho.—^Kivett v Owyhee Coun¬ 
ty, 74 P2d 87, 58 Idaho 372 

73. Ariz.—^Holdren v Peterson, 82 
P2d 1095 

Tex.—Preeben v Whitehurst, Com 
App, 68 S W 2d 1026, reversing, 
Civ App., 45 SW2d 705 

74. Ill—McCord v Pike, 12 NE 
259, 121 Ill 288, 2 Am S R 85 

15 C J p 638 note 54. 

Fixing of Tnintmmn pxice required 
Ind—^Platter v Elkhart County, 2 N 
E 544, 103 Ind 360 

75. Ark.—Little Rock Chamber of 
Commerce v. Pulaski County, 168 
SW 848, 113 Ark 439 

Kan—^Missouri River, etc, R. Co. v 
Miami County, 12 Kan 482 
WVa—^McPonald v Logan County 
Court, 120 SE. 891, 94 WVa 773. 

76. Ark—^Little Rock Chamber of 
Commerce v Pulaski County, 168 
SW 848, 113 Ark...439. 

WVa—^McDonald v. Logan County 
Court. 120 S B 891, 94 W.Va 773* 

77. Wis.—S mith V. Barron County, 
44 Was. 686. 
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ey The legislature may authorize a sale on cred- 
c. Contxactg and CouTeyances 

A contract or deed for the sale of county property 
must be executed by the authorized officials in the form 
required by law. 

A contract for the sale of county land, made by 
a county court while acting as the county’s fiscal 
agent, is to be interpreted in the same manner as 
the contracts of individuals 80 Where the power to 
sell county property is intrusted to a board, an of¬ 
fer, to be effective, must be made to the board and 
not to the individual members thereof ,8i and a 
contract signed by the chairman without authoriza¬ 
tion by the board is ineffective.82 

Conveyances The mode of conveyance of title 
by a county has been said to apply to all titles of 
whatever quality.83 The deed should not contain 
covenants of warranty.*^ It must be executed by 
the proper official or board, as designated by or 
under the applicable statute and a seal may be 
required.86 xhe authority of one to convey county 
land as agent for the county, as recited in the deed, 
will be presumed, where the county records have 


been destroyed, and many years have elapsed since 
the execution of the deed;87 and, w'here it appears 
on the face of the instrument that the persons ex¬ 
ecuting it were acting in an official capacity, the 
deed is not invalidated by the fact that such persons 
signed as individuals,8® or that their authority is 
not expressly recited in the instrument.®® 

A deed of county property, although defectively 
acknowledged, may still be sufficient to pass the 
beneficial ownership or eqmtable title.®® 

d. Eatification, Rescission, and Restitution 

A sale of county property through an agent may be 
ratified by the county board. The county or the pur¬ 
chaser may rescind a sale on proper grounds, in which 
case the money paid must be refunded. 

Where a sale of county property has been made 
through an agent or special commissioner, the coun¬ 
ty board may ratify it by retention of the proceeds 
or other acts indicating its approval.® ^ Where a 
sale was unauthorized, the county may rescind,®2 
and, conversely, rescission may be sought against 
It on proper grounds ®® 

On rescinding, the county must refund the money 
paid,®4 with interest from the date of demand;®® 


78. XT S —Roberts v. Northern Pac 
R Co., Wis. 15 S.Ct. 756, 168 U.S 

. 1, 39 LEd 873 

15 CJ. p 539 notes 57, 58. 

BxdMmge 

W Va.—McDonald v Logan County 
Court, 120 SE 891, 94 W.Va. 773 

79. Neb—Stenberg v State, 69 N.W 
849, 50 Neb 127. 

80. Or—^Peehely v Rogers, 76 P.2d 
287, 293,, 169 Or 361, rehearing de¬ 
nied 80 P 2d 717, 159 Or 861 
‘•When the county court sold the 

land . negotiated the written 
contrajct, and supervised its perform¬ 
ance. it was acting as the fiscal. 
fin a n cial or managing agent of the 
county ... its authority was 
that of *an agent of a private cor¬ 
poration in the management of its 
fiscal affairs ’ ”—^Feehely v Rogers, 
supra 

Porfeitiire clause 

A county court is bound by a pro¬ 
vision in a contract requiring reason¬ 
able notice as a condition to forfei¬ 
ture of rights by the purchaser, even 
thouidi the statute groveming such 
sales might otherwise render auto¬ 
matic forfeiture available.—^Feehely 
V. Rogers, supra. 

81. Wis —^McCrossen v. Lincoln 

County, 14 N.W. 926, 67 Wis. 184 

88. Iowa,—Smith v Standard Oil 
Co., 256 N.W 674, 218 Iowa 709 
88. Tex—^Bell County v. Pelts, Civ. 
App.. 120 S W. 1065—Wallace v 
City of Coleman, 01vJ^X>., 80 S. 


W 2d 348, affirmed Stanbery v. Wal¬ 
lace, Com App, 45 SW2d 198 
Deed to paxt of strip of land 
A deed by a county, conveying a 
strip of land by definite bounds, 
which formed a part of a larger strip 
of land used for an abutment of a 
bridge, was held not to convey a re¬ 
versionary interest to the center line 
of the entire strip, nor any special 
interest therein —^Randall v. Board 
of Com’rs of Tippecanoe County, 131 
NE 776, 77 Ind App 320, error dis¬ 
missed 43 set, 262, 261 U.S 262. 
67 LEd 637 

84. Iowa —^Harrison v. Palo Alto 
County, 73 N.W 872, 104 Iowa 
383 

Mo.—^Henry v Atkinson, 60 Mo. 266. 

85. Fla.—^Martin v Townsend, 13 
So 887, 32 Fla 318. 

16 C J. p 639 note 70 
A majoxity of the hoerd must ex¬ 
ecute the deed—^Petrie v. Doe, 30 
Miss 698. 

86b Mo—^Harley v. Ramsey, 49 Mo. 
309 

15 C J p 639 note 72. 

87. Tex—^Hardin County v Nona 
Mills Co, Civ.App, 112 S W 822. 

88. IlL—Bestor v. Powell, 7 Ill. 119 
—Williams V Doe, 2 Ill 602 

OoBiveyaaioe by oounty oleA ae agent 
Where, by statute, the duties of 
the county agent for the sale of 
^real estate belonging to the county 
have devolved on the clerk of the 
county commissioners' court, a con¬ 

1005 


veyance of such real estate properly 
made ih the name of the county, and 
signed “Stephen B Gardner, agent 
of the county," is sufficient prima 
facie, and is certainly good, when 
supported by proof that such person 
was in fact the clerk of the county 
at the time, for the presumption will 
be that he executed it as such of¬ 
ficer—Gourley v Hankins, 2 Iowa 76. 

89. Mo—Henry v, Atkison, 60 Mo. 
266 

90b Tex—^Hardin County v. Nona 
Mills Co, Civ App, 112 S.W 822 

91. Ky—Cajrdwell v. Hargis, 71 S 
W 488, 24 Ky Law Rep. 1406 

Tex—Felts v Bell County, 132 S.W 
123, 103 Tex 616, reversing. Civ 
App, 120 SW 1065—^Woodward v. 
San Antonio Trkct Co, Civ App., 
95 SW 76. 

92. Neb.—Stenberg v State, 69 N 
W 849, 60 Neb. 127. 

93. N T —^Lindlots Realty Corpora¬ 
tion V. Suffolk County, 16 N E 2d 
393, 278 NY. 46, 116 ALR 1401, 
affirming 296 NY.S 699, 251 App 
Div 340, motion denied 298 NYS. 
1009, 262 AppDiv 753. 

Wash—Carpenter v. Okanogan Coun¬ 
ty, 299 P 400, 163 Wash 18. 

94. Mo —State v. Adams, 61 S.W. 
894, 161 Mo 349 

Neb—Stenberg v. State, 69 N.W. 849, 
50 Neb 127. 

95b Wash—Carpenter v. Okanogan 
County, 299 F. 400, 163 Wash. 18. 
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nor may it retain moneys acquired through misrep¬ 
resentation in connection with the sale of proper¬ 
ty;®® and a purchaser may recover for a shortage 
in the actual acreage, as compared with that ad- 
vertised.®^ However, the purchaser is not entitled, 
on rescission, to recover for work and labor per¬ 


formed on the property, although he may retain the 
produce which matured while he was in posses¬ 
sion.®® 

Where a valid sale has been made, the county has 
no power to sell the land to another person.®® 


V. OONTBAOTS 


§ 175- Capacity and Power to Contract 

Counties are capable of contracting, being generally " 
80 authorized by statute. 

A county is capable of contracting,^ it being gen¬ 
erally provided by the statutes of the different states 
that counties shall have the power to make all con¬ 
tracts necessary to the execution of their corporate 
objects and purposes.® Counties act individually in 
contracting within the powers given them, unless 
otherwise ordained.® 

§ 174. Limitations and Conditions Precedent 

A county may contract only in the manner and for 
the purposes provided by statute, and is not bound by a 
contract beyond the scope of its powers or foreign to its 
purposes, or which is outside the authority of the of¬ 
ficers making it. Knowledge of the limits of the powers 
of a county or its ofhcers to contract is chargeable to 
anyone dealing with the county or the county ofhcers 


The state legislature may prescribe the terms on 
which a county may voluntanly enter into con¬ 
tractual relations,^ and the county can contract only 
in the manner and for the purposes provided by 
the statute;® and can make no contract not author¬ 
ized by statute.® Statutory provisions governing 
contracts by county officers are restrictions for the 
protection of the people and should be so con¬ 
strued.'^ A county cannot, by contract, embarrass 
or surrender its ability to function in the future.® 

A county is not bound by a contract beyond the 
scope of Its powers or foreign to its purposes, or 
which is outside the authority of the officers mak¬ 
ing It ® In this connection it is the rule that the 
authority of a county board to make contracts is 
strictly limited to that conferred, either expressly 
or impliedly, by statute,regardless of benefit to 


98L N.Y—liindlots Realty Corpora¬ 
tion V Suffolk County, 16 N B3 2<i 
393, 278 N.Y.S 46, 116 A LR. 1401, 
affirming 296 NTS. 599, 261 App 
Div. 340, motion denied 298 NT.S 
1009, 262 AppDiv. 763. 

97- Tex—^Falls County v. Bozeman, 
Civ App, 249 S.W. 890. 

98. Wash.—Carpenter v Okanogan 
County, 299 P 400, 163 Wash 18. 

99- Ky—Cardwell v Hargis, 71 S 
W. 488, 24 Ky.Law Rep. 1406 

1. Ky—Crittenden County v. Con¬ 
ger. 11 Ky Op. 486 

2. N M —^Agua Pura Co. v. Las 
Vegas, 60 P 208. 10 NM 6, 60 L. 
RA. 224 

16 Cd p 540 note 84. 

3. Pa—Greene County v. Southern 
Surety Co, 141 A. 27, 292 Pa 304. 

4. Or.—Wilson v. Gilliam, 222 P, 
298, 110 Or. 166 

ModlflcatioiL of contract on. zatlfloa- 
felon. 

State in ratifying franchise con¬ 
tract between county and sewer com¬ 
pany may make changes therein.— 

Tonopah Sewer & Drainage Co v. 

Nye County, 254 P. 696, 60 Nev 172 

6. Ky.—^Leslie County v. Keith, 18 
SW.2d 1012, 227 Ky 663. 

NY.—New Paltz, H. & P. Traction 
Co. V Ulster County, 195 N.Y.S 
628, 202 AppJ^iv- 234. 


Sabnussiou to, and approval by, oeru 
tain ooun^ officers 

(1) It is sometimes provided that 
certain contracts shall not be bind¬ 
ing until they shall be submitted to, 
and approved by, certain specified 
county officers—^Pornoff v Nash, 23 
Ohio St. 336—16 CJ. p 543 note 14 

(2) Undei some statutes the comp¬ 
troller’s supervision of the fiscal af¬ 
fairs of the county does not embrace 
county contracts, and he cannot re¬ 
fuse to recognize contracts executed 
by county officers within their au¬ 
thority.—Thayer v. McCaslin, 171 A 
898, 314 Pa 553 

Xnjraranjoe against public liability 

A statute empowering county to 
make necessary contracts and such 
orders for disposition of Its property 
as interests of inhabitants require 
does not authorize contract for in¬ 
surance against public liability and 
property damage growing out of use 
of county motor vehicles where coun¬ 
ty would not be liable.—^Hartford Ac¬ 
cident & Indemnity Co v. Wainscott, 
19 P.2d 828, 41 Anz. 439. 

6. Ky.—Adams' Heirs v McCoy, 279 
SW 1103, 212 Ky. 781. 

7- Okl -^Austin-Western Road Ma¬ 
chinery Co, V. Board of Com'rs of 
Carter County, 11 P.2d 117, 160 
Okl 232 

8. Ala.—Harris v. Cope, 183 So 407, 
236 Ala. 416. 
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Contract extending beyond term of* 
members of board see infra § 176 

9. Ala.—Stone v. State ex reL Hol¬ 
combe, 173 So 63, 233 Ala 583— 
Weakley v. Henry, 86 So 46, 204 
Alcu 483 

Anz.—^Holdren v. Peterson, 82 P 2d 
1096—^Bank of Lowell v. Cox, 279 
P 267, 86 Ariz, 408. 

Mont —^Franzke v Fergus County, 
245 P 962, 76 Mont. 150—Stange v 
Hsval, 216 P. 807, 67 Mont 301 

N J.—^Myezs v Middlesex County. 186 
A 362, 14 NJ.M1SC 372. 

Okl—^Board of Com'rs of Delawaure 
County V. News-Dispatch Printing 
& Audit Co., 261 P. 606, 122 Okl. 
107—^Edelmann v. Board of Com’rs 
of Le Flore County, 237 P. 94, 110 
Okl 172—^Honnold v Board of 
Com’rs of Carter County, 177 P. 71, 
71 Okl 71. 

Pa —Henry Shenk Co v. Erie Coun¬ 
ty, 178 A 662, 319 Pa 100—^King¬ 
ston Coal Co V. Luzerne County, 
18 Pa Dist & Co. 284, 27 Luz.L. 
Reg. 55 

Utah—^News Advocate Pub. Co. v. 
Carbon County, 269 P. 129, 130, 72 
Utah 88, quoting Ckxejnui Juxis* 

Wash—^Reiner v. Clarke County, 241 
P. 978, 137 Wash 194. 

15 C J p 640 note 93. 

XO. Ga—J. G. McCrory Co of Geor¬ 
gia V Board of Com’rs of Roads 
and Revenues of Fulton County, 

. 170 S.E. 18. 177 Ga. 242. 
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the county or of value received and the same is 
true as to other county officers attempting to con¬ 
tract m behalf of the county .12 Sometimes the au¬ 
thority, and the limits thereof, of a committee or 
commission appointed by the county board are 
found in the orders or resolutions of the board 
and, where the undertaking has been authorized by 
a vote of the electors, the terms of the proposition 
set forth in the notice of election define the author¬ 
ity of the county board in contracting with refer¬ 


ence to the improvement 

One who contracts with a county is bound to 
recognize the statutory limitations of its power, 
and persons dealing with officers or agents of coun¬ 
ties are bound to ascertain the limits of their au¬ 
thority or power as fixed by statutory or organic 
law, and are chargeable with knowledge of such 
limits No estoppel can be created by the acts 

of such agents or officers in excess of their statu¬ 
tory or constitutional powers,!^ but an estoppel can 


Ill—^Dunne v. Rock Island County, 
119 N E 591, 283 Ill 628, error dis¬ 
missed Rock Island County v 
Dunne, 39 S Ct 10, 248 U.S. 532, 
63 LEd 405 

Ind —^Rexford v Board of Com'rs 
of Rush County, 151 N.B 830, 85 
Ind App 281 

Kan—^Beck v Board of Com'rs of 
Shawnee County, 182 P 897. 105 
ICan 325 

Okl-^Missouri State Life Ins Co v. 
Board of County Com*rs of Garvin 
County, 45 P 2d 1101, 1104, 173 
Okl. 26, citing Corpus Juris—West¬ 
ern Paint & Chemical Co v Board 
of Com'rs of Garfield County, 18 P 
2d 888, 161 Okl 300 
Tex—Childress County v. State, 92 
SW2d 1011, 1016, 127 Tex 348, cit¬ 
ing Corpus Jorlji, and conformed 
to. Civ App, 96 SW2d 1031—Hol¬ 
man V Broadway Improvement Co., 
Com App, 300 S W. 16, reversing 
Broadway Improvement Co v. 
Holman, Civ App , 297 S W 662— 
Roper V Hall, Civ App, 280 S.W. 
289. ' 

16 C J. p 541 note 94 

Contmots held imatithoxised or not 
Wnding on coiULty 

(1) Ordinance of parish police Jury 
adopted m 1907, imposing a tax of 
two and one-fourth mills on all prop¬ 
erty In parish for parish's crinunal 
expense for that year, providing that 
if Incorporated towns, including de¬ 
fendant, should pay into parish 
treasury the equivalent of two and 
one-fourth mills criminal expenses 
and three mills for school expenses, 
such town need not pay share of tax 
imposed, did not authorize jury's al¬ 
leged contract with defendant by 
which It agreed to pay certain sum 
as, its share of ^parish's criminal ex¬ 
pense for 1907,! in lieu of a tax — 
Police Jury of Parish of St Mary 
V Morgan City, 82 So. 370, 146 La. 
369. 

(2) The officers of a county and 
town had no authority to enter into 
a contract for the removal of a trac¬ 
tion company's tracks to the opposite 
side of a highway then being im¬ 
proved, and to obligate the county 
and town to give the traction com¬ 
pany the absolute, indefeasible, and 
perpetual nghb to enjoy the lands 


to which the railroad tracks should 
be removed, with the same exemp¬ 
tions as enjoyed by it in the lands 
then in use, since such authority is 
not given by Highway Law or by 
any other law—New Paltz^ HC. & P 
Traction Co. v. Ulster County, 195 N. 
Y S. 623, 202 App.Div. 234 

(3) Note executed by county pur¬ 
chasing agent for automatic coal 
burner for school is not enforceable 
against county because beyond au¬ 
thority of purchasing agent and 
county—^Keith v Henderson County, 
167 S.B 481, 204 NC 21. 

(4) In absence of express statute, 
board of county commissioners can¬ 
not bind county by contract to pay 
claim for injury from negligence in 
construction of bridge,—^Board of 
Com'rs of Seminole County v. Barker, 
249 P 296, 119 Okl. 206. 

(5) A county has been held to have 
no Implied power, eus incident to its 
express power to support and relieve 
the poor, to enter into a contract 
with an agent of the United States in 
charge of work relief projects to 
assume liability to workmen on such 
projects under workmen's compensa¬ 
tion laws and insure itself against 
such liability —South Dakota Emr 
ployers Protective Ass'n v. Poage,; 
272 NW. 806, 66 SD. 198 

(6) County's contract with persons 
installing plat system and collecting 
delinquent taxes for percentage of 
collections, together with penalties 
and interest, is void because except¬ 
ing state.—^Easterwood v Henderson 
County, Tex Com App., 62 S W 2d 66, 
reversing Henderson County v. 
Easterwood, Civ App, 54 SW,2d 897. 

11. Al€u—State ex reL Towle v. 
Stone, 181 So. 281, 236 Ala 82 

Okl.—^Edelmann v. Board of Com'rs 
of Le Flore County, 237 P. 94, 110 
OkL 172 

16 C.J p 541 note 96. 

12. Cal—^Hanhart v. Madera Coun¬ 
ty, 245 P. 444, 76 CaLApp. 290. 

Ky—Bath County v United Disin¬ 
fectant Co., 68 S.W.2d 239, 248 Ky 
111 . 

16 aj p 641 note 96. 

13. Tex.—^Payette County v. Krause, 
73 S.W. 51, 81 Tex Civ App. 569. 

16 CJ. p 541 note 97. 
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I4u Neb—^Keith County v Ogalalla 
Power, etc. Co., 89 NW 375, 64 
Neb 36. 

15. Cal —^Alameda County v. Ross, 
App. 89 P2d 460 

Ky—Leslie County v. Keith, 13 S.W. 
2d 1012. 227 Ky 663 

Miss—^Merchants' Bank & Trust Co 
V. Scott County, 145 So. 908, 165 
Miss 91. 

Okl—Western Psunt & Chemical 
Co V Board of Com'rs of Garfield 
County, 18 P.2d 888, 161 Okl. 300. 

Tenn—State v Lebanon & Nashville 
Turnpike Co., 268 S.W 627, 161 
Tenn 150. 

Va.—^Amencan-La France & Poamite 
Industries v. Arlington County, 178 
S.E. 783, 164 Va. 1. 

16. Ill—^Pauly V Madison County. 
123 N.E. 281, 288 IlL 266, reversing 
211 Ill App 13. 

Ind—Dickerson v. Board of Com'rs 
of Vigo County. 199 N.E. 881, 102 
Ind App. 277 

EAn —^Lewis v Bourbon County 
Com'rs, 12 Kan 186. 

Ky—^Farmer v. Marr, 38 S.W 2d 209, 
238 Ky 417. 

Mont.—^Lewis v. Petroleum County, 
17 P.2d 60, 92 Mont 663, 86 A.L.R 
576—Judith Basin County v Liv¬ 
ingston, 298 P 366. 367, 89 Mont. 
488, citing Ck)zpcu Juris —Stange v. 
Esval, 216 P 807, 67 Mont 301 

1 Okl —Shawnee News Co v Board of 
Com'rs of Pottawatomie County, 46 
P2d 668, 173 Okl. 106—Western 
Paint & Chemical Co. v. Board of 
Com'rs of ICingflsher County. 46 P. 
2d 643, 172 Okl. 599—Anadarko 

Funeral Home v. Scarth, 46 P 2d 
639, 173 Okl. 103—Graves v. Board 
of Com'rs of dmeirron County, 39 
P2d 532, 170 ’Okl 282—Western 
ipaint & Chemical Co v Board of 
Com'rs of Garfield County, 18 P.2d 
888, 161 Okl. 300—^Airy v Thomp¬ 
son. 6 P.2d 445, 448, 164 Okl. 1, 
quoting Coxpns Juris. 

Tenn—^McDonald v, Scott County, 87 
S.W.2d 1019, 169 Tenn 374—^Trotter 
V. Peterson, 66 S.W.2d 149, 166 
Tenn. 142. 

16 aj. p 641 note 991 

17. U.S.—Willis V. Wyandotte Coun¬ 
ty, Kan, 86 F. 872, 30 C.CA.. 4'46. 

Ohio—Clements v» Hamilton Couaity, 
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be raised by the acts of county officers within the 
scope of their authonty.^* 

G>ntracts made pnor to the enactment of a stat¬ 
ute are not affected by it.^® 

§ 175. Powers of County Board, Particular 
Boards, and Officers 

In general, contracts of the county are made by the 
county board, but under some statutes particular courts 
or officers are designated to make contracts A board, 
court, or commission, to bind the county by its contract, 
must act as a body. 

A county can contract only through the persons 


expressly provided by the statute 20 Generally, 
counties enter into contracts through the county 
board^i rather than through other county oflScers,^^ 
but in some instances through the county clerk,23 a. 
sole county commissioner managing the affairs of 
the county,24 the county court,2 5 fiscal court,20 or 
other designated officers or agents ,*27 and it is 
held that, where jurisdiction over a subject matter 
and power to deal therewith are conferred by stat¬ 
ute on county authorities, the further power to 
contract in regard to that subject matter will be 
implied 28 A statute authorizing the appropriation 
of money by the quorum court for agricultural ex- 


5 Ohio Dec, Repnnt, 126. 2 Am L 
Rec 729 

16 C J p 641 note 1. 

18. Bedtal in note 

Under resolution of Kentucky fiscal 
court authorizing making of note in 
anticipation of taxes and providing 
that presiding Judge should execute 
such note, the presiding judge had 
authority, in note reciting such res¬ 
olution and executed in the name of 
the county, to insert recital that 
every act, condition, and thing re¬ 
quired to be done and performed pre¬ 
cedent to its issuance had been done 
and been performed in compliance 
with constitution and laws—George 
A Byer & Co. v Mercer County, Ky., 
DCKy, 292 F 292, affirmed, CCA., 
Mercer County v Eyer, 1 P 2d 609. 

18. Md—County Corners of Harford 
County V Bel Air Suburban Im¬ 
provement Ass’n of Harford Coun¬ 
ty. 107 A 348, 134 Md. 648 

20. Ky—^Leslie County v Keith, 13 
SW2d 1012, 227 Ky 663 

21. Ill —McQueeney v. Whiteside 
County, 2 NB2d 853, 286 Ill App 
345 See Pauly v. Madison County, 
199 Ill App 225 

15 C J p 640 note 86 

Ckinnty oommissioiiers as chief «z- 
eontive anthoirlty 

In constituting the board of coun¬ 
ty commissioners the chief executive 
authority of the county government, 
the legislature vested the board with 
power to purchase personal property 
necessary for the use of the county — 
Magoon v Board of Corners of Valley 
County. 73 P 2d 80. 68 Idaho 317. 

22. Idaho.—^Magoon v. Board of 
Com’rs of Valley County, 73 P.2d 
80. 58 Idaho 317 

16 aj. p 540 note 86. 

OoBLtraots of nnanthoxlsed boards or 
officers held not binding 

(1) Boards of education—^Habino- 
witz v Douglas, 148 S.B 740. 168 Ga. 
697. followed in B. W. A. Rowles Co 
V. Douglas, 148 SB 741, 168 Ga 699 

(2) County school trustees—Collin 
County V. Schultz. Tex.CivApp. 243 
S.W. 609. 


(3) President of a county board of 
supervisors.—^Murphy v. Panther Oil 
& Grease Mfg Co. 179 So 879, 181 
Miss 882. 

(4) Sheriff. 

Ala —^Escambia County v. Dixie 
Chemical Products Co. 156 So 631. 
229 Ala 287 

Okl —^Board of Com'rs of Craig Coun¬ 
ty V. Germo Mfg Co, 176 P 902, 
71 Okl 237. 

23. Or—^Flagg v Marion County. 48 
P 693, 31 Or. 18 

TTnder statutes imposing duties on 
clerk 

Publicity Act. making it mandate- | 
ry on the county clerk to publish m 
a newspaper a list of all claims al¬ 
lowed agamst the county, necessarily 
gives the county clerk power to con¬ 
tract for such publication.—Nevada 
County V. News Printing Co, 206 S 
W. 899, 139 Ark. 602 

24. Ga.—^Burke v Wheeler County, 
187 SB 246, 54 GaApp 81, 

In the absence of statute a sole 
county commissioner managing af¬ 
fairs of county cannot make contract 
binding on county—^Killian v Cheio- 
kee County, 160 SB 158, 169 Ga 
313 

25. Ark—Smith v Hempstead Coun¬ 
ty. 21 SW.2d 178, 180 Ark 272— 
State V. B F. Leathern & Co, 282 
SW. 367, 170 Ark 1004 

County Judge without authority to 
contract 

(1) Under constitutional provision 
conferring power to make contracts 
on behalf of county on county courts, 
county Judge has no authority to 
contract on behalf of county, so that 
a claim against county for concrete 
culvert forms sold by claimant under 
contract with county judge >s prop¬ 
erly dismissed, where no order or 
judgment of county court had been 
entered approving contract—^Lyons 
Machinery Co. v. Pike County, 98 S 
W2d 130, 192 Ark 631 
' (2) A quorum court's action re- 

i questing county judge to make ordei 
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directing audit of county books was 
not binding on county, smd the coun¬ 
ty Judge’s action in entering into 
contract is not binding on county. 
—Rebsamen, Brown & Co v Van 
Buren County, 6 S.W 2d 288, 177 Ark. 
268 

2a. Ky—^Holbrook v Letcher Coun¬ 
ty, 4 SW2d 382, 223 Ky. 697 

Umltatioii on anthozlty 
Fiscal court of county is without 
authority to contract for furnishing 
ef ballot boxes, since sole power to 
adopt and contract therefor was 
vested in state election commission. 
—State Board of Election Com'rs v. 
Jetterson County, 84 SW.2d 23, 260 
Ky 274 

27. Ga—^Paulding County v. Scog¬ 
gins, 23 SB 845, 97 Ga. 263 

15 C J P 540 note 88 
Power of sheriff to pledge county 
credit see .the C J S. title Sheriffs 
and Constables S 49, also 57 CJ^ 
p 789 note 8 

28. Ga —Wright v Floyd County, 68 
SB 72, 1 GaApp 582 

DisoretioiuurT power 
Commission, created by statute 
with power to erect courthouse, is 
I invested with discretionary legisla- 
I tive and administrative powers — 
State V Bowles, 116 So. 662, 217 Ala 
458. 

Oontraots under x>ower to maxuige 
oooiLty fund ft 

Wheie the board is given power to 
care for county property and manage 
county funds, on the insolvency of a 
bank in which county funds are de¬ 
posited a resolution waiving interest 
on county's deposit with insolvent 
bank and extending time for payment 
IS authoiized, and the county board's 
agreement to accept conveyance of 
property of agricultural society and 
8LSsume mortgage thereon to insol¬ 
vent bank in which county had de¬ 
posit, in consideration of bank's re¬ 
opening, is likewise authorized.—- 
Mahnomen County v Klyver, 236 N, 
W. 891, 180 Minn. 423, 
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tension service to be spent in cooperation with the 
state extension service and the United States de¬ 
partment of agriculture under the direction of the 
county judge does not give the quorum court the 
power to make contracts for the expenditure of 
the money,nor give the state extension service 
or the department of agriculture the power to con¬ 
tract for services provided m the act or appoint 
agents to carry out its provisions.^® In the absence 
of any constitutional or statutory provision a county 
board may not enter into a jomt meeting with other 
agencies functioning as entirely separate depart¬ 
ments of the county and the state and thereby make 
a binding corporate contract by the adoption of a 
joint verbal agreement to pledge the faith and cred¬ 
it of the county.31 

Where a county board or court makes a contract 
for the county, the county is the contracting party, 
the board or court being merely the agency through 
which the county acts;®2 and the county is, of 
course, liable on contracts made by the board in the 
proper exercise of its powers.^® The board must 
make its contracts by official action,and a board, 
court, or commission, to bind the county on a con¬ 
tract, must act as a body, one member alone being 
without power to bind the county,35 even though 

as. Arfc. — Smith V. Hempstead Coun¬ 
ty. 21 Q.WU 178. 180 Ark 272— 

Searcy County v. Jordan, 206 SW. 

129. 186 Ark. 138. 

30. Ark—Smith y Hempstead Coun¬ 
ty. 21 SW2d 178, 180 Ark 272. 

31. NC—O’Neal v Wake County. 

145 SH 28, 196 NC 184 

32. Ky—Lee County v Hieronymus, 

42 S.W2d 730, 240 Ky. 490. 

Mo—^Aslin v Stoddard County, 106 
SW2d 472. 341 Mo 138. 

15 C J p 640 note 90 

33. Ariz —^Holdren v. 

P.2d 1095, 62 Anz 

34. Ala—^McKee v. Chilton County, 

97 So 610, 19 AlaApp 392 

35. Ala—^McKee v Chilton County, 
supra 

Ark—^Watson v Union County, 101 S 
W.2d 791. 193 Ark 659 
Ky—Johnson County v Castle, 17 S 
W 2d 260, 229 Ky 381—Leslie 

County V Keith, 13 S W.2d 1012, 

227 Ky 668—^Holbrook v Letcher 
County, 4 SW2d 382, 223 Ky. 697 
Hiss—^Lee County v James, 174 So 
76. 178 Miss 554 

Mo—Carter v Reynolds County, 288 
S.W 48, 315 Mo 1233 
NC.—O’Neal v Wake County, 146 S 
E 28. 196 NC 184—London v 
Board of Com’rs for Tancey Coun¬ 
ty, 136 SE 356, 193 NC 100 
Okl—^Board of Com’rs of Pontotoc 
County V. Carey, Lombard, Young 

200 J.S-64 


the county derives benefit therefrom and county 
officers cannot contract except in the manner pro¬ 
vided by statute, although substantial compliance 
with the statute may be sufficient 37 Courts will not 
interfere with contracts made by a board in the 
proper exercise of its discretion in the absence of 
fraud, corruption, or unfair dealing.^* 

A county board cannot by contract divest itself of 
the powers and duties which it has as trustee for 
the public.3® 

§ 176. - Contract Extending beyond 

Term of Members of Board 

In general, contracts extending beyond the term of 
the existing board and the employment of agents or 
servants of the county for such period, which tie the 
hands of the succeeding board and deprive it of its proper 
powers, are void. 

Although it has been held in some cases that the 
contract of a county board may be valid and bind¬ 
ing, even though performance of some part may be 
impossible until after the expiration of the term of 
the majority of the board as it then existed,^® yet 
the rule is that contracts extending beyond the term 
of the existing board and the employment of agents 
or servants of the county for such a period, which 

139. 218 App Div 643, reversing 216 
NTS. 84. 127 Misc 89. 

38. Ala.—Henry v Rogers, 97 So 
427, 19 Ala.App. 376 

39. Miss —Lamar County v. Tally 
& Mayson, 77 So. 299, 116 Miss 
588. 

40. Cal—Cope v Sutter County, 274 
P 750. 206 Cal 445 

Ind—Jessup v Hinchman, 133 N.E 
853, 77 Ind App 460 
Kan —State v Board of Com’rs of 
Wyandotte County, 293 P 325, 626, 
131 Kan. 747, quoting Coxpns Jnzls. 
Pa—Light V Lebanon County, 141 
A 291, 292 Pa. 494. 

15 C J. p 542 note 2 
Faxtionlar contracts held valid 

(1) Employment of courthouse jan¬ 
itor—^Aslin V Stoddard County, 106 
S W 2d 472, 341 Mo 138 

(2) Employment of the road engi¬ 
neer.—^Madison County Fiscal Court 
V Cotton, 117 SW2d 201, 273 Ky 
508. 

(3) Contract with corporation pro¬ 
viding for architectural services In 
construction of jail building, which 
contract was to extend beyond term 
of existing court—J N. McCammon, 
Inc, V Stephens County, 89 S.W2^ 
984, 127 Tex 49, reversing Stephens 
County V. J. N. McCammon. Inc, Civ 
App, 64 SW.2d 880. certified ques¬ 
tions answered 52 S W.2d 53. 122 Tex. 
148. which superseded. Com App.. 40 
S.W.2d 97. 


Peterson, 82 
429 


& Co, 61 P 2 d 736, 178 Okl IS— 
Western Paint & Chemical Co v. 
Board of Com’rs of Kingfisher 
County, 46 P 2d 543, 172 Okl. 699— 
Western Paint & Chemical Co v. 
Board of Com’rs of Washington 
CouiUy, 42 P 2d 533, 171 Okl 302— 
Western Paint & Chemical Co v 
Board of Com’rs of Garfield Coun¬ 
ty, 18 P 2d 888 . 161 Okl. 300—Jack¬ 
son V Board of Com'rs of Musko¬ 
gee County. 271 P 1041, 133 Okl 
263—^Board of Com’rs of Tulsa 
County V Tulsa Camera Record 
Co, 228 P. 1103, 103 Okl. 36. 

15 C J p 540 note 91. 

Xndividaal ooanpaign promises said 
agreements 
Individual promises by members of 
commissioners’ court are not obliga¬ 
tory on county, and the order of 
commissioners’ court, not campaign 
agreements or individual statements, 
determines how road bonds will be 
expended —Camp v Thomas, Tex Civ. 
App, 26 S.W.2d 470, error refused 

30 , Okl—^Board of Com'rs of Ponto¬ 
toc County V Carey, Lombard, 
Young & Co. 61 P 2d 736, 178 Okl 
13 —Western Paint & Chemical Co 
V Board of Com’rs of Kingfisher 
County, 46 P 2d 643, 172 Okl. 699 

37. Fla—Okeechobee County V Flor¬ 
ida Nat. Bank of Jacksonville, 160 
So 124, 112 Fla. 309. 

N.T—^Brown v Ward, 159 NB. 184, 
246 NY. 400, reversing 219 N.YS. 
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tie the hands of the succeeding board and deprive 
It of its proper powers, are void as contrary to pub¬ 
lic policy,at least in the absence of a showing of 
necessity of good faith and public interest.^^ Such 
want of power to contract beyond the term of the 
board is an exception to the right of the board to 
contract as a municipal arm of the state.43 

Contracts entered into by a board in the perform¬ 
ance of its statutory duty are not void because ex¬ 
tending beyond the term of office of the board.44 
In the making of such contracts the board is regard¬ 
ed as a continuous body, and the validity of its con¬ 
tracts is not affected by changes in the personnel of 
its membership.46 However, a contract of employ¬ 
ment extending beyond the term of the board, and 
which 4S mdefinite as to the term of the employ¬ 
ment, has been held subject to subsequent statutory 
provisions which affect the terms on which such 
contracts may be entered into.4® 

A contract entered into by a county officer au¬ 
thorized to make such contracts, and which is valid 
at the time it is made, does not become invalid be¬ 
cause of the expiration of the term of office of the 
officer making the contract.47 However, a contract 
entered into by a county officer shortly before his 
retirement from office for the purchase of supplies 
which will not be used until eighteen months there¬ 
after has been held void.4* 


§ 177. Particular Contracts 

The power to make particular contracts depends on 
the statutes authorizing such contracts and the con¬ 
struction of such statutes. 

The power of a county to make a particular con¬ 
tract depends on the constitution and statutes in the 
particular state,4» and the rules applicable to the 
construction of statutes generally, apply to statutes 
authorizing contracts.^O It is immatenal, in con¬ 
struing a statute to determine the county’s power to 
make a particular contract, that the contract would 
be for the best interests of the county A statute 
authorizing the expenditure of money for a partic¬ 
ular purpose does not authorize a contract involving 
an expenditure by a county, the primary purpose 
of which IS not the accomplishment of the statutory 
end, even though such may be incidentally effect- 
e(L52 

§ 178. —— Construction of Buildings and 
Other Improvements 

Contracts for the construction of buildings and other 
Improvements may be entered into on behalf of the 
county by the county board or such other county offlcera 
as are expressly or impliedly authorized to do so by stat¬ 
ute. The provisions of the statute must be followed and 
conditions precedent be complied with. 

Where a county board has express statutory au¬ 
thority to construct, to improve, or to repair county 
buildings, it has implied, and under some statutes 
express, power to do the same by contract and 
when, in making the contract, the board acts in 


41. Ala—Willett & Willett v Cal¬ 
houn County, 117 So. 811, 217 Ala. 
687, citingr Oorpnv JtixiB. 

Ariz —^Board of Supers of Apache 
County V. Udall, 1 P 2d 843, 38 
An* 497—Olmsted & Gillelen v 
Hesla, 211 P 589, 691, 24 Ariz 546, 
quoting Corpus Juris. 

Iowa.—Palo Alto County v. TJlrlch, 
201 NW. 132, 199 Iowa 1. 

Wash.—^King County v. TT. S Mer¬ 
chants* & Shippers* Ins Co., 274 P 
704, 706, 150 Wash 626, quoting 
Corpus Jnxis. 

Wyo—^Hyde v Board of Com*rs of 
Converse County, 31 P2d 75, 78, 
80, 47 Wyo 101, quoting Corpus 
Juris. 

16 C J. p 642 note 8. 

Smploymeut of au attoruey has 
been regarded as an exception to the 
rule that a county board may, when 
acting In good faith, make contracts 
which extend beyond the term of the 
Board—Jessup v Hinchman, 133 N" 
H. 853, 77 IndApp. 460—^16 C.J. p 542 
note 8 [b]. 

4S. Ohio —Franklin County v. Ranck, 
9 Ohio CirCt 301. 6 Ohio Clr.Dec 
138. 


43. Ala—Willett & Willett v. Cal¬ 
houn County, 117 So. 311, 217 Ala. 
687 

44. Colo.—Heberer v Board of 

Com'rs of Chaffee County, 293 P 
349. 88 Colo 159 

Xi oas e s of buildings for court¬ 
houses have been held valid. 

Colo—^Heberer v Board of Com'rs of 
Chaffee County*, supra. 

Mont.—^Bennett v. Petroleum Coun¬ 
ty, 288 P. 1018, 87 Mont 436. 

46. Mont —^Bennett v. Petroleum 

County, supra. 

4eL Ohio—State v Lutz, 146 N.B 
483, 111 Ohio St 333, error dis¬ 
missed State of Ohio ex reL Allen 
V. Lutz, 47 set 338, 273 TJ.S. 664, 
71 LBd. 824. 

47. Ark—Cleveland County v. 

Pearce, 287 SW 693, 171 Ark. 1146 
Ifew board of county oonunlsslosu 

ers could not cancel policy on coun¬ 
ty .property effective before term of 
commissioner expired—King County 
V. XJ S. Merchants* & Shippex*s' Ins 
Co., 274 P. 704, 150 Wash. 626. 

48. Ind—Momson v. Decatur Coun¬ 
ty, 44 3Sr.B3. 66. 1012, 16 IndJLpp. 
817. 


49. XdablUty Insurance for em¬ 
ployees 

County is not authorized to insure 
any of its employees against liabili¬ 
ty for their own wrongful conduct 
—^Hartford Accident & Indemnity Co 
V Wainscott, 19 P.2d 828, 41 Anz, 
439 

BOm Colo —^Zimmerman v Board of 
Com'rs of Routt County, 180 P. 
305, 66 Colo. 160 

61. Mont—Franzke v Fergrus Coun¬ 
ty. 245 P 962, 76 Mont 160. 

63. Ala,—Stone v. State, 186 So 727, 
223 Ala 426. 

Ettatute authorizing expenditure fox 
advertising does not authorize a con¬ 
tract by a county with a broadcast¬ 
ing station, where the primary pur^ 
pose of the contract is to induce the 
promoters to establish the station, 
and the advertising of the county la 
a secondary matter.—Stone v. State, 
supra 

S3. Qa,—^Mathews v. Hussey, 97 S. 

F 487, 148 Ga 526. 

Or—J M Dougan Co v. Klamath 
County, 193 P 646, 99 Or, 436. 

16 C.J. p 543 note 18. 
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good faith and within its statutory powers, the 
courts will not control its discretion 6^ Also, the 
county board sometimes has statutory power to 
grant franchises to, or to make contracts with, pub¬ 
lic service corporations relative to the making of 
public improvements or the furnishing of service ;55 
and, where it has statutory authority to buy land 
for a poor farm and to equip it with necessary im¬ 
provements, including fences, it also has power to 
agree with adjacent proprietors as to where the 
boundary line runs, and as to the manner in which 
a division or boundary fence shall be built and 
maintained.5® However, the authority of a county 
board to contract for the construction of a county 
building must be expressly or impliedly conferred 
by statute; it cannot arise from estoppel, accept¬ 
ance, or ratification,®*^ and the express provisions 
of the statute must be followed.®® So, too, condi¬ 
tions precedent to the construction of county build¬ 
ings must be complied with before contracts there¬ 
for will be valid.®® Some statutes provide that no 
contract shall be made for the erection of a public 
building at a pnce in excess of the estimates requir¬ 
ed to be made.®® A statute relating to contracts for 
construction of public or private works is not ap¬ 
plicable to a contract which is not one for the con¬ 
struction of any work, but is a contract for the pur¬ 
chase of material to enable a county to construct 
a public work.®l 

In the exercise of their authority relative to coun¬ 


ty buildings or improvements, county boards may 
employ such agents or servants as they choose to 
execute what they have determined on doing,®^ and 
under some statutes, agents or committees may be 
given power to enter into contracts.®® However, 
officers, committees, or commissions, other than the 
county board, have power to enter into contracts 
relating to public improvements only when duly au¬ 
thorized,®^ and then they must keep within the lim¬ 
its of their authority,®® and act together as a body, 
where there are more than One.®® 

Statutes authorizing the county board or the 
county court to appoint a commissioner of public 
buildings to superintend the erection of a court¬ 
house are construed not to prohibit the appointment 
or emplo 3 naient of more than one commissioner,®^ 
but to prohibit the allowance of compensation to, or 
for, more than one commissioner.®® 

§ 179. -County Printing, Records, and 

Supplies 

Contracts for printing and stationery, the Indexing 
and transcription of records, publication of delinquent tax 
lists, etc., or the purchase of supplies, can be made only 
by the county board or other officer authorized by statute 
to do so. 

By virtue of statutory provisions, it is generally 
within the power, and it is the duty, of a county 
board to contract for all county printing and sta¬ 
tionery.®® It is also usually the power and duty of 


54. Or—J. M. Dougan Co. v. Kla-, 

math County, supra^ I 

15 C J p 543 note 19. 

55. N M — Agns. Pura Co. v. Ias 
V egras, 60 P. 208, 10 NM 6, 60 L. 
HA 224. 

15 C J p 548 note 20. 

5& Minn.—^Houston County v Burns, 
148 NW. 116, 126 Minn. 206 

67. Tex.—Stratton v Kinney Coun¬ 
ty. CivApp.. 137 S.W 1170. 

58. Mo—^Hillside Securities Co v. 
Minter, 254 S.W. 188, 300 Mo 880. 

59, Kan.—^Eberhardt Constr Co v^ 
Sedgr^ck County, 164 P. 281, 100 
Kan 394. 

15 C J. p 643 note 25. 

Merbhod of xaUAng funds 

Where a statute provides a specific 
method for raising: funds for con¬ 
struction of a county jail and for 
remodeling courthouse, following: 
such method is not essential to a 
contract for such improvements 
where the county has funds on hand 
available for such purpose —Otoe 
County V. Kelly, 266 N.W. 766, 130 
Neb. 869. 

Notloe of IntwrtlOM 

Board of county commissioners is 
not authorised to contract for plans 


and specifications or building of 
courthouse before publication of no¬ 
tice of intention, and a contract for 
plans and specifications for new 
courthouse, executed prior to publica¬ 
tion of notice of intention to build, 
held void.—Tonim & Bramblet v. 
Board of Com’rs of Mayes County, 
299 P 896, 149 Okl 183. 

60. Ohio —State v Franklin Coun¬ 
ty, 1 Ohio CirCt 194, 1 Ohio Cir 
Dec 106 

15 C J. p 543 note 13. 

61. La—^Police Jury of Parish of 
Terrebonne v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
130 So. 341, 171 Da. 237. 

62. Ky—^Lawrence County v. Law¬ 
rence Fiscal Court. 229 S.W. 139, 
191 Ky 46 . 

15 C.J. p 544 note 26. 

Architeots 

(1) County commissioners are au¬ 
thorized to contract for architect’s 
services in designing, courthouse and 
Jail.—^Martin County v. Hansen, 149 
So 616, 111 Fla. 40 

(2) County’s contract for employ¬ 
ment of one not licensed architect 
I for preparation of plans for bridge is 
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valid—Cope v. Sutter County, 274 P. 

750, 206 Cal. 445 

15 C J. p 544 note 26 [a]. 

63. Ind —Carroll County v. O’Con¬ 
nor, 35 N.B. 1006, 37 N.B. 16, 137 
Ind. 622. 

15 C J. p 544 note 27. 

64. Ill—See Scown v. Cook County, 
199 IllApp. 351. 

Pa.—^McKelvy v. Allegheny County 
86 A 621, 238 Pa. 580. 

65. US —^Kinney v Manitowoc Coun¬ 
ty, Wis., 135 P. 491, 68 C.C.A, 203 

15 C.J. p 644 note 29 

66. Or.—J. M. Dougan Co. v. Kla¬ 
math County, 193 P, 646, 99 Or. 
436. 

15 C.J. p 544 note 30. 

Necessity of board acting as body in 
making contracts generally see 
supra § 175. 

67. Ark—wizard County v William¬ 
son. 184 S.W. 420, 122 Ark 596 

68. Ark.—wizard County v. William¬ 
son, supra. 

16 C J p 544 note 32. 

69. Cal.—^E’randzen v. San Diego 
Co-^nty, 35 P. 897, 101 CaL 317 

15 C.J. p 544 note 33. 

KOoiULty pziatliig" Is a statutory 

phrase which has been held to in- 
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county commissioners or courts to contract for in¬ 
dexing or transcribing county records but in 
some jurisdictions they have no power to contract 
with the county clerk for indexing or for work on 
indexes.71 A statute vesting in a certain court the 
power to direct new indexes to be prepared and 
made, and making it the duty of the proper officers 
of the county to obey the order of the court by 
causing the indexes to be prepared and made by 
some competent persons appointed by them, respec¬ 
tively, does not forbid the performance of the in¬ 
dexing under contract, even though a reasonable 
profit to the contractor is included within its 
termsJ^ In the absence of statutory authonty a 
county board cannot contract for a transcnpt of 
such records of another county, from whose terri¬ 
tory such county was organized, as relates to the 
title of lands in its county.*^® No express statutory 
authonty is necessary to enable a county board to 
contract for the replacement of lost records,^4 and 
its authority is not affected by an agreement of the 
state to pay a portion of the cost of replacementJ® 
Commissioners of a courthouse distnct have no au- 

clude a newspaper publication of a 
list of nominations for state and 
county officers —^Montezuma County 
V. Frederick, 115 P. 614, 616, 50 Colo. 

464 

Statatoary rarisrlctlous 

(1) A statute forbiddinsr the coun¬ 
ty commissioners to award a contract 
for county printing to a paper which 
has not been published in the coun¬ 
ty for one year is not unconstitu¬ 
tional as levying an indirect tax on 
the inhabitants of the county, since 
a county is but a political subdivi¬ 
sion of the state, and the state may 
provide the terms on which it will 
purchase needed supplies —State v. 

Board of Com’rs of Liberty County, 

225 P. 889. 70 Mont 252 

(2) The provision that it is the 
duty of the commissioners to con¬ 
tract with a newspaper published at 
least once a week and of general cir¬ 
culation, published within the coun¬ 
ty and having been so published con¬ 
tinuously for at least one year im¬ 
mediately preceding awarding of 
such contract, is not contradictory 
of the clause that the contract shall 
be let to the newspaper that in the 
judgment of the county commission¬ 
ers shall be most suitable for per¬ 
forming such work, as the only pa¬ 
pers which can be considered by the 
board are those which have been 
published in the county for one year, 
and, when there are bids from two 
or more such papers, the commission¬ 
ers may use their discretion as to 
which shall receive the contract — 

Stange v. Bsval, 216 P. 807, 67 Mont 
SOL 


thonty to contract for the indexing of the records 
of the distnct where the power to make such con¬ 
tracts IS vested in the county judge and the justices 
of the peace residing in such district*^® 

In some states the board has power to contract 
for the making of lists of all property within the 
county, its valuation, owners, etc ,77 and under 
some statutes the county treasurer is authorized to 
contract for the publication of delinquent tax 
lists,78 while under others the commissioners' court 
is authorized to contract for the publication, at a 
specified rate per descnption,78 

Under some statutes the board of county com¬ 
missioners is the designated agent for the purchase 
of supplies ;80 and laws regulating contracts for 
supplies by county officers are not affected by a 
constitutional provision applicable only to contracts 
for supplies for the state legislature or other de¬ 
partments of the state government, counties not be¬ 
ing departments of the state.®i There is statutory 
authonty in some states for the purchase by the 
county board of courthouse fumiture®^ and automo¬ 
biles ,83 but in jurisdictions where the county board 

Civ.App., 191 S W 787, affirmed, 
ComApp, 221 SW. 948 

80, Okl —^Edelmann v Board of 
Com’rs of Le Flore County, 237 P 
94, no Okl 172. 

Discretionairy i>ower 
Although board of supervisors or 
purchasing agent has discretion in 
purchasing county supplies, such dis¬ 
cretion must be reasonably exercised 
for the public good, in view of leg¬ 
islative purpose of economy and ef¬ 
ficiency The statutory powers of 
boards of supervisors and purchasing 
agents in imrehasing county supplies 
are intended for benefit of the pubhc, 
not for benefit of dealers in supplies, 
and, where a county officer’s work 
can be more efficiently done with one 
article than with another of similar 
value, and no issue of economy is 
involved, failure to purchase arti¬ 
cle which would best contribute to 
public good IS abuse of discretion 
<Jf board of supervisors and purchas¬ 
ing agents irrespective of policy of 
eQuitable distribution of county pur¬ 
chases among various sellers—^Lam¬ 
bert V Fenelon, 77 P 2d 268, 25 Cal 
App 2d 142. 

81. Miss—State v. Senatobia Blank 
Book & Stationery Co, 76 So 258, 
116 Miss. 254, AnnCasl918B 963 

88. Ind —^Huntington County v. 

Pashong, 83 NB 383, 41 Ind.App. 
69. 

83. Ala—^Ensley Motor Co v' 

O'Rear, 71 So 704, 196 Ala. 481 
N.T.—Porter v. Fletcher, 138 N.T.S. 
657, 153 AppDiv. 470, affirmed 105 
N.E 1096, 211 N.T. 624. 


Where authority given, to other body 
County’s function respecting delin¬ 
quent irrigation distnct taxes ceased 
on assignment of certificate of sale 
to distnct, hence county’s subsequent 
contract for publication of notice of 
sale was void—News Advocate Pub 
Co V. Carbon County, 269 P 129, 72 
Utah 88 

TO. Or.—^Burnett v. Markley, 31 P 
1050, 23 Or. 436 

Pa—^Russell Index Co v Susque¬ 
hanna County Commissioners, 7 Pa 
Dist & Co 145 

15 C J p 544 note 34. 

71. NY—^Wadsworth v. Livingston 
County, 112 NE 161, 217 NY 484, 
distinguishing Wile v. Wilson, 93 
NY 266, reversing 25 Hun 309. 

16 C J p 544 note 86. 

78. Pa—^Nicely v Raker, 96 A 666, 
260 Pa 386. 

73. ND—^Erskine v Steele County, 
60 NW. 1060, 4 ND 339, 28 LR 
A 646. 

16 C J. p 545 note 38. 

74. Ala—Clark v Bagerton, 93 So 
465. 207 Ala 491 

75. Ala—Clark v. Bagerton, supra 
76^ Ky —Campbell County Court¬ 
house Dist V. List, 171 SW 467, 
161 Ky 681. 

77- Md—Tasker v Garrett County, 
33 A. 407, 82 Md. 150. 

16 C J p 545 note 39. 

78. NM.—^Torres v. Board of Coun¬ 
ty Com'rs, Socorro County, 171 P. 
610, 28 NM 700, 

15 C J. p 512 note 34. 

79. Tex,—^Potter County v. Boesen, 
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has neither express nor implied statutory authority 
to purchase an automobile,it has no authority to 
hire one.^® Where an individual officer has been 
authorized to purchase supplies, his authority may 
be revoked by a resolution of the county board pro¬ 
hibiting anyone from making purchases for the 
county, but sufficient notice of such resolution must 
be given to persons who previously dealt with the 
formerly authorized officer,®® and, where insuffi¬ 
cient notice is given, the county may be estopped 
to repudiate the debt on the ground of lack of au¬ 
thority of the officer.®*^ A county clerk who is au- 
thonzed to purchase supplies for the county cannot 
bind the county for goods not delivered.®® 

Power to contract in reference to the above nam¬ 
ed matters does not inhere m, or belong to, other 
county officials,®® unless expressly conferred by 
statutebut the county board has, within whatev¬ 


er limitations are placed on it by statute,®^ a dis¬ 
cretion which is not reviewable by the courts.®^ 

§ 180 . - Elmployment of Agents and 

Servants Generally 

County boards have Implied power to employ agents 
or servants in proper cases, but agents and ser^nts may 
not be employed to perform acts which the board is 
unauthorized to do, or to perform official duties calling 
for an exercise of discretion of the board, or to perform 
acts which are part of the official duties imposed by 
statute on the board or on some other county or state 
officer. 

County boards, in the absence of positive legal au¬ 
thority so to do, cannot in any case hire or employ 
an agent or servant to exercise powers which such 
boards cannot themselves exercise,®® nor can they 
validly employ one in matters in relation to which 
they have no duty or authority.®^ Neither can such 


Ky —^Hollis V. Weisaiii'erer. 134 
SW. 176, 142 Ky. 129, 185 S.W 410, 
143 Ky 72 

15 C J p 545 note 42. 

85. Ky.—^Miles Auto Co v Dorsey, 
174 SW 502, 163 Ky 692 

86. La—Germalene Chemical Co. v. 
Polipe Jury of Grant Parish, 123 
So 426, 11 LaApp. 211 

87. La —^American Disinfecting: Co, 

V Police Jury of Grant Pajish, 120 
So 135, 10 LaApp. 389 

88. Kan,—State Bank of Commerce 

V Marion County, 96 P 496, 78 
Kan. 813. 

89. Okl—Board of Com'rs of Dela¬ 

ware County V. News-Dispatch 
Printing & Audit Co, 251 P 606, 
122 Okl 107—News-Dispatch Print¬ 
ing & Audit Co V Board of Comers 
of Le Flore County, 240 P 64, 112 
Okl 138—^Edelmann v Board of 
Com*rs of Le Flore County, 237 P 
94, 110 Okl. 172—^Board of Com*rs 
of Tulsa County v Walker-Taylor 
Co, 231 P 252, 104 Okl 261—Board 
of Com’rs of Tulsa County v Co¬ 
operative Pub Co., 281 P 251, 104 
Okl. 262—^Board of Com'rs of Tulsa 
County V News-Despatch Print & 
Audit Co, 231 P 250, 104 Okl 260 
—^Board of Com’rs of Tulsa Coun¬ 
ty V Tulsa Camera Record Co., 
228 P 1103, 103 Okl 36 I 

Tex.—Collin County v, Schultz, Civ 
App, 243 S W 609 
15 C.J. p 545 note 44 
IndivldTial memlier of hoard 
Where price of disinfectants for 
jail and courthouse exceeded one hun¬ 
dred dollars, individual member of 
board of supervisors had no authori¬ 
ty to contract therefor—^Franklin 
County V American Disinfectant Co, 
121 So 271, 153 Miss 583. 

Oouai^ clerk buying postage for 
county without authority acts at his 


periL—^People V- White, 255 P, 463, 
81 Colo. 815 

Sheiriff 

(1) Sheriff of county was held not 
authorized to contract on behalf of 
county for office supplies, precluding 
recovery under such contract.—^Board 
of Com’rs of Adair County v Moms 
Disinfecting Co., 299 P 431, 148 Okl 
127. 

(2) Contract of purchase by sher¬ 
iff and contract hy warden exceeding 
one hundred dollars was not bind¬ 
ing on county under resolution re¬ 
quiring consent of board of com¬ 
missioners to such contracts—^Ameiv 
ican Disinfecting Co, v Wheeler 
County, 189 S E 678, 37 Ga.App 243 

(3) In action against county to re¬ 
cover cost of printing advertisements 
of sales of property by virtue of 
levies made under execution issued 
by court of law or equity, count 
which based liability on alleged agen¬ 
cy between sheriff who ordered the 
printing and the county was stricken, 
since cost of advertising sales was 
not within category of costs or fees 
for which a sheriff is required to 
account to county, and it would not 
be presumed that printer’s fees had 
been collected by sheriff and turned 
over to county for purpose of pay¬ 
ment.—Monmouth County Pub Co. v. 
Monmouth County, N J Sup., 197 A. 
420. 

16 C J p 645 note 44. 

AnthozisatloiL of agent 

A requirement of a statute as 
to authorization of agrent to pur¬ 
chase supplies for county, is not 
dispensed with, even though a claim 
may not be defeated, by reason of 
failure to follow prescribed legal 
steps—Kansas City Sanitary Co. v 
Laclede County, 269 SW. 3«5, 307 
Mo 10 


90. Ark—^Madison County v. Simp¬ 
son, 293 SW 34, 173 Ark. 766 

15 C J. p 545 note 45 
OonxLty budget law, having for 
Its purpose the fixing of the amount 
which may be expended in any one 
year for the operation of county of¬ 
fices and limiting operating expenses 
to the amount so fixed, does not con¬ 
fer authority on a county officer to 
purchase personal property for the 
use of the county, and a claim 
against county for automobile pur¬ 
chased by sheriff was properly re- 
3ected as an unauthorized purchase, 
notwithstanding automobile was 
used by sheriff, that allowance for 
such an item of expense had been 
made in budget, and that unexpend¬ 
ed balftnce in fund for other probable 
expenses was sufficient to cover the 
claim —^Magoon v. Board of Com’rs 
of Valley County, 73 P 2d 80, 68 Ida¬ 
ho 317 

91. U.S.—^Hill County v Shaw etc, 
Co, Mont, 225 F. 475, 140 CCA. 
523 

15 C J. p 546 note 46. 

92. Ind.—^Henry County v. Gillies, 
38 NE 40, 138 Ind 667. 

15 C J. p 645 note 47. 

Quality and cost of stationezy 

Under an act authorizing county 
commissioners to direct the comp¬ 
troller to advertise for tax receipts 
for use by the treasurer, the ques¬ 
tion as to the quality of the paper 
to be used and the cost of the same 
IS wholly within the discretion of 
the comimssioners—^Allegheny Coun¬ 
ty v. Gner, 26 Pittsb Leg.J ,N.S, Pa., 
380. 

93- Ala—Bice v Foshee, 97 So. 764, 
19 Ala.App. 421 
15 C J. P 546 note 49 

94. Ala.—State ex reL Towle v. 
Stone, 181 So. 281, 236 Ala. 82. 
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boards delegate to agents or servants employed by board or its successors.^ In the absence of proper 
them the performance of official duties calling for authorization a county board cannot bind the coun- 
an exercise of discretion on the part of the board;®® ty to pay for services that may be rendered or paid 
but a stipulation that plaintiff's compensation was to for at some future undetermined date.2 Only such 
be fixed by the county judges after rendition of the services as are properly chargeable against the 
services is not such a delegation,®® Also it is with- county may be contracted for,® and, where the mat- 
out the power of a county board to employ, or to ter of emplojment of persons for particular serv- 
contract Vith, a person to perform acts which are ices is expressly and fully covered by statute, the 
part of the official duties imposed by statute on the board has no power to exceed the authority confer- 
board or another county officer®^ or on an officer red.^ With these limitations county boards have 
of the state.®® A county board cannot so contract implied power to employ such agents and servants 
with an individual for services as to destroy or im- as may be required for county purposes and which 
pair its power to contract with other individuals are not otherwise provided for by statute or by the 
to perform similar services,®® and an exclusive con- state constitution;® and the wisdom and expediency 
tract for services is void and not binding on the of making a particular contract of employment is 


Ark.—^Buron v Little River County, 
265 S W 49. 165 Ark. 482. 
SxnployiiieiLt of oow tester 

A statute merely authorizing- a 
county to establish and maintain an 
agricultural representative does not 
impliedly authorize the county to 
employ cow tester at county's ex¬ 
pense —Spaulding v Wood County, 
260 N.W. 473, 218 Wis. 224 

95. Or.—^West v Coos County, 237 
P 961. 963, 116 Or. 409, 40 A L R 
1362, quoting Corpus d^orls. 

Tex.—^Headlee v- Fryer, Civ.App, 
208 SW. 213, error disnussed by 
agreement. 

16 CJ P 645 note 50. 

96. Or.—West v. Coos County, 237 
P. 961, 116 Or. 409. 40 ALR, 
1362 

97. U S.—^Dexter Horton Trust & 
Savings Bank v, Clearwater Coun¬ 
ty, Idaho, Idaho, 248 P 401, 160 C 
CA 411, affirming, D.C, Dexter 
Horton Trust & Savings Bank v 
Clearwater County, 236, F. 743 

Ala—^Bice V. Foshee, 97 So. 764, 

19 Ala.App. 421. 

CaL—Skidmore v. Amador County, 
59 P 2d 818, 7 CaL2d 37—Tax Fac¬ 
tors V Marin County, 66 P2d 666, 

20 CalApp.2d 79. 

Colo.—^People v. White, 266 P. 468, 
81 Colo 816. 

HL—^People V. Harding, 164 N.E. 827, 
333 IlL 384. 

Mont.—Simpson v. Silver Bow Coun¬ 
ty. 285 P. 196, 87 Mont. 88—State 
V. Kuhr, 283 P. 768, 86 Mont 377. 
N.M.—^Fancher v. Board of Com'rs 
of Grant County, 210 P. 287, 28 
NM. 179. 

K.D,—^Murphy v, Swanson, 198 N.W. 

116, 60 H.D. 788. 32 A L.R. 82 
Ohio.—Gorman v. Heuck, 180 N.E. 67, 
41 Ohio App. 463. 

Old—James v. State, 16 P.2d 691, 
160 Okl. 99—^Board of Com'rs of 
Tulsa County v. Walker-Taylor 
Co., 231 P. 262. 104 Okl. 261—Board 
of Com'rs of Tulsa County v. Co¬ 
operative Pub. Co., 281 P. 261, 104 
OkL 262—^Board of Com'rs of Tul¬ 


sa County V News-Despatch Print 
& Audit Co, 231 P. 260. 104 Okl 
260—Board of Com'rs of Tula? 
County V Tulsa Camera Record 
Co, 228 P. 1103, 103 Okl 35— 
Whittinghill V. Board of Com'rs of 
Woodward County, ‘ 174 P 489, 68 
Okl. 320, 11 A.L R 910—Jackson v 
Board of County Com'rs of Garvir 
County, 167 P 227 66 Okl 76 
Or—Bumess v Multnomah County 
60 P 1005, 87 Or 460. 

Tex—^Navarro County v. Tullos, Civ 
App, 237 SW 982, error refused 
Wash—^Northwestern Improvement 
Co. V. McNeil, 170 P. 838, 100 
Wash 22, 

16 C.J, p 646 note 61 
PaztlonlBr oontxaots held Invalid 

(1) Hiring of private individual 
where duty of preparing assessment 
rolls rested on county assessor — 
State V. Field. 172 P 1186, 24 N.M 
168. 

(2) Employment of persons in con¬ 
nection with collection of taxes. 

Qa—^Decatur County v Roberts, 126 

S B 460, 169 Ga. 528, reversing 
124 SE 810, 32 GaApp. 771, and 
former Judgment vacated 126 S.E 
567, 33 Ga.App 437. 

Mo—^King V Manes County, 249 S 
W 418, 297 Mo 488 
SD—Pearson v Johnson, 238 NW 
644, 69 SD 168 

Wis —State ex rel. Buchanan v. 

Cole, 260 N.W. 467, 218 Wis. 187. 
Test of validity of employment 
In determining whether the coun¬ 
ty commissioners may employ pri¬ 
vate individuals to do the work of 
officers prescribed by statute, the 
test IS not whether the duty is pri¬ 
mary or secondary, but whether pro¬ 
vision has been made by law for 
the accomplishment of the end, or 
the doing, of the work.—^Fancher v. 
Board of Com'rs of Grant County, 
210 P 237, 28 N.M. 179. 

98. Mont.—Judith Basin County v. 
Livingston, 298 P. 356, 89 Mont. 
488. 

N.M.—Fancher v. Board of Com'rs pf 
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Grant County, 210 P. 237, 28 NM 
179 

15 CJ p 646 note 52. 

99. Okl—Scott v Board of Com’rs 
of Muskogee County, 227 P 448 
100 Okl 77. 

1. Okl—Scott V. Board of Com'rs 
of Muskogee County, supra. 

2. Neb—Berlinghof v. Lincoln 

County. 267 N.W. 878, 128 Neb 28 

Contract with architect 
County board could not lawfully 
contract with architect in 1921 to 
pay him commission on his plans and 
specifications for courthouse, under 
levy made in 1931 for changes m 
courthouse—^Berlmghof v. Lincoln 
County, supwL 

3. Mich,—^Eeho v. Board of Audi¬ 
tors of Bay County, 209 N.W 168, 
235 Mich 163. 

4i Okl —^News-Dispatch Printing, 

etc, Co V Grady County, 161 P 
207, 61 Okl. 269. 

16 C J p 646 note 63 
examination of county flnances 

Legislature having prescribed sys¬ 
tem for examining county's financ¬ 
es, county commissioners are with¬ 
out authority to make contract for 
audit thereof, although "audit" is 
more comprehensive term than "ex¬ 
amination.”—Judith Basin County v* 
Livingston, 298 P. 866, 89 Mont 438. 
5. Ala—Gray v. Johnson, 179 So. 
221, 224, 235 Ala 405, citing Cor¬ 
pus Juris—^Bice v. Foshee, 97 So. 
764, 766, 19 Ala.App. 421, quoting 
Corpus Jluds. 

HI—^McQueeney v. Whiteside Coun¬ 
ty, 2 NE.2d 853, 286 Ill.App 346. 
See Scown v. Cook County, 199 Ill 
App. 361. 

Md —Gaver v Frederick County 
Com’rs, 3 A.2d 468. 

Mo—Aslm V. Stoddard County, ?.06 
S W 2d 472, 841 Mo. 138. 

Mont—Simpson v. Silver Bow Coun¬ 
ty. 285 P. 196, 87 Mont 83—State 
V. Kuhr, 288 P. 768, 86 Mont. 
877. 

15 C.X p 646 note 54. 
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within the exclusive discretion of the board.® 
Where only part of the services contracted for m 
a particular case are within the power of the board 
to engage, the contract is nevertheless valid as to 
that part.*^ Where the statute authorizes the board 
to appoint clerks and assistants, the board as a 
board, and not the individual members thereof, has 
the power to appointand a county cannot be held 
liable for services rendered at the request of a 
county official who had no authority to bind the 
county for such services.® Where contracts for the 
employment of certain agents are within the exclu¬ 


sive jurisdiction of the county court, a contract en¬ 
tered into with a county judge will not bind the 
county, even though the quorum court has made an 
appropriation for the purpose,^® unless the county 
court enters into the contract or thereafter ratifies 
his action as county judge in doing so.^^ 

A county board has been held to have implied 
power to contract and pay for insurance covering 

workmen.^2 

A grand jury, tn employing experts to assist it in 
performing its statutory duty to make annually a 
complete examination of the books, records, and 


Partlonlar contxaots of oniinoymflsit 
lield vaUd 

(1) Employment of additional 
clerical force, on treasurer's appli¬ 
cation tlierefor Jackson v. Board 
of County Com’rs of Gfurvm County, 
167 P. 227, 66 OkL 75. 

(2) Employment of auditors — 
Molwin Inv. Co. v. Turner, 167 So 
38, 123 Pla 606 

(3) Employment of agent by fiscal 
court to perform ministerial part of 
distributing its bounty—Jefferson 
County V Jefferson County Fiscal 
Court, 299 SW 209, 220 Ky 678 

(4) Employment by fiscal court of 
agent to compromise claims or judg¬ 
ments growing out of bonded Indebt¬ 
edness.—Bstill County V. Wallace, 
292 SW 816, 219 Ky 174. 

(5) Contract for services in secur¬ 
ing reimbursement to county from 
government for money believed equi¬ 
tably due—State v Okanogan Coun¬ 
ty, 280 P. 31, 163 Wash. 399, 67 A L 
R. 668 

(6) Employment of engineer to 
superintend improvement of road — 
Williams V. De Pee, Tex.Civ App, 
77 S.W,2d 729. 

(7) Contract of board of super¬ 
visors for a cruise and estimate of 
timber on certain patented lands and 
for topographical survey and report 
of such patented lands, to enable 
board intelligently to perform duties 
as a board of equalization —D» 
Baley & Co of California v. McVay, 
233 P 409. 70 Cal App. 438 

,(8) Employment of persons to aid 
jn collection of taxes 
Cal —Skidmore v. Amador County, 69 
P.2d 818, 7 Cal 2d 37—Skidmore v 
Dambacher, 43 P.2d 1110, 6 Cal 
App 2d 83 

Mo •—^tate ex rel and to Use of Tad- 
dock V Mooneyham, 263 S.W. 1098, 
212 Mo App. 573 

—Queens Park Gardens v Nas¬ 
sau County, 8 Ny.S2d 332, 255 
App Uiv. 626, affirmed 21 N E 2d 
619, 280 N.Y 789. 

4)kl.—State v Gushing Grocery Co, 
274 P. 876, 136 OW. 186. 


Ter—^Easterwood v. Henderson 
County, Com App, 62 S.W 2d 65, re- 
versmg, Henderson County v 
Easterwood, Civ.App, 54 S W.2d 
897—^Rusk County v. Maloney, Civ 
App., 38 SW.2d 868, error refused. 

<9) Employment of expert aid in 
listing and compiling information re¬ 
garding oil and gas properties for 
taxation.—^Federal Royalty Co v. 
State, Civ.App., 42 S W 2d 670, affirm¬ 
ed Sheffield v Hogg, 77 SW.2d 1021, 
124 Tex. 290, rehearing denied 80 S. 
W 2d 741, 124 Tex. 290. 

(10) Employment of person or 
company to prepare abstracts and 
maps to aid in collection of delin¬ 
quent taxes, and providmg for pay¬ 
ment therefor from delinquent tax¬ 
es—Cherokee County v. Odom, 15 
SW2d 638, 118 Tex 288, reversing. 
Civ App, 297 SW, 1055—Commis¬ 
sioners' Court of Madison County v. 
Wallace, 16 S.W.2d 535, 118 Tex 279, 
reversing Wallace v. Commissioners' 
Court of Madison County, Civ App., 
381 S.W 593, followed in Sheffield v. 
Sheppard, 39 S.W.2d 1111, 120 Tex 
583—Nacogdoches County v Laffer- 
ty, Tex Com App, 61 SW2d 994, re¬ 
versing Southern Surety Co. v. Laf- 
ferty, Civ.App., 43 S W.2d 466—Cor¬ 
nell V, Swisher County. Tex.Civ.App, 
78 S W 2d 1072—^Henderson County v 
Easterwood,'* Tex Civ App., 64 S W 2d 
897, reversed on other grounds, Bas- 
terwood v- Henderson County, CJom 
App., 62 SW.2d 65—^Roper v. Hall, 
TexCtv.App, 280 S.W. 289 

(11) Contract with abstract com¬ 
pany for information necessary for 
county clerk to grive notice of appli¬ 
cation for tax deeds —^Arnold v. Cus¬ 
ter County, 269 P. 396, 88 Mont. 
130. 

(12) Contracts for information as 
to unredeemed property sold for 
taxes to the state.—Skidmore v- 
West, 199 P. 497, 186 CaL 212 

AS affected by ctatvfees providing for 
emjdoymeaLt of counsel 

A statute providing that a commis¬ 
sioners' court may employ another 
attorney to enforce collection of de- 
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Imquent taxes on refusal of the 
county attorney to file suits does not 
mean that under proper conditions 
no other kind of person may be em¬ 
ployed, but the court may employ 
any competent person to aid in en¬ 
forcement of collection of taxes and 
need not employ an attorney until 
the county attorney refuses or fhils 
to file and prosecute suits. Such a 
contract is not void for failure to 
give the county attorney notice to 
sue as required by statute, especial¬ 
ly where he has waived notice by as¬ 
senting to the contract.—Slimp v. 
Wise County, TexCiv.App., 96 S,W. 
2d 537. 

Mode of appointuent 

Mode of appointing commissioner 
to mspect roads, not being indicated 
by statute, was discretionary, au¬ 
thorizing appointment orally and by 
resolution —^Fisher v. Stillwater 
County, 261 P. 607, 81 Mont. 31. 

6. Cal.—Skidmore v. Amador Coun¬ 
ty, 69 P.2d 818, 7 CaL2d 37. 

Tex—^Edwards v. Lubbock County, 
Civ App., 33 S.W 2d 482, 484, citing 
Corpus aruzls. 

16 C J. P 647 note 65 

7. Tex—Galveston County v. Dude, 
45 SW 798, 91 Tex 666. 

& Ohio.—State v. Green, 178 N.B. 
603, 40 Ohio App 400. 

9 . Ill.—^Travers v. Richland County, 
265 IlLApp. 443. 

Ohio—Gorman v. Heuck, 180 NB. 67, 
41 Ohio App. 453. 

Tex—Willacy County v Valley Bap¬ 
tist Hospital, Civ.App., 29 SW.2d 
456—Wichita C3ounty v Tittle, Civ. 
App, 27 S.W 2d 649, affirmed. Com. 
App., 41 S.W2d 11. 

10- Alt.—Watson v. Union County, 
101 S.W.2d 791, 198 Ark. 559 

11. Ark.—^Watson v. Union County, 
supra. 

12. Kan.—Board of Com'rs of La¬ 
bette County V Federal Surety Co., 
261 P. 834, 124 Kan. 712—^Robert¬ 
son V. Board of Com'rs of Labette 
County, 261 P- 881, 124 Kan. 765. 
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accounts of all county officers must keep within the 
statutory limitations of its power.^* 

§ 18 L -Emplo3mient of Counsel 

a. In civil cases 

b. In criminal cases 

a. In Civil Cases 

In general, a county has express or Implied statutory 
authority, through its proper ofhcers or agents, to em¬ 
ploy counsel other than the ofTIcial attorney to represent 
It In civil suits. Parj^lcular statutory requirements and 
limitations on such employment must be observed Con¬ 
tracts to pay reasonable fees may be made, and payment 
may be of a contingent fee. 

A county generally has express or implied statu¬ 
tory authority, through its proper officers or agents, 
usually the county board, to employ counsel other 
than the official attorney to represent the county in 
civil suits^^ in which the county is interested,or, 
according to some statutes, in suits ^ to which the 


county is a party.^® In cases where representation 
IS expressly required by statute to be by the official 
attorney, other or additional counsel cannot be em¬ 
ployed,at least to the extent of superceding the 
official attorney, although in unusual and excep¬ 
tional cases where there is a real requirement for 
additional professional skill and knowledge, under 
some statutes special counsel may be employed to 
assist the official attorney;^* and other counsel may 
be employed when suit is brought in the courts of 
another county A provision for the appointment 
of an attorney, in case of the sickness, absence, in¬ 
terest, or inability of the state’s attorney to attend, 
by the court m which the cause is pending applies 
only to pending cases 

A constitutional provision that county commis¬ 
sioners may employ counsel when necessary is a 
limitation on their power to employ counsel,22 and 
a denial of authority to all other county officials to 
do S 0 . 2 S In some jurisdictions a county judge is 


13. Cal—Jacks v Taylor, 142 P 
121, 24 CaLApp. 6$7 

14. Ala—State ex rel Sossaman v. 
Stone, 178 So 18, 235 Ala 233— 
Clark V. Blagerton, 93 So 455, 457, 
207 Ala. 491, citing Corpus Juris. 

CaL—^Woolwme v. Superior Court of 
Los Angeles County, 188 P. 669, 
182 Cal 388 

Ga.—Templeman v Jeffnes, 159 S 
E. 248, 251, 172 Ga 895, citing 

Corpus Juris. 

Idaho—Barnard v Toung, 251 P 
1054, 43 Idaho 382. 

IlL—^People V Straus, 266 IllApp 
95. 

Ky.—Commonwealth for Use and 
Benefit of Clay County v Sizemore, 
108 S.W2d 733, 269 Ky. 722 
Tex—^Adams v Seagler, 250 S W 
413, 112 Tex 583, affirming, Seag¬ 
ler V Adams, Civ App , 238 S W. 
.707. 

15 C.J p 647 note 58 
PresUleut of county court without 
specific authority of court entered of 
record, has no authority to institute 
or prosecute suits or actions on be¬ 
half of the county court, or to em¬ 
ploy counsel on behalf of the court 
for that purpose.—State v Moms, 
112 SB 519, 91 WVa 269 
Bffect of statute creating position of 
county attorney 

Under a statute empowering board 
of county commissioners to repre¬ 
sent county in prosecution and de¬ 
fense of all legal causes, board has 
broad discretionary power to employ 
counsel whenever interest of county 
require services of counsel in court 
within whose Jurisdiction controver¬ 
sies in which counties are interest¬ 
ed may lie, and, an act creating 
position of county attorney for coun-* 
ties of one hundred fifty thousand 


population or more is not limitation 
on, but extension of, general power 
of boards of county commissioners in 
such counties to employ counsel in 
lepresenting counties in prosecution 
and defense of all legal causes, so 
that the county is not limited to the 
employment of one attorney only but 
may employ as many as necessary 
—State ex rel. Himes v. Culbreath. 
174 So. 422. 128 Pla 210 
Froseoutlons for penalties 

County board of commissioners of 
excise IS authorized to employ attor¬ 
ney to conduct prosecution for pen¬ 
alties, and claim for such services is 
county charge —South Buffalo Ter- 
imnals v. Grobe, 266 NYS 119, 148 
Misc 646, 239 App Div 881. 

Bmployment h^d unauthorised 
under the circumstances —^McDaniel 
V. Monroe County, 10 Tenn App 109 

15. Tex—^McClintock & Robertson 
V. Cottle County, Civ App, 127 S 
W 2d 319, error dismissed. Judg¬ 
ment correct. 

15 C J. p 647 note 59. 

16. Mont —^Williams v Broadwater 
County. 72 P. 755, 28 Mont 360 

15 C J. p 547 note 60 

17. Ill—^Wilson V Marshall County, 
267 Ill.App 320—Abbott v Adams 
County, 214 Ill App 201 

Ohio—State ex rel Hunt v Board 
of Com'rs of Hamilton County, 8 
Ohio NP.,NS, 381, affirmed 81 
Ohio St. 662, 12 Ohio Cir Ct„N.S., 
202, 21 Ohio CirDec. 412 
Okl.—^Board of Com’rs of Roger 
Mills County v King, 294 P. 101, 
147 Okl 34—Schulte v Board of 
Com’rs of Pontotoc County, 253 P 
494, 122 Okl. 205—Board of Com'rs 
of Grant County v Ridings, 227 P. 
96, 100 Okl $2 

1016 


Pa.—^Manheim v Board of Corners of 
Venango County, 198 A. 660, 330 
Pa. 92. 

16 C J p 647 note 61 

Pa,—^Manheim v Board of 
Com'rs of Venango County, supra 
—Commonwealth v Jones, 119 A. 
404, 276 Pa 298. 

19. Pa —^Manheim v Board of 

Com'rs of Venango County, 198 A 
650, 330 Pa. 92 

Conditions held to warrant additional 
counsel 

(1) County litigation involving in¬ 
crease in property assessment values 
of over one hundred million dollars 
3 ustifies securing services of addition¬ 
al counsel —^Llght v Lebanon County, 
141 A 291, 292 Pa 494. 

(2) It cannot be said that the con¬ 
ditions giving rise to employment of 
special counsel by county commis¬ 
sioners were not unusual and excep¬ 
tional, wijh a real requirement for 
additional professional skill and 
knowledge, the services to be per¬ 
formed not being among those spe¬ 
cifically prescribed for county attor¬ 
neys, but being in connection with 
courthouse alterations and a road 
program in which the county was to 
expend four million dollars, involv¬ 
ing various bond issues—Common¬ 
wealth V. Jones, 119 A 404, 276 Pa. 
298. 

SO. Cal—^Herrington v Santa Clara 
County, 44 Cal 496 
Kan —Thacher v Jefferson County, 
13 Kan 182 

31. Ill—^Wilson V Marshall County, 
267 I11.APP. 220 

22. Idaho—Clayton v Barnes, 16 
P 2d 1066, 52 Idaho 418 

23. Idaho.—Clayton v, Barnes, su¬ 
pra. 
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authorized to employ counsel to represent the coun¬ 
ty where the prosecuting attorney m the perform¬ 
ance of his duties could not give the matter the 
attention needed and under some statutes a 
county auditor has authonty to employ special 
counsel, provided the county commissioners as¬ 
sent 25 A statute requiring district and county at¬ 
torneys to give advice to a commissioners court 
■when requested merely imposes ^ duty on the attor¬ 
neys and does not prevent the court from employ¬ 
ing an attorney in a proper case.26 
Some statutes limit the power to employ counsel 
to matters in litigation,27 while statutes of other 
states permit the employment of counsel to attend 
to legal matters other than litigation.28 However, 
the right to employ counsel in a purely advisory ca¬ 
pacity has been denied.23 Where the authority to 
employ exists, counsel may be employed not only 
for the trial, but also for the preparation, of suits.^O 


In making contracts for the employment of coun¬ 
sel, while the board must make the contract as a 
body21 either itself or through its duly authorized 
agent,22 it has a discretion in making the employ- 
ment,23 its right not being dependent on the con¬ 
sent of the county attorney^^ or the result of the 
litigation 25 This discretion is interpreted to be 
a sound judgment to employ additional counsel in 
cases of more than ordinary importance, or in cases 
of ordinary importance, where the prosecuting at¬ 
torney refuses to, or cannot, act,®® and in the ab¬ 
sence of abuse of discretion the determination of 
the necessity for employing special counsel will not 
be disturbed.®7 An otherwise valid contract for the 
employment of counsel is not rendered invalid be¬ 
cause control of the lawsuit is given to the attor¬ 
ney.®® Where the commissioners’ court has the 
power to appoint an attorney, the county judge, who 
is the presiding officer of that court, cannot be em- 


24w Ark—Johnson County v Pat¬ 
terson, 267 SW. 783. 167 Ark 287 

25. Ohio —State ex rel Wilder v 
Struble, 9 Ohio N P ,N S . 225 

26. Tex—Gihson v Davis, CivApp., 
286 SW 262 

27. Ga —^Humber v. Dixon, 94 S E 
565, 147 Ga 480 

15 C J P 547 note 63. 

2a Ind—Jay County v Taylor, 23 
NB 762, 123 Ind 148, 7 LPA 
160 

Bmploymegit for purposoB other than 
litlflratioii held valid 

(1) Construction of sea wall — 
Galveston County v Gresham, Tex 
CivApp, 220 SW 560, error re¬ 
fused 

(2) Collection of delinquent taxes 
—State V Epperson, 42 S W.2d 228, 
121 Tex 80 

<3) Giving advice as to bond is¬ 
sues—State ex rel Wommack & 
Welborn v Aflolder, 267 S W, 493, 
214 Mo App 500 

(4) Procuring enactment of ap¬ 
propriate legislation — Campbell 
County V. Howard, 112 S.E 876, 133 
Va 19 

29. Ala—Stone v State, 125 So. 653, 
220 A16. 437 

sa Ariz.—Santa Cruz County v 
Barnes, 76 P 621, 9 Ariz 42 

31. Va.—Campbell County v How¬ 
ard. 112 SB 876, 133 Va 19 

32. Iowa—Tatlock v Louisa Coun¬ 
ty, 46 Iowa 138 

Contract hy anthoxlied agent held 
valid 

After the commissioners’ court has 
passed a resolution directing the em¬ 
ployment of counsel for a specified 
purpose, It may delegate to the coun¬ 
ty Judge and chairman of the finance 
committee ministerial executive du¬ 


ties of selecting the attorney and fix¬ 
ing his comijensation.—Galveston 

County v. Gresham, Tex Civ App, 
220 SW 660, error refused 
Judge or ohalxmaa of county oonrt 
cannot employ another to present 
county’s claim for reimbursement of 
highway expenditures to highway re¬ 
imbursement board at county’s ex¬ 
pense without authority of quarterly 
court—Epps V Washington County, 
117 SW.2d 749, 173 Tenn 373 

33. Ark.—^Board of Education of 
Lonoke County v Lonoke County, 
29 SW2d 268, 181 Ark 1046 

Cal—^Woolwine v. Superior Court of 
Los Angeles County, 188 P. 669, 
182 Cal 388 
16 C J. P 548 note 67 

34. Iowa.—^Bevington v. Woodbury 
County, 78 N W. 222, 107 Iowa 424 

16 C J. p 548 note 68 

35. Cal—^Lamberson v Jeflerds, 60 
P 403, 118 Cal 363 

36. Wash—State v. Konald, 252 P 
102, 142 Wash 54. 

15 C J. p 548 note 70. 

Bmployment of additional counsel 
held proper 

(1) Where prosecuting attorney 
was adverse litigant—^Pulaski Coun¬ 
ty V Shofner, 92 SW2d 217, 192 
Ark 471. 

(2) Where interest or duties of 
county attorney are in conflict with 
interests and responsibilities of 
county.—Commonwealth, for Use 
and Benefit of Clay County v Size¬ 
more, 108 S.W.2d 783, 269 Ky 722 

(3) When county attorney refuses 
to perform duty imposed on him to 
bring a civil action against tax col¬ 
lector to recover excess commissions 
retained by him —State ex rel. 
Buchanan County v. Pulks, 247 S.W. 
129, 296 Mo. 614 

i017 


ZTotlficatioii 

Under a statute requiring that the 
county attorney be given notice to 
sue before a contract with another 
attorney can be validly made, where 
county attorney, notified to sue for 
delinquent taxes, was reelected, com¬ 
missioners’ court could make con¬ 
tract for collection of taxes with¬ 
out making renotiflcation, and could 
make contract for collection of tax¬ 
es that would become delinquent 
during life of, but after date of con¬ 
tract—Cameron v. Earnest, Tex Civ. 
App, 34 S W.2d 686, error dismiss¬ 
ed 

37. Ark.—^Board of Education of 

Lonoke County v Lonoke County, 

29 S W 2d 268, 181 Ark 1046 
Protection of ooiULty and school 
funds 

Where the prosecuting attorney in¬ 
dicated satisfaction at appointment 
of special counsel, county court’s em¬ 
ploying special counsel to recover 
county and school funds from rep¬ 
utable solvent citizens as sureties 
for insolvent depositary was not un¬ 
reasonable The county court, being 
required by statute to select deposi¬ 
tary for “school funds,’* had im¬ 
plied and express authority to em¬ 
ploy siiecial counsel to recover funds 
from insolvent depositary's sureties 
and Its authority to employ special 
counsel to protect county's interests 
included right and duty to protect 
school funds in insolvent bank; and 
its order appointing attorney to re¬ 
cover county and school funds, not 
appealed from, precluded school au¬ 
thorities* subsequent contention at¬ 
torney’s employment was unneces¬ 
sary —Board of Education of Lonoke 
County v. Liouoke County, 29 S.W- 
2d 268, 181 Ark 1046. 

38. Idaho—^Barnard v Toung, 251 
P. 1054, 43 Idaho 382. 
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ployed to represent the county.®^ A statute author¬ 
izing a county to employ additional counsel in cer¬ 
tain cases does not authorize the emplo 3 mient of one 
who, although ostensibly employed as special coun¬ 
sel, is in fact employed as a tax ferret 

Fees. Where a valid appointment of special at¬ 
torneys to represent the county is made, the county 
board may make a binding contract stipulating 
fees.^^ However, the county board or court can¬ 
not, like a private litigant, agree to pay any amount 
it may see fit,^^ but its authority and duty is to 
fix and pay a reasonable compensation commensu¬ 
rate with the importance of the litigation and con¬ 
sistent with all the facts and circumstances.^^ The 
fact that interest on certain county indebtedness is 
used as a basis for estimating the amount of the 
fee does not make the transaction a contract to pay 
interest on the county indebtedness.^^ The con¬ 
tract may be for payment on a contingent fee.“*5 
A contract employing attorneys to defend the in¬ 
terests of the county in proceedings by a city to an¬ 
nex territory for a definite fee, and a contingent fee 
of a percentage of taxes saved to the county, is 
not invahd as providing for misappropriation of 
the tax levies to other than the purposes specified 
in the constitution and statutes, the reference to the 
tax levies being merely as a measure of the compen¬ 
sation.'*® A county court or board cannot, in the 
absence of constitutional provision or legislative 
enactment, bind the state by any contract to pay 
fees of an attorney employed by it.^^ the ab¬ 
sence of statutory authonzation, the county treas¬ 
urer has no authority to contract for the payment 
of attorneys* fees from the proceeds of a judgment 
which the attorneys were employed to procure by 
suit on county warrants.*® 


b. In Criminal Oases 

The right of a county to employ counsel other than 
the offtcfal attorney on behalf of the county to prose¬ 
cute or assist in the prosecution of criminal cases depends 
entirety on statute. 

In a number of states, it is held that a county 
board is without authority to employ counsel other 
than the official attorney on behalf of the county 
to prosecute or to assist in the prosecution of cnm- 
inal cases In other states, there exist statutes 
providing for the employment of other or additional 
counsel,®® some of them, however, being limited to 
cases where the prosecuting attorney is unable to 
appear at the trial, or where assistance is necessa¬ 
ry or, in case of prosecution of complaints be¬ 
fore examining magistrates, to cases where the 
county in its quasi-corporate capacity has a direct 
interest ®2 Where the statutes so permit, the coun- 
,ty commissioners may employ the county attorney 
at an agreed compensation to assist the attorney 
general m the presentation of criminal cases on ap¬ 
peal.®® 

§ 182. - Reimbursement of Damages 

in a proper case, a valid contract for reimbursement 
of damages may be made. 

Under its general statutory powers, and especially 
Its power to adopt and to enforce health regula¬ 
tions, a county board may lawfully contract to pay 
an owner for property taken and destroyed to pre¬ 
vent the spread of a contagious disease.®* An arbi¬ 
tration agreement and award of damages for prop¬ 
erty taken are not binding on a county unless au¬ 
thorized or ratified by the fiscal court sitting as a 
body, as required by statute ®® 


39. Tex—^Ehlinsrer v Clark, 8 S W 
2d 666, 117 Tex 547, modifying, 
Civ.App , 284 S W. 974. 

40. ND—^Murphy v, Swanson, 198 
N-W. 116, 60 ND 788, 82 A.L R. 
82. 

41. Ill.—^Wilson V Marshall County, 
257 IllApp. 220 

40. Ark—Spence v. Clay County, 
182 S.W 678, 122 Ark 167 

43. Cal—^Blattman v. Gadd, 296 P. 

681, 688, citing Corpus Juris. 

15 C J p 648 note 72. 

OompsiLsatlon held proper 

(1) Pee for recovering school 
funds from msolvent depositary's 
sureties —Board of Education of 
Lonoke County v. Lonoke County, 
29 S.W.2d 268, 181 Ark 1046. 

(2) A contract between county au- 
thonties and an attorney fixing com¬ 
pensation of attorney for services In 
procuring the consent of government 


I to aid in constructing a sea wall 
within the county and to procure 
rights of way and other necessary 
titles is not invalid as a grcuit of ex¬ 
tra compensation contrary to Const, 
art 8, § 53, although part of the 
services had been rendered before 
the contract was signed, where total 
compensation was less than the rea¬ 
sonable fee for the services —Gal¬ 
veston County V Gresham, Tex Civ. 
App, 220 S.W 660, error refused 
44. Ark.—Sumpter v. Buchanan, 194 
S.W 27, 128 Ark. 498 
45). Ark.—Botts V Arkansas County, 
57 S.W2d 663. 186 Ark 981. 

Idaho.—^Barnard v Toung, 261 P. 
1054, 43 Idaho 882 

OkL—Board of Com'rs of Pottawa¬ 
tomie County V. Waldrep, 1 P2d 
711, 160 Okl. 228. 

16 C J. p 548 note 72 [a]. 

46. Va.—Campbell County v. How¬ 
ard, 112 S.B 876. 183 Va 19. 
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47. Tex —^Landman v. State, Civ 
App , 97 S W 2d 264, error refused 

48. Okl —^Dillard v. Sappington, 1 
P 2d 748, 161 Okl. 47. 

49. Cal—Conklin v. Woody, 166 P. 
973, 33 Cal App 664. 

16 CJ p 648 note 74. 

50. Iowa —^Bevington v. Woodbury 
County, 78 N.W. 222, 107 Iowa 
424 

15 C J. p 548 note 76. 

61. Mich.—Sneed v. People, 38 Mich. 
248. 

68. OJiio.—State v. Franklin County, 
21 Ohio St 648. 

63i K an.—^Heinz v. Board of Com’rs 
of Shawnee County, 12 P.2d 816, 
136 Kan. 104 

64, Ariz—Haupt v. Maricopa Coun¬ 
ty. 68 P. 626. 8 Ariz 102. 

65k Ky—Johnson County v. Castle* 
17 S.W.2d 260, 229 Ky. 881. 
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§ 183. Proposals or Bids 

Competitive bidding is generally required by statutes 
relating to contracts of counties for construction of 
county buildings, printing, purchase of supplies, and the 
like, or contracts involving expenditure of more than a 
certain amount. Bids are not required where the terms 
of the statute do not Include the particular contract. 

Competitive bidding is generally required by the 
statutes of the vanous jurisdictions relating to cer¬ 
tain contracts of counties, such as contracts for 
construction of county buildings,®® for coimty 
printing,®^ for the furnishing of goods,®® or for 
stationery for the county;®® to contracts by a coun¬ 
ty planning and recreational commission,®® or, as 


is sometimes provided, to contracts for any work 
done for the county involving the expenditure of 
more than a certain amount of money.®^ In cases 
where such statutory provisions are applicable, they 
are usually held to be mandatory, and contracts let 
without complying with such provisions are held not 
to be binding,®® the statutes being for the benefit of 
the public and the taxpayers rather than for the bid¬ 
ders and contractors,®® and also for the protection 
of the county ofiftcers from unjust and imfair criti¬ 
cism.®^ However, bids are not required under stat¬ 
utes of this nature where their terms are not ap¬ 
plicable to the particular contract;^ and, in such 


66- Ga—Pilcher v. English, 6$ SE 
163, 133 Ga 496 
15 C J p 648 note 84 

57. Cal—^Harris v. Cook, 61 P. 692, 
119 Cal 464. 

15 C J. p 548 note 87. 

58. Ohio —^American Clock Co. v. 
Licking County, 81 Ohio St. 416 

69. Neb.—State v. York County,' 12 
NW. 816, 13 Neb. 67. 

15 C J p 648 note 89 
60. US—^Layne-Westem Co. v. Bu¬ 
chanan County, C C A.Mo , 86 F 2d 
343. 

81. Del—State v Burns, 97 A 387, 

6 Boyce 133 

Pa —See Daugherty v. Westmoreland 
County, 29 Mun 183, 21 West 270 
15 C J. p 548 note 90. 

6S. Fla.—^Wester v. Belote, 138 So 
721, 103 Fla 976 

Ga —^Bird v. Franklin, 105 S E 884, 
161 Ga 4. 

Kan—^Blaw Valley Drainage Dist of 
Wyandotte County v Board of 
Com’rs of Wyandotte County, 232 
P 1066, 117 Kan 634 
Miss.—^Bigham v Lee County, 186 
So 818 

Ohio—Ohio Light &* Power Co v. 

State, 26 Ohio Cir Ct .N S, 625. 

Pa—^Ruggles v. Moore, 97 Pa Super 
47. 

Tex —^Limestone County v. Knox, 
Civ.App, 234 SW. 131—Ashby v 
James, Civ App, 226 S,W 732— 
Headlee v Fryer, Civ App, 208 S 
W 213, error dismissed by agree¬ 
ment 

15 C J. p 649 note 92. 

OozLseiLt decree having elfeot bf con¬ 
tract I 

Where the statute requires certain 
contracts to be only on advertise¬ 
ment and to the lowest bidder, and, 
as to these, the board of supervisors 
of a county cannot bind the county 
by a contract unless the statutory 
conditions are complied with, they 
cannot consent to the entry of a con¬ 
sent decree in a suit in chancery 
having the effect of making a new 
contract binding the count;^ as to 
such contract not made in accord¬ 
ance with statute, and such decree is 


void —Corinth to Gulf Highway v. 
Carotheji’S & Co., 92 So 696, 129 Miss 
645. 

63. Miss—^Bigham v. Lee County, 
186 So. 818 

15 CJ. p 649 note 93. 

Ihtent of legislature in enacting 
statute requiring that all contracts 
should be let on competitive bidding 
is to declare public policy to that ef¬ 
fect 

U.S —^Layne-Westem Co v Bu¬ 
chanan County, CCA Mo , 85 F 2d 
843. 

Tex—^Wyatt Metal & Boiler Works v, 
Fanum County, Civ App, 111 S 
W 2d 787, error dismissed 

64. Anz —^Berryhlll Office Equip¬ 
ment Co V. Phillips, 276 P. 4, 85 
Ariz. 180 

65. U.S.—^Layne-Westem Co. v. 
Buchanan County, CC.A.M 0 , 86 F. 
2d 343. 

Pa.—Commonwealth ex reL District 
Attorney v. Tobias. 26 Pa Dist. 
485. 

Tex—Coryell County v Burke & Cor¬ 
bett, Civ App., 4 S.W2d 283. error 
dismissed. 

16 C J. p 649 note 94. 

Cknitracts for which bids held not 
neoessaar 

(1) Advertising of tax sales—^In 
re Clearfield County Controller's Re¬ 
port, 16 Pa Dist & Co. 686 

(2) Printing of supplies for pri¬ 
mary election —^Bismarck Tribune 
Co. V Johnson, 188 NW. 808, 48 N 
D. 1042. 

(3) Purchase of X-ray equipment 
for hospital—Standard X-Ray Co. v 
HubbeU, 280 NTS 468, 246 AppDiv. 
761. 

(4) Purchase by county of votmg 
machines—^Automatic Voting Mach. 
Co V. Board of Chosen Freehold¬ 
ers of Bergen County, 199 A. 376, 120 
N.JLaw 264. 

(6) County printmg contracts reg¬ 
ulated by another statute—State ex 
reL Bowler v. Board of Com’rs of 
Daniels County, 76 P.2d 648, 106 
Mont 251. 


(6) Purchase of road machinery — 
State, for Use and Benefit of First* 
State Bank of Wister v. Board of 
Com’rs of Le Flore County, 60 P.2d 
788, 177 Okl 470. 

(7) Postage stamps do not come 
within statute requiring commission¬ 
ers to advertise for competitive bids 
for supplies.—People v. White, 266 P 
453, 81 Colo 315 

(8) Printing of ballots—^Krleger v 
Standard Printing Co., 231 S W. 27, 
191 Ky 552 

(9) For publishing delinquent tax 
list, governed entirely by separate 
statute —^Womack v. Carson, Civ 
App., 38 S.W 2d 184, affirmed 66 S W 
2d 485, 123 Tex 260, rehearing denied 
70 S W.2d 416, 123 Tex 260 

Contracts re>qnizlng personal skill or 
technical learning 

(1) Law relating to lettmg of con¬ 

tracts on bids does not control com¬ 
missioners’ court in contractmg for 
services requiring special skill or 
technical learning—Caldwell v. Gros¬ 
ser, Tex Civ App, 20 S.W.2d 822, 

error refused. 

(2) A statute requiring contracts 
for work or labor, when made by cer¬ 
tain counties, to be let after adver¬ 
tising for competitive bids, has no 
application to a contract of employ¬ 
ment under which the personal serv¬ 
ice of an agent is engaged.—^In re 
Board of Com’rs of Cook County, 177 
N.W. 1013, 146 Minn. 103. 

(3) Competitive bidding is not re¬ 
quired for contract to supervise 
county road construction work — 
Gulf Bitulithic Co V Nueces County, 
Tex Com App, 11 SW2d 305, revers¬ 
ing, Civ.App, 297 SW. 747. 

(4) A statute requiring certain 
county contracts to be made on com¬ 
petitive bids does not control em¬ 
ployment of auditor.—Cochran Coun¬ 
ty V. West Audit Co., Tex Civ. App., 
10 S.W 2d 229, error refused. 

(6) Contract by county for serv¬ 
ices of architect requiring skill is 
^ not required to be awarded on com¬ 
petitive bids to be valid.—Stephens 
County y. J. N. McCammon, Inc., 62 
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cases, the proper county authorities may award a 
contract for work, in the absence of fraud or col¬ 
lusion, to one at any price within the legfal rate, 
even though another offers to do such work for a 
much less amount,®® and they cannot be compelled 
by mandamus to allow competitive bidding,®^ it 
being the rule that, in the absence of constitutional 
or statutory mandate, competitive bids are not nec¬ 
essary,®® Where a statute, which required bids on 
contracts for advertising, publications, and print¬ 
ing, is amended and the amendment omits all refer¬ 
ence to printing in its provisions for bids, no bids 
are required on letting contracts for printing.®® A 
statute requiring competitive bidding when a con- 
.tract is let does not require that a contract be 
awarded in every case, but the county board may 
perform the work itself.^® A local and special act 
requiring bidding, applying only to certain named 
counties, is not repealed by a subsequent general act 
applying to the whole state, in the absence of a con¬ 
trary legislative intent.'^ i 

Statutes requiring competitive bidding are to be 
construed strictly, and are not to be extended be¬ 
yond their clear implication.72 However, they 
should receive a construction which effectuates 
their true intent and avoids circumvention.'^® Sub¬ 


20 aj.s. 

stantial compliance with the statutory requirement 
IS sufficient. 

Contracts for relief of unemployed Notwith¬ 
standing a contract for public works is apparently 
illegal and void as violative of the statutory re¬ 
quirements . aimed to secure free and competitive 
bidding, because it complies with the requirements 
of the Public Works Administration it will be up¬ 
held if it constitutes part of an emergency program 
to create work for the unemployed.'^® 

§ 184. - Request or Advertisement 

It 18 generally required that proper notice of the pro¬ 
posed letting of a contract be given, usually by advertis¬ 
ing for a certain period in a proper medium; and such 
requirement must be complied with 

Statutes relating to competitive bidding on coun¬ 
ty contracts generally provide for giving notice of 
the proposed lettmg of a contract'^® for a prescribed 
length of time,'^'^ usually by advertising*^® in a paper 
or papers published and of general circulation in the 
county,*^® the notice or advertisement to contain all 
the necessary information for the bidders,®® or to 
refer to available specifications on file ®i Where 
the statute is silent as to the contents of the notice. 
It is necessary that there be presented to the bidders 
an intelligent and concrete statement of the work 


COUNTIES 


S W 2d 63, 122 Tex 148, answering 
certified questions. Civ App , 64 S W 
2d 880, reversed on other grounds, J 
N. McCammon, Inc, v Stephens 
County, 89 S W 2d 984, 127 Tex. 
49 

(6) Under Code 1906, § 320, Hem¬ 
ingway Code, § 3698, authorizing 

board of supervisors to purchase or 
have made an abstract of titles to 
lands in county, it Is not necessary 
to file with clerk plans and specifica¬ 
tions under Code 1906, § 361, Hem- 
ingrway Code § 3734, the making of 
abstracts involving personal skill 
and confidence not coming within 
purview of that section—^Board of 
Sup'rs of Harrison County v. Gully, 
84 So. 163, 122 Miss. 46. 

(7) Contract of county commis¬ 
sioners' court, hiring an individual to 
compile data for its use in equaliz¬ 
ing tax assessments at compensation 
exceeding two thousand dollars, is 
not void because not let to lowest 
bidder—^Roper v. Hall, Tex Civ App, 
280 S.W 289 

(8) Contract by commissioners' 
court for installation of plat book 
system and abstract of property re¬ 
quiring scientific skill does not come 
within statute requiring submission 
of contracts by commissioners' court 
to competitive, bidding, and the abili¬ 
ty of others to perform such con¬ 
tract does not show that perform¬ 
ance does not lequire technical skill.! 


—Henderson County v Holland, Tex 
Civ App., 20 SW2d 342—^Harper v 
Thompson, Tex Civ App, 280 SW 
861 

<9) Parts of contract for abstract 
of property and plat system not re¬ 
quiring technical knowledge must 
be submitted for competitive bidding 
—Wallace v Commissioners' Court 
of Madison County, Tex Civ App., 281 
S.W. 693, reversed on other grounds 
Commissioners' Court of Madison 
County V Wallace, 16 SW2d 685, 
118 Tex. 279, followed in Sheffield v 
Sheppard. 39 SW2d 1111, 120 Tex. 
583. 

66- Cal.—Journal Pub Co v Whit¬ 
ney, 32 P, 237, 97 Cal 283. 

15 C.J p 649 note 96. 

67- Neb—^State v. Lincoln County, 
63 NW. 147, 85 Neb 346—State v 
Dixon County, 87 NW. 936, 24 Neb 
106. 

68- Ala.—^Mitchell v. Walden Motor 
Co., 177 So. 161. 236 Ala 34 

Ky —^Krieger v Standard Printing 
Co, 231 SW, 27, 29, 191 Ky 662, 
citing Corpus JuxIb- 
15 C.J. p 649 note 97 

68i Anz—^Prescott Courier v Board 
of Sup’rs of Yavapai County, 67 P 
2d 483, 49 Aria 423. 

70- Pa —^Ruggles v. Moore, 97 Pa 
Super. 47- 


71. Pa —Commonwealth v. Brown, 
69 A 479, 210 Pa. 29, affirming 26 
Pa.Super 269 

72. Ala—Mitchell v Walden Motor 
Co., 177 So 161, 236 Ala 34 

73. Pla—^Wester v. Belote, 138 So. 
721, 103 Pla. 976 

74i Tex—^Anderson v Parsley, Civ, 
App , 37 S W 2d 368, error refused 

75. Pa—See Capo v Kane, 28 Pa. 
Dist & Co 636, 84 PittsbLegJ. 
707 

76. Mass—^Adams v. Pssex County, 
91 NB 567, 206 Mass. 189. 

15 C J p 549 note 98 

77. Miss —^Merchants* Bank & Trust 
Co V Scott County, 145 So. 908, 
165 Miss 901 

16 C J p 649 note 99 

78. Cal—Smeltzer v Miller, 67 P. 
668, 126 Cal 41 

Pa—Addressograph Sales Agency v 
County of Luzerne, 32 Luz Leg. 
Reg 444 

16 C J p 649 note 1 

79. Neb—Brown y Mernck County, 
26 NW 366, 18 Neb 365. 

15 C J p 649 note 2 

80. Anz —^BerryhiU Office Equip¬ 
ment Co V Phillips, 276 P. 4, 85 
Anz 180 

16 C J. p 649 note 3 

81. Anz —^Berryhill Office Equip¬ 
ment Co. V. Phillips, supra. 
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submit must be met by the bidder and may not be 
modified to suit a single bidder,and no contract 
may validly be entered into by the county which in¬ 
volves a wide departure from the specifications^ 
The plans and specifications should contain no res¬ 
ervations rendering an exact comparison of bids im¬ 
possible,^ and commissioners have no authority to 
require each bidder to accompany his bid with his 
own plans and specifications, adopting such plans 
as they see fit and accepting the accompanying bid, 
since this would do away with all competition or 
comparison of bids, which is the object of requir¬ 
ing a public letting, and would open the way to cor¬ 
ruption, favoritism, and fraud,® and a statute au¬ 
thorizing such a letting is in violation of a consti¬ 
tutional provision that all such contracts shall be 
given to the lowest bidder.'* Specifications which 
stifle competition are objectionable,5 but it is no ob¬ 
jection to the specifications that the material re¬ 
quired can be furnished only by one party, provided 
it IS readily obtainable in the open market.® Speci¬ 
fications must contain no unreasonable require¬ 
ments;'^ but they may call for bids based on al- 
lemative methods of construction or the use of al¬ 
ternative materials.® The fact that a board of 
county commissioners has adopted what it denomi¬ 
nates “general specifications” will not satisfy the 
requirement of detailed specifications where the 
board at the same time invites proposals and com¬ 
petitive plans and specifications ® However, in its 
discretion, the board may choose one of a number 
of plans selected by others it is not confined to 
a perspective prepared by an architect, and a pic¬ 
ture of which was scattered broadcast throughout 


the county prior to an election on the question of 
issuing bonds for the construction of the building m 
question and some statutes do not require the 
adoption of plans and specifications before letting 
a contract for the furnishings of a county build- 
ing.12 

§ 186. - Form and Requisites 

statutory requfremonts as to the form and requisites 
of bids must be complied with. 

Statutory requirements as to sealed bids should be 
strictly observed 1® A bid, and a contract based 
on it, are invalid when the terms of the bid are too 
indefinite as to price.l* The same invalidity attach¬ 
es where the bid omits parts of the building set 
forth in the original specifications,^® or where it 
contains unauthorized items but omission of arti¬ 
cles of insignificant value from a bid will not invali¬ 
date it where it is otherwise in proper form.i7 
While the question as to the proper form and con¬ 
tents of bids IS not between bidders, or between bid¬ 
ders and the county board, but as to the rights of 
taxpayers,^® the county commissioners may con¬ 
strue the language of a bid if it requires interpre¬ 
tation,^® and may waive defects in the form of a 
bid, where such waiver works no prejudice to the 
nghts of the public.®® 

I 187. __ Papers to Accompany Bid 

Accompanying papers required by statute must be 
submitted with the bids. 

In a few states, there exist mandatory statutory 
requirements that each bid be accompanied by an 
affidavit of freedom from collusion.®^ 


99. Ala—^Poyner v. Whlddon, 174 
So 6Q7, 234 Ala. 168 

1. Pa—Gruthne v. Armstrong’, 164 
A 83. 803 Pa. 11. 

2. Fla—^Wester v Belote, 138 So 
721. 724, 103 Fla 976, citing Corpus 
Jnns. 

3. US —^Pnce v. Passaic County, N 
J., 96 F. 174, 87 C C.A 443. 

16 CJ p 560 note 11 | 

4. Ark —^Fones Hard-^are Co v. Erb, 
17 S.W. 7, 64 Ark. 646, 13 LIELA. 
353. 

5. Arts.—Berryhill Office Equipment 
Co. V. Phillips, 276 P. 4, 36 Arlz 
189 

Vinding that bidding was not stifled 
BTistalnjed 

Tex—Anderson v. Parsley, Civ.App, 
87 S.W2d 868, error refused. 

6. N'.J.—^Mueller V Boulevard Com’ra 
of Hudson County, 94 A. 84, 87 N. 
J.Law 702 

7. Anz.—^Berryhill Office Equipment 


Co. V Phillips, 276 P. 4, 86 Anz, 
180 

8. Ohio —State ex rel. Waltz v. 
Green, 18 Ohio NH,N.S, 97, affirm¬ 
ed 22 Ohio Cir.Ct.NS., 1, 29 Ohio 
Cir.Dec 686 

9n Ark —^Fones BCardware Co, v. Erb, 
17 S.W 7, 54 Ark 646, 18 L.R.A 
863 

10. US —^Price V Passaic County, 
NJ, 96 F 174, 37 C.C A 448 

11. Wash—^Keddy v. Hamilton, 186 
P 1148, 76 Wash 576. 

12. Cal—Sarverv Los Angeles Coun¬ 
ty, 108 P. 917, 166 CoL 187, 189. 

16 C J. p 650 note 16. 

13. Miss —^Leflore County v. Can¬ 
non, 38 So 81, 81 Miss. 384 

141. Heb.—State v. York County, 12 
HW 816, 13 Neb. 57. 

16 C J. p 550 note 18. 

IB. Ohio,—State v. Abbot, 26 Ohio 
CirCt. 588 

10W Ind—Ness v Marshall County, 

1 98 NE 38, 1002, 178 Ind. 221, re¬ 
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versing, App, 91 N.B. 618, 93 N.E 
283, 95 NE. 548. 

15 C J p 550 note 20. 

17. Neb—State v. Tork County, 12 
N.W. 816, 13 Neb. 67. 

18. Ind.—^IsTess v. Marshall County, 
98 NE 38, 1002, 178 Ind. 221 

19. Ohio—Ach V. State, 183 N.B. 
643, 43 Ohio App 626 

Bid not ambiguous 

Bid for road repair station omitting 
words '*and a*' from intended phrase 
"three and a quarter*' cents, desig¬ 
nating price of steel, where phrase 
was followed by figures "0.08%"— 
Ach V State, supra. 

2a Ohio—State v. Delaware Coun¬ 
ty Bd. of Education, 42 Ohio St 
374. 

Pa—^Rufe V. Harvey, 7 PaDist & 
Co 190. 

21. Ind—Ness v. Marshall County, 
98 NE. 33, 1002, 178 Ind 221. re¬ 
versing, App, 91 N.E 618, 93 NM 
283, 95 N.E. 648. 
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§ 188. —— Deposit or Other Security 

When required by statute a bond or guaranty for the 
faithful performance of the work must accompany a 
bid. 

Under the statutes of some states, a bid must be 
accompanied by a bond or a guaranty for the faith¬ 
ful performance of the work according to the con¬ 
ditions stated in the advertisement.^^ Under some 
statutes, the guaranty accompanying the bid must 
be a certified check, guaranteeing that the bidder 
will enter into the contract if his bid is accepted, 
and on which he ceases to be liable when his bid 
IS accepted and he enters into the contract.^s Where 
a contractor’s bid and supplementary bid have been 
rejected, and thereafter the onginal bid is accepted 
on condition that the amount of work be reduced, 
the contractor, on refusing to sign the contract, is 
entitled to a return of his certified check deposited 
on the supplementary bid.^^ 

§ 189. — Acceptance or Rejection 

statutory requirements as to competitive bidding 
govern the acceptance or rejection of bids by the agents 
of the county authorized so to do. Under some statutes, 
the power to accept is discretionary, white under others 
only the lowest bid may be accepted. 

It IS usually provided by statute that county con¬ 
tracts shall be let to the lowest responsible bidder,^^ 
or to the "lowest and best” bidder,^® on the terms in 
the notice mentioned and on the plans and specifi¬ 
cations furnished,27 provided the bid is in the prop¬ 
er form,28 is received at the proper time,28 and 


that such bidder has the qualifications prescribed 
by statute for executing the particular contract in 
question.3® Even though the requirement that a 
county contract shall be awarded to the lowest re¬ 
sponsible bidder is held to be mandatory and not 
merely directory, 81 yet the agents through whom 
the county let such contracts have broad discretion¬ 
ary powers in determining the responsibility of the 
bidder,82 which powers, however, must not be ex¬ 
ercised fraudulently ;88 and they cannot be compel¬ 
led to make any award where the notice inviting 
proposals is so defective as to exclude fair compe¬ 
tition.®^ A contract is properly let to the lowest 
responsible bidder where let to a contractor whose 
responsibility is well known to the county commis¬ 
sioners, notwithstanding there are lower bids by 
bidders whose responsibility is unknown and of 
which there is no evidence.®®* The quality of the 
materials to be furnished, as well as their adapta¬ 
bility to the particular use required, may be consid¬ 
ered in determining who is the lowest responsible 
bidder.®® Some statutes do not invest the board 
with any discretion as to the letting of the contract; 
it must award the same to the lowest bidder.®^ 
Under other statutes, however, it is not necessary 
that the contract be awarded to the lowest responsi¬ 
ble bidder, but, in the absence of fraud or bad faith, 
the contract may be awarded to some one other than 
the lowest responsible bidder.®® In the absence of 
fraud or collusion, the fact that there is only one 
bidder is no objection to the county board awarding 


32. Ind —^Robling v Pike County, 40 
KE 1079, 141 Ind. 622. ' 

16 C J. p 661 note 24 
23. N-D.—^Renville County v Matt¬ 
son, 279 N.W 1, 68 ND. 284. 
Su'bseq.TieD.t amerndment of contract 
The successful bidder on contract 
for construction of county court¬ 
house was not liable on check fur¬ 
nished as isruaranty that he would en¬ 
ter into contract on acceptance of bid, 
where bidder slgrned contract required 
by ad^vertisement for bids but sub- j 
sequently failed to sign, within time, 
limit fixed by county commissioners, 
contract as amended so as to be 
more specific by federal director of 
public works administration from 
which money for project was to be 
acquired.—^Renville County v. Matt¬ 
son, supra. 

34. La.—•Worthington Const. Co. v. 
Parish of Jefferson Davis, 77 So. 
492, 142 La. 659. 

23. —^Poyner v. Whiddon, 174 So 

507, 284 Ala 168. 

15 C J. p 661 note 25. 

36. Ohio.—Huston v. County Com'rs 


of Franklin County, 2 Ohio NJ?., 
N.S, 582 

16 C.J p 661 note 26, 

Blfect of chancre of statute 
The reenactment of county print¬ 
ing statute after the enactment of 
statute requiring boards of county 
commissioners to award contracts in 
excess of one thousand dollars to 
lowest and best bidder would not af¬ 
fect action whibh arose prior to ef¬ 
fective date of reenactment, except 
to show legislative purpose and in¬ 
tent that the county printing stat¬ 
utes, under which printing was let 
to the newspaper adjudged by the 
county commissioners best suitable 
for the work, should remain effec-| 
tive Rev.Codes 1935, {S 4482, 4605.1. 
—State ex reL Bowler v. Board of 
Com’rs of Daniels County, 76 P.2d 
648, 106 Mont. 251. 

27. Ind.—Robling v. Pike County, 40 
NB. 1079. 141 Ind 522. 

28. Ohio.—State v. Franklin Coun¬ 
ty. 1 Ohio Cir.Ct. 194, 1 Ohio Cir. 

I Dec. 106 
116 CJ. p 561 note 28. 
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29. Neh—State v, Tork County, 12 
NW. 816, 13 Neb. 67 
16 C J. p 661 note 29 
30u Wash—^Baum v. Sweeney, 32 P. 
778, 6 Wash. 712. 

31. Ind—^Boseker v. Wabash Coun¬ 
ty. 88 Ind. 287. 

16 C.J. p 661 note 31. 

32. ND—Chaffee v Crowley, 190 N. 
W 308, 49 N.D 111, citing Corpus 
Juris. 

I 15 C.J. p 661 note 32. 

33. Ohio—State v. Franklin County. 
1 Ohio Cir.Ct 194, 1 Ohio CirDec. 
106. 

34. Ohio.—^American Clock Co. v. 
Licking County, 31 Ohio St. 416. 

35. N.D—Chaffee v Crowley, 190 N. 
W. 308. 49 N D. 111. 

38. Ala—Mitchell v. Walden Motor 
Co, 177 So 151, 236 Ala. 34. 

37. Wis.—^Mueller v Eau Claire 
County, 84 N.W. 430, 108 Wis- 304. 

38; Mass.—^Larkin v. County Comers 
of Middlesex. 174 NJBI 634, 274 
Mass. 437. 
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the contract to him,3 9 and where only one bidder is 
qualified under the law, the county commissioners 
have no discretion and as a ministerial duty must 
award the contract to him.^0 Where a contract has 
been awarded to the lowest bidder submitting bids 
under a competitive bidding statute, the fact that 
the board asked for alternative bids on the con¬ 
tract and rejected the same will not avoid the 
awarded contract A policy of giving preference 
to resident bidders over nonresident bidders within 
a certain percentage of the amount of the contract 
is arbitrar>' and improper.42 County boards are, m 
a number of jurisdictions, empowered to reserve the 
right to reject any and all bids, if they think such 
a course will be for the public interest,^® j^n^j aJso 
to advertise anew for proposals.'*^ If, however, 
such boards determine not to readvertise for fur¬ 
ther proposals, it has been held to be their duty to 
enter into a contract with the lowest bidder,^ 5 and 
to award the contract to the bidder offering to do 
the work and to furnish the materials at the next 
lowest price, where the lowest bidder failed to com¬ 
ply with statutory formalities,^® after due notice 
The retention by the county board of a bidder's cer¬ 
tified check, deposited as a guaranty, when the 
checks of other bidders were returned, does not 

39- Neb —Gutschow v Washington 
County, 104 NW. 602, 74 Neb 378 

15 C J p 551 note 36 

40. Mont—Strange v Eaval, 215 P. 

807, 67 Mont 301. 

41. Pla—^Wester v. Belote, 138 So 
721, 103 Fla 976 

42. Wash—^Reiner v Clarke County, 

241 P 973, 137 Wash 194. 

43- Mass—Connors v Stone, 69 N.E 
71, 177 Mass 424 

15 CJ p 551 note 37. 

44- Ohio—State v Shelby County, 

36 Ohio St 326—State v Franklin 
County, 1 Ohio CirCt. 194, 1 Ohio 
CirEeo 106 

45. Ohio—State v. 
ty, supra. 

40- Ohio.—State v Shelby County, 

36 Ohio St 326—^Huston v County 
Com'rs of Franklin County, 2 Ohio 
NP,NS, 682 

47. N.J.—Stanley v. Passaic County, 

38 A. 181, 60 NJLaw 392—Con¬ 
nolly V Hudson County, SO A. 648, 

67 N.J Law 286 

48. N J —Ruby v Hudson County, 

100 A 167, 90 N.J Law 29 

49. Mich—Wayne County v. Wayne 
Cir. Judge, 69 N.W. 83, 111 Mi nb. 

33. 

16 C J p 652 note 48. 

50. US —Spencer v. Pike County, 

Pa., 208 F. 644, 126 C.C A 546. 

Mass*—^Edge Moor Bridge Works v. 


amount to an acceptance of his bid.^8 The award 
of a contract by a sufficient^® vote of the county 
board does not constitute the contract,®® and no 
contract exists where the award is made on a con¬ 
dition which is not accepted.®! The statutes pro¬ 
viding for competitive bidding being for the benefit 
of the public, they confer no right on the lowest 
bidder as such ®2 Where his bid is not accepted, he 
cannot sue the county authorities for damages,®® 
and in some cases it is held that, in the absence of 
fraud, he has no remedy,®^ but in others it is held 
that he may sue to set aside the award.®® 

§ 190. Formal Requisites of Contract 

The prescribed manner of making county contracts 
must be pursued. Ordinarily such contracts must be in 
writing and recorded. 

Where the mode and manner of contracting are 
not prescribed, nor the persons or agents by and 
with whom contracts are to be made, counties may 
make contracts in all matters necessarily appertain¬ 
ing to them in the same manner as individuals or 
other corporations.®® If, however, such mode and 
manner of contracting, or the officers or agents by 
and with whom contracts are to be made, are pre¬ 
scribed, the mode prescribed must be pursued.®7 

ery Co v Board of Com’rs of 
Hughes County, 62 P 2d 1171, 178 
Okl 336—^Kansas City Southern Ry 
Co V Germo Mfg Co, 49 P 2d 158, 
173 Okl 497—Board of Com’rs of 
Payne County v Standard Accident 
Ins Co, 46 P2d 469, 172 Okl 366 
Or —J M Dougan Co v Klamath 
County, 193 P 646, 99 Or. 436 
Pa—Township of Luzerne v Fayette 
County, 199 A 827, 330 Pa 247— 
Daugherty v Westmoreland Coun¬ 
ty, 21 Westmoreland Co L J 270, 
29 MunLR 183 

Tex—^West Audit Co v Yoakum 
County, ComApp, 35 SW2d 404— 
Wichita County v. Allred, Civ App, 
27 SW2d 663 
16 C.J p 552 note 52. 

Freeleotion promise to build cer¬ 
tain roadway of member of police 
jury IS unenforceable, since police 
juries can act legally only through 
ordinances or resolutions —^Williams 
V Police Jury of Concordia Parish, 
107 So. 126, 160 La 326 

Jlulsdlctioiial raoitalB m order 

Under a statute providing that, 
“when in its opinion the interest of 
the county would be subserved there¬ 
by,” the board of supervisors may 
enter into a certam kind of contract. 
It IS not jurisdictional to recite in 
the order for notice inviting bids the 
opinion of the board that such neces¬ 
sity exists, since jurisdictional facts 
must be recited, but a mental state 
or an opinion need not be recited — 


Franklin Coun- 


Bnstol County, 49 NB 918, 170 
Mass 628 

51. Wash —Olympian-Tribune Pub 
Co. V. Byrne, 68 P. 336, 28 Wash 
79 

52. Mont—State v. Hindson, 120 P. 
485^ 44 Mont 429 

53. Iowa —^Mortland v Poweshiek 
County, 137 NW 1009, 166 Iowa 
720 

15 CJ p 552 note 48 

54. Iowa—Mortland v, Poweshiek 
County, supra. 

16 C J. p 652 note 49 

55. La —^Bienvenu v St. Martin Par¬ 
ish Police Jury, 53 So. 362, 126 La 
1103. 

5flL Ala—Montgomery County v. 
Barber, 45 Ala 237 

Pa,—^Daugherty v. Westmoreland 
County, 21 Westmoreland Co L.J. 
270, 29 MunLR 183 

57. Ga.—Griffln v Maddox, 182 S B 
847, 181 Ga. 492—Douglas v Aus¬ 
tin-Western Road Machinery Co, 
160 SB 409, 173 Ga 386—Carolina 
Metal Products Co v. Taliaferro 
County, 110 S B. 331, 28 Ga App 67 

Ky—^Riddell v Boone County, 208 S 
W 823, 183 Ky 77 

Miss—Oliver Const Co. v. Crawford, 
107 So 877, 142 Miss 490—Smith 
County V. Mangum, 89 So 913, 127 
Miss 192. 

Mo—Thompson v. City of Malden, 
App, 118 SW2d 1069 

OkL—^Austin Western Road Machin-^ 
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The necessity for bids and the form and requisites 
thereof are considered supra §§ 183-189. Not ev¬ 
ery formal irregularity in the making of a county 
contract will affect the validity of such contract.58 
Furthermore it has been held that the violation of 
statutory provisions with regard to the mode of 
making contracts by counties, designed for their 
protection, may be waived by a county and cannot 
be urged by the other party to defeat the contract.59 

Wfiting and record A contract with a county 
need not be in writing,®^ nor need it be recorded,®^ 
unless the governing statute so requires It is, how¬ 
ever, commonly required by statute that such con¬ 
tracts be in writing,®2 at least where they involve 
expenditures exceeding a stated amount.®® More¬ 
over It is frequently required by statute that con¬ 
tracts made on behalf of the county shall not only 
be in writing but shall also be entered on the min- 

Board of Sup’rs of Harrison County. 

V Gully, 84 So 163, 122 Miss 46 
66 . Fla—Wester v Belote, 138 So. 

721. 103 Fla 976 
OmiBSioiii supplied hy evidence 

Failure of board of county com¬ 
missioners to determine affirmatively 
on their minutes that accepted bid 
on public contract was that of lowest 
responsible bidder does not affect 
vahdity of contract, whore evidence 
discloses such determination would 
have been sustained if made.—^Wes¬ 
ter V Belote, supra 
sa. tr.S —^In re Worcester County, 

Mass. 102 F 808, 42 CCA. 637. 

0OL Ga.—Walker v. Stephens, 165 S 
B. 99. 176 Ga 406 
Tex,—^International & G N. R Co. 

V. Anderson County, CivApp. 174 
SW 306. affirmed 38 S.Ct. 370, 246 
US 424, 162 L.Bd 807. 

Wash.—^Miller v. Ungremach, 282 P, 

840, 154 Wash 480. 

16 C J, p 662 note 53. 

61. Gcl—W alker v Stephens. 166 S 
B 99. 175 Ga 405. 

Okl—Western Paint & Cheimcal Co. 

V, Board of Com'rs of Washington 
County. 42 P 2d 633, 171 Okl 302 
AppolntmeiLt of officer 

Where county commissioners, un¬ 
der implied authority conferred hy 
law, appointed attorney as county at¬ 
torney, the transaction was an ap- 
ixnntment of a public officer, and not 
within statute requiring contracts 
entered into by commissioners to be 
in writing and recorded.—^Walker v. 

Stephens. 165 SB 99. 175 Ga 405. 

66 . Ga—Gnffln v. MaddoX. 182 SB 
847. 181 Ga. 492—Spears v. Robert¬ 
son, 162 SB 903. 170 Ga 368— 

Killian v Cherokee County, 160 S 
B. 168, 169 Ga 313—^Burke v. 

Wheeler County, 127 SB. 246, 64 
Ga App. 81—^Murray County v 

20 C J S.-65 


utes or otherwise spread on the record of the body 
making the contract as an agent of the county, and 
a contract not so evidenced is unenforceable.®^ 
Such requirement extends to all material portions 
of the contract.®® It has been held, however, that 
the entire contract need not be spread on the record 
if the spirit of the statute is in the record that is 
made.®® It is not necessary that the minutes show 
performance by the contractor in the absence of 
statutory provision to the contrary,®*^ 

The failure of the proper county officers to enter 
a county contract on their minutes will not relieve 
their successors in office from the duty of so do¬ 
ing ®® The contractor may, by mandamus or other 
appropriate proceedings, compel the proper county 
authorities to enter the contract on the minutes,®® 
provided the contract is a valid and legal one.^® 
It would seem that the time when the contract is 

ty V. Pickering, 157 SB 343, 42 
Ga App 739—Carolina Metal Prod¬ 
ucts Co V Taliaferro County, 110 
S-H 331, 28 6a App 67—Garner v. 
Floyd County. 101 S E. 918, 24 Ga. 
App. 693 

Miss—Corinth to Gulf Highway v 
Carothers & Co, 92 So 696. 129 
Miss, 646—Smith County v. Man- 
gum, 89 So 913, 127 Miss. 192 
Pa—^Daugherty v Westmox eland 

County, 21 Westmoreland Co L J 
270, 29 MunliR. 183. 

15 C J. p 562 note 54 

V. Early County, 
184 S B 319, 181 Ga 754 
15 C.J. p 553 note 56. 

BmploymeaLt ooutwact 
The duties of the employment, in 
a contract by the county employ¬ 
ing an individual, are a material 
term of the contract and the minutes 
must in some definite way disclose 
the nature of such duties —^Minter 
V. Early County, supra. 

66 b Mo—Morrow v Pike County, 88 
SW. 99. 189 Mo. 610. 

87. Miss.—^People's Bank of Weir v. 
Attala County, 126 So 192, 156 
Miss. 560 

Order reoitmg perfoimaxice 

In the absence of statutory direc¬ 
tion there is no necessity for the ap¬ 
pearance in the minutes of an order 
reciting the delivery of goods pur¬ 
chased by the county and the inspec¬ 
tion and acceptance thereof by the 
county.—^People’s Bank of Weir v. 
Attala County, supra. 

08 , Ga.—Weathers v. Easterling. 113 
S.B 152, 163 Ga 601 
68 . Ga.—^Board of Com*rs of Mor¬ 
gan County V. MacDougald Const. 
Co.. 122 SE 317. 157 Ga. 596. 

16 C.J p 663 note 67. 

TOu Ga—Jones v. Bank of Gumming; 
63 S B. 36. 131 Ga. 614. 


Pickenng, 167 S E. 343, 42 Ga 
App 739—Gamer v Floyd County, ] 
101 SE 918, 24 GaApp. 693. 

SIiss —Smith V Covington County, 
158 So 919, 171 Miss 879 
Mo —Thompson v City of Malden. 

App, 118 SW2d 1059 
EbesolotloiL and xreoord Insofficioxit 
An oral agreement by a county, 
ELlthough recited in resolution adopt- 
2 d by county commissioners and en¬ 
tered on minutes, is unenforceable 
under a statute requiring county 
3 dnti*acts to be in writing and en¬ 
tered m the minutes—Murray Coun¬ 
ty V Pickenng, 157 SB 343, 42 Ga 
App 739 

S3. Pa—Township of Luzerne v 
Fayette County, 199 A 327, 330 Pa 
247 

Mandatoxy 

The statutory provisions that ell 
contracts by county commissioners 
involving an expenditure exceeding 
one hundred dollars must be in writ¬ 
ing IS mandatory and not merely di¬ 
rectory and a contract which does 
not comply therewith imposes no lia¬ 
bility on the county.—Township of 
Luzerne v Fayette County, supra, 

0 ^ XJ.S—^Austin-Western Road Ma¬ 
chinery Co. V Fayette County, C C 
AGa, 99 F2d 666 —^Holmes Coun¬ 
ty, Miss. V Burton Const Co. C. 
C A.M 1 SS , 267 P. 769 
Ga,—Gnffln v Maddox. 182 S E 847, 
181 Ga 492—Douglas v. Austin- 
Western Road Machinery Co, 160 
SE 409, 173 Ga 386—Spears v 
Robertson, 162 SB 903. 170 Ga, 
358 —^Killian v. Cherokee County, 
160 SB 168, 169 Ga 313—^Board of 
Com’rs of Morgarl County v Mac¬ 
Dougald Const. Co, 122 S.E. 317, 
167 Ga 595—Weathers v. Easter¬ 
ling, 113 S.B. 152. 163 Ga 601— 
Burke v. Wheeler County, 187 SB. 
246, 54 Ga,App 81—^Murray Coxm- 
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reduced to writing or when entry is made is not ma¬ 
terial'll While an offer of a person and its un¬ 
qualified acceptance by the county, together with 
its entry on the minutes, constitutes a contract,^ 2 
especially where the resolution of acceptance con¬ 
tains an express promise by the board to pay a cer¬ 
tain amount,*^3 as does .also an order of employment 
entered on the record and a wntten acceptance,^^ 
nevertheless a resolution or order which is in real¬ 
ity but an offer does not constitute a contract until 
accepted by the other party 

In the case of full performance by the contrac¬ 
tor and an acceptance of benefits by the county, the 
county has been held to be precluded from raising 
the question of the omission of the co;ntract from 
the minutes.'^® However, the mere entry on the 
minutes of a contract does not estop the county 
from setting up any legal defense it may have 
against the validity of the contract.'^'^ 

Execution and signing. Acts of the county board 
pertaining to the execution of the contract should 
be done in a legal meeting,*^3 and in the manner 
prescribed by statute.*^ 3 There must be a compli¬ 


ance with the statutory requirements as to the time 
and manner of the signing of the contract or con¬ 
tract order on behalf of the county. 30 However, 
the signing of the contract before the giving of the 
contractor’s bond is a mere irregularity which is not 
fatal.3i Unless authonzed by the whole board to 
execute the contract,®^ part of the members of the 
board cannot bind the coanty by signing in their in- 
individual, rather than their official capacity, espe¬ 
cially where the alleged contract which they sign 
differs materially in its terms from the one author¬ 
ized by the board while m session.33 

§ 191. Validity and Sufficiency in General 

The ordinary rules of contract law relative to the 
offer and acceptance, mutuality, consideration, fraud, and 
partial invalidity are applicable to cases involving county 
contracts. 

General rules of the law of contracts may be in¬ 
voked in determining the validity of contracts to 
which a county is a party. Thus a county contract 
must be certain in its terms and not vague or indefi- 
nite.34 It must contain an offer by one party and 
an acceptance of such offer by the other ,35 and it 


71 . Qa—^Burke v. Wheeler County, 
187 S E 246, 64 Ga.App. 81 

15 C J P 553 note 59 

TSL Ga—Central Georgia Power Co. 

V. Butts County, 77 S,EJ. 380, 189 
Ga 490. 

Porohase order 

Commissioners* court order duly 
recorded m the minutes of said court, 
reciting an offer to sell tractors to 
the county and the county's unqual¬ 
ified acceptance, and directing pay¬ 
ment to be made out of county funds, 
constituted purchase contract—Colo¬ 
nial Trust Co. V Hill County, Tex. 
Com.App, 27 SW.2d 144, reversing 
Hill County v. Colonial Trust Co, 
CivApp., 18 SW.2d 787. 

73. Fla —^Hopkins v. Leon County, 
74 So. 306, 73 Fla. 99. 

74. Mo—^Blades v. Hawkins, 112 S 

W. 979, 183 Mo.App. 328, affirmed 
144 S.W 1198, 240 Mo. 187, Ann. 
Cas.l913B 1082. 

75. XJ.S—^Pike County v., Spencer, 
Pa. 192 F. 11. 112 CCA. 438, re¬ 
versing. CC, 183 F. 894 

Ariz.—^Farrell v. Greenlee County, 136 
P 687, 16 Ari* 106, 49 LRA..NS, 
380. 

76. Tex—^Rusk County v Maloney, 
Civ.App, 88 S.W.2d 868, error re¬ 
fused 

16 C.J p 558 note 55. 

77. Ga—Weathers v. Easterling, 113 
SE. 162, 153 Ga. 601 

78. HI.—See Pauly v. Madison Coun¬ 
ty, 199 Ill App 226. 

H.C,—O'Neal v. Wake County, 146 S. 
E. 28, 196 N.C. 184. 


ND—^Rolette State Bank v Rolette 
County. 213 N.W 848. 66 ND 877 
15 C J. p 563 note 64. 

79. Tex,—Collin County v, Schultz, 
CivApp, 243 SW. 609. 

80- Ky—^Harlan County v Howard, 
66 SW2d 365, 246 Ky. 791. 

Okl—^Austin Western Road Machin¬ 
ery Co V. Board of Com'rs of 
Hughes County, 62 P 2d 1171, 178 
Okl 336—^Kansas City Southern 
Ry. Co, V. Germo Mfg Co, 49 P.2d 
158, 173 Okl 497 
Fresenoe of Jiurtioes required 
County purchasing order written 
by clerk and signed by county judge 
and two justices of peaice on day fol¬ 
lowing meeting of fiscal court was 
not ''signed by county Judge with 
approval of justices of peace pres¬ 
ent.** and hence was invalid—^Harlan 
County V. Howard, 66 S.W.2d 866, 246 
Ky. 791. 

Subsequent action void 
Where fiscal court's order of pur¬ 
chase was invalid for being made at 
a special term of the fiscal court 
when some members of the court 
were not present and had not been 
notified, all subsequent action taken 
thereunder was void—^Harlan Coun¬ 
ty V. Howard, supra 
81. ND—^McCann v. Carlson, 144 N. 
W 92, 26 ND. 191 

88. Pa—Garr v* Northampton Coun¬ 
ty, 5 Pa.Dist & Co 220, affirmed 
Garr v Fuls, 133 A. 160, 286 Pa 
137 

15 C.J. p 653 note 66. 

83- TJ S.—^Pike County v. Spencer, 
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Pa, 192 P 11, 112 CCA 433, re¬ 
versing 183 P 294 

La—^Whitney v Vernon Parish, 62 
So 176, 126 La 13 

84, Colo.—^Heberer v Board of 

Com'rs of Chaffee County, 293 P 
349, 88 Colo 159 

Mo.—Carter v Reynolds County, 288 
SW 48, 316 Mo. 1233 

85. Cal—Colonial Woolen Mills Co. 
V l!os Angeles County, 59 P.2d 676, 
15 CalApp.2d 586. 

No contract by “pcurt payment” 
Where county was authorized by 
legislative enactment to pay injured 
county employee any sum not exceed¬ 
ing two thousand dollars, payments 
by county board of supervisors which 
were referred to as “part payment” 
for employee’s injuries did not con¬ 
stitute a contract with employee to 
pay hin^ the full two thousand dol¬ 
lars authorized by legislature —Simp¬ 
son County V, Kelly, 166 So 532, 175 
Miss. 596. 

Tima eKtanslon for acceptance 

Where time allowed for acceptance 
of blanket manufacturer’s bid for 
county order had expired, telegram 
to zfianufacturer’s local agent stat¬ 
ing manufacturer must know at once 
whether county would accept bid held 
to extend time limit in manufactur¬ 
er's original offer, hence prompt ac¬ 
ceptance by county formed contract 
precluding manufacturer from claim¬ 
ing additional compensation for in¬ 
creased cost of production as provid¬ 
ed in "acknowledgments** of county's 
acceptance —Colonial Woolen Mills 
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must be supported by a good and sufficient consid¬ 
eration, 86 Mutuality is also essential to the validity 
of such a contracts^ 

As in the case of other contracts, county con¬ 
tracts induced by or tainted with fraud are subject 
to be set aside on that ground.^8 Obviously a con¬ 
tract cannot be held invalid on the ground of fraud 
where there is no sufficient shoMai^ thereof.®® The 
negligence of the officers or agents of the county 
in failing to discover or prevent the fraud will not 
give the contract validity.®® 

County boards having authority to contract for 
the county may in so contracting make such specific 
stipulations as they deem proper, provided the same 
are within the scope of their authority as fixed by 
law and are not contrary to public policy.® ^ Thus a 
county contract may lawfully provide a means of 
having facts in dispute arising in the course of its 
performance determined by an agent of both par¬ 
ties as a condition precedent to litigation.®® 

Statutory requirements that county contracts for 
services fix the amount of the compensation there¬ 


under and the time within which the contracts are 
to be performed must be complied with in so far as 
they are applicable,®® 

A contract designed to accomplish a thing w'hich 
the county has the authonty to do is not invalid as 
an attempt by the county to bargain away its gov¬ 
ernmental powers.®^ Where, under the law, state 
aid for county projects is made optional with the 
county, if the county refuses such aid and contracts 
lawfully for the work to be done at its own expense 
such contract is not invalid.®® 

The recall by election of the officer who made a 
contract in behalf of the county, even if taken as 
an expression of disapproval of the policy of such 
contract, does not invalidate it®® 

Approval. Where a statute requires that a cer¬ 
tain kind of county contract be submitted to and ap¬ 
proved by a particular officer, a failure to obtain 
such approval will render such a contract void,®^ 
provided, of course, the contract involved comes 
within the purview of the statutory requirement®^ 
It has been held that the failure of county officers 


Co. V Los Angreles County, 59 P. 
2d 575, 15 CarApp.2d 536 
ae. Ala —^Moody v Terrell-Hedgea 
Co, 78 So. 639, 16 AlaApp 441, 
certiorari denied State v. Moody, 
80 So 828, 202 Ala 444 
Mo.—^Thompson v. City of Malden, 
App, 118 SW2d 1059 
cnaixn wltboat legal value 
Although the surrender of a doubt¬ 
ful right IS a good consideration for 
a contract, the officers of the coun¬ 
ty cannot release a claim by the 
county against its treasurer for the 
surrender of a claim by the treasur¬ 
er against the county which was of 
no legal value.—^Huntingdon County 
V. Spyker*s Bx*x. 118 A 601, 274 Pa. 
570 

87. Tex—Gordon v. Denton County, 
Civ App. 48 SW 737. 

88. Miss —^Federal Land Bank of 
New Orleans v Leflore County, 153 
So. 882, 170 Miss. 1. 

15 C J. p 553 note 72. 

89. Ark.—^Kleiner v. Parker, 8 S.W 
2d 434, 177 Ark. 671—Stone v 
Mayo, 204 S W. 762, 136 Ark. 130. 

Mo—^Aslin V Stoddard County, 106 
S W.2d 472, 341 Mo 138. 

Or.—J. M, Dougan Co v. K lam ath 
County, 193 P 645, 99 Or. 436. 

Pa—Sheets v. Armstrong, 161 A. 369, 
, 307 Pa. 386. 

Tex.—Cameron v. Earnest, Civ App, 
34 S.W.2d 685. 'error dismissed. 

16 C J. p 653 note 76 
Bxoesfliva costs or proAts 

(1) Where fraud or collusion in 
bidding for construction of court¬ 
house was not shown, contract was 


not void on ground that the cost was 
exorbitant.—^Kleiner v. Parker, 8 S. 
W2d 434, 177 Ark. 671—Oampbell v. 
High, 2 S.W.2d 1101, 176 Ark 228. 

(2) Contract to manage and super¬ 
vise construction of county road sys¬ 
tem held not invalid, as providing 
for compensation so grossly exces¬ 
sive as to constitute legal fraud.— 
Gulf Bitulithic Co V Nueces County, 
TexCom.App., 11 S.W.2d 306, revers¬ 
ing, Civ App, 297 SW. 747. 

(3) Contract of commissioners' 
court to pay attorney twenty-five per 
cent of all delinquent taxes collect¬ 
ed, for collecting such taxes and 
making abstract of lands, held not 
so excessive as to raise presumption 
of fraud.—Cameron v. Earnest, Tex. 
Civ App., 84 S.W2d 685, error dis¬ 
missed. 

(4) If the county supervisors pur¬ 
chased certain land for a 3 & 1 I, the 
sale would be vaUd although they 
knew that a large profit was being 
made by some one —^Batterton v. 
Puna County, 271 P, 720, 84 Aria. 
347. 

90. Miss.—^Federal Land Bank of 
New Orleans v. Leflore County, 163 
So. 882, 170 Miss. 1. 

91. Minn.—Kief v. Mills, 179 NW. 
724, 725, 147 Minn. 188, citing Ckxis 
prui Juris. 

16 CmT. p 664 note 79. 

92. Fla.—^Duval County v. Charles¬ 
ton Engineering & Contractmg Co., 
134 So. 509, 101 Fla. 84L 

93. Cal.—Skidmore v, Dambacher, 48 
P.2d 11X0, 6 Cal.App.2d 188. 
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Sulllciaxt ooxnpliaiLoe 

Contracts with third person to fur¬ 
nish county with report as to tax de¬ 
linquencies are not void for failure 
to fix third person's compensation, 
where contracts provided he should 
receive fifty per cent of money re¬ 
ceived by county from redemption of 
sales of properties included in re¬ 
port; nor are such contracts void for 
failure to specify the time within 
which they were to be performed, 
where the contracts did not provide 
for continuous employment but for 
performance of the job as a whole, 
and time employed in completing job 
would not affect third person's com¬ 
pensation.—Skidmore v. Dambacher, 
supra. 

94. Tex.—Gulf Bitulithic Co. v. Nue¬ 
ces County, Com App., 11 S.W.2d 
305, reversing, Civ.App, 297 SW. 
747. 

95, Tex—Gulf Bitulithic Co v. Nue¬ 
ces County, supra. 

98. Or.—^Ward v Klamath County, 
218 P. 927, 108 Or. 574. 

97. Tex.—Sylvan Sanders Co v. 
Scurry County, Civ App , 77 S.W 2d 
709, error refused. 

I 96L Pa —Garr v. Northampton Coun¬ 
ty, 5 PaDist. & Co. 220, affirmed 
133 A. 150, 286 Pa. 137 
Statute inapplicable 

Contracts for payment of attor¬ 
ney's fees by the county commission¬ 
ers' court, to get up bond records, 
prepare a petition for a bond elec¬ 
tion, arrange for printing the bonds, 
obtain the approval thereof by the 
attorney general, and get the opin- 
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to submit’building plans to a state inspector, charg¬ 
ed by law with the duty to inspect such plans, or 
to forward his fees as required by the statute, will 
not render the building contract void if otherwise 
valid 

Partial invaUdity. In accordance with the gener¬ 
al law of contracts with regard to partial invalidity, 
a county contract invahd in part will be upheld as 
to the other parts^ unless the void provision is so 
inseparably connected with the rest of the contract 
as to invalidate the whole.2 The validity of a con¬ 
tract with the county is not affected by the invalidi¬ 
ty of bonds, taxes, or other means providing for 
payment of the contractor.^ 

§ 192. - Individual Interest of Officer 

Ordinarily a county board cannot contract with one 
of Its members, nor can a county officer contract with 
himself in hts individual capacity. 

On the ground of public policy, and because of 
express statutory prohibition in some states, a coun¬ 


ty board cannot contract directly or indirectly with 
one of Its members and any contract so made is 
void,^ or is at least unenforceable against the coun- 
ty.5 This rule obtams whether the contract is ex¬ 
press or implied,® executed or executory,*^ and even 
though the contract is a reasonable and necessary 
one.® While statutes prohibiting county officers 
from being interested in contracts with the county 
are general m their nature,® their prohibition gen¬ 
erally comprehends only contracts for public 
works they do not apply to former,^! or outgo¬ 
ing, county officers,!® nor do they render void a 
contract with one who is not a county officer, but 
who, however, employs certain county officers to 
assist him.!® By statute m some jurisdictions coun¬ 
ty officers are forbidden to do business with the 
county in any respect other than in the perform¬ 
ance of their official duties.!^ It has been held .that 
a county officer cannot as such make a legal con¬ 
tract with himself as agent for another person 
whether he acts m good faith or not.!® Under a 


ion of a bond attorney as to validi¬ 
ty of the bonds, are not invalid be¬ 
cause of Vernon* s Sayles Civ St. 
Aiinotl914, arts 605, 619, 622, 632, 
requiring' the attorney general to ex¬ 
amine and approve all bonds, records, 
etc —Gibson v. Davis, Tex.Civ.App, 
236 SW 202 

99. Tex.—Headlee v Fryer, Civ 
App., 208 SW 213, error dismissed 
by agreement. 

1. Tex —Commissioners* Court of 
Madison County v. Wallace, 16 S 
W2d 636, reversing Wallace v 
Commissioners’ Court of Madison 
County, Cxv.App, 281 SW 693, and: 
followed in Sheffield v. Sheppard, 
39 S.W2d nil, 120 Tex 683 

2. Cal—Tax Factors v Marin Coun¬ 
ty, 66 P2d 666, 20 Cal App 2d 79 

Tex—Sylvan Sanders Co v Scurry 
County, Civ App, 77 SW2d 709, 
error refused 
Minor proviadonB fail 

Where the general contract is void 
and unenforceable for lack of mu¬ 
tuality, minor provisions thereof fall 
with it —Ness V Marshall County, 
98 N£! 33, 1002, 178 Ind 221, revers¬ 
ing, App, 91 N.E. 618, 93 N.B 283, 
96 N.E. 648 

3. Ala —^Tally v. Jackson County 
Comrs. Ct, 39 So 167 

Tex—^Douglass v. Mynck, Civ.App., 
169 SW 422 

Wash.—Osborne v Eing County, 136 
P 138, 76 Wash. 277. 

4. Cal—^Moody v Shuffleton, 262 P 
1096, 203 Cal, 100 

Idaho.—Benewah County v. Mitchell, 
61 P2d 284, 67 Idaho 1—Clark v 
Utah Const, Co., 8 P 2d 464, 61 
Idaho 587 

Ind.—Jackson Tp. of Boone County 


V Bowman, 147 NE 621, 196 Ind. 
729—^Marion Tp. of Boone County 

V Howard, 147 NB. 619, 196 Ind 
167 

Ky —^Douglas v Pittman, 39 S W 2d 
979i 239 Ky 648—^Logan County v 
Edwards, 266 S.W 917, 206 Ky 68 
Tenn—State v Ward. 43 SW2d 217, 
163 Tenn 265. 

Tex—Comutt v Clay County, Civ. 

App, 76 SW2d 299 
15 CJ p 477 note 24, p 517 note 56, 
p 553 note 73 Ca] (1) 

OonsUtutlonaJity 

<1) Laws forbidding county public 
officers to be interested m contracts 
made in official capacity are valid as 
they are merely express legislative 
declarations of the common-law rule 
on the subject —Shasta County v. 
Moody, 266 P. 1032, 90 Cal App 619. 

(2) A statute prohibiting nepotism 
and trading of members of the board 
of county commissioners between 
themselves and those related to them 
and providing penalty therefor, is 
not unconstitutional as unduly re¬ 
straining trade —^Bradford v. Ham¬ 
mond, 176 S E. 18, 179 Ga 40, 

The purpose of a statute provid¬ 
ing that no member of a fiscal court 
should be pecuniarily interested in 
any contract with the county was 
to prevent members of fiscal court 
from entering into contracts with the 
county for the salutary purpose of 
protecting the county against sinis¬ 
ter influences and purposes of its 
fiscal agencies, who might enter into 
contracts much to their own ad¬ 
vantage and greatly to the detriment 
of the county —Knox Fiscal Court 
V. Davis, 101 SW2d 409, 267 Ky 
1166. 


5. Tenn —State v Ward, 43 S W 2d 
217, 168 Tenn. 266—State v Per- 
kinson, 19 S W.2d 254, 159 Tenn 
442—^Ramsey v. Gibson County, 7 
Tenn Civ A 53. 

6 . Iowa,—^Nelson v Harrison Coun¬ 
ty, 102 NW 197, 126 Iowa 436 

Tex.—Cornutt v Clay County, Civ 
App, 75 SW2d 299 

7. Wis—^Land, etc, Co. v McIntyre, 
75 N.W. 964, 100 Wis. 246, 69 Am 
S.R. 916, 

8 . Tenn—^Madison County v, Alex¬ 
ander, 84 SW 604, 116 Tenn 685 

9. Neb.—^Wilson v Otoe County, 98 
NW 1050, 71 Neb. 436. 

Ooutvaot by ooniity officer In noninf- 
fiodal capacity 

Even though the county officer 
takes part in a contract as a business 
man, and not in his official capaci¬ 
ty, the statutory prohibition against 
officers participating in contracts for 
the purchase or sale of property or 
for the performance of work, in 
which contracts they are pecuniarily 
interested, applies.—Territory v. Ca- 
brinha, 24 Hawaii 767 

IOl Fla—Lainhart v. Burr, 38 So. 
711, 49 Fla. 316. 

11 . Neb—^Pethoud v. Gage County, 
120 NW 164, 83 Neb 497 

12 . SD—^Brown County v. Jenkins, 
77 NW. 679, USD 330 

13. Ind.—Perry County v. Gardner, 
67 NB 908, 165, Ind. 166. 

16 C J p 617 note 60 

14. Idaho —^Benewah County v. 

Mitchell, 61 P2d 284, 57 Idaho 1 

15. Ark—^McLain v Miller County, 
23 SW.2d 264, 180 Ark, 828. 
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statute expressly denouncing contracts of public of¬ 
ficers with themselves for services or materials to 
be used by the county, contracts m violation of such 
statute are void and not merely voidable.^® 

Particular contracts with the county which have 
been held invalid when made by county officers in¬ 
clude sales of county property, contracts for 
printing and supplies,construction contracts,^® 
and contracts to bury indigent dead.20 

On the other hand, officers controlling the affairs 
of a county may contract with its ministerial offi¬ 
cers, unless such contracts are prohibited by stat- 
ute.2^ It has also been held that a county board 
may employ one of its members to perform services 
not pertaining to, or inconsistent with, his duties 
as a board member ,22 and it has been held that one 
county officer may employ another county officer 
under such circumstances.^® It has also been held 
that a contract for materials between a matenal 
supply corporation and a general contractor for a 
county jpb is not rendered invalid by reason of the 
fact that the owner of the corporation was a county 
officer, not shown to have voted when the county 
contract was let to the general contractor, under a 
statute forbidding a direct or indirect interest by 
county officers in county contracts.24 Of course, 
where a special exception is made by statute, a 
member of a county board may be employed by the 
board for particular purposes and may be compen¬ 
sated therefor.25 

A contract, made in violation of a constitutional 


prohibition against anj" person entering into a con¬ 
tract with a county which has been authorized by 
a statute passed by a legislature of which such per¬ 
son was a member, is void.2® 

§ 193. Unauthorized or Illegal Contract 

Counties are not liable on illegal or unauthorized 
contracts made on their behalf. Where the county has 
performed, a defense of ultra vires is not avaiiable to 
the other party, nor can the county retain benefits under 
a contract and plead ultra vires. 

As county officers or boards can exerase only 
such powers as are conferred on them expressly or 
impliedly by constitutional or statutory provision, 
all contracts made in a county’s behalf by officers 
or agents without previous authority are void, see 
supra § 174, unless such contracts can be and are 
properly ratified, see infra § 194. Contracts with a 
county are likewise void if they come within the 
purview of positive constitutional or statutory pro¬ 
hibitions,27 or if they involve, in their execution or 
enforcement, a violation of public policy.2® How¬ 
ever, a contract cannot be held to be against public 
policy where it is expressly authorized by legisla¬ 
tive provision.29 

Effect of performance by party, A party to a 
contract with a county cannot evade his obligations 
under the agreement on the ground that the con¬ 
tract was ultra vires as to the county where the 
latter has fully performed.®® Likewise one W'ho 
has borrowed money from a county cannot resist 
payment on the ground that the loan was ultra 


SlfbtTite inapplioable 

Statute authonzingr person in 
whose name contract is made for 
benefit of another to bnnff action 
without loinmer the other person did 
not apply where county judge filed 
claim in county court for rents due 
his sisters for land—^McLain v. Mil¬ 
ler County, supra 

le. Ky—^Logan County v Edwards, 
266 SW 917, 206 Ky. 63. 

17. Idaho —Clark v Utah Const. Co, 
8 P 2d 454, 51 Idaho 587 

Deed conveying county property to 
wife of county commissioner, wheth¬ 
er purchase price was paid with com¬ 
munity funds or wife's sei>arate 
funds. IS absolutely void, since an 
officer is interested in the separate 
property of his wife—Clark v Utah 
Const. Co, supra 

18. Cal—Moody v Shuffieton, 262 P. 
1096, 203 Cal 100—Shasta County 
V Moody, 266 P 1032, 90 CalApp. 
519 

19. Tenn—^M P. Parsley & Co Inc. 
V. Cole & Millez^ 1 Tenn.App. 714. 


90. Idaho —^Benewah County v 

Mitchell, 61 P.2d 284, 57 Idaho 1 
County coroner engaged in under¬ 
taking business is not entitled to 
payment from county for expenses 
incurred by him as undertaker in 
burial of deceased persons who had 
been county charges under a statute 
forbidding county officers from doing 
business with the county in any oth¬ 
er respect than in the performance 
of their official duties.—^Benewah 
County V Mitchell, supra 

91. Ind—^Board of Com'rs of Tippe¬ 
canoe County V Mitchell, 30 NE 
409, 131 Ind 370, 16 LRA 520 

99. Mich—^Hanna v. Chalker, 98 N 
W. 732, 136 Mich. 8. 

15 C.J P 478 notes 28, 30. 

93. NT.—Wadsworth v. Erwin, 201 
N.T.S. 311. 

Supervisor os counsel 
Pen Lt. { 1868, prohibiting public 
officers from being interested in con¬ 
tracts made in official capacity, does 
not prohibit a superintendent of the 
poor from employing a county super¬ 
visor as counsel—Wadsworth v. Er- 
I win, supra. 


94. Tenn —P Parsley & Co , Inc 
V Cole & Miller, 1 TennApp. 714. 

95. Ky—^Thomas v O’Brien, 129 S 
W 103, 138 Ky 770 

16 C J p 478 note 29 

96. Tex—Lillard v. Freestone Coun¬ 
ty, 67 SW 338, 23 Tex Civ.App 
363 

97. Mo.—^Morrow v Pike County, 88 
SW. 99, 189 Mo 610 

Tex—Shelby County v Gibson, 44 S. 
W. 302, 18 Tex Civ.App. 121 

28. N Y.—^People v. Schenectady 

County. 161 NT.S 1012, 166 App 
Div 758, affirmed 151 N.T.S. 830, 88 
Misc. 226 

16 C J p 663 note 73. 

29. Mont—^Picket Pub Co, v Car¬ 
bon County, 92 P. 624, 36 Mont 
188, 122 Am SR 362, 13 L R.A.,N. 
S., 1115, 12 Ann.Cas 986. 

30. • Colo —Stewart v. Board of Com'rs 
of Phillips County. 260 P. 662, 80 
Colo 232 

Kan —^Board of County Com’rs of 
Neosho County v. Burdick, 244 P. 
866 , 120 Kan. 698 
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vires.3i Ordinarily, too, a county will not be per¬ 
mitted to accept benefits under a contract perform¬ 
ed by the other party and refuse to perform its ob¬ 
ligations on the ground that the contract is ultra 
vires or illegal ^2 The liability of a county for ben¬ 
efits which it has received under a contract entered 
into in its behalf illegally or without authority is 
considered infra § 204. 

§ 194. - Ratification 

Contracts within the county's power, but Irregularly 
made, may be validated by ratification by the county 
either expressly or In some cases by implication. 

Contracts made on behalf of a county, and within 
the general powers of the county to make, but made 
in an irregular manner or by agents without the 
requisite authority, may be ratified by such county 
through the agents who would have been authorized 
in the first place to make such contract,23 provided 
some official action by the proper authorities is tak¬ 


en with reference to the particular matter in ques- 
tion.34 If the ratification be express it must have 
the essentials required for an original authorization, 
that is, It must be made by the proper authorities 
in the same capacity in which they were required to 
act in making the contract in the first instance,3 5 
and with full knowledge of the existence and na¬ 
ture of the contract in question,®® and in the man¬ 
ner required by law.®? It is not always necessary, 
however, that the ratification be spread on the 
board’s records if there be other evidence of a rat¬ 
ification by the board while in session and acting as 
a board 33 Unless the contract is one that can be 
made only in some particular iqode, a ratification 
may be implied from acts done or omitted by the 
county authority duly empowered in the premises.®® 
The unauthorized agent who made the contract can¬ 
not ratify It is also essential that the contraa 
be of such a nature that the body assuming to rati¬ 
fy it would have had power to make it in the first 


31. Ind—Sturgeon v Daviess Coun¬ 
ty, 65 Ind 302 

Tex—^Albright v Allday, CivApp., 
37 SW 646 

32. Ky—^Laurel County v, Howard, 
224 SW 762. 189 Ky. 221 

Md.—County Com’rs of Harford 

County V, Bel Air Suburban Im¬ 
provement Ass*n of Hta.rford Coun¬ 
ty, 107 A 348. 184 Md 648. 

Neb—^Howard County v Pesha, 172 
N.W 65, 103 Neb 296. 

33. IT S.—Scott County, Ark, v Ad- 
vance-Rumley Thresher Co , CCA 
Ark, 288 P 739 

Ala—^Bice v. Poshee, 97 So 764, 19 
AlaApp. 421 

Ark — Wilcox V McCallister, 56 SW 
2d 765, 186 Ark. 901—Woodruff 
County V Road Improvement Dist 
No 14, 262 SW. 930, 159 Ark. 
374. 

Colo.—People v White, 256 P. 463, 81 
Colo 316. 

Ill.—See Pauly v. Madison County, 
199 IllApp. 225 

Ky—City of Ashland v Queen, 71 
SW.2d 660, 264 Ky 329—Duff v. 
Knott County, 36 S W 2d 870. 238 
Ky. 71—^Pulaski County v. Parra- 
ers' Nat Bank of Somerset, 9 S.W 
2d 48, 226 Ky. 487—Bstill County 
V. Wallace, 292 SW 816, 219 Ky. 
174 

NJ.—^Mercer County v Tobish, 117 
A. 392, 97 N JLaw 439. 

Or—^Poster v. Lake County, 284 P. 
830, 132 Or 374—^Mount v. Welsh, 
247 P 816, 118 Or. 668 
S.C.—Vann v Jasper County, 114 S B. 
704, 122 S C 53 

Tenn.—^Boshears v Poster, 290 S W. 
887, 390, 164 Tenn 494, quoting 

Corpus Juris. 

Tex—Williams v. Pure Oil Co., 78 
S.W.2d 929, 124 Tex. 841, ajOarming. 


CivApp, 49 SW.2d 846—^Kutzsch- 
bach V Williamson CoTlnty, Civ. 
App., 118 SW2d 930, error dis¬ 
missed 

15 C J. p 664 notes 84, 85 
Ratifloatiom. reaching whole 

Contract between county and ac¬ 
countant to audit county books be¬ 
ing entire, notwithstanding it pro¬ 
vided for partial jiayments as earn¬ 
ed, and issuance of warrant for par¬ 
tial compensation under contract, 
which was void when executed, did 
not make subsequent ratification of 
contract by county court ineffectual 
—Craig V. Grady, 266 SW. 267, 166 
Ark 344. 

34. Ark—^Watson v Union County, 
101 SW2d 791, 193 Ark 669 
Iowa —Greusel v O'Brien County, 
278 NW 853, 223 Iowa 747 

16 C J. p 564 note 86 
Hejectioa. 

Where a building committee of 
supervisors, without authority, in¬ 
structed architects to make plans for 
new courthouse and same was re¬ 
ported to the board, fact that at the 
next meeting motion to authorize 
new building was lost shows rejec¬ 
tion of act of committee—Pauly v 
Madison County, 123 NB 281, 288 
Ill 266, reversing 21^ Ill App 18 

36. Ark—Amencau Disinfectant Co. 
V. Pranklyn County, 27 S W 2d 96, 
181 Ark 669 

Ky.—J I. Case Threshing Mach Co. 
V. Commonwealth, 197 S.W, 940, 
177 Ky 464 

Mo.—^Johnson v. School Dist., 67 Mo. 
319. 

N.T.—^Brown v Ward, 169 NB. 184, 
246 N.T. 400. reversing 219 N.T.S. 
189, 218 App.Div. 643, reversing 
216 N.YS. 84, 127 Misc. 89 

33. Tenn.—^Trotter v. Peterson, 60 
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S.W2d 149, 162, 166 Tenn 142, 
quoting Corpus Juris. 

16 C.J p 656 note 88 

37. Ky—^Duff V Knott County, 36 
S.W 2d 870, 238 Ky 71 

Pa —^Township of Luzerne v Payette 
County, 199 A. 327, 880 Pa 247. 

38. Iowa—Greusel v O'Brien Coun¬ 
ty, 273 NW. 863, 223 Iowa 747. 

39. Ala.—^Bice v, Poshee, 97 So. 764, 
19 Ala App. 421 

16 C.J p 654 note 86 
droumstaiLoes showing implied ratl- 
floatioiL 

(1) Adceptance of goods—Douglas 

V Austin-Western Road Machinery 
Co, 161 SB 811, 173 Ga 834. 

(2) Acceptance of services—Gal¬ 
veston County V Gresham, Tex Civ 
App, 220 S W. 660, error refused 

(3) Allowance of expense account. 
—Campbell County v. Howard, 112 
S B 876, 133 Va 19. 

(4) Approval and allowance of 
claims—^Watson v. Union Cotinty, 
101 S W.2d 791, 193 Ark 669. 

(6) Highway contractor's taking 
possession of property for highway 
constituted ratification by county of 
contract of highway committee — 
Onondaga County v Aungier, 253 N 

Y S 403, 141 Misc 809 
No implied ratlflcatioiL 

The fact that the county court, aft¬ 
er the execution of a note covering 
money borrowed by a county judge 
and trustee without authority, m- 
cluded the amount in the budget and 
fixed tax rate for payment thereof, 
IS not a ratification of the loan and 
note.—^Trotter v Peterson, 60 S.W 2d 
149, 166 Tenn. 142. 

40- Tex—Germo Mfg. Co v Cole¬ 
man County, Clv.App., 184 S,W. 
1063. 
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instance; a contract wholly unauthorized and void 
cannot be ratified.*^ Furthermore, despite the fact 
that the body attempting ratification could have 
made the contract in the first instance, it cannot rat- 
ify the contract where at the time of the attempted 
ratification it has no power to make the contract.^2 


§ 195. -Curative Acts 

Unauthorrzed or defective county contracts may be 
cured by statute. 

An unauthorized or defective contract of a coun¬ 
ty may be given validity by a curative statute, pro¬ 
vided the contract involved falls within the purview 
of such curative act.^^ Thus a contract made by a 
county under an act declared to be unconstitutional 
may be validated by a curative statute.*^^ 

§ 196. Implied Contracts 

The question as to whether or not the doctrine of 
implied contract has any application against a coun¬ 
ty and when and to what extent a county is suable 
^LS for implied contract, quasi-contract, quantum 
meruit, quantum valebat or money had and received, 
m the absence of a valid express contract is fulljf 
considered infra § 204. 

41. U.S,—^Layne-Western Co. v. Bu¬ 
chanan County, C.C A.Mo., 86 F. 

2d 343—^Firat Nat Bank v. Obion 
County, Tenn, DC.Tenn., 3 F.2d 
623 

Cal—Jacks v Taylor, 166 P, 868, 34 
Cal.App 95 

Ga—Gallon Iron Works v Marion 
County, 97 SE 448, 23 GaApp. 67. 

N.C.—O’Neal v Wake County, 145 S. 

B 28, 196 NC. 184, 

Tex.—Wyatt Metal & Boiler Works 
V Fannin County, CivApp, 111 S 
W.2d 787, error dismissed—Hill 
County V Bryant & HuflCman, Civ 
App, 264 SW 620, affirmed and 
rwersed in part on other grounds 
16 SW2d 613, 118 Tex 359—Lime¬ 
stone County V. Knox, Civ App., 284 
SW. 131. 

•^is.—Spaulding V. Wood County, 260 
NW. 473, 218 Wis. 224. 

16 C J p 666 note 90 
jLn Illegal part of a county's con¬ 
tract cannot be ratified —^Bank of 
Lowell V. Cox, 279 P. 267, 36 Anz. 

403. 

Payments by board of supervisors 
for work done under void contract 
did not constitute ratification, en¬ 
abling contractor to recover.—Bus¬ 
sell V Copiah County, 121 So. 138, 

163 Miss. 459 

42. Okl—^Austin Western Road Ma¬ 
chinery Co. v. Board of Com’rs of 
Hughes County, 62 F.2d 1171, 178 
Okl. 836. 


§ 197. Assignment 

County contracts may be assigned with the consent 
of the county or without such consent if they are not per¬ 
sonal in character and If there is no statutory prohibi¬ 
tion. There must be a compliance with statutes regu¬ 
lating assignments of money to become due. 

In the absence of a statutory prohibition of an as¬ 
signment of a county contract without the consent 
of the county, such an assignment, not necessanly 
personal in its character, is valid, and the contrac¬ 
tor’s assignee may recover on it against the coun- 
ty.45 Even where the services to be performed are 
personal in their nature and the contract was as¬ 
signed before performance, if the county accepts 
the performance of the contract by the assignee it 
is bound by the assignment^® 

It has been held that a statute requiring the filing 
of an assignment of money to become due under a 
contract for a public improvement as a condition 
precedent to the validity of the assignment must be 
strictly complied with,^^ and a further provision of 
such statute which requires that the assignment 
contain a covenant by assignor that he will receive 
moneys advanced by the assignee as a trust fund to 
be first applied to the payment of claims of speci¬ 
fied creditors under the contract has been held to he 
mandatory.^® A bank, advancing money to a con- 

CoTinty, 130 So 791, 168 Miss 873, 
suggestion of error overruled 131 So. 
827, 168 Miss 873. 

44. Pa.—^Kennedy v Meyer, 103 A. 
44, 259 Pa. 306 

Errors wliiok need not be onred 
It IS not necessary that the cura¬ 
tive act should correct the errors of 
the prior authorizing act. which was 
held to be unconstitutional, or that 
contractors should proceed with their 
work thereunder, since the legisla¬ 
ture may subseguently ratify and le- 
gaUze anything done under prior 
void legislation which it might pre¬ 
viously have authorized in due form. 
—^Kennedy v. Meyer, supra 

46. Ala—^Kenan v. Moon, 128 So. 
379, 221 Ala. 286 

46. Ala—^Kenan v. Moon, supra. 
jM>C6pifULee of benellts and payment 
Contractor’s assignment, before 
performance, of contract to do engi¬ 
neering work for county, became 
valid, where county accepted bene¬ 
fits of assignee's services and issued 
warrant in payment.—^Kenan v. 
Moon, supra. 

147- N.T.—^Vulcan Rail Sc Construc¬ 
tion Co V. Westchester County. 
293 N.YS. 946, 260 App.Div. 212. 

48; N.T.—Vulcan Rail & Construc¬ 
tion Co, V, Westchester County, su¬ 
pra. 


Eo TUMspended balance 
Board of county commissioners* al¬ 
leged ratification of contract for pur¬ 
chase of supplies, material, and 
equipment Is ineffective where, at 
time of acts relied on for ratifica¬ 
tion, there was no unencumbered bal¬ 
ance of appropriation available for 
such purpose.—^Austin Western Road 
Machinery Co. v. Board of Com’rs of 
Hughes County, supra. 

43. Ohio.—Allen v. Sheipline, 197 N 
B 138, 49 Ohio App 249. 

Pa.—^Kennedy v. Meyer, 108 A. 44, 
269 Pa. 306. I 

16 C.J. p 564 note 83. 

duatlve statute luappUeable 

(1) A contract of employment of 
assistant sanitary engineer, for which 
an auditor’s certificate was not ob¬ 
tained, IS void and a void contract 
IS not such a defect or irregularity 
as to come within curative provi¬ 
sions of statute prdvidlng that pro¬ 
ceedings for creation of sewer dis¬ 
tricts were to be valid notwithstand¬ 
ing any defect or irregularity In fail¬ 
ing to strictly comply with provi¬ 
sions of act.—Allen v. Sheipline, 197 
N.H 138, 49 Ohio App 249. 

(2) An act validating “money rais¬ 
ing** proceedings and none other does 
not validate a transaction with coun¬ 
ty mvolvmg purchase of road ma^ 
(dunery without competitive bidding. 
_Universal Motor Co. v, Newton 
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tractor under an assignment of moneys due the con¬ 
tractor, has been held not to be entitled to recover 
of the surety, without notice of the assignment, the 
amount of a current estimate paid to the contractor 
and applied by him to bills for labor and materi¬ 
als Where the county has the right to hold funds 
payable under a public works contract until claims 
due for labor and materials have been paid, to bind 
the county to an acceptance of an assignment of 
amounts payable under such a contract, the body 
having authority to make the contract has exclu¬ 
sive authority to accept such assignment, less re¬ 
serve percentages, and also the power to determine 
whether its right to retain more than such percent¬ 
age shall be waived.50 The general rules governing 
priorities between assignments, see Assignments § 
91, are controlling in cases involving priorities be¬ 
tween assignments of amounts due under contracts 
with counties 

A county may, in a proper case, make an assign¬ 
ment of payments due it under a contract 

§ 198. Release, Modification, and Rescission 

Ordinarily county officers may not relieve parties 
With whom the county has contracted from the per¬ 
formance of the obligations of the contract. The power 


to modify county contracts depends on statutory regula¬ 
tion. A county may rescind only on good ground. 

Where a county has by its duly authorized officers 
entered into a valid contract it is beyond the power 
of such officers thereafter to release the party with 
whom the county has contracted from the obliga¬ 
tion It has undertaken or the liability it has incur- 
red.®3 Thus the rights of the taxpayers cannot be 
granted away by county officers to their prejudice 
in favor of a defaulting contractor regardless of 
the latter^s claim unless the contract itself author¬ 
izes such action.5* Moreover, county officers can¬ 
not, after forfeiture, extend the time for perform¬ 
ance.®® 

Modification. In the absence of statutory or con¬ 
stitutional restrictions, where a county contract is 
still executory there is nothing to prevent the coun¬ 
ty from abating something that its debtor was to 
pay or do provided that such action is taken in good 
faith upon a new and valuable consideration mov¬ 
ing to the county.®* However, the county’s prom¬ 
ise, made after performance had begun, to pay the 
contractor additional compensation to do that which 
he has already contracted to do is without consider¬ 
ation and not bindmg ®^ There is some diversity of 
ruling as to the power of a county board or court 


4®. ITS—^Maryland Casualty Co. v 
Dulaney Lumber Co , CCA Miss , 
23 F2d 878, certiorari denied Bank 
of Ruleville v Maryland Casualty 
Co.. 48 S Ct 560, 277 U S 598, 72 L. 
Ed 1007. 

]Labor and mAtenal claims were su- 
pexlor to claims beld by bank, advanc¬ 
ing money to a county highway con¬ 
tractor under an assignment by him 
of moneys due him—Maryland Cas¬ 
ualty Co V Dulaney Lumber Co, su¬ 
pra 

50. Wash—Old Nat. Bank of Spo¬ 
kane V Spokane County, 236 P 288, 
134 Wash 673—Pacific Coast Steel 
Co. V Old Nat. Bank of Spokane, 
235 P. 947, 134 Wash. 467. 

Ho acceptance shown 

Where contractor assigned 
amounts payable under contract, 
which assignment was mailed to 
county auditor, who returned it, stat¬ 
ing that county would not accept it 
as an assignment covering whole 
amount, and no assigrument was filed 
with city, although it was notified 
thereof, and city warrants were made 
payable to contractor, there was no 
acceptance by either city or county 
of such assignment.—^Pacific Coast 
Steel Co. V. Old Nat. Bank of Spo¬ 
kane, supra 

51. Neb—Greeley County v. First 
Nat. Bank, 254 NW. 502, 126 Neb 
872. 

ABBlgnments of same claim 

(1) As between two successive as¬ 


signees of same claim against coun¬ 
ty, second assignee who first gave 
notice to county has been held to 
be entitled to amount due—Greeley 
County V First Nat Bank, supra 
(2) Where a surety on a contrac¬ 
tor’s bond took an assignment of all 
the funds earned under the contract 
but did not disclose it until more 
than a year thereafter, and where 
a bank financing the contractor took 
such an assignment, the surety had 
no superior equity in the proceeds 
of the contract over the bank which 
would entitle it to have the fund ap¬ 
plied for its exoneration to the pay¬ 
ment of the claims of furnishers of 
labor and material which occurred 
prior to the contractor’s default — 
First Nat Bank v Monroe County, 
95 So. 726, 181 Miss 828 

52.. NC—^Maxwell v. Branch Bank¬ 
ing & Trust Co, 164 SB. 620, 203 
N.C. 143 

53. Idaho—Corker v. Elmore Coun¬ 
ty, 77 P, 633, 10 Idaho 255 

Ill —^People V Louisville, etc, R. Co , 
6 N.E 379 

Tex—^Delta County v Blackburn, 93 
SW. 419, 100 Tex. 51. 

54. Fla.—^Hillsborough County v. 
Pal Mere, Inc., 136 So 625, 101 Fla 
786 

Extension, of time 

Contract provision authorizing 
county commissioners to extend 
time for performing public improve- 
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ment contract must be invoked in 
accordance with terms of contract, 
and It cannot be invoked after de¬ 
fault to release contractor fjom de¬ 
fault to taxpayers’ prejudice-‘-Hills¬ 
borough County v Pal Mere, Inc, 
supra 

55. US—^Kinney v Manitowoc 

County, Wis, 135 F. 491, 68 CCA, 
203 

Cal—^La Societe Francaise D'Bparg^ 
ne, etc v Fishel, 10 P 395—^Fan¬ 
ning V Schammel, 9 P 427, 68 Cal 
428—^Beveridge v. Livingstone, 64 
Cal 54 

56. Ala.—New Farley Nat Bank v. 
Montgomery County, 84 So. 816, 
203 Ala. 654 

67. Minn —^Zimmerman v Rice 

County, 277 NW. 360, 202 Mmn. 
64. 

Anticipated difficulties 

An alleged promise of county board 
to pay for any additional expense 
incurred in using particular type of 
stone for new courthouse does not 
entitle contractor to additional com¬ 
pensation on ground that there was 
consideration for promise because 
of difficulties which had arisen in 
performance of contract, where those 
difficulties had been anticipated by 
contractor before making contract, 
and where it did not appear that con¬ 
tractor had refused to go ahead with 
contract prior to making of alleged 
promise.—Zimmerman v. Rice Coun¬ 
ty, supra. 
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to make alterations or modifications in a contract 
for the erection of county building^s, which is in the 
main accounted for by diversity m the statutory and 
constitutional provisions Under a constitutional 
provision that the legislature cannot authorize a 
county to allow any extra compensation after a con¬ 
tract has been entered into and performed ih whole 
or in part, the county has no power to pay a con¬ 
tractor a sum greater than that contracted to be 
paid him for the work after it’ has been com¬ 
menced;®* and where a statute requires a popular 
vote of the electors to authorize the erection of a 
building when the probable cost will exceed a des- 
ignated amount, and an election is accordingly held 
authorizing the expenditure of a greater amount, 
the county board has no power so to modify the 
contract as to allow the contractor a sum greater 
than that authorized by the vote.®* Nevertheless, 
in the absence of some constitutional or statutory 
prohibition, the county board or court may make 
necessary changes in matters of detail and increase 
or dimmish the price accordingly;®* and, unless 
permitted to do so by statute,®^ in no event can either 
body make important general changes m the plan of 
the building®* So ordinarily neither has power, 
after the acceptance of a bid and the award of the 
contract, to insert m the formal contract tendered 
to the contractor for his signature stipulations not 
in the advertisement and proposals, records, etc., 
relating to the subject of the contract.®® Agents, 
commissioners, architects, or engineers appointed to 


superintend the erection of county buildings or 
bridges have no power to modify the contract in 
any respect or to waive any of its provisions. The 
exercise of this power, provided it can be exer¬ 
cised at all, is vested solely in the county board or 
court,®4 and it has been held that the board has no 
authority to delegate this power,®® although in one 
jurisdiction at least this is denied.®® 

Any modification of a county contract should be 
entered into with the same formalities required by 
law of the original contract.®*^ 

Rescission. Where a county has, by its properly 
constituted authorities, entered into a valid contract, 
it cannot, w-ithout good ground and without the con¬ 
sent of the other contractual party, rescind such 
contract.®* It is not a good ground for rescission 
by the county that the board making the contract 
thereafter decided that the price agreed was exces¬ 
sive,®* or that the people of the county by a subse¬ 
quent vote decided that the contract was extrava¬ 
gant,*^* or that the personnel of the board contract¬ 
ing on behalf of the county has subsequently chang¬ 
ed,or that there were immaterial departures from 
statutory requirements in the making or execution 
of the contract.*^* So it is not a ground to rescind 
a contract that a stipulation required by statute was 
omitted therefrom, where such omission renders the 
contract more favorable to the county, and the stat¬ 
ute does not make it a consequence of such omission 
that the contract shall be void 7* A contract for 


68. Tex—Shelby County v. Gibson, 
44 SW 302, 18 TexCivApp 121 

69h Iowa— K.ms v. Mahaska Coun¬ 
ty. 89 N* W 6S6, 75 Iowa 329—Bur¬ 
lington, etc. R. Co V Benton 
County. 8 NW 797, 56 Iowa 89— 
Reichard v Warren County, 81 
Iowa 881 

eOL US —Board of Corners of Frank¬ 
lin County, Ohio, v. Davis, CCA 
Ohio, 7 P 2d 33. 

Tex —^Headlee v Fryer, Civ.App , 208 
S W 213, 21S, citing Cozpua Jnxis, 
and error dismissed by agreement. 
16 CJ p 555 note 3 

61. Tex—^Headlee v Fryer, supra 
Statutory authority 

The rule that the county commis¬ 
sioners can in no event “make im¬ 
portant general changes in the plan 
of the building’* does not comport 
with a statute conferring the gener¬ 
al authority “to provide and keep in 
repair courthouses, jails and all nec¬ 
essary public buildings “—^Headlee v 
Fryer, supra. 

68. Ind—Gibson County v. Cincin¬ 
nati Steam-Heatmg Co, 27 K.F 
612, 128 Ind. 240, 12 UR A. 502. 

15 C.J. p 555 note 4. | 


63- Ohio.—^Highland County v. 
Rhoades, 26 Ohio St 411 

64. Tex—^Headlee v Fryer, Civ, 
App, 208 S.W. 218, 218, citing 
Corpus Juris, and error dismissed 
by agreement 

15 CJ p 555 note 6. 

65. Miss—^Dixon v Greene County, 
25 So 666, 76 Miss 794 

Tex—^Headlee v. Fryer, Tex Civ App, 
208 SW. 213, 218, citing Corpus 
Juris, and error dismissed by 
agreement. 

66. Wis —^Pirst Sav, etc, Co v Mil¬ 
waukee County, 148 N.W 22, 1093, 
168 Wis. 207—^Mueller v. Bau 
Claire County, 84 NW. 430, 108 
Wis 804 

67. U.S —Board of Com’rs of Frank¬ 
lin County, Ohio, v. Davis, C.CA. 
Ohio, 7 F.2d 83. 

Miss —^Lamar County v. Tally & 
Mayson, 77 So. 299, 116 Miss 688. 
Spread on mtnutes 
Since county can act only by or¬ 
der of supervisors entered on the 
mmutes, a contract made can be var¬ 
ied only by an order so entered — 
Lamar County v. Tally & Mayson, 
supra. 


69. Cal.—Cope V Sutter County, 274 
P 750. 206 Cal 446 

Ind —Buck V Indiana Const. Co, 
138 NE 366. 79 Ind App 329 

Ohio —State ex rel Bradley v. Board 
of Com’PB of Cuyahoga County, 190 
NB 671. 128 Ohio St. 181. 

Or —J M. Dougan Co v Klamath 
County, 193 P 645, 99 Or 436. 

Tex —Cornell v Swisher County, 
CivApp., 78 SW.2d 1072—Tarpley 
V Epperson, Civ App. 60 SW.2d 
919, reversed on other grounds 79 
S W 2d 1081, 125 Tex 63. 

15 CJ p 555 note 91 

66. N T —Johnson v Board of 

Supervisors of Oneida County. 201 
NTS 50, 121 Misc 316. modified 
on other grounds 201 NT.S 912, 
207 AppDiv. 888. 

70. U S.—Cook v Hamilton County, 
CCOhio, 6 FCas.No 3,168, 6 Mc¬ 
Lean 612. 

71. Tex.—Gulf Bitulitjiic Co. v. 
Nueces County, Com App, 11 S. 
W.2d 306, reversing, Civ.App, 297 
SW 747 

78. Pa.—^Fleming v. Adamson, 182 
A 518, 321 Fa. 28. 

73. Cal —Babcock v. Gkiodnch, 47 
CaL 488. 
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certain services, approved as provided by law, by 
two county officers is not affected by its subsequent 
repudiation by one of the approving officers, in the 
absence of fraud or mistake.'^^ 

Where the county rescinds a voidable and unen¬ 
forceable contract, it should return whatever con¬ 
sideration It has received thereunder ^5 It cannot 
retain the sum for which the property purchased by 
it was sold under an agreement of the parties that it 
might be sold and the proceeds treated as represent¬ 
ing the property itself.*^® Where a contract for the 
sale of property to a county fails because of the 
latter’s inability to pay all of the consideration, the 
other party is entitled to rescind it and to a recon¬ 
veyance, on placing the county in statu quo, as far 
as possible, by restoring what consideration has 
been received.'^'^ The county must give the contrac¬ 
tor sufficient notice of its resassionJ® 

§ 199. Construction and Operation 

With allowance for the fact that the public is in¬ 
terested in county contracts, their interpretation will 
follow the ordinary rules for the construction of con¬ 


20 O.J.S. 

tracts. Their operation Is controlled and limited by 
their terms. 

While It has been held that contracts made by 
county boards in their official capacity are to be in¬ 
terpreted in the same manner as contracts of indi¬ 
viduals,*^® it has also been held that where there is 
doubt as to the interpretation or application of the 
provisions of a county contract the interpretation 
will be in favor of the county.®® Moreover it has 
been held that the court should take into account 
, the fact that there are certain impediments to the 
contractual powers of county officers which those 
^ contractmg with them are bound to know and be 
governed by.®^ The character of the instrument 
will be determined by the general legal effect of its 
terms, not by the name given it ®2 The intention of 
the parties to a county contract is to be gathered 
from the words therein used.®® Both the county 
and those contracting with it through its duly au¬ 
thorized agents must be held to be bound by the 
terms of such contract and by all the terms and 
stipulations which the agents of the county have 
seen fit to embody in such contracts, both as to the 
I work to be done, the rate, and the time of pay- 
r ment,®^ and as to the means by which such pay- 


C0UNTIE8 


74. Pa—Summers v Kramer, 114 A 
625, 271 Pa 189 

75. Ark—Yaffe Iron & Metal Co v 
Pulaski County, 67 S.W 2d 1017, 
188 Ark 808 

Or^J M Dougan Co v Klamath 
County, 193 P 646, 99 Or 436. 

15 CJ p 555 notes 97. 98 
•CoTinty cannot retain xnoney as 
purchase price for material and re¬ 
fuse to deliver such material and 
assert in bar of any recovery that 
no appropriation had been made for 
claim —^Yaffe Iron & Metal Co v 
Pulaski County, 67 SW2d 1017, 188 
Ark. 808 

78. Ky—Miles Auto Co, v. Dorsey, 
174 S W 602, 163 Ky 692 

77. IT S —Chapman v Board of 
County Com'rs of Douglas County, 
Neb. 107 U S 348. 2 S Ct. 62, 27 L 
Ed 378 

78- Or—J M Dougan Co v. Kla- 
mSLth County, 193 P 645, 99 Or. 
436 

Jonmal entry Insufflolent 

There being outside of the jour¬ 
nal entry of a county court, to the 
effect that a contractor for building 
a courthouse should cease work on 
the contract, and that the county 
would not be responsible for the 
purchase of any more material, no 
evidence that it was ever served 
on the contractor, or that he ever 
had any personal knowledge of it, 
It would not have any legal effect to 
terminate the contract —J. M. Doug¬ 
an Co. v. K l a m ath County, supra. 


79. Or—^Feehely v Rogers, 76 P 2d 
287, 159 Or 361, rehearing denied 
80 P 2d 717, i69 Or 861 

80. Pa.—^Henry Shenk Co v Ene 
County, 1T8 A 662, 319 Pa 100 

81. Pa —^Henry Shenk Co, v Brie 
County, supra 

liability for neglect or delay 

Where a clause m the contract 
seeks to impose Uability for neg¬ 
lect or delay on the county, such 
clause can only refer to such neglect 
as the county would otherwise be li¬ 
able for Thus delay caused by a 
neglect to perform a public func¬ 
tion is not within the terms of a con¬ 
tract provision for damages for de¬ 
lay—^Henry Shenk Co v. Erie Coun¬ 
ty, supra. 

88 . Ariz —^Holdren v. Peterson, 82 P. 
2d 1095 

Option contract 

An instrument purporting to con¬ 
vey voting machines to county and 
providing that the county was not 
liable for payment of value of ma¬ 
chines, but that amount saved by 
machines should be paid to manu¬ 
facturer both as compensation for 
use of such machines and as pay¬ 
ments on the purchase price, was not 
a "contract of sale or return" or a 
"conditional sales contrewjt,” but was 
an “option to rent” the machines 
year by year, the title remaining in 
the manufacturer until the rentals 
paid should equal the purchase price 
—^Holdren v. Peterson, supra. 
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83. Miss —^Humphreys County v. 
Cashin, 90 So $88, 128 Miss 286 

From mumtes 

The intention of the parties to a 
contract evidenced by an order on 
the minutes of the board of super¬ 
visors must be gathered from the 
words therein used —^Humphreys 
County V Cashin, supra. 

84. Cal—Tulare County v City of 

Dinuba, 270 P 201, 206 Cal 111— 
Skidmore v Dambacher, 43 P 2d 
1110, 6 Cal App 2d 83—Cope v 

rianery, 234 P 846, 70 Cal App 
738. 

Tex—Slimp v Wise County, Civ 
App , 96 S W 2d 637—Cameron v. 
Earnest, Civ App, 34 SW2d 686, 
error dismissed 

WiB—^Milwaukee County v. H Neid- 
ner & Co, 263 NW 468, modified 
on other grounds 265 NW 226, 220 
Wis 185, motion denied 266 NW 
238, 220 Wis 186—Tomlinson v 
Ashland County, 173 NW. 300, 170 
Wis 68 

15 CJ p 566 note 9 
FrovlsloxL for suspension 
A provision of a contract authoriz¬ 
ing the commission to suspend the 
work "if It should deem it for the 
best interest of the district," does 
not cover a suspension because of 
failure of the commission to procure 
right of way —American Pipe & 
Construction Co v Westchester 
County. CCANT., 292 P 941. 
Payment on settlement or estimate 
There is a difference between pro¬ 
vision in contract with county desig- 
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ment is to be secured.^® county cannot be 

bodnd beyond the terms and stipulations of the con¬ 
tract.®^ County contracts will be construed in the 
light of the law existing at the time the contract 
was made,®*^ and the applicable constitutional and 
statutory provisions become a part of the con¬ 
tract®® It will be presumed generally that the con¬ 
tract is leg^l and that a violation of law was not 
intended.®® 

When county officers enter into an authorized 
contract the courts will not interfere in the exer¬ 
cise of their legal discretion to question the vrisdom 
of the contract in the absence of fraud or mistake.®® 
The action of the proper officers in letting the con¬ 
tract, when in good faith and within the limits of 
their authority, cannot be assailed,®^ especially in 
a collateral proceeding.®® 

In construing county construction contracts the 
courts will take them as entered into on the com¬ 
monly accepted understanding of those engaged in 
such business unless the contrary is clearly made to 
appear.®® Where the specifications are made a part 
of the contract by appropriate reference thereto, it 
is the duty of the court to harmonize the provisions 
of the contract proper and of the specifications un¬ 
less they are so incongruous that they cannot rea¬ 
sonably be reconciled;®^ but if there is necessanly 
a conflict between the two, the provisions of the 
contract proper should control,®® While the power 

nating named engineer as referee for 
settlement of disputes and provision 
for payment on basis of engineer's 
certificate such as is commonly called 
an esUmate or a final estimate.—Pu- 
val County v Charleston Engineer¬ 
ing & Contracting Co., 134 So. 509, 

101 Fla 841 

8S(. La—^Byrne v. Bast Carroll Par¬ 
ish, 12 So. 621, 46 La Ann. 392 
16 C J p 656 note 10. 

86. US—Holmes County. Miss v. 

Burton Const. Co., C.CAMiss., 267 
F 769. 

Neb—Berlmghof v Lincoln County, 

267 NW 373, 128 Neb. 28. 

16 C J. P 656 note 11. 

87- Mont—Simpson v Silver Bow 
County, 286 P 196, 87 Mont 83 
88. Ala.—^Rhodes v. Marengo Coun¬ 
ty Bajih, 88 So. 860, 206 Ala 667. 

La.—State ex rel. Shaw v. Police Ju¬ 
ry of Catahoula Parish, App.. 167 
So 764 

Okl—J. B Klein Iron & Foundry Co 
V. Board of Com'rs of Canadian 
County, 61 P2d 1065, 178 OkL 
72 

Tex—Anderson v Parsley, Civ App, 

87 S W 2d 368, error refused. 

89k Ohio.—State ex rel Roettinger 
V. City of Cincinnati, 81 Ohio N.P., 

N.S., 230. 


to construe and define the intent and meaning of 
plans and specifications made a part of a contract 
may properly be left to arbiters selected by the par¬ 
ties, still the power to contract itself is a distinct 
matter belonging primarily to the courts; hence a 
gift of this latter power to arbiters should rest on 
an express grant and not on mere implication.®® 

Whenever the contract or engagement of a coun¬ 
ty officer or agent is connected with a subject fairly 
within the scope of his authority, the extent of 
which IS known to the other party, the same will be 
intended to have been made officially and in his pub¬ 
lic character, unless the contrary appears by a sat¬ 
isfactory evidence of an express agreement to be 
personally liable ;®'^ but where the contract does not 
on its face purport to have been made by or with 
persons who could be recognized as public agents, 
the contract must be regarded as an individual un¬ 
dertaking, even though the parties making such con¬ 
tract describe themsel>{es as county commission¬ 
ers.®® However, even where the contract is unau¬ 
thorized and hence is not binding on the county, it 
IS not binding on the individuals signing it, where 
there are no apt words in it sufficient to bind 
them;®® and where the contract purports to bind 
certain officials in their official capacity and indi¬ 
vidually, they will not be held individually liable for 
matters beyond the terms of their undertaking.! A 
contract between a county and a certain person will 

Courier v. Board of Sup'rs of Yava¬ 
pai County, supra. 

92. Ala.—^Hays v. Ahlncks, 22 So. 
465, 115 Ala 239. 

93. U.S.—^T. L James & Co. v. Gal¬ 
veston County, Tex, C.C A.Tex, 
74 F.2d 313 

94. Wis—^First Sav & Trust Co v 
Milwaukee County, 148 NW 22, 
1093, 158 Wis 207 

95w Wis.—^Flrst Sav. & Trust Co. v 
Milwaukee County, supra. 

96. Wis.—Tomlinson v. Ashland 
County. 173 NW. 300, 170 Wis 
58. 

97. Miss—^Murphy v. Panther Oil & 
Grease Mfg Co., 179 So 879. 181 
Miss. 882. 

15 C J P 556 note 17. 

98; Ahu—^White v. Williams, 49 Ala. 
130. 

Ind—Potts V. Henderson, 2 Ind. 327. 

15 C J. P 556 note 18 

99. Miss.—^Murphy v. Panther Oil & 
Grease Mfg- Co., 179 So. 879, 181 
Miss 882. 

16 C.J. p 666 note 19, 

1 . Ark —Southern Seating & Cabi¬ 
net Co, V Gladish, 185 S.W, 887. 
.124 Ark. 419. 

15 aJ. P 656 note 20. 


'Tex—^Ford County v. Sandifer, 151 
S.W. 628, 106 Tex 420, affirming. 
Civ App., 134 S.W 823. 

Only legal source 

A contract with a county for con¬ 
struction of a courthouse, contain¬ 
ing no provision as to the source of 
payment, is to he construed as xn&de 
with reference to a special court¬ 
house fund, from which only pay¬ 
ment could he legally made—J. M 
Dougan Co. v. Klamath County, 193 
P 645. 99 Or. 436. 

9a Ariz—^Prescott Courier v. 

Board of Sup’rs of Yavapai Coun¬ 
ty, 67 P.2d 483, 49 Ariz 423 
Cal.—Skidmore v West, 199 P 497, 
186 Cal. 212—H D Haley & Co. 
of California v. MeVay, 233 P. 409, 
70 CaLApp. 438. 

91. Ariz—Prescott Courier v. Board 
of Sup’rs of Yavapai County, 67 P. 
2d 483, 49 Anz 423 
15 C T. p 656 note 13. 

Seleotlon of bidder 

Courts may not interfere with ex¬ 
ercise of county supervisor’s discre¬ 
tion, within statutory and common- 
law limitations, in letting contract 
for county printing, because of his 
failure to award it to lowest re¬ 
sponsible bidder, such awaid not be¬ 
ing commanded by law#—Prescott 
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not operate for the benefit of a third person,^ un¬ 
less especially so provided in the contract,^ nor can 
a third person take advantage of a breach of the 
contract.^ 

§ 200. Performance and Breach 

In order to Justify a recovery on a county contract 
a performance m accordance with Its terms or a legal 
excuse for nonperformance must be shown. 

As IS the case with contracts generally, to author¬ 
ize a recovery under a contract with a county, per¬ 
formance m accordance with its terms must be 
shown,® or it must be shown that failure so to per¬ 
form was caused through the fault of the other par¬ 
ty or parties to such contract,® or that performance 
was waived on the particular provision of the con¬ 
tract alleged to have been breached.*^ Persons con¬ 
tracting with a county are entitled to assume that 
the county will make every effort to comply with 
its terms ® County officers are under the duty of 
seeing that contracts made* in behalf of the county 
are strictly complied with, and they may not make 
concessions in favor of the contractor except as 
expressly provided for in the contract.® Moreover, 
architects, engineers, or other agents of the county 
employed in the supervision of construction con¬ 
tracts are fiduciaries of the county and must per¬ 
form their duties with complete fairness -apd hon¬ 
esty as to the county.^® 


All conditions precedent imposed by the county in 
making a contract must be performed by the other 
party thereto in order to entitle him to a recovery 
under such contract,but conditions precedent im¬ 
posed by statute on the county board will be pre¬ 
sumed to have been comphed with and the burden 
of showing the contrary is on the party setting up 
ultra vires.i2 Although a building contract reates 
an agreement by the commissioners to superintend 
the erection of the building, such superintendence is 
not a matter precedent to a recovery on the con¬ 
tract, since such agreement is in reality only the re¬ 
cital of something to be done for the benefit or ad¬ 
vantage of the county.^® 

Where a party has performed his contract witli 
a county, he is entitled to the specific performance 
of the contract as to payment by the county for 
such services in the absence of fraud or misrepre¬ 
sentation and the county cannot excuse the fail¬ 
ure to perform its part of the contract by the neg¬ 
lect of duty of its officers.^® While the county can¬ 
not refuse to perform on the ground that the other 
party performed more than was required by the 
contract,1® the fact that it rejects work on one 
ground does not estop it from makmg other defens¬ 
es Where work done, material furnished, etc., 
under a contract with a county have been accepted 
by the duly authorized agents of such county, such 
acceptance is conclusive on the county,^® at least 


a, Tenn—^Rhea County v Sneed. 68. 
SW 1063, 105 Tenn, 681—Spring: 
City Bank v. Rhea County, ChA., 
59 SW 442. 

3 . Mass —^Friedman v. Hampden 
County, 90 NB 861, 204 Mass 494 

Miss.—Ross V. Simpson County, 61 
So 597, 96 Miss. 456 

4. —^Marvin Safe Co v. Ward, 
46 NJLaw 19. 

B. Oa—Croft v. ColQuitt County, 
121 SB 872, 31 GaApp 610. 

Tex —^Kutzschbach v Williamson 
County, Civ App, 118 S W.2d 930, 
error dismissed—Southern Surety 
Co. V Lafferty, Civ App , 48 S.W 2d 
460, reversed on other grounds. 
Com App. Nacogdoches County v. 
Lafferty, 61 S.W 2d 994 
16 C.J P 567 note 24 
Complete performaaioe presumed 
Where county agn:‘ees to pay com¬ 
mission on cost of new courthouse 
for preparing plana and specifications 
and after completion of building 
county pays architect's comnussion 
therefor, presumption exists, after 
lapse of four years or more, that 
there was complete fulfillment of 
agreement between county and archi¬ 
tect.—^Berlinghof v Lincoln County, 
267 N.W 873, 128 Neb. 28, 


6 . Tex—Tarpley v. Epperson, Civ. 
App., 60 SW2d 919, reversed on 
other grounds 79 S W 2d 1081, 126 

16 C J. p 567 note 26. 

7- Wis —^Milwaukee County v. H. 
Neidner & Co, 263 N W 468, modi¬ 
fied on other grounds 266 NW 226, 
220 Wis 185, motion denied 266 N. 
W 288. 220 Wis 186. 

XTo waiver shown 

In county's action for defective in¬ 
stallation of shower-bath tiling, de¬ 
fective application of waterproofing 
was held not to be waived under cir¬ 
cumstances because no objection was 
made while work was progressing, 
especially where contractor guar- 
teed tiling for two years —^Milwau¬ 
kee County V. H Neidner & Co, su¬ 
pra. 

8 . Ky—^Pulaski County v. Richard¬ 
son, 9 SW.2d 523, 225 Ky 656. 

9. Fla—^Ehllsborough County v Pal 
Mere, Inc, 136 So. 526, 101 Fla. 
736 

10. Neb.—Howard County v. Pesha, 
172 N.W. 65, 103 Neb. 296. 

Must inform boaerd 

Architect employed by county 
board to superintend construction of 
courthouse under a contract with a 
builder who was entitled to esl^unates 
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as work progressed was fiduciary of 
county, and if he knew of any reason 
why estimates should not be made, 
he should state facts to county 
board, without its request.—^How¬ 
ard County Y. Pesha, supra. 

IL Ohio —American Clock Co. v 
Lickmg County, 31 Ohio St. 415 
Okl —Board of Com'rs of Tulsa 
County V Colored Hospital Ass'n, 
78 P.2d 833, 181 Okl. 357. 

18. Minn.—Gillette-Herzog Mfg Co. 
V Aitkin County. 72 N.W. 123, 69 
Minn. 297. 

13. Ohio.—G-reene r. State, 8 Ohio 
810. 

14b US —^American Pipe & Con¬ 
struction Co v Westchester Coun¬ 
ty. NT., 226 F 947, 141 C C.A. 71 
16 C J. p 657 note 3D 

IBb Cal—^McPherson v. San Joaquin 
County, 56 P. 802, 6 Cal Unrep.Cas. 
267 

15 C J. p 657 note 31. 

16. Ind—Q-arrigus v Howard Coun¬ 
ty, 60 N.B. 948, 157 Ind 108. 

17* Tex—Smith v. Jefferson County, 
41 SW. 148, 16 Tex Civ App. 251. 

18. Ind—^McCoy v. Able, 30 N.B. 
628, 81 N.B 463, 131 Ind. 417. 

16 C.J. P 657 note 84. 
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in the absence of evidence of imposition, fraud, or 
mistake,^® and it seems that approval may be waiv¬ 
ed by the county authonties ^0 it has been held, 
however, that architects’ certificates of work done 
or materials furnished are not conclusive as to the 
amount owed by the county for such labor and ma¬ 
terials, where not declared to be so by the contract, 
although they are of evidentiary value 21 More¬ 
over, while a resolution of the county commission¬ 
ers providmg a certain means for paying overdue 
indebtedness for work and materials is an admis¬ 
sion, it IS not conclusive respecting the county’s 
final liability for such labor and matenals .22 Where 
the contract expressly provides for a determination 
of disputes between the parties by an engineer or 
other arbiter, his decision in such matters will con¬ 
trol as between such parties, but it will not neces¬ 
sarily be conclusive as between the county and its 
agent, who made the contract in its behalf, where 
the latter’s powers are fixed by statute 23 

Where a county has lawfully obligated itself to 
do certain things or to cause them to be done it is 
immaterial, to the other party’s right to recover, 
whether the county itself failed to do the acts or 
whether it failed to have them done by a state agen- 
cyM Where, however, the contract provides that 
it shall become inoperative under certain conditions, 
there is no breach when the existence of such con¬ 
ditions is shown and the party exercising such pro¬ 
vision acts in good faith.25 

Time for performance. Where a contract for 
services does not fix the time for performance23 
or where time is not of the essence of the con¬ 


§ 201 

tract27 a performance within a reasonable time will 
suffice. 

§ 201. Contractors’ Bonds 

a. Independent of statute in general 

b. Statutory bonds in general 

c. Construction of bond 

d. Change in plans or specifications 

e. Notice 

f. Equitable liens and trusts 
a. Independent of Statute in Gleneral 

In the absence of statute a contractor's bond must 
comply with the requirements of the contract, unless a 
waiver is shown. There is some conflict as to a coun¬ 
ty's power to require a bond for the benefit of third 
persons. 

A contractor’s bond must be given where the con¬ 
tract so requires, and the bond so given must com¬ 
ply with the specifications therefor set out in the 
contract 28 In the absence of statute a bond for 
proper performance by a contractor with the coun¬ 
ty is to be governed by the ordinary rules of surety- 
ship.28 The county will be considered to have 
waived the particular bond required by the contract 
where it accepts a bond from the contractor and 
permits him to proceed with the work.20 Likewise 
the contractor may waive a requirement in his con¬ 
tract with the counly that a subcontractor furnish 
a particular bond where he enters into the contract 
with full knowledge that no bond had been given 
by the subcontractor and such a provision that 
the subcontractor shall furnish a bond for perform¬ 
ance does not require the county, not a party to 


19. W.Va —^Despard v. Pleasants 
County, 23 W.Va. 318 
aa Ind—Carroll County v O'Con¬ 
nor, 3S NE. I 6 O 6 , 37 NB 16, 137 
Ind. 622. 

Mass—^Evans v Middlesex County, 
95 K.E 897, 209 Mass 474. 
ai. XT S —Glades County, Fla, v. De¬ 
troit Fidelity & Surety Co., C C A- 
Fla, 57 F2d 449 

22 . US —Glades County, Fla, v. 
Detroit Fidelity & Surety Co, su¬ 
pra. 

23. U.S —American Pipe & Con¬ 
struction Co V Westchester Coun¬ 
ty, C CAN Y , 292 F 941 

Between commissioners and county 
Provisions of contracts made by a 
special statutory sewer commission 
representing: a county, as to the con¬ 
clusiveness of decisions of the engn- 
neer, are intended by the contract to 
be for the settlement of disputed 
questions between the parties to the 
contract, and such decisions are not 
conclusive as between the commis¬ 
sioners and the county.—Amancan 


P^ae & Construction Co. v. West¬ 
chester County, supra. 

24 b Or—^Foster v Liaise County, 284 
Pa. 830, 132 Or 374 

25. Wis—George A Peterson Co v 
Iowa County, 191 N.W 666 , 179 
Wis. 329. 

26. Tex.—Cornell v Swisher Coun¬ 
ty. CivApp., 78 SW.2d 1072. 

27. Mont—Simpson v Silver Bow 
County, 286 P. 196, 87 Mont. 83. 

nme not of essence 
Plaintiff, furnishing: county com¬ 
missioners in June, 1921, with In¬ 
formation as to illegal deduction by 
mming company, which led to as¬ 
sessment and collection of tax, could 
recover compensation provided by 
the contract, although property was 
not added to assessment of 1921 as 
provided by contract, smee time is 
not of the essence of such contract 
—Simpson V. Silver Bow County, 
supra. 

2 a Pa,—Guthne v. Armstrong, 154 
- A. 38, 893 Pa. 11. 
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TThauthozlsed requirement 

That corporation which a£:reed 
with county to make survey, classifi¬ 
cation, and valuation of assessable 
property in certain zones failed to 
put up a surety bond as required in 
formal contract signed by chairman 
of board of supervisors, is not deter¬ 
minative of liability of county on in¬ 
strument, where such instrument did 
not conform to resolution authoriz¬ 
ing survey and such provision was 
not found m resolution which ex¬ 
pressed true intent of parties—Tax 
Factors v Mann County, 66 P.2d 666 , 
20 Cal.App.2d 79 

29. L»a.—Police Jury of Parish of 
Terrebonne v U S Fidelity & 
Guaranty Co. of Baltimore, Md, 
180 So 341, 171 Da. 237. 

30. N.Y —Obelisk Waterproof Co. v. 
.Cloher, 182 N.Y.S. 308, 111 Misc. 

1 . 

31- Minn —^Zimmerman v. Bice 

County, 277 N.W. 360, 202 Mmn. 
i 64. 
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such a bond, to secure it from the subcontractor 32 

Although It has been held that a county has not, 
unless expressly authorized by law, the power to 
take a bond for the secunty or benefit of third per¬ 
sons,® 3 it has also been said that the county has 
such implied power independent of statute.®^ 

b. Statutory Bonds in General 

statutory requirements that bonds for faithful per¬ 
formance, or for the protection of laborers and ma¬ 
terialmen, be furnished by the contractor must be com¬ 
plied with and the bond given must be in accordance 
with the statute. 

Statutory requirements that persons contracting 
with a county furnish a bond must be complied 
with,35 and in order to constitute a sufficient stat¬ 
utory obligation the bond given must substantially 
co-nform to the terms and requirements of the stat¬ 
ute.®® The rule that an instrument insufficient as 
a statutory bond may be enforced as a common-law 


obligation has no application where the obligation 
does not rest on a valid consideration,®7 or where 
it does not appear on the face of the instrument 
that It was executed for the benefit of the person 
seeking to enforce it.®® Bonding statutes enacted 
for the benefit of the state do not embrace coun¬ 
ties, nor do they create relations which exist only 
through contract.®® 

For faithful performance. It is frequently re- 
qtured by statute that a party undertaking a con¬ 
tract to erect county buildings or to perform county 
work shall give a bond conditioned for the faithful 
performance of such contract,^® and with proper 
sureties.^i A bond of this nature is within a statute 
providmg that defects in official bonds shall not 
vitiate them,^® and, where the bond is legally suf- 
fiaent, refusal to approve it cannot be justified on 
the ground that it omits an unlawful requirement 
insisted on by the county board.^® The bond is op- 


32. Minn —^Zimmerman v. Rice 

County, supra • 

33. Minn—^Breen v Kelly, 47 NW 
1067, 46 Minn. 352. 

34t Or —Columbia County v Con¬ 
solidated Contract Co, 163 P. 438, 
88 Or. 251, dictum. 

Tex.—^Mosher Mfgf Co v Equitable 
Surety Co, Oom.App, 229 S W. 
318, reversing Equitable Surety Co. 
V. Mosher Mfg Co, CivApp., 202 
S.W 788 

Benefit of materialmen 

Where a surety bond given by con¬ 
tract to secure performance of an 
agreement to build a courthouse for 
a county was conditioned on faith¬ 
ful performance of the contract by 
the principal, on payment of all 
claims for labor and material used, 
and on indemnity to the county, the 
bond should be construed not only 
as for the benefit of the county, but 
as securing the claims of material¬ 
men and giving them a right of ac¬ 
tion thereon agamst the surety, such 
persons not being otherwise secured 
—^Mosher Mfg Co. v. Equitable 
Surety Co., supra. 

35. Obio—State ex rel. Fisher v 
Sherman, 21 NE2d 467, 185 Ohio 
St 458 

Seller’s bond 

A contract whereby a county pur¬ 
chases certain equipment is illegal 
and void where there Is no compli¬ 
ance with a statutory requirement 
that a seller of such equipment to a 
county provide a satisfactory bond — 
State ex rel Fisher v. Sherman, 
supra 

36. Fla—Carlton, for Use of Frank-* 
lin County v. Constitution Indem¬ 
nity Co, 157 So. 481, 117 Fla 
148—J B McCrary Co v. Dade 
County, 86 So.' 612, 80 Fla. 652. 


Tex—Scharbauer v Lampasas Coun¬ 
ty, CivApp., 214 SW 468, reversed 
on other grounds, Com.App, 235 
S.W 638. 

Snfllolent compliance 
A public contractor's bond, under 
Comp li 1915 § 14827 et seq, naming 
the county. Instead of the people of 
state, as the obligee, is not void as 
faibng to follow the statutory re¬ 
quirements.—^Vosburgh v. Middle- 
ditch, 183 N W. 208, 214 Mich. 489 
Bo recovery on statutory obligation 
Governor held not entitled to re¬ 
cover twenty five thousand dollars 
for use of Franklin County on fifty 
thousand dollar bond of successful 
applicant for toll bridge franchise 
as on statutory obligation, without 
proof of special damages, where the 
county commissioners did not com¬ 
ply with statute requiring twenty 
five thousand dollar bond—Carlton, 
for Use of Franklin County v Con¬ 
stitution Indemnity Co., 157 So. 481, 
117 Fla 143, 

37. Fla.—Carlton, for Use of Frank¬ 
lin County, V. Constitution Indem¬ 
nity Co, supra. 

La—Police Jury of Parish of Terre¬ 
bonne V U S Fidelity & Guaran¬ 
ty Co ,of Baltimore, Md, 130 So. 
341, 171 La 237. j 

TTnauthorlsed contract 

Bond to secure performance of con¬ 
tract which may only be effective 
when authorized by statute, which 
contract purported to grant exclu¬ 
sive franchise, was without consid¬ 
eration, where public officials had 
no statutory authority to enter into 
contract as made—Carlton, for Use 
of Franklin County, v. Constitution 
Indemnity Co, 157 So 431, 117 Fin. 
148. 

88. Tex —Scharbauer v. Tiflimpaitefl 
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I County, Civ.App., 214 S.W. 468, re- 
I versed in part on other grounds, 
ComApp, 2S5 SW. 6S3 

39. Pa —Greene County v. South¬ 
ern Surety Co, 141 A. 27, 292 Pa. 
304. 

A ooii]i.ty*M voluntary perfonnance 

of service in which the state is in¬ 
terested does not bring it within 
bonding, statutes enacted for the 
state's benefit, nor create a contract 
relation.—Greene County v Southern 
Surety Co, supra. 

40. Fla —Carlton, for Use of 
Franklin County v Constitution 
Indemnity Co., 167 So 431, 117 
Fla. 143—J. B McCrary Co v. 
Dade County, 86 So 612, 80 Fla. 
652. 

16 C.J. p 557 note 37 
Amount left disovetlonary 
Where the statute leaves the 
€unount of the bond to the discre¬ 
tion of certain county officers their 
determination is not reviewable by 
the appellate court —McCormick v. 
Johnson County, 68 Ind 214 
TTaUdity of bond 

The fact that a county supervisor 
was a stockholder in the company 
contracting to furnish supplies to 
county is no defense in county's ac¬ 
tion on bond securing performance 
of contract, the county itself, as 
distinct ffom its offlcex*s, having done 
no wrong.—^Washington County v. 
Froehlich Mercantile Co, 223 NW. 
576, 198 Wis 56. 

41. Ind —^McCormick v. Johnson 
County, 68 Ind 214. 

Ohio —^Boren v. Darke County, 21 
Ohio St 311. 

42. Ind.—^BColthouse v State, 97 N. 
E. 130, 49 IndApp 178 

43. N.T.—^People v. Edgcomb, 98 N. 
T.S. 965, 112 App Div. 604. 
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erative according to its terms,and the sureties are be given. A bond given under such a statute in- 
not to be held liable as to persons not protected by ures to the benefit df third persons furnishing labor 
it.^® The county may, by extending the time for the and materials to work covered by the statute, 
commencement of the work, waive its right to hold and their right cannot be defeated by any act done, 
the surety for failure to begin work within the stat- or omitted to be done, by a county board in con- 
utory period.^® tracting for any county building or work,^^ al- 

To secure payment of debts incurred for ntate- othewise as to a bond which is 

rials, labor, etc. It is expressly provided by statute "O* sufficient under the statute and is only a coni- 
in some states that the bond of a contractor for the bond.« Since the obligations are several, 

construction or performance of any kind of work ^ violation of the contract by the county, while it 
for a county shall, in addition to the faithful per- obligation to the 

formance of the work, guarantee that such contrac- ^ ^ 

tor will pay debts incurred by him in the prosecu- ‘‘O" matenalmen under the statutory bond.50 

tion of such work, including debts for labor, mate- Such a statute should be construed liberally m 
rials furnished, boarding the laborers, etc., or that order to effectuate its purpose.®^ It is not subject 
a separate bond containing such a condition shall to the same rules of construction as govern me- 

4^ Miss —^Mitchell v Hancock • Inunfflcient *boiid 148. Wis,—^Webb v. Lee, 194 N.W. 


County, 45 So 571, 91 Miss. 414, 
124 AmSR 706. 16 LRA.NS, 
833 

Wis —^Milwaukee County v Illinois 
Surety Co, 169 NW 942, 164 

Wis 259 

45- Pla —J B McCrary Co. v. Dade 
County, 86 So 612. 80 Fla. 662 
Iowa—^Hunt v King, 66 N.W. 71, 
97 Iowa 88 

Tex—Scharbauer v. Lampasas Coun¬ 
ty, Civ App, 214 S W. 468, re¬ 
versed on other grounds, Com.App., 
236 SW 638. 

46. Pla —Carlton, for Use of ]BVank- 
Im County, v Constitution Indem¬ 
nity Co, 167 So 431, 117 Fla, 143. 

47. U S.—G-lades County, Pla. v 
Detroit Fidelity & Surety Co, C. 
C A Fla , 67 F 2d 449 

yia —J B McCrary Co, v. Dade 
County, 86 So. 612, 80 Pla. 652. 

Ind—State v Lund, 139 NE. 466, 
80 Ind App. 349. 

N.C—Standard Supply Co. v Vance 
Plumbing & Electric Co, 148 S E. 
248, 195 NC 629 

ND—^Bnoschi-Minuti Co. v. Eleon- 
Williams Const Co., 172 N.W. 239, 
41 ND 628 

Tex —^Employers* Casualty Co. v. 
Stewart Abstract Co, Com,App, 
17 S.W 2d 781 

va —^Appalachian Marble Co. v 
Boone, Easton & Wood, 171 S.E 
751, 114 WVa. 307. 

Wis—Webb V Lee, 194 N.W. 166, 
181 Wis 39. 

16 C J. p 568 note 45. 

ISatexialxiiAa a prospective party 
Party from whom materials are 
afterward procured, while unknown 
at the time the bond is executed, is 
prospective party to contract and 
bond of contractor agreeing to con¬ 
struct courthouse for county, and 
becomes actual party when materials 
are furnished.—^American Surety Co. 
of New York v. Axtell Co., 36 S,W.2d 
716, 120 Tex 166, answers conformed 
to. Civ App., 88 S.W.2d 1110. 


Bond by public contractor payable 
only to county, and conditioned to 
save only county from loss, is not 
statutory bond provided for in* act 
requiring contractors to furnish a 
bond for materialmen—Sinclair Re¬ 
fining Co V Colquitt County, 167 S. 
E 358, 42 Ga.App 718. 

AssigiUDient immaterial 

Surety on county hospital con¬ 
tractor's bond IS liable to material¬ 
man for materials furnished on or¬ 
ders of corporation organized by con¬ 
tractor, regardless of whether con¬ 
tract was assigned to it—^ES. J. IA” 
vino & Co. V. National Surety Co., 
141 A 663, 104 NJLaw 476, 6 N.J. 
Misc. 478 

No retroactive effect 

(1) A statute requiring counties to 
take bonds for the protection of 
materialmen and laborers, which was 
enacted after the execution of a 
bond by a county contractor, cannot 
be relied on for the purpose of af¬ 
fording relief to unpaid materialmen 
against the surety on the con¬ 
tractor's bond —Mosher Mfg. Co. v 
Equitable Surety Co, Tex Com App., 
229 SW 318, reversing Equitable 
Surety Co v Mosher Mfg. Co, Civ. 
App, 202 SW. 788 

(2) A statutory amendment re¬ 
quiring materialman to file, within 
thirty days ft*om delivery of ma¬ 
terials used in constructing court¬ 
house, Itemized and authenticated 
statement of claim, will not impair 
materialman's vested rights against 
contractor's surety. Where, howev¬ 
er, the bond was executed before, but 
materials were not delivered until 
after, effective date of amendment, 
materialman not filing itemized and 
authenticated claim for materials 
within thirty days from date of de¬ 
livery could not recover agamst sure¬ 
ty—^American Surety Co. of New 
York V. Axtell Co., 36 S.W.2d 716, 120 
Tex. 166, answers conformed to, 
CIv.App., 38 aw.2d 1110. 

1039 


155, 181 Wis. 39. 

16 C J. p 658 note 46 

49. Qa —^American Surety Co of 
New York v. A T Small Quarries 
Co. 120 SB 617, 157 Ga 33. an¬ 
swer to certified questions con¬ 
formed to 121 S E 422, 81 Ga App. 
603. 

Tenn.^Hardison v. Yeaman, 91 S. 
W. 1111, 115 Tenn 639 

50. US—Glades County, Pla. v. 
Detroit Fidelity & Surety Co. C. 
C A Fla , 67 P 2d 449 

Wis—Webb V Lee, 194 NW. 166, 
181 Wis 39. 

61. Or,—Columbia County v Con¬ 
solidated Contract Co, 163 P. 438, 
83 Or 261 

All materialmezL included 

Act requiring contractor for pub¬ 
lic work to furnish bond for ma¬ 
terialman may include all material¬ 
men irrespective whether but for 
public character of work they would 
have liens.—Sinclair Refining Co. v. 
Colquitt County, 157 S E 358, 42 Ga. 
App. 718 

Xmmatexial postponement 

Although Vernon Civ.St Annot 
Suppl 1918 art 6394f, requiring a con¬ 
tractor with a county to give a bond 
conditioned to pay for work, mate¬ 
rial, etc., before commencing work, is 
mandatory, there is no ob 3 ection to 
deferring its execution to a time 
prior to beginning the work.—^Head- 
lee V. Fryer, Tex Civ App , 208 S-W. 
213, error dismissed by agreement. 
“Public work” 

Contract to prepare map and plat 
I book system and delinquent tax list 
for county is not a **publxc work” 
within statute requiring bond for 
laborers and materialmen—^Employ¬ 
ers' Casualty Co. v. Stewart Abstr&ct 
Co., TexCom-App, 17 S.W.2d 781, re¬ 
versing Stewart Abstract Co. v. 
Employers' Casualty Co., Civ.App., 
8 S.WM 1107. 
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chanic’s lien statutes.^^ Indeed, in the absence of 
statutory prohibition, a county board has incidental 
power to take a bond conditioned more broadly than 
required by statute and a bond so conditioned 
and accepted is enforceable according to its terms.®^ 

Although it IS held in some states that statutes 
requiring the giving of a bond by the contractor are 
directory,®® in other states the statutes are con¬ 
strued to be mandatory,®® making it the duty of the 
officer to require the bond, and of the contractor 
to give the bond, and to make the giving of the 
bond a condition precedent to the binding effect of 
the contract 57 In some states it is held that the 
failure to compel the giving of a bond protecting 
the laborers and materialmen renders the county 
and its officers liable to such laborers and material¬ 
men for any loss resulting from such failure as es¬ 
tablished by the materialmen or laborers;®® but in 
other states a contrary rule obtains.®^ County of¬ 
ficers are not liable to a subcontractor for failure 
to require such a bond.®® The contractor’s surety 
on a bond not required by law cannot be held liable 
by laborers and materialmen where the county per¬ 
mitted the contractor to proceed with the work 


without executing the bond required by statute for 
their protection.®^ 

c. Oonstmction of Bond 

The contract, the bond, and the governing statute 
should be construed together; the intent of the makers 
of the bond, as gathered from such construction, will de¬ 
termine what matters and whose claims are included m 
the bond. 

Where the contract and bond are executed simul¬ 
taneously and for a common purpose,®® or where 
the contract is incorporated in the bond by refer¬ 
ence,®® they should be construed together. Like¬ 
wise a contractor’s bond given under a particular 
statute should be construed m the light of the pro¬ 
visions of such statute.®^ It has been held that a 
construction favorable to the obligee rather than to 
the surety will be adopted,®® aithough where a stat¬ 
ute requires a strict construction of the bond such 
a construction must be accorded it.®® 

Whose clavms included m bond. The language of 
a statutory bond will not be construed so as to in¬ 
clude persons other than those intended to be pro¬ 
tected by the statute,®7 or to include demands or 
claims of persons others than those lawfully enti¬ 
tled to assert them against the owner or surety.®® 


52. Or -Columbia County v Con¬ 
solidated Contract Co, 163 P. 438, 
88 Or 261 

Ba. Ind.—Title Guaranty & Surety 
Co V State. 109 NB 237, 111 NE 
19, 61 IndApp 268. 

16 C J* p 558 note 50. 

64. Ind—Title Guaranty & Surety 
Co V State, supra. 

56- Ind —^Pike County v. Norringr- 
ton, 82 Ind 180 

66. Neb —Concrete Steel Co. v. 

Rowles Co, 163 NW 323. 

Okl —Bushnell v. Haynes, 166 P 843 
Tex—^Headlee v. Fryer, CivApp, 208 
S W 213, error dismissed by agree¬ 
ment 

57. N C —Standard Supply Co v 
Vance Plumbing & Electric Co., 
143 S.E 248, 195 N.C 629 
Okl —^Bushnell v Haynes, 166 P. 
343. 

Tex —Headlee v. Fryer, Civ App, 208 
S W 213, error dismissed by agree¬ 
ment 

Misdemeanor 

Provision of statute makmg pub¬ 
lic agencies' failure to require bond 
of public contractor in the scale for 
the amount as fixed by statute mis¬ 
demeanor IS applicable regardless of 
amendment.—Standard Supply Co. v 
Vance Plumbing & Electric Co., 143 
SE. 248. 195 N.C. 629. 

Vo'right to release ooatraotor 

Statute, requirmg one contracting 
with a county to. execute a penal 
bond with security conditioned to 
pay for labor, material, etc., la man¬ 


datory, and the commissioners* court 
has no authority to release a con¬ 
tractor from the execution of such 
bond —Headlee v. Fryer, Tex Civ 
App., 208 SW 218, error dismissed 
by agreement. 

58. Qa—^Batonton Oil & Auto Co 

V Greene County, 181 SE 768, 181 
Ga 47, conformed to 186 SE 296, 
53 6a App. 145—Greene County v. 
A. J Carr Co, 171 SB 401, 47 
GaApp 752—Sinclair Refining Co 

V. Colquitt County, 167 S E. 368, 
42 GaApp 718—Decatur County v 
Southern Clay Mfg Co, 129 S E 
290, 34 GaApp. 305 

S.D—Gold Bros Bnck Co. v Grant 
County. 168 NW. 866. 40 S.D 

670. 

15 C.J p 559 note 61. 

59. Okl.—^Reinhart & Donovan Co v 
Board of Com’rs of Choctaw Coun¬ 
ty, 173 P 848, 70 Okl. 127 

15 CJ p 559 note 62 

60. Mich —^Avery v. Ionia County, 
89 NW 742, 71 Mich. 638. 

01. Miss—^Pidgeon Thomas Iron Co. 

V Lefiore County, 99 So. 677, 135 
Miss. 155. 

68. Mo.—Jackson County v. Free¬ 
born Engmeering, etc., Co., 160 S 

W. 271, 174 Mo App 28 

16 C J. p 568 note 43. 

63. Iowa—Clinton Bridge Works v 
Kingsley, 176 NW. 976, 188 Iowa 
218. 

6ft- U.S,—Glades County, Fla. v. 
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Detroit Fidelity & Surety Con C,a 
A Fla, 67 F 2d 449 

Tex—Stewart Abstract Co v. Em¬ 
ployers* Casualty Co, CivApp, 8 
S W 2d 1107, reversed on other 
grounds Employers* Casualty Co 
V Stewart Abstract Co, Com App., 
17 S W 2d 781. 

65- Iowa—Clinton Bridge Works v. 
Kingsley. 176 NW. 976, 188 Iowa 
218 

68. Ga.—^American Surety Co of 
New York v A. T Small Quarries 
Co.. 120 SB 617, 167 Ga 33. an¬ 
swers conformed to 121 S B. 422, 81 
Ga App 608 

67. NC—^Murchison Nat Bank of 
Wilmington v. Clark, 185 S E 123, 
192 NC. 403. 

Bank loaning monay to contractor 
to carry on work of construction of 
county home is not within protection 
of statute requiring bond to be con¬ 
ditioned for x>ayment of labor and 
materials furnished —^Murchison Nat, 
Bank of Wilmington v. Clark, supra 
68- N C.—^Murchison Nat Bank of 
Wilmington v. Clark, supra, 
lioain to contractor 

A loan of money to'a county build¬ 
ing contractor to pay for labor and 
materials is not secured by a bond 
given to the county by him and his 
surety for protection of persons fur¬ 
nishing labor and materials.—How¬ 
ard County V. Peshsi, 172 N.W. 66, 
103 Neb 296—^Murchison Nat Bank 
of Wilmington v. Clark, 136 SE. 123, 
192 Na 403. 
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Ordinarily, where the bond undertakes no more 
than to indemnify the county for a breach of con¬ 
tract by the contractor, no one except the county to 
which It runs may recover thereon If, however, 
the surety covenants by bond to pay the just claims 
of anyone furnishing labor and materials such bond 
may be asserted by persons in such category,"^® and 
it has been held that this is true even though the 
liability against the surety runs in terms to the 
county only.*^! 

While it has been held that suit is maintainable 
on such a bond for the value of materials and labor 
furnished to a subcontractor,*^2 has been also held 
elsewhere, that the obligor on such a bond is not 
liable for debts incurred by a subcontractor.'^^ 
Moreover, there appears to be a direct conflict as 
to whether a subcontractor can recover on such a 
bond for labor and materials furnished to the con¬ 


tractor, some courts holding that he ma3' so recov¬ 
er,**^ and others holding that a subcontractor can¬ 
not be subrogated to the rights of laborers and me¬ 
chanics paid by him'^5 or that he is not entitled to 
the benefit of the bond given for the performance 
of the contract.*^® The contractor is not liable on 
such a bond to a manufacturer who furnished ma¬ 
terial to a dealer who in turn furnished such mate¬ 
rial to the contractor.'^^ 

IVhat constitutes labor and materials. The de¬ 
termination as to what is included in the terms ‘‘la¬ 
bor” performed'^® and “materials” furnished"*® in a 
bond conditioned to protect persons furnishing labor 
and materials to count> contract work depends upon 
a proper construction of the statute, the contract, 
and the bond. It has been held that materialmen 
are entitled to recover on the bond not only for the 
materials used by the defaulting contractor but also 


89. Iowa —BCsLakinson & Beaty Co 
V. McPherson, 166 NW 60, 182 
Iowa 476 

TO. Iowa—Clinton Bridgre Works v 
Kinffsley, 176 NW. 976, 188 Iowa 
218—^Haakinson & Beaty Co v. Mc¬ 
Pherson, 166 N W. 60, 182 Iowa 476. 
Boss from hreaoh 
Where contract for county work 
and bond or other related papers 
show contractor's obligation to pay 
subcontractor for material, the sub¬ 
contractor may sue and recover on 
bond undertaking to make good any 
loss suffered for any breach of con¬ 
tract —Haakinson & Beaty Co v. 
McPherson, supra. 

No limit to lienable claims 

Where a surety company’s first 
bond, securing a bridge contractor 
with a county, rendered the company 
liable to a materialman even though 
such materialman had no lienable 
claim, a subsequent bond, limited to 
make good default of the contractor 
as to lienable claims only, did not 
affect the materialman’s right to 
indemnity under the earlier bond, 
not limited to lienable claims—Clin¬ 
ton Bridge Works v Kingsley, 176 
N W 976, 188 Iowa 218 

71- Iowa—Clinton Bridge Works v. 
Kingsley, supra 

78- Pla—J. B McCrary Co v Dade 
County, 86 So 612, 80 Fla. 662 
W Vo.—^Appalachian Marble Co. v. 
Boone, Bason & Wood, 171 S B 
761, 114 WVa 307. 

15 C J p 658 note 46 [a], [b3. 
SnbcoiLtxaotox’s default 

Under the statutory bond the 
contractors cannot prefer themselves 
to a materialman, hence the loss of 
the piincipal contractors on a county 
courthouse through default of a 
subcontractor does not excuse the 
principal contractors and their sure- 

20 C.J S.-66 


ty from paying for material fur¬ 
nished to a subcontractor —^Appa¬ 
lachian Marble Co v Boone, Bason & 
Wood, supra 

73. Ind —State v Hinsdale—Doyle 
Granite Co, 20 NB 437, 117 Ind 
476 

15 C J. P 668 note 52 

74. Ind—State v. Lund. 139 NB 
466, 80 IndApp 349 

Iowa—Haakinson & Beaty Co v I 
McPherson, 16$ NW 60, 182 

Iowa 476 

Bangnags construed 

Under a county building contrac¬ 
tor’s bond guaranteeing prompt pay¬ 
ment of all debts incurred by the 
contractor in the prosecution of the 
work, “including labor, materials 
furnished,’’ a. subcontractor may re¬ 
cover on the bond for labor and ma- 
teiials furnished to the contractor, 
the quoted clause placing no limita¬ 
tion on the preceding clause—State 
V Lund. 139 NE. 456, 80 IndApp. 
849 

76- Mo—^Brath v. Allen, 56 MoApp. 
107. 

73. Md—^Holt V State Roads Com- 
mn., 91 A 874, 124 Md 66, 

77- Neb —Concrete Steel Co. v. 
Bowles Co, 163 N.W. 323, 101 
Neb 400. 

78- N J —Hamrail v. Commercial 
Casualty Ins. Co, 187 A. 884, 6 
N.J.Misc. 685 

XtMus IxLOluded IxL **ls*bor” pexformsd 

(1) Cooking meals for workmen.— 
Hess & Skinner Bngmeenng Co v. 
Turney, Civ.App., 207 S.W. 171, con¬ 
forming to answer to certified ques¬ 
tions, Sup., 203 SW. 593, modified 
216 SW. 621, 110 Tex. 148. 

(2) Furnishing trucks and carting 
stone to site of county unprovement 
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—Hammill v Commercial Casualty 
Ins Co, 137 A 384, 5 N J Misc. 686. 

(3) Furnishing scows and tugrs — 

King County v Guardian Casualty 
& Guaranty Co. 175 P. 166, 103 

Wash 509 

(4) Hauling materials from rail¬ 
road to river and repairs of tools — 
Hess & Skinner Engineering Co v 
Turney, TexCivApp, 307 SW 171, 
conforming to answer to certified 
questions. Sup., 203 SW 593, modi¬ 
fied on other grounds, 216 SW 621, 
110 Tex. 148 

79- Minn —^Westling v. Republic 

Casualty Co, of Pittsburg, 195 N. 

W 796, 157 Mmn 198 

XtexoB Included In "materials'’ for- 
nished 

(1> Gasoline and oil—Sinclair Re¬ 
fining Co V. Colquitt County, 167 S. 
E 358, 42 Ga.App. 718. 

(2) Wood furnished as fuel for a 
hoisting engine —^Hess & Skinner 
Engineering Co. v. Turney, Civ App, 
207 SW 171, conforming to answer 
to certified questions. Sup.. 203 S 
W. 693, modified on other grounds 
216 SW 621, 110 Tex. 148. 

Xtesns not Indnded in "matexials" 
ftaxnlshed 

(1) Provisions, groceries. and 
meats—Westling v Republic Cas¬ 
ualty Co. of Pittsburgh, 196 N.W. 
796, 157 Minn. 198 

(2) Scraper and paint brushes — 
Hess & Skinner Engineering Co. v 
Turney, Civ App, 207 SW. 171, con¬ 
forming to answer to certified ques¬ 
tions, Sup, 203 S W. 593, modified on 
other grounds 216 SW 621, 110 Tex 
148 

(3) Shores for use instead of lum¬ 
ber forms.—Stoddard Dick Co. v. 
Michigan Surety Co., 261 N.W. 873, 
265 Mich 207. 



§ 201 


COUNTIES 


20 C.J.S. 


for matenals left on the ground and later used by 
another contractor to finish the job.®^ It has also 
been held that the bond for matenals furnished is 
not limited to materials which are incorporated in¬ 
to the workjSi but there is authority apparently to 

the contrary. 8 2 

d. Change in Plans or Specifications 

Changes authorized by the contract do not discharge 
the surety. Changes without the consent of third per¬ 
sons protected by the bond wiH not deprive them of their 
rights thereunder. 

The contractor’s surety on a county contract is 
not exonerated on his bond merely because the own¬ 
er made changes authorized by the contract.^2 
Furthermore, changes made by a contractor and 
the governing board of the county in the course of 
the erection of a county building without the con¬ 
sent of the laborers or materialmen will not de¬ 
prive the latter of their right of action on the bond 
given therefor.®^ 

e. Notice 

statutory requirements that persons furnishing labor 
or materials give a particular notice of their claim or of 
the delivery of such materials must be complied with. 

Under a bond for faithful performance of a coun¬ 
ty contract, the obligation of the bondsman being 
direct and primary, the county is not obliged to 
give the bondsman notice of the principal’s default 
in order to enforce the obligation.^® 


Where, however, a statute provides that anv sub¬ 
contractor, materialman, or person furnishing labor 
will have no right of action on the bond unless, 
within a specified time after the contract is com¬ 
pleted and accepted by the county, he files a written 
notice containing his name, the amount of his claim, 
the names of the principal and the surety, and a de¬ 
scription of the work, such statutory requirement 
must be substantially complied with 86 Likewise 
statutes requiring persons furnishing materials to 
subcontractors to be used in county work to give the 
contractor a written notice within a certain time of 
his first delivery that he is so furnishing materials 
must be complied with and actual knowledge by the 
contractor will not take the place of such notice.87 

f. EcLuitable Liens and Trusts 

Where so provided by statute, those furnishing labor 
and materials may have a lien on moneys due the con¬ 
tractor under the contract or a trust may be impressed 
on such funds in his favor. 

In the absence of a statute granting special pro¬ 
tection to those furnishing labor and materials to 
contractors doing work for a county, such persons 
are only general creditors of the contractor and are 
not entitled to enforce an equitable lien on the in¬ 
debtedness to the contractor by the county for 
which the contractor had performed the work 88 
In some jurisdictions, however, by virtue of statute 
such a lien is giveil to those supplying labor and 
materials under such circumstances,82 the hen not 


sa U S.—Glades County, Fla,, v De¬ 
troit Fidelity & Surety Co, CCA 
Fla, 57 F2d 449 

81> Or—Multnomah County v Unit¬ 
ed States Fidelity & Guaranty Co, 
170 P 625. 87 Or. 198, LRA 
1918C 685. 

S3. Mich—Stoddard Dick Co. v 
Michigan Surety Co, 261 NW 373, 
265 Mich. 207. 

83. U.S —Glades County, Fla, v 
Detroit Fidelity & Surety Co, C 
C.AFla., 67 F 2d 449. 

Okl —Southwestern Surety Ins. Co. v 
Board of Comers of Coal County, 
187 P 467, 77 Okl. 137 

84. Ind—Conn v. State. 26 N.B 443, 
126 Ind 514 

ND—^Brioschi-Minuti Co v Flson- 
Williams Const. Co., 172 NW. 239, 
41 N D. 628 

85. Wis—Washingrton County v 
Froehlich Mercantile Co., 223 N. 
W 676, 198 Wia, 66. 

86. Wash —Standard Accident Ins 
Co V Interlocking Trie Corpora¬ 
tion, 6 P2d 383, 166 Wash 260— 
Aberdeen State Bank v Spokane 
Paving '& Const Co., 172 P. 827, 
102 Wash 68 


FaUnre to file notice 

Finding that subcontractor failed 
to file sufficient notice of claim 
against county contractor's surety 
and reserve fund in county board’s 
hands held supported—Standard Ac¬ 
cident Ins Co V. Interlocking Tile 
Corporation, 6 P.2d 388, 166 Wash 
260. 

For soxety’s benefit 

Subcontractor's statutory notice to 
county board that subcontractor has 
claim against contractor's bond is 
partly intended for surety's benefit 
—Standard Accident Ins Co. v. Inter¬ 
locking Tile Corporation, 6 P.2d 383, 
166 Wash 260 

87. Wash—^Denham v. Pioneer Sajid 

& Gravel Co, 176 P 333, 104 Wash 
367—Cascade Lumber & Shingle 
Co V Wright. 169 P. 833, 99 

Wash 421 

Effective as to snbseanent ordezs 

The written notice to contractor 
given more than ten days softer com¬ 
mencement of delivery of matenals 
to subcontractor, will be effective as 
to materials subsequently delivered 
on order given from time to time.— 
Cascade Lumber & Shingle Co. v 
Wnght, supra 

88. Neb —^Fremont Foundry & Ma¬ 
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chine Co v Saunders County, 286 
N.W. 115. 

89. Ill —Gunther v O'Bnen Bros 
Const. Co, 16 NE2d 890, 369 Ill 
362, reversing 12 NE2d 23, 293 Ill 
App 28—^McMillan v. Joseph P 
Casey Co, 231 Ill App 422, affirmed 
148 NE 468, 311 Ill 684 
NT—^Dwelle-Kaiser Co v Niagara 
County, 171 NY.S 361, 103 Misc 
460 

S D.—Grant County v C B McGow¬ 
an Lumber Co., 172 NW 688. 41 S. 
D 607 
Priority 

A lien first filed for work and ma¬ 
terials furnished under contract of 
county board of supervisors for 
erection of .county clerk's office was 
entitled to priority —Dwelle-Kaiser 
Co V Niagara County, 171 NT.S. 361, 
103 Misc 460 

Objection raised by assignee 

Claim of lien against fund renaain- 
ing unpEUd to road contractor with 
county, filed by subcontractors for 
purchase price of road machinery 
and materials furnished to principal 
contractor, is not defeated by er¬ 
roneous description in notice of lien 
filed with county officials, of road 
section under contract, description in 
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being on the property improved or in prejudice of 
the county but on the money, bonds, or warrants 
due or to become due to the contractor on his con¬ 
tract w'lth the county.^o The furnishing of perma¬ 
nent machinery, no part of which is used up or in¬ 
jured in the contract work, is not such machinery, 
materials, or supplies as are contemplated by a stat¬ 
ute giving the lien.»i The time for bringing an ac¬ 
tion to enforce the hen depends upon the provi¬ 
sions of the hen statute.®^ 

In some jurisdictions statutes, intended for the 
protection of laborers and materialmen, impress 
with a trust moneys or warrants paid or to be paid 
to the conlractor.®3 Some of these statutes are 
criminal in their nature and hence are accorded a 
strict construction Where there are no unpaid 
claims due workmen or materialmen from a con¬ 
tractor, there is no beneficiary and such a statute 

has no application.9 ^ 


§ 202. Rights and Remedies of Contractor 
and Sureties 

a. Actions against counties generally 

b. Actions against county boards and of¬ 

ficers * 

a. Actions against Ooimties Generally 
n) Right of action 
(2) Proceedings 

(1) Right of Action 

in a proper case a person contracting with a county 
may sue the county for breach of contract, as may his 
assignee. Under some statutes persons furnishing labor 
and materials may sue the county for what is due there¬ 
on. 

One who has entered into an authorized contract 
with a county is entitled, in a proper case, to sue the 
county for breach of contract,96 even in the absence 


notice following that in contract, 
since statute provides only that 
claJLmant shall notify official or offi¬ 
cials without any provision as to 
particulars of the notice, especially 
where objection is not raised by 
county, which received and acted up¬ 
on notice without objection, but by 
subseguent assignee of fund —^Mc¬ 
Millan V Joseph P Casey Co, 231 Ill. 
App 422, affirmed 148 NS. 468, 311 
Ill 584 

90. Ill —Gunther v. O'Brien Bros. 
Const. Co, 16 N.B2d 890, 369 Ill. 
362, reversing 12 NB.2d 23, 298 Ill 
App 28—^McMillan v. Joseph P. 
Casey Co, 231 Ill App 423, af¬ 
firmed 148 NB. 468, 311 Ill 684 

Not applicable to reserve dftiad 

A provision that pai ties holding 
mechanics' hens against the county 
shall have a lien on all moneys due 
or to become due, under the con¬ 
struction contract, does not apply 
to a fund reserved by the county 
under the provisions of a contract, 
which fund the county was not re- 
cLuii ed to pay to the contractor be¬ 
cause of contractor's failure to com¬ 
plete the work, the cost to the coun¬ 
ty for completion being more than 
the original contract price plus 
agreed price of changes and addi¬ 
tions—Grant County v. C, B Mc¬ 
Gowan Lumber Co, 172 N W. 683, 41 
SD 607 

91. Ill.—^McMillan* v. Joseph P. 
Casey Co, 231 lUApp. 422, af¬ 
firmed 143 NB 468, 811 Ill 684. 

92 . g D —Grant County v. C B. Mc¬ 
Gowan Lumber Co, 172 N.W 683, 
41 SD 607. 

Llnutatioais clause hiapplloable 

Since the clause "acceptance of the 
work," as used in Rev Code Civ Proc. 
1903 5 717, Bev.Code 1919 S 1664, re¬ 
lating to mechanics* Uens. means ews- 


ceptance of the job to be performed 
by the principal contractor, where 
the work was not accepted by the 
county as owner, the provision of 
such statute that an action to en¬ 
force a lien shall be commenced 
within thirty days from the "ac¬ 
ceptance of the work" is without ap¬ 
plication.—Grant County v C. B. 
McGowan Lumber Co, supra 

93. N T.—^American Laundry Ma¬ 
chinery Co. v. Union Trust Co of 
Rochester, 274 NTS 898, 163 
Misc 56 

Wis—Damschefsky v Klein-Watson, 
224 NW 772, 209 Wis. 210. 

94Li N T —^American Laundry Ma¬ 
chinery Co. V Union Trust Co of 
Rochester, 274 N.T S. 898, 163 
Misc 56 

Fxovisioxis construed 
, <1) A provision in a larceny stat¬ 
ute declaring that funds received by 
contractor from owner for "improve¬ 
ment of real property" to constitute 
trust fund is inapplicable to moneys 
received by contractor for public im¬ 
provement—^American Laundry Ma¬ 
chinery Co V. Union Trust Co. of 
Rochester, supra. 

<2) Another provision declaring 
that moneys received by contractor 
for public improvements shoul^ be 
held by him in trust does not apply 
to payments made after statute be¬ 
came effective under contract exe¬ 
cuted prior to date of its passage, 
making of contract being “act done" 
prior to date when act took effect 
which act is expressly excluded by 
the statute.—^American Laundry Ma- 
chmery Co. v- Union Trust Co. of 
Rochester, 274 N Y.S. 898, 163 Misc. 
66 . 

95. Wis —^Damschefsky v. Klein- 
Watson Co. 244 NW. 772, 209 
Wis 210. 


96- US —^American Ripe Co. v. 

Westchester County. C C A N T , 
292 F 941 

Anz—Holdren v. Peterson, 82 P. 
2d 1095 

Cal.—Cope V. Sutter County, 274 P 
750, 206 Cal. 446. 

Fla.—Stanton v Morgan, 172 So 485, 
127 Fla. 34—Hillsborough County 
V. Kensett, 144 So. 393. 107 Fla. 
287. 

Ga —^Washington County v Shep¬ 
pard, 167 S.E 339, 46 Ga App. 

240 

Ill.—Pauly V Madison County, 123 
N.E 281, 288 Ill. 265, reversing 211 
in.App 13. 

Ky —Commonwealth, for Use and 
Benefit of Clay County- v. Size¬ 
more, 108 SW2d 733, 269 Ky 722 
N.T—Bender Press v. Orange Coun¬ 
ty, 8 N.Y.S 2d 264, 25 i App Div. 
675, affirmed 16 N B 2d 405, 27S 
NY. 692. 

Ohio.—State ex rel Bradley v. Board 
of Com'rs. of Cuyahoga County. 
190 NB. 671, 575, 128 Ohio St 181, 
citing Corpus Juxis. 

Or.—Poster v. Lake County, 284 P- 
830, 132 Or. 374. 

Tex—J. N McCammon. Inc., 
Stephens County, 89 S'VV.2d 984. 
127 Tex 49, Stephens County v J. 
N. McCammon. Inc, Civ App , 64 
S.W2d 880, certified questions an¬ 
swered 62 SW.2d 53, 122 Tex. 148. 
which superseded, Com.App., 40 S 
W 2d 67—Gulf Bitulithic Co 
Nueces County, Com.App, 11 SW. 
2d 305, reversing, Civ.App., 297 S. 
W 747—^McClintock & Robertson 
V Cottle County, Civ App, 127 S,. 
W2d 319, error dismissed, judg¬ 
ment correct. 

15 CJ p 559 note 66. 

▲otiou at law may be brought 
against a county to recover an 
amount of money due under a con- 
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of a statute expressly authorizing such an action.S'^ 
However, in the absence of statutory authority it 
would seem that a county may not be sued for dam¬ 
ages for the breach of a contract no part of which 
has been performed and where the only recovery 
which can be had is in the nature of damages 
against the county for failure, by the governing 
board, in the performance of its duty.^S A party 
to a contract with a board of school trustees may 
not sue the county for a breach of contract by such 
board of trustees in the absence of statutory au¬ 
thority.®^ 

A person who, because of his having made a mis¬ 
take in his bid, refuses to enter into a contract in 
accordance with his bid, is entitled to equitable re¬ 
lief against the forfeiture of his deposit, where the 
■county has not suffered injury by his action but 
where a county violates a contract of employment, 
the employee has an adequate remedy at law, and 
equity will not restram his dismissal by injunc- 
tion.2 

Suit by assignee. Although a person to whom the 
contractor has assigned his interest, with the con¬ 
sent or acquiescence of the county, may sue the 
county,® this is not always true where the county 
has not consented to the assignment,^ and, m any 
event, the assignee has no greater right to enforce 
pajrment than his assignor had.® 


Actions by subcontractors^ materialmen and la¬ 
borers, Under some statutes, actions may be 
brought against the county by subcontractors and 
other parties furnishing labor and materials,® pro¬ 
vided there is something due from the county to the 
principal contractor.^ The rule is otherwise where 
the contractor is insolvent and payment to the sub¬ 
contractor would work an injury to the other cred¬ 
itors of the contractor.® It is required that there 
shall have been a compliance with statutory condi¬ 
tions precedent,® and the action must have been 
commenced within the time hmit fixed by the stat¬ 
ute As seen supra § 201, materialmen and la¬ 
borers may maintain actions, in some jurisdictions, 
against the county and its officers for failure to 
compel the giving of a statutory bond. 

Actions by surety. The surety on a contractor’s 
bond may sue to enjoin the county from paying the 
contractor on the ground that the contractor has 
not paid the materialmen and is financially irrespon¬ 
sible.^^ 

(2) Proceedings 

The ordinary rules of pleading, evidence, and trial 
governing civil actions generally are applicable to actions 
against counties on their contracts. 

Plaintiff seeking to recover from a county by vir¬ 
tue of a contract must allege and prove his legal 


tract to render personal services, 
■where a question of fact as well as 
of law IS presented, and plaintiff 
need not be confined to the -writ of 
review—West v Coos County, 237 
P. 961, 115 Or 409, 40 A L..K 1362 
—16 C.J. p 659 note 65 [a]. 

BlfiTht hy special statute 

By an act entitled **An act permit- 
tmiT J* Blassingrame to bring: an 
action against Greenville county/' 
approved Feb. 16, 1916, 29 St. at 
Li p 1122, providing that such person 
could bring an action against the 
county on account of a mutual mis¬ 
take m a contract, the legislature 
intended to give the right to sue 
the county just as if the action were 
against a private corporation upon 
a similar state of facts and con¬ 
templated that the plea of res adju- 
dicata as to any rights which may 
have been detei mined under the con¬ 
tract would not be a bar to the 
action, and that the case should be 
tried upon its own merits.—^Blas- 
smgame v Greenville County, 101 S. 
m 826, 113 S.C 466 

97. Ga —^Washington County v. 

Sheppard, 167 S 339, 46 Ga.App 
240 

98. Miss —^Board* of Sup'rs of Lee 
County V Payne, 166 So 332, 176 
Miss. 12 

99. Miss.—^Ayres v. Board of Trus¬ 


tees of LeaJke County Agr High 
School, 98 So. 847, 134 Miss. 363. 
Hot a suit against county 
A suit against a board* of trustees 
of an agricultural high school for a 
breach of a contract executed by 
such board is not a suit against a 
county within Code 1906 §5 309, 311, 
Hemingway Code §§ 3682, 3684, 

which authorize suits against the 
county on claims presented to and 
disallowed by the board of super¬ 
visors—Ayres v Board of Trustees 
of Leake County Agr. High School, 
supra 

1. N J —^Barlow v- Jones, Ch, 87 A. 
649. 

9. Ill—Thomas v. Cook County, 66 
Ill 861 

3. US—Oak Grove Constr. Co v 
Jefferson County, Tenn, 219 P. 
868, 135 CCA 628 

Ind—^Weatherhogg v, Jasper County, 
62 NB 477, 158 Ind 14. 

4. US —^Delaware County v. Die- 
bold Safe & Lock Co, Ind, 10 S.Ct 
399, 133 U S 473, 33 L.Bd 674. 

Kan —Campbell v. Sumner County, 
67 P 866, 64 Kan 376. 

5h Tex—^Harris County v. Donald¬ 
son, 48 SW. 791, 20 TexCiv.App 
9 

WVa.—^Davis v. Wayne County Ct, 
18 SB. 373, 38 WVa 104, 
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ft Pla —J C. McCrary v Dade 
County, 86 So. 612, 80 Fla 652 
Iowa—Clinton Bridge Works v. 
Kingsley, 175 NW 976, 188 Iowa 
21^—^Haakinson & Beaty Co. v. 
McPherson, 166 NW. 60. 182 Iowa 
476 

15 C.J. p 559 note 69. 

7.. Wis—James v Davidson, 61 N. 

W. 565, 81 Wis 321. 

15 C.J. p 659 note 70 

8. Md—^Holt V. State Hoads Com- 
mn., 91 A 874, 124 Md 66 

9. US—William Penn & Co. v 
Northern Bldg. Co.. CCIowa, 140 
P. 973. 

10- S D.—Grold Bros Brick Co. v. 
Grant County, 168 NW. 856. 40 S. 
D. 570 

"Acceptance of work" 

Under a statute, requirmg an ac¬ 
tion against the county upon its 
statutory liability for failure to 
require contractor’s bond to be 
brought within ninety days from 
"acceptance of work," the county 
does not accept the job by taking 
It over for completion upon con¬ 
tractor’s failure to perform.—Gold 
Bros Brick Co. v. Grant County, 
supra. 

11. Mich—Vosburgh v Middleditch, 
188 N.W. 208, 214 Mich. 489. 
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right to a recovery 12 He must, for example, es¬ 
tablish the authority of the person or board con¬ 
tracting for the county.i3 In some jurisdictions he 
is required to allege and prove that his claim is 
within approved estimates or appropriations for ex¬ 
penditures,or that the obligation he seeks to en¬ 
force is such as may be properly and has been le¬ 
gally provided for by popular vote.^S 

Plaintiffs declaration, petition, or complaint must 
set out such facts as will constitute a good cau?e of 
action Thus, m an action against a county for 

a breach of contract, plaintiff should allege the 
making of the contract^*^ by a duly authorized 
agent,^® compliance with statutory requirements,^® 
performance by plaintiff, and a breach by defend¬ 
ant®® In actions to recover for services rendered 
It must be alleged that they were rendered for, and 
procured by, the county,®^ and were of benefit to 
the county.2® Only ultimate facts need be alleg- 
ed.23 

Plea or answer. In determining whether or not 
the county^s answer sufficiently raises the issue of 
fraud, the pleadings of the adverse party may be 
read with the answer.®^ 

Where the complaint m an action against a coun¬ 
ty alleges that work was done under a contract with 
the county board, and defendant’s answer, while ad¬ 


mitting a contract with plaintiff and another per¬ 
son, avers this to be the only contract Tnade by 
them, such complaint must be understood to aver a 
contract in accordance w'lth the statute, and the an¬ 
swer is sufficient to put plaintiff on proof of his al¬ 
leged contract In an action on a contract made 
between plaintiff and a county judge, an answer 
which denies that the county made the contract 
raises the issue as to the power of the judge to 
make the contract in question.®® Where a county 
sued on a contract admits the fact of an agree¬ 
ment, but asserts that the same is void for viola¬ 
tion of the law or failure to comply with a statutory 
provision, this is new” matter which must be defi¬ 
nitely pleaded 2*^ It has been held that w'here plain¬ 
tiff’s proof shows that the governing officers of the 
county violated the law in awarding the contract, 
the court will hold the contract void despite the fact 
that there is no special plea setting forth the ille¬ 
gality.®® 

Evidence, As in other actions, the burden of 
proof is on plaintiff.®® Where, however, plaintiff 
has made out a prima facie case entitling him to 
damages for the county’s breach of its contract, the 
burden is then cast on the county to prove facts in 
mitfgation of such damages ®® The evidence admit¬ 
ted should be confined to that which is pnmary,®! 
material,®® and relevant,®® but this does not mean 


12- Mo—Carter v Resmolds Coun¬ 
ty, 288 SW 48. 316 Mo 1238 

Okl—Graves v Board of Com*rs of 

• Cimarron County, 39 P 2d 532, 170 
Okl 282 

13. La—^International Harvester Co 
of America v Police Jury of Red 
River Parish, App, 177 So 70 

14. Okl —Graves v Board of Com'rs 
of Cimarron County, 39 P.2d 632, 
170 Okl 282. 

16. Okl —Graves v. Board of Com’rs 
of Cimarron County, supra 

16. Mont—"Simpson v Silver Bow 
County. 285 P 195, 87 Mont 83 

N T —^Bender Press v Orange Coun¬ 
ty. 287 N.YS. 373, 248 App Div 
685 

Okl.—Jackson v Board of County 
Com’rs of Garvin County, 167 P. 
227, 66 Okl 76 

17. Minn—^Folsom v Chicago Coun¬ 
ty, 9 NW. 881, 28 Minn. 324. 

1& La.—^International Harvester Co. 
of America v. Police Jury of Red 
River Parish, App., 177 So. 70. 

16 C J P 660 note 84. 

19. Ind.—^Dickerson v Board of 
Com’rs of Vigo County, 199 NE. 
881, 102 Ind App 277. 

Ohio—^Allen v Sheipline, 197 NB 
138, 49 Ohio App. 249 

16 aJ. p 560 note 85 


20. Mont—Simpson v Silver Bow' 
County, 286 P. 196, 87 Mont, 83. 

16 C J p 660 note 86 

21. Idaho—Twin Falls Bank, etc, 
Co V Twin Falls County, 136 P. 
804, 25 Idaho 171 

16 C J p 560 note 87. 

22. Cal—^Miner v. Solano County, 
26 Cal 116 

23. Idaho—^Twin Falls Bank, etc, 
Co V Twin Palls County, 136 P 
804, 26 Idaho 171 

24. Teic.—Wyatt Metal & Boiler 
Works V Fannin County, Civ App., 
Ill SW2d 787, error dismissed. 

fraud issue raised 

In action to recover purchase price I 
of goods sold to county wherein peti¬ 
tion alleged all acts whereby sale 
was consummated, including orders 
of commissioners’ court, answer, al¬ 
leging that “each of the orders of 
the commissioners’ court were fraud¬ 
ulently made” and “that each of the 
items and particulars complamed of 
by plaintiff are unjust,” sufficiently 
raised issue of fraud.—Wyatt Metal 
& Boiler Works v. Fannin County, 
supra 

25b Cal —^Murphy v. Nax>a County, 
20 Cal 497 

26. Tenn —^Holtzclaw v. Hamilton 
County, 47 S,W. 421, 101 Tenn 838. 
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27. Colo.—San Juan County v. Tul- 
ley, 67 P. 346, 17 Colo App. 113. 

Ky.—^Lee County v Hieronymus, 42 
S,W2d 730, 240 Ky 490. 

28 Miss —Universal Motor Co v. 
Newton County, 131 So 827, 168 
Miss. 873, overruling suggestion of 
error 130 So. 791, 158 Miss. 873. 

29. Ind.—^Howard County v. Cani- 
gus, 73 NE. 82, 74 NE. 249, 164 
Ind 589 

Tex —Cornell v. Swisher County, Civ. 
App , 78 S W.3d 1072. 

30. CaL—Cope v Sutter County, 274 
P. 760, 206 CaL 446. 

31. N.J.—^Downie v. Passaic County, 
23 A. 954, 54 N.J Law 223. 

32. OkL—Board of Com'rs of Pot¬ 
tawatomie County V A C Davis & 
Sons, 86 P 2d 782, 184 Okl 258. 

XnvaUd reseissloiL agreement 

In architects' suit against county 
commissioners based on contract 
with commissioners, court properly 
excluded statement of architect 
showing parol agreement to resemd 
contract, where statement had been 
made when part of commissioners 
were absent, and those present were 
not acting as a board.—^Board of 
Com’rs of Pottawatomie County v A. 
C. Davis & Sons, supra. 

33. Colo —^Rio Grande County v. 
Bloom, 69 P. 417, 14 Colo.App. 1-87 
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that oral evidence is necessarily excluded The 
contract sued on is generally admissible in evi- 
dence.35 To be entitled to judgment the evidence 
introduced by plaintiff must be sufficient to estab¬ 
lish his contentions,36 but he should not be nonsuit¬ 
ed where the evidence does not show him to be un¬ 
able to perform his part of the contract 37 

Trialj findings, and judgment. In an action 
against a county on a contract, it is the province of 
the jury, or the trial court where there is no jury, 
to consider questions of fact33 on which there is 
some evidence ,33 'and a verdict should not be di¬ 
rected in favor of one party on the facts where the 
jury might properly find for the other.^O Where 
no fraud is charged, it is error to instruct the jury 
to determine whether the county board exercised a 
fair judgment in entering into the contract The 
instructions must, of course, correctly state the law 
applicable to the facts in the case,^3 ^^d the mate¬ 
rial findings of fact^3 and the verdict^^ must be 
warranted by the evidence and not contrary to the 
instructions. 

The general rules governing the ascertainment of 
damages in contract actions generally are applicable 
to contract actions against the county.^® Where 
the suit is brought by a subcontractor, the findings 
and judgment may properly subtract the amount al¬ 
ready paid to the principal contractor.^® Where, 
however, the principal contractor is plaintiff, the 
judgment should be no less because of mechanics’ 
liens of subcontractors Furthermore, if the sub¬ 


contractor acquired no lien, the amount voluntarily 
paid by the county to such subcontractor will .not 
be allowed as a credit against the contractor ^6 In 
a suit on warrants issued in compliance with the 
provisions of a contract for the full contract price, 
the contractor is entitled to recover the full price, 
although the work was worth less than such price, 
in the absence of a showing of fraud in procuring 
the contract or of a noncompliance with its terms.^® 
Judgment for the full contract price should not be 
entered where the county is required by statute to 
retain a stated percentage of the price for a fixed 
period of time after the completion of the work 
and such period has not expired.®® 

b. Actions against County Boards and Officers 

Equity will restrain county officers In a proper case 
involving illegal or unauthorized contracts. County of¬ 
ficers are not personally liable on contracts made by them 
for the county in the absence of fraud. 

A court of equity will enjom the award of an il¬ 
legal contract by county commissioners,®^ or will 
restrain them from carrying out an unauthorized or 
ultra vires contract but equity will not act in 
the case of a mere irregularity that will impose no 
additional expense on the taxpayers.®® Under some 
statutes a taxpayer is not compelled to enjom an il¬ 
legal contract at any particular time, but has such 
right until the completion of the contract.®^ 

Where county boards make contracts as agents 
for the state, they may not, in the absence of stat¬ 
ute, be sued for breaches of such contracts.®® 


—Prowers County v. Bedell, 67 P 
187, 18 Colo App. 261. 

34. Tex—Gordon v Denton County, 
Civ App , 48 S W. 737 

35. Tex—J N MeCammon, Inc v, 
Stephens County, 89 S W 2d 984, 
127 Tex 49, certified questions an¬ 
swered 62 S W 2d 63, 122 Tex 148, 
which superseded. Com App, 40 S 
W2d 67 

Proper predicate 

After the commissioners* court had 
repudiated plaintijtt-architect's con¬ 
tract and had refused payment there¬ 
on no further action was necessary 
as a predicate for receiving the con¬ 
tract In evidence—J. N MeCammon, 
Inc. v. Stephens County, supra 

36. Cal—^Ludy v Colusa County, 45 
P 166, 6 CaLUnrepCas 381 

15 G J, p 660 note 94 

37. K.C—^Hancock v. Craven Coun¬ 
ty, 43 S.B 634, 132 N.C. 209 

88. Ky—^Auxler v Floyd County, 98 
S.W.2d 470, 266 Ky 170 
Neb—Green v. Lancaster County, 85 
NW 439, 61 Neb 473 
39. Tex.—Crordon v. Denton, County, 
Civ App, 48 SW. 737. 

15 C.J P 661 note 1. 


4a US—^Austin-Western Road Ma¬ 
chinery Co V Fayette County, C 
C.A Ga . 99 F.2d 565 

41. Kan —Toumans v Wyandotte 
County, 74 P 617, 68 Kan 104 

42. Fla—Smith v Jackson County, 
176 So 868, 129 Fla 787 

43. Cal—Cope V Sutter County, 274 
P. 760, 206 Cal 446. 

44. Ky—^Krieger v Standard Print¬ 
ing Co., 281 S.W 27, 191 Ky 552. 

45. Cal—Cope V Sutter County, 274 
P. 760, 206 Cal, 445 

Personal service contract 
An engineer who has proved his 
contract with the county, and his 
performance by preparing and filing 
the plans and specifications with the 
board and his offer to superintend 
construction has made a case and is 
entitled to damages for the full con¬ 
tract price less the cost of perform¬ 
ance on the county's repudiation of 
contract hiring him to prepare plans 
and superintend construction of 
bridge.—Cope v. Sutter County, su¬ 
pra. 

4a Wis—James v Davidson, 61 N. 
W 666, 81 Wis. 821. 
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47. Ill—Coles County v Goehring, 
70 N.E 610, 209 Ill. 142, 

4a N.C —^Hutchison v. Board of 
Com’rs of Iredell County, 90 S H. 
892, 172 NC 844. 

49. US —Thompson v. Searcy Coun¬ 
ty, Ark, 67 F. 1030, 6 CCA 674, 
affirmed 66 F. 92, 13 CCA 349 

50. Ky—Caldwell County v Durret 
Const Co,. 203 SW 291, 180 Kv- 
594 

61. Ind —^Henry County v. Gillies, 
38 NE 40, 138 Ind 667 

16 C J p 661 note 16 

62, W Va —Stanley v. Kanawha 

County Court, 100 SE 408, 84 W 
Vfu 619 

16 CJ p 561 note 17. 

63. Iowa.—Sperry v Kretchner, 
NW 660, 66 Iowa 526 

Ohio—State ex rel. Hayden v Dona- 
hey, 21 Ohio NP.,N.S, 249. 

64, Ohio,—State v. Gibson, 11 Ohio 
S & C P 90, 8 Ohio N.P 367 

56. Ind—^Buck v. Indiana Const Co., 
138 NE. 366, 79 IndLApp 329. 

Klghway eontraot 

Boards of county commissioners, 

in improving public highways and 



20 aj.s. 

Personal liability. A county officer cannot be held 
individually liable for damages for breach of a 
county contract^® unless he has used apt words to 
bind himself, or has expressly pledged his personal 
responsibility, or in which the credit was given to 
him personally.57 Likewise a county officer is not 
personally liable on a contract illegally made by 
him on behalf of the county, in the absence of a 
showing that his action was the result of fraud, 
corruption, or malice.68 In order to hold county 
officers personally liable on the ground of fraud, the 
representations must have been of an existing fact, 
and not a promise to be performed in the future,59 
and the contractor must have relied on the misrep- 
resentations.69 

§ 203, Rights and Remedies of County 

Among the remedies which may be available to a 
county are injunction, actions for breach of contract, and 
actions for purchase money paid Ordinary rules gov» 
erning civil actions are applicable. 

A county may sue to enjoin proceedings under a 
contract entered into m contravention of the stat¬ 
utes,even though the prosecuting attorney is 
guilty of laches in bringing the suit;52 and, in a 
proper case and on payment of work and materials 
already furnished, the relief prayed for will be 
granted 53 

An action for failure to complete the contract 


§ 203 

may be maintained, where the petition alleges all 
the prerequisites to a valid contract and, on 
the contractor’s failure to carry out the w’ork, 
the county may recover the consideration paid him, 
regardless of whether or not the contract was ultra 
vires.55 A county taking possession of goods under 
a contract of sale or return is entitled to recover 
back the money paid on the purchase price where it 
makes a return of the goods.®® Where a contract 
by a county for the purchase of land for a specified 
purpose has been rendered impossible of perform¬ 
ance by the county’s failure to obtain lawful au¬ 
thority to use It for such purpose, the county is en¬ 
titled to recover back the purchase money paid, 
w'lth interest, less a fair rental.®'^ On the other 
hand, when the contractor has fully performed, the 
county cannot recover back the consideration vol¬ 
untarily paid him,®® unless the contract be .one de¬ 
clared to be void by statute, :n which case it has 
been held that the county cannot be estopped to de¬ 
ny Its validity by any act of its own.®® 

Wliere a county by notice terminates a lease, so 
terminable by its express provision, the reasons for 
Its termination, or the fact that lessee has made im¬ 
provements thereon, are not defenses to the county’s 
suit for repossession,"^® but the county is not entitled 
to a money judgment in such a case where it is 
shown that defendant has enjoyed possession for 
approximately the time paid for 
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enterjngr into contracts for that pur¬ 
pose, do not act as a^rents of a mu¬ 
nicipal corporation, by statute they 
act as agents of the state, and, in 
the absence of a statute, no action 
can be maintained against such board 
for damages because of a breach of a 
contract for improvement of a pub¬ 
lic highway—^Buck v, Indiana Const 
Co , supra 

66. ICan —^Bberhardt Const. Co v 
Board of Com’rs of Sedgwick Coun¬ 
ty, 186 P 492, 106 Kan 410 
16 CJ p 661 note 20 
B7- Miss—^Murphy v Panther Oil & 
Grease Mfg Co, 179 So 879, 181 
Miss 882 

68. US—Commercial Trust Co. of 
Hagerstown v Burch, D C Ga , 267 
P 907 

Kan.—^Bberhardt Const Co. v Board 
of Comers of Sedgwick County, 186 
P 492, 106 Kan. 410 
Mo—Carter v George, 264 S.W 463, 
216 MoApp 308 
16 CJ p 661 notes 21, 22. 

"Knowledge'* of county officers 
within statute prescribing liability 
of public officers when entering in¬ 
to illegal contract means a knowl¬ 
edge of facts and not knowledge of 
Jaw.—State v. Moreland, 3 P.2d 808, 
152 Okl 37. 


69. Mo.—Carter v. George, 264 S.W. 
463. 216 Mo.App. 308. 

80. Mo—Carter v. George, supra. 
Oral oontxEMt 

County judges, entering into verbal 
contract with plaintiff for driving 
piles for county bridge, are not liable 
to him on their oral promise to make 
subsequent orders for payment for 
driving piles, although the promise 
was made with fraudulent intent on 
their part, since plaintiff is bound 
to know that, under Hev.St 1919 § 
2164, such contract must be in writ¬ 
ing, and hence he could not have 
been deceived—Carter v. George, su¬ 
pra 

61. Ohio.—State v- Abbof, 26 Ohio 
CirCt 638 

68. Ohio.—State v. Abbot, supra. 

63. Neb—Clark v Lancaster Coun¬ 
ty, 96 N.W^. 693, 69 Neb. 717 

64. Ohio—State v Hsswein, 30 Ohio 
CirCt 516. 

66. Tex —^Edwards County v. Jen¬ 
nings, Civ,App, 33 S.W. 686. 

60. Ariz—^Holdren v. Peterson, 82 
P.2d 1095 

67. NC.—^Hearne v. Stanly County, 
128 S.B 641, 188 N.a 46. 
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68. US—^Vincennes Bridge Co. v. 
Board of County Corners of Atoka 
County, Okl, 248 P, 93, 160 CCA. 
233 

Ohio—State ex rel Horner v. King 
Bridge Co., 6 Ohio N.P,N.S., 30 
16 C.J. p 661 note 11. 

69. Tex —Limestone County v. 

Knox, CivApp., 234 SW. 131 

Part pcOTOLMit recoverable 
Where county's contract for pur¬ 
chase of machinery was void for fail¬ 
ure to ask for competitive bids, the 
county could recover mules, wagons, 
and harness transferred in part pay¬ 
ment for the machinery; the entire 
transaction being void —Limestone 
County v. Knox, supra. 

TO, Ohio.—^Minamax Gas Co. v. 

State. 170 N.E. 33, 33 Ohio App. 
601 

Bgnltable defease not allowed 
Lessee of county's real estate loan¬ 
ing money to a county commissioner 
and employing him is not entitled 
to assert an equitable defense to re¬ 
covery of property since his hands 
are not clean.—Minamax Gas Co. y. 
State, supra. 

71 . Ohio —Minamax Gas Co. v. 
State, supra. 
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In an action on the contractor’s bond it is proper 
to join as plaintiffs or defendants all the parties 
who have so participated in the transaction as to 
render them interested in the determination of the 
suit.7^ So it is not error to join in the same suit 
claims for property converted and for damages ap¬ 
proximately resulting from a breach of the con¬ 
tract, when the matters relied on for a recovery are 
connected with, and grew out of, the same cause of 
action and subject matter in dispute.^^ 

The county’s declaration, petition, or complaint 
must state a good cause of action,*^^ but it is ordi¬ 
narily amendable to supply omitted matter.75 De¬ 
fendant’s plea or answer must in proper form set 
out facts constituting a good defense The ordi¬ 
nary rules governing the admissibility of evidence 
in civil cases applyJ^ Thus evidence of prelimi¬ 
nary negotiations cannot be introduced to vary or to 
extend the terms of the bond^S A judgment for 
a county for money paid under a void contract prop¬ 
erly directs that defendant may regain possession of 
the property allegedly purchased.^^ 


§ 204. Rights and Remedies on Implied Con¬ 
tract 

It IS generally, but not universally, held that in the 
absence of an express contract, or on a contract invalid 
for irregularities, a recovery for money, labor, or ma¬ 
terials furnished to the county may be had as on implied 
contract 

It has been broadly stated that the doctrine of 
implied contract cannot be invoked against a coun- 
ty 80 and that a county cannot be brought within 
such doctrine by any custom or course of action 
which may have been pursued in the past.^l This 
is, however, by no means the universal view and 
in a number of cases it is held that, in the absence 
of an express contract, or on the failure of an ex¬ 
press contract, which was within the range of the 
county’s contractual powers, but which is unen¬ 
forceable on account of some irregularity in its 
making or letting, a recovery for money, labor, or 
materials furnished may be had as on an implied 
contract,®^ or on a quantum valebat or quantum 


72. Tex —^Milliken v Callahan Coun¬ 
ty. 6 SW 681, 69 Tex, 205 

73. Tex.—^Milliken v Callahan Coun¬ 
ty, supra 

74w Kan—^Board of Com*rs of Wil¬ 
son County V. Hudson, 54 P 2d 994, 
143 Kan 454. 

Ohio—State ex rel Huston v. Bss- 
wem. 11 Ohio CirCL.NS., 226 
Illegal contract alleged 

In an action to recover money paid 
on an illegal contiact for the con¬ 
struction of a bridge, an allegation 
that the county commissioners com¬ 
bined and confederated with defend¬ 
ant bridge company in making the 
contract and stipulating a price 
grossly and unlawfully in excess of 
the true and reasonable value of the 
bridge, as the comnussioners and de¬ 
fendants well knew, sufficiently al¬ 
leges an illegal contract.—State ex 
rel. Huston v Huston & Cleveland, 4 
Ohio N P.,H S , 423 

Suit OIL bond I 

Where a suit on a bond is brought 
for the benefit of a particular county, 
the declaration is defective if it con¬ 
tains no averment that the bond was 
given for the use of such county.— 
Governor v. Throckmorton, 3 Bibb, 
Ky, 243. 

7B. W.Va.—^Brooke County Court v. 
TJ S. Fidelity & G-uaranty Co, 105 
S.E. 737, 187 WVaw 504. 

76. Fleas of non esfe factum aaid 
payment m an action by county com¬ 
missioners on a bond admitted the 
legal capacity of plaintiff to maintain 
the action Conceding that plaintitt 
was not properly described, the ob¬ 
jection was available only by plea 


in abatement—^Pritz v. Montgomery 
County Commissioners, 17 Pa 130 

77. Bvldence of defects 

Under petition to recover, for 
breach of a contractor’s bond condi¬ 
tioned for maintenance and repair 
of a courthouse, built under contract 
requiring repairs and replacements 
for five years, alleging defective con¬ 
struction as to roof and inadequate 
heating plant, causing a damage of 
two thousand five hundred dollars, 
evidence was properly admitted in 
proof of the alleged defects—South¬ 
western Surety Ins Co. v Board of 
Com’rs of Coal County, 187 P. 467, 
77 Okl 137. 

BxplasiAtory evidence 

In county’s action against bond 
bidder’s agent on checks mdorsed 
and made to county by agent person¬ 
ally to guarantee bid, correspondence 
between county, agent, bidder, and 
Its attorney, is competent as ex¬ 
planatory of delay in issuing bonds, 
and to show that the original bid 
was kept open—Caldwell County v. 
George. 97 S,E 607, 176 NC. 602. 

78. Tex —^Milliken v Callahan Coun¬ 
ty, 6 S.W 681, 69 Tex 205 

78. Ky.—J I Case Threshing Mach. 
Co, V Commonwealth, 197 S W 
940, 177 Ky. 464. 

80. Ind.—Board of Com’rs of Beca- 
tui County v. Greensburg Times, 
19 N E 2d 459, rehearing denied 20 
N.E 2d 647 

15 C J p 560 note 79. 

81. Ky.—^Bath County v. United 
Disinfectant Co, 68 SW2d 239, 
248 Ky 111. 

I 82. Ala.—^Escambia County v. Dixie, 
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Chemical Products Co, 156 So 631, 
229 Ala 287—^Bice v. Foshee, 97 So 
764, 19 Ala.App 421. 

Ariz—^Yuma County v. Hanneman, 
28 P 2d 622, 42 Ariz 561. 

La.—Columbia Oil Co. v. Police Jury 
of Natchitoches Parish, App, 184 
So. 680 

NT—^Bender Press v. Orange Coun¬ 
ty, 3 NT.S.2d 264, 264 AppDiv 
676, affirmed 16 N.E 2d 405, 278 N. 
T 692 

Tenn —^Bank of Erin v. Houston 
County, 6 Tenn.App. 638, 644, cit- 
mg OoirpTUi juris. 

Tex—^Hoffman v. Davis, 100 SW.2d 
94, 128 Tex 603, affirming. Civ 
App, 70 SW.2d 637—West Audit 
Co V Yoakum County, Com App, 
36 SW2d 404—Sluder v. City of 
San Antomo, Com.App, 2 SW.2d 
841—Wyatt Metal & Boiler Works 
v. Fannin County, Civ App, 111 S. 
W.2d 787, error dismissed—^Harris 
County V Hill, Civ.App, 84 S W.2d 
836—^Harris County v. Ogden, Civ. 
App, 84 SW2d 836—^Harris Coun¬ 
ty V Neville, Civ App, 84 SW.2d 
834—Cochran County v. West Au¬ 
dit Co, Civ.App., 10 S.W.2d 229, 
error refused. 

Va.—American-La France & Foamite 
Industries v. Arlington County, 178 
S E 783, 164 Va 1 

Wash—Strong & MacDonald v King 
County, 267 P. 436, 147 Wash 678 
Wis.—^Tomlinson v. Ashland County, 
173 NW. 300, 170 Wis. 68. 

16 CJ p 669 note 77. 

Mistake of archlteots 

Failure of architects, based on 
their mistaken view of the law, to 
give certificates specified in contract 
for erection of courthouse is no bar 
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meruit,83 or for conversion, where the county has 
possessed itself of property and has appropriated it 
so that It cannot be returned in kind.34 It has al¬ 
so been held that the reasonable value of services 
rendered or materials furnished by virtue of statu¬ 
tory authority, but without any express contract as 
to compensation, may be recovered 85 Although it 
would seem that the doctrine of quantum meruit 
would not extend to benefits which by their very na¬ 
ture cannot be surrendered and the retention of 
which cannot be said to be voluntary,8® some courts 
have allowed a recovery where the benefits are 
clearly not returnable.87 

No contract will be implied in contradiction of an 


express contract,88 and, where the governing stat¬ 
ute contemplates only express contracts, in the ab¬ 
sence thereof a county cannot be held liable under 
an implied contract as to the ^subject matter cover¬ 
ed by the statute.88 No contract can be implied 
where an express contract is forbidden by law,®® 
or where a person, without the knowledge,®^ di¬ 
rection, or assent of the proper authorities of the 
county, voluntarily performs services for the coun- 

ty.®2 

It is necessary, in order to predicate liability on 
a county on implied contract or quantum meruit, 
that the county have derived some benefit from the 
work done or the goods acquired,®® and it must be 


to contractor’s right to recover on 
an implied contract —^Tomlinson v 
Ashland County, supra 

83. Ky—^Kneger v Standard Print¬ 
ing Co, 231 SW 27, 191 Ky 562 
Minn—^Wakely v. St Louis County, 
240 NW 103, 184 Minn 613, 84 
ALR 920 . 

Neb —estem Chemical Co. v Board 
of Com’rs of Lancaster County, 264 
NW 699, 130 Neb 660—Omaha 
Road Equipment Co v Thurston 
County. 238 NW 919, 122 Neb 
35—^Hustead v, Richardson County, 
176 NW 648, 104 Neb 27 
N Y —^Bender Press v Orange Coun¬ 
ty, 3 NY S 2d 264, 264 App Div 675, 
affirmed 16 NB2d 405, 278 N.Y 
692 

Pa—Township of Luzerne v. Payette 
County, 199 A 327, 330 Pa, 247. 
Tex—^Womack v. Carson, Civ.App, 
38 SW2d 184, affirmed 65 SW.2d 
486, 123 Tex 260, rehearing denied 
70 SW.2d 416, 123 Tex 260—Coch¬ 
ran County V West Audit Co, Civ. 
App, 10 S.W.2d 229. error refused 
Assumpsit may be maintained 
against a county on a contract im¬ 
plied by law from the acts or con¬ 
duct of the parties—Stanton v Mor¬ 
gan, 172 So 485, 127 Fla 84—Hills¬ 
borough County V. Kensett, 144 So 
398, 107 Fla 237, affirming 138 So 
400, 107 Fla 287. 

Bvldeoica of value of sewioes 

In an action involving the reason¬ 
able value of the services of an audi¬ 
tor in auditing the county’s books, 
the exelusion of evidence that anoth¬ 
er auditor had done such work dur¬ 
ing a certain year for a specified 
sum IS not erroneous in the absence 
of an offer to show the ability, learn¬ 
ing. standing, or experience of such 
other auditor or that the audit so 
made was full, complete, and cor¬ 
rect, or to show the usuaJ. and cus¬ 
tomary charge for such services — 
Cochran County v. West Audit Co, 
Tex Civ App, 10 S W.2d 229, error 
refused 

U.S—^Hill County v. Shaw & 


Borden Co. Mont, 225 P 476. 140 
CCA 523 

15 C J p 560 note 78 

85. Colo—San Juan County v Tul- 
ley. 67 P 346, 17 Colo App 113 

16 CJ p 559 note 76 

88. Pa —Township of Luzerne v 
Payette County, 199 A. 327, 330 
Pa 247 

Boad improvement 
Where county commissioners en¬ 
tered into invalid oral conti act to 
contribute to improvement of road by 
township, county was not liable on 
implied obligation to make compensa¬ 
tory payments to township, since 
road built within township was not 
property received by the county and 
retention of road by county was in¬ 
voluntary, and especially where suit 
by township was on express contract 
and not on implied obligation — 
Township of Luzerne v. Fayette 
County, supra 

87- Ind —Board of Com’rs of Decatur 
County V. Greensburg Times, 19 N 
E 2d 459, rehearing denied 20 N E 
2d 647 

Neh—^Hustead v Richardson County, 
175 NW. 648, 104 Neb 27. 
ITewsi^aper publicatioxL 
Where statute required publication 
of county notices in two newspapers 
in county, one of two newspapers in 
county was entitled to payment for 
publication of notices, although pub¬ 
lication was without authority or 
direction.—^Board of Com’rs of Deca¬ 
tur County V. Greensburg Times, 
Ind., 19 N.E.2d 469, rehearing denied 
20 NE2d 647. 

Sarvioes 

When valuable services are ren¬ 
dered a county under a void contract, 
the county will he liable for the val¬ 
ue of the benefits so received if the 
county board could have made a 
valid contract for such services — 
Hustead v Richardson County, 175 
NW 648, 104 Neb. 27 
88. La—^Young v Iberville Parish, 
22 La.Ann. 37. 


Me —Emerson v. Washington Coun- . 
ty, 9 Me 98. 

89. Miss.—Attala County v Mis¬ 
sissippi Tractor & Equipment Co., 
139 So 628, 162 Miss 664—Smith 
County V. Mangum, 89 So 913, 127 
Miss 192. 

Mo—Carter v Reynolds County, 288 
S.W 48. 315 Mo 1233 

90. Cal —^Tax Factors v Mann 
County, 66 P 2d 666, 20 Cal App lid 
79. 

Fla—Jones v Pinellas County, 88 So 
388, 81 Fla 613 

Ga—^Decatur County v Roberts, 126 
SE 460. 159 Ga 528 
X«gBl duties of officer 
County is not liable as on implied 
contract to corjioration which ren¬ 
dered services in classifying and val¬ 
uing assessable property in certain 
zones under express contract there¬ 
for, where such contract was void be¬ 
cause it attempted to have corpora¬ 
tion perform those duties which as¬ 
sessor was bound to perform.—^Tsix 
Factors v. Mann County, 66 P 2d 
666, 20 Cal App 2d 79. 

91. Iowa—^Fouke v, Jackson Coun¬ 
ty, 51 N.W 71, 84 Iowa 616 

Ky—^Bath County v. United Disin¬ 
fectant Co., 58 S.W 2d 239, 248 Ky. 
111 . 

93. Cal.—^Tulare County v City of 
Dmuba, 270 P 201, 205 Cal 111. 

16 C.J p 660 note 82 
Attoxney fbr other oonnties 

County, prosecuting action against 
utility companies through own agen¬ 
cies, could not be compelled to pay 
part of fund recovered to attorney 
employed by other counties having 
no power to bind it—Tulare County 
V City of Dmuba, supra 

93. Ark.—^Lyons Machinery Co v. 
Pike County. 93 SW2d 130, 192 
Ark 531. 

Fla—^Moore v. Spanish River Land 
Co. 169 So, 673. 118 Fla. 649, af¬ 
firmed Town of Boca Raton v 
Moore, 165 So. 279, 122 Fla. 860. 
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shown that the work done has been fully and fairly 
performed in good faith.94 Thus a contractor who 
has not completed his contract and who is not war¬ 
ranted under the existing circumstances in consid¬ 
ering such contract terminated may not sue the 
county as on quantum meruit for the value of the 
work done.3S 

It would seem that the doctrine of implied con¬ 
tract cannot be invoked unless the county is au¬ 
thorized to make the contract sought to be im¬ 
plied,and the fact that the county received some 
benefit therefrom is not a sufficient basis for the 
invocation of the doctnne.^^ it has been held, how¬ 
ever, that where materials are furnished under a 
contract which is illegal as beyond the constitution¬ 
al power of the county to make the county is never¬ 
theless liable for the actual value of such materials 
as are applied by it to its benefit in the exercise of 
a lawful county purpose.®® The right of a contrac¬ 
tor to recover of the county for benefits derived by 
it under a contract illegal as being made in violation 
of constitutional or statutory provisions requiring 
an appropriation or limiting the expenditures of a 
county are discussed infra § 223. 


A seller of equipment to a county, under a con¬ 
tract held void by the appellate court as made in 
violation of a statutory prohibition, does not lose 
title to the equipment, even though in pan delicto 
with the county where there was no bad faith, and 
he iS entitled to its return with fair rent for its 
use by the county, with interest thereon, less the 
cash payment made by the county 

A statute permitting a recovery from a county for 
work and materials furnished in good faith, al¬ 
though in making the contract the authorities did 
not pursue the forms prescribed by law, has been 
construed to apply where there is a failure to pur¬ 
sue the prescribed forms m the execution of a con¬ 
tract otherwise authonzed by law but not to apply 
where the parties have not followed the prescribed 
procedure leading up to the making of the contract 
itself 1 

Money had and received. Counties are liable for 
moneys had and received by them and applied bene¬ 
ficially to their authorized objects although the con¬ 
tract by which the moneys were obtained was unau¬ 
thorized by law.2 Suit cannot, however, be brought 


Kan.—^Eberhart Const Co v Board 
of Com*rs of Sedgrwick County, 186 
P. 492, 106 Kan. 410. 

Bostmction. of snbjeot nmtter 

Audit company could not recover 
for partial audit of county records 
destroyed by fire before completion 
of audit, where county received no 
benefit &om work completed.—West 
Audit Co. V. Toakum County, Tex. 
CivApp, 63 S,W2d 811, error dis¬ 
missed 

94. Pla—^Moore v. Spanish Kiver 
Land Co, 169 So 673, 118 Pla 649, 
affirmed Town of Boca Raton v. 
Moore, 165 So 279, 122 Fla 360 

95. W.Va—^White v Mingro County 
Court, 142 as 440, 106 W.Va. 314 

I^teErest 

Where contractor for county work 
made default, and there was no ex¬ 
press or Implied contract on the part 
of the county to pay interest, a claim 
therefor should be disallowed — 
Dwelle-Kaiser Co v. Niagrara County, 
171 NTS 861, 103 Misc. 460 
99. Ca.—^Eison v Shirley, 141 SE 
295, 166 Ga, 874—^Decatur County 
V. Roberts, 126 SE 460, 169 Ga 
528. 

Tenn.—^Bank of Erin v. Houston 
County, 6 TenmApp 638 
Tex —^Nunn-Warren Pub. Co. v 
Hutchinson County, CivApp., 46 S 
W2d 651, error refused 

97. Ala.—^McKee v. Chilton County, 
97 So. 610, 19 Ala.App 392 
Ga—Eison v Shirley, 141 SEL 295, 
166 Ga 374—^Decatur County v 
Roberts, 126 aE. 460, 169 Ga. 628 


, Idaho—Clayton v Barnes, 16 P 2d 
1066, 52 Idaho 418 

Okl.—^Western Paint & Chemical Co 
V Board of ComYs of Garfield 
County, 18 P.2d 888, 161 Okl 800 
—Jackson v. Board of Com'rs of 
Muskog-ee County, 271 P 1041, 133 
Okl 263 

Storage of aatomobiles 
District attorney having no power 
to make contract binding county to 
pay for storage of automobiles, un¬ 
less used in prosecution of crime, 
no contract for payment by county 
of charges for storing automobiles 
seized on criminal charges against 
owners could be implied—Los An¬ 
geles Warehouse Co v Los Angeles 
County, 83 P2d 1068, 139 Cal.App 
368 

REost rest on statute or ooutraot 
Claim against county must be au¬ 
thorized by statute or arise on law¬ 
ful contract express or implied — 
Board of Com’rs of Tulsa County v 
Tulsa Camera Record Co., 228 P 
1103, 103 Okl 35 

98. Ga—^Voris v Early County, 104 
SE 89, 25 GaApp 660. 

99- Va.—^American-LaFrance & Poa- 
mite Industries v Arlington Coun¬ 
ty, 192 S B. 768, 169 Va 1, 

Rot Tnalnm, lu se 

A contract for sale of fire equip¬ 
ment to county for sum payable over 
period of years was not malum in 
se, in absence of fraud or bad faith, 
and hence was not illegal, but merely 
invalid and void where not approved 
by county's qualified voters, so that 
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title to equipment remained in seller 
—^Amenean-LaPrance & Poamite In¬ 
dustries V Arlington County, supra. 

1. Mo.~-Hillside Securities Co, v 
Minter, 254 S.W 188, 300 Mo. 380 

Ro oompUanoe with budget law 
Statute authorizing recovery from 
county for just value of work and 
labor done or materials furnished in 
good faith under contract with coun¬ 
ty authorities even if authorities 
may not have pursued the form of 
proceedings prescribed by law in 
making the contract, did not author¬ 
ize a recovery in an action against 
the county upon express contracts 
which did not comply with county 
budget law wherein question of quan¬ 
tum meruit was not presented to 
trial court —Traub v Buchanan 
County. 108 SW2d 840, 341 Mo 727. 

2. US —Comxfiercial Trust Co. of 
Hagerstown v Laurens County, D. 
CGa. 267 P 901. 

Cal —^Union Bank & Trust Co of Los 
Angeles v. Los Angeles County, 88 
P 2d 442, 2 CalA.pp 2d 600—^Tulare 
County V Kern County, 22 P.2d 
750, 132 CalApp 462. 

Qa —Central of Georgria Ry Co v. 
Wnght, 132 S.E. 449, 86 GaApp. 
144. 

TTnauthoxlsed borrowing 
Action for money had and received 
may be maintained by one who has 
loaned money to county which has 
been used by it to discharge legally 
incurred liability for current ex¬ 
pense, although governing officials 
had no authority to borrow money 
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on a note given for money so acquired by the 
county 3 

Implied wofrramty. Where the contractor is dam¬ 
aged in relying on an implied warranty by the 
county in making his bid he may recover.** 

§ 205. Rights and Remedies of Third Persons 
on Contractor's Bond 

Persons furnishing labor and materials and having 
claims against the contractor therefor may in a proper 
case sue on a bond conditioned for their protection. Or¬ 
dinary rules will govern the trial of such suits. 

Under a contractor's bond, such as is common^' 
required by statute, containing provisions for the 
benefit of persons furnishing labor and material, 
any laborer, materialman, or person furnishing 
board to a contractor, and having a claim against 
such contractor may bring suit against him and his 
bondsmen on the bond.® Provisions in the bond 
and in the statutes that no suit shall be brought on 
the bond after a certain length of time after the 
completion of the building or improvement do not 
preclude the institution of a suit before the com¬ 


pletion of the building or improvement ^ The right 
of action on the bond is assignable,*^ and the ac¬ 
tion should be brought in the name of the real par¬ 
ty in interest.® Neither the county nor the com¬ 
missioners thereof,® nor principals who are dead^^ 
or who have been adjudged bankrupts,are neces¬ 
sary parties to an action by matenalmen against the 
surety. 

In order to hold the surety liable for any ma¬ 
terials used in the work which are not covered by 
the bond an express or implied promise by the sure¬ 
ty to pay therefor must be shown 

Where the petition states a cause of action it is 
sufficient.!® A materialman’s petition in his action 
for damages for his loss occasioned by the county’s 
failure to require a statutory bond has been held to 
be specially demurrable for failing to itemize the 
materials furnished The plea or answer must be 
responsive,!® 

W^ere the construction of the building could not 
have progressed without certain materials, it will 
be presumed that they were used for the purpose for 


or to give note therefor—Taylor v 
Chattooga County, 178 S £3 298, 180 
Oa 90 

Porfcloa. xooovexahle 

Where hank made unauthorized 
loan to county, and note covering 
loan was invalid, bank was neverthe¬ 
less entitled to recover from county, 
on theory of implied promise, that 
portion of proceeds of loan expended 
for construction and repair of school 
buildings, which would have* been 
proper charge against tax revenues 
for particular year—^Trotter v. Pe¬ 
terson, 60 S W 2d 149, 166 Tenn 
142. 

3, Tenn.—^Trotter v, Peterson, su¬ 
pra. 

FaynMnt to unauthorized ottoerw 
Where bank which made loan to 
county in anticipation of current rev¬ 
enues paid proceeds to county board 
of education which was not entitled 
to receive or disburse such moneys, 
but which disbursed the money, in¬ 
stead of to county trustees, county 
was not liable on note covering loan 
—^Trotter v. Peterson, supra. 

4. US—^Montrose Contracting Co 
V. Westchester County, CC,A.N.T., 
80 F 2d 841, certiorari denied West¬ 
chester County V Montrose Con¬ 
tracting Co, 66 S Ct. 746, 298 U S 
662, 80 LEd 1387 

WaxxttZLty in speolAoatloii 

County impliedly warranted that 
tunnel was substantially free-air job 
by setting up specifications which 
would be adequate only if tunnel 
was to be built in free air, entitling 
contractor to recover damages sus¬ 


tained either in making bid or in 
proceeding with work in reliance on 
such warranty—^Montrose Contract¬ 
ing Co V. Westchester County, supra 

5. Fla.—J B McCrary Co v. Dade 
County, 86 So 612, gO Fla 662. 

N.J—J Lavino & Co v National 
Surety Co, 141 A $63, 104 N.J Law 
475, 6 N J.Misc 478 
N.D.—Brioschi-Minutx Co v BJlson- 
Williams Const Co, 172 N.W 239, 
41 ND 628 

Wis—Webb v. Lee, 194 N.W. 166, 181 
Wis 39 

15 C J p 661 notes 24, 25 
fi. Tex—^American Surety Co v 
Huey, etc, Hardware Co, Civ App , 
191 SW. 617 

7. Wash —Gilmore v. Westerman, 
43 P. 346, 13 Wash 890. 

8L Mo.—^Brath v. Allen, 65 Mo App 
107. 

Wis.—Webb V. Lee, 194 N.W. 166, 181 
Wis 39 

9. Tex —American Surety Co. v. 
Huey, eta. Hardware Co, Civ App, 
191 SW. 617. 

10. Tex —^American Surety Co. v 
Huey, etc. Hardware Co, supra. 

11. Tex.—^American Surety Co. v. 
Huey, eta. Hardware Co., supra. 

13, Mich.—Stoddard Dick Co. v. 
Michigan Surety Co, 261 N.W. 373, 
265 Mich. 207. 

ZTo promise sbown 

Certain letters from a surety com¬ 
pany's vice president and engineer 
held not to contain express promise, 
or warrant implication of promise 
to pay for shores furnished public 
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building contractor by addressee.— 
Stoddard Dick Co. v, Michigan Sure¬ 
ty Co, supra 

18. Tex.—^American Surety Co. v. 
Huey, etc , Hardware Co, Civ App., 
191 S.W 617, 

Allegation unnecessaxy 

Subcontractor's failure to allege 
that he has filed a claim for materi¬ 
als with any public officer of county 
through whom payment of contract 
price was to be made, as permitted 
by statute, will not defeat its right 
to recover on surety bond.—^Haakin- 
son & Beaty Co v. McPherson, 166 
NW. 60, 182 Iowa 476—16 C J. p 563 
note 33 [a]. 

14. Ga.—Sinclair Refining Co. v. 
Colquitt County, 167 SB 358. 42 
GaApp. 718. 

An itemized statement is required 
since the loss sustained by the ma¬ 
terialman by county's failure to take 
statutory bond depends on the lia¬ 
bility of the contractor to the mate¬ 
rialman —Sinclair Refining Co. v 
Colquitt County, supra. 

15. Fla.—J. B. McCrary Co. v Dade 
County, 86 So 612, 80 Fla. 662. 

Inapplicable pleas 

In an action by a materialman on 
a contractor's bond given to the 
county under the provisions of L. 
1915, a 6867, neither the plea of 
''never was indebted" nor the plea 
of "never promised" is applicable 
where the materials alleged to have 
been furnished by the materialman 
were supplied to a subcontractor.—J. 
B McCrary Co. v. Dade County, su¬ 
pra. 
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which they were delivered,^® The bond is admis¬ 
sible in evidence without the contract referred to 
therein, in the absence of allegations that the con¬ 
tract would defeat recoveryand, where the 
obligor admits the execution of the bond, plaintiif 
need not prove its formal approval by the county 
board.i8 The evidence must be sufficient to estab¬ 
lish the essential elements of the case and to sus¬ 
tain the material findings and the judgment.^® 

Where plaintiff has made out a prima facie case, 
defendant's motion for judgment as of nonsuit is 
properly refused.^® A personal j‘udgmcnt against 
a county may not be obtained by a subcontractor 
for goods sold to a contractor for use on a county 
project.2i The amount of recovery against the 
surety by laborers or materialmen is limited to the 
amount or penalty named in the bond .22 

The surety on a public contractor's bond, when 
sued by a materialman, is not entitled to have pay¬ 
ments by the contractor, earned in the performance 
of the contract, made to a materialman to whom 


the contractor owed a general account, without des¬ 
ignation as to application, applied to the debt for 
particular materials furnished for use on the con¬ 
tract. 2 3 

§ 206. Priority of County as Creditor 

A county is not entitled to a preference in the pay¬ 
ment of debts in the absence of statutory provision there¬ 
for. 

It has been held that at common law a county has 
no prerogative right to be preferred in the payment 
of debts, and, according to what is said to be the 
weight of authority, the common-law preroga¬ 
tive of the state m this connection is not available 
to the county.24 Similarly a statute giving priority 
to the state as to assets of an insolvent debtor has 
no application where the debt is owing to a coun- 
ty.2® It has also been held, however, that a county, 
like the state, has a preferred right of payment 
of public moneys due it, but that such preference 
may be waived 26 
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§ 207. In General 

Th% liability of a county for expenses, daims, and 
charges exists only by virtue of a statute or of some 
contract authortzed by law. Statutes as to such liability 
must comply with constitutional requirements. 

One who asks payment of a claim against a coun¬ 
ty must show some statute authorizing it or that it 
arises from some contract express or implied which 
finds authority of law. In other words, no claims 


are chargeable on a county treasury nor can they 
be paid therefrom except such as the law imposes 
on the county or empowers it to contract for, 
either expressly or as a necessary incident, and 
no officer of the county can charge it with the pay¬ 
ment of other claims, however meritorious the con¬ 
sideration, or whatever may be the benefit the coun¬ 
ty may derive from them,27 There can be no legal 
appropriation and disposition of the public funds of 


18. N.J —Core Joint Concrete Pipe 
Co V Standard Accident Ins Co 
of Detroit, Mich, 161 A 470, S N 
JMisc. 660. 

17- Tex.—^American Surety Co. v 
Huey, etc , Hardware Co , Civ App , 
191 SW 617 

18. Xeb.—^Des Moines Bridge, etc, 
Works V Merxen, 128 NW 31, 87 
Neb 684 

19. Ind—Wright v State, 168 NE. 
625, 87 Ind App. 162 

Bvidenoe held siUBLoient 

(1> In a suit on a statutory bond 
for the protection of materialmen as 
against the contention that there is 
no evidence sufficient to prove the 
delivery of materials to the 30 b, evi¬ 
dence that materials were delivered 
at the building site to the person 
in charge sufficiently proves deliv¬ 
ery, justifying the materialman’s re¬ 
covery on contractors’ bond.—Core 
Joint Concrete Pipe Co. v Standard 
Accident Ins Co. of Detroit, Mich, 
161 A. 470, 8 N J Misc 660. 

( 2 ) Evidence of purchase of hard¬ 
ware from plaintiff, its delivery, and 


installation on the job held sufficient 
to support judgment for plaintiff — 
American Surety Co. v Huey, etc, 
Hardware Co, Tex Civ App, 191 S.W 
617. 

(3) Evidence held to sustain find¬ 
ings and judgment for materialmen 
suing on contractor’s indemnity bond 
for material furnished in construc¬ 
tion of county sanitarium—^Wnght 
V. State, 168 NE 626, 87 Ind App 
162 

2 a N C —Standard Supply Co v. 
Vance Plumbing & Electric Co, 
143 SE 248, 195 NC 629 

21 . U S —Glades County, Pla., v De¬ 
troit Fidelity & Surety Co., C C.A 
Pla, 67 P2d 449. 

22 . N C.—Standard Supply Co v 
Vance Plumbing & Electric Co., 143 
SE 248, 196 NC 629. 

Inability for Interest 

Under a statute providing that 
contractors on public works shall 
give a bond to perform the contract 
and pay all lawful claims of sub¬ 
contractors and others and that claim¬ 
ants against the contractor within 
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eighty days after acceptance thereof 
may give notice to the surety of the 
amount due them from the con¬ 
tractor and may sue within sixty 
days thereafter, a surety notified of 
default m payment to subcontractor 
by contractor, and paying within six¬ 
ty days, IS not liable for any inter¬ 
est on face of claims of subcontract¬ 
or—^Warren Bros Co v Hartford 
Accident & Indemnity Co., 133 A 479, 
102 NJLaw 616 

23. N C —Standard Supply Co v 
Vance Plumbing & Electric Co, 143 
SE 248, 196 NC 629 
24h Va—S Fidelity & Guaranty 
Co. V Carter, 170 SE 764, 161 Va 
381, 90 A.L R 191 

25. Mo —Boone County v Cantley, 
61 S W.2d 66 , 330 Mo 911. 

26. Ala.—Conecuh County v Peo¬ 
ple’s Bank of Evergreen, 161 So. 
616, 230 Ala. 467 

Ga—^Burke v Wheeler County, 187 
S E 246, 249, 54 Ga App. 81, citing 

Covpns Juns. 

27- Ala.—Jefferson County v Cap- 
anes, 179 So, 637, 236 Ala. 449. 
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a county except in the manner prescribed by stat¬ 
ute,and in compliance with the conditions speci- 
fied,^^ and where a statute prescribes that certain 
things shall be done at the expense of the county 
by certain officials of the county, or by persons 
designated by them, only such officials or persons 
designated can put the county to expense for such 
items,30 On the other hand, where certain expens¬ 
es are declared by statute to be county charges, a 
county board cannot by resolution or ordinance pro¬ 
vide that such expenses shall not be paid unless in¬ 
curred in a particular manner, or make anything a 
prerequisite to their performing the duty of auditing 
such accounts Services rendered to a county in 
pursuance of a legal employment, for which no spe¬ 
cific compensation is provided, are contingent 
charges against the county.32 

Although statutes imposing liabilities on counties 
are not ordinarily construed as retroactive,®^ in 
the absence of constitutional limitation or restric¬ 


tion, a legislature may require a county board to 
audit and pay a claim for which no legal liabilit> 
existed on the part of the county previous to the 
passage of the statute.®^ Where the state, by 
enactment, imposes a constitutional obligation on 
the county, the county must fairly meet it,®® but 
such a statute does not legalize a claim already bar¬ 
red by the statute of limitations,®® or which has 
been decided by the courts to be fraudulent.® ^ 

Wherever the state constitution itself imposes 
a duty on a county, such county must pay the com¬ 
pensation of all officers employed in the discharge 
of the duty imposed as well as all expenses incident 
thereto.®® 

Statutes have been held not to be repealed im¬ 
pliedly by subsequent statutes relating to the same 
subject matter.®® 

Validity of statutes. Statutes imposing liability’ 
on counties for charges, expenses, and claims must 


Axiz —^Puna County v. Anklam, 61 
P 2d 172, 175, 48 Anz. 248, quoting 
Corpus jrorls—^Heney v Pima 
County, 14 P 299, 2 Ariz 257— 
Heney v Pima County, 17 P. 263, 2 
Ariz 443. 

Cal—^Hart Bros Co v Los Angeles 
County, 31 Cal App.2d 766. 82 P 2d 
221—Gibson v Sacramento County, 
174 P 936, 37 CalApp 623 
Ga—^Daniel v Hutchinson, 150 SE 
681, 169 Ga 492, 66 A L H 793 
Idaho —Clayton v Barnes, 16 P 2d 
1066, 1068, 62 Idaho 418, citing 
Corpus jrtiiiB. 

Ind —Board of Com*rs of Decatur 
County V Greensburg Times, 19 
N E 2d 459, rehearing denied 20 N. 
E2d 647 

Iowa—^Houghton v Bonnicksen, 237 
N.W 313, 212 Iowa 902 
Ky —^Parmer v Marr, 38 S W 2d 209, 
238 Ky 417—Hazelip v Fiscal 
Court of Edmonson County, 14 S 
W 2d 398, 228 Ky 80—Leslie Coun¬ 
ty V Keith, 13 S W.2d 1012, 227 Ky 
663—Graves County v Roach, 248 
S W 176, 197 Ky 734 
Mont —Pacific Coal Co v Silver Bow 
County, 256 P. 386, 79 Mont 323. 
Okl —Board of Corners of Logan 
County V State, 254 P 710, 122 
Okl 268—Schulte v Board of 

Com'rs of Pontotoc County, 263 P. 
494, 122 Okl 206—^News-Dispatch 
Printing & Audit Co v Board of 
Com'rs of Le Flore County, 240 P. 
64, 112 Okl 138—Boards of Com'rs 
of Tulsa County v Walker-Taylor 
Co, 231 P 262. 104 Okl. 261— 
Board of Com’rs of Tulsa County 
V Co-operative Pub Co, 231 P 
261, 104 Okl 262—Board of Com’rs 
of Tulsa County v. News-Despatch 
Print & Audit Co., 231 P. 260. 104 
Okl. 260—Board of Com’rs of 
Grant County v Ridings, 227 P 96, 


100 Okl. 62—^Board of Com’rs of 
Noble County v Whitney, 176 P 
112, 73 Okl 160. 

Pa—^Brinker v- Northampton Coun¬ 
ty, 5 Pa.Dist. 686 See In re As¬ 
sessors, 5 Pa.Dist 263, 17 Pa.Co 
672 

16 C J. p 662 note 38 

28. Tenn —^McDaniel v. Monroe 

County, 10 TennApp 109 

29. Idaho —Clayton v. Barnes, 16 
P 2d 1056, 62 Idaho 418 

Pa—^Hoover & Son v. Dauphin Coun¬ 
ty Com'rs No 2, 29 PaDist. 1106 
—^Hoover & Son v Dauphin Coun¬ 
ty Com’rs No 1, 29 PaDist 1103 

30- Ill—^Thompson v Jo Daviess 
County, 98 Ill App 293 

Okl—^Washita County v Brett, 124 
P 67, 32 Okl 853, 856 

31- N T.—People v. New York Coun¬ 
ty, 21 HowPr. 322, affirmed 22 
HowPr 71. 

32. NT—^People v Kingston, 4 N. 
B 348, 101 N T. 82—People v Del- ; 
aware County, 45 NY 196, modi¬ 
fying 9 Abb Pr N.S. 408 

33. NT.—^Hallenbeck v Hallenbeck, 
266 NTS. 90. 240 App.Div. 780, 
affirmed 191 NE 506, 264 N.Y. 
445. 

BesponsibUity for deposltea funds 
NY—^Hallenbeck v Hallenbeck, su¬ 
pra, 

34. NT—^People V. Erie County, 

' Sheld 617. 

Utah.—C’vic Federation v. Salt Lake 
County, 61 P. 22^, 22 Utah 6 
16 CJ. P 662 note 42 
CuratlTe aot 

(1) The legislature had the power 
to pass Gen L1917, c 262, a cura¬ 
tive act, authorizing every county 
the official books of which were au¬ 
dited, under Gon.L.1913 c 286, by ac¬ 
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countants at request of insurance 
commissioner to pay accountants for 
their services, although their claim 
had been rejected by the county com¬ 
missioners when presented under c 
286.—Mackenzie v. Douglas County, 
178 P 350, 91 Or 376 

(2) As the legislature may ap¬ 
propriate money to pay for services 
rendered in good faith, where there 
has been no contract whatever it 
may authorize or require one of its 
governmental agencies, such as a 
county, to do the same thing—Mac¬ 
kenzie V. Douglas County, supra. 
Moral obligation 

In a case where no moral obliga¬ 
tion existed, the court recognized the 
principle that the legislature has 
power to direct the board of super¬ 
visors of a county to pay a claim 
which the county was morally obli¬ 
gated to pay, although the claim 
would not be enforced by legal pro¬ 
ceedings—^Duke V Yavapai County, 
211 P. 862, 24 Ariz. 667—16 C J. p 662 
note 42 £b]. 

35 . Or —^Mackenzie v. DoiAglas 
County, 169 P 625, 1033, 81 Or. 
442. 

36. Cal —^Domingos v. Sacramento 
County, 61 Cal 608 

37. Nev—State v Beck, 67 P 936, 
25 Nev 106 

38. Fla—^In re Op of Justices, 18 
Fla, 687. 

39. Conn —Costa v Reed, 166 A. 
417, 113 Conn 377 

Kan.—^Atchison, T & S F Ry Co- 
V Board of Com’rs of Cowley 
County, 176 P. 99, 103 Kan 681 
N C —City of Greensboro v Guil¬ 
ford County, 132 S E 668, 191 N C. 
584 

15 CfJ. p 563 note 48. 
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be in harmony with the state constitution in order 
to be valid.*® When subjected to this test, particu¬ 
lar statutes providing for the payment of claims 
against counties have been held to be valid*l or in¬ 
valid *2 

§ 208. Expenses of County Government in 
General 

The county will ordinarily be held responsible for 
expenses duly incurred m the administration of county 
government, as with reference to maintenance of county 

40. Ark —Ft Smith Dist v Eberle, 

188 S W 821, 126 Ark 360. 

15 C J. p 563 note 46 

41. Tenn—State v Knox County, 64 
SW2d 973, 165 Tenn 319 

Wash—State v Pierce County, 231 
P 801, 132 Wash 166, 46 A.L.R 
594 

15 C J p 663 note 47 

Oare of aged and Indnn 
Laws providing for a county set¬ 
tlement of public welfare institu¬ 
tions in certain counties, do not vio¬ 
late Const, art 7, § 4. Gen St 1915 S 
215, because authorizing benevolent 
expenditure of public funds derived 
from taxes for benefit of aged or in¬ 
firm having claims on aid of society, 
although not paupers.—^Beck v. 

Board of Com'rs of Shawnee Coun¬ 
ty. 182 P 397, 105 Kan. 326. 

Oave of InssuLe 

(1) Act charging county for sup¬ 
port of Insane wards is not contrary 
to constitutional provisions prohibit¬ 
ing tax on county for county or state 
purposes, respectively, as it does not 
purport to levy a tax—Jensen v Mc¬ 
Cullough. 271 P 668, 94 Cal.App. 382, 
mandate corrected in other respects 
278 P 240, 99 Cal App 217. 

(2) Laws imposing expense of 
maintenance of harmless insane pau¬ 
pers on county of commitment, are 
not in conflict with constitutional 
provision that insane hospitals shall 
be fostered and supported by state, 
in view of provision that such ex¬ 
pense is subject to such regulations 
as may be provided by law —State v. 

Pierce County, 231 P, 801, 132 Wash 
155, 46 ALH 594 

SSaintenaiLoe of depende nt persons 
generally 

Legislature may place entire bui>- 
den of maintaining dependent classes 
on political subdivisions, or may 
share portion of burden with subdi¬ 
visions.—^Jensen v McCullough, 271 
P 668, 94 Cal App 382, mandate cor¬ 
rected in other respects 278 P. 240, 

99 Cal.App 217. 

Compensating dty police from coun¬ 
ty funds 

Ky—^Madison County v Chambers, 

33 S.W 2d 18, 236 Ky. 294 
Bxpense of removal proceedings 
against ottcer 

KY.—^People ex rel Hirschberg v. 


offices, keeping of county records, and incidental func¬ 
tions, although it should not be charged with expenses 
incurred primarily for the state government. 

Under some statutes there is charged on the 
county the expenses which are legitimately incur¬ 
red for purposes within the powers or duties of 
those who have some official or representative re¬ 
lation to the county,4 3 and under applicable provi¬ 
sions of law and contract as applied to the particu¬ 
lar circumstances involved sundry claims, charges, 
or expenses have been held to be^^ or not to be^^ 

payers.—Gahagan v McKean County, 

2 Pa.Dist & Co. 53. 

Froratioo. among subordinate dis¬ 
tricts Of county 

Losses from defalcations of a 
county treasurer fall on the county 
at large and the board of county 
commissioners may not, it has been 
held, prorate such losses among the 
subordinate taxing districts of the 
county.—School Dist No 2, Ellis 
County V Board of Com'rs of EKis 
County, 26 P 2d 578, 138 Kan. 274 

44. Oare of aged 

Kan.—^Beck v Board of Com'rs of 
Shawnee County, 182 P. 397, 106 
Kan. 325. 

Care of dependent minor 
Ohio—State v. Wead, 150 NB 80, 
113 Ohio St. 692 

Contribution to state retirement fund 
N.T—^New York State Employees' 
Retirement System v. Board of 
Sup'rs of Tioga County, 296 N Y S 
286, 261 App Div. 198, affirming 283 
N.Y S 405, 167 Misc. 87, affirmed 15 
NB2d 434, 278 N.Y. 496. 

Bxpense of returning guarantlned 
patients from state hospital 
Kan—State v. Conner, 237 P. 386, 
119 Kan 279. 

Beassessment 

Ky.—Graves County v. Roach, 248 S 
W. 176, 197 Ky 734. 

Printing and publishing notices and 
reports 

Mont.—Gavigan v Silver Bow Coun¬ 
ty. 41 P2d 409, 99 Mont 68. 

Pa—Lynett v. Huester, 186 A 835, 
322 Pa. 524 

Tex—^Potter County v. Boesen, Com 
App, 221 S.W 948, affirming. Civ 
App , 191 S.W 787. 

Purchase price of tractor for use on 
county roads 

Ga.—JefC Davis County v. Atlanta 
Nat Bank, 136 S.E. 90, 36 GaApp. 
172 

Bate for printing 

County printer may charge full 
rate for less number of blanks than 
minimum fixed by law —Carbon 
County V. Draper, 276 P. 667, 84 
Mont. 413. 

4& Idaho—Clayton v. Barnes, 16 P. 

2d 1056, 52 Idaho 418 
Ky —State Budget Commission v. 
Adams, 61 S.W.2d 814, 249 Ky 680 


Board of Sup'rs of Orange Coun¬ 
ty, 167 NE 204, 251 NY 166, re¬ 
versing 228 NY.S. 873, 223 App 
Div 856 

Payment of fees to arresting officer 

Act providing for payment of fees 
from county funds to officer arrest¬ 
ing violator of act has been held not 
unconstitutional, as Imposing tax for 
county, and the fact that fines or 
costs are payable to municipality in 
county or state is immaterial m de¬ 
termining validity of act—^Duke v. 
Boyd County, 7 S W 2d 839, 226 Ky 
112 

Bespeoting reimbursement of town¬ 
ship by county for health meas¬ 
ures 

Act ‘making townships in St Clair 
county liable for expense of care of 
persons having diseases dangerous 
to public health, and authorizing but 
not requiring county to reimburse 
townships in whole or in part, is 
constitutional —^Port Huron Tp. v. 
Board of Auditors of St Clair Coun¬ 
ty, 267 N.W 833, 269 Mich. 326. 
Vital BtatistLos 

Statute providing that registrars 
of vital statistics by paid from coun¬ 
ty funds is not invalid —^Darnaby v. 
Furlong, 287 S.W 913, 216 Ky 476. 
Jury fees 

Statute imposing on county obliga¬ 
tion to pay fees of municipal court 
juzois has been held not unconstitu¬ 
tional as imposing tax—^People ex 
rel City of Chicago v. Board of 
Com'rs of Cook County, 189 N.E 
26, 366 Ill. 244. 

Ga—Smith v Baker County, 82 
S E 557, 142 Ga 168. 

15 C J. P 563 note 46 [a]. 

43. NY—^People v Columbia Coun¬ 
ty, 31 NB 322, 184 NY 1, affirm¬ 
ing 8 NYS 762, 66 Hun 17, re¬ 
versing 2 N Y S. 361. 

15 CJ p 563 note 50. 

‘‘County obATges” 

In one sense, “county charges" are 
moneys necessarily expended by any 
county officer in executing the duties 
of his office in cases in which no spe¬ 
cific compensation for such services 
IS provided by law—^Worth v. Brook¬ 
lyn, 64 NYS 484, 486, 34 App Div 
228, 224—^15 C.J. p 568 note 50 [a]. 

BiscretioxL of county oommissioiu 
ers controls, and not that of the tax- 
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governmental items for payment of which the 
county IS responsible. In a civil suit to which the 
county, or the county board in its corporate ca¬ 
pacity, IS a party, funds of the county may be used 
in maintaining or defending the action Some 
statutes make the expense of an official bond a 
county charge 

Maintenance of offices. In some jurisdictions it is 
the duty of the county board to provide offices at 
the expense of the county for certain of the county 
officers,^ s but this duty extends only to those offi¬ 
cers specified by statute.^® So, also, in some juris¬ 
dictions, it is the duty of county boards to supply 
the furniture for the offices of county officers,60 
the fuel necessary for the heating of such offices,®^ 


and lights therefor,52 as well as janitor’s service,®^ 
and clerical assistance,®'* but the contrary’’ has been 
held in some jurisdictions as to light®® and fuel,®® 
except as to some offices ;®7 and expense incurred 
by a county assessor in employment of clerical as¬ 
sistance in his office has been held not a proper 
county expense where the assessor had not been 
empowered to hire such assistance by the county 
commissioners.®® Allowance for stationery, blanks, 
and record books for county offices is illegal in the 
absence of a statute authonzing such allowance,®® 
but the furnishing of such supplies is made by stat¬ 
ute a proper county charge in some jurisdictions,®® 
as also is the furnishing of articles suitable for 
the performance of the duties of a particular of¬ 
fice,®i and*the furnishing of postage stamps and 


—^Leslie County v Keith, 13 SW 
2<1 1012, 227 Ky 663—Fayette 

County V. Wells, 243 SW. 4, 1S5 
Ky. 608. 

Audit 

State examiners who were paid for 
auditmgr county officers* accounts 
covering period for which county 
agreed to pay could not recover for 
services and expenses for audit cov¬ 
ering longer period, in absence of 
proof that state auditor acting in 
official capacity as ministerial officer 
determined necessity of more exten¬ 
sive audit, or proof that audit for 
longer period was necessary.—^Deub- 
ler V. Iron County, Mo., 93 S.W2d 
899 

Cost of publisbing tax sale notices 
N.C—Lane v. Graham County, 140 S. 

B. 712, 194 NC 723 
MSmergenoy” expenditures 

Statute empowering members of 
board of supervisors to make emer¬ 
gency expenditures was held inap¬ 
plicable, where articles were pur¬ 
chased as needed for county’s road 
machinery, the word ‘‘emergency” in 
statute authorizing members of 
board of supervisors to make emer¬ 
gency expenditures referring to un¬ 
foreseen occurrence of combination 
of circumstances calling for immedi¬ 
ate action—^Attala County v Missis¬ 
sippi Tractor A Equipment Co., 139 

So. 628, 162 Miss. 664. 

Vacoanatlon 

County was held not liable for ex¬ 
pense of vaccination of school chil¬ 
dren, teachers, and janitors of city 
within its limits, the legislature hav¬ 
ing expressly placed liability on the 
city and thus impliedly relieved the 
county of such liability.—^Keho v. 
Board of Auditors of Bay County, 
209 2Sr.W. 163, 236 Mich. 163. 

46. Ind—Jackson County v. Brana- 
man. 76 N.B 1030, 78 N.B. 356, 39 
Ind.App 193 

47. Neb—^Haase v. BufCalo County, 
124 NW. 1130, 86 Neb. 146. 


Bond not la compliance with statu, 
tory requirements 
In an action by surety company 
against county for premium on a 
bond furnished for county treasurer, 
wherein the evidence showed that 
bond did not contain the conditions 
required by Kev L1910 § 1729, and 
that treasurer did not accept such 
bond, nor take the office by virtue 
thereof, but executed another bond 
before taking office, the county was 
not liable—^National Surety Co. v. 
Board of Com'rs of Cherokee Coun¬ 
ty. 192 P. 200, 79 Okl. 168 

Charge on excess fees 

Expense of premium on county 
trustee*s official bond is not charge 
on general county revenue, but only 
on excess fees of office.—Jellicorse v. 
Russell, 1 SW.2d 1011, 166 Tenn 
411-. 

48. Mo—^Buchanan v. Ralls County, 
222 S W 1002, 283 Mo. 10. 

15 C J. p 563 note 51. 

49. Ind—Greene County v. Axtell, 
96 Ind. 384. 

50b Ky.—JefEerson County Fiscal 
Court V Gregg, 95 S.W.2d 1130, 266 
Ky. 61. 

15 C J. P 568 note 63. 

Implication txom duty to furnish of- 
llce 

Statute requiring county to fur¬ 
nish county surveyor with office im¬ 
pliedly requires that county furnish 
surveyor's office with necessary fur¬ 
niture and equipment.—Jefferson 
County Fiscal Court v. Gregg, 96 S. 
W 2d 1130, 266 Ky 61. 

location at county seat 
While Kenton county might, un¬ 
der Acts 1918 c 11, St.Suppl.l91« $S 
4042al-4042al5, be required to pay 
for equipment of tax commissioner’s 
office at county seat, it would be un¬ 
der no duty to equip an office at 
Covington —Craig v Kenton County, 

I 206 S.W. 603, 132 Ky. 403. 
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51. Mo—Buchanan v. Ralls County, 
222 SW 1002, 283 Mo 10 

15 CJ. p 563 note 54 

52. Mo.—^Buchanan v. Ralls County, 
supra. 

15 C.J. p 563 note 55 

53. Ky.—^Adair Fiscal Ct. v. Cono¬ 
ver, 133 SW. 761, 141 Ky. 743. 

Ohio —^Dalton v. Commissioners, S 
Ohio Dec, Reprint, 770, 9 CincL. 
Bui. 322. 

54. Mich—^Van Fleet v. Oltman, 221 
N.W. 299, 244 Mich 241. 

56w Pa—^Thomas v. Bucks County, 
6 Phila. 411. 

66. Pa—Swope v. Adams County, 2 
Walk. 498—^Thomas v. Bucks 

County, 6 Phila. 411, 

57. Pa —^Kirkendall v, Luzerne 

County, 11 Phila 576 

58. Idaho.—Clayton v. Barnes, 16 P. 
2d 1056, 52 Idaho 418. 

59. Ark.—^Desha County v. Newman, 
33 Ark. 788. 

15 C J. p 563 note 60. 

6a Ohio —State v, Kratt, 19 Ohio 
App 454. 

15 C J. p 663 note 61. 

What are "office supplies” 

Nature of office supplies to be fur- 
mshed county superintendent of 
schools by county is to be determin¬ 
ed in connection with superintend¬ 
ent’s statutory duties, and stars, 
dots, pins, and certificates to be giv¬ 
en by teachers to students as reward 
for efficiency in spelling and regular 
attendance and blank forms of rec¬ 
ords, warrants, election supplies, and 
other supplies for schools are “office 
supplies/* within statute authorizing 
county board of supervisors to pur¬ 
chase office supplies for county su¬ 
perintendent of schools.—^Illinois Of¬ 
fice Supply Co V. Franklin County, 2 
N.B.2d 176, 286 Ill App. 404. 

61. Wash—State v Major, 97 P. 
249, 50 Wash. 365. 
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stamped envelopes is within the intent of some stat¬ 
utes Typewriters have been held “stationery" 
within the meaning of a statute providing for sta¬ 
tionery for public offices so as to render a county 
liable for such machines when the nature and 
character of a county office is such as to require 
their use.®^ 

Rooms, offices, and supplies of officers connected 
with the administration of justice are considered 
infra § 211. 

Records. Where a statute prescribes specifically 
the index to be kept by each county auditor in the 
state, It is not within the power of the county com¬ 
missioners to incur the expense of another and 
different method, either as a substitute for, or as a 
supplement to, the old one,®'* Neither can an indi¬ 
vidual recover for indexing records kept in a coun¬ 
ty office where he fails to show a contract made by 
or for him with the county commissioners under 
statutory authority.®® 

Expenses incurred by, or under direction of, state 
commissions should, as a rule, be borne by the state 


and not by the county,®® although incidental benefit 
to the state will not preclude charging the county 
for work which is essentially county business.®^ 

§ 209. Election Expenses 

Counties are ordinarily responsible for election ex¬ 
penses, including such items as ballots, booths, and voting 
machines, although liability will not be imposed on the 
county beyond the purview of applicable statutes or con¬ 
trolling orders of the board. The county is not, unless 
a statute so provides, liable for the expenses of an elec¬ 
tion contest. 

In some j‘urisdictions, a county is made liable by 
statute for necessary election expenses in the case 
of certain elections within the county,®® such as 
registration expenses,®® publication of election no¬ 
tices,*^® publication of lists of nominations to of- 
fice,*^! election tickets, cards of instruction, and 
sample ballots ,^2 the printing and distribution of 
ballots the installation of voting machines 
the cost of serving notice on a candidate in nomi¬ 
nation proceedings ,75 the service of certificates 
of election by constables or school directors, judges 
and inspectors of election, and assessors the 


AntomoWe for tuie of oounty ooni- 
ralssiozLdrs 

Pa—Gahagan v. McKean County, 2 
Pa.Dist. & Co 63. 

62. Pa.—^Hagginbotham v Mont¬ 
gomery County, 64 Pa.Super, 20 

63. Ala—Underwood Typewriter Co 
V. Marengo County Bank, 82 So 
158, 203 Ala 128, denying cer¬ 
tiorari 81 So 543, 17 AlaApp 47. 

64. Wash —Smith v. Lamping, 68 
Pa 196, 27 Wash 624 

65. Fla—Ormond v Jackson Coun¬ 
ty, 74 So 26 

Proper officers to order payment 
for record books to be used by clerks 
of court, register of wills, and re¬ 
corder of deeds have been held to be 
the county commissioners under 
statute.—^Lotz v Durkin, 17 Pa,Dist 
895. 

66. Ky —State Budget Commission 
V Adams, 61 SW2d 814, 249 Ky 
680 

Torms and postage for budget oom- 
miBBioners 

Under Uniform County Budget Act, 
expense of getting up forms to be 
used by county budget commission¬ 
ers and postage necessary to enable 
state budget commission to carry 
out act must be borne by state bud¬ 
get commission and not by counties 
—State Budget Commission v. 
Adams, supra 

BeacaeBsment by state agency 

The commonwealth through its 
agency, the state tax commission, 
has no power to impose on a county 
the cost of a reassessment by the 


state tax commission to equalize the 
assessment of the county with those 
of other counties in the state—^Pay¬ 
ette County V Wells, 243 S W. 4, 196 
Ky 608 

67, Tex—Cherokee County v. Odom, 
CivApp, 297 S.W 1055, reversed 
on other grounds 16 S W 2d 638, 
118 Tex 288 

Abstracts of property delinquent for 
taxes 

Tex—Cherokee County v Odom, su¬ 
pra 

68, Okl —^Protest of Kansas City 
Southern Ry. Co., 11 P 2d 600, 157 
Okl 246 

16 CJ p 664 note 67 
ElAotion booth ourtains 

If sheriff of county was unau¬ 
thorized to contract for election 
booth curtaii^is, his unauthorized as¬ 
sumption to do so created no oblige/- 
tion on county, nor could it be 
bound by any ratification by its of¬ 
ficials, express or implied, but in 
view of St §§ 1466, 1466, despite § 
1834, under §§ 1467, 1468, a sheriff 
had implied authority—^Fiscal Court 
of Jefferson County v Louisville 
Tent & Awning Co, 216 S W. 88, 186 
Ky. 466. 

69. Ky,—Fayette County v Lexing¬ 
ton, 63 SW 477, 23 KyL 389. 

70. Neb—^Kearney County v. Stem, 
41 NW 1071, 26 Neb. 132. 

16 CJ p 664 note 69 

71, Cal—Johnson v Tuba County, 
37 P 528. 108 Cal 638. 

16 C.J p 564 note 70 

72. Ind.—Washington County v 
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Menaugh, 41 N H. 606, 13 Ind App 
311. 

73. Ill —^Bennett v. Clark County, 
201 Ill App 222 
16 C J p 664 note 72 
Order by county clerk 
Under StSuppll918 § 1466, coun¬ 
ty clerk may make a binding con¬ 
tract for printing of ballots for 
election, and, where he acts within 
his powers without fraud, fiscal 
court cannot repudiate his contract 
—^Kneger v Standard Printing Co, 
231 S W 27, 191 Ky 652 
Official and specimen ballots 

(1) For general election m cities, 
towns, and vill£«res —^People v Board 
of Com’rs of Cook County, 177 NB 
706, 346 Ill 172. 

(2) For primary election for fed¬ 
eral, state, and county offices,—Jacob 
V City of Peoria, 178 N B. 106, 346 
Ill 222, affirming 260 111 App 526 

74i Pa—Clark v Beamish, 169 A 
130, 313 Pa 56 
Availability of funds 

Statute requiring secretary of 
commonwealth to award contract for 
voting ma<^ines on county's behalf, 
if county commissioners fail to exe¬ 
cute contract for machines voted at 
election, is mandatory, regardless of 
availability of county funds for pay¬ 
ment thereof—Clark v Beamish, su¬ 
pra. 

75- Pa—^In re Howell’s Nomination, 
6 FaDist. 690, 19 Pa Co. 698 

76, Pa—Lehigh County v. Tinglmg, 
6 Pa Co 594. 
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expenses of judges of election in coming to the com¬ 
missioners' office to receive the ballots the ex¬ 
pense of publication of the results of the elec¬ 
tions,*^* and the cost of articles necessary for the 
accommodation of persons conducting elections.^^ 

A county may not be held responsible for elec¬ 
tion expenses beyond those provided for by the 
statute,*0 nor for the expenses of an illegal elec¬ 
tion,and m the absence of statute providing there¬ 
for, a county is not liable even for the necessary 
expenses incurred in providing a place in which to 
hold an election, nor any other expenses incident 
to the election;** nor are the expenses of witness¬ 
es summoned before a board of registration held 
in a county by virtue of statute payable by the 
county, unless sudi payment is authorized by the 
statute ** Also, statutes imposing liability for elec¬ 
tion expenses on the county are construed not 
to permit the duplication of charges, although there 


are several tickets on the ballot or an election is 
held in several townships on the same day.*^ 

According to some statutes, the county is liable 
for part or all of the expenses not only of a general 
coimty election proper,*® but also of primary** and 
municipal®'^ elections, but the rule is otherwise 
under other statutes as to the expenses of municipal 
elections,** and in the absence of statutory provi¬ 
sion therefor, there is no legal liability resting on a 
county to pay the expenses of primary elections 
which are purely voluntary.** In some states the 
county pays the expense of primary elections in the 
first instance and is then reimbursed by the state.** 
It has been held that, by virtue of a constitutional 
provision limiting taxation to public purposes, the 
expenses of a primary election are not legally pay¬ 
able out of public or county funds.* ^ 

There is authority holding the county liable to 
pay the attorney’s fee in a proceeding to divide an 


77. Pa.—^Hellott v Fulton County, 
7 PaDist 81 

78. N.Y —Hankins v New York, 64 
NY 18. 

79. Pa—Commonwealth v Philadel¬ 
phia County, 2 Serg & R 193 

SO, N J —anderveer v Applegate, 
64 A 4B9, 74 N.J Law 97 
Pa.—McGovern v. Armstrong, 86 Pa. 
Super. 600 

IMUrazy of haUot Iwxas and hoUots 

(1) Fiscal court could not authoi^ 
Izedly compensate sherift for de¬ 
livering ballot boxes —Taylor, for 
TTse and Benefit of Laurel County v 
Scoville, 68 SW2d 423, 252 Ky 809 

(2) County was unauthorized to 
compensate sheriff for delivering bal¬ 
lot boxes for primary election as *‘ex- 
pense*’ of such election, or to com¬ 
pensate county clerk for delivering 
ballots and supplies for primary elec¬ 
tion, as the statutes contemplated 
merely the expense of printing and 
providing such ballots and supplies 
and not fees to officers delivering the 
same—Harlan County v Blair, 49 S. 
■W2d 1028, 248 Ky 777. 

Maps and books 

While a large discretion is, by 
statute, vested in registration com¬ 
missioners in determining what sta¬ 
tionery and supplies are to be fur¬ 
nished by county commissioners, 
such discretion is not absolute, and 
the requisition of large maps of elec¬ 
tion districts ahd books intended to 
increase registration are not “nec¬ 
essary supplies” and need not be 
furnished by the county even though 
demanded by the registration com¬ 
missioners —^McGovern v Armstrong, 
86 Pa Super 600. 

OTexpaymant not shown 

Mere fact that sheriff was paid 

20C JS.-^7 


thirty-three dollars in one warrant 
I and twenty-one dollars and six 
cents in another one for serving as 
election commissioner did not show 
that he was paid more than twenty 
dollars for any year, where he 
served four years —Taylor, for Use 
and Benefit of Laurel County v Sco- 
ville, 68 SW.2d 423, 252 Ky 809. 

81. Tex—^Roper & Gilley v. Lump¬ 
kins, CivApp, 168 SW. 110, re¬ 
versed on other grounds 280 SW 
144, 111 Tex 107 

88. Iowa.—^Mousseau v Sioux City, 
84 NW 1027, 113 Iowa 246— 

Turner v. Woodbury County, 10 
NW 827, 57 Iowa 440. 

15 C J p 564 note 89 
CompeiLsation of sapemsoz for 

postiiv notioes, if he was entitled to 
any, could not properly be charged to 
county —^People ex rel Doherty v 
Elliott, 240 lUApp. 851 

83. Mo—Finney v Sullivan County, 
48 Mo. 350 

8^ Kan—^Honey v Jewell County, 
70 P. 833, 65 Kan 428 

85. N J —Jurgens v Booth, 81 A. 
661, 82 N JLaw 206 

80. Md —Kenneweg v Allegany 

County, 62 A 249, 102 Md. 119. 

Or—^Ladd v Holmes, 66 P. 714, 40 
Or. 167, 91 AmS.R. 457. 

16 CJ p 664 note 79. 

87. Ky—^Fayette County v Lexing¬ 
ton Bd of Education, 63 S W. 
477, 23 Ky L 389 

Ohio—Baker v. State, 4 Ohio CirCt. 

30, 2 Ohio Cir Dec. 401 
Pa—Johnstown v Cambria Coun¬ 
ty, 21 Pa.Co. 199 
16 C J. p 664 note 80. 

88. Ill.—Johnson v. Winnebago 
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County, 168 Ill App 293, affirmed 

100 NB 186. 256 Ill 276 

N J —^Bingham v Camden, 29 N J 
Eq 464 

Pa.—Crawford County v Meadville, 

101 Pa 573—Wilkes-Barre Rec¬ 
ord V. Luzerne County, 9 Kulp 26 

BZeciioiL booths 

County not liable for cost of 
booths to be used exclusively in city 
within county—Conrad v. Davies, 14 
Ohio Cir Ct ,N S , 475 

County must pay half cost of can. 
vassiBg’ and registry and half the 
cost of erecting booths within a 
municipality where such items are 
usel equally by the county and the 
municipality —State v Newark, 22 
A 65, 63 N.J Law 634 

89. Ill—Schiel V. Cook County, 27 
N B 293, 137 Ill. 46. 

Eleotloiui not Included in statute 
Levy court's payment of costs of 
holding primary elections can be 
compelled only by statute, and levy 
court was not required to pay ex¬ 
penses of holding primary elections 
to nominate candidates to be voted 
for at special election to fill va¬ 
cancies in house of representatives 
of general asseml^ly, where the stat¬ 
ute was limited to requiring pay¬ 
ment of such costs where the pri¬ 
mary was held to nominate candi¬ 
dates to be voted for at a subsequent 
general election—State ex rel Wil¬ 
lis V. Keenan, Del Super, 181 A. 
213. 

90. Pa.—In re Election Expenses, 21 
PaDist 1073—^Fayette County v. 
County Comrs, 18 Pa.Dist. 217. 

91. Tex—Waples v. Marrast, 184 S. 
W 189, 108 Tex. 6, LRA1917A 
263. 
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election district,^2 and for the compensation of an 
attorney employed in a registration appeal case.83 

Where the board charged with determination of 
the matter has authorized an expense in connection 
with elections, a claim based on such authorization 
must, to be successful, be in accordance with the 
authorization made.^^ Where the county board 
and the board of elections have agreed that the 
salary of the members of the board of election 
shall include clerk hire, such members cannot make 
the salaries of their appointees a county charge.®5 

Statutes placing the financial burden of elections 
on counties do not confer on the county in its cor¬ 
porate capacity any function to perform in respect 
of such elections.®® 

Contests and detenmnation of title to office. 
In some junsdictions, where there is probable 
cause for inaugurating an election contest, the 
proper costs thereof will be ordered to be paid by 
the county,®7 although m the absence of probable 
cause the county is not liable.®® A board of super¬ 
visors cannot, in the absence of statutory authority, 
lawfully engage a county in, or bind it to, the pay¬ 
ment of the expenses of a litigation by an indi¬ 
vidual to establish his right to an office, and the 
audit and payment thereof is unlawful.®® Likewise, 
the board cannot audit and allow the expenses and 
the costs of litigation to defend the title of an in¬ 


dividual to an office to which he has no legal right; 
and, to avoid conflict with constitutional provisions, 
a statute bearing on the subject will be construed 
not to authorize the allowance of the claim.l 

§ 210. Expenses Connected with Administra¬ 
tion of Justice 

a. In general 

b. Expenses of judicial proceedings 

c. Reformatories and houses of correc¬ 

tion 

a. In Gleneral 

Ordinarily, a county Is responsible for expenses con¬ 
nected with the administration of Justice within its bor¬ 
ders, including such items as the establishment and 
maintenance of courts and prisons, and the investigation 
and apprehension of criminals. 

It may be stated, as a general rule, that it is the 
duty of a county to pay the expenses of the local 
administration of justice within the county, and it 
has been said that this duty may arise as well from 
the general system of county organization as from 
express statutes defining the duties of counties on 
this particular subject.® Included within the ex¬ 
penses of local administration of justice for which 
a county* may be held liable are expenses * incur¬ 
red in the investigation of crimes and the appre¬ 
hension of criminals,® the establishment and main¬ 
tenance of courts,^ the building and upkeep of 


9SL Pa—^In re Election Dlst, 88 
Pa.LJ. 320 

9a Md —^Anne Arundel County v 
Melvm, 69 A 266, 107 Md. 688 

94. Ohio.—State ex reL Fisher v 
Sherman, 21 NF2d 467, 186 Ohio 
St 458 

Bental mider order for ''ac^nleitloiL'’ 
of voting machines 
Where, on reeonamendation of 
board of elections, a board of coun¬ 
ty commissioners after givingr care¬ 
ful consideration to the question of 
the purchase of votingr machines 
authorized the “acquisition” of vot¬ 
ing machmes by the board of elec¬ 
tions for the entire county, such au¬ 
thorization was not for the rental 
but for the purchase of voting ma¬ 
chines —State ex rel. Fisher v. 
Sherman, supra. 

95. NT—^People v. Holmes, 189 N 
T.S. 923 

96. Ala.—Wilkinson v Henry, 128 
So. 362, 221 Ala 254, 70 A.L R. 
712. 

97. Pa—In re O’Neil, 98 Pa. 461. 

16 C.J p 664 note 88. 

aa Pa—^Woodnng v. Northampton 
County, 29 PaDist 476. 

99. N.T —^Richmond County v. Ellis, 
59 N.T. 620. 


' 1. NT —^Rattigan v Cayuga Coun¬ 
ty. 162 N.TS. 402 

2. Ill —^McQueeney v Whiteside 
County. 2 NE2d 863, 286 IllApp 
346 

15 C J. p 565 note 93 

3. Ill.—^McQueeney v. Whiteside 
County, 2 NE2d 853, 286 IllApp. 
345. 

Contracts to proonxe evidence 

(1) County board of supervisors 
may maJte contract by itself or 
through its county officers commit¬ 
tee with investigating agency to se¬ 
cure evidence against “bootleggers” 
for sta):ed sum daily for each in¬ 
vestigator and necessary expenses 
and IS bound by a contract made 
with Its knowledge, whether the 
amount of fines derived from the m- 
vestigations equals the cost thereof 
being immaterial.—McQueeney v 
Whiteside County, 2 NE2d 853, 286 
IllApp. 845. 

(2) Statutes requiring district at¬ 
torneys to prosecute persons sell¬ 
ing intoxicating liquors, and pro¬ 
viding for payment by the county 
court of expenses and disbursements 
incurred therein by and under the di¬ 
rection of the district attorney, do 
not authorize a district attorney as 
the county’s agent to make a spe-l 
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ciflc contract for services in pro¬ 
curing evidence specifying the 
amount the county shall pay, in the 
absence of statutory provision there¬ 
for. in view of Lord L § 937, plac¬ 
ing the contract power with the 
county court —^Irwin v Klamath 
County, 188 P. 780, 93 Or 638. 

(3) The words, “expenses incurred 
and disbursements made by and un¬ 
der the direction of district attor¬ 
ney,” have reference to ordinary ex¬ 
penses, including amounts actually 
disbursed, or for which he made 
himself personally liable, such as 
hotel bills, railroad fare, etc, in¬ 
curred while prosecuting violators 
of Prohibition Law, but does not 
include employment of agents by 
the month to travel over the county 
to ferret out possible offenders and 
gather evidence.—Irwin v Klamath 
County, supra 

t IlL—City of Chicago v Cook 
County, 18 NB2d 890, 870 Ill 
301. 

Mich —^Robison v Waj^e Cir. 

Judges. 116 NW 682, 151 Mich. 
315. 

Ohio —State ex rel Hess v Rafferty, 
26 Ohio Clr.Ct.NS, 408. 

Okl—^Herndon v Anderson, 26 P.2d 
326, 165 Okl 104. 
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prisons and reformatories, as shown infra, subdivi¬ 
sion c of this section, and other expenses inodental 
to the administration of justice.® On the other 
hand, imposition on the county of the expense of 
enforcing the criminal law must, it has been held, 
find its sanction in legislative action,® and in the ab¬ 
sence of a statute imposing liability, a county is 
not chargeable with the expenses incurred in ex¬ 
tradition proceedings,*^ in investigating a felony cer¬ 
tified from another county,® in an unsuccessful at¬ 
tempt to arrest a fugitive from justice who has tak¬ 
en refuge in another state,® or by sureties in bring¬ 
ing back a defaulting county officer nor for the 
expense of transporting a prisoner from another 
state, where such expense had been incurred at the 
instance of a detective without compliance with any 
of the formalities provided by statute nor for 
other expenses incidental to the administration of 
justice but not within the contemplation of any ap¬ 
plicable statutes.l^ However, in some states the 


statutes impose generally on counties the expense 
of enforcing the criminal statutes of the state 
and where the legislature has so imposed the ex¬ 
pense for a long time without question, and the state 
constitution does not plainly prohibit such action, 
it must be held to be a constitutional power of the 
legislature, even if otherwise questionable.^^ 

b. Expenses of Judicial Proceedings 

A county may be, under express or Implied statutory 
provisions, responsible for all necessary expenses incurred 
in connection with the prosecution of criminal and cer¬ 
tain civil proceedings within its jurisdiction. 

As a general rule, either by virtue of express stat¬ 
utory provision or of necessary implication from 
the statutes, the costs of the prosecution of crimi¬ 
nal proceedings must be borne by the county where 
the crime is committed and the offender is tried, and 
not by the state.^® However, under particular stat- 


Conrt for portion of ooxuity 
SC—Glymph V Smith, 170 SH. 913, 
170 SC 486 
Juvenile court 

In the exercise of its police power, 
the legislature may impose the ex¬ 
pense of the establishment of a ju¬ 
venile court, limited in its jurisdic¬ 
tion to a particular city, in part on 
the city and in part on the county 
as a whole.—^Robison v Wayne Cir 
Judges, 116 NW, 682. 161 Mich 

816. 

Salaries of Judges of oonunon pleas 
Legislature has power to provide 
that part of salary of judges of com¬ 
mon pleas shall be from county 
funds derived from taxes levied on 
property wholly within county where 
part of services performed are for 
benefit of county or persons residing 
therein.—State ex rel Hess v. Raf¬ 
ferty, 26 Ohio CirCt,NS, 408 
6. ND—State v Thiele. 219 NW 
303, 66 N D 737. 

G-nardmg prisoner after change of 
venue 

Expenses of extra guards to pre¬ 
vent the escape of prisoner follow¬ 
ing a change of venue were charge-1 
able to county from which he ob- j 
tamed change of venue—State v. 1 
Thiele, supra 

Care of prisoner’s ohildroi to keep 
them from courtroom pursuant to 
order of court was chargeable 
against county from which change of 
venue was obtained—State v. Thiele, 
supra 

6. Cal.—^Los Angeles Warehouse Co 
V Los Angeles County, 33 P.2d 
1068. 189 CalApp 368 
7- Idaho.—Kroutmger v Board of 
Examiners, 69 P. 279, 8 Idaho 463 
jjjjY ' -Wallmg V. New York, 49 How. 
Pr. 883. 


8. Mo.—^Henry County v. St. Clair 
County, 81 Mo. 72. 

9. Pa—Steckman v. Bedford Coun¬ 
ty, 84 Pa. 817—Kirkendall v Lu¬ 
zerne County, 11 Phila. 675. 

15 C J. p 565 note 98 

10. Mo—Hooper v Ely, 46 Mo. 506 

11. Pa—Commonwealth v. Sawyer, 
35 Pa Super. 74. 

13. Kan —^Hunsinger v. Board of 
Comers of l>ouglas County, 20 P. 
2d 449, 137 Kan 400. 

Storage of seized automobiles 

(1) Sheriff, designated to keep 
safely automobile seized for trans¬ 
portation of liquor, was without au¬ 
thority to contract for storage at 
expense of county.^—Hunsinger v 
Board of Com'rs of Louglas County, 
supra. 

(2) Warehouse company, being 
charged with knowledge of limita¬ 
tion on district attorney’s power to 
bind county for payment of charges 
for stormg automobiles seized on 
criminal charges against owners, 
was bound to inquire as to necessity 
of continued storage for prosecution 
of crimes after bills neared value of 
cars stored or to carry them further 
at its own nsk —^Los Angeles Ware¬ 
house Co. V. Los Angeles County, 33 
P2d 1068, 139 CalApp. 368. 

(3) Warehouse company was en¬ 
titled to judgment agaanst county for 
balance due for storage of automo¬ 
biles, seized on criminal charges 
agamst owners, in absence of evi¬ 
dence of disposition of proceedings 
pending against them when cars 
were placed in storage—^Los Ange¬ 
les Warehouse Co. v. Los Angeles 
County, supra. 

13. Mich.—People v. Kent Count 3 % 
40 Mich. 4S1. 
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14. Me —Gilmore v. Penobscot 

County, 78 A. 464, 107 Me. 346 

15. N.Y—People v Columbia Coun¬ 
ty, 31 NE 822, 134 N T 1, affirm¬ 
ing 8 NTS. 762, 56 Hun 17, re¬ 
versing 2 N T S 361. 

Pa—Pipa v Kemberlmg, 192 A. 878, 
326 Pa. 498, affirming 191 A 373, 
126 Pa Super. 289—Commonwealth 
V Darmska, 35 Pa Super 680 
Liability of county for costs in civil 
proceedings to which county is a 
party see infra 5 338 
Liability of county for costs in crim¬ 
inal cases see Costs S 441 

lhiplicatio& Ixom anthozlty to ob¬ 
tain servicez of special prose- 
oator 

The obligation of county to pay 
expenses of prosecution of criminal 
cases need not rest on positive statu¬ 
tory enactment, but may be implied 
as corollary to authority given coun- 
i ty to obtain services of special prose¬ 
cutor.—^Pipa V Kemberlmg, 192 A. 
878, 326 Pa 498, affirming 191 A 373, 
126 Pa.Super. 289. 

Shherent power of miudoipal court 
The municipal court had power to 
direct the furnishing of meals, lodg¬ 
ing, and transportation to and from 
the lodging place for the trial jury 
sitting in a criminal case in the mu¬ 
nicipal court, regardless of any 
statutory authority, as reg€trds coun¬ 
ty's liability for services so ren¬ 
dered.—Hart Bros. Co. v Los Ange¬ 
les County, Cal.Super, 82 P 2d 221. 
Services for which no spemlLc com^ 
pensatLoni Is prescribed. 

<1) Under a statute providing that 
services in relation to a criminal 
proceeding for which no specific com¬ 
pensation IS prescribed by law con¬ 
stitute a county charge, a “crimr 
iruLi proceeding” means some author- 
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utory provisions, the obligation may rest on the 
state.i® 

Provision is sometimes made by statute for mak¬ 
ing the costs accruing in certain civil proceedings 
chargeable against the county,!*^ but so to be charge¬ 
able all the requisite statutory steps must be taken.^^ 
Costs resulting from irregularity in impaneling a 
jury and which occur because of the error of the 
presiding judge are not taxable against the county 
or parish, where the judge is not its agent and the 
county or parish is not a party to the suit.^^ 

Change of venue. Statutes governing liability of 
counties for costs on change of venue m criminal 
cases are considered in § 441 of the title Costs. 
Under some statutes, the county in which a civil 
action was properly begun is liable for the costs al¬ 
though, on a change of venue, the action was re¬ 
moved to another county and the parties thereto 
were all nonresidents of the county held liable for 

the costs.20 

c. Beformatories and Houses of Correctiou 

Under statute the county is, ordinarily, liable for 
expenses of maintenance of reformatories and houses of 
correction and persons committed thereto. 

In the absence of any constitutional restriction, 
it IS within the power of the legislature to require 
every county to maintain the mmates of a house of 
reform which its authorities sentence to confinement 


therein. Where a statute makes it the duty of coun¬ 
ty judges to make an order directing the treasurer 
of the county to transmit to the auditor of public 
accounts the sum due for maintenance of inmates 
of a house of reform, such auditor is authorized 
to maintain an action in the name of the common¬ 
wealth against a county judge m order to require 
such orders to be made, since the county is not de¬ 
linquent m paying until such orders are made.^^ 
The fact that a county auditor has made such pay¬ 
ment irregularly, without an order from the court, 
does not vitiate the state's claim, since it was the 
court’s duty to make the order .22 

Houses of correction for infants. Whether the 
expense of the maintenance of children committed 
to houses of correction, industrial schools, etc., is 
a county charge depends on statutory provisions, 
some making the county liable,23 and others not 24 

Prisons. The liability of a county for mainte¬ 
nance of prisons and prisoners is considered in the 
C.J.S. title Prisons, § 26 also 50 C J p 366 notes 50- 
54, p 367 notes 62-65. 

§ 211. - Rooms, Offices and Supplies 

Ordinarily, a county is responsible for the expenses 
of rooms, offices, and supplies incidental to the adminis¬ 
tration of Justice within its borders. 

While in a number of jurisdictions, it is the duty 
of the county to provide the necessary bmldmgs or 


ized step taJcen before a judicial | 
tribunal against some person or per¬ 
sons charged with the violation of 
some provision of the criminal law 
—Gibson V Sacramento County, 174 
P. 936, 37 CalApp 523 

(2) The Los Angeles municipal 
court IS a “county court** within the 
meaning of such a statute.—Hart 
Bros Co V Los Angeles County, Cal. 
Super. 82 P 2d 221. 

(3) Services need not be performed 
by a county officer or any particu¬ 
lar person —^Hart Bros. Co. v. Los 
Angeles County, supra. 

(4) A corporation furnishing 
meals, lodging, and trajisportation to 
and from the lodging' place of the 
trial jury in a criminal case in a 
municipal court and to the bailiff in 
charge thereof at the reQuest of the 
marshal of such court may recover 
therefor —^Hart Bros Co. v. Los 
Angeles County, supra 

16. Pa—^Pipa V. Kemberling, 192 
A 878, 326 Pa 498. affirming 191 
A. 878, 126 Pa-Super 289. 

17- Kan—Saline County v. Bondi, 
28 Kan 117. 

15 C J. p 565 note 6. 

Appeal for pnhlio purpose 

Where the proceedings were treat¬ 


ed by all parties to the record as if 
the appeal was taken to accomplish 
a public purpose, the costs were or¬ 
dered to be paid by the county — 
Mosby V Armstrong, 139 A 161, 290 
Pa 617 

I8w Colo—^Foulke v Arapahoe Coun¬ 
ty, 48 P 163, 9 ColoApp 201 
19. La—^Bradley v Shreveport Gas, 
Electric Light & Power Co, 76 So 
230, 142 La 49 

2a ND—^Pierce County v. McHen¬ 
ry County, 169 N.W. 841, 86 ND 
239. 

Successive changes of venue 

Under a statute providing that, 
where a change of venue is had in 
legal proceedmgs, except where the 
change was made because the ac¬ 
tion was not brought in the proper 
county, the county in which the 
action was commenced shall pay, to 
the county in which the same shall 
be tried, the expenses arising out of 
the change, where an action for per¬ 
sonal injuries against a railroad was 
commenced in a county into which 
Its lines did not extend, and it was 
transferred on demand of the rail¬ 
road to a county ftrom which it was 
later taken by stipulation, there is no 
right in the county m which it was 
tried to have costs assessed against 
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the county from which the change 
was taken by stipulation —Portage 
County V Columbia County, 184 N W 
908, 148 Wis 329, Ann Cas 1913B 185. 
21- Ky.—Lang v Commonwealth, 
226 SW. 379, 190 Ky 29. 

63 C J p 1061 notes 69-74 

22. Cal —Los Angeles County v. 
State, 222 P 153, 64 CalApp 290 

23. NT.—St Agnes Training School 
for Girls v Erie County, 124 NTS. 
984, 68 Misc 648 

Rate as fixed by statute 

The fifteen dollars per month given 
by statute to aid industrial schools 
for girls, to be paid by county ffom 
which they are sent, is a definite 
charge which the institution may 
recover as against contention that 
the coimty from which the children 
were sent could fix the rate —St 
Hedwig’s Industrial School for Girls 
V Cook County, 124 NE. 629, 289 
111 432. 

24. Ohio—State v. Schlatterbeck. 39 
Ohio St 268 

Pa—Commonwealth v. Watts, 21 Pa. 
Co. 566 

Wis—^Wisconsin Industrial School v* 
Clark pounty, 79 NW. 422, 103 
Wis. 661 

15 C.J. p 568 note 60. 



20 C.J.S. 


COUNTIES 


§ 212 


rooms for the administration of justice,yet this 
duty IS limited to such cases as are clearly within 
the statute imposing such duty,26 and when a county 
board has provided suitable accommodations they 
cannot be compelled to pay for other accommoda- 
tions.27 Where a court was lawfully created, and 
has a legal existence for its pnmary purposes, the 
county commissioners cannot be enjoined from pro¬ 
viding suitable accommodations, on the ground that 
certain provisions of the statute creating the court 
may contain doubtful grants of power 28 

It is also the duty of county commissioners to 
furnish such buildings or rooms,26 and to repair and 
keep the same in order.30 

It is also sometimes made the duty of the county 
board or court to furnish or to make allowances 
for the furnishing of books, records, stationery, 
postage, etc ,21 unless such duty is imposed on the 
city in which the court is situated 22 WTiere the 
county board fails to perform its duty in this re¬ 
spect, then it becomes the duty of the court in the 
exercise of its inherent power, to provide the neces¬ 
sary facilities for carrying on the public business, 
and for supplies so obtained the county is liable 23 

The statutes of some jurisdictions do not require 
the county board to furnish law books or a law 


library to the county attorney or other officers con¬ 
nected with the administration of justice.3^ 

Telephones. The county is liable for the rental 
of a telephone maintained m the probate court 
room,25 and may, it has been held, furnish tele¬ 
phones for the office of the sheriflF26 and for the 
county jail ,2^ but it is not liable for one maintained 
in the office of the county attorney where there is 
no express statutory authority therefor, and where 
he incurred the expense without the consent and 
against the judgment of the county board.28 

§ 212, -Police and Other Peace Officers 

Generally speaking, counties are responsible under 
statute for the compensation and expenses of police and 
other peace officers where arising in connection with the 
discharge of their duties, but not otherwise. 

Under applicable statutory provisions the com¬ 
pensation and expenses of police and other peace 
officers are ordinarily county charges,26 as in the 
case of the fees and expenses of officers apprehend¬ 
ing a criminal,although there will be no county 
responsibility for expenses of such an officer incur¬ 
red beyond the discharge of his duties,^^ 

The compensation of bailiffs, which is consid¬ 
ered in the CJ.S. title Courts § 142, also 15 CJ. p 
873 note 18-p 874 note 34, is ordinarily regarded as 


fiS. Wash—^Barnett v. Ashmore, 81 
P 466, 5 Wash 163. 

16 C J p 566 note 13 
Xmplied power to lease room 

Statute authorizing: county to pro¬ 
vide proper offices for justice courts 
impliedly authorizes county to lease 
iroom for justice's courtroom—Ebert 
V Jackson County, Mo, 70 S.W 2d 
918. 

S6. Mass—^Adams v. Norfolk Coun¬ 
ty, 44 N.E 224, 166 Mass 303 
Mo —Watson v St Louis County, 
16 Mo. 91. 

15 C.J p 666 note 14. 

87. N.T.—^People v. Montgomery 

County, 34 Hun 599 

88. Pa,—Gerlach v Moore, 90 A. 
399, 243 Pa 603. 

89. Mo—Gammon V Lafayette Coun¬ 
ty, 79 Mo 223. 

16 C.J p 666 note 17 

ao, m:o—^H ale V, Texas County, 178 
SW. 866 

15 C.J, p 666 note 18. 

31. Ark—^Desha County v. Newman, 
33 Ark. 788. 

Mo.—Sayler v Nodaway County, 60 
S.W. 1067, 169 Mo. 620 
15 C J p 566 note 19. 

38. Mo—Bourne v. Manon County, 
16 Mo. 600. 

33. S D,-Scott V. 'M’lTinAha'hfl. Coun- 

ty, 162 NW. 699. 86 S.D. 447. 


34. Wash—State v. Major, 97 P. 
249, 50 Wash 356 

35. Mo—^Hale v Texas County, 178 
SW 865 

36. Ark—Crawford County v Bush- 
miaer. 31 S W.2d 144, 182 Ark 176 

laong distaaooe calls 
County, being liable for rental of 
telephone for county use by sheriff, 
is also bound by rules of telephone 
company, just as private subscriber 
would be, and may be held liable, un¬ 
der rules of telephone company, for 
long-distance telephone calls orig¬ 
inating from sheriff’s office —Craw¬ 
ford County V Bushmiaer, supra. 

37. Ark—Crawford County v. Bush¬ 
miaer, supra 

38. Okl—^Washita County v. Brett, 
124 P 67, 32 OkL 853. 

39. NT—^Levy v Wiedersum, 267 
NTS. 118, 144 Misc. 83. 

Detectives 

N.T.—U S V. Sumner, 211 N.T S 
706, 125 Misc. 658 
FoUoemaa. a« '^ooxuLty officer’' 

Police officer of Nassau county po¬ 
lice assigned to and doing work of, 
and m co-operation with, county 
officers was “county officer,” within 
meaning of statutory provision maJe- 
ing compensation of county officers a 
county charge.—^Levy v. Wiedersum, 
267 NT.S. 118, 144 Misc 83. 

40. Ky—Hawkins v Fiscal Court of 
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Caldwell County, 25 SW.2d 1016, 
233 Ky 432 
16 C J p 667 note 36. 

Whether aireeted person pay in 
cash or labor for fees of arresting 
officers taxed as costs, the county, In 
either event, is liable to the officer 
for his fee for making the arrest — 
Hawkins v. Fiscal Court of Caldwell 
County, supra. 

41. Ky—Jefferson County ex rel. 
Grauman v Jefferson County Fis¬ 
cal Court, 108 SW.2d 810. 269 Ky. 
768 

Probation officer attending oonvmu 
txon 

Expenses incurred by chief pro¬ 
bation officer of county in attending 
national conference of social workers 
in another state were not incurred 
in discharge of his official duties, so 
as to authorize fiscal court to pay 
such expenses.—Jefferson County ex 
reL Grauman v. Jefferson County Fis¬ 
cal Court, supra. 

Bzpenses incurred in defending hlnu 
•elf against charge of dereliction 
of duty 

Statute does not permit expenses 
incurred by county police officers in 
defending indictments for dereliction 
of duty, failure to act, or doing 
things in bad fhith, to be made 
county charge.—Guarino v. Anderson^ 
181 NB. 60, 269 NT. 93, aflirming 
263 N.T.S 927, 234 App.Div. 776. 
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a proper charge against the county,although the 
county’s liability for the fees and expenses of 
bailiffs may be denied in the absence of statutory 
authorization ,43 in absence of statutory au¬ 
thority, the court cannot appoint a special bailiff 
to keep m custody a witness for the state in a crimi¬ 
nal prosecution, and thereby create an indebtedness 
against the county 44 

The county*s liability to sheriffs and constables 
for their fees, expenses, and disbursements is con¬ 
sidered in the CJ.S. title Shenffs and Constables 
§ 253, also 57 CJ p 1134 note 44-p 1135 note 70. 

§ 213. - Other Persons 

a. In general 

b. Attorneys 

c. Jurors 

a. In General 

The rights of sundry persons' connected with law 
enforcement or pending cases to compensation from the 


county depends on applicable statutory provisions, as m 
the case of clerks of grand iuries, justices of the peace, 
stenographers, surveyors, and witnesses. 

As in the case of claims generally against a coun- 
1y, the county is not chargeable with the fees and 
expenses of persons rendering services in criminal 
prosecutions or in enforcing the criminal statutes, 
where the statutes do not so provide ,45 and m 
civil cases, claims for fees and expenses are county 
charges only where so provided by law, and then 
only to the extent provided.45 However, under ap¬ 
plicable statutory provisions, the county may be li¬ 
able for the compensation and exposes of sundry 
persons rendering services in connection with law 
enforcement and civil or criminal cases,47 as m the 
case of the compensation and expenses of attorneys 
and jurors, considered in following subdivisions of 
this section, or of police and other peace ofl5cers, 
considered in the preceding section, or of clerks or 
committees of grand juries,45 engineers,4® justices 
of the peace,50 surveyors,®^ and witnesses.52 An- 


42. Colo —Sargreant v. La Plata 
County Com'rs, 40 P 866, 21 Colo 
158 

Ga—Chambers v. State, 97 S.B 256, 
22 CaApp. 748 

Ill —^McWilliams v. Bichland Coun¬ 
ty, 16 niApp 383 

Iowa—^Brookins v Polk County, 213 
N.W. 258, 203 Iowa 567—Bnngolf 
V Polk County, 41 Iowa 664. 

43. Ala —Jefferson County v Ca- 
panes, 179 So 637, 236 Ala. 449 

Iowa—^Brookins v Polk County, 213 
NW. 258, 203 Iowa 667. 

Meals for bailiffs attenduLg jury 
A county was not liable for 
charges made for meals furnished to 
bailiffs in charge of or attending 
jury kept together during delibera¬ 
tions by order of trial judge, in ab¬ 
sence of statutory allowance for such 
purpose —Jefferson County v Ca- 
panea, 179 So 637, 236 Ala. 449 

44. Neb —Shaw v Holt County, 
129 NW 652, 88 Neb 848. 

45. Ala—State ex rel McCaulley v 
Board of Revenue and Road 
Com'rs, 161 So 112, 230 Ala. 316, 
denying certiorari 161 So. 110, 26 
AlaApp 809 

G-a—^Preeney v. Geoghegan, 169 S.E. 

882, 177 Ga. 142. 

16 C J p 667 note 84 
Automobile expeauM of probation of¬ 
ficer 

Ala —State ex rel McCaulley v. 
Board of Revenue and Road Com*rs 
of Mobile County, 161 So. 110, 26 
AlaApp 309, certiorari denied 161 
So. 112, 230 Ala 315 
Aooountfuite 

Ga.—Preeney v. Geoghegan, 169 S.E, 
882, 177 Ga 142. 


Bxpezt testifying for aoonsed 
Wis —^Philler v Waukesha County, 
120 NW 829, 139 Wis 211, 26 L 
RA,NS. 1040, 131 Am SR. 1066, 
17 AnnCas 712 

46- Neb—^Berryman v. Schalander, 
122 NW 990, 85 Neb 281 
16 CJ p 667 note 35. 

47. Ga —Commissioners of Roads 
and Revenues of Decatur County v 
Martin. 130 S E 669, 161 Ga. 220 

Clerk and bailiff of mnniolpal court 
Ill.—City of Chicago v Cook Coun¬ 
ty, 18 N.E2d 890, 870 Ill 301 
Court oflLoers’ fees as “expenses of 
court” 

Ga —Commissioners of Roads and 
Revenues of Decatur County v 
Martin, 130 SE 669, 161 Ga 220. 

48. Iowa —^Heller v Montgomery 
County, 176 NW. 966, 188 Iowa 
981. 

Making txansozlpt of evadenoe 

One appointed clerk of grand jury 
was allowed to recover against coun¬ 
ty for services rendered, at request 
of county attorney and on order of 
court, in making a transcript of evi¬ 
dence of witnesses which he had 
taken down izi shorthand while act¬ 
ing as such clerk —Heller v. Mont¬ 
gomery County, supra, 

Commlttoe of ofttlBans appointed by 
grand Juxy 

(1) Committee appointed by grand 
jury of county including city of more 
than eighty-flve thousand to inves¬ 
tigate county affairs is entitled to 
reasonable compensation for its serv¬ 
ices, to be determined by superior 
court and paid as part of court ex¬ 
penses, although committee intends 
to use compensation received to de¬ 
fray clerical expenses, for which 
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county IS not liable —^McLarty r. 
Fulton County, 183 S E 646, 62 €ra. 
App. 445. 

(2) But law authorizing grand Jury 
to appoint committee of citizens to 
examine county records does not aiz- 
thorize employment of expert ac^ 
countants to render services under 
committe€’’s direction and to be com¬ 
pensated out of county treasury; 
and court cannot authorize payment 
of compensation for services, ren¬ 
dered by expert accountants to ex¬ 
amining committee appointed by 
grand Jury, out of county treasury, 
generally or as expenses of court 
—Watkins v. Tift, 170 S E. 918, 177 
Ga 640 

(3> The compensation of grand 
Jurors is discussed in the 0 J.S title 
Grand Juries § 47, also 28 C.J. p 
817 notes 1 and 2. 

46. Minn.—^In re Judicial Ditch No. 
4, Murray County, 200 NW. 833, 
161 Minn. 66. 

Diwnissed ditch, proceeding 

Minn—^In re Judicial Ditch No 4, 
Murray County, supra. 

50. Ark—Jackson County v Nuck¬ 
olls, 143 SW, 1066, 102 Ark. 166. 
WVa—Gillespy v Ohio County, 87 
SB 543, 48 WVa. 269. 

61. Nev—Washoe County v. Hum¬ 
boldt County, 14 Nev 123. ' 

Map of scene of crime 

Compensation is allowed for a sur¬ 
vey and map of premises where a 
crime has been committed—Wai^oe 
County V. Humboldt, supra 

52. N.T,—People v. HuU, 60 N.T.S. 

463, 23 Misc 63. 

16 C.J. P 667 note 42. 
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thonty to pay extra compensation to expert wit¬ 
nesses is given by some statutes,or by implication 
of law,®^ but denied in other jurisdictions,and un¬ 
der statutes providing for payment of a specified 
number of experts, there is no authority for hold¬ 
ing the county liable for the fees and expenses of 
additional experts.®® Also, in some states there is 
no warrant in law for pa>nnent by the county of the 
fees and expenses of nonresident expert witnesses 
in a criminal prosecution.®*^ Where statutes au¬ 
thorizing the emplo 3 rment of expert ■witnesses pre¬ 
scribe conditions precedent to payment of the bills 
of such experts by the county, the county is not li¬ 
able in the absence of compliance with the condi¬ 
tions specified,®® such as certification by the district 
attorney,®® although conditions not required by the 
statute need not be fulfilled.®® 

Under some statutes, the fees of officers in crimi¬ 
nal cases do not become a charge against the coun¬ 
ty until return of an execution against defendant 
nulla bona ®^ It has been held that, where accused 
pleaded guilty to a charge of misdemeanor and fled, 
and was never sentenced, an allowance by the county ] 


auditor of the clerk's, sherifFs, and witness' fees was 
proper ®2 Where the amount of the allowance, or 
the question of whether any should be made, is com¬ 
mitted to the discretion of the county board, its de¬ 
cision IS final and not revievcable.®® Where a clerk 
of court pays his collections to the county treasurer 
without first paying the fees of officers and wit¬ 
nesses, as required by law, the county is liable to 
the officers to whom the fees should have been 
paid.®4 

The expense of medical examinations and chemi-- 
cal analyses in cases of death apparently occasioned 
by violence is made a county charge under some 
statutes,®® and the right of coroners and those em¬ 
ployed by them, or in connection with their in¬ 
quests, to compensation and the liability of the coun¬ 
ty therefor is considered in Coroners § 28. 

Stenographers. The compensation and expenses 
of court stenographers, considered in the C.J S. title 
Stenographers § 12, also in 60 C J. p 25 note 84-p 29 
note 34, may, under statute, become a county 
charge,®® and the county cannot avoid an obligation 


Ctovemmeut witness in. proceediii^ 
fov removal of pilblic officer 
Mont—Gng-gs v. Glass, 193 P. 564, 
68 Mont 476. 
xroinresldeiLt witness 
Tenn.—State v. Cummmgrs, 188 S.W. 
618, 186 Tenn 89 

53. KT—People v. Ohenan^ro Coun¬ 
ty, 132 NTS. 868. 148 AppDiv. 
584—Tompkins v. New York, 43 
NTS. 878, 14 AppPiv. 636 

70 C J p 72 note 96 

54. Pa.—Gerhard v. Berks, 19 Pa 
Diet 209, 1 Berks CoLJ. 285 

55. Colo —^Larimer County v. Lee, 
32 P 841, 3 ColoApp 177 

SSi La—State v McManus, 174 So. 
91, 187 La 9. 

Additional alienists called for de- 
fendant 

Statute, pro'vidingf for appointment 
of lunacy commission and hearing 
as to mental condition of accused, 
and providing for payment of fees 
and traveling expenses of two ex¬ 
perts appointed in discretion of court 
and that either state or defendant 
shall have right to call additional 
witnesses, did not authorize payment 
by parish of fees and traveling ex¬ 
penses for additional experts called 
by defendant —State v. McManus, 
supra^ 

B 7 . Mo—^Peltzer v. Gilbert, 169 S. 
W. 257, 260 Mo. 500. 

5a Mass—^In re Rooney, 11 N.B. 
2d 591. 

Ax>proval of oounty commlssloaiers 
Under statute, authorizing district 
attorney to contract bills for ex¬ 


perts and other necessary expenses 
m criminal causes and providing for 
payment thereof by county on cer¬ 
tificate of district attorney and ap¬ 
proval of county commissioners or 
justice of superior court, bill for 
services or expenses contracted by 
district attorney cannot be paid 
merely on its allowance by, and on 
order of, judge of superior court, but 
proper certificate of district attor¬ 
ney and approval of bill by either 
county commissioners or justice of 
superior court Is necessary.—^In re 
Rooney, supra. 

59. Masa—^In re Rooney, supra. 
Coiuity trsasuxer not authorized to 
pay imeertlfled bill 

A county treasurer has no authori¬ 
ty to pay bill for services of expert 
employed by district attorney in 
criminal case, in absence of certifica¬ 
tion by district attorney that bill 
was necessarily incurred in proper 
performance of his duty.—^In re 
Rooney, supra. 

VnoertilLed bill oaniiot be approved 
by, judge 

Under statute authorizing district 
attorney to contract bills for experts 
and other necessary expenses in 
criminal causes and providing for 
payment thereof by county on cer¬ 
tificate of district attorney and ap¬ 
proval of county commissioners or 
justice of superior court, a judge of 
superior court is not authorized to 
approve bill for services or expenses 
contracted by district attorney unless 
bill has been properly certified by 
district attorney.—In re Rooney, su¬ 
pra. 


60. Mass.—^In re Rooney, supra. 
Approval of judge as nxmecessazy 

(1) Under applicable statutory pro¬ 
visions, a bill for services or ex¬ 
penses contracted by district attor¬ 
ney in investigation or preparation 
and trial of criminal case and cer¬ 
tified by district attorney, on approv¬ 
al of county commissioners alone, be¬ 
comes payable from county treasury 
without court order or approval by 
judge of superior court or even with¬ 
out knowledge by judge of existence 
of bill—^In re'Rooney, supra 

(2) The statute authorizing dis¬ 
trict attorney to contract bills for 
experts and other necessary expenses 
in criminal causes and providing for 
payment thereof by county on cer¬ 
tificate of district attorney and ap¬ 
proval of county commissioners or 
justice of superior court, in so far as 
applicable, repealed statute authoriz¬ 
ing courts to allow accounts for serv¬ 
ices and expenses incident to their 
sittings and to order payment there¬ 
of out of county treasury —In re 
Rooney, supra. 

61. Ala.—^Mims v. State, 61 So, 811, 
180 Ala 511. 

62. Ban.—Gunning v. Wyandotte 

County, 106 P. 999, 81 Kan 70S. 

63. Ohio—^Long v Miami County, 80 
NE. 188, 75 Ohio St 539. 

64. N.H.—^Day v Coos County, 93 A. 
965, 77 N.H. 532. 

65. N C.—^Withers v Columbus 

County. 79 SE. 616, 163 N.a 341. 

66i N.T.—^Munsop v. New York, 67 
How.Pr. 497. 
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to pay stenographers fees on the ground of no ap- 
propriation,®7 Where statutory authorization ex¬ 
ists, defendant in a criminal case is entitled to re¬ 
cover from the county legal fees paid by him to the 
official stenographer for a necessary transcript of 
shorthand notes taken at the trial,although in the 
absence of statutory authority a stenographer may 
not furnish to an indigent prisoner’s attorney min¬ 
utes of the trial at the county’s expense, and a 
convicted person is not entitled, at the expense of 
the county, to a transcript of the notes taken at his 
trial.70 

Change of venue. In some states there exist stat¬ 
utes providing, in case of a change of venue, for the 
payment of certain fees and expenses by the county 
wherein the indictment was foimd, but such statutes 
are limited strictly to the fees and expenses named 
therein or allowed by lawJ^ 

h. Attorneys 

(1) In general 

(2) Attorney appointed to defend poor 

person 

(1) In General 

Under applicable statutory provisions the county may 
be liable for the fees and expenses of attorneys engaged 
in county work, although ordinarily it will not be re¬ 


sponsible for those of an attorney employed by a state 
agency unless there is clear statutory authority therefor. 

Under applicable provisions of law, the county 
may be responsible for the fees and expenses of the 
county attorney,'^2 of a deputy county attorney,73 
or of an attorney employed by a county officer, such 
as a supenntendent of the poor,74 or one employed 
to defend a county officer against charges of mal¬ 
feasance, of which he is acquitted,75 although it has 
been held that a county is not liable for services 
rendered by an attorney duly employed by the state 
tax commission to represent the state and county on 
trial of contests against assessments,76 and in the 
absence of statutory authorization the county is not 
liable for the fees and expenses of an attorney con¬ 
nected with county affairs,77 although liability may 
in exceptional cases be predicated on general prin¬ 
ciples of justice and equity aside from statutory 
provision.78 

The liability of the county for compensation of 
district and prosecuting attorneys is considered in 
the CJ.S. title District and Prosecuting Attorneys § 
24 also 18 CJ. p 1329 notes 13-17, p 1330 note 31, 
and where such fees are taxed as costs, they are 
discussed as respects the liability of the county in 
the title Costs § 456. Compensation for special 
counsel employed to prosecute a district attorney 


Pa—Pussell V. City of Philadelphia, 
84 A. 1101, 236 Pa 560, affirming: 
48 Pa Super 622 

60 C J. p 26 note 5—“33 O J p 963 
note 36 

07- Pa.—^Wilson v. Philadelphia, 14 
WklyNC. 74. 

68. Ohio—Clinton County v Martin, 
B2 NB 129, 65 Ohio St 287 

69. NT—In re Kenney, 137 NT.S 
1097, 163 AppDiv 826. 

60 C.J p 29 note 28 

7a NY—^Moynahan v. New York, 
98 NB 487, 206 NY 194 

60 CJ p 29 note 29 

71. Mich—^Kent County v Mecosta 
County, 86 NW. 789, 126 Mich 
299. 

Ohio—Thurlow v Guernsey County, 
91 NB 193, 81 Ohio St 447. 

16 C J p 568 note 53 
' 72. Cal—^Langrdon v. Koster, 106 P. 
209, 157 Cal 39. 

16 C J p 667 note 87. 

73. Or—^McKenna v. McHaley, 123 
P 1069, 62 Or 1. 

74. NT—Neary v ^Robinson, 98 N 

' Y. 81—-Wadsworth v Erwin, 201 
NT.S. 811. 

75. N.Y—In re TJterhart 267 NY 
S. 848. 144 Misc 188. 

Deputy ebeciff as ‘'county offloer” 
Attorneys successfully defendm^r 
deputy sheriff against Indictment 


charging malfeasance In office could 
recover fees from county where su¬ 
pervisors made such fees a county 
charge, and a deputy sheriff was a 
"county officer" within statute re¬ 
specting expense of defending county 
officers for acts done in official ca¬ 
pacity—In re TJterhart, supra 

76. Ala—John v Dallas County, 40 
So 902, 14$ Ala 693. 

77. Idaho—Clayton v Barnes, 16 P 
2d 1066, 62 Idaho 418. 

Attorney employed to collect unau^ 
tliozlaed claim against county 
Expense incurred in employment of 
counsel to compel board to allow 
claim for unauthorized clerical as¬ 
sistance IS not "actual or necessary 
expense" constituting legal charge 
against county —Clayton v. Barnes, 
supra 

7a Ga—Com'rs of Decatur County 
V. O’Neal, 142 SB 914, 38 GeuApp 
168 

Retention of funds by eoUdtoor ‘fin 
equity and good oonscience” 
’Where the commissioners of roads 
and revenues of a county, without 
authority of law, out of funds raised 
by a tax levy, paid to the solicitor 
of the city court m that county his 
fees for prosecuting certain cases in 
that county, the sohcitor had the 
right, in equity and good conscience, 
to retain the funds, and they could 
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not be recovered from him in a suit 
by the county, where, in performing 
the services, he rendered a beneficial 
service to the county, and where 
the funds were paid under an agree¬ 
ment or arrangement between him 
and the county authorities by which 
he would receive his fees from funds 
in the county treasury, which ar¬ 
rangement and payment were not im¬ 
moral, and, if Illegal, were so only in 
that the transactions were beyond 
the lawful powers of the commis¬ 
sioners, and such illegality was not 
at the time clearly established, and 
where it does not appear that the 
solicitor acted in bad faith or know¬ 
ingly participated in an illegal trans¬ 
action, and where, in reliance upon 
such arrangement and by the receipt 
and acceptance of the funds so paid, 
the solicitor failed to collect the fees 
legally due him for his services m 
the cases referred to from the fines 
and forfeitures in cases in that court, 
out of which officers of the court 
were paid their insolvent costs, and 
which he could not now collect out 
of such funds, and where he after¬ 
wards spent the funds so paid to 
him, and he could not, after a re¬ 
fund of the money, be placed in as 
advantageous a situation as he would 
have occupied had the funds nev¬ 
er been paid to him ’’—Com’rs of De¬ 
catur County V. O’Neal, supra. 
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charged with crime under some statutes is charge- i 
able against the county,and, where a statute so j 
provides, such special counsel may resort to the 
fund provided by the county for the use of district 

attorneys.®® 

Attorney general The right of the attorney gen¬ 
eral and his assistants to compensation and expenses 
is considered m the title Attorney General § 4. 
To come withm a statute making the compensation 
and expenses of the attorney general or his as¬ 
sistants or deputies a county charge m certain in¬ 
stances, stattrtory conditions precedent must be per¬ 
formed but where the case is brought within the 
statute, the county is liable.®® In the absence of 
statutory authorization, a county is not liable for 
the compensation of special attorneys employed by 
the attorney general,®® although under statute such 
items may constitute a proper county charge.®^ 

(2) Attorney Appointed to Defend Poor Per¬ 
son 

The authorities differ respecting the liability of a 
county in the absence of an express statutory provision 
theiefor for the fees and expenses of an attorney ap¬ 
pointed to defend a poor person. 

In the absence of special statutory authorization, 
the one view holds a couaty not liable for services 
of counsel assigned by the court to defend a poor 


person,®® nor for his expenses incurred in the prepa¬ 
ration and course of the trial,®^ this rule proceeding 
on the theor>' that under his duty to act as counsel 
for a poor person, as considered in the title Attor¬ 
ney and Client § 54, an attorney assigned by the 
court for such purpose must act without compensa¬ 
tion if none can be secured from his client, as 
shown in the title Attorney and Client § 172. A dif¬ 
ferent doctrine prevails m other jurisdictions where 
the county is held liable even m the absence of spe¬ 
cial statutory authorization for services rendered 
a poor defendant by counsel assigned by the court,®'^ 
this doctrine being based on the theory that while 
the court has power to assign counsel and require 
him to serve a poor defendant, on such appointment 
there arises an implied obligation of the proper pub¬ 
lic authorities to pay for such services, as explain¬ 
ed m the title Attorney and Client § 172, although 
such doctrine will not be extended so as to raise 
against the county an implied obligation to pay 
counsel appointed by one court for services ren¬ 
dered defendant m a different court to which the 
case was removed and which different court has 
not appointed counsel.®® The decision of a court 
m appointing an attorney to defend a person accus¬ 
ed of crime that accused has no means to employ 
counsel is final.®® 

Under statutes expressly providing for compensa- 


m CaL—Gibson v. Sacnaneiito 
County, 174 P 9SS, 37 CaLApp. 
533. 

80 . Cal —Sloans v, Hammond, 264 
P. 648, 81 CalApp 530. 

N.T.—^People V Westchester 
County, 154 NTS. 266, 168 App 
Div. 765 

88. Kan —Dawson v. Cherokee Coun¬ 

ty, 161 P. 604, 39 Kan. 812 

83. Pa.—^Pipa V Kemberlmg. 192 A 
878, 326 Pa 498, afirming 191 A. 
373, 126 Pa.Super 289 

Bmploymenli at roavoat of oooaty 
Judge 

The Administrative Codes of 1923 
and 1929, relating solely to execu¬ 
tive and administrative otficers, 
boards, and commissions, and pro¬ 
viding for special attorneys in crim¬ 
inal cases without providing for their 
payment by state, did not repeal act 
providing for payment by state of 
special attorneys appointed under 
authority of attorney general, so as 
to make county commissioners liatde 
for services of such an attorney, and 
under act providmg for payment by 
state of special attorneys employed 
by attorney general m criminal cases, 
county commissioners were not liable 
for services of sucA an attorney al¬ 
though he was appoasited at request 


of president judge of county.—Pipa 
V Kemberlmg, supra. 

YTaaiitiMCtead ^‘oouditicn” that ooonty 
pay 

Where attorney general, under act 
providing for employment of siiecial 
attorneys in criminal cases to be 
paid by state, employed special at¬ 
torney at request of county president 
judge and on condition that county 
pay compensation and expenses, 
county commissioners who had noth¬ 
ing to do with the appointment or 
request that it be made were not lia¬ 
ble to such attorney, since attorney 
general could not attach condition to 
appointment contrary to act, and 
commissioners were not bound on 
theory of acquiescence, waiver, or 
estoppel.—^Pipa v. Kemberlmg, su¬ 
pra. 

8A Miss,—Coahoma County v. Know, 
163 So. 451, 173 Miss 789 
FrooesiliBgs relative to admissloai of 
Chissse children, to schools 
County has sufficient interest in 
suit to compel admission of Chinese 
children into white schools of coun¬ 
ty to warrant allowance made by 
county board to state's attorney gen¬ 
eral for purpose of employing coun¬ 
sel to defend suit in behalf of coun¬ 
ty, thus precluding recovery of such 
allowance by county, m view of 
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policy of state that separate schools 
should be maintained for children 
of white and colored races, and 
county could not recover allowance 
made to attorney general for pur¬ 
pose of employing attorney to rep¬ 
resent county on ground that order 
of board of supervisors allowing pay¬ 
ment was void because it failed to 
cite section of statute authorizing al¬ 
lowance.—Coahoma County v Knox, 
supra. 

85. N T.—^People ex rel Whedon v. 
Board of Sup’rs of Washington 
County. 183 N.Y.S 438, 192 App. 
Div 706 

Pa—Commonwealth v Henderson, 
173 A 868, 113 Pa Super. 348. 

15 C.J p 335 note 46, p 336 notes 48, 
49_6 CJ. p 727 note 61 

86. CaL—Damont v Solano County, 
49 CaL 168. 

Pa.—^Wayne County v. Waller, 90 
Pa 99, 35 Am R. 636. 

16 C.J p 336 note 47. 

87. Ind—^Board of Com'rs of Mont¬ 
gomery County V. Courtney, 4 NE. 
896, 105 Ind. 311 

15 C.J. p 335 notes 41, 42—6 C.J. P 
728 note 53 

88. Wis.—Weisbrod v. Winnebago 
County, 20 Wis. 418. 

89. Iowa—^Korf v. Jasper County, 
168 N.W. 1031, 132 Iowa 682. 
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t%on or reimbursement of attorneys assigned by the 
court to serve indigent defendants, the attorney is 
as shown m the title Attorney and Client § 172, en¬ 
titled to compensation or reimbursement if the cir¬ 
cumstances bring the case within the statute, but 
not otherwise, the amount of compensation and 
the Items for which reimbursement may be had de¬ 
pending on the provisions of the statute, compensa¬ 
tion being in some instances allowed for services 
on appeal, and under the usual statute of this char¬ 
acter the liability to pay the attorney rests on the 
county 90 

On change of venue, and where the county is re¬ 
garded by virtue of express statute or otherwise as 
being liable for the compensation of an attorney ap¬ 
pointed to defend a poor person, it has been held 
that the county of original venue may be liable al¬ 
though the appointment is made by the court in the 
county of new venue,91 but that it is not liable m 
the absence of an appropriation for such purpose, 
since the attorney cannot be compelled to serve and 
such services as he may render pursuant to the 
court appointment should be regarded as volun¬ 
tary 92 

0. Jurors 

Jury fees are not chargeable to a county In the ab¬ 
sence of statutory provision for so charging them, and the 
authorities differ as to whether expenses of juries may 
be so charged without statutory authorization. Under 
statutory authority, both fees and expenses may be 
charged to the county, whicli ordinarily incurs such lia¬ 
bility in place of the state or a city. 

90. Iowa —^Korf v. 
supra 

15 C J p 667 note 39 

91. Ind—^Board of Com'rs of Viffo 
County V Moore, 166 N E 779, 93 
Ind App 180. 

15 C J p 336 note 56 
Fees on appeal as included in first 

county’s liability 

County from which changre of 
criminal trial is taken must pay 
county in which trial is held at¬ 
torney’s fees paid on appeal—Cass 
County V. Page County, 218 NW 
426, 203 Iowa 572 

92. Ind—^Board of Com'rs of Vigo 
County V. Moore, 166 NE 779, 93 

^ Ind App. ISO. 

93- Idaho—Schmelzel v Ada Coun¬ 
ty, 100 P. 106, 16 Idaho 32, 35, 133 
Am SR 89, 21 LRA,]SrS., 199, 17 
Ann Cas 1226 

16 CJ p 666 note 26—36 CJ P 311 
note 78 

Jurors^ board and lodging not 
county expense in absence of statute 
making it so—Justices Richmond 
County Inferior Court v. State, 24 Ga 
82—16 CJ p 666 note 26 [a]— 36 C. 

J. p 311 note 86t 


The compensation and expenses of jurors, con¬ 
sidered in the CJ.S. title Juries § 207, also 35 
C.J. p 310 note 51-p 312 note 89, are ordmarily not 
county charges in the absence of statute,99 although 
there are authorities holding that necessary ex¬ 
penses of jurors incurred in criminal cases may be 
charged against the county without express statu¬ 
tory authorization,94 even where the jurors are en¬ 
titled to a per diem,96 and under applicable stat¬ 
utes the county may be made liable for jury fees 
and expenses,®® as where it is made liable for jury 
fees and expenses taxed as costs, as shown in the 
title Costs § 456. 

Under prevailing circumstances and applicable 
provisions of law, it has been held that jury ex¬ 
penses should be charged against the county, and 
not against a city®7 or the state 9® 

On a change of venue, it has been held that the 
expense of the jury should be borne by the county 
wherein a criminal case originated.®9 Under a 
statute providing that in case of change of venue 
of a civil action, the expenses caused thereby to 
the county to which the change is made shall be 
paid by the county from which it is made, the ex¬ 
pense of the regular panel of jurors while in at¬ 
tendance during the trial should be so paid, al¬ 
though the case is tned by a struck jury ^ How¬ 
ever, the county to which a change of venue was 
taken can recover only the fees and expenses al¬ 
lowed by law.® 

age caused by dam erected across 
river by city for its waterworks, 
county and not city should bear ex¬ 
penses of jury and attending officer 
—^Penobscot County v. Bangor, su¬ 
pra. 

98. Utah —Salt Lake County v. Rich¬ 
ards, 46 P 669, 14 Utah 142 

nUleoge and attendance 
Utah—Salt LaJue County v. Richards, 
supra 

99. N.D—State v Thiele, 219 N 
W 303, 66 ND 737 

Maintenance of negnlao* panel dur¬ 
ing trial 

Under evidence, per diem cost of 
maintaining regular panel during 
trial was chargeable to county fi-om 
which venue was changed, although 
some jurors thereon did not sit — 
State v Thiele, supra 

1. Ind—^Randolph County v Henry 
County, 61 NE. 612, 27 Ind App 
378 

Kan—Greenwood County v Elk 
-County, 66 P. 1018, 63 Kan 857 
Mich.—Kent County v. Mecosta Coun¬ 
ty, 86 N.W. 739, 126 Mich. 299. 

16 C J. p 567 note 33. 


Jasper County, 


Carnage hire 

The hire of carnages procured by 
sheriff under direction of circuit 
judge to convey grand jurors to 
county Jail for purpose of inspecting 
the same is no charge against the 

county, although commissioners’ 
court may for a number of years 
have been in the habit of allowing 
such items.—^Van Eppes v Mobile 
Comrs Ct. 26 Ala 460 
9^ Mich —Stowell v County of 

Jackson, 23 NW 667, 67 Mich. 81 

35 CJ p 312 note 87. 

Board aad lodging 

Pa.—^Lycoming County v. Hall, 7 
Watts 290 

96. Mich —Stowell v. County of 

Jackson, 28 NW. 667, 67 Mich 31 

36 C J p 312 note 88 

90. Mich—^People v. Treasurer, 40 
Mich 62 

16 CJ p 666 note 27—86 C.J p 311 
note 79. 

97. Me—^Penobscot County v. Ban¬ 
gor, 70 Me 497 

When jury is snm monad by oonnty 
oo mmis sl o iiiegB to determine damages 
sustained by landowners from flow- 
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§ 214. Liabilities Specially Imposed by Stat¬ 
ute 

In order for a county to be subject to a liability 
specially imposed by statute, the circumstances must be 
such as to make the statute applicable. 

In order for a county to be liable on a liability 
specially imposed on it by statute, the circumstances 
prescribed by statute for the rise of such liability 
must exist.3 Accordingly, unless the statutory di¬ 
rections to be followed in the acquisition of land 
for highway purposes by deed are followed, a coun¬ 
ty does not become obligated to comply therewith ^ 

Under statutes obligating the county to reimburse 


§ 215 

the state for expenses incurred in auditing books 
and accounts, it has been held that the duty of re¬ 
imbursement applies only as respects that portion of 
the examination concerning the fidelity of a county 
officer m respect of county funds 5 

Under some statutes, the reasonable costs and 
expenses in proceedings before the governor for 
the removal of any county officer on charges pre¬ 
ferred against him are county charges ® The coun¬ 
ty obligation created by such statutes is not limited 
to cases wherein removal is effected, although the 
statutes have been held inapplicable to proceedings 
brought without probable causc.'^ 


COUNTIES 


VJL UABILITT FOR TORTS 


§ 215. In General 

A county is not liable. In the absence of statute, for 
torts committed by It in the exercise of its governmental 
functions, but it is liable for torts committed In a 
proprietary capacity, or for a tortious appropriation of 
property. 


Except in a few jurisdictions,* it is the general 
rule that counties are not subject to liability for 
torts, m the absence of statutory or constitutional 
provisions which either expressly or by implication 
impose such liability on them.® More strictly, a 


3. Ky —^Bates* Adm*x v. Menifee 
County, 116 S.W2d 973, 273 Ky 
417. 

4. Ky.—^Bates* Adm’x v Menifee 
County, supra—^Postlethweighte v. 
Towery, 80 SW2d 641, 268 Ky. 468. 

5. Ala.—State y. Tuscaloosa County, 

. 172 So. 892, 233 Ala. 611. 

SadfOgiMureanff of fxaxOa be7<md 

pur v l ow’ of atatute 
Statute regaxdinfiT reimbursement 
of state for examination of county 
officers* books contemplartes reim¬ 
bursement of state by county for 
only such portion of the state outlay 
as is incurred In examinations for 
the county, for the safegruarding of 
county funds and not for examina¬ 
tions safegruarding funds of the state 
or Its agencies devoted to state en¬ 
terprises—State V Tuscaloosa Coun¬ 
ty, supra 

Audit in oonneotloii with school funds 
County IS not required to reim¬ 
burse state for expenses incurred m 
auditing accounts of county superin¬ 
tendent of education and county 
treasurer of school funds, since pub¬ 
lic school funds, as between county 
and state, are state funds and coun¬ 
ty, through Its governing body, has 
no interest in, nor control over, such 
funds.—^tate v. Tuscaloosa County, 
supra. 

A NT—^People v. Purdy, 169 N.TS 
246, 173 AppDiv. 360 
16 C,J. P 664 note 86. 

Defense against xemoval poco oeedtng s 
Statutes providing that reasonable 
costs and exi>enses of proceedings 
before governor for removal of coun¬ 
ty officer shall be county charge, 
have been construed as applying to 


expenses of county officer m defend¬ 
ing himself, as well as expenses of 
prosecuting charges—Gavin v Board 
of Sup*rs of Rensselaer County. 116 
N.B 996, 221 N.T 222, affirming 159 
N.TS 1114, 174 AppIMv, 900. 

7. NT—People ex rel. Hirschberg 
V. Board of Sup’rs of Orange Coun¬ 
ty. 167 N.E. 204, 261 N.T. 166, re¬ 
versing 228 N.T.S 873, 223 App. 
Div 856. 

Adjudicatioa as to probable cause 
Appointment of commissioner to 
hear charges against county officer 
did not adjudicate existence of prob¬ 
able cause, and dismissal of charges 
did not ad 3 udicate laxUc of probable 
cause—^People ex rel. Hirschberg v 
Board of Supers of Orange County, 
supra 
BKaUce 

County is chargeable with ex¬ 
penses in removal proceedings 
against county officer founded on 
probable cause, although actuated 
by malice —People ex rel. Hirsch¬ 
berg V. Board of Sup*rs of Orange 
County, supra. 

8. Hawaii.—^Matsumura v. Hawaii 
County, 19 Hawaii 18 

16 C J p 568 note 61. 

hk ZTew Jersey **there is no stat¬ 
ute making the county liable for 
. . . [negligent performance of a 
public duty], and the common-law 
rule of liability is confined to active 
wrongdoing**—^Lydecker v Board of 
Chosen Freeholders of Passaic Coun¬ 
ty, 103 A 251, 253, 91 N.J Law 
622, IiR.A.1918D 361. 

9 . US—^Ray v Marion County, 13. 
CA-Pla, 71 P.2d 609. 

Cal—^Dlllwood V. Riecks, 184 P. 36, 
42 CaLApp. 602 
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Colo—^Richardson v Belknap, 213 P. 
335, 73 Colo. 52 

Ga.—Mills V Chatham County, 107 
SE 628, 27 Ga.App 223 

Idaho —Stnekfaden v Green Creek 
Highway Dist., 248 P 466. 42 Ida¬ 
ho 738, 49 A.L R 1057. 

Iowa.—Shirkey v Keokuk County, 
281 N.W. 837, 226 Iowa 1159 

Kan^mith v. Higgins, 87 P 2d 544, 
149 Kan. 477.’ 

Ky.—Carr v Jefferson County, 122 
S.W.2d 482, 276 Ky 686—^Kentucky 
State Park Commission v. Wilder, 
84 S.W2d 38, 260 Ky 190—Web¬ 
ster County V. Lutz, 28 S W2d 966, 
234 Ky. 618 

Minn—^Newman v St. Louis County, 
1T6 NW. 191, 145 Minn 129. 

Nev —McKay v Washoe General 
Hospital, 33 P 2d 766, 756, citing 
Corptis Jtizls, and rehearing de¬ 
nied 36 P2d 79, 55 Nev. 336 

N H —O’Brien v. Rockingham Coun¬ 
ty, 120 A. 254. 80 NH. 622 

NT—Cleveland v. Town of Lancas¬ 
ter, 267 N.TS. 673, 239 App Div. 
263, affirmed 191 NE 668, 264 N. 
T 668 

Ohio —^Montgomery v. Board of 
Com*rs of Ene County, 158 N.E. 
278, 26 Ohio App. 440 

Okl —^Hazlett v Board of County 
Com’rs, 32 P 2d 940, 943, 168 OkL 
290, citing Corpus Juris. 

Or—^Blue V City of Union, 76 P.2d 
977, 159 Or. 5—Kerns v Couch, 12 
P2d 1011, 141 Or 147, opinion ad¬ 
hered to 17 P.2d 323, 141 Or. 147— 
Mount V Welsh, 247 P 816, 118 
Or. 568 

SC—Chewning v. Clarendon Coun¬ 
ty, 167 SB. 665, 168 S.C 361. 

S.D.—Jensen v Juul, 278 N.W. 6 , 
115 A.L.R. 1280. 
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county is not liable, in the absence of statutory or 
constitutional provision, for its failure to perform 
a duty, or for its negligent performance of a duty, 
when exercismg governmental functions and acting 
as an agency of the state,^® even when the duty is 
imposed by statute and there is no distinction in 
the application of this rule between the neglect to 
perform an act which ought to have been perform¬ 
ed, and the performance of the duty in a negligent 
manner.i2 The legislature may by statute give an 


action against a county for an injury arismg from 
its act of omission or commission ,1® obviously an 
action under such a statute must be brought while 
the statute is in force.^^ 

On the other hand, a county, if amenable to 
suit, is liable for its torts when it is acting, not as 
a governmental agent, but as a private corporation, 
or in a proprietary capacity, or is performing spe¬ 
cial duties imposed on it with its consent, or vol¬ 
untarily assumed by it,^® or when the tort amounts 


Tenn—^Weakley County v Camey, 14 
Tenn App 688 

Va—^Nelson County v Coleman, 101 
S B 413, 126 Va 276—Nelson Coun¬ 
ty V Lovinff, 101 SB 406, 409, 126 
Va 283, citiniT Ooorpas J’urla. 

Wis—Crowley v Clark County, 261 
NW 221, 219 Wis. 76. 

15 C J p 568 note 62 
Beasons for mlo 

(1) “This rule is the logrical re¬ 
sult of the well settled doctrine that 
the state may not be sued unless it 
consents thereto ”—Larsen v Yuma 
County, 225 P 1116, 1116, 26 Anz 
367—16 CJ p 669 note 63 [a]. 

(2) “The absolution from liability 

of a county rests upon the 

grround that the county . . is 

simply a quasi corporation and not 
clothed with full corporate powers** 
—Shirkey v Keokuk County, Iowa, 
276 N.W 706, 712, 226 Iowa 1169, 
withdrawn except as reaffirmed and 
modified 281 NW 837, 226 Iowa 1169. 

Previous notioe to the county au¬ 
thorities of the condition which caus¬ 
ed the injury will not operate to im¬ 
pose liability—^Buckalew v Board of 
Chosen Freeholders of Middlesex 
County, 104 A 308, 91 NJLaw 617, 
2 ALR 718. 

Xiibel 

U S —Covinffton County, Ala, v Ste¬ 
vens. Ala, 266 F 328, 167 CCA 
498 

IhdepeiiLdmit contractor held not 
within a statute imposing upon 
boards of county commissioners, in 
certain cases, liability for injuries 
resulting from negligence —^Mont¬ 
gomery v. Board of Com’rs of Brie 
County, 168 NB. 278, 26 Ohio App. 
440 

Oontractor directed by state oooamiisu 
BLon 

A county is not liable for a tres¬ 
pass committed by a contractor per¬ 
forming solely under the direction of 
a state commission.—New Paltz, H 
& P. Traction Co v Ulster County, 
196 N.TS. 623, 202 App Div, 234 

10k Ala.—^Moore v Walker County, 
185 So 176, 286 Ala. 688—State 
Bocks Commission v Bhmes, 143 
So. 581, 683, 225 Ala 403, citing 
Oorpuji Jams—Jones v. Jefferson 
County, 89 So 174, 206 Ala. 13. 


Anz—^Larsen v Yuma County, 226 
P 1116, 26 Anz 367. 

Cal —South V San Benito County, 180 
P 354, 40 Cal App 13 

Fla—Stanton v Morgan, 172 So 486, 
127 Fla 34—^Hillsborough County 
V Kensett, 144 So 393, 394, 396, 
107 Fla 237, citing Oogcpus Juris 
and affirming 138 So 400, 107 Fla 
237 

Iowa —^Incorporated Town of Nor¬ 
walk V Warren County, 232 NW 
682, 210 Iowa 1262—^Wood v Boone 
County, 133 NW. 377, 163 Iowa 92, 
39 LR.A.,NS., 168, AnmCas 1913D 
1078 

Md—^Harford County Com*rs v Love, 
196 A 122, 173 Md 429 

N H —^Dempster v Q-rafton County, 
184 A 866, 88 NH 472, affirmed 
186 A 664 

I N M.—-Murray v Board of Com*rs of 
Grant County, 210 P 1067, 28 N. 
M 309, citing Corpus Juxis. 

NY—^Willcox V Erie County, 297 N 
YS 287, 252 App Div 20, appeal 
dismissed 11 NE2d 789. 275 NY. 
626, affirmed 14 NE2d 184, 277 N 
Y. 604, reargument denied 16 NE 
2d 106, 278 N.Y 667 

Pa—Cousins v Butler County, 73 Pa 
Super 86 

Tenn—^Armitage v Holt, 109 SW 

I 2d 411, 21 Tenn App 273—^Davidson 
County V Blackwell, 82 S W 2d 872, 
19 Tenn App 47 

Wis —^Mormon v Douglas County, 
271 NW 862, 224 Wis 29 

15 C J p 669 notes 63, 64 

11. Ga—^Bates v Madison County, 
123 SB 158, 32 GaApp 870, quot¬ 
ing Corpus JcLtia, 

Pa—Cousins v Butler County, 73 Pa. 
Super 86. 

16 C J. p 669 note 64. 

12. Idaho —Strickfaden ▼. Green 
Creek Highway Dist., 248 P 466, 
42 Idaho 738, 49 A L R 1067. 

Iowa—Shirkey v Keokuk County, 
281 N.W 837, 225 Iowa 1169 

NJ—^Buckalew v. Board of Chosen 
Freeholders of Middlesex County, 
104 A 808, 91 NJLaw 517, 2 A.L, 
R 718 

15 C J p 669 note 66. 

13. Ala—^Barbour County v. Horn, 
48 Ala. 649 
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Ky—Wnght*s Adm’r v Carroll 
County, 122 S.W 2d 486, 275 Ky 
690. 

15 C J p 569 note 66 
liability held uot ianposed. 

(1) A statute declaring that every 
county IS a body corporate, with 
power to sue or to be sued, does not 
impose a general liability on coun¬ 
ties—^ECamilton v Jefferson County, 
96 So 628, 209 Ala 517 

(2) A statute which expressly lim¬ 
its actions against a county to causes 
founded on contract cannot be held 
to be repealed or amended by a mere 
inference in another statute which 
does not explicitly mention counties 
as within its scope—^Rapp v Mult¬ 
nomah County, 162 P 243, 77 Or 607 

Changing UabUlty by oontraet 

“A board of county commissioners 
Is without power to increase or 
diminish its duty, and thereby the 
obligation of the county, to the pub¬ 
lic, imposed by [statute],’* 

—^Wymer-Harris Const Co v Glass, 
171 NB 867, 122 Ohio St 398, 69 A 
L.R 617 

XxL Washington. 

A holding that “it is the settled 
law in this state that a county is 
liable for damages . whether 
it IS engaged in carrying out a 
strictly ministerial duty or a strictly 
governmental function,'* was made 
in connection with a reference to 
Howard v Tacoma School Dist, No 
10. 162 P. 1004. 88 Wash 167, Ann Cas 
1917D 792, m which is quoted a stat¬ 
utory provision that **an action may 
be maintained against a county 
. for an injury to the rights 
of the plaintiff arising from some act 
or omission of such county **—^White- 
side V Benton County, 196 P. 619, 
620, 114 Wash. 463 

14- S-C—Coi>e V. Hampton County, 
19 SB. 1018, 42 SC 17. 

15. Idaho —^Henderson v Twin Falls 
County, 60 P 2d 597, 66 Idaho 124, 
101 ALR 1161. ' 

NY.—Wlllcox V. Brie County, 297 N. 
Y.S. 287, 262 App.Div 20, appeal 
dismissed 11 NB2d 789, 276 NY. 
626, affirmed 14 N.B2d 184, 277 N 
Y 604, reargument denied 16 NB. 
2d 106, 278 NY. 667. 
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to an appropriation of property.^® 

§ 216. Particular Torts 

Counties have been variously held or held not liable 
for creating or maintaining a nuisance. 

The liability of a county for torts in connection 
with bnciges is treated in Bridges § 56, with drains 
in the CJ.S. title Drains § 51, also 19 CJ. p 709 
note 70-p 710 note 78, and with highways, in the 
C J.S. title Highways § 250, also 29 C J. p 671 note 
74-p 675 note 4. Other particular torts of coun¬ 
ties, in addition to nuisances, treated in this sec¬ 
tion, are considered in §§ 217-219 infra. 

Nuisances, Whether a county mayor may 
not^^ be liable for the creation or maintenance of 
a nuisance has been decided in accordance with 
the rule prevailing in the particular junsdiction as 


§217 

to the liability of counties for torts generally, as 
discussed in § 216 supra; other authorities hold that 
a county's immunity from liability for its torts does 
not extend to the creation or maintenance of a 
nuisance,and have granted injunctive relief in 
favor of a private individual as against a county for 
a threatened nuisance.^O The liability in nuisance 
of municipal corporations generally is considered 
in the CJ S. title Municipal Corporations § 770, al¬ 
so, 43 C J. p 955 note 14-p 959 note 68. 

§ 217. - Condition and Use of Public 

Buildings, Places, and Property 

In the absence of statute, a county is generally not 
liable for Injuries arising from the condition or main¬ 
tenance of public buildings, places, or property. 

In the absence of a statute imposing such liabil¬ 
ity,a county is generally not liable for injuries 


COUNTIES 


Pa—^Bell V City of Pittsburgrh, 146 
A 567, 297 Pa. 186, 64 ALR 1642 
15 C J p 569 note 69. 

Capacity to be sued see infra § 319 
Exercise of governmental or corpo¬ 
rate functions by municipal cor¬ 
porations as aifecting tort liability 
see the C J S. title Municipal Cor¬ 
porations §§ 746-756, also 43 C J. p 
921 note 14-p 987 note 56 
Xdability Ml adjotning laadowiier 
Mich—^Rowland v Kalamazoo Coun¬ 
ty, 14 NW 494, 49 Mich 553 
Wis—^Necedah Mfg Corporation v. 
Juneau County, 240 NW. 406, 206 
Wis 316, 96 ALR 16, reversing 
237 NW 277, 206 Wis 316, 96 A 
LR 4—Toung v. Juneau County, 
212 NW 295, 192 Wis 646 
15 CJ p 569 note 69 [a] (3) 

16. US —Cobum V San Mateo 

County, caCal, 76 P 520 
Ill—^Holm V Cook County, 218 Ill, 
App. 1 

Ky.—Kentucky State Park Commis¬ 
sion V Wilder, 84 S W 2d 38, 260 
Ky 190—^Webster County v Lutz, 
28 SW2d 966, 234 Ky 618 
Ohio —^Hahn v Board of County 
Com’rs of Hamilton, 15 Ohio N.P, 
NS, 472 

Or.—Kerns v Couch, 12 P 2d 1011, 
141 Or 147, opinion adhered to 17 
P2d 323. 141 Or 147—Theiler v 
Tillamook County, 146 P 828, 76 
Or 214 

Tex —Comanche County v Burks. 

Civ App. 166 S W 470 
Delegation of power of eminent do¬ 
main to counties see the C J S 
title Eminent Domain S 23, also 20 
CJ. p 636 note 61 

fiLfrlngemeiLt of patent 
US—^May v Ralls County, CC.Mo„ 
31 F 473—^May v Mercer County, 
C C-Ky , so F 246—^May v Fond du 
Lac County, CCWis. 27 P. 691, 
reversed on other grounds 11 S Ct, 
98, 137 U.S 395, 34 L.Bd 714. 


17. Md.—^Anne Arundel County v. 
Watts. 76 A 82, 112 Md 353 

18. Ga —^Felton v Macon County, 
159 SE 730, 43 GaApp 661—Bibb 
County V Green, 156 SB 746. 42 
Ga.App 552 

46 C J p 749 note 32 
IVegal authozizatioiL 

<1) Where the power to build and 
maintain a courthouse is vested by 
statute in a county board of super¬ 
visors, and another statute provides 
that “nothing which is done or main¬ 
tained under the express authority 
of a statute shcUl be deemed a nui¬ 
sance,’* such a courthouse cannot 
be abated as a nuisance —Liebman 
V Richmond, 284 P 731, 732, 103 
Cal.App. 364. 

(2) “From the allegations of the 
complaint it appears that 

the operation of this plant has cre¬ 
ated a nuisance resulting proximately 
in actionable injury to plaintiffs, for] 
which, pnma facie, the defendant 
county IS liable The complaint does 
not show that the county is acting 
within the authority and to the end 
authorized by the . . . statute. 

Of course if the county is so acting, 
and IS guilty of no negligence in 
the exercise of the powers granted 
by the Legislature, this would be a 
complete answer to the complaint, 
for there can be no liability for a le¬ 
gally authorized nuisance”—Jones v 
Jefferson County, 89 So. 174, 176, 206 
Ala. 13. 

Sewer cosmectlng with city oewer 
A county constructmg a sewer 
which connects with a city sewer is 
not liable because of a nuisance re¬ 
sulting at the mouth of the city sew¬ 
er.—Neibel v Board of County Com¬ 
missioners, 26 Ohio N.P-,N S, 196. 

Vnconteaiiplated xajwdes to fish in 
private fish ponds caused by flushing 
of reservoir held to impose no liS/- 
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bility on county In damages for nui¬ 
sance —^Lund V Salt Lake County, 
200 P 510, 68 Utah 646 

19. N J.—Hammond v Monmouth 
County, 186 A 462, 117 N J Law 
11—Hart V Board of Chosen Free¬ 
holders of Union County, 29 A 490, 
67 NJ.Law 99 

Tenn —City of Murfreesboro v. 

Haynes, 82 SW2d 236, 18 Tenn. 
App 653, dictum—Chandler v. Da¬ 
vidson County, 218 S W 222, 142 
Tenn 266—^Weakley County v Car¬ 
ney, 14 Tenn App. 688. 

46 CJ p 749 note 34 

“The creation of a nuisance is not 
an attribute of sovereignty”—^David¬ 
son County V. Blackwell, 82 S W 2d 
872, 873, 19 Tenn App 47. 

20. Tenn—^Pierce v. Gibson County, 
64 SW 33, 107 Tenn 224, 89 Am. 
SR 946, 66 LRA. 477 

21. Xa Colifomia 

(1) Under a statute imposing lia¬ 
bility upon counties “for damages 
resulting from the dangerous or de¬ 
fective condition of streets, high¬ 
ways, and other structures where the 
governing board of such county 
. had knowledge or notice of 
such defects and failed for a rea¬ 
sonable time thereafter to remedy 
the condition or to take such action 
as was reasonably necessary to pro¬ 
tect the public therefrom,” a county 
IS not an insurer against accidents 
on its property; it must guard 
against dangerous or defective condi¬ 
tions of which, and of the dangerous 
character of which, its responsible 
representatives iMive actual or con- 
stiuctive notice; and “the auestion 
of the dangerous character of a de¬ 
fective condition depends largely on 
the intended lawful use of the 
property ”—^Beckley v. Vezu, 78 P. 
2d 296, 298, 23 Cal App.2d 371. 

(2) Under such, statute, where 
county courthouse becomes out of 
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arising from the defective condition or maintenance 
of public buildings, places, or property,^^ although 
liability has been imposed for injury resulting from 
“active wrongdoing,”^3 and also where a county 
building was partially used for business, or nongov¬ 
ernmental, purposes.24 The application of the rule 
of nonliability has included courthouses,26 private 
roadways,26 and the superintendence of jails and 
care of prisoners.27 

The liability of a county for injuries arising from 
the defective condition of bridges is considered m 
Bridges § 56, of drains in the C.J.S. title Drains 
§ 51, also 19 CJ. p 709 note 69-p 710 note 78, and 
of highways in the CJ.S. title Highways § 250, al¬ 
so 29 CJ p 671 note 74—p 675 note 4; and the lia¬ 
bility of municipal corporations generally for torts 
in connection with the condition or use of public 
buildings or other property in the CJ.S. title Mu¬ 


nicipal Corporations, §§ 895-918, also 43 C.J. p 1163 
note 65-p 1182 note 97. 

§ 218. - Construction and Maintenance of 

Public Improvements and Works 

Apart from statute and considerations of nuisance, a 
county 18 not liable for tort in connection with the con¬ 
struction or maintenance of public improvements or 
works where such construction or maintenance is the 
performance of a governmental function; but it may be 
liable where it Is acting in a private, proprietary, or 
voluntary capacity. 

In the absence of statute imposing such liability,28 
and except as the rule may be affected by consider¬ 
ations as to nuisance, supra § 217, a county is not 
liable in tort for acts or omissions in connection 
with the construction or maintenance of public im¬ 
provements or works where such construction or 
maintenance may be regarded as the performance 
of a governmental function, or where the relation 
between the county and the person injured is that of 


repair and for tliat reason person 
is injured, such person has remedy 
by action for damagres, not by action 
to abate it as a nuisance—^Liebman 
V Richmond, 284 P. 781, 103 Cal 
App 864. 

(3) Under such statute, contribu¬ 
tory negligence is a defense to an 
action against the county.—^Brooks v 
City of Monterey, 290 P. 540, 106 Cal 
App. 649. 

(4) Bven though such statute is m 
pan materia with an earlier statute 
relating to the liability of county 
officers, a rule under the latter stat¬ 
ute as to proof of a lack of con¬ 
tributory negligence cannot be read 
into the former, where the former 
is complete in itself —Gorman v 
Sacramento County, 268 P. 1083, 92 
Cal App 656. 

22. Md—^Harford County Com’rs v. 

Love, 196 A 122, 173 Md 429. 

N J.—^Buckelew v Board of Chosen 
Freeholders, 104 A 808, 9-1 NJ. 
Law 617, 2 AL R 718 
NT—^Willcox V Brie County, 297 
NTS 287, 252 App Div 20, ap¬ 
peal dismissed 11 NB2d 789, 276 
NT. 626, affirmed 14 N.B 2d 184, 
277 N T. 604, reargument denied 
16 NE2d 106, 278 NT. 667. 

16 C.J p 670 note 72. 

Qxatnitoiui nse ot public acoonuno- 
dations in a building maintained by 
a county for governmental purposes 
bars recovery from county for per¬ 
sonal Injuries, as in the case of a 
fall from a platform at the bottom of 
stahrs In a courthouse —^Harford 
County Com'rs v. Love, 196 A 122, 
126, 178 Md. 429 

PcMMsaioa of laud for park dcvelop- 
m&ot 

Possession of land by county dur¬ 
ing course of transforming it to 


park uses did not increase measure 
of duty owing by county to members 
of public as regards injuries from 
use of private roadway leading to 
ditch—^Bennett v. City of Mt Ver¬ 
non, 276 NT.S. 206, 243 App Div 
119. 

23. N J.—^Hammond v Monmouth 
County, 186 A 462, 453, 117 NJ 
Law 11—Hart v. Board of Chosen 
Freeholders of Union County, 29 
A 490, 491, 57 NJLaw 99 
Pailnrc to lOace suAolent lights or 

barriers around an excavation in the 
center of a highway made under leg¬ 
islative mandate to repair a cul¬ 
vert held “active wrongdomg “— 
Hammond v. Monmouth County, 186 
A 462, 468, 117 N J Law 11. 

24. Pa—^Bell v. City of Pittsburgh, 
146 A 667, 297 Pa 186, 64 AL.R 
1542. 

InvaUd lease for private purposes 

However, a county could not be 
held liable for negligent acts of em¬ 
ployees in carrying out provisions of 
invalid lease of rooms in courthouse 
for private purposes —^Hilgers ’ v 
Woodbury County, 206 N.W 660, 200 
Iowa 1818 

25. Md—^Harford County Com'rs v. 
Love, 196 A 122, 173 Md. 429 

26. da—^Mitchell County v Dixon, 
92 SB. 405, 20 GaApp 21. 

'N.T—Bennett v. City of Mount Ver- 
1 non, 276 N.T.S. 205, 248 App.Div. 
119. 

27. Ga.—^Haygood v. Justices of the 
Inferior Court, 20 Gcu 845. 

N J —^Liming v. Holman, 160 A 
32, 10 NJTMise. 682. 
nOnxles to oonviots 
Ga.—^McConnell v Floyd County, 187 
S.B. 919. 164’*Ga. 177. 

io;^o 


Pa—Cousins v Butler County, 78 

Pa.Super 86. 

Wis.—^Mormon v. Douglas County, 

271 HW 362, 224 Wis 29 
16 CJ p 670 note 72 [a] (1). 
Bscape of prisoner 

(1) Jallkeeper injured by prison¬ 
er's breaking lock and attempting 
escape cannot recover from, county 
for failure to furnish additional pro¬ 
tection and provide proper lock.— 
Liming V Holman, 160 A. 32, 10 N. 
J.Misc. 582 

(2) A county has been held di¬ 
rectly liable, under statute, to the 
person or persons who have sus¬ 
tained damages by the escape of a 
prisoner from the county jail 
through the insufficiency of such 
jail, where the county could not 
show a clear and adequate remedy 
against some other person—^Dutton 
V Litchfield County, 1 Root, Conn, 
460—Clark v Litchfield County, Kir¬ 
by, Conn., 818 

(3) However, in the same juris¬ 
diction, where a prisoner escapes by 
means of external force and not 
through the insufficiency of the jail 
the county has been held not liable. 
—Paul V. Tolland County, 2 Root, 
Conn, 196 

2a ConseqneiLtial dasEoageB 

“It is not subject to question that 
the Legislature may impose liabili¬ 
ty upon the county, as the agent or 
representative of the commonwealth, 
for the payment of consequential 
damages resultmg from public im¬ 
provements made by or on behalf of 
the commonwealth, provided they are 
clearly and definitely authorized, and 
payment of the damages resulting 
therefrom is just as clearly and 
defimtely imposed on the county.”— 
Held V Allegheny County, 186 A 216, 
216, 122 Pa.Super. 312. 
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governor and governed ;29 nor can it be bound by 
unauthorized representations, made by its repre¬ 
sentatives, with respect to construction,or by the 
exercise of power lodged by statute in a distinct 
body or person, separate from the county itself and 
not Its agent or servant 

On the other hand, a county constructing or 
maintaining a public work or improvement in a pri¬ 
vate, proprietary, or voluntary capacity is liable for 
injuries in connection therewith but even as to 
a private enterprise a county is not liable if the en¬ 
terprise is ultra vires.33 


The liability of municipal corporations generally 
for torts in connection with the construction and 
maintenance of public improvements and works is 
considered in the CJ.S. title Municipal Corpora¬ 
tions § 768, also 43 CJ. p 952 note 86-p 953 note 4, 
and the making of compensation for taking or in¬ 
juring private property for or by a public use, in 
the C.J S. title Eminent Domain. 

Evidence, In an action against a county to re¬ 
cover for injuries caused by the improvement of 
public property statutes relating to the matter, and 
the record of proceedings for condemnation, are ad- 


29* Pa.—^Ratchford v Luzerne Coun¬ 
ty, 33 LuzLReg. 30. 29 MunLR 
205 

Tenn—Lee v Davidson County, 13 
SW2d 328, 168 Tenn. 313 
Wis—Young V Juneau County, 212 
NW 295, 192 Wis 646 
16 C.J p 570 notes 71, 72 

PartlcTilar improvemeiits or works 

(1) Bridges see Bridges § 43. 

(2) CofCerdam built in connection 
with repair of road and bridge — 
Moross V Hillsdale County, 218 NW 
683, 242 Mich 277, certiorari denied 
49 S.Ct, 32. 278 US. 636, 73 LEd 
552 

(3) Brains see the CJ S title 
Drains § 51, also 19 C J p 709 note 
70-p 710 note 78 

(4) Floodgate—Woolis v. Verdi¬ 
gris River Drainage Dist.. Mont¬ 
gomery County, No 1, 226 P 244, 116 
Kan 96. 

(5) Highways see the CJ.S. title 
Highways § 212, also 29 CJ. p 614 
note 91-p 616 note 8. 

(6) Quarry operated in connection 
with construction and maintenance 
of roads—^Armitage v Holt, 109 S. 
W 2d 411, 21 Tenn App 278 

(7) Road improvements—^Incorpo¬ 
rated Town of Norwalk v. Warren 
County, 232 NW 682, 210 Iowa 1262. 

(8) Sewage disposal plant—Jones 
V Jefferson Coimty, 89 So 174, 206 
Ala 13 

(9) Sewer 

Ala —Hamilton v. Jefferson Coun¬ 
ty, 96 So 628, 209 Ala 517. 

NT—O'Bnen v County of West¬ 
chester, 177 NTS. 507, 189 App. 
Div 13. 

(10) Workhouse and workfarm.— 
Mormon v Douglas County, 271 N.W. 
362, 224 WiB. 29. 

Park; amnseoaieiLt devloe 

(1) County in operating park un¬ 
der authority of statute declaring 
county's function in that regard to 
be a public purpose was acting in 
its public and governmental capacity 
in view of fact that it made no en¬ 
trance charge to nonresidents of 
county, hence was not liable for 


injuries to minor on toboggan slide 
in park, regardless of whether coun¬ 
ty was negligent.—^Willcox v. Brie 
County. 297 N.T S 287, 252 App Div. 
20, appeal dismissed 11 NB.2d 789, 
275 N.T. 626. affirmed 14 N E 2d 
184, 277 N.T. 604, reargument denied 
16 NE2d 106. 278 NY. 567 

(2) However, a judgment m favor 
of an infant plaintiff and her father 
against a county and a county com¬ 
mission, baaed on negligence in con¬ 
nection with the maintenance and 
operation of an "'amusement device" 
in a park, has been affirmed without 
discussion.—Smith v Westchester 
County. 300 N Y.S. 201, 202, 263 App 
Div 725, appeal denied 

test is, did the county act 
as a governmental agency in the 
performance of a function for the 
common good of all without regard 
for the element of special corporate 
benefit or special favor for county 
residents”—Willcox v Ene County, 
297 NY.S 287. 290, 262 App Div. 
20, appeal dismissed 11 NE2d 789, 
275 N.T. 626, affirmed 14 NE2d 184, 
277 NT. 604, reargument denied 16 
N B.2d 106, 278 N Y 667. 

MainteiLaaice pnmiaait to statute 
A county was not liable for death^ 
of child who was drowned in dipping 
vat which county maintained pur¬ 
suant to statute, where such statute 
did not expressly or impliedly pro¬ 
vide that county should be liable.— 
Braissaird v. Webb County, Tex.Civ. 
App, 128 S W.2d 476. 

Contract for construction work 
“Where a county contracts for the 
doing of construction work accord¬ 
ing to plans and specifications there¬ 
tofore adopted, and the contractor 
performs the work with proper care 
and skill, and in conformity with 
the plans and specifications, but the 
work thus planned and specified re¬ 
sults in an injury to adjacent prop¬ 
erty. the liability, if any. there Is, 
for the payment of damages, is upon 
the county under its obligation to 
compensate the damages resultmg 
from the exercise of its government¬ 
al power - • . but, where the 

contractor departs from the contract, 
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plans, or specifications, or goes be¬ 
yond them, or performs the work 
planned and specified in an improp¬ 
er, careless, or negligent manner, 
which results in injury to adjacent 
property, then he is responsible in 
damages for the tort he has commit¬ 
ted"—^Northwestern Pac. R. Co. v. 
Currie, 279 P 1057. 1068, 100 Cal 
App. 173. 

30. Tenn—McDonald v. Scott Coun¬ 
ty, 87 SW.2d 1019, 169 Tenn, 374. 

31. Iowa —^Mills County v. Ham- 
mack. 202 NW 621, 200 Iowa 251. 

Neb.—Thompson v. Colfax County, 
188 NW 571, 106 Neb 351 
NH—O'Brien v. Rockingham Coun¬ 
ty, 120 A 264, 80 NH 522 
Pa—^New Tork Central R Co v 
Venango County, 161 A 488, 106 
Pa Super. 245 

Placing dixt on road; consent of 
landowner 

A county having nothing to do 
with the building of a levee, but 
merely authorizing drainage commis¬ 
sioners to dump dirt from lateral 
ditch on road, at adjacent landown¬ 
er's request, held not liable for in¬ 
jury to his land because of manner 
in which work was done.—Jackson v 
Hickman County, 60 S.W 2d 97, 248 
Ky. 827. 

38. Ala—Jones v Jefferson County, 
89 So 174, 206 Ala. 13 
Mo—Hannon v County of St Louis, 
62 Mo 318 

N.J —Falcone v. Board of Education 
of Newark in Essex County, 4 A. 
2d 687, 17 NJ.Misc 75 
Wis—^Young V. Juneau County, 212 
N.W. 295, 192 Wis 646. 

ChildreoL’s home 

Ohio.—Crawford v- Columbiana 
County Com'rs. 1 Ohio App 54, 35 
Ohio Cir.CJt 203. 

OoiuLty' hospital 

Idaho.—^Henderson v. Twin Palls 
County, 50 P.2d 597, 56 Idaho 124, 
101 A.LR. 1151. 

33- Utah.—^lAind v. Salt Lake Coun¬ 
ty, 200 P. 510, 58 Utah 646. 

Water supply sy ste m 
Utah.—^Lund v. Salt Liake Coanty, 
supra. 
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missible in evidence,but not the views and opin¬ 
ions, unsupported by oath, of persons who have ex¬ 
amined the property.35 

§ 219. - Injuries by Mobs and the Like 

a. In general 

b. To property 

c. To persons 

a. In (General 

A county's liability for Injuries by mobs arises solely 
by virtue of statute, such statutes are construed, with 
respect to the meaning of '^mob" and the requirement of 
unlawful purpose, in accordance with their terms. 

A countys liability for injuries by mobs arises 
solely by virtue of statute, there being no nght of 
action therefor at common law.^^ Such a statute 
has been said to be penal m its nature,^^ and, on 
the ground that it is in derogation of the common 
law, creating rights not thereby given, has been 
required to be strictly construed, so that one seeking 
relief thereunder must bring himself strictly within 
its terms;*® but other authorities require such stat¬ 
utes to be liberally construed, as being remedial,** 
to the end that the remedy prescribed shall not be 
denied in any case coming substantially within its 
spirit 


The liability of municipal corporations generally 
for injuries by mob violence is considered in the 
CJ S title Municipal Corporations § 773, also 43 
C.J. p 960 note 95-p 964 note 46. 

'"Mob"* defined. As used in a statute imposing li¬ 
ability upon a county, the terms “mob” and “lynch¬ 
ing” must be understood in the light of their histor¬ 
ical background Where such a statute provides 
that “a collection of people” shall be deemed a 
“mob” for purposes of the statute, the former term 
will be construed as meaning an assemblage of not 
less than three persons,^* and where a constitu¬ 
tional provision uses the term “unlawful assem¬ 
blage” as the alternative of the word “mob,” the lat¬ 
ter term is properly defined as an “unlawful assem¬ 
blage of persons.”^* 

Unlawful purpose or intent. Under one statute, 
a group of persons intending injury by violence has 
been declared a mob regardless of the purpose or 
motive prompting the violence ,^4 under another, 
proof of an unlawful purpose of the mob is requir- 
ed,4® and it is not enough to have merely an assem¬ 
bly of people for an unlawful purpose intending to 
do damage or injury, but there must further be the 
purpose of violently exercising correctional or com¬ 
pulsory power by summary punishment or intimida¬ 
tion ' 


34. Md.—Tyson v Baltimore Coun¬ 
ty. 28 Md 610 

35. Md—Tyson v Baltimore Coun¬ 
ty, supra 

36. Ind—Shake v Board of Com'rs 
of Sullivan County, 1 N E 2d 132, 
210 Ind 61 

Neb—^Wakeley v Douglas County, 
191 NW 337, 109 Neb 396 
Ohio.—Griffith V Phillips Sheet & 
Tin Plate Co, 26 Ohio Cir Ct ,N.S , 
422, affirmed 98 Ohio St 73. 

Pa —^Hermits of St Augustine v. 

Philadelphia County, Brightly 116 
SC—^Warr v Darlington County, 186 
SE. 920, 181 SC 254. 

Injuries within oity 
Under a statute providing that a 
person suffering damage by a mob 
shall have an action against the 
county or city in which the injury is 
mflicted, a county has been held 
not liable for injuries suffered with- 
m a city—Conto v Eranklin Coun¬ 
ty. CCA Ill, 276 F 806. 

Parish as ‘^uniolpal ooTporatLon’* 

A statute providing that the differ¬ 
ent municipal corporations in the 
state shall be liable for damages 
done to property by mobs or riotous 
assemblages in their respective lim¬ 
its does not apply to a parish — 
Fischer Land, etc, Co. v. Bordelon, 
27 So. 59, 62 Iia.Ann 429 

37. Indr—Shake v. Board of Com*rs 


of Sullivan County, 1 NE2d 132, 
210 Ind. 61 

Ohio—Lexa v Zmunt, 176 NE 82, 
133 Ohio St 510, affirming Zmunt 

V Lexa, 176 NE 458, 37 Ohio 
App 479—Hammett v Cook, 182 N 
B 36, 42 Ohio App 167 

3& Ind —Shake v. Board of Com’rs 
of Sullivan County, 1 NE2d 132, 
210 Ind 61 

Ohio—Lexa v Zmunt, 176 NE 82, 
123 Ohio St 510, affirming Zmunt 

V Lexa, 176 N.B 468, 37 Ohio App 
479—^Hammett v. Cook, 182 NE 
36. 42 Ohio App 167 

Contra Phillips Sheet & Tin 
Plate Co V Griffith, 120 NE 207. 
98 Ohio St '73—Board of Com'rs 
of Butler County v. Beaty. 11 Ohio 
App. Ill, 

39b NY—^Feinstem v. City of New 
York, 283 NYS 336, 167 Misc 
167. 

Pa—^Allegheny County v. Gibson, 90 
Pa 397, 3 AmR 670 

Wis—Febock v. Jefferson County, 
262 NW. 688, 219 Wis. 164. 

40. S C —Kirkland v. Allendale 

County, 123 SE 648. 128 S.C 541. 

41. Ohio.—Zmunt v. Lexa, 176 NK 
468, 87 Ohio App. 249, affirmed 
Lexa V Zmunt. 176 NE 82, 123 
Ohio St 610 

‘^Mob*’ defined generally 'see the defi¬ 
nition Mob. 


42. Ohio.—Zmunt v Lexa, 176 NE. 
468, 37 Ohio App 249, affirmed 
Lexa V Zmunt, 176 N B. 82, 123 
Ohio St 610. 

43. s C —Cantey v Clarendon Coun¬ 
ty, 85 SB 228, 101 SC 141, 143 

Ind—Shake v Board dt Com'rs 
of Sullivan County, 1 N E 2d 132, 
210 Ind 61 

4^ Ohio—^Zmunt v. Lexa, 176 N.E 
468, 460, 37 Ohio App 249, affirmed 
Lexa V Zmunt, 176 NE 82, 123 
Ohio St 610. 

“The unlawful purpose need not 
precede the assembling of the peo¬ 
ple It may take place after the peo¬ 
ple have assembled '*—^Zmunt v, 
Lexa, supra 

Pomtaa or express agreement need 
not be proved to establish an un¬ 
lawful purpose, but it may be m- 
ferred from all the facts and cir¬ 
cumstances proved —^Mitchell v. 
Champaign County, 10 Ohio Cir.Dec. 
801, 9 Ohio S & C F 821. 

Common dlsturbanoes, without 
puri>ose or intent, arising on the 
spur of the moment on the course of 
an altercation, as in the case of a 
free-for-all fight in a restaurant, are 
not within the statute.—Zmunt v. 
Lexa, 175 N E 458. 37 Ohio App 249, 
affirmed Lexa v. Zmunt, 176 NE 82, 
123 Ohio St. 610. 

4& Ohio.—Lexa v. Zmunt, 176 NE 
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b. To Property 

For recovery against a county on account of injury 
to, or destruction of, property by a mob, there must be 
a compliance with the statute imposing liability, as by 
giving notice to the county authorities, where possible, 
of the threatened injury. 

Under statutes imposing liability on counties to 
make compensation to persons whose property has 
been injured or destroyed m consequence of mobs 
or riots, the term “persons” has been held to in¬ 
clude corporations^*^ and municipal corporations.^* 
Under such statutes, it has been required for re¬ 
covery that such destruction shall not have been oc¬ 
casioned or sanctioned by the owner or in any way 
aided by his negligence,^* and that timely notice 
of such threatened injury be given to the county 
authorities ,^0 but the requirement of notice applies 
only where the owner of the property has knowl¬ 
edge of the mob's intent or threat to injure his 
property,®^ and there is time to give the notice, 
and notice is not essential to recovery where it 
would have been useless for the purpose of protec- 
tion.53 

The county's liability has been said to be irrespec¬ 
tive of any neglect on the part of the sheriff,*^ and 
is not limited by the fact that the county authon- 


§ 219 

ties are unable to quell the riot, or that the state 
renders assistance to the county. 

Property covered Protection under such a stat¬ 
ute has been limited to tangible property ,^6 it ex¬ 
tends to such property as has a physical situs in the 
county at the time of its injury or destruction, 
even though it is in transit and belongs to nonresi- 
dents.5* The taking and carrying away of personal 
property by a mob has been held an injury to prop- 
erty.5* 

Actions, In an action against a county under 
such a statute, plaintiff must allege and prove the 
essential elements of his cause of action, in con¬ 
formity with the statute ** The complaint, decla¬ 
ration, or petition need not negative defenses,or a 
limitation on the right of recovery contained in an¬ 
other and separate clause of the statute.®^ The 
persons in the mob who committed the unlawful 
acts are neither proper nor necessary parties de¬ 
fendant.®* Anything constituting part of the res 
gesta IS admissible in evidence and mere posses¬ 
sion IS not only evidence of ownership, but is, m 
the absence of contrary evidence, conclusive.®® 

The proper measure of darnages is the full value 
of the property destroyed;®® exemplary or vindic- 


COVNTIES 


S2, 128 Ohio St 510, affirming 175 
N.B 468, 37 Ohio App. 479 

47. Pa—^Hermits of St. Augustine 
V Philadelphia County, Brightly 
116. 

48. Pa—Commissioners of Kensing¬ 
ton V County of Philadelphia, 18 
Pa 76. 

49. NT —^Hill V Rensselaer County, 

6 N.TS 716. 53 Hun 194, af¬ 

firmed 28 NE 921, 119 NY 844 
—^Paladmo v. Westchester County, 
47 Hun 337 

16 C J p 672 note 89 
Trnlawfal act of oTalwumt 
If a mob is maddened by the vol¬ 
untary unlawful act of the claimant, 
as by the sale of intoxicating liq¬ 
uors without any license, and the de¬ 
struction of his property is the re¬ 
sult, a good defense exists in favor 
of the county, when sued for such in- 
3 ury —^Paladmo v Westchester Coun¬ 
ty. 47 Hun. N T , 337. 

50. NT —^Loomis V Oneida County, 
6 Lans 269 

16 C J p 672 note 90. 

61. NT—Salisbury v. Washington 
County, 61 N T S 1070, 30 App Div. 
187. 

15 C X p 672 notes 91. 98. 

Threats to employee held not no¬ 
tice to his employer of a mob's m- 
tentions, where the members of the 
mob recognized that the employer’s 
manager was representing him.— 
Portage Co-op Creamery Ass’n v. 

aooj.«.-e8 


Sauk County, 267 N.W 614, 216 Wis i 
501 

62. N T.—Schiellein v. Kings Coun¬ 
ty, 43 Barb. 490. 

Pa.—St Michael’s Church v. Phila¬ 
delphia County, Brightly 121, 4 Pa 
LJR 160, 7 Pa.L..J 181, 

53. NT —Schiellein v. Kings Coun¬ 
ty, 43 Barb 490. 

54- N.T.—Wolfe v Richmond Coun¬ 
ty, IX Abb.Pr. 270, 19 How Pr 
370 

65. Pa—^Allegheny County v. Gib¬ 
son, 90 Pa 397, 3 Am R 670. 

6& U S —Wells Fargo & Co v Jer¬ 
sey City, D.CNJ., 207 P. 871, 
affirmed 219 F. 699, 135 CCA. 
371. 

57. U.S—Wells Fargo & Co. v. Jer¬ 
sey City, supra. 

58. Pa—^Allegheny County v Gib¬ 
son, 90 Pa 397, 35 Am.R 670. 

59. Wis—^Febock v Jefferson Coun¬ 
ty. 262 N.W 688. 219 Wis 164. 

GO- NT—Salisbury v Washingrton 
County. 48 N.T.S 122, 22 Misc. 41, 
reversed on other grounds 51 N.T. 
S 1070, 30 App.Div, 187 
OomplaiiLt held Oemurrable 
SC—^Warr v Darlington County, 186 
SE. 920, 181 SC. 264. 

Pailuxe ov neglect on plaintUTs 
pact held not shown by evidence — 
Portage Co-op Creamery Ass’n v. 
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Sauk County, 257 NW. 614, 216 Wis. 
601. 

Finding of threat hy spokesnuuL not 
sustained 

Finding of fact that man threaten¬ 
ing truck driver was spokesman of 
delegation of strikers negotiating 
with plaintiffs manager held against 
evidence.—Portage Co-op. Creamery 
Ass’n V. Sauk County, 257 NW. 614, 
216 Wis. 601. 

61- NT—Wolfe V. Richmond Coun¬ 
ty, 19 How.Pr. 370. 

G2. N.J.—Clark Thread Co v. Hud¬ 
son County, 23 A. 820, 64 N.J Law 
265 

63. Wis,—^Febock v. Jefferson Coun¬ 
ty, 262 NW. 588, 219 Wis 164 

64. NT—^Lake Shore, etc, R Co. v. 
Erie County, 2 N T St 817. 

16 C J P 572 note 4. 

65- Pa.—St, Augustine v Philadel¬ 
phia County, Brightly 116, 4 Pa L 
J R 120, 7 Pa-L.J 125. 

66h Pa.—^Hermits of St Augustine 
v. Philadelphia County, Brightly 
116, 119. 

A. general estimubte of the damages 
IS acceptable, “the law does not re¬ 
quire the plaintiffs to prove every 
article destroyed **—^Hermits of St 
Augustine v. Philadelphia County, 
supra 

Xhtereat may be awarded by the 
jury.—^Hermits of Augrustine v. Phil¬ 
adelphia County, supra. 
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tive damages cannot be given against the county.®'^ 

c. To Persons 

For recovery against a county on account of Injury 
to the person by a mob, the facts of the particular case 
must be shown to be within the terms of the statute 
creating the liability. 

Statutes imposing liability on counties in case of 
murder or personal injuries perpetrated by outlaws, 
mobs, disguised persons, or for political opinions, 
including lynching, such damages in the case of 
murder to be recovered by the husband or wife or 
next of km of the deceased, have been held consti- 
tutional,®8 and are considered salutary because their 
ejffect is to protect human life and to make commun¬ 
ities law-abiding,the sum fixed by statute as re¬ 
coverable being regarded as a penalty upon the 
county.'^® 

To authorize a recovery, the facts of the partic¬ 
ular case must be brought within the terms of the 
statute A felony or misdemeanor need not have 
been committed ,*^2 victim of the mob need not 

be in the custody of the law, *^3 ^qj. need a charge 
have been lodged against him.74 Under variously 


worded statutes, it has been required for recovery 
that there appear a purpose of exercising correc¬ 
tional power by violence and without authority of 
law,'^s a “purpose of exercising correctional pow¬ 
ers or regulative powers over any person . . . 
by violence” has been held to refer to violence of¬ 
fered for the purpose of exercising correctional 
and regulative powers vested by law in the govern¬ 
ment ,7 6 liability of the county has been limited, 
apart from cases of mob violence in which death 
occurs, to injuries inflicted by a mob because of the 
exercise of political rights, and a provision au¬ 
thorizing recovery for injury to a person by a 
“mob attempting to lynch another person” has been 
construed to require that a particular person be the 
definite object of the mob’s violence ^8 

Actions, A petition or complaint that conforms 
to the statutory language is sufficient,'^® even though 
It contains additional averments as to the manner in 
which plaintiff received his injury.®® Plaintiff has 
the burden of proving the essential elements of the 
cause of action under the statute Questions of 
fact are for the jury,®® and should be submitted to 
the jury with proper instructions by the court.®® 


67. Pa—^Hermits of St Augustine 
V. Philadelphia County, supra. 
eB, Ohio —Champaign County v 
Church, 57 N E 50. 62 Ohio St. 316, 
78 Am SR 718, 48 LR.A. 738. 

15 CJ. p 673 note 7. 

09. S C.—^Brown v. Orangeburg Coun¬ 
ty, 32 SE 764, 55 S.C. 45, 44 L R. 
A. 734 

70k Ohio—Church v Commissioners 
of Champaign County, 20 Ohio Cir 
Ct 660 

“The recovery authorized by stat¬ 
ute IS penal in its nature, namely, to 
impose a penalty upon the inhab¬ 
itants of a community for permitting 
riots, and to incite them to suppress 
and prevent the same by making it a 
matter of interest to the taxpayers to 
give their moral support to the en¬ 
forcement of the law and order”— 
Zmunt v Lexa, 175 NB. 458, 460, 37 
Ohio App 479, affirmed Lexa v. 
Zmunt, 176 NB. 82, 123 Ohio St 510 

71, Ind—Shake v. Board of Corners 
of Sullivan County, 1 NE2d 132, 
210 Ind 61 

Ohio —Griffith v. Phillips Sheet & 
Tin Plate Co., 26 Ohio Cir Ct ,N.S, 
422, affirmed 98 Ohio St 73. 

S C.—^Brazzill v. Lancaster County, 
128 SE 728, 132 SC 347. 

Wis.—^Pebock v. Jefferson County, 
262 ISr.W 588, 219 Wis. 164 
15 C J. p 673 notes 10, 11. 

"Jjynohlng wheoL death enstiee” 
Under provisions making a county 
liable “in all cases of lynching where 
death ensues," where a mob bent on 


killing a negro prisoner took him 
from the sheriff and, while he was 
seriously wounded and bleeding, car¬ 
ried him a considerable distance in 
an automobile and left him lying 
therein more dead than alive, with¬ 
out medical or other attention, the 
county was liable if such acts con¬ 
tributed to his death, even though he 
was dead before his body was hang¬ 
ed or burned; where a lynching 
has been perpetrated, the county is 
liable if the act or acts of the lynch¬ 
ers contributed to or hastened the 
victim’s death—Kirkland v. Allen¬ 
dale County, 123 SE 648, 128 SC 
641 

7B- Ohio—^Reynolds v. Lathrop, 14 
N.B.2d 699, 133 Ohio St. 436 
73. Ohio—^Reynolds v Lathrop, su¬ 
pra—^Butler County Com’rs v Bea¬ 
ty, 11 Ohio App. Ill, 30 OCA 
391 

SC—Green v Greenville County, 180 
SB 471, 176 SC 433 
15 CJ. p 573 note 11 [a] (1). 

74ta Ohio —^Reynolds v. Lathrop, 14 
NB.2d 699, 133 Ohio St. 436 

76. Ohio—^Lexa v. Zmunt, 176 NE 
82, 123 Ohio St 610, affirming 

Zmunt y. Lexa, 175 N.E 458, 37 
Ohio App 479—Hammett v Cook, 
182 NB 36, 42 Ohio App. 167 
Contra Board of Com’rs* of But¬ 
ler County V Beaty, 11 Ohio App 
111 . 

"An exercise of correotional pow¬ 
er consists in an unlawful attempt by 
a mob to mete out justice by physi¬ 
cal force and violence to a real or 
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supposed wrongdoer without await¬ 
ing the action of the lawfully consti¬ 
tuted authorities ... if the mob 
is attempting to administer justice 
with its own hands in the interest 
of the public good and is not acting 
for its own selfish or personal ends," 
and an attack on a supposed scab or 
strike breaker in the interest of 
strikers by a group composed of per¬ 
sons sympathetic to the element sup¬ 
porting the strike does not consti¬ 
tute the exercise of correctional pow¬ 
er within the statute—Reynolds v 
Lathrop, 14 NE2d 599, 600, 133 Ohio 
St. 435. 

76. Ind—Shake v Board of Com'rs 
of Sullivan County, 1 N B 2d 132, 
210 Ind 61 

77. S.C.—^Brazzill v. Lancaster Coun¬ 
ty, 128 SE. 728, 132 SC 347 

78. Ohio.—^Davis v. Board of Com’rs 
of Mahoning County, 8 Ohio App 
30 

79. Ala—Gunter v Dale County, 44 

AlSi* 639. • 

80. Ohio —Champaign County v 
Church, 57 NE 60, 62 Ohio St 
318, 78 Am SR 718, 48 LRA, 738 

81. SC—Green v Greenville Coun¬ 
ty, 180 SB 471, 176 SC 483 

82. Ohio,—^Mitchell v Champaign 
County, 10 Ohio Cir Dec SOI, 9 
Ohio S & CP 821 

83. Ohio —Champaign County v 
Church, 67 N.B 60, 62 Ohio St 318, 
78 Am.SR 718, 48 LRA 738 

S C —Cantey v Clarendon County, 85 
S E 228, 101 S.C. 141. 
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§ 220. Acts of Officers, Agents, and Em¬ 
ployees in General 

A county is not liable. In the absence of statute, for 
the tortious acts of its officers, agents, or employees com¬ 
mitted by them while engaged in a governmental capacity 
OP function; but it is liable for such acts if they are com¬ 
mitted while It 18 acting in a proprietary capacity, or 
constitute a taking of private property. 


The general rule, as to which courts have been 
said to be practically unanimous,S'* is that m the 
absence of statute creating such liability, a county 
is not liable for the tortious acts or omissions of its 
officers, agents, servants, or employees but this 


Directed verdict held error where 
the evidence was clearly susceptible 
of more than one reasonable infer¬ 
ence —Green v. Greenville County. 
180 S E 471, 176 S C 433 

84. Ala—^Moore v Walker County, 
185 So 175, 236 Ala 688—^Hamilton 
V. Jefferson County, 96 So 628, 209 
Ala 617 

Kan.—Woolis v Verdigns River 
Drainage Dist, Montgomery Coun¬ 
ty, No. 1, 226 P. 244, 245, 116 Kan. 
96. 

85. US —U, S v Board of Com’rs 
of Grady County, C.C A Okl, 54 E 
2d 593, 595, citing Cocrpos JTiuls; 

Ala—^Hamilton v Jefferson County, 
96 So 628, 209 Ala 517. 

Cal—^Eliot V Los Angeles County, 
191 P. 899, 183 Cal 472—Leach v 
Dinsmore, 65 P 2d 1364, 22 Cal.App. 
2d Supp. 736. 

Colo.—^Richardson v Belknap, 213 P. 
335, 73 Colo. 62—^Board of Corners 
of Logan County v. Adler, 194 P. 
621, 69 Colo 290, 20 ALR 512 
Ga—^Mills V Chatham County, 107 
SE 628, 27 GaApp 223 
Iowa—^Montanick v McMillm, 280 N 
W 608—^Brown v. Davis County, 
196 NW. 363, 196 Iowa 1341—Post 
V Davis County, 191 N.W. 129, 196 
Iowa 183, rehearing overruled 194 
NW, 246, 196 Iowa 183—Smith v. 
Jones County, 181 N.W. 264, 190 
Iowa 1041—Cunningham v. Adair 
County, 181 NW 20. 190 Iowa 913. 
Kan—Smith v Higgins, 87 P 2d 644, 
149 Kaji 477—^Kebert v. Board of 
Com'rs of Wilson County, 6 P 2d 
1086, 134 Kan 401—^Isham v Board 
of Comers of Montgomery County, 
266 P. 655, 126 Kan 6 
Ky—Carr v. Jefferson County, 122! 
S.W 2d 482, 276 Ky 686—J Harvey 
Vandivier & Son v Hardin's Adm'x, 
268 SW. 306, 201 Ky 734—Mc¬ 
Donald V. Powell County, 250 S.W. 
1007, 199 Ky 300—^Bushart v. Pul¬ 
ton County, 209 S W. 499, 183 Ky. 
471. 

Minn—Cement Products Co. v. Mar¬ 
tin County. 172 NW. 702, 703, 142 
Minn 480, .citing Corpus dtixis — 
Gaare v Clay County, 97 NW, 422. 
90 Minn. 530. 

jiiiss—Simpson County v. Kelly, 166 
So 632, 175 Miss 696—^Board of 
Sup'rs of Lee County v. Payne. 166 
So 332, 334, 175 Miss 12, citing 

Corpus Jtuis. 

Neb.—Dawson County Irr. Co v. 
Dawson County, 183 N.W. 665, 106 
Neb. 367. 


Icl.—^Hazlett v Board of Com'rs of 
Muskogee County. Okl, 32 P 2d 
940, 943, 168 Okl 290, citing Cor¬ 
pus Juris—^Board of Com'rs of 
Rogers County v. Baxter, 241 P. 
752, 113 Okl 280 

Or—City of Pendleton v Umatilla 
County, 241 P 979, 117 Or. 140— 
Gearm v Marion County, 223 P. 
929, 110 Or 390. 

Tex.—^Harris County v. Gerhart, 283 
SW. 139, 115 Tex 449, affirming 
Gerhart v Hams County, Civ App , 
244 SW 1103—Braissaird v. Webb 
County. Civ App., 128 SW2d 475 
— ^Dial V. Crosby County, Civ App., 
96 SW2d 534, 536, Quoting Corpus 
Juris—^Angelina County v. Bond, 
Civ App, 16 SW2d 338—Jones 
County v, Moore, Civ App., 4 S W 
2d 289, error refused. 

15 C J p 671 note 82 
Liabilities of officers and agents see 
supra §S 139—144. 

Baasous for rola 

(1> “The sovereignty of the state 
can never be limited, nor liability 
imposed upon it or any of its 
branches, except by its own consent, 
clearly expressed in a statute “— 
Forsythe v Pendleton County, 266 S. 
W. 639, 640, 205 Ky. 770. 

(2) “One reason supporting the 
general rule that a county cannot be 
held liable for the negligence of its 
agents and employees is that the 
county has no fund out of which sat- 
iBf€W5tion for damages thus inflicted 
can be had”—Rogers v. Butler, 92 S, 
W 2d 414, 416, 170 Tenn 125. 

Profit or paymsut to coirnty 

(1) The rule of nonliability is not 
affected by the fact that a purely in¬ 
cidental profit results to the county 
—Wood V Floyd County, 131 S E 
882, 161 Ga 743, answer to certified 
Questions conformed to 133 S E. 105, 
35 Ga-App 343. 

(2) Nor does the fact that a coun¬ 
ty reQUired pay from such patients 
of a county hospital as were able to 
pay convert it into a proprietary in¬ 
stitution as respects liability of the 
county for death of a patient m a 
hospital caused by negligence.— 
Moore v Walker County, 185 So. 176, 
236 Ala. 688. 

StatutM held Slot to prevexLt ap^ca- 
tloii. of rule 

(1) Law requiring contractor to 
execute to county a formal perform¬ 
ance bond, with an additional obligar- 
tion for the prortection of laborers 
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and materialmen —^Pidgeon Thomas 
Iron Co V Leflore County, 99 So. 677, 
135 Miss 155 

(2) Statutes providing that every 
person is bound to abstain from in¬ 
juring another and that every one is 
rtsponsible for injury occasioned to 
another—^Hazlett v. Board of Com'rs 
of Muskogee County, Okl, 32 P 2d 
940, 168 Okl. 290 

(2) Special road law.—Bryan v. 
Liberty County, Tex Civ. App, 299 S. 
W 303 

(4) Workmen's compensation act. 
—Board of Com'rs of Stephen Coun¬ 
ty V. Hancock. 221 P 429, 96 Okl. 
238—Whiteneck v. Board of Com’rs 
of Woods County. 213 P S65, SO Okl. 
52 

mtrBi vires or unauthorized act 

(1) Where a county is not author¬ 
ized to engrage in a business the act 
of its officers and agents in under¬ 
taking to do so IS ultra vires, and 
no liability attaches to the county 
by reason of the nonperformance or 
improper performance of such acts 
—^Wood v. Floyd County, 131 SE 
S82, 161 Ga. 743, answer to certified 
Questions conformed to 133 S E 105, 
35 Ga.App. 343. 

(2) A county is not liable for the 
negligent act of its employee in car¬ 
rying out the provisions of an unau¬ 
thorized contract.—^Hilgers v Wood¬ 
bury County, 206 N.W 660, 200 Iowa 
1318. 

Complaint held m tort 

A complaint against a county that 
defendant in removing logs, trees, 
and stumps from piers of a ridge to 
which they were swept by an un¬ 
usual freshet, wrongfully released 
them, held one sounding solely in 
tort-—Geann v. Marion County, 223 
P. 929, 110 Or. 390 
Ihdepeooudent contractor 

<1> Where a tort is committed by 
one engaged by the county as an in¬ 
dependent contractor rather than as 
an employee, no liability attaches to 
the county 

Iowa—Grennell v. Cass County, 187 

N.W. 604, 193 Iowa 697. 

Pa,—^Pennsylvania R. Co. v. Alle¬ 
gheny County, 188 A. 178, 324 Pa. 

216. 

(2) The immunity of the county 
does not extend to the contractor.— 
J. B. McCrary Co. v. Phillips, 180 So. 
805, 222 Ala. 117. 

Daylngf sewer in. city streets 

“This rule Cof nonliability! is not 
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rule is not of universal application,86 and it is more 
particularly held that in the absence of statute a 
county is not liable for tortious acts of its officers, 
agents, or servants committed by them while en¬ 
gaged in a governmental capacity or in the dis¬ 
charge of a governmental function.87 The general 
rule of law that the superior or employer must an¬ 
swer civilly for the negligence or want of skill of 
his agent or servant in the course or line of his em¬ 
ployment, by which another is injured, is not ordi¬ 
narily applied to counties ,88 and the rule as to non¬ 
liability holds good even though the officer or agent 


is acting under the direction of the county board 
or other county authority.88 These rules have been 
applied to suits against the county by prisoners^^ 
and by patients in county hospitals.81 Certainly 
the county is not liable for the acts of its officer 
done in a capacity other than as agent of the coun¬ 
ty, or not performed in connection with his official 
duties,82 or for the acts of agents of a separate and 
distinct legal entity.83 Of course, a statute impos¬ 
ing liability upon a county will control, and the 
county is liable in a case falling within its provi¬ 
sions 84 Such a statute is to be strictly con- 


changed by the fact that when the 
injury complained of occurred the 
county was engaged in laying a sew¬ 
er pipe in the streets of a city**— 
Kehert v Board of Com'rs of Wilson 
County, 6 P2d 1086, 1086, 184 Kan 
401. 

liability uunuance 

Where a county had taken out lia¬ 
bility insurance, it was held that the 
court was authorised to render judg¬ 
ment against it, but was required to 
limit satisfaction of the judgment to 
such recovery as the county might 
obtain on its liability policy—^Rogers 
V Butler, 92 S W 2d 414, 170 Tenn. 
126. 

80. Tex —Comanche County v Burks, 
CivApp., 166 SW 470 
16 C J p 668 note 61, p 671 note 81 
Idabllity for wrongful conversion 
Tex—^Dial v. Crosby County, Civ. 
App, 96 SW2d 634 

87- Cal—South v San Benito Coun¬ 
ty, 180 P. 364, 40 Cal App. 13. 
Iowa—^Mitchell County v Odden, 269 
NW 774, 219 Iowa 793 
La—^Wise v Eubanks, App, 169 So 
161 . 

Mich —^Moross v Hillsdale County, 
218 NW 683, 242 Mich 277, cer¬ 
tiorari denied 49 S Ct 32, 278 US 
636, 73 LEd 552 

N.T -—O’Brien v County of West¬ 
chester, 177 NTS 607, 189 App 
Div 13 

Pa —Cousins v Butler County, 78 Pa 
Super 86—Wiay v Allegheny 
County, 30 PaDist. 344. 

Tenn—^Armitage v Holt, 109 S W. 

2d 411, 21 Tenn App 273. 

Wis—^Heiden v City of Milwaukee, 
276 NW 922, 226 Wis. 92, 114 A 
LR 420. 

16 C J p 671 note 82. 

Reason for mle 

“The immunity of the state from 
suits for the negligence of its offi¬ 
cers and employees is rested upon 
the English common-law doctrine, 
adopted here, that the ‘King can do 
no wrong ’ Counties, likewise, in 
performing their governmental func¬ 
tions, possess this same immunity, 
for the reason thaf they, in the per¬ 
formance of such duties, are but 


arms and aids of the state, operating 
for the state, and to that extent ex¬ 
ercising a portion of its sovereignty *' 
—^Moore v Walker County, 186 So 
176, 177, 236 Ala 688. 

Statute eoEdpowenng volt against 
coujLty 

A statute providing that every 
county IS a body corporate with pow¬ 
er to sue or be sued does not impose 
liability upon a county for negligent 
acta of Its servants or agents in op¬ 
erating county hospital, since in op¬ 
erating hospital county performs a 
governmental function —^Moore v 
Walker County, supra 

A contract between a board of 
county road commissioners and pri¬ 
vate persons “can have no effect up¬ 
on the liability of the county** for 
negligence, “the board, by making 
. [the contract] cannot usurp 
the power of the Legrislature, which 
alone has the authority to impose 
liability upon the county **—Moross 
V Hillsdale County, 218 NW 683, 
686, 242 Mich 277, certiorari denied 
49 set 32, 278 US 636, 73 L.Ed 652 
88- Iowa —^Montanick v McMillm, 
280 NW 608, 226 Iowa 442. 

Kan—^Kebert v Board of Com’rs of 
Wilson County, 6 P 2d 1086, 134 
Kan. 401. 

N.T —O’Brien v County of Westches¬ 
ter, 177 NTS. 607. 189 App Div 
13 

Wash—Smith v. Seattle School Dist 
No 1, 191 P. 868, 112 Wash 64 
Wis.—Town of Crandon v For^ st 
County, 64 NW 847, 848, 91 A* 
239 

16 C J p 570 note 79, 

Reason, for mle 

“The general rule of law • • 
is that an employer is answerable in 
an action to recover damages for the 
negligence or want of skill of his 
agent or servant in the course or 
line of his employment, by which 
another is injured, but is held not to 
apply to counties, for the reason that 
counties are involuntary quasi cor¬ 
porations, being political or civil di¬ 
visions of the State, created by gen¬ 
eral laws, to aid in the administra¬ 
tion of the government**—Sevcik v 
Cook County, 282 Ill,App. 461, 456 


89. Ga—^Bailey v Pulton County, 
36 SE 596, 111 Ga 313 

Iowa—Beeks v Dickinson County, 
108 NW 311, 131 Iowa 244, 6 LR 
A,NS, 831, 9 Ann Cas 812 
Miss —^Harrison County v Marione, 
70 So 702, 110 Miss 592 

90. Ga—McConnell v Floyd Coun¬ 
ty, 137 SE 919, 164 Ga 177 

Kan—^Kebert v Board of Com’rs of 
Wilson County, 6 P 2d 1085, 134 
Kan 401 

Ohio—^Besser v Board of Com’rs of 
Muskingum County, 16 N E 2d 947, 
68 Ohio App 499 

Wis —Mormon v Douglas County, 
271 NW 362, 224 Wis 29. 

16 C J p 571 note 82 [f ]. 

91. Ala—^Moore v Walker County, 
185 So 176, 236 Ala 688 

Tenn—Johnson v. Hamilton County, 
1 S.W2d 628, 166 Tenn 298 
16 CJ p 671 note 82 [f] 

92. Cal—Union Bank & Trust Co 
of Los Angeles v Los Angeles 
County, 38 P 2d 442, 2 Cal App 2d 
600 

Neb,—Thompson v Colfax County, 
•183 NW 671, 106 Neb 361 
NH—O’Brien v Rockingham Coun¬ 
ty, 120 A 264, 80 NH 622. 

N.T —^Maltby v Westchester County, 
196 NB 296, 267 NT 376, revers¬ 
ing 276 NTS 936, 243 App Div 
712 

Tex —Braissaird v. Webb County, 
CivApp, 128 SW2d 476—^Nueces 
County V Nueces County Drainage 
Dist, Civ App, 258 S.W. 208. 

16 C J p 672 note 84 
MisrepreseiLtalioo, In. advertisemeoLt 
County IS not liable for misrep¬ 
resentation in advertisement of sale 
of bonds published by county treas¬ 
urer who IS acting outside scope of 
his duties—Board of Com’rs of Har¬ 
mon County V R J Edwards, Inc, 
282 P 1090, 140 Okl 247 

93. La—Wise V Eubanks, App, 169 
So 161. 

9A Cal—Castro v Sutter Creek Un¬ 
ion High School Dist, 77 P 2d 609, 
26 Cal App 2d 372 

Colo —^Board of Com’rs of Logan 
County V Adler, 194 P. 621, 69 
Colo 290, 20 ALR 612. 
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by statute express authority is required,® the power 
to contract or to incur indebtedness may be infer¬ 
red, so far as is necessary for the carrying out of 
express powers conferred on the board,® or it may 
be specially conferred by the legislature^ Indeed 
it has been declared impossible for a county to pro¬ 
ceed for a single day in the exercise and discharge 
of its powers and duties without incurring, for some 
period of time, debts or liabilities.® The power of 
county officials to incur indebtedness must be deter¬ 
mined by a strict construction of the law.®^ 

In connection with the powers of county boards 
or other county officials it is important to distin¬ 
guish between authority to expend a fund already 
created and authority to contract future indebted¬ 
ness,^® between debts created by law and those in 
which the law permits counties to exercise a meas¬ 
ure of discretion,between public expenses and 
public debts,i2 between the incurring of indebted¬ 


ness or liability and the borrowing of money,!® as 
well as between the right to contract indebtedness 
and the right to issue negotiable securities.!^ 

An indebtedness which was outside the authority 
of the county board to contract cannot be ratified.!® 

b. To Borrow Money 

Apart from constitutional or statutory provision ft 
county has no power to borrow money 

Counties, being creatures of statute, see supra § 
S, and possessing no powers not granted by consti¬ 
tutional provision or statute, see supra § 49, are 
generally held to have no power to borrow mon¬ 
ey,!® unless expressly authorized so to do by con¬ 
stitutional or statutory provision ;17 and such pow¬ 
er will not be implied.!® ^ 

In some states a county is forbidden by the state 
constitution to borrow money;!® but in the absence 


5. W.Va—State v Shipman, 166 S 
H. 801, 112 WVa 529—^Woodyard 
Publications v. Lambert, 163 SB 
868, 112 WVa 22—State v Lewis 
County Court, 168 S E. 790, 110 W. 
Va. 633. 

6. Tex—^Lasater v Lopez, CivApp, 
202 SW. 1039, affirmed 217 S W. 
873, 110 Tex 179 

16 C J. p 678 note 17. 

Power and duty am to roads 

Under statute conferring: the power 
and imposing: the duty on- the com¬ 
missioner's court to establish and 
improve county roads, indebtedness 
may be incurred to accomplish such 
purpose, and that the leg:islature has 
provided means for procuring: a road 
fund does not impliedly prohibit the 
commissioners* court from groing: in¬ 
to debt to build roads, where the con¬ 
stitutional provisions in reg:ard to 
debts are complied with—^Lasater v 
Lopez, supra. 

7. KY.—^Horton v. Andrus, 83 NB. 
1120, 191 NJ. 231 

8. Ala.—^Brown v. Gay-Padg:ett Hard¬ 
ware Co., 66 So. 161, 188 Ala 423 

9. Cal —^Alameda County v. Boss, 
App , 89 P 2d 460. 

10. Iowa—^Harrison County v. Og:- 
den, 110 N.W 32, 133 Iowa 9. 

16 C.J p 673 note 20. 

11. U.S —Lexter Horton Trust & 
Savings Bank v. Clearwater Coun¬ 
ty, D.C Idaho, 235 F 743, affirmed 
Dexter Horton Trust & Savings 
Bank v Clearwater County, Idaho, 
240 F 401, 160 CCA 411. 

"The legitimate debts of a county 
are of two classes. <1) Those cre¬ 
ated by law called ‘involuntary;' (2) 
those in which the law permits coun¬ 
ties to exercise a measure of discre¬ 
tion.”—^Escambia County v. Dixie 


Chemical Products Co, 166 So 631, 
632, 229 Ala 287. 

12. W. Va —^Lawson v. Kanawha 

County Ct, 92 SB 786, 80 WVa. 
612. 

13. Mont—^Edwards v. Lewis, etc., 
County, 166 P. 297' 

14. US —Claiborne County v Brooks, 
Tenn, 4 S Ct 489, 111 US 400, 28 
LBd 470 

16 C.J p 673 note 23 

15. Iowa—^Harrison County v. Og¬ 
den, 110 NW, 32, 133 Iowa 9. 

15 C J p 673 note 24 

16. Tenn—Southern Ry Co. v Clai¬ 
borne County, 291 SW 887, 167 
Tenn 71—^Bank of Brin v Hous¬ 
ton County, 6 Tenn App 638, 644, 
citing €k>rpns Jims. 

15 C J p 678 note 26 
Autlioxity for appropnatioiL Insuffl. 
oieoLt 

Act authorizing appropriation for 
war memorial did not authorize 
county to borrow money to pay war¬ 
rants issued therefor.—Southern Ry 
Co V. Claiborne County, 291 S.W. 837, 
167 Tenn 71. 

ZssuaiLoe of warraats not borrowing 
money 

A county’s issuance of interest- 
bearing warrants which were payable 
solely from county's future allot¬ 
ments of state gasoline taxes and 
did not operate as a charge on gen¬ 
eral credit of county, and the pro¬ 
ceeds of which were to be used to 
pay contractor constructing highway, 
was not obaectionable as a borrow¬ 
ing of money, notwithstanding war¬ 
rants were worth less than par and 
the discount at which they would 
be bought might represent interest 
—^Isbell V Shelby County, 180 So 
567, 236 Ala. 671. 
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17. Validity of constitutioiial oxuexidU 
meat 

Constitutional amendment author¬ 
izing specified counties to make loans 
in addition to debts theretofore al¬ 
lowed was held properly adopted — 
Mayer v Adams, 186 S B 420, 182 Ga. 
624 

OonstltutloiLal pTOvinons constmed 
Constitutional amendment author¬ 
izing specified counties to make tem¬ 
porary loans between March 1 and 
December 1 each year, to be paid out 
of taxes received by county in that 
year, not to exceed fifty per cent of 
total gross income of county in pre¬ 
ceding year, was held to confer on 
counties named therein absolute pow¬ 
er to borrow money in amount not 
exceeding limitation therein speci¬ 
fied to be used for any lawful coun¬ 
ty purpose and not merely to supply 
casual deficiencies in revenue as 
against contention that power was 
conditioned on ability of county to 
repay loans out of taxes received 
during current year.—^Mayer v. 
Adams, supra. 

1& Tenn—^Bank of Erin v. Houston 
County, 6 Tenn App. 638, 644, citing 
Corpus Juris. 

16 C J. p 673 note 26 

*<Fower to borrow money is not an 
incident to local political govern¬ 
ment, and upon principle a county 
can not exercise it in the absence of 
express authority of law so to do” 
—Strodtman v Menard County, 56 
I11.APP 120, 126, affirmed 41 N.B. 778. 
168 Ill. 165 

Power to raise money by taxation 

does not imply power to borrow mon¬ 
ey.—^Butts County v. Jackson Bank¬ 
ing Co, 60 SB. 149, 129 Ga 801, 121 
Am SR. 244, 16 LRA.,lsr.S, 667. 

19. Ga —^Butts County v. Jackson 
Banking Co., supra. 
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of such a prohibition, the legislature msy enact laws 
authorizing or requiring counties to borrow money 
withm the limits specified.20 

Where such authority is given by constitutional 
provision or statute, it must be exercised in the 
manner,and within the limits ,22 and for the pur¬ 
poses, see subdivision c of this section, prescribed. 

Money may not be borrowed by a count}' for the 
purpose of paying debts illegally contracted.22 A 
prohibition against making new loans until loans 
made in previous years have been paid is not violat¬ 
ed by a loan made for the purpose of paying war¬ 
rants outstanding in a previous year.24 

Where the county is authorized to obtain a loan, 
the person loaning the money need not pay it to the 
county treasurer and take a receipt therefor, in 
accordance with general statutory provisions, but 
he may pay it to the clerk of the county board.25 

As to whether money borrowed by a county with¬ 
out authority may be recovered back as money had 


and received, there is a conflict of authority, some 
cases holding that such an action is maintainable, 2 ® 
and others, that it is not 2" Where a loan is author¬ 
ized in certain cases and on the taking of certain 
proceedings, and the county has received the benefit 
of money paid to it by virtue of the loan, it is es¬ 
topped from questioning the regularity of its own 
proceedings 2S 

c. Purpose of Indebtedness or Loan 

No county indebtedness can be incurred or loan 
made for any but a properly authorized and lawful pur¬ 
pose, ordinarily a county purpose. 

No indebtedness can be incurred, or loan or ex¬ 
penditure made, by a county for any but a properly 
authorized and lawful purpose 29 Counties are or¬ 
dinarily prohibited from incurring indebtedness for 
other than county purposes and, where such prohi¬ 
bition is contained in a constitutional provision the 
legislature is without power to require a county to 
incur any indebtedness for other than such pur- 
pose.29 Within the limits prescribed by constitu- 


ProbibitloiL Inapplicable 

‘TLawa 1921, c. 48. § 17. creating 
Harding county and authorizing spe¬ 
cial tax levy, and anticipation of 
the collection thereof, in order to 
effectuate the primary inteijt, object, 
and purpose of the act, held not in 
violation of Const art 9, § 10, for¬ 
bidding county to borrow money, ex¬ 
cept to erect necessary public build¬ 
ings or to construct public roads and 
bridges, in that the Legislature, 
having power to create new counties, 
could authorize new county to Incur 
financial obligations necessary to en¬ 
able It to function as a complete mu¬ 
nicipal subdivision of the state”— j 
State V Southern Pac Co., 281 P 29, 
34 N.M 306 

20. Mo—Thomas v. Buchanan Coun¬ 
ty, 61 SW2d 96, 330 Mo 627. 

N T.—^People v. Oneida County, 73 
N.TS 1098, 36 Misc 697, afllrmed 
74 NTS 1142, 68 AppDiv. 660, 
affirmed 62 N.E 1092. 170 N.Y. 106 
Utah—Scott v. Salt Lake County, 
196 P. 1022, 58 Utah 26 
Statute Uxoited to one county not tau 
valid 

Statute authorizing county to bor¬ 
row money for current indebtedness 
or expenses was held not unconstitu¬ 
tional because limited to one county 
—Nashville, C & St L Ry. v. Obion 
County, 39 S.W2d 747, 162 Tenn. 604 
31. N.T—^People ex rel Moody En¬ 
gineering Co V Hamilton, 17 8 N T 
S. 702, 108 Misc. 686 
Tenn.—^Trotter v. Paterson, 60 S.W 
2d 149, 166 Tenn 142 
Tempogravy loans prohlbltad 
Proposal by board of supervisors 
of Rockland County, after the con¬ 
struction and furnishing of a tuber¬ 


culosis hospital at a cost exceeding 
the amount fixed by the vote author¬ 
izing such action, to raise forty thou¬ 
sand dollars, by temporary loan not 
included in the tax budget was in 
violation of General Municipal Law 
§ 6, so that county treasurer was 
justified in refusing to honor board’s 
drafts, and an application by holder 
for a peremptory wnt of mandamus 
to compel their payment must be de¬ 
nied —^People ex rel Moody Engi¬ 
neering Co V. Hamilton, 178 NT.S 
702, 108 Misc. 585 

22. Ga—^Baker v, Rockdale County, 
130 SE 684, 161 Ga 245 

N T —^People ex rel Moody Engineer¬ 
ing Co V, Hamilton, 178 N.T S 702, 
108 Misc 685. 

Pa —^Myers v. Lancaster County 
Commissioners, 9 Pa Dist & Co. 
139. 

Tenn—^Trotter v. Peterson, 60 S.W. 
2d 149. 166 Tenn. 142 

23. Ky,—^Tartar v. Wesley, 252 S. 
W. 109, 200 Ky 14, 

24. Ga—J. G McCrory Co. of Geor¬ 

gia V Board of Com'rs of Roads 
and Revenues of Pulton County, 
170 S E 18, 22, 177 Ga 242, ^ 

Beason. for rule 

“The constitution does not prohibit 
I new loans being made when there are 
outstanding warrants issued during 
the previous year. The existence of 
outstanding warrants does not neces¬ 
sarily prove that there are outstand¬ 
ing loans made in such year”—J 
G. McCrory Co of Georgia v Board 
of Com’rs of Roads and Revenues of 
Pulton County, supra. 

25. Pa—^Pottsville Safe-Deposit Bank 
V Schuylkill County, 42 A, 539, 190 
Pa 188. 


26. Ga—^Butts County v Jackson 
Banking Co. 60 SB 149. 129 Ga. 
801, 121 Am SR 244, 15 LRA, 
NS, 667 and note 

NC — ^Da\is V. Stokes County, 74 N. 
C 374 

27. Mich —^^IcCurdy v Shiawassee 
County, 118 NW. 625, 164 Mich 
550 

15 C J. p 574 note 30. 

28. Nev—San Francisco First Nat 
Bank v. Nye County, 145 P. 932, 
38 Nev. 123, AnnCas.l917C 1196. 

29. US—^Farmers' Loan & Trust 
Co of New York v Wilcox County, 
Ga, D C Ga., 284 P 866. affirmed, 
CCA, 287 P. 809, certiorari denied 
43 S Ct. 703, 262 U.S. 765, 67 L Ed 
1217 

Ga—Baker v, Rockdale County, 130 
SE 684, 161 Ga 245 
Ky.—Stratton v. Jessamine County, 
77 S.W 2d 955, 267 Ky. 302. 

Bxpense of making tax dnpUcata 
Under GemCode S 6548, providing 
only for raising the necessary money 
with which to defray expenses of 
making up valid tax duplicate for 
1917 county commissioners were 
without power, on March 4, 1918, to 
borrow money and issue certificates 
of indebtedness with which to pay 
expense of making up another du¬ 
plicate for 1917 since a duplicate for 
such year had already been made.— 
Board of Com’rs of Butler County 
V. State, 9 Ohio App 105. 

30. NY.—Village of Kenmore v. 
Erie County, 169 NB 637, 252 N. 
T. 48/, affirming 235 N.Y.S. 713, 134 
Misc 482. 

XnAetytadness imposed by legisla¬ 
ture on the county is included in 
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tional and statutory provisions, counties may incur 
indebtedness for any lawful county public pur- 
pose.3l Where valid statutory provisions exist 
regulating the same, indebtedness may be incurred 
for such purposes as are provided therein.^^ If 
the purpose for which a debt is created is a county 
purpose, it does not violate a constitutional restric¬ 
tion on indebtedness to “strictly county purposes” 
because it is to be performed concurrently with a 
state or city.33 

In some jurisdictions by “county purposes” is 
meant governmental purposes,^^ the test of which 
is whether it is to preserve the health, good order, 
and peace ®f the community.35 

Under some constitutional provisions no indebt¬ 
edness can be incurred for a purpose not included 


20 C.J.S. 

in those for which the constitution authorizes the 
levying of a tax.®® 

d. Persons Authorized 

Only authorized offlciala may Incur Indebtedness on 
behalf of a county. 

Indebtedness may be incurred on behalf of a 
county only by such officials as are authorized by 

law.®7 

e. Compliance with Condilaons (Generally 

Compliance with all constitutional and statutory coni- 
ditions IS necessary before Indebtedness may be incurred 
by a county. 

No indebtedness can be incurred on behalf of a 
county without compliance with aU the conditions 


COUNTIES 


such a constitutional prohibition — 
Village of Kenmore v- Brie County, 
supra. 

31. Mo—State ex rel Clark County 

V Hackmann, 218 SW 318, 280 
Mo 686 

Payment of valid oounty ludehted.. 
nerss IS a “county public purpose**— 
State ex rel. Clark County v. Hack¬ 
mann, supra. 

32. W.Va.—State v. Greenbrier Coun¬ 
ty Court, 117 SB 136, 93 WVa 
481. 

Debts 9x>t violative of public policy 
The creation of a debt or demand 
against a county court, under Code 
1918 c 32A § 21, sec 1300, for the 
purpose of apprehending violators of 
the prohibition laws is not contrary 
to, but IS pursuant to, public policy 
as declared by the acts of the legis¬ 
lature dealing with the subject of 
prohibition —State v, Greenbrier 
County Court, supra. 

Audit of books 

Under Code 1919 §§ 2719, 2728, 

board of supervisors of county had 
authority to order audit of books 
or accounts of school board and ap¬ 
propriate public funds therefor — 
Ernst & Ernst v Patrick County, 164 
S E 643, 168 Va 666 

33. Wash—Grant v Evans, 1 P.2d 
852, 163 Wash 484. 

34. —^Village of Kenmore v. 
Erie County, 169 NB 637, 262 N 
T 437, affirming 235 NTS 713, 
134 Misc 482—^Town of Amherst 

V Erie County, 268 N.T.S 76, 236 
AppDiv. 68, modifying 266 NY. 
S 786, 143 Misc 540, motion grant¬ 
ed 268 NTS 1076, 236 App Div. 
776, affirmed 183 NB 861, 260 N. 

V 361—Whaley v Monroe Coun¬ 
ty, 267 NTS. 296, 236 App.Div 
334. 


AdvasLoes to villages aad towns dis¬ 
tinguished 

(1) Statute reauinng county to 
collect and advance unpaid village 
taxes was held violative of consti¬ 
tutional prohibition against indebt¬ 
edness for other than ‘‘county pur¬ 
pose,** since furnishing money which 
the village may use for purposes not 
governmental nor of state concern is 
not a “county purpose**—^Village of 
Kenmore v Erie County, 169 NE 
637, 262 NY 437, affirming 236 N 
Y.S 713, 134 Misc 482. 

<2) Such constitutional provision is 
not violated by such a proviso relat¬ 
ing to a town, a county having the 
power to incur indebtedness to make 
good to a town what it lacks, in col¬ 
lected taxes, of enough to meet its 
town budget—^Town of Amherst v 
Brie County, 258 NTS 76, 236 App 
Div 68, modifying 266 NTS 786, 
143 Misc 640, motion granted 268 
NTS 1076, 236 AppDiv 776, affirm¬ 
ed 183 N.E 861, 260 N T 861. 

(3) Similarly, a statute authoriz¬ 
ing county to bid and pay for land 
at foreclosure sale, money to be used 
to pay portion of taxes and assess¬ 
ments levied against land to raise 
money for town purposes, does not 
violate constitutional provision pro¬ 
hibiting county from incurring indebt¬ 
edness for other than county purpose, 
such expenditure being for a county 
purpose—^Whaley v Monroe County, 
267 NTS. 296, 236 App.Div. 334, 

35. NY —Town of Amherst v. Brie 
County, 268 NTS 76, 236 App. 
Div. 68, modifying 266 N.Y S. 785, 

. 143 Misc. 640, motion granted 268 
NTS 1075, 236 App.Div. 776, af¬ 
firmed 183 NB 861, 260 NY 361. 

36. Ga,—^Vincent v. MacNeill, 198 S. 
E 68, 186 Ga 427 

Contract for flnanoial survey 
No payment should be made by the 
county on a contract for a financial 
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survey of the county, such contract 
not being for a purpose included m 
those for which the constitution au¬ 
thorizes the levying of a tax.—^Vin¬ 
cent V. MacNeill, supra 

37. Ala—^Escambia County v Dixie 
Chemical Products Co, 166 So 631, 
229 Ala 287. 

Ky—Gross v Fiscal Court of Jeffer¬ 
son County, 9 S W 2d 1006, 225 Ky. 
641 

Okl —^Board of Com*rs of Adair 
County V Morns Disinfecting Co, 
299 P. 431, 148 Okl 127 

Change of policy not pnweiimed 

Established policy to reQuire coun¬ 
ty obligations to be created by fiscal 
court will not be presumed changed 
by act creating purchasing agent, 
if such act can be fairly read as not 
inconsistent with former act.—Gross 
V Fiscal Court of Jefferson County, 
9 SW2d 1006, 226 Ky 641. 

Attorney’s fees and costs 

Other officials than county commis¬ 
sioners, without whose consent ap¬ 
peal was prosecuted in countys be¬ 
half, had power to create indebted¬ 
ness against county for costs and 
attorney's fees when authorized by 
statute to do so—Colbert County v 
Tennessee Valley Bank, 144 So 803, 
225 Ala 632. 

Oonnty commissioners alone can 
accept sanitary material for cleaning 
county 3 ail so as to bind county 
when no appropriation is made orig¬ 
inally, and sheriff cannot do so.— 
Escambia County v Dixie Chemical 
Products Co, 166 So 631, 229 Ala. 
287 

XTse withoiiA cunotion of county 
commissioners of sanitary material 
purchased by sheriff for cleaning 
county jail was held to impose no im¬ 
plied liability on county—^Escambia 
County v Dixie Chemical Products 
Co, supra. 
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imposed by the constitutional or statutory provi¬ 
sions relating thereto 38 

§ 223. Limitation of Amoimt 

a. In general 

b. Particular limitations 

a. In Gleneral 

Constrtutfonal and statutory provisions frequently 
limit the anMunt of indebtedness that may validly be 
Incurred or contracted by a county. No statute may be 
enacted which imposes or authorizes a county debt in 
violation of such a constitutional provision 

In many of the states the amount of indebtedness 
which may be contracted or incurred by a county is 
expressly limited by the constitution or by the stat¬ 
utes of such states, or, as is sometimes the case, 
both by constitution and by statute ,3® and the lim¬ 
itation may be found in a provision which is also a 
grant of power,ih which case the power granted 
must be exercised within the limits fixed.^^ Such 
limitations apply distributively and not collective¬ 
ly 42 Where contained in a constitution such a 
provision has been held to be mandatory, and not 


merely a rtstnction on the power of the legisla¬ 
ture, nothing being left to the discretion of the leg¬ 
islature, judiciary, or administrative officials ;^3 and 
such a provision is considered to be self-executing 
and to require no legislation to give it effect.**^ 

Such provisions should be liberally construed to 
accomplish their wholesome purpose,'*® and be strict¬ 
ly enforcedIn determining the validity of a 
statute in the light of a constitutional limitation on 
indebtedness, the constitution should be construed 
as a whole so as to allow significance to each and 
every part of it if this can be done by any fair and 
reasonable intendment,and in determining the va¬ 
lidity of a county indebtedness the constitutional 
limitations must be read together.^^ 

Some of the constitutional provisions are consid¬ 
ered to be in the nature of a limitation, rather than 
a grant of power,^3 in which case the legislature 
may, within the limits of the prohibition, extend,®® 
as well as restrict,the maximum debt limit of a 
county, but, where the constitution does not so re¬ 
quire, the legislature need not impose a limitation 
on county indebtedness ®3 Statutes imposing limits 


38. Miss —^Toler v. liove, 154 So 
711, 170 Miss 252. 

Tex —Colomal Trust Co v Hill 
County, ComApp, 294 SW 516, 
reversing, CivApp, 288 SW 849. 

39. U S —^Vincennes Bridge Co v 
Board of County Com'rs of Atoka 
County, Okl, Okl, 248 F 93, 160 
CCA 233 

Or—J. M Dougan Co. v Van Riper, 
198 P. 897, 109 Or. 254. 

15 CJ p 674 note 32 

Purpose 

(1) The purpose of constitutional 
provisions limiting the indebtedness 
of counties is to curb the improvi¬ 
dent creation of debts by counties, 
and thus to protect the taxpayers 
against excessive and unnecessary 
burdens —Gunter v, Hackworth, 62 

So. 101, 182 Ala 205—^Hagan v. Lime¬ 
stone County Comrs Ct, 49 So. 417, 
160 Ala 644, 37 LRA,NS, 1027 

(2) Another purpose is to secure 

the credit of counties when they 
have occasion to borrow money or to 
contract indebtedness withm the lim¬ 
its prescribed.—Gunter v. Hackworth, 
supra. I 

Duty to observe 

County fiscal court has duty to 
observe constitutional limits against 
incurring of indebtedness —Hockley 
V Carter County, 101 S W 2d 928. 267 
Ky 250 

m tezxitories 

(1) In the case of territories this 
limitation is sometimes imposed by 
act of congress —McRae v. Cochise 


County, 44 P 299, 6 Ariz 26—16 C 
J p 574 note 34. 

(2) The limitation imposed by the 
act of July 30, 1886 does not become 
operative until the county is organ¬ 
ized and there is an assessment 
therein for county and territorial 
taxation —^Roger Mills County v 
Sauer, 58 P 625, 8 Okl, 409—16 CJ 
p 574 note 36. 

40. Ky.—^Bird v. Asher, 186 SW, 
663, 170 Ky 726 

Mo—State ex rel Gilpin v. Smith, 
96 SW2d 40, 339 Mo 194. 

41- Ohio,—State v Pierce, 117 NB 
6, 96 Ohio St. 44. 

42. W Va —Sanders v Raleigh Coun¬ 
ty Court, 174 S.B 878, 116 WVa 
187 

43. Ky.—^Payne v. City of Coving¬ 
ton, 123 SW2d 1046, 276 Ky. 380 

44 Ky—^Payne v City of Coving¬ 
ton, supra 

45. Ky—^Payne v City of Coving¬ 
ton, supra. 

48. Okl—^Boardman Co. v Board of 
Com*rs of Bllis County, 276 P 474, 
136 Okl 86 

47. N.C—^Fidelity Bank of Durham, 
111 SB 612, 183 NC 373. 

401 . Ky—^Payne v. City of Coving¬ 
ton, 123 S W 2d 1046, 276 Ky. 380— 
Hall V. Fiscal Court of Fleming 
County, 39 SW.2d 666, 239 Ky. 425. 

49. US—^Vincennes Bridge Co v. 
Board of Com'rs of Atoka Coun¬ 
ty, Okl, 248 F 93, 160 CCA 233 

Mont.—^Heckman v. Custer County, 
223 P. 916, 70 Mont. 84. 
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Okl—Trapp v Dykes. 282 P 882, 140 
Okl 63 

W.Va—Sanders v Raleigh County 
Court, 174 SE 878, 115 WVa 187 

50. Mont—State v Dawson County, 
286 P 125, 87 Mont, 122. 

Baising debt Umit 

It has been held that a legislature 
possessing the power to raise the 
debt limit of a county when a war¬ 
rant, void by reason of being is¬ 
sued in excess of such limit, is is¬ 
sued, may afterward validate such 
warrant—^Daggett v. Lynch. 54 P- 
1095, 18 Utah 49 

51. US—^Vincennes Bridge Co v 
Board of County Corners of Atoka 
County, Okl., 248 P 93, 160 C C.A 
233 

Mont—State v Dawson County, 286 
P. 126, 87 Mont 122—^Heckman v 
Custer County, 223 P. 916, 70 

Mont. 84 

15 C J. P 574 note 36 [a]. 

Peafcmc ti on. of bonds 

Statutes authorizing county com¬ 
missioners to destroy county bonds 
after purpose thereof ceases were 
held not violative of constitutional 
provision regarding creating indebt¬ 
edness—Trapp V. Dykes, 282 P. 882, 
140 Okl 63. 

52. Fla—^Escambia County v. Port 
of Pensacola Pilot Comrs. Bd, 42 
So 697, 52 Fla. 197, 120 Am S.R. 
196 

Mmn—^Alexander v Mclnnis, 151 N. 
W 899, 129 Mmn 166. 

16 C J p 574 note 37. 
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on county indebtedness are valid when there is no self-liquidating projects under which debts incurred 
constitutional limitation, or when they are in ac- are made payable only out of the revenues of such 
cord with constitutional limitations.53 projects have been held not to violate constitutional 

, , j . restnctions on the amount of indebtedness that may 
Where the limitation on county indeDtedness is incurred 5® 
by constitutional provision, no valid statute incon¬ 
sistent therewith can be enacted,54 and statutes au- Constitutional or statutory limitations on state 
thonzmg or requiring a county to incur indebted- indebtedness are not operative as a limit on the 
ness in excess of the limit fixed by the constitution, right of counties to incur indebtedness,5? nor is 
or burdening with further liabilities a county which constitutional limitation on the taxing power a lim- 
has already reached the constitutional limit of in- itation on the power to contract a debt.58 Also 
debtedness, are invalid.55 Statutes providing for constitutional limitations placed on the county offi- 


53. Miss—^Monroe County v. Strong. 

29 So 530, 78 Miss 565. 

16 C J P 674 note 36 

54 ^ Okl —^Protest of Kansas City 
Southern Ry Co, 11 P.2d 600, 167 
OkL 246 

Or.—Hansen v Malheur County, 86 
P 2d 964, 160 Or 679 
Pa.—^Myers v. Lancaster County 
Commissioners, 9 Pa Dist & Co. 
139 

Statutes not authorizing' or creatlngr 
excess debts 

(1) Statute authonzingr construc¬ 
tion of huildinfir at state tuberculosis 
sanitarium and providing for issu¬ 
ance of bonds payable out of earn¬ 
ings of sanitarium derived in part 
from payments of county for care of 
poor patients was held not unconsti¬ 
tutional as permitting county to in¬ 
cur liability m excess of ten thou¬ 
sand dollars without approval of mar- 
jority of electors, since amount pay¬ 
able by county to sanitarium was 
contingent on number of patients 
from county treated there, and was 
not “fixed indebtedness ”—State ex 
rel Hawkins v. State Board of Ex- 
ammers, 35 P 2d 116, 97 Mont. 441 

(2) Pub Loc.Laws Ex Sess 1924 c 
46 § 1, giving authority to county 
to take over and keep up certain 
highway and levy tax therefor, was 
held not invalid as pledging the faith 
of county, except for necessary ex¬ 
pense, without a vote of a majority 
of the qualified electors therein un¬ 
der Const, art 7 § 7—^Hill v Board 
of Corners of Gates County, 129 SE 
164, 190 NC 123 

(8) The' amount advanced by the 
state to counties under L 1921 c 147, 
to enable them to erect the huild- 
mgs necessary to maintain the six- 
month school required by the consti¬ 
tution, does not create a debt in vio¬ 
lation of, and IS not subject to, Const 
art 7 5 7, prohibiting municipal cor¬ 
porations from contracting debts ex¬ 
cept for necessary expenses, unless 
approved by a majority of the qual¬ 
ified voters, since that section, when 
liberally construed as a part of the 
entire constitution, cannot he held to 
apply to a state-wide measure under¬ 
taken in obedience to the mandate 
of another provision in the consti¬ 


tution—Lacy V Fidelity Bank of 
Durham, 111 SB. 612, 183 NO 373 
(4) Statute authorizing payment 
for reconstruction or repair of coun¬ 
ty bridges damaged or destroyed by 
flood was held not to authorize cre¬ 
ation of indebtedness exceeding reve¬ 
nue for road and bridge purposes for 
fiscal year—^Excise Board of Carter 
County v Chicago, H I. & P. Ry Co, 

8 P 2d 1037, 162 Okl. 120 

(6) The statutes creating housing 
authorities for purpose of slum clear¬ 
ance and construction of dwellings 
for persons of low income, and spe¬ 
cifically providing that obligations of 
the housing authority shall not con¬ 
stitute a debt of any county, and 
exempting such governmental units 
from liability, are not violative of 
constitutional provisions relating to 
d^ebt limits for counties—^Dornan v 
Philadelphia Housing Authority, 200 
A, 834, 331 Pa 209 

(6) Under statute empowering 
county to sell its real estate, and 
constitutional provision grouping 
counties, cities, and towns together 
on question of indebtedness, where 
county’s bonded indebtedness was at 
Its maximum and revenues just cov¬ 
ered governmental operations, coun¬ 
ty was held authorized to raise mon¬ 
ey to construct new courthouse, by 
conveying its realty to corporation 
organized for that purpose which had 
power to borrow money secured by 
mortgage on the realty, to issue 
bonds, and rent realty back to coun¬ 
ty, as against contention of taxpay¬ 
er, seeking to enjoin plan, that coun¬ 
ty waJ 3 distinguished from other 
units for which such procedure had 
been previously recommended and 
that It was unauthorized for county 
—^Sizemore v Clay County, 105 SW 
2d 841, 268 Ky 712 

Act merging coimties 

L.1929 p 661, providing for merger 
of counties and for transfer of in¬ 
debtedness, held not to provide for 
enlarged county’s “incurring new 
debt” within oonstltutional provision 
limiting indebtedness —^Hmes v. 
Etheridge, 162 SB 113, 173 Ga 870. 
Creation, of nohool district 
Statute providing for creation of 
school districts without regard to 
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county lines was held not violative 
of constitutional provision limiting 
debts of counties—Sharpe v Alston 
Consol. School. 160 SB 374, 173 Ga. 
345 

55. Mo—State v. Gordon, 176 SW. 

1, 265 Mo 181 
16 C J p 674 note 38 

56;. Ga.—^Miller v Head, 198 SB 
680, 186 Ga 694 

Pa —Tranter v Allegheny. County 
Authority, 173 A 289, 316 Pa. 66 
Waterwork system 

(1) The revenue certificate law 
providing for the establishment and 
maintenance of revenue-producing 
undertakings, and resolution of au¬ 
thorities of Cobb County, which had 
for its purpose the establishment 
and maintenance of a waterworks 
system in accordance with the stat¬ 
ute, and which provided that revenue 
certificates should be paid entirely 
from revenue, were not unconstitu¬ 
tional as violating provisions limit¬ 
ing powers of counties and munici¬ 
palities in relation to debt —^Miller v. 
Head, 198 SE 680, 186 Ga 694 

(2) The section of the revenue cei> 
tiflcate law providing that the cost 
of validation proceeding, including 
fee of solicitor general, should be 
paid in any event by the municipali¬ 
ty IS not unconstitutional under sec¬ 
tion of constitution limiting powers 
of counties and municipalities in re¬ 
lation to debt—Miller v Head, su¬ 
pra 

Oreatiom of public corporation 
Statute authorizing public corpo¬ 
ration to take over highways for 
purpose of making self-liquidating 
improvements with federal aid, and 
authorizing corporation to pledge 
revenues of property taken for loans 
was held not void as creating “debt 
of county’^ within constitutional pro¬ 
vision limiting indebtedness.—Tran¬ 
ter V Allegheny County Authority, 
178 A 289, 316 Pa 65 

57. Okl.—City of Madill v. Dabney, 
285 P 832. 142 Okl 92. 

16 C J p 576 note 89 

68. Ill —St. Hedwig’s Industrial 
School for Girls v Cook County. 
124 N E 629, 289 111. 432 
16 C.J. P 676 note 40. 
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cials are to be distinguished from other limitations 
placed on the people themselves 5® 

The power of a county to incur indebtedness 
cannot be exercised in violation of any prohibition 
or limitation thereof, either express or implied,®^ 
and debts incurred in violation thereof are usually 
held void and unenforceable,sometimes by rea¬ 


son of express provision to such effect,the form 
which such prohibited debt takes being immateri¬ 
al.®® Persons entering into contracts with a county 
are bound to take notice of constitutional and stat¬ 
utory limitations on county indebtedness,®4 such 
provisions becoming part of the contract of indebt¬ 
edness.®® Hence, where absolutely void, a debt 


59. Ky.—^Nelson County Fiscal Ct. 
V McCrocklin, 194 S.W. 323, 176 
Ky 199 

Wash—State v. Clausen, 143 P 876, 
82 Wash 137. 

e<K Ark —Polk County v Mena 
Star Co, 298 SW 1002, 175 Ark 
76 

15 C J p 575 note 42. 

61. Ala —^Moody v. Terrell-Hedges 
Co, 78 So 639, 16 AlaApp 441, 
certiorari denied State v. Moody, 
80 So 828, 202 Ala. 444 
Ark —Miller County v Blocker, 90 
SW2d 218. 192 Ark 101—Cook v 
Shackleford, 90 SW2d 216, 192 
Ark 44—Skinner & Kennedy Sta¬ 
tionery Co V Crawford County, 
82 SW2d 22, 190 Ark 883—Polk 
County V Mena Star Co, 298 SW 
1002, 175 Ark. 76—Dixie Culvert 
Mfg Co V Perry County, 294 S 
W 381, 174 Ark 107 
Cal —^Rideout v Fich, 280 P. 140, 100 
Cal.App 135 

Fla—^Martin County v. Hansen, 149 
So. 616, 111 Fla 40. 

Idaho—Mittry v Bonneville County, 
222 P 292, 38 Idaho 306 
Ky.—Jackson County v Madden, 112 
SW2d 986, 271 Ky 635—Hockley 
V, Carter County, 101 SW2d 928, 
267 Ky 260—Tartar v. Wesley, 
252 SW 109, 200 Ky. 14 
Okl—J. B Klein Iron & Foundry 
Co V, Board of Com'rs of Canadian 
County, 61 P2d 1065. 178 Okl 
72—^Excise Board of Carter Coun- j 
ty V Chicago, R I & P. Ry Co., | 
3 P2d 1037, 152 Okl 120—Board- 
man Co V Board of Com’rs of El¬ 
lis County, 276 P 474, 136 Okl. 85— 
Doyle V Board of County Com’rs 
of Le Flore County, 229 P. 586, 103 
Okl. 171. 

Issuance of oouuty waziraats based 
thereon void contract adds nothingr to 
validity —Stanfield v. BViddle, 60 S 
W.2d 237, 186 Ark. 873. 

Proof necessary 

In road contractor's action agrainst 
county for balance due, defended on 
the ground that the contract was 
, void, because indebtedness incurred 
thereby was in excess of the coun¬ 
ty’s revenue for the year, in viola¬ 
tion of Const. § 167, the county did 
not establish such defense by mere¬ 
ly showing what it received and ex¬ 
pended for the year, but was re¬ 
quired to show the state of the coun¬ 
ty’s finances at the date when the 
contract was * made, by proving the 
indebtedness incurred prior to the 


making of the contract, and the total. 
of the county's fixed constitutional 
and statutory expenses for the bal¬ 
ance of the year, and “was also re¬ 
quired to prove the county's income 
for the year by proof of the revenue 
collectable under the highest tax 
rate allowed by law, the final assess¬ 
ment of all assessable property m 
the county, and any other revenues 
that the county would receive during 
the year, including the cash it then 
had on hand—^Durrett Const. Co v 
Caldwell County, 244 S.W. 409, 196 
Ky 168 

Partial vahdity 

County cannot complain of judg¬ 
ment enjoining payment of more 
than ten thousand dollars on forty 
thousand dollar bridge contract on 
ground that contract must be treated 
as whole, where contractor does not 
complain thereof —Hogan v. Lee 
Fiscal Court, 29 S W.2d 611, 236 
Ky 100 

In subsequent years 
Contracts by county officials for 
the payment, for services rendered 
I and merchandise furmshed, from 
county general revenue fund in ex¬ 
cess of general revenues for respec¬ 
tive years were held void and unen¬ 
forceable in subsequent years when 
fund was sufficient to meet such con¬ 
tracts.—Cook V. Shackleford, 90 S. 
W 2d 216, 192 Ark. 44. 

Beld void as to county only 
Okl—Board of Com'rs of McCurtain 
County V. Western Bank & Office 
Supply Go, 254 P. 741, 122 OkL 
244 

Evasion by subsequent contract 

Where a contract to install electric 
light fixtures in a county courthouse 
was illegal under Const 1901 § 224, 
a subsequent contract, whereby the 
county leased the fixtures, being 
founded on the prior contract, was 
likewise illegal and void—^Moody v 
Terrell-Hedges Co, 78 So. 639, 161 
Ala App 441, certiorari denied State 
V. Moody, 80 So. 828, 202 Ala. 444. 

62. US.—^Dexter Horton Trust, etc. 
Bank v Clearwater County, D.C. 
Idaho, 236 F 743. 

N.M —State V Board of County 
Com'rs of Colfax County, 267 P. 
72, 33 NM 340—Sena v Board of 
Com'rs of Guadelupe County, 202 
P 984, 27 N.M. 461. 
indfibtadnesB to state excepted 
Statute making county indebted- 
oess over funds of current year void 
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does not apply to indebtedness to 
state —State v Board of County 
Com'rs of Colfax County, 267 P. 72, 
33 X M. 34Q 

63. Ky—Carman v. Hickman Coun¬ 
ty. 215 S.W. 408, 186 Ky. 630. 

Appropxiatlou 

(1) The mere appropriation of 
funds by a fiscal court is not the 
creation of a debt, unless the order 
making the appropriation, or some 
other order to be used in connection 
with or as a part of it, contains mat¬ 
ter showing that the real purpose of 
the appropriation was to create a 
debt in some manner or form.— 
Carman v Hickman County, supra. 

(2) V^Tiere the intent is to incur a 
debt, the county cannot do so in ex¬ 
cess of constitutional limitation by 
appropriating money for a specified 
purpose—Carman v. Hickman Coun¬ 
ty, supra 

64. Ga—Baker v. Rockdale Coun¬ 
ty, 130 SE 684. 161 Ga 246 

Ky —Payne v. City of Covington. 

123 SW2d 1045, 276 Ky 380. 

Okl —News Dispatch Printing & 
Audit Co V Board of Com'rs of 
Adair County. 57 P2d 1166, 177 
Okl 162—Shawnee News Co. v. 
Board of Com'rs of Pottawatomie 
County, 46 P 2d 568, 178 Okl 106— 
Anadarko Funeral Home v Scarth, 
46 P2d 639, 173 Okl 103—Graves 
V. Board of Com'rs of Cimarron 
County, 39 P.2d 532, 170 Okl. 282 
—Buxton, etc, Stationery Co v. 
Craig County, 155 P. 216 
Va.—^American-La France & Foamite 
Industries v. Arlington County, 
178 SE. 783, 164 Va 1. 

Effect of recital of facts by coimty 

(1) When facts on which county 
can borrow money are matters of 
public record, county commissioners 
cannot make conclusive recitals of 
facts, and lenders of money to coun¬ 
ty must search the records—^Baker 
V Rockdale County, 130 S E. 684, 
161 Ga. 245 

(2) Recitals In resolution and 
statement attached to note given by 
county for loan were held sufficient 
to charge purchaser with notice of 
Illegality of loan, in view of Civ. 
Code 1910 S 4291.—Baker v. Rock¬ 
dale County, supra. 

6& Okl—^Board of Com'rs of Mc¬ 
Curtain County V. Western Bank & 
Office Supply Co., 254 P. 741, 122 
Okl. 244. 
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contracted in violation of the limitations cannot 
thereafter be ratified,®® nor can there be any re¬ 
covery thereon on any theory of quantum meruit or 
other equitable consideration,®'^ nor can the proper¬ 
ty which the county has retained be recovered®® 

When the limit prescribed by constitution or stat¬ 
ute has been reached, the county has no further ca¬ 
pacity to make contracts out of which additional 
burdens may arise; as to such contracts it may be 
said that the county has no existence,®® and that it 
IS under the same legal obligation not to pay claims 
based on such illegal contracts as it is to pay its 
legal and valid obligations Nevertheless a con¬ 
stitutional limitation of county indebtedness not be¬ 
ing self-acting, the protection of its provisions must 
be invoked at the proper time and in the proper 
mode 

That the county may increase its indebtedness for 


a particular purpose without violating the consti¬ 
tutional limitation does not require it to do so.*^^ 

Limitations on issuance of bonds see infra § 259. 
Limitations on issuance of warrants and certificates 
of indebtedness see supra § 249. 

h. Particular Limitations 

Limitations ^ county indebtedness vary in the dif¬ 
ferent states, and sometimes in the same states at differ¬ 
ent times or in regard to different classes of indebted¬ 
ness. 

Limitations on county indebtedness vary in the 
different states, and sometimes in the same states 
at different times or in regard to different classes 
of indebtedness, some constitutional and statutory 
provisions limiting the indebtedness of a county to 
a certain designated amount,'^® others limiting it to 
a certain per cent of the real or assessed value of 
the taxable property in the county,^^ while another 


66. CaJ—^Rideout v Bich, 280 P 
140, 100 CalApp 135. 

BeMon. for role 

"Ratification presupposes a pow¬ 
er equivalent to previous authority" 
—^Rideout V Bich, supra 
By BTibBeaiLeiLt agreamenit 

County's agreement to pay difCei^ 
ence between that paid and purchase 
price for real property could not 
validate previous contract incumngr 
indebtedness exceeding* county’s in¬ 
come for year.—^Rideout v. Bich, su¬ 
pra. 

Taxpayers not estopped 

The fact of payment of claims al¬ 
lowed beyond the constitutional limit 
of a county's indebtedness does not 
estop taxpayers of the county from 
asserting the invalidity of other 
claims of the same nature outstand¬ 
ing, since county officials have no 
power of ratification as to such lia¬ 
bilities —Municipal Security Co. v 
Baker County, 64 P. 174, 33 Or. 838. 

67. Ala —^Moody v. Terrell-Hedges 
Co, 78 So 639, 16 AlaApp. 441, 
certiorari denied State v. Moody, 
80 So 828, 202 Ala 444 

Okl—J B. Klein Iron & Foundry Co 
V. Board of Com'rs of Canadian 
County, 61 P2d 1066, 178 OkL 72 
—Board of Com'rs of McCurta^n 
County V Western Bank & Office 
Supply Co, 264 P 741, 122 Okl 
244 

Va—Amencan-La France & Foamite 
Industries v Arlington County, 
178 S H 783, 164 Va. 1 
"The absolute lack of power to 
contract such indebtedness bars 
every form of action and every legal 
device by which recovery is sought" 
—^Excise Board of Carter County v 
Chicago, R I & P Ry Co., 3 P 2d 
1087, 1038, 162 Okl 120 
See, however, a case holding that, 
where county in exercise of its 


legitimate powers to rent poor farm 
obtains possession of land with crops 
growing thereon belonging to anoth¬ 
er, under contract of purchase void 
as attempting to exceed the constitu¬ 
tional debt limitation of the county, 
county IS nevertheless liable to own¬ 
er of land for its rental value, and 
for the value of crops consumed 
for maintenance of the farm and its 
live stock ^—^Bailey v Miller County, 
102 SB 178, 24 GaApp 746. 

68. Ark—^Dixie Culvert Mfg. Co v 
Perry County, 12 S W 2d 10, 178 
Ark 464. 

Okl.—J. B Klem Iron & Foundry Co 
V Board of Com'rs of Canadian 
County, 61 P 2d 1066, 178 Okl 
72—^Board of Com'rs of McCur- 
tain County v. Western Bank & 
Office Supply Co, 264 P. 741, 122 
Okl 244. 

66. Utah —^Pardee v. Salt Lake 
County, 118 P 122, 39 Utah 482, 36 
L R A ,N S , 377, Ann Cas 1913B 200 
15 C J p 676 note 44 

70. Fla—^Martin County v Hansen, 
149 So 616, 111 Fla 40 

Okl—^Buxton, etc. Stationery Co. v. 

Craig County. 166 P 216. 

Beoovery of payments made 

County, by agreeing to pay differ¬ 
ence between that paid under previ¬ 
ous illegal contract and purchase 
price of real property, could not 
waive return of money illegally paid 
—^Rideout V Bich, 280 P. 140, 100 
Cal.App 135 

71. U S —L^tna L. Ins Co v. Lyon 
County, CCIowa, 44 F 329, af¬ 
firmed 16 set. 1087, 169 US. 246. 
40 LBd 14jl. 

72. Okl —^Deal v. Excise Board of 
Pontotoc County, 64 P 2d 869, 179 
Okl 73—^Boajfi of Com'rs of Ok¬ 
mulgee County V Jenness, 61 P,2d 
724, 178 OkL 64 
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Bxeroise of discretion 
Where commissioners In good 
faith and in exercise of sound dis¬ 
cretion reduced budget allowance of 
county treasurer and clerk, court 
could not direct increase of allow¬ 
ance so as to permit employment of 
additional help on ground that coun¬ 
ty could further increase its indebt¬ 
edness beyond constitutional limit — 
State ex rel. Trask v. Gleason, 45 P. 
2d 610, 182 Wash 181. 

73. Or —State ex rel. Umatilla 
County V Davis, 86 P2d 379, re¬ 
hearing denied 88 P2d 314—^Brew¬ 
ster V Deschutes County, 1 P.2d 
607, 137 Or 100 
16 C,J. p 676 note 54. 

Amount for single purpose 
Mont—State v. Patch, 210 P. 748, 64 
Mont 565 

74L Ala—^Lawrence County v. Hy- 
ers, 168 So 740, 229 Ala 641— 
Moody V. Gunter, 84 So 831, 203 
Ala 655. 

Ga.—Vincent v MacNeill, 198 SB. 
68, 186 Ga 427. 

Ind —Bennett v. Spencer County 
Bridge Commission, 13 NE2d 647, 
213 Ind 520 

Mont—State v Dawson County, 286 
P 126, 87 Mont 122. 

Okl—^Protest of Kansas City South¬ 
ern Ry. Co., 11 P2d 600, 167 Okl. 
246. 

Pa.—Tranter v. Allegheny County 
Authority, 173 A 289, 816 Pa 65, 
SD—Schomer v Scott, 274 NW 666, 
65 SD 353 

Wash—Kruesel v. Collin, 17 P 2d 864. 

171 Wash 200. 

16 C J. p 676 note 56. 

Effect of subsequent legislation 
(1) County Budget Act did not im¬ 
pliedly repeal earlier statute relat¬ 
ing to creation of indebtedness by 
county on theory that terms were 
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common provision is that the amount of indebted- i any year the income and revenue provided for such 
ness which a county may incur shall not exceed m year,"^® shall not exceed in any year the taxes for 


irreconcilable —^Kruesel v Collm» 

supra. 

(2) Act prohibiting counties from 

becoming indebted to an amount 
exceeding one and one-half per cent 
of last assessed valuation of taxa¬ 
ble property without assent of three- 
fifths of voters was modified and 
amended by budget law —^Rummens i 
V Evans, 13 P2d 26, 168 Wash | 
627. I 

XlLtent of UmitattoxL i 

Intent of constitutional provision j 
that no county shall be allowed to 
become indebted for any purpose to 
an amount which, including exist¬ 
ing indebtedness, shall exceed ten 
per cent of assessed valuation of 
realty of county or city was to pre¬ 
vent creation of an excessive debt, 
carrying charges of which would fall 
on current revenues, and principal on 
posterity—^McCabe v Gross. 8 NE 
2d 269, 274 NT 39. Ill ALR 638. 
reargument denied 10 N B 2d 576, 
274 N T. 611 

Assessed value 

(1) Under Const 1901 S 224. it is 
the assessed value of the property 
in the county, not its actual or cash 
value, that is the test —^Potts v 
Court of Com'rs of Conecuh County, 
82 So. 550, 203 Ala 800. 

C2) By “Assessed value" thereun¬ 
der, is meant value of property as¬ 
sessed for taxation, the value on 
which the tax rate is imposed for 
the production of taxes—Smith v 
Austin, 76 So 404. 200 Ala 472. 

(3) Under Const Amendm No 290, 
Acts 1923 p 694, “assessed values" 
are values of property subject to tax¬ 
ation—Crow V General Cable Corpo¬ 
ration, 187 So 667. 223 Ala 611 

(4) Under Const. § 158, the limit of 
indebtedness which may be incurred 
by county should be estimated by 
assessments made as provided by 
law, and not by opinion of witnesses 
as to what a future assessment may 
be —^Nelson v. Williamsburg Inde¬ 
pendent Graded School Dist, 97 S.W. 
2d 814, 265 Ky 792 

Assessed value as fnU cash value 

Const art 18 § 6, forbidding in¬ 
debtedness to exceed a specified per¬ 
cent of the value of the taxable prop¬ 
erty to be ascertained by the last as¬ 
sessment, was construed to refer to 
the full cash value of the taxable 
property, when tahen in light of a 
preexisting statute reauirmg prop¬ 
erty to be assessed at its full cash 
value for purposes of taxation, the 
value of taxable property and as¬ 
sessed valuation meaning the same 
thing—State v Dawson County, 286 
P 126, 87 Mont 122—State v Board 
of Corners of Hill County, 186 P. 456, 
66 Mont. 887. 


Time indebtedness created as test 

(1) Under Const ait 13 5 5. re¬ 
quiring the constitutional limit of 
indebtedness of a county to be ascer¬ 
tained by the last assessment for 
state and county taxes, where a 
county's taxable property as shown 
by the 1918 assessment roll was sev¬ 
enteen million dollars, and by the 
1919 assessment roll was forty-six 
million dollars, the limit of in¬ 
debtedness must be computed on the 
1919 assessment roll in determining 
whether indebtedness ordered at an 
election September 2, 1919, which 
when computed on the 1918 roll 
would be excessive, exceeded the 
debt limit, notwithstanding that 
at such time the 1919 assessment roll 
was not completed the additional in¬ 
debtedness coming into existence 
only on the issuance of the bonds 
or warrants therefor —State v 
Board of Com'rs of Hill County, su¬ 
pra. 

(2) In the above case, it was held 
that L1919 p 112 c 51, dealing only 
with imposition of taxes after the 
assessment is completed and in the 
hands of the county clerk and in¬ 
volving mere ministerial duties, does 
not apply to assessments of prop¬ 
erty for the determination of the 
assessed valuation m computing the 
constitutional limit of indebtedness 
of a county —State v. Board of 
Com’rs of Hill County, supra. 

75. U S —^Farson v Board of Educa¬ 
tion of Perry County, CCAKy, 
100 F 2d 974—^Vincennes Bridge 
Co V Board of County Com'rs of 
Atoka County, Okl, 248 F. 93, 160 
CCA. 233. 

Ark—^Taylor v, J. A Riggs Tractor 
Co, 122 SW.2d 608, 197 Ark. 394— 
Johnson County v Ladd, 106 S W 
2d 616, 194 Ark 1165—^Miller Coun¬ 
ty V Blocker, 90 SW.2d 218. 192 
Ark. 101—Cook v Shackleford, 90 | 
SW2d 216, 192 Ark. 44—Skinner 
& Kennedy Stationery Co v. Craw¬ 
ford County, 82 S W 2d 22, 190 Ark. 
883—Stanfield v Friddle, 60 S.W. 
2d 237, 183 Ark. 873—^Polk County 

V. Mena Star Co., 298 S W. 1008, 
176 Ark 76—^Nelson v. Walker, 279 
SW 11, 170 Ark. 170—Kirk v. 
High, 273 SW 389. 169 Ark. 152, 
41 A L R 782. 

CaL—Southern Service Co v. Los 
Angeles County, 82 P 2d 397—^Los 
Angeles County v. Payne, 66 P.2d 
668, 8 C8Ll.2d 663—San Francisco 
Sulphur Co. v. Contra Costa Coun¬ 
ty, 276 P 670, 207 Cal 1—Rideout 
v Eich, 250 F. 140, 100 CaLApp. 
136. 

Ky —^Payne v. City of Covington, 
123 S.W2d 1046, 276 Ky 380— 
Jackson County v. Madden, 112 .S. 

W. 2d 986, 271 Ky 686—Hockley v. 
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Carter County, 101 S W-Sd 928, 2«T 
Ky 260—Hughes v Eison, 228 S. 
W 676, 190 Ky. 661—Carman v 
Hickman, 216 SW 408, 185 Ky. 
630 

Mo—^Ebert v. Jackson County, 70 S 
W2d 918—Watson v. Kerr, 270 S 
W 692, 312 Mo 549. 

NM—Sena v Board of Com'rs of 
Guadalupe County, 202 P 984, 
27 NM 461 

Okl—Board of Com'rs of Pottawa¬ 
tomie County V A C Da\ is & 
Sons, 86 P2d 782, 184 Okl 258— 
News Dispatch Printing & Audit 
Co v Board of Com’rs of Adair 
County, 57 P 2d 1166, 177 Okl 
162. 

15 C J. p 575 note 56. 

“Limitation placed upon the coun¬ 
ties and the agents thereof is that 
the counties must live within their 
annual income derived from a maxi¬ 
mum constitutional tax levy In 
other vrorda, the limit of the amount 
for which a county may contract in 
any one fiscal year is the difference 
between the amount of its necessary 
governmental expenses, or fixed 
charges in running its government, 
and the total county re\enue which 
can be deri\ed from levying and col¬ 
lecting county taxes in any one year- 
Therefore, the court has said that it 
was the intention of the people by 
organic law to put the counties of 
the state, so far as the future is con¬ 
cerned, upon a cash basis "—Lake v 
Tatum, 1 S.W2d 554, 666, 175 Ark- 
90. 

Xtatent 

(1) The constitutional limitation 
on indebtedness of counties and mu¬ 
nicipalities manifests intent to per¬ 
petuate the “pay-as-you-go" plan of 
government m subordinate branches 
mentioned, and to prevent fiscal 
authorities from incurring obliga¬ 
tions in excess of revenue actually 
provided for.—Payne v City of Cov¬ 
ington. 123 SW2d 1045, 276 Ky 880. 

(2) Constitutional provision invali¬ 
dating any indebtedness incurred by 
county m excess of income and rev¬ 
enue provided for current year is in¬ 
tended to require municipalities to 
carry on corporate operations on 
cash plan—^News Dispatch Printing 
& Audit Co. v Board of Com'rs of 
Adair County, 67 P 2d 1156, 177 Okl- 
162 

Test of validity of obligatiosi 

Validity of county liability subject 
to constitutional provision prohibit¬ 
ing indebtedness exceeding county's 
mcome and revenue for present fiscal 
year depends on whether there were 
unappropriated revenues when such 
liability was incurred, and, such pro¬ 
vision Is not violated if revenues 
equivalent in amount to liability con- 
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the current year.*^^ In some states, it is only after 
the constitutional debt limit has been reached that 
current expenditures of a county must be kept with¬ 
in the current tax levy or revenues for the year *^7 

Statutes in some jurisdictions prohibit the crea¬ 
tion of a debt unless there is sufficient money in the 
particular fund from which the allowance is or must 
be made to pay such debt.^S 

'§ 224. - Computation or Ascertainment 

a. Determining existing indebtedness 


b. Time when indebtedness computed or 

validity determined 

c. Consideration of assets or funds 

available 

a. Determiziing Existing Indebtedness 

Generally, all valid'outstanding indebtedness, not ex¬ 
cepted from the limitations by constitution or statute is 
considered In computing the aggregate indebtedness of 
the county. 

Generally, all the valid outstanding indebtedness 
not excepted from the limitations by express pro¬ 
vision or by construction must be considered in de¬ 
termining the aggregate amount of indebtedness,79 


tracted have been provided —^Los 
Angreles County v. Payne, 66 P Sd 
'668, 8 Cal 2d 563 

Money aotu^y collected and be¬ 
longing* to current year as within the 
provision—Santa Water & Light 

<!o V. Sante County, 224 P 402, 
29 N.M 538 

CotULty as ^'taziiig' district” 

A county is for school purposes a 
"taxing district’* and a "municipality** 
within Kentucky constitutional pro¬ 
vision limiting indebtedness but per¬ 
mitting issuance of bonds to fund 
floating indebtedness, but county 
board of education is not, but is 
merely an arm through which the 
taxing district operates—^Parson v 
Board of Education of Perry County, 
C C A.Ky, 100 P.2d 974 
'Collectable revenue for fund 

Some provisions prohibit contracts 
^involving expenditures from a fund 
in excess of the collectable revenues 
In such fund for the year Under 
'Such a, provision, where road ma¬ 
chinery purchased by county could 
have been charged to either of two 
funds, or prorated, and funds were 
available in collectable revenues for 
payment of purchase price, that 
board of supervisors allowed claim 
for payment out of one fund which 
thereby became overdrawn would 
mot invalidate purchase contract.— 
Carl R. Miller Tractor Co, v Hope, 
257 N.W 812, 218 Iowa 1236. 

'76. Utah—Scott V Salt Lake Coun¬ 
ty. 196 P. 1022. 58 Utah 25 
W Va.—State v McDowell County 
Court. 128 SE. 926, 98 WVa 706 
16 C J p 576 note 67 
Cto-eral fiscal policy, outlined in 
-Const.1877 art 7 § 7 par 1, for po¬ 
litical subdivisions, such as counties 
and municipalities, is to provide a 
system of finance under which there 
can be made each year contracts for 
that year, to be paid out of taxes 
levied during the year—^Butts Coun¬ 
ity V Jackson Bankmg Co, 60 SB 
149, 129 Ga. 801, 121 Am S.R. 244. 15 
L.RA.NS., 567. , 

Basis of invalidity 

Under a constitutional provision 


■prohibiting a county from contract¬ 
ing a debt in excess of the levy 
made for the fund applicable to its 
payment the invalidity of such a 
contract by a county is not due to 
want of power In county to make 
It, but to neglect to make prior pro¬ 
vision for its payment —^Vincennes 
Bridge Co v Board of County Com*rs 
of Atoka County, Okl, Okl, 248 P 
93, 160 CCA 233 

77. S D —State v Edmunds County, 
166 N.W 96, 36 S.D. 606 

Prior to adoption of budget law 
Current expenditures of county 
need not be kept within current tax 
levy for any given year unless con¬ 
stitutional debt limit had been 
reached, at least before adoption of 
County Budget Law—^Western Sure¬ 
ty Co V Mellette County, 63 S D 
243, 267 NW. 461. 

78. Miss —^Brown v Board of Sup'rs 
of Simpson County, 187 So. 738 

Effect of enabling act 
L 1922 c 634 § 1, enabling board 
of supervisors of Smith county to 
pay in their discretion for a bridge 
erected under a void contract does 
not confiict with L 1920 c 326, pro¬ 
viding that no warrant shall be is¬ 
sued nor indebtedness incurred by 
any county unless there is suffi¬ 
cient money m the particular fund 
to pay such warrant or indebtedness, 
but merely enables the county to 
pay for such bridge, providing suffi¬ 
cient funds are at the disposition of 
the board at the time the allowance 
is made and the debt incurred — 
Jones V Little, 97 So 678, 138 Miss 
403. ‘ 

Validi'ty of statute 
Statute prohibiting a county from 
incurring indebtedness unless coun¬ 
ty has sufficient money in particular 
fund involved to pay indebtedness 
IS not violative of constitutional pro¬ 
vision vesting in county board of 
supervisors full jurisdiction over 
county roads, on ground that appli¬ 
cation of the statute might in some 
instances prohibit board from doing 
any road work, in view of fact that, 
under the statute, board is author- 
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ized to incur debts for work if au¬ 
thorized by majority of electors_ 

Edmondson v Board of Sup*rs of 
Calhoun County, Miss, 187 So 538 
Emezgenoy expenditure ezoepted 

Statute prohibiting the incurring 
of an indebtedness unless there is 
sufficient money at time in particu¬ 
lar fund from which allowance for 
payment thereof is to be made is 
inapplicable to outstanding obliga¬ 
tions incurred by county for ex¬ 
penses of emergency.—Brown v 
Board of Sup’rs of Simpson County, 
supra—Choctaw County v Tennison, 
184 So 900, 161 Miss. 66 

79. Ky—Hogan v Lee Fiscal Court, 

29 SW2d 611, 235 Ky 100 
16 C J. p 677 note 77 
Validity of indebtedziess assumed 

Court, in passing on question of_ 
whether order of county fiscal court 
contracting indebtedness is invalid, 
under Const § 167, by reason of 
existing indebtedness exceeding con¬ 
stitutional limitation will assume 
that the existing indebtedness is a 
valid indebtedness, in a case where 
only the county and an agent ap¬ 
pointed by the fiscal court are par¬ 
ties —Carman v Hickman County, 
215 S W 408. 186 Ky 630 
Vloatlug' ixLdebtedness 

(1) County’s unfunded floating in¬ 
debtedness must be considered in de¬ 
termining whether bridge contract 
created indebtedness exceeding rev¬ 
enues—Hogan V Lee Fiscal Court. 
29 S.W 2d 611, 235 Ky 100 

(2) In determining whether non¬ 
governmental expense will exceed 
constitutional limitation on county 
indebtedness, valid floating indebted¬ 
ness of county must be added to 
necessary governmental expense for 
the year, and if these items equal or 
exceed revenue for the year, an in¬ 
debtedness for a purpose not gov¬ 
ernmental cannot thereafter be in¬ 
curred—Jackson County v Madden, 
112 SW.2d 986, 271 Ky. 635 
ruuded indebtedness 

Only amount of interest on and 
sinking fund required to pay coun¬ 
ty’s funded mdebtedness may be 



20 C.J.S, 


COUNTIES 


§ 224 


while indcbtedHess incurred in violation of law is 
not to be considered.^^ Where a subscnption to an 
internal improvement is a valid county debt, see 
infra §§ 243, 245, it must be considered in deter¬ 
mining the total county indebtedness.®^ 

Under some constitutional or statutory limita¬ 
tions, debts created prior to the adoption of the 
constitution or the enactment of the statute impos¬ 
ing the limit are not to be considered,®2 while, under 
others, debts existing at the beginning of any year 
are not to be considered.®® Where current expens¬ 
es may be included in the estimate of the outstand¬ 
ing indebtedness of the county, in order that this 
may be done, it must appear either that such current 
expenses consist of salaries and other fixed charges 
necessary to the maintenance of the county gov¬ 
ernment, or arose out of binding obligations incur¬ 
red prior to the creation of the debt in question.®^ 

Of course, an indebtedness that has been paid 
should not be considered,®^ nor should unliquidated 
claims not yet presented to the county board for 
allowance Interest is not to be considered®*^ 
where it is yet to accrue,®® but is to be considered 
where it has matured and remains unpaid.®® Debts 


of a city or other independent municipal corpora¬ 
tion situated ivithin the county are not to be con¬ 
sidered in determining the indebtedness of a coun¬ 
ty,®® although it is otherwise as to the debts of a 
magisterial district so situated.®^ 

In determining the revenues and indebtedness for 
any one year, the fiscal, rather than the calendar, 
year is the one to be considered ®2 An order of 
the county board changing the fiscal year in an at¬ 
tempt to evade the statutory limitations on county 
expenditures is without any legal effect whatsoev¬ 
er.®® 

Voluntary and involuntary debts distinguished see 
infra § 225 b. 

b. Time When Indebtedness Computed or Va¬ 
lidity Determined 

Whether a debt has exceeded the constitutional or 
statutory limits Is determined as of the time when such 
debt Is created and the amount of the obligation fixed. 

In ascertaining whether a particular debt is un¬ 
enforceable because in excess of the constitutional 
or statutory limit, computation of the aggregate in¬ 
debtedness of the county must be had as of the 


charged against county m determin¬ 
ing amount of additional indebted¬ 
ness authorized—^Hogan v. Lee Fis¬ 
cal Court, 29 SW2d 611, 235 Ky. 
100 

80. IT S —Keene Five-Cent Sav 

Bank v Lyon County, C C Iowa, 90 
F. 623, affirmed 100 F 337, 40 C. 
CJi. 891, 

Ky—^Williams v Bstill County, 69 
SW2d 683, 263 Ky 417—Hogan v 
Lee Fiscal Court, 29 SW.2d 611. 
236 Ky. 100 

81. W Va —^Neale v. Wood , County 
Ct, 27 SB 370, 43 WVa 90 

82. Ala—Moody v, Gunter, 84 So. 
831, 203 Ala 666—Gunter v. Hack- 
worth, 62 So 101, 182 Ala, 206. 

16 C J p 679 note 93 
Provision construed 

(1) Const 1901 § 224, providing 
that any county having already in¬ 
curred a debt exceeding three and 
one-half per cent of its assessed 
value, which was the limitation 
placed, should be authorized to In¬ 
cur further indebtedness of one and 
one-lialf per cent, was intended by 
its framers to give relief to coun¬ 
ties which at the time of its adop¬ 
tion happened to be then indebted in 
excess of three and one-half per cent, 
but was limited to the assessment 
values then existing, and was not 
mtended to last in perpetuity and ap¬ 
ply to subsequent values—^Moody v 
Gunter, 84 So 831, 203 Ala 665. 

(2> Bonds authorized and required 
to be issued by a county prior to the 


adoption of the constitution and is¬ 
sued after its adoption were not a 
debt incurred at the date of adoption 
within Const 1901 § 224, authorizing 
a county which has already in¬ 
curred, a debt exceeding three and 
one-half per cent of its assessed 
value to incur an additional indebt¬ 
edness of one and one-half per cent 
—Gunter v Hackworth, 62 So. 101, 
182 Ala 206. 

Debts within exception 
A debt authorized or required by 
existing law to be created in the 
future IS not a debt already incurred, 
because not created, within the mean- 
mg of Const,1901 $ 224, providing 
that any county, having already in¬ 
curred a debt in excess of three and 
one-half per cent of its assessed 
value, may incur an additional in¬ 
debtedness of one and one-half per 
cent—Moody v. Gunter, 84 So 881, 
203 Ala 6S5. 

83L Ark—Miller v. State, 1 SW2d 
998, 176 Ark. 889—Polk County v 
Mena Star Co.. 298 S.W. 1002, 
175 Ark 76. 

84. Ky—Carter v. Krueger. 194 S. 
W. 668, 175 Ky 399. 

85. Ky.—^Nelson County Fiscal Ct. 
V McCroCklin, 194 SW. 828, 176 
Ky. 199. 

86. U.S —Keene Five-Cent Sav. 

Bank v Lyon County, C C Iowa, 90 
F 623. affirmed 100 F. 337, 40 
CCA- 391. 

87. Ind—Brown v. Guthrie, 114 N. 
B. 443, 185 Ind 669. 
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88. Okl—Kurn v. Helm. 77 P.2d 652,. 

182 Okl 260. 

16 CJ. p 579 note 2. 

89- Ala—O’Rear v Sartain, 69 So. 
654, 193 Ala 276. 287 

90. N.T—^Adams v. Bast River Sav. 
Inst. 32 N.B 622, 186 N.T 62, af¬ 
firming 20 N.TS. 12, 66 Hun 146. 

Exclusion of county indebtedness m 
computation of municipal indebted¬ 
ness see the C J S. title Municipal 
Corporations, also 44 C.J. p 111$ 
note 40 Ca] 

School district 

W.Va —Sanders v. Raleigh County 
Court, 174 SB 878, 880, 115 W.Va* 
187 

91. W.Va —Sanders v. Raleigh. 

County Court, supra—^Neal v 
Wood County Court, 27 S.B. 370, 
43 W.Va 90. 

"'A magisterial district 
is ... a legal nonentity, a. 
merely physical and political subdi¬ 
vision of the county's territory made 
for the purpose of electmg certain 
officers.' . . . Consequently, for 

the purpose of determining the ex¬ 
tent of county indebtedness, that of 
magisterial districts is regarded as 
that of the County"—Sanders v- 
Raleigh County Court, supra 

92. BAn —Leavenworth Nat, Bank 
V. Reilly, 166 P. 747. 97 Kan 817,. 
rehearing denied 157 P. 391, 9T 
Kan 827. 

16 C J. p 576 note 66. 

93. Kan.-r-Leavenworth Nat Bank 
i V. Reilly, supra. 
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date when the debt is actually contracted,®^ or as it 
is sometimes stated, the time when the obligation is 
created and the amount becomes fixed,®® and not a 
prior time when preliminary steps were taken,®® or 
a subsequent time when the improvement was ac¬ 
cepted and warrants issued,®^ or the time when 
pa 3 nnent is to be made,®® or when the claim is pre¬ 
sented for payment.®® On the other hand, in the 
case of an executory contract under whcch the 
amount of the obligation is not to become fixed un¬ 
til later performance, if on such later performance 
the debt limit is found to have been exceeded, such 


obligation violates the limitation even though at the 
time the contract was entered into the debt limit 
had not yet been exceeded ^ If shipment of goods 
to the county constitutes a mere offer, it is the time 
when such goods are accepted by the county which 
fixes the time when the indebtedness is incurred 
and as of when its legality is determined.^ 

Where the debt was within the limit at the time 
it was contracted, it is not invalidated by the fact 
that subsequently the funds intended for its pay¬ 
ment are diverted to other purposes,® and such debt 


94. Ga—Douglas v Austin-Western 

Hoad Machinery Co, 177 S B 912, 

180 Ga 29 

16 C J p 577 note 69 

Xiuslusloxii of expenses of year coiu 
tract 18 made 

Tinder Rev St 1899 § 6172, reoLUir- 
Ing an election to authorize the in¬ 
curring of the indebtedness, when it 
IS necessary for a county to incur 
an indebtedness, to build a court¬ 
house or jail, in excess of the totaJ 
income and revenue of the county 
provided for the year, such indebted¬ 
ness cannot be incurred without such 
election, where the ordinary current 
expenses of the county for the year, 
as enumerated in §§ 9273, 9283, equal 
such income and revenue, although, 
if only the ordinary current expenses 
accrued at the date of the contract 
for the buildings be considered, 
enough remains from the revenue of 
the year to pay for the contracted 
work —^Anderson v Ripley County, 
80 S W 263, 181 Mo 46 

Burden of proof on county 

Where a prima facie case is made, 
as for instance in an action on coun¬ 
ty warrants by the introduction of 
such warrants properly executed and 
proof of their ownership by plain¬ 
tiff, the burden of proof devolves on 
the county or other person attack¬ 
ing the indebtedness to prove that 
the limit of indebtedness was reach¬ 
ed at the time the debt was contract¬ 
ed—Rollins V Rio Grande County, 
Colo., 90 F 676, 33 CCA 181—16 
C J. p 677 note 73. 

95. Okl.—^Anadarko Funeral Home 

V Scarth, 46 P 2d 689, 641, 173 Okl. 

103. 

“All such cases fall in one of two 
classes, either <1) the contract pre¬ 
scribes a definite and certain sum 
to become payable, or (2) although 
the contract does not prescribe a 
definite and cei*tain sum to become 
payable, the plaintiff, by performing 
under the contract before the fund 
IS exhausted, thereby ci*eates cer¬ 
tainty of the amount to become due 
and payable **—Anadarko Funeral 
Home V. Scarth, supra. 


Tune of ooxnpletioo. of ooutraot Im¬ 
material 

In determining whether contract 
for construction of county highways 
was legal under statute as not in¬ 
volving expenditure of money in ex¬ 
cess of funds legally at disposal of 
county court, test was whether 
amount of money available for law¬ 
ful disposition by court at time of 
making of contract was suflacient to 
meet contract, rather than whether 
amount was sufficient at time of 
completion of contract—Dove v. 
New River & Pocahontas Consol 
Coal Co, 119 WVa 222, 193 SB. 69 
9a Ga—Douglas v. Austin-Western 
Road Machinery Co, 177 SB 912, 
180 Ga 29 

16 C J p 677 note 70 
97. Mo—Trask v Divingston Coun¬ 
ty, 109 SW 666, 210 Mo 582, 37 
LRA,NS, 1046 

sa Utah—Scott V Salt Dake Coun¬ 
ty, 196 P 1022, 58 Utah 26 

99. Okl —^Buxton, etc, Stationery 
Co. V Craig County, 166 P 216 

1. Okl—^Anadarko Funeral Home v 
Scarth, 46 P2d 639, 642, 173 Okl 
103 

Beason for rule 

“Where the contract names no 
specific sum, nor even any maximum 
sum, but leaves the amount there¬ 
of to be determined on a piecework 
basis . . It IS impossible to 

determine in the first place whether 
it IS within the amount provided by 
the appropriation, and, in the sec¬ 
ond place. It eannot become a debt 
until the amount thereof can be 
made certain The amount cannot 
be made certain until performance, 
and, if performance is postponed un¬ 
til after exhaustion of the fund, 
the debt thereby and then created 
is a debt in excess of the appropria¬ 
tion, not so much because the per¬ 
formance took place after the fund 
was exhausted, but, and this is the 
real reason, because it was imi>ossi- 
ble, before the fund was exhausted, 
to earmark any specific amount in 
said fund for payment for perform¬ 
ance under the contract, regardless 
of the time of that performance. 
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No contract can be said to be within 
the appropriation when the amount 
to be paid under said contract is ab¬ 
solutely uncertain, and does not be¬ 
come certain by performance until 
after the appropriation is gone*’— 
Anadarko Funeral Home v. Scarth, 
supra 

liability limited 

Where contract between undertak¬ 
ers and county for burial of paupers 
during fiscal year did not prescribe 
definite total sum to become paya¬ 
ble, but prescribed payment of defi¬ 
nite amount for each person buried, 
undertakers were entitled to pay¬ 
ment only for burials performed up 
to time that funds for that purpose 
became legally and validly exhaust¬ 
ed —^Anadarko Funeral Home v 
Scarth, supra 

2. Ga—^Douglas v Austin-Western 
Road Machinery Co, 177 S B 912, 
180 Ga. 29 

3. US —Cnsp County, Ga, v S J 
Groves & Sons Co , C C A Ga, 73 F 
2d 327, 96 ADR 391 

Cal.—Title Guarantee & Trust Co v 
City of Dong Beach, 47 P2d 472, 

4 Cal 2d 56 

Iowa—Carl R Miller Tractor Co v. 
Hope, 257 NW 312, 218 Iowa 
1236. 

Ky—Randolph v Shelby County, 77 

5 W 2d 961, 257 Ky 297 

NM—Capital City Bank v Board of 
Com’rs of Santa P4 County, 203 
P 636, 27 NM 641. 

Ohio.—^Board of Com'rs of Clark 
County V A. Bentley & Sons Co, 
134 N.B 441, 103 Ohio St 443 
Okl—Board of Commerce of Caddo 
County V Dawrence, 78 P 2d 669, 
182 Okl 485—^Anadarko Funeral 
Home V Scarth, 46 P 2d 639, 173 
Okl 103 

16 C J p 677 note 74. 

“The exhausting of a fund after a 
valid obligation has been incurred by 
a subsequent misappropriation of the 
money . . . may not defeat the 

claimant’s right to a judgment based 
on a previous valid claim, even 
though the misappropriation may 
prevent the satisfaction of the judg^ 
ment’’—^H. S Crocker Co v Dakc 
County, 40 P2d 931, 4 CalApp2d 29. 
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may be paid out of the taxes of the following year ^ 
Failure to levy the necessary tax up to the limit 
permitted,** or failure to collect the tax actually 
levied,® will not render invalid a debt valid when 
created 

c. Oonsideration of Assets or Funds Available 

In deternnining the total revenue available for county 
indebtedness, all taxes assessed for county purposes for 
the fiscal year as well as income derived from other 
sources may be considered. 

In computing the indebtedness of a county with 
a view to determining the validity of new debts to 
be incurred, consideration, of course, must be given 
to the assets or funds of the county available or 
which constitute the limits prescribed. All taxes 


assessed for county purposes for fiscal year have 
been said to be available assets for the purpose of 
determining the total revenue and income for such 
year.*^ In addition to taxes collected, the county 
may consider, as part of its income and revenue of 
the year, such resources, and such only, as are rea¬ 
sonably solvent and may be fairly relied on as 
equivalent to cash,® and it should make allowance 
for a loss of such a percentage of its revenue, from 
failure to collect, as will keep the expenditures for 
the year reasonably well within the amount of the 
revenue actually collected.® 

A limitation to the income and revenue of the 
year has been held to mean the income derived from 
taxes and any other source,^® and the-same has been 
held in the case of a limitation to taxes assessed.^^ 


XdabiUty for lioms fonialxod before 
fuLds exliaikBted 

A county which issued warrants 
exceeding the constitutional limit of 
indebtedness is liable for the items 
thereof that were furnished before 
the funds were exhausted, notwith¬ 
standing all the funds have been 
paid out on subsequently issued war¬ 
rants, since the debt was created 
when the services or goods were fur¬ 
nished —^Mountain Grove Bank v. 
Douglas County, 47 S W 944, 146 Mo. 
42 

Salary of county Judge 

A county judge did not lose right 
to payment of entire salary because 
twenty per cent of salary from ade¬ 
quate appropriation was paid to 
judge's stenographer with judge’s 
knowledge, since claims against ap¬ 
propriation other than for judge's 
salary could be legally paid only 
from excess in appropriation above 
amount of judge’s salary, as agamst 
contention that claim violated con¬ 
stitutional debt limitation—Board of 
Commerce of Caddo County v Law¬ 
rence, 78 P2d 669, 182 Okl 485. 
Proceeds of bond Issue 

Where county had entire proceeds 
of bond issue available for applica¬ 
tion to contract and necessary ex¬ 
tras allowable by its terms, contract 
which did not create prohibited debt 
when made was vaJid obligation of 
county, notwithstanding allowance 
for extras was made when money 
was not available because of diver¬ 
sion of bond proceeds without fault 
of contractor and when allowance ex¬ 
ceeded county's constitutional debt 
limit —Cnsp County, Gte., v. S J 
Groves & Sons Co , C.C A Ga., 73 P 2d 
327, 96 ALR 391 

Subsequent unessential indebtedness 

After a particular debt has been 
incurred, the county cannot incur 
other debts for current expenses not 
indispensably necessary to the main¬ 
tenance of the county government, 
and incliide such subsequent debts in 

20 O.J.S.-60 


Its estimated liabilities for the pur¬ 
pose of defeating the prior debt in 
question.—^Randolph v Shelby Coun¬ 
ty, 77 SW2d 961, 267 Ky 297— 
Carter v Krueger, 194 S W. 653, 176 
Ky. 399 

4. Utah—Scott V Salt Lake Coun¬ 
ty, 196 P 1022, 58 Utah 26. 

5. Ky —^Randolph v. Shelby Coun¬ 
ty, 77 SW2d 961, 267 Ky 297 

Pailnre to provide payment for pnor 
deftoit 

Failure of county to provide for 
payment of deficit created in preced¬ 
ing year out of anticipated funds for 
each year did not render invalid in¬ 
debtedness of county which was 
valid when created —^Harrison v 
Roberts, 94 SW2d 296, 264 Ky 

62. 

6- Ky—^Randolph v Shelby County, 
77 S.W'2d 961, 267 Ky. 297 

7. Cal.—^Los Angeles County v 
Payne, 66 P.2d 668, 8 Cal 2d 563 

Votal tax levy In process of ooUeo- 
tlon 

S D —Western Surety Co. v Mellette 
County, 267 NW 461, 63 S D. 243 

8. Ky.—^McCrocklin v Nelson Coun¬ 
ty Fiscal Ct, 192 SW 494, 174 
Ky 308, 313. 

16 C.J. p 576 note 69. 

Gash on hand should be applied as 
credit Item—Western Surety Co. v. 
Mellette County. 267 N.W 46i; 63 S 
D 243. 

Surplus from preceding year 

(1) “If a county has a surplus 
left at the end of any year, after 
paying all of its debts, it becomes 
in the next year an asset and may 
be counted as a part of the county's 
revenue of the next year *’—^McCrock- 
lin V Nelson County Fiscal Ct., 192 
SW 494, 174 Ky 808, 321. 

(2) But in another jurisdiction the 
contrary is held—^Williams v. More¬ 
house Parish Police Jury, 65 So. 604, 
135 La. 445 


State road fnnA 

In letting contract, to construct 
roads pursuant to state aid plan, 
with provision that county should 
pay in cash only one fourth of cost 
on completion of work, and should 
issue warrant for remainder to bear 
interest conditioned to be paid only 
when funds should be received from 
state, the county, to escape incurring 
indebtedness in excess of its “in¬ 
come’’ or its revenue for the year, 
has not the right to consider as “in¬ 
come’* the amount due from the 
state payable from year to year as 
part of cost of roads —Tartar v. 
Skaggs, 211 SW 203, 184 Ky 68— 
15 CJ. p 676 note 59 [b] 

“County farm and inflxmaxy can¬ 
not be included in such estimate. 
The maintenance of such an institu¬ 
tion for the care of the indigent and 
mfirm of the county, dependent upon 
its chanty, is as necessary as the 
maintenance of its turnpikes, public 
roads and bridges; and while it 
might, as suggested by defendants’ 
counsel, convert the property into 
cash, it would, if this were done, 
have to provide the county with an¬ 
other farm and infirmary for the 
class mentioned, and could be com¬ 
pelled by law to do so”—McCrock- 
lin V. Nelson County Fiscal Ct, 192 
S W 494, 174 Ky. 308, 313 

9. Ky—^McCrocklin v. Nelson Coun¬ 
ty Fiscal Ct, supra 

10. Okl.—^Protest of Cities Service 

Gas Co, 19 P2d 646, 162 Okl. 

131 

11. Pa—^Thayer v McCaslin, 171 A. 

898, 314 Pa. 558 

Taxes for cmrreiLt year 

In Const art 14 § 3, providing that> 
unless authorized by a vote of th6 
electors, no debt in excess of the 
“taxes” for the current year shall 
be created by any county, the word 
“taxes” means all revenue, including 
that which is uncollected—Scott v. 
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Such a limitation has been held not to mean the 
maximum levy that might have been made, but the 
levy that is actually made .^2 

Uncollected taxes, however, may properly be con¬ 
sidered a part of the revenue of the year,^^ even 
though collection cannot be enforced until the fol- 
lowmg year;i4 but the contrary is held, where no 
excuse is offered for their noncoMection, and it is 
not shown that they are collectable or that any 
steps have been, or will be, taken to enforce col- 
lection.i5 It has been held that delinquent taxes are 
not to be so considered, at least in so far as it 
figures in determining the validity of an extraordi¬ 
nary expenditure,!® this being particularly so 
where there is^no showing that the delinquent taxes 
will be promptly coHected.!'^ 

in determining the revenues of a year, taxes have 
been held to constitute part of the revenue of the 
year during which they are collected!® and not of 
the year when such taxes first fell due and pay¬ 
able,!® nor of the year when they were actually 
paid into the county treasury 2 ® 


Where the limit is a certain per cent of the tax¬ 
able property of the county, tlie amount of tax¬ 
able property is generally to be ascertained by the 
last local assessment previous to the incurring of 
the indebtedness,®! without deduction for any ex¬ 
emption m the nature of a bounty.®® 

§ 225 . - Particular Debts and Expendi¬ 

tures Subject to Limitation 

a. In general 

b. Voluntary and involuntary indebted¬ 

ness 

c Anticipating revenue 

a. In (General 

In soma jurisdictions constitutional and statutory lim¬ 
itations' on ttia amount of county indebtedness are hetd 
to apply to any and all Indebtedness created There are 
numerous instances, however, of debts which have been 
held not within, or covered by, such provisions. 

In some jurisdictions constitutional and statu¬ 
tory limitations on the amount of indebtedness 
which a county may create, are held to apply to any 
and all indebtednesses created in any manner or for 


Salt Lake Qounty, 19S P. 1022, 68 
Utah 26. 

12. Ky—Payne v City of Coving¬ 
ton, 123 SW2d 1046, 1061, 276 Ky 
330 

Karher overruled cases to the con¬ 
trary see Shearm v. Ballard County, 
108 SW.2d 292, 267 Ky 787—Hook- 
ley V Carter County, 101 S W 2d 928, 
267 Ky 260—^Hogan v Lee Fiscal 
Court, 29 SW2d 611, 235 Ky 100^ 
Pulaski County v Richardson, 9 S 
W.2d 523, 225 Ky 666—^Durrett 
Const Co V. Caldwell County, 244 S 
W. 409, 196 Ky 158—Carter v 

Krueger & Son, 194 SW 653, 176 Ky 
399—Overall v City of Madison- 
ville, 102 SW. 278, 125 Ky. 684, 81 
KyL 278. 21 L,RA,NS, 433—City 
of Providence v Providence Electric 
Light Co., 91 SW. 664, 122 Ky 237, 
23 Ky L 1015. 

13- Cal —^Los Angeles County v 
Payne, 66 P 2d 668, $ Cal.2d 663. 
Or —Coos County v. Oddy, 68 P 2d 
1064, 156 Or 646 

Beason. for mle 

“After a levy is made, the pay¬ 
ment of taxes IB regarded as a legal 
certaanty, and for the purpose of de- 
termming whether an expenditure 
would exceed the debt limit of a 
county, it wiU be assumed that the 
tax has been collected “—State ex 
rel Umatilla County v Davis, Or, 35 
P.2d 379, rehearing denied 88 P.2d 
314 

Appropsiatioa heyoiUl badget 

Oounty board’s resolution, appro¬ 
priating sum m addition to bu!dget 
appropriation for current fiscal year 
fpr relief of poor, did not rbsult in 


expenditures exceeding revenue and 
income provided for sudbi year m vio¬ 
lation of constitution, where antici¬ 
pated tax delinquency exceedmg ad¬ 
ditional sum appropriated was not 
included in tax levy or budget as 
revenue to be realized or produced 
during presexit fiscal year.—^Los An¬ 
geles County V Payne, 66 P 2d 668, 8 
Cal 2d 563. 

14. La—^Parmerville State Bank v. 
Union Parish Police Jury, 70 So 
862, 138 La 835 

15. Ky—McCrocklin v Nelson 
County Fiscal Ct., 192 SW. 494, 
174 Ky. 308 

16. Or—State ex rel UmatiUa 
County V Davis, 38 P 2d 314, deny¬ 
ing rehearmg 86 P 2d 379. 

“To hold that . . . delinquent 

taxes are to be considered as mon¬ 
ey in the treasury, as assets of the 
county, which may be deducted from 
‘the total indebtedness for the pur¬ 
pose of determining whether the con¬ 
stitutional limit of debt will be 
passed . . . would be to blind 

ourselves to the facta and to permit 
a mere legal formula to prevail over 
actualities ’Siunicipal corporations 
should not be permitted to anticipate 
their revenue to such an extent as 
to impcLir the force or nullify the 
spirit of the constitutional provision 
Umitiiig indebtedness * ”—State ex 
rel Umatilla County v. Davis Coun¬ 
ty Assessor, Or., 85 P 2d 379, 383, 
veheanng denied 88 P 2d 314. 
affect of statute 

Laws 1987 p 476 § 4, authorizing 
county to borrow money on tax stn- 
I ticipation notes, payable solely from 
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Sinking fund, in amount not exceed¬ 
ing half of uncollected taxes, does 
not authorize county to treat de- 
Imquent taxes as assets in treasury 
for purpose of determining whether 
exiienditure will create debt exceed¬ 
ing constitutional limit —State ex 
rel Umatilla County v Davis, Or., 
88 P2d 814, denying rehearing 85 P. 
2d 879. 

Bnildmg courthouse 

A county may not treat delinquent 
taxes as assets in treasury for pur¬ 
pose of determining whether expen¬ 
diture for extraordinary purpose, 
such as building courthouse, will 
create debt exceeding constitutional 
limit—State ex rel. Umatilla County 
V. Davis, 88 P 2d 314, denying re- 
Jiearing 85 P 2d 379 

17. Or —State ex rel Umatilla 
County V Davis, 88 P 2d 314, deny¬ 
ing rehearing 85 P2d 379 

la. Ark—Miller County v Blocker, 
90 S W 2d 218, 192 Ark. 101—Skin¬ 
ner & Kennedy Stationery Co v. 
Crawford County. 82 S W 2d 22, 190 
Ark. 883 

19. Ark—Skinner & Kennedy Sta¬ 
tionery Co. V Crawford County, 82 
S W 2d 22, 190 Ark. 883 . 

20. Ark—^Miller County v. Blocker, 
90 SW2d 218, 192 Ark. 101. 

21. Colo—^Lake County v. Staadley, 
49 P 23, 24 Colo. 1. 

16 CJ p 677 note 67. 

22. U S.—^Keene Five-Cent. Sav, 

Bank v. Lyon County, C C Iowa, 90 
F. 523, affirmed 100 F. 387. 40 C 
aA 391. 
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any purpose.^® In others the prohibition is held 
not to be violated by debts which can be met dur¬ 
ing the year out of money on hand which can law¬ 
fully be thus used,24 or by taxes which can be law¬ 
fully raised during such year for such purpose.25 
An appropriation or expenditure has been held not 
to create a debt within the limitation if there are 
revenues on hand to meet such appropriation.^^ 

Debts of different kinds or classes have frequent¬ 


ly been held to be without, or not covered by, the 
limitations prescribed, often because of the lan¬ 
guage of the context in which they appear; thus 
debts payable out of particular or special funds,^'^ 
or funds not considered county funds,have been 
held not to be within the particular limitations in¬ 
volved. It has been similarly so held as to obliga¬ 
tions which are not a charge on the county or coun¬ 
ty revenues,2^ as to debts authorized by a vote 


33. ‘ Ky —Payne v. City of Coving¬ 
ton, 123 SW2d 1046, 276 Ky 380 

N M —State v. Board of County 
Com’rs of Colfax County, 267 P 
340, 33 N M 340 
16 C J p 677 note 76 
SPaymentB in oxie year 
Any payment a county makes for 
any purpose during the year is part 
of expense for that year, and, where 
total revenues have been appropriat¬ 
ed and disbursed, expenditures must 
cease, officers overdrawing at their 
pen!—Kirk v High, 273 SW. 389, 
163 Ark. 162. 41 A L R 782 
PubUcatioii of delinquent tax list 
Indebtedness incurred by the coun¬ 
ty for publication of delinquent tax 
list, under L1917 c 80 S§ 1, 17, 
and Lil919 o 43 § 3, is within the 
provisions and limitations of the 
Bateman Act, Code 1916 §§ 1227-1233. 
and void, except, as it can be paid 
from revenues for the current year 
—Sena v. Board of Com’rs of Guada¬ 
lupe County, 202 P 984, 27 N.M. 
461. 

34. U.S.—Austin-Western Road Ma¬ 
chinery Co. V Payette County, C. 
G A Ga., 99 F 2d 665. 

Ga—Taylor v Lovett, 191 SE 113, 
184 Ga. 296—Settle v. Howell, 164 
S.B 189, 174 Ga. 792—King v. 
Casey. 137 S.B. 776, 164 Ga 117— 
Bird V. Franklin, 105 S.E. 834, 151 
Gcl 4. 

35. HS—^Austin-Western Road Ma¬ 
chinery Co. V. Payette County, C 
CAGa., 99 F2d 665 

Ga.—Taylor v Lovett 191 S.E. 113, 
184 Ga 296—Settle v. Howell, 164 
S.B 189, 174 Ga 792—^Blue Island 
State Bank v McRae, 140 S B 361, 
166 Ga 158—King v Casey, 137 
SB 776, 164 G.a 117—Bird v 
Franklin, 106 S B 834, 161 Ga 4 
—^Butts County v Jackson Banking 
Co, 60 S.B 149, 129 Ga 80J., 16 
LRA.N.S., 667, 21 Am.SR. 244. 
Taxes lAoluded 

(1) Under such rule, the “tax” 
meant is one which the county it¬ 
self may levy, calculated to raise a 
definite sum and uncertain only in 
the possible failure to collect, and 
would not include gasoline tax levied 
by the state, the amount of which is 
wholly uncertain.—^Austin-Western 
Road Machinery Co. v Payette Coun¬ 
ty, C C A Ga, 99 P 2d 666 

(2) However, where county con¬ 


tracted to purchase road machinery 
and issued warrant for payment at 
a time when county could lay a tax 
for road purposes which would pay 
for purchase if supplemented by part 
of county’s share of state gasoline 
tax for the preceding quarter, which 
was due to be distributed to county 
not more thaji ten days thereafter, 
county’s share of gasoline tax could 
be counted as money available so as 
to save the purchase from being a 
“debt” prohibited by provision of 
constitution limiting amount of coun¬ 
ty’ s Indebtedness —Austin-Westem 
Road Machinery Co v. Payette Coun¬ 
ty. supra * 

<3) Anticipated income to be re¬ 
ceived by county from state high¬ 
way board is not a "tax” of charac¬ 
ter contemplated by constitutional 
provision limiting county’s indebted¬ 
ness —Taylor v. Lovett, 191 S E. 118, 
184 Ga. 295 

35. Or—Coos County v Oddy, 68 P. 

2d 1064. 166 Or 546. 

37. Or,—J M Dougan Co. v. Van 
Riper, 198 P 897, 109 Or 264. 

88. Ala —^Isbell v. Shelby County, 
180 So 667, 236 Ala. 571—^Herbert 
V. Perry, 177 So. 661, 235 Ala 71— 
In re Opinion of the Justices, 168 
So 105, 230 Ala. 673. 

State highway ftmd 
Under Ark. Const. Amendm No. 
10 a contract of county for tractor 
payable out ’ of highway funds was 
held not void in exceeding revenue 
for year* since contract was not 
payable out of county funds, but 
from state funds —^Anderson v 
American State Bank, 11 S W 2d 444, 
178 Ark. 662 
State ‘^tumhaclE” fnaid 

(1) Ark Const Amendm. No 10, 
forbidding county officers from mak¬ 
ing any allowance in excess uf coun¬ 
ty “revenue” for fiscal year in which 
allowance is made, does not prohibit 
county from making contract for ex¬ 
penditures in excess of revenues de¬ 
rived or antici|5ated from turnback 
fund received by county from state 
under statute, since fund is not coun¬ 
ty fund, and is not controlled by 
such amendment —^Taylor v J A 
Riggs Tractor Co„ Ark, 122 S W.2d 
608—Ladd v. Stubblefield, 111 SW 
2d 566, 196 Ark. 261—^Anderson v 
American State Bank, 11 SW.2d 444, 
178 Ark 652 


(2) By Acts 1937 No 19$ p 686, 
however, such indebtedness was 
made improper, and in discussing 
this change the court held that, 
where constitutional amendment pro¬ 
hibited county officers from contract¬ 
ing for expenditures in excess of 
county revenues for fiscal year In 
which contract was made, and stat¬ 
ute which provided for enforcement 
of amendment added, “and hereby, 
especially ‘from* the provisions of 
Act 63 of 1931, being the County 
turnback funds, for any current fis¬ 
cal year,” word “from” would be con¬ 
strued to mean revenue arising from 
the turnback fund, so as to prevent 
the prohibited expenditures from 
such fund —Taylor v. J. A. Riggs 
Tractor Co., supra. 

(3) Where county Judge agreed to 
purchase tractor for county, to be 
paid for from turnback fund re¬ 
ceived by county from state, and 
purchase price with other contracts, 
allowances, and warrants previously 
made and issued during year m 
which agreement was made, and pay¬ 
able out of such fund, exceeded 
amount of such fund for that fiscal 
year, provision of agreement for pay¬ 
ment of tractor from prospective 
turnback funds was invalid under 
statute enacted to prevent a county’s 
expenditure fron^ exceeding its rev^ 
enues for a fiscal year, and hence 
price of tractor was payable only 
out of county’s funds presently 
available —^Taylor v. J. A. Riggs 
Tractor Co, supra. 

Coaditional contract 

Under resolution of fiscal court of 
county, adopted pursuant to Ky.St 
Suppl.1918 § 4356X —10, in further¬ 
ance of scheme to construct public 
road under state aid plan, providing 
for payment of quarter only of cost 
incurred and rest by warrant condi¬ 
tioned on payment by state of sums 
due from it, it was held that county 
would not “become indebted*' in ex¬ 
cess of one quarter of the one hun¬ 
dred thousand dollars of the cost of 
the improvement in violation of 
Const. § 157, as to incurring indebt¬ 
edness in a year in excess of annual 
revenue—Tartar v Skaggs, 211 SW. 
203, 184 Ky. 68. 

39. Idaho.—^Barnard v. Young, 261 

P. 1054, 43 Idaho 382 
Ind —^Bennett v. Spencer County 
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of the people in pursuance of a constitutional or 
statutory provision^o unless there be a further limi¬ 
tation on the total county indebtedness which may 
be incurred even on vote of the electors.^^ It is 
also held that county debt limitations do not apply 
to the apportionment of debts on the division of 
coimties,32 to the funding of a valid existing indebt¬ 
edness,38 or to loans made or debts contracted to 
meet emergencies.®4 An exception in a state con¬ 
stitution allowing a county to incur indebtedness 
in excess of the specified limit in cases of emergen¬ 
cy where the public health or safety so require is to 
be strictly construed. 3 5 Similarly a strict construc¬ 
tion is to be given an exception of debts authorized 
to be created by existing laws at the adoption of the 

constitution.® 6 

When the question is whether a new debt ex¬ 
tends the county indebtedness beyond the prescrib¬ 
ed limit, the total amount of the new debt, al¬ 
though payment is to be made in installments ex¬ 
tending over a period of years, must be added to 
the prior indebtedness of the county ®7 However, 
where during a period of years the constitutional 
prohibition is not violated m any one year, the fact 
that debts contracted in one year are in fact paid 


from the revenue of another year does not invali¬ 
date the debts contracted in either year,®® there 
being some authority for the proposition that where, 
m good faith, a county does, m anticipation of its 
proper revenue, create debts m excess of what it 
collects, this surplus debt must be carried as a debt 
to the next year and to succeeding years until 
paid, and must be taken account of as an indebted¬ 
ness of that year and succeeding years until paid, 
in exactly the same manner as if the carried-over 
debt was created m the year to which it was car¬ 
ried.®® 

Where indebtedness existing at the beginning of 
a year is not to be considered in determining the 
amount of new debts that may be incurred during 
such year, see supra § 224 a, new debts within the 
limits of the revenue and income for such year 
may be incurred,^® even though payments made on 
the old debts make it impossible to pay such new 
debts during such year 4i In such a case the debts 
may be paid out of the revenues of subsequent 
years,42 limited, however, to the extent of the sur¬ 
plus carried over from the year in which the debt 
was incurred,^® but in no event to exceed the unex- 


Bndge Commission, 13 N.!E1.2d 547, 
213 Ind 620. 

Pa—^Doman v, Philadelphia Housing* 
Authority, 200 A 834, 331 Pa 209 
ContiagexLt attoxmey^s fees 

Contract with attorneys to prose¬ 
cute suits on contingent fee basis 
against bondsmen to recover deposits 
in closed banks was held not within 
constitutional limitation on indebted¬ 
ness—^Barnard v Young, 261 P. 1054, 
43 Idaho 382. 

B^-Uuuldating project 
U.S—^Duke Power Co v. Greenwood 
County, D C S.C , 19 F Supp 932, 
affirmed, C.CA, 91 P 2d 666, cer¬ 
tiorari granted 58 S Ct 120, 802 TJ 
S 675, 82 Li.£3d 621, affirmed 58 S 
Ct. 306, 302 US 485, 82 L.Fd 
381 

30. Wash—Grant v. Fvans, 296 P. 
475, 160 Wash. 399. 

15 C J P 679 note 91 

31. Okl—Kansas City Southern Ry 
Co. 11 P2d 600, 167 OkL 246. 

32. Wyo —^In re Fremont, etc., 
County. 64 P 1073, 8 Wyo. 1. 

33. SD-—Schomer v. Scott, 274 N 
W. 556, 65 S.D. 353. 

34. Temporary loans to meet tenL. 
poraxy emergeaoiea 

Ind.—^Miller v. Dearborn County, 66 
Ind 162. 

36. Ky.—^Franklin County Fiscal Ct. 
V. Conimonwealth, 117 S.W. 801, 
139 Ky. 307. 


30. Ala—Gunter v Hackworth, 62 
So 101, 182 Ala. 205. 

15 C J p 679 note 8. 

37. Or —^Brewster v. Deschutes 

County, 1 P2d 607, 187 Or. 100 

16 C.J p 679 note 18 

38. Ky.—^Lawrence County v. Law¬ 
rence Fiscal Ct., 118 SW. 824, 130 
Ky. 687. 

39. Ky—^McCrocklin v Nelson 
County Fiscal Ct, 192 SW. 494, 
174 Ky. 308. 

See, however, a case holdmg that 
debts contracted in previous years 
should be paid out of the surplus 
earned over from previous years 
La —Williams v. Morehouse Parish 
Police Jury, 68 So. 946, 137 La. 536 
4a Ark.—^Boone County v. Skinner- 
Kennedy Stationery Co., 86 S W 2d 
18, 191 Ark 829—Miller v State, 1 
S.W2d 998, 176 Ark. 889—Polk 
County V. Mena Star Co., 298 S.W. 
1002, 176 Ark 76. 

Necessary ooiiaty espendltures 
Where contracts and allowances 
made by county court for particu¬ 
lar year did not absorb all revenue 
for that year, but county was unable 
to pay out of revenue of such year 
all allowances meurred during such 
year, because of indebtedness 
brought over from prior year, claims 
for printing expense incurred m elec¬ 
tion and for feeding of prisoners m 
jail were valid, and not in violation 
of Const. Amendm. 11, prohibiting 
contracts or allowances m any year 
exceedmg revenue from all sources 
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for that year.—^Polk County v. Mena 
Star Co, 298 S.W 1092, 176 Ark 76. 
BetennlnlJig past laidebtedaiBSs 
Where county court published or¬ 
der, in connection with constitution¬ 
al amendment respecting fiscal affairs 
of county, determining indebtedness 
of county on Oct 7, 1924, under mis¬ 
taken belief that amendment was 
“adopted” then, instead of December 
7, subseauent order correcting mis¬ 
take and determimng indebtedness 
on December 7 was held not void.— 
Caskey v Holmes, 77 S W2d 971, 190 
Ark. 188 

41- Ark—^Miller v. State, 1 SW2d 
998, 176 Ark. 889—Polk County v 
Mena Star Co, 298 S,W 1002, 176 
Ark 76 

48. Ark—Miller v State, 1 SW2d 
998, 176 Ark 889—Polk County v 
Mena Star Co, 298 S.W, 1002, 175 
Ark. 76. 

48. Ark —^Randolph County v. 

Brooks, 91 S W 2d 255, 192 Ark. 
220—Skinner & Kennedy Station¬ 
ery Co. V Crawford County, 82 S. 
W 2d 22, 190 Ark. 883. 

Under Ark. Const. Amendm. 11 § 1» 
prohibiting county court or levying 
board of county from making con¬ 
tracts or allowances in any year in 
excess of revenue from all sources 
for that year, levying board may ap¬ 
propriate total revenue and county 
court may allow claims for all rev¬ 
enue of any fiscal year, regardless of 
indebtedness existing at time of 
adoption of amendment or of other 
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pended balance of revenues on the date claim is 
adjudicated ** 

b. Volimtary and Involiuitaiy Indebtedness 

A distinction is made in some jurisdictions between 
voluntary or discretionary obligations of a county and in¬ 
voluntary obligations imposed by law, the former only 
being subject to the limitations. In others no such dis¬ 
tinction IS made. 

In considering what debts are within constitu¬ 
tional and statutory limitations as to amount, it is 
well to bear in mind that there are two classes of 
county debts and obligations, namely, voluntary 


and involuntary.45 The limitations in some juris¬ 
dictions are construed to apply to both voluntary 
obligations and to compulsory obligations imposed 
by law.4^ In some such jurisdictions, where the 
limit has been reached, involuntary obligations 
which are fixed and imposed by law are preferred 
claims; and voluntary obligations assumed or in¬ 
curred beyond the limit are invalid as to payment.^*^ 
In other jurisdictions, however, such limitations 
have been held to apply only to debts and liabilities 
voluntarily created and not to necessary county ex¬ 
penses or compulsory obligations,^® the constitution- 


indebtedness incurred subsequent 
thereto, provided same was not in 
excess of revenue for year in which 
it was incurred —Polk County v 
Mena Star Co. 298 S.W 1002. 175 
Ark 76 

44t. Ark —^Democrat Printing & 
Lithographing Co v. Crawford 
County, 86 SW2d 652, 191 Ark. 
409—Skinner & Kennedy Stationery 
Co V Crawford County, 82 S.W 2d 
22. 190 Ark 883. 

Tims status of xevesLues detemiaisd | 

Status of revenues of county 
against which claims may be al¬ 
lowed IS reckoned on dale of allow¬ 
ance or disallowance of claim by 
county court rather than date on 
which claims are filed —Democrat 
Printing & Lithographing Co v 
Crawford County, 86 S W 2d 662, 191 
Ark 409. 

Claim exoeeduig revenues 

County court could not allow state 
sanatorium’s claim against county 
for maintenance of tubercular pa¬ 
tients incurred and due when claim 
could have been constitutionally paid, 
when claim exceeded revenue for 
current fiscal year.—^Pulaski County 
V. Board of Trustees of Arkansas 
Tuberculosis Sanatorium, 52 SW.2d 
972, 186 Ark 61. 

45. tr S —Dexter Horton Trust & 
Savings Bank v. Clearwater Coun¬ 
ty, D C.Idaho. 235 F 748. affirmed 
Dexter Horton Trust and Savings 
Bank v Clearwater County, Idaho, 
248 P 401, 160 C.CA. 411. 

Ark—Polk County v. Mena Star Co., 
298 SW. 1002, 176 Ark 76. 

Or —^Brewster v Deschutes C^oun- 
ty, 1 P2d 607, 137 Or. 100. 

15 C J. p 677 note 78 
Bellnitioma 

(1) ''Legitimate county debts or 
obligations are of two classes: 
Those which are prescribed and im¬ 
posed by law, and are purely involun¬ 
tary as to the county; and those 
whieh are merely authorized by law, 
and are assumed by the county with 
some measure of discretion, at least 
as to time and amoimt”—^Brown v 
Gay-Padgett Hardware Co., 66 So 
161, 188 Ala 423. 


(2) “A voluntary indebtedness is 
one which a county is at liberty to 
evade or postpone until means axe 
provided for the payment of the ex¬ 
penses incident thereto, while an 
involuntary indebtedness is a lia¬ 
bility imposed upon a county by 
law, and which it is not privileged to 
evade or postpone”—^Wingate v. 
Clatsop County, 142 P 561, 71 Or. 
94, 98, quoted in Dexter Horton 
Trust, etc, Bank v Clearwater Coun¬ 
ty. 286 F. 748, 756. 

46. Ark—^Miller County v. Blocker, 
90 SW2d 218, 192 Ark 101—Skin¬ 
ner & Kennedy Stationery Co v. 
Crawford County. 82 S W 2d 22, 190 
Ark 883—^Nelson v. Walker, 279 N 
W 11. 170 Ark 170. 

NM—Santa F6 Water & Light Co 
V Santa F4 County, 224 P. 402, 29 
N.M. 538. 

15 C J. p 677 note 79 
Provlsloa constmed 

"Section 26, art. 10, of the Consti¬ 
tution, provides, however, that no 
county, eta, 'shall be allowed to be¬ 
come indebted, in any manner, or 
for any purpose,' in an amount in 
excess of the revenue provided. To 
hold that, notwithstanding this pro¬ 
vision, the county can become indebt¬ 
ed in excess of the revenue provid¬ 
ed, for any obligation imposed upon 
it by the Legislature, is to hold that 
this provision is not binding upon 
the Legislature. It seems to us that 
this provision means Just what it 
says; that no county shall be al¬ 
lowed to become indebted, either by 
the act of its own officers, or the act 
of the state Legislature The provi¬ 
sion is against the county being al¬ 
lowed to become indebted, and, the 
provision being in the Constitution, 
it seems to us, is binding upon all 
inferior agencies, and therefore pre¬ 
vents the Legislature from allowing 
the county to become indebted, as 
well as the county's own officers ”— 
State V Stanfield, 126 P. 239, 34 Okl. 
524, 529. 

Water aaid light 

Code 1916 5§ 1227-1233, prohibiUng 
mcurring or payment of debts which 
cannot be paid from current revenue, 
applies to debts for necessities such 
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as water and lights for use at a 
courthouse or others which may be 
arbitrarily placed against a county 
or other municipality with the same 
force as those that may be volun¬ 
tarily created by such county or mu¬ 
nicipality—Santa Fd Water & Light 
Co. V. Santa Fd County, 224 P 402, 
29 KM. 538. 

Og<art eocpeiuM 

Claims against county for expenses 
of term of circuit court after coun¬ 
ty revenues for year had been ex¬ 
hausted were held void, since con¬ 
stitutional amendment prohibiting al¬ 
lowances exceeding revenues of year 
applies to all claims either indispen¬ 
sable or permissive—^Miller County 
V Blocker, 90 SW.2d 218, 192 Ark. 
101 . 

47. Ala —^Brown v. Gay-Padgett 

Hardware Co., 66 So 161, 188 Ala* 
423 

Ark—Skinner & Kennedy Stationery 
Co. V. 6rawford County, 82 S.W. 
2d 22, 190 Ark. 883 
Ky.—^Breathitt County v Cockrell; 63 
SW.2d 920, 260 Ky 743, 92 ALB. 
626—^Livingston County v. Cross- 
1 land. 17 SW.2d 1018, 229 Ky 733. 

48. tJ.S—^Troy Kat. Bank v. Russell 
County, DC Ala, 291 F 186 

Ala—Jefferson County v. State ex 
rel. Carmichael, 170 So. 70, 233 Ala. 
148. 

Okl —^Anadarko Funeral Home v. 

Scarth, 46 P 2d 539, 173 Okl 103 
Or—^Brewster v. Deschutes County, 
1 P.2d 607, 137 Or 100 
Wash.—Sainer v Thurston County, 
44 P 2d 179, 181 Wash 662—Krues- 
sel V Collins, 17 P 2d 864, 171 
Wash 200—^Rummens v Evans, 13 
P2d 26, 168 Wash 627 
15 C.J. p 578 notes $2, 86 

X^ees of oouaty phyiridmis 

The fees earned by examining phy¬ 
sicians on county examining board, 
in performance of their official du¬ 
ties, after exhaustion of appropria¬ 
tion made for that puri>ose, are vol¬ 
untary expenses and within consti¬ 
tutional provision limiting indebted¬ 
ness —^Board of Com'rs of Tulsa 
County V Summers, 78 P.2d 409, 181 
Okl 312. 



§ 225 


COUNTIES 


20 C.J.S. 


al limitations in some states expressly excepting 
from their operation the ordinary and necessary ex¬ 
penses authorized by the general laws of the state.^® 
In some states constitutional limitations on county 
indebtedness which have been construed by the 
courts to apply only to debts and liabilities which 
the county has voluntarily created have been ex¬ 
tended by constitutional amendment so as to apply 


also to involuntary indebtedness or debts created in 
the performance of any duties or obligations im¬ 
posed on counties by the constitution or laws of the 
state.50 

In some jurisdictions compulsory or necessary 
county expenditures are considered with other ex¬ 
penditures in determining whether a nonessential 
debt is within the limits prescribed,nonessential* 


Oara of poor 

(1) In one lunsdiction a county 
was held to have the right to incur 
indebtedness for indigent relief in 
excess of constitutional debt limita¬ 
tion—Sainer v Thurston County, 44 
P2d X79, 181 Wash 652 

(2) In another, an indebtedness 
created by county commissioners as 
overseers of poor, such as indebted¬ 
ness for bunal expenses, was held 
within constitutional debt limita¬ 
tion, since not a compulsory, but 
voluntary, indebtedness.—^Anadarko 
Funeral Home v Scarth, 46 P 2d 689, 
3 78 Okl 108 

]Lease of bnilfling 

Debt arising out of contract for 
lease of building by county was held 
not ‘‘involuntary debt” unaffected by 
constitutional provision limiting in¬ 
debtedness —^Brewster v Deschutes 
County, 1 P 2d 607, 137 Or 100 

Fablic omexgesLoy 

<1) Pact that over fifty thousand 
persons in county need public aid 
was held “public emergency” war¬ 
ranting county commissioners to ap¬ 
propriate two hundred thousand dol¬ 
lars, beyond statutory debt limit of 
county for poor relief —^Rummens v, 
Evans, 13 P 2d 26, 168 Wash 627. 

(2) Fact that road district and riv¬ 
er improvement funds exist, suffi¬ 
cient to meet emergency need for 
poor relief, was held matter for ex¬ 
ercise of legislative discretion of 
county commissioners in determining 
to appropriate therefor two hundred 
thousand dollars beyond statutory 
debt limit of county—^Rummens v, 
Evans, supra 

(3) Supreme court will not disturb 
county commissioners* action in ap¬ 
propriating for poor relief two hun¬ 
dred thousand dollars beyond statu- 
toiy debt limit of county in order 
to meet grave public emergency un¬ 
less commissioners have acted arbi¬ 
trarily—^Rummens v Evans, supra 
Bepayment of Illegal tax 

The obligation of a county to re¬ 
pay an illegal tax paid under pro¬ 
test IS an obligation imposed by law, 
and not one implied in fact, so that 
an application for mandamus to com¬ 
pel the levy of a tax to pay a judg¬ 
ment for the refund of .the illegal 
tax does not seek to compel the 
county to incur an indebtedness ex¬ 
ceeding its income, contrary to Const 


art 11 § 18.—Oscar Heyman & Bro. 
V Bath. 208 P 981, 68 CaLApp 499 
Stats gasolizLe tax 

County was held liable to state for 
gasoline tax under statute taxing 
privilege of storage, including stor¬ 
age by municipal corporations, even 
though county was indebted in ex¬ 
cess of constitutional limit, the lim¬ 
itation being inapplicable to current 
obligations necessary for govern¬ 
mental operations, required by law 
to be paid, and necessary for coun¬ 
ty to function—Jefferson County v 
State ex rel Carmichael, 170 So 70, 
233 Ala 148. 

Hormal local govemmeiLtaa fimotioiis 
Although a municipality or gov¬ 
ernmental unit such as a county is 
indebted up to its constitutional lim¬ 
it, current revenues may be used 
and the legislature may direct their 
use for normal local governmental 
functions, including the maintenance i 
and operation of highways —^Bennett j 
V, Spencer County Bridge Commis¬ 
sion, 13 NB2d 647, 213 Ind. 620 

49. IJ.S —^Dexter Horton Trust & 
Savings Bank v Clearwater Coun¬ 
ty, DC Idaho, 286 F 743, affirmed 
Dexter Horton Trust & Savings 
Bank v Clearwater County, Idaho, 
248 P 401, 160 CCA 411. 

15 CJ p 678 note 

^OrdinAry aaUL neoammary axpeuses” 
ooBjflrrued 

(1) Within the meaning of such a 
constitutional provision an , expense 
IS “ordinary” if it is in an ordinary 
class, if in the ordinary course of 
the transaction of municipal busi¬ 
ness or the maintenance of munici¬ 
pal property it may and is likely to 
become necessary, and it will be as¬ 
sumed that if by law a specific duty 
is imposed and the mode of perform¬ 
ance IS prescribed, so that no discre¬ 
tion IS left with the officer, the ex¬ 
pense necessarily incurred in dis¬ 
charging the duty is a “necessary 
expense *'—^Dexter Horton Trust, etc, 
Bank v Clearwater County, D C 
Idaho, 235 P. 748 

(2) ' The purchase of a site on 
which to build a county courthouse 
is not an ordinary and necessary 
expense—Ball v Bannock County, 61 
F 464, 5 Idaho 602 

(3) The building of a bridge is not 
an ordinary and necessary expense, 
but is a matter confided to the dls- 
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cretion of the county board, and 
hence is a voluntary Indebtedness 
subject to the constitutional limita¬ 
tion—^Dunbar v Canyon County, 49 
P 409, 6 Idaho 407. 

60. Or —State v Stannard, 166 F 
671, 84 Or. 450. 

51. Ky.—^Hockley v Carter County, 
101 SW2d 928, 267 Ky 260-^dalr 
County Farm Bureau v Fiscal 
Court of Adair County, 91 SW2d 
637, 263 Ky 23—Russell County 
Fiscal Court v Russell County, 55 
SW2d 337, 246 Ky. 629—Durrett 
Const Co V Caldwell County, 244 
S W. 409, 196 Ky. 168. 

AxcthorltieB explained 

“It IS argued that necessary gov¬ 
ernmental expenses ot the taxing 
unit . . . are not to be taken in¬ 
to consideration in determining 
whether or not the limitation of in¬ 
debtedness prescribed . . has 
been exceeded, and in support of that 
proposition counsel cite and rely on 
the cases of Breathitt County v. 
Cockrell, 63 SW2d 920, 250 Ky 748, 
92 A L R 626—^Rohde v City of New¬ 
port, 66 SW2d 368,' 246 Ky 476, and 
Russell County Fiscal Court v. Rus¬ 
sell County, 56 SW2d 337, 246 Ky 
629 . Those cases simply hold 

that a particular item of indebted¬ 
ness of such subordinate taxing units 
for a strictly governmental purpose 
would not be invalid, although it, 
plus other expenditures not strictly 
governmental, for the particular 
year, would exceed the amount pre¬ 
scribed in section 167 of the Consti-^ 
tution But It does not follow that, 
after all such necessary «),nd strictly 
governmental expenses are met, the 
taxing unit may expend in addition 
thereto whatever revenue that may 
have or could have been provided 
for that particular year by its tax 
levying authority In other words, 
the revenue provided for and collect¬ 
ed for any particular year must first 
take care of all such necessary gov¬ 
ernmental expenses, and, when that 
IS done, all other expenses that are 
not absolutely necessary govern¬ 
mental expenses should be dispensed 
with if there is not sufficient reve¬ 
nue for incurring them.**—Hockley 
V Carter County, 101 S.W 2d 928, 929, 
267 Ky 260. 

BssexLtlal debt of prior year 

Expense incurred by county in car¬ 
rying on essential governmental 
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indebtedness being prohibited if the limit of in¬ 
debtedness has already been reached or will be 
passed by the incurrence of such debt,52 but com¬ 
pulsory or essential governmental indebtedness may 
be incurred, even though the debt limit has al¬ 
ready been reached.52 

c. Anticipating Revenue 

It has been held that debts may be Incurred In 
anticipation of the revenues for the current year, but not 
so with regard to the revenues of future years. 

The county may anticipate the revenue of the 
current year, and it does not contract a debt with¬ 
in the meaning of constitutional or statutory limi¬ 
tations when payment is to be made from funds 


on hand or from the taxes or other revenues of 
the current year 54 The right to anticipate cur¬ 
rent revenues is limited in some jurisdictions as to 
debts involving current or ordinary expenses of 
the county 56 The contrary has been held vdth 
respect to the income and revenue of future 
years ;56 and hence contracts providing for payment 
out of the revenues of future years are void and 
unenforceable where the restrictions limit the 
amount of indebtedness that may be incurred in any 
year to the revenues of such year.®7 

An indebtedness is not invalid merely because it 
appears at the end of the year in which it was 
created that the aggregate indebtedness for such 
year exceeded the revenues actually collected.®s 


functions, if not paid by current rev¬ 
enues, naust be carried over into suc¬ 
ceeding: year. Valid unpaid obliga^ 
tion incurred by county in discharge 
of essential Unctions of govern¬ 
ment for preceding fiscal year must 
be carried over as expenses to be met 
from meome during current year in 
determining whether employment of 
county agent and appropriation for 
salary was valid —^Russell County 
Fiscal Court v Russell County, S5 S 
W.2d 837, 246 Ky. 529 

52. Ky—Jackson County v Madden, 
112 S.W 2d 986, 271 Ky. 536 

BmoploymaiLt of ommty agents 

(1) The employment of a county 
agpTicultural agent is a matter of dis¬ 
cretion not a necessary governmental 
expense, and hence prohibited after 
the revenue and income of the year 
have been exhausted—Jackson Coun¬ 
ty v. Madden, supra. 

(2) It was similarly so Held with 
respect to the employment of other 
county agents.—^Knott County v. Mi¬ 
chael, 94 SW2d 44, 264 Ky 36^ 
Adair County Farm Bureau v Fiscal 
Court of Adair County, 91 SW2d 
637, 263 Ky 23—^Russell County Fis¬ 
cal Court V Russell County, 55 S 
W2d 337, 246 Ky. 529. 

53. Ky—Jackson County v. Madden, 
112 SW2d 986, 271 Ky 535—Bal¬ 
lard V Adair County, 104 S.W.2d 
1100, 268 Ky 347—^Hockley v. Car¬ 
ter County, 101 S W 2d 928, 267 
Ky. 250—^Russell County Fiscal 
Court V Russell County, 55 S.W 2d 
387, 246 Ky 529. 

Fees and salariies of coimty officers 
are not within constitutional limit 
on county's debt—^Breathitt County 
V Cockrell, 63 S.W2d 920, 260 Ky. 
743, 92 AI^H 626. 

64, xj S —^Troy Nat. Bank v, Russell 
County, DC Ala, 291 F. 156 
Qa—^Neal & Son v. Burch, 162 SB. 
135, 1T3 Qa 840 

Mow—^Kbert v Jackson County, 70 S 
W.2d 918—State ex rel Clark Coun¬ 


ty V Hackniian, 218 SW. 318, 28 
Mo 686 

Mont—State v. Board of Trustees 
of Missoula County High School, 7 
P2d 643, 546, 91 Mont 300, citing 
Corpus ornrls. 

Neb—Omaha Road Equipment Co v 
Thurston County, 288 NW. 919, 
122 Neb 35. 

Or—State ex rel Umatilla County v 
Davis, 85 P.2d 379, rehearing de¬ 
nied 88 P.2d 314—^Multnomah 
County V First Nat. Bank, 50 P 
2d 129, 161 Or 342. 

16 C.J. p 678 note 88 
After change of fiscal year 
County was not without authori¬ 
ty to predicate budgetary expendi¬ 
ture in certain year on anticipated 
revenues not received during six 
months' hiatus resulting from stat¬ 
utory change of fiscal year from 
calendar year to period beginning 
July 1st—^Rose v Owen County, 99 
SW2d 177, 266 Ky 422—Jefferson 
County Fiscal Court v Jefferson 
County, 78 S.W,2d 324, 267 Ky 607 

Funds on hand 

County's expenditure of cash on 
hand provided for specific purpose 
does not create “indebtedness" or “li¬ 
ability" within constitutional limita¬ 
tion.—State V Board of Trustees of 
Missoula County High School, 7 P.2d 
543, 91 Mont. 300. 

After levy 

Where court construed allegations 
that loan sought by county from 
bank for payment of old age pen¬ 
sions was budgeted and provided for 
as meaning that taxes had been lev¬ 
ied to pay loan, loan did not con¬ 
stitute “debt or liability" within con- 
stitutio-nal provision liznitmg debts 
,or liabilities of coui^ies —^Multno¬ 
mah epunty V. First Nat Bank, 50 
P.2d 12«, 161 Or 342. 

BTeoeseary soed Improvement 

County may, without creating 
“debt," contract for materials for 
necessary road improvement, paya¬ 
ble from available treasury funds or 
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taxes levied for year.—^Neal & Son 
V. Burch, 162 S.E 136, 173 Ga 840 
Gas tax which county expected to 
receive may not be considered tax 
lawfully levied during year, within 
provision limiting county's indebted¬ 
ness—^Neal & Son v. Burch, supra. 

55. Or —State ex rel Umatilla Coun¬ 
ty- V. Davis, 85 P 2d 379, rehearing 
denied 88 P 2d 314 
“A county which is indebted up 
to the constitutional limit may nev¬ 
ertheless api^ropriate its anticipated 
revenues actually assessed for the 
payment of its ordinary current ob¬ 
ligations incurred during and for the 
year for which such revenues are as¬ 
sessed and payable."—^Brown v. Gay- 
Padgett Hardware Co., 66 So 161, 
188 Ala 423, 431 
Building new courthonse 

The building of a new courthouse 
IS unusual and extraordinary and 
not an “ordinary county expense" 
within rule permitting anticipation 
of taxes in process of collection to 
meet ordinary expenses—State ex 
rel. Umatilla County v Davis, Or, 
85 P 2d 879, rehearing denied 88 P. 
2d 314. 

66b Mo—^Ebert v. Jackson County, 
70 S.W 2d 918. 

Beaae for years 

Four-year lease of Justice’s court¬ 
room to county for four thousand 
three hundred twenty dollars, paya¬ 
ble monthly in advance, created 
“debt" within constitutional prohibi¬ 
tion against indebtedness exceeding 
year's income.—^Ebert v. Jackson 
County, supra 

67. Ark—^Dixie Culvert Mfg Co. v. 
Perry County, 294 SW 381, 174 
Ark. 107 

58. Mo —^Watson v. Kerr, 279 S.W. 
692, 312 Mo. 549 

Subsequent disoovexy immatexial 

Even though indebtedness of a 
county resulting from current ex¬ 
penditures during the year reached 
such an amount at its close that at 
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If at the time of its creation-the indebtedness is 
within the income which may reasonably be antici¬ 
pated, it is valid.5 & 

While it is permissible to make an absolute as- 
sigptiment of taxes actually levied but uncollected, 
the courts will not allow counties to evade con¬ 
stitutional inhibitions by assigning the proceeds of 
tax levies for several years in the future,®^ or 
by making with a bank financial arrangements 
which m effect violate the prohibition.®^ 

§ 226 . Submission to Popular Vote 
a. In general 
b Form and requisites 

a. In General 

Constitutional or statutory provisions sometimes re¬ 


quire submission to the eiectors of the county of a ques¬ 
tion of county indebtedness, it is only debts coming 
within its terms which must be so submitted. 

Although in the absence of a constitutional in¬ 
hibition, the legislature of a state may properly au¬ 
thorize a county to create a debt for a govern¬ 
mental purpose without a submission to a vote of 
the people,®® yet in many jurisdictions the assent 
of the electors of the county at an election held for 
that purpose is required by constitution or by stat¬ 
ute to authorize or to ratify a county indebtedness 
or liability in certain instances, such as a borrowing 
of money generally or above a certain amount, or 
an incurring of indebtedness for a certain purpose, 
or an incurring of indebtedness generally or for a 
certain purpose above a certain amount or rate.®^ 
Debts incurred in violation of such provisions are 


some time duringr the year it must 
have become apparent that indebted¬ 
ness as a whole would exceed the 
income and be invalid within Const 
art 10 § 12, it cannot be held that the 
entire indebtedness, to the extent 
that it was created by the county 
court, or that which was incurred 
through its action before such sit¬ 
uation disclosed Itself, was invalid — 
Watson V Kerr, supra. ' 

59- Mo—Watson v Kerr, supra. 
33rror of judgment Imniatexlal 
Mere error in judgment in esti¬ 
mating whether total expenditures 
will be within income will not im¬ 
peach good faith of county court, but 
there must have been fraud or a pal¬ 
pable attempt to evade constitution. 
—^Watson V. Kerr, supra 

60. Colo.—^People v. May, 12 P. 838, 
9 Colo 404 

Ill—^Hodges V Crowley, 67 NE 889, 
18$ 111 306 

61. Ala —^Hagau v Limestone Coun¬ 
ty Comrs Ct, 49 So, 417, 160 Ala. 
644, 37 L.,RA,N.S, 1027, 

62. Ga—First Nat, Bank v, Owens, 
95 SE 2, 147 Ga. 699. 

16 C J. p 679 note 12. 

68. US —Sinton v Carter County, 
CaKy., 28 F 586, affirmed 7 S Ct 
660, 120 US. 617, 30 LEd 701. 

Mo.—St. Louis County Ct v. Gris¬ 
wold, 68 Mo 175 
Approval of logislatare 
A county may contract a debt and 
exceed the limitation on taxation for 
necessary expenses with the approv¬ 
al of the general assembly, with or 
without a vote of the people, as the 
general assembly may determine — 
Guire v. Board of Com*ra of Caldwell 
County, 99 SB, 430, 177 N.C. 616. 

64. U.S —Lexter Horton Trust & 
Savings Bank v Clearwater Coun¬ 
ty, Idaho, 248 F. 401, 160 CCA 


[ 411, affirming Dexter Horton Trust 

I & Savings Bank v Clearwater 
County. 236 F 743 

Cal —Southern Service Co v. Los 
Angeles County, 82 P.2d 897—^Ti¬ 
tle Guarantee & Trust Co v City 
of Long Beach, 47 P 2d 472, 4 Cal 
2d 66—San Francisco Sulphur Co 

V. Contra Costa County, 276 -P 
670, 207 Cal 1 

Ga—^Vincent v MacNeill, 198 SB 
68, 186 Ga 427—^Baker v Rock¬ 
dale County, 180 S.B 684, 161 Ga 
246—Gallon Iron Works Co v 
Marion County, 97 SB 448, 23 
GaApp 67 

Ky—^Adair County Farm Bureau v 
Fiscal Court of Adair County, 91 
S W.2d 637, 263 Ky. 23—Stratton v. 
Jessamine County, 77 SW2d 966, 
257 Ky 302—^Tartar v Wesley, 252 

5 W 109, 200 Ky 14—Carman v 
Hickman County, 215 S W 408, 186 
Ky 630 

Miss—Brown v. Board of Supers of 
Simpson County, 187 So. 738—Choc¬ 
taw County V. Tennison, 134 So 
900, 161 Miss 66 

Mo—^Elbert v Jackson County, 70 S 

W. 2d 918—State ex rel Clark Coun¬ 
ty V Hackman, 218 S W. 318, 280 
Mo 686. 

Mont.—State v. Patch, 210 P. 748, 64 
Mont 566 

NC—Sessions v Columbus County, 
200 SB 418, 214 NC 684—Royal 
V. Sampson County, 199 SB 16, 
214 NC. 269 

Okl —Board of Com'rs of Tulsa Coun¬ 
ty V. Summers, 73 P.2d 409, 181 
Okl. 312—^News Dispatch Printing 

6 Audit Co. V Board of Comers of 
Adair County, 67 P 2d 1166, 177 
Okl 162—^Protest of Kansas City 
Southern Ry Co, 11 P 2d 500, 167 
Okl. 246—^Boardman Co v Board 
of Com'rs of Bllis County. 276 P 
474, 136 Okl 86—Smartt v Board 
of County Com'rs, 169 P 1101, 67 
OkL 141, LR.A1918C 313. 
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Tex—^Winfree v Montgomery Coun¬ 
ty, CivApp, 96 SW2d 470. 

W.Va—W arden v Taylor County 
Court, 183 SE 39, 116 WVa 696 
—State v McDowell County Court, 
128 SE 926, 98 WVa 706. 

16 C J p 680 note 18 
Submission of bond issue to popular 
vote see infra § 266 
Nature of regnireaneut 
General assembly's requirement 
that the question incurring the debt 
be submitted to a vote amounts to a 
statutory restriction, and indebted¬ 
ness cannot be incurred under the 
statute unless approved by a vote 
according to the provisions thereof 
—Guire V Board of Com’rs of Cald¬ 
well County, 99 S.B 430, 177 NC 
516. 

Furpoee of statutory regulreaueut 
The purpose of L1919 Ex Sess c 
8 § 6, relating to county relief for 
inhabitants on account of unfavor¬ 
able climatic conditions, and provid¬ 
ing for an election if the estimate 
of relief required exceeds ten thou¬ 
sand dollars, and that if such esti¬ 
mate with the outstanding indebted¬ 
ness exceeds the constitutional lim¬ 
it the estimate shall be reduced, is to 
furnish a rule for the guidance of 
a county board that the expenses 
of an election shall be avoided if 
the margin between the outstanding 
indebtedness and the constitutional 
limit IS so narrow that no substan¬ 
tial amount of indebtedness is pos¬ 
sible—State V. Board of Com’rs of 
Hitl County, 186 F 458. 66 Hont 387 
Bleotion not authorixed 
Under Const art 13 § 6, providing 
that no county shall incur any in¬ 
debtedness for any single purpose to 
an amount exceeding ten thousand 
dollars without the approval of a ma¬ 
jority of the electors voting at an 
election to be provided by law, the 
maximum amount which can be loan¬ 
ed by the county to farmers under 
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li 1915 c 13, for procuring seed grain Ileum County, 288 P. 1018, 87 Mont 1 (10) Such a prohibition cannot be 


IS ten thousand dollars, since such 
act provides for application and al¬ 
lowance of a loan within a less time 
than IS required by Rev Codes ${ 
2933-2938. and L 1916 cc 122, 130, and 
L1913 c 74, and therefore no elec¬ 
tion for voting a larger amount can 
be held—State v Wiennch, 170 P. 
942, 54 Mont 390 

Debt dne after onnreiiLt year 

Contract between county and pri¬ 
vate corporation, under which a debt 
was to become due eleven months 
after contract, was inhibited by 
Const art 7 § 7 par 1, Civ Code 1910 
§ 6663, forbidding counties without 
consent of voters to incur any new 
debt except for temporary loans to 
supply casual deficiencies in revenue 
—Gallon Iron Works Co v Marion 
County, 97 SE 448, 23 GaApp 57 

Anticipated revenne from nontaac 
sources 

Under constitutional provision lim¬ 
iting county indebtedness without 
vote of electors, county officers may 
not contract a debt except as there¬ 
in authorized on ground that an¬ 
ticipated revenue from sources other 
than taxation might be used to dis¬ 
charge the mdebtedness—^Vincent v 
MacNeill, 198 SE 68, 186 Ga 427 

Measured by reduction of past hu 
debtedness 

Under constitution prohibiting 
county from contracting debts dur¬ 
ing any fiscal year to an amount 
exceeding two thirds of the amount 
by which the outstanding indebted¬ 
ness of the county shall have been 
reduced during the next preceding 
fiscal year without voters' approval, 
no reduction of '"outstanding indebt¬ 
edness" occurs by the mere collec¬ 
tion of a sinking fund, but does take 
place when actual payment is made 
to the creditor out of the sinking 
fund or other applicable revenues, 
which results in the extinction of the 
debt and leaves the creditor without 
further demands on the revenues or 
taxing powers of the county, "out¬ 
standing" meamng to remain un¬ 
touched, uncollected, unpaid, or con¬ 
stituting an effective obligation — 
Royal V Sampson County, 199 SE. 
16. 214 N.C 269 

Single purpose 

(1) Some constitutional provisions 
liimt the amount of indebtedness 
that may be mcurred for a single 
purpose without a vote of the elec¬ 
tors. "Single purpose," as used in 
constitutional provision that no coun¬ 
ty shall incur any indebtedness or 
liability for any "single purpose" to 
an amount exceeding ten thousand 
dollars without approval of a majori¬ 
ty of the electors, means one inde¬ 
pendent object or pro>ect complete m 
itself—Nelson v. Jadcson, 33 P.2d 
822, 97 Hont. 299—Bennett v. Petro- 


436 

(2) It means, according to ap¬ 
proved usage, one object, project, or 
proposition, a unit isolated from all 
others made up of elements which 
constitute an entity, something com¬ 
plete in itself, but separate and apart 
from other objects, "single" mean¬ 
ing one only, being a unit; alone, 
detached, one which is abstracted 
from others, "purpose" being that 
which one sets before him to ac¬ 
complish. an end, intention, or aim, 
object, plan, proposition, project (cit¬ 
ing Words and Phrases, Second 
Series, Purpose) —State v Patch, 210 
P 748, 64 Mont 565 

(3) Purchase of automobile patrols 
from one firm and payment for them 
on one day was not decisive of ques¬ 
tion whether county became liable 
for a single purpose so as to make 
approval of majority of electors nec¬ 
essary—^Nelson v. Jackson, supra. 

(4) Various road repair jobs over 
the county, although all on the coun¬ 
ty’s highway system, are each "sin¬ 
gle purposes," within the meaning of 
Const art 13 $ 6, limiting to ten 
thousand dollars liabilities incurra- 
ble by a county for a single purpose 
without a special election—State v 
Patch, supra 

(6) Electors* approval of purchase 
for more than ten thousand dollars 
of three automobile patrols by coun¬ 
ty commissioners for repair and 
maintenance of roads was unneces¬ 
sary, since repair and maintenance 
of county roads does not constitute a 
“single purpose" within constitution¬ 
al provision requiring electors’ ap¬ 
proval of any indebtedness or lia¬ 
bility in excess of ten thousand dol¬ 
lars for a "single purpose”—^Nelson 
V Jackson, supra 

(6) Lease of building for county 
courthouse, obligating county to 
maximum rental of nine thousand 
SIX hundred dollars, did not violate 
constitutional prohibition against in¬ 
curring indebtedness for single pur¬ 
pose exceeding ten thousand dollars 
without election.—^Bennett v Petro¬ 
leum County, supra 

(7) Lease giving county option to 
purchase property did not obligate 
county to buy nor violate constitu¬ 
tional prohibition against incurring 
indebtedness exceeding ten thousand 
dollars without election—^Bennett v 
Petroleum County, supra. 

(8) Under such a provision, the 
number of years over which the cost 
of a single project is divided is im- 
matenaL—State v. Patch, supra 

(9) Such a prohibition cannot be 
evaded by splitting the amount into 
several sums, the agrgregate of which 
IS greater than that limited by 
the proviston —^Hoffman v Gallatin 
County. 44 P. 973, 18 Mont. 224 
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evaded by the creation of artificial or 
arbitrary divisions of work which 
constitute but one project and the 
making of separate contracts cov¬ 
ering each division—State v Patch, 
supra 

Z& ArTrausaw 

(1) Since the adoption of Amendm, 
No 17 to the state constitution, a 
county cannot let contract for erect¬ 
ing courthouse or jail without elec¬ 
tor’s authorization, where county was 
unable to pay for building without 
increasing indebtedness —Boydston v. 
Condray, 36 S.W 2d 64, 183 Ark 336 
—Carter v. Cam, 14 SW.2d 250, 179 
Ark 79 

(2) Prior to such amendment, it 
was held that a limitation prohibit¬ 
ing the creation of mdebtedness be¬ 
yond the revenues of the year, does 
not prevent a contract for the con¬ 
struction of a county courthouse or 
jail, the total cost of which may 
exceed the limits of a particular 
year, if in apportioning the cost of 
such improvements over a period of 
years such apportioned cost, togeth¬ 
er with other governmental expendi¬ 
tures, does not exceed the limit of 
any one of such years—^Van Norman 
V Reynold. 9 SW2d 39, 177 Ark 
798—Kleiner v Parker. 8 S W 2d 434, 
177 Ark 671—Lake v Tatum, 1 S 
W2d 654, 175 Ark 90—Ivy v Ed¬ 
wards, 298 SW 1006, 174 Ark. 1167 
—Kirk v High, 273 SW. 389, 169 
Ark 162, 41 AL-R 782 

(3) In such case, it was held that 
the proposed issuance of all nonin- 
terest-beanng warrants for court¬ 
house, when it IS accepted, instead 
of annually for installments, did not 
invalidate contract for courthouse — 
Kleiner v Parker, supra—^Ivy v. Ed¬ 
wards, supra 

(4) Such a contract entered into in 
good faith has been held not to vio¬ 
late a constitutional prohibition 
agrainst the payment of interest.— 
Van Norman v Reynold, supra— 
Kleiner v Parker, supra. 

BfTect of elactioD. 

Where the people of a county vote 
a bond issue under St. 5 4807, for the 
purpose of building roads and 
bridges, and also vote the special 
road tax under St 1918 Suppl § 
4307bl, and both bonded indebted¬ 
ness and annual mdebtedness are in 
effect at the same time, the annual 
indebtedness cannot exceed eighty 
per cent of what will remain after 
taking care of the bonded debt — 
Collier V Bourbon Fiscal Court, 223 
SW 149, 188 Ky. 491. 

FetitioiL of alBctora 

In order for county to incur in¬ 
debtedness where there is at the time 
in the particular fund from which 
the debt must be paid insufficient 
money to do so, the qualified elec- 
,tor8 of the county must by petition 
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invalid and unenforceable,®® and recovery cannot be 
had thereon on any theory of quantum meruit or 
other equitable consideration.®® However, in ju¬ 
risdictions where such provisions obtain, no vote 
need be had on the incurring of liabilities which do 


not exceed the prescribed limit or do not come 
within the meaning of the statutory or constitution¬ 
al provisions, or which come within an exception 
thereto,®7 as, for example, m a number of juris¬ 
dictions, compulsory obligations imposed by law or 


authorize the indehtedness—^Edmond¬ 
son V Board of Supers of Calhoun 
County, Miss, 187 So 588 

65. US —^Dexter Horton Trust & 
Savings Bank v Clearwater Coun¬ 
ty. Idaho. Idaho, 248 P. 401, 160 C 
CA 411, affirming, DC, Dexter 
Horton Trust & Savings Bank v. 
Clearwater County, 236 F 743. 

Fla—Sparks v Ewing. 163 So 112, 
119, 120 Fla 620, citing Ooxims 
Juris. 

Ga—^Baker v Rockdale County, 130 
SE 684, 161 Ga 245 
Mo.—^Elbert v Jackson County, 70 S 
W2d 918—State ex rel, Clark 
County V Hackmann, 218 S W. 318, 
280 Mo 686 

Okl—Kurn v. Helm, 77 P 2d 552, 182 
Okl 260—^Deal v Excise Board of 
Pontotoc County, 64 P 2d 869, 179 
Okl 73—^Board of Com'rs of Ok¬ 
mulgee County V Jenness, 61 P 2d 
724, 178 Okl 64—Dispatch Printing 
& Audit Co V Board of Corners of 
Adair County, 67 P 2d 1166, 177 
Okl 162—^Protest of Kansas City 
Southern Ry Co., 11 P2d 500, 167 
Okl. 246—^Boardman Co v Board 
of County Corners of Ellis County, 
276 P 474, 136 Okl 86 
Va—^American-La France & Poomite 
Industries v Arlington County, 178 
S B 783, 164 Va 1. 

16 C J p 680 note 19 
Aoonmnlated debt 

Although Const § 167, limiting the 
Indebtedness of a county without an 
election, has been construed as not 
prohibiting an indebtedness which, 
through mistake or inadvertence, 
slightly exceeded the actual income 
of the county from being carried over 
to the succeeding year and consid¬ 
ered as a part of the indebtedness of 
that year, in estimating the needs 
and fixing the tax rate, it does not 
l>ermit a county to carry such excess 
from year to year and allow it to 
accumulate and increase beyond the 
total revenue and income for the 
county for any year, and such ac¬ 
cumulated indebtedness is void un¬ 
der the consUtution—^Tartar v Wes¬ 
ley. 262 SW. X09, 200 Ky 14. 

BonowliLg money 

The fiscal court of a county has no 
authority to borrow money on behalf 
of the county to pay a fioatmg debt 
of the county accumulated during 
precedmg years, which was, under 
Const S 167, void, because in ex¬ 
cess of the mdebtedness which the 
county was authorized to contract 
without the consent of two thirds of 
the voters.—^Tartar v. Wesley, supra 


Debts in dKcess of aanoimt voted 

When, by reason of Const art 8 S 
3, and Comp St §§ 3463, 3464, a 

county is forbidden to incur indebt¬ 
edness for a certain purpose with¬ 
out the authority of an election, and 
the people at an election authorize 
the issuance of bonds m a certain 
amount, the commissioners cannot in¬ 
cur a valid indebtedness for that pur¬ 
pose in excess of that amount. In 
such case, no action lies against the 
county on a claim in excess of the 
amount so authorized —^Mittry v. 
Bonneville County, 222 P. 292, 38 
Idaho 306. 

Proof of validity necessary 

Judgment cannot be recovered on 
contractual obligation of oounty in 
excess of revenue until it is plead¬ 
ed and proved or admitted that in¬ 
debtedness sued on was not contract¬ 
ed in violation of constitution‘requir¬ 
ing voters' assent —Chicago, R I 
& P. Ry Co V. Excise Board of Gar¬ 
field County, 30 P 2d 171, 167 Okl. 
414 

Void Judgment 

Judgment against county is void 
when indebtedness sued on was in¬ 
curred in violation of constitution re¬ 
quiring voters* assent and facts are 
shown by judgment roll —Chioago, R 
I. & P. Ry. Co V Excise Board of 
Garfield County, supra 
60. Okl—^Excise Board of Carter 
County V. Chicago, R I & P. Ry. 
Co. 3 P 2d 1037, 162 Okl. 120 
Beoson for mla 

One contracting with oounty is 
chargeable with notice of the lim¬ 
its on the authority of county of¬ 
ficers to incur debts send is ui pari 
delicto with them —^American-La 
France & Foamite Industries v, Ar¬ 
lington County, 178 S.B. 788, lfi4 
Va 1. 

07. Cal—San Francisco Sulphur Co 
V. Contra Costa County, 276 P 670, 
207 Cal 1. 

Ga.—-King v Casey, 137 S E. 776, 164 
Ga 117. 

Iowa—Conrad v. Shearer, 198 NW. 

633, 197 Iowa 1078. 

Ky—State Bank & Trust Co. of 
Richmond v. Madison County, 122 
SW2d 99, 276 Ky 601. 

Miss—Choctaw County v Tennison, 
134 So 900, 161 Miss 66—^Brown v 
Board of Sup'rs of Simpson Coun¬ 
ty, 187 So 738 

Mont —^Nelson v Jackson, 38 P 2d 
822, 97 Mont 209—^Bennett v Pe¬ 
troleum County, 288 P. 1018, 87 
Mont 436 

NC.—Guire v Board of Com'rs of 
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Caldwell County, 99 S B 480, 177 

NC 616 

ND—Eddy v Krekow, 209 NW 226, 

64 ND 220 
15 CJ p 680 note 20. 

rdgfatmg bridges 

Contract between power company 
and county court for supply of elec¬ 
tricity for ten years for lighting of 
bridge was not within constitution¬ 
al inhibition against contraction of 
future indebtedness without vote of 
electors since long-term mumeipal 
contrsLcts for light and water are 
excepted from constitutional inhibi¬ 
tion, provided payments due for first 
year under contracts can be made 
from current levies —^Appalachian 
Electric Power Co v. State Road 
Commission of West Virginia, 185 S. 
B. 223, 117 WVa 200 

Casual defiolendes 

<1) Const art 7 $ 7 par 1, as 
amended by L 1927 p 123. was held to 
authorize counties therein named to 
borrow amount specified for any law¬ 
ful county purpose, not merely to 
supply “casual deficiencies of reve¬ 
nue *’—^Atlanta Distributing Termi¬ 
nals V Board of Com’rs, etc, of Pul¬ 
ton County, 170 S B 62, 177 Ga 260 

(2) Under such provision, the coun¬ 
ty commissioners were held not to 
have abused discretion in contracting 
to borrow approximately two million 
dollars at one time with intention of 
paying outstanding warrants bearing 
higher interest than county was to 
pay on loan—^Atlanta. Distributing 
lermmals v Board of Com’rs, etc., 
of Fulton County, supra. 

63) Apart from the amendment re¬ 
ferred to in the preceding para¬ 
graphs, a county may make a tem¬ 
porary loan to supply “casual de- 
flcieacies of revenue” without a vote 
of the electors —^Bank of Moultrie 
V Rockdale County, 119 S E 322, 156 
Ga 600 

(4) The term “casual deficiencies,” 
means unforeseen or unexpected de- 
fLciencies or insufficient funds to meet 
unforeseen and necessary expenses — 
Citizens’ Bank of Moultrie v. Rock¬ 
dale Oounty, supra. 

(6) The word “casual” means tha+ 
happening by aocident or unknown 
cause, and “casual deficiency” means 
some unforeseen or unsuspected de¬ 
ficiency—Williams V. Sumter Coun¬ 
ty, 94 SE. 918, 21 Ga.App 716. 

(6) Such a deficiency occurs only 
when the taxes laid for a year prove 
insufficient to meet the expenses for 
that year, and such a loan Is not au- 
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necessary county expenses.®* If the restriction is I imposed on a county by the legislature are covered 
contained in a constitutional provision, obligations thereby,®® but not obligations imposed on the coun- 


thorized bot^ause the funds on hand 
are insufficient to meet current ex¬ 
penses —Commercial Trust Co of 
Hairerstown v. Laurens County, D.C. 
Ga., 267 F. 901. 

(7) A note executed by county 
commissioners pursuant to a resolu¬ 
tion reciting a casual and temporary 
deficiency, and an order for the bor¬ 
rowing of money and reciting that 
everything had been done in strict 
compliance with the constitution and 
laws, was not on its face violative 
of Const art 7 § 7 par 1, relative 
to the incurring of new debts, with¬ 
out assent of voters—Citizens' Bank 
of Moultrie v. Rockdale County, 111 
SB 434. 152 Ga. 711. 

(8) Where the purpose of a loan 
is stated to be in anticipation of 
the collection of taxes, it violates the 
constitutional limitation—^Farmers' 
Loan & Trust Co. of New York v 
Wilcox County, Ga., D C Gki, 284 F. 
866, affirmed, CCA, 287 F 809, cer¬ 
tiorari denied 43 S.Ct. 708, 262 TJ.S. 
765. 67 KBd. 1217. 

<9) County commlsslonsrs empow¬ 
ered to keep and employ chain gang 
may, when too late to levy a tax, 
incur debt for necessary tools and 
implements not exceeding constitu¬ 
tional limit, that being a “casual de¬ 
ficiency^* within Const art 7 17 par 
1 —Wilhams v, Sumter County, 94 S, 
B3 913, 21 OaApp 716. 

OTureat needs met by budget 

(1) Const art 9 S 6. prohibiting Is¬ 
suance of county bonds, without ap¬ 
proval of voters of such county, Is 
inapplicable to contracts for current 
governmental needs when executed 
m due course of authorized budgets,^ 
ry requirements.-—Tapers v. Pichard, 
169 So. 89, 124 Fla. 649. 

(2) Contracts let In contemplation 
of statute authorizing county to levy 
designated building tax for not more 
than five years for erection of jail 
are limited to county's necessities 
under strict budgetary regulation.— 
Tapers v. Pichard, supra. 

(3) Construction of county Jail un¬ 
der statute authorizing creation of 
jail building fund by levy of desig¬ 
nated building tax for not more than 
five years was necessary budgetary 
requirement of county, and hence cer¬ 
tificates of payment executed by 
board of county commissioners and 
dehvered to contractor for construc¬ 
tion of Jail and payable from Jail 
building fund were not required to 
be submitted to vote of people under 
constitution.—^Tapers v Pichard, su¬ 
pra. 

(4) The holding In the preceding 
jiaragraphs was Inai^llcable in so 
far as concerned proposal to use 


moneys received from racing com¬ 
mission to supplement possible de¬ 
ficit m building fund.—^Tapers v. 
Pichard, supra 
Pnnjding valid indebtedness 

The valid fioating debt of a coun¬ 
ty or municipality may be funded 
without a vote of the people, provid¬ 
ed the debts created were valid when 
made and not m violation of consti¬ 
tution.—Williams V. Taylor County, 
118 SW2d 626, 274 Ky. 217—Mc- 
Hargue v Laurel County, 110 SW 
2d 419, 270 Ky. 638—Hall v. Fiscal 
Court of Fleming County. 39 S W.2d 
656, 239 Ky. 425. 

08. CaL—Southern Service Co v. 

Los Angeles County, 82 P.2d 397. 
N.C.—Palmer v Haywood County, 
193 S.1S 6.68. 212 NO. 284, 113 A. 
LR. 1195—^Maxwell v. Branch | 
Banking & Trust Ce. 164 S E. $20, 
203 NC 143—Guire v. Board of 
Com'rs of Caldwell County, 99 S 
B 430, 177 N.C. 516. 

OkL—Smartt v. Board of County 
Com’rs of Craig County, 169 P. 
1101, 67 Okl. 141, L.R.A1918G 818. 
16 CJ. p 580 note 20 [a] (2)-(6). 
Matter for judicial detezminatloxL 
What are “necessary expenses” 
wlthxn constitutional provision 
against contracting debt without ap¬ 
proval of voters, except for “neces¬ 
sary expenses,” of county is ques¬ 
tion for Judicial determination.— 
Palmer v. Haywood County, 198 S 
B. 668, 212 N.C. 284, 113 A.L.1L 1195. 
WbtA oosiatitcLteB 

An expense is “necessary expense,” 
within constitutional provision 
against contracting debt without ap¬ 
proval of voters except for “neces¬ 
sary expenses” of county, where pur¬ 
pose for which expense is to be in¬ 
curred IS maintenance of public 
peace or administration of Justice, or 
purpose partakes of governmental 
nature or purports to be exercise by 
county of portion of state’s delegated 
sovereignty, that is, where it in¬ 
volves necessary governmental ex¬ 
pense—^Palmar v. Baywood County, 
supra. 

■ssentlal and discreliioiiaxy eoEpendL 
tares dlstULguisiLed 
As respects whether floating debt 
of county was validly created so as 
to Justify refunding without a vote 
of the people, a distinction is drawn 
between expenditures essential to op¬ 
eration of county government and 
expenditures which may be for pub¬ 
lic benefit, but which are discretiona¬ 
ry on part of fiscal court —^McHewgue 
V. Laurel County, 110 S.W.2d 419, 270 
E:y. 638. 

Oxnislag taxable timber las d s 
Contract for cruising taxable tim¬ 
ber lands of a county at an expense 
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considerably exceeding its yearlv 
revenue Is invalid, such expense not 
being aji ordinary and necessary ex¬ 
pense, within Idaho Const, art 8 § 3 
—^Dexter Horton Trust & Savings 
Bank v. Clearwater County, Idaho, 
248 F. 401, 160 C.CA- 411, affirming. 
D C, Dexter Horton Trust & Savings 
Bank v. Clearwater County, 236 F. 
743. 

Roads and bridges 

(1) Construction and repair of 
bridges and roads are necessary ex¬ 
penses. debts for which may be con¬ 
tracted without consent of electors. 
—^Barbour v. Wake County, 148 SE 
470, 197 N.a 314. 

(2) Debts contracted for building 
and maintaining roads are neces¬ 
sary expenses, within the exception. 
—Guire v. Board of Com’rs of Cald¬ 
well County, 99 S.E. 430, 177 N.C. 616. 

(3) PubLoc.Laws 1919 c 391 re¬ 
lating to the construction and build¬ 
ing of public roads, is supportable as 
providing for a "necessary expense*' 
within Const, art 7 § 7, prohibiting 
the levy of any tax by a county ex¬ 
cept for necessarr expenses unless 
by authority of a majority of th« 
voters therein—^Davls v Lenoir 
County. 101 S.B 260, 178 NC 668. 
Hospitals 

Building of county hospital is not 
a “necessary expense” within mean¬ 
ing of the constitution.—Sessions v 
Columbus County, 200 S E 418, 21 i 
N.C. 684—Palmer v. Haywood Coun¬ 
ty. 193 SB 668, 212 Na 284. 11.1 
A L.R. 1196. 

School buildings 

County's assumption of payment of 
bonds theretofore issued by school 
districts within county for purpose 
of erecting and equipping buildings 
was not unconstitutionaL—^Maxwell 
V. Branch Banking & Trust Co., 164 
S.B 620, 208 N.C. 143. 

69. Okl.—^Protest of Kansas City 

Southern Ry. Co., 11 P.2d 500, 167 

Okl. 246. 

Refund on tax cevtifleate 

Claim against county under act 
authorizing refund of money paid on 
tax certificate was subject to const 
tutional provision imposing limita¬ 
tion on indebtedness.—^Protest of 
Kansas City Southern Ry. Co., supra. 
EUpenaefl of sheriff's office 

The salary, mileage, and expenses 
of a shenfTs office fixed by the leg¬ 
islature are within the constitutional 
limitation.—^Protest of Kansas City 
Southern Ry. Co. supra. 

Duty imposed by statute 

Where constitution requires con¬ 
sent of electors to doing of cei*tain 
things, statute making it duty of 
public agencies to do such things 
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ty by other constitutional provisions.^O 

Where a proposition for incurring a county in¬ 
debtedness has been submitted to a vote of the 
electors as required, the county is restncted to the 
mode of financing as approved by the electorsJi 

ElecHon after petition of voters- In some juris¬ 
dictions, a petition of a specified per cent of the 
qualified voters of the county may require an elec¬ 
tion on the question of a proposed indebtedness^^ 
A statute contammg such a requirement is part 
of a contract of the county dealing with the crea¬ 
tion of an indebtedness which may have to be sub¬ 
mitted to a vote of the electors, and if rejected by 
the voters the debt proposed cannot be incurred.'^^ 

b. Form and Requisites 

An election to authorize a county indebtedness must 
be in accord with legal requirements therefor. 

An election held under such provisions must be 
in the manner provided The election must be 
duly advertised according to law,75 and the question 
must be properly submitted^® to all the voters of the 
county77 who are by the constitution qualified to 


vote.78 In some states the election must be held on 
a general election day.7S Also, to carry, the propo¬ 
sition must receive the required percentage of the 
votes cast on the specific proposition, but it need 
not receive the percentage of the votes cast at the 
election at which the proposition is submitted.®® 
An election held pursuant to a statute, the require¬ 
ments of which were violated, may be validated 
by a subsequent act of the legislature not contra- 
verting any constitutional provision. 

§ 227. Provision for Payment 

a. In general 

b. Appropriation, budget, or estimate 

a. In General 

Some constitutional and statutory provisions do not 
permit counties to incur an Indebtedness before provision 
for Its payment Is made. 

It is sometimes expressly provided by the consti¬ 
tution or statutes that counties incurring indebted¬ 
ness, or indebtedness of a particular character, shall 
at or before the time of so doing provide for the 
means of paying the same by the collection of a 


cannot obviate necessity of electors* 
consent —^Nelson v. Jackson, S3 P 2d 
822, 97 Mont 299 

70. Okl —^Protest of Kansas City 

Southern Ry. Co, 11 P2d 600, 157 
Okl 246—Smartt v Board of 

Com*rs of Craig County, 169 P 
1101, 67 Okl 141, L.RA1918C 813 

Bxpesuws of shenff’s office 

The feeding and care of prisoners 
IS imposed by the constitution on the 
sheriff, the cost thereof not being 
subject to the constitutional limita¬ 
tion—Protest of Kansas City South¬ 
ern Ry Co , 11 P 2d 500, 167 Okl 246 
—Smartt v Board of County Com*rs 
of Craig County, 169 P 1101, 67 Okl. 
141, LRA1918C 313 
BSauLteoAiLce of jail is a duty im¬ 
posed by the constitution on the 
county commissioners and hence is 
not within the limitation —Protest of 
Kansas City Southern Ry Co., 11 P. 
2d 500, 157 Okl 246. 

71. W.Va.—Warden v Taylor Coun¬ 
ty Court, 183 SB 39, 116 WVa. 
695 

Bxcom tax levy 

County court could not finance con¬ 
struction of county hospital by bor¬ 
rowing and bonding plan, where 
project presented for approval of 
people was for financing by excess 
tax levies—Warden v. Taylor Coun¬ 
ty Court, supra 

73. PatagTnliitng suAoiaoioy of potl. 
turn 

Determination by commissioners* 
court that petition asking that mat¬ 
ter of proposed improvements be 


submitted to county election .con¬ 
tained the requisite number of qtuali- 
fled voters for calling an election was 
not ^subject to collateral attack — 
Winfree v Montgomery County, Tex 
CivApp, 96 S.W2d 470 

73. Tex—Winfree r. Montgomery 
County, supra. 

OouuniMdoa for obtaining loan 
Contract whereby county agreed to 
pay plaintiff’s assignor one per cent 
of amount of loan procured by him 
from federal government for county 
projects was unenforceable against 
county, althojiigh loan was secured 
where ten per cent of county voters 
voted improvements down, and mon¬ 
ey was never obtained from govern¬ 
ment.—^Winfree v. Montgomery Coun¬ 
ty, supra . 

74. Okl—^Boardman Co. v. Board of 
Com’rs of Bllis County, 276 P. 474, 
136 Okl 85 

Begiartzatioii lists held valid 

Qa—Stewart v. Bacon County, 95 S 
E 983, 148 Ga 105 
Bleetionji held valid 
La.—Crow v Board of Supervisors of 
Road Dist No. 19, Parish of Nat¬ 
chitoches, 76 So 182, 141 La 1017 
75- Neb —State v Cherry County, 
79 NW 825, 58 Neb 734, 

761 Mont—Tinkel v, Griffin, 68 P. 
859, 26 Mont 42$ 

NY.—Smith V Smith. 160 N.YS. 674, 
174 App Div 478.. 

Wash—^Hunt v. Fawcett, 36 P. 818, 
8 Wash. 896. 

Two questloas or proposttioiui 

(1) Two related propositions may 
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be submitted on a single ballot in 
some cases—^Keith y Lockhart, 88 S 
B. 640, 171 N.C. 451 

(2) Under L1893 p 181 § 1, provi¬ 
sion is made for the ratification of 
such invalid county indebtedness 
only as was incurred prior to March 
9, 1863, the date that said act took 
effect The joinder in one proposi¬ 
tion for submission to the voters for 
ratification of indebtedness which 
cannot be validated with that which 
may be vitiates and renders nuga¬ 
tory the entire proceeding. Under § 
2 of the above laws, a proposition 
submitted to the voters of a county 
for the purpose of ratifying its in¬ 
valid Indebtedness is illegal, when 
It does not specify the dates at or 
between which the different items 
of indebtedness were attempted to 
be incurred—^Hunt v. Fawcett, 36 P 
318, 8 Wash. 396. 

77. Ill—^Madison County Ct v Peo¬ 
ple, 58 Ill. 466 

78. Okl—^Faulk v. Marshall County, 
140 P 777, 40 Okl. 706 

79. Ky—^Bird v Wilson, 188 SW. 
899, 171 Ky. 807—^Murray v. Irvan, 
185 SW. 869, 170 Ky 290. 

80. Ky—^Logan v Gilbert, 162 S W. 
778, 151 Ky 659 

Mont—Tinkel v. Griffin, 68 P. 869, 26 
Mont 426 

Wash—Strain v Young, 66 P. 64, 25 
Wash 678. 

15 C.J. p 581 note 26. 

81. Pa.—Appeal of Palmer, 161 A. 
643, 307 Pa. 426. 
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tax or otherwise.*^ Also, in some states the con¬ 
stitutional and statutory provisions are construed 
not to permit the creation of a debt without pro¬ 
viding at the same time some enforceable means of 
payment,S3 and to prohibit the creation of a debt 
within the maximum amount limited by law unless 
the money derived from the maximum tax levy au¬ 
thorized by law will pay the indebtedness within 
the time fixed for its maturity.s^ In jurisdictions 
where such constitutional or statutory provisions 
•exist, no vote adopting a proposition involving the 
borrowing or expending of money is of any effect 


unless the question submitted provides also for levy¬ 
ing a tax to pay the same, and the vote adopts the 
tax also.SS It is not, however, requisite that there 
should be a distinct proposition for levying a tax 
separate from the question of borrowing.36 

In some states, before a debt may be incurred 
It is required that provision shall be made for the 
collection of an annual tax to pay the interest as 
It falls due and also to constitute a sinking fund 
for the payment of the principal within a prescrib¬ 
ed time,37 this restriction being applicable, in some 


8S. Tex —^Howard v Henderson 

County, CivApp, 116 SW.2d 479, 
error refused 
15 C J p 681 note 28. 

Provisions for payment of bonds see 
infra S 263. 

Sffect of failure to pay 

A valid debt may be created by a 
county without complying with a 
constitutional requirement that it 
provide for payment at the time 
it IS created, where it has a fund 
on hand from which it contemplates 
the debt shall be paid, although it 
was not in fact paid therefrom — 
Cochran County v West Audit Co, 
TexCiyApp, 10 S.W2d 229, error 
refused. 

SuAcleiLt oogtnpUasLoe 

That a police jury set aside no 
fund to pay rewards for evidence of 
violation of its prohibition ordi-1 
nances in the ordinance offering the | 
rewards did not render such ordi- 
pance violative of Rev.St $ 2448, 
providing that police juries shall not 
^contract any debt without fully pro¬ 
viding in the ordinance creating it 
the means of paying the principal 
and interest thereof, where the po¬ 
lice jury had already made provision 
for criminal or current expenses, 
the debt being such an expense.— 
Xiuchini V Police Jury, 53 So 68, 126 
la 972, 21 AnnCas. 59 
,83. Ky—^Bird v Asher, 186 SW. 
663, 170 Ky. 726. 

.84i Ky—Bird v Asher, supra 

,8B- Iowa—^McMillan v. Lee County, 
3 Iowa 311 

.Okl—^Theis v Washita County, 60 P 
505, 9 Okl 643 

Amount of tax 

Under some constitutions, it is not 
necessary to submit to the voters 
-the proposition of the amount of tax 
to be authorised to meet the indebt¬ 
edness authorized by the election — 
Mayberry v. Gaddis, 213 P. 316, 88 
Okl 286 

iSe, Iowa—McMillan v. Lee County, 
3 Iowa 311. 

Neb—Hamlin v. Meadville, 6 Neb 
227 

,-87. U.8.—-Tyler v. Shelby County, 


Tex, CCATex., 47 P 2d 103, In. 
Texas 

Cal —Southern Service Co. v. Los 
Angeles County, 82 P 2d 397. 

Pa —^Myers v Lancaster County 
Commissioners, 9 Pa List & Co 
139 

Tex —^Austin Bros v. Montague 

County, Civ App, 291 S W. 628, re¬ 
versed on other grounds, Com.App, 

10 SW.2d 718 
15 C J. p 681 note 34. 

Nature of provision 

(1) Const art 11 § 7. prohibiting 
Incurring of debt unless a tax is pro¬ 
vided for interest and sinking fund, 

IS a restriction and also a limitation 
on county debts—^Lasater v. Lopez, 
CivApp, 202 S.W. 1039, affirmed 217 
S.W. 873, 110 Tex 179. 

(2) Const.1876 art lO i 12, pro¬ 
viding that any county incurring in¬ 
debtedness requiring assent of voters 
before or at time shall provide for 
collection of annual tax sufficient to 
pay interest and form a sinking fund 
for payment within twenty years, is 
a self-enforcing edict, not requiring 
further legislative action—State ex 
rel Audrain County v. Hackmann, 
205 S.W 12. 275 Mo. 534. 

AppUoabilQty of pvovisloiL 

(1) Const. Art 11 S 7» requiring 
provision for mterest and sinking 
fund before county could incur debt 
was applicable to all counties—Colo¬ 
nial Trust Co. V. Hill County, Tex 
Com App., 294 S.W 616, reversing, 
Civ.App. 288 SW 849. 

(2) Constitutional provision pro¬ 
hibiting “municipality** from incur¬ 
ring indebtedness without providing 
for collection of tax was inapplica¬ 
ble to pubhc corporation created for 
purpose of taking over county high¬ 
ways temporarily for making self- 
liquidating improvements.—^Tranter 
V. Allegheny County Authority, 173 
A 289, 316 Pa 65 

(3) A statute creatmg housing au-1 
thontles for purpose of slum clear¬ 
ing and construction of buildings, 
but providing against liability of 
county on obligations of such au¬ 
thorities, does not violate the consti¬ 
tutional prohibition—Doman v, Phil- 

1101 


adelphia Housing Authority, 200 A. 
834, 331 Pa. 209. 

Debt defliLed 

(1) It has been held that the mean¬ 
ing of word “debt** within Const. Art 
11 5 7 prohibiting incurring of debt 
by county unless simultaneously pro¬ 
viding tax for payment thereof, and 
application of such prohibition, de¬ 
pend on peculiar facts of each case.— 
Stevenson v. Blake, CivApp., 88 S 
W.2d 778, affirmed 113 SW2d 625, 
131 Tex 103 

(2) The term “debt,** as used in 
such provision, has also been held to 
mean any pecuniary obligation im¬ 
posed by contract except obliga¬ 
tions which were, at the date of th* 
contract, withm lawful and reason¬ 
able contemplation of the parties, to 
be satisfied from current revenues 
fo^ the year, or from some fund then 
within immediate control of the cor¬ 
poration—Stevenson v Blake, 113 S 
W2d 625, 131 Tex, 103, affirming, Civ 
App, 88 SW.2d 773 

(3) A sum contracted to be paid 
a contractor for work on roads, to 
be paid for in interest-beanng war¬ 
rants, IS a “debt’* within Const, art 
11 § 7, restricting and limiting coun¬ 
ty debts.—Lasater v Lopez, Civ App , 
202 SW 1039, affirmed 217 SW 373, 
110 Tex. 179. 

Intention, of parties ax factor 

Respecting constitutional prohibi¬ 
tion against incurring of debt by 
coimty unless simultaneously pro¬ 
viding tax, validity of contract is 
determinable by parties' bona fide in¬ 
tention at time of contracting as 
regards revenues to be used in pay¬ 
ment.—Stevenson v. Blake, Civ.App,, 
88 SW2d 778, affirmed 113 S.W.2d 
626, 131 Tex. 103. 

OoxLtxacts payable out of current vw~ 
e>ra» 

Contract by county to audit rec¬ 
ords, cost of which could not be es¬ 
timated, but was intended to be paid 
from current revenues, was not un¬ 
constitutional for failure to levy tax 
and create sinking fund to discharge 
contemplated indebtedness.—^West 

Audit Co v. Yoakum County, Tex. 
Com.App, 35 S.W.2d 404. 
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jurisdictions, only to obligations voluntarily assum- unless provided for and withm an appropriation, or 
ed by the county and not to obligations imposed *’“*^®®* estimate previously made, 
by law.SS With some difference in phraseology, it is pro- 

Debts contracted in violation of these provisions substantially in Ae constitutions and stat- 

are void®# and incapable of judicial enforcement.90 of several states that no co^ty contract can 

be made, or obligation or indebtedness incur- 

b. Appropriation, Budget, or Estimate red, unless provided for and within an appropria- 

ConrtitMtionai and statutory provision, sometimes tion, or budget or estimate, previously made by the 
prohibit contracts to be made or indebtedness incurred appropriate officers Statutes of this nature have 


Time de1)t falls doe as factor 

Under constitutional provision pro¬ 
hibiting: county from incurring: any 
*‘debt" without providing for tax for 
interest and sinking fund, that par¬ 
ties to contract for retainer of at¬ 
torneys by county contemplated, as a 
contingency which might arise, that 
payment would become due to at¬ 
torneys when it could be made from 
current revenues for the year when 
contract was made would not make 
contract valid in absence of provision 
for tax, but the test of validity was 
whether parties reasonably contem¬ 
plated that payment would in fact 
become due at such a time Hence, 
under such a provision, contract in 
July, 1935, employing attorneys to 
sue officials for money allegedly due 
county, and obligating county to pay 
one fourth of recovery plus three 
thousand dollars, one thousand dol¬ 
lars to be paid immediately, one 
thousand dollars m February, 1936, 
and one thousand dollars on termina¬ 
tion of litigation, was void—Steven¬ 
son V Blake, 113 S W 2d 525, 131 Tex. 
103, affirming, Civ.App., 88 SW2d 
773. 

Self-ligtildatlng project not debt 
Statute providing for creation of 
public corporation to take over high¬ 
ways temporarily for purpose of 
making self-liquidating improve¬ 
ments with federal aid was not void 
as creating county debt, within stat¬ 
ute requiring collection of annual tax 
for interest and sinking fund.—^Tran¬ 
ter V Allegheny County Authority, 
173 A. 289, 316 Pa 65 
Ctontiiigeflit obUgattoa 
Where right to compensation under 
contract authorizing attorneys to de¬ 
termine amount of bonded indebted¬ 
ness of county eligible to participate 
in county and road district highway 
fund was contingent on amount of 
indebtedness approved for participa¬ 
tion, attorneys were not precluded 
from recovering thereon on g:round 
that contract attempted to create a 
debt against county, and that com¬ 
missioners' court made no provision 
for interest or retirement of debt — 
McClmtock .& Robertson v Cottle 
County, TexCivApp., 127 S.W^d 319, 
error dismissed, judgment correct 
Hebts not vlolatiagr rsstxletiociui 
(1) A valid debt may be created by 
a county without complying with 


Const art 11 § 7, requiring that it 
provide for payment at the time it is 
created where it has a fund on hand 
under its control from which it con¬ 
templates the debt shall be paid, al¬ 
though it was not in fact paid there¬ 
from—^Austin Bros v Patton, Tex. 
Civ.App, 226 SW* 702 

‘ (2) Commissioners' court's order 
for purchase of tractors was an ap¬ 
propriation of funds within imme¬ 
diate control of county for payment 
therefor, and purchase did not cre¬ 
ate debt within contemplation of con¬ 
stitutional provision—Colonial Trust 
Co V Hill County, Tex Com App, 27 
S W 2d 144, reversing Hill County v. 
Colonial Trust'Co., Civ App, 18 S 
W 2d 787—Colonial Trust Co v Hill 
County, Tex Com App, 294 SW 616, 
reversing, Civ.App., 288 S W 849 

(3) That after offer of sale was 
accepted and tractors delivered to 
county time warrants .were issued by 
order of commissioners' court pay¬ 
able in subsequent year did not ren¬ 
der void, under Const art 11 S 7, ob¬ 
ligation which was valid and binding 
when It was made, since tax levy for 
year, together with sum on hand, was 
sufficient to pay for tractor when 
purchased —Colonial Trust Co v 
Hill County, supra 

(4) Order of commissioners' court 
purchasing road machinery, under re¬ 
citals, was not invalid as failing to 
provide for tax and to create sinking 
fund to pay purchase-money war¬ 
rants—^Hoffman v. Cochran County, 
Tex Civ App, 64 S W.2d 664. 

(6) Contract of commissioners' 
court to pay part of delinquent taxes 
collected to persons making abstract 
of property did not create “debt,” 
within constitutional requirement of 
provision for taxes and sinking fund 
—Commissioners’ Court of Madison 
County V Wallace, 15 S W.2d 536, 118 
Tex 279, reversing Wallaxse v Com¬ 
missioners* Court of Madison Coun¬ 
ty, Civ App, 281 SW 593, and fol¬ 
lowed in Sheffield v Sheppard, 89 S 
W2d nil, 120 Tex 683. 

C8) Contract providing for payment 
to architect for services in construc¬ 
tion of jail building was not invalid 
on ground that no provision by way 
of tax levy was made, where, after 
repudiation of contract, county had 
on hand sufflcienl amount to pay ar¬ 
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chitect’s fees —J. N McCammon, 
Inc, V Stephens County, 89 S W 2d 
984, 127 Tex 49, reversing Stephens 
County V. J N McCammon, Inc, Civ 
App, 64 S W 2d 880> certified ques¬ 
tions answered 62 S W 2d 63, 122 Tex 
148, which superseded, Com.App, 40 
SW2d 67 

StatiL'ts mot violaitlVB of pxohibltioBL 

Li 1917 p 145, granting counties 
right to establish public hospitals 
and to incur indebtedness, limiting 
rate of taxation not to exceed two 
mills on dollar of property valuation, 

15 not violative of Const, art 10 S 12, 
providing that any county incurring 
indebtedness requiring assent of 
voters shall 'provide for collection 
of annual tax sufficient to pay intei- 
est and form sinking fund —State 
ex rel Audrain County v Hackmann, 
205 SW 12, 275 Mo 634 

88; Cal.—Southern Service Co' v 
Los Angeles County, 82 P 2d 397 
Effect of vote of electooni 
A county acts voluntarily, so as to 
be subject to constitutional prohibi¬ 
tion against incurring voluntary ob¬ 
ligations exceeding the income and 
revenue for one yfear unless two 
thirds of electors consent thereto, 
and ‘unless provision for the pay¬ 
ment of interest and sinking fund is 
first made, both when it acts through 
Its governing board with or without 
the consent of the electors, and when 
It acts through the electors thend- 
selves—Southern Service Co. v. Los 
Angeles County, supra. 

89. Tex—Stevenson v Blake, 113 S 
W 2d 626, 131 Tex 103, affirming. 
Civ App, 88 S*W2d 773—Austin 
Bros V Montague County, Civ 
App, 291 S W, 628, reversed on 
other grounds, CoimApp., lO S W 2d 
718—Lasater v Lopez, Civ App , 
202 SW 1039, affirmed 217 SW 
378, 110 Tex 179 
Debt Im eaecess of approprlatloa. 

Debt contracted by county in ex¬ 
cess of amount' of appropriation 
which has been made for purpose for 
which debt was contracted Is void — 
Protest of St Louis-San Francisco 
Ry. Co, 26 P 2d 212, 166 Okl 50. 

9a La—Citizens* Bank v. Jennings, 

I 32 So 66, 107 La 647. 

Tex,—^Toole v Hemphill First Nat. 
Bank, Civ App, 168 S.W. 423. 

16 C J. p 681 note 88 
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been upheld as valid, and comoliance with the pro- or indebtedness where applicable.^^ However, 
visions IS necessary to the validity of the contract where an appropriation in faci has been made, or 


91. Anz—Fullen v Calhoun, 3 P 2d 
786, 3-9 Anz 40—^Automatic Regis- 
tenziff Mach Co v Pima County, 
286 P. 1034, 36 Anz. 367—^Bank of 
Lowell V Cox, 279 P 257, 85 Anz 
403 

Ark—^American Disinfecting Co v 
Franklin County, 27 S W 2d 95, 181 
Ark 669—State v E P Leathern & 
Co, 282 SW 367, 170 Ark 1004— 
NeTada County v. News Printing 
Co, 206 SW 899, 139 Ark 602 
Ind—State v. Board of Com'rs of 
Howard County, 184 NE 780, 204 
Ind. 484 , 

Mo—Traub v Buchanaji County, 108 
SW2d 840, 341 Mo 727 
Ohio —State ex rel Hayden v. Dona- 
hey, 21 Ohio N P ,N S , 249. 

OkL—^News Dispatch Printing & Au¬ 
dit Co V Board of Com’rs of Adair 
County, 67 P 2d 1166, 177 Okl 

162—^Kansas City Southern Ry Co 
^ Marathon Oil Co, 46 P 2d 366, 
172 Okl 371—Craves v. Board of 
Com’rs of Cimarron County, 39 P 
2d 632, 170 Okl 282—^Austin West¬ 
ern Road Machinery Co v. Board 
of Com’rs of Carter County, 11 P 
2d 117, 160 Okl 232 
Pa—Osterling v Allegheny Coun¬ 
ty, 116 A. 385, 272 Pa 468 
16 CJ P 642 note 7, p 643 note 8, p 
586 note 10 

PnrpoM of provlsionji 

<1) The statutes, providing that 
no county purchase order or con¬ 
tract should be valid unless within 
appropriation made for that purpose, 
and that cost of all county supplies, 
material, and equipment should be 
charged against appropriation made 
by excise board at time purchase was 
made or contract let, were designed 
to prevent expenditures in excess of 
revenue provided for current fiscal 
year—^Board of Com’rs of Sequoyah 
County V Oklahoma Creosoted Lum¬ 
ber & Piling Co, 76 P2d 1093, 181 
Okl. 661—St&te, for Use and Bene¬ 
fit ef First State Bank of Wister v. 
Board of Com’rs of Le Flore County, 
66 P.2d 788. 177 Okl. 470 

(2) Budget system statute does not 
contemplate any restrictions on con¬ 
tracting powers of county officers 
other than that amount contracted 
for during entire fiscal year shall 
net exceed the budget approjiriation 
for the same period —Shillingford v.- 
Benewah County, 282 P 864,. 48 Ida-; 
ho 447. 

Meet of statute Imposisig duty 

(1) Statutes making it the duty of 
the eounty commissioners to appro¬ 
priate money for purpose of enabling 
shenIC to keep jail ’’clean and free 
from offensive odors” and extending 
lirlonty to claims did not authoxiae 
purchane by sheriff of disinfecting 


material without appropriation of 
county commissioners —^Escambia 
County V. Dixie Chemical Products 
Co, 166 So 631. 229 Ala 287. 

(2) Recovery could not ‘be had 

against county for services rendered 
in publication of proceedings of coun¬ 
ty commissioners where money had 
not been appropriated for such ex¬ 
penditure, notwithstanding statute, 
required publication, and authorized 
appropriation therefor —Shawnee 

News Co V Board of Com’rs of Pot¬ 
tawatomie County, 46 P.2d 668, 173 
Okl 106. 

(3) A contract pursuant to Rem¬ 
ington Code 1915 S 1987-13, requir¬ 
ing counties of more than fifty 
thousand to mamtain a detention 
home, entered into by the commis¬ 
sioners of Spokane county for a de¬ 
tention home, which was a lawful 
exercise of their power under § § 
3822, 8890, is not invalid because as 
to such contract there was no com¬ 
pliance with Remington & Ballinger 
Code S§ 9208-9210, requiring that the 
commissioners on or before the first 
Monday in September make itemized 
estimates of the amount required to 
meet public expenses for the ensu¬ 
ing year, that notice be given that 
the board will meet the first Mon¬ 
day in October for making tax levies, 
and that at the October meetmg tax¬ 
payers be heard in favor of or 
against the same, it appearing that 
the contract was entered mto pur¬ 
suant to resolution passed Septem¬ 
ber 19 —^Hughes V. McVay, 194 P. 
666, 118 Wash. 333, 14 ALR. 681. 

Xtem stricken, ftom estimate 

County commissioners’ contract for 
repair and reconstruction of bridges 
was void, where Items were stricken 
from estimate by excise board — 
Boardman Co v Board of Com’rs of 
Ellis County, 276 P. 474, 136 Okl. 86. 

tmexpenhed balance necessary 

Okl —Board of Com’rs of Tulsa 
County V. Oklahoma Natural Gas 
Co, 78 P2d 800, 182 Okl. 627— 
Board of Com’rs of Sequoyah 
County V. Oklahoma Creosoted 
Lumber & Piling Co, 76 P.2d 1093, 
181 Okl 661. 

Applicability of statute to per¬ 
centage contracts 

The Indiana statute prohibiting 
contracts m advance of aplpropria'- 
tions applies to a contract providing 
for payment on a i>ercenta!ge basis. 
“We see no more difficulty with 
respect to making appropriations for' 
carrying percentage contmcts into 
effect m any other class of 

contracts which may arise. This 
act, a» any other, must receive a rea¬ 
sonable and practicable Construction, 
in view of the purposes of its enact- 
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ment It is not contemplated that 
an appropriation shall be made which 
shall be the exact amount needed m 
any department, that is impractica¬ 
ble. The statute requires only an 
estimate or approximation of the 
amount of money required for any 
branch of the county government. 

. . . So with respect to such con¬ 

tracts as the one before us, there is 
nothmg impracticable In requiring 
an estimate and appropriation, any 
more so than m most, if not all, 
other instances where an estimate 
and appropriation are required ”— 
State V. Goldthait. 87 NE 133. 172 
Ind 210, 215, 19 Ann Gas 737 

Improving streets 

A resolution of a board of chosen 
freeholders of a county awarding 
contracts for the improvements of 
streets, and purporting to create an 
issue of bonds to finance the cost of 
the improvements, to be made un¬ 
der § 1128 of the County Home Rule 
Act as amended by Pub L1920 p 72, 
which does not authorize an appro¬ 
priation sufficient to meet the cost 
of carrying out the provisions of the 
contracts, is invalid under Pub L 
1916 p 626 S 14a, as amended by Pub. 

L1917 p 803, and will be set aside. 
—Chamber of Commerce of City of 
Newark v. Essex County, 114 A- 426, 
96 N.JLaw 288. 

Creation of housing authority 

Statute creating housing authority, 
for purpose of slum clearance and 
construction of dwelling houses, but 
providing that county Is not to be 
liable on obligations of such authori¬ 
ty, does not violate the constitutional 
requirement.—Dorman v. Philadel¬ 
phia Housing Authority, 200 A. 834, 
831 Pa 209 

Time of appropriation 

(1) If county Indebtedness is valid 
at time created, it is immaterial 
/Whether appropriation was made dur¬ 
ing fiscal year in which action was 
brought to recover judgment there¬ 
on or whether appropriation for that 
year had been exhausted at time ac¬ 
tion Tfras filed—^E>rotest of St Louis- 
San Francisco Ry. Co, 26 P.2d 212, 
166 Okl. 60. 

(2) Claim for county jail supplies 
created before date when county ap¬ 
propriations were made was not 
invalid where appropriation was sub¬ 
sequently made for such purpose.— 
Kansas City Southern Ry. Co. v. 
Germo Mfg. Co.. 49 P2d 168, 178 Okl. 
497 

(3) A contract to i>ublish notice of 
sale of realty for delinquent taxes is 
not void merely because, at time no¬ 
tice was issued and publication com¬ 
menced, no sufficient 'appropriation 
therefor had been finally made, and 
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the requisite money is at hand, the contract is 
not invalidated by the fact that the fund is there¬ 
after used for other purposes,^3 or by the fact that 
expenditures under the contract are in excess of the 
appropriation,98 unless it expressly provided other¬ 
wise by statute.®^ 

Such provisions are to be enforced strictly,® 5 con¬ 
tracts not complying therewith being void.®® 


A restriction of indebtedness to appropriated or 
budgeted items has been held to be applicable only 
to items of county expense which the county officers 
are,authorized to incur through contract, and not 
to Items which are fixed and definite charges by 
virtue of direct legislative act,®7 and under some 
provisions compliance is not required as to obhga- 


if a sufficient appropriation there¬ 
for might be legally made and com¬ 
pleted thereafter in the same fiscal 
year, publisher's claim in proper 
amount might be allowed and legally 
p8Lid out of subsequent appropriation 
—^Board of Com’rs of Osage County 
V, Prentice, 83 P 2d 667. 188 Okl 
542 

(4) Where a county's purchase of 
road machinery was void for want of 
previous appropriation as required 
by Kirby's Dig § 1602, and the coun¬ 
ty kept and used the machinery after 
an appropriation was made to pay 
for it, the county court could not de¬ 
feat seller’s recovery—^International 
Harvester Co of America v. Searcy 
County. 206 SW 312, 136 Ark. 209 
Self-liquidating projects 

Statute authorizing public corpora¬ 
tion to take over highways in coun¬ 
ty for purpose of making self-liqui- 
datmg improvements with federal 
aid was not violative of constitution¬ 
al provision requiring appropriation 
for debts incurred by municipal com¬ 
mission —Tranter v Allegheny Coun¬ 
ty Authority, 173 A 289, 316 Pa 66. 
Option agreement 

A contract, whereby manufacturer 
rented voting machines to county 
and county had option to purchase 
machines at end of rental period, re¬ 
ceiving credit on purchase price for 
rentals paid, was an "option to pur¬ 
chase” rather than “conditional sale,” 
and hence was within county’s pow¬ 
er to make under budget law, since it 
did not violate prohibition against 
creating obligation in excess of 
amount specified in budget for year. 
—^Automatic Voting Mach Corpora¬ 
tion v. Maricopa County, 70 P 2d 447, 
50 Anz. 211, 116 ALR 320. 

Bxoess of fond available immaterial 

That fund for purchase of Veter¬ 
ans’ Memorial Hall contained more 
than required to complete purchase 
was held not to invalidate proceed¬ 
ings—^Rideout v. Klch, 288 P 460, 
106 CalApp. 697 
Fund In possession of vendor 

Part of purchase fund for Veter¬ 
ans’ Memorial Hall m vendor’s pos¬ 
session under former void sale con¬ 
tract was held actual part of fund, 
as respects which contention fund 
was insufficient —^Rideout v. Kich, 
supra. 

Transferred funds 

Where, when buildmg contract is 


let, building fund exceeds amount of 
accepted bid on a transfer from the 
emergency fund thereto, it must be 
held that sufficient funds are avail¬ 
able for payment—Chaffee v Crow¬ 
ley, 190 NW. 308, 149 ND 111. 

BatidoatioiL 

In absence of appropriation there¬ 
for, county judge could not make 
contract on own motion to purchase 
disinfectants nor ratify contract 
made by sheriff therefor—^American 
Disinfecting Co. v. Franklin County, 
27 SW2d 96, 181 Ark 669. 

Statutory exception 

Kirby Dig g 1011, authorizing 
county court to erect a courthouse 
when expedient, and when there are 
sufficient funds which may be appro¬ 
priated therefor, or if the circum¬ 
stances of the county will permit a 
levy of a tax for such purpose, is 
not repealed by § 1602, prohibiting 
the county court from making any 
contract unless an appropriation has 
previously been made therefor, and 
the county court may authorize the 
construction of a new courthouse 
and approve a contract therefor 
without any previous appropriation 
by the levying court It is also held 
that Kirby Dig g 1011, is not in 
conflict with Const art 16 g 12, pro¬ 
viding that no money shall be paid 
out of the treasury until the same 
shall have been appropriated by law 
In so holding, the court harmonizes 
the constitution and statute as fol¬ 
lows “The Constitution merely pro¬ 
vides that ‘no money shall be paid 
out of the treasury until the same 
shall be appropriated by law,’ etc, 
but it does not limit the power of 
the county court to make contracts 
The contract made by the county 
court burdens the county with the 
obligation to pay, but payment can¬ 
not be made without an appropria¬ 
tion ”—Sadler v Craven, 123 S W 
365, 93 Ark. 11, 14—16 CJ P 642 
note 7 [a] 

Estimate for county buildings 

Where commissioners have been 
appointed by an act of the legisla¬ 
ture, with power to cause public 
buildings in a county to be erected 
as soon as sufficient funds shall 
have been obtained for the same by 
the sale of town lots, and they pro¬ 
ceed to let out contracts for the 
said buildings before having the 
necessary funds in amount, they ren¬ 
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der themselves individually liable, 
and the county is not bound for their 
contracts for the buildings because 
they have not acted according to 
their authority Where, however, the 
act of the legislature makes the com¬ 
missioners the judges of the coun¬ 
ty buildings to be erected, and 
whether the sum they rely on is suf¬ 
ficient to accomplish the object, and 
an estimate is to be made oh the 
sum procured and not on the sum 
raised and collected, they will be 
regarded as having acted accord¬ 
ing to their authority and the coun¬ 
ty will be liable for the contract 
which they have made—^Ruggles v. 
Washington County, 3 Mo 496. 

92. Colo—Bent County v Atchison, 
etc, R Co. 126 P 628, 52 Colo 
609 

Ill—Coles County v Goehring, 70 N 
E 610, 209 Ill 142. 

93- US —Thompson v Searcy Coun¬ 
ty. Ark. 57 F 1030, 6 CCA. 674 
16 C J p 643 note 10 

94. Mass—^Adams v Essex County, 
91 NE 667, 206 Mass 189. 

95. Okl—^Boardman Co v Board of 
Com’rs of Ellis County, 276 P 474, 
136 Okl 86 

96. Anz —^Automatic Registering 

Mach Co V Pima County, 286 P- 
1034, 36 Anz 367 

Okl—Shawnee News Co v Board 
of Com’rs of Pottawatomie Coun¬ 
ty, 46 P2d 668, 173 Okl 106— 
Graves v Board of Com'rs of 
Cimarron County, 39 P 2d 632, 170 
Okl 282—Board ot* Com'rs of 
Adair County v. Morns Disinfect¬ 
ing Co, 299 P 431, 148 Okl 127— 
Wood V Phillips, 219 P 646, 96 
Okl 256. 

97. Anz —^Pullen v Calhoun, 3 P 
2d 786, 39 Anz 40 

Ark—^Nevada County v News Print¬ 
ing Co.. 206 SW. 899, 139 Ark 
602 

Publishing claims allowed against 
county 

Neither Const art 16 g 12, nor Kir¬ 
by Dig g 1502, requires that an ap¬ 
propriation to pay for printing in a 
newspaper a list of claims allowed 
against the county, as required by 
Acts 1916 p 1611, shall i>e made be¬ 
fore the county clerk contracts there¬ 
for—^Nevada County v. News Print¬ 
ing Co, supra. 
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tions otherwise lawful, where moneys, not the pro¬ 
ceeds of current taxes under the budget, are already 
on hand®® 

A specific appropriation for a particular con¬ 
tract of expenditure is not necessary where it is 
covered by an appropriation made for general coun- 
ty purposes and is within the amount so appropriat¬ 
ed.®® Rules governing the making of appropria¬ 
tions are discussed infra §§ 235, 236 

Statutes authorizing the levy of a tax are con¬ 
strued not to require the collection of the funds 
from the levy before the power to contract can be 
exercised.^ 

B. ADMINISTRATION, APPROPRIA 
§ 229. In General 

A county must live within Its income and administer 
Its funds to the best advantage of creditors and tax¬ 
payers; and generally its revenue is subject to the con- 


Certification. Provisions, in different terms, 
sometimes make necessary certification by a desig¬ 
nated officer that money sufficient to pay the debt 
involved has been appropriated or is in the treasury 
or in the process of collection or otherwise avail¬ 
able before the debt may be contracted or incur¬ 
red 2 

§ 228. Contracts Involving Indebtedness or 
Expenditures 

For a treatment of the limitations on the power 
of counties to incur or contract indebtedness see 
supra §§ 222-227. 

:0N, AND USE OF COUNTY FUNDS 

trol of the legislature acting within its constitutlonat 
power. 

Counties must live within their income and budget 
their general expenses to fit their income,® and it is 


AmoTuit Uxoited by statute 
Where the statute fixes a limit to 
be paid by a county for the survey 
of school lands donated to such coun¬ 
ty, a higher price cannot be recov¬ 
ered, although contracted for—^Tem- 
Imson V Hopkins County, 57 Tex. 
672. 

S8. Anz—^Bank of Lowell v Cox, 
279 P 267, 85 Anz 403--Batterton 
V, Pima County, 271 P 720, 34 
Ariz 347 

99, Ark—State v E P Leathern & 
Co. 282 SW 367, 170 Ark 1064 

1. Fla,—Borland v Towles, 67 So 
640, 69 Fla. 126 

2. Mo—Traub v, Buchanan County, 
108 S.W2d 340, 341 Mo 727 

Ohio.—State v Cleveland Trinidad 
Paving Co, 171 NE 837, 35 Ohio 
App. 118—State ex rel Huston v 
Huston Sc Cleveland, 4 Ohio NP., 
N.S, 423 

Okl—Trudgeon v. Board of Com'rs 
of McClain County, 68 P2d 82 180 
Okl. 83—State, for Use and Bene¬ 
fit of First State Bank of Wister, 
v Board of Comers of Le Flore 
County, 60 P.2d 788, 177 Okl 470 
—^Austin-Western Road Machinery 
Co V Board of Com’rs of Carter 
County, 11 P2d 117, 160 Okl. 232 
Validity of statute 

Provision of county budget law re¬ 
quiring county contracts to bear cer¬ 
tificate of accounting officer staling 
that there is a balance otherwise 
unencumbered to credit of appro¬ 
priation to which It is to be charg¬ 
ed and cash balance otherwise un¬ 
encumbered in treasury to credit of 
fund from which payment is to be 
made, each sufficient to meet the ob¬ 
ligation thereby incurred is not un¬ 
constitutional as depnvmg county 
court of Its power to transact coun- 
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ty business and vesting such powers 
in auditor, since auditor’s act was 
mere bookkeeping—^Traub v Bu¬ 
chanan County, 108 S W 2d 340, 341 
Mo 727 

Couteuts of certiflcate 

While no particular form or cer¬ 
tificate by county auditor, under Gen 
Code § 6660, that money required for 
I)ayment of obligation incurred or for 
appropriation by county commission¬ 
ers is in treasury or in process of 
collection is required, it must con¬ 
tain matter required by statutes, and 
suggestion that clerk of board of 
commissioners filed certificate, and | 
that auditor filed some writing in 
reference to bonds having been sold, 
is insufficient—Thomas v Board of 
Com’rs of Butler County, 162 N.B 
430, 28 Ohio App 8 

ProvlsioiL Inapplicable 

§ 5660, restricting the power of 
the commissioners to enter into con¬ 
tracts of a general nature involving 
the expenditure of money, and re¬ 
quiring the certificate of the auditor 
that the money is m the treasury, 
or m process of collection, or is to 
be derived from an authorized issue 
of bonds, has no application to a 
contract, under Gen Code §9 8868- 
8871, conferring plenary power on a 
board of county commissioners to 
eliminate railroad grade crossings 
outside of municipalities, and to pay 
not exceeding thirty-five per cent 
of the cost of the improvement, 
which covers the entire subject mat¬ 
ter.—^Board of Com’rs of Franklin 
County, Ohio v. Davis, C C A Ohio, 
7 F2d 33. 

Ooatraot to fnxaish money 

Statute requiring certification that 
funds for improvement are in treas¬ 
ury or validly obligated for is not 
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complied with without binding con¬ 
tract between county and trust com¬ 
pany for funds—State v Cleveland 
Trinidad Paving Co, 171 N E 837, 36 
Ohio App. 118 
TTnencnmbered balance 

(1) Person furnishing material for 
highways to county in years 1929-* 

1930 without submission of purchase 
order to officer charged with keeping 
expenditure records of county and 
certification by such officer that 
there was unencumbered balance in 
appropriation made for such purpose 
by excise board was not entitled ta 
recover against county on claim for 
such material.—^Trudgeon v. Board 
of Com’rs of McClain County, 68 P.2d 
82, 180 Okl 83. 

(2) Claim against county for work 
and labor furnished in years 1929-1 

1931 was properly denied in absence 
of proof of unencumbered balance of 
specific appropriation at time of con¬ 
tract, as required by statute — 
Trudgeon v Board of Com’rs of Mc¬ 
Clain County, supra. 

Blfeot of absence of indorsement 

Under statute providing that no 
county purchase order or contract 
shall be “valid” unless within appro¬ 
priation made for particular and 
specific purpose and so certified, con¬ 
tract not bearmg mdorsement of of¬ 
ficer keeping appropriation and ex¬ 
penditure records of county certify¬ 
ing that there was unencumbered 
balance in appropriations made for 
purpose was not void where there 
was such an unexpended and unen¬ 
cumbered balance —State for Use 
and Benefit of First State Bank of 
W'lster, V. Board of Com'rs of Le 
Flore County, 60 P2d 788, 177 Okl, 
470. 

3. N.C.—^Nantahala Power & Ligh| 
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the ‘dtity of the proper officers of the county to 
mamtam its credit and adopt such methods as are 
proper and leg^al to meet its indebtedness in so far 
as this may be attained ^ In the administration of 
public funds, they act as trustees, and should so ad¬ 
minister the funds as to lighten the taxpayers* bur¬ 
den as much as possible.® In some jurisdictions all 
financial affairs are handled on a fiscal year basis, 
and a constitutional requirement of an “annual tax” 
does not change this to a calendar year basis ® 

Public moneys when received by a county official 
by virtue of his office do not immediately become 
his private property, subject only to the ordinary li¬ 
ability of a debtor,*^ but are the property of the 
state and its political subdivisions,* such as the 


county,^ and it follows that an appropriation of 
state revenues to a county affects the county as ben¬ 
eficiary in a proprietary and not a strictly govern¬ 
mental capacity.^® Interest owing on funds diie 
heirs, legatees, and claimants whose whereabouts 
are unknown, required by statute to be deposited by 
executors or administrators with the county treas¬ 
urer, does not, however, belong to the county. 

Legislative control. The revenues of a county 
are not the property of the county in the sense in 
which the revenue of a private person or corpora¬ 
tion IS regarded.12 A county being a public cor¬ 
poration existing only for public purposes connected 
with the administration of a state government, its 
revenue is subject to the control of the legislature. 


Co. V. Clay County, 197 S B 
603, 213 N C. 698. 

EUsiiiuiitlon of mmecesaary expeiuie 

Bovenue provided for and collect¬ 
ed by county for any particular year 
must first take care of all necessary 
govewiaaental expenses and, when 
that IS done, all other expenses that 
are not absolutely necessary govern¬ 
mental expenses should be dispensed 
with if there is not sufficient revenue 
for UMNimng them—^Hockley v. Car¬ 
ter County, 101 S.W 2d 928, 267 Ky 
250 

Preparation of budget see inffu $ 
235 

4. Ill—People ex rel McDonough v 
Mills N’ovelty Co , 192 N B 236, 367 
Ill. 286. 

Appvoprlaldoxii and use of available 
fosdB 

Amount of county ad valorem tax 
levy authorized by legislature, nec¬ 
essary for performance of constitu¬ 
tional governmental functions, must 
be appropriated and used therefor — 
Protest of Kansas City Southern Ry 
Co, 11 P.2d 600, 167 Okl 246. 

5. Cal.—G-oodall v. Brite, 64 P.2d 
510, 11 Cal App 2d 540. 

Collection and custody of funds see 
infra § 238 

6. Oku—C D, Coggeshall & Co. v. 
Smiley, 285 P 48, 142 Okl 8. 

7. Pa—^Potter County v. Page, 63 
Pa.Super 268 

County treasurer's title to public 
funds see supra § 136 el 
a, Va—Jones v U. S Fidelity & 
Guaranty Co, 182 SB 560, 165 
Va. 349—Webb v U S Fidelity & 
Guaranty Co, 182 S E 667, 166 Va. 
' 388. 

Drainage aasemment penalties 

The penalties added to the drain¬ 
age assessments when they axe al¬ 
lowed to remain uni>ald and to go to 
tax sale under St.l917 §5 1090, 1112, 
1129, belong to the drainsige district, 
Etnd not the county, m view of $§ 
1879^11 to 1879-40, inclusive.—State 


V Newby, 171 NW 963, 169 Wis 
208 

9. US —Curtis V U S., C.C A Colo., 
67 F2d 943 

Colo —^People ex rel Board of Com'rs 
of Jefferson County v Koenig, 63 
P 2d 1235, 99 Colo 456—McClure v 
Board of Com'rs of Da Plata 
County, 34 P 763, 19 Colo. 122. 

Pa—^In re Controller's Twenty-Sixth 
Annual Report, 1 Fay L.J. 38. 

Ponds raised by taxation 

Counties have a proprietary right 
in their revenues raised by taxation 
for county purposes.—^Bteasell v. 
Walters, 93 SW.2d 1268, 170 Tenn 
206—^Baker v Hickman County, 47 S 
W 2d 1090, 164 Tenn 294 

Slnfctng funds credited to scliool 
district in hands of county trefiusrurer 
is money belonging to county — 
National Surety Co. v State, 239 P 
262, 111 Okl. 186. 

Certificate of deposit mdorsed by 
sheriff, who deposited money in 
bank, to county treasurer becomes 
property of the county aa soon as re¬ 
ceived by treasurer—^Iredell County 

V Waason, 82 N C 308 
Interest on pnbUo funds 

<1) BEbmings of all county moneys 
generally belong to the county, un¬ 
less the statute expressly provides 
otherwise. 

Ill—^Lamb v Fidelity & Deposit Co 
of Maryland, 267 Ill App 262. 
Ohio —State v. Pierce, 117 N B. 6, 
'96 Ohio St 44. 

16 CJ p 514 note 8, p 616 note 9. 

(2) However, interest collected by 
state treasurer on fund deposited by 
county with highway commission for 
road construction is not cash on 
hajtid of county but, if due county, 
constitutes indebtedness to it.—^In re 
Chicagro, R I. & P. Ry Co., 1 P.2d 
674. 161 Okl, 137 

(3) And a statute depriving ofiicers 
of the fees, commissions, etc, Col¬ 
lected by them was not intended* Ho 
••appropnate to the severdl counties* 
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interest collected by county officials 
upon state funds —State v McDe- 
more, 37 SW2d 103, 162 Tenn. 129 

(4) Interest on state funds as 
property of the state see the C J S 
title States § 156, also 59 C J p 229 
note 96 

(5) Earning from county sinking 
fund held for benefit of various 
municipalities and school districts, 
and invested by county treasurer 
pursuant to statutory authority, 
should be appoilioned and credited 
to particular fund on which it was 
made—^Roberts v Board of Educa¬ 
tion of City of Okmulgee, 88 P.2d 
496, 168 OkL 414 

Sheriff's fees aa belonging to county 
see the C J S title Sheriffs and 
Constables S 260, also 67 CJ p 
1142 notes 20-22 

10. Tenn—Hassell v Walters, 93 S. 
W 2d 1268, 170 Tenn 206—^Baker 
V. Hickman County, 47 S.W 2d 1090, 
164 Tenn 294. 

11. Mich-^Brown v. Vidro, 244 N. 
W 227, 260 Mich 64. 

Ifi. Ill—^People V Power, 26 Ill 
187 

Mich—^Moore v Harrison, 196 NW 
306, 308. 224 Mich 512, quoting 

Corpus Juris, 

Miss—Jackson County v Neville, 96 
So 626, 629, 131 Miss 699, citing 
Corpus JUxls. 

Mo.—^Billings Special Road Dist v. 
Christian County, 6 S W 2d 378, 
382, 319 Mo. 963, quotmg Corpus 
Juris. 

Mont—State ex rel. Wilson v Weir, 
79 P2d 305, 808, 106 Mont 626, 
quotmg Corpus Juns. 

Neb—City of Fremont v. Dodge 
County, 266 NW. 771, 130 Neb 
866 . 

County funds are really state 
fnuds, subject to state control, and 
no part thereof can be expended by 
county without express or implied 
authorization by state.—^Montgomery 
I v. State, 168 So 894, 228 Ala. 296. 



20 C.J.S 


COUNTIES 


§ 229 


and when the legislature directs the application of 
a revenue to a particular purpose, or its payment to 
any party, a duty is imposed and an obligation cre¬ 
ated on the county.13 So too, where the legislature 
expressly designates a particular mode of raising 
funds for a certain purpose, all other modes are ex¬ 
cluded 14 Such legislative power and control is sub¬ 
ject to restrictions and prohibitions contained in 
the state constitution,!^ and to the provision in the 
federal constitution, prohibiting a state legislature 
from passing laws impairing the obligation of con¬ 
tracts.!® There is a distinction between funds ac¬ 
quired and held by the county in the exercise of 
the governmental function of taxation and funds 
held in a quasi-private or proprietary right, the first 
being not entitled to constitutional protection 


against the impairment of the obligation of a con¬ 
tract, while the latter is so safeguarded and ma\ 
not be diverted by legislative act.!7 Also the leg¬ 
islature cannot compel a county to pay the personal 
debt of one of its officers,!® ^or can it, by a mere 
legislative act, create an indebtedness from one 
county to another or to a third person,!® although, 
as shown supra § 207, it may validate just and equi¬ 
table claims which, in the absence of statute, the 
county could not be compelled to pay. However, 
this power is not affected by the fact that other 
counties may derive some benefit from its exercise 
as to a particular county,2® or by the fact that the 
fund when raised is to be expended free from the 
control of the county authorities.®! A statute re¬ 
quiring a state examiner to examine the county’s 


13. IT S —Liberty Cent. Trust Co v 
Greenbzier Collegre for Women, D 
CWVa. 60 P.2d 424, 429. citing 
Coxims Juris, and affirmed 51 S 
Ct. 493, 283 U.S. 800, 75 LEd 
1422. 

Cal —Jensen v McCullough, 271 P. 
568, 94 CalApp. 382, mandate cor¬ 
rected 278 P. 240, 99 CalApp 217 
—Boss V. Lewis, 166 P. 843, 33 
Cal App 792 

Pla—Carlton v. Mathews, 137 So 
815, 103 Pla. 801. 

Ill—Proffitt V. Christian County, 19 
NB2d 345, 870 Ill. 530—People v. 
Bank of Chebanse, 172 N B 60, 340 
Ill 124—Stark County v. Hen¬ 
ry County, 168 N.B 116, 826 Ill 
536, 64 A.LR. 777. 

Ind—^B^nerty v. State ex rel. School 
City of Gary, 12 N.B.2d 941 

Mich—^Moore v. Hamson, 195 NW. 
306, 308, 224 Mich 512, quoting 
Corpus Juris. 

Miss —Jackson County v' Neville, 95 
So 626, 629, 131 Miss. 599, citing 
Corpus Juris. 

Mo—Billings Special Road Dist v 
Christian County, 6 S W 2d 878, 
382, 319 Mo. 968, quoting Cor¬ 
pus Juris. 

Mont—State ex rel. Wilson v. Weir, 
79 P2d 805, 308, 106 Mont. 626, 
quoting Corpus Juris. 

Neb —City of Premont v Dodge 
County, 266 NW. 771, 130 Neb 866. 

Okl—^Bxcise Board of Blame County 
V. Atchison, T & S. P By. Co, 71 
P2d 608, 180 Okl 626. 

Or—City of Pendleton v. Umatilla 
County, 241 P. 979, 117 Or. 140— 
MacKenzie v Douglas County, 159 
P 625, 81 Or 442, affirmed 159 P. 
1033, 81 Or. 442. 

Pa.—^Durante's Petition, 3 PaDist, & 
Co. 361. 

Wyo —^Riverton Valley Drainage Dis¬ 
trict V. Board of County ComVs, 74 
P2d 871, 876, 52 Wyo 336, citing 
Corpus Juris. 

15 C J p 581 note 86. 

Interest on publlo funds 
Legislature may direct placmg of 


interest on deposits of public funds 
in state sinking fund; and a statute 
making ^such interest payable to 
state sinking fund was held amenda¬ 
tory of previous statute under which 
interest was paid into county's gen¬ 
eral fund—Scott County v Johnson, 
222 NW 378. 209 Iowa 213. 

Power to limit use 

It has been declared that when 
funds pass into the county treasury 
as county funds, the state’s only 
power is to limit the uses thereof, 
and the state has no right to order 
them paid out—^People v. Bank of 
Chebanse, 172 NB. 50, 340 IlL 124. 

14. Mont—State ex reL Wilson v. 
Weir, 79 P 2d 305, 308, 106 Mont- 
526, quoting Corpus Jons. 

15 0 J. p 582 note 37. 

16. Ga—Geer v. Dancer, 137 SB 
558, 164 Ga 9. 

Mich.—Moore v Harrison, 195 NW. 
306, 308, 224 Mich. 512, quoting 

Corpus Juris. 

Ohio—State ex reL Brennan v Ben- 
ham, 17 Ohio Cir.Ct.,N.S, 179, af¬ 
firmed 89 Ohio St. 351. 

15 C.J. p 582 note 88. 

BesnlssLoa of obligation 

Constitutional provision prohibit¬ 
ing legislature from remitting any 
obligation or liability, held by coun¬ 
ty applies whether liability was due 
or not, if it was fixed.—State v Ala¬ 
bama Educational Foundation, 163 So 
627, 231 Ala. 11. 

Statutes hold constitutional 

(1) Acts relating to payment of 
officers conducting primary elections 
—Beene v, Waples, 187 SW. 191, 108 
Tex 140 

(2) Statute authorizing the boards 
of supervisors to provide for emer¬ 
gency assistants to county officers 
and fix their compensation—^Poucht 
V Hirm, 208 P. 362, 67 CalApp 686 

<3) Statute presczibing that fees oi 
registrars of vital statistics be paid 
from county funds 
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Cal—^Boss V Lewis, 16$ P. 843, 33 
Cal App 792. 

Ky—^Damaby v. Furlong, 287 S.W 
913, 216 Ky 475—Furlong v. Dar- 
naby, 257 S.W. 707, 206 Ky 63. 

(4) Statute providing that coun¬ 
ties under township organizations 
should retain proceeds of county road 
tax fund—City of Premont v. Dodge 
County. 266 NW. 771, 130 Neb. 856 

(5) Statute authorizing commis¬ 
sioners to sell stock law fences and 
directing that the proceeds, with any 
stock law funds on hand, be returned 
to the general fund of the county.— 
Parker v. Board of Com’rs of John¬ 
ston County, 100 SB. 244, 178 N.C. 
92. 

<6> Other Illustrations see 15 CJ. 
p 682 note 38 [a] (3), (4). 

Statutes held uncoBuriltatlonal 

<1) Statute providing for payment 
of local registrars of vital statistics 
by the county.—Carroll County v. 
Poynor, 219 S.W. 9, 142 Ark 646. 

(2) Other illustrations see 15 CJ 
p 582 note 38 [a] (1), (2). 

10. CaL—^Rose v. Bstudillo, 89 CaL 
270. 

15 C.J. p 582 note 39. 

Impairment of obligation of contracts 
generally see Constitutional Law 
S$ 274-413 

17. US—Tippecanoe County v. Lu¬ 
cas, Ind, 93 U S. 108, 23 L Bd 822 
Tenn—State v Cummings, 172 SW 
290, 130 Tenn. 566, L.RA1915D 
274. 

10. Pa.—^E^s V. Warner, 96 Pa. 216 
19. Wis.—Jackson County v. La 
Crosse County, 18 Wis. 490 
ao. Cal.—^Napa Valley R. Co. v 
Napa County. 80 CaL 435 
21. US—^Kimball v Mobile County, 
CCAla, 14 P.Cas No.7,774, 8 

Woods 555, affirmed 102 U.S 691, 
26 LEd. 238 

Dhio—State v. Hamilton County, 6 
Ohio Dec., Reprint, 471, 6 AmL 
Rec. 106. 
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finances means a full and accurate examination 

thereof.^2 

§ 230. General County Funds 

What constitutes the general fund of a county, which 
Is created to meet the expenses required in the main¬ 
tenance and conduct of the necessary business of the 
county, and for what purposes it shall be paid out, is 
usually a matter of statutory regulation. 

In some states there is no general revenue fund 
of the county,2S while in others it is held that there 
may be both general and speaal funds for the same 


purpose.24 With regard to the purpose of creating 
a general county fund, it may be stated generally 
that it is created for the purpose of meeting such 
expenses as the maintenance and conduct of the 
necessary business of the county require What 
shall constitute the general fund of a county and 
what taxes or proportion thereof shall be paid into 
the same is usually a matter of statutory regula¬ 
tion,2 6 as are also the purposes for which it shall 
be paid out and expended ,27 but, to be valid, stat¬ 
utes relating to this subject must not violate con¬ 
stitutional restraints and prohibitions. 2 8 County 


so. Mont—Judith Basin County v 
Livingston, 298 P 866, 89 Mont 
488 

23. Pla,—^Harrell v. Woodberry, 66 
So 297, 62 Fla 205 

24. Or.—^Roney v Lane County, 159 
P 73, 81 Or 872 

■SD—^Hughes v Lawrence County, 
127 NW. 613, 26 SD 480 

*26. Ark —County Board of Educa¬ 
tion V Austin, 276 S W. 2, 6, 169 
Ark 436, citing Corpus Juris. 

Miss—^Board of Sup’rs, Attala Coun¬ 
ty v Illinois Cent R Co, 190 So 
241, 244, citing Ooxima Jails. 

15 CJ. p 583 note 48—28 CJ p 609 
note 1 [a] 

■26L Nev —^People v. Washoe Coun¬ 
ty, 1 Nev. 460 

16 C,J p 683 note 49—28 C.J. p 609 
note 1. 

What Included In fond 

Accordingly as the statutes of the 
various states provide, the general 
fund has been held to include* 

(1) Fees paid for officers* services, 
printing, and interest on sums col¬ 
lected —^Mancopa County Municipal 
Water Conservation Dist No 1 v. 
Ward, 281 P. 465, 36 Anz 641. 

(2) Interest accruing on and aris¬ 
ing from the proceeds of sales of 
bonds issued on behalf of magisterial 
districts for permanent road im¬ 
provement.—State V Ritchie County 
•Court, 99 SB 439, 84 WVa 212 

(3) Other matters see 16 C J p 683 
note 49 [a] 

Held no proper part of funds 

(1) Convict’s earnings impressed 
by statute for uSe of his wife and 
•children—Swindle v. State, 143 So 
198, 226 Ala 247, answer conformed 
to 143 So 195, 25 AlaApp 166 

(2) Funds raised by taxation for 
county courthouses or jails.—St 
Louis-San Francisco Ry. Co. v 
Smith, 270 P 5, 132 Okl. 150 

(3) Game funds—State v Wheeler, 
268 P 946, 146 Wash 513. 

<4) Portion of treasurer’s commis¬ 
sion in excess of salary derived from 
collections of county common school 
funds —^Board of Education of 
Ouachita County v. Morgan, 84 S 


W2d 1063, 182 Ark. 1110—County 

Board of Education v Austin, 276 
S W 2, 169 Ark 436. 

fine aad forfMtnre fund is a gen¬ 
eral county fund designed for cer¬ 
tain payments—State v. Smith, 101 
So 360, 88 Pla 161—28 C J. p 609 
note 1 [b]. 

Transfer of surplus from special 

funds to general fund see infra § 

231 

27. Ohio—State v Valentine, 114 N 

E 947, 94 Ohio St 440 
15 C J p 583 note 50 
Proper disbursement of general fond 

Under the controlling statutes, it 
has been held proper for the county 
to pay out of the general fund 

(1) Amount sufficient to repay cost 
of reassessment originally paid out 
of state tax commission fund—^Herd 
V State Tax Commission of New 
Mexico, 240 P 988, 31 NM. 44. 

(2) Appropriation for courthouse, 
payable by levies in successive years 
out of flve-mill levy —Ivy v Ed¬ 
wards, 298 SW. 1006, 174 Ark 1167. 

(3) Compensation for land con¬ 
demned by road commission—^Liber¬ 
ty Cent Trust Co v Greenbrier Col¬ 
lege for Women, D C W Va, 50 P 2d 
424, affirmed 51 SCt 493, 283 US 
800, 75 LEd 1422. 

(4) Costs and disbursements 
awarded plaintiff seeking to enforce 
payment by a county out of a spe¬ 
cial courthouse fund for construc¬ 
tion of a courthouse.—J. M Dougan 
Co V Klamath County, 193 P 646, 
99 Or 436 

(5) Drainage expenses when a de¬ 
ficiency in the drainage funds has 
been created by the wrongful act of 
any county official—Nash v Robin¬ 
son, 197 NW. 622, 226 Mich 146 

(6) For construction of pier and 
pavilion for public convenience—^Mc¬ 
Ginnis V. McICinnon, 141 SE 910, 165 
Ga. 718 

(7) For grading state-aid road 
within county under contract where¬ 
by county and highway board shar¬ 
ed expenses—Spaan v Hall County, 
165 SE 612, 176 Ga 600. 

(8) For platting and numbering 
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blocks and subdivisions of surveys 
—Commissioners’ Court of Madison 
County V. Wallace, 16 SW2d 536, 
118 Tex. 279, reversing Wallace v 
Commissioners’ Court of Madison 
County, CivApp, 281 S W, 693, and 
followed in Sheffield v Sheppard, 39 
SW2d 1111, 120 Tex 683. 

(9) Orders against exhausted drain 
fund—Graves v. Bliss, 209 NW 142, 
235 Mich 364, certiorari denied Buss 
V. Graves, 47 SCt 113, 273 U.S 724, 
71 L.Ed 859—^Moore v Harrison, 196 
NW 306, 224 Mich 612 

(10) Other matters see 15 CJ p 
583 note 60 [a] 

Held not piiyable from gonezal funds 

(1) Current expenses, until out¬ 
standing warrants on such fund are 
retued—^Porstmg v Hoilien, 274 N. 
W 664, 66 S.D 406 

(2) Pees due sheriff for serving 
subpoena on grrand jury witness where 
no indictment was returned—^Kilgore 
V Swindle, 122 So 333, 219 Ala 378 

(3) Where county borrowed mon¬ 
ey from state under provisions of 
Unemploymant Relief Bond Act of 
1933 and did not stipulate other 
means of payment, county auditor 
was justified in refusing to make 
payment out of general funds, since, 
in absence of other provision for 
payment, county is by act limited to 
payment by withholding gasoline tax 
funds for that purpose.—^Kern Coun¬ 
ty V. Woody, 71 P2d 268, 9 Cal 2d 
534 

(4) Other matters see 15 CJ p 
583 note 50 [b], [c] 

Funds not derived, from taxation, 
being general fuijds of the county, 
may be applied to any purpose for 
which the county has authority to 
apply public funds—Stewart v Da¬ 
vis, 165 SE. 698, 176 Ga. 646—Atlan¬ 
ta Chamber of Commerce v. McRae, 
163 SE. 701, 174 Ga 690. 
as. Ark—Gray v. Matheny, 48 S. 

W. 678, 66 Ark 36. 

Kan—Smith v. Haney, 85 P. 560, 78 

Kan. 506. 

Acts held not Tinoonstitatlonal 

Acts providing for payment out of 
general fund of orders against drain 
fund m certain cases.—Graves v. 
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officials have no authority to depart from statutory 
directions and limitations m regard to the general 
fund.29 Money may be transferred from the gen¬ 
eral fund to a special fund when there is statu¬ 
tory authority therefor,30 but a statute authorizing 
the transfer of any surplus of the general fund to 
a special fund does not justify a transfer where 
the county was much indebted and there were war¬ 
rants having priority unpaid.3l In order to justify 
the removal of funds from one fund to another 
fund on account of a wrongful apportionment, it 
is necessary to establish the source from which the 
funds were received; the officials have no right to 
juggle public funds levied for one purpose to anoth¬ 
er fund provided for another purpose unless the 
evidence is clear, cogent, and convincing that the 
funds, m fact, belonged to that fund into which 
they were transferred.32 General fund moneys of 
a specific fiscal year cannot be used for the payment 
of obligations of a prior fiscal year,33 and an at¬ 
tempted transfer of a surplus in the general fund 
at the close of a fiscal year to a special fund for the 
onsuing year is unauthorized.*^ Taxes collected 
from general fund levies are part of the general 
fimd, and not transferable from the general fund 
to a sinking fund or subject to use for payment of 
judgments against the county which are sinking 
fund obligations, notwithstanding such judgments 
liave been based on prior obligations of the general 
fund.35 

The term “county funds” includes moneys receiv¬ 
ed from the sale of bonds issued by the county for 
the erection of a courthouse,* 6 but it does not in¬ 


clude state school taxes.*It includes township 
funds when the title thereto is in the county.*^ 
As used in some statutes,** but not as used in oth¬ 
ers^* it is a convertible term with “public mon¬ 
eys”. 

§ 231. Special Funds 

Where a special fund is set aside for a particular 
purpose It cannot be diverted to any other purpose un¬ 
less a surplus remains after satisfying the demands 
for which the fund was created or unless a transfer is 
authorized by a vahd statute; and in a proper case 
moneys unlawfully diverted may be ordered restored. 

In some jurisdictions the creation of separate or 
distinct funds out of the revenues or moneys be¬ 
longing to the county has been held to be unau¬ 
thorized, and in fact forbidden by statute,^! even 
where the purpose of such fund is to provide for 
the payment of current expenses^* In a number 
of states express provision is made by statute for 
the setting apart of special funds for particular pur¬ 
poses,4* and it is also made the duty of the auditor, 
in certifying money into the county treasury, to des¬ 
ignate the fund to which it belongs. This duty of 
the auditor, however, is a ministerial one, and 
where conscience money is returned to the county 
treasurer, with nothing to show to what fund it be¬ 
longs, the county board has authority to designate 
the fund to which the money should be credited.^^ 

Where special county funds are authorized, and 
are in fact raised for a particular purpose, they 
must be applied thereto and cannot be diverted to 
any other purpose,or transferred to any other 


Bliss. 209 NW 142, 236 Mich 364, 
certiorari denied Bliss v Graves, 47 
set 113, 273 US 724, 71 L.Ed. 
859—^Moore v Harrison, 196 NW, 
306, 224 Mich 512 

29. Ky—Crick v Rash, .229 SW. 63, 
190 Ky 820 
15 C.J p 583 note 52. 
ao. Neb—Otoe County v Kelly, 266 
NW 766, 130 Neb 869 
31. Ala—^Rhodes v Marengro Coun¬ 
ty Bank, 88 So 860, 206 Ala 667. 
.32. Okl—Chicago, R I & P Ry 
Co V Henderson. 29 P 2d 769, 167 
Okl. 342 

33. Okl —St Louis-San Francisco 
Ry Co V Choctaw County Excise 
Board, 48 P 2d 312, 173 Okl. 312 

34, Okl—Chicago, R I. & P Ry Co. 
V. Henderson, 29 P 2d 769, 167 Okl 
342 

86, Okl —Tulsa County Excise Board 
V. Texas-Empire Pipe Line Co, 
68 P2d 861, 180 Okl 287 

.36. Ga.—Chattooga County v Meg- 
ginson, 77 SE 579, 139 Ga. 569 


37 . NC—Wake County Bd of Ed¬ 
ucation V Wake County, 83 S E 
267, 167 NC 114 

3& Miss—^Maryland Fidelity & De¬ 
posit Co. V. Wilkinson County, 69 
So 865, 109 Miss 879. 

39. Kan—^Myers v Kiowa County, 
66 P 11, 60 Kan 189 

15 C J p 583 note 56 

4a Ohio—State v Wright, 23 Ohio 
CirCt.,NS, 188 

16 C J p 583 note 67. 

41. Wis —^Montague v. Horton, 12 
Wis 699 

15 C J p 584 note 69. 

42. Cal—^Laforge v. Magee, 6 Cal. 
285 

43. SC.—^Bollin v. Graydon, 181 SE. 
467, 177 SC 374 

16 C J p 584 note 61. 

Xnterest as paxt of fond 

Interest paid by banks to county 
on proceeds of bonds sold for park 
commission is part of such proceeds 
belonging to park commission—^Un¬ 
ion County Park Commission v 
Board of Chosen Freeholders of Un¬ 
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ion County, 142 A 428, 6 N J Mlsc 
654 

Convict’s earalngs Impressed by 
statute for use of his wife and chil¬ 
dren when collected by county do not 
become part of county's special or 
fine and forfeiture fund—Swindle v 
State, 143 So. 198. 225 Ala 247, an¬ 
swer conformed to 143 So. 195, 25 
AlaApp. 166. 

Snbsozlptioiis 

Where the clerk of a court is ap¬ 
pointed to receive subscriptions for 
erecting the public buildings of a 
county, he acts as a revenue officer, 
and the subscribers become debtors 
to the county, as for county assess¬ 
ments—^Harris v Wood, 6 TB.Mon, 
Ky, 641. 

Funds for construction of bridges 
generally see Bridges §S 16-17. 

44. Ohio—State v Allen, 99 K.E. 

312, 86 Ohio St 244 
15 C.J. p 584 note 63. 

1 45. Ala.—Weaver v Tidwell, 153 So 
I 218, 228 Ala 169—^Ramage, Parks 
& Co v. Folmar, 108 So. 580, 214 
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Ala 661—Jefferson County v. Hen¬ 
ry. 86 So 44, 46, 204 Ala 381, quot¬ 
ing Jnxis. 

Ariz —^Mancopa County v Arm¬ 
strong:. 25 P.2d 1023, 42 Ariz 317. 

Ark.—Airheart v. Wmfree, 282 SW 
963, 170 Ark 1126. 

Fla—Bigham v State ex rel Ocala 
Brick & Tile Co., 166 So 246. 115 
Pla 852—Crandon v Nelson-Bul¬ 
lock Co, 147 So. 682, 109 Fla. 341 
—Oven V. Ausley, 148 So. 688, 589, 
106 Fla. 465, citln? Oorpnji Tozls. 

Oa.—^Marks v. Richmond County, 140 
S.1} 880, 165 Oa. 316. 

Idaho—Garrlty v Board of Com’rs 
of Owyhee County, 84 P 2d 949, 64 
Idaho 342, followed in State Ins 
Fund V Board of Com*rs of Owy¬ 
hee County, 34 P 2d 956, 54 Idaho 
369 

Iowa—^EteLTding: v. Board of Sup'rs of 
Osceola County, 237 NW 626, 213 
Iowa 660. 

Ky.—^Furlong v Darnaby, 267 SW 
707. 206 Ky 63. 

La—Tremont Lumber Co v. Police 
Jury of Jackson Parish, 81 So 
703, 144 La. 1084. 

Mo—State ex rel Philpott v. St 
Louis-San Francisco Ry.^ Co, 247 
SW 182, 296 Mo 518. 

N.C.—Southern Ry. Co v Cherokee 
County, 143 SE 467, 105 NC. 766— 
Burke County Road Commission v 
Board of Com'rs of Burke County, 
116 S B 54, 184 N.C. 463. 

Ohio—State ex rel Brennan v. Ben- 
ham, 17 Ohio Cir.CL, N.S, 179, af¬ 
firmed 89 Ohio St 851. 

Okl.—^Delaware County Excise Board 
V. St Louis-San Francisco Ry. Co., 
49 P.2d 623, 173 Okl 674—St 

Louis-San Francisco Ry Co. v. 
Sanders, 7 P.2d 161, 164 Okl ISO- 
State V. Moreland, 3 P.2d 803, 152 
OkL 37—Wentz v Board of Com'rs 
of Lincoln County, 296 P. 699, 147 
OkL 173—Wentz v Ingenthron, 294 
P 154, 146 Okl. 165—^Prince v. 
Oklahoma Natural Gas Co., 281 P 
796, 139 Okl. 185—Allen v Board of 
Com’rs of Logan County, 267 P 
860, 862, 131 Okl 41, citing Ckixpus 
Surlu —Gulf Pipe Line Co v 
County Treasurer of Tulsa Coun¬ 
ty, 236 P, 896, 110 Okl. 163. 

Or—J M Dougan Co. v Klamath 
County,^ 193 P. 646, 654, 99 Or. 436, 
quoting Corpus JnxlB. 

Tex—^Moore v Coffman, Civ.App , 189 
S.W 94, affirmed 200 SW 374, 109 
Tex. 98—Wallace v. Commission¬ 
ers* Court of Madison County, Civ. 
App, 281 S.W 698, reversed on oth¬ 
er grounds Commissioners* Court 
of Madison County v, Wallace, 16 
SW2d 536, 118 Tex 279, followed 
in Sheffield v. Sheppard, 89 S.W. 
2d 1111, 120 Tex 683—Sanders v 
Looney, Clv.App., 225 S.W. 280. 

16 C J p 534 note SB. 


Proper application 

(1) “Crippled Children’s Fund” 
may be used to pay expense of trans¬ 
portation of crippled children to and 
from hospitals, and for food while en 
route—Boaird of Com’rs of Le Flore 
County V Central Nat Bank of 
Poteau, 67 P 2d 257, 177 Okl. 11 

<2) Changing a winding road eight 
thousand six hundred twenty-five feet 
in length into a straight one one 
thousand one hundred ten feet less 
in length is a substantial compliance 
with condition for a bond issue that 
“All said roads to be on the same 
lines as heretofore laid out by the 
commissioners* court for improve¬ 
ments under the' bond issfue voted *’— 
Stuckey v. Jones, Tex.Civ.App, 240 
SW 666 

(3) Proceeds of bond issue may 
be used for purpose of building 
bridges, although statute provides 
that all money raised shall be used 
solely for building or reconstruction 
of roads of asphallum, concrete, 
etc, and even though fiscal court 
intends only to build bridge, with 
necessary approaches, and not to 
construct road leading to proposed 
bridge —^Whitley County v. Luten 
Bridge Co, 271 S.W 676, 208 Ky 
626. 

(4) Although a fiscal court prior 
to an election on a bond issue named 
the roads to be constructed, a change 
of route did not prevent the use of 
the proceeds of the issue—^Black v 
Road Cora’rs of Crittenden County, 
268 SW 94, 201 Ky 660. 

(6) County board could lawfully 
direct jail fund to be transferred to 
special building fund, for construc¬ 
tion of addition to courthouse, in¬ 
cluding jail, where cost of jail ex¬ 
ceeded jail fund in treasury—Otoe 
County V. Kelly, 26$ N.W. 766, 130 
Neb 869 

(6) Fund to erect courthouse and 
jail IS available to buy courthouse 
site—Schnatterly v Eslmger, 266 P. 
657, 126 Kan. 9 

<7) While a levy, although ma,de 
simply for “new courthouse construc¬ 
tion,” is to be construed with the 
corresponding published budget pro¬ 
viding for a levy for completion of 
courthouse on a certain block, so 
that the taxes raised thereby are 
not available for payment of a court¬ 
house on another block, contract for 
which had theretofore been made, 
where, for several years, when a 
county had an uncompleted court¬ 
house, the published budgets provid¬ 
ed simply for a levy for “new court¬ 
house construction,” and levy was 
so made, the money so collected and 
allowed to accumulate was available 
for another courthouse thereafter 
contracted for by the county.—J. M. 
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Dougan Co v Van Riper, 198 P 897, 
109 Or 264—^J M Dougan Co v 
Klamath County, 193 P 645, 99 Or 
436. 

(8) Payment of taxes under stat¬ 
ute, authorizing commissioners to 
build a courthouse and jail on cer¬ 
tain public square, cannot be suc¬ 
cessfully resisted, or recovered, be¬ 
cause jail was built on other prop¬ 
erty across an adjoming street — 
Atchison, T & S F. Ry Co. v Board 
of Com’rs of Cowley County, 176 P. 
99, 108 Kan 681. 

(9) Where county, borrowing mon¬ 
ey from state under provisions of 
Unemployment Relief Bond Act of 
1933, failed to stipulate other means 
of repayment, by terms of act, loan 
must be repaid by deductions from 
gasoline tax payments.—Kern Coun¬ 
ty V. Woody, 71 P2d 268, 9 Cal 2d 
534 

(10) Other proper applications see 
Scown V. Cook County, 199 Ill.App, 
851 

16 C.J. p 684 note 65 [c]. 

An. emergency fund created by tax 
levy is subject to control of county 
commissioners who direct fiscal af¬ 
fairs of the county, and, in absence 
of a statute so requiring, is not au¬ 
tomatically subject to payment of 
warrants drawn upon other county 
funds which are overdrawn when 
warrants are issue.—^Boettcher v. Mc- 
Dowall, 174 N.W. 759, 48 ND 178. 
Statutory charge 

Even if judgment recovered by city 
against parish for paving is statuto¬ 
ry charge entitled to be first paid it 
would be such only against revenues 
for year m which paving was done 
—City of Gretna v. Parish of Jeffer¬ 
son, 108 So 787, 161 La. 787, 161 
La 406 

46. Ala—Jefferson County v. Henry, 
86 So 44, 46, 204 Ala. 381, quoting 
Corpus Jurist 

Miss—Board of Sup'rs of Winston 
County V, Adams. 144 So 476, 164 
Miss 162 

Ohio—State ex reL Turner v. Sayre, 
12 Ohio NP.,N.S., 887. 

Okl—Protest of Bledsoe, 17 P2d 979, 
161 Okl. 227—^In re Protest of St 
Louis-San Francisco Ry Co., 288 
P. 307, 143 Okl. 146 
Tex.—Commissioners’ Court of Hen¬ 
derson County V. Burke, Civ.App, 
262 SW. 94. 

16 C J p 684 note 66. 

Transfer not effected 
Where clerk of superior court had 
loaned trust funds and had taken 
note and deed of trust, mere placing 
of note and deed of trust in a com¬ 
partment in vault reserved for se¬ 
curities belonging to delinquent tax 
account and statement by clerk to 
county auditor that they belonged to 
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was originally created,or unless a valid statute surplus, or prohibits its disposition in a certain 
authorizes or requires a transfer to be made way, such direction or prohibition must be follow- 

and where a statute directs the disposition of the ed^® in cases in which it is applicable.^® Also 


delinquent tax account could not ef¬ 
fectuate transfer of funds from the 
trust funds account to the delinquent 
tax account as regards allocation on 
clerk's account.—^In re Tilley, 2 S 
SI 2d 664, 216 NC 5S9 

47. Ala.-^efferson County v. Henry, 
86 9© 44, 46, 204 Ala, 381, quoting 
€}orpii8 Jnxis. 

Cal —Southern Service Co v Los 
Angeles County, 82 P 2d 307 
Mont.—State v District Court of 
Second Judicial Dist in and for 
Sliver Bow County, 204 P. 600, 62 
Mont 276. 

Okl—Chicago, R I & P Ry Co. v 
Excise Board of Pottawatomie 
County, 29 P 2d 686, 167 Okl. 326. 
16 C J p 584 note €7 

SnzplTUi a paxt of general fonda 
Ga—^Avera v. Clyatt, 109 SB. 655, 
152 Ga 280 

Ohio—State ex rel Brennan v Ben- 
ham, 17 Ohio CirCt. NS, 179, af¬ 
firmed 89 Ohio St 351 
Va—Godwin v Board of Sup'rs of 
Nansemond County, 171 SB. 621, 
161 Va 494 

15 C J. p 584 note 67 [a]. 

FacnueiLt mto treavuiry 
Surplus plumbing inspection fees 
are payable into county treasury, 
there being no express legislation 
on subject.—Johnson v Deuser, Mo. 
App, 56 SW2d 803, 

BsoesfAve levy 

Where amount levied for cost of| 
collection of taxes to satisfy bond is¬ 
sue resulted in excess, such excess 
should be kept separate and paid out 
thereafter by county authorities, not 
for expenses of county, but for loss 
and cost of collecting bonds—^Peo¬ 
ple v N J Sandberg Co, 116 N B. 
741, 277 Ill 667 

What constitULtes charge on fond 
Whiore before the close of first 
fractional fiscal year county commis¬ 
sioners of a new county take pre¬ 
liminary steps for construction of 
bridges during succeeding fiscal year, 
a written contract with successful 
bidder executed in succeeding fiscal 
year does not create a special charge 
on balance in bridge fund at close 
of fractional fiscal year, but is a 
proper item entering into county 
budget of current fiscal year—Boett¬ 
cher V McDowall, 174 NW 769, 43 
ND 178. 

Time for transfer 
Under Acts 1918 c 112, providing 
for a county live stock fund, and 
payment out of the fund for injuries 
to live stock committed by dogs, the 
surplus, if any, of live stock fund, 
to which the school fund is entitled 
ixnder § 37, should be transferred to 


the school fund at the end of each 
year.—^Nichols v. Logan, 213 SW 
181, 184 Ky. 711. 

Transfer by operation, of law 
Where county excise board In de¬ 
termining ad valorem tax rate for 
current fiscal year has considered 
free cash surplus &om prior year, 
surplus, by operation of law, is trans¬ 
ferred to current fiscal year.—^Pro¬ 
test of Bledsoe, 1*7 P 2d 979, 161 Okl 
227 

48. Ala.—^Ramage, Parks & Co. v. 

Folmer, lrd8 9o 680, 214 Ala. 661. 
ND—^Boettcher v. McDowall, 174 N 
W. 769, 43 ND 178 
Okl —^Lowden v Bzcise Board of 
Pottawatomie County, 67 P.2d 609, 
176 Okl 646. 

Duty of comptroller 
While a state comptroller is Justi¬ 
fied in refusing to approve transfer 
of money from county emergency 
fund to general fund for payment 
of additional compensation due cir¬ 
cuit judge at time of his death on 
theory that act requiring such pay¬ 
ment by county was not clearly con¬ 
stitutional before authoritative de¬ 
termination of Its legal effect by 
court, he is bound to approve such 
transfer where the statute has been 
adjudged legal and applicable—State 
ex rel Simmons v L»ee, 160 So 886, 
119 Fla 746. 

StatntM held InappUoable 
Okl —St Louis-San Francisco Ry 
Co V Sanders. 7 P 2d 161, 164 
Okl 169 

Tex—Carroll v. Williams, 202 SW 
604, 109 Tex 166, modifying Wil¬ 
liams V Carroll, Civ App., 183 S.W 
29—Commissioners' Court of Hen¬ 
derson County V. Burke, Civ App, 
262 SW. 94. 

Xh ,Arkansas. 

(1) Expressly overruling a case 
decided before passage of the stat¬ 
ute, and upholding the constitution¬ 
ality of an exit authorizing the re¬ 
lief, it was held that, where a coun¬ 
ty issued bonds to cover prior in¬ 
debtedness, surplus in bond account 
due to iiayments by warrant before 
bond funds were available was prop¬ 
erly required to be transferred to 
county general account —^Hagler v. 
Arkansas County, 2 S.W 2d 5, 9, 176 
Ark 116, overruling Airheart v. Wm- 
free, 282 S.W 963, 170 Ark. 1126. 

(2) Previous to this decision, how¬ 
ever, and on the authority of the 
overruled case, the statute was de¬ 
clared unconstitutional —^Blalock v 
Miller, 298 SW 996. 176 Ark. 98. 

(3) Under express provision of a 
statute, a county was held authorized 
to pay indebtedness existing Dec. 7, 

nil 


1924, from proceeds of bonds issued 
for indebtedness existing before Oc¬ 
tober 7.—^Hagler v. Arkansas County, 
2 SW2d 6. 176 Ark 115 
Statste held imconstitatloiLaa 

Amendatory statute directing part 
of county aid fund of county to be 
withheld as sinking fund to pay in¬ 
terest and principal of outstanding 
county road bonds —Hill v Snod¬ 
grass, 68 S.W 2d 943, 167 Tenn. 285 
Bnablbig' act held repealed 
Fla—Oven v. Ausley, 143 So. 688, 306 
Fla. 466 

:bev 7 for purpose of troaisfer 

A statute authorizing the transfer 
of money from one fund to another, 
even if applicable to money raised by 
taxation, would not permit it where 
levy was ostensibly for one puri>ese, 
but really for the transfer—Carroll 
V. Williams, 202 S.W 604, 109 Tex. 
166, modifying Williams v. Carroll, 
Civ App, 182 S.W. 29 
CoustltutioDal provislou as to tax¬ 
es for various purposes has been held 
not only to control the raising but 
the expenditure of the funds, and so 
not to allow transfer of those raiseq 
for one purpose to another purpose. 
—Carroll v. Williams, supra 
Beductiou of levy 

(1) Moneys in the sinking fund of 
a county at the close of the fiscal 
year against which there are no out¬ 
standing charges must be used to re¬ 
duce the sinking fund levy for the 
following year—^Excise Board of No¬ 
ble County V Stanolind Pipe Line 
Co., 80 P2d 227, 183 Okl. 45 

(2) Amount of levy generally see 
infra 5 282. 

49. Ala—Jefferson County v Henry, 
86 So 44, 45, 204 Ala 381, quoting 
Corpus Juris. 

16 CJ p 685 note 68. 

BO. Ala—Jefferson County v. Henry, 
supra 

Neb—^Union Pac. R Co. v. Cheyenne 
County. 90 N.W 917, 64 Neb. 777 
15 C J. p 686 note 69. 
truftischargsd obligations 

(1) Statute authorizing unexpend¬ 
ed balances to credit of any account 
at end of fiscal year to revert to fund 
from which appropriation was made 
does not authorize reversion of un¬ 
expended balances, where obligations 
for which fund was appropriated had 
not been discharged.—Shultz v State 
ex reL Chalmers, 166 So 319, 128 
Fl€L 100. 

(2) So oonstitution'al and statutory 
provisions that moneys in the eouaity 
treasury at the end of the county 
fiscal year not needed for current 
expenses are to be transferred to 
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where, by statute, a certain claim is payable out of 
a particular fund, the county is not liable to pay it 
out of any other fund.5i 

The application of a special fund to the payment 
of interest on the debt or liability for the future 
pa 3 mient of which the fund is created is not a di¬ 
version of the fund from the purpose to which it 
must be exclusively devoted.52 So while it is not 
a misappropriation of moneys to devote taxes paid 
on an assessment under an illegal act to the purpose 
for which they were paid,53 and such moneys can¬ 
not be recovered back by the county,®^ a statute pro¬ 
viding for the transfer of money from one fund 
to another in case of emergency does not contem¬ 
plate an emergency arising from the failure of the 
legislature to levy an adequate tax, or from the 
action of the legislature m passing void and in¬ 
operative statutes creating a particular fund.55 

A transfer of funds to the current expense fund 
must be of funds available for current expenses, 
and cannot be made from a fund derived from a 
levy in excess of a fund for current expenses 56 
A statute requiring the state comptroller's approval 
bf a transfer of money from one county fund to 
another does not contemplate such approval as a 
matter of course, without considering the legality 
and propriety of the transfer in the exercise of 
sound administrative discretion when made to ac¬ 
complish a duly authorized and proper purpose, 
and his exercise of discretion in approving or re¬ 


fusing to approve a transfer for the purpose of 
making a payment required by law should be gov¬ 
erned by the statute requiring such approval as ju¬ 
dicially interpreted 57 

The rule prohibiting a diversion of special funds 
IS limited to funds raised in the county, and does 
not apply to a special fund coming from the state,58 
nor IS a county fund subject to a constitutional limi¬ 
tation as^to the state's engaging in internal improve¬ 
ments 59 The fact that county funds improperly de¬ 
livered to the state were returned by the state on 
the understanding that they were to be used for a 
specific purpose m which the state was interested 
does not make the funds applicable for such pur¬ 
pose, however, unless under the law they could be 
appropriated therefor 60 

In some instances a county is liable for its diver¬ 
sion of a special fund, which liability includes "in¬ 
terest,®^ or a contractor is entitled to have amounts 
borrowed from the fund restored to it.®^ A county 
is not liable, however, for revenues which a stat¬ 
ute requires it to apply to particular purposes,, 
where it does not receive such revenues.®® 

Where money has been illegally transferred from 
one fund to another, an amount of cash on hand in 
the second fund, not exceeding the amount illegally 
transferred thereto, may be considered as being in 
the first fund,®4 but where there is no cash on hand 
in the second fund, neither the excise board nor the 
courts may direct that any part of the amount il- 


ths warrant redemption fund by res¬ 
olution of the county board apply 
only when such moneys are not need¬ 
ed in the payment of current ex¬ 
penses for the purposes or funds for 
which they were collected, and only 
the surplus above the amount need¬ 
ed may properly be transferred; and 
the determination as to whether the 
moneys shall be deemed needed for 
current expenses, or whether they 
shall be transferred to the warrant 
redemption fund, rests in the discre¬ 
tion of the board.—Laclede Highway 
Dist V, Bonner County, 196 P. 196, 
33 Idaho 476 

51. Za —^Tremont Lumber Co v Po¬ 
lice Jury of Jackson Parish, 81 So 
703, 144 La. 1034. 

Or —J M Dougan Co. v Klamath 
County, 193 P. 646, 664, 99 Or 486, 
quoting Ooxpus Jnxu. 

16 C J p 686 note 70 

52. Ala—^Littlejohn v. Littlejohn, 71 
So. 448, 196 Ala 614 

53. Ohio—State v Bader, 47 N.E 
564, 66 Ohio St. 718. 

54. Ga—^Richmond County v. Rich¬ 
mond County Reformatory Inst., 81 
SE 232, 141 Ga. 457. 


55. Idaho —Cunningham v. Thomp¬ 
son, 108 P 898, 18 Idaho 149. 

56. Okl—In re Protest of St Louis- 
San Francisco Ry Co, 288 P 307, 
143 Okl 146—C D. Coggeshall & 
Co V Smiley, 285 P. 48, 142 Okl 8 

57. Fla—State ex rel Simmons v 
Lee, 160 So 886, 119 Fla 746 

58. Cal—^Power v. May, 66 P. 796, 
123 Cal 147 

59. Kan,—State v. Mills, 223 P. 261, 

115 Kan 631 

GO. Fla —Bigham v. State ex rel 
Ocala Brick & Tile Co, 156 So 246, 

116 Fla 852 

61. Tex—Comanche County v. 

Burks, CivApp, 166 SW 470 

62. Wanwats received for taxes 

However, a statute providing coun¬ 
ty orders payable out of county reve¬ 
nue shall be received in payment of 
county taxes, etc, may be construed, 
whenever a county warrant drawn 
on some other fund was presented 
and received in payment of special 
courthouse taxes, it was in the final 
analysis equivalent to borrowing 
from the courthouse fund moneys 
with which to pay the debt of the 
1 other fund, and the courthouse con¬ 
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tractor, as creditor of the special 
courthouse fund, is entitled to have 
restored to such fund cash in an 
amount equal to the amount of war¬ 
rants on other funds received in pay¬ 
ment of special courthouse taxes 
since the date to which the contract 
for the courthouse referred, hut res¬ 
toration cannot be made by taking 
moneys from a nondebtor special 
fund, warrants of which have not 
been received in payment of the 
courthouse taxes—J M Dougan Co. 
V Van Riper, 198 P 897, 109 Or 264. 

63. Or—City of Pendleton v. TTma- 
tilla County, 241 P. 979, 117 Or. 
140 

ConvLct’s eatmlngs, impressed by 
statute for use of his wife and chil¬ 
dren when collected by county, can¬ 
not be paid from general fun# when 
not so collected.—Swindle v. State, 
148 So 198, 226 Ala. 247, answer 
conformed to 148 So. 195, i>6 Ala.App. 
166 

64. Okl—Sinclair Prairie Pipe Line* 
Co V Excise Board of Tulsa Coun¬ 
ty, 49 P 2d 114, 173 OkU 376—Pro¬ 
test of McClaskey, 41 P 2d 460, 
170 Okl 512—Protest of Bledsoe. 

1 17 P2d 979, 161 Okl 227. 
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legally transferred be considered as cash on hand m 
the first fund.66 Where monev has been improper¬ 
ly paid out of a special fund, it cannot be recovered 
as general county funds 66 

A building contractor with a count}’ is entitled 
to look to the special constriction fund as it was 
and legally is, and is not bound by what might have 
been, but was not, done m respect of such fund.67 

§ 232. Reports as to County Finances 

Reports as to county finances must be made and 
published as required by statute. 

When required by statute, county officers must 
make annually or semiannually a detailed report in 
writing of their financial transactions during the 
year or half year next preceding the time of mak¬ 
ing such report,68 showing the date, the amount, 
for what, and to whom each payment of money 
from the public funds was made,66 and publish the 
report in a newspaper of general circulation in the 
county.70 The expenditures need not be stated with 
the explicitness of an account, but the recital of a 
sin^e payment to a person without setting out the 
several items included in the payment is permis- 
sible^i unless the statute specifically requires the 
report to be itemized as to amount, to whom paid, 
and for what purpose 72 Although the annual re¬ 
port of the county controller is not conclusive and 
may be set aside for fraud, one who has filed his 
report, no appeal therefrom having been filed, may 
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not on his own motion open an investigation with 
reference to the report 73 

As shown infra § 235, in some states certain coun¬ 
ty officers are required to submit estimates or state¬ 
ments of expenditures to be incurred during the 
next succeeding fiscal year, the purpose being to aid 
in the preparation of the county budget. 

§ 233. Collection and Custody of Funds 

The collection and custody of county funds Is vested 
in particular officers or boards who must exercise or¬ 
dinary diligence with regard thereto. 

County officers administer funds only after they 
have become county funds,74 and have no direction 
or control over funds wrhich are not county funds 
strictly speaking.75 In at least one jurisdiction cer¬ 
tain named county authorities possess statutory au¬ 
thority to issue execution without suit or notice of 
any kind, against any person holding county funds 
collected by the county for any purpose.^® That 
working cash funds vrere banking funds was not a 
valid objection to acts respecting w’orkmg cash 
funds in counties.77 

In some states the county commissioners have no 
control over the county funds other than the right 
of appropnation,78 it being held that a county treas¬ 
urer IS an officer who acts on his own responsibility, 
and independently of the board of commissioners of 
the county so far as the keeping of the funds of the 
state and the county is concerned, that he is the 
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<66. Okl —Sinclair Prairie Pipe Line 
Co V Excise Board of Tulsa Coun¬ 
ty, 49 P2d 114, 173 Okl 375—Pro¬ 
test of McClaskey, 41 P 2d 460, 170 
Okl 612—Protest of Bledsoe, 17 P. 
2d 979, 161 Okl 227 
ea Ohio—Loe V State, 91 NB 982, 
82 Ohio St 73 

67. Or —J M Dou^ran Co v Van 
Riper, 198 P 897, 109 Or. 264. 

08. W.Va —oodyard Publications 
V Lambert, 163 S.B. 868, 112 WVa. 
22 . 

15 C J p 686 note 80 

StatoniMLt held in rabetaJitlal oompU. 
ance 

W Va —State v Manon County Court, 
117 SB 232, 93 WVa. 521. 

69b Ohio—State v. Payette County, 
22 Ohio Cir CL 433, 12 Ohio Cir 
Bee. 316—State v Gage, 2 Ohio 
S & C.P. 613 

70. Ohio.—State v. Wood County, S3 
Ohio Cir CL 93, affirmed 96 N.B 
1157, 84 Ohio SL 447 
Ohio —^ECnorr v Darke County, 4 
Ohio N'.P,N.S, 36. 

16 C.J p 685 note 82. 

Coantgr auditor may be authorized 
to publish an exhibit of the receipts 


and expenditures of the past year 
in newspapers of his selection — 
State V Holmes, 8 N B 870, 44 Ohio 
St 489 

BCandatory and dlxectovy provlsloiis 

(1) Statute requiring county board 
to publish county’s financial state¬ 
ment in newspaper for three succes- 
; sive weeks is mandatory.—State v 
Tauer, 227 N.W. 499, 178 Minn 484 
—State V. Neisen, 217 NW 371, 173 
Minn 350. 

(2) But a provision that such pub¬ 
lication should be made within thir¬ 
ty days of the time the statement is 
made is directory only —State v. 
Neisen, supra 

BefnjNa not JnatULed 

County board does not justify re¬ 
fusal to publish county’s financial 
statement for three successive weeks 
as required, by showing one publi-j 
cation, by showing such publication! 
would cause large expense to coun-l 
ty, or by showing abbreviated state¬ 
ment was printed for distribution to 
those applying therefor—State v 
Tauer, 227 N.W 499, 178 Minn. 484 

7L Ohio—State V Washington Coun¬ 
ty, 47 NE 666, 66 Ohio SL 631— 
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State V Pike County, 30 Ohio Cir 
Ct 406. 

72. Ohio.—State ex rel Record Pub¬ 
lishing Co V. Sollars, 7 Ohio NP., 
NS, 667. 

Utah—^Dunn v Bryan, 299 P, 253, 77 
Utah 604 

Pair coeuplianoe shown 

Ohio —^Knorr v Darke County, 4 Ohio 
N.P,NS., 35. 

WVa—State v Marion County 

Court, 117 S B. 232, 93 W.Va 621. 

73. Pa—Commonwealth v. Gollmar. 
18 PaDist & Co. 648, 80 Pittsb Leg. 
J 309. 

74. Pla—Carlton v Mathews, 137 
So 816, 103 Pla 301 

County’s ownership of public funds 
see supra § 229 

7Bb Ind—^Vigo Tp v. Knox County, 
12 NE 306, 111 Ind 170. 

76. Ga.—Greer v Turner County, 75 
SB. 578, 138 Ga, 568—^Hobbs V. 
Dougherty County, 25 S.E. 579, 98 
Ga 574. 

77- IlL—^Mathews v. City of Chica¬ 
go, 174 NB. 36, 342 Ill 120. 

78- WVa—Bunch v ShorL 90 S.E. 
810, 78 W.Va 764. 

Appropriation see infra §9 236, 236 
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proper custodian of such funds, and that the 
board of commissioners has no legal authority to 
direct him as to where or in what manner the same 
shall be kept As a general rule, however, the 
county board is the agent of the county to arrange 
for and collect the finances of the county,^® and 
such power includes the right to institute and con¬ 
duct all suits and proceedings looking to the preser¬ 
vation of the fiscal affairs of the county,although 
in the performance of this duty the members of the 
board have a wide discretion and are not bound to 
sue a debtor of the county where they know that 
nothing can be recovered ^2 They must exercise 
ordinary diligence to keep informed of the condition 
of funds subject to their disposal,and may extend 
the time for pajmient of claims where in their j'udg- 
ment such extension is to the best interest of the 
county.s^ Also compromises and settlements of 
claims owing to the county, or litigation based on 
such claims, are generally upheld by the courts 
in the absence of a showing of fraud or collusion,^^ 
provided the compromise is made by the county 


board rather than by some county official,^® and pro¬ 
vided the jurisdiction is not one in which the com¬ 
promise of the indebtedness of an individual or cor¬ 
poration to a county is prohibited by constitution or 
by statute.^ 

As shown in the C J S title Depositaries §§ 7-14, 
also 18 CJ. p 579 note 9 et seq, statutory provision 
is made in some states for the deposit of county 
funds in banks, but, in the absence of enabling stat¬ 
utes, commissioners authorized to sell bonds to re¬ 
deem prior bonds have no authority to invest the 
proceeds; it is their duty to turn over as received 
the funds collected to the county treasurer, and 
their action in depositing them with a bank is il¬ 
legal, and so is an unauthorized trust agreement 
with the bank in which the funds were deposited.®* 

A county clerk may be authorized to collect fees 
due the county.*® 

A statute making the warrant of the county audi¬ 
tor a condition precedent to deposits in the county 
treasury is intended only for bookkeeping purposes, 


79. Ind—Halbert v. State, 22 Ind 
125 

N’ebi—State v. Whipple, 88 N.W. 921, 
60 Neb 650 
16 C.J p 585 note 87. 

General power and duty of county 
treasurer as to receipt and custody 
of funds see supra §§ 136, 143. 

80 . Ky—Ward v Buckmerham, 104 
SW2d 994, 268 Ky. 297. 

15 C J. P 686 note 92 

81 . ND—^Traill County v Moack- 
rud, 260 NW 821, 66 N.D 615 

Power to do all neceosaxy thixLSTB 
Under Arkansas constitution, coun¬ 
ty court has power to do all things 
necessary for preservation of coun¬ 
ty's funds—Martin v State, 286 S 
W. 873, 171 Ark. 676 

Bight to sue on mortgage note held 
by county rested primarily in fiscal 
court—^Ward v Buckingham, 104 S. 
W'2d 994, 268 Ky. 297 
Right to enforce mortgage securing 
loan see infra S 237 

80 . Pa.—Schwamble v. Sheriff, 221 
Pa- 18—Commonwealth v. Curren, 
2 ChestCo 893. 

88. W.Va.—^Ball v, Toler, 153 S.B. 
238, 109 W.Va 61. 

aA. NJD.—^Traill County v. Moack- 
rud. 260 N.W 821, 65 N.D. 615 

85 . Ark.—Oats v. Smith, 109 S.W.2d 
955, 194 Ark. 812. 

Iowa.—^Plymouth County v. Koehler, 
267 N.W. 106, 221 Iowa 1022. 

N D.—^Traill County v Moackrud, 260 
N.W. 821, 65 ND. 615—^Prazier v. 
Bdbnltz, 209 N.W. 373, 64 N.D. 253. 


Or—Jackson County v. Ulrioh, 244 P 
536, 118 Or 47 
15 C J p 586 note 93 
TTnlia'tudatdd claims 

(1) Unliquidated claims, subject of 
suit, may be compromised by county 
at any time before final judgment, 
and so fiscal court, acting in good 
faith, may settle claims against sher¬ 
iffs during pendency of taxpayer’s 
suit thereon —Shipp v. Rodes, 293 
SW 643, 219 Ky. 349. followed in 
Shipp V. Bradley, 298 SW 553, 219 
Ky 373 

(2) Compromise of disputed ac¬ 
count between sheriff and fiscal court 
is not illegal as “releasing or extin¬ 
guishing indebtedness ta county,” 
forbidden by constitution, where 
there was genuine dispute as to 
amount due and as to whether sher¬ 
iff owed county.—^Roberts v. Fiscal 
Court of McLean County, 51 S.W.2d 
897, 244 Ky 590 

Necessity for approval 
Compromise settlement made by 
fiscal court need not be filed and ap¬ 
proved by county court—^Roberts v 
Fiscal Court of McLean County, su¬ 
pra. 

Compromise of claims against coun¬ 
ty generally see infra § 303. 
Power of county treasurer to make 
settlements by the use of public 
funds in his hands or subject to 
his check see supra $ 136 
Settlement by county with its offl- 
cials see supra, S§ 152-154. 
aOL Okl —^Ironside v. State, 148 P. 
97, 46 Okl 41. 


Tex—^Delta County v Blackburn, 93 
SW 419, 100 Tex 61, reversing, 
Civ.App, 90 SW 902—Bland v. 
Orr, 39 SW 668, 90 Tex. 492. 

Sized and certain liability 

Constitutional provision that gen¬ 
eral assembly shall have no power 
to release, extinguish, or authorize 
releasing or extinguishing, in whole 
or in part, the indebtedness or lia¬ 
bility of any corporation or individ¬ 
ual to county, denies power to com¬ 
promise where liability is fixed and 
certain, but does not forbid settle¬ 
ment of unliquidated claim or com¬ 
promise of pending litigation to re¬ 
cover on claims which are unliqm- 
dated and uncertain in amount at 
any time before final judgement. 
However, where suit to recover taxes 
for which sheriff failed to account 
for years 1919 and 1920 was not 
terminated by final judgment until 
1928, which judgment was affirmed 
and rehearing denied in May, 1930, 
and subsequent suits to enjoin col¬ 
lection of judgment were promptly 
dismissed, appeal from such dis¬ 
missal did not have effect of render¬ 
ing claim “unliquidated” within rule 
stated.—Steele v Taylor, for Use 
and Benefit of Laurel County, 113 
SW2d 423, 272 Ky. 11. 

88. Md —^Frederick County Com'rs 
V i^age, 164 A 182, 168 Md. 619. 

89. Tex —Bills County v. Thomp¬ 
son. 64 S.W. 927, 66 S W. 48, 95 
Tex. 22. 


87. Ky—CoranK>nwealth v, Tilton, Reception and custody of funds by 
68 S.W 602, 111 Ky. 841, 23 Ky. clerk of court see Clerks of Courts 
L. 753. S§ 40-42. 
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and does not make such warrant a muniment or 
condition of title in the county.^® 

While the prime duty of counly bond trustees 
having a fund in their custody is to secure its safe¬ 
ty by exercising all due care and diligence in ex¬ 
ecuting authority conferred, yet it is their duty to 
augment as well as to conserve the fund when aug¬ 
mentation is contemplated by the trust. Trustees 
should not be permitted directly or indirectly to gam 
pecuniary profit by the use of trust funds or by di¬ 
verting or misdirecting the use or custody of trust 
funds. In performing their trust functions, the 
trustees have a discretion within limits that may 
be stated in the terms of the trust or implied by law 
from the nature of the trust and the circumstances 
of Its execution, and the courts will not in general 
interfere with the exercise of that discretion where 
no unlawful act or excess or abuse of discretion or 
misconduct or negligence is shown that results or 
probably will result in loss or detriment to the 
fimd or Its beneficiaries 

§ 234. Disbursements in General 

Generally the duties and powers relating to dis¬ 
bursement of county funds are regulated by statute 
and disbursement may be made only by the officer, in 
the manner, and for the purposes designated by statute. 

The duties and powers of a county relating to the 
disbursement of public funds are generally regulat¬ 
ed by statute,92 and it has been held that a county 
cannot operate under a budget system while there is 
an outstanding warrant indebtedness where the 
statutes provide that all county warrants must be 


paid in the order of their registration,93 but the 
right to levy and collect taxes for certain purposes 
carries with it the right to expend the funds when 
so collected to carry out the purposes for which col- 
lectcd.9^ In the absence of statutory provisions on 
the subject, there would seem to be no doubt that 
county boards as the fiscal agents of their counties 
may direct the disposition of the county revenues ;95 
and where the power and the duty to determine how 
the revenues shall be expended is expressly imposed 
by law on the county board,96 the character of ex¬ 
penditures made, so long as they are for a public 
purpose and within constitutional limits, must nec¬ 
essarily rest in its discretion,97 and the courts will 
not interfere, m the absence of proof of fraud or 
gross abuse of power,98 the power of the board to 
expend funds not being confined strictly to claims 
enumerated in the statutes.99 Nevertheless, a coun¬ 
ty cannot properly expend all of its revenue on 
mere nongovernmental matters and then pass on its 
indispensable governmental obligations as a floating 
debt for future generations.^ The board acts only 
in a ministerial capacity and has no discretionary 
power under a statute providing that the expenses 
incurred by another body shall be audited by the 
latter and certified to the board and paid.2 

While it has been held that county authorities 
may spend no money for which a proper tax may 
not be levied to raise the funds,® a county may use 
other funds than those derived from taxation in 
the payment of its debts.** Statutes authorizing 
county boards to expend funds raised by taxation 
are subject to strictest construction,® and the au- 


9a ITS—^Bennett v. Bank of Com¬ 
merce & Trust Co , D C Miss., 220 
F 950 

Ohio—Shanklin v. Madison County, 
21 Ohio St. 576. 

91. Fla.—Gary v. Kissimmee River 
Cattle Co, 96 So 667, 85 Fla 268 

92. Ky.—Jefferson County v. Jeffer¬ 
son County Fiscal Court, 108 S.W. 
2d 181, 269 Ky. 535 

Or.—State v. Siegmund, 266 P. 1076, 
1081, 126 Or. 197, certiorari denied 
State of Oregon ex reL Van Winkle 
V. Siegmund, 49 S Ct. 12, 278 U S. 
608, 78 L Fd. 534 

wash—Thurston County v Depart¬ 
ment of Labor and Industries, 9 P. 
2d 1086. 167 Wash. 629. 

98. SD.—^Rowe v. Stanley County, 
219 N.W. 122, 62 SD. 616 
94. Tex—^Hughes v. County Corners’ 
Court of Harris County, Civ.App, 
35 SW2d 818. 

Special tax, of which statutory fine 
and forfeiture fund was in part con- 
stHuted, IS disbursable for any coun¬ 
ty purpose authorized by legislature, 
notwithstanding tax was paid into 


and made part of fund —State ex rel 

Cnm V. Juvenal, 163 So. 569, 119 

Fla 86, 121* Fla 69. 

Disbursement of road taxes In gener¬ 
al see the CJS title Highways §5 
292, 305, also 29 C J. p 739 note 
4-p 741 note 31, p 747 note 82 

96. Cal.—^Laforge v. Magee, 6 CaL 
285 

98, Ark—State v. Craighead Coun¬ 
ty, 169 SW. 964, 114 Ark. 278—Bx 
parte Turner, 40 Ark. 548 

97. Ky —Ballard v. Adair County, 
104 S.W2d 1100, 268 Ky. 347. 

9a La.—^Murphy v. St. Mary Parish 
Police Jury, 42 So. 979, 118 La. 
401. 

99. Ala.—^Bnsley Motor Co. v. 

O'Rear, 71 So. 704, 196 Ala. 481. 

1. Ky.—^Ballard v. Adair County, 104 
SW2d 1100, 268 Ky. 347. 

2. N.D.—Ward County v. Heaverson, 
274 N.W. 664, 67 N.D. 620 

3. Ga.—^Turner v. Johnston, 187 S.E. 
864, 183 Ga. 176. 

4 . Pa.—^Ruler v. Tork County, 139 
A, 136, 290 Pa. 427. 
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5. Ky.—Jefferson County Fiscal 

Court V. Jefferson County ex rel. 
Grauman, 128 SW.2d 230, 278 Ky. 
68 

Fartloiilax statates oonstraed 

(1) Under statute providing for 
the disposition of moneys accruing’ 
from certain taxes, the word ‘•accru¬ 
ing** means arising—^Board of Com’rs 
of hiea County v. Board of Com'rs 
of Chaves County, 169 P, 306, 23 N. 
M. 469. 

<2) The provisions of a Georgia 
statute creating a board of commis¬ 
sioners for a certain county con¬ 
sisting of five members, requiring 
three commissioners to form a 
quorum for transacting business, and 
requiring three to concur to pass any 
order or decree, do not conflict with 
other provisions that a majority may 
convene a session and that county 
treasurer shall not disburse county 
funds on any order unless order is 
countersigned by majority of com¬ 
missioners.—^Austin-Western Hoad 
Machinery Co v Fayette County, C. 
C.A.Ga., 99 F.2d 566. 
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thority therein must be clear and convincing be¬ 
fore an expending or appropriating order or reso¬ 
lution will be upheld,® 

Under the express provisions of some statutes 
no money can be paid out of the treasury until ap¬ 
propriated by law,7 but it is held that failure to 
make an appropriation therefor is not fatal to re¬ 
covery on a valid claim,® and that an expenditure 
in excess of the existing appropriation may subse¬ 
quently be adopted and ratified.® Under a law pro¬ 
viding that no warrant shall be issued and no claim 
for any expenditure in excess of the detailed 
budget appropriation be approved “except upon an 
order of a court of competent jurisdiction,” the 
question is left open for determination by a court 


as to whether any other claim shall be determined 
to be a claim against county and whether the coun¬ 
ty shall be held liable therefor,and the court 
should allow claims based upon the furnishing of 
goods which were undispensable to the carrying on 
of the county’s governmental functions even though 
the expenditures are m excess of budget appropna- 
tions.^^ Mandatory expenditures required by law 
are not within statutory inhibitions against expendi¬ 
tures exceeding appropriations.^® 

Where the actual disbursements of county funds 
is intrusted by statute to a particular officer, other 
officers have no authority to disburse them,i® and 
the officer designated can pay out the money law¬ 
fully only in the manner^^ and for the purposes^® 


(3) Bateman Act, relating: to pay¬ 
ment of annual expenses from tax-' 
es collected, was not rei>ealed by 
statute, allowingr judgrments against 
county for current expenses, etc.— 
Optic Pub. Co. V. Board of Com'rs of 
San Miguel County. 202 P 124. 27 
N.M. 371—James v. Board of Com'rs 
of Socorro County. 174 P. 1001, 24 
K.M 509 

(4) Nor was sucbi act repealed by 
act fixing salaries of county offi¬ 
cers —^Baca V Board of Com'rs of 
Socorro County, 231 P. 637, 30 N 
M. 163—James v. Board of Com'rs 
of Socorro County, supra. 

S. K:y.--JelEerson County Plscal 
Court V. Jefferson County ex rel 
Grauman, 128 S W 2d 230« 278 Ky 
68 

Ohio.—State v. Pierce, 117 NB. 6, 
96 Ohio St. 44 

“All public property and public 
moneys . . . constitute a pub¬ 

lic trust fund, and all persons, pub¬ 
lic or private, are charged by law 
with the knowledge of that fact 
Said trust fund can be disbursed 
only by clear authority of law.”— 
State V Maharry, 119 NE. 822. 97 
Ohio St. 272. 

SecolntloiL held valid 
A resolution of county court au¬ 
thorizing bond issue to assist in con¬ 
struction of city hospital was not 
illegal because of direction for pay¬ 
ment of proceeds to hospital associa¬ 
tion rather than trustee of county, 
under a statute reCLUiring proceeds 
to be paid to trustee, the court below 
ordering the proceeds paid to the 
trustee and disbursed as ordered by 
the county court-—^Dodd v Roane 
County, Tenn, 124 S.W 2d 963. 

7 . Ark.—Nevada County v. News 
Printing Co., 206 S W. 899, 139 Ark 
602—^Durrett v Buxton, 39 SW. 
56, 63 Ark. 397 

Tex.—Cherokee County v. Odom. 16 
S.W 2d 538, 118 Tex 288, re¬ 

versing, Civ.App, 297 S.W 1066 
"Capital outlay" 

Expenditure for road grader was 


held not "capital outlay” within 
county budget act requiring provi¬ 
sion for capital outlay in budget— 
State ex rel Dryden v Renschler, 19 
P 2d 931. 172 Wash. 223- 
Order awaxding damages 

On an appeal from an order of 
county commissioners establishing a 
highway in which the county was not 
a party and there was no appropria¬ 
tion for that purpose, an order 
awarding damages payable out of 
the county treasury was not valid 
under a statute forbidding courts to 
bind county by Judgment unless 
there is Jurisdiction ^of the parties 
and subject matter or an appropria¬ 
tion,—Weaver v. Ferguson. 117 N.B. 
669. 68 Ind App 169. 

8. Mo—Bryson v. Johnson County, 
13 SW 289, 100 Mo 76. 

Services uuder ooutraot 
A county cannot avoid liability for 
services rendered under a contract 
because of failure to include the in¬ 
debtedness sued for in the county 
budget, where the obligation under 
the contract was contingent and the 
contract had been repudiated prior to 
the time for making the budget —Mc- 
Clintock & Robertson v. Cottle Coun¬ 
ty, TexCiv.App, 127 S.W.2d 819, er¬ 
ror dismissed, judgment correct. 
Appropriation as condition precedent 
to allowance of claim see in&a S 
805. 

9. N.H.—Whitcher v. Grafton Coun¬ 
ty^ 39 A. 441, 67 N.H 682. 

10. Cal.—^Nicely v. County of Ma¬ 
dera, 296 P 306, 111 Cal App 731. 

Wash —^Association Collectors v. 
King County, 76 P.2d 998, 194 
Wash 26. 

11« Wash—^Association Collectors v. 
King County, 76 P.2d 998, 194 
Wash. 25. 

12. BeUef of poor 
Within the rule of the text, ex¬ 
penditures provided for in resolu¬ 
tion appropriating sum in addition 
to amount provided in current fiscal 


year's budget for direct relief of 
poor, axe “mandatory expenditures 
required by law,” under statute re- 
quirmg county to “aid and relieve” 
all indigent residents.—^Los Angeles 
County V. Payne, 66 P.2d 658, 2 Cal. 
2d 663. 

13. OkL—^Board of Com'rs of Car^ 
ter County v. George D. Barnard 
Stationery Co, 42 P.2d 616, 171 
Okl 274. 

15 C J. p 586 notes 3. 4. 

14i Fla.—Gary v. Kissimmee River 
Cattle Co, 96 So 657, 86 Fla. 268. 

16 C J. p 586 note 5. 

BxpesUlitTire held properly made 
Hawaii —Spellman v. Wilson, 28 

Hawaii 638. 

Direct order or delegated authority 

In Kentucky authority to expend 
public funds of county is exclu¬ 
sively vested in fiscal court and may 
be done directly by orders of rec¬ 
ord or by delegation of prescribed 
authority.—Bath County v. United 
Disinfectant Co., 68 SW.2d 239, 243 
Ky, 111. 

15. Ga—^Vincent v. MacNeill, 198 
S.E 68, 186 Ga 427 
N.M—Territory v. Taos County, 75 
P. 88, 12 N M. 131. 

W.Va.—State v. Shipman, 166 SJSl 
801, 112 W.Va. 629—Woodyard 

Publications v. Lambert, 163 S.E. 
868, 112 W.Va. 22 

Purposes expressly or impliedly stat¬ 
ed 

The authority to expend the 
county's funds is confined to the pur¬ 
poses expressly stated m the stat¬ 
ute or implied as being essential or 
reasonably necessary to execute the 
express powers or to discharge the 
duties devolving upon the fiscal 
court—Jefferson County v Jefferson 
County Fiscal Court, 108 SW2d 181, 
269 Ky. 536—Bath County v United 
Dismfectant Co, 68 S.W.2d 289, 248 
Ky 111. 

Ponds h^d sxpsnded for authorised 
purxK>ss 

Kan—State ex rel. Ward v. Board 
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prescribed by law. Although the appropriation res¬ 
olution adopted by the county board under the pro¬ 
cedure outlined infra § 235 becomes the chart for 
the county accountant and the county treasurer to 
follow in disbursing the county^s funds,an esti¬ 
mate made for taxation purposes under some stat¬ 
utes does not constitute a rule for the guidance of 
the sheriff or the treasurer in his disbursements of 
county levies-i'^ 

A statute providing that money erroneously paid 
in to the county treasury may be returned to the 
person paying it upon a warrant drawn by the 
county auditor on the order of the board of super¬ 
visors based on a voucher showing the facts does 
not establish a rule of substantive law, but is whol¬ 
ly adjective, and it is not mandatory, but permis¬ 
sive; hence it cannot defeat a county’s action for 
money had and received against another county un¬ 
justly enriched at the expense of plaintiff through 
a payment made by the state controller.^^ 

§ 235. Appropriations 

An appropriation is the setting apart or voting of a 


sum of money to a particular object, and under some stat¬ 
utes, the adoption of a budget constitutes an appropria¬ 
tion. The authority to make appropriations is purely 
statutory and must be exercised by the officers, in the 
manner, and at the time designated m the statute. 

By an appropriation is meant the setting apart 
or the voting of a sum of money to a particular ob¬ 
ject.^® It has been said that counties do not make 
appropriations,20 but, as will be shown infra this 
section and § 236, the rule is otherwise in many ju¬ 
risdictions, and, as stated in other parts of this Title^ 
it is sometimes held that an appropriation is a con¬ 
dition precedent to the allowance of a claim, infra § 
305, the incurring of a liability, supra § 227 b, the 
issuance of a warrant, infra § 249, or the payment 
of money out of the treasury, supra § 234. 

The authority to appropriate county funds is 
purely statutory ,21 and statutes authorizing appro¬ 
priations should not be extended by construction 
beyond the reasonable, natural, and fair meaning of 
the language employed .22 To be valid, the appro¬ 
priation must be in the form and made in the man¬ 
ner prescribed by statute .22 Jt should be reasonably 


of Com'rs of Republic County, 82 
P 2d 84, 148 Kan 376. 

N.T.—South Buffalo Terminals v 
Grobe. 266 NTS 119, 148 Misc 
646, 289 App Div 881. 

Okl.—^Board of Com'rs of Pottawa¬ 
tomie County V. A C Davis & 
Sons, 86 P2d 782, 184 Okl. 258 
Tex—Galveston County v. Gresham, 
Civ App.. 220 SW. 660. error re¬ 
fused. 

IS. N C —^Avery County v Braswell, 
1 S B 2d 864, 216 N C. 270, 

17- WVa.--State v. Melton, 67 S 
B 729, 62 W.Va, 258 

18. Cal.—Tulaxe County v. Kem 
County, 22 P.2d 750, 132 Cal App. 
462 

Adjustment of accounts with other 
counties see infra 5 240 

19l its.—^P ollock V. Lawrence Coim- 
ty, CCPa., 19 F Cas.No 11,266. 

Ark—^Nevada County v News Print¬ 
ing Co., 206 SW 899, 139 Ark. 602. 
Tenn.—^Macon County v. Dixon, App., 
100 S.W2d 6 

Object of appropriation bill is to 
enable taxpayer to compel applice^ 
tion of public funds to purposes for 
which they were appropriated, and 
to prevent expenditure of greater 
sums of money than are necessary 
for legitimate purposes.—^Hall v. 
Cook County, 195 N B. 64, 369 Ill 
628, reversing 274 IlLApp. 603, and 
transferred 187 N B, 464, 363 IlL 
477 
■Sect 

(1) Appropriation for county court¬ 
house segregates certain amount of 


general revenue therefor, but not 
any particular part, and attempted 
diversion by county officers may be 
stopped by holders of warrants — 
Lake v Tatum, 1 SW.2d 664, 176 
Ark. 90 

( 2 ) An appropriation to a county 
jailer for services as superintendent 
of public buildings and property 
does not include other statutory al¬ 
lowances to jailer—Cross v Clinton 
County, 217 SW 362, 186 Ky. 606. 

20 . S D —^Tuthill Lumber Co. v. Mc- 
Mackin, 141 N.W. 382, 81 S.D. 50'7. 

21. Ky.—Jefferson County ex rel 
Grauman v Jefferson County Fis¬ 
cal Court, 107 SW.2d 320, 269 Ky 
444 —^Boyd County v. Boyd Fiscal 
Court, 66 S.W2d 959, 247 Ky. 183— 
Jefferson County v. Jefferson Coun¬ 
ty Fiscal Court, 299 S.W. 209, 220 
Ky 678 

Tenn.—^Maury County v. Whitthome, 
126 SW.2d 804. 

22 . Ky—Jefferson County ex rel. 
Grauman v. Jefferson County Fis¬ 
cal Court, 107 S.W.2d 820. 269 
Ky. 444. 

Statutes eonstrued to authoxlse ap- 
pxopdation 

Kan.—^Atchison, T & S F. Ry. Co. 
V. Board of Comers of Cowley 
County, 176 P. 99, 108 Kan. 681 

23. Ill,—People ex rel. Pollastrmi v. 
Wbealan, 187 N.B 491, 353 Ill 600, 
reversing 269 Ill App. 281—^People 
v. Kimmel, 164 N.B. 97, 323 IlL 
261. 

15 C J. P 686 note 16. 
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Order or bill held effective as appro¬ 
priation 

Ala—Gray v State ex rel Garrison, 
164 So. 293, 231 Ala 229. 

Ark—Independence County v. Inde¬ 
pendence County Bridge Dist No- 
1. 58 SW2d 938, 187 Ark. 140— 
Ivy V Edwards, 298 S.W. 1006, 174 
Ark. 1167. 

Ill.—Hall V Cook County. 196 NE. 
54, 859 Ill 628, reversing 274 IlL 
App 503, and transferred 187 N.B. 
464, 363 IlL 477—People v. Chlcs^ 
go & N. W. Ry. Co., 166 N.B 771, 
325 IlL 11. 

Tenn—^Macon County v. Dixon, 100 
S.W.2d 6 , 20 Tenn App. 425—^Ray 
V Oliphant, 1 Tenn App. 219. 

15 C J p 586 note 16 [bj. 

Aye and nay vote 

Statute requiring an aye and nay 
vote on propositions to appropriate 
money is mandatory.—^People v Chi¬ 
cago & B I. Ry Co. 146 NE 714, 
314 IlL 382—^People v. Wabash Ry. 
Co., 145 N B. 642, 314 Ill 386—^People 
V Wabash Ry. Co., 140 N.B. 10, 308 
Ill 604- 
Fnbheatlon 

(1) Publication is required by some 
statutes. 

Ill.—^People V. Day, 116 N.B 782, 27T 
Ill 543. 

Okl —^Board of Comers of Noble 
County V Whitney, 176 P. 112, 78 
Okl. 160 

(2) Bvidence that newspaper m 
which appropriation bill was pub¬ 
lished was one of general circula¬ 
tion warrants holding publication 
legal —^People v. Chicago & N. E. Ry. 
Co., 156 NB 771, 326 IlL 11. 
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definite and certain^** and should indicate the spe¬ 
cific object to which it is to be applied,^5 although 
It has been held that the county board may appro¬ 
priate a lump sum for a proper purpose and leave 
Its use and expenditure to the discretion of oth- 
crs.26 Under some circumstances, a statute itself 
may be in legal effect an appropriation,27 and there 
may be standing appropnations.22 A finding by the 
county commissioners that the county council has 
made an appropriation is not conclusive of the fact 
that a valid appropriation has been made.29 Power 
to allocate tax revenues is implied in the authority 
to expend them for purposes authorized by the leg- 

islature.29 

Whatever funds the statute declares available 
therefor may be appropriated.®^ It has been held 
that it IS not essential to the validity of the appro¬ 
priation thaf funds to meet it should be at the time 
in the treasury; an appropriation may legally be 


made of revenue to accrue in the future.®® The 
rule IS otherwise, however, as to supplemental or 
additional appropriations where statutes forbid such 
appropriations in excess of the income and revenue 
provided or accumulated.®® Limitations on the 
power to appropriate are treated infra § 236. 

It is the duty of the county board, court, or the 
police jury of a county, as its fiscal agent, to make 
specific appropriations for the several objects for 
which the county has to provide,®^ at a meeting 
held for that purpose,®® by a suflScient vote,®® dur¬ 
ing its term of office,®'^ and at the time fixed by 
law.®® It cannot bind itself to make appropriations 
for future years, however,®® nor can it make ap¬ 
propriations for payments covering a period ex¬ 
tending beyond the end of the fiscal year;^® and 
in the absence of statutes requiring otherwise it 
need not designate the fund out of which the ap¬ 
propriation is payable.^1 As a rule in the exercise 


24. Ky—McKechnie v. Canada, 260 
S W 111, m Ky 807. 
as, us —Pollock V Lawrence Coun¬ 
ty, CC-Pa., Id P Cas No 11,255. 

Ky.—McKechnie v. Canada, 250 S.W. 

Ill, 198 Ky. 807. 
aelA ndOoleiLtly defliilte 
Ill —People ex reL McDonough v. 
Mills Novelty Co, 192 NB. 236, 
357 Ill 285. 

Purposes for which appropriation 
may be made see infra 9 236. 

26. Ky.—Booth V. City of Owens¬ 
boro, 118 S,W2d 684, 274 Ky. 32S 
—^Telferson County v. Jefferson 
County Fiscal Court, 299 S W. 209, 
220 Ky. 678—^Robinson v. Mercer 
Fiscal Court. 291 S.W. 721, 218 
Ky. 452. 

27- Ark —^Anderson v. American 
State Bank; 11 SW2d 444, 178 
Ark. 652. 

Ind—State v. Johnson, 5 N.B 553, 
105 Ind 463. 

15 C.J. p 586 note 16 

28. Ill —People V. Day. 115 N.EL 732. 
277 IlL 643. 

2 ^ Ind—^Van Der Veer v. State, 165 
N.B. 265, 97 Ind App. 1. 

30u Wash—‘Van Diest v. Takima 
County, 65 P.2d 1080, 189 Wash 
411. 

31. Fands held available under stat- 
icte 

( 1 ) Surplus balance and net un¬ 
incumbered ad valorem taxes in 
process of collection, in addition to 
amount that may be raised by ad 
valorem taxation.—St. Louis-San 
]?Vancl 8 co Ry Co v Pontotoc Coun¬ 
ty Excise Board, 47 P.2d 177, 172 
Okl, 607 

( 2 ) Special bridge fund, for street 
improvement in aid of improvement 


district—Shofner v. Dowell, 269 S. 
W 588. 987, 168 Ark 229 

(3) Money received from taxes 
usable for any purpose—^Retirement 
Board of Allegheny County v. Mc¬ 
Govern, 174 A. 400, 316 Pa. 161 
*38. Ill—^People V Chicago & N W. 

Ry. Co., 94 N.E 57, 249 Ill. 170. 
33- Okl —C D. Coggeshall Sc Co. v 
Smiley, 285 P. 48, 142 OkL 8 

34. Ohio.—State v- Lewis, 8 Ohio 
S & C.P. 676, 6 Ohio N.P. 198. 

Xn. Kentucky 

(1> The power to appropriate 
county funds is in the fiscal court— 
Knott County Fiscal Ct. v. Duke. 163 
S.W. 469, 157 Ky 499. 

(2) Neither the county judge, as 
such, nor the county court has such 
power except in emergencies —^Mc- 
Kechnie v. Canada, 250 S W. Ill, 
198 Ky. 807. 

Xn Ok tehc m a taxing officials have 
plain and definite duty to make ap¬ 
propriations —^Protest of Kansas City 
Southern Ry. Co., 11 P2d 600, 167 
Okl 246. 

35. Ky.—McKechnie v, Canada, 250 
S W. Ill, 198 Ky. 807. 

38. Ky.—McKechnie v. Canada, su¬ 
pra. 

Tenn—State v. Kelley, 82 SW. 811, 
111 Tenn. 583 
15 C.J p 587 note 19 

37. Colo.—^La Plata County v. 
Hampson, 48 P. 1101, 24 Colo. 127. 

N.J.—State V. HAlsted, 39 NJ.Law 
402, affirmed 4l N.J.Law 562, 32 
Am.R. 247, 

15 C.J. p 587 note 20. 

38 . Ill,—People V Kimmel, 154 N-E. 
97. 323 Ill. 261—^People v. Wabash 
Ry. Co., 146 N.B 642, 314 IlL 
386. 


Okl.—^Protest of Kansas City South¬ 
ern Ry Co., 11 P2d 600, 157 Okl 
246. 

15 C J p 687 note 20. 

Statutes held mandatory 

Statutes providing that commis¬ 
sioners shall adopt annual appro¬ 
priations bill within the first quar¬ 
ter of each fiscal year are manda¬ 
tory, the power to adopt appropria¬ 
tions bill after expiration of first 
fiscal quarter, recognized by another 
statute, extending by its terms only 
to charges imi>osed by law upon 
county as to which commissioners 
are vested with no discretion; and, 
while circuit court may at any time 
fix by rule number of deputies or as¬ 
sistants to county officers, their com¬ 
pensation must be determined and 
appropriation made therefor by coun¬ 
ty commissioners during the first 
quarter of the fiscal year.—^People 
ex rel. Meyenng v Whealan, 190 N. 
E. 693, 356 Ill 402. 

Constitatlojiallty 

Statute forbidding county commis¬ 
sioners to make additional appropria¬ 
tions or to incur additional expense 
after appropriations bill passed dur¬ 
ing first quarter of fiscal year is not 
unconstitutional as infringement 
upon power of circuit court to fix by 
rule number of deputies or assistants 
to county officers —People ex reL 
Meyenng v Whealan, 190 NB. 693, 
356 Ill 402. 

39. Ky,—Knott County v. Michael, 
94 SW2d 44, 264 Ky. 36. ' 

SO* Okl.—^In re Protest of Chicago, 
R. I. & P. Ry. Co.. 2 P.2d 279, 
151 OkL 43 

41, CaL—Chilson v. Jerome* 288 P. 
862, 102 Cal App. 685. 
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of its power, the board has reasonable discretion 
but an appropriation may be readjusted by the court 
for discrimination^^ Furthermore, where the leg¬ 
islature directs the payment of a certain sum by a 
county, the commissioners of such county have no 
discretion as to the appropriation of such money,^^ 
It being within the power of the legislature to re¬ 
quire the county authorities to make an appropria¬ 
tion,^® and statutes having this effect should be 
strictly followed.^® So where the constitution pro¬ 
vides for the application of the proceeds of certain 
taxes to specified objects and in a fixed proportion, 
the county commissioners cannot make a different 
appropriation, even though the same is authori 2 ed 
by statute."*^ 

A county officer can compel the making of a par¬ 
ticular appropriation's only when such appropria¬ 
tion is authorized and required by law,^s and there 
has been a compliance with statutory conditions 
precedent.®® 

An order of a fiscal court or a county board ap¬ 
propriating money is void if there is no authority 
of law therefor.®! Where, however, there is au¬ 


thority of law therefor, the appropriation is not 
void, and the only relief is by appeal. 

Budget, In some states certain county officers 
are required to submit to the county board estimates 
or statements of expenditures or charges to be made 
or incurred during the next, succeeding fiscal year, 
the purpose being to aid the board in considering 
the amounts required for the several corporate ob¬ 
jects for which funds should be appropriated,®-^ 
and, provided the statement complies with the statu¬ 
tory requirements,®** the board must act upon it 
within the time limited by statute, and having so 
acted cannot thereafter reconsider its findings and 
reduce the amount determined upon, even though 
the statement was not in proper statutory form,®® 
the adoption of the estimate giving it the force and 
effect of a fixed appropriation under the terms of 
some statutes.®® The purpose of a county budget 
law is to provide such a system of finances that 
the business of the several counties shall be con¬ 
ducted on sound business principles,®"^ the intent 
being to put counties on a cash basis and maintain 
them so by prohibiting the incurring of any indebt- 
ed*ess in any fiscal year unless funds first have 


4a. Ind —Snider v. State ex rel. 

Leap, 190 N.E. 178, 206 Ind. 474. 
Ky.—Knott County v. Michael, 94 S 
W2d 44, 264‘Ky. 36—^Robinson v. 
Mercer Fiscal Court, 291 SW. 721, 
218 Ky. 462 . 

Ohio—State v Klingler, 161 NB. 47,. 

114 Ohio St. 212 
16 C.J p 687 note 21. 

43 . La.—State ex rel Parish Board 
of Health of Calcasieu Parish v. 
Police Jury of Calcasieu Parish, 
108 So. 104, 161 La. 1. 

44. Cok).—^Hockaday v. Chaffee 
County, 29 P. 287, 1 Colo.App. 362, 

Nev—^Humboldt County v- Churchill 
County, 6 Nev 80. 

CoiirtxnotloiL of act 

Statute providing* that quarterly 
county court “may” appropriate mon¬ 
eys for payment of any damages 
found to be due persons sufCenng 
from the action of the county road 
commissioners in condemning land, 
means that county court “shall” 
make such appropriation.—Gamble 
V. Paine, 213 SW. 419, 141 Tenn 
648. 

Salaries flaced by law 

County reform law limiting ex¬ 
penditures and allowances by coun¬ 
ty commissioners to amounts which 
have been appropriated does not ap¬ 
ply to salaries fixed by law, and, 
where legislature has delegated the 
discretion of fixing the compensation 
of certain officers to the county 
commission, the county council has 
no discretion, but is required to 
appropriate sufficient amount to pay 


the compensation fixed.—^Blue v 
State ex rel. Powell, 1 N.B 2d 122, 
210 Ind. 486. 

46. Ind—State v. Stelnwedel, 180 
N.B. 865, 203 Ind. 467. 

16 C J. p 687 note 28. 

46. Ark.—Polk County v, Mena Star 
Co., 298 SW. 1002, 175 Ark 76. 

47. N.C —^Forsyth County v. For¬ 
syth County, 37 S.B. 261, 127 N.C. 
263. 

4 SL Ky.—^Bath County v. United Dis- 
. mfectant Co., 68 S.W2d 239, 248 
Ky. Ill—Knott County Fiscal CL 
V. Duke, 163 S.W. 469, 167 Ky. 499 

49. Ky—^Frizzell v. Holmes, 115 S 
W 246, 181 Ky 373 

50 . Ind —State v. Monroe County, 
62 N.E 1000, 158 Ind. 102. 

16 C.J. p 687 note 27, 

61 - Ark.—^Pressley v Deal, 90 S.W, 
2d 767, 192 Ark. 217. 

—^Estill County v. Wallace, 292 
S.W. 816, 219 Ky. 174 
Okl—^In re Protest of Chicago, R. I. 
& P. Ry Co., 2 P2d 279, 161 Okl 
43. 

16 C.J. P 687 note 28. 
ITnooiistltTLtlonal statute 

An appropriation pursuant to the 
terms of an unconstitutional statute 
will not bmd the county or entitle 
the person in whose favor such ap¬ 
propriation was made to enforcement 
of his claim, nor can such claim 
properly be based on a subsequent 
statute not purporting to be retroac¬ 
tive.—Carroll County v. Poynor, 219 
S.W. 9, 142 Ark. 546. 
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52. Ky—^Estill County v. Wallace. 
292 SW 816, 219 Ky 174—Mills v 
Lantrip. 185 S.W. 514, 170 Ky 81. 

Statutory bar 

Under statute providing that all 
appropriations not protested shall be 
deemed to be legal and all proceed¬ 
ings to contest the validity thereof 
in any manner shall be barred, pro¬ 
ceeding to contest the validity of ap¬ 
propriation which was made in spe¬ 
cial fund instead of general fund, was 
barred, where appropriation was pro¬ 
tested before court of tax review 
and protest was withdrawn—^Kurn 
V. Helm, 77 P.2d 662. 182 Okl 260. 

53. Ill—^People ex rel. Gill v. Otis, 
10 N.B.2d 672, 367 Ill. 136. 

Ind —Bateman v. State, 14 N El.2d 
1007. 

54. W.Va—^Bailey v. Upshur Coun¬ 
ty Court, 186 S.B 126, 117 W.Va 
488. 

Substantial oompUanee 

Although statute requires detailed 
statement to be filed with the coun¬ 
ty court, a filing with the county 
clerk IS a substantial compliance 
with the statute.—State v. County 
Court of Putnam County, 116 S.B, 
704. 98 W.Va 316 

55b WVa—State v. County Court of 
Putnam County, 116 SB. 704, 98 
W.Va- 316. 

56- Fla.—^Adams v. Lott, 160 So. 
596, 112 Fla. 489. 

57. Idaho —^Magoon v. Board of 
Com'rs of Valley County, 78 P.2d 
80, 58 Idaho 317. 
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been provided to meet it,58 The making of the 
budget is under control of the county board^s 
which, subject to some limitations,has authority 
to amend or change estimates of required expendi¬ 
tures presented by another officer acting in ac¬ 
cordance with his statutory duty;®^ and the action 
of the county commissioners in fixing budgets may 
be reviewed only for abuse of discretion ®2 

§ 236. - Purposes and Limitations 

The appropriations must be for purposes authorized 


by law and must not exceed valid limitations on the 
amount which can be appropriated, although, if fn 
emergency appropriation in excess of that amount is 
authorized by statute, it can be made. 

A county board has no power to make appropria¬ 
tions for any purposes other than those authorized 
by law. It must not violate constitutional and statu¬ 
tory limitations and prohibitions; and, m the ab¬ 
sence of express statutory authority to do so, it can¬ 
not appropriate county funds for other than coun¬ 
ty purposes.®® It is unnecessary, however, that the 
entire public be directly benefited from the object in 


58. Anz — ^Refsnes v Ofirlesby, 73 P 
2d 90, 50 Anz. 494 

■Emergency appropnations see infra 
§ 236. 

S9- Ind—^Bateman v. State, 14 NB 
2d 1007, 

80. ainut of aatliezity 

The power of the excise hoard to 
revise an estimate certified to it by 
either striking items therefrom, in¬ 
creasing or decreasing items thereof, 
or adding items thereto, does not in¬ 
clude the power to make appropria¬ 
tions for current expense purposes 
aggregating an amount In excess of 
the aggregate amount estimated to 
be needed by the municipal officers 
for current expense purposes.—^Pro¬ 
test of Chicago, K. I. & P. Ry. Co., 
1 P2d 383. 160 Okl. 167. 

01. Ind—^Bateman v. State, 14 NB. 
2d 1007 

82. Abuse h^d not shown 
Wash.—State ex rel. Traak v Glea¬ 
son, 45 P2d 610, 182 Wash 181 
63y Cal—Goodall v, Brite, 64 P.2d 
510, 11 Cal App 2d 540. 

Fla—State ex rel. Georgia Bond & 
Mortgage Co, v. Cone, 189 So. 47. 
Ill—^LiePevre v. Lee County, 186 N. 
E. 536, 353 Ill 30, reversing 269 Ill. 
App 443—^People v. Kimmel, 164 
N E 97. 323 Ill 261—^People v. Wa- 
hash Ry. Co. 146 N.B 642, 314 Ill. 
386 

Ky.—Jefferson County ex reL Grau- 
man v. Jefferson Cotinty Fiscal 
Court, 107 S.W2d 320, 269 Ky 
444—^Boyd County v. Boyd Fiscal 
Court, 66 S.W.2d 969, 247 Ky 183 
—Bruner v. Jefferson County Fis¬ 
cal Court, 40 S.W2d 271. 239 Ky. 
613. 

Miss—^Miller v. Tucker, 106 So. 774, 
142 Miss. 146. 

Mo—Jasper County Farm Bureau v. 
Jasper County, 286 S.W. 381, 316 
Mo. 560. 

IT.T.—^Ingmire v. Board of Sup'rs of 
Saratoga County, 293 N.T.S. 640, 
161 Misc. 654. 

Tex.—Adams v. Stephens County, 
Civ.App, 41 SW2d 989, error re¬ 
fused. 

15 C J. p 587 note 31. 

^'County purpose” defined 

(1) “County purposes** are pur¬ 
poses which promote welfare of 


county as a whole and of its citizens 
—^Johnson v Donham, 84 SW.2d 374, 
375, 191 Ark 192. 

(2) Within a statute relating to 
budgets, the term embraces all legi¬ 
timate components of a county budg¬ 
et—Garrison v. Jersey City, 106 A. 
460, 92 N.J.Law 624, affirmed 105 A. 
893, 92 NJ.Law 624. 

Purpose held proper 

(1) Assistance of private hospital 
Ky — ^Booth V. City of Owensboro, 

118 SW.2d 684, 274 Ky. 325—Rob¬ 
inson V Mercer Fiscal Court, 291 

S.W. 721, 218 Ky 452. 

Mich—Sault Ste Mane Hospital v 

Sharpe, 177 NW. 297, 209 Mich. 

684. 

(2) Audit during year following 
year dunng which an audit had been 
made—Stegall v. Excise Board of 
Pottawatomie County, 79 P.2d 790, 
183 Okh 44. 

(3) Contribution to cost of im¬ 
proving streets adjacent to its court¬ 
house and jail m city.—Smith v. 
Franklin County, 127 So 904, 221 
Ala, 136—16 CJ. p 687 note 31 Ca] 
W 

(4) Construction, repair, and main¬ 
tenance of county roads and bridges 
—Commonwealth, for Use and Bene¬ 
fit of Daviess County, v Spurrier, 
118 S.W2d 739, 274 Ky. 464. 

<6) Expenses of county judge in 
attempt to obtain restoration of fed¬ 
eral road aid—^Easterling v. Cook, 
299 SW. 1009, 175 Ark. 674 

(6) Making and compiling of vital 
statistics. 

Ky—Furlong v Damaby, 257 SW. 

707, 206 Ky 63 

OkL—Chicago, R I. & P Ry. Co. v 

Excise Board of Oklahoma County, 

33 P.2d 1081, 168 Okl 428. 

(7) Paving public street in city.— 
City of Oakland v. Garrison, 22S P 
433, 194 Cal. 293. 

(8) Payment of bridge district's 
bonds, where building of bridge 
would benefit county—^Independence 
County v. Independence County 
Bridge Dist. No. 1, 58 S.W.2d 938, 187 
Ark. 140. 

(9) Payment to charitable organ¬ 
izations within city,—Jefferson Coun¬ 
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ty V. Jefferson County Fiscal Court, 
299 SW 209. 220 Ky. 678 . 

( 10 ) Pajtment of refunds on tax 
sale certificates erroneously issued — 
Chicago, R. I. & P. Ry, Co. v Excise 
Board of Oklahoma County, 33 P2d 
1081, 168 Okl. 428 

( 11 ) Promotion of patriotism, as 
by erection of building as a memorial 
hall even though its use by associa¬ 
tions of veteran, whose purpose is 
to promote patriotism is permitted or 
its use IS restricted to them—^Allied 
Architects' Ass'n of Los Angeles v. 
Payne. 221 P. 209, 192 Cal. 431, 80 
ALR 1029 

(12) Purchase of adding machines 
necessary to conduct of fiscal court 
—Cain V Burroughs Adding Mach. 
Co, 203 SW. 316, 180 Ky. 667. 

(13) Purchase of liability insur¬ 
ance to protect public and its em¬ 
ployees from negligence of agents 
and servants of county operating au¬ 
tomobiles belonging to county, pro¬ 
vided insurance policies contain 
waiver of right of insurance car¬ 
rier to deny liability of county on 
account of its governmental ca¬ 
pacity—Carr v. Jefferson County, 122 
SW2d 482, 276 Ky. 686 

(14) Rent of offices for use in 
combined effort of county, state and 
federal governments to aid the poor 
—Maury County v. Whitthorne, 
Tenn.. 126 SW.2d 804. 

(15) Street improvement m aid of 
improvement district, notwithstand¬ 
ing resolution recited that necessity 
for appropriation arose from state’s 
failure to hear its share of cost of 
proposed improvement.—Shofner v. 
Dowell. 269 S.W. 688 , 987, 168 Ark. 
229. 

Purpose held Improper 

(1) Abatement of nuisances spe¬ 
cifically directed to be discontinued 
by individuals responsible therefor 
and cleaning up of potential source 
of epidemic in order to avert it — 
Jefferson County v Jefferson Coun¬ 
ty Fiscal Court, 108 S.W.2d 181, 269 
Ky. 635. 

(2) Defraying expenses of county 
officers while attending meetings 
educational lu their line of work.— 



20 C.J.S 


COrXTIEf^ 


§ 236 


aid of which such funds are set apart,and, in dt- 
termining whether an appropriation is for a public 
purpose, the public policy of the state as expressed 
in its legislative enactments is entitled to weighty 
consideration.65 In the absence of constitutional re¬ 
strictions,®® a state legislature may authorize ap¬ 
propriations from a county fund for other than 
strictly county purposes*®^ Such statutes are strict¬ 
ly construed, and do not give validity to an ap¬ 
propriation not completely within the authority con¬ 
ferred.®® Many statutes, which either themselves 
make appropriations out of county funds or provide 
for appropriations, have been held not to conflict 
with constitutional limitations and prohibitions;®® 
but where they do so conflict the authority confer¬ 


red by them is of no avail.*® The local benefit ob¬ 
tained b> a county from the location of a college 
within its borders is a sufficient consideration to 
support the promise of a donation made to secure 
such location The courts will not assume that 
funds appropriated for a particular purpose will be 
used for other purposes.**2 
Where constitutional or statutory provisions im¬ 
pose tw'o classes of obligations on the county, the 
first being of an indispensable nature, essential to 
the support of the government, and the second not 
imposed by necessity, ample provision should be 
made for those of the first class, and this having 
been done appropriations of the remainder of the 
revenue for the second class may be made It is 


Lake County v Neuenfeldt, 13 S N.E ; 
580, 78 lnd.App 566. 

(3) Payment of void Judgment 
where invalidity thereof is shown 
by judgment roll—Chicago, H 1. & 
P. Ry Co v Excise Board of Gar¬ 
field County. 30 P2d 171, 167 Okl. 
414. 

(4) Payment of Judgment and in¬ 
terest thereon resulting from fiaud- 
ulent failure of county commission¬ 
ers to make proper defense in ac¬ 
tion against county on claims rep¬ 
resenting excess over appropriations 
—Protest of Carter Oil Co, 296 P. 
486. 148 Okl. 1. 

(5) Payment of salaries of high¬ 
way patrolmen and their car and of¬ 
fice expense—^Protest of Chicago, R 
I. & P R Co, 26 P.2d 690, 164 Okl. 
239. 

<6) Payment of money as penalty 
for failure to comply with contract 
tp construct fills and levees in con¬ 
sideration of land conveyed to fiscal 
court—Calvert v Allen County Fis¬ 
cal Court. 67 SW2d 701, 262 Ky. 
450. 

(7) Purchase of law library for 
prosecuting attorney’s office—John¬ 
son V Donham, 84 S.W2d 374, 191 
Ark. 192. 

Bouble pTixpose 

Appropriation of certain sum in 
county ordinance for county bureau 
of public works for relief of the “in¬ 
digent poor” and for relief of in¬ 
digent and suffering soldiers, sailors, 
marines, and their families under 
Bogardus Law, was held objections^ 
ble as appropriation for double pur¬ 
pose—^People ex rel. McDonough v. 
Mills Novelty Co, 192 N.B. 236, 867 
111. 285 

Vax on excluded distnot 

Although county can use county 
money for county purposes, it cannot 
use county money rsused by taxing 
on excluded district to pay for light¬ 
ing or for furnishing of power within 
restricted district within county — 

20C J.S.-71 


Gaynor v. Marohn, 198 N.E 18, 268 
N.Y. 417. 

Special taxing district 

Pledging of credit of special tax¬ 
ing district, created for Joint coun¬ 
ty improvement, to pajrment of bonds 
issued in anticipation of collection 
thereof according to benefit is not 
pledging credit of one county for an¬ 
other, but pledging credit of joint 
district for payment of its own debt. 
—State V. Gongwer, 151 N.E 752, 114 
Ohio St 642. 

S4. Mo —Jasper County Farm Bu¬ 
reau V. Jasper County, 286 SW. 
381, 316 Mo 560 
Appropriation as determination 
Appropriation of money to assist 
in municipal Improvements is deter¬ 
mination that aid should be given 
therefor, and hoard need not find 
that improvement is of general coun¬ 
ty interest—Chilson v. Jerome, 283 
P, 862, 102 Cal.App. 635. 

6A Mo.—Jasper County Farm Bu¬ 
reau V. Jasper County, 286 SW 
381, 315 Mo. 560. 

66. CJonstitiitional provlsioii oon^ 
straed 

Constitutional provision, expressly] 
forbidding legislation authorizing 
county courts to impose taxes for 
other than county purposes, forbids 
legislation authorizing or command¬ 
ing appropriations of county revenue 
requiring tax levy for prohibited 
purpose—Davidson County v. Kirk¬ 
patrick. 266 SW. 107, 150 Tenn. 646 

67. Cal —^Los Angeles County v. 
Graves, 290 P. 444, 210 CaL 21. 

15 C J. p 587 note 32. 

6a Ind—^Miami County v. Bearss, 
25 Ind. 110—Oliver v. Keightley, 
24 Ind. 514. 

Ky.—Jefferson County v. Peter, 105 
SW. 887, 32 KyL 374. 

15 C J. p 587 note 33 

69. Ala —^Alabama State Bridge Cor¬ 
poration V. Smith, 116 So 695, 217 
Ala 311—^Rhodes v. Marengo Coun¬ 
ty Bank. 88 So 850, 205 Ala. 667. 
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Ark—Independence County v Lester, 
293 S.W 743, 173 Ark 796 

Cal —San Diego County v Ham¬ 
mond. 59 P 2d 478, 6 Cal.2d 709, 105 
A L R. 1156—Jensen v McCul¬ 
lough, 271 P 568, 94 Cal.App. 
382, mandate corrected 278 P 240, 
99 Cal-App. 217. 

Fla.—Dade County v. City of Miami, 
82 So 354, 77 Fla. 786. 

Ga—Swoger v Glynn County, 177 
SB 723, 179 Ga 768—Stewart v. 
Davis, 165 A 508, 3 75 Ga 545. 

Ky—Connors v Jefferson County 
Fiscal Court, 125 SW2d 206— 
Hendrickson v. Taylor County 
Farm Bureau, 244 SW, 82, 196 
Ky. 75. 

Mont —State ex rel. City of Missoula 
v. Holmes, 47 P.2d 624, 100 Mont. 
256, 100 A.L.B. 681. 

Ohio.—Spitzig v. State, 162 N.E. 894, 
119 Ohio St. 117—State ex rel. 
Pogue V. Struble, 15 Ohio N.P.N.S., 
233. 

Tenn —^Davidson County v. Kirk¬ 
patrick, 266 SW. 107, 150 Tenn. 
546 

Tex—^Neal v Boog-Scott, Civ.App., 
247 SW 689 

15 C J p 588 note 34. 

Aid to corporations and individuals 
generally see infra 5§ 243-247 

70b Ark—Carroll County v. Poynor, 
219 S.W. 9, 142 Ark. 546. 

Ga.—Geer v. Dancer, 137 SE. 658, 
164 Ga. 9 

N.Y—Guarino v. Anderson. 181 NE. 
60, 259 N y. 93, affirming 253 N. 
YS 927, 234 App Div. 775. 

15 C J. P 688 note 36. 

Attempted ratlfieatioxi held void 

Miss —Miller v. Tucker. 105 So. 774, 
143 Miss. 146. 

71. Ind.—^Marks v. Purdue Univ., 87 
Ind. 156. 

72. Ky.—Jefferson County v Jeffer¬ 
son County Fiscal Court, 299 S.W. 
209, 220 Ky. 678. 

73 . Ark—Polk County v. Mena Star 
Co., 208 S W. 1002, 176 Ark. 76. 

Okl.—State ex rel. St Louls-San 
Francisco Ry. Co. v. Boyett, 80 P. 
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the duty of officers charged with the performance 
of the constitutional governmental functions of the 
county to see that appropriations are made there- 

for.74 

In some states there are statutory limitations on 
the amount of money which can be appropriated, 
such limitations being construed to be confined 
to a certain percentage of the money raised by 
taxation.76 However, some statutes provide for 
emergencies by authorizing an additional appropria¬ 
tion or the allowance of an expenditure in excess 
of the amount limited by statute ,*7® and a county 
appropriation ordinance will be construed to be for 
the aggregate sum of the specific amounts ap¬ 
propriated, although such sum exceeds a lump sum 
mentioned in the ordinance. 

Under statutes so providing, no appropriations 
in excess of those fixed in the annual ‘ budget may 
be madcj'^s and any appropriation so attempted to 
be made is voidJ9 Under some budget acts, how¬ 
ever, an emergency appropriation may be made 


in certain cases if the budget for the year becomes 
insufficientjSO and on a proper showing of the ex¬ 
istence of an emergencySi which arose after the 
close of the regular annual meeting of the board at 
which the budget was prepared, the county board 
should meet the emergency as provided by the stat- 
ute.^3 Where, because of unforeseen conditions, 
appropnations made for the performance of con¬ 
stitutional governmental functions are insufficient, 
the officers charged with their performance should 
apply for supplemental appropriations,^4 and, pro¬ 
vided the public welfare or needs of the county re¬ 
quire it, a supplemental appropriation should be 
made,^6 even though it requires the transfer of 
funds from unexpended appropriations theretofore 
made for other purposes ,*86 but the total amount 
of all supplemental appropriations should not ex¬ 
ceed the aggregate of the amount of appropnations 
transferred from other purposes and the surplus 
or unappropriated revenue.®*^ A statute making 
provisions of the budget law not applicable to ap¬ 
propriations necessitated by emergencies involving 


2d 201, 183 Okl. 49—^Board of 

Com'rs of Caddo County v. Law¬ 
rence, 78 P2d 669, 182 OkL 486— 
Little V* Excise Board of Marshall 
County, 16 P.2d 1080, 161 Okl. 

40—^Protest of Blansas City South¬ 
ern Ry. Co., 11 P.2d 600, 167 OkL 
246. 

Xn AxiBona the hoard must to the 
best of its ability meet fixed county 
expense in the annual budgret, and, 
as to authorized county expenses not 
fixed by law, the board must fix esti¬ 
mates, which cannot be exceeded by 
expenditures.—Fullen v. Calhoun, 3 
P.2d 786, 89 Ariz. 40. 

CorreiLt expenses and old oTalms 
Resrardless of statute, the entire 
county revenue may be devoted to 
payment of current governmental 
expenses when necessary, and passed 
and allowed claims must be deferred 
until there is a surplus in the treas¬ 
ury over the amount necessary for 
the payment of current expenses.— 
Rhodes v. Marengo County Bank, 88 
So 860; 206 Ala. 667. 

74. OkL—^Board of Com*rs of Osage 
County v. Prentice, 83 P.2d 667, 188 
OkL 642—State ex rel. St. Louis- 
San Francisco Ry. Co. v. Boyett, 
80 P.2d 201, 188 OkL 49—Protest of 
Kansas City Southern Ry. Co., 11 
P.2d 600. 167 Okl. 246. 

75w Ark.—Kerwln v. Caldwell, 96 
SJW 1068, 80 Ark. 280—^Allis v. 
Jefferson County, 84 Ark. 807. 
Partlcmlar statnies oonstraed 

Kirby Dig § 1600, limltmg appro¬ 
priations for 'county purposes an¬ 
nually to ninety per cent of the 
taxes levied, apphes only to the ap¬ 
propriations for county expenses pro¬ 
vided for by 8 1499. and does not in¬ 


clude expenditures for building a 
courthouse. It is not extended by 
Acts 1917 p 1184, relating to the au¬ 
thority of the quorum court to make 
county contracts, so that the limi¬ 
tation has no application to the con¬ 
struction of a courthouse, regard¬ 
less of the amount of tax which may 
be levied—^Thompson v. Mayo, 204 
SW. 747, 186 Ark. 148. 

Appropriations held not illegal 
Ark—Van N’orman v. Reynold, 9 S. 
W2d 39. 177 Ark 798—Shofner 
V. Dowell, 269 S.W 588, 987, 168 
Ark. 229 

Limitation on amount of indebted¬ 
ness that can be incurred see supra 
6§ 223-225. 

70. CaL—GHenn County v. Klemmer, 
94 P. 894. 163 CaL 211. 

Ind—Jasper County v. Babcock, 71 
K.E. 518, 88 IndJ^pp. 849. 

77- La.—^Murphy v. St. Mary Par¬ 
ish Police Jury, 42 So. 979, 118 
La. 401 

78- Ind —O'Rourke v. Board of 
Com'rs of Lake County, 18 NE.2d 
880. 

79- Ky.—Noble v. Combs. 117 SW. 
2d 679, 273 Ky. 578. 

80. Ind.—O'Rourke v. Board of 
Com'rs of Lake County, '18 N.E. 
2d 880. 

Ohio.—In re Bostwlck, 21 Ohio NP., 
N.S.. 241. 

Pa.—^Myers v. Nelley, 31 PaDist. & 
Co. 44, 44 Dauph.Co. 209. 
tmdes aot changing fiscal year 
of counties to begin July 1 and end 
June 80, fiscal court was held au¬ 
thorized to amend its former budget 
and appropriations or to make new 
ones for period from January 1 to 
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June 80—Jefferson County Fiscal 
Court V. Jefferson County ex rel 
County Attorney, 78 S W 2d 824, 267 
Ky. 607 

81. Svidenoe held to show emer- 
genoy 

Cal—^Los Angeles County v. Payne, 
66 P.2d 658, 8 CaL2d 563. 

Ind—^McKinney v. Helms, 2 NE2d 
800, 102 Ind.App. 348 
Wash.—Kruesel v. Collin, 16 P 2d 
442, 170 Wash. 233. 

Bvidenoa hdd not to show emer- 
genoy 

Ind.—State v. Board of Com'rs of 
Howard County, 184 NB 780, 2a4 
Ind. 434. 

88. Ind—State v. Board of Cem’rs 
of Howard County, supra—State v. 
Wayne County Council, 61 N.B. 
716, 167 Ind 856. 

88. Wash.—State ex rel. Lawler v. 
Grant, 84 P.2d 356, 178 Wash 61. 

8A OkL—^Protest of Cities Service 
Gas Co., 19 P2d 646, 162 Okl. 
181—^Protest of Kansas City 
Southern Ry. Co., 11 P 2d 600, 
157 OkL 246. 

85. Okl.—^Protest of Cities Service 
Gas Co., 19 P2d 546, 162 Okl 131 
Kaintenanoe of sheriff’s oAce is 
mandatory necessity for which 
funds must be provided in case of 
emergency, notwithstanding sheriff's 
neghgence—State v. Superior Court 
in and for Ferry County, 261 P. 90, 
145 Wash. 561. 

sa Okl—^Protest of Cities Service 
Gas Co., 19 P2d 546, 162 Okl. 
131. 

87. Okl—^Protest of Cities Service 
Gas Co, supra. 
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loss of life or property, is not meant to exempt 
single cases of emergency from the budgeted 
amount, but is intended to take care of a catastrophe 
which no budget could contemplate, such as major 
community calamities caused by flood, fires, ex¬ 
plosions, hurricanes, cyclones, earthquakes, and epi- 
demics.ss Whether the board when adopting the 
budget could or should have reasonably foreseen 
the emergency requiring an additional appropria¬ 
tion presents a question of fact involving an ele¬ 
ment of discretion.89 The county board's finding 
that an emergency existed is not conclusive of that 
fact.®® The enumeration, in a statute, of emergen¬ 
cies for which a special appropriation may be made 
does not exclude other unforeseen emergencies,®^ 
and a statute making the judgment of a court final 
on emergency appropriations applies both to emer¬ 
gencies specifically provided for and other unfore¬ 
seen emergencies.®® Where an emergency appro¬ 
priation is required to be submitted to and approved 
by a state board, its decision disapproving it is final 
and conclusive.®® 

The permission given to eke out the deficiencies 
of one appropnation from the surplus of another 
when estimates have proved erroneous does not 
relieve from the duty of making an honest estimate 
of the probable expenditures necessary for the 
several items designated, or give the right to a 
board to make an excessive appropriation for one 
class of expenditure;®^ and the practice of making 
reappropriation for accumulated deficits of previous 
years is not a sound one, and will not be encouraged 
by the courts.®® 

§ 237. Loan of Funds 

When authorized to do so by statute, counties act- 


§ 237 

Ing through their proper officers may make loans of 
surplus funds. 

In some states the loan of county funds, either 
with or without interest, is forbidden.®® In a num¬ 
ber of the states, however, counties are authorized 
to make loans of surplus county funds through their 
boards,®^ or through agents appointed by the lat¬ 
ter,®® and under such reasonable rules and re¬ 
strictions as such boards may see proper to im¬ 
pose ;®® and the making of a loan is not rendered il¬ 
legal for failure to observe the proceedings required 
by a statute which imposes a liability on the officers 
concerned in making a loan in violation of the statu¬ 
tory provisions.^ A state legislature may authorize 
a county to loan funds collected for the payment of 
interest on bonds, pending litigation as to the validi¬ 
ty of such bonds, provided no contract be made 
which will tie up such funds and keep them out of 
the reach of the bondholders after the conclusion 
of the litigation.® A statute authorizing the loan of 
a certain class of funds does not authorize the loan 
of ftmds of a different class,® Officials empowered 
to lend county funds may renew the loans from 
time to time where the security is adequate.** Coun¬ 
ties when authorized to loan money from their 
funds may also take a mortgage to secure the loan 
and may enforce it by the ordinary legal proceed¬ 
ings,® Under a statute making all debts due a 
county payable in county scrip or warrants, a debt 
for money loaned by the county is payable in the 
same, and a tender of the amount due in county 
scrip or warrants is good.® Where a borrower 
of county funds has repaid the same and the mon¬ 
ey has actually reached the treasury of the county, 
the payment is complete, and he cannot again be 
held liable on the ground that the payment was not 
made to the proper officer.^ So too, where the 
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sa Utah.—Cache Valley General 
Hospital V Cache County, 67 P.2d 
63d, 92 Utah 279. 


sa. Ill—^People ex rel McDonough 
V. Mills Novelty Co., 192 NE. 236. 
367 IlL 285, 


89. Wash.—^Kruesel v. Collin, 16 P. 
2d 442. 170 Wash. 283—State v. 
Superior Court In and for Ferry 
County. 261 P. 90, 146 Wash. 661. 

sa Ind—State v. Board of Com'rs 
of Howard County, 184 N.E. 780, 
204 Ind 484. 

91. Wash,—State v. Superior Court 
In and for Perry County, 261 P. 90, 
145 Wash. 661 


9a Colo—Moulton V. Mcliean, 39 P. 

78. 6 ColoApp. 454. 

Mo.—State v. Rubey, 77 Mo. 610. 
S.D—Alhbone v. Axnes. 68 N.W. 165, 
9 SD. 74. 33 r..R.A. 586. 
lioan of credit in aid of individual 
or corporation see infra 5 243. 
Whether deposit'in hank within pro¬ 
hibition see the C.J.S. title Deposi¬ 
taries $ 7, also 18 dJ. p 681 notes 
40-41. 


9a Wash.—State v. Superior Court 
in and for Ferry County, 261 P. 
90, 146 Wash. 661. 

9a Tnd.—O’Rourke v. Board of 
Com'rs of Lake County, 13 N.BI.2d 
380. 

9a N.J.—^Paterson v. Passaic Coun¬ 
ty. 29 A. 381, 66 N.J.Law 469. 


97. Iowa.—^Ehnmetj County v. Skin¬ 
ner, 48 Iowa 244. 

15 C J. P 588 note 43. 

9a Ill.—Kitchens ▼. Greene Coun¬ 
ty, 6 Ill. 486. 

99, Iowa—^Bmznet County v. Skin¬ 
ner, 48 Iowa 244. 
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1. Miss.—Gully V. McClellan. 153 So. 
524, 170 Miss. 405. 

a U.Sw—George v. Ralls County, C. 
C.Mo., 8 P. 647, 3 McCrary 181, af¬ 
firmed 14 S.Ct. 1199, 154 US. 676, 
26 L.Hd. 1223. 

a Ky.—Webster County v. Hall. 120 
S.W.2d 766, 276 Ky 64. 

4 . Miss.—Gully v. McClellan, 153 So. 
624, 170 Miss. 405. 

& Ind—^Vanarsdall v. State ex rel. 

Watson, 65 Ind. 176. 

15 C.J. p 588 note 48. 

Capacity of county to aeguire prop¬ 
erty at foreclosure sale see supra 
S 166. 

Collection and custody of funds gen¬ 
erally see supra S 233 

a Ark.—White v. State, 11 S.W. 
765. 

7. Iowa—^Poweshiek County v. Al¬ 
len, 67 N.W. 706, 90 Iowa 195. 
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money was paid to a county officer and a mort¬ 
gage given to secure the loan was regularly satis¬ 
fied on the record, the fact that the money did not 
actually reach the county treasury will not defeat 
the rights of a subsequent purchaser of the prop- 
erty.8 

§ 238. Adjustment of Accoimts with Other 
Crovemmental Divisions 

As will be seen infra §§ 239-242, the fiscal af¬ 
fairs of a county may become so involved with those 
of other governmental divisions, for example, a 
state, other counties, towns and municipalities, or 
districts, as to require an adjustment of accounts be¬ 
tween them. 

§ 239. - State 

The rights and duties of a county and a state In 
the adjustment of their accounts are coordinate and in¬ 
terdependent; and, while money coiiected by a county 
need not be paid to the state unless shown to belong 
to the state, funds belonging to the state should be paid 
to It, and the county is accountable for state money 
wrongfully withheld by It, and a corresponding rule ap¬ 
plies as to county moneys held by the state. 

The right of a county to demand and receive from 
the state money in the state treasury belongmg to 
the county, and the duty of the state treasurer to 
pay It over, and the duty of the county treasurer to 
pay over to the state treasurer money in his hands 
belonging to the state, and the right of the state 
treasurer to demand and receive it, are coordinate 
and interdependent, under statutes providing for 
the adjustment of the accounts between the state 
and the several counties ^ Moneys collected by a 
county need not be paid to the state, in the absence 

8. Ind.—Slaughter v. State, SI N.E. 

1112, 132 Ind. 466. 

9. Mich.—Sumerackl v. Stack, 266 
N.W. 843. 269 Mich. 169. 

la Or.—State v. Siegmund, 266 P. 

1075, 126 Or. 197, certiorari denied 
State of Oregon ex reL Van Winkle 
V. Siegmund, 49 S Ct. 12, 278 U.S 
608, 73 I..Ed. 534. 

16 C.jr. p 589 note 52. 

11. Showing hold invailloleiLt 
State's claim against county for 
amount due in lieu of state taxes 
on railroah grant lands revested in 
United States must be brought with¬ 
in federal statute by showing that 
jiart of sum paid county should be 
paid to state so that latter will re¬ 
ceive same amount as if paid by tax¬ 
payers, and a statement m writ of 
mandamus to compel payment of the 
claim that certain amount would 
have been levied as state tax is not 
sufficient. The state lost no taxes 
by revestment of the lands and hence 


of a Statute showing that they belong to the state,lo 
and a state claiming by virtue of a statute must 
bring Itself within its terms.However, taxes lev¬ 
ied and collected by a county for state purposes 
must be paid into the state treasury,must al¬ 
so docket fees, where it is so provided by statute 
and under some statutes the county must reimburse 
the state treasurer for payment by the latter for 
the services of a state accountant or his assistants 
in examining county accounts.'^^ Where a county 
holds money belonging to the state, it must account 
therefor,i5 and make proper provision for pay¬ 
ment,regardless of the insufliciency of the bond 
of an officer of the county,i7 or of a settlement 
made between the county board and a county offi¬ 
cer and the full amount must be paid, without 
any deductions for commissions or other charges,^^ 
unless statutory provision is made for such deduc¬ 
tion or allowance.2® Also a county treasurer can¬ 
not justify his act in withholding from the state 
treasury the amount received by him for a state 
tax, on the ground that the statute imposing the tax 
in question was void as being in violation of a con¬ 
stitutional provision, and that he is under obligation 
to refund the moneys collected to the taxpayers.^i 

Interest charges by a state to the several counties 
have been held proper, on taxes charged back to the 
county and on items erroneously credited to the 
county and thereafter charged back,^^ on moneys 
paid for the use of the county for the benefit of 
the deaf and dumb,2® and on annual balances due 
fro'm the county to the state 24 

On the other hand, a county that has advanced 
money on a liability of the state is entitled to be 

17. Pa—Schuylkill County v. Com¬ 
monwealth, 36 Pa 524 

18. Ind—Jackson County v. State, 
6 NB 623, 106 Ind. 270. 

19. Idaho —Cunningham v. Moody, 
28 P. 395, 3 Idaho 125 

Neb—State v. Meserve, 78 NW. 721, 
58 Neb. 451 
16 CU. p 589 note 60. 

20. Nev.—State v. La Grave, 60 P. 
796, 24 Nev. 147 

Pa—Schuylkill County v. Common¬ 
wealth, 36 Pa 524, 535. 

15 C J. p 589 note 61. 

21. NT—^People v. Williams, 8 
Thomps. & C 338. 

22. Mich.—Aplin V. Shiawassee Coun¬ 
ty, 42 NW. 143, 74 Mich, 636. 

23. Mich —Aplin V. Shiawassee Coun¬ 
ty, supra. 

24i Mich—^Auditor-General v. Otta¬ 
wa County, 42 NW. 1101, 76 Mich. 
295—^Aplin V. Shiawassee County, 
42 N.W. 143, 74 Mich 636. 


could not allege that state taxes 
thereon would have been apportioned 
or paid to state, as required to sus¬ 
tain Its claim, nor do the state tax 
rates affect the state's claim. ' No 
part of funds paid county by United 
States in keu of taxes on lands re¬ 
vested in government is due state, 
and the federal statutes do not con¬ 
template payment to county of mon¬ 
ey appropriated to state, so as to 
entitle latter to any money paid 
county in lieu of taxes on lands — 
State V. Siegmund, supra. 

12. Wyo.—State v. Laramie County, 
55 P. 461, 8 Wyo 104. 

15 C.J. p 589 note 53. 

18. Ind.—State v. Newton County, 
66 Ind. 216. 

1^ BJl> —State V. Edmunds County, 
156 N.W 96, 36 SD 606. 

15. Minn —Swift County v. Knud- 
son, 74 NW 168, 71 Minn. 461 
18. Mich—^People v. Jackson Coun¬ 
ty, 24 Mich. 237, 
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subrogated to the rights of the creditor on sur¬ 
rendering all unpaid orders or warrants which it 
has received from the creditor by way of reimburse¬ 
ment and in one state it is provided by statute 
that, whenever it appears to the county board that 
improper or erroneous payments have been made 
by the county treasurer to the state treasurer, the 
county auditor is required, under direction of the 
county board, to certify such improper or erroneous 
payments to the proper state officials who shall audit 
and pay the same to the county.26 

As to state taxes, either not collected or else lost 
through the negligence of county officers, it is held 
in some cases that the county is still liable to the 
state for the state’s portion of the taxes levied 
but in other cases it is held that where there is a 
shortage in both county and state taxes, both coun¬ 
ty and state must stand its proportionate share of 
the loss 

While the state may withhold the amount due a 
county on account of funds collected by the state 
for the several townships of such county, as long as 
the latter is shown to be indebted to the state,29 
a state treasurer is without power to retain drain¬ 
age funds, arising from the sale of swamp lands and 
appropriated for the use of a county, to pay the 
county indebtedness to the state nor is the coun¬ 
ty’s indebtedness to the state, for which the state 
has an adequate remedy at law, a defense of which 
the court has jurisdiction in a count/s mandamus 
proceeding to compel the stale controller to pay 
the county its share of taxes collected by the state.31 
Furthermore, a county, in an action by the state 
to recover state taxes collected by the county, can¬ 
not set up by way of a coimterclaim a demand of 
Its own against the state.22 

Where, by statute, the custody and the preserva¬ 
tion of certain state funds are intrusted to coun¬ 
ties, the latter must bear the expense of managing 
and recovering any part of the funds diverted from 
their proper channels.®® However, where the ob¬ 


§ 241 

ligation to pay over certain moneys to the state rests 
on the county treasurer rather than on the county, 
and the county neither owns the money nor has 
used it for county purposes, the county is not li¬ 
able for the failure of the treasurer to pay the 
money to the state,and the state's claim against 
the county treasurer cannot be set off against the 
county’s claim against the state.®® 

§ 240. -Other Counties 

A county which has illegally collected taxes In an¬ 
other county is liable to the individuals from whom 
they were collected or to the county to which they 
rightfully belong; but where the collection was author¬ 
ized by statute the collecting county is entitled to the 
money. 

It has been held in one jurisdiction that a coun¬ 
ty that has illegally collected taxes in another coun¬ 
ty is liable for such money to the individuals from 
whom it was collected, but not to the county it¬ 
self.®® In another jurisdiction it has been held 
that where taxes are paid to the wrong county it is 
liable therefor to the county to which they rightful¬ 
ly belong.®"^ Where taxes on property situated in 
two counties were paid to one of them, as author¬ 
ized by statute, that county ivas lawfully entitled to 
the money.®® That a permissive statute relating to 
return of money erroneously paid into the county 
treasury does not defeat a county’s action against 
another county unjustly, enriched at plaintiff’s ex¬ 
pense through a pa>Tnent made by the state control¬ 
ler is shown supra § 234. 

§ 241. — Towns and Municipalities 

Accounts between counties and municipalities will 
be properly adjusted as the circumstances of the par¬ 
ticular case require. 

Where taxes due a town, a township, or a vil¬ 
lage are by virtue of statute collected by the coun¬ 
ty treasurer, the county is liable to the municipality 
therefor when the treasurer refuses to pay them 
over.®® Mandamus lies by the trustee of a town¬ 
ship to compel the county auditor to issue a war¬ 


ds. BD —^Lyman County v. State, 78 
N.W. 17, USD 391 

ae. Ind.—Wolfe v State, 90 Ind. 16. 

37. Wyo—State v Laramie County, 
55 P, 461, 8 Wyo 104. 

aa Anz—^Territory v. Bashford, 12 
P. 671, 2 Anz 246. 

as. Mich—Ottawa County v, Alpin, 
36 NW. 702, 69 Mich. 1. 

3a Was—State v. Hastings, 11 Wis. 
448. 

31. Cal—McCullough v Kiley, 263 
P. 862, 88 Cal.App. 138—San Benito 


County v. Biley, 263 P. 349, 88 Cal. 
App. 131. 

33. Mich—People v. Van Tassel, 40 
NW. 847, 73 Mich 28. 

33. Ind —State v. Stuart, 91 N.B 
613, 46 IndAcpp. 611. 

34 . Was—State v. Milwaukee, 129 
N.W 1101, 145 Wis. 131, AnnCas 
1912A 1212 

35. CaL—^McCullough v. Riley, 263 
P 352, 88 Cal App 138. 

33. Ind—Grant County v. Delaware 
County, 4 Blackf 256 

Adjustment of rights and liabilities 
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on division or consolidation of 
counties see supra §8 35-38 

37. Nev—^Humholdt County v. Lan¬ 
der County, 66 P 228, 24 Nev. 461. 

38. Ga.—^Morgan County v. Walton 
County, 48 S E 409. 120 Ga. 1028 

39. Mont.—^VTiite Sulphur Springs 
V. Pierce, 53 P. 103, 21 Mont 130. 

Pa—^Potter County v. Oswago Tp., 47 
Pa 162 

Statutory method of adjusting taxes 
between county and municipahty 
see the C J.S. title Municipal Cor¬ 
porations 5 1879, also 44 C J. p 1158 

I notes 82-98 
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rant for money apportioned to his township.^® 
Also, where a city tax collector whose statutory du¬ 
ty was to pay over the taxes collected to the aty 
and county treasurers has paid to the county treas¬ 
urer a sum which he should have paid to the city 
treasurer, and the county treasurer has retained 
custody of such sum in his official capacity, manda¬ 
mus will he to recover such sum, and the collector 
may proceed in his own name>^ However, where 
a county treasurer who is also treasurer of a city 
mingles and keeps together the moneys of the two 
corporations, and a deficit occurs during his term 
of office, the moneys so commingled belong to the 
two corporations pro rata,^^ and a statute providing 
for the adjustment of certain taxes between town¬ 
ships and counties, wherein only a part of the ter¬ 
ritory is organized into townships, has no applica¬ 
tion to such municipal corporations as aties, towns, 
or villages.^3 jn case a county treasurer handling 
funds of townships and municipalities is made di¬ 
rectly responsible by statute to such townships and 
municipalities, sums due by him to such bodies and 
taxes owmg by them to the county proper cannot be 
offset.'*^ A township which has suffered a loss of 
its funds by the defalcation of the county treasurer 
IS entitled to its proportion of a sum recovered on 
his bond, but it cannot maintain an action therefor 
against the county unless its share has actually 
been covered into the county treasury to the credit 
of the general fund^® If township school money 
IS wrongfully paid out by the county court, no claim 
arises for reimbursement from the county treasury. 
The court in managing the township fund does not 
represent the county which has no responsibility 
in the matter.^® A township is liable to the county 
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for taxes which have been charged back to the 
county by the state auditor, where it has not only 
had the benefit of a credit for the taxes but has 
also disbursed and had the benefit of the money ;47 
and an excessive payment for a road tax by county 
warrant to a township treasurer is a payment to the 
township, and the excess is held in trust for the 
county.^® Where a statute provides that certain 
damages caused by laying out roads or streets in 
cities or boroughs of a certain county shall be paid 
from the county treasury, the city is primarily li¬ 
able regardless of further provisions as to the liabili¬ 
ty of the city to the county, and the property hold¬ 
er must resort to the county treasury and the county 
to the a1y.^9 

§ 242* -Districts 

A county Is liable for district funds wrongfully re* 
talned or misappropriated by It, and a district is liable 
for involuntary payments by the county of expenses 
chargeable to the district. 

A county is required to pay the amount of taxes 
collected for a district but retained by the county 
even though the funds have been spent®® So a 
county is liable to a district for district funds de¬ 
posited m the general fund of the county and used 
for the benefit of the county ;®i and such accretions 
to the county fund do not constitute a “source of 
revenue” available to the county so as to make re¬ 
payment to the district a violation of a state budget 
law.®2 On the other hand, an involuntary payment 
by a county of the proportionate share of county ex¬ 
penses, made chargeable by statute to a certain dis¬ 
trict within the county, may be recovered from the 
proper offiaals of the ffistrict.®® 


C. AID TO CORPORATIONS AND INDIYIDUALS, AJND INYESTMENTS IN STOCK 


§ 243. In General 

Constitutional provisions prohibiting counties from 
becoming stockholders either directly or Indirectly In 
any Joint stock company, corporation, or association, or 
giving any money or property, or loaning their credit, 
to or In aid of any Individual, association, or corpora¬ 


tion ara generally construed to relate to private enter¬ 
prises. 

A county may not, where constitutional or statu¬ 
tory prohibitions exist, become a stockholder, either 
directly or mdirectly in any joint stock company, 


40. Ind.—Hanor v. State, 49 N.E. 
160, 149 Ind. 310. 

41- Mich.—Webster v. Wheeler, 78 
N.W. 6S7, 119 Mich. 601, 

42. Ohio.—Clark County v. Sprlns- 
fleld, 86 Ohio St 643. 

48. SJO.^—^Parkaton v. Hutchinson 
County, 73 N.W. 76. 10 S.D. 294. 

44. Mich.—Muskesron v. Soderbergr, 
69 N.W. 1116, 111 Mich. 659—Mar¬ 
quette V. Ishpeminsr Treasurer. 18 
N.W 609. 49 Mich. 244. 

15 C J. p 590 note 85. 


4Ri Ind.—Vigo Tp. v. Knox County. 
12 N.B, 805. Ill Ind. 170, 

4B. Mo.—^Township Bd, of Bducs/* 
tion V. Boyd, 58 Mo. 276. 

4^7. Mich.—Mason v. Hazelton Tp„ 
46 N.W. 784, 82 Mich. 440. 

48L N I>.—^Township of Agnes v. 
Grand Forks County, 218 N.W. 
212, 66 N.D 505. 

Apportionment of e^ense of con¬ 
structing bridge between county 
and other political subdivisions see 
Bridges § 17 b. 
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49. Pa.—^Lancaster County v. Prey, 

18 A. 478, 128 Pa. 693. 

50. Mo —Billings Special Boad DIst 
V. Christian County, 6 SW.2d 378, 
819 Mo, 968. 

61. Tex.—^Nueces County v. Nueces 
County Brainage Dist. No. 2, Civ. 
App., 5 S.W.2d 620 error refused. 

64. Ariz.—Calhoun v. Maricopa Coun¬ 
ty Municipal Water Conservation 
Bist No 1. 295 P. 786, 87 Ariz 606. 

53. Ky—Campbell County v. Court¬ 
house Diet. Comrs., 42 S.W. 111. 

19 Ky Lu 860. 
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corporation, or association, nor give any money or 
property, nor loan its credit, to or in aid of any in¬ 
dividual, association, or corporation,®* except for 
purely charitable purposes,®® such as the necessary 
support of the poor®® and infirm ®7 Such provi¬ 


sions, construed with reference to the evils they 
were intended to prevent,®® prohibit counties from 
making any gifts of county funds and of using 
county funds for private purposes,®® but they do 
not limit the use of county funds for public pur- 


54 , Ga.—Spain v. Hall County, 165 
S £ 612, 175 Ga. 600. 

N.T—Suffolk County v. Wator Pow¬ 
er and Control Commission, 199 N. 
E 41, 269 N.Y 15$, modifying 281 
KT S 623, 246 App.Div 62 
Pa.—Home for Colored Children v. 
Direetors of the Poor and the 
House of Employment of Cambria 
County, 72 Pa Super. 106. 

15 C.J. p 590 note 93. 

County disbursements and approprla^ 
tions generally see supra 9$ 234- 
236. 

Effect Of Umltatloiia on leglslsttve 
XKiwers 

(1) A constitutional provision pro¬ 
hibiting the legislature from author¬ 
izing the county to aid persons, asso¬ 
ciations. or corporations, also has in 
contemplation the power of the coun¬ 
ty, and county contracts in violation 
of the public policy thus expressed 
are void—Griffin v. Jeffers, 130 So. 
190, 221 Ala. 649. 

(2) A constitutional provision pro¬ 
hibiting appropriations by the leg¬ 
islature for private purposes, does 
not apply so as to invalidate a stat¬ 
ute authorizing counties m certain 
cases to lend money to farmers for 
buying seed, since no legislative ap¬ 
propriation IS involved.—State v. 
Wienrich, 170 P. 942, 64 Mont 890. 

FaynueiLta to seotaarlaa schools, to 
which boys and girls have been com¬ 
mitted by the court of an amount 
which is less than the cost of main¬ 
tenance is not a violation of a pro¬ 
vision prohibiting aid or donations to 
sectanan institutions.—St Hedwig’s 
Industrial School for Girls v. Cook 
County, 124 N.E. 629, 289 lU. 432-<- 
Trost V. Ketteler Manual Training 
School for Boys, 118 N.B. 743, 282 
Ill 504—^Dunn v. Addison Manual 
Training School for Boys, 117 NE. 
993, 281 Ill. $62—Dunn ▼. Chicago 
Industrial School for Girls, 117 NB, 
786, 280 IlL 618, L.R.A.1918B 207. 

lioase arraatigeinwLt valid 
Arrangement whereby county 
agreed to lease from American Le¬ 
gion Post courthouse building to be 
erected for twenty-five years, did not 
amount to '‘donation” and it was not 
a "benevolence.”—^Heberer v. Board 
of Com'rs of Chaffee County. 293 P. 
849, 88 Colo. 159. 

Sesponstbillty for dabts 
A statute providing that the coun¬ 
ty in which any loan is made from 
certain public funds shall be respon¬ 
sible for any loss which may be in¬ 
curred on such loan is void as violat¬ 


ing a constitutional provision prohib¬ 
iting the county from becoming re¬ 
sponsible for any debt, contract, or 
liability of any person, company, or 
corporation—^Leddy v. People, 147 P. 
365. 59 Colo. 120. 

Statutes held vslid 

(1) In general 

Cal—City of Los Angeles v. Aldrich. 
66 P2d 647. 8 Cal 2d 541—San 
Diego County v Hammond. 69 P. 
2d 478. 6 Cal 2d 709. 105 ALJEt 
1156—Jensen v, McCullough, 271 P. 
568, 94 Cal.App. 382, mandate cor¬ 
rected 278 P. 240, 99 CalApp. 217. 
Ind —^Bennett v. Spencer County 
Bridge Commission, 13 N.E 2d 547. 
15 CJ p 591 notes 99, 2. 

(2) Providing for creation of pub¬ 
lic corporation to take over county 
highways for purpose of making 
self-liQuidating improvements with 
federal aid —^Tranter v. Allegheny 
County Authority, 178 A. 289, 316 
Pa. 65. 

(3) Allowing exemption from tax¬ 
ation—Williams V. Baldridge, 284 P. 
203, 48 Idaho 618. 

Statutes held luvulid 

<1) In general.—^Rogers r. White, 
70 So 994, 14 AlaApp. 482, cer¬ 
tiorari denied 72 So. 1020—15 G.J. p 
591 notes 98, 1. 

(2) Authorizing county aid In fa¬ 
vor of private hospitals.—^Brister v. 
Leflore County, 125 So. 816, 156 Miss. 
240. 

65. Ga—Stewart v, Davis. 166 S.B, 
598, 175 Ga. 646—Geer v. Dancer, 
137 SE 568, 164 Ga. 9. 

66L Destitute farmers fall within 
the class referred to m the exception. 
—State V. Nelson County, 45 NW. 33, 
1 N.D. 88, 26 Am.S.B. 609, 8 L.R.A. 
288. 

57. Wash.—State ex reL Washington 
Nav Co. V. Pierce County, 61 P. 
2d 407, 184 Wash. 414, modified on 
other grounds 60 P.2d 16, 187 
Wash. 695. 

5& Ala.—Swindle v. State, 143 So. 
198, 225 Ala. 247, answer con¬ 
formed to 143 So. 195, 25 Ala.App 
166—Griffin v. Jeffers, 130 So 190, 
221 Ala. 649. 

Mont—State v. Wienrich, 170 P. 942, 
54 Mont 890. 

Pa —^Tranter v. Allegheny County 
Authority, 178 A. 289, 816 Pa 66 

69. Ala.—Stone v. State, 136 So. 727, 
223 Ala 426—Gnffin v. Jeffers, 180 
So 190. 221 Ala. 649. 

Ariz.—^Duke v Yavapai Coxmty, 211 
P. 862, 24 Ariz. 567. 
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Cal—Los Angeles County v, Jones, 
69 P 2d 489. 6 Cal 2d 695—Alameda 
County V. Hess, App, 89 P 2d 460 
—Goodall V. Bnte, 54 P.2d 510, IX 
Cal App 2d 540. 

Idaho—Fluharty v Board of County 
Com'rs of Nez Perce County, 158 
P. 320, 29 Idaho 203 
Mo—Jasper County Farm Bureau v. 
Jasper County, 286 SW. 381, 815 
Mo 560. 

Mont.—State v. Wienrich, 170 P. 942, 
54 Mont 390. 

N.Y.—^Nassau County v. City of Long 
Beach, 5 NE2d 811, 272 N.Y. 260, 
modifying 289 N.Y.S 191, 248 App. 
Div. 771, reargument granted 7 N 
B 2d 712, 273 N Y 598. affirmed on 
.reargument 9 N E 2d 50, 274 N.Y. 
458. 

Tex.—Seydler v. Border, Civ App., 
115 S.W.2d 702, error refused 

SuTwri Ailing a private feny cor- 
X>oratlon is inhibited by the consti¬ 
tutional prohibition against county 
aid to corporations, even though the 
ferry subserves public interest and 
convenience—State ex rel. Washing¬ 
ton Nav Co v. Pierce County, 61 
P.2d 407, 184 Wash. 414, modified on 
other grounds 60 P.2d 16, 187 Wash. 
695. 

OMUOLts not gzstnitous 

(1) "It is not the granting of a 
gratuity for the county to grant a 
privilege for which it receives sub¬ 
stantially the value thereof in re¬ 
turn.”—^Dodson V. Marshall, Tex Civ. 
App, 118 S.W.2d 621, 624, error dis¬ 
missed. 

(2) A statute making the costs and 
expenses of proceedings for the re¬ 
moval of a county officer a charge 
against the county is not invalid, 
when prosjiectively applied, since the 
payment of such costs and expenses 
does not constitute a gift—Gavin v. 
Board of Sup'rs of Rensselaer Coun¬ 
ty. 116 N.B. 996, 221 NY. 222, af¬ 
firming 169 N.Y S. 1114, 174 App Div. 
900. 

TTso of special funds 
A convict's earnings, impressed by 
statute for the use of his wife and 
children when collected by the coun¬ 
ty, do not become part of the coun- 
t 3 ^s general fund, or of its siiecial or 
fine and forfeiture fund, and a stat¬ 
ute authorizing the use of such eam- 
ings in aid of the convict's wife and 
children does not violate the con¬ 
stitutional prohibition against the 
use of county funds for private pur¬ 
poses.—Swindle v. State, 143 So. 198, 
225 Ala. 247, answer conformed to 
143 So. 195. 25 Ala.App. 166. 
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poses,®® even though such use incidentally benefits 
certain individuals.®^ 

Such prohibitions do not prevent a county itself 
from engaging in an undertaking,®2 or from joining 
in an undertaking and retaining control thereof,®® 
or retaining an interest therem proportionate to 
the amount of money it contributes thereto.®^ Also, 
such provisions do not prohibit aid to the federal 
government,®® nor to the state,®® nor to corpora¬ 
tions or associations which are but agenaes of the 
county itself.®^ While it has been held that aid to 
municipal corporations engaged in private pur¬ 
poses, as well as public functions, is forbidden,®® 
in the absence of words requiring a broader mean¬ 


ing®® the word “corporation” as employed in such 
prohibitions has been held to be limited to private 
corporations,*^® and it has been broadly stated that 
such prohibitions apply only to aid to individuals, 
associations, companies, and corporations engaged 
in purely private enterprises, or enterprises only 
quasi-public.*^! 

Constitutional or statutory prohibitions against 
the lending of credit in aid of a person, associa¬ 
tion, or corporation prohibit transactions creating 
the customary relation of borrower and lender.72 
Such provisions are not applicable where the credit 
of the county is employed solely for its own bene- 
fit,7S and deposits made in good faith by authority 


ea CaL—^Los Angreles County v. 

Jones. 59 P 2d 489, 6 Cal 2d 695 
Tex. —Seydler v. Border. Civ App., 115 
S.W2d 702, error refused 
Jtjyp r opriatiOMS aad esKpendltnres lield 
vaUd 

(1) Aid to county farm, bureau 
Jasper County Farm Bureau v. Jas¬ 
per County, 286 S.W. 881, 315 Mo 
560. 

(2) For agricultural extension 
work—Carman v Hickman County, 
216 SW. 408. 185 Ky 630. 

(8) For construction of city hospi¬ 
tal—^Dodd V. Boane County, Tenn . 
124 SW2d 963. 

(4) For construction of war memo¬ 
rial—Hill v. Roberts. 217 SW. 826, 
142 Tenn. 215. 

(6) For paving street in city—City 
of Oakland v. Garrison, 228 P. 438, 
194 Cal 298 

(6) For payment of premium on 
shenlFs bond—^Tuscaloosa County v. 
Shaznblin, 169 So 234, 233 Ala 6. 

(7) For poor relief.—City and 
County of San Francisco v. Collins, 
18 P.2d 912, 216 CaL 187. 

(8) For relief of needy farmers — 
State V. Wienncb, 170 P. 942, 64 
Mont. 390. 

61 . CaL—San Diego County v, Ham¬ 
mond, 69 P.2d 478, 6 Cal.2d 709, 105 
A.L.R. 1165. 

Mo—^Jasper County Farm Bureau v. 
Jasper County, 286 SW. 381, 315 
Mo. 560. 

GiL Mo.—Stats V. Chariton Brain. 
Bist No. 1, 158 S.W. 633, 252 Mo. 
345 

Tenn.—^Baker v. Backman County, 47 
S.W.2d 1090, 164 Tenn 294. 
Bxlilintisig at fair 
A statute authorizing a tax for 
oollectmg and maintaining county ex¬ 
hibition of products and Industries 
at domestic or foreign exhibitions 
was held not invalid.—^Bevis v. 
Wnght. 175 P. 816, 31 Idaho 676 

68 . Pa.—^Reinhart v. MacGufBle, 19 
Fa.Dist & Co 594. 


Tenn—^Baker v. Hickman County, 47 

S. W 2d 1090, 164 Tenn 294 

64. Wash —^Rands v Clarke Coun¬ 
ty. 139 P. 1090, 79 Wash 162 

65. Wash—^Rands v. Clarke Coun¬ 
ty, supra 

15 CJ p 590 note 95. 

Not a publlo ooxporata.on. 

The United States Is not "public 
corporation” within section of state 
constitution prohibiting counties 
from lending or pledging their cred¬ 
it to or In aid of public or private 
corporation and making donations or 
grants to or becoming joint own¬ 
ers with any such corporation—Mc- 
Nichols V. City and County of Den¬ 
ver, 74 P.2d 99, 101 Colo 316. 

66L Tenn—^Baker v, Hickman Coun¬ 
ty.'47 S.W2d 1090, 164 Tenn. 294 
—^Irwm V. Bedford County, 270 S 
W 81, 161 Tenn 402—Hill v. Rob¬ 
erts, 217 SW. 826, 142 Tenn. 216 
—Ransom v. Rutherford County, 
130 S W 1067, 123 Term. 1. 36 Ann. 
Casl912B 1856. 

12 CJ. p 220 note 64 [d] 

67. Fla.—State ex rel, Barnett Nat. 
Bank of De Land v. Thursby, 150 
So 262, 112 Fla. 267. 

Tenn.—^Brittain v. Guthrie, 51 S.W. 
2d 848, 164 Tenn 669 

66. N.T,—^Nassau County v. City of 
Long Beach, 5 NE.2d 811, 272 N. 

T. 260, modifying 289 NT.S. 191, 
248 App Div 771, reargument 
granted 7 NE2d 712, 273 N.T. 698, 
affirmed 9 NE2d 60, 274 N.T. 458. 

69. Colo —^McNichols v. City and 
Countx;, of Denver, 74 P,2d 99, 101 
Colo. 316—^Leddy v. People, 147 P. 
365, 59 Colo 120 

70- Miss.—Brister v. Leflore County, 
125 So. 816, 156 Miss. 240. 

Wash—^Kadow v Paul. 236 P. 90, 134 
Wash 539, affirmed 47 S Ct. 661, 
274 U.S. 176, 71 L Ed 982—Foster 
V. Commissioners of Cowlitz Coun¬ 
ty, 171 P. 539, 100 Wash. 602. 

. corpoxwifloiL held a pri¬ 

vate corporation within the constitu¬ 


tional prohibition.—^Brister v. Le¬ 
flore County, 125 So 816, 156 Miss. 
240. 

Classification of corporations as pub¬ 
lic and private generally see Cor¬ 
porations S 18 

71. Wash—^Foster v. Commissioners 
of Cowlitz County, 171 P. 639, 100 
Wash 602—^Rands v. Clarke Coun¬ 
ty, 139 P. 1000, 79 Wash 162. 

78. Ala —^Limestone County v Mont¬ 
gomery, 146 So 607, 226 Ala 266 
—Gnffln V Jeffers, 130 So 190, 
221 Ala 649 

Idaho—^Bannock County v. Citizens' 
Bank & Trust Co., 22 P.2d 674, 53 
Idaho 159. 

AdvwLoes to road engineers by 
commissioners' court to be charged 
against subsequent earnings by them 
held in effect loans of same unau¬ 
thorized by the constitution —^Hill 
County V. Bryant & Huffman, Civ. 
App. 264 S.W. 520, affirmed in part 
and reversed in part on other grounds 
16 S.W.2d 613, 118 Tex 359. 
fittatute held not Invalid 
Fla—State ex reL Dowling v. Butts, 
149 So. 746, 111 Fla. 630, 89 A.L. 
R. 946. 

73. Ark.—Shofner v DowelL 269 S. 

W. 688, 987, 168 Ark 229. 

Va.—^Holston Corporation v. Wise 
County, 109 SB. 180, 131 Va. 142 
Loan of county funds generally see 
supra S 237. 

Famishing road oontraotor with 
equipment 

(1) A highway construction con¬ 
tract providing that county should 
furnish equipment to the contractor 
was not invalid as an attempt by the 
county to lend its credit for the con¬ 
tractor's benefit—^McGinty v. Keith, 
187 SE. 79, 182 Ga 869. 

(2) The same conclusion was 
reached under a similar contract but 
which also provided for payment by 
the contractor for the equipment as 
the work progressed —Owen v Flem- 
ing-Stitzer Road Building Co., Tex. 
Civ.App., 260 S.W. 1038. 
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of law for the convenience of the county,or the 
incurring of expenses by authority of law in the 
performance of work which a private corporation 
in breach of its duty failed to perform,75 do not 
constitute a lending of credit within the meaning of 
the constitutional prohibition. 

Moral obligations. Although there is contrary* au¬ 
thority,76 a grant of county funds to one to whom 
the county is morally or equitably, although not 
legally, obligated is not prohibited.77 

Legislative authorization; curative acts. Subject 
to constitutional limitations,78 the legislature has 
power to authorize counties to aid in the construc¬ 
tion of works of internal improvement, by ap¬ 
propriations, by donations, or by subscriptions to 
stock 79 However, a county cannot give such aid 
unless authorized so to do by the legislature, either 
expressly or by implication ;60 and where there are 
statutes relating to the subject, the county has au¬ 


§ 244 

thority to the extent, but only to the extent, con¬ 
ferred by the statutcs.6l 

The validity of a county subscription, donation, 
or other aid is to be determined by the laws in force 
when the same is made;*- and a subsequent repeal 
of the authorizing laws after subscription or dona¬ 
tion, but before payment, will not invalidate such 
donation or subscription or release the county.*^ 

A state legislature has the power to pass a law 
remedying defects or irregularities in the exercise 
by a county of the power to give aid to railroads,*^ 
which law will be effective, although enacted after 
the commencement of a suit based on alleged de¬ 
fects in such proceedings.®* 

§ 244. Submission to Popular Vote 

a. In general 

b. Application for, and order of, sub¬ 

mission 


COUNTIES 


Idaho—^Bannock County v. Citl-i 
zens* Bank & Trust Co., 22 P.2d 674, | 
53 Idaho 150. 

The teat whether deposit Is prohib¬ 
ited as “lending: credit” Is whether 
It IS made in good faith for con¬ 
venience and safety of county opera¬ 
tions.—Limestone County v, Mont¬ 
gomery, 146 So. 607, 226 Ala. 266. 
Xuterest 

The text rule applies even though 
provision is made for the payment of 
interest on the deposit.—Conecuh 
County V. People's Bank of Ever¬ 
green. 161 So 616, 230 Ala 457— 
Limestone County v. Montgomery, 
146 So 607, 226 Ala. 266. 

75. Changing street xallzoad tzacks 

Expenses incurred in furnishing 
new cross-ties, rails, and foundation 
for street railroad company, alleged¬ 
ly requested by company in connec¬ 
tion with street improvement, where 
franchise did not provide for such 
expenditures, was loaning of county's 
credit and assessment therefor was 
invalid, but assessment for cost of 
conforming tracks to grade estab¬ 
lished for highway and for cost of 
paving between rails and outside 
thereof, was proper and did not con¬ 
stitute “loaning [county's] credit” 
to corporation—Ohio Traction Co. v 
Huwe, 181 N.B 114, 41 Ohio App. 
337, aJXLrmed 189 K.E. 1, 127 Ohio 
St 444. 

7ft Cal—Powell v. Phelan, 71 P. 
336, 168 Cal. 271—Conlln v. Board, 
33 P 763, 99 Cal. 18, 21 LR.A. 474, 
37 Am.S,Il. 17. 

77, Ala —^Board of Revenue v. Puck¬ 
ett, 149 So. 850, 227 Ala. 374. 
Ariz.—Duke v Yavapai County, 211 
P 862, 24 Ariz 667. 


Pa—^Kennedy v Meyer, 103 A. 44, 
269 Pa 306 

OompensatioiL for injury 
A statute authorizing the county 
commissioners to pay an individual 
for iniuries sustained under such cir¬ 
cumstances as to impose a moral ob¬ 
ligation on the county, does not con¬ 
travene any provision in the state 
constitution.—Spitzig v. State, 162 N. 
B 394, 119 Ohio St. 117. 
HelxnhitzseatteiLt of surety on forfeit, 
ed hond 

(1) Resolution directing county 
authorities to reimburse surety on 
forfeited criminal recognizance, pass¬ 
ed after principal’s apprehension, 
held not unconstitutional as author¬ 
izing the county to become a stock¬ 
holder in any company or to appro¬ 
priate money for any individual, as¬ 
sociation, or corporation—Stewart v. 
Davis, 166 SB 698, 175 Ga 546. 

(2) But It has been held that a res¬ 
olution relieving county oflBLcers' sure¬ 
ties from liability and directing pay¬ 
ment to them of amount paid coun¬ 
ty IS void as violating a constitu¬ 
tional provision forbidding donations 
by the legislature—Geer v. Dancer, 
137 S-B. 568. 164 Ga. 9. 

7ft Ky.—^Lawrence County v. Law¬ 
rence Fiscal Court, 229 S.W. 139, 
142, 191 Ky. 46, quoting Corpus 
Juris. 

16 CJ. p 591 note 6. 

Boad ooms tr o o tlon 

Under constitutional provisions re¬ 
quiring taxes to be levied and col¬ 
lected for public purposes only, and 
forbidding the legislature to author¬ 
ize any county to appropriate money 
for, or loan its credit to any corpo¬ 
ration or individual except for the 
purtiose of constructing or maintain¬ 
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ing bridges, turnpike roads, or grav¬ 
el roads, it was proper for the leg¬ 
islature to authorize county to do¬ 
nate Its funds to aid in the construc¬ 
tion of roads within its borders.— 
Liawrence County v. Lawrence Fiscal 
Court, supra. 

79. Ky—^Lawrence County v. Law* 
rence Fiscal Court, 229 SW. 1S9, 
142, 191 Ky. 46, quoting Coepms 
Juris. 

16 CJ p 691 note 6. 

Power of county to issue bonds In 
aid of corporations see infra 69 260, 
261. 

80L Ga—Atlanta Chamber of Com¬ 
merce V McRae, 163 SB. 701, 174 
Oa 590 

NT—New Paltz, H. & P Traction 
Co. V Ulster County, 196 N.Y.S. 
623, 202 AppDiv. 234, 

15 C J p 691 note 7 
81. Wash—^Poster v. Commissioners 
of Cowlitz County, 171 P, 539, 100 
Wash. 602. 

15 C.J. p 692 note 8. 

The ''oousferoction," of a rsUroad, 
within the meaning of a statute au¬ 
thorizing county aid, may include the 
location of offices, shops, and round¬ 
houses—^International & G. N R Co. 
V. Anderson County, Tex Civ App., 174 
S.W. 305, affirmed 38 S.Ct. 370, 246 
U.S. 424, 62 LBd. 807. 

8ft U.S—Callaway County v. Fos¬ 
ter, Mo, 93 U.S 667, 23 L.Ed. 911. 
15 C J. p 692 note 9 
83. US —^Fairfield v Gallatin Coun¬ 
ty, Ill, 100 U.S. 47, 26 L Ed. 644. 

15 C J. p 692 note 10. 

86. Iowa.—^McMillen v. Boyles, 6 
Iowa 804. 

15 C.J p 592 note 11 
85. WiB—Hall V. Baker, 42 N.W. 
104, 74 Wis. 118. 
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c Notice of election 

d. Qualification of voters, and conduct 

of election 

e. Contest of election 

f. Second election 

a. In Cteneral 

Where required by constitutional op statutory pro¬ 
vision, a submission to a popular vote is a condition 
precedent to the exercise of any authority on the part 
of a county to make a subscription to stock or to loan 
Its credit to a corporation. 

Constitutional or statutory provisions requiring 
submission to a popular vote as a condition prece¬ 
dent to the exercise of any authority or power on 
the part of a county to make a subscription to stock 
in a corporation, or to loan its credit to a corpora¬ 
tion must be complied with but such provisions 
are not applicable to statutes or transactions not 
coming within their meaning.^7 However, in the 
absence of constitutional restriction, a state legis¬ 
lature may authorize a county to aid in works of 
internal improvement, such as railroads, turnpikes, 
river navigation companies, by subscribing for stock 
in the same without requiring the proposition of 
thus extending aid to be submitted to a popular 
vote and, akhough there is contrary authority, 
where such submission is not required by the state 
constitution at the time of granting the charter to 
the company or of the passage of a special act con¬ 
taining a provision granting this permission, such 
permission is not abrogated or affected by a subse¬ 
quent constitutional provision or general act of the 
legislature requiring a popular vote to authorize 
such subscriptions by the county. When the 
charter of a corporation permits counties to sub¬ 
scribe to its stock without a popular vote, such au¬ 
thority is not extinguished by the subsequent con¬ 


solidation of that company with others.^l 

It is not essential to the validity of a vote extend¬ 
ing aid to a railroad company that prior thereto a 
contract for its construction had been made,®2 
that the road should have been incorporated,93 that 
an estimate should have been made of the quantity 
of grading ;94 or even that there should have been 
a final and definite location of the entire line of 
the company's road.®^ All that is required is a sub¬ 
stantial location, designating the termini and gen¬ 
eral direction of the road, and an estimate of the 
cost of constructing it.®6 

Curative acts. Curative statutes relating to elec¬ 
tions held on the question of a county aiding a cor¬ 
poration are designed merely to cure irregularities 
and to remove all technical hindrances to the car¬ 
rying into effect of the will of the majority, and 
will not have the effect to legalize illegal votes,9*^ 
or to authorize or validate a subscription made 
without the holding of the required election and 
submission of the question to a popular vote, as re¬ 
quired by law.99 

b* Application for, and Order of, Submission 

The application for, an-d order of, submission, must 
be made by the proper persons and must comply with 
statutory requisites. i 

The method usually prescribed for obtaining the 
submission to the people of the question of county 
aid to an internal improvement is by petition or 
proposal therefor by the commissioners of the road 
or other improvement, or by its directors, if 
organized,®® or by a petition signed by a required 
proportion of the taxpayers of the county or by a 
specified number of freeholders.^ Such petition 
must be sufficiently definite and certain to prevent 


86. Term —^Trwin v. Bedford County,, 
270 S W. 81, 161 Tenn. 402—Hill v.! 
Roberts. 217 SW. 826, 142 Tenn. 
216—^Berry v. Shelby County, 201 
S.W 748, 139 Tenn. 632. 

15 C.J p 692 note 13 

Statutes of this nature are not in¬ 
valid—Cook'v. Lyon County, 6 Ky. 
L. 361, 13 Ky Op. 81. 

87- Tenn—^Brittain v Guthrie, 61 
S.W2d 848, 164 Tenn. 669—Irwin 
V. Bedford County, 270 S.W. 81, 
161 Tenn. 402—Hill v. Roberts, 217 
S.'W' 826. 142 Tenn.' 215. 

16 C.J p 593 note 18. 

88. Term,—Berry v. Shelby County, 
201 S.Vf. 748, 139 , Tenn. 632. 

16 C J. p 593 note 16. 

89. Xu Missouzi 

(1) A general statute requiring a 
popular vote to authorize county 
stock subscriptions and Imposing 


penalties for violations thereof op¬ 
erates to repeal the privilege of stock 
subscription without a popular vote 
contained in special charters.—Wil¬ 
son V. Polk County, 20 SW. 469, 
112 Mo. 126 
16 C y p 693 note 17. 

(2) Barlier cases had adopted a 
contrary view.—State v. Greene Coun¬ 
ty, 64 Mo 540—16 C J. p 693 note 17 

90m Ky.—^B\>reman v, Murphy, 7 
Bush 303. 

16 C J. b 593 note 16. 

91- 17 S —Schuyler County v. Thom¬ 
as, Mo., 98 U S. 169, 26 L.Bd 88, 
affirming, G.C-, 28 F.Cas No 13.909, 
3 Bill. 7.. 

98. lowsL—Parka v. Iowa Cent R 
Co, 24 Iowa 188. 

93. Cal—Coleman v. Mann County, 
50 Cal 493. 


9di US—Wilson County v Nash¬ 
ville Third Nat. Bank, Tenn., 103 
US 770, 26 LEd 488 
95. Ind.—^Nixon v Campbell, 4 N. 

E. 296, 7 NE 268, 106 Ind 47, 50. 
16 C J p 693 note 23. 

90. U.S—Wilson County v Nash¬ 
ville Third Nat pank, Tenn, 103 
U S. 770. 26 L Ed. 488. 

97. Kan.—Atchison, etc, R Co v. 

Jefferson County, 17 Kan 29 
9a Ill—Choisser v. People, 29 NE 
646, 140 Ill 21. 

15 C J p 593 note 26 

99. Tenn—^Louisville, etc., B Co v. 
State, 8 Heisk. 663. • 

16 C J. p 593 note 27. 

1. Kan—Chicago, etc, R. Co v. 
Chase County, 23 P. 1064, 43 Kan. 
760. 

La—Webster Parish v. Police Jury, 
27 So. 102, 52 La Ann. 466. 
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any misapprehension of the intention of the peti¬ 
tioners ,2 but the fact that many of the signers of 
the petition sign their Christian names by the ini¬ 
tials only does not render the proceeding void ^ 
The petition must be presented to the board of com¬ 
missioners or commissioners’ court of the county at 
a regular or specif session thereof,^ and an objec¬ 
tion to the petition must be presented to the proper 
authorities while the petition is pending before 
them,® and must be sufficiently definite and certain 
in pointing out the alleged defects.® Before such 
presentation, any or all of the signers may with¬ 
draw their names and sign a remonstrance.'^ 

Order of submission. The submission must be by 
order of the proper authority,® and such order must 
comply with all statutory requirements.® A county 
board is without power to order an election in a 
smaller political subdivision than is contemplated m 
the constitutional provision authorizing the elec¬ 
tion.^® The proposition should be free from condi¬ 
tions and qualifications imposed by the county board 
of Its own motion ,11 and should be definite and cer¬ 
tain as to the proposed aid and its value,^2 and the 
recipient thereof.^® The proposition actually voted 
on determines the form of aid to be extended.^^ 

Although it is improper to submit two or more 
propositions at one time so that the voters must 
vote for or against all,^® the submission of several 
different questions at the same time will not of it¬ 
self invalidate the proceedings where the voters are 
afforded an opportunity to express their opinion on 
each question separately.^® Where the submission 
contains an unlawful proposition, an election held 
m pursuance thereof is void.^^ ^ 


c. Notice of Election 

Due notice of the election should be given. 

Due notice of the election should be given,^® 
specifying the sum to be appropriated,^® and the 
point to which the project to be aided must be com¬ 
pleted before the proposed tax shall become due.^*^ 
A certificate of the sheriff that he has fM>sted no¬ 
tices of election in a certain number of public plac¬ 
es is not defective m that it does not specify the 
placcs.21 

d. QnalijicatM)n of Voters, and Conduct of 

Election 

The qualification of voters and the number of votes 
required are governed by constitutional and statutory 
provisions. Substantial compliance with provisions re¬ 
lating to the conduct of the election Is sufficient. 

Only persons possessing the qualifications pre¬ 
scribed by constitutional or statutory provisions may 
vote at elections called to determine the question 
of extending county aid to corporations and indi- 
viduals .22 

The number of votes required to be cast in favor 
of such a proposition is usually fixed by constitu¬ 
tional or statutory provisions and varies in the dif¬ 
ferent states, some requiring a two-thirds vote of 
all the qualified voters^® as shown by the registra¬ 
tion books,and others requiring only a majority 
of the votes cast.®® 

Conduct of election. Although the manner pre¬ 
scribed by statute for conducting the elections 
should be observed, a substantial compliance is suf¬ 
ficient, and the statutory provisions, in so far as un¬ 
necessary to determine the result, are directory and 
not mandatory®® Similarly, although the statute 


SL Ind—Jussen v. Lake County, 95 
Ind 667. 

15 C.J. p 593 note 30. 

3. Ind,—Darby v. Anderson, 77 N.E 
1083, 167 Ind 707—Good v. Burk, 
77 K.E1 1080, 167 Ind. 462. 

^ Ind—Jussen v. Lake County, 96 
Ind. 667. 

5. Ind.—^Hilton V. Mason, 92 Ind. 
167. 

6. Ind Jussen V. Lake County, 96 
Ind 667. 

7. "Ksr .—^Lear t. La n caster, etc.. 
Tump. Road Co., 3 Ky,L. 312. 

& HL—JRichland County v. People, 
3 IlLApp. 2X0 
15 ajr. p 594 note 36. 

a. Iowa.—McMillan v. Lee County, 
3 Iowa 811. 

Tex.—International, etc., R- Co. v. 
Anderson County, Civ.App, 174 S. 
W. 306. 


la La—^Daisrle v Opelousas, etc., 
R. Co., 60 So. 846, 124 La. 1047. 

IL La—James v. Arkansas South¬ 
ern R Co. 34 So. 837, 110 La 145. 

Neb—Jones v. Hurlburt, IS N.W. 5, 
13 Neb. 125. 

•X3. Wis—Hall V, Baker, 42 N.W. 
104, 74 Wis 118 

16 C J. p 594 note 39. 

13- Neb —Jones v. Hurlburt, 13 N-W, 
6, 13 Neb. 125. 

16 C.J. p 694 note 40. 

14. Neb —^Hamlin v. Meadville, 6 
Neb. 227. 

15 C.J. p 594 note 46. 

16. Ind.—^Finney v. Lamb, 64 Ind. 1. 

16 CJ. P 694 notes 42, 46. 

Mb Iowa—^MeMillan v. Lee County, 
8 lewa 311. 

17- AJa.— 'Bx. p. Selma, etc., R. Co., 
46 Ala. 230. 
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la Ind—^Hilton v. Mason, 92 Ind 
167. 

16 C J. p 594 note 47. 

19. Ind—Crooke v. Daviess County. 
36 Ind. 320. 

90 . Iowa.—Allard v. Gaston, 29 N 
W. 762, ,70 Iowa 731. 

21. Ind —^Detroit, etc., R Co v. 
Bearss, 39 Ind 598. 

22. La—McKenzie v. Wooley, 3 So 
128, 39 La Ann 944. 

15 C J. p 595 note 61. 

23. Miss —^Hawkins v. Carroll Coun¬ 
ty, 50 Miss. 735 

16 C J. p 695 note 62 

94 . Mo —State v Hams, S S W, 794, 
96 Mo 29, appeal dismissed 12 S. 
Ct 838, 144 r S 210, 36 L.Ed. 407. 

95 . N.C—Claybrook v. Rockingham 
County, 19 S.E. 593, 114 N.C 453. 

15 C.J p 595 note 54 

96 . Ind —^Irwin v Lowe, 89 Ind. 
.640. 

15 C.J. p 596 note 56. 



§ 244 


COUNTIES 


20 C.J.S. 


authorizing the election prescribes the form of the 
ballots for and against the proposition submitted, 
a variance therefrom expressing the same meaning 
will be immaterial and will not vitiate the elec- 
tion.27 The election is not void because of rep¬ 
resentations made to the voters by friends of the 
enterprise.^® 

e. Contest of Election 

Tha validity of an election may be contested by an 
Interested individual in proper proceedings, seasonably 
Instituted. 

The validity of an election held*to determine the 
question of extending county aid may be contested 
by an interested person in proper proceedings for 
that purpose's instituted within the time limited by 
law,®o but not in collateral proceedings.®^ 

f. Second Election 

Under some circumstances, a second election may be 
held on the question of county aid to corporations. 

Where an election on the question of a county 
subscription to the stock of a corporation results un¬ 
favorably, such question may he again submitted to 
the electors of the county,®® in the absence of any 
prohibition to that effect m the act authorizing the 
subscription;®® and it has been held that a second 
supplementary and amendatory election may be held 
for the purpose of changing or removing certain 
conditions prescribed by the first election.®^ On 
the other hand, it has been held that when a cor¬ 
poration has, in accordance with the law, proposed 
the conditions of a contemplated subscription which 


on submission to the people by the county court, 
have been adopted by a favorable vote, the county 
court cannot revoke its action and order a second 
vote, since to do so would be to assume legislative 
functions.®® 

§ 245. Subscription to Stock 

Statutes conferring authority to subscribe to stock 
must be strictly pursued, but subscriptions merely ir¬ 
regular may become binding by reason of ratification or 
estoppel. 

Where authority is given by statute to counties 
to extend aid to internal improvement corporations 
by subscribing to the stock of the same, such stat¬ 
utes must be strictly followed, and such subscription 
can be made only through the officers and agents 
authorized,®® and m the manner and on the terms 
provided by such statute.®^ Similarly, all county 
subscriptions or donations authorized by a vote of 
the people of the county must be executed strictly 
on the terms and conditions as voted,®® without 
fraud on the part of the county authorities;®® 
and unless authorized by statute a county through 
its officers empowered to make subscription has no 
power to modify or to alter a stock subscription vot¬ 
ed by the people of such county."^® While an actusd 
manual subscription on the books of the corporation 
IS not necessary to entitle a county to its stock, nor 
to bind it as a subscriber thereto,^^ the mere vote 
of the legal electors of a county authorizing a stock 
subscription is of no effect until the proper authon- 
ties of the county take action thereon.**® A sub¬ 
scription of the stock of a company by a county, 


37. Ind —^Detroit, etc., R, Co, V. 

Bearss, 39 Ind 598. 

IT c —Claybrook v. Rockingham 

County, 19 S.E 593, 114 N.C 463. 

28L Ky—-Washington County Ct. v. 
Cumberland, etc., R. Co., 6 Ky Op. 
519. 

29. Ind.—Goddard v. Stockman, 74 
Ind 400. 

15 C J. p 595 note 58. 

30. La,—Guillory v. Avoyelles R. 
Co, 28 So 899, 104 La. 11. 

15 C.J. p 595 note 59. 

31. Ind.—Goddard v. Stockman, 74 
Ind 400. 

15 C J P 595 note 60. 

32. K C —Caldwell v. Burke County 
Justices. 57 N.C 323. 

16 C.J p 695 note 61 

33: U S.—Calhoun County v. Gal¬ 
braith, Miss. 99 US. 214, 25 LEd 
410 

34. Ill—^Mercer County v. Hubbard, 
45 Ill 139. 

Kan —^Morris v. Morris County, 7 
Kan 576. 

35. Ky —^Madison County Ct. v. 
Richmond, etc., R Co., 80 Ky. 16, 3 
KyL SOL 


33. Mo.—^Rubey v. Shaln, 64 Mo 
207 

15 C J. 695 note 66. 

37- US—Curtis V. Butler County, 
Pa., 24 How 436 
15 C J p 596 note 66 

DeslgnatloxL of amount and torma of 
payment 

(1) Under a statute providing for 
the designation by the grand jury 
of the amount of the subscription, 
that body must name a specific 
amount.—^Fnck v. Mercer County, 21 
A. 6, 138 Pa. 628. 

(2) However, under such statute 
the grand jury need not fix the man¬ 
ner and terms of payment.—Woods v. 
Lawrence County, Pa., 1 Black, US, 
386, 17 L.Bd. 122. 

(3) A subscription of less than 
the amount designated by the grand 
jury under such statute is not in¬ 
valid—Commonwealth v. Perkins, 43 
Pa 400. 

36. Ill.—Choisser v. People, 29 N.B 
546, 140 Ill. 21 

Ky.—^Madison County Ct. v. Rich¬ 
mond, etc., R Co., 80 Ky. 16, 3 Ky. 
L. 501. 


39. Ill—^Madison County Ct. v. Peo¬ 
ple, 58 Ill. 456 

4a US—Bell V Mobile & O R 
Co, Miss., 4 Wall 598, 18 LEd 
338. 

15 C J p 596 note 75. 

41, U.S.—Cass County v. Glllett, 
Mo., 100 U.S. 585, 25 L.Ed. 585 

Acoeptanoe of subsexlptloxi and no¬ 
tice thereof held siiiBolen.t 
If the body or agency having au¬ 
thority to make such a subscription 
passes an ordinance or resolution to 
the effect that it does thereby, in 
the name and on behalf of the coun¬ 
ty, subscribe a specified amount of 
stock, and the company accepts such 
ordinance or resolution as a sub¬ 
scription and notifies the county or 
Its proper agent to that effect, the 
contract of subscription is complete 
and binds the parties according to its 
terms —^Bates County v. Winters, 
Mo., 5 set 157, 112 US. 326, 28 L. 
Ed. 744. 

42. Kan—^Land Grant R, etc., Co. 
V Uavis County, 6 ECan. 266. 

15 C.J. p 596 note 72. 
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before the company’s articles of association have 
been executed or filed with the secretary of state, 
IS illegal and void.^s 

The authority conferred by a vote to subscribe 
to the stock of a certain corporation is terminated 
where, prior to the actual making of such subscrip¬ 
tion, the company consolidates with another cor¬ 
poration,unless the vote contemplates such con¬ 
solidation.^ 5 On the other hand, a subscription 
once made by a county in aid of a corporation will 
not be annulled nor the county released therefrom 
by subsequent changes in the corporation, by its 
consolidation with another company,or, m the 
case of a railroad corporation, by its agreement to 
sell and transfer its road after completion,^^ or by 
the partial assignment of its franchises.^S Neither 
is the subscription released by charter amendments 
which have not been acted on.^® 

Ratification and estoppel. When the original sub¬ 
scription is not binding by reason of its irregularity, 
the parties may by their subsequent conduct so rati¬ 
fy and acquiesce in the subscription as to estop the 
county to deny the validity thereof,5® but the acts 
must be sufficient to constitute a ratification.51 

Withholding subscription after vote Whether 
or not the county authorities have discretion to 
withhold a subscription after the vote in favor 
thereof depends on the statute under which the vote 
is taken,52 They cannot do so without either ex¬ 
press or implied authority therefor,^® and where 
they have no authority they may be compelled to 
make the subscription.®^ 

§ 246. Performance of Conditions 

Unless waived, conditions precedent to the granting 
of county aid must be substantially complied with. 

Where certain conditions are imposed either by 


statute, by a popular vote authorizing county aid to 
corporations, or by agreement of the corpora¬ 
tion, they form a condition precedent to the right to 
receive such aid, and must be at least substantial¬ 
ly compked with by the corporation claiming such 
aid, or the subscription or donation may be wnth- 
hcld;35 but a substantial compliance is sufficient.®® 
However, unless the condition is embodied m the 
proposition submitted to and approved by the vot¬ 
ers, a county may w^aive a condition as to the 
time of completion provided in the contract of sub¬ 
scription to a railroad, and estop itself from rais¬ 
ing the objection of nonperformance within the 
specified time.®® 

§ 247. Rights and Liabilities of County and 
Taxpayers as Stockholders 

The rights and liabilities of a county and taxpayers 
as stockholders of a corporation are generally dependent 
on statutory provisions. It is competent for the legisla¬ 
ture to define the relative rights of the county and its 
taxpayers to stock subscribed for. A county, like any 
other stockholder, may be estopped from asserting certain 
rights. 

It is competent for the legislature to declare 
whether the stock subscribed for should belong to 
the county in its corporate capacity or to the tax¬ 
payer, and where it declares such stock to belong 
to the taxpayer he has the exclusive right to stock 
due from the company under a stock subscription.®® 
Under a statute providing that, upon payment of 
taxes levied to pay a county subscription in aid of 
a railroad, certificates shall be issued to the tax¬ 
payer by the county court, which certificates shall 
be assignable and convertible into stock on certain 
conditions, the taxpayer is not entitled to stock 
upon presentation of a tax collector’s receipt for 
such taxes, without a certificate of the county 
court,®® or upon payment of taxes used merely to 


43. Mo —Rubey v. Shain, 54 Mo. 207. 

44. Elan—State v Nemaha County, 
10 Kan 569 

45. US —Livingston County v 

First Nat Bank, Mo, 9 S.Ct 18, 
128 U.S 102, 32 L.Ed 359. 

46. US —^Bates County v. Winters, 
Mo, 6 set. 167, 112 US. 825, 28 
LEd. 744 

15 C J p 596 note 81. 

47. Kan—Southern Kansas, etc., R. 
Co. V. Towner, 21 P. 221, 41 Kan 
72. 

48- U.S —Cass County v Oillett, 
Mo., 100 U.S 685, 25 LEd. 586. 

48. Va—Taylor v. Greenville Coun¬ 
ty. 10 S.B. 433, 86 Va. 506. 

16 at p 596 note 84. 

50. US —^Bissit v. Kentucky Rtver 
Nav, Co.. C C.Ky., 16 P. 353. 


51. Ky —Cumberland, etc , R, Co. v. 
Barren County CL, 10 Bush 604. 

15 C J. p 596 note 86. 

52. Mo—St Joseph, etc. R Co. v. 
Buchanan County Ct., 39 Mo. 485 

15 C J. p 596 note 76. 

63. Ill—^People V. Cass County Bd, 
77 Ill 438. 

54l Ky—^Washington County Ct. v 
Cumberland, etc, R. Co., 6 Ky.Op 
519. 

55. Ind.—State v. Burgett, 51 N.E. 
139, 151 Ind 94. 

16 C J. P 597 note 88. 

56. U.S—Adams v, Douglas County, 
CC, 1 PCas.No. 62, 1 Kan 627, 
McC, Kan., 235 

16 CJ p 697 note 89. 

57. N.C.—McCrackin v. Greensboro* 
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etc., R. Co. 84 SE. 30. 168 NC. 
62 

58. US —^Randolph County v. Post, 
HI, 93 US. 602, 23 LEd 957. 

15 C J. p 697 note 90 

58. Mo —^Mastin v. Pacific R- Co., 
83 Mo 634. 

Ownership by county contemplated 
Under a statute authorizing a stock 
subscription by a county, and the is¬ 
suance of bonds in payment therefor 
and authorizing the county court to 
appoint agrents to vote the stock and 
collect the dividends thereon, owners 
ship of the stock by the county and 
not the taxpayers is contemplated. 
—Ridings V. Hall, 48 Mo 100. 

60u Mo—Spurlock v. Missouri Pac. 

R ’Co, 2 S.W 219, 90 Mo. 199. 

15 OJ. p 697 note 97 [aj. 
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discharge interest,®^ The county may vote and 
collect dividends on stock which it has paid for by 
the delivery of its bonds and which has not been 
acquired by the taxpayers under such provision. 
The want of authority on the part of a county court 
to subscribe for stock in a corporation is no rea¬ 
son for such corporation refusing, after receiving 
the money on the subscription, to comply with its 
agreement to issue, and to deliver to the county 
court, certificates for the stock subscribed and paid 
for.®2 

A county may be estopped, like any other stock¬ 
holder, to question the validity of stock issued and 
sold by the corporation to a third person.®^ Where 
a railroad charter provides for the ^ allowance of 
interest on stock from the time of pa 3 mient until 
the first dividend, the county may be estopped from 
demanding such interest,®5 but the action of a coun¬ 
ty commissioner in voting for a resolution declaring 
a stock dividend for the purpose of stopping inter¬ 
est on payments of stock subscriptions, being unau¬ 


thorized either by statute, by the county court, or 
by his commissioners, will not estop the county from 
demanding such interest.®® Although the control 
of certain railroad stock subscribed to by a county 
and the right to order its deduction from the first 
dividend declared lies with the county commission¬ 
ers instead of the county court, yet where the 
commissioners stand by and allow the stock to be 
disposed of in accordance with an order of such, 
court, and no objection is entered for more than 
five years, they cannot then claim the stock from 
the railroad.®^ A purchaser of stock cannot com¬ 
plain on behalf of county bondholders, that a stat¬ 
ute conferring upon county commissioiiers the pow¬ 
er to sell stock subscribed for by the county violates 
his rights.®® 

Deferred installments of a county subscription 
to the stock of a railroad, which is to be paid in in¬ 
stallments with money raised by taxation, are not 
on the footing of past-due indebtedness hearing m- 
terest®® 


D. WARRANTS, CERTIFICATES OF ESODEBTEDlSrESS, AJOT) BlliS AND NOTES; 


§ 248. Warrants and Certificates 

A county warrant la an order on the county treasurer 
to pay a certain aum of money, and Is distinguishable 
from a bond. A warrant is prima facie evidence of the 
county’s obligation to pay. 

A county warrant is merely an order on the 


treasurer to pay a certain sum of money. 7t)* While 
it is prima facie evidence of an indebtedness or li¬ 
ability on the part of the county to pay the amount 
named and of the validity of the claim for which 
it was issued,it does not create such, liability nor 


61. TJ.S.—^Hancock v. liOuisville & 
N. R. Co., Ky. 12 SCt. 969, 146 TJ 
S 409, 36 L Sd 756. 

62. Ky—Kreiffer v, Shelby R. Co, 
8 B:y.L 8, 141. 

63. Ky.—Commonwealth v. Sprlngr- 
fleld, etc. Tump. Road Co, 10 
Bush 264 

64. Miss —^Hlnds County, etc. v. 
Natchea:, etc,,. R. Cb, * 38 So 189, 
85 Miss. 599, 107 Am S R. 806. 

66. Ky.—^Louisvlllej ,etc. R. Co v. 
Hart County. 76 S.W. 288. 116 Ky. 
186, 77 S.W. 861, 26 Ky.L. 395, 
1162. 

66. ICy—Hardin 'County v. Louis¬ 
ville, etc., R Co. 17 S.W. 860, 92 
Ky, 412, 14 Ky.L 401. 

67- Ky.—Simpson County v. Louis¬ 
ville, etc., R. Co., 19 S.W, 666, 14 
Ky.L 673. 

68. Ohio—Knox County v. McComh, 
19 OMo St 320 

•69. Tenn.—Humphreys County v- 
McAdoo, 7 Heisk. 585. 

70i Tenn.—^Macon County v. Dixon, 
100 S.W.2d 5, 8, 20 TeBn.App. 425, 
duotlngr Oorpiui atuls. 

16 C.J. p 698 note 4. 

86 > t sd mors fully, a county 'war¬ 
rant is a written order by the proper 


officer upon,the treasurer or trustee 
of the county to pay a sum of mon¬ 
ey to the person named thereon, or 
to the bearer.—-Macon County v Dix¬ 
on, supra—^Bank of Erin v. Houston 
County, 6 TennApp. 638. 

Otlier deflaltlons 

(1) An authorized order or certifi¬ 
cate for payment of stated amount of 
allowed claim agrainst county out 
of public funds applicable to pay¬ 
ment thereof—Tyler v Shelby Coun¬ 
ty, Tex, CCA-Tex, 47 P.2d 103. 

(2) An order on treasurer for pay¬ 
ment when funds for that purpose 
are available—State ex rel. Robert¬ 
son Inv Co V. Patterson, 38 P2d 
617. 47 Wyo. 416. 98 A.L.R. 428. 

(3) A voucher for an indebtedness 
—Cleveland State Bank v. Cotton 
Exch. Bank, 81 So 170, 119 Miss. 868 
Pnzpose 

A county warrant is the means by 
which funds for the payment of 
claims are reached in the county 
treasury. It Is the mode whereby 
money is transferred from the treas¬ 
urer of the bounty to its creditors, 
and the payment of its debts effect¬ 
ed. The warrant is the authority of 
the treasurer to pay out the money 
of the county upon the debt but Its 
Bsere delivery to the creditor does 

1134 


not constitute payment. Its purpose 
is to enable him to secure the mon¬ 
ey to be applied in payment—^Peo¬ 
ple V. Rio Crande County Com'rs, 62 
P 748, 749, 11 ColoJlpp 124. 

71- TJ S —^Board of Com'rs of Pot¬ 
tawatomie County, Okl, v. Mum- 
cipal Securities Co, CCAOkl, 1 
F.2d 294—Speer v. Board of Com'rs 
of Kearney County, Kan, 88 F. 
749, 32 CC.A 101 

Ga.—Voris v. Early County, 104 S. 

E 89, 26 GanApp 650. 

Tenn—^Macon County v. Dixon, 100 
S W 2d 6, 8, 20 Tenn App 425, quot¬ 
ing Corpus Otuls—Bank of Erin v 
Houston County, 6 Tenn.App 638 
Tex.—^Nacogdobhes County v. Lafler- 
ty. Com App, 61 SW2d 994, re¬ 
versing Southern Surety Co, v. 
Lafferty, Civ.App, 48 SW2d 460 
—Ashby V. James, Civ App., 226 
SW. 732. 

Wyo.—State ex reL Robertson Inv. 
Co. v. Patterson, 38 P2d 617, 47 
Wyo 416, 98 AL.R. 428. 

15 C J. p 698 note 6. 

Valid until cverthrown 
While plat book warrants issued' 
by county in Texas are nonnegotiable 
and only pnma facie evidence of li¬ 
ability, they are valid Until over- 
thrown.'-^abme' CJbunty. Tex., v. 
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impose an obligation to pay,“^2 and is not a conclu¬ 
sive adjudication in the sense that a judicial deci¬ 
sion IS, and the county is not estopped from after¬ 
ward questioning its validityjs It is but evidence 
of a preexisting indebtedness; it is not a debt,74 
except within the meaning of some constitutional 
provisions, when it is to be satisfied out of the reve¬ 
nues of future years.75 In a sense a county war¬ 
rant is a promise by the county to pay,7« and it has 
been likened to a promissory note,77 although it is 
to be distinguished from a bond,78 and it does not 
possess the elements of a contract, but is a means 
and a safeguard provided by law for the disburse¬ 
ment of the public money of the county by the 
officers intrusted with its keeping and disburse¬ 
ment,79 and generally no money can be paid out 
of the treasury except on a warrant, see infra § 
316, issued by the proper authorities, see infra § 
249. A warrant issued by a county auditor on the 
county treasurer for the pa 3 rment of town taxes 
collected by the county treasurer does not repre¬ 
sent a debt or liability of the county to the town. 


payable out of the county funds, but is merely au¬ 
thority to the county treasurer to pay over to the 
township money belonging to it,®® 

§ 249. -Issuance, Requisites, and Valid¬ 

ity 

a. In general 

b. Officers authorized to order issuance 

of, and to draw, warrants 

c. Formal requisites and recitals 

a. In Oeneral 

A warrant or certlffeate of Indebtednets must be 
authorized by statute, must be Issued for a valid debt, 
must comply with constitutional and statutory require¬ 
ments, and must be issued on a proper consideration and 
without fraud. In some states several warrants may 
be issued for one claim. 

It is essential to the validity of county warrants 
or certificates of indebtedness that there be statu¬ 
tory authority for their issuance that they shall 
have been issued in payment of a valid and author- 


Brown-Crummer Inv. Co, C.C A.Tex, 
76 F.2d 559 

Tfl. Tex —^Nacogdoches County v 
Lafferty. ComApp, 61 SW2d 994, 
reversing Southern Surety Co. v 
Lalferty, Civ.App., 43 S.W’.2d 460 

73. TT.S.—Speer v. Board of Com'rs 
of Kearney County, Kan., 88 F. 749, 
32 CCA. 101. 

Ala.—State ex rel. Towle v. Stone. 

181 So 281, 236 Ala 82. 

Tenn—^Macon County v. Dixon, 100 
S.W.2d 5, 20 TennApp. 425. 

15 C J P 598 note 6. 

74. Iowa—^Hamson County v. Og¬ 
den, 146 N.W 681, 165 Iowa 326. 

75. Tex—^Rogers Nat. Bank v 
Marion County, Clv.App., 181 S.W. 
884. 

76. U S.—^Pauly Jail Bldg & Mfg 
Co V Jefferson County, Wash., 160 
F. 866, 88 aC.A. 48. 

Corpus JTiris has been cited with 
approval for the text rule in a case 
involving a municipal corporation — 
City of Edinburg v Ellis. Tex.Civ. 
App., 42 S W.2d 291, 292. 

77. Mo—Steffen v. Long, 147 SW. 
191, 165 Mo.App. 254. 

A cotuLty order is, in legal effect, 
a promissory note of the county, and 
is presumed to be based on a suffi¬ 
cient consideration.—Brownlee v. 
MaAison County, 81 Ind. 186, 187— 
Noble School Furniture Co. v. Wash¬ 
ington School Tp., 29 NJS. 9S6, 937, 
4 Ind.App 270. 

78 . Fla—Marshall v. State^ 102 So, 
660, 88 Fla 329. 

Tex —^Lasater v. Lopez, 217 S.W. 373, 


110 Tex. 179, affirming, Civ.App., 

202 SW 1039. 

35 C J. p 598 note 12. 

Blstiiiefeioa stated 

(1) Warrants are orders or drafts 
on treasury, payable on presentation 
when funds are available, or at a 
fixed date with interest if authorized 
by statute, and are assignable al¬ 
though not negotiable paper, unless 
made so by lawful authority, while 
bonds are obligations running 
through a series of years, payable at 
a definite time with a fixed rate of 
interest independent of presentation, 
and, like bank notes, bills of ex¬ 
change. and other negotiable instru¬ 
ments, as a rule possess all attri¬ 
butes of negotiable papers of ne¬ 
gotiability, and when so clothed are 
negotiable.—^Marshall v. State, 3.02 
So. 650, 88 Fla. 829. 

(2) Where instruments Issued by 
the commissioners' court as evidence 
of the county's debt for construction 
of roads have controlling features, 
which are those of warrants, the fact 
that interest coupons were attach¬ 
ed to them, as is ordinarily the case 
with bonds, is not determinative of 
their nature.—Liasater v. Lopez, 217 
S.W. 873, 110 Tex 179. afBnaing, Civ. 
App., 202 S.W. 10S9. 

3burtnmiMLts held warraatSi not 

bonds 

<1) Evidence of indebtedness of a 
county to a contractor In form of 
negotiable bonds with interest cou¬ 
pons attached, for construction of 
courthouse, but designated •'County 
Courthouse Warrants,” in view of 
minutes of commissioners* court dis¬ 
closing its Intention, were warrants 
and not bonds—^Headlee v. Fryer, 
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Tex Civ.App, 208 S.W 213, error dis¬ 
missed by agreement, 

(2) Instruments reciting that they 
are warrants issued to contractor for 
labor and material, and constituting 
orders upon the county treasurer to 
pay such contractor, and intended to 
be warrants, are simply warrants 
and not "bonds” within statutes reg¬ 
ulating Issuance of bonds—^Lasater 
V Lopez, Civ App. 202 S.W. 1039, 
affirmed 217 S W. 373, 110 Tex 179. 

(3) That warrants for county im¬ 
provements recited that the work 
had been done did not add anything 
to them, or estop the county from 
the defense that It had not been 
done, or turn the warrants into bonds 
within statutes regulating their Is¬ 
suance—^Lasater v. Lopez, supra. 
79> Ala.—Savage v. Mathews, 13 So. 

828, 98 Ala. 535. 

Iowa —^Harrison County v. Ogden, 
145 N.W. 681, 166 Iowa 325. 

80l Ind—State v. Spinney, 76 NE. 
971, 166 Ind. 282—Vigo Tp v. Knox 
County, 12 N.E. 805, 111 Ind. 170. 

81. Tenn —^Bank of Erin v. BCouston 
County, 6 Tenn.App. 638. 

! 15 C J p 598 note IS 
XssTiaaice at discoiuat 

In the absence of specific statu¬ 
tory authority county warrants can¬ 
not be issued at a discount for the 
purpose of paying a debt or for 
the purpose of borrowing money. 
Fla.—^Marshall v. State, 102 So 660, 
83 Fla 329 

N.D—Brskme v. Steele County, 69 
NW. 1060, 4 N.D. 339, 28 L.ILA. 
645. 

Tenn —^Bank of Brin v. Houstem 
County, 6 Tenn.App. 638. 
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ized indebtedness and, likewise, it is essential ( to the validity of county warrants or certificates 


82. Ala—^Weakley v. Henry, 86 S#. 
46, 204 Ala. 463 

Cal—First Nat Bank v Ball, 266 P. 

604, 90 CalApp 709. 

Ga—^Bison v Shirley, 141 S E. 295, 
165 Ga. 374. 

Kan—^Haun v. Board of Corners of 
Lane County, 27 P 2d 269, 138 Kan 
656 

Ky—^Howard v Howard, 83 S.W.2d 
635, 236 Ky. 557 

Okl.—^Board of Com'rs of Sequoyah 
County V. Oklahoma Creosoted 
Lumber & Piling Co, 75 P 2d 1093, 
181 Okl. 561—Central Nat Bank 
of Okmulgee v. Board of Comers 
of Cherokee County, 49 P.2d 195, 
173 Okl 606—Kansas City South¬ 
ern By. Co. V Germo Mfg. Co, 49 
P.2d 158, 173 OfcL 497. 

Or—Coos County v. Oddy, 68 P.2d 
1064, 156 Or. 546. 

Tenn—^Macon County v Dixon, 100 
SW.2d 5, 20 TennApp. 425. 

Tex —Southern Surety Co v. Laf- 
ferty, Civ.App, 43 S-W 2d 460, re¬ 
versed on other grounds, Nacog¬ 
doches County V LaflCerty, Com. 
App, 61 SW.2d 994—Ashby v. 
James, Civ App, 226 SW. 732. 

15 C J p 598 note 19. 

Gompeusatioii of defanlthtig officer 
That county court clerk had be¬ 
come a defaulter did not establish 
that warrants issued for his com¬ 
pensation were not issued for valid 
legal obligation of county, in ab¬ 
sence of proof that warrants were 
connected with defalcations.—^Macon 
County V. Dixon, 100 S W.2d 6, 20 
Tenn App. 425 | 

Expenses of officers 
County warrants based on claims 
of county superintendent, county 
commissioners, county clerk, and j 
county treasurer, for expenses of tnp 
to state capitol to attend court of 
tax review, were void, since under 
statute no authority existed for pay¬ 
ment of expenses of any county offi¬ 
cer for such purpose except county 
attorney.—^Kum v. Helm, 77 P,2d 
552, 182 Okl 260. 

Oonstmotion of oourthonse or Jail 

(1) Warrants may issue for con¬ 
struction of court house.—State ex 
rel. Ward v. Board of Com'rs of Re¬ 
public County, 82 P.2d 84, 148 Kan 
376. 

(2) Nonintefest-beanng warrants 
may be issued for courthouse when 
completed.—^Ivy v. Edwards, 298 S.W, 
1006, 174 Ark 1167. 

(3> Counties have power to con¬ 
tract for the construetion of court¬ 
houses or for the improvement of 
public roads on the general credit of 
the county, and to issue in evidence 
of the Indebtedness .thereby created 
the interest-beanng warrants of the 
coimty maturing in after years.— 


Bndgers v. City of Lampasas, Tex 
Civ.App., 249 S.W 1083. 

(4) Under statute authorizing 
county to levy designated building 
tax for not more than five years for 
erection of jail, county commission¬ 
ers could issue each two weeks, in 
settlement of amount due for labor 
and material on construction con¬ 
tract, certificates of payment em¬ 
bracing reasonable carrying charge 
and payable from taxes collected but 
from no other source —^Tapers v. 
Pichard, 169 So. 39, 124 Fla 549. 

(5) But warrants which county 
commissioners proposed to issue and 
deliver to contractors to pay for 
work and materials in the construc¬ 
tion of a courthouse are void, where 
the contract for the contractor's 
services was illegal, and the ma¬ 
terials and labor had not been pur¬ 
chased or performed so as to create 
a debt against the county.—^Ashby v. 
James, TexCiv.App, 226 SW 732. 

(6) Counties cannot borrow money 
to erect a courthouse by issuing war¬ 
rants and selling them in advance 
of contracting legal indebtedness for 
the courthouse, but can borrow the 
money only by issuing bonds with 
the approval of the taxpayers.—Ash¬ 
by V. James, supra. 

(7) Contract for sale of county 
warrants, for erection of courthouse 
and Jail, entitling buyer of warrants 
to interest from date of contract and 
before structure was commenced and 
before payment for warrants, and 
providing that construction contract 
should be let to contractor satisfacto¬ 
ry to buyer and county commission¬ 
ers, was held invalid —^Haun v. Board 
of Com'rs of Lane County, 27 P2d 
269. 138 Kan. 656. 

iConstruction, and xnalntexiaiice of 
bridges 

(1) County courts have authority 
to issue warrants for construction 
and maintenance of bridges —^Bos- 
hears v. Foster, 290 S.W. 387, 154 
Tenn. 494. 

(2) Warrants issued for a bridge 
which, under Crawford & MDig. § 
827, It was the duty of the county 
court to construct in the first in¬ 
stance and replace after it was worn 
out. and which a road improvement 
district constructed on authority of 
the county court, were not issued 
without authority.—Woodruff Coun¬ 
ty V. Road Improvement Diet. No. 
14, 252 S W. 930, 159 Ark. 874. 

Indigent relief 

County commissioners had right to 
draw warrants upon current expense 
fund for indigent relief—^ICruesel v. 
Collin, 16 P.2d 442, 170 Wash. 233. 

Crippled children 

That warrants Issued against 
"Crippled Children’s Fund" showed 
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that they were for "glasses" was 
held not to invalidate such warrants, 
in absence of claims upon which they 
were based, or other provisions 
showing that claims were not in¬ 
curred under provision of Crippled 
Children’s Fund Act —^Board of 
Com'rs of Le Flore County v Cen¬ 
tral Nat Bank of Poteau, 57 P 2d 257 
177 OkL 11. 

Addition in excess of true aanount 
to a warrant issued by the commis¬ 
sioners’ court by way of compensa¬ 
tion for necessary delay in its col¬ 
lection was not a due observance of 
Code 1907 S 147, in proof of and al¬ 
lowance of a lust claim against the 
county to the extent of the extra al¬ 
lowance which was made with a 
commissioner's knowledge of the ex¬ 
cess—^Marengo County v Barley, 96 
So 758, 209 Ala 663. 

Claims h^d valid 

(1) Warrants based on claims 
which were signed by third persons 
were not void under statute for fail¬ 
ure of claimant to sign claim, where 
verification contained statement that 
person signing claim was duly au¬ 
thorized to make affidavit.—^Kurn v. 
Helm, 77 P.2d 652, 182 Okl. 260. 

(2) Under statute, warrants based 
on claims by county officers to which 
no receipts were attached were not 
void, although receipts should ac¬ 
company such claims.—Kum v. 
Helm, supra. 

(8) Warrant Issued by county com¬ 
missioner in payment of tractor after 
knowledge of defect credited on pnce 
was held a legitimate demand against 
county.—^Jeff Davis County v Atlan¬ 
ta Nat Bank, 136 SE. 90, 36 GaApp. 
172 

Defective affidavit of claim 

Even if affidavits were defective, 
which were attached to claims filed 
by bndge-building company, demand¬ 
ing delivery of county warrants as 
stipulated In bndge-bulldmg con¬ 
tracts, such defects would not pre¬ 
vent recovery in action on the war¬ 
rants sold to plaintiff by the com¬ 
pany, if It was entitled to delivery of 
the warrants under the contracts, and 
the indebtedness evidenced by them 
was Justly due and owing.—^Madison 
Bond Co. V. Scott County, Ark., C. 
C A Ark. 289 F. 37. 

Submission, to voters 

Under a statute providing that the 
county bO€^rd shall not order the pur¬ 
chase of real estate for county pur¬ 
poses exceeding ten thousand dol¬ 
lars in value until a proposition 
therefor has been submitted and ap¬ 
proved by the voters of the county, 
a warrant for leas than five hundred 
dollars, Involved in one of several 
independent transactions relating to 
change in an existing primary road, 
and covering, not only value of right 
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of indebtedness that statutory requirements^^ and 
statutory prerequisites to the issuance of a war¬ 
rant,as that It can be issued only for such claims 
against the county as have been audited and allowed 
by the proper officers,or th(‘ amounts of which 


are fixed by law,^® shall have been complied with; 
that there shall have been an obser\ance of con¬ 
stitutional and statutor>' limitations and prohibi¬ 
tions,^" such as limitations of the amount of the 
warrants,*'^ or indebtedness which a county may in- 


of way, but removal and rebuilding 
of fences and damages to land not 
taken, was valid and payable, al¬ 
though aggrregate of warrants in¬ 
volved in change of highway exceed¬ 
ed ten thousand dollars—Conrad v 
Sheaier, 198 XW. 633, 197 Iowa 
1078 

83. Ala.—^Hasty v. Marengo County 

Bank, 86 So. 37, 204 Ala, 229 
Time of issuing waxxant 

While Acts 1915 p 603, fixing the 
salaries of the judges of county 
courts became effective Jan. 16, 1917, 
yet as Code 1907 S 1569, proMdes 
that salaries of all ofiicials are pay¬ 
able on the last day of each month, 
a salary warrant for January, 1917, 
should have been drawn on the last 
day of January for the amount of 
salary due for the fractional part of 
the month, so a warrant drawn on 
Febr. 14, 1917, for one month s salary, 
was not proper, and payment should 
be refused —^Hasty v Marengo Coun¬ 
ty Bank, supra. 

Words ‘^assessed valuation” within 
statute regarding issuance of emer¬ 
gency warrants in counties having a 
certain assessed valuation, mean as¬ 
sessed valuation as found by last 
action of state board of equalization 
and certified to county clerk.—State 
ex rel Beck v. Board of County Com¬ 
missioners of Riley County, 47 P.2d 
449. 142 Kan. 388. 

County budgetary aot, providing 
systematic method for handling, ac¬ 
counting for, and disbursing receipts 
of county, was held inapplicable to 
indebtedness represented by bonds or 
certificates of indebtedness issued 
for road construction, where law un¬ 
der which such bonds or certificates 
of indebtedness are issued provided 
complete scheme for their issuance, 
sale, audit, and liquidation.—^Webb v. 
Hillsborough County, 175 So 874, 
128 Fla 471 

84^ Miss—^Board of Supers of Gre¬ 
nada County V. State, 111 So 143, 

144 Miss 704. 

15 CJ p 599 note 20. 

Becogulttou of vaUdity 

Holder of county warrants for re- 
Xiair of county Jail was entitled to 
recover thereon, although no declara¬ 
tion of necessity for entering into 
contract for repair of Jail had ever 
been had and evidenced by written 
minutes of county commissioners as 
provided by statute, where warrants 
were valid on their face, repairs had 
been earned out in accordance with 
contract, and warrants were implied¬ 
ly valii^ted by enactment, shortly 

200.J.S.-72 


aftei their issuance, of act authiiriz- 
mg rount> ro issue bonds to letire 
warrants therctotore msu<d for re¬ 
pair of jail —Atlantic Xat Bank of 
Jacksonville v Holmes Count>, 173 
So 816, 127 Fla. 714 

85. Cal—Frame v Barnum, 175 P 
6,S9, 37 Cal App 411 
Miss—American Oil Co \ Bishop, 
141 So 271, 163 MiSft 249, sugges¬ 
tion of error overruh d 111 So 765, 
163 Miss J49 
ir> O J. p 599 note 28. 

Uature of claim 

Under Pol Code § 4091. making it 
duty of county auditor to draw war¬ 
rant in payment of claims against 
county, where amounts are fixed by 
law, claim of copyist In county re¬ 
corder's office for compensation for 
work during any month, not fixed by 
5 4324 sulKi 3 must be allowed by 
supervisors, bt-fore auditor is author¬ 
ized to draw warrant Cor it—Frame 
V Bamum, 175 I' 689, 37 Cal App 
411. 

XnsniXLcieat approval or aUowaaioe 

(1) County warrant issued under 
order of board of suporvisois that 
does not specify statute under which 
it IS allowed is void —Gully v 
Bridges, 166 So. 511, 170 Miss 891 

(2) Order of board of supervisors 
acknowledging certain amount due 
petitioner was held not order con¬ 
templated by statute requiring board 
to approve claim before issuance of 
warrant—American Oil Co. v Bish¬ 
op, 141 So 271, 163 Miss. 249, sug¬ 
gestion of error overruled 141 So. 
765, 163 Miss. 249. 

Ibregulazities in i^lowanoe 

Where a bridge was one which it 
was the duty of the county to con¬ 
struct in the first instance, but after 
construction it was paid for out of 
the funds of a road improvement dis¬ 
trict, an allowance of warrants to 
the bridge company which thereafter 
assigned it to the district being 
merely an irregularity in allowance 
of the claim, cannot be held to be 
void—Woodruff County v Road Im¬ 
provement Dist No. 14, 252 S W 930, 
159 Ark. 374 

In ordering funding warrants is¬ 
sued commissioners' court exercised 
power to audit, settle, and direct 
payment of accounts sbgainst county. 
—^Tyier v Shelby County, Tex, C. 
aA-Tex, 47 F.2d 103 
Xlotitious order of aUowanoe 
County was not liable to holders 
of purported warrants, issued on 
fictitious order of commissioners al¬ 
lowing claim end certificate of pro- 
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ball* judge—W'. L. Slayton 6 Co. 
of Toledo, Ohio, v W'ins*ton County, 
Ala. rCAAla, 24 P 2d 761, certi¬ 
orari denied W L Slayton & Co of 
Toledo, Ohio v Winston County. Ala, 

10 set 28, 278 US 627, 73 L Ed. 
546 

86. Ohio—State ex rel Beveratock 
V Merry, 34 Ohio St 137. 

15 C J P 599 note 24 

87. U S —Franklin County, Ark v. 
Harnman Xat Bank. CCA Ark, 19 
P2d 182, certiorari denied 48 SCt. 
37. 275 US 542, 72 L Ed 416 

Ark—McGregor v Miller, 293 S.W. 
30, 173 Ark 459 

Idaho —Lloyd Corporation v Ban¬ 
nock County, 25 P.2d 217, 63 Idaho 
478. 

Tex—Grimes County v W L. Slay¬ 
ton & Co., Civ App, 262 S W. 

209 

Cash or cash par value basis 

(1) Issuance of warrant on county 
treasurer by county commissionerh 
to one who performed work on land 
for alleged purpose of preventing 
soil drifting was held violative of 
cash basis law. even if act authoriz¬ 
ing county commissioners to devise 
means to stop soil drifting were con¬ 
stitutional—State ex rel Perkins v 
Hardwick, 57 P.2d 1231, 144 Kan 
3 

(2) County is forbidden by Arkan¬ 
sas statute to agree to or make pay¬ 
ment through warrants, except on 
cash par value basis —^Franklin 
County, Ark., v Harnman Xat Bank, 
CCA Arii, 19 F 2d 182, certiorari de¬ 
nied 48 SCt. 37. 276 US 542, 72 L. 
Ed 416. 

(3) Under such statute, warrants 
issued in payment of contract award¬ 
ed lowest competitive bidder making 
bid on basis of depreciated value of 
county wax rants was held valid.— 
Franklin County, Ark, v. Harnman 
Nat. Bank, supra 

88. Idaho.—Lloyd Corporation v 
Bannock County, 26 P2d 217, 63 
Idaho 478 

Miss—^Middleton v. Lincoln County, 
84 So. 907. 123 Miss 673. 
warrants htid void 
Warrants issued in excess of con¬ 
stitutional limits are void, since pur¬ 
chaser thereof must take notice of 
constitutional and statutory limita¬ 
tions on county indebtedness, orders 
of commissioners' court, and official 
assessments, showing valuation of 
taxable property within county.— 
Grimes County v. W L, Slayton & 
Co., TexCiv.App., 262 S,W 209. 
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cur;89 prohibitions against the issuance of war- mg and collecting a tax sufficient to pay them,*# 
rants unless provision is made at the time for levyi | or unless a specific appropriation has been made,*! 


Warrants btfld vallA 

(1) Interest-bearingr warrant. Is¬ 
sued by county for purpose of con¬ 
structing highway, containing ex¬ 
press stipulation that warrants were 
to be paid only out of county's share 
of gasoline fund were not to operate 
as charge against general fund did 
not violate the debt limit fixed by 
the Constitution —^Lyon v. Shelby 
County, 177 So 306, 236 Ala. 69 

(2) Where there was no outstand¬ 
ing* unpaid, governmental debts for 
the fiscal year ending June 30, 1929, 
and there was a sufQLciency of reve- j 
nue left after payment of all govern¬ 
mental expenses for each of the fis¬ 
cal years ending June 30, 1930, 1931* 
1932, and 1933, to pay balance of sal¬ 
ary due county agricultural agent 
for each of such years, salary war¬ 
rants issued by county to agent dur¬ 
ing such years were valid.—Jackson 
County V Madden* 116 S W 2d 384, 
273 Ky 170 

(3) County warrants issued for 
debts created before constitutional 
limit for year had been reached 
would be valid, although fiscal court 
later created debt which exceeded in¬ 
come and revenue for year.—Geveden 
V. Fiscal Court of Carlisle County, 92 
S.W.2d 746, 263 Ky 465. 
aatezgenoy warrants 

Statute authorizing issuance of 
county emergency warrants to meet 
authorized ordinary and necessary 
expenses does not violate constitu¬ 
tional provision which places limita¬ 
tions on county indebtedness.—^Lloyd 
Corporation v Bannock County, 26 
P 2d 217, 63 Idaho 478 

89^ Ala.—^Lawrence County v, Ayers, 

168 So. 740, 229 Ala. 541. 

TalmatloiL of proper^ 

In suit to enjoin the drawing and 
payment of county warrants as ex¬ 
ceeding debt llnut of the constitu¬ 
tion, It IS the assessed values of 
county property, and not its actual 
or cash values, that are material.— 
Potts V Court of Com'rs of Conecuh 
County, 82 So 660, 203 Ala. 800 
2>ebts within prohibition 

(1) A county warrant payable 
from future allotments by the state 
f^om the gasoline tax is not county 
indebtedness withm the constitution¬ 
al limitation on county debt—^Isbell 
V. Shelby County, 180 So. 567, 236 
Ala. 671—^Herbert v. Perry, 177 So. 
661, 285 Ala 71—^In re Opinions of 
the Justices, 163 So. 105, 230 Ala. 
678- 

(2) County warrants appropriating 
current revenues lused for defraying 
current and necessary expenses, pay¬ 
ment of which IS made mandatory, 
are not within the limitation on 
county indebtedness.—^Txx>y Nat. 


Bank v. Bussell County, DC Ala., 291 
F. 186 

(3) A warrant issued by the prop¬ 
er county authorities for the amount 
of an overpayment of taxes does 
not represent a debt or liability 
within the meaning of the term as 
used in a state constitution.—South¬ 
ern Pac Co. V Siemens, 150 P. 290, 
77 Or 62 

(4) County's issuance of warrant 
for purchase of machinery and 
equipment for use in maintaining 
county roads created "debt" within 
constitutional provision limiting 

! county debt.—^Taylor v. Lovett, 191 
S B. 113, 184 Ga. 296. 

I (6) Computation of indebtedness 
within constitutional limitations on 
debts generally see supra S 224. 

90. Tex.—Austin Bros v. Patton, 
ComApp., 288 SW 182, reversing, 
CivApp., 245 SW 991, modified on 
other grounds 290 SW. 163, mo¬ 
tion denied 294 SW 637—^Hidalgo 
County V. Haney, CivApp, 67 SW. 
2d 409, error dismissed—Hill Coun¬ 
ty V. Colonial Trust Co., CivA^pp, 
18 S W 2d 787, reversed on other 
grounds Colonial Trust Co. v Hill 
County, Com.App., 27 S.W.2d 144 
ConstmctiosL and opsratioa of pxo- 
hibiUon 

(1) County warrants. i>ayable sev¬ 
eral years after issuance, constituted 
a "debt" within constitution, prohib¬ 
iting incurrmg debt without provid¬ 
ing tax for payment thereof.—^Austm 
Bros V. Montague County, Tex.Civ 
App., 291 S W. 628, reversed on other 
grounds, ComA^pp , 10 S W 2d 718—J. 
I. Case Threshing Mach. Co. v Camp 
County, Tex.Civ.App, 218 SW 1. 

(2) It 18 -not enough to provide 
funds for the payment of the debt 
after it has been created, as noth¬ 
ing the commissioners' court can do 
after creating the debt without so 
providing, can validate it—J. I. Case 
Threshing Mach. Co. v. Camp Coun¬ 
ty, supra. 

(3) Contracts making warrants 
payable out of funds of future years 
were held not construable as creating 
debt on current fund, payable in fu¬ 
ture years —Austin Bros v. Mon¬ 
tague County, supra. 

(4) Contract providing for paymg 
warrants fix>m taxes already as¬ 
sessed was not contrary to constitu¬ 
tional provision against incurring 
debt without providmg for payment. 
—Underwood v. Howard, Tex Civ, 
App, 1 S.W.2d 730, error dismissed 

(6) To make provision for the levy 
and collection of taxes prior to or at 
the tune of creating a debt, when 
this has not been done by law, re¬ 
quires some aflSlrmative action on 
the part of the county authorities 
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With special reference to the particu¬ 
lar debt being created or contemplat¬ 
ed, It not bemg sufficient to provide 
for raising a fund which may or 
may not be used lawfully for its 
payment, a fund being necessary 
which cannot lawfully be diverted 
for any other purpose by a succeed¬ 
ing commissioners' court—J. I Case 
Threshing Mach v. Camp County, 
supra. 

Ordinary county expenses 

Warrants issued for ordinary ex¬ 
pense of county did not constitute 
"debts" within meaning of constitu¬ 
tional provision —Wilkinson v 
Franklm County, Tex Civ App., 94 S. 
W.2d 1190, error refused. 

Betroaotlve effect of oomiaissloners’ 
court 

Order of commissioners' court ap¬ 
propriating fifteen cents out of con¬ 
stitutional twenty-five cent tax for 
county's necessary current expenses 
could have no retroactive effect to 
render invalid previously issued in¬ 
terest-hearing time warrants valid 
when issued —^Hidalgo County v. 
Haney, Tex.CivApp, 67 SW2d 409, 
error dismissed 
CompUanyoe with constltutioiL 

The commissioners* court of a 
Texas county, in making a contract 
on which warrants were issued, was 
held to have leg^ly complied with 
the requirement of the state consti¬ 
tution by providmg for a tax levy 
to pay the mterest and create a 
sulking fund for the mdehtedness 
incurred—^Powell, Garard & Co. v. 
Brath County, Tex., CCA Tex, 274 
F 806, certiorari denied 42 S Ct. 67, 
257 U S. 646, 66 L Bd 414, and Brath 
County, Tex,, v. Powell, Garard & 
Co., 42* S-Ct. 66, 267 U.S. 646, 66 L 
Bd 414 

Amount of levy 

Commissioners’ court's orders, to 
levy certain tax or so much thereof 
as necessary for paying warrants 
WCLS not proof same rate was levied 
in succeedmg years, as regards con¬ 
stitutional limitation on amount 
county shall levy for county pur¬ 
poses —Tyler v Shelby County. Tex, 
CC.ATex, 47 F2d 103 

91. Ark.—^Nevada County v. News 
Printing Co, 206 SW. 899, 189 
Ark 602 

Okl—Foster v. Board of Com'ra of 
Custer County, 264 P 616, 129 OkL 
246. 

Constraction and operation of prohi¬ 
bition 

(1) General fund warrant cannot 
be legally issued or i>aid by a county, 
except m pursuance of specific ap¬ 
propriation previously made for spe¬ 
cific purpose by county excise board 
—^Dowler V State ex rel. Prunty, 66 
P.2d 1081, 179 Okl. 632. 
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or unless there is sufficient money in the particular 
fund from which to pay them;®2 prohibitions 
against the issuance of warrants m excess of the 


appropriation,®® or of warrants exceeding in 
amount the estimate of the excise board for the 
current fiscal >car,®* or exceeding in amount the 


<2) No liability becomes fixed 
against municipality by making of 
a contract unless it is within specific 
appropriation for that purpose, and 
claim cannot be allowed or warrant 
issued unless there is at the time a 
sufficient unincumbered balance of 
appropriation, notwithstanding that 
balance may have been sufficient at 
time contract was sought to be en¬ 
tered into—Board of Com'rs of Se¬ 
quoyah County V. Oklahoma Creo- 
soted Lumber & Piling Co., 75 P.2d 
1093, 181 Okl. 661. 

(3) County warrants issued with 
balance left in appropriation made 
for proper purpose for fiscal year in 
which issued are not rendered in¬ 
valid because part thereof is after¬ 
wards used to pay interest on other 
prior warrants.—Board of Corners of 
Le Flore County v. Central Nat. 
Bank of Poteau, 57 P.2d 257, 177 
Okl. 11. 

(4) County taxes of next preced¬ 
ing fiscal year in process of collec¬ 
tion, to extent of excess over out¬ 
standing warrants of fiscal yeej*. may 
he treated as cash in making up 
financial statement and estimate of 
taxes, but if not collected they can¬ 
not be treated as cash on hand ap¬ 
plicable to payment of warrants is¬ 
sued against valid appropriation 
based on such estimate.—^Board of 
Com'rs of LeFlore County v Central 
Nat Bank of Poteau, 41 P.2d 853, 171 
Okl 42. 

(5) County was not exempt from 
liability on highway warrants on the 
ground that there was no appropria¬ 
tion against which warrants could 
lawfully issue, because highway ap¬ 
propriation was not sufllciently item¬ 
ized.—State, for Use and Benefit of 
First State Bank of Wxster, v. Board 
of Com'rs of Le Flore County, 60 P. 
2d 788, 177 Okl. 470. 

(6) County was not exempt from 
liability on warrants issued on con¬ 
tracts bearing no indorsement by of¬ 
ficer charged with keeping county 
appropriation and expenditure rec¬ 
ords certifying that there was un-l 
encumbered balance in appropria¬ 
tions made for purpose, where claims 
were allowed and warrants issued 
when there existed sufficient unex¬ 
pended and unencumbered balance of 
appropriation.—State, for Use and 
Benefit of First State Bank of Wis^ 
ter, V. Board of Com’rs of 'Le Flore 
County, supra. 

(7) County warrants based on 
claims for repair, gasoline, oil, and 
labor on highway, machinery, and 
equipment which were allowed 
against fund for maintenance of 
roads and bridges witban appropria^ 


tion were valid —^Kum v. Helm, 77 
P.2d 552. 182 Okl 260 

<8) But warrants based on claims 
for purchase of machinery, tools, and 
equipment to be used m county high¬ 
way construction and maintenance 
which were allowed against fund 
designated on prescribed bookkeeping 
form for maintenance of roads and 
bridges were void, since under stat¬ 
ute claims for purchase of machin¬ 
ery. tools, and equipment to be used 
in county highway construction and 
maintenance must be within specific 
appropriation therefor —^Kum v. 
Helm, supra. 

IhAerest is allowable on county 
warrants which were registered not 
payable, notwithstanding absence of 
appropriation therefor, where prin¬ 
cipal amount of warrants was based 
on claims within appropriation for 
such purpose at time obligation was 
contracted, since unmatured interest 
Is not “debt” within constitutional 
debt limit—Kum v. Helm, supra. 
Partial lAvalldlty 

Warrant for amount partly within 
and partly m excess of valid appro¬ 
priation is valid as to amount com¬ 
ing within appropriation, and void as 
to excess amount—^Board of Com'rs 
of LeFlore County v. Central Nat 
Bank of Poteau, 41 P2d 853, 171 
Okl. 42. 

WlMrs appxopriatioiL Is mads by 
law, court may order issuance of 
warrant even though no appropria¬ 
tion has been made therefor by the 
quorum court—^Anderson v. Ameri¬ 
can State Bank, 11 SW.2d 444, 178 
Ark. 652. 

9flU Miss —^Bldmondson v. Board of 
Sup'rs of Calhoun County, 187 So 
I 538—Marshall County v. Callahan, 

94 So. 5, 180 Miss. 271, overruling 
suggestion of error 93 So. 194. 

16 C J P 699 note 27. 

CkmstraotioBi and operation, of stat- 
YLtes 

(1) A provision in the county' 
financial control act that county can¬ 
not issue warrants against public 
funds until funds are available did 
not invalidate interest-bearing was^ 
rants issued by county for highway 
construction purposes payable from! 
county's future allotments of state 
gasoline taxes, since county's share 
of state gasoline taxes never reached 
or afCected the general funds of the 
county and the act was therefore not 
applicable to county's share of such 
taxes.—^Isbell v. Shelby County, 189 
So. 667, 236 Ala. 571. 

(2) A provision m the revenue act 
authoi;izing county to direct state 
tax comznission to pay county's share 
of state gasoline taxes direeUy to 
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state highway department did not 
invalidate proposed plan by which 
county's share of taxes was to be 
paid to county treasurer for pay¬ 
ment of interest-bearing warrants 
issued by county and payable from 
county's future allotments of state 
gasoline taxes—Isbell v. Shelby 
County, supreu 

Action held to violate statute 

Action of county board of super¬ 
visors which incurred debt for road 
work, although there was insufficient 
money in road fund to pay the debt, 
and delivered warrants and paid out 
money thereon, as money came Into 
the road fund, violated statute pro¬ 
hibiting county, except on petition 
of electors, from incurring indebted¬ 
ness without having sufficient meney 
in the particular fund with which to 
pay it.—^Edmondson v. Board of 
Sup'rs of Calhoun County, 187 So. 
538 

Bxceptloiu to rule 
Lack or insufficiency of funds nec¬ 
essary to pay county indebtedness in¬ 
curred under positive statute, and 
road and bridge obligations arising 
out of emergency, did not invalidate 
indebtedness and obligations—Choc¬ 
taw County v. Tennison, 134 So 900, 
161 Miss. 66. 

93. Ark—State v, B F Leathern & 
Co, 282 S.W. 367, 170 Ark. 1004. 
Ooxuitxiietiou of statatoxy •xoaptlou 
Where juvenile iudge approved 
county probation officer's expense ac¬ 
count and directed auditor to issue 
warrant for amount in excess of 
officer's budget allowance, direction 
was a ''ministerial act” and not an 
"order” of a court of competent ju¬ 
risdiction within statute permitting 
auditor to issue warrant for excess 
amount under such order, the word 
"order” in statute referring rather 
to judgments and orders of a court 
made in ordinary course in some pro¬ 
ceeding establishing liability of 
county—State ex rel. Richardson 
V. Clark County, 56 P2d 1023, 186 
Wash 79. 

Txansf exs ftom unexpended funds 

County warrants for construction 
and maintenance of permanent roads 
which were sought to be refunded by 
bond issue were not invalid because 
expenditures for road purposes ex¬ 
ceeded amount appropriated therefor, 
where excess was paid from unex¬ 
pended funds transferred from other 
funds m general budget of county — 
Coos County v. Oddy, 68 P.2d 1064, 
156 Or. 546. 

9A Okl,—Clarence L. Boyd Cow v. 
Blacdily, 43 P.2d 462, 171 Okt 626 
—Shannon r. State; 3A5 P. SlMt 
S3 GkL 293. 
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tax, or a certain proportion thereof, levied for the 
current year,96 unless there is money m the proper 
fund for their payment.®® In determining whether 
a county created a debt beyond a constitutional lim¬ 
it, a warrant must be treated as incurring a debt 
when It was drawn.® ^ 


20 c.j.a 

It has been held tiiat warrants may issue to pay 
valid county indebtedness, although there is no 
money in the treasury with which to pay them,#® 
provided there has been an actual levy which will 
in the regular course of events produce the neces¬ 
sary funds.## It must appear either that there is 


Oonstraotion asid oparatioB. of stat¬ 
utes 

(1) A school fund was not a part 
of the county revenue under Acts 
Sp Sees 1920 p 10 § 3, providing that 
interest-bearmg warrants should not 
be outstanding in excess of forty per 
cent of estimated revenues of the 
county, such fund not being handled 
by county officers intrusted with the 
duty of looking after the financial 
affairs of the county.—^Hendrix v. 
FountEun, 89 So 449, 206 Ala 65. 

(2) Interest-bearing warrants 
theretofore issued for which a spe¬ 
cial fund was already provided or 
created are not to be considered when 
determining whether or not interest- 
beanng warrants outstanding ex¬ 
ceed forty per cent of the county 
revenue—^Hendrix v. Fountain, su¬ 
pra, 

(3) Officers of county, in determin¬ 
ing whether to allow claim against 
current expense fund or general 
fund, and whether to issue general 
fund warrant, may look only to ap¬ 
proved estimate of county excise 
board, amount of debts already con¬ 
tracted against items of such, appro¬ 
priations and warrants already is¬ 
sued for such fiscal year, regardless 
of Aict that general fund may have 
cash on hand in excess of approved 
estimate.—Dowler v. State ex rel. 
Prunty, 66 P.2d 1031, 179 Okl 632. 

(4) County warrants are not void 
as being issued in excess of total in¬ 
come and revenue provided for fiscal 
year, since constitution does not pre¬ 
scribe manner in which income and 
revenue of county for current ex¬ 
penses shall be provided, and under 
statute revenue from sources other 
than ad valorem taxes may be es¬ 
timated to amount not exceeding 
revenue obtained from such sources 
next preceding year—^Board of 
Com*rs of Le Flore County v. Central 
Nat Bank of Poteau, 67 P.2d 257, 177 
OkL 11. 

96» Neb—State ex rel, Boxberger v. 
Bums, 270 NW. 656, 132 Neb 
SI. 

Okl —^Ryan v. Boach County Drug 
Co, 239 P 912, 113 Okl. 130. 
W.Va—State v. 'McDowell County 
Court, 128 S.E] 926, 98 W.Va. 706. 
16 C.J. p 699 note 29. 

Drains 

A constitutional provision forbid¬ 
ding any county to become indebted, 
in any manner, or for any purpose, 
to an amount exceeding, in any year, 
the income and revenue provided for 


such year, without the assent of the 
voters, deals only with indebtedness 
to be paid by a general tax on the 
ad valorem value of the property, 
and does not apply to warrants is¬ 
sued for construction drains, pay¬ 
able from a tax on the property ben¬ 
efited—^Board of Com'rs of Pottawa¬ 
tomie County,- Okl, v. Municipal Se¬ 
curities Co., C.CA.Okl., 1 F.2d 294. 

In Arkansas 

(1) County warrants issued in ex¬ 
cess of the revenues for the fiscal 
year are void.—Skinner & Kennedy 
Stationery Co. v. Crawford County, 
82 S W 2d 22, 190 Ark. 883—Stanfield 
V Friddle, 60 S W.2d 237, 186 Ark. 
873—Burke v Gullege, 42 S W 2d 397, 
184 Ark 366—Miller v State, 1 S.W. 
2d 998. 176 Ark. 889—^Folk County v. 
Mena Star Co. 298 SW. 1002. 176 
Ark 76—^McGregor v. Miller, 293 S 
W. 30, 173 Ark 469. 

(2) Warrant issued for obligations 
incurred in preceding year in ex¬ 
cess of revenues of that year is void. 
—^McGregor v. Miller, supra. 

(3) Warrants issued to county 
assessor for salary and expenses aft¬ 
er county revenues for year had been 
exhausted were void, since constitu¬ 
tional amendment prohibiting allow¬ 
ances exceeding revenues of year ap¬ 
plies to all claims, either indispensa¬ 
ble or permissive —^Harrington v. 
Gillum, 82 S.W.2d 633, 190 Ark. 987 

(4) Warrant, only part of which 
was in excess of revenues for year, 
was void only as to excess, and 
might be reissued to extent valid — 
McGregor v Miller, supra. 

(6) Contract between county judge 
and holders of courthouse warrants 
providing for exchange of existing 
warrants for those of smaller 
amounts extending over longer pe¬ 
riod of years was not violative of 
constitutional amendment prohibit¬ 
ing creation of debt beyond county 
revenue—Alphin v Tatum, 76 SW. 
2a 377. 189 Ark. 862. 

(6) Validity of warrant depends 
upon state of county's revenues at 
time of Its allowance, and if war¬ 
rant was valid when allowed it con- 
tmues to be so, but if invalid 
when allowed, it continues to be 
void regardless of subsequent condi¬ 
tion of countj^s finances.—Miller 
County V. Blocker, 90 S W 2d 218, 192 
Ark. 101. 

(7) County court's allowance of 
claim on Dec 31, 1932, must be al¬ 
located to fiscal period of 1931-1932 
in determining whether warrant is- 
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sued for claim was void as having 
been given for amount in excess of 
revenues for fiscal year—^Mitchell v 
Volkmer, 76 SW2d 947, 190 Ark 

(8) County warrants when issued 

are equally valid, regardless of pur¬ 
poses for which they were issued 
provided they are not in excess of 
the revenue for the year in which 
they are issued —Stanfield v Friddle, 
supra * 

(9) Warrants against county for 
road and bridge materials, although 
invalid as being in excess of reve¬ 
nues, held payable from state high¬ 
way refund—Burke v. Gullege, su¬ 
pra. 

96- Neb—State ex rel. Boxberger v. 

Bums, 270 N.W 666, 132 Neb 

31 

97. SD—^Western Surety Co. v. 

Mellette County, 257 NW 461 
98- Ark —^Miller v. State, 1 S.W. 

2d 998, 176 Ark 889, 

Tenn—^Macon County v. Dixon, lOO 
[ SW2d 6, 20 TennApp 426. 

Warrants payable from future ap. 
propxiatious, given pursuant to con¬ 
tract made by county judge on be¬ 
half of county to pay for one half 
of street improvement by improve¬ 
ment district, are not invalid because 
future appropriations would be nec¬ 
essary for their payment, particular¬ 
ly in view of validatmg act. Acts 
1924 3d Fxtra Sess. No, 3, approved 
June 30, 1924—Shofner v Dowell, 
269 S.W. 588, 987, 168 Ark. 229 

99. W.Va.—Andrews v. Kanawha 
• County Court, 172 S B. 611, 114 W. 

Va. 423. 

Salaries of county officials 

County court cannot lawfully issue 
orders for monthly installments of 
county officials’ salaries in absence of 
general county fund with which to 
pay salaries or levy which, in regu¬ 
lar course of events, would produce 
funds therefor.—Andrews v. Kana¬ 
wha County Court, supra- 

Warrasi:t may issue for current ez- 
Xienses whether money to pay same 
is in the hands of the treasurer or 
merely m the process of collection.— 
Kansas City Southern By. Co. v. 
First Nat. Bank, 43 P 2d 713, 171 Okl 
472. 

limitations on indebtedness 

(1) It has been held that warrants 
for current expenses during any fis¬ 
cal year may be issued in anticipa¬ 
tion of and within the limits of a 
lawful tax levy for such purposes 
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a sufficient sum in the treasury which may lawful¬ 
ly be appropriated to payment of the arrant, or 
that a sum sufficient to discharge the liability can be 
raised by taxation during the current year.^ A 
county road warrant has been held valid although 
made payable out of an unauthorized classification 
of funds 2 A warrant which is valid when issued 
IS not rendered invalid by the fact that the available 
funds are exhausted before it is reached for pay¬ 
ment and a statute providing that no county board 
shall become indebted for an amount, or contract 
any debts during any current year, which cannot be 
paid out of the money collected that year does not 
prevent recovery on a warrant issued in anticipa¬ 
tion of a special levy and payaole therefrom, where 
the levy produced sufficient funds to pay the war¬ 
rants but the funds were diverted to other purpos- 
es.4 Under some statutes, warrants may issue for 


certain purposes in anticipation of future revenues,^ 
but warrants so issued are valid only when there 
has been a strict compliance with the requirements 
of the statute.® 

Tt IS essential that the warrants shall have been 
issued without fraud on the part of the board, 
and on proper consideration.^ Where a claim for 
official salary is excepted from the statutory re¬ 
quirements of itemization, verification, and presen¬ 
tation, and the services have been performed and 
the officer is not indebted to the county, the county 
board has no discretion but is bound to issue a 
warrant for the amount fixed by law.® Also a 
statute requiring the board of county commission¬ 
ers to issue warrants on claims by the state treasur¬ 
er for the per dicm and expenses of executive ac¬ 
countants who had examined the county accounts 
IS valid, although it deprives the board of all dis- 


for such period, even thouirh such 
levy has not yet been collected, and 
the issuance of such warrants will 
not be deemed the incurring of an 
indebtedness within the meaning of 
a constitutional prohibition 
Or—Coos County v Oddy, 68 P2d 
1064. 156 Or. 646 

S D —Western Surety Co v. Mel¬ 
lette County, 257 N.W 461, 63 S 
D. 243 

(2) On the other hand, it has been 
held that a county could not issue 
warrants against delinquent taxes to 
provide funds for construction of 
new courthouse without violating 
constitutional provisions limiting a 
county’s indebtedness—State ex rel 
Umatilla County v. Davis, Or., 85 P 
2d 379, rehearing denied 88 P 2d 314 

(3) Before a levy is made, county 
commissioners are without authority 
to anticipate and issue warrants 
against fund authorized by increase 
of constitutional tax levy, where 
county indebtedness exceeds the con¬ 
stitutional limit—^Kneeland v. Mult¬ 
nomah County, 10 P 2d 342, 139 Or. 
356 

1. Ga.—^Anchor Duck Mills v Mad¬ 
dox, 156 SE 192. 171 Ga 495 

2. Tex —^Austin Bros v Patton, 
Coxn.App., 288 SW 182, reversing, 
Civ.App., 246 SW 991, modified, 
Com App., 290 S W 153, motion de¬ 
nied 294 SW 637. 

3. Ga.—Maddox v. Anchor Duck 
Mills, 146 SE 661, 167 Ga. 696 

Mow—State v. Johnson, 63 S.W. 390, 
162 Mo. 621. 

Okl.—^Kansas City Southern Ry. Co. 
V Germo Mfg. Co., 49 P 2d 158. 173 
Okl. 497. 

^ N.M —Capital City Bank v. Board 
of Com’rs of Santa County. 203 
P. 535, 27 NM. 541. 

6. US —^Board of Com'rs of Potta¬ 
watomie County, OkL, v. Municipal 


Securities Co, CCA Okl., 1 F 2d 
294 

Kan —State ex rel Ward v Board of 
Com’rs of Republic County, 82 P 
84, 148 Kan. 376 

Mont,—State ex rel Silver Bou 
County V Brandjord, 82 P 2d 589, 
107 Mont 231. 

15 C J p 600 note 30 

ConstmotioiL of highways 

(1) In Alabama a county can con¬ 
tract with state highway department 
for construction of highway at 
agreed price and can issue m pay¬ 
ment therefor to the highway de¬ 
partment Its interest-bearing war¬ 
rants payable solely from county's 
future allotments of state gasoline 
taxes—^Dodson v Beaird, 187 So 862, 
237 Ala 687—^Burleson v. Court of 
Com’rs of Marion County, 180 So 
672, 235 Ala 576—Isbell v. Shelby 
County, 180 So 667, 235 Ala. 571— 
Lyon v Shelby County, 177 So 306, 
235 Ala. 69. 

(2) Statute authorizing counties 
where gasoline tax* amounts to forty 
thousand dollars to issue interest- 
bearing warrants payable at stated 
times in future up to twenty years in 
anticipation of revenue from gaso¬ 
line tax does not affect right of 
counties in which gsusolme tax re¬ 
ceipts are less than forty thousand 
dollars, to issue interest-bearing 
warrants payable at stated times 
within ten years m anticipation of 
gasoline tax receipts for purpose of 
building public roads.—Lyon v. 
Shelby County, supra. 

(3) A statute authorizing the coun¬ 
ty commissioners* court to issue and 
sell interest-bearing warrants for 
settlement of any debt or obligation 
incurred m construction or mainte¬ 
nance of public roads gives the court 
no power to issue and sell such 
warrants to raise a fund for dis¬ 
position m the construction and im¬ 
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provement of roads.—Gamble v. 
Commissioners’ Court of St Clair 
County. 92 So 902, 207 Ala 317— 
Court of County Com’rs, De Kalb 
County v McCartney, 92 So 439, 207 
Ala 230 ^ 

Congtrn etl on of conrthouse 

(1) In Kansas county commission¬ 
ers are authorized by statute to issue 
warrants for courthouse in anticipa¬ 
tion of taxes to be levied—State ex 
rel Ward v Board of Com’rs v Re¬ 
public County, 82 P.2d 84, 148 Kan. 
376. 

(2) Statute was not repealed or 
rendered inoperative by the provi¬ 
sions of the cash-basis law, the budg¬ 
et law, or the tax limitation law.— 
State ex rel. Ward v. Board of 
Com’rs of Republic County, supra. 

(3) It was immaterial whether an 
“emergency” existed as that term is 
used or defined in the cash-basis law 
or the budget law —State ex reL 
Ward v. Board of Com’rs of Republic 
County, supra. 

Dzalaa 

Under OklRevL.1910 S 2987, and 
L.1913 c 16, and c 166, county com¬ 
missioners are empowered to issue 
drainage warrants payable only out 
of assessments on property benefited. 
—Board of Com’rs of Pottawatomie 
County, Okl., v. Municipal Securities 
Co., C.aA Okl.. 1 P 2d 294 
e- 111—People V Coolley, 146 Ill. 
App. 113 

7- U.S—^Board of Com’rs of Ham¬ 
ilton County V Sherwood, Kan., 64 
P. 103, 11 CC.A. 507. 

8. U.S—^Board of Com’rs of Kearny 
County V. Irvine, Kan., 126 P. 689, 
61 C C.A. 607, modifying 114 
618, and certiorari denied 24 S.Ot. 
851, 192 US. 607, 48 L Ed, 686. 

15 C.J. p 699 note 22 

9, Anz.—^Phillips v. Graham County, 
149 P. 755. 17 Ariz. 208. 
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cretion.^® Constitutional and statutory conditions 
and limitations on the issuance of county bonds do 
not restrict the power of the county to issue war¬ 
rants and evidences of indebtedness,in the ab¬ 
sence of any attempt to circumvent the law relating 
to such bonds; 12 and a statute authorizing the is¬ 
suance of negotiable county bonds for public road 
purposes does not constitute an annulment of the 
power to issue nonnegotiable county warrants for 
the same purpose .12 

Warrants issued for a debt incurred in violation 
of a directory statute which does not provide that 
either the warrants issued or the debts incurred 
in violation of its provisions shall be void or the 
county absolved from liability thereon are not in¬ 
valid.!^ 

A county by receiving benefits is not estopped to 
assert the invalidity of warrants issued in excess 
of the constitutional limit of indebtedness,l5 even 
though the claim for which it was issued was prop¬ 
erly audited and the warrant duly issued and cer¬ 
tified to be within the debt limit but where cer¬ 
tain warrants are void on account of a statutory 
prohibition against the issue of warrants to an 
amount greater than the tax levy for the year,i7 
the claims for which the warrants were issued may 
be valid,and in that case the present holders of 
the warrants are subrogated to the rights of the 
original claimants,!^ 


20 c.j.a 

^ A statute taking effect after the county commis¬ 
sioners have audited and allowed a claim for which 
warrants were issued does not affect the validity 
of the warrants.20 A warrant payable at a future 
date, with interest from an antecedent date, issued 
for a previous unpaid warrant has been held val- 
id.2i However, a warrant which shows on its 
face that it was drawn on a fund not legally avail¬ 
able for the payment of the holder's debt is inval- 
id .22 


In some states, several warrants may be issued 
for one claim against a county, instead of issuing 
a single warrant.23 Where several warrants are is¬ 
sued which on their face refer to an original order, 
they must be construed with each other and with 
the original order.2^ 


b. Officers Authorized to Order Issuance of, and 
to Draw, Warrants 

The power to issue warrants Is vested In the county 
commissioners or other similar bodies. Generally the 
actual Issuance of a warrant is performed by the clerk, 
auditor, or other ministerial officer, and when a claim 
has been duly allowed and ordered to be paid the officer 
must draw the warrant, and can ordinarily exercise no 
discretion unless the instrument Is void on Its face 

The power to order the issuance of county war¬ 
rants IS vested by statute m the fiscal officers of 
the county, usually the board of county commission* 


10. S.D—State v ESdmunds County, 
156 N.W. 96, 86 S D 606. 

11. Tex.—Lasater v. Lopez, 217 S. 
W. 873, 110 Tex. 179, afflrxmnz, 
CivApp., 202 S-W. 1039 

16 C J. p 600 note 33. 

12. Tex.—^Laaater v Lopez, supra. 
la. Tex.—Lasater v Lopez, supra. 
Powers confMred disthtfirulalied 

Act April 28, 1903, Acts 28th Jaeg 
(1st Clialled Sess) c 4, as amended 
by Act March 23. 1911, Acts 32d Legr. 
c 101, Vernon’s Sayles Civ.StAnnot. 
1914 art 610, authorizing: commis¬ 
sioners* courts to issue negrotiable 
bonds for constructing' county roads, 
and previous statutes, permitting: 
them to issue nonneg:otiabIe interest- 
bearing: county warrants, relate to 
using: the county’s credit in distinct¬ 
ly different ways and evidencing: its 
debt by instruments of a clearly dif¬ 
ferent nature, both as to leg:al im¬ 
port and effect, £tnd hence are not 
so antagonistic as to warrant the 
construction that the later act re¬ 
peals the former acts—Lasater v. 
I^epes, supra. 

14. Colo.-^Arapahoe County v. Un¬ 
ion Fac. R. Co.. 125 P. 244^ 28 Cojo. 
143. 

15 b Or.—Municipal ^ Security Oob v. 


Baker County, 54 P. 174, 33 Or 
338 

15. Utah.—Pritsch v- Salt Lake 
County, 47 P 1026, 16 Utah 88 

17- Kan —^Leavenworth Nat Bank 
V Reilly, 166 P. 747, 97 Kan 817, 
167 P. 391, 97 Kan 827 

16. EAn —^Leavenworth Nat Bank v 
Reilly, supra. 

19- Kan —^Leavenworth Nat. Bank 
V. Reilly, supra 

20 . Ala—^First Nat. Bank of Abbe¬ 
ville V. Terry, Brig:grs & Co, 88 So 
170, 203 Ala 401. 

Bigrhts of road and bzidye contrao- 
tors 

Gen Acts 1915 pp 348-350, abolish¬ 
ing: the office of county treasurer in 
Henry County, and creating: a county 
depository in partial substitution 
therefor, did not embarrass or impair 
pigrhte of road eind bridg:e contractors 
represented by interest-bearing: war¬ 
rants for the price of road and bridge 
work validly acquired before the act 
of 1916 went mto effect,—First Nat 
Bank of Abbeville v. Terry, Bng:^s 
& Co., supra. 

2X. Oa.—Blue Island State Rowfc* v. 
McRae, 140 S.E 861, 166 Ga, 163. 
Oowtfcy oomiHlBsloTi eir s had poww 
to grfve a renewal warrant In one 
year to be paid in foHowing: year.— 

1142 


Blue Island State Bank v. McRae, su¬ 
pra • 

22. Ark.—^U. S Sanitary Specialty 
Corporation v Pike Co'unty, 113 S. 
W2d 1090, 196 Ark. 724 
‘Warraait drawn on hlg'hway fiinds 
in payment for sanitary supplies and 
disinfectants sold and delivered, to 
county, was illegral on its face as 
drawn on the wrong: fund, and hence 
subject to cancellation by county 
court.—^U S. Sanitary Specialty Cor¬ 
poration V. Pike County, supra 

23- IT S.—IT. S. V Macon County Ct, 
CC.Mo, 45 P. 400 

Orders in fraotlons of appropriations 
Where a board of supervisors made 
an appropriation to assist a town¬ 
ship in the construction of a bridg:e, 
having: previously specifically re¬ 
scinded a resolution * that orders 
should not be issued in fractions m 
di8eharg:e of any appropriation, but 
should be for the whole amount, the 
rescinding: of the resolution was 
held, by necessary implication, to 
sanction the issuing: of county or¬ 
ders in small amounts in dlschargre 
of the appropriation.—^Lawrence 
County V. Sagre, 99 UL 266. 

24 . Ga.—Doug:la8 v. Austm-Westem 
Boad Machuery Co., 161 S.EI 811„ 
178 QtL 834. 
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ers25 or supervisors,26 the county board of reve¬ 
nue,27 the county commissioners’ court,28 the coun¬ 
ty court,29 or, m Louisiana, the parish police jur>\20 
to be exercised at a meeting of such board or 
court.8i The statute authorizing the issuance of 
certificates of indebtedness is a part of the resolu¬ 
tion directing their issuance.32 While in some ju¬ 
risdictions such boards or courts are authorized 
themselves to draw and issue such warrants,83 as a 
general rule the actual issuance is a ministerial du- 


§ 249 * 

ty to be performed by the clerk, auditor, or other 
ministerial officers on the direction of the proper 
authorities, or as required by statute m some cas- 
tsM At least in some cases county officers are 
without authority to issue warrants to themselves.®® 
Generally, whenever a claim has been duly ex¬ 
amined, allowed, and ordered to be paid, the officer 
is in duty bound to draw his warrant in favor of the 
holder of such claim ;36 and in the performance of 
such ministerial duty he has no discretion unless 


95- Mont —State v. Tyler, 208 P. 
1081. 64 Mont 124 

Or—^Multnomah County v. First Nat 
Bank. 50 P 2d 129, 151 Or. 842. 

15 C.J. p 600 note 85 
Snffloiexioy of order 
In suit to test constitutionality of 
statute authonzmsr county auditor 
in certain cases with approval of 
county conunissioners to borrow 
money from private concerns, order 
of county commissioners authorizing 
issuance by county auditor of '^mas- 
ter warrant’* payable to bank loan- 
mg money was sufficient—^Mult¬ 
nomah County V First Nat. Bank,, 
supra. I 

96. Ariz.—^Phillips v. Graham Coun- ^ 

ty. 149 P 766, 17 Ariz 208 1 

Miss.—^Marshall County v. Callahan, 
94 So. 5. 180 Miss 271, overruling 
suggestion of error 93 So. 194 

97. Ala.—^Parker v. Hubbard, 64 Ala. 
203. 

9& Tex—Crosthwalte v State, Civ 
App., 107 SW.2d 477, error grant¬ 
ed. 

Order of district Judge 
Warrant issued by clerk of dis¬ 
trict court against the county treas¬ 
urer, pursuant to order of the judge, 
does not come from an officer au¬ 
thorized by law to issue it, the pow¬ 
er to make such order being m the 
commissioners’ court—Martm v 

Alexander, Tex Civ.App., 218 S.W. 
658. 

Time warrautB issued without or^ 
der of commissioners’ court would 
not bind county —^Hill County v. 
Colonial Trust Co., TexCiv.App, 18 
S.W.2d 787, reversed on other 
grounds Colonial Trust Co. v Hill 
County, Com.App., 27 S.W 2d 144. 

29. Ark.—^Parsel v Barnes, 25 Ark. 
261 

Bavlew of aHowauce 

The county court, at a subsequent 
term, could not review its former 
judgment for errors in the allowance 
of warrants at an adjourned term, 
but could only refuse to reissue them 
if the judgment of allowance was ob¬ 
tained by fraud, or if the claim on 
which they were issued was invalid. 
—^Woodruff County v. Road Improve¬ 
ment Dist No. 14, 252 S.W. 980, 159 
Ark. 374. 


When act merely ministerial 

'VV’here law fixes circuit clerk’s sal¬ 
ary, the county court has no au¬ 
thority to compel him to accept a 
less amount, but is merely required, 
in the performance of a purely min¬ 
isterial act, to issue a warrant for 
the.salary as determined by law — 
State ex rel Summers v Hamilton, 
279 S.W. 33. 812 Mo. 157 

30. La.—State ex rel. Shaw v Po¬ 
lice Jury of Catahoula Parish, 
App. 167 So. 764. 

31. Colo —Stoddard v. Benton, 6 
Colo 608 

iCeettn^ of county court 

As the quorum court is not a con¬ 
stitutional court havmg Judicial 
duties, but merely has ministerial 
duties of levying taxes and making 
appropriations, its opening and ad¬ 
journing orders are treated as those 
of the county court, and therefore 
county warrants allowed while it 
was in session are not subject to the 
objection that they are invalid be¬ 
cause issued when the county court 
proper had adjourned—Carroll Coun¬ 
ty V. Reeves Const Co, 242 S W. 821, 
15 Ark. 434. 

38. 1.8,—State ex rel. Shaw v. Po¬ 
lice Jury of Catahoula Parish, 
App., 167 So 764 

33. Ala—^Parker v Hubbard, 64 Ala. 
203 

3^ Miss.—^Marshall County v. Cal¬ 
lahan, 94 So 5, 130 Miss. 271, over¬ 
ruling suggestion of error 93 So.! 
194 ‘ 

15 C J. p 600 note 42. 

Bgodlflcatton of statate 
L.1917 p 205, a special law to re¬ 
quire the county treasurer to pay 
over to the county clerk of a particu¬ 
lar county an amount raised by taxa¬ 
tion, and providing that the board of 
county commissioners shall order the 
auditor to issue and deliver a war¬ 
rant in favor of the clerk for such 
amount, modifies a prior general stat¬ 
ute requiring the treasurer to pay 
out money on orders of the county 
clerk, so as to require the treasurer 
m the particular instance to which It 
relates, to pay such sum on a war¬ 
rant, although drawn by county audi¬ 
tor. and not by the county clerk.— 
State y. X^ewis, 168 P. 932, 86 Or. 
488. 


38. Ark —Izard County v Mel¬ 
bourne Bank, 186 SW 794, 123 
Ark 458 

Ohio —Cricket v State, 18 Ohio St 9. 

36. Ala—Gray v State ex rel. Gar¬ 
rison, 164 So 203, 231 Aleu 229. 
Iowa—Carl R Miller Tractor Co v. 

Hope, 257 N.W 312 
S D —Porsting v Hoilien, 274 N.W. 

654, 65 S.D 406 
15 C J. p 600 note 44. 

Sutlez of auditor 

(1) Under statute, county audi¬ 
tor is not required to perform any 
duty with reference to claim for ex¬ 
pense m aid of proper administra¬ 
tion of duties of office of district 
attorney prior to action of commis¬ 
sioners’ court thert on —Crosthwaite 
V State, Tex.Clv.App, 107 S.W.2d 
477, error granted 

(2) Action of the county commis¬ 
sioners’ court in allowing claim for 
expense in aid of administration of 
duties of office of district attorney on 
written application of district at¬ 
torney was a ’’final Judgment” and 
auditor had duty to approve claim 
for payment in usual and customary 
manner where fund against which 
claim was incurred was not exhaust¬ 
ed.—Crosthwaite v. State, supra. 

(3) The trespass, if any, com¬ 
mitted by district attorney on rights 
of owners of marble boards m con¬ 
fiscation of boards as gambling de¬ 
vices, could not authorize county au¬ 
ditor to refuse to issue warrant for 
payment of charges for hauling such 
boards to courthouse after app^val 
of claim by county commissioners' 
court on written application by dis¬ 
trict attorney, since owners of boards 
alone could complain of such tres¬ 
pass—Crosthwaite v. State, supra. 
Buty of oleck 

(1) When a claim against a coun¬ 
ty has been duly presented and al¬ 
lowed by board of county commis¬ 
sioners, and warrant drawn for pay¬ 
ment, the attesting of the warrant 
|by the clerk is a purely ministerial 
act, with no discretion, and if there 
has been a sufficient appropriation 
of funds on which the warrant Is 
drawn, the clerk must attest, regard¬ 
less of his opmton as to the lawftfih' 
ness of the warrant.—Estua v. State, 
200 P. 1002, 83 OkL 181—Bedine V. 
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the order of allowance is itself void and on its face 
an absolute nullity, imposing no duty and confer¬ 
ring no rights,37 m which case he may properly re¬ 
fuse to draw the required warrant,38 although it 
has been held that such refusal is at his peril if the 
claim for which it was drawn is finally held to be 
valid.38 On the other hand» the rule stated m Con¬ 
stitutional Law § 82 note 50, that a ministerial offi¬ 
cer who has no personal or property interest m the 
matter cannot question the validity of a statute im¬ 
posing on him a ministerial duty, has been applied 
to the duty of a county clerk to draw warrants pur¬ 
suant to the order of the board of county commis- 
sioners.40 Under some statutes, the county comp¬ 
troller is not a mere ministerial officer, and should 
not countersign and approve warrants drawn for 
illegal purposes.4i In some jurisdictions it is held 
that, where a county board has ordered the draw¬ 
ing of a warrant, its power over the public funds is 
exhausted and it cannot, in the absence of fraud, 
imposition, or failure of consideration, rescind it 


and direct the withholding of the warrant, and 
the auditor must issue the warrant in accordance 
with the original order, although the board has as¬ 
sumed to rescind it.^3 others, however, it is 
held that, where an order for a warrant has been 
rescinded by the county board, whether rightly or 
wrongly, the officer whose duty it is to issue coun¬ 
ty warrants has no authority to issue the war¬ 
rant ;43 or, if It has been issued, the treasurer has 
no authority to pay it as stated infra § 252. 

c. Formal Beqnisites and Bedtals 

A warrant must be drawn In the form prescribed 
by statute, but mere informality does not invalidate it. 
Recitals in the warrant are prima facie evidence of the 
truth of the facts stated, but the county Is not estopped 
by a recital of acts done but not required by law. The 
warrant must be properly signed and countersigned, and, 
when the statute so requires, a seal must be attached 
and the warrant be registered or recorded. Until delivery 
to the payee or his agent, the warrant Is Ineffective- 

County warrants or orders should be in the form 
prescribed by law.^^ In general it may be stated 


McDaniel Auto Co., 170 P. 899, 69 
Okl. 143- 

(2) The acts of the county clerk 
and treasurer in attesting- and reg¬ 
istering warrants being ministerial, 
and the funds being available for the 
specific purpose, it is their duty to 
attest and register such warrants, 
and their doing so is not m violation 
of Sess.L.1910-1911 c 80.—Bstus v. 
State, supra. 

Uability of clerk 

(1) A county clerk, when ordered 
by a board of county commissioners 
to draw certain warrants, is not lia¬ 
ble therefor on the ground that the 
law under which the commissioner 
acted IS unconstitutional, since a 
ministerial officer such as a county 
clerk 18 not liable for official acts 
when acting under process in draw¬ 
ing warrants or other instruments 
fair upon their face, and issued from 
a superior tribunal or board—State 
V. Tyler, 208 P 1081, 64 Mont 124. 

(2) Chancery clerk is not liable for 
ministerial act of issuing and deliv¬ 
ering warrants for loans of county 
sinking funds on orders of board of 
supervisors, although loans were 
made in illegal manner, there being 
no charge of bad faith on part of 
clerk—Gully v. Bew, 164 So. 284, 170 
Miss. 427, followed in Harper v. Gul¬ 
ly, 164 So. 288, and suggestion of er¬ 
ror overruled Gully v. Bew. 164 So. 
721, 170 Miss. 427, followed in Gully 
V Bradford, 166 So. 172 

37. Ala.^—Camley v, Moore, 118 So. 

409, 218 Ala. 274. 

Or.—State v Haner, 261 P. 81, 128 

Or 301. 

15 aj. p 600 note 45. 


Auditor has no discretloiL in issu¬ 
ing warrants, and, until limit of col¬ 
lectable revenue is reached, auditor 
has duty to issue warrants on claims 
allowed by board of supervisors, but 
issuance of warrants in excess of 
collectible revenues is unlawful — 
Carl R. Miller Tractor Co v Hope, 
Iowa, 267 NW. 312 
Auditor, as miiilBtorlal officer, is 
limited in issuing warrant to money 
appropriated by act^—State v. Thom¬ 
as, 172 N.E. 397, 86 Ohio App. 260. 

XxL Hawaii it is held that the coun¬ 
ty auditor may rightfully refuse to 
draw a warrant for an illegal claim, 
even though such claim has been ex¬ 
amined, allowed, and ordered paid by 
the hoard of supervisors.—^Lyman v. 
Maguire, 17 Hawaii 142. 

38. Ala—Carnley v. Moore, 118 So. 
409, 218 Ala 274. 

Or—State v Haner, 261 P. 81, 123 
Or 301. 

16 C.J. p 600 note 46 * 

Auditor having reasonable grounds 
for beUevlug commissioners ezeesd- 
ed powers in contracting for work¬ 
men's compensation insurance cover¬ 
ing workers employed on federal 
work relief project had right and du¬ 
ty to refuse to countersign and at¬ 
test warrants for premiums, al¬ 
though the claims therefor had been 
audited and allowed by the board of 
county commissioners.—South Dako¬ 
ta Employers Protective Ass’n v 
Pooge, 272 N.W 806. 66 SD 198. 

39. Or.—State v. Haner, 261 p. 81, 
123 Or. 301. 

40. Mont.—State v. Tyler, 208 P. 
1081. 64 Mont 124 

County deck may not refhse to 
draw warrants ordered to he drawn 
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by the board of county commission¬ 
ers acting under mandate of a dis¬ 
trict court, whose judgment was held 
invalid in another proceeding—State 
V Tyler, supra. 

Curative statute 

Sess L 1921 c 239 § 4, providing for 
payment by counties for work done 
under the land classification act, 
which had been held unconstitutional, 
obviated the eflfect of the decision de¬ 
claring the act unconstitutional, so 
that a county clerk may not refuse 
to draw warrants to pay for work 
done under the act on the ground 
that it was held unconstitutional — 
State v. Tyler, supra. 

41. ]Sr.T.--People V. Dyon, 136 NT. 

S 634, 77 Misc. 877, affirmed 138 

NT.S 973, 164 App.Div. 266. 

43. Ohio—State v. Auditor, 1 NB. 

209, 43 Ohio St. 311. 

43. IlL—-People v. Klokke. 92 Ill. 

134. 

44. W.Va—State v. Melton, 67 SB. 

729, 62 W.Va. 263. 

Order written, in pencil is void, 
where statute requires it to be print¬ 
ed or written in pen and ink—^Bank 
of Enn V Houston County, 6 Tenn. 
App. 638. 

Application of ooostitutionL 

Const.OkL art 10 S 29, prescribing 
that evidence of debt of any county, 
to be valid, must have indorsed 
thereon a certificate signed by a 
certain officer, statmg that the in¬ 
strument IS issued pursuant to law 
and IS within the debt limit, was 
held inapplicable to drainage war¬ 
rants payable by special assessment. 
—^Board of Corners of Pottawatomie 
County, Okl, v. Municipal Securities 
Co., aCLA-OkL. 1 P.2d 294. 
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that orders or warrants drawn on a particular fund 
should specify on their face on what account and 
for what service they are drawn,^5 and that no 
county order or w^arrant should be drawn on any 
fund not properly raised for its payment.'^® In ad¬ 
dition It IS required by statute in some jurisdictions 
that county w'^arrants shall specify the liability for 
which they are drawm and when it accrued,'^* 
the amount levied and appropriated to, and the 
amount already expended of, the fund on which 
they are drawn,48 and that certain warrants and 
orders shall show on their faces that they are pay 
able solely from the fund on which the same are 
drawn.48 While such statutory requirements are 
mandatory, and the omission of the required re¬ 
citals renders a warrant absolutely void,50 so that 
it is incapable of validation by ratification,5^ still 
mere informality is not fatal,52 and if a warrant 
contains the essential statutory requirements an 
invalid or unauthorized stipulation may be disre¬ 
garded, without affecting the validity of the war¬ 
rant in other respects.®^ The entire order of the 
county board or of the fiscal court need not be 
copied and made a part of the w’arrant unless the 
statute so requires,64 Misleading statements should 

45. Ark —liOke v. Tatum, 1 S.W 2d 
554. 176 Ark. 90 

15 C J p 601 note 56. 

Orders 2i^d sufficient to show fund 

on which they were drawn.—^Neal 
Loan & Banking: Co v Chastain, 49 
S.B 618, 121 Ga. 500. 

48. Ga—Sammons v Sturgis, 89 S. 

B 774, 145 Ga 663—Mitchell v. 

Speer, 39 Ga. 56 

47. U S —^Bingham County v Ogden 
First Nat. Bank, Idaho, 122 F 16, 

58 C.C.A 332. 

Idaho—^McNutt v Lemhi County, 84 
P 1064, 12 Idaho 63. 

48l Neb.—^Montpelier Nat. L. Ins 
Co. V Dawes County, 98 NW 187, 

67 Neb 40 

49. Colo—San Juan County v. Oli¬ 
ver, 44 P. 362. 7 Colo.App 516. 

Ill—Coles County v. Goehring, 70 
N.B 610, 209 Ill 142. 

50. Idaho—^McNutt v Lemhi Coun¬ 
ty. 84 P. 1064, 12 Idaho 63. 

16 C.J p 601 note 61. 

5L U.S—^Bingham County v. Ogden 

First Nat. Bank, Idaho, 122 P. 16, 

58 CCA, 332 

58. U.S.—Madison Bond Co. v. Scott 
County, Ark, CC.AArk, 289 P. 87. 

Ga.—Clark v. Eve, 68 SB. 698, 184 
Ga 788. 

Peffig na taLOP. of oiutodlaiL 

Since the custodian of county 
funds is not a party to the warrant, 
which IS only an order on the coun¬ 
ty itself, technical precision in the 
designation of a custodian of county 


not be inserted in the warrant,but the insertion 
of other words beside those m the statutory form 
will not vitiate the warrant, where the prescribed 
words arc there and the other w'ords do not destroy 
their effect •‘*6 Where the statute docs not require 
that the items or a particular description of the 
subject matter of the claim shall be appended to, or 
made a part of, the warrant or order, the court is 
without authority to direct that it shall be done.®^ 
It has been held that a reference in warrants to a 
contract recorded m the minutes of the commis¬ 
sioners’ court made the contract a part thereof.®* 
A w’arrant is not void because it does not show 
on Its face the unexpended balance of the appro¬ 
priation for the purpose for which it was issued,®^ 
or because the words “time warrant" are written 
thereon, w^here such indorsement was used merely 
to indicate that the W'arrant was not presently pay¬ 
able for lack of cash on hand.®0 

Effect of recitals Recitals in warrants are prima 
facie evidence of the truth of the facts stated, 
subject to rebuttal by proof but recitals with re¬ 
spect to acts done, but not required by law% do not 
operate to estop the county as against purchasers 
of the w^arrants 

Nat Bank, 43 P 2d 713, 171 Okl. 
472 

GO. Okl—State, for Use and Benefit 
of First State Bank of Wister, v. 
Board of Com*rs of Le Flore Coun¬ 
ty. 60 P.2d 788, 177 Okl. 470 

61. U.S.—Sabine County. Tex., v. 
Brown-Crummer Inv. Co., C C. A. 
Tex., 76 F.2d 669. 

Farticnalaar raoitals 

Hecitals in warrants that all things 
required to be done precedent to, and 
in the issuance of, the warrants have 
been properly done are prima facie 
evidence of the validity and regulari¬ 
ty of the proceedings antedating the 
issuance of the instruments—^Tyler 
County, Tex., v. Branch-MiddlekaufC 
Inv, Co., CCA.Tex.. 20 F 2d 604. 
Cdurtniotloa. of reoltal 
That warrants recited receipt of 
value meant only that county had 
received value when issued—South¬ 
ern Surety Co v Lalferty, Tex Civ 
App. 43 SW.3d 460, reversed on oth¬ 
er grounds Nacogdoches County v. 
Lafferty, Com App. 61 S W 2d 994. 

68 . Ala.—^Isbell v. Shelby County, 
ISO So 567, 235 Ala. 571. 

PazticTilar recitals 

Recitals in nonnegotiable interest- 
bearing warrants issued by county 
for highway construction purposes 
payable solely ffom county's future 
allotments of state gasoline taxes 
and not operating as a charge on 
I general credit of county, that war- 
I rants had been registered emd that 


funds will not be required in the 
warrant.—Hasty v Marengo Coun¬ 
ty Bank, 89 So 433, 20$ Ala. 280. 

53. U.S—^Franklin County, Ark, v 
Harriman Nat Bank, CCA Ark. 19 
F 2d 182, certiorari denied 48 S.Ct. 
37, 275 U S. 542, 72 L Ed 416 
Stipulation, as to time of paymsot 
That county warrants were made 
payable at a future date, with pro¬ 
vision that all should become due 
and payable, if any of the series 
were not paid when due, did not in¬ 
validate them, although the statute 
provides that warrants shall be pres¬ 
ent promises to pay, as the stipula¬ 
tion as to future payment, If void, 
could be disregarded—Madison Bond 
Co V Scott County, Ark, CCA Ark., 
289 F. 37. 

54- Ky —^Harrison v. Logan Coun¬ 
ty. 110 S.W. 377, 33 Ky.L. 466. 

55. Ala—^Isbell y. Shelby County, 
180 So. 667, 235 Ala. 571. 

56. Mo—Young v, Camden County, 

19 Mo. 309 

57- Pa —Commonwealth v. Moore, 

20 PaDist 147. 

58. Tex.—Southern Surety Co. v. 
Lafferty, Civ App, 43 SW.2d 460, 
reversed on other grounds Nacog¬ 
doches County v Lafferty, Com. 
App., 61 S.W 2d 994 

69. OkL—State, for Use and Benefit 
of First State Bank of Wister, v 
Board of Com'rs of Le Flore Coun¬ 
ty, 60 P 2d 788, 177 Okl 470—Kan¬ 
sas City Southern Ry. Co. v. First 
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Signature and seal. The legislature may proper¬ 
ly require county warrants to be signed and coun¬ 
tersigned by certain named officials,and in sev¬ 
eral states there are mandatory requirements of 
this nature It has been held that a county war¬ 
rant signed by the chairman of the county board 
and afterward signed, and the county seal attached, 
by the county clerk who came into office after the 
chairman signed it, is valid.®® The fact that 
the offices of chairman and secretary of the board 
of highway commissioners who signed reissued road 
warrants were combined in the same person does 
not make the warrants irregular on their face.®® 
County orders not shown to have been counter¬ 
signed by order of the county board are invalid.®^ 

The attaching of the proper seal is essential in 
some jurisdictions,®® but not in others ®® 


Recording or registration and delivery. In some 
states the statutes require a warrant or order to be 
registered,*70 or recorded but it has been held 
that a failure to register does not render the war¬ 
rant void, although it may subordinate its pay¬ 
ment to that of others duly registered."^® 

An order or warrant has no vitality until it 
leaves the hands of the county officials and is de¬ 
livered to the payee or his agent,although it is 
not rendered illegal by the fact that it is issued and 
delivered in another county,^^ or by the fact that 
it is made payable at the countv seat or at a pomt 
outside the state."^® It is the duty of the officer 
drawing a warrant to see that it is delivered to the 
proper person,'^® 


indebtedness represented by warrants 
was a lawfully incurred indebtedness 
which had been audited and allowed 
by groverninff body of county, would 
not estop county from asserting: that 
warrants were payable, only out of 
county's share of gasoline taxes — 
Isbell V Shelby County, supra. 

83. Pa—Commonwealth v, Unangst, 

a Pa.Dist & Co 314. 

1$ CJ p 601 note 67. 

Mlnisttglnl act 

Requirement that county treasurer 
examine records of county board and 
ascertain that county order is war¬ 
ranted and filled up before counter¬ 
signing it merely calls for ministeri¬ 
al act.—Mitchell v. Short, 261 Ill. 
App. 867. 

Deputy county treaaoxer may coun¬ 
tersign county orders in name of 
treasurer notwithstanding statute 
provides that treasurer shall per¬ 
sonally countersign them.—Mitchell 
V. Short, supra. 

Duty of thB county oouptroUev to 
countersign a payroll warrant is not 
affected by a reduction made as to 
such salaries, where the payroll sub¬ 
mitted to the comptroller contained a 
voluntary reduction.—^Kelley v Had¬ 
ley, 16 Pa.Dist. & Co. 518. 

B o peal of statute 

Act GenAssem. March 20, 192S, 33 
St at Lr p 842. creating office of su¬ 
pervising auditor and requiring him 
to countersign warrants drawn on 
the treasurer, was repealed by Act 
March 22, 1924, 83 St. at L. p 1172. 
—W. A. Neal & Son v. Miller, 126 S. 

m 118, 180 S.a 361. 

Ta^—^Leachman v. Board of 
Sup'rs of Prince William County, 
98 8.U. 656, 124 Va. 616. 

15 C.J. p 601 note 68. 

Daartioular provlsliNa 

Code 1904 8 361 provides that every 
warrant to the county treasurer shall 


be signed by the clerk and counter¬ 
signed by the acting chairman of the 
board of supervisors, that no war¬ 
rant shall be issued, except upon 
recorded vote or resolution of the 
board, and to be legal a warrant 
must conform thereto; .and the word 
"*legal,*' as used in reference thereto 
by 859, 860, 863, is the equivalent 
of "lawful*’—^Leachman v. Board of 
Sup’rs of Prince William County, 
supra. 

es. Kan.—Leavenworth County v. 
Keller, 6 Kan. 610^^ 

68. Tenn.—^Macon County v. Dixon, 
100 S.W2d 6. 20 Tenn App. 426. 

87. IlL—People v Prick, 11 N.E.2d 
965, 367 in 446. 

63. Iowa —Springer v. Clay County, | 
35 Iowa 241. j 

69. Ill.—Clark County v. Lawrence, 
63 Ill. 32. 

Tex.—^Parker County v. Courts, 2 
Tex Unrep^Cas. 398. 

TO. Miss.—^Taylor v. Chickasaw 

County, 16 So. 907, 19 So 884, 74 
Miss 28. 

Coimty treasurex to whom war¬ 
rant IS directed for pa 3 rment has du¬ 
ty to register warrant in book to be 
kept for that purpose.—Sindt v. Da¬ 
vis, 61 P.2d 496. 174 Okl. 366. 

Xa Alabama 

(1) It is held that the rules of law 
concermng registration of claims 
against counties were not applicable 
to registration of interest-bearing 
warrants issued by county for high¬ 
way constzoiction purposes payable 
solely from county’s futfure allot¬ 
ments of state gasoline taxes —Isbell 
V. Shelby County, 180 So. 567, 236 
Ala. 671. 

(2) The Mobile county board of 
revenue and road commissioners had 
no authority to contract for rendi¬ 
tion of services before board of re- 
, view relating to appraisal of tax 
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property, and party who rendered 
such services, which were beneficial 
to county, could not compel registra¬ 
tion for payment of warrants issued 
by authority of board of revenue 
and road commissioners —State ex 
rel Towle v. Stone, 181 So. 281, 236 
Ala 82. 

(3) The county treasurer properly 
refused to register a warrant issued 
under a void contract.—Stone v. 
State. 186 So 727, 223 Ala 426. 

71- Iowa—^Polk County v. Sherman. 

68 N.W 662, 99 Iowa 60. 

Miss —Clayton v. McWilliams, 49 
Miss. 311. 

72. Ga.—Neal Loan, etc, Co v 
Chastain, 49 S R 618, 121 Ga. 500. 

73. Miss—^Beckett v. McCasliu, 137 
So. 619, 161 Miss. 667. 

16 C J. p 601 note 61. 

Although signed, pealed, aad. da. 
toohed from warrant book, ready for 
delivery to payee, warrant had no 
vitality until it left hands of coun¬ 
ty officer and was delivered to payee. 
—^Barham v. White, 167 So. 466, 171 
Miss. 808. 

7^ IlL— Claxk. County v. Lawrence, 
63 Ill. 32. 

75. Tex —Allen v. Abemethy, Cxv. 

App, 161 SW. 348. 

78. Ohio.—State v. Billig, 186 N.B. 

605, 104 Ohio St 380 
Degree of oare required 

Where a warrant drawn by a coun¬ 
ty auditor on the county treasury to 
thq payee "or order** shows on its 
face that it is transferable only by 
proper and genume indorsement of 
the payee, the degree of care for 
which the auditor is responsible in 
the delivery of the warrant is only 
that ordinarily used in transactions 
of similar character under modem 

I business rules and customs in the 
transfer and delivery of commercial 
papers—State v. Billig, supra. 
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§ 250. — Assignment and Negotiability 

A warrant is not a negotiable instrument within the 
law merchant, and a transferee takes it subject to de¬ 
fenses; but m most Jurisdictions the warrant is assign¬ 
able so as to enable the assignee to sue thereon, and, m 
case the warrant is invalid, the assignee may recover 
from the assignor without first undertaking to establish 
its validity as against the county. The assignment must 
ordinarily be in writing. A general Indorsement carries 
the title, but it is otherwise where the instrument Is 
indorsed “for collection,or “for account.” 

While It is the rule, even as to those made pay¬ 
able to bearer,that county warrants, certificates, 
and orders are not negotiable instruments78 in the 
sense of the law merchant so as to shut out in the 
hands of a bona fide purchaser inquiries as to their 
validity or to preclude defenses or set-offs which 
could be made to them in the hands of the original 
parties,79 they are subject to those equities only 


which exist between the county and the original 
payee.®^^ Irregularities preceding the issuance of 
warrants, such as letting the contract on which they 
are based, without competitive bidding, etc., cannot 
avail the county against a purchaser of the war¬ 
rants m open market, rel>ing on their recital that 
everything essential had been done;*^ nor can the 
county defend a suit by a purchaser of warrants 
from a contractor to whom they were issued, on 
the ground that the work was defectively perform¬ 
ed, when such work was inspected and accepted by 
the county authorities.®^ On the other hand, it 
has been held that false recitals that the contractor 
to whom the warrants were issued had performed 
the contract did not estop the county to deny li¬ 
ability for payment to purchasers relying on such 
recitals.®® 

Except m some jurisdictions,®^ county warrants 


77. us —Jerome v. Commissioners 
of Rio Grande County. C.CC 0 I 0 ., 
18 F 873, 5 McCrary 639 

CaL—^People v. Gray. 23 CaL 125. 

78. US —Sabine County. Tex. v. 
Brown-Crummer Inv Co., CCA. 
Tex , 76 F 2d 569 

Cal—^A. G Spalding & Bros v Con¬ 
tra Costa County. 65 P2d 620, 12 
Cal App 2d 262. 

Fla.—^Marshall v. State, 102 So 660, 
88 Pla 329 

Mo —^American Employers Ins. Co of 
Boston. Mass., v. Manufacturers |& 
Mechanics Bank of Kansas City. 
$5 S W 2d 174 ; 229 Mo App. 994. 

Or—^Multnomah County v. First Nat. 
Bank, 50 P.2d 139, 161 Or 842. 

Tenn.—^Macon County v. Dixon et al, 
100 SW.2d 6, 8, 20 Tenn.App, 426, 
citing Corpus Juris —^Bank of Enn 
V. Houston County, 6 Tenn.App. 
638, 646, citing Corpus Juris. 

Tex.—Nacogdoches County v. Iralter- 
ty, Com App, 61 S W 2d 994, re¬ 
versing Southern Surety Co. v. 
LalCerty, Civ-App, 43 S ■W.2d 460— 
Ashby V James. Civ.App., 226 S.W, 
732. 

16 C J. p 602 note 75. 

79. US —Scott County. Ark., v. Ad- 
vance-Rumley Thresher Co. C C 
A-Ark., 288 F 739. 

Ark—McGregor v. Miller. 293 SW. 
30, 173 Ark 459. 

CaL—^First Nat. Bank v. Ball. 266 
P 604. 90 CaLApp 709. 

Ga.—Continental Trust Co. v. Butts 
County, 97 S E. 679, 148 Oa. 628 

Ky.—Harlan County v. Howard, 66 S. 
W 2d 366. 246 Ky. 791. 

Minn.—Kalman v. Grant County. 209 
N.W. 638, 167 Minn. 458, 

Miss.—Cleveland State Bank v. Cot¬ 
ton Exch Bank, 81 So. 170. 119 
Miss. 868. 

Mo—^American Employers Ins. Co. of 
Boston. Mass., v. Manufacturers & 


Mechanics Bank of Kansas City, 85 
SW2d 174, 229 Mo App. 994 
Mont.->--State v Belles, 238 P. 586, 
74 Mont. 54 

Tenn—Macon County v. Dixon, 100 
S W 2d 6, 20 Tenn App 426—^Bank 
of Enn V Houston County, 6 Tenn 
App. 638 

Tex —^Lasater v Lopez. 217 S W. 373, 
110 Tex. 179, affirming. Civ App.. 
202 SW 1039—^Nacogdoches Coun¬ 
ty V Lafferty, Com App, 61 S W 2d 
994. reversing Southern Surety Co 
V Lafferty, Civ.App., 43 S.W 2d 
460—^De Witt V Kent County, Civ. 
App, 109 S.W.2d 348, error dis¬ 
missed—^Hidalgo County v. Haney, 
Civ.App., 67 S.W 2d 409, error dis¬ 
missed. 

Wash —^Adams County v. Ritzville 
State Bank, 281 P. 332. 154 Wash 
140. 

16 C J p 602 note 75 

Sheve oasL be no iuooeat holdeo* of 
paper issued by county without pow¬ 
er or in violation of law.—^Harnman 
Nat. Bank v. Pope County, 292 S.W. 
379, 173 Ark. 248. 

XTotioe 

Face of county warrant is notice 
to holder that validity thereof de¬ 
pends on legality of issue.—Karri- 
man Nat Bank v. Poi>e County, su- 
pra. 

AU defenses available to snoh in- 
straiBUNits are available to county.— 
Multnomah. County v. First Nat. 
Bank. SO P.2d 129. 151 Or. 342. 

Wanaats in favor of IKotltioiis per- 
sons, secured through fraud, were at 
all times void, notwithstanding good 
faith of purchaser—^Adams County 
V Ritzville State Bank. 281 P. 332, 
154 Wash. 140. 

Wanants drawn on apeoial fond 
and indorsed ‘‘not paid for want of 
funds” are not negotiable instru¬ 
ments under the law merchant.—Car- 
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dozo V. Fawcett, 196 NW. 809. 168 
Minn 57. 

If Indebtedness was unlawful, the 
defense can be made in suit on the 
warrant even in the hands of a bona 
fide purchaser for value.—Cleveland 
State Bank v Cotton Exch. Bank. 81 
So 170, 119 Miss. 868. 

Master wazzaat Issued by county 
auditor against county treasurer, and 
payable to bank from which county 
sought to obtain loan for payment of 
old age pensions, became an orig¬ 
inal debt as between bank and coun¬ 
ty. and warrant would be subject 
only to such defenses as any other 
similar obligation Issued by county. 
—Multnomah County v. First Nat, 
Bank, 50 P 2d 129. 151 Or. 342U 

80- S.C.—Palmetto Nat. Bank v. 
Lexington County. 84 S.BL 1006. 100 
S.C. 4r62 

Tenn.—^Macon County v. Dixon. 100 
S.W2d 6. 20 Tenn.App. 425. 

8L US—^Tyler County, Tex., v. 
Town, C.C.A.Tex. 23 P.2d 371. cer¬ 
tiorari denied 49 S,Ct. 9. 278 U.S. 
601. 73 UEd. 530. 

8^ U S.—^Madison Bond Col t. Scott 
County. Ark.. C.C.A.Arfc.. 289 P. 
37. 

83. Tex.—Nacogdoches County v. 
Lafferty, ComJLpp.. 61 S.W.2d 994, 
reversing Southern Surety Co. v. 
Lafferty, Civ.Api>.. 43 S.W.2d 460. 

84. In. Alabasna 

<l) A county warrant is not as¬ 
signable so as to be made the found¬ 
ation of an action at the suit of a 
transferee.—^Troy Nat. Bank v. Rus¬ 
sell County. D.C.Ala.. 291 P. 185—^15 
CJ. p 602 note 77. 

(2) Proposed interest-bearing coun¬ 
ty warrants payable out of gaaollxie 
fund derived monthly from state for 
public highway construction are nour- 
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are assignable^s so as to invest the assignee with 
the rights and remedies of the assignor as to col¬ 
lection and suit,S® provided such assignment be 
made in the form prescribed by statute,and a pur¬ 
chaser from another than the rightful owner takes 
only the rights that such owner has parted with,^^ 
except when the owner, by his acts, is estopped to 
assert ownership as against the purchaser.^^ 

Where there is a failure of consideration for 
the transfer because of the invalidity of the war¬ 
rant or other reason the assignee may recover from 
his assignor,90 unless he had notice of the invalidi¬ 
ty,91 without first undertaking to establish the va¬ 
lidity of the warrant as against the county ,92 
but he is not entitled, by virtue of the assignment, 
to have title to the property for which the warrant 


was given divested out of the* county and vested 
in him or in the assignor as trustee for his bene¬ 
fit.® 9 Where the warrant is void, an indorser there¬ 
of is liable as an onginal obligor.®^ 

As a general rule the written assignment or in¬ 
dorsement of the payee is essential to the valid as¬ 
signment of a county warrant which will vest the 
legal title in the assignee ;®5 but a parol assignment 
and delivery has been held sufficient,®® and the 
equitable title may pass by a sale and mere deliv¬ 
ery,9*^ or by an indorsement in blank.98 A warrant 
payable to bearer is transferable by mere de¬ 
livery,®® as it also is when it is assigned to a cer¬ 
tain person or bearer.^ 

Where a definite contract for the sale of war¬ 
rants leaves only customary details, well-known to 


negotiable —^Herbert v. Perry, 177 So, 
561, 235 Ala 71 

85. US—^Madison Bond Co v. Scott 
County, Ark., C.CAArk., 289 P 37. 

Pla.—Marshall v. State. 102 So. 660. 
88 Fla 329. 

Iowa—Simmons v Talham, 261 N.W. 
484, 219 Iowa 1407 

Tenn—Mason County v. Dixon, 100 
S.W2d 5, 8, 20 TennApp 426, cit¬ 
ing Ootims inaitt —^Bank of Brin v. 
Houston County, 6 Tenn.App. 688, 
646. citing Coorptui JTnziil. 

Tex-Southern Surety Co v I»af- 
ferty, CivApp, 43 SW.2d 460, re¬ 
versed on other grounds Nacog¬ 
doches County V LaflCerty, Com 
App , 61 S.W 2d 994 
16 CJ. p 602 note 78, p 678 note 78. 
Saultable ULtersst in proceeds 

Where transferor of drainage war¬ 
rant executed and delivered to trans¬ 
feree instrument whereby he agreed 
that warrant should draw interest 
and that he would look after collec¬ 
tion of warrant and guarantee pay¬ 
ment thereof with interest, trans¬ 
feror’s remote assignee was not to 
have any equitable interest in pro¬ 
ceeds of warrant as against persons 
to whom transferee transferred war¬ 
rant—Simmons v. Tatham, 261 N.W. 
484, 219 Iowa 1407. 

86. Fla—Gulf Life Ins Co. v. BUlls- 
borough County, 176 So 72, 129 
Fla. 98 

Ky—^Harlan County v. Howard. 66 
S W 2d 866, 246 Ky 791 
Okl—^Harbaugh v,. Walker, 62 P2d 
626. 178 Okl. 280. 

Tenn.—^Bank of Brm v. Houston 
County, 6 TennApp. 638. 

Tex.—Shelby County v. Caldwell, 
CIV.APP. 48 S.W.2d 761. 

16 C.J p 602 note 78. 

QnaiLtHm marnlt 

Assignee of county commissioners’ 
warrant for fees of architect design¬ 
ing courthouse and jail held entitled 
to recover reasonable worth of archi- 
ll^t’s services from county on quan¬ 


tum meruit—^Martin County v. Han¬ 
sen. 149 So 616, 111 Fla. 40. 

87- Mo—^Isenhour v Barton Coun¬ 
ty, 88 S W. 769, 190 Mo 168 
16 C J p 602 note 79 

88. Minn—Cardozo v. Fawcett, 196 
N.W 809, 168 Mmn 67 

89. Ga.—^Lilly v Citizens* Bank & 
Trust Co, 162 SB 639, 44 GaApp 
653. 

Okl—^Harbaugh v Walker, 62 P.2d 
626, 178 Okl. 280 
Acts craatizig estoppel 
Payees of warrants drawn by 
county cljerk on county treasurer on 
highway fund who unqualifiedly in- 
j dorsed and delivered warrants to 
bank for collection were estopped to 
claim ownership as against county 
treasurer with whom bank pledged 
warrants without authority, to se¬ 
cure county deposits, where county 
treasurer received warrants in good 
faith, for value, before maturity and 
without notice of any defect of title, 
notwithstanding warrants were not 
accompanied by certificate of cashier 
that bank was legal owner thereof 
as required by statute, such statute 
being directory, not msEndatory.— 
Harbaugh v. Walker, supra. 

Acts not creatliig ostoppel 
Although the indorsement of the 
payee on county warrants drawn on 
a special fund and indorsed by the 
treasurer, “Not paid for want of 
funds,” made them transferable by 
delivery merely intrusting them to 
an agent for collection is not such 
conduct on the part of the owner as 
will estop him from reclaiming them 
from a purchaser from such agent — 
Cardozo v. Fawcett, 196 N.W. 809, 
158 Minn. 67. 

9a Ga.—^W. A. Neal & Son v Can¬ 
dler, 178 SB 285, 180 Ga 89, .af- 
firmmg Candler v W. A. Neal & 
Son, 168 SB. 265, 46 GaApp 626, 
conforming to answers 168 S-B. 
264, 176 G€U 511. 
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Idaho—^Milner v Pelham, 166 P, 674, 
30 Idaho 594. 

15 C.J p 692 note 80 
Becovezy of face value 
Indorsee of county order could re¬ 
cover from indorser face value, un- 
diminished by proof that indorsement 
was made for less than face value. 
—Candler v W. A Neal & Son, 168 S 
E 266, 46 Ga App. 625, conforming to 
answers 168 SB 264, 176 Ga 511, 
and affirmed, W A. Neal & Son v. 
Candler, 178 SB. 285, 180 Ga 89 
91. Idaho—Libby v. Pelham, 166 P. 

576, 30 Idaho 614. 

Notice of want of authoxity 
Where wife purchased through the 
agency of her husband, a county 
commissioner, county warrants, she 
had presumptive knowledge that 
county treasurer would be without 
authority to pay them, and hence 
was in no position to claim that 
there was no consideration—^Libby 
V. Pelham, supra, 

98. Neb—Walsh v Rogers, 18 N. 
W. 136, 16 Neb 309. 

93. Tex —Rogers Nat Bank v Man- 
on County, CivApp, 181 S.W. 884. 

94. Tex.—^Toole v Hemphill First 
Nat Bank, Civ.App, 168 S.W 423. 

95b U S.—U. S. V Macon County Ct, 
CCMo., 45 F 400. 

15 C.J. p 602 note 84 

96. Tex.—Shelby County v. Cald- 
weU, CivApp., 48 S.W.2d 761. 

97. Ill.—Garvin v. Wiswell, 83 Ill. 
215. 

Tenn.—^Bank of Enn v. Houston 
County, 6 TennApp 638. 

96. Mo.—Craig v. Mason, 64 Mo. 
App. 342. 

99. U.S.—Scott County, Ark. v Ad- 
vance-Rumley Thresher Co., C.C. 
A.Ark., 288 F. 739 

15 C J p 602 note 85. 

1. Iowa—^McCormick v. Grundy 
County, 24 Iowa 882. 
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both parties, to be supplied, there is a meeting of 
the minds of the parties on the essentials necessary 
to a binding contract,^ and such contract cannot 
be avoided by the refusal of one of the parties to 
execute a formal written contract,^ In the absence 
of a course of dealing between the parties au¬ 
thorizing It, a county treasurer pays a warrant in¬ 
dorsed by one assuming to act as agent of the payee 
at his peril as to the authority of the agent to make 
the indorsement.^ While a general indorsement 
of county certificates of indebtedness carries title 
thereto,5 a certificate indorsed “for collection,’* for 
“collection only,” “for account,” or for “colleetion 
and returns,” remains the property of the indorser.® 


§ 251. -Surrender for Examination, Re¬ 

demption, Reissue, or Funding 

The legislature may authorize county fiscal officers 
to Issue an order calling in warrants for redemption, 
funding, reissue, cancellation, or any other lawful pur¬ 
pose. The proceeding is special, and the statutory re¬ 
quirements must be strictly complied with. Warrants 
issued to retire outstanding warrants are subject to the 
defenses available against the originals. 

A State legislature may, and by some statutes 
does, authorize the proper fiscal officers of a county 
to issue an order calling in county warrants for re¬ 
demption, funding, cancellation, reissue, examina¬ 
tion, classification,'* or for any lawful purpose,® 
on the giving of proper notice of such order.® An 


2. us —^Brown-Crummer Co v. W 
M. Kice Const. Co, CCA.Tex, 286 
F 673, certiorari denied 43 S Ct 
520. 262 US 742, 67 LEd 1210 

Kan —^Texas Bridge Co. v. Brown- 
Crummer Inv. Co, 231 P. 1042, 117 
Kan 359 

Biglits of parties 

(1) Where defendant agreed to 
purchase "Texas securities in large 
and small amounts,*’ and acquiesced 
In arranging the maturities and oth¬ 
er details of warrants, and acknowl¬ 
edged their legality, defendant was 
held not Justified in refusing to pur¬ 
chase them because of name by 
which denominated —^Texas Bridge 
Co. V. Brown-Crummer Inv. Co, su¬ 
pra 

(2) Where buyer originally con¬ 
tracted to buy county warrants at a 
certain price, and later declined on 
ground it could not afford to make 
such investment, seller was held jus¬ 
tified in selling the warrants at best 
price obtainable, and entitled to re¬ 
coup Its damages from buyer.—Texas 
Bridge Co v Brown-Crummer Inv, 
Co. supra 

(8) Buyer refusing to buy war¬ 
rants was not entitled to notice of 
time and place of their sale in the 
market.—Texas Bridge Co. v Brown- 
Crummer Inv Co., supra. 

3. U.S.—^Brown-Crummer Co v. W. 
M. Rice Const Co, C-CATex,, 285 
F 673, certiorari denied 43 SCt. 
520, 262 U.S. 742. 67 LEd, 1210. 

Tiolation of contract a quastioa. for 
yaxy 

The question whether plaintiff had 
violated a contract for sale of coun¬ 
ty warrants to defendant before its 
breach by defendant by refusing to 
accept and pay for further warrants 
tendered thereunder was held prop¬ 
erly submitted to the jury—^Brown- 
Crummer Co. v. W. M. Rice Const. 
Co., supra 

^ Ohio.—State v. Lewis, 6 Ohio S. 
& C.P. 221, 4 Ohio NP. 176. 

U.S.—Nyssa-Arcadla Drainage 


Dist. V. First Nat. Bank, DC Or. - 
3 F 2d 648 

6 . US —^Nyssa-Arcadia Drainage 

Dist. V First Nat. Bank, supra. 

7. Ark —^U S Sanitary Specialty 
Co V Pike County. 113 SW2d 
1090, 196 Ark 724—Martin v State, 
286 SW, 873. 171 Ark 576—A. 
L Greenberg Iron Co v. Wood. 
240 SW 1074. 153 Ark 371. 

15 C J p 603 note 90 
Boad wazraats held ‘‘cottnty’’ war. 
xraats 

(1) Road warrants are “county** 
warrants within statute authorizing 
calling in of county warrants for 
cancellation or reissue.—W’llkes v. 
Bank of Augusta & Trust Co, 260 S 
W. 398, 163 Ark 455—A L Green¬ 
berg Iron Co V. Wood, 240 S W. 1074, 
153 Ark 371. 

(2) Warrants drawn on county 
highway "turnback** fund are “out¬ 
standing warrants of said county’* 
within statute authorizing county 
court to call such warrants in for 
cancellation—^U S. Sanitary Special¬ 
ty Corporation v. Pike County, 113 
SW2d 1090, 196 Ark. 724 

Good faith in relMOing warzBots 
Issuance of reissued county road 
warrants to persons then holding 
original warrants, who were not 
original owners thereof, many of 
which reissued warrants represented 
a grouping of ongnnal warrants, did 
not cast any substantial suspicion 
on good faith of men who reissued 
[ warrants —Macon County v. Dixon, 
100 SW2d 6, 20 TennApp 426. 
Beftmding woszoBts htid valid 
At the time forty thousand dollars 
of refunding road and bridge war¬ 
rants were issued, commissioners* 
court had the power to levy a maxi¬ 
mum tax rate of fifteen cents on the 
one hundred dollar valuation of the 
county’s taxable property for road 
and bridge purposes, and orders of 
the commissioners* court, providing 
for annual payment of interest and 
sinking fund on outstanding bonds 
and refunding warrants, had set 
aside twenty-three cents against the 
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road and bridge tax for such purpose, 
but the levy of the maximum rate of 
fifteen cents was then more than suf¬ 
ficient annually to raise enough to 
satisfy the interest and redemption 
fund required for bonds and war¬ 
rants, including the forty thousand 
dollar issue It was held that a 
finding that the forty thousand dol¬ 
lar issue could have been legally is¬ 
sued by the county was warranted, 
as the commissioners* court was au¬ 
thorized to revise or modify prior 
orders fixing tax rates for interest 
and sinking fund for issues of bonds 
and warrants, and such revising or¬ 
der would relate back and become 
part of each issue of indebtedness 
—Grimes County v. TV. L. Slayton & 
Co., Tex.Civ App., 262 S W 209 

New ordeirs held iavaSid 

The first orders issued by a coun¬ 
ty commissioner of roads and reve¬ 
nues in payment for material bought, 
being binding on county, new or¬ 
ders issued by the commissioner to 
seller’s agent on understanding that 
first orders will be returned to com¬ 
missioner. which was not done, were 
f void.—Continental Trust Go v Butts 
County, 97 S.E. 679, 148 Ga. 623. 

a. Ark—Cole v. Schoonover, 174 S. 

W. 539, 117 Ark. 264. 

15 C.J. p 603 note 91. 

9. Ark.—Good Roads Machinery Co. 

V Cox, 212 S W. 87, 139 Ark. 29. 

15 C J. p 603 note 92 

Sufflolemey of proof of sexvioe 

Sheriffs return reciting in detail 
proper service of notice calling in 
county warrants for cancellation and 
reissuance in the manner provided 
by statute, under Kirby Dig S§ 1176, 
4923, was sufflcient proof of service, 
notwithstajiding accompanying affi¬ 
davit of publication by publisher of 
newspaper, instead of “editor, pro¬ 
prietor, manager or chief account¬ 
ant,” as required by 5 4924. such af¬ 
fidavit not being sole evidence of 
publication, and not being inconsist¬ 
ent with shenlTs return—Good 
Roads Machinery Co. v. Cox, supra. 
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order calling- in warrants for reissue gives the coun¬ 
ty court jurisdiction to cancel thern;^® but the can¬ 
cellation of a properly issued warrant which was 
obtained from the holder and retained under false 
pretenses is invalid.ii 

The proceeding for calling in county warrants 
is a special one, not according to the course of the 
common law,^® and the statutory requirements must 
be strictly complied with in order to bar the hold¬ 
ers of county warrants from asserting rights there- 
under.is There is no presumption in favor of the 
regularity of such proceedings,but the record it¬ 
self must affirmatively show that the statutory re¬ 
quirements were complied with.^S In such proceed¬ 
ings the county court is not authorized to review its 
former judgments in regard to mere errors m the 
allowance of claims it can reject warrants only 
where there was no authority to make the allow¬ 
ance, or where it was obtained by fraud and, in 
the absence of an affirmative showing to the con¬ 
trary, It must presume that an appropriation which 
was essential to the validity of a warrant was 
made.^S An order made under a statute authoriz¬ 
ing the county court ‘'annually^* to call in warrants 
for cancellation or for reissue need not recite that a 


similar order has not been made within the year;i8 
and a holder of only one class of county obligations 
has no standing to object that the order for their 
surrender also, without authority of statute, calls 
for the surrender of other classes of obligations.^® 
In one state it has been held that warrants not 
presented after due notice of an order calling them 
in no longer exist as debts against the county, and 
such failure to present constitutes a good defense 
to an action thereon, in the absence of a sufficient 
excuse for such failure;2i and in such state the 
holder is barred from the collection of the warrant 
thereafter without any declaration of that fact by 
judgment of the court .22 In another state it has 
been held that while the legislature of a state can¬ 
not require the creditors of a county to surrender 
their evidences of indebtedness and accept new ones 
different in terms from the old, it may refuse to 
provide funds to pay any portion of the old indebt¬ 
edness unless the creditors will accept new evidence 
in place of the old^s in still another state it is 
held that failure to present warrants for reexamina¬ 
tion, as required by an order duly published, is no 
defense to payment of the warrants.^^ County war¬ 
rants are not negotiable instruments in the sense 


10 . Ark —Covington v Johnson 

County, 289 SW. 82S, 172 Ark. 442 

11. Okl —^Board of Comers of Ste¬ 
phens County V Oklahoma Trac¬ 
tor & Eauipment Co., 80 P.2d 638, 
183 Okl 143. 

OonceUatiosi. held InvaUd 
A county highway fund warrant 
which was properly issued for sup¬ 
plies could not be canceled by the 
county board because it overdrew the 
one-third part of the county high¬ 
way fund allotted to the commis¬ 
sioner in whose charge the supplies 
were placed, after county clerk ob¬ 
tained warrant under pretext of get¬ 
ting It cashed, and thereafter kept It. 
«Board of Com’rs of Stephens Coun¬ 
ty V. Oklahoma Tractor & Equipment 
Co., supra. 

IX Ark —^Haltom v. Craighead Coun¬ 
ty. 196 S.W. 364, 129 Ark, 207— 
Gibney v. Crawford, 9 S.W. 309, 61 
Ark 34 

13. Art—^Austin Western Boad Ma¬ 
chinery Co v. Blair, 82 S.W.2d 628, 
190 Ark. 996—^Haltom v, Craighead 
County, 196 S.W. 364, 129 Ark. 207. 
Ordar smst be made "by oouiLty 
oonxt, not by county judge, and must 
be spread on record.—Covington v 
Johnson County, 289 S.W. 826, 172 
Ark. 442. 

14L Art—Austin Western Boad Ma^ 
chinery Co, v Blair, 82 S W.2d 628, 
190 Ark. 996. 

16 C.J. p 603 note 96. 

lA. Ark.—Austin Western Boad Ma^ 


chinery Co. v Blair, supra—^ECal- 
tom V. Craighead County, 196 S.W 
364, 129 Ark. 207. 

Becord Immffloiettit 

County judge's Indorsement on 
face of county warrants, "Canceled 
as fraudulent," does not show that 
county court ordered warrants can¬ 
celed.—Covington v Johnson County, 
289 SW. 326, 172 Ark. 442. 
le. Ark.—^TT. S. Sanitary Specialty 
Corporation v. Pike County, 113 S 
W.2d 1090, 196 Ark 724—Woodruff 
County V, Boad Improvement Bist. 
No. 14, 262 SW 980, 159 Ark. 374. 
15 C J. p 608 note 97. 

VnautboKised ooUataral attack 
A proceeding by the county court 
to call in outstanding warrants for 
cancellation and reissuance, wherein 
warrants were canceled and reissu¬ 
ance refused, is one to review for 
errors the judgment of the county 
court in making the allowance of the 
warrants, and it is therefore an un¬ 
authorized collateral attack on such 
judgment—Woodruff County v. Hoad 
Improvement Bist No. 14, supra. 

17- Ark.—U. S. Sanitary Specialty 
Corporation v. Pike- County, 113 S 
W.2d 1090, 196 Ark. 724—Martin v. 
State, 286 S.W. 878, 171 Ark. 676— 
Woodruff County v. Boad Improve¬ 
ment Dist No. 14, 262 S.W. 930, 
169 Ark. 374. 

15 C.J. p 608 note 98. 

18. Ark—A. Li. Greenburg Iron Co 
V. Dixon, 192 S.W. 879, 127 Ark. 
470. 


19. Ark —Chicago, etc, R Co. v. 
Perry County, 112 S.W. 977, 87 Ark. 
406—Tell County v. Wills, 103 S 
W. 618, 83 Ark. 229 
ao. Ark—^Tell County v. Wills, su¬ 
pra. 

21. Ark—^Austin Western Boad Ma¬ 
chinery Co. v. Blajir, 82 S.W.2d 628, 
190 Ark. 996. 

15 C.J. p 603 note 3. 

Betentloa in Clerk's oiSoa 

(1) County warrant not presented 
for cancellation and reissue pursu¬ 
ant to county court order duly post¬ 
ed and published, was barred by such 
court's subsequent order directing 
county clerk to reissue warrants pre¬ 
sented, although never delivered to 
payee, in absence of showing that 
county judge's attention was called 
to warrant's existence or retention 
in clerk’s office or excuse for failure 
to do so—^Austin Western Boad Ma¬ 
chinery Co. V. Blair, supra 

(2) But where warrants were In 
the hands of the county clerk and 
the county court directed him not to 
deliver them to the assignee, it can¬ 
not be said they were not presented 
for reissuanca—Woodruff County v. 
Boad Improvement Dist. No 14, 262 
S.W. 930, 169 Ark. 374, 

22 . Ark—Cole v. Schoonover, 174 S. 
W. 639, 117 Ark. 254 

23. Cal.—^People v. Morse, 43 Cal. 
634. 

15 C.J. p 604 note 5. ’ 

24. Fla.—^Bay v. Wilson, 10 So. 618, 
29 Fla. 842, 14 D.B.A. 778. 
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of the law merchant, as previously stated supra § | 
250, and the cancellation of such warrants and sub- ’ 
stitution of others therefor does not change their 
character.26 Warrants issued to retire outstanding 
warrants are subject to any defense applicable to 
the originals,26 and, if some of the original war¬ 
rants were invalid, the new warrants are invalid to 
the same extent.27 

An authorized county officer may agree with a 
dealer in county scrip, upon sufficient consideration, 
to issue bonds and redeem all warrants held or ac¬ 
quired by such dealer.28 Where warrants evi¬ 
dencing county indebtedness are superseded by fund¬ 
ing bonds the creditor may sue to compel pay¬ 
ment from the proceeds of the bonds, although the 
warrants are not due,29 and the county treasurer 
could not lawfully use the proceeds for other pur- 
poses.26 Where a county undertakes to fund its 
outstanding indebtedness into bonds, and on issu- 
mg such bonds, payable to bearer, takes up, cancels, 
and destroys the warrants evidencing such indebted¬ 
ness, and the bonds are bought in the open market, 
and are afterward repudiated by the county, and 
are held by the court to be void for want of power 
in the county at the time, to issue them, the pur¬ 
chaser of the bonds for a valuable consideration, 
on offenng to surrender them to the county, is en¬ 
titled to be subrogated to the rights of the original 
holder of the warrants.2i So also where county 
warrants, valid, but lacking a necessary recital, are 
delivered up in exchange for new warrants which 
prove to be void, the holder can compel a return of 
the original warrants and their reformation by in¬ 
serting the necessary recital,22 and an assignee of 


one of the void warrants is entitled to the same re¬ 
lief 23 However, the owner of parish warrants who 
surrenders them to the parish in exchange for 
bonds of the parish which prove to be void acquires 
no right of action for damages against the parish 
because the warrants had been destroyed by the 
parish to the knowledge and with the tacit consent 
of the owner.24 

Interest, Where interest on county warrants is 
forbidden, see infra § 255, a statute authorizing the 
payment of interest on reissued warrants is inval¬ 
id ;22 and where warrants illegally provide for in¬ 
terest It is the duty of the county court, on pres¬ 
entation of such warrants for reissuance, to order 
a reissuance to the extent that they were valid 
claims against the county.26 

Appeal. A party holding a warrant may appeal 
from an order of the county court rejecting and 
canceling warrants.®*^ 

§ 252. -Payment in General 

a. Authority and duty to pay 

b. Mode and effect of payment 

a. Authority and Duty to Fay 

It IS generally the duty of a county treasurer to 
pay an order or warrant issued by the constituted au¬ 
thorities; but he should refuse to pay warrants which 
he knows or has reason to believe are Invalid. A pro¬ 
vision in a warrant for attorney's fees on default has 
been held invalid. 

Ordinarily it is the duty of a county treasurer to 
pay an order or- warrant issued by the constituted 
authorities,22 regardless of how long the same may 
have been issued and outstanding ;22 and he will be 


2B. Ark —^Harriman Nat, Ba nk v. 
Pope County, 292 S W. 379, 173 
Ark. 243. 

36. US—Scott County, Ark., v. Ad- 
vance-Rumley Thresher Co., C.C 
A.Ark, 288 F 739. 

27. US—^Powell, Garard & Co. v 
Brath County, Tex, C C.A.T6X.. 274 
P. 306, certiorari denied 42 SCt,, 
67. 257 U.S 646, 66 KEd. 414. and 
Brath County, Tex. v. Powell, 
Garard & Co, 42 S.Ct. 56. 257 U. 
S. 645, 66 LBd. 414. 

28. Ark—^Martin v. State, 286 S. 
W. 873, 171 Ark. 576. 

OonjddemtloiL snflldeait 
Where county scrip was worth not 
more sixty cents on the dollar, 

an agreement of county Judge with 
scrip dealer to issue bonds and re¬ 
deem at seventy-five cents on the 
dollar all warrants held and acquired 
by dealer is supported by sufficient 
consideration.—Martin v. State, su¬ 
pra. 


29. Ky —Broadway Nat. Bank v. 
Hargis, 23 S.W.2d 606, 232 Ky. 828 

30. Ky.—^Broadway Nat. Bank v. 
Hargis, supra. 

31- US.—^Board of Corners of Kear¬ 
ney County V Irvine, Kan., 126 P. 
689, 61 C.C.A. 607, modifying, C.C., 
114 P. 518, and certiorari denied 24 
SCt. 861, 192 U.S. 607, 48 L.Bd. 
585 

82. Ark.—Goldsmith v. Stewart. 45 
Ark. 149. 

33. Ark.—Goldsmith v. Stewetrt, su¬ 
pra. 

34. La.—O'Connor v. Bast Baton 
Rouge Parish, 31 I«a.Ann. 221. 

35. Ark—Quinn v. Reed, 197 S.W. 
16, ISO Ark. 116. 

Statate held InvaUd 

Act Gen Assem.1917, providing that 
county court of P county may call 
in warrants for reissuance payable 
to bearer at future date, and may 
pay parties accepting reissued war¬ 
rants sum representing value of in¬ 
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dulgence in waiting for payment, was 
violative of Const art 16 8 1, pro¬ 
viding that county bonds alone shall 
bear interest—Quinn v. Reed, supra. 

36, Ark,—^McKinney v. Pirst Nat. 
Bank, 238 SW. 629, 152 Ark. 403 

37, Ark.—Covington v. Johnson 
County, 289 S.W. 326, 172 Ark. 442. 
Aasigiiees of wasrants are proper 

parties to prosecute an appeal from 
an order of the county court refus¬ 
ing reissuance.—Woodruff County v. 
Road Improvement Bist. No. 14, 252 
SW. 930, 169 Ark. 374. 

3Si La.—State ex rel. Guion v. 

Chauvin. 85 So. 645, 147 La 703. 

15 C J. p 604 note 16 
Action against treasurer for refusal 
to pay see infra 8 256 a 

39. Ark.—^Howell v. Hogins, 37 Ark. 

110 . 

Waxmat Istmed before begtnntnng of 
taona of office 

County treasurer having moneys 
belonging to partlciOar .fund must 
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protected in making the payment, where the war¬ 
rant is proper on its face, and he is without knowl¬ 
edge of Its fraudulent or illegal character.^® Where 
the warrant is payable out of a specific fund, it is 
the treasurer’s duty to pay it if he has such funds 
applicable to the demand.^! Pa 3 mient by the treas¬ 
urer of a fraudulent warrant does not vest title nor 
right to possession of the money in the payee, 
and a county may recover money paid to a bank 
on warrants drawn in favor of fictitious persons and 
indorsed by the bank Sometimes a retrospective 
statute provides for the payment of warrants which 
have been issued in good faith for improvements of 
which the county has had the benefit^^ 

A treasurer can be compelled to pay only such 
warrants as are founded on orders of the board of 
supervisors for the payment of demands legally 
chargeable against the county and allowed by the 
board,^5 and he may and should refuse to pay war¬ 


rants not passed upon by the county board,or 
warrants in excess of the amount of the fund le¬ 
gally available for payment,^'^ or warrants illegal on 
their face, or known by him to have been drawn for 
claims not authorized by law, or for expenditures 
bej’ond the power of the board to incur,-48 
does pay them he does so at his own risk ^9 A war¬ 
rant cannot lawfully be paid unless the appropria¬ 
tion therefor has been made,®® nor is the holder of 
a warrant, under an order appropriating in advance 
money necessary to make a purchase and authoriz¬ 
ing such purchase, entitled to pa 3 ntnent of the war¬ 
rant unless it is shown that the purchase was ac¬ 
tually made.®i Where a warrant has been canceled, 
or an order for a warrant has been rescinded, the 
treasurer has no authority to pay it, and does so 
at his peril but if the county, in addition to 
pleading payment after cancellation of the warrant, 
also claims that it was not indebted to the payee 


pay warrant drawn on that fund 
when presented, although drawn pri¬ 
or to beginning of terra—^^tna Cas¬ 
ualty & Surety Co of Hartford, Conn 
V Board of Supers of Warren Coun¬ 
ty, 168 S.E. 617, 160 Va 11. 

4CK Ky.—^Breathitt County v Cock¬ 
rell, 63 SW2d 920, 250 Ky. 743, 92 
A.LB. 626 

15 C.J. p 515 note 16, p 604 note 17 
Treasurer is mere dtsbursiiig of- 
Hoer without power to auestion fiscal 
court’s authorization of warrant, ex¬ 
cept when illegality appears on face 
of warrant or warrant or statutory 
record shows that payment will ex¬ 
ceed funds levied for year or coun¬ 
ty’s constitutional debt limit, and 
that warrant was not drawn for 
governmental purposes —^Breathitt 

County V. Cockrell, supra 

41. N C—^Martin v. Clark, 47 S.E. 
397, 135 NC 178. 

42. NT—^People v. NeflJ, 106 NT.S 
747, 122 App.Eiv. 135, aifirmed 83 
NE 970, 191 N.T 210 

48. Wash.—Adams County y. Ritz- 
ville State Bajik, 281 P. 332, 164 
Wash, 140. 

44. Ala—^Ryan v, Goodrich & Cnnk- 
ley, 76 So 17, 199 Ala. 642. 

45. Cal.—^Keller v Hyde, 20 Cal 693. 
15 C.J p 604 note 14. 

48. Va.—^Leachman v. Board of 
Sup’rs of Prince William County. 
98 S.E. 656, 124 Va. 616 
WasxcuLte sigiied by cbalxmAii of 
board 

(DA county treasurer was not au¬ 
thorized, by the fact that warrants 
were signed by the chairman of the 
county board of supervisors, in in¬ 
dulging the presumption that they 
were authorized by the board, and 
where he did so, and the warrants 


were Illegal, he was liable for the 
loss sustained—^Leachman v Board 
of Sup’rs of Prince William County, 
supra 

(2) The chairman of the board of 
supervisors is a public officer, and 
not the agent of the board upon 
whom the county treasurer could re¬ 
ly as to the validity of warrants he 
signs, or as to their having been ap¬ 
proved by the board.—Leachman v 
Board of Sup’rs of Prince William 
County, supra 

417. Ariz —^Bank of Lowell v. Cox, 
279 P 257, 36 Ariz 403 
Ky —Breathitt County v. Cockrell, 
63 SW2d 920, 250 Ky. 743, 92 A 
LR. 626 

Miss —^Edmondson v. Board of Sup’rs 
of Calhoun County, 187 So. 638. 
However, it has been held that 
where warrants are admitted to be 
lawful claims, their nonpayment is 
not Justified by reason of invalidity, 
of postponement of payment by pri¬ 
or warrants or insufficiency of funds 
—^Ramage, Parks & Co. v. Polmar, 
121 So. 604, 219 Ala. 142. 

Facts not showing waait of fimds 
That county tax levy for year of 
issuance of county warrants payable 
out of general fund did not purport 
to levy tax for creation of general 
fund did not show that county had 
no general fund from which war¬ 
rants could be pajd —Walker v Ste¬ 
phens, 165 SE 99, ITS Ga. 405. I 
4Sta Colo—^Ellis V. Moses, 230 P. 
802, 76 Colo 214. 

Ky —^Breathitt County v Cockrell, 63 
SW.2d 920, 260 Ky. 743, 92 AL.R 
626 

La.—State ex rel Guion v, Chauvin, 
86 So. 646, 147 La. 703 
Okl.—Clarence L. Boyd Co. v. Blach- 
ly, 43 P 2d 462, 171 Okl 626. 

15 C.J. p 604 note 15 
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Xnvalid waxrants cannot be xe- 
oeived by any collecting officer, and 
officer receiving one does so at his 
peril—Stanfield v Pnddle, 60 SW 
2d 237, 186 Ark. 873. 

49. Ky—Breathitt County v. Cock¬ 
rell, 63 S W 2d 920, 250 Ky 743, 92 
ALR 626. 

Va—Leachman v. Board of Sup’rs of 
Prince William County, 98 S E 656, 
124 Va. 616 

16 C.J p 515 notes 12-16. 

"A county offioeir is liable to the 
county for money which he has 
- paid out on orders or war¬ 
rants illegal on their face or the in¬ 
validity of which he could have ascer¬ 
tained by the exercise of reasonable 
diligence.”—Shipp v Rodes. 245 S.W. 
167, 162, 196 Ky 623. 

Order not to pay 

Order of fiscal court to treasurer 
not to pay warrants is equivalent to 
notice that warrant was invalid, as 
affecting liability —Pulaski County 
V. Richardson, 9 SW2d 623, 226 Ky. 
666 . 

50- Tenn—^Macon County v. Dixon, 
100 SW2d 6, 20 TennApp 426. 

51- Ky—C^n v Burroughs Adding 
Mach. Co, 203 S.W. 315, 180 IKy. 
667. 

52m Iowa—^Bte-rnson County v Og¬ 
den, 146 N.W 681, 166 Iowa 326. 
Mo.—Jackson County v. Pasnnan, 44 
SW.2d 849, 329 Mo 423. 

15 C J p 601 note 60. 

Warrant evldenoe of debt dne 
Warrant drawn by commissioners 
was evidence of adjudication that 
amount was due by county and treas¬ 
urer cannot go behind such adjudica¬ 
tion except for fraud or mistake as 
to the amount of the indebtednesa 
—^Blue Island State Bank v, Mc¬ 
Rae, 160 S.B. 161, 169 Ga 279. 
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when the warrant was issued, the treasurer should 
be permitted to prove indebtedness 53 The treasur¬ 
er has no authority or duty to pay a warrant that 
has been merged in a judgment,5-* nor a warrant 
that does not bear the signature of the proper offi¬ 
cers, 5 5 nor to pay a warrant to any other person 
than the one in whose favor it is drawn, without 
an assignment thereof by the payee.®® 

A statute providing that the treasurer shall not be 
liable for loss caused by the negligence of a deposi¬ 
tory does not excuse the treasurer for his negli¬ 
gence in issuing checks on unauthorized warrants, 
if such negligence contributed to the loss to the 
county through the depository’s payment of the 
checks ,5*^ and in such case the county clerk w-ho 
negligently issued the warrant and the county com¬ 
missioners who failed to perform their duties with 
regard thereto, together with the treasurer and the 
depositary, are jointly and severally liable for the 
loss to the county.5® The fact that erroneous 
charges by a county officer were made in good faith 
by the mutual mistake of such officer and the coun¬ 
ty commissioners, and paid to the officer on war¬ 
rants drawn by the commissioners, will not pre¬ 
vent the county from recovering the charges so 
paid.5® 

Under some statutes an order may be paid only 
when accompanied by the original vouchers or ev¬ 
idences of indebtedness,®® However, where county 
orders or warrants pa 3 rable to bearer are presented, 


and the county treasurer i><iys the ‘^ame in good 
faith and without notice of defect in the title of the 
one presenting the same, the cr'unty will bo dis¬ 
charged from any further liability thereon.®^ It is 
the duty of a county treasurer, in some jurisdic¬ 
tions, on refusal to pay a warrant on presentation 
for wrant of funds to indorse such warrant, “Not 
paid for want of funds,” or words of similar im¬ 
port,®- but such indorsement does not bind the coun¬ 
ty to pay the w-arrant, nor estop the treasurer or his 
successors from testing its validity,®® Under some 
statutes, where warrants, when presented for pay¬ 
ment, were marked “not paid for want of funds,” 
failure of the holder of the warrants to re-present 
them within the statutory time after publication or 
posting of notice calling outstanding warrants for 
pa 3 nnent, did not invalidate them, loss of interest 
being the only penalty imposed by statute;®^ and 
the holder was entitled to an order for payment on 
proper application therefor to the county board.®® 

The state’s obligations to pay warrants issued by 
a county for the construction of bndges attaches on 
the passage of the statute authorizing such war¬ 
rants, and not on the date that the highway com¬ 
mission became satisfied of their validity.®® Where 
goods are sold to school districts of a county 
through the seller’s agent, authorized to receive 
payment in cash or checks and to indorse the checks 
for deposit to the seller’s account, the county, pay- 
i ing for the goods by warrants drawn by the county 


53 . Mo—Jackson County v Fay- 
man, 44 S W2d 849, 329 Mo. 428 

54. Ark.—Perrell v. Laugrkmghouse, 
112 SW. 894, 87 Ark 879 

56. Pa—Commonwealth v. tJnangst, 
8 Pa.Dist. & Co. 314. 

Tex—^Martin v. Alexander, CivA.pp, 
218 SW 653 
15 C.J. p 604 note 21. 

63. CaL—People v. Gray, 28 Cal. 125. 
Ohio.—State v. Hamilton County, 5 
Ohio S. & C P 646, 7 Ohio N.P. 562. 
Penm entitled to paywMit 

Where county warrants were is¬ 
sued to a creditor to replace former 
warrants, which the creditor had 
pledged, and the creditor, after re¬ 
deeming the pledged warrants, in¬ 
stead of surrendering them to the 
county, redelivered them to the 
pledgee, the latter held them in trust 
for the buyer of the later warrants, 
and the buyer ac<].uired the beneficial 
interest in the funds raised by the 
county to pay the debt.—Continental 
Trust Co. V. Shunk Plow Co., CCA. 
Cku, 263 P 873, certiorari denied 
Commercial Credit Co. v Continental 
Trust Co. 40 S.Ct 485, 263 U.S. 488. 
64 KBd. 1027. 

20CJr.S.-73 


67. Tex—Padgett v. Toung Coun¬ 
ty, Civ-App, 204 SW 1046. error 
dismissed Padgitt v Young Coun¬ 
ty, 229 SW. 469, 111 Tex 98. 

5& Tex.—Padgett v. Young Coun¬ 
ty, supra. 

Oanse ooatzllnitlng to loss 
Where a county judge approved 
fictitious claims against the county, 
of which the county clerk issued 
warrants on which, in turn, the coun¬ 
ty treasurer issued checks, which, 
after payees' signatures were forged, 
the county depositary bank paid, and 
the county commissioners, after dis¬ 
covery of the fraud, took no steps to 
hold the bank accountable, the bank's 
payment was not the sole proximate 
cause of loss, and all such officers 
are Jointly and severally liable there¬ 
for—^Padgett V. Young County, su¬ 
pra. 

59 , Ga.—McAlpin v Chatham Coun¬ 
ty, 107 S.B. 74. 26 Ga.App. 696. 

60. Mass—Adams v. Bssex County, 
91 K.B 557. 205 Mass. 189. 

Bosds of oomvsarsfs are vouchers 

or evidence of indebtedness within 
the meaning of such a statutew— 
Adams V. Sssex County, supra. 
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61. Minn.—Sweet v. Carver County, 
16 Minn 106. 

60. Ga.—^Thompson v. Shurling, 193 
SB 880, 184 Ga 836 
Ind—Marks v. Purdue Univ., 66 Ind. 
288 

Kan.—^Pirst Nat Bank v. Board of 
Com’rs of Wabaunsee County, 66 
P.2d 558, 145 Kan. 552. 

68 . Ind.—State v. Benson, 70 Ind. 
481. 

64. Mont.—State v. BoUes, 238 P. 
586, 74 Mont. 54. 

65w Mont.—State v. Bolles, supra. 
Statute held mandatoxy 

In Rev.Codes 1921, § 4768, pro¬ 
viding a method for the reestablish¬ 
ment “in order of payment of county 
warrants called but not re-presented 
for i>ayment, the word **may** in the 
sentence. “The board of county com¬ 
missioners may, on application and 
presentation of warrants, properly 
indorsed . . . pass an order di¬ 

recting the treasurer to pay the 
amount of money m the treasury not 
otherwise appropriated," should be 
read “shall'' or “must.”—State v. 
Bolles, supra. 

66 . Ark—^Leonard v. Taylor, 89 S. 
W.2d 704, 183 Aric. 933. 
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superintendent of schools, approved by the county 
auditor, and cashed by the treasurer, is not liable 
to the seller for the amounts paid to his agent in 
cash and given by him to the supenntendent, who 
appropriated the money to his own use, although the 
agent indorsed the warrants in the seller's name.®^ 

Attorneys fees. A provision in a warrant for 
the payment of attorney's fees in case of default 
has been held invahd.®^ 

Indemnity bond given to treasurer by one to 
whom he pays a warrant, to protect him against any 
future action that might be brought looking to the 
payment of the warrant, is not released by the 
treasurer's refusal to appeal from a subsequent 
judgment declaring a third person to be the rightful 
owner of the warrant,®^ 

b. Mode ajid Effect of Payment 

The time, place, and mode of payment of warrants 
are governed by statute. Actual payment extinguishes 
the warrant as evidence of indebtedness. An agreement 
With the holder of valid warrants to levy a tax for their 
payment is binding on the county. 

In general the statute authorizing the issuance of 
certificates of indebtedness is the measure of the 
rights of the county and the certificate holders, and 
fixes not only the duty to pay, but also the time, 
place, and manner of payment, 2 nd such certifi¬ 
cates are pa 3 rable only according to the provisions 


made by the county authorities, pursuant to statute, 
in directing their issuance.'^! Although a county 
court or board has no power to discount its war¬ 
rants in payment of a county debt,72 and the giving 
of a check in payment of a warrant does not dis¬ 
charge the debt evidenced by the warrant where the 
check is not paid,“^3 jt has been held that receiving 
county warrants in pa 3 anent of taxes,74 or their 
purchase by the county treasurer,75 or the parting 
with such warrants at a sacrifice on account of the 
failure of the county to pay them on demand,76 
constitutes a valid payment of such warrants. Un¬ 
der some statutes county warrants are receivable in 
discharge of taxes and other debts due the coun- 
ty,77 if they represent matured claims 78 Under 
other statutes the treasurer, m paying the warrant, 
may deduct delinquent personal taxes due from the 
payee,79 while under others a county board alone 
has power to deduct delinquent personal taxes from 
claims against the county and to issue a warrant for 
the balance, and the treasurer has no authority to 
make such deduction from a warrant presented for 
payment.®® Where county orders or warrants have 
been actually paid by the county treasurer or trus¬ 
tee rather than exchanged for other warrants, they 
lose their vitality and are thereby extinguished as 
evidence of indebtedness, and cannot again become 
valid securities in the hands of an innocent hold- 
er.®i It is also held that the county is released 


67. Cat—G. Spalding & Bros, ^r 
Contri^ Costa County, 55 P.2d 520, 
12 Cal.App.2d 252. 

66. Tex—^Hiidalgo County Drainage 
Dist. No 1 V. Magnolia Petroleum 
Co, CivApp, 47 S.W:2d 876. error 
refused—Southern Surety Co v. 
IJaiferty, CivApp, 43 SW2d 460, 
reversed on other grounds Nacog¬ 
doches County V Ijafterty, Com, 
App., 61 S.W2d 994. 

Provision in fondlng warrant in¬ 
terest oonpons for an attorney's fee 
was held not to create debt for stip¬ 
ulated amount of fee. and hence not 
recoverable In action on the coupons, 
the coupons not being considered 
‘‘warrants’* or “certificates" within 
statute providing that treasurer shall 
not pay any money except in pursu¬ 
ance of certificate or warrant from 
officer authorized to issue it.—^Tyler 
V- Shelby County, Tex, aCA.Tex., 
47 P2d 103. 

68- Wash.—^Plummer v. Light, 247 
P. 1022, 139 Wash 670. 

7a Iio.—^tate ex rel Shaw v. Po¬ 
lice Jury of Catahoula Parish. 
App., 167 So. 754. 

71. La.—^Tremont Lumber Co. v. Po- 
hce Jury 6f Jacicson Parish, 81 So 
708, 144 La 1034—State ex rel 
Shaw V. Police Jury of Catahoula 
Parish, App., 167 So. 764. 


f Statatozy method of proonzlng 
money for payment is exclusive.— 
State ex rel, Shaw v Pohoe Jury of 
Catahoula Parish, supra. 

72. Mo—^Bauer v. Franklin County, 
51 Mo. 206 

N.D—^Brskine v Steele County, 60 
NW. 1060, 4 ND. 339, 28 L.R.A 
645. 

73. Idaho —Chambers v. Custer 

County, 71 P 113, 8 Idaho 724— 
Green v. Custer County, 71 P. 115, 
8 Idaho 721 

7^ Ark—Stanfield v. Frlddle, 60 S 
W.2d 237, 185 Ark. 873. 

Kan.—Thorpe v Cochran, 62 P. 107, 
7 Kan App. 726. 

76. Ala—Allen v McCreary, 14 So 

320, 101 Ala. 614 ! 

i 

76- Ark—Crawford County v. Wil¬ 
son, 7 Ark 214. 

77, Ark—Stanfield v. Friddle, 50 S 
W 2d 237, 186 Ark. 873—Hagler v 
Arkansas County, 2 S.W.2d 6, 176 
Ark 116. 

16 aJ p 605 note 31. 

tree by assignee 

Where warrants have been receiv¬ 
ed from an assignee thereof in pay¬ 
ment of taxes, and such payment B 
been approved by the couuty court 
on the settlement of the accounts of 
the county trectsurer, such payment 

1154 


will be considered sufficient, although 
the assignment was not in the form 
required by law —U S. v Macon 
County Ct, CCMo. 45 F 460. 

Registration does not prohibit ac¬ 
ceptance of warrants in payment o£ 
taxes—^Bartlett v. Wilhs, 227 SW. 
596, 147 Ark 374 

78. Ark.—^Vale v. Buchanan, 136 S. 
W. 848, 98 Ark 299. 

79- Ind —^Punk v State, 77 N B 864, 
166 Ind. 455—State v. Miller, 44 N. 
E 809, 146 Ind 698 ' 

Taxes due from assignor of 
Where a person holding claims 
against a county assigns the same 
to another to whom a warrant was 
issued therefor, stating that It was 
subject to any delinquent taxes 
due by the party to whom it was 
issued, such warrant is Issued to the 
assignee of the claims, and not to his 
assignor, and the treasurer has no 
right to deduct from the amount 
thereof delinquent taxes due the 
county from such assignor —Brink 
V Coutts, 54 NW 207, 87 Iowa 199. 

80. Neb —State v. Johnson, 189 N.W. 
669, 92 Neb. 736—State v. Holt 
County, 131 N.W. 960, 89 Neb. 
445 

81. NT—Chemung Canal Bank v. 
Chemung, 5 Den. 517. 
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from liability where the warrant holder made an 
arrangement with the disbursing officer personally 
to w’ait two j’ears for payment in consideration of 
the pa>ment of interest in advance.82 Acceptance 
of pa 3 TnOTt made by the auditor pursuant to war¬ 
rants which the county board directed him to issue 
for final pa 3 mient due a contractor was held not to 
constitute a final payment of all obligations under 
the contract, the term “final payment” having refer¬ 
ence only to final payment of compensation for items 
specified by the warrant.®^ 

Agreement to levy tax far payment An agree¬ 
ment by a county revenue board, authorized to levy 
a special tax for the payment of certain county in¬ 
debtedness, to levy such tax for the pa 3 Tnent of 


§ 2S3 

valid warrants held by complainants, is binding on 
the county.®^ 

§ 253. -From What Funds Payable 

Ordinarily warrants or orders are payable only out 
of the revenue available for the payment of claims repre¬ 
sented by such warrants or orders, or out of the par¬ 
ticular fund specified therein. 

In the absence of a restriction to a particular 
fund, county warrants may be paid from any fund 
tvhich under the constitution and statutes may be 
applied thereto ®5 As a general rule orders or war¬ 
rants against counties can be satisfied only out of 
the revenue available for the payment of the claims 
represented by such orders and warrants;®® where 


COrNTTEFl 


Tenn.—Bank of Enn v. Houston 
County. 6 Tenn.App. 638. 

Tex—Lane v. Hunt County, 35 S.W. 
10, 13 TexCiv.App, 315 

82. Ky —^Dotson v. Fitapatrick. 66 
S W 403, 23 Ky.L. 2042. 

83. Cal,—Skidmore y. Alameda 
County, 90 P.2d 577. 

84. US,—Sidney Spitzer & Co. v. 
Monroe County, D.CAla., 274 P. 
819. 

Ala.—Board of Revenue of Shelby 
County V. Parson, Son & Co, 72 So. 
613, 197 Ala, 376. 

85. Borrowed fmUUi 

Under some constitutions and 
amendments thereto, funds borrowed 
by the county may be used to pay 
outstanding warrants Issued prior 
to the year in which the loan is ob¬ 
tained—^Atlanta Distributing Termi¬ 
nals V Board of Comers, eta, of Pul¬ 
ton County, 170 S.E. 52, 177 Ga. 250. 

86 . Ariz—^Refsnes v. Oglesby, 73 P, 
2d 90. 50 Ariz 494. 

Colo —Industrial Building & Loan 
Ass'n V Knight, 224 P. 216, 76 
Colo. 55 

Ill —^People ex rel, Wilson v Wabash 
Ry. Co., 14 N.E2d 650, 368 Ill 
497. 

Neb—Central Bridge & Construction 
Co. V. Saunders County, 184 N.W. 
220, 106 Neb. 484. 

Tex —^Underwood v, Howard, Civ, 
App., 1 S.W.2d 730, error dismiss¬ 
ed 

15 C J P 605 note 39. 

Presumptions 

Road warrants, regular on their 
face and specifically promising pay¬ 
ment at a time when payment could 
be made only out of the current 
funds for the year, create a presump^ 
tien that they were to be so paid.— 
Austin Bros, v Patton, Tex Com App, 
288 S.W 182, reversing, Civ App, 246 
S W. 991, modified on another 
ground, Com App. 290 S.W. 168, mo¬ 
tion denied 294 S.W, 537. 


Paysnsnt from tax proceeds 

(1) The only money applicable to 
pasntnent of registered warrants of 
county IS the proceeds of taxes levied 
for the express purpose of meeting 
the obligations which those warrants 
represent, together with any surplus¬ 
es left over from the taxes levied to 
meet the budget of any other year, 
after the obligations incurred there¬ 
under have been fully paid, and such 
other leceipts of county as are not 
raibed by taxation and are not ap¬ 
propriated to any other legal purpose 
under budget law In connection with 
provisions for the payment of war¬ 
rants and the order thereof—^Refs- 
nes V. Oglesby, 73 P.2d 90, 50 Ariz 
494. 

(2) Where obligations incurred un¬ 
der county budget for 1936-^7 had 
not been fully satisfied, the proceeds 
of the taxes for that year could not 
be used to pay a warrant issued and 
registered during the year 1932-33, 
until the obligations for 1936-37 had | 
been fully paid, as against conten¬ 
tion that the warrants were payable 
in order of their registration regard¬ 
less of whether the money in the ex¬ 
pense fund was proceeds of taxes for 
year in which warrant was register¬ 
ed.—^Refsnes v. Oglesby, supra. 

Tax axtidpaiion. warrants 

(1) Tax warrants may be issued 
only against tames already levied, 
and do not constitute an obligation 
of the taxmg body issuing them, but 
the holder must look solely to the 
specific fund set apart for their 
payment-—People ex rel Wilson v. 
Wabash Ry. Co., 14 NK2d 650, 368 
Ill. 497—^People ex rel. Gill v, Otis, 
10 N E.2d 672, 367 Ill 136. 

(2) Nevertheless the warrants rep¬ 
resent appropriation of uncollected 
taxes to extent of outstanding war¬ 
rants and notes, with accrued, as 
well as future accruing. Interest — 
People ex rel. Gill v. Otis, supra. 

<3) When such warrants are is¬ 
sued and sold or accepted, the trans¬ 
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action IS closed on the part of the 
taxing body, leaving no future obli¬ 
gation upon It, either absolute or 
contingent—People ex rel Wilson v. 
Wabash Ry. Co., 14 NB2d 650, 368 
III. 497. 

(4) Upon the negotiation of tax 
anticipation warrants, they become 
a lien upon the taxes to be collected 
from the respective le\ les, and an 
appropriation, pro tanto, of such tax¬ 
es, when collected, to the extent 
necessary to discharge the amount 
of the warrants —People ex reh Wil¬ 
son V. Wabash Ry Co . supra. 

(6) The purpose of the statute 
limiting the amount of the anticipa¬ 
tion tax warrants that may be is¬ 
sued to a certain percentage of the 
levy is to provide for the payment 
of Interest thereon out of the re¬ 
mainder, and neither the principal 
nor Interest can be lawfully paid oth¬ 
erwise than from such respective 
funds when collected.—People ex ret 
Wilson V. Wabash Ry Co., supra. 
Waarraaits held ix oouicty emergener 
investmext fuxd 

Under statute providing for liqui¬ 
dation of warrants held In county 
emergency investment fund from 
collections of ad valorem taxes, coun¬ 
ty treasurer had no authority to sue 
on such warrants, as against con¬ 
tention that denial of right to reduce 
general fund warrant to Judgment 
would violate constitutional provi¬ 
sion that no tax levied and collect¬ 
ed for one purpose shall ever be de¬ 
voted to another purpose—^Kurn v. 
Helm, 77 P.2d 662, 183 OkL 260. 

Belief of ixdigaxt persons 

Under Iowa statutes, liability of 
county on warrants issued for ex¬ 
pense incurred in poor relief Is not 
limited to any particular fund — 
Council Bluffs Sav Bank v Potta¬ 
wattamie County, 250 N.W. 233, 216 
Iowa 1123. 

Sinking fond levy 

(1) Judgment oir county warrants 
representing general fund indebted- 
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a warrant is payable out of the general county fund 
it cannot be paid out of any other fund,^^ and a 
warrant against the general fund of a certain year 
is not payable out of the general fund of a subse¬ 
quent year unless included in the estimate for such 
year, or unless, after deducting the items included 
in such estimate, sufficient remains to pay the war¬ 
rant.^® So where an order or warrant is on its 
face payable out of a special fund, the holder hav¬ 
ing accepted the same can look only to such fund 
for the payment of his claim,and cannot recov¬ 
er payment after such fund has been exhausted,^® 
unless the county has diverted the money of such 
fund from the payment of the warrants drawn 
against it and has used the same for other purpos¬ 
es.®^ So funds derived from a tax levy for prior 
fiscal years may not be used to pay outstanding 
warrants for the current fiscal year.®® However, 
an order or warrant is payable out of the general 
county fund even though it is drawn on a particular 
fund, where the law makes no provision for such 
a fund,®® where the speaal fund, by an amendment 
of the statute, has ceased to exist,®^ or where it 
is provided that all moneys belonging to the county 
as such and not held by it in trust constitute one 
fund out of which all its Labilities are to be paid.®® 

A statute providing that any cash surplus over 
and above the estimated needs for the current fiscal 
year may be used to pay any outstanding warrants 
of any previous year is merely permissive, and does 
not require such surplus to be so used.®® Under 
a constitutional amendment authorizing a bond issue 
to pay county indebtedness existmg at the time the 
amendment was adopted, a warrant issued after the 


issuance of the bonds, and not shown to be in re¬ 
newal of a part of the indebtedness existmg when 
the amendment was adopted, cannot lawfully be paid 
out of the proceeds of the bonds.®It has also been 
held that a county cannot constitutionally devote 
moneys accruing to its general fund to the payment 
of current expenses, until outstanding registered 
warrants are first retired.®® So it has been held 
that interest-bearing time warrants are not payable 
to a subsequent holder out of a fund set aside for 
paying necessary current expenses, but are payable 
only after paying such expenses, and interest on 
prior warrants, and after a sinking fund has been 
provided for all prior warrants.®® A statute giving 
holders of warrants against an exhausted drain 
fund the right to payment from the general county 
fund has been held valid, although reimbursement 
of the general fund was impossible in the particular 
case.^ 

§ 254. — Order in Which Payable 

Statutes regulating the order of payment of warrants 
must be followed. Payment is sometimes required to 
be made in the order in which the warrants are issued, 
but usually they are payable in the order In which they 
are presented for payment or registration. Under some 
statutes warrants issued in any year, which do not ex¬ 
ceed the revenue for that year, are payable in a sub¬ 
sequent year. 

When the order in which county orders or war¬ 
rants shall be paid is fixed by statute, the statute 
becomes a part of the contract between the par¬ 
ties, and such order must be followed, it cannot be 
changed by county boards or courts,® nor can it be 
changed by the legislature as to warrants already 


ness of county held sinlung' fund ob¬ 
ligation to be paid by annual sinking 
fund levy.—Tulsa County Blxcise 
Board v. Texas-Empire Pipe Lone 
Co, 68 P2d 861, 180 Okl. 287. 

(2) Under some statutes, sinking 
fund cannot be created to pay inter¬ 
est and accruals on drainage time 
warrants, but such items must be 
paid from county’s current expense 
fund—Protest of Chicago, B I. & P. 
Ry. Co., 28 P.2d 167, 164 OkL 118 
87. Tex—^Underwood v Howard, 
Civ.App., 1 S.W 2d 780, error dis¬ 
missed 

seUagnaiat tascas 

Where a warrant is payable only 
out of the general county fund, com¬ 
missioners* court cannot contract to 
pay warrants, issued for making ab¬ 
stract of delinquent tax property, out 
of all delinquent taxes collected, 
rather than from general fund por¬ 
tion.—^Underwood v Howard, supra. 
aSi, Keb.—Central Bridge & Con¬ 
struction Co V Saunders County, 
184 NW. 220, 106 Neb. 484—State 


V. Clark, 112 N.W. 867, 79 Neb. 
268 

89. S D.—^Loomis v. Brown County, 
91 NW. 309, 15 SD 606. 

15 O.J. p 606 note 40. 

90l SD.—^Loomis v. Brown County, 
supra 

16 aJ. p 606 note 41. 

91. Mo—Valleau v. Newton County, 
81 Mo 591, 72 Mo 593. 

Wash.—State Sav. Bank v. Dans, 61 
P. 48, 22 Wash. 406. 

Where road fund was ample to pay 
warrants drawn thereon, except for 
the unauthorised transfer of funds 
to the general fund, holders of reg¬ 
istered warrants were entitled to 
payment out of funds in the treasur¬ 
er's hands.—^Ramage, Parks & Co v. 
Folmar, 108 So. 580, 214 Ala 661 

92. Okl.—^Protest of Bledsoe, 17 P. 
2d 979. 161 OkL 227 

93. S.D —^Kane v. Hughes County, 
81 N.W. 894, 12 S.D 488. 

94. Mont.—State v. BoUes, 238 P. 
686 , 74 Mont 54. 
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9K. Wis —^Montague v. Horton, 12 
Wis. 599. 

96- Okl.—Tulsa County Excise 
Board V St. Louis-San Francisco 
Ry Co, 68 P 2d 868, 180 Okl 294. 

•7. Ark.—^Blalock v. Miller, 298 S. 
W. 996, 176 Ark. 98, 

98. S.D—Western Surety Co. v. 
Mellette County, 267 NW. 461, 
63 S.D. 248. 

99. Tex—^Hidalgo County v. Haney, 
CivApp,, 67 S.W.2d 409, error dis¬ 
missed. 

1 . Mich.—Graves v. Bliss, 209 N.W. 
142, 235 Mich 864, certiorari de- 
med Bliss v. Graves, 47 S Ct. 113, 
278 U S. 724, 71 L.Ed. 859. 

2 . Ala.—^Ramage, Parks & Co. v. 
Folmar, 108 So 589, 214 Ala 661— 
Rhodes v. Marengo County Bank, 
88 So 850, 206 Alcu 667. 

Tex—Wilkinson v Franklin County, 
Civ.App., 94 S W 2d 1190, error re¬ 
fused. 

16 O J. p 606 notes 46, 46. 



20 C.J.S 


COUNTIES 


§ 254 


issued under the statute,^ While it has sometimes 
been provided that county orders or warrants shall 
be paid m the order of their issuance,^ the usual 
provision is that such warrants or orders shall be 
paid m the order in which they shall be presented 
for payment or registration,^ or regularly reached 
in the order of their r^stration,^ but a statute 
directing payment of warrants drawn against gen¬ 
eral or speaal funds in the order of their registra¬ 
tion does not apply to warrants given to several 
contractors, for the payment of which special funds 
were pledged, but such contractors were entitled 
to be paid in the order in which the several con¬ 
tracts were entered into.'^ In some jurisdictions 
governmental expenses, which include salaries of 
county officers, are distinguished from permissible 
expenses which the county may incur within the 
constitutional limits, and hence it is the duty of the 
fiscal court, in order to make the priority of the 
governmental expenses assured, to make a suffi¬ 
cient levy to defray them, or to direct the treas¬ 
urer to pay them out of the general fund before the 
payment of warrants issued for permissible debts.^ 
While warrants payable from the general fund 
should be presented and rostered as a claim 
against such fund, and paid in the order in which 
they are registered, they should not be given a pref¬ 


erence over a claim payable out of the general fund 
registered prior to the registration of such war- 
rants.^> 

A county treasurer cannot rightfully refuse the 
pa>'ment of any warrant legally drawn on him and 
presented for payment, for the reason that war¬ 
rants of prior presentation have not been paid, 
when there is money in the treasury belonging to 
the fund drawn on sufficient to pay prior warrants, 
and any warrant so presented and where several 
warrants are registered at the same time, it is not 
necessary that enough money to satisfy all bo ac¬ 
cumulated before there is any payment; but when 
a reasonable amount is accumulated it should be dis¬ 
tributed among them.^i 

Statutes prescribing the order of payment of wrar- 
rants are subordinate to constitutional and statutory 
provisions restricting the incurring of indebtedness 
or the issuance of warrants beyond the estimate or 
the revenues of the year, such provisions having the 
effect of giving a preference to warrants for cur¬ 
rent expenses. How^ever, where there is a surplus 
over and above the warrants of the current year, 
warrants issued during prior years are payable in 
the order in which they were presented or registcr- 
ed,i^ unless the jurisdiction is one m which the pay- 


3. US —^Rollins V. Board of Com'rs 
of Grand County, Colo., 199 F. 71, 
IIT CCA. 683. 

4k Ga.—^Mitchell v. Speer, 89 Ga. 

66 . 

Wash.—^Munson v. Mud^ett, 46 P. 
256, 16 Wash. 321. 

hk ArkMuias warrants may be 
used in payment of taxes or dues to 
the county regrardless of their priori¬ 
ty as to date; but so far as their re¬ 
demption by pasrment in cash is con¬ 
cerned, the warrants must be paid 
in order of their priority as to num¬ 
ber and date.—Stanfield v. Fnddle, | 
50 S.W.2d 237, 186 Ark. 873—Stan¬ 
field r. Kincannon, 46 S.W.2d 22, 185 
Ark. 120. 

8 . Colo —^Industrial Building & 

Lioan Ass'n v. Knight, 224 P. 216, 
76 Colo. 66. 

S.I>.—^Horner v, Terpin, 268 N.W. 
146—^Western Surety Co. v. Mel¬ 
lette County, 267 N'W, 461, 68 S. 
D. 461. 

Tex.—Wilkinson v. Franklin County, 
CfvJ^., 94 S.W.2d IIH, error re- 
fusedr-Whzte v. Calaway. Civ^App., 
282 S.W. 642. 

15 CJr. p 606 note 49. 

Xovy to meet waxsant 

Registered county warrants 
against any fund must be paid in 
order of registration as rapidly as 
moneys accrue to fund, and county 
must by lawful levy get money Into 


fund to meet warrants.—^Western 
Surety Co. v. Mellette County, 257 N 
W 461, 63 S-D. 243. 

Told order 

Order of commissioners' court re¬ 
quiring county treasury to pay cur¬ 
rent warrants drawn against county 
general fund in preference to war¬ 
rants of prior years drawn against 
fund was void, so that warrants is¬ 
sued during prior year which bore 
preferential registration numbers to 
current year warrants were payable 
out of general fund for current year 
m preference to current year war¬ 
rants—^Wilkinson v. Franklm Coun¬ 
ty, TexCivApp., 94 S.W.2d 1190, er¬ 
ror refused. 

Bepzlvatiou of zigbt to pxiozity 

Where a county which was Indebt¬ 
ed adopted the budget plan pursuant 
to the act of Sept. 26. 1919, lul919, p 
722, the county commissioners, while 
entitled under that law and the gen-1 
eral preexisting law to pay current 
expenoes in preference to previous 
Q)A.TTirm cannot appropriate a portion 
of the general fund to payment of 
interest on road warrants, regardless 
of their priority, and thus defeat the 
nghts of holders of warrants having 
priority because of xKrevious allow¬ 
ance and registration, pursuant to 
Code 1907 S 211 subd 4, for the com¬ 
missioners' court cannot thus defeat 
the rights of the holder of such war¬ 
rants havmg priority to subject the 
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excess over necessary current ex¬ 
penses to payment of their claims — 
Rhodes v Marengo County Bank, 88 
So. 860, 205 Ala. 667. 

6m Al€L—Ramage, Parks & Co. v. 
Folmar, 108 So. 580, 214 Ala. 661— 
Grayson v. Latham, 4 So. 200, 866» 
84 Ala. ^46 

7. Ala.—^First Nat Bank of Abbe¬ 
ville V Terry, Briggs & Co., 83 So. 
170, 203 Ala. 401. 

8 . Ky.—^Breathitt County v. Cock¬ 
rell, 63 SW2d 920, 250 Ky. 743, 
92 A.LR. 626. 

Suboxdlnatlo& of waxxants for 
iBg Indebtedness” 

County warrants remaining unpaid 
in 1937 which were issued for serv¬ 
ices of official court stenographer 
rendered in 1930, 1931, 1932, and 1933, 
were merely evidence of valid "float¬ 
ing indebtedness" of county subordi¬ 
nate to current governmental ex¬ 
penditures—Landium v. Ingram, 120 
S.W.2d 393. 274 Ky. 736. 

9. Tex—^Underwood v. Howard, Civ. 
App., 1 S.W 2d 730, error dismiss¬ 
ed. 

la Mo—^Andrew County v. Schell, 
36 S.W 206, 135 Mo 31. 

11. U.S.—-U. S. V. Macon County Ct, 
CC.MO. 76 F 269. 

• 12. Mo.—State v. Johnson, 63 S.W. 
j 390, 162 Mo. 621. 

I 16 C.J. P 606 note 63. 
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ment of the indebtedness of one year out of the rev¬ 
enues of another is absolutely forbidden, 13 m which 
case the priority of payment prescribed by statute 
applies only as between the warrants of any given 
year.l^ 

Under some statutes warrants issued in any year, 
which do not exceed the revenue of the county for 
that year, are pa 3 rable in a subsequent year, al¬ 
though the payment thereof makes it impossible to 
redeem other warrants issued in the subsequent 
year.15 Warrants issued for a courthouse, to* be 
paid for out of the general county fund, should not 
provide tha4: they take precedence over other war¬ 
rants issued against such fund.l^ However, where 
specific authority is given for the pa 3 mient of war¬ 


rants drawn for a particular purpose out of the 
county’s contingent fund, such warrants, with re¬ 
spect to the order of their payment, should stand on 
a parity with other warrants drawn against the 
same fund.^*^ 

§ 255. - Interest 

Warrants do not bear interest in the absence of a 
statute so providing, or an agreement to pay interest, 
at least until after demand and refusal; but in some 
jurisdictions a county may Issue Interest-bearing war¬ 
rants to cover certain obligations. 

As a general rule county warrants or orders do 
not bear interest in the absence of a statute so pro¬ 
viding or an agreement to pay interest,13 at least 
until after demand and refusal of payment and 


13. Cal—Tehama County v. Sisson, 
92 P. 64, 162 Cal 167. 

15 C.J p 606 note 64. 

I4w Cal—Shaw v. Statler, 16 P. 833, 
74 Cal 268. 

16. Ark—Stanfield v. Priddle, 50 S 
W2d 237, 185 Ark 873—Miller v. 
State, 1 SW2d 998, 176 Ark. 889 

16- Ark—Ivy v. Edwards, 298 S. 
W. 1006, 174 Ark 1167. 

17. Mo.—Watson v. Kerr, 279 S.W. 
692, 312 Mo 549. 

ISi US.—Board of Public Instruc¬ 
tion for Brevard County v. Oshum, 
CCA.Pla., 101 P2d 919 
Ala —^Hasty v. Marengo County 
Bank, 89 So 433, 206 Ala. 280 
Pla.—^Palm Beach County v. State, 
126 So 360, 99 Pla, 879, followed in 
126 So 361, 99 Pla. 381. 

Ga—Tift & Peed Grocery Co. v. 
Worth County, 103 SB^ 465, 150 
Ga. 319 

Tex —San Patricio County v. Mc- 
Clane, 68 Tex 243. 

15 C J P 606 note 56. 

Statutes construed 

Kansas statutes were held to con¬ 
template payment of interest on 
county warrants prior to publication 
of call for redemption when not paid 
on presentation notwithstanding 
statute providing for six per cent 
interest where no rate of interest is 
agreed upon did not mention coun-' 
lies, and warrants did not expressly 
provide for interest —^Pirst Nat 
Bank v. Board of Com'rs of Wabaun¬ 
see County, 66 P.2d 558, 145 Kan. 
652. 

Xmplted agre6snen.t 

Circumstances under which county 
Issued warrants were held to dis- 
caose implied, if not express, agree¬ 
ment that warrants which did not 
provide for payment of interest 
should bear interest at rate of six 
per cent per annum, and hence coun¬ 
ty was liable to holder of warrants 
for interest at that rate for balance 
of warrants remaining unpaid —^Pirst 


Nat. Bank v. Board of Com'rs of 
Wabaunsee County, supra. 

Xnolusiou of carrying charge in 
county commissioners* nomnterest- 
beanng certificates of payment de¬ 
livered to contractor for construct¬ 
ing jail and payable from Jail build¬ 
ing fund, of carrying charges, held 
not to invalidate contract for con¬ 
struction of Jail—Tapers v. Plchard, 
169 So 39, 124 Fla. 549. 

In Georgia 

(1) Interest on county warrant Is 
collectable on same terms and in 
same manner as principal —^Americus 
Grocery Co v, Pitts Banking Co., 149 
S B 776, 169 Ga 70. 

(2) Warrants drawn by a com¬ 
missioner of roads and revenues 
were held to bear interest—Hartley 
V. Nash. 121 SB. 296, 167 Ga 402. 

(3) Agreement of county to pay 
interest on warrants for culverts 
furnished county is valid and en¬ 
forceable.—Gaston v. Shunk Plow 
Co, 130 SB 580, 161 Ga. 287. 

(4) The term **new debt,” as used 
in Const, art 7 § 7 par 1, Civ Code 
1910 5 6563, forbidding counties to 
incur any new debt, except for tem¬ 
porary loans or casual deficiencies, 
without the assent of the voters, em¬ 
braces interest on county warrants, 
as well €Ls principal.—^Tift Sc Peed 
Grocery Co v. Worth County, 103 S 
B 466, 150 Ga 319. 

In. JboulslaiLa 

(1) Statute authorizing issuance of 
certificates of indebtedness was part 
of police Jury's resolution directing 
issuance thereof, and resolution con¬ 
stituted contract between parish and 
certificate holder, as regards right 
to interest after maturity.—State ex 
rel Shaw v Police Jury of Catahoula 
Parish, Lia.App, 167 So. 764. 

(3) Certificates of indebtedness, is¬ 
sued under statute and police jury's 
resolution providing for five per cent 
interest payable semiannually and 
evidenced by coupons, did not bear 
interest after maturity, in absence 
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of provision therefor in resolution 
or statute, general interest statutes 
being inapplicable —State ex reL 
Shaw V. Police Jury of Catahoula 
Parish, supra. 

19. Ala.—Jefferson County v. City 

of Bimungham, 178 So 226, 229, 

235 Ala 199, citing Corpus Juris. 

16 C J. P 607 note 67 
Statute held maaLdatory 

Statutory requirement that hold¬ 
er of county warrant must present 
It to county treasurer and demand 
payment within thirty days in order 
that warrant may bear six per cent 
interest from such date is manda¬ 
tory—^Turner v. Hagins, 61 S.W.2d 
899, 250 Ky 17, 

Bepeal of statute requiring pres¬ 
entation to county treasurer of war¬ 
rant within thirty days of allowance 
of claim did not affect prior Judg¬ 
ment against county for which war¬ 
rant was issued.—^Turner v. Hagins, 
supra, 
in d^rgia 

(1) County warrants do not bear 
interest, unless presented for pay¬ 
ment, 'and entry of presentation and 
nonpayment is made thereon — 
Americus Grocery Co v. Pitts Bank¬ 
ing Co. 149 SB 776, 169 Ga. 70— 
Pitts Banking Co. v. Sherman, 148 
S B 581, 166 Oa. 495. 

(2) Agreement for payment of in¬ 
terest on county warrants is void, 
unless warrants are presented and 
stamped as required by law — 
Americus Grocery Co v. Pitts Bank¬ 
ing Co, supra. 

(3) Treasurer's indorsement on 
presentation of county order that he 
had insufficient funds was suffLcieht 
as indorsement of '*no funds,” as re¬ 
gards interest.—Candler v. W. A- 
Neal & Son, 168 S.B 264, 176 Ga. 
611, answers conformed to 168 S.B. 
265, 46 Ga,App 626, affirmed W. A. 
Neal & Son v. Candler, 178 S.B. 286. 
180 Ga. 89. 

(4) Possibility that county treas¬ 
urer could defeat collection of inters 
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in some jurisdictions the allowance or pavmcnt of i 
interest on county scrip or warrants is expres^h [ 
forbidden,20 even after such demand and refn>al,-^ 
and even though the warrant or order contains a 
clause for the payment of interest ,22 although the 
invalid provision for the pa>ment of interest does 
not invalidate the warrant as to the principal 
amount.23 In some jurisdictions, howe\er, a coun¬ 
ty board may issue interest-bearing warrants to 
cover certain obligations of the county,24 and such 
obligation extends until there is money in the treas¬ 
ury to meet the warrant in its regular order, hut no 
longer.25 Although, when authorized by statute, in¬ 
terest on outstanding warrants can be allowed only 
from the time the statute authorizing its payment 
goes into effect,26 and a change of the legal rate 


doo not apply to inten on warrants which have 
alread\ becr>me entitlt*<I tt) draw interest,-'* in\alid 
warrants which are ratit^ef! and \alidated will draw 
intereM as though tluv were v.ilid when issued.^*'' 
Interest when allowable warrants ma> be allow¬ 
ed even in the absence of an appropriation there- 
for.2l> 

§ 256. -Remedies 

a. In general 

b. Time to sue, conditions precedent, and 

limitations 

c- Defenses 

d. Parties 

e. Pleading 


est on county warrant by arbitrarily 
refusing to stamp warrant when pre¬ 
sented cannot render mandatory pro¬ 
visions of law inapplicable.—^Amen- 
cus Grocery Co. v. Pitts Banking Co, 
supra. 

(5) County warrants, containing 
entry of presentation and nonpay¬ 
ment, bear interest until July 1. 
after which interest ceases until re¬ 
newal entry of each year until paid. 
—^Amencus Grocery Co v Pitts 
Banking Co, supra—^Pitts Banking 
Co. V. Sherman, supra. 

(6) Interest on county warrants 
ceases during period elapsing be¬ 
tween expiration and renewal of en¬ 
tries of presentation and nonpay¬ 
ment.—^Amencus Grocery Co. v. Pitts 
Banking Co, supra—^Fitts Banking 
Co V Sherman, supra. 

(7) Judgment limiting recovery to 
seven per cent on county warrants 
bearing eight per cent interest, and 
issued before act requiring presenta¬ 
tion for payment to recover interest, 
was error.—Americus Grocery Co. v, 
Pitts Banking Co., supra. 

(8) Code establishing legal rate of 
interest at seven per cent, and re¬ 
quiring higher rate to be specified 
in writing, applies to counties — 
Axnencus Grocery Co. v. Pitts Bank¬ 
ing Co, supra, 

(9) County must pay eight per 
cent interest, when such rate is spec¬ 
ified in writing.—Amencus Grocery 
Co. V Pitts Banking Co., supra. 

20 . Ark —^Hamman Nat. Bank r. 

Pope County, 292 S.W 879, 178 

ArfK. 248—^McKinney v. First Nat 

Bank, 238 S.W. 629, 152 Axk. 408. 

ProvlsloiL not violated 

Ark.—^Norman v Blair, 7 S.W2d 828, 

177 Ark 649. 

21. Wls.—^Alexander v. Oneida 

County, 46 N.W. 21, 76 Wis. 66. 

15 C.J p 607 note 59. 

22. Ark.—^McBinney v. First Nat 

Bank, 238 629. 162 Ark. 408 


III.—Hall V. Jackson County, 95 Ill 
352. 

Payment for forbeazaace la present- 
lap« 

Acts 1917 p 849 S S. authorizing a 
county Judge to pay certain amounts 
for forbearance of holders of county 
warrants in presenting the same for 
payment. In an attempt to pay to the 
warrant holders a stipulated rate of 
interest for their forbearance, con¬ 
travenes Const. 1874 art 16 $ 1 — 
Gould V. l>avls, 202 S W. 37, 183 Ark 
90, 

23. Ark —^BfcKmney v. First Nat. 
Bank, 238 S.W. 629, 152 Ark. 403. 

24. Ala—^Dodson v. Blaird, 187 So. 

862, 237 Ala. 687—Burleson v. 

Court of Com'rs of Marion County, 
180 So 572, 235 Ala. 676— 

Isbell V. Shelby County, 180 So. 
567, 235 Ala. 571—Herbert v. Per¬ 
ry, 177 So. 661, 235 Ala. 71—Lyon 
v. Shelby County, 177 So. 306, 235 
Ala. 69—Marengo County v. Bar¬ 
ley, 96 So 753, 209 Ala. 663—Stone 
V. State. 85 So. 443, 204 Ala. 13. 

16 C J p 607 note 61. 

Boad warrants 

Order of county court that all 
road warrants shall draw interest 
from date of registration, applies 
to warrants for bridges—Boshears 
V. Poster, 290 S.W. 387, 164 Tenn. 
494. 

Biterast on reissne warrants 
Bank holding county road reissue 
warrants is entitled to recover on 
warrants representing Interest on 
such reissue warrants—^Macon Coun¬ 
ty V. Dixon, 100 S.W2d 6, 20 Tenn. 
App. 425. 

in Texas 

(*1) It has been held that a coun¬ 
ty may issue interest-bearing war¬ 
rants pursuant to an agreement of 
the parties —^Davis v, Burney, 68 
Tex 864—San Patricio County v. Mc- 
Clane, 58 Tex. 243—^Hidalgo County 
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Drainage Dist. No. 1 v Magnolia Pe¬ 
troleum Co., Clv.App, 47 S.W 2d 
875 

(2) Interest-bearing time war¬ 
rants Issued to pay for cattle dip¬ 
ping vats for tick eradication are 
valid —Hidalgo County v Haney, 
CiV'App., $7 S.\V.2d 409, error dis¬ 
missed. 

(3) So interest-bearing warrants 

for a courthouse or road impro\e- 
ments maturing In after >ears are 
valid —^Bndgers v City of Lam¬ 
pasas, Civ App., 249 SW. 1083—Lasa- 
ter V Lopez, Civ.App., 202 S W. 1039, 
affirmed 217 SW 373, 110 Tex. 

179 

(4) But under Rev.St.l925 arts 
7336, 7344, a provision in contract 
of commissioners' court for pay¬ 
ment of interest on warrants giv¬ 
en for preparation of abstract of 
property for tax purposes is void — 
Cherokee County v Odom, 15 S W2d 
538, 118 Tex 288, reversing. Civ App,, 
297 S W 1053—Commissioners' Court 
of Madison County v. Wallace, 16 
SW2d 535, 118 Tex. 279, reversing 
Wallace v. Commissioners* Court of 
Madison County, Civ App, 281 S.W, 
593, and followed in Sheffield v. 
Sheppard, 39 S.W.2d 1111, 120 Tex. 
583—Southern Surety Co, v Laf- 
ferty, TexCiv.App, 43 S W 2d 160, 
reversed on other grounds Nacog¬ 
doches County V- Liafferty, Com App, 
61 S.W.2d 994 

26. Tenn.—Macon County v. Dixon, 
100 S W 2d 5, 20 Tenn App. 425 

26. Utah.—McIntosh v Salt Lake 
County, 66 P. 483, 23 Utah 304. 

27. Or.—Seton v. Hoyt, 55 P. 967,»a 

34 Or 266, 75 Am.S R. 641, 43 L.bS 
A. 634 ^ 

26. Wash—State v. St John, 71 
192, 30 Wash 630—Williams v. 
Shoudy, 41 P. 169, 12 Wash. 863. 

28. Okl.—Kurn v. Helm, 77 F.2d 553, 
182 Okh 260. 
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f. Evidence 

e. Trial and judgment 

a. In General 

An ordinary action will usually lie to recover on a 
warrant or order, although there is contrary authority. 
The holder of a valid warrant may compel payment 
thereof to the exclusion of invalid warrants, and may en¬ 
join payment of an Invalid warrant. Where a warrant 
is not conceded to be valid the holder may have his 
claim reduced to Judgment as a basis for mandamus. 
An action is maintainable against the county treasurer 
when he wrongfully refuses payment of a warrant, and 
the treasurer may sue to recover back money paid on a 
warrant by mistake. County ofTIcials or third persons 
who have paid warrants for a county are entitled to 
restitution, and m some cases may be subrogated to the 
rights of the warrant holder. 

The general rule is to the effect that, on the non- 
pa 3 rment of a county warrant or order on demand, 
a judgment may be obtained against the county m 
an ordinary action on the warrant or ordef,^® in 
the nature of assumpsit, debt, or covenant,with¬ 
out going back to the original consideration.^^ On 
the other hand, it has been held that in the absence 
of statutory authority a warrant holder cannot sue 
the county in an ordinary action based on the war¬ 
rant,and that a statute giving the right to sue 
a county does not embrace cases where claims have 
been allowed and warrants issued; that it is only 
where a county board has refused to allow a claim 


that suit may be brought on it^^ The holder of a 
valid warrant may, by appropriate action, compel 
the payment thereof to the exclusion of invalid 
warrants and, if necessary, may enjoin payment 
thereof.35 Where, m a suit on county warrants, 
it is shown that the authority of the treasurer to 
pay them is questioned, and the warrants are not 
conceded to be legal, the holder is entitled to have 
his claim reduced to judgment, and need not in the 
first mstance proceed by mandamus.^® So, in the 
federal courts, it has been held that the remedy of 
the holder of county warrants for nonpayment is 
by action at law prosecuted to judgment as a foun¬ 
dation for a writ of mandamus to compel the levy 
and collection of a tax for the payment of such war- 
rants,37 when the sum in controversy and the char¬ 
acter of the parties confer junsdiction,38 and that 
the remedy by mandamus is not lost by a merger of 
the warrant in a judgment recovered thereon in the 
federal court ^9 An action against the county 
treasurer or other disbursmg officer personally is 
maintainable where he violates his clear duty to 
pay a warrant and he may maintain an action to 
recover money paid through the mistake of his clerk 
on a warrant not then legally payable.^l County 
officials or third persons who have paid warrants 
for the county are entitled to restitution,^2 ^nd, in 
some cases, to be subrogated to the nghts of the 
warrant holder,'*^ The right of taxpayers to re- 


aa Tenn—Choctaw Culvert & Ma¬ 
chinery Co. V. Henderson County, 
89 S.W.2d 768, 764, 169 Tenn 669, 
quoting Corpus Juris —^Macon 
County V. Dixon, 100 SW2d 6, 20 
Tenn.App. 426 
16 C J p 607 note 66. 

Action, at law 

Holder of county warrajits Issued 
for expense incurred in poor relief 
Is entitled to have county's liability 
thereon adjudged in action at law — 
Council Bluffs Sav Bank v. Potta¬ 
wattamie County, 260 NW. 233, 216 
Iowa 1123. 

31. Tenn—Choctaw Culvert & Ma¬ 
chinery Co V. Henderson County, 
89 SW.2d 753, 764, 169 Tenn 559, 
citing Corpus Juris, 

16 C J. p 607 note 66 

32. Tenn—Choctaw Culvert & Ma¬ 
chinery Co V. Henderson County, 
supra, quoting Corpus Juris. 

16 C.J. p 607 note 67. 

33. Miss.—^Polk V. Tunica County, 
62 Miss. 422—^Klein v, Warren 
County, 61 Miss. 878, 

34. Miss.—^Klein v. Warren County, 
supra. 

33. Ark.—Stanfield v. Fnddle, 50 S 
W.2d 237, 186 Ark. 878—-McGregor 
V. Miller, 283 S.W. 30, 173 Ark. 
459. 


36. Ky —Cittzens* Nat. Bank of 
Somerset v. Pulaski County, 5 S 
W2d 901, 224 Ky. 160—Citizens' 
Nat Bank of Somerset v. Pulaski 
County, 287 S.W 892, 216 Ky. 382 

37. U.S—Jerome v Commissioners 
Rio Grande County, C C Colo., 18 F 
878, 5 McCrary $39. 

16 CJ p 608 note 72. 

38w U.S.—^Lyell v. Lapeer County, 
C.C.Mich, 16 PCas.No 8,618, 6 Mc¬ 
Lean 446. 

39. U.S—U. S. V. King, CaMo., 74' 
F. 493. 

40. Mo—State v. Adams, 74 SW. 
497, 101 Mo App. 468. 

Tenn.—^Bayless v. Dnskell, 5 Lea 
265 

Xn. Alahama 

(1) A warrant on the county 
treasurer, although duly issued, does 
not entitle the holder to sue the 
county thereon. The payee's reme¬ 
dies are to sue the trea^^urer on his 
official bond if he has funds lawfully 
applicable to payment of the warrant 
and. refuses to pay it, or, if there are 
no such funds, and the county board 
IS authorized to levy and collect a 
tax to raise the funds, to apply for 
mandamus to compel the exercise of 
that power—W. L. Slayton & Co 
of Toledo, Ohio, v. Winston County, 
Ala., CCAAla, 24 F24 761, cer- 
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tiorarl denied W. L Slayton & Co. 
of Toledo, Ohio v. Winston County, 
Ala, 49 act, 28, 278 US 627, 73 L 
Fd. 546 

(2) On motion for summary judg¬ 
ment against the county treasurer 
and sureties on his official bond, a 
copy of a previously paid warrant, 
claimed to have been unauthorized, 
thereby depleting the fund from 
which plaintifCs warrant should 
have been paid, is admissible—^Ram- 
age, Parks & Co v. Folmar, 121 So. 
504, 219 Ala 142. 

(3) On such a motion defendants 
were held to have burden to show 
that warrants were not ^subject to 
payment when refused.—^Ramage, 
Parks & Co V. Folmar, supra. 

(4) On such motion plaintiff is 
entitled to interest and damages, 
where payment was refused with¬ 
out authority.—^Ramage, Parks & 
Co. V Folmar, supra. 

41. Mo.—^Morrow v. Surber, 11 S.W. 

48, 97 Mo 156. 

42. La.—^Young v. Fast Baton 

Rouge Parish, 36 So. 647, 112 La. 

611 

43. Ga.—^Butts County v Jackson 

Bankmg Co, 60 SF. 149, 129 Ga. 

801, 121 AmS.R. 244, 16 LR.A. 

N.S. 667. 
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strain the issuance or payment of warrants is dis¬ 
cussed infra § 286. Mandamus as a remedy gen¬ 
erally to compel issuance or pa>ment of warrants 
is treated in the CJ.S. title Mandamus §§ 147, 148, 
also 38 C J. p 767 note 26-p 772 note 92. 

Jurtsdiction, The federal courts have jurisdic¬ 
tion of an action on county warrants payable to cer¬ 
tain payees or to bearer, where the holder or as¬ 
signee of such warrants who brings the action is a 
nonresident of the state in which the county issuing 
the warrants is situated, whether the payees named 
were citizens of such state or not,^^ and without 
reference to the citizenship of the payee where the 
other jurisdictional facts appear.^5 

b. Time to Sue, Conditions Precedent, and lim¬ 
itations 

(1) Time to sue and conditions preced¬ 
ent 

(2) Limitation of actions ; 

(1) Time to Sue and Conditions Precedent 

In some Jurfsdiettons suit may be brought on a war¬ 
rant If not paid on presentation, regardless of whether 
an adequate appropriation has been made, and although 
there IS no money in the treasury, while in others no 
action IS maintainable on a warrant payable from a 
special fund until such fund Is raised or a sufficient time 
has elapsed to enable the county to raise it, and a 
similar rule applies to warrants payable out of general 
funds. Where a warrant is Indorsed “not paid for want 
of funds,’' an action will not lie until the treasurer it- 
sues a call for outstanding warrants, 

A statute providing that claims against a county 
must be presented for audit within a specified time 
does not require warrants issued on audited claims 
to be again presented before bringing suit there¬ 
on.**® It has been held in some jurisdictions that 
suit can be maintained thereon if not paid on pres¬ 
entation, without regard to whether an appropria¬ 
tion adequate to pay such warrants has been 
made, 47 and although there is no money m the 
treasury to pay;48 but in others it has been held 
that where a warrant is drawn on a special fund no 


action can right full> be brought thereon until such 
fund is raised, f>r at least until sufficient time has 
elapsed to enable the county to raise it in the mode 
provided by law.*® Similarly it has been held 
that, although the r>wncrship of a warrant gives 
rise to a pnma facie cause of action thereon at any 
time,®*^ suit on a warrant payable out of general 
funds not otherwise appropriated cannot be main¬ 
tained where sufficient time has not elapsed to per¬ 
mit the accumulation of sufficient money to pay the 
w’arrant in the order of its registration;®^ but a 
suit will not be abated as premature on the grounds 
of want of available funds and that sufficient time 
has not elapsed to enable the county to acquire such 
funds, where the facts show no inference that funds 
would not have been available had the county au¬ 
thorities performed their duty.®^ A statute provid¬ 
ing that the county treasurer may indorse a war¬ 
rant “not paid for want of funds,” in case funds 
are not available, operates as a provision of the 
warrant, preventing an action thereon before the 
time when the treasurer gives notice of his readi¬ 
ness to pay the warrant by publishing a call for out¬ 
standing warrants.®® 

(2) Limitation of Actions 

In some jurisdictions there are special statutes of 
limitations applicable to actions to recover on county 
warrants. Mere lapse of time short of the statutory 
period IS not a bar where any change of position by the 
county was not due to any act of plaintiff. 

The period of limitation for bringing suit on coun¬ 
ty warrants depends, of course, on statutory provi¬ 
sions. If there are no statutes especially relating 
to warrants, the period of limitation will be that 
governing actions on written contracts generally, or 
actions on sealed instruments, in jurisdictions where 
a seal on the warrant is required, as stated in the 
CJ.S. title Limitations of Actions § 57, also 37 CJ. 
p 755 notes 11-13. In some junsdictions, however, 
there are special provisions relating to county war¬ 
rants, and there is some diversity of holding, even 
in the same jurisdictions,®* with respect to the 


44b U.S.—Board of Commissioners 
of Kearney County v. McMasters, 
Kan. 68 F. 177, 15 CC.A 353—Je¬ 
rome V. Commissioners Rio Grande 
County. C.C Colo., 18 F. 873, 5 Mc¬ 
Crary 633. 

45 ^ XJ.S.—^Thompson v, Searcy Coun¬ 
ty, Ark, 67 F. 1030. 6 aCLA 674, 
affirmed 66 F. 32, 13 CCA. 343. 

46. U.S.—Commercial Trust Co. of 
Hagerstown v Laurens County, D- 
C Ga, 267 P 897. 

47. U S.—^Thompson v Searcy Coun¬ 
ty, Ark. 57 P. 1030, 6 COA. 674, 
affirmed 66 F. 32, 13 aC.A. 349. 

48. Iowa.' -Mills County Nat, Bank 


V Mills County, 25 N.W, 884, 67 
Iowa 637. 

15 C J. p 607 note 69. 

48. Fla.—Smith v Hardee County, 
160 So 760, 762, citing Corpus Ju^ 
xls. 

16 C.J. P 607 note 70. 


50. S D.—^Western 

Surety 

Co. 

V- 

Mellette County, 
S.D. 248. 

267 N.W. 

461. 

63 

51. S D.—Western 

Surety 

Co. 

V. 

Mellette County, 

supra—Stewart v. 

Custer County, 
SB. 166. 

84 NW. 

764, 

14 

88 . S.D.—^Western 

Surety 

go. 

V. 
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Mellette County, 267 N.W. 461, 68 
S.D. 243. 

5& Wash —Wm P Harper & Son v. 
pacific Power & Light Co., 256 P. 
349. 143 Wash. 456. 

54. Xn Xow» 

(1) It was held in one case that 
the statutes do not begin to run 
until the fund out of which the war¬ 
rant was payable came into ex¬ 
istence.—Wetmore v. Monona Coun¬ 
ty. 34 N.W. 761, 73 Iowa 88. 

(2) In another It was held that, 
under a statute giving counties au¬ 
thority to make additional assess¬ 
ments to pay the oosts of county 
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time when the statute of limitations begins to run 
against the right to bring an action on a county 
warrant In one state it has been held that the stat¬ 
ute commences to run from the time of issuance and 
delivery of the warrant's In others it is held that 
the statute does not begin to run from the date of 
issuance or of refusal of payment, but only from 
the time when the money for payment is collected.56 
If the warrant is payable out of a particular fund, 
the county cannot avail itself of the statute of lim¬ 
itations without first showing that it had provided 
such fund;®*^ and where a statute creates a spe¬ 
cial limitation by providing for publication of no¬ 
tice that certain outstanding warrants must be pre¬ 
sented for pa 3 mient within a certain time or they 
will be canceled, the limitation does not begin to 
run until the publication has been made®^ It has 
been held in one state that no statute of limitation 
operates against the right to bnng mandamus be¬ 
cause the party entitled to payment cannot coerce 
satisfaction by suing out execution.®^ In an action 
to set aside a judgment alleged to have been fraud¬ 
ulently secured on warrants fraudulently issued, dis¬ 
covery of the fraud within the meaning of the stat¬ 
ute of limitations is not to be imputed from the 
moment the fraud was perpetrated merely because 
it was known to the oSicer who committed it.®® 
The statute does not begin to run against the suit of 
a purchaser of bonds given in exchange for war¬ 
rants, to be subrogated to the rights of the original 
warrant holders, imtil the county denies its obliga¬ 
tions on the bonds and there is a new acknowl¬ 
edgment so as to stop the running of the statute, 
when the county board adopts a resolution recog¬ 
nizing the obligation of the county on the warrants 
and directing the funding of the debt into bonds. 


Mere lapse of time, short of the statutory period 
of limitations, in bringing a proceeding against the 
county to enforce payment of warrants, is not a bar 
to the proceeding where any change of position by 
the county was not attributable to any delay or oth¬ 
er act of plaintiff.®® 

c. Defenses 

It 18 no defense to an action on a warrant that the 
treasurer failed to collect all the taxes levied for the 
purposes for which the warrant was Issued; nor is it a 
defense to an action on a warrant payable to one who 
loaned money for payment of pensions that there were 
defects In the claims of the pensioners. In a suit by an 
assignee of an order issued to a county official, It is no 
defense that payment of such order had been forbidden 
because of the payee's official misconduct. The invalidity 
of a warrant issued in payment of materials or services 
Is no defense to a recovery of the reasonable value of 
the materials or services. 

It IS no defense to an action on a county warrant 
that the county treasurer failed to collect all the 
taxes levied for the purpose for which the warrant 
was issued.®^ Neither is it a defense to an action 
on a master warrant payable to a bank loaning mon¬ 
ey to the coimty to pay old age pensions that there 
were defects in the claims of the pensioners, in the 
absence of fraud or collusion on the part of the 
warrant holder.®® In a suit by the assignee of 
county orders issued to a county officer, it is no de¬ 
fense that the payment of such orders had been for¬ 
bidden because of his official misconduct, since to 
permit such defense would be to allow a claim aris¬ 
ing from a tort to be set up by way of counterclaim 
to a cause of action based on contract ®® That war¬ 
rants issued in payment of materials or services 
were void is no defense to an action to recover the 
reasonable value of the materials or services ,®7 but 


ditches, limitations begin to run 
against actions on county warrants 
payable out ot the ditch fund from 
the date ofv their issuance, and not 
from the date when they are assets 
actually in the fund out of which 
they are payable.—^Bodman v, John¬ 
ston County, 88 N.W. 831, 115 Iowa 
296 

66 w Ark—Crudup v. Ramsey, 15 S. 

W. 468, 54 Ark. 168. 

15 C J. P 609 note 95. 

58. ITS.—King Iron Bridge & Mfg. 
Co V. Otoe County, Neb., 8 S Ct. 
582, 124 U S. 459, 31 LuBd. 514. 

15 CJT. p 602 note 96. 

57rf Colo.—^Berkey v Board of 

Com'rs of Pueblo County, 110 P. 
197, 48 Colo. 104, 20 AnnCas 1109. 
15 C.J. p 609 npte 97. 

58^ Or—Sm,lth v. Polk County, 112 
P. 716, 67 Or 661. 


sa Miss.—Taylor v. Chickasaw 

County, 12 So. 210, 70 Miss 87 

15 C.J. p 609 note 99 

60. XT.S—O'Brien County v. Brown, 
CCIowa, 18 P.Cas.No.10,399, 1 Dill. 
588 

61. U.S—Coffin V. Board of Com’rs 
of Kearney County, CXCKan., 114 
P. 518, modified on other grounds 
126 F 689, 61 CCA. 607, and cer¬ 
tiorari denied 192 TJ S 607, 24 S.Ct. 
851, 48 L Bd 585 

62. U.S.—Coffin V. Board of Com’rs 
of Kearney County, supra 

63. Waah —State v. Plummer, 226 
P. 273, 130 Wash. 136 

64h Okl.—^Board of Com’rs of De 
Flore County v. Central Nat Bank 
of Poteau, 57 P2d 257. 177 OkL 
11—^Board of Com’rs of LeFLore 
County V Central Nat Bank of 
Poteau, 41 P.2d 853, 171 OkL 42. 

66 . Or.—Multnomah County ▼. 
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First Nat. Bank, 50 F.2d 129, 161 
Or. 342 

66 . N C —Trotter v. Swain County, 
90 N C. 455 

67- Tex—Austin Bros v. Montague 
County, ComApp, 10 SW2d 718, 
reversing, CivApp, 291 S.W 628— 
Cochran County v West Audit Co., 
CivApp, 10 S.W 2d 229, error re¬ 
fused. 

However, ul the sasne JurMlotlon 
(1) It was held that m an action 
on county road warrants, refusal to 
render judgment on quantum vale¬ 
bant for materials purchased was 
not error, where the purchase was in 
violation of law, the purchase price 
in such case not being subject to he 
made a legal charge against the 
county.—Austin Bros v. Patton, Tex 
CivApp., 246 SW 991, reversed on 
other grounds, ConuApp., 288 S.W. 
182, modified on other grounds 296 
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on recovery of such reasonable value the court 
should cancel the warrants.®** 

d. Parties 

The county Is a necessary party to an action on a 
warrant. Where the treasurer refuses to defend the 
action It Is sometimes made the duty of the county judoo 
to defend to protect the Interests of taxpayers. In es* 
tablishing the validity of outstanding claims it is not 
necessary that the holders of all warrants be made de¬ 
fendants. 

An assignee of a warrant, order, or certificate of 
indebtedness may maintain an action thereon, as 
stated supra § 250. In an action on a warrant the 
county, being the real debtor, is a necessary party 
defendant,and it is insufficient to sue the county 
treasurer alone.^® Where the treasurer refuses to 
defend a suit on warrants, it has been held that 
it is the duty of the county judge to defend to pro¬ 
tect the interests of taxpayers.^! In establishing 
the validity of outstanding claims against a county, 
it is not essential that the holders of all warrants be 

made defendants.^2 


e. Pleading 

The general rules of pfrading. as far as applicable, 
govern in determining the sufficiency of the petition to 
state facts constituting a cause of action, and of the 
answer to state facts constituting a defense. A proper y 
signed order is admissible under the common counts, 
and under a plea of total failure of consideration the 
defendant may prove partial failure. 

The petition in an action on a county warrant 
must state facts constituting a good cause of ac¬ 
tion but It necil not negative defenses."^ In an 
action on a large number of warrants the petition 
need not fully describe them, where the aggregate 
amount is stated, and an exhibit attached sets forth 
the date, the amount, and the payee of each war- 
rant.75 An allegation that county warrants were 
is&ucd and delivered to plaintiff is sufficient to show 
that he is the present owner thereof.^® An aver¬ 
ment of extrinsic facts to show right or title is un¬ 
necessary,77 except in the case of warrants negotia¬ 
ble only by indorsement or by written assignment, 
in which case a declaration alleging title by deliv¬ 
ery merely is defective and demurrabIe-7* Aver- 


S.W. 153, and rehearing denied 294 S. 
W. 687. 

(2) It was held in another case 
that holder of invalid county war¬ 
rants given for tractors could not 
recover value of tractors, where 
there was no showing that it pur¬ 
chased as8ign<»r'a equitable rights or 
knew of consideration.—^Hlll County 
V. Colonial Trust Co^ TexCivApp., 
18 S W.2d 737, reversed on other 
grounds Colonial Trust Co. v. Hill 
County, Oom.App., 27 SW.2d 144. 

68 : Tex,—Cochran County v. West 
Audit Co., Clv.App., 10 S.W.2d 223, 
error refused. 

69k Ind.—^Heritage v. Bronnepberg, 
58 N.B. 1064, 26 Ind.App. 692. 

TO, Ind.—Heritage v. Bronnenherg, 
supra. 

71. Ark.—^Burke v. Gullege, 42 S.W. 
2d 397, 184 Ark. 866. 

72. Ky.—^Ballard v, Adair County, 
96 S.W.2d 18, 264 Ky. 490. 

73 . Ga—^Pitts Banking Co. v. Sher¬ 
man, 143 S.BL 681, 166 Ga. 496. 

Tex.—Colonial Trust Co, v. Hill 
County, Civ.App., 288 S.W. 849, re¬ 
versed on other grounds, ContLApp., 
294 SW. 516. 

Petitloiui held snAdeiit 

(1) Petition alleging plaintiff to 
he a transferee before maturity of 
county warrant drawn by commis¬ 
sioners of roads and revenues on 
treasurer of county, and that it was 
issued in payment of materials ac¬ 
tually used and needed for public 
roads of county, a lawful purpose, 
fhftt during year in which it 
was Issued money was lawfully rais¬ 
ed by county for its road funds and 


paid over to such treasurer, and that 
payment had been refused after de¬ 
mand on him and the commissioners 
set out a cause of action—Voris v. 
Early County, 104 S E. 89, 25 Ga. 
App. 650. 

(2) Petition alleging issuance of 
warrants for work done on roads at 
direction of county judge and subse¬ 
quent ratification by fiscal court stat¬ 
ed cause of action—Pulaski County 
V. Farmers* Nat Bank of Somerset, 

9 S.W.2d 48, 225 Ky. 437. 

Feiltloiis 3iold insullloient 

(1) Petition alleging presentation 
of county warrants for payment, re¬ 
fusal, and tender of payment over 
five years later failed to state case 
for recovery of interest.—Pitta 
Banking Co v. Sherman, 148 S.B. 581, 
166 Ga. 496. 

<2) Petition by transferees before 
maturity of county warrant that it 
was issued for lawful purpose, pay¬ 
ment for materials actually used and 
needed on the county's roads, is 
subject to a special demurrer, be¬ 
cause not disclosing the nature of 
the materials, or that they could 
have been lawfully purchased by 
the county or used for a county pur¬ 
pose.—Voris V. Early County, 104 
S.B. 89, 26 Ga.App. 650 

Prayer in petition, by a transferee 
before maturity of a county warrant 
for judgment and interest on the 
warrant is subject to a special de¬ 
murrer, as a county warrant does 
not draw Interest.—Voris v. Early 
County, supra. 

imaeoamnuT aUegattoiis; right to 
object 

County not showing indebtedness 

1163. 


was invalid as exceeding revenue 
could not complain of mauflleiencj* 
of unnecessary allegations in peti¬ 
tion on county warrants —Pike 
County V Day and Night Nat Bank 
of Pikeville, 32 S.W2d 969, 236 Kj 
202 . 

74, PaartiLeulaar defenses 

(1) Failure to record contract on 
which county warrants sued on was 
based is matter of defense—Amen- 
cus Grocery Co. v. Pitts Banking 
Co, 149 S.B. 776, 169 Ga. 70. 

(2) Petition by transferees before 
maturity of warrant drawn by com¬ 
missioners of roads and revenues up¬ 
on county treasurer In payment for 
materials used and needed for its 
public roads was not demurrable be¬ 
cause contract for materials was not 
in writing and was not entered on 
minutes of county commissioners, as 
the law will presume In drawing 
warrant all omcers performed thp*r 
duty, and as contrary is matter foi 
answer—^Voris v. Early County, 101 
S.E. 89. 26 Ga.App. 660. 

(3) In action against county on 
warrants issued for labor and mi.- 
terial furnished on roads, petition 
was not demurrable for not alleging 
roads were not part of state high¬ 
way system.—Shelby County v. Cald¬ 
well, Tex.Civ.App, 48 S,W.2d 761. 

7 &I Tex—Sherwood v. La Sallp 
County. Civ. App., 26 S.W. 660. 

78- Or.—^Dorothy v. Pierce, 41 P. 
668 . 27 Or. 373. 

77- Neb,—^Pollock v- Stanton Coun¬ 
ty, 77 NW. 1081, 67 Neb. 399. 

78: Tenn.—Bradley County v. Sur- 
goine, 6 Baxt. 108. 
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merits of the accumulation, reservation, of existence 
of funds for the pa 3 Tnent of the warrant is neces¬ 
sary in some cases,^9 but not in others,^® as where 
it is alleged that the county had absolutely refused 
to pay the warrant and that other warrants of a 
similar class and later date and registration had 
been paid.^^ A petition by a transferee before ma¬ 
turity alleging that payment of the warrant was 
refused after demand is subject to special demurrer 
for failure to show that the demand was made after 
maturity.82 

As in other actions, an answer is sufficient when, 
and only when, it states facts constituting a good 
defense. ^3 A county is not bound to file an affida¬ 
vit denying the execution of warrants sued on in 
order to require proof by the holders thereof of the 
lawful execution of such warrants.^^ 

Pleading and proof. An order signed and coun¬ 
tersigned by the proper officers is evidence of in¬ 
debtedness on the part of the county, and is there¬ 
fore admissible under the common counts.*® Un¬ 


der a plea of total failure of consideration for the 
warrant sued on, defendant may prove partial fail¬ 
ure.*® 

f. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

\ 

(1) Presumptions and Burden of Proof 

The burden Is ordinarily on the plaintiff to prove 
the facts on which he bases his right of action; but 
the defendant has the burden of showing the invalidity 
of warrants valid on their face, and of establishing any 
affirmative defense. It will be presumed that county 
officers did their duty tn Issuing warrants and that the 
warrants were duly recorded, but there is no presump¬ 
tion that money in the treasury at the time an order 
was issued was still there when payment was demanded. 

In an action on county warrants, the burden is on 
plaintiff to show that he has complied with all the 
requirements of law, **7 that the warrants, if irreg¬ 
ular on their face, represented valid county obliga¬ 
tions;** and in some cases to show that there was 


79. Ind—^Umon County v. Mason, 9 
Ind. 97. 

Neb—^Brewer v Otoe County, 1 Neb, 
378 

FetitloiL lieid liLBidlloleiit 
Petition in an action on a war¬ 
rant given In 1913, and payable in 
1916, as consideration for a traction 
engine, was held not to sufficiently 
aver that at the time of creating the 
debt provision had been made for 
levying and collecting a sufficient 
tax to pay the same, although it was 
alleged that there were sufficient 
funds accumulated to satisfy the 
warrant.—J. I Case Threshing Mach. 
Co. V. Camp County, Tex Civ.App., 
218 S.W. 1. 

80. Tex—Sherwood v. La Salle 
County, CivApp, 26 SW. 660. 

81. Tex—Sherwood v. La Salle 
County, supra. 

88. Ga.—^Vons v. Early County, 104 
SE. 89, 25 GaApp. 650 

83. Tex.—Austin Bros, v Patton, 
Civ.App, 245 S W 991, reversed on 
other grounds, ComApp, 288 S 
W 182, modified on other grounds 
290 S.W 158, and rehearing denied 
294 S.W 637. 

16 C.J. p 609 note 11. 

Answer held suflloient 

(1) In an action on county road 
warrants, an answer that the ma¬ 
terials for which the warrants were 
issued were purchased with the in¬ 
tention on the part of the commis¬ 
sioners' court to create debts against 
the county to be paid out of funds 
which might come into the hands of 
the county treasurer for future years 


in contravention of Const art 11 5 
7, providing that no debt shall be in¬ 
curred by a county unless provisions 
are made at the time of creating the 
same for levying a sufficient tax held 
to set up a good defense as against 
plamtifC’s general demurrer—^Austin 
Bros. V. Patton, Tex.CivApp, 226 S. 
W. 702. 

(2) An answer setting up that the 
materials were sold to the county 
in view of a special road law and 
subject to its provisions, and that 
plaintiff knew that such materials 
were to be used in certain designat¬ 
ed road districts which were not dis¬ 
tricts from the funds for which 
plaintiff attempted to recover, set up 
a good defense.—Austin Bros. v. Pat¬ 
ton, supra. 

I AjnenAxueat Improperly allowed 

In action by transferee of county 
warrant, amendment to plea alleging 
that it was issued in payment of 
contract price for materials furnish¬ 
ed county under a contract which 
was illegal and unconstitutional was 
improperly allowed, as the construc¬ 
tion of public roads being lawful 
county purpose the use of materials 
therefor was presumably applied to 
the countjr's benefit, and as after de¬ 
fault during contract year county 
might provide payment from funds 
raised in the following year, under 
Clv.Code 1910, S 607.—Vons v. Early 
County, 104 SE. 89, 25 GaApp 650 

*84. Ill.—Cook County v Schaflher, 

46 IllApp 611. 

85. Ill—Clark County v. Lawrence, 

63 Ill 32. 


Civ.App., 109 S.W2d 348, error 
dismissed. 

87. Mo.—^Pink v Barton County, 88 
SW. 766, 190 Mo 182—Isenhour v. 
Barton County, 88 S.W. 769, 190 
Mo 163 

In OUahoma, statutes relating to 
the showing necessary before Jhdg^ 
ment on contract can be rendered 
agamst a county are inapplicable to 
a suit on a county warrant—^Board 
of Com'rs of Stephens County v. 
Oklahoma Tractor & Equipment Co, 
80 P.2d 688, 183 OkL 143—Board of 
Com'rs of Le Flore County v. Cen¬ 
tral Nat Bank of Poteau, 57 P. 
2d 267, 177 OkL li¬ 
as. Tenn—^Macon County v. Dixon, 
100 S.W.2d 6, 20 TennApp 426. 

Simature 

Reissued road warrants of Macon 
county signed only by chairman of 
county court and clerk of county 
court instead of by chairman and 
secretary of board of road commis¬ 
sioners, as required by statute, were 
not regular on their face, and burden 
was on holder to show warrants rep¬ 
resented just and valid obligations 
of county.—Macon County v. Dixon, 
supra. 

Pmud 

Burden was on holder of reissued 
county warrants to establish that 
they were not issued to him to cover 
up fraud of county court clerk in is¬ 
suing certain warrants, where there 
were suspicious circumstances tend¬ 
ing to show such fact and chairman 
of county clerk testified he signed 
reissue warrants m blank.—^Macon 
County V. Dixoh, supra. 


86. Tex.—De Witt v. Kent County, 
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money in the treasury available for the payment of 
the warrant*^ 

However, warrants valid on their face are pre¬ 
sumed to have been validly issued, and the burden 
of establishing their invalidity devolves on defend¬ 
ants,®® and, in such cases, the burden is on defend¬ 
ant to prove its asserted defense that the warrant 
was issued in violation of a constitutional limitation 
on the amount of county indebtedness,or that no 
provision for payment was made when the warrants 
were issued,®® or that they were issued for purpos¬ 
es for which there was no appropriation for the 
current year,®* or that there were no funds applica¬ 
ble to the payment of the warrant and that sufficient 
time had not elapsed to acquire such fimds.®^ It 
has been held, however, that a general denial, with 
a special defense that the debt limit had been ex¬ 
ceeded, imposes on plaintiff the burden of proving 
that the warrants sued on were for debts created 
before the funds were exhausted, in order to make 
out his prima facie case, and that the burden then 
shifts to defendant to prove its affirmative de¬ 


fense The burden is on defendant to prove pay¬ 
ment of obligations represented by reissued war¬ 
rants.®® Defendant, pleading total failure of con¬ 
sideration, is entitled to prove partial failure, as 
stated supra § 256 e, but the burden is on it to show 
the extent of such failure.®*^ 

While It will be presumed that coimty officers 
did their duty in the issuance of warrants,®* that 
money expended by a county was spent for proper 
purposes,®® and that warrants were based on a 
valid contract duly recorded as required by stat¬ 
ute,^ there is no presumption that money shown 
to be in the county treasury at the time certain or¬ 
ders were issued remained there up to the time pay¬ 
ment was demanded.® 

(2) Admissibility 

The general rules of evidence are applicable In de¬ 
termining the admlssibiilt/ of evidence. 

Evidence that may properly be received in a suit 
on a county order or warrant includes the order 
or warrant itself,® or, in case of its loss, a cop> 


89. IT.S—Pauly Jail Bldg. & Jdtg 
Co V Jefferson County, Wash., 1$0 
F 8SS. 88 C C A 48 

90. U.S—Sabine County, Tex, v, 
Brown-Crummer Inv. Co,, C.C A 
Tex., 76 P 2d 559 

SD—Western Surety Co, v Mellette 
County, 267 NW. 461. 63 S.D. 243. 
Tenn.—^Macon County v. Dixon, 100 
SW.2d 6, 20 Tenn.App. 426. 

15 C.J. p 610 note 15. 

TrJaam case 

(1) Plaintiff makes pnma facie 
case by introducing warrant proper¬ 
ly executed and proving that he Is 
owner and holder thereof, and the 
burden is then on the county to 
prove Its invalidity.—Central Nat 
Bank of Okmulgee v Board of 
Oom’rs of Cherokee County, 49 P.2d 
196, 173 Okl. 606—^Kansas City 

Southern Ry. Co. v. First Nat Bank 
of Heavener, 43 P.3d 713, 171 Okl. 
472 

<2) But where plaintiff introduces 
agreement out of which warrant was 
issued and other evidence showing 
invalidity of agreement, he destroys 
effect of pnma facie case.—Central 
Nat Bank of Okmulgee v. Board of 
Comers of Cherokee County, supra. 
When burden shifts to plainttf 
Where chairman of county court 
testified that reissued warrants, reg¬ 
ular on their fkee, were signed by 
him m blank, that he was net present 
when they were issued by connty 
court clerk, that he knew nothing of 
original warrants, and did not ex¬ 
amine them nor pass on validity 
thereof as county obligatien, burden 
of proving validity of reissued war¬ 
rants shifts to the holder.—^Macon 


County V Dixon, 100 S.W2d 5, 20 
TennApp. 425 

91. US—Rowan County v. Banks- 

Miller Supply Co, C.C.A.Ky, 96 F. 

2d 904. 

Okl—Kansas City Southern By. Co. 

V. First Nat Bank of Heavener, 43 

P.2d 713, 171 Okl. 472. 

16 C J. p 610 note 16. 

Zn suit by bona fide purchaser on 
warrants issued by county, the pro¬ 
ceeds of which were properly ex¬ 
pended in discharge of its duties 
and functions, county has burden of 
showing that warrants were issued 
in violation of the constitutional debt 
limit—^Troy Nat. Bank v. Russell 
County, D.aAla., 291 F. 185 
Partienlar fact to be proved 

(1) In suit on county warrants, de¬ 
fended on ground that warrants 
caused exi>enses to exceed income, 
contrary to constitution, county had 
burden of proving that prior indebt¬ 
edness was valid, and hence includ¬ 
able m expenses* notwithstanding 
presumption of validity of debt aris¬ 
ing out of its creation by fiscal court, 
since county had possession of facts 
determinative of validity of debt.— 
Rowan County v. Banks-Miller Sup¬ 
ply Co.. CC.A.Ky.. 96 F.2d 904. 

(2) Burden was on county to 
show levy exceeded constitution¬ 
al limit.—Tyler v Shelby County, 
Tex.. CCA-Tex., 47 F2d 103 

(3) It could not be assumed that 
in 1925 same levy as in 1923 was 
necessary to discharge matured obli¬ 
gations, absent evidence as to what 
valuation was m 1925.—^Tyler v. 
Shelby County, Tex., supra. 
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(4) Burden of proving indebted¬ 
ness of county exceeded income fui 
year in which incurred is on pRrt> 
contesting indebtedness—Pike Coun¬ 
ty V. Day and Night Nat. Bank of 
Pikeville, 32 SW2d 969, 236 K> 
202 . 

92. Tex —^Austin Bros v Patton, 
Civ App., 22$ S.W. 702. 

93: Okl —^Board of Com'rs of I.*' 
Flore County v. Central Nat. Ban* 
of Poteau, 67 P.2d 267, 177 Okl. 11 

94. S.D —^Western Surety Co. v. 
Mellette County, 257 N.W. 461, 63 
SD 243 

95. Mo.—Mountain Grove Bank v. 
Douglas County, 47 S.W. 944, 146 
Mo. 42. 

99. Tenn.—^Macon County v. Dixon, 
100 S.W.2d 5, 20 TenmApp. 426 

97- Tex.—^De Witt v, Kent County, 
Civ.App, 109 S W.2d 348, error dis¬ 
missed 

98: Neb.—^Dakota County v. Bart¬ 
lett, 93 N.W. 192, 67 Neb. 62. 

99h U.S.—^Pauly Jail Bldg & Mfg. 
Co. v Jefferson County, Wash., 160 
F. 866, 88 C.C A. 48 

1. Ga.—Thompson v. Shurling, 193 
S K 880, 184 Oa. 836—^Americus 
Grocery Co v. Pitts Banking Co., 
149 S.B. 776, 169 Ga. 70. 

2- Ind—Wood V State, 65 N.B. 959, 
155 Ind. 1. 

3: Ill.—Clark County v. Lawreno^^ 
68 XU. 32. 

Hiss*—Taylor v. Chickasaw Countar, 
16 So. 907. 
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thereof a certified copy of the claim for the pay¬ 
ment of which the warrant was issued,® the min¬ 
utes of the county board showing the proceedings 
at the time the warrant was authorized;® ineffec¬ 
tive proceedings to validate other warrants prior m 
point of time to that of plaintiff's and entries in 
the records of a county, made by the clerk in due 
course of business, either under the express provi¬ 
sions of a statute or in the usual course of official 
duty® Where the records of the county commis¬ 
sioners have been destroyed by fire, it is competent 
to show by oral proof that no order had ever been 
made by such commissioners authorizing the issue 
of the county warrants sued on.® 

(3) Weight and Sufficiency 

The general rules govern In determining the suffi¬ 
ciency of the evidence to establish facts sustaining the 
cause of action or defense. 


The general rules of evidence are applicable m 
actions on warrants in determining the weight and 
sufficiency of evidence to show that the warrants 
in suit were in contravention of constitutional lim¬ 
itation on county indebtedness to show that 
transfer of warrants by original holder to plaintiff 
was a sufficient assignment to authorize recovery 
thereon to show payment ,1® or to show other 
facts sustaming the cause of action or defense 
Where plaintiff has made a prima facie case, the 
invalidity of the warrants must be proved by clear, 
satisfactory, and convincing evidence.^^ Where a 
warrant is in form payable to bearer, its possession 
and presentation by plaintiff at the trial is pnma 
facie evidence of plaintiffs ownership, even though 
such ownership is denied in defendant's answer, and 
is sufficient until the ownership is attacked by some 
evidence.!® Also, under a statute providing that no 


4m Iowa—^McCormick ▼. Grundy 
County. 24 Iowa 3S2. 

5« TT.S—^Rollins v Board of Corners 
of Rio Grande County, Colo, 90 P 
676, 33 aCA. 181. 

0. Utah.—^Auerbach v Salt Lake 
County. 63 P. 307. 28 Utah 103. 

7- Wash.—State v. Gloyd, 44 P, 103, 
14 Wash. 6. 

8- US—^Rollins v. Board of ComTs 
of Rio Grande County, Colo., 90 P 
676. 33 C C.A 181. 

9. Ala.—Grayson v- Latham, 4 So 
200, 866, 84 Ala 546. 

10. Bvldenoe InunJlclent 

(1) In action on warrant coupons, 
evidence did not show tax levy ex¬ 
ceeded constitutional limit—Tyler v 
Shelby County, Tex, C.CA.Tex., 47 
F2d 103 

(2) In suit on county warrants, de¬ 
fended on srround that warrants ex¬ 
ceeded constitutional limits, mere 
showing of amount of expenditures 
for office supplies, maintenance, and 
pauper claims, without explicit proof 
of nature of expenditures, was in¬ 
sufficient to show that such amounts 
must be deducted from income as 
fixed charges in determining whether 
net income had been exceeded —^Row¬ 
an County V. Banks-Mlller Supply 
Co., CCAKy.. 96 P.2d 904. 

(3) Evidence failing to show 
amount of floating county indebted¬ 
ness at beginning of each fiscal 
year and whether such indebtedness 
was valid did not authorize judg¬ 
ment declaring warrants for salary 
of county agricultural agent void for 
violation of constitutional limitation 
on county indebtedness.—Jackson 
County v. Madden, 112 S.W.2d 986, 
271 Ky 686. 

11. T^x.—Shelby County v. Cald¬ 
well, CivAjip.. 48 S.W2d 761. 


la. Svldenoe sulficdeiLt to show that 
warrants had been paid —Sandy 
Hook Bank's Trustee v Elliott Coun¬ 
ty Fiscal Court. 58 SW2d 637. 248 
Ky 498 

Bvidenoe IsunUfiolent to establish 
payment of obligations represented 
by reissued county road warrants — 
Macon County v. Dixon, 100 S.W 2d 
6, 20 TenouApp. 425 
13. Bvldenoe sullLoleiit 

(1) To show that purchasing order 
was made at special term of fiscal 
court when some members thereof 
were not present and had not been 
notified of meeting, and hence that 
order was invalid —Harlan County v. 
Howard, 66 SW2d 865, 246 Ky 791. 

(2) To show sufficient unencum¬ 
bered appropriation in highway fund 
to meet claim on which warrant was 
based—^Board of Com'rs of Stephens 
County v Oklahoma Tractor & 
Equipment Co., 80 P 2d 638, 183 Okl 
143 

Bvidehoe l]U9-affiol6s.t 

(1) To show irregularities in is¬ 
suance of warrant—^Macon County v. 
Dixon, 100 SW2d 5, 20 TennApp 
425. 

(2) To show fund on hand at date 
county warrants were issued was 
sufficient to have paid them.—Aus¬ 
tin Bros V, Montagrue County, Tex 
CivApp, 291 SW 628, reversed on 
another ground, Com.App , 10 S W 2d 
718. 

<3) Proof, without more, that coun¬ 
ty in Texas repudiated and breached 
contract for compilation of plat book 
and prevented its completed per¬ 
formance did not impeach plat book 
warrants issued m connection with 
contract, nor prevent their collec¬ 
tion.—Sabine County, Tex, v. Brown- 
Crummer Inv- Co, CC.A.Tex., 76 P. 
2d 669. 

(4) Where county furnished no 
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substantial evidence that any claims 
represented by warrant issued as 
compensation for county court clerk 
were padded or excessive, and com¬ 
mittee of quarterly county court ex¬ 
amined claims, found them correct, 
reported them to quarterly court, 
which ordered them to be paid, at¬ 
tack on warrant was Insufficient to 
overturn presumption of correctness 
of statement on which warrant was 
based.—Macon County v. Dixon, su¬ 
pra 

(6) A judgment that plaintiff take 
nothing by suit on county warrants 
for purchase price of road machinery 
was erroneous, where undisputed 
evidence showed that warrants were 
issued in payment for grader, which 
defendants accepted sjid gave county 
no trouble, as well as tractor, which 
proved worthless, and no issues as 
to representations or warranties 
concerning grader or Its failure to 
comply therewith were submitted to 
jury—De Witt v. Kent County, Tei 
CivApp., 109 S.W2d $48, error dis¬ 
missed 

Approval of claim 

County was held not to have sus¬ 
tained burden of showing that claims 
for compensation of county court 
clerk evidenced ’ by warrants were 
not approved by quarterly county 
court and by it ordered to be paid 
—^Macon County v, Dixon, 100 SW 
2d 5. 20 TennA.pp. 426. 

Prand 

Evidence In action on county war^ 
rant established that fiscal court's 
purchase of land for county for 
paupers' graveyard was collusive and 
fraudulent—^Harlan County v How¬ 
ard, 66 S.W.2d 466, 246 Ky. 791. 

14. U.S—Troy Nat. Bank v. Rus¬ 
sell County, D.CAla., 291 F. 185 

16. S.D —^Heffieman v. Pennl^agton 

County, 62 N.W. 861, 3 S D. 162 
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action shall be brought on a county order until a 
certain number of days after a demand for pay¬ 
ment, an indorsement on an order dated more than 
the prescribed number of days before the bringing 
of suit and purporting to be signed by the county 
treasurer, which recites that it was presented and 
payment refused for want of funds, is sufficient 
evidence of such presentation to justify the bring¬ 
ing of a suit thereon.^® Proof that a warrant is¬ 
sued against a fund exceeded the appropriation for 
that fund without proof that the warrant in ques¬ 
tion was based on a contract made after the ap¬ 
propriation was exhausted is insufficient to estab¬ 
lish the invalidity of the warrant^^ 

g. Trial and Judgment 

Disputed questions of fact should be submitted to the 
jury. Matters once admitted of record cannot be stricken 
out on motion or objection, and a special finding of fact 
does not establish the invalidity of warrants where It 
does not state facts showing such invalidity. No recovery 
can be had for an amount larger than the claim. Of¬ 
ficers without authority to issue certain warrants cannot 
bind the county by confessing judgment thereon; but the 
county board may consent to the entry of judgment on 
technically defective warrants evidencing a valid county 
indebtedness. 

Where, in an action on county warrants, there is 
evidence on both sides of the questions in issue, the 
court instead of directing a verdict should submit 
such questions to the jury with proper instruc¬ 
tions.^® While the report of a referee will be given 
a reasonable construction,matters once admitted 
of record cannot subsequently be struck out on mo¬ 


tion or objection,^® and a special finding of fact 
does not establish the invalidity of certain war¬ 
rants, where it does not state facts showing the in- 
validity.2i No recovery for a larger amount than 
the claim can be had .22 Where the county or par¬ 
ish officers were without authority to issue certain 
warrants sued on, they are also without authority to 
bind their county or parish by confessing judgment 
for the amount of such warrants.^® On the other 
hand, it is proper for the county board to consent 
to the entry of judgment on technically defective 
warrants evidencing a valid indebtedness.24 

§ 2S7. BiUs and Notes 

County fiscal agents capnot issue commercial paper 
so as to bind the county, In the absence of statutory au¬ 
thority, and when authority is given it must be pursued 
strictly. Want of consideration Is a good defense to an 
action on a county note. Where notes show on their 
face, in connection with public records, that the amount 
exceeds the constitutional limit, a purchaser Is not pro¬ 
tected as a bona fide holder without notice. The validity 
of tax anticipation notes and the rights of purchasers 
are determined by the cbnstitution or statutes. Notwith¬ 
standing the Invalidity of a note, a county may be liable 
thereon, on the principle of estoppel; and where the 
county borrows money and uses it for Its purposes, the 
lender may recover the amount on the theory of unjust 
enrichment. 

The rule is well settled that in the absence of 
statutory authority therefor, express or implied, the 
fiscal agents of a county cannot issue commercial 
paper so as to charge the county, 2 6 and where such 
authonty is given it must be pursued strictly or the 
county cannot be held for the payment thereof,^® 


16. Wis —Alexander v Oneida 

County, 46 NW 21. 76 Wis. 66. 

17- Ark—^Monroe County v Brown, 
177 SW 40. 118 Ark 624 

18. U S —Speer v Board of Com’rs 
of Kearney County, ICan, 88 P 749, 
82 CCA 101 

Tex.—^Leach v Wilson County, 4 
SW 618, 68 Tex 363. 

19. Mo —^Mountain Grove Bank v 
Doufirlas County, 47 S.W 944, 146 
Mo 42 

80, Neb.—^Dakota County v Bart¬ 
lett, 93 N.W 192, 67 Neb 62. 

91. Okl—Johnson v Pawnee Coun¬ 
ty, 66 P. 701, 7 Okl 686. 

88 . Ija—Kent v St Helena, Mann 
XJnrep Cas 228 

83. La—^Benham v Carroll Parish, 
28 La Ann 34$ 

84. Colo—Sweet v Denver & R G. 
R. Co, 147 P 669, 59 Colo. 181. 

85. Neb —Ahern v Richardson 

County. 256 N.W 516, 617, 127 
Neb 659. quotingr Corpus JUzis. 

16 CJ" p 611 note 37 

Statute uot maudatoiy 

The act of March 28, 1917 § 26, 

Pub.L. p 661. as amended by the act 


of April 16, 1919, Pub L pp 371, 878, 
providingr that in certain cases a 
county "may” make appropriations 
and raise money to meet such appro¬ 
priation by issue of emergrency notes, 
is permissive merely, and not manda¬ 
tory.—McDonald v. Board of Chosen 
Freeholders of Hudson County, 122 
A. 801, 99 N.JLaw 170, reversmgr 
121 A. 297, 98 N.J.Law 386 

86. Neb —^Ahem v. Richardson' 

County, 266 N.W 515. 617, 127 Neb. 
659, quotingr Corpus Juris. 

•N.Y.—^People ex rel. Moody Engineer- 
ingr Co. V Hamilton, 178 NTS 702, 
108 Misc. 685. 

15 C J p 611 notes 38, 89. 

TTnauthozixed exeoutiou 

<1) Notes executed by county su¬ 
pervisor merely as supeirvisor, not 
authorised by county advisory boaSrd, 
and not countersigned by treasurer, 
executed to meet current expenses, 
were not executed accordmgr to law. 
—South Carolina Nat Bank of 
Charleston v Union County, 16Q SK. 
738, 162 SC. 366. 

(2) Wh4re county supervisor had 
no authonty to execute notes, county 
was not estopped by recitals therein 
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from showings they were not valid 
obligations.—South Carolina Nat. 
Bank of Charleston v. Union County, 
supra- 

(3) Desigrnation of county super¬ 
visors to sign ori^nal notes did not 
carry with it power to renew such 
notes.—South Carolina Nat. Bank 
of Charleston v. Union County, su- 
pra. 

<4) Where plaintiff purchased from 
bank notes executed by county super¬ 
visor without authority, and given in 
renewal of valid notes which bank 
still ' held, and amount paid was 
credited to special account for super¬ 
visor, and bank became insolvent, 
county did not receive benefit from 
negotiation of notes, so as to be re¬ 
quired to pay them.—South Caro¬ 
lina Nat. Bank of Charleston v. Un¬ 
ion County, supra 

Curative statute inapplicable 

A statute providing that all prior 
proceedings taken to provide for the 
issuance of notes or other county 
obligations are hereby validated, 
and that all such notes, etc., hereto¬ 
fore sold or contracted to be sold at 
not less than par and accrued inters 
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although the power is not exhausted by a single ex¬ 
ercise 27 Where notes executed by a county show 
on their face, in connection with the public records, 
that the amount thereof exceeds the constitutional 
limit, a purchaser is not protected as a bona fide 
holder without notice,22 and while the county may 


be liable to the extent of the indebtedness which it 
could legally contract, recovery on such liability 
must be apportioned among all noteholders entitled 
to share therein.29 The validity of notes given by a 
county in anticipation of the collection of taxes,20 


est are hereby validated, relates only 
to what are commonly termed “mon¬ 
ey raisingr*' proceeding's, and not to a 
promissory note given in payment of 
road machinery, or other similar 
transactions—^Universal Motor Co v. 
Newton County, 130 So 791, 168 
Miss 873, suggestion of error ove3> 
ruled 131 So. 827, 158 Miss. 873. 

Xa l^onisiaua 

(1) A police Jury was not liable 
on notes which stated that certain 
wards promised to pay stated sums 
-to plaintiff and each of which was 
signed by a ward member, even if 
notes were given for merchandise 
used by police 3 ury. since police Jury 
could only be bound by an ordinance 
or resolution authorizing the pur¬ 
chase, and no one member could 
bind it by his individual act—Co¬ 
lumbia Oil Co V. Police Jury of 
Natchitoches Parish, La App, 184 So. 
580. 

<2) A police Jury could not be 
held liable on notes executed by 
wards and signed by ward members 
on theory of estoppel where estoppel 
was not pleaded—Columbia Oil Co 
V. Police Jury of Natchitoches Par¬ 
ish, supra. 

(3) Where note and copy of chat¬ 
tel mortgage, attached to petition, 
bore signature of individual for po¬ 
lice jury, petition, alleging that po¬ 
lice Jury signed note, and failing to 
allege that signer of instruments 
was duly authorized by police Jury, 
stated no cause of action against 
police jury—^International Harvester 
Co. of America v. Police Jury of 
Red River Parish, La App, 177 So. 
70 

(4) But a petition, which alleged 
that police Jury signed note, that 
act of chattel mortgage and vendor's 
lien secured note, and that plaintiff 
was holder thereof, and to which 
was attached the note and a copy 
of the chattel mortgage, bearing sig¬ 
nature "Lr, L S. Huckabay P J 
Ward No 6 Red River Parish,” was 
not subject to exception of no right 
of action.—^International Harvester 
Co. of America v Police Jury of Red 
River Parish, supra. 

37- N.T.—^Parker v Saratoga Coun¬ 
ty, 13 N B 308, 106 N T. 392 

38- XT S —Commercial Trust Co of 
Hagerstown v. Laurens County, B 
C.aa, 267 P. 901. 

39. XT S —Commercial Trust Co. of 
Hagerstown v. Laurens County, su¬ 
pra. 


30. Xn California 

(1) A statute authorizing county 
board to borrow money on tax antici¬ 
pation notes to pay obligations in¬ 
curred in current fiscal year was not 
invalid as authorizing board to incur 
mdebtedness payable from revenue 
of future years without required vote 
of electors, such notes not being 
general county obligations.—^Los An¬ 
geles County v. Legg, 55 P.2d 206, 6 
Cal 2d 349. 

(2) Tax anticipation notes for 
sums borrowed by county to pay 
obligations, including salaries ac¬ 
cruing, maintenance and operation 
charges incurred, and capital ex¬ 
penditures required during current 
fiscal year after borrowing, were not 
void under statute limiting purpose 
of borrowing to payment of obliga¬ 
tions already lawfully incurred — 
Los Angeles County v. Legg. supra. 

(8) County board's resolution “that 
it IS necessary for the county to 
borrow" stated sum. “needed for the 
immediate requirements of said 
county" m certain fiscal year, “to 
pay obligations lawfully incurred” 
therem, sul&ciently set forth neces¬ 
sity for borrowing—^Los Angeles 
County V. Legg, supra. 

(4) County board's resolution that 
It was necessary for county to bor¬ 
row stated sum, needed to pay obli¬ 
gations incurred in current fiscal 
year before receipt of sufficient in¬ 
come to meet such payments, suffi¬ 
ciently complied with statute as 
against contention that income 
schedule in resolution included items 
of anticipated revenue, which were 
not “income and revenue provided” 
within statute requiring statement 
of amount thereof—^Los Angeles 
County V. Legg, supra. 

Xa a-eorgia» a note given l)y a coun¬ 
ty for money borrowed In anticipa¬ 
tion of the collection of taxes, in vio¬ 
lation of a constitutional limitation 
on the power to borrow money, is 
unenforceable —Farmers' Loan & 
Trust Co. of New York v Wilcox 
County, Ga, D.CGa, 284 F. 856, af¬ 
firmed, CCA, 287 F. 809, and cer¬ 
tiorari denied 43 S Ct. 703, 262 XT S 
766, 67 L.Bd. 1217. 

Xn Tlllnois, tax anticipation notes 
were not general liabilities of coun¬ 
ty, and were payable only out of the 
several tax levies against which they 
were severally issued, but neverthe¬ 
less represented appropriation of un¬ 
collected taxes to extent of outstand¬ 
ing warrants and notes, with accrued, 
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as well as future accruing, interest 
—People ex rel Gill v. Otis, 10 NB. 
2d 672, 367 Ill. 136 

In Kentucky 

(1) Although one lending fifty 
thousand dollars to county on its 
note given in anticipation of taxes 
had stated he would not make the 
loan unless county attorney approved 
It, he had right to change his mind, 
and his bona fides was not affected 
because he made loan without such 
approval, where he had no notice 
that county attorney had not ap¬ 
proved it.—George A. Byer & Co v. 
Mercer County, Ky., DCKy, 292 P 
292, affirmed, CCA, Mercer County 
V. Byer, 1 F 2d 609. 

(2) The fact that the lender took 
illegal discount of seven hundred and 
fifty dollars, if true, d'd not affect 
bona fides of the transaction on his 
part—George A Byer & Co v. Mer¬ 
cer County, supra, 

Xu XdissiSBippi 

(1) The statutes authorizing issu¬ 
ance of tax anticipation notes as a 
county-wide obligation, to be paid 
out of a county-wide levy, do not au¬ 
thorize issuance of notes to be paid 
solely by a district levy —In re 
Walthall County Tax Anticipation 
Notes, Miss., 185 So 565, followed 
in 185 So. 566. 

(2) Proceedings for issuance, in 
name of county, of tax anticipation 
notes, proceeds of which were to be 
used exclusively for maintenance of 
roads in particular supervisor's dis¬ 
trict, and which were to be repaid by 
a tax levy exclusively on the realty 
and personalty within such district, 
were invalid—^In re Walthall County 
Tax Anticipation Notes, supra. 

<8) Where a tax anticipation obli¬ 
gation is to be paid only by the tax¬ 
payers of a particular district, such 
taxpayers alone have the right to 
protest against issuance of such ob¬ 
ligation and to vote at an election 
concerning such issuance—^In re 
Walthall County Tax Anticipation 
Notes, supra. 

In IKissoozi 

(1) A county, which petitions al¬ 
leged and answers admitted had 
population of between ninety-five 
thousand and one hundred and fifty 
thousand according to last federal 
census, was within act authonzmg 
such counties to issue tax anticipa¬ 
tion notes, although only title re¬ 
ferred to census m stating popula¬ 
tion limits.—^Thomas v. Buc h a n a n 
County, 51 S.W.2d 95, 330 Mo. 627. 
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and the rights of purchasers of such notes,are de¬ 
pendent on the provisions of the constitutions or 
statutes of the particular jurisdiction. It has been 
held that where county commissioners have no pow¬ 
er to issue negotiable paper, notes issued by them 
will be regarded as nonnegotiable.32 As in the 
case of promissory notes generally, see Bills and 
Notes §§ 517-523, a note g^ven by a county may be 


defended against for want of consideration.^^ 

Effect of invalidity. Notwithstanding the inva¬ 
lidity of notes given by a county, the county may be 
liable thereon on the principle of estoppel and 
where the county gives its note for money borrowed 
and uses the money for its own purposes, the lender 
may recover the amount on the theory of unjust en¬ 
richment, although the note is invalid.®® 


E. BONDS 


§ 258. Power to Issue 

a. In general 

b. Purpose generally 

a. In General 

The power of 4 county to issue bonds fs dependent 
upon constitutional or statutory authorization. 


In the absence of authority conferred expressly 
or by necessary implication by constitution or by 
statute, counties or parishes have no power to is¬ 
sue bonds.®® A county may, of course, issue bonds 
when the authority is conferred by the constitution 


(2) Act authorizing county to issue 
tax anticipation notes up to ninety 
per cent of its anticipated revenue 
for year was not unconstitutional as 
permitting issuance of notes in 
amount exceeding, with existing in¬ 
debtedness, county’s revenue for year 
without popular vote —^Thomas v. 
Buc h anan Coimty, supra 
31. US —Farmers* Loan & Trust 
Co. of New York v Wilcox Coun¬ 
ty. Ga, DCGa,, 284 F. 856, C C.A., 
affizmed 287 F 860, certiorajn de¬ 
nied 48 set 708 262 US 766, 67 
LBd 1217. 

JTotioe 

Where a note executed by a coun¬ 
ty for borrowed money refers, as 
authority for its issuance, to a reso¬ 
lution of the commissioners of roads 
and revenue, any purchaser of the 
note Is chargeable with notice of 
whatever facts are shown by such 
resolution—^Farmers* Loan & Trust 
Co of New York v Wilcox County, 
supra 

38. Nev—San Francisco First Nat. 
Bank v Nye County, 146 P 932, 38 
Nev. 123, Ann Cas 1917C 1195. 

33. US —Ohio County v. Baird, 
Kjf, 181 F 49, 104 CCA. 63 

34, U S.—^Mercer County v Byer, 
CCAKy, 1 F.2d 609, affirming, D. 
C., George A. Eyer & Co v Mer¬ 
cer County, 292 F 292 

Bstopp4l by raottmls 

(1) The rule as to estoppel of 
county to deny validity of its obliga¬ 
tions by recitals therem as to facts 
on which validity depends is not lim¬ 
ited, in its application, to negotiable 
bonds to exclusion of promissory 
note—George A Eyer & Co v. Mer¬ 
cer County, Ky, DCKy, 292 F 292, 
affirmed, CCA, Mercer County v 
Eyer. 1 F2d 609 

(2) Payee in county’s note, al¬ 
though first holder, was entitled to 
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protection of recital therein that 
Kentucky constitutional and statu¬ 
tory limitations on county’s Indebt¬ 
edness had been complied with, 
where violations, if any, were due to 
uncertain and complicated circum¬ 
stances—^Mercer County v. Eyer, C 
CAKy, 1 F.2d 609, affirming, DC. 
George A Eyer & Co v. Mercer 
County, 292 F 292. 

(3) Where one lending money to 
county on its note given in anticipa¬ 
tion of taxes acted on recital in the 
note as to doing and performance of 
acts and conditions precedent to its 
issuance, it was immaterial that such 
recital was prepared by him and in¬ 
serted at his request —George A 
Eyer & Co v Mercer County, D C 
Ky., 292 F. 292, affirmed, C C.A., Mer¬ 
cer County V. Byer, 1 P.2d 609. 

(4) Authority of county Judge as 
presiding officer of fiscal court to in¬ 
sert, in note given by county, recital 
that constitutional and statutory 
limitations on county's debt had not 
been violated, was, if not conclusive¬ 
ly established, at least question of 
fact affirmatively determined—^Mer¬ 
cer County v. Eyer, C.C.A.Ky. 1 F. 
2d 609, affirming, DC., George A 
Byer & Co v Mercer County, 292 F. 
292. 

(5) Hesolution of fiscal court au¬ 
thorizing execution of note for coun¬ 
ty earned authority to Include con¬ 
ventional recital that acts were legal 
—State Bank of New York v Hen¬ 
derson County, Ky., C.C.AKy, 36 F 
2d 859, certiorari denied Henderson 
County, State of Kentucky v State 
Bank of New York, 60 S.Ct 246, 281 
US. 728, 74 LEd 1144, 1145. 

35. U.S—George A Eyer & Co v. 

Mercer County, Ky, D.C Ky, 292 F 

292, affirmed, C.C.A, Mercer County 

v Eyer, 1 F2d 609 
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Biability as for anoney re¬ 

ceived 

Notes, proceeds of which county 
received, constituted county’s obliga¬ 
tion for money had and received, 
even if county was without legal au¬ 
thority to borrow money—Peurifoy 
V Boswell, 160 SB 156, 162 SC 107, 
modified on other grounds 161 S.E 
927. 

Tax anticipatloiL notes 
WTiere plaintiff loaned money to 
Kentucky county on note purporting 
to have been given in anticipation of 
taxes and the money was disbursed 
on behalf of the county, it is re¬ 
coverable from the county on the 
principle of unjust enrichment, even 
though transaction was invalid un¬ 
der Ky.Const. § 167, limiting indebt¬ 
edness of counties without assent of 
voters —George A Byer & Co. v 
Mercer County, Ky, DCJEy., 292 F 
292, affirmed, C C.A, Mercer County 
v. Byer, 1 P 2d 609. 

36. US —First Nat Bank v. Obion 
County, D C Tenn., 3 P 2d 623. 
Ark —^Doan v Board of Sup’rs of 
Yuma County, 187 P. 266, 21 Ariz 
240. 

Fla—^Bay County v. State, 167 So. 
1, 116 Fla. 666—State v Broward 
County, 126 So. 491, 99 Fla. 383 
Neb.—^Ahern v Richardson County, 
256 NW 516, 517, 127 Neb 669, 
citing CozpUB Juris. 

Tenn—McCord v Marshall County, 
280 S.W. 692, 152 Tenn. 676. 

Tex.—Lasater v. Lopez, 217 S.W. 373, 
110 Tex. 179, affirming, Civ.App, 
202 S.W. 1039. 

15 C.J p 611 note 44. 

Zncomplete statute 
Where the constitution of a state 
provides that a county in issuing 
bonds must proceed in accordance 
with the statutes, a statute which Is 
Incomplete in that it does not direct 
the county as to the necessary de- 
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of the state.37 The state legislatures may, within 
constitutional limitations, authorize counties to issue 
bonds for certain purposes and on certain condi¬ 
tions,38 and in so doing they do not violate the pro¬ 
hibition of the federal constitution against the is¬ 
suance by states of bills of credit.®® Although stat¬ 
utes authorizing the issuance of county bonds are 
to be strictly construed,^® express authority is not in 
all cases required, but authority may be implied 
from other express powers granted.*^! There is, 
however, no room for any implication of such pow¬ 
er where a statute makes other specific provision 
for the payment of indebtedness, as by taxation, 
etc.,^3 or by warrant on the treasurer for money 
payable out of a designated fund or any money in 
the treasury not otherwise appropriated.**3 Statu¬ 
tory authority to issue “county orders” for a cer¬ 
tain purpose is not authority to issue bonds The 
power of a county to borrow money has been held 
not to imply the'power to issue negotiable bonds, ^3 
but there is other authority to the contrary,^ 8 par¬ 
ticularly if the borrowing is to enable the county 
to perform a function imposed by the state.‘*7 A 
grant of power to sell bonds implies the power to 
do whatever is essential to the efficient exercise of 


the power expressly granted *3 The possibility that 
the proceeds may be misapplied by county officials 
in violation of their duty does not preclude an au¬ 
thorized issuance of bonds.*® 

A constitutional amendment may effect an im¬ 
plied repeal of all former provisions pertaining to 
bond issues by counties,^® but it cannot adversely 
effect the proposed issuance of bonds which have 
already been contracted for si Likewise a constitu¬ 
tional provision requiring certain formalities in the 
passage of acts creating county debts does not af¬ 
fect the validity of prior legislation or of bonds is¬ 
sued thereunder.S2 Laws relating to the issuance 
of county bonds will not be held to be impliedly re¬ 
pealed by subsequent statutes, if the statutes are not 
irreconcilable,S3 but statutory provisions which are 
m irreconcilable conflict with subsequent statutes 
will be held to be repealed s* So a special law re¬ 
lating to the issuance of county bonds is repealed 
by a subsequent general law which cannot be har¬ 
monized with the special law,S5 and an act may be 
repealed by another act passed at the same session 
of the legislature and containing an emergency 
clause S8 An issue of bonds may be completed if 
proceedings were commenced before repeal of the 


tails including tlie denomination and 
rate of interest is inoperative to au¬ 
thorize a county to issue bonds — 
State V. Board of Com'rs of Be Baca 
County. 263 P 87, 32 N M. 309 

37. Fla—Williams v. Town of Dun- 
nellon, 169 So 681, 126 Fla 114. 

16 aj. p 611 note 48 

38. Fla—State v Broward County, 
126 So. 491, 99 Fla. 883—State v. 
Brevard County, 126 So 353, 99 
Fla 226—State v Walton County, 
112 So 630, 93 Fla. 796 

Miss.—^Bacot V. Board of Sup'rs of 
Hinds County, 86 So 765, 124 Miss. 
231. 

Mo —State ex rel Audrain County v. 
Hackmann, 205 S.W. 12, 275 Mo. 
634. 

SC.—^Barnwell v. Matthews, 128 S. 

F. 712, 132 S C. 814. 

Tex.—Tom Green County v Moody, 
289 SW. 881, 116 Tex 299—Seyd- 
ler V, Border, Civ.App, 116 S.W.2d 
702, error refused 
16 C J p 611 note 46. 

Authozlzatlon of connty oommls- 
sloneni to issue road bonds is tanta¬ 
mount to authori 2 sation of county, 
which acts through commissioners — 
Jackson Lumber Co v Walton Coun¬ 
ty, 116 So 771, 95 BHa 682, appeal 
dismissed 49 S.Ct 338, 73 L Ed 1011. 
Statuto h^d permissive 
A statute providing that in certain 
cases a county may issue emergency 
bonds is-permissive and not manda¬ 
tory.—^McDonald v Board of Chosen 
Freeholders of Hudson County, 122 


A. 801, 99 NJLaw 170, reversing 
121 A. 297, 98 NJLaw 386 
Propriety of supervisor’s poUoy 
If county supervisors lawfully au¬ 
thorized bonds for specified public 
purposes, court had no concern with 
propriety of supervisors" general 
policy—Macrum v. Hawkins, 267 N. 
T.S 287, 236 App.Div 370, affirm¬ 
ing Macrum v Board of Sup'rs of 
Suffolk County. 262 NTS. 646. 141 
Misc 358, and reversed on other 
grounds Marcum v. Hawkins, 184 N 
E. 817, 261 N.T 198, reargument de¬ 
nied 186 NB 796, 261 NY 691 

39. IT S —^McCoy V Washingrton 

County, C.C., 16 F Cas.No 8,731, 8 
WallJr 881, 3 Phila, Pa., 290. 

4a US.—^First Nat Bank v. Obion 
County, D.C.Tenn, 3 F.2d 623. 

41. Wash.—Kruesel v. Collin, 17 P. 

2d 854, 171 Wash. 200. 

16 C.J p 611 note 49 
However, it hats been held that the 
power of the commissioners' court 
of a county to issue negotiable se¬ 
curities, depriving the county of 
true defenses against the origmal 
creditor, is not to be implied, but 
must be expressly confeired.—^La- 
sater v. Lopez. 217 S W 373, 110 Tex. 
179, affirming, CivApp, 202 SW 
1039 

4a. U S,—Claiborne County v. 
Brooks, Tenn, 4 SCt 489, 111 U.S 
400, 28 L Ed 470. 

N.C—^Bennett v Rockingham Coun¬ 
ty, 92 S B 603, 173 N C. 626. 

16 C.J. p 612 note 60 
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43. Kan—Shawnee County v. Car¬ 
ter, 2 Kan 115 

44L Mmn —Goodnow v. Ramsey 

County, 11 Mmn 31. 

45. Mich.—^Bond v Cow/in, 261 NW 
381, 272 Mich 296 

46. N C —Bennett v Rockingham 
County, 92 SB 603, 173 N C. 626. 

47. Wash—Kruesel v Collin, 17 P. 
2d 854, 171 Wash 200 

48. Mmn—^In re Board of Com'rs of 
Cook County, 177 NW 1013, 146 
Minn 103 

49. Ala—^Doody v. State ex rel Mo¬ 
bile County, 171 So 604, 233 Ala. 
287. 

sa Ark—Chesshir v. Copeland, 82 
S W 2d 301, 182 Ark 426 

51. N C —Thomson v Haiyiett 

County, 193 SB 168, 212 NC 214. 

62. U.S.—^Henderson County v. 
Travelers' Ins. Co , N C , 128 F 817, 
68 CCA. 467 

SSL Miss —^Robertson v Board of 
Sup'rs of Leflore County, 81 So 
408, 119 Miss 621. 

16 C.J. p 612 note 66 

64. ^ Okl —^Dunlap v. Board of Com'rs 
of Carter County,* 205 P. 1100, 86 
Okl 296 

5& Mmn —State v West Duluth 
Land Co, 78 NW. 116, 76 Mmn. 
466. 

5a Idaho.—^Peavy v McCombs, 140 
P. 966, 26 Idaho 143. 
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authorizing statute where an express exception to 
this effect is made in the repealing statute.®^ 

b. Pnrpose Generally 

County bonds may be issued only for such purposes 
as are authorized by constitutional or statutory provi¬ 
sions. When so authorized, bonds for funding or refund¬ 
ing indebtedness may be issued. 

The purpose for which county bonds are proposed 
to be issued must be such as is authorized by con¬ 
stitutional or statutory provisions,®^ and, in accord¬ 
ance with such provisions, bonds must be issued 
for a public purpose.®® A constitutional amendment 
enumerating specific purposes for which the legisla¬ 
ture may authorize the issuance of county bonds 
does not limit its power to authorize bonds for pur¬ 
poses elsewhere enumerated in the constitution 
where the language indicates a purpose to give ad¬ 
ditional power rather than limit that already grant¬ 
ed,®® but where the amendment specifies the pur¬ 
poses and provides that bonds can be issued for no 
other purposes, it impliedly repeals other constitu¬ 
tional provisions authorizing issuance of bonds for 


other purposes.®! Some statutes relating to the is¬ 
suance of county bonds for certain purposes are 
permissive, leaving the advisability of issuance to 
the county board,®^ while others are mandatory, 
in which case there is no discretion left to a coun¬ 
ty board as to issuance.®® Bonds for relief of the 
poor may be issued when authorized by statute,®^ 
and It is the county’s duty to issue bonds for this 
purpose if necessary to raise money, when so pro¬ 
vided by statute.®® Bonds issued for the pur¬ 
pose of raising money for soldiers employed against 
the United States are contrary to public policy and 
void,®® but the support of indigent families of 
soldiers engaged in war against the United States is 
a purpose for which the issuance of bonds may be 
authonzed.®^ Bonds may be issued to aid in the 
establishment of a training school for teachers when 
so provided by statute.®® 

Funding and refunding bonds. The issuance of 
bonds for the purpose of funding or refunding coun¬ 
ty indebtedness already created or existing is valid 
when authorized by constitutional or statutory pro¬ 
visions,®® provided the debt is valid and enforceable 


67. Minn-—^Mushel v. Board of 
Com’rs of Benton County, 188 N W. 
556. 162 Minn 266. 

58. Or—Hansen v. Malheur County, 
86 P.2d 964, 160 Or. 579 

59. Fla —State v. Hillsborough 

County, 161 So. 712, 118 Fla. 345. 

Nev—State v. WlUiams, 186 P. 459. 
43 Nev. 290. 

**Pablio pnzpose^*’ for which coun¬ 
ty may issue bonds without violat¬ 
ing constitutional prohibition of gift 
of public money to private indi¬ 
viduals, embodies not only expendi¬ 
tures necessary for continued exist¬ 
ence of government, but those tend¬ 
ing to make government subserve 
general well-being of society and 
advance people’s present and pro¬ 
spective happiness and prosperity.— 
San Diego County v Hammond, 69 
P.2d 478, 6 Cal.2d 709, 106 AD.R 
1156. 

60. US.—Shelby County, Tex. v. 
Provident Sav Bank & Trust Co, 
CCA-Tex., 64 F.2d 602, certiorari 
denied Provident Savings Bank & 
Trust Co, V Shelby County. Texas, 
53 set 9. 287 U.S 604, 77 LBd 
526. 

Tex—^Henderson County v. Allred, 
40 S.W.2d 17, 120 Tex. 488—Col¬ 
lingsworth County V. Allred, 40 
S.W.2d 13, 120 Tex. 473. 
EaqpUolt deolaxation neoessazy 

Design ta be effective to deny 
right of county to Issue bonds for 
purposes granted in constitution re- 
dhires support of most explicit dec¬ 
laration in constitutional amend¬ 
ment—Collingsworth County v. All- 
red, 40 aW-2d 18, 120 Tex. 478. 


61. Ark —Chesshir v Copeland, 82 
SW2d 301, 182 Ark 425 

63. Ga—^Flewellen v. McKenney, 60 
S B 1000, 130 Ga 366. 

Dlsoretionaxy power mot invaded 
An act which authorizes but does 
not compel the board of county com¬ 
missioners to issue bonds for cer¬ 
tain purposes does not invade the 
discretionary powers vested by the 
state constitution In the commis¬ 
sioners—Jackson Lumber Co. v 
Walton County, 116 So. 771, 96 Pla 
632, appeal dismissed 49 S Ct. 338, 73 
LBd 1011 

63. Cal.—^People v. San Luis Obispo 
County, 60 Cal 661 

N.C —Jones v Madison County, 60 
S.B 291, 137 Na 679, 47 S.E. TBS, 
135 N C 218 

64. CaL—City and County of San 
Francisco v. Collins, 13 P 2d 912, 
216 Cal 187 

As public purpose 

Pool relief bonds are authorized as 
bonds for a public purpose —State ex 
rel Gilpin v. Smith, 96 S W 2d 40, 
839 Mo 194. 

As purpose for which funds may be 
eaqjiended 

A statute which provides that a 
county may incur a bonded indebt¬ 
edness for any purposes for which 
the board of supervisors may ex¬ 
pend the funds of the county au¬ 
thorizes the county to issue bonds 
for relief of the poor.—City and 
County of San Francisco v. Collins, 
13 P.2d 912, 216 CaL 187. 

Bonds to procure seed grain for 
needy farmers may be issued.—State 
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V Nelson County, 45 N.W 33, 1 N.D 

8 S. 26 Am SR 609, 8 L.R.A 283. 

65. Ind—^Wayne Tp. v Brown, 186 
N.E. 841, 206 IndL 437. 

66. W.Va—Slifer v. Howell, 9 W 
Va- 391. 

67. Ga—^Akln v Bartow County, 54 
Ga 59. 

16 C J. p 614 note 77. 

68. N.C—Cox V. Pitt County, 60' 
SB 616, 146 N.C. 584, 16 L.RA. 
N.S, 253. 

69. Anz.—^Doan v. Board of Sup’rs 
of Tuma County, 187 P 265, 21 
Ariz 240. 

Ark —^Ruddell v. Jones, 89 S W.2d 
600, 191 Ark. 1063—^Tumbow v 
Talkington, 86 S.W.2d 940, 191 

Ai*k. 492—^Talkington v. Tumbow, 
83 S.W2d 71, 190 Ark. 1138. 

Cal —San Diego County v. Ham¬ 
mond, 69 P.2d 478, 6 CaL2d 709, 
105 AL.R. 1155. 

Fla.—State v. St. Lucie County, 183 
So 846, 134 Fla. 864—State v 
Sarasota County, 159 So. 797, 118 
Fla 629. 

Idaho —Lloyd Corporation v. Ban¬ 
nock County, 26 P.2d 217, 58 Idaho 
478. 

Ky.—Jones v. Fiscal Court of Fulton 
County, 122 S.W.2d 610, 276 

Ky. 619—Russell v. Fiscal Court 
of Boyd County, 118 SW.2d 
757, 274 Ky 377—^Russell v. 

Fiscal Court of Boyd County, 
118 SW2d 756, 274 Ky. 876— 
Williams v. Taylor County, 118 
SW.2d 626, 274 Ky 217—Gardner 
V Franklin County. 117 S W.2d 191. 
273 Ky, 494—^McHargue v. Laurel 

I County. 110 S.W.2d 4l9» 270 Ky 
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against the county ;70 and where such statutory au¬ 
thority exists its exercise is not precluded by the 
fact that other statutory modes of extinguishing the 
■debt are available^i The issuance of bonds as the 
hrst and original evidence of indebtedness is not 
within the authority conferred by such statutes 
A constitutional provision requiring debts contract¬ 
ed by a county to be paid withm a certain time does 


not apply to prohibit the issuance of refunding 
bonds although the ultimate discharge of the debt 
would thereby be extended beyond that time.^S 
In accordance with the terms of the particular 
constitutional or statutory provisions, the right to 
issue refunding bonds may be limited to secure 
indebtedness existing at a certain time,74 or to se¬ 


es 8—Hockley v. Carter County, 110 
SWSd 292, 270 Ky 694—^Davis 
V Cumberland County, 107 S W 
2d 287, 269 Ky. 271--Stratton v 
Pike County, 106 SWSd 1014, 269 
Ky. 273—Tuggrle v Knox County, 
104 SW.2d 964, 268 Ky 260— 

Daniel v Johnson County, 101 S.W. 
2d 199, 267 Ky 44—^Rose v Owen 
County, 99 SW2d 177, 266 Ky 
422—Smith v Nicholas County, 
98 S.W2d 942, 266 Ky 240—Hew¬ 
lett V Hopkins County, 96 SW 
2d 1118, 266 Ky 41—Harrison v. 
Roberts, 94 SW2d 296, 264 Ky. 
62—Whitley County v Hermann, 
22 S.W 2d 797, 263 Ky 440—Geve- 
•den V Fiscal Court of Carlisle 
County. 92 SW.2d 746, 263 Ky 
465—Ochs V. Fiscal Court of Spen¬ 
cer County, 88 S W 2d 700, 261 Ky 
€92—Coil V Ham, 86 S W 2d 629, 
260 Ky 660—Knox County v. New¬ 
port Culvert Co, 69 S W 2d 668, 
248 Ky 661—Elliott v Fiscal 
Court of Pike County, 36 SW.2d 
619, 237 Ky. 797—Hogan v Lee 
Fiscal Court, 29 S.'W 2d 611, 286 
Ky 100—^Baker v Rockcastle 
County Court, 7 S.W.2d 846, 226 
Ky 99—Caldwell & Co v. Russel 
County Fiscal Court, 295 SW 
1003, 220 Ky 698 

Minn—^Thorpe Bros, v Itasca Coun- 

- ty, 213 NW. 914, 171 Minn 312 

Miss—^Brown v Board of Sup’rs of 
Simpson County, 187 So 788-^In re 
Validation of Road Protection 
Bonds of Hancock County, 184 So. 
816—^Town of Crenshaw v Jack- 
son, 84 So 912, 122 Miss. 711 

Mo.—State ex rel. Clark County v. 
Hackmann, 218 SW. 318, 280 Mo 
686 

N.C —Thomson v Harnett County, 
184 SE 490. 209 N.C 662, 106 A 
L R 602—Brooks v. Avery County, 
176 S.E 199, 206 N.C. 840—Max¬ 
well V Branch Banking & Trust 
Co, 164 SB 620, 203 N.C 143— 
Board of Com’rs for McDowell 
County V Assell, Goetz & Moer- 
lem, 140 S B 34, 194 N C. 412, re¬ 
hearing denied 143 SB 474, 195 
N C. 719—^Hartsfleld v. Craven 
County, 139 SB 698, 194 N.C. 
858. 

Or—Coos County v. Oddy, 68 P2d 
1064, 156 Or. 546. 

S D.—Schomer v. Scott, 274 |^.W. 
666 , 65 S D. 358—^Rowe v Stanley 
County, 219 NW. 122, 52 S D 516 

Tex.—Dallas County v. Lockhart, 96 
S.W.2d 60, 128 Tex. 50. 


[ Wash —^Keck v Yakima Sav & Loan 
Ass’n, 296 P 483. 160 Wash. 430 
16 C J p 613 note 72 

‘^Ploating wdehtednass” is one ex¬ 
isting against county where there is 
no present means of payment—^El¬ 
liott V Fiscal Court of Pike County, 
36 SW2d 619, 287 Ky 797 
Xoiplled power 

The power to issue bonds includes 
by necessary implication the power 
to refund such bonds —Talking- 
ton V Tumbow, 83 SW2d 71, 190 
Ark. 1138 
Pnhllo purpose 

Bonds for the payment of a valid 
existing debt are for a public pur¬ 
pose—State ex rel Gilpm v Smith, 
96 SW2d 40, 339 Mo. 194 
Statutes to be oousidered together 
As regards nght of county to re¬ 
deem county bonds by issuance of 
refunding bonds, all of statutes with 
reference to redeeming and refund¬ 
ing should be considered together 
since complementary to one another 
—^Dallas County v. Lockhart, 96 SW 
2d 60, 128 Tex 60 

70. Fla—State v. Hillsborough 
County, 151 So. 712, 118 Fla 345 
Ky —Richardson v Monroe Coun¬ 
ty, 112 SW2d 47, 271 Ky 368— 
Hockley v Carter County, 101 S 
W2d 928, 267 Ky 260—Shearin v 
Ballaid County, 100 S.W.2d 836, 
266 Ky 806—^Rose v Elliott Coun¬ 
ty, 91 S.W.2d 60, 262 Ky 768— 
Hogan V Lee Fiscal Court, 29 
SW2d 611, 286 Ky. 100. 

16 C J p 613 note 78. 

Obligations in, excess of revenues 
As regards right of county to Is¬ 
sue funding bonds to pay outstand¬ 
ing floating indebtedness, fact that 
county meurred obligations in ex¬ 
cess of revenues actualy collected 
does not render indebtedness in¬ 
valid, so long as obligations did not 
exceed revenue it had right to col¬ 
lect for year for which obligations 
were incurred, or the revenue pro¬ 
vided for such year as measured by 
a good faith effort to estimate the 
amount which would be collected — 
Gardner v. Franklin County, 117 S 
W2d 191, 273 Ky. 494—Davis v 
Cumberland County, 107 SW2d 237, 
269 Ky 271—Tuggle v Knox County, 
104 S W 2d 964, 268 Ky. 260—Sheann 
V. Ballard County, 103 S.W 2d 292, 
267 Ky. 737—^Hamson v Roberts, 94 
SW.2d 296, 264 Ky 62—^Blliott v. 
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Fiscal Court of Pike County, 36 S 
W 2d 619, 237 Ky 797. 

Beasou for issuance 

In determining the validity of pro¬ 
posed funding bonds, court is con¬ 
cerned only with the validity of the 
debt sought to be funded and does 
not inquire into the reason for issu¬ 
ance, since reason is a matter with¬ 
in the business judgment of the 
fiscal court —Gardner v Franklin 
County, 117 SW.2d 191, 273 Ky. 494 
Debt held valid 

Miss—^Brown v Board of Sup'rs of 
Simpson County, 187 So 738 

71. Idaho —J ones v* Power County, 
150 P 35, 27 Idaho 656 

16 C J p 614 note 74. 

72 . Ariz—^Yavapai County v Hawk- 
ms, 140 P. 821, 16 Anz 16 

7a. Mo—State ex rel Wayne Coun¬ 
ty V Hackmann, 199 SW. 990, 272 
Mo 600. 

74. Mmn,—Thorpe Bros v. Itasca 
County, 213 NW. 914, 171 Minn 
312 

Time of adoption of ftanAnd-mAiif fr 
The phrase “time of the adoption 
of the amendment," as used in pro¬ 
vision of Const Amendm. 11, de¬ 
claring that counties may issue 
bonds to secure indebtedness out¬ 
standing at the time of the adop¬ 
tion of the amendment means the 
time when amendment by its terms 
became a part of the constitution — 
Matheny v Independence County, 277 
SW 22, 169 Ark. 926 
DetermiBation of indebtedness 
A right given by constitutional or 
statutory provisions to determine the 
indebtedness existing at a certain 
time and to issue refunding bonds 
therefor does not authorize the coun¬ 
ty subsequent to a determination and 
issuance of the bonds to redetermine 
the amount and issue additional 
bonds. 

U S —Sovereign Camp, W. O W, v. 
Gillespie, C.C.AArk, 87 F2d 944, 
certiorari denied Gillespie v. Sov¬ 
ereign Camp, W. O W, 67 S Ct. 
926, 301 US 698, 81 L Ed. 1363— 
Yell County, Ark. v. Gillespie, CC. 
A Ark, 87 F 2d 944, certiorari de¬ 
nied Gillespie v Yell County, Ark, 
57 set. 925, 301 US. 698, 81 LEd. 
1363 

Ark—Stahl v. Sibeck, 40 S.W.2d 442, 
183 Ark. 1143. 
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cure indebtedness which is due and unpaid,^® or it 
may be limited to secure indebtedness which taxes 
are insufficient to meet.'^® Within the concept of 
provisions permitting the refundmg of debts or 
floating indebtedness are included a judgment 
against the county,overdrafts in a specific coun¬ 
ty fund,78 and matured interest on bonds^® and 
warrants 80 Such statutes do not impliedly include 
expenses to be incurred in issuing the bonds,®! or 
an anticipated deficit.88 

An act which fails adequately to protect the 
rights of the original bondholders is invalid.83 

§ 259'. -Limitations on Issue 

A county may not issue bonds in excess of the limi¬ 
tations, if any, imposed by constitutional or statutory 
provisions. 


In many, if not all, of the states in which the 
issuance of bonds by counties is authorized, such 
issue is limited in amount either by express provi¬ 
sion or by the constitutional or statutory limitSitions 
upon indebtedness generally; and the limitations 
are to be strictly construed.^4 xhe provisions im¬ 
posing such limitations vary in the different juris¬ 
dictions, and, under particular provisions, bonds 
may not be issued m excess of a certain specified 
amount,®® or in excess of appropriations,®® or in 
excess of a certain per cent of the assessed valua¬ 
tion of the taxation of the taxable property in the 
county, or a certain part thereof,®*^ or no larger 
amount of bonds may be issued than a certain rate 
of taxation will liquidate within a specified time.®® 
Some limitations as to amount are applicable only 
to a single particular issue,®® some are confined to 


Clerical error as to time disregarded 
S D —^Elfring v Paterson, 285 N W 
443 

75. Ky—^Russell v Fiscal Court of 
Boyd County, 118 SW2d 767. 274 
Ky 377 

Miss—^Board of Sup’rs of Madison 
County V Bourgeois, 79 So. 91, 118 
Miss. 163 

Warrants for curreiit eKpesaes 
Refunding bonds may not be is¬ 
sued for the payment of warrants is- 
,sued for current expenses when not 
authorized by statute—Palm Beach 
County V State, 126 So. 360, 99 Fla. 
379, followed m 126 So 361, 99 Fla 
.381. 

Bonds need not be matured to be 

refunded when so provided by stat¬ 
ute.—^In re Validation of Road Pro¬ 
tection Bonds of Hancock County, 
Miss., 184 So 815 

‘76L Ark—^Ruddell v Jones, 89 S.W. 
2d 600, 191 Ark 1063—Tumbow v 
Talkington, 86 S W 2d 940, 191 
Ark 492 

'77- Ky—^Elliott v Fiscal Court of 
Pike County, 36 S.W 2d 619, 237 
Ky 797 

78. Kan—State ex rel Boynton v. 
Toy, 23 P 2d 601, 138 Kan. 166 

Payment from another fond 

This is true notwithstanding m- 
debtedness had previously been paid 
by moneys withdrawn from another 
fund—State ex rel Boynton v. Toy, 
supra 

79. Ky—Jones v Fiscal Court of 
Fulton County, 122 S W.2d 610, 275 
Ky. 619 

80. Or—Coos County v. Oddy, 68 
P 3d 1064, 166 Or 546. 

81. Ky —^Richardson v Monroe 

County, 112 SW.2d 47, 271 Ky 
368. 

88 . Ky—^Russell v. Fiscal Court of 
Boyd Coimty, 118 S.W.2d 767. 274 
Ky. 877. 


83. CaL—^Los Angeles County v 
Rockhold, 44 P 2d 340, 3 Cal 2d 192, 
100 A.LR 149 

84- Ga —^Bemen County v. Paulk, 
105 SB. 491, 150 Ga 829, affirm¬ 
ing Paulk V. Berrien County, 102 
SB 172, 24 GaApp. 768 

8B. Cal—Sutro v. Rhodes, 23 P 98, 
92 Cal 117—Sutro v. Pettit, 16 P 
7, 74 Cal 332, 5 Am.S R 442. 

86. N.J —Siedler v Hudson County, 
89 N JLiaw 632 

87. U.S —Shelby County, Tex v. 
Provident Sav Bank & Trust Co, 
CCATex, 64 P2d 602, certiorari 
denied Provident Savings Bank & 
Trust Co V Shelby County, Texas, 
53 set. 9, 287 US 604, 77 L Ed 
626. 

Ky —^Whitley County v. Hermann, 
92 SW.2d 797, 263 Ky 440—Gillis 
V Anderson, 76 S.W 2d 279, 266 
Ky 472. 

Miss—Lee v. Hancock County, 178 
So 790, 181 Miss. 847, suggestion 
of error overruled 179 So 669, 181 
Miss 847 

Tex—Gnmes County v W. L. Slay¬ 
ton & Co, CivApp., 262 SW 209. 
W.Va —Sanders v Raleigh County 
Court, 174 SB. 878, 116 W.Va. 
187 

15 C J p 614 note 86 
Setermlnation of assessed valuation. 

In jurisdictions where the limit is 
a certain per cent of the assessed 
valuation of the taxable property, 
the assessed valuation of the coun¬ 
ty, consisting of the consummated 
acts of all the agencies employed m 
determining the amount and value of 
property available for taxation, last 
made before the bonds are actually 
issued IS the basis for limiting the 
amount of the issue.—Whitley Coun¬ 
ty V Hermann, 92 S.W 2d 797, 263 
Ky 440—Gillis v Anderson, 76 S 
W2d 279, 266 Ky. 472—16 C J. p 614 
notes 94, 95 


A 86 e 98 m 8 n.t oegetULed to auditor of 
state 

A purchaser of county bonds, in 
determining whether the aggregate 
issue exceeds the statutory limit of 
a certain per cent of the assessed 
value of the county property, has 
a right to rely upon the amount of 
the assessment as finally established 
by the board of equalization and cer¬ 
tified by the county clerk to the au¬ 
ditor of the state, without going to 
the books of the several precinct as¬ 
sessors.—McLean v. Valley County, 
C-CNeb, 74 F. 389, affirmed 79 F. 
728, 26 CCA. 174 

Moneys and. credits as taxable prop¬ 
erty 

Term ^'taxable property,** as used 
in Acts 38th GenAssem. c 237 § 43, 
limiting county's bonded indebted¬ 
ness to three per cent of actual val¬ 
ue of taxable property, is used m 
same sense as in constitution, and, 
in view of a statute which permits 
a tax on moneys and credits, includes 
moneys and credits —^McLeland v. 
Marshall County, 201 N.W. 401, 199 
Iowa 1232, modified on other grounds 
203 N.W. 1, 199 Iowa 1232. 

Bonds for partial cost of road, inu 
proveonent 

An issuance of bonds within the 
statutory limitation for road con¬ 
struction 18 not invalid although the 
bonds do not cover all the improve¬ 
ments which If they had been in¬ 
cluded would have exceeded the stat¬ 
utory limit—^Burget v Middlestadt, 
117 N.B. 682, 66 Ind App. 16. 

88. Ky.—Whitley County v. Her¬ 
mann, 92 S.W2d 797, 263 Ky 440 
—Gillis V. Anderson, 76 S.W.2d 
279, 266 Ky 472—Smith v. Liv¬ 
ingston County, 242 S.W. 612, 196 
Ky. 382 

15 C J. p 614 note 86. 

89. Ind.—State v. Marion County, 82 
NE. 482, superseded 86 N.E. 513, 
170 Ind. 596. 


1173 



§ 259 


COUNTIES 


20 C.J.S. 


bonds issued under particular statutes®® or constitu¬ 
tional provisions,® 1 and some limitations are on the 
amount and not on the number of issues.®® The 
limitations are to be applied as of the time of is¬ 
suance of the bonds, and not of the time of the 
election®® or of the resolution®^ authonzing their 
issuance. Although the constitution permits a 
greater maximum bonded indebtedness, a county 
may not issue bonds beyond the limitation fixed 
by statute,®® but a statutory limitation has been held 
to be impliedly repealed by an increase in the con¬ 
stitutional limit where the purpose of the statute 
was not to fix a separate limitation but merely to 
call attention to that fixed by the constitution.®® 
The county may issue bonds to the limit prescribed 
although by so doing a political subdivision with- 
m the county which must bear its proportionate part 
will be indebted^above its constitutional or statutory 
limit,®'^ but the rule is otherwise if the political sub¬ 
division cannot function fiscally apart from the 
county.®® Bonds which are payable from funds 


other than a general property levy such as revenues 
derived from the operation of the improvement con¬ 
structed with the proceeds,®® funds to be received 
from the state under a reimbursement agreement,! 
funds derived from uncollected taxes from previous 
years,® or from assessments sufiicient to pay the 
bonds,® are not within a limitation pertaining to a 
certain percentage of the assessed valuation of 
property in the county. A constitutional limita¬ 
tion on incurring bonded indebtedness does not ap¬ 
ply to other obligations,^ nor does it apply to in¬ 
debtedness imposed on the county by the state.® 

A statute containing limitations may repeal or 
limit the operation of earlier ^statutes,® but where 
there is no inconsistency between two statutes both 
may stand.7 In some jurisdictions the constitution¬ 
al or statutory provisions except from the general 
limitations bonds for enumerated purposes and the 
issuance of bonds within the exceptions is valid al¬ 
though m excess of the general limitations.® 


Tex.—^Bell County v. Lightfoot, 138 

S.W. 881. 104 Tex. 346 

15 C J. p 614 note 88. 

90. US—^Valley County v McLean, 
Neb.. 79 F. 728, 26 CCA 174, af¬ 
firming, aC, 74 F 389, 

16 aj p 614 note 89. 

91. La.—Jefferson Davis Parish Po¬ 
lice Jury V. Bolger, 78 So. 716, 140 
La. 658. 

92. Ky.—Bird v. Asher, 186 S.W. 
663, 170 Ky. 726 

Miss—^Ainsworth v, CopisUi County, 
59 So. 885, 102 Miss 745 

93. Ky—Whitley County v Her¬ 

mann, 92 S.W2d 797, 263 Ky 440 
—CUlUs V. Anderson, 76 S W.2d 279, 
256 Ky. 472—Smith v Livingston 
County, 242 SW. 612, 196 Ky 382 
—^Young V. Fiscal Court of Trim¬ 
ble County, 227 SW. 1009, 190 

Ky, 604. 

Tex—^Plenung-Stitzer Boad Bldg Co 
V. Chastlan, Clv.App, 241 SW 619. 

15 C J. p 579 note 90 

94. S.C.—^Poulnot V. Cantwell, 123 S 
F. 651, 129 S.C. 171. 

86 . Mont—Heckman v. Custer Coun¬ 
ty. 223 P. 916, 70 Mont. 8^4 

W.Va —Sanders v. Raleigh County 
Court 174 S.E 878, 116 WVa. 187 

96. Or.—^Ladd & Tilton Bank v. 
Frawley, 193 P. 016, 98 Or. 241. 

97. S.C.—^Bagnall v. Clarendon & 
Orangeburg Bridge Dist, 126 S.EJ 
644, 181 S.a 109—EUliott v. Hey¬ 
ward. 121 S.3S3, 267, 127 S.C. 468— 
Graham v. Frwm, 103 S.F. 750, 114 
S.a 419—NetUes v, Cantwell, 99 S 
B 766, 112 S.C 24. 

W.Va.—Sanders v. Raleigh County 
Court 174 BJSL 878, 116 W.Va. 187. 

9a W.Va.—S^joders v. Raleigh Coun¬ 
ty Court supra. 


99. U S —^Duke Power Co v Green¬ 
wood County, DC S.C, 19 F Supp 
932, affirmed, CC.A., 91 F 2d 666, 
certiorari granted 58 SCt 120, 302 
US 675, 82 LFd. 521, affirmed 
58 S.Ct 306, 302 U.S. 485, 82 L Ed 
381 

Ind.—Bennett v. Spencer County 
Bridge Commission, 18 N E 2d 547. 
Ky.—State Bank & Trust Co of 
Richmond v Madison County, 122 
S.W.2d 99, 276 Ky. 601 
S C —^Park v Greenwood County, 
176 SE. 870. 174 S.C. 35 

1. SC —Briggs V Greenville Coun¬ 
ty, 136 S E 163, 137 S.C. 288 

Xhtevest on bonds 

If principal of county bonds for 
money to be advanced to state high¬ 
way commission is exempt from con¬ 
stitutional limitations on bonded debt 
because of reimbursement agree¬ 
ment with state highway commission, 
interest on bonds is also exempt, 
even though property tax therefor 
may be necessary.—^Briggs v Green¬ 
ville County, supra 
Bednotloa of axanant of reimbuxse^ 
menfi 

If proposed county bonds for mon¬ 
ey to be advanced to state highway 
commission under reimbursement 
agreement constituted bonded debt 
within Const art 10 § 6, amount of 
reimbursement should be offset in 
computing net bonded debt —Bnggs 
V Greenv411e County, supra. 

2. S C.—^Haddon v. Cheatham, 159 
S.E 843, 161 SC. 384 

3. CaL—San Francisco Sulphur Co 
V. Contra Costa County, 276 P. 570, 
207 Cal. 1. 

Or—Coos County v. Oddy, 68 P.2d 
1064, 156 Or. 646. 

I l^C J. p 579 note 89. 
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4. SC—^Barnwell v. Matthews, 128 
S B. 712, 132 S.C 314. 

ObUgatlooji under comity seal 
Fact that obligations proposed to 
be issued by governing commission 
of county are to be under seal of 
county has no bearing on question 
whether they are notes or bonds 
within eight per cent limitation pre¬ 
scribed by Const, art 10 § 5—^Barn¬ 
well V Matthews, supra. 

5. Ga.—^Hmes v. Etheridge, 162 S B 
113, 173 Ga. 870. 

Merger of oounties 
An axit providing for merger of 
counties and for transfer of county's 
indebtedness was held not violative 
of constitutional provision restricting 
counties’ incurring of bonded indebt¬ 
edness, since the indebtedness is not 
incurred but is imposed on the coun¬ 
ty by the state—^Hines v. Etheridge, 
supra. 

6. Mmn—Murphy v. Cook County, 
76 NW 961, 74 Minn 28. 

General law graaitbig adaitionol atu 
thoxlty 

A county may Issue bonds in ex¬ 
cess of those authorized by a speoial 
act in accordance with a general law 
which was intended to grant addi¬ 
tional authority to that granted by 
the special act.—^BJalr v. Board of 
Com'rs of New Hanover County, 122 
S E 298, 187 N.C. 488. 

7. Miss—^Rosenstock v. Washington 
County, 72 So. 876, 112 Miss. 124. 

8. Kan —Slate ex reL Stanley v. 
Robb, 55 P.2d 815, 148 Kan 527— 
Harhng v. Buckland, 204 P 768, 
110 Kan. 542—State v. Board of 
County Com'rs of Wyandotte Coun- 

I ty, 166 P. 5fi0, 101 Kan. 480. 
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When so provided by statute, bonds to repay 
loans may not be issued by counties after the ex¬ 
piration of a certain number of years after the 
date of the loan,® or, in the case of a new county, 
no bonds may be issued by such a county within 
one year after its organization 

The validity of bonds as affected by limitations 
on taxing power is considered in § 269, infra. 

Funding and refunding bonds. The general rule 
is that the limitations do not apply to refunding 
bonds issued by a county for the purpose of tak¬ 
ing up a prior valid indebtedness.^^ However, in 
some jurisdictions a distinction is made, and it is 
held that if the bonds are exchanged for the out¬ 
standing indebtedness they are not within the limi¬ 
tations,but if they are issued for the purpose of 
using the proceeds to pay off the prior indebted¬ 
ness they are within the limitations,!^ unless the 
proceeds are placed in a separate account or a 
special trust fund for the retirement of the other 
indebtedness A statute providing that the limita¬ 
tions shall not apply to refunding bonds has been 
held not to withdraw funding bonds to take up out¬ 
standing county obligations from the operation of 
the limitations.!® In the absence of a statutory ex¬ 
ception, refunding bonds issued and outstanding are 


to be counted in estimating the outstanding indebt¬ 
edness to determine if more bonds may be issued.!® 

§ 260. - Aid to Corporations 

Counties may issiw bonds to aid railroads or other 
corporations when authorized by constitutional or statu¬ 
tory provisions. 

When authorized by constitutional or statutory 
provisions counties may issue bonds for the pur¬ 
pose of extending aid to railroads or other cor¬ 
porations.!'^ Bonds for public improvements as be¬ 
ing within statutes prohibiting aid to private cor¬ 
porations are considered in § 261 infra. 

§ 261. — Public Improvements 

a. In general 

b. Roads and bridges 

a. In General 

A county may Issue bonds fer public improvements 
of general benefit to the county but It cannot issue bonds 
payable from general taxes for federal or nnunfcFpal im¬ 
provement or improvements benefiting a single district. 

In case of an improvement of benefit to the coun¬ 
ty generally, there may be issued bonds binding on, 
and payable by, the whole county, including munici¬ 
palities, highway districts, and other divisions there¬ 
in.!® Under constitutional or statutory provisions 


Ky—Jones v. Fiscal Court of Ful¬ 
ton County, 122 SW2d 610, 275 
Ky 619—^Ricliardson v Monroe 
County, 112 SW2d 47, 271 Ky 868 
—Stratton v Pike County, 106 S. 
W2d 1014, 269 Ky 273—Shearin 
▼ Ballard County, 103 S.W 2d 292, 
267 Ky. 737—Shearin v Ballard 
County, 100 SW2d 836, 266 Ky. 
806 

Mont—State v Dawson County, 286 
P 125, 87 Mont 122—^Franzke v 
Wright, 226 P 624, 70 Mont 631. 
Ohio—State v Braden, 181 NB 138, 
126 Ohio St 307 

Matntenainoe of teaoiporBry road not 
within exosxition 

A proposed ^ssue of county bonds 
for funds to he expended for road 
building machinery and road main¬ 
tenance and turned over to county 
court for use in accordance with 
county commissioners' undeclared in¬ 
tention on roads not specified or de¬ 
scribed as permanent is not within 
constitutional provision exempting 
bond issues to build or maintain per¬ 
manent roads from county’s consti¬ 
tutional debt limitation—^Hansen v. 
Malheur County, 86 P.2d 964, 160 Or. 
£79, 

9. Mich—^Alpena v Simmons, 62 N 
W 292, 104 Mich 806—McMullen v. 
Ingham Cir Judge, 61 N.W. 260, 
10:2 Mich 608. 


10. ITS.—Sage v Fargo Tp., Kan., 
107 F 383, 46 CCA. 361 

15 C J p 614 note 82. 

11. Ala—^Doody v State ex rel. Mo¬ 
bile County, 171 So. 604, 26i3 Ala 
287. 

Idaho —Lloyd Corporation v Ban¬ 
nock County, 25 P.2d 217, 53 Ida¬ 
ho 478 

Kan —State v. Board of County 
Com'rs of Wyandotte County, 166 
P 620, 101 Kan 430 

Ky.—Jones v Fiscal Court of Ful¬ 
ton County, 122 S.W 2d 510, 2T6 Ky. 
619. 

SD—Schomer v, Scott, 274 N.W 566, 
65 S.D 363. 

Tex.—^Dallas County v. Lockhart, 96 
SW2d 60, 128 Tex 60. 

15 CJ p 679 note 97. 

15. Iowa—^Hibbs v. Fenton, 266 N 
W. 688,, 218 Iowa 668. 

13. Iowa—Keynolds v. Lyon Coun¬ 
ty, 96 N.W 1096, 121 Iowa 733. 

Mo—State ex rel Clark County v 
Hackmann, 218 SW. 318, 280 Mo 
686 

Wash—State v. Ross, 86 P. 676, 48 
Wash 290 

14. Iowa—^Banta v. Clarke County, 
260 NW. 329, 219 Iowa 1196. 

16. Miss—^Lee v Hancock County, 
178 So. 790, 181 Miss 847, sugges¬ 
tion of error overruled 179 So. 559, 
181 Misa 847 


“Bednudimg bond” 

A refunding bond within statutes 
relating to issuance of bonds by po¬ 
litical subdivisions is a bond issued 
to pay off an older issue.—^Lee v. 
Hancock County, supra 

16. Kan.—State v. Board of County 
Com'rs of Wyandotte Counffr, 166 
P. 620, 101 Kan. 430 

17. US—Stanly County v Coler, N. 
C., 28 S Ct 811, 190 U S 437, 47 L. 
Bd 1126, affirming 113 F 706, 51 
C.CA. 379 

Ky.—^Richmond Cemetery Co v Sul¬ 
livan, 47 S W 1079, 104 Ky 723. 20 
KyL 1028 

16 C.J p 613 notes 70, 7L 
Seveonhlft ooKtract 
Where a railroad company pro¬ 
poses to a county to construct a 
railroad in six distinct sections, and 
upon the conaipletion of each sec¬ 
tion the county is then, or when the 
next succeeding section is complet¬ 
ed, to deliver its bonds in return for 
an equal amount of stoclE, the con¬ 
tract IS severable and not entire.— 
Crogster v. Bayfield County, 74 N. 
W. 636, 77 NW. 167, 99 Wis 1. 

1& Cal.—Johnson v. Williams, 96 P. 
665, 158 CaL 368 

Idaho.—^Reinhart v. Canyon County, 
126 P. 791, 22 Idaho 348. 

Minn—Alexander v Meinnis, 151 N, 
W. 899, 129 Minn. 165. 
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requiring that bonds be issued only for county pur¬ 
poses, county bonds cannot be issued for the con¬ 
struction, or to aid in the construction, of federal^^ 
or municipal^® improvement, or for improvements 
benefiting a single district21 unless the bonds are to 
be paid solely from taxes levied m that district.22 
A county does not loan its credit for private pur¬ 
poses or m aid of a private corporation within 
the prohibition of state constitutional provisions by 
issuing bonds for improvements to be paid for solely 
by assessments against the land and property bene¬ 
fited,23 or by issuing bonds for improvements which 
benefit some property owners more than others 
when the whole county receives a substantial bene¬ 


fit 24 A county may issue bonds with a total face 
value which exceeds the cost of the improvement 
if it is unable to sell its bonds other than at a dis- 
count.25 

The particular purposes for which the legislature 
may authorize counties to issue bonds, and which m 
many cases have been held to do so either express¬ 
ly or impliedly, include * The erection and construc¬ 
tion of county buildings,2fi including schools27 and 
hospitals,2S and the acquisition of the necessary 
lands therefor,23 acquisition and improvement of 
land for recreational purposes ,20 the improvement 
of navigation,*21 a drainage improvement ;22 the 
dredging of harbors, inlets, and waters ;23 the erec- 


19. Wash.—state v King County, 88 
P. 936, 46 Wash 619. 

20 . Cal —^Devine v Sacramento Coun¬ 
ty, 64 P. 262, 121 Cal 670 

21. NT—Gaynor v. Marohn, 198 N 
H. 13, 268 NT 417 

22. NC—Jones v Board of Educa¬ 
tion of Guilford County, 117 SB 
37, 186 NC 303 

23. Ind —^Thorlton v Guirl Drain 
Co, 112 NB. 6. 184 Ind 637. 

ND.—Redmon v Chacey, 73 N.W 
1081, 7 ND 231 

24 . US —^Hillsborough County. Pla. 
V. Keefe, CCAFla, 82 F 2d 127, 
certiorari denied 66 S Ct 946, 298 
ITS 679, 80 LBd. 1400—Hillsbor¬ 
ough County, Fla v. Buck, CCA 
Fla, 82 P.2d 127, certiorari denied 
56 S.Ct 946, 298 US 679, 80 LBd 
1400—^Hillsborough County, Fla. v 
Equitable Life Ins Co of Iowa, 
CCAFla, 82 F2d 127, certiorari 
denied 56 S Ct 946. 298 US 679, 
80 LBd 1400, and 66 S Ct 947, 298 
U.S. 679, 80 LBd 1400 

N'.D—State v Nelson County, 46 N 
W 33, 1 ND 88, 26 Am S R 609, 
8 LRA 283 

Bonds for water storage project 
Proposed issue of bonds under 
statute authorizing a county to aid 
in one million dollar water storage 
project for which United States was 
to advance money, by issuing nonin- 
terest-beanng bonds of county for 
five hundred thousand dollars, deliv- 
ermg bonds to water conservation 
district and levying and collecting 
taxes for payment thereof, was held 
not violative of constitutional pro¬ 
vision against **loan” of county's 
credit to joint stock company, cor¬ 
poration, or association since the 
project would be of grreat benefit to 
the county—Washoe County Water 
Conservation Dist. v. Beemer, 46 P. 
2d 779, 66 Nev. 104. 

25. Kan.—Rowland v. Decli; 196 P. 
868, 108 Kan 440. 

26. Kan.—^Harlmg v. Buckland, 204 
P. 763, 110 Kan. 642. 


N C —Castevens v Stanly County, 
183 S.B. 3, 209 NC 76. 

SC—Bollin V Graydon, 181 SB 467, 
177 S C 374 

Tex—^Moon v. Aired, CivApp, 277 
SW 787 

16 C J p 612 note 61 
Repair of public buildings 

(1) A power given to counties to 
issue bonds to erect public buildings 
confers power to issue bonds to keep 
public buildings in repair—^Harrell 

V Board of Com’rs of Wilson Coun¬ 
ty, 173 SB 614, 206 NC 226 

(2) But there is other authority 
to the contrary—State ex rel. King 

V Lothrop, 36 P 2d 356, 66 Nev. 406 
Authonty to borrow money 

Under the rule that power to bor¬ 
row money does not carry authority 
to issue negotiable bonds, power to 
borrow money for the construction 
and repair of public buildings does 
not give the county implied author¬ 
ity to issue bonds for this purpose 
—^Bond V Cowan, 261 N.W 831, 272 
Mich 296 

27. Tenn —^McCord v Marshall Coun¬ 
ty, 280 SW 692, 152 Tenn. 676 

Repair of aohool building 
NC—^Harrell v Board of Com'rs of 
Wilson .County, 173 S.B. 614, 206 
NC. 226. 

28. NT—People ex rel Moody En¬ 
gineering Co V, Hamilton, 178 N.T. 
3 702, 108 Misc 586. 

Tex—Seydler v Border, Civ.App, 
116 S.W.2d 702, error refused. 

Joint constrootlon by dty and ooun. 
ty 

A county may issue bonds to 
finance a hospital to be jointly con¬ 
structed by a city and the county 
where the statute authorizes both to 
issue bonds for the construction and 
operation of a hospital.—Dodd v. 
Roane County, Tenn, 124 SW.2d 953 
Public porpoM 

The authorization of bonds for 
the construction and maintenance of 
hospitals hy county units for the care 
of the sick constitutes a ''public pur¬ 
pose" as distinguished from a "pri- 
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vate purpose" as respects constitu¬ 
tional validity of statute.—Seydler v. 
Border, TexCiv.App, 116 S.W.2d 702, 
error refused 

County purpose 

(1) A statute which authorizes a 
county to issue bonds to erect a hos¬ 
pital, not stating that the hospital 

15 for a county purpose, is indefinite 
and incomplete where the constitu¬ 
tion requires that county bonds be 
for a county purpose—^McRae v Mc- 
Swain, 116 So 862, 96 Fla 898 

(2) A statute is valid and com¬ 
plete if It specifically states that the 
hospital shall' be for a public pur¬ 
pose and for the benefit of all the 
people in the county—State v. Wal¬ 
ton County, 119 So 866, 97 Fla 69 
89. Tex—^Moon v. Aired, Civ.App. 

277 S.W 787 

16 C.J p 612 note 62. 

sa Kan —State ex rel Beck v. 
Board of County Commissioners of 
Riley County, 47 P.2d 449, 142 Kan 
388 

Assessed valuatloBL 

Words "assessed valuation," with¬ 
in statute permitting counties having 
an assessed valuation of a certain 
amount to issue bonds for purpose of 
acquiring land for park and recrea^ 
tional grounds mean the assessed 
valuation as found by last action of 
state board of equalization and cer¬ 
tified to county clerk—State ex rel. 
Beck V Board of County Commis¬ 
sioners of Riley County, supra. 

31. Fla—Stockton v. Powell, 10 So. 
688, 29 Fla. 1, 15 L.R.A 42. 

32. Ind.—^Kessler v. State, 98 N.B. 
1089, 178 Ind 191. 

BdolaxnAtloiL of swaanp laaid 
US—Shelley v St Charles County, 
C.CMo, 17 F 909, 5 McCrary 474 

33. NT—^Macrum v. Hawkins, 184 
NB 817, 261 NT 193, reversing 
267 NTS 287, 236 App Div 370, 
affirming Marcum v. Board of 
Sup'rs of Suffolk County, 262 N.T. 
S. 546, 141 Misc. 358, and reargu¬ 
ment denied Marcum v. Hawkins, 
186 N.H. 796, 261 N.T. 69L 
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tion, maintenance, and operation of a hydroelectric 
system construction of a sewage system^B al¬ 
though all persons in the county are not directly 
■benefited the construction and operation of a 
ferry,37 if the circumstances specified by the statute 
exist ,33 the establishment of a water system,33 
elimination of grade crossings,40 or a change m the 
grade of a railway the aid of a water grist¬ 
mill ,42 and the construction of an irrigation ca- 

nal.43 

b. Eoads and Bridges 

Under express or Implied authorization by constitu¬ 
tional or statutory provisions, a county may issue bonds 
tor the construction, improvement, and repair of roads 


§ 261 

and bridges, and the proceeds may be used for town¬ 
ship and district road- when for the public benefit. 
When so provided by statute the amount to be issued Is 
for the determination of the county commissioners. 

Under express or implied authorization by con¬ 
stitutional or statutory provisions a county may is¬ 
sue bonds for the construction, improvement, and 
repair of roads44 and bridges ;45 |jut such bonds 
may not be issued if they are not so authorized or 
if they are within constitutional or statutory prohi- 
bition.46 

Benefit of other political divisions. The legisla¬ 
ture may authorize a county to issue bonds to pay 
for township or district roads or to retire township 
or district road bonds,47 or it may provide that the 


34. sc —Park v Greenwood Coun¬ 
ty, 176 S.B 870. 174 SC. 36. 

35. Md—^Welch. V Cosrlan. 94 A 384, 
126 Md 1 

Duty to lame bonds for sewsff^ *7*- 
tem 

When so provided by statute, the 
•county hoard must issue bonds for 
the construction and maintenance of 
a. sewagre system on demand by the 
sewerage commission—State ex rel 
Milwaukee Sewerage Commission v 
Board of Supers of Milwaukee Coun¬ 
ty, 266 NW 848, 220 Wis 670—State 
ex rel Milwaukee Sewerage Commis¬ 
sion V Board of Supers of Milwaukee 
Gounty, 248 NW 464, 211 Wis 412, 
followed in State ex rel Perry v. 
Board of Sup’rs of Milwaukee Coun¬ 
ty, 248 NW 467, 211 Wis 419 
33. Ohio.—State v Board of Comers 
of Allen County, 177 NE 271, 124 
Ohio St 174, appeal dismissed 
Board of Corners of Allen County, 
Ohio V State of Ohio ex rel Bow¬ 
man, 52 set 494, 286 US 526, 76 
LEd 1269 

37. SC —^Poulnot v. Cantwell, 123 
S.E. 651, 129 S.C 171 

38. Miss—Green v. Board of Sup’rs 
of Adams County, 161 So. 139, 172 
Miss 673 

'Oounty te/xvy 

Ferry owned and operated by pri¬ 
vate corporation within city limits, 
under franchise granted by city 
which owned landing wharf used by 
ferry operated under rules promul¬ 
gated by city officers, is not “county 
ferry,“ within act authorizing any 
county having county ferry to issue 
bonds to provide ferry service, as 
against contention that words of act 
were applicable to any county where¬ 
in there was located a ferry regard¬ 
less of whether county owned or con¬ 
trolled ferry —Green v Board of 
Sup’rs of Adams County, 168 So 121, 
173 Miss 745 

39. Va—^Kirkpatrick v. Board of 
Sup’rs of Arlington County, 136 S 
E. 186, 146 Va. 113. 


40. U.S —^Board of Com’rs of Frank¬ 
lin County, Ohio, v Davis, CCA. 
Ohio, 7 F 2d 33. 

41. Ohio —Ohio Traction Co v 
Huwe, 189 NE 1. 127 Ohio St. 444, 
affirming 181 NE. 114, 41 Ohio 
App. 337. 

48. Neh—State v Clay County, 30 
NW 628, 20 Neb 462—Traver v 
Memck County, 16 NW. 690, 14 
Neb 827, 45 Am R 111 

43- U S —^Perkins County v Graff, 
Neb , 114 P. 441, 62 C C.A. 243, cer¬ 
tiorari denied 23 SCt 843. 187 U.S. 
642 47 LEd 346 

44- US —^Browning v. Hooper, D.C 
Tex., 3 F2d 160, reversed on other 
grounds 46 S.Ct 141, 269 U.S 396, 
70 LEd 330 

Fla—State ex rel Conn v Hender¬ 
son, 177 So. 639, ISO Fla. 288— 
State V Brevard County, 126 So 
363, 99 Fla 226—State v Walton 
County, 112 So 630, 93 Fla. 796— 
Lewis V Leon County, 107 So 146, 
91 Fla 118 

Ky — Gillis V Anderson, 76 SW2d 
279, 266 Ky 472 

N C —^Huneycutt v Board of Road 
Com’rs of Stanly County, 109 S E 
4, 182 N C 319—^Board of Com'rs 
of Surry County v. Wachovia Bank 
& Trust Co., 100 SB 421, 178 N 
C. 170 

Or—^Walker v Polk County, 223 P 
741, 110 Or. 635. 

Pa—Garr v. Puls, 133 A, 160, 286 
Pa 137. 

Tex—^Tom Green County v Moody. 
289 S.W 381, 116 Tex 299—Wil¬ 
liams V De Fee, Civ.App., 77 SW. 
2 d 729—^Bell County v Hines, Civ. 
App, 219 S.W 666, error refused. 

Utah—^Moyle v. Board of Com’rs of 
Salt Ltake County, 178 P. 918, 63 
Utah 362 

Va—^Board of Sup’rs of Louisa Coun¬ 
ty V. Bibb, 106 SE 684, 129 Va. 
638 

15 C J p 612 note 66. 

Bight to divide ooimty into road din- 
tziota 

The fact that by statute county 
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'commissioners have the power to di¬ 
vide the county into special road dis¬ 
tricts for the improvement of county 
roads, and to apportion the costs to 
abutting and adjacent property, does 
not affect their right to create a 
bonded indebtedness for the roads. 
—^Moyle V. Board of Com’rs of Salt 
Lake County, 178 P. 918, 63 Utah 352. 

45. Neb.—De Clerd v. Hager, 10 N. 
W. 697, 12 Neb 185. 

N.T—^Macrum v. Hawkins, 267 NY. 
S 287, 236 App Div 370, affirming 
Macrum v Board of Sup’rs of Suf¬ 
folk County, 262 NY.S 546, 141 
Misc 368, and reversed on other 
grounds Marcum v. Hawkins, 184 
NE. 817, 261 N.Y 193, reargument 
denied 186 N.B. 795, 261 N.Y. 691. 
Wash.—Grant v Evans, 1 P 2d 862, 
163 Wash 484. 

16 C J p 612 note 67- 

Purohwe of bzidge« 

The legislature may authorize a 
county to issue bonds for the pur¬ 
chase of bridges under a constitu¬ 
tional provision permitting the issu¬ 
ance of bonds for the building and 
repairing of bridges.—^Nettles v. 
Cantwell, 99 SE 765, 112 S C 24 

46. Ark.—Chesshir v. Copeland, 32 
SW2d 301, 182 Ark 425 

Ind—^Bleumel v. State, 186 N.E. 113, 
204 Ind. 544, denying rehearing 184 
NE. 173, 204 Ind. 644. 

Statutory exception. 

Acts prohibiting issuance of bonds 
for construction of county, free grav¬ 
el or macadamized highways for des¬ 
ignated period were held inapplicable 
to cemetery road proceeding when 
within a statutory exception.—^Bleu- 
mel v. State, supra. 

47- Fla—^Nolle v Brevard County, 
181 So. 776, 100 Fla. 1692—State v. 
Brevard County, 126 So. 868, 99 
Fla. 226 

N.C—^Board of Com’rs of Surry 
County V. Wachovia Bank & Trust 
Co.. 100 S.E 421, 178 NC. 170— 
Wagstaff V. Central BDighway Com- 
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proceeds of county bonds be distributed among the 
townships or districts for improving the roads.^^ 
Under statutes vesting exclusive control in highway 
districts for the construction and maintenance of 
roads, the county cannot issue bonds for the pur¬ 
pose of apportioning the proceeds among the dis¬ 
tricts ^9 A county authorized to issue bonds for a 
county purpose may issue bonds for the construc¬ 
tion of highways which will cm completion become 
the property of the state.^® In the absence of 
statute a county may not issue bonds for road con¬ 
struction in another county.S^ An act authorizing 
a county to issue bonds to pay its proportion of the 
cost of a bridge between two counties is not viola¬ 
tive of a constitutional provision prohilMting the 
loaning of credit by one county for the benefit of 

eLnother,52 

AmeuMt as dependent on discretion of cdmmis- 
sioners. When so provided by statute, the amount 
of bonds to be issued for the construction of roads 
and bridges is for the determination of the county 
commissioners They cannot be divested of this 
right except by statute,®** and its exerase will not be 
disturbed where no abuse of discretion is shown;®® 
but the intent of the statute is that the determina¬ 
tion shall be controlled by applicable provisions and 
prmaples of law so that the action taken shall be 
reasonable and not arbitrary,^® and an excessive 
bond issue which involves an abuse of the taxing 
power is invalid and unauthonzed,®*^ even though it 


is approved by the majority of the electorate.®® 

§ 262. Conditions Precedent to Issue 

Conditions precedent to the issuance of bonds must 
be complied with, as, for example, in the issuance of 
bonds to aid railroads. 

Judicial validation proceedings as condition prece¬ 
dent to issue IS considered in § 272 infra. Condi¬ 
tions precedent to sale of bonds are considered in § 
275 infra. 

Conditions precedent to the issuance of bonds 
must be complied with ®® In accordance with statu¬ 
tory provisions, the question whether conditions 
precedent have been complied with may be for the 
determination of the county court.®® The issuance 
of bonds for highway improvements must be ap¬ 
proved by the state board of tax commissioners 
when so provided by statute.®^ 

Bonds to assist railroads The issue and delivery 
of bonds in aid of certain internal improvements, 
railroads, etc., are very often conditioned, by stat¬ 
ute, by popular vote, or by action of the county 
authorities, on the performance of certain acts by 
the payee of such bonds. Thus, issuance may be 
based on such conditions as that the road shall be 
permanently located along a certain route,®® that 
the work shall be completed to, or through, a certain 
place,®® that shops and other buildings shall be 
located at certain places;®^ that the county shall be 


mission of Person County, 98 SB 
908, 174 NC 377. 

As iaacroe ona coumumity for 'beusftt 
of aiLotlisr 

Statute that authorized rednancinsr 
of township road bonds by county 
and provided for a continuance of 
townships* liability on their bonds 
was not unconstitutional as a g-rant- 
ing of power to tax one community 
at expense of another where all roads 
were taken over by county, since 
project was for public benefit of en¬ 
tire county and authorized as such 
by general assembly —Thomson v. 
Harnett County, 184 S B. 490, 209 N. 
C. 662, 106 AL.R 602. 

M N.C —^Board of Com*ra of Wilkes 
County V Pruden, 100 S E 696, 
178 N.C. 894 

Joinder of poUtioail divlsloos in oon- 
stroGting bndga 

Statute providing no proposition 
for bonds should be submitted which 
proposed that more than forty per 
cent should be expended within mty 
or town was held inapplicable to 
joinder by state, county, and city in 
constructing bridge.—Grant v Evans, 
1 P.2d 852, 163 Wash. 484. 

4SL Idaho.—Baker v Gooding Coun¬ 
ty. 188 P. 842. 25 Idaho 506. 


50. Fla—Jackson Lumber Co v 
Walton County, 116 So 771, 96 Pla. 
632, appeal dismissed 48 SCt 338, 
73 L Bd. 1011—^Lewis v Leon Coun¬ 
ty, 107 So 146, 91 Fla 118 

51. Miss —^Williamson v Warren 
County, 111 So. 840, 146 Miss. 727. 

62. Pa.—^Ruler v York County, 139 
A 136, 290 Pa 427 

53- Fla—Getzen v Sumter County, 
103 So. 104, 89 Fla 46—State v 
Duval County, 79 So 692, 76 Fla. 
180 

5A Fla.—State v. Walton County, 
112 So 680, 93 Fla. 796 

65. Fla—Lewis v Leon County, 107 
So 146, 91 Fla. 118—Getzen v. 

Sumter County, 103 So 104, 89 Fla 
46—State v Duval County, 79 So 
692, 76 Fla 180 

58. Fla—Getzen v. Sumter County, 
103 So. 104, 89 Fla 45 

57, Fla.—Getzen v. Sumter County, 
supra. 

58. Fla—Getzen v. Sumter County, 
supra 

50. Fla—^Bay County v State, 167 
So 1, 116 Fla. 666 

Ill—Onstott v People, 16 N.B. 34, 
128 Ill. 439. 


La —West Feliciana Parish Police 
Jury V, Stafford, 66 So, 366, 129 La. 
466. 

60. Tenn—^Irwin v Bedford County, 
270 S.W 81, 161 Tenn, 402 
01 . Ind —^Van Hess v Board of 
Com'rs of St Joseph County, 129 
NB 806, 190 Ind 347 
Detemdiubtion after disapproval 
After the issuance of bonds for 
highway improvement has been dis¬ 
approved there cannot he a new de¬ 
termination to issue bonds unless 
there is a potential contract price 
or bid upon which to ground the de¬ 
termination—O’Connor v Board of 
Com’rs of Allen County, 142 N B 
868 , 194 Ind 386 

02 , HI—Alley v Adams County, 76 
Ill. 101. 

03- XJ.S.—German Sav. Bank v. 
Franklin County, Ill, 9 S Ct 159, 
128 US 626, 32 LEd. 619—Mercer 
County V Provident Life & Trust 
Co, Ky.. 72 F 723, 19 GC.A. 44. 

16 C.J p 616 note 4. 

0 A U.S—Citizens’ Savings & Loan 
Ass'n V, Perry County, Ill, 16 S. 
Ct 547, 156 US. 692, 89 L.Bd 586. 
Ill.—Onstott V. People, 16 N.B. 34, 
133 Ill 489. 
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exonerated from payment of a certain subscription 
of stock,that the bonds shall be payable only for 
work done in the county;®® that delivery shall be 
at a specified rate for a certain amount of com¬ 
pleted work,®7 or when sufficient stock to complete 
the road has been subscribed,®® that the road will 
be begun and completed in the county within speci¬ 
fied periods;®® or that before delivery security 
shall be given for the faithful application of the 
proceeds of the bonds to the purpose intended.*^® 
Where a railroad company fails to perform sub¬ 
stantially the condition on which county bonds are 
to be issued in its aid, the county authorities have 
no power to issue such bonds, nor has the railroad 
company any right to have the bonds delivered 
and, where the constitution of the state prescribes 
the conditions under which alone county bonds can 
be issued, the legislature cannot relieve from com¬ 
pliance with the conditions ,72 hut tiiere need not 
be a performance of matters which are not condi¬ 
tions precedent.7® It has been held that if county 
authorities issue and deliver the bonds of a coun¬ 
ty to a railroad company before performance of 
the conditions upon which they were to be issued 
and delivered, this will be a waiver of the condi¬ 
tion by the countyJ^ 

65- US —Green County v Quinlan, 

Ky, 29 set 162, 211 US 682, 63 
LEd 335, modifi^nsr 157 F 33, 84 
C.CA. 637, 19 LRA,NS, 849 
Ky—Green County v Shorten, 76 S 
W. 261, 116 Ky. 108, 26 Ky.L 367. 

69. Ill—^Morgan County v. Thomas, 

76 Ill 120 

W.Va—Satterlee v Stnder, 8 SE. 

652, 31 WVa. 781 
16 C J. p 615 note 7 
07. Cal.—^Nevada Bank v Steinmitz, 

30 P 970, 64 Cal 301, 

68. Ohio—^Knox County v. Nichols, 

14 Ohio St 260 

69- US —German Sav. Bank v. 

Franklin County, Ill, 9 S.Ct 169. 

123 U S 526, 32 L Ed 619 
TOt US—Breckinridge County v. 

McCracken, Ky, 61 F, 191, 9 CCA. 

442. 

16 C J p 615 note 10. 

71. Ill—Onstott V People, 16 NB. 

34, 123 Ill 489—Jackson County v. 

Brush, 77 Ill 69 

16 C J. p 616 note 11. 

72. La—West Feliciana Parish Po¬ 
lice Jury V Stafford, 56 So. 366, 129 
La. 456. 

73. U.S.—Green County v. Qumlan, 

Ky. 29 S.Ct 162, 211 US 682, 63 
L.Ed 336. 

15 C J. p 615 note 13 
74- Ill.—Chiniquy v. People, 78 Ilt 
670. 


§ 263. -Provision for Payment 

Provision for payment of county bonds must be made 
as a condition precedent to their issuance when required 
by constitutional or statutory provisions. 

In the absence of any constitutional or statutory 
requirement, an act authorizing the issuance of 
bonds need not provide for the levy and collection 
of taxes for their pa)mient,75 but when so required 
by the constitution of the state, the act authorizing 
the bonds must make provision for their pa3rment.7® 
Likewise, when required by the constitution or by 
statute, the county authorities must make provision 
for payment as a condition precedent to the issu¬ 
ance of the bonds, 77 but this may be done at any 
time before the bonds are sold or finally disposed 
of,7® and a substantial compliance with constitution¬ 
al and statutory provisions of this nature is suffi¬ 
cient 79 The resolution may provide for payment 
of bonds from receipts other than taxes when so 
provided by statute,®® but not from receipts of a 
nature not authorized by statute to be pledged.®^ 
Where a constitutional provision requires that pro¬ 
vision shall be made at the time of incurring any 
debt by a county for levying a sufficient tax to pay 
the interest and to create a sinking fund, such pro¬ 
vision, made in the statute authorizing an issue of 
county bonds, is sufficient, although the county au¬ 
thorities do not follow the statutory directions.®® 

create sinking fund, was held not re> 
pugnant to such a statute—^Ives v. 
Columbia County, 109 So. 235, 92 
Fla. 30 

Be 4 iiiroxaen;ts coonpUed with 
Fla.—Bay County v. State, 157 So. 1, 
116 Fla 656. 

Iowa—^Harding v Board of Sup’ra of 
Osceola County, 237 N.W. 626, 218 
Iowa 600. 

Ky.—Billington v. Moore, 181 S.W 
661, 168 Ky 22 

Tex,—^Anderson v. Parsley, Civ.App., 
87 S W 2d 368, error refused. 

78. Fla.—^Volusia County v. State, 
126 So. 376, 98 Fla 1166, rehearing 
denied 125 So. 813, 98 Fla. 1166— 
Ives V. Columbia County, 109 So. 
236, 92 Fla 30—^Potter v. Lainhart, 
33 So 361, 44 Fla. 647 

79. Cal—Johnson v. Williams, 95 P. 
655, 163 Cal. 368. 

16 C.J. p 615 note 1. 

80. Fla—^Bay County v. State, 167 
So. 12. 116 Fla. 664- 

8L Fla—^Bay County v. State, 167 
So. 1, 116 Fla 656. 

Baoe txack receipts 
Fla.—Bay County v. State, 167 So. 1, 
116 P&a. 656. 

82. Tex —^Mitchell County v. City 
I Nat Bank. 43 SW. 880, 91 Tex. 361, 
j reversing 39 SW 628, 15 Tex Civ. 
App. 172—^Presidio County v. City 


75. Fla—Stockton v. Powell, 10 So 
688, 29 Fla. 1. 16 LRA 43 
Ind—Young v Tipton County, 36 N. 

E 118, 137 Ind 323 
Va—Couk V. Skeen, 63 S.E. 11, 109 
Va 6 

16 C.J p 615 note 97 

78. Ohio—State v. Braden, 181 N 
E 138, 125 Ohio St 807. 

Sufficient tax levy provided for 
Ohio—State v Braden, 181 NE. 188, 
125 Ohio St.' 307 

77. Fla—^Bay County v. State, 167 
So 1, 116 Fla 656 
15 C J P 615 note 99 
Tax for Interest before issuance of 
bonds 

Where county bonds are author¬ 
ized by an election and validated pur¬ 
suant to law, but are not issued be¬ 
cause of difficulty in selling them, a 
tax to create a sinking fund should 
be collected during the years pre¬ 
ceding the sale of the bonds, but not 
a tax for the payment of interest, 
since no interest accrues before is¬ 
suance—^Mitchell County v. Phillips, 
111 S E 374, 162 Ga 787. 

£evy conditioned on adequacy of aau 
other tax 

In resolution of county commis¬ 
sioners relating to issue of bonds to 
build roads, provision for levy of tax¬ 
es if gasoline tax should prove In- 
adequate to pay interest on bonds or 
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§ 264. Proceedings Preliminary to Issue 

Constitutional and statutory provisions prescribing 
the proceedings preliminary to issuance of the bonds 
must be complied with. 

A county may issue bonds only when the constitu¬ 
tion and laws have been complied with. ^ 3 Statutes 
prescribing- the procedure to be followed are to be 
strictly construed,84 and, when so provided by stat¬ 
ute, the record of the county board must show a 
substantial compliance with each preliminary step 
required by statute.85 The statutory notice of pro¬ 
posal to issue,88 or of the improvement to be 
made,87 or of other matters specified by statute,8 8 
must be given, but failure to comply with provisions 
of the statute which are merely directory does not 
render the issuance of bonds illegal 83 Notice need 
not be given when not required by statute.®® A no¬ 


20 C.J,S. 

tice which states a rate of interest which is great¬ 
er than that provided for by statute has been held 
not to render unlawful the act of determining to 
issue the bonds 

Before county bonds are issued, the ordinance or 
resolution of the county board authorizing their 
issue must be passed properly,32 must be in the 
proper form,9 8 and must contain the proper and' 
necessary statements and recitals.®^ Statements 
and recitals not prescribed by statute need not be 
made 35 That the resolution authorizing the is¬ 
suance of the bonds is antedated its adoption does 
not render it fatally defective.36 A resolution need 
not provide for issuance of the same amount of 
bonds as stated in the notice when this is not re¬ 
quired by statute.®'^ The fact that the issuance of 
bonds necessarily presupposes that money will be 
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Nat Bank, 44 S.W. 1069, 20 Tex 
CivApp 511. 

15 C J p 615 note 98. 

83. Miss—^Brown v. Board of Supers 
of Simpson County, 187 So 738. 

15 C J p 616 note 16. 

IsBuaaoe of -bonds to obtain f edoral 
fcuLda 

All the reguisites of the state stat¬ 
ute need not be complied with in pro- 
ceedinsrs for the issuance of county 
bonds to obtain federal funds where 
the federal law is not in conformity 
with the statute and the statute pro¬ 
vides that It shall be followed only 
in so far as applicable.—Shekelton v 
Toole County, 33 P.2d 531, 97 Mont 
213. 

Publicatioa of county Indcbtadness 

Under a statute providing: that, be¬ 
fore the issue of any county bonds 
under the act, the county court shall 
declare the total indebtedness of the 
county and that such order shall be 
published in a newspaper in the 
county, and that any property owner 
who IS dissatisfied with the published 
findings may question the correct¬ 
ness thereof by suit, which must be 
instituted within thirty days, a coun¬ 
ty court IS not witlhout jurisdiction 
In making an order authorizing the 
issuance of bonds where the order 
is made less than thirty days after 
the publication of the finding of In¬ 
debtedness —Stranahan, Hams & 
Oatis V. Van Buren County, 300 S 
W 382, 176 Ark. 678. 

M. Miss.—Johnson v. Yazoo Coun¬ 
ty, 74 So 321, 113 Miss 435 

86. Idaho—Gilbert v Canyon Coun¬ 
ty, 94 P. 1027, 14 Idaho 429—Dun¬ 
bar V. Canyon County, 49 P. 409, 6 
Idaho 407. 

16 C J. p 616 note 23. 

86. N C.—Frazier v Board of Com'rs 
of Guilford County, 138 SH. 433, 
194 NC. 49. 

16 C.J. p 616 note 20. 


Notice held suAcLeaLt 
N C.—^Frazier v Board of Comers of 
Guilford County. 138 SE 438, 194 
NC 49 

Tenn—^Dodd r Roane County, 124 
SW.2d 963 

Validity of bonds issued without no¬ 
tice see infra § 269 

87. Tenn —Walmsley v Franklin 
County, 182 SW. 699, 133 Tenn 
679 

83. Md —^Montgomery County v. 
Henderson, 89 A 858, 122 Md 533 

89. Kan.—^Drum v French, 25 P 2d 
679, J38 Kan 277. 

90. Ark—Talkington V, Tumbow, 83 
SW2d 71, 190 Ark 1138 

BequlrestLeot of geiLexal statute 
Notice of proposal to issue need 
not to be given when not required by 
the particular statute under which 
the bonds are issued, even though 
notice IS required by a general stat¬ 
ute applicable to bond issues not oth¬ 
erwise regulated —^Liang v Hamson 
County, 75 So 126, 114 Miss. 341—j 
Rosenstock v Washington County, 72 
So 876, 112 Miss 124 ‘ 

91- Ind.—O’Connor v. Board of 
Coxn’rs of Allen County, 142 N.B 
858, 194 Ind. 386. 

92. Kan.—^Anderson County Comrs 
V, Paola, etc., R. Co., 20 Kan 534 

Wis—^Fletcher v La Crosse County, 
162 NW. 484, 166 Wis. 446. 

16 C J. p 616 note 17. 

93. Ind —State v Newton County, 
74 NE 1091, 165 Ind 262, 6 Ann 
Cas. 468. 

FoUowlxig statute is. so far as aip- 
lOioahle 

The form of a resolution need not 
be in strict compliance with a state 
statute in proceedings to issue coun¬ 
ty bonds to obtain federal funds 
where the statute, not in complete 
conformity with the federal law, pro- 
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vides that it shall be followed only 
in so far as applicable—Shekelton v 
Toole County, 33 P 2d 531, 97 Mont 
213. 

94 Fla—^Fleming v. Turner, 166 So. 
353, 122 Fla 200 

La—^Helton v Martin, 75 So 740, 
141 La 835 

Miss—Brown v Board of Sup’rs of 
Simpson County, 187 So 738 
N J —Chamber of Commerce of City 
of Newark v Essex County, 114 
A. 426, 96 N JLaw 238. 

15 C J. p 616 note 19. 

Purpose stated la huigtiagre of stat. 
ute 

A resolution which states the pur¬ 
pose of the bonds in the langruage of 
the statute is sufficient—^Volusia 
County V, State, 126 So 376, 98 Fla, 
1166, rehearing denied 125 So. 818, 
98 Fla 1166 
Statute ooupUed with 
SC—Park v Greenwood County, 176 
S.E 370, 174 SC 35. 

96. Fla,—^Lewis v Leon County, 107 
So. 146, 91 Fla 118 
Becoard of sohednle of olaiwis 

The failure to record in super¬ 
visors’ record a schedule of claims 
accompanying county supervisors'* 
resolution of intention to issue coun¬ 
ty funding bonds did not render res¬ 
olution fatally defective, where stat¬ 
ute did not require recording, and it 
appeared that schedule was before 
supervisors when resolution was 
adopted, and that no one had been 
misled by failure to record schedule 
—^People ex rel Johnson v. Southern 
Ry Co, 11 N.B 2d 602, 367 IlL 389. 

96. Fla —Volusia County v. State, 
125 So 376, 98 Fla. 1166, rehear¬ 
ing denied 126 So. 813, 98 Fla. 1166. 

97- IlL—^People ex rel Johxtson v. 
Southern Ry. Co., 11 NJSLSA 602,. 
867 lU. 389. 
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provided in the future to pay for them does not 
render the resolution void *8 

Commissioners who are disqualified by reason of 
nonresidence®* or the holding of another officei can¬ 
not vote upon a bond issue 

§ 265. -Petition, or Assent of Taxpayers 

in General 

A petition for a referendum on the lesuance of county 
bonds must comply with constitutional or statutory pro¬ 
visions, but substantial compliance is sufficient. 

When so provided by statute, the preliminary pro¬ 
ceedings for the exercise of a county’s authority to 
issue bonds include a proper petition for an elec¬ 
tion,2 but, in accordance with the particular statu¬ 
tory provisions, a petition, although authorized, may 
not be jurisdictional to the ordering of an elec¬ 


tion. 3 Likewise, in accordance with constitutional 
or statutory provisions, an election may be required 
only when petitioned for by voters,^ To be effec¬ 
tive, the petition must comply with the statutory re¬ 
quirements,^ but substantial compliance is suffi¬ 
cient,® and the duty to order the election imposed by 
the filing of the petition is not affected by the fact 
that the petition contains unnecessary recitals.^ 
Statements and recitals not prescnbed by statute 
need not be made.® The petition must be signed by 
the proper number of persons,® and the signers must 
possess the qualifications prescribed by statute,^® 
but no greater qualifications are necessary.^^ A 
findmg by the county court that the form and con¬ 
tents of the petition substantially comply with the 
statutory requirements is not conclusive and it can¬ 
not cure a jurisdictionally defective petition,^2 ^ut a 


88. Wash—^Richards v Clark Coun¬ 
ty, 84 P 2d 1009 
Pled«ro of fatnre tax levies 
The resolution of board of county 
comzmssioners providing for the is¬ 
suance of general obligation bonds 
for construction of a court house and 
for the levy of taxes each year with¬ 
in the ten-mill hmitation pernutted 
counties for retirement of bonds and 
the bonds themselves issued by au¬ 
thority of the resolution and vote of 
the people of the county were not 
void because specially pledging fu¬ 
ture annual levies of taxes to retire 
the bonds, and because in effect bind¬ 
ing the action of future boards by 
creating fund out of which to retire 
the bonds—Richards v. Clark Coun¬ 
ty, supra 

99. Tenn—^Whitehead v Clark, 244 
SW. 479, 146 Tenn 660. 

1. Tenn —Whitehead v. Clark, 244 S. 
W 479, 146 Tenn 660—Reeder v. 
Trotter, 216 S W. 400, 142 Tenn 
37. 

Pike commlwHoner 

A member of a county Quarterly 
court was entitled to vote for a road 
improvement bond issue notwith¬ 
standing he was one of the pike com¬ 
missioners named in the act to have 
charge of the construction of the 
road, the position of pike commis¬ 
sioner not being an office within the 
constitutional or statutory meaning 
of the term.—^Whitehead v Clark, 
244 S.W. 479, 146 Tenn 660 

9. Or—^Blliott V Tillamook County, 
168 P. 77, 86 Or 427. 

Statute not rsQulxiag approval of 
electors 

A Statute which provides that 
funding bonds may be issued with¬ 
out the approval of the electors pre¬ 
vails over an earlier statute which 
requires a petition of resident free¬ 
holders before bonds rosy be lefsued i 


—^Rowe V Stanley County, 219 N.W. 
122, 52 SD 516 

3. Mont—Morse v. Granite County, 
119 P 286, 44 Mont 78 

4. Cal—^People v. Burr, 13 Cal 343. 
6- Or—^Blhott V Tillamook County, 

168 P. 77, 86 Or 427 

6 . Mo—State v. Gordon, 168 SW 
769, 260 Mo 145 

Or—Clark v. Hood River County, 143 
P. 897, 78 Or, 336 

Bate of Oleetiou 

(1) A petition for an election for 
the issuance of highway bonds is not 
defective because it failed to name 
the date on which it was desired the 
election should be held, especially 
where it did request that the election 
be held on the earliest possible date 
on which, under the law, it was au¬ 
thorized to be held, and the court or¬ 
dered the election to be held on the 
earliest possible date—Smith v. Liv¬ 
ingston County, 242 S.W. 612, 196 Ky. 
382 

(2) Although the statute provides 
that the county 3 udge, after receiving 
a petition for an election for the is¬ 
suance of road and bridge bonds, 
shall make an order directing the 
election to be held on some day nam¬ 
ed in the petition, not earher than 
sixty days after it is lodged with 
the judge, the failure of the petition 
to designate a date for the election 
does not mvalidate the call if the 
judge fixed the election for a date 
more than sixty days after the peti¬ 
tion was lodged with him,—^Pendle¬ 
ton v. Letcher County Fiscal Court, 
246 S.W 358, 194 Ky 688—Denton 
V. Pulaski County, 186 SW. 481, 170 
Ky 33. 

7. Mo.—State v. Conrad, 49 S.W. 
857, 147 Mo 664. 

& Ky—^Payne v. Fiscal Court of 
Carlisle County. 252 SW. 127, 200 
Ky 41—Webb v Howard, 246 S W. 
444, 197 Ky. 177—Snuth v. Livmgs- 
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ton County, 242 SW 612, 196 Ky 
382—Pendleton v Letcher County 
Fiscal Court, 240 S W 368, 194 Ky. 
688 . 

9. Ky—^Homing v Fiscal Court of 
Caldwell County, 218 S.W. 989, 
187 Ky 87 

Separate identical petitions 

WTiere a number of petitions ask¬ 
ing in identical terms for the calling 
of an election on the question of the 
issuance of bonds are presented to 
the county court, that court may 
treat them all as constituting one 
petition, and it is sufficient, if to¬ 
gether they are signed by the requi¬ 
site number of voters although no 
one of them has the required number 
of signatures —Smith v Livingston 
County, 242 S.W. 612, 196 Ky. 382— 
Evans v Johnson Fiscal Court, 241 
S W 66, 194 Ky. 849 

10. Ky.—^Payne v. Fiscal Court of 
Carlisle County, 262 SW. 127, 200 
Ky. 41. 

Widow entitled to dower 

A widow entitled to dower in her 
husband’s lands Is not a freeholder 
of such lands prior to the assign¬ 
ment of her dower so as to be au¬ 
thorized to sign a petition for an 
election for the issuance of high¬ 
way bonds—^Payne v. Fiscal Court 
of Carlisle County, supra. 
Freelioldeni 

A statement in a petition for an 
election for the issuance of road and 
bridge bonds, which states that the 
petitioners are citizens, landownerSf 
legal voters, and taxpayers, is suffi¬ 
cient to show they were freeholders 
as required by the statute—^Pendle¬ 
ton v Iieteher County Fiscal Court, 
240 SW. 368, 194 Ky. 688. 

11. Neb.—^Brooks v. MacLean, 144 
NW. 1067, 96 Neb. 16. 

12. Or.—^Elliott V. Tillamook Coun¬ 
ty. 168 P. 77,'86 Or. 427. 
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finding by the board of county commissioners that 
the petition contains the requisite number of names 
has been held to be conclusive in the absence of 
fraud or collusion if no appeal is taken.13 The 
power conferred by a petition is not lost by rea¬ 
son of the fact that the board, in ordering the elec¬ 
tion, submits only part of the questions named there- 
in.i* 

A petition opposing a bond issue must be filed 
within the period of time prescribed by statute,^® 
and the order of the county board directing the 
issuance of the bonds becomes final if the petition 
is not filed within the prescribed time.^® 

§ 266. - Submission to Popular Vote 

a. Necessity 

b. Sufficiency and validity 

c. Effect of favorable vote; restrictions 

by votes 

d. Contest of election 

e. Second election 

a. Necessity 

Submission to, and approval by, a popular vote is 


essential to the Issuance of bonds when required by 
constitutional or statutory provisions, although not neces- 
sary m the absence of such requirements which, further, 
frequently except bonds for general county purposes or 
necessary expenses or for the purpose of refunding exist¬ 
ing bonds or other indebtedness. 

Statutes or constitutional provisions requiring the 
submission of a proposed bond issue to popular 
vote are very common, usually in connection with 
provisions as to the incurring of indebtedness by 
counties, the extending of aid to corporations, etc , 
and where this requirement exists the county offi¬ 
cers have no authority to majee a valid issue of 
bonds without a submission of the proposition to 
popular vole, and the approval of the same by the 
qualified electors of the county.^ 7 in the absence of 
an applicable constitutional requirement, counties 
may be authorized to issue bonds without a sub¬ 
mission of the question to a popular vote, and may 
do so where no provision is made for such submis- 
sion,i8 or where the bonds proposed to be issued 
are within an exception to the constitutional or 
statutory provision.^^ Counties may be empowered, 
but not required, by statute to submit a bond issue 
to popular vote,^^ but the fact that bonds are is¬ 
sued pursuant to an election, when not made neces- 


13. Okl.—Ward v Board of Com'rs 
of Okfuskee County, 246 P 376, 
114 Okl 246. 

14. Miss —Thomas v Lee County, 
53 So 686, 98 Miss 232 

1 & Ind.—State v Evans, 160 N.B 
788, 197 Ind 666 

16. Ind.—^Hull V Board of Com'rs 
of La Porte County, 143 NB 589, 
195 Ind 150 

17. Ark—^Irwin v Alexander, 43 S 
W.2d 86, 184 Ark 572 

Pla.—State v Calhoun County, 169 
So. 673, 126 Pla 263—^Leon County 
V. State, 166 So 666, 122 Pla. 606 
—State V. Citrus County, 167 So 
4, 116 Pla 676, 97 ALR 431— 
Herbert v Thursby, 161 So 386, 
112 PU 826—Nolle v Brevard 
County, 131 So 776, 100 Pla. 1692 

Iowa.—^Waugh v. Shirer, 249 NW. 
246, 216 Iowa 468. 

Ky.—^Buford v Jessamine County, 
224 SW. 769, 189 Ky 277 

Mich.—^Bond V Cowan, 261 N.W. 331, 
272 Mich 296 

Minn—^Rydeen v Clearwater County, 
166 NW 334, 139 Mmn 329 

NM.—Orchard v Board of Com’rs of 
Sierra County, 76 P.2d 41, 42 NM 
172 

NC.—Sessions v. Columbus County, 
200'SB. 418, 214 N.C 634—Hally- 
burton v. Board of Education of 
Burke County, 196 S B 21, 213 N.C. 
9 —Armstrong v. Board of Com’rs 
of Gaston County, 117 S.B. 388, 186 
N.C. 405. 


Okl—Board of Com'rs of Sequoyah 
County V McGowan, 231 P 268, 
104 Okl 283 

Or—^Walker v. Polk County, 223 P, 
741, 110 Or. 636 

Tenn—Berry v Shelby County, 201 
S.W. 748, 139 Tenn 632 
Tex—San Saba County v McCraw, 
108 SW.2d 200, 130 Tex 64 
Wash—Grant v Evans, 295 P - 476, 
160 Wash 399 

16 CJ p 616 note 26, p 617 note 
31 

Bonds in excess of limitations 
When so provided by statute, 
bonds in excess of certain statutory 
limitations must be approved by pop¬ 
ular vote 

N C —^Hallybuz ton v Board of Edu¬ 
cation of Burke County, 196 SB 
21, 213 NC 9 

Wash—Grant v Evans, 296 P. 475, 
160 Wash 399 

18. US —Shelby County, Tex. v. 
Provident Sav Bank & Trust Co, 
CCA Tex, 64 P2d 602, certiorari 
denied Provident Savings Bank & 
Trust Co. V. Shelby County, Texas, 
63 set. 9, 287 US 604, 77 L Ed 
526 

Ala—^Doody v State ex rel. Mobile 
County, 171 So 604, 233 Ala 287. 
Pla—State ex rel. Houston v Hills¬ 
borough County, 183 So. 167—State 
ex rel Gillespie v Bay County, 151 
So 10, 112 Pla. 687—Jackson Lum¬ 
ber Co V Walton County, 116 So 
771, 96 Pla 632, appeal dismissed 
49 set 338, 73 LEd. 1011. 
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Kan —^Harling v Buckland, 204 P 
763, 110 Kan. 642 

Ky—Randolph v Shelby County, 77 
SW.2d 961, 267 Ky 297 
Mont—^Hamilton v Board of County 
Com’rs of Porgrus County, 169 P 
729, 64 Mont 301 

NM.—^Martinez v. Gallegos, 210 P. 
676, 28 NM 170 

N C —Castev.ens v, Stanly County, 
183 SB 8, 209 NC 76. 

Ohio—State ex rel Thrallkill v. Am¬ 
lin, 1 Ohio N.P,NS, 617’ 

S C —Graham v Erwin, 103 S E. 760, 
114 SC 419 

Va—^Breckenridge v County School 
Board, 135 S.B. 693, 146 Va 1. 
Wash—^Kruesel v. Collin, 16 P.2d 
442, 170 Wash 233. 

16 C J p 616 notes 26, 27. 

19. N C —^Hallyburton v Board of 
Education of Burke County, 196 S. 
E. 21, 213 N.C. 9. 

20. SC —Carrlson v Kershaw Coun¬ 
ty, 64 SB 1016, 83 SC 88. 

Authorizing statute as legislative 
construction of prior statute 
L1919 p 178, specifically provid¬ 
ing for county elections to authorize 
bond issues to take up a preexisting 
vahd indebtedness, being passed to 
remove doubts as to the power of 
counties to hold such elections, has 
no force as a legislative construc¬ 
tion that the existing law gave no 
power to the county to hold such 
election.—State ex rel Clark Coun¬ 
ty V, Hackmann. 218 S.W. 318, 280 
Mo. 686. 
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sary by statute, will not invalidate such issue, 
unless the county is wholly without power to issue 
bonds, in which case the election is ineffectual and 
confers no authority.22 Bonds which are to be paid 
by revenues, tolls, or receipts rather than tax¬ 
es have been held not within a constitutional pro¬ 
vision requiring approval by the voters,23 for the 
purpose of such a provision is that the taxing power 
or taxing unit shall not be pledged without the vot¬ 
ers’ approval.24 

County purpose or necessary expense. Under ex¬ 
press statutory exceptions, bonds for a county pur- 
pose,23 or bonds for a necessary expense,23 may 
be issued without a submission of the question to 
popular vote, but even though the bonds are for a 
necessary expense a vote is essential if it is spe¬ 
cifically required by a special statute.27 The es¬ 
tablishment or maintenance of schools is not a 
necessary expense within the meaning of such stat¬ 
utes or constitutional provisions,28 but bonds may 
be issued for this purpose by the county as an ad¬ 
ministrative agency of the state without a vote of 
the people.29 

Funding or refunding bonds. Funding or re¬ 


funding bonds have been held not within constitu¬ 
tional or statutory provisions requiring a vote of the 
people before a county may contract a bonded in¬ 
debtedness,30 especially when expressly excepted by 
constitutional or statutory provisions,3^ provided 
that the original obligation is not enlarged,33 but 
It has been held that refunding bonds which are not 
within constitutional or statutory exceptions cannot 
be issued without a popular vote.33 

b. Sufficiency and Validity 

(1) In general 

(2) Time of election 

(3) Order for election, and ballots 

(4) Notice of election 

(5) Qualification of voters 

(6) Number of votes required 

(7) Certification and record of election 

(8) Effect of irregularities; illegal 

votes 

(1) In General 

An election for the approval of a bond issue must be 
held in the manner provided by statute. The validity of 
the election is not affected by the reasons influencing the 
voters or by a subsequent statute. 


21. Wa^h —^Hunt v Fawcett, 36 P. 

318. 8 Wash 396 | 

22. Or.—^Andbrews v Neil, 120 P. 
888, 123 P 32. 61 Or. 471 

23l Fla —^Flint v. Duval County, 
170 So 687, 126 Fla 18—Board of 
Com’rs of Pinellas County v Her¬ 
rick, 167 So 386, 123 Fla 619. 

Ky —State Bank & Trust Co of 
Hichmond v. Madison County, 122 
SW2d 99. 275 Ky 501 

S C.—^Bollin V Graydon, 181 S E. 
487, 177 S.C 374 

24. Fla—^Flint v, Duval County, 170 
So 687, 126 Fla 18 

2&. Wash—^Rust V Kitsap County, 
189 P 994, 111 Wash 170. 

26. NC—^Morrow v Durham, 187 
SE 762, 210 NC. 664—Thomson 
V Harnett-County, 184 S.B 490, 
209 NC 662, 106 ALR 602— 
Board of Com'rs for McDowell 
County V. Assell, Goetz'& Moerlein, 
140 SE 34, 194 NC 412, rehear¬ 
ing denied 143 SE 474, 196 NC 
719—^Reed v Howerton Engineer¬ 
ing Co. 123 SE 479. 188 NC 39— 
Emery v. Board of Corners of 
Mecklenburg County, 107 S.B 443. 
181 N.C 420—^Davis v. Lenoir 
County, 101 SB. 260. 178 NQ 668 
—^Martin County v Wachovia Bank 
& Trust Co., 100 SE. 134, 178 N. 
C 26. 

27- N.C-—^Hallyburton v. Board of 
Education of Burke County, 196 S. 
B 21, 213 NC. 9—Owens v. Wake 
County, 141 S E. 646, 196 N C 182. 


Vubereulosls hospital 
A board of county commissioners 
may not issue bonds for a tuberculos¬ 
is hospital to be paid by taxes as a 
necessary expense where another 
statute specifically provides for such 
a hospital after authorization by 
popular vote taken In a particular 
manner.—^Armstrong v Board of 
Com'rs of Gaston County, 117 S E 
388, 185 N.C 406. 

28, N C —^Hartsfield v Craven Coun¬ 
ty, 139 S.B 698, 194 NC 368— 
Frazier v Board of Corners of Guil¬ 
ford County, 138 S B. 438, 194 N.C 
49. 

29. N C —Castevens v. Stanly Coun¬ 
ty, 183 SB 3. 209 NC 76—Owens 
V. Wake County, 141 SB. 646, 196 
N.C 132—^Hall v. Board of Com’rs 
of Duplin County, 140 S.B 739, 194 
N C 768—^Hartsfleld v. Craven 
County. 139 SB 698, 194 N C. 368 
—^Frazier v. Board of Corners of 
Guilford County, 138 SE. 433, 194 
N C 49. 

sa Ky—Jones v Fiscal Court of 
Fulton County, 122 S.W 2d 610, 276 
Ky. 619—^Ballard v. Adair County, 
104 SW.2d 1100, 268 Ky. 347— 
Randolph v. Shelby County, 77 S. 
W2d 961, 257 Ky 297—Johnson v. 
Middleton, 47 SW2d 1030, 243 Ky. 
261—^Hall V. Fiscal Court of Flem¬ 
ing County, 39 S.W 2d 666, 239 Ky. 
425 

Pa—Commonwealth v. Cannon, 162 
A. 277, 308 Pa 321, 

31- U.S.—Woodward v- Calhoun 
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County, D C Miss , 30 F Cas No. 

18.002. 

Ala.—^Deramus v. Jelferson County 
Commission, 180 So. 103, 235 Ala. 
620 

Anz —^Doan v. Board of Sup*rs of 
Yuma County, 187 P. 266, 21 Ariz. 
240 

Fla.—State v. Sarasota County, 199 
So 797, 118 Fla 629 
N C.—^Royal v Sampson County, 199 
SE 16, 214 N.C 269—Thomson v. 
Harnett County, 193 S.B 168, 212 
N C. 214—Hartsfield v. Cra'«»-en 
County, 189 SB. 698, 194 N.CL 
358 

Tex—^Henderson County v. Allred, 40 
S.W2d 17, 120 Tex 483—Griffith 
V. Buchanan, Civ.Apd , 6 S.W.2d 
211 . 

32. Fla.—State v Citrus County, 
157 So. 4, 116 Fla. 676, 97 A.L.R. 
431—^Nolle V. Brevard County, 131 
So. 776, 100 Fla 1692 

Bonds most refimd coiULty obliga- 
tioxis 

County refunding bonds, to be au¬ 
thorized without election, must be 
issued exclusively for refunding 
county bonds.—^Nolle v. Brevard 
County, supra. 

Original obligation held not enlarged 
Fla.—State v. Sarasota Countr, 169 
So. 797, 118 Fla 629. 

33, Ala —^Deramus v. Jefferson 
County Commission, 180 So. 108, 
235 Ala 520 

N C.—^BLicks V Green County, 166 
S E. 164, 200 N.a 73. 



§ 266 

An election for the approval of bonds must be 
held in the manner provided by statute,3 ^ and the 
statute must be strictly complied with in all essential 
particulars.35 An election authorized by statute 
where certain conditions exist can be ordered only 
when the conditions do exist ,36 and where the au¬ 
thority of the county court is confined by statute to 
the ordering of the election, it has no authority to 
pass on its validity.3The validity of the election 
IS not affected by the reasons influencing the vot¬ 
ers, 3 8 nor is It affected by a subsequent statute,3 3 
and the issuance of the bonds will be governed by 
the law in force at the time of the election under 
a constitutional provision that the repeal of a stat¬ 
ute shall not affect any proceedings begun by virtue 
of such statute.“*6 A statute requiring certain 
things to be done before real estate is purchased 
by the county board does not prevent the county 
board from ordering an election to authorize the is¬ 
sue of bonds for the purchase of real property and 
the construction of a building tliereon.'^i 

(2) Time of Election 

The election must be held at the time prescribed by 
constitution or statute or fixed by the proper officials. 
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A second election may be held a short time after a prior 
election unless contrary to statute. 

The election must be held at the time provided 
by constitution or by statute or fixed by the prop¬ 
er officials acting under constitutional or statutory 
authority.43 An election may be held a short time 
after a prior one which failed to approve the bond 
issue, in the absence of a statutory prohibition,43 
but only one election may b*e held in any one year 
when so provided by statute.**^ The election is 
none the less a special one by reason of the fact 
that It is held on the same day as a regular elec- 
tion^® or a state primary A 6 The voting of bonds 
within a certain length of time after the organiza¬ 
tion of a new county may be prohibited by statute, 
but a prohibition simply against the issuance of 
bonds within a certain time is no bar to the taking 
of preliminary steps for an election ^8 

(3) Order for Election, and Ballots 

The erder for election and the ballots must comply 
with the statutory requirements but a substantial com¬ 
pliance IS sufficient. Two or more distinct and unrelated 
propositions must not be submitted as one question. 

The order for a county bond election should be 
made by the proper county authorities,^3 and the 


COUNTIES 


34. Pla.—State v Overseas Hoad | 
and Toll Bridgre District, 170 So 
109, 126 Pla 481 

BCan —^Lewxs v Bourbon County 
Com'rs, 12 Kan 186 
fUing xegistratioiL list 

Statute requirinsr registrars to die 
list of registered voters for a bond 
election with clerk of superior court 
was sufficiently complied with by 
handing it to the clerk, or laying 
it on his desk, with request that he 
file it, in view of a statute provid¬ 
ing that ministerial officer's failure 
to perform duties shall not injure 
party not responsible therefor—^An¬ 
drews V. Butts County, 114 S.E 912, 
29 GraApp. 302 
Election held valid 
La—Crow v Board of Sup’rs of 
Hoad Dist No. 19, Parish of 
Natchitoches, 76 So 182, 141 La. 
1017. 

Mo—Breuningor v Hill, 210 S W. 67, 
277 Mo. 239. 

Va—^Kirkpatrick v Board of SupTs 
of Arlington County, 136 S.P 186, 
146 Va, 113. 

85. Ga—^Berrien County v Paulk, 
106 S.E. 491, 160 Ga. 829, affirming 
Paulk V. Bemen County, 102 SB. 
172, 24 GaApp 768 
36. N C.—^Buncombe County v. 

Payne, 31 S B 711, 123 NC 432 
16 C J. p 617 note 32. 

37- Ky.—Denton v. Pulaski County, 
186 S.W. 481, 170 Ky 33. 

88. Wash-^Kelly v Hamilton, 186 
P. 1148, 76 Wash. 576. 


Ezroneons theory 

Bonds and additional tax for con¬ 
struction of state aid roads in coun¬ 
ty were not invalid, because voters 
approved bonds on theory that state 
would reimburse county for one half, 
while such obligation of state can¬ 
not be enforced legally agramst it — 
Natural Products Co. v Du Page 
County, 145 NB 298, 314 Ill 74 
39ta Ga.—^Moody v Board of Com'rs 
of Hoads and Revenues of Appling 
County, 113 SB 103, 29 Ga.App 
21 . 

4a Okl—Green v Board of Com'rs 
of Lincoln County, 269 P 636, 126 
Okl. 300. 

41. Mont.—^Morse v Granite Coun- 
' ty, 119 P 286, 44 Mont 78. 

43. Va.—Board of Sup'rs of War¬ 
ren County V. Trout, 180 SB 824, 
164 Va 290. 

15 C J p 617 note 43. 

43. Ky.—Smith v Livingston Coun¬ 
ty, 242 SW. 612, 195 Ky. 382. 

44. Or—^Norton v Coos County, 238 
P 864, 113 Or. 618. 

Special statute 

An election for a bond issue held 
within one year after a prior elec¬ 
tion is not invalid although a gen¬ 
eral statute provides that only one 
special election shall be held in a 
county within one year, where the 
statute authorizing the bond issue 
indicates the legislative mtent that 
the general statute would not apply 
—^Driscoll V Klamath County, 259 P. 
915, 122 Or. 615. 
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45. Cal —City and County of San 
Francisco v. Collins, 13 P 2d 912, 
216 Cal 187 

Or—^Hansen v Malheur County, 86 
P2d 964, 160 Or 679—Norton v 
Coos County, 233 P. 864, 113 Or. 
618 

16 C J p 617 note 44. 

46. Kan —Eberhardt Constr Co v 
Sedgwick County, 164 P 281, 100 
TCan 394 

Pxixnaxy as general election 

A primary nominating election is 
a “general election’’ within statute 
relating to submission of question 
of issuing road bonds at any general 
election —Taylor v Multnomah 
County, 248 P. 167, 119 Or. 123. 

47. U S.—Sage v. Fargo Tp , ICan, 
107 F 383, 46 CCA 861—Coffin 

V Kearney County, Kan, -67 F 137, 
6 CCA. 288 

48. US —Corning v. Meade County, 
Kan, 102 F 57, 42 C.CA 164, cer¬ 
tiorari denied 21 S Ct 921, 180 U S 
638, 45 L.Bd 710. 

I 49. Ky—^Vansant v. Watson, 19 S 
W2d 994, 230 Ky, 316—Homing 

V Fiscal Court of Caldwell Coun¬ 
ty, 218 S.W 989, 187 Ky 87. 

15 C J p 618 notes 55—59 
Signature after election 
Where order of fiscal court call¬ 
ing election regarding issumg bonds 
was signed by county judge after 
election, order was invalid—^Vansant 
V Watson. 19 S.W2d 994, 350 Ky. 
316. 
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statute prescribing the form and requisites of the 
order must be complied with 50 Likewise, the form 
and contents of the ballots must conform with statu¬ 
tory requirements 51 In accordance with the par¬ 
ticular statutory provisions, the order for election 
or submission should state the purpose of the in¬ 
debtedness, 5 2 the amount of bonds proposed to be 
issued,53 the rate of interest,54 and the time of the 
election ;55 and if the bonds are to be voted in aid 
of a railroad, the donee should be named.53 In 


submitting a proposed county bond issue to the vot¬ 
ers, it is sufficient, however, if there is a substan¬ 
tial compliance with statutory requirements as to 
the making of the order and the contents of the 
order and ballot.57 Matter not prescribed by stat¬ 
ute need not be inserted in the submission of the 
question to the voters,®8 and, unless specifically re¬ 
quired by statute, it is not necessary that the elec¬ 
tion order or the ballots state the date of issue®® 
or of maturity,60 or the denomination of the 


Action of two menil)6rs of ‘board of 
three 

The joint action of two qualified 
members of a board of three is suf¬ 
ficient—Brooks V. MacLean, 144 K 
W 1067, 95 Neb 16 
Report coBLSidered as call for elec¬ 
tion 

Report of committee appointed to 
suggest plans for finishing incom¬ 
plete road projects, adopted by police 
jury instituting road bond election, 
may be considered as entering into 
call for election—Parker v Police 
Jury of Rapides Parish, 109 So 353, 
161 La 675 

50« Tex—^Moore v Coffman, 200 S 
W 374, 109 Tex 93, aflCirming, Giv 
-App, 189 SW 94 

XTovision for apxKiintment of road 
commlfsioners 

Neither ]5etitioners nor the county 
judge can provide in road bond elec¬ 
tion call that fiscal court shall ap¬ 
point road commissioners before the 
election.—^Muhlenburg County Fiscal 
Court V. MuhlenbuTg County Road 
Commission, 9 S W 2d 129, 225 Ky 
432 

Submission in accordance with peti¬ 
tion 

Where the petition for an election 
for the issuance of road bonds desig¬ 
nated the roads to be constructed by 
the proceeds of the bonds, an order 
submitting the propose "in accord- 
anoe with said petition” was not in¬ 
valid, as Ignoring the conditions on 
which the petitioners sought the sub¬ 
mission although It did not express¬ 
ly designate the roads to be con¬ 
structed—Smith V Livingston Coun¬ 
ty, 242 SW 612, 196 Ky 382 
Order held not at variance with elec¬ 
tion notice 

Tex—^Adams v. Mullen, CivApp., 244 
SW 1083 

Perm held sufficient 

Ala —Thomason v. County Ct. 

Com’rs, 63 So 87, 184 Ala 28 
Iowa—^Wells v Boone County, 163 
NW 220, 171 Iowa 377 
Mont—Morse v Granite County, 119 
P. 286, 44 Mont 78 

61. Ill —People ex rel McClusky 
V Alton & E R Co, 194 NB 673, 
359 Ill 440 

Okl -—North v McMahan, 110 P. 1116, 
26 Okl 502 

20C JS.-75 


Failure of judge to sign ballot 
All ballots on which presiding 
election judge failed to write his 
signature as required by statute were 
held illegal and void and could not 
be counted for any purpose in de¬ 
termining true result of election at 
which bond issue was submitted — 
Border v Abell, Tex Civ App , 111 S 
W2d 1186 

Form of ballot held sufficient 
Ala —^Thomason v County Com’rs, 
63 So 87. 184 Ala 28 
Iowa—^Harding v. Board of Sup’rs 
of Osceola County. 237 N.W 625, 
213 Iowa 660. 

52. T.ex—^Moore v Coffman, 260 S 
W 374, 109 Tex 93, affirming. Civ 
App, 189 S.W. 94—^Fletcher v, Ely, 
Civ App , 53 S W 2d 817, error re¬ 
fused—Grayson County v Harrell, 
CivApp, 202 SW 160, error re¬ 
fused 

16 C J. p 618 note 62 

Purpose held suffidently stated 
Ga—^Moody v Board of Com’rs of 
Roads and Revenues of Appling 
County, 113 SE 103, 29 GaApp 
21 

Mo —State ex rel Ray County v. 
Hackmann, 245 SW 664, 296 Mo 
417 

Tex,—^Adams v. Mullen, Civ.App, 244 
SW 1083 

WVa—State v England, 103 SB 
400, 86 WVa 608. 

53- Cal—^People v. Counts, 26 P. 

612, 89 Cal 15 
16 C J. p 618 note 63 

Statement in ballot 

(1) When required by statute the 
amount of the bonds must be stat¬ 
ed in the ballot—^Morse v Granite 
County, 119 P 286, 44 Mont. 78 

(2) The amount need not be stat¬ 
ed when such is not a statutory re¬ 
quirement—^Thomason v. County Ct. 
Com’rs, 63 So. 87, 184 Ala 28. 

lesser amount than requested in pe- 
tition 

Where petition requests election 
on bond issue of specified amount 
and board of county commissioners 
finds that less sum is adequate and 
issues call for election to pass on is¬ 
suance of bonds in less sum, such re¬ 
duction in amount does not invali¬ 
date proceedings—^Ward v. Board of 
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Com’rs of Okfuskee County, 246 P. 
376. 114 Okl 246 

54- Cal —City and County of San 
Francisco v Collins, 13 P2d 912, 
216 Cal 187. 

XU a'bseuoe of statute so providing, 
the election order or ballot need not 
state the rate of interest 
Ala —Thomason v. County Ct. 

Com’rs, 63 So 87, 184 Ala 28. 
Iowa—Wells v Boone County, 163 
NW. 220, 171 Iowa 377 
16 C J. p 618 note 78 
Bate of interest sufficiently stated 
Cal—City and County of San Fran¬ 
cisco V. Collins, 13 P 2d 912, 216 
Cal. 187 

Or—^Walker v. Polk County, 223 P 
741, no Or 535 

55- Ky—^Homing v Fiscal Court of 
Caldwell County, 218 S W. 989, 187 
Ky. 87 

55. KAn—^Missouri River, etc, R 
Co V Miami County, 12 Kan 230 

15 C J p 618 note 64 

57. Cal—San Diego County v Ham¬ 
mond, 69 P.2d 478, 6 Cal.2d 709, 106 
A.LR 1156 

Ky —Smith v Livingston County, 
242 S W. 612, 195 Ky 382 
N C —^Road Com’rs of Ashe County 
V Bank of Ashe, 107 S.E. 246, 181 
NC 347 

Okl—Mayberry v. Gaddis, 213 P 316, 
88 Okl 286 

Or—^Walker v Polk County, 223 P 
741, no Or 536 

W.Va—State v England, 103 S.B. 
400, 86 WVa 608 

16 C J. p 619 note 86. 

Ambiguous and confusing form 

It cannot properly be held that 
there was a substantial compliance 
with the statute where the question 
was submitted m such an ambiguous 
and unintelligible form as to be con¬ 
fusing to the voters.—Armstrong v. 
Carter County Fiscal Ct., 172 S W. 
972, 162 Ky 564 

58^ Iowa—^Wells v. County of 

Boone, 168 NW. 220, 171 Iowa 
377. 

Mich.—Bay County v Hand, 241 N. 

W 266, 267 Mich. 262. 

65- Mont—Morse v. Granite Coun¬ 
ty. 119 P. 286, 44 Mont 78. 

60. Ala —Thomason v County Ct. 

Com’rs. 63 So 87, 184 Ala. 28 
16 C J p 618 note 76. 
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bonds,or the details of the sinking fund or other 
means provided for payment or redemption.®^ 
Even where the statute provides that the whole reg¬ 
ulation shall be submitted to the people, it means 
the whole question and the whole regulation touch¬ 
ing which the people are called on to express them¬ 
selves; It does not require a'submission of details 
to be worked out in carrying out the wish of the 
people.®® The unnecessary statement of certain 
matters in a proposition submitted to the voters 
will not invalidate, where the submission is other¬ 
wise sufficient.® 4 

The order for election, after a petition therefor, 
must be made at the regular term of the county 
court when so provided by statute,®® but the peti¬ 
tion need not be filed any particular length of time 
before the order is made if no time is prescribed by 
statute,®® and the order may be made at the same 
term in which the petition is filed ®7 In some juris¬ 
dictions at least a fiscal court or county board, in 
making an order directing an election to be held 
on the question of issuing bonds, acts in a legisla¬ 
tive, and not in a judicial, capacity; and ordinarily, 
where no contract rights are involved, it may there¬ 
after amend or repeal its action.®® The order is 
complete when passed, in the sense that it is not af¬ 
fected by the fact that it is not recorded until after 
adjournment of the court or the board making it.®® 
In some jurisdictions, where the order of election 
states jurisdictional facts, it has the effect of a 
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valid court judgment, and can be questioned only on 
appeal or certiorari.*^® 

Where, after the ballots have been printed and 
distributed to the election officers, a printer’s error 
is discovered, the clerk of the county court may 
cause new ballots to be printed and distributed m 
lieu of the original ones 

Submission of unrelated propositions. Neither 
the order of election nor the ballots should submit 
to the voters two or more distinct and unrelated 
propositions as one question,*^2 but the issuance of 
bonds for several improvements, or for refunding 
issues, related to each other and comprehended 
within a single purpose and scheme, may be submit¬ 
ted as one proposition.*^® 

Voting machines. Voting machines authorized at 
general elections may be used in a bond election 
where the statute provides that a special election 
shall be conducted in the same manner as a general 

election.74 

(4) Notice of Election 

Notice of election must be given In substantial com*- 
pliance with statutory provisions. 

It is essential to the validity of a county bond 
election and the bonds issued in pursuance thereof 
that the notice required by the statutes of the par¬ 
ticular state be given^® in the prescribed form and 
manner'?* for the prescribed period of time before 
the election,'?'? and that its contents and recitals 


61. Iowa — "W ells v Boons County, 
16.3 NW 220. 171 Iowa 877. 

62. Mont—^Morse v. Granite Coun¬ 
ty. 119 P 286, 44 Mont 78 

WVa.—Neale v Wood County, 27 S. 
E 370, 43 W.Va 90 

63. Iowa—Wells v Boone County, 
153 NW 220, 171 Iowa 377. 

16 C.X p 618 note 82 

64. Mont —^Morse v Granite Coun¬ 
ty, 119 P. 286, 44 Mont. 78. 

15 C J. p 619 note 86. 

3Bi Ky—^Horning v Fiscal Court of 
Caldwell County, 218 S W. 989, 187 
Ky. 87 

66 - Ky.—^Webb v Howard, 246 S.W. 
444, 197 Ky 177. 

67. Ky—^Finley v. Rose, 177 SW 
433, 165 Ky 408 
15 CJ p 617 note 42. 

efti Ky—Scott V Forrest, 192 SW. 
691, 174 Ky. 672. 

69- Ala—Goodson v. Dean, 55 So 
1010. 173 Ala 301 

'fOm Miss —^Tohnson v Tazoo Coun¬ 
ty, 74 So 321, 118 Miss 486. 

71. Ky—^Finley v. Rose, 177 S.W. 
433, 165 Ky 408. 

73. La—Wight V. Police Jury of 


Sabine Parish, 86 So, 608, 147 La 
608 

N.M.—^Dickinson v. Board of Com'rs 
of De Baca County, 281 P. 83, 34 
N.M. 837. 

16 C J. p 618 note 83. 

73- Fla —^Lewis v Leon County, 
107 So 146, 91 Fla 118 
Mo—^White V. Scarntt, 111 SW2d 
18, 341 Mo 1004, affirming White 
V McCoy Land Co, 87 SW2d 672, 
229 MoApp 1019, and 101 S.W 2d 
768—State ex rel Wahl v. Speer, 
223 SW 665. 

Tex—^Moon v. Aired, CivApp, 277 
S W. 787—^Adazns v. Mullen, Civ, 
App, 244 SW 1088. 

16 C J. p 618 note 84. 

Bonds of two political divisions 

An ordinance submitting proposi¬ 
tion to vote of property taxpayers 
was not void, because proposition 
submitted was to issue bonds of 
parish and of road district, two dis¬ 
tinct political corporations, where 
whole parish had been formed into a 
district, as the statute intends that 
bonds issued for roads and bridges 
shall be not merely the obligations 
of road district, but also of par¬ 
ish within which district is situated, 
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especially where that act makes po¬ 
lice jury a governing authority of 
every road district in parish—Sheri¬ 
dan V. Police Jury of Washington 
Parish, 82 So 886, 145 La 403 

74. Iowa —^McLeland v Marshall 
County, 201 NW 401, 199 Iowa 
1232, modified on other grounds 
203 NW 1, 199 Iowa 1282 
75- Ky.—^Pendley v Butler County 
Fiscal Court, 16 S W 2d 600, 229 
Ky 45 

Ohio —State v. Board of Fayette 
County, 172 NB 164, 122 Ohio St. 
456 

15 C J p 619 notes 90, 91. 

76. N.D—Hughes v Horsky, 122 N. 
W 799, 18 ND 474 

15 C J p 619 note 89 
Statute held complied with 
Iowa—Wells v. Boone County, 163 
'NW. 220, 171 Iowa 377. 

Neb—Horton v Howard, 160 N.W. 
633, 97 Neb 575. 

Va.—^Kirkpatrick v Board of Supers 
of Arlington County, 136 SB 186p 
146 Va 113 

77. Ky.—Pendley v Butler County 
Enseal Court, 16 SW2d 600, 229 
Ky 45. 

15 C J. p 619 note 92. 
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comply with the statute 78 However, the courts 
adopt a liberal construction m dealing with minor 
irregularities as to notice,79 and hold that a sub¬ 
stantial compliance with statutory requirements is 
sufficient so long as a reasonably comprehensive no¬ 
tice IS given,80 the electors have actual notice of the 
date and the question submitted,8^ no electors are 
deprived of their right to vote by reason of defects 
in the notice,82 and there is nothing to indicate 
that the result of the election would have been dif¬ 
ferent had the notice been in strict compliance with 
statutory requirements.88 Indeed, in some states it 


is held that statutes relating to notice are directory 
only,84 or at least they are held to be directory in 
proceedings after election where enforcement has 
not been sought before election 85 Where the form 
and contents of the notice are in full compliance 
with the statutory requirements, no other notice 
need be given 86 A special statute pertaining to 
bond election notices prevails over a statute pertain¬ 
ing to elections generally.87 

Proof of notice. An affidavit or proof of notice 
need not be filed when not required by statute.88 


CJomputatloxL of time 

<1) A statute providing- that no¬ 
tice of special election on issuance 
of bonds for primary roads shall be 
published once per week for two con¬ 
secutive weeks and that five days 
must intervene between last pub¬ 
lication and election, requires only 
two weekly publications, and five- 
day period begins to run at com¬ 
pletion of last publication and not 
seven days thereafter—^McLeland v 
Marshall County, 203 NW 1, 199 
Iowa 1232, modifying 201 NW. 401, 
199 Iowa 1232 

(2) A statute providing for news¬ 
paper notice for three consecutive 
weeks prior to election followed by 
words “three insertions’* was held 
not to require publication for twen¬ 
ty-one days as requisite for authori¬ 
ty to issue bonds, three insertions 
being sufficient, although it appear¬ 
ed that elapsed time between first 
publication and election was only 
nineteen days—State ex rel. Kelsey 

V Smith, 76 SW.2d 832, 335 Mo 
1125. 

78 . Or—^Hansen v Malheur County, 

86 P 2d 964, 160 Or 679 

Purpose 

(1) The purpose for the issuance 
of the bonds must be stated 

Or—^Hansen v Malheur County, 86 

P 2d 964, 160 Or 579 
Tex—^Moore v Coffltnau, 200 S.W, 

374, 109 Tex 93, affirming. Civ. 

App., 189 S.W. 94. 

(2) A notice calling for a special 
county bond election, which states 
the purpose as being the erection, 
improvement, etc, of a large num¬ 
ber of specifically described roads, 
and the necessary culverts and 
bridges for same, is not Invalid for 
failure to state the character of the 
contemplated improvements —Moyle 

V Board of Com’rs of Salt Lake 
County, 178 P 918, 53 Utah 362. 

Amount 

A notice which incorrectly states 
■the amount of the bonds to be Issued 
IS invalid—Berrien County v Paulk, 
106 S.B. 491, 150 Ga, 829, affirming 
Paulk V Berrien County, 102 S B 
172, 24 Ga.App. 758. 


79. Ala —^Thomason v County Ct 
Com’rs, 63 So 87, 184 Ala 28 

WVa—Stanley v Kanawha County 
Court, 100 SB 408, 84 W.Va. 619. 
16 C J P 619 note 93 

80. Cal.—^Modoc County v. Ballard, 
189 P 321, 46 CaLApp 282. 

Idaho —Weisgerber v. Nea Perce 
County. 197 P. 662, 33 Idaho 670. 
Ky—^Homing v. Fiscal Court of 
Caldwell County, 218 SW. 989, 187 
Ky 87 

Mich-.-Bay County v Hand, 241 N 
W. 266, 267 Mich. 262 
Mont.—Shekelton v. Toole County, 
33 P2d 631, 97 Mont. 213. 

Okl—^Mayberry v. Gaddis, 218 P, 316, 
88 Okl 286 

Or—Coos County v. Oddy, 68 P 2d 
1064, 156 Or. 546 

Utah—^Moyle v Board of Com’rs of 
Salt I*ake County, 178 P. 918, 53 
Utah 352 

Wash—State v. Clausen, 188 P. 23, 
110 Wash. 112 
16 C J p 620 notes 94, 95. 

Minor irregulArities or typographi¬ 
cal errors in the notice will not ren¬ 
der the election invalid if the notice 
IS not misleading —^McLeland v. 
Marshall County, 203 NW. 1, 199 
Iowa 1232, modifying 201 N.W. 401, 
199 Iowa 1232 

No newspaper in county 

The requirement of a statute that 
special elections for the purpose of 
voting bonds for the construction 
and maintenance of highways shall 
be advertised in the newspaper hav¬ 
ing the largest circulation in the 
county for at least thirty days be¬ 
comes an impossibility and need not 
be complied with where no news¬ 
paper IS printed or generally circu¬ 
lated within the county —Hamson v. 
Jackson County Fiscal Court, 246 
S.W. 848, 197 Ky. 67. 

Posting notioes by private oitUens 
•Where the statute does not require 
that notices of bond election be post¬ 
ed by designated officials, they may 
be posted by private citizens—Weis¬ 
gerber V Nez Perce County, 197 P 
662, 33 Idaho 670 

SI. Mont—^Leary v. Young, 176 P- 
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36, 66 Mont 275—Wright v. Flynn, 
173 P 421, 55 Mont 61 
Wash —Groom v Port of Bell¬ 
ingham, 66 P2d 1060, 189 Wash. 
445. 

83. Miss.—^Board of Sup’rs of De 
Soto County v. Dean, 82 So. 267, 
120 Miss 334. 

15 C J. P 620 note 96. 

83. Mont —Shekelton v. Toole 
County, 33 P.2d 631, 97 Mont. 213. 

Or—Coos County v. Oddy, 68 P.2d 
1064, 166 Or 546 

Wash.—^Rands v Clarke County, 139 
P 1090, 79 Wash 152 

84. Ala—^Wilson V. Pike County, 89 
So 370, 144 Ala 397 

85b Idaho—^Weisgerber v Nez Perce 
County, 197 P. 662, 33 Idaho 670. 
Mont—Shekelton v. Toole County, 
33 P.2d 631, 97 Mont 213. 

86 . Cal—^Imperial County v. Gaxey, 

215 P 89, 61 CalA.pp. 439 

Utah—^Moyle v. Board of Com’rs of 
Salt Lake County, 178 P. 918, 53 
Utah 852 

Wyo—State v. Board of Com’rs of 
Sheridan County, 200 P. 469, 28 
Wyo 30, 

15 C J P 620 note 99 

87. Cal—^Imperial County v. Garey, 

216 P. 89, 61 Cal App. 439. 

Wash—^Brooke v. lEIam, 197 P. 917, 
116 Wash 661 

88 . Idaho —Weisgerber v. Nez Perce 
County, 197 P 662, 33 Idaho 670. 

Tailnre of report to show proper 
notioe 

Where the statute authorizing an 
election for the issuance of bonds 
for road and bridge construction 
does not require the sheriff to make 
any report of the advertisement of 
the election, and where the order 
for election requires no report, the 
making of such report by the sheriff 
was a voluntary act on his part, and 
the faot that he did not state therem 
that he had published the notice of 
election in a newspaper as requir¬ 
ed by statute does not invalidate the 
election, in the absence of any show¬ 
ing that he failed to naake such pub¬ 
lication—Smith V Livingston Coun¬ 
ty, 242 S.W. 612, 196 Ky 382. 
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(5) Qualification of Voters 

Voters must comply with statutory qualifications. 
They need not be taxpayers In the absence of a statute 
so providing. 

In the absence of a statute so providing, voters 
are not required to be taxpayers to be entitled to 
vote at a county bond election,^9 but where tax- 
paying IS prescribed as a qualification, the tax lists 
are the basis of determining whether particular 
persons possess the right to vote.^^^ When so pro¬ 
vided by statute, the electors must be required to 
produce registration certificates and tax receipts at 
the polls or the election will be invalid.^^ Limiting 
the right to vote to persons with property is not 
violative of a constitutional provision granting suf¬ 
frage to all citizens in elections for oflScers,^^ 
nor, when the legislature has the power to au¬ 
thorize counties to issue bonds without elections, 
does It violate any right of persons having no prop¬ 
erty interest 

(6) Number of Votes Required 

The number of votes required is dependent on con¬ 
stitutional or statutory provisions. 

In accordance with the varying constitutional or 
statutory provisions in the several jurisdictions, a 
proposition to issue county bonds, to be approved, 
must receive a majority of the votes cast,^^ or the 
vote of a majority of the qualified electors, a 
three-fifths vote,®® or a two-thirds vote in some 
jurisdictions, the necessary percentage varies ac¬ 


cording to the purpose of the bond issue, a majority 
of the votes cast at the election being sufficient in 
some, and two thirds being necessary in other, cas¬ 
es*®® While a statute requiring only a majority 
vote is violative of a constitutional provision re¬ 
quiring a three fifths vote, still an election held 
under such statute, at which the proposition is ear¬ 
ned by a vote of three fifths of those voting, is 
valid.®® A special statutory provision prevails over 
a general provision,^ and a later statute may im¬ 
pliedly repeal a former statute in conflict with 
it.^ When so provided by statute, in ascertaining 
whether the proposition received the approval of 
the requisite number of voters, the tally sheets 
of the last general election held in the county shall 
be taken as a correct enumeration of the qualified 
voters thereof;® but where legislative provision has 
been made for the registration of voters, and such 
provision is applicable in the particular county, the 
registration lists are to be consulted instead of the 
tally sheets.^ 

(7) Certification and Record of Election 

A record of election need not show all details of the 
conduct of the election. Failure to file or to certify elec¬ 
tion returns may be cured by a validating statute. 

Although the record of the election may be re¬ 
quired to be filed with the county court it is un¬ 
necessary that it show all the details of the conduct 
of the election since the election will be presumed 
to have been properly held ® Failure to file or to 


89. Fla—Stockton v Powell, 10 So. 

68S, 29 Fla. 1, 15 LRA. 42 ' 

90. Tex—^Hendrick v Culberson, 66 
SW 616, 23 TexCivApp 409 

property liolders net paytng' taxes 
Voters against whom no property 
tax had been, or could have been as¬ 
sessed for the year in which the vot¬ 
ing occurred were held not “proper¬ 
ty taxpayers” within the meaning of 
the Texas statute, although they 
owned property at the tame of vot¬ 
ing —^Hendrick v. Culberson, su¬ 
pra. 

91. S.C—Dial V. Watts, 136 SB 
891, 138 SC 468. 

83. Tenn—^Earnest v Greene Coun¬ 
ty, 198 SW. 417, 138 Tenn 442. 
93. Tenn—^Earnest v, Greene Coun¬ 
ty, supra. 

94b Ala—Carpenter v. Greene Coun¬ 
ty, 29 ^o 194, 130 Ala. 613 
16 C.J p 620 note 1. 

9& *SC—Dialv Watts, 136 SB 891, 
188 SC 468 

96. Iowa—^Waugh v. Sharer, 249 N 
W 246, 216 Iowa 468. 

VaUOity of statute 

A statute requiring a three-fifths 
vote 18 valid if not prohibited by the 


state constitution—^Waugh v. Shirer, 
supra 

97- Ga—^Moody v Board of Com'rs 
of Hoads and Revenues of Apphng 
County, 113 S B. 103, 29 Ga App 
21 

Amendmeut applicable to one county 
An amendment applying to one 
specific county may authorize the 
creation of a certcun bond issue by 
the consent of the majority of quali¬ 
fied voters, although the general con¬ 
stitutional provision requires a two- 
thirds vote—Stewart v. Bacon Coun¬ 
ty. 95 S B 988, 148 Ga. 106. 

9& Ky.—Crick v. Rash, 229 SW 
63, 190 Ky 820. 

15 C J p 620 note 11 
99b Okl—^North v McMahan, 110 P. 
1115, 26 Okl 502. 

1- Neb—State v Marsh, 184 NW 
901, 106 Neb. 760—State v. Cornell, 
74 NW 432, 64 Neb 72 

2. Iowa—^Waugh v Shirer, 249 N. 
W 246, 216 Iowa 468 

3. Ga.—^Richter v Chatham County, 
91 S.B 35. 146 Ga 218 

4. Ga —Stewart v Bacon County, 
96 S E 983, 148 Ga 106—Moody v 
Board of Com'rs of Hoads and 
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Revenues of Appling County, 113 
S E 108, 29 Ga App 21. 

16 C J p 620 note 10. 

&. Ky —^Bvans v Johnson Fiscal 
Court, 241 SW 66, 194 Ky. 849 

Statement of result 

A certificate by the election com¬ 
missioners of the result of an elec¬ 
tion for the issuance of bonds, stat¬ 
ing the number of electors who vot¬ 
ed “yes” and the number who voted 
“no,” and showing the requisite ma¬ 
jority voting “yes,” is sufficient to 
establish the assent of the electors 
to the proposition, and it is un¬ 
necessary that either the election 
commissioners or the county court 
shall adjudge that the result was 
the assent of the required number of 
electors—Smith v Livingston Coun¬ 
ty, 242 SW 612, 195 Ky. 382 
Signature by majority of oommls- 
WLoners 

A certificate of the election com¬ 
missioners to the result of the vote, 
filed with the clerk of the county 
court, is sufficient, although it was 
signed by only two of the commis¬ 
sioners, notwithstanding the fact 
that all three were present, in view 
of a statute providing that a xna- 
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certify the election returns as required by statute 
may be cured by a validating statute ® In the ab¬ 
sence of a statutory requirement, it is unnecessary 
that the election commissioners or judges send a 
certificate of the result to the fiscal court. 

(8) Effect of Irregularities; Illegal Votes 

Mere irregularities will not Invalidate an election 
where it has been free and fair and the result has not 
been thereby changed. Void ballots are not to be con¬ 
sidered in computing the total number of votes cast. 

Irregularities in the holding and conduct of an 
election to authorize a bond issue will not in¬ 
validate It where the election has been free and 
fair and the result has not been thereby changed,^ 
but if the result is affected the election is invalid.® 
So, the exclusion of qualified voters from voting 
does not invalidate the election where it could not 
have changed the result,and, on the other hand, 
it is held that the election is invalid where a large 
number of persons not entitled to vote were allow'ed 
to vole The fact that a very large majority are 
in favor of the issuance of the bonds has cogency in 
justifying the court in upholding the validity of the 
election.12 Under a statute providing that, if a 


majority shall vote in favor of issuing the bonds, 
the county court shall enter an order declaring that 
fact, and such order shall be absolutely conclusive 
as to the regularity of all proceedings in reference 
to the matter, the order of the court cures mere ir¬ 
regularities in the proceedings preliminary to the 
election,13 but it is not conclusive of the regularity 
of all the proceedings,14 and it does not preclude 
an investigation of the votes cast 15 Void ballots 
are not to be considered in computing the total num¬ 
ber of votes cast i® 

c. Effect of Favorable Vote; Bestrictions by 
Votes 

The purposes for which the bonds are voted and the 
restrictions imposed by the voters cannot be disregarded 
or changed by the county authorities. 

The effect of a favorable vote at a duly authoriz¬ 
ed bond election is to make it the duty of the proper 
county authorities to issue the bonds,i7 unless dis¬ 
cretionary power is vested in them;l® but such 
vote does not constitute a binding contract for the 
issuance of bonds.^® The voters may place on the 
expenditure of the funds to be realized from the 
sale of the bonds any restrictions not forbidden by 


Jonty of the board constitutes a 
quorum —^Evana v. Johnson Fiscal 
Court. 241 SW. 66, 194 Ky, 849. 
Count of votes by Judges 

Judges designated by common 
pleas judges to count county bond 
election votes will be presumed to 
have acted as judges of quarter ses¬ 
sions, although they did not so cer¬ 
tify and were not detailed to such 
court —^Appeal of Palmer, 161 A. 
643, 307 Pa 426 
Record of notice 

Failure of county court to cause to 
be entered of record order directing 
clerk to give notice of supplemental 
registration of voters, did not in¬ 
validate election on issuance of road 
bonds by county, the clerk having 
published notice in conformity with 
law, so that no voter could have been 
deprived of opportunity to register, 
—^Breuninger v. Hill, 210 SW. 67, 
277 Mo. 239 

6. Pa—^Appeal of Palmer, 161 A. 
643. 307 Pa 426 

7. Ky.—Smith v Livingston Coun¬ 
ty, 242 SW. 612, 195 Ky. 382. 

8m Fla —Gilligan v Special Road 
and Bridge Dist No. 4, of Lee 
County. 77 So. 84, 74 Fla 320. 

<3a.—King v. Board of Education of 
Richmond County, 166 SE 710, 42 
GaApp. 563, affirmed 164 SE 52, 
174 Ga. 685—^Andrews v. Butts 
County, 114 S E 912, 29 Ga.App 
302. 

Mo—State ex reL Wajme County v, 
Hackmann, 264 S.W. 889, 304 Mo 


478—Breuninger v Hill, 210 SW 
67. 277 Mo 239. 

Okl—^Wadsworth v. Neher, 280 P 
263, 138 Okl 4 

S.C—Smith V. Saye, 125 SB 269, 130 
S.C 20 

Tex —^Border v Abell, Civ.App , 111 
SW.2d 1186. 

Statutory provision 
An irregularity will not Invalidate 
an election when so provided by stat¬ 
ute—Coos County v. Oddy, 68 P.2d 
1064, 156 Or. 546 

Xrregnlaxlties not invalidating eleo- 
tion 

(1) Ballot not absolutely secret — 
State ex rel. Wahl v Speer, 223 S 
W 665, 284 Mo 86—Breuninger v. 
Hill, 210 SW. 67, 277 Mo 239 

(2) Failure to post printed in¬ 
structions to voters.—State ex rel 
Wahl V Speer, supra 

(3) Change from usual polling | 
place.—Breuninger v. Hill, supra 

(4) Lack of guard rails for voting 
booths—State ex reL Wahl v Speer, 
supra. 

9. SC—Smith v, Saye, 125 S.B 269, 
130 SC 20. 

la Mont—^Reid v. Lincoln County, 
125 P. 429, 46 Mont 31 
Tex.—^Moon v. Aired, Civ.App., 277 
S.W. 787, 

FaUnxe to orgraniae an Section board 
Failure of the electors to organize 
an election board and take part in 
the election in two precincts was 
held not to invalidate a bond elec¬ 
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tion where by statute any elector 
could do so.—^Weisgerber v Nez 
Perce County, 197 P 662, 33 Idaho 
670. 

11. Tex—^Hendrick v Culberson, 56 
SW 616, 23 TexCivApp 409 

Va.—^Eggbom v Culpeper County, 
63 SE 424, 109 Va 94 

12. Mo —^Breuninger v Hill, 210 S 
W. 67. 277 Mo 239 

Effect of approval 
If a vote of the people does not 
cure all the alleged irregularities, it 
may come very near doing so—John¬ 
son V Yazoo County, 74 So. 321, 113 
Miss 435 

15 C J. p 617 note 63 

13. Or—^Hansen v Malheur County, 
86 P2d 964. 160 Or 679—Clark v. 
Hood River County, 148 P 897, 78 
Or 336. 

14k Or—Hansen v Malheur County, 
86 P2d 964, 160 Or. 579 

15. Or.—Wilson v Wasco County, 
163 P. 317, 83 Or 147 

16 C J p 617 note 49 

16. Tex—^Border v. Abell, Civ.App, 
111 S.W2d 1186. 

17- N C.—^Wilmington, etc, R. Co. v 
Onslow County, 21 SB. 206, 116 N 
C. 663. 

18. U S.—^Wadsworth v. St. Croix 
County, CCWis, 4 F 878. 

19. U.S.—Wadsworth v. St. Croix 
County, C.CW 1 S, 4 F 378, follow¬ 
ing Aspinwall v Daviess Coiinty, 
Ind., 22 How 364, 16 L.Ed 296 
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the fundamental law,20 and the purposes for which 
the bonds are voted and the restrictions imposed 
by the voters cannot be disregarded or changed by 
the coimty authorities 21 So, where the order for 
election specifies the particular improvement to be 
made, and the bond issue is carried on the faith of 
such order, it cannot thereaiter be repealed or 
amended, ^2 unless the county authorities have re¬ 
served the right to make changes,^^ for the order 
and Its ratification constitute a contract between 
the county and the electors.^^ The roads or other 
improvements must be built at the location specified 
in the order or directed by the election,25 although 


the specific route or site or other details may be 
left to the discretion of the county authorities,^® 
but the rule that roads designated for improve¬ 
ment before the election cannot be changed there¬ 
after will not be extended nor applied unless a clear 
case is presented 27 The issuance of bonds in an 
amount other than that voted is invalid,28 and 
where the amount voted is in excess of constitution¬ 
al or statutory limitations no bonds can be issued.2® 
Where the interest specified is not to exceed a cer¬ 
tain rate, the county authorities may issue bonds 
bearing a lesser rate of interest.20 Statements not 
in the order or notice of election cannot be con- 


20 . W.Va—State v. Kanawha Coun¬ 
ty Court, 148 SE 674, 106 W Va 
683-—^Haws v County Court of 
Wayne County, 104 S B 119, 86 W 
Va 660 

SunultaaeoTis coiLStmotion o,f roads 
Resolution submitting question of 
road bond issue to people can re¬ 
quire that roads enumerated be con¬ 
structed simultaneously or that 
funds be prorated if insufficient for 
completion of all roads —Crye v 
Monroe County, 255 S W. 46, 148 
Tenn. 246 

21. Ala—Wallace v. Ball, 88 So 442, 
206 Ala 623. 

Cal —O’Parrell v Sonoma County, 
208 P 117, 189 Cal. 843—California 
Highway Commission v Ballard, 
247 P 527, 77 CalApp 404 
Ky—^Fiscal Court of Garrard County 
V Hamilton, 244 S W. 80, 196 Ky 
80—Smith V. Livingston County, 
242 SW. 612, 196 Ky 882—Rey¬ 
nolds V Bracken County, 232 S,W. 
634, 192 Ky 180 

La —Cruse v Police Jury of La Salle 
Parish. 92 So 679, 161 La 1056. 
Miss.—^Vollor V. Board of Supers of 
Warren County, 126 So. 390, 156 
Miss. 625 

Tex—San Saba County v. McCraw, 
108 SW2d 200, 130 Tex 64 

Bridges InolTided in oonstmotion of 
roads 

Where the fiscal court of a county. 
In calling an election on a road bond 
issue, directed that the proceeds of 
the bonds to be voted should be used 
to construct or reconstruct roads, 
bridges were necessarily included — 
Cnck V. Rash. 229 SW 68, 190 Ky. 
820 

Boads deslgiiated as state projects 
after election. 

Vote of people of county authoris¬ 
ing issuance of bonds for construc¬ 
tion of roads and bridges which are 
designated as state highway projects 
includes roads thereafter desigrnat- 
ed' 

Ky.—State Highway Commission v. 
Mitchell, 44 SW.2d 633. 241 Ky. 
658—Mercer County Fiscal Court 
V, Slaughter, 28 S-W.2d 9S6, 284 
Ky. 686 


Okl—^Mayberry v Gaddis, 213 P. 316, 
88 Okl 286 

Pederal and state aid in construe- 
tion 

(1) Under a statute giving au¬ 
thority to a county to contribute to 
a project which the state and federal 
governments have undertaken, the 
proceeds of bonds authorized by the 
voters of the county for road con¬ 
struction can be contributed to aid 
in the construction of a highway 
which IS also receiving state and 
federal aid, especially where that 
highway was designated in the peti¬ 
tion tot the bond election as one to 
receive the proceeds—Smith v Liv¬ 
ingston County, 242 S W 612, 195 Ky. 
382. 

(2) The fact that the order states 
that the roads will be constructed 
with federal and state aid Is not a 
ground for challenging the issuance 
of the bonds approved by the voters 
While the federal and state govern¬ 
ments are aiding in the construction. 
— ^Hall V. Montgomery County Fiscal 
Court, 234 SW 274, 192 Ky. 716 
ZsBuauoe of boudji to company build¬ 
ing roads 

Where the vote contemplates the 
construction of the road which the 
consolidated company builds, there 
IS no diversion from the purpose con¬ 
templated by the vote by the fact 
that the stock 3s subscribed and the 
bonds issued to the consolidated com¬ 
pany are valid—Livingston County 

V, First Nat. Bank, Mo, 9 S Ct 18, 
128 US. 102, 32 LEd 859. 

22. Ky.—^Montgomery County Fiscal 
Court V DufiC, 13 SW2d 616, 227 
Ky 608—Reynolds v. Bracken 
County. 282 SW. 634, 192 Ky. 180 
—Scott V Forrest, 192 S.W. 691, 
174 Ky. 672. 

Fra31ectio]i. order held not violated 
La—^Parker v Police Jury of 
Rapides Parish, 109 So 353, 161 
La. 676. 

Tex—^Murray v Williamson, Civ 
App , 32 S W 2d 863. 

W. Va.—^Welsh v. Taylor County 
Court. 114 SE 134, 91 WVa 648 

23. WVa — White v Mercer County 
Ct, 86 SE 766, 76 W.Va. 727. 
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24. Cal—O'Farrell v Sonoma Coun¬ 
ty. 208 P 117, 189 Cal 343 

Ky —^Montgomery County Fiscal 

Court v DufiC. 18 SW2d 616, 227 
Ky 608 

25. Tex —Quisenberry v. Mitchell, 
292 SW. 160, life Tex 378—Black 
V Strength, 246 SW. 79, 112 Tex, 
188, reversing Strength v Black, 
Civ App, 226 SW 768—^Moore v. 
Coffman, 200 SW 374, 109 Tex 
93, affirming, Civ App, 189 SW. 
94 

26. Ga—^Woodard v. Sharpe, 156 S. 
E 614, 171 Ga 768 

Tex—Quisenberry v. Mitchell, 292 
S W 160, 116 Tex. 378 
W Va —Roane County Court v 
O'Brien, 122 SB 362, 95 WVa. 
82 

BesponslbUlty Imposed by law 

Where the responsibility for selec¬ 
tion of a suitable site for a hospital 
IS placed by law on the county au¬ 
thorities, the fact that the voters are 
permitted to express a preference 
for a site does not make the bond 
issue contingent on building the hos¬ 
pital on the site voted for—^Woodard 
V Sharpe, 166 SE 614, 171 Ga. 768 
27- Ky.—Wilson v Fiscal Court of 
Caldwell County, 240 SW 743, 194 
Ky 737 

26. Ga.—^Berrien County v. Paulk, 
106 SE 491, 160 Ga 829, affirm¬ 
ing Paulk V. Bemen County, 102 
SE 172, 24 GaApp 768, 

Or—^Hansen v. Malheur County, 86 
P 2d. 964, 160 Or 679. 

29. Ga.—^Bemen County v- Paulk, 
106 S B 491, 160 Ga 829, affirming 
Paulk V Bernen County, 102 SE. 
172. 24 GaApp. 758 
Or.—^Hansen v, Malheur County, 86 
P.2d 964, 160 Or. 579 

30l NC—Guire v Board of Com'ra 
for Caldwell County, 100 SB, 141, 
178 NC 39. 

Maxlmnm rate illegal 

This 18 true although the maxi¬ 
mum rate voted by the people is m 
excess of statutory limitations — 
Guire V Board of Com’rs for Cald¬ 
well County, 100 SJBL 141, 178 N.G. 
I 39. 
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sidered as defining the purposes of the bond is- 
sue.8i 

d. Contest of Election 

A particular court has Jurisdiction of an election con¬ 
test when so provided by statute, but, in the absence of 
statutory authority, has no jurisdiction of a suit in equity 
to contest an election. The statutory notice of contest 
must be given and a proper notice and petition requires 
an answer. 

When so provided by statute, a particular court 
has jurisdiction of the contest of an election au¬ 
thorizing the issuance of county bonds.22 The stat¬ 
utory notice of the contest must be given,33 and a 
proper notice and petition requires an answer al¬ 
though the grounds for contest, as stated, are not 
reasonable or tenable.34 Orders relating to the sale 
of the bonds and disposition of the proceeds enter¬ 
ed after the election cannot be questioned in the 
contest.36 A contestant seeking to have the elec¬ 
tion declared invalid because of illegal votes has 
the burden of proving not only that illegal votes 
were cast but also that they changed the result of 
the election.33 An election should not be invalidat¬ 
ed because propaganda and organized efforts were 
made to procure votes in favor of the bonds.®'^ 

The election cannot be contested after the statu¬ 
tory period of prescnption has expire(i38 


§ 267 

The court, in the absence of statutory authority, 
has no jurisdiction of a suit in equity to contest an 
election on the ground of fraud.33 

6. Second Election 

A second election, or more than two elections, may be 
held In accordance with statutory provisions. A new 
registration may be ordered by the county authorities. 

A second election may be held in accordance with 
statutory provisions Statutes authorizing the 
holding of a “second” county bond election are con¬ 
strued to authorize the holding of more than two 
elections.-*! A statute, which provides that a new 
registration for a second election held after the 
bond issue has once failed of approval is unneces¬ 
sary, does not prohibit a new registration to be or¬ 
dered by the county authorities.*^ 

§ 267. Issuance, Requisites, and Validity 

Bonds should be Issued by the proper officer or 
body m compliance with statutory provisions therefor 
and the authority conferred, but ordinarily some dis¬ 
cretion may be exercised as to the exact time of is¬ 
suance. 

In issuing bonds counties must comply with statu¬ 
tory provisions*® and also with the expressed will 
of the electors, in case the proposition to issue has 
been submitted to popular vote;** and, where a 


31. Tex—Grayson County v. Har¬ 
rell, CivApp, 202 SW. 160, error 
refused 

Mere expresslong of opinion 
Where fiscal court made only one 
order in connection with proposed 
bond issue, statements by publicity 
committee appointed by fiscal court, 
which were mere expressions of 
opinion on their part, not haying 
been ratified or approved by fiscal 
court, were held not preelection 
promises by the fiscal court by which 
It was hound—Conrad v, Pendleton 
County. 273 SW. 67, 209 Ky 526 
33. Tex.—Cook v Bpperson, Civ. 
App, 288 SW. 566 

33. Tex—^Moon v. Aired, Civ App., 
277 SW. 787 

Joinder of statement and notice 

Statement and nptlce of bond elec¬ 
tion contest*, which are joined, should 
be considered together.—Cook v. Ep¬ 
person, TexCiv.App, 288 S.W 666. 

34. Tex—Cook v. Bpperson, supra. 
33b B^y.—^Bvans v. Johnson Fiscal 

Court, 241 SW 66. 194 Ky 849. 
36. Okl —^Mayberry v. Gaddis, 213 P. 
316, 88 Okl 286. 

Tex.—^Moon v. Aired, CivAj>p., 277 S. 
W. 787. 

87, Mo.—State ex reL Jackson 

County V Waltner. lOO S.W 2d 272. 
840 Mo 187 

aa Lol —Crow V. Board of Sup*rs of 


Road Dist. No, 19, Parish of 
Natchitoches, 76 So 182, 141 La. 
1017. 

33. Mo —State ex rel Jackson Coun¬ 
ty V. Waltner. 100 S W 2d 272, 340 
Mo 137—State ex reL Wahl v. 
Speer, 228 S.W. 656. 

40. Kan—^Morris v. Moms County, 

7 Kan. 576 

41. Kan.—Garden City, etc, R Co. 
V Scott County, 109 P. 684, 82 Kan. 
796 

15 C J p 621 note 18 

43. NC—Guire v Board of Com’rs 
of Caldwell County, 99 S.B 430, 
177 N C 616. 

43. AJa—Jefferson County v. Stiles, 
86 So 746. 204 Ala 290 
Fla.—^Bay County v State, 167 So, 
1. 116 Fla. 666—State v. Broward 
County. 126 So 491. 99 Fla. 383 
IlL—^People ex rel. Johnson v. South¬ 
ern Ry. Co, 11 N.B 2d 602, 367 Ill. 
389. 

NC—^Blackmore v. Duplin County, 
169 S.B 364, 201 NC 243—Ballou 
V. Board of Roads Commission of 
Ashe County, 109 S.B. 628, 182 N C. 
473. 

15 C.Jj P 621 note 14 
Bectuirements as to preliminary pro¬ 
ceedings see supra § 264. 
BestxlotioxLs of general taxing act 
held Inapplioable 

N.C.—Board of Com’rs of Surry 
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County V Wachovia Bank & Trust 

Co., 100 SB 421, 178 NC 170. 
Repeal or modifloation of statute 

(1) Amending or repealing statute 
held not to affect pending proceed¬ 
ings for issuance of bonds under 
prior statute and not to control, al¬ 
though bonds are actually issued 
after effective date of new statute.— 
State ex rel Wayne County v Hack- 
mann. 199 SW 990, 272 Mo. 600 

(2) Rule applied to statute in¬ 
creasing interest rate on bonds — 
State V Zangerle, 128 NB 165, 101 
Ohio St. 235 

(3) So, also, statute changing 
method of election operates prospec¬ 
tively only and does not render elec¬ 
tion under former statute voidable 
although bonds have not yet been 
issued in accordance therewith — 
Rosenstock v. Board of Sup’rs of 
Washington County, 85 So. 91, 123 
Miss. 176. 

Awaiting referendum petition 

Alleged failure of supervisors to 
wait until after expiration of period 
during which petition for referendum 
might have been filed before pro¬ 
ceeding with issuance of bonds did 
not invalidate bond issue where no 
such petition was ever filed—People 
ex reL Johnson v Southern Ry Co., 
11 NB.2d 602, 367 Ill 389 
44. TT.S—^Bates County v. Winters, 

Mo., 97 U.S. 83. 24 LBd 938. 
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statute provides that county bonds shall issue for 
a certain purpose after certain conditions precedent, 
sm(\ such conditions have been performed, it is the 
duty of the county, on the request of the payee, to 
issue such bonds to the payee, or to reissue them if 

wrongfully destroyed.'*® 

Coimty bonds should be issued'*® and authenticat¬ 
ed* ^ by the proper officer or body, and all who are 
required to participate in their issue should perform 
their respective duties*® without deviation from 
their authority.*® Ordinarily county bonds are to 
be issued by the county board® ^ or by the county 
court,®! actmg as a body and in a regular manner.®® 
A statute authorizing a bond issue by a county high¬ 
way improvement commission thereby created is not 
invalid, as vesting authority in persons other than 
the corporate authorities of the county, or as deny¬ 
ing the right of local self-government.®® Where so 
prescribed, approval by certain state officers is re¬ 
quired to complete the issuance of bonds ®* Regis¬ 
tration requirements are discussed in § 274 in¬ 
fra. 


Under some statutes, after an issue of bonds has 
been authorized, the county board may ordinarily 
determine the exact time at which the bonds are 
to be issued,®® and its authority to make the issue 
or to complete it is not abrogated by its failure to 
act for a length of time which is not unreason¬ 
able ®® However, where a statutory requirement 
for the issuance of bonds is mandatory, the board 
must so act without determining the necessity or 
nonnecessity of expenditure of the funds to be de¬ 
rived.®*^ 

Bonds have not been issued when no specific of¬ 
fer to sell them at a stated permissible price has 
been made and accepted and the bonds, although 
authorized to be sold, have not been prepared for 
execution and delivery ®® 

§ 268. - Form, Contents, and Terms of 

Bonds 

Within the rules prescribed by statute, the Issuing 
body may determine matters relating to the form, terms, 
and conditions of bonds, such as with respect to man- 


AlA.—^Board of Revenue of Jefferson 
County V. Hewitt, 90 So 781, 206 
Ala. 405—Wallace v Ball, 88 So 
442, 205 Ala. 628. 

Okl—^Mayberry v. Gaddis, 213 P. 316, 
83 OkL 286. 

16 C J. p 621 note 15. 

Duty to Issue after favorable vote 
see supra $ 266 

New eleofeLon not regulred under 
act amending former act under which 
election authorizing bonds was held 
—^Road Com’rs of Ashe County v. 
Bank of Ashe, 107 S.B. 246, 181 N.C 
347. 

45w Tenn —^Matthews v. Blount 

County, 3 Lea 120 

Tex.—^Morrill v. Smith County, Civ. 
App., 33 SW. 899 

46 . S.C—South Carolina Nat. Bank 
of Charleston v Union County, 160 
S.E) 733, 162 SC 366. 

15 C J. p 621 note 17. 

Antliozity to prescribe form 

Statute held to vest authority in 
senator and members of legislative 
delegation merely to prescribe form 
and denomination of bonds and to 
designate officers to sign them, not 
to authorize issuance,—South Caro¬ 
lina Nat Bank of Charleston v. Un¬ 
ion County, supra. 

4 / 7 - Ala—Jefferson County v. Stiles, 
85 So. 745, 204 Ala 200 
46. S D.—^Brown v. Bon Homme 
County, 46 NW. 178, 1 S D. 216 
49. Mo —^Butler County v. Boat¬ 
men's Bank, 44 S.W. 1047, 143 Mo 
13. 

16 C.J p 621 note 19 

GOu U S.—^Kankakee County v. .^tna 


L Ins Co, Ill. 2 S Ct. 80, 106 U S 
668, 27 LBd 309. 

S D —Brown v. Bon Homme County, 
46 NW. 173, 1 SD 216. 

15 C J p 621 note 20. 

Bl. U S —^Ralls County v Douglass, 
Mo, 106 US 728, 26 LBd 967 
Ill.—Schuyler County v. People, 26 
Ill 181 

16 C J. p 621 note 21. 

52. U S —Onslow County v Toll¬ 
man, NC, 146 P 763, 76 CCA. 317, 
affirming, C C, 140 F 89 

Kan —^Anderson County v. Paola, 
etc , R Co , 20 Kan. 534. 

Va—^Dinwiddle County v Stuart, 28 
Gratt. 626, 69 Va. 626. 

15 C J, p 621 note 22. 

53. SC—Lillard v. Melton, 87 S E 
421, 103 S C 10. 

54. Okl—^North v, McMahan, 110 P. 
1116, 26 Okl. 602 

Tex—^Martin County 'v. Gillespie 
County, 71 SW. 421, 30 Tex Civ 
App. 807 

55. Kan—Rowland v. Deck, 195 P 
868, 108 Kan 440 

Bonds may be issued as needed 

within a reasonable time—^Fleming- 
Stitzer Road Bldg Co. v. Chastain, 
Tex Civ App, 241 SW. 619. 

Bonds to pay for improvements 

(1) Generally 

Kan—^Rowland v Deck, 195 P. 868, 
108 Kan 440 

N.C.—^Road Com'rs of Ashe County 
V. Bank of Ashe, 107 S B. 246, 181 
NC. 347 

(2) Such bonds may be issued 
from time to time as work progress¬ 
es and not necessarily after comple- 
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tion of the improvement—State v. 
Raub, 186 P. 989. 106 Kan. 196 
56- Qa —^Mitchell County v Phillips, 
111 SB 374, 162 Ga. 787 
Ky.—^Hager v Board of Education 
of City of Ashland, 72 S W 2d 475, 
264 Ky 791—Young v Enseal 

Court of Trimble County, 227 S.W. 
1009. 190 Ky. 604 
Delay held reasonable 
Ky—Jonson v Fiscal Court of Muh¬ 
lenberg County, 113 S W 2d 463, 
272 Ky 9—^Weathers v Todd 

County, 111 SW.2d 638, 271 Ky 
172 

Notice of proposal 
A statute requiring notice of a 
proposal to issue county bonds for 
the three weeks "*next preceding” 
does not mean that, if the board fails 
to issue the bonds at the meeting 
next after the publication of the no¬ 
tice, It may not do so at a future 
time; bujt, jurisdiction having been 
acquired, it may be exercised in the 
discretion of the board—^Weston v. 
Hancock County, 54 So. 307, 98 Miss. 
800. 

Statute directory 

Statute requiring county commis¬ 
sioners within thirty days after bond 
election to pass resolution providing 
for issuance of bonds was directory 
as to time stated, so that failure to 
act within thirty days did not pre¬ 
clude issuance of bonds.—Shekelton 
V. Toole County, 33 P.2d 631, 97 
Mont 218. 

57. SC—Crocs V. Thomley, 156 S. 
B. 266, 168 S,C. 66. 

SSL Pla—Osborne v. Stripling, 88 So. 
265, 81 Fla. 3T5. 
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ner of execution, recitals, form of obligation, denomina¬ 
tion, time and place of payment, and rate of interest 

Although the legislature may prescribe the form, 
terms, and conditions of county bonds,^ 9 it may 
properly leave such administrative matters to the 
consideration and discretion of the county board 
Where there are statutory requirements in regard to 
form, they must be followed,61 unless the statutes 
are merely directory's There should be at least 
a substantial compliance with statutory require¬ 
ments that the bonds be dated,®® signed,64 counter¬ 
signed,65 attested,66 and sealed 67 The antedating 
of bonds has been held not to affect their validity ,68 
and the omission of a treasurer to countersign bonds 
as required by statute is a mere defect in their ex¬ 
ecution which a court of equity will supply m the 
absence of a remedy at law.69 

Recitals The issuing body may make representa¬ 
tions as to the validity of the indebtedness to be 
funded, by recital in the funding bonds ^0 Where 
county bonds reciting that they were issued in con¬ 
formity to law refer to the wrong statute, this will 
not render them void, as long as ample authority 
is found elsewhere under statutes in force at the 
time oi issuance which have been substantially com¬ 


plied with,71 but this rule does not apply where the 
official records show proceedings not in conformity 
with the act authorizing the issue, and the recitals 
of the bonds themselves exclude the possibility that 
they were issued under such act.72 Some reference 
or recital should be made to distinguish and identify 
refunding bonds as special renewals of the old in¬ 
debtedness on the same conditions as pertained to 
the debt theretofore existing, when it is intended 
that such bonds be construed to have the same at¬ 
tributes as obligations that the old bonds themselves 
had before the refunding bonds were issued as sub¬ 
stitutes for them 78 

Form of obligation; denomination and kind of 
money payable. Considerable latitude is allowed as 
to the wording by which the county binds itself to 
pay ,74 and power to issue bonds negotiable m form 
IS sometimes held to be impliedly conferred by 
statute.75 Discretion is also permitted as to the de¬ 
nomination of the bonds,76 but, where the statute 
provides that the bonds, or a certain proportion 
thereof, shall be of a certain denomination, there 
must be a compliance with the provision 77 When 
authority is conferred on a county to issue bonds, 
in the absence of legislative restriction it is for the 


69. Fla—state v Broward Count 7 , 
126 So 491, 99 Fla 383 
GO. Fla—^Volusia County v State, 
125 So 375, 380, 98 Fla 1166, quot¬ 
ing Ooxvus J 1 U 10 , and rehearing 
denied 125 So 818, 98 Fla 1166 
Miss—^Lang v. Harrison County, 75 
So 126, 114 Miss. 841 
Form of hoxUL 

Mont—Reid v, Lincoln County, 125 
P 429, 46 Mont 31. 

Ohio—^Muskingum County v State, 
85 NH 562, 78 Ohio St 287. 

61. Cal —Merced County v. State 
Univ., 4 P 780, 66 Cal 26. 

^ C —^Ballou v. Board of Hoads Com¬ 
mission of Ashe County, 109 SB 
628, 182 NC. 473 
Fxima fade valid, 

Bonds Issued in form required by 
statute and attested by authorized 
officers are prima facie valid—^Hen¬ 
derson County, Tenn v. Sovereign 
Camp, W O W, C C A Tenn , 12 F 
2d 888, certiorari denied, 47 S Ct. Ill, 
273 U S 721, 71 L Ed 868. 

62. US —Calhoun County v. Gal¬ 
braith, Miss, 99 US. 214, 26 L 
Ed. 410. 

63. Ill.—^Prettyman v Tazewell 

County, 19 Ill 406, 71 AmU 230 

16 C J. p 623 note 71 

64. US —Curtis V Butler County, 
Pa, 24 How 436, 16 L Ed 746 

15 C J p 623 note 72. 

Signature on. coupons held proper 
XJ S —^Blair v Cuming County, Neb , 4 
set. 449, 111 US 863, 868, 28 L. 


Ed 457—Phelps v Lewiston, C C 
N Y, 19 F Cas No 11,076, 16 Blatchf 
131 

15 C J. p 677 note 64. 

63. US —^Douglass V Lincoln Coun¬ 
ty, CCMo, 6 P. 776, 2 McCrary 
449 

66. Neb—state v Hoggen, 34 NW 
108, 22 Neb 118 

NY—People v Ingersoll, 68 NY 1, 
17 Am R 178 

16 C J p 623 note 74. 

67. U S —^Howard v. Crawford Coun¬ 
ty, CCPa, 12 P Cas No 6,757 

Fla—Stockton v Powell, 10 So 688, 
29 Fla 1, 16 L R A 42 
16 C J p 623 note 76. 

Absence of seal from ooax>ons did 
not invalidate them where bonds 
wore sealed.—Henderson County, 
Tenn, v. Sovereign Camp, W O, W., 
CCA Tenn, 12 P 2d 883, certiorari 
denied 47 S Ct. Ill, 273 U.S. 721, 71 
LEd 868—15 C.J p 623 note 75 [a]. 

83. Fla—^Volusia County v State, 
126 So 876, 880, 98 Pla. 1166, quot¬ 
ing Corpus juris, and rehearing de¬ 
nied 125 So 813, 98 Fla. 1166 
16 C.J p 623 note 76. 

69. Ill —^Melvin v Lisenby, 72 Ill. 
6$, 22 AmR 141 

70. U.S — ^Dietnch v Bath County, 
Ky, DCKy, 292 F 279 

Estoppel to question validity see in¬ 
fra § 270. 

71. U S —Johnson County v Janu¬ 
ary, Kan, 94 U S 202, 24 L.Ed. 110. 
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Neb —^Dawson County v McNamar, 4 
NW 991, 10 Neb. 276. 

15 C J p 623 note 83 

72. U S.—Gilson V. Dayton, III., 8 S. 
Ct 66, 123 US. 69, 81 LEd. 74— 
Crow V. Oxford, Kan, 7 S Ct 180, 
119 US 216, 80 LEd 838 

73. Fla—^Fleming v Turner, 166 So 
353, 122 Fla 200. 

74. N Y —Ontario County v, Shep¬ 
ard, 91 NYS 611, 100 AppDiv. 
200 

16 C J p 624 note 86. 

Fromise of exceptLoual quality 

Where bonds are issue under spe¬ 
cial constitutional or statutory au¬ 
thority to make promise therein of 
exceptional quality or character, such 
promise must be referred to or set 
forth in bonds if it is to be judicially 
recognized—^Fleming v. Turner, 166 
So 363. 122 Fla 200 

75. U S —Security Trust Co. v. Des 
Moines County, C C Iowa, 198 P. 
331. 

Mo.—Catron v La Fayette County, 
17 SW. 677, 106 Mo 669. 

15 C J p 624 note 88 

76. U S —Greene County v Daniel, 
Ala. 102 U.S 187, 26 LEd. 99. 

Tex —Cass County v. Wilbarger 
County, 60 SW 988, 26 Tex.Civ. 
App 62 

Wis.—Bingham v Milwaukee County, 
106 NW 1071, 127 Wis 844. 

15 C J p 623 note 85. 

77. Mo—State v Gordon, 188 S.W. 
160, 268 Mo. 718. 
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county to determine as to the kind of money m 
which they shall be payable, and it may make them 
payable in gold if it sees fit so to do 

Time and place of payment. Except where the 
time is expressly fixed or limited by statute or con¬ 
stitutional provision,79 county commissioners have 
a wide discretion in fixing the time of payment of 
principals^ and interests^ It is usual in bonds 
of this character to make some or all of them re¬ 
deemable at some time before their maturity.®^ Un¬ 
der some statutes, the insertion of such a provision 
in the bonds is expressly or impliedly required,s® 
while under others the matter is optional with the 
county board or the fiscal court In the absence 
of statutory prohibition,county bonds may be is¬ 
sued serially S® On the other hand, where the stat¬ 
ute so requires, bonds must be issued serially so that 
proportionate amounts of the issue will mature at 


different dates,®7 although issuance m this manner 
is not essential where the statute is permissive rath¬ 
er than mandatory.®® 

According to some authorities, county bonds can¬ 
not be made payable at any place other than the 
county treasury.®® According to other decisions, 
however, where no place of payment is designated 
by the statute, the power to issue bonds carries with 
it the power to make the same payable beyond the 
limits of the county.®® 

Rate of interest. Under a statute authorizing the 
issue of bonds and not limiting the rate of interest, 
the county court or board may fix any rate not 
prohibited by law.®i In some jurisdictions the stat¬ 
ute authorizing the issue of bonds provides that the 
interest to be paid on such bonds shall be specified 
in the proposition to be submitted to the electors, 
and the rate so fixed is valid and cannot be changed 


78 . pia—^Hillsborouffh County v 
Henderson, 33 So. 997, 46 Fla 856 
Wash —Packwood v Kittitas Coun¬ 
ty, 46 P 640, 16 Wash 88, 65 Am 
S.R 876, 33 LRA 673 

15 C J. p 624 note 97 

?9. NC—^Ballou V Board of Roads 
Commission of Ashe County, 109 S 
E 628. 182 NC 473 

16 C J p 624 note 89. 

SesntuiiLaal Inteirest 

(1) In accordance with the text 
rule, a provision in a bond for semi¬ 
annual interest payments was held 
unauthorized where the statute re¬ 
quired payment of interest annually 
—^Ballou v Board of Roads Commis¬ 
sion of Ashe County, supra 

(2) Such defect has been held, 
however, not to render the bond in¬ 
valid —Mobile Sav Bank v. Oktib¬ 
beha, p C Mass , 24 P 110. 

Statute constmed and held not to 
require that bonds commence to ma¬ 
ture at the expiration of first year 
after Issuance—^Robertson v Board 
of Supers of Leflore County, 81 So. 
408, 119 Miss 621. 

SOU U.S—Kiowa County v. Howard, 
Kan, 88 P 296, 27 CCA. 631 
Seaolntlon. valid 

Under statute providing that high¬ 
way bonds shall mature at time de¬ 
termined by county court, not ex¬ 
ceeding forty years from date of 
Issuance, a resolution fixing the time 
and maturity of bonds in forty years 
was valid, since it fixed a defimte 
date of maturity—Walmsley v. 
Franklin County, 182 S W. 699, 133 
Tenn, 579 

Betfnnfllng bonds 

Where there was no statutory au¬ 
thorization therefor, a resolution pur¬ 
porting to authorize an acceleration 
of the maturity dates of refunding 


bonds was invalid—^Bay County v. 
State. 167 So. 1. 116 Pla. 666. 
Statute construed not to limit run¬ 
ning time of bonds 
WVa—State v England, 103 S.E, 
400, 86 WVa. 608 

81. U.S—Wilson V Neal, C C Ohio, 
23 P 129 

Pla—Cason v. Watkins, 73 So 742, 
72 Pla 578 

Wash—Rands v Clark County, 139 
P 1090, 79 Wash 162 
16 C J P 624 note 91 

If law, resolution, or contract does 
not specifically fix time and method 
for paying interest, governing board 
of county can make interest payable 
in semiannual installments, and this 
will not operate as such increase of 
rate of interest as will affect validi¬ 
ty of bonds.—^Phillips v Atkins, 166 
So 537, 229 Ala 16 

88. Ky —^Mitchell v. Knox County 
Fiscal Ct, 177 SW. 279, 166 Ky 
543. 

15 C J p 624 note 92. 

83. Mo—State v. Cordon, 188 SW. 
160, 268 Mo 713 

16 C.J. p 624 note 98. 

Bond proVlsLon pxohlbltl&g redemgp- 
tion, before nuaifeiirlty held unauthor¬ 
ized under statute.—^Ballou v Board 
of Roads Commission of Ashe Coun¬ 
ty. 109 SJm 628, 182 N.C. 473. 

84. Ky—^Mitchell v Knox County 
Fiscal Ct, 177 SW. 279, 166 Ky. 
643. 

N.C.—^Board of Com'rs of Surry 
County V Wachovia Bank & Trust 
Co, 100 S E 421, 178 N.C 170. 

85. Mo—State v. Gordon, 138 S.W. 
160, 268 Mo 713 

88. Minn.—^Alexander v Mclnnis, 
161 N.W. 899, 129 Minn. 166. 
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iCoilurtrnctloaL of statute 
In construing L 5 4641, relative 
to road bonds redeemable serially, 
whole County Road Bonding Act will 
be considered to determine legisla¬ 
tive intent —^Pales v Multnomah 
County, 248 P. 161, 119 Or 127 

87. La—Sheridan v Police Jury of 
Washington Parish,.$2 So 386, 146 
La. 403 

Statute ooustrued to require bonds 
to mature serially during certain 
time running from date of issuance 
of bonds and not from date of stat¬ 
ute—^In re Validation of Road Pro¬ 
tection Bonds of Hancock County, 
Miss , 184 So 816. 

Oox^reothig enror 

Noncompliance with statute re¬ 
quiring indebtedness to mature 
eq^ually and uniformly over period of 
years does not invalidate proceed¬ 
ings of issuuig body in other re¬ 
spects, and such error may be cor¬ 
rected by appropriate enactment be¬ 
fore issuance of bonds—Sheridan v 
Police Jury of Washington Parish, 
82 So 386, 145 La. 403 

88. NC—Guire v. Board of Com'rs 
for Caldwell County, 100 SB. 141, 
178 N C 39. 

89. Ill—Johnson v. Stark County, 
24 Ill. 76—^People v. Tazewell Coun¬ 
ty, 22 Ill 147. 

16 C J p 624 note 95. 

90. Mont.—^Kalman v. Treasure 
County, 276 P 743, 84 Mont. 285 

15 C.J p 624 note 96. 

Outatde of state 

Mont—Kalman v. Treasure County, 
supra. 

91. Mo—^Beattie v, Andrew County, 
66 Mo. 42. 

Befundlng bonds 

Pla—State v Sarasota County, 169 
So. 797, 118 Pla 629. 
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by the county authorities in preparing* the bonds ^2 
Where the statute so provides, either the resolution 
authorizing refunding bonds or the bonds them¬ 
selves may provide that such bonds shall bear a 
lower rate of interest only so long as there be no 
default on such bonds.93 

§ 269. -VaUdity 

While bonds properly issued for an authorized pur¬ 
pose are valid and presumably m compliance with all re¬ 
quirements, and such validity is unaffected by matters 
not constituting vital defects, an issue not complying 
With essential requirements is invalid. 

The validity of a county bond must be determined 
by the law as it was judicially construed at the date 
of issuance of such bond.®^ In general, bonds is¬ 


sued by the proper county board on the credit of 
the county and for an authorized purpose are valid 
and binding, s 5 the presumption being that they were 
issued conformably to statutory authority,®® on a 
valuable consideration,®*^ that all conditions prece¬ 
dent have been complied with,®8 and that all pre¬ 
liminary proceedings, including the election, have 
been taken.®® Statutory provisions authorizing the 
issuance of bonds will be more strictly construed in 
actions to prevent such issuance than in actions to 
prevent the payment of the bonds after they have 
been issued and negotiated.^ 

County bonds are not rendered invalid by circum¬ 
stances not vitally affecting the legality of the is- 
sue.2 So bonds issued under a statute which was 


92. Ill—People v. Ford County, 63 
Ill. 42. 

NM—Color V. Santa Fe County, 27 
P 619. 6 KM 88. 

Statute invalid 

A statute fixing the rate of inter¬ 
est on all bonds issued by counties 
and cfties with a po-pulation of over 
five thousand not exceeding: seven 
per cent per annum, and providing 
bonds bearing seven per cent in¬ 
terest shall not be sold below par, 
but that the board of revenue is¬ 
suing bonds may fix a lower rate of 
interest and sell such bonds below 
par, etc, was held, as applied to a 
county where the voters had author¬ 
ized bonds at the rate of five per 
cent, violative of Const. § 222, pro¬ 
hibiting issue of bonds under general 
law unless first authorized by a ma¬ 
jority of the qualified voters at an 
election—•Wallace v Ball, 88 So. 442, 
205 Ala. 623. 

93 . Fla—^Bay County v. State, 167 
So. 1, 116 Fla 666 

94 . XT.S—^First Nat Bank v Obion 
County, Tenn, D C Tenn, 3 F 2d 
623. 

95. Lia.—Sheridan v Police Jury of 
Washington Parish, 82 So 386, 
145 La 403 

15 C.J p 621 note 28 

90. U-S.—Schenck v Marshall Coun¬ 
ty, CCIll, 21 FCas No 12,449, 1 
Biss 633, affirmed 6 Wall 772, 18 
LFd. 556 

III —^Maxey v. Williamson County Ct, 
72 Ill. 207. 

97 , XT S.—^Lake County v Keene Five 
Cents Sav. Bank, Colo, 108 F. 605, 
47 CCA 464, 110 F. 79, 49 C C.A. 
31, certioraiTi denied 22 S.Ct 936, 
46 LKd 1264 

16 C J. P 621 note 80 

9a B.S—Quinlan v Green County, 
Ky., 27 set. 606, 206 U.S. 410, 61 
LEd. 860 

99 , tr.S—^Burr v Chariton County, 
aC.Mo., 12 F. 848, 2 McCrary 603 


1. Wash.—State v, Clausen, 188 P. 

23, 110 Wash 112. 

Ambiguonsly worded statute 

Where bonds are issued on the au¬ 
thority of an ambiguously worded 
statute, the court will adopt a liber¬ 
al construction in order to sustain 
their validity, although it would 
have prevented their issue had sea¬ 
sonable application therefor been 
made—^Woodhull v Beaver County, 
CCPa, 30 P.Cas No 17,974, 8 Wall 
Jr. 274. 

8. Fla—State ex rel. Gillespie v. 

Bay County, 151 So. 10, 112 Fla. 

687, 

Wash—Kruesel v Collin, 16 P 2d 

442, 170 Wash 233 
Matters held not to affect validity 

(1) That the county commissioners 
may intend to expend illegally some 
of the proceeds—^Ada County Inde¬ 
pendent Highway Dist No. 2 v. Ada 
County. 134 P. 642. 24 Idaho 416. 

(2) That the authorizing act ap¬ 
portions the proceeds, where such ap¬ 
portionment does not violate the con¬ 
stitutional provision pertaining there¬ 
to—Shelor V. Pace, 148 S.B, 726, 161 
S,C. 99. 

(3) That a surplus will remain 
after application of the proceeds of 
the issue to the purposes stated — 
Cross V. Thornley, 155 S.B 266, 168 
SC 66. 

(4) That the proceeds are to be 
used to defray the cost of ^ a joint 
enterprise with municipalities for in¬ 
digent relief.—^Kruesel v. Collin, 16 
P2d 442, 170 Wash. 233. 

(5) The invalidity of other bonds 
in the same series.—^Lake County v 
Linn, 68 P. 839. 29 Colo 446—^Lake 
County V. Standley, 49 P. 23, 24 Colo. 
1—^15 C.J. p 621 note 36. 

(6) The subsequent voluntary pay¬ 
ment by a county of other bonds that 
are invalid.—^Lyon County v. Ashue- 
lot Nat. Bank, Iowa, 87 F. 187, 30 C. 
C.A 682, affirming, C,C., 81 F. 127. 

(7) The unconstltutionality of a 
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method provided by law for making 
special assessments to pay the bonds 
—^Franklin County v. Gardiner Sav. 
Inst.. Ohio, 119 P. 36, 66 C C A. «14. 

(8) Allocation of future tax re¬ 
ceipts to payment of the bonds — 
Richards v. Clark County, Wash, 84 
P 2d 1009. 

(9) Erroneous statement by the 
board as to the tax rate required to 
pay principal and interest on bonds. 
—Bay County v Hand, 241 NW. 266, 
257 Mich 262. 

(10) Failure of the proper officials 
to adjust the indebtedness for the 
improvement for which the bonds 
were issued.—^Reinhart v Canyon 
County, 126 P 791, 22 Idaho 848. 

(11) Omissions in the bonds which 
may be supplied by reference to stat¬ 
utes, which, by construction, are a 
part thereof.—State v. Sarasota 
County, 159 So. 797, 118 Fla. 629. 

(12) That a statute undertakes to 
exempt the bonds from taxation.— 
Albraght v Ballard, 176 S.W 186, 164 
Ky. 747—Ws^sh v Asher, 173 SW. 
808, 163 Ky 877—^16 C J. p 621 note 
39 

(13) That the county has only a 
de facto organization—^Riley v. Gar¬ 
field Tp., 38 P. 560, 64 Kan. 463. 

(14) Issuance under a mandatory 
statute, irrespective of the will of 
the county—^Territory v, Vail, 86 P. 
662, 10 Ariz. 138, affirmed 28 S.Ct. 
107, 207 US 201, 62 LEd. 169 

(16) That only part of the im¬ 
provement has been completed 
U.S.—^Perkins County v Graff, Neb., 

114 F 441, 52 CC.A. 243, certiorari 

denied 23 S Ct. 843, 187 U S. 642, 47 

L.Ed 346. 

(16) That bonds authorized for 
purpose of constructing roads are 
county-wide bonds —Caldwell v. 
Cfrosser, Tex Civ.App , 20 S W 2d 822, 
error refused. 

(17) That bonds were payable by 
. school districts while full fkith. and 
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not passed in the manner prescribed by the con¬ 
stitution are not invalid, where the requisite au¬ 
thority may be deduced from other statutes and 
refunding bonds which of themselves do not ex¬ 
ceed the county's debt limit are not invalid as hav¬ 
ing been issued in excess of the limit, unless the 
warrants which they replaced were also invalid for 
the same reason.'* 

On the other hand, county bonds are invalid when 
issued without authority,5 or in excess of the 
amount allowed by law,® or in violation of statu¬ 
tory provisions as to conditions precedent^ or as to 
registration.® 

Where the county has power to issue bonds, the 
mere fact that the power of taxation is limited 


will not necessarily invalidate the bonds,^ but this 
rule cannot validate a bond issue, where the county 
agrees to levy taxes in excess of a constitutional 
limitation.!® Where bonds are issued in excess 
of the amount limited by constitutional or statutory 
provisions, so much of the issue as is excessive is 
absolutely void,!! and not enforceable even in the 
hands of a purchaser for value before maturity and 
without knowledge of the excessive issue.!® Never¬ 
theless that'part of the bond issue which is not in 
excess of the constitutional or statutory limit is 
valid and enforceable,!® and, where an issue of 
bonds in excess of the limit is delivered at the same 
or different times as part of one transaction, the 
holders of the bonds should bear ratably their pro¬ 
portion of the loss of the invalid part.!^ So, where 


credit of county were pledged to i 
their payment —Powers v County 
School Board of Dickenson County, 
139 SD 262. 148 Va 661 { 

(18) That proceeds are to he used 
for construction work in one town¬ 
ship before another—^Nettles v. 
Cantwell, 99 SB 766, 112 SC. 24 

(19) Failure of the original hold¬ 
er to notify the attorney general, 
when presenting the bonds for ap¬ 
proval, of an ineffectual repudiation 
by the county —^Martin County v 
Q-illesple County, 71 SW. 421, 80 
Tex Civ App 307 

(20) Fraudulent organization of 
the county, where the organization 
was afterward recognized as valid 
by the legislature.—^Harper County v 
Rose, Kan. 11 S Ct 710, 140 V S 71, 
36 L Bd 344—Comanche County v. 
Lewis, Kan, 10 S Ct 286, 133 US 
198, 33 LBd 604 

(21) That the precinct by which 
the bonds were voted has only a de 
facto existence—Clapp v Otoe Coun¬ 
ty, Neb, 104 F. 473, 46 CC.A. 679, 
certiorari denied 21 S Ct. 920, 180 XT 
S 688, 46 L Bd 710 

Bonds Issued in aid of railroad. 

Bonds of a county issued in aid of 
a railroad company are not invalidat¬ 
ed 

(1) Merely for imperfections in the 
decree of court by which the corpo¬ 
ration was organized—-Williams v. 
Duck River Valley Narrow Gauge R 
Co, 9 Baxt, Tenn., 488 

(2) By the consolidation of the 
company with another corporation — 
Livingston County v Portsmouth 
First Nat Bank, Mo, 9 S Ct 18, 128 
U.S. 102, 32 LBd 359—16 CJ p 622 
note 49. 

(8) By the transfer of its fran¬ 
chises and subscriptions to a new 
corporation —^Ray County v. Van- 
sycle. Mo, 96 US. 675, 24 LBd. 800 
—16 C J. p 622 note 60 
, (4) By the fact that the bonds 


were delivered before any work was 
done by the company—^Estill County 
V. Embry, Ky., 144 F 913, 76 CCA 
654, certiorari denied 28 S Ct. 269, 207 
US 698, 52 LBd. 355 

(6) By the fact that the company 
acted ultra vires in complying with 
conditions—^Kingman County v Cor¬ 
nell University, Kan, 57 F. 149, 6 C 
CA. 296 

(6) By the fact that it did not 
comply with an inapplicable statute 
—Stone V. Winn, 176 SW. 933, 166 
Ky 9. 

3. NC,—^Pritchard v Orange Coun¬ 
ty, 76 SB 849, 169 NC 636, 76 S 
B. 488, 160 NC 476. 

4. US —Reynolds v Lyon County, 
C C Iowa, 97 F 165. 

5. US —First Nat Bank v. Obion 
County, Tenn, D C Tenn., 8 F 2d 
628 

Ark—Stahl v Sibeck, 40 S.W.2d 442, 
183 Ark 1143 
15 C J p 622 note 54. 

Z^tocm of oounty’s credit 
If county bonds were Issued pri¬ 
marily for benefit of privately owned 
subdivision and to lend county's cred¬ 
it to owners thereof, bonds were void 
as county's general obligation, al¬ 
though they might be valid as evi¬ 
dencing interest of holders in spe¬ 
cial assessment fund —State v 

Hillsborough County, 161 So 712, 113 
Fla 345. 

6L Miss —^Lee v. Btancock County, 
178 So 790, 181 Miss 847, sugges¬ 
tion of error overruled 179 So 
659, 181 Miss 847. 

15 C J p 622 note 55 

7- Ala—Jefferson County v. Stiles, 
85 So. 745, 204 Ala 290. 

15 C J. p 622 note 56 
Lcbok of notice or hearing 

Substantial change in purpose of 
issuance of bond by amendatory res¬ 
olution of board, without notice or 
.opportumty of hearing, invalidated 
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bond—^Bla,ckmore v. Duplin County, 
169 SB 364, 201 N C. 243 
& US —^Anthony v Jasper County. 
CCMo, 1 FCasNo 488, 4 Dill 136, 
affirmed 101 U S 693, 25 L Bd 1005 
N C—Bennett v. Rockingham 

County. 92 SB. 603, 173 NC 626 
If levy preecrlbed Is insufflcieiLt to 
create a sinking fund for the ulti¬ 
mate payment of road bonds, for the 
payment of interest, and for the 
maintenance of the roads, the bond¬ 
holders can proceed by mandamus to 
compel the application of the pro¬ 
ceeds of the levy to the payment first 
of interest and maintenance and a 
corresponding reduction in the sink¬ 
ing fund, if necessary, leaving the 
principal of the bonds to be provid¬ 
ed for at maturity, since the in¬ 
debtedness is a valid obligation of 
the county—^Board of Com'rs of Sur¬ 
ry County V Wachovia Bank & 
Trust Co. 100 S.B 421, 178 NC. 
170. 

la N C —Bennett v. Rockingham 
County, 92 S B 603, 173 N C 626 

11. US.—^Daviess County v Dickin¬ 
son, Ky, 6 set 897, 117 US 667, 
29 L.Bd. 1026. 

15 C J. p 622 note 60. 

Ihtearest oouponjs are invalid m 
same proportion as bonds are invalid 
—Shelby County, Tex, v. Provident 
Sav Bank & Trust Co , C.C A Tex, 
54 F 2d 602, certiorari denied Provi¬ 
dent Savings Bank & Trust Co v. 
Shelby County, Texas, 53 S.Ct 9, 287 
US 604, 77 L.Ed 626 

12. US —^Francis v Howard Coun¬ 
ty, CCTex, 60 F. 44, affirmed 64 
F. 487, 4 CCA 460. 

15 C J p 622 note 61 

13. Minn —State v Blue Earth Coun¬ 
ty Dist Ct, 113 NW. 697, 114 N 
W 664, 102 Minn 482, 488 

15 C.J p 622 note 62. 

14. US —^^tna Life Ins Co v Ly¬ 
on County, C C.Iowa, 96 F. 326 

16 C.J. p 623 note 63. 
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bonds are issued at different tunes to pay for im¬ 
provements, under an act limiting^ the total amount 
to be issued, the fact that bonds are issued beyond 
the limit does not invalidate such bonds as were is¬ 
sued and sold before the limit was reached It 
has been held that bonds are not wholly void be¬ 
cause providing for interest in excess of that per¬ 
mitted by statute.16 On the other hand it has been 
held that a bond issue which is void because the 
bonds are in an excessive amount cannot be validat¬ 
ed in part merely or to an amount that might have 
been lawfully issued 

Some statutes requiring a cestain notice to be giv¬ 
en are construed not to contemplate that bonds is¬ 
sued without the notice shall be invalid 

§ 270. — ■ Ratification and Bstoppel 

Unless restrained by constitutional or statutory pro¬ 
vision, a county ordinarily may estop itself from ques¬ 
tioning the validity of bonds by its acquiescence to the 
irregularity complained of or by recitals of compliance 
with conditions precedent where the facts thereof are 
not made a matter of public record; but no estoppel 
can arise to set up a total want of power* 

A county may, unless restrained by constitutional 
or statutory provisions, so acquiesce in and confirm 
irregular proceedmgs preliminary to the issuance of 
bonds, or the acts of its agents or officers in issuing 
county bonds which, although irregular, are not 
ultra vires, as to be estopped from questioning the 
validity of the bonds.^^ Likewise an estoppel to 
question the validity of county bonds may be raised 


by their approval and certification by the proper 
state officials. 20 Where the statutes leave it to the 
officers issuing the bonds to determine whether the 
facts exist which constitute the statutory or con¬ 
stitutional conditions precedent to an issuance of 
the bonds, and do not require these facts to be made 
a matter of public record, the county is estopped by 
the recital of such facts in its bonds to deny their 
validity in the hands of bona fide purchasers, 
the holder in such case being bound to look for 
nothing except legislative authority given for the 
issuance of such bonds, and not being required to 
ascertain whether the conditions on which such au¬ 
thority may be exercised have been fulfilled 22 If, 
however, the statute expressly requires the facts 
constituting the conditions precedent to the issuance 
of bonds to be made a matter of public record open 
to the inspection of everyone, there can be no impli¬ 
cation that it was intended to leave the matter to be 
determined and concluded contrary to the facts so 
recorded to the officers charged with the duty of is¬ 
suing the bonds, and the purchaser is charged with 
notice and bound to ascertain from the record 
whether the county has power to issue the bonds,2® 
although, where the county records themselves show 
that the conditions precedent to a valid issue of 
such bonds have been complied with, the county 
Will be estopped to deny such recitals in the rec¬ 
ord 24 The county will in no case be estopped, by 
recitals or otherwise, from setting up a total want 
of power to issue bonds,25 nor can it validate by 
subsequent ratification bonds not authorized by the 


15. Mo —Catron v La Fayette Coun- I 
ty, 17 SW 677, 106 Mo 659 

16. Ind —^Burget v Middlestadt, 117 ' 
NE 682, 66 Ind App 16 

17. IT S —Sovereign Camp, W O 
W., V Gillespie, CCA Ark , 87 P 2d 
944, certiorari denied Gillespie v 
Sovereign Camp, W O W, 67 S Ct 
925, 301 US 698, 81 LBd 1363— 
Tell County, Ark v Gillespie, C C 
A.Ark, 87 P 2d 944, certiorari de¬ 
nied Gillespie V Yell County, Ark, 
67 set 926, 301 US 698, 81 LBd 
1353. 

18. Tenn —^Walmsley v Franklin 
County. 182 SW 599, 133 Tenn 
679 

19. US—First Nat. Bank v Obion 
County, D C., Tenn, 3 F 2d 623— 
City of Columbus v Denmson, 
Mass., 69 P 68, 16 CCA 126 

Ark—Stranahan, Hams & Oatis v. 
Van Buren County, 306 SW. 882, 
176 Ark 678 

16 CX p 625 note 8 

20. US—Lewis V. Barbour County, 
Kan.. 106 US. 789, 26 L,Ed 993. 

16 CJ p 625 note 4. 

21. US—County of Presidio v No¬ 


el-Toung Bond & Stock Co., Tex., 
29 set 237, 212 US 68, 63 LBd. 
402—^Moran v Miami County, Ind, 
2 Black 722, 17 LBd 342—Hen¬ 
derson County, Tenn, v. Sovereign 
Camp, W O. W, CC.ATenn, 12 
P 2d 883, certiorari denied 47 S Ct 
111, 273 US 721, 71 LBd 858— 
George A Byer & Co v Mercer 
County, CCKy, 202 P 292, af¬ 
firmed, CCA, 1 P2d 609—Dietrich 
V Bath County. DCKy, 292 P. 
279 

Pla—State ex rel Conn v. Hender¬ 
son, 177 So 639, 130 Pla 288. 

Tenn—^Irwin v Bedford County, 270 
SW 81, 161 Tenn 402. 

15 CJ p 625 note 6 
Bstoppsl to reuse question, of deibt 
Uxult exists where bonds recite that 
the whole amount of the issue does 
not exceed the constitutional debt 
hmit—Gunnison County v. Rollms, 
Colo. 19 set. 390, 178 US 255, 43 
L.Bd 689~~16 C.J P 625 note 5 CaJ. 
92. US.—Douglas County v. Bolles, 
Kan, 94 U.S 104, 24 L.Ed. 46 
23. US —Henderson County, Tenn, 
V. Sovereign Camp, W. O W, C.C 
A.Tenn.. 12 P,2d 883, certiorari de- 
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nied 47 S.Ct 111, 273 U.S. 721, 71 
L.Bd. 868. 

16 C J p 626 note 7. 

94. Ohio—State v, Payette County, 
37 Ohio St 626 

15 C J p 626 note 8. 

25. U.S—^Pirst Nat Bank v Obion 
County, DC Tenn, 3 P.2d 623. 

16 CJ. p 626 note 9 
nnoo(njridtiiit&oaaJl^ of sfeatute aiu 

thoccizhLg imsoB 

(1) Generally 

U S —^Henderson County, Tenn., v. 
Sovereign Camp. W O. W., CCA 
Tenn., 12 P 2d 883, certiorari de¬ 
nied 47 set 111, 273 US 721, 71 
LBd. 858 

Neb—^Dundy v. Richardson County, 
1 NW 666, 8 Neb. 608. 

(2) No legislative action could en¬ 
able county to estop itself to deny 

I validity of what legnslature could 
not constitutionally authorize coun¬ 
ty to do —Shelby County, Tex., v. 
Provident Sav Bank & Trust Co., C. 
OA.Tex, 64 P 2d 602, certiorari de¬ 
nied Provident Savings Bank & Trust 
Co V Shelby County. Texas, 63 S Ct. 
9, 287 U.S 604, 77 L.Bd. 626, 
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constitution or statutes,and obviously there is no 
estoppel where the bonds contain no recitals as to 
authority, or where they contain recitals showing 
on their face a want of power ^7 

§ 271. - Statutory Validation 

The legislature may by enactment validate bonds 
which have been issued irregularly or without statutory 
authority but not those issued In violation of constitu¬ 
tional provision. 

As appears in Constitutional Law § 429, although 
bonds issued in violation of a constitutional provi¬ 
sion cannot be validated, generally, the legislature 
may, and frequently does, pass statutes validating 
bonds irregularly issued, or issued without statu¬ 
tory authority, and bonds coming within the mean¬ 
ing of such a curative statute are rendered valid,^^ 
even though the statute is subsequently repealed.29 
To be effective, the validating act must of course be 
passed in accordance with constitutional require- 
ments.20 A statute requiring bond validating acts 
to be submitted to the county electors for approval 
is valid 31 

§ 272. -- Proceedings to Determine Valid¬ 

ity 

a. In general 

b. Validation proceedings under statute 
a. In General 

In a proper case, the issuance or disposition of bonds 
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having no sanction In law may be enjoined, while a per¬ 
son entitled to bonds may compel delivery. 

On proper application a court of equity will en¬ 
join the authorities of a county from issuing its 
bonds without the sanction of the law;32 and, if 
bonds are issued and improperly placed in the hands 
of trustees for a railroad company before the per¬ 
formance of the conditions, any disposition thereof 
except the delivery back to the county authorities 
may be enjoined 33 It has also been intimated that 
proceedings for the issuance of bonds may properly 
be reviewed on writ of certiorari.34 On the other 
hand, a person entitled to the bonds may resort to 
a court of equity to compel delivery,3 5 although, as 
appears in the C J S. title Mandamus § 155, also 38 
C.J. p 760 note S, and 15 CJ. p 630 note 74, the 
county cannot be compelled by mandamus to issue 
its bonds if conditions precedent are not complied 
with 

Proceedings to review the issuance and sale of 
county bonds must be instituted in proper time.®®" 
In actions to determine the validity of certain 
bonds, the owners thereof are necessary parties,37’ 
and holders not parties to the action cannot claim 
the benefit of the judgment in the action as a final 
adjudication of the validity of their bonds,33 but 
original bondholders have been held not to be neces¬ 
sary parties to a proceeding to review a supple¬ 
mental issue where they could secure return of 
their money on surrender of the bonds.33 
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26. Ky—Whitley County v Her¬ 
mann, 92 SW2d 797, 263 Ky 440 

27. IT S —Citizens' Savingrs & Iioan 
Ass'n V. Perry County, Ill, 16 S 
Ct 547, 166 ITS 692, 39 LEld 686 
-^-McClure v. Oxford Tp, Kan, 94 
ITS 429, 24 LKd. 129. 

16 CJ p 627 note 10. 

Where the bonds refer to the 
wrong' statute as the one under 
which they were issued, a purchaser 
is not entitled to rely on their re¬ 
citals as to the regularity of their 
issuance, nor is there any estoppel 
as to the county or the bondholder — 
Clark County v Woodbury, Kan, 187 
P. 412. 109 CCA. 244—Keith Coun¬ 
ty V Citizens' Sav, etc., Ass'n, Neb, 
1X6 P 13, 63 CC.A 625—15 C J. p 
627 note 10 [a] 

2& Pla—Sparks v Pwing, 168 So 
112, 113, 120 Pla 620, citing Ooepus 
jruns. 

HI.—People V MUlard. 139 NB 113, 
307 Ill. 556. 

Miss—Universal Motor Co. v. New¬ 
ton County, 130 So. 791, 158 Miss. 
873, suggestion of error overruled 
1^ So. 827, 158 Miss 873. 

Mont.—Church v. Lincoln County, 46 
P.2d 661, 100 Mont 238. 


Tex—Tom Green County v Moody, 
289 SW 381, 116 Tex 299. 

16 C J p 627 note 12. 

XrregQlaadty In proceedings 
Where the defect in the proceed¬ 
ings is a mere irregularity and does 
not consist of failure to perform an 
6Lct made a condition precedent to 
legality of the proceedings, it may 
be cured by subsequent legislative 
act—^People ex rel Johnson v South¬ 
ern Ry. Co,, 11 NE2d 602, 867 IlL 
889. 

29. S C —^Duke v. Williamsburg Coun¬ 
ty, 21 S C. 414 

sa N C —^Buncombe County v. Payne, 
31 SB 711, 128 NC 432 

31. N C —Graham County v W K 
Terry & Co, 138 S.B 443, 194 N. 
C 22. 

32. Neb.—Brooks v MacLean, 144 N 
W 1067, 95 Neb. 16 

Wis—OECyes v St Croix County, 83 
NW 637, 108 Wis 136 
16 C J. p 630 note 78. 

Bight of taxpayer to enjoin issuance 
of bonds see infra 8 286. 

33. Ill.—Jackson County v. Brush, 
I 77 IlL S$. 


34b Cal—California Northern R Co. 

V. Butte County, 18 Cal 671 
35. U S —Kimball v Mobile County, 
C C Ala, 14 P.Cas No 7,774, 3 Woods 
566, arnrmed 102 ITS 691, 26 LBd. 
238 

3a Trtunsfer to Ixmoceitt holders 

(1) A writ of certiorari to review 
a public sale of a county bond is¬ 
sue will be dismissed where, on ac¬ 
count of the time elapsing since the 
sale, there is a probability, amount¬ 
ing almost to a certainty, that the 
bonds have been disposed of by the 
original purchaser and are in the 
hands of innocent bona fide holderi^. 
—^Mattison v. Bergen Freeholders, N. 
JSup, 94 A, 784—^Newkirk v Bergen 
Freeholders, N.J Sup., 94 A. 784 

(2) In such case a delay of a few 
months may be a long one, in view 
of the negotiable character of the 
bonds—Newkirk v. Bergen Freehold¬ 
ers, supra. 

87. Tex.—^Buie v. Cunmngham, Civ. 
App, 29 SW. 801. 

33. TT.S.—Skinner v. Franklin Coun¬ 
ty. HL, 56 P. 788, 6 CCA. 118. 

39. Ark.—Btahl v. Sibeck, 40 S.WM 
442, 188 Ark. 1148. 
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b. Validation Proceedings under Statute 

Under particular statutory provisions, the validity 
of a proposed bond issue -may be conclusively deter¬ 
mined in a proceeding which may or must be brought 
for that purpose within the time limited, on the hearing 
of ail interested parties and on compliance with the pre¬ 
scribed procedure and proof of the facts necessarily 
requisite to validity of the issue. 

Under statutes m a number of states, the validity 
of a proposed bond issue may be determined by a 
court of competent jurisdiction in a proceeding 
brought for that purpose,and in some jurisdic¬ 
tions bonds may not be lawfully issued until there 
is an adjudication of their validity in such an ac- 
tion.4l The function of the court in such proceed¬ 
ings is only to determine validity; it has no power 
to validate bonds which are for any reason inval¬ 
id,^2 and on the other hand, its afi5rmation of va¬ 


lidity does not command the issuance of the bonds.^® 
Taxpayers and other interested parties may answer 
or intervene in the proceeding, to contest valida¬ 
tion,^'* and a failure to intervene in proceedings 
to validate an onginal bond issue does not preclude 
contest of the validity of a refunding issue on the 
ground of infirmity of the original bonds.^5 

To authorize validation of the bonds, it must ap¬ 
pear that there has been compliance with constitu¬ 
tional and statutory requirements, such as with re¬ 
spect to approval of the issue at public election.**® 
It must also be established that the indebtedness 
sought to be funded or refunded was valid when 
created,**^ that is, it must have been within the con¬ 
stitutional limit of indebtedness,*® it must have rep¬ 
resented proper governmental expenditures,*® and 


40. Fla—state ex reL Conn v. Hen¬ 
derson. 177 So 539, 130 Fla. 288— 
State V Citrus County, 167 So. 4, 
116 Fla 676. 97 ALR. 431. 

Clear mtent of statute is that pro¬ 
posed issue shall not be permitted 
if there is a valid objection there¬ 
to—Lee V Hancock County, 178 So 
790, 181 Miss 847, su^rgestion of er¬ 
ror overruled 179 So, 659, 181 Miss. 
847 

Hature of xiroceedaiig 

Statutory action is In nature of 
proceeding in rem and is adversary 
both in form and substance—Caste- 
vens V Stanly County, 191 SE. 739, 
211 NC 642 

Bffeot of sahseaueat statnta 

The validity of a proceeding for 
validation of a bond issue could not 
be affected by statute where the pro¬ 
ceeding was instituted prior to its 
passage—^Moody v. 3oard of Com’rs 
of Hoads and Revenues of Appling 
County, 113 S E 103, 29 Ga.App 21. 

41. Ky —^Ballard v Adair County, 
104 S W.2d 1100. 268 Ky. 847—Rose 
V Elliott County, 91 S W.2d 60, 262 
Ky 768 

Close soratlay of Issue 

Courts must scrutinize closely pro¬ 
posed bond issues so that safeguards 
' erected by statutes and constitu¬ 
tion are substantially complied with. 
—^Hockley v Carter County, 101 S 
W.2d 928, 267 Ky. 250 

43 , NC—Castevens v Stanly Coun¬ 
ty, 191 SB 739, 211 NC 642. 

48. Fla —State v Citrus County, 168 
So 706, 117 Fla. 792 

44 , pia —State v. Bhllsborough Coun¬ 
ty, 151 So 712, 118 Fla 346. 

State attorney 

In suite to validate bonds, it is du¬ 
ty of state attorney served with 
process carefully to examine petition 
and to present such defenses as he 
deems proper —State v. Sarasota 
County, 169 So. 797, 118 Fla. 629, 


4B. Fla—State V Hillsborough Coun¬ 
ty. 161 So 712, 113 Fla 346. 

4a Ga—^Richter v. Chatham Coun¬ 
ty, 91 S E. 36, 146 Ga 218 
Change of route of highway to de¬ 
feat validity of bonds for road con¬ 
struction should be of sufficiently 
substantial character to defeat pur¬ 
pose expressed in resolution and rati¬ 
fied by election.—^Lewis v. Leon 
County, 107 So. 146, 91 Fla. 118. 

47 . Ky.—Ballard v. Adair County, 
104 S.W.2d 1100, 268 Ky. 347. 
jradgmegDti; sm to TBlidlty of honds 
held proper 

Ky—Stumbo v. Dingus* Adm’x, 97 
SW2d 685, 266 Ky. 673. 
judgment on debts 
To obtain validation of funding 
bonds, the validity of the debts on 
which a judgment has been based 
must be established, the Judgment 
alone being insufficient—Ballard v. 
Adair County, 96 S.W 2d 18, 264 Ky 
490 

Fending an appeal from. Judgment 
against county, court may not hold 
valid bonds funding such judgment 
along with others.—^In re Judgment 
Indebtedness of Coal County, 218 P. 
674. 96 Okl 187. 

Scope of inquiry 

Although the character of expendi¬ 
tures made by county ordinarily 
rests m discretion of fiscal authori¬ 
ties, court must inquire whether of¬ 
ficials have had due regard for 
finances of county, whether expendi¬ 
tures have been made for public pur¬ 
pose, and whether expenditures are 
within limitatiion prescribed by con¬ 
stitution.—Williams V. Taylor Coun¬ 
ty. 118 S.W.2d 526, 274 Kg. 217—Mc- 
Hargrue v Laurel County, 110 S,W. 
2d 419, 270 Ky. 638—Ballard v. Adair 
County, 104 S.'W 2d 1100, 268 Ky. 347. 

DstaUixig speoUlo items 

(1) Specification of items of In¬ 
debtedness covered by bond issue is 
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generally required—^Rose v. Elliott 
County, 91 S W.2d 60, 262 Ky 768— 
Randolph v. Shelby County, 77 S. 
W.2d 961, 267 Ky. 297. 

(2) Evidence offered should be 
more definite than general statement 
that aggregate amounts were and are 
valid, and items should be classified, 
followed by statement of purpose for 
which they collectively were con¬ 
tracted or paid—Stratton v. Jessa¬ 
mine County, 77 SW.2d 966, 267 Ky 
302. 

CommiBsioiis for oolleotixig taxes 

The sherifTs commissions for col¬ 
lecting taxes were properly consider¬ 
ed as a part of county’s general ex¬ 
pense, as against contention that an¬ 
ticipated revenue was the full 
amount of the assessed property 
figured at the full rate—^Hockley v. 
Carter County, 110 SW2d 292, 270 
Ky. 594 

48. Ky—Randolph v. Shelby Coun¬ 
ty. 77 SW.2d 961, 267 Ky 297. 

Order not oontaiiiing adJndlcatioiL 

Court may not valiuate bonds 
where order of Issuance fails to find 
as jurisdictional fact that issue will 
not cause constitutional limit of in¬ 
debtedness to be exceeded—^Brown v 
Board of Sup’rs of Simpson County, 
Miss., 187 Sol 738. 

49. Ky.—^Ballard v Adair County, 

104 S.W.2d 1100, 268 Ky. 347. 

ZhdebtadnesB not exceeding revenue 

County may prove validity of par¬ 
ticular indebtedness proposed to be 
funded by showing that it and coun- 
t 3 r*s other indebtedness did not ex¬ 
ceed revenue and income which coun¬ 
ty provided, or might have provided, 
for year under the constitution; 
but such proof is unnecessary where 
the items were incurred for neces¬ 
sary governmental expense —^Ran¬ 
dolph V Shelby County, 77 S,W.2d 
961, 2S7 Ky. 297. 
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the revenue collected for the particular year must 
likewise have been spent for lawful purposes In 
some jurisdictions, however, ^'he validity of out¬ 
standing obligations and warrants sought to be 
funded by the bond issue cannot be questioned in 
such a proceedingSi except as to jurisdictional mat¬ 
ters not affirmatively adj'udicated by the board in 
its order for the issuance of the bonds.®^ 


General rules of procedure as modified by the 
requirements of the statute prevail in validation 
proceedings, 53 and compliance therewith is gener¬ 
ally necessary as respects venue of the action,54 
necessary parties,55 form and contents of the peti- 
tion56 and the intervention or answer,®'^^ publication 
of notice stating the time and place of the hear¬ 
ing,58 hearing,59 party bearing the burden of 
proof,®® issues,®^ and the nature and weight and 


Szpeaditiueci Imbb than ooHeotLons 
Validity of county warrants issued 
during year when expenditures made 
by county were considerably less 
than its total collections could not 
be Questioned —^Bollard v Adair 
County. 104 S W 2d 1100, 268 Ky 347. 

50. Ky.—Stratton v. ^Tessamme Coun¬ 
ty, 77 S*W*2d 966, 267 Ky 302. 

51. Miss —^Brown v. Board of Sup’rs 
of Simpson County, 187 So, 738, 

Beasoo. for rule 

Permitting such objections to be 
raised in validation proceeding would 
constitute collateral attack on judg¬ 
ment of county board as to validi¬ 
ty of obligations incurred—^Harvey 
V. Covington County, 188 So 463, 161 
Miss 765, followed In Hegwood v 
Board of Sup’rs of Smith County, 140 
So 223. 

52. Miss —^Brown v Board of Sup’rs 
of Simpson County, 187 So 738. 

Whether obUgatioii exceeded debt 
limitation. 

Miss,—^Brown v. Board of Sup’rs of 
Simpson County, supra 

53. Fla—State v. Citrus County, 168 
So 706, 117 Fla. 792 

54. Only court within county of 
sme may determine validity of bonds. 
—Tyson v. McIntosh County, 93 S, 
B. 407, 147 Ga 233 

55. County 

County IS “necessary” and "prop¬ 
er party,” either as plaintiff or de¬ 
fendant, to every action under stat¬ 
ute to secure authorization for is¬ 
suance of county bonds —Shepherd v. 
Standard Motor Co., 92 SW.2d 337, 
263 Ky. 329. 

County Judge 

County judge has no right to insti¬ 
tute action for issuance of county 
bonds—Shepherd v. Standard Motor 
Co„ supra. 

Baming taxpayers in complaint 
The proceeding being one in rem, 
affected taxpayers need not be named 
jn the complaint or personally served 
with summons in order to render the 
statute valid and it is sufficient that 
affected persons receive notice by 
publication —Castevens v Stanly 

County, 191 SB. 739, 211 NC 642, 
56L ZTecessaxy aUegutiootLS 

(1) Petition must allege all ma¬ 
terial facts necessary to validation 
of bonds—^Randolph v Shelby Coun¬ 
ty. 77 S.W.2d 961, 267 Ky. 297. 


(2) Petition need not show that 
legal notice of the date of hearing 
has been published, as this require¬ 
ment IS not operative until after the 
filing of the petition —^Moody v. 
Board of Com’rs of Roads and Reve¬ 
nues of Appling County, 113 SB. 
103, 29 GaApp 21. 

(3) Whether county levied maxi¬ 
mum tax rate for years obligations 
were incurred need not be alleged 
or proved, since fiscal court might 
anticipate revenue based on maxi¬ 
mum rate and expend difference be¬ 
tween what such rate would produce 
and what was produced by lower rate 
actually levied—Stratton v Jessa¬ 
mine County, 77 SW2d 966, 267 Ky. 
302 

(4) Petition alleging change in In¬ 
terest rate from that fixed in reso¬ 
lution calling for bond issue does 
not invalidate proceeding where au¬ 
thority to issue bonds came direct¬ 
ly from statute also conferring au¬ 
thority to fix interest rate—^Jackson 
Lrtitnber Co v. Walton County, 116 So 
771, 95 Fla 632, appeal dismissed 49 
set 338, 73 LEd. 1011 

57. SufflcieiLoy of allegations 

(1) Allegations of answer not con¬ 
stituting proper defense may be 
properly stricken on motion—State 
V. Hillsborough County, 182 So 269, 
132 FISn 832 

(2) Paragraph of intervening peti¬ 
tion alleging that interveners were 
denied privilege of contesting regis¬ 
tration and voters’ lists used in the 
election approving the issue was sub¬ 
ject to demurrer where it did not 
show how or by whom they were de¬ 
nied such rights.^—^Andrews v. Butts 
County, 114 SB 912, 29 GaApp 802 

(3) Intimation respecting alleged 
contemplated illegal application of 
proceeds of county bonds is not per¬ 
tinent, absent anything on face of 
proceedings showing that illegal ap¬ 
plication of funds wsts contemplated 
—^Volusia County v. State, 126 So. 
375, 98 Fla 1166, rehearing denied 
125 So. 813, 98 Fla 1166 

(4) Facts alleged in answer were 
held not to warrant finding that stat¬ 
ute authorizing bond isdue was un¬ 
constitutional as authorizing expendi¬ 
ture for noncounty pitrpose—Jack- 
son Lumber Co v. Walton County. 
116 So 771, 96 Fla 632, appeal dis¬ 
missed 49 set. 888, 73 L Ed. 1011. 
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Amendmext 

Taxpayer may amend objections to 
the issuance of bonds at any time 
prior to final hearing—^Lee v. Han¬ 
cock County, 178 So 790, 181 Miss 
847, suggestion of error overruled 
179 So. 659, 181 Miss. 847. 

58. Xlotioe held sulfioleiLt 

(1) Publication of summons once 
a week for three successive weeks 
constituted sufficient compliance with 
statute—Castevens v Stanly County, 
191 SB 739, 211 NC. 642. 

(2) That hearing is adjourned and 
held on day other than that fixed by 
the required statutory notice does 
not render judgment erroneous for 
want of proper notice of the ad¬ 
journed hearing—Crawley v State, 
102 S B. 898, 150 Ga 86—^Moody v 
Board of Com’rs of Roads and Rev¬ 
enues of Appling County, 113 SB 
103, 29 GaApp 21. 

59. Date of heaarmg 

Order modifying prior order as to 
date to which hearing was continued 
did not render hearing improper 
where parties were all heard on the 
date fixed —^Moody v. Board of 
Com'rs of Roads and Revenues of 
Appling County, supra 
Attendance of srtato attorney 

Failure of state’s bond attorney to 
attend hearing in county bond validate 
tion proceeding did not invalidate 
proceeding—^Harvey v. Covington 
County, 138 So 403, 161 Miss 765. 
followed in Hegwood v Board of 
Sup’rs of Smith County, 140 So. 223 

60. Burden on petitioner for va]id£u 
tion 

(1) To prove all the material facts 
requisite for validation generally. 

Ga—Moody v. Board of Com’rs of 

Roads and Revenues of Appling 
County, 113 SB 103, 29 GaApp 
21 . 

Ky—Ballard v Adair County, 104 S 
W 2d 1100, 268 Ky 347. 

(2) To prove validity of indebted¬ 
ness sought to be funded.—Williams 

V Taylor County, 118 S.W 2d 526, 274 
Ky 217—Jackson County v Madden, 
112 SW2d 986, 271 Ky. 636—Stumbo 

V Dingus’ Adm’x, 97 S W.2d 686, 266 
Ky 673—^Randolph v Shelby County, 
77 S W.2d 961, 267 Ky 297. 

61. Collateral questions ordinarily 
will not be considered in validation 
proceedings—State v Sarasota Coun¬ 
ty, 169 So 797, 118 Fla. 629. 
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sufficiency of the evidence received 

Scope of determination; order, judgment, or de¬ 
cree. The court may make no determination affect¬ 
ing the validity of certain claims where the holders 
thereof are not parties to the proceeding.63 So, 
that part of the issue in question which represents a 
refunding of original bonds, to which substantial 
objection is raised, should not be validated until 
the matter is determined in a proceeding in which 
all interested parties are represented 64 

A judgment validating bonds is authorized only 
when supported by legal evidence.65 The effect of 
a judgment or decree of validation is conclusively 
to establish the validity of the bonds, and thereafter 
they cannot be attacked because of any alleged in¬ 
firmity which was or could have been raised in the 
proceeding,66 such as a lack of authority m the 
county to issue the bonds.67 A provision in the 
decree setting forth such effect in accordance with 
the terms of the statute is not improper.68 How¬ 
ever, the fact that a judgment of validation is void 
for jurisdictional defects does not of itself afford 
ground for enjoming the sale of the bonds.69 a pe¬ 
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tition to vacate or reopen a validating order is prop¬ 
erly dismissed where filed too late.76 

Review of adjudication. Review of a judgment 
or decree of validation must be properly invoked,7i 
and the scope thereof is ordinarily confined to con¬ 
sideration of questions raised for determination.72 
Since an appeal from a decree of validation is a 
step in the cause, the reviewing court acquires 
jurisdiction over all parties to bind them by its de¬ 
termination and It may remand the cause with di¬ 
rections to enter a validating decree on elimination 
of invalid features of the bonds.73 So the review¬ 
ing court will not enter final judgment disapproving 
of the issue because of insufficiency of the evidence 
to justify validation, but will remand the case to 
permit presentation of further evidence.74 Where 
the bond issue is void for failure of the board to 
adjudicate that the constitutional debt limitation 
will not be exceeded, the validation decree will be 
reversed without prejudice to the county’s right to 
pay the indebtedness by the issuance of other bonds 
or in another authorized manner 75 in the absence 
of error, the action of the lower court in validating 
the bonds will, of course, be affiirmed.76 


COUNTIES 


SSAtfeer oot wlttdv. isoiiee 

County bonds could not be issued 
for amount of sreneral funds used to 
pay werrants embraced in judgment 
agamst county, under allegations of 
petition—Shepherd v. Standard Mo¬ 
tor Co , 92 S W 2d 837, 263 Ky 829 
€ 2 . /AdaniseibUlty 

Issues of county newspaper pub¬ 
lishing official notices were held ad¬ 
missible to show required statutory 
publication of the notice of election 
—Moody V Board of Com’rs of Roads 
and Revenues of Appling County, 113 
S E 103. 29 Ga App. 21. 

Probative value 

Original consolidation sheet show¬ 
ing numbei of votes cast for and 
against bonds is without probative 
value to show the total number of 
registered voters and the requisite 
majority thereof as having voted for 
the bonds, in absence of other evi¬ 
dence—^Moody V Board of Com'rs of 
Roads and Revenues of Appling 
County, supra 
Evidenoe held Insuillclaiit 

(1) To warrant validation of pro¬ 
posed issue generally.—Hockley v 
Carter County, 101 S.W 2d 928, 267 
Ky. 250—Randolph v Shelby Coun¬ 
ty. 77 SW2d 961, 257 Ky 297. 

(2) As to proof of nature and pro¬ 
priety of indebtedness sought to be 
funded generally—Jackson County v 
Madden, 112 SW.2d 986, 271 Ky 535 
—Rose V Elliott County, 91 S W 2d 
60, 262 Ky 768 

(3) As to proof of particular items 
of indebtedness—Jackson County v 

20 0J.S-76 


Madden, supra—^Ballard v Adair: 
County, 104 S.W 2d 1100, 268 ICy j 
347 

Bvldeiace held sofllolent to author¬ 
ize judgment validating bonds — 
Shearin v Ballard County, 103 S W. 
2d 292, 267 Ky 737 
03. Ky —^Ex parte Marshall Fiscal 
Court, 96 SW.2d 33, 264 Ky 660 
The vahdity of an original ootlxl. 
ty laaae could not be determined in a 
proceeding to validate a refunding is¬ 
sue where parties holding the orig¬ 
inal bonds were not parties —State 
V Hillsborough County, 161 So 712, 
113 Fla 345 

04. Fla —State v. Hillsborough Coun¬ 
ty, 161 So 712, 113 Fla 346 

65 , Ga—^Richter v. Chatham Coun¬ 
ty, 91 SB 36, 146 Ga, 218 

eOu Fla—State ex rel Gillespie v. 
Bay County, 161 So 10, 112 Fla, 
687 

Matter precluded from attack 

That county highway bonds are 
void as issued in violation of con¬ 
stitutional provision, prohibiting leg¬ 
islature from authorizing county to 
appropriate money for or loan its 
credit to any corporation, associa¬ 
tion, institution or individual—State 
ex rel Conn v Henderson, 177 So 
539, 130 Fla 288 

67. Miss —^Parker v Board of Supers 
of Grenada County, 88 So 172, 125 
Miss 617 

68. Fla—Lewis v Leon County, 107 
So 146, 91 Fla 118 
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09. Ga—Tyson v McIntosh County, 
93 S E 407, 147 Ga 233. 

TO. Ga—Ballard v Morgan County, 
100 SB 763, 24 Ga App 371 

71. Petition, for review 3\eld defec- 
tiv© 

A petition to set aside a judgment 
validating a bond issue on the ground 
that it was obtained by fraud is de¬ 
fective where it fails to allege facts 
sufficient to constitute fraud and 
fails sufficiently to allege a legal de¬ 
fense to the validation proceedings.— 
Swicord V. Qiady County, 101 S.B. 
395, 24 GaApp 522 

72. Failnro to cross appec^ 

On appeal from judgment approv¬ 
ing a proposed issue, the xe vie wing 
court will confine its investlgration to 
the propriety of the judgment so far 
as It approved the issue, where the 
county prosecuted no cross appeal 
from the refusal to approve the full 
amount of the proposed issue — 
Hockley v Carter County, 110 S W 2a 
292, 270 Ky. 694. 

73- Fla—State v Citrus County, 158 
So 705, 117 Fla 792 
Decree conformhig to maaidate is 
properly affirmed.—State v Citrus 
County, supra 

74k Ky—Randolph v Shelby Coun¬ 
ty, 77 SW.2d 961. 257 Ky. 297— 
Stratton v. Jessamine County, 77 
S W 2d 966, 267 Ky. 302. 

75. Mias —Brown v. Board of Supers 
of Simpson County, 187 So. 738 

7a. Miss —Tonsmeire v. Board of 
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Time within which contest must be made Under 
some statutes or constitutional provisions, the va¬ 
lidity of county bonds may not be attacked unless 
the question is raised within a specified time, and 
thereafter the courts are without power to pass on 
such question 77 A statute limiting the lime with¬ 
in which suits questioning the validity of bond or¬ 
ders might be instituted, however, has been held not 
to extend to matters in conflict with the constitu- 
tion.78 

§ 273. Construction and Operation 

County bonds are subject to statutory provisions 
which become part of the bond contract, and generally 
they are considered direct and general obligations of 
the county which partake of the characteristics of nego¬ 
tiable instruments, but where issued without authority 
for a valid debt they are merely evidence of the debt. 

Statutes authorizing the issuance and sale of 
county bonds, 7S or generally providing for the col¬ 
lection of taxes to make pa 3 mient of principal and 
interest,^® must be read into the bond contract and 
measure the rights of bondholders and of the coun¬ 
ty- County bonds are generally construed to be the 
direct and general obligations of the county issuing 
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them;8i and a pledge of full faith and credit of the 
county IS an acknowledgment that the county will 
use all Its resources to effect payment.82 Under 
some statutes, however, bonds issued for certain im¬ 
provements are ps^yable solely out of assessments 
on the property benefited and are not obligations of 
the county at large.83 Refunding bonds are in legal 
effect authorized projections into the future of the 
original contractual obligations represented by the 
bonds so refunded, and the original obligations are 
not extinguished by, but are merged into, the re¬ 
funding bonds 84 

Although there is authority apparently to the con¬ 
trary, 8 6 as a general rule, county bonds issued to 
the obligee or to bearer possess all the elements of 
commercial paper, and are subj'ect to all the rules 
pertaining thereto,86 except where their form or 
their terms indicate that the characteristics of ne¬ 
gotiable instruments are lacking.87 Generally their 
holders are entitled to all the rights, the privileges, 
and the immunities attaching to negotiable instru- 
ments,88 and m the hands of innocent holders for 
value before maturity such bonds are neither sub¬ 
ject to antecedent or adverse equities,89 nor invah- 


Sup*rs of Harrison County, 186 So 
636 

77. I^a.—^Lapoyronnie v. Police Jury 
of Parish of Jefferson, 189 So 132, 
192 lia. 776—^McGufHe v Police 
Jury of* Catahoula Parish, 163 So 
841, 183 La 391—Charles Webster 
Realty Co v. Police Jury of Parish 
of Washingrton, 128 So. 516, 170 
La 562 

AmouLt of IndebtsdiiMUi 

Where no person brought suit to 
review finding in proceedings to is¬ 
sue county bonds, it beoame conclu- 
stve of total amount of indebtedness 
and was res Judicata,—Stahl v. Si- 
beck, 40 SW2d 442, 183 Ark 1143 
Bond or fliiuw oe will be deemed 
valid on failure to test validity with¬ 
in thirty days as required by stat¬ 
ute—^Kirby v Board of Comers for 
Person County, 162 S.E. 165, 198 N.C. 
440. 

78. N C —Sessions v. Columbus Coun¬ 
ty, 200 SH 418, 214 NC 634. 

79. Ariz.—Miners & Merchants Bank 
V. Herron, 47 P 2d 430, 46 Ariz. 71. 

in bonds that they were is¬ 
sued pursuant to statute constitutes 
notice to every one dealing in the 
bonds of the statute and its require¬ 
ments.—^Richmond Trust Co. v 
Charlotte County, D C.Pla., 800 P. 
121 , reversed on other grounds, C C 
A, 12 F.2d 62. 

80. TT.S,—^Moore v. Branch, D.C Fla, 
6 F.Supp 1011. 

81. Ala.—Doody v. State ex reL Mo¬ 


bile County, 171 So. 604, 233 Ala 
267. 

15 C.J p 627 note 16. 

Construction or presumptions m fa¬ 
vor of validity see supra § 267 
BrovUion that oonaty designate 

fond from which bonds should be 
payable does not affect status of 
bonds as general obligations of coun¬ 
ty where tax supplying fund was 
levied over entire county—^Doody v. 
State ex rel. Mobile County, suprcL 

82. Fla —State v Citrus County, 
167 So. 4, 116 Fla. 676, 97 ALR 
481. 

83. U S —^Flrst Nat. Bank v Obion 
County, D C Tenn., 3 F.2d 623 

Cal.—San Diego County v. Childs, 
17 P 2d 734, 217 Cal. 109. 

16 C J. p 627 note 17. 

ViUrUthoxlBed recitals in bonds 

that they are county obligations does 
not change text rule since purchas¬ 
ers of bonds are chargeable with 
notice of the statutory limitation — 
First Nat Bank v Obion County, D 
C Tenn, 3 F 2d 623 
Faymeat from other ooimty fimds 
Statute making bonds payable out 
of special improvement fund derived 
from assessments on benefited prop¬ 
erty does not make such bonds gen¬ 
eral obligation of county notwith¬ 
standing other provisions that if 
special fund is insufficient to pay 
princii>al and interest, payment may 
be made from other county funds, 
where the road fund is obligated to 
make reimbursement —^Hardin v 
Klickitat County, 203 P. 888, 116 1 
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Wash. 389, reversing 197 P. 644, 115 
Wash 889 

8 A. Fla—^Bay County v State, 157 
So, 1, 116 Fla 666—State ex rel 
Pinellas County v. Sholtz, 166 So 
786, 116 Fla 661. 

85. Pa —^Diamond v. Lawrence 

County, 37 Pa. 363, 78 Am.D. 429. 

8 a Fla—^Marshall v. State, 102 So 
650, 88 Fla 829. 

Tex—Lasater v. Lopez, 217 SW. 378, 
110 Tex. 179, afllrming, Civ.App,, 
202 SW 1039 

15 C J, p 627 note 19. 

Special fund 

Authority to levy specified tax to 
pay bonds does not render them non- 
negotiable as payable only out of a 
particular fund —Commissioners of 
Cleveland County v Citizens* Nat 
Bank of Gastonia, 72 S H 996, 167 N 
C. 191. 

87- US—Washington County v 
Williams, Neb, 111 F. 801, 49 C 
CA. 621. 

Ind,—Hirsch v. Braun, 63 NB. 1082, 
163 Ind 247. 

16 C J. p 627 note 18. 

sa Ky —Citizens* State Bank of 
Greenup v Johnson County, 207 
S.W 8, 182 Ky 631 
15 C.J p 627 note 21 
Presumption that holder is one m 
due course see infra § 278 

89. Miss —^Beiser v. Supervisor's 
Dist No 2 of Smith County, 75 So 
594, 114 Miss 842. 

15 C.J p 62*1 note 22. 
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dated by mere irregularities, not going to the power 
to issue the same 90 ^ purchaser or holder of such 
bonds who has notice of irregularities or infirmities, 
or who is in possession of facts sufficient to put him 
on inquiry, is not, however, entitled to such immuni¬ 
ties, but takes subject to such irregularities or in¬ 
firmities 91 

Where bonds are issued without authority for a 
valid county debt, they are merely evidence of the 
debt,92 and at least in some states become simply 
interest bearing warrants.93 

§ 274. Registration 

If required by statute, bonds must be registered with 
the proper officer in order to complete their valid issu¬ 
ance. 

Where so provided by statute, registration of the 
bonds with the proper officer is required to complete 
their valid issuance,94 and, as is stated supra § 269, 
an issue failing to comply with this requirement is 
invalid. Registration is properly refused where the 
bonds contain provisions which are contrary to the 
plain letter of the statutes,95 or where the officer is 
not furnished evidence showing that all the condi¬ 
tions of the laws have been complied with in their 


issuance.9® However, registration may not be re¬ 
fused because of irregularities at the election ap¬ 
proving the issue where no provision exists for the 
contesting of such election.97 In the event that the 
statute does not prescribe what the registration shall 
contain, an erroneous description in the registration 
of the payee does not invalidate the bonds.98 

§ 275. Sale and Transfer 

If 80 authorized by statute, the county board may 
sell county bonds In such manner and at such time as 
It deems proper, subject to compliance with statutory 
regulations, such as with respect to sale at not less than 
par; a contract of sale of bonds may in some circum¬ 
stances be modified for a sufficient consideration, and it 
may be enforced if all conditions have been fulfilled, but 
not otherwise. 

A state legislature may, in connection with the 
grant of authority to a county to issue bonds, also 
authorize it to sell such bonds in order to carry out 
the purpose of the issue,99 and may further require 
such sale to be at the highest price obtainable;^ 
and a sale of bonds under proper authority is valid 
where the issuance of the bonds and the terms of 
the sale are in compliance with constitutional and 
statutory requirements but the power conferred 


PaymeiLt of aooraed laterest 
Where county issued bonds, paya¬ 
ble to bearer, and bonds were de¬ 
livered to bidder therefor, without 
payment of accrued interest, with re¬ 
ceipt acknowledging payment and 
certificate of regularity, county was 
liable to bona fide purchaser for ac¬ 
crued interest due on the bonds — 
Beiser v Supervisor's Dist. No. 2 of 
Smith County, supra. 

90. ITS—^Moultrie County v. Fair- 
field, Ill, 105 US 370, 36 LEd. 
946—Macon County v Shores, M-o, 
97 U.S 272, 24 LEd 889—^Warren 
County V. Marcy, Ill, 97 U^ 96, 
24 LEd. 977—Mercer County v 
Hackett, Pa, 1 Wall 83, 17 LEd 
648—^Rees v. Olmsted, Ohio, 186 
F 296, 68 CCA 60. 

Ohio —State ex rel. Thrailkill v Am¬ 
lin, 1 Ohio N P.,N S , 617 
Tenn —Tennessee Bleotnc Power 

Co. V Mayor and Aldermen of 
Town of Fayetteville, 114 S W 2d 
811, 814, 173 Tenn 111, citing Cor¬ 
pus Juris. 

16 C J P 627 note 23. 

Beoelpt of money by county 
A bond issue effected in an un¬ 
authorized form or manner may nev¬ 
ertheless be recovered on where the 
county received the money and bene¬ 
ficially applied it to authorized ob¬ 
jects—Kruesel v. CoUm, 16 P2d 442, 
170 Wash. 233. 

91. US—^Bates County v Winters, 
Mo, 97 U.S. 88, 24 L Ed. 983. 


La—Johnson v. Butler, 81 La Ann. 
770. 

15 0 «r. p 6'28 note 24. 

BCatters affording notice 

(1) Fact that all coupons were at¬ 
tached to county bonds was a cir¬ 
cumstance of suspicion sufficient to 
put purchaser on guard—St Paul 
First Nat. Bank v. Scott County, 14 
Minn. 77, 100 Am D 194 

(2) Where county bonds issued in 
aid of a railroad recite an order of 
the county court directing their issu¬ 
ance to one railroad company while 
the bonds are made payable to an¬ 
other railroad company with which 
the former company has been con¬ 
solidated, the bonds are invalid on 
their face,—^Bates County v Winters, 
Mo, 97 US. 83, 24 LEd. 933. 

Notice held not shown 

Ky —Citizens' State Bank of Greenup 
V. Johnson County, 207 SW. 8, 182 
Ky. 681. 

92. Ky—^McCrocklin v. Nelson 

County Fiscal Ct., 192 SW. 494, 
174 Ky. 308 

93. Ky —^McCrocklin v- Nelson 

County Fiscal Ct., supra. 

94 . U.S —Frank v. Butler County, 
Neb., 139 F 119, 71 CCA. 671. 

m. —^Melvin V. Lisenby, 72 Ill. 68, 
22 Am K, 141, 

Okl —Territory v. Hopkins, 59 P. 

976, 9 Okl 133 
15 C J p 623 note 78. 

95 . Mo—State v. Gordon, 188 SW. 
160, 268 Mo. 713. 
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96. Mo—State v. Gordon, 188 SW. 
88 , 268 Mo. 821. 

97 . Mo—State ex rel Kay County 
V Hackmann, 245 SW. 554, 296 
Mo. 417. 

9& Tex—^Hardman County v. Foard 
County, 47 S.W. 30, 686, 19 Tex 
CivApp. 212. 

99. Ala.—^Alabama, etc, H Co v 
Reed, 27 So 19, 124 Ala. 268 

Ky—^Bonta v. Mercer County Fiscal 
Ct, 137 SW. 1084, 144 Ky. 241. 
Statute not repealed 

Statute authorizing appointment 
of commissioners by fiscal court to 
handle funds to he derived from sale 
of bonds was not repealed by sub¬ 
sequent statute.—Rentz v. Campbell 
County, 84 S.W 2d 44, 260 Ky. 242 

1 . Ala—Williams v Butler County, 
26 So. 346, 123 Ala 432. 

2 . Ark—Lucas v. Reynolds, 272 S 
W. 663, 168 Ark 1084. 

Semiannual Interest payments 
Contract with purchaser of bonds 
for payment of interest semiannually 
commencing on sale of bonds does 
not violate statute providing for 
specific future maturity date of prm- 
cipal.—^Lucas v. Reynolds, supra 
Batoessive Indebtedness 

Contract for sale of bonds is not 
in excess of ascertained indebtedness 
of county, where bonds are issued in 
contemplation of conversion into 
bonds bearing a lower interest rate, 
and when so converted are equivalent 
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by statute on county authorities to subscribe for 
stock in a railroad company and to issue bonds 
therefor does not by implication authorize the sell¬ 
ing of such bonds and the employing of the money 
to pay for the subscription 8 Under some statutes, 
the county commissioners may not sell bonds issued 
to fund certain indebtedness but must issue the 
bonds to the creditors involved.4= 

While the issuing body ordinarily has power to 
determine the manner and methods to be adopted 
in order to effect a sale of county bonds,® there 
should be a substantial compliance with statutory 
requirements as to notice of sale,® sale by the proper 
ofl&cials,7 and, as is subsequently stated in this sec¬ 
tion, requirements that bonds shall not be sold for 
less than par. Unless restricted by the legislature, 
the county board may expend a reasonable portion 
of the proceeds of a bond issue to pay the necessary 
expenses of preparing, printing, and selling the 
bonds hence it may agree to pay a broker a rea¬ 
sonable sum for his assistance in effecting the 
sale,® and, where it has plenary power with regard 
to the sale, it may allow the purchaser compensation 


for his services and expenses in preparing and ap¬ 
proving the bonds,10 but compensation may not be 
validly granted for the performance of services 
properly the duty of a county ofiicer.il 

The time of sale is within the reasonable discre¬ 
tion of the proper county authorities under some 
statutes ,18 and they may determine when and un¬ 
der what conditions it is no longer reasonably pos¬ 
sible to dispose of bonds for cash at par m ac¬ 
cordance with the requirements of the statute 13 
Some statutes authorizing the issuance and sale 
of road bonds do not make the determination of the 
roads to be constructed and maintained,i^ nor the 
adoption of plans and specifications,!® conditions 
precedent to the sale of the bonds. 

Where so authorized by statute, bonds may be 
disposed of by private rather than public sale,i® 
and the bonds may be sold to contractors for the 
public works for the construction of which the 
bonds are issued 17 If a public sale is had, all bid¬ 
ders must be on a basis of equality i® If bonds are 
issued in denominations required by law, they may 
be advertised and sold in larger denominations i® 


to indebtedness to be discharged 
—Lucas V. Reynolds, supra 
Deposit of proceeds 
A sale of bonds is not Invalidated 
by agreement of the county commis¬ 
sioners to deposit the proceeds with¬ 
out interest though the statute im¬ 
posed the duty to deposit money at 
interest.—^Whitehead v. Clark, 244 S. 
W. 479, 146 Tenn 660 
3. Ky.—^Daviess County Ct v How¬ 
ard, 13 Bush 101 

WVa—^Neale v Wood County, 27 S 
B 870, 43 W.Va 90. 

4k. Okl—^News-Dispatch Printing & 
Audit Co V. Board of Com’rs of 
Rogers County, 266 P. 437, 130 Okl. 
152—^Honnold v Board of Com’rs of 
Carter County, 177 P. 71, 71 Okl. 
71 

5. Tex —Jackson v. McAllister, Civ. 
App . 196 S W 671 

6. Wash—^Kruesel v Collin, 16 P 2d 
442, 170 Wash. 233 

16 C J. p 628 note 30 
ITotlca of sale held snffloient 

(1) Generally—Board of Com’rs of 
Surry County v Wachovia Bank & 
Trust Co., 100 SB 421. 178 N C. 
170. 

(2) Where a meeting at which bids 
were to be received and accepted 
was properly advertised the board 
could adjourn over to another day 
m the near future to complete such 
business.—Guire v. Board of Com’rs 
for Caldwell County, 100 S B 141, 178 
NC. 39 

(3) Substantial compliance with 
statute IS sufflcient where publication 


accomplished purpose of notice and 
no prejudice is shown—Kruesel v 
Collin, 16 P2d 442, 170 Wash 233. 

Where statutory proviBion is not 
mandatory, lack of proper notice is 
immaterial to validity of sale.— 
Board of Com’rs of Surry County v 
Wachovia Bank & Trust Co, 100 S 
B 421, 178 N C 170, 

7- Cal—^Mack v. Jastro, 58 P. 372, 
126 Cal 180 

Okl—Theis V Beaver County, 97 P 
973, 22 Okl 333 

Tex.—Jones v Veltmann, Civ App, 
171 S.W. 287. 

15 C J p 628 note 31. 

8. Ky—Duif V Knott County, 36 S 
W2d 870, 238 Ky. 71 

Allooation of expenses 

Under particular statutes, proceeds 
of bonds could be charged with cost 
of advertising sale but not with 
amount paid broker for selling bonds, 
although latter expense could be 
paid out of general fund.—^Maxey v. 
Board of Sup’rs of Yuma County, 
172 P 286, 19 Ariz 488 

9. Ky—Duif V Knott County, 36 
SW2d 870, 238 Ky. 71—Crick v. 
Rash. 229 S.W 63, 190 Ky 820 
Agent 1b entitled to agreed oom^ 

mission although sale of bonds re¬ 
sulted from efforts prior to his em¬ 
ployment by county.—In re Board 
of Com’rs of Cook County, 177 NW 
1018, 146 Minn 103. 

10. Ark —Creek County v. Speer, 
187 SW 316, 124 Ark 337 

11. Okl.—^Honnold v. Board of 
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Com'rs of Carter County, 177 P 
71, 71 Okl 71. 

12. Ky—^Toung v. Fiscal Court of 
Trimble County, 227 SW 1009, 
190 Ky 604 

Miss—^Baird v. Phipps, 66 So 777, 
108 Miss. 308. 

County may dispose of bonds imme- 
dlately after approving election 
Tenn—^Tennessee Electric Power Co 
V Mayor and Aldermen of Town 
of Fayetteville. 114 S.W.2d 811, 173 
Tenn. 111. 

13. Tex,—Jackson v. McAllister, 
Civ App. 196 SW 671. 

14. Miss—Baird v Phipps, 66 So 
777, 103 Miss 308 

m 

19. Miss —Baird v. Phipps, supra 

16. N J.—^Darling v. Board of 
Chosen Freeholders of Hudson 
County, Sup., 107 A 864. 

Issue held ‘‘temporary bonds” 
within statute permitting such bonds 
to be sold privately —Darling v 
Board of Chosen Freeholders of Hud¬ 
son County, supra 
Variance from advertised proposal 
Under statute authorizing private 
sale if no bid is received on pub¬ 
licly advertised sale, private sale 
may vary in some details from the 
advertised proposal—^Doody v State 
ex rel Mobile County, 171 So 504, 
283 Ala 287. 

17. Tex.—Ogg V. Dies, Civ App., 176 
SW 688. 

18. Ky—^Duff V Knott County, 86 
S W 2d 870, 238 Ky. 71 

19. Ohio—State ex rel Thrailk/11 v. 
Amlin. 1 Ohio N.P.NS., 617. 
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Ordinarily, payment for the bonds must be made in 
actual money,20 and the county depository is not au¬ 
thorized to take as payment individual notes of its 
officers held by the purchaser,21- but a check drawn 
to the order of the county treasurer, or to the coun¬ 
ty depository, and deposited to the county’s credit 
will be treated as payment if actually honored and 

paid.22 

While a county has no authonty to enter into an 
executory contract for the sale of bonds which it is 
not then authorized to issue,23 it may, unless re¬ 
stricted by statute, contract for the sale of bonds 
authorizedly issued,24: and it may modify such con¬ 
tract while It remains executory where the modifi¬ 
cation is supported by a consideration.25 So, where 
the county has defaulted on its original contract, 
the county board may enter into a second contract 
embodying terms different from those of the first 26 
Although it has been held that in the absence of 
constitutional or statutory restriction the county 
may release a purchaser of its bonds from a portion 
of the consideration,27 other authority holds that 
the county may not without consideration change 
the contract of sale by increasing the rate of in¬ 
terest upon the bonds or permit an exchange of 
bonds to achieve this purpose.28 

Where an offer to purchase bonds is made sub¬ 
ject to certain conditions, no obligation of payment 
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arises until fulfillment of the conditions 29 So, 
where a bid has been made on condition of approval 
of an attorney as to the legality of the issue, the 
purchaser is entitled to refuse to take the bonds 
even though the attorney’s opinion disapproving 
the issue is erroneous 30 However, in the absence 
of agreement, conditaons cannot be engrafted on to 
an unconditional contract.3i A purchaser may not 
reject bonds because of a provision therein which 
did not invalidate the bonds and of which it had 
notice at the time of agreement 32 Neither can 
the contract be repudiated because the legislature 
has divided the county.®3 A deposit posted to guar¬ 
antee completion of the purchase of the bonds can¬ 
not be recovered from the county where no justifi¬ 
cation exists for not taking the bonds,®^ or where 
no attempt is made to rescind the bid> and return of 
the deposit is not demanded, prior to the time the 
county cures defects m the issue.35 

Under some statutes providing for county refund¬ 
ing bonds, the original bonds must be surrendered 
and canceled, and they should not be placed in 
escrow pending payment of refunding bonds.®® 
In the absence of a statute to the contrary, the pur¬ 
chaser of the original bonds may also purchase the 
refunding issue.37 

A purchaser of county bonds, on selling them to 
another, impliedly warrants title and genuineness 


20- Miss—United States Fidelity & 
Guaranty Co v First State Bank, 
76 So 747, 116 Miss. 289 
21. Miss—United States Fidelity & 
Guaranty Co v First State Bank, 
supra. 

32. Miss—United States Fidelity & 
Guaranty Co v First State Bank, 
supra 

15 CJ p 629 note 46 

33. Ga—^Robinson-Humphrey Go, v 
Wilcox County, 68 S B 644, 129 
Ga. 104, 

84. Ala—^New Farley Nat Bank v 
Montgomery County, 85 So. 31, 17 
AlaApp 297 
Contract lield skown 
Duly accepted proposal to take 
bonds and acts pursuant thereto con¬ 
stituted contract between parties, 
time held not intended to be of the 
essence of such contract —Honnold v 
Board of Com’rs of Carter County, 
177 P 71, 71 Okl 71 
Consideration 

Under statutes which provide that 
a proposition for railroad aid bonds 
shall be obligatory on both parties 
when accepted by the municipality, 
and that the bonds shall be deposited 
in escrow and shall not be delivered 
until the road is completed and in 
operation, the issuing of shares of 


Its stock by a railroad company and 
depositing the same in escrow, and 
its agreement to construct a railroad 
in sections indicated in its proposal, 

15 a good consideration for issuing 
and agreeing to pay the bonds so 
deposited —Crogster v Bayfield 
County, 74 NW 636, 77 N.W. 167, 99 
Wis 1 

85. Ala—^New Farley Nat. Bank v 
Montgomery County, 86 So 31, 17 
Ala App 297. 

8ai Ark.—Creek County v Speer, 
187 SW. 316, 124 Ark 837 

16 C J p 629 note 61 

27. Ala—^New Farley Nat Bank v 
Montgomery County, 85 So 31, 17 
Ala App 297. 

28. Ky —^Riddell v Boone County, 
208 SW. 323, 183 Ky. 77. 

29. Tex.—Sutton County v Se¬ 
curity Trust Co, Civ App., 61 S. 
W 2d 862, error refused 

Ibegal IssnaaLco 

County may not recover for breach 
of contract of purchase where it has 
not complied with condition of ofiCer 
that issue be approved by attorney 
general and has indicated unwilling¬ 
ness to comply with comdition that 
purchase price be deposited with 
designated depositary—Sutton Coun¬ 
ty V Security Trust Co, supra. 
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30. N C —W. L Slayton & Co. v 
Board of Com’rs of Cabarrus Coun¬ 
ty, 120 SB. 462, 186 NC 690 

£a action, to recover deposit posted 
with bid, a defense that the opinion 
of plaintiff’s attorney as to the in¬ 
validity of the bonds was fraudulent 
must be pleaded with sufficient defi¬ 
niteness to raise the issue, under 
the evidence, such fraud was not 
shown —^W. Ij Slayton & Co. v. 
Board of Com’rs of Cabarrus Coun¬ 
ty, supra. 

31. Mich—^Pinn v. Bay County, 132 
N.W. 658, 167 Mich. 166 

32. N C —Hoad Com’rs of Ashe 
County V Bstnk of Ashe, 107 SB 
245, 181 NC 347 

33. Mich —^Pinn v Bay County, 
132 NW 568, 167 Mich 166 

34. US —Stacy & Braun v Parish 
of Natchitoches, La., 269 F 212, 
170 CCA 280. 

35. N C —Caldwell County v George, 
97 SB. 607, 176 N C. 602 

36. Ark —Talkmgton v Turnbow, 
83 SW2d 71, 190 Ark. 1138 

37- Mo —State ex rel Wayne Qoun- 
i ty V. Backmann, 199 SW 890, 272 
Mo. 600. 
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and is liable on his warranty^^ when a breach is 
shown,39 but a subsequent purchaser cannot, by 
erasures and the filling up of blanks, convert a reg¬ 
istered into a negotiable bond On a breach of 
contract to sell and to deliver county bonds, the 
measure of damages is the difference between the 
agreed price and the market price thereof 

Rquiring scle at not less than pgr. Compliance 
must be had with statutory requirements that bonds 
shall not be sold for less than par^^ or par and ac¬ 
crued interest.Such provisions refer to the sell¬ 
ing price of the bonds and do not preclude a deduc¬ 
tion for reasonable expense incurred in preparing, 
issuing, and selling the bonds,^^ but the statute may 
not be evaded by constituting the buyer an agent of 
the county and allowing him a certain sum for serv¬ 
ices in connection with the sale If bonds are 
sold at less than par in violation of law, the county 
may affirm the transaction and recover the amount 
of the discount from the buyer and others partici¬ 
pating with him in the transaction However, the 
legislature, in the absence of constitutional re¬ 
strictions, may legalize and validate a prior sale of 
bonds at less than par.^^ Further, a sale at a dis¬ 


count is expressly permitted by statute in some ju¬ 
risdictions and it has been held that in the ab¬ 
sence of statutory prohibition, the county has power 
to sell Its bonds for less than par, if the sale is made 
on the best terms obtainable ^9 

According to some decisions a limitation imposed 
by statute that bonds issued by counties in payment 
of subscriptions to railroads shall not be sold by the 
company at less than par, after it has taken them 
m payment of the subscription, has no meaning oth¬ 
er than that it shall not so sell them at the expense 
of the county ,50 and the fact that the company 
does sell or pay out the bonds for less than par will 
not affect the right of the holder of such bonds and 
coupons to recover the principal and interest at 
par.5l According to other decisions, the county is 
entitled, on a sale of the bonds by the company at 
less than par, to rescind the bonds on the ground 
of fraud,52 and to a return of the bonds remaining 
in the hands of the company, and to be paid the par 
value of those disposed of;®® or the county may, 
by a proceeding in equity, compel the holder to re¬ 
ceive in satisfaction of such bonds the sum paid by 
the first purchaser with interest thereon.®^ 


38. Oftrl;aliLt 3 r of loss on othev 

gXOTOkCLB 

In a sale of cocinty railroad aid 
bonds without Qualification, the seller 
will be held liable to the buyer for 
the amount paid therefor by reason 
of the breach of his implied war¬ 
ranty of title and g-enumeness, even 
though, had the bonds been as war¬ 
ranted, the buyer would have lost 
them owing to their invalidity, for 
which the seller was not liable — 
Richardson v Marshall County, 46 
S W 440, 100 Tenn 346. 

39 , Ky—^Maze v. Owingsville Bank¬ 
ing Co., 63 S W 428, 23 Ky.L. 674. 

16 C J p 629 note 53. 

40 , xTS—Cronin v. Patrick County, 
CeVa, 89 F 79 

41. Tenn.—^Feder v. Gass, Ch, 69 S 
W. 175 

16 C J p 629 note 65 

43. Ind—State v Sonderman, 141 
N.B 267, 80 IndApp. 443 
16 C J p 628 note 32. 

43. Tex—.Ogg V Dies, CivApp, 176 
S.W. 638. 

BeanfrenLent U xnaadatory and 
cannot be evaded 

Ky—Duif V Knott County, 36 SW 
2d 870, 238 Ky 71 

Tex—Stephens County v. H C. Burt 
& Co., Civ.App., 19 S.W 2d 951, er¬ 
ror dismissed. 

44. Ky—^Duff v Knott County, 36 
SW.2d 870, 238 Ky. 71—Crick v 
Bash. 229 S.W 63, 190 Ky. 820 

Minn.—In re Board of Com'rs of 
Cook County, 177 N.W. 1013, 146 
Minn. 108. 


Trader statute anthorixlag deduotioa 
for expenses 

Ala—Doody v State ex rel. Mobile 
County, 171 So 604, 233 Ala 287. 

45. Ky.—Duff V. Knott County, 36 
S.W.2d 870, 238 Ky 71 
Wash—Hunt v Fawcett, 36 P. 318, 
8 Wash 396 

JXo liability oa implied contract 
to pay reasonable value of services 
—^Duff V Knott County, 36 SW2d 
870. 238 Ky 71. 

Xa ICiiaLesota 

(1) The text rule has been held to 
prevail —^Koochiching County v. 
Elder, 176 NW 195, 145 Minn 77. 

(2) It was also held, however, that 
the mere agrreement to pay a com¬ 
mission to a broker contracting for 
the sale of bonds did not as a mat¬ 
ter of law establish evasion of the 
statutory requirement. — State v 
West Duluth Land Co, 78 NW 116, 
76 Minn. 456 

48. Ky—^Duff v, Knott County, 36 S 
W 2d 870, 238 Ky 71 
Minn.—^Koochiching County v Elder, 
176 NW. 196, 146 Minn 77. 
nsoal agent’s fee 
County was entitled to accounting 
for fiscal agent's fee paid indirectly 
to purchaser of county bonds, where 
deduction of such fee would consti¬ 
tute sale of bonds below par—Tay¬ 
lor v. State, 55 SW2d 83, 186 Ark 
648 

XjL action to recover discount, evi¬ 
dence showing relation of partici¬ 
pants in transaction is admissible 
and instructlen that one acting to¬ 
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gether with buyer is liable for the 
full amount of the discount is prop¬ 
er —^Koochiching County v. Elder, 
176 NW 196, 146 Mmn 77. 

47. Ind —State v. Sonderman, 141 
NB 267, 80 IndApp 443. 

Validating act should be liberally 
construed 

Ind—State v Sonderman, supra 

48. U S.—^Lawrence County v. Jew¬ 
ell, SD., 100 F 905, 41 CCA. 109 

Bepeal of statute 

Statute permitting certain counties 
to sell bonds at discount was held 
not to be repealed by subsequent 
statute —^Board of Revenue of Jeffer¬ 
son County V Hewitt, 90 So 781, 206 
Ala. 406 

49. Kan—^Rowland v. Deck, 196 P 
868, 108 Kan. 440 

Prohibition cannot be implied from 
statutory provisions fixing maximum 
rate of interest or forbidding issu¬ 
ance of warrants in amount larger 
than that actually due in order to 
compensate for delayed payment — 
Rowland v. Deck, supra. 

50. US—Woods V. Lawrence Coun¬ 
ty, Pa, 1 Black 386, 17 LEd 122. 

51- U S.—^Richardson v Lawrence 
County, Pa, 14 S Ct. 1157, 164 US. 
Appendix 636, 17 L.Ed 568. 

53. Pa—^Lawrence County's Appeal^ 
67 Pa. 87—^Lawrence County v. 
Northwestern R. Co., 32 Pa 144 
53b Pa—^Lawrence County v North¬ 
western R. Co, supra 
64. Pa—Armstrong County v. Brin- 
ton, 47 Pa. 367. 
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§ 276. Payment 

Statutes authorizing the Issuance and sale of county 
bonds and other applicable legislative provisions control 
as to the county's duty to pay the bonds, and as to the 
time, place* and manner of payment. A conflict of au¬ 
thority exists whether interest is payable after maturity 
where not properly stopped from running. 

The duty to pay county bonds, and the time, place, 
and manner of payment are generally controlled by 
the statute authorizing the issuance and sale of the 
bonds and by other legislative provisions applicable 
thereto.ss Depending on the controlling statutory 
provisions and the nature of the obligation assumed 
in the bond contract, bonds may constitute a direct 


obligation of the county payable from its general 
funds®® or constitute a limited oblSgation payable 
only out of a special fund, or from assessments on 
particular property,®"^ and where the obligation is 
only a limited one the county is not liable for its 
negligence, delay, or refusal tO' assess or reassess 
the property liable for payment, although it is liable 
to the extent of assessments collected and held by 
It.®® While the county acting under proper authori¬ 
ty may pledge specific tax revenues to the payment 
of bonds,®® and in such case the bondholder has a 
prior claim to payment from the fund derived from 
the tax levy,®® the county is not precluded from 


55. Ariz —^Miners & Merchants Bank 

V. Herron, 47 P 2d 430, 46 Anz 

71. 

Anthoilty to s^eot means 

County board ordinarily has au¬ 
thority to select the means of pro¬ 
viding for the retirement of bonds. 
—State Bank & Trust Co. of Rich¬ 
mond v. Madison County, 122 S.W2d 
99, 275 Ky 601. 

Option, to purchase bonds 

(1) Under statutes permitting 
county commissioners to elect wheth¬ 
er moneys credited to county from 
certain taxes should be used to pay 
interest and principal on road bonds 
or should be used by state board to j 
purchase outstanding depreciated I 
bonds, statutory option to require 
purchase should be seasonably in¬ 
voked, and on failure to do so, state 
board must apply funds to payment 
of bonds regardless of instructions 
from county—State ex rel. De Soto 
County V. Sholtz, 157 So 646, 117 
Pla. 258 

(2) 'County commissioners' resolu¬ 
tion adopting statute authorizing use 
of gasoline tax revenues to purchase 
bonds of county was held sufficient 
In particular circumstances to per¬ 
mit county to operate under statute 
—State ex rel. Wall v. Scholtz, 160 
So. 877, 119 Pla 103 

Bonds to which tax is applicable 

(1) Statute requiring application 
of certain revenues to payment of 
principal and interest of bonds was 
held to apply to all bond indebted¬ 
ness, whether original or refunding, 
—State ex rel Georgia Bond & Mort¬ 
gage Co, V Cone, Pla, 180 So 47— 
Cene v. State ex reL Massey, Pla., 
189 So 44 

(2) So also a statute applying cer¬ 
tain revenues to payment of bond¬ 
ed indebtedness incurred in road con¬ 
struction was held not to require re¬ 
tirement of road and bridge bonds 
voted by county before application 
of revenues to payment of other 
bonds funding road construction in¬ 
debtedness,—Geveden v, Piscal Court 
of Carlisle County, 92 S-W.2d 746, 
263 Ky. 466. 


Other statutory provisions oonstnted 

(1) Statute held to provide for 
liquidation of bonds authorized and 
issued before a certain date but not 
those to be issued therecLfter—Dee 
V Tama County, 230 NW. 337, 209 
Iowa 134 

(2) Under certain statutes, a tax 
levy was held applicable to payment 
of bonds and not to payment of 
prior indebtedness—Gillis v. Ander¬ 
son, 76 S.W 2d 279, 256 Ky. 472 

(3) Territorial bonds substituted 
for county bonds, but payable by 
counties, were held payable from a 
statutory grant of land to discharge 
county bonds under terms of statute 
—Boyce v Pima County, 208 P 419, 
24 Anz 259. 

(4) Statute providing that surplus 
in general funds at end of any fiscal 
year not otherwise pledged or ap¬ 
propriated shall be applied to pay¬ 
ment of outstanding bonds is not 
retroactive —Stallings v. Mallory, 1 
S B 2d 620, 189 S.C 468. 

Payment from wrong source 

Where bond interest is paid out of 
general fund instead of the proceeds 
of taxes levied for such purpose, 
such proceeds could not be used for 
payment of principal or interest on 
bonds during the following year, 
where amount thereof was ordered 
returned to the general fund by the 
levying board—^Pirst Nat. Bank v. 
Tamhill County Court, 222 P. 1077, 
1X0 Or 74. 

Bonds Issued without authority 

County must pay bonds although 
issued without authority where sub¬ 
sequent statute 'imposed liability 
therefor—^York County v. Small, 1 
Watts & S., Pa., 315. 

56. Ala —^Birmingham Trust, etc., 
Co V Jefferson County, 34 So. 398, 
137 Ala 376. 

16 C J P 629 note 67 
Construction in favor of general ob- 
hgation see supra § 273 

57. Ind—^Hull v. Board of Com'rs 
of La Porte County, 148 NH 689, 
195 Ind. 150 

I Ky,—State Bank & Trust Co. of 
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Richmond v Madison County, 122 
S W 2d 99, 276 Ky. 601. 

15 C J p 629 note 66 
Provision of bonds pledging tees 
from county building as security for 
payment merely makes bonds pay¬ 
able from special fund and does not 
unconstitutionally delegate county's 
taxing power to bondholders.—^Bollin 
V Graydon, 181 SB 467, 177 S.C 
374. 

58. Okl—^Board of Com'rs of Kiowa 
County V Kiowa Nat Bank of Sny¬ 
der, 62 P2d 777, 176 Okl 8 

66- Wash—^Richards v Clark Coun¬ 
ty, 84 P.2d 1009. 

Trust 

I (1) State board of administration 
receives any ad valorem tax funds 
remitted by counties and districts to 
be applied to purposes of statute re¬ 
specting payment of highway bonds 
charged with trust of distributing 
them in accordance with statute in 
payment of bonds and interest cou¬ 
pons—State ex rel Suwannee River 
Bridge Co v Sholtz, 158 So 812, X19 
Pla 460. 

(2) Character of tax moneys is not 
lost by commingling them with oth¬ 
er amounts available to county as 
supplementary revenues, but rather 
supplementary revenues become im¬ 
pressed by such commingling with 
characteristics of tax fund applica¬ 
ble to payment of highway bonds — 
State ex rel. Suwannee River Bridge 
Co. V. Sholtz, supra 

(3) Accordingly, when all receipts 
by state board of administration 
have been commingled and there is 
in common fund sufficient money to 
pay past-due interest coupons and 
matured installments of principal of 
highway bonds, bondholder may look 
to entire fund for payment.—State 
ex rel Suwannee River Bridge Co v. 
Sholtz, supra 

60. Pla—State ex rel Simmons v. 
Hams, 161 So 374, 119 Pla. 376. 
Xiocatioxi. of fund Immatearial 

Any moneys levied to pay particu¬ 
lar bonds on which holder had ob- 
• tamed judgment against county must 
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paying the bonds from any other lawful source,®^ 
as from its general funds.®^ So, acting under prop¬ 
er authority and m a proper case, the county may 
undertake to renew outstanding bonded indebted¬ 
ness instead of levying a tax to take care of matur¬ 
ing bonds.®3 Although a state statute authorizing 
a compromise of bonded indebtedness has been held 
valid, in the absence of an authorizing statute a 
federal court has no jurisdiction to consider a pro¬ 
posed plan for debt adjustment, although it may un¬ 
dertake to distribute a special tax fund among vari¬ 
ous bondholders claiming the right thereto 

In the absence of any designation county bonds 
are payable at the office of the county treasurer,®® 
and they are payable at maturity, regardless of the 
order of their presentation,®7 and without a request 
from,®® or prior personal notice to,®® the holder 
thereof. Where it is optional with the county board 
or the fiscal court to make county bonds redeemable 
on or before their maturity, the right to redeem be¬ 
fore maturity must be reserved at the time of is¬ 
suance or It cannot be exercised 70 Payment of 


county bonds works an absolute extinguishment of 
the same,7i and a fraudulent transfer of the bond 
after its cancellation confers no rights even where 
the instrument is acquired by a bona fide purchas¬ 
er ;72 conversely, a county bond remains a sub¬ 
sisting obligation until actually paid in the manner 
provided by law.73 

Interest on bonds. Although by agreement the 
corporation in whose aid county bonds stipulating 
for the payment of interest by the county are is¬ 
sued are to pay all interest accruing on the bonds, 
the holders of such bonds are entitled to their in¬ 
terest from the county and under some statutes 
the liability of the corporation aided to pay interest 
on the bonds ends on the performance of certain 
conditions.75 Although some jurisdictions hold 
that, in the absence of provision therefor, interest 
does not run on county bonds or coupons after ma¬ 
turity,7® it is held in other jurisdictions that until 
the county takes proper steps to stop the running of 
interest,77 interest is payable after maturity at the 


be paid whether held by county or 
state treasurer or board of admin¬ 
istration — Xf, S ex rel Guaranty 
State Bank v. Okeechobee County, T> 
C-Fla, 6 F Supp. 741. 

Bonds snlMieqLTiexiily Issued 

Holder of bonds of a specific Issue 
Is entitled to first lien upon proceeds 
of pledged tax levied to pay such 
bonds, sufficient to pay principal and 
interest thereof, as against claims 
of holders of bonds subsequently is¬ 
sued—Sovereign Camp. W. O. W. v 
Gillespie, CCA Ark, 87 F 2d 944, 
certiorari denied Gillespie v. Sover¬ 
eign Camp, W. O W. 67 set 926, 
301 US. 698. 81 LEd 1363—Yell 
County, Ark v. Gillespie, CCAArk,, 
87 F 2d 944. certiorari denied Gil¬ 
lespie V. Tell County, Aik, 67 S.Ct. 
925, 301 US 698, 81 L. Ed. 1353. 
Aj^poxtloned fund 

Where pursuant to mandamus a 
tax fund is created aud apportioned 
for the payment of matured coupons, 
currently maturing coupons, and ma¬ 
turing principal, holder of currently 
maturing coupon is entitled to pay¬ 
ment on a first come-first served bas¬ 
is out of the funds apportioned for 
currently maturing coupons and 
principal—Sholta v. State ex rel 
Root, 176 So. 777, 129 Fla 20, 

61« Tex—^Dallas County v Lock¬ 
hart, 96 SW2d 60, 128 Tex. 60 

62. Ala—^Phillips v. Atkins, 166 So 

537, 229 Ala. 16. 

Borrowing of meney from general 
funds to redeem bonds for which no 
sinking fund had been provided was 
not illegal, particularly in view of 
subsequent legislative ratification 


—Barbour v. Wake County, 148 S E 
470. 197 NC. W4 

63, Ohio —State ex rel, Slauss v 
Cuyahoga County, 196 N.E. 890, 
130 Ohio St 64 

Bonds ‘^abont to mature” 

Bond maturing during any particu¬ 
lar fiscal year is “about to mature” 
on first day of such year within stat¬ 
ute authorizing refunding of such 
bonds; after proper state officers ap¬ 
prove refunding proposal county 
commissioners may assume that such 
approval is in all respects regular — 
State ex rel. Stauss v. Cuyahoga 
County, supra 

64. Ky —Brown v Tinsley, 21 S W 
636, 14 KyL 746. 

Mo—State v Hannibal, & St. J. R. 

Co, 13 SW. 606, 101 Mo 186. 

65w US—Sperry County v. Catholic 
Order of Foresters, D C Ky, 17 F. 
Supp 816 

66. Ill—Johnson v. Stark County, 
24 Ill. 75 

Mo—Skinker v Butler County, 20 S. 
W. 613, 112 Mo 332. 

67. US—Shelley v. St Charles 
County Court, C.C.Mo., 21 F, 699, 6 
McCrary 474 

66. U.S —^Wilson V. Neal, C C Ohio, 
23 F 129 

To fix liability of oounty, it is un¬ 
necessary that the bondholder pre¬ 
sent the bond or coupon at maturity 
—^Employers Mut Ins Co v Board 
of Com’rs of Pitkin County, 78 P2d 
380, 102 Colo. 177 

69. U S —Stewart v. Henry County, 
CCMo, 66 F. 127. 

7 $, Ky.—Mitchell v, Klnox County 
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Fiscal Ct, 177 S.W. 279. 166 Ky. 
643. 

71. Tenn.—Richardson v. Marshall 
County, 45 S W. 440, 100 Tenn 346 

72. Ky —Citizens' State Bank of 
Greenup v Johnson County, 242 S. 
W. 682, 196 Ky. 687. 

73. Fla,—Jefferson County v, Haw¬ 
kins, 2 So. 362, 23 Fla 223. 

16 C J p 629 note 65. 

74- Ohio —State v. Clinton County, 
6 Ohio St 280. 

75. S C —^Lancaster County v. Che- 
raw & C. R. Co. 5 S.E. 338, 28 SC. 
134. 

76. U S —Graves v. Saline County, 
Ill., 104 P. 61, 43 aC.A 414. 

Cal.—Sober v. Calaveras County, 39 
Cal 134—Beals v. Amador County, 
28 Cal 449. 

77. Colo—^Berkey v. Pueblo County, 
110 P. 197, 48 Colo 104, 20 Ann. 
Cas. 1109. 

Miss.—^Hinds County v. National Life 
Ins. Co., 61 So 164, 104 Miss. 104, 
43 L,RA,NS. 1146. 

15 C J p 630 note 70. 

Tender 

(1) Tender is sufficient to stop the 
running of interest if the obligor 
makes a deposit for the payment of 
the bonds at the time and place stip¬ 
ulated and m accordance with the 
condition.—^Bailey v. Buchanan Coun¬ 
ty, 22 NE 166, 116 NY 297, 6 LR.A 
662, reversing 54 N.T.Super. 237. 

(2) Where, however, the county 
has no funds for payment at the 
place of payment when the bonds 
mature, interest oontinues despite 
the failure of the holder to demand 
payment then and there.—Slunker v. 
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rate of interest fixed in the bonds or established by 
law in the state where they are payable.*^^ 

Bonds unlawfully or irregularly issued Where 
bonds funding a valid debt have been unlawfully 
issued, the holders should be directed to present 
them for payment from the proceeds of warrants 
to be issued for that purpose ,^9 however, if the 
proceeds of the unlawful issue are held in the coun¬ 
ty treasury, such money may be returned to the 
bondholders on surrender of the bonds.^O 

§ 277. Sinking Fund 

The county may be required to establish a sinking 
fund for the payment of bonds and to appropriate there¬ 
to all revenues so allocated by statute, and no power 
exists to use the fund for an unauthorized purpose 

Under constitutional or statutory authority, the 
county may or must establish a sinking fund for the 


accumulation of funds to pay principal and interest 
on county bonds when they mature,and tax or 
other revenues proper for allocation to such fund 
cannot be earmarked or appropriated by the county 
for any other purpose than thal of paying principal 
or interest on all bonds having a claim on the 
fund.82 Such a fund is a trust for the benefit of 
the bondholders and must be administered with that 
fact in view; and accordingly no power exists to 
make payments from the fund for any other pur¬ 
pose than that of paying bonds.^3 The officer or 
body specified by the statute is the one entitled to 
the custody of the moneys in the fund,^^ and, while 
such officer or body may be vested by statute with 
jurisdiction to lend or invest the fund,85 loans may 
be made only when all statutory requirements have 
been observed, and a failure lo comply therewith 
renders the loan void from its inception and the 
borrower subject to suit for its recovery.86 Moneys 


Butler County, 20 SW. 613, 112 Mo. 

zza 

78b Ariz —^Miners & Merchants 

Bank v Heiren, 47 P 2d 430, 46 
Ariz 71 

15 C J p 630 note 69 
79, Ky.—Buford v Jessamine Coun¬ 
ty, 224 SW 769, 189 Ky 277 


80. Ark—Stahl v Sibeck, 40 SW 
2d 442, 183 Ark 1143. 

81. Ga.—Gormley v Board of 

Com'rs of Roads and Revenues of 
Troup County, 173 S B 667, 178 
Ga 439 

Okl—Texas Empire Pipe Line Co v. 
Excise Board of Nowata County, 24 
P.2d 988, 165 Okl 90 
Aocmal to fund for each fiscal 
year should be of such amount as to 
enable retirement of indebtedness at 
maturity—Texas Empire Pipe Line 
Co. V Excise Board of Nowata Coun¬ 
ty, supra 

OommenoemaxLt of appropriation 
Appropriation for county sinking 
fund purposes to retire bonds at ma¬ 
turity cannot be made during fiscal 
year commencing prior to date of au¬ 
thority to incur indebtedness—Tex¬ 
as Empire Pipe Line Co v Excise 
Board of Nowata County, supra 
Proceeds of refunding bonds 

If so required by statute, the pro¬ 
ceeds of refunding bonds must be 
segregated in a special fund to be 
used solely for purpose of paying off 
the old bonded indebtedness—^Banta 
V. Clarke County, 260 N.W. 329, 219 
Iowa 1195. 

IjlabilLty in fund 

Where the sinking fund contams 
an amount for which it is liable to 
another fund, the amount must be 
credited to such other jfund—Grubb 
V. Smiley. 285 P. 38, 142 Okl 19 


sey, 189 So. 44—Cone v. State ex 
rel Florida Securities, 185 So 150, 
followed in 186 So 152—Sholtz v 
State ex rel Defoe, 176 So. 37, 128 
Fla 899 

Ky —Smith V. Livingston County, 
242 S W 612, 196 Ky 382 
Wash—^Hopp V Carson, 209 P 626, 
121 Wash. 334. 

Surplus revenue 

Where so required by statute au¬ 
thorizing issue of bonds to pay for 
improvement, revenue therefrom re¬ 
maining after paying expenses of 
maintenance must be transferred to 
fimd for redemption of bonds —State 
ex rel Walsh v, Buckingham, Nev, 
80 P 2d 910 

Allocation not required 

Statute authorizing appropriation 
of funds in emergency investment 
fund to the sinking fund at time es¬ 
timate for needs of sinking fund is. 
prepared does not preclude diversion 
of emergency fund to other purposes 
at a time prior to taking of estimate 
—^Lowden v. Excise Board of Potta¬ 
watomie County, 67 P2d 609, 176 
Okl 646 

83. Ky—^Hays v. Isaacs, 120 S.W. 
2d 737, 276 Ky 26 

Okl—State v Moreland, 3 P.2d 808, 
162 Okl 37. 

Refund of taxes, at least in 
amount grreater than that paid into 
sinking fund established by constitu¬ 
tion, cannot be made, even under leg¬ 
islative authority —State v. More¬ 
land, supra 

84. Pa —^Reitz V Sinking Fund Com¬ 
mission of Jefferson County, 172 A 
292, 316 Pa. 87 

Treasurer of sinking fund oonunls- 
sion rather than county treasurer.— 
Reitz V Sinking Fund Commission 
of Jefferson County, supra 

8& Miss—Gully V Bew, 164 So 
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234. 170 Miss 427, followed in 
Harper v Gully, 164 So. 288, and 
suggestion of error overruled Gul¬ 
ly V Bew, 154 So 721, 170 Miss 
427, followed in Gully v Bradford, 
155 So 172. 

Bonds held as investment 

State board holding road district 
bonds as investment of sinking fund 
held for county is not under manda¬ 
tory duty lo accept refunding bonds 
in exchange therefor merely at re¬ 
quest of county, but propriety there¬ 
of should be tested by board filing 
bill in equity for approval of such 
form of reinvestment of sinking 
funds—State ex rel Pinellas County 
V Sholtz. 156 So 736, 116 Fla 661. 

86. Miss—^Dixon v Gully, 166 So. 
184, 170 Miss 438—Gully v Dia¬ 
mond, 154 So 289, 170 Miss 422 
Liability of members of county board 
for illegal loans see supra S ^7. 
Auctions to recover locm 

(1) State revenue agent has au¬ 
thority to institute suit to recover 
illegal loan from sinking funds and 
he IS entitled to judgment for the 
statutory commission on amounts 
collected by him notwithstanding the 
loan IS repaid before determination 
of the suit and he is also entitled to 
recover reasonable attorney’s fees — 
Miller V Gore, 113 So 203, 146 Miss 
327 

(2) Cause of action to recover an 
illegal loan from sinking funds ac¬ 
crues at once, and, since a slate tax 
collector who sues for such recovery 
sues in the county's right, the stat¬ 
ute of limitations runs from the date 
of the loan regardless of the board's 
extension of time for payment, and 
suit may be barred by running of 
the statute—Gully v. Bew, 164 So. 
284, 170 Miss 427, followed in Harp¬ 
er v. Gully, 164 So 288, and sug¬ 
gestion of error overruled Gully v. 


88. Fla,—Cone v. State ex rel Mas- 
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in a sinking fund may not be invested in the pur¬ 
chase of other unmarketable bonds of the county at 
a pnce above their real value.87 If funds are loan¬ 
ed despite the fact that no authority exists there¬ 
for, the interest earned is property of the county 
disposable by the board, and need not be retained in 
the sinking fund.^s Under statutes so providing, 
transfer of a surplus in the sinking fund is not 
mandatory, even though procedure therefor is es- 
tablished.89 

§ 278. Actions on Bonds or Coupons 

Proper remedies for the enforcement of county bonds 
or coupons are an action at law on the instrument and 
an equitable suit to compel application of available funds; 
and In such suits judgment may be had for the amount 
recoverable! if the cause of action Is a Justiciable one not 
subject to special defenses, and Is properly pleaded and 
proved by the evidence. 

As a proper means of enforang payment, an ac¬ 
tion at law will lie for judgment on county bonds or 
coupons^® by the holder thereof suing m his own 
name.®! Further, it is held that an equitable suit to 
compel the application of available funds to pay¬ 
ment is a proper remedy;^2 and as appears in the C. 
J S. title Mandamus § 182, also IS CJ. p 630 note 77, 
38 CJ, p 776 note 60, mandamus will he to compel 
the levy of a tax for the purpose of paying county 
bonds. While under some statutes it is held that 
resort cannot be had to extraordinary remedies for 
collection given by statute, where no reference 
thereto is made in the bond,®^ still, in the absence 
of such a reference, it cannot be claimed success¬ 
fully that there is an exclusive contractual reme¬ 


dy Under some statutes, no recovery can be had 
against the county for bonds issued to pay expenses 
of improvement districts and payable solely from 
assessments levied on lands within the district,95 
but other authorities hold that judgment may be 
taken against the county even though the means of 
satisfying the judgment might not be available.96 

Jurisdiction of federal courts. The holder of a 
county bond, if otherwise entitled to sue m the 
United States district court, may sue there, although 
the bonds were issued to a railroad in the isame state 
as that in which the county is situated, and it there¬ 
fore could not have been sued in the federal 
court.97 

Conditions precedent and defenses. It is not es¬ 
sential to the right to maintain an action on coupons 
that the bonds to which they had been attached shall 
be produced.9 8 Where the recitals in county bonds 
do not expressly or impliedly import a compliance 
with the condition precedent imposed by the popular 
vote for their issue, the county may, in an action on 
the bonds, show that such condition had never been 
performed, and that the bonds were therefore m- 
valid.99 Also, where bonds or coupons placed m 
the hands of an agent of the county to be issued 
conditionally are delivered in disregard of these 
conditions, one with knowledge of the facts cannot 
recover on such bonds or coupons in a suit against 
the county, although a bona fide holder may re- 
cover.i At least under some circumstances, the 
fact that there are outstanding county warrants 
* does not constitute a defense in a proceeding to en- 


Bew, 164 So 721, 170 Miss 427, fol¬ 
lowed In Gully V. Bradford, 166 So. 
172. 

87- Ky.—^Hays v Isaacs, 120 SW2d 
737, 276 Ky 26. 

Bffect of suoli transaction is to di¬ 
vert trust funds to the payment of 
the county’s floating: indebtedness un¬ 
der the gruise of purchasing: bonds — 
Hays V Isaacs, supra 

88. Ark—^Easterling: v. Cook, 299 S. 
W 1009, 176 Ark. 674. 

89. Okl —Protest of St, Louis-San 
Francisco By Co., 19 P.2d 166, 162 
Okl 70 

90. US —^Richmond Trust Co. v. 
Charlotte County, DC Fla., 800 F. 
121, reversed on other g:rounds, C. 
CA, 12 P2d 62 

16 C J. p 630 note 79. 

Common counts 

Holder of county's bonds payable 
only out of taxes collected on prop¬ 
erty within drainage district can re¬ 
cover under common count for mon¬ 
ey had and received, if county has 
in Its possession money payable to 


bondholders —^Richmond Trust Co. 

V Charlotte County, supra. 

In absence of showing that county 
was in funds at time of commence¬ 
ment of action 'so that mandamus 
would be proper remedy, action at 
law for judgment for unpaid in¬ 
terest on bonds is proper—^Kalman 

V Treasure County, 276 P. 743, 84 
Mont. 285. 

81. U S —^McCoy v, Wasbing:ton 
County, CC, 16 F.CasNo.8,731, 8 
WallJr 381, 2 Phila, Pa, 290. 
Ala—Carpenter v. Green County, 29 
So. 194, 130 Ala 613 

98. US —Onslow County v. Toll¬ 
man, NC, 145 F 768, 76 CCA 
317, affirming, CC, 140 F. 89 
Ky —Osenton v. Carter County, 6 
KyL. 686 

16 C J p 630 note 78. 

93. U s' —^Hubbert v Campbellsville 
Lumber Co., Ky, 24 S Ct 28, 191 
U S. 70, 48 L Ed 101, affirming 112 
F. 718, 50 CCA 486 

94b US —Graham v Quinlan, Ky, 
207 F. 268, 124 CC.A 654 

1210 


9& Iowa —^Board of Sup’rs of 

Worth County v District Court of 
Soott County, 229 NW. 711, 209 
Iowa 1030 

96. US —^Murphy v Dunklin Coun¬ 
ty, D C Mo , 17 F Supp 128 
Judgment to be paid by assessment 
on lands in district 
U S —^Murphy v. Dunklin County, su¬ 
pra. 

97- U S —^McCoy v Washington 

County, C.C, 16 FCas No 8,731, 8 
Wall Jr 381, 3 Phil^i, Pa, 290. 

98l NT.—Bailey v Buchanan Coun¬ 
ty, 22 NE. 165, 116 NY. 297, 6 
LRA 662 
15 C J p 630 note 88 
99. U S.—Citizens' Savings & Loan 
Ass’n V. Perry County, Ill, 15 S Ct. 
647, 166 US 692, 39 L.Ed 586 
1. US —^Hill V Scotland County, C. 
CMo, 25 F 895, affirmed 10 S Ct 
26, 132 US 107, 33 L Ed 261— 
Whitford V Clark County, C C Mo, 
18 F 8*37, reversed on other 
grounds 7 S Ct 650, 119 US 622, 
30 LEd 701. 

15 C J p 630 note 86. 
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force a judgment on a county boncL^ Neither will 
the defense of estoppel prevail against the holder 
suing on bonds unless established by convincing evi¬ 
dence ^ In a suit to subject applicable moneys on 
hand to the payment of coupons, it is no defense 
that the holder had made no objection m past years 
to the levying of msufl&cient taxes to pay him.^ 

Parties, In an action to compel levy of special 
assessment for the payment of improvement bonds, 
owners of the lands to be affected are not necessary 
parties.® Obviously, purchasers of county bonds are 
vitally interested m proceedings questioning their 
title thereto and are necessary parties.® 

Laches and liimtations. The statute of limitations 
does not bar a right of action on interest coupons 
attached to a county bond until the right of action 
on the bond itself is barred.*^ A county cannot 
plead the statute of limitations to an action against 
it on bonds or on coupons payable from a particular 
fund without first showing that it had provided such 
fund.® However, a suit in equity may be barred 
by long lapse of time.® 

Pleadings, issues, proof and variance. In an ac¬ 
tion on county bonds or coupons issued under a spe¬ 
cial act, the power to issue such bonds must appear 
by distinct averment of the special authority confer¬ 
ring the right, unless such authority appears from 

2 . us —Clearwater County v Pfof¬ 
fer, Mmn, 236 F 183, 149 CCA 
373 

15 C J. P 631 note 86 

3. Colo.—^Employers Mut. Ins Co v. 

Board of Com'rs of Pitkin County, 

78 P 2d 380, 102 Colo 177. 

Optional place of payment 
Where holder was given option to 
present bonds for payment to desig¬ 
nated banking house or to county 
treasurer, he was not estopped to 
adopt the latter alternative upon 
failure of the banking house not¬ 
withstanding evidence that most 
bonds were presented to bank,—^Em¬ 
ployers Mut, Ins. Co. V Board of 
Com'rs of Pitkin County, supra 

4. Fla—Sholtz v State ex rel Win¬ 
ters, 163 So 402, 121 Fla 138 

5. U.S —^Murphy v Dunklin County, 

D.C.M:o , 17 F Supp 128. 

6 . N J —^Newkirk v. Bergen Free¬ 
holders, Sup., 94 A. 784 

7- Minn—Cushman v. Carver Coun¬ 
ty, 19 Minn 296 

8 . US—Lincoln County v Lunmg, 

Nev, 10 set 368, 133 U.S. 629, 33 
L.Ed. 766. 

15 C J p 631 note 91. 

Beoeipt of money by treasurer 
Where coupons are payable only 
when money applicable thereto 
comes into the treasurer’s bands and 


the instrument annexed to the declaration or peti¬ 
tion,i® which will be sufficient.il It is not neces¬ 
sary to plead in detail a compliance with the con¬ 
tract and statute under which the issue was made,i2 
or that the holder shall allege in his petition the 
election or other facts showing a compliance with 
the preliminary steps required of the county offi¬ 
cers before they are authorized to issue and deliver 
the bonds.i® If the bonds are issued under an act 
limiting the total amount to be issued, the petition 
need not allege that there was not an overissue, 
where the sum sued for is less than the amount so 
limited.1^ An allegation that the bonds were “exe¬ 
cuted in due form of law, and issued” sufficiently 
alleges execution i® In declaring on coupons the 
instruments in suit should be identified on the face 
of the declaration by the number of the bond, the 
date, the sum, and the time of payment,^® but it is 
not necessary to set out the bonds in full,^'^ or to 
allege presentation of the coupons for payment, 
where the complaint alleges repeated demand and 
refusal of payment.^® 

The plea of the general issue puts in issue the au¬ 
thority to issue the bonds in suit and the question 
of bona fides, and notice is also put in issue there¬ 
by.^® If fraud and misrepresentation are relied on 
as a defense, the facts constituting the fraud or mis¬ 
representation must be stated,®® and, where an at- 

the county as to the time of their 
payment, where there was no such 
reservation in the act authorizing the 
subscription, as such reservation 
does not affect the power to issue 
but IS a matter of defense to be set 
up by answer—^Breckenridge County 
V McCracken, Ky., 61 F. 191, 9 C.C 
A. 442. 

13ii US —^Hughes County v. Living¬ 
ston, SD., 104 F. 306, 43 CCA 641, 
certiorari denied 21 S Ct. 926, 181 
U S 623, 45 L Ed 1033 
15 CJ p 631 note 98. 

14. Mo —Catron v La Fayette Coun¬ 
ty, 17 S.W. 677, 106 Mo 659 

15 C J p 631 note 99. 

I5i Minn.—Wininger v. Carver Coun¬ 
ty, 10 Minn 133 

16. U S.—^Kennard v. Cass County, 
CCMo, 14 FCasNo.7.697, 3 Dill. 
147. 

17- U S —Chicago, B & Q R Co v. 
Otoe County, C C.N'eb., 6 F Cas No 
2,667, 1 Dill 338—McCoy v Wash¬ 
ington County, CC, 16 F Cas No 
8,731, 3 WalLJr. 381. 3 Phila., Pa, 
290. 

15. Mont —^Kalman v Treasure 
County, 276 P. 743, 84 Mont. 286 

19- U.S —Chambers County v. 

Clews, Ala., 21 Wall. 317, 22 L Ed. 

I 617. 

120. U S.—^Mobile Sav. Bank v. Ok- 


the coupons are presented to the 
treasurer and payment refused be¬ 
cause there is no money with which 
to pay them, the statute does not run 
against such coupon until money ap¬ 
plicable to their payment has been 
received by the treasurer.—^Lincoln 
County V. Lunmg, supra, 

9. US —^Frank v. Butler County, 
Neb, 139 F. 119, 71 CCA. 671 

la us—Thayer v, Montgomery 

County, C C Kan., 23 F Cas No. 13,- 
870, 3 Dill 389, affirmed 94 U S 
631, 24 LEd 133 

Mo—Catron v La Fayette County, 
17 SW 677, 106 Mo 659. 

15 C.J p 631 note 95 

11. Tenn—Shelby County v. Jarna- 
gin, 16 SW. 1040. 

15 C.J p 631 note 96 

12. Mo —Catron v La Payette 
County, 17 S W 677, 106 Mo 669 

Subsotlptlon to railroad stock 

(1) Where the bonds in suit were 
Issued -by a county subscribing to 
railroad stock, it is not necessary to 
show an actual subscription in the 
manner prescribed by statute or that 
a certificate of railroad stock issued 
—^McCoy V Washington County, C 
C, 16 PCasNo.8,731, 3 Wall.Jr 381, 
3 Phila., Pa, 290. 

(2) Nor IS It necessary to allege 
a reservation made in such bonds by 
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tempt is made to plead specially, facts sufficient to 
constitute a valid defense must be stated While 
matters that are immaterial or are not triable in the 
particular suit cannot properly be made issues by 
the pleadings,^2 there is no variance between a suit 
on refunding bonds and evidence showing the valid¬ 
ity of the warrants for which they were exchang- 

ed.23 

Evidence. Where bonds are issued within the ap¬ 
parent scope of lawful power,^^ their recitals im¬ 
port the performance of all conditions precedent, 
and irregularities m the exercise of such power are 
relied on as a defense to an action thereon, the bur¬ 
den of proof is on the county to show that the hold¬ 
er had knowledge of such irregularities,^6 or that 
the constitutional debt limit had been exceeded, in 
case the county relies on that defense,^^ since the 
holder is presumed to have obtained the bonds in 
good faith, for a valuable consideration, and with¬ 
out notice of the irregularities ;2T but the burden of 
proof IS on the purchaser of bonds who had notice 
of facts sufficient to put him on inquiry as to their 
validity to show that he exercised reasonable dili¬ 
gence in making the inquiry.^® So, where plaintiff 
by his own evidence establishes the fact that he is 
the holder of bonds issued without authority by law, 


he cannot recover without first showing that he was 
an innocent purchaser and without notice of illegal- 
ity.^^ Only competent evidence may be admitted,30 
and it IS not error to exclude evidence that has be¬ 
come immaterial by reason of the recitals in the 
bonds operating as an estoppel 3i Where plaintiff 
produces the bonds and coupons sued on, the exe¬ 
cution of them not being put in issue,32 this estab¬ 
lishes plaintiff's case, and that he is presumptively 
the holder for value before maturity and without 
notice 33 

Trial, judgment and review. In an action on 
county bonds or coupons, where there is some evi¬ 
dence m favor of plaintiff's contentions, it is error 
to grant a peremptory instruction for defendant34 
Judgment should be rendered for the full amount to 
which plaintiff is entitled,36 but no more,3® so 
recovery will be limited to the taxes raised under 
assessment of certain property where the bonds are 
payable only from such source.37 The judgment is 
conclusive on the parties as to the validity of the 
bonds.33 However, a fiscal court cannot judicially 
determine and pass on the rights of claimants to 
county bonds by an ex parte order 39 A statutory 
provision for an appeal is, of course, controlling 
but, on appeal, the court wiH not adjudicate the 


tibbeha County, D C Miss., 22 F. 
580 

21. U S.—^Mobile Sav Bank t, Ok¬ 
tibbeha County, supra 

15 C J. p 682 note 8 

22. Iowa—^Reynolds v Lyon Coun¬ 
ty, 96 N.W. 1096, 121 Iowa 733 

Mo—Smith V. Clark County, 54 Mo , 

68. I 

23. Colo.—^I^ake County y, Standley, 
49 P 23, 24 Colo 1. 

24. US—Post V Pulaski County, C 
C Ill. 47 r 282, affirmed 49 P. 628, 
1 CCA. 406 

Ill—Choisser v. People, 29 N.B. 646, 
140 Ill. 21. 

15 C J p 632 note 11 

26w N M —Coler v Santa Fe County, 
27 P 619, 6 NM 88 

26. U S —^Lake County v. Keene 
Five Cents Sav Bank, Colo, 108 F 
605, 47 CCA. 464, rehearing- de¬ 
nied 110 F. 79, 49 CCA 31, cei> 
tiorari denied 22 S.Ct 936, 46 L 
Ed 1264. 

Colo—^Lake County v. Linn, 68 P 
839, 29 Colo 446. 

27- U S —County of Presidio v. 
Noel-Toungr Bond & Stock Co., Tex., 
29 set. 237, 212 US 68, 63 L Ed. 
‘402. 

Holder in due course 

Provision of negotiable instru¬ 
ments act that every holder is deem¬ 


ed prima facie a holder in due course, 
applies to county bonds —Irwin v. 
Bedford County, 270 SW. 81, 161 
Tenn. 402. 

The holder of coupons out from 
county bonds issued in satisfaction 
of a judgment is the owner of a 
part of the debt evidenced by the 
judgment, and in privity with the 
judgment creditor, and in an action 
on the coupons he may invoke every 
presumption and estoppel in support 
of his claim which the judgment 
creditor could invoke in an action 
upon the judgment —^Board of 
Com’rs of Lake County v. Platt, 
Colo, 79 F. 667, 26 CCA 87. 

28. Tex —^Ball y. Presidio County, 29 

S.W. 1042, 88 Tex. 60. 

29. Pa.—^Fricfc v Mercer County, 21 

A. 6, 138 Pa. 528. 

30. Byldence held admissible 

(1) Where the question is under 
which of two statutes bonds were 
issued, statements on the records of 
the county are competent evidence, 
and the whole conduct of the county 
before, at the time, and after, the is¬ 
sue of Its bonds may be shown — 
Knox County v. New York City 
Ninth Nat Bank, Mo, 13 S Ct. 267, 
147 US. 91, 37 LBd 93. 

(2) In an action on the common 
counts against a county, an interest 

^ coupon from a county bond is ad¬ 
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missible as evidence of money kianed 
to the maker, if issued to the holder, 
and if he bought it it is evidence of 
money paad by him for the use of 
the maker on the debt of the latter 
—Johnson v. Stark County, 24 Ill. 
75. 

31. U S —^Lake County v. Sutlill, 
Colo, 97 F 270, 38 C.C.A 167 

15 C J. p 632 note 20 

32. NM—Coler v Santa Fe Coun¬ 
ty. 27 P 619. 6 N.M 88. 

33. US—Chambers County v. 

Clews, Ala, 21 Wall 317, 22 LBd 
617 

34. Ky—^Loving y. Warren County, 
14 Bush 316. 

35. XJ S.—^tna Life Ins. Co. y. Lyon 
County, C C Iowa, 95 F. 325. 

38. US —^Washington County v. 

Williams. Neb, 111 F 801, 49 CC. 
A. 621. 

37- U.S —^Richmond Trust Co. v. 
Charlotte County, D C Fla, 800 F. 
121, reversed on other grounds, C 
CA, 12 F2d 62 

38. U.S —^Marion County v. Coler, 
Tex, 88 F. 69. 31 CCA 389. 

38, Ky,—Stone v. Winn, 176 S.W 
933, 165 Ky 9. 

40. Neb—Colburn v McDonald, 100 
NW. 961, 72 Neb. 431. 
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r^hts of persons who are not parties to the rec- court where it is sustained by the evidence and no 
ord,^^ and it will afiSrm the judgment of the lower prejudicial error appears.^® 

P. TAXATION 


g 279. In General 

A grant from the state, contained in its constitution, 
or in a legislative enactment not violating constitutional 
inhibitions or limitations, is the source and measure 
of the power of a county, or a board or officer thereof, 
to levy taxes. In some cases, the power Is coupled with 
a duty. 

As the power to tax is an attribute of sovereign¬ 
ty, see the CJ.S title Taxation § 4, also 61 CJ p 76 
note 73, and as a county is only an arm, agency, or 
civil division of a state, see supra § 1, it is a legal 
tenet, universally accepted, that the power of a 
county, county board, or county court, to tax is not 
an inherent, but a delegated, power^S and exists 
only when, and to the extent, granted^^ by the 


state.^5 Furthermore, as the constitutional provi¬ 
sions in some states relative to taxation by a coun¬ 
ty are purely limitations,^® and a county or county 
board cannot levy a tax merely by virtue of such 
provisions,or provisions merely authorizing the 
legislature to vest the corporate authorities of coun¬ 
ties with power to assess and collect taxes,it is 
frequently stated that both the existence and the ex¬ 
tent of the power of a county, county board, or 
county officer, to tax are dependent on legislation.^® 
The legislature may, and generally does, grant to, or 
vest m, counties the power to levy taxes®® for cer¬ 
tain county purposes, see infra §§ 280, 281; but the 
power granted by it remains within its control®^ and 


4X- Neb—Colbum v. McDonald, su¬ 
pra 

42. Neb—^Horton v Howard, 160 N. 
W 633, 97 Neb 576 

4 a. Fla—^Amos v Mathews, 126 So. 

808, 99 Fla. 1, 65, 115 
Ill. — People V Wabash Ry Co, 121 
NF 218, 286 Ill 15 
Tenn—^Nashville, C & St L Ry v. 
Marshall County, 80 SW2d 268, 
161 Tenn 286 

Wash—State ex rel Hansen v Salt¬ 
er, 70 P2d 1056, 190 Wash 703— 
Love V King County, 44 P.2d 176, 
181 Wash 462 
16 CJ p 632 note 32 

44. Ala—Beeland Wholesale Co v 
Kaufman, 174 So 516, 234 Ala 249. 

Tex—Slate v Houston & T C. Ry. 
Co, CivApp, 209 SW 820 

45. Ala —State ex rel. Tallapoosa 
County V Butler, 149 So 101, 227 
Ala 212—State ex rel. Chilton 
County V. Butler, 142 So 631, 226 
Ala 191. 

Fla.—^Amos v Mathews, 126 So. 308, 
99 Fla 1, 66, 115. 

Ky — -Fox V. Board for Louisville & 
Jefferson County Children’s Home, 
60 SW2d 67, 244 Ky. 1. 

Wash —Great Northern Ry Co. v. 
Glover, 77 P 2d 698, 194 Wash 
146—^Vance Lumber Co v. King 
County, 51 P 2d 628, 184 Wash. 
462 — Love V King County, 44 P2d 
175, 181 Wash. 462—Great North¬ 
ern Ry. Co V Stevens County, 183 
P. 66, 108 Wash 238 
Taxes of state in legal effect 
Taxes levied by county fiscal court 
are m legal effect taxes of state 
levied by its authorities.—Common¬ 
wealth V. Allen, 82 SW2d 42. 236 
Ky 728 

Constitutioii and laws of state 
form part of any levy made by com¬ 


missioners* court.—^Anderson v Par¬ 
sley, Tex CivApp, 87 SW2d 368, 
error refused 

46. Ill—Booth V Opel, 91 NB 458, 
244 Ill. 317. 

47. Ill —^People v Wabash Ry. Co , 
121 NB 218, 286 Ill 16—Booth v 
Opel, 91 N B 4&8, 244 Ill 817. 

Wash—Great Northern Ry v Ste¬ 
vens County, 183 P 65, 108 Wash 
238 

48. S.C—Clary v. Harvey, 180 SB 
673, 176 SC 612 

49. US—Sidney Spitzer & Co v 
Monroe County, D C Aleu, 274 F 
819 

Ala—^Mills V. Court of Com’rs of 
Conecuh County, 86 So. 664, 204 
Ala 40 

Cal —Ferguson v Gardner, 260 P. 

961, 86 CaLApp 421 
Idaho—Oregon Short Line R. Co. v 
Gooding County, 196 P. 196, 33 
Idaho 452 

Ill—^People ex rel McClusky v. Al¬ 
ton & B. R Co., 194 N.B 573, 869 
Ill 440—^People v. Chicago & B I 
Ry Co, 146 NB 716, 314 Ill 862— 
People V Wabash Ry Co , 146 N 
B 642, 314 Ill 886—People v St 
Louis, A. & T H R Co, 133 N B 
217, 300 Ill 619—People v. Wabash 
Ry Co, 121 N.B 218, 286 Ill 16 
Mont—Rogge v Petroleum County, 
80 P2d 380. 

H.M.—Baca v. Board of Com’rs of 
Socorro County. 231 P 637, 30 N, 
M. 163 

Sa—Clary v. Harvey, 180 SB 678, 
176 SC. 612 

Tenn—Southern Ry. Co. v. Claiborne 
County, 291 SW. 887, 167 Tenn. 
71. 

Wash—State ex rel Hansen v. Salt¬ 
er, 70 P2d 1066, 190 Wash 703. 

16 C J p 632 note 32. 
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In Hawaii 

(1) No provision Is made by stat¬ 
ute for the levy, assessment, or col¬ 
lection of taxes by counties—^Trent 
V Fisher, 17 Hawaii 612 

(2) Prior to 1932, the administra¬ 
tion of all laws imposing taxes in¬ 
cluding those furnishing revenues for 
counties, was delegated to territorial 
officers While a statute parsed in 
that year committed the preparation 
of a budget to county boards of 
supervisors, it still left to the terri¬ 
torial treasurer the determination of 
the respective tax rates for each 
county —County of Kauai v. Mc- 
Gk>nagle, 33 Hawaii 915 

SIX Ala —Conecuh County v. Sim¬ 
mons, 96 So 488, 19 Ala.App. 65, 
certiorari denied Bx parte Sim¬ 
mons, 96 So 490, 209 Ala 96 
Fla—^Whitney v Hillsborough Coun¬ 
ty, 127 So 486, 99 Fla. 628 
Ga —^Board of Education of Rich¬ 
mond County V Young, 1 S B 2d 
789, 187 Ga 644. 

N T.—^Rochester Savings Bank v. 
Monroe County, 8 N.T S 2d 107. 169 
Misc 526. 

Tenn.—Davidson County v Kirk¬ 
patrick, 266 SW 107, 160 Tenn 
646. 

16 C J. p 633 note 40. 

Delegation of power see the title 
Constitutional Law § 140 c. 

Xmiorext power 

Legislature, in absence of consti¬ 
tutional inhibition, inherently has 
1 power to grant counties authority to 
levy taxes —Shelor v Pace, 148 S B. 
726, 161 SC 99 

Statate held not uiLOOiLstltntlonal 
Ga—Southern Ry Co v. Wright, 114 
SB 369, 164 Ga 334 

51. Ill —^People V Bank of Che- 
banse, 172 NB 50, 340 111 124 
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may be destroyed or discontinued at its pleasure, 
except where constitutional provisions prevent 
Even where the constitution of the state is deemed 
to confer on counties the power to tax for certain 
purposes, see infra §§ 280, 281, and with certain lim¬ 
itations, see infra § 282, as it sometimes is, 54 never¬ 
theless, m the exercise of any right or power to 
levy taxes so conferred, counties are subject to reg¬ 
ulation by the legislature so long as constitutional 
provisions are not violated 55 

A legislative grant to county authorities of the 
power to tax must be strictly construed,®6 but not 
so strictly as to defeat the manifest intent there¬ 
of. 5 7 According to some decisions, county boards 
or officers must have express authority, either under 
the constitution or an act of the legislature, to levy 
taxes 58 According to other decisions, however, the 
power need not be expressly conferred, but may be 
implied from the grant of other powers to the ex¬ 
ercise of which power of taxation is essential.®9 


In some states, the voters of a county have con¬ 
trol over county taxation matters through the initia¬ 
tive and referendum ,69 but the authority of a 
county board or of a fiscal court to levy taxes can¬ 
not be made to rest on a contract with the taxpay- 
ers.6i 

Duty to levy and pay Taxation is the normal 
and ordinary source of income of counties ,62 and 
the legislature must levy, or authorize counties to 
levy, taxes to meet their legal obligations and cur¬ 
rent expenses 63 in connection with its power to 
make a moral obligation a vahd charge against a 
county, see Constitutional Law § 123, the legisla¬ 
ture may compel the county to levy a tax to pay 
such claim. 64 The statutes contemplate that taxes 
shall be levied to meet revenue requirements. 65 It 
IS the duty of the proper county officers to levy tax¬ 
es authorized by statute, where required by the pub¬ 
lic interests, by individual rights, or by the terms of 
the statute itself.66 The statute authorizing the 


52. Ill—Booth V. Opel, 91 NE 468, 
244 Ill 317 

Statutes held not repealed 

Colo —Bent County v Atchison, etc , 
R Co., 126 P 628, 62 Colo 609 
Okl —St Louis-San Francisco Ry. 
Co V. Snaith, 270 P 6. 132 Okl 
150. 

W Va —^Vinson v. Wayne County 
Court, 119 SE 808, 94 W Va 691 

53. Ill—Booth V Opel, 91 NB 458, 
244 Ill. 317 

Xia—^Williams v Morehouse Parish 
Police Jury. 66 So 604, 135 La. 
445. 

5^ Colo —Tallon v Vindicator Cons 
Gold Min Co , 149 P. 108, 59 Colo 
316 

La.—^Williams v Morehouse Parish 
Police Jury, 65 So 604, 135 La 
445 

TrindanLental authority for the 
levying of county taxes is provided 
by the state constitution —^Nantahala 
Power & Light Co v Clay County, 
197 SB. 603, 218 NC 898 

£5. Ark—^Allis V Jefferson County, 
34 Ark. 307. 

Miss—Beck v Allen, 58 Miss. 143. 

15 C J. p 633 note 38 

56 . Ill—^People v. St Louis, A & 
T H. R Co. 133 NB 217, 300 Ill 
519. 

Iowa—Great Northern Ry Co v. 
Board of Supers of Plymouth Coun¬ 
ty, 196 NW. 284, 197 Iowa 903 
Ky.—^Russell County v Hill, 176 S. 
W. 988, 164 Ky. 360. 

Any doubt or ambiguity will be 
resolved in favor of the public — 
Vinson V Wayne Coimty Court, 119 
SB. 808, 94 WVa, 691. 

Bxlgenoles of particular totexpre- 
tatlon cannot wholly control inter¬ 


pretation —City of Appleton v Bach¬ 
man, 220 NW 393, 197 Wis 4. 

57. WVa—^Pleasants County Court 

V Brammer, 69 S B 460, 68 WVa 
25 

sa Cal—^Ferguson v Gardner, 260 
P. 961, 36 CalApp 421 
Ill.—People v Chicago, B & I R 
Co. 129 NB. 168, 295 Ill. 284— 
People V. Cleveland, C C & St L 
R Co. 129 NB 164, 291 Ill. 502 
—People V Hoerr, 128 N.E 672, 
294 111 338 

Wajsh—State ex rel. School Dist 37 
of Clark County v Clark County, 
131 P 2d 897, 177 Wash 314 
Plain and nnamhigtions language 
IS necessary—^Vinson v Wayne 
County Court, 119 SB 808, 94 W 
Va 591. 

Statute authorising coimty to bor¬ 
row money was held not to au¬ 
thorize tax levy, but to contemplate 
payment from levies otherwise au¬ 
thorized,—^Nashville, C. & St L Ry 
V Obion County, 39 S W 2d 747, 162 
Tenn 604. 

58. Ga—Central of Georgia Ry Co 

V Wright, 142 SB 292, 166 Ga 
631, affirming 137 SB 96, 36 Ga 
App 386—Central of Georgia Ky 
Co V Wright, 126 S B 620, 33 Ga 
App 96. 

15 CJ p 633 note 42 

60 . Or—Schubel v. Olcott, 120 P 
376, 60 Or. 603 

61, Ky—^Hammond v. Lester, 166 
SW 976, 159 Ky 310. 

82 . Ga. — Smith v Baker County, 82 
SB. 557, 142 Ga. 168 

03. Tenn—^Baker v. Hickman Coun¬ 
ty, 47 SW2d 1090, 164 Tenn. 294. 

64L S.C —^Faiish-Stafford Co v Lex¬ 
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ington County, 84 S B 1002, 100 
SC 311 

65. Fla—State ex rel Havana Slate 
Bank v Rodes, 157 So 33, 116 Fla 
824 

60, Ark—^Nevada County v News 
Printing Co, 206 SW. 899, 139 
Ark. 602 

Cal,——Griffith Co v Los Angeles 
County, 48 P 2d 36, 4 Cal 2d 222— 
Southern California Roads Co v. 
San Luis Obispo County, 48 P2d 
34, followed in Sawyer v San Luis 
Obispo County, 48 P 2d 36, 4 Cah 
2d 776 

Fla—Greer v Strohmeyer, 169 So. 
361, 118 Fla 389—State ex rel Gil¬ 
lespie V Bay County, 161 So 10, 
112 Fla 687. 

Ga—Central of Georgia Ry Co v 
Wright, 139 SB 890, 166 Ga 1 
Ky—District Board of Tuberculosis 
Sanatorium Trustees for Fayette 
County v City of Lexington, 12 S 
W2d 348, 227 Ky 7 
Or —First Nat Bank v Tamhill 
County Court, 222 P. 1077, 110 Or. 
74 

15 C J p 633 note 47. 

In. its govemmeiLtal capacity, coun¬ 
ty has no discretion to impose taxes, 
but must act as state has required 
within constitutional limits—Pox v 
Board for Louisville & Jefferson 
County Children's Home, 60 SW.2d 
67, 244 Ky 1. 

Jadgment 

Where judgment is rendered 
against a county and there are no 
funds in county treasury, not other¬ 
wise appropriated, for payment of 
judgment, board must levy a tax, if 
authority exists therefor, to pay the 
judgment—^Brooks v One Motor Bus 
Carrying 1937-38 South Carolina Li¬ 
cense V 1367, Motor No. 46590, Serial 
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levy may be deemed mandatory,®*^ even though in 
terms it is merely permissive,®® but there is con¬ 
trary authority on the last proposition,®® it is said 
that the imposition of teixes by a county is discre¬ 
tionary with it when it acts in its quasi-pnvate cor¬ 
porate capacity for the benefit of its citizens ex¬ 
clusively,'^® and even a statute in terms imposing a 
duty has been deemed merely to prescribe a condi¬ 
tion of obtaining financial aid from the state and to 
make the levy a matter of choice rather than of 
compulsionJi ^ constitutional provision relating 
to bonded indebtedness is construed to mandatorily 
require the levy of an annual tax to take care of 
debt charges except where the taxing authority un¬ 
dertakes to refund existing indebtedness, in which 
case no levy need be made to take care of the bonds 
already matured or about to mature that are to be 
refunded.*^2 jhe mere levy, or the levy and collec¬ 
tion, of a tax for the purpose of pa 3 ang a county 
indebtedness does not itself constitute payment, 
the duty to pay ends only when the whole debt is 


§ 280 

actually paid, and not with the levy of a partly suc¬ 
cessful tax.*^^ 

§ 280. Levy for General Purposes 

Counties are generally empowered by constitutional 
provisions or valid statutory provisions to levy taxes 
for county purposes. 

Ordinarily, a “county tax” means a tax for coun¬ 
ty purposes'^® and does not include state taxes,^^ 
Sometimes, however, a tax which is not strictly 
one for county revenue, such as a general school 
tax levied by a county, is regarded as a county tax 
within the meaning of a particular statute ,*^7 and 
in other instances various taxes have been held to 
be,*^® or not to be,*^® county taxes within the mean¬ 
ing of certain statutes. 

Under particular constitutional provisions, or 
statutes not contravening constitutional provisions, 
a county may have power to levy taxes for county 
purposes,®® general purposes,®^ general county pur¬ 
poses,®® general public purposes,®® corporate pur- 
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Ko. 40476, 8 S E 2d 42, 190 SC 

379. 

87. Ill—Halliday v. Board of Coun¬ 
ty Com'rs of Pulaski County, 203 
IllApp 178 

Ky — ^Fox V Board for Louisville & 
Jefferson County Children’s Home, 
50 SW2d 67. 244 Ky 1. 

Neb—Beadle v Sanders, 177 N.W 
789, 104 Neb 427 

16 C.J p 633 note 48 

Iieglslatnre may veq,xdxe levy 

Fla—State v Brevard County, 126 
So. 353, 99 Fla 226. 

Ill—People ex rel. City of Chicago 
v Board of Com’rs of Cook County, 
189 N E. 26, 355 111. 244 

Ohio—State v. Franklin County, 36 
Ohio St. 458 

68. U.S.—Rock Island County v. tJ. 
S, III., 4 Wall 435, 18 LBd. 419 

Ohio—State v Hamilton County, 6 
Ohio Deo (Reprint) 471, 6 AmL 
Rec. 106. 

09. Or.—^Kime v Thompson, 118 P. 
174, 60 Or. 183. 

70. Ky —Pox v Board for Louisville 
& Jefferson County Children’s 
Home, 60 S W 2d 67, 244 Ky 1 

71. Mont—State ex rel Wilson v 
Weir, 79 P 2d 305, 106 Mont 626 

78- Ohio —State ex rel Stauss v 
Cuyahoga County, 196 NB. 890, 
130 Ohio St 64 

73- Kan.—^Leavenworth County v 
Higginbotham, 17 Kan 62—Garden 
City, etc, Bank v Morton County, 
52 P 580, 7 Kan.App 739. 

74. Anz—^Refsnes v Oglesby. 78 P 
2d 90, 50 Anz 494 

Fla—State ex rel Havana State 


Bank v. Rodes, 157 So 33, 116 Fla 
824. 

Interest oonpons 

Duty of county board of super¬ 
visors to levy and collect sufficient 
amount of taxes to liquidate county 
road bond interest coupons, past 
due and falling due, continues until 
interest is fully paid.—Miners & Mer¬ 
chants Bank v. Herron, 47 P 2d 430, 
46 Anz 71. 

75,. Fla—^Amos v. Mathews, 126 So 
808, 99 Fla 1. 

76, Or—^Dougan Co. v. Van Riper, 
198 P 897, 109 Or 264 

Wyo—State v Snyder, 222 P. 40, 30 
Wyo 468. 

77. Wyo.—State v. Snyder, supra 

78- Ga—Central of Georgia Ry. Co 
V, Wnght, 95 S.B. 963, 148 Ga. 
86 

County road tax 

Mich —Garfield Tp. v A- B Klise 
Lumber Co, 188 NW. 469, 219 
Mich 31. 

County tnberctaosis samtaniun tax 
Ill—^People V Chicago, B. & I R. 

Co., 129 NB 168, 296 Ill 191. 

Tax for mothers’ pension fimd 
Ill—^People ex rel Hudson v. Cleve¬ 
land, C C & St L Ry Co, 196 
NH 631. 860 Ill 180—People v 
Chicago & B I R Co. 129 NB 
167, 295 Ill 284—^People v. Cleve¬ 
land, a, C & St. L Ry. Co, 129 
NB 164, 296 Ill 214. 

79. Special school district taxes 
Wyo—State v. Snyder, 222 P. 40, 30 

Wyo 468. 

80. Fla—^Thursby v Stewart. 138 
So 742, 103 Fla 990—^Palm Beach 1 
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County V. State, 126 So 860, 99 
Fla 379, followed in 126 So 361, 
99 Fla 381—State v Brevard Coun¬ 
ty, 126 So 363, 99 Fla. 226—State 
ex rel Davis v. Tyler, 116 So 760, 
96 Fla 811—^Apgar v Wilkinson, 
116 So 78, 95 Fla 457—Earle v 
Dade County. 109 So 331, 92 Fla 
432. 

SC—Webster v Williams, 191 SB. 

61, 183 SC 868, 111 A L R. 1348 
Tenn —^Nashville, C & St L. Ry. 
V Carroll County, 33 S W2d 69, 161 
Tenn 581, appeal dismissed 51 S. 
Ct 349, 283 US. 786, 76 LBd. 
1414. 

New purpose 

It IS not necessary, every time a 
new duty involving the expenditure 
of money is imposed on a county, 
expressly to authorize the levy of 
a tax for the new purpose where 
the legislature has already conferred 
on county boards general power to 
levy taxes for county purposes.— 
People v Chicago, etc, R Co, 107 
NB 249, 266 Ill. 63 

81. Miss —Panola County v Town 
of Sardis. 157 So 679, 171 Miss 
490, followed in Panola County v. 
Gully, 157 So 584, Panola County 
v Town of Crenshaw, 167 So 
684, Panola County v Town of 
Crowder, 167 So 584 and City 'of 
Greenwood v. Leflore County, 167 
So 585. 

82. Tenn—^Nashville, C & St L. 
Ry V. Marshall County, 30 SW.2d 
268, 161 Tenn 236 

83. Ky.—^Fox v Board for Louis¬ 
ville & Jefferson County Children’s 
Home. 50 S.W.2d 67. 244 Ky. 1. 
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poses,current expenses,*® or necessary expens¬ 
es.*® So, likewise, under constitutional provisions 
the legislature may be precluded from imposing tax¬ 
es for county purposes,**^ and counties may be pre¬ 
cluded from levying taxes for other than county 
purposes ** In determining what is a county pur¬ 
pose within the meaning of constitutional provisions 
dealing with taxation, the test sometimes applied is 
whether a tax is imposed for a use from which the 
county or its inhabitants alone will benefit as dis¬ 
tinguished from a purpose in which the entire state 
is concerned or from which it will benefit How¬ 
ever, a particular objective may be both a county 
purpose and a state purpose, or, in other words, a 
common purpose for which the state may levy a tax 
and also authorize the county to levy a tax Un¬ 
der a constitutional provision empowering the leg¬ 
islature to aulhonze the several counties and incor¬ 
porated towns in the state to impose taxes for coun¬ 
ty and corporation purposes, respectively, the two 
purposes are distinct,and where the constitution 


specifies certain taxes for certain special county 
purposes, and then also provides for a tax for gen¬ 
eral county purposes, the words “county purposes” 
will ordinarily be construed and understood as com¬ 
prehending purposes not already specially provided 
for *2 As used in a statute, the words “county pur¬ 
poses” include all purposes for which county taxes 
can be assessed.®* 

§ 281. Levy for Special Purposes 

A county may levy a tax for a specific or particular 
purpose, provided authority to do so has been granted to 
It by a constitutional provision or valid statutory pro¬ 
vision. 

Constitutional provisions enumerating and limit¬ 
ing the purposes for which a county may levy, or 
be authorized by the legislature to levy, taxes will 
be accorded effect but neither the counties in 
levying taxes for certain purposes nor the legisla¬ 
ture in conferring authority on them will be justi¬ 
fied in violating constitutional provisions,®® al- 


S4. sc—Glymph v Smith, 170 S 
E 913. 170 S C 486. 

Wash—State v Bedd, 6 P2d 619, 
166 Wash 619 

15 C.J. p 634 note 56. 

85- Wash.—State ex rel. School 
Dist. 37 of Clark County v. Clark 
County. 81 P 2d 897, 177 Wash 314 

Corrent expenses Include ordinary 
expenses 

Ga —Southern By. Co. v, Gordon 
County, 161 SB 824, 173 Ga 907, 
answer conformed to, App, 162 SB 
290, 44 GaApp 676—Central of 
Georgia By Co v Wright, 142 S B 
292, 165 Ga 631, affirming 137 S 
B 96, 36 Ga App 386—Seaboard 
Air-Line By Co. v. Wright, 122 S 
E 36, 167 Ga 722. 

86. N C —Sessions v Columbus 
County, 200 SB 418, 214 N C. 634 
—^Nantahala Power & Light Co v 
Clay County, 197 SB 603, 213 N C, 
698—Glenn v. Board of Com’rs of 
Durham County, 159 SB. 439, 201 
NC 238 

16 C J p 634 note 56 

87. Cal —City of Los Angeles v 
Biley, 69 P.2d 137, 6 Cal.2d 621 

Wash—State v Bedd, 6 P 2d 619, 
166 Wash 132 
16 C J p 633 note 39 

Constitution contemplates that ex¬ 
clusively county purpose, in which 
state has no sovereign interest or 
responsibility, shall be accomplished 
by county taxation —^Amos v 
Mathews, 126 So. 368, 99 Fla 1, 66, 
116. 

Provision not violated by statutes 

(1) Imposing an income tax—^Mills 
V. State Board of Equalization, 33 P- 
2d 663, 97 Mont 13. 


(2) Hequirmg county to expend 
money, but not directly levying a 
tax —State ex rel Wilson v. Weir, 79 
P2d 306, 106 Mont 626 

(3) Imposing tax by state and ap¬ 
propriating portion or all of sums 
collected thereunder to cities and 
counties to be expended for state 
purposes, even though those pur¬ 
poses are such that they are also 
local in nature—Los Angeles Coun¬ 
ty V Biley, 69 P2d 139. 6 Cal 2d 
626. 106 A,L B 903 

Home rule provisions see the C J S 
title Taxation § 17, also 61 C J P 
97 note 17 

« 

88. Fla—Thursby v Stewart, 138 
So, 742. 103 Fla 990 

Tenn—Hancock v Davidson County, 
104 SW2d 824, 171 Tenn 420— 
Davidson County v. Kixkpatrick, 
266 SW 107, 160 Tenn. 646 
Prohibltiou is not violated by re¬ 
financing of townships' road bonds 
by means of county bonds on taking 
over of township roads by county — 
Thomson v. Harnett County, 184 S B 
490, 209 NC 662, 106 AL.B 602. 

89. Colo—^In re Hunter's Estate, 49 
P2d 1009, 97 Colo. 279, 101 ALB 
1202 

Xiooality of work and anticipated ben¬ 
efits 

In determining whether work of 
internal improvement is for “county 
purposes," locality of work within 
county and reasonably anticipated 
benefit to be derived should both be 
considered—^Lewis v. Leon County, 
107 So. 146, 91 Fla, 118 

90 . Tenn —^Hancock v. Davidson 
County, 104 S W 2d 824, 171 Tenn. 
420. 


Holding primary elections 
Tenn—Gates v Long, 113 SW.2d 
388, 172 Tenn 471 

91. Tenn—^Ferguson v Tyler, 183 
S W 162, 134 Tenn 26 

92. Tex—^Williams v. Carroll, Civ 
App, 182 So 29. 

93- Ga —Southern By. Co v. Gor¬ 
don County, 161 S.E 824, 173 Ga 
907, answer conformed to, App, 162 
S.E 290, 44 GaApp 676—Central 
of Georgia By Co v Wright, 142 
S B 292, 166 Ga 631, affirming 137 
SB. 96, 36 GaApp 386—Seaboard 
Air-Lme By Co v Wright, 122 S 
B 36, 157 Ga 722 

94, Ga—Robert v Wilkinson Coun¬ 
ty, 73 SB 838, 137 Ga 601. 

15 C J p 636 note 72. 

95. Fla.—Jackson Lumber Co v 
Walton County, 116 So 771, 95 Fla 
632, appeal dismissed 49 S.Ct. 338, 
73 L Ed 1011. 

Ga—^Floyd County v Scoggins, 139 
S B. 11. 164 Ga 485, 53 A L B 1286 
—Geer v Dancer, 137 SB 668, 164 
Ga. 9—Smith v. Slate, 129 SB. 
542, 160 Ga 867 

Miss—^Warren County v. Klein, 61 
Miss 807. 

Okl —St Louis-San Francisco By, 
Co V. Andrews, 278 P 617, 137 Okl 
222 

Wya—^Board of County Com'rs of 
Carbon County v. Union Pac. R. 
Co, 171 P. 668, 26 Wyo 463 , 

15 C J p 635 note 73 
Bstabhshing or operatmg private 
bTUBiness 

It may be conceded that county 
taxes may not be imposed for pur¬ 
pose of establishing or operating a 
private competitive commercial busi- 
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though where the statutes do not violate constitu¬ 
tional provisions they will be upheld,9® and obvi¬ 
ously a statute which does not provide for the levy 
of a tax by a county does not violate constitutional 
provisions relating to the levying of taxes by coun¬ 
ties.®*^ A county board may have power, under 
statute, to levy a specific tax for a specific purpose 
authorized by law,®® but statutes authorizing the 
levy of taxes for certain purposes must be strictly 
followed and cannot be regarded as authority for 
the levy of taxes for other purposes.®® Where the 
authorized and unauthorized portions of a levy are 
separable, the whole levy is not rendered void by 
the fact that part of it is for an unauthorized pur¬ 
pose and it will be presumed that the levy is for 
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an authorized purpose only, where the contrary is 
not shown.® 

Various purposes for which a county is held to 
have express or implied constitutional or valid stat¬ 
utory authority to levy taxes include: Salaries of 
county ofl&cers,® compensation for the services of 
necessary agents and servants of the county board 
court expensesthe maintenance of a telephone in 
the sheriff’s officethe expense of a biennial coun¬ 
ty audit the expense of advertising delinquent 
taxes;® the maintenance and equipment of convicts 
employed on public roads,® the support or relief 
of the poor the preservation of public health 
the making of public improvements generally the 
erection, maintenance, and repair of county build- 
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nees—Farley v. Stirling, 283 P. 810, 

70 CalApp. 526. 

96. Ga—^Hanks v. D’Arcy, 118 SB 
656, 156 Ga 65—^Avera v. Clyatt, 
109 SB. 665, 152 Ga. 280—McWil¬ 
liams V. Smith, 82 S B. 569, 142 Ga. 
209 

Idaho—Bevis v. Wright, 176 P. 816, 
31 Idaho 676. 

N C —^Norfolk-Southern R. CJo v. 
Reid, 121 SB 534, 187 NC 320 

Okl —^Excise Board of Stephens 
County V Chicago, R I & P Ry. 
Co, 34 P2d 268, 168 Okl 623— 
Spann v. State, 3 P.2d 861, 162 Okl 
60 

SC—Glymph v Smith, 170 SB 918, 
170 S C 486. 

Utah —^Denver & R. G R. Co v. 
Grand County, 170 P. 74, 51 Utah 
204, 3 A L R. 1224 

15 C J p 636 note 74. 

97. Ga—Goolsby v Board of Drain¬ 
age Com’rs of Cedar Creek Drain¬ 
age Dist, 119 SB 644, 156 Ga. 
213 

Tenn—^Wilson v. Wilson, 186 SW. 
718, 134 Tenn. 697, 

9Si Miss.—^Panola County v. Town 
of Sardis, 157 So 579, 171 Miss 
490, followed in Panola County v 
Gully, 157 So. 684, Panola County 
V Town of Crenshaw, 167 So 684, 
Panola County v Town of Crow¬ 
der, 167 So. 684 and City of Green¬ 
wood V. Leflore County, 167 So 
586 

99, Ga—^Humber v. Dixon, 94 S.B 
566. 147 Ga 480. 

Hawaii—Onomea Sugar Co v. Muir, 
30 Hawaii 899 

Kan.—^Donnelly v Board of Corners 
of Atchison County, 286 P. 260, 180 
Kan 428—^Atchison, T & S P R 
Co V Board of Com'rs of Leaven¬ 
worth County, 274 P 266, 127 Kan 
635 

Okl—^Empire Pipe Line Co v Excise 
Board of Oklahoma County, 34 P 
2d 585, 168 Okl 485. 

20 0J.S.-77 


Wis —^Hixon V Eagle River, 65 N.W. 
366, 91 Wis 649. 

15 C J. p 635 note 79. 

Strict limitation 

Purposes for which county may 

levy taxes are strictly limited by 

law—^Turner v. Johnston, 187 SB 

864, 183 Ga 176, 

1. Ill—Allen V. Peoria, etc., R. Co., 
44 Ill 85. 

2 . Mich—Boyce v Auditor-General, 
61 NW 457, 90 Mich. 814 

5. D—^Henderson v Hughes County, 
88 NW. 682, 13 SD 676. 

3. Ill—People V. Chicago & B I 
R. Co., 118 NE 2, 281 Ill. 177 

Tenn—Nashville, C & St L Ry. v 
Carroll County, 83 S W.2d 69, 161 
Tenn. 681, appeal dismissed 51 S 
Ct. 849, 283 U.S. 785, 76 L Ed. 
1414. 

Salaries of state’s attorney and his 
assistants 

Ill—People V Klee, 118 NB. 764, 
282 Ill 440. 

4 . Md —Gaver v. Frederick County 
Com’rs, 3 A 2d 463. 

6. Ga—^Freeney v Geoghegan, 169 

SB 882, 177 Ga 142—Commission¬ 
ers of Roads and Revenues of De¬ 
catur County v Martin, 130 SB 
669, 161 Ga 220—Seaboard Air- 
Line Ry Co v Wright, 122 S B 36, 
167 Ga. 722—^Adam v Cohen, 11 S 
B 896, 84 Ga. 726—^Adam v. 

Wright. 11 SB. 898, 84 Ga. 720. 

16 C J P 634 note 61 

6. Ga —^Lumpkin County v. Davis, 
195 SB. 169, 185 Ga. 393 

7, Okl—^Excise Board of Stephens 
County V. Chicago, R I & P, Ry 
Co, 34 P 2d 268, 168 Okl 628 

8L Okl — Going V Atchison, T & S. 
F. Ry. Co, 234 P. 346, 106 Okl 268, 
followed in Going v Carter Oil Co., 
234 P 347, 106 Okl 260 

9. Ga—Garrison v Perkms, 74 S 
B 641, 137 Ga 744—^Pennington v. 
Gammon, 67 Ga 456. 

15 C J P 634 note 65 
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lOb Ga—Seaboard Air-Line Ry Co. 

V Wright, 122 SB. 35, 167 Ga. 
722. 

NC—^Atlantic Coast Line R. Co v. 
Lenoir County, 157 SB 610, 200 N. 

9 494. 

15 C.J p 634 note 68 

Payment of deflolt in poor fond 

Kan—Missouri Pac R Co v Board 
of Com’rs of Crawford County, 281 
P 931, 129 Kan 131. 

11. N C —^Atlantic Coast Line R. Co. 

V Lenoir County, 167 S B 610, 200 
NC 494 

Expenses of board of health 
Fla—State v Rose, 7 So. 370, 26 Fla. 
117. 

12. Wash—^Lancey v King County, 
46 P 645, 16 Wash. 9. 34 L R.A 
817. 

16 C J p 634 note 64. 

Navigation canal 

La—Union Sulphur Co v Parish of 
Calcasieu, 96 So 787, 153 La 857. 

Pier and pavilion 

County tax can be levied to pay 
for pier and pavilion constructed at 
end of public road for public com¬ 
fort and convenience —^McGinnis v 
McKinnon, 141 SB 910, 165 Ga 713. 

Necessity of contract 

(1) Taxes for public improve¬ 
ments may be levied before con¬ 
tracts for such improvements have 
been made—Blalock y. Adams, 114 
SB 346, 164 Ga. 326—Southern Ry 
Co. V Whitfield County, 146 S E 668, 
38 GaApp 703—Southern Ry Co v. 
Wright, 119 S B 542, 31 Ga App 28. 

(2) However, if ordinary revenues 
of the county or parish cannot be 
used for expenses incurred in a pre¬ 
vious year for public improvements, 
except where there has been a con¬ 
tractual dedication, an extraordinary 
or special tax may not be levied for 
the same purpose—Tremont Lumber 
Co, v Police Jury of Jackson Parish, 
81 So 703, 144 La 1084. 
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ings^* and bridgesthe raising of a fund with | es for the payment of: Existing debts, legally m- 
which to aid in the work of eradicating ticks ,^5 the curred past-due or accumulated debts ,21 the 
expense of transportation and treatment at district liability of the county for diminution in the value 

sanatoria of persons afflicted with tuberculosis of land from the alteration and relocation of a pub- 

and the payment of appropriations in aid of rail- i,c road passing through it;22 the principal of, and 

roads,17 or m aid of a system of general education interest on, county bonds when due ,23 interest on 

within the limits of the county,!® or to secure the certificates of indebtedness ,24 valid and outstanding 
location of a state agricultural experiment station warrants ,26 and judgments valid on their 

So, also a county may have authority to levy tax- face.26 Furthermore, a county may have authority 


13. Ala.—^Doody v State ex rel. Mo¬ 
bile County, 171 So 504, 233 Ala 
287. 

NC—^Norfolk-Southern R Co. v. 

Reid, 121 SE 634, 187 N.C 320 
ND—Eddy v Krekow, 209 NW. 226, 
64 ND 220 

Okl—^Board of Com'rs of Pottawa¬ 
tomie County V A C Davis & 
Sons, 86 P 2d 782, 184 Okl 268 
Tex —^Anderson v Parsley, Civ App , 
37 S.W2d 368, error refused—San¬ 
ders V Looney, Civ App, 226 SW* 
280 

16 C J P 634 note 66 
Hospital 

(1) Generally—Atchison, T & S 
P Ry Co V McPherson County 
Com'rs, 241 P 444, 119 Kan 696. 

(2) Hospital for sick convicts and 
indigrent poor, with limited facilities 
for pay patients—Gnner v. Board 
of Com’rs of Bulloch County, 180 S 
E 118, 180 Ga 619 

(8) Tuberculosis hospital—^Mid¬ 
dlesex County V City of Waltham, 
180 N.E 818, 278 Mass 514 

(4) However, in view of a statute 
providing for the establishment and 
maintenance of public hospitals 
when approved by a popular vote, 
a board of county commissioners is 
not empowered to levy a tax for the 
maintenance of a tuberculosis hospi¬ 
tal on the theory that such a hospi¬ 
tal IS a necessary municipal expense, 
or on the theory that it has the 
requisite power under a statute au¬ 
thorizing It to levy a special tax for 
the preservation of the public health. 
—^Armstrong v Board of Com'rs of 
Gaston County, 117 S E. 388, 186 N. 
C. 405 

Statutes construed 

Acts 1921 c 158, construed togeth¬ 
er with Acts 1917 c 60, Acts 1915 c 
92, and Acts 1911 c 34, does not au¬ 
thorize a county court to lay a spe¬ 
cial levy in order to construct a 
courthouse, which has been begun 
since the passage of the first act, un¬ 
less the levies provided for in Acts 
1916 c 92, providing for special levy 
in counties where the courthouse has 
been destroyed, have been or can bo 
levied and are insufficient —^Vinson 
V. Wayne County Court, 119 S.B 808, 
94 W.Va. 691 

14L Mich —^Ada Tp. V Grove, 72 N. 
W. 86, 114 Mich. 77. j 


NC—^Norfolk-Southern R Co v 
Reid, 121 SE. 534, 187 NC 320— 
Parvin v. Board of Com’rs of Beau¬ 
fort County, 99 SB 482, 177 NC 
508 

Tenn—^Nashville C & St L Ry and 
Louisville & N. R. Co. v. Carroll 
County, 12 Tenn.App. 380 
Hot a <<d6lbt» 

Assessment and collection of taxes 
within year for building and repair¬ 
ing bridges within county does not 
create ’’debt,” within constitution¬ 
al inhibition—Settle v. Howell, 164 
S E 189, 174 Ga. 792 

15. Ga—^McMillan v Tucker, 113 S. 

E. 891, 154 Ga 164—^Avera v. 

Clyatt, 109 SE 656, 162 Ga 280— 
Townsend v Smith, 87 S E 1039, 
144 Ga 792. 

Okl.—Beaman v Lincoln County, 107 
P 620, 26 Okl 673 

16. Okl —Simmons v. Stuckey, 241 
P. 124, 113 Okl 200 

17. Pla —Cotton v Leon County 
Com’rs, 6 Fla. 610. 

15 C J p 634 note 62 
FaynoLent of stock snbsorlptloxi. 

U S —^Evans v Tost, Mo, 265 F. 726, 
167 CCA 72 

Ky—Monarch v. Daviess County 
Court, 6 KyOp 88. 

18. Ga —^Americus Bd of Public Ed¬ 
ucation V Barlow, 49 Ga 232 

19. Ohio —Wasson v Wayne Coun¬ 
ty, 11 Ohio Dec, Reprint, 476, 27 
Cine L Bui. 134. 

8a Ga—Southern Ry Co. v. Ful¬ 
ton County, 162 SB 667, 170 Ga 
248—Central of Georgia Ry, Co. v. 
Wright, 139 SE. 890, 165 Ga 1. 

21. Ga—^Blue Island State Bank v 
McRae, 140 SE 851, 165 Ga 168— 
Seaboard Air-Llne Ry. Co v 
Wright, 122 SE 36, 157 Ga. 722 

Delinquent liabilities earned over 
flrom prior yeairs 

Ill.—People ex rel McDonough v 
Mills Novelty Co , 192 N B 236, 367 
111 286 

15 C J p 638 note 13. 

28. Ga—^Hall County v Smith, 172 
SE 646, 178 Ga 212. 

23. US —^Bunch v U S, Mo, 262 

F. 673, 164 C.C,A. 613 

Fla—Getzen v Sumter County, 103 
So. 104, 89 Fla 46 

Idaho —^Lloyd Corporation v. Ban- 
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nock County, 26 P 2d 217, 63 Idaho 
478 

Mo—State ex rel. Clark County v 
Hackmann, 218 S.W 318, 280 Mo 
686 

N C —^Harrell v. Board of Com’rs of 
Wilson County, 173 SB 614 206 
NC 226 

15 C J p 634 note 67 
Where interest is legal UabiUty of 
county at the time of the levy, the 
fact that it IS paid by the county 
from other funds between the date 
of the levy and the date when the 
tax IS due and payable by the tax¬ 
payer affords no defense to him — 
Seaboard Air Line Ry Co v Liber¬ 
ty County, 146 SB 771, 39 Ga.App 
76. 

24i. N.M —State v Southern Pac 
Co., 281 P 29, 34 NM 306 

25. Ga —Southern Ry Co v Fulton 
County, 162 SB 567, 170 Ga 248 

Okl —Excise Board of Le Flore 
County V St Louis-San Francisco 
Ry Co., 47 P2d 689, 173 Okl 265— 
Excise Board of Le Flore County 
V Lowdon, 47 P 2d 688, 173 Okl. 
276—^Excise Board of Le Flore 
County V. Kansas City * Southern 
Ry. Co, 47 P2d 680, 173 Okl. 238. 
Wash.—^Denny v. Wooster, 27 P2d 
328, 176 Wash. 272. 

W.Va—^Armstrong v Taylor Coun¬ 
ty Court, 24 SB 993, 41 WVa 
602. 

15 C J. p 634 note 69 

26. Kan—Chicago, R I & P. Ry 
Co V. Board of Com’rs of Ford 
County, 27 P 2d 229, 138 Kan 
616. 

Ky—^Duvall’s Adm’x v Elliott Coun¬ 
ty, 120 SW2d 782, 276 Ky 85 
N.M—^In re Atchison, T. & S. F. Ry. 
Co.’s Taxes m Eddy County for 
1938, 63 P2d 346, 41 N M. 9, fol¬ 
lowed in In re Atchison, T & S 
F. Ry Co's Taxes in Eddy Coun¬ 
ty for 1984, 63 P2d 360, 41 N.M 
17—^Atchison, etc, R Co v Lox>ez, 
161 P 308, 20 NM 691 
Okl—Sinclair Prairie Pipe Line Co 
v Excise Board of Tulsa County, 
49 P2d 114, 173 Okl 376—Chicago, 
R. I & P. Ry. Co V Excise Board 
of Oklahoma County, 33 P2d 1081, 
168 Okl 428. 

Judgment purohased, ‘mth money 
taken from slnkliig fund 
Okl.—^Kansas City Southern Ry. Co. 
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to levy taxes to create a sinking- fund for the re¬ 
demption of county bonds27 and certificates of in¬ 
debtedness 28 

However, a county may not levy taxes for The 
payment of an indebtedness which does not exist^s 
or which has been incurred in violation of consti¬ 
tutional provisions^O or for the payment of which 
a levy has already been made but not collected ;2i 
county fair purposes where the county has not ac¬ 
cepted in the required manner the statute authoriz¬ 
ing it to establish and maintain a county fair ,3 2 the 
pa 3 unent, or creation of a sinking fund for the pay¬ 
ment, of a judgment which is void on its face ,33 
meeting a sinking fund deficit arising in a prior 
year;34 or the payment of principal and interest, 
or the creation of a sinking fund for pa 3 ntneiit, of 
bonds which have not been issued^B or which were 
issued for the exclusive benefit of a township.38 
Additional levies cannot be made to create a fund 
to pay warrants which are invalid37 or which are 
payable from a specific fund and have been accepted 
as full payment of a county obligation 38 Also a 
separate levy for the payment of interest on tax 
anticipation warrants is improper where it is not 
authorized by statute and results in double taxation, 
a fund for the payment of both pnncipal and inter¬ 


est having been previously provided for.33 Under a 
particular statute, there may be no authority to 
levy taxes to pay outstanding warrants unless 
they were issued prior to a certain day in the year 
in which the levy is made.^® There is no au¬ 
thority for the levy of a tax to create a sinking 
fund for the refunding of taxes where the legis¬ 
lature has not provided therefor and the consti¬ 
tution neithei; authorizes nor requires it.^^ The 
levy of a tax to purchase county bonds before they 
mature has, on the one hand, been condemned as 
being without the express and implied authority 
of the county board and as changing the obligation 
of the taxpayers,^2 2ind, on the other hand, has been 
approved as the exercise of sound business judg¬ 
ment not constituting an abuse of discretion.**3 

Definite and specific statement of purposes in or¬ 
der making levy see infra § 283. 

§ 282. Amount of Levy 

a. In general 

b. Constitutional and statutory limita¬ 

tions or requirements 

a. In Gleneral ' 

While a tax levy should not be hfgher than necessary 


V Excise Board of Le Flore Coun¬ 
ty, 83 P 2d 493, 168 Okl 408—Pro¬ 
test of St. Louis-San Francisco By 
Co, 26 P 2d 212, 166 Okl. 60 

27. Or—^First Nat. Bank v Yamhill 
County Court. 222 P 1077, 110 Or 
74 

16 C J p 634 note 58 

28 . N M.—Stale v Southern Pac 
Co, 281 P. 29, 34 NM 306 

28. Neb—Custer County v Chicagro, 
etc, R. Co, 87 N.W, 341, 62 Neb 
667. 

Wis.—^Keystone Lumber Co v Bay- 
field, 69 N.W. 162, 94 WlS 491 
16 C J p 635 note 81. 

AatlGlpated daficlenoy 
A county has no authority to make 
a special levy in anticipation of a 
deficiency in the levy for its quota 
of state taxes —State v. Laramie 
County, 56 P. 451, 8 Wyo 104 
Expenses of subsequent years 
Neb.—^Roberts v. Thompson, 118 N 
W. 106, 82 Neb 458 
▲nthorised loan 

Item of one hundred sixty 
thousand dollars in tax: levy to repay 
loans made m anticipation of collec¬ 
tion of taxes was not invalid as to 
sixty thousand dollars, althougrh six¬ 
ty thousand dollars of loan was not 
made until two months after appro¬ 
priation, where the whole amount 
was appropriated —Burnett v City 
of Grand Rapids, 260 N.W. 820, 264 
Mich. 698. 


30. Ala —^Harman v Alabama Col¬ 
lege, 177 So 747, 235 Ala 148. 

15 C J p 636 notes 73, 82 

31. Ga—Johnson v Pinson, 54 SE. 
922, 126 Ga 121. 

Ky.—Pitchford v Poster, 6 Ky L. 
656 

However, a statute authorizing 
county board of supervisors to levy 
and collect sufficient taxes to pay in¬ 
terest on county road bonds when 
interest should become due was con-: 
atrued not to forbid board to levy 
and collect for deficiencies arising 
out of insufficient collection or delin¬ 
quencies—^Miners & Merchants Bank 
V. Herron, 47 P 2d 430, 46 Ariz. 71. 

3& Neb.—Richardson v Hildow, 218 
N.W 429, 116 Neb. 648. 

33. Okl—^Excise Board of Le Flore 
County V St Louis-San Francisco 
Ry Co, 47 P2d 689, 173 Okl 266— 
Excise Board of Le Flore County 

V Lowden, 47 P.2d 688, 173 Okl 
266—^Excise Board of Le Flore 
County v. Kansas City Southern 
Ry Co, 47 P2d 680, 173 Okl. 238 

Okl —Chicago, R I. & P Ry. Co v 
Excise Board of Garfield County, 
30 P2d 171, 167 Okl 414—Protest 
of Kansas City Southern Ry Co, 
11 P 2d 600, 167 Okl 246 
Judgment against county in pro. 

ceeding to which it Is not party 
Okl—Sinclair Prairie Pipe Line Co 

V Excise Board of Tulsa County, 
49 P 2d 114, 173 Okl 876. 
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34. Okl—In re Protest of Chicago. 
R L & P Ry. Co, 288 P. 337, 143 
Okl. 161. 

35h Fla.—Osborne v. Stripling, 88 So. 

266, 81 Fla. 376. 

Condition not performed 

A tax levied to pay the interest on 
bonds deposited in escrow, to be de¬ 
livered m aid of a railroad at Its 
completion, but which has not yet 
been completed, is invalid.—^Keystone 
Lumber Co v Bayfield, 69 N.W. 162, 
94 WiB. 491 

36- N C.—^Bllis V Greene, 133 S.B 
396, 191 NC. 761. 

37. Colo.—^Industrial Building & 

Loan Ass'n v. Knight, 244 P. 216, 
75 Colo. 65. 

38 . Colo —Industrial BuUdmg & 

Loan Ass'n v. Knight, supra. 

39. Ill.—People ex rel Wilson v 
Wabash Ry. Co., 14 N.E 2d 660, 
868 Ill 497. 

40. Idaho —Oregon Short Line R 
Co v Gooding County, 196 P. 196, 
33 Idaho 452 

4L Okl —^Protest of St Louis-San 
Francisco Ry Co, 26 P 2d 212, 166 
Okl 60 

49. Mont —^Rogge v. Petroleum 

County, 80 P 2d 380. 

43. Mo—State ex rel. and to Use of 
Johnson v. St. Louis-San Fran¬ 
cisco Ry. Co, 286 SW. 360, 316 
Mo. 430. 
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to fulfill the purpose thereof, nor so low that there will 
not be adequate funds to perform governmental functions, 
yet. In the absence of, or within, constitutional or stat¬ 
utory limitations, the amount or rate rests in the discre¬ 
tion of the levying authorities and the courts will not in¬ 
terfere unless this discretion is clearly abused or the 
amount is so grossly excessive as to indicate a fraudulent 
purpose. 

While, on the one hand, a levy of county taxes 
for a certain purpose should not exceed the amount 
necessary for that purpose,and should not be 
made at all where there, is more money on hand in 
the appropriate fund than is needed for that pur¬ 
pose during* the fiscal year,^5 and, on the other 
hand, county levies should not be so low that the 
funds produced thereby, together with other reve¬ 
nue, will be insufficient for the performance of con¬ 
stitutional governmental functions,^® nevertheless, 
in the absence of, or within, constitutional or stat¬ 
utory limitations, the amount or rate of the levy 
rests in the discretion of the county board vested 
with the power of making the levy^7 and this dis¬ 
cretion will not be interfered with by the courts 


unless it is arbitrarily and unreasonably exercised,48 
or is clearly abused,^® or the amount of the levy is 
so grossly excessive as to indicate a fraudulent 
purpose It IS illegal to levy a tax for one pur¬ 
pose with the intention of creating a surplus to be 
applied to another purpose.®! 

b. Constitutional and Statutory Limitations or 
Beouirements 

(1) In general 

(2) Apportionment of limitation 

(3) Budget or estimate 

(1) In General 

An applicable constitutional or valid statutory limita¬ 
tion of rate or amount must not be violated by a county 
in levying taxes. 

In many states, by virtue of constitutional or stat¬ 
utory provisions or both, county taxes generally, or 
taxes for specified purposes, or both, may not ex¬ 
ceed a certain rate or amount during any one 
year;®2 and under a few provisions there may be 


44. Mo.—Slate ex rel and to Use of 
Johnson v St Louis-San Francisco 
Ry Co, 286 SW 360, 316 Mo 
430 

Tenn.—^Nashville, C & St L Ry v 
Benton County, 33 SW2d 68, 161 
Tenn 588, appeal dismissed 51 S 
Ct 349, 283 US 786, 76 L Ed 1414 

i5 C J p 635 note 86 

4i5. Ill—People v. Millard, 139 NE 
113, 307 Ill 666 

Mont—^Rogge v. Petroleum County, 
80 P2d 380 

46. Okl —Protest of Kansas City 
Southern Ry Co„ 11 P 2d 500, 167 
Okl 246. 

47. Ark—Turnbow v Talkmgton, 86 
S W 2d 940, 191 Ark 492 

Cal —^Ferguson v Gardner, 260 P. 
961, 86 Cal App. 421 

Ill—^People V Chicago & N W. Ry. 
Co, 163 N.B 355, 331 Ill 644— 
People V Chicago & E I Ry Co., 
138 NB. 127, 306 Ill 402. 

Ky—Fiscal Court of Scott County v 
Davidson, 82 S W 2d 801, 269 Ky 
498—^District Board of Tubercu¬ 
losis Sanatorium Trustees for Fay¬ 
ette County V City of Lexington, 
12 SW2d 348, 227 Ky. 7 

Mo.—State ex rel, and to Use of 
Johnson v St Louis & S F. R Co, 
10 SV7 2d 918, 321 Mo 36 

Mont.—Rogge v. Petroleum County, 
80 P.2d 380. 

Tenn.—Southern Ry Co v Claiborne 
County, 291 S W 837, 167 Tenn 71. 

48 . Tenn — Nashville, C. & St. L 
Ry. V. Carroll County, 83 SW.2d 
69, 161 Tenn 581, appeal dismissed 
61 set 349. 283 U.S 786, 75 L Ed 
1414—Nashville. C & St L. Ry v. 
Benton County, 33 S.W 2d 68, 161 


Tenn 588, appeal dismissed 51 S Ct 
349, 283 US. 786, 75 L Ed 1414. 

49. Ill —People ex rel Wilson v 
Wabash Ry Co, 14 NB 2d 650, 368 
Ill 497—^People v Chicago & B I. 
Ry. Co, 138 NB 127, 306 Ill 402 
Mo —State ex rel and to Use of 
Johnson v St Louis-San Francisco 
Ry Co. 286 SW 360, 316 Mo 430 

60. Ill,—^People ex rel Wilson v 
Wabash Ry Co, 14 NB 2d 660, 368 
Ill 497—^People v Cleveland, C, C 
& St L Ry Co. 138 NE 663, 307 
Ill 162—People v Chicago & E I 
Ry Co. 138 NB. 127, 306 Ill 402 

Kan—State v Peal, 13 P 2d 302, 136 
Kan 136 

Mo —State ex rel and to Use of 
Johnson v. St Louis & S. F. R. Co, 
10 SW2d 918, 321 Mo 35—Slate 
ex rel. and to Use of Johnson v St 
Louis-San Francisco Ry Co, 286 
S W. 860, 815 Mo 430. 

Mattears proper fox oonsiileraition. 

In determining whether county tax 
was so excessive as to be fraudu¬ 
lent, evidence is relevant and ad¬ 
missible which shows amount and 
availability of funds on hand, prob¬ 
able loss and cost of collecting tax, 
and every fact and condition which 
properly might have been consid¬ 
ered—State ex rel and to Use of 
Johnson v St Louis-San Francisco 
Ry Co. 286 SW 860, 316 Mo 480 

61. Ga—Taylor v. Chattooga Coun¬ 
ty. 163 SB 741, 170 Ga. 607 

52. U.S —Sidney Spitzer Sc Co. v. 
Monroe County, DC Ala, 274 F. 
819. 

Ga —^Atlantic Coast Line R Co. v 
Long County, 144 SB 783, 167 Ga 
1 210, answers conformed to 147 S B 
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168, 39 GaApp 303—Central of 
Georgia Ry Co v Wright, 139 S 
E 890, 166 Ga 1—Seaboard Air 
Line Ry Co v Wright, 129 SB. 
646, 161 Ga 136, reversing 122 S 
B 900, 32 Ga App 256, and con¬ 
formed to 129 SB 921, 84 GaApp, 
467—Central of Georgia Ry Co v. 
Wright, 118 S B 709, 156 Ga. 

13, answering certified questions 
Wright V Central of Georgia Ry. 
Co, 111 S.E. 61, 28 GaApp 356, 
conformed to Central of Georgia 
R. Co V Wnght, 118 S B 797, 30* 
GaApp. 678—^Alabama Great South¬ 
ern R. Co V Harrison, 188 S.B 
49, 54 Ga App 368—^McIntosh Coun¬ 
ty V Seaboard Air Line Ry. Co , 144 
SB 687, 38 GaApp 611—Atlantic 
Coast Line R Co v Grady County, 
122 SB 816, 32 GaApp. 261 
Ill —People ex rel McDonough v. 
New York Cent. R Co, 190 N.B 
94, 366 Ill 67—^People v Cairo & 
T. R Co., 149 NB 824, 319 Ill 118. 
—^People V. Cleveland, C, C & St. 
L Ry Co, 142 NB 465, 311 IlL 
26—People v Millard, 139 NB 113, 
807 Ill. 666—^People v Chicago & B 
I R Co, 183 N.B 284, 300 Ill. 
261—People v Chicago, B & Q R. 
Co, 129 NB 168, 296 Ill 284— 
People V Cleveland, C, C & St L 
R Co., 129 NE 164, 291 Ill 602— 
People V N J Sandberg Co., 118 
N.B. 469, 282 Ill 246 
Ky—^Anderson v. Gillis, 46 S.W 2d 
508, 242 Ky. 404. 

La—Wight V Police Jury of Sabine 
Parish, 85 So 608, 147 La 608 
Minn.—State v Keyes, 246 NW 647, 
188 Minn 79. 

Neb—^Megan v. Boyd County, 276 N. 

W. 160, 183 Neb 639 
N.C—Nantahala Power St Light Co. 
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a reduction of tax levies^^ or must be one where 
such levies are in excess of the county’s require¬ 
ments®^ or of the amount limited by law,®® or there 
may be an increase, in certain cases,®® beyond the 
limit otherwise applicable®"^ or over the preceding 
year.®® 

Regardless of whether its act is a statute or an 
initiative measure,®® the legislative branch of a state 
government has the power, within constitutional 
and inherent limitations, to limit the amount or 


rate of taxes which may be levied by a county, 
to establish an exception to a limitation for general 
county purposes,to delegate to the county the 
power to determine the amount of taxes to be lev¬ 
ied on property within the county,®^ or to withhold 
from the county board all discretion in fixing the 
tax rate.®® Statutes imposing limitations as to 
amount must not violate either state or federal con¬ 
stitutional provisions and limitations,®^ but when 
subjected to this test various statutes have been 
held valid,®® and to the extent that limitations con- 


V Clay County, ld7 S E3 603, 213 
K C 698—Glenn v Board of Com’rs 
of Durham County, 169 S B 439, 
201 NC 233—Guire v Board of 
Com*rs of Caldwell County, 99 S B 
430, 177 NC 516 

UD—^Northern Pac Ry Co v Tuck¬ 
er, 184 N W 983, 48 ND 417 
Okl—^Protest of Kansas City South¬ 
ern Ry Co, 11 P2d 600, 157 Okl 
246—^Adjustment Realty Co v Ex¬ 
cise Board of Muskog-ee County, 
284 P. 27. 141 Okl 130—St Louis- 
San Francisco Ry Co, v. Smith, 
270 P 5, 132 Okl 160—Albrecht v 
Jones, 267 P 270. 130 Okl 277— 
St Louis-San Francisco Ry Co v. 
McIntosh. 229 P 1064. 103 Okl 
246. 

Wash.—State ex rel School Dist 37 
of Clark County v Clark County, 
31 P2d 897, 177 Wash 314—Great 
Northern Ry v. Stevens County, 
183 P 66, 108 Wash 238 
Wis—Oconto Co V Town of Town¬ 
send, 246 NW, 410, 210 Wis 85, 
supplementing 244 NW. 761, 210 
Wis. 85. 

15 CJ p 636 note 87, p 637 note 96 

MaximTun rate dependent on laet as¬ 
sessment 

As used in a constitutional provi¬ 
sion fixing a higher maximum rate 
for counties having less than a cer¬ 
tain valuation than for counties hav¬ 
ing that valuation or more and de¬ 
claring that the amount of taxa¬ 
ble property in a county shall be as¬ 
certained from the last assessment 
for state cund county purposes, ‘*last 
assessment'* means the last complet¬ 
ed assessment—State ex rel and to 
XTse of Dane v St Douis-S F Ry 
Co. 92 SW2d 644, 338 Mo. 862. 

53. Ark —Missouri Pac. R, Co v. 
Fish, 28 S W2d 333, 181 Ark. 863 

Taxes for couiity pTupoaes 

The statutory power of county 
commissioners to reduce or raise 
county tax rate applMS only to taxes 
for county purposes—State ex rel. 
City of Das Vegas v. Clark County, 
Nev. 83 P2d 1060. 

54. Nev—State v. Boerlin, 98 P 
402, 80 Nev. 473 

55. Proportloaiate rednctloiL 
Under some statutes there must he 

a proportionate reduction of all 


levies, with some exceptions, where 
the aggregate exceeds the maximum 
rate, and where certain levies, such 
as those to pay bonds and judgments, 
are not subject to scaling, the levies 
for all other purposes must be re¬ 
duced, if necessary, so that the ag¬ 
gregate rate for all county purposes, 
including the excepted levies, will 
not exceed the statutory rate 
Ill—People ex rel McClusky v. Al¬ 
ton & B. R Co, 194 NE. 673, 369 
Ill 440—^People v Illinois Cent R 
Co. 133 NE 779, 301 Ill 288— 
People V Rosa, 133 NB 17, 802 
Ill 328—People v. Payne, 129 NE 
852, 296 Ill 430—^People v Payne. 
129 NE 849, 296 Ill. 234—People 
V Chicago, B & Q R Co, 129 NE 
168, 296 Ill 284—People v Hoerr, 
128 NE 572, 294 Ill. 338—St Hed- 
wig’s Industrial School for Girls v 
Cook County, 124 N.E 629, 289 Ill 
432—People v. Klee, 118 NE 754, 
282 Ill 440—People v. N. J Sand¬ 
berg Co., 118 NB 469, 282 Ill. 245 
NM—^In re Atchison, T & S F Ry 
Co, 166 P 216, 22 NM 498. 

15 CJ p 636 note 89, p 637 note 96 
[a] (14). 

56. Ala—^In re Opinion of the Jus¬ 
tices, 113 So 684, 216 Ala 469 

Ill —People ex rel McDonough v 
Mills Novelty Co., 192 NB 236, 367 
Ill 286 

PermlssloiL may be Inapplicable to 
partlonlar year, in view of a saving 
clause —Missouri Pac R Co v 
Grant, 110 So 78, 162 Da 81 
Vote of people or recommendation of 
grand jury see infra § 283. 

57. Colo —^Tallon v. Vindicator Cons 
Gold Mm. Co. 149 P. 108, 69 Colo 
316. 

58. Ariz—^Arizona Eastern R Co v 
Graham County, 170 P 792, 19 
Ariz 320—Southern Pac. Co. v 
Yuma County, 168 P 607, 19 Ariz. 
211 . 

Cal—^Holmes Inv Co v Board of 
Sup'rs of City and County of San 
Francisco, 86 P 2d 542, 1 Cal 

2d 482—CJrow v. Board of Sup'rs 
of Stanislaus County. 27 P 2d 655, 
185 CalApp, 451, hearing denied. 
Sup, 28 P.2d 906, 136 Cal App 461 

59. Wash —Dove v. King County, 44 
I P 2d 176, 181 Wash 462. 
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60l Wash—^Dove v King County, 44 
P2d 175, 177, 181 Wash 462. cit¬ 
ing Ooxp^ JtUlB. 

61. Ill—^People V Chicago & B I. 
Ry Co, 137 NB. 476, 306 Ill 464 

62. Or—Stoppenback v Multnomah 
County, 142 P. 832, 71 Or 493 

63. Ky —^Fox V. Board for Douis- 
ville & Jefferson County Children's 
Home, 60 S W 2d 67, 244 Ky 1. 

Command to levy speolflc rate 

If there is no lack of legislative 
power, a legislative command to levy 
a specific tax rate must he obeyed.— 
Onomea Sugar Co. v. Muir, 30 Hawaii 
899. 

04. Mo —State ex rel and to Use of 
Kersey v Pemiscot Dand & Co¬ 
operage Co., 296 S.W, 78, 317 Mo 
41 

Or—State v. Hawks, 222 P 1071, 110 
Or 497. 

Tex —^Anderson v. Parsley, Civ App . 
37 SW.2d 368, error refused 

15 C J p 636 note 91. 
deduction of rate> 

Maximum rate of ad valorem tax 
levy for county, fixed by constitu¬ 
tion, may be reduced by legislature; 
but it may not be reduced to rate 
insufficient to produce revenue neces¬ 
sary for performance of constitution¬ 
ally required governmental functions. 
—^Protest of EZansas City Southern 
Ry Co, 11 P2d 600, 167 Okl. 246. 

65. Ill—^People V. Chicago, B. & Q. 

R Co, 129 N.E 168, 296 Ill. 284 
Mo —State ex rel and to Use of 
Covington v. Wabash Ry Co , 3 S. 
W2d 378, 319 Mo 302—State ex 
rel., Johnson v. Atchison T & S. 
P Ry Co, 276 SW 932, 310 Mo 
687 

Neb—Cunningham v. Douglas Coun¬ 
ty, 177 NW 742, 104 Neh 406 
OkL—Simmons v Stuckey, 241 P 124, 
113 Okl 200 

Tenn—^Nashville, C. & St D Ry v 
Carroll County, 33 SW.2d 69, 161 
Tenn 581, appeal dismissed 51 S. 
Ct 349. 283 U S 786. 76 D Ed 1414. 

16 C J. p 636 note 92 
CosLstitTitiosial limitation on x>ower 

of comity to incur debts is not a lim¬ 
itation on taxing power.—^King v. 
I Casey, 137 SB 776, 164 Ga, 117. 
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tained in constitutions or valid statutes have not in which they are applicable.®® On the other hand 
been superseded,®® "or made inapplicable in certain a levy may be valid as against an objection that it 
cases,®"^ by other enactments, they are mandatory exceeds a legal limitation,®® as where the county is 
and binding and must not be exceeded in any case 


ea. Ill—^People ex rel. Gill v De- 
vine Realty Trust, 9 N B 2d 261, 
366 Ill 418—^People ex rel Hines 

V Baltimore & O. S W R. Co., 8 
NB.2d 666, 366 Ill 318. 

La—^Wiffht V Police Jury of Sabine 
Parish, 85 So 608, 147 La 608— 
Sheridan v Police Jury of Wash¬ 
ington Parish, 82 So. 386, 145 La 
403 

N.D—Eddy v Krekow, 209 NW 226, 
64 ND 220. 

Okl —^Branch v Excise Board of 
Oklahoma County, 43 P 2d 90, 171 
Okl 685—Oklahoma Pipe Line Co 

V Excise Board of Carter County, 
• 42 P 2d 499, 171 Okl 203—Lowden 

V. Excise Board of Carter County, 
35 P2d 472, 168 Okl 616—Atchison, 
T & S P. Ry. Co V Excise Board 
of Washington County, 35 P 2d 274, 
168 Okl 619—Chicago, R I & P. 
Ry Co V Excise Board of Ste¬ 
phens County, 34 P 2d 274, 168 Okl 
519 

Wash—^Denny v Wooster, 27 P 2d 
328, 175 Wash 272 
16 C.J. p 636 note 93 
07. Ga.—Central of Georgia By, Co 
V, Wright, 139 SB 890, 166 Ga 
X—Alabama Great Southern R Co. 
V. Harrison, 188 S.E 49, 54 GaApp 
368—Central of Georgia R Co v. 
Jones County, 142 S B 301, 37 Ga 
App 763. 

Ill —^People V Louisville & N R 
Co, 138 NB 666, 307 Ill 173—Peo¬ 
ple V. Danville, XJ & C. Ry. Co., 138 
'NB 200, 307 Ill 17—People v 
Cleveland, C, C & St L Ry. Co„ 
138 NE 196,' 306 Ill 459—People 

V Chicago & B. I Ry Co., 137 N. 
B. 476, 305 Ill. 454. 

Mich —Royal Oak Tp. v Oakland 
County, 266 HW. 837, 269 Mich, 
158. 

K C —Sessions v. Columbus County, 
200 SB 418, 214 NC 634—Nan- 
tahala Power & Light Co v Clay 
County, 197 SE 603, 213 K.C 698 
—Glenn v. Board of Com'rs of Dur¬ 
ham County, 169 SB 439, 201 N. 
C 233—^Barbour v Wake County, 
148 SB. 470, 197 N C. 314—Board 
of Com*rs for McDowell County v 
Assell, Goetz & Moerlein, 140 S E 
34, 194 N C 412, rehearing denied 
143 SB 474. 196 NC 719—Nor- 
' folk-Soulhem R Co v Forbes, 124 
SB 132, 188 NC 151—Norfolk- 
Southern R. Co. V McArtan, 116 
SE 731, 186 NC 201—Board of 
• Corners of Surry County v Wacho- 
< via Bank & Trust Co., 100 S B 421, 
178 N C 170—^Martin County v 
Wachovia Bank & Trust Co., 100 
S.B 134, 178 NC 26—Parvin v 
Board of Corners of Beaufort Coun¬ 
ty, 99 SB. 482, 177 N.C. 608—Guire 


V Board of Com'rs of Caldwell 
County, 99 SB 430, 177 NC 516 

Okl —St Louis-San Francisco Ry 
Co V Sanders, 7 P 2d 161, 164 Okl. 
169—Simmons v Stuckey, 241 P 
124, 113 Okl. 200 

Utah —Denver & R G. R Co v 
Gland County, 170 P 74, 61 Utah 
294, 3 ALR 1224 

Wash—Public Utility Dist No 1 of 
Benton County v Benton County, 
54 P.2d 1011, 186 Wash 339. 

15 C J p 636 note 94 
lieglslatlve InteiLt 
A statutory limitation must be 
held to apply in every instance where 
the legislature subsequently imposes 
additional burdens calling for addi¬ 
tional taxes, unless there is revealed, 
either expressly or by implication, a 
legislative intent that the addition¬ 
al burden is not to be included with¬ 
in the limitation It was not the leg¬ 
islative thought, when the limitation 
was imposed, that counties would as¬ 
sess up to that limit, but, rather, 
the purpose was to prevent the bur¬ 
den of county taxation exceeding the 
limitation, and as additional bur¬ 
dens were imposed, it might well 
have been assumed by the legislature 
that the counties had ample oppor¬ 
tunity to discharge their new obliga¬ 
tions and still keep within the limi¬ 
tation —Oconto Co V Town of 
Townsend, 244 N W 761, 210 Wis. 85# 
supplemented 244 NW. 410, 210 Wis 
85 

Authorized debt or contract 
The principle that authority con¬ 
ferred on a county by the legislature 
to contract a debt for a specific ob¬ 
ject implies power to levy taxes to 
discharge it irrespective of any gen¬ 
eral limitation of amount imposed 
on the taxing power does not apply 
unless the county is authorized to 
enter into a contract the perform¬ 
ance of which requires a tax levy — 
Oconto Co. V Town of Townsend, 244 
NW 761, 210 Wis 86, supplement¬ 
ed 244 NW. 410, 210 Wis. 85 
Valldatloa 

Legislature by subsequent act can¬ 
not validate levy exceeding consti¬ 
tutional limitation.—Southern Ry Co 
V. Cherokee County, 143 S B. 467, 196 
N.C 756—Southern Ry Co v. Chero¬ 
kee County, 140 SB 748, 194 NC 
781 

68: Ga—^Atlantic Coast Line R Co. 

V Long County, 144 S.B 783, 167 
Ga. 210, answers conformed to 147 
SB. 168, 89 GaApp 303—Carter v, 
Shingler Realty Co, 120 SE 784, 
167 Ga 118—^McMillan v Tucker, 
113 SE. 391, 154 Ga 164 

Ill —People ex rel Dooley v New 
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York, C & St. L. R. Co, 16 N.E 2d 
297, 368 Ill 636. 

Ky—Gray v R J. Reynolds Tobacco 
Co, 262 SW. 134, 200 Ky. 47. 
Mich—School Dist. of City of Pon¬ 
tiac V. City of Pontiac, 247 NW 
474, 262 Mich. 338, rehearing de¬ 
nied 247 NW. 787, 262 Mich. 338. 
Mo—^Watson v Kerr, 279 SW. 692 
312 Mo. 549. 

Neb.—State ex rel. Boxberger v. 
Bums, 270 N.W. 666. 132 Neb. 3L 
N C —^Nantahala Power & Light Co 
V. Clay County, 197 SB 603, 213 
N C 698—Southern Ry. Co. v 

Cherokee County, 148 SB. 467, 195 
NC 766 

Okl.—St. Louis-San Francisco Ry 
Co V Sanders, 7 P.2d 161, 164 Okl 
159—Bristow Battery Co. v Payne 
262 P 423, 123 Okl. 137—St Louis- 
San Francisco Ry, Co v Dickey, 
238 P 858, 113 Okl 72—St Louis- 
San Francisco Ry Co, v Forbess, 
237 P. 696, 111 Okl 48—Gulf Pip^ 
Line Co v County Treasurer of 
Tulsa County, 236 P 896, 110 Okl 
163—St Louis-San Francisco Ry 
Co V McIntosh, 229 P 1064, 103 
Okl 246—^Pajme v Ross, 219 P 
144, 95 Okl 273. 

Tex—^Anderson v Parsley, Civ App, 
37 S W 2d 368, error refused 
Wis—Oconto Co. V Town of Town¬ 
send, 244 NW 761, 210 Wis 85, 
supplemented 244 N.W 410, 210 
Wis. 86 

16 C J, p 687 note 96 [a] 

Tax for mothers’ peosiosL fhnd is 
for a county purpose so as to be 
within the application of a statute 
limiting taxation for county pur¬ 
poses —People ex rel. Anderson v, 
Baltimore & O. S. W R Co, 194 
NB 668, 369 Ill 301—People v Chi¬ 
cago & B I R. Co, 129 NE. 846, 
296 Ill 535—^People v. Chicago & BL. 
I R Co., 129 NB. 167, 295 Ill 284 
—^People V Cleveland C, C & St L, 
R. Co, 129 N.E. 164, 291 Ill 602— 
16 CJ. p 637 note 96 [a] (2). 

Zdmitatlon in oomity charter that 
state and county tax rate shall not 
exceed certain amount includes taxes 
mandatory under constitution and 
statutes—^Wilkinson v Lund, 283 P 
385, 102 CaLApp 767. 

69. Fla—^Barle v Dade County. 109 
So. 381, 92 Fla. 432 
Ga —Southern Ry. Co. v Gordon 
County, 161 S.B. 824, 173 Ga 907, 
answer conformed to 162 S E 290, 
44 Ga.App 676—Central of Georgia 
Ry Co V. Wright, 142 S.E 292, 
165 Ga 631, affirming 137 S.B 95, 
36 GaApp. 386—Central of Georgia 
Ry. Co. V. Wnght, 142 SB 288, 
165 Ga. 628, affirming Wnght v. 
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stitutional and statutory requirements, at the time 
of incurring indebtedness or issuing bonds but 
It may, nevertheless, apply to and comprehend such 
taxes, as where they were levied to meet indebt¬ 
edness incurred after the enactment of the limita¬ 
tion statute, and in such case the effect of the levy 
is to decrease the amount which may be levied for 
other purposes.'^^ 

Application of limitation to levy to pay judgment. 
A levy of taxes by a county to pay a judgment 
against it or the county board may^^ or may not^i 
be within a constitutional or statutory limitation of 
the rate of county taxes. The court may look be¬ 
hind the judgment to ascertain the true nature of 
the debt, claim, or obligation on which it is based^^ 
and, after so doing, may hold that the levy is not 
within the limitation.®^ However, the mere fact 
that a county allows a debt owing by it to assume 
the form of a judgment does not authorize it to levy 
a tax in excess of the maximum rate permitted by 
the constitution,®4 

(2) Apportionment of Limitation 

A general limitation of the total taxes for several 
political subdivisions, including counties, may be divided 
or apportioned among such subdivisions. 

Under a constitutional amendment prescribing a 
general limitation of the total taxes for all purposes 


and providing for its apportionment among the 
county and the cities, towns, and school districts 
therein, by the county board until a regular appor¬ 
tionment IS otherwise provided for by the legisla¬ 
ture, the county board not only has power and au¬ 
thority to make the apportionment,®5 but also is 
required to divide or apportion the full limitation 
and not withhold any part thereof, no matter how 
small, from apportionment.®® The action of the 
board in making an apportionment order is not a 
final legislative act, conclusive on the courts and 
free from judicial review.®'^ 

After the enactment of an initiative measure lim¬ 
iting the rate of levy by any county, including the 
levy for the county school fund, the legislature may 
enact a specific rule for allocating a part of the 
levy for the common schools and another part for 
the county current expense fund.®® 

(3) Budget or Estimate 

Statutes relating to the fixing of the tax rate on the 
basis of a budget or estimate, showing certain matters 
and adopted after the taking of certain steps, are manda¬ 
tory. 

Under some statutes, which are constitutional,®® 
the fixing of the county tax rate for the fiscal year 
IS not a matter of discretion,®® but rather the rate 
is to be computed, within the maximum, if any, pre¬ 
scribed by law,®i according to the assessed valua- 


78. Wis —Oconto Co v Town of 
Townsend, 246 NW 410, 210 Wis 
86, supplementing 244 NW 761, 
210 Wis 85 

79. Wis —Oconto Co v. Town of 
Townsend, supra 

90. Ill —People v Baltimore & O S 
W R Co, 183 NB 22, 360 Ill 217. 

Neb—Chase County v Chicago, etc, 
R Co, 78 NW 502, 68 Neb. 274 

81. N M —United States Trust Co v 
Terr, 62 P 987, 10 NM 416, af¬ 
firmed 22 set 172, 183 U.S. 636, 
46 LBd 315 

Wis—Oconto Co v Town of Town¬ 
send, 246 NW 410, 210 Wis. 86, 
supplementing 244 NW. 761, 210 
Wis 86. 

82. N M —^In re Atchison, T. & S F 
Ry. Co ’s Taxes in Eddy County for 

1933, 63 P2d 345, 41 NM. 9, fol¬ 
lowed in In re Atchison, T. & S F 
Ry. Co's Taxes in Eddy County for 

1934, 63 P2d 360, 41 NM 17 

83. N.M—^In re Atchison, T & S F. 
Ry Co’s Taxes in Eddy County for 
1933. 63 P2d 346, 41 NM 9, fol¬ 
lowed in In re Atchison, T & S F 
Ry Co's Taxes in Eddy County 
for 1934, 63 P 2d 360, 41 NM. 17 

8A Ky.—^Perry County v. Kentucky 
River Coal Corporation, 103 SW.2d 
689, 268 Ky 78 


85. Okl,—Branch v Excise Board of 
Oklahoma County, 43 P 2d 90, 171 
Okl 686—Protest of St Louis-San 
Francisco Ry Co, 42 P.2d 637, 171 
Okl 180—Oklahoma Pipe Line Co 
V. Excise Board of Carter County, 
42 P2d 499, 171 Okl 203—Lowden 

V Excise Board of Carter County, 
35 P2d 472, 168 Okl 616—Atchi¬ 
son, T & S F Ry Co v. Excise 
Board of Washington County, 35 
P 2d 274, 168 Okl 619—Chicago, R 
L & P Ry. Co V Excise Board of 
Stephens County, 34 P 2d 274, 168 
Okl 519 

88. Okl.—^Excise Board of Tulsa 
County V Board of Education of 
City of Tulsa, School Diet No 22, 
68 P2d 827, 180 Okl 261—Excise 
Board of Tulsa County v City of 
Tulsa, 68 P2d 823, 180 Okl 248 

871 Okl —^Excise Board of Tulsa 
County V City of Tulsa, supra 

88. Wash —State ex rel School Dist 
37 of Clark County v. Clark Coun¬ 
ty, 31 P 2d 897, 177 Wash 314. 

89. Ky —State Budget Commission 

V Adams, 61 SW2d 314, 249 Ky 

' 680 

Mo—Graves v Purcell, 85 SW2d 
643, 337 Mo 674—State ex rel. Hill 
v Thatcher, 94 S.W.2d 1063, 280 
MoApp. 1126 


90. Cal—Otis V. Los Angeles Coun¬ 
ty, 70 P2d 633, 9 Cal 2d 366 

Pzactioiui of cents 

The statutory requirement that tr^x 
levy should be made by county board 
of supervisors “to raise the amount 
of the estimated expenditures'* can¬ 
not reasonably be fulfilled by levy¬ 
ing an even number of cents for 
each fund instead of fractions of 
cents expressed in several decimal 
places, where the application of such 
an even cent formula will produce an 
unreasonably excessive sum above 
the estimated expenditures On the 
other hand, the rate, whether ex¬ 
pressed in terms of even cents or 
carried to three, four, five, or more 
decimal places, will result in a valid 
levy if the application of- the rate 
expressed will produce approximately 
the budget requirement with no more 
than a slight excess allowable to 
cover the limitations of the formula 
—Southern Service Co v. Los An¬ 
geles County, Cal., 82 P 2d 397. 

91. CaL—Crow v. Board of Sup'rs of 
Stanislaus County, 27 P 2d 666, 136 
CalApp 461, hearing denied. Sup, 
28 P2d 906, 135 CalApp 461 

Okl—In re Monsell. 286 P 836, 142 
Okl 130—Gulf Pipe Line Co v 
County Treasurer of Tulsa County, 
236 P. 896, 110 Okl. 163. 


1224 



20 C J. S. 


COUNTIES 


§ 282 


tion of the property to be taxed and the amount of 
money needed to be raised by the levy for the cur¬ 
rent fiscal year, as shown by a budget, estimate, or 
financial statement setting forth all anticipated ex¬ 
penditures for the year, all surplus revenue on hand, 
all probable income and revenue, other than the levy 
in question, and permissible additions or deductions 
for reserves or delinquencies.^^ By virtue of such 
statutes, the adoption of a budget is a condition pre¬ 
cedent to the levy of a valid tax and a tax levy 
is invalid to the extent that it is based on items not 


included within a previously prepared and adopted 
budget.9^ In making and adopting the budget prop¬ 
er or a preliminary, supplementary, or revised budg¬ 
et or estimate there must be a compliance with stat¬ 
utory requirements, both as to contents®^ and as to 
notice, hearing, or other matters of procedure.^® In 
accordance with the controlling statute, the budget 
or estimate may and must show, and the taxing 
board, m fixing the tax rate, must consider, all an¬ 
ticipated expenditures for the year,®^ any surplus 
on hand at the close of the preceding fiscal year,^® 


SD—Forsting v Hoilien, 274 NW 
654, 65 SD 406 

92. Cal —Southern Service Co v. 

Los Angeles County, 82 P,2d 397 
Okl—^In re Monsell, 285 P 836, 142 
Okl 130 

15 C J p 636 note 87 [a] (4)-(7) 
Fropertiett on or off tax hooks 
Properties off the tax hooks be¬ 
cause sold to stale for nonpayment 
of taxes are not to be included in 
tax levy base before they are re¬ 
deemed; but so long as taxable prop¬ 
erties are not technically off the 
tax books, they must be included in 
assessed valuations, and amounts of 
tax levies based thereon are to be 
computed under budget law as an i 
anticipated tax realization —State ex 
rel BLavana State Bank v Bodes, 157 
So 33. 116 Fla 824 

Bgtdbnated defioienoy, for mlary pur- 
poBWf, in ooUectloiia of oounty of- 
floor 

(1) Where, by statute, the salary 
of a particular officer is to be paid 
out of the fees, fines, penalties, and 
forfeitures collected by him, to the 
extent of the fund, and any balance 
above that amount is to be raised by 
general taxation, the county board 
may levy only the estimated deficien¬ 
cy in collections and not the full 
amount of the salary.—People ex rel. 
Wilson V. Wabash By. Co, 14 N.E 2d 
650, 368 Ill. 497—^People v Hines, 
125 NEI. 836, 290 Ill 519—People v 
N J Sandberg Co, 118 N E. 469, 282 
Ill 245—People v. Chicago G. W B. 
Co., 116 N.E 664, 279 Ill. 176—Peo¬ 
ple V Jackson, 112 N.E 344, 272 Ill 
494. 

<2) In calculating the amount of 
the deficiency to be levied, the board 
may t€Lke into consideration the prob¬ 
able loss and cost in collection, the 
delay in collecting the full amount 
levied, and interest on any anticipa¬ 
tion warrants which may be issued 
to provide for payment of the salary 
“—People ex rel Wilson v. Wabash 
By Co, supra. 

Xiovy oovexdbig lAterest 
The purpose of requiring detailed 
estimates of all receipts and ex¬ 
penditures in the budget is to enable 
the county board to make the levy 
for each fund large enough to cov¬ 


er the interest on any part of the 
fund which it may become necessary 
to anticipate —People ex rel. Wil¬ 
son V Wabash By. Co., 14 NB 2d 650, 
368 Ill 497 

93. Cal—^Byan v. Byram, 51 P.2d 
872, 4 Cal 2d 596. 

94. Cal—^Byan v. Byram, supra 
Approved estimate is baslo support 

for tax levy—Gulf Pipe Line Co v. 
County Treasurer of Tulsa County, 
236 P 896, 110 Okl 163 
Absenoe of ceortlfled estimate 
Where officers of free fair asso¬ 
ciation do not certify to board of 
county commissioners an estimate of 
needs, tax levy therefor is unau¬ 
thorized and void—^Protest of Bled¬ 
soe, 17 P 2d 979, 161 Okl 227 

95. La.—City of Gretna v Parish 
of Jefferson, 108 So 787, 161 La 
406. 

93. Cal—^Byan v Byram, 61 P 2d 
872, 4 Cal.2d 596 

Okl —Commerce Trust Co, Kansas 
City, Mo V Morris, 11 P 2d 183, 
167 Okl 127—Bank of Picher v 
Moms, 11 P2d 178, 167 Okl. 122 
—Protest of Chicago, B I & P 
By Co, 1 P.2d 383, 160 Okl 167. 

97- Anz—^Bank of Lowell v Cox, 
279 P 267, 36 Anz 403—^Arizona 
Eastern B Co v Graham County, 
170 P 792, 19 Ariz 320. 

CaL—Ferguson v. Gardner, 260 P. 
961, 86 CalApp 421. 

Bstlmate and levy for sinking fund 
purposes should not go beyond the 
authority conferred or duty imposed 
by constitutional provisions or valid 
statutory provisions 
Cal —Southern Service Co v Los 
Angeles County, 82 P.2d 397 
Okl—^Texas Empire Pipe Line Co v. 
Excise Board of Nowata County, 
24 P.2d 988, 165 Okl 90—Protest of 
Bledsoe, 17 P 2d 979, 161 Okl, 227 
—Commerce Trust Co, Kansas 
City, Mo. v Moms, 11 P 2d 183, 
167 Okl 127—Bank of Picher v 
Moms. 11 P2d 178, 167 Okl 122 
—Going V Atchison, T & S. F 
By. Co.. 234 P 846, 106 Okl 268, 
followed in Going v Carter Oil Co, 
234 P. 347, 106 Okl. 260. 
amergeBoy expendituxes 

Term “municipality," within stat¬ 
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ute authorizing municipality to make 
estimate for emergency or other ex¬ 
penditure which cannot reasonably 
be foreseen at the time the estimates 
are made, includes county boards of 
supervisors—Chicago, B I & P By 
Co V. Streepy, 236 N.W. 24, 211 Iowa 
1334 

Mlsoellaii.aoTUF Item 

It is valid and legal for the board 
of supervisors to insert in the budget 
a miscellaneous or contingent item, 
small in amount and small in per¬ 
centage as against the total of the 
budget, to take care of miscalcula/- 
tions, oversights, unexpected con¬ 
tingencies. and the like Such a mis¬ 
cellaneous Item will be void and in¬ 
operative, however, when it is made 
proportionately so large as to amount 
to a substantial evasion of the 
budget law -^Marshall County v 
Barkley, 147 So 341, 165 Miss 198. 

98. Mont —^Rogge v Petroleum 

County, 80 P 2d 380 
Okl—Tulsa County Excise Board v. 

St. Louis-San Francisco By Co, 68 

P.2d 868, 180 Okl. 294—Protest of 

Bledsoe. 17 P 2d 979, 161 Okl 227. 
What 18 mixplus 

(1) Under the construction accord¬ 
ed a statute, the surplus to be con¬ 
sidered IS the money on hand and 
at the disposition of the county to 
the extent that it is free and unen¬ 
cumbered or, in other words, it is 
the excess of the money collected 
from taxes or other sources over the 
amount required, including interest, 
to liquidate all valid and outstanding 
debts incurred during the same fiscal 
year—Sinclair Prairie Pipe Line Co 
V Excise Board of Tulsa County, '49 
P2d 114, 173 Okl. 376—St Louis- 
San Francisco By Co v Choctaw 
County Excise Board, 48 P 2d 312, 
173 Okl 312—In re Monsell, 285 P 
836, 142 Okl. 130—C D Coggeshall 
& Co. V Smiley, 286 P. 48, 142 Okl. 
8—Bristow Battery Co v Payne, 262 
P 423, 123 Okl 137 

(2) In ascertaining the surplus, it 
is not permissible to deduct from the 
funds on hand the full unexpended 
part of an appropriation where con¬ 
tracts have not been entered into 
aggregating the amount of the apr- 
propriation.—^Aaronson v Snuley, 285 
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and the revenue and income anticipated during the 
year from sources other than the levy in question.^^ 
Such, and only such, additions to, or deductions 
from, anticipated expenses or revenues, such as for 
reserves, delinquency in tax payments, etc., as are 
permitted by statute may be made.i 

The budget, estimate, or financial statement 
should be made as of the close of the preceding fis¬ 
cal year and not include either receipts or disburse¬ 
ments occurring thereafter.^ Where the fiscal year 


IS changed, the taxing body may either amend its 
former budget or make a new one for a fraction 
of a year, so that there will be, on the one hand, 
no hiatus in taxing penods, and, on the other hand, 
no double taxation for the same period but it 
must base the levy on the last assessment and not on 
one made in a prior year.** 

A particular budget or estimate, and a levy based 
thereon, may, of course, be sufficient as against ob¬ 
jection thereto,® as where a claim for damages not 


p 69, 142 Okl. 29—C D. Coffffeshall 
& Co V Smiley, supra 

(3) The view has been expressed 
that county taxes of next precedingr 
fiscal year m process of collection, 
to extent of excess over outstanding 
warrants of fiscal year, may be 
treated as cash in making* financial 
statement and estimate of taxes — 
Board of Com’rs of LeFlore County v. 
Central Nat Bank of Poteau, 41 P. 
2d 858, 171 Okl 42. 

(4) SubseoLuently, however, it was 
held that such taxes are to be con¬ 
sidered as anticipated income, and 
not as surplus—St Louis-San Fran¬ 
cisco Ry. Co V Choctaw County Ex¬ 
cise Board, 48 P 2d 312, 173 Okl. 312 

(6) At any rate, “surplus” does 
not comprehend the total delinquent 
or uncollected taxes for all previous 
years—Turner v. Pitts, 19 P2d 5S3, 
162 Okl. 246—Oklahoma Natural Cor¬ 
poration V. Blake, 270 P. 843, 183 OkL 
13—Albrecht v Jones, 267 P 270, 130 
Okl. 277 

(6) Funds in state treasurer’s pos¬ 
session apportioned to school dis¬ 
trict, but not paid to county treasur¬ 
er at close of fiscal year, cannot be 
considered in financial statement and 
estimate of needs for ensuing year. 
—Protest of Chicago, R. I. & P. Ry. 
Co, 1 P.2d 383, 160 Okl 167. 

(7) Money which may have been 
excess revenue at one time, but 
which has been expended, even 
though Illegally and without author¬ 
ity, cannot be regarded as surplus, 
as it is not on hand—^Protest of St. 
Louis San Francisco Ry. Co, 89 P. 
2d 99, 170 Okl 123—Bristow Bat¬ 
tery Co. V. Payne. 262 P 423, 123 
Okl 187. 

(8) Taxpayer is not entitled to 
have general fund levy for current 
year reduced on theory that sum 
paid county as insurance on burned 
courthouse was unencumbered cash 
balance of revenue on hand from 
previous fl&(cal years—^Young v. Ex¬ 
cise Board of Garfield County, 24 P. 
2d 646, 165 Okl. 14. 

fafiVtuy fluid. 

(1) Sinking fund surplus should be 
deducted from amount necessary to 
pay bond Interest and judgment in¬ 
debtedness, plus accrual for those 


■ purposes, remainder constituting 
amount to be raised by taxation for 
fund—^In re Protest of Chicago, R 
I & P. Ry. Co., 288 P. 337, 143 OkL 
161. 

(2) However, funds raised by ad 
valorem taxation for construction of 
courthouse are not part of balance 
in sinking fund in determining ad 
valorem taxation for such fund, and 
after adoption by board of county 
commissioners of resolution appor¬ 
tioning part of sinking fund derived 
from penalties, interest or forfeitures 
on delinquent taxes to courthouse 
fund, amount of such apportionment 
need not be considered as balance on 
hand in sinking fund as basis for ad 
valorem taxation.—^Protest of St 
Louis-San Francisco Ry. Co., 19 P.2d 
1086, 163 Okl 1. 

(3) County sinking fund, derived 
from penalties on delinquent tax¬ 
es, fines, and forfeitures, need not 
be considered as cash on hand m the 
general fund of the county for pur¬ 
pose of reducing general taxes—^Pro¬ 
test of St Louis-San Francisco Ry. 
Co, 19 P 2d 156, 162 OkL 70 

99. Bortioiilar souroes of revenne or 
tnoosno 

(1) A tax levy on realty roll of 
county or school district was void 
to the extent that tax levies for 
the same fund and same year on sol¬ 
vent credits, securities, and unse¬ 
cured personal property were m 
whole or in part excluded from the 
computation of such levy.—Southern 
Service Co v Los Angeles County, 
Cal., 82 P2d 397—Otis v. Los An¬ 
geles County, 70 P 2d 683, 9 Cal.2d 
366. 

(2) In calculating sum needed and 
rate of levy for county sinking fund 
purposes, five per cent of estimated 
income to county from automobile 
and gasoline excise taxes must be 
considered—^Protest of St Louis-San 
Francisco Ry. Co, 42 P 2d 637, 171 
Okl 180. 

(3) On the other hand, a county's 
share of state taxes constituting a 
special fund to be used only for 
highway purposes is not to be con¬ 
sidered—^Atchison, T. & S F. Ry. Co. 
V. McCurdy, 207 P 321. 86 Okl 148 
—^Atchison, T. & S. F. Ry. Co. v. 
Johnson, 204 F. 910, 86 Okl 16L 
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(4) Also, Income firom a gross 
production tax held to be invalid is 
not to be considered.—Atchison, T. & 
S F. Ry Co V McCurdy, supra 

(5) Estimate of income from ad 
valorem taxation during current year 
from sources other than ad valo>rem 
taxation for the current year is lim¬ 
ited to year immediately preceding — 
In re Monsell, 285 P 836, 142 Okl. 
130. 

,(6) Estimated income from interest 
on daily balances and from eamings 
on investments cannot be considered 
in determining rate of tax levy for 
sinking fund—^Protest of Chicago, R. 

1. & P. Ry Co, 2 P 2d 937, 161 Okl. 
139. 

L Cal—Southern Service Co v. Los 
Angeles County, 82 P2d 397—Otis 
V Los Angeles County, 70 P.2d 633, 
9 Cal 2d 366—^Ryan v. Byram, 61 P, 
2d 872, 4 Cal 2d 596 
Okl.—^In re Monseli, 286 P 836, 142 
Okl 130—^Hiues v Dalton, 217 P. 
168, 90 Okl. 239 

Perce(ii,titge of oollootioii required to 
he aatioipated 

Under a statute contemplating 
that, in making up county budgets 
and levying county taxes, county 
commissioners shall anticipate a col¬ 
lection of mnety five per cent of all 
taxes levied, no warrant exists for 
making excessive current tax levies 
on theory that large portion of taxes 
levied will not be collected, even 
though taxes m past years have been 
collected slowly or some have not 
been collected.—State ex rel Havana 
State Bank v. Rodes, 167 So. 83, 116 
Fla 824 

2. OkL—^Protest of Chicago, R. I. & 
P. Ry Co, 1 P 2d 383, 160 Okl. 167 

3. Ky—Jefferson County Fiscal 
Court V. Jefferson County ex rel. 
County Attorney, 78 S.W 2d 324. 
257 Ky 607 

4^ Ky—Ward v Adams, 81 SW.2d 
674, 268 Ky 721. 

6. Fla—^Poole v i)e Vane, 161 So 
313, 113 Fla 58 

Miss—^Du Bose v Cranford, 95 So. 
676, 131 Miss 770 

Okl —Little V. Excise Board of 
Marshall County, 16 P.2d 1080, 161 
Okl 40—Atchison, T. ft S. F. By. 
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included in the budget has neither been filed nor es¬ 
tablished,® a debt charge is not included in the 
budget, as required by a mandatory statute, but the 
debt IS to be refunded during the year and no levy 
therefor is necessary,7 or the general classification 
of a proposed expenditure is correct and a subdivi¬ 
sion, although erroneous, is unnecessary and may 
be disregarded as harmless surplusage.® In the ab¬ 
sence of statutory requirement, supplemental appro- 
pnations which do not operate to increase the tax 
rate need not be filed with the state auditor,® 

§ 283. Levy Proceedings 

a. By county board or officer generally 

b. Imtiatory proceedings by other body 

or by voters 

c. Revocation or amendment 

a. By County Board or Officer Oenerally 

In levying a tax, the county taxing body, which Is 
usually the county board, must comply with statutory 


requirements and state separately and with certainty, 
in Its order, the several general purposes for which the 
levy IS made and the rate or amount for each purpose. 

The exercise of the power of taxation delegated 
to a county devolves usually on the county board, 
which, as noted supra § 74, is given dilEferent appel¬ 
lations in different states, such as county commis¬ 
sioners, board of supervisors, county court, or police 
jury; but m a few instances the exercise of the 
taxing power is committed, either wholly or m part, 
by statute to another board, such as an excise board 
or a board of tax levy.^l A county clerk is without 
authority to levy taxes but under a few statutes 
a county auditor may, for a particular purpose^® 
or in a limited sense not involving the exercise of 
any discretion,^^ have the duty of levying a tax. 

In making the levy, the county board or court 
must comply with statutory requirements^® as to 
notice,^® the taking of a vote by ayes and nays and 
entering it on the record, ^7 and as to the time not 
only of making the levy^® but also to the period for 


Co V. Johnson, 204 P. 010, 85 OkLi 
161. 

SD—^Porstine v. HoiUen, 274 N.W. 
654, 65 SD. 406. 

Estlxii&te of Inoomo to be derived 
from sources other than ad valorem 
taxation will not he disturbed. If 
within statutory limitations.—^Pro¬ 
test of St Liouis-San Francisco By. 
Co., 26 P 2d 212, 166 OkL 60. 

Bevlsed estuuato 

Okl.—^Protest of Evans, 4 P.2d 1030, 
163 Okl 191. 

6. Ark.—Justice v. Greene County, 
85 SW2d 728. 191 Ark. 252. 

7. Ohio—State ex ret Stauss v. 
Cuyabogra County, 196 N.E. 890, 180 
Ohio St 64 

a Cal —Rideout v Elch, 288 P. 460, 
105 CalApp. 697. 

9. Okl—^Protest of Chicago, B. I. & 
P By. Co., 12 P.2d 902, 168 Okl. 
185. 

10. La.—State v. Foumet, 80 La. 
Ann. 1108. 

Miss—Panola County v. Town of 
Sardis, 167 So. 679, 171 Miss. 490, 
followed in Panola County v. Gul¬ 
ly, 167 So. 684, Panola County v. 
Town of Crenshaw, 167 So. 684, 
Panola County v. Town of Crow¬ 
der, 167 So 584 and City of Green¬ 
wood V. Leflore County, 167 So. 686 
N.C—^Nantahala Power & Light Co. 
V. Clay County, 197 SB. 603, 218 
NC. 698. 

Tenn.—^Frazier v. Lindsey, 36 S.W.2d 
486, 162 Tenn. 228—^NTashviUe, C & 
St L By. V. Marshall County, 
30 S.W.2d 268, 161 Tenn. 236. 

Va.—^lu re County Levy, 6 Call 139, 
9 Va. 189. 

15 C.J. p m aotea 8-^ 

IL MiniVi—3ta4;e v. Erickson, 200 N. 


W. 813, 160 Minn. 610—Stale v. 
Erickson, 196 N.W. 919, 157 Mmn. 
200 . 

OkL—^Rogers v. Bass & Harbour Co., 
168 P. 212, 64 Okl 321 
Xa OoimeotlotLt the power to levy 
taxes for county purposes has been 
vested at different times In various 
bodlea Under the latest expression of 
the legislative will in this regard, the 
county meeting, composed of the 
county's senators and representatives, 
alone has authority to impose a coun¬ 
ty tax. at least if it exceeds six hun¬ 
dred dollars—State ex rel Madigan 
V. Fairfield County Com'rs, 1 A.2d 
847, 124 Conn, 611. 

12. IlL—^People v. Louisville & N. 
B. Co., 184 KE. 609, 361 Ill 489. 

13, Miss.—^Musgrove v. Vicksburg, 
eta, B. Co., 50 Miss. 677. 

14. N.D—Great Northern By Co v 
Duncan, 176 N.W. 992, 42 N D. 346. 

15, Ga.—Taylor v, Chattooga Coun¬ 
ty, 168 SE. 741, 170 Ga 607 

Tex—^Broocks v. State, CivApp, 41 
S.W2d 714, 719 (two cases). 

16 CJ. p 638 note 7. 
la, Va—Smith v. Board of Sup'rs 
of Washington County, 164 S.E 
479, 156 Va 343. 

Somatimesy however, notice is not 
required by statute or, if It is, ^the 
statute IS deemed merely directory 
and not mandatory. 

C3a —^McMillan v. Tucker, 113 S.E. 
391, 164 Ga. 134 

Kan.—State v. Peal, 13 P.2d 802, 136 
Kan 186. 

15 C J. p 638 note 8 [a]. 

17. Ill.—People V. Kimmel, 164 N 
B. 97, 323 III. 261—^People v Cin¬ 
cinnati, I & W. B Co, 146 N.E 
440, 816 Ill. 676—People v. CJhioa- 
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go & B I. By Co, 146 NB 736, 
314 Ill 483—^People v. Wabash By. 
Co, 146 NB 734. 314 Ill 388— 
People V. Wabash By Co, 145 N E 
733, 314 Ill, 613—People v Chicago, 
B & Q R Co, 146 NE 729, 314 
Ill 544—^People v Chicago & B I 
Ry. Co. 146 NE 722, 814 IlL 696 
—^People V Chicago & B. I Ry. Co, 
146 N.E 716, 314 Ill 362—People v. 
Wabash Ry Co, 146 NB 642, 814 
Ill 386 

Record held to show oosnpllaiLOc with 
xequlremeoit 

Ill —^People V. New York Cent R- 
Co., 146 N.B. 593. 314 Ill. 429. 

18. Ill —People ex rel Dooley v- 
New York, C. & St. L R. Co. 15 
N.E 2d 297, 368 Ill 536—People ex 
rel Ward v. Chicago & E I Ry. 
Co, 6 N.E 2d 119, 366 Ill 202. 

Tex.—Broocks v State, CivApp, 41 
S W 2d 714, 719 (two cases). 

15 C J p 638 note 9. 

Statute ooxurtmed to be directory 
Statute providing that count v 
board "shair* make tax levy at stat¬ 
ed annual meeting has been held to 
be directory —City of Appleton v. 
Bachman, 220 NW 393, 197 Wis 4. 

trnd.er emergency act so providing, 
county tax levy for particular year 
may be adopted at any recessed or 
adjourned session of September 
meeting, or at any regular or special 
meeting called for such purpose — 
People ex rel Hoennicke v NdW York 
Cent. R. Co, 196 NB 815, 360 III 
569—^People ex rel Applen v. Chica 
go, B & Q R Co.. 196 NE 472, 360 
Ill 433, followed in People ex rol. 
Applen V. New York Central R. Co, 
196 N.E 476, 360 Ill. 458 
Where taxpayers appeal, limitation 
on time to make local tax levies Is 
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which It is to run,^® the board being generally re¬ 
stricted to a levy for one year only, 20 but not al¬ 
ways so 21 The board may make a tax levy for 
several county purposes at the same time .22 The 
order should in terms levy a tax, ^nd when re¬ 
quired by statute, or even when not so required, it 
should state separately, and with certainty, the 
several general purposes for which the levy is made 


and the specific rate or amount levied for each pur¬ 
pose 24 However, a statute requiring definite and 
separate statements must be given a reasonable and 
common sense construction; it does not require the 
subdivision or specific particularization of items in 
the same class and properly embraced within some 
general description or designation, nor does it pre¬ 
clude the levy of a gross sum therefor.25 in deter- 


inapplicable —Smith v Board of 
Sup'rs of Washington County, 164 
SB 479, 166 Va. 343. 

19. La —^Folse v. Iberville Parish 

Police Jury, etc, 66 So. 681, 128 

La 1080—^Houston River Canal Co, 

V. Reid, 53 So 887, 127 La. 630 

aa IlL—^Hodges V Crowley, 67 NB. 

889, 186 111 306 

Miss—^Wells V McNeill, 48 So. 184, 

93 Miss 407 

NM—Territory v. Santa Be County, 

89 P 252, 14 NM 134. 

Limited power 

(1) County board cannot levy taxes 
to pay expenses of subsequent years 
nor contract with reference to levy 
of subsequent years nor create obli¬ 
gation binding county to make levy 
in future unless authorised by vot¬ 
ers—Berlinghof v Lincoln County, 
257 NW. 373, 128 Neb 28 

<2) The practice by counties of 
carrying forward the unencumbered 
surplus remaining at the close of one 
fiscal year to meet the obligations of 
the succeeding fiscal year does not 
authorize an express levy in one 
fiscal year for the creation of fund 
to be carried over to the next fiscal 
year to meet an obligation not ma¬ 
turing until the next fiscal year.— 
Southern Service Co. v. Los Angeles 
County, Cal, 82 P.2d 397. 

Construotion. and effect of orders 

(1) Order of county court purport¬ 
ing to levy and assess an .annual 
tax at a specified rate for payment 
of bonds was not an actual levy, 
because a tax cannot be levied until 
extended against assessed taxable 
property, and the future value of 
taxable property cannot be ascer¬ 
tained Also such an order was not 
a limitation on the power of future 
county courts to fix such a rate from 
time to time as would yield under 
existing conditions an annual tax 
sufficient for interest and sinking 
fund purposes —State ex rel. and 
to Use of Johnson v. St Louis-San 
Francisco Ry. Co., 286 SW. 360, 316 
Mo. 430, 

(2) Pai1:icular orders have been 
construed to be nunc pro tunc orders 
for years involved, and not original 
orders levying taxes for preceding 
years—^Broocks v State, Tex Civ, 
App, 41 S W 2d 714, 719 (two cases) 

21. Ark—Hilliard v Bunker, 68 S. 

W. 362, 66 Ark. 340. 


Wis —^Bingham v. Milwaukee County, 
106 NW. 1071, 127 Wis 344. 
Quomm court may bind county by 
contract to make a levy each year, 
for a specified number of years, to 
I>ay for the construction of a court¬ 
house—Ivy v. Edwards, 298 S W. 
1006, 174 Ark. 1167, 

22. Ill—People V. Wabash Ry. Co., 
145 N.B. 734, 314 Ill 888. 

23. Ga.—Johnson v. Pinson, 66 S 
B. 288. 127 Ga. 144 

Tex—^Purington v Broughton, Civ 
App . 158 S W 227. 

16 C.J p 638 note 14. 

24. Ga—Taylor v. Chattooga Coun¬ 
ty, 153 SB 741, 170 Ga 607— 
Central of Georgia Ry Co v 
Wnght, 139 SB 890, 166 Ga 1— 
Southern Ry Co v Paulding Coun¬ 
ty, 162 SB. 919, 44 GaApp 806— 
Montgomery County v Seaboard 
Air Line Ry Co, 162 S E. 261, 41' 
GaApp. 130—Central of Georgia 
Ry, Co. V, Terrell County, 141 S 
B. 79, 37 Ga.App, 699 

Ill —^People ex rel Gill v. Devine 
Realty Trust, 9 NE2d 261, 866 Ill 
418—People ex rel. Applen v 
Chicago, B & Q R. Co, 196 NB. 
472 , 360 Ill 483, followed in Peo¬ 
ple ex rel. Applen v. New York 
Cent R. Co, 196 NE. 475, 360 Ill 
463—^People ex rel. Montgomery v 
Wabash R. Co, 195 NE 666, 360 
Ill 178—People ex rel McClusky v 
Alton & B R Co, 194 NB 673, 369 
Ill 440—^People ex rel Nash v. 
Chicago & N W Ry. Co., 194 N 
B. 660, 369 Ill. 435—People ex rel 
McDonough v. Mills Novelty Co, 
192 NB 236, 867 Ill. 286—People 
V Eastern Illinois & St. L R Co, 
169 NB 187, 328 Ill. 177—People 
V. Chicago & N W. Ry, Co, 165 N 
B 771, 325 Ill 11—People v Chica¬ 
go, B & Q R. Co, 138 N.B 136, 
306 Ill, 629—^People v Chicago, B 
& Q R Co, 138 NE 764, 301 Ill 
270—People v. Klee, 118 NB 764, 
282 Ill. 440. 

15 C J p 688 note 16. 

Xti is ziecessaniy inherent In the 
exercise of authority to impose a 
county tax that the body possessing 
that authority shall fix, or render 
definitely determinable, the amount 
of the tax to be levied—State ex rel 
Madigan v. Fairfield County Com’rs, 
1 A 2d 347, 124 Conn. 611. 

Required particularity 
I Items of ' county tax levy must 
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State purpose with such particularity 
that taxpayer may prevent collec¬ 
tion for illegal purposes—^People v 
Chicago & B I Ry Co, 167 NB, 472, 
326 in 364. 

Xt 18 not permlsBlble to levy one 
sum to be distributed, whan col¬ 
lected, among different classes of 
expenses as the authorities may de¬ 
termine—People V Toledo, etc, R 
Co, 83 N B 113, 231 Ill 498 

Levy in gross for all oounty pur¬ 
poses, without specifying several 
amounts levied for each separate 
purpose, IS void—People v. Wabash 
Ry Co, 146 NE 734. 814 I4L 388 

Statutoxy modification 

Requirement that taxes levied by 
counties shall state specific purposes 
of levy, being established by statute, 
may be modified by legislature.— 
Mathews v. City of Chicago, 174 N. 
B 35, 342 Ill 120 

26, Ill—^People ex rel McDonough 

V. Mills Novelty Co, 192 NE 236, 

357 Ill 286—People v. Chicago & 

B I Ry. Co, 168 NB 294, 836 Ill. 

606 

15 C J p 639 note 16. 

Contingent or miscellaneous expenses 

A tax levy in a small amount for 
contingent or miscellaneous ex¬ 
penses may be made without fur¬ 
ther itemization, but such levy must 
be a very small proportion of entire 
tax—^People v Chicago, M & St P 
Ry Co., 160 NB 247, 319 Ill 416— 
People V Wabash Ry Co., 146 NE 
734, 314 Ill 888—People v Millard, 
139 NB 1X3, 307 Ill 656—People v. 
Louisville & N R Co, 183 N.B. 840. 
300 Ill. 312—15 CJ. p 639 note 16 
[a] 

Tax for tuberculosis sanitazinm fund 

(1) County tax for tuberculosis 
sanitarium fund may be levied in 
gross, and sums for construction or 
purchase and for maintenance need 
not be separately stated—People v 
Cleveland, C, C & St L. Ry Co, 146 
NE BOQ, 316 Ill 129 

(2) Under tuberculosis sanitarium 
act, county tax for sanitarium fund 
may be levied by percentage, and not 
by amount, and is therefore excepted 
from requirement that the amount 
of taxes for separate purposes must 
be separately stated—^People v Wa¬ 
bash Ry. Co, 145 NB 724, 31r4 HI. 
432. 
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mining whether a levy is suflSciently certain, resort b. Initiatory Proceedings by Other Body or by 

may be had to an appropriation resolution required Voters 

by statute to be passed at the same time that the Constitutional or statutory provisions relating to the 


levy of taxes is made and to state the objects and 
purposes of the appropriations,^6 or resort may be 
had to an itemized report by a finance committee 
which IS referred to, approved, adopted, and made a 
part of the records of the board 

It may appear that a levy was duly made.28 The 
validity of the levy may appear from the order it¬ 
self On the other hand, the court may be unable 
to determine the validity of the levy from excerpts 
of the record of the taxing body 3® A levy is not 
necessarily invalid because the proceedings were not 
signed,®^ or because one of several entries may be 
objectionable,®® or because the order is embraced in 
an order of assessment, where it is a separate and 
disttnot portion of such order and is substantially 
complete in itself.®® It will not be presumed that 
an illegal levy has been,®^ or will be,®® made; but, 
on the contrary, it will be presumed, in the absence 
of evidence to the contrary, that the levy was le¬ 
gally made ®® A statute providing that a levy not 
protested within a specified time shall be deemed le¬ 
gal is mandatory ®'^ 


necessity and proceedings for authorization of a county 
tax, for a specified purpose or in excess of a certain 
amount, by a court, grand jury, or other body, or by a 
certain percentage of the voters must, when applicable, 
be complied with to render the levy valid* 

The initiative of raising funds by taxation for a 
particular purpose is sometimes vested by statute in 
a body other than the county board, and where such 
body has acted in the prescribed manner the county 
board must make the levy.®® The failure of the 
state tax commission to preserve a record of its 
action in recommending an increased levy for coun¬ 
ty purposes does not invalidate a levy made there¬ 
on.®® 

In cases where they are applicable, there may and 
should be a compliance with constitutional and stat¬ 
utory provisions requiring an order from the circuit 
court,^® a petition signed by a certain percentage of 
the legal voters or bona fide resident taxpayers,^^ 
or the recommendation of the grand j'ury,^® but in 
cases where statutes requiring the recommendation 
of the grand jury are inapplicable, or statutes ex¬ 
pressly dispensing with such recommendation are 
applicable, taxes levied without such recommenda- 
tion,4® and without presentation to the grand jury 


]|^evle8 held sufflolently specific, dell- < 
xilte, aad certain 

Ga —^McMillan v Tucker, 113 S B 
391. 154 Ga 154—Atlantic Coast 
Line R Co V Long County, 147 
SB 158, 39 Ga.App 303, conform¬ 
ing to answers to certified Ques¬ 
tions 144 SB 783, 167 Ga 210— 
Southern Ry. Co v Whitfield 
County, 145 SB. 668, 38 GaApp 
703—Central of Georgia R. Co v 
Jones County, 142 S B 301, 37 Ga 
App 763—Central of Georgia R 
Co V Wright, 132 SB 449, 35 Ga 
App 144 

Ill—People ex rel. Wilson v Wa¬ 
bash Ry Co, 14 NB2d 650, 368 
Ill 497—People ex rel Batman v 
Illinois Central R Co, 9 N B 2d 
310, 366 III. 408—People ex rel 
^Ghent v Cleveland, C, C & St 
L Ry Co, 6 NB2d 851, 366 Ill 
443, 110 A L R 119—People ex rel 
Witte V Franklin, 186 NB 137, 352 
Ill 528—People v Chicago & N. 
W Ry. Co, 156 N.E 771, 326 Ill 
11—People V Chicago & B I Ry 
Co„ 141 NB 824, 310 Ill 257— 
People V. Klee, 118 NB 764, 282 
Ill 440 

Tenn —Southern Ry Co. v. Clai¬ 
borne County, 291 S W. 837, 157 
Tenn 71. 

15 CJ 638 note 15 [b] (10)-(16) 
Colo—^Bent County v Atchison, 
etc, R Co, 126 P. 628, 62 Colo 
609. 


27. Ill—^People v Chicago & B I. 
Ry Co, 146 NB, 722, 314 IlL 696 
Mo —State ex rel Blaser v Mis¬ 
souri Pac Ry. Co, 208 S W 41, 
276 Mo 441. 

29. Ky —^Knox County v. Lewis’ 
Adm’r, 69 S W 2d 1000, 253 Ky 
652 

sa Ky —^Knox County v. Lewis* 
Adm’r, supra 

31. Ark—Hilliard v. Bunker, 68 S. 
W 362, 68 Ark 340. 

32. Mich —Boyce v Auditor-Gener¬ 
al, 61 NW 467, 90 Mich 314. 

33. Ga—Johnson v. Pinson, 66 S B 

288, 127 144. 

34. Ga—Seaboard Air Line Ry Co. 
v Liberty County, 146 SB 771, 39 
Ga.App 76 

35. NC—Nantahala Power & Light 
Co. v Clay County, 197 SB. 603, 
213 NC 698. 

36. Ill—^People ex rel. McDonough 

V Mills Novelty Co, 192 N.B 236, 
367 Ill 285—People ex rel Behrens 

V Alton R., Co., 185 N.B 676, 362 
Ill. 297 

Mo —State ex rel and to ITse of 
Johnson v. St. Louis & S P. R- 
Co, 10 S.W.2d 918, 321 Mo 36 

37. Okl.—Protest of Chicago, R I & 
P Ry. Co, 11 P.2d 138, 167 Okl 
134 

38. Fla.—State ex reL Board of 
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Com’rs of Indian River Mosquito 
Control Dist v Board of Com’rs 
of Indian River County, 138 So 
626, 103 Fla 946, proceeding dis¬ 
missed State ex rel. Board of 
Com’rs of Indian River Mosquito 
Control Dist v. Helseth, 140 So. 
655, 104 Fla 208 

Mont—^Panchot v. Leet, 146 P 927, 
60 Mont 314 

39. Colo —Tallon v Vindicator Cons 
Gold Mm Co, 149 P 108, 69 Colo 
216 

40. Mo —State ex rel Philpott v St 
Louis-San Francisco Ry Co., 247 
SW 182, 296 Mo. 518 

15 C J p 639 note 19 

41. Kan —State ex rel. Ward v 
Board of Com'rs of Republic Coun¬ 
ty, 82 P2d 84, 148 Kan 376 
UiLaxithonzed condition invalidates 

petition—^Mylet v Platte County, 170 

NW 616, 103 Neb. 106 

42. Ga —Southwestern R Co. v 

Wright, 118 SB 562, 166 GA 1— 
Southern Ry Co v Wright, 114 
S B 359, 154 Ga 334—Atlantic 

Coast Line R Co v Grady Coun¬ 
ty, 122 SB 816, 32 GaApp 261. 

15 C J p 639 note 20 

43. Ga—Central of Georgia Ry. 
Co V Wright, 142 SB 288, 166 Ga. 
623, affirming Wright v. CentiAl of 
Georgia Ry Co, 137 S.B 93, 36 Ga 
A pp 382—Central of Georgia Ry. 
Co. V. Wright, 189 S.B 890, 165 
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of a statement of the financial condition of the 
county,44 are valid. 

It IS essential to the validity of a county tax that 
there be a compliance with applicable constitutional 
or valid statutory provisions requiring in certain 
cases, as where the tax is for a specified purpose, 


or will exceed a limitation of amount otherwise ap- 
plicable, or is protested by a specified percentage of 
voters, the submission of the proposed tax to the 
voters at an election regularly called, held, and con¬ 
ducted and the approval of the tax by a certain per¬ 
centage of those voting at the election,46 and that 


Ga. 1—Southwestern R Co v 
Wriffht, 118 SB 662, 166 Ga 

1—Southern Ry. Co v Wright, 114 
SB 369, 164 Ga 334—^McGregor v. 
Hogan. 112 SB. 471, 163 Ga. 473, 
affirmed 44 S Ct 50, 263 U.S. 234. 
68 LBd. 282—Seaboard Air Line 
Ry Co. V. McIntosh County, 142 
SB. 699, 38 Ga.App. 43—Central of 
Georgia R. Co. v. Jones County, 142 
SB. 301, 37 GaApp 768-rSouthem 
Ry. Co V. Wright. 137 S.B 98, 36 
Ga.App 391, affirmed 139 SB 909, 
166 Ga 121—Atlantic Coast Line R. 
Co. V. Grady County, 122 SB. 816, 
32 GaApp. 261. 

Presumption 

Where an additional tax may be 
levied without the recommendation of 
the grand Jury when necessary to 
meet current expenses of the county, 
after the assessment has been made, 
such necessity will be presumed, in 
the absence of anything to the con¬ 
trary—Southern Ry. Co v Wright, 
137 SB 98, 36 GaApp. 891, judg¬ 
ment affirmed 189 S.B. 909, 166 Ga. 
121 . 

44. Ga.—Central of G^€o^gia Ry. Co. 
V. Wright, 142 SB. 288, 166 Ga. 
623, afflrmmg Wnght v. Central of 
Georgia Ry. Co., 187 S.B. 98, 36 
GaApp. 882—Central of Georgia 
R Co. V. Jones County, 142 S B. 
301, 87 GaApp. 763. 

46. Ill—People ex re! McClusky v 
Alton & B R Co , 194 N.B 673, 369 
Ill. 440—People v Louisville & N 
R Co, 184 NB. 609, 351 Ill. 489 
—People V Cleveland, C, C. & St. 
L. Ry. Co„ 171 NB 120, 839 Ill 
300—People v. Illinois Cent. R. 
Co., 138 NB. 779, 301 Ill 288—Peo¬ 
ple V Chicago B. & Q R Co, 129 
NB. 168, 295 Ill. 284 
La—Ray v. Parish of Rapides, 128 
So. 663, 170 La 644—Ray v. Parish 
of Rapides, 125 So. 856, 169 La 
691—Lafltte v Morgans, 29 La 
Ann. 1 

N.C—Sessions v. Columbus County, 
200 SB, 418, 214 N.C. 634—^Nanta- 
hala Power & Light Co v. Clay 
County, 197 SB 603, 213 NC. 698 
—Glenn v. Board of Com’rS of 
Durham County, 169 SB. 439, 201 
N C. 238 

16 aJ. p 689 note 21. 

Notioe 

A tax m excess of a constitution¬ 
al limitation is mvalid in the ab¬ 
sence of reasonable notice of the 
election and of the fact that the 
special tax voted on will, when added 
to other taxes* exceed the constitit- 


tional limit.—Campe v. Cermak, 161 
NB 761, 830 Ill 463—People v Chi¬ 
cago, R. I & P. Ry Co., 160 NB 
841, 829 Ill. 467—^People v. Missouri 
Pac. R. Co, 150 NB 288, 819 Ill. 
433—^People v Baltimore & O R. 
Co. 160 NB 286, 319 Ill. 366—Peo¬ 
ple V Cairo & T. R. Co, 149 N B. 824, 
319 Ill. 118 

Submission at general or speoial elec¬ 
tion 

(1) Power given to county board to 
submit proposed tax assessment in 
excess of constitutional limitation 
at general or special election was 
neither abridged nor enlarged by 
statute providing that auestlon of 
assessment in excess of statutory 
limitation should be submitted at 
next election for county officers or 
at any Judicial election, and that if 
additional rate Is required to build 
court house, or other public build- 
lug, special election may be held 
—^People ex rel. Tilley v New York, 
C. & St. L. R Co., 4 NB2d 867. 
364 HI. 456 

<2) “Special election” for bonds 
and tax did not become general be¬ 
cause held on day of general elec¬ 
tion—Campe v Cermak, 161 NB 
761, 330 HI. 463. 

(3) In a particular state there may 
be no provision in either the consti¬ 
tution or the statutes authorizing 
county commissioners to call special 
election for voting on increase of 
constitutional tax levy, except for 
first Tuesday after flist Monday of 
November in any year—^Kneeland v. 
Multnomah County, 10 P 2d 842, 189 
Or 356 

Two propositions 

(1) The proposition of the particu¬ 
lar tax must be submitted singly to 
the voteis, and not coupled with 
some other proposition, so that the 
voters cannot vole on either singly, 
but must vote for both or against 
both —Tolson v St. Tammany Parish 
Police Jury, 43 So’ 1011, 119 La. 216, 
12 AnnCas 847 

(2) If the issuance of bonds and 
the levy of a tax to pay principal 
and interest are to be regarded as 
distinct propositions, they must be 
so submitted as to enable the voters 
to vote on each separately—Wight v. 
Police Jury of Sabine Parish, 86 So 
608, 147 La. 608. 

(3) Under statutory authority, 
however, these two questions may 
be combined —People ex rel Tilley v 
New York, C & St. L R Co., 4 N B 
2d 867, 364 UL 466. 
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(4) Where it is optional whether 
or not additional tax be included 
with proposition of issuing bonds or 
omitted therefrom, no presumption 
arises from a vote on the bond is¬ 
sue that the proposition of addi¬ 
tional tax was also presented for a 
vote of the people, and, on objection 
to tax, the burden Is on the people to 
show that such additional tax was 
authorized as required by the statute 
before the same could be extended in 
excess of the statutory limitation — 
People V Millard, 139 N.B. 113, 807 
Ill. 556. 

(5) Only one proposition is sub¬ 
mitted to the voters where they are 
called on to vote for or against the 
adoption of a special act providing, 
inter alia, for the levy of a tax 
This IS true even though the ballot 
mentions the tax levy, the purpose of 
this being to call to the attention of 
the voters that the authorization of a 
tax will be one of the results of the 
adoption of the act—People v. Chi¬ 
cago, B. & Q. R. Co., 126 NB. 214, 
291 Ill 602. 

Torm of ballot 

Levy of additional county tax was 
void where form of ballot used in 
submitting question of additional 
tax to vote of people was not in 
conformity with statutes prescribing 
form of ballot to be used, and sub¬ 
stantial and mcutenal variance exist¬ 
ed between order of county commis¬ 
sioners providing for submission of 
question of additional tax to vote of 
people and notice of election and 
ballot as to purpose for which tax 
was to be levied —^People ex rel 
Hudson V. Cleveland, C. C & St L 
Ry Co, X96 N.B 631, 360 Ill 180 

Bezcektage of votes cast at election 

(1) The majority or other pre¬ 
scribed percentage which is neces¬ 
sary and sufficient to carry the 
proposition to tax is of the votes 
cast at the election and not of the 
registered voters or of all the legal 
voters of the county 

Ill.—^People V Missouri Pac R Co, 

160 NB 82, 828 Ill 504 
La—Gewin v Jackson Parish Police 

Jury, 58 So 132, 130 La. 416. 

W Va.—^Warden v. Taylor County 

Court, 183 SB. 39, 116 W.Va. 696. 

(2) On the question bf exceeding 
a constitutional limitation, there 
must be a majority of aJl the votes 
cast at the election at which the 
question is submitted, and not mere¬ 
ly a majority of the votes cast on 
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there be a subsequent levy by the board^S within 
the limitations of the authority conferred by the 
vote Of course, such provisions need not be 
complied with where they are not applicable 
and statutory provisions either requiring or dis¬ 
pensing with submission to a popular vote are in¬ 
valid when they violate constitutional provisions.^® 
A taxpayer may become estopped to question the 
validity of the election.®® 

c. Bevocation or Amendment 

Subject to limitations, which are not uniform in the 
different states, the action of a county board in levyfnfi 
a tax IS subject to revocation and amendment. 

In levying taxes, a county board acts in a legis¬ 
lative, and not in a judicial, capacity;®! and, in the 
absence of legislative or constitutional provision to 
the contrary, its action in once levying a tax is not 


final but is subject to revocation and amendment.®® 
Certainly the county board may amend its record as 
to tax matters so as to make it speak the truth®^ 
or so as to cure indefiniteness or informality where 
the purpose or amount of the tax is not changed ;®- 
and according to some decisions it may reduce an 
excessive rate;®® but according to other decisions 
It may not, with retroactive effect, change a tax it 
has purposely imposed,®® nor may it amend at all 
where its record correctly shows the levies actually 
made.®*^ According to some,®® but not other,®® 
authorities, it is permissible to reduce a tax for one 
purpose and add the exact amount of the reduction 
to a tax for another purpose. Where the coxmty 
board has a mandatory duty to make a levy author¬ 
ized by some other board for a particular purpose, 
see supra subdivision b of this section, it has no 


the proposition—^People v. Missouri 
Pae B Co, supra. 

46. Ill—People ex reL Hudson v. 
Cleveland, C C & St L. By. Co., 
195 N H 631, 360 Ill. 180. 

Iowa —Iowa B Land Co. v. Wood¬ 
bury County, 39 Iowa 172. 

47. HI—People V. Louisville & N 
B. Co. 184 NB 609, 851 IlL 489— 
People V Cleveland, C, C. & St. 
L. By. Co. 159 NH 228, 827 IlL 
611—People V. Chicago, B. & Q 
B. Co, 159 NB 209, 328 IlL 97— 
People V Cleveland, C., C & St L. 
By Co. 188 NB. 199, 306 IlL 
467—People v Wabash By. Co., 121 
NB 218, 286 Ill 15. 

Time 

(1) Under a statute providing that, 
on a favorable vote, an annual tax 
shall thereafter be levied and col¬ 
lected, but not restricting the time it 
IS to begin, the tax may begin m 
the year in which the election is 
held —People v. St. Louis, A & T H 
B Co, 133 N.B. 217, 300 IlL 619 

(2) However, the tax need not 
begin until the succeeding fiscal 
year, especially where the statute 
under which the election was held 
provides for an annual appropriation, 
as well as an annual tax, and pre¬ 
sumably the legislature knew that 
county annual appropriation bills are 
not passed in that part of the fiscal 
year remaining after the date of the 
general elections —People ex rel. 
Hines V Baltimore & O S W. B Co, 
8 NB2d 655, 366 IlL 318. 

4a Ill—People V. Cleveland, C., C. 
& St L By Co., 171 NB. 176, 339 
HI 169. 

La.—^Police Jury of Bapides Parish 
V. Jennings, 128 So 644, 14 LaApp. 
, 14. 

N.C—Sessions v. Columbus County, 
200 SB 418, 214 N.C. 634—Nanta- 
hala Power & Light Co v. Clay 
•County, 197 S. B. 603, 213 N.a 698 


—Glenn v Board of Com’rs of 
Durham County, 169 SB. 439, 201 
N C 233 —Parvin v Board of 

Com*rs of Beaufort County, 99 S 
B 432, 177 N C 608 
Tex—^Holman v Broadway Improve¬ 
ment Co, ComApp, 300 SW. 16, 
reversing Broadway Improvement 
Co V. Holman, Civ.App, 297 SW. 
662. 

Secoiid eieetiOB. to authozise change 
of rate is not necessary where the 
constitutional amendment under 
which the first election was held did 
not contemplate that the electors 
should vote for any particular rate 
of taxation, hut rather that, on their 
vote in favor of a bond issue and a 
tax, the rate should be fixed, within 
limitations, by the levying court — 
Turnbow v Talkington, 86 SW2d 
940, 191 Ark 492. 

49. Miss—State V Board of Supers 
of Stone County, 96 So. 683, 131 
Miss. 689 

Tex —San Saba County v McCraw, 
108 S W 2d 200, 130 Tex 54. 

5(L La —^Burdin v. St Martin Parish 
Police Jury, 53 So. 861, 127 La 
556. 

15 C J. p 639 note 28. 

51. Ky—Newell v. Cincinnati, N. 
O & T. P. By. Co., 66 S.W.2d 662, 
246 Ky 628. 

Tenn —^Nashville, C & St L By. 
and Louisville & N B Co. v Car- 
roll County, 12 TennApp 380. 

15 CJ. p 640 note 28 

62. Tenn—^Nashville, C & St L. 
By. and Louisville & N B. Co. v. 
Carroll County, supra. 

Wis —City of Appleton v Bach¬ 
man, 220 NW 393, 197 Wis 4. 

16 C J. p 640 note 29. 

Buxliig pendency of appeal from 
order fixing tax levies, board of su¬ 
pervisors may rescind order.—Smith 
Y Board of Sup'rs of Washmgton 
County, 164 S.B. 479, 156 Va. 843. 
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53. N.C—^Nantahala" Power & Light 
Co V. Clay County, 197 SB 603, 
213 N C 698—^Atlantic Coast Line 
B Co V Lenoir County, 167 S.B 
610, 200 N.C. 494. 

Amendment to show adoption by 
ayes and nays 

Ill—^People V Chicago, M. & St. P. 
By Co. 167 N E 200, 326 IlL 179— 
People V. Wabash By, Co, 145 N. 
B 734, 814 Ill. 888 
Statement of the year 
A levy of a county tax for "the 
fiscal years 1921-22" could be amend¬ 
ed, so as to refer to the year isr21 
alone, where the tax was really 
levied for that year alone.—^McMillan 
V Tucker, 113 SB. 891, 164 Ga. 
154. 

54. Ga.—^Montgomery County v Sea¬ 
board Air Line By Co, 152 S.E 
261, 41 GaApp 130—Southern By 
Co V Whitfield County, 146 S.B. 
668, 38 GaApp. 703—Seaboard Air 
Line By Co v. McIntosh Coun¬ 
ty, 142 SB 698, 38 GaApp. 44. 

55. Tenn —^Nashville, C. ^ & St L 
By. and Louisville & N B Co v 
Carroll County, 12 TennApp. 880 

56. N C —^Atlantic Coast Line B 
Co V Lenoir County, 167 S B 
610, 200 NC 494—Norfolk-South¬ 
ern B. Co V Forbes, 124 S B 182, 
188 NC 161 

57- N.C—^Nantahala Power & Light 
Co V. Clay County, 197 S.B 603, 
218 NC. 698. 

58. Wis—City of Appleton v. Bach¬ 
man, 220 NW 393, 197 Wis 4 

69. Ga—^McMillan v. Tucker, 113 S. 
B 391, 154 Ga. 164—Seaboard Air 
Line By. Co v McIntosh County, 
142 S.B. 699, 88 Ga.App 48—Sea¬ 
board Air Line By. Co v McIntosh 
County, 142 S.B. 698, 38 GaApp. 
44. 



§ 284 


COUNTIES 


20 C.J.S. 


power to revise or reduce the levy.®® Also a tax 
levied, in compliance with constitutional and statu¬ 
tory requirements, at the time of incurring county 
indebtedness or issuing county bonds, for the pur¬ 
pose of meeting principal and interest, is irrevoca¬ 
ble but where the constitutional and statutory 
provisions would have been satisfied by providing 
for the annual collection of a sufficient tax to pay 
interest and create a sinking fund, without fixing a 
rate for each year, an order fixing a rate for each 
year is subject to revision in a subsequent year as 
to the rate for that year An order or resolution 
purporting to amend, or to authorize the amendment 
of, the record of a tax levy must be sufficient for 


that purpose or it will be ineffective.®® 

§ 284. Assessment 

For purposes of county taxation, nonexempt prop, 
erty within the jurisdiction of a county may and should 
be assessed by the proper officer in accordance with 
valid statutory directions. An assessment is subject 
to reduction In an appropriate and timely proceeding. 

County taxes may and should be assessed against 
all the property within the county and also within 
territory attached to the county for governmental 
purposes,®^ except such property as is exempt by 
virtue of a constitutional provision or valid statu¬ 
tory provision,®® or is not taxable for the particu¬ 
lar purpose for which the tax is levied,®® or is not 


eOw Fla—state ex rel Board of 
Corners of Indian River Mosquito 
Control Dist v. Board of Corners of 
Indian River County, 138 So, ft25, 
103 Fla 946, proceeding dismissed 
State ex rel Board of Com*rs of 
Indian River Mosquito Control 
Dist. V Helseth, 140 So 656. 104 
Fla. 208. 

61. Wis —Oconto Co. v Town of 
Townsend, 246 NW 410, 210 Wis. 
S6, supplementing 244 NW. 761, 
210 Wis 86. 

62. Tex—G-rimes County v. W L. 
Slayton & Co„ Civ.App, 262 S.W. 
209 

63. Ill—^People V. Chicago & B. I. 
Ry Co, 146 NE, 736, 314 111. 
483 

64w Tex—^Loving County v. Reeves 
County, Civ App, 126 S.W.2d 87, 
error refused 
16 C.J. p 640 note 30. 

Property In custody of hankruptoy 
oonrt 

US—^Henderson County, N. C, v. 

WiUcins. CCAN.C, 43 F 2d 670. 
Property on which state has xnort- 
gasre 

Utah—State v. Salt Lake County, 86 
P 2d 861. 

Behts 

Under statutes, all debts owing 
from private individuals are return¬ 
ed by the creditor and taxed for 
county purposes—In re Frederick's 
Estate, 197 A 642, 130 Pa Super 378, 
appeal dismissed 6 A. 2d 91, 333 Pa. 
827. 

OH and gas lease 

Tex—^American Liberty Oil Co, v. 

State, Civ App, 126 SW.2d 1107. 
Trust property 

(1) Statute authorizing taxation 
of property for county purposes con¬ 
fers power to tax trust property on 
county in which trust is maintained 
and admimstered and in which the 
trustees perform their duties, even 
though some of them do not reside in 
that county—Appeal of Fidelity- 
Philadelphia Trust Co., 3 A.2d 698, 
333 Pa. 186. 


(2) Personal property in the hands 
of liquidating trustees of an insol¬ 
vent state banking institution is sub¬ 
ject to personal property tax for 
county purposes imposed on proper¬ 
ty held by any person in his own 
right or as trustee or in any other 
capacity, with the exception of cor¬ 
porations which are liable to tax on 
capital stock for state purposes, not¬ 
withstanding acceptance by common¬ 
wealth of capital stock reports filed 
by the trustee, and the issuance of 
settlement certificates based there¬ 
on, since such acceptance and issu¬ 
ance were not conclusive that trus¬ 
tees were Subject to tax on the 
shares —^Appeal of McCoy, 1 A 2d 
677, 331 Pa. 640, affirming In re 
Assessment of Personal Property of 
McCoy, 195 A 918, 129 Pa.Super. 
316 

(3) Mortgages, placed in pool by 
trust company, retaining record title 
to and possession of them and col¬ 
lecting and remitting to holders of 
participation certificates interest on 
mortgages and principal when due, 
are taxable for county purposes In 
hands of trust company as trustee 
for certificate holders —Cumberland 
County V Lemoyne Trust Co., 178 A. 
32, 318 Pa 85 

Betnrn or Bohedule 

(1) Administrator is bound to com¬ 
ply with county commissioners’ no¬ 
tice to furnish returns of decedent’s 
personalty taxable for county pur¬ 
poses for specified years—^Miller v. 
Northampton County, 162 A. 209, 307 
Pa 560, followed m Pox v. Pell, 162 
A. 212, 307 Pa 669 

(2) A county clerk may resort to 
sources of information as to the lo¬ 
cation of railroad property other 
than that shown in the railroad’s 
schedule of its property—^People v. 
Cairo, etc., R. Co. 107 NR 779, 266 
Ill, 557. 

65. Ala—^Pullman Car & Manufac¬ 
turing Corporation of Alabama v. 

Hamilton, 181 So. 244, 236 Ala. 

209. 

Cal,—^Laguna Beach County Water 
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List V. Orange County, 87 P 2d 46, 
30 Cal App 2d 740 

Ga—^Williamson v Housing Author¬ 
ity, etc, of Augusta, 199 S.B. 43, 
186 Ga 673. 

Md—Oak Lawn Cemetery of Balti¬ 
more County V Baltimore County 
Com’rs, 198 A 600, 174 Md 280, 
116 AL.R. 1478. 

Neb—^McDonald v Masonic Temple 
Craft of North Platte, 280 NW. 
275. 135 Neb 48, 118 ALR 856 
N C —^Wells V Housing Authority of 
City of Wilmington, 197 SB 698, 
213 NC 744 

Pa—In re Personal Property Tax of 
Girard Trust Co for the Year 1937, 
3 A 2d 262. 333 Pa 129—In re Op- 
perman’s Estate, 179 A. 785, 319 
Pa. 466 

15 C J. p 640 note 31 
Ibapplioable exeunptloii 

The phrase, ’’engaged in the trans¬ 
portation of freight or passengers," 
in constitutional provision exempting 
certain vessels so engaged from tax¬ 
ation, except for state purposes, 
means ’’engaged in the transportation 
of property or persons for hire,” so 
that fishing boats not so engaged 
are not exempt from taxation by 
county —^Dragich v Los Angeles 
County. Cal App, 86 P2d 669 

66. Iowa—Slutts V Dana, 116 N.W. 

1115, 138 Iowa 244 
WVa—^Neale v. Wood County, 27 S 
B 370, 48 W.Va. 90. 

15 C J p 640 note 32. 

Property taxable 

Under the construction given per¬ 
tinent statutes, a county is required 
to levy an unpaid school tax on land 
bid in by itself at a tax sale, such 
land being excluded from the tax 
rolls for the purpose of general tax¬ 
ation only and not for the taxation 
in question.—Common School Dist 
No 3, Town of Southport, Chemung 
County V Chemung County, 290 N. 
T S 66, 160 Mlsc. 477 
Property not benefited 

Act creating light, heat, and power 
district in county for purpose of pur- 
ohasing or establishing lighting and 
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taxable at all under any statute 67 On the other 
hand, a county cannot exercise the power of taxa¬ 
tion as to property which is not actually or con¬ 
structively within Its jurisdiction,68 such as proper¬ 
ty in another county.69 

The legislature, in providing for county assess¬ 
ments or reassessments must not violate constitu¬ 
tional provisions,70 and the county authorities, in 
making an assessment, must follow the statutory di- 
rections^i and not exceed their authority's nor, in 
assessing particular property, make an assessment 
so grossly discriminatory and excessive as to be 
constructively fraudulent 78 However, where some 
proceedings have been taken by an officer who could 
have been authorized to make the assessment, de¬ 
fects therem may be cured by a subsequent stat- 
ute.74 

Property within, or owned by, municipality. By 
virtue of a provision in a constitution, statute, or 
municipal charter, and the construction accorded 
thereto, property within the territorial limits of a 
municipal corporation may be exempt from county 
taxation for improvements in the county without 
the municipality75 or from all parish taxation ex¬ 
cept for building and repairing the courthouse and 


jail and the city^s proportion of the criminal ex¬ 
penses,76 or, if it provides and maintains a separate 
system of street paving, it may be exempt from one 
half of the parish levy for general parochial pur- 
poses.77 

Under constitutional provisions, and the j'udicial 
construction thereof, property owned by a municipal 
corporation may be subject to, or exempt from, tax¬ 
ation by a county accordingly as, on the one hand, 
It IS used for business purposes and as a source of 
profit, or, on the other hand, is used for municipal, 
governmental, or necessary public purposes.78 

Assessing officers. In some states a valuation or 
assessment for the purpose of county taxation must 
be made by a county officer or board, and not by a 
state board or commission,76 even in the case of a 
public utility ,66 but in other states a county tax 
levy must be based on an assessment by a state offi¬ 
cer or board, in so far as a public utility is con- 
cerncd.6i 

A county tax assessor may so acquiesce in the op¬ 
eration of an unconstitutional law as to waive his 
right to have his past, although not his future, com¬ 
pensation fixed under the proper law.®^ 


power plants, in so far as money to 
be raised for purposes of act comes 
from taxation of property without 
district, or not benefited, or money 
raised within district Is to pay for 
lighting: territory without district, 
is unconstitutional but it is valid in 
so far as taxation of property with¬ 
in district IS concerned—Qaynor v. 
Marohn, 1S8 NE. 13, 268 NY. 417 

67. Judgments other than those on 
voluntary obligations 

Pa—In re Frederick's Estate, 5 A 
2d 21, 333 Pa 827, dismissing ap¬ 
peal 197 A. 642, 130 Pa Super. 
373. 

County has burden of showing 
that property was taxable—^In re 
Arbuckle's Estate, 188 A 768, 324 Pa. 
601 

68. Tex—Great Southern Life Ins 
Co V City of Austin, 243 S W 778, 
112 Tex 1, reversmg City of Aus¬ 
tin v. Great Southern Life Ins Co, 
CivApp., 211 S.W. 482. 

69. Md,—Spencer v Maryland Jock¬ 
ey Club of Baltimore City, 4 A 2d 
124, 479, appeal dismissed Mary¬ 
land Jockey Club of Baltimore City 
V. Spencer, 69 SCt 1034 

Besurvey of boundary line 
County to which lands were added 
after resurvey of boundary line is 
not entitled to collect county taxes 
on lands for years durmg which 
lands were part of another county to 
which taxes were paid for that pe¬ 
riod; the taxpayer cannot be made 

20 0.J.S.—78 


to pay uniustly county taxes for the 
same years to two counties—^Ken¬ 
nedy V. Howard, 188 S B 673, 183 Ga 
410 

7a Okl —^Ivester v State ex rel. 

Gillum, 83 P.2d 193, 183 Okl 519 
Wash—Stale v. Redd, 6 P.2d 619, 166 
Wash 182 

15 C J p 640 note 33 

Taxation of all property to discharge 
special assessments 
Legislature cannot enact law re¬ 
quiring county to tax all taxable 
property of county to discharge spe¬ 
cial paving assessments against lots 
—^Board of Com'rs of Carter County 
V Reirdon, 44 P.2d 990, 172 Okl. 
312 

71- Cal—^Ferguson v. Gardner, 260 
P 961, 86 CalApp 421 
Pa —Commonwealth v. Board for 
Assessment and Revision of Tax¬ 
es, 17 PaDist. & Co 164. 

16 C J p 640 note 34. 

72. Ark—Paschal v Munsey, 268 S 
W. 849, 168 Ark 58 

73- Cal —^Los Angeles County v. 
Ransoholf, 74 P 2d 828, 24 Cal App 
2d 238 

7A N.D—Wells County v McHenry, 
74 N.W. 241, 7 N D 246. 

76. Iowa,—Slutts v. Dana, 116 NW. 
1115. 138 Iowa 244, 249 

7a La—^Billeaud v. Police Jury of 
Parish of Lafayette, 76 So. 161, 
141 La 967—State ex rel Lacoste 

1233 


V. Vigneaux, 58 So 136, 130 La 
424.^ 

77. La—^Town of Jonesboro v Jack- 
son Parish Police Juiy, 142 So. 689, 
174 La. 1063—^Town of Wmnsboro 

V Price, 116 So. SOS, 166 La 702 
Issuance of bonds is not levy of 

tax—Police Jury of Acadia Parish v. 
Fidelity Nat Bank & Trust Co, 109 
So 50, 161 La 514 

7a N C —Town of Warrenton v, 
Warren County, 2 S B 2d 463, 216 
NC 342 

Va—City of Norfolk v Board of 
Sup'rs of Nansemond County, 192 
SE 688, 168 Va. 606 

79. Wash —State ex rel. School 
Dist 37 of Clark County v Clark 
County, 31 P.2d 897, 177 Wash 
314—State v. Redd, 6 P 2d 619, 166 
Wash 132. 

80. Wash—^Northwestern Imp. Co. 

V Henneford, 61 P2d 1083, 184 
Wash 502 

81. Ala —State ex rel. Tallapoosa 
County V. Butler, 149 So 101, 227 
Ala. 212—State ex rel. Chilton 
County V. Butler, 142 So 531, 225 
Ala 191 

Operating property of railroad com¬ 
pany 

U.S —Oregon Short Line R Co. v- 
Ada qjounty, D.C.Idaho, 18 F Supp. 
842, affirmed, C C-A, Ada County 
V. Oregon Short Lme R. Co., 97 F. 
2d 666. 

88. Fla.—State ex reL White v. Fol¬ 
ey, 182 So. 195, 182 Fla. 696. 
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Reduction or other relief. Provided it complies 
with statutory requirements in respect of form, con¬ 
tents,*3 and time of making,84 an application for 
the reduction or correction of, or relief against, an 
assessment may be made.®® 

An appeal may be taken in a case of equitable 
cognizance, as well as in a proceeding under a stat¬ 
ute making express provision for an appeal.®® On 
the appeal the question of jurisdiction may be raised 
for the first time;®*^ and in a proper case the as¬ 
sessment may be reduced,®® but a finding of value 
which is supported by the evidence must be afiirm- 
ed.®® 

§ 285. Collection and Paymetit 

a. In general 

b. Lien and remedies for collection 

c. Protests and remedies of taxpayers 

a. In General 

A county tax, legally levied and assessed, should 


be paid In full by the taxpayers at the time it is due; 
and the proper officer should collect the tax and turn it 
over to the county after deducting any commissions or 
expenses legally payable to him. 

In collecting taxes through its treasurer, a county 
acts in a governmental, and not m a proprietary, ca¬ 
pacity,®® and, in the absence of a statute imposing 
It, there is no liability on its part for taxes wrong¬ 
fully collected by the county treasurer and paid over 
to the state or another municipal subdivision of the 
state ®^ The collection of general taxes by a coun¬ 
ty as agent of the state is considered in the C.JJS. 
title Taxation § 1060, also in 61 C.J. p 1523 note 35. 
In collecting delmquent county taxes, a muniapal- 
ity acts as agent of th^ county.®® 

Where a tax has been duly levied, the taxpayers 
should pay®® and the proper county official or offi¬ 
cials should collect®^ it at the time it is due;®® and 
the payment and the collection should be for the 
amount of the tax, together with any statutory pen¬ 
alties for delinquency that may have been add^.®® 


83. Cal —^Los Angreles County v. 
RansohofC, 74 P.2d 828, 24 Oal.App. 
2d 238 

84. Va,—^Town of Leesburg v Lou¬ 
doun Nat Bank, 126 SB 196, 141 
Va. 244 

86w Cal.—^Los Angeles County v. 
RansobofC, 74 P.2d 828, 24 CaLApp 
2d 238 

86. N.M —In re Atchison, T. & S. F. 
By. Co's Taxes in Bddy County 
for 1933, 68 P2d 346, 41 NM. 9, 
followed in In re Atchison, T. & 
S F Ry Co's Taxes m Bddy 
County for 1934, 63 P.2d 360, 41. 
NM 17. 

CoTULty may appeal in its own name 
or appeal may be taken in name of 
county board of supervisors —^Town 
of Leesburg v Loudoun Nat. Bank, 
126 S F 196, 141 Va 244 

87. Va—Town of Leesburg v. Lou¬ 
doun Nat Bank, supra. 

88. Pa—^Appeal of Hunter, 87 PaL 
J. 190. 

89. Pa—^Appeal of Hunter, 6 A 2d 
663, 334 Pa 196—^Appeal of Park, 
5 A.2d 661, 334 Pa. 198. 

90. Wash—Seward v Fisken, 210 
P 378, 122 Wash 225, 27 ALR 
1208. 

9L Okl—^Board of Com'rs of Grady 
County V Broadwell, 180 P. 955, 76 
Okl. 9—^Board of Com’rs of Love 
County V Ward, 178 P. 1060, 68 
OkL 287, certiorari granted Ward 
V Board of Commissioners of Love 
County, 89 S.Ct. 12, 248 U.'S 556, 
63 L.Bd 419. 

88. Mich—^Veldman v. City of 
Grand Rapids, 266 N.W. 760, 276 
Mich. 100. 


93. Mo —State ex rel. Blaser v. Mis¬ 
souri Pac Ry Co,, 208 S W 41, 276 
Mo 441 

16 C J p 640 note 38 

94. Fla—State ex rel Havana State 
Bank v Rodes, 167 So 83, 116 Fla. 
824 

15 O J p 640 note 38 
Authority of oommi88ioue]r*s court 
Statutory authority of commis¬ 
sioners’ court to employ attorneys 
to collect delinquent taxes is not 
only authority that court may exer¬ 
cise in enforcing collection of delin¬ 
quent taxes —^Rusk County v Ma¬ 
loney, TexClv.App, 38 SW2d 868, 
error refused. 

Powers aM duties of county treasur¬ 
er 

(1) County treasurer owes duty to 
collect tax tickets and may under 
certain circumstances incur ex¬ 
penses for collection—^^tna Casual¬ 
ty & Surety Co of Hartford, Conn, 
V, Board of Sup’rs of Warren Coun¬ 
ty, 188 S B 617, 160 Va, 11 

(2) Statute directmg county treas¬ 
urer to collect special assessments 
at same time as other taxes is con¬ 
strued not to enjoin on treasurer du¬ 
ty to receive both taxes or neither; 
he may accept general taxes even 
though special assessments are not 
paid—Sta'te ex rel City of Bucyrus 
V Smith, 27 Ohio N.P.,N S., 640 

(3) A county treasurer is without 
authority to accept checks in his offi¬ 
cial capacity for the purpose of pay¬ 
ing taxes, and persons delivering 
checks to him are bound to know the 
law pertaining to his powers and du¬ 
ties and that the acoeptance of 
checks by him does not constitute 
payment until the money actually 
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comes into his possession—State v. 
Solomonson, 246 N.W. 256, 60 S D. 
665. 

ITnooUeotahle tax 

If tax to pay county Indebtedness 
as budgeted, levied after budget is 
made, is uncollectable, the only way 
In which the obligation can be taken 
care of is by another levy to make 
up the deficit—Refsnes v, Oglesby, 
73 P 2d 90, 60 Ariz 494 
Reception of county warrants in pay¬ 
ment of taxes see supra 5 262 

95. Ga—^Pricher v English, 66 S B 
163, 188 Ga 496 

Tenn—^Lane v Howell, 1 Lea 275. 

16 C.J. p 640 note 39 
Power of legislature to fix 

The legislature, under its general 
lawmaking power, may prescribe 
time for payment of annual ad val¬ 
orem taxes for general county pur¬ 
poses.—Stevenson v Blake, 113 S W. 
2d 525, 181 Tex 103, affirming, Civ. 
App , 88 S W 2d 778, 

Time for deUrery of tax books 
Delivery of tax books to county 
collector by county clerk on or be¬ 
fore December 1 of year for which 
county tax wap levied is not man¬ 
datory under statute requiring such 
delivery on or before December 1 an¬ 
nually or as soon thereafter as col¬ 
lector IS duly qualified—^People ex 
reL Ward v. Chicago & B. I. Ry. Co., 
6 NB2d 119, 366 Ill 202, 

96. Cal —Sacraunento County v. 

Colgam, 46 P 175, 114 Cal 246 

Penalty where taxes paid into court 
(1) Where part of the taxes were 
paid into court and received by coun¬ 
ty officials under orders of court, and 
defendant contested and refused to 
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While a county or the authorities thereof cannot re¬ 
mit, release, or dimmish taxes leg^ally levied and 
assessed®*^ nor compromise a claim therefor so as 
to relieve a taxpayer of a portion thereof,^8 the 
county authonties may allow amounts previously 
paid under an illegal levy as a credit on the amount 
required to be paid on a legal levy,® 8 and where a 
compromise settlement of taxes in htigation was not 
fraudulent, the county board, if it had power to 
make it, cannot rescind it and retain the proceeds ^ 

A court cannot appoint a collector of taxes in lieu 
of the one provided for by statute ;2 and a statute 
construed to authorize the appointment of special 
collectors, each charged with the duty of collecting 


only some designated part of assessed county tax¬ 
es, IS invalid as impairing the obligation of the con¬ 
tract under which bonds were issued, the right to 
have taxes, levied to discharge a claim, collected 
along with taxes for general county purposes being 
a substantial and valuable one.® The power of a 
county board to contract with a private individual 
for the collection of taxes is considered supra § 
180 . 

Unless ordered to pay it to third persons,^ the 
officer collecting a tax should turn it over to the 
county,® after deducting any commissions legally 
payable to him® and any expenses incurred by him 


pay the remainder of the taxes, it 
was proper to assess a penalty as to 
the contested taxes, but not as to 
those paid Into court.—^Nashville, C 
& St Xj. Ry. and Louisville 
& N R. Co V. Carroll County, 12 
TennApp. 380. 

(2) Where, pending: appeal In an 
action to restram a county treasurer 
from colleclingr penalties, a statute 
was amended so as to eliminate the 
penalties, and another statute ex¬ 
tending: general amnesty and for¬ 
giveness as to penalties incurred, 
was enaoted, the clerk of the cir¬ 
cuit court where the taxes without 
the penalties were tendered, will be 
ordered to pay to the county treasur¬ 
er the amount so tendered and paid 
into court and the proper authorities 
will be ordered to accept the same 
in full payment of taxes—Spexarth 
V. Sherman, 183 P. 23, 93 Or 254. 

Statute allowinir deduction for 
prompt payment of county taxes in 
townships and boroughs cannot, be 
extended to cities by court or county 
commissioners,—Keator v. Lacka¬ 
wanna County, 141 A. 87, 292 Pa. 
269. 

97. Mont—Sanderson v. Bateman, 
263 P 1100, 78 Mont. 236. 

Tenn—State ox rel Allen v. Ameri¬ 
can Glanzstolf Corporation, 72 S.W. 
2d 776, 167 Tenn. 697. 

98. Ga.—^Harrison v. Southern Ry. 
Co., 160 S.B. 666, 44 GaApp 49. 

99. Ga.—Johnson v. Pinson, 66 S.S1. 
238, 127 Ga. 144. 

1. Or,—^Multnomah County v. Title 
Guarantee Co., 80 P. 409, 46 Or. 
523. 

2. US—Tost v. Dallas County, 35 
S.Ct. 286, 236 U.S. 60, 69 L Ed 
460. 

8, U S.—Hendrickson v, Apperson, 
BCy., 38 S.Ct. 44, 246 U.S 106, 62 L 
Ed. 178, and Hendrickson v. Crea- 
ger, 88 S.Ct. 46, 245 U.S. 116, 62 
L Ed. 185, afSirmlng 288 F. 473, 151 
CC.A. 409. 

8. Ky.—^Dotson v. Fitzpatrick, 66 S. 
W. 403, 28 K7 .Lu 2042. 


Vuauthoxlzed order to withhold 
County auditor does not have pow¬ 
er to direct county treasurer to with¬ 
hold from subdivision of county tax¬ 
es regularly levied by taxing authori¬ 
ty and collected for it for purpose of 
liquidating frozen assets in county 
depositories, which assets represent¬ 
ed taxes collected in previous years 
—State ex rel Kuntz v. Zangerle, 
197 NE 112, 130 Ohio St. 84 

5. Ga—^Early County v Chipstead, 
119 S.E 598, 166 Ga 446 
Mo—^Henry County v. Allen, 60 Mo 
231. 

Profit from use of funds 
Where sheriff and deputies pur¬ 
chased county warrants and deduct¬ 
ed amount thereof from county tax¬ 
es collected by them, sheriff was li¬ 
able to county or its creditors for 
profits arising out of such purchase 
—Breathitt County v. Cockrell, 63 S. 
W2d 920, 260 Ky. 743, 92 A.L R 
626 

Compulsory fM^oountiiig 
By virtue of statute, ordinary of 
county affairs must compel tax col¬ 
lector of county to account respect¬ 
ing county funds. In citing tax col¬ 
lector to account for county funds 
or show cause why he should not be 
suspended, ordinary acts in judicial 
or quasi judicial capacity—Riner v, 
Flanders, 160 S E. 693, 173 Ga 43. 
Execution against dellnqnent coL- 
lector 

In view of Acts 1876 p 274 § 7, as 
amended, revived by Acts 1915 p 214, 
the board of commissioners of roads 
and revenues of Elarly county has ex¬ 
clusive jurisdiction to issue an ex¬ 
ecution against a delinquent tax col¬ 
lector of the county If a county tax 
collector becomes delinquent in pay¬ 
ing over county funds collected from 
the sheriff, and the board of com¬ 
missioners of roads and revenues is¬ 
sues ail execution against him, he 
cannot enjoin enforcement of such 
execution on the ground that the at¬ 
torney who instituted the proceed¬ 
ings against the sheriff had demand¬ 
ed x>&yinent of his fees from the 
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funds and claimed an attomesr^s lien 
thereon.—^Barly County v. Chipstead, 
119 S E. 598, 156 Ga. 445. 

XdabiUty and suit on bond 

(1) The county may sue in its own 
name on the county collector's bond 
for shortage in taxes. Even though 
the bond does not follow the terms 
of the pertinent statute m that it is 
given to the governor instead of to 
the county judge, it is valid a&id ef¬ 
fectual to vest m the county all 
rights, interests, and actions which 
the statutory bond would have vest¬ 
ed in the county judge, and it would 
also be good at common law Where 
the issue in an action against sure¬ 
ties on a county tax collector's bond 
Involved the amount of the money 
appropriated by the collector, and not 
paid over to the county, it was not 
necessary to show how much money 
was collected by him.—^Brite v. At¬ 
ascosa County, Tex.Civ.App, 247 S. 
W 878. 

(2) A surety on a county tax col¬ 
lector's bond IS not discharged by 
reason of the addition of the signa¬ 
ture of an attesting witness after the 
execution, such addition not being 
at the request of the obligees nor 
with their knowledge.—^Pritz v. 
Montgomery Co, 17 Pa. 130 

(3) Also the erasure of the name 
of one surety prior to acknowledg¬ 
ment and approval of the bond does 
not release the oth<;‘r sureties where, 
at the time of their acknowledg¬ 
ment, they had knowledge of the eia- 
sure and the county, at the time of 
the presentation of the bond to it, 
was without notice or knowledge 
that the erasure was without their 
consent or that the sureties had en¬ 
tered into an agreement among them¬ 
selves that none would be bound un¬ 
less all remained on the bond.—^Bnte 
V. Atascosa County, supra. 

6. Cal—Sacramento County v. Col- 

gan, 46 P. 175, 114 CaL 246 
Setting aside amoniit claimed 

On payment of taxes collected by 
tax ferret, county treasurer should 
set aside. In a special fund, the 
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for which he is entitled to be reimbursed and the 
same rule has been held to apply to a surplus re¬ 
maining in the hands of the disbursing officer after 
the satisfaction of the purpose for which the tax 
was levied and collected,® but it seems that a pay¬ 
ment, by the officer, without authority, of the tax 
to judgment creditors to whom it rightfully belongs 
does not render him personally liable,® and that an 
officer who has collected money by illegal taxation 
on a void subscription to public improvements holds 
the same as a trust fund for the benefit of the tax¬ 


payers contributing the same 

b. Lien and Bemedies for Collection 

The lien of a county tax and the remedies for Its 
collection, when deilitquent, are governed by statute 

Collection of county taxes cannot be enforced by 
a court of equity However, by force of statute, 
such taxes may constitute a lien on the realty of the 
taxpayer within the county ,1^ and, when permit¬ 
ted by the law of the particular state, collection may 
be enforced by execution and sale,^® by distraint 


amount claimed by tax ferret as his: 
compensation and hold it until au¬ 
thorized to make payment by county 
commissioners—^Ingram v. Chappell, 
260 P 20, 127 Okl 135. 

Compensation, under statute or con¬ 
tract 

(1) Statute authorizing county 
road bonds and providing for maxi¬ 
mum compensation of one per cent 
to county trustees for collecting tax¬ 
es thereunder is not unconstitution¬ 
al as partial and arbitrary—Caroth- 
ers V Giles County, 39 S W 2d 684, 
162 Tenn 492, denying rehearing 86 
S W 2d 882, 162 Tenn 436 

(2) Compensation of county trus¬ 
tee for collecting road bond tax was 
not recoverable under general reve¬ 
nue law, regardless of validity of 
special law—Carothers v. Giles 
County, 86 S W 2d 882, 162 Tenn 435, 
rehearing denied 89 S.'W'.2d 684, 162 
Tenn. 492 

(8) Under the construction accord¬ 
ed particular statutes, sheriff was 
entjLtled to four per cent commis¬ 
sion for collecting taxes levied to 
pay interest and provide sinking 
fund for payment of county bonds — 
Caldwell County v Farmer, 21 S W,2d 
244, 231 Ky. 200. 

(4) Statute providing that no con¬ 
tract shall be entered into • by com¬ 
missioners' court in connection with 
collection of delinquent taxes where 
compensation is more than fifteen per 
cent of amount collected applies to 
contwujt entered into by commission¬ 
ers' courts of counties for collection 
of stat^ and county taxes—McCol¬ 
lum V. City of Richardson, Tex Civ 
App., 121 SW2d 423, error dismiss¬ 
ed 

(6) A contract whereby a county 
employed plaintiffs to investigate and 
report on tax delinquent property 
and providing that plaintiffs were to 
be paid, to the extent of twelve thou¬ 
sand dollars, fifty per cent of all 
money received by county for sale 
or redemption of such property did 
not obligate county to sell all land 
recommended to be sold in plaintiffs' 
reports and which was not redeemed 
—Skidmore v. Alameda County, Cal, 
90 P2d 677. 


7. Va—^^tna Casualty & Surety Co 
of Hartford, Conn, v Board of 
Sup'rs of Warren County, 168 S.BL 
617, 160 Va 617 

8. Ky —^Hardy v Logan County Ct, 
23 SW 661, 15 KyL 406 

9. La—Simmons v. Boullt, 26 La 
Ann 277. 

10. Ky.—^Blair v. Carlisle, etc, 
Turnp Co, 4 Bush 167 

11. U S —Thompson v Allen Coun¬ 
ty. Ky., 6 set 140, 116 US 660, 29 
LEd 472 

Contra Post v Taylor County, C 
C.Ky, 19 F.Cas No 11,302, 2 Plipp. 
618 

la. N C —Guilford County v. Es¬ 
tates Administration, 197 S E. 536, 
213 NC 763 

Tenn—Pope v Knoxville Industrial 
Bank. 121 SW2d 630, 173 Tenn. 
461 

BuratloiL 

(1) Under some statutes county 
taxes become liens on realty on con¬ 
firmation of assessment roll and 
spreading of tax by board of super¬ 
visors of county at annual meeting 
in December held during year in 
which assessment roll is made up — 
Getman v. Niferopulos, 11 N E 2d 
713, 276 NT 161, reversing 289 NT. 
S 374, 248 App Dlv 6 

(2) The lien continues until the 
taxes, interest, penalties, and costs 
are paid —Guilford County v. Estates 
Administration, 197 S E 535, 213 N C. 
763 

(3) When so provided by statute, 
the lien of taxes on real property is 
divested by a judicial sale of the 
property if the amount realized 
equals the amount of the taxes — 
Harrisburg Trust Co v. Romberger, 
5 A 2d 597, 135 Pa Super. 394 
Priority 

(1) A lien for county taxes has 
priority over all other liens which 
are not tax liens 

Fla —^Allison Realty Co v Graves 
Inv. Co, 165 So 746, 116 Fla 48, 
followed in Moore v Allen, 156 So 
762, 116 Fla 187. 

N.C —Guilford County v Estates 
Administration, 197 S E 536, 213 
NC 793. 


(2) Generally speaking, however, 
there is no priority between the lien 
of county taxes and the lien of other 
taxes. 

Fla—^Allison Realty Co v. Graves 
Inv, Co, 165 So 746, 116 Fla 48, 
followed in Moore v Allen, 155 So 
752. 116 Fla 187. 

N T —^Incorporated Village of Gar¬ 
den City V Roeder, 4 N T S 78, 264 
App Dlv 747, reversing 3 N.T S 
346, 165 Misc 928, affirmed 20 NE 
2d 1019—^Nassau County v Lmeer, 
4 NTS 2d 77, 264 App Div. 746, 
760, reversing 3 N T S 2d 327, 166 
Mmsc 909, affirmed 20 NE2d 1018 

<3) Under some laws this is true 
whether taxes were assessed for the 
same or different years —^Allison 
Realty Co v Graves Inv Co, 156 So. 

746, 116 Fla 48, followed in Moore v. 
Allen, 155 So 752, 115 Fla 187 

(4) But under other laws a coun¬ 
ty tax m a given year has precedence 
over a village tax in that year be¬ 
cause of different dates of year when 
respective tcixes become a lien—^In¬ 
corporated Village of Garden City v. 
Roeder, 4 NTS 2d 78, 264 App.Div 

747, reversing 3 N T S 2d 345, 166 
Misc. 928, affirmed 20 NE2d 1019 

13. Ga—City of Leesburg v For¬ 
rester, 1 S E 2d 684, 59 Ga.App 
603—^Harison v Southern Ry. Co, 
160 S.E 666, 44 GaApp 49 

AAdavit of lUegaUty 

(1) Where excess over fifty per 
cent of state tax assessed by county 
was illegal, overruling affidavit of 
illegality to such excess was errone¬ 
ous—Seaboard Air Line Ry Co. v 
Wnght, 129 S B 646, 161 Ga 186. re¬ 
versing 122 S E 900, 32 Ga.App 
256 and conformed to 129 S E. 921, 
84 GaApp 467. 

(2) Where affidavit of illegality to 
tax fieri facias was filed, and au¬ 
ditor's report, under Civ Code 1910 S 
6127, was adverse to defendant, it 
was not error to refuse to re-refer 
case, nor to overrule and disallow 
exceptions of law and fact to au¬ 
ditor's report, nor to make his find¬ 
ings the Judgment and decree—Cen¬ 
tral of Georgia Ry Co v Wnght, 
132 S.E 449, 35 GaApp. 144. 
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and sale of personal property,or by an action to 
obtain judgment and order of sale 

Tax sale. On a sale of land for county taxes, the 
first thing to be paid from the proceeds is the 
costs Under statutory permission, the county it¬ 
self may become the purchaser^^ and sell, assign, or 
transfer its certificate of purchase in such manner, 
at such times, and on such terms as may be deter¬ 
mined by resolution of the county board.^^ A pur¬ 
chaser of property on foreclosure of a hen for de¬ 
linquent county taxes does not take title free of the 
lien of other taxes; all tax liens must be paid or 


otherwise legally discharged before an indefeasible 
tax title may be acquired.^® Under some statutes 
the purchaser does not acquire a legal title subject 
to an equity of redemption in the owner, but rather 
acquires an equitable title which does not ripen into 
a legal title until the redemption period has expired 
and the county treasurer's deed has been given ,20 
and where the first deed is ineffective because of 
failure to serve notice to redeem on the record own¬ 
er, but notice is subsequently served on him and a 
second deed given, he is entitled to recover as dam¬ 
ages from the purchaser for the interim the latter 


14 , Tenn —^Pope v Knoxville In¬ 
dustrial Bank. 121 SW2d 530, 

173 Tenn 461 

15. Wlio may sue 

(1) Revenue agent for state at 
large cannot sue for county taxes in 
name of commonwealth —Common¬ 
wealth v Louisville Nat Bank, 294 
SW, 816, 220 Ky 89. 

(3) Under the laws of some states, 
suit may be brought only by the 
county treasurer and not by the 
county—State ex rel, Daniel v Tex¬ 
tile Hall Corporation, 194 S.E 66, 
185 SC 406 
Time to sue 

State's suit for delinquent taxes 
due county tried July 19, 1988, was 
not premature because statute al¬ 
lows delinquent taxpayers until 
Sept 80, 1933, to start paying de¬ 
linquent taxes in installments, since 
statute does not declare moratorium 
in filing of tax suits —^McGruder’s 
Unknown Heirs v. State, Tex Civ 
App, 68 SW2d 519. 

Pleadings 

(1) The complaint does not state 
facts sufficient to constitute a cause 
of action where it fails to allege that 
the taxes sought to be collected were 
legally assessed —State ex rel Daniel 
V. Textile Hall Corporation, 194 S 
B 66, 185 SC 406. 

(2) Answer held sufficient—^Los 
Angeles County v Ransohoff, 74 P 2d 
828. 24 Cal App 2d 288 

Evidence 

(1) The burden Is on the taxpay¬ 
er to show the invalidity of the tax 
or at least to overcome by competent 
evidence the presumption, consid¬ 
ered supra § 288 a, that the levy was 
legally made—People ex rel John¬ 
son V Southern Ry Co, 11 N H 2d 
602, 367 Ill 889—People ex rel Mc¬ 
Donough V Mills Novelty Co, 192 
NB 236, 857 Ill 285—People ex rel 
Behrens v Alton R Co., 186 N E 
676, 852 111 297—People v Chicago & 
N, W Ry Co, 163 NE 355. 331 Ill. 
644—People ex rel. Stuckart v. Klee, 
118 NB 764, 282 Ill 440 

(2) Evidence that county levy for 
fuel, light, and water was for main¬ 
tenance of lail and courthouse was 


properly excluded —^People v Chi¬ 
cago & B I. Ry Co, 167 NB 472, 
326 Ill 354 

(3) Evidence may warrant finding 
that county court's levy of taxes to 
pay bonds was so grossly excessive 
as to constitute constructive fraud 
on taxpayers —State ex rel and to 
Use of Johnson v St Louis & S F 
R, Co, 10 SW2d 918, 321 Mo 36 

(4) Evidence held sufficient to 
show necessity for levy—People v 
Chicago & N W. Ry Co, 163 NB 
355, 331 Ill 544 

PenuissloxL to amend record of eoniu 
ty board 

(1) Statute IS intended to author¬ 
ize amendment of county super¬ 
visors’ record, on application for de¬ 
linquent tax sale, when attempted 
compliance with law is ineffective be¬ 
cause of informality —^People v 
Chicago, M & St P Ry Co, 167 N 
E 200. 326 Ill. 179 

(2) The court does not abuse its 
discretion in permitting amendment 
of record of county supervisors — 
Pe’ople ex rel Johnson v Southern 
Ry Co, 11 NE2d 602, 367 Ill 389 

(3) Also, the court does not abuse 
its discretion in permitting case to 
be reopened for taking of evidence 
of amendment by board of super¬ 
visors of record of prior meeting, 
which operated to validate tax.—Peo¬ 
ple V. Wabash Ry Co, 146 NB 734, 
314 Ill 388. 

(4) Permission to amend item of 
county tax levy for fuel, light, and 
water by adding “for public build-1 
mgs" was properly denied —Pedple 
V Chicago & E I By Co, 157 N B 
472, 326 Ill 354 

Judgment 

(1) Judgment may be rendered for 
each tax against only properly of 
taxpayer within taxing district 
Where amendment of record of coun¬ 
ty supervisors, authorized by court, 
would not have disclosed an aye and 
nay vote on motion to appropriate 
money, as required by statute, and 
no amendment at all of such record 
was in fact made, judgment for tax¬ 
es wtts unauthorized, though evi¬ 
dence showed proper vote.—^People 
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V. Cleveland, C, C & St L. Ry Co., 
146 N.E 727, 314 Ill 456 

(2) Judgment for portion of coun¬ 
ty taxes represented by item “for 
fuel, light, and water" was properly 
denied, single valid purpose not ap¬ 
pearing—People V Chicago & B I 
Ry Co, 167 NE. 472, 326 Ill 364. 

(3) Lump-sum Judgment for de¬ 
linquent county taxes is not errone¬ 
ous as depriving taxpayer of rights 
under statute authorizing payment 
of taxes in installments, since stat¬ 
ute IS not applicable to county tax¬ 
es —^McGruder's Unknown Heirs v. 
State, Tex Civ App , 68 S W 2d 619. 
Appeal 

(1) County cannot object for first 
lime on appeal to sufficiency of offer 
m taxpayers' answer to pay reason¬ 
able amount of tax, where county did 
not demur, move to strike part of 
answer, nor object to taxpayers' evi¬ 
dence of tender—^Los Angeles Coun¬ 
ty V Bansohoff, 74 P 2d 828, 24 Cal 
App 2d 238. 

(2) A certificate of the county 
clerk which was not part of the rec- 

I ord which the lower court had be¬ 
fore it cannot be considered on ap¬ 
peal—^People ox rel Montgomery v. 
Wabash R Co., 196 NB 666, 360 Ill. 
173. 

16. Mo—State ex rel. and to Use of 
Drainage Dist No 8 of Pinnscot 
County V McKay, 52 S W 2d 229, 
227 Mo App 327 

17. NT—Whaley v Monroe Coun¬ 
ty, 267 N.TS. 296, 236 App.Div. 
384. 

le. Colo —^District Landowners 
Trust V Adajns County, 89 P 2d 
251, 104 Oolo. 146 

19, Cal—^Bolton v. Terra Bella Irr 
Dist, 289 P 678, 106 Cal App 313 
Pla.—^Allison Realty Co v Graves 
Inv Co, 166 So 745, 116 Fla 187, 
followed in Moore v Allen, 166 So. 
752, 116 Pla 187 

NT.—^Nassau County v Lincer, 4 N. 
TS.2d 77, 254 App Div 746, 760, 
reversing 3 N T S 2d 327, 165 Misc. 
909, affirmed 20 N B 2d 1018 

90, NT—Nassau County v. Dunn, 
11 NTS.2d 966. 
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was in wrongful possession the net rents existing 
after deduction of current taxes and other proper 
charges from tiie gross rents Notwithstanding 
the voluntary and unauthorized statement of coun¬ 
ty officers purporting to guarantee title, a county is 
not under any legal or moral obligation to refund 
to a purchaser at a tax sale the money paid by him 
for property of which he was subsequently deprived 
as the result of a suit by the true owner .22 

c. Protests and Eemedies of Taxpayers 

Where a county tax Is Illegal as to a taxpayer, he 
may enjoin its collection or, under statutory permission, 
recover It back after Involuntarily paying it; but his 
protest and action must be timely and appropriate. 

The collection of a co^ty tax may be enjoined 


on the application of taxpayers in a proper case, as 
where the tax is based on an unlawful county ex¬ 
pense, but not on a ground concerning the assess¬ 
ment where an adequate remedy of arbitration is 
available.24 A statute imposing a penalty for 
wrongfully enjoining the collection of taxes does not 
apply to assessments made under an order of court 
to pay a judgment against the parish.^® 

Taxes paid under protest may be recovered back 
when, and only when, there is an applicable statute 
so providing^® and there is a strict compliance 
therewith.27 Objections of taxpayers will not be 
considered when not made in time,28 or when not 
sufficiently specific,29 or when not shown to be con¬ 
nected with any legal injury to the party object- 
ing.20 


a RIGHTS AND REMEDIES OF TAXPAYERS 


§ 286. Nature and Grounds of Action 

a. In general 

b. Suing on behalf of county 

c. Intervening in proceedings affecting 

county 

d. Suits in equity 

e. Other nghts and remedies 

a. In General 

County taxpayers may Invoke the protection of the 


courts against illegal, unauthorized, or wrongful acts of 
county authorities adversely affecting their Interests as 
taxpayers. 

As a general rule taxpayers of a county are enti¬ 
tled to invoke the protection of the courts against 
illegal, unauthorized, or wrongful acts of the coun¬ 
ty or its officers adversely affecting their interests 
as taxpayers thus a county taxpayer may main¬ 
tain an action questioning the validity of a public 
expenditure,22 and in some jurisdictions statutes 


21 . N.T.—Nassau County v. Dunn, 
supra. 

22. Anz—^Duke v. Yavapai County, 
211 P. 862. 24 Axis. 667 

23. N.T.—^Brown v Ward, 169 N.E 
184, 246 N.T. 400, reversing: 219 
N.T.S. 189, 218 AppDiv. 643. re¬ 
versing 216 N.T.S. 84, 127 Misc. 
89. 

24b Ga—Candler v, Gilbert, 180 S.E. 
^ 728, 180 Ga. 679. 

2& XjSl —Wilson V. Anderson, 28 X^a. 
“ Ann. 261. 

26. Cal.—Keyes v. City and County 
of San Francisco, 173 P. 476. 177 
CaL 318 

Olalm oonilictlngr wlili law 
In action by manufacturer of vot¬ 
ing machines to recover taxes paid 
to county on such machines under 
protest, manufacturer could not 
claim that machines were sold to 
county under conditional sales con¬ 
tract, so as to free manufacturer 
from liability for taxes, where con¬ 
ditional sales cohtract would be in¬ 
valid as conflicting with budget law. 
—^Automatic Voting Mach Corpora¬ 
tion V. Maricopa County, 70 P.2d 447, 
50 Anz. 211, 116 A.Li.R. 320. 

Statnts authoziaing zctum by state 
of taxes erroneously paid on lands 
not subject to taxation does not ob¬ 


ligate parish to refund parish tax¬ 
es paid on such lands.—^Louisiana 
Land & Improvement Co. v Police 
Jury of Grant Parish, 101 So 241, 
156 La 849. 

Xnterest on taxes recovered back 
is not recoverable from the county 
in the absence of a statute or con¬ 
tract providing therefor —S. v 
Nez Perce County, CCA Idaho. 95 
P2d 238, denying rehearing U S v. 
Lewis County, Idaho, 95 F.2d 232, 
remanding cause, D.C., 16 F Supp 
267—^U. S V Lewis County, Idaho, C. 
C A Idaho, 95 F 2d 288, denying re¬ 
hearing 95 F 2d 286, remanding 
cause, DC, 16 F Supp 267. 

27. N.C—^Nantahala Power & Light 
Co V Clay County, 197 SB. 603, 
218 N.C 698 

28, La.—James v Arliainsas South¬ 
ern R Co, 34 So 337, 110 La 145 

Protest alter payment 
N.C—^Nantahala Power & Light Co. 
V Clay County, 197 S.E 603, 213 N. 
a 698. 

Pajrment of taxes for several years 
with notice 

Land company which for nineteen 
years paid parish taxes on land own¬ 
ed in part by state and federal gov¬ 
ernments and not subject to taxa¬ 
tion, although advised repeatedly by 
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taxing authorities that others assert¬ 
ed rights therein, is not entitled to 
recover of the parish the taxes so 
paid —Louisiana Land & Improve¬ 
ment Co V. Police Jury of Grant 
Parish, 101 So 241, 156 La. 849 

29. Mo —State v. Chicago, etc, R 
Co, 65 S.W. 989, 165 Mo 697. 

30. Ill—People ex rel. McClusky v, 
Alton & E. R. Co., 194 NB 573, 359 
Ill 440. 

La.—James v Arkansas Southern R 
Co.. 84 So. 837, 110 La. 145. 

15 C J. p 641 note 52. 

31. Fla—Getzen v Sumter County, 
103 So 104, 89 Fla. 45. 

SC—^Nettles v. Cantwell, 99 S.E 
765, 112 S O 24 
XTatnre of aetlon 

Taxpayer's action to surcharge and 
correct accounts of county treasurer 
for benefit of county Is in effect the 
same as an action by county or state 
for use of county.—Sims v. Craig, 
286 S W 867, 171 Ark. 492. 

Waiver 

Taxpayer's right to challenge va-. 
lidity of county warrants held, not 
waived—^Kum v Helm, 77 P 2d'652, 
182 Okh 260. 

32. Ky.—^Beauchamp v. Siik, 120 S 
W.2d 765. 276 Ky. 91. 
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expressly authorize taxpayers’ actions under certain 
conditions, see infra this section. To be entitled to 
sue under a statute, however, a taxpayer must bring 
his case within its terms ,^3 but where he does so 
the action is not defeated by the fact that defendant 
county officer whose threatened illegal action is 
questioned is also m some respects a state officer.®^ 

Motive of taxpayer in suing is not material®® es¬ 
pecially where he is asserting no personal right.®® 

Who may sue. Obviously, a taxpayer’s action 
cannot be maintained by one who does not show 
that he is a taxpayer.®*^ A landowner is, however, a 
taxpayer within the meaning of a statute authoriz¬ 
ing taxpayers’ actions even though his land is er¬ 
roneously assessed in the name of another.®® 

b. Sning on Behalf of County 

Generally a taxpayer may sue for the county’s benefit 


on a cause of action belonging to It when the proper 
county officials unjustifiably refuse to assert such cause 
of action. 

While It has been held that a taxpayer has no 
right in the absence of express statutory authoriza¬ 
tion to maintain a suit on behalf of the county,®® 
such as a suit to recover funds illegally disbursed 
or withdrawn from the county treasury,^® it is gen¬ 
erally held, apart from express statutory authoriza¬ 
tion, that a taxpayer may sue for the county’s bene¬ 
fit on a cause of action belonging to it when the 
proper county officials unjustifiably refuse to assert 
such cause of action Thus a taxpayer, unless he 
is estopped to do so,may sue on the county’s 
behalf for the recovery of funds illegally paid out 
or withheld from the county treasury where the 
proper county officials have unjustifiably refused to 
sue.4® In some states by virtue of express statu¬ 
tory authorization a taxpayer’s suit hes for the res- 


Unaatborised expendltureB 
A taxpayer has a clear right to 
challenge the county's authority to 
pay out public money under a void 
contract and his right to do so Is not 
dependent upon equities existing be¬ 
tween the contractor and the county 
when the latter is repudiating the 
contract—^Hillside, Securities Co v. 
Minter, 254 S.W 188. 300 Mo. 380 

33. Miss.—Weissinger v. Davis. 73 
So 617. 112 Miss. 625. 

NY—Smith V. Hedges. 150 N.T S 
899. 87 Misc 439. 

34. NY—Wilcox V. Meahl. 160 NY 
S 708. arnrmed 114 NB 396. 219 N 
Y. 270. 

36. Tex.—Couch v Zenor. Civ.App, 
48 S W 2d 811. error dismissed. 

36. Or—Wilson v. Gilliam. 222 P. 
298. 110 Or. 165. 

37. Ala—^Arledge v. Chilton County. 
185 So. 419. 237 Ala 96. 

Iowa.—^Pugh v. Polk County, 263 N. 

W 315. 220 Iowa 794 
Mont—^Holt v. Custer County, 248 P. 
811, 76 Mont 328 

38. NY—Smith v. Hedges. 160 N 
YS. 899. 87 Misc 439, aJUrmed 
164 NY.S. 867, 169 App Dlv. 116. 

36. Miss.—^Mississippi Road Supply 
Co. V Hester, 188 So 281—Ameri¬ 
can Oil Co V Interstate Whole¬ 
sale Grocers. 104 So 70, 188 Miss 
801. 

GnestlODi for legislature 
Whether taxpayers should be per¬ 
mitted to act when county ofELcers. 
Intrusted with custody of public 
funds or whose duty it is to protect 
public interests, are remiss in their 
duty, or refuse to act, is a legislative 
and not a Judicial question —Hoff¬ 
man V Davis, 100 S W 2d 94, 128 Tex 
503, affirming. Civ App., 70 S.W 2d 
687. 


40. Kan—Clark v. George, 236 P. 
643, 118 Kan. 667 

Tex.—^Hoffman v Davis, 100 S W 2d 
94, 128 Tex 603, affirming. Civ 
App , 70 S W 2d 637. 

16 C J p 643 note 93. 

Origin of debt immaterial 
Taxpayer's light to institute and 
prosecute suit for collection of debt 
alleged to be owing to county does 
not rest upon determination of how 
debt arose—^Hoffman v. Davis, su¬ 
pra. 

Statute held not to authorise aetiou 

Mont.—Gregg v. Bayers, 236 P. 337, 
73 Mont. 165. 

41. Ky—Breathitt County v. Cock¬ 
rell, 68 S W 2d 920, 260 Ky 743, 92 

AL. H 626 

Neh—Shepard v Basterling, 86 N 

W. 941, 61 Neb 882 

‘Tt has been held in quite a num¬ 
ber of Jurisdictions, and correctly so, 
in our opinion, that if a county has 
a cause of action for an injury sus¬ 
tained, which should be enforced for 
tbe protection of its citizens or tax¬ 
payers, and its governing board un- 
justifAbly refuses to assert such 
cause of action, any citizen, because 
of his indirect interest, may sue, in 
behalf of himself and others simi¬ 
larly situated, the person against 
whom the cause of action exists, and 
thereby enforce the rights of the 
county"—^Bx parte Hart, S C., 2 

S.B2d 52, 63. 

Abuse of county board’s discretion 

While the exercise of the county 
board’s discretionary power in deter¬ 
mining when suits shall be brought 
by the county cannot ordinarily be 
controlled by a taxpayer, yet where 
such power is clearly abused the 
board may be compelled to act or a 
taxpayer may institute suit —^Ex 
parte BCart, supra. 

42. Iowa.—^Blume v. Crawford 
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County, 250 NW. 783, 217 Iowa 
646, 92 A.L.R 767. 

43. Cal —Gray v. White, 43 P 2d 818, 

6 Cal App 2d 463 

Iowa —Blume v Crawford County, 
250 NW. 733, 217 Iowa 645, 92 A 
LR 767 

Ky.—Pike County v Young, 99 SW 
2d 749, 266 Ky 588. followed in 
Pike County v Stanley, 99 S W 2d 
760, 266 Ky. 594—Bell Fiscal Court 
V Helton. 79 S.W.2d 683, 258 Ky. 
219—Hoskins v. Helton, 67 S W.2d 
975, 252 Ky $16—^McKechnie v. 
Canada, 250 S.W 111, 198 Ky 807 
—Shipp V. Rodes, 246 S.W. 167, 196 
Ky. 623. 

Or.—Gosso V. Riddell, 261 P. 77, 128 
Or 57 

16 C J. p 643 note 94. 

ITnauthozized appropriation 

In taxpayer’s action to recover 
money paid out by county, recovery 
can be had only where fiscal court 
makes unauthorized appropriation, 
and not where fiscal court had au¬ 
thority to act and simply reached 
wrong conclusion as to amount to 
be allowed—Taylor, for Use and 
Benefit of Laurel County v. Scoville, 
68 S.W 2d 423, 252 Ky 809. 

Whars other remedies are avail¬ 
able, a taxpayer's action will not l>e 
to recover compensation paid to a 
county officer on the grround that his 
services are unnecessary, or that 
they are not worth the salary paid, 
or that his duties ai*e not faithfully 
performed —Taxpayers’ League of 
Bell County v. Vanbeber, 66 SW.2d 
616, 262 Ky. 282 
Void court order 

A taxpayer may institute proceed¬ 
ings to vacate an ex parte court or¬ 
der, void in Its inception, allowing a 
county official extra compensation 
where the proper county officials 
wrongfully refuse to act, notwith- 
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titution or recovery of moneys illegally paid to 
county officials,or for the recovery of moneys 
due the county generally.^® 

c. Intervening in Proceedings Affecting County 

Although a mere taxpayer has no right to Intervene 
in an action to which the county is a party, yet under 
certain circumstances, as where the proper county of¬ 
ficials fail or refuse to perform their duty, a taxpayer 
may intervene to protect a right of the county. 

Although it has been held that a mere taxpayer 
has not such an interest in litigation to which a 
county is a part^ as will entitle him to intervene in 
such litigation,^® it has also been held, sometimes 
by virtue of statutory provisions, that a taxpayer 
may intervene in a pending proceeding to protect 
a right of the county,^ 7 or to preserve rights vested 
in him as a taxpayer,where the proper county of¬ 
ficials fail or refuse to perform their duty.'*^ Also, 


under some statutes, he may intervene to prosecute 
an appeal on behalf of the county,®® or he may in¬ 
tervene in an appeal taken by the adverse party.®i 

A statute conferring on taxpayers the right to sue 
public officials under certain circumstances, howev¬ 
er, cannot be diverted from its purpose to support 
a right of intervention in an action in which the 
county is a party 

d. Suits in Eanity 

Under proper circumstances, a taxpayer may resort 
to a court of equity. 

Where there is no adequate remedy at law,®® and 
where he is not estopped,®^ a taxpayer may prop¬ 
erly resort to a court of equity to compel the resto¬ 
ration of public money illegally disbursed, with¬ 
drawn, or withheld from the county treasury;®® 


standing the payment of such order, 
and acquiescence in such order has 
been held not to estop the taxpayer 
from attacking it—^Ex parte Hart, 
S.C , 2 S E 2d 62. 

44u NT—Stetler v. McParlane, 130 
NB 591, 230 NT. 400, reversing 
168 NTS 1131,' 181 AppDiv. 957. 
15 C J P 643 note 95 
Illegality and waste 

Taxpayer, to succeed in action to 
require county attorney and assist¬ 
ants to restore to county treasurer 
payments illegally made to them for 
services, must establish illegality 
and waste—South Buffalo Terminals 
V. Grobe, 266 N.T S 119, 148 Misc 
646, 239 AppDiv. 881. 

45. Ohio—State ex rel Hostetter v 
Hunt, 9 NE2d 676, 132 Ohio St 
668, affirming 10 NB2d 166, 66 
Ohio App 120 

Selinquent taxes 

Under a statute i equiring prosecut¬ 
ing attorneys to sue for moneys due 
the county and authorizing taxpay¬ 
ers to sue on failure of the prosecut¬ 
ing attorney to do so, a taxpayer 
may sue on behalf of the county to 
collect delinquent taxes after the 
prosecuting attorney has refused to 
sue—State ex rel. Hostetter v. Hunt, 
supra 

XTuder Sflmsslssippi statutes author¬ 
izing a taxpayer to sue on behalf of 
the county, “in all cases not other¬ 
wise provided for . . the power 
extends only to suits for moneys paid' 
to an object not authorized by law, 
and not for paying out money to an 
object authorized by law in violation 
of statutory directions *’—^Mississippi 
Hoad Supply Co. v Hester, Miss, 188 
So. 281, 286 

46 . Mont.—State Bank of Outlook v 
Shendan County. 236 P. 1697, 1099, 
72 Mont. 1, citing Corpus Jlirls. 


NT.—Town of Irondequoit v Mon¬ 
roe County. 11 NTS 2d 933. 171 
Misc 125 

16 C J p 644 note 16 
Taxpayer’s Intervention in tax liti¬ 
gation between county taxing au¬ 
thority and parties subject to tax 
was held unauthorized—^Anderson v 
Essex County Board of Taxation, 4 
A.2d 392, 122 N JLaw 168 

47- Okl—Wood V. Phillips, 219 P 
646, 96 Okl 265 

Allowance of olaims against county 
A citizen and taxpayer may inter¬ 
vene as to a questioned allowance by 
county court either before, concur¬ 
rent with, or after judgrment, if ap¬ 
peal is not barred by time—^Ladd v 
Stubblefield, 111 S W2d 666, 196 Ark 
261 

Intervention in own behalf 

Under statutes directing a county 
to institute proceedings in rem to de¬ 
termine the validity of certain coun¬ 
ty bonds, a taxpayer may intervene 
in his own behalf in such proceed¬ 
ings, but a taxpayer who is not an 
attorney at law cannot represent oth¬ 
er persons whose right to appear in 
the proceedings rests on his asser¬ 
tions alone —Martin v Hidalgo Coun¬ 
ty, Tex Civ App , 271 S W. 486 
Estoppel to question intervention 
Plaintiff in suit against county 
who permitted taxpayers to inter¬ 
vene was held not estopped there¬ 
by to question regularity of court's 
order permitting intervention—State 
ex rel Fischer v. Tones, 62 S W 2d 
467, 333 Mo 197 

NonoompUance with governing stat. 
nte 

The court has no Jurisdiction to 
entertain an application of taxpayers 
to intervene where they have not 
brought themselves within the terms 
of a governing statute—State ex rel 
Fischer v. Tones, supra, 
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48- Ind.—^Metzger v. Hamp, 166 N. 
E. 582, 86 Ind App 214 

49. Ky—^Breathitt County v Cock¬ 
rell, 63 S.W2d 920, 260 Ky. 743, 
92 ALH 626 

NT—Town of Irondequoit v Mon¬ 
roe County, 11 NTS 2d 933, 171 
Misc 126 

Okl—Wood V. Phillips, 219 P 646, 
95 Okl. 266. 

Showing required 

“To warrant intervention by a tax¬ 
payer in a pending action against a 
county, it must be made to appear 
that the county attorney has failed 
or refused to represent the county, 
or is acting in collusion with the 
plaintiff, or otherwise is guilty of a 
breach of trust to the damage of 
the county and its taxpayers.”— 
State Bank of Outlook v Sheridan 
County, 230 P 1097, 1098, 72 Mont. 
1 . 

Bad faith defense 

In an action against a county the 
county board conspires with plain¬ 
tiff to aid him in procuring a judg¬ 
ment, a taxpayer has such an inter¬ 
est in the litigation as entitles him 
to intervene—Greeley v. Lyon Coun¬ 
ty, 40 Iowa 72, 

50. Pa—Bell V Allegheny County, 
24 A 209. 149 Pa 381. 

51. Pa—Horning's Case. 26 Pa Su¬ 
per 282. 

58. NT—^Town of Irondequoit v, 
Monroe County, 11 N T.S 2d 933, 
171 Misc. 126 

53. Fla—Wester v. Belote, 138 So. 
721, 103 Fla 976. 

Ill—^Hays V, Martin, 240 Ill. App. 
340. 

16 C J. p 641 note 67. 

54. Ill—^Hays V. Martin, supra, 

55- Ark.—State, for Use of Greene 
County, V McCoy, 62 S.W 2d 967, 
187 Ark. 827. 
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to annul an illegal contract^® or a resolution wrong- ? 
fully authorizing the sale of tax certificates ,57 to 
compel the application of special funds to the pur¬ 
pose for which they were authorized and raised;^* 
to charge a county officer as trustee of money paid 
to but not belonging to him;59 or to compel the 
county board to proceed according to statute and 
under some statutes taxpayers may proceed in equi¬ 
ty to review findings of the county board relative to 
the amount of existing county indebtedness.®^ 

The right of a taxpayer to resort to a court of 
equity for injunctive relief is considered infra § 296. 

e. Other Rights and Remedies 

Depending on the facts of the case, there are vari¬ 
ous remedies available to a taxpayer to protect the 
county's rights or to enforce action by the proper of¬ 
ficials. 

It has been held that a taxpayer may petition the 
county board to order a necessary assessment 
and under governing statutes he may contest claims 
before such board 

Under some statutes taxpayers are authorized to 
take an appeal from the reports of county auditors 
settling county officers’ accounts.®^ 

Certiorari, A taxpayer may prosecute a writ of 


I certiorari to review any official action of the coun¬ 
ty board tending to burden the county with a debt.®® 

Mandamus. Mandamus is a proper remedy to 
compel the levy of a county tax,®® but not an ex¬ 
clusive one where other remedies are given by stat¬ 
ute.® 7 Also mandamus may be brought by a tax¬ 
payer to compel the proper credit of special assess¬ 
ments.®® Mandamus to compel levy and assess¬ 
ment of taxes by oflScers, boards, etc., generally see 
the title Mandamus § 181 et seq, also 38 C.J. p 772 
note 96 ct seq. 

§ 287. Conditions Precedent 

In order to maintain his suit a taxpayer must comply 
With conditions precedent. Thus ordinarily a taxpayer 
may not sue on the county's behalf until he shows a 
demand on, and an unjustified refusal by, the proper 
county authorities to Institute proceedings. 

Before a taxpayer may maintain a suit relative to 
the financial or administrative affairs of the county. 
It is essential that conditions precedent to the main¬ 
tenance of his cause of action have been complied 
with.®® Ordinarily a taxpayer cannot maintain a 
suit to recover property or funds belonging to the 
county unless there has been a demand on and re¬ 
fusal by the proper county authorities to institute 
proceedings'^® and a like rule has been recognized in 


pia—^Wester v Belote, 138 So. 721,. 
103 Fla 976 

111 —Hays V. Martin, 240 Ill App, 
840 

16 C J P 642 note 86 
Dismissal for want of egiuty 

Complaint to compel county col¬ 
lector to pay funds collected to the 
treasurer was properly dismissed 
where no intentional failure to pay 
over such funds was shown—Oates 
V Haynie, 8 SW2d 466, 177 Ark, 
990 

56. Okl—Airy v Thompson, 6 P 2d 
445, 154 Okl 1 

Tex—^Holt & Co V Wheeler County, 
Civ.App, 235 SW 226, dismissed 
for want of jurisdiction 
15 C J p 642 note 81. 

57. Colo—Thompson v. Board of 
Com'rs of Mesa County, 14 P 2d 
194, 91 Colo 214. 

Tenn.—^Kennedy v Montgomery 
County, 38 SW 1075, 98 Tenn 
• 165 

15 C J p 642 note 82 

60. Wis—Quaw V Paff, 74N.W 369, 
98 Wis 586 

6a Neb—State v Saline County, 27 
N.W. 122, 19 Neb 253 

63. Statute held valid 
Ark—Beasley v Combs, 126 SW2d 
806, 197 Ark 703 

oa Ind —^Williams v Lawrence 

County, 23 NB 76, 121 Ind 239 


63- Ind—^Wayne County v. Dickin¬ 
son, 63 NB 929, 163 Ind 682 

64. Pa—^In re Annual Controller's 
Reports for Tears 1932, 1933, 1934, 
1935 and 1936, Inclusive, 6 A 2d 
201, 333 Pa 489—^Horning’s Case, 
26 Pa Super 282—^Mansel’s Appeal, 
4 PaDist 487. 

65. NJ—Lewis v Cumberland, 28 
A. 663, 66 N J Law 416. 

Prooednre 

A taxpayer claiming that an order 
of the commissioners' court levying 
tax against automobiles is absolute¬ 
ly void, pursues the proper course 
by first petitioning the commission¬ 
ers’ court to have the same set aside, 
and, failing therein, by seeking annul¬ 
ment of the order by common-law 
writ of certiorari—^Mills v. Court of 
Com’rs of Conecuh County, 85 So 
564, 204 Ala. 40. 

66. Ind — Kxiox. County v. Mont¬ 
gomery, 6 NB 915, 106 Ind 517 

16 C J. p 643 note 90 

67. Ind —Knox County v. Mont¬ 
gomery, supra 

16 C J P 643 note 91 

68. N D —State v Mikkelson, 139 N. 
W 625, 24 ND 176. 

69. Bond 

Where the furnishing of a bond is 
a condition precedent under a stat- 
I ute, such bond must comply with the 
1 essential statutory requirements. 
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N.T—^Wadsworth v Erwin, 210 N, 
TS. 122, 134 Misc 893 
Pa —^In re report of Auditors of Mon¬ 
roe County, 179 A 752. 319 Pa 63 
—^Appeal of Mayo, 172 A 848, 316 
Pa 269—In re Clarion County Au¬ 
ditors’ Report, 24 PaDist & Co 
499 

Approval of bond Issne by attorney 
general 

Where statute required county 
bonds to be submitted to attorney 
general for examination and approv¬ 
al, court would not interfere with a 
bond issue at suit of taxpayers until 
it had been submitted to the attorney 
general and his intent to approve 
had become apparent —^Miller v. 
Snolson, Tex Civ App, 126 SW2d 
504, affirmed. Com App, 129 S W 2d 
288. 

Tender of all legal taxes was not 
condition precedent to taxpayer's suit 
to restrain collection of levy for pub¬ 
lic building fund, no part of which 
was legal—Veltmann v Slator, Civ. 
App, 200 S W 639, certified ques¬ 
tions answered 2l7 S W 378, 110 Tex 
198, answers to certified questions 
conformed to. Civ App, 219 SW 
630 

70. Cal—^Hansen v. Carr, 238 P. 

1048, 73 Cal.App 611 
Ky—Stinson v. Meadors, 121 S.W2d 
929, 276 Ky 369—Pike County v. 
Young, 99 SW2d 749, 266 Ky 688, 
followed in Pike County v. Stan- 
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a taxpayer’s suit to restrain alleged illegal expendi¬ 
tures of county funds.*^^ However, where the tax¬ 
payer is suing for his individual protection and not 
on behalf of the county, such demand is unneces¬ 
sary. ^2 Also, in the absence of contrary statutory 
requirements, no demand is necessary where the 
circumstances are such as to indicate that such a 
request would be futile.'^^ 

Where the statute requires a written demand to 
be served on the proper county officials as a condi¬ 
tion precedent to the maintenance of the taxpayer’s 
suit, such demand must comply with statutory re¬ 
quirements and, while the county officials are 
entitled to a reasonable time to comply with such 
demand before suit may be brought,75 the taxpayer 
may sue immediately upon their refusal to act^® 

Consent of county officials to su%t, A taxpayer’s 
action on behalf of the county for the recovery of 
illegally expended county funds is not abatable be¬ 
cause brought without the consent of the commis¬ 


sioners’ court where the members of such court are 
necessary defendants in the action and hence unable 
to act in the matter for the county *^7 

§ 288. - Special Interest or Injury 

In the absence of statute, county taxpayers cannot 
maintain a taxpayers' suit unless they have some special 
Interest distinct from that of the pubirc requiring protec¬ 
tion. 

It is a rule that taxpayers of a county cannot 
maintain, m the absence of statute, a suit relative 
to the financial or admmistrative affairs of the 
county unless they have some special interest, dis¬ 
tinct from that of the public, requiring protection ,78 
but it is also a rule that where the unauthorized act 
complained of would result in an increase in taxa¬ 
tion, or, if prevented, would result in a saving to the 
taxpayer, those on whom the burden would fall, or 
to whom the saving would accrue, constitute a spe¬ 
cial class, with an interest distinct from that of the 
general public, and are consequently possessed of 


ley, 99 S W 2d 750, 260 Ky 694— 
W^ilhams v McWilliams, 87 SW 
2d 601, 261 Ky 279—Taylor v 
Todd, 44 SW2d 606, 241 Ky 606— 
Williams V Stallard, 213 SW 197, 
185 Ky 10. 

SC —IBhL parte Hart, 2 S El 2d 62 
Mere refasal *by county officers to 
institute proceedingrs is not sufficient 
to authorize the taxpayer’s suit on 
behalf of the county; it must ap¬ 
pear that such “public officers were, 
in the premises, chargred with the 
duty to act, by reason of which their 
refusal to sue amounted to a viola¬ 
tion or disregard of . Ctheir] 

duty”—^Ward v Buckingham, 104 S 
W2d 994, 996, 268 Ky 297 

The demand or reguest must state 
sufficient facts and data to oonvince 
the legal mind that the facts warrant 
institution of the suit—Mississippi 
Road Supply Co v Hester, Miss, 188 
So. 281. 

There Is no refusal to institute 
proceedings when the county official 
to whom the request is made ex¬ 
presses himself as willing to do so 
should such action be deemed proper 
and advisable after investigation is 
made.—^Hoffman v Davis, Tex.Civ 
App, 70 S.W2d 637, affirmed 100 S 
W2d 94, 128 Tex 603. 

71. Ala,—^Potts V. Court of Com'rs 
of Conecuh County, 82 So 560, 203 
Ala 300. 

Season for mis 

A taxpayer cannot sue to restrain 
illegal expenditures of county funds 
where no demand on, or refusal by, 
the district attorney to maintain 
such action is shown, since the tax¬ 
payer has an adequate remedy by 
complaint to the district attorney 


under a statute authorizing the lat¬ 
ter to maintain such action on behalf 
of the county—^Hansen v. Carr, 238 
P 1048, 73 CaLApp 611. 

72. Tenn—Kyle v. Cooley, 98 S.W 
2d 86, 170 Tenn 647 

73. Ky—Stinson v Meadors, 121 S 
W2d 929, 275 Ky. 369—Ward v 

^ Buckingham, 104 SW2d 994, 268 
Ky. 297—^Pike County v Young, 99 
SW2d 749, 266 Ky 688,’followed 
in Pike County v Stanley, 99 S 
W2d 760, 266 Ky 594—Williams v 
McWilliams, 87 S.W 2d 601, 261 
Ky 279—Taylor v Todd, 44 S W 
2d 606, 241 Ky 605 
Neb —Shepard v Easterling, 86 N.W 
941, 61 Neb 882 

SC—^Bx parte Hiart, 2 SB 2d 62. 
Circumstances excusing demand 
A demand is not necessary where 
it IS shown that the illegal acts on 
which the taxpayer’s suit is based 
constitute a charge against the offi¬ 
cers whose duty it is to sue or that 
they have participated In the wrong 
—Shipp V Rodes, 245 S.W. 157, 196 
Ky 523. 

74. Okl—^Dorsett v State, 289 P. 
298, 144 Okl 33 

Dentand may be served by taxpay¬ 
er or his attorney—^Dorsett v. State, 
supra 

7& Okl—^Dorsett v. State, supra. 

70. Okl—^Dorsett v State, supra. 

77- Tex —Hoffman v Davis, Civ 
App, 70 SW2d 687, affirmed 100 
S W2d 94, 128 Tex. 603. 

78w Ala—^Wilkinson v. Henry, 128 
So 362, 221 Ala 264, 70 ALR 
712 j 

Fla—^Wester v Belote, 138 So 721,1 
103 Fla 976 I 


I Ill —^Bistor V Board of Assessors of 
Cook County, 179 NE 120, 346 
Ill 362, 78 ALR 686—Cocot v 
Board of Com’rs of Cook County, 
278 IlLApp 76 

Iowa—Pugh V Polk County, 263 N 
W 816, 220 Iowa 794 

N.D—^McLane v Scofield, 191 NW. 
842, 49 ND 384. 

S.D—Clark v Beadle County, 173 N. 
W 748, 42 S D 146 

Tex—^Dodson v Marshall. Civ.App, 
118 S W 2d 621, error dismissed— 
Rushing V. Lynch, Civ.App, 22 S 
W 2d 482—^Harper v. Thompson, 
Civ App, 280 SW 861 
15 C J p 643 note 7 

Taxpayer can be heard only as to 
matters that injuriously affect him. 
Ind—Sparling v Dwenger, 60 Ind 
72 

Pa—Glover v. Philadelphia County, 
155 A 862, 804 Pa 466 

Until threatened directly with loss 
of liberty or property, a taxpayer 
cannot slay the hand of government¬ 
al officers in the discharge of official 
duty.—City of Appleton v. Bachman, 
220 NW 393, 197 Wis. 4 

Restraining Twa-innip or performance 
of contract 

Under a statute authorizing tax¬ 
payers, whose burdens as such may 
be increased by an unauthorized con¬ 
tract, to enjoin the making or carry¬ 
ing out of such contract, a suit for 
injunctive relief will not he unless 
the contract will increase the tax¬ 
payer’s burdens—City of Holton v. 
Board of Com’rs of Jackson County, 
23 P2d 606, 138 Kan. 163—Young 
V Board of Com’rs of Washington 
County, 278 P. 898, 127 Kan. 227. 
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a right to sue."^® Under a statute authorizing tax¬ 
payers in certain cases to sue public officers to pre¬ 
vent waste of, or injury to, public property or funds, 
it has been held that the taxpayer need not show 
any interest or injury peculiar to himself m order 
to maintain his suit.^o 

§ 289. Defenses 

Various matters have been held not to constitute 
defenses to a taxpayer's suit. 

Various matters have been held not to constitute 
matters of defense in a taxpayer’s action.^i Thus it 
IS sometimes held that defendant county or county 
officer is precluded from setting up the illegality of 
its, or his, own acts.82 Also in a suit by a taxpayer 
to enjoin the collection of a tax to pay bonds issued 
in excess of the amount authorized, the county 
board cannot defend on the ground that there is no 
means of determining which of the bonds are valid 
and which are not.®3 The fact that county com¬ 
missioners have agreed to sell a complete bond issue 


is immaterial, in an action to restrain the issuance 
of bonds because contrary to constitutional provi¬ 
sions. 84 

§ 2^. Limitations and Laches 

A taxpayer's action must be brought wKhIn the 
period, if any, limited therefor by statute, and it may 
be lost by laches. 

A taxpayer’s suit relative to the financial or ad¬ 
ministrative affairs of the county,85 such as a suit 
contesting the validity of county bonds,85 must be 
brought within the period of time prescribed by 
governing statutory or constitutional provisions. 

Laches^ In accordance with general rules, a tax¬ 
payer’s right to relief may be barred by laches.® 
Thus a taxpayer cannot maintain an equitable suit 
against a county or a county board after an unrea¬ 
sonable delay for a period of time during which the 
improvement in question was wholly or partially 
completed and considerable money expended,^® or 
after the warrant in question has been accepted and 


79. Mich.—Thomas v. Board of 
Sup'rs of Wayne County, 182 NW 
417, 214 Mich 72. 

Minn—Sinclair v. Board of County 
Commissioners, 23 Minn. 404, 23 
AmR. 694. 

—^Newmeyer v. Missouri & R. 
Co., 62 Mo. 81, 14 AmR 894 
Tex—Rushing v Lynch, CivApp, 
22 SW2d 482. 

Wis—^Dawley v. Callahan, 189 NW 
149, 178 Wis 1. 

15 C J. P 643 note 8. 

Small Uiterest 

The fact that the pecuniary in¬ 
terest of the taxpayer is small does 
not afCect his right to relief—^Wil¬ 
son V Gilliam, 222 P. 298, 110 Or 
165—^16 CJ. p 643 note 8 [c] 
lateareat different from that of other 
taxpayers 

Ordinarily, in the absence of stat¬ 
ute, plaintiff need not show any spe¬ 
cial injury different from that sus¬ 
tained by other taxpayers.—^Airy v. 
Thompson, 6 P.2d 446, 154 Okl. 1— 
15 C.J. p 643 note 6. 

80 . NT—Rogers v Westchester 
County, 78 NTS 1081, 77 App Div 
601—Town of Irondequoit v Mon¬ 
roe County, 11 N.Y S 2d 933, 171 
Misc 125. 

81". Or—^Word v. Klamath County, 
218 P. 927, 108 Or. 574 
Neither good faith nor legal advice 
IS defense to taxpayer's action 
against members of county board on 
account of money paid out without 
authority of law —Hiartford Accident 
& Indemnity Co v Wainscott, 19 P. 
2d 328, 41 Ariz. 439. 
failure of bidders to object 
That competitive bidders made no 
objection to award of contract to one 


not lowest bidder is no defense to 
taxpayer's suit challenging validity 
of contract.—Couch v Zenor, Tex 
Civ App , 48 S W 2d 811, error dis¬ 
missed. 

82. Iowa—Slutts V Dana, 109 N.W. 
794 

ND—State v Mikkelson, 139 NW 
625, 24 N.D 176 

83. Ky —^Daviess County Ct. v. 
Howard, 13 Bush 101. 

84. NC—^Bennett v. Rockingham 
County, 92 S.B 603, 173 N C 626 

85. Ark—^Dowell v Slaughter, 60 
SW2d 672, 186 Ark 918—Sims v 
Craig, 286 SW 867, 171 Ark 492 

Statutes held inapplicable 

(1) Statute of limitation held in¬ 
applicable to taxpayer's suit to com¬ 
pel accounting by county clerk for 
alleged illegally retained county 
funds, such suit being on behalf of 
the county and hence of a public 
nature—^Hays v. Marlin, 240 IlLApp. 
340. 

(2) Statute of limitation as to 
election contests held inapplicable to 
taxpayer’s suits not constituting 
election contests—^Phillips v. Roth- 
rock, 110 SW.2d 26, 194 Ark 946 

86. La—^McGuffle v. Police Jury of 
Catahoula Parish, 163 So 841, 183 
La 391. 

NC—Garrell v Columhus County, 2 
S E 2d 701, 215 N.C 589—Sessions 
V Columbus County, 200 S E. 418, 
214 NC 684—Jones v Alamance 
County, 194 S.B. 109, 212 NC. 

603 

Purpose of Unutatioa 

The constitutional provision impos¬ 
ing a thirty-day prescriptive period 
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on the time for questioning the va¬ 
lidity of refunding bonds issued by 
political subdivisions was devised in 
the public interest, to protect the 
fisc against uncertainty, and to pro¬ 
tect the bonds to be issued from at¬ 
tack after a reasonable time had 
been allowed taxpayers within which 
to contest validity thereof for any 
cause.—^Lapeyronnie v Police Jury of 
Parish of Jefferson, 189 So. 182, 192 
La 776. 

Statute held not Invalid 
Ark—^Dowell v. Slaughter, 50 S.W. 
2d 572, 185 Ark 918. 

87. Iowa —^Blume v Crawford 

County, 260 NW 733, 217 Iowa 
645. 92 AL.R, 767. 

N.T.—Town of Irondequoit v Mon¬ 
roe County, 11 N.TS.2d 933, 171 
Misc. 126 

Contract fully executed in good faith 
An equity court will not lightly in¬ 
terfere, at the instance of a taxpayer, 
with a contract after It has been 
fully executed in good faith with re¬ 
sultant benefit to the county where 
it IS neither malum in se nor malum 
prohibitum and is not a means of 
disgruising a corrupt scheme—Smith 
V. Baffin, 155 So 668, 796, 115 Fla. 
418 

Taxpayer held not gruilty of laches 
Ga—^Bird v Franklin, 106 S.B 834, 
161 Ga 4 

Mo—Hillside Securities Co v. Min- 
ter, 264 S.W. 188, 300 Mo 380 
Wis—^Henry v. Dolen, 203 NW. 369, 
186 Wis 622 
15 C.J. p 644 note 25 

88. S D —Clark v. Beadle County, 
178 NW. 743, 42 S D. 146. 

15 C J. p 644 note 21. 
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practically redeemed.^® Laches, however, is no bar 
to a taxpayer’s suit respecting a contract or pay¬ 
ment that is absolutely ultra vires and void;^® and 
an unreasonable delay may be a bar to a suit for one 
purpose, but not to a suit for another purpose 
Furthermore, where a taxpayer sues in a repre¬ 
sentative capacity, his individual laches will not 
bar the action 92 

§ 291. Parties 

a In general 

b. Proper and necessary parties 
a. In General 

Depending on the nature of the suit and governing 
statutesr a taxpayer's suit should be brought either In 
his own name or in the name of the county or state. 

Ordinarily a taxpayer’s suit to enjoin the unlaw¬ 
ful expenditure of county funds should be brought 
in his own name, for his own use and for the use 
of the other taxpayers of the county,93 but where 
the suit is for the recovery of funds for the benefit 
of the county it has been held that it should be 
brought in the name of the county, 9 4 or, under 
governing statutes, in the name of the state,95 al¬ 
though It has also been held that such a suit may be 
maintained by the taxpayer suing for himself and 
other taxpayers. 9 6 

The right of taxpayers to intervene in actions 
affecting the county is considered in § 286 c supra, 


and the right of the county to intervene m a tax¬ 
payer’s suit to rescind the sale of county property 
IS considered in § 320 infra. 

Amendment of defects. A misnomer or misde¬ 
scription of parties may ordinarily be corrected by 

amendment.97 

b. Proper and Necessary Parties 

Ordinarily, general rules as to proper and necessary 
parties in civil actions apply in taxpayers' suits. 

Except in so far as modified by statutory provi¬ 
sions, general rules relating to proper and neces¬ 
sary parties m civil actions generally are applicable 
in taxpayers’ actions.93 

The propriety of making the county a party to a 
taxpayer’s action has been recognized or upheld 99 
Moreover, under certain conditions the county has 
been regarded as a necessary party,^ as where the 
suit is brought to enjoin the performance of a 
county contract,9 the collection of a tax,9 the pay¬ 
ment of county funds upon the county board’s or¬ 
der,^ or the issuance, sale, and use of county bonds 5 
The county is not a necessary party, however, 
where no relief is sought against it or its presence 
IS not necessary to a complete determination of the 
controversy,® and m a taxpayer’s suit to recover 
county funds it has t^en held improper to join the 
county as a party defendant.^ 

The state has been held not to be a necessary par¬ 
ty in a taxpayer’s action to recover for the county 


89. Ark—^Watkins v Finger, 179 S 
W. 663. 120 Ark 476 

90. ND — ^Pox V Walley, 102 NW 
161, 13 ND 610 

15 C.J. p 644 note 23. 

91. Tenn—^Kennedy v Montgomery 
County, 38 S W. 1076, 98 Tenn 165 

15 C J p 644 note 24. 

92. Ohio—State ex rel Waltz v 
Oreen, 18 Ohio NP.NS, 97, af¬ 
firmed 22 Ohio CirCt.NS, 1, 29 
Ohio CirDec 636. 

93. Ind—Ransbottom v S-tate, 96 
N.E3 762, 98 NB 706, 178 Ind 80 

Statute; repiresentative oapaoity 
Under a statute authorizing a tax¬ 
payer to enjoin the county board 
from doing any unauthorized act that 
might result in the creation of a 
burden on him or the levy of a tax, 
it has been held that the taxpayer 
does not sue in any representative 
capacity, but only for the protection 
of his own interests —Meistrell v 
mils County. 91 P. 66, 76 Kan 319. 

94. Cal—Gray v White, 43 P 2d 
318, 5 CalApp.2d 463 

Treated as ordinary taxpayer's action 
Although a taxpayer brings the 
action in the name of the county, it 


should be treated as an ordinary tax¬ 
payer's suit and should not be dis¬ 
missed at the instance of the county 
board or attorney—^Holt County v 
Tomlinson, 164 N W 637, 98 Neb 
777, Ann Cas 1917A 863 

95. Okl —Gordon v. Conner, 80 P.2d 
322, 183 Okl 82 

98- Ark—State, for Use and Benefit 
of Garland County, v Jones, 100 
SW.2d 249, 193 Ark. 391 

97. Ga —^Dancer v. Shingler, 92 SB 
936, 147 Ga 82. 

CoTULty board 

In a taxpayer’s action to enjoin 
county ofiBlcials described as “board 
of county commissioners of M coun¬ 
ty," it was allowable to amend the 
description to “board of commission¬ 
ers of roads and revenues," the title 
designated by statute —Dancer v 
Shingler, supra. 

98. ni—Abbott V. Inghram, 206 Ill 
App 651 

Tex—^McCharen v. Bailey, Civ App, 
87 SW2d 284 
16 C J. p 646 note 31 
Statutory designation, of parties 
When the suit is brought under a 
statute designating the officers and 
persons who may be sued by the 

1244 


taxpayer, only those officers and per¬ 
sons who come within the statutory 
description can be made defendants 
—Rice V. Glens Palls Pub Co, 149 
NTS. 311, 86 Misc 503 
UnuLoorporated bar association is 
not a proper party—^Bx parte Hart, 
SC, 2 SB2d 52. 

99. Ill —^Hays V, Martin, 240 Ill App. 
340 

1. The county is not made a party 

by joining county commissioners and 
other county officers as parties de¬ 
fendant —Miller V Snelson, Tex Civ. 
App., 126 SW2d 604, affirmed. Com. 
App , 129 S W 2d 288 
2- Ill.—^Abbott V. Inghram, 206 Ill. 
App 551. 

3. Ky—^Anderson v Gillis, 46 SW. 
2d 508, 242 Ky 404 

4. Ill—-Abbott V. Inghram. 206 Ill. 
App. 651 

5. Tex—^Miller v Snelson, CivApp, 
126 SW2d 504, affirmed. Com App, 
129 S.W2d 288 

6. Ga—^McGinnis v McKinnon, 141 
S B. 910, 165 Ga 713. 

7. Cal—Gray v White, 43 P.2d 318, 
5 Cal App 2d 463. 
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funds or property illegally retained by a county of¬ 
ficer 8 

Certain county or other public officials have been 
r^arded as necessary parties to particular taxpay¬ 
ers' suits,9 as, for example, a suit to enjoin the pay¬ 
ment of the officer's salary.lO 

Contractors and other persons dealing with coun¬ 
ty In a suit to cancel,!! or to restrain payment un¬ 
der,!2 a contract, the person who contracted with 
the county should be made a party Also holders 
of county bonds, notes, or warrants who have an 
interest in the subject matter of the taxpayer's ac¬ 
tion and whose rights may be concluded by the 
judgment or decree therein,!3 or a representative of 


their class,!^ must ordinarily be made parties, al¬ 
though unknown or nonresident bondholders have 
been held not necessary parties.!® 

§ 292. Pleading 

General rules as to pleadings, Issues, and proof apply 
in taxpayers' actions 

The rules as to pleadings applicable in civil ac¬ 
tions in general apply in taxpayers' actions.!® 

The bill, petition, or complaint, in a taxpayer's 
suit, must not only contain the proper allegations 
as to parties,!*^ but must also set out ultimate facts 
constituting a cause of action and sufficient to war¬ 
rant the relief demanded,!® without a misjoinder of 


a Ky—Shipp V Rodes, 246 SW 
157, 196 Ky 523 

9 . US.—^Egyptian Novaculite Co v. 
Stevenson, CCA Mo , 8 F 2d 576 

IS C J p 646 note 31 [b] 

Comity judges 

In a taxpayer's suit to cancel con¬ 
tracts between the county and a 
third person, the county Judges with 
whom the contracts weie made are 
indispensable parties.—Egyptian No¬ 
vaculite Co V Stevenson, supra 
The highway coxiittKlssion. is an in¬ 
dispensable party in an action to en¬ 
join the issuance of county bonds 
to fund warrants and notes issued by 
the county for rights of way ac- 
auired under orders of the commis¬ 
sion—^Fiscal Court of Union County 
V Young, 46 SW.2d 473, 242 Ky 
335 

10. Tex—Veltmann v Slator, Civ 
App, 200 SW 639, certified ques¬ 
tions answered 217 S W 378, 110 
Tex 198, answers to certified ques¬ 
tions conformed to. Civ App, 219 S. 
W 530 

11. U S —Egyptian Novaculite Co v 
Stevenson, CCAMo, 8 F 2d 576 

12. Tex—^McCharen v Bailey, Civ 
App, 87 SW2d 284—Gibson v. 
Davis, Civ App, 236 SW 202 

15 C.J p 646 note 31 [d] 

13. Ky—^Williams v Bstill County, 
69 SW2d 683, 263 Ky 417—Ander¬ 
son v Gillis, 46 SW2d 508, 242 
Ky. 404—^Fiscal Court of Union 
County V Young, 46 SW2d 473, 
242 Ky 335 

16 C J p 646 note 31 [a] 

1^ Ky—^Williams v Bstill County, 
69 S.W2d 683, 263 Ky. 417 
Bondholders are not iLecessavy par¬ 
ties where their interests are repre¬ 
sented by trustees for bonds—Whit¬ 
ney V Hillsborough County, 127 So 
486, 99 Fla 628. 

15. Ala—Travis v First Nat. Bank, 
98 So 890, 210 Ala 620 
Tenn.—^Irwin v Bedford County, 270 
SW. 81, 161 Tenn. 402—Wallace v. 


Tipton County Court, 3 Tenn Cas 
542. 

16. Ijlberal oonstruotioa 

The matters involved being of pub¬ 
lic concern, the court will be liberal 
in Its construction of the pleadings 
—Brooks v MacLean, 144 NW 1067, 
96 Neb 16 

Taxpayers held not boTmd by 
pleadings of county board —Brown v 
Madison Policy Jury, 4 La Ann 180 

17. Ind—Eder v. Kreiter, 82 NB 
562, 40 Ind.App 542 

15 C J p 645 note 34 
Inviting others to jom 
A county taxpayer's bill, which j 
did not invite the public to join in 
the suit and did not purport to be 
in the interest of the entire public 
or of all the taxpayers who were 
willing to join in the suit, could not 
be maintained —Mississippi Road 
Supply Co V Hester, Miss, 188 So 
281. 

18. Ala—^Potts V Court of Com'rs 
of Conecuh County, 82 So 550, 203 
Ala 800 

Ark —Dowell v Slaughter, 60 S W 2d 
672, 186 Ark 918 

Ga —Turner v Johnston, 187 S E 
864, 188 Ga 176—Walker v 

Stephens, 165 SB 99, 175 Ga 405 
—^Aultman v Hodge, 104 S B 1, 160 
Ga. 370 

Ill—See Kreis v Rock Island Coun¬ 
ty, 200 Ill App 418 
Iowa —Blume v Crawford County, 
260 NW. 733, 217 Iowa 646, 92 A. 
LR. 757 

Ky—BUiott V Fiscal Court of Pike 
County, 36 S.W 2d 619, 237 Ky. 
797—Shipp V. Bradley, 276 SW 1, 
210 Ky 51—^Horning v Fiscal 

Court of Caldwell County, 218 S W. 
989, 187 Ky 87—Williams v, Stal- 
lard, 218 S.W, 197, 186 Ky. 10 
Miss—^Mississippi Road Supply Co. 

V Hester, 188 So 281 
Ohio —State ex rel Roettmger v 
City of Cincinnati, 196 NB 71, 49 
Ohio App 42 

Pa—Fleming v Adamson, 182 A 518, 
821 Pa 28. 


Tex.—Board v Texas & P. R. W. 

Co, 46 Tex. 316, 317 
16 CJ p 645 notes 33, 35 

Zsimable facts, and not mere con¬ 
clusions or general allegations, must 
be alleged 

Cal—Gray v White, 43 P 2d 318, 5 
Cal App 2d 463 

Fla—Greer v Strohmeyer, 169 So. 
861, 118 Fla 389 

Ky—^Williams v Estill County, 69 
SW2d 683, 253 Ky 417~Hoskins 
V. Helton, 67 S W 2d 976, 262 Ky. 
616—Parsons v Arnold, 31 SW2d 
928, 235 Ky 600 

NY—Wadsworth v Erwin, 210 N. 
YS 122. 124 Misc 893 

Bill, petition, or complaint held suf¬ 
ficient 

(1) In general. 

Ala—Travis v First Nat Bank, 98 
So 890, 210 Ala 620 
Fla —Crawford v Osceola County, 
78 So 984, 75 Fla 662. 

Mo—Watson v Kerr, 287 SW 337, 
816 Mo 781 

(2) In action to recover county 
funds. 

Ark—State, for Use of Gieene Coun¬ 
ty, V McCoy, 62 S W 2d 967, 187 
Ark 827 

N.C—^Weaver v. Hampton, 161 SB. 
480, 201 NC 798 

Or — Gosso V Hart, 261 P 80, 12S 
Or 67 

BUI, petition, or complaint held In- 
suflioient 

(1) In general. 

Ga.—^Wall V Humphries, 176 SB. 
477. 179 Ga 148 

ND—^McLane v Scofield, 191 N.W. 
842, 49 ND 384 

Okl —Davenport v. Snyder, 90 P 2d 
652—.Ferk v Hall. 249 P 1106, 119 
Okl 251. 

(2) In action to recover county 
funds. 

Cal—Gray v White, 48 P2d 318, 6 
Cal App 2d 463 

N.Y—^Wadsworth v. Brwin, 210 NY. 
S. 122, 124 Misc 893. 
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causes of action and where the action is brought 
under statute, facts sufficient to bring the case with¬ 
in the terms of the statute must be stated.^o Fur¬ 
thermore, the bill, petition, or complaint must allege 
facts showing a right or interest in plaintiff which 
entitles him to sue and it must also allege facts 
which show compliance with conditions on which 
his right to sue depends 22 Thus he must allege a 
demand on, and refusal to act by, the proper county 
authorities,28 or such facts as will show that a re¬ 
quest would be useless or a mere idle ceremony.24 


Plea or answer; amendments. General rules as 
to pleadings in defense,26 rephes,28 and amended 
and supplemental pleadings27 apply in taxpayers’ 
actions. 

Issues, proof, and variance. As a general rule 
the issues in a cause are confined to those raised by 
the pleadings ;28 and every material allegation of 
the bill, petition, or complaint must be proved by 
plaintiff.28 


AUeg'atloafl held sufficient to show 

(1) Illegality or lack of authority 
generally 

Anz—^Berryhill Office Equip Co. v. 

Phillips, 276 P. 4, 35 Ariz 180. 

Ky.—^Paxsons v, Arnold, 81 S W 2d 
d28, 236 Ky 600. 

(2) Creation of debt in excess of 
constitutional or statutory limit — 
Ti^avis V. First Nat Bank, 98 So. 
890, 210 Ala 620. 

(3) Other matters—^Hoskins v. 
Helton, 67 S.W2d 975, 262 Ky. 616. 
Allegations held Insuffiolent to show 

<1) Illegality or lack of authority 
in general. 

Oa—Walker v. Stephens, 166 S.E. 
99, 176 Oa 405. 

Or—^Hansen v Malheur County, 86 
P.2d 964, 160 Or. 679. 

(2) Fraud.—Sims v, Craig, 286 S 
W 867, 171 Ark. 492. 

<3) Creation of debt in excess of 
constitutional or statutory limit 
Colo—Heberer v. Board of Com’rs 
of Chaffee County, 293 P. 349, 88 
Colo 169 

Ky—^Wesley v. Tartar, 247 S.W. 368, 
197 Ky. 493. 

<4) Other matters. 

Ark.—Sims v. Craig, 286 S W. 867, 
171 Ark. 492 

Fla—^Whitney v Hillsborough Coun¬ 
ty, 127 So 486, 99 Fla 628 
Allegations held unnecessary 

In taxpayer’s suit to recover for 
Hsounty from former sheriffs com¬ 
missions for collecting county and 
state taxes, and other fees in ex¬ 
cess of yearly compensation allowed 
by law, plaintiff was not required to 
allege that there was an appointed 
person with whom sheriffs could set¬ 
tle, and that they had refused to do 
so; nor was he required to allege the 
amount of taxable property delivered 
to the sheriffs upon which they 
should make their collections —Shipp 
V Bradley, 276 SW 1, 210 Ky. 61 
Id. Or.—^Brownfield v Houser, 49 
P 843, 30 Or 684 

30. N.T—^Hicks V Eggleston, 93 N 
VS 909, 106 AppDiv 78—Wads¬ 
worth V. Erwin, 210 N Y S. 122, 
124 Misc. 893. 

16 C J. p 646 note 37 
'*Where a statute gives a right of 
action [to a taxpayer^, it is suffi¬ 


cient to allege in a petition, m an 
action under the statute, those facts 
which the statute itself sets forth 
as the circumstances under which 
an action may be maintained.**— 
Patrick V. Board of Com'rs of Has¬ 
kell County, 181 P. 611, 612, 106 Kan. 
163. 

21. N C.—^Hughes v. Teaster, 166 S. 
E 746. 203 N C. 661. 

Tex—^Dodson v. Marshall, CivApp, 
118 SW.2d 621, error dismissed— 
Hariier v Thompson, Civ.App., 280 
SW 861, 

Bill or petition held suffiolent 
Mo—^Watson v Kerr, 287 SW. 887, 
315 Mo. 781. 

Tenn—^Kyle v Cooley, 98 S W.2d 85, 
170 Tenn. 647. 

Amount of tax 

Objection that petition to restrain 
collection of tax does not state 
amount of tax that will be collected 
from complainant is met by allege^ 
tion setting out the assessed value 
of his property—Velt.ma.nn v Slator, 
CivApp, 200 S.W 539, certified ques¬ 
tions answered 217 S W. 378, 110 Tex 
198, answers to certified questions 
conformed to, CivApp, 219 S.W. 530 
Zrxeparable izouxy 

(1) An allegation of irreparable in¬ 
jury has been held essential to mam- 
tenance of a suit for injunction in 
at leaat one case—Sprunt v. Hew¬ 
lett, 182 SE 656, 208 NC. 696. 

(2) However, under some statutes, 
such allegation has been held not 
necessary —Patrick v Board of 
Com'rs of Haskell County, 181 P. 
611, 106 Kan 163 

22 . NY.—^Wadsworth v. Erwin, 210 
N Y S 122, 124 Misc 893 

Where flhug of bond is a condi¬ 
tion precedent, such filing must be 
alleged—^Wadsworth v. Erwin, su¬ 
pra. 

23. Ky—Stinson v. Meadors, 121 S 
W.2d 929, 276 Ky 369—Williams v 
Stallard, 213 S.W. 197. 185 Ky 
10 . 

Such facts must be alleged as will 
show that the refusal amounts to 
a violation or disregard of the offi¬ 
cial duty, resting upon the officers to 
whom the request is made, to con¬ 
serve the interests of the county — 
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Ward V. BuclEingham, 104 S W.2d 
984, 268 Ky. 297. 

34. Ky—Stinson v. Meadors, 121 S 
W.2d 929, 275 Ky. 859—^Williams 
V. McWilliams, 87 S.W.2d 601, 261 
Ky. 279. 

25. A general denial does not put in 
issue allegation in complaint that 
plaintiff IS a taxpayer—^Buckmaster 
V. Williams, 212 P. 977, 72 Colo. 
598. 

Admissions in pleading may entitle 
plaintiff to relief sought.—^Duggar v, 
Duggar, 100 SE 96, 149 Ga. 339. 

2a Ky—Shipp V. Bradley, 293 SW 
653, 219 Ky. 873 

Beply held suffloleiit to plead bad 
faith of fiscal court —Shipp v. Bodes, 
293 SW. 543, 219 Ky. S49 

27. Amendment to petition held 
properly allowed.—Taylor v Chat¬ 
tooga County, 163 SB, 741, 170 Ga 
607. 

Jurisdiction to entertain amendment 
Order before appearance term re¬ 
fusing to restrain illegal levy of 
county tax held not final disposition 
depriving court of jurisdiction to en¬ 
tertain amendment to petition.—Tay¬ 
lor V Chattooga County, supra. 

28. Basis of awarding contracts 
General averment of county’s 

abuse of discretion in awarding con¬ 
tracts held insufficient to raise issue 
whether contracts were awarded on 
common basis or standard of bid¬ 
ding, since commissioners had no dis¬ 
cretion on such subject,—^Fleming v 
Adamson, 182 A. 618, 321 Pa. 28. 
legality of loan. 

Taxpayer, suing to determine va¬ 
lidity of Item in county tax levy 
obviously made to pay a certain loan, 
could question legality of such loan 
and thus show that the tax was for 
an Illegal purpose—^Nashville, C & 
St Li By v. Obion County, 39 
S W 2d 747, 162 Tenn 604 

29. Cal—Gray v White, 48 P.2d 
318, 5 Cal App 2d 463. 

Iowa.—Blume v Crawford County, 
260 NW. 733, 217 Iowa 646, 92 A 
LB 767 

Ky—^Elliott v. Fiscal Court of Pike 
County, 36 SW2d 619, 237 Ky. 797. 
15 CJ p 646 note 39. 
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In taxpayers' actions general rules as to presump¬ 
tions, burden of proof, admissibility and weight and 
sufficiency of evidence apply. 

In a taxpayer’s action, as in other civil actions, 
general rules as to presumptions,®^ burden of 
proof,®^^ and admissibility of evidence,®® apply. Al¬ 
so, in accordance with general rules in civil actions, 
issues of fact must be estabhshed by a preponder¬ 
ance of the evidence.®® 


§ 294, Trial, Judgment, Review, and Costs 

a. Trial and judgment 

b. Review 

c. Costs 

a. Trial and Judgment 

In the trial of and judgmjsnt in a taxpayer's suit, 
the court should keep within its jurisdiction and the 
issues as made by the pleadings, granting only such re¬ 
lief as the pleadings and evidence warrant. 

In the trial of and m the j’udgijient in a taxpay¬ 
er’s suit, the court should keep within its jurisdic¬ 
tion and the issues as made by the pleadings,®^ and 


Xxmuatexlal xuattevs iiot In. Isoue 
need not be proved —Woodruff v 
Welton, 97 NW 1037, 70 Neb. 666— 
16 C J P 646 note 41. 

30. Iowa —^Harding v. Board of 
Sup'rs of Osceola County, 237 N.W. 
626, 213 Iowa 660 
Official acts or duties 

<1) There is a presumption that of¬ 
ficial acts or duties of county officers 
have been properly performed 
Ky—^Taylor, for Use and Benefit of 
Laurel County v. Scoville, 68 S.W. 
2d 428, 252 Ky 809. 

Pa—^Fleming v. Adamson, 182 A. 618, 
821 Pa 28 

(2) County board is presumed to 
have acted under an applicable, rath¬ 
er than an inapplicable, statute — 
Lowe V. Commissioners* Court of Val 
Verde County, TexCiv,App, 69 S.W. 
2d 163, error refused. 

81. Burden on taxpayer In genena 

Plaintiff, in a taxpayer's action, 
has the burden of sustaining material 
allegations or claims essential to au¬ 
thorize the relief demanded 
Iowa —^Harding v. Board of Sup’rs of 
Osceola County, 237 N.W. 626, 218 
Iowa 660 

Ky—Whitley County v Hermann, 92 
S W 2d 797, 263 Ky. 440 
Minn—^Keiver v Koochiching Coun¬ 
ty, 169 NW. 264, 141 Minn. 64. 
Or.—Walker v. Polk County, 223 P. 
741, 110 Or. 636. 

S.C.—Grady v. City of Greenville, 123 
SB 494, 129 S.C 89. 

Tex—Doylo v Slaughter, Civ.App, 
260 SW 1090. 

15 C J b 646 note 40. 

BxoeMdve indebtedness 

(1) A taxpayer attacking certain 
county acts on the ground that an 
indebtedness in excess of that au¬ 
thorized by law has or will result 
has the burden of proving such fact 
Ala—^Potts V. Court of Com’rs of 
Conecuh County, 82 So. 660, 203 
Ala. 800. 

Colo —^Heberer v Board of Com’rs of 
Chaffee County, 293 P 849, 88 Colo 
159. 

Ky—Williams v Bstill County, 69 
S.W.2d 683, 263 Ky. 417. 


(2) But it has been held that coun¬ 
ty officers, sought to he enjoined 
from proceeding with the construc¬ 
tion of a courthouse under a consti¬ 
tutional provision prohibiting annual 
county expenditures in excess of an¬ 
nual receipts, have the burden of 
proving that the county revenues for 
each year is sufficient to pay the 
annual payments for the construc¬ 
tion of the courthouse after indis¬ 
pensable governmental expenses have 
been deducted —Van Norman v 
Reynold, 9 SW2d 39, 177 Ark 798 
—Lake v. Tatum, 1 SW2d 664, 176 
Ark. 90 

32. Ind—^Elder v Kreiter, 82 NB 
552, 40 Ind App 542. 

EvxdeaLoe held admisslblai 

(1) In general 

Colo—Thompson v. Board of Com’rs 
of Mesa County, 14 P 2d 194, 91 
Colo 214, 

Tex —Cameron v Earnest, Civ App , 
34 SW2d 686, error dismissed— 
Caldwell v Grosser, Civ,.App, 20 
S W 2d 822, error refused. 

(2) Election ballots—Murray v 
McGehee, 249 P 700, 121 Okl. 248. 
Bvldextoe held inadmissible 

Ga—Taylor v Chattooga County, 178 
SE 298, 180 Ga 90 

33. Tex—^Doyle v Slaughter, Civ 
App, 260 SW 1090 

Evidence held sufficient 
(1) In general. 

Ark—^White v Williams, 89 SW2d 

Q97 A'rlr 4.1 

Ill—Hays V Martin, 240 Ill App. 840 
Ky—^Whitley County v Hermann, 92 
S.W 3d 797, 263 Ky. 440 
La —Town of Winnfield v. Police 
Jury of Winn Parish, 163 So 681, 
179 La 171. 

Minn—Mushel v Board of Com’rs of 
Benton County, 188 N.W 665, 152 
Minn 266 

NC—Atlantic Coast Line R Co v 
Lenoir County, 167 SB. 610, 200 N 
C. 494 

Okl—Gordon v Conner, 80 P 2d 322, 
183 Okl 82, 118 ALR 78^ 

SC — ^Ruff V Boulware, 131 SB 29, 
133 S C 420 , 

Tex.—Caldwell v Grosser, Civ App., 
20 SW.2d 822, error refused—Com- 
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missioners* Court of Henderson 
County V Burke, Civ App, 262 S. 
W 94 

(2) To show fraud and illegality. 
—^Denny v Jefferson County, 199 S 
W. 260, 272 Mo. 43$ 

(3) To support finding that there 
was no fraud or collusion—Taylor, 
for Use and Benefit of Laurel Coun¬ 
ty, V Broughton, 71 SW2d 636, 264 
Ky 265, followed in Taylor, for Use 
and Benefit of Laurel County v. 
Gaines, 72 S.W.2d 16, 264 Ky 602 

(4) To support finding that county 
revenue would pay government ex¬ 
penses and annual payments for 
courthouse—^Van Norman v. Reyn¬ 
old, 9 SW2d 39, 177 Ark. 798. 
Bvldemoe held imsiiAcleiiit 

(1) In general 

Minn.—^Keiver v Koochiching Coun¬ 
ty, 169 NW 264, 141 Minn 64 
S.C—Grady v City of Greenville, 123 
SE 494, 129 SC 89. 

(2) To Bustajn claim that funds 
were lacking for payment of serv¬ 
ices rendered to county—^Keiver v. 
Koochiching County, 169 NW 264^ 
141 Minn. 64 

Affidavit as suffioleoit evidexLce 

Where the allegation that plaintiffs 
are property taxpayers of the coun¬ 
ty IS not met by a special denial, it 

15 sufficiently proved by an affidavit 
attached to the petition —Trinity 
County Comrs Ct v. Miles, Tex Civ 
App, 187 SW. 378. 

34. Tex—State v Epperson, 42 S 
W 2d 228, 121 Tex. 80 
WVa—Roane County Court v. 

O’Bnen, 122 SB 362, 95 W.Va 32. 

16 C J P 646 note 44. 

Ordering making of new eontraot 
' tinder a statute restricting the 
power of the court to annulling, re¬ 
forming, or causing the contract in 
question to be enforced, the court 
may adjudge the contract annulled, 
but It has no power to requiie the 
county to enter into another contract. 
—^Denny v Jefferson County, 199 S. 
W 260, 272 Mo. 436 
Jurisdiction to proceed with trial 
Order before appearance term re¬ 
fusing to restrain illegal levy of 



§ 294 


COUNTIES 


20 C.J.S, 


it should grant or deny the relief asked by plaintiff 
as the pleadings and evidence warrant, or do not 
warrant, it 35 Where the suit is in equity, the eq¬ 
uity court, having taken jurisdiction, may adjudi¬ 
cate the whole controversy between the parties,3 6 

Findings. General rules as to findings apply in a 
taxpayer’s action.^*? Thus, where findings are 
made, they will be construed in connection with the 
statutes relating to the subject matter thereof ;38 
and while they should state ultimate facts, the fact 
that they are in a large part evidentiary only is not 
necessarily fatal.33 

b. Review 

General rules as to appeal and error apply In the re¬ 
view of taxpayers’ actions. 

In taxpayers’ actions general rules relating to ap¬ 
peal and error apply>® Thus, in accordance with 
general rules, the appellate tribunal may, pending 
the determination of an appeal, issue a restraining 


order to protect its jurisdiction over the subject 
matter of the appeaM^ In the determination and 
disposition of the cause on appeal the order, judg¬ 
ment, or decree will be sustained unless clearly er¬ 
roneous and, where the case permits, it may be 
disposed of as an action by the taxpayer in his indi¬ 
vidual capacity rather than in his capacity as a rep¬ 
resentative of other taxpayers ^3 

c. Costs 

Ordinarily, In the absence of statutory authority, the 
plaintiff m a taxpayers’ action is not entitled to costs. 

Some statutes authorize a reasonable allowance to 
a taxpayer plaintiff for expenses and attorney’s 
fees,44 but in the absence of statutory authority 
such items are not allowable,45 except where the 
suit has resulted in a sum of money being recovered 
and paid into the county treasury and the county 
officials have refused, on demand, to bnng the 
suit.46 


county tax held not final disposition 
depriving: court of Jurisdiction to 
proceed with trial at subsequent 
term—Taylor v Chattooga County, 
153 SB 741, 170 Ga 607. 

35 . S.C—Wilson V Cureton, 108 S 
B 789, 114 SC 465. 

15 C J p 646 note 45 
Decr^ BMurfc ocnfarai to pleadings 
and proof 

Pa —Glover v Philadelphia County, 
155 A. 862, 304 Pa 466 

Directed verdict for defeadaut 
Ga.—^Taylor v, Chattooga County, 178 
SB 298, 180 Ga 90 

Woiunut properly granted 
Ga—^Aultman v. Hodge, 104 S.E 1, 
150 Ga 370 

aKotlon to dismiss held erroneous¬ 
ly sustained where plaintiff made a 
prima facie case —Thompson v 
Board of Com’rs of Mesa County, 14 
P2d 194, 91 Colo 214. 

Operation and oonstrootlon of Judg¬ 
ment 

(1) In taxpayers’ suit to declare 
void contracts for purchase by coun¬ 
ty of voting machines, that decree 
sustaining contracts required changes 
or additions to be made to machines 
held not a determination that ma¬ 
chines did not meet specifications — 
Fleming v. Adamson, 182 A 518, 321 
Pa. 28. 

(2) Judgment restraining certain 
illegal proceedings by county board 
held not to affect subsequent legal 
proceedings by board in respect to 
the same subject matter—State v 
Newton County, 76 NB 308, 38 Ind 
App 52. 

36w Pa—^Fleming v. Adamson, 182 
A 618, 321 Pa. 28. 


Oompelliiig one def6iii.dfiai.t to pay aa^ 
other 

Where it appeared that defendant 
county’s interest was identical with 
that of the taxpayer and opposed to 
defendant seller’s interest, action of 
chancellor in treating county as 
plaintiff and decreeing that it make 
payment to seller was not error — 
Fleming v Adamson, 182 A 618, 321 
Pa 28 

37. Pindlng held not to show fraud 

Tex—Cameron v Earnest, Civ App, 
34 SW2d 685, error dismissed. 
Pmdings held authorized under the 
pleadings and evidence—^McGinnis v. 
McKinnon, 141 SB. 910, 165 Ga 713 

38. Cal—^Tehama County v. Sisson, 
92 P 64, 162 Cal 167 

39. Ind—^Eder v Kreiter, 82 NB 
552, 40 Ind App 542. 

16 C J. p 646 note 49 

40. Writ of review 

The rule that a writ of review will 
issue where the fruits of victory 
will otherwise be lost pending an 
appeal applies in taxpayers’ suits — 
State V. Morgan, 229 P. 309, 131 
Wash 146. 

Improx>er desLguatiou of partiefi 
Where taxpayers suing on behalf 
of the county prosecute their appeal 
in their individual names rather than 
in the name of the state, as required 
by statute, a motion to dismiss the 
appeal for improper designation of 
parties will be denied as not affecting 
any substantial rights of the de¬ 
fendants, and the petition will be 
regarded as amended so as to show 
that the state was the plaintiff — 
Gordon v. Conner, Okl, 80 P2d 322. 
Decree of lower oouit superseded 
Decree of court of appeals on ap¬ 
peal refusing taxpayer injunction 

1248 


and assessing costs upon taxpayer 
superseded decree of common pleas 
court allowing taxpayer injunction 
and attorney’s fees —State v Zan- 
gerle, 171 NB. 319, 34 Ohio App 336. 

41. Only parties to the litagatiou 
may petition for such relief—^Hurley 
V Buchanan, Tex Civ App, 283 S W. 
590, dismissed on motion 

42. Ga—^Dunn v O’Neill, 88 SR 
190, 144 Ga 823 

N T —Rogers v Westchester County, 
78 N.YS 1081, 77 App Div 601. 

43. Wash —Great Northern Ry v. 
Stevens County, 183 P, 66, 108 
Wash 238. 

44. Ind—Kimble v Fianklin Coun¬ 
ty, 66 NB 1023, 32 Ind.App 377. 

Talidlty 

Statute allowing attorney’s fees as 
penalty, not as costs, held valid — 
Austin V. Barrett, 16 P 2d 12, 41 
Ariz 138 

Application of statutes 

(1) Attorney’s fees awarded con¬ 
stitute a part of the costs allowed 
—State V Zangerle, 171 N.B. 319, 34 
Ohio App 335 

(2) Taxpayer who recovered Judg¬ 
ment below enjoining unlawful ex¬ 
penditure of county funds cannot re¬ 
cover attorney’s fees where defend¬ 
ant recovered in court of appeals — 
Arnold v State, 177 N E. 917, 39 Ohio 
App 479. 

45. Or—Gk>sso v. Hart, 261 P. 80, 
123 Or 67 

16 C J p 646 note 51. 

46. Ky—Boyd County v. Cisco, 36 
S W 2d 849, 237 Ky. 534. 

16 C J p 646 note 52. 

Necessity of suit to preserve rights 
of county, sufficient to justify al¬ 
lowance of attorney’s fees against 
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§ 295. Appeal from Order of County Bocurd 

In some jurisdictions taxpayers are aathorized by 
statute to appeal from orders or decisions of the county 
board or to demand that the county attorney take such 
appeal. 

Since the right to appeal from decisions of the 
county board is entirely statutory as pointed out in 
§ 95 supra, no appeal can be taken by a taxpayer 
from the county board's deasions or orders in the 
absence of statutory authorization^^ In some ju¬ 
risdictions, however, by virtue of statutory provi¬ 
sions, a taxpayer is authorized to appeal from the 
orders of the county board^^ m good faith,^9 and 
to compel the appellate court to make a final de¬ 
termination of the matter in controversy ,50 and 


Under some statutes a certain number of taxpayers 
may demand that the county attorney appeal from 
an order of the board relating to the interests or 
affairs of the county.^i 

§ 296. Injunction and Receivership 

Under proper circumstances, a taxpayer may sue to 
enjoin the illegal creation of a county debt or the illegal 
appropriation, expenditure, or disbursement of county 
funds; but discretionary powers of county authorities 
will not be controlled by the courts In the absence of 
abuse. 

It is a general rule that, where there is no ade¬ 
quate remedy at law,®^ and where he is not estop¬ 
ped or is not guilty of inequitable conduct,®® a tax- 


county held not shown —^Tulare 
County V City of Dmuba, 270 P. 

201. 205 Cal 111 

• 

47. S D —Barnum v BwingT, 220 N, 
W 136, 68 SD 47 

4a Ind—White County v Karp, 90 
Ind 236 

16 Ctr p 643 note 98 
Appeal from 

Auditor’s reports see supra § 286 e. 
Decisions of county board in gren- 
eral see supra § 95 
Right of taxpayer to appeal from al¬ 
lowance of claim see infra §§ 308-* 
312 

Under statute giving district court 
appeUaite jurlsdictioa. and general 
supervisory control over county com¬ 
missioners’ court, direct suit may he 
brought to review or set aside order 
of commissioners* court—Shivers v. 
Stovall, TexCivApp, 76 SW2d 276, 
affirmed Stovall v Shivers, 103 SW. 
2d 363, 129 Tex 266—Doyle v. 

Slaughter, Tex Civ App , 260 S W. 

1090 

Status as taxpayer 
A party has been held to he a tax¬ 
payer authorized to appeal from the 
county board’s orders where he had 
an interest in certain realty assessed 
in his name and paid the taxes there¬ 
on even though the title to the realty 
stood in the name of another—John¬ 
son V. Young, 287 P. 688, 49 Idaho 
267 

49. Neb—Gage County v George B 
King Bridge Co, 80 N.W 66, 68 
Neb. 827 

sa Ind—Gavin v. Decatur County, 
81 Ind. 480 

61, S D —Codington County v. Board 
of Com’rs of Codington County, 199 
NW 694, 47 SD 620—Lyman 

County V Lyman County Comrs., 
86 NW 597, 14 S.D 341 
Bxolnsive method of tmetLI 
Under a statute authorizing any 
aggrieved person to appeal from 
county board decisions and providing 

20aj,SL-79 


that the county attorney, upon writ¬ 
ten demand of a certain number of 
taxpayers, shall take an appeal from 
any county board action relating to 
the interests or affairs of the county 
at large or any portion thereof, two 
separate methods of appeal are pro¬ 
vided for, and, as a taxpayer is not 
regarded as an aggrieved person by 
virtue of grievances affecting alike 
all taxpayers, the exclusive meth¬ 
od of appeal by taxpayers as 
such IS by appeal under the latter 
statutory method, that is, by de¬ 
manding that the county attorney ap¬ 
peal 

Okl—Clark v Warner, 204 P 929, 
85 Okl 163 

SD—^Houser v Olmstead, 230 NW 
224, 67 SD 41—^Barnum v Ewing, 
220 NW 135, 63 S.D 47 

Discretloa. of oouuty attomey 

(1) Where the county attorney is 
petitioned to take an appeal from a 
decision of the county board it Is 
within his discretion whether or not 
he shall do so, but he cannot act ar¬ 
bitrarily—Stale V Richards, 245 N, 
W 901, 61 SD 28—Barnum v 
Ewing, 220 NW 136, 63 S D. 47. 

(2) County attorney’s refusal to 
take appeal held abuse of discre¬ 
tion—State V. Richards, supra. 

Matters appealable 

As against the contention that only 
matters of a Judicial or quasi-ju- 
dicial character are appealable, it has 
been held that an appeal will lie 
from the county board’s action in 
entering into an unauthorized con¬ 
tract and in levying an illegal tax 
in connection with such contract — 
Yankton County v Board of County 
Com’rs, 192 NW. 179, 46 S D 246, 

Necessity and amouiLt of tax 
On appeal the circuit court can¬ 
not substitute Its judgment for that 
of the board €us to the wisdom or 
necessity of making a tax levy, nor 
as to the amount thereof when with¬ 
in authorized limits—^Yknkton Coun- 
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ty V. Board of County Com’rs, 192 N. 
W. 179, 46 S.D 246 

Taxpayers not affected by resolotioiL 
County taxpayers who were not 
residents of cities within county held 
not entitled to demand appeal from 
resolution redistricting county on 
ground that the rights of such cities 
and their inhabitants had been in¬ 
fringed —State V. Richards, 245 N W 
901, 61 SD 28 

58. Ala—^Poyner v. Whiddon, 174 
So 507, 234 Ala 168 
16 C J. P 641 note 67 

Statutory remedy exclusive 

The existence of a statutory reme¬ 
dy covering the case is generally 
held to preclude a taxpayer from re¬ 
ceiving injunctive relief in matters 
pertaining to the fiscal management 
of a county 

Cal—^Hansen v Carr, 238 P 1048, 73 
Cal App 611. 

Ind—^Anderson v Croop, 167 NE. 

472, 86 Ind App. 322. 

Ky—Taxpayers’ League of Bell 
County V Vanbeber, 66 S W 2d 616, 
252 Ky 282 

Minn—^Keiver v Koochiching Coun¬ 
ty, 169 N.W. 254, 141 Mmn 64 
Okl.—^Board of Com’rs of Okmulgee 
County v Armstrong, 260 P 768, 
127 Okl 260 

SD—Clark v Beadle County, 173 N. 

W 743, 42 SD. 146 
15 CJ p 641 note 67 [a] (1) 

Nxisteuce of other remedies imma¬ 
terial 

The existence of other adequate 
remedies does not affect the tax¬ 
payer’s right to injunctive relief un¬ 
der a statute authorizing such relief 
irrespective of the existence of oth¬ 
er adequate remedies —^Patrick v. 
Board of Com’rs of Haskell County, 
181 P. 611, 105 Kan 163. 

53. Ohio —State ex , rel Waltz v. 
Green, 18 Ohio NP,N.S, 97, af¬ 
firmed 22 Ohio CirCt,N.S, 1, 29 
Ohio Cir Dec 636. 

15 C J. p 641 note 68. 
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payer may sue a county or its officers in equity to 
restrain the illegal creation of a debt to be paid by 
taxation,®^ or the wrongful and illegal appropria¬ 
tion, expenditure, or disbursement of county 
funds and this rule is substantially confirmed in 
some jurisdictions by statutes authonzmg a tax¬ 
payer’s action to prevent the waste of public 
funds 56 

More specifically, an injunction will issue, at the 
instance of a taxpayer, agamst: The creation of a 


debt in excess of the constitutional or statutory 
limit ;57 the award of a contract in an illegal man¬ 
ner,®* the entenng into®* or the performance®® of 
an illegal contract; the unauthorized waiver of con¬ 
tractual rights by the county to the prejudice of 
taxpayers ;6l the allowance of a claim not legally 
chargeable to the county ,62 the issuance®® or the 
negotiation®^ of unauthorized or illegal bonds; the 
holding of a bond issue election where the prelim¬ 
inary proceedings required by statute to authorize 
the election have not been properly taken ;66 the 


54 . Okl.—Airy v Thompson, 6 P.2d 
445., 154 Okl 1—Ward v Boajrd of 
Com*rs of Okfuskee County, 246 P. 
876, 114 Okl 246 

15 C J. p 641 note 59. 

65. Ala —Thompson v. Chilton Coun¬ 
ty, 181 So 701, 236 Ala. 142— 
Travis v. First Nat Bank, 98 So. 
890, 210 Ala 620—^Reynolds v. Col¬ 
lier, 85 So. 465. 204 Ala 38. 

Ariz.—^Prescott Courier, Inc, v. 
Moore, 274 P. 163, 35 Ariz 26. 

Ark—Phillips v Rothrock, 110 SW. 
2d 26. 194 Ark 945—^Marshall v. 
Holland, 270 S W 609, 168 Ark 449. 

Fla—^Barrow v Smith, 168 So.'818, 
119 Fla 468—^Thursby v. Stewart, 
188 So 742, 103 Fla 990 

Ill.—McAlpifee V. Dimick, 157 NB. 
236, 326 Ill 240—Cocot v Board of 
Com’rs of Cook County, 273 Ill. 
App. 75 

Md—Graf v. Hiser, 125 A 151, 144 
Md. 418. 

Mont —^Franzke v, Fergrus County, 
246 P 962, 76 Mont 160—Garry 
V. Martin, 227 P. 673, 70 Mont 
687. 

Or—Ward v Klamath County, 218 
P. 927, 108 Or. 674 

Tenn.—^Kyle v. Cooley, 98 S.W.2d 86, 
170 Tenn. 647—Nashville. C & St. 
L, Ry V Carroll County, 33 SW. 
2d 69, 161 Tenn 581, appeal dis¬ 
missed 51 S.Ct 849. 283 US. 786, 
76 L.Bd. 1414 

Tex.—Grayson County v. Harrell, 
Civ.App, 202 SW. 160, error re¬ 
fused 

Wash.—State v Morgan, 229 P. 809, 
181 Wash. 146. 

W.Va —^Haws v. County Court of 
Wayne County, 104 S.H. 119, 86 W. 
Va 660 

16 CJ p 641 note 60. 

Bnjoming acts of county boards and 
officers in general see the CJ.S ti¬ 
tle Injunctions S 110, also 82 C J 
p 260 note 78-p 261 note 2. 

Right of taxpayers to enjoin remov¬ 
al of county seat see the C.J S. ti¬ 
tle Injunctions § 110, also 82 C.J. 
p 251 notes 91-1. 

Disorstloa. of oouxt 
Granting of injunction rests in the 

sound discretion of the court.—Wil¬ 
son V. Cureton, 108 S.B. 789, 114 S. 

C. 466. 


Showing reaulred 

(1) Citizens and taxpayers, to be 
entitled to injunction against illegal 
disbursements of county funds, need 
only show status as such and that 
disbursements are illegal.—Wester v. 
Belote, 138 So 721, 103 Fla. 976. 

(2) Appropriation of excessive 
sums by county commissioners or 
fraudulent use of appropriation may 
be restrained by taxpayer, but facts 
showing sudbi abuse of power or 
fraud must be plainly charged — 
Adams V. Lott, l&O So 596, 112 Fla. 
489 

66. N.T —^Kingsley v Bowman, 58 
N.TS 426, 88 App Div. 1 
15 C.J p 641 note 61 

nratiure and constraotioiL of statates 

(1) Such statutes* are remedial in 
their nature —^Holton v Board of 
Sup’rs of Monroe County, 281 NT.S 
850, 245 App.Dlv. 144—16 CJ p 641 
note 61 [a] (1) 

(2) And they are to be liberally 
construed.—Holton v Board of 
Sup'rs of Monroe County, supra—16 
CJ p 641 note 61 W (2) 

anjoiniiig sieotioa 
Under such a statute the court, in 
a suit by a resident taxpayer, may 
enjoin the submission of a measure 
to popular vote where the measure 
would be inoperative even if adopt¬ 
ed.—^Harnett v. Sacramento County, 
285 P 445, 196 CaL 676 

XUegBllty without wajfte or lajnxy 

Under such a statute mere illegal¬ 
ity is not enough to warrant injunc¬ 
tion, and waste of or injury to pub¬ 
lic property or funds must be shown 
—^Breen v Valentine, 10 N Y S 2d 821, 
170 Misc 590, affirmed, AppDiv, 12 
N.T S 2d 240 

57. Ark—^Luter v Pulaski County 
Hospital Ass’n, 84 S W 2d 770, 182 
Ark. 1099 

Ky—Wesley v Tartar, 247 SW 353, 
197 Ky 493. 

15 aj p 641 note 62. 

58. Pa.—^Byers v. EAne, 87 PaLJ 
197. 

Tex —Omdopff v. McKee" Tex.Civ 
App., 188 SW 482. 

15 C.J. p 641 note 63. 
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59. Mioh.—Myers v. Post, 239 NW 
315, 266 Mich 156 

16 C J. p 641 note 64 
X« OR4ring ooQiLty huid to city at one 
sixth of rental received from re¬ 
sponsible lessee held restrainable as 
constructive fraud—^Myers v. Post, 
supra 

60. Ga—^Bird v. Franklin, 105 SB 
834, 161 Ga. 4. 

Mont—Stange ▼ Esval, 216 P. 807, 
67 Mont 301 

Tex—Couch v Zenor, Civ App, 48 
S W 2d 811, error dismissed—Wal¬ 
lace V Commissioners' Court of 
Madison County, Civ App, 281 S 
W 693, reversed on other grounds 
Commissioners' Court of Madison 
County V Wallace, 16 SW2d 636, 
118 Tex 279, followed m Sheffield 

V Sheppard, 39 SW2d 1111, 120 
Tex 683—^Harper v Thompson, 
Civ.App., 280 S W 861—^Holt & Co 
V. Wheeler County, Civ App, 285 
S.W. 226, dismissed for want of 
jurisdiction. 

15 C J. p 641 note 65. 

61. Fla,—^Hillsborough County v. 
Pal Mere, Inc., 135 So 626, 101 
Fla 736. 

ea. Or—White v. Multnomah Coun¬ 
ty, 10 P 484, 18 Or 817, 67 Am. 
R 20. 

15 C J. p 642 note 66 

63. Iowa —^Heurding v Board of 
Sup'rs of Osceola County, 287 N 
W 626, 218 Iowa 660—^Dee v Tama 
County, 230 NW. 337, 209 Iowa 
1341. 

Miss—^Williamson v. Warren Coun¬ 
ty. Ill So 840, 146 Miss 727 
N C —Sessions v Columbus County, 
200 S.E. 418, 214 NC 634—Palmer 

V Haywood County, 193 SB 668, 
212 NC 284. 

Or.—^Hansen v. Malheur County, 86 
P 2d 964, 160 Or 679 
Wash—Love v. King County, 44 P- 
2d 176, 181 Wash 462—Bier v. 
Clements, 167 P. 903, 98 Wash. 
310 

15 CJ p'642 note 67. 

64. Ind—Owen County v. Spangler, 
65 NB. 748, 169 Ind. 575 

6& Md —^Montgomery County v. 
Henderson, 89 A 868, 122 Md. 633. 
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retention by the county treasurer, out of taxes col¬ 
lected, of commissions not authorized by lawthe 
levy67 or the colkction®^ of an illegal tax, the or¬ 
ganization of a taxing district under an inoperative 
statute;®® the collection of a judgment obtained 
against a county by fraud and collusion with county 
officers,"^® the construction of public buildings or 
improvements in an unauthorized or illegal manner 
or at an improper place the exercise of powers 
attempted to be conferred by an unconstitutional 
statute,'^® the abuse of administrative authority 
the fraudulent and collusive sale of tax certificates 


at less than their value the illegal transfer of 
county money from one fund to another,*^® the is¬ 
suance of unauthorized or illegal orders or war¬ 
rants and the unauthorized pa 3 niient of money 
on warrants,on contracts,*^® or otherwise 

On the other hand, an injunction, on the applica¬ 
tion of a taxpayer, will not be granted where it is 
not shown that the act or transaction sought to be 
enjoined is in fact unauthorized, illegal, or other¬ 
wise unlawful,®® or where the matter complained of 
will not work any substantial legal injury to tax- 
payers,®! or where there is no substantial connec- 


es. Ill—Jones V. O’Connell, 107 N 
E. 731, 266 Ill 443. 
fft* Tex.—^Tullos V Churcli, Tex Civ 
App , 171 S W. 803 
16 C.J p 642 note 71. 

68. Ga—Taylor v. Chattooga Coun¬ 
ty, 153 SB 741, 170 Ga. 607. 

Ill—^Board of Sup'rs of McDonough 
County v Campbell, 42 Ill. 490 
Ind.—Pinney v Lamb, 64 Ind, 1 
Ky—^Ward v Adams, 81 S'W2d 674, 
268 Ky. 721 

Tenn —^Wallace v Tipton County 
Court, 3 TennCas 642. 

16 C J P 642 note 72 

KistaJce 

Where an Illegal tax is levied 
against a taxpayer as a result of the 
latter's mistake in listing his prop¬ 
erty for taxation, the taxpayer is 
entitled to restrain its collection 
without showing that the mistake 
was mutual—Gray v R J, Reynolds 
Tobacco Co., 252 SW 184, 200 Ky. 
47 

Other remedies 

Where the tax levy is illegal, the 
taxpayer may sue to restrain its col¬ 
lection even though he has also the 
remedy of paying the tax under pro¬ 
test and recovering it in a subse¬ 
quent action, such latter remedy not 
being exclusive—^Rogge v Petroleum 
County, Mont, 80 P 2d 380 
Taxpayer held not estopped to 
maintain suit because of failure to 
appear and make protest before 
board of commissioners at time pre¬ 
liminary budget was noticed for 
hearing where the board had no au¬ 
thority to levy the tax.—Rogge v. 
Petroleum County, supra. 

89. Md—Graf v Hiser, 125 A 161, 
144 Md. 418 

70, OkL—^Ashton v Murray County, 
147 P. 306, 46 Okl. 731. 

71, Neb.—^Ahem v Richardson Coun¬ 
ty, 266 NW 616, 127 Neb 669. 

Pa—Byers v Kane, 87 Pa.LJ. 197 
Tex.—^Moore v. Coffman, Civ App., 
189 SW 94, affirmed 200 SW. 
374, 109 Tex 93. 

15 C.J p 642 note 74. 

72, Tenn—^Ferguson v, Tyler, 183 S 
W. 162, ;L34 Tenn. 25. 


73, Fla —Sparkman v. County Budg¬ 
et Commission, 137 So. 809, 108 
Fla. 242. 

74, Wis—Willard v. Comstock, 17 
N.W. 401, 68 Wis 666, 46 Am.R 
657 

76. Tex —Commissioners’ Court of 
Henderson County v Burke, Civ 
App, 262 S W. 94—^Veltmann v 
Slator, Civ.App, 200 SW 639, cer¬ 
tified questions answered 217 S.W. 
878, 110 Tex 198, answers to cer¬ 
tified questions conformed to. Civ. 
App., 219 SW. 630 

76. Ark—Dobbs v Holland, 216 S 
W 709, 742, 140 Ark 898--Quinn 
V Reed, 197 S.W 16, 130 Ark 116 

Ky—Overstreet’s Bx’x v Bagles, 206 
S.W 302, 182 Ky 224 
Tex.—^Ashby v. James, Civ.App., 226 
SW. 732. 

16 C J. p 642 note 77. 

77. Ark—^Dobbs v. Holland, 216 S. 
W. 709, -742, 140 Ark. 398. 

Ga—Taylor v. Lovett, 191 SB. 113, 
184 Ga 296. 

15 C J. p 642 note 78 

78. Ala—^Poyner v, Whiddon, 174 
So 607, 234 Ala 168. 

Fla—^Wester v. Belote, 188 So 721, 
103 Fla 976 

Mo—^Hillside Securities Co. v. Min- 
ter, 264 S.W. 188, 300 Mo. 880. 
N.T.—^Beebe v Board of Sup’rs of 
Sullivan County, 19 NT.S 629, 64 
Hun 377, affirmed 37 NB. 666, 142 
N.T. 631. 

16 C J. p 642 note 79. 

79 . Ky—^Milliken v Harrod, 122 S 
W2d 148. 

Salaries 

(1) Taxpayer may enjoin the pay¬ 
ment of salaries not authorized by 
law—^Milliken v Harrod, supra—^15 
C.J p 642 note 80 [aj. 

(2) Under a constitutional provi¬ 
sion authorizing any citizen of the 
county to institute suit to protect 
the inhabitants thereof against the 
enforcement of any illegal exactions, 
a citizen and taxpayer may enjoin 
the collection of unauthorized sal¬ 
aries—^Rose V. Brickhouse, 34 S.W 
2d 472, 182 Ark. 1106. 
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80. Fla—Adams v. Lott, 150 So 696, 
112 Fla 489 

Ga—Oliver v. Harrison, 193 SB 883, 
184 Ga 876—Williams v. McIntosh 
County, 177 SB 248, 179 Ga 736— 
J. G McCrory Co. of Georgia v 
Board of Com’rs of Roads and 
Revenues of Fulton County, 170 S 
B 18, 177 Ga 242 

Ill—Stuart v. Carr. 160 NB 158, 328 
Ill. 626. 

Ind.—^Hoess v. Whitaker, 19"2 NE 
443, 207 Ind 338. 

NT—Whaley v. Monroe County, 267 
NT.S 296, 236 App Div 834 
Ohio—State ex rel. Hayden v Dona- 
hey, 21 Ohio NP,N.S, 249 
Or—^Rockhill v. Benson, 191 P. 497, 
97 Or. 176. 

Tenn.—^Darwin v. Town of Cooke¬ 
ville, 97 SW2d 838, 170 Tenn 608. 
16 C J. p 642 note 86. 

Znjunctioa against pcurtionlar acts re¬ 
fused 

(1) Collection of tax. 

Ark—^Missouri Pac R Co v. Fish, 
28 S.W 2d 333, 181 Ark. 863 
Ga—J G McCrory Co. of Georgia 
V Roard of Com’rs of Roads and 
Revenues of Fulton County, 170 S. 
B 18, 177 Ga. 242. 

Ind—^Burgett v Middlestadt, 117 N. 

B. 682, 66 ZndApp. 16 
Wis—City of Appleton v. Bachman, 
220 NW 393, 197 Wis. 4. 

(2) Issuance of bonds—Sainer v 
Thurston County, 44 P.2d 179, 181 
Wash. 662. 

(3) Payment and collection of 
county warrants—^Walker v. Ste¬ 
phens, 166 S.B. 99, 176 Ga 406. 

(4) Performance of contract 
Ark.—Stone v, Mayo, 204 SW 761, 

136 Ark 127. 

ECawaii—Ramsey v City & County 
of Honolulu, 29 Hawaii 366 
ND.—^Boettcher v McDowall, 174 N. 

W. 759, 48 N.D. 178. 

Tex.—^Harper v. Thompson, Civ.App., 
280 S.W 861. 

81. Tenn —^Darwin v. Town of 

Cookeville. 97 S W.2d 838, 170 Tenn. 
608. 

16 C.J. p 642 note 87. 

“A court of equity will refuse to 
notice injuries which are merely nom- 
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tion between the acts and the results complained 
of and, under general principles of equity, courts 
may refuse to enjoin an act or transaction mani¬ 
festly illegal where it would be more inequitable to 
grant the injunction than to refuse it,^^ or where 
the issuance of the injunction would cause serious 
public inconvenience or loss without corresponding¬ 
ly great advantage to complainant ^4 Moreover, on 
the application by a taxpayer for an injunction, 
discretionary powers of county authorities will not 
be interfered with in the absence of fraud or palpa¬ 
ble abusers Injunction will not he to compel the 
levy of a county tax.®® 

Interlocutory injunction. Under proper circum¬ 
stances an interlocutory injunction may issue in a 
taxpayer’s suit to preserve the status quo until the 


issues of fact can be determined upon final hear¬ 
ing When, however, the reasons for granting a 
preliminary injunction have ceased to exist and it 
can no longer serve any useful purpose, it will be 
dissolved ®® 

What taxpayers may sue, A taxpayer’s status as 
an elector is not material as affecting his nght to 
sue to restrain unlawful appropriations in pursuance 
of a void election law,®® but where an action to 
restrain the illegal payment of public money is 
brought under a statute restricting the right to sue 
to resident citizens and corporations paying, or lia¬ 
ble to pay, taxes plaintiff must be within one of the 
classes mentioned in the statute 

Time to sue, A taxpayer’s action is not prema¬ 
ture when the threatened acts are imminent.®^ 


inal and which have no real sub¬ 
stance.”—^Brumfield v. Brock, 142 So. 
745, 747, 169 Miss. 784. 

Beosonable probability of Injury 
It IS not a sufficient ground for 
injunction that the injurious acts 
may possibly be committed or that 
injury may possibly result from 
the acts committed, but there must 
be at least a reasonable probability 
that the injury will be done if no 
injunction is granted, and not a mere 
fear or apprehension—^Wall v. Hum¬ 
phries, 176 SE. 477, 179 Ga 148 
aa. Pla.—Givens v. Hillsborough 
County, 36 So 88, 46 Pla 602, 110 
Am SR. 104 
15 C J. p 643 note 88. 

83. KD.—^Backhaus v. Lee, 194 H. 
W. 887, 49 N.D. 821 

Void contzoot 

Even though a contract with a 
county IS wholly void, equity will 
not enjoin payment of the considers^ 
tion after full performance by the 
contractor where the subject matter 
IS within the general power of the 
county and the contract is not pro¬ 
hibited by statutory or constitutional 
provisions, where there has been no 
fraud, where full value has been ren¬ 
dered, and where the work per¬ 
formed under the contract was nec¬ 
essary and the benefits thereof have 
been accepted and are in use by the 
public.—^Backhaus v. Lee, supra 

84. Neb.—^Richardson v Kildow, 218 
N.W. 429, 1X6 Neb 648 

Pa—^Byers v. Kane, 87 Pa,L.J 197. 
Tex—Hurley v. Buchanan, CivApp, 
233 S.W. 690, dismissed on motion 

85. Ala—Clark v. Eagerton, 93 So. 
455, 207 Ala. 491—^Potts v Court of 
Com’rs of Conecuh County, 82 So. 
550, 208 Ala. 300. 


Ga—G McCrory Co of Georgia 
V. Board of Com’rs of Roads and 
Revenues of Pulton County, 170 S 
E 18, 177 Ga 242—^Walker v. Ste¬ 
phens, 166 SE 99, 176 Ga 405— 
Harrell v Smith, 101 S B 771, 149 
Ga 584 

Iowa—Pugh V Polk County, 263 N 
W 316, 220 Iowa 794 
Ohio—State v Board of Com'rs of 
Butler County, 6 Ohio App 440, 
affirmed 116 N.B 919, 96 Ohio St 
167. 

Okl—Ward v Board of Com'rs of 
Okfuskee County, 246 P 876, 114 
Okl 246 

Pa—Glover v. Philadelphia County, 
165 A 862, 304 Pa 466. 

15 C J p 642 note 86 
'An injunction to a taxpayer will 
not be granted to restrain the exer¬ 
cise of discretionary powers of coun¬ 
ty commissioners as to contracts and 
expenditures in the county, where no 
abuse of power, fraud, corruption, 
or unfair dealing is proved”—^Wester 
V Belote, 188 So 721. 727, 103 Pla 
976 

Judicial supervision of discretionary 
action in general see supra $ 61 
AmouiLt of cM)3iSlde3ratioii 

In absence of fraud, taxpayer can¬ 
not by suit to enjom call in question 
amount of consideration of contract, 
otherwise valid, entered into by board 
of supervisors —Good v Board of 
Sup’rs of Augusta County, 125 SE 
321, 140 Va 399 

80l U S.—Thompson v Allen Coun¬ 
ty, Ky, 6 set 140, 116 US. 650, 
29 LEd 472. 

87. Ga—Goodin v. McRae, 135 SE. 
911, 163 Ga 293. 

N T —^Holton V Board of Sup’rs of 
Monroe County, 281 N.Y.S. 850, 246 
App.Div. 144. 


Tex—^Veltmann v. Slator, Civ,App, 
200 S W 539, certified questions 
answered 217 SW 378, 110 Tex 
198, answers to certified questions 
conformed to. Civ App., 219 S W 
530 

Xssuaaioe held discretlottaxy 
Pla—^Wester v. Belote, 138 So 721, 
103 Fla 976 

][nterlocutozy inJiULotlon held prepeiL 
ly veftised 

Pla—Wester v Belote, supra 
Ga—Pomeroy v. Gray, 158 SB. 668, 
172 Ga 737. 

88. Pa.—Glover v. Philadelphia 
County, 155 A 862, 304 Pa 466 

89, Ill—^McAlpine v Dimick, 167 N 
E 285, 326 Ill 240 

9a Cal.—Thomas v Joplin, 112 P. 
729, 14 Cal.App. 662. 

91. NT—Wilcox V. Meahl, 114 NE 
396, 219 NT 270, affirming, 160 
N.TS 708, 172 AppDiv 263, which 
affirmed 168 N T S 1029. 

SnJoiBlxig proceedings in advance of 
tax levy 

(1) It has been held that an m- 
dividual has no right, as a taxpayer, 
either in hjs own name or on be¬ 
half of himself and the other tax¬ 
payers, to file a bill to enjoin pro¬ 
ceedings in advance of the actual 
levy of a tax—^Miller v. Grandy, 13 
Mich 640, followed in StefCes v. Mor¬ 
an, 36 N.W. 76, 68 Mich. 291. 

(2) In another jurisdiction this 
rule prevailed at one time but has 
been changed by statute so that the 
taxpayer can enjoin an unauthorized 
act which will result in a levy of a 
tax or an assessment on his proper¬ 
ty —Stevenson v. Shawnee County, 
159 P. 5. 98 Kap. 704. 
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A. PRESENTATION 


§ 297. Necessity for 

Claims against counties itiust usually be presented 
for payment to a particular officer or board before such 
claims can be enforced by action or otherwise. 

It is quite generally required by statute that 
daims and demands against counties be presented 
to a named officer or board for payment, or for 
audit and allowance, and many of these statutes 
specifically make such presentation a condition pre¬ 
cedent to enforcement of a claim or a demand by 


action or otherwise.^^ The object of these require¬ 
ments IS to prevent the revenue of a county from 
being consumed in litigation by providing that an 
opportunity to discharge the obligation, or amicably 
to adjust It, shall first be afforded to the county be¬ 
fore it can be charged with the costs of a suit.®^ 

All claims and demands against counties which 
come within the meaning of statutes requiring pres¬ 
entation must be presented In some cases such 


92. Ariz—^Mancopa County v Shar- 
nt 67 P.2d 282, 49 Anz 896 
Cal—^Union Bank & Trust Co of Lios 
Angeles v Los Angeles County, 88 
P 2d 442, 2 CaLApp 2d 600—^Woody 

V Peairs, 170 P. 660, 35 CaLApp 
553 

Pla.—^Whitehurst v Hernando Coun¬ 
ty, 1'07 So 627, 628, 91 Fla. 609, 
citing Coxpus Jliris. 

]Bifass—Rooney v Essex County, 198 
N.E 915. 292 Mass 473. 

Miss.—Jackson v Monroe County, 81 
So 787. 120 Miss 125 
Mopt—State v Major, 192 P 618, 68 
Mont 140 

•Okl—^Western Paving Co v Board 
of Com’rs of Lincoln County, 81' 
P2d 652, 183 Okl 281—^Board ofl 
Com’rs of Garvin County v Hamm, | 
53 P2d 283, 175 Okl. 443—Ingram 

V Chappell, 260 P 20, 127 Okl 136 i 
Tex—Stevens v Jim Wells County,- 

CivApp, 32 SW2d 889—Bitter v. 
Bexar County, Civ App , 266 S W 
224, reversed on other grounds. 
Com App, 11 SW2d 163 
Wash —Shaw Supply Oo v Kmg 
County, 20 P 2d 8, 172 Wash 137 
WVa—^Williams v Lincoln County 
Court, 110 SB 486, 9b WVa 67— 
Barbor v County Court of Mercer 
County, 101 SB 721, S5 WVa. 359. 
15 C<J p 646 note 53. 

PreioeiLtatioai to goveimor 
Statute, requiring submission of 
itemized statement of cost of audit¬ 
ing county’s books to governor and 
declaring latter’s decision thereon 
final, has been held to require that 
state auditor shall submit such state¬ 
ment to governor before anstituting 
proceedings against county to col- 
Ject such cost, if auditor and coun¬ 
ty board disagree as to amount 
thereof.—Craig v, Winston County, 
166 So 402, 176 Miss. 26. 
authooclty 

The board of county commission¬ 
ers rather than the coiunty clerk has 
been held to be the “propef” author¬ 
ity to whom a tax ferret should pre- 
«ent his claim for compensation with¬ 
in the meaning of a statute relating 
to the llhng of claims against coun¬ 


ties—^Ingram v. Chappell, 260 P. 20, 
127 Okl. 136 
Sooooad p3:o9eBLta.tio3L 
Cal —^Marron v. San Diego County, 
96 P, 814. 8 Cal App 244 
15 CJ. p 646 note 53 [a] 

TTiurapeoled. statute 

Statutes relating to specific claims 
against counties but not referring to 
presentation of such claims have 
been held not to repeal a prior stat¬ 
ute requiring that claims agamst 
counties be presented where the sub¬ 
sequent statutes contained nothing 
irreconcilafile with, and no provi¬ 
sions expressly repealing, the prior 
statute —Shaw Supply Co v King 
County. 20 P 2d 8, 172 Wash. 137. 
trselesB caremony 

Statute requiring claims against 
county to be presented to county 
commissioners declares rule of poli¬ 
cy which courts may not ignore, 
although fulfillment of the require¬ 
ment may constitute a useless cere¬ 
mony in particular case —Shaw Sup¬ 
ply Co V King County, 20 P.2d 8, 
172 Wash 137. 

93. Tex—Coryell County v. Pegette, 
CivApp, 68 S W.2d 1066, error dis¬ 
missed. 

W.Va —Barbor v. County Court of 
Mercer County, 101 S E. 721, 85 W, 
Va, 369 

15 C.J p 647 note 64, 

lTec« 0 Bity not zeal 

“It may be contended that a coun¬ 
ty should be given the opportunity 
to pay a claim without suit in order 
to avoid the costs and annoyance of 
litigation, but from experience and 
observation we reach the conclusion 
that it is not often the case that 
^a claimant has any desire to brmg 
"suit against the county if there is 
any possibility of gettmg the claim 
, paid voluntarily,”—Board of Com’rs 
of Rogers County v. Baxter, 241 P 
762, 766. 118 OkL 280. 

94b Ala—Shelton v. Blount County, 
81 So. 662, 202 Ala. 620. 

Anz.—^Maricopa County v Shantt, 
67 F2d 232, 49 Anz. 396—^Pinal 
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County V. Nicholas, 179 P 650, 20 
Anz 243 

Cal—Coleman v Los Angeles Coun¬ 
ty. 182 P 440, 180 Cal 714—Mello 
V Tulare County, 278 P. 465, 99 
Cal App 268 

Mass—Rooney v Essex County, 198 
NE 915, 292 Mass 473 
Mont.—State v Major, 192 P 618, 
58 Mont 140. 

Okl.—Board of Com’rs of Garvin 
County V Hamm, 53 P.2d 283, 176 
Okl 443 

Or —^Bridges v Multnomah County, 
180 P 505. 92 Or 214 
Tex.—Bitter v Bexar County, Civ. 
App, 266 SW 224, reversed on 
other grounds. Com App , 11 S W. 
2d 163 

W.Va—^Williams v. Lincoln County 
Court, 110 SB 486, 90 W.Va 67— 
Barbor v County Court of Mercer 
County, 101 S E 721, 86 W.Va. 

359 

15 C J P 647 note 56 
No right of action accrues against 
the county on claim until it Is pre¬ 
sented as required by statute — 
Kahrs v Los Angeles County, 82 P. 
2d 29, 28 Cal App 2d 46 

Claim of munidpality 

Under cash-basis law, so-called, of 
the state of Kansas, requiring all 
municipalities, such as counties, to 
pay or refinance all legal debts, it 
has been held that claims of one of 
such municipalities against another 
must be presented as required by 
the statute—City of Valley Palls v. 
Board of Com’rs of Jefferson County, 
82 P.2d 1088. 148 Kan 429 

CompensatioiL of detectives engaged 
by district attorney 
Cal—Thiel Detective Co. v Tuolum¬ 
ne County. 173 P. 1120, 37 CaLApp. 
423 

Unpaid commissions of tax ooUeotor 
Miss—Bishop V Chickasaw County, 
180 So 395, 182 Miss. 147. 

Befund of taxes 

A taxpayer’s claim for refund of 
taxes collected by a county under an, 
unconstitutional state statute was 
held to constitute such “account” 
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statutes are held generally to apply to all claims 
and demands against the county,® ^ or to both liqui¬ 
dated and unliquidated claims,®® or to both legal and 
equitable claims,®*^ or to claims for damages arising 
from torts as well as to those arising on contracts.®® 

On the other hand, claims which are not within 
the meaning of the statute need not be presented.®® 
Accordingly, it has been held that only such claims 
as call for the exercise of discretion on the part of 
the county board need be presented,^ and that rules 
requiring presentation have no application to claims 
depending for their determination on a decision of 
a clear cut question of law involving the applica¬ 


tion of statutes to a definite state of facts and leav¬ 
ing no room for the exercise of discretion.® A 
fortiori, presentation to a county board is not re¬ 
quired where statutes authorizing claims fix, or pre¬ 
scribe the manner of fixing, the amount thereof, and 
prescribe the method of collection and the manner 
by which the means for payment are to be obtain¬ 
ed.® It has been held that presentation is unneces¬ 
sary where difficult questions of law are involved 
and the examination of witnesses is necessary ^ It 
has also been held that statutes requiring presen¬ 
tation are inapplicable to, or contain express or im¬ 
plied exceptions as to, claims founded on torts,® 
hquidated claims generally,® claims against the 


aguinst the county as was contem¬ 
plated by a statute providing for 
presentation to the county board — 
Salthouse v Board of Com*rs of Mc¬ 
Pherson County, 224 P. 70, 116 Kan 
674, followed in 224 P 78, 116 Kan. 
668 

&& Cal.—^Thiel Detective Co. v 
Tuolumne County, 173 P 1120, 87 
Cal App 428 
16 C J p 648 note 56 
Clalnis by warrant holders 
Holders of purported county war¬ 
rants. in asserting claim against 
county otherwise than as holders, 
were required to present claims to 
commissioners — v/. L. Slayton & 
Co. of Toledo, Ohio, v Winston Coun¬ 
ty, CCA Ala, 24 F 2d 761, certiorari 
denied 49 S Ct. 28, 278 US 627, 73 
LEd 646. 

MaliLteiuuice of streets 

City’s statutory right against 
county to recover for maintaining 
streets used as connecting links in 
a system of county highways was a 
“claim” within a so-called “cash- 
basis law” requiring cities and coun¬ 
ties to pay or refinance all legal 
debts and fixing a date before which 
all claims against such municipali¬ 
ties must be presented —City of Val¬ 
ley Falls V Board of Com’rs of Jef¬ 
ferson County, 82 P 2d 1088, 148 Kan. 
429. 

Supplies for oouaty hospital 
Wash —Shaw Supply Co v. Eling 
County, 20 P2d 8, 172 Wash 187. 

96. Colo —^Henry v. San Miguel 
County, 92 P. 697, 41 Colo 267. 

Miss.—^Davis V Liamax County, 66 So. 
210, 107 Miss. 827. 

97 . Va —^Maryland Fidelity, etc , Co. 
V Gill, 81 SB 39, 116 Va. 86. 

981 Ala—^Roberts v Cleburne Coun¬ 
ty, 22 So 646. 116 Ala 378 
16 C.J. p 648 note 69. 

99. Tenn—^Ray v Oliphant, 1 Tenn. 
App. 219 

Bffect of lUnitatioa as to time 

Statute providmg that no claim 
against county shall be valid unless 


»presented to and filed with county 
board of commissioners during a 
specified time has been held to be 
applicable only to claims which must 
be presented to county board in first 
Instance —Salley v McCoy, 189 SB. 
196, 182 SC. 249 

1. Ariz.—^Peterson v. Rodgers, 78 P. 

2d 480, 61 Ariz 502. 

Mont—School Dist No 18 of Pon¬ 
dera County V. Pondera County, 
297 P. 498, 89 Mont 842 

8. Idaho—^Drainage Dist No. 2 of 
Ada County v. Ada County, 226 P 
290, 88 Idaho 778. 

Mont—School Dist No 18 of Pon¬ 
dera County V, Pondera County, 
297 P 498. 89 Mont 342 
Demands of school district for pro¬ 
portionate share of penalties on de¬ 
linquent taxes were held, under the 
text rule not to require presentation 
to county commissioners before 
bringing suit agfainst county — 
School Dist No 18 of Pondera Coun¬ 
ty V Pondera County, supra. 

3. Ala—Stone v State ex rel Hol¬ 
combe, 178 So. 68, 283 Ala 683— 
State ex rel Holcombe v. Stone, 
157 So. 452, 26 Ala App 226, cer¬ 
tiorari denied 157 So. 454, 229 Ala. 
367. 

Ohio—State v. Huwe, 184 NB. 456, 
103 Ohio St. 646 
16 C J. p 649 note 76 
Compensation of oflicevs 

(1) Where the liability of the 
county to an officer for his salary is 
statutory, provisions with reference 
to presentation, itemization, and ver¬ 
ification of demands are inapplicable 
Ala.—^Hasty v. Marengo County 
Bank, 86 So. 37, 204 Ala 229— 
Ward V State, 32 So 660, 17 Ala 
App 170, certiorari denied 82 So 
662, 203 Ala 806. 

Ariz.—Santa Cruz County v Mc- 
Kmght, 177 P 256, 20 Ariz 108 
Ga.—^Freeney v Pape, 194 S.B, 616, 
186 Ga 1—Culberson v. Watkins, 
119 S.B 819, 166 Ga. 186—^Rogers 
V Citizens’ Bank of Douglas, 101 
S.B. 674, 149 Ga 568. 
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(2) Items mentioned In statute re¬ 
specting allowance for officers at¬ 
tending and prosecuting condemna¬ 
tion proceedings being specific as to 
service and amount, and subject to 
approval of trial judge, did not have 
to be presented to board of revenue 
for audit and approval —State ex rel 
Holcombe v Stone, 167 So 454, 229 
Ala 367, denying certiorari 157 So 
462, 26 Ala App. 226 
Oonstmotion of memorial building 
Where a claim is based on a con¬ 
tract for the erection of a county 
memorial building executed by me¬ 
morial trustees who were expressly 
authorized and empowered to con¬ 
tract and determine the amount of 
the claim, which they did, it was 
held that statutory provision re¬ 
quiring presentation to county com¬ 
missioners was inapplicable—Board 
of Com’rs of Clark County v. A 
Bentley & Sons Co., 184 NB 441, 108 
Ohio St 448 

Support of feeble-minded 

Where a statute relating to the 
support of feeble-minded inmates of 
a state institution specifically pre¬ 
scribed the method of fixing the 
amount each county was to pay, des¬ 
ignated the officials to determine the 
same, and specified the procedure for 
presentation and payment, general 
provisions of a prior statute requir¬ 
ing presentment of claim to a coun¬ 
ty board are inapplicable.—State v. 
Huwe, 184 N.B 456, 103 Ohio St. 
546. 

4. Wis —^Kellogg V. Winnebago 

County, 42 Wis. 97. 

6. OkL—^Board of Comers of Rogers 
County V. Baxter, 241 P 732, 113 
Okl. 286, followed in Baxter v- 
Board of Com’rs of Rogers Coun¬ 
ty, 241 P. 768, 118 OkL 280. 

16 C J. p 64'8 note 60 
Injuries from defective highway 
Or,—^West V. Marion County, 188 P. 
184, 95 Or 529. 

6. Mont,—Kalman v. Treasure Coun¬ 
ty, 276 P 743, 84 Mont. 286. 

15 C.J. P 648 note 61. 
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county treasurer personally,*^ statutory penalties,® 
claims requiring as a basis for their validity that 
certain questions be first determined by a court,® 
claims already involved in, or dependent on, the 
outcome of existing litigation,a claim of a sub¬ 
contractor to enforce a mechanic’s hen against the 
courthouse,^^ judgments,^® claims requiring equita¬ 
ble relief,^® claims which have already been pre¬ 
sented and allowed,^^ county orders or warrants,^® 
notes issued by the county board,i® county bonds or 
coupons belonging thereto issued for a purpose au¬ 
thorized by law,!*^ claims which constitute a pri¬ 
mary charge on the fihe-and-forfeiture fund, and 
which do not constitute a charge against the coun- 
ty,l® charges imposed by a state on a county on al¬ 
lowance by the proper state officer,^® and claims for 
money collected for, and belonging to, the state and 
wrongfully withheld by the county.®® 

Under a statute providing that all actions against 
a county shall be commenced in a particular court. 


it has been held that an action may be filed on a 
claim against a county in such court without first 
presenting such claim to a county court under other 
provisions of the statute Under statutes requir¬ 
ing that the county auditor approve claims before 
they are presented to the commissioners’ court, it 
has been held that rejection of a claim by such 
auditor is equivalent to rejection by such court 
where there is no county auditor and that on such 
auditor’s rejection claimant may sue on his claim 
without presenting it to the commissioners’ court.®® 

§ 298. Time for Presentation 

Claims against counties must, when presentation is 
necessary, be presented within the time prescribed by 
statute. 

Under statutes requiring claims against coimties 
to be presented, the claim must usually be presented 
within twelve months or other specified time after 
accrual,®® which means that presentation must be 


Bonds or Interest coupons 

Statutory provisions referring to 
unliquidated claims, demands, and 
accounts against county do not apply 
to claims based on bonds or interest 
coupons issued by county and audit¬ 
ed and approved at time of issuance. 
—^Blalman v. Treasure County, supra 
7. Mich—Webster v. Wheeler, 78 N. 

W 667, 119 Mich, 601. 

Mmn —^Fergus Falls v. Otter Tail 
County, 93 JST.W 126, 88 Minn 346 
& Ala—^De Kalb County v Smith, 
47 Ala. 407 

9i S.C—Gamble v Clarendon Coun¬ 
ty, 198 SB 867, 188 SC 260. 
Constitutional question 

A sheriffs claim for fees withheld 
by a county under an alleged uncon¬ 
stitutional statute required deter¬ 
mination of the constitutional ques¬ 
tion by a court, in order to establish 
'the claim, and did not require pre¬ 
sentation to a county board,—Gam¬ 
ble V Clarendon County, supra. 
Bnlsance 

Where, in order to establish a 
claim for damages against a county, 
claimAut was required to prove xhat 
they arose from a situation consti¬ 
tuting a nuisance, he is not required 
to present his claim before a coun¬ 
ty body before bringing suit to en¬ 
join, the nuisance and for damages 
—^Burrows v, Texas & N O. R. Co, 
TexCiv.App., 64 S.W2d 1090, error 
dismissed. 

10. U.S —Covington County v. 

Stevens, Ala., 266 F. 328, 167 CC 
A 498. 

15 C J. p 648 note 64. 

Attoiuey’s fees 

A claim for attorney’s fees, based 
on an mjunction bond given by a 
county as oomplainant m a suit m 


which It was defeated, need not be' 
presented to the county board since 
such fees, if recoverable, were but 
an incident to litigation, begun by 
county—Covington County v Stev¬ 
ens, supra 

11. Ind —Parke County v O'Conner, 
86 Ind 531, 44 Am R 338 

12. U S —^liorsbach v. Lincoln Coun¬ 
ty, C.CNev, 94 F. 963—Vincent v. 
Lincoln County, C C Nev, 62 F. 
706 

Mich.—Curtis V Charlevoix Coun¬ 
ty, 118 NW 618, 154 Mich 646. 
Assessment not being a judgment | 
against the county must be present¬ 
ed—^Rolfe V Spybuck Dram. Dist. 
No 1, 140 S.W. 988, 101 Ark 29. 

13 . Ala—^Mobile County v Barnes- 
Creary Supply Co., 142 So 72, 226 
Ala 127. 

Utah—^Aagard v Juab County, 281 
P. 728, 75 Utah 6. 

16 C J p 648 note 67. 

Reason for xtde 

Otherwise a claimant entitled to 
equitable relief might be obliged to 
suffer a threatened injury or invasion 
of property right before he could ob¬ 
tain redress or relief.—^Mobile County 
V. Bames-Creary Supply Co, 142 So. 
72. 226 Ala. 127 

14w Neb.—Strong v Thurston Coun¬ 
ty, 120 N.W. 922, 84 Neb 86 

15 C.J p 648 note 68 

15. Ga,—Jackson Banking Co v, 
Gaston, 99 SB. 30, 149 Ga. 31 

16 C.J P 648 note 69. 

16. Nev—San Francisco First Nat 
Bank v. Nye County, 146 P. 932, 
936, 38 Nev. 123, AnnCasl917C 
1196 

15 C J. P 648 note 70. 
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17. Va—Cumberland County v. 
Randolph, 16 S B 722, 89 Va 614. 

16 C.J p 648 note 71 

18. Ala,—^Briggs V Coleman, 61 Ala, 
561. 

Wash.—State v Wheeler, 263 P 946, 
146 Wash. 513. 

Oame fimd 

Claim against game fund is not 
charge against county.—State v. 
Wheeler, supra 

19. Mich —^Auditor-Gen v Bay 
County, 64 N.W. 670, 106 Mich. 
662. 

16 C.J p 649 note 78 

20. Neb—State v Stanton County, 
161 NW 264, 100 Neb 747. 

21. Mo—^Kansas City Sanitary Co. 
V Laclede County, 269 S.W. 396, 
307 Mo. 10 

22. Tex—^Falls County v Boaeman, 
CivApp, 249 S.W. 890 

23. U.S.—^Farmers’ Loan & Trust 
Co of New York v Wilcox County, 
Ga,, DCGa, 298 F 772, affirmed, 
CC.A, 2 F2d 466. 

Ala—Jones v. Jefferson County, 89 
So 174, 206 Ala 13 
CaL—Skidmore v Alameda County, 
90 P2d 577—^Kahrs v Los Angeles 
County, 82 P.2d 29, 28 CalApp2d 
46. 

—City of Valley Falls v. Board 
of Com'rs of Jefferson County, 82 
P.2d 1088, 148 Kan. 429—Kaw Val¬ 
ley Drainage Dist of Wyandotte 
County V Board of Com'rs of 
Wyandotte County, 232 P 1066, 117 
Kan 684. 

Nev —^Lander County v Nye County, 
86 P 2d 34, rehearing denied 88 P. 
2d 678 

Okl—^Broadwell v. Board of Com'rs 
of Bryan County, 211 P. 1040, 88 
OkL 147—Hines v. Board of Com'rs 
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made within the specified time after the accrual of 
the last item of the claim or account,provided 
the interval of time between items is less than the 
statutory period 26 Under the theory that the pur¬ 
pose of statutory provisions requiring that claims 
be presented within a specified time is to insure a 


proper audit and determination of their legality, it 
has been held that a proper audit within such time 
satisfies requirements of the statute.26 A statute 
of this nature is more than one of limitation; the 
lapse of the prescribed time is an absolute bar and 
extinguishes altogether the right to present^^ or 


of Kay County, 206 P 1040, 86 
Okl 103 

S.D—Case v. Pall River County, 266 
N.W. 728. 64 S D 375. 

16 C.J p 649 note 78. 

BeasoiL for limiting time 

“Timely notice of a claim . . . 
affords an opportunity for investiga¬ 
tion as to the merits thereof, which 
the progress of time might render 
futile *'—^Kahrs v. Los Angeles Coun¬ 
ty. 82 P2d 29, 31, 28 Cal App 2d 46. 

‘‘Aooraed,” within the meamng of 
a statute relating to time for filing 
claims has been held, as applied to 
a claim for death resulting from neg¬ 
ligence of a county, to refer to the 
time of the alleged negligence or in¬ 
jury, and not time of death as a re¬ 
sult thereof,—Horner v Pierce Coun¬ 
ty, 191 P. 396, 111 Wash 386, 14 A. 
L.R. 707 

Claim filed twice 

Where a claim was first filed with¬ 
in the time permitted by statute 
after the accrual of the last item, 
the statutory requirements were held 
to be complied with sufllciently, not¬ 
withstanding a second filing of the 
same claim after the time permitted 
—Jacks V. Taylor, 166 P. 868, 34 Cal. 
App. 95. 

l?ozmal or technical account 

Under statute requiring claims 
against a county to be presented 
within a year after the last item of 
account or claim accrues, a “claim" 
Is not necessarily restricted to the 
essential requirements of a formal 
or technical account, since the words 
“account" and “claim" are both used 
in such statute —Skidmore v. Ala¬ 
meda County, Cal., 90 P 2d 577. 

General and special statute 

Particular statutory provisions re¬ 
quiring presentation within a speci¬ 
fied time control over general provi¬ 
sions—^Kahrs v Los Angeles County, 
82 P.2d 29, 28 Cal App 2d 46 

Retroactive effect of statutes 

(1) A statute requiring claims to 
be presented to a county board with¬ 
in a specified Lime has been held not 
to be retroactive so as to apply to 
claims accruing before it became ef¬ 
fective.—^Hanford v King County, 
X92 P. 1013, 112 Wash 659—Homer 
V Pierce County, 191 P. 396. Ill 
Wash. 386, 14 ALR 707 

(2) As regards claims which exist 
prior to the time the statute becomes 
effective, it has been held that the 
full statutory period following the 
taking effect of statute is available 


for the presentation and filing.—^Han¬ 
ford V. King County, supra 

Waiver 

Practice of county not to Insist on 
compliance with statutory require¬ 
ments as to time of presentment has 
been held not to constitute a waiver 
of the county’s right to insist on 
such compliance in a particular case 
—City of Lacoma v Belknap Coun¬ 
ty, 172 A 246. 86 NH. 665 

Statutory limitations held appUcahle 
to 

(1) Claim arising under express 
contract.—Skidmore v Alameda 
County. Cal, 90 P 2d 677 

(2) Claim for moneys held by the 
county belonging to another —City 
of Los Angeles v Los Angeles Coun¬ 
ty. 72 P2d 138, 9 Cal.2d 624, 113 A 
L.R 370 

(8) Claim based on services per¬ 
formed by drainage district for a 
county in removing approaches to a 
county bridge which the district 
could have compelled the county to 
remove—Kaw Valley Drainage Dist 
of Wyandotte County v. Board of 
Com’rs of Wyandotte County, 232 P 
1056, 117 Kan 634. 

(4) Claim by municipal corpora¬ 
tion—City of Los Angeles v. Los 
Angeles County, supra 

(5) Claims of sheriff for summon¬ 
ing juries—Baggett v, Barrow. 144 
S B 261, 166 Ga. 700. 

Statutory limitation held inapplica¬ 
ble to 

(1) Claim for difference between 
employees’ wages actually paid and 
those fixed by county commissioners' 
resolution—Rudnick v. Pierce Coun¬ 
ty, 64 P 2d 409, 186 Wash 289. 

<2) Bailiff’s claim for salary fixed 
by statute—MacNeiU v, Steele, 199 
SB 99, 186 Ga 792 

(3) Grantor’s claim for compensa¬ 
tion from county for land conveyed 
for county highway—^Plynn v Beav¬ 
erhead County, 170 P. 13, 64 Mont. 
309 

(4) Municipality’s claim for stat¬ 
utory share of taxes collected by 
county for public roads —City of 
Port Tampa v. Hillsborough County, 
136 So 723, 102 Fla. 968. 

(5) Sheriff’s claim for salary fixed 
by statute —Santa Cruz County v, 
McKnlght, 177 P. 266, 20 Anz. 103. 

<6> Warrants issued for the re- 
X>air and construction of public roads. 
—First Nat. Bank of Abbeville v. 
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Terry, Bnggs & Co., 83 So 170, 203 
Ala 401. 

24. Cal —City of Los Angeles v Los 
Angeles County, 72 P 2d 138, 9 Cal 
2d 624, 113 ALR. 370. 

16 C J p 649 note 79. 

Account or claim” 

Intent of legislature in adopting 
the statute has been held to guide 
the appellate court in determining 
whether items in a claim against a 
county for a share in money received 
by the county from sale of lands for 
delinquent taxes constituted an “ac¬ 
count or claim” within statute re¬ 
quiring claims to be presented with¬ 
in a year after the last item of the 
account or claim accrued—Skidmore 
V Alameda County, Cal, 90 P 2d 677. 
Separate claims or items of one 

statute requiring claims against 
a county to be presented within a 
year after the last item of account 
or claim accrues was held not to 
manifest an intention that varymg 
amounts which become due to claim¬ 
ant for the performance of specified 
services under express contract 
should be treated as separate claims, 
rather than as items of one claim. 
—Skidmore v. Alameda County, su¬ 
pra 

25. Cal —Skidmore v. Alameda 
County, supra—City of Los Ange¬ 
les V. Los Angeles County, 72 P. 
2d 138, 9 Cal.2d 624, 113 A.L.R. 
370. 

16 C.J p 649 note 80. 

26. Fla.—^Webb v. Hillsborough 
County, 175 So 874, 1258 Fla. 471. 

Paxtlctilar Olalm not barred 

Claim for value of work, labor, and 
materials rendered county in con¬ 
struction of highway for which iit- 
valid certificates of indebtedness 
were issued after audit of claim by 
board of county commissioners was 
held not barred by failure of claim¬ 
ant to present claim to board of 
county commissioners within, one 
year from time claim became due — 
Webh V- Hillsborough County,, su¬ 
pra. 

27- Ariz:—Cochise County v. Wilcox, 
127 P 768, 14 Anz. 234. 

15 C J p 649 note 81 
Ckmipared with statutes of llTtitta- 
txons 

A statute of nonclaims possesses, 
many attributes akin to statutes 
of limitations. It fixes the time 
within which claims may be pre¬ 
sented for payment and cuts off the 
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to sue,28 and under statutory provisions declaring 
that no claim against a county shall be valid unless 
presented within a specified time a claim not per¬ 
fected by presentation within the prescribed time 
shall never thereafter be valid and payable 29 Fur¬ 
thermore, It IS held that, where a claim is presented 
after the time allowed, the county board is not only 
without power to hear and to consider it but is pro¬ 
hibited absolutely by statute in some states from so 
doing 2® Likewise, a statute providing that no claim 
shall be passed on by the board unless filed with the 
clerk a certain number of days prior to the meeting 
of the board at which it is to be allowed is manda¬ 
tory, and a compliance therewith is a prerequisite to 
the jurisdiction of the board to consider and to al¬ 
low a claim against a county but it has been 
held that claimant is entitled to maintain suit where 
his claim was disallowed, although it was not filed 
m the prescribed time 22 An exception of claims 
for official salaries in a statute requiring presenta¬ 
tion of claims within a certain time does not in¬ 
clude fees.22 A claim may be presented after the 
county authorities have taken definite steps in the 


matter giving rise to the claim, although they have 
not taken the final step,24 it being permissible, in 
the absence of statutory prohibition, for a claim to 
be presented before its maturity ;25 and where a 
claim is presented within the statutory period, it is 
not barred, although the board fails to act on it un¬ 
til after the expiration of the time within which the 
claim must be presented.®® 

§ 299. What Constitutes and Formal Re¬ 
quirements 

Substantial compliance with statutes prescribing 
formal requirements for presentation of claims Is suffi¬ 
cient; under some circumstances bringing of suit against 
a county may constitute a sufficient presentation of the 
claim on which such suit is based. 

The manner in which claims against counties 
shall be presented or filed may be prescribed by 
statute,®^ and substantial compliance therewith is 
all that is required.®® 

The statutes requiring presentation contemplate 
a present legal act,®® and while a formal presenta- 


nght to claim if not so presented It 
has reference to current demands 
arising against the county in the 
usual course of business Their pur¬ 
pose IS to bring promptly to the 
attention of the county any de¬ 
mands against it while those who 
are in office and know of them are 
living and those whose duty it is 
to audit and determine their le¬ 
gality are present and can protect 
the county Such statutes are con¬ 
sistent with a sound public policy 
when county officers are chosen for 
short terms and change frequently 
It has no reference to claims based 
on bonds, contracts, or othei evi¬ 
dences of indebtedness the amount 
of which was audited and deter¬ 
mined when they were issued"— 
Webb V Hillsborough, 175 So. 874, 
878, 128 Fla 471 

dS. U.S—Farmers' Loan & Trust 
Co of New York v. Wilcox Coun¬ 
ty, CCAGa, 2 F2d 465, affirm¬ 
ing, D C , 298 F. 772 
Ga—^Newsome v Treutlen County, 
149 SE 44, 168 Ga 764—Godfrey 
V Jefferson County, 94 S E 604, 21 
GaApp 384 

Olalxn by payee of void note 
Where a note executed by a coun¬ 
ty was subsequently held to be 
void, a claim against county by 
payee of note, for its proceeds used 
by county and paid out on outstand¬ 
ing valid warrants, even if enforce¬ 
able against county, was barred when 
not presented within the time pre¬ 
scribed by statute.—Farmers'^ Loan & 
Trust Co of New York v Wilcox 
County. CCAGa, 2 F2d 466, af¬ 
firming, DC, 298 F. 772 


Disolosnre by petition 
Where in such an action the pe¬ 
tition disclosed that more than the 
time permitted by statute for pre¬ 
sentment of claims had elapsed, it 
was held that they were barred —^Ef¬ 
fingham County V Zittrouer, 146 S 
B 351, 39 Ga.App 115 

29. SC—Salley v McCoy, 189 S.E 
196, 182 S C 249 

30. Cal—^Perrin v Honeycutt, 77 P 
776, 144 Cal 87 

16 C J p 649 note 82 

31. Cal —Jacks v Taylor, 142 P 
121, 24 CalApp 667 

32. Ind—^Wabash County Comrs v 
Workman, 116 NB 83, 186 Ind 
280 

33. Ariz —Cochise County v. Wil¬ 
cox, 127 P 768, 14 Aria 234 

16 C J p 649 note 86 

34. Tex—^Bell County v Flint, Civ 
App, 91 SW 329 

35. Tex—Potter County v Boesen, 
Civ App, 191 SW 787. 

36. Va.—^Dinwiddle County v, Stu¬ 
art, 28 Gratt 626, 69 Va 626 

37. Cal —City of Los Angeles v Los 
Angeles County, 72 P2d 138, 9 
Cal 2d 624, 113 ALK 370. 

Extra olalTTi 

That a claim against a county was 
not presented as an extra claim was 
held to be immaterial and it was 
entitled to allowance in a case where 
such claim not actually intended to 
be reiected was properly a part of 
another claim with which it was 
mmgled at the time bill was present¬ 
ed and building committee of de¬ 
fendant county rejected - entire bill 
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which should have been allowed — 
Tomlinson v Ashland County, 173 N. 
W 300, 170 Wis 68. 

38. WVa—Miller v. Barbour Coun¬ 
ty Court, 180 SE 440, 116 W.Va. 

380 

Demand 

A notice of claim for personal in¬ 
juries served on the boaid of coun¬ 
ty commissioners, when othei wise 
sufficient, is not rendered insufficient 
because of an omission of a specific 
demand, prescribed by statute, which 
also provides that nothing therem 
shall be construed to prevent claim¬ 
ant from enforcing collection of a 
claim against a county by civil ac¬ 
tion —Bullock V Yakima Valley 
Tiansp Co, 184 P 641, 108 Wash. 
413, affirmed 187 P 410, 108 Wash. 
4J3 

Presentation to oonnty court 

Where contractor after county 
couit's wrongful termination of high¬ 
way contract presented to couxt 
claim in writing for work performed, 
for damages, for delay caused by 
county court, and for anticipated 
profits, and county court paid item 
fox work performed with under¬ 
standing that payment did not af¬ 
fect rights of either concerning claim 
for damages, statute prohibiting in¬ 
stitution of action against county 
court based on contract until de¬ 
mand has been presented to county 
court and has been disallowed was 
substantially complied with.—^Miller 
V Barbour County Court, 180 S.EL 
440, 116 W.Va. 380. 

39. Ga —^Butts County v. Wright, 

84 S.E 443, 143 Ga. 268—Butts 
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tion is of course sufficient,an informal or oral 
presentation may, under certain circumstances, also 
be regarded as sufficient.^! At any rate, under a 
statute making the county liable to a board of 
health for money paid out to an individual, the in¬ 
dividual may in the first instance present his claim 
directly to the county board nor is a presenta¬ 
tion rendered insufficient because made to the coun¬ 
ty auditor, the claim being subsequently presented 
to the county board by him,^® nor because the offi¬ 
cer with whom the claim is filed fails to indorse 
thereon the fact and the time of filing 

Generally, no formal pleadings are required in 
presenting a claim, and the claim is not to be judg¬ 
ed by the rules governing pleadings. According¬ 
ly, it has been held that a demurrer does not he to 
a claim presented to a county court for allowance 

While the bringing of a suit within the time lim- 
ited^7 has been held to be a sufficient presentation 
of the claim sued on,48 m accordance with prin¬ 
ciples discussed in the precedmg section of this 


Title, see supra § 298, the bringing of a suit which 
IS not commenced within the time prescribed by 
statute for presentment of claims has been held 
not to constitute the requisite presentation of a 
claim.'*® 

The fi-ling of a claim is not, of course, the equiv¬ 
alent of bringing an action against a county.60 

Mandamus. The officer whose duty it is to ac¬ 
cept a claim for filing may be compelled by mamda- 
mus to perform that duty.®! 

§ 300. - Statement 

Statements of cfafms against counties must be In 
substantial compliance with applicable statutes. 

It IS a very usual requirement that an account 
presented to a county tnbunal for allowance shall 
be Itemized, and statutes making such a requirement 
must be substantially complied with by stating in 
detail the particulars of the claim so that the ac¬ 
count may be examined and its correctness tested 


County V Wright, 71 S B. 1046, 136 
Ga 697 

40. Miss —Clay County v. Chlcka- 
aaw County. 24 So 975, 76 Miss. 
418. 

41. Tex —Coryell County v Fe- 
gette, CivApp, 68 S.W.2d 1066, er¬ 
ror dismissed 

After rejection. 

Informal or oral presentation to 
county commissioners* court of claim 
against county for damages to land 
by road improvement was held to 
be sufllcient to authorize suit there¬ 
for after such court's rejection of 
claim —Coryell County v. Fegette, 
supra 

42. Mich —^Bishop V Ottawa County, 
108 NW. 586, 140 Mich 177 

43. Iowa—Green Bay Lumber Co v, 
Thomas, 76 NW 749, 106 Iowa 420 

16 C.J, p 661 note 15 

44. Iowa.—^Escher v Carroll County, 
141 NW. 88, 169 Iowa 627 

Neb —State v. Cass County, 88 N.W 
733, 60 Neb 566 

46. Ark—^Wiegel v Pulaski Coun¬ 
ty, 82 SW 116, 61 Ark. 74. 

15 C J p 649 note 92. 

46. Ark,—^Hempstead County v 

PhUlips, 96 S W 138, 79 Ark 263— 
Wiegel V Pulaski County, 82 S.W 
116, 61 Ark 74. 

Buie Inapplioable 

The text rule has been held to be 
inapplicable where the claim is based 
on cootract and facts on which coun¬ 
ty’s habality is based were fully stat¬ 
ed—^Buron V Little River County, 
^5 S.W 49, 165 Ark. 482. 


47. Ga —^Elbert County v Threlkeld, 
94 SB 816, 21 GaApp. 668 

16 C J p 649 note 90. 

Filing and serving petiLtion 

In order that the bringing of a 
suit shall constitute a sufficient pre¬ 
sentation of a claim against a 
county, it has been held that the 
petition in such suit must be filed 
'and served within the time pre¬ 
scribed by statute for presenting 
claims 

U S —Commercial Trust Co. of Hag¬ 
erstown V Laurens County, D.C. 
Ga, 267 F 901 

Ga.—Pearson v Newton County, 47 
S E 180, 119 Ga 868—^Elbert Coun¬ 
ty V Threlkeld, 94 S B. 816, 21 Ga 
App 663 

48. Ga —^Elbert County v Threlkeld, 
supra. 

15 C J p 649 note 91 
49- Ga.—^Newsome v Treutlen Coun¬ 
ty, 149 SB 44, 168 Ga 764—God¬ 
frey V Jefferson County, 94 SB. 
604, 21 GaApp 884. 

50 . Mo—Kansas City Sanitary Co 
V Laclede County, 269 S.W. 895, 
307 Mo. 10. 

FreBeatiueii.t to county oonrt * 

Under a statute permitting one 
havmg a claim against a county to 
present his demand to a county 
court, his doing so does not consti¬ 
tute the filing of an action against 
the county, for if it did the county 
court would, contrary to the intent 
of the statute, be deprived of the 
right to pass on the claim—Kansas 
City Sanitary Co v. Laclede Coun¬ 
ty, supra 

61. Ala —Gray v. Abbott, 80 So. 846, 
180 Ala. 822. 
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52. Ala—State ex rel Sossaman v. 

Stone. 178 So 18, 236 Ala 283. 

Okl—^Ingram v Chappell, 260 P. 20, 

127 Okl 136 
15 C J p 650 note 2 

**MaLy claim” 

The phrase “any claim,” as used 
in statute prohibiting board of su¬ 
pervisors from considering any claim 
not duly itemized, mcludes claim for 
moneys held by the county belong¬ 
ing to another—City of Los Angeles 
V. Los Angeles County, 72 P,2d 138, 
9 Cal 2d 624, 118 A.LR. 870. 

"Bemaud” within the meaning of 
startutory provisions requiring that 
eaoh item of claim be specified has 
been held to refer to the “method 
of asking” for payment of the claim 
as distinguished from the use of the 
term “demand” in other provisions 
to indicate the “thing” asked for — 
Peterson v. Rodgers, 78 P2d 480, 51 
Anz. 502. 

Effect of failure to separate Items 

Failure to separate valid from in¬ 
valid items may authorize rejection 
of the entire claim—Stone v. State, 
126 So. 668, 220 Ala 437. 

Statements held sufficiently itemised 

(1) A particular claim for services 
performed m connection with en¬ 
forcement of a state prohibition law 
was held to comply with statutory 
requirements in that it set forth the 
kind of service performed, dates, and 
name of person performing —State 
V. Kanawha County Court, 100 S B. 
648, 84 W.Va. 691. 

(2) Statement in claim for labor 
performed on county road, “1 man 
and 4 up fresu/o on desert roads,” 
substantially complied with statu- 



20 C J. S. 

but such statutes require itemization only when no¬ 
tice to Itemize has been given claimant,®* and a con¬ 
stitutional requirement that claims against counties 
be Itemized is not violated by a statute imposing a 
definite charge on a county.s^ The statement of a 
claim presented need not allege all the steps which 
the law requires to be taken to render the county 
liable,65 but enough must be alleged to show that 
the county is liable for the demand.®* It should be 
in writing,®^ should show who makes the demand,®* 
and should set forth the nature of the claim,®* its 
legality,®® its amount,«i and the facts on which it 
IS based,®* with sufficient clearness to enable the 
board whose duty it is to pass on it to investigate 
the facts involved and reach an intelligent deci- 
sion.®3 


§ 301 

Amendment, The board may, and should, on 
proper application, permit an amendment of a claim 
which IS not suflSciently full in details 

§ 301. -Verification and Proof 

Statutes relating to the verificatton and proof of 
claims against counties must be complied with. 

The statutes in a number of jurisdictions require 
that the claim shall be verified before presentation 
for allowance®® by the claimant or someone having 
personal knowledge of the facts ®® Such statutes as 
to verification, in cases where they are applicable,®*^ 
have been held to impose a jurisdictional and man¬ 
datory requirement®® in the sense that there must 
be at least a substantial compliance therewith.®® 


COTJNTIES 


tory requirements—^Imperial County 
V Adams, 3 Pfid 963, 117 Cal.App 
220 

Statement held not snfioleiitly item¬ 
ised 

Claim for a stated sum as ^'actual 
and exemplary damagres** for an al- 
lesred libelous suit—Covington Coun¬ 
ty, V Stevens, Ala, 26$ P. 828, 167 
CC.A, 493. 

Statute inapplicable 
Statutory provisions requiring 
Itemization of claims have been 
held not to apply to a claim against 
a county founded on an express con¬ 
tract for payment of fixed sum as 
compensation for services which 
have actually been rendered—^In re 
Board of Comers of Cook County, 177 
NW 1013, 146 Minn. 103 

53. Cal.—Colusa County v Welch, 
55 P. 243, 122 Cal 428 

54. ND.—State v. Lewis, 119 NW. 
1087, 18 N.D 126 

55. Ind—Orange County v Hitter, 
90 Ind 362—Blackford County v 
Shrader, 36 Ind 87. 

Be. Ind,—Orange County v Hon, 87 
Ind. 866 

57. Iowa—^Bscher v Carroll County, 
126 NW. 810, 146 Iowa 788. 

16 C.J p 650 note 95. 

5a Ga—Troup County v. Boddie, 81 
S.B 876, 14 GaApp. 484 

59. Ala—State ex rel. Sossaman v. 
Stone, 178 So 18. 285 Ala. 233 

16 C J p 660 note 97. 

Object of statute 

The object of a particular stat¬ 
ute specifying the Items which a 
statement of claim against a county 
should contain has been held to be 
that of giving the appropriate coun¬ 
ty board general information as to 
the character of the claims in ques¬ 
tion—Imperial County v Adams, 8 
P2d 963, 117 CalApp 220. 

60. Anz—^Austin v Barrett. 16 P.2d 
12, 41 Ariz. 188. 


Okl—Ingram v. Chappell, 260 P. 20, 
127 Okl. 186. 

Pacts 

Pacts necessary to show the le¬ 
gality of the claim must be set forth 
under the requirements of particular 
statutory provisions.—^Ingram v. 
Chappell, supra. 

Statute 

To establish legal claim against 
county, as for offloers* expenses in 
performing duties, claimant must 
show statute affirmatively authoriz¬ 
ing claim directly or by reasonable 
implication —Austin v. Barrett, 16 
P2d 12. 41 Anz. 138 

61. Ga.—^Troup County v Boddie, 
81 SB 376, 14 GaApp 434 
Iowa—^Dale v Webster County, 41 
N.W. 1, 76 Iowa 370 
16 C J p 650 note 98. 

68. Okl —^Ingram v. Chappell, 260 
P. 20, 127 Okl 135 
16 C J p 650 note 99 

ee. Ga.—Troup County v. Boddie, 
81 SB 376, 14 GaApp 434. 

16 C J. p 650 note 1. 

64. NY —People v. Wayne County, 
9 NY St. 437, 46 Hun 62—People 
V Herkimer County, 3 How Pr.,N 
S, 241. 

Okl—^Ingram v. Chappell, 260 P. 
20, 127 Okl 135. 

16 C J p 650 note 5 
"Any olaim” 

The phrase “any claim," as used 
in statute prohibiting board of super¬ 
visor s from considering’ any claim 
not duly verified, includes claim for 
moneys held by the county belonging 
to another.—City of Los Angeles v. 
Los Angeles County, 72 P.2d 188, 9 
Cal 2d 624, 118 A,L R. 870. 

Statute inapplicable 

Statutory requirements as to veri¬ 
fication of claims have no application 
to the orders of a county court 
equivalent to an allowance of the 
claim and direct the manner of pay¬ 
ment—^West Twelfth St. Hoad Imp. 
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List No. 80 V. Kinstley, 63 S.W. 
2d 980, 188 Ark 77 

Ala —Schroeder v Colbert Coun¬ 
ty, 66 Ala 137 
16 C.J p 650 note 6. 

67. Ark—Saline County v. Kinkead, 
106 SW. 681, 84 Ark 329. 

Colo—^Hinsdale County v Crump, 70 
P 169, 18 ColoApp 69 
16 C J. p 650 note 7. 

68. Wis—^Maynard v De Vries. 272 
N.W. 27, 224 Wis 224 

15 C J p 661 note 8. 

Gonditibii, precedent to suit 
Piling of verified claim may con¬ 
stitute condition precedent to ‘exist¬ 
ence of cause of action against coun¬ 
ty—^Maynard v De Vries, 272 N.W 
27, 224 Wis 224 

69. Ark—^National Supply Co v. 
Izard County, 81 SW2d 842, 190 
Ark 744—^Woodruff County v. 
Hoad Improvement Diet. No. 14, 
262 S.W. 994, 166 Ark 101 

Okl—State, for Use and Benefit of 
First State Bank of Wister, v 
Board of Com>s of Le Flore Coun¬ 
ty, 60 P2d 788, 791, 177 Okl 470, 
quoting Corpus Olins. 

15 CJ p 661 note 9. 

Cure of defects 

(1) Insufficiency of form of cer¬ 
tification and verification of claim 
for county attorney's salary and of¬ 
fice expenses was held to be cured 
by proof showing payments were 
within appropriation and for pur¬ 
poses specified therein—South Buffa¬ 
lo Terminals v Grobe, 266 NTS. 
119, 148 Misc 646, 239 App Div. 881. 

(2) Where a claim was not sup¬ 
ported by affidavit, and there was 
not annexed to the claim a certifi¬ 
cate of specified county officers, as 
required by statute, it was held that 
these omissions constituted mere ir¬ 
regularities of procedure and were 
cured by action of a county board in 
allowmg the claim—Sittig v. Haney, 
200 P. 824, 68 Cal.App. 709. 
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Where this view prevails the county itself may not 
be permitted to waive the statutory requirements as 
to verification.^® However, there exist cases to the 
effect that the failure properly to verify a claim 
against a county is not a jurisdictional defect, 
and that mere failure to verify a claim as required 
by statute, especially where such failure is uninten¬ 
tional may not warrant a rejection of such claim. 
Moreover, where the county board has without 
fraud or other omissions substantially affecting the 
right of the county and in substantial compliance 
with other requirements of law allowed a claim, the 
county may not, under the more liberal view, be 
permitted in after years to defeat such allowance 


on the ground of some trifling error in the verifi¬ 
cation of the claim.73 Further, on appeal from a 
county board, claimant's failure to file a specific 
affidavit as required by statute may not deprive the 
appellate court of its jurisdiction to enter a judg¬ 
ment in favor of claimant.*^^ In accordance with 
the more liberal view, it has been held that the 
county may by its conduct waive its right to insist 
on compliance with statutory provisions requiring 
verification,'^® 

Amendment, The board may, and should, on 
proper application, permit an amendment to cure an 
insufficient verification.*^® 


B. AUDIT, ALLOWANCE, PAYMENT, AND ASSIGNMENT 


§ 302. Necessity for Audit and Allowance 

Audit and allowance of claims against counties Is 
usually required by statutes requiring presentation. 

In the absence of a statute requiring audit and 
allowance of claims against counties, it has been 
held that since those formalities are not essential 
to the validity of a lawful debt against the county, 
a creditor may without them pursue his remedies in 


the courts.'^'^ It is, moreover, within the power of 
the legislature to require coimty commissioners to 
pay claims against the county, without passing on 
the merits or fixing the amounts thereof,*^® and un¬ 
der some statutes no audit of particular classes of 
claims IS necessary.*^® The statutes requiring pres¬ 
entation, see supra § 297, generally, however, re¬ 
quire audit and allowance or disallowance.®® Un- 


Compliance held to be stLflicleiLt 

Cal—Nobl V Del Norte County, 187 
P 761. 45 CalApp 306 • 

Okl.—State for Use and Benefit of 
Pirpt State Bank of Wister v 
Board of Com'rs of Le Plore Coun¬ 
ty, 60 P2d 788. 177 Okl 470— 
Kansas City Southern Ry Co v. 
Germo Mfgr Co, 49 P 2d 168, 173 
Okl 497 

Attdavlt held not to comply with 
statute 

Ark—^National Supply Co v. Izard 
County, 81 SW2d 842, 190 Ark. 
744 

70. Wis—^Maynard v De Vries, 272 
NW 27, 224 Wis 234 

71. Neb—Beadle v Harmon, 265 N 
W 18, 180 Neb 389—^Bartlett v 
Dahlsten, 178 N.W 636, 104 Neb 
738 

Okl—State for Use and Benefit of 
First State Bank of Wister v. 
Board of Com’rs of Le Plore Coun¬ 
ty, 60 P2d 788, 177 Okl 470. 

Va—Campbell County v. Howard, 
112 SB 876, 133 Va 19 

16 C J p 651 note 10. 

72. Kan —Leinbach v Board of 
Com’rs of Pottawatomie County, 
226 P. 993, 116 Kan. 347 

73. Okl—State for Use and Benefit 
of First State Bank of Wister v 
Board of Com’rs of Le Flore Coun¬ 
ty, 60 P2d 788, 177 Okl. 470. 

74. Va—Campbell County v How¬ 
ard, 112 SB 876, 133 Va. 19 

76- Cal—^Nohl v Del Norte County, 
187 P. 761, 46 Cal.App. 30$. 


County board may waive the bene¬ 
fit of the statute. 

NY—People v St Lawrence Coun¬ 
ty, 30 HowPr. 173 
Wis —^Parker v. Grant County, 1 Wis 
414 

Pailure to object 

Failure of a county to object to 
a defect of form in a claim for lack 
of sufficient verification, until after 
such claim has been passed on and 
rejected and action is brought 
against the county, has been held to 
constitute a waiver by the county 
under the text rule—^Nohl v Del 
Norte County, 187 P 761, 46 Cal 
App. 306. 

7a N T,—People v. Wayne County, 
9 NTS 437, 45 Hun 62—People v 
Herkimer County, 3 HowPr.,N.S, 
241. 

77. NY—Steller v. McFarlane, 130 
NE 691, 230 NY. 400, reversing 
168 NYS 1181, 181 AppDiv 967 

7a Md—^Worcester County v. Mel¬ 
vin, 42 A 910, 89 Md. 37 

79. Mont.—State ex rel. Valley Cen¬ 
ter Dram Dist v. Board of Com’rs 
of Big Horn County, 51 P.2d 635, 
100 Mont 681. 

15 C.J. p 661 note 21. 

Judgment for drainage distxlot as- 
sessmonts 

Judgments against county for 
drainage district assessments on ac¬ 
count of benefits to county highway 
are not ’’unliquidated claims,” but 
constitute ’’amounts fixed by law,” 
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and under applicable statutory pro¬ 
visions are not required to be audited 
by county board.—State ex rel. Val¬ 
ley Center Drain Dist. v. Board of 
Com’rs of Big Horn County, 51 P.2d 
636, 100 Mont 581. 

Highway constrootion warrants 
Where county contracts with state 
highway department for construction 
of public highway at agreed price 
and to issue in payment therefor to 
highway department interest-bearing 
warrants payable solely from coun¬ 
ty’s future allotments of state gaso¬ 
line taxes, further auditing by coun¬ 
ty IS not essential.—Isbell v Shelby 
County. 180 So 667, 235 Ala. 571. 

80. Tex —^Wyatt Metal & Boiler 
Works v Lipscomb, Civ App., 87 
S W 2d 331, error refused —McLen¬ 
nan County v. Miller, Civ App., 
267 SW 680. 

WVa.—^Williams v Lincoln County 
Court, 110 SB. 486, 90 WVa. 67— 
Barbor v. County Couit of Mer¬ 
cer County, 101 SB 721, 85 W.Va. 
359 

15 C.J. p 651 note 28. 

Compensation of register of deeds 
Where the rate and basis of com¬ 
pensation for registers of deeds are 
fixed by statute, the amount should 
be fixed by certification and audit by 
the county commissioners of a claim 
presented by the register in the man¬ 
ner provided by law Jtor other claims 
against the county.—Matter of Holli¬ 
day, 13 Ohio CxrCt 672. 6 Ohio Cir. 
Dec, 76L 
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§ 303 


der particular statutory provisions a neglect or re¬ 
fusal to make an audit, by those charged by law 
with that duty, may dispense with the necessity for 
an audit as a prerequisite to suit on a claim against 
a county Similarly, under applicable statutory 
provisions it has been held that failure of a county 
board to act upon a claim within a reasonable time 
after presentation is equivalent to a disallowance as 
regards right to bring suit on the claim.^^ 

§ 303. Compromise and Arbitration 

Claims against counties may be compromised and 
may also be submitted to arbitration 

Where the necessary elements are present, claims 
against counties are subject to compromise, and 
the governing board may in the absence of bad faith, 
fraud, collusion, or other vitiating elements settle 

Bzpsnses on transfsx of cause 

(1) Where the expenses of a 
cruninal trial have been properly 
audited in the county where the 
trial was had, it is unnecessary to 
have the same claims verified and 
pzesented as unaudited accounts to 
the commissioners of the county 
from which the cause was trans¬ 
ferred.—^Washoe County v. Humboldt 
County, 14 Nev 128 

(2) However, Burns Rev St., 1894, 

§5 1847, 1848, which provide that, 
on a change of venue to another 
county in a criminal case, certain 
costs chargeable to the county from 
which the case is taken shall be al¬ 
lowed by the court trying such cause, 
do not render such allowance con¬ 
clusive on either the claimants or 
the county from which the cause was 
removed, and do not oust the board 
of commissioners of such county of 
their statutory jurisdiction to allow 
or disallow all claims against the 
county.—Carroll County v Pollard, 

46 NB. 1012, 17 IndApp 470 
81. Tex —Greer v Hunt County, 

ComApp, 249 SW 831, reversing 
Hunt County v Greer, CivApp., 

214 SW 605—Hill County v Ham¬ 
ilton, CivAppu, 273 SW 292. 

Offer to pay smaller sum 

Where diseased stock was duly 
condemned and its value fixed by ap¬ 
praisers, commissioners’ court’s re¬ 
fusal to pay amount fixed, and offer 
to pay smaller sum, amounted to 
such rejection of claim as excused 
necessity for audit as condition 
precedent to suit against the county 
on such claim—^Hill County v, Ham¬ 
ilton, supra 

Preventing formation of qnomm 
The action of a commissioners’ 
court m preventing the formation of 
a quorum to act on a claim presented 
against a county was held to be 
such neglect or refusal as to dis¬ 
pense with the necessity of an audit 


a suit against a county.*^ 

The settlement of a disputed claim against a 
county has been held to operate as a liquidation of 
such claim, in the manner of a judgment in case of 
litigation, and not to create a new obligation.^S At 
any rate, county authorities cannot by compromise 
give legal status to a void claim. 

Arbitration of claims against counties have been 
held to be permissible in some cases^^ and not per¬ 
missible in others.*® At all events, an arbitration 
award resulting from the submission of a contro¬ 
versy by a body having no power to make such sub¬ 
mission IS not binding on the county.** 

Accord and satisfaction Claims against counties 
may in a proper case be discharged by an accord 
and satisfaction.** 

85. TJ S —Crisp County, Ga, v S 
J Groves & Sons Co., C.C A Ga, 

73 P 2d 327, 96 A.L R 391 

86. Cal—^Rideout v Bich, 280 P. 
140, 100 CalApp 136 

Tenn —^Armitage v Holt, 109 S.W 2d 
411, 21 Tenn.App 273. 

16 C.J p 663 note 41 [e] (2), (3) 
Personal Injuxies 

Where county was not liable for 
injuries sustained by foreman of a 
quarry operated in connection with 
construction and maintenance of 
county roads, since operation was a 
governmental function, a compromise 
agreement with employee as to 
amount of damages evidenced by a 
resolution by the county court 
awardmg such damages did not ren¬ 
der county liable—^Armitage v. Holt, 
109 S W 2d 411, 21 Tenn.App. 273 

87- NC—Weaver v Hampton, 167 
S B 484, 204 N.C 42 
16 CJ. p 662 note 26 [b] (1) 
TTnauthorlzed agent 

A claim growing out of a contract, 
although made by an unauthorized 
agent may be properly submitted to 
arbitration —Cal-ter v. Krueger & 
Son, 194 SW. 663, 176 Ky 399 

83 , XT S —Good Roads Mach. Co. v. 
Henry County, Ala, 286 P 730, 
160 CCA. 62 

Ind—^Myers v Gibson, 46 NB 914, 
147 Ind. 462 

89. Wis—Joyce v Sauk County, 239 
NW 439, 206 Wis 202. 

SubmlssloiL by highway oonmuttae 
Where power to arbitrate claims 
against counties resides in county 
board, an arbitration award, pursu¬ 
ant to submission by county high¬ 
way committee, imposes no liability 
on county.—Joyce v Sauk County, 
supra 

90n Iowa—Smith v Cherokee Coun¬ 
ty. 267 N.W. 783, 219 Iowa 475. 


as a condition precedent to suit 
against the county—Cobb & Gregorj' 
v Dies, Tex CivApp, 208 SW 
438, error refused. 

88. Wash—^Bullock v Yakima Val¬ 
ley Transp. Co, 184 P 641, 643 108 
Wash 418, affirmed 187 P. 410, 
108 Wash 413. 

Absurdity of different rule 

*Tt would seem absurd that the 
law should be such that the county 
commissioners might arbitrarily re¬ 
fuse to act on a claim and thus hold 
the claimant out of her just rights oi 
force her into expensive litigation to 
compel them to do that which the 
law has imposed upon them”—^Bul¬ 
lock V Yakima Valley Transp. Co, 
supra I 

Board Is estopped to deny that by 
its neglect to act within a reason¬ 
able time, it has rejected the claim 
in question—^Bullock v. Yakima Val¬ 
ley Transp Co, supra. 

Bearly seven mouths failure to act 
on a claim was held to be equivalent 
to a disallowance under the text rule 
—Bullock V Yakima Valley Transp 
Co, supra. 

83. Ky—^Estill County v Wallace, 
292 S.W 816, 219 Ky. 174. 

16 C J P 658 note 41 [e] (1) 

Bonded Indebtedness 

Fiscal court of a county may com¬ 
promise claims or judgments grow¬ 
ing out of its bonded indebtedness — 
Estill County v Wallace, supra. 
Compromise of claims due county see 
supra § 233 

84 . NC—Weaver v Hampton, 167 
S.B. 484, 486, 204 N.C. 42. 

Bffeots of oontxaxy rule 

“Indeed to withdraw such power 
from the governing hoard might fre¬ 
quently leave a county tied to a 
stake and exposed to the bruising 
lash of indefensible litigation ”— 
Weaver v Hampton, supra. 
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§ 304. Power and Duty to Audit and Allow such claims, see infra § 305, such power and duty 
or Disallow delegated.®^ Accordingly, it has been 

held that such power and duty are not to be delegat- 
The power and duty to audit and allow or diaallow l)y the board m whom they are vested to any 

claims against counties is generally vested in the county otrson or officer,^^ or to part only of its own 

board and may not be delegated. . i 

membership®^ Nevertheless, power is sometimes 

The power and duty of auditing and allowing given by statute to other officers to audit and to al- 
claims against a county are generally vested by low or to reject certain demands and expense ac- 
law in the county board or court,and in accord- counts without the submission of the same to the 
ance with the view that the board or tribunal so county board or court,*® or as a condition precedent 
yested acts judicially m allowing or disallowing to allowance by the county board.*® Constitutional 


PrasiunptloA and effect 

Where claim agaanst county is en¬ 
tirely unliquidated and no part there¬ 
of admitted as just supervisors, 
when allowing certain per cent of 
whole amount claimed, are presumed 
thereby to offer liquidated sum in 
full accord and satisfaction of orig¬ 
inal claim, and by accepting liquidat¬ 
ed sum allowed by board, claimant 
satisfies original unliquidated obli¬ 
gation in fulL—Smith v. Cherokee 
County, supra 
Attorney’s servliMS 

Where attorney, who performed 
services for county, filed unliquidated 
Itemized claim with auditor, and 
board of supervisors without allow¬ 
ing any specific items allowed claim 
for a certain sum and rejected it as to 
balance, and attorney accepted and 
cashed warrant, there was accord and 
satisfaction of entire claim, preclud¬ 
ing attorney from suing county for 
balance.—Smith v. Cherokee Coun¬ 
ty, supra. 

91. Ark—^National Supply Co v 

Izard County, 81 S W 2d 842, 190 

Ark 744 

Tex—^Navarro County v Tullos, Civ 

App., 237 SW 982, error retused 
16 C.J. P 651 note 24 
OlroQlt court 

Circuit court had no original ju¬ 
risdiction to pass on claim against 
county under statutory provisions 
vesting county courts with jurisdic¬ 
tion to allow or disallow such claims 
—^McLain v. Miller County, 23 S W 2d 
264, 180 Ark. 828. 

OoiuLty surveyor has no authority 
to bind county to pay a claim where 
the county board of supervisors alone 
are vested by statute with the pow¬ 
er of passing on and allowing claims 
—^Vaughan v Tulare County, 205 P 
21, 66 Cal App, 261 
3Caaiageinie3Lt of county bujdiLeM 

The general care and management 
of the county funds and business 
confided to the county court, while it 
authorizes the county court, as rep¬ 
resentative of the county, to pay the 
fees of officers for services rendered 
for the county, and perhaps all just 
and lawful claims against the coun¬ 
ty. does not necessarily imply the 
authority to audit and to allow 


claims in the judicial sense “to hear 
and to determine ”—Crossen v. Was¬ 
co County, 10 Or. 111. 

Power of temporary board 

Under a statute providing for the 
organization of new counties, and 
authorizing the governor to appoint 
temporary officers, on whose quali¬ 
fication “the said county shall be 
deemed to be duly organized," a tem¬ 
porary board of commissioners so 
appointed has power to audit claims 
for legitimate county expenses and 
to issue warrants therefor.—Speer v. 
Kearney County, Kan., 88 P 749, 32 
CC.A 101 

Sai>ersedi3Lg oommissloa 
Where the members of a commis¬ 
sion created by the legislature to 
build a sewer for a county, were leg¬ 
islated out of office, and others sub¬ 
stituted to complete the work, the 
new commission was held to have 
power to audit and settle claims aris¬ 
ing out of contracts made by its 
predecessor—American Pipe & Con¬ 
struction Co V Westchester County, 
CC ANY. 292 P. 941. 

92. Tex—^Navarro County v Tullos, 
Civ App, 237 SW 982, error re¬ 
fused—^Padgett V Young County, 
Civ App, 204 SW 1046, error dis¬ 
missed Padgitt v Young County, 
229 SW 469, 111 Tex. 98. 

93. Tex—^Navarro County v Tullos, 
Civ App, 237 SW 982, error re¬ 
fused—Padgett V. Young County, 
Civ.App., 204 S.W. 1046, error dis¬ 
missed Padgitt V. Young County, 
229 SW 469. Ill Tex 98. 

16 C.J p 662 note 26 
Outside auditors 

Under the text rule, it has been 
held that a county auditor cannot be 
compelled virtually to surrender his 
office and official duties to outside 
auditors at the dictation of a com¬ 
missioners’ court —^Navarro County 
V. Tullos, TexCiv.App. 237 S.W. 982, 
error refused. 

94. Neh—Wilson v. State. 73 N.W, 
456, 63 Neb. 113. 

9A Mont—State v. Major, 192 P. 
618, 68 Ment 140. 

Wash.—State v. Wheeler, 263 P. 946, 
146 Wash, 618, 

16 C J. P 662 note 27 
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"Audit” as used In statute pro¬ 
viding for audit of claims by county 
game commissioners, has been held 
to mean to “audit and allow or re¬ 
ject."—Stale V Wheeler, 263 P. 946, 
146 Wash 613. 

Expeaitses in opexatioa of oouuty hosu 
pltal 

Duty of passing on claim for ex¬ 
penses incurred in operation of coun¬ 
ty hospital under apphcable statu¬ 
tory provisions has been held to be 
m hospital trustees rather than coun¬ 
ty board of supervisors—^Phinney v 
Montgomery, 267 NW. 208, 218 Iowa 
1240 

Money boxvowed for oorinty 

Under statutory provisions creat¬ 
ing a special commission authorized 
to borrow and pay money on behalf 
of a newly formed county and to 
pledge Its taxes to secure monies 
borrowed, the commission was held 
to he empowered to audit claims 
against such county for money bor¬ 
rowed—^Bank of McCormick v. Mc¬ 
Cormick County,, 103 SB 787, 114 S. 
C 469. 

Prior statute repealed 

Statute providing county game 
commissioners may audit and allow 
claim against game fund was held to 
repeal statute requiring claim against 
fund to he allowed by county com¬ 
missioners—State v Wheeler, 263 P. 
946, 146 Wash 513. 

I 

Relation to subject matter 
Any officer or tribunal having prop¬ 
er relation to the matter in hand 
may be empowered by the legislature 
to audit and allow claims against 
counties—State v. Wheeler, supra. 

96. Okl —Cooke v. Custer County, 
73 P 270, 13 Okl 11. 

16 C J. p 652 note 28. 

Statute held ineffective 
A statute making the approval of 
circuit judges of certain claims a 
condition precedent to allowance by 
the county board was held to be 
nugatory and ef no effect, as an at¬ 
tempt to impose a nonjudicial duty 
on a judicial officer—^Robey v. 
Prince George's County, 48 A. 48, 
92 Md. 150. 
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provisions contemplating that county commissioners 
alone shall have the power and duty of giving final 
approval to claims against the county do not pre¬ 
clude statutes authorizing other officers to audit and 
give preliminary approval to such claims.^ Man¬ 
damus to compel county authorities to audit and 
consider a claim against the county is treated ui the 
CJ.S. title Mandamus § 145, also 38 CJ. p 765 note 
86-p 766 note 11; 15 CJ. page 653 note 31. 

§ 305. -Nature and Extent 

The power exercised in auditing, allowing, or dis¬ 
allowing claims against counties Is according to some 
cases Judicial or quasi-judicial and according to others 
merely administrative. Subject to certain limitations, the 
board or court, as the case may be, has a reasonable dis¬ 
cretion to allow or reject such claims. 

According to one line of authority, the board or 
court which is vested by law with power to audit 
and allow or disallow claims against counties, while 
in the exercise of such power or duty, acts judici¬ 
ally^® or quasi judicially,®® although under another 


line of authority the view is taken that such action 
IS merely administrative.^ There is also authority 
to the effect that a county board, at least in auditing 
claims against the county, is not exercising judicial 
power ® 

Duty to allow or dtsaUow, As to any claim over 
which the county board, or other named tribunal, 
has been given jurisdiction by statute to audit and 
to allow,® and which has been presented properly. 
It is bound to come to a decision on the merits, or 
distinctly to record the fact that it is rejected as 
not properly admissible, so as to enable the party to 
obtain a judicial decision as to whether the board 
is bound to consider it,^ and, as shown in the C.J S. 
title Mandamus § 145, also 38 C.J p 765 note 86-p 
766 note 11; 15 CJ. p 653 note 31, mandamus will 
he to compel such action in case of refusal. Nei¬ 
ther may the board require, as a condition precedent 
to action by that body, that claimant release all er¬ 
rors in a case in which the county has obtained 
judgment against him;® nor may the board refuse 


97. Fla—State ex rel Landis v 
Wheat. 187 So 277, 103 Fla 1. 

OonuulBSionerB xniut pezfoxm 
County commissioners are required 
to perform their statutory duties in 
the premises, notwithstanding stat¬ 
utory provisions authorizing prelim¬ 
inary audit and approval by other 
officers —State ex rel Landis v 
Wheat, supra. 

Scope extesit of auditooe’s dntlea 

Under constitutional provisions 

that the clerk of certain courts shall 
be ex-offlcio auditors of counties, it 
has been held that as such auditors 
they are required to audit all claims 
against the county that are present¬ 
ed for payment by the county but 
not to audit books and records of 
other county officers, or perform oth¬ 
er auditing functions or be purchas¬ 
ing agent of county unless so re¬ 
quired by statute —State ex rel. Lan¬ 
dis V, Wheat, supra. 

SopplemeiLtaxy mature 
So far as the statutory duties of 
an officer authorized to audit and 
pass on claims prior to final approv¬ 
al by the county commissioners con¬ 
flicts with the general statutory du¬ 
ties of such officers, his duties are 
supplementary—State ex rel. Landis 
V. Wheat, supra 

98. Ark—^Farmer v, Franklin Coun¬ 
ty. 16 SW.2d 10, 17$ Ark 373— 
Hutson V. State, 287 S.W. 898, 171 
Ark 1182, 

Ky.—Pulaski County v. Klchardson, 
9 SW2d 623. 226 Ky. 666—fiHater- 
Business Printing Co. v. Tincher, 
266 S W 722, 201 Ky 870. 

Tex.—Howard v. Henderson County, 
CivApp. 116 S.W.2d ^79, error re¬ 
fused—Navarro County V. TuUos, 


CivApp, 237 S.W 9^3, error re-' 
fused—^Padgett v Young County, 
Civ.App, 204 SW. 1046, error dis¬ 
missed Padgitt V Young County, 
229 S W 469, 111 Tex 98—Edmond¬ 
son V Cummings, CivApp, 208 S 
W 428. 

Utah—Bailey v. Van Byke, 240 P 
464, 66 Utah 184 
16 C J p 668 note 94. 

Batifloatioa 

In view of the text rule, where 
the county commissioners were 
charged by law with the duty of 
auditing claims against the county 
they had no authority to ratify the 
action of a county Judge who as¬ 
sumed to discharge that duty —Pad¬ 
gett V Young County, Civ App, 204 
S.W. 1046, error dismissed Padgitt | 
V Young County, 229 S W 459, 111 
Tex 98 

Where Judicial diBoxetloiL is oaUed 
for in allowance of claim, county 
board acts as any other judicial body 
—Beadle v Harmon, 266 N W, 18, 
130 Neb 389 

99. Cal—^Biggart v. Lewis,' 192 P. 
437, 183 Cal 660 

Mont—Cairbon County v Draper, 276 
P, 667, 84 Mont 418. 

Okl.—^In re Bucher, 20 P.2d 160, 162 
Okl 168. 

UnnonjrtdtBLtloma^ law 

Under the view that board of coun¬ 
ty commissioners, in proceeding for 
allowance of disi^uted claim, acts in 
quasi-Judicial capacity, it ihas been 
held that such board need not follow 
unconstitutional law.—In re Bucher, 
supra. 

Detennislng facts and fixing eamcmmt 
Action of the county commission¬ 
ers involving determination of quea- 
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tions of fact on evidence or the ex¬ 
ercise of discretion in ascertaining 
or fixing the amount to be allowed 
has been held to be quasi judicial in 
character.—^Red Willow County v. 
McClain. 242 N.W 423, 123 Neb. 209 

1. Ala —State ex rel. Towle v 
Stone, 181 So. 281, 286 Ala. 82— 
Fountain v State, 97 So 59, 210 
Ala 61—U S. Fidelity & Guaran¬ 
ty Co V Cherokee County, 166 So 
777, 26 Ala.App 196, certiorari de¬ 
nied 166 So 777, 229 Ala. 303.' 

Ariz —Santa Cruz County v Mc- 
Knight, 177 P 266, 20 Ariz 108. 
Ind—Crowe v Board of Com’rs of 
St Joseph County, 8 N B 2d 76, 210 
Ind. 404. 

OkL—^Board of County Com'rs of 
Atoka County v Cypert, 166 P. 195, 
66 Okl 168. 

15 C J p 658 note 93. 

2. Wyo —State ex rel. Robertson 
Inv. Co V. Patterson, 38 jtr 2d 617, 
47 Wyo. 416, 98 A.L R 428. 

Okl.—^Ingram v. Chappell, 260 P. 
20, 127 Okl. 186. 

1$ C J. p 652 note 29. 

olalnui*' 

Constitutional provisiojns requiring 
a county board to adjust “all claims” 
against the county have been held to 
require such board to pass on con- 
, tested claims for salary by county 
officers^—Kaminski v. Cowen, 282 N. 
W. 902. 287 Mich. 62. 

4. CaL—Smith v. San Bernardino 
County, 33 P 1094, 99 Cal. 262. 

15 C,J P 663 note 30. 

■ Is. Arkw—Ex parte Taylor, 5 Ark. 49.* 
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to act on a claim properly presented, because it has 
been formerly rejected as not having been proper¬ 
ly presented.® 

Discretion, Subject to certain limitations which 
will be noted hereafter, in this paragraph and sub¬ 
sequent paragraphs of this section, a county board 
or court, as the case may be, has a reasonable dis¬ 
cretion to allow or reject in whole or in part, claims 
against the county.^ This discretion is not person¬ 
al, but legal and j’udicial, subject to whatever limi¬ 
tations and restrictions are imposed by law® 

Where the amount of official salaries or other 
claims is fixed by statute, and the duty to allow and 
to pay such claims is expressly imposed on the board 
by statute, the board, after determining that the 
services have in fact been rendered or that the claim 
comes within the terms of the statute, has no dis¬ 
cretion as to allowing the claim or as to fixing the 
amount thereof.® Under statutory provisions re¬ 
quiring that claims against counties be audited by 
an auditor before allowance by the county board, 


it has been held that there cannot be an allowance 
of a claim before it is audited nor, on the other 
hand, may the board allow a claim which has been 
disapproved by such auditor.^i Under some stat¬ 
utes requiring audit and allowance of certain claims 
by another officer or tnbunal, see supra § 304, it is 
held that the county board is without authority to 

reject, or to reduce the amount of,^ a claim so al¬ 

lowed,but there is authority to the contrary!® 
It has been held that the ascertainment by the judg¬ 
ment of a court having jurisdiction of the case that 
a certain claim is due from a county is an audit of 
it,!^ and when so audited it becomes the duty of 

the commissioners of the county to allow it as 

such,!® unless, it has been said, some sufficient de¬ 
fense exists thereto, such as fraud in obtaining 
It, the statute of limitations, or a set-off.!® Under 
a statute expressly so providing, the amount owed 
by one to the county is, of course, to be deducted 
from the amount of his allowance on a claim 
against the county.!^ 


e. Cal —Smith v San Bernardino 
County. 33 P. 1094. 99 Cal 262. 

7. Ky—Bwmff v Haya, 77 SW2d 
946. 257 Ky 259. 

Miss—Simpson County v. Kelly. 166, 
So 532, 176 Miss 596 

15 C J. p 653 note 41. 

Ho aanotizLl; fixed hy law 

As regards the amount of allow¬ 
ance, the text rule is particularly ap¬ 
plicable with respect to claims for 
services as to which no amount has 
been'fixed by law—Chase v Sara¬ 
toga County, 33 Barb, NT, 603— 

16 C J p 653 note 41 [a]. 

ParttcUhw claim eoatltled to allow- 

aaoe 

Where a county taxpayer institut¬ 
ed prohibition proceedings against 
county commissioners involving their 
right to pass on applications for re¬ 
lief by Indian wards of the United 
States and such officers appeared and 
defended m good faith, it was held 
that the damages, costs, and attor¬ 
ney’s fees recovered by relator were 
a proper claim against the county 
and entitled to allowance.—State ex 
rel Williams v. Kemp, 78 P.2d 686, 
106 Mont 444. 

PartloTaar claim not entitled to aX- 
lowaxLoe^ 

That bulk of attorney’s claim 
against county for service^ rendered 
in prosecuting suits consisted of 
charge for services rendered in suit 
of another county Justified county 
treasurer’s refusal to pay claim — 
State ex rel Sossaman v. Stone, 178 
So 18. 235 Ala 233. 

Proof of xejeotioa. 

Under particular statutory provi¬ 
sions vesting the county board with 


discretion to reject or allow claims 
against the county, it has been held 
that the board may prove its refus¬ 
al to allow by parol—Simpson Coun¬ 
ty V, Kelly, 166 So 632, 175 Miss 
596 

Separate items 

Where a claim consists of a num¬ 
ber of Items, as for bridges, fur¬ 
nished to a county at different times, 
a court empowered to pass on the 
claim may do so on the separate 
itoms and allow or disallow them 
separately —^Hempstead County v 
Hope Bridge Co. 200 SW. 988, 182 
Ark 412. 

8. Ky.—^Ewing v Hays, 77 S W.2d 
946, 257 Ky 259 

Or—Mount.V Welsh, 247 P 815, 823, 
118 Or. 568, citing Corpus Juris. 
Tex —^Howard v Henderson County, 
Civ.App., 116 SW.2d 479, error re¬ 
fused 

15 C.J. p 654 note 42. 

<<Jadlelal dlscretlou” 

"Judicial discretion,*’ which is re¬ 
quired of those passing on claims, 
means to do nothing more nor less I 
than what ends of justice demand, 
or what is just and proper in cir¬ 
cumstances—^Ewing v. Hays. 77 S 
W.2d 946, 257 Ky 269 

9. Mich —^Atlas V Wayne County, 
275 N.W. 507, 281 Mich. 596. 

15 C J. p 653 note 34. 

Salary of constabls 
Where the compensation of a con¬ 
stable IS fixed by statute and is to 
be ascertained in a particular way, 
the action of the county board, on 
submission of a statement of claim 
for constable’s salary in statutory 
form, has been held to be merely 
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that of inspection and calculation to 
determine the amount due by the 
county and to amount to a ministeri¬ 
al act rather than one involving the 
exercise of judicial discretion — 
Muenninghoff v. Bartholomew, 106 S. 
W.2d 97. 269 Ky. 36 

10. Tex—^Wyatt Metal & Boiler 
Works V Lipscomb, Civ.App, 87 
S W 2d 331, error refused 

11. Mont—State v Major, 192 P. 
618, 58 Mont 140 

12. Ark.—^Peay v. Searcy County, 
148 SW 500, 104 Ark. 133 

15 C J. p 653 note 36. 

13. Colo.—^Lake County v. G-lynn, 74 
P. 339, 19 ColoApp 233 

14. Iowa—Cass County v. Page 
County, 213 N.W 426, 203 Iowa 
672 

NY—^People ex rel. Rea v. Prender- 
gast, 166 NT.S 371, 178 App Div, 
980, affirmed 116 NE. 1068, 221 N. 
T. 682 

15 C.J p 653 note 38. 

15. Iowa —Cass County v. Page 
County, 213 NW. 426, 203 Iowa 
672 

15 C J p 653 note 89, 

Attoxsiey’s claim for defeaidlag 
cased \ 

Iowa—Cass County v. Page County, 
supra. 

le. Nev —State v. Lander County, 
36 P. 300, 22 Nev. 71. 

17. Ariz.—^Peterson v. Rodgers, 78 
P 2d 480, 51 Ariz. 602. 

PresnmptlOD. 

Legislative intent to deny a coun¬ 
ty the right of set-off or counter¬ 
claim, should not be presumed and, 
where such right is expressly af- 
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It has been held that if a claim conforms to stat¬ 
utory requirements and is just and proper, it must 
be allowed unless it is made to appear that the in¬ 
debtedness represented by such allowance exceeds 
constitutional limitations 8 and a county commis¬ 
sioners’ court cannot, by any unauthorized classifi¬ 
cation, or otherwise, defeat the payment of just 
claims when by an exercise of powers and utiliza¬ 
tion of revenues such claims may be paid.i9 Sim¬ 
ilarly, under statutes appropriating budget funds 
for the purpose of paying claims against counties, 
it has been held that county boards must allow all 
legal claims properly chargeable to the particular 
fund in question, so long as there is suflEcient money 
in the fund to pay the claims allowed 20 So, it has 
been held that the fact that there is no appropria¬ 
tion to pay a claim or that there are no funds in the 
treasury to meet the necessary expenses may not 
justify a refusal to audit and approve,2i although 


under particular statutes, it has been held that a 
county board has no power to make an allowance 
in excess of the funds appropriated for the partic¬ 
ular purpose,22 or in excess of the total revenues 
which could have been reasonably anticipated for 
the fund in question 23 A county court which is 
vested with power to allow or disallow claims 
against a county cannot, of course, make an allow¬ 
ance which would be in violation of a constitutional 
prohibition against the county’s incurring obliga¬ 
tions in excess of revenue Where the extent of 
the power of a board is to determine on the validity 
of claims presented, they have no authority to de¬ 
termine out of what fund such claims are to be paid, 
and any such judgment is a nullity.25 A county 
board or court has, of course, no power to audit 
and to allow accounts not legally chargeable to the 
county,claims which are not proved as required 
by statute,27 or which grow out of contracts which 


firmed and made mandatory on a 
county board, exceptions to the man¬ 
datory duty of the board to ex¬ 
ercise such rig:ht should not be pre¬ 
sumed in absence of explicit dec¬ 
larations of such exceptions in the 
statute.—^Peterson v Rodgers, supra 

la Ala—Stone v State, 131 So 449, 
24 AlaApp 101, certiorari denied 
131 So 450, 222 Ala. 182. 

19i Tex.—^White v Calaway, Civ, 
App., 282 SW 642 

ao. Idaho—Shillingford v Benewah 
County, 282 P 864, 48 Idaho 447 

21. NT—^People v Earle, 47 How. 
Pr 370—People v New York Coun¬ 
ty, 21 How Pr 322, afllrmed 22 
How.Pr 71 

SCere lack of fimds does not war¬ 
rant a county court's disallowance of 
a claim which is proper, where the 
allowance thereof would not violate i 
a constitutional restriction against 
incurring obligations in excess of 
revenue—^Boone County v Skinner- 
Kennedy Stationery Co, 86 S W 2d 
18, 191 Ark 329 

22. Ky—^Noble v. Combs, 117 SW. 
2d 679, 273 Ky 578 

Okl.—Board of Com'rs of Seauoyah 
County V Oklahoma Creosoted 
Lumber & Piling Co, 76 P 2d 1093, 
181 Okl 661—Foster v. Boaid of 
Com’rs of Custer County, 264 P. 
616, 129 Okl 246—Clark v. Greer 
County, 68 P 639, 8 Okl 426 
Contractor’s monthly inBtallaneatg 
A county cannot issue to road con¬ 
tractor warrants for his monthly in¬ 
stallments due under contract, re¬ 
quiring county to pay contract price 
to contractor in monthly install¬ 
ments as work progresses on esti¬ 
mates of engmeer, unless there is 
sufficient money in the treasury to 

20 C J.S.-80 


pay such warrants—^Marshall Coun¬ 
ty V Callahan, 94 So. 5, 130 Miss. 
271, overruling suggestion of error 
93 So 194 
CoTULty jailer 

An allowance of a claim in favor 
of a county jailer m excess of a 
budget fund was held under a par¬ 
ticular statute to be void—^Noble v. 
Combs, 117 SW.2d 679, 273 Ky. 678 

23. Idaho —Gamty v. Board of 
Com’rs of Owyhee County, 34 P.2d 
949, 64 Idaho 342, followed in State 
Ins Fund v Board of Com'rs of 
Owyhee County, 34 P.2d 956, 64 
Idaho 369. 

24b Ark—Ogden v Pulaski County, 
53 SW2d 693, 186 Ark. 337 
Coustroctlon of road 
Claim against county for construc¬ 
tion of county road was held to he 
1 properly disallowed under the text 
rule where, by allowance, total reve¬ 
nue for current fiscal year would be 
exceeded—Ogden v. Pulaski County, 
63 SW2d 693, 186 Ark. 337 

25. Ala.—Cuthbert v. Lewis, 6 Ala, 
262 

Statute authoriz^ag payment from 
general funds 

Statute entitling holdei a of orders i 
against exhausted drain fund to pay- I 
ment fiom general fund was held not 
violative of constitutional provision 
giving county boards of supervisors 
authority to adjust all “claims" 
against their respective counties — 
Graves v. Bliss, 209 N.W 142, 235 
Mich. 364, certiorari denied Bliss v 
Graves, 47 S Ct. 113, 273 U S 724, 71 
LEd 859 

26. Ala.—^Ramage, Parks & Co v 
Folmar, 121 So. 604. 219 Ala 142 

Ky—^Taylor v Todd, 44 SW.2d 606, 
241 Ky 605 


Mich —^Atlas v Wayne County, 276 
NW 507. 281 Mich 696 
NT—Guarino v Anderson, 181 N.E. 
60, 269 NT 93, affirming 253 NT. 
S. 927, 234 AppDiv 776 
Or—Mount v. Welsh, 247 P 816, 118 
Or 668 

Tex—^Howard v Henderson County, 
Civ App., 116 S.W2d 479, error re¬ 
fused 

15 C J p 663 note 32 

Whexa expressly prohibited by 
statute from employing or paying 
one for certain services, a county 
fiscal court could not, of course, 
make an allowance for such payment 
and orders therefor weie void rath¬ 
er than merely voidable —Breathitt 
County V Hagms, 277 SW. 469, 211 
Ky 391. 

Clroumstaiicee 

Claims which cannot be legal 
charges against a county under any 
circumstances need not be passed on 
by the county board —Guarino v, An¬ 
derson, 181 N.E 60. 259 NT 93, af¬ 
firming 253 N.T.S. 927, 234 AppDiv. 
775. 

Defesisa of ooTUity offioers 

Claims for legal expenses incurred 
by county police officers in success¬ 
fully defending agsunst indictment 
for omission of duties have been held 
to be not within county supervisors' 
authority to audit.—Guarino v. An¬ 
derson, supra. 

Waiver 

County officers cannot by waiver 
make a claim against county legal 
when amount thereof is not required 
by law to be paid.—Stone v State 
ex rel Holcombe, 173 So. 63, 233 Ala. 
683 

27. Iowa—Lacy v Monona County, 
169 N.W. 760, 184 Iowa 1324. 
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the county is not authorized to make 28 

In consonance with the rule that discretion to al¬ 
low or disallow claims against counties is legal and 
judicial rather than personal, it is held that the 
mere fact that a county court may deem the pay¬ 
ment of a claim to be the interest of public 
justice” does not authorize such court to order pay¬ 
ment of such claim from county funds ,28 nor may 
a county court pay off or take assignments of claims 
against a creditor of the county and set off the 
same against his demand in the absence of statute 
authorizing such procedure,20 or set off against a 
meritorious claim the amount of a claim allowed 
claimant by a former board and paid, on the ground 
of the erroneous allowance of the first claim, 
Under a statute permitting certain fees to be taxed 
as costs in a suit, no claim for such fees can be 
allowed against a county in the absence of such 
suit,22 nor does approval of a claim for the same 
by the auditor and allowance by a commissioners’ 
court render legal payment of such claim, under 
such circumstances.23 

§ 306. — Interest 

In the absence of statutory provision or express con¬ 
tract to pay Interest, it is not ordinarily allowable on 
claims against a county, although there exists authority 
to a contrary effect. 


In the absence of statutory provision or express 
contract therefor, it is usuarlly held that claims 
against a county do not bear interest,3^ since the 
county is essentially an arm or agency of the 
state.36 There exists, however, authority to the ef¬ 
fect that in common honesty and good morals, the 
valid obligations of a county bear interest to the 
same extent as obligations of individuals^^ and 
that enactment of a statute providing that such ob¬ 
ligations bear interest is to be regarded as merely 
declaratory of the preexisting common law in the 
matter 27 It has also been held that no special stat¬ 
ute IS necessary to impose on a county liability for 
interest on a claim for compensatory damages re¬ 
sulting from negligence ,28 that as regards one’s 
right to interest a proper filing of the claim against 
the county is equivalent to a demand for payment ;29 
and that interest begins to run from the date of such 
filing.^® At any rate, under appropriate statutory 
provisions claims against counties may bear inter¬ 
est,although It may be recoverable only on claims 
coming within the terms of the statute^2 ^nd only 
from the date that the claim becomes legally pay¬ 
able ^2 In other cases indicating that interest may 
be recovered on claims against counties, it has been 
held that a claim does not bear interest until re¬ 
duced to judgment^^ or until entry thereof.^® 

Under statutory provisions for a lawful rate of 


aa Mo —^Hillside Securities Co v, 
Mlnter, 264 SW. 188, 300 Mo 880 
16 C.J p 663 note 33 
as. Or—^Mount v Welsh, 247 P. 816, 
118 Or 568 

30 . Or.—^Idaho Bank v. Malheur 
County, 46 P. 781, 30 Or, 420, 36 
Ii.RA 141 

31. Neb—Cummgr County v. Thiele, 
67 N.W 883, 48 Neb 888 

32. Tex—^Nunn-Warren Pub. Co. v. 
Hutchinson County, CivApp, 46 S. 
W2d 661, error refused. 

FubUslilAgr dtatloiLS 

Commissioners* court was, under 
the text rule, held to be without au¬ 
thority to allow claim asserted by 
newspaper for publishinsr citations 
for delinguent taxes, where no Judg¬ 
ments were taken and no taxes col¬ 
lected as result—Nunn-Warren Pub 
Co. y Hutchinson County, supra. 

33. Tex.—^Nunn-Warren Pub. Co. v. 
Hutchinson County, supra. 

34. U.S—S. V. Nez Perce Coun¬ 
ty, C C.A Idaho, 95 P.2d 238, deny¬ 
ing rehearing U. S. v Lewis Coun¬ 
ty, Idaho, 96 F 2d 232, remanding 
cause, t>C, 16 FSupp. 267—U S 
V. Lewis County, CCA Idaho, 96 F 
2d 238, denying rehearing 96 F.2d 
236, remanding cause, D.C., 16 F 
Supp. 267. 

Ala.—Jefferson County v. City of 


Birmingham, 178 So 226, 235 Ala. 
199. 

Ariz—^Miners & Merchants Bank v 
Herron, 47 P 2d 430, 46 Ariz. 71. 
Ark—^Watson v Union County, 101 
S W2d 791, 193 Ark. 669 
Fla —^Duval County v Charleston 
Fngineering & Contracting Co, 134 
So. 609, 101 Fla 341. 

Kan —School List. No. 141, Sedg¬ 
wick County V Board of Corners 
of Kingman County, 273 P 427, 127 
Kan 292 

Ky—Coleman v Reamer’s Bx’r, 36 S 
W 2d 22, 287 Ky 603. 

Miss—^Moore v Tunica County, 108 
So. 900, 143 Miss 889, overruling 
motion 107 So 659, 143 Miss 821 
Neb—Central Bridge & Construction 
Co V Saunders County, 184 N.W 
220, 224, 106 Neb. 484, citing Cor- 
pos Jtuls. 

Okl—^Brown v. Board of Education 
of City of Duncan, 298 P 249, 263, 
148 Okl 97, quoting Corpus Juris, 
and followed in Board of County 
Com’rs V. City of Marlow, 298 P 
255, 148 Okl 126. 

15 C J p 662 note 29. 

Statute InappUoable 
A statute allowing Interest on 
judgments from the date of entry 
thereof was held not to apply to a 
claim agamst a county when reduced 
to judgment—^Roberts v. Board of 

1266 


Com’rs of Conejos County, 28 P2d 

813, 94 Colo 149 

Interest on warrajits see supra { 255. 

35. Neb—Central Bridge & Con¬ 
struction Co V Saunders County, 
184 N.W. 220, 106 Neb 484 

36. Ga—Hartley v. Nash, 121 SB. 
295, 167 Ga 402. 

37. Ga—Hartley v. Nash, supra 

3& Wis —^Necedah Mfg. Corpora¬ 
tion V Juneau County, 237 NW 
277, 206 Wis 316, 96 A.L.R. 4. re- 
versed on other grounds 240 NW 
406, 206 Wis. 316, 96 AL.R 16. 

39. Wis—Necedah Mfg Corporation 
V. Juneau County, supra 

40. Wis.—Necedah Mfg. Corporation 
V. Juneau County, supra. 

41. Ky—^Tincher v. Commonwealth, 
271 SW. 1066, 208 Ky. 661. 

42. Colo —Montezuma County v 

Wheeler, 89 P 60, 39 Colo. 207— 
B1 Paso County v Flanagan, 122 
P 801, 21 ColoApp 467 

43. N J —Curley v Hudson County, 
49 A 471, 66 NJ.Law 401 

44. Mo—Simmons Hardware Co, v. 
St Louis, 192 S.W 394 

45. Cal—^Palmer v Shasta County, 
245 P. 777, 76 Cal.App. 672. 
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interest on claims which have been allowed, such 
rate cannot be lowered without consent of the hold¬ 
ers of such claims.^* 

§ 307. Hearing and Decision 

Procedure in the hearing on a claim against a coun¬ 
ty IS liberal and informal. Where it appears that a claim 
was duly presented and allowed or rejected, this may be 
sufhcient without entry of formal judgment. 

Proceedings as respects the tnal or hearing on 
claims against a county need not in all respects con¬ 
form to rules applicable to ordinary suits,con¬ 
siderable latitude being allowed as to the time of 
hearing and the obtaining of information in an in¬ 
formal manner.^® Claimant must, however, be giv¬ 
en the opportunity to prove the merits of his 
claim^^ and be permitted to furnish such proof as 
he desires to establish its validity The county 
or a taxpayer should, on the other hand, be given 
an opportunity to introduce evidence in opposition 
to the claim It has been held that the board or 
other tribunal conducting a hearing on claims 
against counties is bound to give the proper effect 
to all testimony laid before it in the same manner 


in which courts and judicial bodies are expected to 
give effect to proofs in the course of justice.®^ 

It is not essential, or, according to some decisions, 
even proper, for the board to enter a formal judg¬ 
ment as in courts of law; but it will be sufficient if 
it appears that the claim was duly presented and 
was allowed or rejected.^s Under the view that 
county boards while performing judicial functions 
are courts of limited jurisdiction, see supra § 83, 
the order of a county board in allowing a claim 
against the county may be required to show or re¬ 
cite jurisdictional facts.54 The reasons for reject¬ 
ing a claim need not, however, be stated,^5 since 
the members of the county board cannot bind a 
county except as authorized by law 6® In order to 
render counties liable on claims against them, it 
may be essential that such claims be audited and 
allowed at an authorized term of the commission¬ 
ers’ court that there be formal action on the 
claim,®® that, except where items are of a similar 
character,®® or are not individually in excess of a 
statutory restriction as to amount,®® each item be 
passed on separately,®^ that the bill or claim re¬ 
ceive the assent of a majority of the members of 


46. Ala—^Rhodes v Marengo Coun¬ 
ty Bank. 88 So. 860, 206 Ala 667, 

47. Miss —Jackson County v Ne¬ 
ville. 95 So 626. 131 Miss 699 

15 C J. p 654 note 48 

Beaxlng' liefore court aaid governor 

(1) Under a statute providing for 
a hearing before a board consisting 
of a circuit judge and the governor, 
it has been held that such hearing is 
not a cause in court and is not a Ju¬ 
dicial proceeding—Jackson County v. 
Neville, supra 

(2) Neither is such hearing open 
to the objection that it is ex'parte 
where the parties in interest had the 
right to be present—Jackson County 

V Neville, supra 

4 B. NY—People ex rel Hirschberg 
V. Board of Supers of Orange Coun¬ 
ty, 213 N Y S 223. 216 App Dlv 
776. 

15 C J. p 654 note 48 

49. NY—^People ex rel Hirschberg 
V Board of Sup’rs of Orange 
County, 167 NB 204, 251 NY 156, 
reversing 228 N Y S 873, 223 App 
Div. 865 

Beasov. for rule 

In the eyes of the law there Is no 
hearing, unless such opportunity Is 
afforded—People ex rel. Hirschberg 

V Board of Supers of Orange Coun¬ 
ty, supra. 

60. NY.—People ex rel. Hirschberg 
V. Board of Supers of Orange Coun¬ 
ty, supra. 

15 C.J. p 654 note 46. 


Bvideuoe held to be erroueously ex¬ 
cluded 

N.Y.—^People ex rel Hirschberg v 
Board of Supers of Orange County, 
supra. 

61. Ark.—Seelig v Phillips County, 
196 SW 466, 129 Ark 473 
Nev—Stscte v. White Pine County. 
35 P 486, 22 Nev 80 

Farol evideuco 

On hearing in county court of a 
claim based on a contract for con¬ 
struction of a courthouse, it was 
held that the court properly admitted 
parol evidence to explain contradicto¬ 
ry provisions of the contract—Seelig 
v Phillips County, 196 SW* 466, 129 
Ark. 473. 

52. Mich —^Hickey v Oakland Coun¬ 
ty, 28 NW. 771, 62 Mich. 94—Peo¬ 
ple V Manistee County, 26 Mich. 
422 

TTucoutradlcted evidence 

Where the evidence was uncontra- 
dicted that claimant building con¬ 
tractors agreed to pay costs of print¬ 
ing county warrants in payment for 
work done, their recovery for such 
payment was properly disallowed — 
Seelig V Phillips County, 196 S W. 
456, 129 Ark. 473. 

53. Wash.—^Nickeus v. Lewis Coun¬ 
ty, 62 P 763, 23 Wash 126. 

16 C.J P 666 note 49. 

54. Miss —Jackson Bqiuipment & 

Service Co v. Dunlop, 160 So. 734, 
172 Miss. 752. 
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Order held not to show JnrlsdlctionaJ 
facts 

Miss.—Jackson Bquipment & Service 
Co. V, Dunlop, supra 

55. Ala—Stone v State ex rel, Hol¬ 
combe, 173 So. 63, 233 Ala 588 
Iowa—^Lacy v Monona County, 169 
NW 760, 184 Iowa 1324 

Where defect oonld not be cured 
Where the defect for which a claim 
was rejected was complainant’s non- 
compliance with a statute, and could 
not be cured at the time of such re¬ 
jection, there is no valid ground for 
requiring that the reason for rejec¬ 
tion be specified —^Lacy v. Monona 
County, supra 

53. Ala—Stone v State ex rel Hol¬ 
combe, 173 So 63, 233 Ala. 583 

57. Ala —^Wightman v. Karsner, 20 
Ala. 446 

68. N.D—^Rolette State Bank v Ro¬ 
lette County, 213 NW 848, 66 N 
D. 377. 

59. NY—^People v. Saratoga Coun¬ 
ty, 60 N.Y S. 1122, 45 App Div 42. 

16 CJ. p 655 note 51 [a]. 

60. Cal—Sweeny v Maynard, 62 
Cal 468. 

16 CJ p 666 note 61 Lb]. 

61. NY—^People v. Westchester 
County, 82 N.Y.S 604, 83 App.Div. 
61 

15 C J p 655 note 6L 
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the board,acting as a board and that the pre¬ 
cise amount allowed be stated.®^ 

The action of a county board or court in allow¬ 
ing a claim against a county may be required to be 
spread on the record.®^ Under particular statutory 
provisions, it has been held that an order allowing 
a claim against a county must be entered on the 
minutes, specifying the name of claimant and the 
amount allowed,®® also the page and particular sec¬ 
tion of the law under which such allowance is 
made,®*^ and on what account ®® Except under 
statutes which require only an order of allowance to 
be entered on the minutes,®® the disallowance of a 
claim, to amount to an audit thereof, should be en¬ 
tered in the minutes of the board or court,70 but 
the reasons for disallowance need not be spread on 
the recoid,7i and the sending of notice of disallow¬ 
ance to the wrong person is not fatal.72 

If there exists authority of law for the payment 


of a claim against a county, it has been held that an 
order of a fiscal court allowing such claim is not 
void 73 Some orders of allowance have, however, 
been held void for mdefiniteness 74 A county board 
approving an account “as reasonable” is not a suffi¬ 
cient compliance with a statute requiring that in 
approving an account such board shall certify that 
It found the account “correct and reasonable.”75 

§ 308. Appeal and Certiorari 

The right to appeal from the action of a board or 
court in allowing or disallowing claims against counties 
IS, under appropriate statutes, generally available, re¬ 
view of such action may in some instances be by cer¬ 
tiorari. 

Under appropriate statutory provisions, there gen¬ 
erally exists the right of appeal from the action of a 
county board or court m allowing or disallowing 
claims against the county,7® and, under some consti¬ 
tutional and statutory provisions, a further appeal 


62. Ala—State v Rogrers, 19 So 
909, 107 Ala 444. 32 L R.A 620 

Iowa.—Rice v Plymouth County, 43 
Iowa 136. 

AllowBALoe by ‘^one^’ with cosiseiLt of 
aU 

Where a claim against the county 
was examined by the board of su¬ 
pervisors and marked “allowed" by 
one of them, with the knowledge and 
consent of all, in accordance with the 
usual course of business of the 
board, the allowance was legal and 
bound the county, although no for¬ 
mal vote was taken or appeared of 
record—Griggs v, Kimball, 42 Iowa 
512. 

63. Ill—^McHaney v. Marion Coun¬ 
ty, 77 Ill 488 

ND—Rolette State Bank v. Rolette 
County, 213 NW 848, 56 ND 377, 

64. Cal —Spring Valley Water Works 
V. Ashbury, 52 Cal 126. 

65. Ala—Speed v. Cocke, 67 Ala. 
209 

N.D—^Rolette State Bank v. Rolette 
County, 213 NW 848, 65 ND 377 
16 C J p 665 note 66 

08. Miss—Newton County Bank v 
Perry County, 99 So 513, 135 Miss 
129 

Befexenoe to other dooTunents 
That the amount could have been 
ascertained by referring to other pa¬ 
pers or records on file is not suffl- 
cient—^Newton County Bank v. Per¬ 
ry County, supra 

67. Miss—Price v Winston County, 
157 So 909, 171 Miss 404—New¬ 
ton County Bank v. Perry County, 
99 So 513, 135 Miss 129. 

Effect of noxLcompUaaioe 
An order which fails to comply 
with the statute as indicated in the 


text IS void—^Magee v. Simpson, 160 
So 753, 168 Miss 318. 

Supplying defect 

A defect in an order for its fail¬ 
ure to, set forth the statute cannot 
be supplied by the clerk of the board 
—^Price V Winston County, 167 So 
909, 171 Miss 404 

Clainui specially provided for; gen^ 
eral cTaanta 

Orders allowing claims which have 
been specially provided for by oth¬ 
er statutes are within the applica¬ 
tion of the text rule to the same ex¬ 
tent as orders based on general 
claims against the county—Magee v 
Simpson, 150 So 753, 16$ Miss 318 

66. Miss—Newton County Bank v. 
Perry County, 99 So 613, 136 

Miss 129 

69- Miss—Simpson County v Kel¬ 
ly, 166 So 632, 176 Miss 696— 
Newton County Bank v. Perry 
County, 99 So 513, 135 Miss. 129 
—Clay County v Chicliasaw Coun¬ 
ty, 24 So 976, 76 Miss 4X8 

70. Ala.—Chilton County v. State, 
41 So. 463, 146 Ala. 439 

71. Colo—Merwin v Boulder Coun¬ 
ty, 67 P. 286, 29 Colo. 169 

72. Neb —Lincoln Tp v. Kearney 
County, 112 NW 608, 79 Neb 
299 

15 C J. p 656 note 69 

73. Ky—Bell Fiscal Court v. Hel¬ 
ton, 79 S.W2d 683, 258 Ky 219 

74. Miss,—^Newton County Bank v 
Perry County, 99 So 613, 135 Miss 
129 

16 CJ. p 655 note 60 

Order held indefinite as to amount 
Miss—^Newton County Bank v. Per¬ 
ry County, supra 

75- Miss—Jackson County v. Ne¬ 
ville, 96 So 626, 131 Miss 599. 
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70. Ark—^Wright v. LeCroy, 44 S 
W2d 366, 184 Ark 837 
Kan—Brelsford & Gifford Co v 
Board of Com’rs of Smith County, 
31 P2d 25, 189 Kan 339—Salthouse 
V Board of Com’rs of McPherson 
County, 224 P. 70, 115 Kan 674, 
followed in 224 P 73, 116 Kan 
668 

Okl —Board of County Com’rs of 
Atoka County v Cypert, 166 P 196, 
65 Okl 168 

Tex —^Ashburn Bros, v Edwards 
County, CivApp. 39 SW2d 946, 
affirmed. Com App , 68 S W 2d 71 
15 C J p 656 note 61. 

STature of appeal 

(1) The appeal provided by stat¬ 
ute from a board’s disallowance of 
a claim against a county has been 
held to be merely a method of bring¬ 
ing before a court of law the mat¬ 
ter in controversy rather than an 
appeal in any strict sense —^Brels- 
ford & Gifford Co v. Board of Com’rs 
of Smith County, 31 P 2d 26, 139 
Kan 839 

(2) An appeal from the action of a 
county board in denying a claim par¬ 
takes largely of the nature of an 
independent lawsuit —^Leinbach v 
Board of Com’rs of Pottowatomie 
County, 226 P 993, 116 Kan. 347 

Only avaolable remedy 

(1) Where there is authority of 
law for the payment of a cla^m 
against a county, it has "^een held 
that the only relief from the order of 
a fiscal court allowing such claim is 
by appeal—Bell Fiscal Court v Hel¬ 
ton, 79 SW2d 683, 268 Ky 219 

(2) The only remedy of one ag¬ 
grieved by order of county board of 
supervisors which provided for is¬ 
suance of, funding bonds to pay 
claims against supervisor’s district, 
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to the highest court of the state may be prosecut¬ 
ed ^7 

Certiorari, In at least one state, the action of a 
county board in passing on a claim against the coun¬ 
ty IS reviewable on certioran,*^® jg goie rem¬ 
edy of claimant on disallowance of his claim 
Under constitutional provisions conferring on coun¬ 
ty courts jurisdiction to allow claims against the 
county, It has been held that a judgment of such 
court in allowing such claim could not be reviewed 
by certiorari, and this, notwithstanding the claim 
in question was not verified as required by statute, 

§ 309. - Jurisdiction 

Jurisdiction of courts reviewing action on a claim 
against a county depends on statutes providing the form 
of review. 

Under the theory that the appeal from disallow¬ 
ance of claims by a county board is a mode of pre¬ 
senting the matter for judicial consideration rather 
than an appeal in the strict sense, see supra § 308, 
it IS, of course, held that the j'unsdiction exercised 
by the court on such appeal is actually original 
rather than appellate Under particular statutes, 
particular courts have been held to have acquired 
jurisdiction of such appeals from the disallowance 
of claims by county boards.^^ Under other statutes 
making orders or judgments of county courts ap¬ 
pealable to a specified court, it has been held to 
have jurisdiction of the parties and subject matter 
in an appeal from orders of a county court on 
claims against counties,®^ and the mere fact that 


a warrant issued, before the case was tried on ap¬ 
peal, from an order allowing a claim has been held 
not to affect such jurisdiction.^^ Moreover, under 
applicable statutory provisions giving such appellate 
court authority to issue, hear, and determine all 
necessary writs to carry into effect the court’s spe¬ 
cific powers, it has been held that the court has the 
right and power to issue a writ staying proceed¬ 
ings Under particular statutory provisions grant¬ 
ing to claimants the right to appeal to a specified 
court where claims against a county have been dis¬ 
allowed by the county board, it has been held that 
such court acquires j'unsdiction when claimant has, 
in conformity with the statute, given notice of ap¬ 
peal, furnished and filed his appeal bond, and filed 
a transcript of the record and failure to file a pe¬ 
tition for review within the time specified by stat¬ 
ute may not affect the jurisdiction so acquired 86 

§ 310. - Right of Review and Decisions 

Reviewable 

Under applicable statutes the claimant has the right 
to appeal from a disallowance of his claim, from its al¬ 
lowance the county or a taxpayer may appeal. Only such 
decisions as come within the meaning of statutes pro¬ 
viding the remedy may be reviewed. 

Under statutes providing a nght of appeal from 
allowance or disallowance of claims against a coun¬ 
ty, it has been held that this right may be pursued 
by claimant taking an appeal from the disallowance 
of his claim, m whole or in part,8'? or by the county, 
or a taxpayer thereof, taking an appeal from the 
allowance of a claim, in whole or in part.88 How¬ 


ard which expressly adjudicated that 
claims were valid obligations of dis¬ 
trict was held to be by appeal to the 
circuit court within time and in man¬ 
ner provided by law —^Brown v 
Board of Sup’rs of Simpson County, 
Miss, 187 So 738 
Effect of appeal 

Statutory remedy of appeal from 
county commissioners does not pre¬ 
clude one, whose claim has been dis¬ 
allowed, from beginning action, I 
which would otherwise be available, 
by filing petition and causing issu¬ 
ance and service of summons — 
Board of County Com’rs of Atoka 
County V Cypert, 166 P 195, 66 Okl 
168 

77. Colo.—^Washington County v 
Murray, 100 P 688, 46 Colo. 116 

Ky—^Miller v Baughman, 11 KyOp 
266 

15 C.J. p 665 note 62. 

78. N.T —Zurich General Accident & 
Liability Ins Co, Limited, of Zu¬ 
rich, Switzerland, v Board of 
Sup’rs of Sullivan County, 267 N 
TS 142, 236 App,Div. 473 

15 C.J p 656 note 69. 


79- N Y —^Zurich General Accident & 
Liability Ins Co, Limited of Zu¬ 
rich, Switzerland v. Board of 
Sup’rs of Sullivan County, supra 

80. Ark—^Lamb & Rhodes v How- 
ton, 198 S.W 621, 131 Ark 211 

Verification of claims generally see 
supra § 801 

81. Kan—^Brelsford & Gifford Co v 
Board of Com’rs of Smith County, 

31 P 2d 25, 139 Kan 339. 

• 

82. Kan—^Brelsford & Gifford Co v 
Board of Com’rs of Smith County, 
supra—Salthouse v Board of 
Com’rs of McPherson County, 224 
P 70, 116 Kan 674, followed in' 
224 P 73, 116 Kan 668 

Appeal from second disallowance 
Where an appeal, from a second 
disallowance of a claim by a county 
board, was taken in conformity with 
the statute providmg such remedy it 
was held that the court contemplated 
by the statute acquired jurisdiction 
of the cause.—Brelsford & Gifford 
Co V Board of Com’rs of Smith 
County, 31 P 2d 25, 139 Kan 339. 
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83. Ark—^Wright v Le Croy, 44 S- 
W2d 866. 184 Ark 837 

84. Ark—^McLain v Miller County, 
23 SW2d 264. 180 Ark 828 

85. Ark.—^Wright v Le Croy, 44 S. 
W2d 366. 184 Ark. 837. 

to. vacation 

Where appeal from county court’s 
order of allowance in\olving prop¬ 
erty was taken to circuit court, judge 
thereof, in vacation, could stay pro¬ 
ceedings pending appeal and direct, 
sheriff to teike possession of proper¬ 
ty—Wright V Le Croy, supra 
88. Neb —^Myers v Hall County, 263 
NW 486, 130 Neb 13. 

87- Idaho—Jolly v Woodworth, 42 
P 512, 4 Idaho 496 

15 C J P 666 note 63 

8& Ark—^Wright v. Le Croy, 44 S 
W 2d 366, 184 Ark 837—McLain v 
Miller County, 23 SW2d 264, 180 
Ark 828—^Echols & Helton v Lin¬ 
coln County, 241 S W 881, 164 Ark. 
142 

16 C J. p 666 note 64 
Oompromlse 

That the allowance by the county 
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ever, under the view that a county board m passing 
on a claim against the county exercises a judicial 
power, see supra § 305, rendering the decision of 
the board final and conclusive, see infra § 313, it 
has been held that there can be no appeal in favor 
of a county from the action of the county board in 
allowing a claim against the county At any 
rate the right to appeal, when provided by law, can¬ 
not be exercised by one who is not interested in, 
or aggrieved by, the decision.®^ 

No appeal can be taken from orders which are 
not in the proper form or which do not involve the 
proper questions to come within the meaning of the 
statute allowing the appeal.®^ 

A claimant must accept or reject the action of the 
board as an entity. He cannot appeal from part of * 


It,®® although it is held that a taxpayer may ap¬ 
peal from separate items of the allowance of a 
claim, without appealing from the whole allow¬ 
ance.®® 

§ 311. -Perfection of Appeal, Hearing, 

and Determination 

There must be substantial compliance with statutes 
prescribing the steps to be taken for the perfection of an 
appeal from the action of a county board or court in 
allowing or disallowing a claim against the county. The 
right to a hearing in the appellate court may be waived. 

In taking, an appeal from the action of a county 
board on a claim against the county, there must be 
a substantial compliance with statutory require¬ 
ments as to the giving of notice,®^ the approval and 
‘ the filing of a bond or an undertaking,®5 and the 


board was made by way of a com¬ 
promise of a pending claim has been 
held not to affect the right of a tax¬ 
payer to appeal as authorized by 
statute—0. M Campbell Co v Boyd 
County. 220 N.W 240. 117 Neb 186, 
modified on other ground 223 N.W 
21. 117 Neb. 186 

Delivery of county warrant before 
expiration of time for taking taxpay¬ 
er's appeal from allowance of claim 
by board did not affect taxpayer's 
right of appeal—Beadle v. Harmon, 
366 N.W 18. 180 Neb. 389. 

Order to appeal 

County attorney had authority un¬ 
der particular statutory provisions 
to prosecute appeal from order of 
fiscal court allowing claim without 
being ordered to do so by either fis¬ 
cal court or county court—Johnson 
County V High Test Oil & Gas Co, 
103 S W2d 272, 267 Ky 760. 

89. Utah—Bailey v Van Dyke, 240 

P 464. 66 Utah 184 
Matters not warranting interference 

Mere irregularities in the present¬ 
ation or allowance of a claim or 
erroneous decisions of questions of 
fact are not grounds tor judicial in¬ 
terference—Bailey v. Van Dyke, su¬ 
pra 

9Qi Ark—^Hudson v Jefferson Coun¬ 
ty Ct, 28 Ark 369. 

15 C.J. p 6&6'tiote 65. 

91. Minn.—In re Quinn, 220 N.W 

946, 175 Minn. 298 

16 C J p 666 note 66 
** Allowance’’ 

Where, at time order of county 
court confirming sale of property to 
buyer for a certain sum, there was 
entered an order allowing buyer's 
claim for same amount against coun¬ 
ty transaction constituted “allow¬ 
ance" to buyer against county with¬ 
in the meaning of a statute authoriz¬ 
ing an appeal from such allowance 
—Wright V Le Croy, 44 S.W.2d 366, 
184 Ark. 837. 


Final action or decision. 

(1) Determination of county super¬ 
visors auditing and disallowing claim 
against county is final as regards the 
review of such determination —^Zu¬ 
rich, General Accident & Liability 
Ins Co., Limited, of Zurich, Switzer¬ 
land, V Board of Sup'rs of Sullivan 
County, 267 NTS 142. 235 App Div. 
473 

(2) In the absence of statute au¬ 
thorizing a review by the courts of 
the action of a governor in passing 
on a petition involved in a claim 
against a county, or authorizing a 
review of the action of a board com¬ 
posed of the governor and a judge in 
passing on such claim, it has been 
held that such action is final and, as 
such, reviewable, provided the au¬ 
thority of such board and the gov¬ 
ernor IS exercised within the limits 
of the statute conferring such au¬ 
thority—Jackson County v Neville, 
96 So 626, 131 Miss 699. 

(3) Notation, "O K in sum of 
$150, but no funds,” by county court 
on claim previously allowed in part 
did not amount to a “final Judg¬ 
ment,” such as might be subject to 
appeal—Parmer v Franklin County, 
16 S W 3d 10. 179 Ark 373 

Settlement of claim 

Where a county board settled a 
claim against the county and entered 
an order pursuant thereto, it was 
held that the action of the board did 
not constitute an order of allowance 
as was contemplated by statutory 
provisions for appeal—^In re Quinn, 
220 N.W 946, 175 Mmn. 298 

Presentation and order of disallow¬ 
ance 

Presentation of a claim against 
county which has been disproved by 
the county auditor to the board of 
county commissioners and an order 
of disallowance ef claim by the board 
may, under applicable statute, be 
conditions precedent to proceeding to 
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enforce the claim against the coun¬ 
ty by means of an appeal to the 
district court—State v. Major, 192 
P 618, 58 Mont. 140 

92. Ky —Slater-Business Printing 

Co V Tincher, 256 S W, 722, 201 
Ky 370. 

15 C J p 656 note 67. 

AmoTLnt allowed credited will not 
preclude claim for balance—Center 
V. Breathitt County, 90 SW 1054, 28 
KyL 1003 

Acceptance of partial allowance as 
bar to suit see infra § 314 

93. Mont—^Twohy v Granite Coun¬ 
ty, 43 P 494, 17 Mont. 461. 

94. Okl—Beaver County Com'rs v. 
Beaver County, 146 P 434, 46 OkL 
526 

S D —Lyman County ^ Lyman Coun¬ 
ty Com'rs, 85 NW 697, 14 S D. 
341 

16 CJ p 666 note 70. 

Immaterial error In notice 

Clerical error in stating date of 
county commissioners' order disal¬ 
lowing claim in notice of appeal was 
held to be immaterial under circum¬ 
stances of a particular case—Small 
Claims Department of Justice Court 
of Lawrence Johnston v Board of 
Com'rs of Ada County, 356 P. 102, 
44 Idaho 228 
Statute not invalid 

Statute making appeal from coun¬ 
ty board's disallowance of claim ex¬ 
clusive remedy, has been held not 
invalid m not providing for notice 
to claimant.—Suhr v Dodge County, 
236 N.W. 463, 183 Minn. 299 

96. Neb—Cedar County v. McKin¬ 
ney Loan, etc., Co., 96 N.W. 606, 1 
Neb., Unoffi, 411 

Wis—^Ellis V. Barron County, 87 N. 

W. 652, 111 Wis. 676. 

15 C.J p 656 note 71. 

Bond not necessary 
Under statutes requiring the filing 
of an appeal bond “where an appeal 
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contents and the filing of a transcript, a statement, 
or other necessary papers.96 Appellant's failure to 
give notice may, however, be waived by the adverse 
party's appearing and moving to dismiss the ap¬ 
peal,or by appearing and taking part in the trial 
of the case in the appellate court without raismg 
any question as to notice.® 8 

The appeal must be taken within the time limited 
by statute,®® but must not be taken prematurely.^ 
Only proper parties may and should be joined,® and 
the appeal should be docketed in the names of such 
parties.® New parties may not be substituted on 
appeal from the action of the lower court in allow¬ 
ing a claim against a county.-* 

On appeal from an order of a county board dis¬ 


allowing a claim, it has been held that the appel¬ 
late court cannot render judgment against the coun¬ 
ty without pleadings being filed and a trial or hear¬ 
ing had,® although it has also been held that no 
formal pleadings are required on appeal from the 
action of a board or court in allowing or disallow¬ 
ing a claim.® Moreover it has been held that the 
right, if any, to a hearing, in the appellate court 
may be waived 7 Where the prosecuting attorney 
of a county was present and announced that he had 
no defense to make against the claim, the fact that 
the appellate court on appeal from a disallowance 
of the claim by a county court proceeded to try 
the cause in the absence of the county judge has 
been held not to constitute reversible error.® 

The appeal vacates the decision of the board.® 

Appeal taken, pxei&atiirely 
Appeal from county’s action in de¬ 
ferring consideration of claim, per¬ 
fected within eleven days after board 
of county commissioners had defer¬ 
red consideration, was held to be pre¬ 
mature where it appeared that no 
meeting of board had taken place in 
the meantime—Board of Com’rs of 
C?haffee County v. Walker, supra 

2. Ky—Breckenridge County v Mc¬ 
Donald. 159 S W 549, 154 Ky 721. 

16 C J p 657 note 76 

3. Okl —^Beaver County Com’rs v 
Beaver County, 146 P 4S4, 45 Okl 
626 

S D —^Lyman County v. Lyman Coun¬ 
ty Com’rs, 85 NW. 697, 14 SD. 
341 

Ark.—^McLain v. Miller County, 
23 S.W 2d 264, 180 Ark 828 
Suhstitutlng another person, for 
plaintiff 

Ark—^McLain v. Miller County, su¬ 
pra. 

6. Neb—^Box Butte County v Nole- 
man, 74 NW. 682, 54 Neb 239 

6. Ill—George y, De Eialb County, 
1 N.B.2d 621, 285 IllApp 16 

7. Mont —^Huntington v. Yellow¬ 
stone County, 257 P. 1041, 80 Mont. 
20 . 

Agreement of board 

County board may agree that a 
judgment may be entered against 
it by the court—^Ployd County v. 
Scott, 49 N.E 396, 19 Ind App. 227 
Joining in Bnbmisslon of case 

County attorney, by joining with 
claimant for submission without 
further notice and without argu¬ 
ment, of appeal from order of county 
commissioners disallowing claim, 
was held to waive county's right to 
hearing in appellate court,—Hunt¬ 
ington V. Yellowstone County, 267 P. 
1041, 80 Mont 20. 

8. Ark—Madison County v. Simp¬ 
son, 293 SW 34. 173 Ark 766 

9. Minn.—^Kief v. Mills, 179 N.W. 


is taken by any person in cases of 
allowances made for or against coun¬ 
ties,” no bond is required where the 
appeal is taken by a county—^Frank¬ 
lin County v. Smith, 11 SW.2d 446, 
178 Ark 666 

96. Ky—^Knott County v Hays, 78 

S W 2d 789, 257 Ky 689 
15 C J p 656 note 72 

Xn absence of statement of appeal 
it was held that there was nothing 
for the appellate court to consider 
and the omission was not aided by 
a recital in the judgment below re¬ 
ferring to a statement of appeal — 
Knott County v Hays, 78 S.W 2d 789, 
257 Ky. 689. 

Failure to file petition within time 
specified by statute has been held not 
to constitute a fatal defect where ap¬ 
pellant has in other respects com¬ 
plied with statutory provisions for 
furnishing and filing papers required 
to procure a review—^Myers v Hall 
County, 263 NW. 486, 130 Neb 18 

Verification 

(1) On appeal from order of coun¬ 
ty board disallowing claim against 
county, failure to verify application 
for appeal has been held not to con¬ 
stitute a fatal defect —^Myers v. Hall 
County, supra 

(2) On the other hand, under ap¬ 
plicable statutory provisions, it has 
been held that the appellate court 
properly dismissed appeal from coun¬ 
ty court’s order disallowing claim 
against county for nonconformity of 
attached affidavit with statutory re¬ 
quirements, where claimant did not 
amend affidavit as he might have at 
any time —^National Supply Co v Iz¬ 
ard County, 81 S.W.2d 842. 190 Ark, 
744. 

(8) Under particular statutory pro¬ 
visions It has been held that attorney 
for claimant wais authorized as at¬ 
torney for the ’’party aggrieved” to 
make the required affidavit in appeal¬ 
ing from a disallowance of claim.— 


Franklin County v. Smith, 11 SW.2d 
I 446. 178 Ark. 666 

(4) Where the transcript, although 
filed within the time required, Is, 
through fault of county clerk, not 
properly authenticated, it has been 
held that the appellate court, on ob¬ 
jection to transcn-pt on that ground, 
and where appellant was not at fault, 
might allow the proper certificate 
of authentication to be attached, al¬ 
though time for filing transcript had 
then elapsed—^Bartlett v. Dahlsten, 
178 NW. 636, 104 Neb. 788 
Finding as to filing 
Where it was only by compliance 
with statutory provisions relating to 
the filing of papers an appeal that 
papers presented in court by the 
county attorney could have been 
rightly out of the possession of the 
clerk of the appellate court, an im¬ 
plied finding that such papers had 
been filed with such clerk was held 
to be correct—^Huntington v Yellow¬ 
stone County, 267 P. 1041, 80 Mont 
20 

JPraud or other misoonduot 
Where the order of a fiscal court 
allowing a claim was directly chal¬ 
lenged by appeal, rather than col¬ 
laterally attacked on the ground of 
fraud, It was held that the statement 
of appeal need not allege fraud or 
other misconduct of the fiscal -court 
—^Harlan County ex rel Middleton 
V. Brock, 92 S W 2d 767, 263 Ky 
530 

97. Ark.—^Franklin County v. Smith, 
11 SW.2d 446, 178 Ark 666 

98. Okl,—Cherokee County Pub Co 
V Cherokee County, 151 P. 187, 48 
Okl 722 

99. Ind—Wnght V. Caskey, 60 NB 
320, 26 Ind.App 520 

Wis.—^Rice V Ashland County, JB4 N 
W. 189, 108 Wis. 189. 

1. Colo—^Board of Com’rs of Chaf¬ 
fee County V Walker, 181 P, 195, 
66 Colo. 312 
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contents and the filing of a transcript, a statement, 
or other necessary papers 96 Appellant's failure to 
give notice may, however, be waived by the adverse 
party's appearing and moving to dismiss the ap¬ 
peal,^7 or by appearing and taking part in the trial 
of the case in the appellate court without raismg 
any question as to notice.98 

The appeal must be taken within the time limited 
by statute,99 but must not be taken prematurely.^ 
Only proper parties may and should be joined,2 and 
the appeal should be docketed in the names of such 
parties.3 New parties may not be substituted on 
appeal from the action of the lower court in allow¬ 
ing a claim against a county 4 

On appeal from an order of a county board dis¬ 


allowing a claim, it has been held that the appel¬ 
late court cannot render judgment against the coun¬ 
ty without pleadings being filed and a trial or hear¬ 
ing had,5 although it has also been held that no 
formal pleadings are required on appeal from the 
action of a board or court in allowing or disallow¬ 
ing a claim.6 Moreover it has been held that the 
right, if any, to a hearing, in the appellate court 
may be waived.7 Where the prosecuting attorney 
of a county was present and announced that he had 
no defense to make against the claim, the fact that 
the appellate court on appeal from a disallowance 
of the claim by a county court proceeded to try 
the cause in the absence of the county judge has 
been held not to constitute reversible error.* 

The appeal vacates the decision of the board.* 


IS taken by any person in cases of 
allowances made for or against coun¬ 
ties/' no bond is required where the 
appeal is taken by a county—^Frank¬ 
lin County V Smith, 11 SW.2d 446, 
178 Ark 666 

96. Ky.—^Knott County v Hays, 78 

S.W 2d 789, 257 Ky 689 
15 C J p 656 note 72 

Xa absence of statement of appeal 
it was held that there was nothing 
for the appellate court to consider 
and the omission was not aided by 
a recital in the judgment below re¬ 
ferring to a statement of appeal — 
Knott County v Hays, 78 SW2d 789, 
267 Ky. 589 

Failure to file petition within time 
specified by statute has been held not 
to constitute a fatal defect where ap¬ 
pellant has in other respects com¬ 
plied with statutory provisions for 
furnishing and filing papers required 
to procure a review—^Myers v Hall 
County, 263 NW. 486, 130 Neb 18. 

Vexifloatlon j 

(1) On appeal from order of coun¬ 
ty board disallowing claim against 
county, failure to verify application 
for appeal has been held not to con¬ 
stitute a fatal defect—Myers v Hall 
County, supra 

(2) On the other hand, under ap¬ 
plicable statutory provisions, it has 
been held that the appellate court 
properly dismissed appeal from coun¬ 
ty court's order disallowing claim 
against county for nonconformity of 
attached aflldavit with statutory re¬ 
quirements, where claimant did not 
amend affidavit as he might have at 
any time—^National Supply Co v Iz¬ 
ard County, 81 SW.2d 842, 190 Ark. 
744. 

(3) Under particular statutory pro¬ 
visions It has been held that attorney 
for claimant was authorized as at¬ 
torney for the “party aggrieved" to 
make the required affidavit in appeal¬ 
ing from a disallowanee of claim — 


Franklin County v Smith, 11 S W 2d 
446, 178 Ark. 666 

(4) Where the transcript, although 
filed within the time required, is, 
through fault of county clerk, not 
properly authenticated, it has been 
held that the appellate court, on ob¬ 
jection to transcript on that ground, 
and where appellant was not at fault, 
might allow the proper certificate 
of authentication to be attached, al¬ 
though time for filing transcript had 
then elapsed—^Bartlett v Bahlsten, 
178 NW. 636, 104 Neb. 788. 
jnadlng as to filing 
Where it was only by compliance 
with statutory provisions relating to 
the filing of papers an appeal that 
papers presented in court by the 
county attorney could have been 
rightly out of the possession of the 
clerk of the appellate court, an im¬ 
plied finding that such papers had 
been filed with such clerk was held 
to be correct—^Huntingrton v. Tellow- 
stone County, 257 P. 1041, 80 Mont 
20 

Fraud or other misoonduot 

Where the order of a fiscal court 
allowing a claim was directly chal¬ 
lenged by appeal, rather than col¬ 
laterally attacked on the ground of 
fraud, It was held that the statement 
of appeal need not allege fraud or 
other misconduct of the fiscal •court. 
—^Harlan County ex rel Middleton 
V. Brock, 92 S W.2d 767, 263 Ky 
530 

97. Ark—^Franklin County v Smith, 
11 S.W.2d 446, 178 Ark 666. 

98. Okl.—Cherokee County Pub Co 
V Cherokee County, 161 P. 187, 48 
Okl 722 

99. Ind—Wright V Caskey, 60 NE 
320, 26 IndApp 520 

Wis. — ^Rice V Ashland County, j84 N 
W 189, 108 Wis 189 

1. Colo—^Board of Com'rs of Chaf¬ 
fee County V Walker, 181 P. 196, 
66 Colo 312 


Appeal taken prematurely 

Appeal from county’s action in de¬ 
ferring consideration of claim, per¬ 
fected within eleven days after board 
of county commissioners had defer¬ 
red consideration, was held to be pre¬ 
mature where it appeared that no 
meeting of board had taken place m 
the meantime —Board of Com'rs of 
Chaffee County v Walker, supra. 

2. Ky.—^Breckenridge County v Mc¬ 
Donald, 159 SW 649, 164 Ky 721. 

15 C J p 667 note 76. 

3. Okl —^Beaver County Com'rs v. 
Beaver County, 146 P. 484, 46 Okl 
626 

S.D —Lyman County v. Lyman Coun¬ 
ty Com'rs, 85 N.W. 697, 14 S.D. 
841 

A Ark —^McLam v Miller County, 
23 S.W.2d 264, 180 Ark 828 
Substituting another person for 
plaintiff 

Ark—^McLain v. Miller CJounty, su¬ 
pra, 

5. Neb—^Box Butte County v. Nole- 
man, 74 N.W 682, 54 Neb 239 

6. Ill—G-eorge v De Kalb County, 
1 NE2d 621, 285 IllApp. 16 

7. Mont —^Huntington v Yellow¬ 
stone County, 267 P. 1041, 80 Mont 
20 

Agreement of board 

County board may agree that a 
judgment may be entered against 
It by the court -^Floyd County v, 
Scott, 49 NE 396, 19 IndApp. 227. 
Joining in submission of case 

County attorney, by joining with 
claimant for submission without 
further notice and without argu¬ 
ment, of appeal from order of county 
commissioners disallowing claim, 
was held to waive county's right to 
hearing in appellate court —^Hunt¬ 
ington V Yellowstone County, 267 P. 
1041, 80 Mont 20. 

8. Ark —Madison County v. Simp¬ 
son, 293 SW 84, 173 Ark 755 

9. Minn.—^Klef v. Mills, 179 N.W. 
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Determination to be made of the cause on ap¬ 
peal from the action of a county board or court in 
auditing and allowing or disallowing a claim against 
a county is discussed infra § 312. 

§ 312. -Review and Detennination in 

Appellate Tribunal 

The whole claim is before the appellate court for 
trial do novo on appeal from action allowing or disallow¬ 
ing a claim against a county. Determination which may 
be made of the cause on appeal depends on applicable 
statutory provisions. 

On appeal from the action of a county board in 
allowing or disallowing a claim against the county, 
it has been held that the whole claim is before the 
appellate court,the cause being triable de novo on 
the merits,on such evidence as the parties may 
produce, and a rule requiring issues in the appel¬ 
late court to be the same as in the court of orig¬ 
inal jurisdiction has been held not to apply 13 How¬ 
ever, the appellate court is limited to the determi¬ 
nation of the matter that was before the county 
board,i4 and it will not consider an order of the 


county board which is entirely separate and dis¬ 
tinct from the one named in the statement of ap¬ 
peal 16 So the want of a reply in the lower court 
cannot be raised for the first time on appeal from 
a judgment in favor of a claimant against a county, 
and especially where, because the case on review is 
not settled, the appellate court is not advised as to 
whether the want of a reply has been waived by lit¬ 
igation in the trial of the issues in the lower court 
It may not be urged for the first time on appeal that 
no order was made by the county court or by the 
clerk of the appellate court granting an appeal from 
action of the county court on a claim against the 
county.^*^ Also, in some jurisdictions, the appellate 
court can act only on the evidence received by the 
board. 13 The burden of proof on appeal from an 
order on a claim against a county has been held to 
be on claimant,!® and it has been held that suffi¬ 
cient competent evidence must be produced to sup¬ 
port the findings and judgment on appeal.®® Where 
the record shows that the claim was acted on by 
the county board, an objection to the jurisdiction 
of the court that the record does not show that the 


724, 725, 147 Minn. 138 citing 

Corpus JTnzls. 

16 C J p 667 note 77. 

la Ky —^Knott County Fiscal Ct 
V. Duke, 163 S.W. 469, 157 Ky 
499. 

II. Idaho—Johnson v. Young, 287 

P 688, 49 Idaho 267 ' 

III. —George v De Kalb County, 1 
NB.2d 621, 286 Ill App. 16. 

Minn—^Kief v Mills, 179 NW 724, 

725, 147 Minn 138, citing Corpus 
Juris. 

Neb.—O M. Campbell Co. v Boyd 
County, 220 NW 240, 117 Neb 186, 
modified on other grounds 223 N. 
W 21, 117 Neb 186. 

16 C J p 657 note 78 
Abstract question 

On appeal from an order of a coun¬ 
ty board disallowing a salary claim 
of a county officer, it was held that 
the appellate court would not con¬ 
sider a merely abstract question, as 
whether claimant was a de 3 ure of¬ 
ficer where such question did not 
affect the case—Board of Com'rs of 
Montrose County v. Wharton, 261 P. 
4, 82 Colo 466 
Affirmative defenses 

(1) On appeal from an order of 
county commissioners rejecting a 
claim against the county, to a par¬ 
ticular court, as provided by statute, 
it has been held that all affirmative 
defenses, as the statute of limita¬ 
tions, * are available without plea.— 
Bowlus-Metzger Co. v. Board of 
County Com'rs of Pike County, 19 
Ohio App 36 

(2) Accordingly, if no formal 
pleadings are required, the county, in 


the absence of such pleadings, may 
make the same defense as an indivi¬ 
dual could, and may avail itself of 
ajiy counterclaim or set-off which it 
may have against the claimant — 
Jefferson County v. Patrick, 12 Kan 
605. 

Amendments increasing claims 
Under the theory that a trial de 
novo on appeal requires that the 
trial before the appellate court be 
on the original papers and issues 
had below, it has been held in ap¬ 
plying the text rule that amend¬ 
ments filed m the appellate court in¬ 
creasing claims against county 
should be stricken—^Madison County 
V. Nance, 32 S.W2d 1073, 182 Ark 
776 

Oonstltntionality of statute 
It has been held that a district 
court, on appe*il from board of coun¬ 
ty commissioners allowing disputed 
claim against county, may determine 
whether statute supporting claim is 
unconstitutional—In re Bucher, 20 
P.2d 160, 162 Okl 168. 

Xrregnlar pxooeefiixigs 
Where, on appeal from the disal¬ 
lowance of a sheriff's claim for mile¬ 
age, the case was tried de novo, and 
the fact that the sheriff had in¬ 
curred certain expenses was admit¬ 
ted, and he established the necessity 
of the expenses by witnesses called, 
and no exception was taken to the 
method of procedure, and no injury 
was done to the county, any irregu¬ 
larity IS not reversible error.—Peel¬ 
ing V. York County, 61 A. 911, 212 
Pa 246. 


12. Ill—George v. De Kalb County, 

I NB2d 621, 285 Ill App. 16, 

13. Neb —Sheibley v. Dixon Coun¬ 
ty, 85 NW 399, 61 Neb. 409. 

15 C.J. p 657 note 80. 

14. Mont —^Albers v, Barnett, 161 
P 621, 63 Mont. 71 

16. Ky —Breckenridge County v 
McDonald, 169 SW, 649, 164 Ky. 
721. 

le. Minn—^Kief v. Mills, 179 NW. 
724, 147 Minn 138 

17. Ark —^Franklin County v. Smith, 

II S.W.2d 446, 178 Ark, 666. 

18. S.C,—Cunningham v. Clarendon 
County, 62 S B 212, 81 S C 201. 

19. Idaho.—Johnson v. Young, 287 
P. 688, 49 Idaho 267. 

Ssetent of proof required 

(1) In applying the text rule it 
has been held that claimant is re¬ 
quired to make a prima facie case.. 
—Johnson v. Young, supra. 

(2) It has also been held that the 
burden resting on claimant is the* 
same as that required in ^an action 
brought in court to enforce a money 
demand —Kiof v. Mills, 179 N.W, 724, 
147 Minn. 138. 

2a Ill—George v. De Kalb County, 
1 N.B.2d 621, 285 Ill App. 16. 
Bvideuoe Insuffidexit 
Bvidence held insufficient to sup¬ 
port judgment against county award¬ 
ing former county sheriif recovery of 
back salary from excess fees collect¬ 
ed by him and turned over to coun¬ 
ty—George v. De Kalb County, su¬ 
pra. 
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claim was filed is without merit,21 although, where 
it appears that a county commissioner's court was 
charged with judicial knowledge that it was exceed¬ 
ing Its jurisdiction in allowing a certain claim, the 
appellate court will not presume that the lower 
court made findings which would have sustained its 

junsdiction.22 

OetsTMifidtiOfi and disposition of cause Where 
the court on appeal renders judgment, it is confined 
to such a judgment as the county board or court 
should have rendered ,23 and, where the county 
board had no jurisdiction to act on the merits of the 
claim presented to it, it has been held that on an ap¬ 
peal from Its allowance the appellate court has no 
jurisdiction to render a judgment against the coun- 
ty.24 The question as to whether the court may and 
should dispose of the case by rendering final judg¬ 
ment, or by affirming or reversing and remanding 
to the county board for further proceedings is de¬ 
pendent on the statutes and practice m the particu¬ 
lar jurisdiction. Under some statutes the appel¬ 
late court may make a final disposition of the case, 
or may remand it to the board for further proceed¬ 
ings 25 Under other statutes the appellate court on 
finding that the claim, in whole or part, should be 
allowed, may25 and according to some cases 
should,27 adjust the amount thereof and give judg¬ 
ment therefor, instead of ordenng a new trial In 
one state, at least, on appeal from an order of a 
county board on a claim against the county, the ap¬ 
pellate court will affirm or reverse such order rather 


than enter final judgment ;28 and, where this rule 
prevails, it has been held that a statute providing 
that the judge of a court reviewing action on a 
claim against a county may order the same paid 
does not empower entry of final judgment on such 
claim.29 Where an appeal is from the judgment of 
a county board rejecting a portion of a claim, it has 
been held not to be error to refuse judgment for the 
full amount of the claim, although there is no evi¬ 
dence against it and the claim is sworn to 20 It has 
been held that, where there is such preponderance 
of evidence against the determination of the coun¬ 
ty board that a jury's verdict would have been set 
aside, such determination should be annulled by the 
reviewing court and remitted to such board for a 
new audit.®^ 

In a proper case, the court may dismiss the ap¬ 
peal.® 2 A clerical error, in the record on appeal, 
stating the date of the order from which the appeal 
has been taken has been held, however, not to war¬ 
rant dismissal of an appeal;®® and, where an ap¬ 
peal from a county court is taken by filing with the 
clerk of the appellate court an affidavit and tran¬ 
script of the proceedings, it has been held to be 
error to dismiss the appeal on the ground that no 
order granting the appeal was made, as filing the 
transcript with the clerk is tantamount to an order 
for appeal by such clerk.®^ 

Where the appellate court proceeds according to 
law, its judgment in the case on appeal constitutes 
a final adjudication of all matters involved®5 and 


21. —Gibson v Sherman Coun¬ 
ty, 149 NW 107, 97 Neb 79 

22. Tex —Cameron County v Fox, 
Com App , 2 S W 2d 433, reversing 
Fox V Cameron County, Civ App., 
257 SW 1111 

Taluation of taxable luropexty 
Where the jurisdiction of the low¬ 
er court to make the allowance in 
question depended on the total tax¬ 
able valuation of the property in the 
county, it was held in applying the 
text rule that it would not be pre¬ 
sumed on appeal that the lower court 
found a difterent valuation from that 
appearing on the tax rolls —Cameron 
County V Fox, supra 

23k Ark—^Hamlen v. Grant County, 
192 S W 226, 127 Ark 283. 

24, Ind—^Myers v Gibson, 63 NE 
646, 152 Ind. 600 

25. * Okl—Liogan County v State 
‘ Capitol Co, 86 P 618, 16 Okl 626 

26. Kan —Franklin County v Ot¬ 
tawa, 31 P 788, 49 Kan 747, 38 Am. 
SR 396 

27, SC—Aull V Newberry County, 
20 S B 61, 42 S C 321. 


28. Mont —^Huntington v. Yellow¬ 
stone County, 267 P. 1041, 80 Mont. 
20—-State v Major, 192 P 618, 68 
Mont 140—^Albers v Barnett, 161 
P 621, 63 Mont. 71. 

29. Mont —State v Major, 192 P 
618, 621, 68 Mont 140 

Beason for tMs view 

“The proviso cannot mean more 
than that the judge may revise and 
overrule the action of the auditor and 
approve the claim; for It cannot be 
supposed that the Legislature in¬ 
tended to constitute the judge the 
final arbiter between the county and 
the claimant, and thus take away 
from the county the right to have 
the validity of any claim against it 
judicially determined in the ordinary 
way The county, as well as the 
claimant, has the right to its day 
in court and to have a controversy 
over a disputed claim tried by a jury 
This right the Legislature cannot 
take away.”—State v Major, supra. 

30. SC —Pickens County v Day, 22 
SB 772, 46 SC 161 

31. N T.—^Merwin v Board of Sup’rs 
of Bne County, 272 N.Y S. 868, 242 
App Div 676 


32. Ind—^Taylor v. Bosworth, 27 N 
B 116, 1 Ind App 64. 

Neb —Gage County v George B. 
King Bridge Co., 80 NW 66, 58 
Neb 827 

15 0.7. p 657 note 86 
38. Idaho —Small Claims Depart¬ 
ment of Justice Court of Lawrence 
Johnson v Board of Com'rs of Ada 
County, 266 P 102, 44 Idaho 228, 
34, Ark—Franklin County v Smith, 
11 SW2d 446, 178 Ark. 666 
36. Ark—^Murphy v. Garland Coun¬ 
ty, 137 SW 813, 99 Ark 173 
15 C J p 657 note 89 
As reversal and voiding of warrant 
An appellate court’s judgment dis¬ 
allowing a claim against a county 
has been held to operate as a revers¬ 
al of an order of the lower court in 
allowing the claim, and makes void 
a warrant issued thereunder.—^Mc¬ 
Lain V. Miller County, 23 S W 2d 264, 
180 Ark 828. 

Invalid order 

An order by the court directing the 
board to audit the claim is invalid, 
when made out of court and without 
notice to the board or its, attorney.— 
In re Conant, 21 SC. 362. 
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properly before it.^® The dismissal of an appeal 
in effect confirms the decision of the county board 
and leaves it standing as if no appeal had been 
taken therefrom. 

§ 313. Effect of Allowance or Disallowance 

Depending on whether the action of the board or 
court in aUowing or disallowing a claim against a county 
is regarded as Judicial or administrative, such action is 
considered to have a conclusive effect or to be merely 
prima facie evidence of correctness. 

In accordance with that line of cases which holds 
that a county board or court, as the case may be, 
exercises judicial or quasi-judicial functions in 
auditing and allowing or disallowing a claim against 
the county, see supra § 305, it is held that the de¬ 
cision or order for allowance or disallowance 


amounts to a judgment's which, m the absence of 
fraud, is conclusive both on the board and on the 
parties interested unless appealed from or reversed 
m the mode prescribed by law,S9 and cannot be at¬ 
tacked collaterally On the other hand, under 
that line of authority which holds that the action 
of the board or court m auditing and allowing or 
disallowing claims against counties is merely ad¬ 
ministrative, see supra § 305, the view is taken that 
allowance of claims, while pnma facie evidence of 
their correctness, will not constitute an adjudica¬ 
tion binding on the county.^^ Similarly, under the 
view that in auditing claims the county board does 
not exercise judicial power, see supra § 305, it has 
been held that the action of the board in allowing 
a claim does not have the conclusive effect of a 

judgment.42 


36- Ind.—Winfield v McCaslin, 116 
KB 298, 186 Ind 307—Myers v 
Gibson, 53 KB 646, 152 Ind 500 

15 C J p 657 note 90 

37- Ind—Cline v. Beaver, 108 KB 
231, 183 Ind. 296 

33. Ky —Slater-Business Printing 

Co V Tincher, 266 S W. 722, 201 
Ky 370 

Tey—^Hill County v Hamilton, Civ 
App, 273 S.W 292 

39- U S —Pickens Countv v Nation¬ 
al Surety Co, CCA SC., 13 P 2d 
758—^American Pipe & Construc¬ 
tion Co V. Westchester County, 
CCANT, 292 P. 941—Powell, 
Garard & Co v Erath County, C. 
C.A.Tex, 274 P. 306, certiorari de¬ 
nied 42 set. 67, 257 US. 646, 66 
L.Bd 414, and Erath County, Tex., 
V Powell, Garard & Co, 42 S Ct 
55, 257 US 645, 66 L Bd. 414 

Ark.—^Parmer v Franklin County, 
16 S W,2d 10, 179 Ark 373—Patter¬ 
son v. Collison, 204 S.W. 753, 136 
Ark. 105 

Cal—Cope V Planery, 284 P, 845, 70 
Cal App 738 

Ga—Thompson v. Shurling, 19$ SB 
880, 184 Ga. 836—^Maddox v. An¬ 
chor Duck Mills, 146 S,B. 651, 167 
Ga 695 

IlL—^Morgan v. Du Page County, 20 
K.B 40. 48, 371 Ill. 53, citing Cor¬ 
pus JUxls. 

Ky —Commonwealth, for Use and 
Benefit of Daviess County, v Spur¬ 
rier, 118 SW2d 739, 274 Ky 464— 
Taylor v. Todd, 44 S W 2d 606, 241 
Ky. 605 

Minn—Suhr v Dodge County, 286 
NW 463, 466, 183 Minn. 299, citing 

Corpus Jtuds- 

Miss—^Brown v. Board of Supers of 
Simpson County, 187 So. 738—^Mad¬ 
ison County V, City of Canton, 158 
So. 149, 171 Miss 547 

Mont.—Carbon County v. Draper, 276 
P 667, 84 Mont 413 

Neb—^Beadle v. Harmon, 266 NW. 
18. 130 Neb. 389 


N.T —Smith V Hedges, 119 N B 396, 
228 NT 176, reversing 164 NTS 
867, 169 App.Div 115—^Wadsworth 
V Erwin, 201 N T.S 311 
Tex —^Ashburn Bros v Edwards 
County, Com App, 58 S W 2d 71, 
aflarming, ClvApp, 89 SW2d 945 
—^Ashbum Bros. v. Edwards Coun¬ 
ty, Civ App., 39 SW2d 946, af¬ 
firmed, Com App , 58 S W 2d 71— 
Edmondson v. Cumings, Civ App., 
208 SW 428 

Utah—^Bailey v Van Dyke, 240 P 
. 454, 66 Utah 184. 

16 O J p 668 note 94 
AUowaxLoe by statutory coxnmlssloii 
Where a commission was created 
by statute to build a sewer to be 
paid for by a county, and was vest¬ 
ed with authority to make contracts 
and settle claims thereunder, and a 
sewer contractor completed the 
work in accordance with the con¬ 
tract, to the approval of the engi¬ 
neer in charge, and the contract price 
was audited and allowed by such 
commission, such action was conclu¬ 
sive' on the county notwithstanding 
the commission, without consult¬ 
ing the contractor, had certain 
part of the work done by another — 
American Pipe & Construction Co v 
Westchester County, C.CAN.T., 292 
P. 941. 

In Ohio 

(1) The cases usually support the 
text rule—State v. Sayre, 109 N.B 
636, 91 Ohio St 86—Geauga County 
V Ranney, 13 Ohio St 388—State v. 
Lewis, 33 Ohio CirCt 27, affirmed 94 
NE. 1117, 83 Ohio St 495 

<2) There is, however, authority to 
the contrary effect —State ex rel. 
Horner v King Bridge Co,, 5 Ohio 
NP.N.S, 30. 

40. Ark—Ladd v. Stubblefield, 111 
SW2d 565, 195 Ark 261. 

Ky —Commonwealth, for Use and 
Benefit of Daviess County, v. Spur¬ 
rier, 118 S W 2d 739, 274 Ky. 464— 
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Bell Fiscal Court v Helton, 79 S 
W.2d 683, 268 Ky 219—Taylor v 
Todd, 44 SW2d 606, 241 Ky 605 
NT—Smith V Hedges, 119 NB 
396, 223 NT 176, reversing 154 
NTS 867. 169 App Div 116 
Tex —^Ashburn Bros v EJdwards 
County, Civ App, 39 S W 2d 946, 
affirmed, Com.App , 68 S W 2d 71 
16 C J p 658 note 95 
Bstoppel 

Under the circumstances of a par¬ 
ticular case it was held that a claim¬ 
ant was not estopped to assert the 
text rule against a county seeking to 
attack an allowance of a claim — 
Commonwealth, for Use and Benefit 
of Daviess County, v Spurrier, 118 
S W.2d 739, 274 Ky 464 

41- Ala—^U S Fidelity & Guaranty 
Co V Cherokee County, 15*6 So 
777, 26 Ala App 196, certiorari de¬ 
nied 166 So 777, 229 Ala SOS- 
Stone V State, 131 So 449, 24 Ala. 
App 101, certiorari denied 131 So 
450, 222 Ala 182 

Ind—Crowe v. Board of Com'rs of 
St Joseph County, 3 N.B.2d 76, 210 
Ind. 404 

Kan —Brelsf ord & Gifford Co v. 
Board of Com'rs of Smith County, 
31 P 2d 25, 139 Kan 339 
Mo.—Jackson County v Payman, 44 
S.W.2d 849, 329 Mo 423 
Okl —Board of County Com’rs of 
Atoka County v. Cypert, 166 P. 
195, 65 Okl 168 

SC—Salley v McCoy, 189 SE. 196, 
182 SC 249. 

15 C J p 658 note 93. 

Statute held not to alter text rule 
Ala—State ex rel. Towle v Stone, 
181 So 281, 236 Ala 82 ^ 

4B- Wyo —State ex rel Robertson 
Inv Co V. Patterson, 38 P2d 617, 
47 Wyo 416, 98 ALR 428 
Existence of defense to claim 
In accordance with the text rule 
it has been held that the fact that 
county commissioners have allowed 
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The rule making the decision of the board or 
court final and uncontestable, when not appealed 
from, IS held to be limited to decisions on questions 
of fact,and decisions which are actually final ,44 
it cannot be carried to the extent of giving a con¬ 
clusive effect to an untrue entry made by the board 
for the purpose of evading a constitutional restric¬ 
tion,45 and under none of the above rules is the ac¬ 
tion of the board or a court final and conclusive 
where there is fraud,4 6 or where the board or court 
allows claims illegal on their face, or otherwise ex¬ 
ceeds Its jurisdiction 47 


In a particular case it has been held, without ref¬ 
erence to the nature of the power exercised in pass¬ 
ing on claims agai. st a county, that an allowance of 
a claim against a county cannot be defeated by it 
years afterward for some unsubstantial defect in 
complying with statutory requirements.4S 

Where a claim was allowed but not paid, and sub¬ 
sequently a statute applicable to pending claims im¬ 
posed as a condition to the right to payment that 
application for allowance shall have been made 
within a specified time, the prior allowance is not 


claim and issued certificate of in¬ 
debtedness does not preclude them 
from thereafter revoking allowance 
of claim and stopping payment, if 
they believe there is defense to the 
claim—State ex rel Hobertson Inv 
Co. V Patterson, supra. 

43. NY—People v. Sutherland, 100 
NE 440, 207 NT 22, reversing 
182 NYS 688, 147 App Div 668— 
Smith V Hedges, 154 NYS. 867, 
169 AppDiv 115, affirming 160 N 
Y S 899, 87 Misc 439 

Services 

(1) Whether work or services have 
been performed as contemplated in 
a contract constituting the basis of 
a particular claim, the decision of 
the county board has been held to be 
final 

Cal —Cope v Planery, 284 P. 845, 
70 Cal App. 738 

Mont—State ex rel. Lockwood v 
Tyler, 208 P 1081, 64 Mont 124. 

(2) Similarly, it has been held 
that, where a claim of an attorney 
for legal services against a county 
IS presented to, and allowed by, its 
board of supervisors, what the serv¬ 
ices were for which payment was 
allowed must be determined alone 
from the account filed with and the 
order made thereon by the board of 
supervisors —Humphreys County v. 
Cashin, 90 So. 888, 128 Miss 286 

44. Ky—Caldwell County v. Durret 
Const Co., 203 S W. 291, 180 Ky. 
694 

Correction of partial estimates 

Partial estimates certified to fiscal 
court pursuant to statute under con¬ 
tract with county for construction 
of road were held to be subject to 
correction by cross bill in action by 
contractor against county for bal¬ 
ance due, since orders of court di¬ 
recting payment of estimates not be¬ 
ing final were not subject to appeal 
—Caldwell County v. Durret Const 
Co, supra 

Ohdgment on certain items 
Where county court amended claim 
against county, and entered judg¬ 
ment for Items on which it was then 
prepared to pass judgment, it was 
held that this was not a judgment 


of disallowance of other items from 
which claimant was required to ap¬ 
peal —^Hempstead County v. Hope 
Budge Co.. 200 S.W 983, 182 Ark 
412. 

46. Cal—^Tehama County v. Sisson, 
92 P 64. 152 Cal 167 

4& Ark.—State, for Use and Bene¬ 
fit of Independence County, v 
Baker, 126 S.W 2a 987, 197 Ark 
1075—Johnson County v Best, 213 
S W 388, 139 Ark 36. 

Mont.—Carbon County v. Draper, 276 
P 667, 84 Mont 413 
15 CJT p 659 note 98 
Fraud by clerk of court 
Ark—State for Use and Benefit of 
Independence County, v. Baker, 126 
SW2d 937, 197 Ark. 1075—John¬ 
son County V. Best, 218 S.W. 388, 
139 Ark. 36 

Xu prosecution for forgery 
In prosecution of county judge for 
fraudulently passing forged check 
issued on an account, approved and 
ordered paid by commissioners* court, 
the judgment of the court approving 
such account does not preclude proof 
of forgery on ground that no col¬ 
lateral attack can be made on com¬ 
missioners’ court's judgment, since, 
if payee named was fictitious, the 
proceeding was void, and since the 
county judge, if guilty of forgeiy, 
was disqualified, such disqualification 
invalidating proceedings.—Pry Vs 

State, 216 SW 660, 86 TexCr. 78 

47. Ala.—State ex rel, Holcombe v 
Stone, 157 So 454, 229 Ala 357. 
denying certiorari 157 So 452, 26 
Ala App. 226. 

Cal—^Biggart v, Lewis, 192 P 437, 
183 Cal 660—^Thiel Detective Co 

V Tuolumne County, 173 P. 1120, 
37 Cal.App 423, 

B;y,—Taylor, for Use and Benefit of 
Laurel County, v Jones, 69 S W 2d 
372, 253 Ky 285—Taylor v Todd, 
44 SW2d 606, 241 Ky. 606. 

N.Y—Smith V Hedges, 119 N.E 896, 
228 NY. 176, reversing 164 NYS 
867, 169 App Div 115. 

Tex—Cameron County v. Pox, Com. 
App, 2 SW.2d 433, reversing Pox 

V Cameron County, Civ App, 267 
SW 1111—^Howard v. Henderson 
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County, Civ App., 116 SW.sa 479. 
error refused—^Nunn-Warren Pub. 
Co v. Hutchinson County, Civ.App, 
46 SW2d 661, error refused— 
Adams v Stephens County, Civ. 
App, 41 S W.2d 989, error refused. 
15 C J. p 659 note 99 

Invalid claim; void order 

(1) Action of county fiscal court In 
allowing an invalid claim and isau- 
mg warrant to pay it is absolutely 
void and without binding effect.— 
Pulaski County v Hichardson, 9 S.W 
2d 528, 225 Ky 556. 

(2) Similarly it has been held that 
a claim allowed under a void order 
ef the board of supervisors is not 
res judicata.—Newton County Bank 
V Perry County* 99 So. 513, 186 
Miss 129. 

As regards officer drawing war- 
rants an allowance of a claim within 
the jurisdiction of the board is con¬ 
clusive, although, in accordance with 
the text rule, he is not concluded by 
the allowance of a claim whose il¬ 
legality IS apparent on its face — 
State V. Tyler, 208 P. 1081, 64 Mont. 
124. 

Mode of attack 

(1) In applying the text rule It has 
been held that, if it Is apparent that 
a county board of supervisors has 
exceeded its jurisdiction in allow¬ 
ing a claim, its order may be nulli¬ 
fied, through an action brought in 
court, or treated as nugatory by any 
officer called on to give effect to the 
mvalid determination —^Thiel Detec¬ 
tive Co V Tuolumne County, 173 P. 
1120, 37 Cal App. 423. 

(2) Where the commissioners* court 
had no jurisdiction or authority in 
law to allow a claim against the 
county It may, it has been held, di¬ 
rectly attack the order of allowance 
in a suit for cancellation of a war¬ 
rant issued in pursuance of such 
order.—^Adams v Stephens County, 
Tex Civ App, 41 S W 2d 989, error 
refused. 

48. Okl—State, for Use and Benefit 
of First State Bank of Wister, v. 
Board of Com*rs of Le Flore Coun¬ 
ty, 60 P2d 788, 177 Okl. 470. 
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conclusive as to the timely application, such fact 
not having been involved or passed on.^® 

§ 314. -As Bar to Suit 

Whether the action of a county board op court in 
allowing or rejecting a claim against the county shall 
consLtLute a bar to a suit based on such claim depends 
on the terms of applicable statutes and on whether the 
claim in question has been allowed or rejected by the 
board or court. 

In consonance with the rule that the action of the 
county board or court in allowing* or rejecting a 
claim IS final and conclusive, see supra § 313, in 
some cases it is held that regardless of whether or 
not claimant had an option in the first instance to 
sue the county or to submit his claim to the board 
for audit and allowance, where he chooses the lat¬ 
ter course and there is an audit and allowance or 
disallowance of some kind, he is barred from suing 
the county on the same claim for the full amount 
or for that part which has been disallowed.^^ On 
the other hand, there are 'cases which hold that a 


rejection of a claim or allowance only in part does 
not bar a subsequent suit on the claim More¬ 
over, it has been held that, where the county board 
has wholly failed or refused to act on a properly 
presented claim, and there has been no audit and 
allowance or disallowance in the proper sense of 
those terms, claimant may commence an original 
action against the county for the amount of the 
claim ,52 and the same is true where another body 
or officer on whom the law imposes the duty of 
auditing the particular claim refuses to perform the 
duty.52 There are also cases which hold that a 
board of county commissioners is not such a judicial 
tribunal that its decision in passing on claims against 
the county can be reviewed on appeal, but the prop¬ 
er remedy to test the validity of a rejected claim is 
by civil action,®^ and there are other cases which 
hold that, by virtue of applicable statutory provi¬ 
sions, a person whose claim has been wholly or par¬ 
tially disallowed by the county board has the choice 
of two remedies; he may appeal or he may insti¬ 
tute an independent action.55 


49- Ala.—^Board of Revenue and 
Road Com’rs of Mobile County v 
Jones, 181 So 908. 236 Ala. 244 

BO. Miss —Brown v Board of Sup'rs 
of Simpson County, 187 So 738— 
Madison County v City of Canton, 
158 So 149, 171 Miss 547 
Tex—^Ashhurn^ Bros v, Edwards 
County, CivXpp, 39 SW2d 946, 
affirmed. Com App , 58 S W 2d 71, 
16 C J p €59 note 1, p 660 note 4 [a] 
(2)-(4) 

Xd. Mixuiesota 

(1) Under applicable statutes, in 
the absence of fraud or mistake, one 
not appealing from disallowance of a 
claim against a county cannot there¬ 
after sue the county—Suhr v Dodge 
County, 236 NW. 463, 183 Minn 
299. 

(2) Prior to the enactment of Rev 
L 1905 § 620, now Oen St 1923 S 994, 
the disallowance of a claim by the 
county board did not prevent claim¬ 
ant from bringing an independent 
action to recover on his claim, with¬ 
out appealing from the disallowance 
—Gutches V Todd County, 46 N W. 
678, 44 Minn 383—^Murphy v. Steele 
County, 14 Minn. 67. 

51. Cal.—Cunning v Humboldt 
County, 266 P 622, 204 Cal 31— 
Thiel Detective Co v. Tuolumne 
County, 173 P. 1120, 87 Cal.App 
423 

16 CJ p 660 note 4 [a] (1) 
ConolusivexLesB on county Immateidal 
That the board’s approval of a 
claim IS, in the absence of fraud, 
conclusive on the county does not 
require the converse holding that 
claimant shall be concluded from 
bringing an action on the board’s 


; rejection of his claim —Skidmore v 
Alameda County, Cal, 90 P 2d 577— 
Cunning v Humboldt County, 286 P 
622, 2*04 Cal 31 
Compensation of detectives 
A claim against a county for the 
compensation of detectives engaged 
by the district attorney has been 
held to fall within the text rule on 
the same footing as other charges — 
Thiel Detective Co v. Tuolumne 
County, 173 P 1120, 37 Cal App 423. 
Damages for lynching 
Under constitutional provisions 
rendering a county liable in damages 
for a lynching, rejection of a claim 
for such damages by the county 
board does not bar a suit to recover 
such damages —^Best v Barnwell 
County, 103 S.E 479, 114 SC 123 
Allowance in full 

Cases involving an allowance in 
full by the county board do not fall 
within the text rule —Thiel Detective 
Co V Tuolumne County, 178 P 1120, 
37 Cal App. 423 

52. Minn —Suhr v Dodge County, 
236 NW 463, 466, 183 Minn 299, 
citing Corpus Jtims. 

Tex —Farmers State Bank of New 
Boston V, Bowie County, 96 SW 
2d 1304, 127 Tex 641—Coryell 

County V. Fegette, Civ App, 68 S 
W 2d 1066, error dismissed—Shelby 
County V Caldwell, Civ App, 48 S 
W 2d 761—Martin v Alexander, 
Civ App, 218 SW 653. 

16 C J p 659 note 2. 

BeJeotioiL or omission to act 

(1) The rejection or omission con¬ 
templated by statutes declaratory of 
the text rule has been held to con¬ 
stitute merely a condition precedent 
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to suit against the county on the 
claim in quesUon—Farmers Slate 
Bank of New Boston v Bowie Coun¬ 
ty, 96 SW2d 1304, 127 Tex 641— 
Coryell County v Fegette, Tex Civ 
App, 68 S W 2d 1066, error dis¬ 

missed 

(2) Court’s failure to act within 
reasonable time on claim against 
county filed with court before insti¬ 
tution of suit thereon entitles claim¬ 
ant to sue, there being no need that 
the claim be actually rejected — 
Shelby County v Caldwell, Tex Civ. 
App, 48 S W2d 761 

53. Tex—^Wyatt Metal & Boiler 
Works V Lipscomb, Civ App., 87 
S.W 2d 331, error refused 

15 C.J. p 660 note 3. 

54. N C —McMillan v. Robeson 

County, 90 N C 28—^Jones v. 

Franklm County, 88 NC 66 

55- NM—Torres v Board of Coun¬ 
ty Com’rs, Socorro County, 171 P. 
610, 23 NM 700 
15 C.J p 660 note 5. 

Boasonable time 

Failure of a county board to act 
within a reasonable time after pre¬ 
sentation of a claim has been held 
to be equivalent to its disallowance 
as regards claimant’s right to bring 
an action • 

U S —Holmes County v Burton 

Const Co, CC.AM 1 SS, 267 F 769 
Miss—Board of Sup’rs of Jefferson 
County V Lessing, 91 So 697, 129 
Miss 1 

Statute or contract as basis of claim 
In Ohio if the claim is based on 
statute, the remedy by appeal is ex¬ 
clusive, if founded on contract, the 
party has a concurrent remedy either 
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It has been held under applicable statutory pro¬ 
visions that a suit may be maintained on a claim 
that has been allowed by a county board, and this 
notwithstanding a statute which authorizes suit on 
disallowed claims without expressly prohibiting suit 
on claims that have been allowed ^6 In accordance 
with the rule that a claim allowed under a void or¬ 
der of the county board is not res judicata, see su¬ 
pra § 313, it has been held that the whole case may 
be tried on the merits in an action brought on such 
claim 57 

Where one is permitted to maintain an independ¬ 
ent action on the partial disallowance of a claim, 
it IS usually held that an acceptance by a claimant 
of the amount allowed by a county board is a bar 
to a suit to recover all that may have been due,®^ 
unless claimant accepts part payment of his claim 
with no notice of the rejection of the residue,®^ 
unless he accepts part pajnnent and there is no dis¬ 
pute as to the facts and no agreement that it shall 
be in full,®o or, unless the allowance made by the 
board was intended by it only as a partial payment 
of the full claim There exists, however, author¬ 
ity to the effect that acceptance of an amount al¬ 
lowed does not bar a suit to recover the balance due 
on claims against a county,®^ at least as to some 
claims 


It has been held that in a proper case a county is 
not precluded by an allowance of a claim from su¬ 
ing to cancel such claim,®^ nor may the allowance 
of a claim against a county preclude it from con¬ 
testing the claim when sued on certificates issued 
in pursuance of such allowance ®5 However, an 
allowance of a claim against a county may consti¬ 
tute a bar to a suit in equity brought by a taxpayer 
who has failed to avail himself of the remedy of 
appeal which is provided by applicable statutes.®® 

That the audit by a board allowing payment of 
claims against a county includes some legal as well 
as illegal items does not constitute a bar to an in¬ 
quiry into their legality, since the inclusion of the 
illegal items permits the audit to be attacked and 
the good separated from the bad.®7 

I 315 . -Reconsideration and Second 

Audit 

Ordinarily the allowance or disallowance of claims 
against counties cannot be reconsidered or the claim re- 
audited by the board or court which originally made the 
order. 

It IS usually held that the audit and allowance or 
disallowance of a claim is binding on the court or 
the county board and its successors, and that the 
court or board, as the case may be, cannot recon- 


by appeal or action—^Belmont Coun¬ 
ty V Ziogelhofer, 38 Ohio St 528— 
State V Hamilton County, 26 Ohio 
St 364—Shepard v Darke County, 8 
Ohio St 354—Stewart v Logan Coun¬ 
ty, 2 Ohio CirCt 134. 

56. Ind—Crowe v. Board of Com’rs 
of St Joseph County, 3 NB2d 76, 
210 Ind 404 

57. Miss—Newton County Bank v 
Perry County, 99 So 513, 185 Miss 
129. 

58. Ala—Brown v Lowndes Coun¬ 
ty, 78 So 816, 201 Ala. 487 

Idaho —Boise Valley Traction Co 
V Ada County, 222 P. 1036, 38 
Idaho 850 

Ill — Jones V Winnebago County, 6 
NB2d 862, 288 HI App 166 
Ind—Parish v. Board of Com’rs of 
Shelby County, 154 N.B 879, 89 
Ind App 277—Pulse v Board of 
Com’rs of Decatur County, App, 
146 NB 835—Adam v Board of 
Com’rs of Boone County, 117 NB 
876, 66 Ind App 48 

MisS—George County v Bufkin, 78 
So 781, 117 Miss 844 
Tex —^Ashburn Bros v Bdwards 
County, Com App , 68 S W 2d 71, 
affirming, Civ App , 39 S.W 2d 946. 
16 C J p 661 note 6. 

Agreement between c lantiant and 
board 

An , agreement between claimant 


and the board that his acceptance of 
an allowance of his claim in part 
shall not affect his right to sue for 
the amount disallowed is void — 
Tavapai County v O’Neill, 29 P 
430, 3 Ariz 368. 

As affeotmg Jurisdiction of board 

Where claimant accepted payment 
of the part of claim allowed by coun¬ 
ty commissioners, they had there¬ 
after no jurisdiction to consider 
claim for the balance —^Pulse v. 
Board of Com’rs of Decatur County, 
Ind App, 146 NB 386 

Trade aooeptanoe 

(1) Where claim presented to coun¬ 
ty commissioners was allowed in 
part, and claimant, for purpose of 
carrying balance, caused trade ac¬ 
ceptance to be issued, which was ac¬ 
cepted by county, he did not thereby! 
waive right to sue for payment of 
balance of claim, since issuance of 
such trade acceptance constituted an 
allowance of claim for amount cov¬ 
ered by It—State v. Maylor, 233 P. 
647, 183 Wash. 304 

(2) Moreover a budget law which 
became eflEective subseqiuent to the 
lime of such allowance was held 
not to impose a bar to claimant’s 
right to sue on his claim, and this 
notwithstanding formal allowance by 
the board for the balance due was 
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made subsequent to the effective date 
of the statute—State v Maylor, su¬ 
pra. 

Acceptance of partial allowance as 
bar to appeal see supra § 310 

59. Iowa—^Fulton v Monona Coun¬ 
ty, 47 Iowa 622. 

60. NT—^People v Hamilton Coun¬ 
ty, 10 NT.S 88, 66 Hun 469, af¬ 
firmed 27 NB. 857, 127 NT 664. 

61. Ind—^Adam v. Board of Com’rs 
of Boone County, 117 NB 876, 66 
Ind App 48 

62. Wis.—^Bell v Waupaca County, 
22 NW. 398, 62 Wis. 214. 

63. Nev—^Wolf V. Humboldt Coun¬ 
ty, 131 P. 964, 36 Nev 26, 46 L R. 
A.,NS, 762 

16 C J p 661 note 10 

34. US. — Covington County v. Ste¬ 
vens, Ala., 266 F 328, 167 C C A. 

498. 

66. Wyo—State ex rel Robertson 
Inv. Co V, Patterson, 38 P.2d 617, 
47 Wyo 416, 98 ALR 428 

66. Ind —^Bentley v. Board of 

Com’rs of Clark County, 200 N.B 

499, 102 Ind App 583 

67. NY—Thompson v. Hofstatter, 
191 N K 772. 266 N T 54, reversing 
266 NTS 1028, 240 App Div. 736. 
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sider the claim, especially after the expiration of 
the term, nor has claimant any right to have con¬ 
sidered another claim which contains the same items 
and which is substantially the same claim,® ^ al¬ 
though under particular statutes it has been held 
that the county board may reconsider its action in 
allowing or disallowing a claim ®® The rule deny¬ 
ing power and right to reconsideration does not, 
however, prohibit the reaudit of a claim rejected 
because not verified so as to give jurisdiction,'^® nor 
does it prevent a de jure board from reconsidering 
claims allowed by a de facto board, where such 
claims were not itemized as required by statute.*^^ 
Further, it is held that the board or court, as the 
case may be, may at the same term or session, and 
on notice given or waived, reconsider its action for 
the purpose of correcting an error, provided no 
rights of third parties have intervened and m a 
particular case which did not allude either to the 


correction of error or rights of parties it was held 
that, under statutes empowering county courts to 
pass on claims against counties, a judgment of such 
court remains during the term when rendered sub¬ 
ject to the control of such court and may be by it 
vacated, set aside, modified, or annulled^® At all 
events a county board which undertakes to rescind 
an allowance formerly made by the same body has 
the burden of establishing good and sufficient rea¬ 
son for its action.*^^ 

§ 316. Pajmient 

Claims against counties are payable only out of 
funds properly applicable thereto. 

In accordance with principles discussed earlier in 
this title, see supra §§ 230, 231, 253, claims against 
counties are payable only out of funds properly ap¬ 
plicable thereto,"^® and in the order prescribed by 
applicable constitutional or statutory provisions.^® 


08- Iowa —Carl R Miller Tractor 
Co V Hope, 267 NW 312, 314, 218 
Iowa 1235. citing: Corpus Jtuis. 
Tex —^Edmondson v Cumings, Civ 
App, 203 SW. 428 
16 CJ p 661 note 12 
After auditor’s disapproval 

Under statutory provisions requir¬ 
ing unanimous vote of the county 
hoard to override the veto of the 
county auditor it was held that a 
claim which was originally allowed 
by majority vote of the board, but 
disapproved by the auditor, could 
not on reconsideration by the board 
be allowed by mere majority vote, 
nor could such allowance be accom¬ 
plished by an attempted confession 
of judgment voted by the majority of 
the board.—State ex rel Wood v. 
Haeger, 33 P2d 753, 55 Nev 331 
Buie Inapplicable 

The text rule was recognized, but 
held to be inapplicable under the cir¬ 
cumstances, in a case involving an 
order entered on an invalid claim.— 
PulaslEi County v. Richardson, 9 S 
W.2d 523, 226 Ky. 566. 

Batlflcatlou 

Where county board which ratified 
action of claimant in performing 
certain services on which his claim 
was based, and approved his claim, 
was authorized to direct work in first 
place, It was held that it could not 
thereafter rescind its action and dis¬ 
allow the claim—^Wade v Sheboygan 
County. 166 NW 774, 167 Wis. 98 

69. Cal —^Harvey v, Kem County, 
290 P 648, 107 Cal.App 690 
Kan.—^Brelsford & Gilford Co. v. 
Board of Com'rs of Smith County, 
31 P2d 25, 139 Kan 339. 

16 C.J p 661 note 11 
mdloating dlBsatisfactlou 

Under particular statutes, where a 
partial allowance of a claim has been 


made, claimant is required, as a con¬ 
dition to suit against the county to 
indicate to the county board his un¬ 
willingness to accept such allowance 
in order that the board may have an 
opportunity to reconsider the claim 
—Harvey v Kern County, 290 P 
648, 107 Cal App 590—15 C J. p 661 
note 11 [a]. 

70- Okl.—^Allen v Pittsburg County, 
116 P 175, 28 Okl 773 

71. Colo—^Denver v Lunney, 104 P 
946, 46 Colo 408 

72. Mo—Jackson County v. Pay- 
man, 44 SW2d 849, 329 Mo. 423. 

N T —Equitable Trust Co. of New 
York V Hamilton, 123 NE 380, 
226 N.T 241, affirming 164 NY.S. 
58, 177 App.Div 390. 

15 C J p 661 note 16. 

Affidavits of attorney 

Under a statute requiring a court 
to audit and allow a claim against a 
county for attorneys' services in de¬ 
fending persons accused of crimes, 
It was held in a particular case that 
a judge who allowed such cleum 
without requiring that statutory affi¬ 
davits be filed had power to correct 
the omission by subsequently issued 
nunc pro tunc order —Cass County v. 
Page County, 213 NW. 426, 208 Iowa 
572. 

73. Ark —^Democrat Printing & 
Lithographing Co. v Van Buren 
County, 43 SW2d 1076, 184 Ark 
972 

74. Ala—Crumly v Henry, 129 So, 
266, 221 Ala 626. 

Mere order of rescissioxi without 
explanation does not satisfy the re¬ 
quirements of the text rule—Crum¬ 
ly V Henry, supra. 

7B. Ark —^Washington County v. 
Day, 126 S.W 2d 602, 197 Ark. 1081. 
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Disoretioii in Indicating fund. 

In exercising discretionary power, 
if any, to direct from which county 
fund a claim may be paid, the coun¬ 
ty court must exercise a sound and 
not an arbitrary discretion—^Wash¬ 
ington County V. Day, 126 SW2d 
602, 197 Ark. 1081. 

Failure to raise fund 

Where the county board raised no 
money for contingent expenses or 
for the purpose of paying a particu¬ 
lar item on which a claim is based, 
it has been held that there exists no 
authority and consequently no duty 
to pay such claim.—Common School 
Dist. No. 3, Town of Southport, 
Chemung County, v Chemung Coun¬ 
ty, 290 N.Y.S. 56, 160 Misc. 477. 

76- Ark—^Miller County v Blocker, 

90 SW.2d 218, 192 Ark. 101. 

Bjfeot of nonoompUanoe 

(1) Where a county judge disre¬ 
garded applicable constitutional and 
statutory provisions requiring that 
undispensable obligations incurred in 
discharge of governmental functions 
he paid before permissible obliga¬ 
tions, It was held that an allowance 
of a claim based on a contract im¬ 
posing a permissible obligation re¬ 
mained valid provided claims allow¬ 
ed for the year were not in excess 
of revenues for that year.—Miller 
County V. Blocker, 90 SW2d 218, 192 
Ark 101. 

(2) On fiscal court's failure to 
make levy sufficient to defray gov¬ 
ernmental expenses or to provide for 
priority of their payment out of 
general fund, it has been held that 
the county treasurer should keep rec¬ 
ord of presentation of warrants and 
make payment thereon in order of 
presentment.—Breathitt County v. 
Cockrell, 63 SW2d 920, 250 Ky. 743, 
92 AL.R. 626. 
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Legislative ratification of pa 3 maents of claims 
against counties has been held to render immaterial 
questions relating to the authority for making such 
payments and the funds from which such payments 
have been made 77 The mere fact that a claim ex¬ 
ceeds an appropriation which is insufficient to meet 
legal claims reasonably to be expected to be made 
may not, however, relieve the county of its obliga¬ 
tion to pay such claims 78 

With a view of furnishing information for the 
guidance of the proper officers,79 the statutes of 
some states require claims against a county to be 
registered and numbered,and paid in the order of 
their registration Under such statutes registry 
cannot be refused properly by the named officials, 
nor can the claimant lawfully demand pa 3 mient 
without first registering his claim.83 

Claims against counties do not, ordinarily, in the 
absence of statute so providing, bear interest, see 
supra § 306, nor is the creditor entitled to other 
compensation, by way of penalty or damages, for 
delay m payment 

While the legislature may provide for the pay¬ 
ment of claims on the certificate of a county board 
without an order authorizing the treasurer to pay 


the same,oj. for the payment of certain claims, 
such as salaries, directly out of the county treasury 
without any order or warrant,*® claims against 
counties, even though they may have been audited 
and allowed, are generally payable only through the 
medium of an order or warrant.*7 

Under statutes specifying that a particular county 
officer shall issue the required order, it has been 
held that he has no discretion in the matter as re¬ 
gards claims which have been allowed and ordered 
paid by the county board.** So it has been held 
that a county auditor is not warranted in refusing 
to issue a voucher for the payment of such claim 
merely because he disagrees with the allowance ** 
On the other hand it has been held that the officer 
indicated by the statute must see that the claim is 
based on a debt lawfully contracted, that statutory 
procedure has been followed, and that the services 
on which the claim is based have been rendered.*® 

A payment of claim, either directly or indirectly, 
extinguishes it as a county obligation.*^ 

§317. Recovery of Paynnents 

Money paid on claims against a county may under 
certain circumstances be recovered back by the county* 


XiSglalative preference 

(1) Provided there Is no Interfer¬ 
ence with vested rights, the legisla¬ 
ture may prefer certain claims 
against a county—^Humboldt County 
V Churchill County, 6 Nev. 80 

(2) The mere fact that it has re¬ 
duced the compensation for certain 
services raises no presumption that 
it has given preference to a claim for 
such services—^People v. Williams, 8 
Cal 97. 

77. Miss—^Panola County v Town 
of Sardis, 157 So 579, 171 Miss 
4^0, followed in Panola County v 
Gully, Miss, 167 So 584, Panola 
County v. Town of Crenshaw, 
Miss., 167 So 584, Panola County 
V. Town of Crowder, Miss, 157 So. 
684, City of Greenwood v Leflore 
County, Miss, 157 So 585 
7a Okl —Protest of Kansas City 
Southern Ry. Co, 11 P 2d 600, 167 
Okl. 246. 

Bleotlou. expenses 
Where appropriations for election 
expenses become exhausted because 
of unforeseen conditions, and no 
funds exist from which supplement¬ 
al appropriations may be made, coun¬ 
ty was held to remain liable, not¬ 
withstanding claim b£U3ed on such 
expenses exceeds appropriation — 
Protest of Kansas City Southern Ry. 
Co, 11 P2d 500, 157 Okl. 246. 

79. La.—State v. Fisher, 30 La«AJin 
614. 


Object of requiring such registry 
has been held to be “to enable the 
parish authorities to know the ex¬ 
tent and character of its indebted¬ 
ness, that they may make provision 
accordingly, as well as also to identi¬ 
fy the claim with a view, as is evi¬ 
dent from th-e latter clause of the 
statute, to its possible use in the 
payment of taxes, or its ready col¬ 
lection otherwise ”—State v Fisher, 
30 La Ann. 514, 518. 

80. La—State v. Fisher, supra 
Tex —San Patncio County v Mc- 
Clane, 44 Tex 892—Clarke v. San 
Jacinto County, 46 S W. 316, 18 
Tex.Civ App 204. 

81- Tex—Shock v. Colorado Coun¬ 
ty, 115 SW 61, 62 TexCiv.App 
473 

88. Ala—Gray v. Abbott, 80 So 346, 
130 Ala. 322. 

La.—State v. Fisher, 80 La Ann 514 

83. Tex—San Patricio^ County v. 
McClane, 44 Tex, 892—White v. 
Calaway, Civ App, 282 SW. 642 

84. Ky—Combs v. Crawford, 44 S 
W. 368, 19 Ky.L 1704 

85. Ga—^Beall v State, 9 Ga 367. 

86. Ga—^MacNeill v Steele, 199 S 
F 99, 186 Ga 792 

Repeal of statute 

A statute fixing the salary of cer¬ 
tain county officers and malting it di¬ 
rectly payable out of the county 
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treasury repealed by implication a 
former statute requiring an order by 
the county board before such pay¬ 
ment could be made—^MacNeill v. 
Steele, 199 SF 99, 186 Ga 792 

87- Iowa—Crosby v. Floete, 21 N.. 

W 682, 65 Iowa 870. 

15 C J. p 662 note 19 
Under statute expressly so pro¬ 
viding, no money may be paid out 
of the treasury of the county except 
on a warrant —Phillips v Graham 
County, 149 P 766, 17 Ariz. 208. 

88. Ohio—State v. Goubeaux, 144 N- 
F. 251, 110 Ohio St 287 

89. Ohio —State v. Goubeaux, su¬ 
pra 

90. Pa—Commonwealth ex rel At¬ 
torney General, to' Use of Weber, v 
Irvin, 168 A. 868, 110 Pa.Super^ 
387. 

91. Ky—^Moore v. Lawson, 42 SW. 
1136, 43 SW. 409, 102 Ky 126, 19 
KyL 1104. 

Methods of oomputatlon 

Payment by a county of a claim 
based on a particular method of 
computation, when accepted by 
claimant, has been held to preclude 
his subsequent presentation of a 
claim several years later for an al¬ 
leged balance arrived at by a differ¬ 
ent method of computation.—Case v.. 
Fall River County, 266 N.W. 728, 64 
S.X). 376. 
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A county may recover back money paid on claims 
audited and allowed by the board, if the allowance 
was made through fraud or through mistake of 
fact;®2 and, where claims are not legally charge¬ 
able against a county, and in allowing and auditing 
or paying the same county boards or courts exceed 
their jurisdiction, their action is not conclusive and 
the money paid may be recovered back by action 
Moreover, county property which has been trans¬ 
ferred to a claimant in satisfaction of his claim 
against the county may mi a proper case be recover¬ 
ed back in appropriate proceedings Under the 
express provisions of some statutes money paid by 
a county on claims not accompanied by the auditor's 
certificate of compliance with the contract may be 


recovered 

On the other hand, in the absence of fraud, ille¬ 
gality, or mistake, money voluntarily paid on a 
claim authorized by statute cannot be recovered 
back, although there may be a question as to the 
proper performance of the services constituting the 
claim, or the propriety of the allowance.^® Money 
paid on a claim against a county may not be recov¬ 
ered back because of mere irregularities or omis¬ 
sions, particularly where the benefits flowing from 
that which constitutes the basis of such claim has 
been accepted and retained by the county9 7 and 
where the payment was made toward an object 
which was authonzed by law and was within the 
lawful jurisdiction of the board to consider.98 


92. Ga—^Haralson County v Golden, 
30 S£l 380, 104 Ga 19. 

14 C J p 662 note 34 
Fraud nonesusteut 

There can be no recovery back of 
a payment on the grounds of fraud 
where it appears that the county 
board having means at hand to as¬ 
certain the truth of representations 
made as to a claim failed to avail 
itself of such means—Carbon Coun¬ 
ty V Draper, 276 P 667, 84 Mont 
413 

93, Ga—Burke v. Wheeler County, 
187 SB 246, 64 GaApp 81 

Ky.—^Pulaski County v Kichardson, 
9 SW2d 523. 225 Ky 656. 

Mont—Carbon County v Draper, 276 
P 667, 84 Mont 413 
Tex—Cameron County v Pox, Com 
App, 2 SW2d 433, reversing Pox 

V Cameron County, CxvApp, 267 
SW 1111—^Nunn-Warren Pub Co 

V Hutchinson County, Civ App , 45 
SW2d 661, error refused 

15 C J p 662 note 35 

County attorney’s right to sue 

Taxpayer’s failure to appeal from 
board of county commissioners’ or¬ 
ders allowing claims has been held 
not to limit county attorney’s right 
to sue in the name of the county 
for moneys illegally paid —Carbon 
County V. Draper, 276 P. 667, 84 
Mont 413 

Disposition of recovered funds 
Where suit is brought to recover 
hack county funds illegally paid out 
by county ofhcials, the disposition 
which shall be made of such funds 
when recovered is not available to 
one from whom such recovery is 
sought —Burke v Wheeler County, 
187 SB 246, 54 Ga.App 81. 

Money paid to supervisors 
Whore county supervisors are au¬ 
thonzed by law to present claims 
for services performed before they 
become such officers, and under stat¬ 
utes prescribing compensation to be 
received by such officers for specified 
services, an action to recover back 


money paid to a supervisor was held 
to be defective for failure to allege 
that defendant was a supervisor or 
member of the county board at the 
time certain services were perform¬ 
ed and for failure to negative a situ¬ 
ation wherein the statutes referzed 
to would apply—Wadsworth v Er¬ 
win, 201 N Y S 311 
Payment made in mistake of law 

(1) The general rule that a volun¬ 
tary payment made because of a 
mistake of law cannot be recovered 
back, see C J S title Payment § 133, 
also 48 CJ p 736 note 8 does not 
apply so as to preclude recovery by 
a county under the text rule—Cay¬ 
uga County V Slate, 183 N Y S. 646, 
112 Misc 517—-16 CJ p 662 note 35 
[a] (l)-<3) 

(2) However, in a few cases, it 
was held that a county must be de¬ 
nied recovery where the payment 
was made under mistake of law. 

Ky.—Boone County v Dils, 6 KyD 
686 

Ohio —Scioto County v Gherky, 
Wright, 498—Ottawa County v 
Auditor, 5 Ohio S & C P 597, 7 
Ohio NP, 400 

Bight of appeal no restriction 

The county’s right of appeal does 
not prevent the maintenance of a 
suit by it to recover back money il¬ 
legally paid by the fiscal agents of 
the county.—^Pacific County v Wil- 
lapa Harbor Pub Co, 163 P 360, 88 
Wash 562—16 CJ p 663 note 37 
Showing frand or contusion 
In an action to recover back mon¬ 
ey illegally paid by a county, it is 
unnecessary to show fzaud or collu¬ 
sion, wheze those who paid the mon¬ 
ey on the illegal claim are not joined 
as defendants, it being sufficient to 
state facts showing that the claim 
presented was illegal or unlawful 
—^Wadsworth v Erwin, 201 NY.S 
311 

Questions of fact 

In suit to recover allegedly exces¬ 
sive and unauthorized charges from 
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a county officer whether particular 
item for recording personal delin¬ 
quent list was an overcharge, and va¬ 
lidity of Items alleged to be dupli¬ 
cates, have been held to present fact 
questions for trial court—State, for 
Use and Benefit of Independence 
County V Baker, 126 S.W2d 937 197 
Ark 1076 

Recovery back by county of com¬ 
pensation paid to officials see su- 
pza § 178 

94. Ark—^Wnghl v Le Croy, 44 S 
W2d 356, 184 Ark 837 

County judge as party to order 
Where a county judge had reason 
to believe that an allowance of a 
claim against the county, by his 
predecessor, should not have been 
made and that, therefore, a sale of 
county property in satisfaction of 
such claim was void, such judge did 
not by becoming a party to an order 
tor the recovery back of such prop¬ 
erty violate a law requiring the 
county judge to defend claims 
against the county, since it was his 
duty to protect its interests — 
Wright V Le Croy, supra 

95. Ind—^Herald Pub Co v State, 
X14 NB 703, 63 Ind App 465. 

96. Colo—Garfield County v. Leon¬ 
ard, 34 P. 583, 3 Colo App 576 

15 C J. p 663 note 36 

97. Miss —City of Okolona v. Chick¬ 
asaw County, 167 So 690, 171 Miss. 
424 

Ohio—State ex rel Horner v King 
Bridge Co, 5 Ohio NP..NS, 30 
After-dlscovered defects 

“Recovery back cannot be had 
merely because of some procedural 
defect in the contract or in the min¬ 
utes or some other like matter has, 
upon subsequent examination been 
found to be insufficient or defective “ 
—City of Okolona v Chickasaw 
County, 157 So. 690, 694, 171 Miss 
424. 

98. Miss—City of Okolona v. Chick¬ 
asaw County, supra. 
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§ 318. Assignment of Claim 

Claims against counties may be assigned. 

Claims against a county may be assigned,and 
such assignment is binding on the county on notice 
thereof being given to the county board, or to a 
member thereof.^ The assignee, however, takes the 
claim subject to all defenses;2 and, where claims 
against a fund more than sufficient to absorb it 
have been assigned, the county cannot be made to 
pay until all the nghts are adjudicated 3 Under 


§ 319 

particular statutes county officers may be prohibited 
from purchasing or speculating in claims against 
the county;^ although it has been held notwith¬ 
standing such statutes that an assignment of a 
claim to county officers acting m good faith may be 
valid and enforceable by them to the same extent 
as assignments to another person;® and it is held 
that, where a deputy county officer purchases a 
claim which it is the duty of his principal to pay, 
such purchase must be regarded as a pa 3 nnent of 
the claim.® 


X. ACTIONS 


§ 319. Capacity to Sue and Be Sued 

Unless authorized by statute, a county may not sue 
or be sued. Statutes permitting suits must be reason¬ 
ably construed 


At common law a county could neither sue nor be 
sued, and it is only by virtue of express or implied 
statutory authority that any action may be maintain¬ 
ed either in its behalf or against it.7 In the ab- 


' Products Co, 29 S W 2d 682, 

181 Ark 1121 

Miss—^People's Bank of Weir v At¬ 
tala County, 126 So. 192, 156 Miss 
560 

Neb—^Woods v Brown County, 251 
NW 839, 840, 126 Neb 692, citing 
Corpus Juris, and vacating former 
opinion 249 NW 601, 126 Neb 
256 

15 C J. p 663 note 40 
Consent of county 

Assignment of claim against coun¬ 
ty for purchase price of tractor sold 
was valid without consent of county, 
notwithstanding there was element 
of'guaranty or warranty in such as¬ 
signment—People's Bank of Weir v 
Attala County, 126 So 192, 156 Misc. 
660 

Salary olauns 

Claims for earned ofilcial salaries 
against a county may be assigned un¬ 
der the text rule.—^Woods v Bi*own 
County, 261 NW 839. 126 Neb 692, 
vacating former opinion 249 N W. 
601, 125 Neb. 266 

Statute as to sale of judgment Inap¬ 
plicable 

A statute reauinng that the sale 
of a judgment or any part thereof 
should be by written transfer was 
held not to apply to a case wherein 
It was alleged that named parties 
had assigned a claim against a coun¬ 
ty to plaintiff—Shelton v Landers, 
270 SW 622. 167 Ark 638 
Assignment and negotiabihty of 
county warrants see supra § 260 
Sale and transfer of county bonds 
see supra § 276. 

1. Neb —Woods v Brown County, 
261 NW 839, 840. 126 Neb. 692, 
citing Corpus Juris, and vacating 
former opinion 249 NW. 601, 126 
Neb 256 

Tenn —Spring City Bank v. Rhea 
County, Ch, 69 S.W. 442. 

200.J.S-81 


Ind.—^Parnsh v. Board of Com'rs 
of Shelby County. 154 NE 879, 89 
Ind App 277 

B^y.—^Perry County v Bversole, 98 
S W 1019. 80 KyL 453 
Aooeptauoe of partial allowauoe 
Assignee of disallowed portion of 
claim against county has been held 
not entitled to sue thereon after 
assignor's acceptance of amount al¬ 
lowed—Pamsh V. Board of Com'rs 
of Shelby County, 164 NE. 879. 89 
Ind App 277, 

3. Tex.—^Harris County v Donald¬ 
son, 48 SW 791. 20 Tex Civ App 
9 

A Iowa —^Harrison County v Og¬ 
den, 108 NW 451, 138 Iowa 677. 

Ky—^Moore v Lawson, 42 SW. 1136, 
43 S.W. 409, 102 Ky. 126, 19 KyL 
1104 

Disability of county officers to con¬ 
tract with county see supra § 192 

5 . N-eb —Woods v Brown County, 
251 NW 889, 126 Neb 692, vacat¬ 
ing former opinion 249 NW 601, 
125 Neb. 256. 

6. Ky—^Moore v Lawson, 42 SW. 
1136, 48 SW 409, 102 Ky. 126, 19 
Ky.L 1104. 

Purchase of warrant as constituting 
payment see supra 5 252. 

7. Ala—^First Nat Bank v Jackson 
County, 160 So 690. 227 Ala 448 

Ill—^Winnebago County v Industrial 
Commission, 168 NE 273, 386 Ill 
—Clay County v. Curtnght, 251 
in App. 371, 372, citing Corpus Ju¬ 
ris. 

Ky.—Carr v Jefferson County, 122 
SW2d 482, 276 Ky 685—Kentucky 
State Park Commission v Wilder, 
84 SW2d 38, 260 Ky 190—^Breat¬ 
hitt County V Hagins, 207 S W. 
713, 183 Ky 294, 

j^iss .—^Board of Sup'rs of Lee Coun¬ 
ty V Payne, 166 So, 332, 176 Miss 

i281 


12—City of Grenada v Grenada 
County, 76 So 682, 116 Miss 831. 
Mont—€iood Roads Machinery Co v. 
Broadwater County, 20 P 2d 834, 
835, 94 Mont 68. quoting Corpus 
Juris. 

NH—Spinney v Town of Seabrook, 
104 A 248, 79 N.H 34 
Ohio—W K Terry & Co v Hyde 
County, N C, 168 NE 562, 663, 
33 Ohio App 118, citing Corpus 
Juris—Dali v Cuyahoga County 
Building Commission, 14 Ohio N P., 
N.S, 209. 

Okl.—Green Const. Co v Oklahoma 
County. 60 P 2d 626, 174 Okl 290 
—Smith V. State, 166 P. 463, 13 
Okl Or 619 
15 O J p 663 note 47. 

Beasous for rule 

(1) A county is a division of the 
state, see supra § 1, and, as such, 

15 not, in the absence of statute, any 
more subject to suit than is the 
state. 

U S —The Alex Y Hanna, D C Del, 
246 F. 167 

NH—O’Brien v Rockingham Coun¬ 
ty. 120 A. 264. 80 NH 622 
S C —State v Maryland Casualty Co, 

1 SE2d 516, 189 SC 405 

16 CJ. p 663 note 47 [a] [h] 

(2) The levy court or the county 
does not possess corporate or quasi- 
corporate organization of such a 
nature as to render it capable of be¬ 
ing sued for or held in damages — 
The Alex. T Hanna, supra 

Libel m admiralty 

A proceeding in personam may not 
be sustained against a county or its 
levy court for the recovery of dam¬ 
ages for a maritime tort.—^The Alex. 
T Hanna, supra 

Sovereignty different Arom that of 
state 

“A county is not sovereign in the 
sense in which the state is sovereign, 
exempt from suit except by its own 
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sence of statutory authorization, an unorganized 
county may not be sued, although it is attached to 
an organized county for judicial purposes.* In 
some states legislation expressly provides that a 
county is not liable to suit for any cause of action 
unless made so by statute.* Such legislation is de¬ 
claratory of the common-law rule.^* 

In most of the states counties are authorized to 
sue and to be sued, either generally or with respect 
to certain matters, by virtue of statutes expressly 
conferring the capacity or of statutes granting oth¬ 
er rights from which the right of suit may be in- 
ferred.1^ Statutes providing for suits agamst coun¬ 


ties must be reasonably construed.^* 

As the right to sue a county is given by the state, 
it may be withdrawn or denied at any time when 
the legislature may think proper,^* provided all ex¬ 
isting remedies are not wholly extinguished so as 
to impair the obhgation of contracts.^^ The right 
of a county to sue may be given without imposing 
the liability to be sued,^5 and under some statutes 
the right of a county to sue is much larger than its 
capacity to be sued.^® 

The legislature may prescribe the conditions un¬ 
der which counties may be sued,l7 and they may be 
sued only on the terms and conditions prescnbed.^* 


consent.”—Board of Com'rs of El 
Paso CJounty v. City of Colorado 
Springes, 180 P. 301, 308, 66 Colo 
111 

OouLteroIalni 

In the absence of statute a 
counterclaim ma^ not be Hied 
agrainst a county.—State v Maryland 
Casualty Co, 1 SE2d 516, 189 S.C. 
405 

8. SB—^Pommarane v. Washabaush 
County, 249 NW 784. 61 S D. 422, 
quoting: Corpus Taxiu. 

Tex —^Brewster County v Presidio 
County, 48 SW 213, 19 Tex Civ 
App. 638 ' 

9. U.S—^Wolf V. Upson County, Ca., 
C C.A Ga., 44 F 2d 925 

Ga—^Wilkinson County v. Twigrgs 
County, 104 S E 418, 150 Ga 583— 
Decatur County v Townsend, 166 
SB 774, 46 GaApp 103—County 
Board of Education for Houston 
County V Hunt, 116 S E. 900, 29 
GaApp 666—^Ellis v Floyd Coun¬ 
ty, 102 SB 181, 24 GaApp 717— 
Hent V Wheeler County, 94 S.B. 
271. 21 GaApp. 226. 

15 C J p 664 note 48. 

Soope of statute 

A statute exempting counties from 
suit has reference solely to the pros¬ 
ecution of demands against counties 
and does not apply to an action to 
quash orders of the county court 
calling in county warrants.—^Neveida 
County V. Williams, 81 S.W. 884, 72 
Ark. 394. 

10. U.S.—Wolf V Upson County, C 
C.A.Ga., 44 F 2d 925 

11. U.S.—^Board of Corners of Jack- 
son County V. U. S , C C A.Kan, 
100 F.2d 929, certiorari granted 
Board of Com'rs of Jackson Coun¬ 
ty in State of Kansas v. U. S, 
69 set 787. 306 US 629, 88 LEd 
1032. 

Ala —Calhoun County v. Brandon, 
187 So. 868, 237 Ala. 537. 

Cal.—Tulare County v City of Dmu- 
ba, 270 P. 201. 205 CaL 111. 

Fla.—^Dade County v. City of Miami, 
82 So. 854, 77 Fla. 786. 


Ga —^Decatur County v Praytor, 
Howton & Wood Contracting Co, 
137 SE 247, 163 Ga 929, answers 
conformed to 137 S E. 918, 36 Ga. 
App 611, vacated 142 S.E 919, 38 
GaApp 74, and reversed on other 
grounds 142 SB 73, 165 Ga 742, 
conformed to 142 S.E. 919, 38 Ga 
App. 74 

Ill—^Holt V. Cook County, 1 HE 2d 
264, 264 Ill App 48—Sevcik v Cook 
County, 282 Ill App 461 
Okl—^Board of Com'rs v. Kiowa Nat 
Bank, 284 P. 634, 141 Okl 271. 

Or—^West V. Coos County, 237 P 
961, 116 Or 409, 40 ALB 1862— 
Geann v. Marion County, 223 P 
929, 110 Or 890 

S D —^Pommarane v Washabaugh 
County, 249 N.W 784, 61 S D. 422 
Tex—^Brite v Atascosa County, Civ 
App., 247 S W 878 

Wash.—State v Superior Court of 
Pierce County, 176 P. 852, 104 
Wash. 268 

15 C.J. p 664 note 50. 

When authority inferred 

The authority allowing suit 
against a county may be found in 
the constitutional provision that pri¬ 
vate property shall not be taken or 
damaged for public use without just 
compensation being paid —^Rheberg 
V. Grady County, 109 S.B 642, 27 
GaApp. 578—15 C.J. p 664 note 50 
[a]. 

For benefit of road distxlots 
A county may bring a single suit 
for the use and benefit of Several 
road districts therein to recover their 
aggreg;ate damages from a conver¬ 
sion of bonds issued by them, es¬ 
pecially when aided and brought 
about by unlawful acts of the coun¬ 
ty commissioners’ court, which is the 
govemmg body for all county busi*; 
ness although each district, being a 
body politic and corporate, and sui 
3 uris, could mamtain a separate suit, 
the judgment being a bar to any suit 
for the same wrongs by any of them 
—^American Surety Co, of New York 
V. Ehll County, TeaLCiv.App., 264 S. 
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W 241, affirmed, Com App, 267 SW. 
265. 

Special auditor’s act of Suffolk 
County, as amended, does not change 
the rule that a person having a claim 
against a county has the option of 
presenting it for audit or of suing 
on it directly —Delano v Suffolk 
County, 182 NTS 693, 192 App Div 
459, affirmed 129 NE. 928, 229 N.Y. 
610. 

12. Ga—^Decatur County v Praytor, 
Howton & Wood Contracting Co, 

‘ 137 SE 247, 163 Ga 929, answers 
conformed to 137 SE. 918, '36 Ga. 
App 611, vacated 142 SB 919, 38 
GaApp 74, and reversed on other 
grounds 142 SB 73, 165 Ga 742, 
conformed to 142 SB 919, 38 Ga. 
App. 74. 

13. Cal —^Hunsaker v Borden, 5 Cal. 
288, 63 AmD 130. 

14. US —^National Bank v Sebas¬ 
tian County, C.CArk., 17 FCasiso. 
10,040, 5 Dill. 414 

Ark.—Griffith v. Sebastian County, S 
SW. 886, 49 Ark 24 
Withdrawal of remedies as impair¬ 
ment of obhgation of contract see 
Constitutional Daw 5 381 et seq 

15. Conn—Ward v. Hartford Coim- 
ty, 12 Conn 404 

16. Ky.—^Marion County v. Rives,. 
118 SW 809, 138 Ky 477. 

16 C J. p 664 note 64. 

17. Cal.—City of X^os Angeles v* 
Los Angeles County, 72 P 2d 138, 
9 Cal 2d 624, 118 A.LR. 870. 

Other poUtloal subdlvlsionji bound 
Mumcipalities and other pohtlcal 
subdivision of state, seeking to sue a 
county, are bound by requirements of 
statutes permitting counties to be, 
sued—City of Los Angeles v. Los 
Angeles County, supra. 

18. Mont.—Good Roads Machinery 
Co v, Broadwater County, 20 P.2d 
834, 94 Mont 68. 

Tex.—^Dial v. Crosby County, Civ. 
App., 96 S.W.2d 584. 
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§ 320. Rights of Action 

a. By county 

b. Against county 

a. By County 

A county ordinarily may enforce Us rights and re¬ 
dress Its wrongs in the same manner as private suitors. 

Where a county is authorized to sue, ordinarily 
it may enforce its rights and redress its wrongs in 
the same manner as an individually In smng, a 
county is subject to the ordinary rules governing 
procedure between private parties,except where 
a statute provides otherwise.^! 

To recover county property. An action for mon- 
ey or property belongmg to a county obtained or 
taken fraudulently, tortiously, or without authoriza¬ 
tion can be maintained by the county to whom the 
money or property belongs^^ and not by the state.^^ 
A county may pursue its property in the hands of 
anyone who has it wrongfully, or may recover its 
value from anyone who has wrongfully converted it 
to his own use, in the same manner and to the same 
extent as it could if it were a private individuals^ 

A county having the power to purchase and hold 
real estate, and capable of suing, may maintain 
ejectment for lands which it owns and of which 
it is entitled to possession.^® Furthermore, a coun¬ 
ty may bring a forcible entry and detamer suit to 


recover possession of any part of its property which 
is illegally occupied.^® 

To recover for loss of county property. A coun¬ 
ty is entitled to sue to recover the value of county 
property injured or destroyed through the wrong¬ 
doing of another.^? 

To rescind sale of property. In an action by tax¬ 
payers to annul a sale of county property on ac¬ 
count of the inadequacy of the price and other al¬ 
leged illegalities, the county is entitled to intervene 
and join defendants in sustaining the sale, on the 
ground that it was advantageous to the county.^® 

Suit against state. As its mere agent, see supra 
§ 1, a county may not sue the state.^® A county 
has been held not to be a trustee for its taxpayers 
as a body so as to enable it to maintain suit in 
their behalf to prevent action under a state law al¬ 
leged to be discriminatory.®® 

b. Against County. 

In the absence of statute no right of action ordinarily 
Jies against a county. 

As is explained in § 319 supra, a county has the 
capacity to be sued only by virtue of statutory per¬ 
mission, express or implied. No ri^ht of action or¬ 
dinarily exists against a county unless the cause of 
action is conferred expressly or impliedly by stat¬ 
ute,®^ particularly in those states in which statutes 


19. Iowa—Taylor County v Stand- 
ley, 44 NW 911, 79 Iowa 666 
Rigrhts and remedies 
By county on contract see supra { 
203 

Of taxpayers see supra § 286 et 
seq 
Zatereot 

A new county cannot maintain a 
suit in equity to enjoin the sale of 
lands within its limits for taxes by 
officers of the county from which it 
was formed, since it has no Interest 
in the subject matter—^Nassau Coun¬ 
ty V Phipps, 60 NT.S. 249, 43 App 
Dlv 595 

90. U.S.—Board of Com'rs of Rogers 
County V. Bnstow Battery Co, DC. 
OkL, 28 P.2d 196, reversed on other 
grounds, CCA, Bristow Battery 
Co. V. Board of Com’rs of Rogers 
County, Okl, 37 P 2d 604, certiorari 
denied Board of County Com’rs of 
Rogers County, Okl. v. Bristow 
Battery Co, 61 S Ct 28, 282 US. 
843, 76 L.Ed 748, and rehearmg 
denied, C C.A, Bnstow Battery Co. 
V Board of Com'rs of Rogers 
County, Okl, 38 F.2d 662, cer¬ 
tiorari denied Board of County 
Com’rs of Rogers County, Okl. v. 
Bnstow Battery Co, 61 SCt. 28, 
282 US. 848, 75 LBd. 748 

91. Okl.—-Green Const Co. v. Okla¬ 


homa County, 60 P.2d 625, 174 Okl 
290. 

22. Ky—^Bell Fiscal Court v Hel¬ 
ton, 79 SW2d 683, 268 Ky 219— 
Estill County v. Wallace, 292 S W 
816, 219 Ky 174 

S3. N.T.—^People v. Ingersoll, 68 N 
T 1, 17 Am.R. 178, affirming 67 
Barb. 472 

24. Iowa—^Taylor County v Stand- 
ley, 44 NW 911, 79 Iowa 666. 

15 C J. p 539 note 78 
**llIonje 3 r 8 due to tha oonnty,” with¬ 
in statute authorizing county treas¬ 
urer to institute proceedings to re¬ 
cover such moneys, are such as are 
shown to be due or are evidenced by 
examination of dockets of circuit 
court and sheriff, and did not in¬ 
clude claims arising from suspension 
of constitutional provision prohibit¬ 
ing decreasing of salaries—State ex 
rel Sossaman v. Stone, 178 So 18, 
236 Ala 233. 

95. Mo.—^Lincoln County v. Magru- 
der, 3 Mo App. 814 

96. Ill.—^Hardin v. Sangamon Coun¬ 
ty, 71 Ill App. 103. 

27. Record books 
A county may recover the value 
of its record books destroyed through 
another’s negligence.—^Toncray v. 
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Dodge County, 61 N.W 236, 33 Heb. 
802. 

28. Iowa —^McConnell v. Hutchin¬ 
son, 32 NW. 481, 71 Iowa 612. 

Parties in taxpayer's suit see supra 
S 291. 

29. NT—^Albany County v. Hooker, 

97 N.E 403, 204 NT. 1, AnmCas 
1918C 663, affirming 130 NT.S. 

1103, 146 App.Div. 945, and answer¬ 
ing certified question 131 N.T.S 
1101 

30. Colo.—Arapahoe County v. Mc- 
Intire, 46 P 638, 23 Colo. 137. 

31. Ala—State ex rel Sossaman v. 
Stone, 178 So 18, 235 Ala. 233. 

f Miss.—^Board of Sup’rs of Lee Coun¬ 
ty V Payne, 166 So. 332, 176 Miss. 
12 

Pa.—^Henry Shenk Co v. Erie Coun¬ 
ty, 178 A. 662, 319 Pa. 100—Wood 
V. Delaware County, 27 Del.Co 312. 
Foreolocnre of xueohajilo’s lien. 

Draftsman could not sue county 
for foreclosure of mechanic’s lien on 
plat book which had become county’s 
property—^Hemphill v De Witt, Tex 
CivApp, 292 SW. 686 
Right to Injnnotlom. denied 
Where a sheriff who was ex of¬ 
ficio tax collector, and his deputies 
received salaries exceedmg amount 
of commissions on tax collections. 
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expressly exempt' a county from suit without spe¬ 
cific legislation 82 

On the other hand, counties are liable where an 
obligation is imposed by statute, express or im¬ 
plied 88 Counties have been held suable for their 
debts ,84 for services rendered to the county ;8 5 
for specific obligations created by statute ;86 and 
for other particular matters 87 

A county has been held not to be responsible for 
moneys lost through the lawful acts of its officers,88 
or through the unauthorized acts of former offi- 
cers.88 

§ 321. Conditions Precedent 

Statutes prescribing conditions precedent to actions 
involving counties must be substantially complied with. 

The general rules pertaining to conditions pre¬ 
cedent to the right to maintain an action, discussed 
in Actions § 25, are ordinarily applicable in actions 
involving counties 40 Substantial compliance with 
the statutes prescribing conditions precedent is es- 
sential.4i 


§ 322, —— Notice or Demand 

Demand before suit is unnecessary where the dam* 
ages are unliquidated. 

General rules with reference to notice and de¬ 
mand as conditions precedent to an action, see Ac¬ 
tions §§ 26, 27, ordinarily are applicable in actions 
involving counties 42 Where the damages are un¬ 
liquidated, demand before suit is unnecessary 43 

§ 323. - Presentation of Claim 

The necessity for presentation of a claim against 
a county, including the necessity for presentation as 
a condition precedent to an action, is treated m §' 
297 supra. 

§ 324. Defenses 

Actions against a county should be defended In good 
faith and a failure to do so when possible is a fraud on 
the county and its taxpayers. 

The rules governing defenses in actions general¬ 
ly, see Actions §§ 22-25, ordinarily apply in actions 
involving counties.44 It is the duty of the govern¬ 
ing body of a county to defend in good faith any 


the appropriating of funds of the 
sheriff’s office for use of school fund 
and general county fund as provided 
by county act fixing sheriff’s salary 
could not be restrained in action by 
sheriff even if the statute providing 
for the diverting of the funds vio¬ 
lated constitutional inhibition against 
use for one purpose of moneys aris¬ 
ing from a tax levied for another 
purpose—^House v Brazil, 119 S W 
2d 307, 196 Ark 602 
Xh R^eatnclcy 

(1) Where county without author¬ 
ity leased to individuals right to col¬ 
lect tolls from users of bridge, one 
using the bridge cannot recover from 
the county the amount of tolls thus 
wrongfully exacted—Breathitt Coun¬ 
ty V. Hagins, 207 S W. 713, 183 Ky 
294. 

(2) Police officers could sue coun¬ 
ty for fees for making arrests with¬ 
out constitutional or legislative au¬ 
thority for suit, after the claim had! 
been denied by proper authorities — 
Madison County v. Chambers, 33 S. 
W 2d 18, 236 Ky. 294 

Liability of county 

For tort see supra § 216. 

On contract see supra § 202. 

32. Ga—^McConnell v. Floyd Coun¬ 
ty, 137 S.E 919, 164 Ga. 177—Wil¬ 
kinson County V. Twiggs County, 
104 SB 418, 160 Ga 683—^Decatur 
County V Townsend, 166 S.E 774, 
46 GaApp 103 

33. V S.—Sarasota County v Ameri¬ 
can Surety Co of New York, CC. 
A Fla., 68 F2d 643. 


Payment of fee under protest 

Where a candidate for office, at the 
time of filing his petition for the 
primal y election pays a filing fee un¬ 
der protest, he may msuntain an ac¬ 
tion against the county to recover 
back the amount—Stockwell v. Del¬ 
aware County, 27 Del Co, Pa, 669 

34u US—Sarasota County v Amer¬ 
ican Surety Co of New York, C C 
A Fla, 68 F2d 543 

Fla—^Dade County v City of Miami, 
82 So 364, 77 Fla 786 
Pailure of supervisors to act 

Claimant held not precluded from 
maintaining action on claim, where 
board of supervisors had not acted 
thereon except to refer matter to 
committee.—Everett v Erie County, 
266 NYS 299, 148 Misc. 778, af¬ 
firmed Everett v. Brie County, 268 
N.TS 899, 240 AppDiv, 1014. 

35. Miss—Craig v Winston County, 
166 So. 402, 175 Miss. 24 

38. Pailuxe to Inolude in appropria¬ 
tions no bar 

Where dependent girls in Cook 
county were committed to an indus¬ 
trial school, and the appropriation of 
the commissioners was insufficient to 
pay the fifteen dollars per month al¬ 
lowed by § 9 of the act to aid indus¬ 
trial schools for girls, the institu¬ 
tion may recover the difference be¬ 
tween the appropriation and the 
amount appropriated and paad, not¬ 
withstanding the provision of a stat¬ 
ute roquirmg the commissioners of 
Cook county to make an annual ap¬ 
propriation bill, which shall not be 
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exceeded, the failure of the commis¬ 
sioners to make the appropriations 
to pay such charges not precluding 
recovery.—St Hedwig’s Industrial 
School for Girls v Cook County, 124 
N.E 629, 289 Ill 482 

37. Adverse possessioxL 

An action may be maintained 
against a county in adverse posses¬ 
sion of land,—Patrick v Jefferson 
Standard Life Ins. Co, 97 SB 667, 
176 NC 660. 

38. 'default” 

Word “default” in statute charg¬ 
ing county with losses sustained by 
county officer’s default refers to act 
of dishonesty—^In re State, 245 NW. 
844, 210 Wis. 9 

39. Kan,—^Withers v. Hoot, 73 P2d 
1113, 146 Kan 822 

40. Cal —^Kahrs v. Los Angeles 
County, 82 P 2d 29, 28 Cal App,2d 
46. 

Ill—See Kochanski v Cook County, 
209 I11.APP 267 
Snlts agaiauBt cotmtles 

41. Cal —^Kahrs v Los Angeles 
County. 82 P 2d 29, 28 CalApp2d 
46. 

42. Pa —^McCormick v Allegheny 
County. 106 A. 203, 263 Pa 146. 

43l Pa.—McCormick v. Allegheny 
County, supra. 

44. FailTira to itetmize claim 

That cl-aim filed against county be¬ 
fore bringing action was not item¬ 
ized held no defense, where answer 
did not show rejection was not up¬ 
on merits—^Pedro v Humboldt Coun¬ 
ty, 19 P.2d 776, 217 Cal. 493. 
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action brought against the county, and a failure to 
defend in good faith constitutes a fraud on the 

county and its taxpayers.^s 

Set-off and counterclaim. The general rules gov¬ 
erning set-off and counterclaim, see the CJ.S. title 
Set-off and Counterclaim § 1 et seq, also 57 CJ. p 
358 note 3 et seq, ordinarily apply in actions involv¬ 
ing counties 

§ 325, Time to Sue and Limitations 
a Time to sue 
b. Limitations and laches 

a. Time to Sue 

An action by or against a county should not be com¬ 
menced prematurely. 

An action by or against a county should be time¬ 
ly 47 Statutes sometimes provide that no action 
shall be commenced until after the lapse of a speci¬ 
fied period of time following presentment of the 
claim.^® However, where the claim is rejected by 
the county authorities prior to the expiration of the 
designated period, suit may be instituted immedi- 
atcly.49 Furthermore, the rejection of a claim not 
yet matured entitles claimant to commence suit at 
once.®® 

b. Limitations and Laches 

Actions by or against counties must be instituted 


within the time prescribed, but laches of officers or agents 
ordinarily is not imputed to a county 

The applicability of general statutes of limitations 
to actions by or against counties is discussed in the 
CJ S title Limitations of Actions § 17, also 37 CJ. 
p 716 notes 54, 59 et seq. In some jurisdictions spe¬ 
cial statutes of limitations relating to counties have 
been enacted,® ^ and under such statutes an action 
must be brought within the period of time pre¬ 
scribed®^ For example, where the statute so pro-- 
vides, an action must be brought against the county 
within the time specified after the claim is rejected 
by the county authorities Where an action has 
been brought on a claim prior to the running of the 
limitation period, such a statute does not limit claim¬ 
ant’s right to change his pleadings.®4 

Where the operation of a statute respecting ac¬ 
tions against counties is dependent on the existence 
of certain facts, in the absence of such facts the 
statute is inapplicable.®® 

Laches, Under the rule stated in the CJ.S 
title Equity § 114, also 21 CJ. p 217 note 94, ordi- 
nanly, laches of its officers or agents will not be 
imputed to a county.®® 

§ 326. Jurisdiction and Venue 

The venue of actions in suits by or against counties 
IS governed by the common law, unless regulated by 
general or special statutory provisions. 


45. Okl—^Wood V Phillips, 219 P. 
646, 95 Okl. 256 

46. Fast-due bonds against nx>te 

"Where debtor was indebted to 
county on note, and county was in¬ 
debted to debtor on past-due bonds, 
debtor could use past-due bonds as 
counterclaim against note, regardless 
of market price of bonds —^Bourne v 
Board of Financial Control for Bun¬ 
combe County, 176 S E 306, 207 N C 
170 

47. Action against county held tune- 

ly 

Mo—^Billings Special Road Dist v 
Christian County, 6 SW2d 378, 319 
Mo. 963 

4a Ariz—Maricopa County v Shar- 
rit, 67 P2d 232, 49 Ariz 396 
‘^Frurpose of tills provisioii . . • 
undoubtedly was to allow the coun¬ 
ty time to investigate the particulars 
of the alleged accident and the ex¬ 
tent of Its liability, if any, without 
being harassed with the burdens of 
a lawsuit ”—^Hanford v King County, 
192 P. 1013, 1014, 112 Wash, 669. 
Necessity for presentation of claim 
see supra § 297 

49. Wash.—^Hanford v. King Coun¬ 
ty, supra 

5a Tex—^Potter County v Boesen, 


CivApp, 191 SW 787, affirmed, 
ComApp, 221 SW. 948 

51. Idaho —Boise Valley Traction 
Co V Ada County, 222 P 1036, 38 
Idaho 360 

52. Cal.—State Board of Health of 
California v Alameda County, 183 
P 455, 42 CalApp 166 

53. Cal—State Board of Health of 
California v Alameda County, su¬ 
pra 

Ga—Standard Oil Co of New Jersey 
v Jasper County, 187 S E 307, 63 
GaApp. 804—Godfrey v Jefferson 
County, 94 SB 604, 21 Ga App 
384 

Idaho—^Boise Valley Traction Co v 
Ada County, 222 P 1036, 88 Idaho 
360 

AotLOU held timely 
Tex—Jones County v Moore, Civ 
App., 4 S W 2d 289, error refused 
Time when, claim oonBldered rejected 
In .an action against a county for 
personal injuries, a contention that 
a claim must be considered as re¬ 
jected where the commissioners fajl- 
ed to act within three months after 
it was filed, so that a suit, brought 
seven months thereafter, was not 
brought within the three months aft¬ 
er rejection, as required by Reming- 
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ton Code 1916 S 3909, cannot be up¬ 
held, since the claim would be con¬ 
sidered as rejected from the time 
claimant elected to sue, and county 
cannot take advantage of its own 
wrong.—^Bullock v Yakima Valley 
Transp Co, 184 P 641, 108 Wash 
413, affirmed 187 P 410, 108 Wash 
413. 

64. Ariz—Greenlee County v Web¬ 
ster, 246 P 643, 30 Ariz 245 
55. Ariz—Santa Cruz County v Mc- 
Knight, 177 P. 256, 20 Anz 103 
S.C —Gamble v. Clarendon County, 
198 SB 857, 188 SC 250—Salley 

V McCoy, 189 SB. 196. 182 SC 
249 

58. Tex—Freestone County v Mc¬ 
Kinney, CivApp, 286 SW 340, re¬ 
versed on other giounds McKinney 

V Freestone County, ComApp, 291 
SW 529 

In actloiLS between counties 

Where two counties are the in¬ 
terested parties, there is no good 
reason why public policy should re¬ 
quire that the people of one be pen¬ 
alized for the laches of the repre¬ 
sentatives of the other, buL the law 
should, as far as possible, protect 
both without reference to either — 
State ex rel O’Connoi v Clay Coun¬ 
ty, Iowa, 286 NW 229* 
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When a statute authorizes suit against a county, 
see § 319 supra, the statute must be strictly pursued 
to give a court jurisdiction of the suit.57 The court 
has jurisdiction in an action based on services ren¬ 
dered by a county officer pursuant to valid legis¬ 
lative authority, irrespective of whether or not the 
claim may be valid. 

In the absence of legislative direction, the venue 
of an action by or against a county must be accord¬ 
ing to the course of the common law.^® In the ab¬ 
sence of a special statute, the general statutory pro¬ 
visions apply.®® If there exists a special statute, 
however, the special statute controls.®^ 

Generally a county authorized to bring suit may 
resort to any court having jurisdiction of the sub¬ 
ject matter in the county where defendant resides.®^ 
Under enabling statutes authorizing actions against 
a county, suits ordinarily must be brought in the 
courts of the defendant county,®® and may not be 
instituted in the courts of a sister state.®^ A stat¬ 
ute, providing that an action may be begun in any 
county in which one or more of the defendants re¬ 
side at the time of the commencement of the ac¬ 
tion, applies to counties.®® 

Jurisdiction is restricted by some statutes to cer¬ 


tain courts in the county,®® and under such statutes 
suit is to be brought in the court designated ®7 
Courts of other counties have no jurisdiction in the 
absence of a statute conferring it,®® and it does not 
follow that because counties may bring a suit in 
another county that the same rule may be applied 
to them when defendant.®® However, express or 
implied exceptions in some cases are sometimes cre¬ 
ated by statute,"^® in which case a county may be 
sued in the court indicatecL^l Furthermore, when 
a county which has been sued in the courts of an¬ 
other county files a plea asking affirmative relief, 
It waives Its privilege to be sued in its own courts 

Where a state law declares a county to be a cor¬ 
poration with power to sue or to be sued in any 
court within the state, a county is subject to suit in 
the United States courts.*^® A state statute requir¬ 
ing all persons having claims against a county to 
present the same to the county court for allowance 
does not deprive nonresident creditors of their right 
to sue the county in a federal court, when the 
amount is sufficient to invoke the jurisdiction of 
such court. 

Change of venue. General rules governing the 
change of venue have been applied to actions by 
counties.^® When an action against a county has 


B7. Ill,—^Winnebago County v In¬ 
dustrial Commission, 168 273, 

336 Ill 466 

58. Okl —^Protest of St Louis-San 
Francisco Ry Co, 26 P.2d 212, 166 
Okl 60. 

59. Okl—Board of Com'rs of Kiowa 
County V Kiowa Nat Bank in Sny¬ 
der, 284 P 634, 141 Okl 271 

00 - Okl.—^Board of Com'rs of Kiowa 
County V Kiowa Nat Bank In Sny¬ 
der, supra 

VVliieM property Is situated 

Wash—State v. Superior Court of 
Pierce County, 176 P. 352, 104 

Wash. 268. 

01 . Cal —Fitzpatrick v Sonoma Coun¬ 
ty, 276 P. 118, 97 CaLApp. 588 

Okl.—Board of Com’rs of Kiowa 
County V. Kiowa Nat. Bank, 284 P. 
684, 141 Okl 271. 

08. Ill —^Dandurand v. Kankakee 
County, 63 N.B. 1011, 196 Ill 637, 
affirminsr 96 IllApp. 464. 

03. Mont.—Good Roads Machinery 
Co V Broadwater County, 20 P 2d 
834, 94 Mont 68 

Ohio.—^W. K. Terry & Co. v Hyde 
County, N.C, 168 NB 662, 663, 
38 Ohio App. 118, citing: Corpus 
Juris. 

Pa—^Boehm v, Northampton & 
Lehifirh Counties. 7 PaDist Sc Co 

46. 

Tex.—^Dial v. Crosby County, Civ 


App, 96 SW2d 684—-Cobb v H C. 
Burt & Co, Civ App, 241 SW. 186 
WVa—^Edmondson v Hancock Coun¬ 
ty Court, 166 SE 117, 112 WTa, 
601 

15 C J. p 666 note 87 
Joint defendaiLt immaterial 

County must be sued in court hav¬ 
ing Jurisdiction of amount sitting at 
county site, although another per¬ 
son is named as joint defendant — 
Simpson V Neshoba County, 127 So 
692, 167 Miss. 217. 

No choice remains to plaintiff 
One suing county has no arbitrary 
right to select county in which trial 
should be had —^Fitzpatrick* v. Sono¬ 
ma County, 276 P 118, 97 Cal App. 
588. 

eft. Ohio—W K Terry & Co. v. 
Hyde County, N.C, 168 N.B 662. 
88 Ohio App. 118. 

66w Wash'.—^Northern Pac. Ry, Co v 
State, 258 P 482, 144 Wash. 505. 

68. Mo.—Kansas City Sanitary Co. 

I V. Laclede County, 269 S.W. 395, 
807 Mo, 10, 

16 C J p 666 note 88, 

67. Mo.—^Kansas City Sanitary Co. 
V. Laclede County, supra. 

Tex.—Coryell County v. Fegette, Civ 
* App., 68 S.W.2d 1066, error dis¬ 
missed. 

15 C J p 666 note 88. 

68. W.Va—^Edmondson v, Hancock 
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County Court, 166 S.E. 117, 112 W 
Va 601 

16 C J p 666 note 89 

69. Pa—^Lehigh County v. Kleckner, 
6 Watts & S. 181 

TO. W.Va—Mullens v, Greenbrier 
County Court, 166 S.E. 116, 122 W. 
Va. 593 

15 C J p 666 note 91. 

71. Tenn.—^Putnam County v. White 
County, 203 S.W 384, 140 Tenn 
19, 

W.Va.—^Mullens v Greenbrier Coun¬ 
ty Court, 166 S.B. 116, 122 W.Va. 
593. 

15 C.J. p 666 note 91. 

72. Tex.—Dallam County v. Supply 
Co., Civ App, 176 S.W. 798. 

73. XJ.S —^McLean v. Hamilton Coun¬ 
ty, CC.Ohio, 16 FCas No 8,881 

Ga—^Ployd County v Hurd, 49 Ga 
462. 15 Am.R. 682 

Jurisdiction of federal courts see the 
CJ.S title Federal Courts 5 4 et 
sea., also 26 C.J. p 690 note 44 et 
sea 

74- tJ.S.—Chicot County v. Sher¬ 
wood, Ark, 13 S.Ct 695, 148 US 
529, 87 L.Ed. 546—Thompson v. 
Searcy County, Ark, 67 F, 1030, 6 
C GA 674, affirmed 66 F 92, 12 C. 
CJL 849. 

75- Cal.—^Yuba County v. North 
American Consol Gold Mining Co., 
107 P. 139, 12 CaLApp. 233. 
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been brought in the proper court of such county 
it may, like all civil actions, be removed by a 
change Of venue to the court of another county, 
where the statutory causes authorizing it are alleged 
to exist.*^® 

§ 327. Parties 

a. In general 

b. Name in which county should sue 

c. Name in which county should be sued 

a. In General 

Statutes fixing the name In which a county shall sue 
or be sued are mandatory. A county is a necessary party 
if Its interests are in any way affected by the suit. 

Statutes designating the name in which a county 
shall sue or be sued are mandatory.'^^ 


If the purpose of a suit is to hold a county liable 
or in any way is to affect its interests, the county is 
a necessary party.^s A county is not made a party 
to a suit by joining the county commissioners and 
all oflScers of the county as parties defendant.^® 

b. Name in Which Oonnty Should Sue 

A county must sue In the name designated by the 
constitution or statutes. 

A suit by a county must be in the name prescribed 
by constitutional or statutory regulations.^® 

In some jurisdictions counties as corporations are 
expressly authorized by constitutional or statutory 
provisions to brmg suit in their corporate names.®^ 
In other jurisdictions suits in favor of the county 
must, by virtue of statutory provisions, be brought 
m the name of the county board,the county 


FoUnticm of waterooiirM 

A suit by a county against a cor¬ 
poration doing business In another 
county for polluting a watercourse 
was within Code Civ Proc S 894, pro¬ 
viding for a change of venue when¬ 
ever an action is brought by a coun¬ 
ty against residents of another coun¬ 
ty or a corporation doing business in 
the latter, on motion of the defend¬ 
ant; but defendant is not entitled 
to have the cause transferred to the 
county of its principal place of busi¬ 
ness, nor to any particular county, 
but the county to which the case 
shall be transferred is within the 
discretion of the court to which the 
application is made, to be determined 
by considering the situation, place of 
business of the parties, convenience 
of witnesses, etc.—^Tuba County v. 
North American Consol. Gold Mimng 
Co, supra 

^Actton’’ not ‘^special poecceed^ 
lug" 

Code Civ.Proc. § 22, declares that 
an “action” is an ordinary proceed- 
mg in a court of justice by which 
one party prosecutes another for the 
enforcement or protection of a right, 
the redress or prevention of a wrong, 
or the punishment of a public of¬ 
fense, and S 23 declares that every 
other remedy is a “special proceed¬ 
ing.” It was held that a suit in 
equity to restrain defendants from 
IMilluthig a watercourse was an “ac¬ 
tion” and not a “special proceeding” 
within Code Civ Proc. S 894, provid¬ 
ing that, whenever an action is 
brought by a county or a city against 
residents of another county or city, 
or a corporation domg business m 
the latter, the action must be, on 
motion of defendant, transferred for 
trial to a county other than plaintift, 
if plaintiff IS a county, and other 
thiin that in which plaintiff is situat¬ 
ed, if plaintiff is a city, the term 
“special proceeding” being limited to 


a proceeding in a court which un¬ 
der the common law and equity prac¬ 
tice was neither an action at law nor 
a suit in equity.—^Tuba County v 
North American Consol Gold Mming 
Co, supra 

76. Cal —^Fitzpatrick v Sonoma Coun¬ 
ty, 276 P. 113, 97 CalApp 588 

Miss—^Humphreys County v Cashin, 
90 So 888, 128 Miss 236. 

15 C J p 667 note 93. 

Xh aotlon. against ooniLty and ooiul. 
ty snpervlsoK* for damages for in¬ 
jury to real property located in coun¬ 
ty, defendants held entitled to have 
venue changed from neutral county 
to defendant county—^Fitzpatrick v 
Sonoma County, supra. 

77. Okl—Green Const. Co v Okla¬ 
homa County, 50 P.2d 626, 174 Okl. 
290. 

78. Tex —^Estes v. Commissioners 
Court of Hood County, Civ App, 
116 S.W 2d 826. 

CouLty as real party in Interest 
A county which has condemned 
property is the real party in mter- 
est in a suit to enjoin a contractor 
under it from entering upon and 
making use of the property in the 
construction of a public work.— 
Johnston v O’Rourke & Co., Tex.Civ. 
App, 85 S.W. 501. 

Bqultable reUef 

Where equitable relief in behalf 
of a coimty is sought, the county 
alone may sue therefor.—McGinnis v 
McKinnon, 141 SE. 910, 165 Ga. 713 

79. Tex.—Estes v. Commissioners 
Court of Hood County, Civ App., 
116 S.W.2d 826. 

80. Ill—Clay County v. Curtright, 
261 IlLApp. 371 

OkL—Green Const. Co. v. Oklahoma 
County, &0 P.2d 625, 174 Okl 290. 

81. Ala—^Arledge v. J. D. Pittman 
Tractor Co., 181 So. 91, 236 Ala. 
131. 


Ariz—Curry v. Gila County, 63 P 4, 

6 Ariz 48 

Fla.—Singleton v. Knott, 133 So 71, 
101 Fla 1077 

Miss—^National Surety Co v Board 
of Sup’rs of Holmes County, 81 So. 
792, 120 Miss 566, former judg¬ 
ment set aside on suggestion of 
error 83 So 8, 120 Miss 706. 

Pa.—^McCoach v. Sheehan, 101 A. 
829, 257 Pa 545 

Tex—Chapman v Tyler County, Civ. 
App, 259 S W. 301, error denied 
Tyler County v Chapman, 278 S. 
W. 1116, 114 Tex 582 
15 C J p 665 note 60. 

Form of uame In suit 
Where Rev L 1910 § 1497, requires 
action to be instituted in name of 
county, reference must be made to 
1500, requiring county to sue in name 
of “Board of County Commission¬ 
ers of the County of-”—Smith 

V. State, 166 P. 463, 13 Okl Cr 619. 

Constltatioiial provision held not vio¬ 
lated 

Code authorizing county commis¬ 
sioners of roads to sue railroad did 
not violate constitutional require¬ 
ment that smt by or agajnst county 
be in name thereof—Stephens v Sea¬ 
board Air Line Ry Co, 163 S.E. 359, 
170 Ga 584 

82. Ill—Clay County v. Curtright, 
261 IlLApp. 371, 372, citing Corpus 
Juris. 

Kan—^Board of Com’rs of Woodson 
County V City of Yates Center, 32 
P.2d 209, 139 Kan. 519—Board of 
Com'rs of Greenwood County v. 
School Dist. No 4 of Greenwood 
County, 31 P.2d 728, 139 Kan 297. 
Va.—^Board of Sup'rs of Lunenburg 
County V Prince Edward-Lunen- 
burg County Bank, 121 SE. 908, 
188 Ya. 338. 

15 C.J. p 666 note 61. 
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court,83 or other officer specifically designated by 
statute as the proper party plaintiff in certain ac¬ 
tions by the county,84 such as the county attorney,®® 
the president of the police board,®® the police ju¬ 
ry,87 or special commissioners.88 

While generally the state is not the proper party 
plaintiff in an action brought on behalf of a coun¬ 
ty,8® yet county actions may sometimes, and in 
certain cases, be brought in the name of the state 
on the relation of county officers or agents,®® or 
for the use and benefit of the county 

Statutes providing in what name actions for the 
benefit of a county shall be brought have an effect 
only on the question of parties, they do not give 
rise to new causes of action, nor affect rights of 
action or defenses previously existing,®® nor do they 
affect rules of pleading ®3 

A general act providing that the county shall sue 
in the name of the county board does not apply to 
a suit brought under a special statute providing for 
the bringing of a suit in the name of the county ,®4 
and where, during the pendency of a suit, the law is 
changed or the county government is changed so as 
to come within the meaning of existing statutes, it 
ts permissible to substitute the name of the proper 
party plaintiff for the name in which the action was 
brought.®® 


20 C.J.S. 

The bringing of an action on behalf of a county 
in the wrong name is held not to be absolutely fatal 
where the county appears at the trial by its proper 
representative ®® However, where, instead of su¬ 
ing in the name of the county as provided by stat¬ 
ute, the county commissioners bring suit in their 
names as such, the suit will be treated as one 
brought by the persons named individually ®7 

When the suit is brought in the proper name, 
other officers or boards need not be joined as par¬ 
ties ®8 

Intervention, Where one of several officers au¬ 
thorized to sue on behalf of the county institutes 
suit, the court may permit intervention by one of 
the other officers if it is of the opinion that the best 
interests of the county would be served.®® 

c. Name in Which Coimty Should Be Sued 

A county must be sued in the name designated by 
statute. 

A county may be sued only in the name designat¬ 
ed by statutory or constitutional provisions.^ 

In some jurisdictions actions are ^ expressly au¬ 
thorized against counties as corporate bodies and 
in their corporate names;® and where this is the 


83. Ky—^Williams v Owen County 
Court, 9 Ky Op 378. 

16 C J p 666 note 62 
Suit UL Joint naznes 
Even though the fiscal court of a 
county had no authority to create 
the office of special treasurer to take 
notes from subscribers to a highway 
fund, It did have power to appoint 
an agent for that purpose, and the 
one designated as special treasurer 
was such agent, so that a note made 
payable to the special treasurer is 
valid, and can be enforced by suit in 
the joint names of the special treas¬ 
urer and the county—^Webb v Dunn, 
248 SW, 840, 198 Ky 111 

84. Ky—Hopkins County v Givens, 
96 SW 819, 29 Ky L 993 

86. Ky—^Hopkins County v Givens, 
96 SW 819, 29 Ky L 993. 

Ohio—State v Fronizer, 28 Ohio Cir. 
Ct 709. 

80b La—^Avoyelles Parish Police 
Jury V Mansura Corp, 81 So. 650. 
107 La 201 

67. La.—State ex rel Porterie v. 
Smith, 162 So. 413, 182 La. 662— 
Police Jury of La Salle Parish v 
Police Jury of Catahoula Parish, 83 
So 250, 146 La 1053 

86. Mo—Glasgow v. Lindell, 60 Mo 
60. 


89. Ind —State v Casper, 67 N B 
185, 160 Ind 490 

90. Kan—City of Holton v. Board 
of Com'rs of Jackson County, 23 
P.2d 606, 138 Kan 163 

Ohio—State ex rel Hur/», v Pronizer, 
3 Ohio NP.NS, 303, affirmed 8 
Ohio CirCt,NS, 216, 18 Ohio Cir 
Dec 709 

15 C J p 666 note 67. 

Statute as retroactive 
Act of Febr. 27, 1879, providing 
that “hereafter" counties should 
prosecute their suits in the name of 
the state, does not apply to suits 
pending at the time of the passage 
of the act—State, Use of Nevada 
County v. Hicks, 3 SW 624, 48 Ark 
515 

91. Ark—State, for Use and Bene¬ 
fit of Gazland County, v Jones, 100 
SW2d 249, 193 Ark 391 

Cross hUl held not malntaiiiable 
In suit to determine proper cus¬ 
tody of fund from automobile license 
tax allocated to county and in coun¬ 
ty's custody, county's cross bill seek¬ 
ing accounting against slate high¬ 
way commissioner and charging com¬ 
missioner had not expended as much 
of proceeds of tax in county as coun¬ 
ty was entitled to was not maintain¬ 
able, since cross bill was but a suit 
for benefit of county against delin- 
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quent officer, required by statute to 

be brought in name of state for use 

of county—^Wiseman v. Smith, 101 

SW2d 464, 171 Tenn 148 

92. NT—People V Wood, 24 NE 
962, 121 NT. 622, reversing 7 NT 
S 712, 64 Hun 438. 

16 C J p 666 note 68 

93. Mo —Linn County v. Holland, 12 
Mo 127. 

94i Okl—Showers v. Caddo County, 
77 P 189, 14 OkL 167. 

95. Ga—Cook V. Houston County, 
64 Ga 163 

9€L Wash—State v. Headlee, 61 P 
369, 18 Wash 220 

Appearance by county see Infra $ 
330 

97. Fla—^Panama Inv Co. v. Ricker, 
70 So 696, 70 Fla 614 

98. Ga—Smith v Fuller, 69 S E 177, 
136 Ga 271, Ann Cas 1913A 70 

Mich—Buhrer v. Baldwin, 100 NW. 
468, 137 Mich. 2G3 

99. Miss —Robertson v. Bank of 
Batesville, 77 So, 318, 116 Miss 
601. 

1 - Ill —Clay County v. Curtnght, 
261 IllApp. 371 

Okl—Green Const Co. v. Oklahoma 
County, 50 P 2d 626, 174 Okl 290 

2 . Ga.—McGinnis v McKinnon, 141 
S.E 910, 165 Ga. 713. 
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case an action may net be brought against a county 
in the name of the commissioners,^ and when so 
brought should be dismissed on motion.^ In some 
instances, however, it is proper to join the county 
commissioners as parties defendant with the coun¬ 
ty.® 

In other jurisdictions the county board is the cor¬ 
poration, and actions against the county should be 
brought against the board® as a board and not 
against the individual members thereof 7 Under 
some statutes an action against a cou-rthouse dis¬ 
trict must be brought against the commissioners of 
the district® 

In some cases a misnomer is deemed fatal,® but 
in others it is considered capable of correction by 
amendment, if objected to, or an error to be dis¬ 
regarded where no objection is taken.!® 

Where, during the pendency of a suit, a consti¬ 
tutional provision relating to the name by which 
counties are to be sued is adopted, an amendment 
changing the name of defendant from that of coun¬ 
ty commissioners to that of the county is proper,!! 
but on the other hand, it has been held that a suit 
pending against a county court at the time of its 


dissolution may not be revived against its successor, 
the board of county commissioners 

In an action against a county, third persons whose 
rights are necessarily involved may and should be 
made parties.!® Where an action is brought for 
misrepresentation of a county commissioner, plain¬ 
tiff may sue either the county or the commissioners 
or may sue both in separate actions.!^ 

Intervention. In an action against a county in¬ 
volving illegal acts of county commissioners, not 
defended by the commissioners, the county c*anp- 
troller, it has been held, may intervene.!® 

§ 328. - Authority to Sue in Name of 

County 

Actions In the name of, or on behalf of, a county 
must be duly authorized or ratified. Statutes designating 
persons who may prosecute such actions control 

An action brought in the name of, or on behalf 
of, a county must be authorized by the county board 
or by other proper county officials,!® or must be 
ratified by them.!7 The authorization or the ratifi¬ 
cation may be inferred from various circumstanc¬ 
es,!® and lack of authority is matter m abatement to 


N.Y —^Delano v Suffolk County, 182 
NTS 693, 192 AppDiv 459, af¬ 
firmed 129 NB 928, 229 N.Y 610 
16 C J, p 666 note 76. 

CoTUities niLfler towiudiip oxgttnisa. 

Uon 

Statute providing that each county 
should he sued in name of county 
applies to counties under, as well 
as those not under, township or¬ 
ganization—^Winnebago County v 
Industrial Commission, 168 NB 273, 
336 Ill 466 

3. Pa—^Altemose v. Woolbaugh, 23 
Pa.Dist & Co. 148, 83 Pittsb.Leg J 
614 

15 C J. p 665 note 76 

4. Ga —Arnett v. Becalur County, 
76 Ga- 782—Commissioners of 
Roads and Revenue of Houston 
County V. Howard, 1 SB 2d 222, 59 
Ga-App 451 

5. Ga.—City of La Payette v Walk¬ 
er County. 108 SB. 218, 161 Ga 
786 

3. Colo—John Deere Plow Co v. 
County of Phillips, 48 P.2d 793, 
794, 97 Colo 196, citing Corpus 
Juris. 

Kan—Withers v. Root. 73 P 2d 1113, 
146 Kan. 822. 

16 C J p 666 note 78. 

7. NY—^Klll V Livingston County, 
12 NY 52—Magee v. Cutler, 43 
Barb 239. 

16 C J. p 666 note 79. 


Beslguatloa. of defendant 
NY—^Wild V Columbia County, 9 
How Pr 316 

15 C J. p 666 note 79 [aj. 

8. Ky —Campbell County Courthouse 
Dist Comrs v. List, 171 S W. 467, 
161 Ky 681 

9. Colo—Phillips County v Churn¬ 
ing, 36 P 918, 4 ColoApp 321 

Ill —^Rock Island County v Steele, 
31 XU 543 

10. Hass.—^Bauer v. Mitchell, 142 
NB 815, 247 Mass 522 

15 CJ p 666 note 82 
FetMdon stating oause of action 
against oonnty 

Where a plaintiff, in contravention 
of Revisal 1905 5 1310, sued the board 
of commissioners instead of the 
county by name, but the complaint 
stated no cause of action against 
the board, doing so against the coun¬ 
ty, the action was in effect against 
the county.—-Fountain v Pitt Coun¬ 
ty, 87 SB 990, 171 NC 113 
IX. Ga—Conyers v. Bartow County, 
42 SB 419, 116 Ga 101. 

12. N C —Carson v. Cleaveland Coun¬ 
ty, 64 NC 666 

13. Pa —^Lewis Paint & Glass Co 
V Washington County, 9 PaDist 
& Co. 339 

15 C J p 666 note 85 

14. Ga —^Nix V Citizens' Bank of 
Moultrie, 182 S.B 249, 35 GaApp. 
65 

15. Pa.—Lewis Paant & Glass Co. 
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V Washington County, 9 PaDist 
& Go 339 

la sc —Ex parte Greenville Coun¬ 
ty, 2 S.B2d 47, 190 SC. 188 
W.Va—State v. Morris, 112 SB 619, 
91 WVa 269 
15 C J p 665 note 56 
Oomxnissioiieoni’ oonrb 
Where no statute gives county or 
district attorneys power to sue in 
behalf of a county, the commission¬ 
ers' court alone has the right to de¬ 
termine whether a suit shall be 
brought —Bdmondson v. Cumings, 
TexCivApp, 203 S.W 428 
Oouaty Jndge 

County judge, either as a coun¬ 
ty court or a member of the fiscal 
court, is not authorized to' sue on be¬ 
half of county —^Pike County v 
Young, 99 SW2d 749, 266 Ky 5S8, 
followed in Pike County v Stanley, 
99 S.W2d 760, 266 Ky. 694 
17- Tex—^Mills County v. Lampasas 
County, Civ.App, 40 S W. 552 

18. Okl—^Board of Com'rs of Ok¬ 
mulgee County V Campbell, 268 P 
274, 131 Okl 227 

Wash—State v. Headlee, 53 P 948, 
19 Wash 477 

Authorization held sufficient 
County court order authorizing in¬ 
stitution of proceeding against for¬ 
mer overseers of poor to recover ex¬ 
cess payments was auflftcienti al¬ 
though order did not name any of 
defendants, since individual may be 
designated m other ways than by; 
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be brought before the court by answer or motion 
and IS not an objection that can be raised or put 
in evidence on trial of the general issue 

Where the statute designates the particular per¬ 
son who may prosecute suits in the name of, or on 
behalf of the county, such statute controls.^ How¬ 
ever, where a county may institute suit through sev¬ 
eral different officers, the officer first instituting suit 
has exclusive control of such suit if he acts in good 
faith.2i Where the statute provides that in all ac¬ 
tions by or against a county the county is repre¬ 
sented by the county court, the county court may 
order a county officer suing for the county to dis¬ 
continue the action.22 

§ 329. Process 

Service of process on a proper officer f« necessary In 
order to obtain jurisdiction of a county. 

In order to obtain jurisdiction of a county, valid 
service of process on a proper officer must be 
made.28 Process must be served on the officers 
designated by statute.^-* Where directed by statute, 
process must be served on the clerk of the county 
board^S or court,2® or the county judge,on a ma¬ 
jority of the county commissioners,^® on the presi¬ 
dent of the county board,2® or on the parish police 
jury.®® 


To be sufficient, the writ, summons, or citation 
must be addressed to the proper officers or board, 
and must be served on them®® at the time®® and in 
the manner provided for by statute.®^ 

Service on the proper officer is not invalidated by 
his failure to communicate the fact of service to 
the county or county court.®® 

§ 330. Appearance and Representation by At¬ 
torney 

A duly authorized appearance by a county may con¬ 
fer jurisdiction. 

Under the rules stated in Appearances § 14 et 
seq, jurisdiction of a county may be obtained by 
the entry of an appearance,®® provided the appear¬ 
ance is duly authorized.®'^ 

A want of atation on the police jury of a county 
IS not cured by an unauthorized appearance of the 
president of the police jury,®® or by defendant’s de¬ 
murring or excepting to the petition, after first ex¬ 
cepting to the jurisdiction of the court for want of 
citation.®® However, the fact that a county officer 
who was merely a nominal party in a suit involving 
a county was not served with process will not ren¬ 
der the judgment void, where the real party in in¬ 
terest appeared and litigated the issues,^® 


name—^Marion County Court v Car¬ 
penter, 171 S B 823, 114 W.Va 329 

19. Wis—^Milwaukee County V Hack- 
ett, 21 Wis 613. 

20. Ark—State, for Use and Benefit 
of Garland County, v. Jones, 100 
S.W2d 249, 193 Ark 391. 

Ordinary, as agent or Individual, 
could not prosecute suit in name of 
county, based on withholding of 
county funds, on bond given by sole 
commissioner of Wheeler county and 
made payable to ordinary, where act 
gave sole commissioner full control 
over fiscal afCairs of county and 
transferred to him all powers there¬ 
tofore exercised by ordinary while 
sitting for county purposes; but 
name of ordinary suing for use of 
county could be added by amend¬ 
ment, Since thereby merely nominal, 
not new, party would be added — 
Wheeler County v McHae, 181 SB 
816, 67 Ga.App 847 
ai. Miss —^Robertson v Bank of 
Batesville, 77 So 318, 116 Miss 
501 

aa, Or.-rAllen v. Craig, 201 P. 1079, 
102 Or. 254. 

aa. ICan—Withers v Root, 73 P.2d 
1113, 146 Kan 822. , 

Okl—Chicago, B I. & P Ry Co, v. 
Bxcise Board of Oklahoma County, 
83 P.2d 1081, 168 OkL 428 


24. Okl—Chicago, R I & P Ry Co 
V. Bxcise Board of Oklahoma Coim- 

ty, supra 
» 

as. U S.—^Leavenworth County v. 
Bellew, Kan, 99 U.S. 624, 25 LBd. 
883 

Ill—^Kane County v. Young, 81 Ill 
194. 

us —Knox County v. Hajrsh- 
xxian, Mo, 10 S Ct 267, 188 U.S 152, 
83 LBd. 686. 

Mo.—^Weil V Greene County, 69 Mo 
281 

Okl.—Chicago, R. L & P. Ry Co v 
Bxcise Board of Oklahoma County, 
83 P.2d 1081, 168 Okl 428 

27. U.S—Gross v. Sioux County, C. 
aiowa, 11 F Cas.No.5,842, 2 Dill. 
509 

SB. Ga. — ^Barly County v. Powell, 20 
S.B 10, 94 Ga. 680 
16 C.J. p 667 note 99. 

Sexvloe on two ooomilssionjers, of 
a writ of summons against a coun¬ 
ty, is good.—^Kleehner v. Lehigh 
Comity, 6 Whart., Pa., 66. 

29. Ind.—Clarke County v. State, 61 
Ind. 76. 

30. Iia.—^White Hall Agricultural 
Co. V. Concordia Parish Police 
Jury, 54 So 387, 127 La. 1022— 
Lucky V. Bienville Parish Police 
Jury, 15 So. 89, 46 T^uAnn. 679. 
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31. La —^White Hall Agricultural 
Co. V. Concordia County Police 
Jury, 54 So 337, 127 La 1022. 

32. U.S—Gross V Sioux County, C 
CIowo, 11 P.Cas No 6,842, 2 DHL 
509. 

Mo—Well V. Greene County, 69 Mo. 
281. 

33. Ill—^Kane County v. Young, 31 
Ill. 194. 

34. Mo—Weil V. Greene County, 69 
Mo. 281. 

35. U S.—^Knox County v Harsh- 
man, Mo, 10 SCt 257, 133 U.S 
152, 33 L.Bd 586 

33, Okl—Chicago, R I & P. Ry 
Co. V Bxcise Board of Oklahoma 
County, 33 P.2d 1081, 168 Okl 428. 

37. Okl —Chicago, R. I & P. Ry Co 
V. Bxcise Board of Oklahoma Coun¬ 
ty, supra—^Protest of Kansas City 
Southern Ry. Co„ 11 P.2d 600, 167 
OkL 246 

38. La —White Hall Agricultural 
Co. V, Concordia Parish Police 
Jury, 64 So. 337, 127 La 1022. 

39. La—White Hall Agricultural 
Co. V. Concordia Parish Pohce 
Jury, supra 

40. Wash.—State v. Headlee, 61 P. 
369, 18 Wash. 220. 
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A general appearance may be effected by a mo¬ 
tion to vacate a default judgment.*! 

§331. Attachment and Garnishment 

In the absence of statute, counties are not subject 
to attachment or garnishment. 

In the absence of statutory authorization, a coun¬ 
ty IS not subject to attachment or garnishment, 
or, as is explained in § 336 infra, to execution. 
Furthermore, as appears in the C.J.S. title Garnish¬ 
ment § 39, also 28 CJ. p 58 note 14 et seq, a county 
ordinarily may not be made a garnishee in an action 
between third persons. 

§ 332. Pleading 

a. In general 

b. Issues, proof, and variance 
a. In General 

(1) In actions against county 

(2) In actions by county 

(1) In Actions against County 

General rules of pleading apply In actions against 


counties. In a suit against a cotmty on a claim, generally 
the complaint must allege a proper presentation of the 
claim to the county authorities. 

The general rules of pleading, discussed in the 
C.J.S. title Pleading § 1 et seq, also 49 CJ. p 30 note 
2 et seq, ordinarily are applicable in actions against 
counties.^® 

In actions against a county, the petition or com¬ 
plaint must state a cause of action.^^ However, 
only ultimate facts need be alleged,^® and matters 
of defense need not be negatived.^® 

Where statutes provide that a county is not liable 
for any cause of action unless made so by statute, 
the complaint must show that the liability arises un¬ 
der statute,and that plaintiff has authority under 
the statute to bring the suit^® 

Where the amount of indebtedness which a coun¬ 
ty may incur is limited by statutory or constitution¬ 
al enactments, see § 223 supra, in an actK>n agamst 
the county on an indebtedness, the complaint must 
show, it has been held, that the claim is within 
the debt limit or within the exceptions allowed.^^ 
A complaint which discloses that the claim sued on 


41. Okl.—Green Const Co. v Okla¬ 
homa County, 60 P 2d 626, 174 Okl 
200 

43. Ohio —W K Terry & Co. v. 
Hyde County. NC, 168 NE 562, 88 
Ohio App 118 

6 CJ P 198 note 68 [h], p 196 note 
89 [a] 

43. N J —^Lydecker v Board of Cho¬ 
sen Freeholders of Passaic Coun¬ 
ty, 103 A 261, 91 N.JLaw 622, L. 
RA1918D 351 

ZiLCOxporatlojL hy refeirenoe 
Claim presented to board of super¬ 
visors held part of statement of 
cause of action agramst county where 
claim was incorporated In complaint 
by proper reference—Union Bank & 
Trust Co of Los Angeles v Los An¬ 
geles County, 38 P.2d 442, 2 Cal App 
2d 600. 

Pleading m contract actions see su¬ 
pra S§ 202-206 

44. N.J —^Lydecker v Board of Cho¬ 
sen Freeholders of PassaiC Coun¬ 
ty, 103 A. 251, 91 NJ.L«,w 622, L. 
RA1918D 351. 

16 C.J. p 667 note 11 
CoanplauLts held suffideiLt 
Ala,—^Moore v. "Walker County, 186 
So. 176, 286 Ala 688. 

Ark—^McKesson-Lincoln Co v Bur¬ 
lingame, 118 SW.2d 876, 196 Ark. 
547 

Colo —Crane v. Board of County 
Com'rs of Mesa County, 260 P 388, 
80 Colo. 230. 

Ky.—^Madison County v Chambers, 
88 S.W,2d 18, 236 Ky. 294. 


Miss—Bxcello Feed Milling Co v 
Warren County, 131 So 270, 159 
Miss. 167 

N D —Mayer v Studer & Manion 
Co, 262 NW. 926, 66 ND 190. 

SC—Scott V. Richland County, 66 
SB 729, 88 S.C 506 
Tex—Nueces County v Nueces Coun¬ 
ty Drainage Dist No 2, Civ.App, 

5 S W 2d 620, error refused 
Wash —^Revelare International Se¬ 
cret Service v Whatcom County, 
206 P. 664, 119 Wash. 646. 

OosnplaintB held imnificieiLt 
Ga—^McConnell v Floyd County, 137 
I SB 919, 164 Ga 177—Sosebee v. 
Hall County. 177 SB 71. 60 Ga. 
App 21. 

Okl—^Protest of Kansas City South¬ 
ern Ry. Co, 11 P.2d 600. 167 Okl. 
246 

Wis—^Van Ryn v. Rock County, 247 
N.W 848, 211 Wis 678. 

CoouplauLts held demurrable 
Ga.—Carolina Metal Products Co v 
Taliaferro County, 110 SB 331, 
28 GaApp 67—Gallon Iron Works 
Co v. Marion County, 97 S B 448, 
23 Ga App 57. 

Mass—^Rooney v Essex County, 198 
NE 915, 292 Mass. 473 
OomplaliLt held uot demurrable 
Fla—Young v Dixie County, 106 So. 
105, 89 Fla. 510 

Ga—Citizens* Bank of Moultrie v 
Rockdale County, 111 S.E 434, 162 
Ga. 711 

Okl—^Tonini & Bramblett v. Board 
of County Com’rs, 229 P. 263, 100 
OkL 246. 


Tort or assumpsit Immaterial 

W^ere declaration in action against 
county contains all necessary aver¬ 
ments of fact for an action in as¬ 
sumpsit, it is immaterial whether 
declaration he considered as one In 
tort or in assumpsit.—Holt v. Cook 
County, 1 N.E2d 264, 284 Ill App 
48. 

AUegatioos required by statute 

must appear in order for the petition 
to he sufficient—^McConnell v. Floyd 
County. 187 SB. 919. 164 Ga. 177 

45. Idaho—^Twln Falls Bank, etc, 
Co. V. Twin Falls County, 186 P 
804, 25 Idaho 171. 

40 . Ind —Centre Tp. v. Manon Coun¬ 
ty, 70 Ind 662. 

47. Ga. —Seymore v. Elbert Coun¬ 
ty, 42 SB. 727, 116 Ga. 371—New¬ 
berry V. Hall County, 183 SB 664, 
52 GaApp. 472—^Pulton County v. 
Gordon Water Co, 140 SJEL 46, 37 
GaApp 290. 

48. Ga—^Decatur County v. Town¬ 
send, 166 SB 774* 46 GaA.pp 103 

4d. Okl.—Excise Board of Le Flore 
County V. Kansas City Southern 
Ry Co, 47 P.2d 680, 173 Okl. 238 
—^Protest of Kansas City Southern 
Ry Co, 11 P.2d 600, 167 Okl. 246 
Complaint held suflioleaLt 
A petition against a county on a 
note, reciting that everything had 
been done in compliance with the 
constitution and laws, which al¬ 
leged that the note was given for 
money borrowed to meet a casual de¬ 
ficiency and to which a copy of the 


i2sa 
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exceeds the debt limit is fatally defective on demur- 

rer.50 

Where county officials must appropriate all funds 
necessary for work under a contract, see supra § 
235, m a suit on the contract the petition must al¬ 
lege the appropriation of the necessary funds,un¬ 
less the obligation is such as may be properly pro¬ 
vided for by a vote of the people.®^ 

Presentation of claim. Where it is necessary to 
present a claim against a county for allowance be¬ 
fore suit can be brought thereon, see § 297 supra, 
as a general rule the complaint must allege the pres¬ 
entation^^ of a valid claim,54 within the time pre¬ 
scribed, and must show that the claim was itemiz¬ 
ed and verified as required by statute It is also 
necessary, under some statutes, to allege that the 
board rejected the claim, or neglected or refused to 
audit and allow it ^7 it will not be sufficient to al¬ 
lege generally that the claim was duly presented 
and rejected but where a reasonable construc¬ 
tion of the petition discloses that it contains alle¬ 
gations showing at least a substantial compliance 
with statutory requirements and conditions preced¬ 
ent as to presentation, itemization, verification, and 
rejection, it will be deemed sufficient in this re¬ 


gard and it has been held to be error not to per¬ 
mit plaintiff to file an amendment to his petition set¬ 
ting up rejection of his claim by the county board 
after commencement of the action.®® 

In some jurisdictions the failure to allege presen¬ 
tation of the claim is not fatal,®^ but such failure 
is a matter of defense to be pleaded by defendant ;®2 
while, in others, failure to allege presentation is ex¬ 
cused on the ground that the statutes, while requir¬ 
ing presentation of the claim, do not make it a con¬ 
dition precedent to suit.®^ Furthermore, it has been 
held that where a claim is not allowed for the rea¬ 
son that It is not a legal charge against the coun¬ 
ty, see § 305 supra, and its form and proper presen¬ 
tation are not questioned, it is not necessary for the 
complaint to allege compliance with statutory re¬ 
quirements as to form and presentation.®^ 

An allegation that, after presentation, a part of 
the amount claimed was paid, does not, it has been 
held, render the complaint demurrable by raising a 
presumption that such payment was made or accept¬ 
ed in full of the claim.®® 

Answer by county. The answer of a county must 
sufficiently deny the allegations of the complaint or 


order of the county comimssicmers 
was attached, held not demurrable on. 
the ground that the purchaser of the! 
note had notice of the claimed viola¬ 
tion of Const art 7 § 7 par 1—Cit¬ 
izens’ Bank of Moultrie v Rockdale 
County, 111 SB 434, IBS Ga 711 

50. U.S—Farmers* Loan & Trust 
Co of New York v Wilcox Coun¬ 
ty, CCAGa, 287 F 809, affirming, 
DC, 284 F 856, and certiorari de¬ 
nied 43 set 703, 262 US 755, 67 
L.Bd 1217. 

51. Ind —Gaddis v Board of Com*rs 
of Gibson County, 179 NE 279, 93 
Ind App 658 

Kv—^Holbrook v Letcher County, 4 
SW.2d 382, 223 Ky 697 
Okl—Shawnee News Co v Board of 
Com*rs of Pottawatomie County, 
46 P2d 568, 173 Okl 106* 

62. Okl.—Shawnee News Co v. 
Board of Com’rs of Pottawatomie 
County, supra | 

S3. U.S —^Marion County Court v. 

Ridge, CCAWVa., 13 P2d 969. 
Cal —Union Bank & Ti ust Co of Los 
Angeles v. Los Angeles County, 38 
P.2d 442, 2 Cal App 2d 600 
Ga —Griffin Realty & Construction 
Co V Chatham County, 171 S B 
287, 47 GaApp. 646 
Idaho—^Drainage Dist No 2 of Ada 
County V Ada County, 226 P. 290, 
38 Idaho 778 

Tex —^McLennan County v. Idaller, 
Civ.App. 267 8.W. 680. 


WVsL —^Barber v. County Court of 
Mercer County, 101 SB 721, 85 W. 
Va 360 

16 CJ p 667 note 14. 

Presentment to proper officer must 
be alleged—Bridges v Multnomah 
County, 180 P 606, 92 Or 214 
AUega-tlon of presentment held suffi¬ 
cient 

Miss—Texas Co v Smith County, 
167 So 876, 171 Miss 328. 

Tex—^Nueces County v Nueces 
County Drainage Dist, Civ App , 
268 S.W. 208. 

64. Ga—^Butts County v. Wright, 84 
SB 443. 143 Ga 253. 

55. Fla—^Whitehurst v Hernando 
County, 107 So. 627, 91 Fla 609. 

Ga —Commissioners of Roads and 
Revenue of Houston County v. 
Howard, 1 S B.2d 222, 69 GaApp 
461—Gnffln Realty Construction 
Co V Chatham County, 171 S.B 
237, 47 GaApp. 646 
Tex.—Bexar County v Linden, Civ. 
App, 206 SW. 478, reversed on oth¬ 
er grounds 220 SW. 761, 110 Tex 
339. 

15 C.J p 667 note 16. 

56. Ala—Joi^ee v Jefferson County, 
89 So 174, 206 Ala. 13. 

15 O J p 667 note 17. 

57. U S —^Marion County Court v. 
Ridge, CC.AWVa, IS F 2d 969 

Tex —McLennan County v. Miller, 
Civ App, 267 S.W 680. 
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W Va.—^Barbor v County Court of 
Mercer County, 101 SB 721, 86 W 
Va 359. 

15 C J p 667 note 18. 

58. Cal —^Rhoda v. Alameda County, 
62 Cal 360 

Poxm of compladlnt 

Cal—Hhoda v Alameda County, 11 
P 67, 69 Cal 523 

16 C J p 667 note 19 [a] 

56, Wyo—Shendan County v Dene- 
brink, 89 P 7. 16 Wyo 342, 9 L 
R.A,NS, 1234 

16 C J p 667 note £0. 

60. Iowa.—^Little v, Pottawattamie 
County, 101 N.W. 762, 127 Iowa 
876 

61. Ind.—^Mueller v Board of Com'rs 
of Marion County, 127 N.B. 16, 
73 Ind App 196 

15 C.J. p 668 note 22. 

62. Ind—^Hendricks County v Ba¬ 
ton, 77 NE. 958, 38 Ind App 30. 

63. Kan—Skinner v. Cowley Coun¬ 
ty, 66 P. 686, 63 Kan. 657. 

16 C J. p 668 note 24 

Presentation as condition precedent 

to suit see supra S 297. 

64. Idaho.—Taylor v. Canyon Coun¬ 
ty, 161 P 621, 7 Idaho 171. 

65. Or.—^Plagg v. Marion County, 
48 P. 693, 81 Or. 18. 

Aceeptance of partial allowance as 
bar to suit see supra 9 314. 
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petition,®® must be properly verified,®*^ and where 
It alleges that plaintiff has presented his claim to 
the county board and has appealed from their re¬ 
jection of the same, and that the appeal is still 
pending, it must show the perfecting of such appeal 
according to the statute ®® 

An answer setting up a set-off is bad where it 
does not allege facts sufficient to constitute a valid 
set-off ®® 

Where the lapse of the time allowed by statute 
for the presentation of a claim against the county 
absolutely extinguishes the right to recover on the 
claim, see § 298 supra, it need not be specially 
pleaded under a statute requiring limitations gener¬ 
ally to be so pleaded 

Statutes requiring a defendant in his answer to 
acknowledge or deny his signature, and providing 
that a defendant whose signature is proved after de¬ 
nial shall be barred from every other defense, have 
been held inapplicable to counties and police ju¬ 
ries 

(2) In Actions by County 

General rules of pleading apply m actions by counties. 

Where suit is brought in the name of the county 
Itself, the complaint need not allege that plaintiff is 
a political subdivision of the state, nor aver its cor¬ 
porate existenceJ2 The authorization for such suit 
need not be alleged, where, in a jurat attached to 
the bill, a county officer on oath states that he was 


§ 333 

duly authorized to sign the count/s name to the 
complaint.'^® 

In a statutory action to recover moneys illegally 
paid out, complainant should offer, as a condition 
precedent to recovery, to comply with whatever de¬ 
cree the court may makeJ^ 

b. Issues, Proof, and Variance 

General rules governing issues, proof, and variance 
apply in actions involving counties. 

The general rules discussed in^ the CJ S title 
Pleading §§ 512-546, also 49 C.J. p 780 note 50 et 
seq, ordinarily apply in actions by or against coun¬ 
ties.*^® Where a declaration alleges presentment 
and disallowance of a claim, a plea of the general 
issue by a county puts this essential fact in issue '^® 

Statutes governing proof in actions against coun¬ 
ties are mandatory,^^ and a failure to comply with 
such statutes renders a judgment against the county 
erroneous.*^® Specific acts of negligence jnay be 
considered under a general allegation of negligence 
by a county officer.*^® 

In the absence of objection at the trial, a vari¬ 
ance between an allegation and proof is immate¬ 
rial,®® 

§ 333. Evidence 

General rules of evidence ordinarily apply in actions 
by or against counties. 

A county ordinarily is subject to the same rules 
of evidence and legal presumptions that control pri¬ 
vate individuals ®i 


COUNTIES 


66. Answer beld Insxifflclent 

Ga—Terrell County v City of Daw¬ 
son, 158 SE 47, 172 Ga 403 
Answer lield not demnrralile 
In action for balance due under 
contract for construction of turnpike 
road for defendant county pursuant 
to statute, county's answer challeng- 
ing correctness of unpaid claim and 
of estimates previously paid by fiscal 
court and counterclaim for excess 
payments made pursuant to sucb es¬ 
timates were not demurrable—Cald¬ 
well County V. Durret Const Co, 203 
S W 291, 180 Ky 694. 

Plea held defective 
Plea of five years’ statute of lim¬ 
itations in action against county on 
note was fatally defective in failing 
to allege that there was ever sufiBl- 
cient money in county's fine and for¬ 
feiture fund to pay note, or that 
sufficient time for county to raise re¬ 
quired amount had expired over five 
years before filing of suit—Smith v. 
Hardee County, 160 So 760, 119 Fla 
681 

67. Ga.—^Hutchinson v. Lowndes 
County, 62 S E 1048, 181 Q€U 687. 


Ind—^Morgan County v Holman, 34 
Ind 266 

68- Ind —^Morgan County v Hol¬ 
man. supra 

69. Ind —^Adams County v, Mertz, 
27 Ind 103 

70. Anz —Cochise County v Wil¬ 
cox, 127 P. 768, 14 Anz 234 

71. La—Columbia Oil Co v. Police 
Jury of Natchitoches Parish, App, 
184 ^ 680 

7fl- Ala—Camp v Marion County, 8 
So 786, 91 Ala 240 

15 C J p 668 note 34 

73. Mich—Cass County v Shattuck, 
285 N.W 454, 288 Mich 555. 

74. Ohio.—State ex rel Hunt v. 
.Promzer, 3 Ohio NP,NS, 303, af¬ 
firmed 8 Ohio CirCt, NS, 216, 18 
Ohio CirDec 709, 

75. Tex.—^Padgett v Young Coun¬ 
ty, Civ.App, 204 S W. 1046, error 
dismissed Padgitt v. Young Coun¬ 
ty, 229 S.W 459, 111 Tex. 98 

76. Miss —Covington County v 

Moms, 84 So. 462, 122 Miss. 495. 
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77. Ky —^Ballard v Adair County, 
96 SW2d 18, 264 Ky 490 

Okl —Board of Com'rs of Carter 
County v First Nat Bank, 16 P. 
2d 6, 159 Okl 283 

78. Okl.—^Board of Com’rs of Carter 
County V First Nat Bank, su¬ 
pra. 

79- Tex —^Padgett v Young Coun¬ 
ty, Civ App, 204 S.W 1046, error 
dismissed Padgitt v Young Coun¬ 
ty, 229 SW 469, 111 Tex 98. 

80. Tex—^Padgett v Young County, 
supra 

81. N J.—^Board of Justices of Burl¬ 
ington County V Fennimore, 1 K 
J Law 190 

Tex —^Freestone County v McKin¬ 
ney, Civ App, 286 SW 340, re¬ 
versed on other grounds McKinney 
V Freestone County, Com App ,291 
SW 629. 

Payment by ootmty of part of 
olaim for goods purchased, followed 
by seller's action for remainder of 
price, held not to necessitate infer¬ 
ence of county's rejection of re¬ 
mainder of claam.—^Elansas City San- 
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In an action against a county, where the county 
seeks to avoid the payment of the obligation in 
question, it has the burden of proving that the 
claim is not a legal charge against the county.*^ 

Where presentment and disallowance of a claim 
is a condition precedent to the maintenance of an 
action against the county, see § 297 supra, ordina¬ 
rily the burden of proof is on claimant to show such 
presentment and disallowance.®^ 

Where a claimant relies on authorization or rati¬ 
fication of an act by a county, he has the burden of 
showing that authority for, or ratification of, the 
act existed,®^ and where he fails to do so, the alleg¬ 
ed act has ho binding force,®® 

Under the rules stated in the C.J.S. title Negli¬ 
gence § 210 et seq, also 45 C.J. p 1170 note 33 et 
seq,.in an action for negligence'against a county 
complainant must, in some jurisdictions, show free¬ 
dom from contributory negligence.®® 

I 

Admisstbtlity. General rules governing the ad¬ 
missibility of evidence ordinarily apply in actions 
by or against counties ®'^ The evidence must be ma¬ 
terial and relevant to the issues involved ®® 


An agreement of accord and satisfaction made by 
the county board and the claimant may, it has been 
held, be proved by oral evidence,®® but a mere prom¬ 
ise by the county attorney that the county would 
pay a certain claim against it,®® or conversations 
between the chairman of the county board and the 
district or county attorney outside of board meet¬ 
ings,are not admissible in evidence in a suit on 
the claim. 

In order to show that the legal requirements as to 
thep, presentation of an itemized and verified state¬ 
ment of a claim before bringing suit against a coun¬ 
ty have been complied with, such statement may be 
read in evidence in such a suit.®® Where the in¬ 
stitution of suit within the prescribed time is a suf¬ 
ficient presentation of the claim, see § 299 supra, the 
original petition, with the entry of service and fil¬ 
ing .thereon, IS admissible for the purpose of proving 
presentation.®® 

Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence ordinarily apply 
in actions by or against counties.®* The evidence 
introduced must be sufficient to sustain the findings 
made and the judgment rendered.®® 


itary Co. v Liaclede County, 269 S. 
W. 396, 307 Mo 10. 

82. Ky—Gallon Iron Works & Mfgr 
Co V Bullitt County, 213 S W. 
200, 184 Ky 806. 

Wash.—^Association Collectors v. 
Kingr County, 76 P 2d 998, 194 

Wash. 26. 

15 C J p 668 note 36. 

Burden transferred hy answer 

In county jailer’s suit agralnst 
county fiscal court to recover claims 
which had been allowed by fiscal 
court, answer allegmgr that Jailer 
was allowed and paid a certain sum 
and that recovery of claims would re¬ 
sult in compensation in excess of 
that permitted by constitution held 
to impose on Jailer burden of show¬ 
ing credits to which he was entitled. 
—^Bell Fiscal Court v Helton, 79 S. 
W2d 683, 268 Ky. 219 

83. Miss.—Covington County v. 
Moms, 84 So 462, 122 Miss. 495 

84 . La,—^Puritan Chemical Co. v. 
Vernon Parish Police Jury, App, 
178 So 888 

Tenn—Trotter v, Paterson, 60 S.W. 
2d 149, 166 Tenn 142 

88. Lia.—^Puritan Chemical Co. v 
Vernon Parish Police Jury, App., 
178 So. 888. 

86 - S.C.—^Morgan v Greenville 
County, 1 S.H2d 144, 189 S.C. 368 

• 87 - Mo.—^Kansas City Sanitary Co 
V. Laclede County, 269 SW 396, 
307 Mo. 10 


88. Bvldence held admissible 

(1) Generally. 

Ala—Shelton v Blount County, 96 
So. 415, 209 Ala 441 
Ga.—Terrell County v City of Daw¬ 
son, 158 S.E. 47. 172 Ga 403 
Md.—County Com’rs of Harford 
County V Bel Air Suburban Im¬ 
provement Ass’n of Harford Coun¬ 
ty, 107 A 348, 184 Md. 648. 

Mo —^Kansas City Sanitary Co y Lia- 
clede County, 269 SW 396, 307 
Mo. 10. 

Tex—Falls County v. Bozeman, Civ 
App, 249 SW 890 

<2) To show that county records 
bore no authorization for bond is¬ 
suance —^Pirst Nat Bank v Obion 
County, D.C.Tenn., 3 P.2d 623 

(3) To show the estimate substan¬ 
tially incorrect and that the claim 
was disallowed —^Newton County 
Bank v. Perry County, 99 So 513, 
135 Miss 129 

(4) To show the understanding of 
the parties—^Falls County v Boze¬ 
man, Tex.Civ App., 249 S W. 890. 

Evidence held inadmissible 
U s — ^Vincennes Bridge Co. v' Board 
of County Com’rs of Atoka Coun¬ 
ty, Okl, 248 P. 93, 160 CCA. 233. 
Ky.—Taylor, for Use and Benefit of 
Laurel County, v. Jones, 69 S.W 2d 
372, 263 Ky. 286. 

89. Neb—Green v liancaster Coun¬ 
ty, 86 NW 439, 61 Neb. 473. 

Parol and written evidence of acts 
of county board see supra 5 91. 
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90. Ind.—^Holten v. Lake County, 65 
Ind 194 

91. Utah.—^Kytka v. Weber County, 
160 P. Ill, 48 Utah 421. 

92. Ill,—^Winnebago County v. Rock¬ 
ford, 61 IlLApp. 656 

93. Ga —^Elbert County v- Brown, 
86 S E 651, 16 Ga.App. 834. 

94. Ill—See Scown v Cook County, 
199 Ill App 351—^Pauly v Madison 
County, 199 Ill App 226. 

Md —County Com'rs of Harford 
County V. Bel Air Suburban Im¬ 
provement Ass’n of Harford Coun¬ 
ty, 107 A. 348, 134 Md. 548 
Evidence held suilLclent 
Ga.—Jeff Davis County v. Atlanta 
Nat Bank, 136 S.E. 90, 36 GaApp. 
172 

Evidence held InsnilLclent 

(1) Generally—Sevclk v. Cook 

County, 282 111.App. 461. 

(2) To authorize removal of offlcer 
in charge of suit.—^Miller v. Hay, 
109 So 791. 143 Miss 484 

95. Miss—Newton County Bank v. 
Perry County, 99 So 513, 135 Miss 
129. 

15 C J. p 668 note 37. 

Evidence held snfficient 
(1) Generally. 

—Greusel v. O’Brien Ounty, 
273 NW 853, 223 Iowa 747. 

Md —County Com’rs of Harford 
County V Bel Air Suburban Im¬ 
provement Ass’n of Harford Coun¬ 
ty. 107 A 348, 134 Md. 643. 
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A statement presented to the county authorities 
is not of Itself evidence of any fact tending to sup¬ 
port a cause of action on a claim.^ 


§ 334. Trial 

General rules regulating the trial of actions ordi¬ 
narily apply in'actions by or against counties. 

General rules governing the trial of actions ordi 
narily control in actions by or against counties.^ ^ 

Questions of fact are for the jury.®* However, 
where there is no legal evidence for the defense, a 
directed verdict for plaintiff is proper.®® Further¬ 
more, a directed verdict should be given for the 
county where the claimant fails to allege and prove 
the necessary elements of his cause of action.^ 

Instructions in actions by or against a county or¬ 
dinarily are governed by general rules.^ 

§ 335. Judgment 

In the absence of special statutes, general rules gov¬ 
erning judgments apply in actions by or against coun¬ 
ties. 

In the absence of special regulations, the general 
rules pertaining to judgments, discussed in the C.J. 
S. title Judgments § 2 et seq, also 33 CJ. p 1051 note 

Minn —^In re Board of Cona'rs of 
Cook County, 177 NW, 1013, 146 
Minn 103 

Mont—Primmer v. Carter County, 21 
P 2d 57 94 Mont 156 
Okl.—Western Chemical Co v. Board 
of Com'rs of Pottawatomie Coun¬ 
ty, 44 P2d 825, 170 Okl 337— 

Board of Com’rs of Pottawatomie 
County V. Henderson, 168 P 1007, 

66 Okl 282. 

SC.—Kirkland v. Allendale County, 

128 S.E 648, 128 S C 541 
(2) To show that county court rat¬ 
ified unauthorized contract made in 
behalf of county—Wilcox v. McCal- 
lister, 56 SW.2d 765, 186 Ark 901. 

Brldsnce held lasuflleleBit 
Ky.—Jefferson County ex rel Grau- 
man v Jefferson County Fiscal 
Court 107 SW2d 820, 269 Ky 
444. 

Miss —Newton County Bank v. Perry 
County, 99 So 513, 135 Miss. 129. 

Tex—Hill County v. Colonial Trust 
Co., CivApp., 18 S.W2d 787, re¬ 
versed on other grounds Colonial 
Tsust Co V. Hill County, Com.APp., 

27 S W2d 144. 

96. Wis.—Jones v Washburn Coun¬ 
ty, 82 NW. 286, 106 Wls. 391. 

97. N.C—Spicer v. Williamson, 182 
SB 291, 191 N.C. 487, 44 AL..R. 

1280. 

98 . Ky.—Jackson v Hickman Coun¬ 
ty, 60 S.W.2d 97, 248 Ky. 827. 

K.T.—Maltby v. Westchester County, 


19 et seq, ordinarily apply in actions by or agfainst 
Gounties.® 

A judgment against a coimty in other than its 
corporate name does not bind the county.^ How¬ 
ever, where the statute permits suit against the 
county in the name of its board, a judgment against 
the board is judgment against the county.® 

Where the complaint alleges that the claim has 
been presented as required by statute, and has been 
disallowed, see §§ 297, 332 supra, and judgment is 
entered on default, it is not necessary that the judg¬ 
ment recite that ptoof was made of such presenta¬ 
tion and refusal.® 

While it IS contemplated in some classes of cases 
that a general judgment against the county shall not 
be rendered, but that the judgment shall provide for 
its satisfaction out of certain funds or property,*^ 
the fact that a judgment against a county improper¬ 
ly provided for the issuance of execution does not 
affect Its validity.* 

The fact that a judgment against a county would 
embarrass it financially is not suflScient reason for 
refusing to allow the judgment.® On the other 
hand, a judgment, unauthorized by law, may not be 
entered agamst a county.^® 

4. Clay Coimty inatead of CoTiuty of 
Clay 

A judgment against Clay County 
when it should have been entered 
against the County of Clay is not 
binding on thei County of Clay and 
an amendment >will not be allowed — 
Clay County v. Curtnght, 261 Ill 
App. 871 

6. Okl.—^Board oh Com'rs of Push¬ 
mataha County V City Nat Bank 
of Fort Smith, Alrk., 80 P.2d 627, 
183 Okl. 131. 

6. Ala—Washingrton County v Por¬ 
ter, 29 So. 185, 128 Ala. 278 
7- U.S.—^Bates County v. Wills, C, 
CAMo., 269 F 734, certiorari de¬ 
nied 41 S.Ct. 376, 255 U.S 671, 65 
LEd 791 

15 C.J. p 669 note 48. 

8. Tex—^Presidio County v. Paducah 
City Nat Bank, 44 S.W 1069, 20 
Tex Civ App 611. 

9. Ark —St. Louis Nat. Bank v. 
Marion County, 79 S W 791, 72 
Ark, 27 

10. Indebtedness in excess of cur¬ 
rent Inoome 

Where the statute declares that 
the county shall not contract any 
debts during any current year which, 
at the end of such current year, is 
not and cannot then be paid out of 
the money actually collected and 
belongmg to that current year, and 
that any such indebtedness is null 
and void, judgment may not be ren- 


276 N.T.S. 936, 248 AppDiv. 712, 
reversed on other grounds 196 N E. 
296, 267 N.T. 375 

NC—Spicer v Williamson, 132 S.E. 

291, 191 N.C 487, 44 A.IiR 1280 
Okl—^Protest of Kansas City South¬ 
ern Ry Co., 11 P.2d 600, 167 Okl 
246. 

Tex—^Parmer County v. Smith, Civ. 

App, 47 S W.2d 883 
15 C.J p 668 note 43. 

99. Ill—^People v. Maddox, 176 IlL 
App 480. 

Mo.—^Kansas City Sanitary Co. v. 
Laclede County, 269 S.W. 395, 307 
Mo. 10 

1 . Ky—^Leslie County v. Hart, 22 S. 
W-2d 278, 232 Ky. 24. 

8. Ga—^Mallory v Clay County, 169 
S.E 578, 178 Ga. 69. 

Xustmotions held proper 
Wash.—^Lyle v. Fiorito, 60 P.2d 709, 
187 Wash. 637, 

Instructions held properly refused 

Ga.—^Mallory v. Clay County, 169 S. 
E 678, 173 Ga. 59. 

Confaslng and misleadlug charge 
are properly refused.—Shelton v. 

! Blount County, 96 So 416, 209 Ala. 
441. 

Instruction without evidentiary 
support should not he given—^Kan¬ 
sas City Sanitary Co v. Laclede 
County, 269 S.W. 396, 307 Mo 10. 

3. Ala.—Washington County v. 

Porter, 29 So. 186, 128 Ala. 278. 
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Consent judgment A county judge has no au¬ 
thority to consent to a decree against a county es¬ 
tablishing rights unauthorized by law The right 
of a county attorney to consent to a judgment 
against the county has been afhrmedi^ and denied 
Amount of judgment Where presentation of the 
claim to the county board is necessary, see § 297 
supra, a judgment can be for no greater amount 
than that claimed before the board.^^ 

Interest on judgment. Statutes providing that in¬ 
terest may be allowed on judgments, see the C J S 
title Interest § 21, also 33 C.J. p 214 note 45, have 
been held to apply to j'udgments against counties 
The allowance of interest on a j'udgment is not a 
contract by the c®unty to pay interest and does not 
violate a constitutional prohibition against the issu¬ 
ance by counties of any interest bearing evidences 
of indebtedness.!® However, a holder of a j'udg- 
ment against a county is not entitled to collect in¬ 
terest on unpaid interest.!'^ 

Statutes providing that no judgment rendered or 
to be rendered against a county shall bear interest 
have been held valid.!® 

Collateral attack. Under the rules stated m the 
C.J S. title Judgments § 401 et seq, also 34 C.J p 
511 note 46 et seq, the validity of a judgment in an 
action by or against a county may riot ordinarily be 
attacked in a collateral proceeding.!® Where the 


court has jurisdiction of the person of the defend¬ 
ant and of the subject matter and has jurisdiction to 
render the particular judgment, the invalidity of the 
claim does not make the judgment rendered thereon 
invalid.20 However, where the judgement roll shows 
that the judgment is void, the judgment is subject 
to collateral attack.®! 

§ 336. Execution and Enforcement of Judg- 
ment 

In the absence of statutory authorization, a county 
ordinarily is not subject to execution. 

In accordance with the rules stated in the C J.S. 
title Executions § 35, also 23 C.J. p 355 note 72 et 
seq, in the absence of statutory authorization, and 
sometimes by reason of express statutory prohibi¬ 
tion, an execution may not be awarded on a judg¬ 
ment against a county to satisfy the same,®® nor on 
a decree in equity.®® Similarly, as is shown in § 331 
supra, a county ordinarily is not subject to at¬ 
tachment or garnishment However, apart from 
special statutory provision, an execution may, it 
has been held, issue against the county on a judg¬ 
ment rendered against it, and may be levied on any 
property owned by such county not needed for gov¬ 
ernmental purposes and in states where statutes 
so provide an execution may issue against a county 
if payment is not made within a certain time.®® 


dered against the county where the 
funds derived from its income for 
the current year during which the 
debt was created have been entirely 
exhausted and no money is available 
with which to pay the same.—Santa 
F6 Water & Light Co v. Santa F6 
County, 224 P 402, 29 N M. 538— 
Sena v Board of Com'rs of Guada¬ 
lupe County, 202 P 984, 27 N M 
461—Optic Pub Co V Board of 
Com’rs of San Miguel County, 202 P 
124, 27 NM 371—James v Board of 
Com'rs of Socorro County, 174 P 
1001, 24 NM. 609 

xl. U S —Slayton v Crittenden 

County, DC.Ark, 284 P 868. 

12 . S.D.—^Western Material Co v. 
Grant County, 248 NW 493, 61 S 
D 308. 

13. Okl —Protest of Kansas City 
Southern Ry Co., 11 P 2d 600, 167 
Okl 246. 

14- Ky,—Hudgins v Carter County, 
72 S W 730, 115 Ky. 133, 24 Ky L. 
1980. 

15 . Ala—Jefferson County v City 
of Birmingham, 178 So. 226, 236 
Ala. 199. 

16- Ark—^Nevada County v. Hicks, 
8 SW 180, 60 Ark. 416. 

17- Okl —^Board of Education of 
City of Drumright v* Board of 


Com'rs of Creek County, 43 P 2d 
139, 171 Okl 464- 

ISb US —Missouri & Arkansas 

Lumber & Mining Co v Green¬ 
wood Dist of Sebastian County, 
Ark, 39 S.Ct. 202, 249 U.S. 170, 63 
LEd 638 ' 

19, La—Lambeth v. De Bellevue, 24 
La Ann. 394. 

2a Okl —Protest of St Louis-San 
Francisco Ry. Co., 26 P 2d 212, 166 
Okl 60—Protest of Kansas City 
Southern R Co, 11 P 2d 500, 157 
Okl. 246, 

21. Okl.—Excise Board of Le Flore 
County V Kansas City Southern 
Ry Co, 47 P2d 680, 173 Okl, 238 
—Chicago, R I & P Ry Co V. Ex¬ 
cise Board of Gardeld County, 80 
P 2d 171, 167 Okl 414 

22. Anz —Maricopa County' v. 

Hodgin, 60 P2d 15, 46 Anz. 247, 
101 ALR. 493 

La—Tuifltt V. Police Jury of Tan¬ 
gipahoa Parish, 186 So. 52, 191 La. 
635. 

Miss—City of Grenada v Grenada 
County, 76 So 682, 116 Miss. 831. 

NT—^People V. Hubei, 105 NT.S. 
916, 64 Misc 208. 

N.C—O'Beiry v Mecklenburg Coun¬ 
ty, 161 S.E. 880, 198 N.C, 357, 67 
AL.R* 1304, 


Ohio—W. K. Terry & Co v. Hyde 
County, NC., 168 NB 662, 663, 33 
Ohio App. 118, citing Corpus Juris- 
SC.—Brooks v One Motor Bus Car¬ 
rying 1937-38 South Carolina Li¬ 
cense V 1367, Motor No 46690, 
Serial No. 40476, 3 S E 2d 42, 190 
SC 379. 

Tex—Jones County v Moore, Civ, 
App, 4 S.W.2d 289, error refused 
16 C J p 669 note 53. 

JVCeohanio’s Ueu prooeedlug 
A proceeding for the enforcement 
of a hen is a process within the 
meaning of a statute, which forbids 
the sale of county property on ex¬ 
ecution or other process —J. E. Moss 
Iron Works v. Jackson County Court, 
109 S.B 343, 89 W.Va, 367, 26 A,L R. 
319. 

Purchasers under void execution 

acquire nothing but a void title.— 
Tucker v Wadlow, Mo., 184 S.W 69 
—Sen ter v. Wisconsin Lumber Co., 
164 S W. 601, 256 Mo. 590. 

23 . Ill—King V. McDrew, 31 Ill 
418. 

24. Xnd—State v. Buckles, 36 NB. 
846. 8 Ind.App. 282, 62 Am S.R. 
476 

25. Minn—U. S. Fidelity & Guaran¬ 
ty Co. V. Haney, 308 N.W. 17, 1$6 
Minn. 403 

^ 15 eij iP 669 note '68. , 
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Apart from statutory provision, the pnvate prop¬ 
erty of an inhabitant of a county is not liable to 
seizure and sale on execution for the satisfaction of 
a judgment against the county ,2® but it has been 
said that by the common law of some states, derived 
from immemorial usages, the estate of any inhab¬ 
itant of a county is liable to be taken on execution 
on a judgment against the corporation 

Where a judgment is rendered against a county, 
it is the duty of the board to apply such funds in 
the treasury of the county, as are not otherwise ap¬ 
propriated, to Its payment,^8 to order a war¬ 
rant to be drawn on the treasurer for the amount of 
the judgment.29 If there are no funds and the 
board possesses the power to levy a tax for that 
purpose, it should do so, and in case it refuses to 
apply funds, out of which the j'udgment may be 
paid, to the payment thereof, or to resort to taxation 
to create a fund, resort may be had to mandamus to 
compel It so to do,®<^ although such action will not 
he to pay a j'udgment from a fund in the absence 
of a showing, as prescribed by statute, that such 
fund would be sufficient to meet the regular obliga¬ 
tions as they mature,^^ In a mandamus suit of this 
nature it is no defense that part of the amount re¬ 
covered was due from tlie state, and part from 
several townships, and that it is impossible to 
know what appropriations should be made from the 
funds of the several taxing districts, this being a 
mere matter of .adjustment of accounts between the 
proper officers.32 If^ however, there are no funds 


and the power to levy a tax has not been delegated 
to the board, the leg^lature must be invoked for 
additional authority 3® 

Judgments are to be satisfied out of the particu¬ 
lar fund designated by statute 3^ If the entire 
funds raised by taxation are required to meet nec¬ 
essary” expenses of the county, no part can be le¬ 
gally diverted to satisfy a judgment against the 
county,33 nor can special funds raised by special 
taxation and appropriated to specific purposes be so 
applied.3S Where the statute so provides, judg¬ 
ments agfainst counties may be paid from a sinking 
fund provided.37 However, a judgment may be sat¬ 
isfied out of the sinking fund only under the con¬ 
ditions prescribed by the statute.®3 The acceptance 
of a county warrant is complete satisfaction of a 
judgment against a county, in the absence of ex¬ 
press reservation to the contrary.®® 

Where payment of a claim against a county is 
forbidden until it has been duly registered, see § 316 
supra, a judgment creditor of a county is not enti¬ 
tled to an injunction against depletion of the gener¬ 
al fund of the county.^® 

§ 337. Appeal and Error 

Counties are entitled to an appeal or writ of error 
on the same basis as other litigants. 

As stated in Appeal and Error § 20S c, appeals 
and writs of error may be maintained by counties 
to the same extent and in the same manner as oth¬ 
er litigants, if it is an interested party and is ag- 


26. XJ.S—Liyell v St, Clair County, 
CC-Mich, 16 FCas No 8,621, 3 Mc¬ 
Lean, 580 

Cal—^Emenc v. Gilman, 10 Cal. 404, 
70 AmD 742 

15 C J. p 669 note 66. 

27. Mass —Hill V Boston, 122 Mass 
344, 23 Am R 332—^Hawkes v Ken- 
nebcck County, 7 Mass 461 

28. Anz —Maricopa County v 

Hodffin, 60 P 2d 16, 46 Anz 247, 
101 ALR 493. 

Ky—^Knox County v. Newport Cul¬ 
vert Co, 69 SW.2d 558, 248 Ky 
661 

Miss—Town of Crenshaw v Panola 
County, 76 So 741, 116 Miss. 891. 

S C —Brooks v One Motor Bus Car¬ 
rying 1937-38 South Carolina Li¬ 
cense V 1357, Motor No 45690, 
Serial No 40476. 3 S B 2d 42, 190 
S.a 379 

15 C J. P 669 note 59 

29. Ill —^King V. McDrew, 31 Ill 
418—^Knox County v. Arms, 22 Ill 
176 

30. Anz—^Maricopa County v Hod- 
gin, 60 P.2d 16. 46 Anz. 247, 101 
AL.R 493 

Ky—Citizens' Nat ]^ank of Somer- 

200JS.-82 


set V Pulaski County, 287 SW 
892, 216 Ky 332 

Miss—^Town of Crenshaw v. Panola 
County, 76 So 741, 116 Miss 891 
Mont.—State ex rel. Valley Center 
Dram Dist. v. Board of Com’rs of 
Big Horn County, 61 P.2d 635, 100 
Mont. 581 

Okl.—Board of Education of City of 
Drumright v Board of Com’rs of 
Creek County, 43 P 2d 139, 171 Okl 
464 

15 C J p 669 note 61 
Issuance of bonds to liquidate Judg¬ 
ment 

County’s 3 udgment creditor, not re¬ 
ceiving payment from proceeds of 
county bonds issued to liquidate 
judgment, may not thereafter have 
tax levied and collected by county to 
pay judgment —^News-Dispatch 

Printing & Audit Co v. Board of 
Com’rs of Rogers County, 266 P. 437, 
130 Okl. 162, 

31. Okl —Conner v Battles, 87 P 2d 
121, 184 Okl. 351. 

32. Ind —Owen County Council v 
State, 95 N.F. 253, 175 Ind 610. 

33. Cal—^Emeric v. Gilman,. 10 Cal 
404.,70 AmD. 742. 

129 ;^, 


N C —Cabarrus County Drainage 

Dist No 2 V Bo«*.rd of Com’rs for 
Cabarrus County, 94 SB. 530, 174 
NC 788 

34. Tex —White v. Gala way, Cxv 
App, 282 S W 642. 

35l N.C—Cabarrus County Drainage 
Dist No 2 V. Board of Comers for 
Cabarrus County, 94 S.B. 680, 174 
N.C 738 

36. NC—Cabarrus County Drainage 
Dist. No 2 v Board of Com’rs for 
Cabarrus County, supra 

37. Okl —^Hampton v Hamilton 

Const Co, 48 P.2d 273. 173 Okl 
282—^Board of Education of City 
of Drumright v Board of Com’ra 
of Creek County, 43 P 2d 139, 171 
Okl 464—State v Moreland, 3 V 
2d 803, 152 Okl 37. 

38. Okl—Conner v Battles, 87 P,2d 

121, 184 Okl 351—Hampton \- 

Hamilton Const Co, 43 P 2d 273, 
173 Okl 282. 

39. Ky—^Turner v. Hagins, 61 S W. 
2d 899, 260 Ky. 17. 

40. Tex—^McDaniel v. Couch, Civ. 

1' App„ 57 SJW 2d 280. 
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grieved by the judgment complained of, and the ap¬ 
peal is taken or sanctioned by the proper authority. 
However, the authorization of the prosecuting at¬ 
torney by the county board to take an appeal need 
not appear in the transcript,and the board has 
power to dismiss an appeal by the county ^2 Where 
a coimty has acquiesced m the authority of a party 
to sue in the name of the county, it cannot ques¬ 
tion his authority to prosecute an appeal from the 
judgment rendered m such proceeding 

The appeal or writ of error should be taken or 
prosecuted in the name of the parties below,^^ and 
where this is done, the suit will not be dismissed 
in the higher court for misnomer.**^ 

Where court rules so provide, where the county 
is a party on appeal, the transcript and brief of 
appellant must be served on the attorney general^® 

While generally objections raised for the first 
tune on appeal will not be considered ,neverthe¬ 
less, the higher court may inquire into the po;/er 
of a county officer, although the question was not 
raised by assignment of error.^8 

§ 338. Costs 

In the absence of statutory authorization, costs may 
not be taxed against a county. 

As costs are the creature of statute, see the title 


Costs § 2, they may not be taxed against a county 
in a suit in which it is a party, unless there is a 
statute which directs such taxation,^^ and a void 
judgment against a county for costs may not be 
enforced by mandamus or otherwise 

On the other hand, where counties are made capa¬ 
ble of suing and being sued by statute the same as 
a natural person, they have been held to be within 
the operation of statutes authorizing the taxation of 
costs against unsuccessful parties,^! or of statutes 
providing that, when a plaintiff in an action shall 
recover judgment, he shall have judgment for costs 
against defendant's A county may be liable for 
costs where the statute provides for the taxation of 
costs in action by or against counties.53 However, 
where the question in a suit between the county 
board and other county officials is one of public in¬ 
terest, the higher court will award no costs on af¬ 
firming the judgment of the lower court Fur¬ 
thermore, where costs are taxable against a county, 
they should include only those items for which it is 

liable.55 

County officers are not liable individually for the 
costs of a judgment rendered against them in suits 
commenced by them in their representative capaci¬ 
ty,56 and the same has been held as to state officers 
suing for the benefit of a county.57 


41- Idalio.—Kootenai County v. 
Hope Lumber Co., 39 P. 1054, 13 
Idaho 262. 

48- Wash.—^Prentice v. Franklin 
County, 103 P. 831, 64 Wash. 587 
43- Ala.—Colbert County v Tennes¬ 
see Valley Bank, 144 So 803, 225 
Ala 632 

44. Ill—Wlnne v. People, 62 N.B 
377, 177 Ill. 268 

Ind—Tipton County v. Pershing, 53 
NH. 297, 22 IndApp. 147. 

15 C J. p 670 note 68. 

45. G-a—Conyers v. Bartow County, 
42 S.E!. 419, 116 Ga 101. 

Ind —^Burch v Whittington, 1 Blackf. 
348. 

46- Idaho.—Corker v. Elmore Coun¬ 
ty, 84 P 609, 11 Idaho 787. 

47- Ark.—^Montgomery County v. 
Cearley, 95 S.W2d 654, 192 Ark. 
868 . 

Wash.—^Rose v Pierce County, 64 P. 

918, 26 Wash. 119. 

Ohjeotioa held 8uflloian.t 
Where county denied allegations 
of complaint that claim against coun¬ 
ty was duly presented, objected to 
introduction of evidence as to claim, 
and moved to dismiss action, suffll- 
cient objection was made to make 
question appealable.—Maynard v. De 
Vries, 272 N.W. 27, 224 Wis. 224. 

la Tenn.—^Hdltzclaw v, Hamilton 


County, 47 S.W. 421, 101 Tenn 
838 

49. Colo —Jefferson County v Beno, 
124 P 682, 63 Colo. 217—Foulke 
V Board of Com’rs of Arapahoe 
County, 48 P. 153, 9 Colo.App 201. 
Award of public fund 
Court cannot award part of pub¬ 
lic fund paid for use of county for 
legal services rendered county with¬ 
out contract or statute or equitable 
reason —Tulare County v. City of 
Dinuba, 270 P. 201, 206 Cal. 111. 
Liability of county for expenses 
connected with administration of 
justice see supra S 210. 

50- Colo—Jefferson County v. Reno, 
124 P 582. 68 Colo 217. 

51- III—^People's Gaslight & Coke 
Co. y Gibbons, 219 IllApp. 388 

16 C.J. p 565 note 5, p 670 note 77 
Statute prohibiting payment of fees 
Civ.Code 1913 par 636, as amend¬ 
ed by L.1922 <Sp Sess) c 22 8 1, 
providing that no court fees or costs 
shall be charged to, or collected 
from, any county, does not exempt 
county from costs of litigation,— 
Graheun County v. Cochran, 230 P. 
1112, 27 Ariz. 136. 

Costs not awarded to either party 
Where defendant in action by a 
county to determine claim to real es¬ 
tate was Justified in defending ac¬ 
tion and asserting her title to real 
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estate in question, although failing 
in counterclaim, costs were not 
awarded to county * as against de¬ 
fendant or to defendant as against 
county—^Nassau County v. Dunn, 11 
N.T.S2d 965. 

56. Ark,—Jefferson v. Phllpot, 60 S. 

W 453, 66 Ark. 243 
15 C J. p 670 note 78. 

53. Wis.—^Necedah Mfg. Corporation 
V. Juneau County, 237 N.W. 277, 
206 Wis 316, 96 AL.R. 4, reversed 
on other grounds 240 NW. 406, 
206 Wis 816, 96 A.LR. 16. 
Statutes reudexing oouutias liable 

for ''expenses” incurred by a coun¬ 
ty treasurer in prosecuting or de¬ 
fending suits brought by or against 
him in his official capacity have been 
construed as broad enough to Include 
costs.^People»s Gaslight & Coke Co. 
V. Gibbons, 219 IlLApp. 388. 

54. Mich.—Wayne County Superin¬ 
tendents of Poor V Wayne County 
Auditors, 110 N.W. 1080, 147 Mich- 
884. 

56. Tex.—^Bexar County v. Linden, 
CivApp., 205 S.W. 478, reversed on 
other grounds 220 S.W. 761, 110 
Tex. 889. 

BA N.Y.—Avery y. Slack, 19 Wend, 
60. 

57. Mont—Griggs v. Glass, 198 P. 
664, 68 Mont 476- 
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COUNTIES PAIiATINE. See County post p 1301 
note 39. 

OOUNTINCHOnSE. A part of a house devoted to 
purposes of commerce; a part of a house which is 
devoted to the purposes of commercial business,^ 
Under particular circumstances, the term has been 
held to include a machine house.^ 

COUNTINC UPON A STATUTE. See the C.J.S. 
titles Criminal Law § 310, also 16 C.J. p 295 notes 
71, 72, § 325, also 16 C.J p 308 note 97, Indict¬ 
ments and Informations §§ 138, 139, also 31 C.J. p 
702 note 65-p 703 note 77, and Pleading § 86, also 
49 C.J. p 153 notes 53-62. 

OOUNTOES. Advocates, or serjeants at law, whom 
a man retains to defend his cause and speak for 
him in court, for their fees.® 

COUNT-OUT. In English parliamentary law, forty 
members form a house of commons; and, although 
there be ever so many at the beginmng of a debate, 
yet, if during the course of it the house should be 
deserted by the members, till reduced below the 
number of forty, any one member may have it ad¬ 
journed upon its being counted; but a debate may 
be continued when only one member is left in the 
house, provided no one choose to move an adj*oum- 
ment.^ 

COUNTRY. 

As a Noun 

It has been said that the word "country” cannot 
be given a hard and fast definition, applicable alike 
to every situation in which it is employed,6 that it 
may be rendered ambiguous by the context and used 
in the sense of government or territory;® but, as 
commonly used, the term seems to be well under¬ 
stood, and signifies the state of which one is a mem¬ 
ber,'^ or territory within the jurisdiction of a par- 

1. Bngr.—^Piercy v. Maclean, LR 6 
CF 252, 258 
15 CJ p 670 notes 2, 3. 

а. Bng —"Reg v. Potter, 5 Cox C.C 
187, 4 Bng U & Bq 575 

3. Black L D., citing* 1 Inst 17. 

4. Black li D 

& IT S —Commissioner of Internal 
Revenue v Chicago Portrait Co., 

CC,A., 60 P.2d 683, 684, affirmed 
52 set 276. 286 U.S. 1, 76 LEd 
687. 

б. U.S.—Commissioner of Internal 
Revenue v. Chicago Portrait Co, 

52 set. 276, 277, 286 U S 1. 

Bd. 687, affirming, CC.A, 50 
683 

7. U.S.—U. S. V. The Recorder, CC 


ticular state;® and, in a more confined sense, the 
state, or even more particularly, the town or place 
of one’s birth.® This has been termed its primary 
meaning, which in a larger sense may be defined as 
the territory or dominions occupied by a communiiy, 
as the colonies of the mother country, or even 
waste and unpeopled sections or regions of the 
earth;!® locality and not political domain.!! Its 
metaphorical meaning is no less definite and well 
understood, and, in common parlance, the word is 
employed to denote the population, the nation, the 
state, the government, having possession and domin¬ 
ion over the country.!® The term is also used to 
signify any place other than a court, as in the ex¬ 
pressions "deed in the country,” and "maintenance 
in the country.”!® 

As used with reference to claiming a jury trial 
see the C.J.S. titles Juries § 8, also 15 C-J. p 671 
notes 16, 17, and Pleading § 105, also 15 CJ. p 671 
note 18; deportation or exclusion see Aliens §§ 33- 
120; diplomatic representation see Ambassadors 
and Consuls § 1; expatriation see Citizens §§ 13- 
17; extradition see the C.J.S. title Extradition § 
29, also 15 C.J. p 671 note 14; Indian reservations 
see the C.J.S. title Indians § 29, also 31 C.J. p 499 
note 39-p 500 note 62; principal foreign markets 
within the revenue laws see the C.J.S. title Customs 
Duties § 112, also 17 C.J. p 617 notes 14-21; rock 
surrounding a mineral lode or vein see the C.J.S. ti¬ 
tle Mines and Minerals § 3, also 15 C.J. p 671 note 
15; and state or nation see the C.J.S. titles States 
§ 1, also 59 C J. p 15 note 2-p 18 note 27, and Unit¬ 
ed States § 1, also 65 C.J. p 1251 note 1-p 1252 
note 10. 

Foreign cottntry A country exclusively within 
the sovereignty of a foreign nation, and without the 
sovereignty of the United States.!^ Applied to the 
several states which retain their individual sover¬ 
eignties, even though forming a confederated gov- 

13. Deed la. the eonatry 

term used in contradistinction 
to an alienation by record, that is in 
court —^Rapal^e & L Li D 
BEalateaaace la the oonatzy 

As distinguished from maintenance 
in a court, the term may be defined 
as the aR«:istance of one person to 
another in his pretensions to certam 
lands, by taking or holding the pos¬ 
session of them for him by force or 
subtlety—Sweet L.,D., citing Coke 
L.itt S 701. 

'^Maintenance** defined see Champer¬ 
ty and Maintenance § 1 

US —De Lima v Bidwell, NT, 
21 S.Ct. 743. 746, 182 US 1. 46 
LEd. 1041. 

26 C.J. P 889 note 45. 


76 L 
F.2d 


N.T:, 27 PCas No 16,129, 1 Blatchf. 
218, 226 

Political and legal senses distin¬ 
guished see 15 C.J p 670 note 6 
[a] 

8. Ky —^Mansell v. Israel, 3 Bibb 
610, 614 

9. US —^U S V. The Recorder, C C. 
NT, 27 FCas,No 16,129, 1 Blatchf 
218, 225, 226. 

10. U S.—^U S V The Recorder, su¬ 
pra. 

11- U S —^U. S. V Marquardt, 
CustApp 168, 179. 

12. US —U. S, V The Recorder, C 
CNT, 27 F.Cas No 16,129, 1 

Blatchf. 218. 225 
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eminent, the term, for all legal purposes, has been 
held to embrace a neighboring state.^S 

Other phrases' “Another country” see Another 
3 C.J.S. p 1392 note 3, “any foreign eountry,”^^ 
^^country beyond the Cape of Good Hope” see Be¬ 
yond 10 CJ.S. p 354 notes 49, 50, “country from 
which the exportation was made,”!^ ^<country or 
state,“country whence he [or they] came” see 
Aliens § 60 b note 80, “grazing country,“impar¬ 
tial jury of the country,”20 «old country,”2i “paid 
to any foreign country,”22 “partly located in an 
incorporated town or city and partly located in the 
country,”28 “puts himself upon the country,”24 
“range country,”26 “range or grazing country,”28 
and “wild or uncivilized country;”27 also “^coun¬ 
tries,’ ‘territories,’ and ‘people,’ ”28 and “other coun- 
tries.”29 

As an Adjective 

Country damage or country damaged, A com¬ 
mercial term apphed to cotton or wheat, meaning 
'damage due to the bad condition of the commodity 
when it is baled, or from its exposure to bad weath¬ 
er, or from ill usage in its interior transportation,88 
by being wet, or from some other cause before ship¬ 
ment.81 

Country road A term that has been applied to 
a road that has been made by common travel, and 
accepted and used by a municipality. 8 2 The term 
has been compared with, and distinguished from 


“street,”83 and “street of a borough” see Borough 
11 C.J.S p 526 note 27. 

Country run oats A term meaning, according to 
the usage and understanding of the grain trade, the 
gram as it comes from country stations in carload 
lots, with the identity of the contents of the sev¬ 
eral cars preserved.8^ 

Country rock As a mining term descriptive of 
the character of the general body of the mountam 
see the 0 J.S. title Mines and Minerals § 3, also 15 
C.J. p 672 notes 23-26. 

COUNTS, PAEAGBAFHS, AND SEPABATB 
STATEMENTS. See the C.J.S. titles Indictments 
and Informations §§ 152-154, also 31 C.J p 742 
note 46-p 745 note 94, §§ 178-184, also 31 C J. p 776 
note 69-p 789 note 70, and Pleading §§ 87-91, also 
49 C J. p 154 note 71-p 165 note 34. 

COUNTY. 

As a Noun 

As a body pohtic, or political subdivision of the 
state, created by the legislature for administrative 
and other public purposes, see Counties § 1. 

Body of the county. The county at large, as dis¬ 
tinguished from any particular place within it; a 
county considered as a territorial whole.86 

County completely organized, A term which has 
been construed to signify a county having within 
itself the necessary means of performing its func- 


15- Hawaii —Hendne & Bolthoff 

Mfg & Supply Co V. Pedrick, 24 
Hawaii 258. 261 

ISL US —Commissioner of Internal 
Revenue v Chicago Portrait Co, 
CCA, 60 F2d 683, 684, affirmed 
62 set 275, 286 U.S 1, 76 L Ed 
687. 

17. U S —U. S. V. The Recorder, C C. 
N Y, 27 F.Cas No 16,129, 1 Blatchf 
218, 226 

la ^Fort SnelUxLsr military reserva- 
tiou” not included 

Minn—State v. Storaasll, 230 NW 
672, 674, 180 Minn 241. 

19. “Sanffe country’* synonymotui 
Mont —^Missoula Trust & Savings 
Bank v Northern Pacific Railway 
Co., 245 P 949, 961, 76 Mont 201 
Sa ''Impaxtial jtury of the nelgh- 
hoxhood’* compared 
“The word ‘country* was deemed to 
embrace more territory than the 
neigrhborhood, the visne, or the vi¬ 
cinage**—State V Brown, 154 A 679, 
681, 108 Vt. 312. 76 A.L.R 1029. 
ai. A term in common use to desig¬ 
nate a country occupied by civilized 
man before the American continent 
was, and. it is said, plainly means a 


dilferent country from our country. 

—Wrisley Co. v Iowa Soap Co, 

Iowa, 122 F 796, 797, 69 CCA 64 

22. US —Commissioner of Internal 
Revenue v Chicago Portrait Co, 62 
S Ct 275, 277. 286 US 1, 76 L Ed- 
687, afflrmingr, C C.A., 50 F 2d 683. 

23. Oa—^Piedmont Cotton Mills v. 
Oeorg^ia R. & Electric Co, 62 SE 
62, 61, 131 Ga 129. 

24. N.T—Bell V Yates, 33 Barb. 
627, 629 

25. Mont —^Missoula Trust & Sav¬ 
ings Bank v Northern Pacific Rail¬ 
way Co„ 246 P 949, 961, 76 Mont. 
201 

26. Mont —^Missoula Trust A Sav¬ 
ing's Bank v Northern Pacific Rail¬ 
way Co, supra 

27. Colo —^United States Casualty 
Co v Hanson, 79 P, 176, 177, 20 
Colo App 393. 

28. US —U S. v The Recorder, aC 
N Y , 27 F Cas No 16,129, 1 Blatchf 
218, 226 

29. U S —Faber v U S , N Y. 81 S 
Ct 659, 660, 221 US 649, 659, 55 
L.Ed 897. 

30. US —^Bradstreet y. Heran, CC. 
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NY, 3 F Gas No 1,792a. 2 Blatchf 
116, 117. 

31. U S —^Alexander v. McNear, C C. 
Cal„ 28 F 403 

32. Wash,—^Nelson v. Spokane, 87 P 
1048, 1049, 45 Wash 31, 122 Am 
S R 881, 8 L R A ,N S , 636, 13 Ann. 
Cas 280. 

Under the colonial laws 
The name commonly given to the 
“public common general road and 
highway'* “from the ferry in Kings 
County to Bast Hampton*’ in Long 
Island; also known as the “post 
road.** “It was the country road. 
It belonged to the country and was 
under the direct charge of the coun- 
tzy, as distinguished from the own¬ 
ers of the towns and manors “— 
Townsend v. Brookhaven, 89 N Y S. 
983, 988, 97 App.Div. 316, 326. 

38. Wash—^Nelson v. Spokane, 87 P. 
1048, 1049, 45 Wash 31, 122 Am 
SR 881, 8 LR.A,N.S, 636. 13 
Ann Cas 280. 

34- US.—Updike Gram Co. v. P. P. 
Williams Gram Co , C C-Mo , 198 F 
828, 829, 117 CCA 470. 

35- Okl—Fluke v. State, 226 P. 118, 
120,' 27 Okl Cr. 284. 



20 C.JS. 


COUNTY 


tions independent of any other county, with its law¬ 
ful officers and naachinery for carrying out the pow¬ 
ers and performing the duties belonging to that 
elass of corporate bodies.®® 

County corporate A city or town, with more or 
less territory annexed, havmg the privilege to be a 
< 50 unty of itself, and not to be comprised in any 
other county; such as London, York, Bristol, Nor¬ 
wich, and other cities in England,® ^ or such as Bal¬ 
timore, Maryland, and St. Louis, Missouri, in the 
United States ®® 

County palatine A term bestowed upon certain 
counties in England, the lords of which in former 
times enjoyed especial privileges ®® 

Foreign county Any county having a judicial 
and municipal organization separate from that of 
the county where matters arising in the former 
county are called in question, although both may lie 
within the same state or country.40 

Other phrases ^'City and county“county in 
the same, adjoining, or next adjoining circuit,”^® 
“county of New York,”^® “county of the first class” 
see Counties § 4, “county or other pohtical subdi- 
vision,”^^ “offense against the county,”^* and “old 
county 

As an Adjective 

County affairs Those relating to the county in 
its organic and corporate capacity, and included 
within its governmental or corporate powers *,^7 
such affairs as affect the people of the county.^® 

County purpose or purposes. The term is one 
which cannot be precisely defined, and to obtam a 
correct interpretation of the phrase recourse must 
be had to the contemporaneous legislation upon the 


subject and the uniform action of the county courts, 
and, since the authorities have formulated no gen¬ 
erally accepted definition of county purix)se, it is 
necessary to leave each case involving the question 
to be decided as it may anse.^® It may be said, 
however, to be a purpose in accordance with the ob¬ 
ject of its organization, and will include such en¬ 
terprises as would not advance the wants and de¬ 
mands of the commumty independently of public 
aid,5® such matters of public concern as may pe¬ 
culiarly affect the people of the county in their 
property and local interests;®^ those purposes ex¬ 
ercised by the county acting as a municipal corpo¬ 
ration. 5 2 The term has been distinguished from 
“federal purposes,”®® “state purposes,and “town 
purposes.”®® As related to a county’s power to cre¬ 
ate debt without popular vote, to make appropria¬ 
tions, to issue bonds, and to levy taxes, respectively 
see Counties §§ 226, 236, 259-261, 280, 281, 

County witnesses, A phrase used in a statute 
which imposes on the county commissioners the duty 
of levying all needful taxes to compensate county 
and state witnesses which has been construed to 
mean such witnesses as are entitled to be paid by 
the public authorities.?® 

Other phrases • “County agent” and “county aid” 
see Agriculture § 8, “county and municipal purpos- 
eg^”67 “county and precinct offices,”®® “county board 
of equalization” see the C.J.S title Taxation § 493, 
also 61 C.J. p 741 notes 75, 76, “county business” 
see Counties §§ 81, 167, “county convict”'see Con¬ 
victs § 1, “county examination for such county,”®® 
“county fair” see Agriculture § 8 a notes 74-77, 
“county farm bureau” see Agriculture § 8 a notes 
63-73, “county institution,”®® “county poor farm” 


36 . us—Bealmear v Hutchins, N 
C, 148 F 545. 660, 78 CCA 231 

See also Counties, 5§ 5-13. 

37. Black LD, citing 1 Blackstone 
Comm p 120 

38. Md—Callan v State, 144 A 850, 
351, 166 Md 459 

Mo —Mike Berniger Moving Co v 
O'Bnen, 284 SW 807, 812—State 
ex rel Harvey v Sheehan, 100 S. 
W. 864, 865, 269 Mo 421. 

See also Counties § 6 

39. Black L.I) 

15 CJ p 674 text and notes 76, 77. 

40. Black L D 

41. US—Mono Power Co v City 
of Los Angeles, CCA Cal, 284 F 
784, 793 

43. Mo.—Stale ex rel Greenlee v 
Drain, 296 SW. 584, 817 Mo. 368 

43. NT.—In re Becker, 167 NTS 
118, 119, 179 App.Div. 789. 


44i Mo—^Mike Berniger Moving Co 
V O’Brien, 234 SW 807, 812. 

45. Ohio—State v Shimman, 172 N 
E 367, 368, 122 Ohio St 522, 78 
ALR. 1602. 

46. SC—Robinson v McCown, 88 
SE 807, 808, 104 SC 285 

47. NM—Scarbrough v Wooten, 
170 P 743, 744, 23 N.M. 616. 

16 C J p 672 note 81. 

4a Okl—^Bradford v Cole, 217 P 
470, 471, 95 Okl 35 

49 ^ pla.—^Duval County v Jackson¬ 
ville, 18 So 889, 343, 36 Fla 196, 
29 LRA. 416 

15 C J p 674 note 82 

50. Tenn.—Louisville & N R Co v 
Davidson County Ct, 1 Sneed 637, 
663, 62 AmD 424. 

5L Fla—Gadsden County v Green, 
22 Fla 102, 110. 

59. Iowa.—Conrad v Shearer, 198 
NW. 683, 634, 197 Iowa 1078. 
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53. Wash—State v King County, 
88 P 986, 937, 46 Wash. 519. 

54. Wash—^Newman v. Schlarb, 60 
P2d 36, 40. 184 Wash 147 

55. Cal—San Leandro v Le Breton, 
13 P 405. 408, 72 Cal 170 

98. Md.—Schamel v. Washington 
County, 34 A. 839, 83 Md 128, 
129 

Liability of county for witness fees 
and expenses see Counties § 218, 
also 15 C.J p 567 note 42. 

57. Ala—^Pullman Car & Manufac¬ 
turing Corporation v Hamilton, 
181 So. 244, 246. 

66 . Tex —^Bounds v. McCallum, 52 
SW2d 1047, 1049, 122 Tex 116. 

59. Ala—State v Tuscaloosa Coun¬ 
ty, 172 So. 892, 893, 233 Ala 611. 

60. Ariz—^Prescott Courier v. Board 
of Sup’rs of Tavapai County, 67 P. 
2d 483, 486, 49 Anz. 428. 
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or "county poorhouse" see the C.J.S. title Paupers 
§ 17, also 48 C.J. p 445 note TS-p 446 note 78, 
"county road” and "county roads or highways^’ see 
the C.J.S. title Highways § 1, also 15 C.J. p 674 
note 7, and 29 C.J. p 370 notes 53—56, "county school 
district” see the C.J.S. title Schools and School 
Districts § 24, also 56 C.J p 193 note 98-p 194 
note 4, "county unit,”6i "county way” see the C.J.S. 
title Highways § 1, also 15 C.J, p 675 notes 25, 26, 
^^holder of a county position,’^ "local or county 
purpose,”®^ and "offense . . . committed on a 

county line;”®^ also "county wide.”®® 

For other instances of the use of ^^county” as an 
adjective consult Descriptive-Word Index. 

OOTJPLA.TIO VEBBUM DTDICAT ACCEPTATIO- 
NEM m EODEM SENSTT.®® 

OOTTPIiE. 

As a Noun 

Couple of days. It has been said that the words 
do not carry a definite meaning, that.they may be 
used with no intention to make a definite statement 
as to the number of days, and that they may ap- 
. ply even to a period of seven days or more.®^ 

Couple of mifiutes. The expression does not nec¬ 
essarily mean one hundred and twenty seconds, but 
should be construed as a brief space of time.®® 

As a Verb 

Phrases: "Coupled with ability to cqmmit” see 
Assault and Battery §§ 6, 64^ and "coupled with an 
interest” see Agency § 75, Attorney and Client § 
113, also the CJT.S. titles licenses § 92, and 37 C.J. 
p 296 note 92-p 297 note 2, Powers § 8, and 49 C.J. 
p 1252 note 64r-p 1253 note 67, § 17, and 49 C.J. p 


1257 note 22; also "coupling automatically,”®® 
"coupling cars” see the C.J.S. title Master and Serv¬ 
ant § 453, also 39 C.J. p 865 note 33-p 867 note 47, 
and "coupling operation.”*^® 

OOTJPIiER. As subject of statutory requirements 
see the C.J.S. title Railroads § 426, also 51 C.J. p 
1037 note 2^p 1038 note 33, and as to liability for 
failure to provide automatic couplers see the C.J.S. 
title Master and Servant § 228, also 39 C.J. p 384 
note 50 [h], p 385 note 52 [c] and p 387 note 59 
[i]. 

COUPON or COUPONS. 

As a Noun 

-^Ih OeneraL The word is derived from the 

French “couper,” to cut,*^! and has been defined as 
meaning a remnant, shred; (papier portant interet) 
dividend in the pubhc funds; an interest certifi¬ 
cate, printed at the bottom of transferable bonds 
given for a term of years. There are as many of 
these certificates as there are payments of interest 
to be made; at each time of payment one is cut off 
and presented for payment. While a coupon is 
part of the obligation to which it is attached, yet 
when separated, it represents a wholly different ob¬ 
ligation and must be distinguished from the princi¬ 
pal undertaking.73 The term employed in Eng¬ 
land and elsewhere to denote the warrants for the* 
payment of the periodical dividends on the public 
stocks, a number of which warrants, being append¬ 
ed to the bonds, are severally cut off for presenta¬ 
tion as the dividends fall due.*^^ As negotiable in¬ 
struments see Bonds § 65. As issued by corpora¬ 
tions see Corporations § 1170, by counties see Coun¬ 
ties § 267, by municipal corporations see the C.J.S. 


Blm Ky.—^Hardlaree v. White, 121 S. 

W.2d 919, 920, 275 Ky. 364. 

68. N.J.—Grimm v. Board of Chosen 
freeholders of Sussex County, 192 
A. 424, 118 N.J.Law 210 

eOm OkL—^Herndon v Anderson, 25 
P.2d 326, 333, 165 Okl. 104. 

64. Colo.—Stone v. People, 204 P. 
897. 898, 71 Colo. 162. 

See also the C.J.S. title Criminal 
Liaw 5 178, and 1$ C.J. p 196 note 
69-p 197 note 77. 

65. Qa.—Almand ▼. Board of Kdu- 

catlon of Laurens County, 131 S. 
ZL 897, 900, 161 Ga. 911. j 

66. A raaxim meaning ^*The coupling; 

of words together shows that theyj 
are to be understood In the 8ame| 
sense.'*—Broom Leg^Max. I 

Applied in State v. Lowry, 77 N.ZL 
726, 734, 166 Ind. 372, 4 L.ILA,N.S., j 
628, 9 Ann.Cas, 860. 


67. Mo.—Jabln v. National Accident 
Soc of New York, 41 S.W.2d 874, 
878, 226 Mo.App. 342. 

68. In oosunon paziaaoe 

*We all know well that it is com¬ 
mon parlance to describe the briefest 
space of time—a second or a few 
seconds—by some such expression as 
‘a minute’ or ‘a few minutes.' Loose¬ 
ly a minute is 'a short space of 
time”'—^McGlynn v. Nansau Elec¬ 
tric R. Co., 113 N.T.S. 119, 120, 128 
App.Div. 866. 

6^ IT.S—Johnson v. Southern Pac. 
B. Co, Utah, 25 S Gt. 158, 162, 196 
U.S. 1, 49 L Ed 363. 

70. U.S.—Atchison, T. A S. F. By. 
Co. V. Keddy, C.C.ACaA. 28 F.2d 
952, 953. 

71. U.S-—Howard v. Bates County, 
aC-Mo., 48 F. 276, 277. 

76. Ma—^Mye» v. York and Cum¬ 
berland B Co., 43 Ma 232, 239. 
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I Slallarly eocpresssd 

*‘A certificate of mterest due, print¬ 
ed at bottom of transferable bonds, 
given for term of years, designed to 
be cut off and presented for pay¬ 
ment when interest is due.”—^Toon v. 
Wapinitia Irr. Co. 243 P 554, 556. 
117 Or. 874—16 aj. p 676 note 43 
[a]. 

An integral part of a bond 
U.S.—Kenosha v. Lawson, Wla, 
Wall 477. 483, 19 L.Bd. 725. 

16 CJ. p 676 note 43 [c]. ' 

As zepresenting interest 

U.S—Miller v Berlin, C.aOhlo, IT 
PCasNo.9.662, 13 Blatchf. 246, 250, 
15 C.J p 676 note 44. 

73- U.S.—^Weinstem v. Siemens & 
Halske Aktlengesellschaft, D.C.N. 
Y, 26 F.Supp. 410, 412. 

74. Ma—^Myers v. York & Cumbex^ 
land B. Co., 43 Me. 232, 239 
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title Municipal Corporations § 1948, also 44 C.J. 
p 1225 notes 36, 37, and by railroads see the C J.S. 
title Railroads § 308, also 51 C.J. p 879 notes 41- 
49. 

-^Formalities. Coupons may be issued in the 

form of promissory notes, bills of exchange, or 
drafts,*^® checks upon a banking house,or interest 
warrants.'^S A coupon may also be in the form of 
a draft or bill with no drawee named They may 
be signed by a printed facsimile of the maker^s au¬ 
tograph, adopted by the maker for that purpose;*® 
and, unless required by statute, coupons need not be 
sealed*! or stamped.** Depending on the junsdic- 
tion, a specifically named payee may** or may not*^ 
be required. While there is some authority to the 
contrary,* s the place of payment may be and usu¬ 
ally is specified in the coupon, and some place out¬ 
side of the state may be named as the place of pay¬ 
ment.** 

——Other Terms Compared. ‘TBiU of oredit,”*^ 
'^ill of exchange,”** and '^promissory note.”** 

- ^In Phrases. “Interest coupons” see Bonds § 

65 , and “scrip coupons.”*® 

As an Adjective 

Phrases: “Convertible coupon bonds” see Con¬ 
vertible 18 CJ.S. p 86 notes 28, 29, “coupon 
bonds,”*! “coupon bonds of the State of Tennes¬ 
see,”** “coupon book” see Book 11 C.J.S. p 620 notes 
65, 66, “coupon note” see Bills and Notes § 7, “cou- 

75- U.S.—Thomson v. Lee County, 

Iowa, S Wall. 327, 828, 18 LHd 
177 

Va us —Queensbury v. Culver, N 
T., 19 Wall. 88, 92, 22 LBd 100 
16 C J. P 677 note 49, 

77 , va.—Arents v. Com, 18 Gratt. 

750, 763, 69 Va 760, 763. 

7a U.S—Woods V. Lawrence Coun¬ 
ty, Pa» 1 Black 386, 890, 17 LHd 
122 . 

79. Ill.—^Mercer County v. Hubbard, 

45 Ill 139, 140 

80. Cal.— Pennington v. Baehr, 48 

Cal. 565. I 

81 . tr.S—Mercer County v Hacket, 

Pa., 1 Wall 83, 95, 17 LBd. 548— 

Avery v. Spnngport, aC.N.Y, 2 F. 

Ca8.No.676, 14 Blatchf. 272 

82- Bng —^McKen 2 ie v. Montreal, 
etc. R. Co., 27 U.C.CP. 224, 227. 

83. Conn.— Crosby v. New London 
W’lllimantic & Palmer It. Co., 26 
Conn. 121, 126 
16 C.J. P 677 note 59 

8*. U.S—McCoy v. 


pon stamp,”** and “coupon ticket” see Carriers § 
603 note 41. 

OOXTBAG-E. That quality of mind which enables 
one to encounter dangers and diflculties with firm¬ 
ness, or without fear or depression of spirits; val¬ 
or, boldness, bravery, ete.*^ 

Compared with, or distinguished from: “Cow¬ 
ardice,”** and “temper.”*® 

COUR BE CASSATION. See Cassation 14 C.J.S. p 
24 note 50. 

COT7RONNES. The tangled slubbing or wool top, 
which through accident becomes disarranged in the 
process of spinning it into yam.*"^ 

COTIBSE. It has been said that “course” is from 
the Latin “cursus,” a running,** and that the com¬ 
mon acceptance of the meaning of the word con¬ 
templates a sequence of events or a succession of 
acts connectedly followed.** The term is defined 
by Webster^s Dictionary as meaning the stated and 
orderly method of proceeding; usual manner,! and 
by the Century Dictionary as meaning succession of 
one to another in office, property, dagmty, duty, 
etc.* In law dictionaries and cases the word has 
been defined as the direction of a line with refer¬ 
ence to a meridian;* motion considered with refer¬ 
ence to its direction; bne of progress, direction;^ 
the ground or path traversed; track; way.® 

In practice the word signifies progressive action 
in a suit or proceeding not yet determined;* and 

a coupon attached, used on mtoxicat- 
ing iKiuors—^English L.D. 

94b Tex.—Gardner v State, 48 S.W. 
170, 171, 40 Tex.Cr. 19. 

96. ‘'Cowardice” is the antonym of 
courage 

Neb—Coil V. State. 86 N.W. 926, 928, 
62 Neb. 15 

96b Tex.—Gardner v. State, 48 S.W 
170, 171, 40 Tex Cr. 19, 22. 

97. U.S.—Standard Varnish Works 
V .U. S, N.T-, 69 P. 466, 467, 8 
CC.A- 178. 

9a Wash.—Rossi v. Sophia, 36o P. 

522, 623, 168 Wash. 173 
99. Okl—^Rice V. Jones, 225 P. 968, 
960, 102 Okh 30. 

1. See 16 CJ. p 678 notes 77, 78. 
a See 15 C.J. p 678 note 79. 
a Bouvier L.D. 

4. Mo.—^Bayha v. Taylor. 86 Mo.App. 
427, 442 

a Wash.—Rossi v Sophia, 800 P. 
622, 628, 168 Wash. 178. 

6. Wis.—Williams v. My, 14 Wls. 
286, 257. 


rashington 


County. 16 PCas No 8,731, 3 Wall 
Jr. 881, 3 Phila, Pa, 290. 

15 C.J. p 677 note 60. 

85b m*—^People v Tazewell County, 
22 Ill. 147, 162, 

16 CJ. p 677 note 62. 

86. US —^Lynde v Winnehago Coun¬ 
ty, Iowa, 16 Wall 6, 13, 21 LBd. 
272 

16 C J. p 678 note 64. 

87. U S —^Pomdexter v. Greenhow, 
Va, 6 S.Ct 908, 910, 114 U S 270, 
29 LBd 186—^McCoy v. Washmg- 
ton County, CC, 16 FCas.No 8,731, 
3 Wall Jr. 886, 3 Phila, Pa, 290 

88. Va—^Arents v. Commonwealth, 
18 Gratt 760, 773. 59 Va 760, 778. 

89 . US—Kenosha v. Lawson, Wis, 
9 Wall. 477, 483, 19 LBd 726 

16 C.J p 677 note 48 [a], 
go. US—Hall v. U. S., 3>C.CaL, 10 
F.Supp. 739, 740 

9L Defined see Corporations, § 1146 
98. U S.—Stevens v, Memphis & C 
R Co. Tenn, 5 S Ct 974, 986, 114 
U.S 668, 686, 29 L.Bd 281 

93. Peflned 

A government revenue stamp with 
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aa used in higher institutions of learning, the word 
means curriculum.'^ 

As referring to boundary lines in general see 
Boundaries § 9, boundary lines of a county see 
Counties § 20, course of vessel see Colhsion §§ 41, 
48, 123, course of a vein see the C J.S. title Mines 
and Minerals § 3, also 40 C.J. p 741 notes 53-56, and 
courses of study in public schools see the C.J.S. 
title Schools and School Districts § 485, also 56 C.J 
p 842 note 10-p 844 note 52. 

Course of employment. This phrase, or others 
similar and differing but slightly in form, has re¬ 
ceived extensive and varied interpretation in de¬ 
scribing the acts of agents, and in determining the 
liability of a master for the acts of, or for injuries 
to, a servant; and particularly in this latter appli¬ 
cation, it has been specifically adopted as almost a 
technical term in the nomenclature of Employers* 
Liability Acts and Workmen*s Compensation Acts 
see the C.J S. titles Agency §§ 255, 266, Master and 
Servant § 570, also 39 C.J p 1282 notes 52-63, and 
Workmen*s Compensation Acts §§ 214r-218, also 71 
C.J. p 658 note 91-p 669 note 55. 

Course of trade. What is customarily or ordina¬ 
rily done m the management of trade or business.^ 
As affecting the construction of a contract of sale 
sec the C.J.S. title Sales § 71, also 55 C.J. p 219 
notes 76-84. 

Of course Accoiding to the course and prac¬ 
tice of the court ,9 pursuant to settled nilo for 
which there need be no fuiiiher direction or author¬ 
ity; without special direction or provision.^o 

7. Pa.—Iron City Commercial Col- 
legre V Kerr, 3 Brewst 196, 200, 

8. Black LD 

9. Mo —Donovan v. Gibbs, 187 S W 
46, 48, 268 Mo. 279 

la NT—Petit V. Petit, 91 NTS. 

979, 981, 45 Misc. 155 

declaratioxL tliat the process, 
etc., shall be ^contliLTied, of course,’ 
means simply continued without any 
special order, and was obviously do- 
si£rned to prevent that failure of 
right which in many cases might 
otherwise result from the absence of 
a judge ”—McDowell v U. S , S.C, 

16 set 111, 112, 169 U.S. 696, 601, 

40 L Ed. 271 

11- Mo.—Donovan v Gibbs, 187 S. 

W 46, 48, 268 Mo. 279 

la. Cal—Stoddard v. Treadwell, 29 
Cal 281, 282. 

Bight to costs generally see Costs § 

8 et seq. 

13. N J.—Compo V. Van Biper, 160 
A. 589, 540, 109 N.J.liaw 286. 


term is one that is applied to any action or step 
taken in the course of judicial proceedings, whicli 
will he allowed by the court upon mere applica¬ 
tion, without inquiry or contest, or which may be 
effectually taken without even applying to the court 
for leave; applied to costs it means costs as mat¬ 
ter of nght.i2 As applied to motions generally see 
the C J.S. title Motions and Orders § 2, also 42 C.J. 
p 466 notes 30, 3L 

Other phrases * ''According to the course of busi¬ 
ness** and "according to the course of the common 
law” see According 1 C.J.S. p 570 notes 21, 22, "as 
soon as such course ceases to exist,**1^ "be prevent¬ 
ed by any other course,**!^ "conveyance of any 
goods or burden in the course of trade,**i6 "course 
downward** see the C J.S. title Mines and Minerals 
§ 3, also 40 C.J. p 742 notes 66-69, "course of ac¬ 
tion,**!® "course of business** and other similar 
phrases see Business 12 C.J S. p 777 note 10-p 778 
note 32, "course of common law** see Ap])eal and 
Error § 14, also Constitutional Law § 567 a note 18, 
"course of conduct” see Conduct 15 C.J.S. p 815 
note 37, '‘course of the river,”1^ "due course of ad- 
mmisi.ration,”!® "due course of business** sec Busi¬ 
ness 12 C.J S. p 777 note 14, "due course of law** 
see Constitutional Law § 567 a note 16, "due course 
of the law of the laud** see Constitutional Law § 
567 a note 17, "due course of trade,**i9 "lawful 
course,**^® "natural course of drainage,**^! "ordi¬ 
nary course of the law ,**^2 “ordinary course of prac¬ 
tice,**23 "ordinary course of trade,”24 "steady 
course,**2® "usual course,**^3 "usual course and cus¬ 
tom of the adjoining country,**37 “usual course of 

19. Tenn—Galllher v. GalUhcr, 10 
Lea 23, 29 

20. Ky—Camp v. Capital Mining, 
Lumber & Oil Co, 1.28 S W 323, 
324 

21. Mo —^Kansas City v. Swopo, 79 
Mo. 446, 44S—liayha v, Taylor, 36 
Mo.App. 427, 435 

22. Minn—Dewey v. W, li Clark 
Inv Co, 50 N W. 1032, 48 Minn. 
130, 31 Am S.B 623 

36 CJ p 966 noto «6 [a], IhJ 

23. La—^Hart v. NlKon, 25 La.Ann 
136, 137. 

24L Cal.—Shasta Lumber Co v Mc¬ 
Coy. Cal.App., 250 r 965, 067 
Tenn—^Keller v. Fowler, 256 SW. 

879, 880, 148 Tenn. 671 
2a. U S —Clyde-Mullory Lines v 

New Tork Cent B. Co., C C A.N Y., 
83 F2d 158, 160. 

26, Minn,—State ex rel Lennon v. 
District Court of Douglas County, 
164 N W. 366, 368, 138 Minn. 103 

27- Wis.—Pepper v. O’Dowd, 39 
Wis 538, 549, 


I4h N J.—Compo V. Van Riper, su¬ 
pra. 

15. Eng —Speak v Powell, L R. 9 
Exch. 25, 28 

16. Tex.—Border State Life Ins. Co 
V. Monk, CivApp, 103 S.W 2d 826, 
828. 

17- Wahh—^Hossi v Sophia, 300 P. 
622. 623, 163 Wash. 173, citing 

Corpus Juris. 

Meaning 

“A line parallel with its banks "— 
Atty-Gen. v Paterson & Hudson B 
Co , 9 N J Eq, 526, 560 
“Current of the stream” distinguish¬ 
ed 

N.J —^Atty.-Oen v. Paterson & Hud¬ 
son R Co, supra 

18. Ill —^McCall v. Lee, 11 N.B. 622, 
524, 120 Ill 261—^Darling v. Mc¬ 
Donald, 101 Ill 370, 377. 

As referring to allowance and pay¬ 
ment of claims in administration 
of estates of deceased persons see 
the C J S. title Executors and Ad¬ 
ministrators S 367, also 24 GJ. p 
273 note 20-p 274 note 27. 
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trade/^-S course [natural or artificial] see 

the C.J S. title Waters § 3, also 67 C.J. p 676 note 
40-p 677 note 43, § 129, also 67 C.J. p 901 note 9- 
p 902 note 23, and “wnt of course also ^^con¬ 
verging courses,”^® ^^courses and distances” see 
Boundaries § 9, ‘‘crossing courses” see Collision §§ 
41, 48, and “ ‘meeting’ courses For still other 
phrases using the word see 15 C.J. p 678 note 82- 
p 679 note 6. 

COURT. 

As a Koun 

A space which is uncovered, hut which may be 
partly or wholly inclosed by buildings or walls;82 
and in a particular connection the word has been 
defined as meaning an open, unoccupied space, oth¬ 
er than a yard, in the same lot with a tenement 
house, wholly or partially inclosed at the end, rath¬ 
er than spaces which are open to free access from 
both the street and yard of the premises, and which, 
if regarded as courts, are to be considered as in re¬ 
ality two, or double courts.83 It ig also employed 
to designate a street of only one block in length 
and with but one terminal opening.34 

The term, as used in England, designates the por¬ 
tion of the ground surrounding the dwelling and 
outhouses of all kinds and inclosed by a fence or 
stone wall ,85 and when so used is synonymous in 
law with the words “park” and “square.”85 

In legislation, a legislative assembly.87 


In international law, the person and suite of the 
sovereign; the place where the sovereign sojourns 
with his regal retinue, wherever that may be.88 

In practice, as an organ of the government, be¬ 
longing to the judicial department, whose function 
is the application of the laws to controversies 
brought before it and the public administration of 
justice, see generally the C.J.S. titles Courts and 
Federal Courts. 

It has been said, however, that the word “court” 
is often employed m statutes otherwise than in its 
strict technical sense, and is applied to various tri¬ 
bunals not judicial in their character, such as the 
court of industrial relations ;88 but in its proper 
connotation the term has been held not to apply 
to, or include, such boards, commissions, commit¬ 
tees, or other governmental agencies as exercise ad¬ 
ministrative, executive, or regulatory functions, even 
though, in some instances, they may be clothed with 
a certain degree of judicial discretion, see Courts § 1. 

For particular American and Engbsh courts, some 
now nonexistent and hence only of histone inter¬ 
est, see the C.J.S. title Courts § 11. 

General court A term used in Massachusetts to 
designate the legislative body of the common¬ 
wealth.'^ 0 

Other phrases' “During the vacation of said 
court,”4t “oflaeer [or officers] of the court,«offi- 


28. Tenn —Murphy v Gaylord. 28 
SW2d 348, 349, 160 Tenn 660 

Tex—^Krower v Martin, CivApp, 
184 SW 611, 612 

See also the C J S title Fraudulent 
Conveyances § 83, also 27 C J p 
489 note 83-p 490 note 93 

29. NT—Yates v People, 6 Johns 
337, 369 

30. US—The Eastern Glade. CCA 
NY, 101 F 2d 4, 6 

51. U S —The Eastern Glade, su¬ 
pra 

32. Okl —Smith v Martin, 219 P 
312, 313, 95 Okl 271 

33. NY—Gutting v Brennan, 89 N 
YS 674. 676, 97 App Div 23 

Statutory terms 

“A court not extending to the 
street or yard is an inner court. 
A court extending to the street or 
yard is an outer court If it extends 
to the street it is a street court. If 
It extends to the yard it is a yard 
court ”—Gutting v Brennan, supra 

34. Ky —^Melvin v Central Const 
Co, 215 SW 811, 812, 186 Ky 
659. 

35. Mifh.—People v Taylor, 2 Mich. 
260, 251. 


36. N C —Conrad v West End Hotel 

& Land Co, 36 S E 282, 283, 126 N 

C 776 

37. Black L D 

16 C J p 679 note 12 

Historical note 

“The application of the term— 
which originally denoted the place 
of assembling—^lo denote the as¬ 
semblage, resembles the similar ap¬ 
plication of the Latin term ‘curia,’ 
and is readily explained by the fact 
that the eailier courts were meiely 
assemblages, in the court-yard of 
the baron or of the king himself, of 
Ihoso who were qualified and whose 
duty it was so to appear at stated 
timos or upon summons. Traces of 
this usage and constitution of courts 
still remain in the courts baron, the 
various courts for the trial of im¬ 
peachments in England and the Unit¬ 
ed States, and in the control exer¬ 
cised by the parliament of England 
and the legislatures of the various 
states of the United States over the 
organization of courts of justice, as 
constituted in modern times This 
meaning of the word has also been 
retained in the titles of some de¬ 
liberative bodies, such as the ‘gen¬ 
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eral court’ of Massachusetts, 1. e., the 
legislature ”—Black L D 

“Parllaanent is called in the old 
books a court of the king, nobility, 
and commons assembled.”—Black L. 
D., citing Finch L b4clp233. 

3& Black L D 

16 C J p 679 note 14 [a] 

39. Kan—State v. Howat, 191 P. 
585, 589, 107 Kan 423 

4.0. U.S—Citizens' Savings & Loan 
Association v. Topeka, Kan., 20 
Wall 665, 666, 22 L Ed 455 

4)1. Mo—State v. Horn, 79 SW2d 
1044, 1046, 336 Mo 524. 

42. Persons inolnded tuider some 
eixcuuLStances 

US—The Verona, DC Wash, 40 F. 
2d 742, 743—Matarazzo v Hustis, 
DCNT, 266 F 882, 887 
Colo—People v Morley, 184 P. 386, 
387, 67 Colo 331 

Iowa—^Farmers’ Sav Bank of Shelby 
V. Pomeroy, 233 N.W 488, 489, 211 
Iowa 337. 

Mich—^Martin v Washtenaw Circxut 
Judge, 235 NW 261, 262, 263 

Mich 554 

RI —^Levine v. Levine, 115 A 243, 44 
R.I. 61. 
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cers of an inferior court/'^3 “proceeding in court, 
and “shall supersede any receiver previously ap¬ 
pointed by any court ;”46 also “officer of the courts 
of the United States.”**® 

As a Verb 

To pay address to, seek the love of, or solicit m 
marriage; to woo.**^ “Courting,” it has been said, 
is a word of vague content which may include va¬ 
ried conduct; but it does not necessarily imply im¬ 
moral relations.48 

As an Adjective 

Ccuift hand In old English practice, the pe¬ 
culiar hand in which the records of the courts were 
written from the earliest period down to the reign 
of George II. Its characteristics were great 
strength, compactness, and undeviating uniformity; 


and its use undoubtedly gave to the ancient record 
its acknowledged superiority over the modem, in 
the important quality of durability.**® 

Court lands. In English law, domains, or lands 
kept in demesne, that is, in the lord’s own hands, 
to serve his family.^O 

Court procedure, A statutory phrase which has 
been held to apply generally to all laws governing 
the operations of courts, including those regulat¬ 
ing the times within which sessions of courts may 
be held.6i 

Court rolls. In English law, the rolls of a manor, 
containing all acts relating thereto.®® 

Other phrases: “Court costs and necessary 
lawful expenses,”®® “court expenses,”®4 “court 
funds,”®® and “court proceeding.”®® 


SD.—^Aaron v Security Inv Co, 211 
N*W. 966, 967, 61 S D. 63. 

Persons not Inoinded under other 
dreumstanoes 

U.S—Sims V. Stuart, D.CNY, 291 
F. 707 

Ala—Xenos v Vafea, 142 So. 76, 76, 
226 Ala. 89 

Or.—^In re Johnson's Estate, 282 P. 
1082, 1088. 131 Or. 235. 

Held not “state officers’* 

Colo—^People v. Hersey, 196 P 180, 
181, 69 Colo 492, 14 ALR 631— 
People V. Money, 184 P. 386, 387, 
67 Colo. 331. 

43. ’Kllerks of municipal courts’* not 
indlnded 

Cal—Simpson v Payne, 261 P. 824, 
326, 79 Cal.App. 780. 


44. US—United States v. Paisley, 
DC Ill. 26 PSupp 237, 238 
45w Phrase hold restricted to receiv¬ 
er appointed by state court of com¬ 
mon pleas and inapplicable to receiv¬ 
er previously appointed by federal 
court —Elson v. Mortgage Building 
& Loan Ass'n, D.CPa., 4 F.Supp. 779, 
784 

43. U.S—Jones v. McGill, DCN.H., 
46 F2d 334, 386. 

47. Century D. 

48. N.T—Kimmerle v. New York 
Evening Journal, 186 NE 217, 218, 
262 N.Y 99. 

49. Black L. D. 

15 C J p 685 note 9 M. 

50. Bumll L. D. 

15 C J. p 686 note 27 [a]. 


61- Tex—Long v. State, 127 S.V7. 
208, 210, 58 TexCr. 209. 21 Ann. 
Cas 405 

62. Black L. D 

63. Ill—City of Quincy v. Kemper, 
13$ NE 763, 765, 304 Ill. 303. 

64. Ga—Preeney v. Geoghegan, 169 
S.E. 882, 886, 177 Ga 142. 

SC.—Glymph v. Smith, 170 S E. 913, 
916, 170 S.a 486 

66. N.T.—^Emigrant Industrial Sav, 
Bank v Scott’s Bridge Realty Co, 
266 NTS. 27, 28, 240 App.Div. 
779. 

66. Or.—^Mannlx v. Portland Tele¬ 
gram. 23 P.2d 188, 142, 144 Or. 172, 
90 A.L.R. 55. 
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COURT COMMISSIONERS 

This Title includes officers authorized to assist state courts in the performance of part of their func¬ 
tions with subordinate judicial powers; appointment, qualification, tenure, and removal of such offi¬ 
cers ; their jurisdiction and powers and proceedings before them in general; and their rights, duties, and 
liabilities. 

Matters not In tbls Titles treated elsewhere In this work, see Deecrlptive-W(a4 IndeK 

Analysis 

§ 1. Definition—^p 1307 

2. Creation and abolition of office—^p 1307 

3. Appointment, qualification, and tenure—^p 1308 

4. Powers and functions—^p 1308 

5. -Chamber powers of judge—^p 1309 

6. -Review and relief from judicial decision—^p 1310 

7. -Trying title to land—^p 1310 

8. -Powers of court in vacation—^p 1310 

9. Territorial jurisdiction—1310 

10. Disqualification—p 1311 

11. Compensation and fees—^p 1311 

12. Proceedings before commissioner—^p 1311 

13. Review of proceedings—^p 1312 

14. Liabilities on official bond—^p 1313 


§ 1. Definition 

A court commissioner Is a subord^ata court officer. 
Under some statutes the word “Judge’’ includes court 
commissioners. ' 

A court commissioner is a subdrdinate officer of 
the court of which he is commissioner.^ As em¬ 
ployed in some statutes, the word\“judge” includes 
a court commissioner.2 

Commissioners who are officers oi courts of eq¬ 
uity, or assistants to the chancellor, are discussed 
in the CJ.S. title Equity §§ 514-521, also 21 CJ. p 
600 note 88-p 60S note 4. 

§ 2. Creation and Abolition of Office 

The legislature cannot take away or limit the power 
vested by the constitution in certain courts to appoint 
court commissioners, and in exercising, a constitutional 

1. Minn—State v Hemenway, 269 
NW. 687, 194 Minn 124 
15 C J P 681 notes 2, 8. 

Special oominisBloiLerg 

(1) Special commissioners ap¬ 
pointed for a particular purpose are 
officers of the court—“arms of the 
court.”—^Fisher v Lynch, 148 SB. 

484, 107 WVa 884—State v Umted 
States Fidelity & Guaranty Co, 94 
S.B. 128, 81 W.Vfiu 184 

(2) “A commissioner of a court. 

In makiner sales, collecting the pro¬ 
ceeds of such sales, and paymg the 
same out under the orders and de¬ 


grant of power to provide for the appointment of com¬ 
missioners It must conform to the terms of the grant. 

The legislature in exercising power vested in it 
by the constitution to provide for the creation and 
appointment of court commissioners must comply 
with the terms of the constitution.^ The legisla¬ 
ture cannot take away or limit the power vested by 
the constitution in certain courts to appoint court 
commissioners.^ Also, where the constitution pro¬ 
vides for the office, the legislature cannot, in the 
absence of express constitutional authority, confer 
such office on the. recorders of cities,® but in at 
least one jurisdiction, although the office once ex¬ 
isted,® it has been abohshed by constitutional pro¬ 
vision,'^ and the powers exercised by the commis¬ 
sioners have been conferred on other officers and 
judges by subsequent valid statutory provisions.® 

4. Wash.—^Howard v. Hanson, 96 P- 
265, 49 Wash 314 

16 C.J p 681 note 10. 

5. Hich —^McClintock y. Laing, 19 
Mich 300. 

6. N.T.—Jones v. Smith, 16 Johns. 
232. 

N.T—Nash v. People. 36 NT. 
607—Carroll v Langan, 18 N.Y.S. 
290, 63 Hun 380—^People v. Good¬ 
win, 60 Barb 562. 

8. N.T,—^Hayner v. James, 17 N.T. 
816. 

15 C.J. p 682 note 14. 


crees of the court, is the mere agent 
of the court”—Watts v Newberry, 
57 SB. 657, 658, 107 Va 288, 243. 

Officer held to be a referee and 
not merely a court commissioner — 
In re Hart's Estate, 77 P.2d 1082, 11 
Cal 2d 89 

a. Wis.—^Pflster V Smith, 69 N.W 
984, 96 Wis 51—^Woodruff v De- 
pere, 18 NW 761, 60 Wis 128— 
Clark V. Bergenthal, 8 NW. 866, 
62 Wis, 103 
16 C J p 681 note 6. 

3. Wis—^Fenelon v. Butts, 5 N.W. 
784, 49 Wis, 342. 
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The constitutionality of statutes providing for the 
appointment of appellate court commissioners is 
discussed in Courts § 133. 

§ 3. Appointment, Qualification, and Tenure 

a. Appointment 
b Eligibility 
c. Tenure 

a. Appointment 

The appointment of a court commissioner by a Judge 
Is a ministerial act. The office does not pass to the 
personal representative of a deceased commissioner. 

The appointment of a court commissioner by a 
judge empowered to do so is a ministerial or ad¬ 
ministrative act, and not a judicial act ^ The of¬ 
fice of court commissioner does not pass to the 
personal representative of a deceased officer.^® 

b. Eligibihty 

The legislature cannot impose qualifications as to 
court commissioners greater than are prescribed in the 
constitution. The commissioner should not be interested 
in the matters to which his duties will relate. 

The legislature cannot impose greater restric¬ 
tions or exact other requirements as to eligibility to 
the office of court commissioner than are prescrib¬ 
ed in the constitution As a general rule, a court 
commissioner should not be interested in the mat¬ 
ter to which the performance of his official duties 


relates, yet the appointment of an interested com¬ 
missioner will not, ordinarily, be deemed error.^^ 

c. Tenure 

A court commissioner whose term of office is not 
fixed by law, or whose term is fixed subject to earlier 
termination by the appointing power, is regarded as hold¬ 
ing at the will of the appointing power and may be re¬ 
moved without notice or hearing, at least where litigants 
are not prejudiced. 

The term of office of a court commissioner can¬ 
not extend beyond the term fixed by statute ^3 a. 
court commissioner whose term of office is not fixed 
by law,i^ or whose term is fixed subject to earlier 
termination by the appointing power,is regarded 
as holding office at the will of the appointing power. 
Under such circumstances he may be removed with¬ 
out notice or hearing, at least where the interests 
of litigants are not prejudiced 

§ 4. Pov^ers and Functions 

Generally a court commissioner has such powers, and 
such only, as are conferred by constitution, statute, or 
rule of court. 

As a general rule, a court commissioner has such 
powers, and such only, as arc conferred on him by 
constitution or slatute^^ and applicable rules of 
court.^3 Ordinarily he has no equity jurisdiction.^^ 
Such powers as he possesses cannot be enlarged by 
consent of the parties,30 nor can the court confer 


9w Wis—state V Turner, 169 N.W 
304, 168 Wis 170 

Effect of appointment outside stato 
The appointment of a circuit court 
commissioner, by a circuit judge 
while out of the state, where filed as 
required by statute, is valid, but 
oven if defective it may be cured by 
an otherwise valid appointment, 
made within the slate —State v. 
Turner, supra 

la Ky —Stiles v Howells, 7 Ky Op 
125 

11. Beqiilrement of legal learning 
held invalid 

To be eligible to office of court 
commissionei person need not be at¬ 
torney at law, statute requiring 
court commissioner to be learned in 
law IS unconstitutional —State v. 
Ries, 209 NW. 327, 168 Minn 11. 

12. WVa—Fisher v Lynch, 148 
SB 484, 107 WVa 884 

13. Holding over 

(1) Under a statute providing that 
a court commissioner shall hold of¬ 
fice during the term of ofllce of the 
judge who appointed him, and until 
his successor is appointed, his office 
terminates upon the appointment and 
qualification of his successor—State 
V Turner, 169 N.W. 304, 168 Wis, 
170. 


(2) Wliere a statute provid<‘S for 
the appointment of a court commis- 
sionoi for a definite term of vc*ars, 
his office expires at the end of the 
term, and he cannot continue to hold 
office until his successor is appoint¬ 
ed—Johnson v Eldred, 15 Wis 481 

14. WVa—Fisher v Lynch, 148 
SE. 484, 107 WVa 384—Arbogast 
v McGraw, 34 S E. 736, 47 WVa 
263 

15. Wis—State V. Turner, 169 N 
W 304, 168 Wis 170 

16. WVa—Fisher v Lynch, 148 S 
B 484, 107 WVa 384—Arbogast 
V McGraw, 34 S B 736, 47 WVa. 
263 

Where the interests of lifigrants 
wlU be prejudiced, a removal should 
not be efliocted summaiily without 
notice to the commissioner—Fisher 
V Lynch, 148 SB, 484, 107 WVa. 
384 

17. Cal—^In re Hart*s Estate, 77 P. 
2d 1082, 11 Cal 2d 80 

Mich —Rosenthal v American Con¬ 
struction & Realty Co, 247 NW 
117, 262 Mich. 91. 

Minn—Clements V. Utley, 98 NW 
188, 91 Minn 352 

N J —Mutual Discount Corporation 
v Nagy, 169 A. 185, 111 NJLaw 
592. 

16 C. J, p 682 note 17. 
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Power or authority of commissioner 
to 

Approve appeal bond see Appeal 
and Error § 656 
Issue writ of* 

Certiorari see Cf^rtiorari §§ 65, 
102 1 ) 

Preliminnry injunction see the 
C.J S. title Injunctions § 169, 
also 32 CJ p 280 notes 15, 
28 

Take affidavits see Aflidavit.s § 10. 
Vacate attachment sue Attachment 
§ 429. 

la. N J.—Mutual Discount Corpora¬ 
tion V Nagy, supi*a 

19- Mich —Sprmgett v. Circuit 
Court ComT for J.iekson County, 
283 NW 867, 287 Mich 271—Ger¬ 
man Bundoshemti Society v. 
Schmidt, 218 N.W 664, 242 Mich. 
139—^Armstrong v. Grimm, 256 N. 
W 475, 268 Mich 437—Puziol v. 
Kastle, 203 NW. 665, 231 Mich. 
100 

Powers and duties of commissioners 
in equity see the C J S title Equity 
§<» 614, 521, also 21 C.J p 600 note 
88, p 601 note 01-p 602 note 25. 

20. Cal—Jackson v Puget Sound 
Lumber Co., 62 P 838. 5 Cal Unrop. 
Cas 966, affirmed 55 P. 788, 123 Cah 
97. 
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upon a commissioner powers not given him by law.^i 
However, the legislature has authority to give to 
court commissioners powers in addition to those 
specifically enumerated in the constitution ,22 sub¬ 
ject to the restriction that such powers shall be con¬ 
nected with the administration of justice.2S 

Duties and habtlihes, A special commissioner 
must perform the duties assigned to him by the 
court appointing him 24 While, as a general rule, 
a court commissioner cannot be sued without leave 
of the court of which he is an officer,25 where a 
court takes jurisdiction of a suit against one of its 
commissioners without objection it impliedly gives 
its permission to the prosecution of the suit.26 

Proceedings for recovery of land The jurisdic¬ 
tion of a court commissioner in summary statutory 
proceedings for the recovery of land is purely stat- 
utory,2'7 and, as appears in § 7 infra, he cannot try 
title, or adjudicate equities,28 or render a money 
judgment28 m such proceedings. In an action to 
rescind an exchange of properties where the death 
of one of the parties prevents a reconveyance, a 


commissioner may be appointed to convey the inter¬ 
est of the deceased.2® 

§ 5. - Chamber Powers of Judge 

A court commissioner cannot exercise powers beyond 
those of a judge at chambers where his powers are so 
limited by the constitution. 

A constitutional provision conferring upon court 
commissioners the same powers as a judge at cham¬ 
bers has been construed as conferrmg the powers 
of a judge at chambers as they existed at the time 
of the adoption of such provision A court com¬ 
missioner cannot exercise powers beyond those of 
a judge at chambers where his powers are so limit¬ 
ed by constitutional provision.32 These powers are 
the same as those of a judge in vacation.23 Such 
power does not include the trial of a case on its 
merits, but is among those which are exercised in 
prehminary, intermediate, or ex parte matters not 
involving the merits of a cause—^powers which may 
be exercised by a judge out of term, acting as a 
judge merely and not as a court. 2 4 Although there 
is contrary authority,26 such power has been held 


21 . Wis—^Haight V Liucia, 36 Wia 
355 

22. Wash—State v Claypool. 232 P 
861, 132 Wash 374—Howard v 
Hanson. 95 P 366. 49 Wash 314 

23. Wash—Stale v Claypool, 282 P. 
361, 132 Wash 374—^Howard v 
Hanson. 95 P 265, 49 Wash 314 

24. W.Va—Watts, Ritter & Co v 
Read, 161 SB 18. Ill WVa 146— 
State V United States Fidelity & 
Guaranty Co, 94 S B 123, 81 W.Va. 
184 

liability for Interest on funds im¬ 
properly retained 

(1) A commissioner who unduly 
retains proceeds of sale for years 
becomes liable for interest to credi¬ 
tor entitled to such proceeds — 
Watts, Ritter & Co v Read, 161 S. 
B. 18, 111 W.Va 146. 

(2) A couvt commissioner failing 
to pay out money in his hands when 
ordered by court to do so, is charge¬ 
able with interest thereon from the 
time he is directed to make such dis¬ 
bursement until same is actually 
paid.—State v United States Fideli¬ 
ty & Guaranty Co, 94 S B. 123, 81 
W.Va. 184 

25. WVa—Slate v United States 
Fidelity & Guaranty Co, supra 

26. WVa—State v. United States 
Fidelity & Guaranty Co, supra 

27. Mich—^Armstrong v Grimm, 266 
NW 476, 268 Mich. 487—^Rosen¬ 
thal V American Construction & 
Realty Co, 247 NW 117, 262 Mich. 
91 

28. Mictt —^Rosenthal v American 
Construction & Realty Co, su¬ 


pra—Puziol V. Kastle, 203 NW 
665, 231 Mich 100 
Egmtabla defenses are not avail¬ 
able—^Armstrong v. Grimm, 266 N 
W 475, 268 Mich 437—People's Mort¬ 
gage Corp V. Wilton, 208 NW 60, 
234 Mioh 262 

29. Mich.—^Rosenthal v American 
Construction & Realty Co, 247 N 
W 117, 262 Mich 91. 

30. Wash—State v Smith, 167 P 
91, 98 Wash 100, modified on oth¬ 
er grounds 169 P. 468, 98 Wash 
100, and petition denied Gordon v 
Hillman, 173 P 22, 102 Wash. 411 

Form of deed 

Commissioner’s deed can be made 
with special warranties required by 
judgment of rescission, obligatory on 
estate of deceased and grantee must 
look to such warranties for relief for 
negligent act of deceased which 
caused loss —State v Smith, supra. 

31. Wash—State v Clayi>ool, 232 P 
351, 182 Wash 374. 

32. Minn.—State v Hemenway, 259 
NW. 687, 688, 194 Mum 124, citing 

Corpus Juris. 

Wyo—^Huhn v Qumn, 128 P. 614, 21 
Wyo 51. 

16 CJ. p 682 note 22 

Powers held subject to statutory eu- 
largemeut 

Under a constitutional provision 
giving court commissioners the same 
powers as a judge at chambers and 
power to perform such other busi¬ 
ness connected with the administra¬ 
tion of justice as may be prescribed 
by law, the legislature is free to con¬ 
fer such additional powers as the 
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due administration of justice may 
require —State v Claypool, 232 P. 
361, 132 Wash 374—^Howard v Han¬ 
son, 96 P 265, 49 Wash 314 

33. Minn—^Betts v Newman, 97 N. 
W 371, 91 Minn 6—^Floskins v. 
Baxter, 66 N.W. 969, 64 Minn 226 

Commissioner as not having power 
of court in vacation see § 8 in¬ 
fra. 

Powers of judge in vacation see the 
C J S title Judges § 48, also 33 C. 
J p 964 note 66-p 969 note 11 

34. Wyo —^Huhn v. 128 P 

514, 21 Wyo. 51 

16 C J p 682 note 24 
Powers of judge at chambers gen¬ 
erally see the C J.S. title Judges S 
48, also 33 C J p 964 note 66-‘p 969 
note 14 

Particular acts held within power 
(1> JCntering judgment by default 
—Peterson v. Dillon, 67 P 497, 27 
Wash 78. 

(2) Approving bond—^Hempstead 

V Cargni, 48 NW 686, 46 Minn 141 

(3) Other acts see 15 CJ. p 682 
note 24 [a] (4), <6)-(9) 

Particular acts held not within pow¬ 
er 

(1) Making an order allowing ali¬ 
mony—Thorp V Thorp, 2 MichNP. 
209 

(2) Striking out irrelevant and 
redundant matter from a pleading,— 
BaJkins v. Baldwin, 64 N.W. 403, 84 
Wis 212 

(3) Other acts see 16 C J, p 682 
note 24 [a] (12)-(17) 

36. Minn —Sacramento Suburban 
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to include the power to vacate a default judg¬ 
ment®® 

§ 6. -Review and Relief from Judicial 

Decision 

A court oommissioner cannot review or Investigate 
Judicial proceedings or the action of a court or judge. 

A court commissioner cannot review or investi¬ 
gate the proceedings of a judicial tribunal, for such 
a power involves the exercise of a judicial power 
in the strict legal sense neither can he overrule 
or rescind the action of a court or judge,®® nor 
transfer a case from one court of record to anoth¬ 
er on the ground of prejudice of the judge of the 
former court®® 

5 7. -Trying Title to Land 

A court commissioner cannot try title to land under 
a statute conferring power to adjudicate tax titles, or 
in the exercise of power to entertain summary proceed¬ 
ings to recover possession of land. 

A court commissioner cannot try the title to land 
either imder a statute conferrmg on him directly the 
power of adjudicating tax titles,^® or in the exer¬ 
cise of a statutory power to entertain summary pro- 
ceedmgs to recover the possession of land wrong¬ 
fully detained and when the question of title 
arises by the proofs offered it is his duty to dis¬ 
miss ;42 but It is only where the question of title 
is necessarily' involved that the jurisdiction of the 
commissioner is ousted, and a mere plea of title in 
defendant, or the mere fact that defendant asserts 
that the instrument under which plaintiff claims is 
void as a matter of law, does not deprive him of ju- 
risdiction.43 'Also, the commissioner may deter¬ 
mine questions relating simply to the possession of 

Fruit Lands Co. v Niles, 164 NW. 

748, 131 Minn 129, 180. 

16 C.J p 683 note 31 
361 Wls—^Freibergr v. La Clair, 47 
NW. 178, 78 Wis. 164 
, 15 C.J p 683 note 30 
37. Mich—^In re Burger, 39 Mich 
203—^In re Buddington, 29 MicIl. 

472 

Power to issue writ of certiorari see 
Certiorari § 56 notes 62, 64, § 

102 note 30. 

38L —^Boinay v. Coats, 17 Mich 

411. 

Power to vacate default Judgment 
see supra i 5. 

39. Wis.—Blcknell v. Tallxnan, 3 
Finn 388, 4 Chandl 96. 

40. Mich. — Case v Dean, 16 Mich 
12—Waldby v. Callendar, 8 Mich. 

430. 

41. Mich—^Armstrong v. Grimm, 266 
K.W. 475, 268 Mich. 437—Mort- 


real property,44 and imder a statute expressly au¬ 
thorizing summary proceedings to recover posses¬ 
sion when any person shall contmue in possession 
of any premises sold by virtue of a mortgage or ex¬ 
ecution after the expiration of the time limited by 
law for redemption, the commissioner has power to 
try the fact of the mortgage or execution sale and 
its validity.4® 

§ 8. -Powers of Court in Vacation 

A court commissioner having only the powers of a 
Judge at chambers does not possess the powers of a 
court in vacation. 

While, as appears in § 5 supra, a court commis¬ 
sioner having the powers*of a judge at chambers 
has the same powers as a judge in vacation, he does 
not possess the powers of a court in vacation.46 

§ 9. Territorial Jurisdiction 

In the absence of conetitutional limitation, under 
some statutes and circumstances a court commissioner 
may act outside his county. 

Under some statutes and circumstances, a court 
commissioner may act with reference to matters 
outside his county.47 Under an act of congress pro¬ 
viding that commissioners appomted by a terntonal 
supreme court may exeVcise all the powers^ and ju¬ 
risdiction possessed by justices of the peace, a com¬ 
missioner thus appomted may exercise his duties m 
any part of the terntory,4® but be has only the pow¬ 
er and jurisdiction of a justice of the particular 
precinct in which he acts 43 A constitutional pro¬ 
vision authorizing the legislature to provide for the 
appointment of a court commissioner in each coun¬ 
ty has been construed as requiring that the juris¬ 
diction of court commissioners be limited to the 
counties in which they reside.®® 

N.W. 496, 178 Mich 11—Gage v. 
Sanborn, 64 NW. 82, 106 Mich 269. 
4A Minn—^Hoskins v. Baxter, 66 N. 

W. 969, 64 Minn. 226. 

16 C J p 683 note 39. 

47. Mich—^Loder v. Littlefield, 89 
Mich 874 

15 C J p 688 note 40. 

When there le no other oAloer 
within the county in which a prison¬ 
er IS detained with authority to grant 
a writ of habeas corpus, a commis¬ 
sioner with the powers of a Judge 
at chambers may grant the writ in 
another county—State v BDlll, 10 
Minn. 63. 

43. Utah—People v. Hills, 16 P. 406, 
6 Utah 410 

49. Utah—People v. Hills, supra. 

60. Statute held nnoonstltatloBal 
A statute appointing a commis¬ 
sioner resident In a village situated 


gage & Contract Go v Kupalian, 
229 NW 416, 249 Mich. 677 
16 C J. p 683 note 33 
Powers in summary proceedings for 
recovery of land generally see su¬ 
pra § 4. 

43. Mich—^Meeske v' Miller, 101 N. 

W. 62. 138 Mich. 87. 

16 C J p 683 note 34. 

43. Mich.—^Butler v Bertrand, 66 
NW. 342, 97 Mich 69. 

16 C.J p 683 note 35 
Zn pxooeediBg "by vendon for the 
restitution of premises before a court 
commissioner, the commissioner had 
jurisdiction to determme the condi¬ 
tion of the title and vendors’ abihty 
to perform the contract—Avendt v. 
Gombein, 202 N.W. 961, 289 Mich. 
194 

44. Utah.—^Hyndman v. Stowe, 38 P. 
227, 9 Ut^ 28. 

46ta Mich.—Lieblien v. Hansen, 144 
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§ 10. Disqualification 

Ordinarily a commissioner who is disqualified by 
interest, or for other reason, may be prevented from as¬ 
suming jurisdiction on proper objection and showing. 

A court commissioner who is disqualified for any 
reason may be prevented from assuming jurisdiction 
on proper obj*ection and showing.As in the case 
of a judge, a court commissioner may be disquali¬ 
fied by interest, but in order to have this effect the 
interest of the commissioner must be in the subject 
matter of the cause and not merely m the legal ques¬ 
tion involved in it.52 A commissioner is disqualified 
from performing the duties of his office in an ac¬ 
tion wherein he is plaintiffs attorney,or where 
his law partner is interested in the case;54 but 
where the law makes no provision for substituting 
another commissioner in place of an interested one, 
or for the transfer of the case to another tnbunal, 
the necessity constitutes an exception to the general 
rule and the interest of the commissioner will not 
prevent him from acting.^s 

§11. Compensation and Fees 

Applicable statutes governing the compensation and 
fees of court commissioners will be given effect and 
where a statute authorizes the court to award such 
compensation as it deems Just and proper a wide dis¬ 
cretion IS vested in the court. 

Applicable statutes governing the compensation 
and fees of court commissioners will be given ef¬ 
fect.®® Where there is no prescribed standard up¬ 
on which to base the compensation to be allowed, 
except that it shall be such as the court deems just 
and proper, a wide discretion is vested in the 
court.®7 The standard of judicial salaries is not 


necessarily to be followed in fixing such compensa¬ 
tion,®® but in every case it ought to depend upon 
the character of the services, the amount involved, 
and the ability and standing of the commissioner.®® 

Enforcement of claim In the absence of a show¬ 
ing of prejudice to the party asserting the defense, 
a court commissioner is not estopped from claiming 
the amount of compensation fixed by law by the 
acceptance of a lesser amount,®® nor, in the ab¬ 
sence of exceptional circumstances, will he be bar¬ 
red from enforcing such claim, either at law or in 
equity, by mere delay m instituting suit for a period 
less than the statute of limitations.®! 

Extra compensation. Where a commissioner, jun- 
der proper authority, renders services outside of, 
and not incompatible with, the duties of his office, 
he is entitled to compensation therefor.®^ 

Interest on claim. A court commissioner is en¬ 
titled to interest on the amount of compensation un¬ 
lawfully withheld from him.®® 

Stenographer's fees. A reasonable amount for 
the services of a stenographer may be allowed in a 
proper case.®^ 

§ 12. Proceedings before Commissioner 

To the extent that the procedure to be followed 
In proceedings before court commissioners is essentially 
the same as that in other proceedings, rules of law 
applicable to such other proceedings should be applied. 

To the extent that the procedure to be followed 
in proceedings before court commissioners is essen¬ 
tial, the same as that in other proceedings, rules of 
law applicable to such other proceedings should be 
applied.®® An objection that a commissioner did 


in two counties is unconstitutionaL 

—Fenelon v. Butts, 6 N.W. 784, 49 

Wis. 842. 

51. Wyo,—State v. Ausherman, 72 
P. 200, 78 P. 548, 11 Wyo. 410- 

52. W.Va.—Stafford v. Mingro Coun¬ 
ty Ct., 51 SB 2, 68 WVa 88 

Disqualification of judge because of 
interest in subject matter of cause 
see the C.J S title Judges $ 79, al¬ 
so 88 C J. p 998 note 76-p 994 note 
86 . 

Interest as affectinsr appointment see 
supra S 3 b. 

53. Wyo.—State v. Ausherman, 72 
P. 200, 73 P. 648, 11 Wyo. 410. 

16 aj. p 684 note 46. 

54. Mich—^Heyn v Farrar, 36 Mich. 
258 

55. W.Va,—Stafford v. Mingro Coun¬ 
ty Ct, 61 SB 2, 68 W.Va 88 

63. Wyo.—Brown v. Brown, 146 P. 
281, 28 Wyo. 1. 

15 C.J. P 684 notes 49--61. 


Ehwtute held. iaappUoabls 
A statute relating: to the salaries 
and fees of county officers is inap¬ 
plicable to a court commissioner who 

15 not a county officer and whose 
fees, as such, are specifically fixed by 
statute.-^ochise County v. John¬ 
ston, 62 P. 356, 6 Arm 242. 

57. Wyo.—Weltner v Thurmond, 98 
P. 601, 99 P 1128, 17 Wyo. 810 

58. Wyo.—Weltner v. Thurmond, su- 
pra 

59. Wyo —Weltner r. Thurmond, su¬ 
pra. 

16'aj p 684 note 54. 

00. Mich—Kaminski v. Cowan, 282 
NW 902, 287 Mich. 62 
81. Mich.—^Kaminski v. Cowan, su¬ 
pra. 

68. Neb—Cornell v. Irvine, 77 N.W. 
114, 66 Neb 667 

16 CJ p 684 note 57. 

03. Time duxing* which Integrest nms 
A court commissioner was held 
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entitled to interest on amount of 
unpaid salary recovered by him from 
date on which he filed claim there¬ 
for with proper board until date on 
which judgment was entered —^Ka¬ 
minski V. Cowan, 282 N.W. 902, 287 
Mich. 62 

64b Mich —^Pistorius v. Sagdnaw 

County, 16 NW 262, 51 Mich 126. 
16 C J. p 684 note 68. 

66. Cal—Chiarodit v. Chiarodit, 21 
P2d 662, 218 Cal 147 
However, it has been held the 
parties having in effect invited a 
court commissioner to enter an or¬ 
der cannot be permitted to complain 
of it even though its entry was er¬ 
roneous and the rule that parties 
cannot confer jurisdiction on su¬ 
preme court by stipulation after ex¬ 
piration of time for appeal thereto is 
inapplicable to proceeding in superior 
court or before court commissioner. 
—^In re Rabie's Estate, Wash, 90 P- 
I 2d 1011. 
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not acquire jurisdiction of certain proceedings be¬ 
cause the summons was not issued on the day the 
complaint was verified is without merit.®® In the 
absence of a statutory requirement, a court com¬ 
missioner is not obliged to wait for the appearance 
of defendant an hour beyond the time at which the 
summons is made, returnable, before proceeding to 
trial. ®7 In a summary statutory proceeding for the 
recovery of land, the omission of the amount due 
does not void the judgment of the court commis¬ 
sioner.®® 

§ 13. Review of Proceedings 

In general the action of a court commissioner is re- 
viewable only In the court of which he is a commissioner. 
Applicable statutes and rules of court governing appeals 
from the decisions of court commissioners must be 
compiled with and will be given effect. 

The action of a court commissioner will not be 
reviewed in a collateral action, but only upon a di¬ 
rect appeal.®® In general the proper remedy is a 
motion or application to the court of which he is 
commissioner or which has superintending control 
of the proceeding in question ;70 appeal directly 
to a higher court does not he.'^^ Applicable stat¬ 
utes'^^ and rules of court"^® governing appeals from 
the decisions of court commissioners must be com¬ 
plied with. A statute makmg the provisions gov¬ 
erning appeals from justice courts applicable to ap¬ 


peals from decisions of court commissioners will be 
given effect.Under a statute so providing, any 
party to a contested proceeding heard before a court 
commissioner has a right to arg^e exceptions before 
the court upon notice of motion given.'^® 

To review the action of a court commissioner, 
the reviewing court must have junsdiction of the 
subject matter and the parties to the appeal.*^® A 
general appearance in the reviewing court confers 
jurisdiction of the person,'^'^ and operates as a waiv¬ 
er of compliance with a rule of court requiring 
service of notice of appeal and proof thereof.*^® A 
fortiori, such general appearance operates as a 
waiver of irregularities in the notice of appeal.^® 

The action of court commissioners is reviewable 
by certiorari, as appears in Certiorari § 44. 

Appeal bond. An action of assumpsit will lie to 
recover on a statutory bond gpiven upon appeal from 
a decision of a court commissioner.®® The omission 
from such bond of terms which are by statute re¬ 
quired to be included therein in no way changes the 
obligations thereunder.®^ 

Scope of review. On appeal from a judgment of 
a court commissioner the reviewing court cannot 
consider matters outside the jurisdiction of the com¬ 
missioner,®® and on exceptions to a commissioner's 
report it will consider only whether the commis¬ 
sioner has come to an erroneous conclusion of law 


Be. Mich.—Patterson v. Hogstein, 
149 NW- 1006, 183 Mich 470 
€7. Mich—^Fowler v Bredin, 66 N. 

W. 1110, 98 Mich 133 
63. Mich—^Armstrong V Grimm, 256 
hr.W 475. 268 Mich 437 
ee. Mich—^Avendt v Gornbein, 202 
N.W. 961. 230 Mich 194. 

Vhm oonrt coxamissloiLetr’s joxifldlo- 
tlon of a case cannot be considered 
In eji action on an appeal bond giv¬ 
en in such case.—^Leighton v Lam¬ 
bert. 248 N.W. 616. 268 Mich. 266. 
TO. Minn.—Sacramento Suburban 
Fruit Lands Co v Niles, 164 N.W. 
748, 131 Minn 129. 

Wis—Potter V Frohbach, 112 N.W. 
1087, 133 Wis 1. 

71. Minn.—Sacramento Suburban 
Fruit Lands Co. v. Niles, 164 N. 
W. 748, 131 Minn 129. 

72. Mich —^Feldman v Zimmerman. 
175 NW. 277. 208 Mich 240 

73. Buie regnixlng notloe of appeal 
coaurtraed 

The rules reguiring service of no¬ 
tice of appeal and that establishing 
the time for demand of a jury trial 
in the reviewing court are related to 
each other and were adopted as a 
means of facilitating trial of appeal 
oases, and therefore the rule requir¬ 


ing notice was intended to apply only 
to appeals from final judgments in 
cases wheie a jury could be demand¬ 
ed in the reviewing court —Jirasek v 
Wayne Circuit Judge, 227 N.W. 724, 
248 Mich 676 

74. Mich—^Frye v. Mielke, 264 NW 
182, 266 Mich 601—Picard v. Sha- 
pero, 239 N.W 264. 266 Mich. 699— 
Wolf v Cohen. 236 N.W. 835. 263 
Mich 691—^Frank v. Union Trust 
Co, 216 NW 26, 239 Mich 646 
Sufflctency of affidavit of appeal 

(1) Affidavit on special appeal 
from circuit court commissioner to 
circuit court, being merely general 
and relating only to judgment on 
merits, is insufficient to raise objec¬ 
tions to jurisdiction—^Wolf v. Cohen, 
236 N.W 836, 253 Mich 691. 

(2) Under a statute so providing, 
informalities or defects in an affida¬ 
vit of appeal are not ground for dis¬ 
missal where the appellant offers to 
cure the same—Gotfredson Land Co 
V. Shevitz, 230 NW. 900. 251 Mich 
74—^Bradley v. Andrews, 16 NW. 260, 
61 Mich 260. 

TBw Cal—^In re Hart's Estate, 77 P. 
2d 1082, 11 CaL2d 89 

7BL JtxrisdLctlon of subject matter 
is acquired on filing of return on ap¬ 
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peal from judgment of court com¬ 
missioner—Gotfredson Land Co v 
Shevitz, 230 N.W 900, 261 Mich 74. 

77. Mich —Gotfredson Ldnd Co v. 
Shevitz, supra 

A geuexal appeal to circuit court 
from circuit court commissioner is in 
effect a general appearance and con¬ 
fers jurisdiction—Wolf v Cohen, 236 
NW 835, 263 Mich 691—Lapham v. 
Tarabusi, 225 NW. 483, 247 Mich. 
380 

78. Mich —Gotfredson Land Co v. 
Shevitz, 230 NW 900, 251 Mich. 74. 

79. Mich.—Heath v. Gloster, 239 N. 
W, 337, 266 Mich. 291 

89. Mieh—^Leighton v. Lambert, 248 
NW. 616, 263 Mich. 266. 

Amonut of recovery 
In an action on a bond conditioned 
upon the payment of the rental val¬ 
ue of premises occupied pending the 
appeal, a judgment for the rental 
value without deduction for taxes 
and repairs was proper^ where ap¬ 
pellant failed to show any such pay¬ 
ment—^Leighton v Lambert, supra. 

81. Mich—^Leighton v. Lambert, su¬ 
pra. 

82. Mich—^Armstrong v. Grimm, 268 
N.W. 476, 268 Mich. 437. 
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or fact on the evidence before him 83 The case will 
be tried de novo by the reviewing court, under a 
statute rendering applicable the appellate procedure 
in justice court cases.84 Under a statute providing 
that the acts and proceedings of court commission¬ 
ers are subject to revision upon the records of the 
case, and his findings of fact and conclusions of law, 
the entire proceeding before a commissioner is re- 
viewable 85 

Time for appeal. To review the action of a court 
commissioner, an appeal must be taken within the 
time provided by statute.8-6 However, under a stat¬ 
ute so providing, where a party has been prevented 
from taking an appeal within the statutory period 
by circumstances beyond his control he may ap¬ 
peal by leave of the reviewing court.87 

§ 14. Liabilities on Official Bond 

A surety signing the official bond of a court com- ^ 


missioner is estopped from denying specific recitals In 
the bond and the jurisdiction of the court appointing 
the commissioner, and is bound by the conditions of 
the bond read in the light of the law in existence at 
the time it was given. 

A surety signing the official bond of a court com¬ 
missioner is estopped from denying specific recitals 
in the bond88 and the jurisdiction of the court ap¬ 
pointing the commissioner.89 The bond of a court 
commissioner conditioned upon the performance of 
his duties in general terms must be read in the light 
of the law in existence at the time it was given.8<> 

The bond of equity commissioners and liabilities 
thereon are discussed in the C.J S. title Equity § 518, 
519, also 15 C J p 684 note 66-p 685 note 71. 

The liability of a commissioner generally and the 
necessity of leave of court to suits against him is 
^ discussed in § 4 supra. 


COUBTISSY. As equivalent to “comity” see 15 C. 
J S. p 245 note 68. 

OOUBTEZAIT. A term held equivalent to “mis¬ 
tress,and disting^iished from “concubine” see 15 . 
C.J.S. p 804 note 56. 

COXJBTHOX7SE. As designating the building or 
place where courts are held see Courts § 166, and 
as sometimes equivalent to “county seat” or “coun¬ 
ty site” see the title Counties § 53. 

Courtivousc door, A statutory term which has 
been interpreted to mean either of the principal 
entrances to the house provided by the proper au¬ 
thorities for the holding of a district court; and, 
where from any cause there is no such house, the 
door of the house where the court was last held in 
that county shall be deemed to be the courthouse 
door; or where the courthouse or house used by 

as. Mich—Emerson v Atwater, 12 
Mich. 314. 

84. Mich—Frye v Mielke, 264 NW 
182, 266 Mich 601—^Picard v Sha- 
pero, 239 NW 264, 256 Mich 699. 

85. Wash—Eastern Outfittingr Co v. 

Lamb, 14 P.2d 30, 169 Wash 480— 

State ex rel Bidingrer v. Griffiths, 

242 P. 969, 137 Wash. 448 

88. Mich—^Feldman v Zimmerman, 

176 NW 277, 208 Mich 240 
Statnte postpoaln^ Issoaaioe of wxit 
to enforce commissioner’s judgement 
held not to postpone or extend the 
time for appealing: from such judg¬ 
ment—^Feldman v. Zimmerman, su¬ 
pra. 

87. 'Keltaii.ee on. an. attoxney who 
neglects to take an appeal seasonably 
Is a circumstance beyond the control 

200.J S.-83 


the court has been destroyed by fire or other cause, 
and another has not been designated by the proper 
authority, the place where such house stood shall 
be deemed to be the courthouse door.2 The term 
fairly implies the front door of the building where 
persons visiting to transact business with the coun¬ 
ty officers, or for any other purpose, would necessa¬ 
rily see and hear what was transpiring, and not a 
side or any other door;8 and, under particular cir¬ 
cumstances, has been held to apply to the court¬ 
house bulletin board where notices are habitually 
posted,4 and even to the door of a church,® or other 
building,® where the sessions of the court were be¬ 
ing temporarily held. 

Other phrases “Courthouse and jail,”*^ “court¬ 
house purposes” and “courthouse site” see Counties 
§ 53. 

COX7BT RULES. See Courts. 

and upon the commissioner’s failure 
to pay out funds as directed he and 
his surety are liable—State v Unit¬ 
ed States Fidelity & Guaranty Co, 
supra. 

1. La—^Purvis v. Purvis, App., 162 
So. 239, 240 

2. Tex.—^Boone v. Miller, 23 SW. 
674, 676, 86 Tex 74 

3. Or—Harpold v Aranl, 130 P. 
737, 739, 64 Or. 376 

4. Tenn—Sims v. Crabtree, 63 SW. 
2d 662, 166 Tenn 608 

5. Mo.—^Kane v. McCowan, 56 Mo. 
181, 198. 

Mo—^Hambright v. Brockman, 69 
Mo 62, 66 

Tex—State v Travis County, 21 
S.W. 1029, 1031, 86 Tex. 436. 


of the client, within the meaning of 
the statute—Frank v Union Trust 
Co, 216 NW 26, 239 Mich 646 

88. A redtal that the prumlpal Is 
a com-mismoner cannot be denied by 
the surety —State v United States 
Fidelity & Guaranty Co, 94 S E 123, 

81 WVa. 184 

89. W Va —Stafe v United States 
Fidelity & Guaranty Co, supra 

90. Failure to pay money as direct¬ 
ed 

A statute providing that any per¬ 
son receiving money under a court 
order must pay the same as directed 
by the court and that upon his fail¬ 
ure to do so he and the surety on 
his official bond are liable therefor 
must be read into the condition of a 7. 
court commissioner’s official bond, 
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IinOBX TO CORPORATIONS 


Abandonment, 

Contracts, express power to execute, § 11^ 

Name, 1171, p 672 

Amendment of charter, $ 166 
Promotion, 

Personal liability of promoters as affected by, 

S 132, p. 633 

Subscribers’ right in case of, $ 136 
Proxy, relationship, § 550, p. 1254 
Release or discharge of liability on subscriptions, 
act relied on, § 336 

Shares of stock, termination of stockholder rela¬ 
tionship as requiring, § 479 
Subscription, effect of, § 332 
Undertaking for which created, discharge of 
subscriber to stock by, $ 334, p. 879 
Abatement, 

Dissolution as affecting, § 1737 
Misnomer of coiporatipn, $ 1292 

Objection by plea in, § 1328, p. 1024 
Nuisances, judgment for in criminal prosecutions, 

5 1371 

Nul tiel corporation, consideration as plea in, § 
1327, p. 1017 
Plea in. 

Actions to enforce stockholders’ liability, § 

689 

Determination of snfBciency, § 1326 
Want of corporate capacity to sue raised by plea 
in, S 1330, p 1026 

Abbreviations, revival name of reinstated coipora- 
tion, S 1741, n 32 

Abortive undertaking, promoters, liability in case of, 

§ 130 

Abuse of powers, validity of transactions in, 8 969 
Acceleration, bonds, § 1168, p. 774 

Option for as affecting negotiability, 8 U^i 
73 

Acceptance, 

Amendment of charter, 8 81, pp. 475-482 
Assignment of stock subscription, 8 287 
Charter, § 1652 

Amendment of charter, 8 81, pp. 476-4^ 
Corporate existence as sufficiently shown by, 

8 76, p. 466 
Contracts, 

Corporation as obligated by officer’s written 
acceptance, f 1138, p. 709 
Promoters, 8 122, p. 524 
Dissolution, state, § 1^ 

Mortgages, 8 1182 

Negotiable instruments, officers and agents, 8 
1060, pp. 583, 585,586, 589, 591 

20C.J.S. 1319 


Acceptance—Continued, 

Offer and acceptance, post 

Office, necessity of acceptmg officers, 8 727 

Option, 

Purchase or sale of stock, 8 406, p. 952 
Repurchase or resale of stock, 8 405, p. 954 
Reorganization offer, 8 1582, p 1321 
Subscription contract, necessity of, 8 294, p. 778 
Accommodation paper, 

Officers and agents. 

Authority to bind corporation, 8 1061 
Estoppel of corporation to deny liability on, 

§ 1011, p. 484, n. 83 
Power to issue, 8 1228 
Presumptions as to power to indorse, 8 1228 
Stockholders’ consent, necessity of, 8 1228 
Subscriptions, payment for giving of, § 309, p. 800 
Accord and satisfaction, 

Directors, power to enter into, 8 1064, p, 600, n- 
13 

Subscription to stock, defense, 8 333, p. 873 
Accountants, 

Employment of, pre^dent, 8 1048, p. 651 
Inspection of books and records, stockholders as¬ 
sisted by, § 508 
Accounting, 

Assignments for benefit of creditors, assignee or 
trustee, 8 1423 

Consolidation, dissenting stockholders’ right to, $ 
1616 

Directors, post 

Dissolution, trustees on, 8 1745, p. 1516 
Dividends, pledged stock, 8 469, p. 1118 
Foreclosure proceedings, trustees, 8 1211, p. 896 
Intervention by minority stockholder in suit for, 
8 560, n 48 

Invalid or Irregular issue of stodk, 8 251 
Officers and agents, post 
Pledgee of stock, § 431, p 1033 
Preferences, preferred creditor, 8 1399 
Profits, 

Contracts made by director or officer on be¬ 
half of corporation, 8 787 
Officer, 

Engaging in competing business, 8 785 
Required to make, 8 768, p. 126, n. 18 
Purchase of corporate property by directors 
or officers, 8 775, p. 140 
Promoters, secret profits, 8 147 
Receiver, 8 1505, p. 1228 

Dissolution proceedings, 88 1753, 1757 
Reorganization committee, § 1583, p. 1330 



INDEX TO OORPOKATIONS 


Accounting—Continued, 

Seciet piofits, 

Officers or directors, § 786, p 162 
Piomoters, remedy of coiporation and stock¬ 
holders, § 160, p 556 

Transfers of stock, proceeding to compel trans¬ 
fer on books, § 438, p 1063 
Trustees under mortgage, § 1191, p 853 
. Winding up affairs, § 1766, p 1550 
Accounts leceivable, mortgage, mortgage on after- 
acquired property as including, § 1188, p 823 
Accrued profits, contract with manager for division 
of, construction, § 804, p 197, n. 96 
Accumulated dividends, meiger, preferred stockhold¬ 
ers’ rights as affected by, § 236 
Accumulated profits. 

Capital stock as including, § 193, p 617 
Payment for stock by application of, § 241, p 675 
Stock, application m payment of, § 245, p. 686 
Acknowledgment, 

Articles, certificate or proposed charter, § 56 
By-laws, amendment requiiing, § 188 
Chattel moitgages, § 1214 
Deeds, necessity of, § 1100, p 665 
Mortgages, §§ 1179, 1214 
Proxy, voting ot stock, § 550, p 1252 
Service of piocess, actions by or against corpora¬ 
tion, § 1317 
Acquiescence, 

Amendment to charter as ratified by, § 81, p. 476 
Consideration, stock issued without, § 257, p 720 
Consolidation, stockholders, § 1611 
Directors, post 

Forfeiture of charter, waiver of right to enforce 
by, § 1079 

Fraudulent conveyances, creditor’s right to relief 
as affected by, § 1427 
Fraudulent issue of stock, § 257, p. 721 
Implied ratification, acts or contracts of officers 
or agents m behalf of corporation, § 1018 
Increase of stock, § 269, p 745 
Invalid or irregular Issue of stock, § 257, pp 718- 
721 

Mortgages, authorization by, 8 11'76 
Overissued stock, § 257, p. 719 
Batification, acts or contracts of officers or agents 
' m behalf of corporation, § 1019, pp 497-500 
Receivership, consent to appointment founded on, 
§ 1473 

Voidable issue of stock, § 257, p. 718 
Actions, §8 1904-1916, pp. 141-148 

Admissions,' estoppel to deny corporate existence 
by, § 113 

Amount due on subscriptions, §§ 373-387, pp. 902- 
918 

Appeal and error. Review, post 
Appearance, § 1323 

Assignments for benefit of creditors, §8 1419- 
1422 

Right of action as affected hy, 8 1413 
Attorney, representation by, 8 1323 
Bondholders, 8 1163, pp. 757-767 
Bondholders’ committee, 8 1192, p. 862 
Bonds, pledgee, 8 1160, p 748 
Burden of proof. § 1338, p. 1050 
By-laws, 

Restricting right to sue, 8 189, p. 607 
Right of action on, 8 184 


Actions—Ckintinued, 

Capacity to sue and be sued, § 1287 

Burden of proof as to, § 1338, p 1050, n. 2 
Receivership as affecting, § 1500 
Certificates of stock, lost or stolen ceatiflcates, 8 
266 

Change of name, § 1291 

Pending action, § 171, p 572 
Change ot venue, 8 1301 
Chattel moitgages, foreclosure by, § 1223 
Compensation, officers or directors, 8 810, pp. 207- 
214 ' 

Consolidated corporations, 8§ 1631-1637, pp. 1404- 
1412 

Constitutional provisions, 

Capacity to sue and be sued, 8 1288 
Venue as governed by, 8 1295 
Costs, geneially, p6st 
Coupons, recovery on, § 1170, p. 794 
Creditors, enforcement of liability of officers and 
directoi-s, §8 85&-'875, pp 294-303 
Creditors* Suits, generally, post 
Directors, post 

Dismissal and nonsuit, generally, post 
Dissolution, 

Actions by or against coriwrations after dis¬ 
solution, §§ 1772-1780,' pp 1562-1571 
Receivership as affecting, § 1750, p. 1534 
Dividends, post 

Evidence, § 1338, pp. 1049-1054 
Foreclosure, 8§ 1199-1208, pp 871-886 ; 8 1223 
Foieign coipoiations, post 
Forfeiture of stock for nonpayment, stockholders’ 
light of, 8 372 
Form, § 1203 ’ ^ 

Guaranty, contracts of, §' 1234 
Injunctions against, creditors, 8 1450 
Inspection of books and recoids, stockholders’ 
light of, 8 510 

Interfering and assisting in, powers, 8 054 
Invalid oi inegular issue of stock, 

Cancellation or injunction, § 251 
Recovery of damages, § 261 
Issuance of stock for less than par value, recov¬ 
ery of damages, 8 251 
Issues, § 1337, pp. 1040-1049 
Joinder of parties, 8 1304 
Jurisdiction, 8 1294 
Laches, effect of, 8 1303 
Limitation of actions, generally, post 
Misnomer of corporation, effect of, § 1292 
Mortgage, after-acquired property as including, 8 
1188, p. 825, n. 16 
Name, use of, 8 1289 
Nature of, 8 1293 
Necessary parties, § 1304 
Notice, 8 1305 
Officers and Agents, post 
Parties, 8 1304 
Pleading, generally, post 

Pledge of stock, pledgee’s right of action on, 8 
431, p 1029 

Power to sue and to be sued, 8 3 
Preemptive right to take umssued or Increased 
stock, stockholders’ right to maintain, 8 201, 
p 638 

Preference obtained by, § 1395 
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Actions—Contintied, 

Preferred stockholders, dividends recoverable by, 

§ 236 

President, representation of corporation, § 1066, 
p. 004 

Presumptions, § 1338, p 1049 • 

Process, generally, post 
Proof, § 1337, pp. 1046-1049 
Purchase of stock, voting right as affected by 
giving of, § 720, p 43 
Receivers, generally, post 
Registered stockholders, § 518 
Removal of officers, § 738, p. 75 
Reorganized corporations, §§ 1694-1602, pp 1353- 
1363 

Replevin, jiost 

Repurchasing agreements, § 324 I 

Residence, venue as governed by, $ 1296 
Right as against members or stockholders, § 5, 
p. 373 

Sales of stock, breach of contract in reject to, 

§ 411, pp. 980-998 
Secret profits, § 160, pp 556-560 

Promoters, defenses against dtum for, § 
151 

Securities, subsciiption contracts, § 309, p. 801 
fecial terms, (contracts for sale of stock on, § 
325, p. 829 

State, actions against directors, § 835 
Statutory provisions, 

Capacity to sue and be sued, § 1288 
Venue as governed by, § 1295 
Stock and stockholders, post, 

Subscriptions, post, 

Substituted service, § 1309 
Time to sue, § 1303 
Trial, § 1340, pp 1054-1057 
Trustees, 

Dissolution ot corporation, § 1746, pp. 1518- 
1522 

Mortgage, enforcement of payment of bonds, 

§ 1191, p. 853 

Variance, $ 1337, pp. 1046-1049 
Venue, generally, post, 

Voluntary dissolution, proceeding for as action, 
§ 1749, n 32 

Weight and sufficiency of evidence, § 1338, p. 
1052 

Actual stock, potential stock distinguished, § 193. p. 
619 

Additional property, purchase of for protection and 
enjoyment of necessary property, § 1088, p. 634 
Additional security, waiver of lien on stock by ac¬ 
ceptance of, S 454 

Adequacy of remedy, dissolution, receiveiship as af¬ 
fected by, § 1750, p 1527 
Adequate remedy at law, 

Cl editors’ suits, jurisdiction of ecjuity as de¬ 
pendent oil, § 1431 

Plea of, actions to enforce stockholders* liability, 
§ 689 
Adjournment, 

Directors, post 

Stockholders’ liability, proceeding to enforce, § 
682 

Stockholders’ meetings, § 555 
Adjunct rule, § 7, p. 384 


Adjustment of (daims, foreign corporations, doing 
business within state for jurisdictional purposes, 

§ 1920, p. 162 

Administration, dissolved corporations, §§ 1742-1771, 
pp 1506-1561 

Administrative officers, contracts, power to enter in¬ 
to, § 1043, p. 639 

Admissions, 

Authority of officers and agents, § 1028 
Pleading operating as, § 1334, p 1037 
Capacity to sue, pleading operating as, § 1330, 

p. 1026 

Corporate existence, § 76, p. 459; § 76, p 462 
Corporation as not subject to he created by, § 
108 

Demuirer, actions by or against corporation, § 
1327, p. 1014 

Dissolution proceeding, § 1701 

Officers and agents proceeding, § 1712, p. 

1478 

Estoppel to deny corporate existence, actions or 
proceedings by or against corporation, f 
113 

Former president, binding effect on coiporation, 

§ 1071 

General issue, admissions by or against corpora¬ 
tion, § 1327, p 1014 

Officers or agents, binding effect, §§ 1068, 1071 
Pleading, actions by or against corporation, § 
1327, pp. 1014, 1020 
Promoters, effect of, § 125 
Stockholders, binding effect, § 6, p. 373; § 1072 
Stockholders’ liability, actions to enforce, § 694 
Adoption, contract made by promoters, § 122, p 524 
A<jvancements, stockholders, purchase of stock in ac¬ 
cordance with, § 204, n, 10 
Advances, 

Directors or officers, duties and liabilities in re¬ 
spect to, § 799, pp. 181-185 
Majority stockholders, § 483 
Mortgages, trustee as authorized to make to re¬ 
pair or prevent default, § 1191, p 845 
Officere or directors, preference in respect to, § 
1391, p. 1110 

Preferences, securing of, 5 1388 
Stockholders, § 483 
Validity of, § 489 
Adverse claims, 

Certificate of stock, inteipleader by corporation 
in case of, § 266 

Transfer of stock, refusal to register as justified 
by, § 436, p. 1051 

Adverse interest of officers and agents, 

Acquisition of, §§ 517, 784 

Notice to as notice to corporation in case of, §§ 
1084r-1066, pp. 621-626 

Repiesentation of corporation in case of, ^ 
1006, pp 472-476 

Adverse title, stockholdeis, acquisition of, § 517 
Advertising, 

Conti acts, president, power to enter into, § 1043, 
p. 542, n 12 

Directors, authority to pay expense of, § 708, p. 
128, n 30’ 

Foreign coiToi ations, ante 
Name, assumption of corporate name in, § 174 
Payment for stock in, § 241, p 674 
Stockholders, actions to enfoice liability, J 685 
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Advice of cotmsel, trustee under mortgage, liability 
for acts performed In accordance with, § 1191, p. 
849 

Advisory boards, creation of, management of affairs, 

§ 408 

Affidavit of defense, subscriptions, actions for amount 
due on, § 383, pp. 910-913 
Affidavits, 

Amendment, attachment, § 1351 
Attachment, § 1351 

Foreign corporations, § 1930, p. 187 
Change of venue, actions by or against corpora¬ 
tion, § 1301 

Chattel mortgages, good faith, § 1218 
Consideration, chattel mortgages, officers or 
agents, § 1062, p 594 

Dissolution, Attorney General’s application for, 

§ 1700 

Foreign corporations, service of process, motion 
to quash return supported by, § 1949 
Incorporation or organization as requiring, § 67 
Mortgage claim, treasurer as authorized to make, 

§ 1062, p 597 
Payment of stock. 

Condition precedent to organization, § 66 
Stockholders’ liability for failure to file, § 
607, p. 1337 

Stockholders’ liability, admissibility in actions 
to enforce, § 696 

Transfer of stock on corporate books as requir¬ 
ing, § 435, p 1048, n. 8 

Affiliated corporations, fraudulent conveyances to, 
§ 1379, p 1005 
Affirmance of fraud, 

Sale of stock, § 326, p. 837 ^ 

Subscription for or purchase of stock, § 326, p. 
837 

Affirmations. Oaths and affirmations, post 
After-acquired property, mortgage of, § 1188, p. 822 
Chattel mortgages, inclusion, § 1220 
Consolidation as affecting liability, § 1630, p 
1395 

Directors, § 1062, p 595, n 61 
Foreclosure, inclusion in sale, § 1210, p. 890 
Power, § 1110, p 682 
Priority, § 1100, p. 834 
Quasi-public coi-porations, § 1110, p. 682 
Agents, 

Officers and agents, generally, post, 

Principal and agent, generally, post 
Aggregate corporation, defined, § 15 
Aggregation of persons, corporation as, § 6, p. 376 
Agreements, 

Consolidation, § 1621 
Creation by, § 23 
Directors selected by, § 716, p 35 
Mortgages, power limited by, § 1107 
Officers and agents, election in accordance with, 
§ 721 

Release or discharge of subscription contracts, § 
333, p. 873 

Reorganization, § 1582, pp. 1320-1327 
Stock and stockholders, post 
Waiver or release of liability, directors or offi¬ 
cers, § 909 

Agricultural purposes, formation of corporation for, 
f 47, p. 426 

Alders and abettors, fraudulent promoters, liability 
of, i 142 


Airlines, foreign corporations, doing business within 
state for Jurisdictional purposes, § 1920, p. 169, 
n. 29 

Alias citation, foreign corporations, service of on 
reported agent, § 1941 

Alien corporations, residence or citizenship, § 1794 
Alien enemy. 

Capacity as incorporator or stockholder, § 36, p. 
413 

Transfers of stock, statutory provisions applica¬ 
ble to, § 389 
Alienation of property, 

Contracts of sale, § 1097 
Mode of, § 1096 

Quasi public corporations, § 1103, p. 671 
Rights in respect to, § 1095, p 648 
Aliens, 

Capacity as incorporator or member, § 36, p. 412 
Foreign corporations, stock ownership as deter¬ 
minative of status, § 1784 
Stockholders, 

Power of corporation to hold property as 
affected by, § 1088, p. 627 
Proxies, voting by, § 550, p. 1250 
Real property, statutory provisions respect¬ 
ing acquisition and holding, § 1089, p. 
638 

Voting at stockholders’ meeting, § 548, p 
1247 

Subscriptions, capacity to enter into contract, § 
286 

Allotment, shares of stock, subscriber as entitled to, 
§ 290 

Alter ego, director or officer as, liability for obliga¬ 
tion of corporation, § 839 
Alteration, 

By-laws, post 

Charter, amendment of charter, post 
Amalgamation, 

Agreement in respect to, § 1621 
Consolidation as synonymous, § 1603 
Ambiguity, 

By-laws, construction in ease of, § 183 
Construction contracts, construction in case of, 
§ 301 

Debenture, construction against corporation, § 
1153 

Prospectus, avoidance of subscription induced by, 
f 327, p. 864 

Reorganization agreement, construction in case 
of, § 1582, p. 1324 
Sales of stock, contract for, § 403 
Amendment, 

Affidavit, attachment, § 1351 

Application, articles, certificate or charter, § 61 

Articles of incoiporation, post 

By-laws, post 

Charter, post 

Claims, receivership proceedings, § 1646 
Constitutional provisions respecting stockhold¬ 
ers* liability, § 609 

Dissolution, pleading m proceeding for, § 1712, 
p. 1478 

Notice, voluntary dissolution, § 1687 
Parties, 

Creditors* suits, § 1439, p. 1145 
Enforcement of stockholders’ liability, § 684, 
p 1462 

Pleading, post 
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Return, service of process, $ 1321 
Foreign corpoiations, § 1948 
Statutes, stockholders’ liability imposed by, § 600 
Voluntary dissolution, petition or application, § 
1686 

Amicus curiae. 

Foreign corporations, appearance of attorney as, 
§ 1951 

Reference to of application for charter, § 60 
Winding up affaiis, motion for appointment of 
trustee by, § 1744, p. 1512, m 28 

Amount, 

Calls or assessments, § 346 
Capital stock, § 197 

Recovery, sales of stock, breach of contract, §§ 
412-415, pp. 998-1002 

Amusement places, grant of right to maintain, power 
in i-espect to, § 1095, p. 652 

Ancillary power, receivership, appointment of receiv¬ 
er, § 1453 

Ancillary proceedings, preferences, determination of 
validity, § 1383, n. 7 
Ancillary receiver, 

' Collateral attach, appointment, § 1890 
Dissolution proceedings, § 1748 
Estoppel, denial of power to appoint, § 1890 
Foreign corporations, post 

Parties, joinder as in stockholders’ action against 
officers or directors, § 830 
Procedure, appointment, § 1890 
Annexed memorandum, subscription contracts, § 294, 
p. 780 

Annual meeting. Stockholders meetings, generally, 
post 

Annual report. Reports, generally, post 
Answer, Pleading, post 
Antecedent debts, 

Bonds Issued in payment of, § 1149, p 731 
Insolvency, mortgage given during as invalid, § 
1380 

Mortgage given in consideration of, validity, § 
1173 

Pledge of bonds for, § 1160, p. 745 
Anti-trust laws, by-laws violating, § 189, p. 607 
Apparent authority. Officers and agents, post 
Apihial and error. Review, generally, post 
Appeal bond, 

General or managing agent, authority to execute, 
8 1006, p. 605 
Seal, necessity of, 8 1346 
Appearance, 

Actions by or against corporation, 8 1323 
Criminal prosecutions, § 1368 
Foreign corporations, actions against, attorney as 
authorized to enter, 8 1951 
Officers and agents, proceedings to determine va¬ 
lidity of election, 8 725, p 58 
Stockholders’ liability, actions to enforce, 8 685 
Waiver of objection to venue by, 8 1302 
Appoinlment, 

Agents, 8 722 

Duectors, §§ 716-720, pp. 32-60 
Ministerial officers, 8 721' 

Officers and agents, SS 715-725, pp. 32-60 
Apportionment, 

Costs, dissolution proceeding, 8 1718 
Dividends, life tenant and remainderman, 8 471, 
p. 1137 


Apportionment—Continued, 

Overissued stock, assessment as dependent on 
making of, § 345 

Shares of stock, subscriber as entitled to, § 290 
Stockholders’ liability, contribution, § 710 
Surplus, reduction of stock resulting in, § 271 
Appraisal, 

Dissenting stockholders, value of stock on sale ot 
corporate property, § 515, p 1200 
Property acquired in payment of stock, 8 246, p 
698 

Value of stock sold, performance of contract in 
accordance with, § 409, p. 970 
Approval, 

Articles, certificate or charter, necessity of, 8 59, 
pp 442-445 

Charter, commencement of corporate existence on, 
§ 77 

Employment contract, general manager, § 1048, p. 
552 

Foreclosure, sale of property, 8 1210, p 892 
Minutes, directors’ meetings, 8 751 
Officers and agents, contracts executed by, § 1043, 
p 548 

Transfers of stock, validity of restrictions requir¬ 
ing, § 391, p. 924 

Appurtenances, mortgage of, franchise as included, 8 

1188. p 822 

Arbitral y valuation, dividends determined in accord¬ 
ance with, § 462, p 1103 

Arbitral y words, exclusive right to use of m name, 
§ 173, p. 676 
Arbitration, 

Officers and agents, 

Authority to submit to, 8 1065 
Disputes with corporation, 8 811 
Power to submit to, 8 1256 
Architects, employment of, president, 8 1048, p. 651 
Articles of association or incorporation, 
Acknowledgment or verification, 8 56 
Amendment of, § 61 

Additional fee or tax, 8 67 
Change of name by, 8 171, p, 569 
Cumulative feature of preferred stock affect¬ 
ed by, 8 229, p. 662 

De facto coi-poration resulting, 8 104, p 601 
Increase of stock pursuant to, 8 269, p. 745 
Preferred stock issued under, 8 222, p. 653 
Application for, §§ 62-57, pp./432-441 
Approval of as essential, § 59, pp. 442-445 
By-laws, conformity to, 8 189, p 604 
Capital stock, amount fixed by, § 193, p. 017 
Character of corporation as determined by, 8 22 
p. 401 

De facto corporations, failure to comply with 
statutoiy provisions respecting filing or re¬ 
cording, 8 104, p. 498 

Directors, election before filing of, 8 718, p 37 
Fees or taxes as required to be paid before filing 
ot, 8 07 

Filing of, §8 51, 62 

Do facto corporation, 8 104, p 498 
Increase of stock, amendment authorizing, 8 268, 
p. 742 

Injunction to compel filing or restrain, 8 59, p. 445 
Interlocking directorate, validity of contracts be¬ 
tween corporations having as affected by, 8 
789, p. 168 
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Articles of association or incorporation—Continued, 
Location of corporation as determined from, 5 1T6, 
p 584 

Location of oflaees, statements as to, § 177 
Mortgages, power*as dependent on provisions, § 
1106 

Name, lequirements as to, § 165 
Notice of contents as required to be taken, § 73 
Payment for stock, compliance with provisions re¬ 
lating to, § 241, p. 677 

Persons entitled to make application for, § 54 
Powers, construction in relation to, § 947 
Prefened Stock, power to issue under, § 222, p. 
651 

Preliminary subscriptions, signature to articles 
resulting in, 8 294, p 780 

Prima facie evidence, payment for capital stock, 
8 293, p. 773 

Proof of existence of coiporation under general 
law by introducing, 8 76, p. 464 
Publication of notice of, 8 68 
Recoiding, 8 62 

Reduction of capital stock pursuant to, 8 268, p. 
742 

Residence designated for venue purposes, 8 1296 
Signature, § 56 

Statutes as part of, 8 80, p. 473 
Stock, Issuance for less than price fixed by, 8 
245, pp. 685-696 

Subscription to as not indispensable to member¬ 
ship in corpoiation, 8 4:78 
Transfeis of stock, restrictions under, § 391, p. 
026, n 56 

Artificial person, corporation as, 8 1 
Aitistic corporations, dissolution on failure of pur¬ 
pose, 8 1067, n. 2 

Assent Consent, generally, post 
Assessments, 

Calls or assessments, post 

Stockholders, by-laws releasing from, 8 189, p. 
606 

Assets, 

Capital stock compared anod distinguished, 8 193, 
p 617 

Courts, custody of, 8 985 
Dissolution, effect on, 8 I'^SO, pp, 1488-1491 
Excess of liabilities as insolvency, § 1372, p, 1085 
Foieign corporations, filing statement ot as condi¬ 
tion precedent to doing business within state, 
8 1819 

Lien on, preferred stockholders, 8 230 
Misrepresentation as to value of as fraud in sub¬ 
scription for or purchase of stock, § 327, p. 
858 

Oflacers and agents, 

Authoiity to dispose of, §8 1038-1041, pp. 531- 
537 

Duties and liabilities in respect to, 8 768, pp. 
123-131 

Power to dispose of, 8 1038, p. 532 
Sale of all stock in corporation operating as sale 
of, 8 410, p 977 

Transfer of, liability of transferee, 8 HOI 
Assault and battery, liability for, 8 1273 
Criminal liability for, 8 1364, p 1078 
Assignment for benefit of ci editors, ^ 1400-1423, w- 
1119-1131 

Accepting creditors, trust in favor of, 8 1409, n 
62 


Assignment for benefit of creditors—Continued, 

Actions, 

Assignee, 8§ 1419-1422 
Right as affected by, 8 1413 
Assessment, power to make, 8 1418 
Assignee or trustee, §§ 1414-1416 
Accounting, 8 1423 
Actions by, §8 1419-1422 
Calls or assessments by, 8 1418 
Capacity of corporation as not subject to dis¬ 
pute by, 8 1112 
Eligibility, 8 1415 
Powers and duties, 88 1417, 1418 
Removal, 8 1416 
Settlement by, 8 1423 
Surehaiges, § 1423 

Attack on, pei'sons entitled to question, § 1407 
Authority of officers and agents, 88 1401-1405 
Books and records as included, 8 1412, n. 84 
Burden of proof, validity, § 1407 
Calls, power to make, 8 1418 
Claims, presentation, proof and payment of, 8 
1409 

Collateral attack, 8 1402 
Collection of ass^, duty of assignee, § 1417 
Construction, 88 1409-1413, pp. 1123-1126 
Corporation as person within meaning of irtatutes 
relating to, § 8, p. 386 

Custodian i^eceiver, discharge of, 8 1417, n. 22 
Determmation of nature of instrument, 8 1410 
Directors, 

Liability as included in, 8 1412 
Power to make, § 1402 
Discharge of corporation, 8 1409, n. 61 
Dissolution, 

Distinguished, 8 1410 
Resulting, 88 1409, 1668 

Dividends, reclamation'by assignee, § 1412, n. 83 
Effective date, 8 1411 

Estoppel, assignee as empowered to invoke, 8 1417 
Evidence, actions by assignee, 8 1422, n 58 
Foreign corporations, 

Doing business within state as result of, 8 
1838 

Law governing, 8 1803 
Preferences, 8 1894 
Formalities of making, 8 1406 
Franchise as included, 8 1412 
Fraud, effect of, 8 1408 
General manager, power to make, 8 1404 
Impeachment, stockholders, § 1402 
Informal agreement, validity of, 8 1407, n. 43 
Judgment subsequently obtained against coipora¬ 
tion, enforcement as affected by, 8 1413 
Laches, actions by assignee, § 1422 
Law governing validity, foreign corporations, 8 
1894 

Limitation of actions, assignee, 8 1422 
Manning agent, power to make, 8 1404 
Ministerial officers, authority to make, 8 1404 
Officers and agents, post 

Operation and effect, 88 1409-1413, pp. 1123-1126 
Options to pui chase, power to grant, 8 1417 
Pleading, actions by assignee, 8 1422, n. 58 
Power to make, 8 1400 / 

Assignee or trustee, 8 1417 
Preferences, foreign corporations, § 1894 
Presentation, proof and payment of claim, 8 1409 


1324 



INDEX TO COKPORATIONS 


Assignment for benefit of creditors—Continued, 
President, 

Power to make, § 1404 
Selection of assignee, § 1414 
Presumption, 

Authority to make, foreign corporations, S 
1804 

Consent of stockholders, § 1403 
Pi'ocedure, actions by assignee, § 1422 
Property passing under, § 1412 
JRatification, 

Illegal sales, § 1417 
Stockholders, § 1403 
Unauthorized assignment, § 1405 
Kecordation, § 1407 
Removal of assignee or trustee, S 1416 
Rescission of subscription contract on ground ot 
fraud as against assignee, § 326, p. 844 
Rules governing validity, §§ 1407, 1408 
Sale of property, iiower of assignee, § 1417 
Seal, 

Necessity of, § 1406 

Presumption as to authorization when exe¬ 
cuted under, § 1404 
Secietary, power to make, § 1404 
Statutory provisions, § 1400 

Insolvency, preferred debt, § 1895 
Stock and stockholders, post 
Subscriptions, imst 

Substitute trustee, appointment of, § 1417 
Surplus, provision for return to corporation as 
essential, % 1410 
Time of taking effect, § 1411 
Trust relationship, § 1409 
Validity, niles governing, §§ 1407, 1408 
Vice president, powei to make, § 1404 
Waiver oC lien on stock by consent to, § 454 
Winding up affairs, actions by assignee in name 
of corporation, § 1773 
Assignments, 

Kankruplcy or insolvency, stockholders’ liability, 
S 638 

Bond subsciiption, § 1155, p. 738 
Bonds, security following, | 1192, p 857 
Calls or assessments, power to make, § 356 
Oeitificates of stock, 

C<>mi)elling issuance of, § 265, p. 733 
Form, § 305, p 932 

Transfer of stock as requiring, § 395, pp 932- 
935 

Charters, S 33 

Choses 111 action, officers or agents, § 1039 
Contracts made by promoters, necessity of, § 122, 
p 526 

Credilois. Assignment for benefit of creditors, 
post 

Creditors’ suits, judgment or decree as subject 
to, S 1433 

Debts, directors or officers, liability on, § 886 
Directors, power to borrow money as authorizing, 
S 1059, p 681 

Dissolution, ixiwers of trustee, § 1745, p, 1514 
Dividends, owner’s rights as to, 8 469, p. 1117 
Foreign corporations, chose in action, noncompli- 
aiice with statutory provisions as aftecting 
right of assignee to maintain action on, § 
1852 

Fraud, right of action for by corporation, § 811 


Assignments—Continued, 

Interim receipts representing bonds, § 1155, p. 
740 

Labor claims, priority as affected by, § 1554 
Mortgages, post 

Power to make, § 1240, pp 932-935 
Preferences, § 1393, p. 1113, n. 29 
Seal as essential to, § 1240, p 934 
Stock and stockholders, post 
Subscriptions, post 
Underwriting agreement, § 1156 
Wages, validity of, § 1251, p. 942 
Assistant manager, authority of, § 1002 
Assistant sales manager, sale of property, authority In 
respect to, § 1056, p. 569, n. 20 
Assistant secretary, 

Knowledge acquired by, corporation as chargea¬ 
ble with, § 1079 

Lease, adoption of modified lease, § 1064, p. 563, 
n. 35 

Process, service on, § 1313, n. 37 
Assistant treasurer, checks, authority to present for 
payment, § 1060, p. 590, n. 7 
Associations, 

Distinguished, § 3 

Estoppel to deny corporate capacity, § 110, p. 509 
Incorporation of, § 143, pp 542-547 
Individuals, corporation as, § 6, pp 376-379 
Resemblances and differences, §§ 9-13 
Torts, incorporation as affecting liability, § 143, 
p 546 

Assumed name, § 166 
Actions in, § 1292 
Contracting under, § 1136 

Judgment against corporation in, validity, § 1341, 
p 1068, n 76 

Nonresidents, doing business under, § 174 
Assumpsit, 

Damages recoverable in action of, fraud in sub¬ 
scription of stock, § 326, p 83S, n. 31 
Dividends, leeovery in action of, § 472, p 1139 
Implied contracts, recovery in action of, § 1128 
Invalid or iiregular issue of stock, lecoveiy m, § 
251 

Secret profits of promoters recoverable in action 
of, § 160, p 556 

Subscriptions, action in to recover amount due 
on, § 374 

Transfer of stock, recovery in action of for re¬ 
fusal to liansfer on books, § 438, p. 1056 
Assumption of debts or obligations, §§ 1235, 1236 
Enforcement of liability, § 1236 
Payment *for stock by, § 243 
Purchaser of stock, effect of, § 410, p 980 
Transferee of property, liability in lespeet to, § 
1380 

Assurance, corporate name using word, § 167, p 564 
Attachment, §§ 1348-1354, pp 1066-1070; $ 1030, pp. 
183-190 

Affidavit, § 1351 
Bond, § 1352 

Foieign corporations, §§ 1858, 1930, p. 190 
Corporation as pers6n within meaning of stat¬ 
utes relating to, § 8, p. 386 
Creditors’ suits, § 1443 
Description of parties, affidavit, § 1351 
Directors, enforcement of liability by, § 860 
Dissolution, post 
Foreign corporations, post 


1325 



mDEX. TO OORPOBATIOKS 


4ttaclimetit--ContinTied, 

Grounds, § 1349 

Affidavit as required to show, § 1351 
Lien acquired by, § 1364 

Receivership, effect on, § 1498 
Nonresidents, foreign corporations of, § 1930, p. 
183 

Officers and agents, enforcement ot liability by, § 
860 

Pledge of stock, 

Effective against, § 422, p, 1009 
Waiver of lien by, § 424, p. 1014 
Preference obtained by, § 1395 
Priorities, dissolution proceedings, § 1765 
Process, foreign corporations, § 1930, § 189 
Property subject to, § 5, p 371; § 1360 
Foreign corporations, § 1930, p. 185 
Service of process, § 1353 
Stockholders, § 483, n 60 

Stockholders’ liability, enforcement by, § 676, pp. 
1416-1419 

Transfers of stock, § 434, p. 1046 
Prevented by, § 435, p 1050 
Unpaid subscriptions, enforcement of liability 
for, § 676, p. 1416 
Attestation, 

Conveyances, necessity, § 1100, p. 665 
Mortgages, § 1179 
Transfer of stock, § 395, p. 933 
Attorney general. 

Creditors* suits, party to, § 1698 
Directors, action by for benefit of state, § 835 
Discretion, dissolution proceeding, § 1699 
Dissolution, 

Application for leave to proceed, § 1700 
, Duty to proceed for, § 1699 

Information for enforcement of, § 1695 
Party to state proceeding for, § 1698 
R^eiver in proceeding by, § 1748 
Ex parte application for forfeiture of charter, § 
1700 

Forfeiture of charter, application for leave to 
proceed, $ 1700 

Issuance of stock for less than par, remedy by 
suit in name of to prevent, § 245, p. 696 
Public service companies, proceedings to have se¬ 
curities invalidated, § 1147, p. 727 
Receivers, appointment In dissolution proceeding, 
§ 1748 

Voluntary dissolution, intervention by, § 1688? n. 
28 

Attorney in fact. Prmcipal and ageqt, gei»rally, 
post 

Attorneys, 

Assignment for benefit of creditors, eligibility as 
as^gnee, § 1415 
Attachment, 

Affidavit for, § 1351 
Issued through, § 1348 

Directors or officers, personal liability for com- 
pen^tion of, § 839 
Employment, 

Authority of officers or directors, § 768, p. 
130 

Carry on practice of law for corporation, 
power of, § 956, p. 404 

Bi^ts as to without engaging in unlawful 
practice of law, t 956, p. 406 


Attorneys—Continued, 

Foreclosure proceedings, allowance for fees, § 
1212 

Foreign corporations, representation by, in action 
against, § 1951 

Inspection of books and records, stockholders as¬ 
sisted by, § 508 

Litigation, power to conduct, § 1064, p. 603 
Officers and agents, employment of, § 1051 
Paid-up stock as compensation for past services, 
validity of resolution, § 804, p. 199 
Pleadmgs, 

Signature to, § 1336, p. 1042 
Verification by, § 1336, p. 1045 
Priorities, claims for services, § 1665 
Ratification of bond by officers by, § 1016, p. 490 
Receivership, 

Authority as affected by, f 1494 
Eligibility to act as receiver, § 1487 
Representation by, actions by or against corpora¬ 
tion, § 1323 

Service of process on, foreign coriiorations, § 
1941, n. 67 

Stockholders* liability in respect to claims for 
services, § 666 

Transfers of stock, compelling transfer on books 
by, § 436. p. 1052 
Attorney’s fees, 

Claims against corporation, recovery of, { 1538 
Creditors* suits, § 1444 

Directors, stockholders* actions against, § 833, p. 
257 

Dissolution, post 

Fraudulent conveyances, actions to set aside, § 
1425 

Officers and agents, stockholders’ actions against. 

§ 833, p. 257 
Receivers, post 

Reorganization, allowance for, § 1583, p. 1329, n. 
85 

Stock and stockholders, post 
Voluntary dissolution, reimbursement for, § 1691 
Attributes, § 3 

Authenticity, seal, presumption as to, § 175 
Conveyances, 

Execution of instrument, S 1100, p. 661 
Presumptions as to, § 1100, p 662 
Recitals of, § 1099 
Mortgages, manner of, § 1174, p. 801 
Officers and agents, post 

Authorized business, indemnity or guaranty con¬ 
tracts in furtherance of, § 1232, pp 921-927 
Auxiliary receiver. Foreign corporations, post 
Avoidance, 

Forfeiture of charter, § 1674 
Loss, purchase of stock m other corporations for 
puipose of, § 951, p. 395 
Mortgages, directora or officers* g 801 
Bad faith, 

Judicial Interference with management in case 
of, § 984 

Majority stockholders, effect of, § 496, p. 1172 
Pledge of stock in, § 427, p. 1022 
Bad x>olicy, receivership, appomtment of receiver on 
ground of, § 1463 
Bailment, 

Pledgee of stock as bailee, $ 426, p. 1018, m 77 
Power to enter into contract of, g 1252 


1326 



INDEX TO CORPORATIONS 


Bailment—Continued, 

Seller of stock, refusal to accept tendered stock 
creating relationship, § 409, p. 975 
Bankruptcy, 

Assessments in, binding effect as respects stock¬ 
holders’ liability, § 674, p 1408 
Contracts between officers and corporation as af¬ 
fected by, § 781, p. 156 ' 

Demand on trustee as condition to stockholders 
suing or defending on behalf of corporation, 

§ 564, p 1282 
Directors, 

Disqualification as resulting, § 737 
Vacation of office by, § 735 
Dissolution on ground of, §§ 1658, 1670 

Stockholders* liability as affected by, § 662 
Insolvency statute as bankrupt in character, § 
1376 

Purchase of corporate property by directors or 
stoclcholders in case of, § 775, p 139, n. 68 
Purchase of securities m case of as ultra vires, § 
1088, p 632, n 83 

Release of director by trustee in, effect of, § 909, 
n. 97 

Reorganization as affected by statute relating to, 

§ 1385, p. 1337, n 51 

Reports, liability of director or ofiScer for failure 
to file as affected by, § 895, p. 324 
Representation of claimants in as illegal prac¬ 
tice of law, § 056, p. 409 

Rescission of subscription contract on ground of 
fraud as against trustee in, § 326, p. 844 
Schedules, evidence in action to enforce direc- 
toi-s’ or oflacers’ statutory liability, § 922, p. 
360 

Stockholders* liability, 

Assignees in, § 638 

Exhaustion of remedy against corporation as 
essential to enforcement in case of, § 
670, p. 1394 

Voting ’'ightfl at stockholders’ meeting as affect¬ 
ed by assignment in, | 548, p. 1240, n. 54 
Banks and banking, 

Corporate existence, doing business as proof of, 
§ 76, p. 467 

Corporate name using terms, § 167, p. 564 
Organization under general laws, § 41 
Barter, franchise as subject to, § 69, n 49 
Bearei, 

Bonds payable to, 

Negotiability, § 1148 
Pledge, § 1160, p 747 

Coupons payable to, legal effect of, § 1170, p 788 
Belief, statements of as fraud m inducing subscrip¬ 
tion for or purchase of stock, § 327, p. 853 
Beneficial certificates, bonded indebtedness, status as 
within pro vision requuing consent of stockhold¬ 
ers before Increasing indebtedness, § 1147, p 726, 
n. 35 

Beneficial owner, stockholders’ liability, defendant in 
action to enforce, § 684, p. 1448 
Benefit associations, estoppel of member to question 
organization, § 109, p. 509 
Benefits, 

Acceptance and retention of, ratification of acts 
or contracts of oflacers and agents by, § 1020, 
pp. 500-506 
Contracts, 

Acceptance of as ratification, § 1141 


Benefits—Continued, 

Contracts—Continued, 

Promoters, acceptance as adoption of con¬ 
tract, § 122, p. 526 
Validity as dependent on, § 1122 
Estoppel to deny corporate existence by one re¬ 
ceiving, § 111, p. 615, n. 75 
Implied powers as not arising from, § 945, p. 
374 

Mortgages, power to mortgage as limited by, § 
1108, p 678 

Promoter’s services, retention of as creating li¬ 
ability for compensation, § 145 
Ultra vires transactions, estoppel arising, § 977, 
p 437 

Benevolent orders, organization under general laws, 

§ 41 
Bequest, 

Foreign corporations, power to take, 8 1876 
Property acquired by, unauthorized purpose, 8 
1088, p 632 

Stock acquired by, validity as purchase of own 
stock, 8 950, p. 389 

Bids, foreign corporations, offer of as doing business 
within state, 8 1832 

Bill, 

Directors, actions against by stockholders, 8 831, 
p. 239 

Invalid or irregular issue of stock, actions for 
cancellation or injunction, § 252 
Officers and agents, actions against by stock¬ 
holders, 8 831, p. 239 

Stockholders, suing or defending on behalf of 
corporation, 8 573, pp. 1295-1298 
Bill of particulars, 

Corporation, actions by or against, § 1334, p. 1037 
Directors, actions against by stockholders, 8 831, 
p. 242 

Oflacers and agents, actions against by stockhold¬ 
ers, 8 831, p. 242 

Stockholders’ liability, actions to enforce, 8 692 
Bill of sale, 

Preference resulting from, 8 1393, p. 1113, n. 29 
Transfer of property as requiring, 8 1240, p. 933 
Billboard leaseholds, consideration as asset in deter¬ 
mining solvency, 8 1372, p. 1086, n. 69 
Bills and notes Negotiable instruments, generally, 
post 

Bills of exchange, oflacers and agents, authority to 
give note as authorizing drawing of, 8 1060, p. 
584 

Bills receivable, dividends, consideration in deter¬ 
mining assets available for, § 462, p. 1103, n. 86 
Blanks, 

Assignments, 

Stock certificates, title of bona fide pur¬ 
chaser, 8 266 

Transfer of stock, § 392, p. 928; § 395, p. 
933 

Bonds, effect of, 8 1150 

Coupons, maturity determined in case of, 8 1170, 
p. 790 

Indorsements, 

Oflaceis and agents, authority in respect to, 8 
1227 

Pledge of stock as resulting from, 8 427, p. 
1021 

Proxies, filling in, 8 550, p. 1251 
Subscription contracts, effect of, § 294, p, 783 
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Blue Sky Law, 

Crmunal liability for violation of, § 1364, p 
1078 

OflScer violating, criminal liability, § 931, p. 364, 
n 21 

Body execution, application of statutory provisions 
for, § 1345 

Bona fide holders or purchasers, 

Bonds, 

Defenses against, § 1163, p 763 
Lien, § 1190, p 828 

Cancellation of stock, restoration of considera¬ 
tion, § 240 

Corporation purchasing property from promoters, 
§ 127 

Coupons, rights of, § 1170, p. 789 
Dissolution, claims as enforceable against, § 1763 
Fictitious or fraudulent certificates of stock, li¬ 
ability enfoiceable by, § 254, p. 713 
Fraudulent sale of Invalid or irregularly issued 
stock to, liability of vendor, § 256 
Invalid or irregularly issued stock, vendor’s li¬ 
ability to, § 256 

Judicial sales, title acquired, § 416 
Lien on stock, by-laws providing for, § 448 
Mortgages, defenses available against, § 1194 
Negotiable bonds, protection of, § 1162, pp. 752- 
757 

Nonnegotiable Interim certificates, title acquiied, 
§ 1155, p. 740 

Overissued stock, laches as barring right to re¬ 
bel, § 257, p, 720 

Pledgee of stock as, § 427, pp. 1020-1024 
Stock fraudulently issued, rights of, § 207 
Transfers of stock, § 436, p. 1052; § 444, pp. 
1077-1083 

Bona fide stockholders, voting at stockholders’ meet¬ 
ing as limited to, § 648, p. 1246 

Bona fides. Good faiih, generally, post 

Bondholders’ committee. 

Action, f 1192, p. 862 

Construction of agreements, % 1192, p. 861 
Delegation of power to, § 1192, p 802 
Depositary agreement, duties of trustee under, § 
1191, p 840 

Income collected under agreement with, garnish¬ 
ment of, § 1190, p 838, n 64 
Modification agreement, § 1192, p, 863 
Poweis and duties of, § 1192, p. 861 
' Reorganization agreement, § 1192, p 863 
Sale of pioperty acquired on foreclosure, § 1192, 

p 801 

Bonds and bondholders. 

Acceleration of maturity, § 1168, p, 774 
Actions by bondholdeis, § 1163, pp. 757-707 
Actions to enforce, trustees under mortgage, § 
1191, p 853 

Agreements to issue, § 1156, pp 737-740 
Amendment of charter authorizing increase as 
not requiring unanimous consent, § 81, p. 479 
Amount of recovery, § 1163, p. 766 
Antecedent debts^ issuance in payment of, § 1149, 
p 731 

Assignment, security following, § 1192, p 857 
Attachment, § 1352 

Foreign corporations, § 1930, p. 190 
Authonzation of issue. § 1150 
Avoidance of sale, } 1161 


Bonds and bondholders—Continued, 

Blanks, effect of, § 1150 

Bona fide holders, protection of, § 1162, pp. 752- 
767 

Bondholders* committees, ante 
Bonus, issuance as, § 1149, p 732 
Cancellation, § 1168, p. 778 
Capacity to acquire, § 1068, p. 628 
Certification, § 1154 

Liability of trustee in respect to, § 1191, p 
851 

Changing security, rights In respect to, § 1192, p. 
857 

Collateral security, pledge as, § 1160, p. 746 
Compromise and settlement, majority, § 1192, p. 
860 

Conditions, 

Implied assent, § 1161 
Issuance on, § 1160 
Negotiability as affected by, § 1148 
Conflict of laws, 

Medium of payment, § 1168, p 777 
Negotiability, § 1148 
Rights of holders, § 1161 
Consideration, § 1149, pp 729-733 
Consolidation, liability as affected by, § 1630, p. 
1395 

Constitutional provisions. 

Consideration, § 1349, p 730 
Power to issue, § 1147, p. 724 
Construction, §§ 1151-1153 

Continuance of investment, bondholders’ right to, 
§ 1168, p 780 

Contracts for purchase or sale, § 1158 
Conversion, 

Assets, officers’ liability to, § 849, p. 280 
Issue, § 1166 

Pi eferred stock into, § 279 
Countersignature, omission at time of deliveiy, § 
1150 

Coupons, § 1170, p 787 

Blanks, maturity in case of, § 1170, p 790 
Construction together, § 1161 
Defined, $ 1146 

Demand lor payment, necessity, § 1170, p 791 
Discharge, § 1170, p 791 
Judgment in action on, enforcement, § 1170, 
p. 797 

Matunty, f 1170, p. 790 
Medium of payment, § 1170, p. 792 
Mortgages, security^ for, § 1189 
Negotiability, § 1170, p 788 
Payment, § 1170, p. 791 
Pledge of bonds as including, § 1360, p 747 
Presentment, liability as dependent on, S 
1170, p. 791 

Priorities, § 1190, p. 829 
Purchase of, deteimination, § 1170, p 793 
Registiation, provision tor, § 1154 
Remedies of bolder, § 1170, p. 794 
Cl editors, impeachment ot validity, § 1150 
Creditor’ suits. 

Lien of, § 1435 
Pai»ties to, § 1430, p 1143 
Unissued bonds as subject to, § 1432 
Crosfci-bill, creditois’ suits, § 1440 
Defenses, actions on, § 1163, p. 762 
Defined, § 1146 
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Bonds and bondholders—Continued, 

Delivery, 

Binding efTeet, § 1167 

Acceptance of subscription by, § 1155, p. 
738 

Transfer by, § 1159 

Demand, liability as dependent on, § 1168, p. 779 
Depositary under bondholdeis’ agreement, liabil¬ 
ity of trustee in respect to, § 1191, p. 853 
Description, filing with Secretary of State, § 1160 
Directois, post 

Discount during insolvency, validity of, § 1379, p. 
1093 

Dissolution, costs of proceeding as obligation of, 

§ 1726 

Dividends, payment in, § 466, p 1110 

Due course holder, burden of proof as to, § 1206, 

p. 881 

Duplicate bonds, trustee, issuance, § 1191, p 843 
Embezzlement, trustee’s liability in respect to. § 
1191, p. 850, n. 77 

Equity of redemption, assignment of, § 1160, p. 
747 

Estoppel, 

Denial of delivery, § 1157 
Obligor in bond payable to corporation to 
question corpoiate existence, § 109, p. 
508 

Evidence, actions to recover on, § 1163, p 765 
Exchange lor stock, § 1167, pp 770-773 
Exchange of issue, § 1166 

Extension of time payment, agreement by major¬ 
ity of bondholders, § 1168, p. 774 
Face value, 

Bona fide holder as entitled to recover, § 
1163, p. 766 

Damages tor breach of subscription measur¬ 
ed by, § 1155, p. 739 

Measure of damage for refusal to deliver un¬ 
der coutiact of purchase, § 1158 
Fictitious consideration, § 1149, pp. 730, 732 
Foreclosure, 

Demand for, § 1196 
Intel vention by, § 1204 , 

Purchase of pioperty for, § 1210, p 891 
Right of action, § 1202 
Right ol bondholders, § 1163, p, 768 
Foreign corporations, t)OSt 
Form, § 1150 
Fraud, post 

Fraudulent conveyances, attack by, § 1382, n. 99 

(iiuaraiity ol, power m respect to, § 1232, p 922 

Holder, bonds payable to, negotiability, § 1148 

Implied i)Ower to issue, § 1147, p. 723 

ImpliCMl ixiwer to take, § 1237 

IiK'ompleto bonds, § 1150 

Iiidoisemont and delivery, transiei by, § 1159 

Informalities, elfcct, § 1150 

Injunction against, § 144<) 

Vacation on lailuro to give, § 1451 
Interest, § 1147, p 725, § 1170, pp 786-796 

Acceleration of maturity by default in pay¬ 
ment of, § 1168, P 775 

Conversion into stock as JifiFectiiig light, § 
1167, p 772 

Default in payment, certification after, § 1154 
Mortgage as security for, § 1189 
Nonpayment of installment as aifecting nego¬ 
tiability, § 1148 

20C.J.fc3.--«4 


Bonds and bondholders—Continued, 

Interest—Continued, 

Pledge of as including, § 1160, p. 747 
Postponement of claim for, § 1152 
Priority in respect to, S p. 829 
Recoveiy of in action against corporation, § 
1163, p, 757 

Interim leceipts, construction of, | 1155, p. 740 
Intervention, receiveiship proceedings, 8 1477, p, 
1185 

Issuance, § 1157 

Joint subscriptions, § 1155, p 738 
Judgment, enfoi cement of, § 1163, p. 767 
Lien, § 1152; § 1190, p. 827 
Limitation of bonded indebtedness, power to is¬ 
sue as affected by, § 1147, p. 724 
List of names and addresses, rights in respect to, 
§ 1192, p. 858 
liOst bonds, § 1164 

Lot, redemption determined by, § 1169, p. 785 
Majority. Majority bondholders, post 
Maturity, § 1168, p. 773 

Interest after, § 1170, p. 786 
Payment before, § 11^, p. 779 
Medium of payment, § 1168, p 776 
Meiger, liability as affected by, § 1630, p 1395 
Method of payment, § 1168, p. 776 
Misapplication of moneys received for, validity as 
affected by, § 1149, p 730 
Moitgages, 

Acceleration of maturity by reference to, § 
1168, p. 775 

Construction in connection with, § 1161 
Incorporation in contract as part of bond, 8 
1151 

Issuance under first mortgage after making 
of second mortgage, § 1147, p 724 
Operation as, § 1152 

Referring to, purchasers as charged with no¬ 
tice of, 8 1162, p. 755 
Secuied by, negotiability, § 1148 
Security for, 8 118& 

Validity of bonds as essential, 8 HH 
Sinking fund requirements, 8 1169, p. 782 
Trustee, issuance and ceitification, 8 1101, p. 
842 

Name, injunction against wrongful use of, 8 173, 
p. 580 

Negotiability, 8 1148 

Notice, notice to trustee as notice to, 8 1162, p. 
756 

Numbers, significance of, 8 1151 
Ofllc^rs and agents, 8 731 

Authority to execute on behalf of corpora¬ 
tion, 8 1062, 'PP 592-598 
Duties and liabilities In respect to, 88 837, 
890 

Rights, 8 800 
Operation, 88 1151-1153 
Option, 

Contract to purchase, § 1155, p 738 
Conversion into stock, § 1167, p. 771 
Redemption, § 1160 
Par value, 

Foreclosure decree for, § 1208 
Issuance below, § 1149, p. 732 
Parties to actions, § 1192, p. 858 
Recovery on, § 1163, p. 763 
Payment for stock by, § 242, p. 079 


1329 



INDEX TO CORPORATIONS 


Bonds and bondholders—Continued, 

Payment of, § 1168, p 776 

Perpetual loan, validity of provisions for, § 1150 
Place of issuance, § 1157 
Pleadings in actions. 

Bondholders, § 1192, p 858 
Recovery on, § 1163, p 763 
Pledge, § 1168, p 778 

Disposition of proceeds of foreclosure sale as 
affected by, § 1211, p. 895 
Nonnegotiable bond, estoppel to question of¬ 
ficer’s pledge of, § 1162, p. 753 
Pledgee of bonds as bondholder, § 1160, p 747 
Power in respect to, § 1160, pp. 744-749 
Realizing on securities, § 1160, p 748 
Rights of parties, § 1160, p. 747 
Security for loan, waiver of foreclosure by 
directors, § 1062, p. 595 

Pledgee under bond secured by mortgage, right to 
foreclosure, § 1160, p. 748 
Power to issue, § 1147, pp 723-727 
Presentment, liability as dependent on, § 1168, 
p 779 

Piesident, authority to issue, § 1062, p 595 
Priorities, § 1152; § 1169, p. 785; § 1190, p. 827; 
§ 1563 

Subsciiption rights, § 1155, p. 740 
Proceeds, limitation as to use, § 1161 
Promissory notes distinguished, § 1146 
Property covered, rights of bondholdeis in, § 1161 
Prospectus, consideration in construction of, § 
1151 

Public utility commission, authorization by as es¬ 
sential, § 1147, p. 726 
Reacquirement by corporation, § 1165 
Payment as resulting, § 1168* p 778 
Receivers, post 

Recitals in, admission of corporate existence by, 
S 76, p 463, n 14 
Redemption, § 1166 

Assignment of equity of, § 1160, p. 747 
Call for, § 1168, p. 780 
Effect, § 1166 

Provision for as affecting negotiability, § 
1148 

Sinking fund, § 1168, p. 784 
Refunding bonds, issuance, § 1166 
Registered bonds, § 1154 
Defined, § 1146 
Negotiability, § 1148 
Payment, § 1168, p. 774 
Theft, liability of corporation to true owner, 
§ 1164 

Transfer, § 1159 

Registered coupon bond, defined, § 1146 
Reissue, § 1165 

Remedies, §§ 1161-1164, pp. 749-769; § 1192, pp. 
856-863 

Pledgee, § 1160, p. 748 ' 

Rents and profits, rights in respect to, $ 1102, p. 
858 

Reorganization, 

Agreement in respect to, § 1584 
Rights as affected by, § 1587 
Representation by trustee, § 1191, p. 841; $ 1192, 
p. 858 

Repurchasing contract, § 1158 
Rescission of sale, § 1161 , 


Bonds and bondholders—Continued, 

Rights of bondholders, §§ 1161-1164, pp 749-769; 
§ 1192, pp 856-863 

Scrip, interest payable in, § 1170, p 787 
Scrip dividends, issuance to pay, § 1149, p. 731 
Seal, post 

Sinking funds, post 
Situs, § 1151 
Statutory provisions. 

Consideration, § 1149, p. 730 
Exchange for stock, § 1167, p. 770 
Maturity, § 1168, p 775, n 38 
Power to issue, § 1147, p. 724 
’ Registration, § 1154 
Stock and stockholders, post 
Stolen bonds, § 1164 
Subscriptions, § 1155, pp 737-740 
' Assignment and pledge, § 1155, p. 738 
Construction, § 1155, p. 738 
Damages for breach, § 1165, p. 739 
Paid by, actions on to enforce, § 309, p. 801 
Priority of rights, § 1155, p. 739 
Rescission, § 1155, p 739 
Stock as bonus on subscription, § 244 
Substitution of securities, arrangements for, § 
1192, p. 857 

Supervision by public commission, issuance of, § 
1147, p 726 

Surplus profits applied to, discretion of directors, 
§ 466, p, 1108 

Surrender, liability as dependent on, § 1168, p. 
779 

Terms, § 1150 

Implied assent to, § 1161 
Mortgage securing, construction, § 1187 
Time, 

Absence of contract for sale, § 1158 
Conversion into stock, § 1167, p 772 
Priorities as dependent on time of issuance, S 
1190, p. 828 
Transfer, § 1159 

Trial, actions to recover on, § 1163, p. 765 
Trust indenture, construction in connection with, 
§ 1161 
Trustee, 

Representation of bondholders, § X192, p. 858 
Rights and liabilities, § 1191, pp. 838-856 
Ultra vires, defense, § 1163, p. 763 
Underwritmg agreement, § 1156 
Validity, § 1150 

' Voting at stockholders’ meeting, § 548, p. 1244 
Waiver, 

Default in payment, § 1168, p. 773 
Issuance of on interim certificate, § 1155, p- 
740 

Restriction in deed for benefit of, g 1192, p. 
856 

Waste, 

Protection against, § 1192, p. 856 
Validity as affected by, g 1149, p. 730 

Bonus, 

Bonds issued as, 

Stockholders, 

Bona fide holder, g 1162, p. 753 
Creditor relationship, g 1161 
Priority, g 1190, p 837 
^ Validity, g 1149, p. 732 

Capital stock, issuance of shares without nomi¬ 
nal or par value, g 198 
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Boims—Continued, 

Contracts, officers and directors, validity of, § 
804, p. 196, n. 94 
Increase of stock, § 270 
Promoters, § 153 

Accounting for, § 149 

Sales manager, authoiity to bind corporation to 
pay, § 1048, p. 553, n 17 
Stock, § 244; § 246, p. 686 

Consent or acquiescence of stockholders, § 
245, p 091 
Defined, % 215 

Discrimination in distribution of, § 466, p. 
1113, n. 80 

Estoppel to deny validity, § 340 
Foreign corporations, law governing validity, 
8 1802 

Stockholders’ liability, § 587 

Actions to enforce, § 679, p. 1422 
Creditors as entitled to enforce, § 621 
Subscriptions, exaction of as condition of exer¬ 
cise of light, 8 201, p 632 

Book value, contract for sale of stock at, construc- 
Voii of, § 403, n, 7 
Bookkeepers, 

Contracts, x>ower to enter into, § 1043, p. 639 
President, authority to employ, § 1048, p. 651 
Priorities, claims for services, § 1553 
Books and papers. 

Acceptance of amendment to charter shown by, 
§ 81, p. 480 

Access of public to, § 088 

Assignment for benefit of creditors including, § 
1412, n. 85 

Bonds, registration of, § 1154 
Charter provisions respecting keeping within 
state, § 178 

Contracts, necessity of making records, | 1134 
Destruction of, directors’ or oflOlcers’ liability for, 
§ 845 

Directors, post 

Dissolution, effect on, § 1728, n. 97 
Dividends, showing in respect to, § 465 
Entry of stock on, certificates of stock as unes¬ 
sential in case of, § 259 

Evidence, actions for amount due on subscrip¬ 
tion. § 386, p. 015 
Foreign corporations, post 

Imputation of knowledge of to directors, § 762 
Inspection of books and i*ecords, post 
Managing ofTiccrs, duly of keeping, 8 '779 
Memorandum on records, contract as modified by, 
8 1134, n, 37 

Notice, stockholders as chargeable with, 8 
p. 013 

Office made depository of, venue as fixed by, 8 
1297 

Officers and agents, 

Admissibility to prove authoiity, § 1031 
Duties and liabilities in respect to, 8§ 779, 
780 

Statutory liabilftjr, admissibility m action to 
enforce, 8 922, p. 359 
Ownership, 8 191f P- 611 

Prospective purchase of stock as required to ex¬ 
amine to discover misrepresents tions, 8 327, 
p. 864, n, 84 

Receiver, right to possession of, 8 1506, p. 1230, 
n. 98 


Books and papers—Continued, 

Registered bonds, transfer on books, 8 1159 
Stockholders, 

Inspection, § 7, p. 380 
Status as shown by, § 476 
Subscriptions, entry in, § 294, p 780 
Transfer of stock on, §§ 434-440, pp. 1042-1073 
Estoppel as result of failure to have trans¬ 
fer entered, 8 397 
Judicial sales, § 416 
Ownership of stock transferred, § 401 
Pledge as requiring, 8§ 421, 422, pp. 1008- 
1011 

Rescission of contract for sale of stock be¬ 
cause of refusal, 8 408, p. 962 
Sufficiency, 8 394, n. 12 
Title as passing by, 8 441 
Borrowing money. 

Accommodation paper, power to issue as im¬ 
plied from power to borrow, § 1228 
Charter, 

Amendment in respect to as not requiring 
unanimous consent, 8 81, p. 480 
Limitation on power, § 1050, p. 583 
Directors, 8 799, p. 184; § 1059, p. 580 
Dividends as not declarable out of, § 462, p. 1102 
Foreign corporations, doing business within 
state, 8§ 1838, 1920 
Formal sanction, necessity of, 8 1144 
General manager, 8 1059, p. 5^ 

Implied power, 8 1144 
Interest, power to provide for, 8 1144 
Liability of corporation, 8 1144 
Limitation to cases of necessity, 8 1144 
Managing agent, 8 1059, p. 582 
Misapplication of funds, liability of lender in re¬ 
spect to, 8 1144 

Mortgages, implied power to mortgage for pur¬ 
pose of, § 1106 

Officers and agents, §§ 771, 799, p. 184; 8 1059, 
pp. 579-583 

Preferred stock, issuance for purpose of, 8 222, 
p. 653 

President, § 1059, p: 581 

Prohibitions and restrictions, § 1144 

Receiver, authority in respect to, 8 1494, n, 61; 

§ 1506, p. 1220 
Secretary, § 3059, p. 582 
Treasurer, 8 1059, p. 582 

Authority, jury question as to, § 1034, p. 626, 
n. 27 

Trustees, 8 1059, p. 680 
Branch manager. 

Contracts, power to enter into, § 1043, p. 644, 
n. 32 

Representation of corporation by* § 1002 
Bribery of officers and agents, 

Accounting for, 8 788 
Evidence as to, 8 832, p. 246 
Brokers, 

Acting as in buying and selling stock of other 
corporations, § 951, p 305 
Certificate of stock, purchase and tender of as 
essential to completion of contract to pur¬ 
chase stock, 8 239 

Employment, authority of president, 8 1048, p. 
549, n 83 

Foreign corporations, doing business within state 
as result of cai-rylng on, $ 1829 
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Majority stockholders, authoiity to employ, § 
768, p. 130, n 47 

Stock purchased through, delivery to brokeis as 
sufficient, § 409, p 974, u 31 
Building loan mortgages, priorities, agreement in re¬ 
spect to, § 1190, p 830 
Buildings, 

Business requiring, power to purchase and hold 
in case of, § 1088, p 632 

Corporation formed for pui*pose of erecting, 
mortgages, § 1104 

Purchase or erection of, § 1088, p 628, n 40 
Bulk sales, 

Pieferences, avoidance under statute, § 1428 
Receivership proceedings, § 1624, p 1264 
Burden of proof, 

Acceptance of charter, § 38 

Actions by and against corporation, generally, § 
1338, p. 1050 

Assignment for benefit of creditors, validity, § 
1407 

Authority, officers and agents, § 1027, p 510 
By-laws, validity, § 189, p 608 
Certificates of stock, issuance of, § 264, n 19 
Change of venue, actions by or agamst corpo¬ 
ration, § 1301 
Claims, 

Dissolution proceeding, § 1766, p. 1560 
Reeeiveiship pioceeding, § 1539 
Compensation, actions by officei*s or directors, § 
810, p. 210 

Consolidated corporations, actions by or against, 
§ 1635 

Contracts between officers and corporation, valid¬ 
ity of, § 783, p 158 
Corporate existence, § 75, p. 459 
Creditor’ suits, § 1441 
Directors, post 
Dissolution, post 

Elections, proceedings to determine validity, § 
725, p 69 

Estoppel, authority of officers or agents, § 1027, 
p. 511 

Exemplary damages, liability for, § 1286, p. 966, 
n. 69 

Foreclosure proceeding, § 1206, p. 881 
Foreign corporation, actions by or against, § 
1912, p. 142; § 1954 

Fraud, resassion of subscription for or purchase 
of stock, § 327, p. 850, n. 11 
Fraudulent conveyances, actions to set aside, S 
1425 

Good faith, preferences to directors or officers, § 
1391, p 1109 

Inspection of books and records, stockholders’ 
action to compel, § 510 
Insolvency, § 1374 
Invalidity of stock, § 256 

Actions for cancellation or injunction, § 252 
Merged corporations, actions by or against, § 
1635 
Penalties, 

Proceedings to enforce statutory liability 
for, § 992 

Stockholders* proceeding to recover against 
officers, § 83B 
Pledge of stock, § 418 

Foreclosure action, § 431, p. 1030 


Burden of pi oof—Continued, 

Poweis, § 958, p 414 
Priorities, § 1569 

Purchase of corporate property, directors or of 
ficois, § 775, p 139 
Ratification, 

Acts or contracts by officers or agents on be¬ 
half of corporation, § 1027, p 511 
Stockholders’ action against officeis or di¬ 
rectors, § 832, p. 245, n 45 
Receivership proceedings, § 1482 

Actions by or against receiver, § 1534 
Reliance on representations, fraud in subscrip¬ 
tion for or purchase of stock, § 327, p. 862, 
n 74 

Reorganized corporations, actions agamst, § 1600 
Repurchasing agreements, actions on, § 324 
Sales of stock, actions arising out of, § 411, p. 989 
Seal, authority to affix, § 1027, p. 512, n 49 
Secret profits of promoters, action to recover, § 
160, p. 559 

Stock and stockholders, post 
Subscriptions, actions for amount due on, § 386, 
p. 914 

Torts, liability of corporation, § 1270 
Tranters of stock, proceedmg to compel regis¬ 
tration on books, § 438, pp 1058, 1062 
Ultra vires nature of transaction, § 958, p. 413 
Valuation of property, labor or services received 
in payment of stock, § 246, p 699 
Voluntary dissolution, § 1689 
Burdens, amendment of charter imposing, acceptance 
of, § 84 
Business, 

Amendment of charter authorizing change m as 
requiring unanimous consent of stockhold¬ 
ers, § 81, p 478 

Articles, certificate or charter as required to 
state manner of conducting, § 55, p. 434 
Bonds, consideration consisting of, § 1149, p. 730 
Bon owing money necessary to carry on, § 1144 
Commencement of business, post 
Competitive business, post 

Contracts necessary to prosecution of, implied 
jiower to execute, § 1122 
Foreign corporations, 

Domicile, § 1807 

Statutory provisions, failure to comply with, 
§ 1843, p. 62 

Interference with, liability, § 1279 
Place 'of transacting, § 962 

Application, articles or certificate as re¬ 
quired to show, § 66, p. 439 
Promotion of, acquisition of property for, § 1088, 
p. 634 

Property acquired for, § 1088, p. 632 

Constitutional and statutory provisions, § 
1089, p. 641 

Venue as fixed by place or transaction of, § 1298 
Business agent, foreign corporations, service of proc¬ 
ess on, § 1941 
Business corporations, 

Capital stock, necessity of havmg, § 195 
Mortgages, power to mortgage, § 1104 
Organization under general laws, § 41 
Policy, directors’ duty to formulate and direct, § 
743, n 21 

Territorial restrictions on powers, § 178, n 85 
Ultra vires, defense as available to, § 970, p. 427 
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Business enterprises, distinguished, § 9 
Business idea, payment for stock by, § 241, p. 676 
Business manager, purchase of stock, authority in 
respect to, § 1052, p. 562 
Business situs, shares of stock, § 194, p 625 
By-laws, 

Accommodation paper, power to issue as gov- 
eiiied by, § 1228 

Actions, restrictions on right of, § 189, p. 607 
Actions upon, § 384 

Adoption of, organization as dependent on, § 63 
Allegation of power to enact, § 186 
Alteiation, § 188 

Delegation of power, § 186 
Power in respect to, § 179 
Prefeired stock, issuance puisuant to, § 222, 
p 653 

Amendment, § 188 

Delegation ol power, § 186 
Increase of capital authorized by, § 268, p 
742 

Anti-lnist laws, violation of, § 189, p. 607 
Authority of officers or agents r^resenting cor¬ 
poration, persons dealing with as required 
to take notice of derivation, § 997, p 460 
Calls or assessments, intervals between calls as 
regulated by, § 346 
Charters, post 

Common law, conflict with, § 189, p 605 
Compensation, officois, § 804, p 193 
Amount limited by, § 806, p 203 
Construction, § 183 

Inspection of books and records by stock¬ 
holders under, § 504 
Questions, § 1340, p. 1055, n 30 
Contracts, post 
Defined, § 379 
Directors, iKist 

Discipline of stockholders, § 481, p. 1163 

Discrimination, § 180, p 005 

Dissolution as affecting power to make, § 1727 

Distinction, § 170 

Dues, imposition, § 190 

Bnlorcomeiit, § 100 

Kquality in operation, necessity, § 189, p. 606 
Estoppel, contesting validity, § 189, p. 608 
Evidence, artions by or against coriwration, | 
1338, p 1051, n 0 
Executive committee, 

Exercise of flowers m accordance with, S 760 
Subslitutiou for board of directors by, % 
758 

Existence of corporation, 

Dopeiidont on enactment of, § 185 
fcShown by adoption of, § 76, p 467 
Expulsion of members under, § 481, p 1154 
Extortionate operation, § 180, p. 607 
Extraterritorial force, § 181 
Failure to enact, effect, § 185 
Failure to file copy of, de facto corporation as 
resulting, § 105 • 

Foreign corporations, construction of as interfer¬ 
ence with internal affairs, § 1882 
Forfeiture, 

Enforcement by, 5 

Stock for nonpayment under, exclusiveness 
of renfedies, § 367 
Formal requisites, § 187 


By-laws—CJontinued, 

Governing law, validity, § 189, p. 603 
Implied amendment or repeal, § 188 
Inconvenience, effect, § 181 
Informal amendment or repeal, § 188 
Ini^peetion of books and records, stockholders, § 
504 

Inspectors, election of directors in accordance 
with, § 720, p. 44 

Interlocking directorate, effect of provision per¬ 
mitting, § 789, p. 168, n, 76 
Interpretation, § 183 

Judicial interference with, § 189, p 603 
Judicial notice, § 181 
Knowledge, presumption, § 180 
Liability of members enlarged by, § 189, p. 606 
Liens on stock Liens, post 
Limitations on authority of officer or agent im¬ 
posed by, persons dealing with as chargeable 
with notice, § 997, p 461 
Majority vote, enactment, § 187 
Meeting and elections regulated by, § 189, p. 602 
Misplacing, effect, § 188, n 27 
Mode of enactment, § 187 
Modification, § 188 

Nature of corporation as affected by statements 
in, § 22, p 401, n. 28 
Necessity, § 185 

Negotiable instruments, execution in accordance 
with, § 1226, p. 910 

Nomination of directors, compliance with, § 720, 
p. 46 

Notice of lien on stock, § 460 
Officers and agents, post 
Operation and effect of, 179,181; § 189, p. 607 
Oppressive operation, § 180, p 607 
Own stock, power to pui chase as invalid, § 950, 
p 388 

Partial invalidity, § 199, p. 608 
Penalties, creation, § 189, p. 606 
Place of enactment, $ 187 
Power to enact, § 186 ♦ 

Incidental to corporate existence, § 944 
Powers, § 937 

Directors, § 742, p. 81 
Evidence, § 958, p. 415 

Preferred stock, power to issue under, § 222, p. 
653 

President, powers conferred by, § 752 
Presumptions, 

Knowledge of, § 180 
Stockholders, § 487 
Validity, § 189, p. 608 
Piomoters, latification, § 386, n 84 
Proposed charter as required to contain, § 56, p. 
436 

Proxies, voting of stock under, § 550, p 1249 
Quo wairanto, enforcement by proceeding in, §, 
190 

Quorum, necessity for enactment, § 187 
Ratification, alteration, amendment or lepeal, §.• 
188 

Reason for adoption, § 187 
Reasonableness, § 189, p 607 
Removal of officers, § 738, p. 72 

Compliance with provisions, § 738, p. 75 
Repeal of, 8 188 
Requisites, § 189, pp. 602-608 
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By-laws—Continued, 

Resolution, 

Distinguished, § 179 
Repeal by, § 188 

Restraint of trade, operation in, § 189, p. 607 
Sinking funds, redemption of bonds, § 1168, p. 
774 

Stock and stockholders, post 
Subscriptions, post 

Suspension of member, § 481, p. 1153 
Tenure of officers as governed by, § 732 
Third persons, 

Coveied by, § 181 
Enforcement, § 190 
Restraining enforcement, § 189, p. 608 
Waiver of provisions in respect to, § 182 
Time of enactment, § 187 
Trustees, post 
Validity, § 189, pp. G02-608 
Vested rights, disturbance, § 189, p. 606 
Violation, § 190 
Waiver, § 182 

Right to contest validity, § 189, p. 608 
By-products, purchase of property for puipbse of 
utilizing, capacity, § 1088, p. 635 
Galls or assessments, 

Actions to compel payment as between stockhold¬ 
ers, i 533 
Amount, § 346 

Assignment for benefit of creditors, power to 
make, § 1418 

Attachment or garnishment to subject unpaid 
subscriptions to payment of corporate debts 
as requiring, § 676, p. 1417 
Authority to make, S§ 3i62-356 
Change of plan in respect to assessments, § 486, 

p. 1161 

Conditions precedent, § 346 
Necessity of, | 350 
Notice, f 850 

Proceeding to enforce amount due on sub¬ 
scription, § 680, p. 1427 

Construction, statute providing for, § 486, p, 1161 

Contents, S 358 

Courts, power to make, 8 355 

Credit, advances made prior thereto, § 360 

De facto directors, authority to make, 8 353 

Definition, 8 341 

Delegation of power to make, 8 353 
Demand, 8 359 

Payment on, 8 360 
Directors, authority to make, 8 353 
Discontinuance of business, effect of, 8 349 
Discretion, 88 344, 353 

Intervals between calls, 8 346 
Time and amount, § 346 

Disfranchise as result of delinquency in iiayment, 
8 720, p. 43 
Distinctions, 8 341 

Enforcement, injunction against, 8 362 
Equality, 8 357 
Estopp^ 8 361 
Foreign corporations, 

Doing business within state as result of 
making, 8 1833 

Interference with internal management, 8 
1880 

Form and contents, 8 358 


Calls or assessments—Continued, 

Fraud, pleading of in action for amount due on 
subsciiption, 8 383, p. 913 
Impartiality, 8 357 

Informal call, directors* meetings, sufficiency of, 
8 747, p 00 

Injunction against enforcement, 8 362 
Installment as synonymous with call, 8 341 
Interest, 8 364 

Intervals between calls, 8 346 
Judgment levying, conclusiveness on stockholders, 
§ 674, p 1411 
Necessity, 8 344 

Condition to liability of stockholders for, 8 
350 

Newspapers, publication of notice, 8 359 
Notice, 8 359 

Liiability as affected by, 8 486, p. 1160 
Pleading of in action for amount due on sub 
scription, 8 382, p. 910 
Receiver lequired to give, 8 1510, p. 1239 
Waiver and estoppel, 8 361 
Other means of raising funds, effect, 8 347 
Outstanding assessments, effect, 8 348 
Payment, 8 360 

Rescission of stock as precluded by, 8 326, p. 
838, n 65 
Penalties, 8 364 
Persons liable, 8 351 

Pleading, actions for amount due on subscrip¬ 
tion, 8 382, p 909 

Propriety, want, or invalidity, § 383, p. 912 
Pledge of stocic, lien of pledgee, 8 424, p. 1012 
Preferred stock, liability, 8 689 
Procedure in collection, pleading in action for 
amount due on subscription, 8 382, p. 910 
Proof, notice or demand, 8 369 
Publication of notice, 8 359 
Purpose, 8 344 

Raising funds, other means as affecting right tQ> 
make, 8 347 
Ratification, 8 353 
Receiver, 

Enforcement, 8 1510, pp. 1239-1245 
Power to make, 8 356 

Recovery back of invalid assessment, 8 363 

Requisites, 8 358 

Rescission, 8 348, n. 21 

Right to make, 88 342-349, pp. 883-886 

Sale of stock, liability of purchaser, 8 410, p. 978 

Single call, 8 346 

Stockholder’s authority to make, 8 354 
Stockholder’s liability, 8 486, pp, 1169-1162 

* Conditions precedent to actions to enforce, § 
680, p 1427 

Enforcement by proceedings for call and as¬ 
sessment, 8 679, p. 1425 
Subscriptions, liability, 8 293, p. 772, 8 342 
Time for, § 346 
Notice, 8 359 

Transfer of stock as affecting liability for, 8 410, 
* p. 978, 8 442 

Uniformity, 8 357; 8 486, p. 1160 

Pleading of in actions for amount due on sub 
scription, 8 382, p. 910. 

Unpaid subscriptions, calimg In to capital stock. 
8 342 

Validity, determination, 8 342 
Verbal notice, sufficiency, 8 359 
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Calls or assessments—Continued 
Waiver. §§ 350, 361 
Time and manner of making, § 346 
Canals, quasi public character of private corporations 
operating, § 18, p. 397 
Cancellation, 

Bonds, § 1168, p. 778 

Charter, de facto corporation resulting, § 105 
Mortgages, § 1195 
Stock and stockholders, post 
Subscriptions, § 332 
Cancelled stock, 

Increase of, preemptive right of stockholders to 
subscribe to, § 201, p 631 
Stockholders’ liability on, § 634 
Capital, 

Affidavit in respect to payment, § 57 
Amendment of charter changing or diminishing 
as requiiing unanimous consent, § 81, p. 479 
Borrowing money to provide, § 1144 
Capital stock distinguished, § 193, p 616 
Changes in. 

Liability on subscription, § 298, p 790 
Statutory provisions authorizing, amendment 
of charter as result, § 82 
Defined, § 193, p 016 

Designation or limiting amount of, § 64 
Dissolution for loss or transfer, § 1668 
Distribution, preferences, § 230 
Dividends, post 
Impairment of capital. 

Contracts between stockholders to prevent, § 
491, n. 23 

Dividends resulting in, §§ 460, 461, pp, 1097- 
1100 

Increase of stock, stockholders’ liability, § 
590 

Purchase of own stock resulting in, validity, 
S 950, p 391 

Reduction of stock resulting in, § 271 
Repurchasing agreements resulting in, valid¬ 
ity, § 325, p. 827 

Stockholders’ liability, limitations in respect 
to, § 683, p 1442 

Stockholders’ rights, § 612, p. 1192 
Membership corporations, creation without, § 64 
Payment of, 

Essential to organization, §$ 63, 66 
Existence of corporation as dependent on, § 
195 

Stockholders out of, ci editors as entitled to 
reclaim, § 620 

Provision for as essential to organization, § 64 
Shares of stock distinguished, § 194, p 621 
Subscription and payment as required to be 
shown in application, articles or certificate, 
§ 56, p. 437 

Subscription of entire amount as essential to or¬ 
ganization, § 05 
Surplus as part, § 193, p. 618 
Trust fund, § 193, p. 618 
Working capital, generally, post 
^Capital stock, 

Accumulated profits as included in, § 193, p, 617 
Affidavit in respect to payment, § 57 
Amendment of charter changing or diminishing 
as requinng unanimous consent, § 81, p. 479 
Amount, S§ 64, 197 


Capital stock—Continued, 

Assets compared and distinguished, § 193, p 617 
Assignment for benefit of creditors as including, 
§ 1412, n 83 

Bonus or premium, exaction of as condition to 
exercise of right to-subscribe to, § 201, p. 
632 

Business corporations, necessity of having, § 195 
By-laws, increasing, reducing or permitting with¬ 
drawal, § 189, p 606 

Calls or assessments, validity as dependent on 
payment, § 345 

Cancellation of, partial Issue for unauthorized 
purpose, § 249 

Capital distinguished, § 193, p 615 
Certificate of payment, stockholders’ liability for 
failure to pay and file, statutory provisions, 
§ 607, p. 1334 

Certificates of stock distinguished, § 193, p. 615 
Consolidation effected by purchase, § 1622 
Current expenses paid with, § 244 
De facto corporations, failure to secure resulting 
in, § 105 

Defined, S 193, p. 614; § 194, p 619 
Designation or limiting amount, § 64 
Dissolution on failure to pay, § 1652 
Division among stockholders, liability of stock¬ 
holders, § 597 

Execution, liability to, § 1342 

Foreign coiporations, post 

Franchise as not included In, § 193, p 615 

Increase, 

Authorization for as giving stockholder right 
to demand proportionate share, § 201, p 
633 

Disposition of stock not taken by existing 
stockholders, § 203 
Payment for stock, § 236 
Waiver of right by stockholder to share in 
distnbution, § 201, p, 637 
Indebtedness exceeding, contracts authorizing, § 
1124, p. 697 

Injunction against distribution as dividend, § 
474 

Issuance, corporate existence as dependent on, § 
195 

Liability of corporation, § 193, p 618 
Membership corportions, creation without, § 64 
Minimum, stockholders’ liability prior to sub¬ 
scription, § 607, p. 1336 
Nominal value, § 198 
Notes as part of, § 193, p. 615 
Notes or obligations in payment, § 242, p 679 
Number of shares, § 198 

Increase of as giving stockholder right to 
purchase proportionate part, § 201, p. 
633 

Ouster for failure to fully pay in, § 245, p. 696 

Overissue, § 209 

Par value of shares, § 198 

Payment of, 

Credit extended by promoter prior to, § 129 
Essential to organization, §§ 63, 66 
Property, labor or services, § 241, p. 673 
Pledge of stock, generally, post 
Power to create, § 196 
Preference, § 1560 
Presumption of payment for, § 237 
Profits as included in, § 193, p. 617 
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Capital stock—Continued^ 

Property, 

Distinguished, § 193, p 617 
Ownership as limited to amount fixed as, § 
1088, p, 627 

Provision for as essential to organization, § 64 
Reduction of, reclassification, § 197 
Reports in respect to, liability of directors or of¬ 
ficers for failure to make, § 895, p 320 
Shares, 

Distinguished, § 194, p 621 
Nature, definition, etc, § 194, pp. 619-025 
Statutory piovisions authoiizmg change m, 
amendment of charter as result of, § 82 
Subscriptions, 

Application, articles or certificate, § 55, p. 
437 

Effect, § 193, p. 619 

Entire amount as essential to organization, § 
65 

Excess of authorized capital stock, § 297 
Fixing amount of as essential to validity, § 
299 

Preemptive right to stockholders, § 201, p. 
631 

Surplus as not included In, § 193, p 617 
Transfer on books, | 434, p 1042 
Trust tund, § 193, p 618 
Nature of, $ 5ft3 
Value and amount, § 193, p 616 
Carmack Amendment, foreign corporations, doing 
business within state for junsdictional pui poses, 
§ 1920, p 170 
Garners, 

Poieign corpoiatioiis, doing business within 
state, § 1920, p. 169 
Rules and legulations, adoption, § 179 
Oariying charges, stockholders’ liability in respect to, 
§ G52, n 13 

Case, transfoi*s of stock, recovery in action on for 
refusal to tiansfer on Ixwks, § 438, p. 1056 
Gash, 

Dividends, 

Defined, § 458 
Payment in, § 466, p 1109 

Right to as between life tenant and re¬ 
mainderman, § 471, p. 1124 
Stockholders’ liability, debt of coiporation, § 
596 

Stock, payment for, | 240 
Capital stock, § 66 

Cashier, 

Indorsement of commercial paper, authority as 
to, § 1060, p. 583, n. 14 
Process, service on, § 1313 

Caution, receivership, appointment of receiver, § 
1454, pp. 1157-1160 
Caveat emptoi. 

Receivership, application of doctrine to sale of 
pioperty, § 1524, p, 1268 
Transfers of stock as subject to lule of, § 388 
Certificates, 

Acknowledgment, conveyances, prima facie proof 
of compliance with statutory requirements, 
§ 1093, i) 656 

Deposit, directors or ofiScers, statutory liability 
in respect to, § 892 
Election, oflacers and agents, § 730 


Certificates—Continued, 

Filing, § 62 

I>e facto corporations, § 104, p. 498 
Incoiporation Incorporation and organization, 
post 

Indebtedness, coupons, liens as priorities, § 1190, 

p 820 

Stock. Stock and stockholders, this index 
Certified bonds, § 1154 

Liability of trustee in respect to, § 1191, p 851 
Certified checks, payment for ^ock by, § 242, p 681; 
§ 309, p 797, n 82 

Certifying back, transfers of stock, agent’s liability 
in respect to, § 439, p. 1066 

Certioraii, dissolution, review of state proceeding, § 
1706 

Cessation of business, 

Insolvency, § 1372, p. 1085 

Receivership, dissolution proceeding, § 1750, p. 
1529 

Cessation of existence, burden of proof as to, § 75, 
p 460 

Cession of territory, status of corporation as affected 
by, § 1798 
Cestui que tiust, 

Stock, right to participate in distribution of im- 
issued original or new stock, § 201, p. 635 
Stockholders’ liability, § 648 
Cham store managers, employment contracts, author-^ 
ity to enter into, § 1048, p 553, n. 19 
Chamber of Commerce, stockholders, members of, §• 
475, n. 57 

Change of name as affecting liabilities, § 171, p. 571 
Change of venue. Venue, generally, post 
Character, chaiter or articles as determining, g 22; 
p. 400 

Chantable coi*porations, 

By-laws, construction, § 183 
Loss of members, dissolution as not resulting, § 
1666, n 83 

Members, selection, § 478 
Charters, 

Abnormalities, forfeiture because of, § 1652 
Acceptance, 

Necessity, 8§ 38, 1652 

Proof of corporate existence by, § 76, p. 466* 
Alienation of property, prohibition against, § 
1095, p 653 

Amendment, §§ 61, 80-86, pp. 472-487 

Acceptance or assent to, § 81, pp 475-182 
Change of name, § 171, p 569 
Constitutional or statutoiy authority, g 80, 
p. 472; §§ 82, 83 

Cumulative feature of preferred stock affected 
by, g 229, p 662 

Debt limit increased by, J 1124, p. 700 
Delegation of powei to executive board, § 
83, n 71 
Effect, § 84 

Evidence of acceptance, § 81, p. 480. 

General laws, § 83 
Injunction against, § 85 
Majority of stockholders as required to.con¬ 
sent to, § 81, p 477 
Name abandoned by, § 166 
Operation and effect, § 84 
Powei s as affected by, § 947 
Prefened stock issued pursuant to,- g 222,, 
p. 651 
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Charters—Continued, 

Amendment—Continued, 

Reduction of stock, § 269, p. 747 , 

Release of subscribers not consenting to, § 

8^4, p 878 

Reorganization by, § 1584 
Shortening existence by as dissolution, § 

1653 

Unanimous concurrence of stockholders or 
membeis, § 81, p 477 

Amount of indebtedness, contracts, § 1124, pp. 
697-700 

Application for, §§ 52-57, pp. 432-441 
Amendment, § 61 

Approval of as essential to organization, § 59, pp 
442-445 

Assignment, § 33 

Assignments, power to make under, § 1240, p. 

932 

Borrowing money. 

General agent as limited by, § 1059, p 583 
Prohibitions and restrictions, § 1144 
By-laws, 

Conformity to, §§ 181, 189, p 604 
Distingiiishod, § 179 

Giant of specilled purpose as exclusion of 
other purpose, § 189, p 605 
Limitations in respect to, § 186 
Mode of enactment controlled by, § 187 
Not part ot charter, § 947 
Persons authoiized to adopt under, § 186 
Power to enact under, § 186 
Calls and assessments, 

I>ire(*lors’ power to make, § 353 
IiitiTvals between calls regulated, § 346 
Rtockboldors’ power to make, § 354 
Cancellation, state executive or administrative 
oflicers, § 1(S50 

Capacity, ciuahtlcation with respect to applicants 
for cUaitor, § 54 
Capital stock, 

Amount fixed by, § 193, p. 017; § 197 
Number and pur value of shares fixed by, § 

198 

Cash dividends required by, effect,' § 466, p. 1111 
Certified cojiy of, slockliolders’ liability for fail¬ 
ure to record, § (>07, p 3337 
Change of location of olhees pursuant to, § 177 
Change of name, authority under, § 171, p 569 
Character of coiporation as determined by, § 22, 
p. 491 

Coimnencement of corporate existence on grant 
of, § 77 

C'Ompensation, officers or directors, § 804, p. 194 
Conditional subs<*riptions, § 316 
Consideralion, § 71 
Consolidation, power, § 1005 
Construction, rules, 948, pp 378-384 
Contingencies, repeal on happening, § 1654, p. 

1429 

Conveyances, 

Disposal of all property, § 1102, p 669 
Express giant of power, § 1095, p. 650 
Quasi-public corporations, § 1103, p. 671 
Contracts, post 

Corjiorate existence shown by proof of, § 76, p. 

403 

Courts, power to grant, § 50 
Criminal liability, olTcct of provision on, § 1361 
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De facto corporations, 

Conelusiveness, § 103 
Existence under, § 99 
Deeds and conveyances, post 
Directors, post 

Directory provisions, powers as affected by, § 
948, p. 378 

Dissolution, reinstatement aftei, § 1741 
Dividends, 

Compliance with provisions respecting, § 465 
Preferred stock, guaranty under, § 223 
Duration of existence limited by, § 78 
Enforcement of duties and obligations imposed, 

§ 991 

Enumeration of powers as exclusion of others, § 
948, p. 382 

Exclusive grants, strict construction against, § 
948. p. 379 
Expiration, 

De facto corporation resulting, § 106 
Dissolution for purpose of stockholders’ lia¬ 
bility, § 662 

Estoppel to deny corporate existence as af¬ 
fected by, § 111, p 518 

Receivership on dissolution, 8 3.750, p 1528 
Extension, § 79 

Power to alienate property as affected by, § 
1095, p 649 
Filing, § 62 

De facto corporations as result of failure to 
comply with statutoiy provisions, § 104, 
p. 4i98 

Foreign corpoiations, post 
Forfeiture, 

Amendment as affecting right of, § 84 
Attorney General, § 1700 
Avoidance, § 1674 
Collateral attack, § 106 
Construction of statutory provisions, § 1651 
Cross-complaint after, 8 1774, p, 1564 
De facto coiporation lesulting, § 105 
Diiectors* and oflicers’ liability, 8 841 
Disbolution in accordance with, § 1649, p. 
1421 

Estoppel, 8 

Financial condition as ground for avoidance, 
§ 1675 

Illegal acts as ground, § 7, p. 381 
Liability of directors and oflacers for debts, 
8 910 

Misuser of franchise, § 1663 
Motive as affecting right, § 1065, p. 1438 
New coiporate rights as not conferred by, 8 
1681 

Nonuser of franchise as ground of, 8 1658 
Remission, § 1677 

Removal of ground as giving right to avoid, 
8 1676 

Sale of stock by minority stockholders aftr 
ei, effect of, 8 4:10, p. 978 
Scire facias, § 1696 

Shares lor nonpayment under, exclusiveness 
of lemedies, § 387 

State as authorized to waive right, 8 1678 
Ultra vires or illegal issue of stock for less 
than par or for property, etc., 8 245, p. 
696 

Usurpation of franchise or power, 8 1664 
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Charters—Continued, 

Fiwrfeiture—Continued, 

Violation as authorizing, § 1665, pp. 1437- 
1440 

Waiver, §§ 1674-1882, W). 1450-1453 
Intentipn as affecting, S 1680 
Manner effected and established, § 1679 
Withdrawal of, § 1682 
Greneral laws, 

Amendment of charter under, § 83 
Charter consisting of, § 43 
Construed in accordance with, § 948, p. 383 
Grammatical rules, construction aided by, § 948, 
p. 378 

Grant of as essential to creation, § 59, p. 444 
Guaranty, power to enter into contract of, § 1231 
Incorporation by procuring, § 51 
Increase of stock under, § 268, p. 742 
Indemnity, power to enter contract, § 1231 
Injunction, 

Compel approval or restram grant of, § 59, 
p 445 

Exercise of powers, § 1447 
Intention, construction in accordance with, § 948, 
p. 383 

Interpolation of terms, construction, § 948, p 382 
Investment in shares of other coiporations, low¬ 
ers, § 951, p 304 
Lien on stock, § 446 
Loans, prohibitions, § 1145, p. 720 
OfiBcers or employees, § 771 
Location of principal office, § 177 
Majority stockholdei s amending under provi¬ 
sions, § 81, p 478 

Materiality, amendment of charter as question 
of law, § 80, p. 475 
Mortgages, 

Consent of stockholders as required by, § 
1176, p. 805 

Limitations on power, § 1107 
Power to moitgage, § 1106 
Name of corporation created by, § 165 
Assumed name, § 166 

Negotiable instruments, power to issue, § 1224 
Officers and agents, post 

Payment for stock, compliance with provisions, 
§ 241, p. 677 

Persons entitled to make application for, | 54 
Pleading, actions by or against corporation, § 
1327, p. 1012 
Powers, § 935 

Ascertainment, § 958, p. 414 
Construction, § 947 

Directors as governed by, § 742, p. 81 
Evidence, | 958, p. 415 
Exercise in accordance with, § 960 
Expre^ prohibition or limitation, § 939 
Notice of limitation, § 942 
Buies of construction in reject to, § 948, 
pp. 378-384 
Source, § 936 

Practical construction, effect, § 948, p. 382 
Preferred stock, issuance, § 222, p. 650 
President, lowers, § 752 

Presumptions as to knowledge of provisions, 
stockholders, § 487 

Price of stock fixed by, issuance for less than, § 
245, pp. 685-696 


Charters—Continued, 

Prinmpal office fixed by for venue purxwses, § 
1297 

Proof of existence of corporation, § 76, p. 464 
Property, acquisition and holding, prohibitions 
and limitations, § 1089, pp. 637-642 
Proposed stock, express power to issue under, § 
222, p. 651 

Provisions of general law as constituting, § 43 
Proxies, voting of stock under, § 550, p. 1249 
Publication of notice of proposed charter, § 58 
Purpose of corpoiation shown by, § 47, p. 427 
Reasonable construction, § 948, p. 380 
Recordation, § 62 

Reduction of stock under, § 268, p 742 
Registration, §§ 40, 62 

Removal of officers, compliance with provisions, 
§ 738, p. 76 
Renewal, § 79 

Reorganization by amendment, § 1584 
Repeal, § 88 

De facto corporation resulting, § 106 
Dissolution as resulting, § 1654, pp. 1428- 
1431 

Estoppel to deny corporate existence, § 111, p. 
518 

Reservation of power to alter or amend, § 80, p. 
473 

Reservation of right to repeal, power as depend¬ 
ent on, § 1654, p. 1429 

Residence or domicile indicated by, § 176, p. 685 
Venue purposes, § 1296 
Revocation, § 60 

Sales, power to make, § 1240, p. 932 
Separate states granting, construction with ref¬ 
erence to object, § 948, p. 379 
Special charter, 

Creation by, §§ 37-40, pp. 416-421 
Proof of corporate existence under, § 76, p. 
463 

Stock and stockholders, post 
Strict construction in favor of public, § 948, p. 
379 

Subscriptions, post 

Suretyship, power to enter into contract of, § 
1231 

Territorial limitations of power under, § 178 
Torts in exercise of powers under, liability for, 
§ 1261 

Transfer, § 1102, p. 669 
Chattel mortgages, 

Acknowledgment, necessity of, § 1214 
Actions, foreclosure by, § 1223 
Affidavit, 

Consideration, officers or agents, § 1062, p. 
594 

Good faith, | 1218 

After acquired property, inclusion in, § 1220 
Assignment for benefit of creditors distinguished, 
§ 1410, n. 77 
Consideration, 

Affidavit of, § 1218 
Necessity, § 1214 

De facto corporations, execution, § 1214 

Directors, authorization, § 1215 

Estoppel to question validity, §§ 1214, 1216 

Execution, § 1214 

Filing, § 1219 

Foreclosure, § 1223 
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Caiattel mortgages—Continued, 

Foreign corporations, power to give and take, § 
1877 

Good faith, affidavit of, § 1218 
Lien, § 1221 

Officer executing, burden of proof as to authority, 
§ 1027, n 38 

Parties, foreclosure proceedings, § 1223 

Place of execution, validity, § 1217 

Place of recording, § 1219 

Priorities, § 1221 

Property included, § 1220 

Ratification by stockholders, § 1216 

Recordation, § 1219 

Resolution, waiver, § 1215 

Seal, necessity, § 1217 

Signature, § 1217 

Stockholders, 

Consent, § 1216 
Execution, § 1214 
Substituted property, § 1220 
Trustees, powers, § 1222 

Written consent of stockholders, necessity, § 1216 
Checks, 

Assistant treasurer, authority to present for pay¬ 
ment, § 1060, p 590, n. 7 

Estoppel of corporation to question authority of 
secretary to draw, § 1011, p. 484, n. 86 
Officers and agents, 

Indorsement, § 1060, p. 684, n 19 

Burden of showing authorization, § 1027, 
p. 512 

Jury question as to, § l(i34, p. 527, § 1035 
Payee as chaigeable with notice to ac¬ 
count, § 1005, p 475 
Payment for stock, § 242, p 679 
Payment m cash, § 66, ii, 23 
Subscriptions, payment by, § 309, p 797 
Actions to enforce, § 309, p. 801 
Chief agent, process, service on, § 1314 
Child labor, criminal liability for violation of statutes 
respecting, § 1860, n. 26 
Children. Infants, generally, post 
Chilled bidding, receivership, confirmation of sale of 
property denied on account of, § 1524, p 1266 
Chiropody, employment of licensed chiropodists to ren¬ 
der service to customers as illegal practice, § 956, 
p. 412 

Choscs in action, 

Assignment, officers and agents, § 1039 
Capacity to acquire, § 1088, p. ^8 
Certificate of stock as in nature, § 258, p 724, n. 
51 

Consolidation or merger, effect, § 1628 
Disposition of, power in respect to, § 1095, p. 651 
Execution, liability to, § 1342, p, 1061 
Foreign corporations, noncompliance with statu- 
toiy provisions affecting right to maintain ac¬ 
tion on, § 1852 
Implied power to take, § 1237 
Interim receipts representing bonds, § 1155, p. 
740 

Mortgage, 

After ac<juired property as including, § 1188, 
p. 825 

Property included, § 1188, p. 822 
Promoters, title to, § 128 
Share of stock as, § 194, p. 623 


Circulars, false representations In Inducing subscrip¬ 
tion for or purchase of stock, rescission on ground 
of. § 327, p 852 

Circulation manager, medical services for newsboys, 
authoiity to bind newspaper for, § 1060, p. 556, 
n. 35 

Circumstantial evidence. 

Foreign corporations, proof of incorporation by, 
§ 1884, n. 78 

Stockholders* liability, admissibility in action to 
enforce, § 696 

Citation, foreign coriwrations, prayer for in actions 
against, § 1939 

Citizen, corporation as, § 8, p. 3S8 
Citizenship, § 5, p 373; § 176, pp 583-586 
Alien corporations, § 1794 
Foreign corporations, § 1794 

Federal jurisdiction purposes, $ 191*^ 
Officers and agents, requirements, § 726, p. 61 
Qualification with respect to applicant for char¬ 
ter, § 54 

Civic enterprises, contributions, power, § 1253 
Civil actions. Actions generally, ante 
Civil corporations, division of lay cori>orations into, 
§ 17 

Claim agent, railroads, employment of physician to at¬ 
tend injured employee or other person, § 1060, 
p. 658 
Claims, 

Directors, post 
Dissolution, post 
Receivers, post 

Class actions, stockholders, actions against directors 
or officers, § 821, p. 224 
Classes of corporations, §§ 14r-22, pp. 392-404 
Classification, stock, §§ 215, 216 
Clean hands doctrine. 

Name, wrongful use of some or similar name, § 
173, p. 578 

Transfers of stock, equitable remedy as dependent 
on, § 438, p 1058 

Clerical defects, mortgages, validity as affected by, 
§ 1177 

Clerical services, judgment for, priority of lien, § 1190, 
p. 832 
Clerks, 

Contracts, poVer to bind corporation by, { 1043, p. 
539 

Directors* meetings, § 748 

Medical services for injured employees, authority 
to contract for, § 1050, p. 555, n. 45 
Notice to, corporation as not chargeable with, § 
1079 

Priorities, claims for services, § 1553 
Transfer of stock by, § 437 
Close corporation. 

Defined, § 14 

Dissolution, dissension among membeis, § 1672, n. 
89 

Closing tax agreement, president and general mana¬ 
ger, authority to execute, § 1043, p. 542, n. 12 
Clubs, distinguished, § 13 
Collateial, 

Note given in payment of stock secured by, § 242, 

p. 680 

Officers and agents, authority to make assign¬ 
ment of, § 1069, p 579 
Personal property taken for, 

Capacity to take, § 1088, p. 634 
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Collateral—Continued, 

Pei'sonal property taken for—Continued, 

Exception to piohihition against dealing or 
trading in particulai kinds of personal 
pioperty, § 1089, p 642 
Pledge of bonds, § 1160, p 748 
Stock and stockboldeis, this index 
Transfers as, power, § 1095, p 652 
Collateral attack, 

Ancillary receiver, appointment of, § 1890 
Assignment for benefit of creditors, § 1402 
By-laws, performance of act in violation of, f 
190 

Consolidation, § 1610 
Corporate existence, §§ 87, 94 
Be facto coiporations, foreign corporations, § 
1885 

Dissolution, §§ 1693, 1740 

Foreclosure, sale of property, § 1210, p 893 

Foreign corporations, post 

Fraudulent mcorporation, § 46 

Judgment or deciee. 

Actions by or against corporation after disso¬ 
lution, § 1780 

Stockholders smng or defending on behalf of 
corporation, § 578 

OflScers or agents, title to ofl9ice, § 739 
Plea denying coiporate existence as, § 1327, p. 
1017 

Receivership, 

Appointment of receiver, § 1504; § 1750, p. 
1633 

Foreign corporations, § 1888, p 113 
Ultra vires transactio 3 a, § 981, p 442 
Validity of corporate transaction § 981, p. 441 
Collateral liability, stockholders, § 605 
Collecting agents, priorities, claims for wages, § 1553 
Collection of individuals, corporation as, § 6 , pp. 

376-379 

Collections, 

Bonds, pledgee, § 1160, p. 748 
Directors, liability for failure, § 766 
Foreign corporations, doing business within state 
as result of, S 1835 

General manager, authority, § 1057, p. 578 
Handhng of claims or accounts for as illegal 
practice of law, § 956, p 408 
Loss, deduction for in determining surplus avail¬ 
able for dividends, § 462, p. 1103, n. 86 
Managing agent, authority, § 1057, p. 578 
Officers and agents, authority, § 1057, pp. 575- 
578 

President, authority, § 1057, p. 577 
Receivership, § 1507 
Treasurer, authority, § 1057, p. 577 
Colleges and universities. 

Amendment of charter authorizing change in lo¬ 
cation as requiring unanimous consent of 
stockholders, § 81, p. 479 
Oonsobdation, liability, § 1630, p. 1394 
Colloquial name, 4 

Actions in, § 1292 
Contracting under, § 1136 
Collusion, 

Preferences, judgment obtained by, § 1389 
Receivership proceedings, § 1454, p 1159 
Removal of receiver because of, § 1490 
Stock and stockholders, post 
Color of right, de facto officers, § 740 


Colorable compliance with statute, organization as 
affected by, § 46 
Colorable organization, 

De facto coi’poiations, § 100 
Estoppel to deny corporate existence as depend¬ 
ent on, § 111, p 517 
Comity. Foreign corpoiations, post 
Commanding officers, contracts, power to enter mto, 
§ 1043, p 539 

Commencement, corporate existence, § 77 
Commencement of business, 

Corporate existence as essential, § 961 
De facto corporation resulting fiom failure of, § 
105 

Payment of subscriptions prior to, § 306 
Commercial paper. Negotiable Instruments, general¬ 
ly, post 

Commissioners, 

Allotment of shares under subscription contract, 
§ 290 

Misrepresentations by inducing subscription to 
stock, lemedies, § 328, p 868 « 

Subscriptions received by, § 288, p. 765 
Commissions, 

Officers and agents, 

Authonty to pay for secunng loan, § 1059, p. 
680 

Sale of stock, § 803, n. 20 
Promoters, § 153 

Accounting for, § 149 
Treasury stock, sale of, § 212 
Committees, 

Bondholders’ committee, generally, ante 
Management of affairs, stockholders appointing 
for purpose of, § 408 

Reorganization accomplished through, § 1383, pp 
1327-1331 

Common carriers, foreign colorations, doing busi¬ 
ness within state for jurisdictional purposes, § 
1920, p 169 
Common directors. 

Contracts between corporations having, avoidance 
of, § 789, p. 169 
Defined, § 790 

Interlocking directorates, generally, post 
Common law. 

Assignment for benefit of creditoi^s, § 1400 
By-laws contravening, § 189, p. 605 
Charter provisions in derogation of, strict con¬ 
struction, § 948, p 380 

Dissolution, property rights as affected by, § 
1730, p. 1483 

Forfeiture of stock for nonpayment of assessment, 
§ 366 

Fo'rmation, § 24 

Insiiection of books and records, stockholders’ 
right at, § 502 

Lien on stock for nonpayment of assessment, § 
365 

Mortgages, seal as essential, § 1180, n. 62 

Process, foreign corporations, § 1937 

Real property, capacity to take and hold title to, 

§ 1088, p 628 

Receivers, appointment, § 1452, p. 1155 
Stock and stockholders, post 
Common seal, power to have, § 175 
Common stock. 

Classification, § 216 
Defined, § 216 
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Common stock—Continued, 

Exchange for preferred stock, § 234 
Stock and stockholders, generally, post 
Community of interests, stockholders, property of 
corpoiation, § 612, p 1191 
Compensation, 

Consolidation, dissenting stockholders, § 1615, pp 
1376-1380 
Directors, post 

Employees, power to make agreements in respect 
to, § 1251, p 942 
Liquidating trustee, § 1747 
Officers and agents, post 
Piomoters, liability for, § 129, n 35; § 145 
Receivers, § 1525 ' 

Actions to enforce stockholders* liability, § 

, 706 

Reorganization committee, § 1583, p 1329, n. 82 
Return of, rescission of contract for sale of stock, 
§ 408, p 969 

Secretary, president as without authority to stop 
payment of, § 806, p 205 
Subscription agent, § 288, p 765 
Trustees, post 
Competitive business, 

Officers or direct ons engaging in, § 785 

Injunction against use of secret process in, 
§ 792 

Pcisonal covenant not to engage in, | 787 
Sto<*kholdeis, engaging in, § 494 
Complaint Pleading, post 

Composite knowledjje, officers and agents, coipora- 
tion as chargeable with, § 1081 
Composition agi cement, assignment of property in 
inirsuance of, ^alldlty, § 1240, p 933, n 20 
Compromise and settlement, 

Accounting, avoidance by attempted compro¬ 
mise, § 769 

Assisting in as illegal practice of law, § 956, p. 
400 

Bondholders, majoiity, § 1192, p 860 
Consolidated corporation, § 1630, p. 1396 
Directors, 

Power, § KKW, p 599 

Stoc*khold(‘rs’ action against, § 833, p 251 
Discharge of subscriliers by, § 334, p. 878, n. 11 
Dissolution, eflect on power, § 1739 
General manager, power, § 1064, p. 601 
Officers and 4 igont«, post 
Power, generally, § 1255 
I^reaident, power, § 1064, p. 601 
Promoters, § 159 
Re<*eiver, authority, § 1623 

Release of aubwTiber or stockholder pursuant to, 
•§ 333, p 875 

Secretary, power, 8^ 1064, p. 601 
Stock and stockholders, post 
Stockholders’ liability, post 
Treasurer, power, § 1064, p. 601 • 

Concealment, 

Bonds, rescission of sale on account of, f 1161 
Promoters, liability for, § 155 

Joint and several liability, S 156 
Stock and stockholders, jiost 
Concessions, grant of, power In respect to, § 1095, p. 
6 ol 

Conclusiveness, 

De facto officers and agents, acts of, § 739 
Election of directors, 8 *<^20, p, 40 


Conclusiveness—Continued, 

Judgments or decrees, post 
Minutes, stockholders* meeting, § 554 
Return, service of process, § 1321 
Stockholders* meetings, action taken, § 556 
Valuation of property, value of services received 
in payment for stock, § 246, p. 698 
Concurrent actions, stockholders* liability, enforce¬ 
ment, § 678 

Concurrent legislation, creation of corporation by two 
or more states, § 32 

Conditional acceptance, amendment to charter, ef¬ 
fect of, § 81, p 476 
Conditional ceitificates, stock, § 261 
Conditional contract, bonds, subsciiption to, § 1165, 
p 738 

Conditional delivery, subscription contracts, § 294, p. 
783 

Conditional judgment, dissolution, state proceeding, 

§ 1704 

Conditional sales. 

Conditional subscriptions to stock distinguished, 

§ 315 

Foreign coiporations, noncompliance with statu¬ 
tory provisions as affecting validity, § 1856, 
n. 98 

Lien on property covered by, § 1259 
Pledge of stock distingmshed, § 418 
President, power, § 1056, p 571 
Purchase of contracts, § 1088, p. 629 
Receivership, 

Avoidance of, § 1516 
Title of receiver, § 1506, p 1234 
Stock, § 325, pp. 825-831 

Seller’s remedy on failure to pay notes given 
m payment of, § 411, p 981 
Stockholders* consent, § 1216, n 17 
Conditional subscriptions. Subscriptions, post 
Conditions, 

Bonds, ante 

Charter granted on, § 37 
Consolidation, §1608 
Dissolution, 

Charter provision, § 1655 
Order of, 8 1716 

Forfeituie of stock for nonpayment, 8 368 
Gifts, property acquired by, § 1090 
Mortgages, § 1185 

Preferred stock, issuance pursuant to, 8 222, p. 
651 

Sale of stock on, § 404 
Subscriptions, post 

Tender of stock sold, performance as sufficiently 
carried out by, 8 409, p. 073 
Conditions precedent. 

Bonds, actions to recover on, § 1163, p. 769 

Calls or assessments, ante 

Commencement of business, § 961 

Creation of corporations under special act, i 39 

Creditors* suits, § 1438 

Dissolution, post 

Fraudulent conveyances, actions to set aside, § 
1428 

Incorporation and organization, stockholders’ li¬ 
ability on failure to comply with, 8 612 
Officers and agents, post 
Pleading, 

Compliance with, dissolution proceeding, 8 
I 1712, p. 1477 
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OoiMlltions precedent—Continued, 

Pleading—Continued, 

Nonperformance, § 1330, p 3027 
Receivership, § 1527 

Proceedings for appointment of receiver, § 
1475 

Reorganized corporations, actions, § 1596 
Stock and stockholders, post 
Subscriptions, post 

Conditions subsequent, provisions in general corpora¬ 
tion law, compliance with, § 45 
Confession and avoidance, ultra vires, defense as in 
nature of, § 1331 
Confession of judgment, 

Actions by or against corporation, § 1341, p 
1058 

Bonds containing warrant of attorney to, nego¬ 
tiability as affected by, § 1148 
Disflolution, liability as atfected by, § 1735 
Foreign corporations, 

Doing business within state as result of, § 
1838 

Warrant, § 1956 
Officers or agents. 

Binding effect on corporation, § 1067 
Power to bind corporation by, § 1067 
Preference resulting from, § 1389 
Directors, § 1391, p 1111 

Confidential relationship, fraud in subscription for 
or purchase of stock as affected by, § 327, p. 
863 

Confirmation, foreclosure sale, § 1210, p. 892 
Conflict of laws, 

Assignments for benefit of creditors, foreign cor¬ 
porations, § 1894 
Bonds, ante 
By-laws, § 189, p. 603 
Declaration of dividends, § 463 
Dissolution, 

Actions by or against corporation after disr- 
solutlon, § 1774, p. 1565 
Foreign corporations, § 1898 
Foreign corporations, post 

iHcoiTloration, presumptions as to, § 76, p. 461 
Legality of incorpoiation, § 41 
Mortgages, power to mortgage, § 1104 
Pledge of stock, § 419 
Preferences, § 1383 
Priorities, labor claims, § 1652 
Real estate, transfer of, § 1008 
Removal of officers, § 738, p 73 
Sinking fund, rights in respect to, § 1169, p. 781 
Subscnption contracts, §§ 292, 301 
Ultra vires, defense, § 976, p. 433, n. 46 
Confusion, similar name resulting in, necessity of 
showing, § 173, p 675 

Congress, power to create corporations, § 29 
Conjectures, fraud in subscription for or purchase 
of stock as result of making, § 327, p 864 
Consent, 

Alteration or amendment of charter, § 81, pp 
475-482 

Legislature, 8 80, p 473 

Assignment for benefit of creditors, stockholders, 
§ 1403 

Consolidation, stockholders, § 1611 
Conveyances, statutory provisions, § 1096, p. 655 
Court, stockholders’ action against officers or di¬ 
rectors as reqmring, § 82S 


Consent—Continued, 

Domestication of foreign corporaticm, § 1797 
Foreign corporations, post 
Modification of subscription contract, § 331 
Mortgages, stockholders, § 1176, pp. 804-811 
Preferred stock, issuance, § 222, p 652 
Ratification of contract between officers and coiv 
poration, § 783, p 157 
Receivership, 

Appointment of receiver, § 1473 
Secretary, § 1748 

Release or discharge of subscription contract, § 
333, p. 872 

Rescission of contract, sale of stock, § 408, p. 
961 

Sale of property, minority stockholders, § 515, p. 
1199 

Stock and stockholders, post 
Voting trusts, § 552, p. 1259 
Consent judgment or decree. 

Actions by or against corporation, § 1341, p. 
1058 

Foreclosure proceeding, § 1208 
CJonservation of assets, stockholders’ right of action 
against directors and officers for, § 821, p. 226 
Consideration, 

Assumption of debt of another, § 1236 
Bonds, 

Bona fide holders, § 1162, p. 753 , 

Necessity, § 1149, pp 729-733 
Certificate of stock, cancellation on failure of, § 
267 

Chattel mortgages, 

Affidavit, § 1218 
Necessity, § 1214 
Charter, § 71 

Contracts, generally, § 1118 
Deeds and conveyances, post 
Directors, issuance of stock without, § 795 
Employment contracts, sufficiency of, § 1251, p. 
941, n. 16 

Foreclosure sale, § 1210, p. 888 
Fraudulent conveyances, 

Disposition of property without, § 1379, pp. 
1091-1096 

Sufficiency, § 1379, p. 1096 
Interlocking directorate, contracts between cor¬ 
porations having, § 789, p. 169 
Leases, directors or officers of corporation, § 782 
Modification of contract, sale of stock, § 407 
Mortgages, 

Extension of time of payment, § 1195 
Necessity, § 1173 

Negotiable instruments, necessity of, § 1226, p. 
911 

No par value stock, § 244 * 

Officers and agents, issuance of stock to them¬ 
selves, § 795 

Past indebtedness, transfer of property support¬ 
ed by, § 1379, p. 1096 
Pledge of stock, § 419 
Promoters’ contracts. 

Adoption, § 122, p. 527 
With corporation, § 146 
Purchase of property. 

Directors or officers, § 775, p. 138 
Stock as, § 1092 

Reorganization offer, § 1582, p. 1321 
Sale of property, § 1097 
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CJonsideration—Continued, 

Seal importing, § 1130, p 713 
Stock and stockholders, post 
Subscriptions, post 
Voting trust, % 652, p 1259 
Warranty, sale of stock, § 406 

Consignment agreement, foreign corporations, doing 
business within state, § 1840, p 69 
Consolidation, §§ 1606-1637, pp 1366-1412 
See, also. Merger, post 

Accounting, dissenting stockholders’ right to, § 
1616 

Acquiescence of stockholders, § 1611 
Actions, creditor’s right of action against con- 
. solidated coi-poration, §§ 1631-1637, pp 1404- 
1412 

After-acquired property, mortgage covering as 
affected by, S 1188, p. 824; § 1630, p 1396 
Aggregate obligations, indebtedness withm mean¬ 
ing of constitutional and statutory limita¬ 
tions, § 1124, p. 699 
Agreements in i‘espect to, § 1621 
Amalgamation as synonymous, § 1603 
Amendment of charter authorizing as requiring 
unanimous consent, § 81, p. 479 
Appraisement, value of shares determined by, 

§ 1616, p 1380 

Bonds, liability as affected by, § 1630, p. 1395 
Burden of proof, actions by or against consoli¬ 
dated corporations, § 1636 
Oaiicellation of stock, § 1627 
Capital stock, purchase of as effecting consolida¬ 
tion, { 1622 

Charter provisions, power to consolidate, § 1605 
Ohoscs in action vesting in new corporation, § 
1628 

Collateral attack, § 1610 

Compensation, dissenting stockholders, 8 1616, 
pp. 1370-1380 

Compromise or settlement by consolidated cor¬ 
poration, § 1630, p. 1396 
Conditions, § 1008 

Constrd<*tion of statutory provisions, 8 1606 
Contimiauce of original corporation, 8 1626 
Creditors, 

Mnforcement of liability, 8 1630, p. 1396 
Bight of iK‘tion, 8 1631 
Debts, liability for, § 1630, p. 1392 
Do facto consolldatiou, 8 1623 
I)e facto corporations, creation by, 8 166 
Definition, 8 Hi63 

Directors, parties to actions by or against con- 
soll<Uilc(l corporation, 8 1633 
Discharge of suliacribers to stock by, 8 334, p 
878, n. 11 

Dissenting st(K*kholders, 

MemlK'rship, 8 1627 

liights and lemedies of, §8 1612-1616, pp. 
137:M381 
Dissolution, 

Consolidated corporation, 8 1616 
Oonstitnent corporations, § 1626 
Distinguished, 8 1604, p. 1365 
Distinctions, 8 1604, pp. 1364-1367 
Dividends, power to declare, 8 1627 
Effect, 88 1626-1630, pp. 1385-1404 
Enforcement of liability, 8 1630, p. 1396 
Equity, dissenting stockholders* remedy in, 8 
1616 


Consolidation—Contmued, 

Evidence, actions by or against consolidated cor¬ 
porations, 8 1635 

' Execution, actions by or against consolidated 
corporations, 8 1637 
Expenses, 8 1624 
Fees, requirements as to, 8 1620 
Filing of papers, § 1619 
Foreign corporations, post 
Franchises, prohibition against, 8 1607 
Fraudulent conveyance in nature of, liability of 
transferee, § 1380 

Good will, consideration in determming value of 
stock, 8 1615, p. 1379, n. 67 
Injunction, dissenting stockholders’ right to, 8 
1614 

Issues, actions by or against consolidated corpo¬ 
rations, § 1634 

Judgment or decree, actions by or against con¬ 
solidated corporations, § 1637 
Leases distinguished, § 1604, p 1365 
Liabihties; assumption, § 1630, pp. 1392-1404 
Limitation of actions, § 1632 
Manufacturing corporations, 8 1607 * 

Merger distinguished, § 1604, p 1364 
Mortgages, liability as affected by, 8 1630, p. 
1395 

New stock issued to effect, stockholder’s right 
to claim ratable share, 8 201, p 634 
Nonuser of franchise pending proceedings, dis¬ 
solution because of, § 1659 
Officers or agents, paities to actions by or 
against consolidated corporations, 8 1633 
Operation and effect, 88 1626-1630, pp. 1385-1404 
Organization taxes, requirements, 8 1620 
Overvaluation, dissenting stockholders’ complaint 
on ground of, 8 1613 

Particular corporations authorized to consoli¬ 
date, 8 1607 

Parties, actions by or against consolidated cor¬ 
porations, 8 1633 

Payment for stock, 8 1615, pp. 1376-1380 
Pleading, actions by or against consohdated coi> 
porations, 8 1634 
Power to consolidate, 8 1605 
Preemptive right to purchase new stock as af¬ 
fected by, 8 201, p 632, n. 34 
Preferred stock, issuance, 8 1627 
Presumptions, actions by or against consolidated 
coi porations, 8 1635 
Privileges, succession to, 8 1628 
Procedure, 8§ 1617-1625, pp 1381-1386 
Process, actions by or against consolidated cor¬ 
porations, 8 1633 

Promoters, trust relationship, 8 1626 
Proof, actions by or against consolidated corpo¬ 
rations, § 1634 

Property, succession to, 8 1628 
Purchase of stock in other corporations in¬ 
cidental to, 8 951, p. 396 
Questioning right to consolidate, 8 1610 
Quorum of directors in case of, 8 749, p. 93 
Ratification, assent of stockholders, 8 1611 
Reorganization distinguished, 8 1604, p. 1365 
Replevin, maintenance of by consohdated corpo* 
ration, § 1631 
States, 

Authority, 8 1796 
Bight to question, 8 1610 
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Oonfeolidation—Continued, 

Status or original and consolidated corporations, 
§ 1626 

Statutory provisions, § 1606 
Compliance with, § 1617 
Liabilities, § 1630, p 1398 
Power to consolidate, § 1605 
Stockholdeis, 

Consent to, § 1611 
Enforcement of right to, § 1627 
Notice of meeting, § 1618 
Parties to actions by or against consolidated 
corporations, § 1633 
Rights and liabilities, § 1627 
Subscriptions to stock, § 293, p. 775 

Enforecnient by consolidated corporations, 
§ 1620 

Succession to rights, privileges and property, § 
1628 

Terms, § 1608 

Trespass, liability for, § 1630, p. 1393, n 43 
Trial, actions by or against consolidated coipo- 
rations, § 1036 
Ultra vires, 

Dissenting stockholders’ complaint on ground 
of, § 1613 

Estoijpel to assert, § 1610 
Unanimous consent of stockholders, § 1611 
Undervaluation, dissenting stockholders’ com¬ 
plaint on ground of, § 1613 
Variance, actions by or against consolidated cor¬ 
porations, § 1634 
Waiver of nght, § 1609 

Consolidation bonds, rights of holders of convertible 
bonds as affected by, § 1167, p 772 
Coni^piracy, 

Liability for, § 1274 

Criminal liability, § 1364, p 1076 
Mortgages, trustee’s liability, § 1191, p, 802 
Officers and agents, post 

Promoters, reeovci y against corporation on 
ground ol, § 103 
Constitutional piovislons. 

Amendment of charter as governed by, § 80, p. 

472 

Bonds, 

Consideration, § 1149, p. 730 
Power to issue, § 1147, p 724 
By-laws coutraiy to, § 189, p 605 
Capacity of incorpoiators and members, § 35, p. 
412 

Capacity to sue and be sued, § 1288 
Consideration for issue of stock, §§ 239, 244 
Creation under authority of, § 23 
Definitions, § 1 

Directora, election of, § T16, p 33. 

Exemptions, stockholders’ liability, § 604 
Foreign corporations, post 

Inspection of books and records, stockholders, § 
502 

Absolute or qualified nature of right, § 503, 

p. 1180 

Legislative power relative to creating corpora¬ 
tions as lestncted by, § 28 
Liability imposed by constitution, by-laws releas- 
mg, § 189, p 606 

Misappiopnation or embezzlement by officers, § 
768, p. 131 


Constitutional provisions—Continued, 

Overvaluation of property, labor or services ac¬ 
cepted m pfiym^nt ol stock, piohibition, § 
246, p 696 

Payment for stock, compliance with, § 241, p. 677 
Period of existence limited by, § 78 
Powers deiived from, § 934, n. 07 
Preferred stock, issuance subject to, § 222, p 660 
Propel ty, acquisition and holding, § 1(^9, pp 
637-642 

Purchasing and holding own stock, power as de¬ 
pendent on, § 950, p 388 

Reservation of power to alter or amend charter 
by, § 80, p 475 
Stock and stockholders, post 
Subscriptions, 

Agreements in violation of, § 314, p. 811 
Construction of contracts in accordance with, 
§ 301 
Venue, § 1295 
Visitorial powers, § 086 

Constructive delivery, certificates of stock, § 262 
Constructive notice, 

Mortgages, record as, § 1183 
Transfer of stock, puichaser as charged with, § 
444, p 1078 

Constructive possession, receiver, § 1506, p 1229 
Constructive trust. 

Fraudulent conveyance resulting in, § 1380 
Stockholders, acquisition of adverse title or in¬ 
terest, § 517 

Contemporaneous writings, subscriptions, considera¬ 
tion m construction of contract, § 314, p. 812 
Contempt, practice of law by corporation as, § 056, p. 
403 

Contingency, 

Dissolution, charter provision, § 3655 
Sale of stock, § 404 
Contingent claims, 

Allowance against assets, § 3537 
Moitgage given to secuio, § 1189 
Contingent contracts, boiich;, subscription to, § 1155, 
p 738 

Contingent liability, 

Mortgage to secure, power in respect to, § 1108, p. 
681 

Stockholders’ liability in respect to, § 652 
Continued existence, 

Pleading in, actions by or against corporation, 
§ 1327, p 1010 

General issue, plea of as admitting, § 1327, p. 
1014 

Presumptions as to, § 75, p 461 
Continuing supervision, couils, § 984 
Continuing warranties, sale of stock, § 406 
Contracts, 

Acceptance, corporation as obligated by officer’s 
written acceptance, § 1138, p. 700 
Actions on, misnomer in pleading, % 1328, p. 1024 
Administrative officers, power to enter into, 8 
1043, p. 539 

Alienation of property limited by, § 1095, p 653 
Amount of indebtedness authorized, § 1124, pp. 
697-700 

Associations, incorporation as affecting liability 
on, 8 143, p 544 

Assumed name, contracting under, 8 1130 
Bonds, purchase or sale, 8 1158 
Bookkeepei, power to enter into, § 1043, p. 539 
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Contracts—Continued, 

Branch manager, power to enter Into, § 1043, p. 

544, n. 32 
Breach, 

Certificate of stock, refusal to issue, § 265, p. 
732 

Diiectors or office: s, liability for, § 888 
Bi&solution, liability as affected by, § 1731, p. 
1492 

Sale of stock, 

Rescission, § 408, p 965 
Selloi^s damages for breach, § 413 
Stockholder’s right of action against corpo¬ 
ration for, § 520, n. 27 

Subscriptions, discharge of subscriber by, § 
334, p. 876 

Voluntary dissolution, liability as affected by, 

§ 1731, p. 1493 

By-laws, 

Interpretation in accordance with, § 183 
Operating as, § 181 
Actions upon, § 184 

President authorized to sign, § 1043, p. 642 
Signature, § 1138, p. 708 
Writing as essential under, § 1137 
Capacity to contract, §§ 1118, 1119 
Ceitiflcate of stock, evidence of, § 238, p 723 
Change of name as affecting, § 171, p. 672 
Chaiter, § 71 

Dissolution as affecting liability under, § 
1731, p. 1493 

Express grant of power, § 1121 
Indebtedness limited by, § 1124, pp. 697-700 
Power controlled by, § 1120 
Restrictions and limitations, § 1123 
Seal as required under, § 1139, p, 711 
Signature, § 1138, p, 708 
Status, S 71 
Writing, § 1137 

Colloquial name, contracting under, § 1136 
Commanding officers, power to enter mto, § 1043, 
p 539 

Compensation, officers or directors, S 804, pp 192- 
199 

Amounts governed by, § 806, p. 204 
Consideration, § 1118 
Construetion, § 1143 

Forfeiture provisions, contract for purchase 
of stock, § 366 

Officers of corporation, § 781, p. 154 
Practical construction, § 1143, nu 66 
Sales of stock, § 403 

Statutory provisions i elating to, § 1123 
Corporate existence as essential to execution of, 
§ 88 

Corporate liability, signature as determining, § 
1138, p. 709 

Custom and usage, liability in accordance with, § 
1140 

De facto corporations. 

Capacity to contract, § 1118, n. 75 
Collateral attack on, § 95 
Directors, post 

Dissolution, effect on, $ 1731, pp. 1491-1494 
Dividends as subject of, § 458 
Elements necessary to, § 1118 
Employment contracts, post 
Estoppel, § 109, p 506; § 1142 
Pleading, § 1332 

200 JS-85 


Contracts—Continued, 

Execution, § 1134 

Executive officers, power to enter into, § 1043, p. 
539 

Express grant of power, § 1121 
Forced dissolution, effect, § 1731, p. 1493 
Foreign corporation, post 
Form, § 1134 

Statutory provisions, § 1135 
Formal execution, necessity, § 1134 
Frauds, statute of, application, § 1137, n. 59 
General manager, authority to enter, § 1043, p, 
544 

Illegal practice of law, § 956, p. 409 
Implied contracts, post 
Implied powers, § 1122 

Incorporation under general law, right as in na¬ 
ture of contract, § 43 

Individual liability, signature as determining, § 
1138, p. 709 

Infoimal agreement, assignments for benefit of 
creditors, § 1407, n. 43 
Injunction against, § 1446 
Inspection, stockholders’ rights as to, § 606 
Intention, seal as evidencing, § 1138, p. 710 
Lien on stock, § 447 
Limitations on power, § 1123 
Local manager, power to enter into, § 1043, p. 
544, n 32 

Majority stockholders, authority to contract with 
corporation, § 490 

Managing agent, authority to enter into, § 1043, 
p 544 

Manufacturing corporations, implied power, § 
1122 

Modification or rescission, power,’§ 1044 
Mortgage securing prior issue of bonds, § 1187 
Mutuality, § 1118 

Name, necessity of contracting in legal name, § 
1136 

Officers and agents, post 
Parol contracts, post 

Partnerships, incorporation as affecting, § 143, p. 
544 

Personal benefit from, directors or officers, § 787 
Pleading, 

Actions by or against corporation, § 1332 
Verification, § 1336, p. 1043 
Power to enter into, 1 3 

Preferred stock, dividends as dependent on, § 

229, p. 668 

President, power to enter into, § 1043, p. 540 
Presumptions, validity, § 1119 
Pretended corporations, personal liability of of¬ 
ficers and agents, S 89 
Priorities controlled by, dissolution, § 1765 
Profit, legality as determined by, § 1118 
Promoters, post 
Proof, vaHdlty, § 1119 
Property acquired by, capacity, § 1092 
Quasi-public corporations, implied power, § 1122, 
n. 1 

Ratification, 

Contracts between corporation and directors 
or officers, § 783, pp. 166^-159 
Intra vires contracts, § 1141 
Promoters* contracts, § 122, p. 524 
Receive: s, post 
Records, necessity, § 1134 
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Oontractfr^-Continued, ] 

Reorganization, liability, § 1593, p 1363 ! 

Reorganization committee, validity of, § 1683, p. 
1328 

Restrictions, § 1123 
Sales, generally, post 
Seal, 

Authority to affix, § 1139, p. 712 
Consideration imported from use, § 1139, p. 
713 

Effect, § 1139, p. 712 
Necessity, § 1139, pp. 710-713 
Sale of property, § 1007 
Signature as essential in respect to, § 1138, 
p. 710 

Secretary, power to enter into, § 1043, p 643 
Signature, 8 1138, pp. 707-710 
Statutory provisions, S§ 1137, 1139, p, 711 

Dissolution as affecting liability in respect 
to, 8 1731, p 1493 
Express grant of power, 8 1121 
Pormalities, § 1136 

Indebtedness limited by, § 1124, pp. 697-700 
Power controlled by, § 1120 
Restrictions and limitations, 8 1123 
Seal, §1137, § 1139, p. 711 
Signature, § 1138, p. 708 
Writing, § 1137 
Stock and Stockholders, vost 
Subscription to stock, § 282 

Pleading of in action for amount due, § 382, 
p. 907 

Successor receiving benefits, estoppel to deny lia¬ 
bility, § 1142 " 

Temporary excessive obligation as result of, va¬ 
lidity as affected by, 8 1124, p. 698, n, 53 
Third persons, by-laws as applicable to, 8 181 
Trading eoiporations, implied powers, § 1122' 
Treasurer, authority to enter into, § 1048, p 543 
Trustees, dissolution of corporation, § 1746, p- 
1515 

Under writing agreements, post 
Vice president, power to enter into, 8 1043, p. 542 
Voluntary dissolution, effect on, § 1731, p, 1493 
Waiver, contract rights, 8 1122 
Writing, necessity, § 1137 
Contributions, 

Authority to make, 8 1253 
Directors, 

Right of as to codirectors or officers, § 928 
Stockholders as liable to, § 929 
Officers and agents, 

Right of as to codirectors or officers, 8 928 
Stockholders as liable to in resiiect to debts 
paid, 8 829 
Promoters, 

Breach of trust, 8 141 
Expenditures and services, § 139 
Statutory habiUty, officers or directors liable, 8 
928 

Stock and stockholders, post 
Voting rights of contributors, § 720, p. 43 
Contributory negligence, foreign corporations, non- 
compliance with statutory provisions, right to de¬ 
fense, 8 1859, n. 46 
Control, 

Directors, Issuance of stock to themselves for pur¬ 
pose of obtaining, § 796 
Stock and stockholders, post 


Control—Continued, 

Transfer of all property for purposes of, § 1102, 
p. 669 
Conversion, 

Bonds, issues of, § 1166 

Certificates of stock, right of action for on re¬ 
fusal to issue, § 266, p. 731 
Damages recoverable in action of, fraud in sub¬ 
scription, § 326, p 832, n. 31 
Directors, personal liability for, § 849, pp. 276- 
281 

Dissolution, dissolved corporation as liable for, | 
1774, p. 1564, n. 41 

Foreign corporations, noncompliance with statu¬ 
tory provisions as affecting right to maintain 
action for, § 1868 
Liability for, generally, § 1275 
Officers and agents, 

Personal liability, 8 849, pp 276-281 
Removal for, 8 738, p. 73 

Reorganization committee, liability for, 8 1583, p. 
1330 

Stock and stockholders, post 
Trustee in voting trust, liability for, 8 552, p. 
1267 

Convertible bonds. 

Defined, 8 1146 

Options, exeicise of, 8 1167, p. 771 
Convertible coupon bonds, defined, § 1146 
Oonveitible securities, increase of stock by issue of, 
8 270 

Conveyances Deeds and conveyances, generally, post 
Corporate existence, 8§ 69-79, pp 455^72 
Burden of proof, 8 75, p. 459 
Certificate of stock, failure to issue as affecting, § 
259 

Commencement, § 77 

Continuance of on dissolution, winding up affairs, 
8 1743, pp. 1607-1510 
Determination of, 8§ 69-79, pp 455-472 
Dissolution as affectffig, §§ 1638, 1653, 1717, 1727 
Duration, 8 78 
Estoppel, post 
Evidence, § 74 

Burden of proof, 8 75, p, 459 
Mode and sufficiency of proof, 8 76, pp. 462- 
468 

Necessity of proof, 8 1337, p. 1047 
Presumptions, 8 76, p. 460 
Prima tame proof, 8 76, p. 460 
General issue raising issue of, § 1327, p. 1018 
Knowledge of, privileges as affected by, 8 73 
Limitation on, capacity to acquire interest in 
property, § 10^, p 630 
Pleading of, 

Actions by or against corporation, § 1327, pp. 
1009-1022 

Actions for amount due on subscriptions, 8 
382, p. 907, 8 383, p 911 
Actions to enforce stockholders* liability, § 
688, p. 1467 

Amendment in respect to, § 1335, p. 1038 
Verification as essential, § 1336, p. 1042 
Waiver of objections, § 1327, p. 1020 
Powers incidental, § 944 
Receivership, effe^ § 1493 
Seal as not essential, § 175 
Termination of, dissolution order as resulting in, 
8 1717 
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Corporate existence—Contlnnecl, 

Transfer of stock as affecting, § 441 
Corporate fiction, disregard, receivership proceeding, 
§ 1453 

Coriection, minutes, directors* meetings, § 751 
Correspondence schools, foreign corporations, doing 
business within state as result of conducting, § 
1829 

Corroboration, ofilcers and agents, stockholders’ ac¬ 
tion against, § 832, p. 246, n. 62 
Costs, 

Actions by and against corporation, § 1347 
Apportionment, dissolution proceedings, f 1718 
Creditors* suits, § 1444 
Directors, post 
Dissolution, post 

Elections, proceedings to determine validity, § 
725, p. 69 

Foreclosure proceedings, § 1212 
Foreign corporations, actions by or against, §§ 
1916, 1959 

Officers and agents, post 

Beceivership proceedings, priorities in reject to, 
§ 1567 

Stock and stockholders, post 
Co-subscribers, fraud of inducing subscription to 
stock, effect of, § 328, p. 866 
Counsel. Attorneys, generally, ante 
Counterclaim, foreign corporations, authority to in¬ 
terpose counterclaim, § 1936 
Countersignature, bonds, omission at time of deUv- 
ery, § 1150 * 

County, 

Domicile or residence within, § 176, p. 683 
Quasi corporations, classification as, § 21 
Coupons. Bonds, ante 
Course of business. 

Disposition of property or assets in, directors, % 
1038, p 632 

Purchase and sale of stock in other corporations 
in, § 951, p. 395 

Course of dealing, officers and agents, 

Authority as provable by, f 1030 
Borrowing money, § 1069, p. 579 


Courts, 

Bondholders, protection of security, § 1192, p. 867 
Calls or assessments, power to make, § 355 
Charters procured from, § 60 
Consent, stockholders* action against officers or 
directors as requiring, § 828 
Conveyances, consent to, S 1095, p. 654 
Custody of assets, § 985 
Directors, 

Election ordered by, § 717 

Exercise of powers not subject to control of. 


§ 743 

Discipline of members, powers, i 481, p 1153 
Dissolution, power to dissolve, §§ 1647, 1648 
Income mortgage, change In security authorized 
by, 8 1191. P- 846 

Inspection of books and records by stockholders,. 

enforcement of right, § 503, p. 1178 
Joint liability, Judgment against corporation, 8 


1341, p. 1057 

Minority stockholders, protection, S 496, p. 1173; 


§ m 

Beceivers, post 

Removal of officers, Jurisdiction in respect to, § 


738, p. 74 


Courts—Continued, 

Reorganization, power in respect to, § 1586, p. 
1338 

Stockholders’ meetings, Judicial supervision of, § 
558 

Visitorial powers, § 984 

Covenants, sale of stock, nonperformance as affect¬ 
ing title, 5 404 

Creation. Incorporation and organization, generally, 
post 
Credit, 

Capital stock as, 8 193, p. 615 
Fraudulent - misrepresentations In procuring, 
stockholders* liability, 8 817 
Loan of, issuance of bonds for, § 1147, p. 724 
Pledges, post 

Purchase of property on, authority of president, 

8 1056, p. 671 

Shares of stock, 8 194, p. 623 
Creditors, 

Actions, enforcement of liability of officers or di¬ 
rectors, §8 868-876, pp. 294-303 
Bondholders, 8 1181 

Bonds, impeachment of validity, 8 H^O 
Bonus stock, enforcement of liability against, 8 
687 

Consolidation, 

Enforcement of liability, 8 1630, p. 1396 
Right of action, § 1631 

Conveyances, disposition free from touch of gen¬ 
eral creditors, 8 1095, p. 650 
Corporation, § 8, p. 386 
Diligence, preference obtamed by, 8 1394 
Directors, post 
Dissolution, post 
Foreclosure, post 

Fraud in sale of stock, participation in as af¬ 
fecting right to rescission, 8 326, p. 844 
Fraudulent conveyances, attack by, 8 1382 
Hindering delaying or defrauding, disposal of 
property for purpose of* 8 1377 
Injunctions, actions by, 8 14^ 

Intent to defraud, attachment on ground of, 8 
1349 

Intervention, dissolution proceedings, 8 1888 
Mortgages, 

Estoppel to deny validity, 8 1188 

Lien of mortgage as superior to rights of, 

8 1190, p. 836 
Officers and agents, post 

Par value of stock, enforcement of payment in 
full for stock issued for less than par value, 
§ 586 

Parties, Joinder as in stockholders* action against 
officers or directors, § 830 
Preferences, acts of, 88 1394, 1395 
Preferred stockholders, 8 228 
Rights as against, 8 231 
Priorities, 8§ 1647-1669, pp. 1291-1311 
Stockholders, 8 1660 

Proceeding against corporation to enforce lia¬ 
bility as r^ease of stockholders* liabihty, 8 
664 

Promoters’ rights as, ,8 162 
Receivers, post 

Redemption from foreclosure, right of, 8 1213 
Reduction of stock, rights in respect to, 8 269, 
p, 748 ; 8 271 
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Creditors—Continued, 

Release or discharge, 

Stockholders’ liability, § 664 
Subscription as against, § 333, p. 873 
Remedies, §§ 1424-1430, pp 1131-1136 
Reorganization, rights as affected by, § 1688 
Stock and stockholders, post 
Subscriptions, 

Bonds, rights in respect to, § 1155, p 738 
Stock, enforcement of payment, § 684 
Trust fund doctrine, invoking of, § 1386 
Trustee relationship, directors, § 837 
’ Ultra vires, 

Estoppel on corporation as binding on, | 977, 
p. 440 

Plea of as available to, § 981, p. 444 
Unpaid subscriptions, enfoi cement of liability, §§ 
688, 621 

Creditors’ suits, §§ 1431-1444, pp. 1136-1150 
Amendment, 

Parties by, § 1439, p. 1145 
Pleading, § 1440 
Answer, § 1440 
Attachment in, § 1443 
Attorney general, party to, § 1698 
Attorneys’ fees, allowance of, § 1444 
Benefits, costs and fees as dependent on,.§ 1444 
Bondholders, 

Lien, § 1436 

Pai'ties to, § 1439, p. 1143 
Burden of proof, § 1441 
Change of parties, § 1439, p. 1145 
Conditions precedent, § 1438 
Costs, § 1444 
Cross bill, § 1440 
Defenses, § 1484 

Demand, condition precedent to maintenance, § 
1438 

Directors, objections to, § 1439, p. 1143 
Dlscontmuance, § 1442 
Dismissal, § 1442 
Distribution of assets, § 1431 
Evidence, § 1441 

Executions, return unsatisfied as condition prece¬ 
dent, § 1438 
Fees, § 1444 

Foreign corporations, appointment of receivers 
of, § 1888, p. Ill, n. 32 
Fraud, pleading of, § 1440 
Good faith, assets disposed of in as not subject 
to, § 1432 

Injunction against, § 1460 
Interest, allowance in, § 1443 
Interrogatories, § 1440 
Intervention, 

Discretion, § 1439, p 1145 
Lien acquired, § 1435 
Issues and proof, § 1440 
Judgment or decree, § 1443 , 

Recovery of as condition precedent to, 5 1438 
Jurisdiction, § 1436 
Laches, effect of, § 1437 
Limitations, § 1437 

Motion for stay of proceedings, propriety of, § 
1781 

Parties, § 1439, pp. 1143-1146 
Mis 30 inder, § 1439, p 1145 
Persons by and against whom relief may be had, 
S 1433 


Creditors’ suits—Continued, 

Pleading, § 1440 
Preferences, 

Obtaming of as affecting right to maintam 
suit, § 1433 
Right of, § 1436 
Process, § 1439, pp. 1143-1146 
Proof, § 1440 

Property subject to, § 1432 
Receivers, post 
Rights acquired by, § 1435 
Sequestration, remedy by way of, §§ 1429, 1431 
Stock and stockholders, post 
Subrogation, § 1438 
Time to sue, § 1437 
Trust funds, light to pursue, § 1432 
Unliquidated damages for torts, liability to, § 
1432 

Venue, § 1436 

Verification of pleading, § 1440 
Waiver of objections to, § 1438 
Winding up affairs, § 1431 
Crimes and offenses, §§ 1368-1371, pp 1073-1083 
See, also, criminal prosecutions, post 
Assault and batteiy, liability for, § 1364, p. 1078 
Blue Sky Law, violation of, § 1364, p. 1078 
Capacity to commit crime, § 1358 
Charter provisions, effect, § 1361 
Conspiracy, lisrtiility for, § 1364, p. 1076 
Directors, post 

Dissolution for violation of aummal law, § 1665, 
li. 1439 

Embezzlement, liability for, § 1364, p 1079 
Extortion, liability, § 1364, p. 1079 
Foreign corporations, § 1960 
Forfeiture of charter for violation of criminal 
law, § 1665, p 1440 

Homicide, liability for, § 1364, p. 1077 
IncoiTorated, failure to print or place word un¬ 
der corporate name, § 1364, p. 1078 
Intent, liability as dependent on, § 1363 
Larceny, liability for, § 1365, p. 1079 
Libel, Uability for, § 1364, p. 1079 
Misuser of franchise or powers, penalty as pref¬ 
erential to forfeiture of chaiter, § 1663 
Nuisance, liability for, § 1364, p. 1077 
OfSlcers and agents, post 

Persons within meaning of criminal statute, § 
1360 

Receivers, § 1521 

Effect on liability for, § 1499 
Sabbath breaking, § 1364, p 1079 
Stamping papers, omission, § 1364, p. 1079 
Stock, fraudulent issuance of, § 207 
Stockholders, § 714 

Expulsion for, § 481, p. 1154 
Syndicalism, liability for, § 1364, p. 1078 
Torts, liability for criminal acts, § 1263 
Usury, liability for, $ 1364, p. 1079 
Criminal prosecutions. 

Appeal and error, § 1370 
Appearance, § 1368 

Corporations as persons within meaning of stat¬ 
utes relating to, § 8, p. 387 
De facto corporations, legality of incorporation 
attacked in, § 98 
Default judgment, § 1371 

Estoppel to deny corporate existence in, § 109, p. 
509 
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Criminal prosecutions—Continued, 

Indictment and information, post 
Judgment, § 1371 
Jurisdiction, § 1365 
Jury questions, § 1369 
Liability to, § 1358 
Misfeasance, § 1359 
Nature of proceedings, § 1365 
Nonfeasance, § 1359 
Punishment, § 1371 

Procedure, §§ 1365-1371, pp. 1079--1083 
Process, § 1368 
Sentence, § 1371 
Service of piocess, § 1368 
Summons, § 1368 
Trial, § 1369 
Venue, § 1365 
Warrants, § 1368 
Cross bill, 

Cl editors’ suits, § 1440 

Stockholders, actions between stockholders and 
corporation, § 529 

Cross pleadings, stockholders’ liability, actions to en¬ 
force, § 690 
Cumulative dividends, 

Defined, § 229, p 661, n. 20 
Preferred stock, § 229, p. 661 
Cumulative penalties, officers and agents, liability 
for, § 836 

Cumulative lemedies, 

Forfeituie or sale of stock for nonpayment, § 
367 

Lien oil stock, enforcement, § 457 
Stockholders’ liability, enforcement, § 679, p. 
1421 

Cumulative voting. 

Directors, election of, § 720,* p 46 
Stockholders’ meetings, f 548, p. 1238 
Curative acts, 

Detects or omissions in creation or organization, 
§ 91 

Foreign corporations, 

Doing business within state, § 1863 
Mortgages, power to mortgage, § 1106 
Quasi public corporations, moitgages, § 1111 
Curator ad hoc, foreign corporations, service of proc¬ 
ess oil, § 1943 

Curiosity, inspection of books and records, stock¬ 
holders, § 503, p. 1178 

Current expenses, capital stock used in payment of, 
§ 244 

Custodia logis, receivership, puipose of as to place 
properly in, § 1750, p 1528 
Custodian, stock, stockholder relationship, § 475 
Cjistodian receiver, assignment for benefit of credi¬ 
tors, discharge in case of, § 1417, n. 22 
Customs and usages. 

Authority of officer or agent representing corpo¬ 
ration, persons dealing with as required to 
take notice of, § 997^ p. 460 
By-laws, cieation or adoption by, § 187 
Contracts, liability in accordance with, § 1140 
Directors, 

Election in accordance with, § 720, p. 40 
Meetings, validity of meeting in accordance 
with, § 745, n 44 

Knowledge of, imputation to officer, § 762 
Name, acquisition by, § 165 


Customs and usages—Continued, 

Negotiable instruments, authority of ojBBcers and 
agents in respect to, § 1060, p. 584 
Notice, 

Directors* meetings, § 747, p. 90 
Lien on stock, § 450 
Officers and agents, 

Authoiity as provable by, § 1030 
Salary modified by, § 804, p 194 
Powers, exercise in accoi dance with, §§ 752, 960 
President, powers in accordance with, § 752 
Proxies, voting of stock by, § 550, p. 1249, n. 67 
Stock and stockholders, post 
Damages, 

Bondholders, wrongful refusal to make conver¬ 
sion, § 1166 

Bonds, refusal to deliver under contract for pur¬ 
chase, § 1158 
Certificates of stock. 

Actions to compel issuance, § 265, p. 735 
Refusal to issue, § 265, p. 731 
Conversion, pledged stock, § 430 
Directors, stockholders’ action against, § 833, p. 
254 

Dissolution, 

Award of, § 1716 

Minority stockholders’ proceeding, § 1714 
Employment contract, breach of, § 810, p. 214 
Exemplary damages, post 

' Fraud in subscription for or purchase of stock. 
Matters constituting, § 327, p. 850 
Recovery as dependent on showmg, § 327, p. 
864 

Fraudulent issue of stock, 

Holder for value as entitled to, § 254, p. 715 
Liability of directors, officers or agents, § 
255 

Fraudulent representations to subscribers, § 137 
Illegal issue of stock, holder as entitled to, § 254, 
p 715 

Inspection of books and records, stockholder’s 
right to on refusal, § 610 
Invalid or irregular issue of stock. 

Liability of corporation for, § 254, p. 711 
Recovery of, § 251 
Measuie of damages, post 

Misnomer of corporation in assessment of, ef¬ 
fect of, § 172 
Nominal damages, post 
Nonsubsciiption, breach of, § 1155, p. 739 
Officers and agents, post 
Overissued stock, 

Liability of directors, § 255 
Liability of officers or agents, § 255 
Payment for stock, satisfaction of damages as 
sufficient payment, § 241, p 673 
Pledge of stock, pledgor’s rights as to, § 432, p. 
1038 

Purchase of claims for, ultra vires, § 1088, p. 
633 

Purchase of stock, fraud inducing, § 850, p. 289 
Reorganization, breach of agieement, § 1682, p. 
1326 

Sale of stock. Stock and stockholders, post 
Stockholders, forfeiture of interest, § 481, p. 
1155 

Subscriptions, 

Call as unnecessary before bringing suit for, 
S 350 
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Damages—Continued, 

SubsCTiptions—Continued, 

Fraud warranting recovery, § 326, p 832 
Suspension of member, § 481, p. 1154 
Underwriting agreements, breach of, § 1156 
Date, 

Notice, stockholders* meetings, § 644, p. 1280 
Proxies, execution of, § 550, p 1251 
Transfer of stock, blank assignment, § 395, p 
935 

Ultra vires or illegal issue of-stock for less than 
par or for property, etc., effect as against, § 
245, p. 696 

Dealing with corporation, 

Estoppel to deny existence in case of, § 100, pp. 
504-509 

Majority stockholders, § 490 
Stockholders, §§ 489, 490, pp- 1163-1167 

Membership in different corporations, § 492 

Death, 

Criminal offense punishable by, liability to pros¬ 
ecution for, § 1368 

Dividends, set-off as affected by, § 472, p. 1141 
Judgment claims for, priorities as respects mort¬ 
gages, § 1658 

Option to purchase or sell stock as affected by, 
§ 405, p- 953 
Stockholder, 

Estate as subject to stockholders* liability, § 
639 

Existence as unaffected by, § 6, p. 370 
Debenture bond, defined, § 1146 
Debentures, 

Construction, § 1153 
Defined, § 1146 
Registration, § 1154 
Stock distinguished, § 194, p. 621 
Debt, action on. 

Enforcement of unpaid stock subscription, § 679, 
p. 1422 

Implied contracts, § 1128 
Debtor, 

Corporation as, § 8, p, 386 
Foreign corporation as, § 1799 
Debts. Indebtedness, generally, post 
Deception, similar name resulting in, necessity of 
showing, § 173, p 575 

Declaration of dividends, §§ 463-468, pp. 1103-1116 
Declarations, 

Officers and agents. 

Admissibility to prove authority, § 1028 
Bmdmg effect on corporation, f§ 106^1072 
Sales of stock, actions on contracts of, § 411, p. 
987 

Stockholders, 

Binding effect, $ 1072 
Bmdmg effect on corporation, § 5, p. 373 
Stockholders’ liability, actions to enforce, § 688, 
pp. 1464-1464 

Subscriptions, actions for amount due on, § 382, 
p. 906 

Decree. Judgment, post 
Dedication, 

' .Officers or agents, authority in respect to, § 1041 
Real property, rights as to, § 1006 
Deed of trust. 

Bonds, certification, § 1154 

Power to give to secure debt, | 1104 


Deed of trust—Continued, 

Preferences m, statutory provisions, § 1393, p. 
1116 

Deeds and conveyances. 

Acknowledgment, necessity of, § 1100, p. 666 
Attestation, necessity, § 1100, p. 665 
Authoiity to execute, § 1100, p. 661 
Avoidance of, states, § 1112 
Bonds referring to, negotiability as affected by, § 
1148 

Capacity to convey, § 1095, pp 648-656 
Limitations on, § 1095, p. 652 
Prohibition, § 1095, p. 652 
Capacity to make, § 1098 

Certificate of acknowledgment, prima facie proof 
of compliance with statutory provisions, § 
1095, p. 656 
Charter provisions, 

Disposal of all property, § 1102, p 669 
Quasi-public corporations, § 1103, p. 671 
Restrictions in respect to, § 1095, p. 653 
Consideration, 

Conveyance to corporation, § 1093 
Intention as affected by, § 1101 
Transfer of all property, § 1102, i>. 668 
Construction of, § 1101 
Contracts of sale, § 1097 
Delivery, § 1100, pp. 659-666 

Conveyance to corporation, § 1093 
Description of grantee, § 1093 
Description of property, § 1099 

Conveyance to corporation, § 1093 
Dissolution, 

Effect on, S 1733, pp. 1495-1498 
Trustees, § 1745, p. 1516 

Estate acquired, conveyance to corporation, § 
1094 

Estoppel to deny corporate existence by grantee, 
§ 109, p. 508 

Exceeding power to convey, effect of, § 1116 
Execution of instruments, § 1100, pp. 659-666 
Foreign corporations. 

Governing law, § 1802 
Power in respect to, § 1874 
Ultra vires or prohibited conveyances, { 1878 
Form and requisites, § 1099 
Formalities, presumption as to compliance with, 
§ 1095, p. 656 

General manager, authority in respect to, § 1038, 
p. 534 

Grantee, description of, § 1093 
Improvements induced by promise to convey, com- 
pellmg conveyance in case of, § 1114 
Indirect transfer, § 1095, p. 654 
Injunction against, § 1446 

Intention, construction in accordance with, § 1101 
Leave of court, statutory provisions, § 1095, p. 
655 

Liability of transferee, 5 1101 
Limitations on, § 1095, p- 652 
Method of, § 1098 
Mode of alienation, § 1096 

Mortgage, power to mortgage as included in pow¬ 
er to convey, § 1105 
Officers and agents, 

Authority in respect to, § 1038, p. 532 
Avoidance, § 1101 

D^ivery of deed to, title acquired, § 1093 
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Deeds and conveyances—Continued, 

Officers and agents—Continued, 

Execution in name of corporation, § 1100, p. 
600 

Officer as grantee, § 1093 
Eatiflcation, jury question as to, § 1035 
Title acquired, § 1093 
Omission of seal, effect of, § 1100, p. 664 
Operation and effect, § 1101 
Partial invalidity, effect of, § 1116 
President, 

Authority in respect to, § 1038, p. 533 
Disaffirmance of within reasonable time, § 
775, p. 139 
Presumptions, 

Compliance with formality, J 1095, p. 666 
Seal, § 1100, p. 662 
Prohibition, § 1095, p. 652 

Title acquired by corporation in case of, S 
1113 

Projected corporation, power to take, § 127 
Promoters, conveyance to corporation, g 146 
Property acquired by, § 1090 
Ratification, defectively-executed deed, g 1100, p. 
661 

Receivership, avoidance of, § 1516 
Recitals of authority, necessity, § 1099 
Recordation, g 1100, pp. 659-666 
Rescission, § 1101 

Resolution authorizing, effect of as formal con¬ 
veyance, § 1098 

Restrictions on power, construction of, g 1095, p. 
654 

' Scroll seal, sufficiency of, g 1100, p. 664 
Seal, 

Affixing of as prlma facie evidence of compli¬ 
ance with requirements of statute, g 
1095, p. 656 

Affixing of as sufficient without signature* § 

1100, p. 660 

Form and sufficiency, g 1100, p. 663 
Necessity of, g 1100, p. 663 
Omission of, g 1100, p. 664 
Presumptions arising from, g 1066, p. 570; g 
1100, pp. 662, 664 
Signatures, g 1100, p. 660 
Statutory provisions, 

Consent, g 1005, p. 655 
Execution, § 1100, p. 660 
Express grant of power, g 1095, p. 650 
Quasi-public corporations, g 1103, p. 671 
Transfer of all property, g 1102, p. 668 
Stock and stockholders, post 
Successor corporation, g 1093 
Title acquired by corporation, g 1113 
Title or interest conveyed, conveyances to corpo¬ 
ration, g 1094 

Ultra vires, rescission or cancellation of, g 1117 
Words of succession, necessity, g 1093 
De facto corporations. 

Actions, capacity to sue and be sued, g 1287 
Agents, liabilities, g 97 « 

Amendment of articles, g 80, p. 473, n. 24 
Bona fide attmpt to incorporate as essential, g 
101 

Burden of proof as to, g 76, p. 459 
Change in name resulting in, g 171, p 573 
Chattel mortgages, execution by, g 1214 
Collateral attack on existence, gg 87-B9, 94 


De facto corporations—Continued, 

Compliance with statutory requirements, neces¬ 
sity of, g 104, M> 498-601 
Conditions subsequent, nonperformance of, § 105 
Contracts, capacity, § 1118, n 75 
Conveyances, capacity to convey, g 1095, p. 649, 
n. 91 

Criminal prosecutions, legality of incorporation 
attacked in, g 98 

Defects in charter or articles resulting in crea¬ 
tion of, g 104, p. 600 

De jure corporations distinguished, g 93 
Determination of existence, g 99 
Dissolution, 

Actions by or against after dissolution, § 1772 
Administration of affairs after, g 1744, p. 
1613 

Affecting acts of, g 1727 
Duties, g 95 

Estoppel, creation by, § 108 
Estoppel to deny existence, doctrine as limited to, 
g 111, p. 517 

Excessive debts, statutory liability of officers or 
directors, g 897, p. 329 

Exercise of corporate powers, necessity, g 102 
Existence, g 1623 

Expiration of charter resulting in, g 106 
Piling of articles, failure of, g 104, p 498 
Foreign corporations, collateral attack in, g 1885 
Forfeiture of charter resulting in, g 105 
Fraudulent attempt at organization, g 103 
Illegality in attempted organization, effect of, g 
103 

Irregularities in charter or articles resulting in 
creation of, § 104, p. 600 
Judgment of ouster preventing existence, g 107 
Lack of qualification of corporators or officers as 
preventing existence, g 48 
Law under which corporation might rightfully 
exist as essential to cieation of, g 100 
Liabilities, g 95 

Officers and agents, g 97 
Members, rights and liabilities, g 96 
Name, similarity, g 167, p. 667 
Officers, liabilities of, g 97 
Pleading existence of, g 1327, p. 1015 
Powers, g 95 

Presumptions as to rightfulness of incorporation, 
foreign corporations, g 1885 
Presumptions in favor of, g 75, p. 460 
Promoters, personal liability on contracts, g 132, p. 
634 

Proof of as sufficient proof of corporate exist¬ 
ence, g 76, p. 462 

Recording or fliing of articles, certificate or char¬ 
ter, 

Essential to creation of, g 62 
Failure to comply with statutory provisions,' 
g 104, p. 498 

Repeal of charter resulting in, g 106 
Sale of stock, warranty as to, g 406 
Stockholders, rights and liabilities, gg 96, 611 
Subscribers to stock, collateral attack by, g 96 
Subscriptions, liability on, g 298, p. 790 
Suing or defendmg on behalf of, persons entitled, 
g 666, p. 1286 

Unauthorized assumption of franchise, g 118 
User or exercise of corporate powers, g 102 
Warranties, sale of stock, g 406 
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Be facto directors, 

Calls or assessments, anthority to make, § 353 
Voting at stockholders’ meeting, § 548, p. 1244 
Be facto dissolution. 

Assignment for benefit of ciedilors operatmg as, 

S 1409 

Bissolution distinguished, § 1727 
Stockholders’ liabUity, exhaustion of remedy 
against corporation as prerequisite to enr 
forcement in case of, § 670, p. 1392 
Transfer‘Of property resulting in, § 1668 
Be facto ofilcers and agents, 

Adverse title or interest, acquisition of, 5 784 
Binding effect of acts, § 739 
Claims against corporation, purchase of after ad¬ 
justment In resi)eet to, § 800 
Conveyances by, § 1100, p. 661 
Beflned, § 740 
Buties and liabilities, § 739 
Holding over, § 740 
Biabihties, § 739 . 

Preferences to, § 1391, p 1110 
Process, service on, § 1313 
Ratification, unauthorized act of ministerial of¬ 
ficer, § 1016, p 491 
Statutory liability, § 895, p. 319 
Stockholders’ meetings, calling of, § 543 
Transfers of shares on books by, § 437, n. 90 
Be facto powers, exercise of, § 935 
Be facto residence, acquisition of for purpose of 
venue, § 1296 

Be facto stockholders, suing or defending on behalf 
of corporation, § 566, p. 1285 
Befault, 

Bonds, acceleration of principal by declaration of, 
§ 3168, p. 776 

Foreclosure, pleading of, § 1205 
Interest on bonds, power to issue bonds as af¬ 
fected by, § 1147, p. 723 
Pledge of stock, 

Remedies of pledgee after, § 431, pp 1028- 
1036 

Sale or other disposition before default, § 
429 

Subscribers in, distribution of assets to on disso¬ 
lution, § 1768, XL 20 
Default judgment, 

Actions by or against corporation, § 1341, p. 1058 
Criminal prosecutions, § 1371 
Bissolution, liability as affected by, § 1735 
Foreign corporations, actions against, § 1956 
Enforcement of, § 1957 
Preference resulting from, § 1389 
Preferences, directors, § 1391, p. 1111 
Stockholders’ liability, conclusiveness of default 
judgment against corporation m respect to, 
§ 673, p. 1403 

Defective mcorporation or organization, 

Collateral attack, § 87 
Cure of, §§ 90--92 

Be facto corporations, §§ 93-98, pp. 489-^94 
Defense, of, action to enforce liability on sub¬ 
scription, § 685, p. 1435 
Directors’ liability in case of, § 841 
Estoppel to deny corporate existence, §§ 108-117, 
pp. 503-520 

Ijegislative recognition, § 92 
Liability of officers and agents, § 89 
Lien on stock as affected by, § 446 


Defective incorporation or organization—Continued, 
Oflacers’ liability in case of, § 841 
Official recognition, § 92 
Powers, rights and liabilities, § 88 
Stockholders, rights and liabilities, §§ 96, 619- 
612 

Defense of in action to enforce, § 681, p, 1436 
Validity of contracts, § 976, p 433, n. 44 
Defendant, corporat4on as, § 8, p 386 
Defenses, 

Bonds, actions on, § 1163, p. 762 
Compensation, actions by officers or agents, § 

810, p. 208 

Creditors’ suits, § 1434 

Directors, actions against by corporation, § 814 
Dissolution, proceedings, claims against dissolved 
corporation, § 1766, p. 1552 
Foreclosure, § 1201 
Foreign corporations, post 

Fraudulent conveyances, actions to set aside, § 
1425 

Issues raised by pleadings, actions by and against 
corporations, § 1337, p. 1048 
Officers and agents, actions against by corpora¬ 
tion, § 814 

Penalties, action against corporation for violation 
of regulatory statute, § 992 
Pleading of, actions by or against corporation, § 
1325 

Pledge of stock, foreclosure action, § 431, p. 1030 
Reorganized corporations, actions against, § 1597 
Sale of stock, contract for, § 409, p. 976 
Stockholders* liability, post 
Subscriptions, post 
Deficiency, 

Forfeiture of stock for nonpaym^t, right in re¬ 
spect to, § 371 

Pleading of, actions for amount due on subscrip¬ 
tions, § 386, p. 906 

Deficiency judgment, foreclosure proceedings, § 1208 
Definiteness, 

Petition or complaint, stocldiolders suing on be¬ 
half of corporation, § 573, p 1295 
Pleadmg, dissolution proceeding, § 1712, p. 1477 
Sales of stock, contract for, § 400, p. 041 
Definitions, § 1 

Action, § 1843, p. 65, n. 76 
Actual stock, § 193, p. 619 
Adjunct, § 7, p. 385, n. 74 
Agents, § 1042, p 200 
Aggregate corporation, § 15 
Assessments, § 341 
Associates, § 37 
Bonds, § 1146 
Bonus stock, § 215 
By-laws, § 179 
Galls, § 341 
Capital, § 193, p. 616 
Capital stock, § 103, p. 614; § 543, n. 94 
Cash dividend, § 458 
Certificate of stock, § 258, p. 721 
Civil corporations, § 17 
Close corporation, § 14 
Common directors, § 790 
Common stock, § 216 
Conditional subscriptions, § 315 
Consolidation, § 1603 
Convertible bonds, § 1146 
Convertible coupon bonds, $ 1146 
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Definitions—Continued, 

Corporators, § 35, p 412 
Coupon, § 1170, p 787 
Coupon bond, § 1146 
Creditors, § 1720 

Cumulative dividends, § 229, p. 661, n, 20 

Debenture bond, § 1146 

Debentures, § 1146 

Debts contracted, § 652 

De facto corpoiations, §§ 93, 99 

De facto ofllcers, § 740 

De Jure corporations, § 93 

Dissolution, § 1638 

Dividends, § 458 

Doing business, § 1828, n 63 

Domicile, § 176, p 583, n 41 

Ecclesiastical corporation, § 16 

Foreign corporations, § 1783 

Formative stock, § 215 

Franchise, § 69 

Funding bond, § 1146 

Guaranteed stock, | 220 

Illegal transactions, § 966 

Income bond, § 1146 

Indebtedness, § 1124, p. 699 . 

Insolvency, § 1372, pp. 1083-1086 

Receivership proceedings, § 1458; § 1459, p. 

1166 

Interim certificate, § 258, p. 722, n. 40 

Intra vires act, § 965 

Lay corporations, § 16 

Local agent, § 1942, p. 212 

Manager, § 1002 

Managing agents, § 1942, p 212 

Maikct price, § 246, p 697, n 85 

Meeting, § 539, n 59 

Migratory corporations, § 1793 

Net profits, § 462, p 1100 

Nonassessable stock, § 215 

Nonpar stock, § 215 

Oi>en corporation, § 14 

Organization, § 63 

Original stock, § 215 

Outstanding, § 1169, p. 783, n. 19 

Overissue, § 209 ' 

Raid up stock, § 215 

Perpetual succession, § 78 

Persons, § 1360 

Preferred right, § 219 

Pnefened stock, § 220 

Prepaid stock, § 215 

Private coriKirations, § 18, p. 396 

Promoters, § 119 

Proxy, § 550, p. 1248 

Public corporations, § 18, p. 394 

Public service corporations, § 22, p. 403, n. 63 

Quasi corporations, § 21 

Registered bond, § 1146 

Registered coupon bonds, § 1146 

Rehabilitation, § 1741 

Reorganization, § 1578 

Shares of stock, § 194, p. 619 

Sinking funds, § 1169, p. 780 

Sole corporation, § 15 

Stated capital, § 193, p. 616, n. 11 

Stock, § 192 

Stock dividends, § 466, p. 1110 

Stockholders, § 475 

Subscribed capital stock, § 543, n. 94 


Definitions—Continued, 

Subscription contract, § 283 
Subsidiary corporation, § 14 
Surplus, § 512, p 1191 
Technical insolvency, § 1372, p. 1084, n. 45 
Trading corporation, § 22, p 404, n. 67 
Tramp corporations, § 1793 
Treasury stock, § 212 
Ultra vires, § 965 
Underwriting agreements, § 1166 
Underwritmg contracts, § 291 
Value, § 1162, p 753, n 17 
Visitation of corporation, § 986 
Voting trusts, § 552, p. 1257 
Watered stock, § 244 
Working capital, § 193, p. 616, n. 11 
Defunct corporations. 

Purchase of shares in as making purchaser stock¬ 
holder, § 478 
Reincorporation, § 1576 
De jure corporations. 

Collateral attack on existence, §§ 87-89 
Conveyances, capacity to convey, § 1095, p. 649, m 
91 

Cure of defective incorporation resulting in, § 90 
De facto corporations distinguished, § 93 
Existence, necessity of showing, § 76, p 462 
Subscriptions, liability as dependent on forma¬ 
tion, § 298, p. 788 

Subscriptions to stock before organization, § 317 
De Jure dissolution. Judicial proceedings for, § 1649„ 
p. 1420 

De Jure oflOlcers, compensation, § 803 
Delay, 

Certificates of stock, damages for delay in Issu¬ 
ing, § 266, p. 736 

Commencement or completing undertaking, dis* 
charge of subscriber to stock by, § 3^, p- 
879 

Delivery of stock sold on contract, damages re¬ 
coverable by buyer, § 414 
Foreclosure proceedings, effect of, § 1210, p. 889 
Delegates, election of dii*ectors by, § 720, p 46 
Delegation of duties, power in respect to, § 993 
Delegation of management, contract resulting in, va¬ 
lidity, § 1122 
Delegation of powers, 

De facto directors, § 739 
Diiectors, § 758 

Election of, § 716, p. 33 
Ofideers and agents, § 759 
Tiustees, voting trusts, § 552, p. 1266 
Delinquent assessment, sale of stock for, § 486, pu 
1162 

Delinquent members, voluntary surrender of stock, 
effect of, § 332 

Dehnquent stock, voting, stockholders’ meeting, § 
548, p. 1239 
Deliveiy, 

Bonds, ante 

Certificates of stock. Stock and stockholders- 
post 

Coupons, title as passing by, § 1170, p. 789 
Mortgages, § 1182 

Stock Stock and stockholders, post 
Demand, 

B 9 nds, liability as dependent on, § 1168, p. 779 
Books and records, inspection of, § 988 
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Demand—Continued, 

Galls or assessments, § 359 
Payment on, § 360 

Certificate of stock, issuance of, § 260 
Change of venue, actions by or against corpora¬ 
tion, § 1301 

Compensation, condition precedent to ofllcer’s 
action for, § 810, p. 208 

Conditions piecedent, actions for breach of con¬ 
tract for sale of stock, § 411, p. 984 
Coupons, payment of, § 1170, p. 791 
Creditors’ suits, condition precedent to, § 1438 
Directors, action agaanst by stockholders as re¬ 
quiring, § 827 

Dividends, recovery of defendant on making of. 

§ 472, p. 1139 

Foreclosure as dependent on demand for pay¬ 
ment, § 1197 

Inspection of books and records, stockholders, § 
509 

Officers and agents. 

Actions against by stockholders as requiring, 

§ 827 

Authority to make, § 1060, p. 584 
Option, repurchase or resale of stock, § 406, p. 
956 

Payment, sale of pledged stock as dependent on, 
§ 481, p 1032 

Receivership, condition precedent to proceeding 
for appointment, § 1476 
Registration, stock transfers, § 438, p.' 1058 
Repurchasing agreements, 

Option exercised by, § 324 
Performance of, § 326, p 827 
Statutory liability, directors or officers, condi¬ 
tions precedent to action to enforce, § 913 
Stockholders’ liability, 

Condition precedent to action to enforce, § 
680, p 1432 

Pleading in action to enforce, § 688, p. 1462 
Stockholders suing or defending on behalf of 
corporation, § 564, p. 1280 
Subscriptions, 

Bonds, § 1156, p 738 

Gondition precedent to action for amount 
due on, § 375 

Demonstration rooms, foreign corporations, mainte¬ 
nance of as doing business within state for ju¬ 
risdictional purposes, § 1920, p. 160 
Demurrer, 

Actions by or against coji-poration, § 1327, p. 1013 
Authority of officers or agents, admissions as re¬ 
sult of, § 1334, p. 1037 

Capacity to sue, want of raised by, § 1330, p. 
1027 

Dissolution, 

Actions by or against corporation after diSp 
solution, § 1778 
Creditors* proceeding, § 1724 
Officers or members proceeding, § 1710 
State proceeding for, § 1701 
Misnomer, objection waived by, § 1328, p. 1023 
Receivership, actions by or agamst receiver, f 
1633 

Stockholders, 

Actions between stockholders and corpora¬ 
tion, § 529 

Actions to enforce liability, § 692 


Demurrer—Continued, 

Stockholders—Continued, 

Suing or defending on behalf of corporation, 

§ 575 

Ultra vires, defense taken advantage of by, § 
1331 

Denials, 

Actions by or against corporation, § 1327, p 1015 
Subscriptions, pleading in actions for amount 
due, § 383, p 911 
Dentistry, practice of. 

Power of coiporation to engage in, § 956, p 401 
Under coiporate name as prohibited, § 47, p. 428, 
n. 7 

Depletion of assets, directors, liability for, § 768, 
p 123 
Deposit, 

Funds, officers and agents, authority to make, § 
1036, n. 62 

Organization requiring, § 68 
Pleading payment of, actions for amount due on 
subscription, § 382, p 906 
Subscriptions, payment of, § 312 
Transfers of stock, deposit of certificates in pub¬ 
lic office, § 398 
Depositaries, 

Bonds, liability of trustee under bondholders’ 
agreement, § 1191, p. 863 

liability for safekeeping of funds, treasurer, § 
760 

Depositary agreement, bondholders* committee, du¬ 
ties of trustee under, § 1191, p. 840 
Depositions, foreign coiporations, consent to as gen¬ 
eral appearance in action against, § 1950 
Depreciation, 

Deduction for in determining net profits for divi¬ 
dend purposes, § 462, p. 1101 
Dividends from amount reserved for, § 461, p 
1098, n. 11 

Pledgee of stock as liable for, § 426, p 1018 
Rescission of contiact for sale of stock on 
ground of, § 408, p. 962 

Descriptions, dissolution proceedings, pleading of, § 
1712, p 1478 

Descriptive clauses, mortgages, construction of, § 

1188, p. 820 

Descriptive names, exclusive use of, acquisition of 
right, § 173, p. 578 

Descriptive words, name appropriating exclusive use 
of, § 167, p 564 
Detached coupons. 

Liability in lespect to, § 1170, p. 788 
Negotiability, § 1170, p. 789 

Deterioration, mortgaged property, liability of mort¬ 
gagor purchasing on foieclosure, § 1191, p 848 
Determinable fee, limitation of coiporate existence 
as requiring taking of, § 1088, p. 630 
Determmation of amount for limitation purposes, $ 
1124, p. 700 

Detrimental acts, directors or officers holding office in 
different corporations, § 792 
Devise, property acquired by, unauthorized purpose, 
§ 1088, p. 632 

Devisees, foreign corporations, real estate acquired 
and held as, § 1868 

Diagnosis, contract in name of corporation for as 
ultra vires, § 966, p. 410 
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Diligence, 

Majority stockholders, 

Conservation of property, § 514 
Requirements as to, § 496, p 1173 
Preference obtained by, creditors as entitled to 
retain, § 1394 
Direction of verdict, 

Foieign corporations, actions by, § 1913 
Sales of stock, actions arising out of, § 411, p. 
996 

Stockholders* liability, actions to enforce, § 699 
Directors, 

Abolition of office, § 736 

Absence, compensation as affected by, f 807 

Acceptance of office, § 727 

Accommodation paper, authority to execute, § 
1061 

Accord and satisfaction, power to enter into, § 
1064, p 600, n. 13 
Accouniing, § 769 

Demand for as condition precedent to action, 

§ 861 

Receivership in suit for, § 1466, n, 26 
Sales of property, $ 774 
State's action for, § 836 
Stockholders* action against, § 833, p. 251 
Acquiescence, 

Dealings with corporate property, § 778 
Issuance of stock to themselves, § 795 
Ratification of unauthorized act by, § 763 
Actions, 

Against fellow directors, 8 834 
Misappropriation of assets, 8 768, p 128 
Recovery of compensation, 8 810, pp. 207- 
214 

Actions against by corporation, 88 811-819, pp. 
214r-223 

CJonditions precedent, 8 813 

Defenses, 8 814 

Evidence, 8 818, pp. 219-222 

Findings, 8 819 

Form of action, 8 811 

Issues, proof and variance, 8 817 

Judgment or decree, 8 819 

Jurisdiction, 8 812 

Jury questions, 8 819 

Parties, 8 816 

Pleading, 8 817 

Pi*esumptions and burden of proof, 8 818 

Process, 8 816 

Right of action, 8 811 

Time to sue, 8 816 

Trial, 8 819 

Actions against by state, 8 835 
Actions against by stockholders, 8§ 820-833, pp. 
223--257 

Amount of recovery, 8 833, p 254 
Attorney’s fees, 8 833, p. 257 
Conditions precedent, 88 826-828, pp. 231- 
234 

Consent of court as condition precedent, 8 
828 

Corporate wrongs, 8 821, pp 223-228 
Costs and expenses, 8 833, p 256 
Damages, 8 833, p. 264 

D&tnand upon and refusal of corporation to 
sue as condition precedent, 8 827 
Dei-ivative actions, costs, 8 833, p. 257 


Directors—Continued, 

Actions against by stockholders—Continued, 

Derivative actions, damages recoverable, 8 
833, p. 265 

Derivative character, 8 821, p. 224 

Evidence, 8 832, pp 244-248 

Findings, 8 833, p 248 

Form of action, 8 825 

Injunction, § 833, p. 251 

Issues, proof and variance, 8 831, p. 243 

Judgment or decree, 8 833, p. 249 

Jury questions, 8 833, p 248 

Laches, 8 829, pp. 234-237 

Limitations in respect to, 8 829, p, 236 

Parties, 8 830 

Personal wrongs, 8 822 

Plea or answer, 8 831, p. 242 

Pleading, 8 831, pp. 239-243 

Process, 8 830 

Receivership, 8 833, p 251 

Recovery or relief, 8 833, p. '249 

Representative actions, 8 P* 224 

Status as stockholders, 8 824 

Trial, 8 833, p. 248 

Ultra vires acts, 8 823 

Actions to enforce liability, 88 858-875, pp. 294r- 
303 

Conditions precedent, § 861 

Defenses, 8 863 

Evidence, 8 869 

Execution on judgment, 8 872 

Findings, 8 871 

Form of action, 8 860 

Issues, proof and variance, 8 868 

Judgment, 8 872 

Jurisdiction, 8 864 

Limitations, 8 862 

Nature of action, 8 860 

Parties, 8 865 

Pleading, 8 868 

Right of action, 8 869 

Statutory liability, 88 911-927, pp. 345-362 
Time to sue, 8 862 
Trial, § 871 
Venue, 8 864 

Acts of other officers or directors, liability, § 767 
Adjourned meeting, 8 745 
Notice of, 8 747, p. 89 
Place of holding, 8 746 

Adjournment of meeting for election of, 8 718, 
P 38 

Advances, » 

Duties and liabilities in respect to, 8 799, pp. 
181-185 

Payment of wages to employees, authority 
in respect to, 8 1048, p. 549 
Adverse title or interest, acquisition of, 8 784 
Adveitising expenses, authority to pay, 8 768, p, 
128, n 30 

Affidavit of defense, actions against by corpora¬ 
tion, 8 817 

Agent of'Corporation, acting as, § 745 
Agreement respecting membership, validity of, 
8 716, p. 35 

Amendment of charter, 

Powers in respect to, 8 81, p. 476 
Unanimous consent as lequired when chang- 
mg number of, 8 81, p. 479 
Amount of compensation, § 806, pp. 203-206 
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Directors—Continued, 

Appropriation of assets^ liability for, § 768, 
p. 125 
Arbitration, 

Disputes with corporation, § 811 
Power to submit to, § 1065 
Articles or instruments of incorporation as re¬ 
quired to fix number, § 65, p. 439 
Assets, duties and liabilities in respect to, § 768, 
pp. 12a-131 

Assigned debts, liability on, § 886 
Assignment for benefit of creditors. 

Liability as included, § 1412 
Power to make, § 1402 

Attachment, enforcement of liabihty by, § 860 I 
Attorney general, action against in name of, § | 
835 

Attorneys, 

Employment, § 1061 

Personal liability for compensation of, § 839 
Attorney’s fees, stockholders’ actions against, § 
833, p. 257 

Bankruptcy as vacating office of, § 735 
Beneficial contracts with corporation, validity of, 

§ 781, p. 153 

Bill of particulars, actions against by stockhold¬ 
ers, § 831, p. 242 

Bonded indebtedness, liability on, § 890 
Bondholders, 

Personal liability for fraud in reject to, § 
850, p. 286 

Security impaired by, remedies, § 1192, p. 857 
Bonds, 

Acceptance as compensation, § 809 
Authority to issue, § 1062, p. 695 
Authorization of issue, § 1150 
Liability on, § 890 
Books and records, 

CJonclusiveness in respect to election of, § 716, 
p, 32 

Duties and liabilities in respect to, §§ 779, 780 
Inspection of, § 780 

Meetings, record of proceedings* § 751 
Statutory liability, admissibility 'in action to 
enforce, § 022, p. 359 

Borrowing for corporation, § 799, p. 184 
Borrowing money, § 771; § 1059, p. 680 
Breach of contract, liability for, § 888 
Breach of duty, criminal lesponsibility, $ 931, p. 
364 

Breach of trust, § 761, p. 107 

Avoidance of transactions involving, § 763 
Joint and several liability for, § 764, p. 114 
Ratification of, § 763 
Bribes, accounting, § 788 
, Burden of proof. 

Actions against by corporation, § 818, p. 219 
Actions to enforce liability, § 869 
Creditor, bona fldes of claim, § 798 
Statutory liability, actions to enforce, § 922, 
p. 358 

Stockholders’ action against, § 832, p. 244 
By-laws, 

Adoption, § 186 

Alteration, amendment or repeal of, $ 188 

Binding effect, § 181 

Control of action under, § 743 

Interpretation, § 183 

Knowledge, S 180 


Directors—Continued, 

By-laws—Continued, 

Nomination in accordance with, § 720, p 46 
Notice of meeting in accordance with, § 747, 
p. 90 

Operation, § 181 

Organization and conduct of meetings in ac¬ 
cordance with, § 748 
Place for election fixed by, § 718, p. 39 
Qualifications prescribed by, § 189, p. 602; { 
726, p. 60 

Quorum as essential for enactment, § 187 
Resignation as governed by, § 736 
Time and place of election fixed by, § 718, p. 
37 

Vacancies in board filled in accordance with, 

§ 716, p. 33 

Waiver of provisions, $ 182, n, 42 
Calling, 

Elections, § 717 
Meetings, § 747, pp. 88-91 
Calls or assessments, authority to make, § 353 
Certificate of election, § 730 
Certificates of deposit, statutory liability, § 892 
Change of name, liability, § 841 
Charter, 

Compensation fixed by, § 804, p. 194 
Election in aecoi dance with, § 718, p. 37 
Liability, forfeiture, § 841 
Liability under, § 879 
Place for election fixed by, § 718, p. 39 
Chattel mortgages, authorization, $ 1215 
Citizenship, S 720, p. 61 
Claims, 

Payment, § 768, p. 127 
Purchase of against corporation, § 800 
Right to prove against corporation, § 1536 
CoUection of debts, liability for failure, § 766 
Collective authority to repi*esent corporation, § 
1000 

Common directors, ante 
Compensation, §§ 803-^810, pp, 190-214 
Absence as affecting right, § 807 
Acceptance, § 809 

Actions respecting, § 810, pp. 207-214 
Amount, § 806, pp 203-206 
Burden of proof in actions for, § 810, p. 210 
By-laws prescribing, § 189, p. 602 
Contracts respecting, § 804, pp. 102-199 
Amounts governed by, § 806, p. 204 
Duration, § 806, pp. 203-206 
Evidence in actions for, § 810, p. 209 
Fixing or voting own compensation, § 805, pp. 
199-202 

Instructions in actions for, § 810, p. 212 
• Jury questions in actions for, § 810, p. 212 
Liability in respect to fixing or receiving, § 
855 

Limitation of action to recover for, § 810, p. 
208 

Past services, § 804, p. 198 
Payment, § 809 

Personal liability of stockholders for, § 804, 
p. 195 

Pleading in actions for, § 810, p. 208 
Presumption as to serving without, § 803 
Presumptions in action for, § 810, p. 210 
Refund of compensation improperly voted, § 
805, p. 201 
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Directors—Continued, 

Compensation—Continued, 

Stockholders’ right of action for payment of 
unwarranted compensation, § 821, p. 226 
Suspension as affecting right, § 806, p 206, 
n 3 

Time to sue, § 810, p. 208 
Trial of action to recover, § 810, p. 208 
Verdict and findings in action for, § 810, p 
212 

Voting on question, § 805, p. 199 
Competitive business, engaging in, § 785 

Personal covenant not to engage in, § 787 
Compromise or settlement. 

Power, § 1064, p 599 

Stockholders’ action agamst, § 833, p 251 
Concealment, liability, § 155 
Conditions precedent, 

Actions against by corporation, § 813 
Actions against by stockholders, §§ 826-828, 
pp 231-234 

Actions to enforce liability, § 861 
Statutory liability, actions to enforce, § 913 
Conduct of election, § 720, pp. 40--50 
Consolidated corporations, parties to actions by 
or against, § 1633 

Construction of statutory provisions Imposing li¬ 
ability, § 879 
Contracts, 

Avoidance or ratification, § 783, pp. 156-159 
Compensation, § 804, pp. 192-199 
Execution on behalf of corporation, § 781, p. 
150 

Interest in and profits from, § 787 
Personal liability, § 840, p. 265 
Power to enter into, § 1043, p. 539 
Quorum as necessary, § 749, p. 93 
Validity of contract with corporation, § 781, 
p. 151 

Avoidance or ratification, § 783, pp 156- 
159 

Control of corporation, issuance of stock to them¬ 
selves for purpose of obtaining, § 795 
Conversion, liability, § 849, pp 276-281 
Coi-porate existence as shown by choosing, § 76, p. 

467 

Costs, 

Actions between directors, § 834 
Statutory liability, actions to enforce, § 927 
Stockholders’ actions against, § 833, p. 256 
Counsel, authority to employ, § 708, p. 130 
Creditors, 

Directors as for purpose of enforcing stock¬ 
holders’ liability, § 624 

Diability to dii*ectors, §§ 837-930, pp. 261- 
303 

Amendment of statutory provisions, § 

878 

Charter provisions, § 879 
Construction of statutory provisions, § 

879 

Contracts with corporations, $ 839 

Corporate acts, § 842 

Debts of corporation, § 839 

Defective incorporation, § 841 

Enf 01 cement in foreign state, § 880 

Excessive debts, § 844 

Fixing or receiving compensation, § 855 

Fraud § 850, pp 281-289 


Directors—Continued, 

Creditors—Continued, 

Liability to directors—Continued, 

Individual promise, § 840, pp. 264-201 
Nature, § 882 

Nonfeasance, § 846, pp. 273-276 
Particular statutes, § 893 
Personal profit or advantage, § 857 
Sale or purchase of property, § 864 
Statutory provisions, §§ 876-927, pp. 303- 
362 

Repeal, § 878 
Validity, § 877 
Waiver or release, § 909 
Torts, § 845 

Ultra vires acts and debts, § 843 
Unlawful payment of dividends, § 899, 
pp 333-338 
Relationship, § 837 
Rights as, §§ 798-802, pp 181-189 
Creditors* suits, objections, § 1439, p 1143 
Criminal responsibility, §§ 931, 932, pp. 363-368 
Nature and elements of offenses, § 931, pp. 
363-366 

Prosecution and pumshment, § 932 
Cumulative voting, Section, § 720, p 46 
Custom and usage, election in accordance with, 

§ 720, p. 40 

Damages, stockholders’ action against, § 833, p. 
254 

Dealings in respect to stock and stockholders, §§ 
793-797, pp 171-180 

Dealings with corporate property, § 778 
Dealings with corporation, §§ 781-783, pp. 150- 
159 
Debts, 

Contributions, 

Directors or other officers, § 928 
Stockholders, § 929 

Due to directors or officers, liability for, § 
884 

Liability for, § 839 

Liability for failure to collect, § 766 
Payment of corporate debts, § 766 
Prior to organization, liability, § 894 
Statutory liability for creating excessive 
debts, § 897 • 

Declarations, bmdmg effect, § 1071 
Deeds, title of corporation as passing by, § 1099 
De facto officers and agents, generally, ante 
Defective incorporation, personal liability, § 841 
Defenses, 

Actions against by corporation, § 814 
Actions to enforce liability, § 863 
Deficiency, dissolution as not resulting, § 1666 
Delegation of authority, § 758 
Purchases, § 1056, p, 568 
Representing corporation, § 1000 
Demand, 

Condition to stockholders suing or defend¬ 
ing on behalf of corporation, § 664, p. 
1282 

Statutory liability, condition precedent to ac¬ 
tion to enforce, § 913 

Depletion of assets, liability, § 768, p. 123 
Discretion, 

Declaration of dividends, § 765 
Defending actions against corporation, $ 560 
Dividends, § 229. p. 663 
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Directx)rs—Continued, 

Discretion—Continued, 

Exercise of powers, § 743 
Salaries, § 806, p 203 

Disposition of property or assets, authority, § 
1038, p 532 
Disaualification, § 737 

, Liability for debts as affected by, § 896, p 
319 

Dissensions among, receivership, 

Grounds, § 1467 
Instance of creditors, § 1468 
Dissolution, 

Administration of affairs after, § 1744, pp 
1510-1613 

Deficiency of directors, § 1666 
Parties to proceeding, $ 1710 
Powers, § 1645 
Priorities of claims, § 1766 
Property and rights as vesting in, § 1730, p. 
1490 

Receiver appointed on application, § 1750, p, 
1625 

Right to dissolve, §§ 1641-1646, pp. 1413-1418 
Settmg aside order, § 1719 
Statutory liability, § 910 

Creditors for corporate debts, § 906 
Trustee ex maleficio, § 1746, p. 1514 
Distribution of assets, liability for wrongful dis¬ 
tribution, § 770 
Diversion of assets. 

Holding oflaice in different corporation as af¬ 
fecting liability, § 791 
LiabUity, § 768, p. 124, n. 1; § 770 
Stockholders* right of action, S 821, p. 226 
Dividends, post 
Dummies, post 

Duration of compensation, § 806, pp. 203-206 
Election or appointment, §§ 716--720, pp. 32-60 
Adjournment or postponement of meeting, § 
718, p 38 

Calling of election, 5 717 
Challenging of vote, § 720, p. 49 
Conduct of election, § 720, pp 40-60 
Cumulative voting, § 720, p. 46 
Delegates, § 720, p. 46 
Determination of right to vote, § 720, p. 45 
Discharge of subscribers to stock by irregu¬ 
larity, § 334, p. 880 
Ineligible candidates, § 720, p. 48 
Inspectors, § 720, p. 43 
Irregularities in election, § 720, p. 41 
Majority of shares as essential, 5 720, p. 49 
Notice of election, j 717 
Number lequired to elect, § 720, p 49 
Opening and closing of polls, § 720, p. 48 
Place of election^ § 718, pp. 36-39 
Quorum as essential, § 719 
Rej'ection of vote, § 720, p. 46 
Result of election, § 720, pp 40-50 
Stockholders, § 482 

Supervision by court of equity, § 720, p 41 
Time of election, § 718, pp 36-39 
Umt voting, § 720, p. 46 
Eligibility, i 726, pp. 60-64 
Embezzlement, statutory liability, § 900 
Employment contracts, authority to enter into, § 
1048, p. 649 

Entire assets, sale; $ 1056, p. 569 


Directors—Continued, 

Entire property, disposition, § 1040 
Estoppel, 

Dealings with corporate property, § 778 
Issuance of stock to themselves, § 796 
Legality of meetings, § 746 
Statutory liability, actions to enforce, § 936 
Evidence, 

Actions for compensation, § 810, p 209 
Corporate actions against, § 818, pp 219-222 
Criminal prosecutions against, § 932 
Liability, actions to enforce, § 869, § 922, pp. 
358-361 

Stockholders* action against, § 832, pp. 244- 
248 

Excessive debts, liability, §§ 844, 897 
Exclusive powers, § 1000 

Executors or administrators, eligibility, § 726, p. 
62 

Extraordinary services, compensation as recover¬ 
able for, § 803 

Failuie to elect, de facto corporation as resulting,. 
S 106 

Failure to file reports, liability, § 895, pp. 
312-325 

Fair valuation, stock issued for property at, stat¬ 
utory liability to creditors, § 902 
False reports. 

Criminal liabiUty, § 931, p. 365 
Estoppel to enforce liability, § 916 
Liability for makmg, § 896, pp 326-328 
Separate causes of action for, § 912 
False representations, liability, § 155; § 850, p. 
282 

Fictitiously paid-up stock issued to, § 245, p. 694 
Fiduciary nature of relationship, $ 761, pp. 103- 
109 

Findings, 

Coiporatc actions against, § 819 
Enforcement of liability, § 871 
Stockholders* action against, § 833, p. 248 
Fiscal agents, employment of themselves as, S 
786, p. 162, n. 21 

Fixing or voting own compensation, § 805, pp. 
199^202 

Fofeign corporations, post 

Forfeiture of charter, liability for debts after, 8 
910 

Foileituie of stock for nonpayment, exercise ol 
right, 8 370 
Fraud, 

Assignment for benefit of creditors, § 1408 
Liability to creditors, § 850, pp 281-2o9 
Purchase of corporate property, § 775, p. 139, 
n. 68 

Statutoiy liability, f 900 
Voting salaries to themselves, § 805, p 202 
Fraudulent misrepresentations, criminal liability, 
I 932, p 366 

Fraudulent or illegally-issued stock, liability for 
damages, § 255 
Funds, 

Accounting, § 769 

Duties and liabilities, §§ 768-778, pp. 123-149 
Gift of coiporate property, § 768, p. 125 
Authority to make, § 1041 
Gifts, accounting, § 788 
Good faith, 

Conserving coiporate property, 8 768^ p. 123 
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Directors—Continued, 

Good faith—Continued, 

Conti acts with corporations, § 781, p. 151 
Creditor of coriwration, § 798 
Declaration and payment of dividends, § 765 
Engaging in competitive business, § 785 
Loans or advances to coiTporation, § 799, p. 
182 

Management of affairs, $ p. 113 
Payment of corporate debts, § 766 
Pieferences, § 1391, p. 1109 
Purchase of claims against corporation, § 
800 

Purchase of corporate property, § 834 
Judicial sales, § 77S, p. 142 
Requirement, § 761, p 106 
Sales of property, § 774 
Sales of property to corporation, § 776 
Sufficiency of evidence as to in stockholders’ 
action, I 832, p. 247 

Voting salaries to themselves, f 805, p. 202 
Governing body, nature, § 742, pp 80-^ 
Gratuities, accounting, § 788 
Gross negligence, liability, § 764, p. 115 
Guaranteed dividends, liability, i 891 
Guaranty, 

Power to enter into contract, § 1063 
Preference in respect to liability on contract, 
§ 1391, p. 1112 

Holding office in different corporation. 
Detrimental acts, § 792 
Misappropriation or diversion of funds, § 791 
Validity of contracts between corporations as 
affected by, §§ 789-792, pp. 166-171 
Holding out as, rescission of subscription contract 
on ground of fraud as precluded by, S 326, p. 
839, n. 66 
Holding over, 

After expiration of term, § 734 
Statutory liability, § 895, p, 319 
Imputation of knowledge to, | 762 
Increase of salary. 

Authority to fix, I 805, p, 199 
Retroactive operation, § 804, p. 198 
Increase of stock, powers, f 268, p. 744 
Indemnity, power to enter into contract, § 1063 
Indictment or information, criminal prosecutions 
against, i 932 

Individual debts, diversion of assets for pay¬ 
ment or security, § 773 

Individual profits or benefits from corporate busi- 
■ ness, §§ 786-788, pp. 161-166 
Individual promise, liability to creditors on, § 840, 
pp. 26^267 

Individual representation of corporation, § 1000 
Indorsements, §§ 772, 1060 

Personal liability, § 840, p. 266 
Preference in respect to liability, § 1391, p. 
1112 

Informal or irregular action, ratification by stock¬ 
holders, S 1016, p, 493 
Injunction, 

Increase of number, § 716, p. 35 
Stockholders’ action against, § 833, p. 251 
Insolvency, statutory liability, § 910 
Inspection, books and records, S 780 
Insurance, duty to keep property insured, § 768, 
p. 131 

Insurer, UabUity on debts as, § 889 


Directors—Continued, 

Interest, loans or advances to corporation, § 799, 
p. 184 

Interlocking directorates, generally, post 
Intervention, action against corporation, § 1304 
Invalid or irregular issue of stock. 

Cancellation, § 249 
Ratification, § 257, p. 719 
Irregulaiities in election, effect, § 720, p 41 
Issuance of stock to themselves, duties and lia¬ 
bilities, § 795 

Issuance of stock without payment, liability, § 
245, p. 694 
Issues, 

Corporate actions against, § 817 
Enforcement of liability, § 868; § 921, p. 358 
Stockholders’ action against, § 831, p. 243 
Joint and several liability, 

Bad faith resulting in loss, § 764, p 114 
Profits earned by breach of fiduciary duty, § 
786, p. 163, B. 22 

Joint indorsement, liability, § 840, p. 266, n. 74 
Judgment or decree, 

Actions against by corporation, § 819 
Actions to enforce liability, § 872 
Compensation, action for, $ 810, p. 208 
Liability, § 885 

, Statutory provisions, § 895, p. 317; § 925 
Statutory liability, judgment and execution, 
against corporation as prerequisite to ac¬ 
tion to enforce, § 914 

Stockholders* action against, § 833, p. 249 
Judicial sales, purchase of corporate property, | 
775, p. 140; § 854 
Jurisdirtion, 

Corporate actions against, § 812 
Enforcement of liability, ^ 864, 917 
Jury questions, 

Actions against by corporation, § 819 
Actions for compensation, § 810, p. 212 
Actions to enforce liability, § 871 
Statutory liability, actions to enforce, § 924 
Stockholders’ action against, § 833, p 248 
Knowledge or notice acquiied hy, corporation as 
chargeable with, § 1079 
Ladies, 

Actions against by corporation, § 815 
Stockholders’ action against as affected by, 
§ 829, p. 234 

Leases, 

Authority to execute, § 708, p. 128; $ 1054, p. 
564 

Liability, § 839 

Power to execute, § 1054, p. 564 
Validity, § 782 

Libel, personal liability, § 851 
Lien, § 802 

Lien on stock, waiver by resolution, § 454 
Limitation ot actions, post 
Liquidation by, receivership, § 1750, p, 1527 
Litigation, power to conduct, § 1066, p. 603 
Loans, § 799, pp. 181-185 

Insolvent corporations, § 1059, p. 681 
Liability for making, § 771 
Prohibited loans, § 89S 
Personal liability, § 840, p, 267 
Stockholders fraudulently induced by, per^ 
sonal liability for loss, § 797 
Losses, liability, § 768, p. 124 
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Majority, action by, § 749, p. 92 
Management of coiporate affairs, § 495; § 764, 
pp. 113-119 

Manager, authority to appoint, § 768, p. 128 
Meetings, §§ 744-751, pp 84-97 
Adjournment, § 749, p 93 
Adverse interest as affecting validity, § 749, 
p. 95 

Calling, § 747, pp 88-91 
Clerk, § 748 
Conduct, § 748 

Disqualified members as affecting, § 749, p. 
94 

Dissolution as affecting power to hold, § 1727 
Election at adjourned meeting, § 718, p 38 
Excessive number, § 749, p 93 
Ex officio directors as included in determin¬ 
ing quorum, § 749, p 96 
Imputation of knowledge, § 762 
Ineligibility as affecting, § 749, p 94 
Informal call as sufiGlaent, § 747, p. 90 
Minutes, § 761 

Moitgage authorized, § 1174, p. 801 
Necessity and legality, § 746 
Notice, § 747, pp. 88-91 
Organization, § 748 
Place, § 746 

President as required to be present, § 749, p. 
96 

Piesumption of regularity, § 747, p. 91; § 749, 
p. 94 

Proof of notice, § 747, p. 91 
Proxies, representation by, § 750 
Quorum, § 749, p, 92 
Record of proceedings, § 751 
Stockholders, calling, § 543 
Time, § 746 

Vacancies m board as affecting, § 749, p 94 
Voting, § 749, pp. 92-96 

Membership corporations, statutory hability for 
debts, § 907 

Ministerial officers, compensation fixed, § 804, p. 

194 

Minutes, 

Approval as ratification of prior action, § 
749, p. 96 
Record, § 751 
Misappropriations, 

Holding office in different corporation as af¬ 
fecting liabUity, § 791 
Personal liability, § 849, pp. 276-281 
Stockholders’ right of action, § 821, p. 225 
Misconduct, liability, § 900 
Misjoinder/Of causes, actions against by corpora¬ 
tion, § 817 
Mismanagement, 

Burden of proof, § 832, p. 244 
LiabiUty, § 900 

Other officers or directors, § 767 
Personal liability, § 846, p. 274 
Stockholders* right of action, § 821, p. 225 
Subscriber’s right of action for, § 824, p 81 
Temporary receivership on ground of, § 
1466 

Misrepresentations as to as fraud in subscrip¬ 
tion for or purchase of stock, § 327, p. 858 
Mistakes, liability, f 764, p. 114 


Directors—Continued, 

Modification of contracts, power in respect to, § 
1044 

Mortgages, 

Authority to execute, § 1062, p 694 
Authority to take and enforce, § 801 
Authorization, § 1174, pp 799-803 
Execution of for security of coiporate 
d^ts, § 773 

Neglect of duty, criminal responsibility, § 931, 
p. 364 
Negligence, 

Conservation of corporate property, § 768, 
p. 125 

Liability, § 764, p. 114 
Personal hability, § 846, p 274 
Negotiable paper, execution, acceptance or in¬ 
dorsement, § 772; § 1060, p. 585 
Nomination, § 720, p 46 

Nonfeasance, liability, § 768, p. 125; § 846, pp. 
273-276 

Creditors, § 846 
Stockholders, § 764, p 113 
Notice, 

Corporation as chargeable with notice to, § 
1079 

Statutory liability, conditions piecedent to 
action to enforce, § 943 
Number, § 716, p. 34 
Oath of office, § 729 

Obligations of corporation, purchase, § 800 
Officers, power to elect, § 721 
Option to purchase stock, position as not pre¬ 
cluding, § 793, p. 172 
Overissued stock, liabihty, § 255 
Orimmal liability, § 931, p 305 
Overvaluation of property accepted in payment 
of stock, § 246, p 096 

Ownership of stock, requirements as to, § 726, 
p. 61 
Parties, 

Actions against by corporation, § 816 
Actions by or against corporation, § 1304 
Enforcement of liability, §§ 865, 918 
Stockholders, actions by, § 830 
Payment for stock, authority, § 239 
Payment of creditors, personal liability in re¬ 
spect to, § 852 

Personal guaranty of obligations of corporation, 
liability on, § 840, p. 266 
Personal notice, meetings, § 747, p. 91 
Personal profit or advantage, liability to credi¬ 
tors, § 857 

Personal profits or benefits from corporate busi¬ 
ness, § 786, pp 161-164 

Plea in abatement, stockholders* action against, 
§ 831, p. 243 
Pleading, 

Actions against by corporation, § 817 
Actions against by stockholders, f 831, pp. 
239-243 

Actions for compensation, § 810, p. 208 
Actions to enforce liability, § 868 
Statutory hability, actions to enforce, § 921, 
pp. 354-368 
Pledges, § 1062, p 594 

Authority to make, § 1062, p 594 
Authority to take and enforce, § 801 


1360 



INDEX TO CORPORATIONS 


Directors—Continued, 

Powers, §§ 742-751, pp 80-97 

By-laws prescribing, § 189, p. 603 
Corporation as vested in, § 1000 
Preferences, § 802; § 1301, pp 1108-1112 
Creditors, liability, § 852 
Individual claims or debts, personal liability, 

§ 853 

Knowledge of insolvency as affectmg, § 1391, 

p nil 

Legal proceedings, § 1395 
Liability for making unlawful preferences, § 
901 

Liability to creditors, § 1306 
Participation m distribution of assets, § 1397 
Preferred creditors, § 802 

Preferred stock, authority to create or issue, § 
222, p 653 
Presumptions, 

Actions against by corporation, § 818, p. 219 
Actions to enforce liability, § 869 
Meetings, regularity, § 745; § 747, p. 91 
Ratification of contracts by, § 783, p. 158 
Statutory liability, actions to enforce, § 922, 
p 359 

Stockholders’ relationship, § 476 
Primary authority to repi*esent corporation, § 
1000 

Priorities, , 

Dissolution proceeding, § 1766 
Liens, § 802 

Private profit, liability in respect to, § 857 
Process, 

Actions against by corporation, § 816 
Actions against by stockholders, § 830 
Statutory liability, actions to enforce, § 919 
Profits, accounting, § 768, p. 126, n 18 
Promoters’ duty to provide impartial directors, § 
152 
Proof, 

Ooiporate actions against, § 817 
Enforcement of liability, § 868; § 921, p 858 
Stockholders’ action agamst, § 831, p. 243 
Property, 

Duties and liabilities, §§ 768-778, pp. 123-149 
Power to dispose of, § 1038, p. 532 
Purchase of corporate property, § 776, pp 
137-142 

Prosecutions, criminal offenses, § 932 
Proxies, 

Determination of right to vote stock, § 650, 
p. 1249 

Representation at meetmg by, § 760 
Punishment, criminal offenses, § 932 
Purchase of claims against corporation, § 800 
Purchase of corporate property. 

Persons entitled to question validity, § 778 
Validity, § 775, pp. 137-142 
Purchase of property. 

Personal liability, § 854 
Receiver’s sale, § 1754 
Purchase of stock. 

Authority, § 1052, p. 562 
Duties and liabilities, § 796 
Position as not precludmg, § 793, p. 172 
Qualifications, § 726, p, 60 

By-laws prescribing, § 189, p. 602 
Element of incorporation, § 48 
Quasi-fiduciary relationship, § 761, p. 103 

20 0 J S .-86 
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Quorum, 

Election by, § 719 

Meetings, § 749, p 92 

Mortgage authorized by, § 1174, p. 801 

Ratification, 

Assignment for benefit of creditors, § 1405 
Dealings with corporate property, § 778 
Invalid or irregular issue of stock, § 257, p. 
719 

Issuance of stock to themselves, § 795 
Meetings, irregularities in conducting, § 748 
Mortgages or trust deeds, §§ 801, 1175 
Unauthorized act of director or other officer, 

§§ 763, 1014 

Unauthorized acts or contracts of officers or 
agents, § 1016, p. 491 
Real estate, disposition, § 1038, p. 532 
Receivers, 

Appointment in state action against, § 835 
Eligibility to act as receiver, § 1487 
Enforcement of directors’ liability by receiver, 
§1513 

Personal liability for compensation and ex¬ 
penses, § 839 

State action against, § 835 
Stockholders* action against, § 833, p. 251 
Redelegation of power, § 758 
Reduction of capital, statutory liability to credi¬ 
tors in reject to, § 903 

Refund of compensation improperly voted, § 805, 
p. 201 

Remstatement after unlawful removal, § 738, p. 
76 

Relatives, preferences, § 1392 
Release, 

Powers, § 1064, p. 699 
Statutory liability, § 909 
Stockholders from payment in full of shares, 
liability in rei^ect of, § 797 
Removal from office, § 738, p. 72 
Reports, 

Ehgibility as affected by refusal to file, § 
726, p. 64 

Liability for failure to file, § 895, pp. 312- 
326 

Resales of property to corporation, § 777, pp. 144r- 
147 

Residence, § 726, p. 61 
Resignation, § 736 

Liability for debts as affected by, § 895, p. 
318 

Resolutions, 

Action by, § 748 

Qompensaiion of officers fixed by, § 804, p. 
194 

Contract as not resulting from, § 1134 
Mortgage authorized by, § 1174, p. 802 
Ratification of acts of officers or agents, § 
1017 

Ratification of unauthorized acts by, § 763 
Transfer of assets, officers or agents, § 1038, 
p. 531 

Voting compensation for themselves, § 805, 

p. 201 

Sale of own stock, rights, § 793, p. 171 
Sale of stock to corporation, duties and liabilities 
m respect to, § 796 
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Sales of property, 

Duties and liabilities in respect to, § 776 
Good faith as essential, § 774 
Personal liability, § 854 
Ratification, § 778 

Validity as against creditors, § 1379, p. 1094 
Seal, authority to affix, § 1037 
Secret profits, accounting, § 786, p 162 
Secured indebtedness, liability, § 890 
Securities, duties and liabilities, §§ 768-778. pp. 
123-149 

Security, authority to take and enforce for debt 
due, § 801 

Services, contracts with corporation for render¬ 
ing of, § 781, p. 154 
Slander, personal liability, § 861 
Special meetings^ § 745 
Notice, § 747, p. 91 
State, actions against by, § 835 
Statutory liability, 

Actions to enforce, |§ 911-927, pp. 345-362 
Answer, § 921, p. 357 
Appeal and error, § 926 
Appearance, § 919 

Bankruptcy schedules as evidence, § 922, 
p 360 

Burden of proof, § 922, p. 358 
Conditions precedent, § 913 
Costs, § 927 

Defenses, § 916 • 

Dismissal and nonsuit, § 923 

Documentary evidence, § 922, p. 369 

Estoppel, § 916 

Evidence, § 922, pp. 358-361 

Form of action, § 912 

Former adjudication as defense, § 916 

Grounds of action, § 912 

Ignorance of law as no defense, § 916 

Issues, proof and variance, § 921, p. 358 

Joinder as defendant, § 918 

Judgment and execution, § 925 

Against corporation as prerequisite, 
§ 914 

Jurisdiction, § 917 
Jury questions, § 924 
Limitations, § 915 

■ Negativing defenses, § 921, p. 356 
Parties, § 918 

Petition or complaint, § 921, p. 354 
Pleading, § 921, pp 354-358 
Presumptions, § 922, p. 359 
Process, § 919 

Reports and certificates, § 922, p 360 

Right of action, S 912 

Set-off, § 916 

Time to sue, § 915 

Trial, § 924 

Venue, § 917 

Apportionment between directors liable, § 
930 

Contribution among officers liable, § 926 
Enforcement of in same or other suit, § 930 
Waiver or release of, § 909 
Statutory provisions, 

Actions against by stockholders, limitation 
of time, § 829, p. 236 
Election, § 716, p. 83 


Directors—Continued, 

Statutory provisions—Continued, 

Liability to creditors, §| 876-927, pp. 303- 
362 

Notice of meeting in accordance with, $ 747, 
p 90 

Place for election fixed by, § 718, p. 39 
Resignation as governed by, § 736 
Stock and stockholders, 

Agi*eement to accept less than par value for 
stock, § 245, p. 686 

Dealings in respect to stock, §§ 793-797, pp. 
171-180 

Eligibility of. § 726, p 62 
Issuance of stock without payment, § 245, 
p. 694 

Issuance to at less than market price, § 244 
Issuance to themselves, 3 795 
Liability as stockholders, § 847 
Overvaluation of property accepted in pay¬ 
ment of stock, § 246, p. 606 
Personal dealings m reject to stock, §§ 703- 
796, pp. 171-179 

Relationship as stockholders, § 475 
Distinguished, § 477 

Requirements in respect to stockholders, § 
726, p. 62 

Rights and liabilities as to corporation and 
stockholders, §§ 761-833, pp. 103-261 
Sale of stock, § 1052, p. 561 
Suit or defense of stockholders on behalf of 
corporation, parties to suit, § 570 
Stockholders* liability, - 

Defendants in action to enforce, 3 P' 
1460 

Enforcement of as creditors, § 624 
Subrogation, claims of other creditors, 5 S02 
Subscriptions, 

Collection of money due on, § 766 
Receipt of on special terms, 3 314, p. 813 
Suretyship, 

Power to enter into contract, 3 1063 
Preference in respect to Mability on contract, 
3 1391, p. 1112 
Taxes, liablhty, § 889 

Telephone conversation, approval of action at 
meeting obtained by, 3 749, p. 92 
Tenure of office, 3 732 
Time, 

Avoidance of contract made with director 
or officer, 8 783, p. 158 
Determination of eligibility, 8 726, p. 63 
Election of directors, § 718, pp. 3^9 
Meetings, 8 746 
To sue, 

Compensation, 3 810, p. 208 
Corporate actions against, § 810, p. 208; 
§ 815 

Statutory liability, § 915 

Torts, 

Liability for, statutory provisions, 3 883 
Parties to action, § 865 
Personal liability, 3 845 
Statutory provisions as to liability, 8 883 
Transfer of assets, liability, 3 768, p^ 131 
Transfers of stock, 8 793, pp. 171-174 
Treasury stock, 

Issuance to themselves, S 795 
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Treasury stock—Continued, 

Issue or disposal of, duties and liabilities, § 
794 

Trial, | 

Actions against by corporation, § 819 
Actions for compensation, § 810, p. 208 
Enforcement of liability, §§ 871, 924 
Statutory liability, actions to enforce, § 924 
Stockholders’ action against, § 833, p. 248 
Trust relationship, dealings in violation of as 
invalid, § 781, p. 161 
Trustee, relationship, § 761, p. 104 
Creditors, § 837 

Ex malefleio, dissolution, § 1745, p 1614 
Winding up of corporation, statutory lia¬ 
bility to creditors for corporate debts, § 
906 

Ultra vires acts, 

Issuance of fictitiously paid-up stock to, § 
245, p. 695 

Joint and several liability, § 764, p. 114 
Liability for acts, § 764, p. 114; § 843 
Ratification, § 971 
Receivership on ground of, § 1466 
Stockholders’ right of action for, § 823 
Unauthorized acts or contracts, ratification of, § 
1014 

Unconscionable contracts with corporation, va¬ 
lidity of, § 781, p. 162, n 18 
Unissued stock. 

Fraud in subscribing for without knowledge 
and consent of stockholders, § 201, p. 631 
Issuance or disposal of, duties and liabilities, 

§ 794 

Issuance to themselves, 8 795 
Jnusual services, compensation as recoverable, § 
80S 

Vacancies in board, 

Meetings as affected by, 8 749, p. 94 
Selection of successors, § 710, p 33 
Valuation of property, labor or services acquired 
111 payment for stock, 8 246, p 698 
Variance, 

Corporate actions against, 8 817 . 
Enforcement of liability, § 868; 8 821, p. 
368 

Statutory liability, actions to enforce, 8 921, 
p. 358 

Stockholders’ action against, 8 831, p. 243 
Voluntary dissolution, 

Administration of affairs after, 8 1744, p. 
1512 

Commencement of proceedings for, 8 1884 
Voting, 

Compensation provisions, § 805, p. 199 
Meetings, 8 749, pp. 92-96 
Stockholders’ meeting, § 548, p 1244 

Wages, liability, 8 887 

Waiver, statutory liability, § 909 

Waste, 

Burden of proof as to, 8 832, p. 244 
State’s action, § 835 

Stockholders’ right of action for, § 821, p. 
225 

Winding up affairs, 

Administration of affairs after dissolution 
for purpose of, § 1744, pp 1510-1513 
Sale of assets, 8 1956, p. 569, n. 15 
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Winding up affairs—Continued, 

Torts committed during, liability, § 1732 
Tiustees on, statutory liability to creditors 
for coiporate debts, § 906 
Withdrawal of capital, statutory liability to cred¬ 
itors, § 903 
Directory provisions, 

Charters, powers of corporation as affected by, 

§ 948, p. 378 

Compliance with statute as essential to organ¬ 
ization, 8 45 

Limitation on indebtedness, contracts, 8 1124, p. 
698 

Discharge, 

Assignment for benefit of creditors, 8 1409, n. 61 
Lien, pledge of stock, 8 424, p 1013 
Lien on stock, § 456 
Mortgages* § 1195 

Oflacers or agents, compensation as affected by, 

§ 806, p. 206 

Stockholders* liability, pleading in actions to en¬ 
force, § 689 
Subscriptions, post^ 

Discipline, stockholders, 8 481, p. 1153 
Disclosure, promoters, duty of making, § 152 
Discontinuance of business* 

Calls or assessments, effect on, § 349 
Di^osal of all property, 8 1102, p. 669 
Security acquired, statutory provisions respect¬ 
ing as inapplicable, 8 1089, p. 642 
Discovery, stockholders’ liability, enforcement, 8 679, 
p. 1425 
Discount, 

Claims against corporation purchased at, oflOiceis 
or directors, 8 800 

Commeicial paper, authority, 8 1145, p. 720 

Issuance of shares, § 245> p. 685 

Set-off of claims acquired, stockholder, 8 667 

Discretion* 

Amendment of charter, state officers, 8 83 
Amendment of pleadings, actions to enforce 
stockholders’ liability, 8 693 
Approval of proposed charter, § 59, p. 443 
Assessment on stock, f 486, p 1160 
Attorney general, dissolution proceeding, 8 1699 
Attorney’s fees, stockholders suing or defending 
on hehalf of coriioration, § 579 
Calls or assessments, ante 
Change of name, 8 171f p. 570 
Change of venue, actions by or against coipora- 
tion, 8 1301 

Costs, voluntary dissolution proceeding, 8 1691 
Creditors’ suits. 

Dismissal, § 1442 
Interverttion, § jl 439, p. 1145 
Directors, ante 

Dismissal, creditors’ suits, § 1442 
Dissolution, 

Injunction to prevent abuse, 8 1782 
Violation of charter or statute, 8 1665, p. 
1438 

Dividends, directors, 8 229, p. 663 ; 8 466, pp. 
1106-1114 

Foreclosure, sale of property, § 1’210, p. 887 
Foreclosure of mortgage, trustee, 8 1202 
Foreign receiver, appointment as ancillaiy re¬ 
ceiver, 8 1891 

Injunction, exercise of franchise, 8 1447 
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Intervention, cieditois’ suits, § 1439, p 1145 
Mortgages, trustee undei, § 1191, p 839 
Pleadings, amendment, § 1335, p. 1010 
President, management of corporate affairs, § 
764, p. 119 

Public utility commissions, issuance of bonds, § 
1147, p 727 
Receivers, post 

Scrip dividends, directoi-s, § 466, p 1109 
Stock dividends, declaration of, § 466, p. 1111 
Subscription contract, § 288, p. 765 
Supplementary proceedings, inquiry in, § 1344 
Trustees, exercise of powers, § 743 
Discrimination, 

Corporations of same character, state as not au¬ 
thorized to, § 982 
Dividends, § 466, p. 1112 

Railroad terminal corporations, distribution of 
stock, § 205 

Diseases, contract in name of corporation to diag¬ 
nosis or treat as ultra vires, § 956, p. 410 
Dishonesty, stockholders, liability, § 607, p. 1336 
Dismissal and nonsuit, 

Actions by and against corporation, § 1339 

Appeal, § 1346 

Costs on, § 1347 

Creditors’ suits, § 1442 

Directors, 

Statutory liability, actions to enforce, § 923 
Stockholders* action against, § 833, p 248 
Discretion, ci^ditors’ suits, § 1442 
Dissolution, 

Minority stockholders* proceeding, § 1715 
Motion to dismiss in actions by or against 
corporation after dissolution, § 1778 
State proceeding for, § 1703 
Foreign corporations, actions by, § 1913 
Forfeiture of charter, proceedings for, § 1703 
Officers and agents. 

Powers, § 1066, p. 603 

Statutory liability, actions to enforce, g 923 
Stockholders’ action against, § 833, p 248 
Receivership, older of appointment falling with, 
§ 1750, p. 1533 

Stockholders’ action against officers or directors, 
g 833, p 248 

Stockholders’ liability, actions to enforce, § 698 
Voluntary dissolution, proceeding for, g 1690 
Disorderly houses, criminal prosecution for main¬ 
taining, g 1364, p. 1077 

Dispensaries, practice of medicine, power of incor¬ 
porated dispensaries to engage in, g 956, p. 403 
Display rooms, foreign corpoiations, maintenance of 
as doing business within state for Jurisdictional 
purposes, g 1920, p. 160 
Disqualidcation, 

Directors, 

Liability as affected by, § 895, p. 319 
Meetings as affected by, g 749, p. 94 
Officers or agents, g 737 
Dissensions, 

Governing body, receivership on ground of, g 
1467 

Stockholders, dissolution on ground of, g 1672 
Dissenting stockholders. Stock and stockholders, 
post 

Dissolution, g| 1638-1782, pp. 1412-1573 
Abatement of actions, g 1737 


Dissolution—Continued, 

Acceptance by state, § 1643 
Accounting, receivers, § 1757 
Actions by or against corporation after dissolu¬ 
tion, §§ 1772-1780, pp 1562-1571 
Adjustment of claim, § 1766, p. 1553 
Administration after, §§ 1742-1771, pp. 1606- 
1561 

Determination of stockholders’ rights and 
payment to, § 1771 

Administration of estate, injunction, § 1782 
Admissions in proceeding, g 1701 
Affidavit, attorney general’s application, § 1700 
Agreements between stockholdeis, § 1642 
Allowance of claims, §§ 1763-1771, pp. 1545-1561 
Ancillary receivers, § 1748 
Appointment, § 1748, n. 3 
Appeal and error, 

Claims, g 1766, p. 1552 
Effect on appeal, § 1737 
Officers or members, proceeding, § 1717 
Power to appoint receiver as affected by 
appeal, g 1748 

Proceedings for determination of claim, g 
1766, p. 1552 

Receivership, g 1750, p. 1535 
State proceedings, g 1706 
Stockholders* action for distribution of as¬ 
sets, g 1771 

Apportionment of costs, stockholders’ proceeding, 
g 1718 

Approval of claims^ g 1766, p. 1550 
Assets, effect on, g 1730, pp. 1488-1491 
Assignment after, g 1728, n. 95 
Assignment for benefit of creditors, g 1409 
Distingmshed, g 1410 

Assignment of claims, power of trustee, g 1745, 
p. 1514 

Assignment to pay debt as ground for, § 1668 
Association of active business, g 1671 
Assumption of debt of another corporation to 
avoid, g 1235, n. 60 
Attachment. 

Effect on, g 1737; g 1750, p. 1534 
Priority of claims, g 1765 
Property administered by directors or trus¬ 
tees as subject to, g 1746, p. 1519, n. 35 
Attorney general, ante 
Attorney’s fees, 

Allowance, g 1764 
Creditors’ proceeding, g 1726 
Minority stockholders’ proceeding, § 1718 
Bankruptcy as cause for, gg 1658, 1670 
Bondholders, costs of proceeding as obligation of, 
g 1726 

Books and records, effect on, g 1728, n. 97 
Breach of contract, liability as affected by, g 
1731, p. 1492 
Burden of proof. 

Actions against dissolved corporation, g 1746, 
p. 1521 

Claims, g 1766, p. 1550 
Minority stockholders’ petition, g 1714 
State proceeding, § 1702 
Stockholders’ action for distribution of as¬ 
sets, g 1771 

Capacity to sue or be sued after dissolution, g 
1772 

Capital, loss or transfer as ground, g 1668 
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Causes, §§ 1651-1673, pp 1424-1450 
Certificates of stock, signmg after decree of, § 
262 

Certiorari to review, state proceeding, § 1706 
Change of corporate name not operating as, § 
171, p. 673 

Change of venue, proceeding for, § 1697 
Claims, 

Burden of proof as to, § 1766, p. 1550 
Enforceability, § 1763 

Existence of as respects enforceability, § 
1764 

Nature of as respects enforceability, § 1764 
Payment, § 1766, p. 1553 
Presentation and allowance, §§ 1763-1771, pp. 
1545-1561 

Proceedings tor determination and payment, 

§ 1766, pp 1649-1553 
Reference, § 1766, p. 1551 
Status as fixed on, § 1730, p. 1489, n. 16 
Close corporations, dissension among members 
as ground for, § 1672, n. 89 
Collateral attack, § 1740 
Existence after, § 107 

Collection of assets, §§ 1759-1762, pp. 1540-1545 
Officers* liability, § 1760 
Stockholders’ liability, § 1760 
Compensation of trustees, § 1747 
Compromise and settlement, power as affected 
by, § 1739 

Conditional ludgment, state proceeding, § 1704 
Conditions, chaiter provision, § 1655 
Conditions precedent. 

Compliance with, § 1644 
Pleading of, § 1712, p 1477 
State’s action to enforce, § 1695 
Confession of judgment, liability as affected by, 
§ 1735 
Consent, 

States, § 1643 
Stockholders, § 1642 

Conservation of stockholders’ interest, § 1672 
Consolidated corporation, § 1618 
Consolidation, 

Distinguished, § 1604, p, 1365 
Nonuser of franchise pending as cause for, 
§ 1659 

Construction of statutory provisions, § 1683 
Liability for debts, § 1734 
Winding up affairs, § 1743, p, 1508 
Contingency, charter provision, § 1655 
Continuance in existence, winding up affairs, § 
1743 

Continuance of corporate existence for certain 
purposes, § 1728 

Continuing business, trustee, § 1745, p. 1514 
Contracts, effect on, § 1731, pp 1491-1494 
Conversion, dissolved corporation as liable for, § 
1774, p 1564, n. 41 

Conveyances, liability in respect to as affected 
by, § 1733, pp. 1495-1498 

Copies, voluntary dissolution, service of with 
proposed order, § 1687 

Corporate existence, termination by, § 1727 
Costs, 

Actions against dissolved corporation, § 1746, 
p 1522 

Creditors* proceeding, § 1726 
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Costs—Continued, 

Officers or members proceeding, § 1718 
Piionty of claim for, § 1765 
Voluntary dissolution, proceeding, § 1691 
Courts, power to dissolve, §§ 1647, 1648 
Creditors, 

Collection of assets, §§ 1759-1762, pp. 1546- 
1545 

Costs, § 1726 

Expenses of as recoverable, § 1764 
Intervention in proceedings, § 1722 
Judgment or decree, § 1725 
Maintenance of proceedings by, §§ 1720-1726 
Parties, § 1721 

Actions by or against dissolved corpora¬ 
tion, § 1777 
Pleading, § 1724 

Proceedings for determination and payment 
of claims, § 1766, pp. 1549-1553 
Process, § 1723 

Receivers appointed on application of, § 1750, 
p. 1526 

Criminal laws, violation, § 1665, p. 1439 
Damages, 

Award, § 1716 

Minority stockholders* proceeding, § 1714 
Death of principal stockholder or corporation as 
ground for, § 1666 
Debts, 

Distinguished by, statutory provisions, § 1378 
Effect on, § 1734 

Liability on as affected by, contracting alter 
dissolution, $ 1734 
Nonpayment as ground for, § 1670 
De facto corporations, ante 
De facto dissolution, ante 

Default judgments, liability as affected by, § 1735 
Defenses, claims against corporation, § 1766, p. 
1552 

Deficiency of members or officers as ground for, § 
1666 

Definition, § 1638 

Delegation of powers involving, f 759 
Demurrer, ante 

Description of property, pleading, § 1712, p. 1478 
Determination of rights and obligations of all 
parties, § 1742 
Directors, ante 

Disclosure of assets, pleading of, § 1712, p. 1478 
Discretion, 

Injunction to prevent abuse of, § 1782 
Violation of charter or statute, § 1665, p 1448 
Dismissal and nonsuit, ante 
Dissension among stockholders, § 1672 
Distribution among stockholders, §§ 1767-1771, 
pp. 1553-1561 
Priorities, § 1769 

Distribution of assets, determination of stockhold- 
eiB* rights, § 1771 

Diversion of assets, liability of stockholders or 
creditors, § 1762 
Dividends, post 

Donations, distribution of property acquired by, § 
1767 

Easements, abandonment as not resulting, § 
1730, p 1491, n. 36 
Effective date, § 1640 

Nonuser of fianchise, § 1656 
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Effect, §§ 1727-1741, pp. 1485-1606 
Employees, priority of claims, § 1765 
Enforcement of judgment after, § 1735 
Equitable relief, pleading as lequired to show 
grounds for, § 1712, p. 1477 
Equity, 

Juiisdiction, §§ 1647, 1683 
Minority stockholders* suit in, | 1708 
Receiver appointed by court of, § 1748 
Escheat, stock belonging to unknown peisons, § 
1767 
Estoppel, 

Actions, § 1746, p 1620 
Judgments or deciees, § 1735 
Evidence, 

Actions against dissolved corporation, § 1746, 
p. 1521 

Actions by or against corporation after disso¬ 
lution, § 1779 

Minority stockholders’ petition, § 1714 
State proceeding, § 1702 
Stockholders* action foi distilbution of as¬ 
sets, S 1771 

Execution, enforcement of levy after, § 1736 
Executors or administrators, parties to proceed¬ 
ing, § 1710 

Bxecutoir contracts, effect on, § 1731, p 1491 
Existence of claim, enforceability as affected by, S 
1704 

Expennes, recovery, § 1764 
Expiration of chaiter, receiver as not appointed 
in case of, § 1750, p. 1528 
Expiration of term of corporate existence, § 1653 
Extinction of debts m favor of corpoiation by, § 
1734 

Failure of purpose of incorjporation as cause, § 
1667 

Failuie to organize in compliance with special 
act, § 39 

Fees and expenses, priorities, § 1765 
Pine, judgment imposing, § 1705 
Fixed claims, enforceability, § 1764 
Forced sales as ground, f 1668 
Foreign coiporations, post 

Forfeiture proceedings, nonuser of franchise 
pendmg as ground, § 1660 
Former stockholdeis, parties to proceeding, § 
1710 

Franchises, effect, § 1729 

Fraud, setting aside order on ground, § 1693 

Fraudulent incoiporation as giound, § 1652 

Fraudulent conveyances, liability, § 1762 

Garnishment, 

Dissolved corporation, § 1774, p 1564, n. 40 
Priority of claims o± garnishment creditors, 
§ 1765 

Grounds, §§ 1651-1673, pp. 1424-1450 
Illegal acts as ground, S 7, p. 381 
Illegal dividends, liability of stockholders and 
creditoi*s as to, § 1762 
Inchoate rights, effect on, § 1731, p. 1401 
Indebtednessk 
Effect, § 1734 
Nonpayment of, § 1670 
Injunctions, §§ 1451, 1782 
Aid of proceedings, § 1781 
Sale of property in violation of, § 1733, p. 
1498 
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Insolvency, 

Cause, § 1658 
Ground, § 1670 

Injunction m aid of proceedings on ground 
of, § 1781 

Receivership, § 1750, p 1529 
Insuiance, trustees as empowered to incur obli¬ 
gation for, § 1746, p. 1515 
Intention, 

Determining, § 1642 
Statutoiy provisions, § 1664, p. 1430 
Violation of statute or charter, § 1665, p. 
1438 

Interest, requirements as to, § 1766, p 1553 
Intervention, 

Creditors’ proceeding, § 1722 
Officers or members proceeding for, § 1711 
Invalid incorpoiation as ground for, J 1652 
Involuntary sale as ground, § 1668 
Joint stock corporations, conversion of assets and 
distribution of proceeds, § 770 
Judgment or decree, 

Actions against dissolved corporation, § 1746, 
p, 1522 

Actions by or against corporation after dis¬ 
solution, § 1780 
Creditors’ proceeding, § 1725 
Effect on, §§ 1736, 1736, pp. 1500-1504 
Fine imposed by, § 1705 
Foifeiture, state proceedings, § 1704 
Officers or members proceeding, § 1716 
State proceeding, § 1704 
Stockholders* action for distribution of as¬ 
sets, § 1771 

Judicial notice, proceedings, § 1701 
Judicial proceedings, § 1649, pp 1420-1423 
Voluntary dissolution without, § 1684 
Judicial sales as ground, $ 1668 
Jurisdiction, 

Foreign corporations, § 1896 
Injunction in aid of proceedings as depend¬ 
ent on, § 1781 

Injunction to prevent evasion, § 1782 
Officers or members proceeding, § 1709 
State’s action, § 1697 
Labor claims, priorities, § 1705 
Luborei‘’s lien, § 1766, p. 1550 
Laches, 

Actions as affected by, § 1746, p. 1520 
Actions by or against dissolved corporation, 
§ 1775 

Receivers winding up affairs, § 1750, p. 1526 
Leasehold estates, effect on, § 1730, p. 1491, n. 36 
Leases, effect on, $ 1733, p 1496 
Legislative power, § 1654, p. 1430 
Levy of execution, enforcement after, § 1736 
License tax, foifeiture of charter for failure to 
pay, § 1665, p. 1430 
Liens, surieuder, § 1766, p. 1550 
Limitation of actions, § 1746, p. 1520 

Actions by or against coipoiation after disso¬ 
lution, § 1775 
Limitation of term, § 1663 
Limited existence after, § 1728 
Liquidator, administiation of affairs after, § 1744, 
p 1511 

Loss or transfer of capital or propel ty, § 1668 
Managing agent, power in respect to, § 1645 
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Maturity of debts as affecting liability, § 1734 
Minority stockholders, post 
Misappropriations, liabilities, § 1762 
Misjoinder of parties, officers or members pro¬ 
ceeding, § 1710 

Mismanagement of officers, § 1672 
Mistake, violation of charter or statute, § 1665, p. 
1438 

Misuser of franchise or powers, § 1663 
Modes, § 1638 

Moitgages, power to mortgage as affected by, § 
1733, p 1495 

Motive, violations of charter or statute, § 1665, p. 
1438 

Name, right of action to enjoin use of on disso¬ 
lution, § 173, p 579 

Nature of claims, enforceability as affected by, § 
1764 

Nominal stockholders, parties to proceeding, § 
1710 

Nonpayment of debts as ground, § 1670 
Nonprofit corporations, distribution of assets, § 
1767 

Nonuscr of franchise, § 1656 

Materiality of matters affected, § 1657 
Paitial dissolution, § 1662 
Notice, 

Effect on, § 1737 

Minority stockholders’ petition, § 1713 
Objections to claims, S 1766, p. 1552 
Obligations subsequently mcun-ed, enforceability 
of liability, § 1764 
Officers 01 agents. 

Administration of affairs after, S 1744, pp. 
1510-1513 

Authority as affected by, § 1727 
Cost of proceedmg, § 1718 
Decree or order of dissolution in proceeding 
by, § 1716 
Deficiency, § 1666 
Intervention in proceeding, § 1711 
Jurisdiction of pioceeding, § 1709 
Liabilities, collection of assets on dissolution, 
§ 1760 

Liability for penalties as affected by, § 836 
Maintenance of proceeding, § 1707 
Parties to proceeding, § 1710 
Pleading in proceeding, § 1712, pp 1476-1479 
Priorities of claim, § 17^ 

Review of proceedings by, § 1717 
Setting aside order, § 1719 
Statutory liability on, § 910 
Venue of proceeding, § 1709 
Operation and effect, §§ 1727-1741, pp. 1485-1506 
Operation at loss as ground, § 1672 
Outstanding claims as bar to, § 1644 
Partial dissolution, nonuser of franchise, § 1662 
Partial ouster, state proceedings, § 1704 
Parties, 

Actions against dissolved coiporation, § 1746, 
j). 1521 

Actions by or against dissolved corporations, 
§ 1777 

Creditors’ proceeding, § 1721 
Officers or members proceeding, § 1710 
* State proceedings for, § 1698 
Stockholders’ action for distribution of as¬ 
sets, § 1771 
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Payment of claims, § 1766, p. 1553 
Pendency of voluntary dissolution proceeding, ef¬ 
fect of, § 1684 

Pending pioceedings, effect on, § 1737 
Pleading, 

Corporation, actions by or against, § 1327, p. 
1022 

Creditors* proceeding, § 1724 
Dissolved corporation, action agamst, § 174ek 
p. 1521; § 1778 

Officers or members proceeding for, § 1712, 
pp 1476-1479 

State’s proceedmg to enforce, § 1701 
Stockholdeis’ action for distribution of assets, 

§ 1771 

Prayer for relief, pleading as required to contain, 

§ 1712, p. 1477 
Preferences, § 1766, p. 1551 

After proceeding, §§ 1738, 1739 
Preferred stock and stockholders, post 
Presentation of claim, §§ 1763-1771, pp. 1545-1561 
Piesumptions, actions by or against corporation 
after dissolution, § 1779 
Priorities, § 1765 

Stockholders, § 1769 
Procedure, §§ 1683-1726, pp. 1453-1485 

Adversary or enforced dissolution or for¬ 
feiture, §§ 169^1726. pp 1462-1485 
Creditors’ actions, §§ 1720-1726 
Determination and payment of claims, § 1766, 
pp. 1549-1553 

Officers or members proceeding for, §§ 1707- 
1719, pp 1471-1483 
Receivership, § 1760, pp. 1525-1535 
Reinstatement after dissolution, § 1741 
Voluntary dissolution, §§ 1684-1693, pp. 1454- 
1462 

Process, 

Creditois* proceeding, § 1723 

Dissolved corporations, actions by or against, 

§ 1776 

Voluntaxy dissolution, § 1687 
Proclamation, §§ 1650, 1728, n 93 

Actions by or against corporation after dis¬ 
solution, § 1774, p. 1566 
Property, 

Effect on rights as to, § 1730, pp, 1488-1491 
Loss or tiansfer as ground, § 1668 
Pleading description of in proceedings, § 1712, 
p. 1478 

Proposed stock, participation in surplus, § 229, p 
659 

Public corporations, § 1646 
Public interest, violation of charter or statute in¬ 
volving, I 1666, p. 1439 
Public service corporations, post 
Real property, title to as affected by, f 1730, p. 
1491 

XT pii* a 

Accounting, §§ 1753, 1757 
Actions as affected by, § 1750, p 1534 
Actions by and against, § 1756 
Adequacy of other remedy as affecting right 
to appointment, § 1750, p. 1527 
Administration by, §§ 1748-1768, pp. 1523- 
1640 

Appeal as affecting power to appoint, § 1748 
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Application for appointment, § 1750, pp. 1525- 
1535 

Appointment, § 1748 

Attachment as not dissolved by, § 1750, p 
1534 

Attorney’s fees on application for appoint¬ 
ment, § 1750, p. 1532 
Bond, § 1751 

Cessation of business as ground for appoint¬ 
ment, § 1750, p. 1529 
Collection of assets, § 1759 
Conditions precedent to appointment, § 1750, 
p 1520 

Conti acts, liability on, § 1755 
Creditors, 

Appeal from order of appointment, § 
1750, p 1535 

Appointment on application of, § 1750, p, 
1625 

Application and appointment of, § 1750, 
p. 1526 

Deficiency of members or oflQcers as ground 
for appointment, § 1750, p 1529 
Discretion of court in respect to appointment, 
§ 1750, p 1530 

Diveision of funds as ground for appoint¬ 
ment, § 1750, p. 1530 
Duties, § 1753 
Effect, § 1493 
Eligibility, § 1749 

Forfeiture of corporate rights as authorizing 
appointment, § 1750, p. 1529 
Fraudulent dealings as ground for appoint¬ 
ment, § 1750, p. 1530 
Ground for application, § 1750, p 1526 
Hearing on application for appointment, § 
1750, p. 1532 

Inchoate title to property, § 1760, p 1534 
Initiative of court, § 1750, p. 1526 
Insolvency as ground for appointment, § 1760, 
p. 1530 

Insolvency as requiring appointment, § 1750, 
p. 1529 

Intel est of receiver, § 1750, p. 1633 
Interested party as required to make applica¬ 
tion, § 1750, p 1525 

Irreparable injuiy as authorizing appoint¬ 
ment, § 1750, p. 1530 

Laches in winding up affairs, f 1750, p. 1526 
Liabilities, § 1753 

Liens on property, sale as affecting, § 1754 
Limitation of actions, § 1760, p 1526 
Misappropriation as ground, § 1750, p. 1530 
Misappropriations, § 1753 
Misconduct of liquidating trustees authoriz¬ 
ing appointment, § 1750, p 1530 
Mismanagement as ground for appointment, § 
1760, p. 1530 

Motions in proceeding, § 1766 
Notice of application for appointment, § 1750, 
p. 1531 

Officers as eligible to appointment, § 1749 
Order of appointment, § 1750, p 1632 
Other remedy available or pending as pre¬ 
cluding appointment, § 1750, p. 1527 
Parties on application, for appointment, S 
1750, p 1532 
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Parties to action by or against dissolved cor¬ 
poration, § 1777 

Pecuniary interest as affecting eligibility, § 
1749 

Pending actions as affected by, § 1750, p 

1534 

Pleading in proceeding for appointment, § 
1750, p 1531 
Powers, § 1753 

' Pioceedings on application, § 1750, pp 1525- 

1535 

Proof on application for appointment, § 1750, 
p 1531 

Property as vesting in, § 1750, p 1633 
Relation back of title, § 1750, p 1533 
Removal, § 1758 

Rents and profits as recoverable by, § 1750, 
p 1534 

Reports, § 1757 

Resolution dissolving as affecting right to ap¬ 
pointment, § 1750, p. 1528 
Review of appointment, § 1750, p. 1535 
Ruse to get rid of minority stockholders as 
ground, § 1750, p 1530 
Sale of property, § 1754 
Statutory provisions relating to appointment 
as not involving, § 1708 
Stockholders, 

Appeal fiom order of appointment, § 
1760, p 1535 

Appointment on application of, § 1750, p. 
1525 

Supplementary actions by state, § 1756 
Tenure of office, § 1752 

Threatened loss as warranting appointment, 
§ 1750, p. 1630 
Title, § 1750, p. 1533 

Sale of property, § 1754 
Unpaid subsciiptions as enforceable by, § 
1701 

Winding up affairs, contemplation of as con¬ 
dition precedent to appointment, § 1750, 
p 1526 

Reinstatement of charter after, § 1741 
Rents, liability as affected by, § 1733, p. 1490 
Reorganization, nonconsenting stockholders* right 
to participate in assets, § 1709 
Repeal of charter as cause, g 1054 
Reports, 

Dissolution for failure to file, § 1649, p. 1422 
Forfeittire of charter for failure to file, g 
1665, p 1439 

Liability of director or officer for failure to 
' file as affected by, § 895, p. 324 
Receivers, § 1757 

Resolution, receivership in case of, § 1750, p 1528 

Reversion of title on, § 1730, p 1490 

Review, 

Officers or members proceeding fo^ § 1717 
State proceedmgs, § 1706 

Revival of corporate powers. Judgment rendered 
prior thei*eto as not validated, § 1780 
Sale of property, § 3642 
Rec*eivers, § 1754 

Stockholders as entitled to compel, § 1770 
Sale of stock as ground, g 1673 
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Secondary franchise, § 1729 

Conveyance after, § 1733, p 1497 
Tiansfer as ground, § 1669 
Secretary of state. 

Decree as required to be filed with, § 1704 
Enforcement, § 1695 

Sequestration, stockholders’ rights as to, § 1770 
Service of process, actions by or against dis¬ 
solved coiporation, § 1776 
Set-off and counterclaim, 

Limitation of action, § 1775 
Stockholders’ rights, § 1771 
Setting aside, 

Officers or agents pioceedlng, § 1719 
Reinstatement by, § 1741 
Voluntary dissolution, § 1693 
Signature, pleading, § 1701 
Specific performance as precluded by, § 1731, p. 

1492 

State, 

Consent, § 1643 

Enforcement, §§ 1695-1706, pp 1462-1471 
Dismissal of proceeding, § 1703 
Evidence, § 1702 

Fine imposed by judgment, § 1706 
Judgment, f 1704 

Nature and form of remedy, § 1696 
Parties to proceeding, § 1698 
Pleading, § 1701 
Review, § 1706 

Jurisdiction of proceeding, § 1697 
Party to stockholders’ suit, § 1710 
Venue of proceeding, § 1697 
State claims, priorities as to, § 1765 
State executive or administration officers, § 1650 
Status of claims as fixed on, § 1730, p. 1489, n 16 
Statutory piovisions, § 1639 

Actions by or against corporation after disso¬ 
lution, § 1774, pp 1563-1566 
Administration after dissolution, § 1742 
Claims, § 1763 

Exclusiveness, § 1766, p. 1550 
Compliance with, § 1638 
Condition or contingency prescribed by, fi 
1655 

Continuance in existence for winding up af¬ 
fairs, § 1743, pp. 1507-1510 
Continuance of corporate existence for cer¬ 
tain purposes, § 1728 
Creditors’ proceedings, § 1720 
Debts as extinguished by, § 1734 
Judgments or decrees, liability on, § 1735 
Judicial proceedings, § 1649, p, 1421 
Jurisdiction of court, § 1648 
Priorities as governed by, § 1765 
Procedure, § 1683 
Receivership, § 1748 
Reinstatement after dissolution, § 1741 
Suspension of business, § 1671 
Stock issues and transfers as affected by, § 1727 
Stockholdeis, 

Action against directors or officers as af¬ 
fected by, § 830 
Affecting liability, §§ 660-662 

Commencement of action against corpo¬ 
ration as unnecessary before suing 
to enforce liability, § 680, p. 1428 
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Affecting liability—Continued, 

Defense of in action to enforce, § 681, p. 
1436 

Deteimination of question of dissolution, 
§ 662 

Exhaustion of remedy against corpora¬ 
tion before proceeding against stock¬ 
holders, § 670, p 1391 
Litigation of question, § 662 
Pleading in action to enforce, § 688, p. 
1462 

Claims as enforceable against, § 1763 
Collection of assets, § 1759 
Commencement of action against corporation 
as unnecessary to enforcement of stock¬ 
holders’ liability, § 680, p. 1428 
Consent, § 1642 

Conservation of interest of, § 1672 
Cost of proceeding by, § 1718 
Decree or order of dissolution in proceedings 
by, § 1716 

Defense of in action to enforce liability, § 
681, p 1436 
Deficiency, § 1666 

Determination of rights and payment to, § 
1771 . 

Distribution among, §§ 1767-1771, pp 1553- 
1561 

Form of remedy, § 1708 
Garnishment as not available in case of, § 
676, p. 1417 

Intervention in proceeding for, § 1711 
Jurisdiction of proceeding, § 1709 
Minority stockholders. 

Adequate remedy at law as precluding 
lelief, § 1708 

Attorney’s fees as recoverable, § 1718 
Dismissal of proceeding, § 1716 
Evidence in proceeding, § 1714 
Hearing on petition, § 1714 
Maintenance of suit, § 1707 
Notice of petition, § 1713 
Pleading in proceedings, § 1712, p. 1478 
Rights as to, § 1642 
Sale of property compelled by, § 1770 
Misappropriations, liability in respect to, § 
1762 

Parties to actions by or against dissolved cor¬ 
porations, § 1777 
Parties to proceeding, § 1710 
Party to state action for, § 1698 
Pleading in action to enforce liability, § 688, 
p 1462 

Pleading in proceeding, § 1712, pp. 1476-1479 
Priority, 

Claims, § 1765 

Distribution of assets, § 1769 
Receivers appointed on application of, § 1750, 
p. 1525 

Review of proceedings by, § 1717 
Right to dissolve, §§ 1641-1646, pp. 1413-1418 
Sale of property on application, § 1770 
Seivice of process on stockholders, § 1776 
Setting aside order, § 1719 
Title to property as vestmg in, § 1730, p. 
1489 

Venue of proceeding, § 1709 
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Subscribers, distribution of assets, § 1768 
Subscriptions, defense of in action to enforce 
stockbolders’ liability, § 681, p 1435 
Subsequent obligations, liability, § 1764 
Substitution of parties, actions by or against dis¬ 
solved corporation, § 1777 
Supervision of proceedings, § 1642 
Surplus, distribution among stockholders, § 1767 
Suspension of business as ground, § 1671 
Surrender of lien, § 1766, p. 1560 
Temporary injunction staying proceedings, § 1782 
Temporary receiver, 

Insolvency as only ground for appointment, § 
1750, p. 1528, n. 79 

Title to piopeity as not divested by, § 1750, 
p 1534 

Temporary suspension of business, § 1671 
Termination of corporate existence, § 1638 
Time, payment of claim, | 1766, p. 1553 
Title to pioperty, stockholders as entitled to, § 
§ 1730, p 1489 
Torts, 

Actions for after dissolution, § 1774, p 1664 
Liability as affected by, § 1732 
Trial, actions against dissolved corporation, ^ 
1746, p. 1522 

Trust fund doctrine, application in case of, § 1386, 
p 1103 
Trustees, 

Accounting, § 1745, p. 1516 
Actions, § 1746, pp. 1518-1522 
Admuustration of affairs after, § 1744, pp. 
1510-1513 

Collection of assets, § 1759 
Compensation, § 1747 

Confession of judgment by, § 1746, p. 1619 
C(Mi&eivation of assets, § 1746, p 1516 
Continuing business, § 1745, p, 1614 
Contracts, § 1746, p, 1515 
Conveyances, § 1745, p. 1516 
Expenses, § 1764 

Fiduciary relationship, § 1746, p. 1516 
Fire liability, incurring liability foi, § 1745, 
p 1515 

Joint and several liability, § 1745, p 1517 
Liability, § 1746, p. 1616 
Mistakes of judgment, liability in respect to, 
§ 1746, p. 1617 

Personal liability, § 1746, p. 1517 
Powers, § 1745, p. 1514 
Preferences, liability, 8 1746, p. 1617, n. 10 
Premature distribution of assets, liability in 
respect to, § 1746, p. 1517, n. 10 
Purchase of assets by, § 1745, p 1616 
Representative capacity, liability in, 8 1745, 
p. 1518 

Sale or transfei of assets, § 1745, p 1516 
Title to property as passing to, 8 1745, p 
1613 

Waiver of tax assessment, 8 1745, p. 1515 
Unliquidated damages, liability in respect to. as 
affected by, 8 1734 

Unpaid subscriptions, liability on, 8 1761 
Usurpation of franchise or power as cause tor, 
8 1664 
Venue, 

Officers or members proceeding, 8 1709 


Dissolution—Continued, 

Venue—Continued, 

State’s action, 8 1^97 

Statutory provisions relating to as not ren¬ 
dered mapplicable by, § 1774, p 1564 
Verification of pleadings, state proceeding, 8 1701 
Violation of charter or statute as cause for, § 
1665, pp 1437-1440 
Voluntary dissolution, geneially, post 
Waiver, 

Actions as affected by, 8 1746, p 1520 
Causes and grounds, 88 1674-1682, pp 1450- 
1453 

Confirmation of sale of propeity by, 8 1754 
Winding up affairs, generally, post 
Distinctions, 

De facto and de jure corpoiations, § 93 
Partnership, 8 H 

Public and private corporations, 8 18» P- 396 
Societies, clubs, etc., 8 13 
Stock and membership corporations, 8 1^ 
Unincoiporated joint stock companies, 8 12 
Distraint fdr arrest, proceedings by corporation for 
others as illegal practice of law, § 956, p. 410 
Distribution of assets, 

Articles of incorporation as controlling, 8 516, p. 
1201 

Creditors* suits for purpose of, 8 1431 
Diiectors or oflBlcers, liability for, 8 770 
Preferences, preferred creditor as entitled to par¬ 
ticipate in, 8 1397 
Stockholders, 

Action, 8 1771 
Liability, 8 695 
Rights, 8 512, p. 1192 
District manager, 

Assignment of chose in action, authority, § 1039 
Medical services for injured employees, authority 
to provide, 8 1050, p. 555, n. 45 
District of Columbia, power to create corporations, § 
29 

Diversion of assets. 

Directors, ante 
Dissolution, liability, 8 1762 
Officers and agents. 

Holding oflace m different corporation as af¬ 
fecting liability, 8 791 

Stockholders’ right of action for, 8 S21, p. 
226 

Diversion of funds, 

Directors, holding ofOice in different corporation 
as affecting liability, 8 791 
Stockholders’ right to sue on behalf of corpora- 
• tion to prevent, 8 562, p. 1279, n. 86 
Divided piofits, employment contract for bonus to 
manager of, 8 S04, p. 196, n. 87 
Dividends, 88 458-474, pp. 1094-1143 
Acceptance of, 

Precluding rescission of subscription on 
ground of fraud, 8 326, p 839, n 63 
Ratification of illegal conduct of directors by, 
§ 763 

Actions, 

Enforcing declaration on payment of, 8 473 
Enjoining declaration and payment of, 8 474 
Recovery of dividends declared, 8 472, pp. 
1137-1141 

Admissibility of evidence as to, actions on con¬ 
tracts for sale of stock, 8 411, p. 991 
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Dividends—Continued, 

Amendment of charter, 

Requiring unanimous consent, § 81, p 479 
Validity, § 83, n. 74 

American rule, distiibution as between life tenant 
and lemamderman, § 471, p 1128 
Apportionment between life tenant and remain¬ 
derman, § 471, p 1137 
Appropriations, effect, § 467 
Assignment, § 469, p. 1117 

Assignment for benefit of creditors, reclamation 
by assignee, § 1412, n. 83 

Assumpsit, recovery in action of, § 472, p. 1139 
Authority to declare, § 464 
Bills receivable, consideration in determining 
assets available for, § 462, p 1103, n. 86 
Bondholders, conversion of bonds into stock as 
affecting right to, § 1167, p. 772 
Bonds, payment in, § 466, p. 1110 
Borrowed money, declaration out of, f 462, p. 
1102 
Capital, 

Liability of directors for wrongful payment 
out of, § 765 

Not payable out of, § 461, p. 1098 
Paid from, stockholders’ liability m respect 
to, § 596 

Remamdeiman as entitled to, § 471, p 1124 
Cash, payment in, § 466, p. 1109 
Conditions on payment, § 466, p. 1112 
Consolidation, power of consolidated corporation 
to declare, § 1627 

Cumulative nature, preferred stock, § 229, p. 661 
Death, set-off as affected by, § 472, p 1141 
Death of life tenant, effect, § 471, p 1137 
Declaration, §§ 463-468, pp. 1103-1116 
Authority to declare, § 464 
Discretion of directors, § 466, pp. 1106-1114 
Effect, § 467 
Form, § 465 
Governing law, § 463 
Revocation, § 468 
Defined, § 458 
Demand, 

Necessity, § 472, p 1139 
Rescission of subscription contract on ground 
of fraud as precluded by, § 326, p. 839, 
n 65 

Directors, 

AutlKirity to declare, § 464 
Criminal liability in relation to declaring, § 
931, p. 365 

Discretion, § 229, p. 663; § 466, pp 1106-1114 
Failure to declare, liability to stockholders, 
§ 765 

Liability for declaring and paying unlawful 
dividends, §§ 765, 899, pp. 333-338 
Liability in respect to payment of, § 856 
Necessity of declaration by, § 229, p 663 
Discrimination between stockholders, § 466, p. 
1112 

Dissolutioh, 

Liability in respect to illegal dividends, § 
1762 

Li<iui(1ating proceedings, § 1766, p. 1553 
Payment, $ 1771 
Priorities, § 1769 

Distribution as between life tenant and re¬ 
mainderman, § 471, p. 1128 


Dividends—Continued, 

Effect of declaration, § 467 
Enforcement of declaration, actions, § 473 
Estimated profits, consideration in determining, § 
462, p. 1103 

Estoppel resulting from collection, rescission of 
contract for sale of stock, § 408, p. 969 
Exorbitant withdrawals for sei vices classified 
as, § 806, p. 204 
Foreign corporations, post 
Form of declaration, § 465 

Fraud in subscription for or purchase of stock, 
return as essential to rescission of contract, 

§ 326, p. 849 

Fraudulent promoters, accounting for, § 160, p. 
558, n. 87 

Funds from which declared, §§ 460-462, pp. 1095- 
1103 

Guarantee, validity of contract by promoters or 
other third persons, § 324 
Guaranteed dividends, liability of oflBicers or di¬ 
rectors m respect to, § 891 
Guaranty, 

Payment, § 1233 
Preferred stock, § 223 
Illegal declaration, effect, § 467 
Illegal purpose, declaration for, § 464 
Inception of estate during period for, § 471, p. 
1136 

Increase of stock, payment for by application of 
dividends, § 241, p 675 
Injunction, payment prevented, { 474 
Interest, 

Demand as affecting right to, $ 472, p. 1139 
Rights as to, § 467 

Judicial superintendence, § 229, p 664 
Kentucky rule, distribution as between life ten¬ 
ant and remainderman, § 471, p. 1135 ^ 
Laches, recovery in equity as barred by, § 472, 
p. 1140 

Legatee or distributee, stockholder relationship 
as created by acceptance, § 478 
Lien'on, by-laws, § 448 
Lien on stock as including, § 452 
Life tenant, right to as against remainderman, 
§ 471, pp 1122-1137 

Limitation of actions, recovery of declared divi¬ 
dend, § 472, p. 1140 

Massachusetts rule, distribution as between life 
tenant and remamdeiman, § 471, p. 1126 
Moneys due but not realized, consideration in de¬ 
termining dividends, § 462, p. 1103 
Negligence in declaring and paying unlawful 
dividends, liability of directors, § 765 
Net earnings, payment out of, § 229, p. 659 
Net profits, (determination, § 462, pp. 1100-1103 
Oflacers and agents, 

Criminal liability in relation to declaring, § 
931, p. 365 

Declaring unlawful dividends, § 899, pp. 333- 
338 

Payment, liability, § 856 

Ownership of stock as affecting right to, § 470, p. 
1120 

Paid-up stock, application, § 245, p. 686 
Parties, actions to enforce declaration and pay¬ 
ment, § 473 
Payment, 

Actions to enforce, § 473 
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Dividends— Continued, 

Payment—Continued, 

Capital, 

Creditors as entitled to reclaim, § 620 
Stockholders’ liability, § 596 
Stock, § 240 

Consideration as sufficient, § 400, p. 943, 
n 61 

Validity of sale, § 325, p. 820 
Pennsylvania rule, distiibution as between life 
tenant and remainderman, § 471, p 1128 
Persons entitled, §§ 469-471, pp. 1116-1137 
Pledged stock, § 469, p 1117 
Preferred right, § 1560 
Preferred stock. 

Accrued dividends, withdrawing stockhold¬ 
ers’ rights as to, § 229, p 659 
Creditor relationship cieated by declaration, 
§ 228 

Directors’ preference as ci editors, § 802 
Discrimination in respect to, § 466, p. 1114 
Guaranty, § 223 

Net earnings, payment out of, § 229, p 659 
Net profits, § 462, p. 1101 
Profits, payment out of, § 229, p 659 
Remedies for i*ecovery of, § 235 
Stockholders, rights as to, § 220, pp. 657-664 
Profits, 

Distinguished, § 469 
Payment out of, § 229, p. 659 
Property, payment in, § 466, p. 1109 
Public utilities, § 460 

Rate, disci etion of directors, § 466, p 1107, n. 12 
Real estate, payment in, § 466, p, 1109 
Receivers, 

Appointment on ground of mismanagement 
in declaration and payment of dividends, 
§ 765 

Deteimination of amount, § 1574 
Dividends during receivership, § 460, n. 93 
Record owner of stock, payment to, § 469, pp. 
1116-1119 

Recovery, actions to recover dividends declared, 
§472, pp 1137-1141 

Refusal or neglect to declare and pay, § 466, p. 
1112 

Remamderman, right to as against life tenant, § 
471, pp 1122-1137 

Representations m respect to as fraud in sub¬ 
scription for or purchase of stock, § 327, p. 
860, n. 63 

Rescission of subscription while retaining, § 332 
Return, rescission of contract for sale of stock, § 
408, p. 968 

Revaluation for purpose of, § 462, p. 1103 
Revocation of declaration, § 468 
Scrip, post 

Segregation of fund, recovery as dependent on, 
§472, p 1138 
Set-Off, 

Action to recover declared dividends, § 472, 
p 1140 

Against assessment, § 468 
Setting aside of funds as essential, § 463, n. 92 
Sole stockholder, power to dictate policy, § 464, 
n. 96 

Stock dividends, post 


Dividends—Continued, 

Stockholders, § 7, p. 379 

Declaration, § 229, p, 664 

Authority to declare, § 464 
Entitled to profits in way of, § 7, p. 379 
Payment from capital liability, § 696 
Unlawful declaration and payment, liability, 
§ 765 

Successive holders of shares, payment as be¬ 
tween, § 470, pp. 1119-1122 
Surplus profits, determination of, § 462, pp 1100- 
1103 

Termination of estate durmg period for, § 471, p. 
1136 

Time, determination of surplus available for, § 
462, p 1102 
Transfer of stock, 

Ownership as between vendor and vendee, § 
470, p. 1121 

Recovery of on refusal to transfer on books, 
§ 438, p 1065 

Transferring right to, § 441, n. 9 
Ultra vires. 

Declaration, § 765 
Revocation of declaration, § 408 
Unpaid subscriptions, application, § 502 
Valueless stock, deduction from amount recov¬ 
ered by purchaser in action for damages, § 
326, p 833, n. 40 

Waiver of right, preferred stockholders, § 229, 

p 661 

Wrongful declaration and payment, liability of 
directors for, § 765 

Divisible contracts, partial ratification, effect, § 1014 
Division of assets, stockholders* liability, action to 
enforce, § 679, p. 1423 
Documentary evidence, 

Directors, statutory liability, admissibility in ac- 
• tion to enforce, § 922, p. 359 
Officers and agents, statutory liability, admis^- 
bility in actions to enforce, § 022, p. 350 
Powers, admissibility on question, § 958, p. 416 
Documents, inspection, stockholders’ rights as to, § 
506 

Doing business within state. Foreign corporations, 
post 

Domestic corporations, 

Glassification as, § 20 

Reserve power to alter charter as applying only 
to, § 80, p. 474, n 33 

Domestic laws, foreign corporations, limitation on 
powers, §§ 1807-1809, pp 26-30 
Domestication, foreign corporations, §§ 1795-1798, pp. 
18-21 

Domicile, § 176, pp. 583-586 

See, also, Residence, post 
Actions against corporation In county, § 1296 
Actions for amount due on subscription, § 370 
Alien coiporations, § 1794 

Application, articles or certificate as required to 
show, § 55, p. 439 

Change of domicile, power, § 176, p. 584 
Estoppel, § 176, p. 686 
Evidence, § 176, p. 686 
Federal corporations, § 1794 
Foreign corpoiations, § 1794 
Maintenance of office in county, § 177 
Presumption, § 176, p 586 
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Domicile—Continued, 

Transfer of stock, law of as governing validity, 

§ 399 

Domiciliary receiyei*s, 

Foreign receivers, generally, post 
Receivers, generally, post 

Dominant stockholders, fraudulent representations 
inducing subsciiption to stock, liability, § 328, p 
868 

Donations, property acquired by, dissolution as af¬ 
fecting distribution of, § 1767 
Dormant coiporations, reincorporation, § 1670 
Double liability, stockholders, § 606 
Drainage, quasi corporations. 

Classification, § 21 

Organized foi purpose of, § 18, p. 397 
Dual contract, charter as, § 71, n 58 
Due course holder, bonds, burden of proof as to, § 

1206, p 881 

Due process of law, 

Corporation as person withm meaning of clause, 

§ 8, p 387 

Foreign coiTporations, 

Assumption of jurisdiction by service of 
process on ofBcer or agent, § 1920, p 159 
Doing business within state as determined 
by, § 1920, p 162 

Similarity of name, chartering of domestic cor¬ 
poration with as denial of, § 1887, n. 3 

Dues, 

By-laws, imposition, § 190 
Stockholders* liability, §§ 488. 656 
Dummies, 

Contracts through as agent, liability of dummy 
corporation, § 132, p 534, n. 59 
Directors, 

Eligibility as, § 726, p 62 
Inspection of books and records when act¬ 
ing as, § 780 

Promoters’ liability for acts of, § 137, n. 9 
IncoiTioration by, § 36 

Stock transferred to, voting at stockholders* 
meeting, § 548, p. 1246 

Suing or defending on behalf of corporation, § 
566, p. 1288 

Title taJken in to evade prohibition against hold¬ 
ing of property, § 1088, p. 636 
Duplicate articles, filing of as sufficient, § 62 
Duplicate bonds, trustee, issuance, § 1191, p. 843 
Duplicate certificates, stock, issuance on loss of 
original, § 206, n. 5 
Duration, § 78 

Articles, certificate or charter as required to 
state, § 56, p. 434 

Employment contracts, § 1251, p 941 
Leases of property, § 1246 
Duress, 

Assignment of certificate of stock invalidated by, 
§ 395, p 032 

Sale of stock, rescission of contract on ground 
of, § 408, p. 962 

Sale of stock by officer to another stockholder, § 
t 793, p 172 
Easements, 

Acquisition, capacity, § 1088, p 630 
Dissolution, abandonment as not resulting, § 
1730, p. 1491, n 36 
Grant, power, § 1095, p 652 
Ecclesiastical coxiiorations, defined, § 16 


Economic convenience, reservation of profits, discre¬ 
tion of directors, § 466, p 1108, n. 16 
Educational institutions, public corporations, classi¬ 
fication as, § 18, p 395 

Ejectment, foreign corporations, maintenance, § 1904, 
n. 50 

Ejusdem generis, mortgages, application of rule to, § 

1188, p 820 

Election of remedies. 

Fraud in subscription for or pui chase of stock, 

§ 326, p 849 

Stockholders* liability, § 678 

Transfers of stock, refusal to transfer on books, 

§ 438, p. 1055 
Elections, 

Agents, § 722 

By-laws regulating, § 189, p 602 
Directors, §§ 716-720, pp 32-60 
Mmisteiial officers, § 721 
Notice, post 

Officers and agents, §§ 715-725, pp 32-60 
Rescission of contract, sale of stock, notice, § 
408, p. 966 

Electrotherapy, carrying on business of by corpora¬ 
tion as practice of medicine, § 956, p 411, n 65 
Eleemosynary corporations, division of lay corpora¬ 
tions into, § 17 

Elevator companies, foreign corporations, local law 
as applicable, § 1809 
Embezzlement, 

Bonds, trustee’s liability, § 1191, p. 850, n. 77 
Criminal liability, § 1364, p 1079 
Directors, statutory liability, § 900 
Employees, estoppel of officers, § 778 
Emergency, 

Directors, notice of meeting, § 747, p. 90 
Medical or surgical attendance, officers or agents 
as authorized to provide in case of, § 
1060, p 656 

Railroad officers and agents, § 1050, p. 558 
Officers and agents, scope of authority to rep¬ 
resent corporation as extended by, $ 994 
Eminent domain, , 

Corporate existence as essential to exercise of 
right, § 88 

Foieign corporations, exercise of right as matter 
of comity, 8 1790 

Limitations and restrictions in respect to corpo¬ 
rations having right of, § 948, p. 384 
Quasi public character of private corporations 
given power of, § 18, p. 397 
Employees. Officers and agents, generally, post 
Employment at will, sale of stock'on contract for, § 
325, p. 829. n. 12 
Employment contracts, 

Compensation, power to agree, § 1251, p. 942 
Directors, authority to enter into, § 1048, p. 649 
Duration, § 1251, p 941 
General manager, 

Authority to enter into, § 1048, p. 552 
Terms of contract authorized, § 1048, p 653 
Lien of mortgage as superior to rights under, § 
1190, p 836, n. 31 
Managing agent. 

Authority to enter into, § 1048, p. 652 
Terms of contract authorized, § 1048, p. 663 
Modification, § 1251, p. 941 
Officers and agents, 

Damages for breach, § 810, p. 214 
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Employment contracts—Continued, 

Officers and agents—Continued, 

Jury question as to authority to execute, § 
1034, p. 527 

Length of time of employment, authoiized to 
determine, § 1047 

Power to entei into, §§ 1045-1051, PP 546- 
660 

Renewal, as authorized to execute, § 1047 
Terms, § 1047 

Option to repurchase stock under, validity of pro¬ 
vision, § 391, p 926 

Power to enter into, § 1261, pp. 940-943 
President, authority to enter into, § 1048, p 549 
Presumptions, authority of coiporate officers to 
execute, § 1046 

Receivership m action for breach, § 1357 
Removal of agent employed under, § 738, p. 72 
Secretary, authority to enter into, § 1048, p. 651 
Stockholders, power to enter into, § 1049 
Termination, § 1251, p. 941 

Treasurer, authority to enter into, § 1048, p 651 
Vice president, authority to enter mto, § 1048, 
p. 651 

Enabling act, de facto corporations, § 100 
Enactment of by-laws, mode, § 187 
Encumbrances, 

Corporate property, stockholders as authorized, § 
1038, p. 534 

Misrepresentations as to as fraud in subsciiption 
for or purchase of stock, § 327, p 858 
Unrecorded encumbrances, conveyances to corpo¬ 
ration, § 1094 

Engineer, foreign corporations, service of process on, § 
1941 

Enterprises, subscription, powers, S 1253 
Entire property, 

Disposition, authority of officers or directois, § 
1040 

Fraudulent conveyance, § 1379, p 1092 
Lease, § 1245 

Duration, § 1246 

Mortgages, power to mortgage,^! 1110, p. 683 
Sale, authority, § 1056, p 569 
Tiansfer, §§ 1102, 1103, pp 667-673 
Entirety, 

Acceptance of amendment to charter as, § 81, p 
476 

Franchise and property of corporation devoted to 
public use, § 72 
Equality, 

Assessment on stock, § 486, p. 1160 
Calls or assessments, § 357 
Equitable assignment, 

Participation operating certificates, $ 1169, p. 
781 

Transfers of stock by, § 392, p, 928, n 78 
Equitable conversion, real property, exception to pro¬ 
hibition against acquisition of land by corpora¬ 
tion, § 1089, p 642 

Equitable estoppel, actions between stockholders and 
corporation, § 524 

Equitable interest, stock, liability for assessment m 
case of, § 486, p. 1161 
Equitable mortgages. 

Binding effect, § 1184 
Effect given to, § 7, p 382 
Lien, § 1190, p. 835 
Priorities, § lltfO, p. 836 


Equitable ownership, 

Stock, tiansfer on books as authorized, § 436, p. 
1053 

Stockholders, 

Liability, § 661 

Relationship as created by, § 475 
Equitable receivership. 

Appointment of receiver in equitable proceedings, 

§ 1474 

Statutory receivership distinguished, § 1493, n. 
54 

Equitable title. 

Stock, § 194, p. 620 
Sale, § 401 

Unregistered transfer of stock resulting in, § 
434. p. 1045 

Stockholders, property of corporation, § 512, p. 
1189 

Equity, 

Ancillary receiver, appointment, § 1890 
Assignment for benefit of creditors, jurisdiction 
of action to enforce unpaid subscriptions, § 
1422 

Bondholders, maintenance of suit, § 1163, p. 758 
Protecting security, § 1192, p 857 
Bondholders* committee, mamtenaiice of suit, § 
1192, p. 862 

Consolidation, dissenting stockholders’ remedy, § 
1616 

Coupons,,recovery by suit, § 1170, p 795 
Creditors* suits, jurisdiction, § 1431 
Debenture covenants, relief against breach, § 
1153 

Directors, 

Discretion as subject to control by, § 743 
Election under supervision, § 720, p. 41 
Dissolution, ante 
Dividends, 

Enforcing declaration and payment in, § 473 
Recovery, § 472, p. 1138 
Foreclosure, jurisdiction of proceedings, S 1200 
Foreign coiporations, 

Remedies against corporation in, § 1928 
Right to sue in, § 1904 

Fraudulent conveyances, setting aside in, § 1426 
Injunction against pretended corporation, juris¬ 
diction, § 118 
Insolvency, 

Admmistration of assets, S 
Receivers for insolvent corporations appoint¬ 
ed, § 1458 

Inspection of books and records, stockholders’ 
rights as enforceable in, § 510 
Laches, action in as precluded by, § 1303 
Lien on stock, foreclosure in, § 457 
Minority stockholders, 

Rehef, § 496, p. 1173 
Remedy, § 633 
Officers and agents, 

Jurisdiction of actions against by corpora¬ 
tion, § 812 

Validity of election determined by proceed¬ 
ings m, 5 725, p 64 • 

Pleadings m, seal, § 1336, p. 1046 
Preferences, setting aside, § 1428 
Preferred stockholders, remedy, § 235 
Process for enforcement of decrees, corporations 
as subject to, § 1342 

Proxies, compelling givmg, § 550, p. 1254 
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Equity—Continued, 

Receivers, post 
Remedies available, § 1293 
Reorganized corporations, actions, § 1596 
Salary, inquiry into leasonableness, § 806, p. 203 
Statutory liability, directois or officers, entorce- 
ment, § 912 

Stock and stockholders, post 
Subscriptions, action in to recover amount due, § 
374 

Successor trustees, jurisdiction to appoint, § 1191, 
p 840 

Supervision or regulation by court, § 984 
Ultra vires, relief, § 976, p 434 
Vi&itorial power of court, § 986 
Voting trusts, remedies in respect to illegal 
trusts, § 552, p. 1264 

Escheat, 

Dissolution, 

Foreign corporations, § 1901 
Stock belonging to unknown jiersons, § 1767 
Ultra vires holding of property as resulting in, f 
1115 

Escrow, 

Certificates of stock, delivery, § 262 
Delivery of deed, conveyance to corporation, § 
1093 

Stock held in at time of sale, delivery, | 409, p. 
971 

Subscription contract delivered, $ 294, p. 783 
Subscriptions to stock, parol evidence as to con¬ 
tract, § 319 

Estimated profits, dividends determined in accord¬ 
ance with, S 462, p. 1103 

Estoppel, 

Abuse of powers, transactions, § 969 
Acceptance of charter operating as, § 38 
Alteiation of by-law, contesting validity, § 188 
Amendment of by-laws, contesting validity, § 188 
Amendment of charter, denial of acceptance, va¬ 
lidity of effect, 8 81, p 481 
Ancillaiy receivers, denial of power to appoint, § 
1890 

Assignment for benefit of creditors, assignee as 
empowered to Invoke, § 1417 
Assumption of debt of another corporation, 8 1235 
Bmding effect, 8 957 

Bondholders, rcoigamzation agreement, 8 lfiS7 
Bonds, denial of delivery, § 1157 
Bonus, stock issued as, § 340 
Burden of proof as to, authority of officers or 
agents, 8 1027, p 511 

By-laws, contesting validity, 8 180, p. 608, 

Call or assessment, 88 350, 361 
Certificate of incorporation, 8 1079 
Certificate of stock, 8 258, p 724 

Compelling issuance, 8 205, p. 733 
Issuance resulting in, 8 397 
Chattel mortgages, questioning validity, §8 1214, 
1216 

Claims against corporation, officers or agents, § 
1630 

Conditional subscriptions to stock, 8 322 
Consideration, 

Sales of stock, setting up want, § 400, p. 943 
Stock issued without, § 257, p 720 
Consolidation, stockholders, 8 1811 
Contracts, § 1142 
Pleading, § 1332 


Estopp^—Continued, 

Contracts—Continued, 

Sale of stock, performance, 8 409, p 971 
Corporate existence, §8 108-117, pp. 503r-620 

Admissions in actions or proceedings by or 
against corporation, § 113 
ColoraWe organization as essential, § 111, p. 
517 

Dealing with or recognizing corporation, § 
ICO, pp, 504-609 

Elements and extent, 8 HI, PP 513-518 
Equitable grounds as basis, 8 HI, p. 515 
Fraud as affecting, § 111, p. 615 
Holding out of pretended corpoiation or par¬ 
ticipation therein, § 110, pp. 609-513 
Municipal corporations, 8 H7 
Persons bound, § 115 
Persons entitled to benefit, § 114 
Pleading as required to set up, $ 1327, p. 
1021 

Proof, § 75, p. 459 
Record, § 112 
Shown by, 8 76, p. 462 
State, 8 116 

Deed made to piojected corporation operating as, 
8 127 

De facto corporations, 

Created by, § 108 
Stockholders’ liability, § 611 
Directors, ante 
Dissolution, ante 
Domicile, § 176, p. 686 

Embezzlement by employees, liability of officers 
for, § 778 

Employment contracts, 8 1251, p. 941 
Excess of powers, transactions, § 969 
Extension of charter, denial, § 79 
Foreclosure, § 1201 

Objections to sale, 8 1210, p. 893 
Foreign corporations, 

Application of doctrine as respects right to 
maintain action despite noncomplianoe 
with statutory requirements, 8 1843, Pl 
66 

Denial of corporate existence, 8 1886 
Denial of corporate powers, § 1806 
I>oing business within state, § 1020, p. 166 
Noncomphance with statutory provisions as 
affecting, 

Officers or agents’ liability, § 1860, p. 
87 

Validity of contracts, 8 1855 
Forfeiture of charter, 8 1677 
Forfeituie of stock for nonpayment, §§ 369, 372 
Fraud, subscription for or purchase of stock, $ 
326, p. 837 

Fraudulent issue of stock, 8 267, p 721 
•Guaranty, power to enter into contract, § 1230 
Illegal transactions, 8 966 
Increase of stock, 8 269, p. 745 
Application of doctrine, 8 272 
Validation by, § 273 

Indemnity, power to enter into contract of, 8 1230 
Invalid or irregular issue of stock, 8 257, pp. 
718-721 

Judgments or decrees, dissolution of corporation 
as creating, § 1735 
Judicial sales, stock, § 416 
Leases, agent executing, § 1054, p 663 
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Estoppel—Continued, 

Lien on stock, § 454 

Minutes, denial of validity, $ 191, p. 612 
Mortgages, post 

Name, injunction to restrain wrongful use, § 173, 
p. 578 

Negotiable instruments, Informality in execution, 
§ 1226, p. 910 

Notice, calls or assessments, 8 
OfOicers and agents. 

Dealings with corporate pioperty, § 778 
Denial of appointment, § 724 
Denial of authority as such, § 1012 
Burden of proof, § 1027, p 611 
Embezzlement by employees, § 778 
Issuance of stock to themselves, § 795 
Mortgages, § 1186 

Ratification of unauthorized acts or con¬ 
tracts, § 1023 

Representation of corporation by, §§ 1010- 
1013, pp 480-486 

Statutory liability, actions to enforce, § 916 
Ultra viies transaction, § 977, p 438 
Overissue of stock, § 209; § 257, p. 719 
Validation by, § 273 
Ownership of stock, denial, § 397 
Par value, stock issued for less than, § 257, p. 
720 

Pleading, actions to enforce stockholders* liabili¬ 
ty, § 688, p. 1455 
Pleadings of stockholders, § 1324 
Pledges, 

Nonnegotiable bonds, § 1162, p. 768 
Stock, § 423 

Assertion of adverse title by pledgee, 8 
426, p, 1017 

Unissued share, denial of validity, § 213 
Preferred stock, objections, 8 226 
Validity of issue, 8 267, p. 720 
Promoters, 

Compensation on principle, § 145 
Liability for fraud and deceit, § 136, n. 3 
Proxies, stockholder represented at meeting by, 8 
550, p. 1249 
Ratification, 

Distinguished, 8 1023, n. 78 
Unauthorized acts or contracts of officers 
and agents, 8 1023 
Receivership, 

Right to appointment of receiver lost by, 8 
. 1472 

Stockholders, 8 1473 

Registration, stock transfer, § 434, p. 1045 
Reorganization, § 1682, p. 1322 
Repeal of by-laws, contesting validity of, § 188 
Representations of ofiOLcers and agents, denial of, 
8 1068, n. 32 

Repurchase or resale of stock, option for, 8 405, 
p 955 

Rescission of contract, sale of stock, § 408, p 969 
Sale of property, dissenting stockholders, § 515, 

p. 1196 

Sale of stock, fraud in, 8 326, p. 837 
State officers, right to continued existence as 
acquired by, 8 79 
Stockholders, 

Acceptance of amendment of charter, 8 81, p. 
482 


Estoppel—Continued, 

Stockholders—Continued, 

Actions against officers or directors, § 829, p. 
236 

Actions between stockholders and corpora¬ 
tion, § 524 

Actions between themselves, § 534 
Agreements with several stockholders oper¬ 
ating as, § 489 

Asseition of membership, § 339 
Breach of trust by officer or director, § 763 
Complaint in respect to breach of trust by of¬ 
ficer or director, § 763 
Consolidation, 8 1611 
Corporate existence, denial, § 110, p. 510 
De facto corporations, liability, § 611 
Liability as stockholder, § 635 

Pleading, § 688, p 1455; § 689 
. Meetings, 

Irregularities in call, § 643 
‘ Place of holding, § 641 

Membership denial, § 338 
Receivership, § 1473 
Relationship, denial, § 475 
Salaries of directors or officers, § 805, p. 202 
Sufficiency of evidence as to in action against 
directors or officers, § 832, p 247 
Suing or defending on behalf of corporation, § 
569 

Ultra vires transaction, 8 977, p 438 
Validity of contract or liability thereon, de¬ 
nial, § 337 
Subscriptions, post 

Suretyship, power to enter contract of, § 1230 
Third persons, 

Amendment of charter, § 81, p. 482 
Authority of officers or agents, § 1013 
Transfer of stock, § 397 

Damages for refusal to register transfer, § 
438, p. 1069 

Rights acquired hy bona fide purchaser un¬ 
der doctrine, § 444, p. 1079 
Ultra vires, 

% Asseition, § 977, pp. 434-440 
Corporation, § 977, p. 435 
Eoieign corpoiations, § 1806 
Officers or agents, § 977, p. 438; § 1011, p. 
483 

Part performance, § 974 
Parties dealing with corporation, § 977, p 
438 

Pleading as essential, § 977, p. 438; 8 ^331 
Special pleading, § 1331 
' * Stockholders, § 977, p. 438 

\ Third persons, § 977, p. 440 
Validation of act, § 971, n. 20 
Voidable issue of stock, § 257, p. 718 
Voluntary dissolution, defense of in proceeding 
to set aside, § 1693 
Evidence, 

Acceptance of charter, § 38 

Actions by and against corporation, § 1338, pp. 
1049-1054 

Admissions, generally, ante 
Amendment of charter, acceptance, § 81, p. 480 
Assignments for benefit of creditors, actions by 
assignee, § 1422, n. 58 

Bonds, actions to recover on, § 1163, p^ 765 
Burden of proof, generally, ante 
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Evidence—Continued, 

Certificates of stock, actions to compel issuance, 

§ 265, p. 734 

Change of name, § 171, p. 571 
Change of venue, actions by or against corpo¬ 
ration, § 1301 

Claims, receivership proceedings, § 1539 
Compensation, actions for by oflBicers or direc¬ 
tors, § 810, p. 209 

Conditional subscriptions, performance, | 320 
Consolidated corporations, actions by or against, 

§ 1635 

Corporate existence, § 74 

Mode and suflaciency of proof, § 76, pp. 462- 
468 

Creditors’ suits, § 1441 
Directors, ante 
Dissolution, ante 
Documentary evidence, ante 
Domicile, § 176, p. 585 

Elections, proceedings to determine validity, § 

725, p. 59 

Expulsion of members, proceedings, § 481, p 1155 
Foreclosure proceeding, § 1206, pp. 880-883 
Foreign corporations. 

Actions against, § 1954 
Actions by, § 1912, pp 141-145 
Fraud, 

Overvaluation of property, labor or services 
acquired in payment of stock, § 246, p 
701 

Rescission of subscription for or purchase 
of stock on ground, § 327, p. 850, n. 11 
Fraudulent conveyances. 

Actions to set aside, § 1425 
Sotting aside, § 1428 

Garnishment, proceeding to enforce stockhold¬ 
ers’ liability, § 676, p. 1418 
Implied contracts, § 1127 
Incoi-poration, foreign corporation, § 1884 
Insolvency, § 1374 

Inspection of books and records, stockholders’ 
action to compel, § 510 

Invalid or iriogular issue of stock, actions for 
cancellation or injunction, § 252 
Merged corporations, actions by or against, § 

1635 

Minutes as, § 191, p 612 
Nonexistence of corporation, § 76, p 467 
Officers and agents, post 

Overvaluation of property, labor or servicelk re¬ 
ceived in payment of stock, § 246, p. 700 
Ownership of stock, certificate as, § 258, p. 721 
Parol evidence, post 

Penalties, proceedings to enforce statutory lia¬ 
bility, § 992 

Powers, § 058, pp. 412-415 

Preponderance of evidence, sales of stock, proof 
as sufficient in actions arising out of, § 411, 
p. 995 

Presumptions, generally, post 
Prima facie evidence, post 
Priorities, I 1569 
Proof, generally, post 

Proxies, authority to execute, § 550, p 1250 
Receivership proceedings, § 1482 

Actions by or against receiver, § 1534 
Records as, § 191, p 612 

Reorganized corporations, actions against, § 1600 
20 O.J S.-S7 1377 


Evidence—CJontinued, 

Repurchasing agreements, actions on, § 324 
Res gestae, officers and agents, declarations and 
admissions, § 1069 

Special terms, action on contract for sale of 
stock on, § 325, p. 830 
Stock and stockholders, post 
Subscriptions, actions for amount due on, § 386, 
pp. 913-916 

Transfers of stock, proceedings to compel trans- 
fei on books, § 438, p 1062 
Voluntary dissolution, § 1689 
Voting trusts, § 552, p. 1260 
Examination of pioperty, stockholders, § 500 
Excess of powers, validity of transactions, § 969 
Excess profits, preferred stock, participation, § 229, 
p 658 

Excessive debts, directors’ or officers* liability, §§ 844, 
897 

Excessive force, servant’s use of, liability for injuries 
resulting, § 1263 
Exchange, 

Disposal of property, § 1105 
Loans, power to loan implied from power to ex¬ 
change, § 1145, p. 719 

Stock acquired under agreement restrictive cove¬ 
nants respecting transfer, § 391, p. 922 
Exchanges, 

Common and preferred stock, § 234 
Distinguished, § 13 

Exclusive franchise, grant of as precluding subse¬ 
quent franchise, § 55, p. 437 
Exclusive grants, charters, strict construction 
against, § 948, p. 379 

Exclusive powers, directors or trustees, representa¬ 
tion of coiporation, § 1000 
Ex contractu, actions. 

Maintenance, § 1293 
Venue, § 1299, p 982 

Exculpatory provisions, mortgages, trustee as re¬ 
leased from liability under, § 1191, p. 848 
Excuses, conditional subscriptions, nonperformance, 

§ 320 

Ex delicto, actions. 

Maintenance, § 1293 
Survival of on dissolution, § 1732 
• Venue, § 1299, p 983 
Executed contracts. 

Foreign corporations, noncomplianee with stat-^ 
utory piovisions as affecting validity, § 
1851 

Purchase of own stock, validity, § 950, p 391 
Ultra vires, defense of, §§ 975, 976, pp. 430-434 
Execution, 

Actions by and against corporation, §§ 1342-1346, 
pp 1060-1065 
Levy and lien,''§ 1342 
Body execution, § 1345 

Consolidated corporations, actions by or against, 
§ 1637 

Creditors’ suits, return unsatisfied as condition 
precedent, § 1438 

Directors or officers, actions to enforce liability, 
§§ 873, 925 
Dissolution, 

Enforcement of levy after, § 1736 
Sale of corporate property on, directors as 
personally liable for debt, § 906 
Foreign corporations, actions against, § 1957 
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Judicial sales, genorally, post 
Merged coiporations, actions by or against, § 
1637 

Oflaceis and agents, statutory liability, actions to 
enforce, § 925 

Pledge of stock as effective against purobaser at 
sale on, § 422, p. 1009 
Preference obtained by, § 1395 
Proceeds of sale, disposition, § 1343 
Property as subject, § 5, p 371 
Purchaser of stock at sale under, rights in re¬ 
spect to transfer on books, § 436, p. 1054 
Redemption, § 1343 
Sale, § 1343 

* Sale of stock on, par value, § 245, p. 694 
Stockholders* liability. 

Creditors motion, § 707 

Enfoi cement by execution on judgment 
against corporation, § 675, pp. 1411-1416 
Enforcement of judgment by, § 703 
Supplementary proceedings, § 1344 
Transfers of stock as subject to, § 434, p. 1046 
Execution creditor, stockholders, inspection of stock 
book by, $ 988 

Executive board, delegation of power of amendment, 
§ 83, n. 71 

Executive committee. 

Attorneys, power of chairman to employ, § 1051, 
n 6 

Compensation of ofiScers, authority to fix, § 804, 
p. 194, n. 49 

Delegation of power to by directors, § 758 
Emplo 3 rment contract by one of members, binding 
effect, § 1946, n. 52 
Exercise of delegated power, g 760 
Indorsement of negotiable paper, authority as 
to, g 1060, p. 583, n. 14 

Management of affairs, duties and liabilities, § 
764, p. 117 

Mortgages, authority to execute, § 1062, p. 598 
Removal of oflicers or agents by, § 738, p. 72 
Executive officers, 

Contracts, power to enter into, § 1043, p. 539 
Payment to, binding effect, § 1957, p. 576, n 90 
Executors and administrators, 

Corporation acting as, employment of salaried 
attorneys as not illegal practice of law, | 
956, p, 406, n- 9 
Directors, 

Eligibility as, § 726, p. 62 
Power of election, g 716, p. 33, n. 12 
Dissolution, parties to proceeding, g 1710 
Foreign corporations, domg business within state 
as result of acting as, g 1842 
Lien on stock, compelling enforcement of, § 457 
Proxies, requisites, § 550, p. 1251 
Stockholders, 

Defendants in actions to enforce liability, g 
684, p. 1450 

Estoppel to deny relationship, § 397 
Inspection of books and records by, g 607 
Voting at stockholders* meeting, g 648, p. 
1246 

Stockholders’ liability, § 640 
Transfer of stock, 

Issuance of new stock to executor, g 396, p. 
937, n. 83 

Owned by decedent, g 436, p. 1053 


Executors and administrators—Continued, 

Uniform Stock Transfer Act, application, g 392 
p 929 

Voting at stockholders* meeting, § 548, p. 1246 
Executory contracts, 

Binding effect, § 1137 
Collateral attack on, § 981, p. 442 
Dissolution, effect, g 1731, p 1491 
Payment for stock in property or services, g 241, 
p. 678 

Receivership, 

Effect, § 1496, p. 1211 
Liability, g 1766 

Sale of stock by. title acquired, § 410, p. 977 
Subscription to stock, g 283 
Transfer of stock, stockholders’ liability in case 
• of, g 646, p 1368 
Ultra vires, enforceability, g 973 
Voting at stockholders* meeting, § 548, p 1239 
Executory purchasers, stock, right to participate in 
distribution of unissued original stock or new 
stock, § 201, p. 634 
Exemplary damages, 

Liability, § 1286, pp. 964-967 
Recovery, g 1341, p. 1058 
Exemptions, 

Foreign corporations, attachment, § 1930, p. 184 
Stockholders* liability, constitutional and stat¬ 
utory provisions, § 604 

Taxation, strict construction of charter against, 
g 948. p. 379 

Exercise of powers, §§ 960-964, pp 416-419 
Payment of subscriptions prior to, § 300 
Exhaustion of poweis, effect, § 940 
Exhaustion of remedies, 

Condition precedent to action against officers or 
directors, § 826 

Condition precedent to actions to enforce stock¬ 
holders* liability, g 680, p. 1427 
Enforcement of stockholders* liability as depend¬ 
ent on, g§ 669-671, pp. 1388-1399 
Pleading in action to enforce stockholders’ lia¬ 
bility, g 688, p. 1462 

Sufficiency of evidence as to in actio-n against 
officers or directors, g 832, p. 247 
Suing or defending by stockholders on behalf of 
coiporation, pleading, § 574 
Existence. Coiporate existence, generally, ante 
Existing charter, creation of corporation by acquisi¬ 
tion of, § 33 

Existing corporations, grant of franchises to, g 37 
Ex officio directors, quorum, inclusion in determiu 
ing, § 740, p. 96 

Ex parte application, forfeiture of charter, Attorney 
General, § 1700 
Expenses, 

Consolidation, allowance, g 1624 
Dissolution, * 

Priorities as to, § 1705 
Recovery, § 1764 
Promoters, post 
Receivership, allowance, § 1484 
Reorganization, allowance, § 1580 
Reorganization committee, authority to incur, g 
1583, p 1329 
Stockholders, 

Action against officers or directors, recovery, 
g 833, p. 256 
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Expenses—CJontinned, 

Stockholders—Continued, 

Sumg or defending on behalf of coriioration, 

§ 579 

Expiration of charter, estoppel to deny corporate ex¬ 
istence as affected by, § 111, p. 618 
Express autliority, incorporation or organization, § 
28 

Express corporation, implied corporation distin- | 
guished, § 14 

Express warranties, sale of stock, § 406 
Expulsi<Hi, stockholders, § 481, p. 1164 
Extension, 

Charter, § 79 

Additional fee or tax, § 67 
Consideration, contracts imposing liability on 
stockholders, § 599, n. 36 
Mortgages, time of payment, § 1195 
Option, repurchase or resale of stock, | 405, p. 
956 

Stockholders* liability. 

Release as result of, § 664 
Statute of limitations as interrupted by, § 
683, p. 1445 

Voting trusts, provision for as affecting validity, 

§ 652, p. 1264 

External dealings, representation of corporation, of¬ 
ficers and agents, § 999 
Extortion, criminal liability, § 1364, p. 1079 
Extraordinary business, stockholders* meeting, no¬ 
tice as required to specify, § 544, p. 1230 
Extraordinary dividends, distribution as between life 
tenant and remamdeiman, § 471, p. 112S 
Extraordinary employment contracts, president, au¬ 
thority to enter into, § 1048, p 650 
Extraordinary services, compensation recoverable 
for, officers or directois, § 803 
Extraterritorial, 

Application, Uniform Stock Transfer Act, f 389 
By-laws, force, § 181 
Corporations, power of state, § 27 
Enforcement of stockholders* liability, § 619, p. 
1344 

Preferences, statutory provisions authorizing or 
forbidding, § 1383 

Extrinsic documents, bonds referring to, negotiabil¬ 
ity as affected by, § 1148 
EacsimUe, corporate seal, § 175 
Fact questions Jury questions, post 
Factorage agreement, foreign corporations, doing 
business within state, § 1840, p 59 
False imprisonment, liability, § 1276 
False pretenses, criminal liability, § 1364, p. 1079 
False reports, 

Directors, ante 
Officers and agents, post 
False representations. Fraud, generally, post 
False return, liability, § 1277 
Family corporation, 

Dividends, declaration by president, § 464, n. 99 
Stockholders* meetings, § 539, n. 59 
Fanciful words, exclusive right to use of in name, § 
173, p. 576 

Favorable comment, fraud in subscription for or pui> 
chase of stock as result of, § 327, p 867 
Federal agencies, foreign corporations, state as with¬ 
out power to exclude or regulate, § 1812 
Federal constitution, 

Power as limited by, i 948, p. 384 


Federal constitution—Continued, 

Stockholders* liability, provisions of state con¬ 
stitution as limited by, § 602 
Federal corporations, foreign corporations, status as, 

§ 1785 

Federal courts, 

Ancillary receivers appointed in, § 1890 
Foreign corporations, noncompliance with stat¬ 
utory provisions as affecting right to main¬ 
tain action in, § 1864 

Federal Insurance Deposit Corporation, foreign cor- 
Iiorations, status as within law requiring secure 
ity for costs of action by, § 1916 
Federal jurisdiction, foreign corporations, citizen¬ 
ship for purpose of, S 1^18 
Fee title to land, capacity to take, § 1088, p. 629 
Fees, 

Consolidation, requirements, § 1620 
Extension of dbarter, § 79, n. 11 
Foreclosure proceeding, § 1212 
Incorporation, payment of as essential to or¬ 
ganization, § 67 

Organization, defense of failure to pay in action 
for amount due on subscription, § 377 
Priorities, dissolution proceedings, § 1766 
Reports, filing, § 895, p 323 

Transfers of stock, registration on books, § 437 
Fictitious consideration, bonds, effect, § 1149, p. 730 
Fictitious entries, books of corporation, § 191, p 612 
Fictitious increase of indebtedness, prohibition 
against, § 1124, p. 700 

Fictitious indebtedness, bonds Issued in payment of, 
validity, § 1149, p. 732 

Fictitious issue, stock, validity of, S 245, p. 688 
Fictitious name, assumption, § 166 
Fictitious persons, 

Issuance of sto<i to, officers or directors, § 795 
Subscriptions, § 293, p. 774 
Transfers of stock to, $ 3^2, p. 929 
Fictitious stock. 

Bona fide purchasers, Uahlllty enforceable by, f 
264, p. 713 

Directors, issuance to, § 245, p. 694 
Officers and agents, issuance to, § 245, p. 694 
Remedies in respect to issuance, § 248 
Stockholders’ liability, actions to enforce, § 679, 
p. 1422 

Fictitious subscriptions, stockholders* liability, S§ 
684-594, pp. 1310-1321 
Interest, § 701 
Fiduciary relationship. 

Bondholders* committee, § 1192, p. 861 
Directors, § 761, pp 103-100 
Fraudulent conveyances, effect of, § 1379, p. 1094 
Mortgages, trustee under, § 1191, p. 838 
Officers and agents, § 761, p 107 
Promoters, § 120 

Consolidation, § 1625 
Proxy voting stock, § 650, p. 1248 
Reorganization committee, § 1583, p. 1329 
Transfer of title to shares of stock, § 435, p. 
1048 

Transfers of stock, § 388 

Trustees, dissolution of corporation, § 1745, p. 
1615 

Uniform Stock Transfer Act, application to, § 
392, p 929 

Voting of stock by, § 720, p. 42 


1379 



INDE3X TO CORPORATIONS 


.Financial condition, 

Directors, imputation of knowledge in respect 
to, § 762 

Foreign corporations, filing statement of as con¬ 
dition precedent to doing business within 
state, § 1819 

Fraudulent conveyances, effect of, § 1379, p. 1092 
Misrepiesentations as to as fraud in subscription 
for or purchase of stock, § 327, p. 857 
Findings, 

Actions by and against corporation, § 1340, p. 
1056 

Compensation, actions for by officers or direc¬ 
tors, § 810, p. 213 
Directors, ante 

Foreign corporations, actions against, § 1956 
Officers and agents, post 
Stock and stockholders, post 
Subscriptions, actions for amount due on, § 387 
Fines, 

Criminal offense punishable by, §§ 1358, 1371 
Dissolution, Judgment imposing, § 1705 
Foreign corporations, noncompliance with stat¬ 
utory pi-ovisions for doing business within 
state, § 1861 

Stockholders, liability for, § 488 
Fiscal agents, directors, employment of themselves 
as, § 786, p. 162, n 21 

Fixed claims, dissolution, enforceability of, § 1764 
Fixtures, mortgages, inclusion in mortgage on real 
estate, § 1188, p. 821 

Forced sales, dissolution on ground of, § 1668 
Forceful entry and detainer, foreign corporations, § 
1904, n. 60 
Foreclosure, 

Accounting, trustees, § 1211, p. 896 
Acciual of right, § 1197 
Actions, §§ 1109-1208, pp. 871-886 
After-acquired property, inclusion in sale, § 1210, 
p 890 

Approval of sale, § 1210, p. 892 
Attempted foreclosure by corporation as illegal 
practice of law, § 956, p. 406, n 9 
Attomey’s fees, allowance for, § 1212 
Avoidance of sale, § 1210, p. 892 
Bonds and bondholders, ante 
Burden of proof, § 1206, p 881 
Chattel mortgages, § 1223 
Collateral attack on sale, § 1210, p 893 
Confirmation of sale, § 1210, p. 892 
Consent decree, § 1208 

Consideration, sale of property, § 1210, p. 888 
Consolidation of suits, § 1200 
Costs, § 1212 

Counsel fees, reimbursement of trustee for, § 
1212 

Coupon holders, sharing in proceeds, § 1211, pp. 

893-896 

Creditors, 

. Intervention by, § 1204 
Parties to proceeding, § 1203 
Sharing in proceeds, § 1211, p 894 
Cross-bill for accounting, § 1211, p. 896 
Default, 

Declaration of as essential, § 1197 
Pleading, § 1206 
Right as dependent on, § 1197 
Defenses, § 1201 
Deficiency judgment, 8 1208 


Foreclosure—Continued, 

Delay, effect, § 1210, p. 889 

Demand for payment as condition precedent, 8 
1197 

Discretion, 

Sale of property, § 1210, p 887 
Trustee, § 1202 

Disposition of proceeds, § 1211, pp. 893-896 
Equity, jurisdiction of proceedings, § 1200 
Estoppel, § 1201 

Objections to sale, § 1210, p. 893 
Evidence, § 1206, pp. 880-883 
Fees, § 1212 

Foreign corporations, doing busmess within state 
as result of, § 1886 
Form of remedy, 8 1200 
Fraud, 

Defense, § 1201 

Setting aside decree on account of, § 1208 
Setting aside sale on account of, § 1210, p. 
893 

Governing law, § 1194 
Hearing, § 1207 

Inadequacy of price, setting aside sale on ground 
of, § 1210, p. 898 
Injunction against, § 1193 
Insolvency as wan anting, § 1197 
Interest, default in as authorizing, § 1197 
Intervention, § 1204 

Attorney’s fees, § 1212 
Judgment or decree, § 1206 
Jury questions, § 1207 
Daches, bar, § 1201 

Liabilities of purchaser, § 1210, p. 800 

Lien on stock, § 457 

Modification of judgment, § 1208 

Nature of remedies, § 1200 

Officers or agents, parties to proceeding, § 1203 

Parcels, sale of property in, § 1210, p. 8^ 

Parties, § 1203 

Pendency of proceedings, defense of m action to 
recover on bond, § 1163, p. 762 
Persons entitled to sue, 8 1202 
Pleading, § 1205 

Pledge of bonds, disposition of proceeds as af¬ 
fected by, 8 1211, p. 895 
Pledge of stock, § 431, p. 1029 

Purchaser’s rights, § 444, p. 1083 
Pledgee under bond secured by mortgage, right 
to, 8 1160, p. 748 

Postponement of sale, § 1210, p, 889 
Power in respect to, § 1196 
Power of sale, § 1198 
Presumptions, § 1206, p. 881 
Proceeds of sale, disposition of, § 1211, pp. 893- 
896 

Process, 8 1203 

Property included, § 1210, p. 880 
Public policy, decree in accoi dance with, § 1208 
Purchase of property on, trustee under mort¬ 
gage, § 1191, p. 840 
Payment of costs, etc., § 1191, p. 844 
Receivers, 

Appointment in proceedings for, § 1200 
Fees and esp&nses, § 1202 
Right as affected by, § 1196 
Redemption, § 1213 
Reorganization, 

After foreclosure, § 1585, p. 1333 
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Foreclosure—CJontinued, 

Reorganis&ation—Continued, 

Agreement under, § 1582, p. 1322 
Plan, consideration of, § 1207 
Purchase of pioperty by reorganization com¬ 
mittee, § 1210, p. 888 
Right of action, § 1201 
Sale under, § 1210, pp 887-893 
Scrip holders, sharing in proceeds, § 1211, p 895 
Senior mortgagee as proper party to proceeding, 

§ 1203 

Set-off, § 1211, p 894 
Setting aside. 

Judgment, § 1208 
Sale, § 1210, p. 892 
Statutoi-y provisions. 

Proceedings, § 1199 
Sale of property, § 1210, p 887 
Stockholders, 

Intervention, § 1204 
Party to action, § 1203 
Surplus, disposition, § 1211, p. 896 
Taxes, default in as authorizing, § 1197 
Title of purchaser, § 1210, p 890 
Treasurer, power to foreclose mortgage, § 1066, 
p. G03 

Tiial, § 1207 
Trustee, 

Party to action, § 1202 
Purchase of property, § 1191, pp. 840, 848 
Unclaimed shares, disposition of proceeds, § 1211, 
p 890 

Waiver of right, § 1201 

Foreign commeice, foreign corporations, doing busi¬ 
ness within state as result of transactions in, § 
1840, pp 56-61 

Foreign contracts, stockholders* liability in reject 
to, § 652 

Foreign corporations, 

Abbreviated name, protection, § 1887, n 6 
Abuse of power, ouster because of, § 1843, p. 63 
Acceptance of charter, domestication as requir¬ 
ing, § 1797 

Acceptance of service, process in actions against, 
i 1947 

Accounting from liquidating trustees, jurisdic¬ 
tion of complaints, § 1898, n. 10 
Actions by or against, §§ 1917-1900, pp. 148-234 
Compliance with statutory requirements aft¬ 
er commencement of, § 1843, p 67 
Dissolution as affecting, § 1900 
Jurisdiction, § 1922, p. 176 
Noncomphance with statute, 

Barring commencement or maintenance 
of action, validity of contracts, §S 
1848, 1849 

Maintenance of, contracts outside of 
state as affected by, § 1856 
Right to maintain, § 1843, p. 65 
Subsequent compliance with statutory re¬ 
quirements as affecting right to main¬ 
tain, § 1843, p. 67 

Adjustment of claims, doing business within 
state for jurisdictional purposes, § 1920, p. 
162 

Adjustment office, doing business within state for 
. jurisdictional purposes, by enactments of, § 
1020, >p. 163, n. 61 


Foreign corporations—Continued, 

Admissibility of evidence, actions by, § 1912, pw 
143 

Adoption of by creating it a domestic corpora¬ 
tion, § 1784 

Adoption of name, § 1887 
Advertising, 

Doing business within state for Jurisdiction¬ 
al purposes, §§ 1829, 1920, p. 162 
Exhibitions, doing business within state as 
result of furnishing, § 1838 
Solicitation of as doing business within 
state, § 1838 

Advertising salesmen, service of process on, § 
1942, p. 211, n 68 
Affidavits, 

Attadiment, § 1930, p. 187 
Service of process, motion to quash return 
supported by, § 1949 

Airlines, doing business within state for juris¬ 
dictional purposes, § 1920, p. 169, n 29 
Alias citation, service on on reported agent, § 
1941 

Aliens, stock ownership as determining status, § 
1784 

Amendment of pleadings, actions by, § 1908 
Supplying allegations respecting compliance 
with statutory requirements, § 1909 
Amendment of return of service, process in ac¬ 
tions agamst, § 1948 

Amicus cunae, appearance of attorney as, § 
1951 

Ancillary proceedings, dissolution, § 1901 
Ancillary receivership, § 1888, p 115 
Aid of primary receivership, § 1889 
Appointment, § 1890 
Control of assets, § 1892, pp. 110-122 
Determination of claims, § 1802 
Discretion in lespect to appointment, § 1891 
Lien creditors, determination of tights of, § 

1892, p. 121 

Powers, § 1892, pp. 119-122 
Surrender or remission of assets, § 1802, p. 
120 

Annual reports, requirements as to filing of, § 
1819 

Appeal and error, actions by or against, §§ 1915, 
1958 

General appearance as result of prosecution 
of appeal, § 1950 

Appearance, actions against, § 1950 

Attorney as authorized to make, § 1951 
Articles, 

Filing of, validity of requirement, § 1814 
Pleading of m actions by, § 1908 
Assets, filing statement of as condition precedent 
to doing business within state, § 1819 
Assignee, 

A-Ctions by as not maintainable on failure of 
corporation to comply with statutory re¬ 
quirements, § 1843, p 66 
Chose in action, noncompliance with statu¬ 
tory provisions as affecting right to 
maintain action on, §' 1852 
Assignment for benefit of cieditois, 

Domg business within state as result of, § 
1838 

Law governing, § 1803 
Local law as applicable, § 1809 


1381 



INDEX TO OOROPOKATIONS 


Foreign corporations—Continued, 

Assignment for benefit ot c*re<iit ors—Continued, 
Prefeiences, § 1894 

Assignment of mortgage, peimit to do business 
within state as essential before taking, § 1872 
Attachment, 

Bond, §§ 1858, 1930, p. 190 

Dissolve, general appearance as result of 
giving, § 1960 

Noncompliance with statutory provisions 
as affectmg right to maintain action 
on, § 1858 

Estoppel to deny corporate existence when 
proceeded against, § 1886 
Insolvency, purpose in respect to lien, § 1895, 
n 75 

Intervention of, § 1904, n 50 
Judgment m attachment against, § 1936 
Judgment to dissolve, general appearance as 
result of giving, § 1950 
Liability to, § 1930, pp. 183-190 
Noncompliance with statutory provisions as 
affecting right to levy, § 1858 
Property subject to, § 1930, p. 185 
Attorneys, 

Representation by in action against, § 1951 
Seiwice of process on, § 1941, n 67 
Auxiliary receiver, 

Aid of priniaiy leceivership, § 1889 
Appointment of, § 1890 
Bequest, power to take, § 1875 
Bonds, 

Agents, noncompliance with statutory pro¬ 
visions as affecting validity of, S 1863 
Attachment of, § 1930, p 185 
Enjoining issue of, interference with internal 
management, § 1880 

Substitution of bondholders as parties in ac¬ 
tions by, § 1907 

Bonus stock, law governing validity, § 1802 
Books and records, 

Inspection, § 1883 

Requirements as to as condition pi‘e<*e- 
dent to doing business within state, 
§ 3820 

Keeping withm state as condition precedent 
to doing business, § 1820 

Borrowing money, doing business within state as 
result of, § 1838 

Brokei-age business, doing business within state 
as result of carrying on, § 1829 
Building and construction, doing business within 
state for jurisdictional purposes, § 1020, p 
162 

Bui den of proof, actions by or against, § 1912, p, 
142; § 1954 

Business agent, service of process on, § 1941 
Business domicile, laws of as controlling, § 1807 
Business transactions, statutory requirements, 
failure to comply with, § 1843, p. 62 
Business within state, time of doing business as 
respects jurisdiction of action against cor¬ 
poration, § 1920 

By-laws, construction of as interference with in¬ 
ternal affairs, § 1882 
Calls and assessments, 

Doing business within state as result of, § 
1833 


I Foreign coiporations—Continued, 

* Calls and assessments—Continued, 

Suit to compel levy of as inteiference with 
internal management, § IS&O 
Capital stock, subscription of certain percentage 
as condition pi-ccedent to doing business with¬ 
in state, § 1819 

Oaimack Amendment, doing business within state 
tor juiisdictional pui poses as affected by, § 
1920, p. 170 

Certificate, condition precedent to doing business 
within state, validity of requirements, § 1818 
Certificate of incorporation. 

Domestic court as without authority to go 
behind, § 1793 

Filing, validity of local requirement, § 1814 
Local law as applicable to, S 1809 
Proof of incorporation by production of, § 
1884 

Cession of territory, effect of, § 1798 
Change of venue, actions by or against, §S 1906, 
1933 
Chartei, 

Ac'tions by corporation under, § 1904 
Conduct of business in manner authorized by 
under rule of comity, § 1701 
Construction, interference with internal af¬ 
fairs as evidence, § 1882/ 

Domestic court as without authority to go 
behind, § 1793 

Domestication as requiring acceptance of, § 
1797 
Filing, 

Evidence of existence, | 1032, p. 145 
Validity of requirement, § 1814 
License distinguished, § 1796 
Limitations of as controllmg, § 1802 
Mortgages, limitation on power to take and 
hold, § 1872 
Pleading, §§ 1908, 1952 

Powers, presumption as to right to exercise 
within state, § 1700 
Real property, 

Acquisition and holding under, § 1868 
Limitations in respoc't to acquisition and 
holding, f 1869 

Similarity of name of presenting approval, S 
1887 

Statute requiring taking out in order to en¬ 
gage intrastate business, validity of, § 
1813 

Chattel mortgages, power to give or take, § 1877 
Chose in action, noncompliance with statutory 
provisions as affecting right to maintain ac¬ 
tion on, assignees and transferees as in<*lud- 
ed, § 1852 

Circumstantial evidence, proof of incorporation 
by, § 1884, n. 78 

Citation, prayer for in actions against, § 1939 
Oitizensliip, | 1794 

Federal lurisdiction purposes, § 1918 
Classification, § 20 
Collateral attack, 

Corporate existence, § 1793 
Purpose of organization, § 1793 
Receivers, § 1888, p. 113 
Bight to do business within state, | ISIS, n. 
83 
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Foreign corporations—Continued, 

County, 

Actions by corporation resting on, § 1904 
Dissolution decree given effect on ground of, 

§ 1900, n. 16 

Extraordinary powers as not exercisable un¬ 
der, § 1790 

Functions and privileges by viitue of, § 1788 
Limitations on, g 1790 
Local modification of rules of, § 1789 
Particular acts peimitted by, § 1791 
Real property, acquisition and holding on 
principle of, g 1868 
Recognition by, § 1789 

Stockholders’ rights and immunities under 
rule of, § 1792 

Commissions, agents, noncompliance with statu¬ 
tory provisions as affecting right to, § 1854 
Common carriers, doing business within state for 
jurisdictional purposes, § 1920, p 169 
Common law, process in actions agamst, § 1937 
Conditional sale contiacts, noncompliance with 
statutory requirements as affecting validity, 

S 1856, n. 98 
Conditions, 

Implied assent to conditions imposed on do¬ 
ing business within state, 8 1813 
Transaction of business within state subject 
to, § 1810 

Confession of ludgment. 

Doing business within state as, 8 1836 
Warrant, § 1956 

Conflict of laws, §§ 1800-1809, pp. 21-30 

Acquisition and holding of real property, § 
1809 

Doing business within state as determinable 
by local law, 8 1920, p, 151 
Mortgages by, § 1874 
Validity of incoiporation, f 1884 
Consent to, 

Domestication, 8 1797 

Jurisdiction, actions by or against, §8 1918, 
192;^ 

Sorvi<*e of process in actions against, § 1938 
Consignment sales, 

Doing business within state for jurisdictional 
purposes, 8 1920, p 166, n 91 
Service of process on local dealer, 8 1942, p. 
210 

Consolidation, 

Authorization, § 1897 
Liability, S 1S97 
Power and effect of, § 1897 
Ratification of, 8 1^97 
Constitutional provisions. 

Doing business within state, 8 1S28 
Exclusion or restriction from doing business 
within state as subject to, § 1811 
Jurisdiction of afittoas against, particular 
courts, 8 1923 

Real property, limitations in respect to ac¬ 
quisition and holding, § 1870 
Venue of actions against, 8 1932, p. 193 
Construction companies, doing business within 
state for jurisdictional purposes, 8 1920, p 
162 

Constructive service of process, actions against, 8 
1046, p, 217 


Foreign corporations—Continued, 

Contracts, 

Comity as authorizing, § 1791 
Doing business within state as result of 
making, 8 1829 

Jurisdiction of actions against corporation 
on, 8 1922, p. 175 

Law governing, §§ 1802, 1806, 1807 
Local law as applicable to, § 1809 
Noncompliance with statutory provisions as 
affecting validity, 8§ 1845-1856, pp. 
67-78 

Appointing agents, § 1853 
Commission right of agent, § 1854 
Compliance with after commencement of 
suit, 8 1850 

Contracts made in state, S§ 1845-1855, pp. 
67-78 

Contracts made outside of state, § 1856 
Doing business within state, 8§ 1846- 
1855, pp. 67-78 

Domestic party’s right to enforce, 8 1857 

Estoppel, 8 1855 

Executed contracts, § 1851* 

New contracts, § 1855 
Ratification, 8 1855 

Statutes barring commencement or main¬ 
tenance of action, §8 1848, 1849 
Statutes prescribing specific penalty, 8 
1847 

Statutes not expressly declaring penalty, 

§ 1846 

Subsequent compliance as affecting, § 
1850 

Presumptions as to validity, 8 1805 
Retaliatory statutes, effect of, 8 1864 
Signature, requirements as to, § 1845 
Stockholders’ liability m respect to, noncom- 
pliance with statutory provisions, § 1860, 
p 85 

Validation of, 8 1863 

Voidability, noncompliance with statutory 
provisions relating to doing business 
within state, 8 1845 

Contributory negligence, noncompliance with stat¬ 
utory provisions as affecting right to set up 
defense of, § 1869, n. 46 

Conversion, noncompliance with statutory pro¬ 
visions as affecting right to maintain action 
for, § 1858 

Conveyances. Deeds and conveyances, ante 
Copy of process, service by, 8 1946, p. 217 
Corporate existence, 

Burden of proof as to, actions by corpora¬ 
tions, § 1912, p. 143 
Estoppel to deny, 8 1886 
Governing law, 8 1802 
Jury question as to, § 1955 
Noncompliance with statutory provisions as 
respecting doing business within state as 
affecting recognition, 8 1844 
Prima facie evidence, § 1912, p. 145 
Correspondence schools, doing business wlthm 
state as result of conducting, § 1829 
Costs, actions by or against, §8 1916, 1939 
Counterclaim, 

Authority to interpose, 8 1936 
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Foreign corporations—Continued, 

Counterclaim—Continued, 

Noncompliance with statutory provisions as 
affecting right to maintain, § 1850 
Courts of other states, noncompliance with stat¬ 
utory provisions as affecting right to main¬ 
tain action in, § 1807 

Creditors’ suits, appointment of receiveis of, § 
1888, p 111 

Criminal prosecution against, § 1960 
Cuiator ad hoc, service of process on, § 1940 
Dangerous acts, revocation of license to do busi¬ 
ness within state, § 1843, p 63, n. 58 
Debtor, status as, § 1799 
Debts, 

Attachment, debts due customers, § 1930, p. 
185 

Personal liability of directois or oflicers, § 
839 

Eight to sue for debts due, § 1904 
Deeds and conveyances, ante 
De facto corporations, collateral attack of, § 1885 
Default judgment, § 1956 

Actions against enforcement of, § 1957 
Defendant, status as, § 1799 
Defenses, actions by or against, § 1936 
Burden of proof as to, § 1912, p. 143 
Limitations, § 1934 

Noncompliance with statutory provisions as 
affecting right to defend actions, § 1859 
Definition, § 1783 

Demonstiation rooms, maintenance of as doing 
business within state for jurisdictional pur¬ 
poses, § 1020, p 160 

Deposit of secuiities, condition precedent to doing 
Inisiness within stale, § 1821 
Depositions, consenting to as general appearance, 
§ 1950 

Designation of place of business, validity of re¬ 
quirement as condition piecedont to doing 
business within state, § 1817 
Determination of status, § 1784 
Development of property, doing business within 
state for juiisdictional purposes as result ot, 
§ 1920, p 103 

Devisees, leal estate acquired and held as, § 1868 
Diiection of verdict, actions by, § 1913 
Dii*ec tors, 

Actions against, § 1935 

Local law investing, § 1879 
Debts, personal liability for, § 839 
Election, suit to control or annul interference 
with internal management, § 1880 
Law governing rights and liabilities, §§ 1802, 
1807, 1809, 1879 

Noncompliance with statutory provisions 
as affecting, § 1860, p. 86 
Eemoval, suit for purpose of as interference 
with internal management, § 1880 
Service of process on, §§ 1941, 1943 
Substitution as parties in actions by, § 1907 
Discretion, receiveiship, § 1888, p. 112 
Discrimination against, § 982 
Dismissal and non-suit, actions by, § 1913 
Display rooms, maintenance ot within state as do¬ 
ing business for jurisdictional purposes, § 
1920, p, 160 


Foreign corporations—Continued, 

Dissolution, §§ 1898-1902, pp. 126-131 

Actions by and against, effect, § 1900 
Ancillary proceedings to determine disposi¬ 
tion of property in other states, § 1901 
Attachment as affected by, § 1930, p. 186 
Bmding effect of decree, § 1899 
Cany mg on business with same name as 
partner, § 1887 

Claims against property as enforceable, S 
1900. 

Conflict of law, § 1898 

Continued existence for limited tiurpose, fj 
1902 

Disposition of property, § 1893, n. 66 
Other states, § 1901 
Domiciliary state, effect, § 1899 
Bschoat of properties, § 1901 
Extraterritorial operations, § 1899 
Governing law, § 1898 
Jurisdiction, § 1808 

Limited existence for certain purposes, § 
1902 

Pending actions as affected by, § 1900 
Propel ty of corporations, effect, § 1893, n. 65, 
§ 1001 

Keceivership, § 1888, p. 113, n. 47 

Pending proceedings, § 1888, p. 112 
Eecogmtion of rights, § 1898 
Eestrietions in respect to as condition pre¬ 
cedent to doing business withm state, § 
1822 

Tenants in common, stockholders as in re¬ 
spect to assets, § 1901 

Trespass to try title by stockholders, § 1901 
Voluntary dissolution, effect of, § 1899 
Distribution of assets, preferring resident cred¬ 
itors as condition precedent to doing business 
within state, § 1823 
Dividends, 

Compelling payment of, suit for purpose of 
as interference with internal manage¬ 
ment, § 1880 

Doing business within state, conditions pre¬ 
cedent in reject to, § 1822 
Law governing, § 1802 
Local law as applicable to, § 1809 
Division of assets, suit to comply with interfer¬ 
ence of internal management, § 1880 
Doing business m state, 

Actions, failure to comply with statutory 
provisions as affecting right to main¬ 
tain, § 1843, p 65 

Advertisements, solicitation of, § 1838 
Advertising es^liibitions, § 1838 
Agents, 

Appointment as, § 1834 
Evidence of authority, filing of as con¬ 
dition precedent, § 1816 
Service of process, appointment as con¬ 
dition precedent, § 1815 
Assignment for benefit of creditors as, § 1838 
Assignment of lease, taking ot, § 1838 
Bond to secure performance of contract as, § 
1832 

Books and records, keeping and inspection 
thereof as condition precedent, § 1820 
Bon owing money as, § 1838 
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Foieign corporations—Continued, 

Doing business in state—Continued, 

Capital stock, subsciiption to as condition 
precedent, § 1819 

Certificate of incorporation, filing of as con¬ 
dition piecedent, § 1814 
Character of business as determinative for 
jurisdictional purposes, § 1920, p. 153 
Chaiter, filmg of as condition precedent, | 
1814 

Collection of debts, § 1835 
Conditions, retroactive effect of statutes im¬ 
posing, § 1862 

Confession of judgment, § 1838 
Consignment agreement in Interstate com¬ 
merce, § 1840, p 59 
Constitutional piovisions, § 1828 
Construction contracts, § 1830, n. 81 
Continuity of action as prerequisite, § 1830, 
n. 76 

Jurisdictional purposes, § 1920, p. 165 
Contracts, 

Making as constituting, § 1829 
Perfoimance and execution outside of 
state, § 1839 

Curative statutes in respect to, § 1863 
Deposit of securities as condition precedent, 
§ 1821 

Determination, §§ 1828-1841, pp 46-62 
Actions in personam, § 1920, p. 151 
Dissolution, restrictions in respect to as 
condition precedent, § 1822 
Distiibution of assets, preferring resident 
creditors as condition precedent, § 1823 
Due process of law as determining, § 1920, 
p 152 

Encumbrances, restrictions in respect to as 
condition precedent, § 1825 
Evidence, 8 1912, p 145; § 1954 
Exclusion, § 1810 

Executed contiacts, noncoinpliance with 
statutory provisions as affecting valid¬ 
ity, 5 1851 

Exccutoi, acting as, § 1842 
Extent of business as determinative for ju¬ 
risdictional pui*poses, § 1920, p. 153 
Factorage agreements in interstate com- 
meice, § 1840, p. 59 

Financial condition, filing of statement as 
condition precedent, § 1819 
Foreclosure proceedings, § 1836 
Foreign commerce transactions, § 1840, pp. 
56-61 

Forfeiture of right, § 1843, p 63 
Acts prior to default, S 1862 
Incidental transactions, §§ 1831-1838, pp. 
6(H54 

Intermittent business as sufiflcient for juris¬ 
dictional puiposes, § 1920, p. 156 
Internal management, acts relating to, f 1833 
Interstate coinmei’ce transactions, § 1840, pp 
56-61 

Investigating business conditions, § 1838 
Investments and reinvestments, § 1838 
Isolated transactions, § 1830 

Jurisdiction in personam as acquired by, 
§ 1920, p. 166 

• Judgment of oustei, § 1956 
Jury questions, § 1913 


Foreign coiTporations—Continued, 

Doing business in state—Continued, 

Landscaping contracts, § 1830, n. 81 
Leased wire service, § 1840, p. 61 
Leasing property for future conduct of busi¬ 
ness, § 1832 

License, taking out as condition precedent, § 
1818 

Limitation to powers and liabilities of do^ 
mestic coiTporations as condition prece¬ 
dent, § 1822 
Litigation, § 1836 
Loans, §§ 1829, 1838, 1839 
Local law as determinative, § 1920, p. 151 
Maintenance of ofiGice or place of business as 
suflacient for jurisdictional purposes, § 
1920, p. 159 

Mechanics’ liens, filing, § 1838 
Meetmgs, § 1833 • 

Noncompliance with statutory provisions, $ 
1823, p. 62 

Agents* right to commissions, § 1854 
Barring actions on contracts made in 
state, §§ 1848, 1849 

Conditional sale contract, § 1856, n. 98 
Contracts made in state, §§ 1845-1855, 
pp. 67-78 

Contracts made outside of state, § 1856 
Conversion action as affected by, § 1858 
Directors’ liabiUty in case of, § 1860, p. 
86 

Executed contracts, § 1851 
Fraudulent conveyances, maintenance of 
action to set aside as affected by, § 
1868 

Officers and agent’s liability, { 1860, p 
86 

Penal liability, { 1861 
Recognition of corporate status, § 1844 
Right to maintain action, § 1843, p. 66; 
§§ 1848, 1858 

Statutes not expressly declaring penal^ 
ty, § 1846 

Stockholders’ liability, § 1860, p. 85 
Subsequent compliance with as affectmg 
right to sue in state court, § 1843, 

p. 66 

OfTciing bids on work as, § 1832 
Officers or agents, presence of within state 
as determinative, § 1920, p. 157 
Ownership of stock in domestic corporations, 
§ 1841 

Performance of contracts outside state, § 
1839 
Peimits, 

Retahatory statutes, § 1864 
Taking out as condition precedent, § 
1818 

Place of business, 

Maintenance and designation as condi¬ 
tion piecedent, § 1817 
Maintenance of as sufficient for juris¬ 
dictional puiposes, § 1920, p. 159 
Pleading in actions, by or against, § 1952 
Compliance with statutory requirement, 
§ 1909 

Powers and liabilities, limitation to that of 
domestic corporation, g 1822 
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Foreign corporations—Continued, 

Doing business in state—Continued, 

Practice of profession, restrictions in re¬ 
spect to as condition precedent, § 1822 
Preferring resident cieditois as condition 
precedent, § 1823 
Preliminary acts as, § 1832 
Presence of officers or agents as determina¬ 
tive of, § 1920, p 157 

Presumption as to authorization, § 1954 
Principal office, maintenance of as sufficient 
for jurisdictional purposes, § 1920, p. 
160 

Prospective operation of statutes relating to, 
§ 1862 

Purpose as determining factor, § 1828, n. 53 
Receivership, liabilities in respect to as con¬ 
dition precedent, § 1822 
Regulation, §| 1810, 1828 
Reinstatement after ouster, § 1843, p. 64 
Replevin action, § 1836 

Restrictions, retioactive effect of statutes 
imposmg, § 1862 

Retaliatory statutes, §§ 1826, 1864 
Retroactive effect of statutes relating to, § 
1862 

Sales or contracts for sale, |§ 1829, 1838 
Interstate commerce, § 1840, p 57 
Restrictions as condition piecedent, § 
1825 

Schools, § 1829 
Security, taking, § 1835 
Service of process in actions against, § 1938 
Similarity of name as affecting right, § 1887 
Single transactions, § 1830 
Sollcitmg stock subscriptions, § 1837 
Special appearance raising question, § 1836, 
n. 27 

Sporadic transactions as sufficient for juris¬ 
dictional purposes, § 1920, p. 155 
Status, § 1828 

Stock ownership in domestic corporation, f 
1841 

Subscriptions, § 1832 

Soliciting and accepting, $ 1837 
Substantial pait of ordinary business as con¬ 
stituting, § 1829 

Jurisdictional purposes, § 1920, p. 154 
Surety bonds, execution of, § 1829 
Suspension of right, § 1843, p. 64 
Test in determining, § 1828, n 53 
Theatrical entertainment, § 1829 
Trade campaign, § 1829 
Trading contracts, § 1830, n 81 
Transfers of stock, restrictions in respect to 
as condition precedent, § 1822 
Transportation in interstate commerce, § 
1840, p 60 

Trustee, acting as, § 1842 
Unlawful business as sufficient for jurisdic¬ 
tional purposes, § 1920, p. 156 
Venue purposes, § 1932, p. 194 
Winding up affairs, § 1920, p. 156 
Domestic laws, llmiijation on powers, §§ 1807- 
1809, pp. 26-30 

Domestication, §§ 1795-1798, pp 1&--21 
Domicile, $ 1794 

Laws of as controlling, { 1802 


Foreign corpoiations—Continued, 

Due process of law, 

Chaitering domestic coiporadon with simi¬ 
lar name, § 1887, n 3 
Doing business within state, § 1920 
Duration, governing law, § 1802 
Ejectments, maintenance of action, § 1904, n 50 
Elevator companies, local law as applicable, § 
1809 

* Eminent domain, exercise of right as matter of 
comity, § 1790 

Encumbrances, restrictions in respect to as con¬ 
dition precedent to doing business within 
state, S 1825 

Engineers, service of process on, § 1941 
Equity, 

Receivership in, S 1888, p. Ill 
Remedies by or against corporation, §§ 1928, 
1904 

Escheat, dissolution, § 1901 
Estoppel, ante 

Evidence, actions by or against, § 1012, pp. 141- 
145; i 1954 

Exclusion fiom state, § 1810 
Executed contracts, noncompliance with statu¬ 
tory provisions as affecting validity, § 1851 
Executions, 

Comity as authorizing levy of, § 1791, n 47 
Judgment in actions against, § 1957 
Executor, doing business within slate as result 
of acting as, § 1842 

Exemptions, attachment, § 1930, p 1S4 
Federal agencies, state as without power to ex¬ 
clude or regulate, § 1812 
Federal corporation as, § 1785 
Federal couits, 

Ancillary receiver appointed, § 1890 
Citizenship for purposes of jurisdiction, § 
1918 

Noncompliance with statutory provisions in 
resj^ct to doing business within state 
as affecting actions in, § 1864 
Federal Deposit Insurance Oorrioration, status 
as within law requiring security for costs in 
action by, § 1916 

Financial condition, filing statement of as con¬ 
dition precedent to doing busiucss within 
state, § 1819 

Findings, actions against, § 1055 
Fines, noncompliance with statutory provisions 
for doing business within state, § 1861 
Forceful entry and detainer, maintenance, § 1994, 
n 50 

Foreclosure of mortgage, 

Doing business within state as result of, § 
1836 

Power in respect to, § 1872 
Forfeiture, 

Charter, suit to enforce as interference with 
internal management, § 1880 
Right to do business within state, § 1843, 
p. 63 

Acts prior to default, § 1862 
Stock, suit to enjoin as interference with 
internal management, § 1880 
Franchise, 

Acquisition of franchise of domestic coit)o- 
ratlon, liability to suit within state, § 
1918 
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Pranchi se—CVint inued, 

Bivefiting ot, suit for pnipose of as inter¬ 
ference with internal management, § 
1880 

Exoicise in contravention of coiisititution or 
laws, § 1843, p 63 
Pleading, actions against, § 1932 
Fraudulent conveyances, nonconipliance with 
^atutory piovisions as affecting nght to 
maintain action to set aside, § 1858 
Full faith and credit, judgment against, § 1956 
Garnishment, liability to, § 1931 
Geneial agents, service of piocess on, § 1942, p. 
208 

General appearance, actions against, § 1950 
Governor, declaration of as sufficient proof of in¬ 
corporation, § 1884, n. 80 

Incapacity to sue, pleading going to alleged legal 
existence of admission of, § 1908 
Incidental transactions, doing business within 
state as result of, §§ 1831-1838, pp. 50-54 
Incorporation and organisation, 

Evidence, §§ 1884. 1912, pp. 142, 143, § 1954 
Jury question as to, § 1955 
Pleading, actions against, § 1952 
Presumption as to, § 1912, p. 142 
Proof of incorporation, § 1884 
Validity of incorporation, § 1884 
Indictment and information, criminal prosecu¬ 
tion, § 1960 

Information and belief, pleading in actions by 
corporation, § 1910, n 22 
Information respecting business, state's power to 
require, § 1879 

Injunction, liability to, § 1929 

Use of name of domestic corporation, § 1887 
In personam, Jurisdiction in, actions against, § 
1918-1922, pp. 148-179 
In rem, proceedings against, § 1924 
Insolvency, 

Attachment as affected by, § 1930, p. 186 
Attachment lien, purpose in respect to, S 
1895, n, 75 

Discrimination between resident and non¬ 
resident creditors, § 1893 
Law governing, §§ 1803, 1809 
Legislative power to provide for insolvency 
proceedings, § 1893 

Local administration of assets, § 1893 
Noncompliance with statutory provisions as 
affecting voluntary petition in, § 1858 
Nonresident creditors, discnmination in, § 
1893 

Preferences, § 1893 

Conditions precedent to doing business 
within state, § 1822 
Preferred debt, § 1895 
Set-off, S 1896 

Inspection of books and records, 5 1883 

Condition precedent to doing business within 
state, § 3822 

Instructions, actions by or against, §§ 1913, 1956 
Insurance contracts, doing business within state 
as result of making, §§ 1829, 1838 
Jurisdictional purposes, § 1920, p. 162 
Intermittent business, doing business within state 
for jurisdictional purposes, $ 1920, p. 156 


Foreign forpora*-ions—Continued, 

Internal affairs, 

Doing business within state by acts relating 
to, § 1833 

Governing law, §§ 1802, 1807 
InjuiK'tions, § 1929 
Intel feiences. § 1879 

Oonstniction of corporate charter and 
by-laws, § 1882 

Creditors as entitled to relief, § 1880 
Exceptions, § 1880 

Inspection of books and records, § 1883 
Mismanagement of corporations, § 1881 
Stockholders as entitled to lelief, § 1880 
Inter-state commerce, 

Appointment of local agent for service of 
process, as revocable, § 1922, p. 178, n. J> 
Doing business within state as result ot 
transactions in, § 1840, pp 56-61 
Juiy question, § 1955 

Local law as applicable to corporation en¬ 
gaged in, § 1807, n. 68 
Noncompliance with statutory provisions as 
affecting validity, [Statutes barring coni 
mencement or maintenance of action, 
1848, n. 33 

Presumption as to cause of action arising out 
of, § 1912, p. 142 

State as without power to exclude corpora 
tlons engaged in, § 1811 
Intel-state terminus, appointment of local agert 
for service of process as levocable in resjKicL 
, to, I 1922, p 178, n. 9 
Intelvention, doing business within state, § 183(> 
Investigation, 

Business conditions, doing business within 
state, § 1838 

Claims, doing business within state for Ju¬ 
risdictional purposes, § 1920, p. 162 
Investments, doing business within state as re¬ 
sult of, § 1838 

Isolated transactions, doing business within states 
$ 1830 

Jurisdictional purposes, § 1920, p. 165 
Issues, actions by or against, |§ 1911, 1953 
Judgment or decree, actions by or against, §§ 1914, 
1956 

Enforcement, § 1957 

Jurisdiction, actions by or against, S8 1906, 191(S, 
1917, 1922, p. 176 
Appearance as conferring, § 1950 
Consent, § 1923 
Diiections to, § 1926 

In personam, actions, §§ 1918 to 1922, pp. 148 
179 

Doing business within state, determina¬ 
tion, § 1920, pp. 170-173 
Residence of plamtiff as affecting, § 1922, 
pp. 174-179 

Service of process, necessity foi, § 1921 
Subject matter of action, § 1922, pp, 174- 
179 

In rem, actions against, § 1924 
Particular courts, § 1925 
Pleading as required to show, § 1962 
Residence or citizenship for purpose of, § 1794 
Special appearance for purpose of objecting 
to, 8 1950 
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Jurisdiction, actions by or against—Continued, 
Statutory provisions, particular courts, § 1926 
Voluntary submission to jurisdiction, § 1923 
Waiver of objections, § 1926 
Jury questions, action by or against, §§ 1913, 1955 
Laches, actions against, § 1934 
Landscaping, doing business within state as result 
of contract, § 1830, n. 81 
Lease of real property, § 1873 

Future business, doing business within state 
as lesult of, § 1832 
Power to take, § 1873 

Leased wire service, doing business withm state 
as result of furnishing, § 1840, p. 61 
Legislative control, § 1802 

Legislative intent, applicability of local laws, § 
1809 

Legislative power, Insolvency proceedings, § 1893 

Libel, actions by, § 1904, n. 50 

License, 

Charter distinguished, § 1796 
Conditions precedent to doing business within 
state, validity of lequirement, § 1818 
Foreclosure of mortgage without obtaining, g 
1872 

Local law as applicable, § 1809 
Maintenance of action by, § 1904, n. 50 
Real property, § 1873. 

Revocation, §§ 1810, 1843, p. 64 
Liens, 

Doing business within state as result of pro¬ 
ceedings to procure, §§ 1836,1838 
Judgment in attachment suit, § 1956 , 

Limitation of actions, § 1934 

Nonresident within statute, § 1794 
Limitatian to poweis and liabilities of domestic 
corporations, condition precedent to doing 
business within state, § 1822 
Liquidation, 

Disposition of property, § 1893 
Receivership, § 1888, p 113, n 47 
Liquidator, repiesentation of corixiration, § 1900 
Litigation, doing business within state as result 
of engaging in, § 1836 

Loans, doing business within state as result of, H 
1829, 1838 

. Nonresidents, § 1839 

Machinery, doing business within state as lesult 
of assembling, erecting or installing, § 1829 
Mail, selling of goods by as doing business with¬ 
in state for juiisdictional purposes, § 1920, 

p. 166 

Mailing process, actions against, § 1946, p 219 
Main office, venue of actions as governed by, § 
1932, P..19G. n 53 

Maintenance of place of business, validity of re¬ 
quirement as condition precedent to doing 
business within state, § 1817 
Management, governing law, § 1802 
Mandamus, inspection of books and records com- 
peUed by, § 1820 

Manufacturing plants, doing business within 
state as result of management and operation, 
§ 1829 

Marshaling assets, juiisdiction of proceeding for, 
§ 1898 

Mechanics* liens, doing business within state as 
result of filing, etc., §§ 1836, 1838 


Foreign coiporations^—Ckmtinued, 

Meetings, doing business within state as resnlt 
of holding, § 1833 
Merger, effect, § 1897 
Migratory corporations, §§ 1793, 1794 
Mismanagement, 

Jurisdiction of actions based on, § 1881 
Receivership, § 1888, p. 112 
Misnomer, pleading in action by, § 1908 
Misuse of power, ouster because of, § 1643, p. 
63 

Money, liability to attachment, § 1930, p. 185 
Mortgages, 

Consent of stockholders, § 1176, p. 806 
Doing business within state as result of tak¬ 
ing, § 1838 

Governing law in respect to, S 1874 
Power to give, § 1874 

; Power to take, hold and foreclose, § 1S72 
< Name, 

I Adoption, 5 1887 

Appearance on office door as showing Juris¬ 
diction of suit against, § 1920, p. 160 
Injunction agamst use of, 

Domestic corporation, § 1887 
Noncompliance with statutory provisions 
as affecting right, § 1858, m 27 
Use of in state without procuring certificate 
of authority, § 1843, p. 64 
Wiongful use of same or similar name^ § 1887 
Nationalisation, disposition of property, § 1893 
Negligence, 

Law governing liability, § 1803, n. 38 
Noncompliance with statutory provisions as 
1 affecting right to set up as defense, § 

1859, n. 46 

Newspaper business, doing business within state 
for juiisdictional purposes, § 1920, p. 162 
Nonresident, § 1794 

Attachment, § 1930, p. 163 

Foreign corporation distinguished, § 1783, 

1 n 1 

Jurisdiction, of actions by or against corpo 
1 rations, S 1922, p. 177 

Venue purposes, § 1932, p. 192 
I Notice, 

Appeal, actions against, § 1958 
Law governing, { 1804 

Process, designation of agent as consent to 
action against within state, § 1923 
Nuisance, abatement of, § 1929 
» Nul tiel corporations, plea of in actions by, $ 
1908, n. 1 
Proof, § 1911 

Objections to jurisdiction, actions against, S 1926 
Offenses, § 1960 

Office fixtures, doing business within state as re¬ 
sult of installation, § 1820 
Officers and agents. 

Appearance by in action against, § 1051 
Copy of process left with, ac-tions against cor¬ 
poration, § 1946, p. 218 
Doing business within state as result of ap- 
pomtment, § 1834 > 

Election, suit to deteimme validity of inter¬ 
ference of internal manj^ement, § 1880 
Filing evidence of authority, validity of re¬ 
quirement as condition precedent to do¬ 
ing business, § 1816 
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Oflacers and agents—Continued, 

Managing agents, seiTice of process on, tem¬ 
porary presence in state, § 1945 
Noncompliance with statutory provisions as 
affecting, 

Estoppel 01 waiver, § 1860, p 87 
Liability, § 1860, pp 86, 87; § 1861 
Right to commissions, § 1854 
Validity of contract appointing, § 1853 
Offenses, § 1960 

Penal liability in case of failure to comply 
with statutoiy provisions for doing busi¬ 
ness within state, § 1861 
Presence of as determinative of doing busi¬ 
ness within state, § 1920, p 157 
Sales of goods within state rules, doing busi¬ 
ness within state for 3 urisdictional pur¬ 
poses, § 1920, p. 165 

Service of piocess on, §§ 1938, 1941, 1942, pp. 
206-214 

Acceptance of service, $ 1947 
Alternative statutory provisions, § 1943 
Defense of limitations as dependent on 
maintenance of, § 1934 
Designation of as consent to suit against 
within state, § 1923 
Evidence, § 1954 , 

Exclusiveness of provision for, § 1938 
Oamishment proceedings, § 1961 
Jurisdiction of action against corpora¬ 
tion, § 1920, p. 158 

Noncompliance with statutory provisions 
in respect to as affecting hability, § 
1859 

Representative capacity, § 1942, p 207 
Return, § 1948 

Revocation of appointment, effect, § 1944 
Statutory provisions i elating to, § 1922, 
p 177 

Temporary presence in state, § 1945 
Termination of ofBce or agency, § 1944 
Validity of requiiement for as condition 
piecedent to doing business within 
state, § 1815 

Venue Of actions against as deteimined 
by residence, § 1932, p. 196 
Transaction of busmess within state, liabili¬ 
ty to citizens m actions and suits in case 
of, § 1919 

Origin, status as determined by, 8 1784 
Ouster from doing business in state, § 1810 

Failure to comply with constitutional or stat¬ 
utory provisions, § 1843, p. 63 
Judgment, § 1966 
Proceeding to effect, § 1843, p 64 
Ownership of property, doing business within 
state for jurisdictional purposes as result 
of, § 1920, p 163 

Parol evidence, incoiporation as provable by ac¬ 
tion, § 1884, VL 78 

Par stock, issuance for less than par value, 8 
245, p 691 

Parties, actions by or against, 88 1907, 1935 
Partition of property, jurisdiction of proceedings, 
8 1898 

Penal statutes, 

Doing business within state, construction, 8 
1818 


Foreign corporations—Continued, 

Penal statiiles^—Continued, 

Liability for noncompliance with statutory 
piovisions, 8 1861 

Presumptions, bnnging corporation in scoiie 
of, 8 1912, p. 142 
Penalties, 

Law governing, 8 1803 

Noncompliance with statute not expressly de¬ 
claring penalty, contracts as affected by, 
§ 1846 

Noncompliance with statutory provisions pre¬ 
scribing, contracts as affected by, 8 1847 
Recovery against, 8 I960 
Permit, 

Assignment of mortgage as not requiring, 8 
1872 

Doing business within state, 

Condition precedent, validity of require¬ 
ment, 8 1818 

Failure to secure, stockholders’ liability 
in case of, 8 I860, p. 84 
Real property acquired prior to securing, 
8 1870, n. 48 

Retaliatory statutes, 8 1864 
Forfeiture of as forfeiture of charter, 8 1898 
Presumptions as to necessity for, § 1912, p 
142 

Real property acquired and held before se¬ 
curing, 8 1870, n 48 
Person, status as, 8 8, p 386 ; 8 1799 
Personal injury actions, venue of, 8 1932, p. 193, 
n. 16 

Personal judgment against, § 1956 
Personal service of process, actions against, 8 
1946, p 217 

Philippine Islands, corporations created in, 8 1787 
Place of business, 

Maintenance and designation. 

Condition precedent to doing business 
within state, 8 1817 
Jurisdictional purposes, 8 1920, p 159 
Principal place of business, presumptions, 8 
1912 

Place of service, process in actions against, 8 1940 
Plea of privilege, actions against, 8 1933 

General appearance as result of filing, 8 1950 
Pleadings, actions by or against, §8 1908, 1952 
Articles of incorporation, 8 1908 
Charter, § 1908 

Compliance with statutory requirement, 8 

1909 

Defendant’s pleadings, § 1908 
Judgment on, 8 1914 
Location of principal office, 8 1908 
Misnomer, § 1908 

Noncompliance with statutory provisions, 8 

1910 

Verification, 8 1908 

Police laws, local laws as applicable, § 1809 
Powers and liabilities, limitation to that of do¬ 
mestic corporations as condition precedent to 
doing business, 8 ^822 
Preferences, 

Assignments for benefit of creditors, 8 1894 
Insolvency, § 1893 
Local law as applicable, 8 1809 
Resident creditors, condition precedent to do¬ 
ing bu^ness within state, 8 1823 
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Preliminary acts to doing business, doing busi¬ 
ness within state as result of, § 1832 
Presence in state, suit in personam as requiring, 
§§ 1919, 1920, p. 131 

Present doing ot business within state as respects 
jurisdiction of actions against corporation, § 
1920, p. 172 

President, service of piocess on, actions against 
corporation, § 1941 

Presumptions, actions by or against, § 1912, p 141, 
§ 1954 

Assignment for benefit of creditors, authority 
to make, § 1894 
Conveyances, § 1874 

Doing business within state, authority, § 1954 
Exeicise of powers within state, § 1790 
Incorporation, § 1912, p. 142 
Jurisdiction of actions against, § 1952 
Real property, power to acquire and holi, § 
1869 

Prima facie evidence, 

Authority to do business within state, § 1818 
Corporate existence, § 3912, p. 145 
Service of process, § 1948 
Primary leceivership, ancillary or auxiliary re¬ 
ceiver in aid of, § 1889 
Principal office, 

Pleading location of and actions by, § 3008 
Venue of actions against as governed by, § 
1932, p. 196 

Principal place of business, piesumptions as to, 
§ 1912 

Printed advertisements, doing business within 
state as lesult of maintenance and display, 
§ 1829 

Privilege tax, payment of as evidence of inten¬ 
tion to carry on business m that state, § 1912, 
p. 145 

Procedure, local law as applicable, 8 1809 
Process, actions by or against, S§ 1907, 1937-1949, 

pp 200 

Acceptance of service, § 1947 
Admission of service, § 3947 
Amendment of return, § 1948 
Appointive statutory provisions, § 1943 
Appointment of agent for service, validity of 
requirement, § 1815 
Attachment, § 1930, p. 180 
Constructive ser\ ice of, 8 1940, p. 217 
Foim and requisites, 8 1939 
Garnishment proceedings, § 1931 
Jurisdiction in personam as dependent on 
SOI vice, §8 1921, 1022, p. 177 
Leaving c*opy as sufficient service, 8 1946, pp. 
217, 218 

Mailing of process, 8 1946, p. 219 
Mode of service, § 1940, pp. 217-220 
Noncomplianee with statutory provisions re¬ 
specting agent for service of as affecting 
liability. § 1859 
Objections to, § 1949 

Officers and agents for service, 8§ 1815, 1942, 
pp. 206—214 

Alternative provisions, § 1943 
Temporary presence in state, 8 1945 
Tenxiix)iatlon of office or agency, § 1944 
Personal service, § 1946, p, 217 
Persons who may be served, 8 1940 


Foreign corporations—Continued, 

Process, actions by or against—Continued, 

Place of service, § 1940 
Publication of service, 8 1946, p. 218 
Restrictions in respect to service as condi¬ 
tion piecedent to doing business within 
state, § 1822 

Return of seiTice, § 1948 
Salesmen, service on, § 1942, p. 211, n. 68; § 
1942, p. 213 

Statutory provisions, § 1938 

Service, § 1922, p. 177, § 1938 
Waiver, § 1947 

Objections to service, § 1949 
Production of records, compelling of, 8 1883 
Professions, restrictions in practice of as condi¬ 
tion precedent to doing business within state, 
§ 1822 

Piohibition from doing business within state, § 
1810 
Proof, 

Actions by or against, §8 1011, 1953 
Iiicoi-poration, § 1884 
Property, 

Acquisition and holding, § 1875 
Attachment, § 1930, p. 185 
Doing business within state as result of ac¬ 
quisition or disposal of, § 1838 
Protection of property, doing business within 
state for jurisdictional purposes as re¬ 
sult of, § 1920, p. 163 

Rights and powers with respect to, §§ 1868- 
1878, pp. 91-99 
Transfer, 8 1875 

Public officer for service of process, validity of 
requirement for designation of, 8 1815 
Public policy. 

Acquisition and holding of stock of domestic 
corporations affected by, § 1876 
Chattel mortgages, power to take or give as 
affected by, 8 1877 
Comity as limited by, § 1790 
Real property, acquisition and holding of, 8 
1871 

Public utility business, operation of as pres 
ence within state for purposes of Jurisdiction, 
§ 1920, p. 163 

Publication of service, process in actions against. 
8 1946, p. ns 

Puerto Rico, corporations created in, 8 1787 
Purchasers, doing business within state for juris¬ 
dictional purposes as result of, § 1920, p. 165 
Purchasing agent, service of process on, § 1942, 
p. 208, n. 25 
Quieting title, 

Doing busmess within state as result of ac¬ 
tion for, § 1836 

Venue of suit against, 8 1932, p. 192 
Railroads, 

Doing business within state as result of con¬ 
struction of, 8 1829 

Tranf^rtation as doing business within state 
for jurisdictional purposes, 8 1920, p. 
169 

Ratification, 

Consolidation, § 1897 

Noncompliance with statutory provisions as 
affecting validity of contractsi, 8 1833 
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Real property, acquisition and holding, etc.. §§ 
1868, 1874 

Charter limitations, § 1869 

Conflict of laws in respect to, § 1869 

Constitutional limitations, § 1870 

Deeds and conveyances, generally, ante 

Doing business within state as result, § 1829 

Foreign states, § 1868 

Governing law, § 1869 

Lease or license of, § 1873 

Limitations, 

Charter, § 1869 

Constitutional provisions, $ 1870 
Statute, § 1870 

Permit, acquisition befoie securing, § 1870, 
n 48 

Presumptions, § 1869 

Prospective operation of statutes relating to, 
§ 1870 

Public policy as affecting right, f 1871 
Statutory limitations, § 1870 
Receivers, §§ 1888-1892, pp. 110-122 

Actions in their name notwithstanding ap¬ 
pointment, § 1907 

Appointment of receiver, § 1888, pp. 110-112 
Ancillary receiver, § 1890 
Attachment as affected by, § 1930, p. 186 
Collateral attack on appointment, § 1888, p 
113 

Continuing business within state temporarily, 
§ 1888, p. 114* 

Gonversion of property, liability of receiver, 
§ 1888, p. 114 

Discretion in respect to, § 1888, p. 112 
Dissolved corporation, 8 1888, p. 113, n. 47 
Distinction between receiver of corporations 
and of property, { 1888, p. Ill, n. 32 
Domiciliary receiver, 

Appointment as ancillary receiver, § 1890 
Appointment of receiver Independent of, 

• * § 1888, p. 112 

Power, § 1888, pp. 111-116 
Foreign 3 urisdictions, power to grant, § 1888, 
p. iin 

Foreign leceiver appointed as ancillary re¬ 
ceiver, § 1891 

Judgment against corporations satisfled by 
appointment of, § 1957 

Jurisdiction to appoint receivers, § 1888, p. 
Ill, n. 28 

Liability of receiver, § 1888, p. 114 

Condition precedent to doing business 
witlim state, § 1822 

Liquidated coiporation, § 1888, p. 113, m 47 
Noncompliance with statutory provisions as 
aifecting right to maintain action on con¬ 
tracts, § 1852, n 72 

Powers and duties, § 1888, pp 113, 115 
Priority of claini to assets, S 1888, p. 114 
Property within state as essential to ap¬ 
pointment, § 1888, p. 113 
Right of receiver, { 1888, p. 113 
Service of process, { 1888, p. 114 

Cause of actidn arising before receiver¬ 
ship, § 1942, p. 219 

Publication In actl<Hi for appointment of 
receiver,’ § 1888, p. 113/ n. 42 


Foreign coi-porations—Continued, 

Receivers—Continued, 

Solvency as affecting right, § 1888, p. 113, n. 
47 

Statutory provisions, § 1888, p. 113 
Substitution of receiver In actions by, § 1907 
Temporary receiver pendente lite, appoint¬ 
ment as, § 1888, p. Ill, n 32 
Waste or mismanagement authorizing ap¬ 
pointment of receiver, § 1888, p. 112, n. 
38 

Reciprocity provisions, noncompliance with as 
affecting right to maintain actions on con¬ 
tracts, § 1856, n. 12 

Recognition of corporate existence, noncompli- 
ance with statutory provisions as affecting, 

$ 1844 

Regulations by state, § 1810 
Relations with domestic corporations or associa¬ 
tions, doing business within state for juris¬ 
dictional purposes, § 1920, p 163 
Remedies, § 1904 

Against corporation, g§ 1927-1931, M>. 182- 
192 

Local law as applicable to, § 1809 
Reorganization, suit to set aside as interference 
with internal management, § 1880 
Replevin, 

Doing business within state as result of 
bringing action, § 1836 
Maintenance, § 1904, n 50 
Reports, liability in respect to as condition pre¬ 
cedent to doing business within state, § 1822 
R^esentation by attorney, actions against, § 
1961 

Residence, § 1794 

Venue on theory of, § 1932, p. 192 
Resident agent, 

Party to suit to enjoin doing of business 
withm state, § 1935 

Service of process on, §{ 1815, 1942, p *206 
Resident directors, service of process on, § 1943 
Restrictions, 

Doing business within state, retroactive effect 
of statutes, § 1862 
States, g 1810 

Retaliatory statutes, doing business within state, 
§ 1826 

Return of service, process in actions against, g 
1948 

Review, actions by or against, §§ 1916, 1960, 1958 
Revocation of license to do business in state, §§ 
1810, 1843, p. 64 
Sales, 

Doing business within state for Jurisdictional 
purposes, g 1920, p. 165 
Restrictions in respect to as condition pre¬ 
cedent to doing business within state, § 
1825 

Stock, doing business within state for Ju¬ 
risdictional purposes as result of, § 1920, 

p. 168 

Sales agents, service of process on, g 1942, p. 211, 
n. 68; § 1942, p. 213 
Secretary, service of process on, g 1941 
Secretary of state, 

Gertiflcate authenticated by a petition proof 
of incorporation, § 1884 
Service of process on, |g 1938, 1943 
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Securities, deposit of as condition precedent to 
doing business within state, § 1821 
Security, taking of as doing business within state, 
S 1835 

Security tor costs, actions by, § 1916 

Nonresident within meaning of statute re¬ 
quiring, § 1794 

Sequestration, enforcement of oudgment against, 
§ 1957 

Similarity of name, effect of, § 1887 
Soliciting business, doing business within state 
for juiisdictional purposes as result of, § 
1920, p 166 

Solicitoi*s, service of process on, § 1942, p. 213 
Spanish coiporations in ceded territory as, § 1787 
Special agents, service of process on, § 1942, p. 
206 

Special appearance, objections to jurisdiction of 
action against, § 1950 

Specific performance, noncompliance with statu¬ 
tory piovisions as affecting statute, § 1878 
State auditor, service of process on, § 1943 
State regulations, §§ 1810-1842, pp 30-62 
Statement of claim, attachment, § 1930, p 187 
Status, §§ 1788-1793, pp. 12-17 
Statutory provisions, 

Actions as not maintainable on failure to 
comply with, § 1843, p. 65 
Agents, noncompliance with as affecting va¬ 
lidity of contracts appointing, § 1853 
Attachment, § 1930, p. 183 
Barring commencement or maintenance of ac¬ 
tion, noncompliance with as affecting va¬ 
lidity of contracts, §§ 1848, 1849 
Burden of proving compliance with, actions 
by corporations, § 1912, p, 142 
Change of venue, actions against, § 1933 
Compliance after commencement of suit, va¬ 
lidity of contract, § 1850 
, Consolidation, § 1897 
Construction, § 1813 

Noncomplying corporations maintaining 
actions in state, § 1843, p. 66 
Contracts made outside of state, noncompli- 
ance as affecting validity, § 1856 
Dissolution, actions by or against corpora¬ 
tion, 8 1902 

Doing business within state, § 1828 

Failure to comply with, § 1843, p. 62 
Domestic party’s right to enforce contract, 
noncompliance with as affecting validity, 
§ 1857 

Estoppel, noncompliance with as affecting va¬ 
lidity of contracts, § 1855 
Executed contracts, noncompliance with as 
affecting validity, § 1851 
Failure to comply with, §§ 1843-1867, pp. 
62-91 

Insolvency proceedings, § 1893 
Preferred debts, § 1895 
Jurisdiction of actions against corporation, § 
1922, p. 176 

Particular courts, § 1925 
New contracts, noncompliance with as affect¬ 
ing validity, § 1855 
Noncompliance with. 

Actions as maintainable in courts of oth¬ 
er states regardless, § 1867 


Foreign corporations—Continued, 

Statutory provisions—Continued, 

Noncompliance with—Continued, 

Actions in federal courts as affected by, 
§ 1866 

Burden of proof, § 1912, p. 143; § 1954 
Conti acts made in state as affected by, 
§§ 1845-1855, pp. 67-78 
Curative statutes, § 1863 
Defenses as affected by, § 1859 
Directors* liability as affected by, § I860, 

p. 86 

Dismissal of actions by corporations be¬ 
cause of, § 1913 
Doing business in state, § 1843 
Domestic jiarty’s right to enforce con¬ 
tracts against corporation as affect¬ 
ed by, § 1857 

Officers and agents* liability as affected 
by, § 1860, p. 86 
Penal liability, § 1861 
Pleadings in actions by corporation, § 
1910 

Recognition of corporate existence as af¬ 
fected by, § 1844 

Right to defend actions as affected by, § 
1859 

Right to maintain actions not ex con¬ 
tractu, § 1858 

Right to maintain action on chose in ac¬ 
tion, assignees or transferees as af¬ 
fected by, § 1852 

Specific performance as affected by, § 
1878 

Stockholders liability as affected by, § 
1860, p. 84 
Penalties, 

Statutes not expressly providing penal¬ 
ty, contracts as affected by noncom- 
pliance, § 1846 

Statutes prescribing specific penalty, con¬ 
tracts as affected by noncompliance, 
§ 1847 
Pleading, 

Compliance with, § 1900 
Noncompliance with, actions by corpora¬ 
tions, § 1910 

Presumptions as to compliance with, actions 
by corporation, § 1912 
Process, actions against, § 1938 
Ratification, noncompliance with as affecting 
validity of contracts, § 1855 
Real property, limitations in respect to ac¬ 
quisition and holding, § 1870 
Receivership, § 1888, pp. 112, 113 
Recognition of corpoiate existence as affect¬ 
ed by noncompliance with, § 1844 
Seivice of process, 

Agents, § 1942, p. 209 
Alternative provisions, 8 1943 
Compliance with, § 1946, p. 217 
Juiisdiction in personam as requiring, § 
1922, p. 177 

Specific performance as affected by noncom- 
pliaiice with, § 1878 

Stockholders’ liability as affected by noncom- 
pliauce, § 1860, p. 84 

Subsequent compliance affecting validity of 
contract, § 1850 
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Foreign corporations—Continued, 

Statutory provisions^Contmued, 

Term coriioration as including foreign cor¬ 
porations, § 1808 

Venue of actions against, § 1932, p 193 
Waiver, pleading in actions by corporation, 
§ 1910 

Stock, 

Acquisition and bolding of stock of domestic 
corporations, § 1876 
Attachment of, § 1930, p. 185 
Certificates, doing business within state as 
result of issuing, § 1833 
Compelling issuance of, suit for purpose of as 
’ interference with internal management, § 

1880 

Granting or canceling unauthorized issues, 
suit for puipose of as interference with 
internal management, § 1880 
Law governing right to issue, §§ 1802, 1809 
Ownership of stock in domestic corporation 
as doing business within state, § 1841 
Transactions, doing business within state for 
jurisdictional purposes, as result of, § 
1920, p. 168 
Transfer of stock, 

Restrictions in respect to as condition 
precedent to doing business within 
state, § 1822 

Suit to comply with interference of in¬ 
ternal management, § 1880 
Stock book, keeping of as condition precedent to 
doing business within state, § 1820 
Stockholders, 

Comity, rights and immunities under rule 
of, § 1792 

Law governing rights and liabilities, § 1802 
Liability, 

Defenses in action to enforce, § 681, p. 
1440 

Enforcement, § 619, p. 1344 
Exhaustion of remedy against corpora¬ 
tion as prerequisite to enforcement, 
§ 671, p. 1397 

Local law as applicable, § 1809 
Noncompliance with statutory provi¬ 
sions as affecting, $ 1860, p. 84 
Parties defendant in action by leceiver 
to enforce, § 1907 

Subrogation to creditors, § 1860, p. 85 
Meeting, suit to compel calling of as interfer- 
enc-e with internal management, § 1880 
Parties defendant in actions by leceiveis to 
enforce liability, § 1907 
Receivers, appointment and suit by, § 1888, 
p 111, 11. 32 

Residence of as not determinative of status, 
§ 1784 

Service of process on, § 1943 
Voting rights, local law as applicable to, § 
1809 

• Submission of controversies growing out of state 
business, § 1918 
Subscriptions, 

Action on contract, § 296 
Doing business within state as result of, §§ 
1832, 1837 

Law governing liability on, § 1802,' n. 34 
20CJS.-88 


Foreign corporations—Continued, 

Subscriptions—Continued, 

Validity of requirement as condition prece¬ 
dent to doing business within state, § 
1819 

Subsidiaries, doing of business within state by 
as rendering parent corporation liable to 
suit within state, § 1920, p. 164 
Summons, actions against, § 1939 
Supplementary proceedings, enforcement of Judg¬ 
ment against, § 1957 

Surety bonds, doing business within state as 
result of executing, § 1829 
Surety business, doing business within state for 
jurisdictional purposes as result of, i 1920, 

p. 168 

Temporai-y offices, doing business in as subject¬ 
ing corporation to jurisdiction, § 1920, p. 159, 
n. 25 

Term coi*poration as including, § 1808 

Terms, doing business within state subject to, 

§ 1810 

Implied assent to terms, § 1813 
Territorial corporations as, § 1786 
Theatrical entertainment, doing business within 
state as result of contracts to furnish, § 
1829 
Time, 

Appeal, actions by, § 1915 
Doing business with state as respects juris¬ 
diction in suit against corporation, § 
1920, p 170 

Torts, 

Actions arising out of torts committed 
against, § 1904 

Failure to comply with statutory provisions 
as affecting right of action for, § 1843, 
p 65, n. 76 

Jurisdiction of actions against corpoiatioiis 
for, § 1922, p. 175 
Liability for, § 1807, n. 65 
Noncompliance with statutory provisions as 
affecting right to maintain action for, § 
1858 

Stockholders* liability in respect to, § 1792 
Trade campaign, doing business within state as 
result of carrying on, § 1829 
Trade-mark oi trade-name, fraudulent infringe¬ 
ment, § 1887 

Tramp corporations, post 

Transportation, doing business within state for 
jurisdictional purposes, § 1920, p. 169 
Transitory causes of action, jurisdiction of, § 
1922, p 174 

Treasurer, service of process on, § 1942, p. 208, 
n 28 

Trespass to try title, maintenance, § 1904, n. 50 
Tiial, action by or against, S§ 1913, 1955 
True bills of lading, issuance of as doing busi¬ 
ness within state tor jurisdictional pur¬ 
poses, § 1920, p 170, n. 32 
Trustee, 

Doing business within state as result of act¬ 
ing as, § 1842 

Judgment in against by, § 1056 
Ultra vires, 

Conveyances, § 1878 
Estoppel, § 1806 
Law governing, § 1805 
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Foreign corporations—Continued, 

Ultra vires—Continued, 

Mortgages, defense of in foreclosure suit, § 
1872 

Pleading in actions against, § 10r)2 
Restraining of as interference with internal 
management, § 1881 

United States Government, § 1786 
United States Shipping Board Emergency Fleet 
Oorpoiation, doing business within state for 
junsdictional purposes, § 1920, p. 170 
Usury, law governing, §§ 1803, 1807, n. 68; § 1809 
Variance, actions by or against, §§ 1911, 1953 
Venue, actions by or against, §§ 1906, 1932, pp. 
192-197 

Change ot venue, §§ 1906, 1933 
Noncompliance with statutory provisions as 
affecting, § 1859 
Objections to, § 1933 

Verdict, actions by or against, §§ 1913, 1955 
Verification of pleadings, actions by, § 1908 
Vice-president, 

Answer filed by in action against, % 1951 
Service of process on, § 1941 
Visitorial powers, 

Appointment of receiver as exercise of, J 
1888, p. 112 
Exercise over, § 1879 
Vis major, defenses, '§ 1936 
Voluntary appearance, actions against, § 1950 
Voting rights, suit to confer as interference 
with internal management, § 1880 
Waiver, 

Change of venue, § 1933 
Noncompliance with statutory provisions as 
affecting officers or agents' liability, f 
1800, p. 87 

Objections to jurisdiction, actions against, § 
1926 

Plea of privilege, § 1933 
Service of process, actions against, % 1947 
' Objections, § 1949 

Statutory provisions, pleading in actions by 
corporation, § 1910 

Warrant, confession of judgment, § 1956 
Waste, receivership to prevent, § 1888, p. 112, 
n 38 

Winding up affairs, doing business within state 
as result of, § 1920, p. 156 
Withdrawal from state. 

Causes accruing after, jurisdiction of, § 1920, 
p. 172 

Jurisdiction in suit against corporatioi\, § 
1920, p. 170 

Writ of entry or ejectment, maintenance of, § 
1904, n 60 

Foreign countries, corporations created in, proof of 
incorporation, § 1884 

Foreign executor, voting at stockholders’ meeting, § 
548, p. 1246, n. 16 

Foreign government, foreign corporation, status as, 
§ 1783, n 1 

Foreign judgments, stockholders’ liability fixed by, 
conclusiveness, § 674, p 1411 
Foreign law, representation as to as fraud in sub¬ 
scription for or purchase of stock, § 327, p 856 
Foreign patents, issuance of stock for, fraud m re¬ 
spect to stockholders, § 794 


Foreign receivers, 

Aucillaiy receivers, s^jpointment of, § 1891 
Foreign appointment, consideration of in de¬ 
termining right to receiver, § 1457 
Recognition, § 1888, p. IIC 

Stockholdeis’ action against officers or direc¬ 
tors, joinder as party in, § 830 
Stockholders’ liability, enforcement by, § 619, p. 
1344 

Foreign states. 

Receivership, actions in as affected by, $ 1502 
Stockholders’ meeting in, § 541 
Foreign surety companies, doing business within 
state for jurisdictional purposes, § 1920, p. 168 
Forfeiture, 

By-laws, 

Enforcement by, § 190 
Providing for, construction, § 183 
Chaiter, ante 
Corporate name, § 170 

Corporate rights, receivership in case of, § 1750, 
p. 1629 

Dissolution of corporation as worked by judg¬ 
ment of, § 1716 
Foreign corporations, ante 
Franchise, 

Nonuser pending proceedings as cause for 
dissolution, § 1660 

Security deposited as recoverable in case of, 
§ 68 

Stock and stockholders, post 
Forgery. Stock and stockholders, post 
Form, 

Actions, 

Corporation, by or against, f 1293 
Reorgamzed corporations, § 1595 
Stockholders’ action against officers or di¬ 
rectors, § 825 

Stockholders and corporation, § 522 
Stockholders* liability, enforcement, f 679, p. 
1421-1427 

Assignment for benefit of creditors, § 1406 
Bonds, § 1150 
Calls or assessments, § 358 
Claims, receivership proceedings, § 1639 ] 

Contracts, § 1134 
Conveyances, § 1099 
Decree, dissolution proceedings, § 1716 
Dividends, declaration of, § 465 
Execution, actions by and against corporation, 
i 1342 

Jud^ent or decree, creditors* suits, S 1443 
Lease of property, { 1248 
Mortgages, § 1177 

Negotiable mstruments, § 1226, pp. 909^912 
Notice, stockholders’ meeting, § 544, p. 1229 
Pleading, denial of corporate existence, $ 1327, p 
1017 

Process, actions by or against corporation, § 1308 
Foreign corporations, § 1939 
Proxy, voting of stock, § 550, p. 1251 
Sales of property, f 1240, pp. 032-935 
Seal, § 175 

Conveyances, § 1100, p. 663 
Subscriptions, actions for amount due on, § 374 
Torts, action for, § 1269 

Formal execution, contracts, officers or agents, § 1074 
Formality, pledge of stock, § 419 
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Forma pauperis, 

Oath required for affidavit in, offic?ers as au¬ 
thorized to take, § 1346 

Officers and agents, power to make oaths or af¬ 
fidavit m, § 1066, p. 603, n. 61 
Foimatiou, promoter retaining status dunng work of. 

§ 119 

Former piesident, admissions, binding effect on cor¬ 
poration, § lOTl 

Formula, payment for stock, grant of right to use 
as sufficient, § 241, p. 676 
Forum, judgment, action on, § 1341, p. 105? 
Foundation, Incorporation of partnership operating 
as, rights and liabilities of partners, § 143, p. 546 
Franchise tax. 

Dismissal of action by corporation for failure to 
pay, § 1339 
Dissolution, 

Failure to pay, { 1649, p. 1422 
Liability for as affected by, § 1730, p 1489 
Forfeiture of charter for failure to pay, § 1665. 
p. 1439 

Priorities, $ 1566 
Receiver, payment, § 1522 
Franchises, 

Abuse or misuse, r^eal on ground of, § 1654, p. 
1329 

Amendment authorizing surrender of, § 80, p. 474 
Assignment for benefit of creditors as including, 
§ 1412 

By-laws attempting to acquire or exeicise, § 189, 
p. 604 

Capital stock as not included in, $ 193, p. 615 
Consolidation prohibited by, § 1607 
Constitutional restrictions, 5 28 
Contracts necessary to carry into effect. Implied 
power to execute, § 1122 

De facto corporations, collateral attack on right 
to exercise, $ 95 
Defined, § 69 
Dissolution, 

Effect, f 1729 

Nonuser, materiality of matters affected, § 
1657 


Execution, 

Liability to, $ 1342, p. 1061 
Sale, i 1343 

Foreign corporations, ante 
Grant of to existing corporations, § 37 
Illegal use of, receivership as pumshment for, f 
1750, p. 1528 

Injunctions, exercise of, $ 1447 
Issuance of stock remaining in coiporatlon, right 
as constituting, § 201, p. 630 


Lien on, preferred stock, § 224 

Misuser, dissolution on ground of, $ 1663 

Mortgage on, § 1188, p. 822 

Authority in respect t6, § 1110, p. 682, n. 49 


Name, § 169 
Nature of, § 69 
Nouuser, 

Dissolution because of, § 1656 
Partial dissolution, § 1602 
Partial nonuser, § 1661 
Pledge, extent of power, § 1110, p ' 
Powers distinguished, § 933 
President, power to dispose of, 
Property rights, J 5, p. 370 


§ 1038, p. 533 


Franchises—Continued, 

Public service corporations, mortgage, § 1188, 
p. 821 

Purchase, capacity, § 1088, p. 629 
Quasl-public corporations, transfer, § 1103, p. 
671 

Reorganization as affecting, § 1591 
Stockholders, interest in, § 512, p. 1192 
Surrender of, 

Nonuser operating as, § 1656 
Public corporations, § 1646 
Rights in respect to, § 1641 
Title vesting in corporation by operation of law, 

§ 70 

Transfer, § 1102, p. 669 

Quasi-public corporations, § 1103, p 671 
Unauthorized assumption of franchise, direct at¬ 
tack by state on corporate existence in case 
of, § 118 

-User of as establishing corporate existence, { ^6, 
p 466 

Usurpation, dissolution because of, § 1664 
Distmguished, § 13 
Fraud, 

Assignment for benefit of creditors, effect, § 
1408 

Assignment of certificate of stock invalidated by, 

§ 305, p 932 

Attachment on ground of, § 1349 
Belief, expressions of as fraud in Inducing sub¬ 
scription for or purchase of stock, § 327, p. 
854 
Bonds, 

Liability of officers and directors, $ 850, p. 
285 

Pleading in action to recover on, 8 1163, p. 
764, n. 23 

Subordination of lien as result, 8 1190, p. 828 
Subscription, rescission on ground of, 8 1155. 
p. 739 

Call or assessment, pleading in action for amount 
due on subscription, § 383, p. 913 
Contracts, promoters’ liability on ground of, 8 
132, p. 535 

Co-subscribers, subscription to stock induced by, 

§ 328, p. 865 

De facto corporations, effect of, 8 108 
Defense, actions between officers, 8 834 
Directors, ante 

Disregard of corporate entity when used to ac¬ 
complish, § 7, p. 380 
Dissolution, 

Ground of, 8 1552 

Setting aside order on ground of, 8 1593 
Evidence, 

Actions for amount due on subscription, § 
386, p. 915 

Stockholders’ action against officers or di¬ 
rectors, 8 832, p 347 
Foreclosure, ante 

Ignoring corporate structure on ground of, § 6, 
p. 377 

Incoiporation, effect, | 46 

Judgment against corporation obtained by, con¬ 
clusiveness as respects stockholders’ liabil¬ 
ity, § 673, p. 1402 
Judicial interference, 8 9S4 


1595 



INDEX TO CORPORATIONS 


Fraud—Continued, 

Laches an lespect to discovery of, rescission of 
subscription contract as precluded by, § 326, 
p 841 

liability for, § 1278 
Moitgages, § 1190, p 827 

Trustee’s liability, § 1191, p. 852 
OfiScers and agents, post 

Opinions, expiession of as fraud and ground 
for rescission of subscription for or pur¬ 
chase of stock, § 327, p 854 
Organization, 

Complaint, § 402, p. 945 
Estoppel to assert, § 111, p. 515 
Overvaluation of property, labor or services ac¬ 
cepted in payment of stock, § 246, p. 696 
Evidence, § 246, pp. 700, 701 
Jury Question as to, § 246, p. 701 
Presumption, § 246, p 700 
Partnerships, incorporation as affecting liability 
for, § 143, p. 647 
Pleading, 

Creditors’ suits, § 1440 

Receivership proceeding, § 1478, p. 1188 

Stockholders’ action, 

Officers or directors, § 831, p. 242 
Suing or defending on behalf of corpo¬ 
ration, § 573, p. 1295 

Subscriptions, actions for amount due, § 383, 
p 912 

Promoters, post 
Prospectus, post 

Purchase of corporate property, directors or of¬ 
ficers, § 775, p 139, n. 68 
Receivers, post 

Recordation of certificate, effect, § 62 
Service of piocess piocured by, actions against 
corporation, § 1318 
Stock and stockholders, post 
Stockholders’ liability, post 
Subscriptions, post 

Temporally receiver, appointment on ground of, 
§ 1466 

Ultra vires, defense as not available against lia¬ 
bility founded on, § 970, p. 427 
Frauds, statute of, 

Agent empowered to sell property as authorized 
to make memorandum required, § 1056, p. 
670 

CJontracts subject to, § 1137, n 59 
Directors’ pei*sonal liability as affected by, § 850, 
p. 285 

Memorandum taking oral employment contract 
out of, president as authorized to make, § 
1048, p. 551 

Subscriptions, validity of conditions as affected 
by, § 319 

Fraudulent conveyances. 

Affiliated corporations, § 1379, p 1095 
Assignment by transferee, following property in¬ 
to hands of assignee, § 1380 
Attachment on ground of, § 1349 
Attack on, persons entitled to attack, § 1382 
Attorney’s fees, actions to set aside, § 1425 
Burden of proof, actions to set aside, § 1425 
Consideration, 

Di^osltion of property without, $ 1379, pp. 
1091-1096 

Sufficiency, § 1379, p. 1095 


Fraudulent conveyances—Continued, 

Gieditois, attack by, § 1382 
Creditors’ suit to set aside, jurisdiction, § 1436 
Defenses, actions to set aside, § 1425 
Determination, § 1379, pp 1091-1096 
Disposal of property to prejudice of creditors, § 
1377 

Dissolution, liability as affected by, § 1762 
Evidence, actions to set aside, § 1425 
Foreign corporations, noncompliance with statu¬ 
tory provisions as affecting right to maintain 
action to set aside, § 1858 
Judgment or decree, action to set aside, 8 1426 
Knowledge, liability of transferee as dependent 
on, § 1381 

Laches, actions to set aside, § 1427 
Liability of corporation, § 121 
Liability of property or tiansferee, § 1380 
Limitation of actions, setting aside, § 1427 
Notice, liability of transferee as dependent on, § 
1381 

Officers and agents, consideration as affecting, § 
1379, p. 1093 

Parties, actions to set aside, § 1425 
Partnership or association, incorporation as af¬ 
fecting liability, § 143, p. 545 
Pleading, actions to set aside, § 1425 
Priorities, setting aside, § 1428 
Prohibition against, § 1095, p. 053 
Quasi-public corporations, liability of property or 
transferee, § 1380 
Remedies, 

Creditors, § 1425 

Forum m which relief obtained, § 1426 
Setting aside, remedy of creditors, § 1425 
Statutory piovisions, § 1378 
Stock and stockholders, post 
Subsequent creditors, avoidance by, § 1382 
Freezing out minonty, majority stockholders’ attempt 
at, § 496, p. 1173, n. 83 

Friction, removal of officers on account of, § 738, p. 
74, n 4 

Friendly proceedings, receivership, § 1454, p. 1159 
Full faith and credit, fox-eign corporations, judgment 
against, § 1950 

Fundamental changes, stockholders’ consent as re¬ 
quired, 8 496, p. 1174 
Funding bond, defined, § 1140 
Funds, 

Accounting in respect to, directors or officers, 8 
769 

Directors, duties and liabilities in respect to, 88 
768-778, pp. 123-149 

Stockholders, nghts in respect to, §§ 512-517, pp. 
1189-1203 
Fungibles, 

Pledge of stock distinguished, § 418 
Shares of stock as, § 194, p. 622, n. 64 
Future advances. 

Bonds pledged for, § 1160, p. 746 
Mortgage securing, 

Insolvency as affecting validity, § 1379, p. 
1092 

Power in respect to, § 1108, p. 681 
Future delivery, 

Contract for sale of stock for, defenses under, 8 
409, p. 976 
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Future delivery—Continued, i 

Gram, corporation formed for purchase and sale i 
of as authorized to make sales or purchases ^ 
for, § 949, p 385, n. 10 

Property purchased for, validity, § 1088, p. 634 
Sale of property for, validity, § 1005, p 651 
Putuie earnings, representations as to as fraud in 
subscription for or purchase of stock, § 327, p. 
854, n 28 

Future existence, contracts in view of, § 1118 
Future indebtedness, bond securing mortgage cover¬ 
ing, directors as authorized to issue, § 1062, p. 
595, n 63 

Future products, mortgage, § 1188, p 825 
Future promises, fraud in subscription for or pur¬ 
chase of stock as result of making, § 327, p. 854 
Future services Stock and stockholders, post 
Future use, property for, capacity to acquire, § 1088, 
p. 634 

Ganiishment, § 1355 

Corporation as person within statutes relating to, 

§ 8, p. 386 

Creditor commencing suit against stockholder by, 
priority in respect to creditor’s liability, § 
706 

Dissolution, dissolved corporation as subject to, § 
1774, p 1564, n. 40 

Foreign coiporations, liability to, § 1931 
Income, mortgage of as affecting right, § 1190, p. 
838 

Preference by, § 1395 
Prioiities, dissolution proceeding, § 1765 
Return of service, § 1355 
Service of writ or summons, § 1355 
Stockholders’ liability, enforcement by, § 676, pp. 
1416-1419 

Transfer of stock on books prevented by, § 436, p. 
1050 

Unpaid subscriptions, enforcement of liability by, 

§ 676, p. 1416 
General agent. 

Contracts, authority to enter into, 8 1043, p. 544 
Medical or surgical attendance, authority to pro¬ 
vide foi, § 1050, p 554 

General appearance, foreign corporations, actions 
against, § 1950 

General creditors, priorities in respect to, § 1549 
General denial, issues raised by, § 1337, p. 1049 
General issue. Pleading, post 
General laws. 

Charters, ante 

Incorporation undei, §§ 41-63, pp. 421-449 
Presumptions as to organization under, § 75, p. 
461 

Proof of existence of corporations under, § 76, p. 
464 

Reseivation of power to alter or amend charter 
by, § 80, p. 475 

Status of corporation organized under, § 42 
Statutory provisions, generally, post 
General manager. 

Assignment for benefit of creditors, power to 
make, 8 1404 

Assignment of chose in action, authority, 8 1039 
Attorneys, ernployment, 8 lOSl 
Borrowing money, 8 1059, p 682 
Coliectiens, authority, 8 1057, p. 578 
* Compensation, presumptions as to, § 803, n. 22 


General manager—Continued, 

Compromise or settlement, power to enter into, 8 
1064, p. 601 

Control of corporate affairs, 8 1002 
Conveyances, authority, § 1038, p. 534 ' 

Debts, liability for, 8 766 

Disposition of property, authority, 8 1038, p. 534 
Employment contracts, authority to enter, § 1048, 
p 552 

Entire property or assets, power to dispose of, § 
1040 

Fiduciary nature of relationship, 8 761, p 105 
Gift of assets or property, authority In respect to 
8 1041 

Guaranty, power to enter Into contract, 8 1063 
Implied authority, 8 1002 

Indemnity, power to enter into conti^ct, 8 100^ 
Individual debt, diversion of assets m payment of, 

8 773 

Knowledge acquired by, coiTporatlon as chargeable 
with, 8 1079 

Leases, authority to execute, § 1054, p 565 
Litigation, power to prosecute or defend legal 
proceedings, 8 1066, p. 605 
Medical or surgical attendance, authority to pro¬ 
vide, § 1050, p. 554 

Modification of contracts, power in respect to, 8 
1044 

Mortgages, authority to execute, 8 1062, p. 597 
Negotiable instrument)^ execution, acceptance or 
indorsement, 8 lOW, p 691 
Payments, authority, 8 1057, p. 678 
Pledges, § 1062, p. 597 
Powers, §8 756, 1002 
President as, 

Attorney, employment of, 8 1051 
Binding effect of act, 8 1001, p. 467 
Contracts, 8 1043, p. 641 
Employment contracts, § 1048, p. 550 ; 8 1051 
Purchases, authority, § 1056, pp 562-573 
Ratification, unauthorlaed acta or contracts by 
officers or agents, 8 1016, p. 490 
Real estate, power to convey, 8 1038, p 534 
Representation of corporation, § 1002 
Representations, binding effect on corporation, 
8 1071 

Routine busmess, authority to transact, § 1002, n. 
17 

Sales, authority In respect to, 8 1056, p. 573 
Stock, authority to purchase, 8 1052, p 562 
Suretyship, power to enter Into contract of, § 1063 
Vice president acting as, powers, § 1001, p. 468 
' General solicitor, prosecution of actions, authority in 
respect to, 8 1066, p, 603 
Generic names, exclusive use, § 173, p. 578 
Geographical names, exclusive use of, acquisition of 
right, 8 173, p. 678 

Geographical words, name appropnatmg exclusive 
use of, 8 137, p. 564 
Gifts, 

Capacity to acquire by, 8 1090 
Certificate of stock delivered as, title acquired by 
donee, § 394 
Corporate property, 

DirectoBs as not authorized to make, 8 768, 
p. 125 

Fraud as to subsequent creditors, 8 1096, p. 
650, n. 15 
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Gifts—Continued, 

Directors, ante 

Disposition of property, power, § 1096 
Officers and agents, 

‘ Accounting for, § 788 
Authority to make, § 1041 
Stock and stockholders, post 
Unauthorized purpose, property acquired by gift, 
§ 1088, p 632 
Going concern, 

Insolvency, § 1372, p. 1085; § 1387 
Prefeiences, § 1387 

Rescission of subscription contract on ground of 
fraud, § 326, p 844 

Good cause, removal of stockholders for, § 481, p. 
1154 

Good faith, 

Alteration of corporate charter as requiring, § 80, 
p. 474, n. 33 

Change of name, § 171, p. 573 
Chattel mortgages, affidavit, § 1218 
Compromise or settlement, claims of officers, § 802 
Creditors’ suits, assets disposed of in good faith 
as not subject to, § 1432 

De facto coiporatlons, attempt to incorporate, ^ 
101 

Directors, ante 

Increase of stock, § 269, p. 746 
Inspection of books and recot ds, stockholders, § 
503, p. 1177 

Interlocking directorate, contracts between cor¬ 
porations having, § 789, p. 169 
Majority stockholders. 

Conservation of property, § 514 
Votmg at meetings, § 548, p. 1238 
Managing officers, requirements as to, S 764, p. 
118 

Minority stockholders, actions against corpora¬ 
tion, § 518, p. 1204 
Mortgages, post 
Officers and agents, post 
Pledge of stock, sale on default, § 431, p 1033 
Preferences, effect, § 1386 
Promoters, § 144 

Purchase of corporate property, directors or of¬ 
ficers, judicial sales, § 775, p, 142 
Purchase of own stock, validity as affected by, § 
950, p. 389 

Reduction of stock, § 269, p. 746 
Stock and stockholders, post 
Subscriptions to stock, § 65; § 293, p. 774 
Trustee under mortgage, liability for acts done in, 
i 1191, p 847 
Good will, 

Bonds, consideration, § 1149, p. 730 
Certificates of stock, consideration in determining 
damages recoverable for refusal to issue, S 
265, p, 735 

Consideration in determining value of corporate 
assets, § 275, n. 64 

OoBSolldation, consideration In determining value 
of stock, § 1615, p. 1379, n. 67 
Grand opera, power of corporation formed for 
producing to purchase, § 049, p. 385, n. 8 
Payment tor stock in, § 241, p. 674 
Sale, statutory provisions, § 515, p. 1198 


Good will—Continued, 

Stock, 

Issued in consideration of, sufficiency of con¬ 
sideration, § 400, p. 943, m 51 
Value determined in accordance with, dam¬ 
ages for breach ot contract of sale, § 415 
Goods, shares of stock as, § 194, p. 622, n. 64 
Governing body, directors or trustees as, § 742, p 89 
Governing law Conflict of laws, generally, ante 
Government subsidy, mortgage on after-acquired prop¬ 
erty as covering, § 1188, p. 824, n. 8 
Governmental soiwices, torts of employees engaged ju 
liability for, § 1260 
Governor, 

Application for charter or certificate to, § 53 
Approval of application for organization by, § 60, 
p. 443 

Dissolution by proclamation, 

* Actions by or against corporation after, § 
1774, p 1560 
Effect, § 1728, n 93 

Foreign corporations, declaration of as sufbcicmt 
proof of incorpoiation, § 1884, n. 80 
Porieitui-o of charter, proclamation, § 1^50 
Giammatical rules, charters, construction in accord¬ 
ance with, § 948, p. 378 

Grand jui^y, indictment, preliminary complaint as 
unnecessary, § 1365 

Grand opera, coi-poration formed for production of 
power to purchase good will of another producer. 
§ 949, p 385, n 8 

Gratuities, directors or officers, accounting for, § 788 
Gniss mismanagement, judicial interferenc'e with 
management in case of, § 984 
Gross negligence, 

Directors, liability for, § 764, p, 115 
Trustees under mortgage, liability for, § 1191, p^ 
840 

Gross sales, receivership proceedings, § 1524, p. 126.3 
Guaranteed dividends, 

Directors or officers, liability for, § 891 
Power to guaranty payment of, S 1233 
Guaranteed stock. Pi of erred stock, generally, post 
Guaranty, 

Authorized business, contracts in furtherance of, 
§ 1232, pp. 921-927 

Bonds, action on contract of, f 1163, p. 761 
lionds of other corporations, power to acquire 
stock therein as implied, § 951, p. 395 
Charter provisions, power to enter contract of, § 
1231 

Corporate name using word, § 107, p 564 
Diret tors. 

Personal liability on, § 840, p. 266 
Preference in respect to liability on con¬ 
tract, $ 1391, p. 1112 

Enforcement of liability on contract of, § 1234 
Estoppel, power to enter into contract of, § 1239 
Majority stockholders, liability, § 490 
Offk*ers and agents, 

Jury question iis to authority to execute con¬ 
tract of, § ia34, p. 527 
Personal liability on, § 840, p. 266 
Power to enter into contracts of, 8 1063 
Preference in respect to liability on contract, 
§ 1391, p. 1112 

Options, repurchase or resale of stock, § 405, p. 
957, n. 6 
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Guaranty—Continued, 

Power to become guarantor, § 1230 
Guardian and ward, 

Stockholders’ liability, § 642 
Voting at stockholders’ meeting, § 648, p. 1246 
Guilds, distinguished, § 13 I 

Gymnastic purposes, dissolution of corporation or^ 
ganized for on failure of purpose, § 1667, n. 2 
Habits, officers and agents, endorsement of negotia¬ 
ble paper, coi-poration as bound by, § 1060, p. 584 
Half truth, concealment or nondisclosure of material 
facts constitutmg as fraud in subscription for or 
purchase of stock, § 327, p. 860 
Harmless error, stockholders’ liability, actions to en¬ 
force, § 704 

Hawaii, legislative power to create corporations, § 31 
Hazardous occupation, medical or surgical attendance 
for injured employees, officers or agents as au¬ 
thorized to provide, § 1060, p 556 
Hearing, 

Dissolution, minority stockholders’ petition, § 
1714 

Expulsion of members, $ 481, p 1155 
Foreclosure proceeding, § 1207 
Injunction, stockholders* action against officers or 
directors, § 833, p. 254 
Receivers, post 

Stockholders* liability, proceeding by motion for 
execution against stockholder on judgment 
against corporation, § 675, p. 1415 
Voluntary dissolution, § 1689 
Heirs, 

Stock and stockholders, post 
Subscriber to stock liability for assessment, f 351 
n. 41 

Highways, 

Dedication of corporate land for, authority of 
officers or agents, § 1041 
Obstruction, crimmal liability, § 1364, p. 1077 
Hindering creditors, disposal of property for pur¬ 
pose of, § 1377 

Hiring, officers and agents, authority to enter into 
contracts of, $ 1054, pp. 563-666 
Historical society, private nature of corporation, S 
18, p. 398 
History, § 2 
Holding companies, 

Common directors, appointment of, i 790 
lioans to operating companies, ( 1145, p. 719, 
n. 9 

Majority stockholders, fiduciary r^ationship as 
result of, § 477, n* 22 

Property acquired by stock ownership in, va¬ 
lidity, § 1088, p. 636 

Purchase of stock from, fraud inducmg, rem¬ 
edies of buyer, § 411, p. 983 
Receivership, 

Caution in appointment of receiver, § 1454, 
p. 1167 

Effect of appomtment of receiver, § 1492, n, 19 
Situs of shares, § 194, p. 624, n. 74 
Stockholders in, § 475 

.Holding out, estoppel to deny corporate existence by 
reason of, § 110, pp 509-614 
Holding over, directors, statutory liabihty as affected 
by, § 896, p. 319 

Home Owners’ Loan Corporation, actions, capacity to 
sue, § 1288, n. 95 

Homicide, criminal hability for, S 1361, p. 1077 


Honorary members, duties and obligations of, § 477 
Hospital services, officers and agents, authority to 
provide for, § 1060, p. 556 
Hospitals, 

Practice of medicine, power of Incorporated hos¬ 
pitals to engage in, § 956, p. 403 
Public corporation, status as, § 18, p. 395 
Hour, election of directors, § 718, p. 37 
Humane society, imblic character, § 18, p. 398 
Husband and wife, 

Debts of corporation, liability as result of stock 
ownership, § 895, p 318, n. 49 
Proxies, appointment for voting of stock, § 650, 
p. 1250 

Stock and stockholders, post 
Subscriptions to stock, liability of husband on, § 
293, p 774 

Hypothecation, stock, liability to, § 417 
Identical stock, delivery of in accordance with con¬ 
tract of sale, § 409, p. 974 
Identity, 

Names, effect, § 164 
Retention of, § 5, p. 374 
Shares of stock, identification, § 194, p. 624 
Ignorance, amendment of charter, stockholders* liabil¬ 
ity as affected by, § 81, p. 477 
Ignorance of law, sale of stock resulting from, re¬ 
scission of contract on ground of, § 408, p. 965 
Illegal acts. 

Disregard of coiTporate entity when used to ac¬ 
complish, § 7, p. 380 
Release of stockholder by, § 334, p 879 
Validation, § 967 
Illegality, 

Consideration, stock, effect of, § 247 
De facto corporations, effect of, § 103 
Incorporation, estopiiel to assert, § 111, p 516 
Ultra vires distinguished, § 965 
Illiteracy, subscription to stock by illiterate person, 
fraud in respect to, S 327, p. 863, n 82 
Immediate grantor, capacity of corporation to take 
property as subject to dispute by, S 1112 
Imminent loss, receivership, appointment of receiv¬ 
er in case of danger of, § 1454, p. 1158 
Immunity clause. 

Mortgages, trustee’s liability as limited by, § 
1191, p. 848 

Trust deeds, effect given to, § 1187, n. 42 
Impairment of capital. Capital, ante 
Impairment of obligations, 

Amendment authorizing surrender of franchise, 
§ 80. p 474 

Charter as within constitutional provisions re- 
latmg to, § 71 
Impartiahty, 

Calls or assessments, § 357 
Directors, promoters, duty to provide, $ 152 
Impeachment, records of corporation, § 191, p 613 
Implied acceptance, amendment of charter, § 81, p 
477 

Implied amendment, by-laws, f 188 
Implied assumpsit, recovery for services on, officers 
or agents, § 803 
Implied authority. 

Assignment for benefit of creditors, § 1400 
Borrowing money, § 1144 
Contracts, |§ 1118, 1122 
Employment contracts, § 1251, p. 940 
Incorporation or organization, § 23. 
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Implied authority—Continued, 

Indorsements, negotiable instruments, § 1227 
Lease of property, § 1241 
Loans, § 1145, pp. 718-721 
Mortgages, changing securities, § 1191, p 845 
Negotiable instruments, issuance of, § 1224 
Oflacers and agents, post 
Securities, taking, § 1237 
Implied conditions, subscriptions to stock, § 321 
Implied contracts. 

Assumpsit, recoveiy in action of, § 1128 
Binding effect, § 1125 

Compensation under, directors or ofllcers, § 803 
Governing law, liability on, 112i> 

Indebtedness arising out of, statutoiy or consti¬ 
tutional limitation as inapplicable to, § 1124, 
p. 699 

Limitation by corporate powers, § 1126 
Money loaned, liability foi, § 1129 
Money received, liability on, § 1120 
Powers of corporation limiting, § 1120 
Presumption in fact creating, § 1123 
Proof, § 112’r 

Quantum meruit, lecovery in action on, § 1128 
Remedies on, §§ 1125, 1128 
Repayment of money bon owed, § 1144 
Use and occupation, letovcry m action for, § 1128 
Use of pioperty, liability based on, § 1129 
Implied corporation, express corix)ration distinguish¬ 
ed, § 14 

Implied limitations, alienation of property, § 1095, p 
653 

Implied powers, § 3; § 945, pp ?73-376 

Acquisition of stock in other coiporatious, § 951, 
p. 394 

Bonds, issuance, § 1147, p 723 
Borrowing money, officers and agents, § 1059, p. 
579 

(General manager, | 1002 
Jury questions, § 959 

President, corporation as bound by acts, § 1001, 
p. 467, n. 77 

Property, acquisition and holding of, $ 1088, p. 
627 

Implied ratification. 

Contracts made by promoteis, § 122, p. 526 
Officers and agents, acts or contracts m behalf 
pf corporation, § 1018 
Implied repeal, by-laws, § 188 
Implied warranties, sale of stock, § 406 
Impossible conditions, subscriptions to stock, effect 
of, § 318 

Impression, seal by, § 175 
Imprisonment, 

Criminal offense involving, liability to prosecu¬ 
tion for, § 1358 

Punishment by, criminal liability in case of, § 
1371 

Improvements, 

Dividends, appropriations for, § 229, p. 063 
Mortgage on realty as including, § 1188, p. 823 
Priority of lien, § 1190, p 834 
Promise to convey property inducing, lecovery 
for, § 1114 
Inadequacy of price, 

Rescission of contract for sale of stock on ground 
of, § 408, p. 962 

Sale of corporate property, setting aside on 
ground of, § 515, p. 1198 


Inadvertence, receivership, appointment of receiver on 
ground of, § 1463 

Inc, 

Pleading using word, corporate existence as im¬ 
plied from, § 1327, p 1011 
Piesumption of corporate existence by use of, 
§ 75, p 461 

Incapacity of members, existence as unaffected by, g 
5, p 370 

Inchoate rights, dissolution as affecting, § 1731, p. 
1491 

Incidental acquisition, property not necessary to busi¬ 
ness, § 1088, p. 633 
Incidental powers, 

Receivership, appointment of receiver, § 1453 
Territorial limitations, § 178 
Incidental transactions, foreign corporations, doing 
business within state as result .of, g§ 1831-1838, 
pp 30-54 
Income, 

Mortgage, power in respect to, § 1110, p. 683 
Pledge, hen, § 1190, p 837 
Income bonds. 

Defined, § 1146 
Powei to issue, § 1147, p. 723 
Income tax, bonds. 

Deduction for payment of, § 1170, p, 787 
Returns, fraud m making, liability for, § 1278, 
11 70 

Treasuier, authority in respect to, § 1001, p. 469, 
u 2 

Incorporation and organization, §§ 23-68, pp. 404-455, 
Acceptance ot charter as essential, § 38 
Acquisition of existing charter, § 33 
Application, §§ 52-57, pp 432-441 
Associations, § 143, pp. 342-547 
Authority, § 23 

Burden of proof as to, § 75, p 459 
Capacity of incorporators, § 35, pp. 412-415, 
Certificates of incorporation. 

Acknowledgment or verification, § 56 
Amendment, § 61 

Application for, g§ 52-57, pp. 432-441 
Approval of as essential, § 59, pp 442-445 
Character of corporation as determined by^ 
g 22, p. 401 

Commencement of coiporate existence on its^ 
suance, § 77 

Coiistiuctive notice as result of filing, § 73 
De facto corporations, failure to comply with 
statutory provisions respecting filing or 
lecording, § 104, p. 408 

Director* meetings, organization and conduct 
in accordance with, $ 748 
Estoppel, § 1679 
Filing, § 02 

Foreign corporations, iiofit 
Grant of as essential to creation, 3 P- 
444 

Incorporation by procuring, § 51 
Location of office, statement as to, §. ITT 
Name, requirements as to, § 165 
Ouster for failure to file, § 1652 
Powers, construction in relation to, 8 047 
Pi oof of existence of corporation, 8 75, p. 461 
8 76, p 464 

I’ublleation of notice of, 8 58 
Recoidation, §8 4i* 62 
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Incorporation and organization—Continued, 
Certificates of incorporation—Continued, 

Residence or domicile indicated by. § 176, p. 
585 

Revocation, § 60 

Certificates of stock, issuance as dependent on, § 
262 

Commencement of corporate existence, § 77 
Common law, § 24 

Compliance with statutory provisions, § 45 
Concurrent legislation of two or more states, § 32 
Conditions piecedent. stockholders’ liability on 
failure to comply with, § 612 
Constitutional restrictions, § 28 
Construction of charter to uphold incorporation, 
§ 948, p 382 

Conveyances or transfers, § 127 
Courts, power to grant charters or certificates of 
incorpoiation, § 50 

Debts contracted prior to, directors* or officers’ 
liability in respect to, § 894 
De facto coiporations, ante 
Defective incorporation, ante 
Directory provisions of statute, compliance with, 
§ 45 

Dissolution on ground of fiaud in, § 1662 
Enjoining transaction of business prior to, stock¬ 
holders’ right of action for, § 520 
Essentials, § 63 

Estoppel to deny corporate existence, §§ 108-117, 
pp 503-520 

Evidence of, mode and sufficiency of proof, § 76, 
pp 462-108 

Expenses, subscribers* liability for, § 134 
Fees or taxes, 

Defense of failure to pay in action for 
amount due on subscription, § 377 
Required to be paid, § 67 
Filing articles or procuring certificate, § 51 
Foreign corporations, ante 
Franchises, § 127 
Fraud, § 40 

Complaint of, § 402, p 945 
Estoppel to asseit, § 111, p. 516 
•General laws, §§ 41-63, pp. 421-^9 
Hawaii, § 31 

Illegality, estoppel to assert, § 111, p 516 
Joint-stock companies, stockholders’ liability, § 
610 

Legislative provisions, § 26 
Tjcgislative recognition or ratification, § 34 
Liability of promoters, §§ 129-132, pp 531-^36 
Misrepresentations inducing subscriptions prior to 
and after incoipoiation, rescission on ground 
of, § 328, pp 865-868 

Name as importing incorporation, § 1327, p. 1011 
Necessity of organization under special act, § 38 
Nonperlonnance of agreement by incorporators, 
§ 7, p. 380 

Number of corporators and officers, §§ 36, 48 
Partnerships, § 143, pp 542-547 
Payment of capital stock as essential, § 66 
Philippine Islands, § 31 
Pleading of, 

Actions l)y or against corporation, § 1327, p. 
1010 

Actions for amount due on subscriptions, § 
382, p 907 


Incorporation and organization—Continued, 
Prescription, % 26 
Presumptions, § 75, p. 461 
Promoters, post 
Property rights, § 127 

Publication of notice of articles, certificate or 
charter, § 58 
Puerto Rico, § 31 

Purposes of incorporation, § 47, pp. 425-430 
Powers limited by, § 949, pp 384r-387 
Qualifications of corporators and officers, § 48 
Recording of filing of articles, etc., § 62 
Reduction of stock prior to completion of or¬ 
ganization, § 269, p, 748 
Reincorporation, post 
Requirements, § 63 

Rights and liabilities of corporations, §$ 121-128, 
pp. 622-531 
Services, 

Illegal practice of law, § 956, p. 409 
Rendered prior to, compensation as recovera¬ 
ble for, § 803 • 

Special charter, §§ 37-40, pp. 416-421 
Statutory provisions, power to acquire and hold 
property, § 1088, p. 627 

Stockholders’ liability, failure to organize, §§ 610- 
612 

Stockholders* meeting, § 545 
Subscription, 

Capital stock as essential to, § 65 
Incoiporation as dependent on, § 200 
Liability as dependent on, § 293, p. 772 
Prior to incoi-poration, § 294, p 777; § 317 
Validity as dependent on, § 298, pp. 788-791 
Substantial compliance with statutory provisions 
as sufficient, § 45 
Tenants in common, § 143, p. 543 
Time and place of, § 63 
Title or ownership to property, § 127 
Transfer of title by corporation, § 127 
Trusts pending oiganization, § 127 
Ultra vires acts, incorporation as not invalidated 
by, § 970, p 428 

Incorporeal pi*opei*ty, shares of stock as, § i94, p. 622 
Incoiporeal right, certificate of stock as repiesenta- 
tive of, § 258, p. 722 
Inciease, 

Business, guaranty, contract for purpose of, § 
1232, p 926 

Capital, forfeituie on ground of usurpation of 
powers because of, § 1664 
Capital stock, ante 

Compensation, manager’s promise to local em¬ 
ployee, bmding effect of, § 1048, p 553, n. 17 
Stock. Stock and stockholdeis, post 
Incumbrances, infoimation respecting, furnishing of 
as illegal practice of law, § 956, p 409 
Indebtedness, 

Amendment of charter enlarging limit of, effect 
of, § 84 

Assumption of another’s debts or obligations, §§ 
1235, 1236 

Bonds issued as security for, § 1160, pp 744r-749 
By-laws making members liable for, § 189, p. 606 
Cancellation, debts due officers, § 802 
Capital stock exceeded by, contracts authorizing, 
§ 1124, p. 697 

Certificates of stock, evidence of, $ 258, p. 723 
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Indebtedness—Continued, 

Change in foim, increase of indebtedness as not 
resulting from, § 1124, p 699 
Consolidation, liability in respect to, § 1630, p. 
1392 

Conveyances in payment of, validity, § 1096, p. 
650 

Declaration of dividend as creating, § 467 
Directors, ante 

Disposal of all property for payment of, § 1102, 
p 669 

Dissolution, ante 

Evidences, authority to give, § 1144 
Fictitious increase, prohibition against, § 1124, p. 
700 

Foreign corporations, post 

Insolvency, inabihty to pay on maturity, § 1372, 
p. 1084 
Liens, post 

Limitation of amount. 

Articles, certificate or charter, § 65, p. 435 
Mortgages, § 1172 

Power to issue bonds as affected by, § 1147, 
p. 724 

M^bers, liability of, § 5, p. 370 
Mortgages, generally, post 

New stock issued in payment of, stockholders’ 
right to claim ratable distribution, § 201, p. 
633 

Officers and agents, liability for, § 839 
Partnerships, incoiTporation as affecting liability 
for, § 143, p 544 

Pleading, actions for amount due on subscription, 
§ 382, p. 909 

Power to sell property as incident to right to pay, 
§ 1095, p. 049 

President, pei*sonal liability for, S 839, n 41 
Property acquired in payment of, capacity to 
take, § 1088, p. 635 

Purchase of own stock to secure payment of, 
validity, § 950, p. 391 

Real property acquired in payment of, constitu¬ 
tional and statutory piovisions respecting, S 
1089, p. 641 
Receivers, 

Failure or refusal to pay debts as ground for 
receivership, § 1469 
Power to incur, § 1519 

Reorganization, liability as affected by, $ 1593, 
pp. 1353-1358 

Share of stock as, § 194, p. 623 
Statutory provisions, mortgage to secure pay¬ 
ment of, ,§ 1108, p. 680 

Indefinite subscriptions, validity of, § 294, p. 783 
Indemmty, 

Authorized business, contract in furtherance of, § 
1232, pp. 921-927 

Charter provisions, power to enter contract of, § 
1231 

Oorxxirate name using word, § 167, p 504 
Estoppel, power to enter into contrect of, § 1230 
, 'Officers and agents, power to enter into contracts 
of, i 1063 

Power to enter into contract of, § 1230 
Seller of stock on contract, § 410, p. 979 
Ultra vires contracts, burden of proof as to de¬ 
fense^ S 958, p. 413, n. 69 


Indemnity bond, 

Certificate of stock, issuance of new certificate on 
loss of original, § 266 

Transfere of stock, cancellation of unsurrendeied 
certificates and issuance of other certificates 
in lieu thereof, § 396, p. 938 
Indenture, 

Bonds, bondholders as bound by, § 1161 
Bonds referring to, negotiability as affected by, 
§ 1148 

Independent contractora, liability for acts of, g 1265 
Indictment and information, § 1368 

Directors or officers, criminal prosecutions 
against, § 932 

Foreign corporations, prosecution against, g 1960 
Grand jury, § 1365 
Joinder of counts, § 1367 
Requisites of indictment, g 1367 
Indirect transfer, alienation of property by, g 1095, p. 
654 

Individuals, 

Debts, directors or officers, diversion of assets for 
payment or security of, g 773 
Name, adoption of, g 167, p 567 
Profits, directors or officers receiving from cor¬ 
porate business, gg 786-788. pp. 161-166 
Stockholders, rights as, g 484 
Indoi semen t, 

Bonds, transfer by indorsement and delivery, g 
1159 

Directors, ante 

Interim certificates representing bonds, transfer 
effected by, g 1165, p. 740 
Mortgage to secure indorser against loss from, § 
1189 

Negotiable instruments, power, g 1227 
Officers and agents, generally,, post 
President, authority as to, g 1060, p. 586 
Seal, necessity of, g 1227 
Secretary, power, g 1060, p. 589 
Stock certificate, amount paid therefor, g 245, p. 
691 

Treasurer, authority in respect to, g 1060, p 589 
Vice president, authority as to, g 1060, p. 589 
Indorser, 

Debt owing by stockholder as, lien on stock, g 463 
Stockholders, rights as, g 484, n. 77 
Industrial pursuits, formation of corporations for, § 
47, p. 426 

Inequitable conduct, sale of stock, rescission on 
ground of fraud denied because of, g 408, p 960 
Infamoqs offenses, expulsion of stockholders for, g 
481, p. 1154' 

Infants, 

Capacity as stockholder or member, g 35, p 413 
Proxies, appointment for voting of stock, g 550, p. 
1250 

Stockholders’ liability, g 642 
Transfers of stock, care required of corporation 
in making, g 439, p. 1066 

Infirmities, purchaser of stock taking subject to, g 
410, p. 978 
Information, 

Duty to supply on request of state, g 986 
Stockholders, 

Business and affairs of company, g 499 
Rights as to, gg 499-611, pp. 1176-1189 
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Information and b^ief. 

Corporate existence, denial, § 1327, p 1019 
Denial by corporation, generally, § 1325 
Foreign corporations, actions by, § 1910, n 22 
Stockholder suing or defending on behalf of 
corporation, § 573, p 1297 
Verification of pleadings, § 1336, p 1045 
Infringement, name, use of, § 173, pp 674r-580 
Inhabitant, corporation as, | 8, p 388 
Inherent powers, by-laws, enactment of, § 186 
Initialing, contract, sufficiency as signature, § 1138, p. 

708, n. 72 
Injunction, § 1356 

Amendment of charter, § 85 
Bond, vacation on failure to give, § 1451 
Calls or assessments, enforcement of, § 362 
Charters, exercise of powers under, § 1447 
Competitive business, directors or officers using 
secret process in, § 792 

Consolidation, dissenting stockholders* right to, § 
1614 

Contracts, § 1446 

Control of property by officers, § 1448 

Conveyances, § 1446 

Creditors, actions by, § 1450 

De facto corporations, power in respect to, § 95 

Directors, 

Increase in number, § 716, p. 36 
Stockholders’ action against, § 833, p 261 
Dis<*hargo of subscriber to stock by grant of, § 
334, p. 879 
Discretion, 

Approval of articles or certificate as subject 
to control by, § 59, p. 445 
Exercise of franchise, § 1447 
Dissolution, ante 

Dividends, payment restrained by, § 474 
Evasion of jurisdiction, injunction to prevent, § 
1782 

Execution, actions by and against corporation, § 
1342 

Foreclosure of mortgage, § 1193 
Foreign corporations. 

Liability to, § 1029 

Use of name by domestic corporation, § 1887 
Forfeiture of stock, nonpayment of assessment, § 
362; §372, n. 70 
Franchises, exercise of, § 1447 
Hearing, stockholders’ action against officers or 
directors, § 833, p. 254 

Insr>ectlon of books and records, stockholders' 
right as enforceable by, § 510 
Invalid or irregular issue of stock. 

Actions for, § 252 
Voting, § 250 

Judicial sale of stock, § 416 
Lien on stock, sale to enforce, § 467 
Lmuidation, adjustment of debts in aid of, § 1781 
Merger, dissenting stockholders* right to, § 1614 
Minority stockholders, dissolution pioceedings, § 
1782 

Name, use of similar name, § 167, p. 565 
Notice, post 

Officers and agents, post 

Overissued stock, holder as entitled to relief by 
way of, § 264, p 716 

Pledgee of stock, voting of shaies pledged at 
stockholders’ meeting, § 648, p. 1244 


Injunction—Contmued, 

Pledgor of stock, remedy by way of, § 432, p 1038 
Preferred stockholdeis, payment of dividends on 
common stock after mei*ger, § 235 
Proxies, § 550, p 1255 
Promoters, § 124 
Nuisance, § 131 

Public service corporations, prevention of unlaw¬ 
ful acts, § 984 

Receivers, post ^ 

Reduction of stock, § 272 
Reorganization, post 

Retirement or redemption of stock, | 281 
Solicitation of business from corporation’s cus¬ 
tomers, former president, § 785 
Stock and stockholders, post 
Stockholders* liability, post 
Transfers of property, § 1446 
Ultra vires, executory contracts, § 973 
Vacation, § 1461 
Voting, 

Invalid stock, § 250 
Stockholders* meetings, § 558 
Voting trusts, § 652, p. 1264 
Wrongful use of same or similar name, § 173, p- 
574 

Injured employees, medical or surgical attendance, au¬ 
thority of officers or agents to provide, § 1050, pp. 
554r-658 

Innocent holder for value, pledgee of bonds as, $ 1160, 
p 748 

Innocent misrepresentations. 

Sale of stock, effect, § 402, p 947 
Subsciiptions to stock induced by, S 329 
Innocent purchasers. Stock and stockholders, post 
In personam, jurisdiction of actions against foreign 
corporations, §§ 1918-1922, pp. 148-179 
Inquiry, 

Authority of officer or agent representing corpo¬ 
ration, duty of person dealing with to make, 
§ 997, p. 460 

Fraud in subscription for stock or purchase there¬ 
of as affected by failure to make, $ 327, p. 
864, n 84 

Pledge of stock as requiring, § 427, p. 1022 
Transfer of stock, purchaser as required to make, 
§ 444, p. 1079 

Insolvency, §§ 1372-1451, pp 1083-1153 
Application of general laws to, § 1373 
Assignment for benefit of creditors, ante 
Bankruptcy, generally, ante 
Bonds, maturity as affected by, § 1168, p. 775 
Burden of proof, § 1374 
Calls or assessments as dependent on, § 344 
Claims against corporation, purchase of by di 
rectors or officers as affected by, § 800 
Corporation as person within statutes relating to, 
§ 8, p. 386 

Debenture covenants, equitable r^ief against 
breach in case of, § 1153 

Defense, actions against directors or officers by 
corporation, § 814 
Definitions, § 1372, pp. 1083-1086 
Determination of assets and liabilities, § 1372, p. 
1086 

Determination of validity, § '1383 
Directors, 

Disqualification as resulting, § 737 
Statutory liability on, § 910 
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Insolvency—Continued, 

Discharge of subscribers to stock by, § 334, p. 
880, n. 38 

Discontinuance of business because of, calls or as¬ 
sessments as affected by, § 349 
Disposal of property to pay debts in case of, § 
1377 

Dissolution, ante 
Distribution of assets, § 1574 
Dividends, 

Declared and paid during, § 460 
Determination of amount, § 1574 
Liability of directors or officers for declaring 
dividends duimg insolvency, §§ 766, 899, p 
334 ^ 

Subsequent insolvency as affecting, § 462, p. 
1102 

Effect of, § 1375 

Equity, administration of assets in case of, $ 1431 

Evidence, § 1374 

Poreclosuie of mortgage, § 1197 

Action as proper remedy, § 1200 
Foreign cozporations, ante 

Fraudulent conveyances, consideration as affect¬ 
ing, § 1379, p 1092 

Fraudulent overissue of stock, claim against in¬ 
solvent corporation for, § 254, p. 712 
Going concern, preferences, § 1387 
Illegal issue of special stock, claim as provable 
against insolvent estate of corporation, § 254, 
p. 717 

Inability to pay debts in usual course of business, 
§ 1372, p. 1084 

Injimctions, exercise of franchises, § 1447 
Inspection of books and records, stockholders’ 
right as affected by, § 503, p. 1181 
Maturity, ability to pay debts on, § 1372, p 1084 
Mortgage of property during, validity, § 1379, p. 
1092 

Mortgages executed during, validity, § 1378 
Negotiable instruments, validity as affected by, 
§ 1224 

Officers and agents, statutory liability on, $ 910 

Payment of assets, § 1574 

Pleadmg, 

Creditors’ suits, § 1440 
Receivership proceeding, § 1478, p. 1187 
Prefeiences during, liability of directora or offi¬ 
cers in respect to, § 901 
Presumptions in respect to, § 1374 
Prior acts, attack on as prefeience, § 1386 
Pui chase of own stock during, validity of, § 950, 
p 389 

Purchaser’s right to rescind sale of stock on 
giound of fraud as affected by, § 326, p. 842 
Quasi-public corporations, sale of property in 
good faith to pay debts, § 1380 
Receivers, generally, post 

Redemption of stock, obligation as affected by, § 
278 

Reorganization, generally, ix)st 
Repurchasing agreement, effect on, § 325, p. 827 
Rescission of subscription contract on ground of 
fraud as affected by, § 326, p. 842 
Rules applicable, § 1383 

Sale of pioperty in case of, majority stockholders, 
i 515, p. 1195 


Insolvency—Continued, 

Set-off and counterclaim in proceeding, §§ 1570- 
1573 

Stockholder against liability, § 666 
Statutory provisions. 

Application of general laws, § 1373 
Appointment of receiver for insolvent corpo- 
lations, § 1459, pp. 1163-1167 
Bankrupt character, § 1376 
Oi*editor’s right to receivership in case of, § 
1471 

Fraudulent conveyances, § 1378 
Preferences, § 1393, p. 1113 
Stock and stockholdeis, post 
Subscriptions, effect, § 293, p. 774 
Superadded liability of stockholders as affected 
by, § 661 

Suspension of business, transfers of property 
after, § 1378 

Tests in determining, f 1372, p. 1084, n, 45 
Transfer of stock during, stockholders’ liability in 
case of, § 646, p 1365 

Transfers in contemplation of, statutory provi¬ 
sions, § 1378 

Trust fund doctrine, application in case of, ^ 
1385, p 1103 

Inspection of books and records, § 191, p. 611 
Directors, § 780 
Foreign corporations, § 1883 

Condition precedent to doing business within 
state. §§ 1820, 1822 

Purchaser of stock as required to make, § 444, p. 
1079 

Statutory provisions, § 988 
Stockholders, §S 501-510, pp. 1176-1189 
i Absolute or qualified right, § 503, pp. 1177- 
1182 

Accountant assisting in, § 508 
Agents, etc, assistance, § 508 
Arbitrary or capricious refusal, § 509 
Attorney assisting in, § 508 
Audit of books annually as affecting right, | 
503, p, 1181, n 78 

Bona fide stockholders as alone entitled to, 
§ 507 

Business hours as reasonable time for, § 508 
Business rivalry as affecting right, § 503, p. 
1181 

By-laws affecting right, § 504 
Common law right as to, § 502 
Constitutional piovisions, §§ 502, 503, p. 
1180 

Copies taken, § 508 
Court rules affecting right, § 505 
Cuiiosity as motive, § 503, p 1178 
Damages for refusal, § 610 
Demand, § 509 

Documents and papers subject to inspection, 
§ 506 

Evidence in action to compel, § 510 
Exercise of right, § 508 
Financial statement offered as affecting 
right, § 503, p. 1181, n. 78 
Good faith as essential, § 503, p, 1177 
Inconvenience to coiporation as affecting 
right, § 503, p 1181 
Injunction to compel, § 510 
Insolvency of coipoiation as affecting right, 
i 503, p. 1181 
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Inspection of books and records—Continued, | 

Stockholdeis—Continued, 

Judgment or decree in action to compel, § 
510 

Jury question in action to compel, § 510 
Liquidation as affecting right, § 503, p. 1181 
List of stockholders obtained by, § 503, p, 
1181 

Mandamus to compel, § 510 
Motive as affecting right, § 503, p 1179 
Ordinary books and records as subject to in¬ 
spection, § 506 

Other corporations’ books as not subject to 
inspection, § 506 

Parties in action to compel, § 510 
Penalty foi offiiceis’ refusal oi failure to 
permit, § 836 

Peisonal representatives as entitled to, § 507 
Pei sons entitled to im^ection, § 507 
Place of inspection, § 508 
Pleadings in action to compel, § 510 
Pledgee as not entitled to, § 507 
Preferred stockholders as entitled to, § 507 
Qualified nature of right, § 603, p 1177 
Reasonable time for exercise of right. § 508 
Record owner as only stockholder entitled to 
inspection, § 507 
Remedies m lospect to, § 610 
Request and lefuaal, § 509 
Requiring books to be brought within state, 

§ 610 

Rights as to in general, § 7, p. 380, § 502 
Seci'et researches as not subject to inspec¬ 
tion, § 606 

Small stockholders as entitled to, § 507 
Specific purpose as essential, § 503, p. 1177 
Speculative purposes, § 503, p. 1178 
Statutory provisions, § 7, p. 380; §§ 502, 503, 
p. 1178 

Stenographer assisting in, § 508 
Stock books as subject to inspection, § 506 
Stock corporation law as fixing rights, § 503, 
p. 1179, n. 48 

Subsidiary corporations’ books as subject to 
inspection, § 506 
Successive applications, § 506 
Technical investigations as not subject to 
inspection, § 506 
Termination of right, § 507 
Time lor exercise of light, § 508 
Transfer books as subject to inspection, § 
506 

Trial of action to compel, § 510 
Trustee as entitled to inspection, § 507 
Vexatious purposes, § 503, p 1178 
Inspectors for election of directors, § 720, pp. 43, 44 
Certificate of, § 730 
Eligibility, § 720, p. 44 
Installments, 

Call as synonymous with, § 341 
Subscriptions, recovery on, § 374 
Conditional subscriptions, § 320 
Instructions, 

Actions by and against corporation, § 1340, p. 
1056 

Compensation, actions for by ofiScers or direc¬ 
tors, § 810, p 213 

Foreign corporations, actions by, § 1913 


Instructions—Continued, 

Sales of stock, actions arising out of, § 411, p. 
997 

Stockholders’ liability, actions to enforce, § 699 
Instrumentality lule, § 7, p 384 

Insular possessions, purposes for which corporations 
may be formed in, § 47, p. 427 
Insurance, 

Corporate name using word, § 167, p 564 
Deduction for m determining net profits for 
dividend purposes, § 462, p. 1101 
Directois, duty to keep property insured, § 768, 
p 131 
Dissolution, 

Policy as property of corporation at time of, 

§ 1730, p 1491, n. 36 

Power of trustees to obtain, § 1745, p. 1515 
Foreign corporations. 

Doing business within state as result of con¬ 
tracting for, §§ 1829, 1838 
Doing business within state for jurisdiction¬ 
al purposes, § 1920, p. 162 
Mortgaged pioperty, trustee’s liability for loss 
occasioned by failure to insure, § 1191, p. 
849 

Officers, validity of contract for, § 1122, n. 27 
President, transfer of corporate assets as in¬ 
cluding, § 1102, p. 670 
Receivers, payment, § 1522 

Insurance adjuster, employment of, president as au¬ 
thorized, § 1048, p. 550, n. 88 
Insurance agent, power to act as, § 953, n. 52 
Insurance companies, 

Garnishment, § 1931 

Organization under general laws, § 41 

Rules and regulations, by-laws not operatmg as, 

§ 179 

Intangible property, disposition of, power in respect 
to, i 1005, p. 651 
Intent, 

After-acquired property, mortgage of, § 1188, p. 
823 

Assumption of debt of another on, § 1235 
Attachment, grounds as resting on, § 1349 
Charter, construction in accordance with, § 948, 
p 383 

Citizenship of corporation as dependent on, § 8, 
p 388 

Conspiracy, criminal liability, § 1364, p 1076 
Contracts, seal as evidencing, § 11^, p 710 
Conveyances, construction, § 1101 
Creation of coiporation, § 37 
Criminal liability, § 13^ 

Dissolution, ante 

False reports, directors’ or officers’ liability, § 896 
Forfeitui-e of charter, waiver of right to enforce, 
§ 1680 

Fraud in subscription for or purchase of stock, § 
327, p. 861 

Incorporation under general law, § 44 
Mortgages, 

Cancellation, § 1195 

Property included as governed by, § 1188, 

pp 820-^826 

Option to buy or sell stock, enforcement, § 405, 
p 950 
Pledge, 

Bonds, § 1160, p. 745 
Stock, § 418 
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Intent—Continued, 

Heorganization agreement, conHtruct'ion in ac- 
coi dance with, § 1582, p 1323 
Sales of stock, construction of contract, § 403 
Similar name, wrongful use, § 173, p 577 
Subscription contract, construction, § 301 
Interest, 

Advances, oflficers or directors, § 709, p. 184 
Appropriations by officers, § 769 
Bonds and bondholders, ante 
Borrowing money, power to provide for payment 
of. § 1144 

Galls or assessments, § 364 
Claims against corporation, recovery of, § 1538 
Coupons, liability, § 1170, p. 788 
Creditors* suits, allowance, § 1443 
Debts owing corporation, liability of officer fail¬ 
ing to collect, § 769 

Deduction for in determining net profits for 
dividend purposes, § 462, p. 1102 
Dissolution, liability, § 1766, p. 1653 
Dividends, § 467 

Demand as giving right to, § 472, p. 1139 
Fictitious subscriptions, stockholders* liability 
for, § 701 

Foreclosure on default, § 1197 
Fraud in subscription contract, recovery in case 
of, § 326, p. 836, n. 62 
Loans, 8 799. p. 184; § 1145, p 721 
Mortgages, post 

Prefeience as result of payment of, 8 1393, p. 
1113, n 29 

Preferred stock, misrepresentations as to as 
fraud in subscription for or purchase of 
stock, § 327, p 856 
Receivers, payment of, 8 1522 
Stockholders* liability, recovery of, 8 701 
Subscriptions, stipulation for payment of by cor¬ 
poration, § 314, p. 812 

Unpaid subscriptions, stockholders’ liability for, 
8 701 

Interest-beanng certificates, stockholders’ rights in 
respect to, § 258, p. 725 
Interest-beanng stock, power to issue, § 217 
Interest certificate, share of stock, status as, § 219 
Interference with business, liability of corporation 
for, 8 1279 

Interim certificate, defined, 8 258, p. 722, n. 40 
Interim receipts, bonds, construction of, § 1155, p. 740 
Conspiracy or other misconduct, sufficiency of 
evidence as to, § 832, p, 247 
Purchasing stock in other coipoiations, effect of, 
8 961, p. 393, n. 84 
Validity ot, § 789, p. 166 
Interlocutory judgment or order, 

Sales of stock, actions arising out of,. 8 411, p. 
998 

Stockholders, actions between stockholders and 
corporations, § 531 

Intermediary, transfer of stock through, stockholders’ 
liability, 8 346, p. 1367 

Interminglmg funds, officers and agents, receiver¬ 
ship In minority stockholders’ action, § 833, p. 
253, n. 30 

Intermittent business, foreign corporations, doing 
business within state for jurisdictional puiposes, 
8 1920, p. 156 
Internal affairs, 

Foreign corporations, ante 


Internal affairs—Continued, 

Judicial interference with, 8 984 
Teriitonal lestrlctions on powers relating to, § 
178 

Internal dissensions, receivership, appointment of re¬ 
ceiver on ground of, § 1463 

Interpleader, ceitificate of stock, adverse claims au¬ 
thorizing bill of, 8 266 
Interrogatories, creditors* suits, § 1440 
Inter se, rights of purchasers of stock, 3 410, p. 978 
Interstate commerce, 

Chartering corporations for, several states pass- 
mg similar laws, § 1796 

Corporations engaged in, local law as applicable, 
8 1807, n. 68 

Foreign corporations, ante 
Regulative provisions applicable to corporations 
engaging in, § 948, p. 384 

Interstate commerce commission, practice before by 
corporation as not practice of law, § 956, p. 410, 
n. 41 

Intervals, calls or assessments, § 346 
Intervention, 

Action between stockholders and corporation, ob¬ 
jections to status or motive of stockholder 
as affected by, 8 518, p. 1204 
Bondholders, receivership proceedings, § 1477, 
p. 1185 
Creditors, 

Receivership proceedings, 8 1477, p. 1185 
Stockholders suing or defending on behalf 
of corporation, 8 670 
Creditors’ suits. 

Discretion, § 1439, p. 1145 
Lien acquired by, § 1435 
Directors, actions against corporation, 8 1304 
Dissolution, 

Creditors’ proceedings, 8 1722 
Officers or members proceeding for, § 1711 
Foreclosure proceeding, § 1204 
Attorney’s fees, § 1212 

Foreign corporations, doing business within state 
as resnltpf, 8 1836 

Officers or agents, receivership proceedings, 8 
1477, p. 1185 
Receivers, post 
Stock and stockholders, post 
Voluntary dissolution, proceedings for, 8 1388 
Intoxicating liquors, corporation as person within 
statutes relating to, § 8, p. 387 
Intra vires act, defined, § 965 
Intra vires contract, 

Officers and agents, validity of, 8 1043, p. 538, 
n. 82 

Ratification, § 1141 

Invalid laws, de facto corporation existing under, § 
100 

Inventory, voluntary dissolution, application as le- 
quired to contam, § 1686 

Investigation of claims, foreign corporations, doing 
business within state for jurisdictional puiposes, 
8 1920, p. 162 
Investment, 

Coiporate name using word, 8 137, p. 564 
Foreign coiporations, domg business within state 
as result of, § 1^ 

Sinking fund, § 1169, p. 784 

Involmitaiy dissolution, injunction m aid of pix)- 
ceedings, 8 1781 
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Involuntary manslaughter, liability for, § 1364, p. 
1077 

Irreparable injury, 

Dissolution, receivership in case of, § 1750, p 
1530 

Stockholders’ action against coi-poration as re¬ 
quiring, § 520, n 42 

Irresponsible persons, registration of stock in to 
evade liability, § 650 

Irrevocability, voting trusts, validity as affected by, 

§ 552, p 1203 

Irrigation, quasi public character of corporations or¬ 
ganized for purpose of, § 18, p. 397 
Isolated transactions, 

Charter restrictions against dealing or trading 
in or buying and selling goods as not ap¬ 
plicable to, § 1089, p. 642 

Foreign corporations, doing business within state 
as result of, § 1830 

Jurisdictional purposes, § 1920, p. 155 

Issues, 

Actions by and against corporation, § 1337, pp 
1046-1049 

Consolidated corporations, actions by or agamst, 

§ 1634 

Creditors’ suits, § 1440 
Directors, ante 

Foreign corporations, actions by or against, §§ 
1911, 1953 

Officers and agents, post 

Heorganizod corporations, actions against, § 1599 
Stock and stockholders, post 
Subscriptions, actions for amount due on, I 386 
Joinder of causes, fraudulent or Invalid issue of 
stock, actions for cancellation, § 262 
Joinder of parties, actions for amount due on sub¬ 
scription, § 380 

Joint adventure, contract of, piesident as authorized 
to enter into, § 1043, p. 642, n. 12 
Jofnt deposits, presumption of corporate existence 
as arising from, § 75, p. 461 
Joint indorsement, diiectors, personal liability, § 840, 
p. 266, n 74 

Joint judgments, stockholders’ liability, actions to en¬ 
force, 8 '^02 
Joint liability, 

Promoters, § 137 

Fraud on corporation, 8 156 
Stockholders, § 594 
Subscription contracts, § 305* 

Fraud in sale of, 8 326, p. 832, n. 32 
Torts, 8 1268 

Joint or several agents, authority to do particular 
act given to, compliance with requirement as es¬ 
sential, § 1073 

Joint or several liability, stockholders, § 594 
Joint owners. Stock and stockholders, post 
Joint stock companies. 

Amendment of charter authorizing change from 
mutual insuiance company to as requiring 
unanimous consent, § 81, p. 478 
Distinguished, § 12 

Payment for stock in shares of, § 241, p. 677 
Quasi corporations, classification as, 8 21 
Stockholders’ meetings, quorum, 8 546, n 97 
Subsequent incorporation, stockholders’ liability, 
8 616 


Joint stock corporations. 

Dissolution, convetsion of assets and distribu¬ 
tion of proceeds, 8 770 
Distinguished, § 13 

Shares, legal existence prior to issuance, § 200 
Joint subscriptions, bonds, § 1155, p. 738 
Joint tenancy. 

Capacity of taking and holding lands in, § 1088, 
p. 630 

Stockholders, status in respect to coiporate prop¬ 
erty, § 512, p 1191 

Joint usage, grant of right, power in respect to, § 1005, 
p. 652 

Judgment creditors. 

Priorities, § 1551 

Receivership, appointment of receiver on appli¬ 
cation of, § 1470 

Stockholders, subjecting stock to satisfaction of 
judgment, 8 260 
Judgment liens. 

Receivership, effect, § 1498 
Stock, priority in respect to, 8 455 
Judgment notes, preference resulting from, 8 1389 
Directors executing, 8 1391, p. 1111 
Judgment or decree, 

Actions by and against corpoiation generally, § 
1341, pp 1057-1060 

Assignment, creditors’ suit as maintainable by 
assignee, 8 ^433 

Bonds, enforcement of, 8 1133, p. 767 
Certificates of stock, actions to compel issuance, 8 
265, p 734 

Collusion, preference obtained by, 8 1380 
Compensation, actions by officers or directors, § 

810, p 208 

Oondusiveness, 

Actions by or against corporation, $ 1341, p. 
1058 

Sequestration proceeding to enforce stock¬ 
holders’ liability, 8 377 
Stockholdeis’ liability, 88 373, 674, pp. 1399- 
1411; 8 702 

Confession of judgment, ante 
Consent judgment, ante 

Consolidated corporations, actions by or agamst, 

8 1637 

Construction, actions against foreign corporation, 

§ 1956 

Coupons, enforcement of judgment in action on, 8 
1170, p 797 
Creditors* suits, 8 1443 

Recovery of as condition precedent, 8 1438 
Criminal prosecutions, 8 1371 
Default judgment, ante 
Directors, ante 
Dissolution, ante 
Estoppel, 

Deny corporate existence arising from, 8 112 
Dissolution as creating, § 1735 
Foreclosure proceeding, 8 1208 
Foreign corpoiations, actions by or against, 8§ 
1914, 1936, 1957 
Form, creditors* suits, 8 1443 
Fraudulent conveyances, actions to set aside, 8 
1425 

Garnishment, enforcement of stockholders’ liabil¬ 
ity, 8 376, p. 1418 

Inspection of books and records, stockholders’ ac¬ 
tion to compel, 8 510 
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Judgment or deciee—Continued, 

Interlocutory judgment, generally, ante 
Invalid or irregular issue of stock, actions for 
cancellation or injunction, § 262 
Merged corporations, actions by or against, § 
3037 

Misnomer, effect, § 1341, p 1058 

Nonresident stockholders, liability, § 619, p. 1346 

Officeis and agents, post 

Payment and satisfaction, stockholdeia’ liability, 
§ 702 

Pledge of stock, foreclosure action, § 431, p 1030 
Presumptions, actions by or against corporation 
after dissolution, § 1780 
Prionty of hen, § 1190, p 832 
Purchase of by directors or trustee, recovery, § 
800 

Receiveis, post 

Redemption, pledged stock, § 432, p 1041 
Reoigamzed corporations, actions against, § 1602 
Stock and stockholders, post 
Subsciiptions, actions for amount due, § 387 
Ultra vires, rights under judgment based on 
transaction, § 979 
Voluntary dissolution, § 1690 
Judicial notice. 

By-laws, § 181 

Dissolution proceedings, § 1701 
Seal, § 176 
Judicial sales, 

Bona fide purchasers, title acquiied, § 416 
Dissolution because of, § 1668 
Purchase of corporate property at, 

Directors or officers, § 775, p. 140; § 854 
Real property, constitutional and statutory 
provisions, § 1089, p. 641 
Receivers, § 1524, p. 1256 
Reorganization after, § 1585, pp, 1333-1341 
Stock and stockholders, post 
Judicial supei vision. 

Acts or Emissions of corporation, § 984 
Stockholders’ meeting, § 558 
Junior pledgee, bonds, liability to on foreclosure, § 
1160, p 740 
Jurisdiction, 

Actions by or against corporation, generally, § 
1294 

Amendment of charter, § 83, n. 71 
Appearance specially to raise question of, effect 
of, § 1323 

Corporation as person within meaning of stat¬ 
utes 1 elating to, § 8, p. 387 
Creditors* suits, §§ 1431, 1436 
Criminal piosecutions, § 1365 
Directois, ante 
Dissolution, ante 

Elections, proceedings to determine validity, § 
723, p 57 

Foreign corporations, ante 
Officers and agents, post 

Pleading, actions by or against corporation, § 
1326 

Receivership proceedings, § 1526 

Appointment of receiver, §§ 1452-1473, pp. 
1153-1180 

Secret profits of promoters, action to recovei, § 
160, p 569 

Subscriptions, actions for amount due on, § 379 


Jury duty, exemption fiom, mortgage of privilege, § 

1110, p 682 

Jury questions, 

Acceptance of charter, § 38 

Actions by and against corporation, generally, § 
1340, p 1056 

Bonds, actions to recover on, § 1163, p. 766 
By-laws, 

Construction, § 183 
Reasonableness, § 189, p 603 
Compensation, action for by officers or directors, 

§ 810, p. 212 

Criminal prosecutions, § 1369 
Directors, ante 

Dividends, actions to recover, § 472, p. 1140, n. 22 
Foreclosure proceedings, § 1207 
Foreign corporations, action by or against, $§ 
1913, 1955 

Fraud, overvaluation of property, labor or serv¬ 
ices received in payment of stock, § 246, p 
701 

Implied powers, § 959 

Inspection of books and records, stockholders’ ac¬ 
tion to compel, § 610 
Officers and agents, post 

Overvaluation of property, labor or services re¬ 
ceived in payment of stock, § 246, p. 701 
Pledge of stock, § 418 
Powers, § 959 

Promoters, determination, § 119 
Repurchasing contracts, actions on, § 1158 
Seal, adoption, § 173 
Stock and stockholders, post 
Subsciiption contracts. 

Conditional subscriptions, performance of 
contract, § 320 
Construction, § 301 

Subscriptions, actions for amount due, § 387 
Torts, § 1271 

Jus disponendi, right of in respect to property, § 1095, 
p. 649 

Justice of the iieace, execution on judgment, § 1342, 
p. 1062 

Kentucky rule, dividends, distribution as between life 
tenant and remainderman, § 471, p 1135 
Kinds of corporations, §§ 14-22, pp. 392-404 
Knowledge, 

Contract between officers and coiporation, ratifi¬ 
cation as requiring, § 783, p. 137 
Directors, imputation, § 762 
Estoppel to deny corporate existence as depend¬ 
ent on, § 111, p 516 

Exemplary damages, liability as dependent on, 
§ 1286, p 965 

False reports, directors’ or officeis’ liability as 
dependent on, § 896 

Falsity, sale of stock, necessity, § 402, p. 945 
Fraud in respect to subscription for or sale of 
stock, necessity of for rescission, § 327, p. 
860 

Fraudulent conveyances, liability of transferee, § 
1381 

General manager, corporation as chargeable with 
knowledge acquiied, § 1079 
Insolvency, liability on transfer of property as 
dependent on, § 1381 
Officers and agents, post 

Powers, parties dealing with corporation as 
chargeable with, § 969, n. 86 
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Knowledge—Continued, 

President, corporation as chargeable with knowl¬ 
edge acquired by, § 1079 
Secret profits, promoters, § 154 
Secretary, corporation as chargeable with knowl¬ 
edge acquired by, § 1079 
Stockholders, presumptions as to, § 487 
Treasurer, corporation as chargeable with knowl¬ 
edge acquired by, § 1079 

Vice president, corporation as chargeable with 
knowledge acquired by, § 1079 

Labor, 

Bonds issued in payment, § 1147, p 723 
Dissolution, lien of claims, § 1766, p. 1560 
Implied contract, liability, § 1129 
Judgment, priority of lien, § 1190, p. 832 
Overvaluation of labor accepted in payment of 
stock, § 246, p. 696 

Payment for stock by, § 241, pp. 672-679 
Priority of claims for in respect to mortgages, § 
1190, p 830 
Stock issued, 

Ovei valuation, § 246, pp 696-701 
Par value requirement, § 245, p 688 
Presumptions as to value, § 246, p 699 
Release of other subscribers by reason of, § 
334, p 877 

Stockholders’ liability, §§ 626, 655 
Overvaluation as affecting, § 591 
Parties to actions to enforce, § 684, p 1451 
Release, § 664, n 35 

Subscription payable in, actions to recover on, § 
373 

Laches, 

Actions by or against corporation, effect, § 1303 
Assignment for benefit of creditors, actions by as¬ 
signee, $ 1422 

Bondholders, reorganization agreement, § 1587 
Breach of trust by directors, ratification as re¬ 
sult, § 763 

Certificates ol stock, compelling issuance of, § 
265, p 733 

Consideration, stock issued without, § 257, p. 720 
Creditors’ suits, effect, § 1437 
Directors, ante 
Dissolution, ante 

Dividends, equitable action to recover declared 
dividend as barred by, § 472, p 1140 
Foreign corporations, actions against, § 1934 
Forfeiture of chaiter, waiver of right to enforce 
by, § 1679 

Forfeiture of stock for nonpayment, effect of, § 
372 

Foreclosure, proceedings as barred by, § 1201 
Fraudulent conveyances, actions to set aside, § 
1427 

Fraudulent issue of stock, effect, § 257, p 721 
Injunction, stockholders* meetings, § 558, n 98 
Intervention, 

Foreclosure proceeding, effect of, § 1204 
Receivership proceedmgs, § 1477, p 1186 
Invalid or irregular issue of stock, § 257, pp 718- 
721 

Mistake inducing subscription for stock, effect of, 
§ 330 

Name, injunction to restrain wrongful use, § 173, 
p 578 

Officers and agents, 

Actions against by corporation, § 815 

20 O.J.S,-^ 


Laches—Continued, 

Officers and agents—Continued, 

Defense of in actions between officers them¬ 
selves, § 834 

Proceedings to determine validity of elec¬ 
tion, § 725, p. 57 

Stockholders’ action against as affected by, 

§ 829, p 234 

Preferred stock, objection as precluded by, § 225 
Receivership proceeding, § 1479 
Stockholders, § 1473 
Reorganization, effect, § 1582, p. 1322 
Reorganized corporations, actions against, § 1597 
Rescission of contract, sale of stock, § 408, p. 
969 

Sale of stock, action on contract, § 411, p. 985 
Sales of property, 

Coiporation by directors or officers, relief, S 
776 

Effect, § 515, p. 1196, n. 6 
Secret profits of promoters, action to recover as 
barred by, § 160, p. 559 

State officers, right to continued existence ac¬ 
quired by, § 79 

Statutory liability, directors or officers, actions 
to enforce as affected by, § 915 
Stock and stockholders, post 
Subscriptions, post 

Transfers of stock, damages for refusal to regis¬ 
ter, § 438, p 1059 

Ultra vires, stockholders, § 977, p 439 
Voluntary dissolution, defense of in proceeding 
to set aside, § 1693 

Lands. Real property, generally, post 
Landscaping, foreign corporations, doing business 
within state as result of contract, § 1830, n. 81 
Lapse of time, release of stockholders liability, § 333, 
p. 875 

Larceny, criminal liability, § 1364, p. 1079 
Laundry corporations, power to engage in lumber op¬ 
erations, § 949, p 385, n. 8 

Law, practice of, power of corporation to engage in, 

§ 956, p. 400 
Law questions. 

Acceptance of charter, § 38 

Actions by and against corporation, § 1340, p. 

1055 

By-laws, 

CJonstruction, § 183 
Validity, § 189, p. 603 
Jury questions, ante 

Materiality of amendment of charter, § 80, p. 475 ' 
Overvaluation of property, labor or services re¬ 
ceived m payment of stock, § 246, p. 701 

Laws, 

Construction, 

Penal statutes, foreign corporations, doing 
business within statute without compli¬ 
ance with, § 1861 

Retaliatory statutes, foreign corpoiations do¬ 
ing business within state, § 1826 
Governing. Conflict of laws, generally, ante 
Misrepresentations as to as fraud in subscription 
for or purchase of stock, § 327, p 866 
Recognition of defectively organized corporation 
by act, § 92 

Lay corporations, defined, § 16 

Learned professions, power of corporation to prac¬ 
tice, § 966, pp. 400-412 
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Leasehold, 

Authority to take, | 1088, p 629 
Dissolution, survival, § 1730, p 1491, n. 36 
Payment for stock In, § 241, p. 673 
Leases, 

Agreement, execution, § 1248 
Assistant secretary, adoption of modified lease, § 
1054, p. 563, n. 35 
Cancellation, power, § 1246 
Charter restrictions, § 1095, p. 653 
Consolidation distinguished, § 1604, p. 1365 
Construction, § 1247 
Directors, ante 

Discharge of subscriber to stock by execution, § 
334, p 878, n. 11 
Disposal of property, § 1105 
Dissolution, effect, § 1733, p. 1496 
Duration, § 1246 
Entire property, § 1245 
Duration, § 1246 

Estoppel of lessor to deny corporate existence, § 
109, p 509 
Execution, f 1248 
Foreign corporations, ante 
Form, § 1248 

General manager, authority to execute, § 1054, p, 
5G5 

Illegal leases, effect, § 1250 
Implied power to lease, § 1241 
Injunction against consummation of, stockhold- 
eis* right of action, § 520 

Managing agent, authority to execute, § 1054, p. 
565 

Notice to quit, trustees of lessor corporation, § 
1055 

Officers and agents. 

Authority to execute, § 1054, pp. 563-566 
Cancellation or suriender, authonty in re¬ 
spect to, § 1055 

Jury question as to authority to execute, § 
1034, p 527 
Liability, § 839 

Ratification, juiy question as to, § 1035 
Validity as against creditoi*s, § 1378, n. 7 
Validity of leases to or from coiporation, § 
782 

Officers and directors, cancellation or surrender, 
authority in respect to, § 1055 
Operation and effect, § 1249 
Parol lease, validity, § 1248, n. 90 
Powers, § 1241 

Piesident, authority, § 1054, p 565 
Promoters, pioperty rights in, § 127 
Purposes, authority as affected by, § 1242 
Quasi-public corporations, entire property, § 1245 
Receivership, eflect on, § 1497 
Reincorporation under authority to lease, § 1575 
Renewal, power of, § 1246 

Representations of president m negotiating, bind¬ 
ing effect on corporation, § 1071, n. 50 
Rescission, § 1246 

Seal, prima facie evidence as to proper authori¬ 
zation when executed under, § 1054, p. 064 
Secondary franchises, § 1244 
Secretary, sale of to corporation, § 782 
Stockholders, 

Lease of property to corporation, § 489 
Objection to making or taking, § 516 
Surplus property, § 1243 


Leases—Continued, 

Terms, § 1247 

Ultra vires leases, § 1260 

Enforcement as to unexpired portion, § 1117 
Waiver m respect to, § 1247 
Leave of court. 

Conveyances, statutory provisions, § 1095, p 656 
Stockholders’ liability, condition precedent to ac¬ 
tion to enforce, § 680, p. 1433 
Legal advice, 

Power of corporation to give, § 956, p 405 
Tiustee under mortgage resorting to, considera¬ 
tion in determining personal liability^ § 1191, 
p. 847, n 50 

Legal effect, misrepresentations as to as fraud in in¬ 
ducing subscription for or purchase of stock, § 
327, p 856 
Legal entity. 

Corporation as, §§ 1, 4, 5, pp. 368-376 
Distinguishing characteristics, § 10 
Legal existence, limitations, § 1788 
Legal services, payment for stock in, § 241, p. 674 
Legatees, 

Dividends, as payable to, § 470, p 1121 
Stockholdeis’ liability, § 643 

Defendants in actions to enforce, § 684, p. 
1450 

Legislature, 

Creation of corporation, § 26 
Dissolution of corporation by, § 1654, p. 1430 
Foifeiture of charter, waiver, § 1679 
Grant, powers, § 943 

Intent, foreign corporations, applicability of local 
laws as dependent on, § 1809 
Recognition or ratification of organization, § 34 
Regulation, poweis ot coiporation, § 982 
Lessee, powers, exercise thiough medium, § 960 
Lessor, capacity of corporation as subject to dispute 
by, § 1112 

Letters, officers and agents, admissibility to prove 
authority, § 1031 

Letters of credit, certificates of stock as, § 258, p. 
723 

Letters patent, recordation, stockholders’ liability for 
failure to record, § 607, p 1337 
Levees, quasi coiporations. 

Classification as, § 21 
Corporations maintaining, § 18, p 397 
Libel and slandei, 

Corporations as persons within statute punishing. 
§ 8, p 388 

Criminal liability, § 1364, p 1079 
Directors or officeis, personal liability, § 851 
Liability m general, § 1280, pp. 957-960 
Officers and agents, post 
Licenses or permits. 

Commencement of corporate existence on issu¬ 
ance, § 77 

Dissolution for failure to pay tax, § 1649, p. 1422 
Foreign corporations, ante 
Forfeiture of charter for failure to pay tax, § 
1665, p 1439 

Grant of as essential to creation, § 59, p. 444 
Presumptions as to necessity, § 1012, p. 142 
Prima facie evidence of payment of fee, § 1338, p. 
1052 

Proof of existence of coiporation under general 
law by introducing, $ 76, p 465 
Revocation, § 60 
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Li^^ns, 

Attachment, § 1.^554 
Bondliolclei-R, % 1190, p 827 
B<)U(lb, § 1152 

Coitiflcates of stock as subject, § 258, p. 725 
riiattel mortgages, § 1221 

Creditors, i‘eceiveiship, appointment of receiver at 
suit of, § 1458 

Debts of corporation, §§ 1257-1259 

AfiSdavit in support of claim, § 1250 
Enforcement, § 1259 
Directors or officers, § 802 
Equitable mortgages, § 1190, p 835 
Execution, actions by and against corporation, 

§ 1342 

Foreign corporations, 

Doing business within state as result of pro¬ 
ceeding to procure, § 1836 
Judgment m attachment suit, § 1956 
Income, § 1190, p 837 

Information respectmg, furnishing of as illegal 
practice of law, § 956, p. 409 
Judgments, priority, § 1190, p 832 
Manufactuiing corporations, supplies furnished, 

§ 1258 

Mining corporations, supplies furnished, § 1258 
Mortgage of property, § 1190, pp. 827-838 
Bond sccuied by, § 1187 
Pledge of stock, § 424, pp. 1011-1016 
Preferred stock, post 

Property of corporation, receivei’s sale as af¬ 
fecting, § 1754 
Iteceivers, post 
Remedies of creditor, f 1424 
Stock, S§ 445-457, pp. 1083-1094 
By-laws, §§ 445, 448 
Charter provisions, § 446 
Compelling enforcement, § 457 
Contracts creating, § 447 
Customs and usages, §§ 445, 449 
Debt secured, § 453 
Discharge, § 456 
Dividends, § 452 
EnCorcoment, § 467 
Estoppel, § 454 
Extension, § 452 
Foreclosure in equity, S 457 
Maturity of debt, § 403 
Nonpayment authorizing, § 365 
Notice to third persons, § 450 
Payment, discharge by, § 456 
Priority, § 455 

Restriction on right to transfer, § 451 
Sale to cnfoice, § 457 
Statutory piovisions, § 446 
Subrogation of sui'ety of stockholder, § 456 
Subscriptions, § 453 

Sumg or defending by stockholders on behalf 
of corporation, § 579 
Third peisons, notice to, § 450 
Time, § 453 
Waiver, § 454 

Surrender, dissolution proceeding, § 1766, p 1550 
Veiificatiou of claun, treasurer as authoiized, § 
1066, p. 603 

Life employment, general or managing agent, author¬ 
ity to make contract, § 1048, p. 554 
Life estate, conveyance to corporation sole, § 1093 


Life tenant. 

Dividends, right to as against remainderman, § 
471, pp 1122-1137 

Stock, right to participate in dlfitnbutiou of un¬ 
issued original stock or new stock, § 201, p. 
635 

Limitation, 

Indebtedness, ante 

Issuance of stock, compelling issuance, § 265, p. 
733 

Limitation of actions, 

Actions by or against corporation, § 1303 
Assignment for benefit of creditors, actions by 
assignee, § 1422 

By-laws as in nature of statute of, § 189, p 607 
Compensation, officers or directors, § 810, p 208 
Consolidated corpoiations, § 1632 
Coiporation as jierson within meaning of statutes 
relating to, § 8, p. 386 
Creditors’ suits, § 1437 

Debts barred by limitations, stockholders’ liabil¬ 
ity in respect to, $ 657 
Directors, 

Enforcement of liability, § 862 
Statutory liability, actions to enforce, § 915 
Stockholders’ action against, § 829, p. 236 
Dissolution, 

Actions by or against dissolved corporation, 

§ 1746, p. 1520; §1775 
Receivers, § 1750, p. 1526 

Dividends, actions for recovery of declared div¬ 
idends, § 472, p 1140 

Elections, proceeding to determine validity, § 
725, p 57 

Foreign corporations, 

Actions agamst, § 1934 
Nonresident within meaning of statute, 5 
1794 

Forfeiture of stock for nonpayment, §§ 371, 372 
Fraudulent conveyances, setting aside, § 1427 
Liens against corporate pioperty, § 1269 
Officers and agents, 

Enforcement of liability, § 862 
Proceedings to determine validity of election, 
j § 725, p. 57 

Statutory liability, actions to enforce, § 915 
Stockholders’ action against, § 829, p. 236 
Preferences, setting aside, § 1428 
Receivership proceeding, § 1479 
Reorganized corporations, actions against, § 1597 
Sales of stock, actions on contracts for, § 411, p. 
985 

Secret profits of promoters, action to recover, § 
160, p. 659 
Stockholders, 

Actions against officers or directors, § 829, p. 
236 

Actions to enforce liability, § 683, pp 1442- 
1446 

Contribution among stockholders, § 712 
Suing or defending on behalf of corporation, 
§ 569 

Subscriptions, action for amount due on, § 376 
Waiver, officers or agents, § 1057, p. 576; § 1066, 
p 603 

Liquidated damages. 

Contract for sale of stock providing for, effect, § 
403, n 3 

Sale of stock, breach of contract, § 413 
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Liquidating agent, winding up affairs, appointment, § 
1744, p. 1611 

Liquidating dividends, declaration and payment out of 
capital, § 460 
Liquidating trustee, 

Compensation, § 1747 

Misconduct, receivership in dissolution proceed¬ 
ings for, § 1750, p. 1530 

Stock, power to acquire in another corpora¬ 
tion, § 1745, p. 1515 
Liquidation, 

Adjustment of debts in, injunction, § 1781 
Administration of affairs by liquidator after dis¬ 
solution, § 1744, p. 1611 

Conversion of assets m course of as not dividend, 
§ 458, n. 84 

Distribution of assets on, right to as between 
life tenant and remainderman, § 471, p 1125 
Dividends, § 1766. p. 1653 
Foreign corporations, ante 
Inspection of books and records, stockholders* 
right as affected by proceedings, § 503, p 
1181 

Reasonable time for, condition to appointment of 
receiver, § 1750, p. 1633 

Receivership, statutory provisions, § 1469, p. 1163; 
§ 1750, p 1627 

Services in connection with as illegal practice of 
law, § 956, p. 409 

Stockholders’ liability, condition piecedent to ac¬ 
tion to enforce, § 680, p 1431 
Liquidator, secret profits of promoter, action to re¬ 
cover, § 160, p 558 

Lis pendens, transfers of stock, application of doc¬ 
trine, § 444, p. 1079 

Literary corporations, members, selection, § 478 
Loans, 

Charter provisions, prohibition, § 1145, p 720 
Corporate name usmg word, § 167, p. 564 
Directors, ante 

Employees, charter provisions forbidding, § 771 
Employment of agent to procure, authority of sec¬ 
retary, § 1048, p. 551 
Foreign corporations, ante 
Holding companies, § 1145, p 719, n. 9 
Implied power to make, § 1146, pp 718-721 
Implied power to take security from grant of au¬ 
thority to make, § 1237 
Interest, § 1145, p. 721 
Majority stockholders, § 483 
Manufacturing corporations, § 1145, p, 719, n. 9 
Nonprofit corjiorations, § 1145, p 720 
Oflacers and agents, § 799, pp 181-185 

Claims against corporation for, § 1536 
Liability for makmg, § 771 
Personal liability on, § 840, p. 267 
Prohibited loans, liability, § 898 
Presumptions, authority to make, § 1145, p 719 
Prohibitions and restrictions, -§ 1146, p. 720 
Security, 

Authority to give, § 1144 
Authority to take, §§ 1145, 1238, p. 720 
Statutory provisions, prohibitions and restric¬ 
tions, § 1146, p 720 
Stock and stockholders, post 
Subscription to stock dlstingui^ed, § 285 
Trading corporations, § 1146, p 719, n. 9 
Ultra vires transactions, § 1146, p. 721 


Lobbying, payments made for expenses, validity, § 
1096 

Local agents, oflBicers and agents, generally, post 
Local prejudice, change of venue on ground, § 1301 
Location, 

Change of location, officers, § 177 
Corporate existence as dependent on location of 
offices, § 177. 

Variance m reject to as affecting liability on 
subscription, § 298, p. 789, n 15 
Long term obligations, directors of membership cor¬ 
poration as authonzed to create, § 1043, p. 539, 
n. 96 
Losses, 

Bonds, title acquired by transferee, § 1164 
Directors, liability, § 768, p 124 
Property taken for pievention of, capacity to 
take, § 1088, p. 635 

Lot, redemption of bonds determined, § 1169, p. 785 
Lotteries, corporations as subject to laws prohibiting, 
§ 948, p. 384 

Lumber companies, financing construction, validity of 
contract, § 1122, n. 26 

Lunatics, transfers of stock, care required of corpo¬ 
ration in making, § 439, p 1066 
Machinery, foreign corporations, domg business with¬ 
in state as result of assembling, erecting or m- 
stalling, § 1829 
Mall, 

Calls or assessments, notice, § 359, n 18 
Fomgn corporations, sale of goods by as doing 
business within state for juiisdictional pur¬ 
poses, § 1920, p 166 

Service of process by, foreign corporations, ac¬ 
tions against, § 1946, p 219 
Maintenance, 

Deduction for in determining net profits for divi¬ 
dend purposes, § 462, p 1101 
Liability, § 1281 
Majority bondholders, 

Control, § 1192, p 860 
Foreclosure, § 1196 

Refinancing plans, agreement, § 1192, p. 863 
Subordination of mortgage to other claims, § 
1190, p. 828 

Waiver, discharge of mortgage as resulting from, 
§ 1195 

Majority stockholders, 

Amendment of charter, consent, § 81, p. 477 
Bad faith, management of affaii*s, § 496, pp, 1172- 
1175 

Breach of trust, liability, § 764, p 117 
Change of name by, § 171, p. 570 
Control of affairs, § 406, pp. 1172-1175 
Dealings with corporations, § 490 
Diligence, 

Conservation of property, § 514 
Requirements as to, § 496, p 1173 
Dissolution by vote of, § 1642 
Dividends, deprivmg minority of right to, § 463 
Fraud, 

Liability, § 764, p. 117 

Management of affairs, § 496, pp 1172-1175 
Good faith, conservation of property, § 514 
Guaranty, liability on, § 490 
Increase or reduction of capital stock, § 268, 
p. 744 

Investigation of management by, § 1004 
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Majority stockholders—CJontinued, 

Judicial sales, purchase of corporate property, 
§ 490 

Leases by, § 516 
Liability, § 581 
Loans or advances by, § 483 
Management of affairs, § 496, pp. 1172-1175; § 
764, p. 117 
Meeting, § 553 

Property, rights in respect to, § 514 
Public sales, purchase of coiporate property, § 
490 

Purchase of coiporate property, § 490 
Purchase of stock with corporate funds and dis¬ 
tribution to, validity, § 796 
Ratification, 

Own acts, § 496, p 1174 
Unauthorized acts or contracts of oflBicers 
or agents, § 1016, p 493 

Reorganization, power to involve minority in, § 
496, p 1175 

Representation of corporation by, § 1004 
Sale of property by, § 515, p 1195 
Trusteeship for minority stockholders, § 477 
Ultra vires, receivership on ground of, § 1466 
Voting rights, good faith as essential, § 548, p. 
1238 

Maladministration, reorganization committee, liability, 
§ 1583, p 1331 

Malfeasance, officers and agents, right of action for 
by corporation, § 811 
Malice, 

Crimes involving, liability, § 1363 
Libel, liability as dependent on, § 1280, p. 960 
Torts, liability as affected maliciousness, § 1263 
Malicious prosecution. 

Liability, § 1282 

Venue of actions, § 1299, p. 984, n 31 
Malt extracts, brewing company, po-wer to manufac^ 
tuie and sell, § 949, p. 385, n. 10 
Management, 

Advisory board, creation, § 498 
Agreement surrendering, validity, § 1122 
Delegation of power, § 759 
Directors, 

Duties and liabilities, § 764, pp 112-119 
Powers, § 742, pp 80-^83 
Officers and agents, § 764, p. 117 

Managing officers, liability for mismanage¬ 
ment, § 764, p. 118 
President, 

Duties and liabilities, § 764, p. 119 
Powers, § 752 

Stock and stockholders, post 
Managing directors, powers, § 756 
Managing officers or agents. 

Adverse interest, acquisition, § 784 
Assignment for benefit of creditors* power to 
make, § 1304 

Attorneys, employment, § 1051 
Authority, presumption as to, § 1025, n. 17 
Books and records, duty of keeping, § 779 
Borrowing money, § 1059, p. 582 
Collections, authority, § 1057, p. 578 
Confession of judgment, implied power, § 1067 
Contracts, authority to enter into, § 1043, p. 544 
Directors, authority to appoint, § 768, p. 128 
Disposition of corporate propeity, authority, § 
1038, p. 534 


Managing officers or agents—Continued, 

Dissolution, powers, § 1645 

Employment contracts, authority to enter into, § 
1048, p 552 

Entire property or assets, power to dispose of, § 
1040 

Extra compensation, resolution of stockholders 
fixing, § 804, p. 196 

Good faith, requirements, § 764, p 118 
Knowledge acquired by, corporation as charge¬ 
able with, § 1079 

Leases, authority to execute, § 1054, p. 565 
Litigation, power to prosecute or defend legal 
proceedings, § 1066, p 605 
Management of affairs, § 704, p. 117 
Mismanagement, liability, § 764, p 118 
Modification of contracts, powers, f 1044 
Mortgages, 

Authority to execute, § 1062, p 597 ' 

Authorization, § 1174, pp. 799-803 
Negotiable Instruments, execution, acceptance or 
indorsement, § 1060, p 591 
Payments, authority, § 1067, p. 678 
Pledges, § 1062, p. 597 
Pleadings, verification, § 1336, p. 1044 
Preferences, § 1391, p. 1109 
Priorities, claims for services, § 1653 
Process, service on, § 1314 

Purchase of stock from individual stockholders, 
presumptions, § 793, p. 173 
Purchases, authority, § 1056, p. 573 
Removal, § 738, p. 72, n. 79 
Representation of corporation by, § 1002 
Representations as to authority, bindmg effect, § 
1029 

Sales, authority, § 1066, p 673 
Ultra vires acts, liability, § 764, p. 119 
Mandamus, 

Books or records, compelling delivery by, { 191, 

p 611 

Certificate of stock, compelling issuance of new 
ceitificate on loss of, § 266, n 6 
Charter, enforcement of duties and obligations 
imposed by, § 991 

Compelling Issuance of articles, certificate or 
charter by, § 59, p 445 

De facto corporations, legality of existence ques¬ 
tioned m proceeding, § 94 
Foreign corporations, inspection of books and 
records compelled by, f 1820 
Inspection of books and records, stockholders" 
right as enfoiceable by, § 610 
Judicial sales, remedy as available to put pur¬ 
chaser in possession of stock sold, § 416 
Reincorporation enforced by, § 1675 
Statutory provisions, enforcement of duties and 
obligations imposed by, § 991 
Subscriptions, enforcement of right by, § 288, 
p. 765 

Transfer of stock compelled by, § 438, p. 1058 
Mandatory injunction, performance of condition en¬ 
forced by, § 984 

Manslaughter, ciimmal liability, § 1364, p. 1077 
Manufacturing corporations. 

Accommodation paper, power to issue, § 1228 
Consolidation, § 1607 
Contracts, implied power, § 1X22 
Engaging in business other than that for which 
incoiporated, § 949, p 385 
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^Manufacturing corporations—Continued, 

P'ormation, § 47, p, 426 
Lieu for supplies iuiiilslied, § 12‘>8 
Loans, § 1145, p 719, n. 9 
Mortgages, limitation on power, § 1107 
Negotiable instruments, power to execute or in¬ 
dorse, § 1224 

Suietyship, power to enter into contract, § 1230 
Treasurer, negotiable Instruments executed, ac¬ 
cepted or indorsed by, § 1060, p 690 
Manufactuiing plants, foreign coiporations, doing 
business within state as result of management 
and operation, § 1820 

iMargmal memorandum, equitable mortgage as re¬ 
sulting, § 1184, n 89 

:viaigius, fictitious stock taken as security for, lia¬ 
bility of corporation as not enfoiceable, § 234, p. 
714 

Market, private nature of corporation for purpose of 
establishing, § 18, p. 398 

Market manipulations, sale of stock Induced by, re¬ 
scission of contract on giouiid of, § 408, p 963, 
n. 85 

Clarket price, 

Defined, § 246, p 697, n. 85 

Stock, issuance of stock to employees and direct 
tors at less than market price, § 244 
Market value, 

Admissibility of evidcuce as to, actions on con¬ 
tracts for sale of stock, § 411, p 991 
Bonds, damages for breach of subscription meas- 
uied by, § 1155, p. 739 

Damages in amount of for wrongful refusal to 
register transfer of stock on books, § 438, p 
1064 

Misrepresentations as to stock by seller, § 402, p 
947, n. 88 

Pledged stock, conversion as authorizing recovery 
of, § 430 

Man led women. Husband and wife, generally, ante 
Marshaling assets, pledge of stock authorizing, § 433 
Alarxian principles, amendment of charter extending 
membership to persons subscribing to, validity, § 
83, n. 74 

]Massachusetts rule, dividends, distribution as be¬ 
tween life tenant and remainderman, § 471, p. 
1126 

Massachusetts statute, fecial stock under, § 218* 
Massachusetts trust, real property, acquisition of, § 
1089, p 641 

Master, reference to of application for corporate 
charter, § 50 
Materials, 

Implied contracts, liability, § 1129 
Priority of claims for in respect to mortgages, § 
1190, p 830 

Subscriptions payable in, actions to recover on, § 
373 

Maturity, 

Bonds, ante 
Coupons, § 1170, p 790 

Debt of corporation, stockholders’ liability as af¬ 
fected by, § 658 
Mortgages, § 1195 

Assignment after, § 1194 

Maxims, omnia acta rite esse praesumuntur, applica¬ 
tion of, g 958, p. 413 


Measure of damages, 

Certificates of stock, refusal to laaue, | 265, p 
735 

Conversion, pledged stock, § 430 
Invalid or irregular issue ot stock, § 254, p 713 
Sales of stock, seller’s recovery for breach of 
contract, § 413 

Subscriptions to stock, fraud in sale, § 326, p. 
833 

TiaiiRfer of stock, wrongful refusal to transfer on 
books, § 438, p 1064 

Wrongful transfer of stock on books, § 439, p. 
1072 

Measure of liability, subscription contracts, § 304 
Mechanics’ liens, 

Foieigii croporations, doing business within state 
as i*esult of, 

Piling, § 1838 

Proceeding to enforce, | 1836 
Pi'iorities, § 1564 

Mortgages and deeds of trust, § 1190, p. 831 
Reorganization as affecting liability on, § 1593, p. 
1356, n 33 

Mechanics, stockholders’ liability for debts due, § 626 
Medical attendance, 

Contract to tumish employees, validity, § 1251, p. 
940, n 7 

Officers and employees, authority to provide, g 
1050, pp 554-558 
Raihoads, § 1050, p. 557 
Medicine, 

Formation of coii)oration for purpose of practic¬ 
ing, § 47, p. 429 

Power of coiporation to engage in practice, § 
956, p. 401 

Meeting of minds, sales of stock, validity of contract 
as dependent on, g 400, p. 941 
Meetings, 

By-laws regulating, § 180, p. 602 
Date as required to he shown in articles certifi¬ 
cate or charter, § 55, p. 435, n. 66 
Directors, ante 
Foreign coiporations, g 1832 
Stockholders, meetings, post 
Meml)ei*ship, 

Change of name as affecting, § 171, p. 672 
Changes in as affecting existence, g 5, p. 370 
Qualifications m respect to as required to be 
shown in application, articles or certificater 
g 55, p. 438 

Membership coiTporations, 

Capital stock, creation without, g 64 
Classification, § 19 

Directors, statutory liability for debts, f 907 
Infants as having capacity to join^ § 35, p, 413 
Judicial determination of object, § 50, p. 443, n. 
46 

Organization under general laws, g 41 
Trust fund doctrine, application, g 1385,. pt 1102, 
n. 17 
Memorandum, 

Sales of stock, validity, § 400, p, 941, n. 31' 
Transfer of stock as sufficiently shown by, § 437 
Mental capacity or condition, 

Fraud in subscription for or purchase of stock, 
consideration in determining, § 327, p 863, n. 
82 

Ofiicer, validity of contract executed by another 
officer as affected by, g 1001, p. 466 
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Mercantile agencies, reports made to Inducing sub¬ 
scription for or purchase of stock, rescission on 
ground of fi-aud, § 327, p. 852 
Merger, 

Consolidation, post 

Accumulated dividends, preferred stockholders’ 
rights as affected by, § 235 
Agreements, § 1621 

Assumption of liabilities, § 1630, pp 1392-1404 
Bonds, liability as affected by, § 1630, p 1395 
Burden of proof, actions by or against. merged 
corporation, § 1635 

Choses in action vesting in new corporation, § 
1628 

Consolidation distinguished, S 1604, p. 1364 
Debts, liability, § 1630, p 1392 
De facto rneiger, § 1623, n 42 
Effect, § 1626 

Evidence, actions by or against meiged corpora¬ 
tion, § 1635 

Execution, actions by or against merged corpora¬ 
tion, § 1637 

Foreign corporations, effect, % 1897 
Increase of stock of corporation formed by, f 276, 
n, 65 

Injunction, dissenting st'KJkholders, § 1614 
Judgment or decree, actions by or against merged 
corporation, § 1637 
limitation of actions, § 1032 
Mortgages, liability as affected by, § 1630, p 1IJ95 
New stock issued to effect, stockholders’ light to 
claim ratable share, § 201, p 634 
Pleadings, actions by or against merged corpo- 
lations, § 1^4 

Preferred stockholders, accumulated dividends as 
affected by, § 235 

Presumptions, actions by or agamst merged cor¬ 
poration, § 1635 

Privileges, succession to, § 1628 
Process, actions by or against merged corpora¬ 
tion, § 1(533 

Reel ass liication of shares, § 1615, p 1377 
Reorganization as resulting in, § 1593, p. 1353, n. 
23 

i^tock issued for services in connection with, § 150, 
n. 13 

Stockholders’ action against directors or officers 
as affected by, § 830, n. 61 
Stockholders, rights and liabilities, § 1627 
Suc<*essioii to property, § 1628 
Trial, actions by oi against merged corporation, 

§ nm 

Voting trusts resulting in, validity, § 552, p. 
1262 

Merits, denial of corporate existence in connection 
with plea to, § 1327, p 1016 
Mexican coiporations, visitorial powers over, § 1879, 

XL G 

Migration, doctrine of, § 1794 
Migratoiy c*<)rpoi'ations, 

Recognition, § 1703 
Residence, |5 1794 

Militai-y t*orporation, exemption of property from 
levy and sale, ^ 1342, p. 1061, n 17 
Minimum capital stock, stockholders’ liability prior 
to subscription, § 607, p. 1336 
Mining companies, 

Divideiwis of corixiration operating mine, § 461, 
p. 1099 


Mining companies—Continued, 

General manager, employment contracts by, § 
1048, p 553, n 19 
Lien foi supplies furnished, § 1258 
Ministerial acts, directors, delegation of power to 
perform, § 758 
Ministerial officers, 

Assignment for benefit of creditors, authority to 
make, § 1404 

(Compensation, power of fixing, § 804, p. 194 

Election or appointment, § 721 

Medical or surgical aid, authority to provide for, 

§ 1050, p 555, n. 35 
Powers, § 741 

Representation of corporation by, § 1001, pp. 466- 
469 

Unauthorized acts or contracts, ratification by de 
facto officers, § 1016, p 491 
Minority bondholders, 

Foreclosure proceedings hy, counsel fees as re¬ 
coverable, § 1212 

Impainment of vested rights, action of majority, 

§ 1192, p. 960 

Minority directors, statements of, binding effect on 
corporation, § 1071 
Minority stockholders, 

Actions against corporation, good faith, § 518, p- 
1204 

Appraisal of stock and payment for by corpora¬ 
tion, § 480 

Binding effect of amendment of charter by ma¬ 
jority stockholders on, § 81, p 477 
By-laws, restraining enforcement of, § 189, p. 
608 

Compensation of ofiBcers, interference of equity at 
mstauce of, § 806, p. 204 

De facto corporations, collateral attack on ex¬ 
istence, § 96 

Directors, interference with at instance of mino¬ 
rity stockholders, § 743 
Dissolution, 

Adequate remedy at law as preventing relief, 
§ 1708 

Attorney’s fees as recoverable, § 1718 
Dismissal of proceeding, § 1715 
Evidence m proceeding, § 1714 
Hearing on petition, § 1714 
Injunction to protect rights, § 1782 
Maintenance of suit, § 1707 
Notice of petition, § 1713 
Pleading, § 1712, p 1478 
Rights as to, § 1642 
Sale of property compelled hy, § 1770 
Dividends, rights to, § 463 
Equity, remedies in, § 533 
Exchange of bonds, consent as essential, § 1166 
Increase of stock, enjoining, § 520, n 30 
Judicial interference to protect rights, § 084 
Leases, objections, § 616 

Limitation of actions, recovery against majority 
stockholders, § 534 

Mismanagement, right of action, § 633 
Preservation of rights on amendment of charter, 
§ 80, p 474, n. 33 
Receivership, 

Appointment of receiver on application, §§ 
528, 1401 

Ruse to got rid of as ground for appointment, 
§ 1760, p. 1530 
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Minority stockholders—Continued, 

Sales of property, consent as essential, § 516, p. 
1195 

Secret profits of promoters, recovery of, § 160, p. 
558 

Suing or defending on behalf of coriporation, § 
566, p 1287 

Voluntary dissolution, consideration of interests, 
§ 1689 

Voting trust vesting control in, validity, § 562, p. 
1264 

Winding up affairs, maintenance of suit, § 1707, 
n. 12 j 

Withdrawal, § 480 
Minors. Infants, generally, ante 
Minutes, 

Admissibility in evidence, actions for amount due 
on subscription, § 386, p. 915 
Approval, ratification of prior unauthorized acts 
by, § 1016, p 493, n. 87 
Books, entries in, time of making, § 191, p. 610 
Contracts, entry in, § 1134 ““ 

Directors* meetings, 

Approval as ratification of action, § 749, p 
96 

Eecord, § 751 

Estoppel to deny validity, § 191, p. 612 
Evidence, use as, § 191, p. 612 
Memorandum in, sufficiency as evidence of writ¬ 
ten contract, § 1137 

Officers and agents, admissibility to prove au¬ 
thority, § 1031 
Signature, § 191, p. 610 
Stockholders* meetings, g 554 
Misappropriations, 

Call in part to reimburse, § 344 
Directors, ante 
Officers and agents. 

Holding office in different corporation as af¬ 
fecting liability, § 791 
Personal liability, § 840, pp 276-281 
Ratification, § 1016, p. 494 
Right of action for by corporation, § 811 
Stockholders* liability, § 654 
Stockholders* light of action for, § 821, p. 
225 

Stockholders* right to damages, § 612, p. 1191 
Receivers, 

Dissolution proceedings, § 1753 
Recovery of assets misappropriated, g 1515 
Release from liability, power of directors, § 1064, 

p. 600 

Stockholders’ liability, pleading in action to en¬ 
force, § 688, p 1463 

Misconduct, directors or officers, liability, § 900 
Misdemeanors, jurisdiction, § 1365 
Misfeasance, 

Criminal liability, § 1359 

Officers and agents, right of action for by cor¬ 
poration, g 811 

Trustees under mortgage, liability, g 1191, p. 847 
Misjoinder of causes, directors, actions against by 
corporation, g 817 

Misjoinder of parties, creditors’ suits, g 1439, p. 1145 
Misleading name rejection of articles of incorporation, 
§ 167, p. 566 
Mismanagement, 

Burden of proof, stockholders’ action against of¬ 
ficers oi^ directors, g 832, p. 244 


Mismanagement—Continued, 

Defense of. 

Action to enforce stockholders’ liability, § 681, 
p. 1437 

Actions for amount due on subscriptions, g 
377 

Directors, ante 
Dissolution, § 1672 

Minority stockholders’ right to maintain suit 
for, g 1707 

Dividends, liability of directors for declaration 
and payment, § 765 
Foreign corporations. 

Jurisdiction of actions based on, g 1881 
Receivership, g 1888, p. 112 
Minority stockholders, right of action in respect 
to, g 533 

Officers and agents, ' 

Y Burden of preof as to, g 832, p. 244 
Dissolution on ground, g 1672 
Liability, g 900 

Personal liability, § 846, p, 274 
Right of action for by corporation, § 811 
Stockholders’ right of action for, g 821, p 
225 

Subscriber’s right of action for, § 824, n. 81 
Temporaiy receivership, g 1466 
Receivers, post 

Stockholders* right of action against corporation 
for, g 520, n. 26 

Subsci'ibers to stock liability as not discharged 
by, g 334, p. 880 

Temporary receivership, appointment on ground 
of, § 1466 

Third persons, avoidance of contract with corpo¬ 
ration on ground of, g 1013 
Withdrawal of stockholders on account of, g 480 
Misnomer, g 172 

Actions, effect, g 1292 

Foreign corporations, pleading in actions by, g 
1908 

€Jrant or conveyance by corporation, effect, § 1099 
Judgments, actions by or against corporation, g 
1341, p 1068 
Pleading, 

Actions by or against corporation, g 1328, p. 
1022 

Amendment curing, g 1335, p. 1039 
Process, waiver, g 1322 
Misrepresentations, 

Fraud, generally, ante 

Mortgages, effect, g 1190, p. 827 

Officers or agents, liability of corporation, § 1068 

Promoters, liability, g 142 

Sale of stock, g 402, p. 946 

Innocent misrepresentations, § 402, p. 947 
Rescission of contract on ground, g 408, p. 
963 

Subscriptions, post 
Mistake, 

Oertificates of stock, 

Cancellation, g 249 
Surrender and cancellation by, g 267 
Directors, liability, g 764, p. 114 
Dissolution, violation of charter or statute, g 1665, 
p 1438 

Pledge of stock, sale by, g 429 

Purchase of stock as result of, effect, g 330 

Receiverehip, appointment of receiver, g 1463 
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Mistake—Continued, 

Sale of stock, 

Rescission of contract, § 408, p. 965 
Validity of contract as affected by, § 400, p. 
941, n 32 
Subscriptions, post 

Mixed mortgages, recordation, necessity, § 1219 
Mobs, protection from, failure to file'acceptance of 
state constitution as affecting right to, § 990 
Modification, 

Contracts, 

Power of oflSiceis or agents, § 1044 
Sale of stock, § 407 

Employment contract, powers, § 1251, p. 941 
Foreclosure Judgment, § 1208 
Special agreements, sale of stock, § 325, p. 829 
Subscription contract, § 331 
Underwriting agreement, § 1156 
Money, 

Bonds payable otherwise than in, negotiability, § 
1148 

Contract to pay, seal, § 1139, p. 713 
Foreign • corporations, liability to attachment, § 
1930, p 185 

Sale of corporate property for, necessity, § 515, 
p 1196 

Stock, payment in, § 240 
Money had and received. 

Implied contracts, recovery in action for, § 1128 
Overissued stock, recovery as for money had and 
received, § 254, p. 711, n 26 
Pledgor of stock, remedy, § 432, p 1037 
Repurchasing agreement, recovery on, § 326, p. 
827 

Subscription to, stock, action for as maintainable 
on ground of fraud, § 326, p. 836 
Money lent, implied contracts, recovery in action for, 
§ 1128 

Money loaned, liability, § 1129 

Money paid, certificates of stock, action for on re¬ 
fusal to deliver certificates, § 265, p. 732 
Money received, implied contracts, liability, § 1129 
Monopolies, 

Conveyances resulting in, validity, § 1095, p. 654 
Formation of corporation for creating, § 47, p. 
428 

Property acquired to establish, § 1088, p. 636 
Ultra vires nature, § 1088, p. 636 
Monthly balance sheets, officers, penalty for failure 
to post, § 836 
Moratorium act. 

Officers and agents, power to invoke, § 1066, p. 
605, n 99 

Receivership, power to appoint receiver as af¬ 
fected by, § 1452, p. 1156 
Sinking funds as affected by, § 1169, p, 786 
Mortgages, 

See, also. Trust deeds, post 
Acceleration of maturity, § 1196 
Acceptance, § 1182 
Acknowledgment, § 1179 
Acquiescence, authorization by, $ 1175 
Advances to repair or prevent default, trustee, § 
1191, p. 845 

Affidavit of good faith, § 1181 
Affidavit to mortgage claim, treasurer, § 1062, p. 
597 

After-acquired property, $ 1188, p. 822 
Power to mortgage, § 1110, p. 682 


Mortgages—Continued, 

After-acquired property—Continued, 

Priority, § 1190, p. 834 

Application of proceeds, trustee’s duty, § 1191, 
p. 850 

Assignment, § 1240, p. 935 

Authority of officers or agents, § 1066, p. 570 
Lien as affected by, § 1190, p 837 
Powers, § 1095, p. 651 
Rules applicable to, § 1194 
Attestation, § 1179 
-Binding effect, § 1171 

Bona fide holders, defenses available against, § 
1194 

Bonds, ante 

. Burden of proof, validity, § 1027, p. 512, n. 50 
Cancellation, § 1195 

Certification of bonds, liability of timstee, § 1191, 
p. 851 

Changing security, 

Power of trustee, § 1191, p 845 
Trustee’s liability, § 1191, p. 850 
Charter, 

Consent of stockholders required by, § 1176, 
p. 805 

Limitations on power, § 1107 
Chattel mortgages, generally, ante 
Olencal defects, validity as affected by, § 1177 
Conditions, § 1185 
Consideration, necessity, § 1173 
Consolidation, liability as affected by, § 1630, p. 
1395 

Conspiracy, trustee’s liability, § 1191, p. 852 
Construction, § 1187 

Property included, § 1188, pp. 820-826 
Statutory provisions relating to power, § 
1107 

Creditors, 

Estoppel to deny validity, § 1186 
Lien of mortgage as superior to rights of, f 
1190, p 836 

Curative acts, power to mortgage, g 1106 

Debts secured, § 1189 

Defaults, 

Advances to repair or prevent, f 1191, p. 845 
Notice and action on by tiustee, § 1191, p- 
852 

Delivery, § 1182 

Descriptive clauses, construction, § 1188, p- 820 
Directors, ante 
Discharge, § 1196 

Dissolution, power to mortgage as affected by, g 
1733, p. 1495 

Diversion of proceeds, § 1108, p. 679 
Ejusdem generis, application of rule, § 1188, p. 
820 

Enlargement to include personal property, g 1188, 

p. 821 

Entire property, power to mortgage, § 1110, p. 
683 

Equitable mortgages, ante 
Estoppel, 

Assertion of invalidity, § 1186 
Dissolution as aifectmg, § 1733, p 1496 
Mortgagor to deny corporate existence, g 109, 
p. 508 

Execution, § 1177 
Exhaustion of powers, g 1104 
Express power, $ 1106 
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Mortgages—Continued, 

Extension of time of payment. § 1195 
Forcclosuie, attempted foreclosiii*e Iby corpora¬ 
tion as illegal practice of law, § 956, p. 406, 
n. 9 

Foieisn corporations, ante 
Form, § 1177 

Franchises, § 1188, p 822 

Power to mortgage, § 1110, p. 684 
Fraud, trustee’s liability, § 1191, p 852 
Future advances, power to execute, § 1108, p. 
681 

Future products and earnings, § 1188, p 825 
General or managing agent, authority to exe¬ 
cute, § 1062, p 597 
Good faith, 

Affidavit, § 1181 
Power to mortgage, § 1107 
Trustee as lequired to exercise, 8 1191, p. 
839 

Trustee’s liability for acts done in, § 1191, p 
847 

Immunity clause, trustee’s liability as limited by, 
§ 1191, p 848 

Implied power to take, § 1237 
Improvements, i-eal estate mortgage as Including, 
§ 1188, p 825 
Incidental powers, § 1105 
Ill conic, 

Pledged by, lien, § 1190, p 837 
Pov^er to mortgage, § 1110, p 683 
Indebtedness, 

Limitation on amount, § 1172 
Power to mortgage as inferred from power 
to create debt, § 1105 
Secure debt, 

Power, § 1108, p. 679 
Validity of indebtedness, § 1108, p 680 
Injunction, foreclosure, § 1193 
Insolvency, validity as affected by, § 1378; § 
1379, p 1092 

Insurance, trustee’s liability in respect to loss 
occasioned by failure to insure, § 1191, p 849 
Interest, 

Deposits with trustee for payment, § 1191, p. 
841 

Receivership on default in, § 1209 
Security, § 1189 

Intervention by mortgagee, receivership proceed¬ 
ings, § 1477, p 1185 

Knowledge of insolvency, preference as created 
by, 8 1393, p. 1115, n. 43 
Lien, § 1190, pp 827-838 
Limitation on power, §§ 1105, 1107 
Limitations on amount of indebtedness, § 1172 
Loans, power to loan implied from power to 
mortgage, § 1145, p 719 

Majority bondholdeis, powei*s vested in by in¬ 
strument, § 1192, p. 860 

Managing agents, authorization by, § 1174, pp 
799-803 

Maturity, § 1195 

Assignment after, § 1194 

Merger, liability as affected by, § 1630, p 1395 
Misnomer of corporation, effect, § 172 
Misrepresentations, trustee’s liability, § 1191, p 
852 

Mortgagee, rights and liabilities, § 1191, pp 838- 
856 


Mortgages—Continued, 

Mortgagor nghts and duties, $ 1193 
No action clauses, validity, § 1192, p. 859 
Notice, record as constructive notice, § 1183 
Officers and agents, post 
Operation and effect, § 1187 
Part of property, power to mortgage, § 1110, p. 
683 • 

Partial invalidity, effect, § 1108, p. 679 
Payment, § 1195 
Pleading, foreclosure, § 1205 
Power to mortgage, §§ 1104-1111, pp. 673-686 
Pieferences, § 1393, p. 1113, n. 29 
Preservation of security, duty of trustee, § 1191, 
p. 843 

President, authority to execute, § 1062, p. 696 
Presumptions, 

Acceptance, § 1182 

Authority of officers executing, § 1062, p 593 
Consent of stockholders, § 1176, p 806 
Signature, § 1178 

Primary franchise, power to mortgage, § 1110, 
p 684 

Priorities, § 1190, pp 827-838; §§ 1535-1558 
Between moitgagecs, § 1357 
Judgment claims, § 1558 
Proceeds, 

Restrictions as to use, § 1193 
Trustee’s duty in respect to application, § 
1191, p 850 

Property included, intention of parties as govern¬ 
ing, § 118S, pp 820-826 

Property which may be mortgaged, § 1110, pp 
681-085 

Purchase money mortgages, 

Operating liens postponed to, § 1100, p 831 
Stockholders, consent to, § 1176, p 80<i; § 
1216 

Purchase of stock, power to give for purpose of, 
§ 1109 

Purposes, power to mortgage as limited by, § 
1108, pp. 677-681 
Quasi public oori)orations, post 
Ratification, § 1175 

Directors or officers, § 801 
Stockholdeis, § 1176, p 810 
Reacquired stock, § 213 

Sale by mortgagee, § 214 
Receiver, 

Avoidance, § 1516 

Conveyance of mortgaged property to mort¬ 
gagee m satisfaction ol imlobLcdness, § 
1195 

j Payments to trustee, § 1191, p. 1142 

i Record, 1177, 1183 

I Recordation, tiustee’s liability, § 1191, p. 849 

Redemption, § 1213 
! Registration, § 1183 

Reinvestments, sale of personal property, § 1191, 

p. 846 

Release, § 1195 

Rents and profits, trustee as entitled to, § 1191, 
p 844 

Replacement of property pledged, § 1191, p 845 
Resolution of directors, authorization by, § 1174, 

p. 802 

Restrictions on power, § 1107 
Restrictive provisions, remedies of bondholders, 
§ 1192, p. 860 
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Mortgages—Continued, 

Ilovoeation of trust, § 1195 

Sale, power to sell as included in power to 
mortgage, § 1110, p 085 

Sale of property, duty of trustee, § 1191, p 845 
Seal, 

Necessity, § 1180 

Prima facie evidence of validity, § 1200, p. 
882 

Secondary franchise, power to moitgage, § 1110, 
p 684 
Secretary, 

Acknowledgment, § 1179 
Authority to execute, § 1062, p 597 
Security, mortgagor’s duty to maintain, § 1193 
Signature, § 1178 

Special funds, payment out of, § 1196 
Statutory provisions, 

Authorizing, amendment of charter as lesult 
of, § 82 

Consent of stockholdeis required by, § 1176, 
p. 805 

Limitation on powers, § 1107 
Power to mortgage, §§ 1106, 1107 
Purposes limited by, § 1108, p 678 
Stock, § 213 

Sale by mortgagee, § 214 
Transfer on books as unnecessary, § 434, p. 
1043 

Stock subscriptions, right to mortgage unpaid 
subscriptions, § 287 
Stockholders, 

Consent, § 1107; § 1176, pp 804-811 
Estopped to deny validity, § 1186 
Piling of consent, § 1176, p. 809 
Form of assent, § 1176, p. 809 
Liability, § 662 

Lien of mortgage as superior to rights of, § 

1190, p. 836 
Payment, § 1195, n. 41 
Personal consent, § 1176, p. 806 
Purchase and enforcement of, § 483 
Ratification, § 1176, p. 810 

Right to mortgage corporate property, § 5, p 
371 

Securing indebtedness of, § 1108, p 678 
Withdrawal of consent, § 1176, p. 808 
Written assent as essential, § 1176, p 809 
Substitution of security, court as authorized to 
empower, § 1191, p. 846 

Successor trustee, appointment, § 1191, p. 840 
Terms, § 1185 

Treasurer, authority to execute, § 1062, p. 597 
Trustees, 

Accounting, § 1191, p 853 
Actions, 

Default, § 1191, p. 852 

Enforce payment of bonds, § 1191, p 853 

Poi-cclose, § 1202 

Advances to repair or prevent default, § 

1191, p 845 

Application of proceeds, duty, § 1191, p 860 
Change of security, liability, § 1191, p. 860 
Changing securities, § 1191, p. 845 
Compensation, § 1191, p, 854; § 1212 
Delegation of duties, § 1191, p. 839 
Discretion as to foreclosure, § 1202 
Enforcement of security, § 1191, p. 843 


Mortgages—Continued, 

Trustees—Continued, 

Exculpatory pr(»visions releasing from lia¬ 
bility, § 1101, p 848 
Poi*eclosure, § 1196 

Fraud and misrepresentation, § 1191, p S.52 
Gross negligence, liability, § 1191, p. 819 
Impartiality, § 1191, p 841 
Insurance, liability in respect to, § 1191, p 
849 

Issuance and certification of bonds, § 1191, p 
842 

Misfeasance, liability, § 1191, p. 847 
Negligence, liability, § 1191, p. 847 
Notice of default, § 1191, p. 852 
Personal liability, § 1191, p. 847 
Possession of property on default, § 1191, p, 
844 

Protection of security, § 1191, p 843 
Purchase of property on foreclosure by, g 
1191, p 840 

Recordation, § 1191, p. 849 
Representation of bondholders, § 1191, p. 841: 
§ 1192, p. 858 

Rights and liabilities, § 1191, pp. 838-856 
Sale of property, § 1191, p. 845 
Void conditions, validity as affected by, § 1185 
Withdrawal of security, court as authorized to 
empowei, § 1191. p 845 
Witnesses, attestation. § 1179 
Mortgagor, 

Capacity of corporation as subject to dispute by, 
§ 1112 

Corporation as, rights and duties, § 1193 
Mortmain, statutes of prohibiting acquisition of land 
without the king’s license as applicable, S 1089, p. 
638 
Motions, 

Dissolution proceedings, stay, § 1781 
Installments due on subscriptions, recovery on, § 
374 

Receivership, dissolution proceeding, § 1756 
Stockholders, actions between stockholders and 
corporation, § 529 

Stockholders’ liability, execution against stock¬ 
holder on judgment against corporation, f 
675, p 1413 
Voluntary dissolution, 

Notice, f 1687 
Vacation of order, § 1693 

Motive, 

Actions, corporate oflicers’ motive as not imput¬ 
able to corporation, § 1066, p. 602 
Dissolutions, violations of charter or statute, ^ 
1665, p 1438 

Forfeiture of charter, § 1C65, p 1438 
Inspection of hooks and records, stockholders, ^ 
503, p 1179 

Similar name, wrongful use, § 173, p. 577 
Stockholders, suing or defending on behalf oi 
. corporation, § 566, p 1288 
Torts, liability as affected by, § 1263 
Transfers of stock, lefusal to transfer on books 
because of, § 435, p. 1051 

Motor vehicles, criminal liability for violation of stat¬ 
ute by driver or opeiator, § 1360, n. 29 
Miiltifanoiisuess, 

Bill m equity, actions by stockholders against of¬ 
ficers or directors, g 831, p. 242 
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Multifariousness—Continued, 

Complaint, actions to cancel fraudulent or invalid 
issue of stock, § 252 

Pleading, actions between stockholders and cor¬ 
porations, § 629 

Multiplicity of suits, receivership, appointment of 
receiver to avoid, § 1458 
Municipal corporations, 

Capacity as stockholder or member, § 35, p 416 
Dissolution on failure of purpose, § 1667, n. 2 
Domicile or residence in, § 176, p. 583 
Estoppel to deny corporate existence, § 117 
Public corporations as including, § 18, p. 395 
Recognition of association as legal corporation 
by, effect of, § 92 

Statutory provisions amending charter, charter 
of corporations as affected by, § 82 
Municipal grant, powers as not subject to enlarge¬ 
ment by, § 938 

Muniment of title, certificate of stock as, § 258, p. 723 
Mutual benefit coi'porations, financial embarrassment 
as cause for dissolution, § 1667, n 2 
Mutual mistake, sale of stock resulting from rescis¬ 
sion on ground of, § 408, p 965 
Mutuality, 

Contracts, § 1118 

Subscription to bonds, § 1155, p. 738 
Subscriptions to stock, § 295 
Name, §§ 164-174, pp. 560-581 
Action brought in, § 1289 

Amendment of charter changing as not requiring 
unanimous consent, § 81, p. 479 
Amendment of name of proposed corporation, § 
61, m 79 

Application, articles or certificate as required to 
comply with requirements as to stating, § 55, 
p 434 

Assumed names, genercilly, ante 
Bondholders, protection of corporate name, § 1192, 
p 857 

Change, § 171, pp 568-573 

Actions as affected by, § 1291 
Actions for amount due on subscriptions in 
new name, § 380 

Directois* liability m respect to, § 841 
Pleadmg, 

Actions by or against corporation, § 1328, 

p 1022 

Amendment showing, § 1335, p. 1041 
Character of business as required to be indicated 
by, § 949, p 387 

Construction, statutory provisions, § 167, p. 563 
Contracts, necessity of contractmg in legal name, 
§ 1136 

Corporate existence as not determined by adop¬ 
tion, § 09 

Distinctive character, § 167, p. 563 
Essential element of existence, § 164 
Estoppel to deny corporate existence by use of 
corporate name, § 111, p. 514 
Exclusive appropriation, § 108 
Foreign corporations, ante 
Forfeiture, § 170 
Franchise, nature, § 169 
Incidental power, § 164 
Indictment against corporation, S 1367 
Individuals, adoption of name, § 167, p. 567 
Injunction, wrongful use of same or ^hnilar name, 
i 173, p. 574 


Name—Continued, 

Misnomer, effect, § 172 
Mode of acquiring, § 165 

Nature of coiporation and of purpose infei red 
from, § 75, p 460 

Personal name, exclusive right to use, § 173, p 579 
Pleading, 

Actions by or against corporation, § 1328, pp. 
1022-1025 

Amendment, | 1335, p. 1039 
Importing corporate existence, § 1327, p. 1010 
Power to have as incidental to corporate exist¬ 
ence, § 944 

Presumptions as to, actions by and against cor¬ 
poration, § 1338, p. 1050 
Property right in, § 168 
Selection, § 167, pp. 562-568 
Several names, use, § 166 
Similarity or identity, § 164; § 167, p. 564 
Trade-name, generally, post 
Unlawful assumption and use, § 174 
Wrongful use by others, § 173, pp. 574-580 
Natural persons, powers distinguished from powers 
of, § 935 
Nature, § 3 

Navigable waters, obstruction, criminal liability, § 
1364, p 1077 

Negative covenants, exchange of corporate stock, re¬ 
strictions on transfer, § 391, p. 922 
Negativing defenses, 

Complaint, stockholders suing or defending on 
behalf of coiporation, § 573, p. 1296 
Creditors* suits, effect of failure, § 1440, n. 67 
Negligence, 

Certificate, loss as evidence, § 266 
Directors, ante 

Exemplary damages, liability, § 1286, p. 966 
Foreign coriwrations, law governing liability, § 
1803, n. 38 

Forged certificates of stock, liability of corpora¬ 
tion as dependent on, § 254, p. 713 
Fraud in subscription for or purchase of stock as 
not resulting from, § 327, p. 861 
Liability in general, § 1283 
Lien on stock as affected by, § 454 
Officers and agents, 

Liability, § 764, p. 117 
Liability of corporation for, § 1283 
, Personal liability, § 846, p. 274 
Pleading, § 1334, p. 1034 
Right of action for by corporation, § 811. 
Promoters, 

Liability of corporation, § 123 
Personal liability, § 130 
Receivership, effect on liability, f 1499 
Stockholder’s right of action against coiporation, 
§ 520, n. 27 

Stolen certificates of stock, liability of corpora¬ 
tion as dependent on, § 254, p. 713 
Transfer of stock, estoppel resulting from, § 397 
Trustees under mortgage, liability, § 1191, p. 847 
Negotiability, 

Bonds, § 1148 

Certificates of stock, § 390 j 

Coupons, § 1170, p. 788 

Interim receipts representing bonds, { 1155, p. 
740 

Registered bonds, § 1148 
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Negotiability—Continued, 

Trust certificates issued for corporate stock, S 
390 

Negotiable instruments, 

Acceptance, officers and agents, § 1060, p. 683 
Accommodation paper, generally, ante 
Bond distinguished from bills and notes, § 1146 
By-laws, execution in accordance with, § 1226, p. 
010 

Capacity to acquire, § 1088, p. 628 

Charters, power to issue as conferred by, § 1224 

Checks, generally, ante 

Collateral agieements, validity, § 1226, p. 911 
Consideration, necessity, § 1226, p. 911 
Directors, execution, acceptance or indorsement, 

§ 1000, p. 585 

Discounting, 

Authority in respect to, § 1145, p 720 
Prohibition against, § 1238 
Estoppel, informality in execution, § 1226, p 910 
Execution, officers and agents, § 1060, p 583 
Fictitious increase of indebtedness resulting from 
issuance, validity as affected by, § 1225 
Form, § 1226, pp 909-912 

General manager, authority to execute, accept or 
indorse, § 1060, p 691 
Implied power to issue, § 1225 
Implied power to take, § 1237 
Indorsement, § 1227 , 

Managing agent, § 1060, p. 591 
Officeis and agents in general, § 772; § 1060, 
p 583 

President, § 1060, p 586 
Restrictions, § 1225 
Secretary, § 1060, p 689 
Vice president, § 1060, p 689 
Making and indorsement, §§ 1224-1229, pp 906-917 
Managing agent, authority to execute, accept or 
indorse, § 1000, p 591 
Officers and agents, post 
Payment for stock by note, § 242, p 680 
Personal loan to officer obtained by note of cor¬ 
poration, liability on, § 1005, p 476 
Pleading m action on, verification, § 1336, p. 1043 
Power to issue, § 1224 

President, execution, acceptance or mdorsements, 

§ 1060, p 686 

Presumptions, validity, § 1224 
Proceeds, application, § 1226, p. 910 
Prohil>itions, § 1225 
Requisites, $ 1226, pp 900-912 
Restrictions in lespect to issuance or indorsement, 
§ 1225 
Seal, 

Indorsement as requiring, § 1227 
Necessity, § 1226, p, 912 

Secretary, execution or indorsement, 8 1060, p. 589 
Statutory provisions, prohibitions m respect to, § 
1225 

Stock, payment for stock by note, § 242, p. 679 
Rescission of contract for nonpayment, § 408, 
p 065 

Rescission on ground of fraud by, 8 326, p 
838, n. 65 
Stockholders, 

Corporation’s right of action against on, § 
521 

Liability on, 8 ^80 

Right to purchase and enforce, 8 483 


Negotiable instruments—Continued, 

Subscriptions, generally, post 
Trade-name, execution in, 8 1226, p 910, n 44 
Transfer, 8 1227 

Treasurer, execution, acceptance or indorsement, 
§ 1060, p. 589 
Ultra vires, 8 1229 

Vice president, execution, acceptance or indorse¬ 
ment, 8 1060, p. 589 

Worthless note, payment of stock by giving of, 8 
242, p 679 
Net earnings. 

Contract for payment of percentage to manager, 
construction, 8 804, p 197, n. 98, 99 
Prefeired stock, 

Dividends payable out of, 8 229, p. 659 
Lien on, 8 224 

Net mcome, bonds, interest or coupons payable out of, 
8 1170, p. 787 
Net profits. 

Contract for payment of manager or officer of 
share of, construction, § 804, p. 197 
Determination of and declaring dividends, 8 ^62, 
pp. 1100-1103 

Dividends declaied and paid out of, 8 460 
Net revenue, sinking fund, statutory provision for 
payment of percentage into, § 1169, p. 784 
New certificate, transfer of stock. 

As requiring issuance, 8 396, p 936 
Liability of corporation for issuance without sur¬ 
render of old, 8 396, p 938 
New chaiter, substitution, § 82 

New stock book, authority of directors to adopt, 8 
' 437 

New trial, intervention by stockholder in action 
against corporation after grant of motion, § 560 
News association, by-laws prohibiting members from 
receiving or publishing dispatches from other as¬ 
sociations, validity, § 494 
J Newspapers, 

Foreign corporations, doing business within state 
for jurisdictional puiposes, 8 1920, p. 162 
Lumber manufacturing corporations, publication 
as within implied powers, 8 ^3, p. 386, n. 
12 

Publication of notice, calls or assessments, 8 369 
Nil debit, plea, actions to enforce stockholders* lia¬ 
bility, 8 389 
No par value stock. 

Consideration for issuance, 8 244 
Stockholders’ liability, 8 594 
Voting power, 8 245, p. 691 
Nominal damages, 

Bonds, recovery on refusal to deliver under con¬ 
tract of purchase, 8 1158 

Certificates of stock, delay in issuing, 8 265, p. 
736 

Sales of stock, breach of contract of, 8 413 
Transfer of stock, refusal to register on books, § 
438, p. 1065 

Nominal mcorporators, contracts, liability, § 132, p. 
: 634, n. 63 

Nominal owner, seller of stock remaining on books 
I - as, liability for benefits, etc, 8 410, p. 978 
iNommal stockholders, dissoluAon, parties to pioceed- 
ing, 8 1710 

'Nomination, directors, 8 720, p. 45 . 

Nonassessable stock, 
f Defined, 8 215 
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Nonassessable stock—Continued, 

Fraudulent lepresentation as to as ground for 
rescission of subsciiption for or purchase of 
stock, § 327, p 856, n 37 

Nondellveiy, stock sold on contract, damages recov¬ 
erable by buyer, § 414 

Nondisclosure, subscription for or purchase of stock. 

rescission on giound of, § 327, p. 851 
Non est factum, plea of, 

Actions by or against corporation, § 1325 
Actions to enfoice stockholdeis’ liability, § 689 
Nonexistence, evidence, § 76, p. 467 
Nonfeasance, 

Criminal liability § 1359 
Directors, ante 

Nuisance resulting from, criminal liability, § 1364, 
p. 1077 

Nonjoindei of parties, stockholders suing or defending 
»on behalf of coiporation, plea of, 8 576 
Nonmailable matter, ciimmal liability foi violation 
of statute respecting, § 1360, n, 26 
Nonnegotiable bonds, title of puz chaser, § 1162, p. 753 
Nonnegotiable coupons, title of transferee, 8 1170, p. 
790 

Noupai stock, defined, § 216 

Nonpayment subscriptions, forfeiture or sale of share, 
§§ 365-372, pp. 896-901 

Nonperformance, sales of stock, rescission of contracf 
, on ground of, 8 408, p. 965 
Nonprofit corporations. 

Dissolution, distribution of assets, 8 1767 
Dues and fines, stockholders* liability, 8 488 
Expulsion of members, 8 481, p 1154 
Incidental business, power to engage in, § 949, p. 
385, n. 8 

Loans, § 1145, p 720 

Torts of members, liability, § 1260, n 75 
Voluntary dissolution, application of statutory 
provisions, 8 1684 

Withdrawal of members, effect, § 480, n. 84 
Nonresident stockholders, liability. 

Conclusiveness of judgment against corporation 
fixing liability, § 674, p 1411 
Contribution, § 709 

Enforcement against, § 619, pp. 1344r*1348 
Equitable proceedings to determine, § 619, p. 1345 
Remedies, § 619, p. 1345 

Nonresident trustees, jurisdiction of proceedings 
against, 8 1898 
Nonresidents, 

Assumed name, doing business under, § 174 
Attachment, § 1349 

Capacity as mcoiiwrator or member, § 35, p 412 
Foreign corporations, ante 
Stockholders* liability, post 
Subscriptions, capacity to enter into contract, 8 
286 

Venue of actions against corporation by, g 1296 
Voting at stockholders* meeting, § 648, p. 1247 
Nonsuit, 

Dismissal and nonsuit, ante 
Sales of stock, actions arising out of, § 411, |). 
996 

Nontradmg corporations, borrowing money, power of 
general manager, § 1059, p. 582 
Nonuser, 

By-laws, waiver by, 8 1S2, n. 42 


Nonuser—Continued, 

Franchises, dissolution, § 1656 

Partial nonuser as ground, 8 1661 
Nonvoting stockholders, protection, § 496, p. 1173, n. 
83 

Notes. Negotiable instruments, generally, ante 
Notice, 

Actions by or against corporation, 8 1305 
Adjounied meetings, directors, § 747, p 89 
Amendment of charter, § 83, n. 72 
Appeal, foieign corporations, actions against, 8 
1958 

Articles, certificate oi charter, publication of, 8 
58 

Assignment, stock subscriptions, 8 287 
Authority of officer or agent representing coipo- 
lation, person dealing with as lequired to 
have, 8 907, pp. 459-462 
Bonds, bona fide^holders, § 1162, p 764 
Calls or assessments, ante 
Change of name, § 171, p 569, n. 92 
Claims, receivership proceedings, 8 1541 
Conditional subsciiptions, performance of con¬ 
tract, 8 320 

Consolidation, stockholders’ meeting, 8 1618 
Constitution and by-laws, persons dealing with 
corporation as charged with, 8 180 
Defense, corporate existence raised by, 8 1327, p. 

1019 

Directors, 

Corporation as chargeable with notice to, 8 
1079 

Election, 8 717 

Diiectors* meetings, 8 747, pp 88-91 
Dishonor, officers and agents, authority in re¬ 
spect to, § 1060, p. 684 
Dissolution, 

Effect on, 8 1737 

Minority stockholders’ petition, § 1713 
Elections, 

Director, § 717 
Officer, § 721 

Proceedings to determine validity, 8 725, p. 
57 

Employees, corporation as not chargeable with, 8 
1079 

Foreign corporations, ante 
Forfeiture of stock, nonpayment, 8 370 
Fraudulent conveyances, liability of transfe-ee af 
dependent on, § 1381 
Injunction, 

Aid of dissolution pioceedings, g 1781 
' Stockholders’ action against oflicers oi di 

rectors, § 833, p. 254 
Stockholders’ meetings, § 558 
Insolvency, liability on transfer of property as 
dependent on, 8 1381 
Lien on stock, third persons, § 450 
Mailing, call or assessment, § 359, n. 18 
Meeting of stockholders, reduction of stock, 8 
269, p. 747 

Minority stockholders, petition for dissolution, 8 
1713 

Mortgages, record as constructive notice, § 1183 
Motion, stockholders’ liability, execution against 
stockholder on judgment against corporation, 
8 675, p 1414 
Officers and agents, 

Authority, jury questions, g 1034, p. 626 
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Notice—Continued, 

OflBcers and agents—Continued, 

Corporation as chargeable with notice to, §§ 
1078-1087, pp 613-626 
Adverse interest as affecting, §§ 1084- 

1086, pp 621-626 

Character of notice, § 1081 
Fiaud against third persons, § 1087 
One of several officers or agents, § 1080 
Dishonor, authority, § 1060, p. 684 
Election, § 721 
Imputation, g 762 

Pioceedings to determine validity of election, 

§ 725, p. 57 

Ratification of unauthorized acts or con¬ 
tracts, § 1015 

Removal, effective date, § 738, p. 76 
Resignation, § 736 

Statutoi-y liability, condition precedent to ac¬ 
tion to enforce, § 913 

Options, repurchase or resale of stock, § 405, p. 
956 

Pledge of stock, 

Requirements, § 420 

Sale of stock as requiring, § 431, p. 1032 
Sale or other disposition of stock without 
notice, § 429 

Preferences, § 1393, p 1114 
President, corporation as chaigeable with notice 
to, § 1079 

Promoters, corporation as bound by, § 126 
Proxies, notice to stockholders, § 550, p 1254 
Ratification, unauthonzed acts or contracts of of¬ 
ficers or agents, § 1015 
Rec*eivers, post 

Records, stockholders as charged with, g 191, p. 
613 

Removal of officer, effective fiom date of, g 738, 
p. 76 

Rescission of contract, 

Sale of stock, § 408, p. 966 
Subscription contracts, g 332 
Subscription to stock on ground of fraud, g 
326, p, 840 

Resignation of officers, effective on, g 736 
Resolutions as chargeable with, g 181 
Sale of pi()i>erty, minority stockholders as entitled 
to, § 515, p 1196, n, 4 
Seci-et profits, promoters, g 164 
Secietary, corporation as chargeable with notice 
to, § 1079 
Special meetings, 

Dirot*tors, § 747, p. 91 
Stockholders, § 544, p. 1228 
Statutory liability, directors or officers, condi¬ 
tions precedent to actions to enfoice, g 913 
Stock and stockholders, post 
Stockholders* liability, i)OSt 
Stockholders’ meetings, post 
Stockholders, presumptions as to, g 487 
Vice president, corporation as chargeable with 
notice to, g 1079 
Voluntary dissolution, post 
Withdrawal, subscription to stock, g 320 
Novation, consideration as result of, contiacts impos¬ 
ing stockholders* liability, g 699, n. 36 
Nudum pactum, paid-up stock, agreement to issue to 
amount paid on subscription contract, g 236 


Nuisance, 

Abatement, judgment for in criminal prosecutions, 
g 1371 

Corporations as persons within statutes relating 
to, g 8, p 387 

Onimnal liability, § 1364, p. 1077 
Foreign corporations, abatement, § 1929 
Liability, g 1284 

Officer maintainmg, personal responsibility, g 931, 
p. 364, n. 16 
Promoters, 

Injunction, g 131 
Personal liability, g 130 
Nul tiel corporation, 

Dissolution, plea of in actions by or against cor¬ 
poration after dissolution, g 1778 
Foreign corporation, plea of in actions by, g 1908, 
n. 1 

Proof required, g 1911 
Issues presented by plea of, § 1337, p. 1047 
Plea of, g 1327, p 1015 
Numbers, 

Bonds, 

Purchaser as required to make assumption of 
fact on basis of, g 1162, p 756 
Significance, g 1151 

Shares, subsa-iptions, fixing as essential to va¬ 
lidity of, g 299 

Votes to which stockholder entitled at stockhold¬ 
ers* meeting, g 549 
Oath and affirmation, 

Directors, g 729 

Inspectors, election of directors, g 720, p. 44 
Power to take, g 955 

Statement of coipoiate affairs furnished to stock¬ 
holder, g 511 

Objections, reorganization plan, g 1685, p. 1341 
Obligation of contracts. Impairment of obligation, 
generally, ante 

Oculist, i)ower of corporation to engage in practice 
as, g 956, p. 401 

Offenses. Ciimes and offenses, generally, ante 
Offer and acceptance, sales of stock, necessity, g 400, 
p 940 

Offer to perform, sale of stock, condition precedent 
to action for breach of contract, g 411, p 984 
Office, principal office, post 

Office fixtures, foreign corporations, doing business 
within state as result of installation, g 1829 
Officers and agents, gg 715-932, pp. 32-368 
Abolition of office, g 735 
Absence, compensation as affected by, g 807 
Acceptance of office, necessity, g 727 
Accommodation paper. 

Authority to bind corporation by execution, g 
1061 

Power to make or indorse, § 1228 
Accounting, g 769 

Demand for as condition precedent, g 861 
Duty to make, g 768, p. 126, n. 18 
Equitable jurisdiction, g 812 
Receivership in suit foi, g 1465, n. 23 
Sales of property, g 774 
Stockholders* action against, § 833, p. 251 
Actions, 

Against stockholders by, judgment or decree, 
g 833, p. 249 

Between officeis themselves, g 834 
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Officers and agents—Continued, 

Actions—Continued, 

Compensation, § 810, pp. 207-214 
Corporations against officeis, §§ 811-^19, pp. 
214-223 

Conditions precedent, § 813 
Ilefenses, § 814 

Evidence, § 818, pp. 219-222 

Findings, § 819 

Form of action, § 811 

Issues, proof and variance, § 817 

Judgment or decree, § 819 

Juiisdiction, § 812 

July questions, § 819 

Parties, § 816 

Pleading, § 817 

Presumptions and burden of proof, S 818, 
p. 219 

Process, § 816 
Right of action, § 811 
Time to sue, § 816 
Tiial, § 819 

Determination of validity of Section, § 725, 
pp 54r-60 

Enforcement of liability, §§ 858-875, pp. 294- 
303 

Conditions precedent, § 861 
Defenses, § 863 
Evidence, § 869 
Execution on judgment, § 873 
Findings, § 871 
Foim of action, § 860 
Issues, proof and variance,* § 868 
Judgment, § 872 
Jurisdiction, § 864 
Limitations, § 862 
Nature of action, § 860 
Parties, § 866 
Pleading, § 868 
Right of action, § 859 
Statutory liability, §§ 911-927, pp. 845- 
362 

Time to sue, § 862 
Trial, § 871 
Venue, § 864 

Estoppel by contracting with corporation as 
such, § 109, p. 506 
Name of officer, § 1290 
Power to bring, § 1066, pp. 602-606 
Stockholders against officers, §§ 820-^3, pp. 
223-257 

Accounting, § 833, p. 251 
Amount of recovery, § 833, p. 264 
Attorney’s fees, $ 833, p 257 
Conditions precedent, §§ 826-828, pp. 231- 
234 

Consent of court as condition precedent, 
§ 828 

Corporate wrongs, § 821, pp. 223-228 
Damages, $ 833, p. 254 
Demand upon and refusal of corporation 
to sue as condition precedent, § 827 
Derivative character, § 821, p. 224 
Costs, § 833, p 257 
Damages recoverable, § 833, p. 255 
Evidence, § 832, pp. 244r-248 
Findings, § 833, p. 248 
Form of action, § 825 


Officers and agents—Continued, 

Actions—Continued, 

Stockholders against officers—Continued, 
Injunction, § 833, p. 251 
Issues, proof and variance, § 831, p 243 
Jury questions, § 833, p 248 
Laches, § 829, pp 234-237 
Limitations in respect to time, $ 829, p. 

236 

Paities, § 830 

Personal wrongs, § 822 

Plea or answer, § 831, p 242 

Pleading, § 831, pp. 239-243 

Piocess, § 830 

Receivership, § 833, p. 251 

Recovery or relief, § 833, p 249 

Representative actions, § 821, p. 224 

Status as stockholders, § 824 

Trial, § 833, p. 248 

Ultra vires acts, § 823 

Admissions, binding effect on corporation, §§ 1068, 
1071 

Res gestae, § 1069 

Advances, duties and liabilities, § 799, pp. 181- 
185 

Advantages over minor officers, exercise of ot- 
flee to procure, § 786, p. 163, n. 22 
' Adverse title or Interest, acquisition, § 784 

Affidavit of consideration, chattel mortgage, au¬ 
thority to make, § 1062, p. 594 
Affidavit of defense, actions against by corpora¬ 
tion, § 817 

Agency of officers for each other, § 757 
Agency representing corporation, application of 
principles, §§ 903-998, pp. 455-462 
Agreements, election in accordance with, § 721 
Apparent authority. 

Binding effect of acts in, $ 996 
Borrowing money, § 1059, p. 679 
Sale of property pursuant to, § 1066, p. 569 
Appearance by, actions by or against corporation, 
§ 1323 

Application of payments received to one or more 
of several accounts, authority, § 1057, p 576 
Approval of contract executed by, § 1043, p 638 
Arbitration, 

Authonty to submit to, § 1066 
Disputes with corporation, § 811 
Assault and battery, joint liability, § 1273 
A>ssets 

Authority to dispose of, §§ 1038-1041, pp. 531- 
537 

Duties and liabilities, § 768, pp. 128-131 
Assigned debts, liability on, § 886 
Assignment for benefit of creditors, 

Actions agamst by assignee, § 1419 
Authority, §§ 1401-1405 
Selection as assignee, § 1415 
Assignments, choses m action, § 1089 
Attachment, 

Affidavit made by, § 1351 
Enforcement of liability by, 8 860 
Attorneys, 

Employment, § 768, p. 130. § 1061 

Without formal vote or resolution, § 
1008 

Personal liability for compensation of, § 839 
Attorney’s fees, stockholders’ actions against, S 
833, p. 257 
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Officers and agents—Continued, 

Authority and functions, §§ 741-760, pp. 80-103 
Books and records as admissible to prove, 
§ 1031 

Burden of proof. § 1027, pp. 510-513 
Control of property or funds, § 1036 
Customary duties or acts, presumptions aris¬ 
ing fiom, § 1025 

Customs and usages, admissibility to prove, 
§ 1030 

Declaiations as admissible to piove, §§ 1028, 
1029 

Depositions as admissible to prove, § 1031, 
n 93 

Evidence, §§ 1024^1033, pp 508-524 

Admissibility, §§ 1028-1032, pp 513-518 
Declarations as admissible to prove, § 
1028 

Weight and sufficiency, § 1033, pp. 518- 
524 

Formal vote or resolution, § 1008 
Jury questions, § 1034, pp. 525-528 
Knowledge or notice of, Jury question, § 1034, 
p 526 

LfOtters as admissibility to prove, § 1031 
Limitations on, burden of showing, § 1027, p. 
512 

Mannei of confernng, §§ 1007,1008 
Manner of executing, §§ 1073, 1074 
Parol evidence as admissible to prove, § 1031 
Pleading, § 1334, pp. 1033-1038 
Presumptions, §§ 1024-1026, pp. 507-510 
Recoid evidence as admissible to prove, § 1031 
Similar agents, adrnissibmty of evidence as to, 
§ 1030 

Stock transactions, § 1052, pp 560-563 
Telegrams as admissible to prove, § 1031 
Beginning of term, § 733 

Beneficial contracts with corporation, validity, 
§ 781, p. 153 

Beneficial ownership of stock, necessity, § 726, p. 
62 

Bill of particulars, actions against by stockhold¬ 
ers, § 831, p. 242 

Bills of exchange, authority to give note as au¬ 
thorizing drawing of, § 1060, p 585 
Blue Sky Law, criminal responsibility for viola¬ 
tion, 8 931, p. 364, n. 21 
Bonded indebtedness, liability, § 890 
Bondholders, 

Personal liability for fraud, § 850, p. 286 
Rights of, § 800 
Bonds, § 731 

Authority to issue or execute, § 1062, pp. 
592-598 

Bonus stock issued to, § 245, p 686 
Bonus to employees, authority to provide, § 1047, 
n. 67 

Books and records. 

Admissibility to prove authonty, § 1031 
Duties and liabilities, §§ 779, 780 
Borrowing money, § 799, p. 184; § 1059, pp. 579- 
583 

Borrowing money from corporation, § 771 
Breach of contract, liability, § 888 
Breach of duty, criminal responsibility, § 931, p. 
364 

Breach of trust. 

Avoidance of transactions involving, § 763 
20O.J.S—90 


Officers and agents—Continued, 

Breach of trust—Continued, 

Liability, § 764, p. 117 
Ratification, § 763 

Third person as chargeable with knowledge 
of, § 1005, p. 473 
Bribes, accounting, § 788 
Burden of proof. 

Actions against by corporation, § 818, p. 219 
Actions to enforce liability, § 869 
Agency, § 1027, p 611 
Authority, § 1027, pp 510-513 
Statutory liability, actions to enforce, § 922, 
p 358 

Stockholders’ action against, 8 832, p. 244 
By-laws, 

Adoption by, § 186 
Binding effect on, 8 181 
Compensation fixed by, § 804, p. 193 
Evidence to prove authority, § 1031 
Knowledge, 8 180 
Prescribing, § 189, p 602 
Cancellation of debt of corporation, § 802 
Cause, removal, 8 738, p. 73 
Certificate of election, 8 730 
Certificate of stock, issuance to officer signing, § 
262 

Certificates of deposit, statutory liability, 8 892 

Change of venue, affidavit, § 1301 

Charter, 

Authority exercised in accordance with, § 
1073 

Compensation fixed by, § 804, p. 194 
Liability in respect to forfeiture, 8 841 
Liability under, § 879 

Chattel mortgages, affidavit of consideration by, 
§ 1062, p. 694 
Checks, ante 

Choses m action, assignment of, 8 1039 
Claims, 

Purchase of against corporation, 8 800 
Right to prove against assets, 8 1536 
Collateral security, authority to make assign¬ 
ment, 8 1069, p. 679 
Collection, 

Assets, dissolution proceeding, § 1760 
Authority, 8 1057, pp. 575-678 
Commencement of term, 8 733 
Commissions on sale of land, validity of agree¬ 
ment, 8 787 

Compensation, 88 803-810, pp 190-214 
Absence as affecting right, 8 807 
Acceptance, 8 809 
Actions, § 810, pp. 207-214 
Amount, 8 806, pp. 203-206 
By-laws prescribing, 8 189, p. 602 
Contracts respecting, 8 804, pp. 192-199 
Amount governed by, § 806, p 204 
Discharge as affecting right, § 806, p. 206 
Duration, § 806, pp 203-206 
Evidence in actions, 8 810, p. 209 
Fixing or receiving, 8 865 
Fixing or voting own compensation, § 805, 
pp. 109—262 

Increased value of stock given as, 8 806, p. 
206 

Instructions in actions for, 8 810, p 213 
Jury questions in actions for, § 810, p. 212 
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Officers and agents—Continued, 

Compensation—Continued, 

Limitation of action to recover for, § 810, p. 
208 

Past services, § 804, p 198 
Payment, § 809 

Peisonal liability of stockholders, § 804, p. 
195 

Pleading in action for, § 810, p. 208 
Predecessor’s salary as governing amount, § 
806, p 205 

Presumption as to serving without, | 803 
Receipt, § 809 

Resignation as affecting right, § 806, p. 206, 
u. 3 

Settlement, § 800 
Stockholders’ liability, § 656 
Stockholders’ right of action for payment of 
unwarranted compensation, § 821, p. 226 
Suspension of business as* affecting, § 808 
Termination of business as affecting, § 808 
Time to sue for, § 810, p 208 
Trial of action for, § 810, p. 208 
Verdict and findings in action for, § 810, p. 
212 

Waiver, § 808 

Wrongful discharge as affecting right to, § 

806, p 206 

Competitive business, ante 
Compromise or settlement, 

Authority, § 1057, p 576 
Binding effect on corporation, § 1064, p 699 
Claims against corporation, § 802 
Jury question respecting authority, § 1034, 
p. 526, n 27 
Powers, § 1064, p. 590 
Stockholdeis’ action against, § 833, p 251 
Composite knowledge, corporation as chargeable 
with, § 1081 
Conditions precedent, 

Actions against by corporation, § 813 
Actions against by stockholders, §§ 826-828, 
pp 231-234 

Actions between officers, § 834 
Actions to enforce liability, §§ 861, 913 
Consolidated corporations, parties to actions by 
or against, § 1633 
Conspiracy, 

CoiTporation’s liability, § 1274 
Criminal liability, § 1364, p. 1076 
Evidence, § 832, p 247 
Pleading, | 1334, p 1036 
Contracts, 

Authority to execute, § 1043, pp. 537-545 
Avoidance or ratification, § 783, pp 156-159 
Bankruptcy as affecting, § 781, p 155 
Compensation, § 804, pp. 192-199 
Disposition of stock, § 204 
Enforcement by corporation in own name, § 
1075 

Execution on behalf of corporation, § 781, 
p. 150 

Formal execution, § 1074 
Interest in and piofits fiom, § 787 
Personal liability on, § 840, p. 265 
Recovery of money paid on, § 1077 
Rights acquired by coiporation, §§ 1076-1077 
Signature, § 1138, pp. 707-710 


Officeis and agents—Continued, 

Contracts—Continued, 

Unconscionable payments under, recovery 
back, § 1077 

Validity of contract with corporation, § 781, 
pp 151, 155 

Conversion, personal liability, § 849, pp. 276-281 
Conveyances. Deeds and conveyances, ante 
Corporate existence as shown by choosing, § 76, 
p 467 
Costs, 

Proceedings to determine validity of elec¬ 
tions, § 725, p 59 

Statutory liability, actions to enforce, § 927 
Stockholders* actions against, § 833, p 256 
Course of dealing. 

Admissibility of evidence as to in order to 
prove authority, § 1030 
Authority to perform particular acts in ac¬ 
cordance with, § 1007 
Credit, pledge, § 1058 
Creditors, 

Bona fides of claim, § 798 
Liability to, §§ 837-930, pp 261-363 

Amendment of statutory provisions, § 

878 

Charter provisions, § 879 
Consti^uction of statutory provisions, § 

879 

Contracts of coiporation, § 839 

Coiporate debts, § 839 

Debts of corporation, § 839 

Enforcement in foreign state, § 880 

Excessive debts, § 844 

Fixing or receiving compensation, § 855 

Fraud, § 850, pp 281-289 

Individual promise, § 840, pp. 264-267 

Nature, § 882 

Nonfeasance, § 846 

Particular statutes, § 893 

Personal profit or advantage, § 857 

Relationship, § 837 

Repeal of statutory provisions, § 878 
Sale or purchase of property, § 854 
Statutoiy provisions, §§ 876-927, pp 303- 
362 

Torts, § 845 

• Ultra viies acts and debts, § 843 

Unlawful payment of dividends, § 899, 
pp 333—338 

Validity of statutory provisions, § 877 
Questioning authority of officer or agent, § 
1009 

Rights as, §§ 798-^02, pp 181-189 
Criminal responsibility, §§ 931, 932, pp 363-368 
Acts committed, § 1362 
Foreign corporations, § 1960 
Nature and elements of offense, § 931, pp. 
363-368 

Prosecution and punishment, § 932 
Cumulative penalties, liability for, 8 836 
Customary duties or acts, presumption of au- 
thonty arising fi-om, § 1025 
Customs and usages, admissibility of evidence 
as to authority, § 1030 
Damages, 

Breach of employment contract, § 810, p. 214 
Refusal to register stock transfer, § 438, p. 
1066 
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Officers and agents—Continued, 

Damages—Contimied, 

Stockholders* action against, § 833, p 254 
Dealings in respect to stock and stockholders, §§ 
793-797, pp 171-180 

Dealings with corpoiation, §§ 781-783, pp. 150- 
159 
Debts, 

CTontributions, 

Codirectors or officers, § 928 
Stockholders, § 929 

Due to directors or officers, liability, § 884 
Prior to organization, liability, § 894 
Decimations, 

Admissibility to prove authority, § 1029 
Binding effect on corporation, §§ 1069-1072 
Dedication of property, authority in respect to, 
§ 1041 

Deeds and conveyances^ ante 
De facto corporations, § 95 
Liabilities, § 97 

De facto officers and agents, ante 

Defective incorporation, personal liability, § 841 

Defenses, 

Actions against by corporation, § 814 
Actions to enforce liability, § 863 
Deficiency, 

Dissolution, § 1666 

Re<*elvership in dissolution proceeding, § 
1750, p 1529 

Delegation of power, § 759 

Demand, statutory liability, condition precedent 
to action to enforce, § 913 
Deposits, authority to make, § 1036, n 62 
Directions against by stockholders, costs and 
expenses, § 833, p. 256 

Directors, authority derived from, § 1001, p. 466 
Discretion, settlement in respect to compensation 
of agent, § 809 
Difflnissal and nonsuit, ante 
Disposition of property and assets, authority in 
respect to, §§ 1038-1041, pp. 531-537 
Disqualification, § 737 

Dissensions among, receivership on ground of, § 
1467 

Dissolution, ante 

Distribution of assets, liability for wrongful dis¬ 
tribution, § 770 
Diversion of assets, § 770 

Stockholders* right of action for, § 821, p. 
226 

Third person as chargeable with knowledge, 
§ 1006, p. 474 

Diversiou of funds, holding office m different cor¬ 
poration as affecting liability, § 791 
Divhlends, ante 

Domicile or residence of as determining that of 
corporation, § 176, p 584 
Duration of compensation, § 800, pp. 203-206 
Duress, sale of stock to another stockholder, § 
703, p. 172 

Election or appointment, 8§ 716-725, pp, 32-60 
Actions to determine validity, $ '^25, pp. 
54-60 

Agents, 8 722 

Costs in proceeding to determine validity, § 
725, p. 59 

Essential to organization, § 63 
Estoppel to deny appointment, 8 724 


Officers and agents—Continued, 

Election or appointment—Continued, 

Evidence in proceeding to determine validity, 
§ 725, p. 59 

Implied power of corporation, § 715 
Inherent power of corporation, § 715 
Jurisdiction of proceedings to determine va¬ 
lidity, 8 725, p. 57 
Ministerial officers, § 721 
Pleadings In action to determine validity, § 
725, p 58 

Pioceeding to deteimine validity, 8 725, pp. 
64-60 

Venue of proceedings to determine validity* 
§ 726, p 57 

Eligibility, 8 726, pp. 60-64 

Emergency, medical or surgical attendance for 
injured employees, 8 1050, p. 556 
Emplosnment contracts, ante 
Engaging in competing business, 8 785 
Entjxe property, disposition of, § 1040 
Estoppel, ante 

Everyday affairs, attendance to, 8 1000, n. 60 
Evidence, 

Actions against by corporation, 8 818, pp. 
219-222 

Actions for compensation, 8 810, p. 209 
Actions to enforce liability, f 869 
Authouty, §8 1024-1033, pp. 507-524 

Admissibility, §8 1028-1032, pp. 513-518 
Weight and sufficiency, 8 1083, pp 518- 
524 

Criminal prosecutions against, § 932 
Proceedings to determine validity of elec¬ 
tion, 8 725, p 59 

Statutory liability, actions to enforce, § 022, 
pp 358-361 

Stockholders* action against, 8 832, pp. 244- 
248 

Exceeding authority, estoppel, 8 1012 
Excessive compensation, recovery, 8 806, p. 203 
Excessive debts, liability, 8 844 
Creating, 8 897 

Executions against, corporate pre^rty as not 
subject to, 8 1342 
Executive committee, ante 

Exemplary damages, liability of corporation loi 
acts, § 1286, pp. 964-967 

Exorbitant withdrawals for services, classifica¬ 
tion as dividends, § 806, p. 204 
Extensions of time for payment, authority, 8 1057, 
p. 576 

External dealings, representation of corporation 
in, 8 099 

Extra compensation, resolution of stockholdei s 
fixing, § 805, p. 202 

Extraordinary services, compensation as recover¬ 
able for, 8 803 

Failure to tile reports, liability, 8 895, pp 312- 
325 

False reports. 

Criminal liability, § 931, p. 365 
Estoppel in respect to statutory liability, 8 
916 

Sepai-ate causes of action, 8 912 
Statutory liability foi making, { 806, pp. 
326-328 

False representations, liability to creditors, 8 
850, p. 282 
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Officers and agents—Continued, 

Fictitiously paid-up stock issued to, § 245, p. 694 
Fiduciary nature of relationship, § 761, p- 107 
Findings, 

Actions against by corporation, § 819 
Actions to enforce liability, § 871 
Stockholders’ action against, § 833, p. 248 
Fixing or voting own compensation, § 805, pp 
199-202 

Foreclosure, parties to action, § 1203 
Foreign corporations, ante 
Forfeiture of chaiter for acts, § 1663 
Liability for debts after, § 910 
Fraud, 

Corporation’s liability, § 1278 
Defense of in actions between officers, § 834 
Execution of contract, § 1043, p. 538 
Issuance of stock, § 207 
Liability to creditors, § 850, pp. 281-289 
Notice of as chargeable to corporation, § 
1087 

Recovery against on rescission of sale of 
stock for, § 326, p 836 
Sale of stock, liability, § 328, p 868 
Temporary receivership, § 1466 
Fraudulent conveyances to, consideration as af¬ 
fecting, § 1379, p. 1093 

Fraudulent misrepresentations, criminal liability, 
§ 932, p. 366 

Fraudulent or illegally issued stock. 

Liability for damages, § 255 
Liability of coiporation, § 254, p. 712 
Funds, 

Accounting, § 769 

Duties and liabilities, §§ 768-778, pp. 123-149 
Garnishment, 

Service of process on local agent, § 1355 
Writ as not addressed to, § 1365 
Gifts of assets or property, authority to make, § 
1041 

Gifts to, accounting, § 788 
Good faith. 

Compromise of claim, S 862, 

Creditor of corporation in, § 798 
Engaging in competing business, § 785 
Loans or advances to corporation, § 799, p. 
182 

Management of affairs, § 764, p 117 
Preferences, § 1391, p. 1109 
Purchase of claims against corporation, i 
800 

Purchase of corporate property, judicial sales, 
§ 775, p. 142 

Requirements as to, § 761, p 107 
Sale of stock to corporation, § 796 
Sales of property, § 774 
Sales of property to corporation, § 776 
Sufficiency of evidence as to in stockholders’ 
action, § 832, p. 247 
Gratuities, accounting, § 788 
Guaranteed dividends, liability, § 891 
Guaranty, ante 

Hiring, authority to enter into contracts, | 1(^, 
pp 563-666 

Holding office in different corporations. 
Detrimental acts, § 792 
Misappropriation or diversion of funds, S 
791 


Officers and agents—Continued, 

Holding office in different corporations—Con¬ 
tinued, 

Validity of contracts between corporations as 
affected by, §§ 789-792, pp. 166-171 
Holding ovei, § 734 

Hospital services, authority to provide for m- 
jured employees, § 1050, p 666 
Implied authority, § 1007 

Arbitration, submission to, § 1065 
Borrowing money, § 1059, p. 579 
Confession of judgment, § 1067 
Mortgages, § 1062, p. 593 
Negotiable instiuments, § 1060, p 683 
Pledges, § 1062, p. 593 
Use of corporate seal, § 1037 
Implied ratification, acts or contracts in behalf 
of coiporation, § 1018 
Imputation of knowledge to officers, § 762 
Increase of salary. 

Authority to fix, § 805, p. 199 
Retroactive operation, § 804, p. 198 
Indemnity, power to enter mto contract, § 1063 
Indictment or information, criminal prosecutions 
against, § 932 
Individual debts, 

Diveision of assets for payment or security, 
§ 773 

Paid by check against corporate funds, payee 
as chargeable with notice, § 1005, p. 475 
Individual profits or benefits from corporate busi¬ 
ness, §§ 786-788, pp. 161-166 
Individual promise, liability to creditors on, J 
840, pp. 264r-267 
Indorsements, 

Corporation’s liability for unauthorized in¬ 
dorsements, § 1060, p. 586 
Jury question as to authority, § 1034, p. 527 
Negotiable instruments, §§ 772, 1227 
Personal liability on, § 840, p. 266 
Preference in respect to liability, § 1391, p. 
1112 

Injunction, 

Actions between officers, § 834 
Against wrongful use of name, § 173, p. 580 
Control of property, § 1448 
Stockholders’ action against, § 833, p. 251 
Injuries, authority of officers or agents to pro¬ 
vide medical or surgical attendance, § 1050, 
pp. 554-^58 
Insolvency, 

Statutory liability on, § 910 
Transfers to after, § 1378 
Insurance on life of officer, validity of contract, 
§ 1122, n. 27 

Insurer or guarantor, liability for debts as, § 
839 

Interest, loans or advances to corporation, § 799, 
p. 184 

Intervention, receivership proceeding, § 1477, p. 
1186 

Invalid or irregular issue of stock, parties to ac¬ 
tion for cancellation, § 252 
Issuance of stock to themselves, duties and lia¬ 
bilities, § 796 

Issuance of stock without payment therefor, lia¬ 
bility, f 245, p. 694 
Issues, 

Actions against by coiiioration, § 817 


1428 



INDEX TO CORPORATIONS 


Officers and agents—Continued, 

Issues—Continued, 

Actions to enforce, liability, § 868 
Raised by pleadings as to authority, § 1337, 
p. 1047 

Statutory liability, actions to enforce, § 921, 
p 358 

Stockholders’ action against, § 831, p 243 
Judgment or decree, 

Actions against by corporation, § 819 
Actions for comjiensation, § 810, p 208 
Actions to enforce liability, § 872 
Liability on, § 885 

Statutory provisions, § 895, p 317 
Statutory liability, actions to enforce, § 925 
Stockholders’ action against, § 833, p. 249 
Judicial sales. 

Duty of putting purchaser in possession of 
stock sold on, § 416 

Purchase of corporate pioperty at, $ 775, p. 
140 

Jurisdiction, 

Corporation, actions against, § 812 
Liability, actions to enforce, §§ 864, 917 
Jury Questions, 

Actions against by corporation, § 819 
Actions for compensation, § 810, p. 212 
Actions to enforce liability, § 871 
Authority, § 1034, pp 525-528 
Ratification of unauthorized acts or contracts, 
§ 1035 

Representation of corporation by, § 1034, pp. 
525-528 

Resignation of officers, § 736 
Statutory liability, actions to enforce, § 924 
Stockholders* action against, § 833, p. 248 
Knowledge, 

Authority, jury questions as to, § 1034, p. 
526 

Corporation as acquiring through, § 1078 
Imputation of, § 762 

Agency for both parties, § 1086 
Character of knowledge, § 1081 
Common officer, § 1085 
Membership in partnership as affecting, 
§ 1086 

Private capacity, $ 1082 
Time of acquiring as affecting, § 1083 
Ratification, unauthorized acts or contracts 
of officers or agents, § 1015 
Representing corporation, persons dealing 
with coiporation as requiied to have 
knowledge of extent of authority, $ 997, 
pp. 459-462 
Laches, ante 
Leases, ante 

Legal proceedings, authority to institute without 
resolution, § 1008 

Libel and slander, § 1280, pp. 957-960 

Jury question as to liability, § 1034, p 528 
Personal liability, § 851 
Pleading, § 1334, p. 1034, n. 96 
Liens, § 802 

Limitation of actions, ante 
Liquidation, receivership, § 1750, p 1527 
Litigation, powers, § 1066, pp. 602-605 
Loans, ante 

Malfeasance, right of action for by corporation, 
§ 811 


Officers and agents—Continued, 

Malicious prosecution, liability, § 1282 
Managing officers and agents, generally, ante 
Materials, power of purchasing, § 1056, p. 567 
Medical attendance, authority to provide, § 1050, 
pp. 554-558 

Mental capacity, validity of contract executed by 
another officer as affected by, § 1001, p. 466 
Ministerial officers, generally, ante 
Misapplication of funds or property, third per¬ 
son as charged with knowledge, § 1005, p. 
473 

Misappropriations, ante 
Misconduct, liability, § 900 
Misfeasance, actions for by corporation, § 811 
Misjoinder of causes, actions against by corpo¬ 
ration, § 817 
Mismanagement, ante 
Misrepresentations, 

Fraud in subscription for or purchase of 
stock, § 327, p. 858 

Inducing subscription to stock, § 328, p. 868 
Remedies available, g 328, p 866 
Liability of corporation, § 1068 
Misuser of powers, dissolution, § 1663 
Modification of contracts, power, § 1044 
Mortgages, 

Authority to execute, g 1062, pp 592-598 
Authoiity to take and enforce, g 801 
Authorization, g 1174, p. 800 
Estoppel to question validity, § 1186 
Securing indebtedness of, g 1108, p. 678 
Signature, g 1178 

Neglect of duty, criminal responsibility, § 931. p. 
364 

Negligence, ante 
Negotiable instruments, 

Authority, g 1060, pp. 583-591 
Indorsement, gg 772, 1227 
Issuance, g 772 

Personal liability on, g 840, p. 265, n. 64 
Ratification, jury questions, g 1035 
Nonfeasance, liability to creditors, g 846, pp. 273- 
276 

Notice, ante 

Novation of debt due, authority, g 1057, p. 576 

Created by, liability, g 1284 * 

Personal responsibility for maintenance of, 
g 931, p. 364, n 16 

Number as element of incorporation, g 48 
Oath, taking in behalf of corporation, g 055 
Oath of office, g 729 

Obligations of corporation, purchase of, g 800 
Officer of corporation as employe, g 741 
Option of repurchasing stock on termination of 
employment, validity of provision, § 391, p 
926 

Option to purchase stock, position as not preclud¬ 
ing, g 793, p. 172 
Ovei issued stock, liability, g 255 
Criminal liability, g 931, p. 365 
Liability of corporation, § 254, p. 713 
Overpayment to, liability of corporation, g 1057, 
' p. 676 

Ownership of stock, requirements as to, g 726, p, 
61 

Parol evidence, authority as provable by, g 1031 
j Parties, post 
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Officers and agents—Continued, 

Past transactions, declarations with reference to, 
binding effect, § 1070 

Payment of creditors, personal liability, § 862 
Payments, authority, § 1057, pp 575-678 
Penalties, § 836 

Personal guaranty of obligations of corporation, 
liability on, § 840, p. 266 
Personal liability, 

Corporation liable as real party in interest, 
§ 1074 

Indorsement of note, § 1227 
Personal obligations paid with corporate funds, 
person accepting as chargeable with notice 
of account, § 1005, p 474 

Personal profit or advantage, liability in respect 
to. § 857 

Personal profits or benefits from corporate busi¬ 
ness, § 786, pp. 161-164 
Personal liability, §§ 852, 863 
Plea in abatement, stockholders* action against. § 
831, p 243 
Pleading, 

Compensation, actions for, § 810, p. 208 
Corporation, actions against, § 817 
Election proceedmgs to determine validity of, 
§ 725, p 68 

Liability, actions to enforce, § 868 
Stockholders, actions against, § 831, pp 239- 
243 

Signature, $ 1336, p. 1042 
Statutory liability, actions to enforce, § 921, 
pp. 354-358 

Verification by local agent, § 1336, p. 1044 
Pledge of credit, authority, § 1058 
Pledge of stock, authority, § 1052, p 661, n. 10 
Take and enforce, § 801, n. 68 
Pledges, § 1062, pp. 692-598 

Authority to take and enforce, § 801 
Power of sale in mortgage, exercise through, § 
1062, p. 593 
Powers, 

Acting as agent, § 953 
Control of property or funds, § 1036 
Disposition of corporate pioperty and as¬ 
sets. § 1038-1041, pp. 531-637 
Evidence, §§ 1024-1033, pp 607-624 
Litigation, § 1066, pp 602-606 
Manner of executing authority, §§ 1073, 1074 
Presumptions as to, §§ 1024r-1026, pp 607- 
610 

Representation of corporation, §§ 993-1087, 
pp. 456-626 
Seal, use of, § 1037 

Preferences, § 802; § 1391, pp. 1108-1112 
Creditors, personal liability, § 852 
Individual claims or debts, personal liability 
in respect to, § 853 

Knowledge of insolvency as affecting, § 1301, 

p. nil 

Legal proceedings, § 1395 
Liability for making unlawful prefeiences, § 
901 

Personal llabUity In lespect to, §§ 852-853 
Preferred creditors, § 802 
President, generally, post 
Presumptions, 

Actions against by corpoiation, § 818, p. 219 
Actions to enforce liability, g 869 


Officers and agents—Continued, 

Presumptions—Continued, 

Authority. §§ 1024-1026, pp 507-510 
Statutory liability, actions to enforce, g 922 
p 359 

Pretended corporation. 

Estoppel to deny corporate existence, g lio, 
p 510 

Liability, § 89 
Priorities, § 1562 

Claims of employer, § 1652 
Dissolution proceeding, § 1765 
Liens, § 802 

Private capacity, knowledge acquired in 
chaigeable to corporation, § 1082 
Private profit, liability, § 857 
Private sq^il, § 175 
Process, 

Adverse interest of officer or agent served g 
1315 

Corporation, actions against, § 816 
Jurisdiction of corporation as obtained by. 
§ 1308 

Local agent, service on, § 1314 
Representative capacity at time of service 
on, § 1316 

Sei-vice on, §§ 1312-1314 
Statutory liability, actions to enforce, § 919 
Stockholders, actions against, g 830 
Promoters as agents, § 120 
Proof, 

Corporation, actions against, g 817 
Liability, actions to enforce^ g 868; g 921 p 
358 « » * 

Stockholders’ action against, g 831, p, 243 
Property, 

Acquired through, powers, g 1088, p. 636 
Authority to dispose of, g§ 1038-1041, pp 
531—537 

Duties and liabilities^ gg 768-778, pp 123- 
149 

Power to control, g 1036 

Purc^ate ^f corporate property, g 775, pp. 

Prosecutions, criminal offenses, § 932 
Punishment, criminal offenses, § 932 
Purchase of coiTporate property, 

Persons entitled to question validity of trans¬ 
action, § 778 

Validity, § 775, pp. 137-142 
Purchase of stock, 

Authonty, g 1002, p. 662 
Corporate funds or ci-edlt, for themselves, g 
706 

Ooi-poration, purchajse for duties and liabili¬ 
ties, § 796 

Position as not precluding, § 793, p. 372 
Retirement, validity, g 950, p* 389 
Pui chases, 

Authority, § 1056, pp. 567-4575 
Claims against corporation, g 800 
Personal liability, § 854 

Qualification of as element of Incorporation, § 48 
Qualifications, g§ 728-731 

Quasi-flduciary relationship to stockholders. § 761, 
p 107 

Quorum, election as requiring, § 721 
Railroad coiporatioiis, medical or surgical attend¬ 
ance provided by, g 1050, p. 557 
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Officers and agents—Continued, 

Ratification, 

Acts in behalf of corporation, §§ 1014r-1023, 
pp 486-507 

Acceptance and retention of benefits, § 

1020, pp. 500-505 

Acquiescence or recognition, § 1019, pp. 
497-500 

Authonty to ratify, § 1016, pp. 490-494 
Burden of proof as to, § 1027, p 511 
Delay, § 1019, p 497 
Effect, § 1023 
Estoppel, § 1023 
Evidence as to, § 1032 
Implied ratification, § 1018 
Innocent third persons as affected by, 
§ 1023 

Jury question as to, § 1035 
Knowledge or notice, § 1015 
Manner of ratification, §§ 1017-1021, pp. 
49^05 

Payment on account of benefits, § 1020, 
p 504 

Place, § 1017 

Piosecution of suit, § 1021 
Recognition, § 1019, pp 497-600 
Silence, § 1019, p 497 
Time for, § 1022 

Dealings with corpoiate property, § 778 
Issuance of stock to themselves, § 795 
Negligent omissions of, § 764, p. 117 
Pleading. § 1334, p 1036 


Receipts, 

Authority to issue, § 1036, n. 62 
Binding effect, § 1057, p. 575 
Compensation, effect, § 809 
Receivership, 

Actions between officers, § 834 
Authority as affected by, § 1494 
Eligibility to act as receiver, § 1487 
Enforcement of officers’ liability to receiver, 
§ 1513 

Parties to proceeding for appointment, § 1477, 
p 1183 

Personal liability for compensation and ex¬ 
penses, § 839 

Stockholders’ action against, § 833, p. 261 
Recognition as such, presumption as to author¬ 
ity, § 1024 

Record evidence, authority as provable by, § 1031 
Reduction of capital, statutory liability to credi¬ 
tors, § 903 

Re-election, dissolution as not resulting from fail¬ 
ure in respect to, I 1666 

Refusal to register transfers of stock, § 438, p. 


1056 

Reinstatement after lemoval, § 738,* p. 76 
Relationship toward corpoiation, § 701, p 108 
Jury question as to, § 1034, p. 525 
Relatives, preferences, § 1392 
Release, § 1064, p. 599 

Liability for misconduct, § 764, p 118 
Powers, § 1064, p 599 
Statutory liability to creditors, § 909 
Subscriber to stock by, § 333, p 873 
JElelief, sales of property to coiporation, directors 
or officers, § 776 


Officers and agents—Continued, 

Reliance on representations, estoppel of corpora¬ 
tion in respect to acts as dependent on, § 
1011, p. 484 

Removal, § 738, pp 71-76 

Trustees of voting trusts, § 652, p. 1265 
Reports, liability for failure to file, § 895, pp. 312- 
325 

Repiesentation of corporation by, §§ 993-1087, pp. 
455-626 

Acting for both parties, § 1006 
Adverse interest, § 1005, pp 472-476 
Apparent scope of authority, binding effect of 
acts in, § 906 

Authonty limited by powers and pui poses of 
corporation, § 995 
Binding effect of acts, § 993 
Confiicting interests, § 1005, p. 473 
Contracts of hiring, §§ 1053-1055, pp. 563- 
567 

Directors or trustees, § 1000 
Emergency as extending scope of authority, § 
994 

Estoppel to deny authority or acts, §§ 1010- 
1013. pp 480-486 
Corporation, § 1011, pp. 480-485 
Officer or agent, § 1012 
Third persons, § 1013 

Extent of authonty, §§ 994-997, pp. 456-462 
External dealings, § 999 
Formal vote or resolution, § 1008 
General manager, § 1002 
Inherent faculty or agency, § 993 
Inquiry respecting extent of authority, § 997. 
pp. 459-462 

Knowledge of extent of authority, person 
dealing with as bound to know, § 997, pp 
469-462 

Law questions relating to, § 1034, pp 525-528 
Leases, §§ 1053-1055, pp. 563-667 
Liability, § 993 

Limitation on authority, § 995 

Persons dealing with as chargeable with 
notice or knowledge of, § 997, p. 461 
Managing agent, § 1002 

Manner of conferring authonty, §§ 1007, 1008 
Ministenal officers, § 1001, pp 466-469 
Nature of authority, §§ 99^997, pp 466-462 
Negotiable instruments, § 1060, pp 683-591 
Notice acquired as chargeable to corporation, 
§ 1079 

Notice of extent of authority, persons dealing 
with as required to have, § 997, pp 459- 
462 

Personal interest as affecting right, § 1005, p 
473 

Persons entitled to question authority, § 1009 
Persons entitled to represent corporation and 
powers, §§ 999-1006, pp. 463-478 
Powera of corporation limiting authority, § 
995 

President, § 1001, p. 466 
Principles of law governing relationship, i 
993 

Purpose of corporation limiting authonty, § 
995 

Eatlflcation of acts, §§ 1014-1023, pp. 486-607 
Bepttdlatioix of unauthorized acts, § 1014 
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OfQcers and agents—Continued, 

Representation of corporation by—Continued, 
Rules relating to, § 993 
Scope of authority, § 994 
Secretary, § 1001, p. 468 
Transactions with third persons, § 994 
Treasurer, § 1001, p 469 
Undisclosed agency for corporation, § 998 
Vice president, § 1001, p 468 
Representations, 

Binding effect on corporation, § 1068 
Genuineness of stock, liability of corporations 
on, I 254, p. 713 

Repudiation of unauthorized acts, § 1014 
Resales of property to corporation, § 777, pp. 144- 
147 

Rescission of contracts, powers, § 1044 ^ 

Res gestae, declarations and admissions as part 
of, § 1069 

Residences and accommodations for, capacity to 
acquire property, § 1088, p. 635 
Residents for venue puiTposes, § 1932, p. 193, n 
13 

Resignation, § 736 

Liability for debts as affected by, § 895, p. 
318 

Liability for penalties as affected by, § 836 
Salary as affected, § 806, p. 206, n 3 
Rights and liabilities as to corporation and stock- 
holders, §§ 761-836, pp. 103-261 
Sales, 

Authority, § 1056, pp. 567-576 
Corporation, sale to, duties and liabilities in 
respect to, § 776 
Good faith as essential, | 774 
Personal liability, § 854 
Ratification, § 778 

Stock to corporation, duties and liabilities in 
respect of, § 796 

Scope of authority, notice or knowledge acquired 
through as chargeable to corporation, f 1078 
Scope of employment, criminal liability for acts 
committed in, § 1362 

Scroll, presumption as to authority from use of, 
§ 1026 
Seal, 

Attachment to contract under direction of, § 
1139, p. 712 

Authority to use, § 1037 
Contract with private seal as becoming cove¬ 
nant of corporation, § 1138, p. 710 
Presumption of authority from use of, § 1026 
Secret profits, post 
Secretary, generally, post 
Secured indebtedness, liability on, § 890 
Securities, duties and liabilities, §§ 768-778, pp. 
123-149 

Security, authority to take and enforce for debts 
due, § 801 

Selection of agents, power of corporation, § 993 
Service of process on, 

Former oflicers or agents, § 1776 
Garnishment, § 1355 
Set-off of claims by or against, § 1571 
Slander. Libel and slander, generally, ante 
Sole representative, knowledge of as chargeable 
to corporatibn, § 1084 

Special terms, sale of stock on, § 325, p. 829 


OflBicers and agents—Continued, 

Spurious certificates of stock Issued by, cancel* 
lation, § 249 
Statutory liability, 

Actions to enforce, §§ 911-927, pp. 345-362 
Answer, § 921, p 357 
Appeal and error, § 926 
Appearance, § 919 

Bankruptcy schedules as admissible, $ 
922, p. 360 

Burden of proof, § 922, p 358 
Conditions precedent, § 913 
Costs, § 927 
Defenses, § 916 
Dismissal and nonsuit, § 923 
Documentary evidence, § 922, p. 359 
Estoppel, § 916 
Evidence, § 922, pp. 358-^361 
Form of action, § 912 
Former adjudication as defense, § 916 
Grounds of action, § 912 
Ignorance of law as no defense, § 916 
Issues, proof and variance, % 921, p 358 
Joinder as defendants, § 918 
Judgment and execution, § 925 
Judgment and execution against corpo¬ 
ration as prerequisite, § 914 
Jurisdiction, § 917 
Jury questions, § 924 
Limitations, § 916 
Negativing defenses, § 921, p. 356 
Parties, § 918 

Petition or complaint, § 921, p. 354 
Pleading, § 921, pp 354-358 
Presumptions, § 922, p 359 
Process, § 919 

Reports and certificates as admissible, § 
922, p 360 

Right Of action, § 912 
Set-off, § 916 
Time to sue, § 915 
Trial, $ 924 
Venue, § 917 

Apportionment as between officers liable, 5 
930 

Construction, of provisions imposing, § 879 
Contribution among officers liable, § 928 
Creditors, waiver or release, § 909 
Enforcement in same or other suit, § 930 
Statutory provisions, 

Actions against by stockholders, linutation of 
time, § 829, p. 236 

Authority to exercise in accordance with, S 
1073 

Liability to creditors, §§ 876-927, pp. 303- 
362 

Validity of election determined in accordance 
with, § 725, p. 55 
Stock and stockholders, 

Agreement to accept less than par value, § 245, 

p. 686 

Authority, § 1052, pp. 560-563 

Questioning by stockholders, § 1009 
Binding effect of acts relatmg to, § 1052, pp.. 
560-563 

Dealings, §§ 793-797, pp. 171-180 
Election, § 721 

Issuance to at less than market price, § 244 
Issuance to themselves, § 795 
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Officers and agents—Continued, 

Stock and stockholders—Continued, 

Proceeding to detemune validity of election 
by, § 725, p. 56 

Status as not subject to change by stockhold¬ 
ers, § 1052, p 562 

Suing or defending on behalf of corporation, 
parties, § 570 

Transfers of stock, § 437; § 793, pp. 171-174 
Consent or approval, § 391, p. 924 
Control over, § 391, p. 921 
Treasury stock, 

Issuance and disposal of, duties and lia¬ 
bilities in respect to, § 794 
Issuance to themselves, § 795 
Stockholders* liability in respect to claims, § 655 
Subleases, authority to execute, § 1054, p. 563, n 
34 

Subscriptions, 

Agreement respecting method of payment, § 
239 

Collateral agreements, § 323 
Parol declarations or promises, § 319 
Parties to action to rescind on ground of 
fiaud, § 326, p. 837 

Receipt of on special terms, § 314, p 813 
Sunday law, crinainal liability for violation of, 

§ 931, p 364, n 20 

Supplementary proceedings, service of process 
on, § 1344 

Supplies, power of purchasing, § 1066, p. 667 
Suretyship, 

Power to enter into contract of, § 1063 
Preference in respect to liability on contract, 

§ 1391, p. 1112 

Surgical attendance, authority to provide, § 1050, 
pp. 554-558 
Taxes, liability, § 889 
Tenure, §§ 732-735, pp 66-69 
Termination of agency, knowledge acquired after 
as not chargeable to corporation, § 1083 
Testimony given through, § 993, m 66 
Theft of certificate of stock, liability of corpo¬ 
ration in respect to, § 264, p. 713 
Title, authority as determined by, S 1001, p. 466 
Torts 

Burden of proving authority, § 1270 
Liability, § 1260 

Statutory provisions, § 883 
Parties to action for, § 865 
Personal liability, § 845 
Receivership as affecting liability for, § 1499 

Transfer of assets, authority, § 1038, p. 531 
Treasurer, generally, post 
Trespass, liability of corporation, § 1285 
Trial, 

Corporation, action against, § 819 
Liability, actions to enforce, § 871 
Statutory liability, actions to enforce, § 924 
Stockholders* action against, § 833, p. 248 
Trust relationship, dealings in violation of as in-. 

valid, § 781, p. 151 
Ultra vires, 

Distinguished from ultra vires acts of corpo¬ 
ration, § 966 

Estoppel of corporation, § 1011, p. 483 
Estoppel to assert, § 977, p. 438 
Liability for acts, § 843 


Officers and agents—Continued, 

Ultra vires —Continued, 

Receivership on ground of, § 1466 
Stockholders’ right of action for, § 823 
Unauthorized acts or contracts, 

Ratification. §§ 1014-1023, pp. 486-507 
Authority, § 1016, p. 490 
Burden of proof as to, § 1027, p. 513 
Jury question as to, § 1035 
Partial ratification, § 1014 
Rights acquired by corporation, § 1076 
Unauthorized indorsement of negotiable paper, 
liability of corporation on, § 1060, p. 585 
Undisclosed agency for corporation in entering 
into contract, effect, § 998 
Unfair valuation, issuing stock for property at, 
statutory liability to creditors, § 902 
Unissued stock, 

Issuance or disposal, § 794 
Issuance to themselves, § 795 
Unusual services, compensation as recoverable, 

§ 803 

Vacation of office, § 735 
Variance, 

Corporation, actions against, § 817 
Liability, actions to enforce, § 868 
Statutory liabihty, actions to enforce, § 921, 
p 358 

Stockholders’ action against, 8 831, p. 243 
Verification by, § 1336, p 1044 
Vice president, generally, post 
Wages, liability, § 887 
Waiver, 

Limitations, § 1067, p. 576 
Statutory liability to creditors, § 909 
Want of authority, 

Burden of proving, § 1027, p. 612 
Pleading, § 1334, p. 1037 
Warrant of attorney to confess judgment, bind¬ 
ing effect on corporation, § 1067 
\7aste 

Burden of proof as to, § 832, p 244 
Stockholders* right of action, § 821, p. 225 
Winding up affairs, torts committed during, lia¬ 
bility, § 1732 

Withdrawal of capital, statutory liability to cred¬ 
itors, § 903 

Wrongful arrest caused by, liability of corpora¬ 
tion, § 1276 

Offices, mamtenance, necessity, § 177 
Oil wells, dividends of corporations operating, § 461, 
p. 1099 

Omnia acta rite esse prsesumuntur, application of 
maxim, § 958, p 413 
Open corporation, defined, § 14 

Opening judgment, actions by or against corporation, 
§ 1341, p. 1060 

Operating liens, priorities, § 1190, p. 830 
Operation of law, discharge of subscription by, § 334, 
pp. 876-880 
Opinions, 

Misrepresentation as^ to matters of inducing sale 
of patent, rescission, § 408, p. 963 
Statements of as fraud in inducing subscription 
for purchase of stock, § 627, p. 853 
Oppressiveness, 

Operation of by-laws, § 189, p. 607 
Pleading, stockholders suing or defending .on be¬ 
half of corporation, § 573, p. 1296 
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Options, 

Bondholders, redemption, § 1166 
Bonds, ante 

Convertible securities, exchange for stock, § 270 
Preferred stockholders, exchange of stock for 
common stock, § 234 
Promoters, 

Equitable interest of corporation In, § 127 
Purchase of propeity on expiration of cor¬ 
poration’s option, § 153 

Purchase or sale of stock, § 291; § 406, pp. 950- 
958 

Acceptance, § 406, pp 952, 954 
Consideration, § 405, p 951 
l>eath of stockholder as affecting, § 405, p. 
963 

Dividends declared during period of, § 470, p 
1122 

Exercise, § 405, p 952 
Payment, § 241, p. 674 
Ratification, § 405, p. 953 
Rescission of contract, § 408, p 961 
Right of company or stockholders to pur¬ 
chase, S 391, p. 924 

Surrender or termination, § 405, p. 953 
Time for exercise, § 405, p 952 
Voting at stockholders* meeting, § 648, p. 
1239 

Redemption of stock, contract to repurchase op¬ 
erating as, § 405, p 954, n 65 
Repurchase or resale of stock, § 405, pp 950-958 
Amount recoverable by purchaser on resale, 
§ 406, p. 957 

Binding effect, § 406, p 953 
Consideration, § 406, p 956 
Construction of contract, § 405, p 954 
Deduction from amount payable to purchaser, 
§ 405, p 957 
Demand, § 405, p 956 
Estoppel, § 406, p 955 
Extension, § 405, p 956 
Guaranty, § 406, p. 957, n. 6 
Notice, § 405, p 956 
Perfoimance of, § 405, p. 954 
Tendei, § 405, p 956 
Time for exeicising, § 406, p. 955 
Validity, § 325, p 826 
Waiver and estoppel, | 405, p 966 
Stockholder as option holder, § 475 
Subscription to stock, 

Preemptive right of stockholder 'as affected 
by, § 201. p 631 

Rescission of subscription, § 332, n. 28 
Optometry, 

Employment of licensed optometiist as carry- 
mg on business of practicing optometry, § 
956, p. 411 

Practice of, power of corporation to engage m, § 
956, p 401 

Oral conditions, subscriptions to stock, effect, § 319 
Oral notice, 

Calls or assessments, sufficiency of, § 359 
Directors* meetings, sufficiency, § 747, p. 90 
Oral representations, subscription for or purchase 
of stock induced by, rescission on ground of fiaud, 
§ 327, p. 852 

Oral resignation, officers or agents, § 736 
Oral subscriptions, validity, g 293, p. 775 


Order, 

Bonds payable to, negotiability, § 1148 
Dissolution proceeding, appointment of receiver, 
§ 1750, p 1533 

Voluntary dissolution, § 1690 
Ordinary course of business, 

Disposition of corporate property, authority of 
general manager, § 1038, p. 534 
Increase of indebtedness in, constitutional or stat¬ 
utory limitation as applicable to, § 1124, p. 
699 

Ordinary meaning, words and phrases in charter con¬ 
strued in accordance with, § 948, p 381 
Organization, 

Foreign corporations, generally, ante 
Incorporation and organization, ante 
Origin, § 2 

Foreign corporations, status as determined by, g 
1784 

Original articles of incorporation, filing of as essen¬ 
tial, g 62 

Original directors, selection, § 716, p 33 
Original security, preferences, remission of preferred 
creditor to, § 1398 

Ostensible poweis, president and general manager of 
corporation, § lOOl, p. 468, n. 85 
Liability on contract, g 1043, p 541, n. 6 
Other coiTporations, 

Conveyances to, powers, § 1096, p. 652 
Purchasing and holding stock in, powers, g 951, 
pp. 392-397 

Ouster, 

Foreign corporations, ante 

Ultra vires or illegal issue of stock for less than 
pai as ground, § 245, p 696 
Outstanding assessments, illegality as vitiating sub¬ 
sequent call, § 348 

Outstanding bonds, sinking fund, bonds acquired with 
moneys, § 1169, p. 783 

Outstanding debts, pledge of redeemed bonds to se¬ 
cure, § 1160, p 746 

Outstanding stock, value, capital and surplus deter¬ 
mining, § 194, p 620 

Overdue interest, bonds, purchasers* status as affected 
by, g 1162, p. 757 
Overissued stock, 

Acquiescence In, § 257, p. 719 

Bona fide purchaser of, vendor’s liability to, § 256 

Certificate of stock, compelling issue, § 260 

Directors, liability for damages, g 255 

Effect, g 209 

Estoppel, § 257, p. 710 

Injunction, holder as entitled to relief by way 
of, § 254, p. 715 

Laches, action for relief barred on account of, g 
257, p 719 
Officers and agents, 

Liability for damages, § 255 
Liability of coi*poration foi, § 254, p. 713 
Payment, enforceability of subscription, § 309, p 
800 

Ratification, § 257, p. 719 

Receivership, holder as entitled to relief by way 
of, § 254, p 715 

Remedies, stockholders, g 254, p 710 
Takers as acquiring rights against stockholders, g 
254, p. 710 

Transfer on corporate books as essential, g 396, 
p. 936, n. 74 
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Overissued stock—Continued, 

Transferee of, assertion of rights against corpo¬ 
ration, § 254, p 712 

Overpayment, officers and agents, liability to corpo¬ 
ration for, § 1057, p. 576 

Ovei subscription, stock of corporation, assessment as 
precluded until determination of membership, § 
345 

Overvaluation, 

Burden of proof as to, actions to enforce stock¬ 
holders’ liability, § 695 
Promoters, liability, § 129, n 35 
Property, labor or services accepted in payment 
of stock, § 246, pp 696-701 
Capital stock, § 66, n 24 
Evidence as to, § 246, p 700 
Jury questions as to, § 246, p 701 
Presumptions and burden of proof as to, § 
246, p. 700 

Stockholders’ liability as affected by, § 591 
Own stock, purchasing and holding, powers, § 950, pp. 

387-302 

Ownership, 

Certificates of stock, evidence, § 258, p 721 
Pleading, actions to enforce stockholders’ liabil¬ 
ity, § 688, p. 1457 

Pledged stock, default m payment as affecting, § 
431, p. 1028 
Property, § 768, p. 123 

Incoi-poration as affecting, § 127 
Records of corporation, § 191, p. 611 
Rights and liabilities of owner of stock registered 
m anothei’s name, § 440 
Shares of stock, $ 194, pp 620, 621 

Admissibility of evidence as to In action to 
enforce stockholders’ liability, § 696 
Assertion of as precluding rescission on 
ground of fraud, | 326, p 839, n 65 
Call or assessment, liability as dependent on, 
I 351 

Contracts of promote! s respecting, § 204 
Corporate existence as dependent on, § 195 
Dividends payable in accordance with, § 470, 
p 1120 

Election of directors as incident to, § 720, p. 
42 

Estoppel to deny, $ 397 
Misropresontations as to, § 402, p 947, n. 89 
Ponding litigation as affecting right to vote 
at stockholders’ meeting, § 048, p, 1238 
Proxies as suhiect to appointment only by 
owners, § 550, p 1250 
Sale of stock not owned by seller, § 401 
Sale transferring, § 410, p. 977 
Stock by another corporation, § 6, p 375 
Stock m other corporations, powers and priv¬ 
ileges, § 951, p. 397 

Transfer on books as requiring, § 436, p 
1052 

Voting at election of directors as incident to, 
§ 720, p. 42 
Paid up stock, 

Assessments on, stockholders’ liability, § 486, p. 
1159 

Representation by seller as, effect of as respects 
liability, § 410, p 980 
Par value. 

Bonds, 

Issuance below, § 1149, p. 732 


Par value—Continued, 

Bonds—Continued, 

Pledge for less than, § 1160, p. 747 
Stock, 

Capital stock, § 198 

Consideration, power to fix, § 245, p 687 
Damages in amount of for wrongful refusal to 
register transfer on books, § 438, p 1064 
Issuance for less than, § 245, pp. 685-696 
Acquiescence, laches or estoppel, § 257, 
p 720 

Creditor’s right to enforce payment in 
‘ full, § 586 

Damages recoverable, § 251 
Injunction to prevent, § 245, p 696 
Objections by other stockholders, § 245, 
p 691 

Power to fix consideration, § 245, p 687 
Remedies, § 251 

Stockholders liability, § 245, p 691 
Presumptions as to, § 386, p. 916 
Reacquired stock, issuance for less than, § 
245, p 694 

Subscriptions, measure of liability, § 304 
Parcels, foreclosure, sale of property, § 1210, p 887 
Parent and child, stockholders’ liability, parents pur¬ 
chasing stock in name of child, § 642 
Pan delicto, fraudulently issued stock, stockholder’s 
right to recover, § 254, p 716 
Pari materia, by-laws in, construction, § 183 
Parishes, quasi corxwrations, classification as, § 21 
Parks, private nature of corporation for establishing 
and maintaining, § 18, p. 398 
Parliamentary usages, stockholders* meetings as gov¬ 
erned by, § 545 

Parol assignment, stock subscription, § 287 
Parol authorization, officers and agents, negotiable 
instruments, § 1060, p 583 
Parol contracts. 

Binding effect, § 1137 
Transfers of stock by, § 392, p. 928 
Parol evidence, 

Agents, proof of appointment, § 722 
Conditional subscriptions, performance shown by, 
§ 320 

Consideration, stock, § 246, p. 701 
Dividends, showing declaration by, § 465 
Escrow, subscription to stock delivered In, § 319 
Foreign corporations, proof of incorporation by, 
i 1884, n. 78 

Minutes, admissibility as proof of, § 191, p. 612 
Officers and agents, authority as provable by, § 
1031 

Pledge of stock shown by, § 418 
Ratification, unauthorized acts of officers or 
agents, § 1032 

Stockholders, status as provable by, § 476 
Stockholders’ liability, admissibility in action to 
enforce, § 696 

Stockholders* meetings, omissions from record 
supplied by, § 554 

SubsenptioH for bonds, admissibility to show, § 
1155, p. 738 

Subscriptions, admissibility in construction of, § 
314, p 812 
Part payment. 

Issue of stock, § 245, p. 688 

Certificate as required on, § 260, n. 77 
Stockholders, liability as discharged by, § 666 
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Part performance, ultra vires transactions, estoppel 
as resulting, § 9T4 

Partial acceptance of oharter, effect, § 38 
Partial invalidity, 

By-laws, effect, § 189, p. 608 
Conveyances, effect, § 1116 
Employment contract, effect, § 1261, p. 941 
Mortgages, effect, § 1108, p. 679 
Voting trust, § 552, p. 1262 
Partial ouster, dissolution proceeding, state action 
for, § 1704 

Partial payment, mortgages, effect, § 1195 
Partial ratification, unauthorized acts or contracts 
effect of, § 1014 

Participation, estoppel to deny corporate existence 
by reason of, § 110, pp. 509-514 
Participation certificates, redemption, § 1169, p. 785, 
n. 31 

Participation operating certificates, equitable assign¬ 
ment of part of proceeds, § 1169, p. 781 
Parties, 

Actions by or against corporation, § 1304 
Amendment, § 1335, p. 1040 
Attachment, enforcement of stockholders’ lia¬ 
bility, § 676, p. 1418 
Bondholders, actions by, § 1192, p. 858 
Bonds, actions to recover on, § 1163, p. 763 
Certificates of stock, action to compel issuance, § 
265, p 734 

Consolidated corporations, actions by or against, 
§1633 

Corporation as party, § 8, p. 386 
Creditors* suits, § 1439, pp. 1148-1146 
Directors, ante 
Dissolution, ante 

Dividends, actions to enforce declaration and 
payment, § 473 

Elections, proceedings to determine validity, § 
726, p. 58 

Foreclosure of mortgage, § 1203 
Chattel mortgages, § 1223 
Foreign corporation, § 1799 
Actions against, § 1935 
Actions by, § 1907 
Fraudulent conveyances. 

Actions to set aside, § 1425 
Settmg aside, § 1428 

Garnishment, enforcement of stockholders’ lia¬ 
bility, § 676, p. 1418 

Injunction, stockholders’ meetings, § 658 
. Inspection of books and records, stockholders* 
action to compel, § 510 

Invalid or irregular issue of stock, actions for 
cancellation or injunction, § 262 
OfSicers and agents, 

Actions against by corporation, § 816 
Actions against by stockholders, § 830 
Actions by or against corporation, § 1304 
Actions to enforce liability, § 865 
Proceedings to determine validity of elec¬ 
tions, § 725, p. 58 

Statutory liability, actions to enforce, § 918 
Penalties, proceedings to enforce statutory lia- 
, billty, § 992 
Pledge of stock, § 419 

Foreclosure action, § 431, p. 1030 
Keceivers, post 

Besdssion of subscription, fraud as ground, § 
326, p. 836 


Parties—Continued, 

Redemption, § 1213 

Pledged stock, § 432, p 1041 
Reorganized corporations, actions against, § 1598 
Sales of stock, 

Actions on contracts, § 411, p. 986 
Validity of contract as affected by, § 400, p. 
942 

Stockholders, 

. Actions against corporation, § 527 

Actions between stockholders and corpora¬ 
tion, § 627 

Actions between themselves, § 535 
Actions by bondholders, § 1192, p. 858 
Actions by or against corporation, § 1304 
Actions to enforce, § 684, pp. 1446-1462 
Suing or defending on behalf of corporation, 
i § 570 

Stockholders’ liability, 

Actions to enforce, § 684, pp. 1446-1452 
. Proceeding by motion against stockholders 

for execution on judgment against cor¬ 
poration, § 675, p. 1413 
Proceedmgs to enforce contribution among 
stockholders, § 713 

Subscriptions, actions for amount due on, § 380 
Transfers of stock, 

Actions against corporation for wrongful 
transfer, § 439, p 1070 
Proceeding to compel transfer on books, 
438, p. 1069 

Partisanship, excuse for failure to make demand on 
corporation, stockholders suing or defending on 
behalf of corporation, § 664, p. 1284 
Partnerships^ 

Capacity as incorporator or member, § 36, p. 414 
Change of corporate name creating liability as, 
§ 171, p 672 

Contracts, incorporation as affecting liability on, 
§ 143, p. 544 
Distinguished, $ 11 
Incorporation, § 143, pp. 642-547 
Name compatible with, contracting under, § 1136, 
n 48 

Stockholders, original liability as analogous to 
that of partner, § 605 
Subscription to stock by, § 293, p. 775 
Subsequent incorporation, stockholders* liability, 
§ 615 

Surviving partners, voting at stockholders* meet¬ 
ing, § 548, p. 1247 

Torts, corporation as affecting liability, § 143, p. 
546 

Party wall agreement, exceeding authority, setting 
aside, § 1117 
Past indebtedness. 

Consideration, transfer of property supported 
hy, § 1379, p. 1096 

Mortgage securing, assignment of, defenses avail¬ 
able, § 1194, n. 21 

Past services, directors or officers, compensation for, 
§ 804, p 198 

Past transactions, declarations with reference to, of¬ 
ficers and agents, binding effect, § 1070 
Patents^ 

Dividends of corporations utilizing, § 461, p. 1099 
Payment for stock m, § 241, p. 674 
Power to purchase, § 1068, p. 629 
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Patents—Continued, 

Purchase of stock In other corporations to ac¬ 
quire rights, § 951, p. 395, n 9 
Payment, 

Assignment for benefit of creditors, claims pre¬ 
sented, § 1409 
Bonds, § 1168, p 776 
Calls or assessments, § 360 
Capital stock, condition precedent to organiza¬ 
tion, § 66 

Compensation, officers or directors, § 809 
Conditional subscription to stock, § 309, p. 800 
Conditions precedent, action for bifeach of con¬ 
tract for sale of stock, § 411, p. 984 
Coupons, § 1170, p. 791 
Dividends, ante 

Fees or taxes, condition precedent to organiza¬ 
tion, § 67 

General manager, authority, § 1057, p. 578 
Increased stock, § 275 

Judgment or decree, stockholders’ liability, § 702 
Lien on stock, discharge by, § 456 
Managing agents, aiFthonty, § 1057, p. 578 
Mortgages, § 1195 

Notes executed for purchase price of stock, re¬ 
scission of contract on failure to pay, § 408, 
p 965 

Officers and agents, authority, § 1057, pp 575-678 
Jury question as to authority to accept, § 

1034, p 627 

Pleading, action for amount due on subscription, 

§ 383, p 911 
Pledge of stock. 

Lien as discharged, § 424, p. 1014 
Return on making, § 428 
President, authority, § 1057, p. 577 
Redemption of stock, § 280 
Registered bonds, § 1168, p 774 
Sinking funds, § 1169, p. 782 
Stock, §§ 230-243, pp. 667-683 

Acceptance of option to purchase by, § 405, 
p 952, n 36 

Advertisihg, payment in, § 241, p. 674 
Assumption of debts as, § 243 
Bond, § 242, p. 679 

Business idea, payment in, § 241, p 676 
Certified check, § 242, p. 681 
Check given in payment, § 242, p. 679 
Condition precedent to issuance of certifi¬ 
cate, § 260 

Contract provisions, § 239 
Damages, satisfaction of as sufficient pay¬ 
ment, § 241, p 673 
Dividends or earnings, § 240 
Executory contracts, § 241, p. 678 
Formula, grant of right to use as sufficient, 

§ 241, p 676 

Futuie services, § 241, p. 678 
Good will, payment in, § 241, p. 674 
Joint-stock company, payment in shares of, 

§ 241, p 677 

Labor as medium of payment, § 241, pp. 672- 
679 

Land, payment in, § 241, p 673 
Leaseholds, payment in, § 241, p. 673 
Legal services, payment in, § 241, p. 674 
Liability of directors or officers for issue 
without payment, § 245, p. 604 
Medium of payment, §§ 239-243, pp. 670-683 
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Payment—Continued, 

Stock—Continued, 

Mines or mining claims, payment in, § 241, 
p. 673 

Money or cash, § 240 
Necessity, § 236 
Note, payment by, § 242, p. 679 
Option to purchase, payment in, § 241, p. 
674 

Ownership as dependent on, § 204 
Patents, payment in, § 241, p. 674 
Presumption, § 237 
Promoters, S 150 

Property as medium of payment, § 241, pp. 
672-679 

Recovery, § 238 

Right of way, payment in, § 241, p. 674 
Satisfaction of debts as, § 243 
Securities given in, § 242, p. 679 
Services, § 241, pp 672-679 
Set-off of de’^t as consideration, § 243 
Shares of 30 int-stock company, payment in, § 
241, p. 677 

Sold on contract, performance requiring com¬ 
pliance with terms, § 409, p. 976 
Stockholders as essential to relationship, § 
236 

Trade-marks, payment in, § 241, p. 674 
Stockholders* liability. 

Defense of in action to enforce, § 681, p. 
1437 

Dependent on, § 629 
Discharged by, § 666 

Payment on shares as essential to, § 629 
Pleadmg in actions to enforce, § 689 
Subscriptions, post 

Transfers of stock, validity of restriction on 
transfer before payment, § 391, p. 927 
Treasurer, authority, § 1057, p. 577 
Penal liability. 

Foreign corporations, noncompliance with statu¬ 
tory provisions, § 1861 
Stockholders, 

Enforcement in foreign Jurisdiction, § 619, 
p. 1347 

Estate of deceased stockholder as not sub¬ 
ject to, § 639 

Penal provisions, by-laws, construction, § 183 
Penal statutes. 

Corporations as included in, § 8, p 387 
Foreign corporations, construction of statutes 
relatmg to doing business within state, | 
1813 

Penalties, 

Actions against corporation, generally, § 1293 
By-laws, 

Creating, § 189, p. 606 
V Enforcement by, § 190 
Calls or assessments, § 364 

Charter provisions, criminal liability as affected 
by provision for, § 1361 

Criminal prosecutions as actions for recovery of, 
§ 1366 

Evidence, proceedings to enforce statutory liabil¬ 
ity for, § 992 

Foreign corporations, ante 

Misuser of franchise or powers, exclusiveness of 
I remedy, § 1663 

j Officers and agents, § 836 
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Penalties—Continued, 

Parties, piot*e( dingrt to enforce statutory liability 
tor, § 992 

Pleadings, proceedings to enforce statutory lia¬ 
bility for, § 992 

Refusal to register transfer of stock, § 438, p 
1057, n 9 

Statement of corporate affairs, failure to furnish, 
§ 511 

Statutory provisions, strict constiuction of, § 922 
Stock and stockholdeis, post 

Venue, proceedings to enforce statutory liability 
for, § 992 

Pending proceedings. 

Dissolution. §§ 1737, 1750, p. 1534 
Receivers, post 

Pennsylvania rule, dividends, distribution as between 
life tenant and remainderman, § 471, p 1128 
Permits. Licenses or permits, generally, ante 
Peipetual loan, bonds, validity of provision for, § 
1160 

Perpetual succession, 

Attribute, § 78 
Powers, § 3 

Incidental to corpoiate existence, § 944 
Person, eoiporation as, § 8, p 386 
Foreign corporation, § 1799 
Peisonal injuries, 

Judgment claims for, priorities, as between mort¬ 
gagees, § 1558 

Venue in actions against corporation for, § 1299, 
p. 984 

Personal liability. 

Capital In form of stock as substitute for, § 65, 
n, 9 

Pledge of stock, § 431, p 1028 
Transferee of stock, § 441 

Personal names, exclusive right to use of, § 173, p 
679 

Personal privileges, mortgage, § 1110, p. 682 
Personal property. Property, generally, post 
Personal representatives. Executors and administra¬ 
tors, generally, post 

Personal wrongs, stockholders, actions against oflBi- 
cers or directors for, § 822 
Petition, 

Directors, actions against by stockholders, | 831, 
p 239 

Officers and agents^ actions against by stockhold¬ 
ers, § 831, p. 239 
Stockholders, 

Inability, actions to enforce, § 688, pp. 1454- 
1464 

Suing or defending on behalf of corporation, § 
573, pp 1295-1298 

Subscriptions^ actions for amount due on, § 382, 
p. 906 

Philippine Islands, 

Corporations created m as foreign corporations, 
S 1787 

Legislative power to create corporations, § 31 
Phrases. Definitions, generally, ante 
Physical condition, fraud in subscription for or pur¬ 
chase of stock, consideration in detemaining, § 
327, p. 863, n. 82 
Place, 

Acceptance of charter, § 38 
Bonds, 

Issuance, § 1157 


Place—Continued, 

Bonds—Continued, 

Payment, § 1168, p. 777 
By-laws, enactment, § 187 
Certificates of stock, issuance, § 262 
Chattel moitgages, execution, § 1217 
Delivery of stock, performance of contract for 
sale, § 409, p. 975 
Directors* meetings, § 746 

Dividends, disci etion of directors as to, § 466, 

p. 1108 

Election of directors, § 718, pp. 36-39 
Piling of reports, directors or officers, § 805, p 
324 

Inspection of books and records, stockholders, § 
508 

Organization, § 63 

Ratification, acts of officers or agents, § 1017 
Seal of corporation, § 175 
Service of process, 

Actions by or against corporations, § 1311 
Foreign corporations, actions against, § 1940 
Stockholders* meeting, § 541 

Notice as required to specify, § 544, p. 1230 
Place of business. 

Fixing, necessity, § 177 
Foreign corporations, ante 

Prmting or painting word incorporated under 
name on, ciimmal liability in respect to, § 
1364, p 1078 

Records as required to be kept in, § 191, p 612 
Statutory provisions, compliance with require¬ 
ment for designation, § 989 
Plant superintendent, contracts, authoiity to enter 
into, § 1043, p. 544, u. 32 
Plea. Pleading, post 

Plea in abatement, directors, stockholders’ action 
against, § 831, p. 243 

Plea of privilege, foreign corporations, actions by or 
against, § 1933 

General appearance as result of filing, § 1950 
Pleading, §§ 1324-1337, pp. 1006-1049 
Admissions, § 1327, p. 1020 

Capacity to sue, § 1330, p 1026 
Corporate existence as sufficiently shown by, 
§ 76, p. 463, n. 14 
Amendment, 1 1335, pp. 1038-1042 

Amount due on subscription, § 382, p. 906 
Change of name shown by, § 1335, p. 1041 
Contracts for sale of stock, § 411, p. 987 ' 
Creditors* suits, § 1440 
Dissolution proceedings, $ 1712, p. 1478 
Foreign corporations, actions against, § 1052 
Receivership proceeding, § 1478, p. 1188 
Stockholders’ liability, enforcement, § 603 
Stockholders suing or defending on behalf of 
corporation, § 573, p. 1297 

Answer, 

Directors, stockholders’ action against, § 831, 
p. 242 

Garnishment, proceeding to enforce stock¬ 
holders’ liability, § 676, p. 1418 
Officers and agents, stockholders’ action 
against, § 831, p 242 

Sale of stock, action on contract of, $ 411, p. 
988 

Stockholders, suing or defending on behalf 
of corporation, § 575 
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Pleading—Continued, 

Answer—Continued, 

Stockholders’ liability, actions to enforce, § 
689 

Subscriptions, actions for amount due on, § 
383, pp. 910-913 

Assignments for benefit of creditors, actions by 
assignee, § 1422, n 58 
Authority, § 1330, p 1028 

OflSlcers and agents, actions by and against 
corporation, § 1334, pp 1033-1038 
Bills and notes, verification, § 1336, p 1044 
Bondholders, actions by, § 1192, p 868 
Bonds, actions to recover on, § 1163, p 763 
Breach of contract, actions by or against corpo¬ 
ration, § 1332 
Galls or assessments. 

Actions for amount due on subscription, § 382, 
p 909 

Propriety, want or invalidity of, actions for 
amount due on subscription, § 383, p 
912 

Capacity to sue and be sued, § 1330, p 1025 

Mode of raising objections to, § 1330, p 1026 
Stockholders* liability, enforcement, § 688, p 
1456 

Cause of action alleged, § 1325 
Certificates of stock, actions to compel issuance, 
§ 265, p. 734 

Change of name, § 1328, p 1022 

Amendment showing, § 1335, p 1041 
Collateral agreements, actions for amount due 
on subscription, § 383, p. 911 
Complaint, 

Directors, actions against by stockholders, § 
831, p. 239 

Invalid or irregular issue of stock, actions 
for cancellation or mj* unction, § 252 
OflEicers and agents, actions against by stock- 
holdeis, § 831, p 239 

Sales of stock, actions on contracts, § 411, 
p 987 

Stockholders, suing or defending on behalf of 
coiporation, § 573, l)p 1295-1298 
Stockholders’ liability, actions to enforce, § 
68S, pp 1454-1464 

Subscriptions, actions for amount due on, § 
382, p 900 

Conditions precedent, actions for amount due on 
subscription, § 383, p 911 
Consolidated corporations, actions by or against, 
§ 1634 

Construction, 

Stockholders’ liability, enforcement, § 688, p. 
1465 

Stockholders suing or defending on behalf of 
corporation, § 573, p. 1296 
Continued existence, § 1327, p 1010 
Contracts, § 1332 

Verification, § 1336, p. 1043 
Corporate existence, ante 
Creditors’ suits, § 1440 
Defenses, § 1325 
Demurrer, § 1327, p. 1013 
Denial, § 1327, p. 1015 
Designation of corpoiation, § 1328, p. 1022 
Directors, ante 
Dissolution, ante 


Pleading—Contmued, 

Elections, proceedings to determine validity, § 
725, p 58 

Estoppel by pleading of stockholders, § 1324 
Foreclosure proceeding, § 1205 
Foreign corporations, ante 
Fraud, 

Actions for amount due on subscription, § 
383, p 912 

Stockholders* action against officers or direc¬ 
tors, § 831, p. 242 

Fraudulent conveyances, actions to set aside, § 
1425 

General issue, § 1327, p 1014 

Capacity to sue as admitted by, § 1330, p. 
1026 

Misnomer, objection waived by, § 1328, p. 
1023 

Ultra vires, defense raised by, § 1331 
Information and belief, verification on, § 1336, p. 
1045 

Inspection of books and records, stockholders’ ac¬ 
tion to compel, § 510 

Instrument sued on, verification as essential, § 
1336, p 1043 

Issues, proof and variance, § 1337, pp 1046-1049 
Jurisdiction, § 1326 

Merged corporations, actions by or against, § 1634 
Misnomer, § 1328, p 1022 

Amendment curing, § 1335, p 1039 
Motio-n for judgment on, want of capacity to sue 
raised by, § 1330, p. 1027 
Name, § 1328, pp. 1022-1025 

Amendment in respect to, § 1335, p. 1030 
Importing incorporation, § 1327, p 1011 
Nonpeiformance of conditions precedent to suit, 

§ 1330, p 1027 

Notice of defense, corporate existence raised by, 
§ 1327, p. 1019 
Officers and agents, ante 

Organization, actions for amount due on sub¬ 
scriptions, § 382, p 907 

Penalties, pioceedings to enforce statutory liabil¬ 
ity for, § 992 

Perfonnance, actions for amount due on subscrip¬ 
tion, § 382, p 908 
Plea, 

Directors, stockholders’ action against, § 831, 
p 243 

Officers and agents, stockholders’ action 
against, § 831, p 242 

Sale of stock, action on contract, § 411, p 
988 

Stockholders, suing or defending on behalf of 
corporation, § 575 

Stockholders’ liability, actions to enforce, § 
689 

Subscriptions, actions for amount due on, § 
383, pp 910-913 

Pledge of stock, foreclosure actions, § 431, p. 
1030 

Powers, § 1330, pp. 1025-1029 
Purposes, actions for amount due on subscrip¬ 
tion, H 383, p 911 
Recciveiship, § 1533 

Appointment of receiver, § 1478, pp. 1186- 
1191 

Dissolution proceeding, § 1750. p. 1531 
Redemption, pledged stock, § 432, p, 1041 
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PleadiBg—Continued, 

Reorganized corporations, actions against, § 1599 
Replication, 

Corporate existr»nce raised by, § 1327, p. 1020 
Nunc pro tunc filing of, actions for amount 
due on subscription, § 384 
Ultra vires, defense raised by, § 1331 
Reply, 

Stockholders* liability, actions to enforce, § 
691 

Subscriptions, actions for amount due on, § 
384 

Repurchasing agreements, actions on, § 324 
Rules applicable to, § 1325 
Signature, § 1336, pp 1042-1046 

Amendment m respect to, § 1335, p. 1038 
Situs, § 1329 

Amendment in respect to, § 1335, p. 1038 
Special plea, § 1327, p. 1016 
Special terms, actibns on contracts for sale of 
stock on, § 326, p. 829 
Specific allegations, § 1327, p. 1012 
Statutory provisions, actions by or against cor¬ 
poration, § 1327, p. 1010 
Stock and stockholders, post 
Subscriptions, actions for amount due, §§ 381-^85, 
pp. 906-913 

Supplemental pleading, § 1336, pp. 1038-1042 
Termination of corporate existence, $ 1327, p. 
1021 

Ultra vires, post 
Venue, § 1326 

Verification, § 1336, pp. 1042-1046 
Creditors’ suits, § 1440 
Dissolution proceedings, § 1686; § 1712, p. 
1477 

Foreign corporations, actions against, § 1962 
Receivership proceeding, § 1478, p. 1190 
Stockholders suing or defending on behalf 
of corporation, § 673, p. 1298 
Voluntary dissolution, petition or applica¬ 
tion, § 1686 

Waiver of objections, § 1327, p. 1020 
Want of authority of oflBlcer or agent, § 1334, p. 
1037 

Wrongs, § 1333 
Pledges, 

Bond subscription, § 1155, p. 738 
Bonds, ante 

Credit, authority of ofiScers and agents, § 1058 
Directors, § 768, p. 126 
President, § 1059,* p. 581 
Directors, ante 

Franchise, extent of power, § 1110, p. 686 
General or managing agent, authority to make, 
I 1062, p. 597 

Loans, power to loan implied from power to 
pled^, § 1145, p. 719 
Oflacers or agents, § 1062, pp 592-698 

Authority to take and enforce, § 801 
Power in respect to, § 1104 

President, authority in respect to, § 1062, p 595 
Property which may be pledged, § 1110, pp. 681- 
686 

Secretary, authority, § 1062, p. 697 
Sole stockholder, right to make, § 613 
Stock. Pledges of stock, post 
Subscriptions, right to pledge unpaid subscrip¬ 
tions, § 287 


Pledges—Continued, 

Treasurer, authority to make, § 1062, p. 597 
Pledges of stock, §§ 417-433, pp. 1004-1032 
Accounting by pledgee, § 431, p 1033 
Actions, pledgee’s right of action on, § 431, p. 
1029 

Advertisement, sale without, § 431, p. 1034 
Assessments, lien for § 424, p. 1012 
Assignment of pledgor’s interest in, § 395, p 933 
Lien as released by, § 424, p. 1014 
Attachment, stock as subj*ect to, § 422, p. 1009 
Bad faith, § 427, p. 1022 

Benefit of corporation, stockholders’ rights in 
rei^ect to, § 204 

Blank indorsement, title acquired by, § 427, p. 
1021 

Bona fide holder, pledgee of, § 427, pp. 1020-1024 

Burden of proof, § 418 

Conditional sale distinguished, § 418 

Consideration, $ 419 

Construction, § 418 

Contract for pledge of stock, by-laws as con¬ 
trolling, § 181, n. 24 
Conversion, § 430 
Damages, § 428 

OflSeers’ liability in reject to, S 849, p. 281 
Pledgee, release of lien by, § 424, p. 1014 
Pledgor’s recoveiy for conversion or wrong¬ 
ful act on part of pledgee, § 432, p 1038 
Wrongful refusal to transfer stock on books, 
§ 422, p 1011 

Death of parties, § 431, p. 1031 

' Redemption by personal representative, § 
432, p. 1039 

Debt of corporation, effect of as against stock¬ 
holder, § 489 
Default, 

Remedies of pledgee after, § 431, pp. 1028- 
1036 

Sale or other dii^sition of stock before, § 
429 

Delivery of shares, § 421 

Demand of payment, necessity before sale of 
* stock, § 431, p 1032 

Directors, eligibility for oflflce as affected by, § 
726, p. 64 

Discharge of subscribers by, § 334, p 878, n. 11 
Disposition of stock before default, § 429 
Distinctions, § 418 
Dividends, effect on, § 469, p. 1117 
Election of directors by pledgee, § 716, p. 33, 
n. 12 

Entry of transfer on corporate books, § 422, p. 
1008 

Estopi>el as result, § 423 
Expenses, lien, § 424, p. 1012 
Fictitious stock, liability of corporation as en¬ 
forceable by pledgee, § 254, p. 713 
Foreclosure, § 431, p 1029 
Good faith, sale on default, § 431, p. 1033 
Governing law, § 419 
Identical certificate, return of, § 428 
Inquiry, duty in respect to, § 427, p, 1022 
Injunction, pledgor’s remedy by way of, § 432, p 
1038 

Inspection of books and records by pledgee, § 
507 

Jury question, § 418 

Lien of pledgee, § 424, pp. 1011-1016 
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Pledges of stock—Continued, 

Marshaling of assets in respect to, § 433 
Mistake, sale hy, § 429 

Money had and received, pledgor’s remedy by 
way of, § 432, p. 1037 
Nature, § 418 

Negligence of pledgee, damages as recoverable 
by pledgor, § 432, p. 1038 
Notice, 

Corporation, § 420 

Sale on default as requiring, § 431, p. 1032 
Offei of peiformance, redemption as dependent 
on, § 432, p 1040 

Officers or agents, authority in respect to, § 801, 
n 68, § 1052, p 661, n. 10 
Operation and effect, § 423 

Option, power of pledgee to give option to pur¬ 
chase, § 431, p. 1036 
Overissue, § 209 , 

Parties, § 419 

Foreclosure actions, § 431, p 1030 
Redemption proceeding by pledgor, § 432, p 
1041 

Payment, 

Lien as discharged by, § 424, p 1014 
Return of stock on, § 428 
Tender of as essential to redemption, § 432, 
p 1040 

Personal liability, § 431, p. 1028 
Personal I'epiesentative, redemption by in case 
of pledgor’s death, § 432, p 1039 
Place of sale on default, § 431, p 1032 
Pleading, redemption proceedings, § 432, p 1041 
Possession of shares, § 421 

Rights of pledgee, § 426, p 1017 
Power of attorney, § 422, p 1008 
Pre-existing debt, security for, § 427, p. 1023 
Pieferences, § 424, p 1014 
Prior dividends, rights, § 469, p 1119 
Private sale on default, § 431, p 1034 
Proxies, voting of stock by, § 560, p 1249, n. 55 
Public sale, default authorizing, § 431, p. 1034 
Ratification of sale of stock, § 431, p 1035 
Reacquired stock, § 213 
Redemption by pledgor, § 432, p. 1039 

Validity of as purchase of own stock, § 950, 
p 388, n 25 

Registration on coi-porate books, § 422, pp. 1008- 
1011 

Reissued stock, sale by pledgee, § 214 
Remedial rights of pledgee, § 426, p. 1019 
Remedies, 

Pledgee, § 426, p 1019 

After default, § 431, pp 1028-1036 
Pledgor, § 432, pp 1036-1041 
Third persons, $ 433 

Replevin, pledgor’s remedy by way of, § 432, p. 
1037 

Requisites, § 419 

Return of stock, requirements as to, § 428 
Sale by pledgee, §§ 214, 431, p. 1031 
Before default, § 429 
Purchase by pledgee, § 431, p 1035 
Rights acquired by transferee, § 444, p 1083 
Set-off or recoupment in action on debt or La¬ 
bility, § 431, p. 1029 
Setting aside of sale, § 431, p. 1033 
Shares subject of, § 417 
Stockholders, pledgor of stock as, § 425 

20 0. J S.-91 


Pledges of stock—Continued, 

Stockholders’ liability, § 644 

Suing or defending on behalf of corporation, ef¬ 
fect of, § 666, p. 1286 

Tender of payment, return of stock on, § 428 
Tender of performance, redemption as dependent 
on, § 432, p. 1040 

Third persons, dividends paid to, § 469, p. 1119 
Time of sale on default, § 431, p. 1032 
Title of pledgee, § 426, pp. 1017-1020 
Title of pledgor, § 425 

Transfer on corporate books, § 422, pp. 1008-1011 
Trust, pledge of stock held in, § 427, p. 1023 
Ultra vires, stockholders’ liability in case of, § 
644 

Use of certificates, pledgee as entitled to, § 426, 

p. 1018 

Validity, § 419 

Voting at stockholders’ meeting, § 548, p. 1244 
Pledgor, § 720, p. 42 
Waiver of lien, § 424, p 1013 
Warranty, title, § 429 

Pocket memorandum books, subscriptions entered in, 
validity of, § 294, p 780 

Podiatry, employment of licensed podiatrist to render 
service to customers as unlawful practice, § 966, 
p 412 

Police laws, foreign corporations, local laws as ai)- 
plicable, § 1809 
Police power, 

Control under, § 948, p. 383 
Management, regulation of under, § 982, n. 65 
Police regulation, powers exercised, § 983 
Policies, 

Judicial interference with, § 984 
Majority stockholders as entitled to dictate, § 
496, pp. 1172-1175 
Pooling agreements of stockholders, 

Sale in violation of, refusal to register transfer 
on books as justified by, § 435, p 1051 
Validity, § 491 

Pools, restraint of trade, power to enter into, § 952 
Possessory actions, maintenance, § 1293 
Postponement, 

Directors, meeting for election of, § 718, p 38 
Stockholders’ liability, hearing on motion for 
execution on judgment against corporation, § 
675, p. 1416 

Stockholders’ meetings, § 565 
Potential stock, actual stock distinguished, § 193, p. 
619 

Power of attorney, 

Bonds, 

Signature by attorney in fact as requiring 
power of attorney to accompany, § 1062, 
p 592 

Transfer, § 1169 

Confession of judgment under, validity, § 1067 
Conveyance of real estate, officers and agents, § 
1038, p. 532 

Fidelity and surety bonds, agent as authorized 
to execute pursuant to, § 1063, n 97 
Proxies, voting of stock, § 550, p. 1252 
Recordation of, execution of deed, § 1100, p. 661 
Seal, execution under, § 722 
Stock and stockholders, post 
Powers, §§ 933-1259, pp 368-046 
Abuse, effect, § 969 
Actions, ante 
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Powers—Continued, 

Agent, acting as, § 96S 

Application, articles or certificate as required to 
state, § 65, p. 435 
Arbitration, submission to, § 1256 
Articles of incorporation, construction in rela¬ 
tion to, § 947 

Assignment for benefit of creditors, ante 

Assignments, § 1240, pp. 932-935 

Attorney in fact, execution of deed as, $ 953 

Bonds, issuance of, § 1147, pp. 723-727 

Borrowing money, § 144 

Burden of proof, § 958, p. 413 

By-laws, 

Effect, § 937 
Enactment, § 186 

Certificate of incorporation, construction in rela¬ 
tion to, § 947 
Charters, ante 

Combinations, entering into in restraint of trade, 
§ 952 

Compromise of claim, § 1255 
Consolidation, § 1605 
Contracts, ante 

Conveyance of property, §§ 1095-1103, pp. 654- 
673 

Corporate existence, incident to, § 944 
Customs and usages, exercise in accordance with, 
§ 960 

Definitions, § 965 

Directors, representation of corporation, § 1000 
Documentary evidence on question of, § 958, p. 
415 

Employment contracts, entering into, g 1251, pp. 

940-943 

Enlargement, 

Charter board, § 935 
Construction effecting, § 948, p. 378 
Evidence, § 958, pp. 412-415 
Excess of, effect, § 969 

Exercise of, geneially, |§ 960-964, pp. 416-419 
Exhaustion of, § 940 

Express or implied powers, § 943 “ " 

Federal constitution limiting, § 948, p. 384 

Franchise distinguished, g 933 

General manager, § 1002 

Gift of property, g 1096 

Illegal transactions, g§ 966, 967 

Implied authority, generally, ante 

Implied contracts, ante 

Implied powers, generally, ante 

Improper exercise of, effect, § 968 

Incidental powers, § 945, p. 373 

Informalities in exercise of, effect of, g 968 

Interest-bearing stock, issuance of, g 217 

Judicial supervision, g 984 

Jury questions as to, § 959 

Law questions, g 959 

Lease of property, g 1241 

Legal proceedings, intervention and assisting in, 
g 954 

Legislative grant, g 943 
Legislative recognition, § 947 
Legislative regulation, g 982 
Limitations, notice of, § 942 
Misuser, dissolution on ground of, g 1663 
Mortgages, gg 1104-1111, pp. 673-686 
Municipal grant, enlargement by, g 938 
Nature of, g 933 


Powei*s—Continued, 

Notice of limitations, § 942 
Oath, taking of, § 955 
Officers and agents, ante 

Other corporations, purchasing and holding stock 
in, § 951, pp 392-397 

Own stock, purchasing and holding, g 950, pp 
387-392 

Place of exercising, g 962 

Pleading, actions by or against corporation, g 
1330, pp 1025-1029 
Police regulation, § 983 
Pools in restraint of trade, g 952 
Practicing profession, § 956, pp 400-412 
President of corporation, g 1001, p, 466 
Presumptions, § 958, p 413 
Profession, practicing, § 956, pp. 400-412 
Property, acquisition and holding, §§ 1088-1094, 
pp 626-648 

Purchasing and holding stock, 

Other corporations, § 951, pp. 392-397 
Own stock, g 950, pp. 387-392 
Purposes of incorporation, limitation by, g 949, pp. 

384-387 
Receivers, post 

Reorganization as affecting, g 1591 
Representation of corporation, officers and agents, 
gg 993-1087, pp. 455-626 

Restraint of trade, entering into contracts in, § 
952 

Rewards, offer, g 1254 
Sales, g 1240, pp. 932-935 

Foreclosure under power, g 1198 
Officer or agent, exercise through, g 1062, p. 
593 

Scope, gg 941-969, pp. 371-416 
Seal, necessity and use of in exercise of power, 
g 964 

Secretary of corporation, g 1001, p. 468 
Securities, taking of, § 1237 
Source, gg 934r-940, pp 368-371 
Statutory provisions, 

Directors governed by, g 7;42, p. 81 
Exercise m accordance with, g 960 
Express prohibition or limitation, g 939 
Notice of limitation by, g 942 
Powers derived fiom, g 934, p. 67 
Stock and stockholders, post 
Subsidiary corporations, exercise through, g 960 
Supervision and legulation of, gg 982-992, pp. 445- 
’ 455 

Territorial limitations, g 178 
Time of exercise, g 961 
Treasurer, g 1001, p. 469 
Trustees, 

Dissolution, g 1745, p. 1514 
Representation of corporation, g 1000 
Ultra vires, generally, post 
, Unauthorized manner, transactions executed in, 
g 968 

User or existence of, coiiiorate existence as suf¬ 
ficiently shown by, g 76, p. 466 
Vice president, g 1001, p. 468 
Writing, necessity of, g 963 

Practice of law, power of corporation to engage in g 
956, p 400 

Predictions, fraud in subscription for or purchase of 
stock as result of, g 327, p 854 
Preemptive rights. Subscriptions, post 
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Pre-existing debt, 

Bonds, 

Issued In payment, § 1149, p. 732 
Pledge, § 1160, p. 745 

Pledge of stock as secuiity for, § 427, p 1023 
Prefeience, security for, § 1393, p 1115, n 43 
Transfers of security for, insolvency as affect¬ 
ing validity, § 1378 

Preferences, §§ 1383-1305, pp 1100-1117 
Accounting, pi eferred creditor, § 1399 
Actions to recover, assignee for benefit of cred¬ 
itors, § 1419 
Advances, 

Officers or directors, § 1391, p. 1110 
Securing, § 1388 
Assignment, § 1393, p. 1113, n. 29 
Assignments for benefit of creditors, foreign cor¬ 
porations, § 1894 
Attachment, obtaining by, § 1395 
Bill of sale resulting in, § 1393, p 1113, n. 29 
Circuitous preference, § 1393, p. *1113, n. 29 
Collusion, judgment obtained by, § 1389 
Confession of judgment, § 1389 
Directors, § 1391, p. 1111 

Construction, statutory provision prohibiting, § 
1393, p 1113 

Corporate action, §§ 1384-1393, pp. 1102-1115 
Rules applicable, § 1385, pp 1101-1104 
Statutory provisions, § 13^, pp. 1112-1116 
Creditors, acts of, §§ 1394, 1396 
Creditors’ suits, 

Obtaining of preference as affecting right to 
maintain, § 1433 
Right of, § 1435 
Deed of trust, § 1393, p. 1115 
De facto officers, § 1391, p. 1110 
Default judgment, § 1389 
Directors, § 1391, p. 1111 
Directors, ante 

Dissolution proceeding, §§ 1738, 1739; § 1766, p 
1551 

Trustees’ liability in respect to, § 1745, p. 
1517, n. 10 
Distribution, 

Capital, preferred stockholders, § 230 
Preferred creditors* right to participate in, 
§ 1397 

Equitable mortgage, § 1184 
Equity, setting aside in, § 1428 
Execution, § 1395 

Extrateiritorial force, statutory provisions re¬ 
specting, § 1383 
Foi^eign corporations, ante 
Garnishment, § 1395 
Going concern, § 1387 
Good faith, effect of, § 1386 
Governing law, § 1383 

Insolvency, preferences during, liability of di¬ 
rectors or officers in respect to, § 901 
Interest, payment resulting in, § 1393, p. 1113, n. 
29 

Judgment note, § 1389 

Directois, § 1301, p 1111 
Judicial process, obtaining by, § 1395 
Knowledge of insolvency, effect of, § 1386 
Lien on stock, § 455 

Limitation of actions, setting aside, $ 1428 
Managing agent, § 1391, p. 1109 


Preferences—Continued, 

Mortgages, § 1393, p. 1113, n. 29 

Antecedent loans made during solvency se¬ 
cured by, § 1386 

Multiplicity of suits, receivership to avoid, 
§ 1458 

Notice, § 1393, p. 1114 
Officers and agents, ante 
Pledge of stock, § 422, p. 1010; S 424, p. 1014 
Pre-existing debts, security for, § 1393, p. 1115, 
n. 43 

Receivership, effect, § 1498 
Relatives of officers or directors, § 1392 
Remedies, § 1395 
Creditors, § 1428 

Remission of preferred creditor’s original securi¬ 
ty, § 1398 

Reorganization, validity of, § 1585, p 1340 
Rights and liabilities of preferred creditors, §§ 
1396-1399 

Rules applicable to, extent and limitation, § 1386 
Setting aside, creditors’ rights in respect to, § 
1428 

Statutory provisions, 

Corporate action, § 1385, pp. 1101-1104; § 
1393, pp. 1112-1115 
Extraterritorial force, § 1383 
Legal proceedings, § 1395 
Stock and stockholders, post 
Subscriptions to stock, stockholders, $ 202 
Trust fund doctrine, 

Application, § 1385, p. 1102 
Extent and limitation of rule, § 1386 
Trustees, liability of preferred creditor as, § 1399 
Voting for, officers or directors, effect of, § 1391, 

p. 1110 

Preferred creditors, rights and liabilities, §§ 1396-1399 
Preferred right, defined, § 219 

Preferred stock and stockholders, §§ 227-233, pp. 655- 
665 

Amendment of charter in reject to as requiring 
unanimous consent, § 81, p. 479 
Application, articles or certificate as required to 
show preferences, § 55, p. 438 
Borrowing money, issuance for purpose of, § 222, 
p. 653 

By-laws, power to issue under, § 222, p. 653 
Calls or assessments, liability for, § 589 
Certificate of shares, issue or tender, § 289 
Charter, issuance governed by, § 222, p, 650 
Classification, increase of stock as result, § 268, 
p. 740 

Common stock, exchange foi, § 234 
Consent to issuance of preferred stock, § 222, p. 
653 

Consolidation, issuance, § 1627 
Contract, 

Dividends as dependent on, § 229, p. 658 
Take or issue unauthorized stock, § 226 
Creditors, 

Lien as agamst rights of, § 231 
Status of stockholder, § 228 
Cumulative dividends, § 229, p. 661 
Defined, § 220 
Directors, 

Election by preferred stockholders, § 716, p. 
33 

Power to create or issue, § 222, p. 653 
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Preferred stock and stockholders—Continued, 
Dissolution, 

Maintenance of suit for, § 1707, n. 13 
Priorities, § 1769 
Rights, § 1642, n 70 
Distribution of capital, rights, § 230 
Dividends, ante 

Election of directors by preferred stockholders, 
adjourned meeting, § 718, p. 39 
Election to exchange common stock for, § 201, p. 
637 

Estoppel, objection, § 225 

Validity of issue, § 257, p 720 
Exchange for common stock, § 234 
Franchise, lien on, §§ 224, 231 
Increase or reduction, « 269, p 748 
Interest, 

Authority to pay, § 224 

Misrepresentations as to as fraud in subscrip¬ 
tion for or purchase of stock, § 327, p 
856, n. 35 

Invalid or irregular issue of stock, preferred 
stockholders* right to question legality, § 252 
Issuance in violation of law, § 221 
Liabilities of stockholders, §§ 227-233, pp. 655- 
665; § 589 

Superadded liability as attaching to, § 632 
Liens, § 224 

Assets of corpoiation, § 230 

Distribution of assets on dissolution, g 1769 

Franchise, § 231 

Properties, §§ 224, 231 

New stock, stockholders* right to participate in 
distribution, § 201, p. 634 

Options, exchange of stock for common stock, § 
234 

Pleading issuance and authorization of, actions 
for amount due on subscription, § 382, p 
909 

Power to issue, § 222, pp. 650-654 
Priorities, § 1560 

Dissolution, § 1769 

Profits, participation in, § 229, p. 658 
Proportionate issuance of, objections, § 794 
Ratification, issuance, § 257, p 720 
Redemption, § 278 

Dividends, § 229, p 659 
Overissue as affected by, § 209 
Remedies of preferred stockholder, § 235 
Retirement, § 278 

Rights of stockholders, §§ 227-233, pp. 655-665 
Status of stockholders, §§ 227-233, pp 655-666 
Stock dividends, rights as to, §§ 230, 236 
Smng or defending on behalf of coiporation, pre- 
feried stockholders as entitled to, § 566, p. 
1286 
Surplus, 

Participation in, g 230 
Rights, g 229, p 659 
Transfer, surplus, § 229, p. 659 
Unauthorized stock, contract to take or issue, § 
226 

Votmg at stockholders* meeting, § 548, p. 1243 
Prejudice, change of venue on ground of, § 1301 
Preliminary acts, foreign corporations, doing busi¬ 
ness within state, g 1832 

Preliminary expenses, calls on unpaid subscriptions to 
defray, g 344 


Preliminary hearing, criminal prosecution as requir¬ 
ing, § 1365 

Preliminary negotiations, sales of stock, g 400, p 941, 
n 32 

Premature actions, sales of stock, actions on contracts 
for, g 411, p. 986 
Premiums, 

Bonds, 

Redemption before maturity as requiring 
payment of, § 1168, p 780 
Sale of bonds, dividends as payable out of, 
§ 462, p. 1101 

Capital stock, sharing premium with existing 
stockholders, § 201, p. 636 
Subscriptions, exaction of as condition to ex¬ 
ercise of right, g 201, p. 632 
Prepaid stock, defined, § 215 
Prescription, 

Oorpoiations, g 25 
Several names of corporation, § 166 
Presence in state, foreign corporations, suit in per¬ 
sonam as requiring, § 1919 
Presentment, 

Bonds, liability as dependent on, g 1168, p 779 
Coupons, liability as dependent on, § 1170, p 791 
President, 

Accommodation paper, liability of corporation, § 
1061 

Accountants, employment, g 1048, p 651 
Actions in name of, g 1200 
Admissions, binding effect on corporation, g 1071 
Advertising contracts, power to enter, g 1043, p, 
542, n 12 

Agents, acts through, § 767 
Arbitration, power to submit to, g 1065 
Architects, employment, g 1048, p 551 
Assignment for benefit of creditors. 

Power to make, g 1404 
Selection of assignee, § 1414 
Assignment of chose in action, authority, g 1039 
Attorney, employment, § 1051 
Bonds, 

Authority to issue, g 1062, p 595 
Pledge of to secure indebtedness, § 1160, p. 
745 

Bookkeeper, authority to employ, g 1048, p, 551 
Borrowing money, g 1059, p. 581 
Choses In action, authority to assign, g 1039 
Clerks, acts through, g 767 

Collection, authority, § 1057, p 575, n 90, p. 577 
Commissions on sale of stock, g 803, n 20 
Compiomise or settlement, power to enter, g 1064, 

p 601 

Conditional sales contracts, power to enter, § 
1056, p. 571 

Confession of judgment, power, g 1067 
Contracts, 

Power to enter, g 1043, p 540 
Signature, g 1138, p. 707, n.^ 72 
Conveyances, 

Authority, g 1038, p. 533 
Execution of instrument, g 1100, p 661 
Counsel, authority to employ, g 708, p, 130 
Creditors, trustee relationship in lespect to, g 
837 

Death, dissolution as not resulting, g 1666 
Debts, personal liability for, g 839, n, 41 
Declarations, bmding effect on corporation, § 
1071 
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President—Continued, 

Demand on, stockholders suing or defending on 
behalf of corporation, § 564, p 1282 
Diligence required in management of affairs, § 
704, p 119 
Directors’ meetings. 

Calling, § 747, p 88 
OflOice of, § 746 

Presence at as essential, § 749, p. 96 
Discretion, management of corporate affairs, § 
7G4, p. 119 

Disposition of corporate property or assets, pow¬ 
er in respect to, § 1038, p 533 
Employment contracts, authority to enter into, § 
1048, p 549 

Entire corporate property, disposition of, § 1040 
Foreign corporation, service of process on, § 1941 
General manager, acting as. General manager, 
ante 

Gift of assets or property, authority in respect to, 

§ 1041 

Guaianty, power to enter into contract of, § 
1003 

Indemnity, power to enter into contract of, § 
1003 

Individual debt, diversion of assets in payment, 

§ 773 

Insurance policy on life of, transfer of corporate 
assets as including, § 1102, p 070 
Knowledge acquired by, coiporation as charge¬ 
able with, § 1079 
Leases, 

Cancellation or surrender, § 1055 
Power to execute, § 1054, p 566 
Legal proceedings, representation of corporation 
in, § 1066, p 604 

Litigation, power to conduct, § 1060, p 604 
Losses, liability for, § 767 
Management of affairs, duties and liabilities, § 
764, p 119 

Medical and surgical attendance, authority to 
provide for, § 1050, p. 554, n. 33 
Mismanagement, liability for, § 764, p, 119 
Modification of contract, authority in respect to, 

8 1044 

Mortgages, authority to execute, § 1062, p 695 
Negotiable instruments, execution, acceptance or 
indoiboment, § 1060, p 586 
Party to suit against corjwration, § 1304, n. 3 
Payments, authority m respect to, § 1057, p. 677 
Pledges by, 8 1062, p. 595 

Credit, authority, § 1059, p. 581 
Powers of, § 752 

Acting for corporation, § 1001, p. 466 
Presumptions, power to confess judgment, § 1067 
Process, service on, § 1313 
Profits, accounting for, § 768, p 126, n 18 
Property, duties and Uabilities in respect to, § 
708, p 125 

Purchases, authority in respect to, § 1066, p, 671 
Stock, power in respect to, § 1062, p. 662, 
n. 23 

Ratification, unauthorized acts or contracts by 
ofllcer or agent, § 1016, p. 490 
Receivership, consent to appointment of receiver, 
§ 1473 

Release, power to grant, § 1064, p 600 
Removal from office, salary as ceasing in case 
of, § 806, p. 206 


President—Continued, 

Representation of corporation by, § 1001, p. 46t5 
Sales, authority, § 1056, p 671 
Scope of authoiity, binding effect of acts not 
within, § 1001, p 467 

Skill and ability required in management of af¬ 
fairs, § 764, p 119 

Stock, power to dispose of, § 1062, p 561 
Stockholders’ meeting. 

Calling of, § 543 
Calling to older, § 645 

Suretyship, power to enter into contract of, f 
1063 

Termination of lease to corporate property, au¬ 
thority, § 1054, p, 565 
Transfers of stock, § 437 

Treasuiy stock, power to dispose of, § 1052, p. 
561 

Trust, eligibility for office when stock held in 
trust, § 726, p. 63 

Trustee relationship, creditors, § 837 
Unauthorized conveyances, effect, § 1038, p. 533 
Piesiding officer, stockholders’ meetings, § 545 
Presumptions, 

Acceptance of charter, § 38 
Acceptance of office, directors, § 727 
Accommodation paper, power m respect to, § 
1228 ^ 
Actions by and against corporation, generally, § 
1338, p 1049 

Amendment of charter, acceptance by, § 81, p. 
481 

Appeals, § 1346 

Assignments for benefit of creditors, 

Consent of stockholders, § 1403 
Foreign corporations, authoiity to make, § 
1894 

Authority, officers and agents, §§ 1024-1026, pp. 
607-510 

By-laws, ante . 

Capacity, acquisition and holding of property, 8 
1088, p 636 

Certificates of stock, validity and ownership, § 
264 

Change of name, § 171, p. 571 
Charter, stockholders’ knowledge of provisions, 

8 487 

Commercial paper, validity, 8 1224 
Compensation, officers oi directors, § 803 
Actions by, 8 810, p 210 

Confession of judgment, power of president In 
respect to, 8 lO®*^ 

Consolidated corporations, actions by or against, 

8 1635 

Contracts, validity, 8 1119 

Foreign coiporations, 8 1805 
Conveyances, compliance with formalities, 8 1096, 
p. 656 

Corporate existence, 8 75, p 460 
Deeds, regularity, § 1100, p 662 
De faco corporations, foreign corporations, 8 1885 
Directors, ante 

Dissolution, actions by or against corporation 
after dissolution, 8 1779 
Domicile, 8 176, p. 585 

Employment contracts, authority of corporate 
officers to execute, 8 1943 
Foreclosure proceedings, § 1206, p. 881 
Foreign corporations, ante 


1445 



INDEX TO CORPORATIONS 


Presumptions—Continued, 

Fraud, overvaluation of property, labor or serv¬ 
ices acquired m payment of stock, § 246, p. 
700 

General manager, authority to enter into con¬ 
tracts. § 1043, p. 545 
Implied contracts arising from, § 1125 
Incorporation, foreign corporations, § 1912, p. 
142 

Insolvency, § 1374 

Judgment or decree, actions by or against corpo¬ 
ration after dissolution, § 1780 
Legality of purpose for which corporation was 
formed, § 47, p 428 
Loans, power to make, § 1145, p 719 
Mailing of notice, call or assessment, § 359, n. 33 
Managing oflicer, authority to enter into con¬ 
tracts, § 1043, p 545 

Merged coiporations, actions by or against, § 
1635 

Mortgages, ante 

Name of corporation, § 1338, p. 1050 
Contracting under, § 1136 
Negotiable instruments, validity, § 1224 
Notice, stockholders’ meetings, S 557 
Officers and agents, ante 
Place of business, § 177 
Powers, § 958, p. 413 

Promise to pay, subscriptions, § 386, p. 914 
Property, 

Acquisition and holding, § 1088, p. 636 
Quantity that might be acquired, § 1088, p. 
637 

Proxies, exercise of powers, S 550, p. 1252 
Purchase of corporate property, directors or of¬ 
ficers, § 775, p. 139 

Quorum, stockholders’ meetings, § 557 
Ratification, 

Breaches of trust by directors or officers, § 
763 

Contracts of directors, § 783, p. 168 
Receivership proceeding, 8 1482 
Records giving rise to, § 191, p 613 
Reliance on representations, fraud in subscrip¬ 
tions for or purchase of stock, § 327, p 862, 
n. 74 

Removal of officers, § 738, p. 73 
Review, actions against foreign corporations, | 
1958 

Seal, post 

Secretary, contracts in transacting ordinary busi¬ 
ness of coiporation, § 1043, p. 543 
Securities, regularity, § 1237 
Stock and stockholders, post 
Subscriptions, actions for amount due on, § 386, 
p. 914 

Territorial limitatioh of powers, § 178 
Value of property, 

Labor or services received in payment of 
stock, § 246, p. 699 

Stock, seller as presumed to know, § 402, 
p. 947 

Validity, certificates of stock, § 264 
Voting trusts, legality, § 652, p 1260, n. 80 
Previous advances, mortgage given in consideration 
, of, vaUdity, § 1173 
Prima facie evidence, 

Oertificate of stock, validity of Issue and owner¬ 
ship, § 264 


Prima facie evidence—Continued, 

Corporate existence, § 75, p. 460 
Foreign corporations, ante 

Incorporation, contracting with association as 
corporation, § 109, p. 506 
Records, § 191, p. 612 
Return, service of process, § 1321 
Seal of corporation, § 1139, p. 712 
Mortgages, § 1180 

Service of process, foreign corporations, § 1948 
Stockholders, status, § 476 
Primary franchise. 

Mortgage, power to mortgage, § 1110, p. 684 
Transfer, quasi-public corporations, § 1103, p. 671 
Primary liability, stockholders. 

Contracts extending liability, § 601 
Limitations in rei^ect to, § 683, p. 1445 
Principal and agent. 

Bond signed by attorney in fact, sufficiency, § 

1062, p. 592 

Corporate agents, generally. Officers and agents, 
ante 

Deed, execution of deed as attorney in fact, pow¬ 
er, § 952 

Corporation and stockholders or members as oc¬ 
cupying relation of, § 5, p. 372 
Directors, relationship, § 761, p 105 
Liability on principles of agency, fraudulent is¬ 
sue of stock, § 254, p. 712 
Members, § 5, p. 372 

Mortgages, relationship of between mortgagor 
and trustee, § 1191, p. 841 
Officers and agents, generally, post 
Proxies, voting of stock, § 550, p. 1248 
Relationship betwe^ corporation and employer, 
§ 953, n. 52 

Stock and stockholders, post 
Subagents, 

Appointment by general agent, approval of 
officer, § 1048, p. 552 
Delegation of power to, § 759 
Resignation of appointing officer as affecting, 
§ 736 

Subscriptions. Officers and agents, ante 
Trustees, relationship as, § 761, p. 106 
Underwriting agreements, underwriter as agent 
of corporation, § 1156 
Undisclosed agency, post 
Venue as fixed by place of agency, § 1298 
Principal office. 

Directors’ meetings at, § 746 
Receivership, venue of proceeding, § 1476 
Residence as for purpose of actions, § 1296 
Venue of actions fixed by, § 1297 
Printed seal, necessity of, § 175 
Prior indebtedness, pledge of stock supported by con¬ 
sideration of, 8 419 
Priorities, 

Administration exi>enses, 8 1567 
Attachment creditors, dissolution proceedings, § 
1765 

Attorneys, claims for services, 8 1565 
Bonds and bondholders, anfTe 
Bookkeepers, claims for services, 8 1553 
Burden of proof, 8 1669 
Chattel mortgages, 8 1221 
Clerks, dadm for services, § 1553 
Costs, 

Dissolution proceeding, § 1765 
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Priorities—Continued, 

Costs—Continued, 

Receivership proceedings, § 1567 
Creditors, ?f 1547-1569, pp. 1291-1311 
Stockholders, § 1560 

Directors, dissolution proceeding, § 1765 
Dissolution, §§ 1765, 1769 
Dividends, § 1560 

Dissolution of corporation as affecting, § 
1769 

Bnaployees, claims of, § 1662 

Dissolution proceedings, § 1765 
Equitable mortgages, § 1190, p. 836 
Evidence, § 1569 
Execution sales, proceeds, § 1343 
Franchise taxes, § 1566 

Fraudulent conveyances, setting aside, § 1428 
Garnishment creditors, dissolution proceeding, § 
1766 

Judgment creditors, § 1551 
Managers, claims for services, § 1553 
Mechanics* liens, § 1190, p. 831; $ 1564 
Mortgages, ante 
Officers and agents, ante 
Preferred stockholders, § 1560 
Dissolution, § 1769 
Receivers, post 
Secured creditors, § 1560 
Statutory provisions. 

Dissolution proceeding, $ 1765 
Labor claims, § 1552 
Mortgages, § 1656 
Stock and stockholders, post 
Subsidiary corporations, claims of, § 1568 
Superintendents, claims for services, § 1553 
Taxes, § 1666 
Trust creditors, § 1549 
Unsecured creditors, § 1550 
Vendors* liens, j 1190, p. 835 
Waiver of, dissolution proceeding, § 1766 
Wages, claims for, J 1552 

Assignment of claim, § 1554 
Winding up affairs, § 1765 

Privies, estoppel by deed operating against, § 109, p. 
508 

Private corporations. 

Classification, § 18, pp- 394r-399 
Stockholder and member of another corporation, 
§ 35, p. 414 

Private sale, pledge of bonds, liability to junior 
pledgee on, § 1160, p. 749 
Privil^e. Venue, generally, post 
Privilege tax, foreign corporations, payment of as 
evidence of intention to carry on business within 
state, § 1912, p 145 
. Privileges and immunities, 

Application, articles or certificate as required to 
state, § 55, p. 435 

Corporations as included within constitutional 
provisions, § 8, p 389 
Grant, power, § 1005, p. 651 
Knowledge of corporate existence as affecting, § 
73 

Mortgage, § 1110, p 682 
Power of Congress to grant, § 29 
Probate court, conducting proceedings in as illegal 
practice of law, § 956, p. 410 
. Process, S 1305 

Acknowledgment of service, § 1317 


Process—Continued, 

Adverse interest of person served, § 1316 
Agent for service of, compliance with statute 
requiring, § 989 
Attachment, service, § 1353 
Common law, foreign corporations, § 1987 
Consolidated corporations, actions by or against, 

§ 1633 

Construction, return, service of process, § 1321 
Corporation as person within meaning of stat¬ 
utes relatmg to service, | 8, p. 386 
County to which issued, § 1307 
Creditors* suits, § 1439, pp. 1143-1146 
Criminal prosecutions, § 1368 
Description of corporation, § 1308 
Directors, ante 
Dissolution, ante 
Employees, service on, § 1314 
Evasion of service, § 1319 
Foreclosure of mortgage, § 1203 
Foreign corporations, ante 
Form and requisites, § 1308 
Fraud in service, § 1318 
Garnishment, service, § 1355 
Foreign corporations, § 1931 
Managing agent, service on, § 1314 
Merged corporation, actions by or against, § 1633 
Misnomer, waiver, § 1322 
Objections to service, § 1322 
Officers and agents, post 

Persons on whom service may be made, § 1312 

Place of service, § 1311 

Preference obtained by use of, § 1395 

President, service on, § 1313 

Publication of service, § 1320 

Receivership, 

Actions by and against receiver, § 1532 
Effect as respects service of, § 1500 
Reorganized corporations, actions against, § 1598 
Representative capacity, existence at time of 
service, § 1316 
Return of service, § 1321 

Foreign corporations, §§ 1931, 1948 
Garnishment, § 1355 
Secretary, service on, § 1313 
Service, generally, §§ 1306, 1309 
Statutory provisions, § 1306 
Return of service, § 1321 
Service, § 1309 

Stockholders, suing or defending on behalf of 
, corporation, § 571 

Stockholders’ liability, actions to enforce, § 685 
Substituted service, § 1309 
Time of service, § 1310 
Treasurer, service on, § 1313 
Waiver of service, § 1322 
Proclamation Dissolution, ante 
Professional services, stockholders’ liability in respect 
to claims for, § 655 

Professions, practicing, § 956, pp 400-412 

Foreign corporations, restiictions in respect to as 
condition precedent to doing .business within 
state, S 1822 

Formation of corporation for purpose of prac- 
* ticing, § 47, p 428 
Profits, 

Accounting, 

Contracts made by directors or officers on be¬ 
half of corporation, S 787 
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Profits—Continued, 

Accounting—Continued, 

OflScers or directors, § 768, p 126, n. 18 
Purchase of coiporate property by directors 
or officers, § 775, p 140 
Resale of property by directors or officers to 
corporation, § 777, p 146 

Capital or capital stock in relation to, § 193, p. 
617 

Competing business, accounting by officers or di¬ 
rectors engaging m, § 785 
Contracts, legality as determined by, § 1118 
Diiectors, defenses in action by coiporatlon to 
recover, § 814 

Dividends distinguished, § 459 

Implied powers as not arising from, § 945, p. 374 

Preferred stock, 

Dividends payable out of, § 229, p. 659 
Participation in, § 229, p. 658 
Promoters, disclosure, § 152 
Purchase of corporate property by officers or di¬ 
iectors, accounting for, § 775, p 140 
Receivership, appomtment as affected by, § 1454, 
p 1159 

Resales of property by directors or officers to cor¬ 
poration, accounting for, § 777, p. 146 
Return of, rescission of contract for sale of stock, 
§ 408, p. 968 

Pro hae vice, adoption of seal, § 175 
Promise or expressions, fraud in subscription for or 
purchase of stock as result of, § 327, p 854 
Promise to pay. 

Pleading, actions for amount due on subscription, 
§ 382, p. 909 

Subscriptions, presumptions, § 386, p 914 
Promoters, 

Abortive undertaking, liability of, § 136 
Accounting, secret profits, § 147 
Acts done or contracts made in behalf of cor¬ 
poration by, rights or liabilities of, § 961 
Adoption of contracts made by, § 122, p. 524 
Aiders and abettors of fraudulent promoters, li¬ 
ability, § 142 

Bonds issued to in payment for options, validity, 
§ 1149, pw 731 
Bonus, § 153 

Accounting for, § 149 
Stock issued to, § 245, p 686 
Breach of trust, 

Agreement csontemplating, § 138 
Contribution in case of, § 141 
Liability for, § 140 

Corporation for, § 147 
Subscribers for, § 137 
Business term, § 119, n, 40 
Ohoses in action, title to, § 128 
Commissions, $ 153 

Accounting for, § 149 
Compensation, liability for, § 145 
Compromise and settlement with corporation, § 
159 

Concealmenjt, liability for, § 155 
Joint and several liability, § 156 
Consolidation, trust relationship, § 1625 
Conspiracy, recovery agamst corporation on 
ground of, § 163 
Contracts, § 122, pp 523-628 

Adoption, personal liability as affected by, § 
132, p. 533 


Promoters—Continued, 

Contracts—Continued, 

Compensation as dependent on, § 145 
Construction, § 122, p 527; § 132, p 535 
Corporations, § 146 

Ownership and distribution of stock, § 204 
Personal liability on, § 132, pp. 532-536 
Rescission, § 160, p 557 
Rights and liabilities, §§ 133, 138 
Conveyances or transfers, § 127 

Between promoters and corporation, § 146 
Creditor, rights as, § 162 
Defined, § 119 

Degree of care required, § 144 
Disclosure, duty of making, § 152 
Estoppel to deny corporate existence, § 110, p. 
510 

Expenditures, 

Contribution and recovery for, § 139 
Liability for, § 145 

Secret profits as precluding recovery for, § 
161 

False representations, liability, § 155 
Piduciaiy relationship, § 120 
^ Franchises, grants of, § 127 
Fraud, 

Agreement contemplating, § 138 
Alders and abettors, liability, § 142 
Corporate liability for, § 123 
' Liability for, § 155 

Aiders and abettors, § 142 
Between themselves, § 140 
Corporation, §§ 123, 147 
Subsciibers, § 137 
Participation in, § 142 

Recovery against corporation on ground of, § 
163 

Good faith, § 144 

Impaitial directors, duty of providing, § 152 
Injunction, § 124 
Nuisance, § 131 

Joint and several liability, fraud on corporation, 
§ 156 

Joint liability to subscribers, § 137 
Leases, property rights of corporation in, § 127 
Liability, §§ 129-132, pp. 531-536; §§ 138-141 
Incorporation, §§ 144-163, pp 547-560 
Misrepresentations, 

Inducing subscnption to stock, rescission 
after formation of corporation, § 328, p. 
865 

Liability, § 142 
Negligence, 

Liability of corporation for, § 123 
Personal liability, § 130 
Nonperformance of agreement by, § 7, p 380 
Notice to, corporation as bound by, § 126 
Nuisance, 

Injunction, § 131 
Personal liability, § 130 

Obligations incurred prior to formation of cor¬ 
poration, stockholders* liability, § 653 
Options, 

Equitable Interest of corporation in, § 127 
Purchase of property on expiration of cor¬ 
poration’s option, § 153 

Ownership of entire stock, seciet profits in case 
of, § 153 

Payment for stock, § 159 
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Promoters—Continued, 

Peiformance or breach, contracts, § 132, p. 636 
Personal liability, § 129 

Preferred stock, classification of, § 222, p. 652 
Profits, disclosure, § 152 
Property rights, § 127 
Quasi-trust relationship, § 120 
Ratification of acts, 

By-laws, § 186, n. 84 
Contracts, § 122, p 524 
Pleading, § 1334, p. 1036 

Receivership, enforcement of promoters’ liability 
by receivers, § 1514 

Relationship toward corporation, § 120 
Representations or admissions, effect, § 125 
Rights and duties as to corporations, §§ 144-163, 
pp. 547-560 

Rights and liabilities of corporations, §§ 121-128, 
pp 522-531 

Rights as between, §§ 138-141 
Secret agreements, subscriptions of stock induced 
by, § 324 

Secret profits, post 
Services, 

Contribution and recovery for, § 139 
Liability foi, § 145 

Secret profits as precluding recovery for, § 
161 

Special agreements, subscribers or purchasers of 
stock, § 135 

Stockholders’ liability in respect to obligations of, 

§ 653 

Subscriptions, post 
Torts, 

Liability of corporation, § 123 
Personal liability, § 130 
Trespass, personal liability, § 130 
Trover and conversion, personal liability, § 130 
Trust relationship to subscribers, § 136 
Promotion, §§ 119-143, pp 521-547 
Proof, 

Acceptance of charter, § 38 
Actions by and against corporation, § 1337, pp 
1046-1049 

Agents, appointment of, § 722 
Assignment for benefit of creditors, claims, § 1409 
Bonds, actions to recover on, § 1163, p. 763 
Calls or assessments, notice or demand, § 359 
Claims, receivership proceeding, | 1539 
Consolidated corporations, actions by or against, 
§ 1634 

Contracts, legality, § 1119 
Creditors’ suits, § 1440 
Directors, ante 

Foreign corporations, actions by or against, §§ 
1911, 1953 

Implied contiacts, § 1127 
Notice, directors’ meetings, § 747, p. 91 
‘ Officers and agents, ante 
Receivership, dissolution proceeding, § 1760, p 
3531 

Reorganized corporations, actions against, § 1599 
Seal, § 175 

Subscriptions, actions for amount due on, § 385 

Propeity, ^ 

Accounting with respect to, directors or officers, 
§ 760 

Acquisition and holding, generally, §§ 1088-1094, 
pp. 626-648; §§ 1112-1117, pp. 686-691 


Property—Continued, 

Amount authorized, statutory provisions, § 1089, 
pp 639, 642 

Application, articles or certificate as required to 
state amount proposed to be held, § 65, p. 
435 

Assignment, transfer by, § 1240, p. 933 

Attachment, liability, § 1350 

Bonds, 

Consideration consisting of, § 1149, p. 729 
Issued in payment, § 1147, p. 723 
Capacity to acquire and hold, §§ 3, 1088, 1089, pp- 
626-642 

Presumptions, § 1088, p 636 
Capital stock compared and distinguished, § 193, 
p. 617 

Change of name as affectmg, § 171, p 571 
Charter provisions, acquisition and holding, § 
1089, pp. 637-642 

Chattel mortgages, generally, ante 
Consideration, stock as, § 1092 
Consolidation, succession to, § 1628 
Constitutional provisions, acquisition and hold¬ 
ing, § 1089, pp 637-642 

Construction of statutory provisions relating to 
acquisition and holding^ § 1089, p 637 
Contract of purchase, § 1092 
Conveyance or assignment to corporation by in- 
i corporators, § 70 

Corporate existence as essential to taking title tOr 
§ 88 

Creditors’ suits, liability to, § 1432 
Deed, § 1090 
Directors, ante 

Disposition of, authority of officers and agents, §§ 
1038-1041, pp 631-637 
Dissolution, ante 
Dividends, § 458 

Payment, § 466, p. 1109 

Division among stockholders, stockholders’ liabil¬ 
ity in respect to, § 597 

Exchange of for stock m other corporations, § 
951, p 396 

Execution, liability to, § 1342, p. 1061 
Foreign corporations, ante 
Fianchise, § 69, n 49 

Conveyance of property as not transfer of, § 
1102, p 670 

Future use, acquisition and holding, § 1088, p. 
634 

Gift or donation, acquisition and holding, § 1090 
Incidental acquisition, § 1088, p 633 
Judicial sales, purchase by directors oi officers, 
§ 776, p. 140 

Legislative enactments, acquisition and holding, 
§§ 1089, 1091 

Limitations, as to acquisition and holding, § 1089, 
pp 637-642 

Majority stockholders, rights in respect to, § 
514 

Members’ lights as to, § 5, p 371; § 7, p. 382 
Merger, succession to, § 1628 
Misrepresentation as to value of as fraud m sub¬ 
scription for or purchase of stock, § 327, 
858 

Mode of acquiring, §§ 1090-1092, pp. 642-646 
Mortgages, generally, ante 
Officers and agents, ante 
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Property—Continued, 

Partnerships, incorporation as affecting rights, § 
143 

Payment for, 

Stock in, § 241, pp. 672-679 
Subscriptions to stock, § 311 
Pleading description of, dissolution proceedings, 
§ 1712, p. 1478 

Pledge, power in respect to, § 1110, p 681 
OflEicers or agents, § 1062, p 592 
Present needs, acquisition and holding, § 1088, p. 
634 

President, powei to disjpose of, § 1038, p 633 
Promotion of business acquisition and holding, § 

1088, p 634 

Protection and enjoyment of necessary property, 
acquisition and holding, § 1088, p. 634 
Purchase, § 1092 

Directors or officers, persons ^titled to ques¬ 
tion validity of transaction, § 778 
Purpose of acquisition or holding, § 1088, p. 631 
Quantity that may be acquired, § 1088, p. 627 
Real property, generally, post 
Receivers, 

Sale by. § 1754 

Title of receiver, § 1506, pp. 1228-1234 
Removal, attachment on ground, § 1349 
Reorganization as affecting, § 1592 
Sales, geneially, post 

Statutoi*y provisions, acquisition and holding, § 

1089, pp. 637-642, $ 1091 
Stock and stockholders, post 

Subsidiaiy coiporatlons, parent corporation as 
entitled to, § 512, p, 1190, n. 34 
Succession, acquisition and holding, § 1090 
Tax sales, purchase by directors or officers, § 775, 
p. 141 

Time of holding, constitutional and statutory pro¬ 
visions, § 1089, p. 640 

Title and ownership of, § 7, p 382; § 768, p. 123 
Transfer of all property, §§ 1102, 1103, pp. 667- 
673 

Ultra vires, post 

Unnecessary property, disposition of, rights, ^ 
1095, p. 650 
Value, 

Constitutional and statutory provisions, § 
1089, p. 639 

Limitation on, § 1088, p. 627 
Voidable sales to directors or officers, § 775, p 
140 

Worthless property, stock issued in consideration 
of, § 246, p. 697, n. 95 
Proportionate liability, stockholders, | 605 
Recoveiy limited to, § 701 

Proposed corpoiation, stock sold in, delivery of in ac¬ 
cordance with terms of contract, § 409, p. 974 
Prospective operation. 

Contract for sale of stock, { 403 
Stockholders* liability, constitutional and statu¬ 
tory provisions, § 6(^ 

Prospective profits, valuation of proi>erty acquired 
in payment of stock, consideration, § 246, p. 699 
Prospective stockholders, rights and liabilities of di¬ 
rectors, § 761, p 104 

Prospects of success, misrepresentations as to as 
fraud in sqbscription for or purchase of stock. 
S 327, p. 857 


Prospectus, 

Ambiguous statements in, avoidance of subscrip¬ 
tion induced by, § 327, p. 864 
Bonds, consideration in construction when issued 
in connection with, § 1151 
Costs, provision for payment of costs of promo¬ 
tion, § 149 

False representations. 

Promoters’ liability, § 142 
Subscription for or purchase of stock, § 327, 
p. 860, n. 63 

Rescission on ground of, § 327, p. 852, n. 
22 

Prosperity of business, misrepresentations as to as 
fraud in subscription for or purchase of stock, § 
327, p. 867 

Protective agreements, stockholders, validity of, § 491 

Provisional remedies, attachment, § 1348 

Proxies, 

Agreement among stockholders not to give, § 551 
Compelling execution of, § 550, p. 1254 
Defined, $ 650, p. 1248 

Directors* meetings, representation by, § 750 
Piling, requirements as to, § 550, p 1252 
General and special authority, § 550, p. 1253 
Notice to as notice to stockholders, § 650, p. 1254 
Participation in meetings by as waiver of notice 
of stockholders* meeting, § 544, p. 1233, n 
72 

Persons entitled to appoint, voting of stock, § 550, 
p. 1249 

Power, § 560, p 1252 

Quorum at stockholders* meetings, determined by, 
' § 546, n. 99 

Restraining from voting, § 550, p. 1255 
Revocation, § 550, p. 1254 

Sales of stock, consideration for as insufficient, § 
400, p. 943, n. 51 

Secondary evidence of contents, § 550, p. 1252 
Voting at stockholders* meeting, § 550, pp. 1248- 
1265; $ 720, p. 42 
Authority of, § 560, p 1252 
Duration of authority, § 550, p. 1253 
Form and requisites, § 550, p. 1251 
Persons entitled to act, § 550, p. 1250 
Ratification of unauthorized acts, $ 550, p. 

1253 

Voting trusts distinguished, $ 552, p 1258 
Proximate cause, fraudulent issue of stock, damages 
as dependent on, § 264, p 711 
Public auction, disposition of property at, rights as 
to, § 1096 

Public commissions. 

Capital stock, authority to fix and limit amount, S 
197 

Reduction of stock under supervision of, § 269, p. 
748 

Public corporations. 

Alienation of property, § 1088, p 632 
Classification, § 18, pp. 394-399 
Conveyances, capacity, § 1095, p. 649 
Dissolution, necessary action, § 1646 
Legislative regulation, § 982 
Quasi private character, § 18, p. 306 
Surrender of franchise, § 1646 
Public interest, 

Misuser of franchise or powers involving, dissolu¬ 
tion because of, S 1663 
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Pabhc interest—Continued, 

Violation of charter or statute involving, dissolu* 
tion, § 1665, p 1439 

Public lands, power to acquire, § 1088, p 628 

Public nuisance, criminal liability for creating, § 1364, 
p. 1077 

Public office, deposit of certificates of stock in, trans¬ 
fers of stock requiring, § 393 

Public policy. 

By-laws contrary to, § 189, p. 605 
Chattel mortgage on property as against, § 1110, 
p 681 

Commissions for sale of property, directors au¬ 
thorizing, § 804, p 196 

Consolidation, agreement as contravening, § 1621 
Conveyances, recordation required because of, § 

1100, p 665 

Corporate entity disregarded when contravening, 
8 6, p. 379 

Dealings with corporation, stockholders as au¬ 
thorized when not contrary to pubhc policy, 
§ 489 

Foreclosure decree, § 1208 
Illegal acts as contravening rule of, § 966 
Leases of property against, § 1242 
Mortgages, vahdlty of provisions against, § 1185 
Piefen*ed stock contract contrary to, § 221 
Promoters, consent of shareholders to acts of in 
contravention of public pohcy, § 154 
Purchase of stock contrary to, remedies, § 960, p. 
302 

Ratification of acts of officers or agents contrary 
to, stockholders, § 1016, p. 493 
Receivership, appointment of receiver contrary 
to, § 1462, p. 1156, n. 63 
Records, requirements, § 191, p. 610 
Refusal to file articles and issue certificate on 
ground of, § 59, p 444 

Reorganization agreement contravening, § 1582, 
p 1321 

Stockholders’ hability, special contracts imposing, 
8 598 

Subscriptions to stock contrary to, 8 318 
Ultra vires acts, 

Defense, 8 970, p 427 
Forbidden by, § 965 

l‘ublic record, amendment to articles of organization, 
§ 80, p. 473, n. 24 

Ihiblic sales, stockholders, purchase of coiporate 
, property at, 88 489, 490 

Pubhc service corporations. 

Defined. 8 22, p. 403, n. 53 
Dissolution, 

Distribution of assets, 8 1767 
Procedure, 8 1683, n. 61 
Voluntary dissolution, 8 1684 
Injunction, prevention of unlawful acts, 8 984 
Mortgages, franchises and business, 8 1188, p. 
821 

Negligence, liability for, 8 1283 
Nuisance, liability for, 8 1284 
Rules and regulations, 8 179 

Public source, grant to corporation from, extent, § 
1094 

Public use, 

Dedication of property to, 8 1096 

Authority of officers or agents, 8 1041 
Franchise and property devoted to as entirety, 8 
72 


Public utilities, 

Bond, authority for issuance, 8 1147, p, 726 
Contracts, validity of, 8 1118, n. 76 
Dividends, § 460 

Foreign corpoiatlons, doing business within state 
for jurisdictional purposes, 8 1920, p. 163 
Formation of corporation for work of, 8 47, P- 
426 

Stock, i)ower to issue, 8 196, n. 93 
Pubhc utility commission, bonds, authorization as es¬ 
sential, 8 1147, p. 726 
Publication, 

Notice, 

Calls or assessments, 8 359 
Voluntary dissolution, 8 1687 
Process, actions by or against corporation, § 1320 
Corporation as person within meaning of stat¬ 
utes, § 8, p. 386 
Dissolved corporation, 8 1776 
Foreign corporations, § 1946, p. 218 
Process, stockholders’ liability actions to enforce, 

8 685 

Reports, directors or officers, 8 895, p. 322 
Statement of corporate liabilities, stockholders* 
liability for failure to publish, 8 697, p. 1337 
Voluntary dissolution, notice or show cause order, 

8 1687 
Publicity, 

By-laws, notice in accordance with, 8 450 
Stockholders’ liability on failure to comply with, 

8 612 
Puerto Rico, 

Corporations created in as foreign corporations, 8 
1787 

Legislative power to create corporations, § 31 
Puffing, fraud inducing subscription for or purchase 
of stock as lesult of, § 327, p. 857 
Punishment, criminal offenses, § 1371 
Punitive damages, liability for, 8 1286, p 964 
Purchase money mortgages Mortgages, ante 
Purchases. Sales, generally, post 
Purchasing agent, foreign corporations, service of 
process on, § 1942, p. 208, n, 25 
Purpose, 

Amendment of application for incorporation in re¬ 
spect to, § 61, n 79 

Application, articles or certificate as required to 
state, § 55, p. 435 
Bonds, issuance of, 8 1147, p 723 
Borrowing money, ipaplied power, 8 1144 
Calls or assessments, 8 344 

Contracts necessary to, implied power to exe¬ 
cute, 8 1122 

Creation as affected by, § 37 
Determination, § 47, pp. 425-430 
Dissolution on failure of, 8 1667 

Minority stockholders* right to maintain suit, 
8 1707, n 12 

Lease of property, power as affected by, § 1242 
Mortgages, iiower to mortgage as limited by, 8 
1108, pp 677-681 

Pleading, actions for amount due on subscrip¬ 
tions, 8 383, p 910 

Powers limited by, 8 949, pp 384-387 
Property, acquisition or holding, 8 1088, p. 631 
Tiansfers of stock, effect, § 392, p. 929 
Qualifications, 

Coiporators, legality of incorporation as depend¬ 
ent on, 8 48 
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Qualifications—Continued, 

Directors, ante 

Inspectors, election of directors, § 720, p 44 
Ofiicers and agents, §§ 728-731 

Legality of incorporation, dependent on, § 48 
Qualified rights, inspection of books and records, 
stockholders, § 503, p 1177 
Quality, warranty, s^le of stock, § 406 
Quantity, property acquirecfj presumptions, § 1088, p 
637 

Quantum meiuit. 

Compensation recoverable on, officers or agents, § 
803 

Implied contiacts, recovery in action of, § 1128 
Quarries, dividends of corporations operating, § 401, 
p 1099 

Quasi contracts, recovery on, § 1126 
Quasi corporations, classification, § 21 
Quasi negotiability, certificates of stock, § 390 
Quasi private character, public corjporations, § 18, p. 
396 

Quasi professional services, stockholders’ liability in 
lespect to claims for, § 655 
Quasi public corporations, 

. Alienation of property, § 1103, p. 671 
Classification, § 18, pp 394, 396 
Contracts, implied power, § 1122, n. 1 
Conveyances, disposal of all assets, § 1103, pp 
670-673 

Curative acts, mortgages, § 1111 

Directors, ante 

Franchises, 

Property devoted to public use and franchise 
as entirety, § 72 
Secondary franchise. 

Mortgage of, § 1110, p, 684 
Transfer, § 1103, p. 672 
Transfer, § 1103, p. 671 

Fraudulent conveyances, liability of property or 
transferee, § 1380 

Individuals, transfer of franchise to, § 1103, p 
673 

Insolvency, sale of property in good faith to pay 
debts, § 1380 

Leases, entire property, § 1245 
Legislative regulation, § 982 
Hoitgages, 

After-acquired property, § 1110, p 682 
Curative acts, § 1111 
Power to mortgage, J 1111 
Secondary franchise, § 1110, p 684 
Negligence, liability, § 1283 
Priyileges, alienation, § 1103, p. 673 
Beceivership, public interest considered in ap¬ 
pointment of receiver, § 1454, p 1158 
Secondary franchise. 

Mortgage, § 1110, p. 684 
Transfer, § 1103, p. 672 
State as stockholder in, § 35, p. 415 
Transfer of assets, liability of property or trans¬ 
feree, § 1380 

Quasi public records, nature of, § 191, p. 610 
Quasi trust relationship, promoters, § 120 
. Quasi trustee, xeceiver as, § 1505, p 1223 
Quieting title, foreign corporations, 

Doing business withm state as result of proceed¬ 
ing for, § ia36 

Venue of suit against, § 1932, p. 192 
Quitclaim conveyance, operation and effect, § 1101 


Quorum, 

By-laws, 

Alteration, amendment or repeal requiring, § 
188 

Necessity for enactment, § 187 
Executive committee, necessity of, § 760 
Meetings, by-laws prescribmg, § 189, p 602 
Officers, election as requiring, § 721 
Stockholders’ meetings, post 
Vacancies on board of directors filled by, § 716, 
p 34 

Quo warranto. 

By-laws, enforcement by, § 190 
Oorpoiation as person within meaning of stat¬ 
utes relating to, § 8, p 387 
Dissolution of corporation, 

De facto existence as affected by, § 107 
Receiver in proceeding by, § 1748 
Forfeiture of charter by proceeding in nature of, 
§ 1696 

Pendency of proceedings as release of subscriber 
to stock, § 334, p. 879 

Practice of law by coiporation, remedy by pro¬ 
ceeding in, § 956, p 404 

Receivership on audgment of ouster in proceed¬ 
ing, § 1750, p 1528 

Race track, private nature of corporation for purpose 
of conducting, § 18, p 398 

Railroad teminal corporations, stock, disposition of. 

§ 205 
Railroads, 

Charters, 

Amendment authorizing material change in 
termini, location or route, unanimous 
consent as required, § 81, p. 479 
Strict construction, § 948, p. 379 
Foreign corporations, doing business within state, 

, Construction of, § 1829 

Transportation, jurisdictional purposes, § 
1920, p. 169 

Medical or surgical attendance, officers or agents 
as authorized to provide for injured em¬ 
ployees, § 1050, p. 557 
Organization under general laws, § 41 
Physician or surgeon, employment of others to 
attend injured persons, authority in respect 
to, § 1050, p. 558 

Quasi public character of private coiporations op¬ 
erating, § 18, p. 397 
Residence or domicile, § 176, p. 684 
Rules and regulations, by-laws not operating as, 
§ 179 

Secondary franchise vesting in corporation right 
to construct and maintain, § 69 
Venue of actions against, § 1296 
Ratification, 

Amendment to charter made without authority, 
§ 81, p. 476 

Assignment for ]?eneflt of creditors, 

Stockholders, § 1403 
Unauthorized assignment, $ 1405 
Breach of trust, directors oi officers, § 763 
Burden of proof as to, stockholders’ action against 
officers or directors, § 832, p. 245, li. 45 
By-laws, 

Alteration, amendment or repeal, § 188 
Stockholders, f 186, n. 71 
Calls or assessments, § 353 
Chattel mortgages, stockholders, 8 1^16 
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Ratification—Continued, 

Compensation, directors fixing own salaries, § 
S05, p 202 
Consolidation, 

Assent of stockholders given by, § 1611 
Foreign corporations, § 1897 
Contracts, ante 

Coiporate existence as shown by legislative rat¬ 
ification, § 76, p 467 

Deeds, defective execution, § 1100, p 661 
De facto oflSicers and agents, acts of, § 739 
Directors, ante 

Estoppel distinguished, § 1023, n 78 
Evidence, authority of oflElcers or agents, admis¬ 
sibility, § 1032 

Exemplary damages, liability as dependent on, 

§ 1286, p. 965 

False certificates of stock, § 209 
Foreign corporation. 

Consolidation, § 1897 

Noncomplidnce with statutory provisions as 
affecting validity of contracts, § 1855 

Fraud," 

Issue of stock, § 257, p. 721 
Subscription for stock, | 326, p. 837 
Illegal transactions, § 966 

Increase in salary, stockholders or directors, § 
805, p 202 

Interlocking directorate, contracts between corpo- 
1 ations having, § 789, p 167 
Intra vires contracts, § 1141 
Legislative ratification as organization, § 34 
Mortgages, ante 
Officers and agents, ante 
Preferred stock, issue of, § 267, p 720 
Promoters, 

Compensation on principle of, § 145 
Pleading, § 1334, p. 1036 

Proof of, actions by and against corporation, § 
1337, p. 1018 

Removal of officers, § 738, p 74 
Reorganization plan, § 1582, p 1323 
Sale of property, § 516, p 1198 
Secret profits, promoters, § 154 
Stock and stockholdeis, post 
Subscriptions, post 

Torts, liability as affected by, § 1267 
Ultra vires, post 

Voidable issue of stock, § 257, p. 718 
Raw material, mortgage, after-acquired property as 
including, § 1188, p. 825 

Reacquired stock. Stock and stockholders, post 
Readiness to perforin. 

Condition precedent, action for breach of con- 
tiact for sale of stock, § 411, p 984 
.Pleading, actions for amount due on subscription, 
§ 382, p 908 

Reading contract, subscription for stock without, ef¬ 
fect of, § 330 
Real property, 

Attachment, 

Foreign corporations, insolvency or dissolu¬ 
tion as affecting, § 1930, p 187 
Liability to, § 1360 

Business requiring, power to purchase and hold 
in case of, § 1088, p 632 
Capacity to take and hold, § 1088, p 628 
Corporate existence as essential to taking title 
to, § 88 


Real property—Continued, 

Corporations organized for dealing in. 

Disposal of all property, § 1102, p. 668 
Power to purchase real estate, § 1088, p. 628 
Statutory provisions relating to, § 1089, p. 
639 

Creditors’ suits, liability to, § 1432 
De facto corporations, § 95 
Disposition of, directors, § 1038, p. 532 
Dissolution as affecting rights, § 1730, p 1491 
Dividends, payment in, § 466, p. 1109 
Equitable conversion, exception to prohibition 
against acquisition of land, § 1089, p. 642 
Execution, liability to, § 1342, p. 1061 
Foreign corpoi ations, ante 

Formation of corjiorations for piirpose of acquir¬ 
ing and holding, § 47, p. 426 
General manager, authority to convey, § 1038, p. 
534 

Indebtedness created for purpose of purchasing, 
statutory prohibition as applicable to, § 1124, 
p 699 
Limitations, 

Acquisition and holding, public policy, § 
1871 

Prohibition against holding as including tak¬ 
ing, § 1089, p 641 
Method of conveying, § 1098 
Mortgages, geneially, ante 
President, power to dispose of, § 1038, p 533 
Purpose of acquisition or holding, § 1088, p. 631 
Reorganization committees, acquisition of, § 1089, 
p. 641 

Sale on execution, rules applicable, § 1343 
Recapitalization, reorganization, optional plan, § 
1584, n. 7 
Receipts, 

Officers and agents, ante 

Subscriptions, effect of as certificate of stock, § 
259 

Receivers, §§ 1452-1535, pp. 1163-1276 

Absence of governing body, appointment of re¬ 
ceives* on ground of, § 1467 
Accounting, § 1506, p 1228 

Dissolution pioceeding, § 1757 
Acquiescence, consent to appointment founded 
on, § 1473 

Actions by or against receiver, §§ 1626-1535, pp. 
1271-1276 

Dissolution proceeding, § 1756 
Effect on right to sue or be sued, § 1500 
Superadded liability of stockholders, § 1512 
Administration expenses, priority in respect to, 
§ 1567 

Advantage to corporation, appointment as requir¬ 
ing, § 1464, p 1158 

Adverse interest, eligibility of receiver as affect¬ 
ed by, § 1487 

Adverse parties, proceeding for appointment of 
receiver, § 1477, p. 1182 
Agency of receiver, § 1505, p 1223 
Ancillary appomtment of receiver, dissolution 
proceedings, § 1748, n 3 

Ancillaiy power, appointment of receiver, § 1453 
Appeal from decision of receiver, § 1506, p. 1228 
Appomtment of receiver. 

Assets to administer as essential to, § 1455 
Caution in exercise of power, § 1454, pp. 
1157-1160 
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Receivers—Continued, 

Appointment of receiver—Continued, 

Collateral attack on, § 1504 
Conditions precedent, § 1475 
Consent to appointment, § 1473 
Corporation as necessary party, § 1477, p 
1184 

Creditors’ suit, §$ 1468-1471, pp. 117-4-1178 
Discretion, § 1457 

Effect, §§ 1492-1504, pp. 1204-1222 
Exercise of power, § 1463 
Giounds authorizing, § 1454, p. 1157 
Insolvent corporations, §§ 1458-1460, pp 
1161-1167 

Statutory provisions, § 1459, pp 1163- 
1167 

Intervention, § 1477, p. 1184 
Jurisdiction, §§ 1452-1473, pp. 1153^1180 
Misjoinder of parties, § 1477, p. 1184 
Modification of order, § 1489 
Nature of proceeding, § 1474 
Notice of application, § 1480 
Parties to proceeding, § 1477, pp 1182-1186 
Pendency of other suits as affecting right, § 
1485 

Pleading, § 1478, pp. 1186-1191 
Power to appoint, §§ 1452—1473, pp. 1153— 
1180 

Proceedings for, §§ 1474—1486, pp. 1180-1197 
Renewal of application, § 1486 
Revocation of, § 1489 

Right to appoint, §§ 1452-1473, pp. 1153-1180 
Statutory provisions, § 1474 
Stay of order, $ 1489 

Stockholders* application, §5 1461-1467, pp. 
1167-1174 

Transferee of property as necessary party, § 
1477, p. 1184 

Trust fund doctrine, § 1460 

Venue, § 1476 

Waiver of right, § 1472 

Assets to administer as essential to appointment, 
§ 1455 

Assignment for benefit of creditors, conveyance 
to receiver operating as, § 1410 
Assignment of assets in hands of receiver, § 1357 
Assistants, employment, § 1518 
Attachment liens, effect, § 1498 
Attorneys, 

Authority as affected by, § 1494 
Eligibility to act as receiver, § 1487 
Attorney’s fees, 

Allowance for, § 1484 
'Claims against corporation, § 1538 
Dissolution proceeding, § 1750, p. 1532 
Priorities, § 1665 

Bad policy, appointment on ground of, § 1463 
Bondholders’ committee, substitution for, § 1192, 

p 862 . 

Bonds, 

Condition precedent to proceeding for ap¬ 
pointment of receiver, § 1475 
Dissolution proceeding, § 1751 

Liability of surety to purchaser of prop¬ 
erty. § 1764 

Books and papers, receiver’s right to possession 
of, 8 1506, p. 1230, n. 98 


Receivers—Continued, 

Bon owing money, 

Authority as affected by receivership, § 1494, 
n. 61 

Authority of receiver in respect to, § 1505, p. 
1226 

Bulk sales of property, § 1524, p. 1264 
Burden of proof, § 1482 

Actions by or against receiver, § 1534 
Business, conduct and management of, § 1518 
Galls or assessments, 

Enforcement by receiver, § 1510, pp. 1239- 
1245 

Power to make, § 356 

Capacity m which receiver is sued, § 1531 
Caution in appointing receiver, § 1464, pp 1167- 
1160 

Caveat emptor, application of doctrine to sale of 
property, § 1624, p. 1268 
Certificate, § 1620 

Chilled bidding, confirmation of sale of property 
denied on account of, § 1524, p. 1266 
Claims, 

Allowance or disallowance, § 1544 
Amendment or increase of, § 1546 
Amount recoverable, § 3.538 
Contingency, effect, § 1537 
Extension of time for filing, § 1540 
Maturity, allowance as affected by, § 1537 
Notice to present, § 1641 
Objections to, § 1642 

Pending suits as affected by proof of, § 1645. 
Persons entitled to prove, § 1536 
Presentation and proof of, $ 1539 
Provable claims^ § 1537 
Review of proceedings, § 1544 
Time for presentation, § 1640 
Waiver of right to prove, § 1543 
Collateral attack on appointment, § 175, p. 1533; 
§ 1504 

Collection of assets, § 1607 
Collusive proceedings, § 1454, p. 1159 

Removal of receiver because of, § 1490 
Compensation of receiver, § 1625 
Compromise and settlement as receiver, 8 1523 
Conditional sales, 

Avoidance, 8 1516 
Title of receiver, § 1606, p. 1234 
Conditions precedent, § 1527 
Conduct of business, § 1618 
Confirmation of sale of property, § 1524, p. 1264 
Consent to appointment, § 1473 
Necessity, 8 1748 
Construction, 

Agreements for appointment of receiver, 8 
1475 

Statutory provisions conferring power to ap¬ 
point, § 1452, p 1155 

Constructive possession of property, § 1506, p. 
1229 

Contracts, 

Authority of receiver to contract, 8 1505, p. 
1226 

Avoidance, 8 1516 

Effect of receivership, § 1496, p. 1210 
Liability, 8 1766 

Control of property, 8 1506, p. 1228 
Conveyances, avoidance of, 8 1516 
Corporate existence, effect on, 8 1493 
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Receivers—Continued, 

Courts, power to appoint, §§ 1357, 1452, pp. 1153- 
1156, §1748 

Own initiative, § 1750, p. 1625 
Pendente lite, § 528 
Credit sale, § 1624, p. 1261 
Creditois, 

Appeal from order of appointment, § 1750, p. 
1535 

Appointment in suit by creditors, §§ 1468- 
1471, pp 1174^1178 
Eligibility to act as receiver, § 1487 
Inten-^ention in proceeedmg, § 1477, p. 1186 
Parties to proceeding for appointment of re¬ 
ceiver, § 1477, p. 1182 
Creditors’ suits, 

Amendment joining receiver as party, § 1439, 
p 1146 

Appointment of receiver, §§ 1468-1471, pp 
1174-1178 

Proceedings for appointment of receiver dis¬ 
tinguished, § 1474 

Receiver as necessary party, § 1439, p 1143 
Crimea and offenses, effect on liability for, § 
1499 

Custody of property, j 1506, p 1228 
Debts, failuie or refusal to pay as ground for, § 
1469 

Demand, condition precedent to, 

Proceeding for appomtment of receiver, § 
1475 

Stockholders suing or defending on behalf 
of corporation, § 564, p. 1282 
Demurrer, actions by or against receiver, § 1633 
Despoiling one corporation in interest of another, 
ajjpoinlment because of, § 1466 
Determination of application, § 1481 
Directors, ante 
Discharge of, 

Receiver, § 1491 

Subscribers to stock by receivership, § 334, 
p 880, n. 38 

Discontinuance of, § 1491 
Discretion, 

Appointment of receiver, I 1467 
Dissolution proceeding, § 1750, p. 1630 
Foreign corporations, § 1888, p 112 
Misapplication of assets as ground, § 1468 
Sale of property, § 1524, p. 1258 
Disregard of corporate fiction, § 1453 
Dissatisfaction with management, appo-mtment 
on ground of, § 1463 
Dissensions m govemmg body, 11467 
Dissolution, ante 
Distribution of assets, § 1574 
Diverted assets, action by receiver to recover 
from stockholders, § 679, p, 1426 
Divestiture of power of court to appoint, § 1452, 
p, 1156 

Dividends, ante 

Duties, dissolution proceedings, f 1753 
Effect of appointment of receiver, §§ 1492-1604, 
pp. 1204-1222 

Elections, proceeding to determine validity of, § 
725, p. 60 
Eligibility, § 1487 

Dissolution proceeding, § 1749 


Receivers—Continued, ^ 

Encumbrances, 

Purchaser at receiver’s sale as taking sub¬ 
ject to, § 1524, p. 1269 

Sale of property subject to or free from, § 
1524, § 1261 

Equitable rrfief, fraudulent judgment, § 1517 
Equity, 

Appointment, §§ 628, 1357, 1748 
Instance of creditor, § 1468 
Jurisdiction, § 1526 

Apiioint receiver, § 1452, pp. 1163-1156 
Proceedings, § 1626 

Estoppel, right to appomtment of receiver lost 
by, § 1472 
Evidence, 

Actions by or against receiver, § 1534 
Right to receiver, § 1482 

Executory contracts, effect on, § 1496, p. 1211 
Expenses, allowance for, § 1484 
Failure to pay debts, appointment of receiver, § 
1469 

Foreclosure, ante 
Foreign corporations, ante 
Foreign receivers, ante 

Foreign states, actions in as affected by, § 1602 

Franchise tax, payment, § 1522 

Fraud, 

Appointment of receiver on ground of, § 1462 
Officers in procuring appointment, injunction 
against administration by receiver, $ 
1449 

Pleadmg, § 1478, p 1188 
Transfers of stock by stockholders and di¬ 
rectors as ground for, § 1454, p. 1160 
Friendly proceeding, § 1454, p 1159 
Garnishment, service of process in case of, § 1365 
Gross sale of property, § 1624, p, 1263 
Hearing, 

Application for receiver, § 1481 
Dissolution proceedings, § 1750, p. 1632 
Stockholders’ action against officers or di¬ 
rectors, § 833, p. 254 

Holding companies, caution in appomtment of 
receiver, § 1464, p. 1167 

Inadequacy of price, refusal to confirm sale of 
property because of, § 1524, p. 1265 
Inadvertence, appointment of receiver on ground 
of, § 1463 

Indebtedness, power of receiver to incur, § 1519 
Injunction, 

Administration by receiver, § 1449 
Ancillary to receivership, § 1357 
Incident to relief sought by appointment, § 
1445 

Remedy by as precluding appointment, § 
1454, p. 1158, n. 91 
Insolvency, 

Appointment of receiver, § 528; §§ 1458- 

1460, pp. 1161-1167 
Proof of insolvency, § 1374 
Statutory provisions, § 1459, pp. 1163- 
1167 

Creditor’s right to appointment of receiver 
on ground of, § 1471 

Determination of msolvency, § 1459, p. 1166 
Ground for appointment of receiver, § 1458 
Ground for receivership, § 985 
Pleadmg, § 1478, p. 1187 
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Receivers—Continued, 

Insolvency—Continued, 

Time of as affecting right to appointment of 
receiver, § 1159, p 1167 

Inspection of books and records, stockholders’ 
rights as affected by, § 503, p. 1182 
Insuiance, payment, § 1522 
Interest, payment, § 1522 

Internal dissensions among stockholders, appoint¬ 
ment on ground of, § 1463 
Intervention, 

Creditors, § 1424 
Laches, § 1477, p. 1186 
Pending actions, § 1503 
Proceedings for appointment of receiver, § 
1477, p. 1184 

Investigation to ascertain assets, § 1507 
Irreparable loss, appointment of receiver only in 
case of danger of, § 1454, p. 1157 
Judgment creditors,' appointment of receiver on 
application of, § 1470 
Judgment liens, effect, § 1498 
Judgment or decree, § 1483 

Actions by or against receiver, § 1535 
Vacating or opening, § 1517 
Jurisdiction of proceeding, § 1526 
Laches, § 1479 

Stockholdeis, § 1473 
Leases, effect, § 1497 

Liabilities of pui chaser of property, § 1254, p. 
1267 

Liabilities of receiver, dissolution proceeding, § 
1753 
Liens, 

Creditors, appointment of receiver at suit 
of, § 1458 

Effect of appointment of receiver on, § 1498 
Operating hen for expenses of, priority, § 
1190, p. 831 

Purchaser at receiver’s sale as taking sub¬ 
ject to, § 1524, p. 1269 
Limitations in respect to, § 1479 
Liquidation, statutory provisions, § 1459, p 1163 
Litigation, representative capacity ot receiver, § 
1505, p. 1224 

Management of business, § 1618 
Minority stockholders, appointment of receiver 
on application of, §§ 528, 1461 
Misapplication of assets, discretion of court, § 
1458 

Misappropriations, recoveiy of assets misappro¬ 
priated, § 1516 

Misjoinder of parties, proceedings for appoint¬ 
ment, § 1477, p. 1184 
Mismanagement, 

Appointment of receiver on ground of, § 1462 
Instance of cieditors, § 1468 
Pleading, § 1478, p. 1188 

Mistakes, appointment of receiver on ground of, 
§ 1463 

Modification of appointment, § 1489 
Moratoiium statute, power to appoint receiver as 
affected by, § 1452, p. 1156 
Mortgages, ante 

Multiphcity of suits, appointment of receiver to 
avoid, § 1458 

Kame in which actions are brought, § 1530 
Negligence, effect on liability, § 1499 
Nonresident receiver, bond, § 1488 


Receivers—Continued, 

Notice, 

Application for, § 1480 

Dissolution proceeding, § 1750, p. 1531 
Sale of property, § 1524, p. 1259 
Stockholdeis* action against officers or di¬ 
rectors, § 833, p. 254 

Objections to receiver, presentation of, § 1487 
Officer of court, receiver of, § 1505, p. 1222 
Officers and agents, ante 
Opening judgments, § 1517 

Operating hen for expenses of, priority, § 1190, p. 
831 

Overissued stock, holder as entitled to relief by 
way of, § 254, p 715 

Parcels, sale of pioperty in, § 1524, p 1263 
Part of property, appointment of receiver to take, 
§ 1452, p. 1155 
Parties to proceedings. 

Appointment of receiver, § 1477, pp. 1182- 
1186 

Dissolution proceeding,'§ 1750, p 1532 
Receivership proceedings, § 1528-1531 
Payment of assets, § 1574 
Penal liability of receiver, § 1521 
Pendency of action. 

Appointment, power of court in respect to, §§ 
628. 1452, p 1164 

Dissolution, receivership as affecting, § 1750^ 
p 1534 

Effect on, § 1503 

Other suits as affecting right to appointment, 
§ 1486 

Receivership, 

Effect on, § 1503 

Proof of claim as affecting, § 1545 
Personal liability, § 1505, p. 1227 

Purchaser of property at receiver’s sale, § 
1524, p. 1270 

Peisonal profit of receiver, S 1505, p, 1227 
Pleading, 

Actions by or agamst receivei, § 1533 
Proceeding for appointment of receiver, § 
1478, pp. 1186-1191 

Possession of pioperty, § 1506, pp. 1228-1234 
Powers, 

Appointment of receiver, §§ 1357, 1452-1473, 
pp 1153-1180 

Dissolution proceedings, § 1753 
Effect of receivership, § 1493 
Source and extent, I 1505, p 1226 
Preferences, effect on, § 1498 
President, consent to appointment, § 1473 
Presumptions, § 1482 
Priorities, §§ 1547-1569, pp, 1291-1311 

Acquiring jurisdiction, power to appoint as 
affected by, § 1452, p 1166 
Private sale of property, § 1524, p. 1257 
Procedure, sale of property, § 1524, p. 1258 
Process, 

Actions by and agamst receiver, § 1532 
Effect of as respects service, § 1500 
Profit and loss, appointment of receiver as affect¬ 
ed by, § 1464, p. 1159 

Promoters, enforcement of promoters’ liability, § 
1514 

Proxies, compelling execution of, § 550, p. 1255 
Purchase of property by receiver, § 1524, p 1260 
Qualifications of leceiver, § 1488 
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Receivers—Continued, 

Quasi public corporations, public interest consid¬ 
ered in appointment, § 1454, p 1158 
Quasi tiustee, receiver as, § 1505, p 1223 
Redemption, 

Sale of property, § 1524, pp. 1263, 1267 
Sale of right to ledeem, § 1213 
Refusal to pay debts, appointment of receiver on 
ground of, § 1469 
Relief granted, § 1483 
Removal of receiver, § 1490 

Dissolution proceeding, § 1758 
Renewal of application, § 1486 
Rent, priority in respect to, § 1567 
Report of leceiver, § 1505, p 1228 
Dissolution proceedings, § 1756 
Repiesentative capacity of receiver, § 1505, p. 
1223 

Resale of property, § 1524, p 1266 
Rescission of subscription contract on ground of 
fraud after, § 326, p. 843 
Resisting application for, directors as authorized 
to appiopnate funds for, § 768, p 130 
Revocation of appointment, § 1489 
Rights of receiver, § 1505, pp. 1222-1228 
Sale of property, § 1624, pp 1256-1270 
Dissolution proceeding, § 1754 
Stock, title acquired, § 416 
Scope of inquiry, § 1483 

Secret profits of piomoters, right of recovery, §§ 
153, 160, p. 658 I 

Secured claims, amount recoverable on, g 1538 
Sequestration, operation as, § 1493, n. 38 
Service of process, 

Actions by or against receiver, § 1532 
Effect, § 1500 

Set-off and counterclaim, §§ 1570-1573 

Claims acquiied after appointment of receiv¬ 
er, § 1572 

Setting aside sale of property, § 1524, p 1264 
Simple contract creditors, appointment on appli¬ 
cation of, § 1470 

Solvent corporations, § 1454, p. 1169 
Statutory provisions, 

Insolvent corporations, § 1459, pp 1163-1167 
Ground for receivership at instance of 
creditors, § 1471 

Power to appoint, § 1452, p. 1155 
Proceedings foi appointment of receiver, g 
1474 

Termination, § 1491 

Statutory leceivership, equitable receivership dis¬ 
tinguished, § 1493, n. 54 
Stay of order of appointment, § 1489 
Stock and stockholders, post 
Subsidiary corporation, property of as passing to 
recover, § 1500, p, 1232 
Summary judgment, § 1535, n 69 
Supplementary pioceedings, 

Appointment of receivei in, § 1344 
State, dissolution proceeding, § 1766 
Taxes, payment, § 1522 
Temporary receiver. 

Appointment at instance of stockholder, § 
1465 

Dissolution, insolvency as only ground for 
appointment, § 1760, p. 1528, n 79 
Fraud, appointment on ground of, § 1466 

20C.J.S-92 


Receivers—Continued, 

Temporary receiver—Continued, 

Mismanagement, appointment on ground of. 

§ 1466 

Pendente lite, foreign corporations, § 1888, p- 
111, n, 32 

Stockholders, appointment at instance of, § 

' 1465 

Title to property, dissolution proceeding, g 
1760, p 1534 

Voluntary dissolution, pending actions as af¬ 
fected by, § 1750, p. 1534 
Tenure of office, dissolution proceeding, § 1762 
Termination, § 1491 

Thieatened suits, ground for appointment, g 1454. 

p 1160 

Time for presentation of claim, § 1540 
Title to propel ty, § 1506, pp 1228-1234 
Purchaser of property, § 1524, p 1267 
Torts, effect on liability for, | 1499 
Treasury stock, authoiity of receiver to issue, § 
1505, p. 1227 

Trial, actions by or against receiver, § 1535 
Trust fund doctrme, appointment of receiver un¬ 
der, g'1460 

Ti'ustee, receiver as, g 1505, p 1223 

Deed of trust, resale of property, g 1191, p. 
839 

Ultra viies. 

Estoppel binding on corporation as binding 
upon, § 977, p. 440 

Plea of as available to receiver, § 981, p. 
445 

Unpaid subscriptions, enforcement of, § 1509, pp. 
1236-1239 

Dissolution proceeding, g 1761 
Usury, attempt to assert as ground for appoint¬ 
ment, § 1454, p 1160 
Vacating judgments, § 1517 
Vacation of appointment, § 1489 
Venue of proceeding, g 1526 

Appointment of receiver, § 1476 
Voluntary dissolution, g 1750, p. 1528 
Waiver, 

Notice of application for appointment of re¬ 
ceivei, g 1480 

Right to appointment of receiver, § 1472 
Stockholders, § 1473 

Warrants, authority of receiver to apply for, g 
1507 

Winding up affairs, 

Appointment for purpose of, § 1452, p 1154 
Appointment operating as, g 1748 
Condition precedent to appointment in dis¬ 
solution proceeding, § 1750, p. 1626 
Minority stockholdeis’ suit, § 1463, n. 19 
Withdrawn assets, recovery, § 1515 
Reciprocity provisions, foieign coiporations, noncom- 
pUance with as affecting right to maintain ac¬ 
tion on contract, § 1856, n 12 
Recitals, 

Judgment or decree, foreclosure proceedmg, § 
1208 

Minutes, stockholders’ meetmg, g 654 
Return, service of process, § 1321 
Reclamation, quasi public character of corporations 
organized for purpose of, § 18, p. 397 
Reclamation districts, quasi coiporations, classifica- 
' tion as, § 21 
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Recognition of corporate existence, 

Estoppel to deny existence, § 1Q9, pp 504r-509 
Legislative recognition as organization, § 34 
Proof, § 76, p. 462 
Records, § 191, pp. 610-613 

Acceptance of amendment to charter shown by, § 
81, p 480 

Access of public, § 988 

Articles, eeitlficate or charter, § 62 

De facto corporations as sesult of failure to 
comply with statutory provisions, § 104, 
p 498 

Assignment for benefit of creditors, §§ 1407, 1412, 
n. 85 

Assignment of stock subscription, § 287 
Bonds, § 1154 

Books and papers, generally, ante 
Certificate of incorporation, § 41 
Chattel moitgages, § 1219 
Contracts, necessity of making records, § 1134 
Conveyances, § 1100, p. 665 
Destruction of, directors’ or oflSicers* liability for, 
§ 845 

Directors, ante 

Dissolution, effect, § 1728, n 97 
Dividends, showing in respect to, § 465 
Estoppel to deny corporate existence by, § 112 
Evidence, § 191, p. 612 

Actions for amount due on subscription, § 
386, p 915 

Officers and agents, authority as provable by, 
§ 1031 

Foreign coiporations, ante 
Impeachment, § 191, p. 613 
Imputation of knowledge of to directors, { 762 
Inspection of books and records, ante 
Managing officers, duty of keeping, § 779 
Memorandum on records, contract as modified by, 
i 1134, n. 37 

Minutes as part of, S 101, p 610 
Mortgages, ante 

Necessity and sufficiency, § 191, p. 610 
Office made depository of, venue as fixed by, S 
1297 

Officers and agents. 

Admissibility to prove authority, § 1031 
Duties and liabilities in respect to, §§ 779, 
780 

Statutory liability, admissibility in actibn to 
enforce, § 922, p. 369 
Ownership, § 191, p. 611 

Parol evidence, adnussibility for proof of, § 101, 

p. 612 

Place of keeping, § 191, p. 611 
Possession and control, § 191, p. 611 
Preparation, § 191, p. 611 
Presumptions arising from, § 191, p. 613 
Receiver, right to possession of, § 1506, p. 1230, n. 
98 

Seal, necessity, § 191, p. 610, n. 42 
Stock and stockholders, post 
Validity, § 191, p. 610 
Recovery back, 

Erroneous fees or tax, § 67 
Invalid assessment, § 363 

Redeemed bonds, pledge to secure outstanding debts, 
§ 1160, p. 746 
Redemption, 

Bonds, ante 


Redemption—CJontinued, 

Execution sale, § 1343 
Foreclosure proceeding, § 1213 
Pledged stock, § 432, p. 1039 
Preferred stock, dividends, § 229, p 659 
Receivership, sale of property, § 1524, pp. 1263, 
1267 

Stock and stockholders, post 
Reduction of capital, directors or officers, statutory 
liability to creditors, § 903 
Reduction of stock, 

Capital stock, ante 
Stock and stockholders, post 
References, stockholders* liability, actions to enforce, 
§ 700 

Refinancing plan, majority bondholders, agreement 
for, § 1192, p 863 
Refundmg bonds, issuance, § 1166 
Register of deeds, capacity of corporation as not sub¬ 
ject to question by, § 1112 
Registered bonds Bonds and bondholders, ante 
Registration, 

Assumed name, § 166 
Bonds and bondholders, ante 
Ohaiter, § 40 
Mortgages, § 1183 

Pledge of stock as requiring, § 422, pp. 1008-1111 
Stock transfers. 

Stock and stockholders, post 
Rehabilitation, defined, § 1741 
Reincorporation, §§ 1575-1677 

Additional fees or tax as required to be paid, § 
67 

Dormant or defunct corporation, § 1576 
Liabilities, § 1577 
Mandamus to enforce right, § 1575 
Organization tax, § 1577 
Rights as affected by, § 1577 
Statutory provisions, § 1575 
Reinstatement, officers or agents, § 738, p 76 
Reissue, 

Bonds, § lies 

Original stock, overissue as affected by, § 209 
Surrendered, forfeited or purchased stock, § 211 
Related purposes, limitation to, § 47, p. 430, n. 18 
Relation back, 

Amendment to application, articles, certificate or 
charter, § 61 

Ratification of amendment to charter by stock¬ 
holders, § 81, p. 476 

Title to property, receivership, § 1750, p 1534 
Relationshix>, 

Prcanoters, § 120 

Proxy, voting of stock, § 550, p 1248 
Relatives, 

Officers or directors, preferences to, § 1392 
Transfers of property to relatives of officers or 
stockholders, fraud as against creditors, § 
1379, p 1093 
Release. Directors, ante 

General manager, power to grant, § 1064, p. 601 
Mortgages, f 1195 
Officers and agents, ante 
President, power in respect to, % 1004, p. 600 
Secretary, power to grant, § 1064, p. 601 
Stockholders’ liabUity, §§ 663-666, pp. 1382-1385 
Proceeding to enforce liability of corpora¬ 
tion as resulting in, $ 664 
Subscriptions, post 


1458 



INBBX TO OOKPORATIOXS 


Release. Directors, ante—Continued, 

Treasurer, power to grant, § 1064, p 601 
Religious corporations. 

Amendment of charter authorizing conveyance of 
real estate as not requiring unanimous con¬ 
sent, § 81, p 480 
By-laws, construction of, § 193 
Members, selection, § 478 
Residence, § 176, p 584, n 43 
Remain del man. 

Dividends, right to as against life tenant, § 471, 
pp 1122-1137 

Stock, participation in distribution of unissued 
origmal or new stock, § 201, p. 635 
Remedial statutes, penalties imposed by, liberal con¬ 
struction, § 992 
Remedies, 

Actions, generally, ante 

Amount due on subscriptions, recovery of, §§ 373- 
387, pp 902-918 

Assumption of debt or obligation of another, § 
1236 

Attachment, ante 

Bonds and bondholders, ante 

By-laws, 

Enforcement, § 190 
Restricting, § 189, p. 607 
Certificates of stock. 

Loss, $ 266 

Refusal to issue, § 265, pp 731-736 
Consolidation, dissenting stockholders, §§ 1612- 
1616, pp. 1373-1381 
Coupons, liability, § 1170, p 794 . 

Creditors, §§ 1424-1430, pp. 1131-1136 

Stockholders’ liability as released by pursu¬ 
ing against corporation, § 664 
Creditors’ suits, ante 

Directors, actions against by corporation, §§ 811- 
810, pp 214-223 
Dividends, 

Enforcing declaration and payment, § 473 
Recovery of dividends declared, § 472, pp 
1137-1141 

Fictitious certificates of stock, issuance of, | 248 
Forfeiture of stock for nonpayment, §§ 365^72, 
pp 895-901 

Exclusiveness of, I 367 
Form of action, § 1293 
Fraud, § 1278 
Fraudulent conveyances, 

Creditors, § 1425 

Forum in which lelief obtained, § 1426 
Oarnisliniont, ante 
Guaranty contracts, § 1234 . 

Implied contracts, $ 1128 
Ini unction, aiite 

Inspection of books and records, stockholdeis, § 
510 

Lost bonds, § 1164 

Ofac'ors and agents, actions against by corporation, 
§8 811-819, pp. 214-223 
Pledge of stock, ante 
Preferences, i 1305 
Preferred stockholders, § 235 
Rescission, subscription to stock on account of 
fraud, 8 326, p 834 

Secret profits, promoters, § 160, pp. 556-560 
Securities, 

Enforcement, § 1239 


Remedies—Continued, 

Secu rities—Continued, 

Subscription contracts, § 300, p 801 
Sequestration, § 1429 
Statutory provisions, 

Creditors, § 1429 

Liability, directors and officers enforcement 
of, § 912 

Stock and stockholders, post 
Stolen bonds, § 1164 
Subscriptions, 

Invalid or irregular issue of stock, §§ 253-256, 
pp. 710-718 

Recovery of amount due on, §§ 378-387, pp 
902-918 

Underwriting agreements, § 1166 
Voting trusts, illegality, § 552, p. 1264 
Remote grantor, capacity of corporation to take prop¬ 
erty as subject to dispute by, § 1112 
Renewal, 

Charter, § 79 

Additional fee or tax, § 67 
Leases, power, § 1246 
Mortgage as security for, § 1189 
Negotiable mstruments, power to make, § 1229 
Receivership, application for appointment, § 1486 
Stockholders’ liability as released by, § 664 
Rents, 

Liability for of directors or officers, purchase of 
property for resale to corporation, § 777, p. 
146 

Receivership, recovery of, § 1750, p 1534 
Reorganization, §§ 1578-1602, pp 1318-1363 
Acceptance of offer, § 1582, p 1321 
Accounting by committee, § 1583, p. 1330 
Actions, 

Burden of proof, § 1600 
Conditions precedent, § 1596 
Defenses, § 1597 
Evidence, § 1600 
Form, § 1595 

Issues, proof and vaiiance, § 1599 

Judgment or decree, § 1602 

Parties, § 1508 

Pleading, § 1599 

Process, § 1598 

Trial, 8 1601 

Agreement in respect to, § 1582, pp. 1320^1327 
Ambiguity m agieement, construction in case of, 
§ 1682, p. 1824 

Appioval of plan, § 1582, p. 1322 
Attorney’s fees, allowance for, § 1583, p. 1329, 
n 85 

Bankruptcy Act as affecting, § 1585, p. 1337, n. 51 
Bondholdeis, 

Agreement in respect to, § 1584 
Rights as affected by, § 1587 
Bondholders* committee, agreements for, § 1192, 
. p. 863 

Breach of agreement, § 1582, p. 1325 
Charter provisions, § 1584 
Committee, § 1583, pp. 1327-1331 

Real property, acquisition, § 1089, p. 641 
Compensation to committee, § 1683, p 1329, n. 82 
Consent of stockholders, § 1586, p. 1342 
Consideration for -agreement, § 1582, p. 1321 
Consolidation distinguished, § 1604, p. 1365 
Construction of agreement, 8 1582, p. 1323 
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Reorganization—Continued, 

Contingent claims, liability on, § 1503, p. 1358, n. 
36 

Contracts, 

Liability on, § 1593, p 1353 
Validity of contracts by committee, § 1583, 
p. 1328 

Conversion, liability of committee for, § 1583, p. 
1330 

Creditors, rights as affected by, § 1588 
Damages, breach of agreement, § 1582, p 1326 j 
Debts, liability for as affected by, § 1593, pp 
1353-1358 

Defenses, actions against, § 1597 
Dissenting bondholders, lights of, § 1587 
Dissolution, nonconsenting stockholders as enti¬ 
tled to share in assets, § 1769 
Equity, actions in, § 1595 
Estoppel in respect to, § 1582, p. 1322 
Expenses, 

Allowance of, § 1589 

Committee as authorized to incur, § 1583, p. 
1329 

Fiduciary relationship, committee, § 1583, p. 1329 

Foreclosure, ante 

Franchises as affected by, § 1591 

Fraud, § 1582, p. 1321 

Injunction, 

Defeating plan, dissolution of, § 1451 
Enforcement of agreement by, § 1582, p. 1327 
Stockholders as entitled to, § 1586, p. 1342 
Inspection of books and records, stockholders* 
right for purposes of, § 503, p 1181 
Judicial sale, reorganization after, § 1585, pp. 
1333-1341 

Laches, effect, § 1582, p 1322 
Liability for debts and obligations, § 1593, pp. 
1353-1358 

Limitations, actions against, § 1597 
Majority stockholders involving minority, § 496, 
p. 1175 

Maladministration, liability of committee, § 1583, 
p. 1331 

Mechanics’ liens, liability as affected by, § 1593, 
p. 1356, n 33 

Methods of, §§ 1581-1585, pp. 1329-1341 
Modification of agreement, § 1582, p. 1323 
New securities issued under plan, § 1585, p. 
1340 

Nonadversary proceeding, § 1586, p. 1337, n 51 
Objections to plan, § 15^, p. 1341 
Obligations, liability for as affected by, S 1593, 
pp 1353-1368 

Opeiation of agreement, § 1582, p 1323 
Performance of agreement, § 1582, p 1325 
Persons entitled to reorganize, § 1570 
Powers as affected by, § 1591 
Powers of committee, § 1682, p. 1325 
Preferences, validity, § 1585, p. 1340 
Property, title to, § 1592 

Public policy, agreement contravening, § 1582, p. 
1321 

Recapitalization, optional plan, § 1584, n 7 
Receivership, reorganization effected through, g 
1585, p. 1335 

Rent, liability for, § 1593,. p 1358, n. 36 
Rescission of agreement, § 1582, p. 1823 
Rights as affected by, g 1591 


Reorganization—Continued, 

Specific performance of agreement, g 1582, p. 
1327 

Statutory provisions, g 1578 
Stockholder, § 1579 

Agreement in respect to, § 1584 
Rights as affected by, § 1586, pp 1341-1346 
Subsidiary corpoiations, effect on, § 1585, p. 1341 
Termination of old corporation by, § 1590 
Time, § 1580 

Torts, liability as affected by, § 1593, p. 1356, n. 
34 

Committee, § 1583, p 1330 
Transfer of assets, § 1578 
Ultra vires plan, § 1582, p. 1321, n. 11 
Underwriters’ compensation, g 1585, p. 1340, n 74 
Upset price, jurisdiction of court to fix, § 1585, 
p 1339 

Voluntary agreement, § 1582, p 1321 
Voting of eoiTporate stock by members of com¬ 
mittee, § 548, p. 1245, n. 9 
Voting tiust provisions, validity of, § 1582, p 
1322 

Waiver of performance of agreement, § 1582, p 
1327 

Repairs, 

After-acquired property in nature of, mortgage, § 

1188, p. 826 

Deduction for m determining net profits for 
dividend puiposes, § 462, p 1101 

Repeals, 

By-laws, g 188 
Charter, § 86 

Dissolution as resulting, § 1654, pp. 1428- 
1431 

Estoppel to deny corporate existence as af¬ 
fected by, § 111, p. 518 

Constitutional or statutory pi ©visions respecting 
stockholders’ liability, § 609 
Directors, statutory provisions rejecting liabil¬ 
ity, g 878 

Replacements, after-acquired property in nature of, 
mortgage, g 1188, p. 826 
Replevm, 

Bond, agent’s execution of, jury question as to 
authority, § 1034, p. 626, n. 27 
Consolidated corporations, g 1631 
Foreign corporations, 

Domg business within state as result of 
bringing action of, g 1836 
Maintenance, § 1904, n. DO 
Pledgor of stock, remedy by way of, § 432, p. 
1037 

Replication or reply. Pleading, ante 
Reports, 

Directors, 

' Eligibility as affected by refusal to file, g 
726, p. 64 

Liability for failure to file, § 895, pp. 312- 
325 

Dissolution, ante 

Filing, directors or officers, § 895, p, 322 
Foreign corporations, requirements as to filing 
of as condition precedent to doing business 
within state, g 1819 

Forfeiture of charter for failure to file, g 1666, 
p. 1439 

Officers and agents, liability for failure to file, g 
895, pp. 312-325 
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Power to compel rendering of, § 987 
Receivership. § 1505, p 1228 

Dissolution proceedings, § 1757 
Representation of corporation. Officers and agents, 
generally, ante 
Representations, 

General manager, binding effect, § 1071 
Misrepresentations, generally, ante 
Officers and agents, 

Binding effect on corporation, § 1068 
Genuineness of stock, liability of corporation 
on, § 254, p 713 
Promoters, effect, § 125 

Subscription contracts, binding effect of, § 288, 
p 764 

Rescission on ground of fraud as requiring, 

§ 327, p 851 

Repudiation, 

Fraudulently or illegally issued stock, agieement 
to purchase, § 254, p 716 
Unauthorized act or contract entered into on its 
behalf by officers or agents, § 1014 
Repurchasing agreements. 

Bond, § 1158 

Breach of, buyer’s remedy, § 411, p. 983 
Conditional subscription distinguished, § 315 
Construction, § 325, p 828 j 

Option in respect to, binding effect, § 405, p 953 
Perfoimanee, enforcement, § 325, p 827 
Pleading, actions for breach of, § 411, p. 988 
Privileges of transferee of stock as affected by, 

§ 441, n. 0 

Tender, condition precedent to action for breach, 

§ 411, p 984 

Third persons, validity, § 324 
Validity, §§ 324, 325, p 827 
Reputation, name, acquisition by, § 165 
Rescission^ 

Bonds, 

Sale of, § 1161 
SuliHcriptions, § 1155, p 739 
Calls or assessments, outstanding assessment as 
authorizing, § 348, n. 21 

Deed executed by officer in excess of authority, 
benefits as i*equired to be returned, § 1101 
Dividends, declaration of, § 468 
Illegal transactions, § 966 
Notice, ante 

Promoters, contracts, § 138 
Stock and stockholders, post 
Subscriptions, post 
Ultra vires transactions, § 978 
ConvoyancH?, § 1117 
Underwu'iting agreement, § 1156 
Reservation, charter, power to alter or amend, § 80, 
p. 473 

Reserves, wasting asset corpoiations, requirements, § 
461, p. 1099 

Res gestae, officers and agents, declaiations and ad¬ 
missions as part of, § 1069 
Residence, § 5, p 373; § 176, pp. 583^86 
See also. Domicile, ante 
Alien corporations, § 1794 

Employees, capacity to acquire property for, § 
1088, p 635 

Foreign corporations, § 1794 

Migratory corporations, § 1704 

Officers and agents, requirements, § 726, p. 61 


Residence—Continued, 

Pleading, actions by or against corporation, § 
1329 

Qualifications with respect to applicant for char¬ 
ter, § 54 

Removal of, attachment, § 1349 
Stockholders, 

Actions for amount due on subscription m 
county of, § 379 

Assessment on stock as affected by, § 486, p. 
1160 

Tramp corporations, § 1794 
Venue of actions, § 1296 
Resident, corporation as, § 8, p 388 
Resolutions, 

Agents appointed by, § 722 

Bonds, form of execution presciibed by, § 1150 

Borrowing money, necessity, § 1144 

By-laws, 

Distinguished, § 179 
Repeal by, § 188 

Chattel mortgages, waiver of, § 1215 
Conveyance, effect of as formal conveyance, 
1098 

Directors, ante 

Employment contract evidenced by, § 1251, p. 940 
Liability of members enlarged by, § 189, p. 606 
Liquidating trustee, appomtment of on dissolu¬ 
tion, § 1744, p. 1512 

Notice, stockholders as chargeable with, § 181 
Officers or agents, authority to act or contract 
on behalf of corporation in accordance with, 
i 1008 

Stockholders, ratification of unauthorized acts or 
contracts, § 1016, p. 493 

Respondeat superior, application of doctrine, § 1260, 
n 76 

Restitution, cancellation of mvalid issue of stock 
without offer of, § 249 

Restoration, rescission of subscription, requirements 
as to, § 332 
Restraint of tiade, 

By-laws, § 189, p 607 
Contracts, power to enter into, § 952 
Conveyances, vahdity, § 1095, p. 654 
Formation of corporations, § 47, p. 428 
Transfeis of stock, restrictions, § 391, p. 921 
Restrictions, transfers of stock, § 391, pp. 921-927 
Retahatory statutes, foreign corporations, 

Contracts as affected by, § 1864 
Doing business within state, § 1826 
Retirement. Stock and stockholders, post 
Retirement bonds, bonds stipulating for, negotiabil¬ 
ity, § 1148 
Retroactive effect. 

Constitutional provisions affecting creation, pow¬ 
ers, etc., § 28 

Contract for sale of stock, § 403 
Lien on stock, charter provisions, § 446, n 27 
Repeal of charter, § 1654, p 1430 
Statutory provisions, 

Foreign corporations doing business within 
state, § 1862 

Regulation of corporations, § 982 
Stockholders’ liability, § 609 
Trust fund doctrme, § 1393, p. 1115 
Uniform Stock Transfer Act, § 389 

Return, 

Attachment, foreign corporation, § 1930, p. 189 
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Pledged stock, § 428 
Power to compel rendering of, § 987 
Service of process. Process, ante 
Revendieation of land, resides, § 1932, p. 194, n 28 
Revenue stamps. Stamps, post 

Reversion, dissolution as affecting right, § 1730, p. 

1490 

Review, 

Application for corporate charter, § 60 
Charter, proceeding in court on application for, 
§ 50 

Creditors, order appointing receiver, § 1750, p 
1536 

Criminal prosecutions, § 1370 
Directors, statutory liability, actions to enforce, 
§ 926 

Dissolution, ante 
Foreign corporations, ante 
Officers and agents, statutory liability, actions to 
enforce, S 926 
Presumptions on, § 1346 

Actions against foreign corporations, § 1958 
Receivership, 

Decision of receiver, § 1505, p 1228 
Hearing on claims, § 1544 
Rules applicable, § 1346 

Stockholders, order appointing receiver in dis¬ 
solution proceeding, § 1750, p. 1635 
Stockholders* liability, 

Actions to enforce, { 704 
Proceeding for execution against stockholder 
on 3 udgment against corporation, § 675, 
p. 1416 

Subscriptions, actions for amount due on, § 387 
Winding up affairs acts of tiustees as affected by 
appeal, § 1717 
Revocation, 

Certificate, license or charter, § 60 
Dividends, declaration of, § 468 
Proxy to vote stock, § 550, p 1254 
Sale of stock, executory conti-act, § 408, p. 961 
Subscription offer, § 294, p. 784 
. Voting trusts, § 652, p. 1260 
Reward, power to offer, § 1254 
Right of way, payment for stock in, § 241, p. 674 
Roentgenology, carrying on business by corporation as 
practicing medicine, § 956, p 411, n, 55 
Routine busmess, general manager as having author¬ 
ity to tiansact, § 1002, n. 17 
Rules and regulations, 

By-laws as, § 179 

Inspection of books by stockholders, § 504 
Presumption as to knowledge of stockholders, § 
487 

Suspension of member, § 481, p. 1153 
Rules of court, inspection of books and records by 
stockholders, effect on right, § 505 
Running expenses, dividends as payable before set¬ 
ting aside money for, § 462, p. 1103 
Sabbath breaking, criminal liability, g 1364, p. 1079 
Safeke^ing, pled^ of stock as responsible, g 426, p. 
1018 

Salarlea Compensation, ante 
Sales, 

Bonds, contracts, § 1158 
Conditional sales, generally, ante 
Directors, ante 
* Execution, § 1343 


Sales—Continued, 

Foreclosure proceeding, § 1210, pp. 887-893 

Form, § 1240, pp 932-935 

Franchise as subject, § 69, n. 49 

Judicial sales, ante 

Property, 

Directors or officers, g 774 

Selling to corporation, g 776 
Discharge of subscriber to stock, g 334, p. 
878, n. 11 

Foreign corporations, ante 
General or managing agent, § 1056, p 574 
Lien of mortgage as discharged by, g 1190, p. 
837 

Majority stockholders as purchasers, g 490 
Modification or rescission of contract, g 1066, 
p. 568 

Mortgages, power to mortgage as implied 
from power to purchase, g 1105 
Officers or agents, g 1056, pp. 567-575 
Authority, g 1038, p. 632 
Part of property, validity, g 515, p. 1202 
Powers, g 1097 
President, g 1056, p. 571 
Piohibition against as preventing mortgage, 
g 1107 

Receivers, gg 1524, 1754, pp 1256-1270 
Resales, diiectors or officers, duties and lia¬ 
bilities, g 777, pp. 144-147 
Statutory provisions, g 516, p 1196 
Stockholders, g 515, pp. 1194-1202; § 1056, p. 
569 

Transfer of all property, §g 1102, 1103, pp. 
667-673 

Trustees in liquidation, § 1745, p. 1515 
Stock Stock and stockholders, post 
Sales manager. 

Bonus, authority to bind corporation to pay, g 
1048, p. 553, n. 17 

Introduction as, purchaser of property as author¬ 
ized to rely on, g 1056, p. 369, n. 21 
Salesmen, priorities, claims tor services, g 1553 
Samples, gift of, power to make, g 1090 
Satisfaction, judgment or decree, stockholders* lia¬ 
bility, g 702 

Satisfaction of debts, payment for stock by, § 243 
Savings, corporate name using word, g 167, p. 564 
Schools, 

Foreign corporations, doing business within state 
as result of conducting, 'g 1829 
Quasi coi'porations, classification as, g 21 
Sclie facias. 

Forfeiture of charter by, g 1696 
Stockholders* liability, enforcement by, g 675, p. 
1412 

Scope of powers, gg 941-059, pp. 371-416 
Sciip, 

Bonds, interest payable in, g 1170, p. 787 
Dividends, 

Bonds issued to pay, validity, g 1149, p. 731 
Life tenant as entitled to, g 471, p. 1131 
Payment, g 466, p. 1109 

Holders, foreclosure, sharing in pioceeds, g 1211, 
p. 896 

Unlawful issuance, binding effect, g 1229 
Scroll, 

Presumptions, authority of officers or agents us¬ 
ing, g 1026 
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Seal, 

Conveyances, sufficiency, § 1100, p 664 
Use, § 175 

Seal, § 175 

Agents, appointment without use, § 722 
Appeal bond or recognizance, § 1346 
Application, articles or certificate as required to 
comply with requirements, § 65, p. 434 
Assignment for benefit of creditors, 

Necessity, § 1406 

Presumptions as to authority to execute, § 
1404 

Attorneys, appointment to represent corporation 
as required to be under, § 1323 
Authority to affix, burden of proof, § 1027, p 612, 
n. 40 
Bonds, 

Executed to agent or officer bearing, presump¬ 
tions, § 1062, p 592 

Formal attestation as essential to validity, § 
1150 

Issued under, negotiability, § 1148 
Burden of proof, authority to affix, § 1027, p 
512, n 49 

Certificate of stock, § 262 
Chattel mortgages, necessity, § 1217 
Confessioil of judgment, necessity, § 1341, p 1058 
Contracts, ante ^ 

Deeds and conveyances, ante 
Directors, authority to affix, § 1037 
Guaranty contracts, presumption arising from af¬ 
fixing, § 1063 

Indemnity contract, presumption as to authority, 
§ 1063 

Indorsemaent of negotiable Instrument, necessity, § 
1227 

Lease executed under, prima facie evidence as to 
proper authorization, § 1054, p. 564 
Mortgages, 

Executed by officers, presumption as to regu¬ 
larity, § 1062, p, 593 
Necessity, § 1180 

Priina facie evidence of validity, § 1206, p. 
882 

Necessity and use, § 964 
Negotiable instruments, necessity, § 1226, p. 912 
Officers and agents, ante 
Pleadings, equity, § 1336, p. 1046 
Power to have as Incidental to corporate exist¬ 
ence, § 944 
Presumptions, 

Assignment for benefit of creditors, § 1406 
Authenticity, § 175 

Authority of officer or agent using, § 1026 
Authority to attach to contract, § 1139, p 
712 

Prixna facie showing of incorporation by attach¬ 
ing, § 76, p. 463, n. 14 
Proxy, voting of stock, § 550, p. 1252 
Records, necessity, § 191, p. 610, n. 42 
Reports, directors or officers, § 895, p 322 
Suretyship contract, presumption arising from, § 
1063 

Transfer of property as requiring, § 1240, p. 934 
Transfer of stock, § 395, p. 933 
Trustees, authority to affix, $ 1037 


Searches and seizures. 

Books and records, statutory provisions for in¬ 
spection as not violation of prohibition 
against, § 988 

Corporation as person within meaning of statutes, 
§ 8, p. 387 

Seasonal business, loan of surplus by corporation en¬ 
gaged in, § 1146, p. 719, n 9 
Secondary evidence, proxies, § 550, p. 1252 
Secondary franchise. 

Dissolution, ante 

Distinguished from franchise, § 69 
Lease, § 1244 

Mortgage, § 1110, p 684; § 1188, p 822 
Quasi public corporation, § 1110, p 684 
Splitting up, quasi-public corporations, § 1103, p. 
673 

Transfer, § 1102, p. 670 

Quasi public corporations, § 1103, p 672 
State as authorized to question, § 1116 
Secondary liability of stockholders. 

Contracts extending common law liability, § 603 
Limitations, § 683, p. 1444 
Statutory provisions, § 605 

Secret agreement, subscription to stock induced by, 
defense of as against creditor, § 681, p. 1434 
Secret conditions, subscriptions to stock, effect of, § 
319 

Secret purpose, sale of stock, contract, § 403, n 7 
Secret process, competitive business, injunction 
agamst directors or officers from using, § 792 
Secret profits, 

Officers or directors. 

Accounting § 786, pp. 162, 184 
Intrusted with shares for sale, liability, § 
797 

Right of action for by corporation, § 811 
Sale of shares for stockholders, § 797 
Promoters, 

Accounting, § 147 
Application of rule against, § 153 
CJompromise of claim, § 159 
Contribution as respects co-promoters, § 143 
Defenses against claim § 151 
Governing law in respect to, § 168 
Joint and several liability, § 156 
Knowledge and consent of stockholders, § 
154 

Liability of purchaser of, § 167 
Ownership of entire stock as affecting claim, 
§ 153 

Ratification, § 154 

Remedies of corporation and stockholders, § 
160, pp 556-660 

Sale of property to corporation, § 148 
Validity of agreement for, § 133 
' Waiver, § 154 
Stockholders, 

Liability, § 493 

Selling shares of other stockholders, liability 
for, § 491 

Subscribers, right of action for, § 137 
Secret researches, inspection, stockholders* rights, S 
506 

Secretary, 

Accommodation paper, authority to execute, S 
1061 

Admissions, binding effect on corporation, § 1071 
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Assignment for benefit of creditors, power to 
make, § 1404 

Assignment of chose in action, authority, § 1039 
Attachment, affidavit signed by, § 1351 
Books and records. 

Possession and control, § 191, p. 611 
Withholding, § 779- 
Borrowing money, § 1059, p. 582 
Chattel mortgages, affidavit of consideration by, § 
1062, p. 594, n. 46 

Choses in action, authority to assign, § 1039 
Compromise or settlement, power to enter into, § 
1061 

Confession of judgment, § 1067 
Contracts, 

Authority to enter into, § 1043, p. 543 
Signature, § 1138, p 708, n. 72 
Conveyances, execution of instrument, § 1100, p 
661 

Declarations, binding effect on corporation, § 1071 
Directors holding office, § 726, p. 61 
Directors’ meetings, 

Office, § 746 

Writing up minutes, § 751 
Disposition of corporate pioperty, authoiity, § 
1038, p 534 

Employment contracts, authority to enter into, § 
1048, p 551 

Foreign corporations, service of process on, § 1943 
Guaranty, power to enter into contract of, § 1063 
Indemnity, power to enter into contract, § 1063 
Indorsements, negotiable instruments, § 1060, p. 
589 

Knowledge acquired by, corporation as chargeable 
with, § 1079 
Leases, 

Cancellation or surrender, § 1055 
Sale of to corporation, § 782 
Medical attendance, authoiity to provide § 1050, 
p 554, Ua 33 
Moitgages, 

Acknowledgment, § 1179 
Authority to execute, § 1062, p, 597 
Negotiable mstruments, execution or indorsement, 
§ 1060, p. 589 
Pledges, § 1002, p. 597 
Powers, § 755 

Presumptions, contracts in transactmg ordinary 
busmess, § 1043, p 543 
Process, seivice on, § 1313 
Proxy, voting of stock as, § 550, p, 1250 
Purchase of stock, authority in respect to, § 1052, 
p 562, n. 23 

Receivership, consent to appointment of receiver, 
§ 1748 

Release, powers, § 1064, p. 601 
Rents paid to, effect, § 1057, p. 575, n 90 
Representation of corporation by, § 1001, p. 468 
Salary, pi*esident as without authonty to stop 
payment, § 806, p. 205 

Sale of property, authority, § 1056, p. 569, n. 21 
Stockholders’ liability in respect to compensation, 
§ 655, n 58 

Stockholders’ meeting, calling, § 543 
Suretyship, power to enter mto contract, § 1063 
Transfer of stock, § 437 

Trust, eligibility for office when stock held m 
trust, § 726, p. 63 


Secretary of state. 

Application for charter or certificate, § 53 
Approval of application for incorporation, § 59, 
p. 443 

Bonds, furnishing description, § 1150 
Oeitificate of incorporation, estoppel as result o( 
issuing, § 1679 

Discretion, amendment of charter, § 83 
Dissolution, 

Deci-ce as required to be filed with, § 1704 
Enforcement, § 1695 

Estoppel, issuance of certificate of incorporation, 
§ 1679 

Foreign corporations, ante 

Letter from as admissible on question of default 
in payment of franchise tax, § 1338, p. 1051, 
n 6 

Service of process on, foreign corporations, § 1943 
Voluntary dissolution, statutory requirements tor 
notice to be filed with, § 1692 
Secured claims, receivership, amount recoverable, § 
1538 

Secured creditors, pnorities, § 1550 
Securities, 

Certificates of stock, § 258, p 723 
Direelois, duties and liabilities, §§ 768-778, pp. 
123-149 

Enf 01 cement, § 1239 

Foreign corporations, deposit of as condition pre¬ 
cedent to doing business^ within state, § 1821 
Payment of stock, § 242, p. 680 
Power to take, § 1237 

Redemption of stock by conversion into, S 279 
Restrictions on power to take, § 1238 
Stockholders, lights, §§ 512-517, pp 1189-1203 
Subscriptions, § 309, pp. 797-808 
Security, 

Bonds issued as, bona fide holder, § 1162, p. 754 
Costs, foreign corporations, 

Actions by, § 1916 

Nonresident within statute requiring, § 1794 
Directors or officers, authority to take and en¬ 
force for debt due, § 801 

Foreign corporations, doing business within state 
as result of taking, § 1835 
Loan, 

'Authority to give, f 1144 
Authoiity to take, § 1145, p. 721 
Mortgage on land taken by way of, constitutional 
and statutory provisions, § 1089, p. 641 
Organization as i*equiring deposit, § 68 
Pledge ot bonds, § 1160, p 745 
Stay of execution, actions by and against cor- 
poiation, § 1342 

Seed wheat, gram elevator corporation, power to sell> 
§ 949, p. 386, n. 12 
Selection of name, § 167, pp. 562-^568 
Self-serving declarations, admissibility, stockholders' 
action against officers or directors, § 832, p. 245, 
n. 52 

Sentence, crimmal prosecutions, § 1371 
Sequestration, 

Assets, statutory authorization, § 985 
Creditor, remedies, § 1429 
Creditors’ suits as precluding, § 1431 
Dissolution, stockholders’ rights, § 1770 
Foreign corporations, enforcement of judgment 
against, § 1957 

Receivership, operation as, § 1493, n. 38 
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Stockholders’ liability, enforcement, § 677 
Transfer of stock, requiiing surrender of certifi¬ 
cate and issuance of new as authorizing, § 
396, p 937, n 82 

Service ot notice, motion for execution against stock¬ 
holders on judgment against corporation, § 675, 
p 1414 

Service of process Process, ante 

Services, 

Bonds, consideration, § 1149, p 730 
Directors, contracts with corporation, § 781, p. 
164 

Implied contiacts, liability, § 1129 
Payment for stock by rendering, § 241, pp 672- 
670; §311 

Priority of claim for m respect to mortgages, § 
1190, p 830 
Promoters, ante 
Stock accepted in consideration, 

Overvaluation, § 246, pp. 696-701 

Affecting stockholders’ liability, § 591 
Par value lequirement, § 245, p, 688 
Pleading m action to enforce stockholders’ li¬ 
ability, § 688, p. 1459 
Presumptions as to value, § 246, p, 699 
Stockholdeis, right to compensation, § 485 

Set-off and counterclaim, 

Claims acquired after act of insolvency or ap¬ 
pointment 'of receiver, § 1572 
Dissolution, 

Limitations as bar to plea of, § 1775 
Stockholder’s debts, § 1771 
Dividends, § 468 

Actions to recover declared dividends, § 472, 
p. 1140 

Foreclosuie proceeding, § 1211, p. 894 
Foreign corporations, 

Insolvency proceedings, § 1896 
Noncompliance with statutory provisions as 
affecting right to set up counterclaim, § 
1859 

Individual demands of stockholders against third 
liersons, § 5, p. 374 
Oflicers or agents, § 1571 
Pledge of stock, § 431, p 1029 
Preferred claims for services, § 1573 
Purchaser of stock, performance or readiness to 
perform as essential, § 411, p, 985 
Receivership proceedings, §§ 1570-1673 
Release or discharge of subscriber or stockholder 
by, § p. 875 

Sales ot stock, buyer’s right of m case of breach, 
§ 411, p, 983 

Statutory liability, directors or officers, actions 
to enforce, § 916 

Stockholders, stock and stockholders, post 
Subscriptions, post 

Setting aside judgment, actions by or against corpo¬ 
ration, § 1341, p. 1060 

Settlement. Compromise and settlement, ante 

Several liability. 

Stockholders, § 605 
Subscription contracts, § 305 

Fraud in sale, § 326, p 832, n. 32 

Several names, use, § 166 

Several purposes, formation of corporation, § 47, p 
430 


Sewer systems, realty development corporations, pow¬ 
er to operate, § 949, p. 386, n 18 
Sham entries, books of corporation, § 191, p. 612 
Shares of stock. Stock and stockholders, post 
Show cause order, voluntary dissolution, § 1687 
Shrinkage, assets subject to, allowance for in deter¬ 
mining dividends, § 462, p. 1103 
Signatures, 

Articles, certificate or proposed charter, § 56 
Assignment or sale of property, § 1240, p. 934 
Certificate of stock, § 262 

Estoppel to deny genuineness, § 397 
Chattel mortgages, § 1217 
Contracts, § 1138, pp, 707-710 
Conveyances, § 1100, p, 660 
Foreign corporations, contracts made in state, § 
1845 

Mortgages, § 1178 
Pleadings, 

Actions by and against corporation, § 1336, 
pp 1042-1046 

Amendment, § 1335, p 1038 
Dissolution proceedings, § 1701 
Reports, directors or officers, § 896, p. 321 
Transfer of stock, § 395, p 933 
Voluntary dissolution, petition or application, § 
1686 

Signs, names, assumption of corporate name in, § 

. 174 

Silence, ratification, acts or contracts by officers or 
agents in behalf of corporation, § 1019, p. 497 
Similar agents, admissibility of evidence as to, au¬ 
thority of officers and agents as provable by, § 
1030 

Similarity of name, §§ 164, 167, p. 564 
Simpl,e contract creditor, receivership, appointment of 
receiver on application of, § 1470 
Simulated entiies, books of corporation, Ijinding ef¬ 
fect, § 191, p. 612 

Single corporation, formation of for two or more 
purposes, § 47, p. 430 

Single entity, several corporations considered as, § 
7, p 382 

Single stockholder, suing or defending on behalf of 
corporation, § 566, p 1287 

Single transactions^ foreign corporations, doing busi¬ 
ness within state as result of, § 1830 
Sinkmg funds. 

Amendment of charter, validity, § 83, n. 74 
Bonds, 

Bondholders* right of action to compel main¬ 
tenance, § 1163, p 767 
Creation, § 1169, pp. 780-786 
Showing obligation to keep, negotiability as 
affected by, § 1148 

Breach of agreement to maintain, bondholders’ 
light of action, § 1169, p. 786 
Discretion of directors, § 466, p. 1108 
Diversion of moneys from, § 1169, p. 786 
Dividends as payable without providing for, § 
461, p. 1099 

Investment, § 1169, p 784 
Payments into, § 1169, p. 782 
Redemption of bonds from, § 1169, p. 784 
Situs, 

Bonds, § 1151 

Land, venue of actions as fixed by, § 1300 
Pleading, 

Actions by or against corporation, § 1329 
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Pleading—Continued, 

Amendment, § 1335, p. 1038 
Stock, § 194, p. 624 
Slander Libel and slander, ante 
Small stockholders, 

Actions against corporations, § 518 
Inspection of books and records, § 507 
Suing or defending on behalf of corporation, § 
566, p 1288 

Societies, distinguished, § 13 
Sole corporation, defined, § 16 
Sole stockholder, 

Assets, use, § 513 
Dividends, 

Power to dictate policy, § 464, n 95 
Withdrawing profit without declaration, § 513 
Employment of president, § 1004, n 40 
Fraudulent conveyances, liability, § 581 
Liability, § 681 

Management of corporate affairs, § 405, n. 71 
Mortgages, validity, § 1062, p 596, n. 75 
Pledges, § 513 
Property, rights, § 513 
Tort liability, § 656 

Transfer of all property to, validity of transac¬ 
tion, § 489 

Sole traders, organization of corporation, rights and 
liabilities, § 121 
Soliatation, 

Agents authorized to solicit orders as not au¬ 
thorized to accept orders or settlement, § 
1050, p. 570 

Foreign corporations, doing business within state, 
§ 1837 

Jurisdictional purposes as result, § 1020, p 
166 

Subscriptions, 

Acceptance on special terms, § 314, p. 813 
Fraud of as binding on corporation, § 328, 
p. 876 

Oral conditions, S 319 
Solvency, 

Misrepresentations as to as fraud in subscnp- 
tion for or purchase of stock, § 327, p. 857 
Receivership, § 1454, p, 1169 
Sound value formula, use of in determining insol¬ 
vency, § 1372, p. 1086, n 69 
Source of power, §| 934-940, pp. 368-^71 
Sovereignty, 

Legal existence limited to sovereignty creatmg 
corporation, § 1788 
Powers derived from grant, § 934 
Spanish corporations in ceded territory, foreign cor¬ 
porations, status as, § 1787 
Special agreement, promoters, subsenbers or pur¬ 
chasers of stock, § 135 

Special appearance, foreign corporations, doing busi¬ 
ness within state, questions presented, § 1836, 
n. 27 

Speaal charters, 

Charters, ante 
Special contracts, 

Stockholders liability, post 
Special meetings, directors, § 745 
Special plea, actions by or against corporation, § 
1327, p. 1015 

Special stock, illegal issuance, rescission by holder, § 
264, p. 717 


Special terms, 

Sale of stock on, § 325, pp. 825-831 
Subscriptions, § 314, pp 810-814 
Specialty, contracts, seal making, § 1139, p 712 
Specific allegations, pleading, actions by or against 
corporation, § 1327, p. 1012 
Specific performance. 

After-acquired properly, mortgage, § 1188, p. 823 
Certificates of stock, compelling issuance, § 265, 
p 732 

Dissolution as precluding, § 1731, p. 1492 
Foreign corporations, noncompliance with statu¬ 
tory provisions as affecting right to, § 1878 
Performance of condition enforced, § 984 
Reorganization agreement, § 1582, p. 1327 
Transfers of stock, registration on books com¬ 
pelled by, § 438, p 1057 
Speculation, 

Money lost by officei, burden of proof as to 
transaction being unauthorized, § 1027, p 
512 

Property acquired for, ultra vires nature, § 1088, 
p 634 

Speculative purposes, inspection of books and rec¬ 
ords, stockholders, § 503, p. 1178 
Spoliation, judicial interference to prevent, § 984, n. 
80 

Sporadic transactions, foi'eign corporations, doing 
business within state for jurisdictional purposes, 
§ 1920, p. 155 
Spurious stock, 

Binding effect of certificates, § 263 
Remedies, takers as acquiring rights against 
stockholders, § 254, p. 710 
Rescission, purchaser’s right, § 264, p. 710 
Stakeholder, trustee in mortgage as, § 1191, p. 838 
Stamping papers, criminal liability for omission, § 
1364, p. 1079 
Stamps, 

Proxy, requirements as to, § 550, p. 1252 
Transfers of stock, § 393 
State, 

Actions against directors, § 835 

Capacity as stockholder or member, § ,35, p. 415 

Collateral attack on corporate existence, § 87 

Consolidation, 

Questioning, $ 1610 

Several pre-existing corporations, § 1795 
Dissolution, ante 

Estoppel to deny corporate existence, § 116 
Foreign corporations, regulation, §8 1810-1842, 
» pp 36-02 

Forfeiture of charter, power to waive, § 1678 
Grant of land to corporation, title acquired, § 
1093 

Legal existence limited by bonds of state creat¬ 
ing It, 8 1788 

Powers derived from grant, 8 934 
Priorities, dissolution proceeding, § 1765 
Receivership, supplementary actions, 8 1756 
Reports, power to compel rendering, 8 987 
Returns, power to compel rendering, 8 ^>87 
Secondary franchise, questioning transfer, 8 HI® 
Ultia vires holding of property, questioning, 8 
1112 

Validity of corporate transactions, attack on, 8 
981, p. 442 

Visitorial powers, 8 986 
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State agency, valuatian of property, labor or services 
acquired in payment of stock, § 246, p. 698 

State constitution, acceptance, effect of failure to file, 

S 990 

State officers, dissolution by action, § 1650 

Stated capital. 

Capital stock distinguished, § 193, p. 615 
Defined, § 193, p. 616, n. 11 

Stated meetings, stockholders, notice as unnecessary, 

§ 544, p 1227 

Statement of affairs, requirements as to furnishing to 
stockholder, § 511 

Statement of assets, officers, penalty for failure to 
file, § 836 

Statement of claim, attachment, foreign corporations, 

§ 1930, p. 187 

Statement of liabilities, stockholders’ liability for 
failure to publish, § 607, p. 1337 

Statu quo. 

Contracts between corporation and directors or I 
officers, avoidance as requinng placing in, § 
783, p 159 

Rescission of subscription for or purchase of 
stock for fraud as requiring placing par¬ 
ties in, § 326, p 846 

Restoration, rescission of contract for sale of 
stock, § 408, p. 966 

Stockholders suing or defending on behalf of 
corporation, necessity of placing defendant 
in, § 563 

Unauthorized transactions by officers or agents, 
repudiation as requiring placing in, § 1020, 
p 504 

Status, corporation organized under general laws, § 
42 

Statute of Anno, corporation as embraced within 
words, § 8, p 386 

Statute of limitations. Limitation of actions, ante 

Statutory definitions, § 1 

Statutory provisions. 

Actions, » 

<’apacity to sue and be sued, § 1288 
Venue as governed by, § 1295 
Amendment of charter, 

Controlled by, $ 80, p 472 
Retiuxrements as to, § 82 

Amount of indebtedness, contracts, § 1124, pp. 
697-700 

Aasessmonts, paid up stock, § 486, p 1159 
Assignment for benefit of creditors, power to 
make, § 1400 

Assignments, compliance with, § 1240, p 933 
Attachment, § 1348 
Onmnds, § 1349 

Body (‘X(*<‘utioii, application to coiporation, § 1345 
Bonds, ante 

Books and records, inspection, § 988 
Borrowing money, S 1144 
By-laws, 

('•ompliance with, § 189, p. 604 
M()<lc of enactment, § 187 

Calls or assessments, , . ^ . qaa 

Intervals between calls regulated, 
Stockholders’ power to make under, § 354 
Capacity of incorporators and members, § 35, p 
412 

Certificates of stock, incorporation, S 262 
Cliange of name, § 171, p. 569 


Statutory pi ovisions—Continued, 

Change of principal place of business, compli¬ 
ance with, § 177 
Change of venue, § 1301 
Charter taken subject to, § 69 
Classification under, § 22, pp 400-404 
Conditional subsciiptions under, § 316 
Consideration for issue of stock, § 244 
Compliance with, § 239 
Consolidation, ante 
Contracts, ante 

Conveyances Deeds and conveyances, ante 
Corporate existence, 

Compliance to acquire, § 45 
Pleading, § 1327, p 1013 
Criminal offenses, limitations, § 1358 
Debts, mortgage to secure payment, § 1108, p. 
680 

Deeds and conveyances, ante 

De facto corporations, compliance with, § 104, pp. 

498-601 
Directors, ante 
Dissolution, ante 

Distribution of capital, prohibition against, § 770 
Dividends, compliance with, § 465 
Enforcement of duties and obligations imposed, § 
991 

Exemptions, stockholders* liability, § 604 
Foreclosure, 

Power of sale, § 1198 
Proceedings, § 1199 
Sale of property, § 1210, p 887 
Foreign corporations, ante 
Forfeiture of charter for violation, § 1665 
Forfeiture of shares for nonpayment, exclusive¬ 
ness of remedies, § 367 
Fraudulent conveyances, § 1378 
Garnishment, service of summons, § 1355 
Guaranty, power to enter contract of, § 1231 
Increase of stock, § 268, p. 742 
Indemnity, power to enter contract, § 1231 
Insolvency, ante 

Inspection of books and records, stockholders, § 
502 

Absolute or qualified nature of right, § 503, p. 
1178 

Issuance of stock at less than par, compliance 
with, § 245, p. 689 
Lien on stock, $ 446 

Limitation of actions, stockholders’ action against 
officers or directors, § 829, p. 236 
Loans, 

Prohibitions and restrictions, § 1145, p. 720 
Stockholders, § 489 

Misappropriation or embezzlement by officers, § 
768, p. 131 

Misnomer of corporation in, effect, § 172 
Moitgages, ante 
Name, § 167, p. 563 

Negotiable instruments, prohibitions, § 1225 
Nuisance, criminal liability as affected by, § 1364, 
p. 1078 

Officers and agents, ante 

Organization as dependent on compliance, § 63 
Overvaluation of property, labor or services ac¬ 
cepted in payment of stock, prohibition 
against, § 246, p. 696 

Paid up stock, liability to assessment, § 486, p. 
1159 
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State agency, valuation of property, labor or services 
acquired In payment of stock, § 246, p. 698 

State constitution, acceptance, effect of failure to file, 

§ 990 

State officers, dissolution by action, § 1650 

Stated capital, 

Capital stock distinguished, § 193, p. 615 
Defined, § 193, p. 616, n. 11 

Stated meetings, stockholders, notice as unnecessary, 
§ 644, p. 1227 

Statement of affairs, requirements as to furnishing to 
stockholder, § 611 

Statement of assets, officers, penalty for failure to 
file, § 836 

Statement of claim, attachment, foreign corporations, 
§ 1930, p. 187 

Statement of liabilities, stockholders’ liability for 
failure to publish, § 607, p 1337 

Statu quo. 

Contracts between corporation and directors or 
officers, avoidance as requiring placing in, § 
783, p. 159 

Rescission of subsciiption for or purchase of 
stock for fraud as requiring placing par¬ 
ties in, § 326, p, 846 

Restoration, rescission of contract for sale of 
stock, § 408, p 966 

Stockholders suing or defending on behalf of 
coi-poration, necessity of placing defendant 
in, § 563 

Unauthorized transactions by officers or agents, 
repudiation as requiring placing in, § 1020, 
p 504 

Status, corporation organized under general laws, § 
42 

Statute of Anne, corporation as embraced within 
words, § 8, p 386 

Statute of limitations. Limitation of actions, ante 


Statutory definitions, § 1 
Statutory provisions, 

Actions, 

Capacity to sue and be sued, § 1288 
Venue as governed by, § 1295 


Amendment of charter, 

Controlled by, § 80, p 472 
Requirements as to, § 82 

Amount of Indebtedness, contracts, § 1124, pp 
607-700 

Assessments, paid up stock, § 486, p 1159 

Assignment for benefit of creditors, power to 
make, § 1400 

Assignments, compliance with, § 1240, p 933 

Attachment, § 1348 
Grounds, § 1349 

Body execution, application to corporation, § 1345 


Bonds, ante 

Books and records, inspection, § 988 
Borrowing money, § 1144 
By-laws, 

Compliance with, § 189, p. 604 
Mode of enactment, § 187 
Calls or assessments. 

Intervals between calls regulated, § 346 
Stockholders’ power to make under, § 354 
Capacity of incorporators and members, § 35, p. 


Certificates of stock, incorporation, § 262 
Change of name, § 171, p. 669 


Statutory provisions—Continued, 

Change of principal place of business, compli¬ 
ance with, § 177 
Change of venue, § 1301 
Charter taken subject to, § 69 
Classification under, § 22, pp. 400-404 
Conditional subsciiptions under, § 316 
Consideration for issue of stock, § 244 
Compliance with, § 239 
Consolidation, ante 
Contracts, ante 

Conveyances Deeds and conveyances, ante 
Corporate existence. 

Compliance to acquire, § 45 
Pleading, § 1327, p. 1013 
Criminal offenses, limitations, § 1358 
Debts, mortgage to secure payment, § 1108, p. 
680 

Deeds and conveyances, ante 

De facto corporations, compliance with, § 104, pp. 

498-501 
Directors, ante 
Dissolution, ante 

Distribution of capital, prohibition against, § 770 
Dividends, compliance with, § 465 
Enforcement of duties and obligations imposed, § 
991 

Exemptions, stockholders’ liability, § 604 
Foreclosure, 

Power of sale, § 1198 
Proceedings, § 1199 
Sale of property, § 1210, p 887 
Foreign corporations, ante 
Forfeiture of charter for violation, § 1665 
Forfeiture of shares for nonpayment, exclusive¬ 
ness of remedies, § 367 
Fraudulent conveyances, § 1378 
Garnishment, service of summons, § 1355 
Guaranty, power to enter contract of, § 1231 
Increase of stock, § 268, p. 742 
Indemnity, power to enter contract, § 1231 
Insolvency, ante 

Inspection of books and records, stockholders, § 
502 

Absolute or qualified nature of right, § 503, p. 
1178 

Issuance of stock at less than par, compliance 
with. § 246, p. 689 
Lien on stock, § 446 

Limitation of actions, stockholders’ action against 
officers or directors, § 820, p. 236 
Loans, 

Prohibitions and restrictions, § 1146, p 720 
Stockholders, § 489 

Misappropriation or embezzlement by officers, § 
768, p. 131 

Misnomer of corporation in, effect, § 172 
Mortgages, ante 
Name, S 167, p. 563 

Negotiable instruments, prohibitions, § 1225 
Nuisance, criminal hability as affected by, § 1364, 
p. 1078 

Officers and agents, ante 

Organization as dependent on compliance, § 63 
Overvaluation of property, labor or services ac¬ 
cepted in payment of stock, prohibition 
against, § 246, p 696 

Paid up stock, liability to assessment, § 486, p. 
1159 
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Statutory provisions—Continued, 

Payment for stock, compliance with, § 241, p 677 
Penalties imposed by, strict construction, § 992 
Period of existence limited, § 78 
Place of business, compliance with requirement 
for designation, § 989 

Pleading, actions by or against corporation, § 
1327, p. 1010 
Powers, ante 
Preferences, ante 

Preferred stock, issuance in conformity to, § 222, 
p 650 

President, powers pursuant to, § 752 
Priorities, ante 
Process, ante 

Propel ty, acquisition and holding, § 1089, pp. 
637-642 

Proxies, voting stock, § 550, p 1249 
Purchasing and holding own stock, power as de¬ 
pendent on, § 950, p 388 

Purchasing and holding stock in other corpora¬ 
tions, § 951, p. 393 
Receiveis, ante 

Reduction of stock, § 268, p 742 
Compliance with, § 269, p 746 
Reference to in articles, certificate or proposed 
charter, § 55, p 435 
Reincoiporation, § 1575 
Remedies, creditors, § 1429 

Removal of officers, compliance with, § 738, p. 76 
Reorganization, § 1578 
Reports, construction, § 987 

Reservation of power to alter or amend charter, 
§ 80, p 475 

Residence for puipose of action fixed by, § 1296 
Retroactive effect, constitutional provisions af¬ 
fecting creation, powers, etc, § 28 
Sale of corporate property, § 615, p. 1196 
Sales of stock, compliance with, § 400, p 942 
Sequestration of assets, § 985 
Sinking funds, § 1169, p. 781 
Stock and stockholders, post 
Stockholders’ liability, post 
Stockholders’ meetings, post 
Subscriptions, post 

Suing or defending on behalf of corporation, 
stockholders, § 561 

Superadded liability of stockholders, insolvency 
as affecting, § 661 

Supplementary proceedings, construction, § 1344 
Suretyship, power to enter contract, § 1231 
Tenure of officers as governed by, § 732 
Territorial restrictions on powers, § 178 
Ultra vires, defense of abolished, § 970, p 426 
Voluntary dissolution, 

Costs fixed, § 1691 
Validity. § 1684 
Voting trusts, § 552, p 1261 
Wateied stock, prevention of issuance, § 245, p. 
687 

Winding up affairs, actions by or against coi-po- 
ration after dissolution for puipose of, § 
1774, p. 1563 

Stay of execution, actions by and against corpoia- 
tion, § 1342 

Stay of judgment, stockholders’ liabUity, action to en¬ 
force, I 702 


Steamboat companies, 

Operation on different route or beyond termini 
prescribed by charter, § 949, p 386 
Quasi public charactei of, § 18, p 397 
Stenographers, medical services for injured employees, 
authority to provide, § 1050, p. 656, n 45 
Stock and stockholders, §§ 475-713, pp. 1143-1489 
Accommodation paper, consent to issuance, § 1228 
Acquiescence, 

Amendment of charter. 

Acceptance shown by, § 81, p. 481 
Effect, § 81, p. 476 
Consolidation, § 1611 

Issuance of stock at less than par value, § 
245. p 691 

Suing or defending on behalf of corporation, 
§ 569 

Acquisition of membership, § 478 
Actions, 

Added liability, actions to enforce, § 679, p. 
1423 

Amount due on subscriptions, § 380 
Between stockholders, §§ 533-538, pp. 1218- 
1223 

Estoppel, § 534 
Evidence, § 537 

Issues, proof and variance, § 530 

Judgment or decree, § 538 

Jurisdiction, § 533 

Jury questions, § 538 

Laches, § 534 

Limitations, § 534 

Parties, § 535 

Pleading, § 536 

Receiveis, § 538 

Right of action, § 533 

Trial, § 538 

Between stockholders and corporation, §§ 
618-532, pp. 1203-1218 
Attorney’s fees, § 532 
Conditions precedent, § 525 
Costs, § 632 
Defenses, § 626 
Estoppel, § 524 
Evidence, § 530 
Form of action, § 522 
Grounds of action, §§ 519-521, pp. 1205- 
1207 

Judgment oi decree, § 531 
Jurisdiction, § 523 
Juiy questions, § 531 
Laches, 8 524 
Parties, § 527 
Pleading, § 529 
Right of action, § 518 
Trial, § 631 
Waiver, § 524 

Cancellation of invalid or irregular Issue of 
stock, § 252 

Directors or officers* actions against, §§ 820- 
833, pp. 223-257 

Estoppel by reason of contracting with cor¬ 
poration as such, § 109, p. 506 
Maintainable by stoclcholders, § 5, p 373 
Name of stockholders, § 1200 
Officers or agents individually, estoppel by 
contractmg with corporation as such, § 
109, p. 506 

Right to maintain, § 6, p. 373 
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Stock and stockholders—Continued, 

Actions—Continued, 

Suing or defending on behalf of corporation, 

§§ 559-579, pp 1272-1306 
Transfers of stock, refusal to transfer on 
books, § 438, pp 1055-1065 
Admissions or declarations as binding on corpora¬ 
tion, § 5, p 373; § 1072 
Advances, validity, § 489 

Adverse title or interest, acquisition, § 517 
Agents, § 495 

Liability, agent as defendant in action to en- 
foice, § 684, p 1450 
Pledge of stock, § 424, p. 1013 
Purchase of own stock through agent, valid¬ 
ity, § 950, p. 389 

Kelationship as created by purchase of stock 
by agent, § 475 
Transfer of stock. 

Liability for calls or assessments, § 442 
Registration on books by agent, § 436, p 
1052 

Undisclosed principal, § 392, p. 929 
Alienation, nghts, § 388 
Aliens, ante 

Amendment of charter reclassifying as requiring 
unanimous consent, § 81, p 479 
Amount to be issued, misrepresentations as to 
as fraud in subscription for or purchase of 
stock, § 327, p. 858 

Annual meetings. Stockholders meetings, iwst 
Articles of incorporation, price fixed by, issu¬ 
ance foi less than, § 245, pp 685-696 
Assessment, liability, § 486, pp 1159-1162 
Assignment, 

Assignee’s right to participate in distribution 
of unissued oiigmal stock or new stock, § 
201, p 634 

Attestation, § 395, p 933 
Blank transfer, § 395, p. 933 
Creditors, enforcement of stockholders’ liabil¬ 
ity by, § 625 
Rights, § 5, p. 371 

Unauthorized assignment, transfer of stock 
pursuant to, liability of corporation, § 
439, p 1067 

Assignment for benefit of creditors, 

Actions to enlorce liability, § 1420 
Consent, § 1403 

Enforcement of liability as not resulting by, 

§ 678 

Liability as Included m, § 1412 
Assumption of debt due by stockholder, § 1235 
Attachment, § 483, n 60 • 

Propel ty of corporation as not subject to tor 
stockholders debts, § 1350 
Attorneys, authority to employ, § 1051 
Attorney’s fee. 

Actions between stockholders and corpora¬ 
tion, § 532 

Stockholders’ liability, f 662, n 13 
Actions to enforce, § 705 
Suing or defending on behalf of corporation, 
§ 579 

Blank ceitificates, liability of corporation tor 
fraudulent Issuance, § 264, p 712 
Bonds, 

Bondholders as not in position of stockhold¬ 
ers, § 1161 


Stock and stockholdeis—Continued, 

Bonds—Continued, 

Consent as essential to Issuance, § 1147, P- 
725 

Dealings with corporation involving, § 489 
Distinguished, § 194, p. 621 
Exchange for stock, § 1167, pp 770-773 
Issuance for benefit of stockholders, § 1147, p- 
723 

Purchase and enforcement, § 483 
Books and records, status as proved by, § 476 
Bonus, ante 
Borrowing money, 

Action of stockholders as not essential, § 
1144 

Prom corporation, § 489 
Bui den of pi oof. 

Actions between stockholders, § 537 
Actions between stockholders and corpora¬ 
tions, § 530 

Actions to enfoice stockholders’ liability, § 
695 

Irregularity of meetings, § 657 
Relationship, § 476 

Suing or defending on behalf of corporation, 

§ 577 

By-laws, 

Adoption, § 186 

Alteration, amendment and repeal by, § 188 
Binding effect, § 181 

Capital stock, increasing, reducing or permit¬ 
ting withdrawal, § 189, p 605 
Discipline under, § 481, p 1153 
Enactment, § 187 

Increase of stock, amendment authorizing, § 
268, p. 742 

Inspection of books and records, § 604 
Meetings. Stockholders’ meetings, post 
Piesumptions in respect to knowledge of pro¬ 
visions, § 487 

Purchaser of stock as charged with notice, S 
444, p 1079 

Ratification, § 186, n 71 
Sale of stock for nonpayment, provisions re¬ 
specting as essential, § 370 
Sale regulated, § 189, p. 605 
Transfeis, 

Compliance with provisions, § 393 
Notice of lien under, § 450 
Regulation, § 189, p. 605 
Restrictions on, § 391, p 923 
Stockholdeis’ liability as governed by, §: 
646, p. 1364 

Waiver of pi ovisions, § 182 
Withdrawal from membership, § 480 
Calls or assessments, generally, ante 
Cancellation, 

Oertific^-tes of stock, § 267 
Waiver of right, § 267 

Contract to purchase stock, payment and ac¬ 
ceptance in accordance with terms of 
contract as essential, § 409, p. 976 
Fraud, invalid or irregular issue of stock, §§ 
207, 249 

Stockholder’s right to mamtain action, § 
252 

Subscriber’s or purchaser’s right of, S 
254, p. 716 
Leases, power, § 1246 
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Stock and stockholdeis—Continued, 

Capacity of stockholders, § 35, pp 412-415 
Capital stock, generally, ante 
Certificates, §§ 25^-267, pp 721-740 

Amendment of charter requiring compulsory 
exchange as requiring unanimous con¬ 
sent, § 81, p. 480 

Assignees, compelling issuance, § 205, p 733 
Assignment, transfer as suflaciently evidenc¬ 
ed by, § 305, pp. 032-935 
Blank assignment, bona fide purchaser’s title, 
§ 266 

Blank certificates, liability for fraudulent is¬ 
suance, § 254, p. 712 

Breach of contract, refusal to issue, § 265, p. 
732 

Burden of proof, issuance, § 264, n 19 
Cancellation, § 267 

Invalid or Irregular issue, § 249 
Waiver of right, § 267 
Capital stock distinguished, § 193, p 615 
Conditional certificates, § 261 
Conditions precedent, payment, § 260 
Consideration, cancellation on failure, § 267 
Constructive delivery, § 262 
Constructive notice of contents, purchaser as 
chaigeable with, § 444, p 1078 
Continuing afiiimation of title and Interest of 
holder, § 25S, p 723 
Contract, evidence, § 258, p. 723 
Conversion, right of action for on refusal to 
issue, § 265, p. 731 

Damages, refusal to issue, § 265, p. 735 
Authorizing recovery, § 265, p 731 
Defined, § 258, p 721 
Delay m issuing, damages, § 265, p 736 
Delivery, 

Issuance as dependent on, § 262 
Pleading in action to enforce stockhold¬ 
ers’ liability, § 688, p. 1468 
Presumption as to payment of price, § 
411, p 990 
Bight to, § 260 

Transfer as accomplished by, § 434, p. 
1043 

Demand, Issuance, § 260 
Deposit in public ofiSee on transfer, § 393 
Dissolution, signing after decree, § 262 
Duplicate certificate, issuance on loss of orig¬ 
inal, g 266, n. 5 
Escrow, delivery, § 262 
Estoppel, 

Compelling issuance, § 265, p 733 
Issuance resulting in, g 397 
Evidence, stockholder relationship, g 476 
False* certificates, ratification, g 209 
Forged certificates, § 263 

Liability of corporation on, g 254, p 712 
Gift, title acquired by donee, § 394 
Incorporation, issuance as not authorized pri¬ 
or to, g 262 

Invalid certificates, injunction against sale 
or transfer, g 250 
Invalid or irregular issue, 

Kemedies, §§ 248-257, pp. 701-721 
Transfer of stock as affected by, g 394 
Issuance, g 262 

Prerequisite to creation, g 64 
Laches, compelling issuance, g 265, p. 733 


Stock and stockholders—Continued, 

Certificates—Continued, 

Liabilities and burdens, § 258, p. 725 
Life tenant, issuance induced by, § 208 
Limitation of actions, compelling issuance § 
265, p 733 

Loss, rights and remedies on, § 266 
Mistake, cancellation of certificates issued un¬ 
der, g 249 

Muniment of title, § 258, p. 723 
Necessity, § 259 
Negotiability, § 390 

New certificate in lieu of lost or stolen one § 
266 

Officer or agent refusing to deliver, liability 
of corporation, g 1052, p. 561, n. 10 
Overissue, 

Compelling issuance, g 200 
Validity, g 209 

Ownership, presumption, § 264 
Payment as condition precedent to issuance, 
§ 260 

Place of issuance, § 262 

Pledge as requiring delivery, § 421 

Possession, 

Necessity, § 259, n. 65 
Voting at stockholders’ meeting as re¬ 
quiring, § 548, p. 1238 

Power of attorney, transfer of stock by, g 
395, p. 932 

Presumptions, validity and ownership, g 264 
Pnma facie evidence, validity and ownership, 
g 264 

Property, status as, g 258, p. 723 
Quasi negotiability, g 390 
Beceipt of as making one owner of stock, g 
478 

Befusal to issue, rights and remedies, g 265, 
pp 731-736 
Bemedies, 

Invalid or irregular issue, §g 248-257, pp. 

701-731 
Loss, § 266 

Befusal to issue, § 265, pp 731-736 
Bight of subscriber or purchaser to, g 260 
Shares of stock distinguished, g 194, p 620 
Signature and seal, g 262 
Signatures, estoppel to deny genuineness, g 
397 

Specific performance, compelling issuance, g 
265, p. 732 

Spurious certificates, g 263 
Statutes as part, g 80, p 473, n. 31 
Stockholders’ liability, issuance of certificate 
as essential to, g 630 
Stolen certificates, ^ 

Liability of corporation on, g 2 S 4 , p. 713 
Bights and remedies on, g 206 
Subscriptions, post 

Sunender of as essential to transfer on coiv 
porate books, g 435, p. 1050 
Tender, g 289 

Tender of written assignment of shares 
forming part of block as sufficient deliv¬ 
ery, § 409, p. 974 

Third parties, title and right, g 260 
Time of issuance or signing, § 262 
Treasurer, liability for refusal to issue new 
certificates, g 797 
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Stock and stockholders—Continued* 

Consideration—Continued, 

Agreement in violation of constitutional and 
statutory prohibition, § 245, p. 689 
Cancellation on failure, § 249 
Contracts imposing liability, § 699 
Estoppel m respect to stock issued without, 
§ 257. p. 720 
Illegality, § 247 

Issuance, §§ 244-247, pp 683^701 

Insufficiency, want or failure of consid¬ 
eration, § 244 

Less than par or price fixed by char¬ 
ter, etc., § 245, pp. 685-696 
Validity as dependent on, § 244 
Laches in lo&pect to stock issued without, § 
257, p 720 
Options, 

Purchase or sale of stock, § 405, p. 051 
Bcpurchase of employee’s stock, termina¬ 
tion of employment, § 391, p. 926, 
n. 56 

Repurchase or resale of stock, § 405, p. 
955 

Overvaluation of property, labor or services 
accepted in payment of, § 246, pp. 
690-701 

Evidence as to, § 246, p, 700 
Parol evidence as admissible to show, § 246, 
p. 701 

Property purchase, § 1002 
Questioning sufficiency, § 246, p. 697 
Return of as essential lor rescission of con¬ 
tract on ground of fraud, § 326, p. 846 
Sales, 

Contract as required to be founded on, § 
400, p 942 

Rescission of contract for want of, § 
408, p 962 

Stockholder* liability, 

Contracts imposing, § 599 
Release, § 663, n. 34 
Transfers of stock, § 388 

Bona fide purchasers, § 444, p. 1077 
Validity of issue as dependent on, § 244 
Valuation of property, labor or services ac¬ 
quired in payment, § 246, p. 698 
Conclusiveness, § 246, p. 608 
Consolidation, ante 
Constitutional provisions. 

Actions against ofidcers or directors, § 821, 
p. 227 

Payment, § 236 
Construction, 

Contract for sale, § 403 

Special terms, § 325, p. 828 
Statutory provisions, 

Criminal responsibility of stockholders, 
§ 714 

Inspection of books and records, by 
stockholders, § 602 
Stockholders’ liability, 

Contracts imposing, § 600 
Statutory provisions creating or increas¬ 
ing, § 603 

Transfers of stock, restrictions on, § 391, p 
921 

Contracts, 

Consent as essential, § 1123 


Stock and stockholders—Continued, 

Contracts—Continued, 

Disposition as determined by, § 204 
Estoppel to deny existence, § 109, p. 506 
Management of affairs, § 497 
Members of same corporation, § 491 
Puichase of stock, validity, § 242, p 682 
Relationship of stockholdeis, §§ 71, 477 
Stockholders’ liability as dependent on, § 
627 

Rights and obligations, § 5, p 371 
Rights and privileges of diffeient classes con¬ 
trolled by, § 215 
Stockholders’ liability, post 
Transfeis of stock, restrictions on, § 391, p 
922 

Voting of stock, § 551 
Conti ibution, 

Directois or officers personally liable for 
debts, § 929 

Stockholders’ liability, post 
Control of coiporation, § 495 

Functions of stockholders, § 495 
Purchase of stock in order to secure, § 496, p. 
1174 

Purchase of stock in other coriiorations, § 
051, p 397 

Rights as to, § 482, n 46 
. Conversion, 

Corporation’s right of action against, § 521 
Lialuhty, § 1275 
Pledged stock, § 430 
Damages, § 42S 

Lien as discharged by, § 424, p. 1014 
Oflicers’ liability, § 849, p. 281 
Sale, 

Pleading in action for, § 411, p. 988 
Seller’s lemedy by action, S 411, p. 980 
Stockholders’ liability, S 650, n 70 
Stockholdeis’ right of action against corpo¬ 
ration for, 8 520, n. 27 

Transfers of stcKk, refusal to transfer on 
books as, § 438, p. 1055 

Conversion into other stock or w'curitles, § 279 
Corporation itself as having capacity as, 8 35, p. 
414 

Coiporations, classifi<‘ation, § 19 
Costs, 

Actions against officers or directors, § 833, p 
256 

Actions between st<x*kholders and corpora¬ 
tion, $ 532 

Actions to enforce, contribution among stock¬ 
holders, § 708 

Actions to enforce stockholders’ liability, § 
705 

Suing or defending on behalf of corpoiation, 
8 579 

Transfers of stock, recovery of In proceeding 
to compel transfer on books, § 438, p. 
1063 

Creation, powers, § 196 

Credit, liability for fraudulent misrepresentations 
in procuring, § 617 
Creditors, 

Enforcement of stockholders’ liability as, 8 
623 

Relationship as in respect to distribution of 
assets on dissolution, $ 1769 
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Stock and stockholders—Continued, 

Creditors—Continued, 

Relationship to stockholders, § 477 
Rights as, § 483 

Stock issued at less than par value, effect as 
to, § 245, p. 692 
Stockholders’ liability, post 
Suing 01 defending on behalf of corporation, 
intervention, § 670 

Transfers of stock, enforcement of liability 
as against purchasei, § 584 
Creditois’ bill, stockholders* liability, enforce¬ 
ment by, § 679, p 1425 
Creditors* suits. 

Dissolution proceedings as not authorized by 
provision for, § 1708 
Parties, § 1439, p 1144 
Criminal responsibility, § 714 
Custodian of stock as stockholder, § 475 
Custom or usage. 

Lien on stock, §§ 445, 449, 450 
Stockholders’ meetings, notice as not dispens¬ 
ed with bv, § 544, p. 1228 
Transfer of stock, § 437 

N('gotiability as affected by, § 390 
Damages, 

Actions against officers or directors, § 833, p. 
254 

Sales of stock. 

Broach of contract, computation of value 
of stock, § 415 

Buyei’s recovery for breach, § 414 
Pleading in action for, § 411, p 988 
Recovery, §§ 412-415, pp 998-1002 
Remedy by way of for breach of con¬ 
tract, § 411, pp 980-998 
Rescission of contract for fraud as re¬ 
quiring, § 408, p 904 
Seller’s recovery for breach, § 413 
Transfer of stock. 

Pledgee’s damages for wrongful refusal 
to make, § 422, p. 1011 
Refusal to tiansfei on books, § 438, p 1055 
Wrongful refusal to transfer on books, § 
438, p 1064 

Wrongful transfer on books, § 439, p* 
1072 

Dealings botwoen members, § 491 
Dealings with corporation, §§ 489, 490, pp 1163- 
1167 

Individual profits or benefits resulting, | 493 
Membership in different corporations, § 492 
Death, 

Principal stockholder, dissolution as not re¬ 
sulting, § 1666 

Relationship as continued by heirs or repre¬ 
sentatives, § 478 

Delientures distinguished, § 194, p. 621 
Debts owed to corporation, payment of by sur¬ 
render of stock, § 489 
Declarations, binding effect, § 1072 
Deeds and conveyances, 

Authority in respect to, § 1038, p 634 
Beneficial inteiest as presumptively passing, 
§ 1101 

Consent as essential, § 1005, p. 654 
Statutory provisions, § 1005, p, 655 
Interest of stockholder as affecting, § 1096, 
p. 650 


Stock and stockholders—Continued, 

Deeds and conveyances—Continued, 

Powers, § 1038, p 534 
Rights, § 5, p. 371; § 1096, p. 650 
Title of corporation as not passing under 
deed executed by stockholders, § 1099 
De facto coi-porations, rights and liabilities, § 96 
Defenses, stockholders, actions between stockhold¬ 
ers and corporations, § 626 
Deficiency, 

Dissolution, § 1666 

Receivership in dissolution proceeding, § 1750, 
p. 1629 
Definitions, 

Shares of stock, § 194, p. 619 
Stock, § 192 
Stockholders, § 476 
Dehvery, 

Acceptance and payment or other perform¬ 
ance as concurrent acts, § 409, p. 970 
Issuance as dependent on, § 262 
Payment concurrent with, § 236 
Performance of contract for sale of as re¬ 
quiring, § 400, p. 971 
Pledge as requiring, § 421 
Right to, § 260 

Sales of stock, condition precedent to action 
by seller for breach of contract, § 411, p. 
985 

Transfer by, § 392, p 928 
Transfer of stock as dependent on, § 394 
Demurrer m actions. Demurrer, ante 
Derivative actions, 

Against officers or directors, costs, § 833, p. 
267 

To void transaction, right to urge ultra vires, 
§ 981, p 444 
Directors, ante 
Discipline, § 481, p. 1153 
Discount, issuance of shares, § 245, p. 685 
Discrimination in respect to dividends, § 466, p. 
1113 

Dissatisfaction with management, receivership, § 
1463 

Dissension, 

Dissolution, § 1672 
Receivership § 1467 

Instance of creditor, § 1468, p. 1176 
Dissenting stockholders, 

Consolidation and merger. 

Foreign corporations, 5 1897, n. 87 
Membership, § 1627 

Rights and remedies, §§ 1612-1616, pp. 
1373-1381 

Estoppel, sale of property, § 515, p. 1196 
Increase of stock, 

Avoidance, § 273 
Effectual against, § 268, p. 743 
Injunction against amendment of charter, § 
85 

Reduction of stock. 

Avoidance, § 273 
Effectual against, § 268, p. 743 
Sales of property, effect of dissent, § 615, p. 
1195 

Dissolution, ante 

Distribution and disposition of shares, §§ 199- 
205, pp 629-641 

Necessity for distribution, § 200 
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Stock and stockholders—Continued, 

Distnbution and disposition of shares—Continued, 
Preference to stockholders, § 202 
Rights and remedies of existing stockhold¬ 
ers, § 201, pp 630-638 

Stock not taken hy existing stockholders, § 
203 

Distiihution of assets, rights, § 512, p. 1192 
Dividends, ante 

Division of assets, rights, § 512, p 1192 
Domicile or residence of as determining that of 
corporation, § 176, p. 584 
Double liability, § 606 
Dues, liability, § 488 
Election of directors, § 716, p. 33 
Employment contracts, authority to enter into, § 
1049 

Encumbenng corporate property, authority, § 
1038, p 534 

Enforcement of liability, supplemental proceed¬ 
ings, § 675, p 1412 
Equitable title. 

Ownership of as creating relationship, § 475 
Property of corporation, § 512, p. 1189 
Equity, 

Action against directors or officers, § 825 
Enforcement of stockholders’ rights, § 7, p. 
380 

Relief, § 558 
Remedies, § 533 

Stockholder against corporation, § 522 
Right of action for personal wrongs, § 825 
Transfeis of stock, restrictive agreement as 
enforceable in, § 391, p 922 
Unpaid stock subscriptions, enforcement of 
stockholders* liability in, § 679, p 1422 
Erroneous issue, § 208 | 

Escheat, dissolution proceedings, § 1767 
Estoppel, ante 
Evidence, 

Actions arising out of sale of stock, § 411, 
p. 989 

Actions between stockholders, §§ 536, 537 
Actions between stockholders and corpora¬ 
tions, §§ 529, 530 

Admissibility m action to enforce liability, §§ 
694, 696 

Eligibility as director as dependent on, § 726, 
p. 63 

Garnishment proceedmg to enforce liability, § 
676, p 1418 

Judgment as required to conform to proof, § 
702 

Proceedings to comp^ transfer on books, § 
438, p 1062 
Status, § 476 

Suing or defending on behalf of corporation, 
§§ 576, 577 

Weight and suffiiciency in proceedings to en- 
foice liability, § 097 

Examination of property, rights as to, § 500 
Execution, liability, § 1342 

Execution creditors, inspection of stock book by, 
§ 988 

Execution to enforce liability. Execution, ante 
Executors or administrators, estoppel to deny re¬ 
lationship, § 397 
Exhaustion of remedies, ante 
Expulsion, § 190; § 481, p. 1154 


Fellow stockholders, relationship, § 477 
Fictitious persons, issuance to for benefit of of¬ 
ficers or directois, § 795 
Fictitious stock, ante 
Findings, 

Actions arising out of sales, § 411, p. 997 
Actions between stockholders and corpora¬ 
tion, § 531 

Actions to enforce stockholders’ liability, § 
699 

Judgment as required to confoim to, § 702 
Fines, imposition, § 488 
Foreclosuie, 

Intel vention m proceeding, § 1204 
Parties to action, § 1203 
Foreign corporations, ante 
Forfeited stock. 

Reissue, § 211 

Stockholders’ liability on, § 633 
Forfeitures, 

By-laws regulating, § 189, p 603 
Delinquent assessments, § 486, p. 1162 
Enforcement, § 366 
Nonpayment, §§ 365-372, pp. 895-001 
Annulment, § 372 

Conditions to exercise of power, § 368 
Declaration of foifeiture as essential, § 
370 

Effect, § 309, p 802 

Estoppel in respect to lelicf from, § 372 
Exclusiveness of remedy, § 367 
Daches as affecting right to relief from, 

§ 372 

Limitations in respect to relief from, § 
372 

Notice, I 370 

Operation and effect, § 371 
Pleading deficiency, § 382, p. 906 
Power to forfeit, § 366 
Proceedmg to enforce, § 370 
Relief against, § 372 
Rescission, § 371, n. 54 
Setting aside of sale, § 370 
Tender as preventing forfeiture or sale, 
§ 370 

Waiver and estoppel in respect to, § 360 
Recovery of stock, § 520 
Reissue of forfeited stock, § 211 
Remedy on subscription contract, § 302 
Sale of stock acquired by for leas than par 
value, § 245, p 694 

Forged assignment, transfer of stock puiauant 
to, liability of coiporation, § 439, p. 1067 
Foi'ged certificates. 

Binding effect, § 263 

Liability of corporation on, § 254, p. 712 
Pledgee of as bona fide holder, § 427, p. 1020, 
n 11 

Forged power of attorney, transfer of stock un¬ 
der, liability of corporation, § 439, p. 1067 
Franchise, interest in, § 512, p. 1192 
Fraud, 

Acquisition of adverse title or interoat, § 517 
Corporation’s right of action for, $ 521 
Dealings with corporation, § 489 
Issuance of stock, § 207 

Injunction against, § 250 
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Stock and stockholders—Continued, 

Fraud—Continued, 

Liability, § 607, p 1336; § 617 

Pleading m action to enforce, § 688, p 
1463; §689 

Statute of limitations as interrupted by, 
§ 683, p 1445 

Maioiity stockholders, liability, § 764, p. 117 
Purchase of stock, fraud as dependent on, § 
327, p. 859 
Sale of stock, 

Burden of proof, § 411, p 990 
Effect, § 402, p 944 

Matters constituting, § 327, pp 849-^865 
Remedies of seller, § 411, p. 981 
Rescission, § 408, p 962 
Rescission, condition precedent to recov¬ 
ery of purchase price, § 411, p. 984 
Waiver, § 402, p 945 

Suing or defendmg on behalf of corpora¬ 
tion, § 562, p 1278 
Transfer of stock, 

Evading liabihty, circumstantial evidence 
as admissible to show, § 696 
Pui chaser’s rights as affected by, § 444, 

p. 1081 

Stockholders’ liabihty, § 646, p 1365 
Fraudulent conveyances. 

Consideration as affecting, § 1379, p 1093 
Distribution of assets to stockholders, § 1379, 
p 1096 

Solo stockholders, liability, § 581 
Fraudulent issue, § 207 

Damages as recoverable by holder, § 254, p. 
715 

Estoppel to object to, § 257, p 721 
Fraudulent misrepresentations in procurmg cred¬ 
it, liability foi, § 617 

Fundamontal changes in objects, etc., consent as 
required to, § 496, p. 1174 
Future services, 

Consideration, sales of stock, § 400, p. 943, 
n 51 

Issued in recognition of, employees and direc¬ 
tors, § 244 

Payment for stock, § 241, p 678 
Gilt, 

Eligibility as director, § 726, p. 62 
Validity, § 245, p. 688 

Validity as purchase of own stock, § 950, p. 
389 

Gift of property, consent, § 1096 
Good cause, removal, § 481, p. 1154 
Good faith, 

Action against corporation as requiring, § 
518 

Calling of stockholders meetings, § 543 

Dealings with corporation, § 489 

Suing or defending on behalf of corporation, 

§ 5(56, p 1288 

Transfer of stock, § 435, p. 1048 

Bona fide purchasers, § 444, p. 1077 

Heirs, 

Defendants in actions to enforce stockholders’ 
liability, § 6&i. p 1450 
Relationship to corporation, § 478 
Transfers of stock, rights, § 436, p 1053 
Holding corporations, § 475 

Situs of shares, § 194, p 624, n. 74 


Stock and stockholders—Continued, 

Husband and wife, 

Capacity of wife as stockholders or mem¬ 
bers, § 35, p 413 
Stockholders’ liability, § 641 
Transfers of stock. 

Care required of corporation in making, 
§ 439, p 1066 

Issuance of wife’s stock to husband, § 
396, p. 937, n 83 

Stockholders’ liability as affected by, § 
646, p. 1366 

Voting at stockholders’ meeting, § 548, p. 
1247 

Identification of shares, § 194, p. 624 
Illegal consideration, effect, § 247 
Impairment of capital, rights, § 612, p 1192 
Incorporators as stockholders, § 485 
Increase of stock, §§ 268-276, pp 740-755 
Bond of ofldeer as affected by, § 731 
Bonds, exchange for stock resulting in, § 1167, 
p. 770 

Bonus to state, payment, § 276 
Capital stock, ante 
Certificate, § 269, p 746 
„ Charter provisions, § 268, p 742 

Complaint, person entitled to complain, § 273 
Conditions of exercising power, § 269, pp 746- 
749 

Convertible securities, issue of, § 270 
Dividends, payment by application of, § 241, 
p 675 

Estoppel, ante 

Excessive subscription for, validity, § 297 
Good faith as essential, § 269, p 746 
Impstirment of capital, stockholders’ liability, 

§ 590 

Inj* unction against, minority stockholders, § 
520, n 30 

Irregularities, effect, § 272 

Liability of stockholders as affected by, § 274 

Mode of exercising power, § 269, pp. 745-749 

Note given for, validity, § 242, p. 679, n. 28 

Payment for, par value, § 245, p 688 

Payment for increased stock, § 275 

Payment in anticipation, § 238 

Power to increase, § 268, pp 746-746 

Preferred stock, § 269, p. 748 

Presumption as to regulaiity, § 269, p. 746 

Stockholders’ liability as affected by, § 590; 

§ 607, p. 1336 
Subscriptions, § 293, p. 773 
Liability on, § 300 
Tax, payment, § 276 
Ultra vires acts, effect, § 272 
Vested right, § 268, p 743 
Voting increase, § 269, p 745 
Withdrawal of capital, stockholders’ liability 
on theory of, § 590 
Indebtedness, 

Restiiction on right to transfer, § 461 
Stockholder’s liability, § 5, p. 370 

Pleading in action to enforce, § 688, p. 
1460 

Individual action sustained as action of corpora¬ 
tion, § 7, p. 382 
Individuals, rights as, § 484 

Actions between stockholders to determine, § 
533 
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Stock and stockholders—Continued, 

Indorsement on certificate of amount paid there¬ 
for, necessity, § 245, p. 691 
Indorsers, rights as, § 484, n. 77 
Information, 

Business and affairs of corporation, § 499 
Rights as to, §§ 499-511, pp. 1176-1189 
Injunction, 

Invalid or Irregular issue of stock, § 252 
Issuance for less than par value, § 246, p. 
696 

Purchase of own stock, § 1446 
Right of stockholder as against corporation, 
§ 520 

Stockholders’ liability. 

Actions to enforce, § 686 
Exhaustion of remedy against corpora¬ 
tion as not essential to enforcement, 
§ 670, p. 1394 

Stockholders’ meetings, § 668 
Voting at, § 558 

Transfer of stock on corporate hooks re¬ 
strained hy, § 436, p. 1050 
Voting invalid stock, § 260 
Injury, 

Fraud in subscription for or purchase of 
stock, recovery as dependent on showing, 
§ 327, p 864 

Right of action against corporation as requir¬ 
ing, § 620 

Sale of stock, rescission of contract for fraud 
as requiring, § 408, p. 964 
Stockholders, right of action against corpora¬ 
tion as requiring, § 620 
Stockholders’ right of action to redress or 
prevent, § 659, p. 1272 * 

Innocent purchaser, 

Fraudulently issued stock, damages as recov¬ 
erable by, § 254, p. 715 

Pledge of stock as operating against, S ^22, p. 
1009 

Stock issued in violation of constitutional 
and statutory provisions, validity, $ 245, 
p. 690 

Insistence that corporation keep within powers 
and purposes, $ 7, p. 379 
Insolvency, 

Distribution of assets during, § 1379, p. 1006 
Distribution to stockholders after, § 1378 
Stockholders’ liability, generally, post 
Inspection of books and records, ante 
Interest-bearing stock, § 217 
Interest certificate, § 219 
Internal discipline, § 481, p. 1163 
Internal dissensions, receivership on ground of, § 
1463 

Intervention, 

Actions against corporation, § 560 
Laches as barring right, § 569, n. 35 
Receivership proceedings, § 1477, p. 1184 
Invalid or irregular issue, § 208 
Accounting, § 261 
Acquiescence, $ 257, pp. 718-721 
Actions, cancellation or injunction, § 252 
Actions for damages, § 251 
Assumpsit to recover damages, § 251 
Cancellation, § 249 

Damages, liability of corporation, § 264, p. 
711 


Stock and stockholders—Continued, 

Invalid or irregular issue —Continued, 

Damages recoverable § 251 
Estoppel, § 257, pp. 718-721 
Injunction against, § 250 
Laches, § 257, pp. 718-721 
Measure of damages, § 254, p 713 
Ratification, § 257, pp. 718-721 
Remedies, §§ 248-257, pp. 701-721 

Subscribers or pui chasers and trans¬ 
ferees, §§ 253-256, pp 710-718 
Vendor’s liability to purchaser, $ 256 
Issuance of stock, § 210 

Balancing by capital assets, § 244 
Corporate existence as dependent on, § 196 
Injunction against invalid stock, § 250 
Less than par or price fixed by charter, etc., 
§ 245, pp. 685-696 

Issues, 

Actions arising out of sale, § 411, p. 989 
Actions between stockholders, § 536 
Actions between stockholders and corpora¬ 
tion, § 529 

Actions to enforce stockholders’ liability, § 
694 

Judgment as required to conform to, § 702 
Suing or defending on behalf of corporation, 
§ 576 

Transfers of stock, proceedings to compel 
transfer on books, § 438, p. 1062 
Joint and several liability, release of one stock¬ 
holder as affecting remainder, § 664 
Joint owners, 

Transfers of stock, § 392, p. 929 
Voting at stockholders’ meeting, § 548, p. 1247 
Voting rights as affected by, § 720, p. 43 
Joint tenants, status as to corporate property, § 
512, p. 1191 
Judgment or decree. 

Actions arising out of sale of stock, § 411, p. 
998 

Actions between stockholders, § 538 
Actions between stockholders and corpora¬ 
tion, § 531 

Action to enforce liability, 

Stockholders’ liability, post 
Ck>rporation as affected by judgment against 
stockholders, § 1341, p. 1057 
Creditors, subjecting stock to satisfaction of 
judgment, § 260 

Enjoining enforcement, stockholders’ right, § 
520 

Suing or defending on behalf of corxKiration, 
§ 578 

Transfers of stock, 

Actions against corporation for wrongful 
transfer, § 430, p 1071 
Proceeding to compel transfer on books, 
§ 438, p. 1063 
Judicial sales. 

Corporate property. 

Purchase by majority stockholders, $ 490 
Purchase by stockholders, § 489 
Stockholder’s liability for assessment as 
affected by, § 486, p. 1160 

Stock, 

Estoppel, § 416 
Injunction to prevent, § 416 
Pledged stock, § 431, p. 1028 
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Judicial sales—Continued, 

Stock—Continued, 

Pledgee as purchaser, § 431, p. 1030 
Rules applicable to, § 416 
Stolen certificate of stock, effect of, § 416 
Jurisdiction, 

Accounting between stockholders, § 533 
Actions between stockholders and corpora¬ 
tion, § 523 

Action to enforce liability. 

Stockholders’ liability, post 
Suing or defending on behalf of corporation, 
§ 568 

Jury questions, 

Actions arising out of sale of stock, § 411, p. 
996 

Actions between stockholders, § 5*58 
Actions between stockholders and corporation, 
§ 631 

Actions to enforce liability, § 699 
Stockholders’ meetings, § 657 
Knowledge, presumptions as to, § 487 
Labor, stock issued. Labor, ante 
Labor, stockholder’s liability. Labor, ante 
Laches, 

Action against officers or directors as affected 
by, § 829, p 234 

Actions between stockholders and corpora¬ 
tion, § 524 

Actions between themselves, § 534 
Actions to enforce liability, § 683, pp. 1443- 
1446 

Estoppel in respect to illegal act by director, 
§ 1011, p. 483 

Mortgage as authorized by, § 1176, p 810 
Receiveiship, § 1473 

Sufficiency of evidence as to in action against 
officers or directors, § 832, p. 247 
Suing or defending on behalf of corporation, 
§ 569 

Ultra vires, estoppel arising, $ 977, p. 439 
Leases, § 516 

Consent to cancellation, § 1056 
To corporation, § 489 
Levy on corporate propeity, § 483, n, 60 
Liability. Stockholders’ liability, post 
Liens, ante 

Life beneficiary, participation in distribution of 
unissued original or new stock, § 201, p. 685 
Limitation of actions, ante 
Loans or advances, § 483, n. 58 

Claims against corporation, § 1536 
Claims for loans to corporation, f 1636 
Estoppel to deny existence in case of accept¬ 
ing, § 109, p 506 
Right to make, § 483, n. 58 
Validity, § 489 

Loss of membership, property rights as affected 
by, § 512. p. 1193 
Majority stockholders, ante . 

Management of affairs, §§ 495-498, pp. 1171-1176 
Agreements, § 497 
Committees appointed, § 498 
Objection, S 482, n. 48 

Rights as to, 8 7, p. 380; §§ 496-^98, pp. 1171- 
1176 

Market price, issuance to employees and directors 
at less than market price, § 244 


Stock and stockholders—Continued, 

Married women as having capacity as, § 35, p. 
413 

Materiality, misrepresentations as fraud in sub¬ 
scription for or purchase of stock, § 327, p. 
857 

Meetings Stockholders’ meetings, post 
Membership in corporation, § 476 
Acquisition, § 478 
Estoppel to deny, § 338 

Merger, rights and liabilities of stockholders, 8 
1627 

Minority stockholders, ante 
Misappropriations by officers, rights, § 512, p- 
1191 

Mismanagement, right of action against corpo¬ 
ration for, § 520, n 26 

Misrepresentations inducing subscription to stock, 
liabdity, § 328, p. 868 
Mortgages, ante 

Name, injunction against wrongful use, § 173, p. 
580 

Nature of relation, § 477 
Negotiable instruments, ante 
Negotiability of certificates, § 390 
New stock, right to participate in distribution, § 
201, pp 633, 634 
Nonassessable stock, ante 
Nonpar stock, defibaed, § 215 
Nonresidents. Nonresident stockholders, ante 
Notice, 

Corporation as chargeable with notice to 
stockholders, § 5, p 372; § 1079 
Form and contents, § 544, p. 1229 
Meeting, mortgage authorized at, § 1176, p. 
808 

Presumptions as to, § 487 
Nonvoting stockholders, protection, § 496, p, 1173, 
n. 83 

Objections, issuance of stock at less than par to 
others, § 245, p. 691 

Obligations of corporation, purchase and enforce¬ 
ment, § 483 

Officers and agents, ante 
Option holder as stockholder, § 475 
Options, ante 
Overissued stock, ante 
Overpayments, recovery back, § 238 
Overvaluation, ante 
''Ownership, ante 

Paid-up stock, liability to assessment, § 486, p. 

' 1159 

Par value, ante 

Part payment, issuance on, § 245, p 688 
Participation in management of affairs, § 495 
Estoppel to deny liability in case of, § 337 
Particular kinds of stock, §§ 215-235, pp. 647-667 
Parties, ante 
Partnership, 

Agreements among stockholders who are 
partners, § 491 

Relationship as analogous, § 477 
Payment, ante 

Penalties, » 

Enforcement in foreign jurisdiction, § 619, p. 
1347 

Estate of deceased stockholder as not subject 
to, § 639 

Liability in nature of, 8 636 
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Stock and stockholders—Continued, 

Penalties—Continued, 

Recovery from ofiRcers, § 836 
Violation of by-laws, § 488 
Performance of contract for sale of stock, § 409, 
pp. 970-976 

Rescission of contract foi nonperformance, § 
408, p. 965 
Time, § 409, p 971 

Personal property, shares as, § 194, p 622 
Personal wrongs, actions against officers or di¬ 
rectors, § 822 
Pleading, 

Actions between stockholders, § 536 
Actions between stockholders and corpora¬ 
tion, § 529 

Actions on contracts of sale of stock, § 411, p 
987 

Actions to enforce stockholders* liability, §§ 
087-694, pp. 1453-1469 
Estoppel, § 1324 

Proceedings to enforce contribution among 
stockholders, § 713 

Suing or defending on behalf of corporation, 
§§ 672-^76, pp 1295-1302 
Tender of stock, actions for amount due on 
subscription, § 382, p 908 
Transfers of stock. 

Actions against corporation for wrongful 
transfer, § 439, p. 1071 
Actions for damages for refusal to regis¬ 
ter, § 438, p. 1060 
Pledge of stock, ante 
Pooling agreements, validity, § 491 
Possession, 

Liability for call or assessment, § 351 
Owner as not required to have certificate, § 
259, n 64 

Pledgee of stock as entitled to, § 426, p. 1017 
Sale of stock not in possession of seller, g 
' 401 

Power of attorney. 

Pledge ot stock, § 422, p 1008 
Transfer of stock, § 395, p 933 

Corporate books, g 434, p. 1047; § 436, p. 
1052 

Pursuant to, § 392, p, 928 
Stock certificate, § 395, p 932 
Power to create and issue stock, § 196 
Powers of stockholders. 

Consent or acquiescence in enlarging, § 936 
Exercise for benefit of, g 960 
Preemptive right, subscriptions. 

Disposal of right, g 201, p. 036 
Waiver or loss of right, § 201, p. 637 
Preferences, g 1300 

Legal proceedings to obtain, § 1395 
Purchase of new stock, g 202 
Stockholders’ liability, creditors, g§ 706, 707 
Preferred stock. Dividends, ante 
Preferred stock and stockholders, ante 
Premiums, sale of new stock, right to pro rata 
share in, § 201, p 636 

President, power to di^ose of, g 1052, p. 561 
Presumptions, 

Actions between stockholders and corpora¬ 
tion, § 630 

Actions to enforce liability, g 694 


Stock and stockholders—Continued, 

Presumptions—Continued, 

Increase of stock, 

Payment of tax or bonus, § 276 
Regularity, § 269, p. 745 
Invalid or iiiegulai issue of stock, actions 
for cancellation or in i unction, § 252 
Ownership, certificates of stock, § 264 
Par value of stock, actions for amount due 
on subscription, § 386, p. 915 
Payment, stock, g 237 

Sales of stock, actions arising out of, g 411, 
p. 989 

Status of stockholders, § 476 
Stockholders’ meetings, § 557 
Quorum, § 557 

Sumg or defending on behalf of corporation, 
§ 577 

Transfers of stock, 

Proceedings to compel transfer on books, 
§ 438, p. 1062 

Title to stock on books, § 434, p. 1046 
Priorities, stockholders, g§ 1550-1561, pp. 1300- 
isas 

Claims for services, g 1553 
Creditors, g 1660 
Dissolution, §g 1765, 1769 
Privately owned stock, consideration for sale of, 
§ 246, p 688 

Process, service on stockholders, § 1312 
Profits, estoppel to assert right to shaie in, § 339 
Promoters, contracts respecting distribution, § 

204 

Property, 

Certificate of stock as, § 258, p 723 
Consent to sale of all property, § 1102, p. 668 
Corporation, rights, §§ 532-017, pp, 1189-1203 
Issued in consideration of. 

Burden of proof as to value, § 24C, p 
699 

Officeis* liability to ci editors in case of 
unfair valuation, § 902 
Overvaluation, § 246, pp. fj06-7ai 
Overvaluation as affecting stockholdeis’ 
liability, § 591 

Presumptions as to value, § 24G, p. 609 
Release of other subscribers by reason of, 
§ 334, p. 877 

Rescission of purchase by agreement, g 
333, p 875 

Statement in writing as essential to va¬ 
lidity of contract, g 400, p. 941, n. 31 
Stockholders’ liability, § 007, p. 1336 
Shares of stock as, § 194, p 622 
Sole stockholder, rights, g 513 
Stockholders, rights, g 5, p 371; g 7, p 382; 
§§ 512-4517, pp. 1189-1203 
Proprietary interest m corporation, g 477 
Protective agreements, validity of, § 491 
Proxies, ante 

Public sale, purchase of corporate property at, g 
489 

Public utility corporation, ixiwer to issue, § 196 
Purchase money mortgages, consent, g 1176, p. 
806; g 1216 

Qualifications of stockholders, by-laws prescrib¬ 
ing, § 189, p 603 

Railroad terminal corporations, disposition of, § 

205 
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Stock and stockholders—Continued 
Ratification, ’ 


Acceptance of amendment of charter shown 

§ 81, p 481 

Acts of directors or officers in violation of 
duties, § 763 

Acts of officers or agents, vote, § 1017 
Amendment to charter by, § 81, p. 476 
Assignment for benefit of creditors, § 1405 
Compensation of directors or officers, § 805,. p. 
202 

Fraud in sale of stock, § 326, p 837 
Increase of stock, § 268, p 744; § 273 
Invalid or irregular issue of stock, §§ 208. 257, 
pp. 718-721 

Majority stockholders, acts of, § 496, p. 1174 

Mortgages, § 1176, p. 811 

Option, purchase or sale of stock, § 405, n. 

Overissued stock, § 257, p 719 

Pledge of stock, sale on default, § 431, p. 

1035 ^ 

Release of subscription by directors, § 333. p. 
873, n 53 

Special terms, sale of stock by agent on. § 
325, p 829 

Transfers of stock, invalid transfer, § 398 
Unauthorized acts or contracts of officers or 
agents, § 1016, p. 492 
Reacquired stock. 

Issuance for less than par value, § 245, p. 
C94 

Reissue, § 211 

Sale for loss than par value, § 245, p. 604 
Treasury stock, § 212 
Receivership, 

Action against officers or directors as af¬ 
fected by, § 830 

Actions between stockholders, § 538 
Appeal from order of appomtment, § 1750, p. 
1535 

Appointment on application of stockholders, 
§§ 1461-1407, pp. 1167-1174 
Appointment to reduce liability, § 1458 
Dissatisfaction with management as ground, 
§ 1403 

KfTec't on rights, § 1495 
Khgibility to act as receiver, § 1487 
Kstoppol, $ 1473 

Internal dissensions as ground, § 1463 
Tartu'S to proceeding for appointment of re¬ 
ceiver, § 1477, p. 1182 

Right of stockholders to sue or defend on 
liohalf of corporation, § 564, p. 1285 
ftt(K*khi>ldcrs* liability, post 
Siiperaddod liability as enforceable by re¬ 
ceiver, § 1511 

T<*iuporary receiver, § 1465 
Waiver of right to object to, § 1473 
Record, 

(7aU or assessment, § 351 
Dividends payable to record owner, § 469, pp 
nifS-1119 

Liability of record owner, § 637 
Noti(*c' of as chargeable to stockholders, § 191, 
p. 613 

Riglit to inspect, § 7, p 380 
Status us shown by, § 476 
Stockholders’ meetings, § 554 


Stock and stockholders—Continued, 

Redemption of stock, §§ 277-281, pp. 755-759 
Conversion into other stocks or securities, § 
270 

Injunction against, § 281 
Option to repurchase as contract for, § 405, 
p 954, n. 65 
Payment, § 280 
Prefeired stock, § 278 
Proceedings, § 280 
Remedies of stockholders, § 281 
Right and duty to redeem and retire, § 277 
Reduction of stock, §§ 268-276, pp. 740-765 
Capital stock, ante 

Complaint of, person entitled to complain, § 
273 

Conditions of exerasmg power, § 269, pp. 
745-749 

Distributions among stockholders, § 461, p. 
1099 

Good faith as essential, § 269, p. 746 

Irregularities, effect, § 272 

Liability of stockholders as affected by, § 274 

Mode of exercising power, § 269, pp. 746-749 

Power to reduce, § 268, pp. 740--746 

Preferred stock, § 269, p. 748 

Release of stockholder by, § 334, p 877, n. 94 

Stockholders* liability, § 593 

Surplus, distribution after, § 271 

Ultra vires acts, § 272 

Registration, action against corporation as de¬ 
pendent on, § 518 

Reissue, surrendered, forfeited or pm chased 
stock, § 211 

Relationship of stockholders, §§ 282, 477 
Release, 

Payment in full of shares, liability of direc¬ 
tors, § 797 

Stockholders from obligation to pay for, by¬ 
laws, § 189, p 606 
Subscription contracts, 

Authoiity, § 338, p. 873 

Right as against stockholders, § 333, p. 

873 

Relief, 

Actions against directors or officers, § 833, 
p. 249 

Invalid or irregular issue of stock, actions 
for cancellation or injunction, § 252 
Transfers of stock, proceedmgs to compel 
transfer on books, § 438, p. 1063 
Remedies, 

Actions between stockholders, §§ 533-538, pp. 
1218-1223 

Dissolution proceedings, § 1708 
Inspection of books and records, § 610 
Invalid or irregular issue of stock or certifi¬ 
cates of stock, |§ 248-257, pp. 701-721 
Issuance of stock for less than par value, § 
245, p. 696 
Lien on stock, § 457 

Minority stockholders, excessive compensa¬ 
tion of officers, § 806, p 204 
Noniesident stockholders, liability of, § 619, 
p 1345 

Preemptive right to take unissued or increas¬ 
ed stock, § 201, p. 638 
Receivership, §§ 1461-1467, pp. 1167-1174 
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Stock and stockholders—Continued, 

Bemedies—Continued, 

Sale of stock, § 411, pp 980-^98 

Nonpayment, §§ 365-372, pp 895-901 
Seller of stock, breach of contract, § 411, p. 
980 

Stockholders’ liability, § 610, p. 1345 

Enforcement, §§ 678-705, pp 1420-1484 
Suing or defending on behalf of corporation, 

§ 667 

Transfers of stock, 

Erroneous or wrongful transfer on books, 

§ 439, pp. 1065-1072 

Refusal to transfer on books, § 438, pp. 
1055-1065 

Requiring cancellation of old stock and 
issuing of new certificates, § 396, p. 
937 

Wrongful expulsion, § 481, p, 1155 
Reorganization, ante 

Representation of corporation by, S 1003 
Repurchasing agreements, generally, ante 
Rescission, 

Contract, acts precluding, § 326, p 838, n. 05 
Invalid or irregular issue of stock, purchas¬ 
er’s right as to, § 254, pp. 710, 716 
Preferred stock, agreement to take, § 226 
Resignation as oflfteer, contract as not terminat¬ 
ed by, § 489 

Resolutions, contract by oflScer or agent as au¬ 
thorized by, § 1008 
Retiiement of stock, § 277 

Accumulated dividends appropriated, § 229, 

p. 602 

Disposition of retired shares, § 201, p. 633 
Injunction against, § 281 
Preferred stock, § 278 
Remedies of stockholders, § 281 
Rights and liabilities of stockholders, S§ 482-494, 
pp. 1156-1171 

Action to compel performance of duties, t 
520 

Salary payable in stock, waiver of right, § 809 
Sales, § 199, §§ 400-416, pp, 940-1004 

Admissibility of evidence, actions on con¬ 
tracts, § 411, p. 990 

Appraisal of value In accordance with terms 
of contract, § 409, p, 970 
Breach of contract, 

Buyer’s remedy, § 411, p. 081 
Damages, computation of value of stock, 
§ 415 

Remedies of seller, § 411, p. 980 
Breach of warranty, § 406 
Burden of proof, actions arising out of, § 411, 
p. 989 

Buyer’s remedy for breach of contract, § 411, 
p. 981 

By-laws regulating, § 189, p. 606 
Certificate, light of purchaser, § 260 
Concealment inducing contract, rescission on 
ground of, § 408, p. 963 
Conditional sales, ante 
Conditions, § 404 

Conditions precedent, actions for breach of 
contract, § 411, p. 984 
Consideration, § 400, p. 942 
Construction of contract, $ 403 
Contingency, S 404 


Stock and stockholders—Continued, 

Sales—Continued, 

Continuing wan'anty, § 406 
Conti acts. 

Ambiguity, § 403 
Construction, § 403 
Ponnation and validity, § 400 
Fraud, effect, § 402 

Ownership or possession of stock, | 401 
, Presumptions as to validity, § 411, p 990 

Conversion, seller’s remedy by way of, § 411, 
p. 980 

Corporation sale to by stockholders, § 489 
Credit salos^ § 409, p 971 
Damages, §§ 412-415, pp. 098-1002 

Buyer’s recovery for breach, § 411, p. 
981; §414 

Seller’s recovery for breach, § 411, p. 
980; §413 

Defenses under contract for future delivery, 
§ 409, p 976 

Delay in delivery, damages recoverable by 
buyer, § 414 

Delinquent assessments, § 486, p. 1102 
Delivery of stock and acceptance and pay¬ 
ment as concurrent acts, § 409, p. 970 
Directors, § 1052, p. 561 
• Purchase of cori)orations own stock, § 
796 

Rights in respect to, § 703, pp. 171-174 
Disaffirmance of sale, buyer’s recovery of 
amount paid, § 414 
Dissolution, § 1673 

Dm ess, rescission of contract, § 408, p. 962 
Effect, § 410, pp. 977-980 
Entire outstanding stock, § 1102, p. 668 
Equitable title, § 401 

Estoppel in respect to fraud in, § 326, p. 837 

Evidence, actions on contract, § 411, p. 989 

Express warranties, § 400 

Pmdmgs, actions arising out of, § 411, p. 997 

Formation of contract, § 400, pp. 940-944 

Fraud, 

Buyer’s remedy, § 411, p. 982 
Directors or officers, personal liability, § 
850, p. 287 
Effect, i 402 

Matters constituting, § 327, pp. 840-865 
Remedies of seller, § 411, p. 981 
Rescission of contract on ground of, § 
408, p. 962 

Implied warranties, § 406 
Innocent misrepresentation inducing, § 329 
Effect, § 402, p 947 

Inspection of books and records by stock¬ 
holder after, § 507 

Interlocutory judgment, actions arising out 
of, § 411, p. 098 

Invalid or irregular issue of stock, remedies 
of purchasers, §§ 253-250, pp. 710-718 
Issues, proof and variance, actions arising 
out of contract, § 411, p. 989 
Judgment or decree, actions arising out of, 
§ 411, p. 998 
Judicial sales, § 416 

Jury questions, actions arising out of, § 411, 
p 996 
Laches, 

Actions on contract, § 411, p. 985 
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Stock and stockholders—Continued, 

Sales—Continued, 

Laches—Continued, 

Rescission of contract on ground of 
fraud as precluded hy, § 326, p. 839 
Limitation of actions, action on contract, § 
411, p. 985 

Liquidated damages for breach of contract, § 
413 

Memorandum, sufficiency, § 400, p 941, n. 31 
Misiepresentations, effect, § 402, pp. 946, 947 
Mistake inducing, § 330 

Rescission of contract, § 408, p 965 
Modification of contract, § 407 
Mortgage for purchase, § 1109 
Nonacceptance, damages recoverable by sell¬ 
er, § 413 

Nondelivery, damages recoverable by buyer, 
§ 414 

Nonpayment, 

Authorizing, §§ 365-372, pp. 895-901 
Method of sale, § 370 
Notice of sale, § 370 
Operation and effect, § 371 
Place of sale, § 370 
Setting aside of sale, § 370 
Title, rights and liabilities of purchaser, 
§ 370 

Offer and acceptance, § 400, p. 940; § 410, pp. 
977-980 

Options, § 405, pp. 950-958 
Ownership as transferred by, § 410, p. 977 
Ownership of stock as unessential in seller, 
§ 401 

Parties, § 400, p 942 

Actions on contract, § 411, p. 986 
Payment in accordance with terms of con¬ 
tract as required, § 409, p 975 
Performance of contract, § 409, pp, 970-976 
Personal liability of directors or officers for 
'fraud, § 850, p. 286 

Pleading, actions on contracts, § 411, p, 987 
Pledged stock, § 431, p. 1031 
Possession of stock sold, § 401 
Preliminary negotiations, § 400, p. 941, n, 32 
Presumptions, actions, § 411, p. 989 
Purchase of own stock, mortgage for pur¬ 
pose of, § 1109 

Purchase price, seller’s right of action to re¬ 
cover, § 411, p 980 

Purchaser as subject to liability, § 410, p. 
978 

Purchaser as stockholder, g 410, p. 977 
Ratification of fraud, § 326, p 837 
Recoupment by buyer for seller’s breach of 
contract, § 411, p. 984 

Remedies for breach of contract, § 411, pp. 
980-998 

Resale, damages recoverable by seller for 
breach of contract, § 413 
Rescission of contract, g 408, pp. 960-970 
Burden of proof as to, g 411, p 990 
Buyer’s remedy by way of, g 411, p. 981 
Election, § 408, p. 965 
Estoppel, § 408, p 969 
Forfeiture of stock for nonpayment, § 
371, n. 54 

Fraud, condition precedent to recovery 
of purchase price, § 411, p. 984 


Stock and stockholders—Continued, 

Sales—Continued, 

Rescission of contract—Continued, 

Grounds, g 406, p. 961 
Notice, g 408, p. 966 
Option, g 408, p. 961 
Pleadings, g 411, p. 987 
Purchaser of spurious stock, g 254, p- 
7J0 

Seller’s remedy, § 411, p 980 
Status quo restored, § 408, pp 960-970 
Subscriber’s right as affected by inter¬ 
vention of rights of third persons, 
g 326, p 841 
Time, g 408, p. 965 
Waiver or estoppel, g 408, p. 969 
seller’s remedies on breach of contract, § 
411, p. 980 

Set-off or counterclaim by buyer in case of 
breach of contract, § 411, p 984 
Special terms, § 325, pp. 825-831 
Statutory provisions, comphance with, § 400, 
p. 942 

Stock not owned by or in possession of seller, 
g 401 

Subiogation of seller, g 410, p 979 
Sufficiency of evidence, actions on contracts, 
g 411, p 991 

Tender, condition precedent to seller’s action 
to recover purchase price, § 411, p 985 
Termination of stockholder relationship, § 
479 

Time for acceptance of offer, § 400, p 942 
Time to sue on contract, § 411, p. 985 
Trial, actions arising out of, § 411, p 995 
Trover, buyei’s remedy by action of for 
breach, g 411, p. 983 

Validity of contract, g 400, pp. 940-944 
Value, warranty as to, g 406 
Variance, actions arismg out of sale, g 411, 
p. 989 

Vendor, invalid or irregularly issued stock, 
liability to bona fide purchaser, g 256 
Verdict, actions arising out of, g 411, p 997 
Warranties, g 406 

Breach, recovery, § 406 
Breach, stockholders’ liability in respect 
to, g 652 

Consideration, g 406 
Damages recoverable by buyer, g 414 
Ownership, g 406 
Quality, g 406 

Return of stock as condition precedent 
to action for breach, § 411, p. 984 
Wrongful failure or refusal of buyer to take 
and pay for stock, remedies of seller, g 
411, p. 980 . 

Secret profits. 

Liability, § 491 

Promoter, right of action by stockholder, g 
160, p 558 

Sale of stock of another stockholder, § 491 
Securities given in payment, g 242, p 679 
Separation of right to vote from beneficial inter¬ 
est, g 551 

Sequestration, dissolution proceeding, § 1770 
Service of process on, dissolved corporations, g 
1776 
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Stock and stockholders—Continued, 

Services received in payment, 

Burden of proof as to value, § 246, p 699 
Presumptions as to value, § 246, p. 699 
Services to corporation, right to compensation for, 
§ 485 

Set-off and counterclaim, §§ 4S3, 1570 

Actions between stockholders and corpora¬ 
tion, § 520 , 

Individual demands against third persons, § 
5, p. 374 

Liability, §§ 666-668 

Actions to enforce, § 690 
Stock against debts due corporation, § 1570 
Situs of shaies, § 194, p. 624 
Sole atockholders, ante 
Spurious stock, ante 

Stated meetings, notice of as unnecessary, § 544, 
p 1227 

Statement of affairs, lequirements as to furnish¬ 
ing, § 511 
Status, 

Officers as without authority to change, § 
1052, p 502 

Preferred stock, §§ 227-233, pp 655-665 
Statutory provisions, 

Actions against officers or directors, § 821, 
p. 227 

Criminal responsiliility, § 714 
Issuance for leas than pi ice fixed by statute, 
§ 245, pp. <}85-696 

Issuance in violation of, validity, § 208 
Loans and advances by corporation, § 489 
Meetings, § 540 
Payment, § 236 

Price fixed by, issuance for less than, § 245, 
pp 08r)-(S96 

Rights as governed by, § 482 
Suing or defending on behalf of corpoiation, 
§ 561 

Stock dividends, generally, post 
Stockholders* lia))ility, generally, post 
Stockholders* meetings, generally, post 
Stolen certificates, 

Judicial sales, rights acquired under, § 416 
Liability of corporation on, § 254, p 713 
Rights and remedies on, § 266 
Subscriptions, generally, post 
Subsequent issues, disposition, $ 199 
Sui generis liability, § 606 

Suing or defending on behalf of coiporation, §§ 
559-570, pp. 1272-1306 
Acquiescence, § 509 

Amendment of pleading, § 573, p. 1297 
Annulment of illegal or invalid contracts, § 
502, p 1279 
Answer, § 575 
Attorney’s fees, § 579 

Bad faith of corporation in refusing to take 
action, § 504, p. 1283 
Beneficial nature of suit, § 567 
Bill, § 573 

Breach of trust as ground of action, § 562, p 
1278 

Burden of proof, § 577 

Cessation of business by corporation as ex¬ 
cuse for failure to make demand, § 664, 
p 1285 : 

Collateral attack on judgment, § 578 


Stock and stockholders—Continued, 

Suing or defending on behalf of corjKiration— 
Continued, 

Collusion, excuse for failure to make demand 
on corporation, § 564, p 1284 
Complaint, § 573, pp 1295-1298 
Compromise, § 567, n 18 
Conditions precedent, § 563 

Demand on coiporation to take action, § 
564, p 1284 
Pleading, § 575 

Corporation as indispensalfie party, § 570 
Costs, § 579 
Counsel fees, § 579 
Creditois intervening, § 570 
De facto stockholder as entitled to, § 566, p 
1285 

Defect of parties, § 670 
Delay causing irrei)arable injuiy as excuse 
for failuie to make demand on corpora¬ 
tion, § 564, p 1285 

Demand on corporation to act, pleading of, § 
574 

Demand on directors or managing body as 
essential, § 564, p. 1280 
Demurrei', § 575 

Directors as essential parties, § 570 
Discretion of couit in respect to whether de¬ 
mand on coiporation was necessary, § 
564, p 1284 

Dismissal for nonjoinder ol parties, § 570 
Diversion of funds, § 562, p. 1279, n 85 
Dummy, § 566, p. 1288 

Equitable stockholder as entitled to, § 666, 

p 1286 

Estoppel, § 569 
Evidence, § 577 

Excuse foi failure to make demand on cor¬ 
poration, § 564, p 1283 
Pleading, § 574 

Exhaustion of means within corporation it¬ 
self, ^ 564, p. 1280 
Pleading, § 574 

Exhaustion ot remedies within corporation it¬ 
self, $ 5()2, p. 1277 
Expenses, § 579 
Form of remedy, § 567 
Fraud as ground of action, § 502, p, 1278 
Good faith, § 566, p 1288 
Grounds of action or defense, § 562, pp. 1277- 
1280 

Illegality as ground of action, § r)()2, p. 1278 
Inequitable lesult, § 562, p 1279 
Inertia of officers and directors as equivalent 
to refusal to take action, § 564, p 1283 
Information and belief, allegations, § 573, p. 
1297 

Injunction against illegal or invalid contracts, 
§ 562, p. 1270 

Injury to corporation or stockholders, § 562, 
p. 1270 

Irreparable injury as result of delay as ex¬ 
cuse for lailure to make demand on coi¬ 
poration, § 564, p. 1285 
Issues, § 576 
Joinder of parties, § 570 
Judgment or decree, § 578 
Jurisdiction, § 568 
Plea to, § 575 
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Stock and stockholders—Continued, 

Suing or defending on behalf of corpoiation— 
Continued, 

Laches, § 569 

Lien for costs and expenses, § 579 
Limitations, § 569 

Meritorious position of person suing as es¬ 
sential, § 566, p 1285 
Minority stockholders, § 566, p. 1287 
Misjoinder of parties, § 570 
Motive, § 566, p 1288 
Nature of remedy, § 567 
Necessity of light of action in corporation, 
§ 559, p 1274 

Neglect of corporation to take action. § 564, 
p 1283 

Nonjoinder of parties, § 570 
• Plea of, § 575 

Number of stockholders necessary, § 566, p. 
1287 

Officers as necessary parties, § 570 
Oppressive course of action by majority stock¬ 
holders authorizing, § 562, p 1278 
Ownership of stock as essential to right, § 
566, p. 1286 
Parties, § 570 

Partisanship, excuse for failure to make de¬ 
mand on corporation, § 564, p. 1284 
Persons entitled to- sue or defend, § 566, pp 
1285-1288 

Petition, § 573, pp. 1295-1298 
Pleading, §§ 572-^576, pp. 1295-1302 
Refusal of corporation to sue, § 574 
Pledgor or pledgee ot stock, § 566, p. 1286 
Prefeired stockholders, § 566, p. 1286 
Presumptions, § 577 
Process, § 571 

Prompt action as essential, § 569 
Proof, § 576 
Receivership, § 578 

Record stockholdei as only one entitled, § 
566, p. 1286 

Refusal of corporation to act as essential, § 
664, pp 1280-1285 
Pleading, § 574 
Relief gi anted, § 578 
Representative capacity, § 570 
Right to defend or intervene, § 560 
Right to sue, § 559, pp. 1272-1275 
Service of process, § 671 
Single stockholder, § 566, p 1287 
Small stockholders, § 566, p 1288 
Statu quo, necessity of placing defendant m, 
§ 563 

Status ol interveners, § 660 
Statutory provisions, § 561 
Subscriber to stock as authorized, § 666, p 
1286 

Third persons as parties, § 570 
Time of status as stockholder as attecting 
right, § 566, p. 1286 
Trustees, § 56(5, p. 1286 
Ultra viies acts as ground, § 562, p. 1278 
Vacation of judgment, § 567 
Variance, § 576 
Venue, § 567 

Veiihcation of pleading, § 573, p. 1298 
Waiver, § 569 


Stock and stockholders—Continued, 

Suing 01 defending on behalf of coiporation— 
Continued, 

Winding up affairs, creditors as parties, § 
570 

Wrong both to individual and corporation, § 
559, p 1275 
Superadded liability, 

Stockholders’ liability, generally, post 
Suiety on bond to dissolve attachment against 
corporation, § 489, n 54 
Surplus, owneiship, § 512, p 1191 
Surrendered stock, reissue, § 211 
Suspension, § 190; § 481, p. 1153 
By-laws regulating, § 189, p. 603 
Taxation, 

Increase of stock, § 276 
Refund, resale of stock, recovery, § 405, p. 
957, n 6 

Separate and distinct stockholders, § 4, n. 15 
Subscribed, certificate as unnecessary, § 259 
Stockholders’ liability for taxes due, § 652 
Transfers of stock, § 393 
Temporary receivers. 

Appointment at instance, § 1465 
Mismanagement as giound of, § 1466 
Tenancy in common, status as in respect to corpo¬ 
rate property, § 512, p 1191 
Tender, 

Conditions precedent, action for breach of 
contract for sale of stock, § 411, p 984 
Forfeiture or sale of stock for nonpayment as 
1 prevented by, § 370 

Options, repui chase or resale of stock, § 405, 
p. 966 

Performance of contract of sale as requiring, 
§ 409, p 971 

Redemption of pledged stock as dependent 
on, § 432, p 1040 

Repurchasing agreement, exercise of option 
by, § 325, p. 828 

Sale of stock, rescission as affected by, § 406, 
p. 967 

Waiver, option to repurchase or lesell stock, 
§ 405, p. 967 

Teimination of relation, § 479 
Third persons, issuance through for benefit of di¬ 
rectors or officers, § 795 
Time, 

Acceptance of offer of sale, § 400, p. 942 
Actions on contracts for sale, | 411, p 985 
Certificates of stock, issuance or signing, § 
262 

Deliveiy of stock sold, peiformanee as affect¬ 
ed by, § 409, p. 974 
Lien, § 453 

Option to purchase or sell, exercise, § 405, p. 
952 

Performance, contract for sale of stock, § 
400, p. 971 

Pledged stock sale on default, § 431, p 1032 
Redemption, pledged stock, § 432, p. 1040 
Repui chase or resale of stock, option for, § 
'405, p 965 

Rescission of contract, sale of stock, § 408, p. 
965 

Return of consideration, rescission of con¬ 
tract for sale of stock, § 408, p. 969 
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Stock and stockholders—Continued, 

Time—Continued, 

Stockholders’ liability, attaching of debt as 
affecting, § 636 

Title, 

Certificate of stock, continuing affirmation, § 
258, p 724 

Judicial sales, § 416 , 

Pledgee of stock, § 426, pp. 1017-1020 
Pledgor of stock, § 425 

Property of corporation, § 512, pp 1189-1193 
Pui chaser of stock on sale for nonpayment, 
§ 370 

Sale of as passing, § 410, p. 977 
Warranty, § 406 
Torts, 

Liability, § 5, p. 372; § 580 
Lien on stock for claims, § 453 
Purchase of claims for, rights in respect to, 
§ 484, n. 77 

Sale of stock, seller’s right of action in for 
conversion of note on nonpayment, § 411, 
p 981 

Stockholders’ liability in respect to claims or 
liidgmonts aiising from, § 656 
Stockholders’ nght of action to recover for, 
§ 650, p. 1274 
Transfers, 

Agreements, lestrictions, § 391, p 922 
Assignability of shares in geneial, § 388 
Attempted rogistiation, effect, § 434, p. 1046 
Blank assignment, § 392, p 928 
Bona fide pui chasers, § 444, pp. 1077-1083 
By-laws, 

Purchaser as charged with notice, § 444, 
p, 1079 

Restiictions under, § 391, p. 923 
Stockholders’ liability, § 646, p 1364 
Calls or assessments, liability, § 442 
Caveat oinptor, application of rule, § 388 
Certificates, 

Assignment, § 305, pp 932-935 
Necessity of transferring, § 394 
Surrender of old and issue of new cer¬ 
tificate, § 306, pp, 035-938 
Charter, restrictions, J 391, p. 023 
Compelling transfer on books, § 438, p. 1057 
Compliance with prescribed modes of trans¬ 
fer, § 393 

Consent or approval of oflOicers, § 301, p. 024 
Consideration, § 388 

Bona fide pui-chasers, § 444, p. 1077 
Construction, restrictions, § 301, p. 021 
Constructive notice, purchaser as charged 
with, § 444, p 1078 
Control, § 391, p. 921 

Corporation issuing stock, stockholders’ lia¬ 
bility in case of, § 646, p. 1306 
Creating relationship, § 441 
Customs and usages, 

Negotiability as affected by, | 390 
Notice of lien, § 450 
Date, assignment in blank, g 305, p. 935 
Delivery of certificate as suflElcient, § 392, p. 
928 

Deposit in public office, g 393 
Directois, 

Eligibility for office as affected by, § 726, 
p. 63 


Stock and stockholders—Continued, 

Transfers—Continued, 

Directors—Continued, 

Rights m lespect to, g 793, pp. 171-174 
Dissolution as affecting power in respect to, 
§ 1727 
Dividends, 

Action for recovery of declared divi¬ 
dends, § 472, p 1139 

Ownership as between vendor and ven¬ 
dee, § 470, p 1121 
Effect, gg 441-444, pp. 1073-1083 
Equitable assignments, g 302, p. 028, n. 78 
Estoppel, 

Allegation or denial of, § 397 
Registration on books, § 434, p. 1045 
Rights acquired by bona fide purchaser 
under doctrine, g 444, p 1079 
Evasion of liability, circumstantial evidence 
to show fraud in, g 69iS 
Executory agreement, stockholders* liability, 
§ 64(*>, p. 1368 

Pees, registration on books, g 437 
Fictitious persons, § 31)2, p 029 
Fiduciary relationship, § 38S 
Fraud, purchaser’s lights as affected by, § 
444, p 1081 

Future calls or assessments, liability for, g 
442 

Governing law, validity, g 309 
Indemnity bond, cancellation of iinsurrender- 
ed certificates and issuan(*c of other cer¬ 
tificates in lieu thereof, § 306, p. 038 
Indorsement and delivery of certificates, § 
393, p 032 

Inquiry, purchaser as reipiired to make, § 
444, p. 1079 

Insolvency, stockholders* liability ns affected 
by, g 640, p, 1305 

Intermediary, stockholders’ liability in case 
of, § 646, p. 1367 
Invalid or irregular issues, 

Injunction against, g 250 • 

Remedies of transferee, gg 253-256, pp. 
710-718 

Invalid transfer, ratification of, § 

Issuance of new certificate, g 396, pp. 935- 
038 

Issuance of stock at less than par value, ef¬ 
fect as to transferees, g 245, p. 692 
Joint ownership, g 392, p. 929 
Judicial sales, stock sold on, g 416 
Legislative regulation.^?, g :i89 
Lion as affected by, § 447 
By-laws, g 448 

Consent to transfer as waiver, g 454 
Notice, g 450 

Lis poudeus, application of doctrine, g 444, p. 
1079 

Majority stocklioldefS, consent as prerequisite 
to, § 391, p. 927 

Mode of transfer, g 392, p. 927 

Compliance with prescril)cd mode, g 393 
Negligence, estoppel resulting from, g W 
Negotiability of certificate, g 390 
New certificate, liability of corporation for 
issuance without surrender of old, g 396, 
p. 938 
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Stock and stockholders—Continued, 

Transfers—Continued. 

Officers and agents, rights in respect to, § 

793, pp. 171-174 ' 

Option of company or stockholder to pur¬ 
chase, restriction by, § 391, p 924 
Parol contracts, § 392, p. 928 
Participation in distribution of unissued orig¬ 
inal stock or new stock as affected by. § 

201, p 634 
Payment, 

Failiu’e as precluding buyer from suing 
for breach of contract, § 409, p 971 
Prerequisite, validity of restriction, § 

291, p 027 

Persons incapable of contracting, stockhold¬ 
ers* liability, § 646, p. 1366 
Power of attorney, § 392, p. 928; § 395, p. 

933 

Transfer on books, § 434, p. 1047 
Prior calls or assessments, liability for, § 442 
Proxy, purchaser as entitled to vote stock as, 

§ 550, p 1250 

Purpose, effect, § 392, p 929 
Ratification of invalid ti‘ansfer, § 398 
Recognition by corporation as sufficient with¬ 
out delivery of certificates, § 394 
Registration on coi-porate books, §§ 434-440, 
pp 1042-1073 

Action between stockholder and corpo¬ 
ration as dependent on, § 518 
Adverse claims as ground for refusal, § 

435, p 1051 

Affidavit, § 435, p 1048, n. 8 
Attachment preventing, § 435, p 1050 
Blank assignment and power of attorney 
authonssmg, § 436, p 1052 
Damages for wrongful refusal, § 438, p. 

1064 

Demand as essential, { 438, p. 1058 
Dividends as affected by, § 469, p. 1117 
Estbppel affecting right to damages for 
refusal, § 438, p. 1059 
Fees, § 437 

Garnishment preventing, § 435, p 1050 
Injunction preventing, § 435, p. 1050 
Laches as affecting right to damages for 
refusal to register transfer, § 438, p. 

1050 

Liabilities for refusal to transfer, § 438, 
pp 1055-1065 

Liability for calls or assessments as af¬ 
fected by, § 442 
Making of transfer, § 437 
Mandamus, § 438, p 1058 
Necessity, § 434, pp. 1042-1047 
Necessity to create relationship, § 478 
Nominal damages for wrongful refusal, 
§438,p 1065 
Officers and agents, § 437 
Parties to proceedmgs to compel, § 438, 
p. 1059 

Persons entitled to, § 436, pp 1051-1054 
Pleading in action for damages or to 
compel, § 438, p 1060 
Power of attorney, § 436, p, 1052 
Remedies for erroneous or wrongful 
transfer, § 439, pp. 1065-1072 
Remedies for lefusal, § 438, pp 1055-1065 
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Stock and stockholders—Continued, 

Transfers—Continued, 

Registration on corporate books—Contihued, 
Right and duty to make or allow, § 435, 
pp 1047-1051 

Stockholder relationship as requiring, S 
478 

Stockholders’ liability, § 637; § 646, p. 

1368; § 647, p. 1371 
Sufficiency of transfer, § 437 
Suing or defending on behalf of corpo¬ 
ration as lequiring, § 566, p 1286 
Voting at stockholders’ meeting as re¬ 
quiring, § 549, p. 1240 
Voting trust as requiring, § 552, p 1259 
Reliance on certificate, purchaser as author¬ 
ized to, § 444, p. 1078 

Remedies, requiring cancellation of old stock 
and issuing new certificates, § 396, p. 
937 

Requisites generally, §§ 392-399, pp. 927-940 
Rescission of contract on ground of fraud as 
precluded by, § 326, p 839, n. 65 
Restraint of trade, restrictions on, 8 391, p. 
921 

Restrictions on rights, § 391, pp. 921-927 
One indebted to corporation, § 451 
Right to transfer, §§ 388-391, pp. 918-927 
Seal, necessity, § 395, p 933 
Secret equities, purchaser as affected by, § 
444, p 1081 

Signature, necessity, § 395, p 933 
Stamps, omission to affix, § 393 
Statutory provisions, § 389 
Compliance with, § 393 
Restrictions, § 391, p. 923 
Stockholders* liability, § 684 

Defendants in actions to enforce, S 3^^ 
p. 1448 

Transferee, § 647, pp 1369-1372 
Transferor, § 646, pp 1363-1369 
Subsequent purchaseis, unregistered transfer 
as agamst, § 434, p 1047 
Surrender of old certificate, § 396, pp 935- 
938 

Liability of corporation for issuance of 
new certificate without, § 396, p. 938 
Symbolical delivery of certificates as suffi¬ 
cient, 8 394 
Tax, 8 393 

Termination of stockholder relationship, 8 
479 

Transferee’s liability, § 441 
Treasurer, duties in respect to, 8 754 
Undisclosed principal, 8 392, p. 929 
Uniform Stock Transfer Act, § 389 

' Blank indorsement of stock transfer, 
nghts of purchaser in good taith, 8 
444, p. 1081 

I>elivery of certificate as essential under, 
8 394 

Executors and administrators, applica¬ 
tion, § 392, p 929 

Fiduciaries, application, § 392, p 929 
Indorsement in blank, § 396, p 935 
Mode as governed by, § 392, p. 929 
Pledge of stock under, 8 421 
Restrictions on, 8 391, p. 922 
Validity, §8 392-399, pp. 927-940 
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Stock and stockholders—Continued, 

Transfers—Continued, 

Voting at stockholders’ meeting as lequiring 
payment of tax, § 548, p 1238 
Voting trust, effect, § 388 
Waiver, legistiation on books, § 434, p 1045 
Witnesses, validity of restriction requiring 
execution of transfer in presence of, § 
391, p 927 

Wrongful transfer on books, measure of dam¬ 
ages, § 439, p. 1072 
Treasury stock, generally, post 
Trial, 

Actions arising out of sales of stock, § 411, 
p* 99 l) 

Actions between stockholders, § 538 
Actions between stockholders and corpora¬ 
tion, § 631 

Actions to enfoice stockholders’ liability, § 
609 

Gainishment proceeding to enforce stock¬ 
holders’ halnlity, § 676, p. 1418 
Transfers of stock, proceedings to compel 
transfer on books, § 438, p 1063 

Trust, 

Bona fide purchaser of stock held m trust, § 
444, p. 1082 

Inspection of books and records by trustee, § 
507 

Stockholders’ liability, § 648 
Transfer of stock on books, § 439, p. 1068 
Voting at stockholdeis’ meeting, § 548, p. 
1245 

Trustee, 

Corporation as, validity as purchase of own 
stock, § 950, p 389 

Refusal of buyer to accept tendered stock cre¬ 
ating relationship, § 409, p. 975 
Requirements as to, § 726, p, 62 
Suing or defending on behalf of corporation, 
§ 566, p 1286 

Trcasuiy stock issued to, § 212 

Ultra vires, 

Assent as affecting validity, § 972 
Certificate ot stock, § 202 
Consent to ratification, § 971 
Estoppel to ai^sert, § 977, p, 438 
Increase of stock, § 272 
Issuance of shares, 

At discount, § 245, p, 686 
Cancellation, § 249 
Laches, effect, § 977, p 439 
Lien on stock arising out of transaction, § 
453 

Majority stockholders, receivership, § 1400 
Notice as chaigeable to stockholders, § 487 
Participation in transaction as estoppel, S 
977, p. 439 

Plea of as available to stockholders, § 981, p, 
444 

Pledge of stock, stockholders* liability in case 
of, § 644 
Ratification, 

Estoppel arising, § 977, p. 439 
Unauthorized acts or conti acts by officers 
or directors, § 1016, p. 493 
Restraining or annulling act, stockholder’s 
right of action, $ 520 


Stock and stockholders—Continued, 

Ultia vires—Continued, 

Right of action to restiain or annul acts § 
520 ’ 

Sale of stock at loss than par, § 245, p. 689 
Stockholders* liability in respect to transac¬ 
tions, § 654 

Defense of in action to enforce, § 681, p. 
1437 

Suing or defending on behalf of corporation 
on giound, § 502, p 1278 
Unauthorized business, stockholders* .liability lor 
transaction of, § 613 
Unissued stock, post 

Usurious conti acts, right to enjoin, § 520, n. 30 
Valuation of property, labor or services acquired 
in payment of, conclusiveness, § 246, p. 098 
Variance, 

Actions between stockholders, § 536 
Actions between stockholders and corpora¬ 
tion, § 520 

Actions to enforce liability, § 694 
Suing or defending on behalf of corporation, 
§ 576 

Transfei-s of stock, proceedings to compel 
transfer on books, § 438, p 10G2 
Vested rights, 

Acquisition, § 477 
Franchise, § 512, p. 1192 

Voidable acts of officers or agents, ratification, § 
1016, p. 493 

Voidable issue of stock, 

Liability, § 257, p, 718 
Ratification, § 257, p. 719 
Voluntary dissolution, statutory pi*ovisions, ^ 
1684 

Vote of admission, necessity, § 478 

Voting at meetiiigs, §§ 547-553, pp 123(5-1267 

Voting rights, dealings with corporation, § 489 

Voting trusts, generally, post 

Waiver, 

Action against officers or directors, § 829, p. 
235 

Actions between stockholders and corpoia- 
tioii, S 524 

Conditions imposed on sale of stock, § 199 
Coiisiuit to mortgage of proiKUty, § 1176, p. 
810 

Forfeiture of stock for noupaynuait, § 369 

Fraud, sale of stock, § 402, p. 945 

Lien, 

Idedgee of stock, § 424, p. 1013 
Stock, § 454 

Notice, stockholders’ im^eting, 544, p 1232 
Option, purchase of stock liy corpoiatioii as- 
stockholder, § 391, p. 926 
Pei*loiuian(‘e, conti act lor sale of stock, § 
409, p. 971 

Repurchase or resale of stock, option, § 405, p. 
955 

Rescission of contract, sale of stock, § 408, p- 
969 

Special agreements, sale of stock, § 325, p 
820 

Stockholders’ liability, post 
Stockholders’ meetings. 

Irregularities lu call, § 543 
Place of holding, $ 541 


I486 



INDEX TO CORPORATIONS 


Stock and stockholders—Continued, 

W aiver—Continued, 

Suing or defending on behalf of corporation, 
§ 569 

Tendei, option to repurchase or resell stock, 

§ 405, p 957 

Option of corporation or stockholder to 
purchase, § 391, p 926 
Withdrawal, § 480 

War, transfers of siock as subject to wartime en¬ 
actment, § 389 
Warranty, 

Bleach, invalid or irregular issue of stock, li¬ 
ability, § 254, p 711, n 28 
Genuineness, indoi-sement on certificate ot 
stock, § 406 

Pledged stock, title to, § 429 
Waste, intervention in court to prevent, § 564, p. 

1285, n 65 
Watered stock, post 

Winding up affairs, authority of corporation as 
essential, § 1710 
Withdrawal. § 480 

Worthless property given in payment for, § 246, 
p 697, n. 95 

Wrongful expulsion of stockholders, remedies, § 
481, p 1155 
Stock books. 

Inspection, execution creditor of stockholder, § 
988 

Treasuier, duty of keeping, § 754 , 

Stock coiporation law, inspection of books and rec¬ 
ords, rights as fixed by, § 503, p. 1179, n. 48 
Stock dividends. 

Declaration, § 194, p 621; § 466, p. 1110 
Payment, § 466, p 1109 
Pledged stock, rights as to, § 469, p. 1117 
Pi of erred stockholders. 

Itemed les, $ 235 
Rights as to, § 230 
Revocation of declaration, § 468 
Stockholders’ liability on, § 590 
Subscription, 

Right as in nature of, § 201, p 630, n. 20 
Rights appurtenant to shares received as, 
§ 201, p. 635 

Transfer of stock as affecting right to, § 470, 
p. 1122 
Stock 111 trade, 

Replenishment, capacity to purchase goods for, 
§ 10S8, p. 635 

Sale of, power of general or managing agent, § 
1056, p. 574 
Stock ledger, 

Account in as sufficient showing of transfer of 
stock, § 437 

Voting rights, conclusiveness m re^ct to, § 548, 
p. 1240 

Stockholders* liability, §§ 580-714, pp. 1306-1489 
Absolute liability, exhaustion of remedies against 
corporation as prerequisite to enforcement, § 
(J70, p 1389 
Accrual, § 683, p 1443 

Actions to enforce, §§ 678-705, pp. 1420-1484 
Abatement, plea of, § 689 
Adequate remedy at law, plea, § 689 
Adjournment of proceeding, § 682 
Admissibility of evidence, i 696 
Admissions, § 694 


Stockholders’ liability—Continued, 

Actions to enforce—Continued, 

Amended pleadings, § 693 
Amount of recovery, § 701 
Answer, § 689 
Appeal and eiuor, § 704 
Appearance, § 685 

Assignee foi benefit of creditors, § 1420 
Attorney fees, § 705 
Basis, § 678 

Beneficial owner as defendant, § 684, p. 1448 
Bill, § 688, pp 1454-1464 
Bill of particulars, § 692 
Burden of proof, § 695 
Cause of action, § 678 
Complaint, § 688, pp 1454r-1464 
Concurrent actions, § 678 
Conditions precedent, § 680, pp. 1427-1433 
Costs, § 705 
Counterclaim, § 690 
Cross pleadings, § 600 
Cumulative remedies, § 679, p 1421 
Declaration, § 688, pp. 1454-1464 
Defendant, § 684, p 1447 
Defenses, § 681, pp. 1433-1441 
Demand as condition precedent, § 680, p. 
1432 

Demurrer, § 692 

Deteimination of liability and amount due 
as condition precedent, § 680, p. 1431 
Direction of verdict, § 699 
Dismissal before trial, § 698 
Evidence, §§ 696, 697, pp. 1472-1477 
Execution and enforcement of judgment, § 
703 

Exhaustion of corporate assets as condition 
precedent, § 680, p. 1430 
Findings, § 6^ 

Form, § 679, pp 1421-1427 
Harmless error, § 704 
Injunction, § 686 
Instructions, § 699 
Issues, proof and variance, § 694 
Joint judgment, § 702 
Judgment or decree, § 702 

Against corporation as basis, § 678 
Jurisdiction, § 682 

Pleading, § 688, p. 1457 
Jury questions, § 699 
Laches. § 683, pp. 1442-1446 
Leave of court as condition precedent, § 680, 
p. 1433 

Limitation, § 683, pp 1442-1446 
Liquidation of assets as condition precedent, 
§ 680, p 1431 

Nature, § 679, pp. 1421-1427 
Notice, § 686 

Notice as condition precedent, § 680, p 1432 

Objections to pleadings, § 692 

Parties, § 684, pp 1446-1452 

Petition, § 688, pp 1454-1464 

Plea, § 689 

Pleading, §§ 687-^694, pp. 1463-1469 
Presumptions, § 695 ' 

Principles applicable, § 678 
Process, § 685 

Publication of service, § 685 
Receivers, §§ 686,1512 
References, § 700 
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Stockholders’ liability—Continued, 

Actions to- enforce—Continued, 

Heinstatement after dismissal, § 698 
Relief granted, § 702 
Reply, § 691 

Statutory remedy, § 679, p 1421 
Stay or suspension of judgment, § 702 
Subsequent pleadings, § 691 
Summons, § 685 
Trial, § 699 
Venue, § 682 

Advertisement of stockholders, § 685 
Affidavits, 

Admissibility in action to enforce, § 696 
Payment of stock, failure to file, § 607, p. 
1337 

Amended pleadings, actions to enforce, § 693 
Amount, §§ 582, 583 

Pleading in actions to enforce, § 688, p. 1457 
Recovery, § 701 

Answer in action to enforce, § 689 
Appeal and error, actions to enforce, § 704 
Appearance, actions to enforce, § 686 
Application of payment, § 666 
Apportionment for contribution, § 710 
Assessment, § 486, pp. 1159-1162 
Assignees, 

Bankruptcy or Insolvency as subject to, § 
638 

Parties to actions to enforce, § 684, p 1461 
Assignees of creditors as entitled to enforce, § 
626 

Assignment for benefit of creditors as, 

Including, § 1412 

Not action for enforcement of, § 678 
A.ttachment, enforcement, § 676, p. 1416-1410 
Attorney’s fees, § 652, n. 13 
Recovery, § 705 

Bankruptcy as excuse for failure to exhaust rem¬ 
edy against corporation, § 670, p, 1394 
Bankruptcy assessments, conclusiveness, § 674, 
p. 1408 

Barred debts, § 657 

Bill in action to enforce, § 688, pp. 1454-1464 
Bonus stock, § 587 

Creditors as entitled to enforce, f 621 
Breach of warranty, § 652 
Burden of proof, actions to enforce, § 695 
Call or assessment, § 679, p. 1425 

Conditions precedent to action to enforce, 
680, p. 1427 

Enforcement by, § 679, p. 1425 
Cancelled stock, § 634 

Capacity to sue, pleading -in action to enforce, C 
688, p 1456 

Capital stock divided among stockholders, § 597 
Carrying charges, § 662, n. 13 
Cash dividends as subject to, § 596 
Cause of action for, § 678 

Certificate of payment of capital stock, failure 
to pay and file, § 607, p. 1334 
Certified copy of charter, failure to record, § 607, 
p. 1337 

Cestui que trust, § 648 

Circumstantial evidence, admissibility In action 
to enforce, § 696 

Collateral agreements affecting, § 592 

Collateral liability, § 605 

•Collection of assets on dissolution, $ 1760 


Stockholders’ liability—Continued, 

Commencement of action against corporation, 
condition precedent to action to enforce, § 
680, p 1428 

Compensation of officers and directors, § 804, pw 
195 

Complaint in action to enforce, § 688, pp. 1454- 
1464 

Compi oinise. 

Defense of in action to enforce, § 681, p. 1438 
Priority of nonconsenting creditors, § 706 
Stockholders as affecting liability of others, 
§ 664 

Concealment, limitations as affected by, § 683, p. 
1445 

Oonclusiveness of judgment or decree, § 702 
Against corporation, §§ 672-674, pp, 1399- 
1411 

Concurrent actions, § 678 
Conditional subscriptions, § 320 
Conditions precedent. 

Execution on judgment against corporation, 
§ 675, p. 1412 

Failure to comply with, § 612 
Conduct, estoppel by, § 636 
Conflict of laws, § 618 
Consideration for release, § 663, n. 34 
Consolidation as affecting, § 1027 
Constitutional provisions, §§ 602-609, pp. 1327- 
1339 

Amendment or repeal, § 609 
Construction, § 603 
Corporations included, § 604 
Creating or increasing, §§ 602-609, pp. 1327- 
1339 

Creditors as entitled to enforce, § 622 
Double liability, § 606 
Proportionate liability, § 606 
Time of attaching of debt as affecting, § 636 
Transferee of stock, § 647, p 1371 
Transferor of stock, § 646, p. 1364 
Contmgent liability, § 652 
Contracts of sale affecting, § 592 
Contractual relation as essential, $ 627 
Contribution, §§ 708-713, pp. 1485-1489 
Apportionment, § 710 

Judgment or decree in action to enforce, $ 
713 

Liability as affected by right to, § 696, n. 25 
Limitation of actions, § 712 
Nonresident stockholders, § 709 
Pleading in action to enforce, § 714 
Proceedings to enforce, § 713 
Conversion, § 656, ru 70 

Corporate debts and acts, §§ 580-714, pp. 1306- 
1489 

Costs in actions to enforce, S 705 

Contribution among stockholders, § 708 
Counterclaim, actions to enforce, § 690 
Credit, fraudulent misrepresentations in procur¬ 
ing, § 617 
Creditors, 

Assignees as entitled to enforce, § 625 
Enforcement, §§ 620-622, pp. 1348-1351 

Constitutional or statutory provisions, $ 
622 

Priorities among, §§ 706, 707 
Release, § 664 

Corporation to prejudice of, § 663 
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Stockholders* liability—Gontinned, 

Creditors—Continued, 

Stockholders as for purpose of enforcing, § 
623 

Creditor’s bill to enforce, § 679, p 1425 
Cross action by receiver, parties, § 684, p 1447 
Cross pleadings in actions to enforce, § 689 
Cumulative remedies, limitations, § 683, p. 1445 
Debts to which attaching, §§ 652-659, pp 1373-1380 
Deceased stockholder, estate as subject to, § 639 
Declaration in action to enforce, § 688, pp. 1454- 
1464 

De facto corporations, § 611 
De facto dissolution, exhaustion of remedy 
against corporation as necessary in case of, 

§ 670, p. 1302 

Default judgment against corporation, conclu¬ 
siveness, § 673, p 1403 
Defective incorporation, §§ 610-612 
Defective organization, defense of in action to 
enforce, § 681, p 1436 
Defenses, 

Actions to enforce, § 681, pp. 1433-1441 
Contribution among stockholders, § 711 
Laches, § 683, p 1446 

Proceeding by motion for execution on Judg¬ 
ment against corporation, § 675, p. 1412 

Demand, 

Condition precedent to action to enforce, § 
680, p 1432 

Pleading in action to enforce, § 688, p. 1462 
Determination of and amount due, condition 
precedent to action to enforce, § 680, p 1431 
Determination of deficiency, condition precedent 
to action to enforce, § 680, p. 1431 
Diligence, dismissal of actions to enforce for 
want of, § 698 

Direction of verdict in actions to enforce, § 699 
Directois, 

Creditors for purposes of enforcing, § 624 
I^fendants in actions to enforce, § 684, p. 
1450 

Liability, § 626 
Discharge, § 606 

Pleading in actions to enforce, § 689 
Discovery, enforcement by, § 679, p. 1425 
Dishonesty in discharge of duties, § 607, p, 1336 
Dismissal before trial of action to enforce, § 698 
Dissolution, ante 
Distribution of assets, § 695 
Diverted assets, actions to enforce, § 679, p. 1423 
Dividends paid from capital, § 596 
Division of capital stock or property among 
stockholders, § 697 
Double liability, § 606 
Dues of corporation, § 656 
Election of remedies, § 678 
Employees’ claims, § 665 
Enforcement, §§ 669-677, pp. 1388-1419 
Entire assets, sale, § 1066, p 569 
Entire outstanding stock, sale, § 1102, p. 668 
Equitable mortgage, execution by, § 1184 
Equitable owners, § 651 

Equitable proceedings to determine, § 610, p. 
1345 

Equity, enforcement, § 679, p. 1422 

Defendants in actions to enforce, § 684, p. 
1448 

Parties, § 684, p, 1446 
Proceeding to determine, § 619, p. 1345 
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Stockholders’ liability—Continued, 

Establishment of claim against corporation, con¬ 
dition precedent to action to enforce, § 680, 
p 1429 

Estate of deceased stockholder, § 639 
Estoppel, ante 

Evasion, registration in name of another, § 650 
Evidence in actions to enforce. 

Admissibility, § 696 
Weight and sufficiency, § 697 
Excuse for not exhausting remedies against cor¬ 
poration, § 670, p 1390 

Execution and enforcement of judgment, § 703 
Against stockholders on judgment agamst 
corporation, § 675, pp 1411-1416 
Priority of creditors on motion for, § 707 
Executors or administrators as subject to, § 640 
Executory agreement to transfer shares, § 646, 
p. 1368 

Exemption, constitutional and statutory provi¬ 
sions, § 604 

Exhaustion of corporate assets, condition prece¬ 
dent to action to enforce liability, § 680, p. 
1430 

Exhaustion of remedies. 

Conditions precedent to action to enforce, § 
680, p. 1427 

Essential to enforcement, §§ 669-671, pp. 
1388-1391 

Pleading in action to enforce, § 688, p 1462 
Existence or absence of provision for particular 
remedy, § 619, p. 1345 
Extension of debt as release, § 664 
Extension of time, statute of liimtatlons as inter¬ 
rupted by, § ^3, p. 1445 
Extraterritorial enforcement, § 619, p. 1344 
Failure to organize, §§ 610-^12 
Federal constitution, § 602 

Fictitious subscriptions, §§ 684-694, pp 1310-1321 
Foreign contracts, § 652 
Foreign corporations, ante 

Foreign judgments fixing, conclusiveness, § 674, 
p 1411 

Foreign receiver, enforcement, § 619, p. 1344 
Foreign statutes, pleading in action to enfoice, § 
688, p 1464 
Forfeited stock, § 633 
Foundation, §§ 582, 583 
Fraud, § 607, p. 1336, § 617 

Pleading m action to enforce, § 688, p. 1463; 
§ 689 

Statute of limitations as Interrupted by, § 
683, p 1445 

Subscription contract as affecting, § 326, p. 
845 

Fraudulent subscriptions, §§ 584-594, pp 1310- 
1321 

Fraudulent transfer of stock, § 646, p 1365 
Garnishment, enforcement by, § 676, pp. 1416- 
1419 

Governing law, § 618 
Guardians, § 6^ 

Haimless error, actions to enforce, § 704 
Hearing, proceeding for execution against stock¬ 
holder on judgment against coiporation, § 
675, p. 1415 

Heirs, defendants in actions to enforce, § 684, p. 
1450 

Husband or wife, § 641 

Transfer to wife by husband, § 646, p 1366 
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Stcxjkholders’ liability—Continued, 

Imposed by contiact, §§ 698-601, pp 1324-1327 
Increase of stock as affecting, § 274; § 607, p 
1336 

Increased stock, § 590 

Indebtedness, pleading of in action to enforce, § 
688, p. 1460 
Infants, § 642 
Injunction, 

Actions to enforce, § 686 
Creditors’ suit to enforce, § 1450 
Excuse for failure to exhaust remedy 
against coiporation, § 670, p 1394 
Insolvency as affecting, §§ 580, 660-662 
Assignees as subject to, § 638 
Exhaustion of remedy against corporation 
as essential to enforcement of, § 670, p 
1393 

Pleading in action to enforce, § 688, p. 1462 
Time of transfer as affecting, § 646, p. 1365 
Interest, § 701 

Intel medial y, transfer of stock through, § 646, p 
1367 

Interruption of statute of limitations, § 683, p 
1445 

Irresponsible persons, registration in name of to 
evade, § 650 

Issuance of stock certificate as essential to, § 
630 

Issues, actions to enforce, § 694 
Joint judgment, § 702 
Joint or several liability, § 594 
Joint-stock companies afterward incorporated, § 
616 

Judgment or decree, § 6, p. 370; § 702 
Basis of action to enforce, § 678 
Oonclusiveness and effect of judgment 
against corporation as respects enforce¬ 
ment of liability, §§ 672-674, pp. 1399- 
1411 

Conditions precedent to action to enfoice, § 
680, p. 1429 

Exhaustion of remedy against corporation 
by means of, § 671, p 1397 
Garnishment proceeding to enforce, § 676, p. 
1418 

Judgment against corporation as prerequi¬ 
site, § 671, p. 1307; § 917 
Nonresident stockholders, § 619, p. 1346 
Pioceedings to enforce contribution among 
stockholders, § 713 
Jurisdiction, actions to enforce, § 682 
Pleading, § 688, p. 1457 
Proceeding by motion against stockholders 
for execution of judgment against corpo¬ 
ration, § 675, p 1413 
Jury questioirs as to, § 699 
Labor claims, § 655 

Release, § 664, n 35 

Laches, actions to enforce, § 683, pp. 1442-1446 
Leave of court, condition precedent to action to 
enforce, § 680, p 1433 
Legatees and distributees, § 643 

Defendants in actions to enforce, § 684, p 
1460 

Letters patent, failure to record, § 607, p. 1337 
Limitations, 

Actions to enforce, § 683, pp. 1442-1446 
D^ts barred by, § 657 


Stoclcholders’ liability—Continued, 

Liquidation of assets, condition precedent to ac¬ 
tion to enforce, § 680, p 1431 
Majority stockholders, § 581 
Married women, § 641 
Maturity of debt as affecting, § 658 
Merger in judgment against corporation, § 673, 
p 1402 

Minimum capital stock, liability prior to sub¬ 
scription, § 607, p. 1336 

Misappiopiiation of assets, pleading in action to 
enforce, § 688, p. 1463 
Misappropriations by officers, § 654 
Mismanagement, defense of in action to enforce, 
§ 681, p 1437 
Mortgage debts, § 652 
Nature, §§ 582, 583 

Nil debit, plea of in action to enforce, § 689 
Non est factum, plea of in action to enforce, § 
689 

Nonresident stockholders^ § 619, pp. 1344-1348 
Conclusiveness of judgments fixing liability, 
§ 674, p 1411 
Conti ibution, § 700 

Defendants in action to enforce, § 684, p 
1449 

No par value stock, § 594 
Note for as discharge, § 666 
Notice, actions to enforce, § 685 

Condition precedent, § 680, p 1432 
Pleading, § 688, p. 1459; § 689 
Orders, proceeding by motion for execution on 
judgment against coi*poration, § 675, p 1410 
Organization for unlawful purposes, § 613 
Original liability, § 605 

Overvaluation of property, labor or services ac¬ 
cepted in payment of stock, § 591 
Ownership of stock, 

Admissibility of evidence as to, § 696 
Pleading m actions to enforce, § 688, p 1457 
• Parents purchasing stock in name of infant, § 
642 

Parol evidence, admissibility in action to enforce, 
§ 606 

Part payment as discharge of, § 666 

Parties, ante 

Partnerships, 

Afterward incorporated, § 615 
Liability, § 610 

Original liability as analogous to that of, § 
605 

Payment, ante 

Personal representative, defendant m action to 
enforce, § 684, p. 1450 

Persons entitled to enforce, §§ 620-651, pp. 1348- 
1373 

Persons liable, §§ 626-651, pp 135^1373 

Assignees in bankru]^cy or insolvency, § 638 
Compliance with statutory description, § 631 
Equitable owners, § 651 
Estate of deceased stockholder, § 630 
Executors or administrators, $ 040 
Forfeited stock, § 633 

Holders of void and cancelled stock, § 634 
Husband or wife, § 641 
Infants and purchasers for them, § 642 
Legatees and distributees, § 643 
Married women, § 641 

Necessity for issuance of stock certificate, S 
630 
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Stockholders’ liability—Contimied, 

Persons liable-^Continued, 

Payment on shaies as essential, § 629 
Pledgor and pledgee, § 644 
Preferred stockholders, § 632 
Record owner, § 637 
Subscription as essential, § 628 
Transferor, § 646, pp 1363-1369 
Tiustee and cestui que trust, § 648 

Petition in action to enfoice, § 688, pp. 1454- 
1464 ' 

Pleading, 

Actions to enforce, §§ 687-694, pp. 1453-1469 
Proceeding to enfoice contribution among 
stockholders, § 713 
Pledgor and pledgee, § 644 
Preferred stock, §§ 227-233, pp 655-663; § 589 
Preferred stockholders, § 632 
Presumptions, actions to enforce, § 695 
Primary liabilfty, 

Contracts extending liability, § 601 
Exhaustion of remedies against corporation 
as prerequisite to enforcement, § 670, p 
1389 

Labor claims, § 655 
Limitations in respect to, § 683, p 1445 
Prior exhaustion of remedy against corporation, 
§§ 669-671, pp 1388-1399 
Necessity, § 670, pp 1388 t 1395 
Sufficiency, § 671, pp 1395-1399 
Priorities among creditors, §§ 706, 707 
Process, actions to enforce, § 685 
Professional services, § 655 
Piomoteis’ obligations, § 653 
Proof, actions to enforce, § 694 
Pioperty, 

Division among stockholders, § 597 
Stock issued in payment, § 607, p 1336 
Proportionate liability, § 605 
Recoveiy limited to, § 701 
Publication of statement of liability, failure, § 
607, p. 1337 

Quasi professional services, § 655 
Receivership, 

Actions by receiver to enforce, § 679, p. 1426, 
§ 686 

As aifocting, §§ 660, 1501 
Authorization to enforce, §§ 1508, 1511 
Oompcnsation for entoicing, § 705 
Cl editors’ bill as not available after appoint¬ 
ment of receiver, § 679, p 1425 
Defenses in action by receiver to enforce, § 
681, pp. 1437, 1438 

Excuse for failure to exhaust remedy against 
corporation, § 670, p 1395 
Exhaustion of remedy against corporation as 
pierequlsite to enforcement m case of, § 
070, p. 1395 

Judgment against stockholder running in fa¬ 
vor of receiver, § 702 

Parties to action to enfoice, § 684, p 1451 
Pleading in action to enforce, § 688, p 1456 
Recoid owner as subject to, § 637 
Reduction of stock, § 593 
Refcieiices, actions to enforce, § 700 
Registration in name of another in order to 
evade, § 650 

Reissued stock, § 646, p. 1367 


Stockholders’ liability—Continued', 

Release, §§ 663-665, pp 1382-1385 

Proceeding to enforce liability of corporation 
as resulting in, § 664 
Remedies, § 619, p. 1345 
Renewal of debt as release, § 664 
Reply in actions to enfoice, § 691 
Review, § 704 

Proceeding by motion for execution on judg¬ 
ment against coiporation, § 675, p. 1416 
Salaries paid officer, § 696 
Satisfaction, § 666 
Scire facias, § 675, p 1412 
Secondaiy liability, § 605 

Contracts extending liability, § 601 
Labor claims, § 655 
Limitations, § 683, p. 1444 
Sequestration, enforcement by, § 677 
Set-off against stockholder, § 668 
Set-off hy stockholders, § 667 
Settmg aside stock transaction, condition prece¬ 
dent to action to enforce liability, § 680, p. 
1431 

Several liability, § 605 

Release of one as discbaiging rest of stock¬ 
holders, § 664 
Sole stockholders, § 681 
Special circumstances, § 580 
Special contracts imposing, §§ 598-601, pp. 1324- 
1327 

Consideration, f 599 
Construction and operation, § 600 
Conti ibution among stockholders as governed 
by, § 708 

Pnmaiy or secondary liability, § 601 
Requisites and sufficiency, § 599 
Special statutory provisions, § 649 
Statutory provisions, §§ 602-609, pp. 1327-1339 
Amendment or repeal, § 000 
Construction, §§ 603, 604 
Corporations included, § 604 
Creditors as entitled to enforce, § 622 
Double liability, § 606 
Particular default, § 607, pp 1333-1338 
Pleading in action to enforce, § 688, p. 1464 
Proportionate liability, § 605 
Time of attaching debt as affecting, § 636 
Transferee of stock, § 647, p 1371 
Transferor as liable, § 646, p. 1364 
Unpaid subscriptions, § 585 
Statutory remedies, § 679, p 1421 
Enforcement, § 679, p 1421 
Stock dividends, § 590 

Stockholders ns creditors as respects enforce¬ 
ment, § 623 

Subscriptions, §§ 584r-594, pp 1310-1321 
Extent of liability, § 594 
Necessity for subseiiption, § 628 
Subsequent creditors as entitled to enforce, § 621 
Sui generis liability, § 606 
Summons, actions to enforce, § 685 
Supplemental pioceediiigs, § 675, p 1412 
Suspension of statute of limitations, § 683, p. 
1445 

Taxes, § 652 

Tender of payment as discharge, § 666 
Time debt was incurred, pleading in action to 
enforce, § 688, p. 1461 

Time of attaching of debt as affecting, § 636 
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Stockholders’ liability—Continued, 

Tort claims, § 656 
Torts of corporation, § 580 
Transaction of unauthorized business, § 613 
Transactions before oiganization, pleading in ac¬ 
tion to enforce, § 688, p. 1463 
Transfer of stock, §§ 646, 647, pp. 136^1372 
Persons incapable of contracting, § 646, p 
1366 

Transferee of stock, § 647, pp. 1360-1372 
Transferor, § 646, pp, 1363-1369 

Time of contracting debt as affecting, § 646, 
p. 1365 

Trial of actions to enforce, § 699 
Trust fund doctrine, § 583 
Trustees, § 648; § 679, p. 1426 

Actions by to enforce, § 679, p, 1426 
Defenses in actions to enforce, § 681, p 1438 
Parties to actions to enforce, § 684, p. 1451 
Ultra vires transactions, § 664 

Defense of in action to enforce, § 681, p. 1437 
Unauthorized transactions, § 654 
Unfaithfulness of discharge of duties, § 607, p. 
1336 

Unlimited individual liability, charter or statu¬ 
tory provisions, § 605 
Unliquidated demands, § 652 
Unpaid subscriptions, 

Subscriptions, ante 
Variance, actions to enforce, § 694 
Venue, actions to enforce, § 682 
Void stock, § 634 

Voluntary payment, contribution among stock¬ 
holders, § 708 
Wages, § 655 

Waiver, §§ 663-666, pp. 1382-1385 
Immunity, § 698 

Objections for want of parties in actions to 
enforce, § 684, p 1462 
Widow of deceased stockholder, § 643 
Withdrawal of corporate assets, §§ 696-597, pp. 
. 1321-1324 

Pleading in action to enforce, § 688, p. 1463 
Stockholders* meetihgs, §§ 539-579, pp. 1223-1306 
Adjournment, § 555 

Amendments affecting as requiring unanimous 
consent, § 81, p. 478 

Appearance as waiver of notice, § 544, p 1233 
Assignment for benefit of creditors, § 1401 
Attendance at as precluding rescission of subscrip¬ 
tion contract on ground of fraud, § 326, p. 
839, n. 66 

Binding effect of acts, § 556 
By-laws, 

Galling of meetings, § 543 
Enactment, § 187 
Mandatory effect, § 539 
Notice of meeting, § 644, p. 1228 
Number of votes to which stockholder en¬ 
titled. § 649 

Place of holding as governed by, § 541 
Quorum, § 546 
Time of holding, § 542 
' Oallmg, $ 543 
Galling to order, § 545 
Charter, quorum, § 546 
Gonclusiveness of action, § 566 
Conduct, § 545 

Cumulative voting, § 648, p. 1238, n. 30 


Stockholders* meetings—Continued, 

Customs and usages, notice as not dispensed with 
by, § 544, p. 1228 
Debates, § 646 

De facto oflElcers calling, § 543 
Delegation of authonty to call, § 543 
Dissolution as affecting power to hold, § 1727 
Estoppel, 

Irregularities in manner of making call, § 
543 

Place of holding, § 541 
Pact questions, § 557 
Good faith in calling, § 543 
Increase of stock, § 269, p. 745 
Injunction, notice, § 558 
Injunction against, § 558 
Judicial supervision, § 558 
Majority vote, § 553 
Manner of making call, § 543 
Minutes, § 554 

Mortgage authorized, § 1176, p. 808 • 

Necessity, § 539 
Notice, § 544, pp. 1227-1233 
Adjournment, § 555 
Corporation, § 5, p. 372 
Date, §' 544, p. 1230 

Elxtraoidinary business as required to be 
stated in, § 544, p 1230 
Length of time, § 544, p 1229 
Mortgage authorized, § 1176, p. 808 
Necessity, § 644, p, 1227 
Persons entitled to give and receive, § 544, p. 
1228 

Presumptions as to, § 557 
Ratification of acts done without, § 544, p. 
1233 

Service, § 544, p. 1232 
Statement of business in, § 644, p, 1230 
Time given, § 644, p. 1229 
Waiver, § 544, p. 1232 
Writing as essential, § 544, p. 1230 
Office located at place of, § 177 
Organization, § 545 

Parliamentary usages as applicable to, $ 545 
Participation in as waiver of notice, § 544, p 1233 
Parties, injunction to restrain voting, § 558 
Place of holding, § 541 

Notice as required to specify, § 544, p. 1230 
Postponement, § 555 
President, calling by, § 543 
Presiding officer, § 545 
Presumptions, § 557 
Proxies, 

Participation as waiver of notice, § 544, p. 
1233, n. 72 

Quorum as determined by, § 546, n. 09 
Quorum, § 546 

Adjournment as requiring, § 555 
Presumptions as to, § 557 
Ratification of unauthorized acts or contracts b.? 

officers or agents at, § 1016, p. 403 
Records, § 554 

Reduction of stock, § 269, p. 747 
Service of notice, § 644, p. 1232 
Special meetings, 

Callmg, § 543 
Notice, § 544, p. 1228 

Validation of action taken at meeting with¬ 
out notice, § 544, p. 1231 
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Stockholders* meetings—Continued, 

Statutory provisions, § 540 

Number of votes to which stockholder en¬ 
titled, § 549 
Quorum, § 546 
Time of holding, § 642 
Sundays, § 542 
Time of holding, § 542 

Notice, § 644, pp. 1229, 1230 
Unanimous vote, binding effect, § 553, n. 64 
Voting, §§ 547-^53, pp 1236-1267 
Adjourned meeting, § 556 
Agreement respecting vote of pledged stock, 

§ 548, p. 1244 
Agreements as to, § 551 
Aliens, S 548, p 1247 
Bona fide stockholders, § 548, p 1246 
Bondholders, § 548, p. 1244 
Certificate of stock, issuance as essential to 
right, § 259 

Charter restrictions or limitations, § 548, p. 
1237 

Combinations to control management of busi¬ 
ness, § 651 

Conditional subscription to stock as author¬ 
izing vote, § 648, p 1239 
Coiporations as authorized to vote own 
stock, p 548, p. 1241 

Cumulative voting, § 648, p 1238, n. 30 
Dealings with corporation, § 489 
Death of owner of majority of stock, § 548, 
p 1245 

De facto directors, § 548, p. 1244 
Delinquent stock, § 548, p. 1239 
Directors, § 548, p. 1244 
Dummy to whom stock has been transferred, 
§ 548, p 1246 

Executors and administrators, § 548, p. 1246 
Executory contracts, stock subject to, § 648, 
p. 1239 

Exercise of rights, rescission of subscription 
for stock on ground of fiaud as preclud* 
ed by, § 326, p 838, n 65 
Foreign executor, § 548, p. 1246, n. 16 
Guaulian, § 548, p. 1246 
Illegally issued stock, § 648, p. 1239 
Injunction on right, § 648, p. 1237, n. 16 
Injunction with respect to, § 658 
Invalid stock, injunction against, § 250 
Joint owners, § 548, p. 1247 
Majoiity, § 503 

Majority stockholders, § 548, p. 1238 
Mamed women, § 548, p. 1247 
Mortgagor of stock, § 548, p. 1240, n 56 
Motive or interest as affecting right, § 548, 
p 1238 

Nonresidents, § 548, p. 1247 
Number necessary to decision, § 553 
Number of votes to which stockholder em 
titled, § 549 

Option, stock subject, § 548, p 1239 
Pending litigation as to ownership as affect¬ 
ing right, § 648, p 1238 
Personal representative, § 648, p, 1246 
Pledgors and pledgees, g 548, p 1244 
Possession of certificate as essential to right, 
§ 548, p. 1238 

Preferred stockholders, § 548, p. 1243 
Proxies, § 550, pp. 1248-1255 


Stockholders’ meetings—Continued, 

Voting—Continued, 

Registered stockholders as only persons en¬ 
titled, § 548, p. 1240 

Reorganization committee, § 548, p 1245, n. 9 
Right to vote, § 648, pp 1236-1247 
Sale of property, assent of holders of stock 
having voting power, § 516, p 1198 
Separation of right to vote from beneficial 
Interest, § 651 

Shares of other corporation, § 648, p. 1242 
Surviving partners, § 548, p. 1247 
Transfer tax as prerequisite, § 548, p. 1238 
Transfers of stock, restrictions for purpose 
of controlling, § 391, p. 922 
Trustees, § 648, p 1245 
Unanimous vote, § 563, n. 54 
Unpaid stock, § 548, p 1239 
Unregistered stockholders, § 548, p. 1241 
Voting trusts, § 552, pp 1257-1267 
Waiver, 

Iriegulanty in manner of call, § 543 
Notice, § 644, p 1232 
Place of holding, § 541 

Withdrawal of members, quorum as defeated by, 

§ 546 

Written notice, § 644, p 1230 
Stockjobbing, prohibition against engaging in, § 1089, 
p. 642 

Stolen bonds, title acquired* by transferee, § 1164 
Stolen ceitificates Stock and stockholders, ante 
Strangers, ultra vires transactions, attack on, § 981, 
p. 443 

Strawmen, Incorporation, § 36 
Streets, 

Dedication of corporate land for, authority of 
officers or agents, § 1041 

' Power to purchase right to use, § 1088, p. 629 
Strict construction, charters, § 948, p. 379 
Style, dissolution, stockholders’ action for distribu¬ 
tion of assets, § 1771 
Subagents. Principal and agent, post 
Subleases, officers and agents, authority to execute, § 
1054, p 563, n. 34 
Subrogation, 

Creditors’ bill resting on theory of, § 1438 
Directors, payment of claims of other creditors. 
§ 802 

Lien on stock, surety of stockholder, § 456 
Seller of stock, rights of corporation against de¬ 
linquent buyer, i 410, p. 979 
Subscriptions, §§ 282--387, pp. 759-918 
Abandonment, effect, § 332 
Ability and readiness to issue certificates, § 289 
Acceptance of offer, 

Bindmg contract as dependent on, § 294, p 
778 

Stockholders’ liability, § 628 
Variance from offer, § 294, p. 779 
Accommodation note, payment by giving, g 309, 

p. 800 

Accord and satisfaction, defense, § 333, p. 873 
Actions for amount due on, gg 373-387, pp, 902- 
918 

Affidavit of defense, § 383, pp. 910-913 
Commencement as suflacient to fix liability 
of delinquent stockholders, g 350 
Conditions precedent, g 375 
Defenses, g 681, p. 1433 
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Subscriptions—Continued, 

Actions for amount due on—Continued, 

Evidence in, § 386, pp 913-016 
Finding, § 387 
Judgment, § 387 
Jurisdiction, § 379 
Law or equity, § 679, p. 1422 
Maintenance of action on contract, § 294, p. 
778 

Parties, § 380 

Pleading, §§ 381-385, pp 906-913 
Presumptions and burden of proof, § 386, p. 
914 

Beply, § 384 

Receiver in dissolution proceeding, § 1761 

Review, § 387 

Right of action, § 373 

Rules governing, § 288, p 767 

Set-off and counterclaim, § 378 

Time to sue, § 376 

Trial, § 387 

Venue, § 379 

Advancements for another subscriber, liability in 
respect to, § 238 

Affidavit of defense, actions for amount due on, 
§ 383, pp. 910-913 
Affidavits in respect to, § 67 
Agency to procure or receive, § 288, pp. 763-768; 
§ 293, p. 775 

Binding effect of acts of agent, § 49 
Note payable to agent, § 309, p 802 
Unauthorized subscription, effect, § 293, p, 775 
Allotment of shaies, § 290 

Amount due on, actions for, §§ 373-387, pp 902- 
918 

Annexed memorandum, § 294, p. 780 
Answer, actions lor amount due on, § 383, pp. 
910-913 

Application, ai tides or certificate as required to 
show, § 55, p 438 
Appoitionment of shaies, § 290 
Assessment or call as condition precedent to en¬ 
forcement, i 350 
Assignments, § 287 

Assignee as paity to action for amount due, 
§ 380 

Liability for call, § 351 
Assignments for benefit of creditors, 

Actions to collect unpaid subscriptions, § 
1421 

Calls or assessments in case of, § 1418 
Unpaid subscriptions as included in, § 14f2 
Blanks, effect, § 294, p 783 * 

Bonds, ante 

Bonus, exaction as condition to exercise of right 
to subscribe, § 201, p 632 
Books, entry in, § 294, p. 780 
Breach of contract, discharge of subscriber by, 
§ 334, p 876 

Breach of trust, promoters* liability to subscrib¬ 
ers, § 137 
Burden of proof, 

Actions for amount due on, § 386, p. 914 
Conditions precedent, § 319 
By-laws, 

Adoption before subscription, § 294, p. 782 
Construction of contract according to, § 301 
Payment requirements, § 306 
Galls or assessments, generally, ante 


Subscriptions—Continued, 

Cancellation, § 332 
Capital stock, ante 
Certificates of stock. 

Burden of proof as to Issuance in actions for 
amount due, § 386, p 914 
Dischaige of subscriber by failure to issue, § 
334, p 877 

Relationship of stockholder as dependent on 
issuance of, § 259 
Subsenber’s right to, §§ 260, 289 
Certified check, payment by, § 309, p. 797, n 82 
Change of name, actions for amount due in new 
name, § 380 
Chaiter, 

Agreements in violation, § 314, p 811 
Appointment pursuant to, § 288, p. 764 
Compliance with provisions, § 294, p. 781 
Construction of contracts m accordance with, 
§ 301 

Payment requirements pursuant to, § 306 
Violation of, release of subscribers to stock 
by reason of, § 334, p. 878 
Check, payment by, § 309, p. 797 
Collateral agreements. 

Corporation itself, § 323 
Defense of failure to^ perform, § 309, p 804 
Pleading in action for amount due, § 383, p 
911 

Promoters, § 319 
Third persons, § 324 

Complaint, actions for amount due on, § 382, p 
906 

Completeness, § 294, p. 783 
Conditional delivery, § 294, p 783 
Conditional subsciiptions, § 293, p, 773; §§ 315- 
322, pp. 81^821 

Assignees, performance by, § 320 
Burden of proof as to validity, § 310 
Capital stock, increases, § 201, p 631 
Charter provisions, § 316 
Conditional sale distinguished, § 315 
Construction, 

Binding% effect of const! uction by par¬ 
ties, § 315 

Valid conditions, § 320 
Defenses, nonperformance, § 309, p. 804, § 
320 

Defined, § 315 

Effect of valid conditions, § 320 
Estoppel in respect to, § 322 
Excuse for nonperformance, § 320 
Grantees, pertormance by, § 320 
Implied conditions precedent, § 321 
Installment payments, recovoiy, § 320 
Invalid conditions, § 318 
Jury questions, perfoimance of contract, § 
320 

Irfiabllity on, § 320 
Note as payment for, § 309, p. 800 
Notice, performance of conditions, § 320 
Oral conditions, effect of, § 319 
Performance of valid conditions, § 320 
Pleading in action for amount due, § 382, p. 
908 

Repurchasing agreement distinguished, § 315 
Secret conditions, effect of, § 319 
Statute of frauds, validity of conditions as 
affected by, § 319 
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Subscriptions—Continued, 

Conditional subscriptions—Continued, 

Statutory provisions, § 316 
Time of performance, § 320 
Treasury stock, § 212 
Unauthorized or illegal conditions, § 318 
Validity of conditions, § 317 
Waiver of conditions, § 322 
Withdrawal, § 320 
Conditions precedent, § 317 

Actions for amount due on, § 375 
Call, condition precedent to enforcement, § 
350 

Pleading in actions for amount due, § 383, p. I 
911 ! 

Oi*ganization, § 65 
Validity, § 317 

Conditions subsequent, § 314, p 810 
Conduct, contracts inferred from, § 294, p, 782 
Consideration, § 296 

Defense of want or failuie of, § 309, p 806 
Illegal consideiation, effect, § 247 
Nonpeiformance as want of, § 309, p 804, n. 
36 

Return of as essential to rescission of con¬ 
tract on ground of fraud, § 326, p 846 
Consolidation, 

Enforcement by consolidated corporation, § 
1629 

Liability on, § 293, p 775 
Constitutional provisions, agreements In viola¬ 
tion of, § 314, p 811 
Construction of contract, § 301 

Conditional subscriptions, § 320 

Binding effect of construction of par¬ 
ties, § 315 

Special tcims, § 314, p. 813 
Contemporaneous writings, consideration in con¬ 
struction of agreements, § 314, p. 812 
Contracts in respect to, § 204 
Creation or organization of corporation, validity 
of subscriptions prior to, § 317 
Credit extended by promoter before payment ot, 
liability for, § 129 


Creditors, 

Enforcement of payment by, § 584 
Release by acts of, § 333, p. 875 
Damares, fraud warranting recoveiy of, § 326, 
p 832 

Death of subscuber, rescission after, § 332, n. 


Debtor and creditor relationship, § 303 
Declaration, actions for amount due on, § 382, p, 
906 

Defenses to actions, § 681, p. 1433 
Amount due on, §§ 377, 378 
Enforce securities, § 309, p 802 
Deflnitioii of contract, § 283 ^ » 

Denial of, pleading in action for amount due, § 
383, p oil 
Deposit, 

Amount subscrilied, necessity, § 306 
Payment of, § 311 
Directors, 

Collections of money due on, § 766 
Powei to receive, § 192 

Discharge, ^ « 

Abandonment by corporation of act lelied on, 

§ 336 
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Discharge—Continued, 

Agreements in respect to, § 333, pp 872-875 
Operation of law, § 334, pp 875-^0 
Pleading in actions for amount due, § 383, p. 
912 

Waivei, § 335 

Dissolution, distribution of assets to subscribers, 

§ 1768 

Distinction between subscription and purchase, § 
284 

Escrow, delivery of contract in, § 294, p. 783 
Estoppel, § 293, p 776 

Assertion of membership, § 339 
Compelling issuance of certificate of stock, § 
265, p 733 

Conditional subscriptions, § 322 
Corporations, § 340 

Defenses, § 309, p 808; § 681, p 1433 
Deny corporate existence, § 109, p 506; § 
no, p 511 

Excess of authorized capital, validation by, 

§ 297 

Failure to pay percentage of subscription, § 
312 

Fraud, § 326, p. 837 
Membership, § 338 

Objection to validity of contract, § 293, p 
776 

Vahdity of contract or liability thereon, 

337, 340 
Evidence, 

Actions for amount due on, § 386, pp. 913- 
916 

Conditions precedent, § 319 
Excessive issue, § 297 

Expenses of ineoiporation, liability of subscrib¬ 
ers for, § 134 

Express promise to pay, necessity, § 302 
Failure of consideration, 

Effect, § 295 

Recovery of payments on ground of, § 238 
Failure to issue certificate, i el ease of subscriber, 

§ 334, p 877 

Fictitious persons, § 293, p 774 
Findings, actions tor amount due, J 387 
Foreign corpoiations, ante 

Forfeiture of shares for nonpayment, § 309, p. 
802 

Foim of action, actions for amount due on, § 374 
Form of contract, § 294, p. 779 
Foimation ot contract, § 294, pp. 777-785 
Rules applicable to, § 291 
Formation of corporation, validity of subscrip¬ 
tions prior to, § 317 

Fraud, § 326, pp. 831-849; § 327, pp. 851, 852, 
859 

Agent, personal liability, § 288, p. 766 
Agreements in fraud of other subscribers, 
stockholders or creditors, § 314, p. 811 
Damages recoverable, § 326, p 832 
Defense in action to enforce, 

Securities, § 309, p. 805 
Stockholders’ liability, § 681, p. 1435 
Election of remedies, S 326, p 849 
Estoppel in respect to, § 326, p. 837 
Evidence in action for amount due, § 386, p. 
915 

Intent to deceive as essential, § 327, p. 861 
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Subscriptions—Continued, 

Fraud—Continued, 

Materiality of representations as essential, 
§ 327, p 857 

Matters constituting, § 327, pp. 849-866 
Measure of damages, § 326, p. 833 
Nonperformance, § ^9, p 804, n 36 
Notice of rescission as essential, § 326, p 
846 

Parties to action to rescind for, § 326, p. 836 
Pleading of in actions for amount due, § 383, 
p. 912 

Promissory expressions as constituting, § 827, 
p. 854 

Promoters, liability to subscribers, § 137 
Hatiflcation, § 326, p 837 
Recovery of payments on ground of, § 238 
Release of subscription, § 333, p. 875 
Reliance on representations as essential, § 
327, p 861 

Rescission of subscription contract on ground 
of, matters constituting fraud, § 327, pp 
849-865 

Solvency of corporation as affecting right to 
rescind for, § 326, p. 842 
Stockholders* liability as affected by, § 326, 
p. 846 

Unpaid stock subscriptions, liability as based 
on, § 685 

Full J^ount, § 293, pp- 772-777 
Futuie promise, § 294, p. 781 
Gambling transactions in respect to disposal of 
stock, § 323, n. 37 
Good faith, § 293, p 774 
Govemmg law, § 292 

Heirs of subscriber, liability for assessment, § 
351, n. 41 

Illegal contracts, § 296 
Defense, § 300, p. 807 
Rescission, § 332 

Implied conditions precedent, § 321 
Implied promise of payment, § 302 
Impossible conditions, effect, § 318 
Incompleteness and indefiniteness, § 294, p. 783 
Incorpoi'ation and organization, ante 
Increase of stock, § 209, p. 746; § 293, p. 778 

Capital stock, payment as essential to create 
relationship of stockholders, § 236 
Liability on, § 300 

Indebtedness of subscriber, pleading of in actions 
for amount due, § 382, p. 909 
In4ividuals, agreements between, § 294, p. 781 
Innocent misrepresentations inducing, § 329 
Insolvency, consideration of unpaid subscriptions 
m determining, § 1372, p. 1086 
Insolvent persons, § 293, p. 774 
Interest, stipulations for payment of by corpo¬ 
ration, § 314, p. 812 
Invalid or irregular issue of stock, 

’ Remedies of subscribers, §§ 263-266, pp. 710- 
718 

Stockholders* liability as affected by, § 628 
Issuance of certificate of shares, § 289 

Discharge of subscriber by failure to, § 334, 
p. 877 

Issuance of stock pursuant to, § 210 
Issues, actions for amount due, § 385 
Joinder of defendant, actions for amount due on, 
i 380 


Subscriptions—Continued, 

Joint or several liability, § 306 

Fraud in sale, § 326, p 832, n 32 
Joint-stock companies, payment for stock in 
shares of, § 241, p, 677 
Judgment, actions for amount due on, § 387 
Juiisdiction, actions for amount due, § 379 
Juiy questions, actions for amount due on, § 387 
Laches, 

Damages for fraud in sale, § 326, p. 833 
Fraud as ground for rescission, § 326, p. 839 
Rights of subscribers as affected by, § 137, m 
13 

Lapse of offer, S 294, p. 784 
Legislative cure of defects in, § 298, p. 790 
Liability on, § 291 

Assessments, § 351 
Estoppel to deny, § 337 
Payment as discharge, § 334, p 880 
Release or discharge from, §§ 333-334, pp^ 
872-n880 

Liens, 

Amount unpaid on stock, § 365 
Stock, i 453 

Limitations, actions for amount due on, § 376 
Loans distinguished, § 285 

Mandamus, enforcement of right by, § 288, p. 765 
Married women, liability of husband, § 293, p- 
774 

Measure of liability, § 304 
Mismanagement, subscriber’s right of action- 
against directors or ofllcers for, § 824, n. 81 
Misrepresentations inducing, 

Authority of person making representational 
as affecting right of rescission, § 328, pp^ 
866-868 

Defense m action to enforce securities given 
in payment, § 309, p. 805 
Innocent misrepresentations, § 329 
Mistake, § 294, p 780; § 330 

Recovery of payments on ground of, § 238* 
Mode of subscribing, § 294, p. 779 
Modification of contract, § 314, p 810; § 331 
Mortgage on corporate property as including, §.• 

1188, p. 822 

Mutuality, § 295 
Nature of contract, § 283 

Negligence in respect to, fraud as not resulting, S: 

327, p. 861 
Nonpayment, 

Burden of proof in action for amount due on 
subscription, § 386, p. 914 
Pleading in action to enforce stockholders’ 11- 
abUity, § 688, p. 1458 

Withdrawal or release of other subscribers 
by, § 334, p. 877 

Note given m payment, g 242, pp. 680, 682; £ 
309, p. 797 

Actions to enforce, § 309, p. 801 
Number of shares, fixing of as essential to valid¬ 
ity, § 299 

Officers and agents, ante 

Omission of name of corporation, effect, § 294, p- 
780 

Option to purchase stock, § 291 
Incorporators, g 150 

Preemptive right of stockholders as affected! 
by, § 201, p. 631 
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Subscriptions—Continued, 

Option to rescind, liability on contract in case of, 

§ 382, n 28 

Oral conditions, effect of, § 319 
Oral subscriptions, § 293, p 776 
Organization of corporation, liability as depend¬ 
ent on, § 298, pp 788-791 

Other corporations, power to subscnbe to stock 
in, § 951, p. 393 

Overpayments, lecovery back, § 238 
Oversubscriptions, effect, § 209 
Paid-up stock to extent of amount paid on, right 
of subscriber, § 236 

Parol evidence, admissibility, § 314, p. 812 
Part payment, discharge of liability, § 666 
Paities, actions for amount due on, § 380 
Partnership, subscription by partner in firm 
name, § 293, p 775 
Payment, §§ 306-313, pp 795-810 

Burden of proof in action for amount due, § 
386, p. 914 
Deposits, § 312 

Discharge of liability by, § 334, p. 880; § 
666 

Estoppel to set up failure to pay, § 313 
Evidence, § 386, pp. 914, 916 
Forfeiture or sale of share for nonpayment, § 
309, p 802; §§ 366-372, pp. 896-901 
Illegality or want of power to issue stock as 
affecting liability for, § 309, p. 800 
Lien on stock for amount unpaid, § 365 
Medium of payment, § 239 
Mode and sufficiency, § 307 
Necessity for, § 306 

Organization of corporation as essential to, § 
208, pp, 788-791 

Ownership of stock as dependent on, § 204 
Pleading in actions for, 

Amount due, § 383, p 911 
Enforcement of stockholders’ liability, § 
688, p. 1458 

Promise of payment as essential to validity 
of contract, § 302 
Property, § 311 ' 

Securities for, § 309, pp 797-808 
Services or property, § 311 
Special agreement respecting, S 314, p. 812 
Status as stockholder prior to, § 309, p. 801 
Third persons, S 308 

Time, pleading in action for amount due, 
§ 382, p. 908 

Transfer of stock on corporate books as re¬ 
quiring, § 435, p. 1050 
Performance of contract, § 293, p, 773 

Conditional subscriptions to stock, § 320 
Pleading in action for amount due, § 382, p. 
906 

Personal appearance, defense for failure to per- 
foim, § 309, p. 804 

Personal liability on, § 36, p 414, n. 62 
Persons entitled to, 

Assert right to pro rata di^osition, § 201, p. 
634 

Subscribe, § 286 

Petition, actions for amount due on, § 382, p. 9Uo 
Plea, actions for amount due on, § 383, pp. 910- 
013 

Pleading in actions, 

Amount due on, $§ 381-386, pp. 906-913 
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Pleading in actions—Continued, 

Enforce stockholders’ liability, § 688, p. 1457 
Pledge of qualified right to stock under, § 417 
Pocket memorandum book, entry in, § 294, p. 780 
Preemptive right, 

Capital stock, § 201, p. 631 
Existing stockholders, §§ 199, 201, pp. 630, 
636 

Preferences, stockholders, § 202 
Preliminary subscriptions, § 294,^ p. 780 
Premium, exaction of as condition to exercise 
of right to subscribe, § 201, p 632 
Presumptions, actions for amount due on, § 386, 
p 914 

Private subscriptions, stock not taken by existing 
stockholders, § 203 

Promise to pay, validity of contract as depend¬ 
ent on, § 302 
Promoters, 

Agency for subscribers, § 120 
Binding effect of contract made in obtaining, 

§ 314, p. 813 

Collateral agreements, § 319 
Contracts respecting disposition of stock, § 
204 

Conveyance of property in payment of, § 146 
Delivery of contract, § 294, p. 783 
Liability for when undertaking prfoves abor¬ 
tive, § 136 

Misrepresentations inducing, § 328, p. 865 
Parties to action to rescind on ground of 
fraud, § 326, p 837 
Payment for stock, § 150 
Bights and liabilities, § 134 
Secret agreements, § 324 
Proof, actions for amount due, § 385 
Property, payment in, § 311 

Public subscriptions, stock not taken by existing 
stockholders, § 203 
Ratification, § 288, p. 764 

Agreement on special terms, § 314, p. 813 
Burden of proof, § 137, n. 16 
Fraud. § 326, p 837 

Receipt, effect of as certificate of stock, § 269 
Receiver, enforcement of unpaid subscriptions, 

§ 1509, pp. 1236-1239 
Recovery back of payment, § 238 
Refusal to issue certificate of stock, damages 
recoverable, § 265, p. 732 
Relation of debtor and creditor, unpaid sub¬ 
scription, § 303 

Relation of stockholder, §§ 236, 282, 478 
Release, § 663 

Abandonment of act relied on, § 336 
Agreements respecting, § 333, pp. 872-875 
' Compromise authorizing, § 333, p. 876 
Nonpayment by other subscribers as, § 334, 
p. 877 

Pleading in actions for amount due on sub¬ 
scription, § 383, p 912 
Bight as against, § 333, p. 874 
Waiver, § 335 

Repayment to stockholders, stockholders’ liabil¬ 
ity in case of, § 596 

Replication, nunc pro tunc filmg of, § 384 
Reply, actions for amount due on, § 384 
Repurchasing agreements, validity of, § 314, p. 
811 
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Subscriptions—Continued, 

Rescission, §§ 1S7, 332 

Damages for fraud as dependent on, § 326, p 
833 

Fraud, § 326, p 833 

Cosubscribers, § 328, p 865 
Matters constituting, § 327, pp 849-865 
Notice as essential, § 326, p. 846 
OflEicers and agents, § 328, p 866 
Misrepresentations authorizing, §§ 328-329, 
pp 865-869 

Mistake as authorizing, § 330 
Notice of election, § 332 

Retained stock, stockholders’ rights in respect 
to, § 201, pp. 630-638 
Retraction or withdrawal, § 332 
Review, actions for amount due, § 387 
Revocation of offer, § 294, p 784 
Rules applicable, § 291 
Sale of stock distmgxhshed, § 289 
Secret agreement as to payment, defense of as 
against creditor, § 681, p 1434 
Secret conditions, effect, § 319 
Secret profits, subscribers’ right as to, § 137 
Securities, § 309, pp 797-808 
Services, payment in, § 311 
Set-off and counterclaim, § 667 

Actions for amount due on, § 378 
damages for fraud, § 326, p, 832 
Release of liability on contract by, § 333, p. 
875 

Stockholder as ci editor, § 668 
Solicitation, ante 

Special agreement between subscribers and pro¬ 
moters, § 135 

Special terms, § 314, pp 810-814 

Conditional subsciiption distinguished, § 315 
Oonstniction, § 314, p 813 
Specific amount, § 203, pp, 772-777 
Status as stockholder, 

Before payment, § 300, p 801 
Proved by, § 476 

Statute of frauds, validity of conditions as af¬ 
fected by, § 319 
Statutory provisions. 

Agreements in violation of, § 314, p. 811 
Compliance with, § 294, p. 781 
Payment requirements, § 306 
Pre-existing defenses saved by, S 681, p. 
1435 

Stock dividends, rights appui tenant to shares 
received as, § 201, p 635 
Stockholders’ liability, §§ 584-594, pp. 1310-1321 
Contractual relation as essential, § 627 
Creditors as entitled to enfoice, § 621 
Extent, § 694 
Grounds, § 585 

Necessity for subscription, § 628 
Statutory provisions, § 585 
Tender of certificate of shaies, § 280 
Tender of payment, liability as discharged by, 
§ 666 
Time, 

Actions for amount due on, § 376 
Conditional subscriptions, performance, | 320 
Payment of subscription, pleading of m ac¬ 
tion for amount due, § 382, p 008 
Transfers of stock Stock and stockholders, ante 
Trial, actions for amount due on, § 387 
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Trilateral contract, § 283 

Trustee, note payable to, § 309, p 802 

Ultra vires contracts, § 293, p 774; § 296 

Release of subscribei's by acts constituting, 
§ 334, p 878 

Unauthorized or invalid conditions, effect, § 318 
Underwnting agreement distinguished, §§ 283, 
291 

Undisclosed principal, § 288, p 767 
Unpaid subscriptions. 

Actions to recover on, §§ 373-387, pp 002-018 
Assignee for benefit ot creditois, § 1421 
Defenses, § 681, p. 1435 
Evidence, § 696 
Receivers, § 1761 

Attachment or garnishment to enforce lia¬ 
bility, § 676, p. 1416 

Calling in to capital stock for corporate pui- 
poses, § 342 

Calls or assessments, ante 
Creditors as entitled to enforce stockholders’ 
liability for, § 621 
Dissolution, liability, § 1761 
Dividends applied to, § 592 
Fraud, 

Liability as based on, § 585 
Pleading in action to enfoice stockhold¬ 
ers’ liability, § 688, p 1463 
Receiver, enforcement by, § 1509, pp, 1236- 
1239 

Set-off against stockholder as creditor, § 668 
Stockholders’ liability, generally, §§ 584-594, 
pp. 1319-1321 

Actions to enforce, § 670, p 1422 
Contractual relation as essential, § 627 
Creditors, enforcement by, § 588 
Exhaustion of other remedies, condition 
precedent, § 630, p. 1427 
Interest, § 701 

Parties to actions to enforce, § 084, p. 
1450 

Statutory provisions, § 585 
Tiust fund doArine, liability as based on, § 
585 

Votmg, stockholders’ meeting, § 548, p 1239 
Validity, agreement on special terms, § 314, p 
810 

Variance, actions for amount due, § 385 
Venue, actions for amount due, § 379 
Voidable contracts, fraud resulting in, § 326, p. 

831 

Waiver, 

Conditional subscriptions, § 322 
Conditions in contract, § 293, p. 776 
Contract of, § 333, p 872 
Defenses, § 309, p. 808 
Invalidity of subscription, § 337 
Release or disc'harge, $ 335 
Withdrawal, § 332 

Conditional subscnptions, § 320 
Notice as essential, § 320 
Offer, § 294, p. 784 
Writing, necessity, § 294, p 780 

Subcorporations, representation of principal corpora¬ 
tion, § 999 

Subdivision of realty, livestock corporation as having 
power to, § 949, p. 387, n. 21 


1498 



INDEX TO CORPORATIONS 


Subsequent creditors, 

Fraudulent conveyances, avoidance by, § 1382 
Stockholders’ liability, enforcement, § 621 
Subsequent stockholdei s, stock issued at less than 
par value, obiections, § 246, p 692 
Subsidiary corporations, 

Dealings with, § 490 
Defined, § 14 

Directors of parent corporation, good faith re¬ 
quirement, § 764, p. 113, n 43 
Dissolution, by-law prohibiting purchase of own 
stock as not applicable to stock acquired on, 
§ 950, p 388, n. 29 

Dividends paid in stock of, § 466, p. 1110 
Foreign coiporations, domg of business within 
state by subsidiary as rendering parent cor¬ 
poration liable to suit, § 1920, p 164 
Guaranty of obligations, § 1232, p. 925 
Inability to pay debts to, insolvency in case 
of, § 1372, p 1085, n. 54 
Inciease of stock by creation of, § 269, p. 746 
Inspection of books and records, stockholders’ 
rights, § 506 

Parent coiporation’s right to enforce contract^ § 
559, p 1273, n 20 

Parties, stockholders’ action against directors or 
officers, § 830, n 65 
Powers, exercise through, § 960 
Priority in respect to claims of, § 1568 
Property of as in parent corporation, § 512, p. 
1100, n 34 

Recoivciship, property of subsidiary as passing 
to recover, § 1500, p. 1232 
Rcoiganization, efiect on, § 1585, p 1341 
Sulisciiptions for shares of stock m, trustee’s 
rights, § 201, p 635, n 72 

Substituted property, chattel mortgage including, § 
1220 

Substitution, certificates for shares, effect, § 268, p. 
723 

Subterfuge, corporate cloak utilized as, § 6, p. 378 
Succession, property acquired by, § 1090 
Successive owneis, stock, dividends as between, § 470, 
pp. 1119-1122 
Successor con)oration. 

Conveyances to, § 1003 

Name, injunction against wrongful use of, § 173, 
p. 580 

Successor trustee. 

Bondholders’ committee, substitution for, § 1192, 

p 862 

Mortgages, appointment, § 1191, p 840 
Sui generis liability, stockholders, § 606 
Suits Actions, generally, ante 
Summary judgment, receivership pioccedings, § 1535, 
n. 09 
Summons, 

Con>oration, effect of service on, § 1308 
Oriminal prosecutions, § 1368 
Foreign corpoi aliens, actions agamst, § 1939 
Garnishment, service of, § 1356 
Process, generally, ante 

Stockholders’ liability, actions to enforce, § 685 
Sunday, 

Oiiminal liability for Sabbath bieaking, § 1364, 
p. 1079 

Officei^ and agents violating law relating to, 
criminal liability, § 931, p 364 
Stockholders’ meetings on, § 542 


Superadded liability Stockholders’ liability, general¬ 
ly, ante 

Superintendence, president, power, § 752 
Sniierintendent, 

Borrowing money, power in respect to, § 3059, p. 
683 

Litigation, power, § 1066, p. 605 
Medical services, authority to provide for, § 1050, 
p 554, n 33 

Priorities, claims for services, § 1553 
Supersedeas, corpoi ation as entitled to, § 1346 
Supervision, 

Directors, 

Liability for failure to exercise, § 767 
Requirements, § 764, p. 114 
Powers of coiporation, §§ 982-992, pp. 445^-455 
Supplemental pleadings, 

Actions by and agamst corporation, § 1336, pp. 
1038-1042 

Supplementary proceedings. 

Foreign corpoi ations, enforcement of judgment 
against, § 1957 

Maintenance of against corporation, § 1344 
Sequestration proceedings, enforcement of stock¬ 
holders’ liability, § 677 

States, maintenance of after receiver for dis¬ 
solved corporation, § 1756 
Stockholdei s’ liability, enforcement by, § 675, p. 
1412 

Surcharges, assignee for benefit of creditors, § 1423 
Surety bonds, foreign coriwrations, doing business 
within state as result of executing, § 1829 
Suretyship, 

Accommodation paper, power to issue or indorse 
as implied from, § 1228 

Authorized business, contract in furtherance of, § 
1232, pp. 921-927 

Bonds, action on contract of, § 1163, p. 761 
Ohaiter provisions, power to enter contract of, § 
1231 

Directors, proference in respect to liability ou 
contract of, § 1391, p, 1112 
Estoppel, power to enter contract, § 1230 
Lien on stock, compelling enforcement, § 457 
Officers and agents, 

Power to enter into contract, § 1063 
Prefeience in respect to liability on contract, 
§ 1391, p 1112 

Power to become surety, § 1230 
Stockholder, 

Bond to dissolve attachment against coi*po- 
ration, § 489, n. 54 

Debt owing by stockholder, lien on stock for, 
§ 453 

Surgical attendance, officers and agents, authority to 
provide for, § 1050, pp 554r-558 
Railroad officers or agents, § 1050, p. 557 
Surname, 

Exclusive right to use of, § 173, p. 579 
Individuals, adoption of, § 167, p. 567 
Surplus, 

Assignment for benefit of creditors, 

Provision foi leturn to corporation as esstm- 
tial, § 1410 

Ultra vires provision for disposition of, § 1407 
Capital or capital stock in relation to, § 193, p. 
617 

Capitalization of, discretion of directois, § 46^^, p. 
1108 
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Surplus—Continued, 

Determination of profits m declaring dividends, § 
462, pp 1100-1103 

Dissolution, distribution among stockholders, 3 
1767 

Foreclosure proceedings, disjiosition, § 1211, p. 896 
Forfeiture of stock for nonpayment, rights, § 371 
Investment of stock of other corporations, powers, 
§ 961, p 395 

Lease of surplus pioperty, § 1243 
Loan, authority, § 1145, p. 719 
Preferred stockholders, participation in, §§ 229, 
230 

Purchase of own stock from, validity, § 950, p. 
390 

Beduction of stock resulting in, distribution of, § 
271 

Stock dividends as payable from, § 466, p. 1110 
Stock issued against, pieemptive right of stock¬ 
holder to subscribe to, § 201, p. 631, n. 33 
Stockholders, ownership, § 512, p 1191 
Subscriber’s obligation to pay, note as suffiaent 
payment, § 309, p. 800, n 99 
Undistributed profits distinguished, § 193, p. 618 
Surplusage, 

Articles of association or certificate, effect of, § 
45 

Pleadings, 

Actions by or against corporation, § 1325 
Bnf 01 cement of stockholders* liability, § 688, 
p. 1454 

Surrender, 

Bonds, liability as dependent on, § 1168, p. 779 
Oeitiflcate of stock, transfer of stock as requir¬ 
ing, § 396, pp. 935-938 

Option, purchase or sale of stock, § 405, p. 953 
Surrendered stock, reissue, § 211 
Survivmg partners, voting at stockholders* meeting, § 
648, p. 1247 
Suspension, 

Business, 

Compensation of officers as affected by, 8 808 
' Dissolution on ground of, § 1671 
Stockholders, § 481, p. 1153 
Undertaking, discharge of subscriber to stock by, 
§ 334, p 879 

Symbolical delivery, certificates of stock, transfer as 
sufficiently evidenced, § 894 
Syndicate agreement, underwriters, construction, 8 
1156 

Syndicates, 

Corporation succeeding, rights and liabilities, 8 
143, p 545 
Distinguished, § 13 
Tangible property. 

Certificate of stock as, § 258, p. 723 
Disposition of, power, § 1065, p 651 
Tax sales, purchase of corporate property at, directors 
or officers, § 775, p. 141 
Tax waiver. 

Executive officers, authority to sign, § 1064, p. 601, 
n. 28 

President and comptroller, authority to execute, I 
1043, p. 542, n. 12 
Taxation, 

Actions, default m payment of tax as affecting 
right to maintam, § 1288 

Corporation as i)erson within meaning of statute 
relatmg to, § 8, p 387 


Taxation—Continued, 

Deduction for taxes in determining net profits foi 
dividend purposes, § 462, p. 1101 
Directors or officers, liability for taxes, § 889 
Dissolution for failure to pay taxes, § 1649, p. 
1422 

Actions by or against corporation after, § , 
1774, p. 1564 
Exemption, 

Mortgage of privilege, § 1110, p. 682 
Strict construction of chaiter against, § 948, 
p, 379 

Foreclosure of mortgage on default in payment of 
taxes, § 1197 

Forfeiture of charter for failure to pay taxes, 8 
1665, p. 1439 

Franchise as assessable for, 8 5, p 370 
Payment of as essential to organization, § 67 
Piiority in respect to taxes, § 1566 
Proceedings for reduction of assessments, Illegal 
practice of law as result of, 8 956, p 409 
Public and private corporations distinguished for 
purposes of, 8 18, p 895 

Receivership, payment of taxes by receiver, 8 1622 
Stock and stockholders, ante 
Technical insolvency, defined, § 1372, p. 1084, n. 45 
Telegraphs, maintenance of line of, power to pui chase 
right of, 8 1068, p. 629 

Telegi*ams, officers and agents, admissibility to prove 
authority, § 1031 

Temporary excessive liabilities, contiacts resulting 
in, effect of, § 1124, p 698, n 63 
Temporary financial embarrassment, insolvency as 
not resulting from, 8 1378, n. 91 
Temporary injunction. 

Dissolution proceedings, 8 1782 
Receivership, incident to relief sought by appoint¬ 
ment, 8 1^6 

Temporary office, foreign corporations, doing business 
in as subjecting corporation to jurisdiction, i 
1920, p. 159, n. 25 

Temporary receivers. Receivers, ante 
Temporary suspension of business, dissolution on 
ground of, 8 1671 
Tenancy in common. 

Capacity of taking and holding lands in, 8 1088, 
p 630 

Incorporation, 8 143, p. 543 

Title to land previously owned by individu¬ 
als as vesting in, 8 1001 

Property bf dissolved corporation vesting in 
stockholders of, remedies enforceable by, § 
1773 

Stockholders, status as m respect to corporate 
property, 8 512, p. 1191 

Tender, 

Bonds, subscriptions to, § 1166, p. 738 
Pleading in actions for amount due, 8 382, p. 908 
Stock and stockholdei-s, ante 
Subscription contract, 

Certificate of shares, 8 289 

Tenement houses, willful destruction or damage tOr 
criminal liability, 8 1364, p. 1078 
Tenure, 

Officers and agents, 88 732-735, pp. 66-69 
Receivers, dissolution proceeding, 8 1752 
Term of existence, § 78 

Terminals, railroad terminal corporations, disposition 
of stock, 8 205 
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Termination, 

Business, compensation of oflOlcers as affected by, 

§ 808 

Employment contracts, § 1251, p. 941 
Option, purchase or sale of stock, § 405, p. 953 
Pleading, actions by or against corporation, § 
1327, p. 1021 
Receivership, § 1491 
Stockholder relationship, § 479 
Voting trusts, § 552, p 1260 
Terms, 

Bonds, § 1150 
Consolidation, g 1608 

Contract for sale of property, power to agree to, 
§ 1097 

Lease of property, § 1247 
Mortgages, § 1185 

Territorial corporations, foreign corporations, status 
as, § 1786 

Territorial legislators, 

Charters granted by, repeal of, § 1654, p. 1429 
Power to create corporations, § 30 
Territorial limitations. 

Creation, § 27 
Powers, g 178 
Teriitories, 

Creation of corporations, § 26 
Purposes for which coiporations may be formed 
in, § 47, p. 427 

Testamentary cotrustee, proxies, compelling execution, 
§ 550, p 1255 

Testator, proxies, appointment for voting of stock, g 
550, p. 1250 

Theatucal entertainment, foreign corporations, doing 
business within state as result of contracts to fur¬ 
nish, g 1829 

Theft, property acquired by, mortgage on after ac¬ 
quired property as including, § 1188, p. 824 
Threatened loss, receivership in case of, dissolution 
pioceeding, g 1750, p 1530 

Threats, sale of stock induced by, rescission of con¬ 
tract on ground of, g 408, p. 962 
Third persons. 

Amendment of charter, estoppel to deny, g 81, p, 
482 

By-laws, ante 

Certificates of stock, title and right of, g 260 
Contracts with by promoters, g 122, p 627 
Right of action on, g 133 
De tacto officers and agents, binding effect of acts 
as to, g 739 

Delivery to, performance of contract for sale of 
stock as sufficient, g 409, p 974 
Estoppel, 

Authority of officers or agents, g 1013 
Ultra vires, g 977, p. 440 

Fraud m issuance of stock through, officers or di¬ 
rectors, g 795 

Fraud in subscription to stock, subscriber’s right 
to rescind as affected by intervention of 
rights of, § 326, p. 841 
Lien on stock, notice, g 460 
Pledge of stock. 

Dividends paid to, g 469, p. 1119 
Remedies, g 433 

Purchase of property from by directors or officers 
with resale to corporation, § 777, pp 144r-147 
Repurchasing agreements, validity, § 324 


Third persons—Continued, 

Stockholders suing or defending on behalf of cor¬ 
poration, parties to action, g 570 
Subscriptions to stock. 

Collateral agreements In respect to, § 324 
Payment, § 308 

Transactions with, officers and agents represent¬ 
ing coiporation, g 994 
Ultra vires, estoppel to assert, g 977, p. 440 
Contract, § 1013 

Votmg trusts, questioning by, g 552, p 1264 
Time, 

Acceptance of charter, § 38 
Actions, 

Coiporation, § 1303 

Diiectors, § 810, p 208; §g 816, 916 

Officers and agents, 

Actions against by corporation, g 815 
Statutory liability, § 915 
Stockholder against corporation, g 618, p. 
1204 

Assignment for benefit of creditors, effective date, 

§ 1411 
Bonds, ante 

By-laws, enactment, g 187 
Calls or assessments, g 346 
Notice of, § 359 

Claims, presentation In receivership, § 1540 
Creditors* suits, g 1437 
Directors, ante 
Dividends, 

Deteimination of surplus available for, g 462,. 

p. 1102 

Discretion of directors, g 466, p, 1108 
Indebtedness of corporation, pleading in action 
to enforce stockholders’ liability, § 688, P- 
1461 

Knowledge acquired by officer or agent, corpora¬ 
tion as affected by, g 1083 
Organization, g| 63, 136 

Property, acquisition and holding of, constitution¬ 
al and statutory provisions, g 1089, p. 640 
Ratification, unauthorized acts or contracts by 
officers and agents, § 1022 
Reorganization, g 1580 
Reports, directors or officers, g 896, p. 322 
Service of process, actions by or against corpo¬ 
ration, § 1310 

Statutory liability, directors or officers, pleading 
of in action to enforce, g 921, p. 357 
Stock and stockholders, ante 
Subscriptions, ante' 

Tips, contracts for disposition of tips to employee, 
validity of, g 1261, p. 940, n. 2 
Title, 

Corporate name using word, g 167, p. 564 
Corpoiation as not subject to question by gran¬ 
tee, g 1112 

Execution sale, purchaser on, g 1343 
Foreclosure, purchaser of property at, g 1210, p* 
890 

Franchise, g 70 

Projected corporation, § 127 

Receiver, g 1606, pp, 1228-1234 

Dissolution proceeding, § 1760, p, 1533 
Stock and stockholders, ante 
Title insurance corpoiations, drawing of papers In 
connectibn with extensions of mortgages as not 
illegal practice of law, § 956, p. 406, n. 10 
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Toll bridge, quasi public character of private corpo- 
latiou operating, § 18, p 397 
Torts, §§ 1260-1286, pp 946-967 

Adoption, liability as affected by, § 1267 
Associations, incorporation as affecting liability 
for, § 143, p. 546 

Bad faith toward coipoiation, effect, § 1264 
Burden of proof, liability, § 1270 
Charter poweis, liability tor toits in exercise of, 
§ 1261 

Claims aiising out of, creditors’ suits as includ¬ 
ing, § 1432 

Criminal acts, liability for, § 1263 

Directors, ante 

Dissolution, 

Actions for after dissolution, § 1774, p. 1564 
Liability as affected by, § 1732 
Estoppel to deny corporate existence by persons 
holding themselves out as corporation, § 110, 
p 510 

Evidence of authority, liability as dependent on, 
§ 1270 

Exemplary damages, liability for, § 1286, pp 964- 
967 

Foieign corporations, ante 
Form of action for, § 1269 
Fiaud toward corporation, effect, § 1264 
Independent contractors, liability, § 1265 
Joint liability, § 1268 

Judgments for, prioiity of hen, § 1190, p 832 
Jury questions, § 1271 
Malicious acts, liability for, § 1263 
Officers and agents, ante 

Paitnei*ship, incorpoiation as affecting liability 
for, § 143, p. 546 

Pretended corporations, peraoiial liability of offi¬ 
cers and agents, § 89 
Promoters, 

Liability of coiporation for, § 123 
Personal liability, § 130 
Ratification, liability, § 1207 
Receivership, 

Appointment of receiver on application of 
tort claimant, § 1470 
Effect on liability, § 1499 
Reorganization as affecting liability for, § 1593, 
p. 1350, n. 34 

Reorganization committee, flability for, § 1583, 
p 1330 

Stock and stockholders, ante 
Transfer of assets, liability of transferee in re¬ 
spect to, § 1380, n. 76 

Trustees, liability of coriwration in hands of, § 
1203 

Ultra vires, defense, § 1202 
Willful acts, liability, § 1263 
Town site company, incidental business, power to 
engage m, § 949, p. 386 

Townships, quasi coiTorations, classification as, § 21 
Trade acceptance, offlceis and agents, authority to 
indorse, § 1060, p 586 
Trade and commerce. 

Formation of corporation for, § 47, p 426 
Restraint of trade, generally, ante 
Trade campaigns, foreign corporations, doing busi¬ 
ness within state as result of canning on, § 1829 
Trade-marks, payment for stock in, § 241, p. 674 
Trade-name, 

Actions in, § 1292 


Trade-name—Continued, 

Assumption of, § 166 
Corporation indicated by, § 174 
De facto corporations, employment of corporate 
name as trade-name, § 102, n 02 
Judgment against corporation in, validity, § 1341, 
p 1058, n 76 

Negotiable instruments, execution in, § 1226, p 
910, n. 44 

Trading corporations, 

Accommodation paper, power to issue or indorse, 
§ 1228 

Contracts, implied power, § 1122 
Defined, § 22, p. 404, n. 57 

Engaging m business other than that for which 
incorporated, § 949, p. 385 
Loans, § 1145, p. 719, n 9 

Negotiable instruments, power to execute or in 
dorse, § 1224 

Treasuier, negotiable instiuments executed, ac¬ 
cepted or indorsed by, § 1000, p. 590 
Ultra vires, defense of as available to, § 970, p 
427 

Tramp corporations. 

Recognition of, § 1703 
Residence, § 1794 

Transfer companies, negotiable instruments, power to 
execute or indorse, § 1224 
Transfers, 

Assets, 

Directors, liability for, § 768, p. 131 
Officers and agents, authority in respect to, 
§ 1038, p. 531 
Bonds, § 1159 

Incorporation operating as, § 127 
Registered bonds, § 1159 
Stock and stockholders, ante 
Transitory causes of actions, foreign ooiTporations, 
jurisdiction of, § 1922, p 174 
Transportation, 

Foreign corporations, doing business within state 
for 3 unsdictional purposes, § 1920, p. 109 
Moitgage of property to obtain facilities, § 1108, 
p. 678, n. 2 
Treasurer, 

Acceptance, negotiable instnimcnts, § 1060, p 589 
Acconiinodatiou paper, authority to execute, § 
1001 

Actions in name of, § 1200 
Admissions, binding effect on corporation, § 1071 
Affidavit to mortgage claim, authority to make, 
§ 1002, p 597 

Assignment of chose in action, authority in re¬ 
spect to, § 1039 

Attachment, affidavit signed by. § 1351 
Attorneys, authority to employ, § 1051, n. 5 
Borrowing money, § 1059, p, 582 
Certificates of stock, lialiility to stockholders for 
refusal to issue, § 797 

Choses in action, authority to assign, § 1039 
Collections, authoiity in lespoet to, § 1057, p 577 
Compromise or settlement, power to enter into, § 
1004, p 601 

Confession oi judgment, power as to, § 1067 
Contracts, authority to eiitei into, § 1043, p. 543 
Conveyances, execution of iiisti ument, § 1100, p. 
601 

Custodianship of funds, $ 
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Treasurer—Continued, 

Declarations, binding effect on corporation, § 
1071 

Depositaries, liability for safekeeping of funds, § 
769 

Director holding office of, § 726, p. 61 
Disposition of corporate property, authority in 
respect to, § 1038, p. 534 

Distribution of assets* liability for wrongful dis¬ 
tribution, § 770 

Employees, liability for acts of, § 767 
Employment contracts, authority to enter into, § 
1048, p 551 

Foreign corporations, service of process on, § 
1042, p 208, n 28 

Funds, personal liability in respect to, § 849, p. 
279 

Indoisements, negotiable instruments, § 1060, p 
589 

Knowledge acquired by, corpoiation as charge¬ 
able with, § 1079 

Leases, cancellation or surrender, § 1055 
Liens, verification of claim for, § 1066, p 603 
Losses, liability for, § 767 

Misappropriations, personal liability, § 849, p 279 
Moitgages, authority to execute, § 1062, p. 597 
Negotiable instruments, execution, acceptance or 
indorsement, § 1060, p 589 
Payments, authority, § 1057, p. 577 
Pledges, § 1062, p 597 
Process, seivice on, § 1313 
Release, power to giant, § 1064, p. 601 
Representation of corporation, § 1001, p. 469 

Treasury stock. 

Commissions for sale of, § 212 
Defined, § 212 

Directors, issuance to themselves, § 795 
Disposition of, § 212 

Issuance or disposal of by directors or other of- 
flcei^s, duties and liabilities in respect to, § 
794 

President, power to dispose of, § 1052, p. 561 
Receiver, authority to issue, § 1505, p 1227 
Shares purchased by stockholder with money be¬ 
longing to corporation, accounting m respect 
to, § 491 

Sui)HCTiptions, stockholders’ prior right, § 201, p. 
030, 11. 27 

Trustees, issuance to, § 212 

Vice piesident, sale by, § 1052, p 661, n. 18 

Voting rights in respect to, § 720, p- 43 

Trespass, 

Consolidation, liabihty as affected by, § 1630, p 
1393, n. 43 

Ooiporation as person within statutes punishing, 
§ 8, p 388 
Liability for, § 1285 
Promotei-s, personal liability, § 130 
Propel ty coming into possession by, mortgage on 
after-acquired propeity as including, § 1188, 
p 824 

Trespass de bonis asportatis, action of as maintain¬ 
able against corpoiation, § 1269 

Trespass on the case, action of as maintainable 
against corporation, § 1269 

Trespass quare clausum fiegit, action of as maintain¬ 
able against corporation, § 1269 

Trespass to try title, foreign coiporations, mamte- 
nance, § 1904, n. 50 


Trial, 

Actions by and against corporation, generally, § 
1340, pp. 1054-1057 

Bonds, actions to recover on, § 1163, p. 765 
Certificates of stock, actions to compel issuance, 

§ 265, p. 734 

Consolidated corporations, actions by or against, 

§ 1636 

Criminal prosecutions, § 1369 
Directors, ante 

Dissolved coiporations, actions against, § 1746, 
p. 1522 

Foreclosure proceeding, § 1207 
Foreign corporations, action by or against, §§ 
1913, 1955 

Garnishment proceeding, enforcement of stock¬ 
holders’ liability, § 676, p. 1418 
Inspection of books and records, stockholders’ 
action to compel, § 510 

Invalid or irregular issue of stock, actions for 
cancellation or injunction, § 252 
Merged corporations, actions by or against, § 
1636 

Officers and agents, ante 

Receivership, actions by or against receiver, § 
1536 

Reorganized corporations, actions agamst, § 1601 
Stock and stockholders, ante 
Subscriptions, actions for amount due on, § 387 
Trilateral contract, 

Stockholders as without right of action to re¬ 
cover for injury from, § 559, p. 1273, n. 21 
Subscription to stock as, § 283 
Trover, 

Liability in for conversion of property, § 1275 
Promoters, peisonal liability, § 130 
Sales of stock, buyer’s remedy by way of for 
breach of contract, § 411, p. 983 
Trust agreements, 

Bonds referring to, negotiability as affected by, 

§ 1148 

Drawing of as illegal practice of law, § 956, p. 
407 

Trust certificates, negotiability of certificates issued 
for corporate stock, § 390 
Trust creditors, priorities, § 1549 
Trust deeds, 

See, also. Mortgages, ante 
Bonds, 

Issuance and certification by trustee, § 1191, 
p. 842 

Referring to, purchaser as chargeable with 
notice of, § 1162, p. 756 
Secured by, negotiability, § 1148 
Trust fund doctrine. 

Basis, § 583 
Limitation, § 583 
Preferences, 

Application, § 1385, p 1102 
Creditor’s lemedy undei, § 1428 
Extent and limitation of rule, § 1386 
Receivership, appointment of receiver under, § 
1460 

Stockholders* liability under, § 583 
Unpaid stock subscriptions, liability for as based 
on, § 585 
Trust funds, 

Capital stock or capital as, § 193, p 618 
Creditors’ suits, right to puiaue, § 1432 
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Trust funds—Continued, 

Dividends, assets set apart as, § 467 
Following property as, § 1088, p 630 
Sinking fund, § 1169, p. 781 
Trustees, 

Actions for amount due on subscriptions as, § 380 
Amendment of charter, poweis, § 81, p 476 
Assignment for benefit of creditors, ante 
Borrowing money, authority, § 1059, p 580 
By-laws, 

Adoption, § 186 

Alteration, amendment or repeal, § 188 
Qualifications prescribed by, § 189, p 602 
Calls or assessments, power to make, § 356 
Chattel mortgages, powers, § 1222 
Collection of assets, dissolution proceeding, § 1759 
Compensation, § 552, p. 1265; § 1191, p. 864; 
1212, 1732 

Representation of corporation, § 1000 
Conveyances, § 1100, p. 661, n. 53 
Title acquired, § 1093 
Directors, ante 

Discretion, exercise of power, § 743 
Dissolution, ante 

Election or appointment, §§ 716-720, pp. 32-50 
Entire property, disposition of, § 1040 
Estoppel to deny corporate exsitence, § 110, p. 
512 

Exclusive powers, § 1000 
Expenses, dissolution proceedings, § 1764 
Foreign corporation, doing business in state as 
result of acting as, § 1842 
Individual authority to represent corporation, $ 
1000 

Diquidating trustee, generally, ante 
Majority stockholders as acquiring relationship, 
$ 477 

Pledgee of stock occupying position as, duty on 
sale or disposition of stock, § 429 
Powers of corporation as lodged in, § 1000 
Preferences, liability of preferred creditor as, S 
1399 

Promoters as, § 120 

Property acquired through, power, $ 1088, p, 636 
Qualifications of as element of incorporation, § 
48 

Ratification, unauthorized acts or contracts of of¬ 
ficers or agents, | 1016, p. 491 
Receiver of, § 1505, p. 1223 
Resignation, § 736 
Seal, authority to affix, § 1037 
Stock and stockholders, ante 
Subscriptions, § 288, p 767 
Treasury stock issued to, § 212 
Ultra vires, estoppel binding corporation as bind- 
mg upon, § 977, p, 440 
Voting trusts, post 
Winding up affairs, post 
Trusts, 

Assignment for benefit of creditors, $ 1409 
Breach of trust. 

Directors, 

Joint and several liability for, § 764, p. 
114 

Ratification, § 763 

Judicial interference with management in 
case of, § 984 

Majority stockholders, liability for, § 764, p. 


Trusts—Continued, 

Breach of trust—Continued, 

Officers and agents, 

Liability for, § 764, p. 117 
Ratification, § 763 
Promoters, 

Agi'eement contemplating, § 138 
^ Contribution in case of, § 141 

Liability as between themselves, § 140 
Liability to corporation, § 147 
Stockholders, suing on behalf of coiporation 
on ground of, § 562, p. 1278 
Conveyances pending organization of coiporation, 
§ 127 

Corporate name using term, § 167, p. 504 
Directors, dealings in violation of as invalid, § 
781. p 151 
Distinguished, § 13 

Formation of corporations to execute, § 47, p. 
426 

Grant of land In, title acquired, § 1093 
Officers and agents, dealings in violation of as 
invalid, § 781, p. 151 
Pledge of stock held in, § 427, p. 1023 
Property subject to, alienation of, § 1095, p. 653 
Stock and stockholders, ante 
Voting trusts, generally, post 
Turnpikes, 

Amendment of charter materially changing termi¬ 
ni, location or route, unanimous consent as 
required, § 81, p. 479 

Quasi public character of private corporations 
operating, § 18, p. 397 
Typewriting, 

Contracts, signature by, § 1138, p. 708, n. 73 
Conveyances, § 1100, p. 661 
Ultra vires, § 970 

Abuse of iK>wer distinguished, § 905 
Assignment for benefit of creditors, provisions for 
disposition of surplus, § 1407 
Bankruptcy, purchase of securities, § 1088, p. 
632, n. 83 

Benefits to corporation, estoppel arising, § 977, p. 
437 

Bonds, defense, § 1163, p. 763 
Short term bonds, § 1150 
Burden of proof, § 958, p. 413 
Collateral attacl^ § 961, p 442 
Collateral contracts to transaction, enforceability 
against corporation, § 970, p. 428 
Consolidation, 

Dissenting stockholders’ complaint on ground 
of, § 1613 

Estoppel to assert, § 1610 
Contracts, 

Excessive obligations, § 1124, p. 698 
Injunction against, § 1446 
Conveyances, injunction against, § 1446 
Corporation, plea of as available to, § 081, p. 444 
Creditors, 

Estoppel, § 977, p. 440 
Plea as available to, § 081, p. 444 
De facto corporations, collateral attack by stock¬ 
holders, § 96 
Defined, § 965 

Demurrer laising question, § 1331 
Diagnosis or treatment of ailments or diseases, 
contracts in name of corporation as, $ 956, p. 
410 
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Ultra vires—Continued, 

Directors, ante 
Disaffirmance, § 978 

Dissolution, liability on ultra vires contracts, § 
1731, p 1492 

Diversion to pui poses of property legally acquir¬ 
ed, validity of original transaction, § 970, p. 
427 

Dividends, 

Declaration of, § 765 
Revocation of declaration, § 468 
Engaging m business other than for which incor¬ 
porated, § 949, p, 384 
Estoppel, ante 

Excess of power distinguished, § 965 
Executed contracts, 

Both parties to transaction, § 975 
One of parties, § 976 

Execution of transaction by one of parties, estop¬ 
pel as arising, § 977, p 434 
Executory transactions, enforceability, § 973 
Foreign corporations, ante 
Forfeiture of charter, § 7, p 381; § 1664 
Illegal issue of stock, § 245, p. 696 
Guaranty of suretyship contract, enforceability, | 
1234 

Illegality distinguished, § 965 
Injunction, executory contracts, § 973 
Judgment based on transaction, nghts under, S 
979 

Judicial interference in respect to acts on part of 
officers or stockholdeis, § 984 
Leases, $ 1250 

Enforcement as to unexpired part of term, $ 
1117 

Loans, § 1145, p. 721 
Managing officers, 

Liability for acts, § 764, p. 119 
Ratification of acts, J 763 
Mortgage of property, equitable mortgage as re¬ 
sulting, § 1184 

Negotiable instruments, § 1220 
Officers and agents, ante 

Part performance, estoppel resulting from, § 974 
Performance, eflect, § 975 
Conveyance, effect, § 1117 
Estoppel as arising from, § 977, p, 435 
Pleading, § 1331 

Issue raised by, § 1337, p, 1048, n 85 
Stockholders suing or .defending on behalf 
of corporation, § 573, p 1295 
Property, acquisition and holding, §§ 1112-1117, 
pp 686-691 
Disposal, S 1116 
Escheat, § 1113 

Recovery of property parted within transac¬ 
tion, § 976, p. 433 
Rescission or cancellation, § 1117 
Speculation, § 1088, p 634 
Title acquired, § 1113 
Ratification of transaction, § 971 
Managing authorities, § 763 
Stockholders, estoppel arising, S 977, p. 439 
Receivers, 

Estoppel binding on corporation as binding 
on, § 977. p. 440 

Plea of as available to, § 981, p. 445 
Reduction of stock, § 272 
Reorganization plan, § 1582, p, 1321, n. 11 

20C.J.S.—95 


Ultra vires—Continued, 

Replication, defense raised by, § 1331 
Rescit-sion, right to, § 978 

Sealed instrument, consideration as not import¬ 
ed, I 1139, p 713 
Stock and stockholders, ante 
Strangers, attack by, § 981, p, 443 
Subscriptions, ante 

Third persons, estoppel to object to contract, § 
1013 

Torts, defense, § 1262 

Unauthorized manner, transactions executed in, 
§ 965 

Validation, subsequent legislation, § 980 
Unanimous consent, purchase of own stock, validity 
as dependent on, § 950, p 390 
Uncertainty, sales of stock, contract, § 400, p. 942 
Unconscionable contracts, directors, validity of, § 781. 
p. 152, n. 18 

Underwriters, reorganization, compensation, § 1585, p 
1340, n. 74 

Underwriting agreements, 

Assignment, § 1156 
Consideration, § 295, n 75 
Construction, § 1156 
Defined. §§ 291, 1166 
Remedies, § 1156 

Rescission and modification, § 1156 
Subscription contract distinguished, § 283 
Underwriting contiacts, defined, § 291 
Undisclosed agency, § 953, n. 62 

Indorsement of note by stockholder creating li¬ 
ability, § 3227 

Officer or agent contracting m own name, effect, 
§ 998 

Subscriptions, § 288, p. 767 
Transfers of stock to, § 392, p. 929 
Undistributed profits. 

Capital stock, limitation on amount of as pre¬ 
venting use of undistributed profits, § 197 
Surplus distinguished, § 193, p. 618 
Undue influence, assignment of certificate of stock in¬ 
validated by, § 395, p. 932 
Unequal operation, by-laws, § 189, p 605 
Unfair competition, fraudulent use of similar name, 
§ 173, p. 577 

Unfair valuation, stock issued for property taken 
at, officers’ statutory liability to creditors, § 902 
Unfaithfulness, stockholders, liability, § 607, p. 1336 
Uniform Negotiable Instruments Act, bonds, nego¬ 
tiability as requiriig compliance with, § 1148 
Uniform Sales Act, sales of stock, application, § 403, 
n, 3 

Uniform Stock Transfer Act. Stock and stockhold¬ 
ers, ante 

Uniformity Galls or assessments, ante 
Umncoiporated joint stock companies, distinguished, 
§ 12 

Unissued stock. 

Directors, 

Duties and liabilities on issuance or disposal, 
§ 794 

Issuance to themselves,^§ 796 
Disposition, § 210 
Liability on, § 210 

Officers, issuance or disposal of, duties and lia- 
bUities to, §§ 794, 795 

Participation by stockholders, in distribution, $ 
I 201, p. 634 
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Unissued stock—Continued, 

Pledge or mortgage, § 213 

Preemptive right of stockholder to subscribe to, 

§ 201, p 630 

Reacquired stock as, § 211 
Status, § 210 

Unit voting, directors, election of, § 720, p. 46 
United States constitution, 

Creation of corporation as conferring powers in 
conflict with, § 28 

Stockholders* liability, provisions of state consti¬ 
tutions as limited by, § 602 
United States Government, foreign corporation, sta¬ 
tus as, § 1785 

United States Shipping Board Emergency Fleet Gor- 
' . poration, 

Actions, liability to, § 1791, n. 47 
Claims against, mortgage on property as includ¬ 
ing, § 1188, p. 821 

Jurisdiction of actions against, doing business 
within state for purposes of jurisdiction, f 
1920, p 170 

Unlawful business, foreign corporations, doing busi¬ 
ness within state as result of for jurisdictional 
purposes, § 1920, p 166 

Unlawful purpose, formation of corporation for, § 47, 
p. 427 

Stockholders* liability, § 613 
Unliquidated demands, stockholders* liability in re¬ 
ject to, § 652 

Unpaid subscriptions Subscriptions, ante 
Unproductive property, disposition of, capacity, § 
1095, p 649, n 01 

Unsecured creditors, priorities, § 1550 
Unsound mind, sale of stock to persons of, rescish 
Sion of contract, § 408, p. 962 
Unusual contracts. 

Employment contract, president, authority to en¬ 
ter into, § 1048, p. 560 

Oflacers or agents, binding effect, § 1043, p. 538, 
n. 83 

Unusual services, compensation recoverable for, offi¬ 
cers or directors, § 803 

Upkeep, deduction for in determining net proflts for 
dividend purposes, § 462, p. 1101 
Upset price, reorganization, jurisdiction of court to 
fix, S 1586, p. 1339 
Use and occupation, 

Assumpsit, liability in, § 1129 
Implied contracts, recovery in action for, § 1128 
User, 

, De facto corporation, 

Created by, f 100 
Necessity, § 102 

Franchises and pnvUeges, corporate existence as 
established by, § 76, p. 466 
Usual course of business, 

Preference in respect to transactions in, officers 
or directors, § 1391, p. 1110 
Sale of stock in tiade in, power of general or 
managing agent, § 1056, p. 576 
Usurpation of franchise or power, dissolution on 
ground of, § 1664 
Usury, 

, B^ds, ^ 

Issuance in violation of law, § 1149, p, 732 
Law relatmg to usurious contracts as appli¬ 
cable, § 1147, p. 725 


Usury—Continued, 

Corporation, 

Person within meaning of statute, § 8, p. 387 
Subject to laws against, § 948, p. 384 
Criminal liability, § 1364, p. 1079 
Defense, §§ 1144, 1803 

Foreign corporations, law governing, § 1803; § 
1807, n 68; § 1809 

Receivership, attempt to charge as ground for 
appointment, § 1454, p. 1160 
Statutory provisions denying defense of, validity, 
§ 1288 

Stockholders* right to enjoin contract, § 520, n. 30 
Vacating judgment, actions by and against corpora¬ 
tion, § 1341, p. 1060 
Validation, 

Illegal transactions, § 967 
Overissue of stock, § 209 
Ultra vires, subsequent legislation, § 980 
Valuation, property, labor or services accepted In 
payment of stock, § 246, pp. 697-699 
Value, 

Capital stock, § 193, p. 616 
Dividends, determination in respect to, § 461, p 
1098 

Evidence as to, actions on contracts for sale of 
stock, § 411, p. 991 

False statements as to inducing purchase of 
stock, rescission of contract, § 408, p. 964 
Guaranty of, power, § 1232, p. 923 
Stock, 

Determination of on sale of corporate prop¬ 
erty as respects rights of minority stock¬ 
holders, § 616, p. 1201 
Warranty as to on sale, § 406 
Transfers to officers for, preference as not re* 
suiting, 11391, p. 1110 
Variance, 

Actions by and against corporation, generally, § 
1337, pp. 1046-1049 

Consolidated corporations, actions by or against, 
§ 1634 

Foreign coiporationa, actions by or against, §§ 
1911, 1963 

Officers and agents, ante 

Reorganized corporations, actions against, § 1599 
Stodk and stockholders, ante 
Subscriptions, actions for amount due on, § 385 
Vendor’s liens, priorities, § 1190, p. 835 
Venue, 

Change of venue, actions by or against coi'pora- 
tlon, f 1301 

Dissolution proceeding, § 1697 
Foreign corporations, §§ 1906,1933 
Waiver of right, § 1^ 

Corporation, 

Actions by or against corporation, § 1295 
Place of agency or transaction of busi¬ 
ness, § 1298 

Place where cause of action arose, § 
1299, p. 980 
Principal office, § 1297 
Residence, § 1296 

Situs of land as controlling, § 1300 
Person within meaning of statutes relating 
to. § 8, p. 387 
Creditors* suits, § 1436 
Criminal prosecutions, § 1365 
Directors, actions to enforce liability, §§ 864, 917 


1506 



mOEX TO CORPORATIONS 


Venue—Continued, 

Dissolution, ante 

Elections, proceedings to determine validity, § 
725, p. 57 

Foreign corporations, actions by or against, §§ 
1933, 1950 

Officers and agents, actions to enforce liability, 
§§ 80i, 917 

Penalties, proceedings to enforce statutory lia- 
biHty, § 992 

Place of agency or transaction of business, § 1298 
Place where cause of action arose, § 1299, p. 980 
Pleading, actions by or against corporation, i 
1326 

Prinapal .office, i 1297 
Receivership proceedings, §§ 1476, 1526 
Residence, § 1296 

Situs of land as controlling, § 1300 
Stockholders, suing or defending on behalf of 
corporation, § 568 

Stockholders’ liability, actions to enforce, § 682 
Subscriptions, actions for amount due, § 379 
Waiver of objections, § 1302 

Receivership proceedings, § 1476 
Verification, 

Articles, certlfiicate or proposed charter, § 56 
Pleading, ante 

R^rts, directors or officers, i 895, p. 321 
Verbal, 

Oral conditions, ante 
Oral notice, ante. 

Oral representations, ante “ 

Oral resignation, ante > 

Oral subscriptions, ante 
Verdict, 

Actions by and against corporation, generally, § 
1340, p. 1056 

Compensation, actions for by officers or directors, 

§ 810, p. 212 

Foreign corporations, actions by or against, H 
1913, 1955 

Sales of stock, actions arising out of, § 411, p. 
997 

Vested rights, 

Amendment or alteration of charter defeating or 
impairing, § 80, p. 474, n. 33 
By-laws disturbing, § 189, p, 606 
Certificate of stock as evidence, $ 258, p, 724 
Dividends, declaration of, § 466, p. 1114, n. 97 
Increase of capital stock, § 268, p, 743 
Stockholders, S 477 
. Franchise, § 612, p. 1192 
Vexatious purposes, inspection of books and records, 
stockholders, § 503, p. 1178 
Vice president, 

Admissions, binding effect on corporation, § 1071 
Agency for corporation, § 1001, p. 468 
Assignment for benefit of creditors, power to 
make, § 1404 

Attorneys, authority to employ, § 1051, m 6 
Compensatiou, amount while serving as presi¬ 
dent in latter’s absence, § 806, p. 206 
0/ontracts 

Authority to enter into, t 1043, p. 642; § 
1048, p. 651 

Signature, § 1138, p. 708, n 72 
Disposition of corporate property, authority in 
respect to, § 1038, p. 534 


Vice president—Continued, 

Employment contracts, authority to enter into, 
§ 1048, p. 551 
Foreign corporations, 

Answer by in action against, § 1951 
Service of process on, § 1941 
Knowledge acquired by, corporation as charge¬ 
able with, § 1079 

Negotiable instruments, execution, acceptance or 
indorsement of, § 1060, p. 589 
Powers, § 753 
Process, service on, § 1313 
Representation of corporation, § 1001, p. 468 
Stockholders’ meeting, calling by, S 543 
Treasury stock, sale of, § 1052, p. 561, n. 18 
Vice principals, negligence, liability of coiporations 
for, § 1283 

Visitation of corporation, defined, § 986 
Visitorial powers, 

Courts, §§ 984, 986; $ 1879, n, 6 
Equity, § 986 
Exercise of, § 986 

Foreign corporations, $ 1879 

Appointment of receiver as exercise of, 

§ 1888, p. 112 

Receivers, appomtment under, § 1462, p. 1154 
State, § 986 

Vis major, defenses, foreign corporations, $ 1936 
Void stocik, stockholders’ liability on, § 634 
Voidable preferences, creditors, § 1396 
Voluntary appearance, foreign corporations, actions 
against, § 1950 
Voluntary dissolution, 

Action, proceeding as, $ 1749, n. 32 
Administration of affairs after, § 1744, p. 1512 
Amendment, 

Form of notice, 11687 
Petition or application, § 1686 
Appeal by creditors, dissolution pending, } 1690 
Application, § 1686 

Attorney general, intervention by, § 1688, n. 28 
Attorney’s fees, reimbursement for, § 1691 
Breach of contract, liability as affected by. § 
1731, p. 1493 
Burden of proof, § 1689 
Collateral attack, § 1693 

Contemporaneous involuntary proceeding, § 1684 

Contracts, effect on, § 1731, p, 1493 

Copy of proposed order, service of, § 1687 

Correction of order or decree, § 1690 

Costs of proceeding, § 1691 

Creditors, intervention in proceeding, § 1688 

Debts, habilify as affected by, § 1734 

Defenses, proceedings to set aside, § 1693 

Directors, 

Administration of affairs after, § 1744, 
1512 

Commencement of proceedings, § 1684 
Discretion, costs, | 1691 
Dismissal of pioceeding, § 1690 
Estoppel, defense of in action to set aside, § 1698 
Evidence, § 1689 

Exclusiveness of statutory method, § 1684 
Hearing on proceeding, § 1609 
Injunction in aid of proceedings, S 1781 
Intervention, § 1688 

Inventory, application as required to contain, 
§ 1686 

Judgment or decree, § 1690 
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Voluntary dissolution—Continued, 

Judicial proceedings, necessity of, § 1684 
Lacbes, defense of in proceeding to set aside, § 
1693 

Minority stockholders, consideration of interests 
of, § 1689 

Modification of order, § 1690 
Motions, ' 

Notice of, § 1687 
Vacation of order, § 1693 
Notice, 

Application, § 1687 
Motion to vacate order, § 1693 
Statutory requirement as to filing, § 1692 
Order of, § 1690 

Intervention after, § 1688 
Order to show cause, § 1687 
Petition or application, § 1686 
Place of hearing on application, § 1689 
Procedure, §§ 1684-1693, pp. 1454-1462 
Setting aside of order, § 1693 
Public service corporations, § 1684 
Publication of notice or order to show cause, § 
1687 

Resettlement of order or decree, § 1600 
Secretary of state, statutory requirements in re¬ 
spect to notice, § 1692 
Service of notice or process, § 1687 
Setting aside, § 1693 

Signatures, petition or application, § 1686 
Statutory provisions, 

Costs fixed by, § 1691 
Validity, § 1684 

Temporary receiver, iiending actions as affected 
by, § 1760, p. 1534 

Verification, petition or application, § 1686< 
Voluntary loan associations, Incorporation as trans¬ 
ferring property of associates to corporation 
without formal conveyance, § 1091, 

Voters, influencing of, criminal liability, § 1364, p, 
1079 
Voting, 

Agreements, § 551 

Contracts, necessity of showing by, § 1134 
Director, ante 

Stock. Stockholders’ meetings, ante 
Voting trusts, § 552, pp 1257-1267 

Agreement, injunction against, § 720, p. 42, n 66 
Binding effect on corporation, § 552, p. 1259 
Compensation of trustees, § 552, p 1265 
Consent of stockholders, § 552, p. 1269 
Consideration, § 562, p 1259 
Control, reservation of as affecting validity, § 
552, p. 1262 

Creation and existence, § 552, p. 1259 
Defined, § 552, p 1257 
Evidence to establish, § 652, p. 1260 
Extension of term, provision for as affecting va¬ 
lidity, § 552, p. 1264 
Foreclosure on breach of, § 1197 
InDunction against, § 552, p. 1264 
Irrevocabihty as affecting validity, § 652, p. 1263 
Merger effected by, validity, § 552, p. 1262 
Minority stockholders, vesting control in as af¬ 
fecting validity, § 652, p 1264 
Nonvoting stock distinguished, § 552, p. 1258 
Ownership of stock by corporation, § 552, p. 1259 
Partial invalidity, § 552^ p. 1262 


Voting trusts—Continued, 

Power coupled with interest, validity, § 552, tk 
1263 

Presumptions, legality, § 552, p. 1260, n. 80 
Proxies distinguished, § 552, p 1258 
Remedies against illegality, § 552, p 1264 
Reorgamzation plan containing, § 1582, p 1322 
Reservation of power, validity as affected by § 
552, p. 1262 

Resignation of trustees, § 552, p 1265 
Revocation, § 552, p. 1260 
Statutoiy provisions, § 652, p 1261 
Limitations, § 552» p. 1263 
Termination, § 652, p. 1260 
Third persons, questioning by, § 652, p 1264 
Transfers of stock, effect, § 388 
Transfers of stock on books, necessity, § 562, p. 

1259 

Trustee, 

Compensation, § 652, p 1265 
Conversion of stock, liability, § 552, p. 1267 
Delegation of powers, § 552, p 1266 
Duties, § 552, p 1266 
Interest, § 552, p 1266 
Resignation and lemoval, § 562, p. 1265 
Rights and liabilities, § 552, p. 1266 
Voting by, § 652, p 1266 
Unlawful object, § 552, p 1262 
Validity, § 552, p 1260 
Wages, 

Assignment of, validity, § 1251, p. 942 
Directors or ofiicers, liability for, § 887 
Priority to claims of employees for, § 1562 
Set-off against claim for, § 1573 
Stockholders’ liability m respect to, § 655 
Waiver, 

Alteration of by-laws, contesting validity of, § 188 
Amendment of by-laws, contestmg validity of, S 
188 

Bonds and bondholders, ante 
By-laws, § 182 

Contesting validity of, § 189, p 608 
Calls or assessments, ante 
Cancellation, certificate of stock, right to, § 267 
Change of venue, § 1302 

Foreign corporations, actions against, j 1933 
Claims, receivership proceedings, § 1543 
Compensation, officers or agents, § 808 
Conditional subscriptions to stock, § 322 
Consolidation, right of, § 1609 
Contract rights, § 1122 
Creditors’ suits, objections, § 1438 
Defective incorpoiation, curative statutes, fOl 
Demand, inspection of books and records, § 509 
Dissolution, 

Actions, § 1746, p. 1520 

Causes and grounds, §§ 1674-1682, pp. 1460- 
1453 

Dividends, preferred stockholders’ right to, § 229, 

p. 661 

Election of directors, right to vote at, § 720, p. 42. 
Extension of charter, § 79 
Foreclosure, right of, § 1201 
Foreign corporations, ante 
Interim certificates, issuance of bonds on, § 1155, 
p. 740 

Irregularities in organization, § 94 
Leases of property, rights under, § 1247 
Lien, attachment, § 1354 
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Waiver—Continued, 

Limitations, statutory liability, directors or of¬ 
ficers, § 915 

Majority bondholders, discharge of mortgage as 
resulting from, § 1195 
Meetings, directors, § 746 
Notice, calls or assessments, § 361 
Penalties, enforcement of regulations by, § 992 
. Plea of privilege, foreign corporations, § 1933 
Pledge of stock, sale without notice, § 431, p. 1032 
Priorities, dissolution proceeding, § 1765 
Process, service of, § 1322 

Foreign coi-porations, § 1947 
Receivers, ante 
Redemption, equity of, § 1213 
Registration requirements, 

Bonds, § 1154 

Stock transfer, § 434, p 1045 
Release or discharge, subscriptions to stock, § 
335 

Reorganization, performance of agreement, § 1582, 
p. 1327 

Repeal of by-laws, contesting validity of, § 188 
Rights of corporation, § 957 
Sale of property, receiver in dissolution proceed¬ 
ing, § 1754 

Secret profits, promoters, § 154 
Service of pi-oc^s, § 1932 

Foreign corporations, actions against, § 1947 
States, forfeiture of charter, § 1678 
Stock and stockholders, ante 
Subscnptions, ante 

Venue, receivership proceeding, § 1476 
Wairanties, 

OiEOcers or agents, Jury question as to authority to 
execute, § 1034, p. 527 

Promotei-s, liability for breach of, § 132, p. 634 
Stock and stockholders, ante 
Warrants, 

Confession of judgment, foreign corporation, $ 
1956 

Criminal prosecutions, S 1368 
Receiver, authority to apply for, § 1507 
Waste, 

Bondholders, protection against, § 1192, p 856 
Burden of proof, stockholders’ action against of¬ 
ficers or directors, § 832, p 244 
Directors, ante 
Dividends, 

Consideration in determining dividends, § 
461, p 1099 

Remainderman as entitled to, § 471, p 1126 
Foreign corporations, receivership to prevent, § 
1888, p. 112, n. 38 

Judicial inteiference to prevent, § 984, n. 80 
Officers and agents, stockholders’ right of action 
for, § 821, p. 225 
Receivership to prevent, § 1357 
Rescission of contract for sale of stock on ground 
of, § 408, p. 962, n 68 

Stockholders as authorized to intervene to pre¬ 
vent, § 564, p. 1285, n. 65 

Watered stock, 

Defined, § 244 

Statutory provisions, prevention of issuance of, § 
245, p. 687 

Stockholdei-s’ liability, actions to enforce, § 679, 
p. 1422 


Waterwoiks, secondary franchise vesting in corpora¬ 
tion right to construct and maintain, § 69 
Wax impression, corporate seal, § 175 
Wealth, exemplary damages as affected by, § 1286, 
p, 960 

Whole, charter construed as, § 948, p. 381 
Widows, stockholder’s liability, § 643 
Willfulness, torts, liability as affected by, § 1263 
Wills, drawing of by corporation as illegal practice 
of law, § 956, p. 407 
Winding up affairs, 

See, also. Dissolution, generally, ante 
Accounting, directors as trustees, § 1766, p. 1550 
Actions by or against corporation after dissolu¬ 
tion for purpose of, statutory provisions, 5 
1774, p. 1563 

Administration after dissolution, § 1743, pp. 1507*- 
1510 

Amicus curiae, motion for appointment of trustee 
by, § 1744, p. 1512, n. 28 
Appeals, trustee’s acts pending, § 1717 
Assignment in trust for purpose of, actions in 
name of coporation, § 1773 
Continuance of corporate existence for purpose 
of, §§ 1663, 1728; § 1743, pp. 1507-1510 
Creditors’ suits, § 1431 
Debts, effect on, § 1734 

Determination of rights and obligations of all 
parties, § 1742 
Directors, ante 
Dissolution, 

Administration of affairs after dissolution 
for purpose of, § 1744, pp. 1510-1513 
Continuance of existence for purpose of, § 
1728 

Failure of purpose as reason for, § 1667 
Foreign corporations, doing business within state 
as shown by, § 1920, p. 156 
Judgments or decrees, liability on, § 1735 
Liquidating trustee, appointment of, § 1744, p. 
1611 

Minority stockholders, maintenance of proceeding 
for, § 1707, n, 12 
Officers or agents. 

Administration of affairs after dissolution 
for purpose of, § 1744, pp. 1510-1613 
Torts committed during, liability for, § 1732 
Priorities, § 1765 
Procedure, § 1683 

Real estate taken on, capacity to take, § 1088, p. 
635 

Receivers, ante 

Sale or transfer of assets, power of trustees, § 
1745, p 1515 
Stockholders, 

Authority of corporation as essential, § 1710 
Suing or defending on behalf of corporation, 
creditors as necessary parties, § 570 
Torts committed during, liability in respect to, § 
1732 
Trustees, 

Administration of affairs on dissolution for 
purpose of, ■§ 1744, pp 1510-1513 
' Torts committed durmg, liability for, § 1732 
Withdrawal, 

Assets, stockholders* liability, §§ 595-597, pp. 
1321-1324 

Pleadmg in action to enforce, § 688, p. 1463 
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INDEX TO CORPORATIONS 


Waiver—Continued, 

Limitations, statutory liability, directors or of¬ 
ficers, § 915 

Majority bondholders, discharge of mortgage as j 
resulting from, § 1196 
Meetings, directors, § 745 
Notice, calls or assessments, § 361 
Penalties, enforcement of regulations by, § 992 
, Plea of privilege, foreign corporations, § 1933 
Pledge of stock, sale without notice, § 431, p. 1032 
Priorities, dissolution proceeding, f 1765 
Process, service of, § 1322 

Foreign coi-porations, § 1947 
Receivers, ante 
Redemption, equity of, § 1213 
Registration requirements. 

Bonds, § 1154 

Stock transfer, § 434, p 1045 
Release or discharge, subscriptions to stock, § 
335 

Reorganization, performance of agreement, § 1582, 
p 1327 

Repeal of by-laws, contesting validity of, § 188 
Rights of corporation, § 957 
Sale of property, receiver in dissolution proceed¬ 
ing, § 1754 

Secret piofits, promoters, § 154 
Service of proems, § 1932 

Foreign corporations, actions against, § 1947 
States, forfeiture of charter, § 1678 
Stock and stockholders, ante 
Subscnptions, ante 

Venue, receivership proceeding, § 1476 
Warranties, 

Officers or agents, jury question as to authority to 
execute, § 1034, p. 527 

Promoters, liability for breach of, § 132, p, 534 
Stock and stockholders, ante 
Warrants, 

Confession of judgment, foreign corporation, $ 
1956 

Criminal prosecutions, § 1368 
Receiver, authority to apply for, § 1507 
Waste, 

Bondholders, protection against, § 1192, p. 856 
Burden of proof, stockholders’ action against of¬ 
ficers or directors, § 832, p. 244 
Directors, ante 
Dividends, 

Consideration in determining dividends, § 
461, p. 1099 

Remainderman as entitled to, § 471, p 1126 
Foreign corporations, receivership to prevent, § 
1888, p. 112, n. 38 

Judicial inteiference to prevent, § 984, n. 80 
Officers and agents, stockholders’ right of action 
for, § 821, p. 225 
Receivership to prevent, § 1357 
Rescission of contract for sale of stock on ground 
of, § 408. p. 962, n. 68 

Stockholders as authorized to mtervene to pre¬ 
vent, § 564, p, 1285, n. 65 

Watered stock. 

Defined, § 244 

Statutory provisions, prevention of Issuance of, § 
245, p. 687 

Stockholders’ hability, actions to enforce, § 679, 
p. 1422 


Waterworks, secondary franchise vesting in corpora¬ 
tion right to construct and maintain, § 69 
Wax impression, corporate seal, § 175 
Wealth, exemplary damages as affected by, § 1286, 
p. 966 

Whole, charter construed as, § 948, p. 381 
Widows, stockholder’s liability, § ^3 
Willfulness, torts, liability as affected by, § 1263 
Wills, drawing of by corporation as illegal practice 
of law, § 956, p. 407 
Winding up affairs, 

See, also, Dissolution, generally, ante 
Accounting, directors as trustees, § 1766, p. 1560 
Actions by or against corporation after dissolu¬ 
tion for purpose of, statutory provisions, § 
1774, p. 1563 

Administration after dissolution, § 1743, pp. 1607- 
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Amicus curiae, motion for appointment of trustee 
by, § 1744, p. 1512, n. 28 
Appeals, trustee’s acts pending, § 1717 
Assignment in trust for purxiose of, actions in 
name of coporation, § 1773 
(Continuance of corporate existence for purpose 
of, §§ 1653, 1728; § 1743, pp. 1507-1510 
Creditors’ suits, § 1431 
Debts, effect on, § 1734 

Determination of rights and obligations of all 
parties, § 1742 
Directors, ante 
Dissolution, 

Administration of affairs after dissolution 
for purpose of, § 1744, pp. 1510-1513 
Continuance of existence for purpose of, § 
1728 

Failure of purpose as reason for, § 1667 
Foreign corporations, doing business within state 
as shown by, § 1920, p. 156 
Judgments or decrees, liability on, § 1735 
Liquidating trustee, appointment of, § 1744, p. 
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Minority stockholders, maintenance of proceeding 
for, § 1707, n. 12 
Officers or agents. 

Administration of affairs after dissolution 
for purpose of, § 1744, pp. 1510-1513 
Torts committed during, liability for, § 1732 

Priorities, § 1766 
Piocedure, § 1683 

Real estate taken on, capacity to take, § 1088, p. 
635 

Receivers, ante 

Sale or transfer of assets, power of trustees, § 
1745, p. 1515 
Stockholders, 

Authority of corporation as essential, § 1710 
Suing or defending on behalf of corporation, 
creditors as necessary parties, § 570 
Torts committed during, liability in respect to, § 
1732 
Trustees, 

Administration of affairs on dissolution for 
puiTpose of, ‘§ 1744, pp. 1510-1613 
Torts committed during, liability for, § 1732 
Withdrawal, 

Assets, stockholders’ liability, §§ 595-697, pp. 
1321-1324 

Pleading in action to enforce, § 688, p. 1463 


1509 



JNDEK TO OOBPOBATIONS 


.Withdrawal—Continued, 

Capital, 

Directors or officers, statutory liability to 
creditors, § 903 

Increase of stock, stockholders* liability on 
theory of, § 590 

Forfeiture of charter, waiver of right to en¬ 
force, § 1682 
Promoter, § 119 
Stockholders, § 480 

Stockholders* meetings, quorum as defeated by, 5 
546 

Subscription, ante 
Witnesses, 

Mortgages, attestation, § 1179 
Transfers of stock, restriction requiring transfer 
to be executed in presence of, § 391, p. 927 
Works, presumption of corporate existence by use 
of word, § 75, p. 461 
Words and phrases. Definitions, ante 
Working capital. 

Defined, § 193, p. 616, n. 11 
Discretion of directors in respect to, j' 466, p. 
1108 


Working capital—Continued, 

Dividends resulting in impairment of, § 461, p, 
1098 

Workmen, stockholders’ liability for debts due, § 626 
Workmen’s compensation, venue of suit for, § 1299, 
p 984, n. 31 
Writing, 

Claims in receivership proceeding, necessity of, § 
1539 

Contracts, necessity, § 1137 
Powers, exercise of as requiring, § 963 
Representations, subscription for or purchase of 
stock induced by, rescission on ground of 
fraud, § 327, p. 852 

Resignation of ofiicers, requirement in, § 736 
Stockholders’ meeting, notice, | 544, p. 1230 
Subscription contract, necessity for, § 294, p. 780 
Transfers of property as requiring, § 1240, p. 934 
Transfers of stock, collateral agreement in respect 
to, § 392, p. 928, m 76 

Wrongs, pleading, actions by or against corporation, 
§ 1333 

X-ray, use of by corporation as practice of medicine, S 
966, p. 411, n. 55 

Yearly output, sale of, validity, § 1096, p. 661, n. 23 


INDEX TO COSTS 


Abandonment, 

Appeal, damages as for frivolous appeal in case 
of. § 373 

Offer of Judgment, § 78 
Abatement, 

Allowance of costs on, § 66 
Dismissal after sustaining of plea in, defendant’s 
right to costs, § 68, p, 322 
Prevailing party involved in matter of, § 9 
Second action as not maintainable until payment 
of costs after, § 419 

Abbreviations, bill of costs, objections because of, § 
280, n. 91 

Absolute motion costs, inclusion of judgment, § 416 
Abstracts, 

See, also. Record, post 

Additional abstracts, allowance of costs for, § 359 
Allowance of costs for, § 250 
Amended abstracts, allowance of costs for, $ 369 
Improper filing, effect of, § 357 
Laches in serving, costs as affected by, § 359 
Printing of, expense of as taxable, § 358 
Abusive matter, briefs on appeal, allowance of costs 
as affected by, § 360, p. 613 
Acceptance, 

Offer of judgment, §§ 79, 80 
Tender, §§ 79, 80 
Accounting, 

Apportionment of costs in suit for, § 13, n. 12: 
§ 14 

Dismissal of suit for, § 68, p 327 
Successful party as entitled to cost in suit for, § 
10, p 275 

Accounts, receivership, expense of as recoverable. § 
216 

Accrual, enforcement of payment as dependent on, § 
• 411 

Accrual of rights, § 7 
Adcnowledgement, 

Offer of judgment, § 78 

Security fof costs, bond or undertaking, § 164 


Acquittal. Criminal prosecutions, post 
Actions, collection of costs by, § 417 
Criminal prosecutions, § 462 
Additional, 

Abstracts, allowance of costs for, S 369 
Allowances. Extra allowances, po^ 

Costs, change of venue, collection of, $ 416 
Security. Security for costs, jjost 
Admeasurement of dower, appeal or error in pro¬ 
ceeding for, aflarmance, § 304 
Admimstration, distinction between cost of admin¬ 
istration and of litigation, § 1 
Administrators. Executors and administrators, post 
Admissions, 

Effect of, § 76 
Judgment on, § 71 

Notice or demand in respect to, S 76 
Security for costs, additional or new security as, 
§ 158 

Witness fees, effect on, § 227 
Advance costs, appeal and error, statutory provisions, 
§294 

Adverse witness, fees, § 222 

Advertisements, sheriff, printing expense, § 250 

Affidavits, § 281 

Amount of costs, § 194, pp. 423-428 
Appeal and error, Joinder m, § 349, p. 507 
Attorney’s fees, recovery of dependent on, § 218, 
p. 459, n 75 

Bill of costs, condusiveness, § 280 
Documents, esqienses of as cost requiring, § 281 
Extra allowances, amount shown by, § 207, p. 445 
Forma pauperis, actions or defenses in, applica¬ 
tion supported by, § 151 

Good cause and poverty, renewal of action with¬ 
out payment of costs on filing, | 419 
Good faith, witnesses attending on subpoena, § 
227 

Offer of judgment, affidavits of authority, § 78 
Reference, fees of referee or master, § 281 
Retaxation of costs, proceedings for, § pw 635 
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Affidavits—Continued, 

Security for costs, 

Application supported by, § 139 
Motion to dismiss for failure to give, § 172 
Witness fees, §§ 246, 281 

Affirmative support by, § 285 
Affirmance, appeal or error, courts of superior or 
general jurisdiction, §§ 301-304, pp 547-550 
Agents, offer of judgment by, § 78 
Agreement, 

Amendment of pleading by, allowance of costs 
on, 8 67, p. 314 

Amount of costs, effect of, § 185 
Attorney’s fees, recovery under, § 218, p. 459 
Award of costs in accordance with, § 2 
Compromise or settlement, allowance of costs 
pursuant to, § 66 

Counsel fees, award as dependent on, § 218, p. 
456, n. 49 

Extinguishment of cause of action by, § 66 
Extra allowances, amount of, § 207, p. 444 
Stenographer’s fees, allowance as costs, § 249, p. 
483 

Alias writs, 

Issuance of to enforce payment of costs, § 422, p. 
664 

Sciro facias, appeal from order refusing to quash, 
determination and payment of costs, § 294, 
n. 54 

Aliens, 

Forma pauperis, actions or defenses in, § 1^ 
Security for costs, 8 127, p 366 
Besident aliens, 8 128, p. 373 
Allowance. Award, post 
Ambiguity, bonds, security for costs, § 163 
Amendment, 

Abstracts, appeal and error, allowance of costs 
for, 8 359 

Improper filing of as affecting allowance, 8 
357 

Bill of costs, § 282 
Bond, security for costs, 8 163 
Memorandum of costs, appeal and error, 8 349, 
p, 597 
Pleadings, 

Allowance of costs in respect to, § 57, pp. 
311-316 

Offer of judgment, effect of amendment aft¬ 
er, 8 85 

Undertaking, security for costs, 8 163 
Amicable actions, division of costs in, 8 36 
Amicable demand necessity for before bringing ac¬ 
tion, S 89 

Amount of costs, §8 184-261, pp. 417-494 
Affidavits, 8 104, pp. 423^t28 
Agreement, effect of, 8 185 
Appeal and error, post 
Argument on appeal, § 362 
Attorney’s fees, 8 218, p. 462 
Appeal and error, 8 361 
Briefs on appeal, printing of, § 360, p. 613 
Calendar fees, 8 127 
Change of venue, 8 187 
Continuance, 8 195 
Copies of pleading, 8 192 
Criminal prosecutions, post 
Deposition, 8 123, pp. 423-428 
Disbursements, § 214, pp. 448-452 
Discretion, change of venue^ § 187 


Amount of costs—Continued, 

Equity, adjudication, § 267, n 86 
Execution as required to show, § 422, p. 663 
Extra allowances, §§ 201-210, pp. 431-446 
Increased costs, recovery of, § 211 
Interest, § 190 

Interrogatory proceedings, § 193 
Judgment, entry of, § 199 
Judicial determmatlon, § 267 
Motion, § 193 

Notice of trial, proceedings before, § 186 
Pleading. § 192 

Premium for appeal or stay bond, § 367 

Printing, record on appeal, § 359 

Proceedings after judgment, § 200 

Proceedings before trial, 8 186 

Reduction, § 213 

References, 8 188 

Service of process, § 215 

Special proceedings, 8 189 

Stenographer’s fees, appeal and error, 8 363 

Stipulation in respect to, 8§ 5, 185 

Summons, issuance of, § 191 

Tender, § 77, p. 333 

Term fees, 8 196 

Trial fees, § 198 

Writ, 8 191 

Amount of recovery or in controversy, §§ 19-32, pp- 
290-299 

Acceptance of less amount in satisfaction as af¬ 
fecting recovery, 8 29 
Apportionment of costs as affecting, 8 30 
Designated sum, amount less than or m excess 
of. § 23 - 

Determination of, 8 30 

Enlargement of jurisdiction of lower court pend¬ 
ing action, 8 22 

Exceeding amount of recovery, 8 32 
Federal court, 8 23 

Interest on recovery, consideration in determin¬ 
ing costs, 8 81 

Jurisdiction, lower court, § 21 

Enlargement pending action, 8 22 
Money judgment, relief other than, 8 24 
Payment, deduction on account of, 8 28 
Reduction of claim, § 25 
Set-off or counterclaim, 8 26 
Statutory provisions, § 20 
Tort action, 8 32 

Usury, deduction on account of, 8 27 
Ancillary order, collection of costs by, § 416 
Annulment, disioaissal of action for, renewal without 
payment of costs, 8 4:19, n 40 
Answer, 

Amendment of, allowance of costs on, 8 57, p. 
313 

Stenographer’s fees, statutory provisions, lim¬ 
iting to cases in which filed, 8 249, p. 484 
Appeal and error. 

Abandonment of appeal, 

Courts of superior or general jurisdiction, § 
314, n 66 

Damages as for frivolous appeal, 8 373 
Abatement of appeal, courts of superior or gen¬ 
eral jurisdiction, § 318 
Abatement pending appeal, 8 65 
Abstracts, ante 

Admeasuiement of dower, affirmance in proceed¬ 
ing for, § 394 
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Appeal and error—Continued, 

Advance costs, statutory provisions, § 294 
Affidavit of costs, joinder in, § 349, p. 597 
Affirmance, 

Courts of superior or general jurisdiction, §§ 
301-304, pp 547-n550 
Amendment curing error, § 303 
Both parties appealing, § 302 
Divided court, § 301 

Grounds not urged in lower court, § 329, 
p. 577 

Special proceeding, | 304 
Damages on, § 371 
Penalty on, § 371 
Set off of costs, § 433 

Affirmance in part and reversal in part, courts 
of superior or general jurisdiction, §§ 319- 
321, pp. 562-566 

Alias wiit of scire facias, determination and pay¬ 
ment of costs, § 294, n. 64 
Amended abstracts, 

Allowance of costs for, § 359 
Improper filing of, § 357 

Amendment after taking appeal, appeal from 
justice court, § 398 

Amendment curing error, affirmance in case of, 
§ 303 

Amount of costs, , 

Briefs, § 360, p. 613 

Courts of supenor or general jurisdiction, 
§§ 351-370, pp 601-623 
Premium for appeal or stay bond, § 367 
Answer, damages for frivolous appeal not al¬ 
lowed in absence of, § 372, p, 626 
Appearance, damages as foi frivolous appeal on 
failure to make, § 373 
Appearance fees, allowance of, § 367 
Apportionment of costs. 

Courts of superior or general jurisdiction, 
§ 295, n. 68; § 338 
Intermediate court, § 298 
Reducing amount of recovery, § 323* p. 570 
Reversal, courts of superior or general juris¬ 
diction, § 308, p. 564 

Reversal in part and affirmance in part, § 
319, n. 87 

Arbitrators, appeal from award of, § 299 
Argument, 

Costs prior to, § 364 

Damages as for frivolous appeal on failure 
to file, § 375 

. Failure to comply with rules in respect to 
as affecting right, § 328 
Fees for, § 362 

Assignment of eriors, damages as for frivolous 
appeal on failure in respect to, § 375 
Attached property, expense of storing, | 367 
Attorney’s fees, 

Courts of superior or general jurisdiction, ff 
294, 361 

Fixing m anticipation of appeal, § 218, p. 463 
Reduction of, § 323, p 670, n. 40 
Award of costs, 

Courts of superior or geneial jurisdiction, §S 
341-348, pp 685-593 
Construction and effect of, § 346 
Reviewing court as requir^ to make, 8 
344 

Time of making, § 345 


Appeal and error—Contintied, 

Award of costs—Continued, 

Courts of superior or general jurisdiction— 
Continued, 

With costs, etc., § 347 
Review of, § 268 

Reviewing court as authorized to make, { 
344 

Bill of exceptions, post 
Bills of costs, number allowable, § 368 
Blue prints of maps attached to copies of tran¬ 
script, expense of as taxable, § 367 
Bond, 

Appeal from taxation of costs, § 88 
Premium on as taxable cost, § 367 
Both parties appealing, affirmance, § 302 
Briefs, post 

Certification of record, failure as affecting al¬ 
lowance of costs, § 357 

Certified copy of opinion, cost of as taxable, § 
367 

Clerk’s fees, allowance as costs, § 367 
Completion of judgment on, § 69 
Compromise or settlement, dismissal in case of, 
courts of superior or general jurisdiction, § 
313 

Conditional affirmance, courts of superior or gen¬ 
eral jurisdiction, § 301 

Consolidated appeals, courts of supenor or gen¬ 
eral jurisdiction, § 301, n. 29 
Constitutional provisions, courts of general or 
superior jurisdiction, § 294 
Courts of infeiior or limited juiisdiction, §§ 386- 
403, pp. 637-648 
Damages awarded, § 403 
Discretion of appellate court, § 389 
Dismissal of appeal, § 309 
Items allowable, § 402 
Objections to taxation, § 402 
Offer of judgment as affecting costs, § 394 
Secunty for costs, § 401 

Courts of superior or general jurisdiction, §§ 292- 
385, pp. 64(MS37 

Abandonment of appeal, § 314, n. 66 
Abatement of appeal, § 318 
Aqts or omissions affecting right, §§ 328-334, 
pp. 57^80 

Affirmance, §§ 301-304, pp. 647--550 
Both parties appealing, § 302 
Doubtful cases, § 301 
Grounds not urged in trial court, § 329, 
p. 577 

Partial, affirmance in part and reversal 
in part, §§ 319-321, pp 562-566 
Special proceeding, § 304 
Apportionment of costs, § 295, n. 68 
Conditional affirmance, § 301 
Consohdated appeals, § 301, n. 29 
Constitutional provisions, § 294 
Costs of appeal, § 308, pp. 551-555 
Cross-actions; § 292 

Damages or penalties, §8 371-885, pp. 623^ 
637 

Discretion of court, 85 205, 343 
Dismissal, 85 313-818, pp 558-562 
Abatement of appeal, 8 318 
Death of appellant requiring, § 313, n. 
54 

Division of costs, § 313 
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Appeal and eiror—Continued, 

Courts of superior or general jurisdiction—Con¬ 
tinued, 

Dismissal—Continued, 

Failure to prosecute, § 314 

Moot questions requiring, § 313 

Motion of appellant or plaintiff in error, 

§ 317 

Motion of respondent, § 316 
Settlement of controversy requiiing, § 
313 

Want of jurisdiction, § 315 
Event, costs to abide, § 348 
Fault of parties causing error, § 334 
Increase of judgment, § 322, p 567, n 15 
Interlocutory judgment or order, § 297 
Modification, §§ 322-327, pp. 566-574 
Apportionment of costs, § 322, p 568 
Both parties appealing, § 324 
Contention in i*espect to, § 326 
Coriection of eirois not brought to atten¬ 
tion of lower court, § 329 
Disci otion, § 322 
Ex gratia, § 327 

Increase of judgment, § 322, p 567, n. 15 
Proviuling paity as entitled to costs, § 
323, p. 569 

Boduciiig amount of recovery, § 323, pp 
560—o72 

Soveial appellants, § 325 
New trial, failure to move for as affecting 
rights, § 330 

Paitial costs on affirmance, § 301, n, 29 
Persons entitled to costs, § 336 
Persons liable, § 337 
Power of court, § 295 
Prevailing or successful party, § 296 
Questions of public interest, § 292 
Recovery of more favorable j'udgment, § 209 
Release of errors, refusal to accept, § 332 
Remand with leave to move for judgment, 5 
300 

Remission of part of judgment, § 323, p. 571 
Revc'rsal, U 305-312, pp 550-558 

Apijortionmoiit of costs, § 308, p. 654 
Both riartios appealing, § 311 
Costs made below, § 310 
Costs of appeal, § 308, pp. 651-655 
C^osts to abide event, S 309 
Errors not brought to attention of lower 
court, S 329, p. 576 

Grounds other than want of jurisdiction, 
ii 307 

Invited error, § 306 
Oiler of judgment, f 310 
Rebeaung resulting in, § 308, p. 652 
Remand foi new tiial, S 310 
«p(‘cial proceedings, § 312 
Stipulation for, § 308, p 554 
Want ol jurisdiction, § 306 
Reversal in part and affirmance in part, §§ 
319*321, 562-506 
Apportionment, § 319, n. 87 
DiviwSion of costs, § 319 
Seimrate appellants, § 320 
Separate appellees, § 321 
Reciirity for costs, failuie to furnish, § 335 
Slight increase of award, § 322, p 567, n, 18 
Source of right to costs, §§ 292, 293 


Appeal and error—Continued, 

Courts of superior or general jurisdiction—Con¬ 
tinued, 

Statutory provisions, § 294 

Prevailing or successful party, § 296 
Transcript, delay in filing, § 331 
Unfounded claim of error, § 333 
Unsubstantial reduction, § 323, p. 670, n. 38 
Criminal piosecutions, post 

Cross-actions, courts of superior or general ju¬ 
risdiction, § 292 
Cioss-appeal, 

Attorney’s fees, allowance of, § 361 
Reversal on, courts of superior or general 
jurisdiction, § 311 

Cross-decree, reduction of, § 323, p 570, n. 35 
Damages, post 

Debatable questions involved, damages not award¬ 
ed as for frivolous appeal, § 372, p. 629 
Delay, damages or penalty for appeal or writ of 
eiror taken foi purpose of, § 372, p 624 
Disbursements, taxation of costs, § 352 
Disclaimer on appeal, § 67 
Discretion, 

Affirmance on appeal in special proceedings, § 
304 

Courts of superior or general jurisdiction, §§ 
295, 343 
Modification, 

Couits of superior or general jurisdic¬ 
tion, § 322, p 566 
Ex giatia, § 327 
Dismissal, 

Appeal, dismissal of, allowance of costs in 
motion for, § 56 
Costs before argument, § 364 
Courts of superior or general jurisdiction, 
313-318, pp. 568-562 
Abatement of appeal, § 318 
Death of appellant requiring, § 313, n, 
.54 

Division of costs, § 313 
Failuie to prosecute, § 314 
Moot questions, § 313 ' 

Motion of appellant or plaintiff in error, 

§ 317 

Motion of respondent, § 316 
Settlement of controversy requiring, § 
313 

Want of jurisdiction, § 315 
Damages as for frivolous appeal iu case of, § 
374 

Motion for, § 365 

Reversal on appeal, dismissal thereafter, de¬ 
fendant’s light to costs, § 68, p 322 
Superseded judgment, damages, § 376 
Divided court, affirmance on, couits of superior 
or general juiisdiction, § 301 
Division of costs, use of papers by both parties, § 
366 

Docket fees, allowance as costs, § 367 
Double costs, § 370 

Doubtful cases, affiimance in, courts of superior 
or general jurisdiction, § 301 
Elementary questions involved, damages awarded 
as for frivolous appeal, § 372, p. 628 
Enforcement of costs, modification, courts of su¬ 
perior or general jurisdiction S 322. p. 568 
Essential papers, allowance of costs of, § 353 
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Appeal and error—Continued, 

Event, costs to abide, § 348 
Exceptions, double cost for frivolous exceptions, 8 
370 

Execution, Judgment for costs enforceable by, 8 
422, p. 660, n 77 

Execution for costs, stay of, § 422, p. 664 
Executors and administrators, liability for costs, 
§ 337 

Ex parte proceedings, affirmance, § 304 
Expert witnesses, fees of as recoverable, § 367 
Express charges, transmitting record on appeal, 
§ 367 

Extra allowances, § 360 
Review of order, § 200 

Failure to prosecute, dismissal because of, courts 
of superior or general jurisdiction, § 314 
Fault of parties eausmg error, courts of superl*' 
or or general jurisdiction, § 334 
Federal courts. 

Partial reversal, § 319, n. 86 
, Reversal for want of jurisdiction, § 306 
Filing of papers on appeal, failure as affecting al¬ 
lowance, § 357 

Forma jmuperis, proceedmgs in, § 340 
Frivolous apiieal. 

Costs not allowed on, § 351, n 66 
Damages, post 
Double costs on, § 370 

Garnishment, collection of costs incurred on ap¬ 
peal, 8 416 

Guardian ad litem, fee for service of as taxable, 
8 367 

Half costs, allowance of, § 368 
Harmless error, damages allowed as for frivolous 
appeal, 8 872, p 627 

Imperfect preparation of papers, allowance as af¬ 
fected by, 8 357 

Increase of judgment, courts of sujierior or gen¬ 
eral jurisdiction, 8 822, p, 567, n, 15 
Increased costs, 8 370 

Indexing transcript, failure in respect to as af¬ 
fecting allowance of costs, 8 857 
Interlocutory judgment or order, courts of su¬ 
perior or general jurisdiction,^ 8 297 
Intermediate appeal, costs of as t^able, 8 367 
Intermediate courts. 

Costs on appeal from, § 298 
Review of decision of, § 298 
Intervention, 

Costs as taxable against interveners, § 322, p. 
567, n. 15 

Liability of Intervener for costs, 8 387 
Right of Intervener to costs, courts of su¬ 
perior or general Jurisdiction, 8 336 
Items of costs, courts of superior or general ju¬ 
risdiction, 88 351-370, pp 601-623 
Joint bill of exceptions, division of costs of print¬ 
ing, 8 358 

Judgment, costs following, § 342 
Judgment or order imposing costs in criminal 
case, right of appeal, 8 452 
Justices of the peace, post 
LiabUity for costs, nominal parties, 8 337 
Mandamus, affirmance on application for per¬ 
emptory writ, § 304 

Maps attached to copy of transcript, expense of 
. as taxable, 8 367 


Appeal and error—Continued, 

Merit, appeal considered frivolous when without, 
8 372, p. 626 
Modification, 

Courts of superior or general jurisdiction, 88 
322-n327, pp. 566-574 
Apportionment of costs, 8 322, p. 568 
Both parties appealing, 8 324 
Contention in respect to, 8 326 
Correction of errors not brought to trial 
court’s attention, 8 329, p. 577 
Discretion, 8 322, p. 566 
Ex gratia, 8 327 

Increase of judgment, 8 322, p. 567, n. 
15 

Prevailing party as entitled to costs, 8 
323, p. 569 

Reducing amount of recovery, 8 323, pp. 
669-572 

Several appellants, 8 325 
Judgment, modification of, damages not al¬ 
lowed as for frivolous appeal, 8 372, p. 
628 

Set off of costs, 8 433 

Moot questions, dismissal because of, courts of 
superior or general jurisdiction, § 313 
Motions, costs on, § 365 

New trial, failure to move for as affecting right, 
courts of superior or general jurisdiction, 8 
330 

Nonresidents, security for costs, § 339 
Notice, 

Expenses for serving as taxable, § 307 
Specification of errors, appeal from justice 
court, 8 397 

Taxation of costs, 8 349, p 597 
Number of bills of costs allowable, 8 368 
Offer of judgment, repeating in, 8 86 
Official capacity, liability of party acting in, 8 
337 

Paper book, damages as for frivolous appeal on 
failure to prepare or file, 8 375 
Papers, 

Not used, allowance for, 8 355 
Used twice, expense of procuring as taxable, 
8 356 

Partial costs on affirmance, courts of superior 
or general Jurisdiction, 8 301, n. 29 
Penalties, courts of superior or general Jurisdic¬ 
tion, 88 371-385, pp. 623-637 
Persons entitled to costs, courts of superior or 
general Jurisdiction, 8 336 
Persons liable, courts of superior or general Ju¬ 
risdiction, § 337 

Presumptions, witness fees, 8 227, n. 44 
Prevailing or successful party, courts of superior 
or general jurisdiction, § 296 
Modification of judgment, 8 323, p. 569 
Premium on bond, allowance as cost, 8 367 
Primary liability, courts of superior or generaJ 
jurisdiction, 8 337 
Printing, 

Additional abstracts, allowance of costs for, 8 
359 

Allowance of costs for, 88 358-360, pp. 609- 
614 

Bnefs, 8 360, pp. 611-614 
Sxpeqse of as taxable, 8 356 


1514 



mOEX TO COSTS 


Appeal and error—CJontinued, 

Prolixity in record as affecting light, courts of 
superior or general junsdiction, § 328, n. 89 
Public interest, questions of, § 202 
Raising question below, failure as affecting right 
to costs, courts of superior oi geneial juris¬ 
diction, § 329, pp 576-6T9 
Reaigument, 

Pees for, § 362 

Pendency of motion as preventing execution 
for costs, § 422, p 060 
Record, post 

Recovery of more favorable judgment, courts of 
superior or general jurisdiction, § 299 
Reduced costs, § 370 

Reduction in amount of recovery, courts of superi¬ 
or or general jurisdiction, § 323, pp. 569-572 
Register’s fee for returning original papers, stat¬ 
utory provisions relating to, | 294 
Rehearing, post 

Release of errors, refusal to accept, courts of su¬ 
perior or general junsdiction, § 332 
Remand by appellate court, 

Judgment on, $ 74 

Leave to move for judgment, courts of su¬ 
perior or general jurisdiction, S 
New trial, courts of superior or general Ju¬ 
risdiction, § 310 

Remission of part of judgment, courts of su¬ 
perior or general jurisdiction, § 323, p. 671 
Remittance of record, fee for as taxable, § 367 
Reply brief, allowance of costs, § 360, p. 612 
Representative capacity, liability of party acting 
in, § 337 
Retaxation, 

After taking appeal, § 288, p 533 
Costs accrued in lower court, § 295 
Courts of superior or general jurisdiction, § 
350, p. 600 
Reversal, 

Courts of superior or general jurisdiction, §§ 
305-312, pp, 550-658 
Apportionment of costs, $ 308, p. 554 
Both parties appealing, § 311 
Costs made below, § 310 
Costs of appeal, § 308, pp. 551-555 
Costs to abide event, § 309 
Errors not brought to attention of low¬ 
er court, § 329, p. 576 
Invited error, § 306 
Offer of judgment, $ 310 
Rehearing resulting in, § 308, p. 552 
Remand for new trial, i 310 
Reversal in part and aflGirmance in part, 
II 319-321, pp. 662-666 
Apportionment, I 319, n 87 
Division of costs, | 319 
Separate appellants, | 320 
Separate appellees, § 321 
Special proceedings, | 312 
Stipulation for, § 308, p. 554 
Want of jurisdiction. | 306 
Rules of court, 

Attorney’s fees, | 361 

Cost of procuring bond, § 294, n. 50 

Frivolous appeal, damages for, | 372, p. 624 

Items of costs, I 351 

Printing expense, § 3^ 

Briefs, allowance for, § 360, p. 611 


Appeal and error—Continued, 

Rules of court—Continued, 

Stenographer’s fees, § 363 
Taxation m accordance with, § 349 
Violation of as affecting right, | 328 
Saving clause, statutory provisions i elating to 
costs, § 295 
Security for costs, 

Courts of superior or general jurisdiction, I 
330 

Failure to furnish, | 335 
Criminal prosecutions, § 479 
Removal pending appeal, § 128, p, 371 
Service of bill or memorandum of costs, courts of 
superior or general jurisdiction, § 349, p. 595 
Set off of costs, § 433 

Slight increase of award, courts of superior or 
general jurisdiction, § 322, p. 667, n. 19 
Source of right to costs, courts of superior or 
general jurisdiction, §§ 292, 293 
Damages on, § 371 

Enforcement of payment pending final deter¬ 
mination, § 411 
Set off of costs, § 433 
Special proceedings, afllrmance in, { 304 
Stakeholder, 

Frivolous appeal by, | 372, p. 627 
Liability for costs, § 337 
Statutory provisions, courts of superior or gen¬ 
eral jurisdiction, |§ 293, 294 
Stay bond, premium on as taxable cost, § 367 
Stay of proceedings, enforcement of costs of prior 
appeal, $ 427 
Stenographer’s fees, post 

Stipulation, reversal on, courts of superior or gen¬ 
eral jurisdiction, | 308, p. 554 
Summary proceeding to compel support of rela¬ 
tive, afllrmance in, | 304 

Superfluous matter in record as affecting right, 
courts of superior or general jurisdiction, ^ 
328, n. 89 
Supersedeas, post 

Superseding collection of money judgment, dam¬ 
ages, § 376 

Supplemental abstracts, allowance of costa for, I 
359 

Taxation of costs, | 289 

C!ourts of superior or general Jurisdiction, § 
849, pp. 593-698 

Amendment of memorandum, { 349,^ p. 
697 

Application, § 349, p. 595 
Collateral attack, § 850, p. 599 
Correction, § 360, pp. 598-601 
Notice, I 349, p. 597 
Objections, | 349, p. 598 
Service of bill or memorandum, § 849 
Time for, § 349, p. 594 
Verification of application, | 349, p. 597 
Right of appeal, | 289 
Waiver of objections by taking, | 291 
Tender, effect of, § 296, n. 81 
Term fees, allowance of, S 366 
Transcript, 

Damages as for frivolous appeal on failure to 
lake steps to prepare or file, § 375 
Defects or omissions in connection with 
preparation as affecting right, § 328 
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Appeal and error—Continued, 

Transcript—Continued, 

Delay in filing, courts of superior or general 
Jurisdiction, § 331 

Traveling expenses, allowance as costs, § 337 
Trial fees, allowance of, § 366 
Trivial error, damages allowed as for frivolous 
appeal, § 372, p, 627 

Typewritten papers, allowance of costs for, § 357 
Typewritten record, cost of as not recoverable, § 
358 

Unfounded claim of error, courts of superior or 
general jurisdiction, $ 333 
United States, set off of costs, § 433 
Unnecessaiy matters and papers, allowance for, 
§ 354, pp 604-607 

Unsubstantial reduction, courts of superior or 
general jurisdiction, § 323, p 570 
Use of papers, allowance of costs as dependent on, 

§ 355 

Use plaintiff, security for costs, § 339 
Vexatious appeal, couits of superior or general 
jurisdiction, § 328, n 88 

Want of prosecution, damages as for frivolous ap¬ 
peal, § 373 
Witness fees, 

Appeal from justice court, § 228, n. 62 
Presumptions in respect to, § 227, n. 44 
Ruling on competency as conclusive in ab¬ 
sence of appeal, § 234 

Wrong court, appeal to as affecting right to costs, 

§ 328 

Appearance, 

Appeal and error, 

Allowance of fees, § 367 

' Damages as for frivolous appeal on failure to 
make, § 373 ' 

Attorney, recovery of fee as dependent on, § 218, 
p, 460 

Defendant not entering, right to costs, § 98 
Dismissal after, defendant’s right to costs, § 68, 

p 322 

Quashmg of writ prior to, § 68, p. 326 
Apportionment, §§ 13-18, pp 283-290 
Amicable action, § 36 

Amount in controversy as affected by, $ 30 
Appeal and eiror, ante 
Attorney’s fees, § 218, p 460 
Both parties at fault, § 15 
Consolidated action, § 108 
.Equitable suits, §§ 13, 256 

Joint wrongdoers, separate actions against, § 18 
Justice of the peace, appeal from, § 393 i 

Laches as requiring, § 15 

Law action, § 13 1 

Mistrial, § 15 

Partial success, § 11, p 278; § 14 

Separate counts or causes of action, § 17 ] 
Separate, 

Actions against joint wrongdoers, § 18 
Counts or causes of action, § 17 • 

Issues, § 16 

Set-off and counterclaim, § 12 ' 

Arbitration and award. 

Appeal from award of arbitrators, allowance of 
costs, § 299 , 

Witness fees, attendance on separate causes, I 
232, n 78 

Argument Appeal and error, ante 


Arrest of judgment, motion for, allowance of costs 
on, § 52 

Arresting fee, criminal prosecutions, defendant as lia¬ 
ble for, § 464, p. 695 
Assignees, 

Liability for costs, § 117 
Recovery of costs by, § 104 
Assignment, verdict costs as included in, § 270 
Assignment of errors, damages as for frivolous ap¬ 
peal on failuie in respect to, § 375 
Assignors, 

Liability for costs, § 117 
Recovery of costs by, § 104 
Assumpsit, 

Counsel fees in action of, § 218, p 467, n 57 
Liability on express promise to pay costs, § 417 
Recovery of costs in action of, § 417 
Security for costs, enforcement by, § 182, p. 417 
Attachment, 

Expenses of, 

Caring for property taken in, § 214, p. 451 
Storing attached property, allowance on ap¬ 
peal or error, § 367 

Joint defendant moving to quash, recovery of 
costs, § 99 

Person, enforcement of costs by attachment of, 
§ 420 

Recovery of costs arising out of, § 8, n 32 
Wrongful dissolution, allowance of costs on, § 
46, n. 53 
Attendance, 

Expense of as necessary disbursement, § 214, p. 
450 

Witness fees, post 

Attestation, security for costs, bond or undertaking, § 
164 

Attorneys, 

Award or allowance in favor of, § 270 
Charging costs to, § 412 

Dismissal after retaining of, defendant’s right to 
costs, § 68, p. 322 

/ Forma pauperis, actions or defenses in. 

Affidavits by, § 151 
Assignment to represent, § 155 
Intel est in suit, actions for defenses in forma 
pauperis as affected by, § 148 
Liability for costs, § 106 
Offer of judgment by, § 78 

Reference, agreement m respect to fees, § 263 
Security for costs, notice to as sufficient, § 138 
Traveling expenses, allowance as disbursement, § 
252 

Verification of bill of costs by, § 281 
Witness fees, § 224 
Attorneys’ fees, 

Adjourned session, award at, § 265 
Allowances for, § 218, pp. 455-463 
Amount taxable, § 218, p. 462 
Appeal and error, ante 

Appearance by attorney as essential to recovery 
of, § 218, p. 460 

Application for in respect to witnesses to prove 
claimed facts, § 76 

Apportionment, § 218, p 460 ' * ^ 

Consolidated actions, § 218, p. 461 
Criminal prosecutions, * 

County’s liability, f 456 
Defendant as liable for, § 454, p. ‘697 
Cross appeal, allowance of, $ 361 
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Attorneys’ fees—Continued, 

Depositions, allowance for, § 194, p. 426 
Discretion, 

Allowance for, § 218, p. 459 
Amount, § 218, p 462 

Escrow holder, payment from fund involved, §* 
123 

Fund involved in controversy, allowance against, 

§ 123 

Healing as essential to recovery of, § 218, p 460 
Interest on, § 218, p 463 
Intel locutoiy decree, findings in, § 44 
Interveners, recovery of, § 106 
Items recoverable, § 218, p. 462 
Jury, submission of question to, § 264, p. 496, 
n 41 

Lien, set off of costs interfering with, § 434 
Motion for allowance of, § 266 
Number taxable, § 218, p 461 
Opinions, award as conti oiled by, § 218, p 463 
Persons entitled to allowance for, § 218, p. 460 
Process to enfoice award of, § 416 
Retaxation of costs, evidence as to, § 288, p. 536 
Set off of costs, hen interfered with, § 434 
Stakeholders, right to, § 77, p. 334, n 88 
Stipulation as authorizing allowance for, § 5 
Sum chargeable with payment of, § 122 
Supreme court, authority to grant for services 
rendered in lower court, § 295 
Tender, refusal of, § 82 
Trial as essential to recovery of, § 218, p 460 
Audit, costs of on distribution of funds, payment 
fiom, § 123 

Authority, dismissal of action prosecuted without, § 
68, p 327 

Automatic stay, motion costs, enforcing payment of, 
§ 428, p 672 

Awards, §§ 262-270, pp. 495-504 

Amendment of decree in respect to, § 268 
Appeal and error, ante 
Application for, § 266 
Clerk of court, 

Authority to make, § 264, p 496 
Insertion in judgment or final order, § 267, 
n. 93 

Correction, § 268 

Criminal prosecutions, post 

Execution for costs as dependent on, § 422, p 662 

Hearing, necessity of, § 262 

Interlocutory costs, requisites, § 267, n. 77 

Judicial act, 8 264, p. 496 

Jury, power to make, § 264, p. 496 ^ 

Making of, § 264, p. 496 

Modification of order or judgment, § 268 

Necessity of, § 263 

New trial, necessity of, § 407 

Notice as essential, § 262 

Operation and effect, § 269 

Order, § 267 

Ownership of costs awarded, § 270 
Probate courts, power to make, § 264, p, 497, n 47 
Referee, authority to make, § 264, p 497 
Requisites and sufficiency of, 8 267 
Review, 8 268 

Setting aside of judgment for, 8 268 
Supplemental order, 8 267, n. 94 
Surrogate’s court, power to make, 8 264, p. 497, 
m 46 

Time of making, 8 265 


Awards—Continued, 

United States Supreme Court, construction of, 8 
346 

Waiver of objections to, 8 268 
Bail, cash deposited in lieu of, costs deducted from in 
criminal prosecution, 8 445 
Banishment, time for award of costs, § 265, n. 66 
Bankruptcy, 

Judgment of same under defense of, 8 ^ 

Security for costs, assignee or trustee in, § 127, 
p 366 

Suits by trustees in,' allowances of, § 33 
Bill of costs, 

Abbreviations in, objection because of, 8 280, n. 
91 

Affidavits, 

Conclusiveness, 8 289 
Support by, 8 281 
Amendment, 8 282 

Appeal and error, number allowable, 8 368 

Attorneys, verification by, 8 281 

Burden of proof, 8 285 

Certification, 8 281 

Evidence as to, 8 285 

Extension of time for filing, 8 279, p 515 
Extra allowances, reseivation of right to in- 
seit, § 280 
Filing of. 

Necessity, 8 279, p. 512 

Waiver of objections based on failure, 8 291 
Form and requisites, 8 280 
Items set forth in, § 280 
Pleading, status as, 8 279, p. 512 
Premature, 

Filing or delivery, 8 279, p 516 
Service of, § 279, p. 518 
Presumptions, 8 285 

Prima facie evidence, correctness of, 8 285 
Retaxation, 8 288, p 527 
Service of, 8 279, p. 516 

Statutory provisions, taxation without notice, § 
278 

Time, filing of, 8 279, p 512 
Verification, 8 281 

Waiver, objections based on failure to file, 8 291 
Witness fees, specific statements in respect to, 8 
280 

Bill of exceptions, 

Allowance of costs for, 8 353 
Damages as for frivolous appeal on failuie to 
file, 8 375 

Unnecessary bill, costs as not allowed for, § 364, 
p. 604 

Use on former appeal, costs as affected by, 8 356 
Bills and notes. 

Payment of costs by, 8 412 

Separate actions against maker and grantor, 
costs recoverable, 8 258 

Blue prints, maps attached to copies of transcript, 
expense of as taxable, 8 367 
Board of juiy, expenses for as taxable costs, 8 217 
Body execution, collection of costs by, 8 422, p. 662 
Bonds, 

Apiieal and error, premium on as taxable cost, § 
367 

Retaxation of costs, motion for, 8 350, p. 601 
Security for costs, post 

Stay of execution, expense of depositing, 8 255 
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Briefs, 

Abusive matter, allowance of costs as affected 
by, § 860, p. 613 
Failure to file. 

Damages as for frivolous appeal, § 376 
Effect on right to costs on appeal, courts 
of superior or general jurisdiction, § 328 
Irrelevant matter, allowance of costs as affected 
by, § 360, p. 612 

Offensive matter in, allowance of costs as af¬ 
fected by, § 360, p. 613 
Printing expense of, § 250 

Allowance for, § 360, pp, 611-614 
Statutory provisions, § 294, n. 58 
Scuriilous matter, allowance of costs as affected 
by, § 360, p 613 
Burden of proof. 

Bill of costs, § 285 
Extra allowances, § 209 
Items of costs, § 285 
Hetaxation of costs, § 2SS, p 535 
Security for costs, post 

Vexatious proceedings, second action without 
payment of costs of former suit, f 426, p. 
668 

Witness fees, number of witnesses taxable, § 242 
Burning of papers, expense of as taxable, § 250 
Calendar fees, taxation as item of cost, § 197 
Caption, 

Bond, security for costs, § 163 
Eecognlzance, security for costs, § 163 
Carbon copies, transcript, costs as not recoverable 
for, § 357 

Care of property, expenses of as recoverable, § 214, p. 
450 

Case on appeal, 

Making and serving, costs as taxable, § 353 
Printing, expense of as taxable, § 368 
Certainty, tender, { 77, p. 333 
Certificate, 

Award for costs, time for making, § 265 
Conditions precedent to recovery of costs, S 269 
Criminal prosecutions, liability as dependent on, 
§ 449 

Increased costs, allowance of, § 211 
Betaxation of costs, § 288, p. 534 
Certification, 

Bill of costs, § 281 

Record on appeal, failure as affecting allowance 
of costs, § 357 

Transcript, costs of procuring, § 353 
lertified public accountant, witness fees, taxation as 
expeit witness, § 244, n. 38 
lertiorari. 

Courts of inferior or limited jurisdiction, { 386 
Justice court, § 388 

Successful or prevailing party as entitled to 
costs, § 390 

Review of actions on, § 11, p. 279 
Chambers, security for coi^ts, application made in, § 
134 

)hange of residence, security for costs in case of, } 
128, p. 371 
ihange of venue. 

Additional costs, collection of, § 416 
Amount of costs on, § 187 

Criminal prosecutions, county’s liability, § 441, 
‘ pi 687; §456 

Motion for, allowance of costs, § 48 
‘ Notice, criminal prosecutions, f 441, p. 688 


Change of venue—Continued, 

Retaxation of costs, application for, § 288, p. 629 
Character of action, costs as affected 1^, §§ 33-62, 
pp. 299-n318 

Charts, expense of as taxable, § 219 
* Chattel mortgages, payment of pending action against 
trespasser for conversion, § 66 
Cheek, payment of costs by, § 412 
Citizenship, nonresidence as respects security for 
costs as affected by, § 128, p. 370 
Claim, failure to make as affecting right to costs, § 
90 

Clerks of court, 

Appeal and error, allowance of fees as costs, § 
367 

Award, authority to make, § 264, p. 496 
Pees, § 216 

Insertion In judgment or final order, amount of 
costs, § 267, n. 93 
Retaxation of costs, § 288, p. 529 
Security for costs, deposits with, § 167 
Taxation of costs, | 274 

Correction of erroneous taxation, § 287 
Criminal prosecutions, § 461 
Notice by, § 278 

Transcript, costs of improper matter included by, ' 
§ 354, p. 605 
Collateral, 

Assignment as, liability of assignee for costs, § 
117 

Attack, taxation of costs, appeal and error, § 350. • 
p. 599 

Impeachment, judgment for costs, § 417, n. 12 
Collection of costs, §§ 416-430, pp. 654-675 
See, also. Payment of costs, post 
Actions, § 417 

Alias writ of execution, § 422, p. 664 

Ancillary order, § 416 

Attachment of person, § 420 

Automatic stay, motion costs, § 428, p. 672 

Body execution, § 422, p. 662 

Contempt, attachment for, § 420 

Criminal prosecutions, post 

Execution, post 

Fee hill, § 423 

Fieri facias, injunction against writ of, § 422, p. 
664 

Imprisonment, criminal prosecutions, § 464 

Incidental to progress of case, § 416 

Independent actions, § 417 

Injunction, § 422, p. 663 

Motion. § 424 

Statutory provisions, § 416 

Contempt proceedmgs, § 420 
Stay of. 

Execution, § 422, p. 663 
Proceedings, §§ 425-428, pp. 666-674 
Summary proceedings, § 418 
Time for, | 411 

Commissioners, exceptions to report, allowances of 
costs on, § 62 

Committing magistrate, discharge of defendant in 
crimifial prosecution on hearing before^ county’s 
liability for costs, § 441, p. 685 
Common law, 

Crimmal prosecution^, costs in, § 435 
Recovery of allowed' at, § 2 
Security foz^ costs, existence of right, § 125 
Taxation of costs, taxing master, § 274, m 91 
I' Witness fees, payment of, § 221 
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Compensation insurance carrier, liabUlty (or costs as 
use plaintiff, § 114 

Oompensatory costs, allowance of, § 183, n. 69 
Compromise and settlement, 

Agreement as to costs on, § 66 
Allowance of costs on, § 66 
Appeal or error, dismissal in case of, § 313 
Computation, 

Double costs, § 212 

Extra allowances, § 207, pp. 441-445 

Increased costs, § 212 

Mileage fees, distance traveled, § 245, p. 481 
Security for costs, time for giving, § 145 
Tender made certain by, § 77, p. 333 
Triple costs, § 212 

Concursus proceeding, appeal from judgment for ma¬ 
terialmen in, damages as recoverable, § 378, n. 29 
Condemnation proceedings, security for costs, § 127, 
p. 368, n. 71 

Conditional relief, equity suit, § 10, p. 277 
Conditions precedent. 

Amendment of pleadings* payment of costs of, § 
57. p. 315 
Oertiflc^Lte, § 269 * 

Extra allowances, § 204 
Taxation, § 273 

Review of, § 289 
Confession of judgment, 

Allowance of costs on, J 69 
Authorized by one of several defendants, 5 78 
Security for costs, application of rule to, § 128, 
p. 370, n. 90 
Conflict of laws, § 4 
Consent judgment, 

Allowance of costs on, § 71 
Amount of as reflects recovery of costs, 8 30 
JB^ivoIous appeal from, § 372, p. 627 
Consolidation, 

Apportionment of liability for costs in consoli¬ 
dated action, § 108 

Attorney’s fees, recovery in case of, § 218, p. 461 
Motions for, allowance of costs, 8 49 
PlalntifTs right to costs as affected by, 8 95 
Separate actions, costs recoverable, 8 260 
Time for judgment of costs, 8 265 
Trial of separate actions, costs recoverable, 8 
260 

Witness fees, effect on, 8 233 
Constables. Sheriffs and constables, post 
Constitutional provisions, § ^ 

Appeal and error, courts of superior or general 
jurisdiction, § 294 

Criminal prosecutions, costs in, 8 436 
Construction, 

Award, appeal and error, 8 346 
Statutory provisions, 8 3 
Security for costs, 8 125 
Stipulation in respect to cost, 8 5 
Contempt, 

Attachment for nonpayment of costs, 8 420 
Forma pauperis, actions or defenses in, liability 
for costs of, 8 156 
Continuance, 

Criminal prosecutions, defendant’s liability^ for 
costs of, 8 454, p. 695 
Fees of as recoverable, 8 1^ 

Mileage fees, witnesses, 8 245, p. 481 
Witness fees, effect on, 8 239 
Contracts, money demands on, amount in controversy 
as affecting recovery, 8 23 


Controven^, existence of as essential to award of 
- costs, § 94 

Conviction, Criminal prosecutions, post 
Convicts, boarding expense, defendant as liable for, § 
454, p. 695 

Ooparties, witness fees, § 222 
Cori)orations, 

Criminal prosecutions by foreign corporations, 
liability for costs, 8 439, p. 682 
Forma pauperis, actions or defenses in, §, 148 
Property of funds liable for tax, actions to pre¬ 
vent removal of property, § 122 
Security for costs by, § 127, p 367 
Witness fees, officers or stockholders, § 223, n. 20 
Correction, 

Award of costs, § 268 

Taxation of costs, appeal and error, § 350, pp. 
698-601 

Counsel, agreement in reggpect to cost, 8 5 
Counsel fees. Attorneys* fees, ante 
Counter affidavits. 

Forma paupens, actions or defenses in, § 163 
Security for costs, consideration and application 
for, § 141 

Counterclaim Set-off and counterclaim, ijost 
Countermand, notice of trial, allowance of costs, § 
255 

Oountersecnrity, security for costs, effect of, § 183 
Counties. Criminal prosecutions, post 
County courts, award, power to make, § 264, p. 497, n. 
47 

Court officers, 

Fees of, 1216 

Execution for, § 422, p 661 
Judgment for costs In favor of, 8 270 
Courts. See Appeal and error; Federal courts; Pro¬ 
bate courts, and other sgieaflc beads 
Covenant, counsel fees in action on, § 218, p. 467, n. 
67 

Creditors, actions to set aside assignment by debtors, 
liability for costs, 8 HO 

Criminal prosecutions, §§ 435-480, pp. 677-711 
Acquittal, 

County’s liability for costs, 8 441, p. 685 
Defendant’s babillty, § 487 
Joint defendants, 8 438 

Prosecutor’s llabUity as dependent on, 8 439, 
p. 682 

State’s liability, 8 442 
Actions, enforcement of costs by, 8 462 
Amendment, judgment failing to provide' for 
costs, 8 447 

Amount of costs, 8§ 453-468, pp. 693-702 
Appeal and error, §8 473-478 
County, 8 456 

Defendant, 8 464, pp. 694-698 
Prosecutor, costs against, § 455 
State, 8 457 

Statutory provisions governing, 8 453 
Appeal and error, §8 468-480, pp. 707-711 

Affirmance or dismissal, items taxable 
against defendant, § 474 
Amount of costs, S§ 473-478 
County’s liability for costs, § 471 
Defendant, 

Items t€Lxable against, 8 474 
Liability for costs, 8 471 
Disbursements, 8 472 
Disposition of cause as affecting, 8 469 
Execution, enfoicement of costs by, § 480 
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Criminal prosecutions—Continued, 

Appeal and error—Continued, 

Items taxable, §§ 473r-478 
County, § 476 
State. § 477 

Justice court, dismissal of appeal from con¬ 
viction in, § 469 
Objections to cost bill, § 468 
Pauper’s oath as affecting liability, § 471 
Persons entitled, § 470 
Persons liable, § 471 
Recall of mandate on merits, § 468 
Remedies for collection, § 480 
Right of appeal from Judgment or order im¬ 
posing costs, § 452 
Security for costs, § 479 
State, 

Items taxable against, § 477 
Ifiability of, § 471 

Arresting fee, defendant as liable for, § 464, p. 
695 

Attorney’s fees. 

County’s liability for, § 456 
Defendant as liable for, § 454, p. 697 
Award of costs, §§ 447-460 
Amount, § 447 
Discretion of court, § 448 
Items, § 447 
Necessity, § 447 
Ownership, § 450 

Bail, deduction from cash deposited in lieu of, § 
445 

Certificate, liability as dependent on, § 449 
Change of venue, county’s liability for costs, § 
441, p. 687; § 456 

Clerk of court, taxation of costs by, § 451 
Collection of costs, 

Remedies, §§ 461-464, pp 703-706 
Appeal and error, § 480 
Erroneous taxation or allowance, § 462 
Prosecutor, collection against, § 465 
Constitutional provisions, § 436 
Continuance, liability for costs of, § 454, p 696 
Conviction, 

County’s liability, § 441, p 686 
Defendant’s liability, $ 437 

Conviction of lesser offense, § 454, p. 
698 

Lien for costs, f 467 
State’s liability, § 442 
Counties, 

Appeal and en'or, § 471 
Certificate as prerequisite to liability for 
costs, § 449 

Itisms taxable against, § 456 
Appeal and error, § 476 
Habihty for costs, § 441, pp. 685-688 
Remedies for collection against, § 460 
Voluntary payment of costs, § 442 
Deduction of costs from cash deposited in lieu 
of bail, § 446 
Defendant, 

Items taxable against, § 454, pp. 604-698 
Appeal and entir, § 474 
Liability of, § 437 
Security for costs, § 446 
Disbursements, appeal and error, § 472 
Discharge on hearing before committing magis¬ 
trate, county’s liability, § 441, p 685 


Criminal prosecutions—Continued, 

Dismissal, county’s liability, § 441, p. 686 
Bnforcemoit of costs, §§ 461-464, pp. 703-706 
Actions, § 462 
Execution, § 463 
Imprisonment, § 464 
Erroneous taxation, remedies, § 452 
Estoppel, failure to object to costs, § 451 
Execution, 

Enforcement of costs by, § 463 
Appeal and error, § 480 
Lien for costs enforceable by, § 467 
Finding as to liability, conclusivencss, § 439, p. 
683 

Frivolous proceedings, prosecutor’s liability for 
costs, § 439, p 681 
Funds liable, § 446 

Good faith, prosecutor’s liability in case of, § 
439, p. 684 

Hard labor, enforcement of payment by imposi¬ 
tion of, § 461 

Imprisonment, enforcement of costs by, § 464 
Prosecutor, § 465 

Items taxable, §§ 463-458, pp 693-702 
Appeal and error, §§ 473-478 
County, costs against, § 456 
Defendant, costs against, § 454, pp 694-698 
Prosecutor, costs against, § 455 
State, costs against, § 467 
Statutory provisions governing, § 453 
Joint defendants, liability for costs, § 438 
Jury fees. 

County’s liability, § 456 
Defendant as taxable with, § 464, p. 695 
• Lien and enforcement thereof, § 407 
Litigation taxes, imprisonment for nonpayment 
as costs, § 464 

Malicious proceedings, prosecutor’s liability foi 
costs, § 439, p. 681 

Municipalities, remedies for collection against, § 
466 

Nolle prosequi, effect of entry, § 437 

County’s liability for costs, § 441, p. 686 
Defendant’s liability, for costs, § 437 
Prosecutor’s liability as dependent on, § 439, 
P 682 

Woiking out costs after entry of, § 461 
Officers* fees, defendant as taxable with, § 454, 
p 694 

Ownership of costs awarded, § 450 
Paidon, confinement subsequent to in order to 
compel payment of costs, § 461 
Pauper’s oath, liability for costs on appeal on 
filing of, § 471 
Payment of costs, § 459 

Plea of guilty, clefendant’s liability for costs on, 
§ 437 

Probable cause, prosecutor’s liability in case of, 
§ 440 

Prosecuting attorneys, liability for costs, § 439, 

p 681 
Prosecutor, 

Imprisonment, nonpayment of costs, § 465 
Items taxable against, § 465 
Liability of, § 439, pp. 681-684 

Probable cause for prosecution, § 440 
Remedies for collection against, § 465 
Security for costs, i 446 
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Criminal prosecutions—Continued, 

Quashing of indictment, county’s liability, § 441. 

p. 686 

Kebuttal witness, defendant as liable for costs 
of, § 454, p 696, n 74 

Reference, expense of, § 454, p 694, n 39 
; Remedies Collection of costs, generally, ante 
Remission of costs, § 460 
Retaxation, § 452 
Security for costs, § 446 
Appeal and error, § 479 
Setting aside verdict for costs, § 439, p 683 
Several defendants, liability for c-osts in case of, 

§ 454, p 698 

State, appeal and error, § 471 

Items allowable against, § 457 
Appeal and eiroi, § 477 
Liability for costs, § 442 
Remedies for collection against,' § 466 
Statutory provisions, post 
Stenographer’s fees, taxation of, § 454, p. 695 
Subpoenas, defendant as taxable with costs in¬ 
curred in serving, § 454, p. 694 
Suspended sentence, imprisonment for nonpay- 
nuMit of (*osts after, § 464, n 27 
Tax on litigation, defendant as liable for, § 454, 
p. 095 

Taxation of costs, § 451 
United States, liability, § 443 
Witness fees, post 
Working out costs, § 461 
Cross appeal. 

Attorney’s fees, allowance of, § 361 
Revel sal on, § 311 

Cross bill, security for cost on, § 127, p, 365 
CroshS bill of ex(*eptions, dismissal of, failure to pay 
costs, § 421 

Cross complaint, recovery of judgment on, § 12 
Ci'oss-examination, refusal to permit as affecting lia¬ 
bility of unsuccessful paity, § 9 
Cuiator ad hoc, fees of as costs, § 216 
Customs and usages. 

Award of costs in accordance with, § 2 
Service of process, charges for as costs or dis¬ 
bursements, § 215 
Damages, 

Appeal and error, 

Amount allowed, § 383 
Application for, § 381 
Award of, § 383 

Collection of money judgment Superseded, § 
376 

Courts of, 

Inferior or limited jurisdiction, appeal 
from, § 403 

Superloi or genoial jurisdiction, §§ 371- 
;JS5, pp 623-637 
Demand and application, § 381 
Discretion of court, § 384 
Liquidated claim, § 378 
Opposition to demand for, § 382 
Persons entitled and persons liable, § 380 
Stay of execution as essentia^, § 379 , 
Waiver of right, § 385 
Frivolous appeal, § 372, pp 624r-630 
Amount allowed, § 383 
Application for, § 381 
Award, § 383 
Delay of execution, § 379 

20 0.J.S--96 


Damages—Continued, 

Frivolous appeal—Continued, 

Demand and application, § 381 
Discretion of court, § 384 
Dismissal as requiring, § 374 
Failure to prosecute, § 373 
Judgment, nature and form of, § 377 
Justice courts, appeal from, § 403 
Liquidated claim, § 378 
Maximum allowance, § 384 
Nature and form of judgment, § 377 
Opposition to demand for, § 382 
Persons entitled and persons liable, § 380 
Rules of court, § 372, p. 624 
Unliquidated claim, § 378 
Waiver of right, § 385 
Justices of the peace, appeal from, § 403 
Taking out execution, fraud affecting right to 
costs, § 88 

Death, 

Abatement of proceedings by reason of, § 65 
Defendant in criminal prosecution, liability for 
costs as affected by, § 437 
Increased costs, effect as to, § 211 
Debt, 

Counsel fees In action on, § 218, p. 67, n 67 
Recovery of costs in action of, § 417 
Security for costs, additional or new security in 
case of, § 159 

Set off of costs against, § 431 
Taxed costs as creating, § 410 
Declaratory judgment, 

Allowance of costs, in respect to, § 71 
Costs of proceedings, § 8, n. 31 
Counsel fees in action for, § 218, p, 457, n 56 
Decree. Judgment or decree, post 
Deeds, expense of preparing copies of as taxable, § 
220 
Default, 

Motions, notice as essential to allowance of costs 
on, § 45 

Separate defendants, liability for toits in case 
of, § 113, p 356 

Default judgment, 

Allowance on, § 70 

Motion to set aside, allowance of costs on, § 53 
Defendant, 

Criminal prosecutions. 

Items taxable against, appeal and error, § 
474 

Liability for costs, § 437 
Dismissal on motion of, § 68, p. 324 
Liability for costs, § 112 
Right to costs, § 98 

Defenses, security for costs, action on bonds, § 182 
p 415 

Definiteness, offer of judgment, § 78 
Definitions, § 1 

Costs of the day, § 186 
Disbursements, § 214, p 449 
Expenses, § 249, p 4^, n. 95 
Increased costs, § 211 
Prevailing party, § 8 
Securing, § 255, n. 74 
Subiect-matter involved, § 207, p 443 
Taxation of costs, § 271 
Delay, witness fees, effect on, § 239 
Demand, 

Admissions, costs as dependent on, § 76 
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Demand—Continued, 

Damages, appeal and error, § 381 
Execution for costs as dependent on, § 422, p. 
662 

Necessity and effect of before action, § 89 
Witness fees, necessity, § 246 
Demonstrative evidence, expense of as taxable, § 219 
Demurrer, 

Allowance of costs on in respect to rulings on, § 
69 

Appeal from order overruling, allowance of costs 
prior to argument, § 364 
Failure to demur, allowance of costs on, § 60 
Interlocutory judgment of, fee as taxable, § 186 
Items included on overruling of, § 269 
Judgment on, extra allowance of costs, § 204 
Overruling of, § 69 
Trial fees, § 198 
Depositions, 

Amount of costs, § 194, pp. 423-428 
Attorneys* fees, taxation as costs, § 194, p. 426 
Dismissal as affecting right to costs, In reject 
to, § 68, p. 322 

Interrogatories, charges for as taxable, § 194, § 
426 

liability for expense of, § 44 
Stenographer’s fees, § 249, p. 485 
Traveling eagpenses in attending and talcing, § 
252 

Witness fees, taking of depo^tion as affecting, § 
236 

Deposits. Secunty for costs, post 
Difficult cases, extra allowances, § 202, p. 433 
Direction of verdict, dismissal amounting to, § 68, 
p, ^6 

Disbursements, 

Allowances for, § 214, pp. 448^52 
Bill of costs as required to set forth, S 280 
Costs as including, § 82 
Equity suit, § 10, p. 274 
Costs distmguished, § 1 

Crimmal prosecutions, appeal and error, § 472 
' Lithographs, charge for, § 250 
Taxation of costs, appeal and error, § 352 
Verification, § 281 
Disdalmer, effect of, § 67 
Discontinuance, allowance of costs on, § 66 
Discourteous language, briefs on appeal, allowance 
of costs as affected by, § 360, p. 613 
Discretion of court, 

Allowance of costs, §§ 8, 33 

Amended pleadings, allowance of costs in re¬ 
spect to, § 57, p. 311 
Amount of costs, equity cases, § 186 
Appeal and error, ante 
Apportionment, equity suits, § 13 
Attorney’s fees. 

Allowance for, § 218, p. 459 
Amount of, § 218, p. 462 
Award of costs, § 2 

Criminal prosecutions, § 448 
Change of venue, amount of costs on, § 187 
Criminal prosecutions, Judgment for costs as es¬ 
sential, § 447 

Damages, appeal and error, § 384 
Dlsdalmer, § 67 
Dismissal or nonsuit, 

Allowance of costs on, § 68, p. 323 
Failure to pay costs of prior suit, | 421 


Discretion of court—Continued, 

Equity suits, § 10, p. 271 
Apportionment, § 13 
Counterclaim in, § 12 
Partial success in, § 11, p. 279 
Extra allowances, post 

Forma pauperis, actions or defenses in, 8 164 
Issues directed in equity, § 61 
Law actions, § 9 

Liability for costs, plaintiff, § 110 
Motion, allowance on, § 45 
Necessary costs, disallowance of, § 256 
New trial, costs on, § 404 
Reoeiveiship, eost of, § 254 
Security for costs, post 
Separate costs, joint defendant, § 100, p. 347 
Separate counts or causes of action, award of 
costs on, 8 43 

Set-off against other costs, etc., 8 431 
Set-off and counterclaim, apportionment, 8 12, n, 
72 

Special award of costs within, § 263 
Special proceedings, allowance of costs in, 8 37 
Stay of proceedmgs, post 
Taxation of costs, 8§ 8, 271 
Tender as affecting right to costs, § 76 
Unnecessary matter in bill of exceptions penal¬ 
ties, § 354, p. 606 
Witness fees. 

Number of days’ attendance, 8 241 
Number of witnesses taxable, 8 242 
Dismissal or nonsuit. 

Allowance of costs on, 8 68, pp. 321-328 

Appeal and error, ante 

Award of costs after dismissal, 8 265 

Criminal prosecutions, county’s liability, 8 441, 

p. 686 

Cross bill, § 12 

Cross bill of exceptions, failure to pay costs of, 8 
421 

Defendant’s right to costs on, 8 68, p. 322 
Extra allowances, § 204 
Failure to demur, effect of, 8 60 
Fee bill, judgment of dismissal as sufficient to 
sustain, § 423 

Forma pauperis, actions or defenses in, liability 
for costs, 8 156 

Motions as in case of nonsuit, allowance of costs, 
8 45 

Noncompliance with order to pay costs of former 
suit, § 421 

Plaintiff’s right to costs on, 8 68, p. 321 
Recommencement on payment of costs, § 419 
Security for costs, failure to give as, 

Grounds for dismissal, 8 173 
Requiring dismissal, § 171 
Setting aside of, 8 68, p. 328 
Unnecessary parties, § 101 
Witness fees, expert witness, 8 244, n. 47 
Distinctions, 8 1 
Division of costs, 

See, also. Apportionment, ante 
Attempt by Jury, 8 9 

Divorce, dismissal of action for, renewal without 
payment of costs, § 419, n, 40 
Docket fees. 

Appeal and error, allowance as costs, 8 367 
Taxation of, 8 218, p. 461 
Documentary evidence^ taxation of cost of, 8 220 
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Documents, 

Expenses of as costs, 

Affidavit, § 281 
Printing as taxable, § 250 

Domicile, nonresidence as respects security for costs 
as affected by, $ 128, p. 370 
Double costs, 

Appeal and error, f 370 
Computation of, § 212 
Recovery of, § 211 

Doubtful questions, actions involving, § 39 
Dower, reference for measurement of, trial fees, § 
198 

Drafts, payment of costs by, | 412 
Drainage tax liens, appeal from decree foreclosing, 
damages as recoverable. { 378, n. 29 
Easements, actions involving consideration of, § 34 
Ejectment, 

Extra allowances, number of, § 210 
Joinder of plaintiffs in, liability for costs, § 111 
Partial success in action on, § 34 
Employers’ Liability Act, appeal in action under, 
validity of statutory provisions respecting costs, 

§ 294 

Employment, witnesses, fees as affected by, § 223 
Endorsements, 

Security for costs, § 168 
Bond, § 163 

Enforcement of costs. Collection of costs, ante 
Equitable* grounds, award of costs on, § 2 
Equity, 

Amendment of pleadings, allowance of costs on, § 
57, p. 312 
Amount of costs. 

Adjudication, § 267, n. 86 
Discretion in respe^ to, $ 185 
Apportionment of costs, §§ 13, 256 
Both parties at fault, f 15 
Partial success, § 14 
Separate issues, § 16 
Compromise or settlement in, $ 66 
Controversy, existence of as essential to award 
of costs, S ^ 

Counsel fees, power to award, { 218, p. 457 
Counterclaim in, § 12 

Demurrer, allowance of costs in respect to rul- 
< Ings on, I 09 
Disclaimer in, § 67 
Discretion in vospect to, S 10 
Dismissal in. 

Jurisdictional ground, S 08. P- 327 
Want of equity, § 68, p. 327 
Enforcement of jud^ent for costs by bill in, $ 
417 

Execution for costs, issuance upon order or de¬ 
cree, § 422, p. 660 

Funds involved in controversy, payment of costs 
from, i 123 

Intermediate stages, discretion in respect to 
costs in, § 7 
Issues directed in, § 61 

Joint defendants, separate costs, § 100, p 347 
Jury, recommendation in respect to costs, § 264, 
p. 496 . ’ 

Legislative regulation of cost in, § 3 
Liability for costs, use plaintiff, § 114 
Lien enforceable by suit in, criminal prosecu¬ 
tions, S 467 

Offer of judgment in, § 76 
Partial reUef in, { 11, p. 279 ' 


Equity—Continued, 

Prevailing party as entitled to costs in, S 10, p. 
274 

Security for costs, inherent power to require, § 
128, p 369 

Separate causes in, partial relief In respect to, 

§ 11, p. 280 

Set-off of costs in, § 431 

Stenographer’s fees, allowance as costs, § 249, p. 
483 

Use plaintiff, liability for costs, S 114 
Escrow holder, payment of expenses from fund in¬ 
volved, § 123 

Estates of decedents, security for costs, distribution 
of, § 128, p. 370 
Estoppel, 

Criminal prosecutions, failure to object, § 451 
Tender, plea of, § 77, p. 334 
Event, 

Costs to abide, § 6 

Appeal and error, § 348 
Evidence, 

Actions to recover costs, § 417 
Bill of costs, § 285 
Burden of proof, generally, ante 
Extra allowances, amount, § 207, p. 444 
Presumptions, generally, post 
Retaxation of costs, proceedings for, § 288, p 
535 

Security for costs, action on bonds, § 182, p. 416 
Taxation of costs, § 285 
Transcript, generally, post 
Examiners, fees of, § 216 
Exceptions, 

Bill of exceptions, ante 

Report of master or commissioner, allowance of 
costs on, § 62 
Security for costs, { 169 

Execution, collection of costs by, § 422, pp. 660-604 
Appeal and error, Judgment for costs of appeal, 
§ 422, p. 660, n. 77 
Oriminal prosecutions, § 463 
Appeal and error, § 480 
Lien for costs enforceable by, | 467 
Injunction, $ 422, p. 663 
Interlocutory costs, § 422, p, 661 
Motion costs, § 416; § 422, p. 661 
Officers of court, fees as collectible by, S 422, p 
661 

Persons against whom issued, § 422, p. 661. 
Prerequisites to issuance, § 422, p. 662 
Property subject to execution, § 422, p, 662 
Relief against, § 422, p. 663 
Requisites, § 422, p. 663 

Restitution of costs, order granting as enforce¬ 
able by, § 422, p. 661 

Retaxatlon of costs after execution, § 288, p. 533 
Setting aside, § 422, p. 663 
Witness fees, collection by, § 422, p. 661 
Execution, motion to stay or quash, allowance of 
costs on, § 54 

Execution sale, motion to set aside, allowance ot 
costs on, § 55 

Executors and admlnistiators, 

Appeal and error, liability for costs, J 337 
Security for costs, § 127, p. 366 
Exemplifications, expense of obtaining, § 220 
Exhibits, expense of as taxable, § 250 
Ex parte affidavits, allowance of costs for, $ 194, p. 
428 


1523 



INDEX TO COSTS 


Ex parte proceedings, appeal or error, affirmance, § 
304 

Expenses, § 1 

Extra allowance for, § 201 

Expensive remedy, pursuing of as affecting liability, 

§ 10, p 277 

Expert witnesses, fees. Witness fees, post 
Express charges, transmission of record on appeal 
to Supreme Court, taxation as costs, § 367 
Express waiver, right to costs, § 88 
Extension of time. 

Bill or memorandum of costs, appeal and error, 

§ 340, p. 596 

Stipulation in respect to, § 5 

Taxation of costs, filing of bill of costs or mem¬ 
orandum, § 279, p 515 
Extra allowances, §§ 201-210, pp. 431-447 

Action to compel determination of claim to, § 
202, p. 435 

Affidavits, amount shown by, § 207, p. 446 
Agreement, 

Amount of, § 207, p 444 
Submission to court on, § 204 
Amount, § 207, pp 441-445 
Amount involved as affectmg, § 202, p. 433 
Appeal and error, § 369 
Application for, § 206 
Basis of computation, § 207, p. 442 
Bill of costs, reservation of right to insert, § 280 
Burden of proof, § 209 

Certificate of referee, difficultness of case, § 206 

Computation of, § 207, pp 441-446 

Conditions precedent, § 204 

Counsel fees, inclusion of, § 207, p. 441, n. 93 

-Counterclaim, § 203 

Defenses, interposition of as essential to grant 
of, § 204 

Demurrer, Judgment on, § 204 
Determmation of application, § 206 
Difficult cases, § 202, p. 433 
Discretion of couit, § 205 

Extraordinary cases, § 202, p 433 
Review of, § 209 
Dismissal, § 204 
Ejectment, number of, § 210 
Evidence, amount, § 207, p 444 
Extraordinary cases, § 202, p. 433 
Fault of party as affecting, § 205 
Forma pauperis, actions or defenses in, § 203 
Formal claim as basis for, § 207, p. 442 
Grounds, § 204 
Hearing on application, § 206 
Injunction, § 207, p 444 

Interest, inclusion in computing amount, § 207, 
p 443 

Interlocutory judgment, § 204 
Involved portions authorizing, § 202, p. 434 
Judgment, insertion In, § 208 
Maximum amount, § 207, p 441 
Mechanics* liens, foreclosure of, § 202, p. 435 
Misconduct of party as affecting, § 205 
Modification of order, § 209 
Money judgment, basis of computation on re¬ 
covery of, § 207, p. 442 
Mortgage foreclosure, § 207, p. 442 
N^ligence cases, f 202, p 434 
Normal claim as basis for, § 207, p. 442 
Notice of application, *§ 206 
Number of, $ 210 


Extra allowances—Continued, 

Offer of judgment as waiver of, § 201 
Order, 

Grant or refusal, § 208 
Modification of, § 209 
Review of, § 209 
Vacation of, § 209 
Partition, § 202, p 435 

Pecuniary value of subject-matter involved, ne¬ 
cessity of, § 207, p, 444 
Persons entitled, § 203 
Presumptions, § 209 
Prevailing party, § 203 
Proceedings in application, § 206 
Proceedings in which made, § 202, pp 432-435 
Public offices, action to compel restoration to, § 
207, p. 444 
Reference, § 204 

Review, order granting or refusing, § 209 
Set-off and counter claim, amount recoverable, 

§ 207, p. 443 

Setting aside order, § 209 
Special proceedings, § 202, p. 436 
Specific performance, actions for, § 202, p. 436 
Stipulations, § 201 

Subject matter, value of considered in determin¬ 
ing amount, § 207, p 442 
Termination of action as essential to, § 204 
Third peisons injuriously affected by, § 205 
Time of application for, § 206 
Vacation of order, § 209 

Value of subject-matter, consideration in deter¬ 
mining amount, § 207, p. 443 
Waiver of right, § 201 

Wills, nations involving construction, § 207, p. 
444 

Extraordinary cases, extra allowances, § 202, p. 433 
Fact questions, taxation of costs, determination of, 
I 284 

Federal courts, 

Amount in controversy as affecting recovery, § 23 
Appeal and error. 

Partial reversal, § 319, n. 86 
Reversal for want of jurisdiction, § 306 
Attorney’s fees. 

Admission to federal bar as essential to tax¬ 
ation of, § 218, p 460 
Power to allow, § 264, p. 497, n 48 
Expenses included as taxable costs, § 214, p. 449 
Memorandum of costs, time of filing, § 279, p. 
513, n. 43 

Mileage fees, witnesses, § 246, p 480 
Security for costs, § 128, p. 369 
Supreme Court of United States-, 

Award, construction of, § 346 
Preparation of copy of record for, state court 
as without power to tax costs, § 295 
Taxation of costs. 

Appeal and error, § 349, p. 594, n. 79 
Time of filing memorandum, § 279, p. 513, n. 
43 

Witness fees. 

Mileage, § 245, p 480 

Voluntary appearance without subpoena, § 
228 

Fee bill. 

Collection of costs by, § 423 

Injunction to restrain enforcement of, § 423 

Statutory provisions in respect to, $ 185 


1524 



INDEX TO COSTS 


Attorneys* fees, ante 
Auditors, § 216 

Burden of proof, number of witnesses taxable, § 
242 

Clciks of court, § 216 
Ckimmissioner, § 253 
Court officers, § 216 
Curator ad hoc, § 216 
Distinguished, § 1 
Docket fees, 

Appeal and error, allowance as costs, § 367 
Taxation of, § 218, p 461 
Examiners, § 216 

Interpieter’s, taxation as costs, § 248 

Jury, § 217 

Marshals, § 216 

Masters, § 216 

Receivers, allowances, § 254 

Reference, § 253 

Registers, § 216 

Reports, § 216 

Service of process, bill of costs as required to 
specify, § 280 

Sheriffs and constables, § 216 

Stenographer’s, allowance as costs, § 249, pp. 

483-487 

Subpoenas, 

Bill of costs as required to show, § 280 
Seivice of, § 215 

Translator’s, allowance as costs, § 248 
Witness fees, post 
u^elony. 

Acquittal on charge of, § 437 
State’s liability, § 442 
Conviction of. 

County’s liability for costs, § 441, p 686 
Defendant’s liability, § 437 
Fieri facias Execution, generally, ante 
Filing, offer of judgment, § 78 
Final determination, award of costs delayed until, § 
' 265 

Final judgment. 

Costs determined in accordance with, § 8 
Modification by inserting provision or warning 
cause, § 265 

Retaxation of costs on, § 56 
Financial le^onsibility, condition to use of court, § 
125, n. 11 
Findings, 

Allowance of costs in rei^ect to, § 250, n. 33 
Drafting, allowance of costs for, § 255 
Judgment on, § 73 
Fines, distinguished, § 1 
Foreclosure Mortgages, post 

Foreign attachment, security for costs, poverty as 
ground of, § 129 
Foreign corporations, 

Criminal prosecutions by, liability for costs, § 
439, p. 682 

Security for costs, § 127, p. 367 
Foreign state, security for costs, $ 127, p. 368 
Form, 

BiU of costs, § 280 
liecogmzance, secunty for costs, § 163 
Security for costs, § 163 
Application for, § 136 
Taxation of costs, application for, § 276 
Undertaking, security for costs, S 163 


Formal defects, amendment of pleadings to cui-e, al¬ 
lowance of costs on, § 57, p. 314 
Forma pauperis, actions or defenses in, §§ 146-157, 
pp. 385-394 

Accrued costs, liability for, § 156 
Affidavits supporting apphcation, § 151 
Aliens, § 148 

Amendment of pleadings, liability for costs of, f 
156 

Appeal and error, § 340 
Application, §§ 149-154, pp. 389-393 
Affidavits supporting, § 151 
Notice of, $ 150 

Proceedings on, §§ 151-154, pp. 390-393 
Requisites and suffiaency, § 152 
Time for, § 149 
Attorneys, 

Affidavits by, § 151 
Assignment to represent, § 155 
Borrowing money as affecting right to precede in, 

§ 147, n. 50 

Ckmtempt, liability for costs of, § 156 
Contingency cases, § 148 
Corporations, § 148 
Counter-affidavits, § 153 
Determination of application, § 153 
Discretion of court, § 154 
Dismissal, § 146 

Liability for costs of, § 156 
Eventual payment of costs, § 146 
Exclusiveness of statutory provision, § 147, n. 41 
Extra allowances, § 203 
Frivolous causes, vacation of order, § 157 
Grounds of right, § 147 
Guardians, affidavits by, § 151 
Hearing on application, § 153 
Indigent persons, § 148 
Infants, § 148 
Insane persons, § 148 

Insolvency as gi’ound of subsequent to bringing 
of action, § 148 

Interest of attorney or others in suit, § 148 
Interlocutory costs, § 156 
Jury fees, § 147, n 41 

Mandatory duty to make investigation, § 153 

Nature of right, § 147 

Next friend, affidavit by, § 153, n. 20 

Notice, application, § 150 

Orders, § 155 

Operation and expense, § 156 
Vacation of, i 157 

Ownership of mechanic’s tools as affecting nght» 
§ 148, n 53 

Persons entitled to sue or defend, § 148 
Postponement of payment of costs, § 146 
Poverty giving right, § 146 
Poverty affidavit, f 151 
Prior costs, payment or nonpayment, | 147 
Proceedings on application, §§ 161-164, pp. 390- 
393 

Proceedings to which statutes apply, § 146 
Removal from state as affecting, § 156 
Residence requirements, § 148 
Statutory provisions, post 

Stay of proceedings until payment of costs of 
prior suit as affected by, 8 426, p. 660 
Substantial justice not requlrmg, § 164 
Time for application, § 149 
Traverse of poverty affidavit, § 153, n. 11 
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Forma pauperis, actions or defenses in—Continued, 
Unsworn afladavits, § 153, nu 20 
Vacation of order, § 157 

Vexatious conduct, vacation of order on ground 
of, § 167 

Former actions. See Prior actions, post 
Former trial, allowance of costs of, § 255 
Fraud, 

Denial to party attempting to perpetrate, § 88 
Disclaimer by defendant guilty of, § 67 
Fraudulent conveyances. 

Apportionment of costs in suit protecting, § 14, 
n. 31 

Extra allowance in action to set aside, § 202, p. 
435 

Free passes, witnesses traveling on, mileage fees, § 
245, p. 480 

Free taxation, amount of costs on motion for, § 198 
Frivolous appeal, 

Costs not allowed on, § 351, n. 66 
Damages for. Damages, ante 
Double costs on, § 370 

Frivolous prosecutions, prosecutor’s liability for 
costs, § 439, p. 681 
Funds liable, § 123 
Garmshment, 

Collection of costs incurred on appeal, § 416 
Failure to file disclosure, § 88 
Good cause, 

Dismissal or nonsuit, allowance of costs on, § 
68, p. 323 

Exercise of discretion for, § 9 
Retaxatlon of costs for, § 288, p. 528 
Good faith, 

Orimmal prosecutions, prosecutor’s liability as 
affected by, § 439, p, 684 
Defense m as affecting right to cost, $ 9 
Security for costs, § 130 

Witness fees, attendance procured in good faith, 
S 227 

Governing law, S 4 

Depositions, expense of, ( 194, p. 427 
Grand jury, indictment ignored by, county’s liability 
for cos^ § 441, p. 687 
Groundless suit, $ 10 
Guardians, 

Ad litem, appeal and error, fee for service of as 
taxable, § 367 

Forma pauperis, actions or defenses in, afildavlts 
by, S 151 

Security for costs* | 127, p. 366, n. 33 
Habeas corpus. 

Recognizance for costs before process, § 126, n. 17 
Witness fees, county’s liability for, § 456, n 45 
Half costs, app^ and error, allowance of, $ 368 
Hard labor, enforcement of costs by imposition of, 
criminal prosecutions, § 461 
Hearing,* 

Attorney’s fees, recovery of as dependent on, f 
218, p. 460 

Award as dependent on, § 262 
Forma pauperis, actions or defenses in, applica> 
tion, § 153 

Retaxatlon of costs, appeal and error, § 350, p. 
601 

Security for costs, 

Application, § 141 * 

Objections for failure to give, f 172 
Taxation of costs, S 284 


Holidays, 

Recess over, mileage fees of witnesses, § 245, p 
482 

Witness fees, allowance for, § 241, n. 13 
Hotel expenses, 

Referee, § 252 

Witnesses in criminal prosecution, defendant as 
liable for, § 454, p 696 

Husband and wife, yvitness fees, recovery of, § 223 
Illness, mistidal because of, costs as recoverable, § 
44, n. 44 

Impleader, liabilities for costs on, § 94 
Implied power, award of costs, § 2 
Implied waiver, right to costs, § 88 
Impossibility of prosecution, dismissal or discontinu* 
ance because of, § 68, p. 327 
Imprisonment, enforcement of costs by, criminal pros¬ 
ecutions, § 464 

Improper joinder of defenses, apportionment of costs 
in case of, § 16 

Incidental damages, allowance of, § 1 
Incompetent witness, fees of, § 234 
Incorrigible children, commitment of, county’s lia¬ 
bility for costs* § 456, n 24 
Increased costs, 

Appeal and error, § 370 
Application for allowance, § 211 
Certificate of allowance, § 211 
Computation, § 212 , 

Death of party entitled, § 211 
Judgment, 

Form of, § 211 

Recovery of as essential, § 211 
Pleadings, insufficiency as warranting, § 211 
Public officers, actions against, § 211 
Independent action, collection of costs by, § 417 
Indexing, record, failure in rei^ect to as affecting al¬ 
lowance of costs* § 357 
Indictment and information. 

Prosecutor’s name Indorsed on, liability for costs 
as dependent on, § 439, p. 682 
Quashal, county’s liability for costs, § 441, p. 686 
Indigent persons. Forma pauperis, actions or de¬ 
fenses in, ante 
Infants, 

Dismissal on interposition of plea of infancy, al¬ 
lowance of costs, § 68, p. 323 
Forma pauperis, actions or defenses in, § 148 
Security for costs* § 127, p. 366 
Ijaferior courts, 

Action certified to higher court, costs recoverable, 
§ 38 

More favorable judgment on appeal from as to 
refusal of tender, § 83 
Security for costs, power to require, § 134 
Information and belief, security for costs, affidavits 
supporting application on, § 139 
Inherent power, award of costs, S 2 
Injunction, 

Denial of as .preventing tender or payment Into 
court, § 76 

Dismissal of suit, § 68, p. 327 
Execution for costs, § 422, p. 663 
Extra allowances, proceeding for, g 207, p. 444 
Fee bill, enforcement of, g 423 
Inquest, motion to set aside, allowance of costs on, 
§ 56 

Insane persons, 

Conviction of, state’s liability for costs, g 442, 
n. 53 
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Insane persons—Continued, 

Forma pauperis, actions or defenses in, § 148 
Security for costs, § 127, p. 366, n. 33 
Insolvency, 

Defendant in criminal prosecution, 

County’s liability for costs, § 441, p. 686 
State’s liability for costs, § 442 
Discharge under laws relating to, § 68, p. 323 
Forma paupens, actions or defenses in, ante 
Security for costs on ground of. § 129 
Assignee or trustee, § 127, p. 366 
Instructions, drafting requests for, allowance of 
costs, § 255 
Interest, 

Amount of recovery Increased by, consideration 
in determining question of costs, § 31 
Attorney’s fees, $ 218, p. 463 
Computation of, m determining whether favor¬ 
able judgment was recovered after refusal 
of tender, § 84 

Extra allowances, Inclusion In computing amount, 
§ 207, p. 443 

Justice of the peace, consideration of in deter¬ 
mining whether judgment on appeal is more 
favorable, § 305 
Taxation as cost, § 190 
Interlocutory costs, § 1 

Award, order rather than judgment, § 267, n. 77 
Enforcement by attachment against person, § 
420 

Execution, recovery by, § 422, p. 661 
Forma paupens, actions or defenses in, § 156 
Plan of accrual, § 7 
Set-off, § 432 

Stay of proceedings, enforcing payment of, § 428, 
pp. 671-674 

Interlocutory Judgment, 

Appeal from. 

Courts of superior or general Jurisdiction, § 
297 

Judgment refusing, damages as recoverable, 
§ 378, n. 29 

Demurrer sustained by, allowance of costs on, 
§ 59 

Extra allowances on, § 204 
Interlocutory order. 

Dismissal of appeal from, damages as not re¬ 
coverable, § 374 

Frivolous appeal from, § 372, p. 627 
Interlocutory proceedings, 

Allowance of costs in, § 44 
Amount of costs on, $ 193 
Intermediate appeal, cost of as taxable, § 367 
Intermediate courts. 

Offer of judgment, repeating in, § 86 
Review of decision of, 8 298 
Intermediate stages, 

Award of costs of, § 265 

Discretion in respect to costs in, equity court, § 7 
Interpleader, security for costs, § 127, p. 365 
Interpreter’s fees, taxation as costs, § 248 
Interrogatories, depositions, charges for as taxable, 
8 194, p. 426 
Intervention, 

Appeal and error, 

Liability of interveners for costs, 8 322, p. 
567, n. 16; 8 337 

Right of mtervener to costs, courts of su¬ 
perior or general jurisdiction, 8 336 


Interv^tion—CJontinued, 

Assignee, recovery of costs by, 8 1<>^ 

Costs iniddent to cross-bill, 8 12 
Liability for costs, 8 118 
Outcome of, as affecting liability, 8 9 
Recovery of costs by interveners, § 105 
Security for costs, § 127, p 366 
Intoxication, witness fees as affected by, 8 234, n. 92 
Invited error, reversal on ground of, courts of su¬ 
perior or general jurisdiction, 8 306 
Irrelevant matter, 

Briefs on appeal, costs as not allowed for, § 360, 

p. 612 

Motions containing, allowance of costs in case of, 
§ 45 

Irrelevant testimony, costs of taking before referee, § 
188 
Issues, 

Dismissal after joint issue, defendant’s right to 
costs, 8 68, p. 322 

Security for costs, application for after joinder, 
§ 135 

Items, 88 184r-261, pp. 417-494 

Appeal and error, courts of superior or general 
jurisdiction, §8 361-370. pp. 601-623 
Attorney’s fees, 8 218, p 462 
Bill of costs as required to set forth, 8 280 
Burden of proof as to, § 285 
Courts of inferior or limited jurisdiction, appeal 
from or certiorari to, 8 402 
Criminal prosecutions, ante 
Evidence as to, § 286 

Execution for costs as required to show, 8 422, 
p 663 

Hearing on question of taxation, § 284 
Miscellaneous items, § 255 
New trial, allowance on motion for, § 408 
Objections to, 8 283 

Specification of, application for taxation of costs, 
§ 276, n. 5 
Joinder of causes, 

Costs recoverable on failure of, 8 257 
Permissibility as respectiDg recovery of costs, 8 
259 

Same cause of action, costs recoverable on fail¬ 
ure, 8 258 

Title to real property involved by reason of, § 34 
Joinder of parties. 

Defendants, 

Costa recoverable, §§ 99, 100, pp. 347-360 
LiabiUty for costs, 8 113, pp. 36^67 
S^rate costs as recoverable, § 100, p 348 
Plaintiffs, ^ 

Liability for costs, 8 HI 
Recovery of costs for all plaintiffs, 8 ^6 
Joint and several note, separate actions on, costs 
recoverable, 8 258 

Joint bill of exceptions, printing, costs of as divided, 
8 358 

Joint defendants, 

Criminal prosecutions, 

Acquittal of some, 8 438 
Liability for costs, 8 438 
Liability for costs, 8 113, pp. 354-357 
Right to costs, 88 99-100, pp. 347-350 
Separate costs, 8 100, pp. 347-350 
Joint plaintiffs, 

LiabiUty for costs, 8 HI 
Recovery of costs, 88 ^ 07 
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Joint 'Wrongdoers, separate actions against. 
Apportionment of costs, § 18 
Costs recoverable, § 268, n 91 
Judges, witness fees, § 224 
Judgment or decree, 

Amendment of, allowance of costs in motion for, 
§ 56 

Appeal in matter of taxing costs as not vacating, 
§ 289 

Assignors, liability for costs accruing after as^ 
signment, § 177 
Costs following, 

Appeal and error, § 342 
As of course, special awai*d as not required, 
§ 263 

Law action, § 9 

Entry of as essential to recovery of costs, § 199 
Execution for costs without entry of Judgment, § 
422, p. 662 

Expense of making certified copy and of record¬ 
ing, § 220 

Extra allowances, insertion in, § 208 
Increased costs, recovery of Judgment as essen¬ 
tial, § 211 

Motion to arrest, allowance of costs on, § 52 
Motion to set aside, allowance of costs on, § 63 
Offer of judgment, post 
Perfecting of, 

Failure as of waiver of right to costs, § 91 
Without inserting costs, § 92 
Proceedings after, allowance of cost of, § 200 
Rule to tax costs, finality of judgment on, § 284 
Security for costs, action on bond, § 182, p. 416 
Set-off of costs against, § 431 
Setting aside on motion, § 268 
Taxation of costs, 

After entry of, § 272 

In judgment, criminal prosecutions, § 447 
Term with costs, construction of, § 347 
Jurisdiction, 

Amount in controversy, lower court, § 21 
Determination of, § 30 
Enlargement pending action, § 22 
Amount of recovery as within, § 20 
Costs as dependent on, § 35 
Dismissal for want of, § 68, p 326 
Payment reducing amount below, effect of, § 28 
Retaxation of costs, 'motion for, § 288, p. 529 
Security for costs. 

Failure to give as affecting, § 171 
Persons living within state but outside Juris¬ 
diction of courts, § 128, p. 372 
Proceeding for, § 134 

Want of as afifectmg right to costs, § 35; § 264, 
p. 496 

Jury, 

Award of costs, power to make, § 264, p. 496 
Fees or costs of, § 217 
Criminal prosecutions, 

County’s liability, § 456 ^ 

Defendant as taxable with, § 434, p. 695 
Forma pauperis, actions oi defenses in, 
waiving of fee, § 147, n. 41 
Mileage fees of jurors, § 217 
Security for costs, application after impanelma, 

§ 136 

Waiver of jury trisO. as affecting right to costs, 

§ 88 

Witness fees, right of jurors, § 225 


Justices of the peace. 

Acquittal on appeal from conviction in criminal 
prosecutions, § 469 
Appeals from, § 387 

Amendment after taking appeal, § 398 
Apportionment of costs, § 393 
Calculation of amount of judgment to deter¬ 
mine costs, § 395 
Costs to abide event, § 400 
Damages awarded, § 403 
Discretion of appellate court, § 389 
Event, costs to abide, § 400 
Failure to recover more favorable judg¬ 
ment, § 392 

Interest as included in determining whether 
judgment is more favorable, § 390 
Items allowable, § 402 
New tiial, costs on remand for, § 396 
Offer of judgment as affecting right to costs, 
§ 394 

Recovery of more favorable judgment, § 391 
Calculation of amount, § 395 
Reduction of judgment, § 393 
Remand for new trial, § 396 
Remittitur as affecting right to costs, § 393, 
n. 50 ' 

Secunty for costs, § 401 
Specification of errors in notice of appeal as 
essential, § 397 

Successful or prevailing party as entitled to 
costa, § 390 

Tender as affecting right to costs, § 394 
Want of jurisdiction, § 399 
Certiorari to, § 388 

Successful or prevailing party as entitled to 
costs, § 300 

Counterclaim, I’ecovery on by appellant, § 391 
Discontinuance by expiration of term, § 68, p 
328 

Dismissal of appeal from, criminal prosecutions, 

§ 460 

' Frivolous appeal, damages, § 403 
Liability for costs, § 2 
New trial, remand of case for, § 396 
Security for costs, power to require, § 134 
Stay of proceedings, enfoi cement of payment of 
costs by, § 426, p 667 
Taxation of costs, § 271 

Term in which taxable, § 272 
Want of jurisdiction, dismissal of appeal fiom 
on account of, § 399 

Justification, security for costs, surety, § 166 
Laches, 

Abstracts, filing of, § 359 
Apportionment of costs of, S 15 
Retaxation of costs, waiver or loss of right by § 
288, p 536 

Secunty for costs, application for, § 135 
Successful party, liability as affected by. § 10, p. 
277 » » 

Law actions, 

Apportionment of costs, § 13 
Partial success, § 14 

Joint defendants, separate costs, § 100, p 347 
Pievailing party as entitled to costs in, § 0 
Law libiary, costs taxed for purpose of maiiitaiiiiug. 

§ 270 

Liability for costs, §§ 108-121, pp. 352-360 
Security for costs, §§ 176-183, pp 400-417 
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Libel, security for costs, amount required, $ 144 

Library tax fee, costs as, § 270 

Liens, 

Criminal prosecutions, § 467 
Extra allowances, foreclosure of, § 202, p. 435 
Mechanic’s liens, post 
Priority of, § 414 

Limitation of actions, dismissal after plea of stat¬ 
ute, defendant’s right to costs, § 68, p. 322 
Litigants, liability for costs, § 108 
Litigation, funds in, payment of costs out of, § 123 
Litigation taxes, criminal prosecutions, Imprisonment 
for nonpayment, § 464 

Lithographs, charge for as proper disbursement, § 
250 

Losing party, unnecessary costs, liability for, § 10, p. 
276 

Loss of light, §§ 88-03 

Malicious prosecutions, prosecutor’s liability for 
costs, § 439, p. 681 
Mandamus, 

Bill of costs, filing of, § 279, p 512, n 34 
Peremptory wnt, appeal or error on application 
for, affirmance, § 304 

Manifests of cargoes, expense of obtaining copies as 
taxable, § 220, n 84 
Maps, 

Appeal and error, expense of attaching to copies 
of tianscript as taxable, § 367 
Expense of as taxable, § 219 
Marriage, dismissal on ground of marriage of feme 
sole pending suit, § 68, p 325 
Marnod women, security for costs, § 127, p 366 
Marshaling of assets, apportionment of costs in pro¬ 
ceeding for, § 13, n 12 
Marshals, fees of, § 216 
Masters, 

Exceptions to report, allowance of costs on, § 62 
Fees as costs, § 216 

Amount, § 249, p, 486 

Matrimonial actions, stenographer’s fees, § 249, p, 485 
Mechanic’s liens. 

Extra allowances, foreclosuie of, § 202, p. 435 
Offer of judgment, § 76 
Effect of, § 82 

Tender, recovery of costs and refusal of, § 82 
Mechanic’s tools, ownership of as affecting right to 
proceed in forma pauperis, § 148, n 53 
Memorandum, 

Appeal and error, courts of superior or general 
Jurisdiction, § 349, p. 595 
Taxation of costs, post 

Meritorious defense, security for costs, application 
as required to show, § 136 
Mileage foes, 

See, also, Traveling expenses, post 
Jurors, § 217 

Calling as witness, § 225 
Service of process, § 215 
Witnesses, § 245, pp. 479-482 

Attendance in court on another action, § 232 
Computation of distance, § 245, p. 481 
Consolidation of actions as affecting, § 233 
Criminal prosecutions, defendant as liable 
for, § 454, p. 697 

Customary routes, shortest of, § 245, p. 481, 
n. 17 

Distance authorized, § 245, p. 480 


Mileage fees—Continued, 

Witnesses—Continued, 

Failure or inability to subpoena, § 228 
Federal courts, § 245, p 480 
Free passes, traveling on, § 245, p. 480 
Jurors called as, § 225 
Nonresidents within state, § 245, p 480 
Number of trips for which taxable, § 246, p. 
481 

Statutory provisions, § 245, p. 479 
Subsistence allowance, § 245, p 482 
Miscellaneous allowances, § 255 
Misconduct, successful party, liability as affected by, 
§ 10, p 277 

Misdemeanor, defendant’s liability for costs, § 437 
Mistrial, 

Apportionment of costs in case of, § 16 
Imposition of costs, §§ 44, 63 
Mitigation of damages, allowance of costs in, § 25 
Models, expense of preparing as taxable, § 219 
Modification. Appeal and error, ante 
Money, payment of costs in, § 412 
Money judgment, relief other than, § 24 

Amount in controversy as affecting recovery, § 
24 

Moot cases, costs not allowable in, § 33 
Moot questions, appeal and error, dismissal on ground 
of, § 313 

Moral grounds, award of costs, § 2 
Mortgages, foreclosure of. 

Amount in controversy as affecting recovery, § 23 
Dismissal prior to judgment, § 66 
Extra allowances, § 207, p, 442 
Motion costs, 

Collection by execution, statutory provisions, § 
416 

Set-off against costs previously awarded, § 432 
Stay of pioceedings, enforcing payment of, § 428, 
pp 671-674 

Motions, 

Allowance on, §§ 44^^6, pp. 304r-310 
Arrest of judgment, § 62 
Change of venue, § 48 
Compelling filing of pleading, § 46 
Consolidation of actions, § 49 
Discretion of court, § 45 
Execution, § 54 
Items taxable, § 45 
Quashing execution, § 54 
Setting aside, 

Judgment, § 53 
Sale, § 55 

Service of process, § 61 
Special verdict, application for, § 56 
Striking pleading, § 47 
Transfer of cause, § 50 

Withdrawal of or failure to prosecute as 
affecting, § 45 
Amount of costs on, § 193 

Appeal and error, allowance of costs on, § 365 
Attorney’s fees, allowance of, § 206 
Award of costs, § 266 

Correction of taxation of costs, appeal and er¬ 
ror, § 350, p 599 
Enforcement of payment, § 424 
Judgment on, § 72 
Security for costs, § 136 
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Motive* liability for costs as dependent on, § 10, p. 
276, n. 10 

Criminal prosecutions, prosecutor’s liability, § 
4g9, p 681 

Municipal corporations* 

Criminal prosecutions, remedies for collection of 
costs, § 466 

Rights in respect to tax costs in actions involv¬ 
ing, § 270 

Municipal courts, security for costs, power to require, 
§ 134, n. 63 

Names in which actions are brought, hability for 
costs as affected by, § 114 

Negligence, successful party, liability as affected by, 
§ 10, p. 277 

New security. Security for costs, post 
New trial, 

Ai^eal from order granting or refusing, costs 
prior to argument, § 364 
Argument of motion for, trial fees^ § 198 
Costs to abide event, § 409, n. 38 
Dismissal after grant of, defendant’s right to 
costs, f 68, p. 322 

Failure to move for, costs on appeal or error as 
affected by, courtSi of superior or general 
jurisdiction, § 330 
Fees taxable, $ 186 

First trial, allowance of costs of, § 405 
Grant or refusal of, §§ 404r409, pp. 648-651 
Inadequacy of verdict, grant of motion on ground 
of, § 405 

Items allowable, § 408 

Justices of the peace, remand of case for, § 396 
Making and serving case, costs for, § 409, n. 39 
Motion, costs of, §§ 406-408 

Award of costs as essential, § 407 
Items allowable, § 408 

Order for, construction and effect of, § 409 
Stenographer’s fees, allowance for, § 409, n. 33 
Copy of notes for puiTpose of motion, S 249, p. 

486 

Ultimate success in obtaining, § 404 
Use of motion on former appeal, allowance for 
costs as affected by, § 356 
Next friend, 

Aflldavit by, actions or defenses In forma pau¬ 
peris, § 153, n. 20 

Security for costs by one suing as, § 127, p. 366 
Endorsement of writ, § 168 
Nolle prosequi. Criminal prosecutions, ante 
Nominal damages, Judgment for as authorizing award 
of costs, § 23 
Nominal parties. 

Liability for costs, § 114 
Appeal and error, § 337 

Plaintiffs, security for costs, residence as affect¬ 
ing, i 128, p. 372 
Right to costs, § 101 
Witness fees, § 222 

Nonjoinder of causes, costs recoverable, § 259 
Nonresidents, 

Mileage fees, witnesses, f 245, p. 280 
Security for costs, post 
Nonsuit. Dismissal or nonsuit, ante 
Notes. Bill and notes, ante 
Notice, 

Action to enforce costs, § 417 
Admissions, coats as dependent on, S 76 
Aiipeal, expose of serving as taxable, § 367 


Notice—Continued, 

Award as dependent on, § 262 

Change of venue, criminal prosecutions, § 441, 

p. 688 

Clerks of courts, taxation of costs, § 278 
Expense of publication, § 214, p. 461 
Extra allowances, application for, § 206 
Forma pauperis, actions or defenses in, applica¬ 
tion, § 150 

Motions, allowance of costs as dependent on, § 45 
Objections, taxation of costs on appeal, § 349, p. 
598 

Offer of judgment, § 78 

Retaxation of costs, motion or application for, § 
288, p. 630 

Secuiity for costs, post 
Taxation of costs, post 
Trial, 

Countermand, payment of costs, § 255 
Proceedings prior to, § 186 
Novel questions, actions involving, § 39 
Nuisance, 

Acquittal on charge of maintaining, § 437, n. 17 
Partial abatement of, § 11, p. 279 
Number, 

Attorney’s fees, § 218, p. 461 
Extra allowances, § 210 

Mileage fees, trips for which taxable, § 245, p 
481 

Witnesses, fees taxable, § 242 
Objections, 

Security for costs, § 169 
Failure to give, § 172 
Taxation of costs, post 

Offensive matter, briefs on appeal, allowance of 
costs as affected by, § 360, p. 613 
Offer, judgment on, § 71 
Offer of judgment, § 76 

Abandonment or withdrawal, § 78 
Acceptance of, § 79 

Renewal after, § 86 
Time for, § 80 

Amendment of complaint after, § 85 
Appeal and error, reversal on, § 310 
Contents of, S 78 

Courts of inferior or limited Jurisdiction, appeal 
from, § 394 
Effect of, § 76 
Essentials of, § 78 
Extra allowances affected by, § 201 
Filing of, § 78 

Justice of the peace, appeal from, § 394 
Less favorable judgment after refusal of, { 82 
Parol evidence as to, | 87 
Proof of, § 87 

Refusal of, §§ 81-84, pp. 338-342 

Less favorable judgment after, § 82 
More favorable judgment subsequently re¬ 
covered, § 83 
Determination of, § 84 
Renewal of, § 86 
Service of, § 78 
Time of making, § 78 
Writing, requirements as to, § 78 
Officers, 

Court officers, ante 

Peace officers, liability for costs In prosecutions 
by, § 439, p. 681 
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0£Scers—Oontlnned, 

Pablic officers, increased costs in actions against, 

§ 211 

Sheriffs and constables, post 
Official capacity, 

Liability for costs of parties in, § 116 
Recovery of costs by parties in, § 103 
Open court, retaxation of costs in, § 288, p. 529 
Operation and effect, award of costs, § 269 
Opinion, attorney’s fees, amount of award as deter¬ 
mined by, § 218, p. 463 

Oral examination outside state, allowance of costs 
for, § 255 
Order, 

Award, § 267 

Re-opening for re-adJudlcation, § 268 
Extra allowances. 

Grant or refusal of, § 208 
Vacation and review of, § 209 
Forma paupens, actions or defenses in, ante 
New trial, construction and effect of, § 400 
Security for costs, § 143 

Ordinances, expense of preparing copies of as tax¬ 
able, S 220, n. 84 

Overnight adjournment, mileage fees, case of, wit-. 

nesses, § 245, p. 482 
Ownership, costs awarded, | 270 
Criminal prosecutions, § 450 
Pai>er book, 

Damages as for frivolous appeal on failure to 
pr^are or file, § 375 

Printing, expense of as taxable on review, $ 358 
Papers, taxation of costs for, § 220 
Pardon, 

Confinement subsequent to In order to compel 
payment of costs, § 461 

Defendant’s liability for costs of criminal pros¬ 
ecution as affected by, § 437 
Parent and child, witness fees, § 223 
Parol evidence, 

Offer of Judgment, proof by, § 87 
Tender, proof by, § 87 
Partial relief, 

Appoitionment of costs in suit for, § 14 
Separate issues, apportionment of costs, § 16 
Title to real estate, actions involving, § 34 
Partial success. 

Apportionment of costs, separate counts or causT- 
es of action, § 17 

Recovery in case of, § 11, pp. 277-281 
Parties, . 

Amendment as to, allowance of costs in, § 57, p. 
312 

Improper Joinder, liability for costs, § 120 
Liability for costs, § 109 

Persons not parties, § 120 
Prevailing parties, post 

Recovery of costs by persons not parties, S 107 
Security for costs, post 

Subsequent actions without payment of former 
* costs, stay of proceedings as affected by, § 

426, p. 668 
Substituted parties, 

Liability for costs, § 119 
Nonresidents eliminated by substitution of 
parties, § 128, p. 370 
Successful parties, post 
Taxation of costs, S 277 

Traveling expenses, allowance of costs, § 262 


Parties—Continued, 

Witness fees, recovery of, § 222 
Partition, 

Appeal from allowance of solicitor's fee in, dam¬ 
ages as recoverable, | 378, n. 29 
Apportionment of costs in suit for, g 13, n. 12 
Extra allowances, § 202, p. 435 
Partnership, 

Equitable proceedings for dissolution of, appor¬ 
tionment of costs, § 13, n. 17 
Offer of Judgment, presumptions as to author¬ 
ity, § 78 

Security for costs, endorsement of writ, § 168 
Pauper’s oath, criminal prosecutions, liability for 
costs on appeal on filing of, § 471 
Payment, 

Deduction on account of, amount in controversy 
as affected by, § 28 

Extinguishment of cause of action by, § 66 
Satisfaction after commencement of action, ef¬ 
fect of, § 75 

Payment of costs, |§ 410-415 
Collection of costs, ante 

Conditions as to payment of past costs, g 429 
Criminal prosecutions, § 459 
Defense to subsequent action, nonpayment as, | 
430 

Dismissal and nonsuit, recommencem^t of ac¬ 
tion on payment, g 419 
Lien, g 414 

Money, necessity of payment in, g 412 
Nonpayment as defense to subsequent action, g 
430 

Recovery back, g 415 
Release or remission, § 413 
Requisites and sufficiency, g 412 
Second action as not maintainable until pay¬ 
ment, § 419 

Set-off as dependent on, g 431 
Time for, g 411 
Waiver of objections by, g 291 
Peace bond, imprisonment for nonpayment of costs 
after giving of, g 464, il 25 
Peace officers, 

Criminal prosecutions by, liability for costs^ g 
439, p. 681 

Sheriffs and constables, post 
Penalties, 

Appeal and error, courts of superior or general 
Jurisdiction, gg 371-385, pp. 623-637 
Extra allowances for, g 201 
Pending actions. 

Dismissal on grounds of, allowance of costs, g 
68, p. 326 

Residence acquired during, security for costs in 
case of, g 128, p. 371 

Per diem allowance, stenographers, g 249, p. 487, 
n. 22 

Personal liability, unsuccessful parties, presumption 
as to, g 108 

Persons entitled, gg 94-107, pp. 345-362 

Appeal and error, criminal prosecutions, g 470 
Persons liable, gg 108-121, pp. 362-360 
Appeal and error. 

Courts of superior or general Jurisdiction, 
§ 337 

Criminal prosecutions, g 471 
Petitory actions, aippeal in, damages as recoverable, 
g 378, n. 29 
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Photograplijs, expense of as taxable, § 219 
Photostats, expense of obtaining as taxable, § 219 
Plaintiff, 

Liability for costs, § 110 
Right to costs in general, § 95 
Plans, expense of as taxable, § 219 
Plats, expense of as taxable, § 219 
Plea, amendment of, allowance of costs on, § 57, p. 
313 

Plea puis darrein continuance, burden of costs on 
granting plea to file, § 57, p. 314 
Pleadings, 

Anaendment, allowance of costs on, § 57, pp. 311- 
316 

Bill of costs as, § 279, p. 612 
Increased costs, insuflOiciency as warranting, § 
211 

Motions to, 

Compel filing, allowance of costs, § 46 
Strike, allowance of costs, § 47 
Recovery of cost of, § 192 
Security for costs, 

Action on bond, § 182, p 416 
Application after pleading, § 135 
Several defendants severing in, liability for costs, 
§ 113, p 356 
Tender, § 77, p. 334 

Poor persons. Forma pauperis, actions or defenses 
in, ante 
Poverty, 

Aflldavit of, renewal of action without payment 
of costs on filing, § 419 
Forma pauperis, actions or defenses in, ante 
Security for costs. 

Additional or new security as excused by, $ 
159 

On ground of poverty, § 129 
Premature, 

Actions, relief denied, § 12, n 88 
Appeal, retaxation of costs notwithstanding, § 
288, p 534 

Filing, bill of costs or memorandum, § 279, p. 616 
Seivice, bill of costs or memorandum, § 279, p. 
518 

Taxation, correction of on motion to retax, § 288, 
p. 629 

Premiums, surety companies, recovery of as costs, § 
214, p. 461 

Preparation, e35)ense of as recoverable, § 214, p. 449, 
n. 29 

Prepayment, witness fees, necessity of, § 247 
Presumptions, 

Bill of costs, 8 285 
Extra allowances, § 209 

Good faith, witness attending on subpoena duly 
issued, § 227 
Liability for costs, § 106 
Retaxation of costs, 8 288, p. 535 
Security for costs, sufficiency of surety, 8 166 
Vexatious proceedings, second action without 
payment of costs of prior action, 8 426, p. 668 
Witness fees, 

Appeal, 8 227, n. 44 

Materiality of testimony, 8 227, n. 52 
Prevailing parties, 

See, also, Successful parties, post 
Amount of costs recoverable, § 184 
Amount of recovery or in controversy, 8 19* 


Prevailing parties—Continued, 

Appeal and error. 

Courts of superior or general jurisdiction, § 
296 

Modification of judgment, 8 323, p. 569 
Attorney’s fees, taxation in favor of, § 218, p 460 
Confession of judgment, § 69 
Extra allowances, 8 203 
Items of costs, appeal and error, § 361 
Justice of the peace, appeal from or certiorari 
to, 8 390 

Motions, allowance of costs on, 8 26 
Recovery by, §8 8-18, pp. 266-290 
Equity suit, § 10, pp. 271-277 
Law action, § 9 

Partial success, § 11, pp. 277-281 
Separate issue, award of costs on, § 40 
Successive trials, recovery of all costs in trial 
court, 8 404 

Witness fees, recovery of, § 221 
Prevention of crime, proceeding for, costs taxable 
against defendant, 8 454, p. 698 
Prlma facie evidence. 

Bill of costs, correctness of, 8 286 
Poverty affidavit, actions or defenses in forma 
pauperis, § 163, n. 13 
Primary liability, 

Appeal and error, courts of superior or general 
jurisdiction, 8 337 
Enforcement of costs as, 8 417 
Fund involved in controversy, 8 123 
Parties, § 108 

Printing. Appeal and error, ante 
Prior actions, 

Noncompliancfe with order to pay costs of, dis¬ 
missal on ground of, § 421 
Nonpayment of costi^ defense in subsequent ac¬ 
tion, § 430 

Stay of proceedings, enforcement of payment by, 

§ 426, pp. 666-670; § 427 
Priorities, lien for costs, 8 414 
Probable cause, criminal prosecutions, prosecutor’s 
liability in case of, 8 440 
Probate court, award of costs. 

Discretion in respect to, § 10, p. 273, n. 274 
Power to make, § 264, p. 497, n 47 
Time of making in contested case, 8 265, n. 61 
Procedure, 

Extra allowances, application for, § 206 
Security for costs, 81 132-145, pp 374-385 
Application for additional or new security, 8 
160 

Process, 

Charges for service of as part of costs, 8 216 
Defendant not served with, right to costs^ 8 98 
Motion to set aside service. 

Allowance of costs on, § 51 
Attorney’s fees as recoverable, § 218, p 461 
Process server, verification of bill of costs by, 8 281 
Pro confesso, decree, reporter’s fees after, § 249, p, 
483, n. 90 
Proof, 

Offer of judgment, § 87 

Retaxation of costs, proceedings for, 8 288, p. 
535 

Tender, 8 87 

Property, liability for costs, 8 122 
Prosecuting attorney, 

Appeal and error, recovery of costs by, 8 470 
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Prosecuting attorney—Continued, 

Liability for costs, § 439, p. 681 , 

Prosecutor, criminal prosecutions, liability for costs, 

§ 439, pp. 681-684 

Prospective costs, recovery of, § 214, p. 461 
Provisional remedies, allowance of costs in, § 37 
Public, 

Agencies, security for costs, § 127, p. 368 
Interest, appeal and error in respect to ques¬ 
tions of, courts of superior or general juris¬ 
diction, § 292 

Officers, increased costs in actions against, § 211 
Policy, stipulations, amount of costs, § 186 
Questions, costs where involved, § 33 
Punishment, allowance of, § 1 

Quasi cnminal proceedings, taxation of costs m, § 
435, n 58 
Quieting title, 

Appeal from judgment, damages as recoverable, § 
378, n. 29 

Apportionment of costs in suit for purpose of, § 
13 

Partial success in suit for purpose of, § 11, p. 
279 

Successful party as entitled to costs in suit for 
puipose of, § 10, p 275, n 96 
Quo warranto, security for costs in proceeding, § 
126, n. 17 

Rate, §§ 184r-261, pp 417-494 
Re-adjudication, re-opening order to make, § 268 
Real party in interest, liability for costs, § 113, p. 355, 
n 98 

Real property, actions involving title to, § 34 
Reargument, 

Appeal and error, fees for, § 362 
Execution for costs, pendency of motion as pre¬ 
venting issuance of, § 422, p. 660 
Rebuttal witness, criminal prosecutions, defendant as 
liable for costs of, § 454, p 696, n. 74 
Receivership, 

Account fees, recovery of, § 216 
Apportionment of costs in proceedings of ap¬ 
pointment of receiver, § 13, n. 12 
Discretion, costs of, § 254 
Fees of receiver, allowances, § 254 
Security for costs by receivers, § 127, p. 367 
Recognizance. Security for costs, post 
Recompense, allowance of, § 1 
Reconvention, security for costs, § 127, p. 365 
Reconventional demand, unsuccessful party as liable 
for cost of, § 12, n. 73 
Record, 

See, also. Abstracts, ante 
Defects or omissions in connection with as af¬ 
fecting right, courts of supenor or general 
jurisdiction, § 328 
Expense of as taxable, § 353 

Preparing and transmitting, taxation on ap¬ 
peal, § 349, p 694 
Printing, taxation on appeal, § 358 
Tender or offer of judgment as required to be 
shown by, § 87 
Transcripts, post 

Records, searches of, expense of as part of cost, § 
214, p. 451 

Recovery back, costs paid, § 415 
Reduced costs, 

Appeal and error, § 370 

Power of court in respect to, § 213 


Referee, time of accrual of right to fees taxed as; 

costs, § 7 
Reference, 

Attorney’s fees, recovery on, § 218, p. 461 
Award, power of leferee to make, § 264, p. 407 
Certificate given by refeiee, conclusiveness, § 260 
Criminal prosecutions, expense of, § 454, p. 694, 
n 39 

Expense of as recoverable, § 188 
Extra allowances, entry under board of referees, 
§ 204 

Pees as taxable, § 253 

Time for allowance, § 265 
Verification, § 281 
Hotel expense of referee, § 252 
Nonpayment of costs, vacation of order in case 
of, § 428, p 673 

Stenographer’s fees, § 249, p. 485 
Stipulations, fees, § 253 
Taxation of costs, § 44 
Traveling expenses of referee, § 252 
Trial fees, § 198 

Reformation of deeds, apportionment of costs in suit 
for, § 13, n. 17 

Registers, fees of as costs, § 216 
Rehearing, 

Coriection of taxation of costs on application for, 

§ 350, p. 599 

Prevailing party on application for, § 296, n 81 
Reversal on appeal, courts of superior or gen¬ 
eral jurisdiction, § 308, p. 552 
Stenographer’s fees, preparation of copies of pe¬ 
tition for, § 363 

Relatives, witness fees as recoverable by, § 223 
Relators, liability for costs, § 115 
Release, §§ 88-93 

Extinguishment of cause of action by, § 66 
Separate defendant, § 93 
Release of costs, § 413 

Release of errors, refusal to accept, costs on appeal 
or error as affected by, § 332 
Remand, judgment after remand by appellate court, § 
74 

Remedies, 

Collection of costs, ante 
Erroneous taxation of costs, § 286 
Recovery back of costs paid, § 416 
Remission ot costs, § 413 

Criminal prosecutions, § 460 
Remittitur, appeal and error. 

Costs as recoverable, § 323, p. 571 
Justice of the peace, appeal from, § 393, n. 50 
Renewal, offer of judgment, § 86 
Repeal, statutory provisions relating to costs on ap¬ 
peal, courts of superior or general jurisdiction, § 
295 

Repetition, transcript, costs as not allowed for, $ 354, 
p. 605, n. 99 
Replevin, 

Apportionment of costs in action of, § 13, n. 12 
Partial success, § 14 
Offer to compromise, § 78 
Partial success in action of, § 11, p. 278 
Tender of property in action of, § 76 
Reply brief, appeal or eiror, allowance of costs, { 
360, p. 612 

Reporters, fees of as costs, § 216 
Reports, 

Exception to allowance of costs in, § 62 


1533 



IimEX TO COSTS 


Boports—Oontlnned, 

Referees, expense of, § 250 
Representative capacity. 

Liability for costs of parties in, § 116 
Recovery of costs by parties in, § 103 
Reproduction of papers, expense of as taxable, § 250 
Residence requirements, forma pauperis, actions or 
defenses in, § 148 

Resident aliens, security for costs, § 128, p. 373 
Res judicata, questions raised on appeal, penalty as 
for vexatious appeal, § 372, p, 628 
Restitution of costs, order granting as enforceable 
by execution, § 422, p. 661 
Retaxation, § 288, pp. 527-537 

AjQldavits, proceedings for, § 288, p. 535 

Appeal and error, ante 

Basis of motion, § 288, p. 528 

Burden of proof in proceedings for, § 288, p. 535 

Certificate, § 288, p. 534 

Clerks of courts, jurisdiction in respect to, § 288, 
p. 529 

Correction of error, § 288, p. 636 
Motion for, § 288, p, 627 
Crimlndl prosecutions, § 452 
Evidence in proceedings for, $ 288, p. 535 
Good cause as essaitial, § 288, p. 528 
Grounds for, § 288, p. 528 
Jurisdiction of motion, § 288, p. 529 
Laehes, waiver or loss of right by, i 288, p. 536 
Loss of right, § 288, p. 536 
Motion or application for, § 288, p. 528 
Allowanoe of costs,on, § 56 
Notice of, § 288, p. 530 
Requisites and suflQlciency of, § 288, p. 534 
Time for, § 288, p 531 

Criminal prosecutions, § 462 
Notice, motion or application for, § 288, p. 530 
Pendency of appeal as affecting right, § 288, p. 
533 

Prmature appeal, effect of, § 288, p. 534 
Premature taxation corrected on motion for, g 
288, p. 629 

Presumptions, § 288, p. 535 

Questions considered in proceedings, § 288, p, 634 

Relief, g 288, p. 536 

Scope of inquiry in proceedings for, g 288, p 534 

Statutory provisions, post 

Term of court at which made, § 288, p. 532 

Time, motion or application, g 288, p. 531 

Venue of proceedings, g 288, p. 529 

Waiver, g 288, p. 536 

Revenue stamps expense of as part of costs, g 214, p. 

451 

Review, 

See, also, 

Apjpeal and error, ante 
Certiorari, ante 
Award of costs, g 268 
Exercise of discretion in respect to, g 8 
Equity suit, g 10, p. 273 

Extra allowances, order granting or refusing, g 
209 

Security for costs, liability for costs of, g 179 
Revival of decree, costs recoverable m bill for, g 95 
Rule to tax costs, 

Proceeding of, § 271 
Trial of, g 284 
Rules of court, 

Appeal and error, ante 


Rules of court—Continued, 

Appeal or stay bond, premium on as taxable cost, 
§ 367 

Dismissal or nonsuit, payment of costs before re¬ 
newal of action, § 419 
Satisfaction, 

Effect of after commencement of action, g 76 
Judgment for costs, § 413 
Saving clause, statutory provisions, 

Appeal and error, g 295 
Effect of, § 3 

Scandalous matter, pleading, withholding costs be¬ 
cause of, § 10, p. 277 

Scientific subjects, witness fees, expert witnesses tes¬ 
tifying, § 244 

Scire facias, security for costs, enforcement of bond 
by, g 182, p. 416 

Scope of inquiry, retaxation of costs, proceedings 
for, g 288, p. 534 

Scurrilous matter, briefs on appeal, allowance of costs 
as affected by, § 360, p. 613 
Seal, bond, security for costs, § 164 
Seamen, secumty for costs, g 127, p. 366, n. 33 
Searches of records, expense of as taxable disburse¬ 
ment, g 214, p. 451 

Second appeal, damages on affirmance of judgment 
on. § 371 
Second liability, 

Adverse parties, g 109 
Fund involved m controversy, § 123 
Security for costs, §g 125-183, pp. 363-417 

Abatement, failure to give as requiring, g 173 
Accrual of liability, g 178 

Additional or new security, g§ 158-161, pp 394- 
397 

Admissions as result of giving, g 158 
Applications, g 160 

Debts pending suit as authorizing, g 159 
Grounds for requiring, g 159 
Insufficiency of security when taken, § 159 
. Notice of application for, g 160 
Objections by motion for, § 169 
Opportunity to give before dismissal, g 158 
Poor persons as exempt, g 159 
Proceedings on application, g 160 
Time of application, g 160 
Affidavits, 

Application supported by, g 139 
Motion to dismiss for failure to give, g 172 
Aliens, g 127, p. 366 

Resident aliens, g 128, p. 373 
Amendments, 

Bonds or undertakings, g 163 
Pleadings, liability for costs accruing unto, 
§ 179 

Amount of, g 144 
Appeal and error, ante 
AppUcation for, §§ 132-145, pp. 374^-385 
Affidavits in support of, g 139 
Determination of, § 141 
Form and requisites, g 136 
Hearing and determination, g 141 
Necessity of, § 133 
Notice of, § 138 ‘ 

Parties on, g 137 
Time of making, g 135 
Approval of bond or undertaking, § 165 
Assumpsit, enforcement by, g 182, p. 417 
Bankruptcy, trustee in, g 127, p. 366 
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Security for costs—Continued, 

Bonds, §§ 162-167, pp 

Actions on, § 182, pp. 414r-417 
Amendment, § 163 
Approval, § 165 

Attestations and acknowledgments* $ 164 

Caption, § 163 

Contents of, § 163 

Deposit in lieu of, § 167 

Endorsement of names of parties, § 163 

Execution of, § 164 

Extent of liability on, § 179 

Form, § 163 

Justification of sureties, S 166 
Liability on, § 176 
Parties m action on, § 182, p. 414 
Pleading m action on, § 182, p. 413 
Seal. § 164 

Summary remedy of, § 181 
Breach of conditions, aemial of liability on, § 

178 

Burden of proof, 

Action on bond, § 182, p. 416 
Amount, § 144 

Excuse for failure to file application in time, 
§ 136 

Case, enforcement by action of, § 1^, p 417 
Change of residence as affecting requiiement, § 
128, p. 371 ' 

Clerk of court, deposit with, § 167 
Computation, time for giving, § 145 
Condemnation proceedings, § 127, p. 368, n. 71 
Confession of judgment, application of rule to, § 
128, p. 370, n. 90 
Corporations, § 127, p, 367 
Counter-aflOidavits, consideration of, § 141 
Counter-security, surety as discharged by, § 183 
Courts of inferior or limited jurisdiction, appeal 
from, § 401 

Criminal prosecutions, § 446 
Appeal and error, § 479 

Cross actions, liability for costs conferred on, | 

179 

Cross-bill, § 127, p. 365 

Defective bonds, additional or new security, § 158 
Defendant, § 127, p. 365 
Defenses, actions on bond, § 182, p. 415 
Deposit Instead of bond undertaking or recog¬ 
nizance, § 167 
Discharge of sureties, { 177 
Discretion of court, §§ 126,142 

Additional or new security, § 158 
Amount, § 144 
Time for giving, § 146 
Dismissal on failure to give, 

Defendant as entitled to costs, § 68, p. 325 
Motion to dismiss, § 172 
Opportunity to give additional security as 
required, § 158 
Order as essential to, S 143 
Bequirement as to dismissal, §§ 171, 173 
Disposition of deposit in lieu of bond or under¬ 
taking, § 167 

Domestic corporations, f 127, p. 367 
Endorsement of writ or declaration, § 168 
Liability on, $ 180 
Endorser, liability, § 179 
Enforcement of liability, § 181 
Equity, inherent power to require, § 128, p, 369 


Security for costs—Continued, 

.Evidence, action on bonds, § 182, p. 415 
Exclusion, § 169 

Excuse for failure to file application In time, § 
136 

Showing in respect to, § 136 
Executive order, requiring under, § 142, n. 69 
Executors and administrators, 8 127, p. 366 
Extent of liability, § 179 
Failure to give, 

Abatement on ground of, § 173 
Affidavits on motion to dismiss, 8 172 
Dismissal on ground of, § 173 
Remstatement under, § 174 
Effect of, §§ 171-175, pp. 403^9 
Hearing on motion to dismiss, § 172 
Jurisdiction as affected by, § 171 
Objections on ground of, § 172 
Stay of proceedings, § 175 
Waiver, § 172 

Federal courts, | 128, p. 369 

Fee bill, issuance against, § 423 

Foreign attachment, poverty as ground of, § 129 

Foreign corporations, § 127, p 367 

Foreign state or nation, § 127, p. 368 

Form of, § 163 

Forma pauperis, actions or defenses in, ante 

Good faith m bringing action, § 130 

Groundless suits, protection from, § 128, p 369 

Grounds, application as required to show, § 138 

Guardians, § 127, p. 366, n. 33 

Hardship, setting aside order on ground of, § 143 

Hearing, 

Motion to dismiss for failure to give, § 172 
On application, § 141 

Imprisonment on failure to pay cost bond, crim¬ 
inal prosecutions, § 464, n. 26 
Infants, § 127, p. 366 
Inferior courts, power to require, § 134 
Information and belief, affidavits supporting ax>- 
plication on, § 139 
Insane persons, § 127, p. 366, n. 33 
Insolvency, 

Assignee or trustee in, § 127, p. 366 
Ground for, § 129 
Interveners, § 127, p. 365 
Irregularities, dismissal because of, § 173 
Jomt contract, endorsement resulting in, § 168 
■ Judgment, 8 267 

Action on bond, 8 182, p. 416 
Jurisdiction, 8 134 

Failure to give as affecting, § 171 
Persons living within state but outside ju¬ 
risdiction of courts, § 128, p. 372 
Justice of the peace, 

Appeal from, | 401 
Power to require, § 134 
Justification of sureties, 8 166 
Laches, application for, § 136 
Legislative grant as authority for right, 8 125 
Liability, §8 176-183, pp. 409-il7 

Breach or performance of condition, 8 178 
Extent of, § 179 
Libel, amount required, 8 144 
Married women, 8 127, p. 366 
Meritorious defense, application as required to* 
show, § 136 

Mortgage in lieu of prosecution bond, foreclosure 
of, 8 182 
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Security for costs—Continued, 

Motion, § 136 

Natural responsibility, sureties, f 166 
New security Additional or new security, ante 
this head 
Next fnend, 

Endoisement of writ by, § 168 
Person suing as, § 127, p 366 
Nominal plamtifts, § 128, p 372 
Nonresidents, § 125, § 128, pp 368-373 
Appeal and error, § 339 
Application as required to show proof of 
noniesidence, § 136 

Determination of nonresidence, § 128, p 370 
Endorsement as suflaeient, § 168 
Nonsuit, endorser’s liability In case of, § 180 
Notice, 

Additional or new security, application for, 
§ 160 

Application for, § 138 
Objections, failure to give, § 172 
"Number of bonds or undertakings, § 163 
Object of requiring, § 128, p. 369 
Objections to, § 169 

Failure to give, § 172 
Order as to, § 143 

Ownership of property within state as affect¬ 
ing requirements, § 128, p 372 
Partial payment of judgment, sureties* liability 
as affected by, § 177 
Parties, § 127, pp 364-368 
Actions on bonds, § 182 
Application for, § 137 

Persons from whom required, § 127, pp. 364- 
368 

Partnership, endorsement of writ, § 168 
Performance of conditions, release of liability 
on, § 178 

Persons from whom required, § 127, pp. 364-368 
Plaintiff, § 127, p. 365 
Pleading, action on bond, § 182, p. 415 
Poveity, 

Additional or new security as excused by, § 
159 

Ground for requiring security, § 129 
Premiums paid as recoveiable, § 214, p 451 
Presumptions, sufficiency ot surety, § 166 
Probate proceedings, heirs, § 127, p. 365, n. 22 
Procedure, §§ 132-145, pp 374-386 
Public agencies, § 127, p 368 
Qualifications of surety, § 166 
Reasonable time for compliance with orders, § 
146 

Receivers, § 127, p 367 
Recognizance, §§ 162-167, pp. 397-i02 
Actions on, § 182, pp. 414-417 
Deposit in lieu of, § 167 
Form and content, § 163 
Liability on, § 176 
Reconvention, § 127, p. 366 
Reinstatement after dismissal, § 174 
, Release of sureties, § 177 
Removal from state, § 128, p. 371 
Removal of cause, 

Liability as affected by, § 179 
Time for giving as affected by, § 145 
Resident aliens, § 128, p. 373 
Retaxation on motion of surety, § 288, p. 528 
Review, liability for costs on, § 179 


Security for costs—CJontinued, 

Revival of right, § 172 

Scire facias, enforcement of bond, § 182, p. 416 
Seamen, § 127, p 366, n. 33 
Set-off or counterclaim, § 127, p 365 
Setting aside ordei for, § 143 
Several plaintiffs or defendants, amount re¬ 
quired, § 144 
States, § 127, p 368 
Statutory provisions, post 
Stay of proceedings, failure to give, § 175 
Substitution of parties. 

Discharge of surety in case of, § 177 
Elimination of nonresidents, § 128, p 370 
Successive j‘udge making order, review or modifi¬ 
cation by, § 143 
Summary remedies, § 181 
Sureties, 

Discharge of, § 177 

Liabilities, §§ 176-193, pp. 409-417 

Release of, § 177 

Sufficiency and justification of, § 166 
Summary remedies against, § 181 
Time, 

Application, § 135 
Effect of failure to file in, § 173 
Giving of, § 145 
Healing on application, § 141 
New or additional security, application for, 
§ 160 

Objections, § 169 

Failure to give, § 172 

Transfer of cause, order as impaired by, § 143 
Trial, application before or during, § 135 
Undertakings, §§ 162-167, pp. 397-402 
Actions on, § 182, pp. 414-417 
Amendment, § 163 
Approval, § 166 

Attestation and acknowledgment, S ^64 
Deposit m lieu of, § 167 
Form and contents, § 163 
Liability on, § 176 

Stay of execution, expense of, § 255 
United States, § 127, p 368 
Use plaintiffs, § 128, p 372 
Vacation of order, § 143 
Waiver, 

Appeal and error, § 339 
Application, § 133 
Defects in, § 170 
Failure to give, § 172 
Laches resulting in, § 135 
Nonresidents, appeal and error, § 339 
Separate actions against main defendant, costs re¬ 
coverable, § 257 

Separate causes, partial recovery in respect to, § 11, 

• p. 280 

Separate costs. 

Joint defendants, § 100, pp. 347-350 
Jomt plaintiffs, § 97 
Separate counts, 

Apportionment of costs of success in respect to, 

§ 17 

Award of costs on, § 43 
Separate defenses, 

Interposition of as affecting liability, § 95 
Several defendants filing, liability for costs, $ 
113, p. 356 
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Separate issiies, 

Apportionment of costs in case of, § 16 
Prevailing party as entitled to costs in, § 40 
Separate parties, nonresidence of one as requiring se¬ 
curity for costs, § 128, p. 372 
Separate trials, liability for all costs in trial court, § 
404 

Service, offer of judgment, § 78 
Service of process. 

Abatement for lack of, § 65 
Charges for as costs, § 215 
Dismissal for failure to serve copy of complaint, 
defendant’s right to costs, § 68, p. 325 
Motion to set aside, allowance of costs on, § 51 
Set-oft and counterclaim, 

Allowance on, § 12 

Amount of recovery or in controversy, § 26 
Appeal and error, costs of appeal, § 433 
Attorney’s hen affected by, § 434 
Discretion of court in reject to setting off costs, 
§ 431 
Dismissal, 

Effect of, § 68, p. 323 
Summary proceedings, § 68, p. 328 
Extinguishment of, consideration and determin¬ 
ing whether more favorable Judgment was 
recovered after lefusal of tender, § 84 
Extra allowances, 

Amount recoverable, § 207, p. 443 
Defendant successful on, § 203 
Failure to plead in formal action, costs recover¬ 
able in case of, § 261 
Interlocutory costs, § 432 

Justice of the peace, recovery on counterclaim 
by appellant, § 391 
Motion costs, § 432 
Security for costs, § 127, p 365 
Waiver of right to costs, § 88 
Witness fees, § 221, n. 99 
Settlement. Compromise and settlement, ante 
Seveial defendants, 

Discontinued as to one of, § 08, p 324 
Liability lor costs, § 113, p. 355 
Release of one as affectmg liability for costs, 
§ 93 

Sheriffs and constables, 

Advertisements, pnnting expense, § 250 
Fees of as costs, § 216 

Criminal prosecutions, county’s liability for, 
§ 450 

Satisfaction or release of judgment for, § 
413 

Signature, offer ot judgment, § 78 
Slander of title, successful party as entitled to cost 
in action of, § 11, p. 278, n 34 
Special award, necessity of, § 263 
Special cause, exercise of discretion for, § 9 
Special jury, additional costs of, liability for, § 217 
Special pioceedings, 

Allowance in, 5 37 
Amount of coslxs, § 189 
Extra allowances, § 202, p. 435 
Special Aordict, 

Judgment on, 8 73 

Allowance of costs on application, § 255 
Motion for, allowance for costs on, § 56 
Spccilic pci forniance, 

Apportionment of costs in action for, § 13, il 17 
Disbursements recoverable, § 214, p. 449 

20 C.J S.-97 


Sjieciflc performance—Continued, 

Extra allowances, actions for, § 202, p. 435 
Stakeholders, 

Appeal and error, liability for costs, § 337 
Frivolous appeal by, § 372, p. 627 
Liability for costs, § 121 
Recovery of costs by, § 106 
Tender by, § 77, p. 234, n. 88 
State, 

Criminal prosecutions, ante 
Residence outside of, security for costs, § 128, p. 
370 

Security for costs, § 127, p 368 
Statement, taxation of costs, filing of, § 279, p. 612 
Statement of case, allowance of costs for, § 363 
Stationery, disbursement expense for, § 214, p. 460 
Statutory provisions, § 3 

Amendment of pleadings, allowance of costs on, 

§ 57, p 312 

Amount of costs, § 185 

Briefs on appeal, § 360, p. 013 
Criminal prosecutions, § 453 
Proceedings before trial, § 186 
Stenographer’s fees, § 363 
Amount of recovery or in controversy, § 20 
Designated sum, § 23 
Payment reducing amount, § 28 
Appeal and error, courts of general or superior 
jurisdiction, §§ 293, 294 
Prevailing or successful party, § 296 
Appeal or stay bond, premium on as taxable cost, 

§ 367 

Apportionment of costs, appeal and error, § 338' 
Attorney’s fees, 

Allowance as costs as dependent on, § 218, 
p 456 

Appeal and error, § 361 
Award of costs, 

Criminal prosecutions, § 447 
Power of court, § 264, p. 496 
Bill of costs, filing of, § 279, p. 512 
Time of filing, § 279, p 612 
Body execution, enfoi cement of costs, § 422, p. 
662 

Briefs, expense of printing, § 294, n. 58 
Consolidation of causes, costs recoverable, § 260 
Construction or constitutionality involved, § 33 
Court ofiicers, fees of, § 216 
Criminal prosecutions, § 436 
Allowance of costs m, § 435 
County’s liability for costs, 8 441, p. 686; $ 
456 

Prosecutor’s liability, 8 439, p. 681 
State’s liability, 8 442 
Working out costs, § 461 
Damages^ appeal or error, 8 371 

Collection of money judgment supeiseded, 8 
376 

Justice court, 8 403 

Demurrer, allowance of costs m respect to rul- 
mgs in, 8 59 
D^ndent on, 8 2 

Disbursements, recovery of defendant on, 8 214* 
p. 449 

Disdaimer, 8 67 

Dismissal or nonsuit, renewal of action on pay¬ 
ment of costs, § 419 
Enforcement of costs, 8 416 

Contempt proceedings, 8 420 
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Statutory provisions—Continued, 

Equity suits, § 10, p. 277 
Extra allowances, § 201 
Amount, § 207, p. 441 
Extraoidmary cases, § 202, p 433 
Persons entitled, § 203 
Failure to comply with, § 88 
Fee hill, collection of costs, § 423 
Forma paupens, actions or defenses in, § 146 
Exclusiveness of provisions, § 147 
Requisites of application, § 152 
Frivolous appeal, damages for, § 372, p. 624 
Increased costs, § 211 
On appeal, § 370 

Interlocutory proceedings, allowance of costs on, 
§ 44 

Items of costs. 

Appeal and error, § 351 
Criminal prosecutions, § 453 
Objections to, § 283 
Jurors, fees of as taxable costs, § 217 
Justice courts, 

. Costs on appeal from, § 387 
Reduction of judgment on appeal, § 393 
Law actions, prevailing party as entitled to costs 
in, § 9 

Liability fixed by, § 108 

Lien for costs, criminal prosecutions, § 467 

Mileage fees, witnesses, § 245, p. 479 

Motion costs, collection by execution, § 416 

Motions, 

Appeal, motions on, allowance of costs, § 365 
Enforcement of payment, S 424 
New trial, grant or refusal of motion for, § 406 
Offer of judgment, § 76 ' 

Partial success, separate counts or causes of ac¬ 
tion, § 17 
Printmg, 

Bnefs, allowance for, § 360, p. 611 
Papers to be used on appeal, allowance for, 
§ 358 

Prior suits, payment of costs as condition to 
maintenance of new suit, § 421 
Remedies, criminal prosecutions, § 452 
Repeal of requiring dismissal, S 68, p 327 
Retaxation of costs, 

Correction of error, § 288, p 536 
Criminal prosecutions, § 462 
Notice of motion, § 288, p. 630 
Time, § 288, p. 631 
Security for costs, § 125 

Additional or new security, § 168 
Amount, § 144 
Appeal and error, § 339 
Bonds as required to comply with, § 163 
Criminal prosecutions, § 446 
Deposit in lieu of bond, undertaking, or re¬ 
cognizance, § 167 

Endorsement of writ or declaration, § 168 
Insolvency as ground of, § 129 
Jurisdiction, § 134 

Justice of the peace, appeal from, § 401 

Nonresidents, § 128, p. 309 

Objections to failure to give, § 172 

Persons from whom required, § 127, p. 365 

Recognizance and' co-mpllance with, § 163 

Time for giving, § 146 

Undertaking and compliance with, § 163 


Statutory provisions—Continued, 

Separate counts or causes of action, award of 
costs on, § 43 

Service of process, charges for as costs or dis¬ 
bursements, § 2J.5 
Set-off or counterclaim, 

Allowance on, § 12 

Amount of lecovery or in controversy, § 26 
Special proceedings, allowance of costs in, § 37 
Stay of proceedings, enforcing payment of in¬ 
terlocutory or motion costs, § 428, p. 671 
Stenographer*s fees. 

Allowance as costs, § 249, p. 483 
Appeal and error, § 363 
Taxation of costs, 

Appeal and error, § 349, p. 593 

Courts of superior or general jurisdic¬ 
tion, § 349, p. 595 
Appeal to court, § 289 
Courts in which taxable, § 274 
Memorandum, time of filing, § 279, p. 612 
Notice of, § 278 
Objections to, § 283 

Service of bill of costs or memorandum, § 
279, p. 517 

Statement, time of filing, § 279, p. 512 
Time for application, § 275 
Term fees, appeal and error, § 366 
Transcripts, fees for, § 249, p 484 
Transfer of cause, cost of dependent on, § 50 
Trial fees, § 198 

Use plaintiff, liability for costs, § 114 
Witness fees, 

Mileage, § 246, p 479 
Taxation as costs, § 221 

Stay bond, appeal and error, premium on as tax¬ 
able cost, § 367 
Stay of execution. 

Collection of costs, § 422, p 663 
Expense of undertaking, § 255 
Motion for, allowance of costs on, § 54 
Stay of proceedings. 

Conditions as to payment of past costs, § 429 
Different courts, rule m respect to payment of 
costs as affected by bringing suits in, § 426, 
p. 669 

Discretion of court. 

Compelling payment of costs of former suit, 
§ 426, p 667 

Conditions as to payment of past costs, § 429 
Enforcement of payment by, §§ 426-428, pp 666- 
674 

Costs of prior action, 

Order granting stay, 8 426, p. 670 
Requisites of application, § 420, p 670 
Costs of prior appeal, § 427 

Fee bill, derk as not prevented from issuing by, 
§ 423 

Forma pauperis, rule in respect to payment of 
costs as affected by sumg in, § 426, p 009 
Interlocutory costs, enforcement of payment of, 
§ 428, pp. 671-674 

Justice court, enforcement of payment of costs 
by, § 426, p 667 

Motion costs, enforcement of payment of, § 428, 
pp 671-674 

Pecuniary inability to pay costs, rule in respect 
to payment of costs as affected by, $ 426, p. 
669 
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Stay of proceedings—Continued, 

Prior actions, enforcement of payment by, § 426, 
pp. 666-670 

Order gianting stay, § 426, p 670 
Prior appeal, enforcement of costs of, § 427 
Security for costs, failure to give, § 175 
Termination of foimer suit, compelling payment 
of costs by, § 426, p 668 

Waiver, enforcement of interlocutory or motion 
costs, § 428, p 674 
Stenographer’s fees. 

Allowance as costs, § 249, pp 483-487 
Appeal and error, § 363 

Amount recoverable, § 363 
Preparation of appeal, § 249, p. ,486 
Criminal prosecutions, liability for, § 454, p 695 
Depositions, § 249, p. 485 
Examination before trial, § 249, p. 485 
Extra copies furnished counsel, § 249, p. 484, 
n 99 

Items allowable, § 249, p. 486 

Master, reporting testimony before, § 249, p. 485 

Matrimonial action, § 249, p. 485 

New trial, motion for, § 409, n. 33 

Copy of notes obtained purpose of, § 249, p. 
486 

Payment out of estate involved, § 123 
Per diem allowance, § 249, p. 487, n 22 
Reference, § 249, p. 485 
Stipulations, amount of, § 249, p. 487 
Stipulations, 

Abandonment of original pleading by, § 9 
Amount of costa fixed by, § 185 
Attorney’s fees, recovery under, § 218, p. 459 
Award in accordance with, § 5 
Compromise and settlement, allowance of costs 
in accordance with, § 66 
Extra allowances, S 201 

Reduction of verdict by, amount in controversy 
as affected by, § 29 
Reference, fees, § 253 

Payment of fees, § 253 

Stenographer’s fees, amount of, § 249, p. 487 
Stockholders, 

See, also, Corporations, ante 
Witness foes, recovery by, § 223, n. 20 
Subject matter, jurisdiction as to, costs as dependent 
on, §$ 21, 35 
Sui)poenas, 

Poes and expenses for servii^ § 215 

Bill of costs as required to show fees, § 280 
Criminal prosecutions, defendant as taxable 
with costs of service, § 454, p. 604 
Witness fees, post 
Substituted parties, 

Inability for costs, § 119 

Nonresidents eliminated by substitution of par- 
Ues, § 128, p. 370 
Successful parties, 

Roe, also, Prevailing parties, ante 
Amendment of pleadings, allowance of costs on 
final judgment, § 57, p 314 
Appeal and error, f.mrfcs of superior or general 
jurisdiction, § 295 

Demurrer, allowance of costs in respect to rul¬ 
ing! ? on, § 59 

Execution for costs as not issuing against, § 422, 

p. 061 

Extra allowances, { 2C3 


Successful parties—Continued, 

Justice of the peace, appeal from or certiorari to, 

§ 390 

Motions, allowance of costs on, § 45 
Ownership of costs awarded, § 270 
Recovery by, §§ 8-18, pp. 266-290 
Equity suits, § 10, p 274 
Partial success, § 11, pp. 277-281 
Witness fees, recovery of, § 221 
Suit, tender, § 77, p. 334 
Summary proceedings, 

Allowance m, § 37 

Disbursements recoverable, § 214, p. 449, n. 30 
Dismissal of counterclaim in, § 68, p. 328 
Enforcement of costs, § 418 
Judgment on, § 72 
Recovery back of costs paid, § 415 
Summary process, proceedings for possession of land 
by, § 65 

Summary remedies, security for costs, § 181 
Summons, charge for issumg, § 191 
Sunday, 

Recess over, mileage fees as affected hy, § 246, 
p. 482 

Witness fees, allowance for, § 241, n 13 
Superfluous matter, record on appeal or error, right 
to costs as affected by, § 328, n 89 
Supersedeas, 

Costs on petition for, § 296, n. 83 
Damages, appeal and error, § 376 
Fee bill, clerk as not prevented from issuing be¬ 
cause of, § 423 

Taxation of costs, rule to correct not operating 
as, § 288, p. 528 
Supplemental, 

Abstracts, allowance of costs for, § 359 
Order, award of costs by, f 267, n. 94 
Pleadings, allowance of costs in reject to, § 57, 
pp. 311-316 

Support, summary proceeding to compel, affirmance 
on appeal in, § 394 

Supreme Court, attorney’s fees, authority to grant 
tor services rendered in lower court, § 295 
Supreme Court of United States. United States Su¬ 
preme Court, post 
Sureties, 

Liability for costs, § 111, n 80 
Premium paid to as necessary disbursement, § 
214, p. 451 

Security for costs, ante 
Surrogate’s court, 

Extra allowance in case of appeal from, § 369 
Power to award costs, § 264, p. 497, n. 46 
Surveys, expense of as taxable, § 219 
Suspended sentence, criminal prosecutions, imprison¬ 
ment for nonpayment of costs after, § 464, n. 27 
Taxable costs, allowance of, § 1 
Taxation of costs, §§ 271-291, pp. 605-640 

Action to recover costs as i-equiiing, § 417 
Adjudication, status of, § 271 
Appeal and error, ante 
Application for, § 271 

Form and requisites of, § 276 
Specification of items, § 276, n. 5 
Time for, § 275 
Bill of costs, ante 
Clerks of court, ante 
Common law, taxing master, § 274, n 91 
Condition of costs, § 272 
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Taxation of costs—Continued, 

Condition precedent to, 

Obligation of costs, § 273 
Review of, § 289 

Conflicting afQdavits, determination of fact ques¬ 
tion raised by, § 284 
Courts in which taxed, § 274 
Criminal prosecutions, § 451 
Debt as created by, § 410 
Definition of, § 271 
Determination of question, § 284 
Discretion, § 271 

Enforcement of payment as requiring, §,411 
Error in, remedies, §§ 286-289, pp. 626^-638 
Evidence, § 285 

Execution for costs as dependent on, § 422, p. 
662 

Extension of time, filing of memorandum or bill 
of costs, § 279, p. 515 

Failure of unsuccessful party to move to tax 
costs, waiver of objections, § 268 
Form of application, § 276 
Hearing on question, § 284 
Irregularities, waiver of, § 291 
Judgment, 

Authority to tax costs after entry of, § 272 
Criminal prosecutions, § 447 
Judicial nature of, § 271 
Justices of the peace, § 271 

Term in which taxable, § 272 
Memorandum, 

Amendment, § 282 

Extension of tune for filing, § 279, p. 515 
Filing of, § 279, p 512 

Waiver of objections based on failure, § 
291 

Notice to person liable, § 278 
Premature filing or delivery, § 279, p. 616 
Premature service, § 279, p. 518 
Retaxation, § 288, p 527 
Service of, § 279, p 516 
Sti iking of, § 279, p. 512 
Time of filing, § 279, p 512 
Ministerial duties, taxation of costs, § 271 
Motion for, § 271 
Necessity of, § 273 
Notice, 

Appeal and error, § 349, p. 597 
Compliance with statute or rule of practice 
as to, § 278 
Objections to, § 283 

Time of filing memorandum or bill of costs, 
§ 279, p. 514 

Waiver of objections based on failure to 
serve, § 291 
Objections to, § 283 

Appeal and error, § 349, p. 698 
Waiver of irregularities or errors, § 291 
Parties entitled, § 277 

Payment of costs, waiver of objections by, § 291 
Premature motion for, § 275 
Relief against erroneous taxation of costs, § 286 
Remedies for erroneous taxation, § 286 
Criminal prosecutions, § 452 
Retaxation, ante 
Revision, § 288, p. 627 

Service of notice, waiver of objections based on 
failure, § 291 


TaxatKm of costs—Continued, 

Statement, filing of, § 279, p. 512 

Statutory provisions, ante 

Taxing master, common law, § 274, n. 91 

Term in which taxable, § 272 

Termination of case as essential, § 272 

Time, 

Appeal and error, § 349, p. 594 
Appeal to court, § 289 
Application for, § 276 

Filing of memorandum, statement, or bill of 
costs, § 279, p. 512 
Notice of, § 278 
Objections to, § 283 

Service of memorandum or bill of costs^ § 
279, p. 517 

Verification, objections to, § 283 
Voluntary discontinuance as affecting rights § 
272 
Waiver, 

Errors and irregularities, § 291 
Objections to taxation, appeal and error, § 
349, p. 698 

Taxes on litigation as costs, § 251 
Telegraphic dispatches, expense of as recoverable, § 
214, p. 450 
Tender, 

Acceptance of, § 79 
Time for, § 80 

Appeal and error, effect of as respects right to 
costs on, § 296, n, 81 
Conditions in re^ct to, § 77, p. 332 
Essentials of, § 77, pp. 332-335 
Judgment, right to costs as affected by, § 76 
Justice of the peace, appeal from, § 394 
Keeping good, lequirements as to, § 77, p. 333 
Less favorable judgment after refusal of, § 82 
Parol evidence as to, i 87 
Pleading and proof of, § 77, p 334; § 87 

Pleading of as affecting liability, § 11, p. 278 
Recommencement of action after dismissal, § 419 
Refusal of, §§ 81-^, pp 338-342 

Less favorable judgment subsequently recov¬ 
ered, § 82 

More favorable judgment subsequently re¬ 
covered, § 83 
Determination of, § 84 
Sufficiency of, equity cases, § 76 
Time of making, § 77, p 334 
Term fees. 

Appeal and error, allowance of, § 366 
Taxation as item of cost, § 196 
Termination of action, character of aa affecting right 
to costs, §§ 63-75, pp. 318-330 
Time, 

Accrual of right to costs, § 7 
Allowance, making of, § 265 
Apportionment of costs^ § 13 
Award, 

Appeal and error, § 345 
Vacation of judgment, § 268 
Bill or memorandum of costs, 

Appeal and error, § 349, p. 596 
FUing of, § 279, p. 512 
Certificate^ award for costs, § 265 
Correction or review ot taxation of costs, pro¬ 
ceeding for, § 360, p. 699 
Enforcement of payment, § 411 
Extra aUowancGs, application for, § 206 
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Time—Continued, 

Forma pauperis, actions or defenses In, applica¬ 
tion, § 149 

Insei-tion of costs in judgment, § 267 
Lien, criminal prosecutions, § 467 
Memorandum of costs, filing of, § 279, p. 612 
Objections to taxation, appeal and error, § 349, 
p. 598 

Offer of judgment, § 78 
Acceptance of, § 80 
Payment of costs, § 411 
Retaxation of costs, 

Appeal and error, § 350, p. 600 
Criminal prosecutions, § 452 
Motion or application, § 288, p. 531 
Security for costs, ante 

Stay of proceedings, application for in order to 
enforce payment of costs, $ 426, p. 670 
Taxation of costs, ante 
Tender, § 77, p. 334 
Acceptance of, § 80 

Witness fees, taxable attendance, § 241 
Title, actions involving, § 34 
Torts, 

Amount of recovery as determining costs, § 32 
Attorney’s foes in action for, § 218, p 457, n. 57 
Joint defendant in actions for, liability for costs, 
§ 113, p 356 
Transcripts, 

Sec, also. Abstracts, ante; Record, ante 
Conditions precedent, award of fees, § 249, p. 484, 
n. 96 

Damages as for frivolous appeal on failure to 
prepare or file, § 375 

Defects or omissions in connection with prepara¬ 
tion as affecting right, appeal or error, § 328 
Delay in filing, costs on appeal or error as af¬ 
fected by, courts of superior or general juris¬ 
diction, § 331 

Expense of as taxable costs, § 353, n. 76 
Expense of obtaining, § 220, n, 84 
Fees for, certain parties liable, § 249, p. 483, n. 90 
Improper preparation of, costs as affected by, § 
357 

Maps attached to copies, expense of as taxable, § 
367 

Notice of motion for allowance, § 266 
Repetition in, costs as not allowed in respect to, 
§ 354, p. 605, n 99 

Retaxation of costs, scope of inquiry in proceed¬ 
ings for, § 288, p. 535, n. 95 
Statutory provisions, allowance of fees, § 249, 
p. 484 

Stenographer’s fees, ante 

Stenographer’s minutes, cost of as taxable, § 363 
Taxation of costs, appeal and error, § 349, p. 594 
Unnecessary transcript, costs as not allowed for, 
§ 354, p. 004 

Use of on appeal, costs as dependent on, § 355 
Transfer of cause, motion for, allowance of costs, 
§ 50 

Translator’s fees, allowance as costs, § 248 
Traveling expenses, 

See, also, Mileage fees, ante 
Allowance as costs, § 252 
Appeal and error, allowance as costs, § 367 
Depositions, allowance for, § 194, p. 427 
Witnesses, 

Allowance for, § 241 


Traveling expenses—Continued, 

Witnesses—Continued, 

Criminal prosecutions, defendant as liable 
for, § 464, p. 697 
Verification, § 281 

Traverse, poverty affidavit, actions or defenses in 
forma pauperis, § 153, n. 11 
Trespass, 

Joint defendants, recovery of costs by successful 
defendant, § 100, p. 349 

Justice of the peace, costs to abide event on ap¬ 
peal, § 400, n 90 

Trespass quare clausum fregit, amount of recovery in 
action of, § 32 

Trespass to try title, recovery of costs in, § 9, n. 65 
Trial. 

Attorney’s fees, recovery as dependent on, § 218, 
p. 460 

Rule to tax costs, § 284 

Security for costs, application before or during, 
§ 135 

Trial fees. 

Allowance of, § 198 
Appeal and error, allowance of, § 366 
Triple costs. 

Computation, § 212 
Recovery of, § 211 

Trover and conversion, justice of the peace, costs 
to abide event on appeal, § 400, n. 90 
Trust fund theory, recovery back of excessive costs 
on, § 415, n. 71 
Typewritten, 

Papers, appeal and error, allowance of costs for, 
§ 357 

Record, appeal or error, cost of as not recover¬ 
able, § 358 

Undertakings. Security for costs, ante 
United States, 

Appeal and error, set-off of costs, § 433 
Criminal prosecutions, liability, § 443 
Security for costs, § 127, p 368 
Traveling expenses of witnesses as disburse¬ 
ments, § 214, p. 450 

United States courts. Federal courts, ante 
United States Supreme Court, 

Award, construction of, § 346 
Preparation of copy of record for, state Supreme 
Court as without power to tax costs, § 295 
Unnecessary costs and disbursements, 

Appeal and error, courts of superior or general 
jurisdiction, § 361 
Taxation of, § 256 

Unnecessary grounds, losing party as chargeable 
with, § 10 

Unnecessary papers, appeal or error, allowance for, § 
354, pp 604-607 
Unnecessary parties. 

Liability for costs, § 114 
Right to costs, § 101 

Unsworn affidavits, forma pauperis, actions or de¬ 
fenses in, § 153, n. 20 

Usage, deduction on account of, amount in contro¬ 
versy as affected by, § 27 
Use plaintiff, 

Liability for costs, § 114 
Security for costs. 

Appeal and error, § 339 
Residence as affecting, § 128, p 372 
Useless suits or proceedings, § 10 
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Variance, amendment of pleadings to' cure, allowance 
of coats on, § 57, p 312 
Venue Change of venue, ante 
Verbal stipulation, binding effect of, § 5 
Verdict, 

Assignment before entry of judgment, costs as 
mcluded, § 270 
Judgment on, § 73 
Verification, 

Bill of costs. § 281 
Disbursements, § 281 

Memorandum of costs, appeal and error, § 349, p. 
r97 

Objections to taxation of costs, § 283 
Appeal and error, § 349, p. 596 
Transcript, costs of procuring as taxable, § 353 
Traveling expenses, witnesses, § 281 
Witness fees, § 281 
Vested rights, § 3 
Vexatious, 

Appeal, costs on appeal or error in case of, § 328, 
n. 88 

Litigation, stay of proceedings to prevent, en¬ 
forcement of payment of costa of prior ac¬ 
tion, § 426, p 666 

View, expense of as taxable, § 219 
Voluntary, 

Dismissal, allowance of costs on, 5 68, p. 321 
Payment, recovery back, § 415 
Waiver, §§ 88-93 

Bill of costs, objections based on failure to file, 
§ 291 

Claim, failure to make, § 90 
Damages, appeal and error, § 385 
Extra allowances, § 201 

Failure to file bill or memorandum, appeal and 
error, § 349, p. 596 

Nonpayment of costs, recommencement of action 
after dismissal, § 419 
Objections to award, § 268 

Part of judgment, recovery of cost of prevailing 
party as affected by, § 9 
Perfecting judgment. 

Failure of, § 91 
Without inserting costs, § 92 
Betaxation of costs, § 288, p. 536 
Security for costs, ante 

Stay of proceedings, enforcement of interlocuto¬ 
ry or motion costs, § 428, p 674 
Stipulation as to, § 5 
Taxation of costs. 

Irregularities and errors, § 291 
Objections to, appeal and error, § 349, p. 

598 

Wills, extra allowances, actions involving construc¬ 
tion, § 207, p. 444 

Witness fees, §§ 221-247, pp. 466-482 
Actual expenses, § 221 

Admissions rendering testimony unnecessary, § 
227 

Affidavits, §§ 246, 281 

Affirmative showing by, § 285 
Amount, expert witness, § 244 
Appeal from, § 228, n. 62 
Attendance on, 

Other action, § 232 
Trial, necessity of, § 231 
Void or defective subpoena, § 230 
Attorneys, § 224 


Witness fees—Continued, 

Bill of costs, specific statements in respect to, § 
280 

Both parties subpoenaing, § 226 
Certified public accountant, taxation as expert 
witness, § 244, n 38 

Consolidation of actions, effect on, § 233 
Consultation with counsel, allowance for, § 241, 
n. 11 

Continuance, effect of, § 230 
Costs and charges as including, § 221 
Counterclaim, § 221, n 99 
Criminal prosecutions, 

County’s liability for, § 456 
Defendant as liable for, § 454, p 696 
State’s liability, § 457 
Delay of cause, effect of, § 239 
Demand for, necessity, § 246 
Depositions, takmg of deposition as affecting, § 
236 

Discharge of witness, § 241 
Discretion of court, number of. 

Days’ attendance, § 241 
Witnesses taxable, § 242 

Employment of witness by party as affecting, § 
223 

Examination, failure to examine or tender for, § 
229 

After subpoena, § 227 
Excess of legal fees, § 243 
Execution, collection by, § 422, p. 661 
Expert witnesses, § 244 

Appeal and error, fees as recoverable, § 367 
Extra compensation, § 244 
Buie to tax fees as costs, § 273 
Trial of, § 284 

Time for which attendance' taxable, § 241, n. 
11 

Federal courts, 

Mileage, § 245, p 480 

Voluntary appearance without subpoena, § 
228 

Good faith, 

Attendance without subpoena, § 228 
Expert witness, § 244 
Procuring attendance, § 227 
Gratuitous services, § 246 

Habeas corpus proceeding, county’s liability for, 
§ 456, n. 45 

Holidays, allowance for, § 241, n. 13 
Husband and wife, § 223 

Improperly listing cause for trial as affecting, § 
238 

Inadmissibility of testimony as affecting, § 235 

Incompetent witness, § 234 

Interested persons, § 223 

Intoxicated witness, § 234, n. 92 

Judges, § 224 

Jurors, § 225 

Materiality of testimony as affecting, §§ 227, 236 
Mileage fees, ante 
Nominal party, § 222 
Nonattendance on trial, § 231 
Nonsuit, expert witness, § 244, n. 47 
Number of witnesses taxable, § 242 
Expert witness, § 244 
Officers of successful party, § 223 
Oppression, witnesses summoned for purposes of, 
$ 227 ^ 
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Witness fees—Continued, 

Ownership of costs awarded, § 270 
Parent and child, § 223 
Paities to action, § 222 
Per diem fees for attendance, § 241 
Expert witness, § 244 

Presence of witness in court as interested party 
111 another case, § 232 

Presumptions, materiality of testimony, § 227, n. 
02 

Prepayment, necessity of, § 247 
Relative of party, § 223 

Representative capacity, parties testifying in, § 
222 

Retaxation of costs, notice of motion, § 288, p 
530 

Satisfaction and release of judgment for, § 413 
Scientific subjects, expert testimony in respect to, 
§ 244 

^ Setting of cause for trial, necessity of, § 238 
' Statutory provisions. 

Mileage, § 245, p 479 
Taxation as costs, § 221 
Subpoena, 

Both parties subpoenaing, § 226 
Defective service, § 230 
Examination not made after, § 227 
Expert witnesses, § 244 
Failure to subpoena or examine or tender for 
examination, § 229 


Witness fees—Continued, 

Subpoena—Continued, 

Lack of for witness beyond reach, § 228 
Mileage on failure to subpoena, § 245, p 479 
Unnecessary witnesses, § 227 
Void or defective subpoena, § 230 
Sundays, allowance for, § 241, n. 13 
Taxation, term in which authorized, § 272 
Technical subjects, expert testimony in respect 
to, § 244 

Tender for examination, necessity of, § 229 
Time for which attendance taxable, § 241 
Traveling expenses, ante 
Unsuccessful party, witnesses of, § 237 
Verification in respect to, § 281 
\^ltn esses 

Expenses of qualifying, disbursements as recov¬ 
erable for, § 214, p. 450 
Mileage fees, ante 

Subpoenas, fees and expenses of serving, § 215 

Withdrawal, 

Offer of judgment, § 78 
Pleadings, effect of, § 58 
Working out costs, crimmal prosecutions, § 461 
Workhouse, commitment of defendant to, county’s li¬ 
ability for clerk’s fees, § 441, p. 686, n._ 99 
Words and phrases. Definitions, ante 
Writing, offer of judgment, requirements as to, § 78 
1 X-ray photographs, expense of as taxable, § 219, n. 62 


INDEX TO COUNTERFEITING 


Act of counterfeiting, 

Indictment or information, requirements as to, 

§ 28 

Statutory provisions, § 9 
Advertising, 

Counterfeit money for sale, § 17 
Imitating bank notes with, § 7, n. 23 

Alteration, 

Government obligations, § 12 
Proof of genuineness, prosecution for counterfeit¬ 
ing, § 30 

Altered bill, distinguished, § 1, n. 7 
Bank note detector, admissibility to prove bills coun¬ 
terfeit, § 32, p. 730 
Bank notes, 

Alteration of, § 12 

Indictment charging offense relating to counter¬ 
feiting, description, § 27, p. 732 
Similitude existing in, § 11 
Splitting of, § 12 

Statutory provisions relating to, § 7 
Bars, federal statute making crime, § 6 
Base metal, brightening piece of, § 9 
Best evidence, proof of existence or incorporation of 
bank in prosecution for counterfeiting bank notes, 
§ 33 

Bills and notes, statutory provisions relating to, § 7 
Burden of proof, prosecutions for counterfeiting, § 31 
Business cards, making or possession of in similitude 
to coins of United States, § 6 
Certainty, indictment or information, § 26 
Certificate of deposit, uttering of as offense, § 16, n. 

41 . . „ 

Checks, statutory provisions relating to, § 7 


Circulation, 

Indictment or information, allegations as to, § 27, 
p. 733 

Proof of, prosecution for counterfeiting, § 30 
Circumstantial evidence. 

Admissibility on question of scienter, § 32, p. 739 
Sufficiency in prosecution for counterfeiting, § 33 
Coins, 

Debasement of, § 12 
Federal statute, crime under, § 6 
Indictment chargmg offense relating to counter¬ 
feit, description, § 27, p. 731 
Common law. 

Felony at, § 2 
Misdemeanor at, § 2 

Concealment, admissibility of evidence as to, prosecu¬ 
tions for counterfeiting, § 32, pp 738, 741 
Confederate, counterfeit in possession of, admissibili¬ 
ty on question of scienter, § 32, p. 740 
Confession, proof of passing counterfeit by, § 32, p. 
738 

Conspiracy, possession of counterfeiting tools, instru¬ 
ments or materials, § 19 
Currency, 

Photographing of, § 20 
Statutory provisions relating to, § 7 
Debasement, coins, § 12 
Definitions, § 1 

Denominational figures, indictment or information, 
necessity of setting out, § 27, p 734 
Description, indictment or information, § 27, p. 731 
Die, indictment describing as mold, sufficiency, § 27, 
’p. 735 
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Evidence, 

Prosecutions for, 

Admissibility, § 32, pp. 738-741 
Weight and suflaciency, § 33 
Exchange, altered or counterfeit government obliga¬ 
tions, § 18 

Expert testimony, counterfeiting as provable by, § 32, 
p. 738 

False image, fabrication of as counterfeiting, § 1 
False plate, counterfeit bill as one printed from, § 1 
Federal statutes. 

Counterfeiting of gold, silver, etc., § 6 
Indictment, prosecution under, § 24 
Bequisites and sufficiency, § 25 
Felomous intent, indictment or information, necessity 
of charging, § 29 
Felony, common law, § 2 
Findings, prosecutions for counterfeiting, § 37 
Foreign coin or securities, instruments for making, 
possession of, § 19 
Foreign nations, obligations of, § 7 
Foreign stamps, illustrations of in philatelic catalog, 
§ 10 
Forgery, 

Distinguished from, § 1 

Indorsement of name of payee on government ob¬ 
ligations as counterfeitmg, § 7 
Genumeness, circulation of false coin as genuine, § 9 
Gold, federal statute, counterfeiting of as crime, § 6 
Gold dust, possession of counterfeit, § 15 
Good character, admissibility of evidence as to in 
prosecution for counteifeiting, § 32, p. 741 
Government obligations. 

Alteration of, § 12 
Buying of, § 14 
Importation of, § 14 

Intent to defraud, indictment as required to al¬ 
lege, § 29 

Passing altered obligations, § 16 
Possession of, § 15 
Sale of, § 14 
Sale or exchange, § 18 
Subject of counterfeiting, § 7 
Subject of crime, § 1 
Uttering of altered obligations, § 16 
Haec verba, description in, indictment or information, 
$ 27, p. 733 

Hard labor, imprisonment at as punishment, § 38 
Hearsay evidence, admissibility on question of scien¬ 
ter, § 32, p. 739 

Husband and wife, admissibility of evidence as to 
wife delivering quantity of counterfeit at time 
of husband’s arrest, § 32, p 740 
Importation, counterfeit obligations of United States, 
§14 

Imprisonment, punishment by, § 38 
Incorporation, proof of in prosecution for counterfeit¬ 
ing bank notes, sufficiency of evidence, § 33 
Indictment or information. 

Prosecution for, § 24 

Act of counterfeiting, § 28 
Intent, § 29 

Language of statute, § 26 
Proof as required to correspond with allega¬ 
tions, § 30 

Requisites and sufficiency, § 25 
Scienter, § 20 

SimUitude, § 27, pp. 731-736 


Indictment or information—Continued, 

Prosecution for—Continued, 

Statutory form, § 26 
Subject matter, § 27, pp. 731-735 
Indorsement, forgery of, § 7 
Information. Indictment or information, ante 
Instructions, prosecutions for coimterfeiting, § 36 
Instruments, 

Making or having m possession, § 19 
Possession of, admissibility of evidence in prose¬ 
cution for counterfeiting, § 32, p 739 

Intent, 

Indictment or information, allegations as to, § 29 
Jury questions as to, § 35 
Necessity of, § 10 

Possession of counterfeit money or government 
obligations, § 15 

Presumption as to, prosecutions for counterfeit¬ 
ing, § 31 

Proof of, prosecutions for counterfeiting, § 30. 
Sufficiency of evidence as to, § 33 
Tools, instruments and materials, making or hav¬ 
ing in possession, § 19 

Uttering counterfeit money or alteied government 
obligations, § 16 

Invalidity, uttering of counterfeit as affected by, § 16 
Issues, prosecutions for counterfeiting, § 30 
Judicial notice, pi oof of matters of which court will 
take as unessential, piosecution for counterfeit¬ 
ing, § 30 

Jury questions, prosecutions for counterfeiting, § 35 
Knowledge, 

Indictment or information, necessity of charging, 
§ 29 

Jury questions as to, § 35 

Possession of counterfeit money or government 
obligations, § 15 

Presumptions as to, prosecutions for counterfeit¬ 
ing, § 31 

Proof of, prosecution for counterfeiting, § 30 
Sufficiency of evidence as to, § 33 , 

Uttering counterfeit money or altered government 
obligations, § 16 

Law questions, prosecution for counterfeiting, § 35 
Legitimacy, admissibility of evidence as to possession, 
prosecution for counteifeiting, § 32, p. 741 
Materials, making or having in possession, § 19 
Misdemeanor, common law, § 2 
Mold, indictment describmg article as, sufficiency as 
to article technically known as die, § 27, p. 735 
Money, subject of ciime, § 1 

Name, indictment or information, uttering or passing 
counterfeit, § 29 

Numbeis of bills, indictment or information, necessity 
of setting out, § 27, p 734 
Offer of sale, offense of, § 17 
Orders, statutory provisions, § 7 
Ornamental devices, indictment or Information, ne¬ 
cessity of setting out, § 27, p 734 
Paper currency, statutory provisions relating to, § 7 
Parol evidence, admissibility in prosecution for coun¬ 
terfeitmg, § 32, p. 738 

Passing counterfeit money or government obligations, 
§ 16 

Philatelic catalog, illustration of stamps of foreign 
governments in, § 10 
Photographing currency, § 20 
Plates, making or havmg m iK>ssession, § 19 
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Possession, 

Admissibility of evidence in prosecution for pos¬ 
sessing CO unterfeit, § 32, p 739 
CoiiiiLeileit coins oi government obligations, § 16 
Sufflciency of evidence as to, § 33 
Tools, 

Indictment as required to describe, § 27, p. 
735 

Instruments or materials, § 19 
Presentment, prosecution for offense under, federal 
statutes, § 24 
Presumptions, 

Criminal intent, prosecution for counterfeitmg, § 
29 

Prosecution for counterfeiting, § 31 
Private banks, fot-gery of notes of, § 7, n. 23 
Piocodure, 

Piosecutionsfor counterfeiting, § 34 
Piosecutionafor offense, § 23 
Professional cards, making or possession of in like¬ 
ness of or similitude to coin, § 6 
Proof, prasecutioas for counterfeiting, § 30 
Prosecutions, §| 23-37, pp. 730-743 

Admissibility of evidence, § 32, pp. 738-741 
Burden of proof, § 31 
Circumstantial evidence, sufficiency, § 33 
Evidence, 

Admissibility, § 32, pp. 738-741 
W^eiglitand sufficiency, § 33 
Findings, § jr 

Indictment or information, ante 

Instmctions, § 36 

Issues, § 30 

Jury questions, § 35 

Lav7 questions, § 35 

Presumptious, § 31 

Proof, § 30 

Buies applicalDle to, § 23 
Sentence and punishment, § 38 
Siiflicieiicy of evidence, § 33 
Trial, §§ 3437 
Variance, § 80 
Verdict, § 37 

Punishment, prosecutions for counterleiting, 8 38 
Purcliawc, countcrifeit or altered obligation of United 
States, § 14 

Purport and effect, description of counterfeit instru¬ 
ment by, indictment or information, § 27, p. 734 
Res geslao, admls^sibility of evidence of matters con¬ 
stituting part of, prosecutions for counterteitlng, 
§ 32, p. 738 
Sale, 

Advertising counterfeit money for, 8 17 
Altered or counterfeit government obligations, § 
18 

Scienter, 

Hearsay evidence as Admissible on question of, § 
32, p. 739 

Indictment or information, allegations as to, 8 29 
Uttering counterfeit money or government obliga¬ 
tions, 116 

Sentence, prosecutions for counterfeiting, 8 38 
Silver, 

Federal statute, counterfeiting as crime, § 6 
Bemoval frona coin and replacement with base 
metal, §12 
Similitude, 

Element of rime, 8 1 


Similitude—Continued, 

Indictment or intormation, cbiarge of, 8 27, pp. 
731-735 

Jury questions as to, 8 35 
Necessity of, 8 H 

Possession of counterfeit money or government 
obligations, 8 

Uttering or passing counterfeit, 8 13 
Sister states, obligations of, § 7 
Spurious bill, distinguished, § 1, n. 7 
Spurious character, admissibility of evidence as to, 
prosecution for counterfeiting, § 32, p 738 
Statutory provisions, §§ 3-11, pp. 720-723 
Act of counteifeiting, 8 9 
Advertising counterfeit for sale, 8 17 
Bank notes, § 7 
Bills and notes, 8 7 
Checks, § 7 

Essential elements of crime, S§ Ar-11, pp 720-723 
Indictment or information, requisites, § 25 
Intent, § 10 
Paper cunency, 8 7 
Photographing currency, § 20 
Sale or exchange, altered or counterfeit govern¬ 
ment obligations, 8 18 
Similitude, § 11 
Subject matter, § 5 

Tools, instruments or materials, making or hav¬ 
ing in possession, § 19 
Uttering counterfeit bank bill, § 16 
Validity of subject matter, § 8 
Subject matter, 

Indictment or information, § 27, pp. 731-736 
Statutory provisions, § 6 
Validity of, § 8 

Swallowing counterfeit, admissibility of evidence as 
to in prosecution for counterfeiting, § 32, p. 741 
Third persons, possession of similar counterfeit hy, 
admissibility of evidence as to on question of sci¬ 
enter, § 32, p 740 

Toilet, hiding counterfeit in, admissibility of evidence 
as to, § 32, p. 741 
Tools, 

Description of, indictment or information, § 27, p. 
735 

Making or having in possession, 8 19 
Possession of, admissibility of evidence in prose¬ 
cution for, § 32, p. 740 

Treason, common law, counterfeit coin of realm as, § 2 
Tieasury note, passing of counterfeit note as punisha¬ 
ble, § 16, n. 44 

Trial, prosecutions for counterfeiting, §§ 34-37 
United States, 

Counterfeiting of gold and silver coin, § 6 
Intent to defraud, indictment as required to al¬ 
lege, § 29 

Uttering counterfeit, 

Admissibility of evidence in prosecution for, § 32, 
p. 739 

Name of party defrauded, indictment as required 
to set out, § 29 

Uttering counterfeit obligations, § 16 
Validity, 

Subject matter, offense as requiring, 8 8 
Uttering of counterfeit, offense as requiring, 8 16- 
Variance, prosecutions for counterfeiting, § 30 
Verdict, prosecutions for counterfeiting, 8 37 
War savmgs certificates, alteration of, § 12 
Woids and phrases, § 1 


1545 



INDEX TO OOTTNTIBS 


Abandonment, offices, effect, § 107 

Abolition of offices, legislative power, § 100, p. 892 

Abstiact companies, 

Contract with for necessary Information, validity, 
§ ISO, p 1015, n 5 

Fees collected by clerk, liability as within protec¬ 
tion of bond, § 161, p. 981, n. 19 
Abstract questions, appeal from decision on claims 
against county, § 312, n. 11 
Acceptance, contracts, 

Conclusiveness, § 200 
Proposals or bids, § 189 

Accord and satisfaction, claims against county, § 303 
Accountant, duties and habilities, § 144 
Accounting, 

Clerk, fees, § 148, n. 59 
Officers and agents, post 
Treasurer, § 148, n 58 
Trustees, § 148, n 61 
Accounts. Officers and agents, post 
Accretion, boundaries as affected by, § 15 
Acknowledgment, 

Bonds, officers and agents, § 104, p 901 
Clerks, power to sign certificates, § 133 
Deed of county property, defects, § 172, p. 1005 
Parties, post 

Acquiescence, boundaries, effect, § 22 
Actions, §§ 319-338, pp 1281-1298 

Appearance, action against county, § 329 
Bonds, recovery by, § 278, pp. 1210-1213 
Boundaries, determination, § 21 
By or against county, right of action, § 320 
Capacity to sue and be sued, § 319 
Change of venue, § 326 
Conditions precedent, §§ 321-323 
Contracts, contractor’s right of action on, § 202, 
p. 1043 

Corporate name, suit in, § 327 
County board, post 

Coupons, recovery on, § 278, pp. 1210-1213 
Defenses, actions against county, § 324 
Employees, recovery of compensation, § 126, pp. 
936-930 

Evidence, actions by or against county, § 333 
Jurisdiction, actions by or against county, § 326 
Laches in action bj; or against county, § 325 
Limitations, actions by or against county, § 325 
Name, authority to sue in name of county, § 
328 

Officers and agents. 

Enforcement of liability on bond, § 164, pp. 
984-994 

Recovery of compensation by, $ 126, pp 936- 
939 

Pleading, post 

Process, actions by or against corporation, § 329 
Rights of action by or against county, i 320 
Set-off and counterclaim, i)ost 
Statutory provisions, post 
Taxpayers, post 

Time to sue, actions by or against county, § 325 
Treasurer, duty of maintaming to recover moneys 
due county, § 143 
Trial, post 

Unorganized counties, right of action against § 
819 

Venue, § 326 

Warrants, recovery on, § 256, pp. 1159-1167 
Additional bond, officers and agents, g 104, p. 903 


Additional clerical force, employment on treasurer’s 
application, validity of contract, § 180, p. 1015, 
n 6 

Additional compensation. 

Clerk, § 117 

Officeis and agents, § 114 
Treasurer, § 119,.p 925 

Adjourned meetings, county board, § 88, p. 860 
Adjustment of accounts with other governmental di¬ 
visions, §§ 238-242 

Administration of funds, §§ 229-242, pp. 1106-1126 
Appropriations, §§ 235, 236, pp 1117-1123 
Collection and custody, § 2^ 

Disbursement, g 234 
Loans, § 237 

Reports as to finances, § 232 
Special funds, § 231, pp 1109-1113 
Administration of justice, expenses, g§ 210-213, pp. 
1058-1066 

Apprehension of criminals, g 210 
Change of venue, g 213, p 1064 
Courts, establishment and maintenance, liability, 
§ 210 

Engineers, § 213, p 1062 
Justice of the peace, § 213, p. 1062 
Peace officeis, § 212 
Police, § 212 
Prisons, § 210 

Rooms, offices and supplies, § 211 
Stenographers, § 213, p 1064 
Supplies necessary, § 211 
Witnesses, § 213, p 1062 
Administrative acts County board, post 
Adverse possession, maintenance of action against 
county in, § 320, n 37 

Advertisement, contracts, proposed lettmg, g 184 
Affidavits, 

County board, appeals from decision, g 95, p 
879 

Fees collected for taking, disposition, g 116 
Proposals or bids, freedom from collusion, § 187 
Aged persons, statutory provision authorizing expendi- 
tuie of public funds for, § 207, n. 41 
Agency of state, status as, g 1, p. 764 
Agents, Officers and agents, post 
Agricultural experiment stations, taxation to aid in 
securing location, § 281, p 1218 
Agricultural extension work, appropriations for as 
valid, g 243, p 1128, n. 60 

Agriculture, contracts for extension service, power to 
enter into, § 175 

Aid to corporations and individuals, §§ 243, 244, pp 
1126-1132 

Bonds, issuance, g 260 
Conditions precedent, § 246 
Rights and liabilities of county and taxpayers as 
stockholders, g 247 
Submission to popular vote, g 244 
Airports, construction and maintenance, g 167, p. 999, 
n, 97 

Allowance. Claims, post 
Alteration of boundaries. 

Adjustment of rights and liabilities, §§ 35-38, pp. 
783-793 

Apportionment of property, § 35 
Conditions precedent, gg 27-29, pp. 776-781 
Petition by voters, g 28 
Popular vote, g 29, pp. 778-781 
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AJtjeration of boundaries—Continued, 

Constitutional provisions, § 29, pp. 778--781 

Limitations and restrictions on power of leg- 
islatuie, § 24 
Petition by voters, § 28 
Contest of election, § 29, p. 780 
Counter petition, § 28 
County seat, effect, § 60 
Effect on other political subdivisions, § 31 
Enforcement of rights and liabilities, § 38 
Hearing on petition, § 28 

Judgment or decree, enforcement of rights and li¬ 
abilities, § 38 
Legislative power, § 23 

Limitations and restrictions on, § 24 
Liabilities, apportionment, § 36, pp. 785-789 
Lien, effect, § 34 

Mandamus, enforcement of rights and liabilities 
by, § 38 

Notice, proposal for, § 27 

Officers of original county, effect on tenure, § 33 
Operation and effect, § 30 

Political subdivisions, § 32 
Private property rights resting on matters of 
rccoid, § 34 

Parties, enforcement of rights and liabilities, § 
38 

Petition by voters, condition precedent, § 28 
Pleading, enforcement of rights and liabilities, § 
38 

Popular vote, condition precedent, § 29, pp. 778- 
781 

Private property rights resting on matters of rec¬ 
ord, effect on, § 34 
Procedure, §§ 27-29, pp. 776-781 
Pr<^erty, apportionment, § 37 
Protest against, § 28 
School districts, effect on, § 32 
Shape and contiguity of territory, § 20 
Statutory provisions, § 23 

Adiiistment of rights and liabilities, § 35 
Petition by voters, § 28 
Popular vote, § 20, pp 778-781 
Proi'odure, § 27 % 

Tax sale certificates, effect on, § 34 
Tenure of officers of original county, effect on, § 
33 

Territory improperly embraced, § 31 
Townships, effect on, § 32 
Amendment, 

Claims, § 300 

County board, record or minutes, § 91, p 865 
Petition, removal of county seat, § 64, p. 817 
Pleadings, taxpayers’ action relative to financial 
or administrative affairs of county, § 292 
Verification of claim against county, § 301 
Ancient records, boundaries, admissibility in deter¬ 
mining, § 21, n. 62 
Annexation, 

Effect on other political divisions, § 32 
Statutory provisions, § 39 
Annual reports, county finances, § 232 
Answer 

Actions against county, § 332 
Bond of officer or agent, actions on, $ 164, p 990 
Antedating, bonds, validity as affected by, § 208, p. 
1103 

Anticipating revenue, indebtedness, limitation on 
amount, § 225, p. 1095 


Appeal and error, 

Actions involving county, § 337 
Bonds, 

Actions on, § 278, p. 1212 
Appeals from decisions of county board, § 
95, p 878 

Validation proceedings, § 272, p. 1201 
Boundary dispute, appeal from decision of com- 
missioneis, § 18 

Cancellation of warrants, § 251 
Claims, allowance or disallowance, §§ 308-312, pp. 
1268-1274 

Abstract questions, § 312, n. 11 
Burden of proof, '§ 812 
Decisions reviewable, § 310 
Determination, § 312 
Dismissal of appeal, § 312 
Disposition of cause, § 312 
Hearing and determination, § 311 
Jurisdiction, § 309 
Perfection of appeal, ^ 311 
Pleading, § 311 
Review, § 312 
Right of review, § 310 
Scope of review, § 312 
Time for appeal, § 311 
Waiver of hearing, § 311 
County hoard. 

Appeals from decisions, § 95, pp 876-880 
Proceedings for removal of members, § 78, p. 
844 

Taxpayers’ appeal from order, § 295 
Maintenance of by county, § 337 
Officers and agents, 

Removal proceedings, § 108, p. 914 
Settlement of accounts, § 154 
Parties, appeals from decisions of county board, 

§ 95, p 877 

Settlement of accounts, officers and agents, § 154 
Taxpayers, right of appeal from award of audi¬ 
tor, § 280, p 1241 

Transcript, appeal from decision of county board, 

§ 95, p. 879 

Treasurer, compensation fixed by county hoard, § 
119, p 928 

Appearance, actions against county, jurisdiction con¬ 
ferred by, § 330 

Appointing power, suspension, removal or dismissal of 
officers or agents at will of, f 108, p. 008 
Appointment, officers and agents, § 101, p. 895 
Apportionment, taxation, limitation as to amount, § 
282, p. 1224 

Appropriations, §§ 235, 236, pp. 1117-1123 
Bonds, issuance in excess, § 259 
Compensation of officers, county board, § 124 
Contracts, validity as dependent on, § 227, p. 1102 
County board, liability on bond for improper 
appropriations, § 159, p. 973 
Disbursements as dependent on, § 234 
Emergency, § 236 

Indebtedness, necessity of before creation, § 227, 

p. 1102 

Injunction against illegal appropriations, tax¬ 
payers’ suit, § 296, p. 1250 
Judgment against county, § 336 
Limitations, § 236 

Officers and agents, liabihty on bond for improp¬ 
er appropriation, § 169, p. 973 
Purposes, S 236 


1547 



ININBX TO 

Appropriations—Continued, 

Statutory authority, § 236 
Statutory provisions, compliance with, § 207 
Warrants, payment as dependent on making, § 
262, p 1152 

Warrants in excess, validity, § 249, p. 1139 
Approval, 

Bonds, ofSicers and agents, § 104, p. 901 
Contracts, necessity, § 191 
Arbitration, claims against county, § 303 
Architects, 

Certificates, contracts, conclusiveness, § 200 
Compensation, § 120 

Contract for services of, competitive bids as es¬ 
sential, § 183, n. 65 

Employment, power of county board to contract, 

§ 180, p. 1014, n. 2 
Area, constitutional restrictions, § 8 

Unorganized counties as indLuded, § 12 
Arm of state, status as, § 1, p. 754 
Assessed valuation, 

Classification according to, § 4 

Limitation on amount of mdebtedness based on, 

§ 223, p. 1084 
Assessments, 

Bonds, payment from, § 276 
Taxes, § 284 

Assessors, compensation, § 120 
Assignments, 

Claims against county, § 318 
Contracts, § 197 
Warrants, § 250 

Actions to recover on by assignee, S 256, p. 
1163 

Assumpsit, 

Bonds of county officer, recovery on action in, § 
164, p. 984 

Implied contracts, recovery against county in ac¬ 
tion of, § 204, p. 1049, n. 83 
Warrants, recovery in action of, § 256, p. 1160 
Attachment, liability, § 331 
Attestation, 

Bonds, § 268, p. 1193 
Clerks, power, § 133 
Ordinances, § 92, p. 870 
Attorney general. 

Bonds of officers or agents, party to actions on, 

§ 164, p. 986 

j County board, proceedings for removal of mem¬ 
bers, § 78, p. 842 

Transcript and brief served on, county as party 
on appeal, § 337 
Attorneys, 

Administration of justice, liability for compensa¬ 
tion and expenses rendered in connection 
with, § 213 

Employment, validity of contract, § 181 
Poor persons, liability for compensation of at¬ 
torneys appointed to defend, § 213, p. 1065 
Representation by, jurisdiction m action agamst 
county as obtained by, § 330 
Attorney’s fees, 

Accord and satisfaction of claim, § 303, p. 90 
Contracts relatmg to, power to enter mto, § 181 
Officers and agents, 

Actions on bonds, § 164, p. 904 
Allowance, § 129, n. 90 

Presentation of claim for, necessity, § 297, n. 10 
Warrants, validity of provision, § 262, p. 1164 


COUNTIES 

Audit, 

Allowance of claims. Claims, post 
Appropriation for, power of board, § 222, p. 1080, 
n. 32 

Officers and agents, post 
Auditor, 

Actions, duty to institute, § 140 
Audit and settlement of accounts, officers and 
agents, § 152 

Claims, disagreement with allowance as justify¬ 
ing refusal to issue voucher, § 316 
Compensation, § 116 

Contract for employment of, competitive bids as 
essential to validity, § 183, n. 65 
Contract of employment, validity, § 180, p. 1015, 
n. 5 

Duties, § 140 
Liabilities, § 140 
Mimstenal duties, § 140 
Powers, § 132 

Rejection of claims by, effect, § 297 
Taxation, levy of tax by, § 283, p. 1227 
Third persons, liability for failure to perform 
duties, § 140 
Warrants, 

Duty to issue, § 140 
Issuance, § 249, p. 1143 
Authentication, bonds, § 267 
Automobiles, 

County board as authorized to purchase, § 179 
Seizure for violation of laws, liability for ex¬ 
pense of towage, § 210, n. 12 
Available assets, indebtedness, consideration in de¬ 
termining amount for purpose of hmitation, § 
224, p. 1089 

Back tax attorney, officer, status as^ § 100, p. 890, 
n. 84 

Bailiffs, fees and expenses, liability, § 212 
Ballots, 

Bonds, election on question of issuance, § 266, p. 
1184 

Contracts for printing of, competitive bids as es¬ 
sential to validity, § 183, n. 65 
Expense, liability, § 209 

Removal of county seat, election, § 70, p. 823 
Bank failures, 

Loss resulting from, liability on bond of officer 
or agent, § 159, p 975 

Treasurer, liability for loss of funds through, § 
143 

Bearer, warrants payable to, payment, § 252, p. 1153 
Bids, proposals or bids. Contracts, post 
Biennial audit, taxation, § 281, p. 1217 
Bill of exceptions, county board, appeals from deci¬ 
sions, § 95, p. 879 
Bills and notes. 

Officers and agents, promissory note in lieu of 
bond, § 104, p 901 
Power to issue, § 257 
Blank indorsement, warrants, effect, § 250 
Blanks, expense of as chargeable to county, § 208 
Boat garage, construction, § 167, p 999, n. 97 
Bona fide purchasers, warrants, § 250 
Bondholders, parties to taxpayers’ action relating to 
issuance of bonds, § 291, n. 14 
Bonds, §§ 258-278, pp 1169-1213 
Actions on, § 278, pp. 1210-1213 
Advertisement of sale, misrepresentations, lia¬ 
bility of county, § 220, n. 92 
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Bonds—CJontinued, 

Advice respecting issue, power to employ coun¬ 
sel, § 181, n 28 
Aid to corporations, 

Issuance, § 260 

Submission of question to popular vote, § 

266, p 1182 

Amount, limitations, § 259 

Antedating, validity as affected by, § 268, p. 1193 
Appeal and error, ante 
Appropriations, issuance in excess, § 259 
Appioval, 

Estoppel to question validity, § 270 
Sale, § 275, p. 1205 
Assent of taxpayers, § 265 
Assessments, payment from, § 276 
Attestation, § 268, p 1193 
Authentication, § 267 

Ballots, election on question of issuance, § 266, 
p. 1184 

Bridges, power to issue, § 261 
Brokers, agreement to pay for assistance m ef¬ 
fecting sale, § 275, p. 1204 
Burden of proof. 

Actions on, § 278, p. 1212 
Validation proceedings, § 272, p. 1200 
Certification, estoppel to question validity, § 270 
Certification of election on question of issuance, 
§ 266, p. 1188 

Claims, presentation as unnecessary, § 297 
Compromise of bonded Indebtedness^ § 276 
Conditions precedent, actions on, § 278, p 1210 
Conditions precedent to issuance, §§ 262, 263 
Consideration, presumption as to, § 269 
Constitutional pi ovisions, post 
Construction and operation, § 273 
Contents, § 268, pp 1192-1195 
Contracts, post 

Countersigning, requirements as to, § 268, p. 1193 
County board, 

Issuance by, § 267 
Members, § 76 

Curative acts validating, § 271 
Date, requirements as to, f 268, p. 1193 
Defenses, actions on, § 278, p. 1210 
Denomination, § 208, p. 1193 
Earmarking funds tor payment, § 277 
Election, post 

Equity, delivery compelled by court of, § 272, p. 
1198 

Estoppel, questioning validity, § 270 
Evidence, 

Actions on, § 278, p. 1212 
Validation proceedings, § 272, p. 1200 
Execution, § 208, p. 1193 

Executory contract for sale, power to enter into, 
§ 275, p. 1205 

Expenses, deduction from proceeds of sale, § 275, 
p 1204 

Favorable vote at election on question, § 266, p. 
1189 

Ferries, power to issue for operation, § 201 
Form, § 268, pp. 1192-1195 
Full faith and credit, pledge, § 273 
Funding, 

Indebtedness, issuance, § 258, p, 1171 
Limitation as to amount, § 259 
Submission to popular vote, § 266, p 1183 
Validation, § 272, p. 1199 


Bonds—Continued, 

Grade crossings, power to issue for elimination, 

§ 261 

Harbors, power to issue for dredging, § 261 
Hospitals, power to issue, § 261 
Implied power to issue, § 258, p. 1170 
Injunction against issuance, § 272, p. 1198 
Taxpayers’ suits, § 296, p 1250 
Interest, 

Payment, § 276 

Provisions m respect to, § 268, p. 1194 
Irrigation, power to issue in aid, § 261 
Issuance, §§ 267-272, pp, 1191-1202 
Issues, actions on, § 278, p 1211 
Judgment or decree, 

Actions on, § 278, p. 1212 
Validation proceedings, § 272, p. 1201 
Jurisdiction, 

Actions on, § 278, p. 1210 
Contest of election on question, § 286, p. 1191 
Jury questions, actions on, § 278, p. 1212 
Laches, effect of in actions on bonds, § 278, p. 
1211 

Levy of tax, validity as dependent on, § 263 
Limitation of actions, § 278, p. 1211 
Limitations on issue, § 259 

Mandamus, compelling levy of tax for purpose 
of paying, § 278, p. 1210 
Maturity, interest after, § 276 
Merger of counties, effect of as respects constitu¬ 
tional limitation on amount, § 250, n 5 
Navigation, power to issue for improvement, § 
261 

Necessary expense, submission to popular vote 
when issued, § 266, p 1183 
Notice, 

Election on question of issuance, § 286, p. 1186 
Proposal to issue, § 264 
Sale, § 275, p. 1204 

Number of votes required at election on question 
of issuance, § 266, p. 1188 
Obligation, form, § 268, p. 1193 
Officers and agents, post 
Opposing petition, § 265 

Order for election on question, § 266, p. 1184 
Ordinance or resolution, passage of as necessary 
before issuance, § 264 

Par, sale for less than prohibited, § 275, p 1206 
Parties, post 
Payment, § 276 

Medium, § 275, p. 1205 
Provision for as essential to validity, § 263 
Provisions respecting time and place of, § 
268, p. 1194 

Petition for reteiendum, requirements as to, § 
265 

Pleading, post 

Pledge of revenues to payment, § 276 
Popular vote. 

Issuance in aid of internal improvements, § 
262 

Submission, § 266, pp 1183-1191 
Power to issue, § 258, pp. 1169-1173 
Precincts, S 41 

Preliminary proceedings, §§ 264r-266, pp. 1180- 
1191 

Presumptions, 

Actions on, § 278, p. 1212 

Bond of officer or agent, § 164, p. 991 
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Bonds—Continned, 

Presumptions—Continued, 

Validity, § 269 

Printing, deduction of expense from proceeds, § 
275, p 1294 

Private sale, disposal by, § 275, p 1204 
Proceedings, determination of validity, § 272, pp 
1198-1202 

Proposal to issue, notice, § 264 
Public impiovcmonts, power to issue, § 261 
Public purpose, issiianea, § 258, p 1171 
Public sale, § 275, p. 1204 
Purpose for which issued, § 258, p 1171 
Qualification of voters at election on question of 
issuance, § 266, p 1188 
Bailroads, issuance in aid, § 260 
Rate of interest, pi ovisions, § 268, p. 1194 
Ratification, § 270 
Recitals, § 268, p. 1193 

Estoppel to deny, § 270 

Record of election on question of issuance, § 266, 

p. 1188 

Recreational purposes, power to Issue, § 261 
Refunding bonds, post 

Refunding indebtedness, issuance, § 258, p 1161 
Registration, § 274 
Reissuance, § 267 

Repeal of law authorizing, effect, § 258, p. 1170 
Requisites, §§ 267-272, pp. 1191-1202 
Review, 

Actions on, § 278, p 1212 
Issuance and sale, § 272, p. 1198 
Validation proceedings, § 272, p. 1201 
Roads, power to issue, § 261 
Sale, § 275, pp. 1203-1206 
Schools, power to issue, § 261 
Seal, requirements as to, S 268, p 1193 
Second election on question of issuance, § 266, p 
1191 

Sewage system, power to issue, § 261 
Signing, requirements as to, § 268, p. 1193 
Sinking fund, establishment for payment, § 276 
Source of payment, § 276 
Special fund, payment from, § 276 
Statutoiy provisions. 

Compliance with, §§ 262, 267 
Construction and operation, § 273 
Form and contents, § 268, pp. 1192-1195 
Limitations on issue, § 259 
Payment, § 276 
Power to issue, § 258, p. 1170 
Prelimmary proceedings, §§ 264r-266, pp. 1180- 
1191 

Provision for payment, § 263 
Registration, § 274 
Sale and transfer, § 275, p. 1203 
Sinking funds, § 277 

Submission to popular vote, § 266, p. 1182 
Vahdation proceedings, § 272, p. 1199 
Vahdity, § 269 
Statutory validation, § 271 

Subcontractors, requirements as to, § 201, p. 1037 
Submission to popular vote, § 266, pp. 1182-1191 
Taxpayer’s action to restrain issuance, defenses, 
§ 289 

Terns, § 268, pp. 1192-1195 
Tune, 

Election on question of issuance, § 266, p. 
1184 


Bonds—Continued, 

Time—Continued, 

Issuance, § 267 
Sale, § 275, p 1204 
Transfer, § 275, pp. 1203-1206 
Treasurer, post 

Trial, actions on, § 278, p 1212 
Tuberculosis hospital, power to issue for as neces¬ 
sary expense, § 266, p 1183, n 27 
Validation, 

Proceedings under statute, § 272, p 1199 
Statutoiy provisions, § 271 
Validity, §§ 267-272, pp. 1191-1202 
Presumptions as to, § 269 
Proceedmg to determine, § 272, pp 1198-1202 
Variance, actions on, § 278, p 1211 
Venue, validation proceedings, § 272, p. 1200 
Voting machines, use of in election on question of 
issuance, § 266, p 1186 
Warrants distinguished, § 248 
Bookkeepers, compensation, § 120 
Booths, elections, liability for cost, § 209, n 88 
Boi rowing money, 

Bonds, implied power to issue, § 258, p. 1170 
Power, § 222, p 1078 

Submission of question to popular vote, § 226, p. 
1096 

Boundaries, §§ 14-22, pp 765-774 

Adoption of recognized boundary, § 17 
Alteration of boundaries, ante 
Ancient records, admissibility in suit to deter¬ 
mine, § 21, n. 62 

Burden of proof, actions to determine and settle^ 
§ 21 

Constitutional provisions, restriction on legisla¬ 
ture, § 14 

Contemporaneous interpretation of legislative act 
fixing, § 16 

Contiguity of teiritory, § 26 
County seat, § 53 

Distance of county line from, § 25 
Courthouse, distance of county line from, § 26 
Creation I’equiring definition, § 14 
Definition, § 14 

Dilute respecting settlement, § 17 
Distance of county line from courthouse or coun¬ 
ty seat, § 25 

Establishment, §§ 17-21, pp. 767-773 
Burden of proof, § 21 
Calls, controlling, § 20 
Commissioners, § 18 
Courses and lines, § 20 
Description, § 17 
Joint surveys, § 19 
Legislative power, § 17 
Long acquiescence, §.22 
Monuments, § 20 
Operation and effect, § 30 
Surveyors, § 19 
Usage, effect, § 22 

Extrinsic evidence, admissibility in determining* 
§ 21 

Gulf as, § 15 - 

Legislative power, alteration, § 23 
Long acquiescence, effect, § 22 
Ocean as, § 15 

Presumptions, statutory provisions, S 16 
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Boundaries—Continued, 

Re-establishment of boundaries, §§ 17-21, pp, 767- 
773 

Legislative power, § 17 
Surveyors, § 19 
Shape of teriitory, § 26 
Statutoiy provisions, post 
Stream or other body of water as, § 16 
Suit to determine and settle, § 21 
Usage, effect, § 22 

Breach of contract, actions for, contractor and sure¬ 
ties’ rights, § 202, p 1044 
Bribery, 

County seat election, effect, § 58, p 812 
Removal of county seat, election on question, § 
70, p 826 

Bridge commissioners, compensation, § 120 
Bridge distiict, commissioner of as county officer, § 
100, p. 890, n 84 
Bridges, 

Bonds, power to issue, § 261 
Taxation, § 281, p. 1218 

Warrants issued for construction and mainte¬ 
nance, validity, § 249, p. 1136, n. 82 

Budget, 

Claims, allowance in excess of fund, § 305, p. 1266, 
n 22 

Indebtedness, necessity before creation, § 227, p. 
1102 

Taxation, rate based on, § 282, p. 1224 
Budget system. 

Operation under, § 234 
Pui-pose, § 235 

Building committees, members of as county officers, 

§ 100, p 800, n 84 
Buildings. Public buildings, post 
Burden of proof, 

Actions by or against county, § 333 

Bond of officer or agent, actions on, § 164, p, 991 

Bonds, actions on, § 278, p 1212 

Bonds, validation proceedings, § 272, p. 1200 

Boundaries, location, § 21 

Claims, 

Appeal from decision, § 312 
Rescission of allowance, § 316 
Contracts, actions against county, § 202, p 1045 
County board. 

Criminal prosecution of members, § 99, p. 
S87 

I*roceedings for removal of members, § 78, p. 
843 

Indciitedness, limitation on amount, § 224, p. 1088, 
n. 04 

Oflicers and agents, post 

Taxpayers’ action relative to financial or admin¬ 
istrative affairs of county, § 203 
Wan ants, actions on, § 256, p 1164 
Calls, boundaries, controlling effect, § 20 
Cancellation, warrmits, § 261 
Cai>acity to sue and be sued, § 310 
Carrying charge, warrants, validity as affected by 
inclusion, § 265, n. 18 
Census Federal census, post 
Certainty, 

Appropriations, § 235 
Contracts, requirements as to, § 191 
Certificate of election, county board, necessity, § 76 
Certificates, disbursements by county treasuier with¬ 
out, credit for, § 161 


OOUNTIBS 

Certificates of Indebtedness, §§ 248-256, pp. 1134-1167 
Assignment, action on by assignee, § 256, p. 1163 
Negotiability. § 250 
Payment, § 252, p. 1154 
Validity, § 249, p 1135 

Certified check, bids on contract accompanied with, 
return on alterations in contract, § 188 
Certiorari, 

Claims, review of action on, § 308 
Employees, review of action of pension commis¬ 
sion, § 130 

Removal of county seat, review of decision by, § 
69 

Taxpayers, right to prosecute writ of to review of¬ 
ficial action of county board, § 286, p. 1241 
Chairman, county board, election, § 80 
Chancery '•lerk, compensation, § 120 
Change of boundaries, alteration of boundaries, ante 
Change of venue, 

Actions by or against county, § 326 
Administration of justice, liability for expense In 
connection with, § 213, p. 1064 
Costs on, liability, § 210 

Jurors, expense in resi>ect to as chargeable to 
county, § 213, p. 1066 

Channel, boundaries as affected by change, § 15 
Chaiges, 

Officers and agents, accounting, § 161 
Statutory provisions imposing liability, § 207 
Charter, 

Adoption, § 6 
Officers and agents, 

Appointment in accordance with, § 101, p. 
897 

Duties defined by, § 139 

Taxation, limitation in respect to amount of levy, 
§ 282, p 1222, n. 68 
Checks, treasurer, 

Liability on acceptance as cash, $ 143 
Refusal to receive, § 136, p. 949 
Cities, distinguished, § 3 
CitlTiens, representative, § 1, p. 765 
Civil division, status as, § 1, p. 763 
Civil proceedings, costs accruing in, liability, § 210 
Civil service. 

Compensation of officers appointed under, certifi¬ 
cate as essential to payment, § 124 
Offlceis and agents, constitutional provisions, § 
101, p. 804 

Removal or suspension of officers, power of board, 
§ 108, p. 909 

Claims, §§ 297-318, pp. 1263-1281 
Accord and satisfaction, § 303 
Amendment, § 300 
Appeal and error, ante 

Appropriations, disallowance because of lack of, 
§ 305, p. 1265 
Arbitration, § 303 
Assignment, § 318 

Audit and allowance, §§ 302-315, pp. 1260-1278 
Appeal and error, ante 
Bar to subsequent suit, § 314 
Conclusiveness, § 313 
Delegation of duty in respect to, § 304 
Discretion, § 306, p. 1264 
Duty to allow or disallow, § 305, p. 1263 
Effect of allowance or disallowance, § 313 
Interest, § 306 

Judicial power, § 305, p. 1263 
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1 Claims—Contimied, 


Claims—Continued, 

Audit and allowance—Continued, 

Necessity, § 302 
Powers and duties, §§ 304-306, pp. 1262-1267 
Quasi judicial powers, § 365, p 1263 
Reasons for disallowance as required to be 
spiead on lec'ord, § 307 
Reconsideration, § 315 
Second audit, § 315 

Sufficiency without formal judgment, § 307 
Bar to suit on, allowance or disallowance as, § 
314 

Bond or undertaking, appeal from decision re¬ 
quiring, § 811 

Budget fund, allowance’ in excess, § 305, p. 1266, 
n 22 

Burden of proof, 

Appeal fiom decision, § 312 
Rescission of allowance, § 315 
Certiorari, review of action on, § 308 
Compromise, f 303 
Constitutional provisions, post 
County board, allowance or disallowance, § 304 
Decisions, § 307 

De facto board, reconsideration of claims allow¬ 
ed by, § 315 

Definiteness, orders of allowance, § 307 
Delay in payment, penalty or damages, § 316 
Disci etion, 

Allowance, § 305, p, 1264 
Payment, § 316 

Dismissal of appeal from decision on, § 312 
Effect of allowance or disallowance, § 313 
Evidence, hearing on, § 307 

Extinguishment of obligation, payment operating 
as, § 316 

Fraud, recovery back of payments made through, 
§ 317 

Governor, presentation, § 297, n. 92 
Hearing on, § 307 

Injunction against allowance, taxpayers’ suits, § 
296, p. 1250 

Interest, allowance, § 306 
Itemization, § 300 

Jurisdiction, review of actions on, § 309 
Liability, § 207 

Liquidation, settlement operating as, § 303 
Mandamus, compelling acceptance for filing by, § 
209 

Maturity, presentation before, § 298 
Minutes, entry of order on, § 307 
Mistake, recovery back of payments made 
through, § 317 

Moral obligation, § 207, n. 34 
Notice, 

Assignment, § 318 

Reconsideration of decision on, § 315 
Numbering, § 316 
Officers and agents, post 

Parol evidence, admissibility in hearing on, § 307, 
n 51 

Partial disallowance, independent action as bar¬ 
red by, § 314 
Payment, §§ 316, 317 

Funds available, $ 316 
Preferences, § 316 
Recovery, § 317 

Premature appeal from decision on, effect, § 311 


Presentation, §§ 297-801, pp. 1253-1260 

Compliance with statutory provisions, § 299 

Demurrer as not lying to, § 299 

Foimal requisites, § 299 

Itemization, § 300 

Manner, § 299 

Necessity, § 297 

Pleading, § 332 

Statement, § 300 

Sufficiency without formal Judgment on, § 307 
Time, § 298 
Verification, § 301 

Prima facie evidence, allowance as, § 313 
Proceduie, hearmg on, § 307 
Proof, § 301 

Quasi judicial powers, audit and allowance, § 306, 
p. 1263 

Ratification of payment, § 316 
Reconsideration of action on, § 315 
Record, aRowance as required to be spread on, § 
307 

Recovery of payment, § 317 
Registration, § 316 

Rejection, reasons as required to be stated, § 307 
Review of decision on, § 310 
Second audit, § 315 
Set-offs against, § 305, p. 1264 
Statement, § 300 
Statutory provisions, § 207 
Audit and allowance, § 302 
" Hearmg in accordance with, § 307 
Interest on, § 306 
Payment, § 316 
Presentation, § 297 

Compliance with requirements, § 299 
Statement, § 300 
Time for presentation, § 298 
Temporary board, audit and allowance by, § 304, 
n. 91 

Time, appeal from decision on, § 311 
Time for presentation, § 298 
Transcript, appeal from decision on, § 311 
Verification before presentation, § 301 
Voluntary payments, recovery back, § 317 
Waiver, hearing on appeal, § 311 
Waiver resulting m, § 306, p, 1265, n. 26 
Warrants, presentation of claim for payment, 
necessity of, § 297, n. 95 
Writmg, presentation, $ 300 
Classification, § 4 

Ordmances, § 92, p. 869 
Clerical assistance, liability for expense, § 208 
Clerk, 

Accounting, fees, § 148, n. 59 
Acknowledgment, power to sign certificate, § 133 
Additional compensation, § 117 
Attestation of proceedings, § 133 
Binding effect of acts on county, § 133 
Bonds, 

Abstract company’s funds as withm protec¬ 
tion, § 161, p. 981, n. 19 
Liability on, § 159, p. 971, n. 71 
Compensation, § 117 
Contracts, power to enter into, § 175 
Conveyances, duty of recording, § 141 
County board, § 80 
Duties, § 141 

Clerk of county board, S 144 
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Cleik—Continued. 

Estoppel, acceptance under protest of less than 
lawful salary, § 117 
Liabilities, § 141 
Ministerial duties, § 141 

Ministerial power, statutory provisions, § 133 
Oaths, power to administer, § 133 
Officer, status as, § 100, p. 890, n. 83 
Officers and agents, appointment to fill vacancies 
by, § 101, p. 897, n. 58 
Powers, § 133 

Process, power to issue, § 133 
Process served on, actions against county, § 329 
Quasi judicial duties, § 141 
Quasi judicial powers, statutory provisions, § 
133 

Records, keeping, § 141 

Services outside official duties, compensation, § 
117 

Status as officer, § 100, p 890, n. 83 
Statutory provisions, post 

Taxation, authority to levy tax, § 283, p. 1227 
Collateral attack, 

Compensation of officers, allowance, § 124 
Oomptrollei, report, § 104, p. 988 
Contracts, § 199 
County board, 

Decisions, ludgments and orders, § 94, p. 874 
Record, § 91, p 867 
County seat, location, § 54 
De facto officers, title to office, § 101, p. 894 
Judgment in action by or against county, § 335 
Officers and agents, dismissal proceedings, § 108, 
p 914 

Organization, § 45 
Property, title to-, § 166 
Collection of funds, § 233 
Collectors, compensation, § 120 

Collusion, contracts, affidavit of fieedom from in 
papers accompanying bids, § 187 
Commercial paper. 

Power to issue, S 257 

Treasurer, power to take or transfer, § 136, p. 
948 

Commission, officers and agents, § 105 
Commissionoi*s, 

See, also, County Board, post 
ApiK>intment of officers by, legislative provi¬ 
sions, § 101, p. 896 

Audit and settlement of accounts, officers and 
agents, § 152 
Buildings, § 73 

Contracts, power to enter into, § 175 
County seat, location by, § 54 
Devise of property to, validity, § 166 
Establishment of boundaries by, § 18 
Examination of accounts, county board, § 86 
Liabilities of commissioner of particular fund, § 
144 

Process served on, actions against county, § 329 
Public buildings, power to construct, maintain 
and repair, § 167, p 997 
Warrants, power to issue, § 249, p 1142 
Commissioners of revenue, audit and settlement of 
accounts, officers and agents, § 152 
Commissions, 

Officers and agents, recovery, § 111 
Treasurer, § 119, p. 925 

20 C J.S.-98 


Common law, actions. 

By or against county, venue determined under, § 
326 

Capacity to sue or be sued, § 310 
Common law bond, motor patrolmen, liability on, § 
161, p. 981, n. 22 
Compensation, 

Additional compensation, ante 
Architect, § 120 
Assessors, § 120 
Auditor, § 116 

Board of equalization, members, § 120 

Bookkeepers, § 120 

Bridge commissioner, § 120 

Chancery clerk, § 120 

Clerk, § 117 

Collector, § 120 

County board, members, § 79, pp. 844r-348 
De facto officers, § 109, p 915 
De jure officers, § 109, p 915 
Deputies, § 122, pp 930-933 
Employees, § 122, pp 930-933 
Engineer, § 120 
Health officer, § 120 
Humane officer, § 120 
Live stock inspector, § 120 
Officers and agents, post 
Ordinary, § 120 
Police officer, § 120 
Probation officer, § 120 
Solicitor, § 120 
Surveyor, § 118 
Treasurer, § 119, pp 924-929 
Compromise and settlement, 

Bonded indebtedness, § 276 
Bonds, officers and agents, § 162 

Condition precedent to actions on, § 164, p. 
985 

Claims against county, § 303 
Officers and agents, actions on bonds, § 164, p. 994 
Power in respect to, § 233 
Taxes, power to compromise, § 285, p. 1235 
Treasurer, power to make settlement, § 136, p. 
947 

Comptroller, 

Audit and settlement of accounts, officers and 
agents, § 152 

Collateral attack, report, § 164, p. 988 
Countersigning of payi oil warrant, § 249, p. 1146, 
n 03 

Intervention, actions against county, f 327 
LiabUities, $ 144 
Powers, § 137 

Warrants, countersigning and approval, § 249, p. 
1144 

Computation, Indebtedness for purpose of limitation 
on amount, § 224, pp. 1086-1090 
Concessions, public buildings, lease, § 170, n. 30 
Conclusiveness, 

Claims, allowance or disallowance, § 313 
Settlement of accounts, officers and agents, § 163 
Concurrent bonds, officers and agents, liability on. § 
100 

Condemnation, property acquired by, § 166 
Conditional location, county seat, § 56 
Conditions piecedent. 

Actions mvolvmg county, §§ 321-323 
Aid to corporations or individuals, § 246 
Alteration of boundaries, 5§ 27-29, pp. 776-781 
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Conditions precedent—Continued, 

Bonds, 

Actions on, § 278, p. 1210 
Issuance, §§ 262, 26S 
Contracts, § 174 

Performance as essential to recovery, § 200 
Oflaeers and agents, actions on bonds, § 164, p. 
984 

Taxpayers, actions In behalf of county, § 287 
Warrants, actions to recover on, § 256, p. 1161 
Confession of judgment, county board, power to en¬ 
ter, § 82, p 851, n. 18 

Conscience money, designation of fund to which cred¬ 
ited, § 231, p. 1109 
Consent, creation, § 6. 

Consent judgment, authority to consent to, § 335 
Consideration, 

Bills or notes, defense of want of, § 257 
Bonds, presumption as to, § 269 
Contracts, necessity, § 191 
Property, sale or conveyance, § 172, p. 1004 
Consolidation, 

Legislative power, § 23 
Municipal corporations, § 42 
Consolidation of oflaces, legislative power, § 100, p. 
892 

Constitutional provisions. 

Alteration of boundaries, ante 
Area, § 8 

Unorganized counties as Included, § 12 
Bonds, 

Limitations on issue, § 259 
Power to issue, § 258, p. 1170 
Prehminary proceedings, §§ 264-266, pp. 1180- 
1191 

Provision for payment, § 263 
Submission to popular vote, § 266, p. 1182 
Borrowing money, § 222, p. 1078 
Boundanes, restriction on legislature, § 14 
Buildings, location and erection as governed by, 
§ 73 
Claims, 

Appeal, § 308 

Audit and allowance, § 304 
Payment, § 316 
Glassification under, § 4 
Clerks, compensation, § 117 
Compensation of officers. 

Time and source of payment, § 125 
Treasurer, § 119, p. 924 
Contracts, 

Competitive bidding, § 185 
Construction m accordance with, § 199 
Corporate capacity under, J 3 
County boar^ 

Creation under, § 74, p. 833 
Legislative power under, $ 84 
Ordinances, § 92, p. 868 
Supervision of county officers, § 85 
Creation, § 6 

Restrictions on power of legislature, §§ 7-10 
Debt limits. Injunction against exceeding, § 296, p. 
1250 

Governmental powers, § 49 
Indebtedness, 

Limitation of amount, $ 223, pp. 1081-1086 
Provision for payment, $ 227, p. 1100 
Submission to popular vote, § 226, p 1096 
Local self-government under, § 6 


Constitutional provisions—Continued, 

Minimum limit of population, § 9 
Officers and agents, post 
Organization, § 42 
Population, § 9 
Property, lease, § 170 
Reduction of area, § 8 
Shape and contiguity of territory, § 26 
Taxation, post 
Torts, liability, § 215 
‘ Treasurer, 

Compensation, § 119, p. 924 
Powers limited by, § 136, p 947 
Unorganized counties, application of, J 12 
Warrants, 

Compliance with as essential to validity, § 
249, p. 1137 

Funds from which payable, § 253 
Construction, 

Actions, statutory provisions for suits against 
county, § 319 
Bonds, § 273 

Contracts with county, § 201, p. 1040 
Statutory provisions relating to issuance, § 
258, p. 1170 
Contracts, § 199 
Public buildings, post 

Statutory provisions, creation of county, § 11 
Construction contracts, individual interest of officer 
as affecting validity, § 192 
Contempt, county board, power to punish for, § 83 
Contest, 

County seat election, § 58, p. 813 
Elections, 

Aid to corporations or individuals, § 244 
Alteration of boundaries, § 29, p. 780 
Bonds, § 266, p. 1191 
County officers, § 101, p 895 
Liability for expense, § 209 
Removal of county seat, election on question, § 70, 
p. 827 

Contiguity of territory, constitutional or statutory 
provisions regulating, § 26 
Contingent fund, warrants, payment out of, § 254 
Contractors, bonds* subcontractors, § 201, p. 1037 
Contracts, §§ 173-206, pp. 1006-1062 

Acceptance of work done under, conclusiveness, 
§ 200 

Acceptance or rejection, proposals or bids, § 189 
Actions, 

Contractor’s right of action on, { 202, p. 1043 
Laborers^ § 202, p. 1044 
Materialmen, $ 202, p. 1044 
Subcontractors, § 202, p. 1044 
Sureties, 5 202, p. 1044 

Agent, employment, power to enter Into, § 180 
Alteration, § 198 

Alternative methods, specifications as required to 
contain, § 185 

Appropriations as essential to validity, § 227, p. 
1102 

Approval, necessity, § 191 

Architect’s certificates, conclusiveness, § 200 

Assignment, $ 197 

Actions by assignees, § 202, p. 1044 
Attorney’s fees, power to enter lnto,''§ 181 
Bids or proposals, §§ 183-189, pp. 1019-1024 
Binding effect, { 174 
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Contrajcts—Continued, 

Bonds, § 201, pp. 1037-1043 

Action on, joinder of parties, § 203 
Construction together with statutory provi¬ 
sions, § 201, p 1040 

Contracts, bids as required to be accompanied 
with, § 188 

Laborers’ right of action on, § 205 
Materialmen as parties to be benefited, $ 201, 
p. 1038, n. 34 

Materialmen’s right of action on, § 205 
Notice as essential to create liability on, § 
201, p. 1042 

Plans or specifications, change in as affecting 
liability, § 201, p, 1042 
Signing before giving, § 190 
Subrogation of subcontractor, § 201, p. 1041 
Third persons* rights and remedies on, § 205 
Breach, contractor’s right of action, § 202, p 1043 
Budget or estimate as essential to validity, § 227, 

p. 1102 

Buildings, construction, § 178 
Burden of proof, actions against county on, § 202, 
p. 1045 

Cancellation or restraining payment under, con¬ 
tractor as necessary party to taxpayers* suit 
for, § 291 
Capacity, § 173 

Certainty, requirements as to, § 191 
Clerk, power to enter into, { 175 
Collateral attack, § 199 , 

Commissioners, power to enter into, § 175 
Competitive bidding as essential to validity, § 183 
Concessions in favor of contractor, § 200 
Conditions precedent, § 174 

Performance as essential to recovery, $ 200 
Consideration, 

Necessity, 8 191 

Rescission requiring return, § 198 
Constniction and operation, § 199 
Constiuction of buildings, power to enter into, § 
178 

Counsel, employment, 8 181 
County board, post _ • 

County court, power to enter into, § 175 
Cow tester, jiower to enter into contract of em¬ 
ployment, § 180, p. 1014, n 94 
Damages, ascertainment of m actions against 
county, § 202, p. 1046 

Deposits or security, bids as required to be ac¬ 
companied with, § 188 
Discretion, letting, 8 189 

Employment of agents and servants, power to en¬ 
ter into, § 180, KE>. 1013^1016 
Employment of counsel, § 181 
Equitable liens, laborers and materialmen, 8 201, 
p. 1042 

Evidence, actions against county on, § 202, p. 
1045 

Execution and signing, requisites, § 190 
Findings, actions against county on, 8 202, p. 1046 
Fiscal court, power to enter into, 1176 
Forfeiture, extension of time for performance 
after, 8 198 

Forfeiture of deposit, equitable relief against, 8 
202, p. 1044 

Formal requisites, 8 190 

Fraud, setting aside on ground, 8 191 


Contracts—Continued, 

Illegal contracts, post 
Implied contracts, post 

Implied warranty, contractor raying on as au¬ 
thorized to recover, 8 204, p. 1051 
Improvements, § 178 

Indexing of records, power to enter into, § 179 
Individual interest of officer, effect, 8 192 
Individual liability on, 8 199 
Injunctions, county’s suit for, § 203 
Interpretation, § 199 

Judgment or decree, actions against county on, § 
202, p. 1046 

Jury questions, actions against county on, § 202, 
p. 1046 

Labor, bond to secure payment of debts incurred, 

8 201, p 1039 

Laborers, rights and remedies on contractor’s 
bond, 8 205 

Letting, lowest responsible bidder, § 189 
Limitation on amount of indebtedness as affect¬ 
ing right to make, 8 223, p. 1084 
Limitations, 8 174 

Lowest responsible bidder, letting, 8 189 
Msuidamus, compelhng entry on minutes by, § 190 
Material, labor, etc., bond to secure payment of 
debts incurred, § 201, p. 1039 
Materialmen, rights and remedies on contractor’s 
bond, 8 205 ^ 

Mechanics’ liens, bond of contractor as subject to, 

8 201, p. 1040 

Mmutes, necessity of entering on, 8 190 
Mode and manner of conti acting, 8 190 
Modification, 8 198 
Mutuality as essential, 8 191 
Nonperformance, excuse, § 200 
Notice, 

Assignment, 8 197 

Liability on bond of contractor as dependent 
on, 8 201, p. 1042 
Proposed letting, 8 184 
Rescission, 8 198 
Officers and agents. 

Authority to enter into, 8 174, n. 10 
Individual liability on, 8 199 
Personal interest, 88 145, 192 

Oriminal responsibility, § 146 
Penalties, 8 145 

Personal liability, 8 202, p. 1046 
Power to enter into, 8 175 

Extension beyond term of members, 8 
176 

Omission of stipulations, rescission on ground of, 
8 198 

Operation and effect, 8 199 
Part payment as creating, § 191, n. 85 
Partial invalidity, effect, § 191 
Particular contracts, power to make as dependent 
on statutes, 8§ 177-182, pp. 1010-1018 
Performance, 8 200 

Bond, 8 201, pp. 1037-1043 
Permanent machmery furnished contractor, lien 
on funds due from county as authorized, 8 
201, p 1043 

Plans and specifications. 

Adoption of in advance of lettmg, § 185 
Bond as required to comply with, 8 201, p. 
1037 
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Contracts—Continued, 

Plans and specifications—Continued, 

Construction in accordance with, § 199 
Change in as affecting liability on bond of con¬ 
tractor, § 201, p. 1042 

Pleading, actions against county on, § 202, p. 
1044 

Power to contract, § 173 
Preferences to resident bidders, § ISO 
Printing, post 

Procedure, actions against county on, § 202, p. 
1044 

Property, sale or conveyance, § 172, p. 1006 
Proposals or bids, §§ 183-189, pp. 1019-1024 
Acceptance or rejection, § 189 
Advertisement, { 184 

Afladavlt of freedom from collusion, J 187 
Certified check deposited with, return of on 
alteration of original contract, § 188 
Collusion, affidavit of freedom from, § 187 
Competitive bidding as essential to validity, 
§ 183 

Deposit or other security accompanying, § 188 
Form and requisites, S 186 
Mandamus to allow competitive bidding, f 
183 

Papers accomi)anying bids, § 187 
Plans and specifications as required to be 
adopted prior to, § 185 
Publication, § 184 
Rejection, § 189 
Request, § 184 

Sealed bids as essential, § 186 
Stifling competition, § 185 
Waiver in respect to, § 186 
Public buildings, post 

Public service corporations, power to enter Into 
with, § 178 

Quorum court, power to enter into, § 175 
Recording, necessity, § 190 
Records, power to enter Into, § 179 
Reimbursement of damages, power to enter Into, 
§ 182 

Release, § 198 
Rescission, § 198 

Restrictions, statutory provisions, § 174 
Rights and remedies. 

Contractor and sureties, § 202, pp. 1043- 
1047 

Counties, § 203 

Implied contracts, § 204, pp. 1048-1051 
Sealed bids, statutory requirements as nece^* 
sary to be observed, § 186 
Servants, employment of, power to enter into, § 
180 

Services, compensation as required to be fixed, § 
191 

Sheriff, power to contract for office supplies, § 
179, n 89 

Signing, requirements, § 190 
Specific performance, § 200 
Stationery, power to enter into, § 179 
Statutory bond of contractor, § 201, p. 1038 
Statutory provisions, 

Bond of contractor, § 201, p. 1038 
Construction according, § 199 
Construction of buildmgs, § 178 
Improvements, § 178 


Contracts—Continued, 

Statutory provisions—Contimied, 

Particular contracts, §§ 177-182, pp. 1010- 
1018 

Printing and stationery, § 179 
Proposals or bids, §§ 183-189, pp. 1019-1024 
Acceptance or rejection, § 189 
Form and requisites, § 186 
Restrictions, § 174 
Supplies, § 179 

Stifling competition, specifications resulting In, g 
185. 

Stipulations, § 191 

Subcontractor, bond of contractor as liable for 
debts incurred by, § 201, p. 1041 
Sufficiency, §§ 191, 192, pp 1026-1029 
Supphes, power to enter into, § 179 
Taxpayeis, injunction against illegal contracts, § 

■ 202, p. 1046 

Third persons, rights and remedies on contrac- 
! tor’s bond, § 205 

1 Time, performance, § 200 
Trial, actions against county on, § 202, p. 1046 
Trusts, laborers or materialmen, moneys due con¬ 
tractor as impressed with, § 201, p. 1042 
Ultra vires, 

./ Injunction against carrying out, § 202, p. 
1046 

Performance as affecting validity, g 193 
Unauthorized contracts, post 
‘ Validity, §§ 191, 192, pp. 1026-1029 
Votmg machines, proposals or bids as essential, § 
183, n. 65 

Writing, necessity of being in, § 190 
Conversion. Trover and conversion, post 
Conveyances, 

Recording, duty of clerk, § 141 
Sale and conveyance. Property, post 
Taxation for maintenance and equipment of when 
employed on public roads, § 281, p 1217 
Copies, admissibility in action to recover on warrants, 
§ 256, p 1166 

Corporate capacity, § 3 / 

Precincts or districts, § 40, p. 794 
Corporate name, actions in, § 327 
Corporations, 

Aid to corporations and individuals, ante 
Status as, § 3 
Corrupt practices. 

County seat, election on question of location, g 58, 

p 812 

Removal of county seat, election on question, § 70, 

p 826 
Corruption, 

County board, removal of members, g 78, p. 841 
Officers and agents, liability, § 139 
Costs, 

Actions involving county, g 338 
Bonds of officers or a^ts, actions on, g 164, pw 
993 

County board, proceedings for removal of mem¬ 
bers, § 78, p 844 

Removal of officers, liability, g 214 
Taxation agamst county, g 338 
Taxpayers’ actions relative to financial or admin¬ 
istrative affairs of county, g 294 
Counter petition, alteration of boundaries, g 28 
Counterclaim. Set-off and counterclaim, post 
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Countersignature, warrants, § 249, p 1146 
Countersigning, bonds, requirements as to. § 268, p. 
1193 

County attorney, telephones maintained In office of, 
liability for expense, § 211 
County board, §§ 7^99, pp. 832-888 
Abolition, § 74, pp. 832-836 
Actions, 

Control over, § 81, n. 9 
Enforcement of liability, § 98 
Name, § 327 

Recovery of compensation, § 79, p. 847 
Adjourned meetings, § 88, p. 860 
Administrative acts, 

Allowance of compensation to officers and 
agents, § 124 

Appeals from decisions relating to, § 95, p. 
876 

Modification or repeal, § 93 
Affidavit, appeal from decision, § 95, p 879 
Agents, contract of employment, § 180 
Alteration of boundaries, effect on term of mem¬ 
ber, § 77 

Alteration of record or minutes, § 91, p. 865 
Amendment of minutes or records, § 91, p. 865 
Appeals Appeal and error, ante 
Appellate courts, jurisdiction of appeals from de¬ 
cisions, § 05, p 877 
Appointment of membeis, § 75 
Appointment of officers, rescission, § 93 
Appropriations, 

Compensation of officers, § 124 
Liability on boMid for improper appropria¬ 
tions, § 169, p. 973 

Architects, contract of employment, § 180, p 1014, 
n 2 

Assessment roll compensation of members for 
copying, § 79, p 846, n 70 
Attendance at sessions, requirements, § 88, p. 857 
Attorney’s fees, power to contract, § 181 
Audit and settlement of accounts, officers and 
agents, § 152 

Audit of commissioners’ accounts, § 86 
Automobiles, power to purchase, § 179 
Bill of exceptions, appeals from decisions as re¬ 
quiring, § 95, p 879 
Bond ol member, § 76 
Bonds, 

Appeals from decisions, § 96, p. 878 
Issuance by, § 267 

Liability of members on, § 159, p. 971, n. 
60 

Buildings, powers, § 73 

Certificate of election, necessity, § 75 

Chairman, 

Attendance at meeting, § 88, p. 857, n 98 
Election, § 80 

Change of residence, effect, § 77 
Charter provisions, lowers and duties controlled 
by, § 82, p. 851, n. 21 
Claims, 

Allowance or disallowance by, § 304 
Presentation directly to, § 299 
Clerk, § 80 
Collateral attack, 

Decisions, judgments and orders, § 94, p. 874 
Record, § 91, p 867 

Committee work, allowance of compensation to 
members, § 79, p 846, n. 70 


County board—Continued, 

Committees, delegation of authority to, § 89 
Compensation of members, § 79, pp. 844-848 
Compensation of officers, power or duty to fix, | 
109, p 918 

Confession of judgment, power to enter, g 82, p. 
851, n 18 

Constitution, § 74, pp 832-836 
Constitutional provisions, ante 
Contempt, power to punish, § 83 
Contracts, 

See, also, Contracts, ante 
Actions against, § 202, p. 1046 
Individual interest of members, § 192 
Limitations on power, § 174 
Personal liability on, § 202, p. 1046 
Power to enter into, extension beyond term of 
members, g 176 
Powers, g 175 
Stipulations, g 191 
Coi-porate character, § 74, p. 834 
Corporate powers, § 81 
Corruption, removal of members, g 78, p. 841 
Counsel, power to contract for employment, § 181 
Creation, § 74, pp. 832-835 

Criminal responsibility of members, § 99, pp. 885- 
888 

Customs and usages, meetings in accordance with, 
§ 88, p 857 

Death of member, vacancy as created by, g 77 
* Decisions, g§ 02-95, pp 868-880 
Appeals, g 95, pp. 876-880 
De facto officers, g 75 
Delegation of authority, g 89 
Deputies, compensation fixed by, § 122, p 932 
Disabilities of members, § 96 
Drought relief program, powers, § 81, n. 9 
Election of members, g 75 
Eligibility of members, g 76 
Evidence, acts of members, § 91, p. 866 
Examination of commissioners* accounts, g 86 
Executive character, g 74, p. 834 
Executive duties, delegation of authority in re¬ 
spect to, § 89 
Executive powers, g 81 

Expenditures, liability of members ordermg, g 97, 

p 882 

Expenses, resolution or ordinance as essential to 
payment, § 207 

Expenses of members, allowance, § 79, p. 846 
Expiration of term of members, contracts as af¬ 
fected by, g 176 

Federal census, compensation of members detei> 
mined by, g 79, p. 845 

Findings, appeals from decisions, § 95, p. 880 
Franchises, power to grant, § 178 
Governor, 

Appointment of members, § 75 
Initiation of proceedings for removal of mem¬ 
bers, § 78, p. 842 
Grand jury, selection, g 75 
Holding other office by members, § 76 
Incompetency, removal of members, § 78, p. 841 
Indexing records, contracts, § 170 
Itemized sworn statements, compensation of mem¬ 
bers as dependent on filing, § 79, p. 845 
Joinder of apx>eals from decisions, § 95, p. 877 
Judicial character, § 74, p 834 
Judicial decisions, rescission, § 93 
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County board—Continued, 

Judicial functions^ § 83 
lieases of county property, § 170 
Legal woik, compensation of members, f 79, p. 
846, n 72 

Legislative acts, personal liability, § 97, p. 884 
Legislative character, § 74, p. 834 
Legislative power, post 
Liabilities of members, § 97, pp. 881-885 
Actions to enforce, $ 98 
Lost records, contracts for replacement, § 179 
Lump sum expenses, liability of members for ap¬ 
proval, § 97, p 883, n 90 
Majority, action by, § 88, p 859 
Malfeasance, criminal responsibility, § 99, p. 885 
Meetings, § 88, pp. 856-862 
Mileage fee of members, § 79, p. 844 
Ministerial acts, 

Allowance of compensation to officers, § 124 
Appeal from decisions, § 95, p. 876 
Modification or repeal, § 93 
Personal liability, § 897, p 884 
Ministerial duties, delegation of authority to, § 
89 

Minutes, § 91, pp. 863-868 
Misconduct, 

Criminal liability, § 99, p. 885 
Removal of members, § 78, p. 841 
Mode of action, § 87 
Modification of orders, § 93 
Nature, § 74, pp 832-835 

Neglect of duty, removal of members, $ 78, p. 
841 

Negligence of members, personal liability, f 97, p. 
881 

Nominating petition, forgery, § 75 
Notice, 

Appeals from decision, § 95, p 878 
Members, requirements as to, § 87 
Special meetings, § 88, p. 862 
Oath of member, § 76 
Officers and agents, 

Compensation, allowance, § 124 
Power to employ, § 101, p. 896 
Reduction of salary, § 124 
Open meetmgs, § 88, p. 858 
Orders, §§ 92-96, pp. 868-880 
Appeals, § 96, p 876 
Ordinances, §§ 92-95, pp 868-880 
Meetings governed by, § 88, p. 867 
Organization, § 80 

Parol evidence, transactions proved by, § 91, p. 
867 

Parties, appeals from decisions, § 95, p. 877 

Personal liability of members, § 97, p, 881 

Place of meeting, § 88, p. 857 

Pleadings befoie, § 87 

Police power, § 92, p. 868, n. 61 

Powers and functions, §§ 81, 82, pp. 848-853 

President, process served on, § 329 

Presiding officer, election, § 80 

Presumptions, 

Jurisdiction, § 94, p. 875 
Proceedings for removal of members, § 78, p. 
843 

Regularity of meeting, § 91, p, 864 
Validity of ordinances, § 92, p 869 
Prmting and stationery, power to contract relat¬ 
ing to, § 179 


County board—Continued, 

Procedure, 

Action to enforce liability, § 98 
Criminal prosecution of members, § 99, p. 
887 

Reconsideration of acts, § 93 
Removal of members, § 78, p 842 
Property, control, use and disposition of, § 169 
Public meetmgs, § 88, p. 858 
Publication of notice, special meetings, § 88, p. 
862 

Qualifications of members, § 76 
Quorum, § 88, p. 858 

Presumption as to, § 91, p. 864 
Process, removal of members, § 78, p 842 
Ratification of unauthorized acts of members, § 
90 

Reconsideration and rescission of acts, § 93 
Records, § 91, pp. 863-868 

Reduction of salaries, officers and agents, § 124 
Reinstatement of removed member, § 78, p 842 
Removal of members, § 78, pp 841-844 
Removal or sui^nsion of officers, § 108, p 909 
Reorganization, terms of officers as affected, § 
107 

Repeal of orders, § 93 
Residence requirement, § 76 
Resignation of members, § 78, pp. 841-844 
Resolutions, §| 92-96, pp. 868-880 
Retroactive operation, § 93, n. 28 
Retiring members, liability for acts of successors, 
§ 97, p. 884 

Review, appeal from deaslon, § 95, p. 880 
Road work, compensation of members for direct¬ 
ing, § 79, p. 846, n. 72 

Rules and r^ulations, power to make, § 87 
Seal, publication of proceedings as requiring, § 
92, p. 871 
Servants, 

Power to contract for employment, § 180 
Power to employ^ § 101, p., 896 
Sheiiir distinguished, § 74, p. 832, n. 41 
Signature to records or minutes, § 91, p. 865 
Special meetings, § 88, p. 861 
Statutory limitations, powers and functions, § 82, 
pp. 849-863 
Statutory provisions. 

Adjourned meetings, § 88, p 860 
Amendment of records, § 91, p. 865 
Appeal from order, $ 295 
Appeals from decisions, § 95, p. 876 
Compensation of members, § 79, p. 844 
Creation under, § 74, p. 833 
Criminal responsibility of members, § 99, p. 
885 

Legislative powers under, § 84 
Liability of members, § 97, p. 881 
Meetings, § 88, p. 867 
Mode of action prescribed by, § 87 
Ordinances, § 92, p. 868 
Organization, § 80 

Powers and functions, § 82, pp. 849-853 
Records, § 91, p. 865 
Removal of members, § 78, p. 842 
Special meetings, § 88, p 861 
Supervision of county officers, § 85 
Tenure of members, § 77 

Subordinates, personal liability for acts, § 97, p. 
884 
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County board—Continued, 

Supervision of county officers, § 85 
Supplies, power to contract, § 179 
Taxation, levy of tax, § 283, p. 1227 
Temporary chairman, appointment, § 80 
Temporary suspension of member, § 78, p. 841 
Tenure of members, § 77 
Tie vote, effect, § 88, p. 859 
Time, 

Appeals from decisions, § 95, p. 878 
Meetings, § 88, p. 867 
Qualification of members, § 76 
Reconsideration of acts, § 93 
Treasurer, compensation regulated by, S P- 
927 

Unauthoiized contracts, § 198 
Vacancies, appointment to fill, § 75 
Voting by number, § 88, p. 858 
Wan ants, power to issue, § 249, p 1143 
Witnesses, process to compel attendance, § 83 
Workmen’s compensation insurance, power to con¬ 
tract, § 180, p. 1015 

Zoning ordinances, power to pass, § 82, p. 851, n. 
21 

County court. 

Actions in name, § 327 
Contracts, power to enter into, § 175 
Officers and agents, appointment by, § 101, p. 896 
Public buildings, power to construct, maintain 
and repair, § 167, p. 997 
County expenses. Expenses, post 
County judge. 

Consent judgment, authority, § 335 
Process served on, actions against corporation, § 
329 

County seat, 5§ 53-73, pp. 808-832 
Abolition of county, effect, § 60 
Boundaries, § 53 

Alteration, effect, § 60 

Bribery in respect to Section on question of loca¬ 
tion, § 58, p. 812 

Change of boundaries, effect, § 60 
Collateral attack, § 54 
Commissioners, location by, § 54 
Conditional location, § 56 

Contest of election on question of location, $ 68, 
p. 813 

I^fined, § 53 

Distance of county line fiom, $ 25 
Establishment, § 64 

Operation and effect, § 59 
Legislative power, location and establishment, $ 
54 

Location, § 64 

Operation and effect, § 59 
Meetings of county board at, § 88, p. 857 
Notice, post 
Plat, necessity, § 55 

Popular vote, submission of question of, 
Location, § 58, pp. 811--814 
Removal, § 70, pp. 821-830 
Prefeired location, § 66 
Removal, §§ 61-71, pp. 814-831 

• Amendment of signature on petition, § 66 
Ballots on election, § 70, p. 823 
Bribery, § 70, p. 826 

Canvass of returns on election, § 70, p. 825 
Cause of action against county, 8 72 
Certiorari to review decision, 8 69 


County seat—Continued, 

Removal—Continued, 

Ciiculation of petition, § 64, p 817 ^ 
Compensation of individuals injured by, 8 72 
Conduct of election, 8 70, p. 823 
• Contest of election, 8 70, p 827 

Corrupt practices on election, § 70, p 826 
Fihng of petition, 8 64, p 818 
Hearing, § 68 

Judgment in contest of election, 8 70, p. 828 
Jurisdiction of petition, 8 68 
Limitations with respect to contest of elec¬ 
tion, 8 70, p. 828 

Notice of hearing on petition, § 67 
Number of votes required on election, 8 70, p. 
824 

Notice of election, 8 70, p. 822 

Operation and effect, 8 71 

Operation and effect of election, 8 70, p. 830 

Order for election, 8 70, p 822 

Petition, 8 64, pp. 816-819 

Power to remove, 8 62 

Presentation of petition, § 64, p 818 

Proceedings, § 63 

Qualifications of voters on elections, 8 70, p. 
824 

Remonstrance, 8 65 

Withdrawal of signature, 8 66 
Return of election on question, 8 70, p 825 
Review of decision, § 69 
Review of 3 udgment m election contest, 8 70, 

p. 828 

Second election on question, § 70, p 829 
Signature to petition for, 8 64, p 817 
Submission to popular vote, 8 70, pp 821-830 
Temporary injunction, 8 70, p. 829 
Time of election on question, § 70, p. 822 
Trial of election contest, 8 70, p. 828 
Verification of petition, 8 64, p. 817 
Withdrawal of signature on petition, 8 66 
Second election on question of location, 8 58, p. 
814 

Site, 8 55 

Temporary location, 8 57 
Validity of location, attack on, 8 54 
County treasurer. Treasurer, post 
Coupons, actions on, 8 278, pp. 1210-1213 
Courses, boundaries, determination by, 8 20 
Courthouses, 

Constiuction, maintenance and repair, § 167, p. 
997 

County seat as synonymous, 8 53 
Distance of county line from, § 25 
Injuries arising from defective condition or main¬ 
tenance, liability for, 8 217 
Janitor, officer, status as, 8 100, p. 890, n. 84 
'Location, discretion of county board, 8 73 
Mechanic’s lien against, presentation of claim, § 
297 

Passenger elevator, power to install and maintain, 
8 167, p 997, n. 86 

Title to when constructed on county real estate, 
§ 166 

Warrants issued. 

Construction, validity, 8 249, p. 1136, n. 82 
Preference, 8 254 

Courts, 

County board, aig)ointment to fill vacancies, 8 75 
Expenses. Admlzustration of justice, ante 


1559 



INDEX TO COTJNTBES 


Courts—OonfiSnued, 

Fees, collection, § 233 
Warrants, issuance, § 249, p 1143 
Covenant, warrants, recovery in action, § 256, p. 1160 
Cow tester, employment, power, § 180, p. 1014, n 94 
Creation, 

Area, constitutional restrictions, § 8 
Boundaiies. definition as one of steps, § 14 
Constitutional restrictions, §§ 7-10 
Detaclied areas, legislature as without power to 
leave,'I 13 

Election of county officers as prerequisite, § 10 
Implication and intendment, § 11 
Minimum limit of population, constitutional re¬ 
strictions, § 9 

Organization as dependent on, § 43 
Population, constitutional restrictions, § 9 
Protest against, § 28 
Source and mode, § 5 

Statutory provisions, validity and construction, f 
11 

Unorgauized territory, § 13 
Credit, 

Loan in aid of Individual, association or corpo- 
lation, 5 243, p. 1127 
Officers and agents, accounting, § 151 
Creditors, 

Bonds of officers, motion in own name to enforce, 
§ 163 

Priority of county as, § 206 
Crimes and offenses, expense in connection with in¬ 
vestigation, liability, § 210 
Criminal liability, 

County hoard, members, S 59, pp. 885-888 
Officeis and agents, § 146 
Criminal prosecutions^ 

Additional counsel, power to employ, § 181 
Employment of counsel, power, § 181 
Fees and expenses of persons rendering serv¬ 
ices m connection with, liability, § 213, p. 
1062 

Crippled children, warrants Issued for relief, validity, 
§ 249, p. 1136, n, 82 
Curative acts. 

Bonds, validation by, § 271 
Power of legislature, § 62 

Unauthorized or illegal contracts as affected by, 
§ 195 

Current expenses, limitation on amount of Indebted¬ 
ness, consideration in determming amount of in¬ 
debtedness, § 224, p. 1067 
Custody of funds, § ^3 
Tieasuror, § 136, p. 947 
Customs and usages, 

Boundaries, effect, § 22 

County board, meetings in accordance with, § 88, p 
857 

Implied contracts, hability of county on, § 204, 
p. 1048 

Cyclones, emergency appropriations, § 236 
Damages, breach of contract, ascertainment in ac¬ 
tion against county, § 202, p. 1046 
Debts. Indebtedness, jiost 

Decisions, county board, §§ 92-95, pp. 868-880 
Decree. Judgment or decree, post 
Dedication, property acquired by, § 166 
Deeds, property, sale or conveyance, § 172, p, 1005 
De facto board, claims allowed, reconsideiation, § 315 


De facto officers, 

Collateral attack, title to office, § 101, p. 894 
Compensation, § 109, p. 915 
County board, § 75 
De facto organization, § 47 
Liability for debts, § 48 

Default judgment, appearance effected by motion 
to vacate, action against county, § 330 
Defenses, 

Actions agamst county, § 324 
Bonds, 

Actions on, § 278, p. 1210 
Taxpayer’s action to restrain issuance, § 289 
County board, proceedmgs for removal of mem¬ 
ber, § 78, p 843 

Officers and agents, actions on bond, § 164, p 987 
Taxpayers, actions relative to financial or admin¬ 
istrative affairs of county, § 289 
Warrants, actions on, § 256, p. 1162 
Definitions, § 1, pp. 753-757 
Appropriations, § 236 
Audit, § 304, n. 95 
Constitutional officers, § 100, p. 891 
County authorities, § 100, p. 891 
County funds, § 230 
County officers, § 100, pp. 888-893 
County seat, §§ 25, 53 
County tax, § 280 
District, § 1, p 756; § 40, p. 794 
Floating indebtedness, § 258, p 1172, n. 69 
Magisterial precincts, § 40, p. 794 
Mobs, § 219 
Parish, § 1, p. 756 
Precinct, § 1, p. 757; § 40, p. 794 
Tenure, § 106, p 904 
, Unorganized teriitory, § 13 
Vicinage, § 1, p 757 
ViUage, § 1, p. 757 
Warrants, § 248 

De jure officers, compensation, § 109, p 915 
Delegation of authority, county board, § 89 
Delegation of power, claims, audit and allowance, § 
304 

Delinquent taxes, 

Counsel, power to employ in collection, § 181, n. 
28 

Delinquencies, rate allowing, § 282, p. 1226 
Indebtedness, consideration of in detei mining 
amount foi limitation purposes, § 224, p 1090 
List, contract for publishing, comi>etitive bids as 
essential, § 183, n 65 

Treasurer, duty of receiving and filing reports of, 
§ 143 

Delivery, warrants, 

Necessity, § 249, p 1146 
Transferred by, § 250 
Demand, 

Actions agamst counties, conditions precedent to 
maintenance, § 322 
Officers and agents, 

Condition precedent to action on bond, § 164, 
p. 984 

Recovery back of payment improperly made 
to, § 128 

Taxpayeis, condition precedent to actions m be¬ 
half of county, § 287 

Demurrer, bond of officer or agent, actions on, § 164, 
p 990 

Denomination, bonds, § 268, p. 1193 
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Dependent persons, statutory provisions placing bur¬ 
den of maintaining on county, validity, § 207, n. 

41 

Deposits, 

Contracts, bids as required to be accompanied 
with, § 188 

Public funds, tieasurer’s power, § 136, p. 948 
Deputies, 

Compensation, § 122, pp. 930-933 
Duties, § 142 

Estoppel, acceptance of less compensation than 
legally due, § 122, p. 931 
Liabilities, § 142 

Ofl&cers, status as, § 100, p 890, n. 84 
Powers, § 134 

Detachment of territory, statutoiy provisions, § 39 
Devise, property acquired by, § 166 
Diking district, officer as county officer, § 100, p. 890, 
n 84 

Disabilities, 

County board, members, § 96 
Officers and agents, § 138 
Disbursements, 

Duties and powers, § 234 

Injunction against, taxpayers’ suit, § 296, p 1250 
Treasurer, post 

Discounting warrants, in payment of county debt, § 
252, p 1154 
Discretion, 

Appiopiiations, § 235 
Claims, 

Allowance, § 305, p. 1264 
Payment, $ 316 

Compensation of officers, county board, § 124 
Contracts, letting, § 189 
Disbursements, § 234 

Injunction, taxpayers’ suit, § 296, p. 1250, n. 55 
Judicial interference, § 51 
Lease of county property, $ 170 
Officers and agents, 

Appointment resting in, § 101, p. 898 
Duties, § 139 

Public buildings, construction, maintenance and 
repair, § 107, p. 997 
Taxation, § 279 

Amount of levy, § 282, p 1220 
Discrimination, ordinances, § 92, p 869 
Dismissal and nonsuit, claims, appeal from decision, 
§ 312 

Disorganization, legislative power, § 48 

Distraint, taxes, collection by, § 280, p. 1236 

Districts, 

Adjustment of accounts with, § 242 
Distinguislied, § 1, p. 756 

Disturbances, injuries resulting from, liability, § 219, 
11. 45 

^^^^Adjustment of rights and liabilities, §§ 35-38, pp 
783—793 

Apportionment of debts, consideration in deter¬ 
mining limitation on amount of indebtedness, 
§ 225, p. 1092 

Conditions precedent, §§ 27-29, pp. 776-781 
Legislative power, § 23 
Operation and effect, § 30 
Petition by voters, condition precedent, § 28 
Procedure, §§ 27-29, pp 776-781 
Special puiposes, § 40, pp 784r-798 
Docket fees, payment into state treasuiy, § 239 


Donation, property acquired by, § 166 
Drainage, bonds, power to issue for improvement, g 
261 

Drainage district, 

Treasurer, 

Collecting funds, bond as protecting, § 161, p- 
980, n 12 

Compensation, § 119, p. 925, n 57 
Drought relief program, county board, powers, § 81, 

n. 9 . It 

Due course holders, bonds, rights and/ privileges of, f 

273 

Earthquakes, emergency appropriations, § 236 
Educational system, taxation in aid, § 281, p 1218 
Ejectment, maintenance of action, § 320 
Elections, 

Aid to corporations or individuals, submission to 
popular vote, § 244 
Alteration of boundaries. 

Conditions piecedent, § 29, pp. 778-781 
Contest, § 29, p 780 
Time, § 29, p. 780 

Ballots, liability for expense of printing and dis¬ 
tribution, § 209 
Bonds, 

Funding bonds, § 266, p. 1183 
Issuance, § 265 

Aid of internal improvements, § 202 
Petition, § 265 

Refundmg bonds, § 266, p. 1183 
Submission to popular vote, § 266, pp. 1182- 
1191 

Booths, liability for costs, § 209, n. 88 
Borrowing money, submission of question to pop¬ 
ular vote, § 226, p. 1096 

Certificates of election, liability for expense of 
service, § 209 
Contest, ante 

County board, members, § 75 
County seat. 

Location and establishment, § 54; § 58, pp. 
811-814 

Removal, § 70, pp 821-830 
Creation of county, § 5 
Expenses, liability, § 209 
Funding bonds, § 266, p 1183 
Indebtedness, 

Foim and requisites, § 226, p. 1100 
Submission to popular vote, § 226, pp 1096- 
1100 

Injunction against, taxpayers* suits, § 296, p. 1250, 
n, 56 

Notices, liability for expense, § 209 
Officers, 

Pi'erequisite to creation, § 10 
Statutory provisions, § 101, p 894 
Public buildings, submission of question respect¬ 
ing construction, maintenance and repair, § 
168 

Refunding bonds, § 266, p 1183 
Registration expenses, liability, § 209 
Removal of county seat, § 70, pp 821-830 
Sample ballots, liability for expense, § 200 
Taxation, submission to popular vote of proposed 
tax, § 283, p 1230 
Voting macbmes, post 
Eligibility, 

County board, members, § 76 
Officers and agents, § 102 
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Electric power system, bonds, issuance of, § 261 
Emergency, 

Appropriations, § 236 
Expenditures, 

Consideration of in determining amount of in¬ 
debtedness for linutation purposes, § 224, 
p 1086, n. 78 

Statutory provisions, construction, § 208, n. 
45 

Ordinances enacted under, § 94, p 876 
Warrants issued in, § 249, p 1138, n. 88 
Employees, 

Actions, recovery of compensation by, § 126, pp. 
936-939 

Compensation, § 122, pp 930-933 
Contracts of employment, power to enter into, § 
180 

Duties and liabilities, § 142 
Officers distinguished, § 100, p. 889, n. 78 
Pensions, § 130 
Powers, § 134 

Removal, statutory provisions as applicable to, § 
108, p 908 

Retirement laws, power to enact, § 130 
Torts, 

Liability of county, § 220 
Ratification or repudiation as affecting liabil¬ 
ity for torts, § 221 
Vested rights, retirement pay, § 130 
Employment contracts, formal lequisites, § 190, n. 65 
Eni^eer, 

Bond, liability on, § 169, p. 971, n 67 
Compensation, § 120 

Epidemics, emergency appropriations, § 236 
Equalization, commissioners of as county officers, S 
100, p 890, n. 84 

Equalizing tax assessments, employment of individ¬ 
ual, competitive bids as essential to validity of 
contract, § 183, n. 65 

Equitable hens, contracts, laborers and materialmai, 
S 201, p. 1042 

Equitable title, tax sale, purchaser acquiring, $ 285, 
p. 1237 
Equity, 

Bonds, 

County officers, action to enforce, § 164, p. 984 
Delivery compelled by court, § 272, p. 1198 
Boundaries, jurisdiction of suit to determine lo¬ 
cation, § 21 

Taxpayers, resort to In order to compel restora¬ 
tion of public moneys, etc, § 286, p 1240 
Escape of prisoner, jailkeeper injured as result, lia¬ 
bility of county, § 217, n. 27, 

Estabhshment, 

Boundaries, ante 
County seat, § 64 
Estimate, 

Indebtedness, necessity before creati(m, { 227, p. 
1102 

Taxation, rate based on, § 282, p. 1224 
Estoppel, 

Assistants, acceptance of less compensation than 
legally due, § 122, p. 931 
Bills and notes, hability on principal, § 257 
Bonds, questlonmg validity, § 270 
Clerk, acceptance under protest of less than law¬ 
ful salary, § 117 
Oredtion, legislative action, § 11 


Estoppel—Continued, 

Deputies, acceptance of compensation in less 
amount than legally due, § 122, p 931 
Officers and agents, acts within scope of author¬ 
ity, § 174 

Subscriptions to stock, § 245 
Surveyor, acceptance of less than lawful compen¬ 
sation, § 118 

Taxation, validity of election on question of levy, 
§ 283, p 1231 
Treasurer, 

Acceptance of less than lawful compensation, 
§ 119, p. 927 

Funds held by virtue of office, § 136, p. 948 
Warrants, questioning validity, § 248 
Evidence, 

Actions by or against county, §§ 332, 333 
Bond of contractor, action by county on, § 203 
Bonds, 

Actions on, § 278, p. 1212 

Bonds of officers or agents, § 164, p. 991 
Validation proceedings, § 272, p 1200 
Boundaries, actions to determme and settle, § 2b 
Claims, hearing on, § 307 

Contracts, actions against county on, § 202, p 
1045 

County board. 

Criminal prosecution of members, § 99, p 887 
Proceedings for removal of members, § 78, 
p 843 

Officers and agents, post 
Presumptions, post 
Prima facie evidence, post 
Taa^yers* action relative to financial or ad¬ 
ministrative affairs of county, § 293 
Warrants, actions on, § 256, p. 1164 
Exchange, property acquired by, f 166 
Execution, 

Judgment in action by or against county, § 336 
Liability, § 336 

Taxes, collection by, § 285, p. 1236 
Executive character, county board, § 74, p. 834 
Executive powws, county board, § 81 
Executory contracts, modification, § 198 
Ex officio officers, designation, f 100, p. 892 
Expenditures, 

Actions questioning validity, rights of taxpayers, 
§ 286, p. 1238 

Injunction against, taspayers’ suit, § 296, p. 1250 
Espenses, §§ 207-213, pp. 1052-1066 
Administration of justice, ante 
Clerical assistance, liability, § 208 
Elections, liability, § 209 
Government, liability, § 208 
Janitor service, liability, § 208 
Liability, § 207 

Maintenance of offices, liability, § 208 
Reimbursement, § 129 

Resolution or ordinance as essential to payment, 
§ 207 

Expert witnesses, administration of justice, liability 
for compensation, § 213, p. 1063 
Explosions, emergency appropriations, § 236 
Extradition proceedings, expenses incurred, liability, 
§ 210 

Extrinsic evidence, boundaries, admissibility in de¬ 
termining, § 21 

Farm bureaus, appropriations to as valid, § 243, p. 
1128, n. 60 
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Federal census, 

Compensation of officers as determined by, § 
109, p 016, n. 50 

County board, compensation of members deter¬ 
mined by, § 79, p 845 

Population determined for classification purposes, 

§ 4 

Federal courts. 

Actions by or against counties, jurisdiction, § 326 
Bonds, 3urisdiction of actions on, § 278. p. 1210 
Warrants, 3urisdiction of action on, § 256, p. 
1161 

Federal improvements, bonds, power to issue, § 261 
Feeble-minded, support, presentation of claim for as 
essential, § 297, n. 3 
Fees, 

Auditor, compensation consistmg in part, § 116 
Clerk, compensation payable m part, § 117 
Officers and agents, post 
Treasurer, recovery, § 119, p. 925 
Ferries, 

Bonds, issue for operation, § 261 
Subsidizing corporation as prohibited, § 243, p. 
1127, n. 59 

Fictitious persons, warrants, validity, § 250, n, 79 
Filing, 

Assignment, contracts, § 197 
Bond, officers and agents, § 104, p 902 
Finances, reports, § 232 

Financial agent, bond, liability on, § 159, p. 971, n. 
67 

Bank's misfeasance in handling funds, S 161, p. 
981, n. 19 

Financial embarrassment. Judgment against county 
resulting in, refusal to allow because of, § 335 
Findings, 

Contracts^ actions against county on, § 202, p. 
1046 

County board, appeal from decision, § 96, p 880 
Taxpayers’ actions relative to financial or ad¬ 
ministrative affairs of county, § 294 
Fine and forfeiture fund, claims constitutmg pri¬ 
mary charge on, presentation as unnecessary, § 
297 

Fires, emergency appropriations, § 236 
Fiscal court, 

Agents, validity of contract employing, § 180, p. 
1015, n. 6 

Contracts, power to enter into, § 175 
Fiscal management, §§ 222-247, pp 1077-1134 
Administration of funds, ante 
Appropriations, §§ 235, 236, pp. 1117-1123 
Bills and notes, § 257 
Bonds, ante 
Borrowing money, ante 
Certificates of indelitedness, ante 
Collection and custody of funds, § 233 
Ditamrsement, § 234 
Indebtedness, post 
Loan of funds, § 237 
Taxation, post 
Warrants, post 

Fiscal officers, warrants, power to order issuance, § 
249, p. 1142 

Fiscal year, ind^tedness and revenues for purpose 
of determining limitation on amount of indebted¬ 
ness used, § 224, p 1087 


Floating indebtedness. 

Limitation on amount, consideration in deter¬ 
mining, § 224, p. 1086, n 79 
Warrants, subordination, § 264, n. 8 
Floods, emergency appropriations, § 236 
Forcible entry and detainer, maintenance, § 320 
Forfeiture, contracts, exteni^on of time for perform¬ 
ance after, § 198 

Forfeiture clause, contract for sale of property, bind¬ 
ing effect, § 172, p. 1005, n 80 
Forgery, county board, nominating petition, § 75 
Form, bonds, § 268, pp. 1192-1195 
Formal requisites, warrants, § 249, p 1144 
Formalities, contracts, modification, § 198 
Franchises, power to grant, § 178 
Fraud, 

Claims against county, recovery back of payment 
made as result, § 317 
Contracts^ setting aside on ground, § 191 
Settlement of accounts, officers and agents, § 
153 

Freeholders’ charter, legislation under, § 52, n 20 
Fugitives from justice, expense of attempt to arrest 
Uability, $ 210 

Full faith and credit, bonds, pledge, § 273 
Functions, county board, §§ 81, 82, pp. 848-853 
Funded Indebtedness, consideration in determining 
limitation on amount, § 224, p. 1086, n. 79 
Funding, warrants, § 251 
Funding bonds. 

Limitation as to amount, § 259 
Submission to x>opular vote, § 266, p. 1183 
Validation, { 272, p. 1199 
Funds, 

Accounting, officers and agents, § 150 
Actions for recovery, § 320 
Administration of funds, ante 
Disposition of, compliance with statute, § 207 
Officers and agents, accounting, § 150 
Warrants, funds from which payable, § 253 
Future revenue. 

Appropriation, § 235 

Warrants issued In anticipation, validity, § 249, 
p. 1141 

Gamlsbment, liability, § 331 

General funds, statutory provisicms, § 230 

General law, creation by, § 5 

Geographical area, term as used m sense of, § 1, p 
756 

Geographical purposes^ boundaries as identical, § 14 
Gifts, pzohibition against, § 243, p 1127 
Good faith, officers and agents, assignment of claim 
against county, § 818 

Good roads commission, members of as county offi¬ 
cers, § 100, p 890, n. 84 
Government, 

Existence of, § 43 
Expenses, liability, § 208 
Governmental i)ower, § 49 
Governor, 

Bonds of officers or agents, parties to action, § 
164, p. 986 

Claims, presentation, § 297, n. 92 
County board. 

Appointment of members, $ 75 
Initiation of proceedings for removal of 
member, § 78, p. 842 

Officers and agents, removal or su^enslon by, § 
108, p. 909 
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Governor—Continued, 

Petition for change of boundaries, determination 
of sufficiency, § 28 

Grade crossings, bonds, power to issue for elimina¬ 
tion, § 261 
Grand 3 ury, 

County board, 

Removal of members by accusation returned 
by, § 78, p 842 
Selected by, § 75 

Expenses of clerks or committees, liability, § 213, 

p. 1062 

Expert for examination of books, contract em¬ 
ploying, § 180, p. 1015 
Treasurer, duty of making reports, S 143 
Gross sum, taxation, levy, § 283, p. 1228 
Gulf, boundary on, § 15 

Harbois, bonds, power to issue for dredging, § 261 

Health officers, compensation, § 120 

Hearing, 

Alteration of boundaries, petition, § 28 
Claims, appeals from decision on, § 311 
Claims against county, § 307 
County seat, removal, § 68 
Highways, 

Compensation of members of county board for 
directing road work, § 79, p 846, n. 72 
Power to issue bonds for roads, § 261 
Right of way, acquisition, § 166, n. 74 
History, § 2 

Holders in due course, bonds, rights and privileges, § 
273 

Holding over, officers and agents, $ 106, pp. 904-907 

Home rule, charter provision, § 6 

Hospitals, 

Appropriations for as valid, § 243, p. 1128, n, 60 
Bonds, power to issue, § 261 
Establishment, power, § 167, p. 999 
Tortious acts of employees in respect to patients, 
liability of county, § 220 

Houses of correction, expense of establishment and 
maintenance, liability, § 210 
Humane officers, compensation, § 120 
Huriicanes, emergency appropriations, § 236 
Hydroelectric system, bonds, power to issue, § 261 
Ignorance of law, officeis and agents, defense in ac¬ 
tions on bonds, § 164, p. 988 
Illegal contracts, §§ 193-195 

Claims based on, obligation not to pay, § 223, 
p. 1084 

County boards, § 193 
Curative acts as affecting, § 195 
Injunction agamst award, § 202, p 1046 
Officers and agents, personal liabihty, § 202, p 
1047 

Ratification, § 194 
Impeachment, 

Audit of accounts, officers and agents, § 153 
Officers or agents, § 108, p. 908, n. 32 
Implication, creation by, § 11 
Implied contracts, 

Assumpsit, recovery on against county in action, 
§ 204, p. 1049, n. 83 

Customs and usages, liability of county in ac¬ 
cordance with, § 204, p. 1048 
Doctrine of as applicable to counties, § 196 
Materialmen, recovery by, § 204, p. 1050 
Quantum meruit, recovery on, § 204, p. 1048 
Rights and remedies on, § 204, pp. 1048-1061 


Implied contracts—Continued, 

Trover and conversion, recovery in action, § 204, 
p. 1049 
Implied powers, 

Bonds, issuance, § 258, p. 1170 
Extent, § 49 

Indebtedness, incurring, § 222, p 1078 
Property, acquisition and holding, § 165 
Taxation, § 279 

Implied wananty, contractor with county relying on„ 
recovery by, § 204, p. 1051 

Improvement districts, statutory provisions, § 50 
Improvements, 

Bonds, power to issue, § 261 
Contracts, 

Authority of county board contracting with 
reference to, § 174 
Power to enter into, § 178 
Injunction against, taxpayers* suits, § 296, p. 
1261 

Powers in regard to construction and operation,. 
§ 50 

Torts in connection with construction or mainte¬ 
nance, liability, § 218 

Income, limitation on amount of indebtedness as 
based on, § 223, p. 1085 

Incompetency, county board, removal of members,, 
§ 78, p 841 
Indebtedness, 

Actions against county, § 320 
Apportionment, alteiation of boundaries requir¬ 
ing, § 36, pp. 785-789 

Appropriation for as essential to creation, § 227, 

p, 1102 

Borrowmg money, ante 

Budget or estimate as essential to creation, § 
227, p 1102 

Computation or ascertainment in determining 
limitation on amount, § 224, pp. 1086-1090 
Constitutional provisions, ante 
Election on question, form and requisites, § 226,. 

p. 1100 

Injunction against creation of excessive debts, 
taxpayers’ suits, § 296, p. 1250 
Limitation of amount, § 223, pp. 1081-1086 
Anticipating revenue for pmiiose of deter¬ 
mining, § 225, p 1095 

Available assets or funds as subject of con¬ 
sideration in determining, § 224, p. 1089‘ 
Burden of pioof, § 224, p 1088, n. 94 
Computation or ascertainment, § 224, pp. 
1086-1090 

Current expenses as indluded in determining,, 
§ 224, p 1087 

Delinquent taxes as subject to consideration 
in determining amount of indebtedness, 
§ 224, p 1090 

Division of counties as reacting determina¬ 
tion, § 225, p. 1092 

Emergency expenditure excepted in deter¬ 
mining, § 224, p 1086, n. 78 
Floating indebtedness considered in deter¬ 
mining, § 224, p. 1086, n 79 
Funded indebtedness as considered in deter¬ 
mining, § 224, p. 1086 

Indigent i*elief in excess of limitation, § 225, 
p. 1004, n. 48 

Particular debts and expenditures subject 
to, § 225, pp. 1090-1090 


1564 



INDEX TO COUNTIES 


Indebtedness—Continued, 

Limitation of amount—Continued, 

Public emergency as affecting, § 225, p. 1094, 
n 48 

Taxes assessed as subject to consideration in 
determining, § 224, p 1089 
Time when computed, § 224, p. 1087 | 

Turnback fund as not included in determm- I 
ing, § 225, p 1091, n 28 
Uncollected taxes as part of revenue m de¬ 
termining, § 224, p 1090 
Unliquidated claims as not to be considered 
in determining, § 224, p 1087 
Voluntary and involuntaiy indebtedness dis¬ 
tinguished, § 225, p. 1093 

Payment, provision for as essential, § 227, pp 
1100-1105 

Popular vote on question, § 226, pp. 1096-1100 
Power to incur, § 222, pp 1077-1081 
Priority of county in respect to debts due, § 206 
Statutory provisions. 

Limitation of amount, § 223, pp. 1081-1086 
Provisions for payment, § 227, p. 1100 
Submission to popular vote, § 226, pp 1096- 
1100 

Submission to popular vote, § 226, pp 1096-1100 
Taxation, provision for payment by, § 227, p 1101 
Warrants, recovery in action of debt, § 256, p* 
1160 

Indemnity liond to treasurer on payment of warrants, 

§ 252, p 1154 
Indexes, records, 

Compensation of auditor for making, § 116 
Contracts, § 179 
Indictment and information, 

County board, criminal prosecution of members, § 
99, p 887 

Officers and agents, criminal prosecutions, § 146 
Indigent dead, contracts to bury, individual interest of 
officer as affecting validity, § 192 
Indigent relief. 

Limitation on amount of Indebtedness as affect¬ 
ing, § 225, p 1094, n. 48 * 

Warrants, validity, § 249, p. 1136, n. 82 
Indoisoment, validity of assignment as dependent on, 
indorsement of warrant, § 250 
Infants, 

Houses of correction, liability for expense, § 210 
Tieasurer, duty of making and filing report of 
moneys in his hands belonging to, § 143 
Infirm persons, statutory provisions authorizing pay¬ 
ment of expenses, § 207, n. 41 
Initiative and refeiendiim, 

Honds, petition, § 265 
Legislation pursuant to, § 92, p. 870 
l^iblic buildings, construction, maintenance and 
repair, § 168, n. 13 
Taxation, control through, § 279 
Initiatory proceedings, taxation, levy of tax, § 283, p. 
1229 

Injunction, 

Lends, issuance prevented by, § 272, p. 1198 
Contracts, county’s right of action, § 203 
Illegal contracts, award, 5 202, p. 1046 
Organization, § 46 

Taxation, collection prevented by, § 285, p. 1238 
Taxpayers’ right to, § 296, pp 1249-1252 
Warrants, unauthorized issuance, injunction 
against, § 296, p 1261 


Insane persons, statutory provisions charging county 
for support, validity, § 207, n. 41 
Insolvency of bank, loss of funds lesulting from, lia¬ 
bility of officer or agent on bond, § 159, p 976 
Instructions, officers and agents, actions on bonds, § 
104, p. 993 

Insurance, public liability, contracts, § 174, n 5 
Insurer, treasurer, liability as in respect to moneys 
received by virtue of office, § 143 
Intendment, creation by, § 11 

Intercepting sewers, construction, § 167, p. 999, n. 96 
Interest, 

Bonds, 

Payment, $ 276 
Provisions, § 268, p. 1194 
Claims against countyt allowance, § 306 
Indebtedness, consideration in determining limita¬ 
tion on amount, § 224, p. 1087 
Judgment against county, § 335 
Officers and agents, post 
Public funds, ownership, § 229, n. 9 
Warrants, § 255 

Reissued warrants, § 251 

Interlocutory Injunction, taxpayers’ suits, § 296, p. 
1252 

Internal improvement corporations, subscriptions to 
stock, § 245 
Intervention, 

Bonds, validation proceedings, § 272, p. 1199 
Comptroller, actions against county, § 327 
Officers or agents, actions by county, § 327 
Taxpayers, proceedings affecting county, § 286, p. 
1240 

Investments, sinking fund, § 277 
Involuntary indebtedness, limitatiem on amount, vol¬ 
untary distmguished for purpose of determining, 

§ 226, p. 1093 

Involuntary political or dvil division, status as, § 1, 
p 753 
Irrigation, 

Bonds, power to Issue in aid, § 261 
Superintendent of as county officer, § 100, p. 890, 
n. 84 

Irrigation district, moneys of collected by treasurer, 
official bond as protecting, § 161, p. 980, n. 10 
Issuance of warrants, § 249, pp. 1135-1146 
Issues, 

Actions involving county, § 332 
Bond of officer or agent, actions on, } 164, p. 991 
Bonds, actions on, § 278, p. 1211 
Taxpayers’ action relative to financial or admin¬ 
istrative affairs of county, § 292 

Jails, 

Acquisition of land, § 167, p. 998, n. 91 
Expense of establishment and maintenance, liabil¬ 
ity, § 210 

Injuries arising from defective condition or main¬ 
tenance, liability, § 217 

Power to construct, maintain and repair, § 167, p. 
997 

Telephones maintained in, liability for expense, § 
211 

Wan ants issued for construction, validity, § 249, 
p. 1136, n. 82 

Janitor service, liability for expense, § 208 
Joinder, 

Appeals, decisions of county board, § 95, p. 877 
Parties, bonds of officers or agents, actions on, § 
164, p. 987 
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Joint and several liability, officers and agents, bonds, 
§ 161, p 978 

Joint stock companies, power of county to become 
stockholder, § 243, p 1126 

Joint suiveys, establi^ment of boundanes by, § 19 
Judgment or decree. 

Actions by or against county, §§ 335, 336 
Alteration of boundaries, enforcement of rights 
and liabilities, § 38 
Bonds, 

Actions on, § 278, p. 1212 
Validation proceeding, § 272, p 1201 
Collateral attack, actions by or against county, § 
335 

Contracts, actions against county, f 202, p. 1046 
County board, iiroceedings for removal of mem¬ 
bers, S 78, p. 844 

Injunction against collection of taxpayers* suits, 
§ 296, p. 1251 

Mandamus, enforcement of judgment against 
county by, § 336 

Merger of warrants in judgment, payment, § 252, p^ 
1153 

Removal of county seat, contest of election, § 70, 

p 828 

Satisfaction of judgment against county, § 336 
Taxpayers’ actions relative to financial or admin¬ 
istrative affairs of county, § 294 
Warrants, actions on, § 256, pp 1160, 1167 
Judicial character, county board, § 74, p. 834 
Judicial functions, county board, § 83 
Judicial proceedings, expenses, liability, § 210 
Judicial supervision, § 51 
Jurisdiction, 

Actions by or against county, § 326 
Bonds, 

Actions on, § 278, p 1210 
Contest of election on question of Issuance, § 
266, p 1191 

Bonds of county officers, actions or suits on, § 
164, p. 984 

Claims, review of action on, § 309 
Warrants, actions on, § 256, p. 1161 
Jurors, fees and expenses, liability, 3 213, pp. 1062- 
1066 

Jury fees, statutory provisions imposing obligation on 
counties to pay, validity, § 207, n. 41 
Jury questions. 

Actions by or agamst county, § 334 
Bonds, actions on, § 278, p. 1212 
Boundaries, determination, § 21 
Contracts, actions against county, § 202, p 1046 
■ County board, criminal prosecution of members, § 
99, p 888 

Officers and agents, post 
Warrants, actions on, § 256, p. 1167 
Justice. Administration of justice, ante 
Justice of the peace, administration of justice, liability 
for expenses in connection with, § 213, p 1062 
Juvenile courts, expense of maintenance, liability, § 
210, n. 4 
laborers, 

Bond of contractor, rights and remedies on, § 205 
Contracts with county, 

Actions by, § 202, p. 1044 
Bond to secure payment of debts incurred for, 
8 201, p. 1039 

liadies, 

Actions by or against coxmty, § 325 


Laches—Continued, 

Bonds, actions on, § 278, p 1210 

Officers and agents, imputation to county, § 325 

Removal of county seat, contest of election, § 70 

p. 828 

Taxpayers, actions relative to financial or ad¬ 
ministrative affairs of county, § 290 
Lakes, boundaries defined by, § 15 
Law questions, officers and agents, removal proceed¬ 
ing, § 108, p 913 
Leases, § 170 

Termination, defenses to'county’s suit for repos¬ 
session, § 203 

Legislative character, county board, § 74, p 834 
Legislative control, § 52 
Legislative powers. 

Alteration of boundaries, § 23 

Adjustment of rights and liabilities, § 35 
Boundaries, definition, § 14 
Compensation of officers, 

Changes, § 113 
Fixing, § 109, p 917 
Consolidation of counties, § 23 
Contracts, regulation, § 174 
County board, § 84 

Abolition, § 74, p 834 
Method of election, § 75 
Tenure of office, § 77 
County seat. 

Location and establishment, § 54 
Removal, 8 62 
Creation, § 5 

Constitutional restrictions, §§ 7-10 
Curative acts, § 52 
Disorganization, § 48 
Division of counties, § 23 
Establishment of boundaries, § 17 
Form of government, § 42 
Officers, 

Cxeation, § 100, p 891 
Duties defined, § 139 

Precincts, alteration or abolishment, § 40, p. 795 
Property, control use and disposition, § 169 
Public improvements, construction and operation, 
§ 50 

Re-establishment of boundaries, § 17 
Removal of county seat, § 62 
Taxation, § 282, p. 1221 

Levee district, director as county officer, 8 100, p. 890, 
n. 84 

Levies. Taxation, post 
Liens, 

Alteration of boundaries, effect, 8 34 
Equitable hens, contracts laborers and material- 
men, 8 201, p. 1042 
Taxes, collection, 8 285, p. 1236 
Limitation of actions, 

Actions by or against county, 8 325 
Bonds, recovery on, 8 278, p. 1211 
Bonds of officers and agents, actions on, 8 164, p. 
985 

Boundaries, application of statute to actions, 8 21 
County commissioners, actions against, 8 98 
Officers and agents, recovery of comiiensation, 8 
126, p. 938 

Removal of county seat, contest of election, 8 76, 

p. 828 

Taxpayers, actions relative to financial or admin¬ 
istrative affairs of county, 3 290 
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Limitation of actions—Continued, 

Warrants, recovery on, § 256, p 116i 
Lines, boundaries, determination by, § 20 
Liquidated claims, presentation, necessity, § 297 
Live stock inspectors, compensation, § 120 
Loans, 

Power to make, § 237 
Treasurer, public funds, § 136, p 948 
Local assessments, power to levy, § 50 
Local improvements, reassessment, § 50 
Local legislation, a(^ creatmg as not within prohibi¬ 
tion against, § 5, n. 85 
Local self-government, charter giving, § 6 
Local subdivision, status as, § 1, p, 753 
Location, county seat, § 54 
Long acquiescence, boundaries, effect, § 22 
Lost records, contract for replacement of, power to 
enter into, § 179 

Low water mark, boundaries defined by body of wa¬ 
ter as meaning, § 15 

Lowest responsible bidder, contracts, lettmg, § 189 
Lump sums, appropriations, § 235 
Lynching, rejection of claim for damages as bar to 
subsequent suit to recover, § 314, n, 61 
Magisterial precinct, defined, § 40, p. 794 
Maintenance of public buildings. Public buildings, 
post 

Malfeasance, 

County board, criminal liability of members, § 99, 
p 885 

Officers and agents, 

Corrupt intent as essential, § 108, p. 911 
Criminal responsibility, § 146 
Mandamus, 

Adjustment of accounts with other municipalities 
compelled by, § 241 
Alteration of boundaries. 

Compelling county auditor to certify question, 
§ 29, p 780 

Enforcement of rights and liabilities by, § 38 
Bonds, compelling levy of tax for paying, 8 278» 

p. 1210 

Claims, compelling acceptance for filing by, 8 
299 

Contracts, 

Compelling entry on minutes by, 8 190 
Competitive bidding reqmred, 8 1^ 

Judgment against county, enforcement by, 8 336 
Officers and agents, compiling approval of bond, 
§ 104, p. 902 

Taxpayers, remedy, 8 286, p. 1241 
Mandatory statutes. 

Name in which county shall sue or be sued, 8 
327 

Taxation, § 279 

Amount of levy, 8 282, p. 1222 
Maps, boundaries, admissibility in suit to determine, 
§ 21 ^ 

Master warrants, negotiability, 8 250, n. 79 
Materialmen, 

Bond of contractor, rights and remedies on, 8 205 
Contracts with county. 

Actions by, 8 202, p. 1044 
Bond for benefit of, § 201, p 1038, n. 34 
Implied contracts, recovery on quantum meruit, § 
204, p. 1049 
Maturity, 

Bonds, interest after, 8 276 
Claims, presentation before, 8 298 


Mechanics* liens. 

Bond of contractor with county, liability, § 201, p- 
1040 

Claim of subcontractor to enforce, presentation, 5 
297 

Meetings, county board, § 88, pp. 856-862 
Memorial buildings, claim based on contract for erec¬ 
tion of, presentation as necessary, § 297, n 3 
Merger, abolition of offices by, validity of statute, § 
106, p. 904, n 71 

Mileage, county board, members, § 79, p. 844 
Ministerial acts. 

County board, modification or repeal, § 93 
Warrants, issuance, 8 249, p. 1143 
Ministerial duties. 

Auditor, 8 140 

County board, delegation of authority in respect 
to, § 89 

Courts as authorized to require performance, § 51 
Minutes, 

Admissibility in action to recover on warrants, § 
256, p. 1166 

Claims, entry of order on, 8 307 
Contracts, necessity of entering on, 8 190 
County board, § 91, pp. 863-868 
Officers and agents, entry of appointment, § 101, 
p. 898 

Misappropriations, officers and agents, accounting, f 
150 

Misconduct, county board, 

Criminal liability of member, § 99, p. 885 
Removal of members, § 78, p. 841 
Misdemeanors, officers and agents, criminal responsi¬ 
bility, § 146 

Misfeasance, officers and agents, criminal responsl- 
bUity, 8 146 

Misjoinder of causes, taxpayers’ action relative to 
financial or administrative affairs of county, f 
292 

Misnomer, actions by or against county, effect, 8 327 
Mistake, 

Claims against county, recovery back of payments 
made through, 8 317 

Settlement of accounts, officers and agents, § 153 
Mobs, injuries by, liability, 8 219 
Mode of creation, 8 5 

Mode of payment of warrants, 8 252, p. 1154 
Modification, contracts, 8 198 
Money had and received, 

Borrowing without authority, recovery back, 5 
222, p. 1079 

Counties as liable, 8 204, p. 1050 
Officers and agents, recovery back of improper 
payments in action of, 8 128 
Monuments, boundaries, establishment by, 8 20 
Moral obligation. 

Claims, payment under, § 207, n. 34 
Grant of county funds, § 243, p. 1129 
Taxation for purpose of meeting, 8 279 
Mortgages, 

County property, powers, 8 171 
Loan of funds secured by, § 237 
Motor patrolmen, common law bond, liability on, §; 

161, p. 981, n. 22 
Municipal corporations, 

Adjustment of accounts, § 241 
Classification as, 8 3 
Consolidation with county, § 42 
Distinguished, 8 It P- 756. 8 3 
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Municipal corporations—Continued, 

Elections, liability for expense, § 209 
Improvements within territorial limits, exemption 
from county taxation, § 284 
Joint erection of building, § 167, p. 999, n, 97 
Mutuality, contracts, necessity, § 191 
Name, 

Actions against county, § 327 
Authonty to sue in name of county, | 328 
Nature, § 1, pp 753-757 

Navigation, bonds, power to issue for improvement, § 
261 

Negligence, 

Compensatory damages resulting from, interest 
on claim as recoverable, § 306 
Interest on claims for damages resulting from, § 
306 

Officers and agents, liability on bond, § 159, p. 
970 

Negotiability, warrants, § 250 

Nepotism, officers and agents, removal on ground, § 
108, p 911, n 76 

New bond, officers and agents, § 104, p 903 
Ninety-nine year lease, county property, power to 
give, § 170, n 30 
Notes Bills and notes, ante 
Notice, 

Actions involving counties, conditions precedent to 
maintenance, § 321 

Alteration of boundaries, proposal, § 27 
Assignment, 

Claims against county, § 318 
Contracts, § 197 

Auditor, compensation for service, § 116 

Bonds, ante 

Claims, 

Assignment, § 318 

Reconsideration of decision, § 315 
Contest of election, bonds, § 266, p. 1191 
Contracts, ante 
County board, 

Appeals from decisions, § 95, p. 878 
Special meetings, § 88, p. 862 
County seat. 

Election on question of location, § 58, p. 811 
Election on question of removal, § 70, p. 822 
Hearing on petition for removal, 5 67 
Petition for removal, § 64, p. 817 
Election, 

Aid to corporations or individuals, | 244 
Expense of as chargeable to county, § 209 
Officers and agents, condition precedent to actions 
on bonds, § 164, p. 984 

Property, sale or conveyance of, § 172, p. 1004 
Rescission, contracts, § 198 

Summary proceedings, bonds of officers or agents, 
§ 163 

Warrants, redemption, § 251 
Nuisance, 

Claims for damages, presentation, § 297, n. 9 
Liability for creation or maintenance, § 216 
Numbering, claims against county, § 316 
Nunc pro tunc appeal, settlement of accounts, officers 
and agents, § 154, n. 42 
Oath, 

County board, members, | 76 
Officers and agents, § 105 
Treasurer, power to admmister, § 136, p. 947 
Ocean, boundaries on, § 15 


Office expense, liability of county, § 208 
Office furniture, expense, liability, § 208 
Officers and agents, §§ 100-164, pp. 888-994 
Abandonment of office, effect, § 107 
Abolition of offices, § 100, p. 892 
Accounting, §§ 147-151, pp 961-965 
Charges and credits, § 151 
Pees, § 148 
Interest, § 149 

Pubhc funds or property, § 150 
Accounts, 

Audit of accounts, §§ 152-154, pp. 965-969 
Omission or improper rendition, liability on 
bond, § 159, p 974 

Settlement of accounts, §§ 152-154, pp. 965- 
969 

Medium of payment, § 155 

Actions, 

Bonds, enforcement of hability on, § 164, pp 
984-994 

Recovery of compensation, § 126, pp. 936-939 
Additional, 

Bond. § 104, p. 903 
Compensation, § 114 

Alteration of boundaries, effect on tenure of offi¬ 
cers of original county, § 33 
Amount of compensation, § 109, p 915 
Appeal on settlement of accounts, § 154 
Appointment, § 101, p 895 

Appropriations, liability on bond for improper ap¬ 
propriation, § 159, p 973 
Approval of bonds, § 104, p. 901 
Attorney’s fees. 

Actions on bonds, § 164, p. 994 
Allowance, § 129, n. 90 
Audit of accounts, §§ 152-154, pp 965-969 
Impeachment, § 153 
Officers authorized to make, § 152 
Audit of claims, false audit, criminal responsi¬ 
bility, § 146 
Auditor, ante 

Authority, §§ 131-137, pp. 943-949 
Bank failures, liability on bond for loss result¬ 
ing, § 159, p. 975 
Binding effect of acts, § 131 
Bonds, § 104, pp 900-903 

Accounts, omission or improper rendition, li¬ 
ability on bond, § 159, p. 974 
Accrual of liability, breach of condition, § 159, 
pp. 970-976 

Actions to enforce liability, § 164, pp, 984r-994 
Answer in actions on, § 164, p. 990 
Attorney’s fees in actions on, § 164, p. 994 
Bank failure resulting in loss, liability on 
bond, § 159, p. 975 

Breach of condition, accrual of liability, § 
159, pp. 970-976 

Burden of proof in actions on, § 164, p 991 
Change in principal’s duties as affecting, lia¬ 
bility on, § 162 

Commissions creating liability on, § 159, p 
970 

Compensation, illegal or excessive, liability 
on bond, § 159, p. 974 
Complaint m action on, § 164, p. 989 
Compromise of actions on, § 164, p, 994 
Concurrent bonds, liability on, § 160 
Conditions precedent to action on, § 164, p. 984 
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Officers and agents—Continued, 

Bonds—Oontinned, 

Conversion of public funds, liability on bond, 
§ 159, p 972 

Costs in actions on, § 164, p 993 
Defenses in actions on, § 164, p. 987 
Delay in discovering default as affecting, lia¬ 
bility on, § 162 

Demand as condition precedent to action on, 
§ 164, p. 984 

Demurrer in action, § 164, p. 990 
Discharge of sureties, § 162 
Evidence in actions on, § 164, p. 991 
Ex officio duties, liability on bond, § 161, p 
980 

Extent of liability on, § 161, pp 977-982 
Fees, illegal or excessive, liability on bond, 
§ 159, p 974 

Fulfillment of condition, release of liability, 
§ 169, pp 970-976 
Funds protected, § 161, p. 980 
Ignorance of law as defense in action, i 164, 
p. 988 

Illegal deposit, liability on bond, § 159, p. 
972 

Improper appropriations or allowances, liabil¬ 
ity on bond, § 169, p. 973 
Improper handling of county obligations, li¬ 
ability on bond, § 159, p. 973 
Insolvency of bank resulting in loss, liability 
on bond, § 159, p. 976 
Instructions in actions on, § 164, p 993 
Interest, liability on bond, § 161, p 979 
Issues in action on, § 162, p. 991 
Joinder of parties in actions on, § 164, p. 
987 

Joint and several liability, § 161, p. 978 
Judgment in actions on, § 164, p 993 
Jurisdiction of actions on, § 164, p. 984 
Jury questions in actions on, § 164, p, 993 
Liabilities on, §§ 156-164, pp 969-4)94 

Collection of public funds, negligence, § 
179, p 973 

Limitation of actions on, § 164, p 986 
Loss of funds without negligence, liability on 
bond, § 159, p 975 

Measure of liability on, § 161, p 978 
Misapplication of funds* liability on bond, § 
159, p. 972 

Negligence in collecting public funds, liability 
on bond, § 159, p 973 

Notice as condition precedent to action on, 
§ 164, p. 984 

Omissions creating hability on, § 159, p. 970 
Parties to actions on, § 164, p. 986 
Payment as defense in actions on, § 164, p. 
987 

Penalties as included, liability on, § P- 
980 

Period of liability on, § 161, p. 981 
Persons protected, liability on, § 161, p, 980 
Petition in action on, § 164, p. 989 
Pleadings in action on, § 164, p. 989 
Possession of office as essential to liability, 
§ 158 

Presumptions in actions on, § 164, p 991 
Proof in actions, § 164, p. 991 
Ratification of acts as affecting liability on 
bond, § 159, p 971 

200.J.S.-99 


Officers and agents—Continued, 

Bonds—Contmued, 

Release of liability, § 156 

Fulfillment of condition, § 159, pp. 970- 
976 

Release of sureties, § 162 
Renewed bonds, liability on bonds, § 160 
Reiwrts, omission or improper rendition, li¬ 
ability on bond, § 159, p 974 
Set-off and counterclaim in actions on, § 164, 
p 988 
Settlement, 

Action on bond, § 164, p. 994 
Condition precedent to action on bond, 

§ 164, p. 985 

Defense in action on bond, § 164, p. 987 
Liability, § 162 

Signature as prerequisite to liability on bond, 

§ 156 

Subrogation, liability on bond, § 161, p 979 
Successive bonds, liability on bonds, § 160 
Successor in office, liability on bond, § 160 
Summary remedies on, § 163 
Surplusage, § 167 

Taxpayers as parties to action on, § 164, p. 
986 

Time to sue on, § 164, p. 985 
Title to office as essential to liability on, § 
158 

Trial of action on, § 164, p. 993 

Validity of bond as essential to liability on, 

§ 157 

Variance in actions on, § 164, p 991 
Breach of duties, liability, § 139 
Burden of proof, 

Actions for compensation, § 126, p. 938 
Actions on bond, § 164, p. 991 • 

Recovery back of payments improperly made, 
§ 128 

Cause for removal, § 108, p. 910 
Change of, 

Compensation, § 113 
Residence, effect, § 107 

Civil service, constitutional provisions relating to, 

§ 101, p, 894 
Claims, 

False audit, criminal resjionsibility, § 146 
Presentation of claim for compensation as 
essential to payment, § 297, n. 3 
Purchase or speculation in claims, § 318 
Removal for improper allowance, § 108, p. 
911, n. 77 
Clerk, ante 
Collateral attack. 

Compensation, allowance, f 124 
Dismissal proceedings, § 108, p. 914 
Collection of public funds, liability on bond for 
negligence, § 179, p. 973 ^ 

Commission, § 105 

Common law bond, failure to renew, § 104, p. 901 
Compensation, S§ 109-129, pp 914r-942 
Actions to recover, 8 126, pp. 936-939 
Additional compensation, § 114 
Allowance, §§ 123, 124 
Amount, 8 P- 
Assistants, 8 122, pp 930-933 
Change, § 113 

Collateral attack on allowance, 8 124 
Commissions, 8 HI 
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OfOicers and agents—Continued, 

Compensation—Continued, 

Demand and refusal as condition precedent 
to action, § 126, p 938 
Deputies, § 122, pp 930-933 
Discretion of county board m reject to al¬ 
lowance, § 124 

Estoppel to claim, § 126, p. 937 
Fees, § 112 

Accounting, § 148 
Collection and enforcement, § 127 
Comjiensation as payable from, § 125 
Recovery back of improper payments, § 
128 

Holder of two or more offices, § 121 
Illegal or excessive, liability on bonds, § 169, 
p 974 

Power to fix, § 109, p. 917 
Presentation of claim as essential to pay¬ 
ment, § 297, n, 3 
Priorities, § 125 

Recovery back of payment improperly made, 
§ 128 

Review of allowance, § 124 
Salary, § 110 

Set-oflP of claim for, § 126, p. 938 
Source of payment, § 125 
Statutory provisions, § 109, p. 914 

Allowance as requiring authority, § 124 
Auditor, § 116 
Clerk, § 117 

Deputies and assistants, § 122, p. 930 
Surveyor, § 118 

Time and source of payment, § 125 
Treasurer, § 119, p 924 
Taxation for compensation, § 281, p. 1217 
Time of payment, § 125 
Compromise, actions on bonds, § 164, p. 994 
Comptroller, ante 

Oondusiveness and effect of settlement of ac¬ 
counts, § 153 

Concurrent bonds, liability on, § 160 
Consolidation of offices, § 100, p. 892 
Constitutional provisions, 

Appointment, § 101, p. 895 
Compensation, § 100, p. 914 
Definitions, § 100, p. 889 
Dismissal, § 108, p. 909 
Duties defined, § 139 
Election of officers, § 101, p. 894 
Oath, § 105 
Qualifications, § 102 
Removal or sui^ension, § 108, p. 908 
Term, § 106, p. 904 
Contracts, ante 

Conversion, liability on bonds, § 159, p. 972 
Corrupt acts, liability, § 139 
Corrupt intent, removal as requiring, § 108, p. 
911 

Costs of Judgment in suit commenced in repre¬ 
sentative capacity, liability, § 338 
County board, ante 

Creation of office, power, §"100, p. 891 
Criminal responsibility, § 146 
Dealings in county Instruments, prohibition 
, against, | 138 

Dealings with, persons as charged with knowl¬ 
edge of limits of authority, { 174 


Officers and agents—Continued, 

Default, statutory penalties, § 145 
Defenses, 

Actions on bond, § 164, p 987 
Removal proceedings, § 108, p 911 
Definitions, § 100, pp. 888-893 
Delinquency, statutory penalties, § 145 
Deposits, liability on bond for illegal deposits, § 
159, p. 972 
Deputies, ante 
Disabilities, § 138 
Discretion, 

Appointment, § 101, p 898 
Duties, § 139 

Duties, §§ 139-144, pp 950-958 
Election of officers, § 101, pp 894-899 

Prerequisite to creation of county, § 10 
Eligibility, § 102 

Emoluments of office, compensation as payable 
fiom, § 126 

Employee distinguished from officer, § 100, p. 889, 
n. 78 

Employment of agents, contract for, power to en¬ 
ter into, § 180 

Estoppel, acts within scope of authority, § 174 
Evidence, 

Actions on bonds, § 164, p 901 
Actions to recover compensation, § 126, p 938 
Criminal prosecutions, § 146 
I Recovery back of payments improperly made, 
§128 

Removal proceedings, § 108, p. 913 
Ex officio duties, liability on bonds, § 161, p. 980 
Ex officio officers, designation, § lOO, p. 892 
Expenses, reimbursement, § 129 
Expiration of term, contracts entered into by of¬ 
ficers as affected by, § 176 
Falsifying account, § 153 

Federal census, compensation as determined by, 
§ 109, p 916, n. 50 
Fees, § 112 

Accounting, § 148 
Collection and enforcement, § 127 
Compensation as payable from, § 125 
Recovery back of improper payments, § 128 
Filing of bond, requirements as to, § 104, p. 902 
Fines and penalties. 

Bonds as including, § 161, p. 980 
Payment improperly made to officer or agent, 
§ 128 

Fraud in settlement of accounts, § 153 
Gk>od and sufficient cause for removal, § 108, p. 
910 

Holding over, § 106, pp. 904-907 
Ignorance, 

Defense of ignorance of law in action on 
bond, § 164, p. 988 

Malfeasance due to as ground for removal, 
§ 106, p. 911 

Illegal disbursements, accounting, § 150 

Impeachment, § 108, p. 908, n. 32 

Improper allowance, liability on bond, § 159, p. 

971, n. 68 
Indebtedness,' 

Power to incur, § 222, p. 1080 
Use of official funds to discharge individual 
debt, § 138 

Indictment or information, criminal prosecutions, 
§ 146 
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Oflacers and agents—CJontinned, 

Individual debt, use of ofllcial funds to discharge, 

§ 138 

Intent, criminal responsibility as dependent on, 

§ 146 
Interest, 

Accounting, § 149 

Bonds as covering, § 161, p. 979 

Payment improperly made to oflacer or agent, 

§ 128 

Recovery on compensation, § 109 p. 917 
Intervention, actions by county, § 327 
Janitor service, reimbursement for expense of, i 
129 

Joinder of parties, actions on bond, § 164, p. 987 
Judgment or decree, actions on bonds, § 164, p. 
903 

Jurisdiction, actions on bonds, § 164, p. 984 
Jury questions, 

Actions for compensation, § 126, p. 939 
Actions on bonds, § 164, p. 993 
Cnminal prosecutions, § 146 
Removal proceedings, § 108, p. 913 
Laches, imputation to county, § 325 
Liabilities, §§ 139-144, pp. 950-958 
Bonds, §§ 156-164, pp. 969-994 
Limitation of actions, 

Bonds, § 164, p. 985 

Recovery of compensation, § 128, p. 938 
Maladministration, corrupt intent as essential, 

§ 108, p. 911 
Malfeasance, 

Corrupt intent as essential, § 108, p. 911 
Criminal responsibility, § 146 
Malicious acts, liability, § 139 
Mandamus, compelling approval of bond, § 104, 
p. 902 

Medium of payment, settlement of accounts, § 
155 

Minutes, entry of appointment, § 101, p. 898 
Misapplication of public funds, liability on bonds, 
§ 159, p 972 

Misappropriations, accounting, g 150 
Misdemeanors, liability, § 146 
Misfeasance, criminal responsibility, § 146 
Mistake, 

Malfeasance due to as ground for removal, g 
108, p. 911 

Settlement of accounts, g 153 
Money had and received, recovery back of im¬ 
proper payments, g 128 
Negligence, liability on bond, g 169, p. 970 
Nepotism, removal on ground of, g 108, p. 911, 
n. 76 

New bond, g 104, p. 903 
New counties, election, § 101, p 895 
Number of officers, power to prescribe, g 100, p. 
891 

Nunc pro tunc appeal on settlement of accounts, 
g 154, n, 42 
Oath, g 105 
Omissions, 

LiabiUty on bonds, g 159, p. 970 
Settlement of accounts, g 153 
Oppressive acts, liability for, g 139 
Overflowed lands, prohibition from becoming 
purchasers on sale, § 138 
Pensions, g 130 

Per diem compensation, g 109, p. 917 


Officers and agents—Continued, 

Period of liability, bonds, § 161, p. 981 
Personal liability, g 139 
Petition for removal, g 108, p. 913 
Pleadmg, 

Actions on bonds, g 164, p 989 
Actions to recover compensation, g 126, p- 
938 

Recovery back of payments improperly made, 
g 128 

Removal proceedings, § 108, p 913 
Population, compensation as determined by, § 
109, p. 916 

Powers, gg 131-137, pp. 943-949 
Premium on official bond, reimbursement for ex¬ 
pense, g 129, n. 88 
Presumptions, 

Actions on bond, g 164, p. 991 
Audit and settlement of accounts, g 153, n. 
19 

Consolidation of offices, g 100, p 893, n. 6 
Validity of appointment, g 101, p. 898 
Prima fade evidence, settlement of accounts, g 
153 

Primary election, election of, g 101, p. 895, n. 35 
Procedure, removal, g 108, p. 912 
Process, actions against county, § 329 
Promis^ry note in lieu of bond, § 104, p. 901 
Property, accountmg, g 150 
Public funds, accounting in respect to, g 150 
Qualifications, gg 103-105, pp. 900-904 
Power to prescribe, g 100, p 891 
Quantum meruit, recovery for services on, g 109, 
p. 915, n. 24 

Ratification of appointment, g 101, p 898 
Recovery back of money improperly paid to, g 
128 

Rdmbursement of expenses, g 129 
Reinstatement after removal, review of order, g 
108, p. 914 

Release, liability on bonds, g 156 
Removal, g 108, pp. 908-914 

Costs as diargeable to county, § 214 
Liability for costs, g 214 
Renewal bonds, liability on, g 160 
Rent, reimbursement for expense, g 129 
Reopening settlement of accounts, g 163 
Reports, 

Omission or improper rendition, liability on 
bond, g 159, p. 974 

Removal for failure to file, g 108, p. 911, 
n. 76 

Residence, 

Change as affecting right to office, g 107 
Requirements, g 102 
Resignation, § 108, pp. 908-914 
Review, removal proceedings^ g 108, p. 914 
Separate offices, prohibition against holding, g 
102 

Settlement, 

Accounts, g§ 152-154, pp. 965-969 
Medium of payment on, g 155 
Actions on bonds, g 164, p. 994 
Condition pi*ecedent to action on bond, § 
164, p. 986 

Defense in action on bond, g 164, p. 987 
Liability on bond, g 162 
Speculation in, 

I Claims allowed by court of daims, g 138 
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Oflacers and agents—Continued, 

Speculation in—Continued, 

County instruments, criminal responsibility, 
§ 146 

Statement, expense allowance as dependent on 
furnishing, § 129 
Statutory penalties, § 145 
Statutory provisions. 

Abolition of office, § 100, i>. 892 
Accounting, § 148 
Appointment, § 101, p. 895 
Audit of accounts, § 152 
Bonds, § 104, p. 900 
Liability on, § 156 
Compensation, § 109, p. 914 

Allowance as requiring authority, § 124 
Auditor, § 116 
Clerk, § 117 

Deputies and assistants, § 122, p. 930 
Surveyor, § 118 

Time and source of payment, S 125 
Treasurer, § 119, p. 924 
Definition, § 100, p. 889 
Dismissal, § 108, p. 909 
Duties, § 139 

Election of officers, § 101, p 894 
Fees, § 112 

Grounds for removal, § 108, p. 910 

Oath, § 105 

Powers, § 131 

Qualifications, § 102 

Reimbursement of expenses, § 129 

Removal, § 108, p 908 

Resignation, § 108, p. 908 

Settlement of accounts, § 152 

Suspension, § 108, p. 908 

Term, § 106, p. 904 

Vacancies, § 107 

Subordinate positions, abolition, § 100, p. 893 
Subordinates, 

Liability for acts of, § 139 
Tenure, § 106, p 905 

Subrogation, liability on bonds, § 161, p. 979 
Successive bonds, liability on, § 160 
Surchargmg account, § 153 
Surplus fees, accounting, § 148, n. 59 
Surveyor, post 

Suspension, § 108, pp. 908-914 
Swamp lands, prohibition from becoming pur¬ 
chasers on sale, § 138 . 

Tax collectors, status, § 100, p. 890, n. 83 

Temporary absence from county, effect, § 107 

Tenure, § 106, pp. 904-907 

Territorial extent of duties, § 139 

Third persons, liability to, § 139 

Time, 

Approval of bonds, § 104, p. 902 
Qualifications possessed, § 102 
Torts, liability, § 220 

Ratification or repudiation as affecting lia- 
biUty, § 221 
Treasurer, post 
Trial, 

Actions on bonds, § 164, p. 993 
Actions to recover compensation, § 126, p. 939 
Criminal prosecutions, § 146 
Trustees, post 

Ultra vires acts, liability of county for, § 220, 
XL 85 


Officers and agents—Continued, 

Ultra vires appointment, compeaosatlozi as af¬ 
fected by, § 109, p. 916, n. 30 
Unauthorized contracts, § 193 
Unexpired term, completion of by officer chosen 
to fill vacancy, § 106, p 906 
Vacancies, § 107 

Appointments to fill, § 101, p 897 
Completion of unexpired term, § 106, p. 906 
Wan ants, peisonal liability for improper han¬ 
dling of, § 139, n. 30 
Official bonds Officers and agents, ante 
Open meetings, county board, § 88, p. 858 
Option contracts, voting machines, purchase, § 199, 
n. 82 

Order in which warrants payable, § 254 
Orders, 

Bonds, election on question, § 266, p. 1184 
County board, §§ 92-95, pp 888-880 
Taxation, levy of tax, § 283, p. 1228 
Warrants, calling m for reissue, § 251 
Ordinances, 

Attestation, § 92, p. 870 
Bonds, passage prior to issuance, § 264 
Construction, § 92, p 871 
County board, §§ 92-95, pp. 868-880 
Meetings governed by, § 88, p. 857 
Enactment, § 92, p 869 
Emergency, § 94, p 875 
Expenses, payment, § 207 
Formal requisites, § 92, p 870 
Operation and effect, § 94, pp 873r-876 
Partial mvalidity, § 92, p. 871 
Publication, § 92, p 870 
Signature, § 92, p 870 
Subaects and title, § 92, p. 870 
Territorial limitations, § 92, p. 869 
Time of taking effect, § 94, p 875 
Ordinary, 

Audit and settlement of accounts, officers and 
agents, § 152 
Compensation, § 120 
Organization, 

Collateral attack, § 45 
Constitutional provisions, § 42 
County board, § 80 
Creation as essential, § 43 
De facto organization, § 47 
Delegation of power, § 44 
Disorganization, § 48 
Injunction against, § 46 
Nature, § 43 
Procedure, § 44 

Quo warranto, questioning legality, § 46 
Ratification of defective organization, § 47 
Restraining, § 46 
Statutory provisions, § 42 
Vacating, proceedmgs, § 46 
Origin, § 2 

Overdrafts, refunding bonds issued for purpose of 
paymg, § 258, p 1173 
Parish, distinguished, § 1, p. 756 
Parish police jury, warrants, power to Issue, § 249, 
p. 1143 
Parks, 

Acquisition, § 165, n. 50 

Property for parks, statutory provisions, § 
166 
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Parks—Contlmied, 

Toboggan slide located in, liability for injuries 
to minor, § 218, n. 29 
Parol assignment, warrants, § 260 
Parol evidence. 

Claims, admissibility in hearing on, § 307, n. 51 
County board, transactions proved by, § 91, p. 
867 

Partial invalidity, 

Contracts, effect, § 191 
Ordinances, § 02, p. 871 
Parties, 

Actions by or against county, § 327 

Authority to sue in name of county, § 328 
Alteration of boundaries, enforcement of rights 
and liabilities, § 38 

Appeals, decisions of county board, § 95, p. 877 
Bonds, 

Actions on, § 278, p. 1211 
Contractor’s bond, § 203 
Officer’s or agent’s bond, § 164, p. 985 
Validation proceedings, § 272, p. 1200 
Contractor’s bond, action on, § 203 
County board, proceedings for removal of mem¬ 
bers, § 78, p. 843 

Officer’s or agent’s bond, • 

Actions on, $ 164, p. 985 
Summary proceedings, nominal change of 
parties, § 163 
State, post 

Summary proceedings, bonds of officers or 
agents, nominal change of parties, § 163 
Taxpayers, actions relative to financial or ad¬ 
ministrative affairs of county, § 291 
Warrants, actions on, § 256, p. 1163 
Passenger elevators, courthouses, power to install 
and maintain, § 167, p. 997, n. 86 
Payment, 

Bonds, ante 
Claims, ante 

Provision as essential to creation of indebtedness, 
§ 227, pp. 1100-1105 
Taxes, § 285, pp. 1234-1238 
Warrants, § 252, pp. 1151-1165 

Funds from which payable, § 253 
Order in which payable, § 254 
Peace officers, expense of, liability, § 212 
Penalties, 

Commissioners, criminal conviction, f 99, p. 888 
Officers and agents, 

Bonds as including, § 161, p. 980 
Payment improperly made to officer or agent, 
§ 128 

Pensions, employees, authorization, § 130 
Per diem compensation. 

Officers and agents, § 109, p. 917 
Surveyor, § 118 

Performance, contracts, recovery as justified on, § 200 
Permanent machinery, contracts with county, lien on 
moneys due contractor as authorized, § 201, p. 
1043 

Person, status as, § 1, p. 756 

Personal injuries, compromise of claim against coun¬ 
ty, § 303, n, 86 
Petition,, 

Action on, bond of officer or agent, § 164, p 989 
Alteration of boundaries. 

Condition precedent, § 28 
Withdrawal of signature, § 28 


Petition—Contmued, 

Charter election, § 6 
Issuance of bonds, § 265 
Removal of county seat, § 64, pp. 816-819 
Piers, construction, power, § 167, p. 999, n 97 
Place, meetings of county board, § 88, p. 857 
Plans and specifications, contracts, 

Adoption prior to letting, § 185 
Bond as required to comply with, § 201, p. 1037 
Construction in accordance with, § 199 
Plat book system, contract for installation, competi¬ 
tive bids as essential to validity, § 183, n. 65 
Pleading, 

Actions by and against county, § 332 
Contractor’s bond, § 203 
Contracts, § 202, p. 1045 

Alteration of boundaries, enforcement of rights 
and liabilities, § 38 
Bonds, actions on, § 278, p. 1211 
Contractor’s bond, § 203 
Officer’s or agent’s bond, § 164, p. 989 
Contracts, actions against county on, § 202, p. 
1045 

County board, proceeding for removal of mem¬ 
bers, § 78, p 843 
Officers and agents, ante 
Ordinances, § 92, p 869 

Taxpayers, actions relative to financial or ad¬ 
ministrative affairs of county, § 292 
Warrants, actions on, § 256, p. 1163 
Police juries, removal or suspension of officers by, § 
108, p. 909 
Police officers. 

Expense ot, liability, § 212 
Powers, § 137 

Police power, county board, § 92, p. 869 
Political division, status as, § 1, p 763 ' 

Poor, 

Attorney appointed to defend poor person, liabil¬ 
ity for compensation, § 213, p 1065 
Director of as county officer, § 100, p 890, n. 84 
Belief, 

Appropriations for as valid, § 243, p 1128, n. 
60 

Taxation, levy, § 281, p. 1217 
Popular vote Elections, ante 
Population, 

Classification, § 4 

Compensation of officers and agents, § 109, p 916 
Constitutional provisions, § 9 
Districts or precincts, division, § 40, p. 796 
Postage stamps. 

Contracts for, competitive bids as not essential, § 
183, n 65 

Liability for expense, § 208 
Powers, 

Auditor, § 132 

Bonds, power to issue, § 258, pp. 1169-1173 
Clerk, § 133 
Comptroller, § 137 
Contracts, ante 

County board, §§ 81, 82, pp. 848-853 
Deputies, § 1^ 

Employees, § 134 
Implied powers, ante 
Legislative powers, ante 
Officers and agents, §§ 131-137, pp. 943-949 
Police officer, § 137 
Public buildings, post 
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Powers—Continued, 

Purchasing agent, § 134 
Sea walls, post 
Straw boss, § 134 
Surveyor, § 135 
Taxation, power to tax, § 279 
Treasurer, § 136, pp. 946-049 

Contract for payment of attorney's fees from 
proceeds of judgment on county warrant, 
§ 181 

Precincts, 

Bonds, § 41 

Distinguished, § 1, p. 757 
Special purposes, § 40, pp. 794-798 
Predecessors, treasurer, liability for wrongful acts, § 
143 

Preferences, contracts, resident bidders, i 189 
Prelimmary proceedings, bonds, issuance, §§ 264r-266, 
pp. 1189-1191 

Prescription, acquisition of property, $ 166 
Presentation, 

Claims, ante 
Warrants, 

Presentation for payment or registration, or¬ 
der in which payable as determined by, 
§ 254 

Presentation of claim for payment, necessity, 
§ 297, n 95 
Presumptions, 

Actions by or against county, § 333 
Audit and settlement of accounts, ojQlcers and 
agents, § 153, n. 19 
Bonds, ante 

Boundaries, statutory provisions, § 16 
Consolidation of offices, § 100, p. 893, n. 6 
County board, ante 
Officers and agents, ante 
Prima facie evidence, post 
Taxation, legality of levy, § 283, p 1229 
Taxpayers* action relative to financial or admin¬ 
istrative affairs of county, § 293 
Warrants, 

Actions on, § 256, p. 1165 
Validity, § 251 
Prima facie evidence. 

Claims, allowance, § 313 
Recitals ill warrants, § 249, p 1146 
Settlement of accounts, officers and agents, § 
153 

Warrants, § 248 
Primary elections. 

Expense of, liability, $ 209 
Officers and agents, § 101, p 895, n. 35 
Printing, contracts, 

Individual interest of officer as affecting validity, 
§ 192 

Power to enter mto contract, $ 179 
Proposals or bids, § 183 
Priorities, 

Debt due county, § 206 

Officers and agents, payment of compensation, § 
126 

Prisons. Jails, ante 

Private accounts, audit and settlement of accounts, 
officers and agents, § 152 

Private corporations, torts, liability for when acting 
as, § 215 


Private property. 

Alteration of boundaries, effect on private prop¬ 
erty rights, § 34 

liiabllity to seizure and sale on execution for 
satisfaction of judgment against county, § 
336 

Private sale, bonds, disposal, § 275, p 1204 
Probate court, telephones maintained in, liability for 
expense, § 211 

Probate j'udge, officers, appointment to fill vacancies, 
§ 101, p. 897, n. 68 

Probation officers, compensation, § 120 
Procedure, 

Actions by and against county, § 320 
Contracts, § 202, p. 1044 
Alteration of boundaries, §§ 27-29, pp 776-781 
County board, ante 

Determmation of validity of bonds, § 272, pp. 
1198-1202 

Division, §§ 27-29, pp. 776-781 
Hearing on claims, § 807 
Organization, § 44 
Redemption of warrants, § 251 
Removal, post 

Tax levy, § 283, pp. 1227-1232 
Process, 

Action against corporation, § 329 
Clerks, power to issue, § 133 
County board, proceeding for removal of mem¬ 
bers, § 78, p. 842 

Proof, 

Burden of proof, ante 
Claims against county, § 301 
Evidence, ante 

Property, §§ 166-172, pp. 994-1006 

Acceptance in payment of obligations owing to 
county, § 165, n 50 

Accounting in respect to property by officers and 
agents, § 150 

Actions to recover, rights, § 320 
Alteration of boundaries, apportionment, § 37 
Capacity to acquire and hold, § 165 
Collateral attack on title, § 165 
Condemnation, acquisition by, § 166 
Consideration for sale or conveyance, § 172, p. 
1004 

Constitutional proviaons, lease, § 170 
Contract for sale, § 172, p, 1005 
Control, power, | 169 
Conveyance, { 172, pp. 1003-1006 
Dedication, acquisition by, § 166 
Deed of conveyance, § 172, p. 1005 
Devise, acquisition by, § 166 
Discretion, lease, § 170 
Disposition, §§ 169, 172 
Donation, acquisition by, § 166 
Equitable title, § 165 
Exchange, acquisition by, § 166 
Implied power to acquire and hold, § 165 
Injuries arising from defects in, liability, § 21T 
Leasing, § 170 
Management, § 169 
Manner of sale, § 172, p. 1004 
Mobs causing injury to or destruction of, lia¬ 
bility ot county, § 219 
Mode of, 

Acquirtug, § 166 
Sale, S 172, p 1004 
Mortgage, power, { 171 
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Property—Continued, 

99-year lease, power, § 170, n. 30 
Notice in respect to sale or conveyance, § 172, p. 
1004 

Oflacers and agents, accounting, § 150 
Prescription, acquisition by, § 166 
Preservation, § 169 
Public buildings, post 

Ratification of sale or conveyance, § 172, p 1005 i 
Renting, § 170 

Rescission and restitution in case of sale or con¬ 
veyance, § 172, p. 1005 
Sale, § 172, pp 1003-1006 

Individual interest of officer as affecting va¬ 
lidity of contract, § 192 
Statutory provisions. 

Acquisition and bolding, § 165 
Leasing, § 170 

Tentative baigain, acquisition by, § 166, n. 75 
Terms of sale, § 172, p 1004 
Trust title, § 165 
Use, power, § 169 
Proposals or bids. Contracts, ante 
Proprietary capacity. 

Officers and agents, liability of county for when 
acting in, § 220 
Torts in, liability for, § 215 
Prosecuting attorneys. 

Bonds of officers or agents, parties to action on, 

§ 164, p 986 

Officers and agents, appointment to fill vacancies, 

§ 101, p. 897, n 58 

Prospective operation, removal of county seat, stat¬ 
utes relating to, § 61 
Protest, 

Change of boundaries, § 28 

Collection <^f taxes, § 285, p 1288 | 

Creation of new county, § 28 
Public buildings, ! 

Appropriation of rooms, § 169 
Assignment of offices, § 169 

lionds, power to issue for erection and construe- 1 
tion, § 201 

Change of location, $ 73 
Concessions, lease, § 170, n 30 
Construction, maintenance and repair, §§ 167, 168, 
pp. 996-1000 

Initiative and i-eferendum, § 168, n. 13 
Injunction against construction, taxpayers* 
suits, § 296, p 1251 
Power to, 

Enter into contracts for construction, § 
178 

Erect, implied power to acquire proper¬ 
ty from, § 165 

Issue bonds for erection and construc¬ 
tion, S 261 

Submission to popular vote, § 168 
Taxation for erection, maintenance and re¬ 
pair, § 281, p. 1217 
Contracts, 

Bond for faithful performance, § 201, p. 1038 
Modification, § 198 

Power to enter into contracts, § 178 
Proposals or bids, § 183 
Control over, § 169 
Designation of rooms, § 169 
Discretion, construction, maintenance and repair, 

§ 167, p. 997 
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Public buildings—Continued, 

Injunction against construction, taxpayers' suits, 
§ 296, p. 1251 

Injuries arising from defective condition, liabil¬ 
ity, § 217 

Lease of concessions, § 170, n 30 
Plans and specifications, adc^tlon as essential 
before letting contracts, § 185 
I Power to. 

Enter into contracts, § 178 
Erect, implied power to acquire property 
from, § 166 

Issue bonds for erection and construction, § 
261 

Selection of location, § 73 

I Taxation for erection, maintenance and repair, § 

i 281. p. 1217 

Torts, liability, condition and use of buildings, § 
217 

Public emergency, limitation on amount of indebted¬ 
ness as affected by, § 226, p. 1094, n. 48 
Public funds. Funds, ante 

Public health, taxation for preservation, § 281, p. 
1217 

Public improvements. Improvements, ante 
i Public policy, contracts, 

I Contracting directly or Indirectly with member 

j of county board, § 192 

Legality of contracts involving violation, § 193 
I Public purpose, bonds issued for, § 258, p. 1171 
I Public service corporations, contracts with, power in 
respect to, § 178 

j Public works contract, asagnment, acceptance as es¬ 
sential, § 197 
Publication, 

Contracts, proposed letting, § 184 

Notice of meetings, county board, § 88, p. 862 

Ordinances, § 92, p 870 

Punishment, county board, criminal conviction of 
member, § 99, p. 888 

Purchase contracts, formal requisites, § 190, n. 72 

Purchasing agent, powers, f 134 

Purposes, 

Appropriations, § 236 
Bonds, Issuance, § 258, p. 1171 
Indebtedness, validity, f 222, p. 1079 
Qualifications, 

County board, members, § 76 
Officers and agents, §§ 103-105, pp 900-904 
Power to prescribe, § 100, p. 891 
Voters, alteration of boundaries, election, § 29, 
p. 780 

Quantum meruit, 

Debt contracted in violation of constitutional lim¬ 
itations, recovery, § 223, p. 1084 
Implied contracts, recovery against county, § 204, 
p. 1048 

Officers and agents, recovery for services, § 109, p. 
916, n 24 

Quasi corporation, status as, § 1, p. 756, n. 38; § 3 
Quasi judicial powers, clerks, statutory provisions, § 
133 

Quasi municipal corporations, precincts as, § 40, p. 
794 

Quo warranto, organization, legality quesjioned by, 
§ 46 

Quorum, county board, § 88, p. 858 
Presumption, § 91, p. 864 

Quorum court, contracts, power to enter into, § 175 
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Bailroads, aid to railroads, | 244 
Bonds in aid of railroads, § 260 
Popular vote, § 262 

Taxation for payment of appropriations in aid of 
railroads, § 281, p. 1218 
Ratification, 

Appointment, officers and agents, § 101, p 898 
Bonds, § 270 

Conveyance of property, § 172, p 1005 
County board, unauthorized acts of members, § 
90 

Defective organization, § 47 

Expenditures in excess of existing appropriation, 
§ 284 

Illegal contracts, § 194 

Indebtedness outside of authority of county board, 
§ 222, p. 1078 
Payment of claims, § 316 
Sale of property, § 172, p. 1005 
Torts of officers or agents, liability as affected 
by, § 221 

Unauthorized contracts, § 194 
Receivership, taxpayers* suit, § 296, pp. 1249-1262 
Recitals, 

Bonds, § 268, p 1193 

Estoppel to deny, § 270 
Warrants, § 249, pp 1144, 1145 
Reconsideration, 

Claims against county, g 315 
County board, acts, § 93 

Recorder, bond, abstract company’s funds as within 
protection, § 161, p. 981, n. 19 
Records and recordation. 

Compensation of auditor for indexing, § 116 
Contracts, necessity, § 190 
County board, § 91, pp. 863-868 
Expense of record books as chargeable to county, 
§ 208 

Po'wer to enter into contracts relating to index¬ 
ing and transcription, g 179 
Warrants, § 249, p. 1146 
Recovery back, claims, payments on, § 317 
Recreational purposes, bonds, power to issue for, $ 
261 

Redemption, warrants, | 251 
Reduction of area, constitutional provisions, § 8 
Reestablishment of boundaries. Boundaries, ante 
Referendum Initiative and referendum, ante 
Reformatories, expense of establishment and mamte- 
nance, hability for, § 210 
Refunding bonds, 

Construction and operation, § 273 
Limitation as to amount, § 259 
Merger of original obhgations, § 273 
Sale, § 276, p. 1204 

Submission to popular vote, ‘S 266, p. 1183 
Validation, § 272, p. 1199 
Validity, § 258, p, 1171 
Registrar, 

Impeachment, g 108, p 908, n. 32 
Status as officer, g 100, p. 890, n. 84 
Registration, 

Bonds, g 274 

Claims against county, § 316 
Elections, § 209 
Warrants, § 249, p. 1146 
Payment in order, § 254 

Reimbursement of damages, contracts relating to, 
power to enter into, g 182 


Reissue, warrants, § 251 
Release, 

Contracts, g 198 

Officers and agents, liabilities on bonds, g 156 
Remedies, 

Alteration of boundaries, enforcement of rights 
and liabilities, g 38 
Collection of tax, g 285, p. 1236 
Contracts, 

Contractor and sureties, § 202, pp. 1043-1047 
Counties, g 203 

, Fees of county officers, collection and enforcement, 
§ 127 

Implied contracts, g 204, pp. 1048-1051 
Recovery on warrants, g 256, pp. 1159-1167 
Taxpayers, §g 286-296, pp. 1238-1252 
Removal, 

County seat, g§ 61-71, pp 814-831 
Officers and agents, ante 
Procedure, removal of, 

County seat, g 63 

Members of county board, g 78, p. 842 
Renewal bonds, officers and agents, liability on, g 160 
Reorganization, county board, terms of officeis as af¬ 
fected by, g 107 

Repair of public buildings Public buildings, ante 
Repeals, statutory provisions, creation, g 11 
Repoits, 

County finances, g 232 
Officers and agents. 

Omission or improper rendition of, liability 
on bond, g 159, p. 974 

Removal for failure to file, g 108, p. 911, n. 
76 

Requisites of warrants, g 249, pp 1135-1146 
Res judicata, claims against county, allowance or 
disallowance as, g 314 
Rescission, contracts, § 198 
Residence, 

County board, requirements, g 76 
Officers and agents, requirements, g 102 
Resignation, 

County board members, g 78, pp 841-844 
Officers and agents, § 108, pp. 908-914 
Resolutions, 

Bonds, passage before issuance, g 264 
County board, gg 92-05, pp. 868-880 
Expenses, payment pursuant to. g 207 
Operation and effect, g 94, pp. 873-876 
Time of taking effect, g 94, p. 875 
Respondeat superior, treasurer, application of max¬ 
im to, g 136, p. 946 

Retirement, employees, i>ower to enact laws relating 
to, § 130 

Retroactive effect. 

Bonds, contracts with county, g 201, p. 1039, n. 
47 

Resolutions, county board, g 03, n. 28 
Revenue, 

Anticipatmg for purpose of determining amount 
of mdebtedness for limitation purposes, g 
225, p. 1095 

Disposition of revenues, g 234 
Limitation on amount of indebtedness as based 
on, g 223, p. 1085 
Taxation, post 
Review, 

Claims, allowance or disallowance, g§ 308-312, pp. 
1268-1274 
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Compensation of officers, allowance, § 124 
County board, appeal from decision, § 95, p. 880 
County seat, petition for removal, § 69 
Employees, action of pension commission, § 130 
Officers and agents, removal proceedings, § 108, 
p. 914 

Taxpayers’ actions relative to jlnancial or admin¬ 
istrative affairs of county, § 294 
Treasurer, compensation authorized by county 
board, § 119, p 928 

Right of way, acquisition of for county highway, § 
166, n 74 

Riparian rights, boundaries located in accordance 
with, § 15 

River navigation companies, aid given to, § 244 
Rivers, boundaries defined by, § 15 
Road and bridge commissioner, duties, § 144 
Roads. Highways, ante 

Rules and regulations, county board, power to make, § 
87 

Salaries Officers and agents, ante 
Sales, 

Bonds, § 275, m) 1203-1206 
Collection of taxes, § 285, p 1237 
Sample ballots, expense of, liability, § 209 
Sanitary engineer, officer, status as, § 100, p. 890, n. 84 
School districts, alteration of boundaries, effect, § 32 
Sdtiools, 

Bonds, power to issue for, § 261 
Educational system, taxation m aid of, § 281, p 
1218 

Sea walls, powers, 

Construction of sea walls, § 167, p. 999, n. 97 
Employment of coimsel relatmg to contract for 
construction, § 181, n. 28 

Seals, 

Bonds, 

Officers and agents, § 104, p. 901 
Requirements, § 268, p 1193 
Contracts, compliance with statutory require¬ 
ments as to sealed bids, § 186 
Proceedings of county board, necessity, § 92, p. 
871 

Warrants, § 249, p. 1146 

Seat of justice, county seat as synonymous, § 53 
Second audit, claims against county, § 315 
Second election, removal of county seat, § 70, p. 829 
Sectarian schools, aid given to, § 243, p. 1127, n 54 
Security contracts, bids as required to be accompanied 
with, § 188 

Self-government, constitutional provisions, § 49 
Self-liquidating projects. 

Appropriations as not essential before creation 
of indebtedness, § 227, p 1104, n, 91 
Constitutional restrictions on amount of indebt¬ 
edness as not violated by provision, § 223, p. 
1082 

Semi-annual reports, county finances, § 232 
ServK-es, 

Actions against county to recover for services, § 
320 

Contracts for services, compensation as required 
to be fixed, § 191 
Set-off and countei claim, 

Actions involving county, § 324 
Bonds of officers and agents, actions on, § 164, p 
988 

Claims against county, § 305, p, 1264 
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Set-off and counterclaim—Continued, 

Filing of counterclaim against county, § 319, n. 7 
Officers and agents, claim for compensation, § 
126, p. 938 

Warrants, actions on, § 256, p 1162 
Settlement, 

Compromise and settlement, ante 
Officers and agents, ante 
Sewage system, bonds, power to issue, § 261 
Sewers, mterceptmg sewers, construction, § 167, p. 
999, n. 96 

Shape of territory, constitutional or statutory provi¬ 
sions regulating, § 26 
Sheriffs and constables. 

Administration of justice, liability for expenses, 

§ 213, p. 1063 

Contracts on behalf of county, office supplies, § 
179, n. 89 

Telephones, liability for expense, § 211 
Shire, county as having same significance, § 1, p. 756 
Signature, 

Bonds, 

Officers and agents, § 104, p. 901 
Requirements as to, § 268, p. 1103 
Ordinances, § 92, p 870 

Petition for change of boundaries, withdrawal, S 
28 

Petition for removal of county seat, § 64, p, 817 
Warrants, § 249, p. 1146 
Sinking funds, 

Bonds, establishment for payment, § 277 
Investment, § 277 
Taxation, § 281, p 1219' 

Treasurer, power to invest, § 136, p. 949 
Site, county seat, § 55 
Size. Area, ante 

Social security and welfare, county board, duties and 
liabilities, § 144 
Solicitation, creation, § 5 
Solicitors, compensation, § 120 
Sovereign power, creation by, § 5 
Special assessments, power to levy, § 50 
Special enactment, creation by, § 5 
Special funds. 

Diversion, § 231, pp. 1109-1113 
Warrants, payments from, § 253 
Special mterest or injury, taxpayers, condition pre¬ 
cedent to maintenance of action relative to finan¬ 
cial or admmistrative affairs of county, § 288 
Special meetings, county board, § 88, p. 861 
S 3 E>ecific performance, contracts, § 200 
Specifications, plans and specifications, ante 
Speculation, 

Claims agamst county, officers or agents, § 318 
Instruments of county, officers as prohibited, § 
138 

Officers and agents, county mstruments, criminal 
responsibility, § 146 

Stale demand, boundaries, application of doctrine to 
suit to determine and settle, § 21 
State, 

Actions against, § 320 
Adjustment of accounts, § 239 

Bonds of officers or agents, party to action 
on, § 164, p. 986 

Parties, 

Action on behalf of county, § 327 
Taxpayeis’ action relative to financial or ad¬ 
ministrative affairs of county, § 291 
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State commissions, expenses incurred by or under di¬ 
rection, liability, § 208 

State constitutional convention, creation by, § 5 
State funds, state treasurer’s bond as protecting, § 
161, p S80, n. 10 

State revenue agent, audit and settlement of accounts, 
oflScers and agents, § 152 

State tax commissioner, audit and settlement of ac¬ 
counts, officers and agents, § 152 
Stationery, 

Allowance for expense, § 208 
Contracts, 

Power to enter into, § 179 
Proposals or bids, § 188 
Status as political subdivision, § 1, p. 755 
Statutory liabilities, § 214 
Statutory penalties, officers and agents, § 145 
Statutory provisions, 

Accountant, duties and liabilities, f 144 
Accounting, officers and agents, $ 

Actions, 

Capacity to sue or be sued, § 819 
Costs, § 338 
Jurisdiction, § 326 
Parties, § 327 

Eight of action against county as dependent 
on, § 320 
Venue, § 328 

Administration of justice, liability for expenses, 
§ 213, pp 1062-1086 
Alteration of boundaries, ante 
Annexation of territory, § 39 
Appropriations, § 235 

Audit of accounts, officers and agents, § 152 
Auditor, 

Duties, § 140 
Powers, § 132 

Bills and notes, power to issue, § 257 
Bonds, ante 

• Borrowing money, § 222, p. 1079 
Boundaries, § 16 

Actions to determine and settle, § 21 
Adoption of recognized boundaries, § 17 
Alteration, § 23 
Harmonization, § 16 

Buildings, location and erection as governed by, 
§ 73 

Certificates of indebtedness, compliance with as 
essential to validity, § 249, p. 1137 
Charges, liability, § 207 
Claims, ante 
Classification under, § 4 
Clerk, 

Compensation, § 117 

County board, duties and liabilities, § 144 
Ministerial powers, § 133 
Quasi judicial powers, § 133 
Commissions, treasurer, 8 119, p 926 
Compensation Officers and agents, ante 
Contest of election, removal of county seat, § 70, 
p 827 

Contracts, ante 
Corporate capacity under, § 3 
County board, ante 
County seat, removal, § 61 
Creation, § 5 
Bepeal, § 11 

Validity and construction of, { 11 


Statutory provi&ions—Continued, 

Debt limit, injunction against exceeding, § 296, p 
1250 

Detachment of territory, § 39 
Disbursements, § 234 
Division, procedure, § 27 
Election expenses, liability, § 200 
Establishment of boundaries, commissioners ap¬ 
pointed to settle boundaiy lines, § 18 
Expenses, liability, § 207 
Fees, officers and agents, § 112 

Collection and enforcement, § 127 
Fmances, reports, § 232 
General county funds, § 230 
Governmental powers, § 49 
Improvement districts, § 60 
Indebtedness, ante 
Limitation of actions, ante 
Mobs, liability for injuries by, § 219, p. 1072 
Officers and agents, ante 
Organization, § 42 

Parks, acquisition of land for, § 166 
Particular contracts, power to make, §§ 177-182 

pp. 1010-1018 

Pensions, employees, § 130 
Presentation of claims against county, § 297 
Prmting and stationery, power to enter into con¬ 
tracts relating to, § 179 
Property, 

Acquisition and holding, § 165 
Leasing, 8 170 

Public buildings, construction, maintenance and 
repair, submission to popular vote, 8 168 
Settlement of accounts, officers and agents, 8 
Shape and contiguity of territory, 8 26 
Special assessments, § 50 
Subscriptions to stock, 8 245 
Summary proceedmgs, bonds of officers and 
agents, 8 163 

Surveyor, duties and liabilities, § 144 
Taxation, post 
Torts, liability, 8 215 
Treasurer, post 

Trustees, duties and liabilities, 8 144 
Warrants, 

Actions on, 8 256, p. 1160 
Compliance as essential to validity, 8 249, p. 
1137 

Funds from which payable, 8 253 
Interest, 8 255 
Order of payment, § 254 
Redemption or cancellation, § 251 
Stenographers, administration of justice, liability for 
expense, 8 213, p 1064 

Stifling competition, contracts, plans or speciflcations 
resulting in, § 185 
Straw boss, authority, § 134 
Streams, boundaries defined by, § 15 
Subcontractors, 

Actions by, § 202, p. 1044 
Bonds, requirements as to, § 201, p. 1037 
Contracts with county, bond of contractor as lia¬ 
ble for debts, 8 201, pw 1041 
Subrogation, 

Officers and agents, bonds, 8 161i P. 079 
Subcontractor, bond of contractor, 8 201, p, 1041 
Subscriptions to stock, 

Authority to make, 8 245 

Bights and liabilities as stockholders, § 247 
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Snccesstve bonds, ofScers and agents, liability on, § 
160 

Summary proceedmgs, 

Bonds of oflOlcers and agents, enforcement of lia¬ 
bility, § 163 

County board, removal of member, § 78, p. 842 
Supervisors, warrants, power to issue, § 249, p. 1143 
Supervisory powers, county board, § 86 
Supplemental pleadmgs, taxpayers’ action relative to 
financial or administrative affairs of county. § 
292 

Supplies, 

Oontiacts, 

Individual interest of officer as affecting va¬ 
lidity of contract, § 192 
Power to enter mto, § 179 
Liability for expense, § 208 
Surplus, sinking fund, transfer, § 277 
Surplus fees, officers and agents, accountmg, § 148, 
n. 59 

Surplus fund, 

Loan, § 237 

Warrants payable from, § 253 
Surrender of warrants for examination, § 251 
Surveyor, 

Administration of justice, liability for expenses, 
§ 213, p. 1062 

Claims, authority to bmd county to pay, § 304, 
n 91 

Compensation, § 118 
Duties, § 144 

Establishpient of boundaries by, § 19 
Liabilities, § 144 
Powers, § 136 

Transit rental, reimbursement for expense, § 129, 
n. 88 

Suspension, officers or agents, § 108, pp 908-914 
Tax certificates, fraudulent and collusive sale, in¬ 
junction against in taxpayers’ suit, § 296, p 1251 
Tax collector, officer, status as county officer, § 100, 
p 890, n. 83 

Tax liens, treasurer, liability for negligence in fail¬ 
ing to certify, § 143 
Tax sales, 

Advertising, proposals or bids as not essential, § 
183, n. 65 

Treasurer, duty of advertismg, § 143 
Taxation, §§ 279-285, pp. 1213-1238 
Amendment of levy, § 283, p 1231 
Amount of levy, § 282, pp. 1219-1227 
Anticipated expenses or revenues, rate based on, 

8 282, p. 1226 

Apportionment of limitation, § 282, p. 1224 
Assessed valuation, rate based on, § 282, p. 1225 
Assessment of tax, § 284 
Assessments, officers making, § 284 
Auditor, levy of tax, § 283, p 1227 
Biennial county audit, levy to cover expense, § 
281, p 1217 

Borrowing money, power as implied from power 
to raise money by taxation, § 222, p. 1072, 
n. 18 

Bridges, levy, § 281, p. 1218 
Budget, rate based on, § 282, p 1224 
Charter provisions, amount of levy controlled 
by, 8 282, p. 1222, n. 68 
Clerk, levy by, § 283, p. 1227 
Collection of tax, § 285, pp. 1234-1238 
Lien and remedies, § 285, p 1236 


Taxation—Continued, 

Compromise of claim, § 285, p. 1235 
Constitutional provisions, § 279 
Amount of levy, § 282, p. 1220 
Assessment, § 284 

Levy for i^;>ecial purposes, § 281, p. 1216 
Contracts, collection of taxes under, § 286, p. 
1235 

Corporation purposes, levy, § 280 
County board, levy of tax, § 283, p. 1227 
Current expenses, levy, § 280 
Delegation of power, § 279 
Delinquent taxes, ante 
Discretion, § 279 

Amount of levy, § 282, p. 1220 
Distraint, collection by, § 286, p 1236 
Educational system, levy in aid, § 281, p. 1218 
Equalization, 

Commissioners of as county officers, § 100, p 
890, n. 84 

Employment of individual, competitive bids as 
essential to validity of contract, § 183, n. 
66 

Estimate, rate based on, § 282, p. 1224 
Excessive levy, effect, § 282, p. 1223 
Excise board, levy pioceedings by, § 283, p 1227 
' Execution, collection enforced by, § 286, p 1236 
Exemptions, improvements in territorial limits 
of municipal corporation, § 284 
Greneral purposes, levy, § 280 
Gross sum, levy, § 283, p. 1228 
Illegal collection of taxes in another county, § 
240 

Implied power, § 279 
Inherent power to tax, § 279 
Initiative and referendum, control of voters, § 
279 

Injunction, 

Collection prevented by, § 285, p. 1238 
Taxpayers’ suits, § 296, p 1261 
Judgment against county, power to tax, § 336 
Judgment or decree, levy to pay, § 282, p. 1224 
Levy, 

Amendment, § 283, p. 1231 
Amount, § 282, pp 1219-1229 
General purposes, § 280 
" Initiatory proceedings, § 283, p. 1229 
Order, § 283, p. 1228 

Particularization of items, § 283, p. 1228 
Proceedmg, § 283, pp 1227-1232 
Reduction, § 282, p 1221 
Revocation, § 283, p. 1231 
Special purposes, § 281, pp. 1216-1219 
Submission to popular vote, S 283, p. 1230 
Lien, collection, § 286, p 1236 
Maximum rate, § 282, p. 1221, n. 52 
Necessary expenses, § 280 
Payment of tax, § 286, pp 1234-1238 
Penalties, collection, § 286, p. 1234 
Poor relief, levy, § 281, p 1217 
Power to tax, § 279 

Presumptions, legality of levy, § 283, p. 1229 
Proceedmgs, levy, $ 283, pp. 1227-1232 
Protest, 

Collection, § 285, p. 1238 
Levy, § 283, p. 1229 

Public buildings, erection, maintenance and re¬ 
pair, § 281, p. 1217 

Public health, preservation, $ 281, p. 1217 
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Taxation—Continued, 

Rate of levy, § 282, p. 1220 
Reassessments, requirements, § 284 
Recovery back, taxes paid under protest, § 285, 
p. 1238 

Reduction of levy, § 281, p. 1221 

Remedies, collection, § 285, p. 1236 

Remedies of taxpayers, §§ 286-296, pp 1238-1252 

Reserve, levy allowing, § 282, p. 1226 

Revocation of levy, § 283, p 1231 

Salaries of oflOicers, levy, § 281, p 1217 

Sale, collection by, § 285, p. 1237 

Special collectors, appointment, § 285, p. 1235 

Special puiTposes, levy, § 281, pp. 1216-1219 

Statutory provisions, § 279 

Amount of levy, § 282, p. 1220 
Assessment of tax, S 284 
Levy for general purposes, § 280 
Proceedings for levy, § 283, p. 1227 
Telephones in sheriff’s office, levy for mainte¬ 
nance, S 281, p. 1217 
Tick eradication, levy, § 281, p. 1218 
Time, payment of tax, S 285, p 1234, n. 96 
Treasurer, collection of tax, § 285, p. 1234 
Unorganized counties, attachment to organized 
counties for pT:frpose of, § 39 
Validation of levy, § 282, p. 1222, n. 67 
Warrants, 

Levying tax for payment, validity of agree¬ 
ment, § 252, p. 1165 

Provision for tax as essential to validity, § 
249, p. 1138 

Receiving in payment of taxes, § 252, p. 1154 
Taxation for payment, § 281, p. 1219 
Taxpayers, 

Actions relative to finanaal or administrative af¬ 
fairs of county. 

Burden of proof, § 293 
Conditions precedent, § 287 
Costs, § 294 
Defenses, § 289 
Evidence, 8 293 

Injunction, § 296, pp. 1249-1252 
Judgment or decree, 8 294 
Laches, 8 290 
Limitations, 8 290 
Misjoinder of causes, 8 292 
Parties, 8 291 
Pleading, 8 292 
Presumptions, 8 293 
Receivership, 8 296, pp 1249-1252 
Review, 8 294 

Suit on behalf of county, 8 286, p. 1239 
Time to sue, § 296, p. 1252 
Trial, 8 294 

Appeal and error, Order of county board, 8 296 
Bonds, assent as essential to validity, 8 265 
Bonds of officers or agents, i>arties to actions on, 
§ 164, p, 986 

Certiorari, prosecution of writ to review official 
action of county board, § 286, p. 1241 
Claims against county, appeal from allowance, § 
310 

Intervention, proceedings affecting county, 8 286, 
p 1240 

Mandamus, remedy, 8 286, p. 1241 
Representative, 8 1, P- 735 

Rights and remedies, §8 286-296, pp. 1238-1252 


Taxpayers—Continued, 

Subscriptions to stock, rights and liabilities, 8 
247 

Telephones, expense, liability, 8 211 
Temporary absence, officers and agents, effect, § 107 
Temporary board, claims, power to audit and allow, 
8 304, n. 91 

Temporary injunction, removal of county seat, 8 70, 
p. 829 

Temporary location, county seat, 8 57 

Tentative bargain, property acquired, 8 166, n. 75 

Tenure, 

County board, members, 8 77 
Officers and agents, 8 106, pp. 904-907 
Subordmate officers and agents, § 106, p 905 
Terms, sale of property, 8 172, p 1004 
Territorial limitations, ordinances, 8 92, p. 869 
Testimonium clause, bonds, officers and agents, 8 104, 
p. 901 

Third i)ersons. 

Contracts, rights and remedies on contractor’s 
bond, § 205 

Officers and agents, liability to, 8 139 
Tick eradication, taxation to raise fund to aid in 
work, 8 281, p. 1218 

Timber cruise, contract with estimate of timber on 
patented lands, validity of contract, 8 180, p. 
1015, n 5 
Time, 

Actions by or against county, 8 325 
Additional bond, officers and agents, 8 104, p. 903^ 
Bonds, ante 
Claims, 

Appeal from decision, § 311 
Presentation, f 298 
Contracts, performance, 8 200 
County board, ante 

County seat, election on question of location, f 

68, p. 811 

Elections, 

Alteration of boundaries, 8 29, p. 780 
Removal of county seat, 8 70, p 822 
Indebtedness, determination of amount for lim-^ 
itation purposes, 8 224, p. 1087 
Meetings of county board, § 88, p! 857 
New bond, officers and agents, 8 104, p. 903 
Officers and agents, 

Approval of bond, 8 104, p. 902 
Payment of compensation, 8 125 
Ordinances, effective date, 8 94, p. 875 
Performance of contracts, § 200 
Taxpayers’ action relative to financial or admin¬ 
istrative affairs, 8 296, p. 1252 
Warrants, actions on, 8 256, p. 1161 
Toboggan slide, injuries to minor on slide located in 
park, liability of county, 8 218, n. 29 
Tolls, bonds to be paid from, approval of voters as 
not essential to validity, 8 266, p. 1183 
Topographical survey, contract of board of super¬ 
visors on patented lands, validity, 8 180, p, 1015* 
n 6 
Torts, 

Claims founded on, presentation,* § 297 
Liability for torts, §8 215-221, pp. 1067-1077 
Towns, 

Adjustment of accounts, 8 241 
Distinguished, 8 3 

Township funds, bonds of supervisors as protecting, 
8 161, p. 980, n. 12 
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Townships, 

Adjustment of accounts, § 241 
Alteration of boundaries, effect, § 32 
Trade acceptance, partial allowance of claim against 
county, issuance as affecting right to maintain 
subsequent suit for balance, § 314, n. 58 
'Transcript, 

Claims, appeal from decision on, § 311 
County board, appeals from decisions, § 95, p. 879 
'Transfers, bonds, § 275, pp. 1203-1206 
Treasurer, 

Accounting, duty, § 148, n. 58 
Accounts, duty of keeping, § 143 
Actions, duty of maintaining to recover moneys 
due county, § 143 

Additional compensation, § 119, p 925 
Admmstrative power, § 136, p. 946 
Attorney’s fees, power to contract for payment 
of from proceeds of judgment on county war¬ 
rant, § 181 

Bank failures, liability for loss of funds through, 
§ 143 
Bonds, 

Liability on, § 159, p 971, n 69 
State funds as within protection, § 161, p. 
980, n. 10 

Summary remedies on, § 163 
Checks, 

Liability for acceptance as cash, § 143 
Refusal to receive, § 136, p 949 
Commercial paper or securities, power to take 
or transfer, § 136, p. 948 
Compensation, § 119, pp. 924-929 
County board, regulation of compensation, § 119, 
p 927 

Custody of public funds, § 136, p 947 
Deposits, 

Duties, § 143 

Limitations as to deposit of public funds, § 
136, p. 948 

Deputies, liability to public for faithful perform¬ 
ance of duty, § 143 
Dii^ursements, § 136, p, 947 

Credit for disbursements, § 151 
Duty to disburse public moneys, § 143 
Discretionary power, § 136, p. 946 
Drainage district funds, bond as protecting, § 161, 
p. 080, n 12 
Duties, § 143 
Estoppel, 

Acceptance of less than lawful compensation, 
§ 119, p 927 

Funds received by virtue of ojQQice, § 136, p. 
948 

Extensions of time, authority to procure, § 136, p. 
947 

Fees, collection and retention, § 119, p. 925 
Fiduciary relationship in respect to funds receiv¬ 
ed, § 136, p. 948 
Fines and penalties. 

Duty of keeping account of moneys payable 
to state treasurer, § 143 
Failure to make reports of money belonging 
to inffiht, § 145 

■Grand jury, duty of making reports, § 143 
Infants, 

Duty of making and filing report of moneys 
in hands belonging to, § 143 


Treasurer—Continued, 

Infants—Continued, 

Statutory penalties, failure to make reports 
of moneys belonging to infant, § 145 
Insurer, in respect to moneys received by virtue 
of ofiice, § 143 

Irrigation district moneys, bond as piotecting, § 
161, p 980, n. 10 
Keeping public moneys, § 143 
Liabilities, § 143 

Licenses, duty of keeping accounts of amounts 
payable to state treasurer, § 143 
Loan of public funds, § 136, p. 948 
Neglect of duty, personal liability, § 143 
Notes taken in oflacial capacity, transfer by in¬ 
dorsement, § 136, p 949 
Oath, power to administer, § 136, p. 947 
Percentage of money handled, compensation, § 
119, p. 926 

Personal claims against, presentation, § 297 
Peisonal liability, § 143 
Powers, § 136, pp. 946-949 

Contract for payment of attorney’s fees from 
proceeds of judgment on county war¬ 
rants, § 181 

Predecessor in office, liability for wrongful act of, 
§ 143 

Receipt of public funds, § 136, p. 947; § 143 
Respondeat superior, application of maxim, § 136, 
p 946 

Settlements, power to make, § 136, p. 947 
Sinking fund, authority to invest, § 136, p. 949 
Speculation in tax certificates, prohibition 
against, § 138 

Statutory penalties, failure to make reports of 
moneys belonging to infant, § 146 
Statutory provisions. 

Compensation, § 119, p 924 
Duties and liabilities, § 143 
Powers, § 136, p. 947 
Taxes, 

Advertising tax sales, § 143 
Collection of taxes, § 285, p 1234 
Liability for negligence in failmg to certify 
tax liens, $ 143 

Prohibition against speculation in tax certifi¬ 
cates, § 138 

Receiving and filing reports of delinquent 
taxes, § 143 

Trust relationship, public funds received, § 136, 
p. 948 
Warrants, 

Payment, § 252, p. 1161 

Power to contract for payment of attorney’s 
fees from proceeds of judgment on coun¬ 
ty warrant, § 181 

Trial, 

Actions by or against county, § 334 
Contracts, § 202, p. 1046 
Bonds, actions on, § 278, p 1212 

Officers and agents, § 278, p. 1212 
Contracts, actions against county on, § 202, p 
1046 

County board, proceedings for removal of mem¬ 
bers, § 78, p 844 
Officers and agents, ante 

Taxpayers’ actions relative to financial or admin- 
istrative affairs of county, § 294 
Warrants, actions on, g 256, p. 1167 
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Trover and conversion, 

Implied contracts, recovery in action for, § 2(H, p. 
1049 

Officers and agents, liability on bonds, S p. 
072 

Trustees, 

Accounting, duty, § 148, n, 61 
Bonds, summary remedies on, § 163 
' Compensation, § 120 
Duties, § 144 

Accounting, § 148, n 61 
Liabilities, § 144 

Tuberculosis hospital, bonds, power to issue for as 
necessary expense, § 266, p 1183, n 27 
Turnback fund, indebtedness, limitation on amount as 
not including, § 225, p 1091, n. 28 
Turnpikes, aid given to, § 244 

Typewriters, statutory provisions requiring furnishing 
of stationery as includmg, § 208 
Ultra vires, 

CJontracts, 

Injunction against carrying out, § 202, p 1046 
Performance as affecting validity, § 193 
Officers and agents, liability for acts, § 220, n. 85 
Officers appointed, compensation, § 109, p 915, n 
30 

Taxpayei’s suit respecting payment or contract, 
laches as bar, § 290 
Unauthorized contracts, §§ 193-195 
Binding effect, § 199 

Bond to secure performance, effectiveness, § 201, 
p. 1038, n 37 
County boards, § 193 
Curative acts as affecting, § 195 
Injunction against award, § 202, p. 1046 
Performance as affecting validity, § 193 
Ratification, § 194 

Unemployed relief, contracts for, proposals or bids, § 
183 

Uniformity, ordinances, § 92, p. 869 
United States, census taken by. Federal census, ante 
United States courts. Federal courts, ante 
Unliquidated claims. 

Indebtedness, consideration in determining limi¬ 
tation on amount, § 224, p. 1087 
Presentation, necessity, § 297 
Unorganized counties. 

Application of constitutional provisions, § J2 
Attachment to organized counties for special pur¬ 
poses, § 39 

Capacity to be sued, § 319 

Unorganized territory, organization of county as af¬ 
fecting status, § 13 
Usages. Customs and usages, ante 
Vacancies, 

County board, appointment to fill, § 75 
Officers and agents, ante 

Vaccination, school children, liability for expense of, 
§ 208, n 45 
Validation, 

Bonds, 

Proceeding under statute, § 272, p. 1199 
Statutory provisions, § 271 
Taxation, excessive levy, § 282, p. 1222, n. 67 
Validity of warrants, 5 249, pp. 1135-1146 
Variance, 

Actions involving county, § 332 


Variance—Continued, 

Bonds, actions on, § 278, p 1211 

Officer’s or agent’s bond, § 164, p. 991 
Taxpayers’ action relative to financial or admin¬ 
istrative affairs of county, § 292 
Vaults, construction of, power, § 167, p. 999, n. 97 
Venue, 

Actions by or against county, § 326 
Bonds, validation proceedings, § 272, p. 1200 
Verification, 

Claims against county, § 301 
Petition, removal of county seat, § 64, p. 817 
Subscriptions to stock, § 245 
Vested rights, employees, retirement pay, § 130 
Vicinage, distinguished, § 1, p. 767 
Villages, 

Adjustment of accounts, § 241 
Distinguished, § 1, p 757 

Vital statistics, statutory provisions requiring pay¬ 
ment from county funds, validity, § 207, n. 41 
Voluntary indebtedness, limitation on amount, invol¬ 
untary distinguished for purposes of determining, 
§ 225, p 1093 

Vote, county board, § 88, p. 858 
Voters, alteration of boundaries. 

Petition as condition precedent, § 28 
Qualifications, § 29, p 780 
Voting machines. 

Bonds, use of at election on question of issuance, 

§ 266, p 1186 

Contracts for purchase, proposals or bids, § 183, 
n. 65 

Expense of installation, liability, § 209 
Option contract in respect to purchase, § 199, n. 
82 

Rental under order for acquisition, § 209, n. 94 
Waiver, 

Claims, 

Hearing on appeal from decision, § 311 
Resulting, § 305, p 1265, n 26 
Preferences, payment of public moneys due coun¬ 
ty, § 206 

Proposals or bids, contracts, § 186 
War memorials, appropriations for as valid, § 243, p. 
1128, n 60 

Warrants, §§ 248-256, pp. 1134-1167 
Auditor, duty to issue, § 140 
Borrowing' money as result of issuance, § 222, p. 
.1078, n 16 

Disbursements by county treasurer without, cred¬ 
it, § 151 

Formal requisites, § 249, p. 1144 
’ Funding, § 251 

Improper handling, liability on bonds of officers or 
agents, § 159, p. 973 
Payment, ante 

Refunding bonds, issuance for purpose of paying, 
§ 258, p. 1173 
Statutory provisions, ante 
Taxation, post 

Waste, taxpayers’ right of action to prevent, § 286, p. 

1240, n. 44 
Water system, 

Bonds, power to issue for establishment, $ 261 
Construction and operation, § 167, p. 999, n. 97 
Waters and water counaes, boundaries defined, § 15 
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Witnesses, 

Administration of Justice, liability for expenses, § 
213, p 1062 

County board, process to compel attendance, § 83 
Words and phrases. Definitions, ante 
Work relief, contracts for, proposals or bids, § 183 
Workmen’s compensation insurance, county board as 
authorized to contract, § 180, p. 1016 


Writing, 

Claims, presentation, § 300 
Contracts, necessity, § 190 

X-ray equipment, contract for purchase, proposals or 
bids as not essential, § 183, n 65 
Zoning ordinances, county board, power to pass, § 
82, p. 851, n. 21 


INDEX TO COURT 

Abolition of office, § 2 
Actions against, § 4 

Affidavit, appeal, sufficiency of, § 13, n. 74 
Alimony, power to make order allowing, § 5, n. 34 
Appeal and error, § 13 

Appeal ance, leviewing court, Jurisdiction of person 
as conferred by, § 13 
Appointment, § 3 

Assumpsit, bond on appeal, recovery in action of, § 13 

Attorney, disqualification when acting as, § 10 

Bond on appeal, recoveiy on, § 13 

Bonds, official bond, post 

Certiorari, review by, § 13 

Chamber powers, § 5 

Collateral action, review of proceedings in, § 13 
Compensation and fees, § 11 
Constitutional provisions, 

Chamber powers, § 5 

Compliance with, creation of office, § 2 

Eligibility, § 3 

Powers and functions conferred by, § 4 
Counties, Jurisdiction as limited to, § 9 
Creation of office, § 2 

Default judgment, power to enter, § 5, n. 34 

Definition, § 1 

Disqualification, § 10 

Eligibility, $ 3 

Estoppel, 

Compensation, claim for, § 11 
Official bond, surety signing, § 14 
Equity Jurisdiction, § 4 

Ex parte matters, chamber powers in respect to, § 5 
Extra compensation, services warranting, § 11 
Fees, § 11 

Pees, stenographer’s fees, § 11 
Interest, compensation, allowance on, 8 H 
Interest in proceedings, disqualification because of, | 
8 10 

Judge, term as including, § 1 

Judicial proceedings, power to review, 8 6 


COMMISSIONERS 

Jurisdiction, disqualification preventing, § 10 
Justice courts, appeals from, statute making provi¬ 
sions applicable to, § 13 

Land, Jurisdiction in summary statutory proceedings 
for recovery of, 8 4 

Legislative power, creation and abolition of office, 

§ 2 

Liabilities, official bond, § 14 
Official bond, liabilities on, § 14 
Powers and functions, § 4 
Procedure, § 12 
Qualifications, § 3 

Real proiierty, jurisdiction to determine questions re 
lating to possession of, § 7 
Recorders of cities, conferring office on, § 2 
Review of proceedings, § 13 
Rules of court. 

Appeals governed by, § 13 
Powers and functions conferred by, § 4 
Statutory provisions. 

Compensation and fees, § 11 
Powers and functions conferred by, § 4 
Review of proceedings, § 13 
Term of office, § 3 
Time for appeal, § 13 
Stenographer’s fees, allowance for, § 11 
Subordinate officer, commissioner as, § 1 
Summary statutory proceedings, jurisdiction in, § 4 
Summons, appearance of defendant at hour returna¬ 
ble. § 12 

Tenuie of office, § 3 
Territorial Jurisdiction, § 9 

Territorial Supreme Court, Jurisdiction of commis¬ 
sioners appointed by, § 9 
Time, appeal from commissioners, § 13 
Title to land, Jurisdiction to try, § 7 
Transfer of causes, power in respect to, § 6 
Trial de novo, review of proceedings, § 13 
Vacation, powers in, § 8 
Words and phrases, definitions, § 1 


End of Volumb 
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CORPORATIONS 

In view of the adoption in many jur¬ 
isdictions of the Uniform Commercial 
Code, which is apphcable to transac¬ 
tions entered into and events occurring 
after the date it becomes effective in a 
particular jurisdiction, its provisions 
should be exammed in connection with 
the use of this title. 

§ 1783, Definition 
Library References 
Corporations ^631 et seq. 

page 10 

1 Mb—Home Ownen’ Lon Corporation v. Ca pl a n , 

164 SW2d 652, 236 MoApp 1276, triiuf 160 
SW2d 754v349Mo 333 

Ohio—Peckmi v Benguet Oonaol Mim Go, 98 N E 2d 
33, 135 Ohio St 116, vac. on oth gr^ 72 SCt 
413,342 U.S 437, 96 LEd 483, den. 72 SCt 
645, 343 US. 917, 96 LEd 1332. 

Pa—Appeal of IWity-Fhdadd|dittCo, 47 A ^ 
267, 354 Pa 355 

Indiides Ibreiga eo-operaitve noiiproHt cor^^ 
tioB 

Mam-^Paafle Wool Growenv Gommianoner of Cor- 
porabom and Taxation, 23 NE2d 208, 305 Mast. 
197 

Other deflnltioiia 

Mum—Kalthoffv Deere ft Co, 161 NWJd 313,281 
Mum 210 

§ 1784. What Are Foreign Corpora^ 
tlons 

2 Nch—<UJ5. Hack letter smniiaryfiiotied In Omar 

ha Nat Bank v Jensen, 58 N W 2d 582, 584, 157 
Neb. 22 

Hdd a ooipoiatkiii 
Mmn—Kalthoff V. Deere ft Co, 161 NW2d 313.281 
Mum 210 

US—Riley V. OnlCM ftOR Go.DCin.m 

FSnpp 416—Compagnie Fuunciere De Suez et 
de LTImon Pantienne v US, 492 F2d 798, 203 
aa 605 

phw—Pericms v Bcnguet Consol Mm Co, supra, n 1 

9 1786. -Federal CorpoiatlonB 

WM 

7 Ala—Jflffipeiys v Federal Land Bank at New Or- 

kans, 189 So 557, 238 Ala 97. 

Am—Bezat v Home Owners Loan Corporatioii, 98 
P2d 832, 55 Am. 85 

Gd—Hone Ownen* Loan Corporation y Gordon, 97 
P2d 845, 36GaLApp2dl89 
Mb—CJrjGLgMitedhiHoman V Comiett, 152SW2d 
1053, 1053, 348 Mo 244-CJJS. died in Home 
Onwen’ Loan Corporation v. Ca p la n , 164 SW2d 
652. 655, 236 MoApp. 1276, tranif 160 SW2d 
754, 349 Mo 353 

Fa—Com. v First Penuylvama Oveneas Fnanoe 
Coip, 229 A.2d 896, 425 Fa 143. 

8 Mmn—Pierce V Grand Army of the RepiddiG, 20 

NW2d489,220Mhm 532 
NY-AIM Rohibetg, Inc., v Anuncan Oooncil of 
Institute of Pacific Rdatwna, 56 N.Y S.2d 788, 185 
Mmc 633. 

11 Mov-Snuthv PaclficR.Co,61Mo 17 , 

IZ Pa^-Gom.v Fust Penoaylvaiun Overseas Fimm 
Corp, 229 A.2d 896, 425 Pa. 143 


§ 1786. -Territorial Corpora¬ 

tions 

14 Ohio—Perkmt v Beoguet Consol hfin Co, 99 
N E 2d 515, afid 95 NJB 2d 3, 88 Oho App 118, 
afid 98 N E2d 33, 155 Oho St 116, vao on oth 
gtds 72Sa 413.342US 437.96LEd 485,reh 
den 72 Sa 645, 343 US 917, 96 LEd 1332 

§ 1788. Status 

page 12 

ND—Quotiiig Corpus Jaris . Se cu iidu m black letter 
summary—Aabury Hospital v Casa County, 7 
NW2d 438,449,72ND 359 

22 US—Huttenan Brethroi of Wolf Credc as a 
Church of Sterling, Aherta, Canada v. Haas, D C 
Mont, 116FS19P 37 

Ky—Loseisoii ft Adler, Inc v Keixn, 266 S W 2d 352 

23. WVa—Penberthy Eleetxomeh Co v Star City 
Glass Go., 135 SE2d 289, 148 WVa. 419 

24 NJ—Stale v Gazford Trudang, 72 A2d 8S1, 4 
NJ 346, 16 ALR.2d 1407 

25 U.S—Stokdy-Van Camp, Ino., v Hackert, D.C 
Iowa, 80 F.Siqip 837 

Cal—Auslen v Hiompson, 101 P2d 136, 38 Cal 
App2d204w 

Mo—Home Owners' Loan Corporation v Caplan, su¬ 
pra, n 1 

NC—^HiD V AtlantieOreyhouiniCorp, 51 SE2d 183, 
229 NC 728 

WVa.—Penberthy Efcctromelt Co v Star City Glass 
Co., 135 SE2d 289, 148 WVa 419. 

§ 1789. -Recognition by Comity 

Generally 

Library References 
Corporations «»681. 
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26 U.S—Dalton, XJsIton, Litth Isc v Mnandi, 
DCN;.412FSapp 1001. . 

Neb.—Refrigeration ft Air Conditionmg Institute v 
Hilyaxd. 18 N W2d 548, 146 Neb 42 

Tenn—Phillips v Johns-Manville Sales Corp, 191 
SW2d554, 183 Tenn 266 

28. Wadi—Meade V Pacific Gamble Robinson Co, 
153 P2d 686, 21 Wash 2d 866 

29 Cd—Gommonwedth Acceptance Corporation V 
Jordan, 246 P 796, 198 Cd 618 

34 Ark-Palmer V McDonald, 130 S.W 2d 728, 198 
Aik 663 

NY—Rcadez v Microprint Oorp v Qenerd Anilme 
ft FIdm Coip, 74 NYS2d 613, motion to retax 
costs den 78 NYS2d 522, 191 Miac 414 

§ 1790 . 1 -— Limitations on Comity 

36 lowa-CJJS. chad h State ex id Weede v Iowa 
Southern Utihtiei Co of Delaware, 2 NW2d 372, 
386, 231 Iowa 784y mod on oth gids 4 NW2d 
869. 

Mass—Paofic Wool Growers v Commissioner of Cor> 
pocatiaos and Taxadon, supra, n 1 

NH—BeDows Falls Hydro-Electne Corp v State, 49 
A2d311,94NH 187 

Oho—State ex rd Phyncku* Defense Co v Laylm, 3 
Ohio NP. NS. 185 

Thren j ifing jhnctioiii of pnUic lerflee carpma- 
tkm 

Va—Colomal Pqidine Co. v Com, 145 SE2d 227, 
206 Va 517, app dam 86 $.a 1476^ 384 US 
268, 16 LEd2d523 

page 14 

37. Nd>-<U&citadhRefrigeratiooft AnOmdi- 
tioning Institiite v Hihrard. 18 N W2d 548, 55<^ 
146 Neb 42 


CORPORATIONS §1793 

Page 15 

39 NY—Cross Properties, Inc v Brook Reelty Co, 
322 NYS2d 773, 37 AD2d 193, affil 293 
NE2d 95, 31 NY2d 938, 340 NYS2d 928 

42 U.S—Tiounstme v Baner, Pogue ft Co, DC 
Ny.44FSupp.767,afld..CCA.. 144FJd379, 
oert den. 65 SQ m 323 US 777, 89 LEd. 
621 

§ 1791 . -Particular Acts Per¬ 

mitted by Comity 

Library References 
Corbin on Contracts § 1614. 
Corporations e»654 et seq. 

44 us— Ddton, Dalton, Little, Inc v. MBrandw 
DCNJ,412FSupp 1001 

Aziz.—Schultz V Hniihaw, 514 P 2d 277,20 AikbApp. 
524 

DC—A. Tasker, Inc v AmseOfim, App, 315 A.2d 
178 

N Y.—Matter of Fbrtement Aii'n, Inc., 403 N.Y S.2d 
290, 61 AD.2d 1038 

Application denied 

NY—Matter of Fortement Ass'll, Inc., 400 N.YS.2d 
146, 60 AD2d 614y naig 403 NY.S2d 290, 61 
AD 2d 1038 

page 15 

45 US—Walrus Mfg Go v. New Amsterdam Cas 
Co,.DCIll. 184F.SUPP 214 

Anz—Lunev ArizonaFertibztfftGhenuodCo,421 
P2d 330, 101 Anz 482 
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SE2d676,214ya 27D 

Taits 

(1) Ala^ R.WatkiiitGo v. Ooiguia^S So2d472. 
242 AU 222—T R. Watkms Co v. Hann^ aupm, n 
50 

WVa-Penbsrtliy Eleettcmdt Go v. Star Oty Glass 
CD. 135 SE2d 289. 148 W.Va. 419. 

Other teste 

UR—Rose's Mobile Hones. luo. v Rex Fmanwal 
Corp, DC Aik.* 383 F.SUPP 937. 

AU—Boydv WainaFdiitftaifarCo..49Sa2dS59* 
254 AU. 687 

Anx—I* M-White Gqntncthg Co. V. St JoM^ Styoo- 
tuial Sted Co., 488 PJd<196* IS AmApp* 260 
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Cal—Fteldmg v Superior Court m and fbr City and 
Cbunty of Sui Franoaco, 244 P.2d 968. Ill C A 2d 
49a cert den 73 sa 277, 344 US ^97. 97 
LEd2d 693—Lotus Gu Lumted v Municipal 
Court Southern Judicial Dot. Son Mateo County. 
69 CblRptr 384* 263 CA2d 264 
Dd—Fanners Bank v. Smwdlan Corp. 367 A 2d 180 
Fla—HyooMty Co v Rottx htom Corp. App., 353 
So 2d 471 

in —Grobaik v Addo Mach. Co. 151 N E 2d 423, 18 
niAppZd la a«d 158 NE2d 73* 16 BlZd 426 
Mus—Janard Motors, he v, Jackson Auto ft Sup|dy 
Co, 115 So2d 309, 237 Mins 660 
NJ—Matenab Research Corp v Metroo. ho. 312 
A2dl47, 64NJ 74 

NY—Firemay* he v Modem Plastic Maduneiy 
Corp. 222 N.YS2d 694* 15 AD2d 235-W 
Lowenthal Ga v Colonial Woden Mdh, he, 327 
NYS2d 899.38 AD2d775 
Okl-S HowteCo v W P Mining Co, 277 P 2d 655, 
app dism 75 sa 573, 348 US 983, 99 LEd 
76S-4ifcaaim v Boemg Auplaiie Ca. 340 F2d 
455 

Fa—Segal v E L Bruce Co. 21 D ft C2d 43. 76 
Montg 283—Thys Co v Harvardhduatnes, he, 
112 PXJ 531. afld 210 A2d 913, 205 FaSnper 
472 

SC—Hoflinanv D LandrethSeedCa,66SE2d813, 
220 SC 193. 

Tenn—Atchison, T ft SF Ry Co v Ortiz, 361 
SW2d 113, 50 Tenn App 317 
Utah—East Coast Discoimt Corp v Reynolds, 323 
F2d 853, 7Uteh2d362 

Va—Odding Bros, he v. Overmte TTansp Co, 199 
SE2d 676, 214 Va. 270 

Wsdi—Grose v Vdkswagenwok Antungeadlsobaft, 
558 P 2d 764, 88 Wadi 2d 50 
WVi--^enbeitfay Electioindt Co v Star Oty Glass 
Co, 135 SE2d 289, 148 W Va 419 
ImplteatioiM firm 

,(^ NY—Deouamwar^ he. v Systems Equipment 
Loson, he, 359 NY.S2d 586,45 AJD2d 971 
Pnrpofe i8 detenniiifaig liKtor 
U S.—Fean-Vugmia Devdopment Corp v Diversified 
Mtg hveston. D.CPa., 395 FSi^p. 195. 

Or—Gates v. Associated Ftozen FDod Padren, aopra, 
n 49 

BteteOBaUe comtnicdim 

Or—Ccites v Associated Ffomu Food Paoken, sopii, 
n 49 

Statutory ddfaftton not retiqictifo 
US—Ravner y'Blaiik, DCPa, 189 FSupp. 169—N- 
Tnple-Che v AmencaaTd ftXd Co,D.CPa., 
377 FSupp. 813, 

*Tociiiitaiy henefif* doctrino 
US-5accocoiav StongUDCPa, 198FSiipp. 169— 
N-IrtyloC ha v. Amenoan Id ft Td Ga, D.C 
Po, 377 FSupp 813, 

Fa—Cecexev Ohnnger Home Fumitwe Co, Diviaon 
orTilmoteCocp,220 A2d35a 208Pa5iiper 138 

Com hin od oftact of all acta flud traaaacttona 

wa^naa 

US—Pottn'sPhotograi^ AppBoallonaOo v. Ealmi 
Ooq),D.CNYn292FAipp 92. 

La—Gopdhiid v Gordon Jei^ Corp, App, 288 
So 2d 404, wnt den, Sup. 290 So 2d 911. 
NY-Beigaiiiin v Logan, 227 NYS2d 1009* 34 
Mae 2d 46 

Utah—DunhamrBudt ho v BOl Bactman PhmdNng ft 
Htatmi, het 315 F 2d 92,30 Utah 2d 177 
Act! or oataloM ta atato 
US—Stmai V. Ddta Av Ihei* he., DCPa., 207 
FJnpp m ' 

HaU Bot dotag hmtaaii 

U.S—Oalgayv BiiIktmGp. ho, CAXI.X.* 5Q4F2d 
1062. 

Ariz-X M.W)dteCpntiaotmgCa,y.9t JoaephJSt^ 
tmal Sled Co. 488 P^ 19a 15 AnzJkpp. 26a 
Dd—Sol lb(d Oa V. To^ A I>te CU, Snpe^, 

293 AJd 583. 
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Fla-OompugnideCJorp V Sachs, App, 259 So 2d 513 
Ill—Buckingham Coip v Modem Liquors, Inc, 306 
NE2d65a 15IUApp3d845 
Md—Gilliam v Moog Industries, Inc, 210 A 2d 390, 
239 Md 107 

Mass—Dtoukas v Divers Training Academy, Inc, 376 
NE 2d 548, 375 Mass 149 

NBch —Long Mfg Co, Inc v Wng(ht-Way Farm Ser¬ 
vice, Inc, 214 N W 2d 816, 391 Mich 82 
N.M —Cettna Finance Corp v MesiUa Valley Flying 
Service, Inc, 462 P2d 14A 81 NM 10, cert den 
90 S a 1521, 397 US 1076^ 25 L Ed 2d 811 
NY—Noble v Singapore Resort Motd d Miaxm 
Beach, 238 NE2d 328, 21 NY2d 1006, 290N Y 
S2d 926—Ziperman v Frontier Hotel of Las Ve¬ 
gas, 374 NYS 2d 697, 50 AD 2d 581 
Old—Craieent Corp v Martin, 443 P2d 111, 

Tex—Country Cui^oard, Inc v Texstar Corp, Civ. 

App, 570 S W 2d 70, Err. ref no rev err. 

Vt—Davis v Saab-Scania of Amenea, Inc, 339 A 2d 
456, 133 Vt 317 

Wyo—Cozxans v. Piper Aircraft Corp, 514 P 2d 1375 
FKton oonfidared 

US—Johnsonv Heilic(^)ter&Airplane Services Corp, 
DCMd.,404FSuFp 726 

Oa—Winston Corp v. Parle Elec Co, 191 S.E2d 340, 
126 0aApp 489,90 ALR3d 929 
ni—Braband v Beedi Aircraft Corp, 382 N E 2d 252, 

21 ElDee 888, 72 IU2d 548, cert den 99 Sa 
2857, 442 UJS. 928, 61 LEd2d 296. 

Mns.—Barbee v Umted Dollar Stores, Inc, 337 So 2d 
1277 

. Mow-Ward v Cook Umted, Inc. App, 521 SW2d 
461 

SC—Cardima Components Corp v Brown Wholesale 
Co,lnc,230SE2d 332, 272 S.C 220 

Tdeplioiie liatiiig 

U.S<—Walsh V National Seating Co, Iho., D C Maas, 
411 PSupp 564 

Intent of ftatntes 

U Sv—American Fiddity Fixe Ins Co v Construomonet 
Weil, Inc., DCVirgm Islands, 407 FSupp 164 

Combined effect of all acti and tramactioiis 
weighed 

Ind —Gnese-Traylor Gorp v Lemmons, App, 424 
NE2d 173 

PiW»47 

54 US—Stnek Corp v Qravena Homslloy (Shef¬ 
field) Ltd, DCPa, 352 PSupp 844—Ar^^on 
Budding Specialties, Inc v Famoo, Inc, C A Ala, 
480F2dl62 

m—Fetgl V US Axle Co, 50 NE2d US. 320 El 
App 115—Clements v Barney’s Sporting Goods 
Storey 406NE2d 43,40 niDec 342, 84 El App 3d 
600 

La—J R Watkms Co v Ooudean, App., 63 So 2d 
161 

N.Y —Raquet v. Messenger Corporabaii, 46 N Y S 2d 
306—Mitcfael Sohneukr Co v Qainble-Smgmo, 
Ino, 84 NYS2d 21—Hastmgi v Piper Aircraft 
Corp, 84 N Y.S2d 580^ 274 AppDiv 435, rearg 
den 86N.Y$2d 668.27SAppi:Hv 660-Blond v. 
Bernard Land A Sons, Inc, 145 N.YS2d 234— 
Grander v Ptenner Indiia Corp, 211 RYS2d 
421,12 AD2d 998, app den 215 NYS2d 1023, 
13 AD2d 717-Gonzaka v Ametek, Inc, 269 
N Y $ 2d 616,50 Misc 2d 6^-Paikwood Furmture 
Co. Inc v OK Furniture Co. 429 NYS2d 240, 
76ADad905 

Or—State ex tel Academy Press, Ltd. v Beckett, 581 
P 2d 496, 282 Or 701 

Pa—Cienv. Dante, 54 Lack Jar 33—Wenzel v Moms 
DistnlmtmgGo,266 A2d662,439Pa 364 
Wash—lutecnatioiial Shoe Co v States 154 P2d 801, 

22 Waah2d 146, affd 66 $.Ct 154, 326 US 310, 
90LEd 95, 161 ALR 1057 

Wis—Dettmadv Nelson Tester Co, 95 NW 2d 804,7 
Wis.2d6 

In cmmectfam wttb other fiutf 
(3) Other matters 


U S —Westcott-Aloander, Inc v Dsdey, C A Va., 264 
F 2d 853—Waukesha Bldg Corp v Jameson, D C 
Axk, 246 FSupp 183—Burt v Niagara Mach and 
Tool Works, DCPa., 301 FSupp 899 
Contract to be partially perfermed in state 
US—Lone Star Motor Import, Inc v Citroen Cars 
Corp. C A Tex. 288 F 2d 69 
Promotionei acttvities 

Mo —State ex mf Danforth v Readet^s Digest Ass’n, 
Inc. 527 SW2d 355 
55. Serricittg loan accomts 
Ga—National Aooeptance Go of America v SpOler & 
Spider, Inc, 141 SE2d 550, 111 GaApp. 314 
Smell loans by mnfl 

Cal—Pec^le v Fatr&x Family Fund, Inc, 47 Cal Rptr 
812, 235 CA2d 881, app dism 86 SCt 34, 382 
US 1. 15LEd2d6 

56 Ala—^Royallns Co v All States Theatres, supra, 
n 53 

58. Md—Hams v Axien Properties, Inc, 260 A.2d 
22. 256 Md 185. 

Miss-S & A Realty Co v Hilbum, 249 So2d 379 

Assignment of lease 

US->Glo Go V Murchison, CATex, 208 F2d 714, 
xnh den 210 F2d 372, cert den 75 Sa 27 

59 Anz—Sandia Development Corp v Aden, 340 
P2d 193, 86 Anz 40 

60 US-Interstate Realty Co v Woods, CCA 
Miss, 168 F 2d 701, r^ on oth gtds 69 S Ct 
1235, 337 US 535, 93 LEd 1524 

SC—McDamdv OulfOtlCon)onti<m,28SE2d81S, 
204 SC 186 

63 US—Winner v Thompson, DCNY, 285 
FSupp 394 

64 Ala—Royal Ins Co v Ad States Theatres, supra, 
n 53 

65 Old—Superior Distributing Corp v Hargrove, 
312 F2d 893 

W Va—Fenberthy Electromdit Co v Star (Bass 
Co. 135 SE2d 289, 148 WVa 419 

68 NY —Chaplm v Sdzmck, supra, n 53 

69 US—Apphed Technologies Aasocudes, Inc v 
Schmidt, DCNM, 362 FSupp 1103 

70 Ala—RandeU V. Bandiofi^ 375 So2d 445, cert 
den 100 SO. 1034, 444 US 1081, 62 LEd2d 
765, 

m—Cdony Press, Inc v Fleeman, 308 NE2d 78, 17 
El App 3d 14 

Mo—Western Outdoor Advertising Co of Ndnaska v 
BerbigH Inc ’ App, 263 S W 2d 205 
73 Miss—Newed Contracting Co v State Highway 
OomiuMSKBi, supra, n 53 

Bridge 

Tex—Anthony Miller, Ino, v Taylor-Fkfater Steel 
Const Co,QvApp,139SW2d657 
74. Rule tuppUcaUe where school is Indepen¬ 
dent 

N.Y —Lauranoe Umvexnty v State, 326 N Y S 2d 617, 
68 Mi8o2d 408, revd on oth grds 344 NYS2d 
183,41 AD 2d 463 

Utsb-Shaw v Jeppson, 239 P2d 745, 121 Utah 155 

§ 1880. Single or Isolated Transac- 
tions 

paae48 

76 US-Skaxpefasv Id/T Arthur P.DCVa, 302 
FSupp 147—lUblet Tramway, Co v Monte 
Verde Corp, CAJNM., 453 F2d 313—Boemg 
Co V Spar Aero8{iaoeProducts Ltd, DCPa, 380 
F Sapp lot 

Am—Rodiester Cental Leasing Corp v Sprague^ 474 
P.2d 2Q1,13 Am App 77—L M White Oontrac*- 
mg Go V St Josqjdi Structural Sted Co, 488 P2d 
196. 15 Am App 260. 

CsL—McMdbn Process Go v Brown, supra, n. 53— 
Fkiidmg V. SnpesKtf Court m and for Qty and 
County ofSanFtencisco.244P.2d 968, 111 CA.2d 
490, cert den 73 SCt 277, 344 US 897,97 LEd 
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693—Hbltkamp v States Marine Gorp, 331 P2d 
679, 165 C A 2d 131 

Conn—Ebam Mason Supply, Inc v Donndly Bnck 
Cb. 208 A2d 544, 152 Conn 483 
Del—Garden Spot Air Park, Inc v Denson Ins Agen¬ 
cy. Inc, 185 A2d 483, 5 Storey 173 
DC—3 M Distnbating Corp v Rugby Corp, App, 
209 A2d790 

Fla—CJ.SLcitediiiH Bell ft Associatea Inc v Keas- 
bey ft Mattson Co, App, 140 So2d 125. 126. 
Oa—CJJS. quoted m Winston Coup v Park Elec Co, 
191 SE2d 34a 344, 126 OaApp 489, 90 AL 
R3d929 

Idaho—Perry v. Reynolds, 122 P 2d 508, 63 Idaho 
457—^Land Devdopment Gorp v Cannaday, 258 
P2d 976, 74 Idaho 233—Aero Service Corp 
(Western) v Benson, 374 P 2d 277, 84 Idaho 416 
m—Peigl V. US Axle Co, svpia, n S3—Charter 
Finance Co v Henderson. 326 N32d 372, 60 
El 2d 323 

Iow»--<LJ.S. dted in Nasoo Land Development Go, 
Inc V Osborne, 210 N W,2d 638, 641 
Ky—Com ex rel Stephens v National Steeplechase 
and Hunt Asa’n, Inc, App, 612 S.W.2d 347. 

La—Redi-Spuds, Inc v Dickey, 88 So 2d 801, 230 La. 
406 

Me—A F Bnggs Go v Starxett Gorp, 329 A.2d 177 
Md.—Aeropesca Ltd v Butlm: Aviation Intern, hoc., 
411 A2d 1053, 44 Md App 610 
Mass—Drookas v Divers Trammg Academy, Ino, 376 
NE2d 548, 375 Mass 149 

Mich—Long Mfg Co, Inc v WnghtrWay Farm Ser> 
vice, Inc, 214 NW.2d 816, 391 Midi 82 
Mias —Livestock Services, Inc. v American Cyanamid 
Co, 142 So 2d 210, 244 Miss 331. 

Mo—Filmaken Rdesamg Organization v Realart Fio> 
tores of St Louis, Inc, App, 374 S WJd 535 
Mont—Greene Plumbing ft Heating Co v Moms, 395 
P 2d 252, 144 Mont 234—^Reed v American Aix^ 
lines, Inc, 640 P2d 912, 197 Mont 34 
KM—J H Silvertmith, Inc v Kceter, 382 P2d 72^ 
72 NM 246-Walter E Hdler ft Co of Cal v. 
Stephens, 439 P 2d 723,79 NAf 74, stating Arizo¬ 
na law 

NY—Eleetronios Devices, Inc. V Mark Rogers Associ¬ 
ates, RYCity Ct, 303 NYS2d 158, 60 Mi8c2d 
322,affd 311NYS.2d4I3,63Miac2d 322^EIec- 
tromc Devices, Inc v. Marie Rogers Associates, 311 
NYS2d413,63Mi8e2d243 
NC—Putnam v Tnangile PiiblicatKms, Inc, 96 SE2d 
445, 245 NC 432 

Ohio—Litsmger Sign Co. v Amcncan Sign Co, 227 
NJE2d609, 110hioSt2dl 
Old—Holloway Material ft Supply Cb v Perfeeben 
Oak Flooring Go. 130 P2d 296, 191 Okl 350- 
Walden v Autombbile Brokers, siqira, n S3 
Or—CJJS. citad in Cntes v Assocaated Fnzen Food 
Packers, 191 P2d 650, 654^ 183 Or. 191 
Pa—DiLido Hotd v Nettia, 257 A2d 643,215 PaSu- 
per 284—Lit V Storer Broadcasting Co, 269 A 2d 
393, 217 Pa Super. 186 

Tenn—Fisher v. Tnon, Inc, 353 S W2d 406, 49 Tens 
App. 182 

Tex—Statler Hotels v Herbert Rosenthal Jewdiy 
Corp, Civ App, 351 SW2d 579, err ref no rev 
err. 

Utah—Western Gas Appliances v. Servd, Ino, 257 P2d 
950, 123 Utah 229—Thorp Fmance Corp v 
Wn^ht 399 P2d 206, 16 Utah 2d 267. 

Wash-Taylor v. States 188 P2d 671,29 Wash 2d 638 
Omtiimity of icthm reqiiidte 
Oa---CJjS. quoted in Wmston Corp v Park Elec. Go, 
191 SE2d 340, 344^ 126 OaJkpp. 489, 90 A.L 
R3d929 

RY.r-Sasi V. Durable Knit Gorp, 147 N YiOd 363,4 
Miso2d 666—William L. Bonndl Go v Katz, 196 
N.YS2d 763,23 Miso2dl028. 

(2) Other s ta tem en ts . 

US—Textile Banking Co v Cokmutl ChcDitKal Corp, 
D.CGa., 285 FSupp 824—Potter’s Photographic 
AppBcationi Co, v Ealing Corp, DCN.Y, 292 
FSupp 92 
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HI—Colnar v. Bal(lkn(M)en, Inc, 437 NE2d 718, 63 
niDec 69, 107 DlAppSd 234 
NY—Central School Dirt No 2. Towns of Hone- 
heads et al, Chemung County v C R Evans 
Corp, 268 NYS2d 800,49 Misc2d924 
Mere fUgfat of airplane 

Old—McCann v Boeing Airplane Co, 340 P2d 4SS 

DetermlnatlTe fiutora 

Oa—Winston Corp v Park Elec Co, 191 SE2d340, 
126 0aApp 489, 90 ALR3d929 
Mo —Western Outdoor Advertismg Co of Ndiraska v 
Berilglia, Ihc, 263 S W 2d 205 

77 NC—^Pamter v Home Finance Co, 96 SE2d 
731, 245 NC 376 

78 Ala—Royal Ins Co v All States Theatres, supra, 
n 53 

Or—Cntes v. A ssoc i ate d Frozen Food Packers, supra, 
n 49 

page 48 

79 Ala—Cadden-AUen, Inc v Trans-Lux News Sign 
Corp, 48 So 2d 428. 254 Ala 450 

80 US—Mueller v Stedease, Inc, DCMmn, 172 
FSupp 416—Neml v Williams. DCFla, 543 
FSupp 899 

HI—Woodfidd Ford, Inc v Akms Ford Corp, 395 
NE^ 1131, 32 lUDec 750, 77 mApp3d 343 
Pa—Metzger v Samud Cdiot, Inc, 31 LdiLJ 184 
WiB—Prune Mfg Co v Kdly, 87 NW2d 788, 3 
Wi82d 156, app dum 79 SC 95. 358 US 33, 3 
LEd2d46 

81. US—Rdtoison v O F Shearer A Sons, Inc, 
CAPS. 429 F2d 83 

Ark—Chapman Chemical Co v Taylor, for Use and 
Benefit ofWilton. 222 SW2d 820, 215 Ark 630 
DC—Frye y Batavia (NY) Veterans Administration 
Enq) Federal Credit Umon No 189, Inc, supra, n 
53 

Qa—Wmston Corp v Park Elec Co, 191 SE2d 340, 
126 0aApp 489, 90 ALR3d929 
Mo—CJJSL qpmted in Umted Mercantile Agencies v 
Jackson, 173 $W2d 881, 885, 351 Mo 709 
NY—'Daub v Robertsoo-Amencan Corp, 368 NY 
S.2d 9S8,82Mi8c2d222 

NC—Bdk V Bdk's Dept Store of Columbia, SC, 
Inc, 108 SX2d 131, 250 NC 99, 72 ALR2d 
1203 

Wash—Thya v State, 199 P2d 68, 31 Wa8h2d 739, 
cert drtt 69 S.a 1159, 337 US 917, 93 LEd 
1727, reh den 69 SO 1512, 337 US 950, 93 
LEd 1752 

Execution of tnut 

Or^-Cntes v Associated Frozen Food Packers, supra, 
n.49 

Petfbnunice of coutnittion oontncts 
Moot-Sheene Plumbing A Heating Co v Moms, 395 
P 2d 232, 144 Mont 234 

*82 Or—CJS. qnotodin Cntes V Associated Ftozen 
Food Packets, 191 P2d 650, 654, 183 Or 191 
85 UJS^-^Bass v Harhcsr Light Marma, Inc, DC 
SC, 372 FSupp 786 

Qa.—Retsmaa v bouton, Meyer, Hendndra, A Victor, 
271 SEJd 685, 155 Qa App 551 
La—Hattiedmcg Mfg Co v Pepe, App., 140 So 2d 
449 

Mklir'-Gaxolm Mlk Gorp. v Qeorge S. M^, Iqo > 20 
NWJd283;312M^487 
KY^Whhnzy v Dudley, 40 NY.S2d 838, affik 45 
K.Y.S2d 72S»266 AppiDir. <056-8uasv. Dmnfalc 
Emt Cusp, 147 NYJL2d 363, 4 Mitc.2d 666 
88 . N.Y—Emeisoa Radw A Fhonogcipli Gocp v 
Mvflm Salea Co, 124 N.Y.S.2d 83. 

87' U Jr-Wanestar Fdt Pod Gocp. v Tncion Air¬ 
port Anthociiy, CAJInz., 233 F.2d 44, 59 AL 
RJdmi 

N.Yr-Wm O Roe A Co. V. States 251 NY82d 15], 
43 MiaeJd 417. 

Supply Co v V L. Oonsig- 
be. 230 NYS2d 84, 35 MSSc2d 146w 
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93 Mo—United Mercantile Agencies v Jackson, 173 
SW2d 881, 351 Mo 709 

95 Idaho—Land Devdopment Corp v Cannaday, 
290 P 2d 1087, 77 Idaho 237 
97 US—^Alexander Mechanical Contractors Co, 
Inc V Owens-Coming Fiberglas Corp, CA 
Mich, 472 F2d 834 

NJ—Reynolds OfBet Co v Summer, 156 A 2d 737,58 
N J Super 542, statmg New York law 

§ 1831. Incidental Transactions 

4 US—Champion Spark Plug Co v T O Stores, 
Inc, C A Md, 356 F2d 462—Total Sound, Inc v 
Umvenal Record Distnbutmg Corp, DCNY, 
286 F Supp 123—Oklahoma Pub Co v National 
Sportsmen's Gub, Inc, DC Old, 323 FSupp 
929—Cone Mills Corp v Hurdle, D C Miss, 369 
FSupp 426 

Ala-nJ R Watkins Co v Ooggans, 5 So2d 472, 242 
Ala 222 

D C —Lichtenberg v Bullis School, Mun App, 68 A 2d 
386—Wodilatt v United Aircraft C^, Mun 
App, 134 A 2d 713—Hargrove Displays, Inc v 
Rohe Scientific Corp, App, 316 A 2d 330. 
ni —Wemge-]^)per8on, Inc. v Jet Lite Products, Inc, 
328 NE2d 663, 28 HI App 3d 320 
lowa-Mayer v Wnght, 15 NW 2d 268, 234 Iowa 
1158 

La —National Pumps Corporation v Pruning, App, 1 
So 2d 320, am 4 So 2d 244 

Miss —Momson v Guaranty Mortgage A Trust Co, 
199 So lia 191 Miss 207—Ydlow Mfg Accept¬ 
ance Corporation v American Oil Co, 2 So 2d 83^ 
191 Miss 757—Savdl v Schultz, Baiyan A Co, 57 
So 2d 131, 213 Miss 427 

N M —Cessna Fmancc Corp v Mcsilla Valloy Flymg 
Service. Inc, 462 P2d 144, 81 N M 10, cert den 
90 Sa 1521, 397 US 1076, 25 LEd2d 811 
N Y —Miller v Surf Properties, Inc, 176 N \ S 2d 318, 
4 NY2d 475, 131 N£2d 874—Simplicity Mach 
A Mfg Co v Stevens Co, 292 NYS2d 259, 30 
AD2d 768 

NC—Lambert v Schell, 69 $.E2d 11, 235 NC 21 
Ohio—Ferkms v Benguet Consol Mm Co, 99 NE2d 
515, affd 95 NE2d 5, 88 Ohio App 118, afld 98 
NE.2d 33. 155 Ohio St 116^ vac on oth grds 72 
SQ 413, 342 US 437, 96 LEd 485, reh 6en 72 
Sa 645, 343 US 917, 96 LEd. 1332^-Oolden 
Dawn Foods, Inc v Cekuta, 205 NE2d 121, 1 
Ohio App 2d 464 

Old—Walden v Automobde Brokera, 160 P2d 400, 
195 Old 453-Ghry8l6r Corp v Oklahoma Tax 
Commission, 173 P2d 933, 197 Old. 641—Cuc^ 
Incubator Go v Fraakhn, 149 PJd 125, 193 Okk 
202 

Fa.—Alan Porter Lee, Inc, v. Du-nte Products Co, 43 
Berb Co 49, revd on oth grds 79 A 2d 218, 366 
Pa 548—Pharotficenticals, Inc. v Hess BtoSm Inc, 
24DAC2d999 

S.C^’hilhpa V, Kna{q>-Monardi Co., 140 SEJd 786, 
245 S C 383—Yarborough and Go- v Schoblfield 
Fonuture Tndnstnei, tnc^ 268 5 EJd 42, 275 S C 
131. 

Wadi—Bsandtjen A Khige v Nanaou, 115 P2d 731, 9 
Wadi 2d 362 

Or—Cntes v Assocutfed Ftozm Food Packers, 191 
P2d 65a 183 Or 191 

MidUng cttalogi liy maU order bnsiiMis 
U.S;^Tiippe Mlk Co. V, Spencer Gifts, Inc, CA.nL, 
'1l70F2d82I. ' 

Contract to malw win and execntloii of will 
m—Keats V Cste^ 241 NE2d 645, 100 IIlApp2d 
- 177,, 

{ 18812: *Acta Preliinliiairy to 
Doing Busin'esa 

5. inj8^-«ead v. Coibrtt Co, D.CPa, 10 FRJD, 
125—CstiMieaii Atlantm Ablmes, loo v' Nspier 
Engmes, Ihc, D C Puerto R|go. 229 FSupp 189— 


Mississippi Chemical Corp v Hoechrt-Uhde 
Coip,CAMi8S,338 F2d662 

Ala—Hamib v Hy-Trons Corp, 31 So 2d 567, 249 
Ala 414 
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NY—Knobd v HaiU Commerce Co. SA, 89 NY 
S2d 612—Maple Motor Co v Beales, 110 NY 
S2d 623—Stakhnaki v Pynmid Elec Co, 180 
NYS2d 20, 6 AD2d S6S, affd 188 NYS2d 
341,6NY2d 159, 160NE2d78 
NC—NolaiidCo v Laxton Const Co, 92 SE2d 398, 
244NC 50 

Pa—PhannaoeubciJs, Ino, v Hess Bros, Inc, 24 D A 
C2d299 

Wash-^ieneral Sherman Consol Gold Mmes v Bur¬ 
ns, 19 P 2d 665,172 Wash 142-PortlaiidA88’nof 
Credit Men v Earley, 254 P2d 758, 42 WaSh2d 
273 

Defonse 

NY-St Regis Pqier Co v Bdhn, 267 N YS2d 311, 
25 AD2dS23 

48 U S.—Davis v Tex-O-Kan Floor Mills Ca, C A 
Tex. 186F2d50 

Dl—Stenibeig Dredging Co v Sternbergs Estate, su¬ 
pra, n 47 

Iowa—J R Watkma Co v Kramer, 97 NW2d 303, 
250 Iowa 947 

Mass—Robinson day Product Co v Beacon Const 
Co of Mass., 159 NB2d 53a 339 Mass 406 
Mias—C H Leavdl A Co. v Doster, 211 So.2d 813, 
app after remand 233 So 2d 77S 
NY—Royal Chma v Regal China Corp, 107 N£.2d 
461, 304NY 309 

Pa—National Industrial Lanndnes v. McOreevy, 63 
PaDist ACo 513,50LackJur.83-01ennMitch¬ 
ell Const Corp v Russell, 14 Bucks 203 
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50 NY—North v Rmghng. 63 NYS2d 135, 187 
Misc 621 

51 Mich—Renfroe v Nuhols Wire A Alummum 
Co, 83 N W2d 59a 348 Micfa 425 

Pa.—^Metzger v Samuel Cabot, Inc, 31 LehLJ 184 

52 US—Middle AtlantiG States Engmeenni; Iho v 
Camden Qty Municipal Utihtiea Authority, D C 
Fa,426FSupp 299 

Dtomiiwal under doctrine of nonlntorforence 
Fla.—Goldstem v Wometco Enterprises, Inc, App, 
139 So 2d 892 

53 Oa—DcDavieas V U-HaulCo of Sontheni Geor¬ 
gia, 267 S E 2d 633, 154 Ga App 124 

NY—Emenon Quiet Kod Corp v Eakmd, 228*N.Y 
$ 2d 839, 32 Miso 2d 1037, 1039-^lad(bng Corp 
V Balco-PedniA Parte Corp, AD., 429 NYS2d 
94a76AD2d 1 

SC—Yaxborongh and Co. v Schoolfield Fhiuture fia- 
dustnes, Ino, 268 S,E 2d 42, 275 S C 151. 

54 La—State v Preferred Aoe Ins Co of New 
York, App, 149 So 2d 632 

Tex—Nden v Rig-Tune. Inc, QvApp, 392 SW2d 
75^ err ref' no rev err 

55 U S —Sdama-Dudingi Plantations, Limited v 
Durham, DCOhio, 216 FSupp 10^ affd., CA, 
337 F2d949 

Fla—Ftednck B. Cotiper Co v Oventrect, App, 126 
So2d 744, cert quashed. Sup, 134 So2d 225. 
N Y—Wm G Roe A Co v State, 251 N.YS2d 151, 
43 Miao2d417 

Pa—Petition of Sdhoble, 43 PaDist A Co 459 

TranMcdng jiufipfi pa 

(1) La.—Quaker Qill, Ihc v Gum, App, 95 So 2d 
370—J Pen^ SA v Louisiana jRwe Oroweta, Inc, 
App, 139 So 2d 247 

Mo—Fdmakers Releasing Oigsnization v Realart Pto- 
tures of St Lous, Ino, App, 374 SW2d 535 

Proriqion for serriGe on dteobed onporation 
as applicable to foreign corporation held 
not siipcraeiled 

Ga-Taylor v ROA Motors, Ino, 134 SE2d 486^ 
108 QaApp 635 

page ;133 

57. UiS—Vmylwdd, Inc, v. MetropolttBii Greetings, 
Inc, DCm, 360 FSupp. 136a affd., CA, 519 
F.2d 1406 
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§ 1906. Jurisdiction and Venue 

65 US~^laptaiii Intern Industnet, Inc v West- 
boiy, Chicagcs Inc, DCm, 416 FSnpp 721 
N J —Ketdum v Charles R Later Intern, Inc. 400 
A2d487. 167NJSiiper 5 

NY—Steokv DeLeeuw.244NYSAi97,40Muc 2 d 
807 

Long arm atatnte 

US—Onnam Engmeenng Corp v Kemp Products 
Ltd, DCOhio. 418 FSupp 915 
Fla —Pennington Onm A Seed, Inc v Marrow Bros 
Seed Co. Inc, App, 400 So 2d 157 
N Y —^West Mountam Coip v Seasons of Leisure In- 
tern, Inc. 440 NYS2d 729. 80 AD2d 931 
Tex—La Qnmta Motor Inns, Inc v Schmelig Const 
Co. Inc. CfvApp. 617 SW2d 827 

66. Raiidance of agent 
Ga—Swift A Co V Uwsoo, 97 SE2d 168, 95 Oa 
App 35 

Tex—Northern Illinois Finance Corporation v Sheri¬ 
dan, avApp, 141 SW2d 434 

Prindpal place of bmiiieM 
NC—^AetnaCas ftSur Co v Petroleum Transit Co. 
147SE2d 229, 266NC 756 

Comity where plainttfr dedared its office was 
located 

N C—Moore Oolf. Inc v Shambley Wrecking Con¬ 
tractors. Inc., 206 8E2d 789, 22 NCApp 449. 
69. NY—Nash Kdvinator Sales Corp v Clark, 96 
NYS2d 354>276AppI>iv. 1056 
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70 Ga—Jahndke Service;, Inc. v Department of 
Tnnsp, 213 SE2d ISa 134 Ga App 106 
N J.—Mycalex Corp of Amenoa v Condenser Service 
AEiigiiieensigCo,59A2d 249, 139NJLaw213 
N Y —^Hooton Chocolate Co v Star Chocolate Novel- 
tfcs. Inc, 311 NYS2d 698. 63 Misc2d 482 
NC—Noland Co v. Laxton Const Co, 92 SE2d 398. 
244N.C50 

72. Deftndant a nonresldeiit 
U.S—Interstate Dtspatoh, Inc v Sears Roebuck A Go, 
DCIuL, 170 FSupp. 170 

73 Ah—Pqipecdl Co v Alabama Nat Bank 

of MbnigpiDety, 75 So 2d 665, 261 Ah. 665. 

§ 1907. Parties and Process 

74w Agent an indBapewaOile party 

UJAr-HaOietian Brethren of Wolf Greek as a Church of 
Sterling. Alberta. Canada v Haas, D C Mont, 116 
FSupp 37 

Aaiigiiee of omporatioii 

NY—JameaTalcott, Lac v J J Dehney Carpet Co. 
213NYS2d354v28Muc2d60aaffd 222 NY. 
S2d31^ 14AD2d866 

General rules are applicable as to 
necessary parties in actions brought by 
foreign corporation.** * 

8U. StockhoUeH hold uancaiHu^ 

US—Gonim v Oklahoma Liquefied Petroleum Oat 
Bd,D.COkl.235FSupp 406^app diam 85Sa 
932, 380 US 928, 13 LEd2d 817. 

§ 1908. Pleading 

85. RapHodiim hdd inaiiffideiit 
Ah.—Royal Ins Co v AH States Duaties, 6 So2d 
494> 242 Ah 417 

87, Ga^—Carter V Gteenvdle Service Co„ 143 SE 2d 
1, 111 OaApp 651. 

Sngbtntfoii to do hnihieM need not be aUeged 

Pa—Fleet-Wmg Corp v. Sochko, 48 West 67 
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90 Pair-Family Budget Plan, Jnc v Ede, 9 D A 
C2d 724, 5 Bucks 121, 69 York 121 


99. Amendment hdd proper in genrnnl 
NY—National Merchandising Corp v Powers, 168 
NYS2d 507, 8 Mise2d 881-Seiberling Tire A 
Rubber Go, Division of Firestone Tire A Rubber 
Co V Bhzka, 287 NYS2d 103, 29 AD2d 750 
1 Conn—Menley and James Laboratones, Limited V 
Motfs Super Markets, Inc, 226 A 2d 400, 26 
Conn Sup 434 

La—W T Rawletj^ Co v Hammons, App, 24 So 2d 
406-Homc InsCoofNYvIRAOCo, 
App. 43 So 2d 504 

N Y —Dan-Debte, Inc v Pneat A Baker, Inc 271 
NYS2d 355, S0Misc2d6S4 
Pa—Fleet-Wing Corp v Sochko, 48 West 67 
R.1—Tiffiuiy Agency of Modehng, Inc v Butler, 295 
A 2d 47, llORl 568 

Imne of capacity 

Dd—G R. Sponau^e A Sons, Inc v MeKmght 
Const Co, Super, 304 A2d 339 

§ 1909. —^ Necessity of Allegation 
of Compliance with Statu¬ 
tory Requirements 
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4 Ah—Woods V Alhson Lumber Co, 62 So 2d 229, 

258 Ah 282 

Del—O R Sponaugh A Sons, Inc v McKnight 
Const Co, Super, 304 A2d 339 
Fh—Stevens-Davis Co v Stock, 193 So 745,141 Fh 
714 

Oa—GJJS. died in Brown v Gramtc Holding Corp, 
146S£2d 289. 292,221 Ga 560 
La—CJJS. oted la Hess Wanning A Ventilating Co v 
Home Comforts Coipontioa, 18 So 2d 611, 612, 
205 La. 1045—Outdoor Elec Advertisuig v Sau- 
nge, 21 So 2d 375, 207 La 344 
Mias—Newell Contracting C6 v State Highway Com¬ 
mission. 15 So 2d 700, 195 Mas 395. 

NJH—G Allen Business Mschines, Inc v Acres, 
281A2dl62, 111 NH 269 
NY—Maple Motor Co v Beales. UO N YS.2d 623 
Old—Brooks Packing Co v Eastman Laboratories. 103 
P2d 93, 187 Old. 344 

Tex—Csples v Dearborn Stove Go. OvApp, 231 
SW2d 669, levd on oth grds.. Sup. 236 SW2d 
486—Sharp v J R Watkins Co. OvApp, 250 
SW2d 739—Roy Mitchell Ccmtraoting Co v 
Mueller Co. Ov.Aiq>. 326 S W2d 522. err ref. no 
rev err 

Wash—J W Seavey Hop Corporation of Portland. Or, 
V PdUock, 147 P2d 3ia 20 Wash 2d 337—Port¬ 
land Ass'n of Gredrt Mtt v Earley. 254 PJd 758, 
42 Wash 2d 273 

Wis—Mmneapohs Secnnties Corp v Silveia. 35 
NW2d 322, 254 Wis 129 

5 Idaho—Land Devdoianent Corp v Cannaday, 258 

P.2d'976, 74 Idaho 233 

N Y —Oxford Co v S M Liquidation Co. 257 
NYS2d 395,45Mi8c2d612 
Wash—Proctor A Gamble Gq v. Kmg County, 115 
P 2d 962, 9 Wash 2d 655 

6 Ah—Bessemer Theaters v Qty of Bessemer, 22 

So 2d 508, 247 Ah 50 

Pa—CarfaohChemical Co,Inc v Kaufinan, 2 Lycom¬ 
ing Rep 1 

Tex-nAnthony Mdler, Ina v Taylor-Fichter Steel 
Const Co. QvApp., 139 SW2d 657—Cox v 
Chambetlm Metal Weather Stnp Co. OvApp, 
144SW2d656 

So under New York General CorporaiioB Law 
NY-Maph Motor Co v Beaks, 110 NY S.2dd23- 
Amencan Middle East Corp. v Barouk, 215 N Y 
SJd 843, 13 AD 2d 919—Ascher Corp v. Hotw 
vath, 231 N.YS2d 676, 35 Miac2d 375 " 
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7 La—Bess Warntmg A Ventdatog Co. v. Home 

Comforts Cmporation. 18 So 2d 611, 205 La 
1045 


CORPORATIONS §1910 
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Pa.—Cheerxi Toys A Games, Inc, v Dunbar, 33 Ene 
Co 114—Louis Wolibe^ Inc v Palace Credit 
Clothing Co. 87 Pittsb Leg J 229 
Wash —Procter A Gamble Co v Kmg County, siqira, 
n 5 

8 Ky—City of Wmchester v Lohrey Packing Go, 
237 SW2d868 

Pa—W. A Sheaffer Pen Co v Adamson, 43 West 133 
Wash—J W Seavey Hop Corporation of Porthnd, Or, 
V Pollock. 147 P2d 310, 20 Wash2d 337 
10. Exception 

La—Hess Warming A Ventdatug Co v Home Com¬ 
forts Corp, 18 So2d 611. 205 La. 1045—W T. 
Rawleig^ Co v Hammcxis, App. 24 So 2d 406 

§ 1910. — Noncompliance; How 
Pleaded 
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14 Mum—^Ruvold. rm Bdhalf and for Use and Bene* 
fit of Chary Hill Mines Co v Onstafion, 296 
NW 411, 209 Minn 267 

N H —CLJ S. ated fn R C Allen Business Machmes, 
Inc V Acres, 281 A2d 162, 164, 111 NH 269. 
ND-nl R Watkins Co v Vsngen. 116NW2d641 
Pa—Crompton-Richmond, Inc v Makdcy, 11 Cheat 
88 

Wash—^Procter A Oambk Co v Kmg County, supra, 
n 5 

The proper procedural exception for 
invoking statute is by an exception to 
procedm^ capacity, not an exception 
of no nght of action or an exception of 
no cause of action.*^* 

14.5 La—R J Brown Co. v Groqean, 180 So 634, 
189 La 778—Hess Warming A Ventilating Co. 
Inc v Home Comforts Corp, 18 So 2d 611, 205 
La 1045—Outdoor Ekctnc Advertmiig. Inc v 
Saunge,21So2d 375.207 U 344-4>roctor Trust 
Co V Pope^ App, 12 So2d 724~iJ R Watkins 
Co Y Fk^ Aj^, 119 So2d 164 

17 La—Equftabk Dncoont 'Corp v Dickmscm, 
App. 106 So 2d 800 

18 Cal—0*ConndlObld Mines V Baker, 146 P2d 
967, 63 Cal App 2d 384 

Ittd—Wartm Co v Exodus, 54 NE2d 775, 114 Ind 
App 651 

19 Mo—Poston Sprmgfidd Bnck Co v Brodcett, 
App. 183 SW2d404 

May be pleaded in bar 

U S—Metropolitan Life Ins Co v Kane, CCA Ind., 
n7F2d398. 133A.LR 1163—Zdmgerv Uvalde 
Rock Asphalt C6, CACok), 316 F2d 47 

21 Ky—CJJS quoted in Abbott V Southern Subaru 
Star. Inc, App, 574 SW.2d 684, 687 

N Y—Mapk Motor Co v Beaks, 110 NYS2d 623 

22 NY-Gmdy M^ Corp v Fhhinan. 189 NY 
S2d56 

Tex—Hampdure Silver Co v Hdl, OvApp., 244 
SW2d 520. 
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In some jurisdictions, when the de¬ 
fense of noncompliance is relied on, 
defendant must aver facts which show 
the particular matter m question to be 
an intra-state transaction.^ 

24 Ah—J R. Watkina Co v Hamilton, App, 26 
So 2d 207 

27 Idaho—Exchange Lumber A Mfji Co. v. Thomas, 
233 P 2d 406, 71 Idaho 391 
ni— Lustre Ptodurta Corp v DeMichd, 300 NE2d 
847, I3mApp3d571 

La —Mid-Gondnest Refiigerator Co v. Hurst, 205 
So 2d 734 

Minn —Risvold, on Behalf and fbr Use and Benefit of 
Cleary HiH h^nes Co v Gustafton, supra, n 14 
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Tex—Continental Supply Co v Hoffiaan* Com App, 
144 S W2d 253, 135 T«x S52-Hamp8hue Silver 
Co V Hill,QvApp,244SW2dS20 
Wadi —Pordand Aat*n of Credit Men v Eaiky, aopra, 
n 4 

Wia—Mimieapolis Securities Goip v Silvexi, sapta. n 
4 

§ 1911. — Issues, Proof, and Var¬ 
iance 

31 Qa—CJjS. Quoted In Baker V MetalUsxng Co of 
Amenca, 118 SE2d 843. 844^ 103 OaApp 174 
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49 Tenn—SnyderBroa, General Agency, V Morgan, 
141 SW2d 308,24TennAFP 131 
Tex—Olmstead v Plainsman Liquid Insecticides, Qv 
App,259SW2d783 

51 Tex—Jarrell V Mortgage Bond Go of New York, 
OvApp. 129 SW2d 379, err dism, judg cot^ 
rect 
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54 NY —Asdier Corp v. Horvath. Sup, 231 NY 
S2d 676, 35 Miac2d 375 

Utah—Western Gas Appliances V Serve!, Inc, 257 P 2d 
950, 123 Utah 229 

§ 1912. Evidence 

57 Mias—Wilknuon v General ContiBct Purcihaae 
Gorp^ 30 So 2d 237, 202 Miss 132 
NY—Knight Prodneta v, Donnen-Fud Co, 20 NY 
S2d 135 

page 142 

It is presumed that a foreign corpo¬ 
ration is domg business in its own 
state.®* 

694 N Y—Dan-Dehte, Inc v Pnest A Baker, Inc, 
271 NYS2d 355, 50 Misc2d654 
70 U&—Apache Land A Cattle Co v Franklm Life 
Ins Co. CC A Anz, 145 F.2d 964 
NY—National Mettehandmng Corp v Powers, 168 
NY.S2d 507, 8 Misc2d 881 

74 Fbu—Kar Products, Inc, v Acker, App. 217 
So 2d 595 

Wash —Williams v Canadian Fuhmg Co, Ltd., 509 
P2d 64^ 8 Wash App 765 

75 nL—^Air Conditioning Training Co v. Ihldebnnd, 
69 NE 2d 700, 330 ni App 134 

La^W T. Rawlei^ Co v Hanunons supra, n 1 
NY—DuaeDmette^, Imx V Schaller’s FUniiture^ Inc, 
335 N YS2d 632, 71 MiscTd 102 
Tex—Hampshire Silver Co v Hill, GivApp, 244 
SW2d520 

Wash—Procter A Gamble Co v Kmg County, supra, 
n 5 

76 lowar-Heyl v. Beadel, 294 NW 335, 229 Iowa 
210, 130 ALR 994 

Tex—Anthony Miller, Inc, v Taylor>FichteT Sted 
Oemst Co, supra, n. 6—Cox v Chamberlm Metd 
Weather Strip Co, supra, n 6—Normandie Oil 
Corporation v Oil Trading Coi^ 163 SWt2d 179, 
139 Tbx 402—Abdou v Sunny State Distnbutmg 
Co, Ov.App. 223 SW2d 341—Snowden v Re¬ 
public SutQily Co • Civ App, 239 S W 2d 201, err 
ref no rev err 
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77. Anz—Robmaon Bndt A Tile Co v. CoRierstatc 
Supply Co, 410 P2d 96. 100 Anz 28 
m—Air Conditiomng Trsming Corp v Mhjer, 58 
NE4d 294, 324 m App. 387 
La—Quaker Hill, Inc v. Gum, App, 95 So 2d 370— 
Equitable Discount Corp v Jeffenon Television 
Sties and Service, App, 169 So.2d 567 
Mo—United Mercantile Agenoea v Jackson, 173 
S.W2d 881, 351 Mo 709—Superior Concrete Ac¬ 
cessories V Kemper, 284 SW2d 482—Fdmaken 


Rdeasing Orgsiuzation v Realsit Pictures of St 
Louis. Inc, App, 374 SW2d 535 
N Y —Knijht Products v DooneorFud Co, supra, n 
57—General Knitting Mills, Inc. v Rudd Plastic 
Fdmes Corp, 212 NYS2d 783-John*s, Ino v 
Mand Garden Center of Nassau, Inc, 269 N Y 
S2d 231, 49 Mi8c2d 1086, affd 280 NYS2d 34, 
53 Misc2d 102 

78 US—Wilson V. Williams, CAOkl. 222 F2d 
692 

Anz—Rsndi House Siqiply Corp v Van Slyke, 370 
P4d 661, 91 Anz 177 

Gal—Automotnz Dd Gotfo De Cahfbrnia S«A De 
CV V Resnick. 306 P2d 1, 47 C2d 792, 63 
ALR2d 1042 

Cal—Thoiner v SdeoUve Cam Transroianon Co, 4 
CalRptr 409, 180CA2d89 
Idaho—Peny v Reynolda, 122 P 2d 508, 63 Idaho 457 
VTft«. —^Remington Arnu Co v Lechmere Tire A Sales 
Co. 158 NE2d 134, 339 Mass 131 
Miss— Wilkmson v General Contract Futthaae Corp, 
supra, n 57 

Mo—Newspaper Publishers Inc v St Charles Journal, 
Inc, App. 406 SWJd 801 

Tenn —Snyder Bros General Agency v Morgan, supra, 
n 49—Shoenterpnse Corp v Butler, 329 SW2d 
361. 46 Tenn App. 302 

Tex —Trnhe Box Co v Jsndxew, OvApp, 346SW2d 
430; err ref no rev. err 

79 Ark—Widmer v J I Case Credit Corp, 419 
S.W2d 617, 243 Ark 149 

85 Idaho—Roberts v American Mach Co, 347 P2d 
759, 81 Idaho 555 

La—Proctor Trust Co v Pope, App, 12 So 2d 724 
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93 La—Von Zminevdd Bros A Fhihppo, Inc v 
Cary, App., 86 So 2d 252 
Eyidence hdd anffldeirt 
<4) Fla-Alummum Irr, Inc v Empire Capitol 
Corp, App, 194 So 2d 922 

NY—Conkhn Limestmxe Co v Linden, 253 
NYS2d 578. 22 AD2d63 
(7) Fla—Schwartz v Frango Corp, 44 Sa2d 292 
Mo—Newspaper Pobhahen, Inc v St Charles Journal, 
Inc. App‘,406SW2d801 

Utah—L B Foster Co v Ndson Bros Const Co., 424 
P 2d 881, 18 Utah2d 430 

(B) Ark—S Oumpert Co v Henireteh, 134 SW2d 
568, 199 Ark 376 

Cal—Automotnz Dd Gblfo De California SA De 
CV. v Resuidt, 306 P2d 1, 47 C2d 792, 63 
ALR2d 1042--GNS Pnnters v Cooper; 76 Cal 
Rptr 798, 271 C A 2d 406 

La—Equitable Discount Corp v Didonson, Ai^, 106 
So 2d 800 

Miss—Md-Contment Refrigerator Co v Starks, 298 
So 2d 714 

NY—F C Russdl Co, v Kaye, 129 NYS2d 585, 
app dism 137NYS2d819,284AppDiv 1037— 
Richmond Homes, Inc v Georgian Court of Utica, 
Inc, 275 N YS2d 787, 27 AD.2d 638 
Tenn —Shoenterprise Corp v Boder, 329 S.W 2d 361, 
46 Tenn App 302 

Wash.—Columbia Omcrete Pipe Co. v Knowka^ 219 
P 2d 557, 36 Wadi 2d 602 

Evidence lield imwifndent 

(2) Ohio-^Acme Meter Service Corp v Olentangy 
Vdliige Htnisug Corp App, 68 NE2d 389 

(3) US—Colev.StonhardCo.DCNY, 12FRD 
508—Wilson v WilHama, C A Okl, 222 F 2d 692 
Cd—Thorner v. Sdective Cam Transmiteion Co, 4 

Gal Rptr. 409, 180CA2d89 
Ma—Sup^r Cohorete Acoessones v, Kemper, 284 
SW2d48Z 

Utah—Western Gas Appliances V Servd, Inc, supra, n 
H 123 Utah 229. 

Wadi—Procter A Gamble Co v Kmg Countyi^ supra, 
n 5 

(5) Other evuknce. 
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Anz—Burr V Renewal Guaiairty Corp, 468 P2d 576, 
105 Anz 549 

m—Sternberg Dredging Co v Sternberg's Estate^ 115 
NE2d 557, 351 fflApp 514 
NY— Amcnoan Cement Corp v Underhill Const 
Corp, 321 NYS2d4Q2, 36 AD2d849 

§ 1918. Trial 

page 145 

11 Ala.-^GiUiaiid A Ediob Farm Supply A Hatchery 
V Credit Equipment Corp, 112 So 2d 331, 269 
Ala 190 

Ksn—Ftecminv Kdtner, 259 P 2d 228, 175 Kan 37 
Tex—Sharp v. J R Watkins Co, QvApp, 250 
SW.2d739 

12 Tex—Hams v Cdunibis Broadcasthig System, 
Inc, QvApp. 405 SW2d 613, err ref no rev 
err 

13 Ohio—Golden Dawn Foods, Inc v Ceknta, 205 
NE2d 121, 1 Ohio App2d 464. 

14 US—M A R Const Co v. Nationd Homes 
Corp, CAAla, 286 F2d 638 

Ala.—J R. Watkins Co v Goggsna, 5 So 2d 472, 242 
Alt 222 
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24 US—Pratt Ldtetatones, Inc v Tesgue, DC 
Ark, 160 F.Supp 176 

NC—State ex td Glamorgan Pipe A Foundry Co v 
Benfidd, 145 SE2d 912, 266 NC 342 
Okl—Brooks Packing Co v Eastman Laboratories, 103 
P2d 93, 187 Okl 344 

26 Ala—Gilhland A Echols Farm Supply A Hatch¬ 
ery v. Credit Equqmunt Corp, 112 So 2d 331,269 
Ala 190 

30 Okl—Cudey Incubator Cfo v Franklm. 142 P 2d 
125, 193 Okl 202 

§ 1914. Judgment or Decree 

page 147 

33 NY—CJJ5. efted in Old Work! Art, Ino, v 
Qinstgaard, 41 NYS2d 586, 587, affd 44 NY, 
S2d 341,266App.Div 951, app den 44NYS2d 
687, 266 AppDiv 964 

Tex—Althemur A Baer, Inc v Vetgal Bouiland Home 
Appliances, QvApp, 369 S W2d 478, err ref no 
rev err. 

37 Okl—Sunny Oil Corp v Amenoan Royalty Pe- 
tioleiim Co, 224 P2d 965, 203 Okl 637. 

§ 1916. Costs 

page 148 

45. N.Y—Housdiold Finanoe Coip v Worden. 134 
N Y.S2d 608, 206 Miso 614 

The appKcability of requiremente for 
security for costs has he^ adjudicated 
in other instances.^ ^ 

45.5 N Y—Dart-Ddite, Inc v Pnest A Baker, Inc., 
271 NY aid 355, 50 Misc 2d 654 
Pa.—Sterling Elec. Motors, Inc v. Maxwdl Dynamemp 
eter Co, 9 Chest 374 
Attoney*! aflidsvtt aoflideiit pr^ 
do bnaliieaa 

N.Y—Pittabuigh Plate Glass Co v Queen Qty Mwi- 
na, Inc, 256 N V a2d 999, 45 Misc 2d 453. 

'§1917. In General 
Library References 
Corporations 8s»668 et seq. 

47. Ohio—Petkmi v Benguet*QmsoL Mm. Co, 99 
NE2d 515, affil 95 NE2d 5, 88 Ohm App 118, 
slid 98 NE2d 33, 155 Ohm St 116, vac on otfa 
grds 72 SQ 413, 342 US 437, 96 LEd 485, 
idi den 72 S.Ct 645, 343 US 917, 96 LEd 
1332 
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Tex-^Oontmeiital Oil Co v PPQ Industries. Civ 
App I 504 S W 2d 616. err icf no rev err 

§ 1918. Jurisdiction in Personam 

48 US—McWhoiteff v Anchor Serum Co, DC 
Aik, 72 F Sapp 437—JcAns v Buy State Abra¬ 
sive Products Co. D,CMd. 89 PSnpp 634— 
Proctor V Sagamoce Big Qame CSab. D C Pa. 128 
FSnpp 885—Saccoocta v Stongh, DCPa, 198 
FSupp 169—Nationwide Motorist Ass'n of Midi 
v Fteeman, DCMich, 405 F2d 699 

AJa—Harrub v Hy-Trous Corp, 31 So,2d 567, 249 
Ala. 414 

Cal—Buckle Boiler Co v Superior Court of Los 
Angdes County, 80 Cal Rptr 113, 458 P 2d 57, 71 
C2d893 

Dd—Berwick V Associated Gas & Electric Co. 174 A 
122,20DdCh 265 

Oa—Davis v Correct Mfg Corp, 238 SE2d 553, 143 
OaApp 460 

Iowa:—State ex rd Weede v Bechtel, 31 N W 2d 853, 
239 Iowa 1298, 8 ALR2d 1162, cert den 69 
Sa 1161, 337 US 918, 93LEd 1728 
La—Johnson v El Dorado Creosotmg Co., App, 71 
So 2d 613, M 71 Sa2d 621, two cases, and 71 
So 2d 622 

Mich —Dean v Kellogg, 292 N W 704,294 Mich 200 
Neb—Brown v Globe Laboratories, Inc, 84 NW2d 
151, 165 Neb 138—Berg v Mida^ Laundry 
Equipment Corp, 122 NW2d 250, 175 Neb 423, 
mod on oth grda and rdh den 124 N.W 2d 699, 
175 Neb 874. 

N J —Ehte Wood Products Corp v Fein, 85 A 2d 287, 
17NJSuper. 38 

NY—Railroad Waterproofing Corp v Memphis Sup¬ 
ply, 104NE2d 486,303N.Y 849, leiig den 106 
NE2d 281, 303NY 1007 
Qr-*>Eiioo. Inc. v F C RussdlCo, 311 P2d 737,210 
Or 324. 

Pav—Cecere v Ohnnger Home Funuture Co., Diwion 
of Tilmore Corp, Super, 220 A 2d 350,208 Fa Su¬ 
per 138. 

Tenn.—DeLaney Fbmiture Co v Magnavox Co of 
Term, 435 SW2d 828, 222 Tenu 329. 

15 C J p 790 nota 79, 80 
Matters held not to oonfier jurisdiction 
SC—Gihbo v Young, 130 SE2d 484^ 242 SC 217— 
Ttipkttv R M WadeACo, 200S£2d 375,261 , 
SC 419 

Power of state as to amenaWHty to suit 
US—Aftanasev Economy Baler Co., CA.Mjrm, 343 
F2d 187 

Tenn—GiUis v Qaik Equipment Co, App, 579 
SW2d 869. 

Ttend is to place corporations and inditidnals 
on same footing 

UJS—Seafini V Bayensche Motoren Weike AG, DC 
Pa, S3 FilD. 256 

Serfiee gnashed 

Ohio—Lanttoeny v. Tilley Lamp Co, 272 NE2d 127, 
27 Ohio St2d 303 

Hearing 

N.Y,-Chail» Abd, Ltd. v Sdiool Pictuiea, Inc, 339 
N.YSJd242,40ADJd944 
Raaobition upon filds of each case 
S C^Eogmeend Products V OevdandCnneaiidEn- 
gineenng;201SE2d921,262$C 1 

49 US—Curbs Pub Co v Gohno, CALa, 383 
F2d586 

Cal—CJJS. died la Flddmg v Snpenor Court, 244 
P.2d 968,972, 111 CAJd 490^ oert den. 73 SCt 
277, 344 US 897, 97 UEd 693—Empire Sted 
Corp. of Tex V Superior Goart of Los Angdes 
Counly, 17 CsLRptr. 150 , 366 Pi 2 d 50^ 56 C2d 
823 

lowe-HiU V Electronics Corp. of Ampnca, 113 
N.W2d 313, 253 Iowa ^8L 
La.—Terasiev WisQtman Feeder Pig Marketing Coop, 
App., 202 So 2d 330' 


Mich—Woods v Ed^water Amusement Park, 165 
NW2d 12,381 Mich 559 

Mmn —Hagbeig v Colomal & Pac Fngidways, Inc, 
157 NW 2d 33, 279 Minn 396 
NY—Frummer v Hilton Hotels Intern. Inc, 227 
NE2d 851,19 N Y2d 533, 281 NYS2d 41, am 
on oth gids 229 NE2d 696, 20 N Y2d 737, 283 
NYS2d99.cert den 88 Sa 241, 389 US 923, 
19LEd2d266 

Old—ABC Dnihng Co, Inc v Hughes Group, 609 
P2d763 

Or—Enco. Inc v F C RusseU Co. 311 P2d 737, 210 
Or 324 

Trend u to place corporations and Indlndnals 
on same footing 

US—Barrow SS Co v Kane, N Y, 18 SCt 526, 170 
US 100, 42 LEd 964—Denver & RGR Co v 
Roller, CCACal, 190 F 738 
Cal—Koninklgke Luchtvaart Maatsdiapim v Superior 
Court m and for Los Angeles Coimty, 237 P2d 
297, 107 C A 2d 495 

Matters considered 

U S —Umted Barge Co v Logan Charter Service, Inc, 
D C Mmn, 237 P,Supp 624—Atwood Hatcheries 

V Heisdorf and Nehon Farms, C ATex, 357 F2d 
847—^Fraley v Chesapeake ft O Ry Co, C A Pa, 
397 F2d 1. on remand, DC, 294 FSupp 1193 

Cal—Space Chemicals, Inc v Sprayon Prodncta, Inc," 
SOCalRptr 746, 241 C A 2d 680-LotU8 Car Lim¬ 
ited V Munimpal Court, Southern Judicial Dist, 
San Mateo County. 69 Cal Rptr 384, 263 CA2d 
264 

Hawaii—Matter of Heftd Broadcasting Honolulu. Inc, 
SS4P2d242, 57Haw 175, cert den 97 S a 811, 
429 US 1073, SOL Ed 2d 791 
N J —O'Brien v Vugmia-Carolina Chemical Corp, 206 
A2d 878, 44 N J 25, cert den 88 SQ 65, 389 
US, 825, 19LEd2d80—DeLearv RozdPackmg 
Corp,231 A2d 232, 95NJSuper 344 
NC—Byham v Naboual Qbo Houae Corp, 143 
SE2d 225, 265 NC 50, 23 ALR3d 537 
Pa—Wenzel v Moms Distnbutmg Co, 266 A 2d 662, 
439 Pa 364 

Cal —Fiuiba Governor Co v Supenm' Court of Oty 
and County of San Francisoo, 1 GalRptr 1, 347 
P2d 1, 53C2d222 

Long arm statute 
(1) In general 

US—Product Promotions, Inc v Cousteau, C A Tex, 
495 F 2d 483—Savarese V Ednck Transfer & Stor> 
age^ Inc, CA Anz,, 513 F2d 140—Walters v St 
Ehzabeth Hosp Medical Center, DCPa, 543 
FSupp 559 

Anz—Powder Horn Nunby, Inc v Soil ft Plant 
Laboratoiy, Inc, 514 P2d 270, 20 Anz App 517 
Dd—Sol Tod Co v Amencan Tod ft Die Co, Super, 
293 A 2d 583 

Fla,—Masters, Inc v Corley, App, 222 So 2d 465 
Ga—MdnbMh v Mid-State Homes, Inc, 209 SE2d 
203, 232 Ga 871 

lowa-Gravdie v, TBS Pacific, Inc, 256 N.W2d 230 
La—Ct^wland v Oorckm Jewelry Corp, App, 288 
So 2d 404^ wnt den, Sup, 290 So 2d 911—Lidddl 

V Hanover Ins Co, App, 289 So2d 299—Buck- 
bee, Individually and ss Adm'x of Succeaaion of 
and on Bdit^ of Buckbee v Aweco^ Inc, App 3 
Ov, 418 So 2d 698, wnt den. Sup., 422 So 2d 166 

Miss—Murray v Huggers Mf]gt Inc.» 398 So 2d 1323 
Mb—State ex rd Deere ft Co v. FinndL 454 SW2d 
889 

NH-Leeperv Leeper, 319 A2d 626,114 NH 794. 
NY—Polish V Threshold Technology Inc, 340 NY. 
S2d 354, 72 Misc2d 610 

N C —Oddman v. Parkland of Dallas, Inc,, 173 S E.2d 
15,7 NC App 400,afla 176 S E2d 784,277 N C 
223 

Ohio—McCormick V. Haley, Com PI, 279 NE2d642, 
29 Ohio Mac 97.. 

Old—Yankee Metal Product! Co v District Court of 
Oklahoma County, Seventh Judicial Dot, 528 P 2d 
311. 
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Pa—Proctor ft Schwartz, Inc v Clevdand Lumber 
Co, 323 A2d U, 228 PaSuper IZ 
Tex—Arterbury v American Bank ft Trust Go, Qv 
App. S53SW.2d943 

Va —Gdldmg Bros. Inc v Overmte Ttanqi Co, 199 
SE2d676.214Va 270 

Wash—^Dentscfa v West Coast Madunmy Co, 497 
P2d 1311, 80 Wadi 2d 707, cert den.93Sa 443, 
409 US 1009, 34 L Ed 2d 302 
Wyo—Cozzensv Piper Aircraft Corp, 514 F 2d 1375 

(2) Frospecbve operatimi 

Ga—Bauer Intern Corp v Cagle's, Inc, 171 SE2d 
314, 225 Ga. 684-Buckhead Doctors* BMg. Inc 

V Oxford Finance Gompames. 171 S E 2d 365, 120 
GaApp 516 

(3) Purpose 

US—H AlpeiB and Associates v Omega Freoskm 
Hand Tools, luc, DCPa. 62 FRD 408—Dnstm 

V Cruise Graft, Inc, DCNH, 487 FSupp 67 
U—SteUy V Quick Mfg Inc, App. 228 So2d 548 

(4) Retroacbve operation 

Minn —^EUwem v Sun-Roe, Inc, 203 N.W 2d 403, 295 
Mmn 109 

Ohio—^Lantsberry v Till^ Lamp Co, 272 N E 2d 127, 
27 Ohio St 2d 303 

50 US—^Vasquez v. Falcon Coach Go, Inc, DC 
ND, 376 FSupp 815 

Cd—Duraladd Products Corp v Superior Court dT 
State of Cal, In and For Sacramento County, 285 
P2d 699, 134 C A2d 226-CJJ5. cited In Space 
Chemical^ Inc v Sprayon Products, Inc, 50 Gsl 
Rptr 746, 750. 241 CAOd 680 
NY—William J Rountree Go v US Leather Co, 55 
NYS2d 315, 269 AppDiv 263, app den 56 
NYS2d 414, 269 AppDiv 835—Alfted Kbhl- 
beig, Inc, V American Council of Institute of 
Pacific Relations, 56 NYS2d 788, 185 Mac 633 
Pa—Moore V Natumal Ass’n for Advancement of Col¬ 
ored People^ 229 A2d 477, 425 Pa 204 
WVa—State ex rd Coral Pools, Inc v Knapp, 131 
SE2d81. 147 WVa 704 

Contomis to fiederfll view 
U.8—Sfaealy v Challeiiger Mfg^ Go, CASC, 304 
F2d 102—Orefice v Laoielvieiw Convalescent Cen¬ 
ter, Inc, D.CFa, 66 FILD 136 

Test for amenfllnllty to serrice of procoM 
Cal—Overland Machmed Products, Inc v Swmglme, 
Inc,36CalRptr 330,224 C A 2d 46, cert den 84 
S.a 1648, 377 US 967, 12 LEd2d 737 
NC—Dillon V NumismaticFbndingCorp, 231 SE2d 
629, 291 NC 674 

Allowing gait hdd reasonible 
Gal—Agahte-Broiisott Go. v KO Tjimted, 75 Cal 
Rptr 527, 27QCA2d308 

NY—Rietsch v. Soaete Anonyme Des Automobiles 
Peugeot, 256 NY S.2d 772. 45 Mac 2d 274 

Statute enacted to tnke advantage of federal 
Snpreme Court dedriona 
NY —Newman v Charles S Nathan, Ino, 259 NY 
S2d 637, 46 Mac 2d 407, revd on oth grda 264 
NYS2d 382,24 AD2d 867 

Statute held valid 

NY—Newmsai v. Charles S Nathan, lue., 259 NY 
$2d 637, 46 Mac 2d 407, levd on oth grda 264 
NYS2d 382,24AD2d867 

Declining to exerdae Jndadlctlon held groper 

N J —0*Bnco v VvguuarCardma Chemical Cootp, 206 
A2d 878, 44 NJ 25, cert den 88 S.a 65. 389 
U.S 825, 19 L,Ed2d80 

N Y—Mook v Beiger, 274 N Y$2d 855, 26 AJ>2d 
925. 

Wyo—Cozzens v Piper Aircraft Corp, 514 P 2d 1375 
Dtamiaaal proper where action affocta eiliteiice 
of corporation 

NY-Modev Berger, 274 NYS2d 855, 26 AD2d 
925, 
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53. Matten considered 
US^Sduom V Micro Goi>per Cotp, DCNY, 272 
F.Siq^ 523 

Sneceisor in interest 

US—Schenm v Micro Copper Corp, DCNY., 272 
FSupp 323 

§ 1919. — Necessity for Presence 
in State 

56 US— Csisnov WDSU-TV, Inc,DCM»s,313 
FSupp 113aaffil.CA,464F2d3—Munchak 
Cotp V Rijko Eateqinses, Inc, DCNC, 368 
FSopp 1366 

Ala—Haxrub v Hy-Trous Corp, inpra, n. 48 
Anz—Deere ft Co v Superior Court for Pima County, 
303 F 2d 967, 18 Anz App 491—Lycoming Dm- 
8100 of Aveo Cotp V Superior Court of Manoopa 
County, 524 P 2d 1323, 22 Anz App 150 
Aik—Kinsey v American Ore Corporatuni, 158 
SW2d 32, 203 Aik 573 

Cal—^Leadh Co v Superior Court In and For Santa 
Cant County, 72 CalRptr 216, 266 CA2d 493 
Colo—Oenetal Ben Aas'n v Bell, 95 P2d 816, 105 
Colo 133—Colorado Bmlders* Supply Co v Hm> 
man Broa Const Co, 304 P2d 892, 134 Colo 
383-nAlhanoe Oodung Ltd v District Court for 
City and Denver County, 332 P 2d 351, 187 Colo 
400 

Coon—5h«ndan v Cadet Chemical Corp, 193 A2d 
766, 25 Coon Sup 17 

Del—^Adaa Mut Ben Asa’n v Portachdler, 46 A 2d 
643, 4 Teny 298—Standard Oil Co v. Superior 
Court m and for New Castle County, 62 A 2d 454, 
5 Teny 538 , UAL R 2d 405, app dism 69Sa 
738, two cases, 739, 336 US 93a 93 LEd 109a 
reh den 69Sa 879, direecases, 336 US 953,93 
LEd 1109 

D.C—Whitaker v Mac fi ad d en Publications. 103 F2d 
44, 70 AppD.C 163—Payton v Summit Loan, 
Inc, App, 253 A 2d 459 

Fla^Lske Ene Chemical Co v Stinion, App, 162 
So 2d 543 

Qa.—Shearoose v. Paul Miller Fdrd Co, 194 SE2d 
583, 127 ChuApp 639 

OL—Wabash Ry Co v Lmdsey, 269 III App 152 
Iow a B uchhop v Oeneeal Growth ProperUes and 
Oeneeal Growth Management Corp., 235 N W 2d 
301 

Midt—Dean v KdOogg, supra, n 48—National Con- 
cesBCna, Inc v National Circus Corp, 79 N W 2d 
9ia 347 Midi 335 

Minn—Dieseth v Calder Mfg Co, 147 NW2d lOa 
275 Mum 365 

Mm—F ust Nat Bank v Mndsaippi Cottonseed Prod< 
ueta Co, 157 So 349, 171 Mm 282-^Rqniblic- 
Tcansoon Industnes, Inc v. Templetxm, 175 So 2d 
185, 253 Mm. 132 

Mo—>Sdby v Crown Ltfo Ins Co, App, 189 SW2d 
135—Collar v Peninsular Gas Co, 295 S WJZd 88 
N J —Westerdale V Kai8er>Frazer Corp, 80 A2d91. 6 
NJ 571 

N Y —Sunonson V Intemataonal Bank, 223 NYS2d 
392, 16 AD2d 55, aSBS 200 NE2d 427, 14 
NY2d 281, 251 NYS2d 433—Noble Smg^ 

apore Resort Motd of Miami Beadi, 238 N E.2d 
328, 21 NY2d 1006, 290 NYS2d 926 
N C —Putnam v Triangle Publications, Inc, 96 S E 2d 
445, 245 NC 432 

Ohio—Rucker v. Personal Finance Co of Cdumbus. 90 
N.E.2d 428, 86 Ohio App lia app dism 83 
NR2d 557, 151 Ohio St 338 - 

Pa—Gnffin ft Vose v Non-Metalbc Mmenls Corpora¬ 
tion, 50 Pa Dist ft Co 516 
Tenn —Denson v, Wdib, 136 S W 2d 59, 23 Tenn App 
599. 

Va—BankofBnstoiv Ashworth, 94 S E 469, 122 Vs. 
170—Carnegie V. Art Metal Const Co,^SE2d 
17,191 Va 136 

Wadi—Smith v Yoik Food Madhmery Go, 504 P2d 
782. 81 Wash 2d 719 


FmIs anthorizuig exerdae of jnriadictioii 
US—Electnc Regulator Corp v Sterling Extruder 
Corp, DCConn, 280 FSupp 550—Bergeron v 
Safame Dredgmg ft Const Co, DCLa, 281 
FSupp 223—Golden Bdt Co v Janler Plas¬ 

tic Mold Corp. DCNC, 281 FSupp 368, aifo, 
CA,391 F2d 266-J Httuyean and Sons v MV 
Bulk Enteipnae, DCMich, 311 FSupp 417 
Ab—Ex parte Western Ry of Ala., 214 So 2d 284,283 
Ala 6 

Axk —Safeway Stores, Inc v Siwayder Broa, Inc, 384 
SW2d 473, 238 Aik 768—Pemualt OiBnucal 
Corp V Crown Corir ft Seal Co, 426 SW2d417, 
244 Aik 638 

Fla—Lacy v Force V Cmp, App, 403 So2d 1050 
Qa—Process S^tems, Inc v Dme Packaging Co, 
liic, 224SE2d 103, 137 GaApp 452 
Iowa—Davenport Maoh ft Foundiy Co, A Divioon of 
Middle States Corp v Adolph Goois Co, 314 
NW2d 432. 31 ALR 4th 395 
Mich —Anderami, Clayton ft Co v Atlaa Concrete 
Pipe, Inc, 199 NW2d 531, 41 MichApp 58 
N Y.—Johnson v Equitable Life Aaanr Soc of U S, 
2S4NYS2d 258,22AD2dl38,ai!d 223NE2d 
562. 18 NY2d 933, 277 NYS2d 136-General 
Tuibine Corp v I^wig Caxbon Products, Inc, 
289 NYS2d 912, 29 AD2d 1047—UVme v 
laoserve, Inc, 334NYS2d 796. 70 Misc2d 747 
NC—Tderent Leasing Corp v Equity Associates, 
liio,24SSE2d 229, 36NCApp 713 
Pa—Sample v Econo-car Intern Inc, 33 D ft C2d 
625, 59 Lane Rev 173 

Wash—State v Reader's Digest Ass’n, Inc, 501 P2d 
29a 81 Wash 2d 259, app diam 93 S a 1927,411 
US 945, 36 LEd2d406 

WVa—Pilgrim Service Co v Ashland Chiyaler-Flym- 
outh, Inc, 289 $E2d 483 

Wia—Vermont Yogurt Co v Blanke Baer Fruit and 
Flavor Co, App, 321 NW2d 315, 107 Wis2d 
603 

Facts not conlSerring junsdictioii 
U S —Masse v Animal Repellenta, Inc, D C S C, 236 
FSupp 69—Bowman v Curt G Joa, Inc, CA 
NC, 361 F2d 706-Golden Bdt Mfg. Co v 
Janler Plastic Mold Corp, DCNC, 281 FSupp 
368, affo, C A, 391 F 2d 266—Geneva Industries, 
Inc V CqMltmd Const Corp, DC HI, 312 
FSupp 186—Galgiy v Bulletm Co, Inc, CA 
NY, 504 F2d 1062 

Anz—^Northern Propane Gaa Co v Kippa, 622 P 2d 
469, 127 Anz. 522 

Cal—Dallaa-Fort Worth Regioiial Airport Bd. v Supe¬ 
rior Court of Lob Angdea County, 133 Cal R^ 
720, 63 C A3d 482—Spokane Eye Qinic, Inc, P S 
V Snpenor Court for City and County of San 
Franciaoo, 133 Cal Rptr 838, 63 C A 3d 548 
Del—861 Tool Go v AmencahTool ft Die Co, Super, 
293 A 2d 583 

Fla—Amencan Baadwll Cap. Inc v Duzinaki, App, 
359 So 2d 483, wnt disdharged, Sup, 366 So 2d 
443 

ni—Woodfidd Ford, Inc v Akms Ford Corp, 395 
NE2d 1131, 32 niDec 75a 77 m App 3d 343, 
Kan—Odam v Arthur Murray, Inc, 621 P2d 453, 5 
Kan App 2d 612. 

La—Sutnmk v Sun Oil Co, App 3 Gtt, 417 So 2d 
117, wnt den, Sup, 420 So 2d 980 
N J—Seibm v Walt Disney World, 386 A 2d 1372, 159 
NJSuper 88 

NY—Bankers Onnmencal Corp v Alto, Inc, 289 
NYS2d 993, 30 AD2d517 
Or—North Pacific SS Co v Gnanico, 647 P2d 92a 
293 Or 341 

Pa—Proctor ft Schwartz, Inc v Gevdand Lumber 
Co., 323 A2d U, 228 FzSuper 12 
Tenn ^McCombs v Cerco Rentals, App, 622 SW2d 
822 

Tex—Siakuid v Villa Foundation for Bd, In&, App., 
624 SW2d 803, afld m part, itvd m part on 
odLgids, Sup. 642 S.W,2d 434 
Utah-CateReiitBlCo,Ino v Whakn ft Co, 349 P 2d 
707. 


Wyo—Maikby v St Anthony Heap Systema, 647 P.2d 
1068. 

Under etaiiite 

US—Stnek Corp v. Cravens Homalloy (SheiBdd) 
Ltd,DCFa, 352 F.Supp 844 
Md-Arundel Crane Service, Inc v Thew Shovel Co, 
135 A 2d 428, 214 Md 387 

WVa.—Schweppes U.SA Limited v. Kiger, 214SE2d 
867, 158 WVa 794 

RIgpht to apply higher itandards 
US—Flntcheyv Summar, DCArk, 86FSnpp 391— 
McAvoy V Texas Eastern Transmiasion Corp, 
DCAxk, ISSFSnpp 784 

Oyermled case 

The case of State V Second Judicial District Court m 
and for Washoe County, 226 P 1106, 48 Nev 53 baa 
been overruled to the extent that it u no longer good 
authority m the **minwnnm contacts** cases 
Nev —Qamhs v Morgenthaler, 423 P.2d 67a 83 Nev 
90 

Long-arm statute 

US-Sohodv Sikes Cbrp.CAAla. 533 F.2d 930- 
Escuda'Cruz v Ortho Pbarmaceubcal Corp, C A 
Puerto Rico, 619 F 2d 902r—Neff Athletio Lettering 
Co V Walters, DC Ohio, 517 FSupp 1073 
Cal —St Joe Psqwr Co v Superior Court In and Fw 
Qty and County of San Francisco, 175 CalRptr 
94, 120 C A3d 991, cert den. 102 SCt. 1489,455 
US 982, 71 LEd.2d691 

Colo—Le Manu&cture Francaiae Des Pneumatiques 
Michelm v District Court In and for Jefifenon 
County, 620 P 2d 1040 

Fla—Sanchez V LanbeeMach Co, Inc, App 3Dist, 
409 So.2d 1064 

m—Hufifeun V Inland Oil ft Transport Co, 424 
NE2d 1209. 54 BlDec 306, 98 DlAppSd 1010 
Md —Spnngle v Cottrdl Eagmeenng Corp, 391 A 2d 
456, 40 Md App 267. 

NH—CoveOnft Ihduatnea Inc v B L Aimatrong 
Co Ltd, 412 A2d 1028, 120 NH 195 
N Y —Applied Hydro-Pneumatics, Inc v Bauer M% 
Inc, 416 NYS2d 817, 68 AD2d 42 
NC—Dillon v NumismaticFandmgCorp, 231 S.E2d 
629, 291 NC 674 

Pa—Kitzinger v Gimbel Broa, Inc, 368 A 2d 333, 240 
Fa Super 345. 

Tex—Wnght Waterproofing Co v Applied Polymers 
of America, Ov App, 602 S.W 2d 67, err ref no 
rev err, Sup, 608 S W 2d 1640 
Wis —Schmitz V Hunter Machinery Co, 279 N W 2d 
172, 89 Wu2d388 
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57 Or.—Slate ex rd Massachusetts Bonding ft Insur¬ 
ance Go v Updegraff, 141 P2d 251, 172 Or 246 

Pa—Robmson v Coos Bay Pulp Corp, 33 Del Co 498 

58 US —Lumbermens Mut Cas Co v Borden Co, 
D C N Y, 268 F Supp 303—Potter’s Photograph¬ 
ic Applications Co v Ealing Corp, DCNY, 292 
FSupp 92—Davis H Elliot Co, Inc. v Caribbean 
UtihtiesCo., Ltd,CAKy,513F2d 1176 

Anz—Weitzel v Weitzd, 230 P 1106^ 27 Anz 117— 
D. W Onan ft Sons v Superior Court, Santa Cruz 
County, 179 F2d 243, 65 Anz 255 
Cal—Koninklgke Luefatvaart Maatachappy v Snpenor 
Court m and for Loa Angeles County, 237 P2d 
297, 107 CA2d495 

Dd—Klem v Sunbeam Corp., 95 A2d 460, 8 Teny 
575 

DC—First Amencan Bank, NA v Umted Equity 
Corp,DC,89FRD 81 

lowar^CJJS, died In Davenport Mach ft Foundiy Co., 
A Dmnon of Middle States Coip v Adolph Coon 
Go, 314 NW2d 432, 434, 31 ALR 4th 39S 
Kan—Tilley v Kdler Truck ft Impkment Corp, 438 
P2d 128,200 Kan 641 

Mass-Turner v Umted Mmerd Lands Corpontion, 
33 N.E.2d 282, 308 Mass 531 
NJ^A ft M Trading Ootp v. Fannsylvania R Co, 
100 A 2d 513, 13 NJ 516 
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NY—Biyant v Finnish Nat Airline, 253 NYS2d 
215, 22 AD^ 16. revd on oth gnls 208 NE2d 
439, 15 N Y2d 426, 260 N YS2d 625 
Ohio—McCormick v Haley, ComPl, 279 NE2d 642, 
29 Ohio Misc 97 

Or—Enco, Inc v F C RusseU Cb, 311 P2d 737, 210 
Or 324 

Pa —^Holly V American Bowling Congress, 62 Lade Jur 
169 

SD-Oay v. Kent Oil Co, 38 NW2d 258, 72 SD 
629 

Tex—Gray Co v Ward. QvApp, 145 SW2d 650, 
err diain,judg correct 

Va—Eure v Moigan Jones & Go, 79 SE2d 862, 195 
Va.678 

Wash—State ex rd Western ciMiMhan Oreyhound 
Lmes V Superior Court for King County, 175 P 2d 
64a 26 Wadi 2d 740 

Fla—H Bdl ft Associates, Inc v. Kcadiey ft Mattison 
Co, App, 140 So 2d 125, 

Prospectlyse opention 

Conn—Nevuis v Revlon. Inc, 182 A 2d 634, 23 Conn 
Sup 314 

59 US—Johns v Bay State Abrasive Products Co, 
supra, n 48—Peikins v Benguet Consol Mm 
Co, Ohio, 72 Sa 413, 342 US 437, 96 LEd 
485, lefa den, 72 S.a 645, 343 US 917, 96 
LEd. 1332—McAvoy v Texas Eastern Trans* 
mission Goip, DCAxk, 185 FSupp 784—Simp> 
kms V Council Mfg Onp, CAM6 , 332 F2d 
733 

Mum—Adana v Jones ft TAMgtiTin gted Corp, 104 
NW 2d 888,258 Mum 571 

60 US—McWhorter V Andiar Serum Co, supra, n 
. 48—Johns V Bay State Ahcasive Products Co, 

siqna, n 48 

Mlnknum contacti reqnfared 
US—Martm Motor Sales, Inc v Saal>Scania(^Amer- 
ica,Inc,DCNY, 397F.Supp 389 
Od—Ault V Dinner For Two, Inc, App, 103 Cal 
Rptr 572, 27CA3d 145 

Fla—Harlo Products Corp v J I Case Co, App, 360 
So 2d 1328 

Oa—Process Systems, Inc v, Dixie Padeaging Co, 
Inc, 224 SE2d 103, 137 OaApp. 452 
111—Cook Associates, Inc v. Colonial Broach ft Map 
dune Co, 304 NE 2d 27, 14 Dl App 3d 965. 

La—Mone v Hartford Gas Ins Coi, ApiN, 301 So 2d 
741 

Nev—Peooole v Fresno Air Service, Inc,, 469 P 2d 397, 
86Nev 377 

NJ—Beckwith v. Bethldum Sted Corp., 440 A 2d 
1372,182 N J.Super 376, cerbficatioo gr 446 A.2d 
152, two cases, 89 N J 425 and 446 A 2d i69, 89 
NJ 450 

Pa—Washington v U.S Suzuki Motor Corp, 390 A 2d 
1339, 257 Pa Super 482 

R1 —Roger Wilhama Oenetal Hbqutd v Fall River 
Tni8tGo,423 A2d 1384 

Wadi—Peter Pan Seafoods, Inc v Mogdberg Foods, 
Ino, 544 F2d 3a 14 Wadi App 527 
Wyo^-^aana v Piper Airccaft Coip, 514 P2d 1375, 

61 US—CJ,S. cited ia Marlow V Hmman Milkmg 
Macfa.Oo,DCMiim,7F.RD 751, 7S8-Anen. 
town Record Oo v Agrashdl, Ine, DCPa, 101 
FSiqip, 790—Urauu Y Mcmnnger Foundation, 
DCCd, 384 FSupp 158 

m—Brahandv Beech Auoraft Corp, 382 NE2d 252, 
21 jnDec 888, 72 m2d 548, cert den 99 SCt 
2857, 442 US. 928, 61 LEd.2d 296. 
Mum^-^Atkins v. Jones ft Taiighhn Sted Coq>, 104 
NW2d 888,258Mmn 571 
NJ,r-GorpQrale Devdopmofl; Speciahsts, Iho v War^ 
xen-TM Ffaannaceuticala, Inc, 245 A2d 517,102 
MJJSuper 143. 

NC-^Lambest v. Schdl, 69 SE2d 11, 235 NC 21 
yt—Snaythv.Twm State Imp Corp,, 80 A 2d 664, 116 
Vt 569, 25 AXIL2d 1193. 
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A forum state does not exceed its 
lowers if it asserts personal jurisdic^ 
tion over a corporation that delivers its 
products into itie stream of commerce 
with the ejqiectation that they wfll be 
purchased by consumers m the forum 
state.** “ Thus, a state may exercise 
personal jurisdiction over a component 
parts pri^ucer that makes no dir^ 
sales in the state, but is aware that 
many of its parts are incorporated mto 
finished products sold m the forum 
state.**” 

6450 US—World-Wide Volkswagen Corp v Wood- 
son, 100 set 559, 444 US 286, 62 L Ed 2d 490 
64S5 Od—Asahi Metal Indu^ Co Ltd v Snpenor 
Court (Cheng Shm Rubber Indus Co,, Ltd, 216 
Cd Rptr 385. 702 P 2d 543. 39 C 3d 35 

65 US-^ohns V Bay State Altfusive Products Oo, 
supra, n 48 

Colo—Begdle Aircraft Supplies v PamiSc Airmotxve 
Corp. 212 P,2d 860, 121 Cote 375 
Kan—CJS gnoted at length m Toedman v Nooter 
Coip, 308 P2d 138, 142, 180 Kan 703 
Ohio—C J S. Uadc tetter summary ipioted m Perlons v 
Benguet Consol Mm Co, 95 NE2d 5. la 88 
Ohio App 118, affd 98 NE2d 33. 155 Ohio St 
116, vac on oth grds 72 sa 413, 342 US 437, 
96 LEd 483, reh den 72 Sa 645, 343 US 917, 
96 LEd 1332 

Concept of '^doing busmess,” like earh- 
er tests of presence and consent, has, 
been expressly abandoned as the test 
for measuring reach of state judicial 
power over foreign corporations.”* 

655 US—Japan Qas Lighter Ass’n v Ronson 
Corp, DCNJ, 257 FSupp 219 

Test of Jnrisdlctioii is not whether acta amoimt 
to doing bnsInesB 

Old—Marathon Battery Co v Kilpatnck, 418 P2d 
900 

66 U5—jSunpkmav Council Mfg Cotp,CAMo, 
332 F 2d 733—Agraabdl, Inc. v Bern^ Suotta 
Go„ C AN Y, 344 F2d 583—Lumbermeoa Mat 
Caa Co V Borden Co, DCNY., 263 FSupp 
99—Western Union Tdegz;a{A Co v T S I, Ltd, 
DCNJ, 545 FSupp 329 

Aiiz—Reed v Real Detective Pub Co, 162 P2d 133, 
^ Anz 294 

Ark-Kinaey v American Ore Coipotmtioii, supra, n 
56 

Dd—Klem v Sunbeam Corp, Si^, 93 A,2d 732, 8 
Terry 485 

NJ —MayOower Induitnea V Thor Corp, 96 A 2d 92, 
25 N JJSupte 248 

N.Y-Miltexd V Binktey Cck, 280 NYS2d 21, 28 

AJ32d62a 

Utah—Indnetnal Cosumanon ▼. Kemmecer Coal Oo, 
lSOP2d 373, 106Utdbi476 

Concept appUed whether action in tort or con¬ 
tract 

CaL—Ftenooe Nightingale Sdiool of Numng; Inc v. 
Superior Court for Loa Angdea Ooonly, 335 P2d 
24ai68CA2d74 

Determination of place where contract made 
US-^Agraahdl Inc. v. Bernard Suotta COn D.GN.Y, 
229FSUPP 98,ievd.onQdi.gidB.CA.,344F2d 
583 

NY.—Fcemay, Inc v. Modern Plastic Madirowy 
Corp, 222 N.Y52d 694, IS AD,2d 235 
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67 US—Shoffiier v Olenshaw Glass Co, DCPa, 
173 FSupp 850—Alteway v Wain-Roy Cop, 
D C Pa, S3 F R D 82—WoildpWide Volkswagen 
Corp v Woodson, Okl, 100 Sa 539. 444 US 
286, 62 LEd 2d 490 

N Y —Longines-Wittnauer Watch Co v Barnes ft Ra- 
necke, Inc, 209 NE2d 68, 15 NY.2d 443, 261 
NYS2d 8, 24 ALR3d 508 cert den 86 Sa 
241, 382 US 905. 15 LBd2d 158 

Utsh—Western Gas Appliances v Servd. Inc, 257 P 2d 
9Sa 123 Utsh 229 

68 US —CJS. quoted in Republic Su|^ OorporiF 
turn V levyt Coiporatioii, D C Mich, 160 
FSupp 949, 950—Rodnque v Yale ft Towne, 
Inc, DCSC, 251 FSupp 73 

Cal—Jeter v Ausdn Trailer Eqoqnneiit Co, 265 P2d 
13a 122 CA2d 376—Sims v Nationd Engmeer- 
mg Co, 34 Cal Rptr 537, 221 C A 2d 511. 

Dd—Adas Mut Boi Ass’n v Portschdier, siqm, n 
56 

"Doing hnafneea** aa of dnal atgnificance 

Pa—Botwuuck v Credit Exchange^ Inc, 213 A 2d 349, 
419 Pa 65 

69 US —CJS. quoted fat Rqniblic Supply Corp v 
Lewyt Corp, DC Midi, 160 FSiqip 949, 950— 
Truck Transport Co v Canadian Nat Rya, D C 
Mich, 168 F Snpp 619—Hntdunson v ft 
Sons Press Sales, Inc, DCNhnn, 188 FSupp 
876—C J SL cited hi Green v Robertahaw-Fulton 
Controls Go, DClnd, 204 FSnpp 117, 126, 29 
F RJ> 490, 499—Consolidated Lahoratones, Inc 
V Shandon Scientific Co, CAJIL, 384 F2d 797, 
app after remand 413 F2d 208—Metropolitan 
St^le Corp V Samud Moore ft Co, DCNY, 
278 FSupp 85—Peterson v U-Hanl Co, CA. 
Neb,409 F2d 1174^ mod on oth grds 421 F2d 
837—Edison Industnea, Inc v Ohidfasha Mobile 
Homes, Inc, DCMnm, 299 FSiqqi 1008— 
Gampbdl v Tium^ Corp, D C Pa, 336 F Si^ 
1002—Miilhem v Holland America Cniiaes, D C 
NH, 393 FSupp 1298 

Ala—Swiccgood v Gentniy Factors, Inc„ 189 So 2d 
776, 280 Ala 37 

Cal —daSilveira v Weatphaha Separator Go, App, 57 
CalRptr 62, 248 CA2d 789-^Gin v Surgitod 
Inc, 64CalRptr 207, 256 CAJd 583 

Dd—Atlas Mut Ben AsB*n v Fortsdidler, supra, n 
56 

Fla—H Bdl ft Associatts, Inc v Keasbey ft Mattisoa 
Co, App, 140 8o2d 125—Tedv Realty Corp. V. 
Oasway Corp, App, 181 So 2d 31 

Oa.—CJ.S. cited in Wmston Corp v Faxk Elec Co, 
191 SE2d 34a 345, 126 GaApp. 489, 90 A.L 
R3d929 

Kan—Toedman v Nooter Corp, 308 P2d 138, 180 
Kan 703. 

La—Quaker Hdl, Ino v. Gum, App, 95 So 2d 37B— 
Home Gas ft Fhd Go v Misiiasippi Tank Co, 
Afp. 143 So2d 641—Fidehty Credit Co v Brad¬ 
ford, App, 177 Sa2d 635, writ ref 179 So 2d 273, 
248 U 430 

Md—Chesqieake Siqqdy ft Eqmpmeat Go v Mamto- 
woc Enpneenng Corp, 194 A2d 624^ 232 Md 
555 

Muh-Jldlman v Ladd, 23 N.W,2d 244^ 315 Mich 
ISO—Detroit Ptestw Prodoett Corp. v, Toteo 
Corp, 166 NW2d 1, 15 MidiApp. 34. 

Mmn—State v Nmthweateni States Poedand Cement 
Oh, 84 NW,2d 373, 250 Mmn 32, affo 79 Sa 
357, 358 US 45a 3 LEd2d 421, 67 AXlUd 
1292 

Mias—Hazdl Mach. Oo v Shahan, 161 So 2d 618,249 
Mias 301—Repahho-Transcoa Industries, lha v 
Temidetoii, 175 So 2d 185, 253 Mias 132 

Nd)—Fitzer v Stdd, Nioobiis ft Co, 9 N W,2d 495, 
143 Neb 394 

NJ—Beiiy V PenmyNamm R Co, 193 A2d 569, 80 
NJSuper. 321—DeLear v Rc^ Paddog Ooepu, 
231 A2d 232, 95 NJ,Saper 344—Coipante D4- 
vdopment ^pecuhsti, lad y WanoiFTeed Phai> 
macentioah, Jnc., 245 A,2d 517, U02 IfJStpK 
143. 

N Y —Goozakc V. ladnatnal Bank (of Cab^ 234 MLY 
S2d 2ia 12 NY2d 33. 186 NJBJd 4ia tearg^ 
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dctt 187NE2d465. 12NY2d 835,236NyS2d 
611-2uclwr V Baker, 231 NYS2d 332, 35 
Muc 2d 841—Bryant v Finnish Nat Aulme, 233 
N.Y S 2d 215, 22 A D,2d 16, revd on ofh gids 
208NE2d 439, 13 N Y2d 426, 260 N YS2d 625 
NC—CJJS.cltedittParn8V H G nadierftCo, 13 
SE2d340,544,2l9NC 292-Hamsonv Corley, 
37 S E 2d 489, 226 N C 184—Troy Lumber Co v 
State Sewing Mach G(»p, 64 S £ 2d 415,233 N C 
407—Fanner v. Ferns. 133 SE2d 492. 260 NC 
619—Abney Mills v TVi-State Motor Transit Co, 
143SE2d23S, 265 NC 61 
Old—S. Howes Co. V WP. Mdling Co, 277 P2d 635, 
app diam 75 S.a 573, 348 U.S 983, 99 LEd 
763—Fawcett Pubhcations. Inc. v Moms, 377 
P2d42,app dism. and celt den 84Sa 964^376 
US. 513,11 LEd.2d 968, xeh den 84 Sa 1218, 
377 US. 925, 12 LEd.2d 217 
Pa—New V. RdbmsonrHoudun Optical Co S3 A 2d 
79, 357 Fa 47—Law v Atlantio Coast Line R Co, 
79 A 2d 252, 367 Pa. ITO-Repnbhc-Odin Appli- 
ance Corp v Consumers Fhimbing and Hea^ 
SnpplyCd,43Enel43 

S C—Ihompson v Ford Motor Co, 21 S E.2d 34, 200 
S.C 393 

Utah—McOnff v Charles Antell, Inc, 256 P 2d 703, 
123 Utah 166 

Wyo—CJ.S. died In Ford Motor Co v Aigudlo, 382 
P 2d 886, 896—CiJdS* cited in Olmstead v. Amen- 
can Qraxtby Go, 565 P 2d 108, 112 
SD.^Vent]ing v Kraft. 161 N W2d 29, 83 S.D 465 
Some net or traiiaactioii wftUn ntite enential 
N J—Hoagland v Springer, 181 A 2d 193, 74 NJ Su¬ 
per. 275, alld 183 A2d 678, 75 NJSuper S6a 
aiSi 186 A2d 679. 39 NJ 32 
N.Y —Traitb V Rdbectson-Ainencan Corp., 368 N Y 
S2d 958, 82 Misc2d222 

Ten--Fty« v. Ross Aviation, Inc, Civ App, 523 
S.V2d300 

Tnmi on gnaUtatlve analysis of natnre and kind 
of corporation’s local actiTitles 
US--4Saiiders Associates, Inc v Gallon Iron Works & 
Mfg Co,CANH,304F.2d915 
Cal—Beimt Umversal Bank, S AL v. Superior Court 
fbr Loa Angeles County. 74 CalRptr 333, 268 
CA2d 832 

Totality of contracts 

Old—Cresoent Corp v Martm, 443 P2d 111 

Elements to consider 

Cal—TifiknyRecords,Inc v MB KruppDisttibntoxs, 
Inc, 81 CalRptr 320, 276 CA2d 610 
Old—Roberts v. Jack Richards Aircraft Go, 536 P.2d 
353. 

S.C—Peeler v Sooth Carolina Hdicopteta, Inc, 211 
SE2d 344^263 SC 487-^acob8 v Association of 
Independent Colleges and Schools. 219 S E 2d 837, 
26SSC 459 

Tex—Country dubs, Inc v Ward, QvApp, 461 
S W.2d 651, err. ref no rev err 
Utahr-Hill V Zsle Corp, 482 PJZd 332, 25 Utah 2d 
357. 

70 U.S.—Nutdunson v Boyd ft Sons Press Sales, 
Inc, DC Mum., 188 FSupp 876 

Wtt-nNa^ Motors, ftio V Volkswagen North Central 
Dtstfibuior. Inc., 187 N.W2d 374, 51 Wis2d 413 
Wyo—Olmstead v American Granby Go, 565 P2d 
108 

71 US^Knott Corp. v Furman, CCAVa, 163 
F2d 199, cert den 68 Sa 111, 332 US 809,92 
LEd 387,tdi dea.68Sa 164,332U.S 826,92 
UBd. 401-^ontaine v Seeonties and Exchttsge 
Commission, DCPuerto Rioo, 259 FSupp 880 

CsL—Iowa Mbi Co v. Superior Court m and &r 
Saommeiito County, 246 P 2d 681,112CA2d503 
MuuLr-^andera v. PamSc Gamble Rcbmson Co, 84 
NWJd 919, 250 Mum 265 
NH—Labonte v American Mercury Magaxme^ 96 
A2d20a98NH 163, 38 ALR2d 742 
NJ —Mayflower Industries v Thor Corp, 96 A2d 92, 
25NJ.Siiper 248 


Qnestlim of law 

Cal—Northern Natural Gas Co of Omaha, Neb v 
Superior Court, In and For Fresno County, 134 
CalRptr 850.64CA3d983 
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74 US—Kulmv Idaho Fust Nat Bank, CASD, 
428 F 2d 616—Bennett v Cnnputets Interconti¬ 
nental. Inc, D.C Md, 372 FSupp 1082 

Anz—Parka v Macro-Dynamics, Inc, App, 591 P.2d 
1005. 121 Anz 517, app after remand 657 P 2d 
908, 134 Anz 495 

Cal—Agahte-Bronson Go v KO. Lnmted, 75 Cal 
Rptr 527, 270CA.2d 308 
Fla^Manus v Minus, App., 193 So 2d 236 
Mmn.—4ltite v Northwestern States Portland Cement 
Go,84NW 373.250Mum 32,affii 79S.a 357, 
358 U.S 450, 3 LEd2d 421, 67 ALR2d 1292 
Mo—Bdby v. Crown Lift Ins Co, supra, n. 56—CJ S, 
dted in Fisk v WeUiville Fue Brick Co, App, 145 
SW2d451.4S6,transf 152 SW 2d 113, 348 Mo. 
73. 

N Y.—La Bdle Creole Intern $ A v. Attcun^-Gener^ 
al, 219 NYS2d 1. 10 NY2d 192, 176 NE2d 
705 

ND—Fisher v. Mon Dak Truck Lmea, Inc, 166 
NW2d371 

Ohio—Ross V Spiegd, Inc, 373 NE2d 1288, S3 Ohio 
App2d297. 7 003d38S 

Ri^ to apply higher standards 
US—^McNeely v Chiton ft Lambert Mfg. Co• DC 
Mum, 292 F Supp 232 

Statnte not designed to reach limits of constitn- 
tlon 

US—Marvel Prodnets, Inc. v. FantasUcs, Inc, DC 
Conn, 296 F Supp 783. 

75 US—Focht V Southwestern Skyways, Ino, DC 
Colo. 220 FSupp 441, am., CA, 336 F2d 
603—Armor Bronze ft Silver Co v Cluttick,DC 
Conn, 221 FSupp 305 

CsL—Empm Steel 0»p of Tex v Superior Court of 
Los Angeles County, 17 CalRptr 150, 366 P2d 
502, 56 C2d 823 

Colo—Wbite-Rodgers Go v District Court of Weld 
County, 418 P2d 527. 160 Colo 491 
G&r-Lamex, Inc v Sterimg Extruder Corp, 135 
SE2d445, 109 GaApp 92 
Neb—Busboom v Gregory, 147 NW2d 626, 181 Neb 
246 

NH—^Labonte v. American Mercury Magazme^ 96 
A2d 200, 98 N.H 163, 38 ALR2d 742 
SD—Uhheh V Hilton Mobile Homes, 126 NW2d 
813 

Utah—Western Gas Appliances V Servd, Inc, 257 P 2d 
950, 123 Utah 229 

Wash V Spano Crane Sales ft Service, Inc, 

422 F2d 512, 70 Wash 2d 198 
AppUcabflity of stktntes and nilas 
US—Fauba^ Aur Service, Inc v Au Operations 
Intern Corp, D C Alaska, 378 PBupp 1^5 
Jnriadietton to ftilleat extent poaaflUe 
UB—White v ShiUer Chemicals, Inc., DCR.X, 379 
FSupp 101, affd, CA, 303 F2d 1396. 

N J —Litton Indus Systems, Ino. v. Kennedy Van Sinn 
Corp, 283 A2d 551. 117 NJBuper, 52 
NY—Simonson v International Bank, 251 NYS2d 
433, 14 N YJd 281, 200 NB2d 427 

Retroactiye operation of statute 
NY—Sunonson v International Bank, 251 NY$2d 
433, 14 N Y2d 281, 200 NE2d 427. 

Limitations which may be imposed 
US—Guardian Packaging Corp v Kapak Industries, 
Bie, D C Minn., 316 F Snpp 952 

76 US—United Barge Co v Logan Charter Service, 
Ino., D CMum, 237 F.Sopp 624 

NY—Prosperity Co v American Laundry Machmery 
Go, 67 NYS2d 669, 271 AppDiv 622, affd 74 
NE2dl88. 297 NY 486 

Tex—Oontmental Od Co v. PP.G Indnstnes, Civ 
App, 504 S W 2d 616^ err ref no rev err 


20 CJS 28 


77 US—Mahanna v Franconero, DCMich, 222 
FSnpp 277—Bohemia Lumber Co v Bunc o 
Corp, DCOr, 223 FSupp 178—Szantay v 
Beech Aircraft Coup, DCSC. 237 FSupp 393, 
affd, CA, 349 F2d 60—Ingiavallo v Pod Sh^i- 
pmg Co, DCNY. 247 FSupp 394 
Alt—Pepperdl Mft* Co v Alabama Nat Ba nk of 
Montgomery, 75 So 2d 665, 261 Ala 665 
Alaika^Northem Supidy, Inc v Curtus-Wnght Corp.. 
397 P2d 1013 

CaL—Thew Shovd Go v Superior Court m and fbr 
City and County of San Francuco^ aupra, n 56— 
CJjS. dted in Fiekhug v Superior Court m and fbr 
City and County of San Ftaneiaoo, 244 P 2d 968, 
971, 111 CA2d 49a oert den 73 SQ 277, 344 
US 897, 97 LEd 693—Raynblda v Vblkswagea- 
weik Akttengesellschaft, 80 CalRptr 6ia 275 
CA2d997 

DC—Stevens V Amenean Service Mot Ins Go, App, 
234A2d 305. 

Idaho—BBP Ais*ii, Inc v Cessna Aircraft Co, 420 
PJd 134, 91 Idaho 259 

Kan—Toedman v Nooter Corp., 308 P2d 138, 180 
Kan 703 

Mich-Dobionv Maytag Sales Goiporatimi, siqua, n 
69 

Miss—Davis-Wood Lumber Co. v Ledner snpea, n 69. 
NY—Kni^t Prodnets v Doonen-Foel Co., Snp, 20 
N.YS2d 135—M M Mades Co v Gaasman. 77 
NYS2d236-McNdUi8v American Box Bd Co., 
278 NYS2d 771, 53 Misc2d 479 
Or—Eneo, Inc v F C RusseQ Co, 311 P 2d 737,210 
Or 324 

Fa—Law v Atlantic Coast Lme R Co. 71 PaDist ft 
Co, ISa affd 79 A2d 252. 367 Pa no-Obld- 
stem V Canllon Hotel of Miami Beach, 227 A2d 
646, 424 Pa 337 

SC->Statev Ford Motor Co.. 38 SE2d 242,208 SC 
379. 

Wash—Lawyers Co-op Pub. Co v Kuntz, 440 PJd 
813, 73 We8h2d 674 

A knar degree of bnainen activity, etc—‘Bendix 
Home Apphancei v Radio Aooessonea Co, CCA 
Neb, 129 F2d 177 
(2) Other cases. 

Md—CompaniaDe AstiaL SA v Boston Metals, Co, 

107 A 2d 357, 205 Md 237, 49 A L R 2d 646, cert 
den 75 Sa 365, 348 US 943, 99 LEd 738— 
Compama De AstraL S A v. Boston Metab Go, 

108 A 2d 372, 205 Md 237, 49 ALR2d 646 

’'Transaction of hnsiness” and ’’doing hnaineaa’* 

distii^uidhod 

US—Liquid Carneca Corp v American Marine Corp, 
CANY, 375 F2d951 

NY—Moss V Frost Hempstead Corp, 251 NYS2d 
194,43 Misc2d357 
’’Trial away from bomb” as fretor 
US —Hutchuison v Chase ft Gilbert, CANY, 45 
F2d 139—Bomze v Nardis Sportswear, CCA 
* NY, 165 F.2d 33—Latimer v S/A Wustrtas 
Reumdas F Xfataxazzo, CANY, 175 F2d 184, 
cert den 70 set 141, 338 U.S 867, 94 LEd 
531—Orange<hudi Graiuoo Botfhng Co v. Seven- 
Up Co, DC Ala, 128 FSupp 174—Intematioiial 
Shoe Co V State of Wash, 0£Goe of Unemplcy- 
men^ Compensation and Pheement, Wash., 66 
set 154, 326 U.S 3ia 90 LEd 95, 161 ALR 
1057. ' 

Ala—Boyd V Warm Pamt ft Color Co., 49 So 2d 559, 
254 Ala. 687 

Md—■Compama De AstraL S A v Boston Metals Go, 

107 A2d 357,205 Md. 237, 49 ALR2d 646, cert 
den 75 SO 365, 348 U.S 943, 99 LEd 738- 
Gompsaia De AstraL S A v. Boston Metak Co, 

108 A2d 372, 205 Md 237, 49 ALR2d 646— 
Thomas v* Hudson Saks Coap., 105 AJ4 225,204 
Md 450 

Absencs of tangible indicia of corpor a te pree- 
cnee 

DC—Metropolitan Roofing ft Sheet Mekl Co v. 

Ftankhn £iv. Co., Aip, 256 A 2d 913 
80 U S.—MbWhorter v Anchor Semm Co., aapn, n 
48—CJS. cited in Steppers PreOioteig Sennoe v 
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Muks,CA,181F2dS10,314tcat den 71Sa 
45, 340 U S 816, 96 L Ed 599~Aiid6noii v Psge 
& HiU Homes, DGND, 88 FSupp 408 
Cal—Thew Shovdl Co v Superior Court m and for 
City and County of San Franosoo, siq»ra, n 56 

pag0l53 

82. US—Florida Towmg Corp v Oliver j Olson 8b 
Co, CAFIa, 426 F2d 896—Lewis ft Eugenia 
Van Weed Foundation, Ino v Guerdon Indus¬ 
tries, Inc, D C N Y, 330 F Supp 1349 
Cal—^moe Chemicals, Ino v Sprayon Products, Inc, 
50CalRptr.746,241 CA2d680 
DC—Siam Kraft Paper Co, Ltd v Parsons ft Whitte- 
- more, Inc, D C, 400 F Supp 810 
Mich—Heilman v Ladd, supra, n 69 
NJ—DeLearv.Rozel Packing Corp, 231 A2d232,95 
NJSuper 344 

N Y —Bieber v Englander Sprmg Bed Co, supra, n 
56—Josdlih Walker ft Sou v Lehi^ C^ ft Nav 
Co. 167 NYS2d 632, 8 Misc2d 1005—Nursery 
Plastics, Inc v Newton ft Thompson, Inc, 101 
NYS2d 655, 19 Mtsc2d 883—Fremay, Inc v 
Modem Plastic Macfamery Corp, 222 NYS2d 
694v 15 AD.2d235 

Ohio—CJJS. Uaek letter sumnary quoted In Perkins v 
Penguet Consol 95 NE2d 5, 10, 88 Ohio App 
118, affd 98 NE2d 33. 195 Ohio St 116, Mm 
Co, mpn, n. 65, vac on oth grda 72 S Ct 413, 

342 US 437, 96 L Ed 485, rdi den 72 S.a 645, 

343 US 917,96LEd 1332 

Utah-Shaw v Jqipson, 239 P2d 745, 122 Utah 155 
Vt—O'Brien v Cmnstock Foods, Inc, 194 A 2d 568, 
123 Vt 461 

*00oiiig bosliieaf** defined 

(3) Other definitions—Hams v Deere ft Co., D C 
NC, 128 FSupp 799, afid, CA, 223 F2d 161— 
Koepp V Peters, DCWis, 193 FSupp 296 

CaL—Heniy R. Jahn ft Son, Inc v Superior Court In 
and For San Mateo County, 323 P Jd 437,49 C 2d 
K5 

(4) Other cases oooatmmg {duase “domg busuKss” 
US—WSAZ,Ino.v Lyons, CAKy, 254 FJd 242^ 

Green v. Robertdiaw-Pultoa Controls Co, DC 
Ind, 204 FSupp. 117, 29 FRD. 490 
Cal—Harry Gill Co v Superior Court Bi and For 
Santa Oan County, 48 CalRptr 93, 238 CATd 
666 

D.C—Key v S C Johnaon ft Son, Inc, 48 CalRptr 
93,238 C/L2d^ 

Wit—Hock V Chici^ St P, M, ft 0 Ry Co, 90 
NW^lS4^4WiB2dl32. 

83 US—Mark v Ohetr ft Sona, Lie, D.CMaas, 
313 FSupp. 373—Southern Nat Baidc oTHdostoii, 
Tea V TnFhianoialCo(p,DCTes,317FSupp 
ll^HfM m part, VIC. m part on oth gids, CA, 
458 F2d 688—Edwards v. Assoeuted Press, C A 
Miss, 512F2d 258 

Axiz^Reed v Rail Detective Pub Co, snprs, n 66 
CiU-Budaier v. ludnstnal Aeo Commission, 38 Cal 
Rptr. 332, 226 CA2d 619-H. lubes ft Co v 
Enea Shoes, Inc. 46 CaLRptr. 47a 237 C A 2d 25 
Colo—Jumcu' Frocks v, Dittnct Court of Qty and 
County of Denver, 94 P2d 694, 105 Cdo 82 
Del—Portschdler v Adas Mot Ben Ass’ll. Super, 38 
A2d 607, 3Teny486,ievd on oth grds, Sup, 46 
A2d 643, 4 Teny 298-HAtlas Mut. Bon Aas’n v 
PortsoheDer, supra, n 56—Bbniftem v. Standard 
Od Ca of LmL, Super, 56 A 2d 772, 5 Teixy 
145—Kkm v Sunbeam Corp, 94 A2d 385, 8 
Terry 526, adhered to 95 A2d 46a S Teny 575 
DC—BQhreyv Chioafo Daily News, DC, 57 FSupp 
579 

Oa.—Stethng M***"*^ Co v McKmIey, 129 SE2d 
770—Lames, Inc v Sterimg Eatroder Corp, 135 
SB2d 445, 109OaApp 92-Aiken AsidiaU Fav^ 
mg Go, Inc V Wiiiii.209S£2d70a 133 GaApp 
3 

DU-liune v. Rope, 201 NE2d 158, 51 IlLApp2d 164, 
cert demSSSa 1108, 380U.S. 964, 14LEd:2d 
154 

lowa-Mayer v. Wityht, 15 NW2d 268, 234 Idwa 
1158 


Mich —Heilman v Ladd, supra, n 69 
Mias—Lee v Memphis Pub Co, 14 So 2d 351, 195 
Miss 264. 152 A LR 1428 
Neb—Berg v Midwest Laundry Eqmpment Corp, 122 
N W 2d 25a 175 Neb. 423, mod on oth grds and 
reh den 124 NW2d 699, 175 Neb 874—Dale 
Electronics, Inc v Copymataxm^ Inc, 132 NW 2d 
788, 178 Neb 239 

NH—Gtacev Procter ft Gamble Co, 57 A 2d 619, 95 
NH 74 

N J —O’Bnen v Virgima-Garolma Chemical Corp, 206 
A2d 878, 44 NJ 25 cert den 88 SCt 65, 389 
US 825, 19 LEd2d 80-State by Forman v 
Ainsted Industna, 226 A2d 715, 48 NJ 544— 
Corporate Devdopcuent Speoaluts, Inc v Warren- 
Teed Pharmaceutieals, Inc, 245 A 2d 517, 102 
NJSuper 143 

N Y —Longmes-Wittnaiier Wattdi Co v BaxneaftRei- 
necke. Lie, 209 NE2d 68, IS NY2d 443. 261 
NYS2d 8, 24 ALR3d 508, cert den 86SCt 
241, 382 US 905, 15 LEd2d 158—Vaaailliades v 
Margaroms, 312 NYS2d 454, 34 AD2d 936, 
afid 270NE2d 328,28NY2d78a321NYS2d 
609 

NC—Hamson v Corley, 37 SE2d 489, 226 NC 
184—Spartan Equi|»nent Co v Air Placement 
Equipment Co, 140 S E 2d 3, 263 N C. 549—By¬ 
ham V National Qbo House Corp, 143 S E 2d 225, 
265 NC 5a23 ALR3d537 
Or—Eaco,lnc v F C Rnssdl Co. 311 P2d 737, 210 
Or 324 

Pa—^Bakerv Aetoo Equipment Co. 19 D ftC2dS26 
Tea—Sun-X Intern Co v Wrtt, Qv App, 413 S W2d 
761, err ref no rev err—Uvalde Rode Asphalt 
Co V Consolidated Carpet Corp., Civ App, 457 
SW2d 649, err ref no rev err 
Va—CJJS. ertad ta Carnegie v Art Metal Const Co, 
60SE2d 17,23, 191 Va 136 
Wash—State ea rd Columbia Broadcastuig Co v. 
Siqienor Court for King County, 96 P 2d 248, 1 
Wadi 2d 379, vac 60 S a 1085, 310 U S 613, 84 
LEd 1389. mand cqnf tol05P2d7a5Wadi2d 

711 

Nature of bmlBass as interstate or intrastate 
immaterial 

Cal—Pavement Breakmg Corp v Qty of Los 
Angeles. 1 Cal Rptr 814, 176 C A 2d 760 

InyoUng benefits and protections of Lnr of 
fomm 

Qd—Archibald v Cmerama Hotds, 126 Cal Rptr 811, 
544P2d947, 15 C,3d 853 

NC-Fanner v. Ferns, 133 SE2d 492, 260 NC 619 
ND—Renner v.J GrumanSteel Co, 147 N W2d 663 
Okl—Gresoent Corp v Martm^ 443 P 2d 111 
sagnWtgairt buinflas c ont a ds 
Mmn—Hunt v Nevada State Bank, 172 NW2d 292, 
285 Mmn 77, cert den 90 SQ 1239, 397 US 
1010, 25 LEd 2d 423 

"iv.Va—SR V Qty Famnont, 280 SE.2d 712 

pagelM 

84. U.S—Lmdley v. St Louis-San Ftanasoo Ry Co., 
CAin, 407 F2d 639—Smith v. Piper Aircraft 
Goicp,CLAOa.,425F2d 823—Gasancfv WDSU- 
TV,Lio,DCMi8 S, 313 FSupp 113aafU.,CA, 
464 F2d3. 

Cal —Beirut Umveiiial Bank, S A L v Superior Court 
tor Los Angeles County, 74 CalRptr. 333, 268 
CA2d832 

Midt-^Hcfiman v Ladd, tupra, n 69. 

Mo—Hayman v. Southern Pac Go, 278 SW.2d 749 
NY—Fcaxierv Omainental Lon Works Co, 188 NY. 
S2d 102, 18 Misc2d 358—Knnberiy Kmtwear, 
Inc. V. Mid-West Fool Car,Ass’ll, 191 N,YS2d 
347, 21 Miac2d 730—American ,RsdiQ Ass’n 
AFL-aO V. A. S AjbdLCo., 296 N YJ52d 21, ?8 
Miao.2d 483. 

Fir-Goffv. Axndsacht Meter Track Sales, Lm. 426 
A2d628,284Pa.Siiper 544 
Utahr^ V. Zale Corp., 482VJtd 332,25 UtahZd 357 


No "tortious act within state” shown 
NY—^Muraco v Perentino, 247 NYS2d 598, 42 
Mac 2d 104—Newman v Charles S Nathan, Inc, 
264 N YS2d 382, 24 AD2d 867 

Minimum contacts 

US—Car-FteshnerCoip v Broadway Mfk Co, DC 
NY,337FSupp 618—Martmv Kelley Elec Co, 
DCArk, 371 FSupp 1225—Poyncr v Erma 
Weeke Gmbh, CAKy, 618 F2d 1186, cert den 
101 Sa 121, 449 US 841, 66LEd2d49 
Dd —Papendick v Boach, 410 A 2d 148, cert den 100 
SQ 1837, 446 US 909, 64 L Ed 2d 262 
NY—Daneozo v Wise Shoe Stores, Inc, 427 NY 
S2d 831, 74 AD 2d 342 

NC—Byrum v Regtster's Truck ft Equipment Co, 
Lic.231 SE2d39. 32NCAPP 135 

Burden of proof 

Fla—Eder Instrument Go v Alkn, App, 253 8o.2d 
902 

85 US—Weiasv Routh,CCANY. 149F2dl93, 
159 ALR 658—Elhott v Edwards Engmeenng 
Corp, DCColo, 257 FSupp 537, affirmed 364 
F 2d 991 

A lailfa— 5it*> plMwmnm y DuiUOn Co , 401 P 2d 423, COt 
den 86 SQ 431, 382 US 956 , 15 L Ed 2d 360 
DC—Key v. S C Jdmson ft Son, Inc, ^)p, 189 
A 2d 361 

m—^Luna v Dianey World, Inc, 365 NE2d 89, 7 
m Dec. 804^ 47 Ill App 3d 658 
NJ—DdLearv Read Padong Corp, 231 A 2d 232,95 
NJSuper 344 

NY—Bryant v Fmnnh Nat Auhne, 253 NYS2d 
215, 22 AD2d 16, leyd on oth grds 208 NE2d 
439, 15 NY2d426,260NYS2d623 
Okl—^Marathon Battery Co v K ilp at rick , 418 P2d 
900 

Test not different between non-profit and com¬ 
mercial corporatums 

NY—ZmAer V Baker, 231 NYS2d 332, 35 Miac2d 
841 

Conspiracy 

Teim—Budget Rent-A-Car of Knozvilk, Inc v Car 
Servicca, Inc, 469 S.W2d 36a 225 Term 342 

8d US—McWhorter v Andior Serum Co, DC 
Ark, 72 FSupp 437—Gdfimd V Tanner Motor 
Tours, Limited. CANY. 339 F2d 317—Rschd- 
son V E 1 dnPont deNemours ft Co, DCPa^ 
257 FSupp 257—Gdftmd v. Tanner Motor 
Tours, Ltrmted. CAN Y, 385 F 2d 116, cert den 
88SQ 1198,390US 996, 20 L Ed 2d 95-Met- 
ropdlitan Staple Corp v Samud Moore ft Co, 
DCN.Y.278FSnpp 85 

Ga—GJ jS. died m National Acceptance Co of Amer^ 
ica V Spiller ft SpiUer, Inc, 141 SE.2d 55a 552, 
111 GaApp 314 

Kan—CJJS. quoted at length la Toedman v Nooter 
Corp, 308 P2d 138, 142, 180 Kan 703 
Midi—Dobson v Maytag Saks Onporation, supra, n 
69^Reofroe v Nidids Wire ft Aluminum Co , 83 
NW2d59a 378 Mic1l 425 
NJ—Magyar v Amenoan Td ft Td Co. 210 A2d 
434, 88 NJSuper 18 

N.Y—CJJS. cited In Rodwster Happy Houses Inc v 
Hqipy House Shops, Lu, 217 HYSJM 791, 792, 
14 AD2d 491—Vaudian Moton Inc v Sooete 
Aaonynte Des Antomofaiks Peugeot, 220 NY.S 2d 
292—SimOnsoa v International Bank, 225 NY 
S2d 392, 16 AD2d 55, afld 200 NE2d 427. 14 
N Y 2d 281, 251 N Y S 2d 433—Lauftr V. Ostrow, 
434 N E 2d 692. 55 N Y Jd 305, 449 N Y S 2d 456 
NC--Sp«tan Bquipoient Co. V. Air Placement Equip¬ 
ment Co, 140SE2d 3, 263NC 549 
r ^fi V cSieraical Benk New Yoik Trust Co., 

536 P2d897 

Tenn—Chiba v. Glaik Eqnpment Co.. App^ *579 
KW.2d 869. 

TeK/-Gray Co v Ward, CSvApp^ 145 S,W.2d 65a 
err dttm.,jiidg oocreot 
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US—Rally V P. J Wolff and Sohnap DCNJ. 374 
F Sapp 775—Eddie Dassm, Inc v. Daxlene Knit- 
wear, Inc., DC Puerto Rioo, 387 FSupp 958 
Ala—DeSotadio* Inc v Valnit Induatnea, Inc, 350 
So 2d 447 

Axiz,—PhiOipi V Andior Hooking Qlaas Coip, 413 
P2d 732, 100 Anz 251, 19 ALR3d 1 
Cd —Lotus Car Limited v Mnniapal Court, Southern 
Judicial Dist, Sui Mateo County. 69 Cal Rptr. 384, 
263 CA.2d 264—TdEuiy Reemda, Inc v M B. 
Knipp Distxibnton, Ino, 81 CaLRptr 320, 276 
CA2d610 

Colo—Safiui Outfltten, Ina v Superior Court In and 
For aty and County of Denver, 448 P 2d 783, 167 
Colo 456 

Conn—Korn Const, Inc v Stran-Steel Coip, Com PI, 
216 A.2d 833, 26 Conn Sup 201 
Del—Irtituto Bancano Italiano SpA v. Hunter Engi- 
neermg Go, Inc 449A2d210 
Fla—Lake Ene Chemical Co v Stmson, App, 181 
So2d 587—firadbeiy v. Fhmk L Savage, Ine, 
App, 190 So 2d 183—Eder Instrument Co. v Al¬ 
len, App, 253 So 2d 902 

Oa—Tunberlond Eqmpment Ltd v Jones, 246 S.E2d 
709, 146 0a App 589 

01—Kohnan v National Racing Affiliates, Inc, 212 
N.E2d313, 64mApp2d61 
La.—Convington v. Southern Specialty Sales Co, App, 
158 So 2d 79-StdIy v. Quick M%, Inc, App, 228 
So 2d 548 

Md—QiUiam v Moog Industries, Inc, 210 A2d 390^ 
239 Md. 107. 

Mwh^une v Vibra Screw Feeders, Inc, 149 N,W2d 
48(^ 6 Mich App 484—Bratton’s Estate v Treoan 
BoatOo,172NW2d 457, lOMiduApp 236,afid 
189 NW2d 20^ 385 Mich S8S—Northern Ins 
Co of New York v B EDiott, Ltd, 323 NW2d 
683, 117 Midi App 308 

Mum—Mazahall Egg Transport Co v Bender-Oood- 
sum Co, 148 N.W2d 161, 275 Mum 534 
Mb—Snnpsonv DyconIntern,Inc,,App,618S.W2d 
455. 

Nev—McCidlooh Coxp v ODonneU, 433 P2d 839, 83 
Nev 396 

NJI—Roy V Transairco, Inc, 291 A 2d 605, 112 N H 
171 

NJ—Webb V Stanker ft Qaletto, Inc, 201 A 2d 387, 
84NJ.Super 178,cert den 85Sa 888,380US 
907, 13 L Ed 2d 795—Magyar V American Tel ft 
Tel Co, 210 A 2d 434^ 88'NJ Super 18—DeLear 
y. Road Packing Corp, 231 A.2d 232, 95 N JSu- 
per 344—Roche v. Flofal Rental Coip, 232 A2d 
162,95 NJ Super 555, affiL 237 A 2d 265, 51 N J 
26—Ohff V Kiamesha Concord, Inc, 254 A 2d 
330, 106NJSuper 121 

NM—Umted Nuclear Corp v Oeneral Atonuo Co, 
570P2d 305, 91 NM 41 

N.Y-Bryant v Fbnush Nat Aidmc^ 253 NYS2d 
215, 22 A D 2d 16, revd. on oth gjds 208 N £ 2d 
439, 15 NY2d 426, 260 NYS.2d 625-Bard v. 
Stede^ 283 N Y.S2d 930, 28 ADJd 193 
NC—Byham v. National CSbo House Corp, 143 
SE2d 225, 265 NC 5Q, 23 A.LJL3d 537 
ND—Fisher v Mon Dik Truck Lines, Inc, 166 
NW2d371. 

Fa—Ftiscih v Alexson Eqmpment Corp., 224 A 2d 183, 
423 Pa 247 

SD—Kdley v. Doling Enterpnsca, Ine., 172 N.W2d 
727, 84SD 427 

Tex—O’Brien V LsnparCo, 399 SW.2d SdO-CBnen 
V. Lenper Co, QvApp., 391 S W.2d 483, revd on 
oth grds,Siq;i, 399 SW2d340 
Vt-Fasqnal« V, Genovese^ 392 A2d 395, 136 Vt 417, 
app. after remand 428 A2d 1126, 139 Vt 346 
W.ya.r-Hbdge v Sands M%. Co, 150 S£2d 793 
SSmplft pnigBMtlG tost 

N.Y—Bryant v Fmtnsh Nat Auhne, 260 NYS.2d 
625, 15 NY2d 426^ 208 NE2d 439 
Held to lack snfSdait mtntmnm contocto 
EU-Artoe V. Mann, 343 NE2d 647,36 m App.3d 204. 
lomh-Ratfa Packmg Co v. Interco n tmental Meat ’Trad¬ 
ers, Inc, 181 NW 2d 184 


Md—Zinz V Evms and Mitchell Industries, 324 A2d 
140, 22 Md App 126 

Pmposeftil transaction 

NY—^Alan Howard, Inc. v American Acceptance 
Corp., 316 N.YS2d 1, 35 AD2d 923 

Subsidiary mate instmmattalfty 
Cal—Northern Natural Oas Co of Omaha, Neb v 
Superior Court, In end For Fresno County, 134 
CdRptr 850, 64CA3d983 

Presence of prodnct not mfSBctent 
m—Coimdly v Umroyal. Inc. 389 NE2d 155, 27 
IIl.Dec 343,75 El App 3d 393, cert den and app 
dism 100 set 992, 441 US. 1060^ 62 LEd2d 
738 

SnfBdent contacts 

U S —Western Union Tdegnqih Co v T S I, Ltd, 
D.CNJ. 545 FSupp 329 

87 Fla—Sted Joist Institute, Inc V J H Mann, m, 
Inc, App, 171 So 2d 625—Lomas ft Netileton 
Ftnanad Corp v All Coverage Underwriters, 
Inc., App, 200 So 2d 564 

NY-^gerv Walker, 223 NYS.2d 935, 32 Miac2d 
782 

NC—Babsonv Clairol, Inc, 123 S E 2d 508,256 N C 
227. 

Pa —Law v Atlantic Coast Lme R Co. supra, n 69 

88 Ala—Spudook v J. T Knight ft Son, 13 So2d 
396, 244 Ala 364—Hamib v Hy-Tcous COrp, 
supra, n 48 

El—KoUs v. Cates, 241 N£2d 645, 100 ElApp2d 
177, 

Not limited ,to charter powers 
(1) U S —Bergold v Commercial Nat Underwriters, 
D C Kan, 61 F Supp 639 

Ads upon which canse of action baaed 
Old—Crescent Corp v Martm. 413 P.2d 111 

89 US—Kokcxno Ojalesoent CEaas Co v Arthur 
W Schmid Ihtem, Inc, CAlnd, 371 P.2d 208 

The fact that defendant is a nonprof* 
it corporation does not take the case 
out of coverage of the state's long-arm 
statute.*^ ^ 

89.5 U S —^Pontanetta v Amenean Bd of Intemd 
Medicme, DCNY, 303 FSupp 427, affd, CA, 
421 F 2d 353 

NY—Regerv NationalAss’nofBeddmgMfrs Oxoup 
Ins Trust Fhnd, 372 N.YS2d 97, 83 Misc2d 527 
5K) US —Caso v Laftiyette Radio Electronics Corp, 
CAMass, 370 F2d 707—David v Nationd 
Lampoon, Inc, DCSC, 432 FSupp 1097—Do- 
gan V Harbert Ckmst Corp, DCNY, 507 
F Supp 254—Western Union Telegraph Co, v T 
S I. Ltd, DCNJ, 545 FSupp 329 
Cd—Mills Music v Lampton, 104 F2d 893, 40 Csl 
App 2d 354 

DC—Raymond v. Anthony Co., DC, 233 F. Supp. 
305 

Miss-Davn-Wood Lumber Co v Ladner, supra, n 
69 

NY,—Retortov Arthur J Rieser Fund ft Veneer Go, 
114 N.Y.S2d 459^Acfcert v Auaman, 218 NY 
S2d 822. 29 Misc.2d 962,aftd 247NYS2d 999, 
2QADJld8S0 

Ohio—Ross v. Spiegd, Inc, 373 NE2d 1288, 55Ohio 
App2d597. 7 00 3d385 

Fa —dilido Hotd V. Nettis, 257 A.2d 643,215 Fa^uper 
284 

Wyo —Ttopanier v Standard Mm ft Mill, Co., 123 
PJd 378, 58 Wyo. 29. 
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91 • US—State of Cal v. Bmuswidc Co, D CCal. 32 
FRD 86 

Cd—TheW Shovd Co v‘'Supenor Court in and for 
CUy and County of San Francisco, supn, h 56 
Md.-^Chesipeake Simply Eqe^munt Co v Manito¬ 
woc Engmeenng Corp.,''1*94 A.2d 624> 232 Md 
555 ' a * r 


NH—Benson v Brattldioro Retreat, 164 AM 560^ 
103NH.28, 84ALR2d409,oert den 81 SQ 
903, 365 US 87aSLEd2d861 
NY—Kombluh, Sirkm, Ritter ft Co v Keith Eata- 
prises, Inc, 275 NYS2d 37, 51 Mi8e2d 1053 

No gobetantial part, etc. 

US—Chunky Corp v Blumcnthal Bros Choobla t e 
Co, DCNY, 299 FSupp 110 

92 Ky-Oeerhart v WSA% Ine, DCKy, ISO 
FSupp. 98 

N Y.-Imdner v Plastic Toys, 96 N.Y.S 2d S13-nBen- 
aonhunt Nat Bank of Brooklyn v Flynn, 119 
NYS2d299 

93 US—Owen v Ehnoia Bakmg Corp, DC Mich, 
235 F Supp 257—liquid Gamers Q»p.v Ameri¬ 
can Marine Corp, CAN.Y, 375 F2d 951— 
Oddstem v Gompudyne Corp, D,CN.Y„ 262 
FJhipp 524—Didaches Corp v Wdesh Soentifle 
Co, DCOhio,291 FSupp 890—Ruggienv Oen- 
enl Wdl Service, Inc, DCCelo, 535 FSupp 
525 

Cd—OioNav. Co v Superior Court of Cd m and for 
City and County of San Franciaoo, supra, n 69— 
Komnklyke Lu^tvaort Maatscfaappq v Siqwnor 
Court m and for Loi An^ County, 237 P,2d 297, 
107CAM2d49S 

Dd.—Blanttem v Standard Oil Co. of Ind, supia, n. 
83—Klem v. Sunbeam Corp, Super, 93 A 2d 732, 
8Teny485 

DC—Frenev Louisville Cement Co, 134 F2d 511,77 
USAppDC 129, 146 ALR 926 
Fla—Diiblm Co v Pemnsnlar Supply Co, App, 309 
So 2d 207 

Idaho—Intennountam Bnsiniaa Forms, Inc. v Shepard 
Bnsmeas Forma Co, 531 P2d 1183, 96 Idaho 538 
Ky—Glass Coffee Brewer Corporatioa v Bmhiy, 166 
SW2d 818, 292 Ky 483 

Maas.—Jet Mfk Co v Sanford Ink Go, 112 NE2d 
252, 330 Mum 173 

Mo—State v Shdl Pipe Lme CorporBtion, 139 S W 2d 
5ia 345 Mb 1222 

NH—Taylor v Klenzade Products, Inc, 92 A2d 910^ 
97 NH 517 

N Y —EUcsn v Clyde L Hindman Agem^, Inc, 259 
N YS2d 563, 46 Misc2d 403—Uufer v Ottrow, 
434 N E 2d 692, 55 N Y 2d 305,449 N Y S 2d 456 
Tex—Gray Co v Ward, siqna, n 58 
Wis—Ttavders Ins Co v George McArthur and Sons, 
130NW2d 852, 25 Wis2dl97 

94 NY—Mbss V Frost Hempstead Corp, 251 NY 
S2d 19A 43 Miso2d3S7 

Wash—Quigley v Spano Crane Sales ft Service, Inc, 
422 P 2d 512, 70 Wash 2d 198 
Wu—Haaley v Black, fovalls ft Bryson, Inc. 234 
NW.2d446, 70Wi8 2dS62 

95 US—CJJS. cried In Cannon v Time^ Ino, 115 
F 2d 423,425—Liquid Camers Corp v American 
Marine Corp, C A N Y. 375 F 2d 951—Aqnasou. 
turn of London, Ine. v. S/S Amenean ChWpioii, 
D C N Y, 300 F Supp 26, afld m part twd m 
part on oth gtda, GA, 426 F2d 205— SooviH 
Mf^ Co v Datehne Elec. Co, DCEl, 319 
FSupp 772, revd on oth grds., CA, 461 F2d 
897 

Cal—Gill V Snrgitool Ino, 64 CalRptr 207, 256 
CA.2d S83 

DC—Frebe v Louisville Cement Co, supra, n 93 
El^McKneilly v Whiteco Hospitality Corp., 475 
NE2d 992, 86 ElDee 613, 131 ElApp.3d 338 
N J —Yedwab v M A Richards Corp., supra, n 56 
N Y.—Firaminer v. Hilton Hotels briem., Ino., 227 
NE2d 851, 19 N Y.2d 533, 281 N.Y.S2d 41, am. 
229 NE.2d 696, 20 N.Y.2d 737, 283 N YS2d 99, 
cert den 88 Sa 241, 3S9 US. 923, 19 JMTd 
266-Uema v. Stebo, Inc, 328 N Y.S2d 608,38 
AD.2d590 

N.C-v-State Ibghway and Pnfahe Works Commonion v 
Diafflood SS Transp Corp, 34 SE2d 78, 225 
NX: 198 * 

Wyo—Ford Motor Co v Argudkt 382 P2d 886 
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Regpluity tut 

VS-'-tnppn V SS Ansddii, DCVa, 249 FSnpp 

m. 

96 Cil—Cornell Umveraty Medical College v. Supe¬ 
rior Court ci Santa Qaia County, 113 CalRptr 
291, 38 C A 3d 311 

Md—Ccm p ania Be Astral, SA v Boeton Metali Co, 
107A2d3S7,205Md 237.49 A L lL2d 644 cert 
den 7S S.a 365, 348 US 943, 99 LEd 738— 
Conpama De Astral, SA v Boston Metals Co, 
108 A 2d 372, 205 Md 237, 49 ALR2d 646 

97 US^ass V Harbor Ligjbt Manna, Inc, DC 
SC, 372FSttpp 786 

Pa—OttoA C Hagen Corporatum V Empire Sheet & 
Dn Plate Gon. 11 A 2d 144 337 Fa. 232 
Wash.—Qmgley v Spano Crone Sales t Service, Inc, 
422 P2d 512, 70 Wash 2d 198 
WVa—Hodge v Sands Co, 150 SE2d 793 
Wis—Travdeninc Co v George McArthur and Sons, 
130NW2d 852, 25 Wis2d 197 

Soliditttioii 

N-Y-Lanfer v Ostiow, 434 NE2d 692, 55 NY2d 
305, 449 NYS2d 456 

98 US—Graham A Ross Mercantile Co V Sprout, 
Waldron ft Co, DCMdnt, 174 FSupp 551— 
Kooricene v. Amencan BBR, Inc, CACal, 313 
F2d 769^-Gkiafisv SS Yiosonaa, DCMd, 221 
FSupp 253—Mississippi Chemical Cotp v Vul- 
can-Oncmnati, hac, DCMiss, 224 FSiqip 11, 
aild, CA., 338 F2d 662—Greco v Bucocom 
Eugueerfiif Co, DCFa, 246 FSupp 261—Pap¬ 
pas v SS Arutidia, DCVa, 249 FSiqn> ^2— 
Marvdl Products, hie v. Fantastics, DC 
Conn, 296 F.Supp 783—Anderson v Matson 
Nav Co, D.CMtnn, 336 FSupp 1388 

Cd—West Pub Co v Superior Court of Oty and 
County of San Fiancisook axptt, n 56 
DC—Bueno V La Compenia Peruana de Radiodifli- 
sum, SA, App, 375 A2d 6 
Fh—Etyoo Mf^ Oo V Rotex Intan Cotp, App, 355 
So 2d 471 

Ga—Alhed Fbianoe Co v Prosser, 119 $ £ 2d 813,103 
Ga App 538—Stertaug Materials Co v. McKmley, 
129 SE2d 770,218 Ga. 574 
Ky—Tube Turns Diviaion of Chemetron Coq) v Pat¬ 
terson Go, Inc., App, 562 S W 2d 99 
Mum—Marshall Egg Transport Go v BenderGood- 
msn Go, 148 NW2d 161. 275 Mmn 534 
Neb—Fibxr v SnH Nieolaas ft Co, supra, n 69 
NY—Stniftr v Cabol Enterprises Lmuted, 231 NY 
S8d75Q,35Mjac2dl049,afld 245NYS2d337. 
19 AD2d 948—Mutaco v Ferentmo, 247 NY 
S 2d 598,42 Mac 2d 104 

NC—Fams v H. G Fbefaer ft Co, supra, n 69— 
CJJS. cited la Scfaoe nrt h, Inc, v Adrian X-ray 
M^ Co, 17 SE2d 354 352, 220 N.C 390 
Pa.—Goff V Armhrecfat Motor Track Sales, Inc, 426 
A2d628,284Fa.Super 544 
Wu—U^^ Lakes Shipping, Tjmited v Sea&rers* In¬ 
tern UnioaafGBnada,119NW2d426,18W»2d 
646 

Me 156 

, 99.' Neb—CJJS. quoted it Pttzer v StdU Nicolaus ft 
Co, 9 NW2d 494 497, 143 Nd> 394. 
NM^Mdhtoshv Navato Seed Co. 466 P 2d 868, 81 
NM 302. 

2 Old.—B. K Sweeney Oo v Golondo Interstate 

Gas Go. 429 P2d 759 

Regnbily doing bntineaa in etate not required 
US-Gloafitv SS YioM»as,CAMd.342F2dS46. 
cm remand, DC, 254 FS^ 825,i^ mpartand 
revd inpartonoth gids 387 F2d460 

3 US—Ajax Realty Corp V J F. Zook, Xhe, CA 

Va,493 F.2d818. 

Gal—Beuut Umversal Bank, SAL v Superior Court 
ftr Los Aogdes County, 74 GdRptr 333, 268 
C A 2d 832 

McU-Gooqiaiua De Astral, SA v Boston Metals Co, 
107 A 2d 357, 205 Md 237,49 A L R 2d 646, oert 
den 75 SO 365, 348 US 943, 99 LEd 738- 
9nr 1^ iQflflpp—p 


Compania De Astral, $A v Boston Metals Co, 
108 A2d 372. 205 Md 237, 49 ALR2d 648 
N J —Moon Csmer V Rdutncelns Co, 379 A2d517, 
153 NJ Super 312 

NC-Ooldmanv Parkland of Dallas, Inc, 173 S E 2d 
IS.7NCApp 400,affil 176SE2d 784,277 KC 
223 

Okl—S Howes Co v WP Milling Co. 277 P 2d 655, 
app dism 75 SO. 575, 348 US 983, 99 LEd 
765—B K Sweeney Go, v Colorado Interstate Gas 
Co,429P2d759 

Tex—DLJ Properties/73 v Eastern Sav Bank, Civ 
App,S49SW2d754 

^^Sii^e AcF* ftstate 

US—Williams v Connolly, DCMinn, 227 FSupp 
539—Washington Scientific Industries, Inc v Po- 
lan Industries, Inc, DCMmn, 273 FSupp 344— 
Edison Industnes, Inc v Chidcasha Mobile 
Homes, Inc, DCMinn, 299 FSupp 1008—Spor- 
cam, Xnc v Greenman Bros, Inc, D C Iowa, 340 
FSupp 1168 

Mmn—Adamek v Michigan Door Co, 108 NW2d 
607—Beck v Spmdler, 99 N.W 2d 674 256 Mmn 
543 

NY—Lewm v Bode Laundry Mach Go, 249 NY 
S2d 49.42Mise2d599.affii 255 N Y S 2d 464 22 
AD.2d854,ai{d 213 NE 2d 686,16 NY 2d 1074 
266NYS2d391 

WVa—State ex rd Corel Pools, Inc v Knajqi, 131 
SJE2d81, 147 WVa, 704 

NngUgenoe In nunnfiactnra of product resnitfng 
in iitjury 

U S—Scott V Crescent Tool Co, Division of Crescent 
Niagara Coip, DCQt. 296 FSupp 147 
Colo—Czarmck v District Court In and For Adams 
Qmnty, 488 P 2d 562, 175 Colo 482 
La.—Boykm v Lindenkranar, App, 252 So2d 467, 
appheatumden 254 So 2d 618, 260 La. 15 

4 US—International Shoe Co v State of Wash, 

Office of Unempbymoit OompeiisatKm and Place- 
inent.Wa8h,66Sa 154, 326 US. 314 90L.Ed 
95,161 A L 1C 1057—L D Reeder Cantnetors of 
Anz. v Higgms Industnes, Inc, CACal, 265 
F2d 768. 

DC—Key v S C Jdmson ft Son, Inc, App, 189 
A.2d361 

Me—A F &iggs Co v StarxettCotp, 329 A2d 177 
Tex—Diversified Resources Corp v Geodynanucs Oil 
and Gas, Inc, Qv App, 558 SW 2d 97, err ref no 
rev err 

Contract to be performed in whole or part 
within state 

Iowa—MiOer v Vitahfe Con?> of America, 173 N W 2d 
91 

5 Colo.—National Ass’n of Credit Management v 

Burke, App, 645 P.2d U23, 27 AUt 4th 381 
7 SD--Uhlidiv. Hilton Mobile Homes, 126 NW 2d 
813,80SD 478 

9 N.Y—DeOarav BaiberLines, 101 NYS2d62, 
277AppDlv 1118 
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12. US—Temc4 htc; v. Qeneril Screw Products, 
Inc, DCTenn, 261 FJSnpp 793—Middlebvooks 
V Gums Pub Co, DX:S.a, 264 FSupp. 373 
Ak-Spadock v J T. Knif^ ft Sou, 13 So 2d 396, 

. 244 Ala 364—New York Tunes Co v Sullivan, 
144So2d25, 273 A]a656,revdonotbgrds84 
Sa 714 376 US. 254 H LEd2d 684 95 AL 
R2d 141^2, motioQ den 84 SO. 1134 two cases, 
?76U.S.967, 12LEd2d83 
Cal—Carl F W Boigward GMBH v Superior 
Court In and For Los Angdes County, 330 P2d 
789, 51 C2d 72—Waco-Porter Corp. v Superior 
Court In and For Tuidnmne County, 27 CsLRptr 
371, 211 CJL2d 5S9, 

Colo—CJ jS. cited In Perlman v. Great States Lifo Ins 
Go, 436 P2d 124, 125, Colo. 493 
Conn—Oomieeticot Tod ft Go v Bowsted D»- 

tnbtnocs, Inc, Conn PL, 190 A2d 234 24 Coan 
Sop 294 
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DC—Mutual Intern Export Co v Napoo Induftnes, 
Inc, CA, 316 F.2d 393, 114 USAppD.C 392 
n-Lutiev Rnpe, 201 NE 2d 158, 5110 App 2d 164, 
oeit den 85Sa 1108.380US 964, 14LEd2d 
154 

Ky—Fwld Enterprises Edncatioiial Corp v. Hbpkms, 
378 SWA1797 

Md—Thmnas v Hudson Saks Corp., 105 A 2d 225, 
204 Md 450 

Mich—Dobson V Maytag Sales Goepmabon, 290 N W 
344 292 Mich 107 

NH—Taylor V Kknzade Products, Inc, 92 A 2d 914 
97 NH 517. 

NY—Murray V J P WardOo, 181 NY.S2d 214 IS 
Miac2d944-Faitey V Murray, 181NYS2d644 
IS Misc 2d 164—Stredsr v. Cabol Enterprises Lim¬ 
ited, 231 NYS2d7S4 35Miic2d 1049, afid 245 
NYS2d 337, 19 AD.2d 94S-Lane v Ru/Son 
Products Co. 235 N YS2d 113, 37Miac2d 360— 
Labrnzzov State Wide Ina Co. 353 N.YS.2d 98. 
77Misc2d4S5 

NC—Troy Lumber Ca v. State Sewing Mach. Cotp, 
64 SE2d 415, 233 N.C 407 
Okl —Fawcett Pnhhcrtums, Ine v Mmns, 377 P 2d 42 
Pa—Fnsch v Akxson Equipment Cenp, 224 A 2d 183, 
423 Fa 247 

Agent for other eorporatkHi also held humeteri- 
fll 

U.S—Nash-Rmgd, Inc v Amana Refiigention, Inc, 
DCNY, 172 FSupp 524, app (ham and cot 
den 84 set 964, 376 US 513, 11 LJBd.2d 968, 
nh den 84 set 1218, 377 US 925, 12LEd2d 
217 

Matters refoned to home office 
US—Berk v Gordon Johnson Oo, DCMidi, 212 
FSupp 365 

PbdntUr as agent 

NY—Tniib v. Robertaon-Amencan Cotp, 368 N.Y 
S 2d 958, 82 Muc 2d 222 
Okl—Cheacent Corp v. Martm, 443 P2d 111 
Snbaidiary 

US—Wells Fargo ft Go v. WeOs Fargo Exp Go, 
CANev, 5S6F2d 406. 

13 US—Gflftnd V Tanner Motor Tours, Umited, 
CANY, 385 F2d 114 cert den 88 set 1198, 
390 US 994 20 LEd 2d 95—Tetoo Metal Fxod- 
octs, Ino V Tmigham, CA.A]a, 387 F2d 721— 
American Compressed Sted Corp. v Petnbone 
MuUiken Cotp, aCOhio, 271 FSupp. 864 
Ala—Haziub v Hy-'Dona Corp, 31 So2d 567, 249 
AJa 414—Boyd v Warren Famt ft Color Go.. 49 
So 2d 559, 264 Ala 687 

CaL—Proctor ft Schwartz v Superior Onirt m and fiv 
San Mateo County, 221 F2d 972. 99 CalApp2d 
376 

Fla—Hub8chM% Go v FTeeway Waaherft Stampmg 
Co, App, 205 So 2d 337 

ni—Hertz Corp v Taykr. 155 NJB2d 614 15 VUd 
352 

La—Johnson v El Dorado Creosotmg Go, App, 71 
So2d 613, foU 71 So 2d 621, two eaaes, and 71 
So 2d 622 

Mns—Century Back Corp of Amenea v CanoD, 153 
So2d 683, 247 Mua 514 

N Y—Mdnhaid, Oieeffft Oo v. Higginbothain-Bathy- 
Logan Co. 28N.YSJd483,262AppDiv 122-J 
C F Hokinig Corpontioo V General Gas ft Eko> 
tno CorporatMii, 46 NYS2d 605, 181 Mnc 283, 
afld 47NYSad303,267AppDiv 863—Traubv 
Rdbertton-Ame^ Corp.. 368 N.YS2d 958, 82 
Mac 2d 222 

NC—Heath v. Kntky Mfg. Co, 87 SEJd 304 242 
N.C 215—Mdb v Tn*State Motor 'Danitt Oo. 
lS0S£2d 585,268NC 313. 

Pa.—Robmaon v Coos Bay Pulp Corp, 33 DeLCo. 
498—Alan Porter Lee^ Ino v Du^nte Fcodueta 
Co, 43 Berks Go 49, revd on oth gids 79 A.2d 
218, 366 Pa 548. 

Utah—Industrial rvwwmMMqi^ v» Ifgw m iwiM* Qna l Go., 
150 P2d 373. 106 Utah 476—Wabash R. Co v 
Dntnct Court of Durd Judioal Dot in and for 
Salt Lake County, 167 P2d 973, 109 Utah 526 
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Bulova Watch Co v Andenon, 70 N W24 243, 
270 Wis 21 

14 US—Terxy Caipenter, Lwnitirf v 14^1 Cement 
Co, D C Neh, 117 F Supp 441—Young v Hicks, 
CAMo, 250F2d 80 

Pn —Cecere v Ohnnger Home Pormtuxe Co, Division 
ofTilmoreCorp,220 A2d 330,208PaSuper 138 
US —^Bramlett v Arthur Mniray, Inc, DCSC, 
230 F Supp 1011 

Cal—Thew Shovel Co v Supenor Court m and for 
Qty and County of San Franoaco, 93 P 2d 149, 33 
CalApp 2 d 183 

NY—Trnnb v RcAiertson-Amencan Corp, 368 NY 
S2d9S8, 82 Miac 2 d 222 

WVa—State ex rd Coral Pools, Inc v Knapp, 131 
SE2d81, 147 WVa 704 

DIstiiictloii Ibctwoiui ind^endeot contruftor awH 
■sent hald 

U S—Meendi v Raymond Oorp, DC Pa., 283 F Supp 
68 

Cal—^F^dding v, Supenor Court m and for City and 
County of San Francisco, 244 P 2d 968, 111 CA2d 
490, oert den 73 Sa 277, 344US 987,97 LEd 
693 

Pa—Cecere v Ohnnger Home Funutuie Co, Division 
afTilmoreCoip,220 A2d33a 208PBSuper 138 

16 US —Sevits v McKieman>Teny Corp (New Jer¬ 
sey), D C N Y. 270 F Supp 887—Electric Regu¬ 
lator Corp v Sterling Extruder Corp, D C Conn, 
280FSupp 530—Southern Mach Co v Mohasco 
Industries, Inc. CATenn, 401 F2d 374 

Ala—Hamib v Hy-Trous Corp, supra, n 13 

Oa—Modem Homes Const Co v Mack, 130 S.E2d 
723, 218 Ga 795 

HI—McKndUy v. Whiteco Hoqntality Corp, 4 Diat, 
475 NE2d 992, 86 El Dec 613, 131 inApp3d 
338 

Midi—Hdlman v Ladd, 23 NW2d 244, 313 Midi 
150, 

Mum—Brooks v Intematxmal Broth of Bodermaken, 
114 NW2d 647, 262 Minn 253 

Mo-'-CoUar v Penmaular Oas Co, 293 S.W2d 88 — 
Racme v Bladcwood Bros Qua^ Inc, App, 448 
S.W2d922 

Neb-<r-Bu 8 boom v Oregory, 147 N W 2d 626, 181 Neb 
246 

NJ—WoUer v Lit Bros, 31 A 2 d 15, 133 NJUw 
2S3 

NY—WilhamB v. Roberts, 232 NYSJd 365—Traub 
v Robertson-Amenean Corp, 368 NYS2d 938, 
82 Mis&2d 222 

NC—Byham v Natioiial Cibo House Corp, 143 
> S£2d22S, 263N.C5Q,23 ALR3d537 
Swivdy V Vandegnft. 19 D ft C 2 d 133, 8 Buifts 
298,afM 134 A 2d 779, 397 Pa 281 

UtalH-WestehiOasApjdiancet V Serve!,Xno,237 P2d 
930, 123 Utah 229. 

Wis-Upper Lakes Shipping, Limited v Seafiuen’ In- 
tem Union of Canada, 119N,W2d 426, 18 Wi 8 2d 
646 
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IB. U-S^Lumbermens Mut Gas. Co v Borden Co., 
DCNY, 265 FSupp.99 

N Y^-RothBohild v Mendel, 64 N YS 2 d 617-^oseph 
Walker ft Soas v Ldugjh Coal ft Nav Co, 167 
N.YE2d 632,8Mw2dl005-^M6NelIisv Amen- 
ean Bos Bd Go, 278 NYS.2d 771, 33 Misc 2 d 
479 

Field ecrrlca repneentottfe 

U. 8 —Waltham Preosum Instrument Co. V McDonneQ 
Airaaft Carp, CAMaas, 310F.2d20 
•19. U.S^—ZoOerv. Smith, Levm ft Hama, DCNY, 
SOFSn^ 435 

*20. ,U.S—Mas v Owens-IDmoii Olasa Co,, DCVa, 

^ 34 F.SiqH> 415—L D. Reeder Coatnctori of 

Am. v Higgins Industries, Inc, CAGd, 263 
FJd 758-^Amencan Compressed Steel Corp v 
PettlboimMhIl]lDnQiq>,D.COIiio^ 271 
164 

^dib^-SpndoGk v J T Km^ ft Son. supci. n 12 


Colo—SoUiday v Distnct Court In and For Qty and 
County of Denver, 313 P2d lOCQ. 13S Colo 489, 
fbU 313 P2d 1005, 135 Colo 500 
Ga—Lamex, Inc v Sterling Extruder Corp, 135 
SE2d44S. 109GaApp 92 
La-Johnson v El Dorado Creosotmg Co, App, 71 
So 2d 613, foil 71 So 2d 621, two cases, and 71 
So 2d 622 

Md—Lewxon Television, Inc v International Alhance 
of Theatrical Stage Emp and Movmg Picture Ma¬ 
chine Opentors of US and Canada, 378 A 2d 728, 
37MdApp 662 

NY—Brociav FrankhnPlanCorporatian,257NYS 
167, 235 App Div 421—McKee Elec Oo v. Rau- 
land-Boig Corp, 229 NE2d 604, 20 N Y2d 377, 
283 NYS2d34 

NC—Byham v National Qbo House Corp, 143 
SE2d 225, 265 NC SO, 23 ALR3d 537 
Wis —MitdieD V Airline Reservatums, 61 N W 2d 496, 
265 Wu 313 

OfBcen* acttyftiea not *^iiig hnslneai*’ 

(1) NY—Molma v Hydrauhe Press Mfg Co, 167 
NYS2d28a 10Misc2d224 

(6) NY—Iigang v Pelton ft Crane Co, 247 NY 
S2d743,42Mi8e2d70 

(7) Other cases. 

NY—Femgdld v Hlman. 138 NYS2d 192 

Medhanic 

US—^Holiday on Ice Shows, Inc v Dancmg Waters, 
Inc, DC Wis, 155 FSupp 763 
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21 U.S—^Hdiday on Ice l%ow8, Inc v Dancmg 
Waters, Inc, DCWa, 155 FSupp 763. 

Mo—Racme v Blackwood Bros Quartet^ Inc, App, 
448 SW2d922 

NY—^Eureka Productuma v Ross-Bart Studio Theatre^ 
130N.YS2d 116 

24 Cal—€JJS.otedmFieldmg V SnpenorCourtm 
and for Qty and ComiQr of San Francisco, 244 
P2d 968,971, 111 CA2d 490,oeit den 73Sa 
277, 344 US 897, 97 LEd. 693-GJ& dted in 
Jeter v Anatm Trailer Equipment Co, 265 P 2d 
130, 138, 122CA2d376 

25 US—Umted Barge Co V Logan Charter Service^ 
Inc, D C Mum, 237 F Sii{q> 624—Diapube Coip 
ofAmencav Birtcher Corp, CANY., 362F2d 
736, oert den 87 set 9, 385 US. 801, 17 
L Ed.2d 48—Coibm v Bastian Blessmg Co, D C 
Maas, 265 FSnpp 338 

Cal —Konmklyke Luchtvaart Maatsdhappg v Sqienor 
Court m and for Los Angeles County, 237 P.2d 
297, 107CA2d495 

Mass—Wyshak v Anaconda Copper Mm Co, 103 
NE2d 230, 328 Mass 219 

NJ—HungerfardftTeny.Inc v Geschwindt, 94 A 2d 
54a 24 NJ.Super 385, sfid 99 A2d 666, 27 
NJ Super 515. 

NY—Chi^ V Sdznick, 58 NE2d 719, 293 NY 
529, motion den 60 N£2d 389, 294 NY 662— 
McCaskell Fihen v Qoshn-Bimungham Mfg Co, 
81 NYS2d 309, alfd. 79 NYS2d 925, 274 App 
Dtv 761—KunlMriy Knitwear, Inc v Mid-West 
Pool Car Ass*h, 191 NY$2d 347, 21 Miic2d 
730—Vantage SS Qnp v Radici VSS Corp, 
294NYS2d816, 31 AD2d518. 

NC—Moore Gol^ Inc v Shambley Wredong Con- 
tmctois, Inc, 206 S.E2d 789, 22 NCApp 449 
Wis^-Piime Co V Kdly, 87 NW2d 788, 3 
Wis2d 15a app dwn 79 SCt 95, 358 US S3, 3 
LEd 2d 46 

Maiatcaanee of dwwroom and office 
US—Fnedman v. US Trunk Co, DCNY, 204 
FSnpp 366,a£H,CA.,367 F2d583 

EeepiBg all booka and reoorda fa atate 

NY—Tel-A-Sign. Inc r Weesner, 234 NYS2d 581, 

36Maejam 

Mafateoance of copedltar office 
US- B a r tk tt ’CoUma Oo. v. Sormam Nav Ga, QA 
OkL. 381 F2d 546 


Snbaidiaiy 

Cal—Westmghouae Elec Corp v Siqienor Gonrt of 
Alameda County, 131 Cal Rptr 231, 551 P 2d 847, 
17C3d259 
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27 US—Waltham Precision Bistmment Co v 
McDonnell Aircraft Corp, CAMaas, 310 F2d 
20—Higgubotham v Umted Iron ft Metal Co, 
DCMb, 228 FSupp 513 

DC—Metrc^iohtan Roofing ft Sheet Meld Co v 
Ftanklm Inv Co, DCApp, 256 A2d 913 
N Y —Sterlmg Novdty Corp v Fmik ft Hirsch Dis- 
tnbutmg Go. supra, n 12 

28 NY—Rodemore Co v Hoffenberg ft Co, 81 
NYS2d201 

No office or ahowroom 

US—Fnedman v U.S Trunk Co, DCNY, 204 
FSupp 366, afl», CA, 367 F,2d 583 

29 US—Knger v MacFadden Pnhhcatioiu, DC 
Md, 38 FSupp 472-Costdlo v Lea DCNY, 
43 FSnpp 947—Anderson v Bnbdi Overmas 
Airways Corp, DCNY, 149 FSupp 68 

D C—Mudler Brass Co v Akxaader Milbum Co, 152 
F2dl42, 80USAppDC 274 
NY—Rubm v Consolidated Rqyd Ohenued Corp, 
siqua, n 21 

Fa—Otto A C Hagen Cotpoxation v Empue Sheet ft 
Tm Plate Co, 11 A2d 14^ 337 Pa 232 
33 Mmn—Hunt v Nevada State 172 NW2d 
292, 285 Mmn 77. cert den 90 SQ 1239, 397 
US 10ia25LEd2d423 

Pa—Moore v Ohio River Ca, 177 A2d 493, 406 Pa 
272 

37. U S-^Rjtver Plate Corp v Foiestal Land, Timber 
ft Ry. Co, DCNY, 185 FSnpp. 832-^lhott v 
Edwards Engmeering 'Corp» DCGdo, 257 
FSnpp 537, afBimed 364 F2d 991 
NY—Iigangv Pdton ft Crane Q), 247 N Y3 2d 743, 
42 Mm 2d 70 

38 Gd—daSilveua v Westphaha Separator Co, 57 
GdRptr 62.2480A2d789 
40 US—Vilter Mqg. Co V RolafL CCAMb, no 
F2d491 

Colo—White-Rodgers Go v District Court of Weld 
County, 418 P2d 527, 160 Odo 491 
N Y—Sdiumann v Nahond Pressure Cooker Co , 10 
NYS2d 743, 256 AppDnr 1044, leaig den 12 
NyS2d 772,257AppDiv 913, fbU 10NYS2d 
745, 256 AppDiv 1045, xeaig den 12 NYS2d 
772, 257 AppDnr 913 
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42 NY —Lmdner v Plastic Toys, 96 N.YS2d 513 
43. NC—Ward v Kolman Mfg Go, 148 SE2d 27, 
267 NC 131 

ForeaeeablUty aa element in detennining in pei^ 
aonam Jnriadiction in prodneta UabUtty ac¬ 
tion 

Anz—Phillips V Andior Hodemg Glass Corp, 413 
P 2d 732, 100 Am 251, 19 A.LR.3d 1 
Wash—Qmstead v Bnder Heaters, Ihc, 487 P2d 234, 

5 WadiApp 258, adopted 497 P2d 13ia 80 
Wash 2d 720 

44 US—Hyde Const Co v Kodmng Co, DC 
Miss , 321 F Supp 1193—Institiito Per Lo Svdiqh 
po Eoonomieo DdT Itaha Mendionale v. Spem 
Ptoducli, Ino, D.CN Y, 323 F.Sopp 630 
Am—Pegler v Sulltvan, 432 F.2d 593, 6 AmApp 
338-^ East, Ihe v Wheatley, 482 P2d 899, 14 
AmApp 290 

Ark—Vaocmol Prodneta Coipocatioa v State, Ov Use 
and Benefit of FfaiDips County, 156 SW.2d 25a 
203 Ark, 302—Pnhhc Loan Coip v, St aii ber r y , 272 
SW.2d 694,224Axk.258. 

Cd—Long V Miduoot Modem Deny, Bic, 60 Gd 
Rptr 432,252CA2d425-Agdtt»BniiaoaGo v 
KO. Lmnted, 75 GdRptr 527, 270 C A 2d 308. 
Colo—Norton v Dartmouth Skis, Iv, 364 P2d 866, 
147 Cola 436 



20 CJS 33 


DC—Central Ins Agency Co v Fmancul Cndit 
Corp,DC,222FStipp 627-Raymoiidv Antho¬ 
ny Co, DC, 233 F&vp. 305 
Fla—Lomas & Netteton Fmancul Coip v AU Covets 
age Undorwnteis. Inc, App, 200 So 2d 564—Dio- 
kmaon v Oiacy, App, 210 So2d 270-Nioolet, 
Inc V Benton, App 1 Dist, 467 So2d 1046 
Ga—Bndthead Doctors' Bldg, Inc v Oxford Fmance 
Companies, 153 SE 2d 65a 115 Ga App 52 
Hawaii^Island Tobacco Co, Ltd. v R J R^nolds 
Tobacco Go, 627 P2d 26a 63 Haw 289 
m—Divco-Wayne Sales Fmanoal Gorp v Martm Ve¬ 
hicle Sales, Inc, 195 N£2d 287, 45 mi^2d 
192-Bolf V Wise, 255 N E 2d 511,119 Bl App 2d 
203—Fox V Suit Liiika,Liniited, 281NE 2d 684^4 
mApp3d 657 

low^MiUerv VitahfcCotp ofAmenca, 173NW2d 

Ky—Charles Zobik & Sons, Inc v Marine Saks A 
Service, 300 SW 2d 35 

La—Nigro v Cessna Aircraft Co, App, 169 So2d 
594—Babmeaux v Sootheaston DnSbg Corp, 
App, 170 So 2d 518, writ ref 172 So 2d TOa four 
cases.247La 613,614,615,app dism 86SCt 67. 
382 US 16, 15LEd2d 12 

Md—Whrte v Caterpillar Tractor Co, 201 A 2d 856, 
235 Md 368—Novack v National Hot Rod Ass'll, 
231 A 2d 22, 247 Md 350—Hams v Alien Prr^ 
ertie8,Ine. 260 A2d 22,256 Md 185 
Mbs -^Davis—Wood Luniber Co v Ladner, 50 So 2d 
615, 210 Mbs 863 

Mo—State ex rd Game v Richardson, App, 600 
SW2d82 

Kev—Bums v Second Judicial Dut Court In and For 
Washoe County, 627 P 2d 403, 97 Nev 237 
NJ.—^Axco Welding A Maoh Works Inc v Terry 
Contractiiift Inc, 131 A2d 316, 44 NJSnper 
586—Eisentisl Const Co v Royal Concrete Ftre- 
proofers, Ihc, 201 A2d 754, 84 NJSuper 289 
NM—Walters Heller A Co ofCd v Stq;diens,439 
F2d 723. 79 NM 74 

NY.—W Lowenthal Co v Cdloiiial Woolen Mills, 
Inc., 327 NYS2d 899, 38 AD2d 775—Bristol 
Recreation Systems, Inc v Contract Ftunishers 
Corp, 331 NYS2d 197, 39 AD2d 639 
NC—pirns V H G Flucfaer A Co, 13 SE2d 54a 
219 N.C 292 

OU—S Howes Co v WJ» Milling Co, 277 F 2d 655, 
app dism 75 SO. 575, 348 US 983, 99 LEd 
765. 

Fa.—Levy v Curtis Shoe Co, 73 FaJDkt A Co 8— 
Holly V American Bowing Congress, 62 Lack Jur 
169-^ D Cdimodio v Omoord Factors Corp, 23 
Cambria 24—Myers v Mooney Aircraft, Inc, 240 
AJd 505,429 Fa. 177 

SJD^TJUioh V Hilton Mbbik Homes, 126 NW2d 
813,80SD 478. 

Tex—Hams v Odumbia Broadcastmg System, Inc, 
Civ App, 405 SW2d 613, err ret no rev err 
Utshf-East Coast Ducoimt Corp. v Reynolds, 325 
P.2d 853, 7 Utah 2d 361 

Vt—0%iea V Comstock Foods, Ihc, 194 A2d 568, 
123 Vt 461 

WasiLr-State ex id. Starkey v. Alaska Air-Lmes, Inc, 
413 P2d 352, 68 Wash 2d 318-Cdlahan v Key- 
stoojs Fhewoiks M^ Co, 435 P2d 626, 72 
Wash 2d 823 

U Sw—AndttBon v Matson Nav. Co, D C Mhm, 
336 FSnpp. 1388. 

Alaskfr-Stephenson V DuiixoaCo,401 P2d423,oert 
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344SoJd736 

{if Y ^Kszlow Kaxlow v A Goodman A Co, Inc, 
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32 Wash App 296 
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Panama Coca Oda Botthng Co, C A Canal Zone, 
190F2d 382, 386, 30 ALR2d 281, cert den 72 
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Rho^ Pfaaxmacal Co, DCMont, 263 FSupp 
79 
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NY-Sher v Tilles, 166 NY.S.2d 794, 8 Miac2d 253. 
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Me m ' 
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Mo—State ex rd Liberty Life Ins Co v Ma8terson.95 
SW 2d 864, 231 Mo App 68 

73 US—Skelly v Dockweiler, DCCal, 75 FSupp 
11—Fontanetta v American Bd of Internal Medi¬ 
cine, CANY, 421 F2d 355—Siders v Upper 
Mississii^ Towmg Corp, CAPa, 423 F2d 535 

Fla—John Blue Co v Roper Pump Co, App. 324 
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Kan—Scnvner v Twm Americas Agr ft Indus Devel¬ 
opers. Inc, 573 P2d 614, 1 Kan App 2d 404 
NY—Kiaane’s Inc v Steriing Armi Corp, 365 NY 
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413, 342 US 437, 96 LEd 485, refa den 72 SD 
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S C —HvL V Mercury Motor Exp, Inc, 242 S E 2d 683, 
270 SC 477 

Tenn—Williams v Willuuns, App, 621 SW2d 567 
Tex—Frye v Ross Aviatmn, Inc., QvApp, 523 
SW2d500 
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King County, 175 P2d 640. 26 Wa8h2d 740 
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N Y —Hanover Affiliates Corp v Pamrex Corp., 236 
NYS2d94 

74 US-Smith v Hydro Oas Co of West Fla, 
CCA Ala, 157 F 2d 809, cert den 67 Sa 1084, 
330 US 844, 91 LEd 1289-Epps v Golden, 
DCNC, 295 FSupp 520—Tokyo Boeki (US 
AX Inc V SS Navanno.DCNY, 324 FSupp 
361 

NY—Rohlsen v Latm Am Airways, 65 NYS2d 
644—Paragon Hmnes, Inc v Carto, 288 N Y S 2d 
817, 56 Misc2d 463, affd 295 NYS2d 606, 30 
AD 2d 1052 

75 U.S —Kirkland v Sapphue Intern Tounng, Lim¬ 
ited, DCNY, 262 FSupp 309-Ethondge v 
Grove Mils Co,CAKy,415F2d 1338-MftN 
Meat Go v American Btmdess Beef Corp, D C 
Fa, 380 FSupp 912 

N Y.—Kombluh, Sukm, Ritter ft Co v Keith Enter¬ 
prises Inc, 275 NYS2d 37, SI Misc2d 1053— 
Roadandv National Transportation Co, 276 N Y. 
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S.C—Foster v Momson, 84 S E2d 344, 226 S C 149 
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U S —Middldirooks v Curtis Pub COn D CS C, 264 
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76 US—McNedy v Clayton ft Lambert M% Co, 
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eral SaV and Loan Ass'n of Erie; DC Pa, 372 
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Uboiatory, Ino., 514 P 2d 270, 20 Anz App. 517 
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157 NW2d 33, 279 Mmn. 396—American PoQur 
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NC—Goldman v Parkland of Dallas, Inc, 173 SE2d 
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515 F 2d 219 
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Co. 323 A2d 11. 228 PaSuper 12 
SC—Eagmeeted Products v Cleveland Crane and Ea- 
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180SE2d 664, 211 Va 736 
Wadi —Access Road Builders v Christenson Elec Con¬ 
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US—Midwest Packagmg Corp v Oerhkon Plastics, 
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Byers Transp Co. Inc, 229 N W 2d 266 

Assignee of contract 

NC—Munchak Corp (Ddaware) v Caldwdl, 214 
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N Y —Savitz v Zim Chemical Co, Inc, 364 NYS2d 
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901 Md 616, 41 ALJL2d 1084—Pmamencan 
Consmdng Co v Coibu Indus SA, 150 A 2d 250, 
219 Md 478. 

N.Y -Hubbard Westervdt ft Mottelay, Inc. v Harsh 
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SC-Cox v. Lunsford, 252 SE2d 918, 272 SC 527 
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Colo—Vandennee V Distnet Court In and For Anpu- 
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tnet Court fbr Oty and Denver County, 532 P2d 
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Iowa—Andersen v National Presto Industries, Eio, 135 
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Cbemioal Corp., 141 N.W.2d 616,259 Iowa. 27, op. 
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Nev—Jepp^son A Cof, v, Ey^ Judmal Dut Court In 
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329—Jaodbeen v Doompmun, Inc, 48^ P,2d 1095, 
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NJ—Hoa^and v Springer, 181 A 2d 193, 74 NJSn- 
per 275, aim 183 A2d 678, 75 NJSnper 560, 
affd 186 A 2d 679, 39 NJ 32 
NM—United Nudcar CSorp v Oeneral Atomic Co, 
570 P2d 305, 91 NM 41 

NY—Gonzales V. Harm Calorific Co, 315 NYS2d 
51, 64 MucTd 287, affd 315 NYS2d 815, 35 
AD2d720 

N D •'-Lumber Mart, Inc v Haas Intern Sales ft Ser- 
vioe, Inc, 269 NW2d 83 

Ter—Oaiwtt v, Phillips Petroleum Co, 218 SW2d 
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Wash.—Naon v Cohn. 385 P2d 305, 62 Wash2d 
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U^—Ijchina v Fntura, Inc, DCColo, 260 FSupp 
252 
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213 S.E2d 522, 134 GaApp 102 
m—Wiedemann V Canard LueLtd, 380NE2d 932, 
20mi>eo 723, 63 mApp3d 1023 
La—Gertkr v Gondola Sla Shop, Inc, App, 384 
So4d 856, wnt ref., Sup. 392 So.2d 682 
Md.—Zmz V Evans and Mitdieli Lidustnei, 324 A 2d 
14a 22 Md App 126 
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Iowa—Fowen v Iowa Harvestore Systems, Inc, 204 
NW2d623 
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Fls^-Seng Go, v Burke. App, 366 SoJd 533 
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BW2d400 

AppBcation of hmg arm statute held not uajnat 
Ala^—Maim v. Frank Hrubetz ft Co, Inc, 361 So 2d 
1021 
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Mirfidm V Dutnet Court In and for Jeflenon 
County, 620 P 2d 1040 
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547, 45 AD2d 331 
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8, 459 Pa 57. 
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N.C, 368 FSupp 1366 
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456, 133 Vt 317 
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lighting Systems, Inc, 380 NE2d 1047, 20 El 
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Mo—State ex rd Newport v Wiesman, 627 SW2d 
874 
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308 FSupp 966 
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NYS2d 8, 24 ALR3d 508, cert den 86 SQ 
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37 Sa 599, 244 US 68, 61 LEd 997—Atdn- 
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DCNY, 268 FSupp. 303—Eyeily Aircraft Co 
V Kilhan, CATex.414F2dS91 
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252, 21 mDec 888, 72 m2d 548, cert den 99 
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NE2d 851, 19 N Y.2d 533, 281 NYS;2d 41, am 
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NYS2d99,oert den 88 SQ 241, 389 US 623, 
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CalRptr 2SS,49CAJd893 
NY-Madsen V Bahunora Mail SS Co, 279N.YS 
766,244 AppDiv 809 

SC—Olson V Lockwood Greene Engmeers, Inc, 292 
SE.2d ISa 278 SC 67 
84w l4mg«m statnto not available 
U S-Estate df Portnoy V Gesraa Anocaft Goorpu, CA 
Mbs., 730 F 2d 286 

86 Wash—Gsnahaa v Keystone Fireworks Mfe 
Co, 435 P2d 624 72 Wadi 2d 823. 

88 N.Y—Gilbert v.'Burnside. 175 NYS2d 989. 6 
AD2d 834w 

SD^'-Dner v Ftyfoctum, Inc, 239 N,W.2d496 
92 US—Davis v. Tnumidi Oorp, DCAric, 258 
PSiqpp 418—Ohn» Maihicson Chenncsl Corp v 
Mbhns Organizations, limited, DCVa, 261 
FSupp 436. 

Cal —Jeter v Austm Trader Equipment Co^ 265 P.2d 
13a 122CA2d376 

Iowa—State ex rd Weeds v Bechtd, 31 NW2d 853, 
239 Iowa 1298, 8 A4'R2d 1162, oert den 69 
sa 1161, 337 US 918,93 LEd 1728 
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N.C—Mundiak Corp (Delaware) v Caldwdl. 214 
SE2d 19A25NCApp 652, cert den 216SE2d 
907, 287 NC 664 

SC—Hodges V Lake Summit Co, 152 SE 658, ISS 
SC 436 

Om fy tf of 
(4) Other provisions 

US—LbUiv Mack Truck, Inc, DC Pa., ITOFSnpp 
671—Michad Schiavone ft Sons, Inc. v Galland- 
Henmng Mfg Co, DC Conn, 263 F.Sapp 261 
NY—Fhssv French Nat Radioada^ 231 NYS2d57, 
35 Misc.2d 68a afiEd 233 N.YS2d 1013, 17 
AJD2d941 

Wadi —Callahan v. Keystone Fuewor k s Mfe Co, 435 
P2d 626, 72 Wadi 2d 823 

page 177 

93 NY—Gxemerv Bank of Adelaide, 26 NY S2d 
515, 176 Mho 315 

96 NY - Jacobsen v U S Shipping Board Emergen¬ 
cy Fleet CotporatKm, 217 NYS 854 128 Misc 
138 

Wadi —Peter Plan Seafiiods, Inc v Mogdbog Poods, 
Inc.S44P2d3ai4WadiAFp 527. 

9S NY—Giegonis v Phdsddphia ft Reading Coal 
ft lion Co, 139 NE 223, 235 NY 152, 32 
ALR 1 

97. Asaignee for coUection 
S C - Jlodges V Lake Smnimt Co, siqna, n 92 
7 US^Buckley v New York Tunet Ook, DCLa, 
215 FSupp 893—Nigro v Eagle Star Ins. Co, 
DCLa. 216 FSuj^ 205—Buddey v Beaumont 
Enterprise, DCLau, 232 FSupp 986 
Dd —Blaostem v Standard Oil Co of Ind, Sopor, 56 
A.2d 772, 5 Terry 145 

Fla —Manus v Manns, App, 193 So 2d 236-nTunctioa 
Bit ft Tod Co V Institotiond Mortg Go, App., 
240 So 2d 879—Eder Instrument Co v AH^ 
App, 253 So.2d9Q2. 

Mich —Renfioe v Niduds Wire ft Ahiimnum Co, 83 
NW 2d 59a 348 Midi 425 
Ndi-Busboomv Oiegoiy, 147NW2d624 181 Neb 
246 

NY—Robfogd MiH-Andrews Coip v. Qqiides Co., 
Mfirs, 323 N.YS2d 381, 67 MucM 623 
N.C-Jliamilton v. Atlantic (Sreybouad Corporation, 18 
S E.2d 367, 220 N C 815—Central Motor Linea v. 
Brooks Ttansp Co, 36 SE.2d 271, 225 NC 733, 
162 ALR 1419—Shepsxdv RheemMfe Co, 106 
SE2d704 249 NC 454 

Old—Bnniff V Coffidd, 190 P2d 815, 199 Old 604 
Utah—Apache Tank Lmes, Inc v Beall Pipe ft Tank 
Corp, 426 P2d 623, 19 Utah 2d 104 

page 178 

10 U.S—EzeU v Rust EngmeenngCo, D.CSC, 75 
FSupp 980 

11. Midu—Renficoe v Nichob Wire & Aluminum 
Co. 83 N W2d 590, 348 Mibh 425 
N.C—Central Motor Lmes v Brooks Tnnsp Co, 
supra, n 7 

12 Colo—Whte-Rodgers Co v Distnct Court of 
Wdd County, 418 P2d 527, 160 Cola 491 

Neb-Mboom v Otegoiy, 147NW2d624 181 Neb 
246 

Statatofy aooceffor of appohitee 
U.R—Cohen v Ameoean Window Glass Co, CCA. 
NY, 126F.2d 111, 

Game of action ariafng prior to ffliiig 
US—Sevits v. McKienan*Teny Corp (New Jeney), 
DCNY, 270 FSupp. 887 

N.Y—Heidd v Wills, HO N.Y.S2d 321, 201 Mbc 
114. 

pi«el79 

13 Colo—Wlnte-Rodgais Co v District Court of 
Wdd County, 418 P.2d 527, 160 Cdo 491 

14 US—Canadian Fag Ry Co, v. Sullivan, CCA 
Maas, 126F.2d 433,oert dm 62Sa 1291,316 
US 694 86 LEd 1766 
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Pa—VirgmmMetalProdocta Corp v John W Cowper 
Co, 73 PaDirt & Co 293 

17. Cause arisliig within state 

(2) US—Electric Regulator Corp v Sterling Ex> 
truder Corp, DC Conn, 280 PSupp S30 

‘^Resulting from” danse inter pr eted 
US—Buckley v Beaumont Enterprise, DC La, 232 
FSupp 986 

§ 1928. Jurisdiction by Consent 

19 US—Mmneaota Commercial Men's Ass'n v 
Beim,43Sa 293, 261 US 140,67LEd 573— 
Bergold v Commetcial Nat Underwriters, DC 
Kan, 61 F Snpp 639—Carmack v Panama Coca 
Cola Bottling Co, C A Canal Zone, 190 F 2d 382, 
3QALR2d281,oert den 72Sa 175, 342 US 
885, 96 UBd 664 

La—Kmg v American Tank & Equipment Corpora* 
tion, App, 144 So 283 

NJ—Daoud V Kleven Inv Co., 103 A 2d 257, 30 
NJ Super 38 

NY—Oillmorev J S Inskip, lnc,282NYS2d 127, 
54Mi8c2d218-^Vinev Isoserve, Inc, 334 N Y 
S.2d 796, 70 Muc2d 747—'Daub v Robertson- 
American Corp, 368 NYS2d 958, 82 Misc2d 
222 

Or—Enoo, Inc v. F C RusseQ Co, 311 P2d 737, 210 
Or 324 

Aititrstlon as consent 

N Y —Tenmnal Auxihar Mantima, S A v Cocotos S S 
Co, 178 NYS.2d 298, 11 Mi8c2d 697—Staklmski 
V Pyramid Elec Co, 180 NYS2d 20, 6 AD2d 
565, afid 188 NYS2d 541, 6 NY2d 159, 160 
NE2d78 

20. Doctrine rd^Bcted 

U.S—Odfiuid V. Tanner Motor Tours, Limited, CA 
N.Y, 339 F2d 317 

2t S C—Olson V Lockwood Oreene Engmeers, Inc, 
292SB2d 186. 278 SC 67 

22 NC—Lambert V Schdl, 69 SE2d 11, 235 NC 
21 

23 US—Richbnrg V Massachusetts Bonding A Ins 
«Co, D.CU. 74 FSupp 442 

24 US-Antonanav OteSS Corp,DCNY, 144 
FSupp 486—Di Ciano v Western Contracting 
Corp. DC Fa. 224 FSupp 803 

psge 180 

25 US—Davila V Hilton Hotels Intern, D.CPuerto 
Rico, 97 FSupp 32—Central Rigging & Contract¬ 
ing Corp of Conn v J E Miller Transfer St 
Stonge Co, DC Fa, 199 FSiqip 40 

NH—Nottmgham v Newmarket Mfg Co, 151 A 
709,84NH 419 

N J.—Littoa Indua Systems, Inc v Kennedy Van Saun 
Corp, 283 A2d 551, 117 NJStaper 52 
N Y—Brooks Tranqi Co v HiUcrea Export A Import 
Corp, 106NYS2d868 

NC—State Highway and Pnhhe Woika CammuiKm v 
Diamond S,S. Tranep Corp, 34 SE2d 78, 225 
NC 198 

Locd fbdsral boort 

US—Csmidit V General Finance Corpor a tton, DC 
BL, 33 F3npp 241 

28 . StitBte milriiig CorpontloB sohiiect to snit 
^ Xi) Uhder the CKpnsi piovisKna of some statutes, a 
fbre^ cocpoiit i on la made sutgect to amt on any cause 
d^aoikn axiaam oitt of a oonttaet made wdhin the state 
^whether or not such corpo ra tion is domg or has done 
bosness witfua the state. 

M(fL-;Paffc Bevenge Co. v Goebel Brewing Go, 79 
' A2d 137. 197 Md 369. 

C2) TYMisaohonbdd not a coatiact within the Statute 
Md . --Paifc Beverage Co. v. Qoebd Brewing Co, supra. 
,29.. US—anUngsv. Investnwot Tenstof Boston, C A 
AdL,3p9F.2d681. 

DLP-Los|y.Nonnailav, ^Lmitad, App, 222 A2d 643 
'Mno^TFliiiiiafa B da Bation a l and Co-op. Udon of 
Arntdctf MInn eto ta . Divnioa v. Famwn Edn> 


unri Co-op Union d Affiftnca, 289 NW 
88A 207 Minn 80 

NY—Wahl V Vicana Sugar Co, 144 NYS2d 6^3, 
af!d 156 NYS 2d 993, 2 AD 2d 848—Berner V 
Umted Aizimes, 149 NYS2d 335, 2 Mi8c2d 26^ 
flfH 157 NYS2d 88A 3 AD2d 9. afid 170 
NYS2d340,3NY2d 1003,147 NE2d 732r-Fi- 
dan V Austral Am Trading Corp, 168 N Y S 2d 
27.8Miac2dS98—Roeslerv Sonne, 208 N Y S 2d 
812, 12 AD 2d 601, app den 211 NYS2d 1013, 
two cases, 12 A D 2d 908—Sammcorp South Am 
Mmenls A Merchandise Corp v TikvahMm Co 
(Pvt) 250 NYS2d 151, 43 Mi8c2d 27 

Held not fohnitary snbmlMion 
US—Agrashdl, Bic v Bernard Suotta Co, CANY, 
344 F2d583 

30 NY—Fidan v Austral Am Tradmg Corp, 168 
NYS2d27,8Miac2dS98 
Contract not unconscionable 
US—Albert Levine Associates, Inc v Hudson, DC 
NY,43FRD 392 

§ 1924. Jurisdiction in Rem 

33 Del—E M Fleischmaan Lumber Corp v Re¬ 
sources Corp Intern, 98 A 2d S06, 33 DelCh 
587—Standard Oil Co v Superior Court m and 
for New Castle County, 62 A 2d 454> 5 Terry 538, 
14 ALR2d 403, app dism 69 Sa 738, two 
cases, 739. 336 U S 930, 93 L Ed 1090, leh den 
69 set 879, three cases, 336 US 955, 93 LEd 
1109 

DC—Western Urn Mfg Co v American Pipe A Steel 
Corp, CA. 308 F2d 333, 113 USAppDC 378 
Ga—City Trade and Industries, Lumted v Allahabad 
Bank. Limited, 150 S£2d 182, 114 OaApp 12 
N Y—Augstein v Banska A Hutm Akmova Spolecnost, 
124 NYS 2d 446, mod onoth.gids 125NYS2d 
647, 282 App Div 929 

NC<—Oro-Mar Pubhc Relanona, Inc v, Billy Jaric 
Enterprises, Inc, 245 $E2d 782,36 NC App 673 
Pa—Image Ten, Inc v Walter Reade Organization. 
Inc, 322 A 2d 109, 456 Pa 485 

Quasi in ram 

NJ—Elite Wood Products Corp v Fern, 85 A2d 287, 
17 NJ Super 38 

NY—Rothstem v Autounst A/S, 242 NYS2d 863, 
40Muc2d522 

§ 1925. Jurisdiction of Particular 
Courts 

36 US—Bankhead Enterpnaes, Inc v Notfelk and 
W. Ry Co., CAOa,642F2d802 
NY—Borstv EaB Coast Shipyards, 105 N Y S 2d 228 

§ 1926. Objections to Jurisdiction 
and Widrer Thereof 

pagBlSl 

37. Burden at proof an corporation 
Osw-JiH Bros V Holmes, 7 SE.2d 797, 62 OaApp 
283. 

N.Y.-iOi]lmore v. J S. Inakip, Xno, 282 N.Y.$2d 127, 
S4Miae2d218. 

Inquiry while coipoiatio&*i ito teM i rt i confUet 

MiriL—Detroit Plaitio Producta Coip. V TolcoGoip. 

166 NW.2d 1, 13 Mich App 3A 
38 Cal—Jeter V AnstmTrader EqnqMneot Go, 265 
P2d 13a 122CA2d 376. 

Pa.—Rbbmson v Coos Bay Pnlp Coqi., 33 Del Co. 498 
OhJoetion withont UMTit 
Pa—VtdoaauHd Rubber A Fliities Co v Schedetar, 
162A2d40a 400Fa.40S-^Alumbangfav WaUaoe 
Bnameas Forms, bic^ 313 A.2d 281,226 Pa Soper. 
511. • 

Retroidho tppUciUlity of itntato 
Ky^-Rose V. E V, Kiss Co, 5l68.W.2d 329 

Fhct ItoM praw atod 

N.y.—'frinb V. ItobertaonAmenoan Cmp., 368 NY. 
8.2d9S8.tthfto.2d 222. 


40 Miss—Mladmich v Kohn, 164 So 2d 785, 250 
Miss 138 

41. Waiver not shown 

Okl—ABC Drilling Go, luc v Hughes Group, 609 
P2d763 

Wis .-JJamdson v Brody Seating Go, 238 N W 2d 331, 
71 Wis.2d424 

Waiver shown 

Oa.—Vanguard Diversified, Inc v Institutional Assoa- 
ates, Inc, 233 SE2d 247, 141 Ga App 265 

43 Iowa—Stutsman v Hilltop Farm Feed Co, 45 
NW 2d 892. 242 Iowa 268 

48 NY—Gilhnorev.J S Inskip, Inc, 282 NYS 2d 
127, 54 Misc.2d 218 

Pa—Luna v Luna, 286 A 2d 922, 220 Pa Super 168 

§ 1927. Remedies Available 
Library References 
Corporations «»664. 
page 182 

53 Iowa—Tioe v Wilmmgton Chemical Corp, 141 
NW2d 616, 259 Iowa 27, op sopp 143 NW.2d 
86, 259 Iowa 27 

Nhsa—Poole v Mnsiasippi Pubhahen Corp, 44 So 2d 
467, 208 Mm 364 

§ 1929. -Injunction 

Library References 
Corporations «=»671. 

61 US—EllsworthV CarrConsol BiscuitCo,DC 
Pa, 90 FSupp 386 

NY—Sterling, Grace A Co, v Seeman Bioa, Inc, 215 
N YS2d 559, 29 MiBc2d 561, afid 235 NYS2d 
828, 18 AD2d651 

Not Ihvorad 

NY—LaVmv La Vm. 36 NY,S2d 235. 

Bdunction granted notwithatanding oldaction 

N Y-Starr V. Tomhnsoii, 166 N Y S 2d 629,7 Misc 2d 
916 

page 183 

64 Neb—State ex rd Beck v Assocudes Discount 
Coip,77NW2d21S, 162 Neb. 683 

, N Y-^ re Jewidi Consumptives* Relief Soo, 92 N Y. 
S.2d673. 

65 US—Texasgnlf, Inc. v Canada Development 
Corp. DCTex., 366 RSopp. 374 

NY.—UVmv UVin,snpia,n 61. 

Pa.—Vnkamzed Rubber A Flaatios Co v Sc h eckter, 
162 A.2d 40a 400 Pa 405 

§ 1930. -Attachment 

Library References 
Corporations ^670. 

66 Dd—Standard Oil Co v Snperior Court m and 
for New Castle County, 62 A2d 4SA 5 Terry 538, 
14 AX.R2d 403, app. dwn. 69 S.a 738, two 
casta, 739, 336 U.S 93a 93 LEd. 109a nh den 
69 set, 879, three cases, 336 VJi 935, 93 LEd 
1109 

Ia—C W. Gteesou Co. v Harmsdtftger Coepn 54 
So 2d 528, 219 La. 1006. 

Ibss.—Lowery v Inteniatioad Broth, of Bodenuakers, 
Iron Ship Buildext and Helpers of Amenea, 130 
So 2d 831, 241 Mm 458 

68 Dd—Standard Oil Go. v. Superior Ocurt m and 
for New Csatle County, supra, n. 66 

N.Y—A C Isred Commodtty Go Banco Do Bradl, 
SA., 270 N YA^ 283, 50 MiaeJd 362 

Attodfenant held anffldant renady wlthmit In- 
jnnetion 

N.Y—Fiir Sky Inc. v. InternaHonal Cable Ride Coup., 
257 N.YJL2d 35L 23 AJ>.2d 633. 

Pa.—Ryan v. Ounegie Metals Ca. 43 FaJJiit. A Co. 
188, 89 PittsbLegJ. 569. 
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Att a chmen t hdd opprcaatte 

N Y—ElUott V Great Atlantic & Paoflc Tea Co, 179 
NYS2d 127, 11 Miac2d 136 

No fore^ attadmunt in nit for tort ontiide 
Jnrifdiction 

Pa—Alpers v. New Jeney Bdl Td Co. 170 A 2d 360. 
403 Pa 626 

No estoppel 

US—Lebowita v Foibet ^ Finance Oorp. 

DCPa, 326 FSupp 1335, CA. aim, 456 F2d 
979, cert den 93 set 42, 409 US 843, 34 
LEd2d82,rdi den 93SCt 509, 409 US 1049, 
34LEd2d5Q2 

® US —Allied Tire Sake, Inc v Kdty-^>nngfield 
TlreCo,CAPa, 396 F2d704 

Del—Standard Oil Co v Supenor Court m and for 
New Caide County, supra, n. 66 

Miss^-Snipei v Commercial ft Indus 83 So 2d 
179, 225 Miss 345 

N JT —S D. Saks Coip v, Doltex Fabrics Corp, 224 
A2d 345. 92 NJ Super 586, afid 233 A 2d 70. 96 
NJSnper 345 

Pa—Wilk V Ensign Bickford Go, 218 A2d 778, 421 
Pa 161 

Gonstrnction 

Del—Blaustemv. Standard Oil Co. of Ind, supra, n 7 

70 US—Lewis, Roca, Soovilk ft Beanchamp v In¬ 
land Empin Ins Co., CAUtah, 259 F2d 318 

NY—Palmer v Oilktte Co, 140 NYS2d 201, 285 
AppDiv 1156-nA C Israel Commodity Co v 
Banco Do Brasd, SA, 270 NY.S2d 283, 50 
Mise2d362 

71 Misa*—OnlfRefinmg Co V Mauney, 3 So2d 844, 
191 Miss 526 

N C—Vestal v Moseley Vending Mach Exchange, su¬ 
pra, n 45 

Seenrity for debt imnisteriel 

Cal—National General Corp v Dutch Inns of Amer> 
ica,Iiic,93CalRptr 343. 15CA3d490 

72 Dd—Blaustem V Standard Oil Co of Ind, supra, 
n 7 

73 NY—Maitreiean V Levon Properties Corp, 358 
NYS2d203, 45 A.D2d 1020 

77 Mias—nhnois Gent R Co v Gwin, 149 So 2d 
34(1 246 Miss 67 

78 US—Maiklm v Drew Properties Corp, DC 
NY, 280 FSupp 176 

NY-2:eibeKg v Rdbosomes, Inc, 250 NYS2d 368, 
43 MiscTd 134—A C brad Commodity Co v 
Banco Do Brasd, SA, 270 NYS2d 283, 50 
Mis&2d362 

page 184 

79 NY—Wdtz Ad Service, Ino v Weider Enter- 
pnsea, Inc, 236 NYS2d 1007, 38 Mise2d 521. 

80 US—Edwards V. Scott ft Fetzer, Inc, DCNC, 
154 FSupp 41. 

Property of oorporatioiis not domeeticated not 
•nlllect 

NJ—Lance Industries, Ino v Eastern Specialties Go, 
258 A2d 146,107 NJSuper 296 

81 Oa^Mitdidl v Union Bag ft Paper Corp, 42 
SE2d 137, 75 OaApp. IS. 

DU-Fordv TY s ns o ce a n Auhoes,Inc, 171 NE2d225, 
28inApp2d234 

Exemption inapplicabte to corporation irhlcli 
bas domesttcated or obtained certificate of 
anflKHclty 

Nd>—Sdiremer v Irby Const Co, 166 NW2d 121, 
184 Neb 222 

Poetattachment, preconflraiation, qualification 
to do bneinees 

US—Brastex Corp v Allen Intern., Inou, 702 F2d 
326 

82 La—Nonnann v Burnham's Van Service, App, 
73 So 2d 640 

NJ—Essential Const Co v RoyalOoncreteFireproof- 
eta, Inc. 201 A2d 754, 84 NJSuper 289 


89 La—Martm-Owshgr, Inc, V. Philip Freitag, Inc, 

12 So 2d 27a 202 La 554 

Dildaimer of ownership 
N Y —Seco Industries, Inc v Kntzer Radiant Cmls, 
lnc,212NYS2d933,27 Misc2d 578 
96 Colo—Aero Spray, Inc v Ace Flying Sennoe, 
Inc. 338 P2d 275, 139 Colo 249 
NY—Morns Flan Indus Bank of NY v Gunning, 67 
NE2d5ia 295 NY 324 

page 185 

1 US—Lewis, Roca, Soovdk ft Beauchamp v In¬ 

land Empire Ins Co. CAUtah. 259 F.2d 318- 
Vmylwda Inc v Metropolitan Greetings, Inc, 
DCm. 360 FSiqip 136a affd, CA, 519 F2d 
1406 

Cal—^Root V Supenor Court for Lot Angdes County, 
25 CalRptr 784, 209 CA2d 242 
N Y —Railroad Waterproofing Corp v Memphis Sup¬ 
ply. 98 NYS2d 406, 277 AppDiv 898. xearg 
den 99 N YS2d 757, 377 AppDiv 951, mod on 
oth grds 104 NE2d 486, 303 NY 849, rearg 
4en 106 NE2d 281, 303 NY 1007—Lefcourt v 
Sea Crest Hotd ft Motor Inn, Inc, 282 N Y S 2d 
896, 54Mi8e2d 376 

2 U S—D/S A/S Flint v Sabre Shipping Corp, D C 

NY. 228 FSupp 384, affd, CA, 341 F2d 50, 
12 ALR3d 1081 

N Y —Gruenebaum v N V. Oxyde Maatschappy Voor 
Ertaen En Metakn, S7 N YS2d 152 

3 Dd-BuedmervFaitoifisbnkenBiyerAktienge- 

8di8ch8ft.Ch,lSlA2dl25,38DdCh 329,afm 
154A2d 684, 38 DdCh 490 
4. US—Worldwideearners,Lumted V AnsSS Co, 
DCNY, 301 FSupp 64 

Ga—Oty Trade and Industries, Lumted v Allahabad 
Bank, Lumted, App, lS0SE2d 182,114 Oa App 
12 

page 186 

14 Fa-Gold&xbv. CohtzOoolCo,43SchuyLLe8 
Reg 93, motion gr. 54 D ft C 321, 41 Sch L.R 
132 

16 NY—Barron V Wmdiester Broadcastmg Corp. 
107 NYS2d 6Sa 201 Misc 586-State Bank of 
Pearl River v Hudson Engmeenng ft Tool Co. 
113 NYS2d 345, 280 AppDiv 805. rearg and 
app den 115 NYS2d 306, 280 AppDiv 896 
Fa—Goldjforbv Cohtz Coal Co, supra, n 14 

page 187 

30. Bmden of proof 

N Y —Favta Soaete Anonyme (S A ) v. Umted King¬ 
dom Maduneiy Corp, 167 NYS2d 287, 10 
Misc 2d 326—Hydromar Corp ofDd v Construc¬ 
tion Aggregates Corp. 300 NYS2d 797, 32 
AD2d749 

Waiver Of defeds 

Ga—Qty Trade and Industries, Lumted v Allahabad 
Bank, Lumted. 150 SE2d 182. 114 GaApp 12 
Tex—Ommplaii, Inc v New Amenct Development 
Corp. Civ.ApPh 523 S W2d 301 

Eitoppei 

Ga—Qty Trade and Industries. Lumted v Allahabad 
Bank. Lumted, 150 SE2d 182, 114 GaApp 12 

Evidence 

NY—Hydromar Coip ofDel v Cknstruction Aggre¬ 
gates Corp. 300 N.YS2d 797. 32 AD2d 749 

General appearance not made 
Tex—Ftye v. Rosa Aviation. Inc, QvApp, 523 
SW2d500 

The application for the attachment 
must be in compliance with all require¬ 
ments of law.^^ 


30.1. Undertaking to pay coats 
US--4Beydemann v Westms^iouse Ekctnc ft Mann- 
fictiumg Co. DCNY, 28 FSupp 1005 
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32 Dd —John R Hitebena, Inc, v Philips Packing 
Co. 35 A2d 502, 3 Terry 393 

DC—Weisbbtt v Umted Airenft Corp, MunApp, 
134 A 2d 713 

La—Maitm-Owsley. Inc, v Philip Ficertag, Inc, 12 
Sold 270, 202 U 554 

Ohio—Pilgnm Distnbutmg Corp v Galswwtfay. Inc, 
74NE2d579,79(Miio App 529. affd 76NE2d 
382, 148 Ohio St 567 

33 Dd—Bbustemv Standard Oil Co. 49 A 2d 726, 
4 Terry 449, op snpp 51 A 2d 568, 4 Terry 516 

Affidavit hdd defective 

in—Ford v TransoceanAirlmes, Inc, 171 NE2d 225, 
28 ni App 2d 234 

Defects in affidavit held not waived 

m -Ford v Transocean Airlmea, Inc, 171 N B 2d 225, 
28 IUApp2d234 

35 US—Northwettem Yeast Go v Brootm, CCA 
Obio, 133 F 2d 628. 

Allegation sufficient 

(4) Other allegations 

NY—A K Elec Oorp v Coleman Cabk ft Wire Co. 
242 NYS2d 76, 39 Misc 2d 731 

page 188 

39 Oho—Pilgrim Distributing Corp v Oakworthy. 
Inc, 76 NE2d 382. 148 Oho St 567—Pilgnm 
Disttibutmg Corp v Galsworthy, Inc, tapat, n 
32 

47 Dd —John R Hitchens, fee, v Philips Fsdemg 
Co, supra, n 32. 

N Y —Cantor v Mutual Tmnming ft Bmding Co, 23 
N.YS2d 429—Palmer v Gillette Co, 140 NY 
S2d 201, 285 AppDiv 1156 

page 189 

60 Pa —Yoity v. Gugger. 7 Bucks 224. 

Perwma entitled to service 
NY—Petduffv ChnstoFetdi]er.SA. 129NYS2d 
677, affd 145 NYS2d 694> 286 AppDiv. 1099. 

page 190 

Uncier other statutes thirii party 
claunants have the right to intervene 
in the proceeiiing.’'*' 

75.1 La.—Martm-Owdey, fee, v Philip Fiesta^ 
Inc, supra, n 32 

76. Procedure generaDy 
Miss —Martm v Adams Mercantik Co, 33 So 2d 633. 
203 Miss 177 

77 U.S—Kend v Chronui^lo, Inc. DCMmn, 51 
FRD 547 

Under statute authorizang attach¬ 
ment m actons for a sum of money 
only, an attadiment cannot be vacated 
where such cause of action is al- 
lege<i’*® 

783. Mistake in dudoe of remedy immaterial 
NY—Amecday, feC v Directomat, Inc, 183 NY 
a2d 639, 7 A D.2d 388, rearg and app den 182 
NYS2d 746, 8 AD2d698 

Warrant of attachment may be va 
cated on valid grounds.^ ^ 

79.5. La.—Newton v feter^Amencan, Ino. App, 20 
So 2d 522 

NJ—Lance fednstnes. fee v. Eastern Specislties Co 
258 A2d 146, 107 NJSuper. 296. 

NY—CaxlJ BisertEqui{«ientCorp v.Icands.Lunh 
ed. 290 NY.S2d 703, 56 Mise2d 968—Blae 
Clawson Co v Heede Intern, fee, 332 N.YS2 
989, 39 AD 2d 863 

Tex—Omniplan, Inc v New America Develt^pmei 
Corp, QvApp, 523 SW2d 301 
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iMk of JnrisdictUm 

NY—Cala v Lu» De Ridder Urfa, SA, 232 NY 
SJd284, 17 AD2d729 

Fomm nm oonveniens not pnqiier grounds 
N J—Ettential Const Co v Royal Concrete Firq>roof> 
erB,liic.201 A 2d 754, 84 N J Super 289 

Grounds not ootaUished 

NY-^berg v Roboaonics. Inc, 250 NYS2d 368, 
43 Muo2d 134—A C Israel Commodity Co v 
Banco Do Brasil. SA, 270 NYS2d 283, 50 
Misc2d362 

§ 1931 . .... Garnishment 
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80 US—C S Foreman Oo v H B Zadhiy Co, 
DC Mo. 122 ESapp 859 

Ala—Pepperell Mfg Co v Alabama Nat Bank of 
Montgomery. 75 So 2d 665, 261 Ala 665 
Pa—Hamilton Equipment Inc v Onamia Coip, 58 
Lane Rev 473, revd on oth. gtds, 192 A 2d 734, 
411 Fa 525 

Tenn—Burnett v Simmons, 135 S W 2d 452, 175 Tenn 
422 

Vt—Hemck V Simmonit 135 SW2d Vt 190 
Property not stdiject to garnishment 
US—Dunn v. Frmtmg Corp of America, DC Pa, 245 
FSupp 875. 

Anz—Sandia Development Coip v Allen, 340 P 2d 
193, 86 Anz 40 

81 US—C S Foreman Co v H B Zachry Co, 
DCMo, 122 FSupp 859 

82 US—Frost v Davis, CATex, 288 F2d 497—21 
Turtle Creek Square, Limited v New York State 
Teacberi* Reurement System, C A Tex. 425 F 2d 
1366, mod onoth grds 432 F2d 64, cert den 91 
Sa 975,401 US 955, 28 L Ed 2d 239 

NY—Guaranteed Title A Mortgage Co v C!iilTiT»n, 
Sup,, 16NY.S.2d 413 

Qkl —Magnolia Petroleum Co v Evans Lumber Co, 
351 P 2d 1067 

Fs—Muwr, Inc v Simtli, 323 A2d 794, 229 Pa Super 
273 

Tex—Investors Diversified Servioes, Ino v Bruner, 
CivApp, 366 SW2d 810, err ref no rev err 
84 DC—Qoldbetg v Southern Buildmg CA, 184 
F2d343, 87 USA|ipDC 191 
86 Fa—Bud V Biri, 24 D A C2d 421, 48 DdCo 
387 

Sendee on prindpel defendant 
Mich—John W Masnxy ft Son v Lowthcr, 300 N.W 
866, 299 Mich 516 

94 Kan—Standard Steel Works v Crotoher-Rolfe* 
rhimmiitg a, Inc, 269 F2d 402, 176 Kan 121 

Other procedural rules goyemmg 
ganushment with respect to foreign 
corporations have been applied.®** 

94wl Piu—Yorty v Ongger, 7 Budes 224 
SafOdency of aflUaylt 

PS^r-Ooldstemv Ohiegoa Distnbutmg Co, 14PaDist 
ft Go 1. 

Tex^Wdson y. Wagner Supply Co, CtvApp, 260 
S.W.932 

28 C J p 210 note 91[d] 

SilllctenGy of eyldeiice 

An&—Saqdia Development Corp v. Allen, 340 P 2d 
' J93, 86 Anz. 40 

Reianie of gvniahiiient after corporation ap- 
peaia and filea aniwer to mevlti indera 
jddBtifrflIca bond 

Mb^-Shate ex (cL Orest Am. Ins Oo v Jones, 396 
8W2d60t 

A d rnl mib i my of ffidence 

T. Signal Dodge, Ine. Ai^ 


Ohjectiona to naming of defendant in petition 
Mo—Martm V Signal Dodge, Inc, App, 444 S W2d 
29 

95 Ohio—Holly v Dayton View Terrace Imp Coip, 
263 NB2d 337, 25 Ohio Misc 57 
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98. Process issued by conrt of record 
Tenn—Sentmd Fire Ins Co v Nall, 64 SW2d 505, 
166 Tenn 647 

99 Pa—Bluestone v Blowston, 21 PaDist ft Go 
194 

§ 1932. Venue 

4 Ala—Great Atlantic ft Pacific Tea Co v Weems, 

96 So,2d 741, 266 Ala 415 

Miss—Southern Wholesalers v Stennis Drug Co, S9 
So 2d 78, 214 Miss 461 

Nev—^Byers v Qiaton, 411 P2d 480, 82 Nev 92 
NY.—Meyer v Anselm ft Co. 94 NYS2d 613, 196 
Misc 736—Sterling Factors, Corp v Sad Sam's 
Fumitureland of Bitighamton, Inc, 195 N Y S 2d 
55, 21 Misc 2d 837 

Old —^Marathon Metallic Building Co v District Court 
of Alftl& County. 513 P2d 23a 
Pa—Canter v American Honda Motor Corp, 231 A 2d 
140, 426 Pa 38 

SC-Couxtney v. Meyer, 25 SE2d 481, 202 S,C 
437—Sanders v AUu Chalmers Mfg Co, 111 
SE2d 201. 235 S.C 259 

Tex —Liles v. Winters Independent School Dtst, Civ 
App, 326 S W 2d 182—Fueman’s Fund Ins Co v 
McDaniel,CivApp,327SW2d358-0 F Moss- 
berg & Sems, Inc v SuUivan, Ov App, 591 S W 2d 
952 

5 US—Edwards v Atlanta ft West Pomt R Co, 

DCNY, 197 FSupp. 686 

Fla.—Mann v Goodyear Tue ft Rubber Co, 300 So 2d 
666 

Ga.—Aiken Asphalt Paving Co. Inc v Winn, 209 
SE2d 700, 133 Ga App 3 
Ky —Grow v Patton, 313 S W 2d 572 
La—Copeland v Gordon Jewdiy Corp, App, 288 
So.2d 404, wnt den, Sop. 290 So 2d 911 
Mo—State ex rd. Hennmg v Williams, 131 SW2d 
561. 345 Mo 22r-CJjS. ated in McNabb v Nar 
tional Liberty Ins Co of Amenca, 188 S W2d 523, 
524, 239 Mo App. 435 

Fa —Mixer, Inc v Smith, 323 A 2d 794> 229 Pa Super 
273 

S.C —Ouqipdl V Fidehty ft Deposit Co of Maryland, 
9SE2d 592, 194 SC 124 

Tex—Intervest Eimigy and Devdr^ent Coip. v Gil¬ 
lespie DrQlmg Corp, App 11 Dist, 636SW2d 13 

6 Ala.—City Stores Co v Williams, 252 So2d 45, 

287 Ala 383 

Ga—A K Adams ft Co v Douglaa-Coffee County 
Hospital Authority, 70 SE2d 730, 209 Ga 62— 
Diamond Alkah Co v. Oodwm, 112 SE2d 363, 
100 Ga App 799, aai 114 S.B 2d 40,215 Ga 839 
Tenn—Brandon v Warmath, 277 SW2d 408, 198 
Tenn 38 

9 NM—Aetna Finance Co v Outienex, 632 P4Zd 
, 1176^ 96 N.M. 538 

Tex^-^Centrd and Southern Freight Lines, Inc v Hat¬ 
ley. Civ App., 614 SW2d 864 

R e sid e nc e not acquired by haying agent for 
aerrtce of proceai 

Mont—Foley v. General Motors Corp., 499 P2d 774, 
159 Mont 469 

11. Om.—Bergen v. Martmdale-HubbdL Ino, 267 
SE2dia 245 Ga 742 

NY—RdiahleDuplays Corp. V Maro Indnstnes, Inc, 
325 N.Y.S 2d 616^ 67 Mtsc.2d 747 
Tenn—Lousvine ft NR. Co v Hooper, 375 S.W.2d 
868, 32 Tam.^^ 436. 

12. Ga.—George Wadnogton Life Ins. Go. v. Plea' 
oDok, 82 S.B2d 875, 90 OaAp^ 296-Boiden v. 
LB<! Corp., m S.E.2d 449, 230 Qa. 688. 
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Mo—^McNabb v Natumal Liberty Ins Co of America, 
188 SW2d 523, 239 Mo App 435 

Or—State ex rd Massachusetts Bonding & Insurance 
Co V Updegraff. 141 P2d 251, 172 Or 246 
Colvm V Somat Corp, 326 A 2d 590, 230 Pa Su¬ 
per 118 

Tez^ I Case Co v Darcy, CivApp, 424 SW2d 
501 
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13 Fla—Vdlanti v Piper Aircraft Corp, App, 394 
So 2d 1063 

Oa—Jones v Chandler, 76 SB 2d 237, 88 GaApp 
103, tiansf 74 SE2d 4, 209 Oa 498, feO. 76 
SE2d 239, 88 OaApp 105-Rossville Gmdied 
Stone, Inc v Massey, 133 SE2d 874> 219 Oa 
467—Horton v Western Gontractmg Corp, 149 
S E 2d 542, 113 Ga /qip 613—Martm v Apimived 
Bancredit Corp, 163 SE2d 885, 224 Oa 550 

Mo—State ex rd Bowden v Jensen, 359 S W2d 343 

NY—General Precision, Inc v Ametek, Inc, 257 
NYS2d 120, 45 Misc 2d 451, afid 263 NYS2d 
47a24 AD2d 757 

Pa—Hempfidd Area Jomt School Bldg Authority v 
Tectum Corp, 46 West 241—Botwmidc v Ci^t 
Exchange, Inc, 213 A2d 349, 419 Pa 65 

SC—Shdton v Southern Kraft Coipoiatioii, 10 SE2d 
341, 195 SC 81, 129ALR 1280 

Tex—Fepsi-Cola Co v Spangler, Ov App, 401 S W 2d 
923 

14 SC—Hancock v Southern Cotton Oil Co, 45 
SE2d 8Sa 211 SC 432 

15 Cal—Eckks v Justice's Court of Beverly HiUa 
Tp, 190 P2d 224* 84 CalApp2d 269—Reftig- 
eraton Discount Corp v Superior Conrt of Cal, 
m and for Tehama County, 204 P 2d 932, 91 
Cal App 295 

16 Aric —Southwestern Bell Tei Co v Roberts, 440 
SW2d 208, 246Ark 864 

Ohio—^Hayshp v Conrad Produce, Inc., 226 NE2d 
839, 10 Ohio Misc 155 

17 US—Stdlv MissounPac R Co,DCOkl,335 
FSupp 78 

Ark—B-W Acceptance Corp v Colvm, 478 SW2d 
755, 252 Ark 306 

Fla—Macasphalt Corp v General Development Corp, 
App., 353 Sa2d 878 

Ga—^Hamilton v Piper Aircraft Corp, 167 S E2d 228, 
119 OaApp 361 

Okl—Missoun-Kansas-Texas R. Co. v. Coiydl, 483 
P 2d 1148. 

Tex—Lane Wood ft Co v Tneker-Todd, Inc, Qv 
App, 445 S W2d 251, err dism 

18 Cal—EUiav National Gas Co, 221 P2d 127, 99 
Gal App 2d 77—Easton v Superior Court of San 
Diego County, 90 CalRptr. 642, 12 CA3d 243. 

21. Anz —Wray v. Superior Court, Greenlee County, 
308 F 2d 701, 82 Anz 79 

Okl—Marathon Metallic Building Co v Diatnct Court 
of Alfelfe Qnmty, 515 P2d 230 

22 AUl—B olton v White Motor Co., 194 Sa 510, 
239 Ala 168. 

pngel94 

23 US—Shippers Pre-Cooling Service v. Macks, 
CAA]a,181F2dSl(l,oert.deiL71Sa 45,340 
US 816,9SLEd 599. 

Fonigit oorporatlaii not qnattfled to do bnfbuMy 

«te. 

Ala Johnson Pub. Co v. Dtvn, 124'So 2d 441, 271 
Ala. 474. 

25 Cal—Bohn V Better Btaeuits, Ino, 78 P.2d 1177, 
26 Gal App.2d 61. baariag dem 80 F.2d 484^ 26 
Cal App 2d 61—Outierree v, Sopeoar Oaoxt* City 
and Qnmty of San Frtuouca 52 CalR|^ S92, 
243 CA.2d 710. 

26 Fla^-Ckvdaiid Coippanla MiiitinUt SA Fvu 
ama v Logothetia, App., 378 8a2d 1336 

27, Aik«-.'4Lofaaiaoav,M!apQQtiPBaTcaio^ 

S.W2d 575, 218 Ark. 390. 
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28 US—Bud V J M Funn & Co, DCKfo, 4 
FRD 257 

NY—Kodwny v Chrysler Corp, 412 NYS2d 152, 
67AD2d637 

Mo—State ex rd Heniung v Williains, 131 SW2d 
561, 345 Mo 22 

S C—^hdtoo V Southern Kiaft Corporation, supra, n 

Tex—Shamrock Oil ft Oas Corporation v Todd, Ov 
App, 166SW2d766 

"Defendant as meaning domestic corporation 

NY—Polk V TownofGreenbai:^263 NYS2d 273, 
47Mi8c2d857 

AppUcablllty of statute 

Fla —Cousma Mortg and Equity Investments v, Florida 
' First Nat Bank at Pensaoida, App, 324 So 2d 139 

Tex—Sbdl Oil Co v Sealy-Smith Foundation, App, 
624SW2d643 

31 Tex—Fueman’s Fund Ins Co v McDamel, Qv 
App, 327 S,W2d 358 

33 Oa—Orkm Extenmnatmg Co, Inc v Oilland, 
204 SE2d 469, 130 OaApp 788—Tecumseh 
Products Co V Sears, Roebuck ft Co, 213 S E 2d 
522, 134 OaApp 102 

SC—Hoile V National Surety Corporation, 28 S E2d 
638, 204 SC no 

35 US—Lafibonv.J M,FarTmftCo,DCMo.57 
F,Supp 908 

Ark-^nnleo-Ford Coip v Holland, 548 SW2d 828, 
261 Ark 404 

Cal—Eckles v. Justice’s Court of Beverly HiUs Tp, 
supra, n 15 

Mmn,—Smith v Utah Home Fue Ins Co, 47 N W 2d 
785, 234 Miim 169 

Miss—Forman v Mudssqipi PublidieisCorpomtion 14 
8o2d 344.195Mis8.90,148ALR 469-Southem 
Wholesalers v Stennis Drug Co, 59 So 2d 78, 214 
Miu 461—S ft W Const Co v Douglas, 142 
Sa2d 33, 244 Miss 498 

$.C-Lott V dauasens. Inc, 163 SE2d 615, 251 SC 
478. 

Tex—Shamrock Oil ft Oas Corp v Pnoe, QvApp, 
364SW2d260 

Utah—Mooney v Denver ft RGWR Co, 221 P2d 
628, 118 Utah 307 

AppUenUUty of domestic corporation ramie 
ststote 

SC—Hancock v. Southern Cotton Oil Co, 45 SE2d 
850,211 SC 432. 

Tex—Farmland Industnes, Inc v Moores Civ App, 
596$W2d 939. 

Eieeptiou npi^ to foreign as well as domestic 
oorpontoions 

Tex—Thomas v Ralph E Fair, Inc, OvApp, 556 
SW2d603 
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36 Mias—Memphis Steam I^amdry-Oeaiieis v 
Lindsey, 5 So 2d 227,192 Miss 224 

Tex—Ford Motor Ca v Ted Arendale Ford Saks, 
Inc,CkvApp,447SW2d774 

37. Muh—Mkdu^ Bdl Tel Co v Aid-U Secretan- 

. alBui»ao.Iiip.l51NWA12H7MlchApp 13. 

Pa^-Canter v Amencan Honda Motor Corp. 231A 2d 
140, 426 Pa 38 

Tex^—Oidf Refinmg Co v Needham, Qv App, 233 
SW2d 919^Pacific Finance Carp v Ramsey, 
QvJ^pp, 305 SW2d297 

38 Ark—Philco-Ford Corp v HdOand, 548 SW2d 
828, 261 Ark 404 

CsL-Paafie Air T.inM, inc v Superior Court In and 
For Qty and County of San Fcsnouco, 42 CaL 
• Rptr 68, 231 CA2d 587—Outiertez v. Superior 
Court, Qty and County of San Frsncisoo, 52 Cal 
Rptr 592, 243 C A 2d 710 

La—l^les Wdding ft TVactor Co, Inc v Qq^Con 
Intern, Inc, App, 342 So 2d 700 

Ohio—Bennett v Refining Oo, 57 NE.2d 776, 

144 Ohio St 139 


Or—State ex rd Massachusetts Bonding ft Insurance 
Co V Updegraif, supra, n 12 

Tex—Jaques Power Saw Co v Womble, Ov A[qi, 207 
SW2d206 

39 Pa—Robinson v Coos Bay Pulp Corp, 33 
DdCo 498 

S C —Lucas v Atlantic Greyhound Federal Credit Un¬ 
ion, 231 SE 2d 302, 268 SC 30 

Process held not legally serrad 

W Va-Ctawford v Carson. 78 SE2d 268, 138 WVa 
852, 38 ALR2d 1191 

41 General venue statute is applicable where corpora- 
turn 18 not sole real defendant —State ex rel Hen¬ 
ning v Williams, supra, n 5 

42. Statute ralid 

Tex—Coastal States Gas Producing Co v Qty of 
McAllen, Qv App, 540 S W 2d 808 

44 Or—State ex rd Massachusetts Bondmg ft Insure 
ance Go v Updegrafl^ supra, n 12 

Tex—Maryland Cas Co v Torrez, QvApp, 359 
SW2d 559, err dism, Sup. 363 SW2d 235 

45 Old—Wilson ft Co v Hickey, 97 P2d 564, 186 
Okl 324 

Or—State ex rd Massachusetts Bonding ft Insurance 
Co V Updegraff. supra, n 12 

Tex—Oreat Am Ins Co v Sharpstown State Bank, 
QvApp, 422 SW2d 787, err dism—National 
Life ft Acc Ins Co V Notter, OvApp. 455 
SW2d 322, app dism, cert den 91 SCt 1196, 
401 US 969, 28 L Ed 2d 319—Hanover Ins Co v 
Ridiardson, Qv App, 529 S W 2d 608, err dism 

46 US—Amey v Central Elec ft Gas Co, DC 
Mmn, 66 F Supp 401 

Okl—Memll Motor Line, Inc v District Court of 
Creek County, 453 P2d 708 

Action under Federal Employers’ liability Act 

Mum—Doll v. Chicago Oreat Western R Co, 198 
NW 1006, 159 Mmn 323 

47 Fla—Greyhound Corp v Rosart, App, 124 
So 2d 708—Touchton v Atlantic Coast Line R 
Co. App, 155So2d738 

Oa—C W Matthews Contracting Co. Inc, v Capital 
Ford Trudt Saks, Inc, 254 S E 2d 426, 149 Oa 
App 354 

Nd> —Brown v Globe Laboratones, Inc, 84 N W 2d 
151, 165 Nd) 138. 

Tex —General Motors Corp v Brady, Qv App, 477 
S W 2d 385—Sumitomo Corp of America v James 
K Anderson, Inc, Qv App, 599 S W 2d 117 

Reaidenoe of defendant’s agent or representatlra 
not shown 

Tex—Vines v Harry Newton, Inc, Ov^App. 445 
SW2d 260, err dism 

**Agency or representadra’* constrned 

Tex.—John Deere Co v Ramirez, QvApp, 503 
S.W 2d 382, err dism 

48 Ala,—Ex parte Southern Bdl Td ft Tel Co, 99 
Sa2d 118, 267 Ala 139 

FUl—C assidy v Ice Queen Interni Inc, App, 390 
So 2d 465—Umted Engines, Inc. V Qtmoco Servic¬ 
es, Inc, App 2 Dist, 418 Sa2d 409 

Ga—Horton v Delta Air Lines, Inc, 141 SE2d 783, 
111 OaApp 291 

m—Walsh V Union Oil Co of Cal, App, 268 N £ 2d 
706, 131 mj^2d 1015, affd 291 NE2d 644, 53 
IU2d295 

La—Ovwfcamp v International Shoe Co (Intetco, 
Ino), App., 297 So.2d 500 

SC—Willis V Industrial Life ft Health Ins. Go of 
Atlanta. Oa., 6SE2d 706,192 SC 304—Coker v 
Smelair Refilling Go, 25 SJS2d 894, 203 SC 13. 

Tex—Van Waters ft Rogers, Inc. v Kilstxoin, Qv 
App, 456 S.W2d570 

MDoIng business by agent*’ 

(3) Other nmtters 

Texv-^'^lolorBdo Interstate Oas Co v MAPCO, Inc, 
QvApp, 570 SW2d 164 
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Mge 19$ 

Not doing bosbiess 

ni —Blakey v Commonwealth Edison Co, 367 N E.2d 
529, lOBlDec 141, 52 Dl App 3d 454 

49 Ga—Ford Motor Co v Carter, 233 SE2d 444, 
141 Ga App 371. tevd on oth grds. 238 S E 2d 
361, 239 Oa 657 

Mo—State ex rel Whaley v Gaertner, App, 605 
SW2d 506 

NY—Price v Calgon Corp, 435 NYS2d 921, 107 
Mtsc2d 748 

Pa—Thrift Wholesale, Inc v Malkm-nium Corpora¬ 
tion, 52 Dauph Go 81—New v Robmson-Houchm 
Optical Co, 53 A2d 79, 357 Pa 47 
Tex —^Hanover Ins Co v Sanford, Qv App, 457 
SW2d US 

Terms of statnte constroed 
(2) Pa—Openbner v General Milk, 16 A 2d 379, 
340 Pa 167 
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50 Kan—Standard Sted Works v Crutcher-Rolfe- 
Cummmgs, Inc, 269 P2d 402, 176 Kan 121 

Ohio—Bennett v Sinclair Refinmg Co, supra, n 38 
Okl—Video Independent Theatres, Inc v Woodson, 
S05P2d482p-QulfOilCo v Woodson, 505 P 2d 
484 

S C —In re Asbestosis Cases 78-CP-06-105,266 S E 2d 
773, 274 SC 421 

51 Ga—Diamond ADcah Co v Oodwm, 112SE2d 
365, 100 GaApp 799, afiU. 114 SE2d 40. 215 
Ga 839—Horttm v Western Contiactmg Corp, 
149 SE2d 542, 113 OaApp 613 

Neb —Brown v Globe Laboratories, Inc. 84 N W 2d 
151, 165 Nd) 138 

Pa—Trattner v Wood Siloo Co, 87 PaDist ft Co, 
439, 67 York LegRec 147—Trattner v Wood 
Sdeo Co, 87 PaDist ft Co 439,67 York LegRec 
147—.Urey v. Horchler, 119 A 2d 859, 180 PaSur 
per 482—^Ehrhaidt v Packard Motor Car Co, 56 
LackJur 89 

Tenn —Ndson v Ford Motor Credit Go, 590 S W 2d 
457, app after remand 621 S W.2d 573 
Tex—Rivemde Chemical Co v Hanson, Qv App, 567 
SW2d 880 

Action not brought in proper county 
Ndi^Anderson v Antoorat Corp, 231 NW2d 560^ 
194 Nd) 278 

Okl —^Rjffe PeCrdenm Co v McMichad Asphdt Saks 
Co, 585 P2d 1123 

52 Aik—Fanners Bank, Hamburg v. Fhqua Homes, 
Inc, 531 S W2d 23, 259 Ark 38 

NY—National Ffeight, Inc v. Roberts & Grancdli, 
Inc, 414 NYS.2d 595, 98 Miic2d 851 

Xex_0 M Frankhn Serum Co v C A Hoover ft 

Son, QvApp, 410 S.W2d 272, err. ref no ncv. 
err. Sup, 418 SW2d 482r-Mdbky v Mobil Oil 
Co, Subwhaiy or Divisioii of Sooony-Mobil Oil 
, Co, GfvApp. 431 SW2d 942, err dism—State 
Farm Mnt Auto Ins Co v White, QvApp, 461 
S W 2d 476—Monsanto Co v Thradier. Qv Ap^, 
463 SW2d25, err dism 
Gnue of action rnnat be atatod 
Tex—Andietta v West, Qv App, 318 S W2d 768, err 
ref no rev err 

Ageney not eeteblished 

Tex—J I Case Co v. Darey, QvApp, 424 SW2d 
501 

**Agency’’ or ^'repreaentaHve** Gongtrned 
Tex—Humbk Oil ft Refining Co v Preston, Civ App, 
487 SW 2d 956, vac on oth grds 94 S Q 1394^ 
415 US 904, 39 LEd2d 459, mand oonf. to 515 
SW2d929 

53 La—Perkma v Brothers of Christian Sohods of 
Lafeyette, App. 71 So 2d 400—Stedcler v Conti¬ 
nental Oil Co, App, 129 So2d 74—Stewsxt v 
Hertz Corp. App, 281 So.2d 465 

54 Miss—Hartford Fire Ins. Co v Producer's Gm of 
Hernando, Inc, 326 So.2d 807. 

Okl —Gontmental Oil Co v Wheat, 132 F 2d 947, 192 
Okl 11 
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T«x~5hflldon PetroleQm Co v Force, QvApp, 546 
SW2d954. 

56 Ark—Cavette v Fond Motor Ciedit Oo, 545 
SW2d 612, 260Aik 874 

Okl^Comtuicntal Qd Go v Wheat, supra, n 54. 

57 Qa.—Rossville Crushed Stone, Inc v Massey, 133 
SE2d 874,219 Qa 467 

W Or—6enilerv Oook-Waite Labontones, 278 P 2d 
150, 203 Or 139 

§ 1933. — Objections to, and 
Change of, Venue 

pi«el97 

62 Ala^-Gx parte haxrmgton Co, Inc, 414 
So 2d 74 

Fla—Onyhound Oorp v Rosart, Ai^, 124 So 2d 
708—HbQywood Meoaonal Park, Inc. v Rosart, 
App, 124 So 2d 712—Tooefaton v Atlantic Coast 
LinoR Co, App, 155 So 2d 738 
NY—Philips V Hooker Chenucal Oorp, CAFla., 
375 F 2d 189. 

BIsbt not absolute 

(2) Other matters 

NC—Cram & Denbo, Inc v Hams ft Hams Const 
Co. 108SE2d 122, 250 NC 106 
68 Gal—Umted Pao Ins Co v Superior Court of 
Sutter County, 62 CalRptr 737, 254 CA2d 897 
SC-Sandenv Alhs Cbahnen Mfg Co, 111 SE2d 
201, 235 SC 259 

70 Ah—Ex parte Southern Bell Td ft Td Co, 99 
So2d 118, 267 Ah 139 
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75. Evidence IteU anfOdent 
Tex—Paedk Fteanoe Corp v Ramaey, OvApp, 305 
S.W2d297 

Scope of inqiilnr 

Tex-^Pacific Flmance Corp v Ramaey, GrvA.pp, 305 
SW2d 297. 

76 Tea—Firestone Tire ft Rubber Co v C H i pman , 
QvApp, 194SW2d609 

Evidence held anflldegt, etc. 

Tex.—Jackson Brewmg Go v Clarke, GtvApp, 346 
S.W2d 149, err dism 

77. No t n il lMta n dtng lack of pennit to do had- 
neai 

ThLr—McMullen v Burton Auto Spnag CorpocBtion, 
CtvApp, 138SW.2d823 

78 Tex—Fousev OnlCC ftSF.Ry.Oo,0[vApp, 
193SW2d241 

§ 1934. Limitations and Laches 

82. US—Wodbnen's Oompensatioa Bureau, State of 
ND V.H.F Johnson Co, DCNI), 135 F.Snpp 
901. 

Ihd^-CJ.S. eftad h Foedund v. New Yoifc Cent 
System, 252 NE2d 502, 504^ 146 IndApp 1 
Blum—Pomeroy v Natnnal Qiy Co, 296 NW 513, 
209 Mnm. 155, 133 A.L.R 766 
Tex—Mdudfay v Barrett Mdhh Home Transport, 
Ine.,avApp,473SW2d 643. 
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87. US—Sterner v. 20th Centmy-Fox FUm Carp, 
CAuCd, 232 F 2d 190—Workmen's Oompeasap 
UOQ Bui^ State of NJ). v. H F Johnaaii Co, 

' PiCKJX,135FtS^ 901 
89 US—Worianai’a Compensation Bureau, State at 
KD V H.F Johnson Go,DCND, 135FSupp 
901. 

{1^ Paztifis 
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9i K,Y/-4d9hev.haseive^Inc,334NYS2d796^ 
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Under federal mlea of dvll procednre 
Dd—Rollins Intern, Inc v International Hydiomes 
Corp, Ch. 295 A2d 592, aflBl, 303 A2d 660 

General rules are applics^le as to 
necessary parties in actions against a 
foreign corporation.®** 

94wl. Persons held not neceeaary partlei 
La—^Martm-Owsley, Inc, v Phihp Fredas Inc, 12 
So2d27a 202 La 554 
Tndfspensshle parties 

U S—Huttenan Brethen of Wolf Credc as a Church of 
Sterlmg, Alberta, Canada v Haat, DC Mont, 116 
"PSupp 37 

Additional defendant 

Pa.—Oms V Pennsylvama Power Co, 14 D A; C2d 
254. 106 PLJ 147 

Z Amendment to name proper plaintilf 
N Y—Seiberlmg Tire ft Rubber Co, Division of Fire¬ 
stone Tire ft Rubber Co v Blazk a, 287 N Y S 2d 
103, 29 AD2d 750 

In particular cases, certain foreign 
corporations have been held not proper 
parties.^’ 

2i6 Dd—Striker v Cbesler, 161 A 2d S76, 39 
DdCh 193 

Wash—Natunial Business ft Property Exchange Inc v 
Shmolt, 323 P2d 12. 52 Wash 2d 71 

Third party defmidant 

N Y —Constnictm Management Corp v Brown ft 
Root, Inc, 229 NYS2d 70, 35 Misc2d 223 

§ 1936. Defenses 

3 Pa—Whitlock's Inc v Lenahan, 34 LuzLegR^ 
419 

Tex—CJJS. cited m State v Cook United, Inc. Qv 
App, 463 S W 2d 309,515, mod. Sup, 469 S W 2d 
709 

FaRnre to register 

US—Hartmann v Time, Inc, DCFa, 64 FSupp 
671, vac m part rader set aside, CCA, 166 F2d 
127, cert den 68 set 1495, 334 U.S 838, 92 
LEd 1763, 1 AJLR2d370 

§ 1937. Process 

Library References 
Corporations cs»668. 

6 US—Ssantay y Beech Aircraft Ooip, DCSC, 
237 TSm 393,afid,CA, 349 F2d60 
Oil—Confidential, Ino v Supenor Court Jh and For 
Los Angdes County, 320 PZd 546,157 CA 2d 75 
Dd-Stnkwv Ghcder, 161A 2d 576^ 39 DeLCb 193 
DC—Fiat Motor Co v Alabama Imported Gus, Inc, 
CA, 292 F2d 745, 110 U.SAppDC 252, cert 
den 82 SQ 175, 368 US 898, 7 LEd2d 94 
Fh—Confederati on of Canada Life Ins Oo v Vegay 
Annman, 144 So 2d 805 

Kan—Raw Val Produce Co v Railways Ice ft Servioe 
Oo., 269 P2d 1038, 176Kan 31Z 
La--^onnami y Burnham's Van Servioa, App, 73 
So 2d 640 

NJ—Dnoud y Kleveo Ihv Go, 103 A2d 257, 30 
NJSuper 38 

NY—Pxmoeiiooie y Colorahake Coip, 140 NYS2d 
250—Vu-U-Matic Door Opener Coq> y Webeter 
Elec. Co, 191 NY$2d 408, 20 Mac 2d 117 
Or—Sender v Cook-Waite Laboratories, 278 P 2d 150^ 
203 Or 139 

Pa—Rdfainson v Coos Bay Pulp Corp., 33 Dd Co 
498—Cohen v Ddiware, Lackawanna ft Western 
R.Go,7D ftC2d235,57LackJiir 61. 

Reqniremcoti for service to he vnUd 
US—Lone Star Motor Import, Inc v. Crtroen Gsn 
Corp, CATex, 288 F2d 69-lleame v. Dow- 
Badische Chemical Oo, DCTex., 224 FSopp 90 
—Woodham y. NorthWeni St^ ft Wire Co, 


CAFh, 390 F2d 27—Budde v Lm^Temco- 
Vou^t, Ine, C ANM, 511 F2d 1033 
Ph-4olm Blue Co V Roper Pump Oo, App., 324 
So2d 147 

NC—^Byham v National Qbo House Corp, 143 
SE2d 225, 265 NC 5a 23 ALR.3d 537 
Pa—Ddaware Val Surgical Supply Oo, Inc y GetuU- 
TIC ft Medicd Centen, Inc, 299 A 2d 237, 450 Pa 
239 

Wyo—Ford Motor Co v Atgndlo. 382 P2d 886 
Ads of subsidiary 

NJ—Unicon Invtttments v. Ftsco, Inc, 349 A 2d 117, 
137 NJSuper 395 
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7 DC—Goldberg v Southern Binlden, CA, 184 

F2d 345, 87 USAppDC 191 
La.—Swann v Ferformanoe Contractors, Ltd, App, 
271 So2d 294, writ den. Sup. 273 So2d 847 
N C—State Hi^way and Pubbe Woiks Commission y 
Diamond SS Trtuisp Corp, 34 SE2d 78, 225 
NC 198 

Pa—Robinson v Coos Bay Pulp Coip, supra, n 6 

8 NY—Oaro&no v US Trottmg Ass'n, 355 NY 

S2d 702, 78 Misc2d 33 

§ 193g. -Statutoxy Provisions 

9 U.S—Tesonero v. A/S J Ludwig Mowmekds Re¬ 

den. DCNY, 133 FSupp. 352, revd on oth 
gids, CA, 232 F2d 311—Edwards v Scott ft 
Fetter, Inc, DC NC, 154 FSupp 41—Anderson 
V PemicraftTool Co, DCm, 200 FSupp, 145- 
Keslerv Sdietlty Equipment Corp, D CCal, 200 
FSupp 678—Lmnbennens Mut Cas Co v Bor¬ 
den Oo, DCNY, 268 FSupp 303 
Ark—Teague v Home Mortg ft Inv Co, 465 S W 2d 
312, 250 Ark 322 

Oa—RossviUe Crushed Stone, Inc v Massey, 133 
SE2d87A219Ga 467 

Hawaii—Atlas Elevator Co v Piesidmg Judge of Cu^ 
out Court of First Cncoit, 412 P2d 645, 49 Haw 
129 

Mo—State ex id Henning y Williams, 131 SW2d 
561, 345 Mo 22 

Mont—Mcmtana Vallty Land Co v Bestul, 253 PZd 
325, 126 Moat 426 

Nd)-Hills y Burnett, 109 NW2d 739, 172 Neb. 37a 
vac 83 Sa 914, 372 US 591, 9 L Ed 2d 961, on 
ronand 125 NW,2d 66, 175 Neb 87L 
NYr-Dniokerman v Harbotd, 22 NYS2d 595, 174 
Miso 1077—Schwab Bros Trudona Inc v. Mon¬ 
roe County Water Authonty, 223 NYS.2d 3, 32 
Mnc2d67S 

Ohio-^Litsmger Sign Oo v Amenoan Sign Co., 227 
NE2d 609, llQluoSt2dl 
Pa—Neuhg v Gcntnxy S{mnkler Corp, 60 DaityhOo 
585—Lower Menon v 34 Derwen Road, Ine., 

63MontgOo 126,aifil 66 A 2d 293, 362 Fa. 149 
Temx-nAtehiioii, T ft SF Ry Co v Orth, 361 
SW2d 113,50TeimApp 317 

EmnydoM 

Dd-Klem y Sunbeam Corp, 94 A.2d 385, 8 Tory 
526, adhered to 95 A 2d 46a 8 Teny 575 

Chrpoittkn iNt fnaUfM to do hnsiMM 
Fh-zarin V Charles Pfizer ft Co, 128 So.2d 594 
Broid CoBstmctfon 

US^-Shealy v. Challenger Mlh Co. CASG, 304 
F2dlQ2 

Mo—Ward v Cook United, Inc, App., 521 S.W2d 
461 

Service of proceeo not mtihoiiied tor activity 
which did not give riM to ennae food oa 

US—Cunse v CIncato Blower Corp., IXCFa., 207 
FSupp 177 

Statute not applicable to anapeadod or dtartor- 
forfdted cMporatkma 

CaU-Lewisv LeBaron, 61 CdRptr. 903, 254 CA.2d 
270 
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Certificate of flctitioiis mune 

Nov—^McCnDodi Gnp v 0*Doiiiien,433 P2d839 83 
Nov 396 * 

10 US—LombennensMiit Gu Co V BoidcnO) 

DCNY, 268 FSupp 3C»-.Wlute v. Seabooid 
Coast LmoR Co. DCPJl. 48 FRD. 454. 
Alaska—Nortlieni Snpidy, Lie v Cnrtiss-Wn^ COrp. 
397PAlt013 

Ara—SchermgCoip v Cotlow, 385 P 2d 234,94 Anz 
365,17 A L R3d 617—Lyconung Divisioa of Avco 
Cocp V, Siqienor Court of Mancopa County, 524 
P2d 1323, 22 AnzApp 150 
Cd—General Motors Corp v. Suponor Court for Los 
Angdes County, 93 CalRptr 148, 15 CA3d 81 
Fla—QoUstan v Wometoo Enterprises, Inc, App, 
139 Sold 892—American Baseball Cap, Inc v 
Doznula, App. 308 Sold 639, app after remand 
359 Sold 483, wnt discharged. Sup, 366 So2d 
443 

Iowa—Tice V WilmmgtonChemical Corp, 141 N.W2d 
61^ 259 lows 27, qp supp 143 NW2d 86, 259 
Ibwn 27 

Kanu—Board tit CcaL*n of Butler County v 

Sivalla ft Bryson, 217 P 2d 107a 169 Kan 225 
Me—Estabroeft v Ford Motor Co, 10 A.2d 715, 136 
Me 367, foU 10 A2d 719, 136 Me 375 
Mo—Btate ex rd MFA Mut Ins Co v Rooney, 406 
SW.2d 1 

NY—CJjS. dtad in Sdilago v Seaboard Frogbt 
Lines, 65 N YS2d 369, 37a 187 Miic 732-aill- 
more V J S Inakip, Inc, 282 NYS2d 127, 54 
Miac2d218 

Ohio—Perkins v. First Nat Bank of Cniwntmti, 79 
NE2d 159 

Pn—Oms V PennqrlvaniB Power Co, 14 D ft C2d 
254, 106 PL J 147-4^fetz|er v. Samud Cdiot, 
Inc,31LdiLJ 184—Wenzd v. Moms Distribotr 
mg Co, 266 A2d 662, 439 Pa 364 
Tex—Anglo Memcana de Sequros, SA v Ehzondo, 
Civ App, 405 8 W2d 722, err ref no rev err.— 
Bankers bfe ft Caa Co. v Watson, CivApp, 436 
S.WJd 404, err ref no rev err 
Defect enraUe 

La—Boykm v Lmdenkianar, App, 252 So 2d 467, 
apfdieatiou den 254 So 2d 618, 260 La IS 

11 US—Shddon Sted Corp V Standard Fimit Co, 
DCDd, 219 FSupp 521 

Ana—Sphering Corp v Cotlow, 385 P2d 234,94 Anz 
365, 17 ALR3d617 

Cal—OroNav Co v Superior Court of Cal m and for 
Qty and County of San Feancuoo, 187 P2d 444, 
82 Gal App 2d 884 

N J — Daoud V. Kleven Inv Co , supra, n. 10 
NY—Ames v Seneo Products, 146 N.Y.S.2d 298, 1 
AD.2d 658. app gr 149 N YS2d 212, 1 AJ>.2d 
774 

Wis—Hudi V ChicagQ, St P., M. ft O Ry Co, 90 
NW2d 154,4WiB2d 132 

Wyo—Ford Motor Co v Argodlo, 382 F2d 886. 

Prlnary pnrpoM 

UStF-^naherty v. United Fagmern ft Conatruotois, 
Inc.DCFa., 191F.SUPP 661. 

12 U.S—Weator Xbeaties v Warner Bros Pietures, 
DCNJ, 41 F.Sopp 757—Knott Carp v Fut^ 
man, atqnv. n 10—Mnsisdppi Wood Preservmg 
Go V RoCbsdiild, CAMns. 201 F2d 233, ttit- 
mgMiiaiaavpilaw-MiasnsqiiaClieaiicalCQcp v 
Vnloan-Cmciimati, Inc., DCMiss, 224 FSupp 
11,afia.,CA,338FJd662—CarlsonV C h at fi dd 
Madunety Co, DCMmn, 228 FSiqip 162 

Aiiz—Sehering Corp. V, Ootlow, 385 P 2d 234,94 Ariz 
365. 17 ALR3d617 

Dd— V. Sunbeam Corp, 95 A2d 46a 8 Terry 
575 

D.C-MCKeona v UdaU, CA, 418 F2d 1171, 135 
U.SAppDC335 

Fla.—Mapus V Manus, App, 193 So 2d 236 
Lad—Second Red E^ Investments v Jdiann, 111 
N£2d 467, 232 Ind 24 

lowa-Bbn V Ekctromcf Corp of Amenca, 113 
N W2d 313, fewa ^ 

Kan—Fteeman v. Kdtner, 259 P2d 228.175 Kan 37 


NY-^8abmowitz V Ka]ser.Fxazer Oorp, 96 N Y S 2d 
642, 198 Misc 707, afSd 102 NYS2d 815, 278 
AppDiv S84,aird 100 NE2d 177, 302 N Y 892 

Pa—Moore v Ohio River Co, 177 A 2d 493, 406 Pa. 
272 

Wyo—Ford Motor Co v Argtidlo, 382 P2d 886 
Statutes not retroaetbre 

Conn—Martmv Sasgen Derrick Co, 166 A 2d 862, 22 
ConiLSnp 219 

Fla—Zum v Charles Pfizer ft Co. 128 So2d 594 

Old—B. K Sweeney Co v Qilondo Interstate Gas 
Co, 429 P2d 759. 

Statiite appUcdile to pentfing acdons 

US—Ghovan v E I Du Pont De Nemours ft Go, 
DCMieh, 217FSupp 808 

Statiite retroaettye 

U S —Lumbermens Mut Cas Co. v Borden Co, D C 
NY, 268 FSupp 303 

La.—Covmgton v Southern Specialty Sales Go, App, 
lS8So2d79 

13 US—Sigler v Youngblood Tmdc Lmet, Inc, 
DCTenn, 149 FSiqip 61 

Or—State ex rd Massachusetts Bonding ft Insurance 
Co V Updegraff, 141 P2d 251, 172 Or 246 

Statntory amendmart 

Conn —Connecticat Tool ft Mfg Co v Bowsted Dm* 
tnbutoia, Inc, Com PI, 190 A 2d 236, 24 Conn 
Sup 290 

14, US—Musunppi Wood Preservmg Co v Roths^ 
child, C A Miss, ^1 F2d 233—Edwards v Scott 
ft Fetzer, Inc, DCNC, 154 FSupp 41 

15 US—Star Elkhom Coal Co v Red Ash Poo- 
ahontss Goal Co, DCKy, 102 FSupp 258— 
Hartley v Stoux Qty ft New Orleans Bm^ Lmes, 
Inc, C A Pa., 379 F 2d 354 

Tex—Investora DivexsiSed Services, Inc y Bruner, 
QvApp., 366 SW2d 8ia err ref no rev err 

16 US—Flono V Powder Power Tool Corp, CA 
Pa,248 F.2d 367. 

N Y —Runs V Pepper Poultry Co., 21 N Y S 2d 791, 
174 Misc 801 

17 US—Gargae v Smith-Rowland Co, C AEl, 170 
F2d 177—Ganaher v. Chemical T^annim Tank 
Lmes, Inc, D C Tenn, 367 F Supp 1063 

Kan—Magnoliapetredeum Co v Moyle^ 165 P2d419, 
160 Kan 722, adhered to 175 P2d 133, 162 Kan 
133—Groat v Shallow Water Refinmg Co, 245 
P2d 1208, 173 Kan 346—Freeman v Kdtner, 
siqni, n 12—Kaw Yd Produce Co v Railways 
Ice ft Service Co, sopa n 10—Pfainipa Petroleum 
Go y Mdoce, 297 P2d 183, 179 Kan 482—Toed- 
man v Nooter Corp, 308 P 2d 138, 180 Kan 703 

Ohm—Perkins v Fust Nat Bank of Cmcinnati, supra, 
n 10 

OU—KeOqy v Tiavders Indem Co, 184 F2d 759, 
199 Okl 151. 

Fa—Wstson v Kramer Bros Fcmglit Lmes, 54 Pa Dist 
ftCo 42 

Wyo—Ford Motor Co v ArgueDa 382 P2d 886 

18 US—De Goha v Twentieth Century-Fox Film 
Ooip.DCCd, 140 FSupp 316 

19 Oa—Rossvilk Crushed Stone, Inc v. Massey, 133 
SE2d 874>219Ga 467 
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26 Cd—Ofo Nav Go v, Superior Court of Gd m 
and for City and County of San Francuoo, 187 
P2d 44A 82 CalApp2d 884—Detach ft Co v 
Cdbsr, Lm, 39 GiLRptr. 626, 228 CA2d 556 

27 US—Ketdi V Atlantie Coast Lme R Go., DC 
Tenn., 51 F.Siqq> 243—Commonwealth Od Refin¬ 
mg Co v Hdudey Process Corp, DCPuerto 
Rmo^ 185 FSupp. 485 

Tenn—Texas Co, y Omi, 156 S*W.2d 809, 178 Tenn 
239 

30 Ala—Sttte Farm Mut Auto Ins Co v Barrow, 
Ov., 243 Sold 376, 46 AlmApp 392 

Kan—Land Mfo, Ino. v. Highland Park State 
470 P 2d 782, 205 Kan 526 
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31 US—McWhorter v Anchor Seram Co, DC 
Axk. 72 FSupp 437—McKmgdit v Greenlee, 
D C Ind, 133 F Supp 830—Benardi Bros, Lm v 
Pride Mfg, Ine, C ANJ, 427 F2d 297 

Gal—Gosper v Smith ft Wesson Aims Co, 346 P2d 
409, 53 C2d 77. cert den.SOSCt 755, 362 US 
927, 4 LEd2d 746-Buckner v Industnd Acc 
Commission, 38 CslRptr 332, 226 CA2d 619 
Pa—LeVdle v Fennsylvaiua R. Go, S3 FaDist ft Go 
77 

32 US—American Type Founders Go. v Miidler 
Color Plate Co, DCWis, 171 FSupp. 249 

Ala.—New York Tnnea Co v Sulhvan. 144 So 2d 25, 
273 Ala 656, tevd onoth gids 84 set 710, 376 
US. 254, 11 LEd2d 686, 95 ALR2d 1412, mo- 
tmnden 84SCt 113a two cases, 376 U.S 967, 12 
LEd2d 83 

Alaska—Northern Supply, Inc v Curtiss-Wnght Corp, 
397 P 2d 1013 

Fla—Zmn v Charles Pfizer ft Co, 128 So 2d 594 
N Y —Kuns V Pepper Poultry Co, supra, n 16 
Particiilar statutes held yaltd or not nnconstltii- 
tional 

US—Spar v Robert C Herd ft Co, DCMd, 189 
FSupp 432—Oloafis v SS Yiosonas, CAMd, 
342 F2dS46. on remand, DC. 254 FSupp 825 
Afid m part and revd m pert on oth grds 387 
F2d460 

Iowa—Tice V Wilmington Chemical Corp, 141 NW2d 
616, 259 Iowa 27, op supp 143 NW2d 86. 259 
Iowa 27 

Particular statntes held inyalid or unconattfe- 
tional 

US—Leach v Farnsworth ft Chambers Co, DC 
Colo. 231 FSupp 157. 

33 US—Omaha Hardwood Lumber Co v J H 
Phipps Lumber Co, CCAArk, 135 F2d 3— 
Gr^ V Equitable Powder Mfg Co, D C Aik, 99 
FSupp 237—Thompson v Liberty Mat Ins Go 
of Boston, Maas, CAOU, 390 P2d 24. 

Iowa—Andersen v National Presto Induatnes, Inc, 135 
NW2d 639, 257 Iowa 911 

Mas —Davis-Wood Lumber Co v Ladner, 50 So 2d 
615, 210 Miss. 863 
34. Statute held inyahd 
Mo—State ex zeL Pressner ft Co v Scott, 387SW2d 
539 
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Retroapectiye appUcatfon of amendment 
US—Hue V Umted Airlmea Corp, DCOa, 295 
FSupp 860 

41 US—Mornson-Knudsen Co v. Pboemx Ins. Co 
of Hartford, Conn. CCAArk, 162 F2d 673— 
State St Trust Co v British Overseas Airways 
Corp., DC NY, 144 FSupp 241—Flono v Pow¬ 
der Power Tool Corp, CA Pa, 248 FJd 367— 
Al&v CmnpagmeGcneraleTransatlautique,DC 
Mo, 228 FSupp. 874. 

Cal^CJ.S. cited in Kauffinan v Meybeig, 140 F,2d 
210, 217, 59 Cal App Jd 730 
D C—BahUce v. Byr am , Mon App, 78 A 2d 384 
NC—Townsend v Carofana Coach Go, 56 SJB2d 39, 
231 NC 81. 20ALR2d 1174 
Ohio—Tank Car Stations v, Harsany, 76 N.E2d 716^ 
148 Ohm St 459. 

SD—day v. Kent Od Qd. 38 NW2d 258, 72 SD 
629. 

.Scrrlce held appUcable to contracts 
Ark—Hot Springs Sdiool Dnt No 6 v. Sniihce Gom- 
hnstion Corp, 261 SMM 769, 222 Ark 391. 
Maklhg contract with state reaident 
US—Bwing V Lockheed Aircraft Corp, DChfiim, 
202FSupp 216. 

42. nytf F t of — * 

Qa-Gdld V Pfoneer Fund, Lm, 132 SE2d 144> 107 
GaApp 853 

44. OMMent yolf when atatnte repealed 
Ga—Gold V Pioneer Fund, Inc, 132 SE2d 144, 107 
GaApp 8SS 
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§ 1939. —— G^eral Form and 
Requisites 

45 NJ -^Dmool v Bnriingtoa-Bnstol Bndge Go, 86 
A2d201,8NJ 433,oert den 73SCt 25, 33, H 
344 US 838, 97 L.Ed 652, leh den 73 Sa 181, 
two cases, and 73 SCt 182, 344 US 888, 97 
LEd 687 

Mhnomer correctdile 

NY-—S^wab Bros Truckings Inc v Monroe County 
Water Authority, 223 N YS2d 3, 32 Misc2d 675 
45 Gal —General Motors Corp v Supenor Court for 
Los Angdes County, 93 CalRptr 148, lSCA3d 
81 

NJ—Daghan v Bevenge Retailer Weekly & Trade 
Newspaper Corporation, 16 A 2d 612,18 N J Misc 
705. 

§ 1940. — Place of Service 
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55 US—Clay v, Thomas, DCNY, 185 PSupp 
809—Wiaocxism Metal &. Chemical Coip v De* 
ZunkCozp, DCWis.222FSupp 119—Norte & 
Co V Huffines, DCNY, 222 FSnpp 9a app 
disni,CA,319F2d336 

Mo.—State ea lel Hennmg v Williama, supra, n 9 
NY—Feathers v McLucas, 251 NYS2d 548, 21 
AD2dS58,revd onoth gids 209 NE2d68, 15 
NY2d 443, 261 NYS2d 8, cert den 86 Sa 
241, 382 US 905, 15 LEd 2d 158 
0)d—Magnolia Petrolenm Co v Evans Luxnber Co, 
351 P2d 1067 

Place of bmiiiem 

US—Paramount Paekagmg Coip v H B Fuller Co 
ofNJ.DCPa, 190FSupp 178 
Serfioe held proper 

Ohio—OOldaniith v. Tnms W<»ld Airlines, Inc, 191 
NE.2d8S5 

55. Salt in federal oonrt 
US—Gannght v Oenecal Fmance Corporation, DC 
m.33FSupp 241. 

50. NY —Oeneral Acc Fire ft Life Assur Corp v 
AEmty Ina Co.. 279 NYS2d 422, S3 Misc2d 
596 

52 N.Y—Dougfaney v Fauset, 170 N Y S 2d 419, 9 
Misc.2d759 

Tex—Aamco Automatio Transmissioiis, Inc v Evans 
Advertumg Agency, Inc, OvApp, 450 SW2d 
769, err nf no rev err 

It has been held that under statute 
relating to service of process and sub¬ 
mission to jurisdiction a foreign corpo¬ 
ration may be validly serv^ on its 
representative outside the state.^’ 

53.5 Ua-FiddityftGas Co ofNewYorkv Life 
CompaiiMa, Inc,DCNY,36FRD 267—Eigen 
M^ Corp V BOB Mfh Corp, DCNY, 271 
FSnpp 269—Cordon v Intermtioiial Td ft Td 
Ooip,DCm,273 F.Sopp 164 
Anx/—POglcr v. Sulhvaii, 432 P 2d 593, 6 Anz App 
338 

PI—Kstional Gas Apphanoe Carp v AB Electroinx, 
CAm,Z70F2d 472, cert den 808.0 584^361 
US 959, 4LEd2d542 

NY—Hoard v. US Pamt, Lacquer ft Chemical Co, 
253 N Y S2d 89, 44 MhcJd 72 
Waah.—Golden Gate Hop Ranch, Ina v Vdsiodl 
Chamed Corp, 403 P2d 351, 66 Wash2d 469, 
cert den. 86 SO 644, 382 US 1025, 15L.Ed2d 
539. 

Serfke Invalid 

Cd—FedexdMadi.ft WdderCo v Superior Court of 
Lot Angdea County, 66 Gd Rptr 841,259 C A 2d 
927 

Gorpantton bald doing hnafaieag fat state 
U&p-^tirHng H omex Corp v Homaaote Co. CA 
<rY;437 F2d87 


§ 1941. — Persons Who May Be 
Served in General 

67, US —Lumbermens Mut Css Co v Borden Co, 
DCNY. 268 FSupp 303—Potter's Photographic 
Applications Co v Ealing Corp, DCNY, 292 
F Sniv 92—Aquascutum of Lcmdon, Inc v S $ 
American Chamiaon, CANY, 426 F2d 205— 
Tanner v Presidents-Firrt Lady Spa, Inc, DC 
Mo, 345 FSun> 950 

Anz—^Reed v Real Detective Pub Co, 162 P2d 133, 
63 Anz 294-^Amencan Motors Sales Corp v 
Supenor Court In and For Puna County, 494 P 2d 
394, 16 AnzApp. 494 

Ark -International Paper Co v Aud, 196 S W 2d 578, 
210 Azk 425 

Cal —Echpse Fad Engmeermg Co v Supenor Court In 
and For Qty and County of San Ftancisoo, 307 
P2d 739, 148 CA2d 736—Suns v National Engi- 
neermg Co, 34 Cal Rptr 537, 221 CA2d 511— 
Oeneral Motors v Supenor Court for Los 
Angeles County, 93 Cal Rptr 148, 15 CA3d 81 
DC—CoUins V New York Ctotral System, CA, 327 
F2d 880, inUSAppDC 182 
Qa—American Photocot^ Equipment Co v Lew 
Deadmore ft Associates, lac, 193 SE2d 275, 127 
OaApp 207 

Mass—Kagan v Umted Vacuum Appliance Corp, 260 
NE2d208, 357 Mass 680 

Mmn—Babcock v ^mcamenca-Blair Corporation, 4 
N W 2d 89, 212 Minn 428—Continental Conven- 
tum ft Show Mawagement v American Broadcast' 
mg Co. 41 N W 2d 263, 230 Mmn 217—Kalthoff 
V Deere ft Co, 161 N W2d 313, 281 Mmn 210 
Nev—Certain-Teed Products Corp v Second Judicial 
Dist Court, 479 P2d 781. 87 Nev 18 
N J —^Yedwab v M A Richarda Corp, supra, n 10— 
A ft M Trading Corp v Pennsylvania R Co, 100 
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A D 2d 707, app. den 154 N Y S 2d 839, 2 A D 2d 
781. 

Managmg agent of sidMddiary 

US—Hendricks v Alcoa SS Co, DCPa, 203 
FSupp 33 

Proof of search for ofBoen 

NY—Internationd Busmess Machmes Corp v Barrett 
Division Allied Chemiod A Dye Corp, 229 N.Y 
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54 US —Supreme Wine Co v. Distnbutoii of New 

Inc, DCMaas, 198 FSupp 318—^Bo- 
bnek Corp v Amenesn Dispenser Co, C A,Cd, 
377 F2d334 

Anz —Schenng Corp. v Cotlow, 385 P 2d 234,94 Anz 
365, 17ALR3d617 

Cd— Socony-Vacuum Od Co v Superior Court m and 
for Qty and County of San Fiancuco, supra, n 
21—Echpse Fuel Engmeeniig Co v Supenor 
Court In and For Qty and County of San Pranos- 
co,307P2d739, 148 CA 2d 736—Sims v Nabon- 
d Engmeeniig Co, 34 CatRptr 537, 221 C.A2d 
511—Brown v Birchfidd Boiler Inc., .38 Cd Rptr 
92, 226CA2d487 

ni—Pergl V US. Axk Co, 50 NE2d U5, 320 HI 
App. 115 

Permaa held to be general nanager 

Cd—Gosper v Smith A Wesson Arms Co., 346 P.2d 
409, 53 C2d 77, cert den, 80 S.Q 755, 362 US 
927, 4 LEd2d 746 

55 nH—T aylor v.Ktoiiza(kProduots,hic, 92 A.2d 
91%97NH 517 

57. Teat in detomiiiiiig 

NY—InteniationdBusineNMachmes Corp v. Barrett 
Division Allied Ghemied A Dye Corp, 229 N.Y 
S.2d547, l6AJD2d487 

58 US—Williams v Bruce’s Jukes, DQKy, 35 
F.8npp. 847. 

Cil—Gosper V Smith A Wesson Anns Go, 346 P 2d 
409, 53 C 2d 77, cert den, 80 S a 755, 362 U.S 
927,4 LEd 2d 746. 

NY—Meinhaid,OieeffACo v Higgiiibothain4Bailey- 
Logan Go, supra, n. 22—Taylor v. Royal China. 
Inc, 66 NY.S2d 852—Wdf v. Globe Hoist Co., 
140 N Y.S.2d 527, 285 App.Div 1167, leaig and 
app den 143 NYS2d 818, 286 App-Db. 879- 
Anentex Devdopment Corp v fom A Sites 
Ox. 135NY.S2d 478. 

PerMos held maaaghig agents or bnaliieai 

(Q SD-Biewster v. F C RnaseU Co, 99 N.W.2d 

42. 78SD 129 
G) other peraons 

. US—Twm Qty Scenic Co v. Fknibean Plastics Corp, 
DCMon., 182 RSupp 743—Benham v. Worid 
Airways, Ine, DCHma, 2S3 F.S&pp 588. 

Cd-Csri F W. Boiiwaid G.M.BH v. Superior 
Court In and For Los Angekt County, 330 P2d 
789, 51 C2d 72-Ovecknd Maduned Producte, 
Xdc V Swteghne^ Inc,, 36 GaUlptr. 33% 224 
GA2d46,cert.den 84Sa 1648, 377 UA 967, 
12 LEd 2d 737 

Mnm—Loken v Dfamond T Motor Cir Co, 12 
N.W2d345, 216Mmn 223, 
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Mont—State ex rd Sdiimdtv.DietnctCoiirt of Eighth 
Judicial Dot m and fiir Caanade County, lOS P 2d 
677, 111 Moot 16 

NY—Bemainm v Logan. 227 NYS2d 1009. 34 
Mug 2d 46—Intematumal Bnsmcas Machines 
Ooip V Banett Divuion Allied Chemical & Dye 
Coip.229NYS2dS47, 16 AD2d487 
NC—T^oy Lumber Go v State Sewing Mach Corp. 

64SE2d41S. 233 NC 407 
SC—McDanidv Oulf Oil Corporation, 28 SE2d 815, 
204 SC 186 

Pgraons hdd not to be mniinglng of hnsbieso 

(4) Other persons. 

US—Witdierv Mac Tools, DCNC, 62 FRD 708 
Fla.—Mason v Mason Products Co, 67 So2d 762 
Ind—National Veneer ft Lumber Co v Cnsp, 72 
NE2dS76. inindApp 370 
N J—Westeidak v Kauer-Frazer Corp, supra, n 12 
NY—Fhedman v Gravdy Furniture Co, 234 NY 
S2dl85, 37Muc2dl31 

NC—Shew V Royoe Chemical Co, 168 SE2d 701, 5 
NCApp 444 

SC—Industrial Equipment Co v Frank O Hough Co, 
61 SE2d 884, 218 SC 169 
Wu—Carroll v Wiseonsm Power ft Light Co, 79 
NW2d 1, 273 Wu 490. 71 ALR2d 173 

Sales agent or manager 

(1) US—Coibmv BastianBlessmgCo.DCMass, 
265 FSupp 338 

Qa—Ztnx) Mfg Co V Edwards, 214 SE2d 379, 134 
Ga 315 

N Y—Mastan v Desonneau Dairy-Vend Service, Inc, 
203NYS2d 343. 11 AD2d860 
PenoBs iMld managing or general agents 
Am—Sdienng Coip v. Cotlow, 385 P 2d 234,94 Am 
365,17 ALR3d 617—Air East, Inc v Wheatley, 
482 P2d 899, 14 Anz.App 290 
Mo—Ward v. Code United, Inc, App, 521 SW2d 
461 

Persons held not to be **general or managing 
agenti^ 

U S —De Caire Mmk Ranches v Federal Foods, Inc, 
D C Iowa. 192 FSupp 148—Aquascutum of Lon¬ 
don, Inc V SS American Ch^pion, CANY, 
426F2d205 

**Genena or managing agent” constmed 
US—De Chaie Mink Randies v Federal Foods, Inc, 
DC Iowa, 192 FSupp 148 
Determination gorcincd by realities 
US—Boiyk V deHavinand Aircraft Go., CANY, 
341F2d666 
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60 NY—Wahl V VicanaSngarCo, 144NYS2d 
613, alM 156NY.S2d 993,2AD2d848 
62 U.S—Cohen v Amencan Window Glass Co, 
D.CNY, 41 FSupp 48 mod. on oth grds, 
CCA, 126F2dlll. 

Kan-Fteemanv Kdtner, 259 P2d 228, 175 Kan 37 
NY—Hardaway V nhnauGentR Co, 170NYS2d 
584, 9 Mise2d 705—Vis-U-Matie Door Opener 
Corp V Webster Elec Co, 191 NYS2d 408, 20 
Muc2din 

64 N.Y-Z«Gker v. Baker, 231 NYi;2d 332, 35 
Miao2d 841 

MQiicr agent” 

Teen.—Tucker v International Salt Go, 349 SW2d 
541, 209 Term 95 

65 US—Tokyo Boeki (USAX Inc v S.S. Navan- 
iio,DCNY, 324 FSupp 361 

66 Am.—Sebeniig Cnp v. Cotlow, 385 P 2d 234,94 
Am 365, 17 AXR3d617 

NY^McCaskdl Fdten v Goshn-Bumnigliam Ml% 
Co. 81 N YS2d 309, affd 79 N.YS2d 925. 274 
AppDnr 761 
68. Teat 

NY—Mastan v Desonneau Dany-Vend Service, Inc, 
203 N.Y.S2d 343, 11 AD2d 860 


71 US—Street ft Snath Pohhcations v Shakes, CC 
ATex, 120 P2d 895, cert den 62 Sa 102, 314 
US 653, 86 LEd. 524—Ketch v Atlantic Coast 
LmeR Go, DCTeon, 51 FSupp 243—Ludwig 
V General Binding Co^, DCWu, 21 FRD 
178 

DC—Wemstem v Ajax Distnbutmg Go, MunApp, 
116 A 2d 580 

Fla—Largay Enterprises Ine v Berman, 61 So 2d 366 
NC—McDonald Service Co v Peoples Nat Bank of 
Rock Htn, SC, 11 SE2d 556, 218 NC 533— 
Townsend v Garolma Coach Co, 56 SE2d 39, 
231 NC 81, 20 ALR2d 1174 
Tenn—Texas Co v Cox, 156 S W 2d 809, 178 Tenn 
239 

72 US —Street ft Smith PuNications v Spikes, su¬ 
pra, n 71—^Acme Engineers, Inc v Foster Engi¬ 
neering Co, C A Tex, 254 F2d 259 

NC—Lambert v Sdiell, 69 SE2d 11. 235 NC 21 

Persons held to be local agents 

(2) Pamsv H O Fischer ft Co. 13 S E2d 540, 219 
NC 292 

(3) Other persons —Davu v OwenaConung Fiberg- 
las Corp. DC Ohio, 161 FSupp 371 

Persons hdd not to be local agents 

(3) Other cases-McDonald Service Co v Peoples 
Nat Bank of Rock Hill, SC, suinra, n 71—Cendral 
Motor Lines v Brooks Tiansp Co, 36 S E 2d 271, 225 
NC 733, 162 ALR2d 1419 

Local person subject to control of foreign corpo¬ 
ration 

U S —Delray Beach Aviation Corp v Mooney Airmaft, 
Inc, DCTex, 217 FSupp 255, revd oo oth 
grds, CA. 332 F2d 135, cert den 85 SQ 262, 
379 US 915,13 LEd 2d 185 

73 Anz—^Reedv Real Detective Pub Co,162P2d 
133, 63 Am 294 
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75 US—William I Horlick Co v Bogue Elec Mi^ 
Co.DCMass. 146FSUPP 347—Heraly v Vic¬ 
tor Products Corp, DCWu, 282 FSupp 351 

DC—Dutnet Grocery Stores v Brunswick Quick 
Freeze Co, MunApp, 106 A2d 134 
N J —Weiss v Shapiro Candy Mfg Co, 13 A 2d 304, 
124 NJUw 534, affd 18 A 2d 706, 126 N J Uw 
71 

Tex—Gray Cov Ward, supra, n 12. 

76 US—Cohen v Amencan Window Glass Co, 
CCANY, 126 F2d III—Patd Cotton Co v 
The Steel Travder, DCNY, 107 FSupp 191, 
stating New York law—Elbott v Edwards Bngi- 
neetmg Corp, DCColo, 257 FSupp 537, af¬ 
firmed 364 F.2d 991 

Ark—Hamson v Swift ftGo,139SW2d4,2(X)Aik 
285 

Mum—Oustafton v Johnson, 51 NW.2d 118, 235 
Mum 376 

77 Ark—Hot Spnngs Sdiocd Dist No. 6 v Surface 
CombiutioaCorp,261 SW2d 769,222 Ark 591 

so Aik—Musoun Pacific Tranap Co V Pipkm, 133 
SW2d 851, 199 Aik 339 

81 Mum—Cootmental Conventioo ft Show Manage¬ 
ment v Amencan Broadeastmg Co., 41 N.W 2d 
263, 230 Mum 217 

82 US—Cannon V. Tune, Inc, CCAVa, 115 F2d 
423 

K J—Miklos V liberty Coach Co, 138 A2d 762, 48 
NJSuper 591 

NY—Levmov WaUitzer, 130NyS2d346 
Pa—Miller v Kiamesha-Concord, Inc, 218 A2d 309, 
420Pa 604 

$3 US—Jenseu V VanNonnanCo,DCMina„ 105 
FSupp. 778 , 

Mnm-^Continental Convention ft Show Management 
v Amencan Koadcastmg Co, supra, n 81. 
N.Y—Little Falls Paper Co v Dalemar Paper Corp., 
128 N Y S 2d 305, 205 Muc. 370 


CORPORATIONS §1943 
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Solidtitian phm requirement rale 
86 US—Lawson v Baltunore Famt ft Chrmi na l 
Corp. DCMd, 298 FSupp 373 
Mont—State ex rd Schmidt v Dutnet Court of Eighth 
Judicial Dist m and for Cascade County, 105 P2d 
677, 111 Mont 16 

N J —^Natale v Automobile FUiance Co, 26 A 2d 54, 
20NJMUC 158 

SC—Thompson v Ford Motor Co, supra, n 14 

§ 1943. -Alternative Provisions 
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90 Md—J WbitsoQ Rogers, Inc v Hanley. 319 
A 2d 833, 21 MdApp 383 

NJ—Miklos V Liberty Coach Co, 138 A 2d 762, 48 
NJSuper 591 

92 NY—Mid-Gontment Petroleum Corp v Umver- 
salOd Products Co, lQ2NYS2d 74, 198 Muc 
1073, affd 102 NYS2d 451, 278 AppDiv 564. 
app den 103 NYS2d 126, 278 AppDtv 653 

93 US—Adams v B^rer Cheimcal Co, DCPa, 
188 FSupp 815—Ekctxomc Mfg Corp v Tnon, 
Inc, DCInd, 205 FSupp 842 

Aric —Vaccinol Products Corporation v Stated fin- Use 
and Benefit of Phillips County, 156 S.W 2d 250, 
203 Ark 302r—Hot Spnngs School Dist No 6 v 
Surfisce Combustion Corp, supra, n 77 
Cal—Federal Mach ftWdderCo v Supenor Couit of 
Los Angdes County, 66 CalRptr 841. 259 CA2d 
927 

Dd—County Plumbing ft Heatmg Qo v Stnne, Su¬ 
per. 272 A 2d 340 

Fla—^DiOiovanm v Gittdson, App, 181 So 2d 195 
Kan—Land Mfg, Inc v Highland Paik State Bank, 
470 P2d 782, 205 Kan 526 
Mias—Hazdl Mach Co v Shahan, 161 So 2d 618,249 
Mua 301 

Nd>—^Yoder v Nu-Enamei Corporation, 300 NW 
840, 140 Neb 585 

NJ—Atto Wddmg ft Mach Works, Inc v Tony 
Contractmg, Inc, 131 A2d 316,44NJ.Snper 586 
NY—Rbbfogd Mill-Andtews Corp v Coppks Go, 
Mfirs. 323 NYS2d 381, 67 Muc 2d 623. 

N C—Spartan Equipment Co v. Air Flacemoit Equip¬ 
ment Go, 140 S.E 2d 3, 263 NC 549 
S.C—State V Ford Motor Go, 38 SEJd 242,208 S.G 
379 

Utah—Prudential Federal Sav. ft Loan AaS^ v William 
L Perara and Associates, 401 P 2d 439,16 Utah2d 
365 

WVb—C rawfind v Carson, 78 SE2d 268, 138 W.Va 
852, 38 ALR2d 1191 

Statute in^n^licable 

<2) Other cases 

US—Raikx Corp v White Mach Go,DCNY,243 
FSupp 381—Hyde Coast, Co v Koelinng Co, 
DCMtss, 321 FSupp 1193 
Hawaii—Atlas Elevaior Co v Presiding Judge of Cir¬ 
cuit Court of Fust Cacmt, 412 P.2d 645, 49 Haw 
129 

Neb—Hurtey v Brotherhood of RR Tnumnea, 25 
NW2d29, 147Nd> 781 

NC—Abney Mills V Tn-Stato Motor Transit Co, 143 
$E2d23S, 263 NC 61 

Agpointnent of stutnlpry rei^ 
oonstraed 

U S —Stavang v Amencan Potaaih ft Chem ic al Corp, 
DCMus, 227 FSupp 786, afld, CXA, 344 F2d 
117 

Jiirisdictioiial reqidreiiienls held net 
US—Andreas v. Imperial Airlines, Inc, DCPa., 211 
FSupp 311—Jdhnstoa v Time, Inc, D.CNC, 
321 FSupp 837, afM m part, vac m part on oth 
grds., CA, 448 F2d 378 

JqjriidictloBel reqpdrenieiitg not met 
US—Thompsou v Liberty Mut Ins. Co. of Boston. 
Mass, OAOkl, 390 F2d24-4^ayette ,v. Volks- 
wagen of America, Inc, D.CTenn, 273 FSupp. 
323 
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§1943 CORPORATIONS 
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La—Fnnctt v Texas A P Ry, Emp Hoqntal Ass’n, 
App, 148 So2d 118 

FtotIsIcmi Umted to coiponitloiis aJmitM to do 

US—McManaman v T W ft C D Shendan Co, 
CAMich, 328 F2d 676, 9 ALR3d 732 

Cbiistniction of itatnte 

Fla—Oooice-Waite Labotatones, Inc v Napier, App, 
166So2d67S 

Hawaii—Atlas Elevator Co v Presiding Judge of Or* 
cut Court of Fast Circuit, 412 P 2d 645, 49 Haw 
129 

lowai—Ttce v Wilnungton Chemical Corp, 141 N W 2d 
616, 259 Iowa 27. op supp 143 NW2d 86, 259 
Iowa 27 

Porpow of Statute 

US—Campania Mantmia.del Nennon v Am^op 
Commodities Cotp, D C La, 237 F Supp 73 
Alaska—Northern Suptdy, Ino v Curtiss-Wnght Corp, 
397 P 2d 1013 

Purpose of extensioii to c or p o radona ^ot an- 
timlzed to do business’* 

Alaskan-Northern Supply, Inc v Curtiss-Wnght Corp, 
397 P 2d 1013 

Tax Uability 

HI—Pep|de of State of Cal v Western Tire Auto 
Stores, Inc. 207 NE2d 47A 32 ni2d 527. apply¬ 
ing California statute. 

Necessity that corporation be doing business in 
in traditional sent f 

US—RadexCorp v White Mach Co DCNY,243 
FSupp 381 

Statute construed 

N C—Abney Mills v Tn-State Motor Ttansit Co, 143 
SE.2d 235. 263 NC 61 

Mlnlnumi contacts 

US—Wdliams v Biasea, Inc, DCTex. 320 FSupp 
658 

Strict compliance necessary 
US—Tbompion v Liberty Mnt Ins Co of Boston, 
Ma8i,CAOld, 390F2d24 
Tex,—Country Oubar Inc v. Ward, CtvApp, 461 
S W2d 651, etr ref no ref err. 

Mjaiamm contacts held lacking 
Tex^—Bodzm v Regal Acoessones, Inc, Civ App, 437 
S.W2d 655, etr. ref no rev err 

Coextansiye with outer Umits of due process 
U S,r—McQuay, Inc v Samuel Schkaberg, Inc, D C 
hhnn, 321 FSupp 902 

Stitnte not applied after repeal 
ldw»—Budihop V. Oeneral Orowtli Prc^wrties and 
Oeoexal Growth Management Corp, 235 N W 2d 
301 

94w NJ—Weus v Shspuo Chndy M^ Oo„ 18 A2d 
706, 126NJUw71 

97 US—Johniv Bay State Abrasive Ptodnets Co, 
DCMd, 89 F,Supp 654—Bodies v Muum Air 
Liiie^DCNJ,lllP,Supp 133-Eppsv Gdden, 
DCNCt 295 FSupp 520-Hyde Const Co. v 
Ko0iniigGo.DCMtsa,321F.Siipp 1193—Sesf- 
ati V. Bi^enidie Motoren Werke AO, D C Pa., 53 
FRJD 256 

Arts—Southwest Metals Go v Saeddeer, 129 P.2d 314, 
59 Am. 374 

Od—Federal Madi ftWddbrCo v Siqwnor Court of 
- LQsAn|dflaCoimty,66Cd.RFtr 841,259CA2d 
927. 

Fla.—Crown Coloay Chdi, Ltd v Honedeer, App., 307 
Scad 889 

NYwT^bhleis y. Eseter Mik-, Co, 41 N.YS2d 577, 

• 180 Mise, 273—MidCSontment Petrdeum Ooip v 
Umversd Oil Products Ca, sopca, n. 92—Good¬ 
man V. Lcrtman, 194 NYSJd 561, 20 Miso2d 
549 ‘ ft J Bakery, Ino v U S Fidcbty ft Guar- 
aii(yCa, 250NYS2d562,21 AD2d783 
Pa.-Spnnier v. Genge, 470 A.2d 367, 403 Pa. 563 
IbiLr-Ciiny V Den Pub Co. QvApp, 438 SW2d 
S87, ctr ref no rev err 


W Va —John W Lohr Funeral Home, Inc v Hess ft 
Eisenhaidt Co. 166 SE2d 141, 152 WVa 723 

Property, or cause of action arising in state 
(4) Cause of actum held to arise out of toruous 
conduct in state 

US—Johnston v Thne^ Inc, DCNC, 321 FSupp 
837, affd m part, vac m part on oth gida, C A, 
448 F2d378 

Canse of action inddent to activity in state 
US—Gordon V John Deere Co, D C Fla, 320 F Supp 
293, ques certified, CA, 451 F2d 234, certified 
question answered 264 So 2d 419, answer to certi¬ 
fied question conf to 466 F 2d 1200, affd 466 F2d 
1200 

Petition insufficient 

Tex—Woodcodc. Cummings, Taylor ft French, Inc v 
Crosswdl, Qv App, 468 S W2d 864 
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2 Fa—White v Stranahan, Hams ft Co, 44 FaDist 
ft Co 312,4M<mn)eLR 22 

§ 1944 . -After Termination of 

Office or Agency 

9 US—Coakley v Frank A Mmsey Co, DC 
Mass. 50 FSupp 83—Stephenson v Triangle 
Pu b heatu m s, DCTex, 104 FSupp. 215—West- 
cott-Alexander, Inc v Dailey, CAVa, 264 F2d 
853—Oranite Chemical Q>rp v North^Codft 
Dock Corp, DCMe, 249 FSiqip 597—Ward v. 
Associated Motorcycles limited, DC Mass, 250 
FStqip 128 

Midh—Jskubowski V Ooebd Brewing Co, 124NW2d 
241, 371 Mich 383 

Cancellation of licmise 

Obu^Tank Car Stationi v Hsrsany, 76 NE2d 716, 
148 Ohio St 459 
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13 U S.—Kake School Dist v P E Hams ft Co, 
DCAlaska, 101 FSupp 290, 13 Alaska487 
Anz—CJS. ertad in Guzman V Montgomery Ward ft 
Co, 450 P2d 427, 430, 9 AnzApp. 186 
NJ—Arco Wddmg ft Madi Works, Inc v Terry 
Co n tracting, Inc, 131 A 2d 316, 44 NJSuper 
586 

15 US—Kake School Dist v P e Hams ft Co, 
DCAlaska, 101 FSupp 290, 13 Alaska 487— 
Soulfa V Nederlandsche Stoomvaart MU 
‘XJoeaan” N V, DCTex, 255 FSupp 548 

16 NY—Ange v Oeneral Crushed Stone Co, 30 
NYS2d 912, 262AppDiv 553 

Reaident agent cannot nnilaterally reaign or 
remoyu hhnseif 

Fla—Rever v Lapidus, App, 151 So2d 61 

Tennliiatlon of registration 

US—Anderson v U.S, DCPa, 220 FSnppw 769 

17 US—Ftonchv Gibbs Corp, CAN.Y. 189 F2d 
787. 

Gal—OroNavCo v Superior Court of Cal m and for 
Qty and County of San FtanciscD, 187 P 2d 444, 
82 Cal App 2d 884 

However, it has been held that where 
the anl^rity of an agent was revoked 
only shortly prior to dissolution of the 
corporation and a statute provides for 
service after dissolution on any person 
who was subject to be served on the 
date of dissolution that service on the 
agent is proper.**’ 

183 Gt—Tayimrv RO,A Motors, Inc, 134SE2d 
486, 108 GaApp 635 


§ 1945. -Officer or Agent in 

State Temporarily or on 
Private Business 

19 Pa—Levy v Curtis Shoe Co, 73 Pa Dist ft Co 
8 

21 Cal—Thew Shovd Go v Supenor Court m and 
for City and County of San Franosoo, 95 P 2d 
149, 35 Cal App 2d 183 
Fla—Gofier v Weston, App., 217 Sa2d 896 
NY—Greenstem V Robyn Creations, 84 NYS 2d 510 

23 US—Snyder v Eastern Auto Distiibuton, Inc, 
CASC, 357 F2d 552, cart den 86 SO 1889, 
384 US 987, 16 LEd2d 1004 

Cal—Thew Shovel Co v Supenor Court m and for 
Qty and County of San Francuco, supra, n 21 
Or—Enoo, Inc v F C Russell Co, 311 P2d 737, 210 
Or 324. 

24 NY—Parente v Kisner, 312 NYS2d 480, 34 
AD2d244 

§ 194$. -Mode of Service 
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26 U S —Ooldenaire^ Inc v Lycoming Division of 
Avco Corp, DC Or, 290 FSupp 349 
Ark—International Harvester Co v Hendrickson Mf^ 
Co. 459SW2d62 

Cal—Tiffimy Recoids, Inc v M B Krupp Distribu¬ 
tors, Inc, 81 CalRptr 320, 276 CA2d 610. 
Fla—Lake Ene Chemical Co v Stuuon, App, 162 
So2d 545—HubschMfg Co v Fteeway Washer ft 
Stamping Co, App, 205 So 2d 337 
Ga—Rossville Crudied Stone, Inc v Msisey, 133 
S.E2d 874, 219 Oa 467 

Mo.—Simon v Kansas Qty Rng Co, 460 S.W 2d 596. 
NY—Cappdlo v Umon Carbide ft Carbon Corp, 95 
NYS2d 36, 276 AppDiv 277—Federspiel v R.I 
ft E Corp, 226 NYS2d 547, 34 Mi8c2d 44- 
Orandoe Glove Corp v Great Eastern Financial 
Corp, 308 NY.S.2d 467, 34 AD.2d 593 
NC—Central Motor Lines v Brooka Transp Co, 36 
SE2d 271, 225 NC 733, 162 ALR 1419- 
Atlaatic Coaat Line R Co v J B Hunt ft Sona, 
Inc, 133SE2d64A 260NC 717 
Or—Semlcr v Cook-Waite Laboratories, 278 P2d 150, 
203 Or 139 
After disfoliitfoii 

N Y—Republique Frtmcaise v Cdlosilk Mfg Co, 128 
NE2d 730, 309 NY.269. 

Service on corporation office improper where 
attoni«y tor service designated 

US—Di Qano v Western Contractnig Corp, D CPa, 
224 FSupp 803 

27. US—Westmihouse Ekn. Corp v Reed ft Mar¬ 
tin, Inc, DCNY, 310 FSupp 653, afid., CA, 
439 F2d 1268-^, Henruean and Sons v M V. 
Bulk Enterprise, DCMi^, 311 FSupp 417—B 
ftJMi^ Co V Solar Industries, Ino, C A Minn, 
483 F2d 594> cert den. 94 $.Cl 1417, 415 US 
918, 39 L Ed 2d 473 

Ark—Powder Horn Nursery, Inc v Soil ft Plant 
Laboratory, Inc, 514 P 2d 27Q, 20 AxixApp. 517. 
Cal—Ault V Dumer For Two, Ihc., App, 103 Cal. 
Rptr 572, 27CA3d 145 

Uaho-^B P Asm, Inc. v Cessna Aircraft Co. 420 
P2dl34> 91 Idaho 259 

lowar-Miller v Vitahfe Corp of Amenoa, 173 N.W2d 
91 

Kan—KawVal Produce Co. v Railways loe ft Sernoe 
Go. 269 P2d 1038, 176 Kan. 311 
Mum—MoDennott v Bremson, 139 N.W.2d 809, 273 
Mmn 104. 

NJ—Rolaiid V. ModdTs Sboppen World of Bergen 
Coonty, Inc, 222 A.2d 110,92 NJJSuper. 1—Um- 
0011 Investments v Fisco, Inc, 349 a!^ 117, 137 
NJSuper 395 

NY—Pul^ Adm*r of New York County v Royal 
Bank of Oanada, 278 N Y S 2d 378, 19 N Y 2d 127, 
224 NB2d 877—Prnminer v Hilton Hdtdi In¬ 
tern, Inc, 227 NE2d 851, 19 NYld 533, 281 
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NYS2d41,am onoth gnb 229NE2d696^20 
NY2d 737, 283 NY.S2d 99, oert den 88 SCt 
241, 389 US 923, 19 LEd2d 266 
NC—Crabtree v Coats ft Boichard Co, 173 SE2d 
470, 7 NCApp 624 

Ohio—GoUsnuth v Trans WoiM Airlines, Inc, 191 
NE2d85S 

Okl—Marathon Battery Co v Kdpatnck, 418 P2d 
900 -tB K Sweeney Co v Colonulo Interstate Oas 
Co,429 F2d759 

Or—State ex rd Massachnsetts Bonding ft Inaoranoe 
Co V Updegraff; 141 P2d 251, 172 Or 246 
Pa—Openbnerv General MiUa, Com W. 20 Wash Co 
157—Swavdy v Vandegnft, 19 D ft C2d 153, 8 
Bnelcs 298, affii 154 A 2d 779, 397 Pa. 281 
SniMtitiited service for uaHgnidated ddit held 
insnfflctait 

NJ—Elite Wood Products Cotp v Fem, 85 A2d 287, 
17NJSuper 38. 

Cessation of bnsiiieas 

U S —Carter v American Bus TLinea, Inc, D C Neb, 
169 F Supp 460 

Statnte existing at time of snbsiitated service 
controls validity 

US—Flaherty v United Engineers ft Constructors, 
Inc, D C Pa, 191 F Supp 661—^Mooney Aircraft, 
Inc V Donndly, CATex,402 F2d400 
Service on plaintitr as agent 
US—Dunkm v Froefadc Mobile Homes, Inc, DC 
SC, 208 PSupp 1 

SnbstitDted service held proper 
U S —Hutter Northem Trust v Door County Chamber 
of Commetoe. CABl, 403 F2d 481 
Fla—HubsOh Ml% Co v Freeway Washer ft Stamping 
Go, App, 205 So 2d 337—Masters, Inc v Corley, 
App, 222 So 2d 465 

Ind—Secnnty Credit Acceptance Corp v State, App, 
247NE2d 825. 

Iowa—Tkce v Wibnmgton Chemical Coip, 141 N W 2d 
616^ 259 Iowa 27, op supp 143 N W2d 86. 259 
Iowa 27 

Mum—^Ehlers V US Heating & Coohng Mf^ Coip, 
124 NW 2d 824^ 267 Mum 56 
Mo~^nion Shoe Agency, Inc v Beacon Shoe Mfg 
Corp, 441 SW2d 321—State ex xd Apeo Od 
Corp V Toipm, App, 490 S W 2d 400 
Nev—Metal-Matic, Inc v Eighth Judicial Dist Court 
In and For dark County. 415 P2d 617, 82 Nev 
263 

NJ—Amercoat Coip v Reagent Chemical ft Re¬ 
search, Inc, 261 A 2d 380, 108 NJSuper 331— 
Sohaifer v, Gtamt Hotel, Inc, 264 A 2d 240, 110 
NJSuper 1 

N Y — Jay's Stores, Ino. v Ann Lewis Shops, Inc, 256 
NYS2d 600, 13 NY2d 141, 204 NE2d 638— 
Bnttsm V. Boston Pneumatic, Inc , 355 N Y S 2d 
45, 78 Muo 2d 511 

Pa—Myen v Mooney Aircraft, Inc, 240 A 2d 505,429 
Pa 177 

SC—Gaibhna Boat ft Plastics Co v Glascoat Distnb- 
' uton.lnc, 152SE2d 352,249 SC 49 
Snbstitntod service invalid mider drcnmstances 
US—Sunpson v Thide, Ihc, DCDd, 344 FSupp 
7—Frito-Lay, Inc v Procter ft Gamble Co, D C 
Tex. 364 FSupp 243 

Ala—Ex parte Martin, 199 So2d 836, 281 Ala 135. 
Cal—US Cap ft Closure, Inc v Superior Court for 
Los Angeles County, 71 CalRptr 18A 265CA2d 
408. 

Gdo—Geer Co v Dntnct Court In and For Tenth 
Judicial Dist, 469 P.2d 734» 172 Colo 48 
Fla—Teeby Realty Corp v. Gasway Corp., App, 181 
So 2d 31—Giannmi Controb Corp. v Eubanks, 
190 So 2d 171—ICsatsn v Kastan, App.* 222 So 2d 
55 

, Ohio—NRM Corp. v. Faciflo Plasde Pipe Go, 304 
NE.2d 248, 36 Qhio App24 179. 

OU—Axthheetnnl Bldg. Componeots Corp, v. Com¬ 
fort, 528 POd 307 

Pa^--Pnidi V, AkaFSOoB^mpmsat Gorp.t 224 A.2d 183, 
423 Pa. 247. 


Tex—Country dubs, Inc v Ward, QvApp, 461 
SW 2d 651, err ref no rev err—Roberts Corp v 
AustmCo.CivApp, 487SW2d 165, err ref no 
rev err—Day-Bxite Lightmg Dnasion, Emerson 
Eke Co V Tmias Metalmuth, Inc, Qv App, 499 
SW2d336 

Broadening efXiect at amendment 
Fla-J3iGiovnnm v Gittelson, App, 181 So2d 195 
Factors andiorlziiig sobatitnted service 
U S —N-Tnpk C Inc V American Td ft Td Co, 
DCPa. 377 FSupp 813 

SC—Carohna Boat ft Plasuca Co v Glaacoat Distnb- 
nfots, Inc., 152 SE2d 352, 249 SC 49 

VaUdify of aobstftnted service not based on set 
fonnnla 

U S —Sieglmg V International Ass'n of Approved Baa- 
ketbeJl Officials, Inc, DCSC. 262 FSupp 441— 
Ard V State Stove Mfts, Inc, DCSC, 263 
FSupp 699 

Special form of service 

Mum—Hagberg v Colonial ft Pac Fngidways, Inc, 
157 NW2d 33. 279 Minn 396 

Service on secretory of state where no agent 
within state 

U S.—Bass V Harbor Light Maima, Inc, D C S C, 372 
FSupp 786 

Ky—Penker Const Co v Fmlcy. 485 SW 2d 244 
Pa—DiLido Hotd v Netta, 257 A2d 643, 215 Pa Su¬ 
per 284 

Dne process retpiiremente 
NC—Goldman v Parkland of Dallas, Inc, 176 SE 2d 
784, 277 NC 223 

Unrelated activities 

Gal—Gomdl University Medical College v Superior 
Court of Santa data County, 113 Cal Rptr 291,38 
CA3d311 

28. US — Qrabner v WiHys Motors, Inc, CAOr, 
282 F2d 644» 86 ALR2d 994—KcUer v dark 
Eqmpment Co, DCND, 367 FSupp 1350 

Waiver of personal service 
US—Albert Levine Associates, Inc v Hudson, DC 
NY,43FRD 392 

29 La.—-Stdly v Quick Mfg, Lie, App, 228 So2d 
548 

Service proenred hy fhmd 
NJ—Yedwab v M A. Richards Corp, 60 A2d 310, 
137 NJ Law 448 

30 US—Ohhanskyv ThyerMlI^ Con>,DCim,13 
F R D 227, statmg Ulmois law 

Fla—Mason v Mason Products Co, 67 So 2d 762 
Ga.—Rocker v Wmdsor Forest, Inc, 145 S E.2d 291, 
112 Ga App 363 

W Va—De Board v B Feniu ft Sons, Ino, 87 S E2d 
462, 140WVa 833. 

32 US—Eyerly Aircraft Co v Kilhan, CATex, 
414 F 2d 591 

Mont —West v Capital Trust ft Savings Bank, 124 F 2d 
572, 113 Mont 130 

Form and snfSdmicy of affidavit 

(2) Affidavit by attorney 

Cd—Hieniy R Jahn ft Son, Inc v, Superior Court In 
and For San Mateo County, 323 P Jd 437,49 C 2d 
855, 

(3) Other matters 

Ala—New Yoik Tunes Co v SuDivan, 144 So2d 25, 
273 Ala 656, revd on oth grds 84 SO 710, 376 
US 254, 11 LEd2d 68^ 95 ALIUd 1412, mo¬ 
tion den 84S.Ct 1130, two cases, 376 US. 967,12 
LEd2d83 

Unverified atotement held inanffident 
UR—Universal M%. Coip v Vulcan Denver Cotp, 
DCPa, 277 FSupp 385 

Cal—TnrState M^ Co v. Superior Court for Loi 
Angdes County, 36 Cd Rptr 75a 224CA.2d44Z 

Otiier neoeaiary allegtolona 

Far-Hamihoa Equipment Ino. v. On a mt a Corp, 192 
A2d734 4UPa 525. 
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Substituted service on a corporation 
not doing or transacting business with¬ 
in the state prior to the action is invair 
i<L»* 

$2JS US—US for Use of Bob GnfBn v Atlantic 
Contractors^ Inc, DCNC, 231 FSupp 356— 
Curtis Pnb Go v Birdsong CAAla., 360 F2d 
344 

NH-Gagnon v Croft Mfo. ft Rental Co. 235 A2d 
522, 108 NH 329 

33 US—Stockwdl v Page Aircraft Mamtenance^ 
Inc, DC Ala., 212 F.Supp 102—EOchait Engi- 
neenng Corp, v Dormer Werke^ CAAla., 343 
F2d861 

Ala.—Hamib v Ety-Tious Corp, 31 So 2d 567, 249 
Ala 414 

Cd —Brown v Birchfidd Bmler Inc, 38 Cd Rptr 92, 
226CA2d487 

NY—Kanus v AU States Freight, 26 NYS2d 738, 
176 Misc 155—Vlasak v Ddswate^ L ft WA 
Co. 47 NYS2d 13—Deosionware. toe v Sys¬ 
tems Equipment Lessors, Inc, 359 NYS2d 586, 
45 AD2d971 

Pa —^Hamilton Equipment, Ino. v. Onanua Corp, 34 D 
ft C2d 343, 59 LancRcv 141. 

Tex —Chapman v Scheftky, Oiv App, 470 S.W 2d 786, 
err xd no rev err 

WVa—Schweppes US A Limited v Kiger, 214 S£ 2d 
867, 158 WVa 794 

34 US —Gaigac v Smith-Rowland Co. C A Ill, 170 
F2d 177—Anderson V US. DCPa, 220 FSupp 
769—Sterling Hed Co v Missouri Ikd Co, D C 
Mass, 222 FSupp 986—Tyson v PubtohenOo, 
D C Fa, 223 F Supp 114—Oku Kmt Industries, 
Ltd, V & F Ttmme ft Son, Inc, D.CFa, 384 
FSupp 1176. 

Ark—H B Deal ft Co V Bddmg. 283 SW2d 855, 
225 Ark 579 

D.C—Centrd Ins Agency Co v Fmancid Credit 
Corp, DC, 222 FSupp 627 
Nd)—Brown v Globe L^ratones, Inc, 84 NW2d 
151, 165 Neb 138—Berg v. Midwest Lanndiy 
Equipment Corp., 122 N W2d 2Sa 175 Neb 423, 
mod on oth g^ and reh den 124 N W 2d 699, 
175 Neb 874 

NH—Engmeenng Assodates of New England, l&c v 
B ft L Liquidating Corp, 345 A2d 90a 115 NJl 
508 

NY—^Diuckennan v Harfaord, supra, tu 27—Carlton 
Properties, Inc v 328 Properties, Inc, 143 NY 
S2d 14a 208 Misc 776 

NC—Central Motor Lmes v Brooks Tramp Co, 
suina, n 26 Babb v Gorddl hidustnes, Inc, 87 
SE2d 513. 242 NC 286 

WVa—SdiweppesUSA Ltmitedv Kiger,214SE2d 
867, 158 WVa 794 

After enmnder of authority fo do bosbieea 
US—Green V CIaik,DCNY, 173 FSupp. 233 
Service on derfc of state corporation commis¬ 
sion 

US—Alcaldev The Los Mayas, D C Va, 184FSupp 
873 

36 WVa—DeBoardv B PenmftSema,Inc,siqaa 
n 30 

37 US.—Didactics Corp v Wddi Socntific Go, 
DC Ohm, 291 F.Sapp 890 

Cd—Buckner v Induatnd Acc. Commission, 38 Cd 
Rptr 332, 226 C A 2d 619—Cannon v Amencmi 
Hydrocarbon Corp, 84 CaLRptr 575, 4 CA3d 
639 

Conn—Shendan v Cadet Chemical Corp, 195 A2d 
766,25 ConnSup 17. ^ , 

Dd.—GroweH Corp. v Topkis Codst Co, Su^ ', 267 
A 2d 613. ‘ 

Fla.—Bradbety v Ftonk L Savage Inc., Ap^ 190 
So2d 183. ' t ^ 

La—Nigto V. Cessna Auonft Oa.»'Appb^ 169 8a2d 594 
Neb^Robertson v, Burnett, 109 K.W 2d 7ia 172 Nd), 
385 

N.IL—Ray v. Korth Am. N ew spaper AlBmme^ Zjio., 
203 A.2d 8H 106 N JL 92. 
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§1946 CORPORATIONS 


P4-^<yQolda Metals Co v Umv«tsal Thuler Corp. 
oOLsncRev 177 

^*"^^78 & CSo, 79 SE2d 862, 195 

Board V B Penni & Sons. Inc, supia. n 

Rule inapplicable where foreign corporation not 
in state 

US—Dwgor Shipping Coip v Union Tank Ghr Go, 
CAAnz, 361 F2d43, oert den 87 SCt 68, 385 
US 831, 17 L.E(L2d 66, motm gr, CA, 371 
F 2d 622—Flenunen v Mdland Overseas s^^ n plnff 
Corp,DCMinn,254FSupp 592 
NC—Bttlman v. Southern Baptist Convention. 103 
S E 2d 487, 248 N C 392—^Atlantic Coast Line R. 
Co V J B. Hunt ft Sons, Inc, 133 SE2d 644* 260 
NC 717—Mills V Tn-4State Motor Transit Co, 
SE2d 583, 268 NC 313 

Pa—Nanuc v DiGirolamo^ 195 A 2d 517, 412 Pa 
589—Yoflfee v Golm, 196 A 2d 317, 413 Pa 154 
Utah—Apache Tank Lines, Inc v BeaB Pipe ft Tank 
Corp, 426^P 2d 623. 19 Utah2d 104 
Statute oonstmed 

US—Ruft) V Basban-Blessmg Co, DCPa, 224 
FSupp 762—Spry V Eastern Oas ft Fuel Assoa- 
atea, DCPa, 234 FSupp 580—Electrosonics In¬ 
tern. Inc. v Worlitssr Co. DCPa, 234 FSupp 
913—Sterling Box Co v Mommgstar-Paisley, Inc, 
DCPa., 36 FRD 96—Hartley v Sioox City ft 
New Orleaiia Barge Lueg, Inc, DCPa, 247 
F,Supp 1015, ata, CA, 379 F2d 354 
Mass—Renmigton Anns Co v. Lechmere Tire ft 
Co, 158NE2d 134, 339 Maas 131 
N.Y—Rcbfogel Mdl-Andrews Corp v Ciumles Co, 
Mfti, 323 N YS2d 381, 67 Mi8C.2d 623 
NC—Milb V Tn<State Motor Transit Co, 150SE2d 
585. 268 NC 313 

Pa—Rufb V Bsstian-Bkssing Co, 173 A 2d 123, 405 
Ps. 12—Davis V Jouret, 47 West 245—Ceoeie v 
Ohnuger Hone Fhmiture Go, Division of Tdinore 
Coip, 220 A2d 35a 208 Pa.Super 138 
WVa-SchweppesUSA Lunitedv.Kiger,214SE 2 d 
867, 158 WVa 794 


Court order required 

La—White Factors, Inc v P ft B Sap{dies, Inc, App, 
211 So 2d 754 

38 US—Barnes v Irvmg Trust Co. DCTex, 290 
FSupp 116—Oartcr-Wallace, Inc v Ever-Diy 
Corp, DC N Y. 290 FSupp 735—Potter's Pho¬ 
tographic Applications Co v Ealing Corp, D C 
NY. 292 FSupp. 92—OsU Chrl. Inc v BP Oil 
Corp. DCMd, 391 FSupp 367 
Wis—Behlmg v Wisconsin Hydro Elec Co, 83 
NW2d 162, 275 Wi82d569 

Where substituted service on a for¬ 
eign corporation is authorized by stat¬ 
ute because of state-related activities 
of the cozporation, only a prima facie 
showing of such activities is required, 
and such showing does not foreclose a 
complete determination of the issue at 
the trial on the merits.^* 

40.5 Mum—Wuertz v Garvey, 178 NW2d 63a 
287 Mum 353 

41 US—Rust V Meredith Pub Co, DC Colo, 122 
FSupp 879 

N Y —C on a rnissi onars of State Ins Fund v Smger Sew- 
mg Mach Co. 119 NYS2d 802, 281 AppDiv 
867 

Okl—^Mid-Ccntment Petroleum Corp v Brewer, 248 
P2d 1039,207 Okl 230 

42 US —Hunter v Afro-American Co of Baltiinon 
Oty. DCSC, 133 FSupp 812 
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43 NY —Mid-Continent Petroleum Corp. v. Univer¬ 
sal Oil Products Co, 102 NYS2d 74, 198 Muc 
1073, affd 102 NYS2d 451, 278 AppDiv 564, 
app den 103 NYS2d 126, 278 AppDiv 653 

Semce unproper 

Wis —Damdson v Brody Seating Co, 238 N.W 2d 531, 

71 Wia2d424 

44, Orermled case 


Ju ri idt cflon al defect not ihown 

Conn—Oonnecdcut Tool ft Mfg Co v Bowsted Dis- 
tributon, Inc, Com PI, 190 A2d 236, 24 Conn 
Sup 290 

Snbstftatod sendee inpnqrar 

US—Tudeaoov Publidiera Co, DCPa, 232 FSupp 
638—Rohuuon v O F Shearer ft Sons, Inc, 
CAPa, 429 F2d 83—Fiukas v Texas Instru¬ 
ments, Ihe, C A Mass, 429 F 2d 849, oert den 91 
act 1193.401 US 974,28 L Ed 2d 324, reh den 
91 RQ 1658, 402 US 99a 29 LEd2d 156 

Cessation of bnslneas 

U S —Herpat v SJBI Liquidatmg Corp, D C Fa, 279 
FSupp 928 

Tex —Crothers V MxHand Products Go, Qy App, 410 
SW2d499 

Role inapplicable nnleas action arose ont of 
bnslneas transacted in state 

US—Donndly v. Kdkgg Co, DCFlsu, 293 FSupp 
53—Whitav Seaboard Coast LineR. Co, DCPa, 
48FRD 454 

NC—MillsV Tn-StateMotorTnmutCb, 150S£2d 
585. 268 NC 313 

Sufficient contacts in state 


CMcl —State Life Ins Go Indiam^hs, Ind v Okla¬ 
homa Oty Nat Bank. 97 P. 574, 21 Okl 823 has 
been overruled, the court holding the statute map- 
plicsble to corx>orate defendants—Fluldity-Pheiiix 
Fluo Ins Co of New York v Pemde, 401 P 2d 
514—Fidehty-Phenu Fire Ins Oo of New York v 
Pctuck, 401 P.2d 314 

Serrice ineflfectlye 

Mb—Ward v Cook United. Inc, App, 321 S.W2d 
461 

45 CaL—Ooubton v Cooper, 54 Cal Rptr 302, 245 
CA2d866 

Oa.—RossviUe Crushed Stone, Inc v Massey, 133 
SE2d 874,219Ga 467 

Semf-pennanence and accessibility roqnired of 
place of transacting usual and ordinary 
public bustness 

Oa—Rocker v Windsor Forest, Inc, 145 SE2d 291, 
112 OaApp 363 

48 Gsl —Muggill V Reuben H Donndley Corp, 42 
Cal Rptr 107, 398 P2d 147, 62 C 2d 239, 18 
ALR3d 1241 

N.M—Pope V Lydidc Roofhig Co of AIboqneraa& 
472 PAI 375, 81 NM 661 

N Y —Morgan v Drewxy, 124 N YS.2d 493 


Tex—Crothers v Midland Products Co, OvApp, 410 Wash—Musoek v Equitable Sav ft Loan Assail 171 

SW2d499 F 2d 856, 25 Wash 2d 546 


Nature of canae of action 
US-Heipstv SBI Liquidatmg Corp, DCPa. 279 
FSupp 928 

Service proper er&t though coiporatloB not do¬ 
ing business in state 

NY.— PetFOsn v Ontario Properties. Ina, 285 NY. 
$2d 928, 55 Misc2d601 

Utah—Rudd v Crown Intern, 488 P2d 298, 26 
Utali2d263 t 


50 UJS—Hudgms v, Tbg Kevm Moran, DCMiis, 
206 FSupp 339 

DC—Meister Brau, Inc v. Rhelngold Breweries, Inc, 
D.C, 295 FSupp. 267 

NC—Putnam v Tnanije Pubhcation^ Inft,, 96 SE2d 
445, 245 NC 432 

Tenn—Bradley v. Rook hardens Uthty Dut, 212 
SW2d 657, 186Tenii.665 

51 NM.r-^Pope V Lydidc Roofing Co of ABraqner. 
que^472P2d375.81 NM 661 


NY—Auerbach v Grand Nat Pictures, 29 NYS2d 
747, 176 Misc 1031, sfM 31 NYS2d €70, 263 
AppDiv 712, resettlement gr. 32 NYS2d 128, 
263 AppDiv 807, app den 32 N YS2d 129, 263 
AppDiv 807 

Vt—Avery v Bender, 204 A 2d 314, 124 Vt 309 
53 US—Laumger v Fletsdher-Schnud Corp, DC 
ND. 151 FSupp 376. 

Anz—D W Onan ft Sons v. Superior Court, Santa 
Cruz County, 179 P2d 243, 65 Am 255—Miller 
V Oornmg Glass Woika, 429 P2d 438, 102 Am 
326 

56 US—Laumger v Fkiscfaei^Schmid Corp, D.C 
ND, 151 FSupp 376 

Am.—Southwest Metals Go v. Snedaker, 129 P2d 314, 
59 Am 374 

AffldavltB held insnfllcient 

(4) Other affidavits 

Am—Miller v Conung Glass Works, 429 P2d 438, 
102 Am 326 
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63. Sufficiency of showing 
(3) Other deosioiis—Heydemsim v Westmihoase 
Electric ft Manufecturmg Co, DCNY, 28 FSuim 
1005. 

64 Ark—MaUory v Edmondson, $21 SW2d 215, 
257 Ark 909 

Jnfisdictional 

Fla-Atlas Van Lmes, Inc v. Rossmome^ App, 271 
So 2d 31 
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66 Fla—Parish Mbrtg Corp v Davis, App, 251 
So 2d 342 

Miss— Cudahy Packing Co v Smith, 2 So 2d 347, 191 
Miss 31 

67. US—Society Brand Hat Co v Home Ins Oo, 
DCMo, 74 FSupp. 13—Bernardi Bros, Inc. v. 
PndeMft, Inc, CA.NJ, 427 F2d 297 
Cal—^Buckner v Induitnal Aoc Commission, 38 Gal 
Rptr 332,226 0 A 2d 619 

Oa—American Photocopy Equqnnent Co v Low 
Deadmore ft Associates, Inc, 193 SE2d 275, 127 
GaApp 207 

N J—Webb V Stanker ft Otikao, Inc, 201 A 2d 387, 
84NJSuper 178,cert den 85Sa 888,380118 
907, 13 LEd2d795 

NY—Newman v G D Seatle ft Co, 374 N,VS2d 
713, 50 AD 2d 574. 

N.D—Renner v J OrnmanSteel Co, 147NW2d 663. 
Reglstored mafl to state officer faHmi rirffflt 
where tort occqmd ontaide state 

US—Strauss v Delta Airlines, Inc, D.CPa, 204 
F.Snpp 507 

Prooen served by registered niail hdd sn^^ 

US—Aamoo Automatic Transnussioiis, Inc v Con¬ 
sumers Research. Inc, DCPa, 304 KSupp 162 
Am—Hmehv NatHmal VanLmet, Iiie,666P2d49, 
136 Am 304, 

HL—Kolman v. National Raomg Affiliates, Inc, 212 
NJB2d313,64XUAiip2d61 
hfess—Kagan v. Unitedi Vacuum Appliance Corp, 260 
N£2d 208, 357 Mass. 680 

Mich—Woods V Edgewater Amusement Park, 165 
NW2d 12, 381 Mich 559. 

NJ-flbagland v. Springer, 183 A2d 678, 75 NISu- 
per 56a afid 186 A.2d 679, 39 NJ. 32—Taca 
Intern Airlmes, Inc v. RoDsJteyoe^ Lunited, 201 
A.2d 97,84 N J Siqier 140-4dakvasiv.ViI]aveoo- 
hia, 163 A 2d 214, 62 NJffiiper 510 
Former address 

Iowa—Benflcy y. AIleii4heinsnpHbff Panm Co, 203 
NWJd312 

68. IVocesB properly served by BHrillttg 

CsL—M Loweostem ft Sons, Ksc v Siqierior Court In 
and For Sulayon County, 145 GSLRptr 814, 80 
CA3d 762 

N Y—Ratner v Hudson Transit Lines, Ine, 234 N.Y. 
S2d 311. 
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Service held iimiflldent 

NY—Koepke v Bilnor Corp, 286 NYS2d 719. 55 
Mifc2d928 

70 NY—Garobno V US TVottnig Am*!!. 355 NY 
S2d 702.78Mi8c2d33 
Notice heU imdled “forthwith** 

Fla—Oteen Manor Const Co v Funta Qoida Ready 
Mixed Goncieto, Inc, App, 159 So2d 255. op 
qaadiedinFart,Sup, 166So2d889 

Falliire of corponrtloii*e employee to refer no¬ 
tice to MBccr 

Ga—Dunn v Royal Bios Co. 141 SE2d 54d. Ill 
QaApp 322 

Fhflnre of statute to require retnm reoei|it 
US—Maryland Nat Bank v Shaffer Stores Co. DC 
Md,240FSupp 777 

Service of process not reBdered defective 
Iowa—Buena Vista Manor v Century Mfg Co, 221 
NW2d286 

Fafline to notify secretaiy of state not jnrisdic- 
tionsl 

NY—Otzeehowski v Wamer-Lambert Co, 457 NY 
S2d 323. 91 AD2d681 

Under some statutes, before Tn ailing 
process may be utilized, all other meth¬ 
ods of service must be exhausted 

70.5 NJ—Berry v Penns^vama R Co 193 A 2d 
569, 80 NJSuper 321 

Purpose of nde 

N J —Carolma Cat Ins Co v Bedford Ttecking Go. 
280 A2d 848, 116 NJSuper 39. afld 298 A2d 
288. 121 NJSuper 583 

§ 1947. — Acceptance of Service 

74 US—Grainier v Wjllys Motors, Inc, CAOr, 
282 F2d 644^ 86 ALR2d 994 

75 W Va.—Nrdbolas Land Co v, Crowder, 32 SE2d 
563, 127 WVa. 216 

79 US—Wemsteui v Swnuns St Kalske Aktienge- 
seiUschaft, DCNY. 26 FSupp 410, affd 105 
F2d 1023 

Various other matters rdating to the 
acceptance of service have been con¬ 
sidered,’®* 

79.5. Reading caption 

Del—Cohen v Brandywine Raceway Ass’n, Super, 238 
A2d320 

Agent representing more tiian one corporation 
Del—Cohen v Brandwine Raceway Ass’n. Super, 238 
A2d320 

§ 1948. -Return 

80 Me—Eitabrook v Ford Motor Co, 10 A 2d 715, 
136 Me 367, foil 10 A 2d 719, 136 Me 375 

Retmn held snflldeiit 

US—FhiDqpsv Interstate Motor Freight System. D C 
m, 45 FSupp 1. 

Retmn held Insnflldent 
Fa—Watsonv KxsmerBros FtoightLiiies,S4PaDiit 
St Go 42—Summers v Skibs, 32 D ft C2d 550 
Tex—White Motor Co v Loden, Ov App, 373SW2d 
863 

Return defldent 

Mo —Industnel Personnel Corp v Ooiooian, App. 643 
SW2d816 

81. Ga.—A vh, Inc v Gnhim. 122 S £.2d 245. 217 
Ga.33a 
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82. Miss—Superior Ofl Go v Smith. 29 So2d 114^ 
200Miaa782 

N.C—Troy Luniber Co v. State Sewing Mach. Corp, 
64SJB2d415,233 NC 407. 


Tex—Texaco, Inc v McEwen. OvApp, 356 SW2d 
809, err ref no rev en- 

83 Pa—^2^diler v Pubhc Service Interstate Tiansp 
Co. 50PaDist ft Co 632 

84 Mo—Ward v Cook Umted. Inc, App, 521 
SW2d461 

NY—^Ange v General Crushed Stone Co, simra, n 
16 

86 Ark—Vaccmol Products Corporation v State, for 
Use and Benefit of Phimpa County, 148 S W2d 
1069. 201 Ark 1066 

87 Ken —Kaw Val Frodnee Co v Railwaya Ice ft 
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Iowa—Great Atlantic ft Pacific Tea Co v Hill-Dodge 
Banking Co, 122 N W2d 337,255 Iowa 272r-Tice 
V Wihnmgton Chemical Corp., 141 NW2d 616, 
259 Iowa 27. op supp 143 N W.2d 86, 259 Iowa 
27 

La—Martm-Owsley, fee, v Philip Fmtag, Inc, 12 
So2d270.202U 554 

Minn—Kalihoffv Deere ft Oo, 161 NW2d313,281 
Minn. 210 

NY—Kdly v Stanmar, feo, 273 NY.S2d 276, 51 
Miac2d378 
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Pas* 229 

Contract in state 
(2) AU^adons hdd sufficient 
US—Midwest Packaging Corp v Oerlikon Plastics. 
T .united, DC Iowa, 279 FSupp 816 

Showing venue 

Ga —Horton v Ddta Air Lmes, Inc, 141 S E 2d 783, 
111 QaApp 291 

Allegation held insufficient 
US—Bowman v Curt G Joa, Inc, CANC, 361 
F2d 706 

Iowa—Creative Communication Consaltanta, fee v 
Byers Transp Co. Inc, 229 NW2d 266 
Ohio—Wnght V. Automatic Valve Co, 253 N E 2d 771, 
20 Ohio St 2d 87 

Tex —Woodcock. Cumminga, Taylor ft Freodi. Inc v 
Crosswdl. CivApp.468SW2d 864 

67 Mont—State ex rd Northwestern Engmeemig 
Co V District Court Eighth Judicial Dtft. 
Cascade Coun^. si^ta, n 12 
Wi$—Aldnch v Skycoach Air Lines Agency of Mil¬ 
waukee, 64 N W2d 199. 266 Wis 580 

page 228 

72 Pa—Bratcher v Wheehng ft L.ER Co. 96 
FaUw J 56 

Allegation held insufficient 
Aru—Lycoming Division of Aveo Corp v Snpenor 
Court of Manc<^ County. 524 P 2d 1323. 22 
AnzApp 150 

Vt —O’Bnen v Comstodc Foods, Inc. 194 A 2d 568. 
123 Vt 461 

**Tortions act** 

US—Busch V Service PlasticB, Inc, DCOhio, 261 
FSupp 136 

NY—Newman v Charles S Nathsa. Inc, 259 NY 
S2d 637, 46 Muc2d 407, tevd on oth grds 264 
NyS2d382,24AD2d867 

84, Prdiminary objection not pleading 
Pa —^Hamilton Eqmpmmt, Inc. v Onamui Corp, 192 
A2d734,411 Pa 525 

85 Pa—Zeiden v Lewis Apparel Stores, Inc, 82 
PaDist ftCo 488 

87. Alleging sidfldent Ihcts 

ni—Ameroo Field Office v Oucdbno, 317 NE2d 596, 
22 mApp3d989 

page 229 

90 Rmwal of plea in aha t em ei it after demnner sus¬ 
tained iMift amendment of nfttwpiamt hdd unneoe^ 
sary—General Motors Accepdmoe Corporation v 
Home Loan ft Finance Co, 120 So 16^ 218 Ala 
681 

92. PreUndnaiy objection need not be verified 
Pa—Hamilton Bq mpmwitj Tnc V Onamia Corp, 192 
A2d 734, 411 Pa. 525 

96 La —Maitm-Owd^, Inc v Philm> Fratag, Inc ^ 
supra, n 66 

§ 1963. -Issues, Proof, and Var¬ 

iance 

Iddio—Dairy Equipment Oo of Utah v Boehme, 442 
P 2d 437, 92 Idaho 301 

N Y —Apphcation of Ditidmiiii, 96 N Y S 2d 622 
**Doi]ig hnsittess’* pot in iaane 
Okl—McOarm v Boeing AvidaneCo, 340 P2d 453. 
1. Anthorlzation to do hnaineM in state put In 

Vt —Atlas Financial Corp v Oliver, 274 A 2d 687, 129 
VL216 

5 Ill-4dcGuiiev Outdoor Life Pub Co, 35 NE2d 
817, 31110 App, 267 

Variance held not firial 

Md—Katzv SimchaOo.246 A2dS55,251 Md 227 
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Page 229 

§ 1954. Evidence 

page 230 

9 U S—Orevdy Motcff Plow & Cultivator Co v H 
V Carter Co, CACal, 193 F2d 158 
Cal—Yeck Corp v Superior Court, San Diego 

County, 21 CalRptr 51, 202 C A 2d 645~Atkin8, 
KroQ ft Co V Broadway Lumber Co, 35 CaLRptr 
385, 222CA2d 645. 12 ALR3d 880 
Colo—Oeer Co v. Dutnct Court In and For Tenth 
Judicial Diat, 469 P2d 734, 172 Cob 48 
loww-Maycr v Wnght, 15 NW2d 268, 234 Iowa 
1158 

NY—Nobb V Smgapore Reaort Motel of Miami 
Beadi,238 NE2d 328,21 NY2d 1006»290NY 
S2d926 

Tot—Mid-West Od Corp v Eisner, OvApp^ 341 
S W 2d 185, err diam 

Doing bnaiiieM in itate 

US—Phillips V Hooker Chemical Corp, C A Fla, 375 
F.2d 189 

Cal —Proctor ft Schwarte v Superior Court m and for 
San Mateo County, 221 P2d 972, 99 CalApp2d 
376—Pope V National Aero Finance Co, 33 Cal 
Rptr 889, 220 CA2d 709-Biun2:dl Const Co, 
Inc, of Nev v. Harrah's Club, App, 37 Cal Rptr 
659, 225 CA2d 734—Detach ft Co v. Calbar, 
Inc, 39 CalRptr 626, 228 C A2d 556 
m—Vernon Co v TtunUe, 318 NE2d 666. 23 Ill 
App 3d 240 

NH—Oracev Procter ft Gamble Co. 57 A 2d 619,95 
NH 74 

Wyo—Fend Moten Co v AigueUo, 382 P2d 886 

(2) Other eases 

US—Hermetic Seal Coxp v Savoy Electroiiics, Inc, 
DCFla., 290 FSupp 240, afld, CA, 401 F2d 
775 

Cal—Smith ft Wesson, Inc v. Mumapal Court, 289 
P2d 26. 136CA2d673 

Fla —Amphicar Corp of America v Or^stad Distnb* 
uting Corp, App., 138 So 2d 383—Eder Instru¬ 
ment Co. V AU^ App, 253 So 2d 902 

Cuue of action arising out of actirities of cor¬ 
poration 

US—Munefaak Corp v Riko Enterprises, Inc, D.C 
NC, 368 FSupp 1366 

Fla—Ziim V Charles Pfizer ft Co, 128 So 2d 594 
Pa—Frisch v Alexson Equipment Coip, 224 A 2d 183, 
423 Pa 247 

Third-party complainants burden to prove Juris¬ 
diction 

U.S—AgraafaeU, Inc v Bernard Suotta Co, DCNY., 
229FJSupp 98,Fevd on oth grds, C A, 344 F2d 
583 

Jurisdiction of court 

(1) Plamtiff has burden of sustaining court's junadio- 
tion over forogn corporation 

US—Davis v Tnumph Corp, DCAik, 258 FSu|^ 
418—Simpson v. Thiele, Ino, DCDeL, 344 
FSupp 7 

Oob^-Feriman v Great States Life Ins Oo, 436 P 2d 
12A 164 Colo. 493 

Hawah-AIIas Elevator Ca v. Presiding Judge of Qr- 
emt Court of Fuat Cnemt, 412 P 2d 645, 49 Haw 
129 

(2) Plamtiff not required to establish sufficient fects 
to sustain jurisdictioa of court under statute 

Iowa—Tioe v Wilmington Chemical Coip., 141 N W 2d 
616, 259 Iowa 27, op supp 143 NW2d 86, 259 
Iowa 27 

to Aik^Unhed Press Intem, Inc v Hemreicb, 406 
SW.2d 317, 241 Ark. 36 

N.M—Walter E Hdkr ft Go. of Cal v. Stephens, 439 
P2d 723, 79 N.M 74 

NY-Application of Ditisheun, supra, n 1. 

Pa—Hess V Lesher, 6 Adams U 27 
11 U S.—TextUe Banking Co v Colonial Chemical 
Oenp., D COa., 285 F.Sopp 82A 
Iowa—Rath Paokmg Co. v I n terco n t io ental Meat Trad- 
-en.lno,181NW2dl84. 


La—Kukeby-Nstus Corp v Canqibell, App, 210 
So 2d 103—Charles Pfizer ft Co, Inc v lyndall, 
App, 287 So 2d 552, wnt ref. Sup. 290 So 2d 908 
Tex—^Rich V Om^tan Industries, Civ App, 449 
SW2d323 

12 US —Textile Banking Co v Crionial Chemical 
Corp, DCOa., 285 FSupp 824 
N Y —^Duoe Dinettes, Inc v Schaller's Fumitnre^ Inc, 
335 NYS2d 632, 71 Mise2d 102 

Unless it is dear that a foreign coiv 
poration is acting though brokers, 
wholesalers or distnbutors who sell to 
persons within the state no conclusive 
presumption arises that defendant is 
canying on or engaging in a busmess 
within file state.*^^ 

14.5 US—Jeokms v Fawcett Pubheatums, Inc, 
DCFla, 204 FSupp 361 

N Y-JJan-Ddite, Inc v Pnest ft Baker, Inc, 271 
NYS2d 355, 50Misc2d 654 

Other presumptions or inferences 
have been considered. 

15.5. Infierence of doing businen tn state not 
eetaUlshed 

US—Busch V Service Plastics, Inc, DC Ohio, 261 
FSupp. 136 

Doiiig business within state 
U.S —^Donnelly v Kellogg <b, D C Fla, 293 F Supp 
53 

16 Oa—Jm Bros v Holmes, 7 SE2d 797, 62 Oa 
App. 283 

17 US —Street & Smith Publications v. Spikes, CC 
ATex. 120 F2d 895, cert den 62Sa 102,314 
U.S 653, 86 L.Ed 524 

21 US—Tokyo Bodu (USA), Inc v SS Navan- 
no, DCNY, 324 FSupp 361 
Anz—Southwest Metals Co v Snedaker, 129 P 2d 314, 
59 Anz 374 

S D —Crossman v Contractors Riggmg and Erection, 
198NW2d 51, 86SD 448 

Evidence held saffldent 

(1) U.S —Henderson v Rounds ft Porta Lumber 
Oo, DCArk, 99 FSupp 376 

(2) NY—Benware v Acme Chemical Co, 135 NY 
S2d 207, 284 AppDiv 760 

(5) Fla—^Evenhield Products, Inc v Sapp, App, 
195 So 2d 10 

N Y —Amentex Devekqnnent Corp v Brawn ft fetes 
Co, 135 NYS2d478 

(6) US—Szantay V Beech Aircraft Corp, C ASC, 
349 F2d 60-Stoody Co v Royer, C AOkl, 374 F2d 
672. 

Cob—American Type Founders Co v District Court 
In and For Qty and County g( Denver, 389 P 2d 
85, 154 Cob 156 

D.C—District Grocery Stores v Bnuuwidc Quick 
Freeze Co, Mun App, 106 A2d 134 
Flur-Contmental Copper ft Sted Industries, Ino v 
ECRed^ConidiaslIno, App, 104 So 2d 40— 
Evershidd Produots, Inc. v. Sa^ App, 195 So 2d 
10—Washmgton Star Syndicate In& v Wnght, 
App, 313 So 2d 444 

Moot—State ex rel Schmidt v Distnct Court of Eighth 
Judicial Dist m and for Cascade Goonty, 105 P 2d 
en. 111 Mont 16 

NM—Pope V Lydxck Roofing Co of AJbuqoecqae, 
472 P2d 375, 81 N,M 661 

N Y.—Albim Const Co v Montgomery Ward ft Co, 
294NYS2d 109, 30 A.D2d 1006 
N C —Bparton Equipment Co v Air Placement Equip¬ 
ment Go, 140 S E 2d 3,263 N C 549 
SC—Jones v. General Motors Corporation, 14 SE2d 
628, 197 SC 129. 

(7) US—Berkman v, Ann Lewis Shops, Ino, CA 
NY,246 F2d44—Avondale Shipyards, Ihe v Propul¬ 
sion Systems, Inc., D C.La, F.RJ> 341. 


Mum —Chutafkon v Johnson, 51 N.W2d 118, 235 
Minn 376 

— stuwnper v Latter ft Blum, 58 So 2d 359, 214 
Miss 113 

NY—Femttiv TechLabocatones, 134NYS2d481, 
284 AppDiv 904 

Ohio—Ferlcms v Benguet Consol Mm Co, 99 N E 2d 
515, affd 95 NE2d 5, 88 Ohio App 118, afH 98 
NE2d 33, 155 Ohio St 116, vac on oth grds 72 
SQ 413, 342 US 437, 96 LEd 485, teh den 72 
Sa 645, 343 US 917, 96 LEd 1332 
Va—Carnegie v Art Metal Const Co., 60 SE.2d 17, 
191 Va 136 

(8) US—Gdldea Belt Mft Co v Janler Plastic 
Mold Corp, CANC, 391F2d 266—Ruiz v Econom¬ 
ic Laboratory, Inc, D C Puerto Rioo, 290 F Supp 701 
Aik—Pubhc Loan Corp v Stanbeny, 272 S W.2d 694, 
224 Ark 258 

Fla—Eycrly Auciaft Co v McDaniel, App, 172 So 2d 
905-Masters, Inc v Corley, App, 222 So 2d 465 
Ill—^Hertz Corp v Taylor, 155 NE2d 61(X IS I]12d 
552 

lowa^Tice v Wihnmgton Chemical Corp, 143 N.WJd 
86, 259 Iowa 27 

Kan—Freeman v Kdtner, 259 P2d 228, 175 Kan 37 
NI—Corporate Devdopment Specialists, Inc v Wii^ 
ren-Teed Pharmaceuticals, Inc, 245 A 2d 517, 102 
NJ Super. 143 

NM—Walter E HdlerftCo of Cal v Stephens, 439 
P2d 723. 79 NM.7A 

NC—Byham v National Cibo House Corp, 143 
SE2d 225, 265 NC Sa 23 ALR3d 537—Mills 
V Th-State Motor Transit Co, 150 S E 2d 585, 268 
NC 313—Goldman v Parkland of Dallas, Inc., 
176SE2d 784, 277 NC 223 
Ohio—Sprung v E L Dupont De Nemours ft Co, 
App, 34NE2d41,app dism 23NE.2d947, 136 
OboSt 94 

SC—Wilhs v Industrial Life ft Health Ins Co of 
Atlanta, Oa. 6 SE2d 706, 192 SC 304 
Tex—Gill V. Smith, Qv App, 233 SW.2d 223, err ref 
no rev err—Ciofliers v Midland Products Go., 
avApp,410SW2d499 

Va—Thaxton v Com, 175 SE2d 264, 211 Va 38 
Wis—Pavalon v Fishman, 140 N W2d 263, 30 Wis2d 
228—Sivyer Steel Castmg Co v American Sted ft 
Pump Corp. 146 NW2d 476, 32 Wis.2d 555 
Evidence held iiuniffideiit 
(1) US—Edwards v Scott ft Fetzer, Ihc, D CNC, 
154 FSupp 41—Oarfinkb v. Azizoua Innd Coip, 
DC Mass, 260 FSupp 189—Marietta Mfg Go v. 
Brad Foote Gear Works, Inc, CAWVa. 377 F2d 
889 

Cal—Smith ft Wesson, Inc v. Municipal Court, 289 
P2d 26, 136 CA2d673 

Fla—Young Sprmg ft Wire Corp v Smith, 176 So 2d 
903, oonf to, App, 177 So 2d 373—American 
Baseball Cap, Ine v Duzmslo, App., 308 So 2d 
639, app after remand 359 So 2d 483, wnt dis¬ 
charged, Sup, 366 So 2d 443 
La—Kukeby-Natus Corp v, Campbell, App, 210 
So 2d 103 

N J —Corporate Devebpment Specialists, Inc v. War¬ 
ren-Teed Pharmaceuticals, Ino, 240 A 2d 450^ 99 
NJSuper 493, app after remand 245 A2d 517, 
KQNJSuper. 143 

N Y —Gem Mrtal Corporatioii v Mafthiessen ft fill¬ 
er Zme Oo. 24 NYS2d 812—Hastxngs v Piper 
A]icnftCoip,84NYS2d 580;274 AppDiv 435, 
nug den 86 N YS2d 668, 275 AppDiv. 660— 
Shnek V Coronado Handbag ft Novelties Goip, 
133 N Y.S.2d 805. 

Ohio—Litsmger Sign Co v American Sign Co., 227 
NE.2d 609, 11 OhioSt2d 1. 

S,C—Baigoser v Coleman Co, 96 SE.2d 825, 230 
SC 562 

Tex—Roper v. Compania DeFerforacaones Y Servimo, 
S A, Qv App, 315 S.W 2d 30; err ref no rov err, 
(4) US—Easteihng v. Volkswagea of America, Ine, 
DCMiS8 , 308F.Supp.966 

Fla—‘Manui v. Manus, App, 193 So.2d 236-Jndustn- 
il Lubricants, Inc v Odoo Steel Products Coip, 
App, 214 So 2d 507 
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Oa.—Roolcer v Windsor Forest, Inc, 145 SE2d 291, 
112 OaApp 363 

Hmn—Adas Ekwator Co v Presufang Judge of Qr- 
cnit Court of Pint Circuit, 412 P 2d 645,49 Haw 
129 

ni-oMcOune v Outdoor Life Pub Co, supra, n 5 
Miss-"Axuencan Book Co v White System of Jackson, 
78$o2dS82. 223 Miss SIO 
NJ--I Rbkeaoh ft Sons v. Kzidimaa, 16 A2d 542, 
125 NJLaw 477—Deighan v Bemge Retailer 
Weekly ft Trade Newspaper Corporation. 16 A 2d 
612, ISNJMbc 705 

NY—Apidieahon of Dinsheim, 96 NYS2d 622r- 
Bankers Sec Life Ins Soc v Vitex MQj Co, 268 
NYS2d 389, 25 AD2d644 

§ 1965. Trial 

page 231 

26 Mont—Union Interdiaiige. Inc v Parker, 357 
P2d 339, 138 Mont 348 

Qnestton of law 

Cal—Brandehnig v New York Td ft Td Co, 123 
CalRptr 253,49CA3d893 

27 US—Adams v Boyer Chemical Co, DCPa, 
188 F Snpp 815—Sunpkms v Council Corp, 
CAMo, 332 F2d 733—Etheridge V OroveMQs 
Co. DCKy, 287 FSupp 437, affii CA, 415 
F,2d 1338, 

Ahtp-Spurlook v J T Km^t ft Son, 13 So 2d 396, 
244 Ala 364—Marcus v J R Watkins Co, 188 
So 2d 543, 279 Ala. 584 

Aik-aunaid V Crown Coadi Co. 453 SW2d 712, 
248 Aik 739 

Conn—Ham Const, Inc v. Stran-Sted Corp, Com PI, 
216 A2d 833, 26 Conn Sup 201 
Idaho—Twm Harbors Lumber Co v Cameo, 442 P2d 
753, 92 Idaho 343 

Utah—Dunham-Budu Inc v Bdl Hartman Phimhuig ft 
Heating Inc, 515 P2d 92, 30 Utah2d 177 
QneiCioii of law for oonrt on motion to dismiss 
SC—Barsesaer v. Cokman Co, 96 SE2d 825, 230 
SC 562 

M^hetlier ooqporatloD snbjeet to Jurisdiction 
N C—Abtt^ Mdb v TrirState Motor Ttansit Co, 143 
SE2d 235, 265 NC 61 

Whether action arose out of business transacted 
In state 

N C —Abney Mills v Tn-State Motw Trenait Co, 143 
SE2d 233,265NC 61 

28 NY —Crosaley Glove Co v Wakefidd Leathers, 
Inc, 290 N Y S 2d 319, 30 A.D2d 598 

Old—Crescent Cerp v Martin, 443 P 2d 111 
Jurisdiction held mixed question of law and fhet 
US—Davis V Tnumj^ Corp, D.CAtit, 258 FSujqi 
418 

page 232 

36. Erroneoos determination by court 
Mich—BeUen Mfg Co v Andnes-Butler Inc, 217 
NW2d 125,S2MiehApp 317 

§ 1956. Judgment or Decree 

40 US—Sahnon Falls M{g Co v Midland Tire ft 
RnbberCo,CCAOh]o, 285 F 214 
Ark—SmblairRefiiiiiigCcKy Bounds, 127SW2d 629, 
198 Ark 149—Davis v Sbhimmd, 482 S W 2d 785, 
252 Ajk 1201 

D C—Consolidated Radio Artists v Wadungton Sec* 
tKm, Nanaaal Council of Jewidi Junion, 105 F2d 
78S,70AppD,C 262 

Miss— Mattmtiy's Bakery v Sparks Milhng Go, 179 
So 271, 181 Miss 198 

NJ—Dnsodllv Burlington-BnstolBndgeCo,86A2d 
201, 8 N J 433, cert den 73 S a 25, 33, 3A 344 
US 838,97LEd 652,reh den 73Sa 181,two 
cases,and73Sa 182,344US 888.97UBd.687 
ND—Renner V J OromanStedCo , 147NWJld663 
Judgment held told 

CMd—Magnoha Petrdleam Co v Young, 264 P 2d 757 


Wash —Hatch v Pnneess Louise Corp, 534 P 2d 1036, 
13 WadiApp 378 

Sufficiency of seryice 

Oa—Dowe v Debus Mfg Co, 175 SE 676, 49 Oa 
App 412 

41 US—^Hutchmsmi v Boyd ft Sons Press Sales, 
Inc, D C Mum, 188 F Supp 876. 

Ala—Palatine Ins Co v Hdl. 121 So 412, 219 Ala 
123 

Cal—Nagd v P ft M Distnbutors, Inc, 78 Cd Rptr 
65, 273 C A 2d 176—Cannon v Amencan Hydro¬ 
carbon Corp. 84 CalRptr 575, 4 CA3d 639 
DC—Consolidated Radio Artists v Washington Sec¬ 
tion, National Council of Jewish Juniors, supra, n 
40 

Fla—Green Manor Const Co v Punta Gorda Ready 
Mixed Concrete, Inc, App, 159 So 2d 255, op 
quashed m part. Sup, 166 So 2d 889—Wnght v 
Sterlmg Drug, Ine, App, 321 So 2d 460, quadted 
on oth grds Sup, 342 So 2d 503 
Ga—Couner-Herald Pub Co v Georgian Co, 128 
SE 744, 160 Ga 583 

Ky —Mergenthaler Linotype Co v Onffin, 10 S W 2d 
633, 226 Ky 159 

NC—^Bdk V Bdk'a Dept Store of Columbia, SC, 
Inc, 108 SE2d 131, 250 NC 99, 72 ALR2d 
1203 

Old —E R Thomas Motor Car Co v Robb, 208 P 
783, 86 Old 266 

Or—Enoo, Inc v F C Russdl Co. 311 P 2d 737, 210 
Or 324 

Tex—Roberts Corp v Austm Go, QvA;^, 487 
S W 2d 165, err ref no rev err 

Constmction of statute 

Dd—Blaustem v Standard Oil Co, 51 A 2d 568, 4 
Terry 516 

Service on agent sufficient 
Wis—PhiUips V Portage Transit Co, 118 NW 539, 
137 Wis 189 

42 Anz—Schermg Corp v Cotlow, 385 P,2d 7M, 94 
Atu 365, 17 ALR3d617 

Fa—^Danby v Echo Falls Farm, Inc., 20 D ft C2d 
477, 9 Bucks 136 

Tex —Kdoomb ft Hoke Mfg Co. v Amason, Civ App, 
2 S W2d 360-^irst Texas Jomt Stock Land Bank 
v Kaufinan County Levee Improvement Dist No 
13, Civ App, 130 SW 2d 463, err ref 

Relief from deCaidt judgment granted 
Fla—Pandi Mortg Qirp v Davia, App, 251 So 2d 
342 

45. Property covwed 

Dd-^Maustem v Standard Oil Co of Ind, Super, 56 
A2d 772, 5 Terry 145 

NY—Seco Industnea, Inc v Kntzer Radiant Gods, 
Inc, 212 NYS2d 933, 27 Miso2d 578 
47 Pa—Shambe v Ddawsre ft HR. Co, 135 A 
755, 288 Pa 240. 

49. Judgment in rem 

NY—Seco Industries, Inc v Krrtzer Radiant Cods, 
Inc, 212 NYS2d 933, 27 Mi8o2d 578 

§ 1957. Execution and Enforcement 
of Judgment 

page 233 

52 US—Salmon Falls Mfg Co v Midland Tire ft 
Rubber Co, supra, n 40 

59 NY-Nedntt v Nesbitt, 241 NYS2d 611, 39 
Muc2d85S 

Receivers 

(1) Appomtment —Davis v Pneumatic Cushion 
Corporation, 261 NYS 684^ 146 Mue 578 

(2) Powers—Johnson v Nevus, 150 N YS 828, 87 
Misc 430 

§ 1968. Review 

Utah—Dunham-Bush. Inc v Bdl Hartman Flumbmg ft 
Heatmg, Ine, 515 PJtd 92, 30 Utdi2d 177. 
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64 Tex—Crothers v Midland Products Co, Chv 
App,410SW2d499 

65 Pa—Hamilton Equipment, Ine v Onanua Corp, 
192 A2d 734, 411 Pa 325 

Tex —Kays Jewders, loc v Sikes Senter Corp, Qv 
App. 444 SW 2d 219 

Remand for frirther proof 
Md —Lamprcdit v Fqier Aircraft Corp, 277 A 2d 272, 
262 Md 126 

N J —Corporate Devdopuent Speoahsts, Inc v War¬ 
ren-Teed Fharmaceaticals, Inc, 240 A 2d 45(^ 99 
NJ Super 493, app after remand 245 A 2d 517, 
lQ2NJSuper 143 

NY—Allen v Auto Spec i alti e s Ml^ Co,357NYS2d 
547. 45 AD2d331 

§ 1959. Costs 

Library References 
Corporations <^77. 
page 234 

67 NY —^Fhedman v Great Atlantic ft Pacific Tea 
Go, Sup, 20 NYS2d 392, 174 Misc 185 

Attorney^ fee 

lowa^Home Sav. ft Loan Ass’n v Iowa Qly Inn, Inc, 
152 N W 2d 588, 260 Iowa 1321 

§ 1960. Offenses by Foreign Corpo¬ 
rations and Prosecutions 
llierefor 

If under the applicable substantive 
law a foreign corporation is respon¬ 
sible for the acts of individuals which 
constituted a crime, it is mconsistent 
with the inherent power of a court to 
prosecute criminal offenders to insu¬ 
late the corporation from liabilhy on 
the basis of the manner m which the 
corporation generally runs its af¬ 
fairs.®*® 

68J Mam—Com v Beneficial Finance Co., 275 
NE2d33, cert den 92 SCt. 2433,407 US 914, 
32 LEd.2d 689, and 92 Sa 2433, 407 US 910, 
32 LEd2d 683, and 92 set 2434, 407 US 914, 
32 LEd2d 689, and 92 SCt 2435, three cases, 
407 US 9ia3ZLEd2d 683 and92Sa 2448, 
407 US 910, 32LEd2d683 

Service of process on a foreign cor- 
poration in a criminal prosecution is 
governed by due process and statutes 
relating to the service of criminal pro¬ 
cess generally, rather than by statutes 
governing service on foreign corporar 
tions in dvil actions.®®® 

69S Man—Com v Benefiaal Fmanoe Go, 275 
NE2d33,cert den 92Sa 2433,407US 914, 
32 LBd2d 689, and 92 set 2433,407 US 910, 
32 LBd2d 683, and 92 set 2434, 407 US. 914, 
32 LEd2d 689, and 92 SCt 2435, three caaei, 
407 US 910, 32 L Ed 2d 683, and 92 SCt. 2448, 
407 US 910, 32 LEd 2d 683 
Notice nquiroiiMiln satisfied 
NH—Stale v Luv Pharmacy, Inc, 388 A2d 19(L 118 
NH 398, 16 ALR4th 1304 

The general rules regarding erimimil 
prosecutions generally apply in actions 
against foreign corporations for crimi¬ 
nal offenses committed within the jiuv 
isdiction.’®^ 

73 J. Findlngi supported by evidence 
N H—State v Luv Pharmacy, Inc, 388 A 2d 190, 118 
N.H 398, 16 A.LRAth 1304 
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Compared with, or disUngmshed 
from: 

SfaniDerly 

(1) Tom •^»cporeal•» meant ooipond or bodily— 

Hoidenonv. State, TotCrApp, 422 8 W 2 d 175, 176 
® of Biouasard, UApp, 3(^ 

^ Other terms have been compared or 
distinguished.^ * 

^^Substantial'* synonymons 

Cal—In n Teed’t Estate. 247 P2d 54 , 58, 112 C A 2 d 
638 

Corporeal possession, 

8 Kan—State v Wagoner. 256 P 957,958, 123 Kan 
591 

removing timber may be evi- 
La—Martd v Hunt, 197 So 402, 407, 195 U 701 

CORFULMONALE. A term which 
refers to enlargement of the right side 
of the heart out of proportion to the 
left side.*^» 

N Y —Qraell v Straight Line & Mach Coip 
158NYS2d 58, 59. 3 AD2d 615 

CORPUS. 

17 Ala—First Nat Bank of TUskalooaa v HilL 4 
So 2 d m 174» 241 Ala 606 
As rcAiriag to principal of eatato xather than to 
particolar property wfaidi might be on hand when trust¬ 
ee took possessKUL—Avu v First Nat Bank of Widnta 
Falls, TmOvApp, 162 SW2d 1072, 1079, dtmg 
CJiS. 

18. *T)rittdpal** aynonymoni 

Csl—In re Somerville's Estste, 101 P 2 d 533, 536, 38 
CblApp2d463 

"Ihoome'^ ooubrastod 

US—Commissioner of Internal Revenue v Bishop 
Trust Co, CCA, 136 F2d 390; 391 
Del—Cox V Sdleri, 33 A2d 548, 552, 553,27 DdCh 
307 

DC-nAmencaa Security ft Trust Co v Flrost, 117 
F2d 283, 284, 286, 73 AppDC 75 
La-^reniBh v Wdlfi 160 So 396, 397, 181 La 733 
Tex—GJ.S.citadm Avn V Post Nat Bank of Wichita 
Falls, aupo.n 17 

19. Held to Indnde 

(1) Cbpital gam received by an estate 

US—Holoambe v United Statea, DCMaas, 41 
FSupp 471, 477 

NY—In re Lewis* Will, 18 NYS2d 133, 138, 259 
AppDtv 4 

( 2 ) Dividends dedared firam surplus anaing from 
book appreciation of coiupany*s realty—Weldi v 
Weksh. 290 NW 758, 779, 786. 235 Wia 282. 

(3) Stock dradeuds and **adminiatrttum moome** un¬ 
der law of District of Oilumbm—AmerKan Secunty ft 
Trust Go v Frost, supra, n. 18 

(4) Proceeds ooiporsto liquidation.—Cox v. Sdlen, 
siqim, n. 18 

CORRECT, 


As a Veib 
page 236 

34b SboDflaify defined 

(1) To make or set right or to remove the 6 ^ 1 % or 
errors from—Bartds v Heunesany Bros, Inc, Iowa, 
164NW2d87,94 

(2) To *\«rtocr u to make nght; to reodf^ to 
amend; and to remove fruilts or emna —Ihon^ioa v 


City of West Lake HiUs, Tex Ov App, 457 S W 2d 398, 
402 

Various words have been held to be 
synonymous * 

35.1. Synonyms 

**Conect** IS synonymous with rectify, amend, reme¬ 
dy, redress, amend, reform, revise—Willis v WiUis, 
MoApp, 274SW2d 621 , 625 

Phrases: 

Other phrases which have been adiu- 
dicated,^^^ 

36.1. Phrases constmed 

“Just and correct.**—Johnston v Harrington, 31 P 
316, 318, 5 Wash 73 

As an Adjective 
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Often defined as meaning exact 

38.1 RI—Cook V Dunbar, 18 A2d 658, 663, 66 
RI 266 

Held synonymous with “proper” and 
“true.””^ 

39.1 RI—Cook V Dunbar, supra, n 38 1 
Proper aynonymons 

RI—Industrial Nat Bank of RI v Rhode 
Hospital, 207 A2d 286, 291, 99 RI 289 

It has been held the equivalent/’* 
and not tihe equivalent*’^ of “just”. 

39.2 Ind—State ex rd Lewis v Smith, 63 NE 214, 
216, 158 Ind 543, 63 LRjk 116 

393 Tex—Hughes v Potts, 87 SW 708, 709. 39 
Qv App 179, or ref 

CORRECTION. 

Other phrases: 

53 Aik—Mason v. Jairett, 234 S.W2d 771, 773 

CORRESPOND. 

63 Corre^Mnding to “to", the term “corresponding" 
means aumlar,—Lockh^ Aircraft Coip v Rath- 
man, DC Gal, 103 FSupp 810, 812 

(2) The word '^corresponding** is synonymous with 
the words “confomung** and “smular**—Butterfield v 
Oculus Contact Lens Co., D.CIU, 332 FSupp 750 
757 

CORRESPONDENCE. 
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64 Idaho—daike v Blackfoot Waterworks, 228 P 
326, 328, 39 Idaho 304 

Similarly exiireased 

Intercourse or communication between persons by 
means of letters —Clarke v Blackfbot Waterworks, su- 


The act of commumcating by means 
of letters; also the letters them¬ 
selves.^^ It has been compared with, 
or distinguished from, “negotia¬ 
tion,” 

64,1 Idaho—CUaxke v Bladkfoot Waterworks, supra, 
n 64 

64wZ Idaho—Claike v Blackfbot Waterworks, supra, 
n. 64 

CORRESPONDENT. 

68 b th, itock excknn * “cemvoiideiir a * 

dealer m stocks, bonds, aecunties and cmnmodities 
who because he is not a member of the stock and 
commodities eadrangea must have his orders exe¬ 


cuted through a broker who is a member—^Haw- 
kus V Merrill, Lynch, Pierce, Fenner ft 
DCAik, 85 FSupp 104^ 107 

CORROBORATE. 

66 US—Anderson v U.S, CCATenn, 124 F2d 
58,65 

N J—Streader v Stieader. 87 A 2d 338, 340,18 NJ Su¬ 
per 433—Crowdl v. Crowdl, 110 A 2d 57, 59, 33 
NJ Super 272 

See also Evidence § 1016 notes 1-3 
Relates to force of testnnony ralber than to 
particiilar foct 

Ala—pykes v State, 1 So 2d 754, 757, 30 Ala App 
129 

Stanilarly expressed 

Ala—Brown v. State, 19 So 2d 88 , 90, 91. 31 Ala App 
529—Lowe v States App, 22 So 2d 618, 620— 
Hodge V State, 26 So 2d 274, 276, 32 AlaApp. 
283-nJones v, State, 44 So 2d 18, 19, 35 Ala App 
89—Hubbard v State, 45 So 2d 795, 798, 35 Ala 
App 211 

DC—Associated Oeneral Oontractors of America v 
CatdiUo, 106 F.2d 327, 329, 70 AppDC. 303 
“Strmigly eomboratod** means a degree of corrobo¬ 
ration amounting to corroboration from mdependent 
Acts and circumstances which is dear and satisfoctofy 
to the court and jury—Wn^t v Austm, Tex Civ App, 
173SW2d28I, 283 

Corroborating, 

67 Iowa—State v Lahmon, 1 N.W 2d 629, 631, 231 
Iowa 448. 

Ky—Price v Com, 176 S W2d 271, 272, 296 Ky 144 
As applied m cnmmal cases see also Cnmmal Law 
$ 530 

Sunilarly expressed 

Ky-CJ& cited m Price v Com, 176 S.W.2ii 271, 
272, 296 Ky 144 

CORROBORATION. 

68 I. Ill .tsnnolo0ed imm tin votd “cwiolioir.- 
tion" denotes a strengthening or confirming and is 
essentially a relative term and nfers to some ante¬ 
cedent which it IS said to strengthen or fortify — 
People V Onffin, 219 P2d 519, 535, 98 Cal 
App 2d 1—People v Bowlby, 287 P 2d 547 , 549, 
135CA2d519, 53 AL.R.2d 1147 

69 Ala—Smothers v State, 83 So 2 d 374, 375 , 38 
AlaApp 153 

Stanilarly expressed 

DC—Ewing v US, 135 F2d 633, 635, 636, 77 US 
AppDC 14 

70 Ark—CJ& quoted In Oabler v Oabler, 190 
SW2d 975, 976, 209 Ark 459 

71 Ark—CJS quoted in Oabler v Oabler, supra, n 
70 

Need net relate to all focts 
Cal—McFSH v MoFall, 136 P2d 580, 584, 58 Cal 
App2d 208—Ungemach v Ungemjudi, 142 P2d 
99, 102 . 61 CBLApp2d29 

“Dtaect corroboration’* 

Construed as not requmng eye-witness testimony— 
Ewmgv US, supra, n. 69 

CORROSION. The formation of an 
oxide of a metal. It results from the 
pr^emse of oxygen dissolved in water, 
which oxygen reacts with the metal 
when in contact with the water. 

U.S—Hall Laboratories, Inc v Springs Cotton Mills, 

Inc, D CS C, 112 F.Supp. 29, 30 

Graphitic^ corrosion occurs when 
iron in pipe is leached out and r^laced 
by graphite. 

U.S—Orsoe 4 Co v City of Los Angdes, DCCU. 

168 FSupp 344, 348 
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CORROSIVE. 

The adjective means eatmg or gnaw¬ 
ing; hence destroymg. 

DC—Tatum v US, 110 F2d 555, 71 AppDC 393 

CORRUGATE. 

Corrugated. 

74. *<:!oiTii8aled cnlfof* 

Gonstructioii and uae desenbed—American RoUmg 
Mill Co V Finke Engmeenng Co, DC Ohio, 45 
FSupp 442, 443 

CORRUPT. 

As a Verb 

—Corrsvted. 

psge 239 

78 Ohio—Fawidc Airflex Co v Umted Elcc, Radio 
ft Maidi Workers of Amenca, Local 735, CIO, 
App,92NE2d446, 449 

As an Adjectwe 

79 US—Umted States V PolakofLCCANY, 121 
F2d 333, 335 

81. InfolTing Bss, bribes or fraud 

U.S —U S V Polakoff, supra, n 79 

Phrases: 

Additional phrases are set out in the 
note.*** 

90.1. Fhrases 

(1) **Coniipt or evil mobvataon ” 

NJ—State V Wumcv 91 A2d 65, 79, 21 NJSuper 
180, revd on oth grds. 96 A 2d 63, 12 N J 152 

CORRUPTION. 

94 US—US esid Mont«oineryv Ragen,DCni, 

86 FSupp 382, 390 

Similarly expressed 

(1) “Corruptioii" is a hard wend, not always accur- 
ra^y understood, covering a multitude of official delm- 
quencMS, great and httle, hut it is stnedy accurate to 
apply It to any color of influence, of mere rdation of 
any on the administration of jotioe—Wight v 
Rmdskopf; 43 Wis 344v 351 

CORRUPTLY. 

6. Wilfldly 

NJ.—State V Williamson, 148 A2d 610, 618, 54 NJ 
Super 170, afid 155 A2d 7, 31 N J 16 
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12. SfanOiriy expressed 
(1) The word “corruptly” implies moral tuipitode 
and wrong and is synonymous with actual 

fwtA mtentional wrongdomy—State v WU Td Co, 80 
A 2 d 342, 358. 18 NJSuper 172 

14. Slmflafly defined 

For an improper motive 

US—Martm v US., CCAVa, 166 F2d 76. 79 
Id UA—UjLv Polakofi;CCANY.121F2d333, 
335. 

Phrases: 

Additional phrases are set out in the 
note.*^* 

34.1. PhriiCi 

(1) “Conuptly odtlndd* n synonymoni with “having 
a aecret undctstandins ** 

m—CJJS. died In People V Iiaaci,226NE2d 38,48, 
3711126 205 


CORSELET. 

In modem usage^ a species of corset, 
desenbed as a tubular garment of elas¬ 
tic fabnc, usually with the “two-way 
stretch” feature, designed to mold a 
woman^s form in accordance with the 
requirements of fashion.^* * 

35.1 “It nettasnnly fits as snugly as a reasondsle 
d^ree of comfort (dq>endent on the fortitude of 
the wearer) permits ”—Welch v Enn^it, 15 N Y 
S 2d 339, 341, 342, 257 App Div 685 

COSMETIC. 

pa^ 241 

52 US—MennenCo V Kdly, DCNJ,40FSupp 
761, 764 

‘Proprietary medidne** contrasted 
U.S —Mentholatum Co v Motto-, DC Kan, 40 
FSupp 639, 640 

Held not to indnde 

Antiseptic oil —Mennen Co v Kdly, C C A N J, 

137 F 2d 866, 867 

(2) Soap—Louisiana State Bd ci Cosmetology v 
Knott, UApp, 185 So 2 d 818, 819, 820 

A paste, powder, or other compound 
applied to tibie skm to improve its ap¬ 
pearance;”* or any preparation that 
renders the skm soft, pure and white 
or helps, or professes to help, to beau¬ 
tify or improve the complexion; an 
article of decorative value used to cre¬ 
ate an artificml appearance.”^ 

52.1 US—Mennen Co v Kdly, supra, n 52 

52.2 US—Mamea Co v Kdly, supra, n 52 

52.3 US—Mennen Co v Kdly, supra, n 52 

As an Adjective, Having power to 
beautify, especially the complexion; 
pertaining to beauty, beautifying, nn- 
provmg beauty, particularly the beauty 
of the complexion. 

US—Mennen Co v Kdly, supra, n 52 
**Cosfnetic therapy” means treatment involving use of 
cosmetics 

La—Loowana State Bd d Cosmetology v. Knott, 
UApp, 185 Sa2d 818, 819. 820 

COSSETTES. Beets which have been 
shoed into small shreds. 

U3—Oliver Umted Filtew v Silver, D.CC 6 I 0 , 103 
FSnpp 935, 937 

COST. 

As a Noon 

56 Cil—CJJS. dtod in Singer Metals v Indnstnal 
Management Coip, 253 P.2d 515, 518, 521, 116 
CA2d8S 

57 Mum^-CJ^ qnotid in State v. Gustavson. 47 
NW 2 d 552, 553, 234 Mum 124 

Ibe e nwwna* paid fat tbe acqnidtioB of property 

US—Majeahe Securities Corporatwo V Commisdoner 
of Internal Revenue, CO A, 120 FAl 12, 15 

“Cost of property" so eonstmed 
US—Detroit Go v. Comimanoner of InAenial 

Revenue, Mich, 63 $ Ct 902, 904, 319 U S. 98, 87 
LEd 1286 

Actual price paid for goods 
Ala—Emmeo Co v Howell, 154 So 2d 28,31,275 

Ala 270 
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58. Of Mannfoctiired products 
The **oost” IS the sum of the “direct cost” for material 
and direct labor, plus the **uidiiect cost” or manu&ctnr- 
mg —Gordou Form Lathe Co v Ford Motor 

Co, CCA, 133 F2d 487, 500 

Held to indnde 

(1) Attorneys’ fees m co n d emnati on proceedmga held 
part of cost of railroad grade crossmg diimnatioa — 
Delawaie,L ft WR Co v Fdig^er. 26 N YS2d 331, 

332, 175 Miac 1037 

(2) “Costs” property allocated to the mamtenaace of 

property, mdude aU eiqieoses reasonably necessary to Its 

sustention—Town of Romney v Romney Imp. Co, 11 
SE2d 758, 759, 122 WVa 608 

(3) Capital expenditure—Fncnd v Co mmissto ner of 
Internal Revenue, CCA. 119F2d9S9, 960 

(4) Sales tax paid by contractor—Spenoer, White ft 
Prentisv Qty ofNew York, 28NYS2d 401,402,262 
AppDiv 285 

(5) Depreciation, federal mcome taxes, capitel stock 
taTM and indirect overhead —Saulabuiy Oil Co v Phil- 
lipa Petroleum Co, C C A Old, 142 F2d 27, 39 

Hdd not to indnde 

Expenses for sellmg, advertising, and pro fe aai o nal ser¬ 
vices -Leonard v. S O Frantz Co, 49 N Y S 2d 329, 
332, 333, 268 AppWv 144 
60. Senbig pnee 

US—Epstemv Helvenng, CCA., 120 F2d 427,431 

Tbe price paid for a tihiiig 
U S —^Porstmann v Rogers, D C N J, 31 F Snpp 660, 
662 

Sbodariy defined 

<1) The woid “cost” ordinarily indicates pnoe or part 
of It paid by the buyer to the sdler as oonsideiation Rn 
the sale of goods or that which has to be given for m 
thing in order to procure it, eqiecially the price paid — 
Qty Ice Dehvety Co v. US.CANC, 176 F2d 347, 
352 

(2) The word “costs”, when not used aa a word of 
art, IS synonymous with expense or detrunent, and 

connotes lorn of any loud monrred to secure a benefit — 

People V Palmer. 108 NYS2d 548,551, 279 AppDiv 
60 

Compared with, or distinguished 
firoTfi: 

“Market price.””* 

62.1 US—Onggenhenn v Rasqnm, NY, 61 SCt 
10, 311 US 628, 85 LEd 399, affd 61 SO 507, 
312 US 254, 85 LEd 813 

Cost of comirtteHon. 

65. Variona item I ndu ded 
US—Calhoun County, Fla, v Roberts, CCAFla., 
136F2d59, 63 

Original cost 

69. Sfanilarly axpnaicd 
The coat to the first mvestor, m es mng the same at 
actual li ytMMtB ongmd cost—Niagara Falls Power 
Co v Federal Power Oomnuaaion, CCA, 137 F2d 
787, 793. 794 

Other phrases: 

78 Old —Smopouk) V Fortman, 137 F 2d 943, 947, 
192 Okl 558 

See tbo the CJS tidei Bankruptcy § 626 et seq, 
n—w and Baiddng §§ 447, 503, 528, 773, Exeon- 
tois and A dmum trators $ 819-826, 852^81, 939- 
943. and Receivers « 382^90, 53 CJ, p 876 

note 89-p 390 note 70 
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Additional phrases which have been 
adjudicated*^* 

12.1, Fhraiei comtnud 
(1) “Cost of coonectioii.” construed wiA refers 
sewers and oontraated with “service duxge”—Qty of 
Leeds v Avxam, 14 So2d 728, 730. 244 Abu 427 
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‘^Direct cost** as ocnuistmg d direct material and 
du^ labor costs, and so contrasted with '^indirect 
costGordon Form Lathe Co v Ford Motor Go, 
CCA, 133F2d487, SOO 

(3) **IiulirBCt cost,** as refemng to manufiKtunng ex¬ 
pense m contrast to costs of labor and matenal—Gor¬ 
don Form Lathe Co v Ford Motor Go, snpra, n 12 

(4) **Cost of capital” as constitating mtetest charges 
and enoni^ more to attract capital and to maintain 
credit ^Wadungton Gas Light Co v Public Utilities 
Commission of District of Colum b ia. DCDC, 55 
FSnpp 627, 628 

(5) *Tnvoioe costs” held synonymous with ^mvoice 
value”—Knopfler v Flynn, 160 NW 860, 862, 135 
Mmn 333, AnnCas 1918E 538 

(6) ”Ont of pockets costs indude direct labor and 
material costs, but exdude general overhead such as 
administrative and sdhng eiqienses —Armour A Co v 
Bowks, EmpApp, 148 F2d 529, 541 

C7) ‘‘Costs of operatioa” has been held to be mter- 
disngeabk with “pperatuig expenses ”—Appeal of Pit¬ 
ney, 28 A 2d 660, 875, 20 NJMisc 448 
(8) *Tixed costs” are those which remam stable m 
told amount r^ardleaa of changes m volume of produo* 
bon—Chicago A ELR Co v US, DCInd, 107 
FSui^ 118, 122—Chillicothe Sand A Gravel Co v 
Mifftm Marietta Corp, CAHI. 615 F2d 427. 431 
*TdBxgnial cost” is the addition to total cost 
wfaidi results fiom moreasmg output by one umt—Chi¬ 
cago AEIR.CO V US, supra 
(10) *Tanabk costs” an those oasts which vary m 
to^ amount with every mcrease or decxease m ou^t 
—Chicago A BIR Co v US.D.CInd, 107FSapp 
118, 112—Chilhoothe Sand A Gravd Co v Martm 
Marietta Corp, CABl, 615 F2d 427, 431 
(U) “Avetage coat” is the sum of fixed cost and total 
varuhle cost, divided by output Chillioothe Sand A 
Giavd Co V Msrtm Manetta Corp, C A El, 615 F 2d 
427,431 

Ab an AAJectiye 
page 244 

Other phrases: 

“Cost survey” and “established cost 
survey,” ^ 

17.1. Phases discmsed and oompared 
Wyo—Civic Asi‘n of Wyoming v Railway Motor Fu¬ 
els, 116 P2d 236, 247, 249, 57 Wya 213 

COSTAL REGION. 

Anywhere within the chest 

Mass^Booney v Slowe, 32 NE2d 218,308 Mass 343. 

COSTS 

§ 1. Definition and Distinctions 
Library References 
Costs et seq. 
page 2S7 

2. US—Memganv Metiopditan Life Ins Co.D.C 
Ls.,43FSqpp 209 

Ala—OpnuoQ of the CSerfc, 400 So 2d 406. 

Am—CJJS. citod fat Stewart v LeeStewart, Inc, 
Am., 425 P2d 118^ 122, S Am App 216 
Cd^InreBevdkrsE8t8te,185P2d9a81 Cal App 2d 
72a 

Cdo—CJJGLcitiedlnDqiaitmentoflbtfhways V Kel¬ 
ley, 379 P 2d 386, 387, 151 Gdlo 517 
Del—Donovan V Delaware Water and Air Resouroea 
ComnassKm, 358 A 2d 717 
Fla.r-Goliib v. Golub, App, 336 So 2d 693 
MiL-^tecae v. Mandel 167 A2d 111, 224 Md 121 
Micfa—Harvey v Lewis, 158 N.W.2d 809, 10 Mich 
App 23 

«Mo-lta^ V Looney, 377 S W2d 273 
Moot—toaten v Thomas, 232 P2d 723^ 125 Moot 
lS9.26ALR2d 1285 


N Y—In re Leary's Estate, 14 N Y S 2d 960, 172 Muc 
286—People v Palmer, 108 NYS2d 548, 279 
AppDiv 6a rearg. and app den 109 NYS2d 
622, 279 AppDiv 835—Rose v Thau, 347 NY 
S2d 854,75Muc2d387 

Okl—McAlester Urban Renewal Authority v Hamil¬ 
ton, 521 P 2d 823 

R1 -^CJ«S. died m Factory Mutual Liability Ins Co 
of Amer v Cooper, 262 A2d 37a 373, 106 RI 
632 

Utah—Wagner v Anderson, 250 P2d 577, 122 Utah 
403. 

Wash—State ex rd Macn v Gi^ of Bremerton, 111 
P2d 612, 8 Wash 2d 93—Fumto v Ooeng, 179 
P 2d 316, 27 Wash 2d 615 
fitwiflar defimtioiis 

Cal —Rabmowitch v Cahforma Western Gas Co, 65 
CalRptr l,2S7CA2d 150 
Fla—City of Miami v Murphy, 137 So 2d 825—Gor^ 
don Intern Advertising, Inc v Chariotte County 
Land ATitkCo, App, 170So2d59 
Iowa—LaRue v Bures, 268 NW 2d 639 
Md—Weiner v Swales, 141 A2d 749, 217 Md 123 
NJ—Sweeney V Board of Review, Division of Enqdoy- 
ment See, Dept of Labor and Industry, 206 A 2d 
345, 43 N J 535 

N M —^MiUs v Southwest Builders, Inc, 374 P 2d 289, 
70NM 407 

Other definitloiia 

Ohio—Benda v Fana. 227 NE2d 197, 10 Ohio St 2d 
259—Hamman v Withentme, 252 N R2d 196, 20 
Misc 77 

SmaU cJairni cases 

Ind—Matter of Pubhc Law No 305 and Pnbho Law 
No 309 of Indiana Acts of 1975, 334 NE2d 659, 
263 Ind 506 

3 Am—State v Gnswold, 446 P 2d 467, 8 Am 

App 361—In re Stavro’s Estate^ 497 P 2d 77, 17 
Am App 257—Barry v. Arizona Dept of Eco¬ 
nomic Sec., 542 P2d 1138, 25 AmApp 2S8 
Gal—CJ.S quoted hi Rosenfield v Vesper, 134 P 2d 
529, 532, 57 CalApp2d 605, reh den. 135 P2d 
579, 57 CaLApp2d 605—Wdls Fargo & Co, v 
City and Conii^ of San Francisco, 152 P 2d 625, 
25 Cal 2d 37-^laiiDon v Pacific Td A Td Co, 
20 CalRptr 118, 201 CA2d 453 
Dd—Muhknun A Kayhoe v Brown, Super, 50 A2d 
92, 4 Terry 481 

Fla—City of Boca Raton v Boca Villas Corp, App, 
372 So 2d 485 

Md—Reese v. Maadd, 167 A 2d 111, 224 Md 121 
NJ—CJ a dtod lain re Caruso's Will, 112A2d 532, 
*538, 18 N J 26 

NY—In re Leary's Estate, supra, n 2—Hayman v. 
Moms, 37 NYS2d 884, settled 38 N.YS2d 782, 
179 Miso 265—Bernier v Housdidld Finance 
Corp. 51 N.Y,S,2d 151,183 Mine. 742—Caperna v 
WiUiams-BanerCorp, 57NYS2d254> 185Misc 
687, affd 58 NYS,2d 876, 186 Misc 27—Fergu¬ 
son V Aniow, 37 NE 626,142 NY 580—Benner 
V En^ 271 NYS2d Za SO MiseZd 592— 
Rypkema v Freuenhofer, 286 NYS.2d 867, 55 
Mi8o2d 1000. 

Okl—Martm V Martm, 350 P2d 270 

4 NY-Benner v EoM 271 NYS.2d 20, SO 

Muc 2d 592—Rypkema v Franenho fer , 286 N Y 
S2d867, 55Miso2dl00a-Fii8OOv Roberts, 309 
N.Y SM 232, 62 MtsaZd 624. 

Tex—Brown V Meyers, Civ App, 163 S W 2d 886^ err 
ref 

Good fetth tai the prosecutioii of an action is mde- 
vant—la re Leary's Estate, supra, n 2 
US—CJ.a dtad m Nadi v Raun, DCFa, 67 
FSupp. 212, 216. 

7 lowfr—Woodbury County v Anderson, 164 

NW2dl29 

Mass—Qdldbezgv Cnihan, 124NE.2d 926^ 332Mass 
310—Goff V MacDonald, 129 NEJd 115, 333 
Maas 146 

8 Md—ByronLasky A As 800 tttea,Inc V Ounenmr 

Brown Go. 364 A2d 109, 33 Md App 231 
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9 Cd —Hannon v. Pacific Td A Td Co, 20 Cal 

Rptr 118, 201 CA2d453 
Nettlier reward nor p mriahm e nt 
Tyf ifiii —^Harvey v Lewis, 158 NW2d 809, 10 Mich 
App 23 

page 258 

10 Cal— Mart, Inc V. National Auto A Css Go, 58 
CdRptr 877, 250 C A 2d 772 

NY—Dadabo v Cartmo, 41 NYS2d 794* 180 Misc. 
337—El re Jenningi* Estate, 135 N Y S 2d 72, 206 
Miic. 867, afW 143 NYS2d 383, 286 AppDiv 
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& US—Casanova v Latom, CCA Puerto Rioo, 
147 F2d 648—Olaas Contamera Corp v. MiOer 
Brewing Ca CATex, 643 F2d 308 
Gdnn—State, Dept of Blental Health v. Chdewimk, 
236 A2d 339, 27 Conn Snp 286 
Dd—Qeueial Motoin Corp v. McKeancy, Super, 268 
A2d878 

Idaho-Wheder v Mdntyre^ 396 P2d 798. 100 Idaho 
286 

Ind—State By and Through State Highway Gommia- 
sion V Blackiaton Land Co, Inc, 301 N E 2d 663, 
158 Ind App 93 

NJr—Statev Otis Elevator Co, 95 A 2d 715,12NJ.1. 
N.Y-Casdlav Board of Ed of Oty of New York, 
250 NYS2d 474. 21 AD2d 690 
.Wash—CJJ5. dted m Oty of Bdlingham v Eiferd 
Const Co, 519 P 2d 1330^ 1332, 10 Wash App 
606 

Time of dismissel 

NY—FoieatElee Corp v Heimler, 245 NYSJld 895, 
41 Mi8c2d668 

Time of jndgment 

Cal—Coast Bank v. Holmes, 97 CaLRptr 30, 19 
CA3d381 

70 Gal—Hogan v Ingold, 243 P2d 1, 38 C2d 802, 
32 ALR2d834 

Fla—Love v Jacobson, App, 390 So 2d 782. 

La—Williams v Aetna has Co, App, 402 So.2d 192 
Mont— CJBL dtad in State By and Through Z>ept of 
Highways v Olsen, 531 P2d 1330, 1334, 166 
Mont 139 

NY-Santiago v Johnson, 305 NYS.2d 717, 61 
Muc2d746. 

71 US-OandaU v Fiddity ft Cas Go of NY, 
DCWia, 158PSupp 879, 

Conn—States Dept of Mental Health v, Ghdewinsk, 
236 A2d 339, 27 CoonBupu 286 
N Y —Joteidi Ulhnann Brokerage Corp. v Zanbal, sur 
pta, au 69—Rdaner v 749 ISropdway Realty Coup, 
136NYS2d 866.207Miic 76—Lord ft Taylor v 
St John, Sup., 233 N YA2d 841,37 Mlw2d 350- 
Caadla v Board of Ed cf Oty of New York, 250 
NYS2d474.21 Aja2d69a 

Stntate onoQiifltitiitioiially 

Fhu—Paniah v. Mulbi, App. 1 Dist. 458 8o.2d 401 
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74 NY—<::^e3Ciu V Willnnis-Bauer Goip, 57 NY 
S2d 234^ 185 Muc 687, afld 58 NY^2d 876, 
186 Mile 27. 

76 Cd-Heganv. Iiicold.243 P.2dl, 38C2d80^ 
32ALR2d834—CoMtBaokv Hblmes, 97 Cal 
R|>tr 3a 19CA3d 581 

77 US—GJjS. 4 MCedbiOreiman V O D SearleA 
Co. DCRJ, 388 FSapp 1175,1179 

Idaho—Ndliai and Co v Casiin and Tann Flalla Oouii* 
ty Jomt Om A Schod Dut 151, App„ 647 F 2d 
773. 103 Idaho 317 

Ky—Centnd Kentucky Prodnehon Credit Aii*n v 
Smith, 633 SW 2d 64 

La—Oreen v Orleans Parish School Bd, App, 365 
So 2d 834, writ den. Sup. 367 So 2d 393 
NY-CsseUav Board of Ed of Qty of New York, 
250NYS2d474, 21 AD2d690 ^ 

RI—GJ.S, 4 B 0 «ed In Foster V Qnigley, 179 A2d 494. 
495, 94 R.I 217 

Tex—Bethd v Bntkr Drilling Oo, App 14 Dist, 63S 
SW2d 834.errrefnorev err 

Expert wftMM feel 

N.M—hbntz V Fdlingitad, App, SOS P2d 68, 84 
NJd 473. 

Attomeyi fhei 

US—Life Ins Oo of Virginia v. Mnnay Inv Co, 
CA.Te]c, 646 F2d 224. reh gr m part 651 F2d 
109a cert den 102 S a 1037, 454 U S 1163, 71 
IJBd.2d319. 

Anz^Mosum Bank v Kutko, 603 P 2d 91, 124 Anz 
199 

Cal—Rich V City of Bemaa, 159 CalRptr. 473, 98 
CA.3d428 

Fla—Pocteons v Fowler, App, 394 So 2d 154 
m-Peoplev Fheder.413NE.2d432.45IlLDee 954. 
90 BLAppSd 116 

Or—Dean Vmcent, Inc v Chamberlam, 504 P 2d 722, 
764 Or 187 

Tes—Vdben v Republic Pmancml Services, Inc, Qv 
App., 602 S.W JUi 566, err ref no rev err 

78 NY—Caseila V Board of Ed of Oty of New 
York, 250 N Y.S.2d 474. 21 AJ>2d 690 

81 NY—Bergen Olaas Go v Pro^iect Metal 
Moulding Co, supra, n 69 

85 MO—Reeiev Mandd. 167 A2d 111, 224 Md 
121 

NY.-LoidATaylorv.St John. 233 NYS2d 841,37 
Misc2d350 
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procedural and governed by law of fo- 
rum.“5 

96JS US—Conte V Flota Meicante Del Estado, 
CA.N.Y,277F2d664 

Ark—American Phyaidans Int Co v HrnaleB, 428 
SW2d622 

With —Sethre v. Waahmgton Ed Asa'n, 491 P.2d 838, 
22 Wash App 666 

§ 5. Stipulations 

87 Or—Stark Street Properties, Inc v Tenfel, 562 
P2d331.277 0r 649 

88 US—OeUerman A Co, Inc; V R A Hartley A 
Sons, Inc, DCm, 543 FSupp 1062 

Oa—Pickett v Mexshon, 219 SE2d 16, 135 Oa.App 
764 

Idaho—DeAdey Cocp v Otto. 513 P.2d 638,95 Idaho 
586 

La.—Keating v Miller, App, 292 So 2d 759. vpp after 
remand 339 So 2d 95^ writ den. Sup, 341 So 2d 
904 

N C—Nuhob V Odldston, supra, n 34 
20CJS 1986PP-^ 


Pnblic policy baning stipiibitioii except as an- 
tlioifzed by st a t ute 

NC—EACCredit Corp v Wibon, 183 SE2d 8S9, 12 
NCApp481,affd 187 SE2d 752, 281 NC 140 

89 Alaaka—Jones v MerOravey Corp, 386 P2d 
838 
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90 Tec—Liberty fegn Co v Newsom, 426 SW2d 
210 

91 Wis—CoeteUo v Polenaka. 8 NW2d 307, 242 
Wis 204 

98 Cal—In m Baucr*s Estate, 138 P2d 721, 59 Cal 
App 2d 161 

La.—Ch^bert v Ayoock, App , 15 So 2d 150 
99. Presimied to be proper and rightfolly taxa* 
ble 

Tex—Hammonds v Hammonds, 313 SW2d 603, 158 
Tex 516 
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10 N J—Dombroski v Metropolitan Life Ins Co, 12 
A2d 372, ISNJMiso 24a affd 19A2d678,126 
NJLaw 545, rearg den 30 A2d 441, 126 
NJLaw54S 

Wash—Peter Pan Seafoods, Inc v Mi^dberg Foods, 
Inc, S44 PJ2d 30, 14 Wash App 527 

Wis—DeOioffv Schmade,238NW2d73a71Wis2d 
554 

§ 7. Time of Vesting of Right 
Library References 
Costs ^70. 

11 Anz—O’Malley Inv A Realty Co v Tnmble, 
427 P2d 926, 5 AxizApp 434 

Fk-^MacNedl v Marks, 61 So 2d 648 

La—Green v Connell, App, 193 So 255—Thymes v 
Ampeo Plastics, App, 303 So;2d 594. 

NY—Bergerv Grossman, 16NYS2d 904, 172Mise 
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mgCo., 115NYS2d329 

Wis—Thromv KoqAeSsndAOravelCo,51 NW2d 
49, 260 Wis. 479 

§, 8. In General 

Library References 
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20 US —EEa v. Scandrett, D C Idaho, 28 F Sapp 16, 
app dism., CCA, 106 P2d 1016—ConnoEy v 
Cmnmenaal Nat E^ m Shreveport, D.CLa, 89 
F Si^ 976, am 90 F.Smp. 264 

'Ala^-lpattecsoa v MatiAy, 9 $o2d 754. 243 Ala 
267—Domer v. Payne. 14 So 2d 376. 244 Ala 476. 

Arub-Hurst v Horst, 401 P2d 232. 1 ArizApp. 227. 
op supp 405 P 2d 913, 1 AnzApp. 603 

Ark—Wilhamaon v. WiIhaiQian, 158 SW2d 264. 203 
Ark 619—Hughesv Holden. 316 SW 2d 7ia 229 
Ark 15 

Cal—Fisher v Eckert, 212 P2d 64. 94 CaLApp2d 
890—MtiMahan’s of Long Beach v. McMahan Ser¬ 
vice Corp, 302 P2d 847, 145 CA.2d 607 

Colo—State Highway Dept v Dawson, 253 P2d 593, 
126 Colo. 490-^eteriop v Shaffer, 352 P2d 281, 
143 Gok) 138 

Dd-^Gottheb v H^den ^Chenncal Cocp, 105 A2d 
461. 34DdCh 436 

Fla^-Ostfiisky v. Nano^ App, 118 So2d 47—Raffel v 
Maganan. App, 165 So2d Z49-Wet|en v Wil- 
Hamaoo, App.^ 196 So 2d 461—^nen^ v. Green, 
App, 302 8al2d772 

Idaho—H&noo Corp v 598 P2d 538, lOO Idaho 
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ni—Jxgg V niitinie Fur Emidoyment Pracboes Com* 
missian, 329 N E 2d 486, 28 m App 3d 932 
lowa-^Uerv Needham, 73 NW 2d 31,247 Iowa 565 
Ky—Swope v. Central Oteyhonnd Lines, 128 SW2d 
171, 278 Ky 104 

U—dark V dark, App., 192 So 2d S94-Joihiiaaa v 
Marshall, App, 202 So 2d 465, wnt, ref 203 So 2d 
555, 251 La 217—Cnstom Budderi A Supply, Iso 

V Revels, App, 310 So 2d 862 
Md-JJrquhart v Alexander A Akxander, Inc, 147 

A 2d 213, 218 Md 405. 

Mass—RusaeU v Garoline-Beoker, Inc, 142 N.E2d 
899, 336 Mass 161 

Mich—Holer v Nasser, 33 NW2d 637, 322 Mich. 
1—Bond V Pnbdc Schools of Ann Arbor School 
That, 178 N.W2d 484. 383 Midi. 693, 41 A L 
R3d 742 

Mmn—Kredi v Eidman, 233 NW2d 555, 305 Mmn 
215 

Mo —Crooks v Crodcs, App, 197 S W 2d 678—Amitm 

V Izard, App., 262 SW2d 353—In re Thomas, 
App, 416 S W 2d 52—Community Land Corp v 
Stueiikd,436SW2d 11 

Mont —Sullivan v Moontam, 160 P 2d 477, 117 Mont 
224—Letz v Letz, 215 P2d 534. 123 Mont 494 
Neb —AppHcatioa City of Seward, 62 N W.2d 537. 

158 Neb 143—Kasporek v May, 133 NW2d 614. 
178 Neb 425-CJJS. cited in Kdlerv State Dept 
of Roads, 172 NW2d 782, 785, 184 Neb. 853 
NH—Medioo V AJmaay, 234 A 2d 527, 108 NH 324 
NJ—Kodikoff V Peniuauken Tp, 331 A2d 42, 131 
NJSoper 590 

N.Y—BnU V Brenner, 308 NYS2d 218, 62 Mise2d 
102 

NC—Town of Zdiulon v Dawson, 5 SE2d 535, 216 
NC 520—Nicholsv OdUston, S8SE2d 348,231 
NC 581—Whaley v Broadway Tam Co, 114 
SE2d 254. 252 NC SSd-ESnea v Pierce, 208 
SE2d 721,23NCApp 324.cert den 210SE2d 
57, 286NC 335 

ND—State ex rd. Hbnowayv First American Bank A 
Dust Co, 248 N.W2d 859 
Ohio—Kistler v Watson, App, 156 NE2d 833. 

Old—Baldwm v Collins, 479 P.2d 567 
Pa.—Gams v Mcdain, 160 A2d 398, 399 Pa 261— 
Richmond v. Pennsylvania Higher Ed Assista n ce 
Agency, 297 A2d 344. 6 Pa.Cniwhh 612 
S.C—Wdbom v. Page, 148 SJB2d 375, 347 SC 554 
SD.—CLJjS. dted hi City of Aberdeen v Lutgeo, 273 
NW2d 183, 185, app after remand 303 NW2d 
372 

Tenn—SummesB v Bood-Chadwdl Go, 145 SW2d 7, 
24TennAiq;» 357. 

Tex —Lane Wood A Co v Contoiental Od Co, Qv. 
App ,431 S W 2d 625, mod on oth grda, Sup, 
443SW2d698 

Va—Qty of Richmond v Emnoo County, 41 S.E 2d 
35, 185 Va 859 

Wash—State ex rd. Macn v Qty of Bremertoii, 111 
P2d 612, 8 Waah2d 93-Sas8e v Kambolx, 397 
P 2d 42a 65 Wash 2d 369—Werner v Werner, 526 
P2d 37a 84 Wash 2d 36a 

WVa—Lockard V Qty of Sakm. 43 SE2d 239, 130 
W.Va. 287 

Unaiicceaafta Indigent party aa not exampt 
CaL-J^Uler v State. 82 CalRptr 78, 1 CA3d 664. 
oertden 91Sa 73,400US 836,27L£d2d69. 

Pnrpoae of atatnte 

NY^—Cypress Estates, Inc. v, Wildnre; 323 NYS.2d 
278, 37AD.2d577 

Emmeons award 

Nev—Eikdbetger v. Tolotti, 530 P2d 104. 90 Nev 
463 

Two or more anccaarfbl partiaa 
N,Y—Hutton v'HiltB, 389 NYS2d lOia 88 Misa2d 
883. 

Pnauiaptlmi of roeofiiy 
US^Txue Temper Cocp v CFAI Steel Carp., CA. 
Colo, 601 F.2d 495 

22 Fla—Dragstrem v Butts, App, 370 So2d 416 
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N Y —Neubrunn v Agudas OiMid*! rhpborf of U S 
and Canada, 132 N YS2d 746 
23 US—Tolchettcr Lines, Inc V Dowd, DCNY, 
2S3 FSupp 643 

Ala—Ex parte Driver, 62 So2d 241, 258 Ala 233 
Alaska^Beaulieu v Elliott, 434 P 2d 665 
Anz—Fainah v Cunphuysen, 488 P2d 657,107 Anz 
343 

Cal—ABC Egg Rancb, Inc v Abddnour, App, 35 
CalRptr. 487—Chamales v Smith, 89 CdRptr 
99, 10CA3d200 

Colo—Boulder & White Rock Ditch & Reservoir Co v 
Qty of Boulder, 402 P2d 71, 157 Colo 197 
Fla—Anderson v Carter, App, 100 So 2d 831—Butler 

V Borowsky, App, 120 So^ 656—Cohn v Flor¬ 
ida Nat Bank at Orlando, App, 223 So 2d 767— 
Keener v Dunning, App, 238 So 2d 113 

Hawan-^Haikms v Xkeda, 557 P 2d 788, 57 Haw 378 
m—Sdniringa v Qty of Chicago, 198 NB2d 326, 30 
m2dS04,oert den 85SCt 655, 379 US 964,13 
LEd.2d 558—People ex rd Illinois State Dental 
Society V lole^ 312 NE2d 328. 19 Dl App 3d 899 
Ind—Stayner v Bruce. 110 NE2d 511, 123 Ind App 
467 

Kan—Wood v Gautier, 439 P2d 73. 201 Kan 74 
Ky —Wiggmton v Leech's Adm'x, 149 S W 2d 531,285 
Ky 787 

La—Popicih V Fidehty & Deposit Co of Md, App, 
231So2d60Aam.onoth gids 245 So 2d 394,258 
U 163 

Me—Ted v Young, 389 A,2d 322 
hfich—Harvey v Lewis, 158 NW.2d 809, 10 Mich 
App, 23 

Neb-Sonesv Spiegal, 140NW2d799, 179Neb 838 
N H,—McLaughlin v. Umon-Leader Corp, 127 AJd 
269, lOONH 367,oert den 77SCt 663, 353 US 
909, lLE(L2d 663.xeIi den 77Sa 810,353US 
943. 1 L Ed.2d 764-Medico y. Ahnasy, 234 A 2d 
527, 108 NIjL 324. 

NJ—Davis V Mocxiatown Memorial Hospital, 254 
A2d 125, 106 N JSuper 33—Finch, Pmyn k Co 

V Maitmdh, 260 A2d 259, 108 NJSuper 156 
N M —State ex rd. Stanley v Liyan, 93 F 2d 1002, 43 

N M 348—Lamer v Securities Acceptance Coip, 
398 P.2d 980; 74 N M 755—Chalmen v Hu^ 
491 P2d 531, 83 NM 314 
N Y—Tienian Realty Oo v Trtile Guarantee k Trust 
Co,28NYS2d 920, 176M1SC 1071—Mudlerv 
Enugcant Indnitnal Say Bank, 41 N YS.2d 799— 
South y, Qty of New York, 206 N.YS2d 883, 26 
Mise2d 106, afid 210 NYS2d 966, 12 AD2d 
752, app deo 214 N Y.S.2d 648, 13 AD.2d 491— 
SbdlOilCo, V Convent Service Station, Inc, 240 
NYS2d 482, 39Mttc2d447 
Teom—Lewis y Bowen, 392 SW2d 819, 216 Tenn 
414 

Tex—Lemons y. Davis, QvApp, 306 S.W2d 224— 
, Rubmv Adaiiis,QvApp,368SW2d42,eiT.tef. 
no rev err—Hams v Shotwdl, QvApp, 490 
SW2d860 

Wis^Martdlv Khngnian, 105NW2d446,11 Wu2d 
296—Clapp y Jomt School Dnt No 1 of Vdlagos 
or Hammoiul and Roberts, 124 NW2d 678, 21 
Wis.2d473 

24 m-May v Sean, Roebuck k Co, 238 N£2d 
600, 96 I]lAig}2d 359 
lowa-Dofey Hantad^ 278 N W2d 907 
2 Sl Dd—Donovan v Ddaware Water and Air Re¬ 
sources CoinnwiBon, 358 A2d 717 
Fb—Sdvcnmut v. Rada Realty Co., 45 So2d 758 
tiL-Mayv Sdns,Rodiiiok ACo.238 NJB2d 600,96 
mApp2d359 

Kam-Fhnher v. Cobb, 103 P 2d 803, 152 Kan 211. 
.AsL-Ubady Mat Ins. Co. v OiUcn Oil Fsdd Sennoe, 
Bie., App., 164 So 2d 695, wnt ref 167 So.2d 668, 
246 La. 843—Southern Miqjtds Inv Goip v Tower 
Contimrmg Co, he., ofTei, App^, 174 So 2d 852, 
wnt icf 176 So.2d 45Q, 248 La 118-Chaisscm"y 
Donmigue^ App. 175 So 2d 902. 
llAi WaHimore County y XeroKCoq^, 397 A.2d278, 
4llilApp 46S,afld,406A.2d 917,286Md.22a 
NJ—Kraandi v. Howard Savt laat, 392 AJd 178, 
161 NJJqpet; 59: 


N Y —Oovemment Entp Ins Co v Sheenn, 410 N Y 
S2d641,6S AD2d 10 

Tenn —Qintm v Gant, 337 S W 2d 761, 47 Tenn App 
242 

Tex—Whitley V King, QvApp, 581 SW2d 541 
Wis-Jonas v State, 121 NW2d 235, 19 Wis2d 638, 
95 ALR2d880 
Misoondiict of counsel 

Cdo—Lewis V OUver, 271 P2d 1055, 129 Colo 479 
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26 Fla—Blynn v ZErsch, App, 136 So2d 666 
Nd)-Stocker v Wdla, 52 N W2d 284, 155 Neb 472 
NH—Medicov Alxnasy, 234 A 2d 527, 108NH 324 

27 Ala—State v Clauniet k Heda Consol Copper 
Co, 82 So 2d 232, 263 Ala 216 

Neb —Stocker v Wdls supra, n 26 

Discretion not abused 

Ala—Southern Natural Gas Co v State. 73 So 2d 731, 
261 Ala 222—Mall Gift Cards, Inc v Wood, 261 
So2d 31. 288 Ala 355 
Alaska^Adoption of V M C. 528 P2d 788 
Ark—^Borden V Aimstrong, 403 S W 2d 731, 240 Ark 
1050 

Fla—Rodgers v Kjyax Realty Co, App, 165 So 2d 
2S9 

Kan-Csmck V McFadden, 533 P2d 1249, 216 Kan 
683, 91 ALR3d708 

La—Swiftships, Inc v Burdm, App, 338 So 2d 1193 
NY—Matthews v Schnaheun, 36S NYS2d 352, 80 
Misc2d 1057 

Old—Wheder v Benson-Taylor, Inc, 394 P2d 523 
RI-Gny v Leemsn, 182 A2d 119, 94 RI 451 
Utah-^upe V Menlove, 417 P2d 246, 18 Utah 2d 
130 

Discretion abused 

Alaska—De Witt v Liberty Leasing Oo d Alaska, 499 
P2d599 

La—Johnson v Marshall, App, 202 So 2d 465, wnt 
ref 203 So 2d 555, 251 La 217 
Me.—Ted v Young, 389 A.2d 322 
Nev —Lyon v Walker Boudwm Omst Co, 503 P.2d 
1219, 88 Nev 646 

29 in—Lee v Retirement Bd of Pdicemen’s Annui¬ 
ty and Benefit Fund of Qty of Chicago, 201 
NE2d361, Sim 2d 252 

N Y—In re Leary's Estate^ 14 N Y S 2d 960; 172 Muo 
286—Conway v Bowe, li6NYS2d 182 

30 NM—Read v Western Farm Bureau^Mut Ins 
Co, App,S63PJd 1162, 90 NM 369 

Ohio—White y White, 362 NE2d 1013, 50 Ohio 
AFp2d263.4 0O3d225 

31 Colo—Survey Engmeers, Inc v Zohiie Founds- 
turn, 532 P2d 748, 35 QdoApp 186, levd on 
oth grds. Sup, 546 P2d 1257, 190 Colo 352, 
app after remand 568 P 2d 436, cert den 98SCt 
1253, 434 U.S. 1071, 55 LEd2d 773. 

hftch—Cdm v Maty Lee Candies, 291 N W 259,293 
Mich 157 

N Y—Haupt y Oxenhom, 14 N.YS.2d 754—Sndhiig 
k Sn^mg PerKnnd Agency of Queena, Inc v 
Nanr, 336 N Y.SJd 595, 71 Miso2d 499 
Tex—Gulf Coast Operators, Inc v Fleming Oil Co, 
QvApp, 393 SW 2d 954 
Dedantory JvdgnwBt 

(Z) Ohio—Hudson Distnbotors, Inc. v Eh Lilly k 
Oo. 209 NE.2d 234^ 4 Ohio Mac 73 

32 Alaska—Buza v. Columbia Loniber Co., 395 P 2d 
511 

Am—Waqu v Tanner Bros Contracting Co, Inc, 
App, 589 P2d 1355, 121 Anz. 323 
Cal—Modlno v Fresno Maeaxom Mfg Co, 168 P2d 
182, 74 Cd App 2d 120 

Fla^Pan American Bank of Sarasota v, Hancock, 
App, 352 SoJd 912. 

La^-Steqga v Lake Sopopoc Pfhng Co, 36 So 2d 778, 
214 La. 237. 

Mont-lyma v Hardy, 179 PJd 745, 120 Mont 35. 
NM-8oadi v Lucero, App, 595 PJd 768, 92 NJd. 
798, oert den 593 P.2d 1078, 92 NM 675. 


NY— Pidsv Troii.62NYS2d 201. 187 Mac 547— 
Haibrechtv Dully, 283NYS 788,790. 157 Mac 
906— Fum V Amoruao, 196 NYS2d 800, 10 
AD2d 637, rearg den 202 NYS2d 217, 10 
AD 2d 873, motion den 205 NYS2d 809, 10 
AD 2d 1000, app dism condiuonally 209 NY 
S2d7H8NY2dU16,171 NE2d879. afiM 217 
NYS2d98.9NY2d 936. 176 NE2dl06 
Tez—LaVoie v Kaplan, Qv App, 556 S.W 2d 641, err 
dism 

Va—Qty of Rachmond v Hdinco County, supra, n 
20 

Wash — Bimm V Ring, 341 P 2d 885, 56 Wash 2d 465, 
rdh dm and mod on oth grds 353 P 2d 950; 56 
Wa8h2d 465—Emus v Rmg, 353 P2d 950, 56 
Wa8h2d 465—Andersen v Gold Seal Vineyards, 
Inc, 505 P2d 790. 81 Wash 2d 863. 

Partifiii held V^fifling party” 

(6) Other cases 

Cal —Iverson v Spang Induatnei, 119 Cal Rptr 399,45 
CA3d 303 

NY—Lettien v Lefiak Budden, Inc, 220 NYS2d 
686. 31 Mac2d 166—Hutton v Hilts, 389 NY 
S2d 1010, 88 Mac 2d 883 

Pa—Morra v Pedeyno, 45 WaskCo 67, afiU 217 
A 2d 784, 207 Pa Super 217 
Tez—Siepertv Brewer,QvApp, 433 SW2d 773,err 
ref no rev err 
Declaratory judgment 

(2) Other eases 

US—White V VmwtMJI, DCCsl, 94 FSupp 502, 
revd on oth grds, C A, 193 FJd 744, oert den 
72 Sa 1052, 343 US 957, 96 LEd 1357 
Alasksr-Contmental Ins Co v U S Flddity k Guat^ 
anty Co, 532 P2d 1122 

Mum—Btate ex rd. Ryan v Cahill, 91 NW2d 144, 
253 Mum 131 

Ohio—General Acc Assur Corp v Motonsta Mut 
ha Co, 207 NE2d 670, 2 Ohio App2d 234 

(3) Other cases 

La—Smg^etazy v Wyatt, App, 55 So 2d 314 
NeUber party prevailed 

La—Gmlfte v Mbntgmnety Ward k Co, App, 237 
So 2d 402 

Midi—Mmy Hospital v State, 63 N.W2d 838, 340 
Midi 404 

33 Cd-Oentem v, Smiri,' 160 P2d 385, 70 Gd 
App2d 238—Meximo v Fresno Maeaxom MSg 
Co, supra, n 32—Oibcon v. Thxifty Dtim Oo, 
343 PJd 610, 173 CA2d 556-:Smidi v Her¬ 
mann, 18 CalRptr 833, 199 CA2d 748 
Kan—Sohxoeder v. Ridiardaon, 411 P2d 670, 196 
Kan 363. 

Ky-HaE v Hall, 328 S.W.2d 541 
Me—Inhabitants of Town of Sabattos v Bi lo deau. 395 
AJdl23 

Mum—CJ,S. quoted fa Hangfaud v Canton, 84 
N W2d 274, 28a 250 Mom 243 
NY.—Haupt y Qxenboin, supra, n 31 
QU-Sloan v Owen, 579 P2d 812 
Va—CJJS. qaoted fa Qty of Richmond v Hdinco 
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Cal—Hansdman v. Meadville; 83 P2d 295, 12 Cal 2d 
259-Onliam v Hunt, 7 P2d 186, 119 CalApp 
586 

5 NY.—In re Anooyinous, 209 NY$2d 36a 27 
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38 Ga—Marler v River Creek Aasoaates, 226 
SE2d311. 138 GaApp 471 

page 279 

43 Cal—Sanders v Gas ft Elec Co, 126 

Cal Rptr 415, 33 C A 3d 661 
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Mo—Publicity Bldg Realty Corp v Thomann, supra, 
n 46 

Okl-^Bosworth v Eason Oil Go, 213 P2d 548, 202 
Okl 359 
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Nat Bank of MiUbum, 82 A2d 585, 133 NJEq 
404. 

NY—Simthv Bradlee, 37NYS2d5a 
ND-LicMt V Saby, 279 N W.2d 881 
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Misc2d 46a afia 270 NYS2d 40a 25 AD2d 
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Csl-Bonor v Berry, 125 P2d 537, 51 CalApp2d 
552—Dotefeno v Hall, 69 CilRptr 691, 268 
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page 282 

80 Ohio-nMoon v Polaloewicz, 12 Ohio Supp 12 
82 Conn—Lesooe v Kinstler, 70 A 2d 131, 136 
Conn 253, 

88. Mont—Marcus v Bowman, supra, n. 79. 
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Wyo—YeUowstone Sheep Co v Ellis, supra, n. 3a 

§ 16. -Both Parties at Fault 


on oth grds, 190 So 2d 7^ 249 La. 623, on remand 
200 So 2d 704 

Ohio-Odand v Cldand, 152 NE2d 914 
39 Pa.—Simon v Egnot, 33 Ene Co 302 
41. CanparatiTe negWgence 
N.Y—Taxqnim v Taylor Rental Center, 455 N YS2d 
1011, 116 Mi8c2d 769 

Costs recoverable in a comparative 
fault case are not apportioned in ac¬ 
cordance with fault^* * 

413. Gal—B^rstt v Sierra Boat Co, 145 CaIRptr 
47, 79 CA3d 325—Lemos v Eidid, 147 Cal 
Rptr 603, 83 CA3d 110 

La.—Ghutk v Laird, App 3 Or, 458 So 2d 639, wnt 
den 462 So 2d 210 

§ 16. S^arate Issues 

page 288 

51 ni-Shapixov Grosby, 184NE2d8S5.251]12d 
245 

La.—Bunge Corp v McOuffie, App, 317 So 2d 227 
Mb—McKay v Smder, 190 SW2d 886, 354 Mo 674 

§ 17. — Separate Counts or 
Causes of Action 

54 Cal—Pawlak V Cox. 306 P2d 619, 148 CA2d 
294 

Kan—Empona Wholesale Coflhe Co v Rehng, 252 
P2d59a 173 Kan 841 
La—Jinks v McQute, App., 344 So 2d 675 
Mb—Ehrbdi v Liditenfdd, App, 502 SW2d 420 
Tex—CJJS. dted In Cantrdl v Fust Nat Bank of 
Eukss, 560 S W 2d 721, 730, err ref no rev err 

Diacretion not abnaed 
lowfr-Oordon v P&b. 246 NW2d 283 
In contractor's ncUoiif etc. 

(2) Other matters 

Md—Sinclair Estates, Inc v Charles R Guthne Go, 
165A2d 775,223 Md 572 

page 289 

58 m—Jones v Washington, 107 NE2d 672, 412 
'Bl 436 

59 NY—Luisomv Barth, 138NYS2d63 

60 NY —Luisom v Barth, supra, n. 59 

page 290 

71 NY.r-Kenyonv. Loard ft Taylor, Inc, 143 NY 
S 2d 391—Log Cabm Rest, Inc v Alpme Wme ft 
Liquor Corp, 178 N YS2d 521, 13 Mise.2d 129. 

72 NY—Kenyon v Lord ft Taylor, Inc., 143 N Y 
S 2d 391 

§ 18. -Separate Addons 

74 IQ—Mardiallv New Amsterdam Gwualty Co of 
Baltiiiiore^48NE2d80A318mApp 636 
NC-Hugbes ▼ Oliver, 47 SE2d 6, 223 NC 680 

A judgment assessing costs against de¬ 
fendant in rule in two suits, one of 
which is dismissed as of nonsuit, and in 
one of which an appeal bond is filed, 
witdiout on attempt to apportion costs 
between the suits, is improper in view 
of the fact that defendant in rule can¬ 
not be liable for any costs on non- 
suit^^^ The rights of impleaded par¬ 
ties to recover costs in actions for in¬ 
demnity have been adjudicated.^^ 


COSTS §23 

Page 292 

74wl0. Cocta of primary action diatfngpiahod 
from thoae of third party action 
Waxh-Andersen v Gold Seal Vineyards, Inc, 505 
P2d 790, 81 Wash 2d 863 

Plaintiff not UaUe to ddtendant for coats awardp 
ed third party defendant 
Wash-Andersen v Gold Seal Vineyards, Inc, SOS 
P2d 79a 81 Wash 2d 863 

§ 19. General Rule 
Library References 
Costs ^20-25. 

75 Csl—Oenenl Elec Co v Imperial Umon School 
Dist, 28 CaIRptr 438, 212 CAJd 879 
La—Guidroz v General Acc Fire ft Life 1ns Corp, 
App, 216 So 2d 377. 

Pa—Mah<»y v Boennmg, 12 A.2d 483, 139 Ps^Siqier 
428 

Zero damages 

FIs—Blue V Williams, App, 200 SD.2d 626 

§ 21. Amount within Jurisdiction of 
Lower Court 

Library References 
Costs <8»8. 

page 291 

79 Cal—Shotwdl v Bkiom, 140 P2d 728, 60 Gal 
App 2d 303—Fame v Bank of Ceres, 141 P 2d 
219, 60 Cal App 2d 621—Cumberpatch v Ndan, 
270 P2d S4a 125 C A 2d 205, reh. den 271 FJd 
519^Nelson v Spence^ 6 CaIRptr 312, 182 
CA2d 493—Lidhtenaner v DoistewitE, 19 Cal 
Rptr 654,200CA2d 777—Hardmv Elvitsky.42 
CaIRptr 748, 232 CA2d 3S7-Avaloa v Welty, 
47 OlRptr 447, 237 C A2d 545. 

Neb—Stake v Western Assur Co, 287 NW 222,136 
Neb 735 

N Y —Forest Elec Corp v U S Fidelity ft Guaranty 
Co, 318 NYS2d 649, 36 AD2d 607—Palace v 
Trsnsworld Attractions Corp, 349 N Y S 2d 85, 43 
AJ32dS23 

Pa—^Keller v Firman, 28 Ene Co 300 
Eztraordiiiary Items disallowed 
NY.-^Atdilk> V Ooldblntt. 339 NY£2d 73a 72 
Misc2d471 

82 NY—Brodsky v Fiore, 87 NYS2d 844, 194 
Misc 837 

84 Gal—Miller v Supenor Court In and For Los 
Angeles County, 288 P2d 902 
NY-^rancis v Lowe^ 39 NYS.2d 728, 179 Misc 
677, $m 43 NYS2d Sia 266 AppDiv 834 
Wis—Redly v Theoen, 10 N W2d 108, 243 Wis 366 

page 292 

89 Cal—Holhnger v Medma, supra, n 79 
N Y.—Afflbtoaio v Dnamuio, 241 NY.S2d 953, 39 
Misc2d 864 

Pa.—McGrane v Hitchcock, 3 Chester Co 149 
9a Fa.—Fsherv. Stevens Coal Co. 7 A 2d 573, 136 
PaSnper 394 

CoontF or diatnet conrt 

Neb —SheOenbaiger v SheUenbarger, supra, a 10 

91 Wis.—Redly v Theuen, supra, n 84 

§ 23. Amount Less Than or in Ex¬ 
cess of Designated Sum 

94 US—UJ.toUseofWatsabaughftCo, V Sea. 
board Sur^ Co, DC Mont, 26 FSupp 681, 
sustained, CCA. 106P2d355 
Alaska—First Nat Bank of Juneau v. Martu, 16 Alas¬ 
ka 313 

Cal —Shotwdl v Bloom, supra, n 19 
NY—In re Simth, 57 N.Y.S2d 886, 185 Misc 918— 
Seaver v New York Ptoduoe Exchange, 78 N Y 
SJd 121, 273 AppDrv. 519^ afld 86 NE 2d 178, 
299 NY 614—Brown ft Bigdow v Walsh, 78 


37 Ky-Watexbnryv.Waterbiiiy, supra, n 12 743 La^-^hicoesiioii of Moody, App, 149 So2d 

La—Mdler v Hbosing Authonly of New Oileant, 719, nvd. on oth grds 158 So2d 601, 243 La 

App, 175 So 2d 326, am m part and nvd m part 429 
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§23 COSTS 

Page 292 

NYS2d S07, m Mac 90»-Reaiier v 749 
Bnodwiv Rodtjr Omp, 134 NYS2d 8<6, 207 
Muc 76 

RI—Pem V Wood, 234 A 2d 663, 103 RI 53 

95, Costa allowed 

NC—Schafer V Southern Ry Co, 145 2d 887,266 
NC 285, mod on oth gids 148 SB2d 292, 267 
NC 419 

Tea •^Arnold v Tarrant Beverage Co, Cnr App, 215 
S W2d 894* err ref no rev err 

96 Cal—Raamuasen v Mbe, 292 P2d 226, 138 
CA2d499 

Waih—Baldwm v Alberd, 362 P2d 258, 58 Wash 2d 
243 

pa8se293 

4 NM—Stevens V Mitchell, 186 P2d 386, 51 NM 
411 

page 294 

12 NY —hfonteflore Hospital v Scfaifren, 236 N Y 
S2d645—CaseUa V Board of Ed. of Oty of New 
York, 250 NYS2d 474* 21 AD 2d 690 

Dbhunenieiita, etc. 

Other matters 

N Y —Viking Jumor Bonk, Inc v Haakon Fietheun, 
Ina, 261 NYS2d 316, 46 Misc2d 1042 

Residence In comity 

NY—Schmidt v New York Tdephone Co, 14 NY 
S.2d 467, 171 Misc 805—Brodsky v Fiore^ 87 
NY$2d844* 194 Misc. 837 

Final jodgmeiit controls 

N Y —Warner Weather>Master of Westchester, Inc v 
Strom, 253 NYS2d 1017, 44 Misc2d 478 

13. Senioe outside New Yoilc city 

N.Y—Redly v. Stevens, 17 N Y S 2d 527,258 App Div 
984—Fischer V Zimcke^ 54 N YS2d 64* 184 Misc 
524 

14 NY—O'Conner V La Papila, 156 NYS2d 317, 
4Misc2d925 

§ 26. — C!ounterclaim or Set-Off 
psge 296 

36 Gal—Ndson v Spence, 6 GalRptr 312, 182 
CA2d493 

§ 80, Detemiiiiation of Amount 

page 297 

52 NY-^Omg v. Goldsmith Bios, 16 NYS2d 
877, 173 Mise. 2—Abate v Budrwidt Sav Bank, 
138 N.YS2d m 207 Mac 372 

Wa—Dekeyaar v. Milwaukee Automobile Ins. Co, 295 
NW 755, 236 Wa 419 

Attomey^s fees indnded 

GkL^-Cinmelev Shma^, 268 P 2d 210,124 C A 2d 46 

54 Cal-Combs v. Haddock, 26 GalRptr 252, 209 
CA2d627 

§ 81. Interest on Becoveiy 

page 298 

64 NY—Wnier WcaOiexv-Miater cf Westchester, 
Inc. V. Stnm, 253 N YS.2d 1017, 44 Mac 2d 478. 

§ Not to Ezneed Recovery 

66 . Ala^hfessqr y AhMy, 13 So.2d 780, 31 Ala. 
App 202. , < 

Fan costa to defendant 

A]a;-Mi»)ii V Zom, 13 So2a 57, 31 AlaApp 135 

§ 38. SuUect Matter in General 
* lilnraiy References 
posts’«»16 etseq. . 


page 300 

81 Mich-Seltzerv Sterling Tp, 123 NW 2d 722, 
371 Mich 214—Michigan State Hi^way Com¬ 
mission V St Joseph Tp, 210 NW2d 251, 48 
Mich App 230—Alexander v Fackler, 218 
NW2d 794* 53 Mich App 262 

Wa—State ex rd Pedersen v Drury, 21 N W 2d 408, 
248 Wa 243 

82 Mich—Matthews v Mt Carmel Mercy Hospital. 
124 N W2d 281, 371 Mich 495 

84 Alaska-Adoption of V M C, 528 P2d 788 
Ky —Board of Trustees of Umverrity of Kentucky v 

PuUic Emp Council No 51 Amexican Federation 
of State, County and Muniapal Emp, AFL-OO, 
571 SW2d616 

La—HaU v Allred, App, 385 So2d 593 Wnt ref. 
Sup. 393 So 2d 735 

Mich—Oreenbaum v Qtizens Federal Sav ft Loan 
Ass'n of Port Huron, 145 N W 2d 864* 5 Mich 
App 121 

Neb—Frese v Michalec, 36 N W2d 494, 151 Neb 57 
NJ—FenneU v Ferrma, 335 A 2d 84, 132 NJ Super 
63 

ND—Moser V Wilhelm, 300 N W2d 840 
WVa-Solmsv White,36SE2d 132, 128 WVa 189 
Gitizeu initiated environmental litigation 
Mich-Taxpayers and Citizens m Public Interest v 
State Dept of State Highways, 245 N W 2d 761, 71 
Mich App 385 

§ 84. Action Involving Title to Real 
Property 

85 Kan—CJJS ated In Wcmier v Aldndge, 125 
P2d 392, 396, 155 Kan 446 

No personal claim made 
NY—Nassau County v Hardie, 48 NYS2d 788, 
revd on oth gids S3 N Y S 2d 41, 268 App Div 
1068, app den S3 NYS2d 535* 269 AppDiv. 
671, reatg den, 53 NYS2d 956, 269 AppDiv 
667, affd 62 NE2d 397, 294 NY 848, motion 
den 63NE2d 189, 294 NY 963 

page 301 

92 NY—Nassau County v Hardie, supra, n 85 

93 Neb—Ehlers v Campbell, 66 NW2d 585, 159 
Nd) 328 

§ 35. Jurisdiction as to Subject Mat¬ 
ter 

page 302 

16 NJ—Vaigasv A H BttUSS Co,131A2d39, 
44 NJSnper 536, affd, 135 A2d 857, 25 NJ 
293, cert den 78 S,Ct 545, 355 US 958, 2 
LEd2d534 

WVa—State ex rd Shawver v Casto, 68 SB 2d 673, 
136 WVa 797 

§ 37. Special or Summary Proceed¬ 
ings 

Library References 
Costs <8»16, 68. 

19 Anz ^Berger V Rose, 545 P 2d 45,112 Anz 588 
Gal—In re Sdimidt's Estate, 121 P2d 104* 49 Cal 
App2d86. 

N Jv-Appheahon of Wdlhofer. 83 A 2d 827, 16 NJ 
Snper.60,al!il87A2d43,18 NJSnper 197.afld 
91 A 2d 338, 10 NJ 321 

21 Cal—MCerimo v Freano Macarooi Mta Co, 168 
P2d 182, 74 Cal App 2d 120—AppUcatran of San 
Diego Tavern ft Restaurant Ais’n, Inc, 344 Fid 
35a 174 C A2d 246—Miles CaL ,Go v Hawkiqs* 
345P2d492, 175 C A 2d 162 
Mbnt—Matter of MeCleUand's Estate, 541 P2d78a 
168 Mont 160 

N Y —Perfect Fit Piodncts M^ Go v Pantasote Go, 
161NYS24 376, 5Mise2d348—Teranzlv Aet¬ 
na Gas ft Sur Co,288NYS2d786,S6Mi8o2d 
177—SUvoglad v Motor Vehicle Aoc Tndetnmfi- 


cation Cmp. 288 NYS2d 929, 56 Misc 2d 289— 
National Ba^ of North America v Marine Mid¬ 
land Once Trust Co. 305 NYS2d 824* 33 
AD2d678 

22 Cal—In re McCoiroack's Estate, 82 GalRptr 
651,2CA3d492 

Conn —Bridgeport Gas Co v Dutnet sa Umted Mme 
Woikeis of America, 154 A2d 53a 21 ConnSup 
331 

NY—People ex rd New York Cent R Co v GnfBn, 
19 NYS2d 914* 74 Misc 28—In re Gantiei's 
Will, 172 NYS2d 753, 12 Misc2d 1001 
Pa—In re Cope’s Will. 32 A2d 23, 347 Pa 221, cert 
den 64 SQ 65, 320 U.S 768, 88 LEd 452 
SD—State ex rd Bdl v Board of Gom’n of Beadle 
County, 3 NW2d 114* 68 SD 399 

Allowance held error 

N Y —^Hannon v Kdler, 150 N Y S 2d 458, 2 Muc 2d 
927—Kavares v Motor Vehicle Acc IndemniGcft- 
tion Coip. 285 N Y S 2d 983, 29 A DOd 68. alia 
271 NE2d915, 28NY2d939, 323 NYS2d431 

23 NY—Perfect Fit Products Mfg Co v Pantasote 
Co, 161NYS2d 376.5 Muc2d348 

24. Special proceedings 

(3) Cal —^Merlino v Fresno Macarom Mfg Co., su¬ 
pra, n 21—Application of San Diego Tavern ft Restau¬ 
rant Ass’ll, Inc, 344 P2d 35a 174 CA2d 246 
Conn —Bndgqxut Gas Co v District 50, Umted Mme 
Workers of America, 154 A2d 530, 21 ComiSup 
331 

NY—Applications of Baker, 29 NR2d 241, 284 NY 
1—Walston ft Co v Klein, 254 N Y S 2d 734* 44 
Misc2d 607, affd 260 NYS2d 831. 24 AD2d 
559—Douglas v Motor Vdude Ace Indemnifica¬ 
tion Corp, 272 NYS2d 68a 50 Mi8c2d 1099 

Not special proceedings 

(2) On appeal of the case mted m Corpus Jims 
Se^dum, such proceeding was hdd a qiecial proceed¬ 
ing—^Apidicatioiis of Baker, supra, n 24 

§ 38. Action Originally Brought in 
Inferior Court 

page 303 

27 Cal—Crudo v Ouida, 110 P24 109, 43 Cal 
App 2d 26 

28 NY—Gregory V Benson, 265 N,YS2d 871, 24 
AJJ 2d 1070—Dolm V Eck, 306 N Y S 2d 369, 61 
Misc 2d 549 

§ 39. Action or Suit Involving Novel 
or Doubtfiil Question 

31 NJ-Stemv Sdmutz,32A2d844*21NJMisc 
218 

§ 40. Separate Issues 

33 N.C—Bailey v Hayman, 22 SE2d 6, 222 NC 
38 

§ 43. Separate Counts or Causes of 
Action 

35 NJ—Van Korn v Bugi, 44 A2d 39a 133 
NJLaw371 

page 304 

38. Canaes held sidbatanttally same 

(3) Other eauaes 

N.Y—Boinerv En^ 271 N Y S 2d 2a 50 Muc 2d' 
592—Reuter v Oallets, 276 NYS2d 673, 52 
Muc 2d 637. 

'By Statute where a plaintiff is re- 
quii^ to bring an action for the full 
amount due if he faOs to do so he 
cannot recover coats on claims not emr 
braced in his action.^* ^ 

38.1 WVa^—State ex rd Shawver v Casto, 68 
S.E2d 673. 136W.Va 79t 
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Where two judgments are contained 
in a single document, they may be 
treated separately for purposes of 
award of costs.“^ 

38J Cd--<:oiiib8v Haddock, 26 CdRptr 252, 2 W 
CA2d 627—Schwartz v Schwartz, 74 ChlRptr 
192. 268 C A 2d 685 

§ 44. Interlocutory Proceedings and 
Motions 

Library References 
Costs «»67. 

39 Fla—Beach Reseats Intern, Inc v. Qannac Ma> 
nneConit Co, App, 339 So 2d 689 

NY—Dean V HotdSt Mdntz, Inc. 275 NYS2d 60, 
27 AD2dS14 

40 Cal—Nenatadtv Skemawdl, App, 151 P2d857, 
reh gr lS2P2d470 

41 Anz—Taylor v Southern Fac Tran^ Co, 637 
P2d 726, 130Aiiz.516 

44. Mistrial for deliberate bread! by 
of courts nding 

Alaskar-Ridgeway v North Star Terminal & Stevedor¬ 
ing Go. 378 P 2d 647 

AmaiaMe to tazatiim 

Fla—Lake Region Paiadue Ihc. v. Qravus, 

App, 323 So 2d 610 

45 m— Jonei v Felix, 23 NE2d 706, 372 m 262— 
St Boniftce Bmldiiig ft Loan Aat*n v Demopmi- 
loa, 24NE2d 171, 302 llLApp. 614 
Me—Newen v Stanl«y, 15 A2d 30, 137 Me 33 

§ 45. _ Motions in General 

page 305 

45 Mmn-Skog v Pomuih, 20 N.W2d S3a 221 
Mum. 11 

NY—ApphcatiOQS of Baker, 29 NE2d 241, 284 NY 
1—QeUer v Mahsona Realty Corp., 370 N.YS2d 
332, 82 Mi>c2d 599 

Gosti prerionsly g ran ted disallowed for improp¬ 
er writ of attodimeiit 

Alaska-Deckerv Auioia Motors, Inc, 409 P 2d 603 
47 NY—Ap|dioatK»a of Baker, aupcB, tt 24 
49. Award of motion foe bdd error 
ND—Morton Coimty Bd of Paric Com’ta v Wetach, 
142 N.W2d 751 

50 NY-lt]hav.Bd>or,42NYS2d346, 179Misc 
755 

53 Pa—MdanoCoost Co V Fitye,liic,SD ftC2d 
705, 39 Ene 57 

PMeSOS 

71 NY—Hoover v, Rodiester Pnntmg Co, 37 
NYS.419.2AppDiv 11, 72 StR 717 

42 C J p 316 note 27. 

72 42 CJ p 516 note 26 

74 NY-0*Ooiiiierv.LaPapna,156NYS2d317, 

, 4 Mm2d 923 

§ 47 . -Motion to Strike Plead¬ 

ing 

page 397 

Costs should not be awarded against 
the prevailing party on a motion to 
dismiss a pleadiiig.*’ ^ 

89.1 NY—Cohen v Feoidea Exp Co. Sop. 20 
N.Y.S2d7U 

Gosts awarded as pmddtBMwt 

NY^Ttowtea Indem Co v Central Truit Co. of 
Rooheitor, NY, 263 NYS2d 261, 47 Muc2d 
849. 


§ 48. -Motion to Change Venue 

98 lowa^-Sorhe V Peters, 7 NW2d 36. 233 Iowa 
349 

§ 56. — Other Motions 
page 310 

36 On lepeal, costs were hdd allowable under a 
statute pronding for costs m qiecial proceedings 
—Appbcatiaiif of Baker. 29 N E 2d 241,284 N Y 
1 

§ 57. —• Amended or Supplemen¬ 
tal Pleadings 

page 315 

5 Mo—White v Sievers, 221 SW2d 118, 339 Mo 
145 

N.Y—OUaxa v Detsding, 279 NYS 359, 244 App 
Div 764—Sunon v Enman, 58 N YS2d 542, 269 
App.Div 999 

Ohio—Hughes v Baltunoie ft OR Co, 105 NE2d 
665, 90 Ohio App 278 

Fa—Bowman v Oum, Inc, 193 A 271, 327 Pa 403 
SC—White V McKnight. 152 SE 312, 155 SC 370 
SD—CJS. cited mStoefbnv Brooks, 297 NW 116, 
118,67SD 591 
49 CJ p 543, note 82 
7. Modiflearion 

NY—Van Boren v Montgomery Ward ft Co, 95 
NYS2d 609.276 AppDiv 1047. 

8 Me.—Hutchins v Ubby, 103 A 2d 117, 149 Me. 

371 

AUowanoe improper 

NY—Anaoige v. Annour, 286 NYS 201, 247 App 
Div 109 

9 NY—'nndiill V Continental Ins Co, 8 NYS2d 

762,255 App Dtv. 939—Dashew v Kay. 166 N Y 
S2d 522,7Muc2d52S 

10 Cal-4:iawford v Lambert, 29 P2d 428. 136 
Cal App 617 

N Y—TutUc V TutUe, 7 N YSJd 137, 255 AppDiv 
795 

§ 59. -Rulings on Demurrer 

page 316 

23 Or.WoiMS V Jones. 557 P 2d 239, 276 Or 1125 
25 Ala—Henderson Baker Lumber Co v Headley, 
26 So2d 81. 247 Ala 681 

Va—ConuncRiwealth ex rd.Stonev Shirlqr, 10 SEld 
167, 174 Va 183 

Wis—Ryan v. Sdimidt, 83 NW2d 685, 1 Wis.2d 215. 

Petitioii to appeal 

Md^-Pattwn V Corby, 172 A2d 490^ 226 Md 97 

page 317 

36 Wis— Pedfide v. East Nat Bank of Rqion, 66 
NW2d 154,267 Wis 436 

{ 65. Abatement of Action 
Library References 
Gosts 0^45. 

page 318 

64 Nd>-CJJ5. dtod in WtUiaina v WiHiama, 19 
N.W.2d 630, 633, 146 Neb 383 

67. Hnriband’b deato befora Judgniait 
Mo.—Keatner v Jakobe^ App., 446 S W 2d 188 

§ 66, Compromise or Settlement 

page 319 

71 Gal—Rappenecker v. Sea-Land Service, Ihc, 153 
CalRptr S16.93CA3d256 
Oa—CJJS. riled In Board of Educa t io n of Madison 
County V. Fowkr, 14 SJB2d 478, 479, 192 Oa. 35 


COSTS §68 

Page 322 

NY—Tuadov Gong Cab Corp, 320 N Y S 2d 447, 66 
Mi8c2d215 

72 Pa.—Oprzonddc v Plymouth Mnt Life Ina Co, 
45 Ene 104 

page 320 

84 La—Cox v East Baton Rouge Pansh Sriiodl Bd, 
App, 165 So 2d 667 

88 GaL—Folsom v Butte County Aas'n of Govern¬ 
ments. 186 CilRptr 589, 652 P2d 437. 32 C3d 
668 

97 W»—Fetlock v Kukhafter. 89 N.W2d 231, 3 
Wis 2d 74 

§ 67. Disclaimer 

Library References 
Costs 

page 321 

99. Attorney’s foes not Indnded 
Cal—Stubblefirid v Ffekle, 266 P2d 808, 123 CA.2d 
325 

1 Tex—Bums v Qoodnrii. OvA^, 382 SW2d 
501, affd 392 SW2d689 
Wash —Kosten v Flemmg, 136 P 2d 449 
2. Ta—Bilfangslea v Oieavei, Civ App, 196 S W.2d 
945—Burna v Goodrich, QvApp, 382 SW.2d 
501,affil 392 SW2d689 

3 Tex—Soisl^ V Russ, Civ App, 147 SW2d 876. 

Statnte controBing 

WVa—Burdette v Campbell, 30 SE2d 713, 126 
WVa.391 

9 Kan —Haxdmg v Smebur Oil ft Gas Go, 243 P Jd 
199, 172 Ken 724 

Ky—Payne v Tevis, 194 S.W2d 381, 302 Ky 223 

§ 68. Dismissal or Nonsuit 

page 322 

15. m— Bates V Ulnrii, 347 NE2d 286, 38 IQ 
App.3d 203 

La—Niqpob v. State Farm Mnt Auto Ins Go, App, 
387 So 2d 1351, aflil. Sup., 395 So 2d 720 
ND —Stnidevant v SAE Warehouse, Inc, 270N W2d 
794 

Fh—^Halbtrim Devriopaient Co v Lee^ 450 A2d 655, 
304 Pa.Snper 230^ mod on oth. grds 456 A 2d 
987, 500 Pa 343 

Sttpniation of partiea 

NY—Banno v Ciearwster Beach Colony, Inc, 187 
N Y S 2d 595, 8 A D 2d 798-5dden Property As¬ 
sociates V. TBS Enterprises, Ine , 410 N Y S 2d 859, 
66 AD.2d 778 

Where order not final 

m— Rose y. Centraha Tp High School Dot Na 200, 
375 NE2d 1039, 16 ElDec. 932, 59 mApp3d 
606. 

16 Hawau-Salvador v Popaa, 530 P2d 7, 56 Haw 
111 

A plaintiff who has once voluntarily 
dismissed an action and paid costs to 
defendant as a requisite to maintaining 
a second action seeking the same relief 
can recover those costs upon prevailing 
in the second action if those costs 
would have been expanded by defend¬ 
ant in defense of the action absent the 
voluntary dismissal.^* 

16.1 FbL—McArthur Daisy, Inc v. Gmllen, App 3 
Disc, 470 So 2d 747 

Reinstat&mmt of action. The trial 
court may condition the remstatement 
of a previously dismissed action upon 
the payment (k costs.^^ 
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§68 COSTS 

Page 322 

IW Mich—Brace V Once Hospital. 293 NW2d 
654p 96 Mich App 627 

17 Fla*—Doug Ashy Lumber* Inc v Duchennep 
App, 185 So 2d 848-nJadcaon v Hatch* App, 288 
So 2d 564^ 66 ALR.3d 1083~Chry8ler Corp v 
Haines App* 345 So 2d 813 
U-Schouest V Schouest. 30 So 2d 871* app* foU 30 
So 2d 875, taro cases 

Me —Powell v James NewqM^)e^* Inc * 400 A 2d 362 
NY—Coscnza V Weintraiib. SupAppT, 18NYS2d 
48 

Ohio—State ex Id Lipmanv Mack, 44 N E 2d 721* 71 
Ohio App 405 

Or—Precision Roof Trusses* Inc v Devitt* 650 P 2d 
152* 59 Or App 4 

Pa—Mitdidl V Christie, 42 PaDist & Co 574 
Tex —Anglo Exptoration Coip v. Qrayshon* Civ App * 
562 S W 2d 567* err ref no rev err 
Wash—CJS. dted m Andersen v Gold Seal Vine* 
yards* Inc, 505 P2d 790, 791, 81 Wash2d 863 
Dqpositio> costs held not dIsallownUe merely 
becanse vohiiitaiy dtgmtutwl ohflatee nee of 
deposition 

Fla —^Keener v Dunning, App * 238 So 2d 113—Trout* 
man Enterprises* 1^ v Robertson, App, 273 
So2d 11 

St^nlntion by parties 

Cal—Gray v Kay* 120 CalRptr 915, 47 CA 3d 562 
Counsel fhes not part of costs 
Cal—International Induatnea* Inc v Olen* 145 Gal 
Rptr 691, 577 P 2d 1031* 21 C3d 218 
Md—Cdomal Caipets, Inc v Carpet Pair, Inc* 374 
A2d419. 36MdApp 583 

Conrt difested of jurisdiction to award connsel 
fees 

Fla—Wiggma v Wiggms* App 2 Dist, 417 So 2d 691* 
qiproved* Siq)*‘446 So 2d 1078. 

page 323 

38 Pa.—In le Fdth Ward fd Qty of BetUehem. 64 
PaDist ft Co. 435 

40 Cal—Rod V Valley Restaurants. Inc* 311 P2d 
473 

Fh.—Thomas v Sports Csr Chib of America* Inc.* 
App, 386 So 2d 272 

Hmn-Salvador v Popaa* 530 P2d 7* 56 Haw 111 
Midk^Mitdidl v Hmes* 9 NW2d 547* 305 Mwh 
296 


71. Condition tor serring late complaint 
NY—Rospo v Picto Corp, 168 NYS2d 628. 5 
AD2d728 

page 326 

85. In Wisconsin 

(3) Under statute, court* m us discretion* may order 
pliuntifir to pay costs on dismuaal for lack of jonsdiction 
of defendant’s person 

Wis—Lies V TirttUi 120 N W2d 719* 19 Wis2d 571 

(4) Ftaintdrs good fiuth is properiy considered by 
court m exercismg discretion 

Wis—Lies V Tuttle, 120 NW2d 719, 19 Wis2d 571 
Costs not allowable in acthm dismissed becanse 
not timdy broug^ 

NM—Bnto V Carpenter, 472 P 2d 979, 81 NM 716 
86 Pa—^Fitzpatrick v Fitzsimmons, 42 LackJur 
191 

Tex—Bndges v Williams, Civ App, 154 S W2d 669— 
Niefaolion v Mills, Civ App* 227 SW2d 3S4* err 
ref 

In New York 

(1) Colter V Berg, 136 N YS2d 410 

page 327 

510 El—Albers v Zimmennan* 33 NE2d 452, 376 
m 306 

NY—In re Evens’Estate, 51 NYS2d 144, 

ND—Lemerv Koble, 86 NW2d 44 
515 Or.—^Bagl^ v Beaverton School Dist No 48* 507 
P2d39. 12 Or App 377 

page 328 

519 Wn—Didonanv Schaeffer, 103 NW 2d 922* 10 
Wis 2d 610 

2 R1—Giaiiusso V Brown & Sharpe Mig Co, 50 
A.2d 72,72RI 229 

4 hEoh —^Equilease Co, Divuion of Eltra Corp v 
Hatchoock, 162 NW2d 153* 11 MichApp 724 

§ 70. Judgment by Default 

8 La—Louisiana Power ft Light Co V White, App, 
302 So 2d 358, wnt den, Sup, 309 So 2d 338* two 
cases 

§ 71. Judgment on Consent, Offer 
or Admission 


The allowance or denial of costs with 
respect to a judgment on the pleadings 
may be a matter within the discretion 
of the court 

16J Alaska—Alveyv PioneerOilfidd Services, Inc, 
648 P2d599 

Settfng aside judgment 

NY—Rouse v Champion Home Bmlden Go. 363 
NYS2d 167,47 AD2d 584 
Or—Newbem v Qas-lce Coip * 501 F 2d 1294^ 263 Or 
250 

Motion to amend pretrial order 
NJ-Grucao v Baxter, 343 A2d 145, 135 NJSoper 
290 

Discretion not abnsed 

Rl—Milot Bros Co, Inc v Smith* 448 A2d 742 

§ 73. Judgment on Verdict or Find¬ 
ings 

19 Fla—Junkas v Union Sun Homes, Inc, App 5 
Dist, 412 So 2d 52 

§ 74. Judgment after Remand by 
Appellate Court 

20 Oa—Walden v. S M Whitney Go.. 38 SE2d 
74A 201 Oa 65 

Mmh—Ghlhhan v TaDcowski, 124 NW2d 788, 372 
Mioh 1 

NC—HiH V Jones, 215 SE2d 168, 26 NCApp 168* 
cert den 217 SE2d 664^ 288 NC 240 
Utab-Nslder v Kdlogg Sales Co. 314 P2d 35% 6 
Utah 2d 367 
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23 Fla—^Baya v Central Southern Fhmda Flood 
Control Dist, App, 184 So 2d 501 
Mass—Fiduciaiy Trust Co v Misfaou* 75 NE2d 3* 
321 Mass 615—Porotto v Fkluoiaiy Irtist Co* 75 
NE2d 17. 321 Mass 638 ^ 

Miss— Russell v Doorias* 15l'So2d 197. 246 Mms 
771 

Mo—McKay v Snider* 190 3 W2d 886* 354 Mo 674 
NH—Hatch V Rideoot* 70 A2d485* 96NH 122— 
Beaudry v Favxeau* 114 A 2d 666^ 99 NH 444 


55 N.Y —Pny ft Hmgan Corpor a tion v Mdani ft 
Co, 27 N.YS2d 555 

59 NY-Harlan v Werner* 364 NY,S2d 270* 80 
Misc2d723 


Library References 
Costs et seq. 
page 329 
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61 Tex—dark v Oonlson* CivApp* 351 SW2d 
538, err ref no rev err 

62 N.Y-Emott V ET. Indtistnes* Inc* 389 NY 
S2d739, 88 Misc2d942 

64 NY-BaOantme v Fenett4 28 NYS2d 668 
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69 OJ—Ony V Kay* 120GaLRptr 9t5*47CAJd 
562 


n—RMhaidi y Lambacher* 267 NE2d 523, 131 
IlLA|ip2d775 

Kan,—Kirta v Board of County Oom'xB of Miami 
. I Ooonty* 215 PJd 642, 168 Kan 739. 

N,Y—Republic Chemical Coip. V Bankers Oonimeroial 
Oocp,73NYS2d318*afia 54N.T,S2d 396, 269 
AppDiv 736 

^IJenn—finftis v Duncan* 133 SWJd 1000, 23 Tenn 
App. 374. 


Wn.—Bmsfeld v Home Mnt Ini Co., 19 N W2d 240^ 
** 247'Wis 273-Chnstie v Lueth. 61 N.W2d 338* 
265 ^ 326. 

Coali ^ allowei when nadae detayia motion 



V Btow,254NYS2d 668,44Maa2d 


14 Midi—School Dnt No. 1* Ftactunal, Sooth* 
Lansing Tp v School Dist of City of Lansing* 50 
NW2d 150* 331 Mich 523 

Temi—CJjS, qaoled in Dockeiy v Dockoy* 559 
SW2d 952*956 

Agdnit itate officers 

Pla—Palethoipe v Thomson* 171 So 2d 526 

§ 72. Judgment on Motion or Sum¬ 
mary Proceedings 

15 NY—Honegmanv Bzodesky* 130N.YS2d497 
—Kmsdi V Empire Mnt Ina Go,* 175 N.YS2d 
690* 13 Mise2d 395 

Fa—Jackson v Stout* 46 Berks Go 33 

Affidtftt nude in bad frith 

RJ—Mdot Bros Co* Inc V Smith* 448 A2d 742 

Wash-Jeosen v Aratzen* 406 P2d 95A 67 Wadi2d 

202 . 

16. Allocation of particnlar coata agrinst 
plalBtilf held erroneous 

MtL-Whrtoonib v Hormaa* 224 A2d 12a 244 Md 
431 

GiantiBg of costs mandatory 

Anxir-EUIs V NenrolosiGal Aiioaatei of Tnoaon, P.C, 
App.*574P2d48a 118 Aris. 18 


Under Faif Labor Standards Act on 
reversal and remand by the supreme 
court of the United States the prevail- 
ing party is entitled to costs in all 
courts.*** 


24w5 NY—Fbdenen v J F FUxgenld Const Co, 
56 NE2d 77* 293 NY 126* aild m pert and 
revd m part on oth grds 65 S Ct 892, 324 U,S. 
72a89LEd 1316 

Other matters dealing with costs af¬ 
ter remand by an appdjate court have 
been adjudicated."*® 

24wl0. Fla—Giovamuelh v. Tiacfutoma, App,* 179 
So2d 407*iqip after nmand 209 So 2d 68a 
Wash—Brandt v Impao^ 463 P2d 197, 1 Wash,App 
678 


Remand only for additional eridence 
La—Mitdidl v. National Sur. Corp * App * 160 SoJd 
253* qiphcatioa dsn 162 So2d 13* 365 La 961 

A ss eaied agafamt loeer bi trial foflowing rmnand 

Tex—Stncldand Tramp Go. v Navrio Lmei, 

Lie* Ov App.* 387 S.W2d 720 

§ 75. Payment or SatiafactioO after 
Ojnmieiieffiiiept of Aetioa 

as, Gn.r—Marican Reahy Co. v. Klarman, 109 SRJd 
907* 99 Oa App. 703. 
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§ 76. In General 

26 Alaska—Bayly. Martin St Fay, Inc, of Alaska v 
Arctic Anto Rental, Inc, 517 P2d 1406 

Idaho~Oano v. Air Idaho, Inc, 587 P2d 1255, 99 
Idaho 720 

Mo—Wilhs V American Nat Life Ins Co, App, 287 
SW2d 9»-Cfosa v Peerless Ihs Go, App, 351 
SW2d826 

NJ—Cmdnp v Matxero, 273 AJ2d 16, 57 NJ 353 

Pa—Malatesta v Alberti Saks & Service, 31 Dei Co 
398 

Statntai hdd constftiitloiial 

Ohio—Benda v Fana, 227 NE2d 197, 10 Ohio St 2d 
259 

27 m— Fnteh v Barnhill. 62 NE2d 129, 326 ID 
App 512 

La—Wilson Gold Stamping Mach Co v Webb Hard¬ 
ware ft Furmtnre Co, App, 49 SoJd 41, affd 56 
So 2d 423, 220 La. 282 

Offers diitfngirighcd 
(2) Other cases 

Ndi-James v Hogan, 47 NW2d 847, 154 Neb 306, 
mod on oth grds 48 N W 2d 756, 154 Neb 640 

28 NJ—Cmdnp v Marrero, 273 A 2d 16, 57 NJ 
353 

Or-Colby V Larson, 297 P2d 1073, 208 Or 121, reh 
den. 299 P2d 1076, 208 Or 121 

29 Gal—Ani^v. US Fluidity and Guaranty Co, 20 
GalRptr.391, 201 CA2d758 

Fla—Tndcer v Shdby Mnt Los Go of Shelby, Ohio, 
App, 343 So 2d 1357 

Tea—Padcard Fort Worth v Van Zandt, Ov App, 224 
S.W2d896 

30 Alaskar-Miklantsch v Domundc, 452 P 2d 438 

Gal—Bennett v Brown, 28 Cal Rptr 485. 212 C A 2d 

685—Diatefeno v Hall, 69 CaLRptr 691, 263 
CA.2d380 

Fla—Wisocmam Life Ins Co v Sills, App, 368 So 2d 
92a 

Mum.—Wangensteen v Northern Pac Ry Co, 16 
NW2dSa218Miim 318 

Ohio—Terry v Burger, 216 N E.2d 383,6 Ohio App 2d 
53—Bendav Fana, 227 N.E2d 197,10 Ohio St 2d 
259 

Or-C61by V Larson, 297 PJd 1073, 208 Or 121, rdi 
den 299 P 2d 1076, 208 Or 121 

Role not designed to tone aOtsr on phdntiff 

Mich.—Bertilaoci v Avery, 202 N W 2d 331, 42 Midh 
App 483. 

31 La—PnDeox v Metropohtan Life Ins Go, App, 
4 So 2d 768 

Old—&nith V Robinson, 594 P2d 364. 

Tender is not sn sdmtsslon of liability 

Mo—Wilhams v Fkrm Bureau Mut Ins Co of Mo, 
App, 299SW2d587 

Tender slope nnmfiis of interest 

Hawau^-Certified Corp v Market Center, Tirnited, 452 
P2d442,Sl Haw 121 

Mo—Withams v Farm Bntean Mut Ins Co of Mo, 
App. 299 SW2d 587 

36 NY.r—Lauterv Biinibanin,60NYS2d 108, 186 
Misc 951 
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37 La.—United Novdty Co v Salam, App, 68 
So 2d 808 

43 Ala—Musgrove v French, 117 So 2d 136, 270 
Ala 64 

45. Tender insufficient 

Tenn—Provmoe v Mitchell, 312 S W,2d 861, 44 Tenn 
App 115 

page 332 

56 Matters rdatmg to the nnpoiition of the cost of 
proving a feet mentioned m a notice^ dem a n d, or 
leqoest to admit Acts and denial thereof are du- 
onssed m Ducovery S 108 


§ 77. Essentials of Tender of Money 
Library References 
Costs «»42. 

67 La.—^Levy v Cappel, App, 39 So 2d 128 

Tex—^Boaz Well Service, Inc v Carter, Qv Ai^, 437' 
SW2d38 

68 Mo—Nielsen v American Um<m Life Ins Co, 
155 SW 2d 515, 236 Mb App 497 

Wash—C-Star Concrete Corp. v Hawaiian Ins ft 
Guaranty Co, 509 P2d 758, 8 WashApp 872 

69 Ariz.-^etetaon v Central Aruona Light ft Pow^ 
erCo,107P2d 205, 56Anz 231 

Cal—HutchinsV Waten, 123GhIRptr 819,51CA3d 
69 

La—Garrell v Good Otizena Mut Ben Ass'n, App, 
11 So 2d 259, am 11 So 2d 657, mod on oth gr^ 
16 So 2d 463. 204 U 871 

Mias—Supenor Oil Co v Beery, 63 So2d 115, 216 
Miss 664, sugg err over, 64 So 2d 357, 216 Miss 
664 

Tender shoold be n conttonmg one 

Tex —Clanton v Community Finance ft Thnfl Corp, 
CivApp,262SW.2d252 

Tender held twfnfWfftftnt 

Hawaii—Certified Corp v Market Center, Limited, 452 
P2d442, 51 Haw 121 

Wash—American Sheet Metal Worka, Inc v Haynes, 
407 P2d429, 61 Wash 2d 153 

70 La.—Colima v Employers* Liabibty Aasur Corp, 
App, 116 So 2d 851 

Wash.—Kirk v Alkmann. 467 P2d 319, 2 WashApp 
183 
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78 Mum—Wangensteen v Northern Pac Ry Co, 
sui»u, n 30 

80. Aik—Buhop-Babcock-Becker Co v Levinson, 
173 SW 833, 117 Ark 655 
Cal—Hemutadt v Tapered Parts, Inc, 318 P2d 689, 
155 C A 2d 711 

Ky—Qreenwade v WiUiaxns, Ky, 281 SW2d 707 
Miss— Hohnes v Bates, 67 So 2d 273, 218 Miss 233 
NY—Newkerk v Santore, 126 NYS2d 846, 204 
Misc 1113—^362 Washmgton St Corp v Penuuula 
Nat Bank, 279 NYS2d 204, 53 Miac2d 499 
Old—Kyselka v First Nat Bank m Pawhuska, 230 
F2d911,204(^ 454 
Tender held snfHdent 

La—Busby v. Walker, App, 84 So 2d 304—Thornton 
v Willis, App, 106 So 2d 337 

Tender he ld insafllclent 
(2) Other instances 

La—Zurich Ins. Co v Faipmont Roosevelt Hotd, Inc, 
App. 250 So 2d 94, wnt ref 253 So 2d 213, 259 
U 87S 

N Y —Bache ft Co, Inc v Liberty Mut Ids Co, 367 
NYS2d 11,47 AD2d 885 
Wadi^^Amenoan Sheet Metal Works, Inc y Haynes, 
407 P 2d 429. 67 Wash 2d 153 

82 U—Mohana v. Woodall. App, 69 So2d 163 

83 Cei~n^peooer Kamdly, T.imifed, v Bank oi 
Amenoa Nat Trust ft Savings Ass*n, 122 P 2d 
552, 19 Cal2d 586 

Mo—Ryan Equipment Go v Brewer, App, 347 
SW2d430. 

N Y—Natumal Hat Blodc ft Die Co v L amch i ck , 174 
NYS 707 

Fa,—Smohnsky v Metropolitan Life Ins Co, 44 
SdhitylLegReg 64 

86 NC—Ingold v Phoenix Assur Co, 52 SB2d 
366^ 230 NC 142, 8 ALR 2d 1439 
87. Ky-Greenwade v Wilhams, 281 SW2d 707 
NY.-Mayer v Middlemiss, 67 NY.S2d 422, 187 
Misc 482 
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88 . iJLr-Plchauflb v Naqum, App. 241 So2d 574 


COSTS §81 

Page 338 

Neb—James v Hogan, snpn, n 27 
NY—In re Oteenbauin, 14 NYS2d 983, 172 Misc 
1034—Myers v Associates Discount Corp, 60 
NYS2d 691—Lasro Corp v Kree Institute of 
Ekcbolystt, Inc, 215 NYS2d 125, 29 Miae2d 
700 

NC—Ingbldv Phoenix Assur Co, supra, n 86 
Stakeholders 
(4) Other eases 

Fla.—Equitable Life Assur. Sbc. of US v Nichols, 84 
So 2d 500 
Effbct of waiver 

Mont—Luebben v Metlen, 100 P2d 935, 110 Mont 
350 

91 Alaska—Liberty Nat Ins Co v Ebeduxt, 398 
P2d997 

Cal—Cnmelev Shmaty. 268 P2d 2ia 124CA2d46 
Statnte construed 

Wia—Vromanv.Kempke, 150 N W 2d 423, 34 Wa 2d 
680 

92 Kan—Otoom v Wheat Growers* Mut Hail Ins 
Co, 263 P2d 214, 175 Kan 235 

Minn —Wangensteen v Northern Pac Ry Go, soqna, 
n 30 

Utah—Home Owners* Loan Oorp. v Wadungton, 161 
P2d333, 108 Utah 469 

93 Neb—James v. Hogan, snpta, n 27 

Pa—Smohnsky v Metropolitan Life Ins Go, 44 
SchuylLegRcg 64 

§ 78. Essentials of Offer 

page 335 

2 La—Bowman v New Orleans Pnbhc Service Inc, 
App 4 Or, 410 So 2d 270 

12 Cal—Randles v Lowry. 84 CslRptr. 321, 4 
CA3d 68 

page 336 

However, under statute the offer 
must be m^e prior to the commence¬ 
ment of the action.^* 

32.1 Or—Cdby v Larson, 297 P.2d 1073. 208 Or 
121, reh den 299 P2d 1076, 208 Or 121 

33. Pleading defense at tline of offer 
Wis—Coidesv Hoffinan, 120NW2d 137, 19 Wis2d 
236 

page 337 

35 Conn—Knwiecv Kraft, 311 A 2d 82, 163 Conn 
445 

42 Okl—Falkner v Thompson, App, 585 F 2d 403 

§ 79. Acceptance of Tender or Offer 

46 NY—Mark v Rizzo, 162 NYS2d 633, 6 
Misc2d2 

49 Or.-CbIby v Larson, 299 P2d 1076, 208 Or 
121 

Wis—Roedcev.Scbimtt.64NW.2d 394>266Wu 557. 

50 Mo—Service Const Co v Nichals. App, 378 
SW2d283 

page 338 

54 Alaskar-Bayly, Martm ft Fay, Inc, of Alaska v 
Arctic Auto Rmtal, Inc, 517 P 2d 1406 

§ 80. Time for Acceptance 

60. Offer deemed withdrawn 

Conn—Kxawiecv KrafI; 311 A2d 82, 163 Coxm 445 

§ 81. Refusal of Tender or Offer 

62 Tex—Guaranty Bank v Hiompson.’632 SW.2d 
338 

Appltoation for relief ftom mle 
NJ-Crudup v Marrero, 273 A 2d 16, 57 NJ 353. 
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§81 COSTS 

Page 338 

A refusal of a good faith tender bars 
recovery of costs and attorneys 
fees®® 

63S Cal—Rottman v Havener. 202 P 329, 54 Cal 
App 474—Hollaad v Paddock, 298 P 2d 587,142 
CA2d 534—^Hemutadt v Tapered Parts, Inc, 
318P2d 689, 155 CA2d711 

§ 82. -Where Judgment Less 

Favorable Than Tender or 
Offer 

64 Cal—Walsh v Walsh. 108 P2d 768, 42 Cal 
App 2d 293—Levy v Ross. 74 Cal Rptr 622, 269 
CA2d 231 

in—^Passent v Peter Vredenburgh Lumber Co, 60 
NE2d 39, 325 lU App 260, transf 55 NE2d 77, 
387 m 39 

U—Lewu V First Nat Life Ins Co, App, 199 So 
196^acobs v. Louisiana Industnal Life Ins Co, 
App, 12 So 2d 227—Oas Appliance Co v Hamlm 
Hbmes, Inc, App, 147 So 2d 228—Liwerant v 
Boston Ins Co. App. 198 So 2d 925 
Miss—St Paul Mercury & Indemnity Co v Ritchie, 
198 So 741, 190 Miss 8 

Nev—NoUner v Hines, 318 P^ 317, 73 Nev 284 
NY—Metz V OJS Realty Corp, 183 NY.S2d 908, 
17 Misc 2d 521—Chas Pfizer & Co v Acme Fast 
Rpenht, Inc^ 233 NYS2d 292. 36 Misc.2d 546 
Va—City of Richmond v Hennoo County, 41 SE2d 
35. 185 Va 859 

65 US—Hendon V Bankers Life Co ofDesMomtt, 
lo«a.DCMo. 88FSapp 977 

La—Bologna v New York Life Ins Co, App, 40 
So 2d 48. reh den 40 So 2d 533 
Ohio-CJJS. efted m Terry v. Burger. 216 N.E2d 383, 
386, 6 Ohio App 2d S3 

Tex— A merican Nat lAs Co v Lawson, Qv App, 129 
S W 2d 418—Pruett v First Nat Bank of Temple, 
OvApp, 175 SW 2d 638-Piper. Stiles* Ladd V 
Fidehty & Deposit Co of Md, OvApp, 435 
SW 2d 934k err ref no rev< err-Harlow v Swrft 
* Co, Ov App, 491 S W 2d 472, err ref no rev 
err 

Wash—Suns V Kiro, Inc, 580 P2d 642,20 Wash App 
229. cert den 99 SO 2164v 441 US 945, 60 
tEd2d 1047 

Attoney*! fees not indoded 
Oal-^Curimdev Shlnazy.268P2d2ia 124CA2d46 
Fla—^bsurance Co. of North America v Twitty, App, 
319 So 2d 141 
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63 La—Robertson v Tonisinna Industrial Life Ins 
Co. App, 192 So 385-Campbdl’8 Funeral Ser> 
vice V Peoples Ihdustrud Ldb Ins Co, App. 12 
So 2d 289. 

75 Alaska—Miklantsch v Domuuck, 452 P 2d 438 
GBL--4eDaett v. Brown. 28 CalRptr 485, 212 CA2d 

685 

Conn—Krawiecv Kraft, 311 A 2d 82. 163 Conn 445. 
Fla—Government Emp liu Co. v Oraff. App. 327 
Sa2d88 

Io w a CJjSL died In Keeney v Iowa Power St ladit 
Cb. 96 NW2d 918, 921, 250 Iowa 887. 

76 Od—Femaoy v Zum. 96 CalRptr 822, 19 
GA3d473 

Cdo—Janioek v Hnmen, 522 P2d 113. 34 Colo App 
68 

Fla—Insncuioe Co, of Ndrth Amenba v Twitty. App. 

319;te2dl41 
Depodt in eonrt 

La.—Reevea v Wmbon. App, 153 So 2d 531 
Mo—Slate ea seL State Ebfl^tway ComiiuMaii v Panl. 
368S,W2d419 

Sib eeq p e nt olfsr of eompronlse 

CeL—Dfatdhno v Hall. 69 CalRptr. 691, 263 CA2d 

aia 

PvpoM of nie , 

Aladobrrbvdw v Bidlook. 549 1184. 


Fla—^Hernandez v Travelers Ins Co, App, 331 So.2d 
329 

Costs limited by statute 
Wash -Jordan v Berkey, 611 P 2d 1382, 26 Wash App 
242 

77 Alaska—Miklautsch v Dommick, 452 P 2d 438— 
Davis V Chism, 513 P 2d 475 
Fla—Tucker v Shelby Mut Ins Co of Shelby, Ohio, 
App, 343 So 2d 1357 

Iowa—CJ.S. cited m Keeney v Iowa Power & Light 
Co, 96 NW2d 918, 250 Iowa 887 
Kan—Big Chief Saks Co v Lowe, 283 P 2d 48a 178 
Kan 33 

Mo—Werner v Wdsh Co. App. 247 SW2d 311 
NC-Scallon v Hooper. 293 SE2d 843, 58 NCApp 
551, review den. 295 SE2d 48a 306 NC 744 
Ohio—Kietch v Stark, 193 N.E2d 307—Benda v 
Fana, 227 NE2d 197. 10 Ohio St 2d 259 
Wis —Nolop v Spettel, 64 N W 2d 859, 267 Wis 245— 
Cordes v Hofiman, 120 NW2d 137, 19 WisZd 
236 

Refusal to award costs not abuse of discretion 
Cal—Pomeroy v Zion, 96 CalRptr 822, 19 CAJd 
473 

Statutory mairimnni to defendant 
NY—Tusch V Lindquist, 331 NYS2d 147, 69 
Misc2d835 

Defendants* costs paid by others immaterial 
Mich—Dembmski v Miller, 345 NW2d 626, 130 
Mich App 822 

§ 83. -Where Judgment More 

Favorable than Tender or 
Offer 


page 340 

91 Cal —Levy v Ross, 74 Cal Rptr 622, 269 C A 3d 
231 

La—Southern Plumbing Sc. Supply Corp v Egcrt, 
App. 110 So 2d 762—Ledbetter v Hammond Milk 
C^, App. 126 So 3d 658 , 

Second offer extinguishes first 
Cal —Distefano v Hall, 69 Cal Rptr 691. 263 C A 2d 
380 


page 341 

92 Tex—Arkansas Oak Flooring Co y Mixon, Qv 
App, 369SW2d804 

§ 84. -What Constitutes More 

Favorable Judgment 

98. Exdnsion of costs incurred after offer 
Cal—Bennett v Brown, 28 CalRptr 485, 212 CA2d 
685 

Mich—Bdtz v Kimberely. 235 NW2d 25, 63 Mich 
App 700 

1 Cal—Sham v Oty of Albany, 165 CalRptr 69, 

106CA3d29A 

2 Mich—Bdtz V Kunberdy, 235 NW2d 25, 63 

MichApp 700 
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10 Mich—Bertilacci v. Avery, 202 NW2d 331, 42 
MuhApp 483. 

§ 88. In General 
Ubrary References 
Costs «»71. 

page343 

22 Cal—Slater v Superior Court of Contra Costa 
County, ns P2d 32,45 Cal App 2d 757, refa. den 
115 P 2d 865, 45 Cal App2d 757—Davis v Supe> 
nor Omit In and For Alameda Gouaty, App, 102 
CalRptr 238, 25 CA3d596 

Me.—Newell v Stanley, 15 A 2d 3a 137 Me 33, 

N.Y —Eddson v Oxed^ 31 N.Y.S 2d 563,263 App 
Dnr. 837, app den. 32 NYS2d 102a 263 App 


Dtv 891, affd 42 NE2d 621, 288 NY 631— 

Fnedlandv 601 West 149th St, Inc, 223 N Y S 2d 

885, 15 AD 2d 742—Allcity Ins Co v Bankers 
Trust Co of America, 364 NYS2d 791, 80 
Mi8c2d 899 

Agreement or stipnlation for definite amount 
N H —Fiddity & Css Go of New York v LoPage,200 
A 2d 12. 105 N,H 327 

Inherent power of coort to waive own fees 
Wash —Housmg Authority of King County v Saylors, 
557 P 2d 321, 87 Wash 2d 732 

30. Costs held not waived 
NY—Eisenbeig v Eisenbetg, 234 NYS2d 59. 36 
Misc2d964 

§ 89. Necessity and Effect of De¬ 
mand before Action 

Library References 
Costs <s=»41. 

35 La—Piazza v Zunmermajm, 49 So 2d 491 

§ 90. Failure to Claim Costs 

page 344 

44 NY-Smithv QtyofNewYork. 206 NYS2d 
883, 26 Misc2d lOa affd 210 N YS2d 966. 12 
AD2d 752, app den 214 NYS2d 648, 13 
AD2d 491 

Old —Rupe v Shaw, 286 P 2d 1094 
Taking of forward st^ is a waiver of motion costs— 
Rollins V Canb Syndicate, Sup, 14 N Y S 2d 930, 172 
Misc 648, affd IS NYS2d 974, 258 App,Div 816 

Waiver not shown 

Mass—Boyaitan v Hart, 44 NE2d 964, 312 Mass 
264 

Nd>—Summervilk v North Platte Val Weather Con¬ 
trol Dist, 107 NW.2d 425, 171 Neb 695 

§ 91. Failure to Perfect Judgment 

51. Wu—Brunner v Cauloy. 22 NW2d 481, 248 
Wis 530—Conlm v. Agner, 39 N,W2d 738, 256 
Wis 58 

§ 92. Perfecting Judgment without 
Inserting Costs 

page 345 

Ent^ of judgment in itself does not 
constitute a waiver of costs.®’® 

SIJS Mum—Bogestad v Bothum, 79 NW2d 371, 
248 Mum. 198 

§ 94. In General 
Library References 
Costs et seq. 

59 Mioh—Harvey v Lewis, 158 NW2d 809, 10 
MichApp 23 

N.Y.—HDS Mercantde Corp v. Monet Fiuhioiis, 
Inc, 234 NYS2d 547, 37 Misc 2d 82 

6t Imple aded defendant held liaUe fur coats 
NY—Ktanse v American Guarantee St Liabihty Ins 
Co., 239 N E.2d 175, 22 N Y 2d 147, 292 N Y S 2d 
67, 

52 NY—Butler V Gimbd Bros, 86 NYS2d 687 
§ 95. Plaintiffs in General 
paae346 

70 U.S—CJjS. quoted In ModiOkv Carvd Stores of 
New York, Inc., D.CNY, 209 F.Sap|). 361,363 

Where both snceeesftd 

NY—Hsddhd' y, Topple pities Traotioo Oprp., 93 
NY.S2d 884k276AppDiv 886. , 
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§ 97. — Separate Costs 

74 Cal—CJ& quoted m Fields v Napa Mill Co. 
330 P2d 459. 463. 164 CA2d 442. 68 ALR2d 
1052 

Mash—In re CSariow’s Estate. 21 NW2d 178, 313 
Mioh 402 

NY—Rdbuuon v. Tenninal Freight Tnmsport. Inc. 
180 NYS2d 458. 14 Muc2d 1085—Waltera v 
CSeheran. 192 NYS2d 23—MacLarty v Lortz. 
219NYS2d 524,31 Mi8c2d49 

Separate coati allowed 

Cal^valoe v Wdty. 47 CalRptr 447. 237 CA2d 
545 

Wtt—Qospodar v Milwaukee Auto Ins Co, 24 
NW2d 676, 249 Wis 332, idi den 25 NW2d 
257. 249 WiB 332 

§ 98. Defendants in General 

76 Or^ones v Jones, 557 P 2d 239, 276 Or 1125 
78 NY—Krevetz v United Artists Corp, 151 NY 
S2d36, 1 AD2d 992.inotionden 161 NYS2d 
136.2NY2d880, 141 NE2d623 
82 NY—Salkmv OtyofNew York, 103NYS2d 
113, 278 AppDiv 956 

Wash —Sibbald v Chdialis Savings ft Loan Ass’n, 107 
P2d 333, 6 Wash2d 203—Brown v Mead, 154 
P2d 283, 22 Wash2d60 

Court may consider that defendant 
has already recovered costs against an¬ 
other party in the action, in determin¬ 
ing whether costs should be denied in 
an action against another defendant^ ^ 

83.5 NY—Benner V English, 271 NYS 2d 2a 50 
Mi8c2d592 

§ 100. — Separate Costs 
page 347 

86 Wu—Angers v Sabatmdli. 17 NW2d 282, 246 
Wis 374, reh den 18 N W 2d 705. 246 Wis 374 
90 Wisr-Rheugans V Hepfler. 9 NW2d 585, 243 
Wis 126 

94 Wis.—Leuch v Cimididl. 26 NW2d 538. 250 
Wis 272 

page 348 

5, Wis—Rlieingans v. Hepfler, 9 N.W.2d 585, 243 
Wis 126. 

7 N Y—Wolper v New Yoric Water Service Corp, 
83 N.Y.S2d 97 

12 NY—Hayman V Moms, 38NYS2d 782. 179 
Misc 265-Stolper v Baibanta, 136 NYS2d 
174, 285 AppDiv 130 

15 NY—Wolper V New Yoric Water Service Coip, 
supra, n 7 

16 N Y.—Hayman v. Moms, supra, n. 12. 

17 Gal—Lacfaman Bros v Muenzer, 300 P2d 295. 
143CA2d52a 

page 349 

19 NY—Ross V gyxHcuse Transit Corp, 67 NY 
S2d 368, 188 Muc 123 

23 Cal—Hedlund v Sotier Medical Service Co. 124 
P2d 878, 51 GaLApp2d 327—Ghistafioh v Don- 
hem. Inc, 22 CalRptr 161, 204 CA2d 10— 
Kramer V Ferguson. 41 CalRptr 61,230 CA2d 
37 ^ 

Wis—Peejdes v Sargent, 253 NW2d 459, 77 Wi82d 
612 

Amomit recoverable 

(2) Other matten 

Maas—Loire V Berlin, 170 NE2d 323, 341 Mass 728 
27 Cal-Kramer v Ferguson, 41 CalRptr 61, 230 
CA2d237 

32 NY-Smithv City of New York, 206 NYS.2d 
883, 26 Mi8c2d 106, aOd 210 NYS.2d 966. 12 


AD2d 752, app den 214 NYS2d 648, 13 
AD2d491 

Allowance denied 

NY—^Roto-Wac Realty Corp v Hale Operatmg Corp, 
166NYS2d 1000, 8 Misc2d 984 
33 NY —Flynn v Patent Scaffoldmg Co, 38 NY 
S 2d 596, 265 App Div 956—0*Connor v Byrn- 
dum Coiporatioa, 47 N YS2d 51, 182 Misc 952 

pa^ 350 

34. Statute not applicable 
Cal —Smith v Circle P Ranch Co, Inc, ISO Cal Rptr 
828, 87 CA3d267 

36 Cal—Smith v Circle P Ranch Co. Inc, 150 
CalRptr 828, 87 C A 3d 267 
NY—Capitol Motion Picture Supply Corporation v 
Joan of Arc Pictures, supra, n 32~Sxmth v City of 
New York, 206 NYS 2d 883,26 Misc 2d 104 affd 
210 NYS2d 966, 12 AD2d 752, app den 214 
NYS2d 648. 13 AD2d491 
Costs denied 

NY—Shell Oil Co v Convent Service Station, Inc, 
240NYS2d 482. 39 Misc 2d 447 
Costs allowed 

NY—Lann V Ougmo, 194 NYS 2d 158, 18 MMc2d 
200 

38 Wis—Derenne v Vhes, 46 NW2d 226, 258 Wis 
424 

§ 101. Nominal and Unnecessary 
Parties 

43. Party brought in by defendant 
<3} Other decisions—Tobiassen v Bishop. McCor¬ 
mick ft Bishop. Sup, 15 N YS2d 427—Ruddi v Con¬ 
crete Steel Co, 54 NYS2d 79a 183 Misc. 1004 

page 351 

44 US—CJJS ated m Kedenck v Heintzleman, 
141 FSupp 633, 634, 16 Alaska 333 

45 US—CJJS dted In Kedenck v Hemtztonaq, 
141 FSupp 633, 635, 16 Alaska 333 

§ 103. Representative or Official 
Capacity 

49 Ky —Bamck v James, 258 S W 2d 1 

§ 104. Assignors and Assignees 

50 Cal—CJJS. eatin leetko quoted In Crenshaw v 
Smith, 168 P2d 752, 76a 74 CalApp2d 255 

WasL-Strenge v Clarke, 569 P2d 60, 89 Wash 2d 23. 

§ 105. Interveners 

52 Cal—Muller v Robinson, 24 CalRptr 112, 206 
CA2d674 

Fla—In re Lynagh's Estate, App, 177 So 2d 256 
page 352 

56 Mich—Lake Ckigdnc Lumber Co. v Burns, 49 
NW2d 310, 331 Mich 315, 40 AL.R2d 993 
Mum —4kate ex rd B^gm v Fitzstmmons, 33 N W 2d 
854 226 Mum 557 

NJ—Newark ft New York Tow Boat Co v Star Fuel 
OdCo, 11 A2d 65, 127NJEq 27 
Ohio—Dickinson v Hot Mixed Bitummous Industry of 
Ohio, App, 58NE2d 78 

§ 107. Persona Not Parties 

99 Cei—Transamenca Title Ins Co v Oreen, 89 
CalRptr 915, 11 CA3d 693, 44 ALR3d 543 
NY—In re Stauderman*s WiU, 289 NYS2d 703, 56 
Muc 2d 580 

Ohio—CJ.S quoted in Dickinson v Hot Mixed Bitu- 
mmoos Industiy Ohio, 58 N E 2d 78, 80 

Wash—W J Lake ft Co v Kmg County. 104 P2d 
599, 4 Wash 2d 651 

Ordering payment not abuse of discretion 

La—Smith v Rodwig, 382 So 2d 162 


COSTS §111 

Page 353 

§ 108. In General 
Library References 
Costs e»92 et seq. 

60 La -Fletcher v Allstate Ins Co, App, 88 So 2d 
445—Smith v Southern Farm Bureau Caa Ins 
Co, App, 192So2d577 

NY—HDS Mercantile Corp v Monet Fhshions, 
Inc, 234 N Y S 2d 547, 37 Misc 2d 82 
Ohio-White v White, 362 NE2d 1013, SO Ohio 
App2d263. 4 003d225 

61 Fla—Martm v Martin. 26 So2d 183, 157 Fla 
456 

Ga —Southern Fmance Co v Glaze, 160 S E 2d 268, 
117 GaApp 249 

Md—Hoffinan v Glock. 315 A2d 551, 20 MdApp 
284 

Ohio-White V White, 362 NE2d 1013. SO Ohio 
App2d 263, 4 0036 225 

Tenn—Bailey v Schubert. 315 S W2d 249, 203 Teon 
660 

Service as essential to personal judgment gener¬ 
ally 

US—US V Hughes, DCFa, 1 FSupp 448 
Tex.—Buchanan v Oirvin, Sup, 176 S W.2d 729, 142 
Tex 134 

Va—Johreou v Burson, 129 SE 251, 143 Va 57 

§ 109. Each Party Liable for Costs 
Made by Himself 

67 Colo —Bristol Myers Co v District Court In and 
For Oty and County of Denver, 422 P 2d 373, 161 
Colo 354 

Conn —Peterson v Oty of Norwalk. 203 A.2d 294,152 
Conn 77. 

La —Manley v Hammons, App., 20 So 2d 817 
Ohio—In re Bremer's Estate, 36 NE 2d 48. 67 Ohio 
App 144—In re Kaffenberger’s Estate, 48 N B 2d 
883, 71 Ohio App 201. 

Vt—Hardwick Trust Co v Dodge, 84 A2cl 583, 117 
Vt 73, 37 ALR2d523 

page 353 

68 U.S—Oaur v. Philadelphia Streage Battery Co, 
DCPa,29FSupp 299 

La—Smith v Le Sueur ft Co, 79 So 2d 501, 227 La 
413 

Maas—Oarnhum'a Case^ 209 NE2d 183, 349 Mass 
473 

In Lonirians 

(1) Qreeav Connell,App. 193So 255—Kilmresev. 
Quanta Coca Cola Botdmg Co., App, 197 So 165 
72 Tex—Brumv Yidaum, 166SW2d81,140Tex 
138. 

§ 110. Plaintiffs in General 

74 NY.—Levy v, Commercial Decal 75 NYSZd 
116, 273 AppDiv 764 

Pa—Cbovan v Wheding-Pittaburgh Steel Corp, 373 
A2d 136, 30PaCmwlfh 127 
Tex —The Praetreians v Simons, Civ App, 187 S.W 2d 
238 

DefSendant brought In by plaintiff 
Tenn—Taylor v CdbWe. 187 NW2d 648. 28 Tenn 
App 167 

75, La —Gathengiht v Slate Farm Mut Auto Ins 
Co, App, 352 So 2d 428 

§ 111. Joint Plaintiffs 

77. Anz—CJ jS. dted In State ex rd Coibm v An- 
zona Corp Com'n, 693 P2d 362, 374, 143 Anz 
219 

Cal—Oeranski v Muenseh, 141 P2d 750, 60 Cal 
App 2d 731—Fidds v Napa Mill Go, 330 P 2d 
439, 164CA2d 442. 68 ALR2d 1051 
Fla^Martd v. Carlson, App, 118 So241 592 
Nd>—Rehn v Bmgaman, 40 NW2d 673, 152 Neb 
171 
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§111 COSTS 

Page 353 

NY—Hohnbccg v Anderson. 35 NYS2d 478. 178 
Mile 617 

W»—B F Qoodnch Co v Wrsconsin Ante Saks. 39 
NW2d 678. 236 Wis 11—BaMwm v St Peter's 
Congregation. 60 NW 2d 349, 264 Wis 626 

78. Arts—CJ jS. dted in State ex rd COzInn v An- 
zona Cocp Gom'ii. 693 P 2d 362, 374y 143 Am 
219 

79. Anz.—CJ jS. ated in State ex rd Oorbm v An- 
zona Oorp Cooi'n. 693 P 2d 362. 374, 143 Am 
219 

page 354 

82 NY—Oiron v Metztqjiolitan Distnbators, 43 
N.YS.2d 388, 181 Mntx 345 

§ 112. Defendants in General 

84 Am—^Farm and Auto Supply v Phoenix Fad 
Co. 442 P2d 88. 103 Anz. 344 

Cal—Crranslni v Muenach, supra, n 77 

N J —Qntaa v American Car & Foundry Co, 32 A 2d 
9a 133 NJEq 301, mod on oth grds 37 A2d 
20S 

Ohio—Hunter v Harlan. App, 34 N£2d 467 

86 NY—Klmg v Qoldamiih Bros, 16 NYS2d 
877. 173 Misc 2^Tobiassea v Bisbop, McCor- 
rmdc A Bishop, supra, a 43—Pearlstem v James 
J MoCreery A Go. 87 NYS2d 49, 194 Misc 
516 

Tex—Ferguson v Beal, OvApp. 588 S W2d 651, err 
ref no rev err 

Coats aneased agatnst iwiplrarioil cross defend* 


Tex-Broadway Plan v Ravenstem, OvApp, 364 
$W2d 741, err ref no rev err 

Discretion not almsed 

La^—Baitky. Inc v JeSfencm Pansh Schod Bd. App, 
290 So id 446, revd on oth gzda, Sup, 302 Sa2d 
280 

$ 113. Joint Defendants 

87 Ala—Httgettv Hovater, 15So2d27a 244A]a 
646 

Fla—O. M. Dykes Iron Works. Inc v Deheoile;, App, 
131 So 2d 760—St Peterdnug Sheraton G»p v 
Stuart, App, 242 So 2d 185—CJ.S. cUed in Van 
Devander v Knesnik. App, 281 So 2d 57, 58 
Kan—Neaky v Massey Ferguson, Inc. 625 P2d 472, 
229 Kan 465 

La—Oonzaka V Southwest Mobile Hmnes. Inc, Ai^, 
309 So2d 78a ^ den. Sop. 313 So2d 239 
Temt^-Dookefy v, Dockery. App. 559 SW2d 952 
Tex—Brum v Vidanm, topia, n 72—Bochantn v 
Mbsqneda. Ov App. 320 S W 2d 878. 

88 Aik-Hatehettv Cumer. 461 SW2d9H249 
Aik 829 

89. Cd—Davis v Schaefer. 17 CalRptr 925. 197 
C A 2d 855 

Tex.—Brum v Vidanm. supra, n 72—Teinto v Har- 
key,OvApp.249SwW2d251—Sky]tiieGabCo v 
Bradley, OvApp. 325 &W.2d 176. err ref no rev 
ecT 

90 La.-Louisiana Agr Co-op., Inc v D. C Roanoi 
Lk, App, 166 Sa2d 313 

Mo—Mwoon StateOd Co. V Ftu^ 232 SW2d 501, 
360 Mb 1022 

Dtaaction abased 

Fh,—Food Farr Propemea. Inc v Sndlgrove^ App., 
292 So 2d 66 

page 555 

91. Wix^Dekeyaer v Mdwankee Automobile Ins 
Col, 295 N.W 755, 236 Wia 419. 

A plaintiff is not entitled to cost 
judgi^t against A single losing de¬ 
fendant wh^ costs include prosecu- 
tidn of a successful joint defendant^’ 


94.5 Fla.—Food Fair Prqierties, Inc v SneQgrov^ 
App. 3 Dist, 292 So2d 66-8tate^ Dqit of 
Ttansp v Vega, App 3 Dist, 414 So 2d 559 

95 Am-Wdchv Mcaure.598 P2d98ai23Am 
161 

Cal-Benton v Qavens, Daxgan A Co. 10 CalRptr 
74a 188CA2d 637 

lowBr-Oa^ V Koe;^ 193 NW2d 525 
La —Truuty Universal Ins Co v Nichols o n, App, 104 
$o2d 244-St Blanc v Andias. App, 148 So2d 
850.wntden 150 So 2d 589, 244 La 133—Loving- 
ston Supply Co v Baso, App, 164 So 2d 141 
CHd—Bossert v Douglas, App, 557 P2d 1164 
Pa—Hafer v Sdiauer, 239 A 2d 785, 429 Pa 289 
Wadi —Most Worshipful Pmioe Hall Grand Lodge of 
Wadi V Most Wmshipfel Umveisal Grand Lodge, 
AP ft AM. 381 P2d 13a 62 Wash 2d 28. cert, 
den 84 set 352, 375 US 945, 11 LEd2d275 

One bill of costs 

(2) Other matters 

Okl—Rogers v Qtizeas Nat Bank m Okmulgee, 373 
P2d256 
Partial soccess 

Tex—H Richards Oil Go v W S Lndne, Inc, Qv 
App, 391 S W2d 135, err ref no rev err 

96 Miss—of Indianola for Use of Kirkpatrick v 
Love, 87 So 2d 87a 227 Miss 156 

98 Fla—^Kotick v Durrant, 196 So 802, 143 Fla 
386 

Ky—Tbnier v M c I ntosh. 379 S W 2d 470 
La.—Snellmg ft Snelltng, Inc v Niven, App. 355 So 2d 
1007 

Utah—Suiuland Coip v Radchffe, 576 P 2d 847 
Real party in interest 
01) Other statements 

Teon —^Natronal Cordova Coip v Oty of Memphis, 
380 S W 2d 793. 214 Tenn 371 

99 Alaw—Plateau Commumty Ass’n v Green. 10 
So2d 86a 243 Ala 531 

La— Silurian Oil Go V Fusdier, App, 230 So 2d 121 
Wrs-J^IcDoiuild V McDonald, 192 NW2d 903, 53 
Wi8 2d371 

Apportionment according to liability 
Idaho-Jensen v Shank, 585 P2d 1276, 99 Idaho 565 
La—^Blanchard V Rodrigue^ App. 340 So 2d 1001, writ 
den. Sup, 341 So 2d 1129, 1130 

pap 356 

3 Va—Qyan v Stone, 42 SE2d 847. 186 Va 518 

Where a separate bill of costs is 
awarded against a defendant who 
failed to appear, a codefendant is enti¬ 
tled to costs against defendant limited 
to those taxable against a defaulting 
defendant*®* 

lOJ. N.Y-Scliiuaderv Swarte]e^l5NYS2dl004. 
2S8AppDiv 850 

12 Lar-Thomas v Mobley, App. 118 So 2d 476 
15. Discretion of court 
(Z) other mstanoes 

Mmn—Klmzmg v Gutterman, 85 NW2d 665, 250 
Mmn 534 

p>p357 

17 N^—CJJS cited m Stocker v Wdls, 32 NW2d 
284, 286, 155 Nd>, 472 

§ 114. Nominal and Unnecessary 
Parties 

22. Ny-4Wookv Pn)pp.Sup.l9N.YS2d 895, 174 
Mue 122 

pap 358 

37. Other nondnsl defendants 
Wakh—Cathcart v Axulmo, 517 P2d 98a 10 Wash 
App 429, ifRl 530 P2d 313. 85 Washed 102 


38 Alaska—FM Nat Bank of Fairbanks v Enzler, 
537 P2d 517, reh den 539 P2d 80 

§ 116. Representative or Official 
CaiMcily 

39 Miss— Richardson v Cortner, 105 So 2d 456, 232 
Mus 885 

Tex—CJJS. dted IB Rodriguez v. R ichm o n d , 234 
SW 2d 248, 25a err nf 

40 Pa—Bair v Newgeoo, 40 FaDist ft Co 245, 29 
DelCo 548 

41. Legidative ads 

Ill—^Pechous V Slawko, 357 NJB2d 1144. 2 HI Dec 
701. 64 m 2d 576 

42 Tex—CJJS.GnedinRodngnexv Ridiincmd, 234 
SW 2d 248. 25a err kC 

§ 117. Assignors and Aswignees 

page 359 

48 Mmn—Dieyerv Otter Tail Power Co. 287 NW 
13. 205 Mmn 286 

50 Mmn—Dreyer v Otter Tail Power Co, supra, n 
48 

§ 118. Interveners 

59 Mo—CJ.&atedfe Whitenerv Turnbeau, App, 
6Q2SW2d89a 894 

60 La—Mann v Superior Court of Los Angeles 
County. 127 P 2d 97a 53 Cal App 2d 272 

Mmn—State ex rd Beigm v Pltaimmoni. 33 N W2d 
854. 226 Mum 557 

Nd> —Senven v Senven. 45 N W 2d 760, 153 Neb 655 
Pa—^Magistio v Ddan, 18 Cambria 189 
Intenneddlers rather than interveneis 
Pa—Ferguson v Bole. 77 A 2d 711, 168 Pa.Super 305 
Costs against party wifli minor interest in Utip- 
thm held disi^partlonate 
Tex—Gaspenon v MadiU Nat Bank, QvAiq;>, 455 
SW2d 381, err ref no rev err 

61 Neb—CJjS. oted in Rdm v Bmgaman, 40 
NW 2d 673. 676, 152 Neb 171 

63. Snhstitntion of parties 
La.—P!ust Nat Bank of Lafeyette v Gaddis, App, 250 
So 2d 504. 

pap 360 

68. Apportionment 

Ala—Rogenv QtyofMobile, 169 So 2d 282,277 Ala 
261 

§ 119. Substituted Partiefl 

69 par—Ferguson v Bble^ supra, n 60 

§ 120. Persons Not Parties 

70 US—CJ.S. dted fat In re Childs Co, DCN.Y, 
52 F Supp 89,92—in re Childs Co, D CN.Y, 52 
FSppp 89—CJJS. dted hi Kass v. Gulf M ft 
ORR,DCMb,91FSnpp 101^ 1017. 

DC—Owens v Tiber Island Condominium Ass’n, 
App, 373 A2d890 

La—Evans v Louisiana Farm Bureau Mnt Ins Co, 
App. 291 So 2d 865. 

Mb—Veoinga v liberty Mnt Ins Co, App, 388 
SW.2d535 

N Y.-<kofidd V. Moresdu, 48 N Y S 2d 668,268 App 
Div 64. aga 64 NE.2d 177, 294 N.Y. 632 
Ohio—Didetnson V Hot Mixed Bituminous Indnstiy of 
Ohm, App,58NE2d78 

Fa^Blne Ridge Metal Mfg Co v. Proctor, 6 A 2d 811, 
335 FB 354. transf 4 A2d 811,135 PbS uper 151, 
Tex-CJJS died In Dellas County v Gibbs, 525 
SW2d50a501 

Wash—Hansen V Lindell. 129F2d 234. 

PaaghebcneOdaitea 

Cal—Lee v State Farm Mat Ins Co., 129 CalRptr. 
271, 57 C A.3d 458 



20 CJS 77 


71 Od—Window v Haxold G Fetgnsoa Oorp, 153 
P2d7K25Qa2d274 

Pi.—Schor V Becker, 263 A2d 324^ 437 Pi. 409 

§ 121. Stakeholderg 

74 NY.—Kiwue v Knine, 13 NYS2d 812, 171 
Miic. 355, revd on oth gfds 21 NYS2d 341. 
259AppDiv 1057, revd onoth grds 32NE2d 
779, 285 NY 27 

Pi—Yoe V $1950.48 Beiki 127 

75 NY-^^Buiy V Eqiutible Life Ins. Go, 14 Abb 
PrNS 385.ifiH 59NY 587, 

§123. Funds 

pige361 

80 NC—Lifl^v Boone,23SE2d 313,222NC 
421 

81 Cll —In K Pltenon*! E sts te . App, 76 P 2d 138, 
snpen 93 P 2d 825,34 Cll App 2d 305—Wdliam- 
son V Los Angeles County Flood Control Dist, 
109 P2d 992, 42 Cd App.2d 622 

Colo—PensKMien Protective Au*n v Divis, 150 P2d 
97A 112 Colo 535 

Knn—Tomb v Biido, 114 P 2d 320, 153 Kan 766— 
CJJS. cited in Womer v Aldndge^ 125 P 2d 392, 
396» 155 Kan 446 

Li—Succession of Gilmor^ App, 239 So 2d 462 
Md—Nicholasv Owxntiky, 185 A 2d 498,230 Md 60 
NY—In re Fowlkes* Estate, 187 NYS2d 471, 17 
Muc2d460 

Ohio—Biriow V Winten NIL Bank fe Ttust Co , 12 
Ohio Sopp 131, mod on oth. grds, App, 59 
NE2d212.aflil 61NE.2d 603, 145 Ohio St 270. 
160 ALR 423, motion sustained 62 N.E2d 351. 
75 CMuo App. 391 

Plk—In re Racherfs Estate^ 56 PaJDist A Co I, afild 
51 A2d 615, 356 Pa 269—Mdlon Nat Bank A 
Trust Co V East Crossroads Center, Inc, 24 D A 
C2d 128 

When tt iroiild be ludhtr to siddln fti^ 

HHgpMt 

NJw—Sunset Beach A m u sement Cocp. v BeUc, 162 
A2d 8H 33 NJ. 161 

82 US—Cannon v Parker, CCA.Tex, 152 F2d 
706h cert. den. 66 S.CL 965, 327 U.S. 806, 90 
L.Ed. 1031 

83 Or-GJ.S. cUad in In re Lappy** Estate^ 277 
P 2d 781, 787,202 Or 571 

Fknd **fai courts mdor loki of pnctieo rdsttag 
to aDowiBoiSt copMtraod 
NJ-Sanier V. Saner, 185 KOd 851,38 N J 463-Fi- 
dciity Umon Treat Ga v Bennblom, 221 A 2d 
758, 91 NJSnper. 551. 

g7 gid—Urqahart v Akiander A Alexander, Ino, 
147 A.2d 213, 218 Md 405 

81 GtU-In re Paciflo Coatt Bdldmg-Loan Asa *0 of 
Lea Angefea, 99 P 2d 261,15 Cal 2d 155—Tanner 
^ V. Sitpenor Court m and for Lot Angdea County, 
111 PJd 713,43 Cal App 2d 732—Mann v, Sup^ 
rior Court of Lot Angdea County, n 88 
m—Sanvage V GaSaway, 80NE2d 553, 335 El App. 
35 

Iowa—Van Gorden v. Lunt, 13 N W2d 341, 234 Iowa 
832—Stale ck id Weede v Bechtd, 56 N W 2d 
173, 244 Ibwt 785—Schaefer v Merchants Nat 
Baidc of Cedar Rapids, 160 NW2d 318 
Ky—Howdl V. Highland Cemetery Co , 181 S W 2d 44, 
297 Ky 659 
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620—Summerville v Nordi Platte VaL Weather 
Control Diit. 107 N.W2d 425 
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567, 571, op quashed. Sup, 249 SW2d 321, 363 
Mo 108 

92 Md—Urquhart v Alexander A Alexan d er, Inc, 
147 A 2d 213, 218 Md 405 
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6 lU—Vhlage of Hmsdale V. Chicago Qty Mi s sion a ry 

Soc., 30 NE2d 657, 375 El 220 
Ky—Gdlina v Hudson’s Adm’x, 140 S.W2d 365, 282 
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App2d 120 

Ind—Qty ofEIkliart V Curtit Realty Co, 236 N E 2d 
384^ 233 Ind. 619—Johnson v Tipton Community 
School Corp, 233 NE2d 92, 233 Jnd 460 
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N.Y—Danphm Depoat Trust Co v Commercul Ttav- 
ders Mut Aoc Ass'n of America, 206 N Y$2d 
413, 23 Muc2d 368. 
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Me—Pierce v Rohie, 39 Me 205, 63 Am Dec 614 
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C A 2d 737 
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A2dS69. 30NJ 367 

72 La-^ones v Anderson, App, 277 So 2d 697, writ 
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369 

Csl—Myers v Carter, 3 Cal Rptr 205, 178 CA2d 
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183—In re Goldsmith's Estate, supra, n 17—Bor* 
sten V Munson, 63 Lack Jur 27 
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94 N.Y-Meuds v Harris, 136 N.y.S 2d 655. 
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page 371 

3 NY—Momson v Reese^ 58 NYS2d 99, 186 
Miac 133—Marx v Katz, 195 NYS2d 867, 20 
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5 NY—OC& Co V Axesco Inc, 443 NYS2d 
358, 111 Misc2d 45, afid 450 NYS2d 50, 88 
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9 Ky —IDepp v Martin, 243 S W 2d 665 
NY—Barrow v Unm Free School Dist No 13, 
Town of Ishp, Suffolk County, 338 N YS2d 467, 
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Only nonreiUent plahitiffii miiet give aecnrity 
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780 
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27 NH—Montdlo Shoe Co V Suncodc Industries, 
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NYSJd21 
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Ind—State v. Schaller, 40 NJB.2d 976, 111 IndApp 
128 
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der, DCNY. 245 FSupp. 697, 699 
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726, 21 Mise2d 689 

50. Determination limited to tecte presented 
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ders Mut Acc Ass'n of Amenca, 206 N Y.S 2d 
413, 25 Misc2d 568 
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55 Hawaii—Irwm v Adams, 34 Hawau 308 
Fa—Normar Products, Inc v Fnedman, 1 PalMst ft 
Co2d 762, 45 LuzLeg Reg 28 

56. Duty to pass on apidl^on 

Tex—Wihev Montgomery Ward ft Co, OvApp, 291 
SW2d432 

Discretion not abnaed 

La—Garter v. Phillips, App, 325 So 2d 337. remd, 
Sup, 337 So 2d 187 

§ 142. -Discretion of Court 

Library References 
Costs «»108. 

59 US— Cory V Hardy. DCTenn, 1 FRJD 355 
Cal—Sutter County v. Snpenor Court fbr Sutter Ooonr 

ty, App, S3 Cal Rptr 424 
Colo—Heneca v Nakata. App. 478 P2d 706 
Hawau—Hansen v Ah Bun Lan, 35 Hawan 907 
La—Martmv. VaporHoamgCo, App, 144 So 2d 622. 
Mo—Pamettv Integon Life Lu Oo, App, 590 S.W2d 
411 

N M —State ex id Leheck v Chaves 113 P 2d 179,45 
NM,161. 

N,Y—In te Pdeygm's Estate^ 14 NYJ2d 190, 171 
Muc 1016—Inn Bray’s Estate, 27 NYS2d 549, 
182 Muc 623—In n Haffs Will, 56 NY.S2d 
813—Odbert v 503-507 West 177th St Corp, 58 
N YS 2d 690, 186 Muc 78-ln re Faxkei*s Estate 
226 N YS.2d 82, 33 Muc 2d 780 

60 Md—HtftfoidAcc ftlndem Co V State^toUse 
of Ritter, 94 AJ2d 639, 201 Md 433 

N.Y—Gilbert v 503-507 West 177th St Corp. supra, 
n 59 

Mtttere ooneldered 

Idaho—Monson v Boyd, 348 P2d 93, 81 Id a h o 575. 
Properly pleaded allegati on s anmned tme 
Cd—Onmes v Garter, 50 CdRptr 808 241 CA2d 
694, 19 ALR.3d 1310 
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§143 COSTS 

Page 380 

§ 143. Order ag to Security 

61. Order results fat sfaQ^ of proceedingi 

N Y —Hickory Indnstnes of rana.4a, inc v Hickory 

Industnes, Inc. 248 N y S 2d 77a 42 Misc 2 d 709 
Bvldmce hdd suffictent to siqpport ordsr reQuir- 
Ing security 

Ind—Oanup v Stem. 261 NE2d 578, 254 Ind 563 
62 Ohio—Moeller v Ctonr. Inc, App, 109 NE2d 


§ 144. Amount of Security 

page 381 

79 La—Romero v Rometo, App, 232 So2d 572— 
Vines V Vines, App, 379 So 2d 1219 

Utah—Perns v Perns, 202 P 2d 731, 115 Utah 128 

page 382 

81 Tea—Dilmore v Russell, OvApp, 519 SW2d 
278 

82. Open bond 

Tex—Mosher v Tunnell, QvApp, 400 SW2d 402, 
ecr ref no rev err 

Seqnirfaig bond in fixed amount hdd error 

Tex—Mosher v Tunnell, QvApp, 400 SW2d 402, 
err ref no rev err 

84. Cal—Fhller v Staley 82 GalRptr. 78, 1 CA3d 
66A cert den 91 SGt 73, 400 US 836, 27 
LE(L2d69 ‘ 

La.—Romero v Romero, App, 232 So2d 572—Qu^ 
viUe V City of Pkquemine^ App , 303 So 2d 291 

Mich.—Bdfion v Alhs-Clialmers, Inc, 309 NW2d 
682, 107 Mich App 595 

NY—Memtt Corp v- Bass, 232 NYS2d 33a H 
AD2d735 

Pa— Bank of EnropeTmst Co v McCaS, 46 Pa Diet 
* Co. 372, 

Discretion hdd abased 

N.Y—Manente v Sorecon Corp, 255 NYS2d 1016, 
22 AD2d954 

85 Idaho-Cde v Cole. 201 P 2d 98, 68 Idaho 561 

86. Cal—Muller v Tanner, 82 CalRptr, 738, 2 
CA3d443 

87 Cal—Muller v Tanner, 82 CalRptr 738, 2 
CA3d44S 

90 Ark—Harral v Helton, 327 S W2d 549,230 Aik 
913. 

§ 145. Time for Giving Security 

page 383 

95 Anz—Urnon Interehaiige, Inc v Benton, 410 
P2d 477. lOOAnz.33. 

NC—In re Winbome*a Will, 57 SE2d 795,231 N.C 
463 

Utah-Hammond v Calder, 334 F.2d 562, 8 Utah2d 
333, cert den SOSO 51, 361 US. 813,41 Ed 2d 
60 

97 nt— Federal Ins Co v Amaworth, 175 NE2d 
804, 31 m App 2d 19 

3. Mo—Leathennanv. Coca.ColaBottlmgCo,, App, 
254SW2d436 

6 NC—In re Winbome’a Will, 57 SE.2d 795, 231 
NC463 

8 Tex^Hboverv Baricer, QvApp, 507SW2d 299, 
err. ref no rev err 
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16 NC—Mintz v Fnnk, 6 SE2d 804, 217 N.C 
101 

§ 146. In General 

Library Beferences 
Costs <8»127 et seq. 


page 385 

Kan—CJ jS. black letter summary quoted m Davu v 
Davis, 623 P 2d 1369, 1371. 5 Kan App 2d 712 

27 Colo —Almarez v Carpenter, 477 P 2d 792, 173 
Colo 284 

DC—Hams v Hama, CA. 424 F2d 806, 137 US 
AppDC 318,cert den 91 SQ Sa400US 826, 
27L£d2d55 

Kan—Davia v Davis, 623 P2d 1369, 5 KanApp2d 
712 

La—Crawford v Oovemment Emp Ins Co, App. 219 
So 2d 241—Heyae v Fidehty A Caa Go of New 
York, 229 So 2d 724, 255 La 127 
Tenn—Kingv Leeman,204SW2d384,30TennApp 
206 

Wash —Carter v Umvenity of Washington, 536 P 2d 
618, 85 Wash 2d 391, app after remand 554 P2d 
338, 87 Wash 2d 483 

Timely access to courts 

Cal—Earls v Superior Court of San Lma Obispo Coun> 
ty, 98 CalRptr 302, 490 P2d 814, 6 C3d 109 

Indigency dnitimd 

lowar^Matter of Jacobs, 309 N W 2d 481 
Wash—Neal v Wallace, 550 P 2d 539, IS Wash App. 
506 

28 La—Bnimiidd v Commumty Mobde Homes, 
Inc., App, 315 So 2d 901—Hollins v Moore, 
App, 220 So 2d 103—^Hdlier v Broussard, App, 
220 So 2d 175 

Tenn—Lewis v Simmons, 289 S W2d 702, 200 Tenn 
60 

29 Fla—Bimkcr v Ludlow. App, 379 So2d 999, 
decisKm approved, Sup, ^3 So 2d 969 

La—^Roy V Oulf States Utilities Co, App, 307 So 2d 
758 

30 NY—Roaetano V State, 143 NYS2d 904, 208 
Miso 332 

31 FU—Ludlow V Bnnker, 403 So 2d 969 

La—Dilhsy v Fbiillips Petroleum Co, App, 24 So 2d 
209 

N Y—Dyiien v DTEha, 409 N Y.S.2d 495, 96 Misc2d 
623 

33. La.—Jones v Anderson, App,277So.2d 697, wnt 
den, Sup, 279 So 2d 697—Roy v Oulf States 
Utihties Co, App, 307 So 2d 758 

Federal atatnte inapplicable to state conrte 
Pft—Com V Bishop, 76 FaDist A Co 302 
Suit agelnit public entity for personal iftjnriea 
Cal—Sutter County V Superior Court for Sutter Coun> 
ty, App, 53 Gal Rptr 424 

Change of name proceedipg 

NY—Application of Whyte^ 338 NYS2d 331, 72 
Misc2d 116 

34 Cal—Loi Angeles County v Supenor Court of 
Loa Angeles County, 1^ CalRptr 636, 102 
CA3d 926,cert den lOlSQ 171,449US 864, 
66LEd2d82 

Taking deposition beftve trial 
NY—Lester v Lester, 330 NY.&2d 19a ^ MncJd 
528 

lYanecript 

Colo—Alftnd V Andrews, App, 516 P.2d 652 
Conn—Corubia v Baker, 329 A 2d 367, 31 Conn Sup 
289 

N Y—Application of Soutbetn Tier Legal Services, 420 
NYS2d 391, 100 Miic.2d 1068 

35 US—CJJS. oted in Perkini v Qnghano, 296 
F2d 567, 368-CJS. quoted in Maria v Galen- 
dine^ DCWVau, 80 FRD 2427, 

DC—CJJS. quoted In Robinsoav Hownrd University, 
455 A 2d 1363, 1366 

La—ABemond v Omdiy, App, 345 So 2d 1298 
N Y^—Application of North Country Legal Services, 
lno,407 NYS2d 127, 95 Muc2d 831 


Statnte limited to extension of time for payment 
of court fees 

Anz—Sloatman v Qihbmia, 454 P2d 574, 104 Aziz 
429, cert den 91 SQ 1624, 402 US 939, 29 
LEd2d 107 

U-Stateexiel daric v Hilkbrandt, lS4So2d 384, 
244 U 742, 98 ALR2d286 
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36. Dismissal of suit 

La—WiUiama v Travekn Ins Co, App, 88 So 2d 727 
37 La—Fzyou v. T Aucom A Sons, App, 5 So 2d 
193 

§ 147. Nature and Grounds of Right 

41 Cal—In re Mamage of Reese, 140 Gal Rptr 589, 
73CA3dl20 

La—Beqjamm v National Super Markets, Inc, 351 
So 2d 138, wnt den, Sup, 366 So 2d 561 
Pa—Davila v Soto, 378 A 2d 443, 250 Pa Super 42 
Tenn—Swan v Wilhams, 330 SW2d 557, 206 Tenn 
33 

Jury fees 

(2) Action, fyr nonpayment of rent 
NY—Hotel Martha Washington Management Go v 
Swmick, 322 N Y.S.2d 139, 66 Miac2d 833. 

Inherent power of oonrt to wiave prepayment of 
court fees 

Gal—Jaiav Municipal Court for San Antonio Judicial 
Diet of Loa Angelea County, 143 Cal Rptr 847, 
378 P2d 94, 21 C3d 181, cert den 99 SQ 833, 
439 US 1067, 59 L Ed 2d 32 
Waah-O^Goimor v Matzdorfl; 458 P2d 1S4, 76 
Wash 2d 589—State ex reL McCooI v Small 
Claims Court of Jeflocaon County Diat Court of 
Port Townsend, 532 P 2d 1191,12 Wash App 799 

'Commonrlsw antiiority to waive bond re^nibre- 
mente 

Gal-Conover V. Hall, 114 Qd.Rptr 642, 523 P 2d 682, 
11 C3d842 

Edsteace of commimity aaseti not bar 
La—McCoy v Winn-Dixie Louisiana, Inc, 345 8o.2d 
1175 

42 U,S^-Psttonoo v. Warner, DCWVa, 371 
RSupp. 1362. 

U-nlackson v Hart, 190 So 22a 192 U 1068, 
annulling 186 So 747 

NY—Matter of Carohne R, 415 N.YS2d 613, 99 
Mis&2d 114. 

Strict conatmetion 

NY—Lester v Lester, 330 NY.S2d 19a 59 Misc2d 
528 

Federal statnte inappBcable 
Anz—Tabtinen v Superior Court, Pmal County, ^7 
P2d 723, 130 Anz 513. cert den 102 SCt 1021, 
454US 1152,71LEd2d308 
Ohio—Wnght V Edcle^ App, 146 NE.2d 890 
No power to wmve fees under statute antborte- 
lag extension of time for payment 
Anz-SIoatman v Oibboos, 454 P2d 574, 104 Anz 
429 

43 US^Tkhnorev Taylor,GAKan, 323 F2d88, 
cert den 84 SQ 973, 376 US 954, 11 LEd2d 
973 

Bl—Petrauskas v. Ripma, 357 NE2d 17a 2 lUDec 
193, 43 DUppJd 730 
Ky^Pearaon v Com., m S W2d 474. 
La-8m8ktonv.ASeoondMortg Co. of Baton Rouge, 
App, 232 So 2d 745 

Md—Wigginten v Wigglnfoii, 295 AM 889. 16 Md. 
App. 329 

Muh^iatev St, JohaaftdB|Stel,'243 NW.2d2a 

68MichA|jp 474 

NY—Hotel Martiw Wadungton Go v 

Swmiok, 322 N,Y S 2dl39.66 hfiao 2d 833—Lanc¬ 
er V Lancer, 335 N,YS2d 138, 70 Misc2d 1045 
Fa.-S6lby v Brown,437 A2d 767,292PhBuper 463 
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Anxiliary eipenses 

N Y-Jeffi»ys v 296 N.YS2d 74^ 38 Mife2d 

1043, tevd on oCh grds 330 NYS2d S5Q, 38 
AD2d431 

Federal sistiite 

Alaskn^Dunmick v. Watts, 490 F2d 483 

Statntoiy wairer proriiioiis 

NJ—In n Adoption of Ould, 283 A2d 109, 116 
NJSoper 306 

Futon coniidered 

La—Eatesckm v Devaiix, App, 266 So 2d 721 
NY—Rosenv Slater333NYS2d86,76Muc2d862 
Fa—Howdl V HoweO, 369 A2d 731, 245 Fa^Super 
483 

Aooen to oonrts 

NY—Application of Whyte; 338 NYS2d 331, 72 
Mttc2d 116 

Wash-Bollock v Roberts, 324 F2d 383, 84 Wash 2d 
101 

liberal constnictioii 

La.—T & S Feed Co, Inc v Meaux, App. 339 So 2d 
421 

44 Tex—SteidMos V Dodson, QvApp, 226 SW2d 
924 

§ 148. Persons Entitled to Sue or 
Defend 

page 387 

46 NY—Watennan v Byrne* 171 NYS2d 39, 5 
AD2d 822, reaxg den 173 NYS2d 98A 3 
AD2d 981, two cases 

5L La—Fa o cheaux v Ccnmneiaal Union Ins Go, 
App, 342 So 2d 269 

N Y —Cntna v Board (rf Ed of Oty Sdhool Dot of 
GhyafRye; 227NYS2d 359, 16 AD2d 680- 
Brown V Wyman, 300NYS2d 234* 39 Misc2d 
740 

Fa.—Slocmn v Thomas, Com FI, 3 Monroe L R 72 
Teim^MetropoIitan Life Ins Go v Brown for Use 
and Benefit of Flanmg, 160 S W 2d 434* 23 Tenn 
App 314 

Tex—Pinchback v Hbckless, Com App, 164 SW2d 
19, 139 Tex 336 

Extenaloii of time fbr payment of court fees 
Am—Sloetman v Gibbons, 434 F2d 374* 104 Am 
429, cert den 91 SQ 1624* 402 US 939, 29 
LEd2d 107 

La—HoOier v Broussard, App, 220 So 2d 173 
NJ—Seven V Seveca, 91 A 2d 893, 22 N J Super 267. 

52 Wash—Bowman v Waldt, 313 F2d 339, 9 Wash 
App 362 

53 La—Fidds v Rapides Faruh School Bd, 81 
So2d 842,228La 148—Fontenotv US Fiddhy 
ft Onannty Co, App, 113 So 2d 33 

NY—Lancer V Lancer, 333 NYS2d 138, 70 Misc2d 
1043—Knapton v KUchin, 433 NYS2d 41, 113 
Misc2d 1003—Medina v. Medina, 1 Dept, 487 
NY.S2d 23, 109 AD2d691 

not afliBded by amiataiite from otfier 
penoaa 

La^Hblher v Brooamrd, App, 220 So 2d 173 

Welfrae reci^ieBt 

Cola—Medina v* Dittnct Court tot Otero OounW* 493 
F2d 367. 177 Cob 183 

54 La^Wynnv CatiN|]al,App.l94So 730-Hoyae 
V F^ddity ft Gaa Go of New York. 229 So2d 
724* 233 La 127—Houston v Brown, App, 292 
So 2d 911 

Mum—Oiuenhagen v Laxson, 246 NW2d 565, 310 
Mmn 434 

NY—Foniheim v Thud Ave Ry Co, 24 NE2d 95, 
281 NY 392r-DoIan Fropeitiea* Inc v School- 
enft, 330 NYS2d 292, 73 Misc2d 1084 

page388 

55 DC—Hanuv Haxns,CA,424 F2d 806* 137 
USAppDC 318,cert den 91Sa 3a 400US. 
826, 27 LJBd.2d 33 


58 NY—Wilson v State, 422 NYS2d 347, 101 
Mac 2d 924 

Defendant may be indigat 
NM—State V Apodaca, App , 433 P2d 764* 80 NM 
244 

60 In Galtfonna, smee the publication of Corpus Jons 
Secundum it has been held that the right may not 
be denied on ground that counsd for indigent 
litigant of representmg him pursuant to oontinfent 
fee contract 

Cal—Isnn v Superior Court of Los Angeles County, 45 
CalRptr 32a 403 P2d 728, 63 C2d 153, duap- 
provmg Oomez v Superior Court, 134 Osl App 19, 
24P2d836 

62 Cal—Isnn v Superior Court of Los Angdea 
County, 43 CalRptr 32a 403 P2d 728, 63 C2d 
153 

64 Tenn —King v Leeman, suiua, n 27 
66 Tenn —Vezolles v Tennessee Cent Ry Co, 136 
SW2d 502, 175 Teim 354—Mirtm v Martin, 
373 S W 2d 609, 213 Tenn 343 
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72 La—Stump v Qty of Shreveport, App, 233 
So 2d 210—Stuart v Ci^ Const Co, Inc, App, 
285 So 2d 306 

73 Tenn—Vezolles v Tennessee Cent Ry Co, su¬ 
pra, n 66 

§ 149. Time for Making Application 

77. DevolntlTe appeal bond 

La—Entcrkm v Devauz, App, 266 So 2d 721 

§ 150. Notice of Application 

89. Fz parte order held proper 
La-Cred v Cied, App, 201 So 2d 871 
90 US—GJJS. cited in Dupont v Southern Fac 
Co. DCLa, 231 FSupp 601. 603 

Connty of trial 

NY—Rosetano v State, 143 NYS2d 904, 208 Mac 
332 

City treasurer or connty attorney 
NY^eifr^v Jef&ey8, 296NY.S2d 74*58Mac2d 
1043, levd mi oth gids. 330 NYS2d 35a 38 
A.D2d431 

Notice to City Finance Administrator 
NY—Apphcstion of Whyte, 338 NYS2d 331, 72 
Mtse2d 116 

§ 151. Application and Proceedings 
Thereon 

page 390 

98 NC^-Ogbum V Sterchi Broe. Stores, 11 SE 2d 
46a 218 NC 307 

§ 152. Requisites and Suffi¬ 
ciency 

1 NC^-QB^Nun V Sterchi l^os Stores, 11 SE2d 
46a 218 NC 507 

Fonaal appUcation nnneoesaary for common-law 
relief 

Cal—Conoverv Hall, 114CalRptr 642, 523 P2d682, 
ll<13d842 

3 NY—Rosetano V. State, 143 NYS2d 904* 208 

Mac 352 

4 Md—Wiggmton v. Wiggmton, 293 A 2d 889, 16 

MdApp 329. 

NY-Jofanson v State; 33 NYS2d 792, app den, 
AD„ 38 NYS2d 104* app dam 64 NE2d 279, 
293 N.Y 568* motioa den 64 N£2d 658, 293 
NY 636*app.ditm 69NYS2d336 
Wash—Carter v Umversity of Washmgton, 336 P2d 
618, 83 Wash 2d >PP aAm remand 334 P 2d 
338, 87 Wash 2d 483. 


COSTS §154 

Page 392 

Inaaflldeirt showing as to Indigeiice 
La—^Best v J ft B Drilling Co, General Ins Co of 
America, Intervenw, App, 132 So 2d 119, afqjdica- 
non den 153 So 2d 88a 244 U 661 
NJ—Seven V Severs. 91 A 2d 89S. 22 NJ Super 267 
Wash—Cuter v Umvemty of Washington, 336 P2d 
618, 85 Wash 2d 391, app after remand 334 P2d 
338, 87 Wash 2d 483 

§ 153. Hearing and Determina^ 
tion in General 

page 391 

11 U-Antfeyv Wilson, App, 132 So 2d 860 
Me —Brown v State, 138 A 2d 462 
Snbmission of adequate papers reqnired 
NY—Lancerv Lancer, 335 N Y S 2d 138.70Muc2d 

1043 

12 Tex—Stephens V Dodscu, Civ App, 226 SW 2d 
924 

Absence of trar e r se 

La —^McKdhur v Mason, Aiq>, 134 So 2d 237 

Appearance at hearing 

Cal —Earis v Superior Court of San Luu Obispo Coun¬ 
ty, 98 CalRptr 302, 490 P2d 814, 6 C3d 109 

13 Tex—Pmchback v Hockless, ComApp, 164 
SW2d 19, 139 Tex 536 

Affidavit of poverty is prima fede evidence etc. 
Tex —Burleson v Rawlines, Qv App, 174 S W 2d 979 
WVa—Mam v Luff; 186 SE2d 768, 155 WVa 631, 
52 ALR3d 839 

Prima fbeie showing of indigency 
NY-^otel Martha Washmgton Management Co. v 
Swimdc. 322 NYS2d 139, 66 Mac 2d 833 

14 Wash —Bowman v Wabt, 513 P 2d 559, 9 Wash. 
App 362 

16 Tex —Stephens v Dodson, Qv A{^., 226 S W 2d 
924—Cox V Nadonal Life ft Acc las Co, Qv 
App, 420 S W 2d 213, err ref no rev err 

Borden of proof 

R.L—Sdvestro v Almonte; 484 A2d 900 

17 NY -Eisner v Veremigte Indiotne-Betnebe 
Foer Den Often AG, Ostmdustne, 61 NYS.2d 
lia affd 62 NYS2d 603, 270 AppDiv 892— 
Lancer v. Lancer, 335 NYS 2d 138, 70 Mac 2d 
1045 

19. Conplete destftntion not reqnired to be 
shown 

Gal—Fuller v. State, 82 GtiRptr 78, 1 CA3d 664* 
cert den 91 S Ct 73. 400 U S 836, 27 LEd.2d 69. 

Prima Ibde showing of inabflity to obtatn sure¬ 
ties for costs bond required 
CU—Foner v. State, 82 CalRptr 78, 1 CA.3d 664* 
cert den 91 SCt 73,400U.S 836,27L^2d69 

page 392 

21 Old—State ex ret MeCtiuter v Graham, 331 
P2dl367 

22 Tex—Burieson v Rawlms, supra, n 13 
WVa.—Young v Young, 212 SE2d 3ia 158 WVa 

321 

Vacation of order to show canse as to indigency 
Abska-Diminick v. Watts, 490 P2d 483 
24 Cal^Eaxls v Superior Court of San Luu Obiqx> 
County, 98 CalRptr. 302, 490 P2d 814* 6 C3d 
109 

La—Crawford V, GovernmentEmp Ins Co, App,219 
So 2d 241 

Contradictory traversal of a ffida vits proper 
La—Liggett v. Hardware Mut Ins Co, App, 268 
So2d681-Martmv Martin, App, 272 So 2d 795 

§ 154. Discretion of Court 

28 NY-Plookv Langley, 42 NYS2d 37 
30 US—Edwards V Madigan, DC Gal, 187 FSupp 
688 
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§164 COSTS 

Page 392 

Gal—Sutter Oounly v Sopenor Court tor Sutter Coun¬ 
ty, App, 33 CalRptr 424 

Colo—Almaxeu v Carpenter, 477 P2d 792, 173 Colo 
2S4 

Ga—Benyhill v States 291 SE2d 685, 249 Ge 442, 
cert deiL 103 SG 317,459 US 981, 74 LEd2d 
293, reb den 103 SCt 773, 459 US 1138, 74 
LEd2d98S 

La.—^Howard v Western Auto Sa]^y Co, App, 192 
So 137—Best v J A B Dnlling Co, General Ins 
Co of America, Intervenor, App, 132 So 2d 119, 
apidication den 133 So2d 88a 244 La 661— 
Crawford v Government Emp. Ins Co, App, 219 
So2d 241—^Hbllier v Brousnrd, App, 220 fo2d 
175—Bodcaw Co v Enterkm. App, 273 So 2d 
325 

Md—Wigginton v Wigginton, 293 A2d 889, 16 Md 
App 329 

NJ—Severn V Seven, supra, n 30 
NY—Deasonv Deason, 334 N Y S 2d 236, 39 A D 2d 
331, afid 296 N.E2d 229, 32 NY2d 93. 343 
NYS2d 321, on remand 343 NYS2d 276, 73 
Mae 2d 964 

Fa—Rowley v Vaughdn, 24 Beaver 14 
Wadi—Neal v Wallace, 530 P 2d 339, 13 Wadi App 
306 

Abnae of dlscretioii In denying application not 
shown under fSuta 

Bl^Dearv Locke,262 N.E2d 27, 128 JOApp.2d 356 
La—HdUma V Mbote^ App, 220 So 2d 103—Vidtine v 
City of Crowley, App., 251 So 2d 791—Stump v 
City of Shreveport, App, 233 So 2d 210 

Extenilon of time for payment of court foea 
Anx.-5kMtinan v, Gibbons, 454 F2d 57A 104 Anz 
429, cert den 91 S.Ct 1624^ 402 US 939, 29 
LEd2d 107 

31 lod —State ex rd Jones v. Hornaday, 46 N E 2d 
199 

Law—CmwfwdV.GovenimentEmp Ins Ca, App,219 
So 2d 241. 
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33 La—Crawford v. Goverament Emp Ins Co., 
App, 219 So 2d 241. 

Allegation taken as tme 
lA^ldham v Hoover, App., 140 So 2d 417 
3A Colo—WiUiams v Dntnct Coart of Eighth Judi¬ 
cal Dist In and For Lanmer County, 417 P 2d 
49a 160 Cob 348 

La-^lbllier v Broiasard, App, 220 So 2d 173 
Kitewfoa of time for payment of coort foea 
Anz^-Sbatman v Oibbona, 454 P.2d 574> 104 Anz 
429, cert den. 91 8.0. 1624> 402 US 939, 29 
L»Ed.2dl07. 

3d La^-Roy v Gulf States Utilities Co, App, 307 
So 2d 758. 

§ 155. Order Grantiiig or Refusing 
Leave 

37. La^-Hosser v Boiler, App, 71 SoJd405—John¬ 
son v Modem Phrmtore A Appliance Co., App, 
76 So 2d 338—HdDmqpest v. THmois, Cent R 
Co, App,76So.2d 568—Gdy Stores Go v Peter¬ 
sen, 268 So.2d 662, 263 La. 577—Dai^ v. St 
Paul Fire A Marme Ins Co, App^ 323 So 2d 186 

Mer remalna in effoct mdeaa readnded 

La—Cred v Cred, App., 201 So.2d 871 
Gfoimda for denial mnat be given 
Cal^Earb v. Superior Court qfSan Lua Obispo Coun¬ 
ty, 98 CalBptr 302, 490 P2d 81A 6 C3d 109 

Faflnre to i^polnt conaael not emr 
NM—Qmv Rodngnez; App,503 F2d33S, 84NM 
355 

38 Cons—State v Anonymous, 425 >y.2d 939, 179 
Conn 155 

N.Y.-Medmav Mediiia,4S7NYS2d23, 109AD2d 
691. 


§ 156. Operation and Extent of Or¬ 
der 

40 La—^Picbuy v Sandoz, App, 200 So 2d 787 
45. Compromise of suit contrary to atatnte 
U-Jackson v Hart. 190 So 22a 192 La 1068 

A litigant is not relieved from pay- 
ment of costs which are outside the 
contemplation of the statute.^'' ^ 

47.1 Cd—Roberts v Superior Court of Stanislaus 
County, App. 70 Cal Rptr 226, 264 C A 2d 235 
Cob—Almarez v Carpenter, 477 P2d 792, 173 Cob 
284 

DC—Hams v Hams, CA, 424 F2d 806, 137 US 
AppDC 318, cert den 91 SG 5a 400 US 826, 
27LEd2d53 

La—So-Cam, Inc v Atkins, App, 189 So 2d 742, wnt 
ref 191 So 2d 142, two cases, 249 U 765—Ardom 
v Swmt, App, 315 So 2d 839 

Jurisdictional coats 

Ky-Stafford v Bailey, 138 S W2d 998, 282 Ky 525 
La —Byrd v Louisiana Highway Commission, 7 So 2d 
158, 199 U 838 

Coats of pnbhcation 

Fla—Dade County v Womack, App., 285 So 2d 441 
NY.—Brown v. Brown, 311 NYS2d 78a 34 AD2d 
727 

48 La —Hammond Finance Co v Carter, App, 83 
So 2d 682 

§ 157. Vacation of Order 

page 394 

82 La —^Hbllier v Broussard, App, 220 So 2d 175 
Old—State » rd MoGaliater v Graham, 531 P.2d 
1367 

Prerequisites to the vacation or re- 
dssion of the order must be fol¬ 
lowed.*^* 

63.5. Rule against party 

La Jackson v Jackson, App., 255 So 2d 249 

Hearing 

La—Jackson v Jackson, App, 255 So 2d 249. 

§ 158. In Greneral 
Library References 
Costs ^184. 

71 Gd—State v Superior Conrt m and for Sacnr* 
mento County, 94 P 2d 63, 34 GsLAppld 628. 

pa^ 398 

78 Conn—Gty of Hartford v Poblio Utilities Com¬ 
mission, Com PI, 309 A 2d 844^ 30 Conn Sup 
244 

La.—G A T Swine Parma v Chutdnll A lUbant, Inc, 
App. 1 Or, 411 So 2d 480 

NY—Memtt Coip v Baaa, 232 NY$2d 33a 17 
AD 2d 735 

Vt—B«be V Town of Rupert, 41 A 2d 149, 114 Vt 
172 

§ 159. Grounds 

88 Fa—Pern V Cfaiavardli, 20 NorthnmbLegJ 234 

page 395 

92 NY—eWes v Central Vermont Ry Inc, 158 
NY32d 441, 3 AD2d 666, app den 159 N.Y 
a2d 942, 3AD2d71L 

93 NJ—FeddockV New Jers^ Really Co, 101 
A2d 48, 28 N JSuper. 40a 


§ 160. Application and Proceedings 
Thereon 

page 397 

7. of time discretionaiy 

Oa—Paafic View Hoipital v Superior Court In and 
For Los Angdea County, 11 CalRptr 312, 189 
C A 2d 395 

§ 163. Form, Contents and Suffi¬ 
ciency 

Library References 
Costs ^121 et seq. 

18 La—G ATSwmeFarma V ChnrdullAThibaut, 
Inc, App 1 Cir, 411 So 2d 480 

Construction of statutes 

US—Kdler Researdi Oorp v Roquene DCCal, 99 
FSupp 964 

page 398 

20. Type of bond 

US—Kdler Research Corp v Roquerre, supra, n 18 

21. Regniring bond not error 

N H —Bauer v Whitdiouse, 367 A 2d 602, 116 N H 
848 

23 Fla^—Romme v Horobin, 190 So 508, 139 Fla 
103 

37 Cal—Brandt v Superior Court of Santa Clara 
County, 62 CalRptr 429, 432 P2d 31, 67 C2d 
• 437 

Undertaking mns to all defendants 
NY—McAllister v. Marb Oflbett Prmtuig Corp., 150 
NYS2d 535, 1 Misc.2d 370-41en(ler8on v 
Hoppe, 279 NYS2d 2Sa 53 Mac 2d 601 

page 399 

41 Vt-.We8cott v Bnere^ 17 A2d 244, 111 Vt 403 

42 Vt—Beebe v. Town of Rupert, 41 A 2d 149, 114 
Vt 172 

49 Vt—E R Wigguu Builders Supplies, Inc v. 
Smith, 149 A 2d 360, 121 Vt 143 

Single bond insnflldent 

NJ—Lawrence v Commercial Casualty Ins Co., 37 
A2d 683, 22 NJMI8C 179 

§ 164. -Execution 

page 400 

87 La—Stain v Fdgout, App, 139 So.2d 566 

§ 165 . -Approval 

54 Abu—Martm v. Carroll, 58 So.2d 106, 257 Ala. 

179 

§ 166. —^ Sufficiency and Justifi¬ 
cation of Sureties 

70 Vt—Wesoott v Bnere^ supra, n 41 
75. FMmldcr where plafattiff Uvea 
Cil—Brandt v. Superior Court of SsnU Gan County, 
62 CalRptr 429, 432 P2d 31, 67 C2d 437 

page 401 

82 CaU-Brandt v. Sapenm Court of Santo Gsra 
County, 62 CalRptr 429, 432 P.2d 31, 67 C2d 
437 

83. La.—Ouimoat v Naqum, App., 152 So 2d 281 
Fallara to ffo afOdavtt a not a jurudictbiid defect— 
State V, Snperbr Court m and for Sacramento County, 
94P2d63,34GdApp2d62« 

Effect of iQproval of bond 
Pa.—Hennan v ABiim, 18 D A C2d 357, 39 Wadi 
178 
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COSTS §174 


§ 167. Deposit Instead of Bond, Un¬ 
dertaking, or Recognizance 

m— Bulburd v Bullard, 383 N£2d 684v 22 lUDec 
876. 66 mApp3d 132 

Ky —Hawkms v Colbert, 165 S W 2d 984,292 Ky 84 
ReqalFement of additfoma depodts held error 
U—Hartford v Moblqy, 98 So 2d 250, 233 La 956 
Reqidriiig tenant to dqiNwit coati in w unma ry 
dispoaeeas proceeding error 
N 5—Edmond v Waters, 374 A 2d 483, 149 NJ Soper 
579 

The deposit of court costs, as distin¬ 
guished from a bond as security for 
costs as provided by some rules of 
procedure, clearly contemplates a de¬ 
posit only for accrued costs 

93.5 Tex—^Mosher v Tunnell, Ov App, 400 S W 2d 
402, err ref no rev err 

page 402 

94 Utah—Ferns v Perns, 202 P 2d 731. 115 Utah 
128 

1. Deposit not subjected to payment of other 
judgments 

N Y—Caimway v Henry, 143 NYS2d 278 

§ 168. Indorsement of Writ or Dec¬ 
laration 

3. Certification of financial resp o nsibility or 
use of thud person fn recogidzance 
Conn—D*Ansilio v Knoll, Or, 249 A 2d 665.5 Conn 
Or 235 

5. High degree of care required of authority 
iasning process 

Connw—P^Anttho v Knoll, Or, 249 A 2d 665, 5 Conn 
Or 235 

Referenoe hdd not fistal 
Conn—D'Austho v Kik^ Or, 249 A 2d 665, 5 Coon 
Or 235 

§ 169. Objections and Exceptions 

page 403 

21 Term—Edwards v Hawks, 222 SW2d 28, 189 
Tenn 17 

§ 170. Waiver of Defects 
Library References 
Costs «=»186. 

28 HI—Northwest Apoatobc Church v Lmgen^ 
106 NE2d 760, 347 III App 313 

La—Roy v. Oulf States UtihtMS Co, App, 307 So 2d 
758 

Vt—Wesoott V Bnere^ 17 A2d 244, 111 Vt 403 

29 Dd —GtokUbeiry v Fhmk C le nd a m el, Ino, Su¬ 
per, 101 A 2d 805, 9 Terry 275 

§ 171. In General 
Library References 
Costs ^137. 

page 404 

30 Ariz—Flynn v Johnson, 414 P2d 737, 3 Am. 
App 369-Metheany v Waiter 429 F2d SOI, 6 
Am App* 9 

Cal—Rodgers v Horn, 193'P2d 42, 85 CalApp2d 
339—Fiuific Viev HospitBl v. Superior Court In 
and For Loa Angdes County, 11 CiLRptr. 312,189 
CA.2d395 

Fla—XcMtt V. Vemmocu), App, 3S3 Said 178 
Idaho—Figg V. Brodunap, 314 F2d 609, 79 Idaho 233 


m—Federal Ins Co v Amsworth, 175 NE2d 804, 31 
lUApp2d 19^Morrow v Hoskins, 297 NE2d 
754, 12 Ill App 3d 315 

Tenn—Mitchell v Richardson, 213 SW2d 111, 187 
Tenn 189 

Matter of abatement 

Ark—Harral v Hdton, 327 S W 2d 549, 230 Aik 913 
Certification by subscribing authority 
Conn—D'Ausilio v Knoll, Or. 249 A 2d 665, 5 Conn 
Cir 235 

32 Cd—Long V Thompson, 148 P2d 129, 63 Cd 
App 2d 834 

34 U—nesv White, App, 345 So 2d 1304 

§ 172. Objections and Waiver 

39 Idaho—Pigg v Brockman, 314 P 2d 609, 79 Idaho 
233 

41 Idaho-Piggv Brockman, 314 P 2d 609.79 Idaho 
233—Oarren v Buhgan, 509 P 2d 340, 93 Idaho 
355 

Ohio—State ex td Houghtcm v Pethtd, 32 N E 2d 411, 
138 Ohio St 20 
Waiyer not shown 

(2) Other cases—Gay v Stewart. 195 So 285, 239 
Ala 428 

Wis—Broadbent v Hegge, 172 NW2d 34. 44 Wi8 2d 
719 

42 Cd —Long v Thompson, supra, n 32 
Idaho—Oarren v Bntigan, 509 P 2d 340, 95 Idaho 355 
Md—Hartford Aoc & Indem Co v State, to Use of 

Ritter, 94 A 2d 639, 201 Md 433 

page 405 

43 US—Port Const Co v Vugm Islands Houamg 
Authority. DCVtrgm lilands, 284 F.Supp 774 

Va—Outlaw v Pearce, 11 SB2d 600^ 176 Va 458 

A general appearance by defendant 
does not constitute a waiver of securi¬ 
ty for costs required by statute,^* but 
a filing of a general answer without 
raising an objection to plamtiff s fail¬ 
ure to give security may constitute a 
waiver of the requirement^*® 

443 Wis—Broadbent V Hegga 172 NW2d 34, 44 
Wis 2d 719 

44,10 Wis—Broadbent V Hegge, 172 NW2d 34,44 
Wu2d719 

47 NC—Mmtz V. Fhnk, 6 SE2d 804, 217 NC 
101 

62 Ala—Brown V Eniaon, 194So 822,239 Ala 320 
NC—Mmtz V Fnnk, supra, n 47 

page 406 

71 Wts-Shddon V Nick & Sons, 33 NW2d 260, 
253 Wis 162 

74, Method of pro i cntatl on 

Fa—Dyer y Shealer, 36 FiuDist Co 315 

§ 178. Ground for Dlamisaal of Ac¬ 
tion 

77 US—Vaughan v First Nat Bank of Onenville^ 
Miss,CAMua,218F2d804,cert den 76SCt 
97, 330 US 854, 100 LEd. 759 
Ark—Cbarlesworth Fonoac Co v. Walker, 385SW2d 
797, 238 Ark 940 

Cd—Fuller v. State, 82 CdRptr 78, 1 CA3d 664, 
cert den 91 SO. 73,400 US 836,27 L Ed 2d 69 
Idaho-Moiuon v Boyd, 348 F2d 93, 81 Idaho 575 
m—Tancibokv Davis, 190 NE 2d 131, 41 El App 2d 
66 

La—Carville v Oty of Haqiiendiie^ App^ 303 So 2d 
291—Oudair v. Rqip, 378 So 2d 553. 

Mich.-4^y Hindi, 70 NW2d 818,342 Mk*. 376. 
N.Y-Menitt Oorp v Bmt 232 N.Y32d 330^ 17 
AJ>2d73S 

Pa—Dyer V Sheder, supra, a* 74. 


Page 408 

Fonnahties of order of dlamliiaal 
Cd —Rodgers v Horn, supra, n 30 
Diamlsaal of amended complaint 
Nev —^Pourchier v McNeil Const Co, 227 P 2d 429, 
68Nev 109 

Failnre to file aecnrity or poverty affidavit 
NC—O^um V Steicfai Bros Stores, 11 SE2d 460, 
218 N C 507 

Failnre to file undertakiiig on service of de m a n d 
therefor 

Cal —Hayward Uiufied School Dot v. Superior Court 
In and For Alameda County, 43 Cd Rptr 895, 233 
C A 2d 737 

Order held not prematurely entered 
Am—Umon Interchange, Inc v Benton, 410 P2d 
477, 100 Am 33 

Notice to oppoaing counsel not required 
Am—^Flyrm v Johnson, 414 P2d 757, 3 Am App 
369 

Effect of dltunisiial 

Am—Flynn v Johnson, 414 P2d 737, 3 AmApp 
369 

page 407 

78 US—Keller Research Corp v Roquence, DC 
Cal, 99 FSupp 964 

Coim —Stmnkamp v Jacque, 410 A.2d 489, 36 Conn 
Sup 37 

Wis-Shddon v Nick & Sons, 33 NW2d 26a 253 
Wis 162 

80 Cal-Olson V Basm Oil Co of Cd. 288 P2d 
952, 136 CA.2d 543—Taylor v PowdL 19 Cd 
Rptr 536, 200 C A 2d 780 

Midi—Belfion v A]hs>ChahnerB, Inc, 309 NW2d 
682, 107 MichApp 595 

Mb-CJS. died m Bank v P&il, 537 $W2d 68a 
681 

Diacretion held abused 

Utah^Buntmg Tractor Co v Emmett D Font Con- 
tnetOES, 272 P.2d 191, 2 Utdi2d 275 

83 US—Nahond DutiHeiB Prodnets Corp v Hm- 
dedi.DCCoIo.lOFR.D 229 

Ala—Kendnck v Ward, 21 So2d 676, 246 Ala 55a 
158 A Lit 734 

Ark—Mothershead v Doug^ 243 SW2d 761, 219 
Aik. 457 

Miss —Hattiesburg Coca Cola Bottlmg Co v Cawley, 2 
So 2d 143. 

Tex^Iooverv Barker, CivAi^, 507SW2d 299, err 
ref DO rev en^-Clanton v Qaik, 639 S W 2d 929 
Dismissed without prejudice 
Utah—Kemper v Oaxite Battery, Hoc., 272 P.2d 194, 2 
Utali2d280 

84 Pa-Encksonv Feader, 34EneCo 101 
86. Dismiasal hdd not abuse of asccethm 
Nev—Borders Electronic Oo, Inc v Qnhk, 626 P.2d 

266, 97 Nev 205 

87 Ala—Brown v. Ellison, supra, n 62 

ND—Hanson v Cod, 293 N.W 884^ 70 ND 302 

Dismissal held abuse of discrqtioii aader dr- 

Nev—Fontcbicr v MoNetl Const. Oo, sopia, n 77 

88 La^-Stassi v Fdgout, App, 139 So2d 366 

PW408 

91. Ala.—Rrown v Eniaon, aupra, n 62 

§ 174 . _ Reinstatement after Dis¬ 
missal 

92 Cd—^Rodgers V Horn, supra, n. 30 
Pa—Endcson v Feaikr, svqita, n 84. 

Void order of diimi ss sl 

m—Werner v. Checker Tad Oo, 260 NJB2d 439, 124 
mApp2d401. 

94 NJ^pencerv Sted,93A2d22S,23NJSiq>er 
304 
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§175 COSTS 

Page 408 

§ 176. Stay of Proceedings 

99 N J —^Lawrence v Commercial Casualty Ins Co, 
37 A 2d 683, 22 N J Miac 179 

§ 177. — Discharge of Sureties 

page 410 

Other grounds for the discharge of a 
surety have been adjudicated.^^ 

4Z5. OhUgathm Mtiffied 

La—All State Corp v Jackson, App, 340 So 2d 1089 

§ 179. Extent of Liability 
Library References 
Costs «»143. 

page 411 

48 US—Swanson V American Oonaumerlnduatnes, 
Inc,CAin,S17F2d3SS 

51 Tenn—McCalla v Nelson, 313 SW2d 462. 44 
TennApp 161 

54 Old—Mabee'Od & Gas Co v Pnoe, 179 P2d 
916, 198 Old 510 

page 412 

S9 Ill—Brawn v Alexander County Court, 59 
NE2d 349, 324 m App 657 

§ 182. Actions on Bonds, Undertak¬ 
ings or Recognizances 

page 414 

6. Antgaee 

Tex—Lawyers Sur Corp v Mahood, OvApp, 239 
SW2d 697, err raf 

S 184. In General 
Library References 
Costs 4»146 et seq. 
page 418 

48 A]a-OpinionoftlieCleilc, 345 So2dl338 
Alaskar-Onm v Ha. 591 P2d 1281 
CaL^-Oibsm v Thnfly Drug Co, 343 P2d 610. 173 
CA2d534 

Fla.-^4acNeill v Marks, 61 So 2d 648 
m—O’Comuw V Central Nat Bank & Trust Co of 
Peons, 28 NE2d 755, 306 DlApp 414 
Mass—MscNeilBros Co v CambridgeSav Bank, 133 
NE 2d 652, 334 Maas 360 

Mor—In re Phi Fatbers Educational Ass’n, 203 S W 2d 
885, 239 MoApp 1103 

NJ—Merawood, Inc v Denriiaw, 59 A 2d 589, 142 
NJ Eq 138—U S Pipe A Foundry Co v Umted 
Stedworicers of America, CIO-AFL, Local No 
2026, 181 A2d 353, 37 N J 343 
duo—Terry v Burger, 216 N.&2d 383,6 Ohio Aj^ 2d 
53 

Okl—Mabee Od & Gas Co v Piwe^ supra, n 54— 
Hoffinanv Morgan, 245 P 2d 67, 206 OU 567,30 
A.LR.2d 1141 

Pa^Ashton v Pittsburgh Consolidation Coal Co, 69 
PaDist A Co 278, 97 PittsbLegJ 249^1sen v 
Vbipe; 249 A2d 835, 213 FaSuper 498 
Wis-^ Shallodc, Inc v Zurich General Aoc A Lia- 
bihtylns.Co. 63NW2d 89, 266WI1 265 

Fees and chargee 

Cil—Wilson V Board of Rearemcot of Loa Angdes 
County Emp Retnemeat Assti, 1 CalRptr 373, 
171CA2d320 

At alliected by increaae of damages 

NY^Rector v. First Ttust A Deposit Co„ 69* NY 
S2d SH 271 AppDiv 1061. 

Conetming statate 

US^-Oaghano v Fbicd Motor Co, DC Kan, 556 
FJSopp 1390 


Ala —Opmion oi the Clerk, 361 So 2d 334 
Mont—^Masonovich v Schod Dist No 1. 382 P 2d 
1234, 178 Mont 38 

NY—Caperua v WiDiams-Bauer Corp, 57 NYS2d 
254, 185 Misc 687, affd 58 NYS2d 876, 186 
Mise 27-^ohn Deere Co of Baltunore v Cerone 
Equipment Go. 307 NYS.2d 129, 33 AD2d 257, 
afid 266NE2d822,27NY2d 926,318NYS2d 
143 

Within reasonable bonnda 
Fla—Wilson v Romuy, App, 101 So2d 892 
Teat of right to reoorer particnlar item 
Cal—Wilson v Board of Retirement of Los Angdes 
County Emp Retirement Ass'n. 1 CalRptr 373, 
176 C A 2d 320 

As regards fldncianes court gmded by frugality 
and not genmxmity 

US—Endtdiv Cunningham, App D C, 80 S Ct 18,4 
LEd2d42 

Costa distingniahed firom fees 
Cal —Sutter County v Superior Court for Sutter Coun¬ 
ty. App, S3 CalRptr 424 

Award supported by sidistantial evidence 
Cal—Care Const, Inc v Century Convalescent Cen¬ 
ters, Inc, 126 CalRptr 761, 54 C A 3d 701 

Presumption favoring award to prevailing party 
indndes government 

DC—Baez v US Dept of Jushoe^ CA, 684 F2d 
999, 221 USAppDC 477 

69 NY-Longo v Eilers, 93 NYS2d 517, 196 
Misc 909—Qty of Utica v Qold Medal Padung 
Corp, 283 NYS2d 603, 54Misc2d 721, mod on 
oth gids 297 NY.S2d 166, 31 AD2d 730 

Pa—Brooks v Gonston, 72 A2d 73, 364 Pa 256. 

70 Anz—WiUiamsv Hagans, 105 P 2d 960. 56 Anz 
88 

NY—In re Tack’s Estate, 208 N.YS2d 158, 26 
Misc 2d 62 

§ 185. Fee Bills and Other Statutory 
Proylsions 

72 Cal—Sequoia Vacuiun Systems v Stnnsky, 40 
CalRptr 203, 229 C A 2d 281 
Fla—Buyer Fmance Corp v Ohveros, App., 196 So 2d 
451 

m—Ryerson v Apland, 38 NE2d 712, 378 HI. 472 
La—Kommer v Assenheimer, App, 174 So 2d 197 
Mont—McBnde v. School Dist No 2, Silver Bow 
County, 290 P 252, 88 Mont 110—Roseneau 
Fbods. Inc V Coleman, 374 P 2d 87, 140 Mont 
572 

N J —New Jersey Turnpike Authonty v Bayonne Bar- 
rdADnimGo,266AJd 164,1 ION J Super 506 
NY—Green v. Qty of New York, 26 NYS2d 544, 
176 Misc 42—Lozea v Schneeweua, 30 N.Y S 2d 
405—Moniz V National Conatructors, 113 NY 
S2d 729, 201 Misc 393—Gdles-Berger Co v 
Cbai^Ko Redty Const Corp, 257 NYS2d 142, 
38Mttc2d 227. 

Old.—State ex rd McCalister v Gnbsm, 531 P2d 
1367 

Amoimts preecribed expreasly or as may be 
provIMby nde 

N J —U S Pipe A Foundry Co. v United Steetworicers 
of Amencs, CIO-AFL, Local No 2026, 181 A.2d 
333, 37 NJ 343 

Amomit of coats for depoaitibna not anthorfned 
Mich—MihailofT v Meyer, Inc, 218 N.W2d 798, 53 
MibhApp. 312 

No redncttons permitted 
Hawan-Ahceu v Raymond, 546 P 24 1013, 56 Haw 
613 

73. **Statntory costa** beU not related to actu¬ 
al ezpcmie 

NY-^aeobs v Uvschitz, 259 NYS2d 569, 46 
Misc 2d 390 


page 419 

81 Mont—McBnde v School Dist No 2. Silver 
Bow County, 290 P 252,88 Mont llO-Roseoean 
Foods. V Coleman, 374 P 2d 87, 140 Mont 
572 

85 m— Lipscomb v Coppage, 197 NE2d 48, 44 
m App 2d 430—Ebton-Damen Currency Ex¬ 
change V 197 N E 2d 143, 46 m 

App 2d 218 

NY—Green V Qty of New York, supra, n 72 

Fbdng dollar amomit 

NY-4teid V Motor Vehicle Aoc Ttidwnnifi cat ion 
Oorp, 252NYS2d 733,43 Misc2d 1020 

§ 186. ProceedingB Before Trial In 
General 

9L Conn—Ruozmsla v Desautds. 339 A2d 172, 33 
Conn Sup 538 

Fla—Outer v Sparkman, 335 So 2d 802, cert den 97 
SQ 74Q, 429 US 1041, 50 LEiUd 753 

NY—Lanmv Spallma, 241 N YS2d 531, 39 Mise2d 
639 

Pa—^Laws v Snsqudianna Tj), Danphm County, 54 
DaujdiCo, 176 

page 420 

13 NY—Nicholson v 300 Broadway Realty Corp, 
207 N.YS2d 640, 25 Misc 2d 332 

14 NY—Wheatv VanDyneOflCo., 30NYS2d 
478, 177 Misc 272 

18 NY—Pakkalav Fendndc, 35 NYS2d 155,178 
Misc 602 

§ 187. Change of Venue 

page 421 

24. Alaakfr—McCkUan v Keoai Peninsula Borough, 
565 P 2d 175 

Cal—Consumers LcMjy Against Monq^olies v PuUic 
Utihties Comnustion, 160 CalRptr 124, 603 P2d 
41.25C3d891 

Mich—Falea V ZarembaEquipment,Ine, 197NW2d 
869, 39 MichApp 624 

Wash—Shdton v Farkas, 635 P2d 1109, 30 Wsrii 
App 549 

Costs in proceedinga prior to charge 

Cal—Oppenheuner v Deutchman, 281 P2d 650, 132 
CAZdSupp 875 

Tex—Read v Luttrdl, Qv App. 217 S.W2d 457. 

26 Cal—Matmor Obve Co v. Du Bou, 150 P.2d 
816, 65 Cal App 2d 467 

lowar^Olatstem v Grand, 51 NW2d 162, 243 Iowa 
541, 36 ALR2d531 

27 NY—Bridge Properties v Secnntas Realty 
Corp. 57 N Y.S.2d 861, 185 Miso 348 

§ 188. References 

28 NJ--.JamesF Mrtididl,Inc,v.V F.Zahodialdn 
Engmeermg Cbtp., 61 A2d 287, 137 N J Uw 660. 

N Y —Faxamount Pictures v Brandt 96 NYS 2d 114, 
276AppDiv. 1002 

NC^-Perry v. Doub^ 90 SE2d 239, 243 N.C 173- 
Register v Gtifi^ 170 SJBJd 520^ 6 NCApp. 
572 

29 NJ—In re Johnston’s Estate^ 14 A2d 469, 127 
NJEq 576. afld. 18 A2d 274y 129 NJEq 104 

S.C.—Singleton v CoOiiu, 161 SE2d 246, 251 SC 
208. 

Rule interdicting connael fees not changed by 
omiesion of provision from new etBinte 

NY-Sadow v Foakm Rerity Corp.. 312 N.YS.2d 
901, 63 Mhc 2d 499 

3L Qbo—Strfetdmeur v. Angrio, App, U3 N,£.2d 
777, app dum. 112NE2d657, lS9 0hw8t 563. 

33 Missir-M T Reed Const Co. v Nlchobi Acous¬ 
tics A Specuhy Ox, 379 So 2d 308 

NC-Bail^ V Hsyman, 22 SE2d 6, 222 N.C 58 
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34 NC—Lig^rtnerv Boone,23 SE2d 313.222 NC 
421 

36. Cost of re-reference 
HI—Heniy's Dnve-In, Inc v Anderson, 185 NE2d 
103, 37 mApp2d 113 

§ 189. Special Proceedinga 

page 422 

39 NY —^ling Brewing Co v Rubel Coipoiition, 
23 NYS2d 993, 260 AppDw 744 

§ 190. Interest on Recoyeiy 

40 Hawaii—Gonsalves v Gilbert, 356 P2d 379, 44 
Haw 543 

Mo—Wmterton v Van Zandt, App. 397 SW2d 693 
N Y —Eiaenberg Indus Contracting Co v Baumwall, 
86NYS2d61. 194M1SC 15 
Okl—National Educators Life Ins Co v Apache 
Lanes, Inc, SS5 P 2d 600 

Wis—Niduds V US Fiddity & Gnanmty Co, 109 
NW2d 131 

Costa distiiigiriahcd 

HI—Blakedee*s Storage Warehouses V City of Chicago, 
17NE2dl, 369 HI 480,120A*LR 715 

41 US —CJJS. cftod In Gates v Collier, C AMiss., 
616 F2d 1268, 1279, reh. den 641 F2d 403- 
CJ.S cited in Devex Carp v General Motors 
Carp, DCDd, 577 FSupp 429, 432, affd 749 
F2d 102(Xcett den 106 SO 68, 88LEd2d55 

Mich—Jones v O'Donnell, 290 NW 375, 292 Mich 
189 

Old—CJJ5. quoted in McAlester Urban Renewal Au¬ 
thority V Hamilton, 521 P 2d 823, 826 
NC—CJJS cried maty of Charlotte V McNedy, 190 
SE2dl79, 188, 281 NC 684 
33 C J p 216 notes 76, 77 
Coats expreaaed in tobacco 
SC—Lambkin v Nance, 4 SCL 99, 2 Brev 99 
33 CJ p 217 note 82 

42 33 CJ p 216 note 78 

43 Cal —Los Angdes Rock & Oravd Co v Oty of 
Los Angdes, 22 P2d 541, 132 GdApp 262 

Allowance hdd proper 

HI —Santa Gan Valley MiU A Lumber Go, v Prescott, 
87 NE 851, 238 X0 625 
33 CJ p 216 notes 80, 81 

§ 191. Writs and Other Process 

45. Notice of daaa salt 

Fla—Panlmo v Hardister, App, 306 So 2d 125 

§ 192. Pleadings and Proceedings 
Relating Thereto 

47. Admitting tratb of complaint 
m-JM Nemorov^ ft Go v Barbara, 246 NEJd 
124, 106HLApp2d466 

49. Sereral de mur r an ts to one c imipl a liit 
Wis^Angers v Sabatmdh, 293 NW 173. 235 Wit 
422, 128 ALR. 1491 

i 193. Motions and Other Interlocu- 
toiy Proceedings 

53 Fa—Pdkgnni ▼ Radiant Soe, 98 PittabLegJ 
434w 

54u m-nAwotm V Ahtama, 33 NJR2d 179, 309 Ill 
App 421 

NH-^Anenaidtv WiOta, 380 Au2d264, 117NH 980 
N,Y—Bhmunfhalv Interatam Kmtling Mdli, 29 N Y 
S2d 198-HenipiteadBanky Ryan,346NY.S2d 
341, 42 AJ3 2d 779 
Mittar of dfngretio" 

NY^Kholaon y 300 Broadway Redty Corp„ 207 
N.YS2d Wr 25 MiieJd 352-Kavans y. Motor 
Vdude Ace. IndwimWcatioP Carp,, 285 N.YS2d 
983, 29 AJ>2d AS, aflU 271 KJBJd 915, 28 
N,YJd939, 323 N.yS2d431 


N Y —Nicholson v 300 Broadway Redty Gorp, 207 
NYS2d 640, 25 Mi8c2d332 

Motion to qnaah anbpomtas 
N Y —^Rembrandt ^mUng ft Paperhanging Inc v De> 
partment of Investigation of Qty of New York, 359 
NYS2d 9ia 46 AD2d 677 
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55 NY—Purvm V Grey, 73NYS2d 563 

§ 194. Depositions and Affidavits 

59 Ala—Opinion of the Clerk, 374 So 2d 273 
Anz-Viscov Fust Not Bank of Anz. 415 P2d 902, 
3 Anz App 504 

Cd-Costdlo v Roer, 173 P2d 63, 77 CalApp2d 
174—^Russek v Tomark Jet Components, Inc, 312 
P2d 737. 152 C A2d 131—Piedmont Pub Co v 
Rpgera, 14 CalRptr 133, 193 CA2d 171 
Colo-Rosenthal v Sandusky, 533 P 2d 523, 35 Colo 
App 220 

Fla—Flonda Oreyhound Lines v Jones, 60 So 2d 396 
—Cohn v Fkmda Nat Bank at Orlando, App, 
223 So 2d 767 

La—DeviUier v Traders ft General Ins Co, App, 321 
So 2d 33, application den, Sup, 325 So 2d 273 
Mich—Van Senus Auto Farm, Inc v Michigan Nat 
Bank-Wyommg. 323 NW2d 391, 116 Mich App 
342 

Mo—Hoffban v Hogan, 152 SW2d 1046—Schramm 
v Kxaeudu, App, 156 S W 2d 374 
Mont—^Roy V Neibaner, 623 P2d 533 
Neb —Tobas v Mutual Bldg ft Loan Ass'n of North 
Platte, 24 N W2d 870, 147 Neb 676 
Nev—MaxweU v Amaral, 383 P2d 365, 79 Nev 323 
NM-Davisv Severson, 379 P2d 774,71 NM 480— 
Damdson v Miller, 402 P2d 153, 75 NM 170 
NY^ohnson v Johnson, 224 NYS2d 288. 15 
AD 2d 762—Walborsky v Wo1£ 285 NYS2d 
176, 28AD.2dll20 

Ohio—Miranda v Dugan, 138 N£2d 685 
Or—Gleason y International Multifoods Corp, 577 
P 2d 931, 282 Or 253 

Fa—Geer y Martsol^ 7 D ft C2d 696, 18 Beaver 
86—Metz V Long, 29 D ft C2d 697, 13 Comb 
53 

SD—Wagner v Wagner, 163 NW2d 339, 83 SD 
565 

Tex—Wallace v Bnggs, 348 SW2d 523, 162 Tex 
483—Harris y Siotwell, CkvApp, 490 SW2d 
860 

Wash^Most Wordupfiil Pnnce Hall Grand Lodge of 
Wash V Most Woishipftil Universal Grand Lodge, 
AF ftAM,381PJdl30,62 Wa8h2d28,cert 
den. 84 S.a 352, 375 US 945, 11 LE(L2d 275 

Under etatnte committiiig coeti genersDy to 
dlicretion of court, etc. 

<2) Other cases 

Alaaka^Beanheu V EQiott, 434 P 2d 665 
Cil—Goodman v Citizens Life ft Cas Ins Co, 61 
CslRptr 682,2S3CA2d807 
Golow—Superior Dutrtbotuig Corp v White, 362 P 2d 
196, 146 Colo 595. 

FUu—^Lockwood v Test, App, 160 So 2d 142—Gordon 
Interu Advertmig^ Inc v Charlotte County Land 
ft ’Dde Go, App, 170 SoJd 59 
NM—Farmers Om Co y. Ward, 389 P2d 9, 73 NM 
405 

Tex—Craft v Netherton, GivApp., 276 SW2d 855 
Utah—John Fnoe Aatociatea, Bu, v. DavH, 588 P2d 
713 

Discretfomiy 

Ak^Ex parte Stnddand, 401 So 2d 33 
Alaaka—IVockweld Eqmpment Co v Swenson Tnidt- 
mg ft Excavating; Ino, 649 P 2d 234 
Od—Marocooy Ford Motor Co, 86 CalRptr 526,7 
CAJd84w 

Fla—Travia y Hladnnon, App, 153 So2d 698—Ipec, 
Ine v., InteroatMUal Prm^ Madunery Coip^ 
App, 251 So.2d 911—BinKa^ Chevrolet, Xac v 
Kerr. App., 238 SeOd 28a.^ 
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Iowa—Voithxnan v Keith B Myers Enterpnaes, 296 
NW2d 772, 14ALR4tfal083 
Mass—George v Goohdge Bank ft Trust Oo, 277 
NE 2d 278, 360 Maas 635 

Mum—Romam v Pebble Creek Partners, 310 N W2d 
118 

NM—Mantz v FoUm^tad, App. 505 P2d 68, 84 
NM 473 

ND—Schwartz v Ghaly. 318 N W2d 294 
Utah—Fust Sec Bank of Utah, N A v Wnght, 521 
P2d 563 

Coat of discoyery 

Fla—Felcber v Arace, App, 164 So2d 369 

Under Rule 

Pa—Davis v PennzDil Go, 38 D ft C2d 289, 114 
PLJ 82 

Eridenoe showing basis as costs necessary 
Colo —EiteljOTg v Beeper, App, 502 F 2d 97a 
Protectiye order 

Gal —Flynn v Supenor Court, San Mateo County, 152 
CalRptr 796, 89 CA3d491 

60 Gal—Hoge v Lava Cap Gold Mining Corpora¬ 
tion. 130 P 2d 470, SS Cal App 2d 176 

DC—Kmpsaw v W T Cowan, Inc, Man App, 61 
A2d624 

Fla —^Professional Computer Management, Inc v Tam¬ 
pa Wholesale Ijquor Co, Inc, App, 374 So 2d 
626 

Mont—Davis v Xcobough, 363 F2d 727, 139 Mont 
322 

Pa—Renndcamp v Meloby Co, 101 PittsbL^J. 110 
—Quality Food Qub, Inc. v Aledure, 7 D ft 
C 2d 449. S Bucks 266 

Wash—Amesen v Rowe, 284 P2d 329, 46 Wash 2d 
718 

Held not antfaorized 
Ind—Coxv Ubik, App,424NE2d 127 
Mont—Johnson v Fuxgeson, 489 P2d 1032 
Ohio—Hamman y Witherstme, 252 NE2d 196, 20 
Misc 77 

Tenn.—Person v Fletdier, App, 582 S W 2d 765 

61 NJ—Ihi]ch,.PruynftCo v MartindIi,260 A2d 
239, 108NJSaper 156 

\ldeotqto pcnulasible 

Mich-Stevens v. Hogue, 270 NWZd 735. 85 Mich 
App 185 

Mo —State ex rd Lucas y Moss, 498 S W 2d 289, 66 
ALR3d630 

Okl—Stiles V Morns, App, 634 P2d 776 

63 Cal—Howard y. Howard ft Smith, 136 P2d 42, 
58 Cal App 2d 172 

Fla—Loftmv Anderaon, 66 So 2d 470—Buyer Fbance 
Corp y. Oliveroa, App., 196 So 2d 451 
Nev—MaxweQ v Amaral, 383 P2d 365, 79 Nev 323 
Wash—Platts v. Aniey, 278 P 2d 657, 46 Wash 2d 122 
Use In evidence not xeqnired 
Fla.—Fatolitn v FdbhtB, App, 271 So 2d 227, 
Depositiott beaeffdnl to both parties 
Mont—Pfizer, Inc v Maduon County, 505 P 2d 399, 
161 Mont 261 

Pinetrial disoorery depositions not tintsble 
agvnst nd yer sn ry 

SD.-Mbntz V. C ft R Trsnifer Co, 266 N W2d 568 
Utsh--Fhst Sec. Bank of Utah, NA v Wn^it 521 
P2d563 

Wadi^Sandcsson v Moh]ie,'499 P2d 1281, 7 Wash 
App 439 
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64 Va.-Esgfe Lodge; Iim V, Hdemeyer, 71 SE2d 
195, 193 Va 864 

Snbmiishm to conrtiii JnrlsAction 
N.Y.—Hartol Terminal Cotp v. Standard Oil Co. of 
NJ., 119NY.S2d81 
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Ordinarily, costs of taking a deposi¬ 
tion must be borne by the party taking 
it®^* 

443 Ga.—Acrcf v King, 136 SE2d 510, 109 Ga 
App 571 

Mb—StogsdiU V Geoecal Amencan Ijfe Ins Co, 
App,541SW2d696 

Mont—DavM v Trobough, 363 P2d 727, 139 Mont 
322^Monuon-Maiale, Ine v Sebco, 606 P2d 
1085, 186 Mont 180 

NY—Walbonky v Wolt 285 NYS2d 176, 28 
AD2d 1120 

Fa—Davit V Pennzod Go, 38 D A C2d 289, 114 
PLJ 82 

Coit of copy lidd not recoveraMe 
Mont—Treasore State Industnes, Inc v Lo^and, 443 
P2d22, 151 Mont 288 

Depodtion expenses not widiin tenn ^sosts” 
Colo—Biakhage v Geocgetown Associates, Inc, 523 
P2d 145, 33 CbloApp 385. 

Ind—Caiboim v Hamm^ 345 NE2d 859, 169 Ind 
App 39 

Use of ddeotape 

Fa.—Kcyeszewski v Br^antme Cttle and Anusement 
Corp, 449A.2d 28, 302PaSupcr 500 
7i Mont—Davis v Trobough, 363 P2d 727, 139 
Mont 322^Lovdy v. Burrondu Cocp, 527 P2d 
557, 165 Mont 209, app after remand, 548 P 2d 
610, 169 Mont 454—Eihaxt v Great Western 
Sngsr Go, 546 P2d 1055, 169 Mont 375 
NY—In re Smith’s Estate^ 152 NYS2d 192, 1 
AJD.2d 1031, 1032 

75 La—Komma: v Assenhennef, App, 174 So 2d 
197 

Nev-^Aimstiong v Qnufiock, 341 P 2d 105, 76 A L 
R2d946 

Wis—Ouatm v Johaimei, 153 NW2d 70, 36 Wi82d 
195 

Dbcredon of court 

Alatfcap-Kapa Transport, Inc v Henry, 572 P2d 72 
Not sUnwed where less expenstve method evaH- 
■Ue 

Fla—Txaw v Bladcmoii. App, 155 So 2d 698 
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79 Cal—Cenmsb v Muenseh, 141 F2d 750, 60 
Cal App 2d 751. 

Fla—Lodcwood v Test, App, 160 So 2d 142 
Kan—Wood v Gautier. 439 P2d 73, 201 Kan 74 
La^nccession of Fhuu, 139 So 2d 216. 242 La. 875 
Md—Wadman v McBuney, 443 A.2d 978, 51 Md 
App 385 

Neb—CLJSb dtad fn Fanners Unioa Ftdohty Ins Co 
v Fanners’UmonCo-op Ina Co, 26NW.2d 122, 
126, 147 Neb 1093—Stodecr v, Wells, 52 N.W2d 
284> 155 Neb 472 

NH—McLaughhn v Umon-Leader Corp, 127 A2d 
269, lOONH 367,cert den 77SQ 663,353US 
909,1 LE(L2d 663,xdi den 77S.Ct 810,353US 
943, 1 LEd2d764 

Or—Kendall v Curi, 353 PAI 227, 222 Or 329 
Utah—HuU V Goodman, 290 P2d 245, 4 Ulah2d 163 
Offer into evidence hefore costs can be taxed 
not regdred 

Idaho—Rosenberg v. Toedy, 489 .P^ 446^ 94 Idaho 
413. 

SO SJ)—Grady v. Fellcer, 186 NW2d 509, 85 SD 
477 “ ’ 

8L Neb—Stocker v Wells, supra, n 79. 

Ohio—Ihomton v Mid Amenoa Fimanoe A Loan Co, 
196 NE2d 332, 8 Ohio App 2d 229 
S2 La—Successum of Moody, 85 So2d 20^ 229 La. 
30—Doug Ashy Lumber, v Ducfastme^ App, 

185 So 2d 848 

Neb—Stocker v. Wells, supra, n 79 
S5 Cel—Fellowdup of Humanity v Alameda Coun¬ 
ty. 315 P 2d 394, lS3CA2d673 


Cola—McNeill v Allen. 534 P 2d 813, 35 Colo App 
317 

Fla—Bondy v West, App, 219 So 2d 117 
Hsvrau—Geldert v State, 649 P2d 1165, 3 Haw App 
259 

Neb—Stocker v Wells, supra, n 79 
Nev—Scott V Smith, 311 P2d 731, 73 Nev 158 
Or—CJS. cited KendaB v Curl, 353 P2d 227, 232, 
222 Or 329 

Utah—Nelson v Newman. 583 P 2d 601 

87 Fla.—St Petersburg Sheraton Corp v Stuart, 
App, 242 So 2d 185 

Kan—Wood v Gautier, 439 P2d 73. 201 Kan 74 
La—Smith v Jung Hotel Corp, App, 224 So 2d 111, 
wnt ref 226 So 2d 922, 254 U 793 
Nev—Casey v Wilhams, 482 P2d 824, 87 Nev 137 
N H.—McTmighhti v Umon-Leader Corp, 127 A 2d 
269, lOONH 367,cert den 77Sa 663.353US 
909, lLEd2d663,r^ den 77Sa 8ia353US 
943, 1 LEd2d 764 

N J —Rmch, Pruyn A Co v Martmelli, 260 A 2d 259, 
108NJSuper 156 

Ohio—Miiaiida v Dugan, 138 NE2d 685 
Or—KendaU v Curl, 353 P2d 227, 222 Or 329 
Tex—Gun v Fontana, QvApp, 423 S.W2d 134, err 
zef no rev err 

Rnlc ndijeet to exception 
La—Doug Ashy Lumber, Inc v Ducharme, App, 185 
So 2d 848 

88 Ill—Gslowich V Beech Aircraft Corp, 441 
NE2d318,65mDec 405, 921U2d 157. 

Nev-Volpert v Paptgna, 433 P2d 533, 83 Nev 429 
91 US-nAmeraian v Butte Copper A Zmc Co, 
DCMont, 5 FRD 30 

97 Colo—Moms V Redak. 234 P2d 908, 124 Colo 
27 
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3. Costs imposed fbr drafting excessiTe mmi- 
ber of interrogatones 

Tex—H O Dyer, Inc v Stede, Qv App, 489 S W2d 

686 . 

9 Fla—Florida Greyhound Lines v Jones, Fla, 60 

So2d 396-nAtkiiis v Humes. 107 So 2d 253, deo- 
sion quashed, Sup., 110 So 2d 663, 81 ALR2d 
590—Willaus v Supers Drugs of Fla, Ihc, App, 
232 So 2d 19 

Mont —Vanderbergh v Allied Van Lines. Ina, 351 
P.2d 537,137 Mont 327, cert den 81 S Ct 69,364 
US 83(15 LEd2d57 

Nev—Maxwdl v Amaral, 383 P2d 365, 79 Nev 323 

Reportm^s fises 

Ark—Long v. Henderson, 459 S W2d 542. 

10 Pa—Metz V Long, 29D AC2d 697, 13 Cnmb 
53 

14 Fla—Wilson v Rooney, App, 101 So 2d 892. 

La—Doftme v Dangereaux, App, 122 So.2d 666 

Mo—State ex id Johnson v. Weinberg; 151 SW2d 
134, 235 Mo App 1274 

Nd)—Town A Conntiy Realty of Kearny, Inc v 
Ghdden, 285 N W2d 828, 204 Neb 820 

NM-Danidsonv. Miller, 402P.2d 153,75 NM 170 

NC—Lightner v. Boone, 23 SE2d 313, 222 NC 421. 

20 N.Y —Sebastisno v State, 447 N Y S.2d 985, 112 
Misc2d 1027. 

Pa—Ghason v Csilin, 84 Montg 49 

Expert witnen fee 

Fla—8t Lucie County v Btownmg; App., 358 So2d 
253 

La—Sonpuru v Suhon, App. 380 So 2d 1225 

21 Aru—CommercisI Standard Ins Ga v Oeve- 
]atid. 345 P2d210,86Anz 288 

Cal—Hofe v Lava Cap Gold Mrniog Cocpoiatioa. 130 
P2d47a55CaLApp,2dn6 

DC—Kmpsaw v W T Cowan, Inc, MimApp., 61 
A2d624 

Fhur-Donier V Red Top Gab A Baggage Co, 37So2d 
160; 160 Fla. 882 

Old—Knapp v Gage, 226 P2d 927, 204 OU 30 


Pa—Metz v Long, 29 D A C2d 697, 13 Cumb 53 
Attendance more than spedfled dutanoe from 
caarHimm 

Pa—Mrtz v Long, 29 D A C2d 697, 13 Cnmb 53 
Fee of foreign attorney for obtaining order to 
witnessea 

La.—Succession of Franz, 139 So 2d 216, 242 La 875 
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Court rules may authorize the taxing 
of attorney's fees for taking deposi¬ 
tions as costs.^^^ 

27 J. Role ducretiottaxy 

Dd—Layton v Lea Super, 196 A 2d 578, 7 Storey 
112 

28 Cal—Kane v San Diego County, 83 Cal Rptr 19, 
2CA3d5S0 

NY—Wdper v New York Water Service Coup, 83 
NYS2d97 

29 Colo—Benrey v White Wmg Services, Ine, App, 
619 P 2d 82, 44 Cok) App 506 

Fla—Florida (3as Co v Spectn-Physics, Ihc, App 1 
Dist,406So2d 1280 

Hawan—Turner v. Wilhs, 582 PJZd 710, 59 How 319 
La—Succession d Franz, 139 So 2d 216, 242 La 875. 
N Y-Janqna v Tobey and Kirk, 310 N Y.S.2d 193,34 
AJ>2d740 

Wash —Duplanty v Matson Nav Go, 333 P 2d 1092, 
53 Wash 2d 434 

diacretioiiary 

Gal—Marooco v Ford Motor Co, 86 CalRptr S26, 7 
CA2d84 

Cdo-Orth v Bauer, 429 P2d 279, 163 Colo. 136 
Fla.—Gieenbaiim v Barcas, App, 242 Sa2d 182 

30 Am.—Young’s Market Ca v Lane, 141 P2d 
522, 60 Am 512 

Cal—Hoge v Lava Giq> Gold Minmg Corporation, 
supra, n 21. 

Dd—Layton v Lea Super, 196 A 2d 578, 7 Storey 

112 . 

Attendance more than specified distance from 
conrtfaoiue 

Fa-Metz v Long, 29 D A C2d 697, 13 Comb 53 
Negiect or reflual of party to take depoeltion 
after giving notice 
(3) Other oases 

Gsl—Rosen v Superior Court fbr Los Angdes County, 
53 CalRptr 347, 244 CA2d 586, 

Fla—Ddta Rent*A'Ou:, Inc v Rihl, App., 218 So 2d 
467 

NH—Huntress v Tucker, 184 A.2d 562. 104 NH 
270 

Old.—Knapp v Gaga supra, n 21 

Rnle coDStmed 

Midi—Chapman v Chapman, 54 NW.2d 597, 334 
Mich 297 

§ 196. Tern Fees 

page 428 

47 NY—Nicholson v 300 Broadway Realty Corp, 
207 N Y.S 2d 640, 25 Misc 2d 351 
Whoa canae Is before ofllclal reftree fee is not allow- 
ade—Pec^ ex id Realty Associates v Sexton, 20 
NYS2d 388,259AppDiv.927 
50 NY—Sodeiberg v Proctor, 60 NYJS2d 683 
53 N.Y —Soderbeig v. Proctor, supra, n 50. 

§ 198. Trial Fees 

pege429 

63 Coim—Rnozmsla v. Desantda 359 A 2d 171 33 
ConiLSupb 538. 

NY—Applications of Baker, 29 NEJd 241,284 NY. 

1 
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66 . Intent of legislatUm 
Wash -—State ex rd Public Desclosoie Cnmnwaw^iq v 
Rams, 55S P2d 1368, 87 Wadi2d 626, 94 AL 
R 3d 933 

68 NY—CJS, otad fta Chafibe V Rahr, 40 NY 
S2d484,490. ISlMiic 64 
Hbwcfcr costs have been held not taxable—Bermont 
V Serge Elevator Co, 106 NY S 2d 933, 199 Misc 82S 

page 430 

93 Cal—^McIntosh v Crandall, 117 P2d 380, 47 
CalApp2d 126 

99 NY—Soderberg v Proctor, supra, n 50 

page 431 

I N.Y—Wheat v Van Dyne Oil Co, 30 NYS2d 

478, 177 Miac 272 

3 NY—Moniz v National Constructors, 113 NY 
S2d 729, 201 Misc 393 

5 NY—Borgos V Dueratem, 131 NYS2d296, 283 
AppDiv 1069, app deiL 134 NY.S2d 593, 284 
AppDiv 890, app dism 123 NE2d 576, 307 
NY 932 

7 NY—Palckala v Fendnck, 35 NYS2d 155, 178 
hCttc 602 

§ 199. Judgment 

Where a fee daimed for an index 
number had been allowed, a fee for 
entering and docketmg a judgment is 
not allowable.^®* 

10 JS N Y —Coer v Ottaway Newspapers Radio Inc, 
336NYS2d 102, 40 AD2d 674 

§ 200. Proceedings after Judgment 

II Ala—Opuuon of the dole. 345 So 2d 1329 
Mich—Sobd V Trony Associates, 284 NW2d 267, 91 

Mich App 294 

N.Y—Smith V Oty of New York, 206 NYS.2d 883, 
26Misc2dl06.affd 210 N/Y S 2d 966^ 12 A D 2d 
752, app den 214 NYS2d 648, 13 AD2d 491 

Allowance of execution sale costs under st a t u te 
RI-C W StnartftCo v SixthDist Court, 176A.2d 
729, 93 RI 478 

§ 201. Extra Allowances 

13 US—GoeapCoIa Go. v Dun-Cola Laboratories, 
DCMd, 57 FSupp 911, affl m psrt snd revd 
m part on oth grds, CCA., 155 F2d 59, cert 
den 67 Sa 192, two cases, 329 US 773, 91 
LEd 665 

No penalty for sWuioni IxtigioiianeaB of defends 
ant 

US—Sam Ftnky, Inc. v Pilcher, Lrvmgston & Wal¬ 
lace, Inc, DGGa., 314 F Sapp 654 

14 NY-Eudmitov NewYoikTelepbooeGo, 14 
NYS2dl7, niMisc 847,revd onoth gids,30 
NY$2d 723, motion diam 33 N YS2d 385,263 
AppJDiv 957 

15. N Y.—AnuM Schwnm * Co v Wem, 150 N Y 
S2d442, 3Mttc.2dS48 

16 N.Yw-Sowma v States 121 NYS2d 468, 203 
Miac 1105 

PV432 

18 m—Peoide ex rd Hendenon v Redfem, 243 
NE2d252, 104inApp2dl32 

19 NY.p-Metiop61ttan Sav. Bank V ThtUe^ 52 N.Y 
$2d 472, 18^ Misc 879 

§ 202. -Actions or ProceedingB 

in Which Made 

P■8e433 

37 US—Ouerm v WeB, Ootsbal ft Manges,, (XA 
NY,205 F2d3Q2 


N f —Sterling Optical Co v Umversrty of &ate of 
NY. 287 NYS2d 961, 56 Mi8c2d 54—Hemp¬ 
stead Bank v Ryaii,346NYS2d541,42 AD2d 
779—Thon^json v TFM Assoemtes, Inc, 372 
NYS2d9a82Misc2d 879. 

Pnrpose 

NY—Faulk v Aware, Inc, 231 NYS2d 270, 35 
Misc2d 302, 315, 317, revd on oth grds 244 
NYS2d 259, 19 AD2d 464, motion den 199 
NE2d 163,14NY2d719,250NYS2d64.ailH 
200NE2d778, 14 N Y2d 899, 252 N YS2d 95, 
am onoth grds, 202 NE2d 372. 14NY2d9SA 
253 NYS2d 990, cert den SSSQ 900.380US 
916. 13 LEd 2d 801. refa den 85 Sa 1328, 380 
US 989, 14 LEd 2d 282 

39 NY—Hammelv Camp Ranger, Inc, 104 NY 
S2d 187, 198 Misc 1040 

40 Mns—Hyde Const Go v Highway Materials 
Co, 159 So 2d 17a 248 Miss 364, corrected 162 
So 2d 856, 248 Miss 564 

NY—Niccoh V Monarch Life Ins Co, 356 NYS2d 
677, 45 AJD2d 737, affd 334 NE2d 594, 36 
NY2d 892, 372 NYS2d 645-Otis Elevator Co 
V John J Reynedds. Inc, 366 NYS2d 256, 81 
Misc 2d 314 

41 NY—Applications oi Baker, supra, n 40—Ca- 
valhotis V Charles F Ou^m, Inc, supra, n 40— 
Southwestern Shipping Corp v Natamal City 
BankofNewYoilc. 190NYS2d40a 18 Misc 2d 
997, affd 191 N YS2d 363, 9 AD2d 622, app 
dism 191 NYS2d 363, 9 AD2d622 

42 NY —Cavalliotis v Charles F Ouyon, Inc, su- 
pra,n 40-Sowmav State, 121 NYS2d 468,203 
Misc 1105—^Italian Pubhcations, Inc v Belli, 263 
NYS 2d 267, 47 Misc 2d 862 

44 NY—Morse V Palatine Ins Co, 223 NYS2d 
66. 33 Mi8<x2d 205, affd 230 NYS 2d 678, 17 
AD2d637 

46 NY^r-Oleeson v Conrad, 93 NYS 2d 667, 276 
AppDiv 861—Mctzler v Conrad, 93 NYS2d 
67a 276 AppDiv 865 

49 Conn—Oranato V Benettiere, Or AD, 246 A2d 
901, 5 Conn Or ISO 

NY—Loch Shddiake Associates, Inc v Evans, 151 
NYS2d828.2AD2d630-Ungewitterv Toch, 
294 NYS2d 1013, 31 AD2d 583, affd 257 
N £ 2d 40,26 N Y 2d 687,308 N Y S 2d 858-City 
ofBufodov J.W Clement Co, Inc, 360 NYS2d 
362, 45 AD.2d 620 
DtocretUm abused 

NY—Dehsio v Oyde MiU Corp. 264 N Y.S2d 146, 
24 AD 2d 823—McGrath v Irvmg; 265 N Y S.2d 
376, 24 AD 2d 236 

50 N Y-Schwartz V Barfle, 272 NYS 2d 805, 51 
Misc 2d 215 

51 NY—CJJS. dtod in ChaSEbe V Rahr, 40 NY 
S2d 484, 490, 181 Miac 64-Schwartz v Bartle, 
272 NYS2d 805, 51 Mi8c2d 215 

P«8e434 

52 NY—National Bank of Far Rockaway v Gily of 
New York, supra, n 40 

53 NY-Sdiwartzv Bartle, 272 NYS 2d 805, 51 
Mi8c2d 215—Thompaon v TFM. Assoemtes, 
Inc, 372 NYS2d9a 82Misc2d879. 

57. NY—CJJSL cited in ChafiGm v Rahr, snpra, n 
51—National Bank of Far Rockaway v Qty of 
New York, si^ira, n 40 

59 NY—National Bank of Far Rodcawayv Qty of 
New York, siqna, n 40 

62 NY—Montalbano v. New York Cent R Co , 49 
NYS2d 821-MoGnth V frvmg, 265 NYS2d 
376. 24AD2d236 

67 NY—O’Conndl V Westm^iouseX-Ray Co.sup. 
pra, n 40 

Two trials 

NY—Addamo v. Scahmo, 244 NYS 2d 836, 41 
Mi8c2d 6a affiL 257 N.Y$2d 883, 45’Misc2d 
932 

68 NY—Haramd V Camp Ranger, Inc., 104 NY 
S2d 187, 198 Mmc 1040 


COSTS §206 

Paga 441 

70 NY—CJS. dted In Chaffee v Rahr. supra, n 
51 

page 435 

77 NY —Karp v Twenty Three Thirty Ryer Corp, 
supra, n 37 

84 NY—Applications of Baker, supra, n 40 

§ 203. — Persons Entitled 

page 436 

89 NY—Application of Cheney, 13 NYS2d 403, 
257 AppJDiv 401, mod 29 NE2d 241, 284 N Y 
1-Sowma v State, 121 NYS2d 468. 203 Mmc 
1105 

91 N Y —Metropohtan Sav Bank v Tuttle, 55 
NE2d8S2, 293 NY 26 

§ 204. -Grounds and Conditions 

Precedent in General 

3 NY—Urquhartv Uniuhart,92NYS2d484vl96 

Miac 664, affd 97 NYS2d 20a 277 AppDiv 
752^BidweU v Long, 218 NY.S2d 108, 14 
AD 2d 168 

page 437 

4 NY—Applications ofBaker, 29 NE2d 241, 284 

NY 1—Metropohtan Sav Bank v Thttle, 55 
NE2d 852, 293 NY. 26-Oufo v Ciiiib, 60 
NYS2d 848, 186 Misc 1000 

5 N.Y —Metropohtan Sav Bank v Tuttle, supra, a 

4 

6 DC—1901 Wyoming Ave Co-op Ass*n v Lee, 

App, 345 A 2d 456 

15 NY—Nassau Connty v Hardm, 48 NYS.2d 
788, revd on oth grds S3 NYS2d 41, 268 
AppDiv 1068, app den 53 NYS2d 535, 269 
AppDiv 671, reaig den S3 NYS2d 956, 269 
App Div 667, affd 62 NJ32d 397, 294 N Y 848, 
motion den 63NE2d 189, 294 NY 963 

§ 205. -Discretion of Court 

page 438 

41 NY—Metropohtan Sav Bank v Tuttle, supra, n 
4-Sowina v State, 121 N YS2d 468, 203 Misc. 
1105 

page 439 

47 Mont—Umted Bank of Puetdo v Iverson, 325 
F2d21, 164 Mont 473 

NY—Rosenberg v Qty of New York, 159 NYS 2d 
248, 2Misc2d 1027, 

49 NY—First TYust ft DeposU Co. v Dent, 34 
N Y S 2d 283, 263 App Div 1059 

§ 206. — Application and Pro¬ 
ceedings Thereon 

55 NY—Metropohtan Sav Bank v Thttl^ 52 N Y 
S2d472, 183 Mmc 879 

56 NY—Ruddi V Concrete Sted Co. 54 N.YS2d 
79a 183 Mmc 1004 

page 440 

63 NY—Qnfo v Qnfo, supra, n 4 
67. Pa—Koppdmin v. Jay, 49 A 2d 263, 159 Fa Su^ 
per 526 

page 441 

82 Miss—Aniley v Mmnssi^ State Highway Com- 
imssion, 318 So 2d 847 

AUowaUiCe dented where Teiy snbetawtial verdict 
obtidned 

NY—Faulk v. Aware, Inc. 231 NYS2d 27a 35 
Misc2d 302, 315, 317, revd on oth grds 244 
N.Y.S2d 259, 19 AD.2d 464, motion den 199 
N.E2d 163, 14NY2d 719,250NY.S2d64,affd 
200NEJhl778. 14 N.Y2d 899, 252 NYS2d 95, 
am onoth gids 202NE2d372. 14NY2d9S4, 



20 GJS 88 


§206 COSTS 

Paga 441 

2?3NYS2d99accrt dea 85Sa 900,380US 
916, 13 L Ed 2d 801. reh den 85 SQ 1328, 380 
U S 989, 14 L,Ed.2d 282 

Separate hearing not regnired nude** drann- 
stancei 

El—^Bfdcaw Hbipital v Cnenit Court of McLean 
County, 287 NE2d 472, 52 m2d 182, 68 AJL 
R3d204 

83. Hearing reqpiired 

Dl—Mrione v Checker Taxi Co, 279 NE2d 738, 3 
IllApp3d 1040 

Record told of proof 

NY—Lewis V ViBage of Lyons, 389 N Y S 2d 674^ 54 
AD2d488 

§ 207. —- Amount and Computa¬ 
tion 

92. Statute Inapplicable 
NY—Qty Bank Fanners Trust Co v M^34NY 
S2d 373. 263 AppDiv 671 

page 442 

15 NY —Metropolitan Sav Bank v Tuttle, 52 N Y 
S2d 472, 183 Mt8e 879 

page 443 

16. NY —Jbsetdi UUmann Brokerage Ooip v Zun- 
bal US NYS2d 520, 201 Misc 656, tevd on 
oth grds 112 NYS2a 70, 280 AppDiv 130, 
rearg and app den 113 NYS2d 637, 280 App 
Div 759 

17. Intereat from yerdtet to jodgneat 
Wia—Wendt v Rntch, 292 NW 890, 235 Wis 220 
26 NY—Rosehbeig V City of New York, 159NY 

S2d248,2Misc2d 1027 

§ 211. Increased Costs 
libraiy Beferences 
Costs «=»66 et seq. 
page 447 

97 NY^Riddlev Memorial Hospital, 349 NYS2d 
855,43 AD 2d 7Sa 
Discretion 

Wis—KjeDscn v Stonecrest, Inc, 176 N W2d 321, 47 
Wis 2d 8 

Pnrpoae of atatnte 

Wis—Graves v lYavders Ins Co. 224 N W2d 398, 66 
Wis 2d 124. 

98. Statnte not ap^icable 
RY.^-^Seaboard NY Coip v Wsnander, 84NYS2d 
131 

1* Statute inawdatnyy 

Mo—Foster v Fetree, 141 SW2d 131, 235 MoApp 
414i tiansf 149 SW2d 851, 347 Mo 992 
5 Mo—Moffett V Conmueioe 'Dust Col, 193 S W2d 
588, 354 Mo 1098, app dism 67 S.Ct 82, 329 
US 669,91LEd 590, lefa den 6780 184,329 
US 827,91 LEd 702 

§ 214. Disbursements in General 

page 449 

27. Jnrr question 

Oa—Pntchett v Ramey, 206 S E2d 726, 131 Oa App 
521 

28 Cd—Gibson v Thnfiy Drug Co, 343 P 2d 610, 
173CA2d5S4 

Mont—Luppold v Lewis, 563 P2d 538, 172 Mont 
280 

29 US—Glarke v Hot Springs Eledtnc Lig^t ft 
Power Co, C C A Wyo, 55 F 2d 612, cert den 53 
set 19, 287 US 619, 77 LEd 537 

Ala—Doner v Payne, 14 So2d 376, 244 Ala 476 
Goto—Bristol Myen Co v District Court In and For 
Clt7 *ud County of Denver, 422 P 2d 373, 161 
Colo 354 


Oa.—Spurlodc v Commercial Banking Co, 227 S B 2d 
790,138OaApp 892, afM, Sup, 231 $£2d 748. 
238 Ga. 123—Bnxdis v Stede^ 229 SE2d 3, 139 
Oa.App. 496—Southern Bdl Td ft Tel Co. v C ft 
S Realty Co. 233 SE2d 9, 141 QaApp 216 
HI—Riing V King, 373 N£2d 313, IS mDec 43, 57 
inApp3d423 

Kan—State ex td Mitchdl v Sage Stores Co, 145 
P.2d 830, 158 Kan 146-ln re Powdl, 205 P2d 
1193, 167 Kan 283 

U—Lod) V Candtas, App, 106 So 2d 485 
Mass—Fuss v Fuss, 368 NE2d 271, 372 Msss 64 
Mont—Brobeig v Northern Psc Ry. Co, 182 P2d 
851, 120 Mont 280 

NY—Martens v Martens, 27 NYS2d 72, 262 App. 
Div 7Q2n^i^ v Metropolitan Ldh Ins Co, 78 
NYS2d 65. 191 Misc 910—Baccan v Tucker. 
181 NYS2d 524, 15 Mi8e2d 95-Swias Credit 
Bankv International Bank, Lmuted, 200NYS2d 
828, 23 Misc 2d 572—Ssntiago v Johnson, 305 
NYS2d717.61Misc2d746 
duo—Holmes v Hrobon, 103 NE2d 845, 93 Ohio 
App 1, affil m part and revd m part on oth grds 
no NE2d 574, 158 duo St 508 
Old—Bdl V National CoUection Astern, 269 P2d 992 
Tex —Brsndljea ft Kluge v Maimey, CivApp, 238 
SW2d 609, err ref no rev err 

Expense of pr^aration 

Tex—City ofHoust(»i V Biggen, Qv App, 380SW2d 
700, err ref no rev err, cert den 85 SCt 1105, 
380 US 962, 14LEd2dl53 
(2) Other statements, 

US^Art Center School v US, CtQ, 142 FSnpp 
916 

Ksn—Wood V Gautier, 439 P2d 73, 201 Kan 74 
**Digbursement8** as out of pocket expenses in 
prepar^on or trial 

NY-Jac6ba v Uvschitz, 259 NYS2d 569, 46 
Misc 2d 390 

Litigation expenses not aliowaMh 
Ga—Spurlock v Commercial Banking Co,, 227 S E,2d 
790, 138 GaApp 892, affd., Sup, 231 SE2d 748, 
238 Ga 123 

Ohio—Benda v Fana, 227 N£2d 197, 10 duo St2d 
259 

Costs as not synonymons with expenses 
Ohio—Hamman v Witherstme, 252 NJB2d 196, 20 
Misc 77 

Litigation expenses allowable 
U S -^am Fmley, Inc v Pildier, Livingston ft Wal¬ 
lace Inc, DC Oa, 314 FSnpp 654 
Ga—Beaudry Ford, Inc. v Bonds, 228 SE2d 208, 139 
GaApp 230 

Ind—Svetich v Svetidi. App.425NE2d 191. 

Cost of preparation for supplemental abridge¬ 
ment of testimony allowed 
Wis— Stevens Const Corp v Gazolma Coip, 217 
NW 2d 291, 63 Wis 2d 342 

Denial witiim discretion of court 
m—Alswaag v daybon, 351 NE2d 285, 40 El 
App.3d 147 

Discretion not abused 

Alaska—Esj^ Air, Inc v Conoon and Black/Dawson 
and Co of Alaska, Inc, 648 P2d 1000 
30 Ala—Opmion of the Clerk, 363 So 2d 97 
NY—Martocav GreaterNY Brewery, 99 N Y S 2d 
291 

Or—Hemng v Spnngbrook Packmg Co Co-op, 300 
P 2d 473, 208 Or 191—Biwms v Unger, 501 P 2d 
1262, 263 Or 239 

Disbnraements held reasonable 

Miss—Jacsohs v Livsdutz, 259 NYS.2d 569, 46 
Misc 2d 390 

Award insntBdeiit 

Idaho—State ex rd KidweU v U S. Marketmg, Inc, 
631 P2d 622, 102 Idaho 451, 25 ALR4th 381, 
app dnm 102 SQ 1649, 455 US 1009, 71 
LEd 2d 878 


31 Aiix—Fowler v. Great American Ins Co, App, 
< -602 P2d 492, 124 Anz 111 

Gti—Hbgev Lava Gap Gold Mming Cotpontioii, 130 
P 2d 470, 55 Cal App 2d 176 
Colo—Sun Indem Co ofNY. v Landu, 201F2d 602. 
El—Ritter v Ritter. 46 NE2d 41, 381 El S49-Chi]d 
V Tjneniti Enterprises, Inc, 200 NE2d 751, 51 
El App 2d 76 

La.—GnfBn v Yellow Cab Go of Shreveport, Ai^, 61 
So 2d 225 

Mont—^Lui^iold V Lewis, 563 F,2d 538, 172 Moot 
280 

NY—Davis Sportswear, Inc v Parker, Doiyee, Beiya- 
mm, Zumno and Malone^ 266 NY.S.2d 573, 49 
Misc 2d 77—Ventcy v City of Niagara Falls, 429 
NYS2dl38, 75 AD2dl020 

Cost of medical examination and treatment 

La—Dyson v Travelers Ins Co, App, 256 So 2d 468 

32 Dd—J J White* Inc. v Metropohtsn Merchsii- 
dise Mart, Super, 107 A2d 8^ 9 Teny 526 

Hawau-Oonsalves v Gilbert, 356 P.2d 379, 44 Haw 
543 

El—Spitznass v Saylor, 103 NE2d 678, 345 El App 
476 

NY-Jaoobs v Livachitz, 259 NYSJd 569, 46 
Misc 2d 390 

Ps.—Dickmson v Fire Ass*n of Phi)addphia, 106 A 2d 
607, 378 Pa 396 

Court has power to allow disbnrsements 
NY—Muflisletto v Rivera, 281 NYS2d 549, 54 
Misc 2d 114. 

33 NJ—dements v dements, 19 A2d 644, 129 
NJ.Eq 350 

35 CsL—Gibson v Thrifty Drug Co, 343 P2d 610, 
173CA2d554 

NY—Harlan V Werner, 364 N Y S 2d 270. 80 Mac 2d 
723—^Matthews v Schnshenn, 365 NYS 2d 352, 
80Mi8c2d 1057 

Or—U-Cart Concrete of Eugene, Inc v. Farmers Ins 
Co of Oregon, 619 P2d 882, 290 Or, 151 

DUbnisementi properly allowed 
NY—Jacobs v Lvschitz, 259 NYS2d 569, 46 
Misc2d390 

Malice or abase of process 

NY—EUiottv.ET Industries, Inc, 389 NYS 2d 739, 
88 Mac 2d 942 

page 450 

39 US—CJS ated In Swan Carburetor Co v 
Chrysler Corp, DCMich., 55 FSupp. 794, 797, 
affd. m part and revd m part on oth grds, 
CCA, 149F2d476 

43. Exiiress changes not aUowsUe 
Dd—Hntdhmson v. Fidi Eugmeeruig Coip, 204 A.2d 
752,42DdCh 116, affd, Sup, 213 A 2d 447, 42 
DdCh 435 

44w Long distance telephone caU 

La—Snooesaon of Moody, 85 So 2d 20^ 229 La 30 

Not allowable 

Dd—^Hutchmson V Fah Eagmeenng Corp, 204 A 2d 
752, 42 Dd Ch 116, affd, Sup., 213 A 2d 447, 42 
DeLCh 435 

Expense m procuring a credit report 
is not a taxable cost^^ 

4A5 Fla—Jadeson v Steloo Emp Credit Union, 
Lmnted, App. 178 So 2d 58 

49 La—Losavio v Gauthier, App, 400 So 2d 921, 
affd 412 So2d 130A wnt den 421 So.2d 250 

53 Anz—Stewart V Leeetewart, Inc., 425 P.2d 118, 

5 Anz App 216 

Cd—GJ.S dtod m People v Ope 1950 Ford Sedan, 
Engine No BORH-124104,.295 P.2d 486,488, 140 
CA2d 647, 60ALR2d809 

page 451 

50 died la Claus v Bataiaxz, 190 A 2d 
19, 20, 41 DdCh. 158 
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NY-Gottliebv Piitter.294NYS2d973»31 AD2d 
525. affd and mod on oth grdi 234NE2d226 
25 N Y 2d 624, 234 N.E 2d 22<K-Riibm v* Ai^I 
can Exp Co. 324 NYS2d 482. 67 Misc2d 332 
Tec—Hammonda V Ha mm onds, Qv App, 308 S W 2d 
895, revd on oth gids, 313 S W2d 603, 158 Tec 
516 


Preiiii]iiii paid on bond allowed as costs 

NM—ChiyslerCredit Cotp v Beag^aChresler-Plym. 
oath, 491 P2d 160. 83 NM 272 

Oluo—Dicknuon v Hot Mixed Bitaminotts Industry of 
Ohio. App, 58 NE2d 78 

63 Cal—Maco Lumber Co v Northwestern Sav & 
Loan 71 CalRptr 422, 265 CA2d 490- 
Aconstics. Inc v Xre^ Const Co, 92 Cal Rntr 
723, 14CLA3d887 

NY—Lasser v Stuyveaant Ins Co, 16 NYS2d 401 
258 AD 340, affd 17 NYS2d 221, 258 AD 
340-Joihn Deere Go of Baltimore v. Cerone 
Equipment Co, 307 NYS 2 d 129, 33 AD 2 d 257 
alfd 266NE2d 822,27NY2d926,318NYS2d 

143 

Wash—Kraft v Spencer Tucker Sales. 239 P2d 563.39 
Wadi 2d 943 

64 Or—Barbour v Johnson, 270 P2d 673, 201 Or 
375 

69 Mwh—Kirby Terminal Co V City of DetixMt 63 
NW.2d 601. 339 Mich 155 

72 Cal—Onnl Service Emp Ins Co v Superior 
Court of City and County of San Frtmcisoo, 149 
CaLRptr 360, 584 P 2d 497, 22 C 3d 362 


page 452 

Amount ]^d for corporate search is 
a taxable disbursement 

76.5 N Y —Kiev v Sehgman St Latz of Bmghamton. 
Inc, 262 N YS2d 766, 47 Mi8c2d 364 

§ 215. Service of Process or Other 
Papers 


77 Anz—Farm and Auto Svpply v Phoenuc Fud 
Co.442P2d 88, 103 Anz 344 
Fla—Peninsula Land Co v Howard. 10 So.2d 484, 151 
Fla 763 

N.M—Hanberty V Fitzgenld, 384 P 2d 256. 72 N M 
383 


page 453 

^ N Y—Allied Chemical Corp v Town of Qeddes, 
386 N YS2d 8ia 87 Misc2d 704 

§ 216. Pees of Court Officers 

5 Ga—Royal Finance Co v Knipher, 127 SE2d 
922, 106 Oa App 712 

NM—Damdson v Miller, 402 P2d 153,75 NM 170 

Old—Martm v Martm, 350 P 2d 270,174 C A 2d 759 

Pa.—In re Sivak’s Estate, 58 A 2d 456, 359 Pa 194 

7. Adherence to atatnte 

Neb—Puqjpka v Iowa Mut Ins .Co. 88 N W 2d 657, 
166 Neb 203 

12 Cal—Estnn v Fromsky, 127 P2d 603, 53 Cal 
App 2d 253 

Ga—Mendenhall v Kingloff, 113 SB 2d 449, 215 Oa 
726 

NY—La Monte v Smith, 197 NYS2d 251, 10 
AD2d678 


page 454 

14 Ga.—Mendenhall v Kmglof!; 113 S B 2d 449.215 
Ga 726 

15 Ala—Opinion ofthe clerk, 412 So 2d 263 

NM—Hanberry v Fitzgerald, 384 P2d 256, 72 NM 

383 

Pa—Todd V ConeH 54 PaDist & Co 7a 30 
North Co 51 

When prothonotaiy fees not taxable 

Pa—Madrid Motor Corp v Cashan, 213 A 2d 284, 206 
Pa Super 383 

18 Ala—Hughes v Merchants Nat Bank of Mobile, 
69 So 2d 276. 260 Ala 100 

19. Additional costs 

Miss—Ex parte Ashfoxd, 179 So 2d 192.253 Miss 768 

20 —Superior Od Co v Foote. 65 So2d 4S3, 

216 Miss 728, M 65 So 2d 455. 216 Miaa 664 

28 US —^Associated Almond Growers of Paso Ro> 
blesv Wymond, CCACal, 69 F2d 912—Budl 
V Kanawha Lumber Corporation. DC SC, 201 
F 762 

lU-Catherwood v Moms, 184 NE 889, 351 HI 
557—House of Vision, Inc v Hiyane, 225 N E 2d 
21, 37 ni 2d 32 

Assessm en t against loser held not abuse of dis¬ 
cretion 


N Dw—Gate Qty Sav. and Loan Am*n v intMuatinmni 
Business Machines Corp., 213 N W2d 888 

Discretion not abased 

Calr—Flynn v Superior Court, San Mateo County, 152 
CalRptr 796, 89CA3d491 
NM—Mants v FoUmgstad, App, 505 P.2d 68. 84 
NM 473 

78 Mont—Johnson v. Jarrett, 548 P2d 144, 169 
408 

Twdig iiirt; anl qinMia 

US—US V Greene.CAm,497 F2d 1068,cert den 
95 SO 829, 420 US 909. 42 L Ed 2d 839 


Axk—Borden V Armstrong, 403 S W 2d 731, 240 Aik. 
1050 

Tex.—Miller v Cer^, Qv Aj^i. 386 S W 2d 627, err 
ref no rev err 

Conditions precedent 

Aik—Arkansas State Game St Fidi Commission v 
Kizer,262SW2d 265,222 Ark 673, 39ALR2d 
1372 

page 455 

32 (Bno—Terry v Buiger, 216 N E 2d 383, 6 Ohio 
App 2d 53 

Discretion of court 


A determination as to whether a 
claim or counterclaim is frivolous so as 
to entitle the other party to costs and 
reasonable attorney fees is made by 
application of the objective standard of 
w^t a reasonable attorn^ would have 
done under the same or similar drcum- 
stanoes.^*^ 


Flaw—Hofibian v Breakwater Housing Corp. App. 184 
So 2d 482 

33 Fix —Butler v Borowsky. App. 120 So 2d 656 
NY—In re Groom's Estate, 85 NYS 2d 862—31tt St 
Reahy Cotp v Young. 138 NYS2d 500—Lamu 
V Spanma. 241 NYS2d 551, 39 Misu2d 639— 
Dd^oa V DeLia. 302 NYS2d 5. 32 AD2d 987 

When not tnxible 

Pa—Madnd Motor Goip v Cashan, 213 A 2d 284,206 
Faeuper 383. 


78J Wis-Sommer v Csir, 299 NW2d 856, 99 
WnJd 789-Hesienius v Sdmudt, 307 NW2d 
232. 10ZWis2d697 

86 Gd..-Ceniiah v Mvetacb, 141 P2d 75a 60 
CbLApp2d751 

88 U.S—CjrjS. qMtad fti Hnmphnes V State, DC 
' Alaska, 87 ESupp 374, 376, U Ala^s 535 , 


§ 217. Fees or Costs of Jury 

38 Anz.—Mobile Hqme Sales Management Inc v 
Brown, App. 562 P2d 1378, 115 Anz 11, 
Cal-Gibaon v Thnfty Drug Co., 343 P 2d 6ia 173 
CA2d5S4 

Fla—Wmgate v Kapp, 36 So2d 17a 160 Fla 637 


COSTS §218 

Page 456 

La.—Obdarv Secuntylns Co of Hartford, App. 366 
So 2d 1015 

Nev—Washoe County v Baker, 340 P 2d 1003,75 Nev 
335 

Ohio—Ihen St Dealers Oil Co v Pure Oil Co., 22 
NE2d 134, 60 Ohio App 507 
SD—CJjS quoted la Lowe V Stede Const Co. 368 

NW2d6ia 615 

Validity of statute 

Ohio-CiWLoaaftSav Co v Buckky. 61 NE.2d 316, 
145 Ohio St 281 

Statntoiy amoimt 

N M —Reck v Robert E McKee General Omtnetors. 

Ii)c. 287 P2d61. S9NM 492 
Jurors* fees held not taxable as costs 
Ark—Miller v SmQggms. 543 S.W2d 476, 260 Ark. 
685 

Kan—Hodges v Lister, 485 P2d 165. 207 Kan 260— 
Lbgsn V McFhail, 494 P.2d 1191, 208 Ksil 770 
Wu—Oty of Milwaukee v Wnky, 133 N W 2d 356,26 
Wi8 2dS55 

Discretion 

Anz —Davis v Tavasci, 403 P 2d 315,1 AnzA-pp 380 
Wis—Jacobson v Avestniz, 260 NW2d 267, 81 
Wis2d240 

Meals 

La—^Meyen v. Basso, App. 381 So 2d 843, wnt refhsed 
Sup, 384 So 2d 794 

39 Mo—Dom-Chxysler Plymouth. Inc v Rodenque, 
App, 487 SW2d 48 

NM—Read v Western Farm Bureau Mut Ina. Co, 
App, 563 P2dll62, 90NM 369 

**Jnry** and "non-Jnry** cases consolidated 
NY—Paiaoffv Brogiand Realty Corp. 147NYS2d 
582, 1 M]8c2d6S7 

41 Ohio—Qty Loan & Sav Co v Buckle, supra, n. 
38—Bayer v Becker. 61 NB2d 80a 75 Ohio 
App 274 

Taxing special Jury expense upon losing plamr 
tiff fadM idmse of discretion 
Dd—Stevenson V Henning, 268 A 2d 872 

§ 218. Attorney’s Fees 

page 456 

49 US—CJJS. hbuk letter nimnaiy quoted In 
Rnmaey M^ Corp v U$ Hofihian Machinery 
Corp, DCN.Y, 88 FSupp 394, 406, mod on 
oth grds. C A, 187 P2d 927—Demscy ft Associ¬ 
ates, Inc v SS Sea Star, CANY, 500 F2d 
409 —CJjS. cited m Bass v United States, D C 
Colo. 379 FSnpp. 1208, 1210. 

Ala—^Pappas V Qty of Eufoula, 210 So.2d 802, 282 
Ala 242—Hogan v State ex rd Van Antererp, 
Qv,240So2d 227,46AlaApp 24awntden 240 
So 2d 230, 286 Ala. 735—bounty Transactions, 
Inc V Nelson Excavating ft Pavmg Go, hoc, Qv, 
314 So 2d 297. 55 AhuApp 223, cert den. 314 
So 2d 304, 294 Ala 768 
Alaska—McDonough v Lee^ 420 P.2d 459 
Anz—Lane v Wilkey, 4SS P2d 468, 10 AnzApp 
19-State v. Wilhains, 472 P2d 109,12 AnzApp 
49S-Croaby v Smith, 475 P2d 728, 13 Anz Appi 
243—Anzona Title Ins. ft Trust Co v Smith, 519 
P2d 86a 21 AnzApp. 371, 87 ALR3d SOS- 
State Farm Mut Auto Ins Co v. 0 *^ 000 , 535 
P2d4a 24 AnzApp 18 

Aik—Southern Fhnn Bur Cat, Ins Co. v. Gooding, 
565 S.W.2d 421, 263 Aik 435 
Cal —Trmify Tractor Co v AJha-Chalinert Co, 
83 CalRptr 783, 3 C A 3d 428-Aooiistics, Inc v. 
Trqpte Const Co, 92 CdRptr. 723, 14 CA3d 
887 

Colo—Capitol FUdong Co v Kmnmsky, App, 476 
P2d 278—Union Trust Co V Tucker, A^, 477 
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Neb—Ttmmexman V Tunmennan, 81 NW2d 135, 163 
Neb 704, 65 AXR2d 1372—Hancock v Parks, 
110NW2d 69,172Neb 442-Waxxen v Warren, 
149N.W2d44, 181 Neb. 436 


Nev—Moore v Mboit, 336 P2d 1073, 75 Nev 189- 
Amencan Federation of Musicians V Reno’s River¬ 
side Hotel, Inc. 475 P2d 22a 86 Nerv 695 
NH—Devoid v Andenon. 227 A2d 777, 108 NH 
89—Memmack Farmers Exchange, Inc v EUiott, 
276 A2d 258. IIINH 121 
NJ—Texas Pipe Line Co v Sndbsker, 109 A2d 287, 
33 N J Super 11—Koller v Sabo ft Rhodes, Inc, 
165 A2d 798, 64 NJSuper 324 
NM—Banes Agency V Chino, 291 P2d 328, 60 NM 
297 
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U—Hebert v. Oande Y Wobifolk Corp, App, 176 
So 2d 814—Hagroder v Tnnity Umversal Ins Ca. 
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(1) US—Pichotta V City of Skagway, DC Alaska, 
79 FSupp 684, 12 Alaska 148—Trust Co of Chicago v 
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m.— Olaas V Burkett, 381 NE2d 821, 21 ID Dec 4H 
64 m App 3d 676 

Ezoeptton In will or trost constmctlon cases 
Tex—Kndidv Capital Nat Bank m Austm. Qv App. 
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9a U.S^^J9. ciled Ja Mangmi v Metropolitan 
life ba. Oo. DCLsn 43 F.Sapp 209. 211 
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723 

N C —Queen City Coach Co v Lnmberton Coach Co. 
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184 Neb 853 

NH—Bradbury V Shaw, 360 A2d 123, 116 NH 388 
NY—Hayman v Mbnu, supra, n. 49—Dowsey v 
Dowsey,43NYSJd464, 181 Misc 253—Cordon 
V Lipshle^ 242 NYS2d 68, 13 NY2d 775, 192 
N£2d 33—Anonymous v Anonymous, 242 NY 
S,2d 374, 39 Mm 2d 995 

NC—Whitley V City of Durham, 122SE2d 784, 256 
NC 106—Bowman v Comfort Chair Co, 157 
SE2d 378, 271 NC 702 
ND—Bsldusv Matteni,93 NW2d 144 
Ohio—Lakewood Homes, Inc v Board of Adjustment 
of Qty of Lima, 258 N.E2d 470, 23 Ohio Misc 
211, i^d m part, revd. m part on oth. gids 267 
NE2d 595, 25 01110 App 2d 125 
Okl-GJJS. dtad la Smith V Ogle, 164 P 2d 992,994, 
196 Old 295 

Or—Sands v Purcell, 304 P2d 768, 11 Or App 614 
R.1—Jones v Amz, 289 A 2d 44, 109 RI 612, app 
dam 93 SO 704, 409 US 1094, 34 L Ed 2d 678 
Tex—Pacific Mbhoses Co v Oravei, ChvApp, 451 
S W 2d 294, cnr ref no rev err—Jadcion v Panl- 
selLiimfaerCo,QvApp,461SW2dl61,err ref 
no rev err 

Utah—Wendelboe v Jacobson. 353 PJd 178, 10 
Utih2d 344—Alexander Dawson, Inc v Hydro- 
pomes, Inc, 535 P2d 1251 
Wash—PImnto v Ooeng supra, a 49 
Wu—Ddeeyserv Mdwaukee Antonabbile Ins Co, 295 
NW, 755, 236 W» 4l9^North Am Seed Co. v 
Oedaibuig Supply Co, 18 NW2d 466^ 247 Wo. 
31, 159 ALR 250—MarteQ v Klrng man , iQy 
NW2d 446, 11 Wa2d296 

Not allownUe where InftiaUy jnstidaible 
beconwi merifleM 

Fla—Klem V Layne; Inc. of Flonda. App, 453 So 2d 
203 

AUowaUe where hdttaUy Justiciable dahn be* 
conee meiilless 

Fla—Wall V. Dqjartment of Ilranep of State of Fla, 
App 2 Dot, 455 So2d 113^ doagreeing with 
Kkm V Layne, Inc of Flonda, 453 So2d 203 
Not pert of JedgnuBt 

Neb-Stakev Westem. Assnr Go.287NW 222, 136 
Neb 735. 

nuke of court 

Ahska-Stanber v Granger, 495 P.2d 67. 
Hawau-Mattcr of Adoption of Mate Muxn Child, 544 
F.2d 728, 56 Haw 543 

Mteh—Salvadors V Connor, 276 NW 2d 458,87 Mkih 
App. 664 

NH—Wnght V Wndrt, 398 A2d 837, 119 NH 102 
NJ—Schmenr v Knehenbaoro's Estate^ 121 A2d 
414, 39 NJSuper 475-ln re Katz* Ertate^ 122 
A2d 185, 40 NJ Super. 103 

To Ibredoee Uea' 

U.S—‘Davav Dd State Bank, D.COId, 430 FSopp 

3a 

Statute eppHcebtet 

Gil—Morgan v Reasor Goip, 73 CaLRptr. 398, 447 
PJd 638, 69 C2d 881-6ysta Inv. Cap v Un¬ 
ion Bank, 98 CalRptr 735, 21 CA3d 137— 
TJ3D Beaimg Co v Walter B. Hdler ft Co, 122 
OOJtptr 910, 38 CA3d 59. 


Fla—Aetna Cas ft Sur Co v Mills, App, 192 So2d 
59 

Mas—Seaboard Planmng Corp v Powdt, 364 So 2d 
1091 

Mont—Compton v Aloom, 557 F2d 292, 171 Mont 
230 

Nev—^Nevada Land ft Mortg Co v Lands 524 P2d 
326, 90 Nev 247 

Or—Landers v East Texas Motor Freight Inc, 
513 P2d 1151, 266 Or 473 
Tex —Younflhlood v Wilsmi ft Cureton. Gtv App, 321 
S W24 387, err ref no rev. err—Btevms v Baker, 
QvApp,511SW2d375 

Pnrpoee of role or statute 
US—^Lnoeme Inv Co v Estate Belvedere, Inc, CA 
Virgm Manda, 411 F2d 1205 
Alaska— P re fe rred Genenl Agen^ of Alaska, Inc v 
Raffetto. 391 P2d 951—City of Valdez v Valdez 
Development Co, 523 P2d 177 
Cal—Coast Bank v Hdmes, 97 CalRptr 30, 19 
CA3d581 

Oa—General Elec Credit Coxp v Brooks, 249 SE 2d 
596, 242 Ga 109 

m—Oiandya v Spnng Soft Water Conditioiung Co, 
242 N£2d 454^ 101 m AppJd 225 
NJ—Qrober v Kahn, 200 A2d 130, 83 NLSuper 
382, remd 212 A2d 384, 88 NJJSuper 343, revd 
onoth grds 219 A 2d 601,47 NJ 135-Obhenv 
Fair Lawn Dames, Inc, 206 A2d 585, 86 NJ.Siip 
per 206, afld 210 A 2d 73, 44 N J 450 
N M —Cutter Flying Service, Inc v Stmughan Chevro* 
letInc,459 P2d 330,80NM 646 
NC—Hteksv Albertson, 200 S £ 2d 40^ 284 N C 236 
Or —Heen v Kauftnan, 480 P 2d 701, 258 Or 6—Lan¬ 
ders V East Texas Motor Freight Lmes, hic, 513 
P2d 1151, 266 Or 473 

Tex—Tzmity Univetaal Ins Co v Ponsfind Bros., 423 
SW2d571 

Wash—Mahnkoy v King, 489 P2d 361, 5 Wash.App 
555, 51 ALR 3d 1331 

Award of less than schednle amonat 
Alaskft-HPatnok v Sedwick, 413 P2d 169 
Bad fidth of plahitiff not shown 
Ga—Acres v King, 136 SE2d 510,109 GaApp 571. 
in—Scott V Obldblatt Bros., Inc, 266 N.EJd 154,130 
m App 2d 1013 

Statute held penal in nature 
La—Louauma Power ft Light Co v Crescent Proper 
ties Co, Inc, App, 273 So2d 48—Btaswdl v 
Moms, App, 27S SoJd 189 

No waiver shown 

CU—TED Bearing Co v. Walter E Hdler ft Co., 
112 CalRptr 9ia38CA3d59 

Not general gnmt of power 
Cdo—In re Manage of Nichols, 553 P2d 77, 38 
CbloApp 82 

Not iwUcaUe to gpedal oontract 
N C—Marine Ecdogy Systeno, Inc. v Spoonea Creek 
Yacht Haibor, Inc, 253 SB2d 613, 40 NCApp 
726. 

Tex—Lone Star Gas Co v. Howard Ooip, QvJ^, 
S56 SW2d 372, err ref no rev err, Si^ 568 
S.W2d 129 

PreraOing party 

Mont—Jordan v Bhzabethan Manor, 593 P2d 1049, 
181 Mont 424, 

Mowance can only be made to the 
party to the IMgation, and not to the 
attorney performmg the services.®* 

69J5, IU—Mantgomery v Dime Sav ft Trust Go, 
125 NE. 309, 290 m 407-Fisdier v Dicksoa 
Indus Site Jne, 146 NEJd 698, 15 inApp2d 
464 

Kan—Thomas v. Kansas Oty Southern Ry. Go, 421 
P2d 51. 197 Kan 747 


Party's Attorney has no right and no 
standing to request fees in opposition 
to his cent's wishes.® 

69.ia Fte—WoKV Fteiik,StrdkawaiidGay,App, 
322 So 2d 71 

70. US—Kdso V Kdso. CA.Okl, 246 F2d 421— 
Preferred Rak Mut Ins Co v Mam, D C Mb, 
295FSUPP 207 

Ala-Mbr v Mackereth, 334 So 2d 859 
Anz—Amphitheater Public Schools v Bsstman, App, 
574 P 2d 47, 117 Anz 559 

Gd—Rnssdl v CulesoD, 111 CsLRptr 497, 36 C A 3d 
334 

Fla—Johnny Crews Ford, Inc. v LteweUyn, App, 353 
So 2d 606. 

Ga—Harrison v Ivm^ 240 SE2d 224, 143 GaApp 
856 

in—Morton v Eavironmeiital Land Systems, Ltd, 370 
NE2d 1106, 13 mDec 79. 55 DlAppSd 369 
Kan—Thomas v Kansas City Southern Ry Co, 421 
P2d 51, 197 Kan. 747 

La—Howard v Great Am Indem Co, App, 36 So2d 
881, decree am, and reh den 37 So 2d 463—Me- 
lancon v Texas Co, 89 So2d 135, 230 La 593 
Mass.-Obldea v Talk, 181 NE 2d 544,344 Mims 152 
Mas—Shadedford v Central Bank of Munistppi, 354 
So 2d 253 

Mo—In re Marriage of B—A-S—, App, 541 

SW2d762 

Mbnt-^Stafford v Love, 442 P2d 190,151 Mbnt 270 
Neb—Potts v Mahood, 187NW2d6S5,187Nd> 142 
N J —Carbone Corpocatian v First Nat Bank of Jersey 
City, 21 A2d 366, 130 NJEq. Ill—Katz v Far- 
her, 72 A2d 862, 4 NJ 333-Mbtxi8an v Mbm- 
son, 225 AJd 19, 93 NJSuper 96 
NY—Rr^ Docount Corp v Loxor Motor Sales 
Carp, 170 NYS2d 382, 9 Muo2d 307. 

Old—Owen v Milter, 122 P2d m 190 Okl 205 
Or—Webster V General Motors Acceptance Corp. 516 
P2d 1275, 267 Or 304 

Rl-Zinm V Zmm, 238 A2d 373, 103 RI 417 
SC—Metnmiont Materials Corp v Pennell, 239 
SJE2d 753, 270 SC 9 

Term—Wattenbaiger v TuBock, 208 SW2d 925, 198 
Teim 402 

Tex—Dava BUmper to Bumper, Inc v Amencan Pe- 
trofinaCo of Tex Civ App, 420 S W Jd 145, err 
ref no rev err 

Va—McFadand v MbFartend, 19 SE2d 77, 179 Va. 
418 

Wadi—Artzv OBannon, 562 P2d 674,17 WaShJVpp 
421 

On imaranee poUcy 

US—Piudentul Ins Co ofAmeneav Carlson, CC 
AKan, 126F2d 607. 

Fla—4>awson v Aetna Gas ft Snr Co, App, 233 
So 2d 86a 

NC—Rogers v Rogers, 163 S£2d 645, 2 NCApp 

668 . 

la court of chancery 

NJ—Rothcnbeigv Fntnkhn Washington Trust Co, 25 
AJd 879, 131 NJEq 463 

Dedemtoty Judgment eg to validity of patent 
U.S—Ftedier ft Porter Co v Brooks Rotsmeter Co, 
DCFe, 86FSUPP 502 
Emergengy Price Control Act 
m-OBnen v Brown, 101 NE2d 344, 344 mApp 
547 

Statnto InappUcable 

US—Travders Indem Co v Holman, CATex, 330 
F2d 142-Pubhc Service Co. of Old v Blade and 
Vestdi, Coosal t mg Engmeen, D C (Ed, 333 
F.Supp 538, 

Anz—Sweuv Ghatwin, App., 585 P2d 269,120 Anz 
'249 

Cd—Knmua V Roberta, 152 CalRptr 569,89 CA3d 
871 

FIa.-^Aaacon Auto Tnmsport v Megna, App, 285 
So2d44 
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Uabo—IdahrBest, Inc v Fnt Sec Sink Uabo^ 
N A. Hailey Bruich* SS4 P 2d 1242, 99 Mtho 517. 
aiv after remand 614 P 2d 423, 101 Idabo 4Q2 
Mont—fttney v School Dot No 4A S3S P2d 1273. 
167 Moot 129 

NY->tathem Indnitrus. Inc v Jemmaa. 411 NY 
S2d945.64AD2dl78 

Tex.—Anatm Pavmg Co v Cimanon Conat, Inc, Giv 
App,5USW2d417 

Utah—Hnmidinea v Remoo. Inc. 517 P2d 1309. 30 
Utali2d348 

To fimcbie Hen 

Fla.—Ndaoo'a, Inc v Hali&x Conat Co, ^)p. 305 
So 2d 840 

del—Bankecs Investment Co v Humidirey. 369 P 2d 
608 

Tex—Space Oty Cooat Co v Oifford-Kill & Co, 
CivApp,468SW2d897 
Utah—Petty Inv CO V Miller. 576 P2d 883 
Open aoeomit 

(1) Ingenenl 

US^Aodio—Visual Marketing Coip v OmxmCorp, 
CANM, 545 F2d71S 

La.—Scarborough v. Nelson. App, 371 So 2d 1261 
dcLr-Sanddm v Brooks Flame-Spray, Inc, 403 P 2d 
471—Nicholaoo v Thixton, 4^ P 2d 434—^Ii^mm 
V Liberty Nat Bank & Trust Co of Oklahoma 
Oty, 533 P.2d 975 

Tex—Dixon v Mayfield Bldg Supply Go. Ihc, Qv 
App.543SW2dS 

(2) Hdd erroneous where no open acooimt mvolved 
NM—Tabet Lumber Co v Chalamid aa, App, 489 

P2d88S,83NM 172 

(3) Failnre to oomidy with statute predudes attorney 
fees 

Lsl—C apital Recovery Assistanoe, Inc v Nelsott, App 
2 Or, 424 So 2d 357 

(4) Smglft trwi—rtinw fUls withm definition of “open 
aocount** 

La.—Gonuneroal Credit Cbims Services, Inc v Rich- 
ardson, App 1 Or, 454 So 2d 177 

Suite Amt labor and matorlab 
US—Bagjby Land ft Cattle Co v Cahfbrma Livestock 
Commission Co. CATex, 439 F2d 315—Clark 
Advertising Agency, Inc v Ttee; CATex. 490 
F2d834 

FlL^-Zwak V Br ow n , App. 251 So 2d 338 
La—Express Rcady-Mix, Inc v FtemmrSmidi Servic¬ 
es. Inc, App, 272 So 2d 426. 

Tex—Oanda, Inc v AH Plastics Mbldmg. Inc, Ov 
App. 321 S W 2d 940, err ref no rev err 

Conditional nies contract 

Gal—Shapno v 104 CalRptr 533, 28 CA.3d 

261 

Dedaratory Jnd^aait ia tmit estate 

NC—Tnppv Tapp. 193SE2d 366, 17NCApp. 64 

Or-Biwina v. Unger. 501 P2d 1262, 263 Or 239. 

Swom aceomit 

Tex^-Dokoz v Employers Caa. Go., OvApp, 504 
SW2d 625—Askeo Eagmeenng Corp v Motel 
Chemical Carp, Qv App, 535 SW2d 893. 

Suit to enfbrce pidblic right' 

Ahska^-Orrgoryv Sanaer. 574 P 2d 445 
ChU^Amenean Federat i oo of Labor and Googreas d 
IndnB. OigamzatMas v Cabforma Emplaynicat De- 
vetopmeot Dept, 132 GalRptr 193, 88 CA3d 
811 

RI—Frovidenoe Journal Co v Mason, 339 A 2d 682, 
116RL6H90ALJL3d 383 

Statate appHcahle 

Tex—Alhsoa v DondM, OvApp, 531 SW2d 445 
Not conrtte oral dedston 
Wadi—Natwoal Steel Const Go. v Natioiial Union 
Fire Ins Co. of Pittdiiirdi* 543 P2d 642, 14 
WadiApp 573 
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Postdecree proceedings 

ni—Doggett v Doggett 336 NB2d 983, 9 DlDcc 
47A51 niApp3d868 

**Privnte attorney general** doctrine of attorney 

ISms 

(1) Statutes may authorize the award of attorney fees 
on pnvate attom^ general the»y 

Gd—Woodland HiDa v Oty Councii of Los Angelea, 
154CalRptr 503, 593 P2d 200,23 C3d917—Sei^ 
nmo v Pnest 141 CdRptr 315, 369 P2d 1303,20 
Gd 3d 25-4Save El Toro Ass'n v. Days, 159 Cal 
Rptr 577, 98CA3d344 

(2) Fundamental otgective of private attorney general 
doctrme of attorney fees is to encourage suits effectuat¬ 
ing strong public pOhey by awarding substantial attor¬ 
ns fees to those who successfully bring such suits and 
thereby bang about benefits to broad class of ottzens 
Cd—Woodland Hills v Oty Council of Loa Angeles, 

154 CdRptr 503, 593 P2d 20a 23 C3d 917— 
Rich V Oty of Benicia, 159 CdRptr 473, 98 
CA3d428 

(3) Doctrine rests upon recognition that pnvatdy 
initiated lawsmts are often esaentid of effectuation d 
ftmdamcntal pnUic policies embodied m ooutitutional 
or statutory provismns and that without some mecha^ 
wwm authonsmg award of attorney fees, private actions 
to enforce such important public policies will as piao- 
ticd matter frequently be mfiBasible 

Cd—Woodland Hills v Oty Council of Los Angdes. 
134 CdRptr 503, 593 P2d 200. 23 C3d 917 

(4) “Pnvate attorney genenl" theory for awaidmg 
attomey fees 18 predics^ upon achievement of benefits 
substantial frmn viewpomt of ^oexal public but too 
ejdiemerd from standpomt of mdividud benefiasnes to 
warrant apphcation of “substantial benefit” theory 
Cd—Rich v Oty of Bemaa. 139 CdR^ 473, 98 

CA3d428 

(5) Award under federal statutes see CJS Federal 
Ovil Procedure $ 1285 

Attorney fee award may be justified even where 
ptemtiff's fegal acUoo does not lead to fevorable final 
judgment 

Cd—Westside Community fbr Independent Livmg. 
Inc v Obledo, 188 Cal Rptr 873,657 P 2d 365, 33 
CA3d348 

(7) Andies only to avil cases. 

Cd—In re Head. 1 Dist, 213 CalRptr. 304^ 167 
CA3d244>ieviewgr 215CalRptr S4a701F2d 
365 

(8) Naiher successftil nor prevaihiig parties entitled 
to attoney fee under pnvate attorney geoenl doctnne 
Cal—Mana de Lourdes P v Riles, 2 Dot, 214 Gd 

Rptr, 20^ 167 C A.3d 138, review gr. 215 CdRptr 
833, 701 P 2d 1173 

Medical malpractice caaea 

Fla.—Bsker v Varda, App, 416 So 2d 1190 

71 NJ—Bergen County Sewer Authontyv Borough 
of Bergenfidd, 361 A2d 621, 142 NJSuper 438 

72 US—Sam Finky, Ino v. Pilcher, Livmgston ft 
WaUaoe^ Inc, D.COa., 314 F Sapp. 654—Ihoiiws 
v Delta SS Lues, Ihc, DCPoerto Rico, 58 
FRD 335 

Ala—Mitcfadl V Fhedlander, 19 So2d 394^ 246 Ab 
115 

Gd—Russdlv Carlesoii, 111 CdRptr 497,36CA3d 
334 

Cdo—Lovell day Products Co v. Statewuie Supply 
Go, App, 380 P2d 1278, 41 Goto App 166 
Oa-Terry v Wonder Seal Co. 170 SJB2d 745, 120 
OaApp 423—Canal Ins Co v Lawson, 181 
SE.2d91, 123 GaApp 376 
m—CJJS. citad Ready v Ready, 178 NE2d 65Q, 

636, 33 m App 2d 145,100 A LJR.2d 387—Thom¬ 
as V. Thomai, 321 NE2d 159, 23 IH App3d 936. 
La.—Oonzalesv Southwest Mbbde Homes, Ihc, App, 
• 309 So2d 780, writ den., Sup, 303 So2d 239 
Mich^reddv Forster, 156SW2d606,9MidiAppi 
215. 

Mmn—Fownes v. Hubbard Br o adca st i n g Inc, 246 
NW2dm310Mnm 34a 
NY.-Eidiaker v York Telephone Co, 14 N.Y^ 
SJ2d 17, 171 Mlae 847, revd. on oCh gids 30 


COSTS §218 

Page 458 

N Y S 2d 723, motion dism. 33 N Y S 2d 383, 263 
AppDiv 957—Robinson v HaU Gab Carp, 365 
NYS2d 118, 81 Miso2d369 
C%io—Ongger v Oty of Nteth Rcyalton, 394 N E2d 
353, 59 Ohio Mise 103. 13 003d 302 
Tex^&MGonstCo v Whiter Ov App. 371 S W 2d 
780i err tef no rev err 

Wash—Hsu Ymg Li v Tang, 557 P2d 342, 87 
Wadi 2d 796 

Wis—Oty of Bdoft V Towns of Beloit, Tnrtle and 
Rock, m Rock Co, 177 NW2d 361, 47 Wi82d 
377 

Unsosteiiiable litigetioii not neceouily flrlv- 
olons 

Fla—Qreater dearwater Chamber of Com m erce , Inc 
V Modem Graphic Arti, Inc, App. 2 Dist, 464 
So 2d 394 

Bad fedtli not shown 

Ga—Shearer v Onffin, 210 SE2d 5. 233 Ga 47. 
m—Hbuditon v Novak, 292 NE.2d 905, 9 Bl ApixSd 
699 

Mich —Lindhont v Ingersoll, 228 NW2d 415, 58 
MiehApp 446 

V?hnt constitntes had fedth 
Cd—Inyo County v Oty of Los Angeks, 144 Cd 
Rptr 71, 78 C A 3d 82 

Ga.—WiUbma v Bdl, 190 SB 2d 818, 126 GaApp 
432 

m—Gtandys v Sptmg Sdt Water Cnndrtioiimg Co., 
242 N.E2d454, 101 m App 2d 225 
Suite involring enstody of cUldiai 
NC—In re Custody of Hopper, 182 SE2d 228. 11 
NC App. 611, cert den 184 SE.2d 884, 279 N.C 
726 

Obathmey diown 

US—MidroeeFoods, Inc v.Roman, CA.PuertoRico, 
454 F 2d 1159—Rivera v Reden A/B NotdsQcr' 
nan, C A Puerto Rico, 456 F 2d 97a cert den 93 
S.Ct 124, 409 US 876, 34 LEd2d 128 
ReAiial to pay diapntod claim not equivalent of 
atnbbom Utigionanen 

Ga-WiDiams v. Bdl, 190 SE2d 818, 126 Ga.App. 
432 

Brivoloiia litigation 

Fb—Wilhamsv Stewart, App 2 Disc, 424 So 2d 206 
73. NY.—Hayman v. Moms, suina, n 49 
Old—Wdliamsoa v Wnmnighani, 186 F2d 644, 199 
Old 393 

Tex —Stafford v Ikennan, Ov App^ 498 S.W 2d 703 
BeammaUe exevdae of govammeiial power 
Gd—Coast Bsnk of Holmes, 97 CaLRptr 3a 19 
C A 3d 581 

74 Fla.—Rivera v Deauvilb Hotel, Employers Ser¬ 
vice Corp, 277 So2d 265—Jackson v Hatch, 
App, 288 So 2d 364, 66 AXR3d 1083—Florida 
Nat Bank at Gamesvilb v. Alfred ft Ann Gold- 
stem Foundation, Inc, App, 327 So 2d 110 

Tex—Houghton v. Whoksab Ebetrome Supply, Giv 
App., 435 S WJd 216, err. zef no rev err. 

75 GaL—Waibce v. Kerr, 108 P2d 754, 42 Cal 
App 2d 182 

Cola—Witters v Dsmeb Motors, Inc, App, 324 P 2d 
632 

Dd—Oahotti v Ttavden Indem Co, Sttycr, 333 
A2d 176 

Fb^-Oieat Am Indem Co v Williams, 85 So 2d 
619 Jsckion v Hatch, App. 288 Sa2d 564, 66 
AL.R.3d 1083 

Ga.—Boh V Ridcett 238 S E 2d 706,143 GaApp 337 
m-Palmer v Gdlaxde, 38 NE2d 352, 312 niApp 
230—Year Investments, Ihc v Joyce, 195 N E2d 
21, 44 IlLApp2d 367—Orandyt v Spring Soft 
Water Cooditiaiinig Co, 242 N E 2d 4H 101 Dl 
App 2d 225 Sarelas v Akxander, 270 NE2d 
558, 132 IlUpp2d 380 

Ind—Donat v Indiana Busmeas and Inv Trust, 259 
NE.2d 428, 147 IndApp 276 
lowfr-Thom V. KeDqy, 134N W2d 545,257 Iowa 719 
La—Viator v. Hayncsvdb Mercantib Go, 88 So 2d 1, 
230 La 132. 
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§218 COSTS 

Page 458 

Muk—inosoherv Bucolb, l<3NW2d 637, 13Mich 
App }33 

Neb—Ehlera v Campbell, 66 NW2d 585, 159 Neb 
328—State ex rd School Dist of Soottd>lufr v 
EUis. 70 NW2d 320. 160 Nd> 400-Mortoii v 
Travelers Indem Co, 106 NW2d 710, 171 Neb 
433—United Services Auto Ass*n v. Hills, 109 
NW2d 174 

NJ—Clements V Oements, 19 A2d 644^ 129 NJEq 
350. 

NY—Yutchmtch v Blueway Tmlways, 29 NYS2d 
432—Evente Trading CorpotBtKm v Wai^ness Re¬ 
alty Corporatioii, 34 N YS2d 856, 178 Misc 503 
-^Anonymous v Anonymons, 242 NYS2d 374^ 
39Mttc2d995 

ND—United Devdopment Corp v State Highway 
Dept. 133NW2d 439. 22ALR3d662 
Old —Tipton V Standard Installment Ftnanoe Co, 418 
P2d309 

Or—Railton v Redmar, 304 P2d 408, 209 Or 80 
Tex—Jack Ritter Inc Oil Co v SdU, QvApp, 443 
S W2d 925—Kndiel v Capital Nat Bank in Aus¬ 
tin. 518 SW2d 795, on remand 523 SW2d 799, 
err ref no rev err 

Utah—Nelson v Newman, 583 P 2d 601 
Wadi—State ex rd Macnv Oty of Bremerton, supra, 
n 49. 

Statnte miigt be ftriedy interpreted and applied 
m—Medical Modalities Associates, Inc v Quick, 382 
NE2d 62a 22 IlLDec 300, 65 lUApp3d 300 
La—Fuchsv LaBruyere^ App, 242 So 2d 349, wnt ref 
244 So2d 858, 257 La 988—Scfawegmann Bros 
Chant Super Markets, Inc v Mouton, App, 309 
So 2d 68a application den. Sop, 310 So 2d 845 
NJ—Bergen County Sewer Autbonty v Bosou^ of 
Bergenfidd, 361 A 2d 621, 142 NJSaper 438 
Or —Douglat County v Brown, 600 P 2d 945, 42 Or 
App 527. 

Tex—Brenanv LaMotte, Ov.App, 441 S W2d 626— 
South Bmldeis. Inc v Biovm, OvApp, 449 
S.W2d 542, err ref no lev err—Riaenbeck v 
Buttgen, Ov App, 450 S W 2d 696 

Baabofsntt 

(2) Other statements 

US—Paul OXeaiy Lumber Oorp v Mdl Equipment, 
Inc, DCMm, 332 FSupp 1144, afld 448 F2d 
536 

Qa^-Bnggs v Southern Bakenea Co., 182 S B 2d 459, 
227 Qa. 663 

Tex—Pigev Superior Stone Products, Inc., CSv App, 
412 SW^ 66a err ref no rev etiw—Ball v 
Cooper-Stanley Co, Civ App. 413 SW2d 467 

Affidavit 

(1) Iowa—Wable v Klme. 100 NW.2d 1Q2. 251 
Ioim255 

(2) Texv— Brooks v HigUand Resonroei. Inc. Qv 
App, 440 S WJd 401, err ref no rev err., 446 S.W 2d 
6 

Stetiite inapplicable 

N Y.—Q^dand v. Schwartz Movmg ft Storage Corp, 
483 NYS 2d 945, 126 Misc 2d 744 

**PcraQa** held to indnde corporatkm 
US—US for Use and Benefit of Caldwdl Foundry ft 
MaduOo v.TexaaConst Go.CATex,237 F2d 
705 

Tex—Chndier v Southwest Workover Co, GivApp, 
286 SW2d 291—Wyehe v Widuta Engin ee ^ 
Co. CwApp. 374 S W2d 72S-Ndea v. Rigtime^ 
Ine, QvA^. 392 $W2d 754, err. ref no rev 
eir.r—Tenneoo Od Gol v Padre Dtdhng Go. 453 
;awjd 814 

Claini heU not witli&i atete te 

U ft—Todd Shipyarda Corp v Jasper Elee Service Go.. 
C A.Tex.. 414 F.2d 8 

Ahu-McCdlodi V Rrfoem, 296 So.2d 163, 292 Ala. 
.17^ 451. 

Anz—McEldowiMy v. Ofoom Sdmal Dist No. 8 Mat^ 
leopa County, 600 PJd 29. 123 Anz 416 
ChL-lfizoav^ Los AngelH Ooimty. 113 CaLRptr 
38CA3d370 


HI—Ghdden v Fanners Auto Ins Ass’n, 312 NE2d 
247, 57 m2d 330 

Ky —Holsclaw v Stqihens. 507 S W 2d 462 
La —Port City Const Co v Heinisch, App, 161 So 2d 
137—Liwerant v Elwm Corp, App, 206 So 2d 
766 

Md—Brown v Haxdisty, 395 A2d 154, 40 MdApp 
688 

Or—Heen v Kaufinan, 480 P2d 701, 258 Or 6 
Old—Globe ft Rqiubhe Ins Co of America v Inde¬ 
pendent Tmekmg Co. 387 P2d 644—Rex Oil 
Refining. Ine. v Slnrvan, 443 P.2d 82 
Tex—Vahlsmg Chnstma Corp v Ryman Wdl Service. 
Inc. QvApp. 312SW2d 803 

Doctrine of etrictieeiiiii juris not applied 
Tex—Wydiev Wichita Engmeenng Go. QvApp. 374 
SW2d728 

Statute constmed 

Gal —Mabee v Nurseryland Garden Centers, Inc. 152 
GalRptr 31, 88CA3d420 
m— Tabor ft Co v Oorenz, 356 NE2d lisa 1 
nLDec 868,43 m App 3d 124 
N.C—Hidav AIbert8On,200SE2d4a 284NC 236 
Or—Johnson v White, 439 P2d 8, 249 Or 461—Lan¬ 
ders V East Texas Motor Freigiht Lines, Inc, 513 
P2d 1151, 266 Or 473—Dean Vmcent, Inc v 
Knthdl Laboratones, Inc, 532 P2d 237. 271 Or 
356 

Tex —Burke v Merrill Lynch, Pierce, Fenner ft Smith, 
Inc, QvApp. 363 SW2d 392—Nolen v Rig- 
tune. Inc, Qv App, 392 S W 2d 754, err ref no 
rev err—New Amsterdam Cas Co v Texas In¬ 
dustries, Inc, QvAi^. 408 SW 2d 733, revd on 
oth grds,Sap,414SW2d914-TeniieooOilCo 
V Padre DziEmg Co. 453 S W2d 814—Dowdy v 
Hale Supply Co. QvApp. 498 ftW2d 716 

Allowanfie not aniiiorized 
U S —Todd Shipyards Corp v Jasper Eke Service Co. 
C A Tex, 414 F 2d 8—Salem Towne Apartments, 
Inc V McDamel ft Sons Roofing Co. DCNC, 
330 FSapp 906—Olassman Const Co, Inc v 
Maryland Qty Plaza, Inc, DCMd, 371 FSupp 
1154 

Cal-Sdhlocker v Schloeker. 133 CalRptr 485, 62 
CA3d921 

Fla—Rensselaer Elec Go v T E Ibbetson ft Co, 
App. 311 So 2d 674 

Oa/—D H Ovennyer Co v Nelsan-Bianiley Glass 
Co, 168 SEJd 176, 119 OaApp 599^Pidtett v 
GhambleeConst Go, 186SE2d 123, 1240aApp 
769-Winisv Kemp. 204 SE 2d 486,1300a App 
758—Palmer v Hbwse, 212 SE2d 2, 133 OaApp 
619 

lU—Peof^ ex rri Hoiwitz v Gaud, ZIS N£.2d 255, 
34I112d306-4Jib«iv Brady, 230 N£ 2d 65, 86 
lUAppZd 158-OllaTC v Momak, 249 NE2d 
178, 110 BLAppZd 327-^oiies v DeWlg, 323 
NE2d 475, 25111 App 3d 423 
La—Omffire v Montgomery Ward ft Co, App, 237 
So2d 402^4detr(^)6htanBankof Jefforsonv Sum- 
men, App., 257 So 2d 179, writ ref 259 So 2d 914, 
261 La. 4^—Dieael Engine Repaiis, Ine v Pomt 
Landing; Inc, App., 291 So 2d 793. 

Mass—Levy v Bcndetion, App, 379 NEJd 1121, 66 
MaasApp 558 ' 

Mb^In re Kor, App. 547 8.W2d 837 

Nev—Peterson v Fteeman. 477 F 2d 876, 86 Nev 8Sa 

N.H—Ekoo Enleipnaes. Inc. v Rami Fortm Coast. 

Inc., 382 AJd 368, 118 N H 37 
NM-Bnto V Gupenter, 472 PJd 979, 81 NM 716 
NY—F. a Von Damm. Inc v New York TeL Co. 

303 N.YS2d 763, 60 Mttc2d 677 
NXl^Manne Ecology Syitemi. Ino v Spooners Creek 
Yacht Harbor, Ino., App, 253 SE2d 613, 40 
NCAiip.726. 

Ohio—Onmei v Mordand, Oom.FL, 322 KBJd 699, 
41 Ohio lifnc 69. 

Or—Oregon Farm Bureau v Thnmpemi, 378 PJd 563, 
235 Or. 162. adhered to 384 PJd 182, 235 Or 
162-Jolmaaa v. White; 439 P 2d 8. 249 Or 461 
RX^-Mafanou v. ifowen. 333 A2d 42a 114 RJ 399. 


Tex—Charlie Thomas Courtcty Ford. Inc v Sid Mur¬ 
ray Agency, Ctv App, 517 ftW 2d 869, err ref no 
rev err 

UtalH-Lyman Orazmg Ass^ V Smith 473 P 2d 90S, 24 
Utah2d443 

Wb—A ppliance Buyers Credit Corp v Cnvdlo. 168 
N W 2d 892, 43 Wb 2d 241 

Borden of proof 

Dl—Horween v Dubner, 216 N E 2d 288 68 HI App 2d 
309 

Tex—Stafford V Brennan, Qv App, 498 S W 2d 703— 
Pockrus V Conndly, QvApp, 521 SW2d 115, 
err ref no rev err 

Evidence 

Oa—Brooks v Steele, 229 SE2d 3. 139 OaApp 496 
m—Horween v Dubner. App, 216 NE2d 288, 68 
niApp2d309 

La—Dickson v Moran, App, 344 So 2d 102 
Tex—Metgek v Houston, QvApp, 436 SW2d 951, 
err ref no rev err 

Statnte penal In natnre 

Aric—Owens v American Bankers Ins Co, 413 S W.2d 
663, 242 Ark 343 

m—Voss v Lakefiont Realty Co. 365 NE2d 347, 8 
HlDec 109, 48 HI App 3d 56 
Tex—Stafford v Breonan, QvApp, 498 SW2d 703 
Statnte complied wifii 
Tex—Rosen v Peck, Qv App, 445 ftW 2d 241 
Statnte held not micoiiatitiitioiial 
Tex—Tenneoo Oil Co v Padre DtiUmg Ca, 453 
SW2d814 

Wash—Mahnkey v King, 489 P2d 361, 5 WaahA])p 
555, 51 ALR3d 1331 

Pleading 

Cal—San Lms Obuqio Biy Properties, Inc v Faaflc 
OasftEkc Co. 104 Cal Rptr. 733,28 C A 3d 556 
Nev.—Peacock Jewelers, Inc v Nevada State 556 
P2d 1266, 92 Nev 654 

Tex—Bqysen v Secimty Lumber Go, Inc, GivXpp, 
531SW2d454 

Statnte not complied with 
Ala—Security Transactions, Inc. v Nelson Excavating 
ft Pavmg Co, Inc, Qv, 314 So 2d 297, 55 Ala 
App 223, cert den 314 So2d 304^ 294 Ala 768 
NY-^pearv Spear. 421 NY$2d 277. tOl MBc2d 
341 

Award to organiaatlon providing free legri aov 
vice 

NY-Atamanuk v. Kwok Ynm Wong; 368 N.YS2d 
733, 82 MBc2d 1059. 

Strict eonatmctioii 

US—Matter of American Beef Packer^ Ino, CA 
Nd)., 548 F.2d 246. 

Fla—Stone V Town of Mexioo Beach. App, 348 So 2d 
40 

ra-Dudanasv Plate, 358 NEXd 1171.3 HlDec 486. 
44I]LApp3d901. 

Stetate pen aiwi vn not nmndntery 

Anz.—Chde K. Carp v. Rosenthal, App.. 574 P2d 
85a 118 Anz. 63 

Snbetanfial compHmre reqnired 

Oa—General Eke. QeditCbrp v Brooks. 249 SE2d 
S9a 242 Oa. 109. (Bsapptoving Farnan v Natiooal 
Bank of Oeorgia^l42 OaApp 777.236 S EXd 923 

A statutory requirement that a non- 
prevaOmfir party pay attorney fees that 
is substantive in nature can be applied 
only prospectively.’* ‘ Where, how¬ 
ever, such a statute is remedial and 
proc^ural and does not affect sub¬ 
stantive claims for rdief a retroactive 
application is proper.’*^ 

784 Golo^—ABdinrch v Piqieet Unkom. Ltd,. 516 
P 2d 441. 33 Colo App 173 
Fla.p-Thidall v. Milkr. A^ 2 DbL, 463 So 2d 1262. 
review den. 475 So 2d 69^Yonng v ARenhana. 
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472So2d nS2, diMpiKDviiigFbukointz V Ftopst, 
444 So 2d 1225 and Bedwsda Radiology Aaaoc^ 
PA V Yafbc!, 437 So2d 189, 

752 Uaho-Jensm V. Shank, 585 P2d 1274^ 99 Idaho 
545 

Ohio-State v Mocm^ 138 N,EJd 640, 145 Ohio St 
599,40 00 531 

Presentation of claim within spech 
fied number of days for personal ser¬ 
vices may be required by statute prior 
to suit m order to permit recovery of 
attorney fees.’** 

753 Tcx^Hnff v Fkkhty Umon Life Ina Go, 312 
S W2d 493, 158 Tea 433-Axanaas Natoial Gas 
Ca V Renfto,CivApp,430SW2d591.eiTKf 
no rev an*—Shiven v Fenhs, QvApp, 438 
S W 2d 585, err ref no rev err 

SMOfmaUe in any snit 
Tex—Hodaonv Smith, Civ An>f 391 SW2d 441, err 
ref no rev err 

Intamtion hdd anfficfeiit pr cacnta tlon of 

Tex^-Hudaon v Smith, CivApp, 391 S W2d 441, err 
ref no rev err 

Pmpoie 

Tex—Hudson v Smith, QvApp. 391 SW2d 441 
Fonnal pnaentaddn not neceanry 
Tex—inidscm v Simtfa, Giv,App, 391 S W2d 441, err 
ref no rev err—Wiazma v Wiloox, Gtv App, 438 
S W 2d 874i err ref no rev ere 
Fonnal demand for payment reqidred 
Tex—O ft W Mann^ Inc v Moms, CnrApp, 471 
SW2d444 

FDing of rfaiin inanlBident 
Tex—Staffiml V Brennan, CkvApp, 498 SW2d 703— 
Stark Roofing Co, lac, v Wm Cameron ft Co, 
Whoksak^ QvJ^, 500 S W2d 874 

page 459 

74 US—In re Dearhcan Marine Servioev Inc, CA 
Tex, 499 F,2d 243, leh den. 512 F2d 1061, oert 
di8m96Sai43.423US 884,44 LEd2d 118 
Alaskft—AIbntton v Lanon*s Estate^ 428 P2d 379— 
FereeOy Baxter. 484 P 2d 250 
Anz—Dxvn v. Davit, 449 P2d 64^ 9 AnzApp 49 
Ghl—Mmrs v. Mean, 4 CalRptr 418, 180 CA2d 
484—Western Concrete Strunnret Co v James I 
Bunes Const Go, 23 GaLRptr 504,204 CA2d 
1—Independent Ixoa Works, Inc. v Tulare County, 
24ChlRptr 341.207CA2d 144-ScoCtv Travd- 
odge Corp. 71 GdRptr 547, 245 CA,2d 881— 
Chamaka v. Smith, 89 CdRptr 99, 10 C A 3d 
200 

Colo—Witten v. Danidi Motors, luc, App, 524 P2d 
63Z 

FhL—Canon V AUen, App, 219 So 2d 49 
n—Year Investments, Ine v Joyces 195 NE2d 21,44 
nLApp2d 347—Hdrween v. Dnbner, 214 NE2d 
288,48mApp2d309^-l]flfingv WiDn, App, 227 
NE2d 797, 83 inApp2d 384—Andes v Roakm, 
240 NJB.2d 739, 98 mApp2d 477-Oxxiidys v 
^»ing Soft Wafer Condhkmmg Co, 242 NE2d 
454, 101 m>^2d225 

La—State Throng DqA of Hi^nrays v Tetrcboone, 
App, 349 So,2d 934, writ den. Sup, 351 So2d 
166. 

Mb—Burtonv Burfen, App, 475 S W 2d 423 
Nd>—A]iokar>Butte Lufeber Co v Makibi, 142 
NW2d314, 180 Neb 254 

Nev—Stoker v Jun Marsh Am. Carp, 532 P 2d 1031, 
91 Nev 144 

NH—PhillipB Exeter Academy v. Okason, 157 A.2d 
749, 102 N.H 349. 

NJ—Fidelity Umon Trust Co v. Berebfalnin, 221 AJd 
758,91 NJ Soper 551 

NM—Keeth Ost Go, Ino v Jadcson Greek Cittk 
Oo,570P2d918,91NM 87 
NY—SuflbOc Hbnemg Servicea V TovmofBrookha- 
ven,418NYS2d452, 49 AD2d 242,app diam 


396 NE.2d 485,48 NY 2d 452,421 NYS2d202, 
and 403 N E2d 458,49 NY 2d 799, 426 N Y S 2d 
735 

Ohio—Dentsch v Deutach, 217 NE2d 240^ 4 CEuo 
App2d 173 

Pa—In re Ward’s Estate^ 38 A2d 5a 350 Pa 144—In 
re Tnmbk’s Estate, 140 A2d 609, 392 Pa 277 
Tex—H Richards Oil Co v W S Ludae, Inc, Qv 
App , 391 S W 2d 135, ere ref no rev err 
Wash —Crc^ Ccrnst Co v Whatcren-Skagit Crane Ser^ 
vicelne.473 P2d 438, 3 WashApp 222 

AUowaUe to losing party 
Tex—District Judges q£ CoQm County v Commission- 
en Court of CoUm County. App 5 Dist, 677 
S W 2d 743, ere ref no rev err 

Rfiftisal as matter of kvr improper 
Nev—Lyon v. Walker Boudwm Const Co, 503 P2d 
1219, 88 Nev 446 

NC—Godwm v Wadiovia Bank ft Trust Co, 131 
S.E2d4S4. 259 NC 52a 

Denial not abnse of discretton 
Alaska:—Qty of Valdez ▼ Valdez Deveiopaient Co, 523 
P 2d 177 

Idaho—Cunningham v Bundy, 600 F 2d 132, 100 Idaho 
456 

m— Thomas v Diomas, 321 NE2d 159,23 m App3d 
934. 

Mo —Labor's Pdiicstinnal and Pdibcal Qnb—Indqien- 
dent v Danfoith. 541 S W2d 339. 

NH—Ransmeur v Tune Share Corp., 338 A 2d SSa 
115 NH 300 

NM—TnqiHo v Romero, 481 P2d 89, 82 NJd. 301 
Ohio—Lozier v Klme, 319 NE2d 204, 40 Ohio 
App 2d 277. 

Tex—Wideman v Gardner Flyers, Inc, Qv Aj^, 464 
S W 2d 160, err rd no rev ere 
Utah^upev Menlove,417P2d244,18Ufeh2d 130 
Wash—State v O’Connedl, 523 F2d 872, 83 Waah2d 
797, 77ALR3d874,Qp supp 528 P2d 988, 84 
Wash 2d 402 

Discretion abased *in awarding attorney fees 
m—Meekerv Beeson,395NE2d498,32mDec 448, 
74 IlLApp,3d 940 

NY—Carl Ally, Inc v Mahoney, Cohen ft Co, 346 
NYS2d43a47AD2d874 
Or—American Petrofina Go. Of Texas v D ft L Oil 
Supply, Inc, 583 P2d 521, 283 Or 183 

Conrts shoiild follow conservatlye Policy 
Mum—Boidiert v Borehert, 154 NW2d 902, 279 
Mum 14 

Discretioa beld sbnsed where award manifestly 
unreasonably low 
Alaaka-Palfy v Rice, 473 P 2d 606 
Test to determine abuse of discretion 
Wash—Lumfeid v Waldnp, 493 P2d 789, 4 Wash 
App 424, 51 AXR.3d 513. 

Discretion held not abused in awarding attorn 
fees 

Alaska—Redman v Department of Ed, 519 P 2d 740 
Anz—Sonnenbeig v. Aahby, 495 P2d 50a 17 Anz 
App 4a 

Gal—Seibert v Sears, Roebuck ft Co, 120 CalRptr 
233,45 CA3d 1 

Colo—Wood V. Jensen, App, 585 P2d 309, 41 Colo 
App 301. 

Fla—Calvary Chnrcb, Ine v Siegd, App, 358 So 2d 
1134 

m—Kostbade v. Tdfotd, 301 NE2d 321, 13 m 
App 3d 941 

Mass.r—Niekenon v Fidnoiary Tract Co, App, 375 
NE.2d 357,6MsstApp 317 
N-Y-Readhober v Readhnber, 393 N.YSJd 7a 57 
AJX2d 552. 

NC—Sawyer v Sawyer, 204 SE.2d 224^ 21 NCApp 
293, oert den 205 SE2d 723, 288 NC 591. 
TeXd—Thomas Gooveyar Co., Ine. v Portec; Inc., Qv 
App., 572 SW 2d 341 

Utah-Beckstrom v. Becksttom, 578 P2d 520 
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WadL—Lanes V Yaknna Fubbc Schod, Yabma Scbod 
Dist No 7. 533 F2d 14a 12 WaduApp 939. 

Dfecretion not nnbridlsd 

Fla—Cowart v Gilson, App ,271 So 2d 821 

Intent of stotnte 

m—Kolkovich v Tosohn, 311 N.E2d 782, 19 m 
App 3d 524 

Or-BeU v Areant, 585 P2d 744, 34 OrApp 795 
Wash—Seattk School Dist No 1 of Kmg County v. 
State, 585 P2d 71, 90 Wash 2d 474 

77 US-CoastalOubv ShdlOilQ>,D.CLa.,51 
FSupp 819.revd onoth. gida., CCA, 141 F2d 
382. idi den. 142 F2d 245 

Alaska—ASuitton v Laraon’s Estate 428 P 2d 379. 
Cal—Galifenua Bldg Co of San Dugo v HaOe, 181 
P2d 404,80CalApp.2d229 
DC—Yancey v Yancey, Mun App, 184 A 2d 
kav Hales, 207 A 2d 657 

Ga—SotomonRefitgeraboo, Inc v Otontn, 252 S E.2d 
484, 148 GaApp 772 

ni—Elfinan v Evanston Bus Co, 184 NE2d 787, 34 
I]lApp2d 449.revd on oth grds 190NE2d 348, 
27 in 2d 409—Midwest Bank ft Trust Co. v Ser^ 
ver, 195 NE2d 203, 45 lILApp2d 153-Andea v 
Roskm. 240NE2d 739, 98 IH App 2d 477 
Ind—Raodi v Qick Theatre, 374 NE.2d 544, 174 
IndApp 130 

Iowa—In re Robmaon'a Estate, 10 N W 2d 43,233 Ibwa 
613—Petit v Ervm dark Const Co, 49 N.W2d 
508, 243 Iowa 118 

Mo—Rook v John F Oliver Trudcmg Co, ^ip, 505 
SW2d 157 

Neb-Cockle v Cockle. 281 NW2d 392, 204Neb 88 
Nev—Eddund v Nevada Whoksale Luniber Co., 596 
P2d 218, 95 Nev 430 

NY—Grove St Realty, Inc v Testa, 418 NYS2d 
858, 100 Miac2d 278 

Old—Mdkr v Liberty Nat Bank ft Trast Ca of 
Oklahoma Qiy, 391 P2d 269 
Or-Fuller v. Tiffin, 551 P2d 1041, 275 Or 437. 
Tex.—Franzen v Universal Credit Co, QvAi^, 132 
S W 2d 148, err dum., judg correct 
Wash—Beadle v Barta, supra, n 49—Piecce v Lake 
Stevens School Dot No 4, Snbhoimsh County, 529 
P2d8ia84Wash2d772 
Wyo-Combs V Walters, 518 P2d 1254 
Rnfeei of Conrt 

Nev.r^Arky v Liberty Mut Fire Ins Go, 388 P.2d 
576, 80 Nev 5. app after remand 404 P 2d 424, 81 
Nev 411, app a^ remand 458 P 2d 742^ 85 Nev 
541 

Reduction 

Alaska—Dedeer v Aurora Motors, Inc, 409 P2d 403 

Deniil in cnor 

Alaska—Greater Anchorage Area Boroa^ v. Real 
Property Taxp^m'S Ass’ll. 513 P2d 1103. 

La.—Chapotel v Baiky LmoahK^Mercmy, Inc, 363 
So 2d 451 

So also, undor a rule of practice autho- 
rizmg ^owance of legal fees in speci¬ 
fied situations, only in those situations 
are sudb fees allowed.”** 

7JJ5 U O—Lqucbutz v Qradon Jewdty Corp, D.C 
Tex, 373 F.Sopp 375 

Mibh—Oonda v Detroit'MMoaib Hoqatal AiB*n, 217 
NW.2d 90S, 52 MiduApp 516. 

NJ—Sunset Beach Amusement Corp. v Bdk, 142 
A2dS34,33 NJ 142. 

78 AbL—Man Appraisal Services, Ino. v Ckmucha* 
d, 372 So 2d 850 

79 Cal—Traut v Csrksan, 112 OdRptr 282, 37 
CAJd 337. 

NJ—U.a Pipe ft Foundry Co. V Umtod Stedwodcen 
of Amenoa, aO-AFL, Local No 2026, 181 A2d 
353, 37 N J. 343 

80 US—Cement Aabcstot Products Ool V Hartford 
Ace and Indem Co, CA.06k>, 592 F2d 1144 
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Anz—^Hjrde Park-Lake Paik, Inc v Tucson Realty & 
Trust Co. SOO P2d 1128. 18 AnzApp l^tO 
Cal—Wiener v Van Winkle^ 78 CalRptr 761. 273 
C A 2d 774—Iverson v Spang Industnes. 119 Cal 
Rptr 399. 45 C A 3d 303 

Conn —Bndgqiort Singer Emp Federal Credit Union 
V Piczko. 222 A2d 749. 3 ConQr 621 
Del—In re Dougherty’s Will. Orph. 114 A 2d 661, 10 
Teny 273 

D C —Sundown, Inc v Canal Square Associates, App, 
390 A 2d 421 

Fla —Howell v HowdU App. 207 So 2d 507—AU-Dix- 
le Ins Agency. Inc v Mof&tt, App. 212 So 2d 
347—Carol Management Co v Baring Industnes, 
App, 257 So 2d 270—Bnina Aluminum Products, 
Inc V Polakofl^ App, 303 So 2d 674 
Ga—Bowers v Fulton County. 183 SE2d 347. 227 
Oa 814—^McDonald v Parker, 215 SW2d 334^ 
134 Ga App 577 

Hawau^Yokodu v Yoshunoto, 353 P 2d 820,44 Haw 
297, 342 

Idaho-Skdlem V Ward. 317 P 2d 1050 79 Idaho 350— 
Blinder v Andrews, 519 P2d 438, 95 Idaho 769 
Dl—^Board of Managers, Colony West Townhome 
OwnenAas’nv Bucalo, 387 N E 2d S3.25 lU Dec 
596, 69 IlLApp2d 287 

Ind.—Rauch v Circle Theatre^ 374 NE2d 546, 176 
IndApp 130 

La.—Hdxrt v Mayeur & Co, Inc, App, 296 So 2d 
446—Terry v Richmond, App. 314 So 2d 375, 
wntden 320 So 2d 552—Lanusse v Oerrets, App, 
357 So 2d 45, overrulmg KempfT v Morgan, 291 
So 2d 520 and Williams v Terese, 120 So 2d 80, to 
the extent that the latter suggests that such a 
provision supports attorney fees for the buyer 
Mich—Wilson Leasing Co v Seaway Phaimacal Coip, 
220 N.W2d 83, 53 Mich App 359 
Miss—Meinms v Southeastern Automatic Sprinkler 
Co. 233 So 2d 219 

Mo—UmversalC IT, Credit Corp v State Farm Mut 
Auto Ins Co, App, 493 SW2d 385 
Mbnt-Quaylev Counts. 466 P2d 911, 155 Mont 57 
Nev—R 8t S Investments v Howard, 593 P 2d 53, 95 
Nev 279 

NH—Morse v Fbxd, 385 A2d 229, 118 NH 280 
NY—Royal Discount Corp v Lux<» Motor Sales 
Corp, 170N.YS2d 382, 9Misc,2d307 
Or—Webster v General Motors A cceptance Corp, 516 
P2d 1275, 267 Or 304 

RI—Weshmgton 1>ust Co v Fstone, 256 A2d 490, 
106 RL 168 

Tei-Seal v Rogers. QvApp.. 448 SW,2d 722— 
McDamd v Tucker. Civ App, 520 SW2d 543 
Vt—Cushing ft Sons V Lahbe^ 402 A.2d 1192, 137 Vt 
307 

Wash—Kendnek v Davis, 452 P2d 222. 75 Wa8)i.2d 
456—Mayes v Emery, 475 P2d 124^ 3 Wash App 
315. 

Dedanrtory Judgment act^ 

Ahska^-Cratmental Ins Co v U S Fidelity ft Guar¬ 
anty Co. 552 P 2d 1122 

Gal—Muasonv Fuller. 133 P 2d 682, 57 Cal App 2d 5 
FfaLr-Thivden Ins. Go v Horton. App. 366 So2d 
1204w 

Mum—Mbnenoa v. Swenson, 142 NW2d 640^ 274 
Mum 127 

IMicntioa 

F]a.r-Odien v Oommodora Plaza at Century 21 Con- 
dowmfnm Aafn, Inc. App, 368 So 2d 613, 
Hawal^>Sharp v. Hm Wahine^ Inc, 413 P.2d 242. 49 
Haw 241, xeh den 414 P 2d 82, 49 Haw 241 
La,F—Fontenot v. Laflenr, App. 341 So 2d 62. writ den., 
'86^,343 So 2d 202 

NYv—Seetdar v Royal Athletic Surftcmg Go. Ihc. 
HUN.Y8,2d61S.66 AIX2d761. 

of tnluBtsrj mmsiilt 

Or-A^ V. Lewdi. 520 P2d 357, 268 Or 299 

rail Miaqingm V. Laiwm-Naithem Califbniia, Inc, 
. , 135 GaLRptc..!, 63 CA3d 82. , 


Fla—Schott Industries, Inc v Medow, App, 309 So 2d 
67 

Mass—Lincoln St Realty Co v Green, 373 NE2d 
1172, 374 Mass 630 

Or—Bliss v Anderson. 588 P2d 112, 37 Or,App 773 
Judgment under security agreement 
Ga—Carter v Harrell, 207 SE2d 648, 132 GaApp 
148 

Aid of conrts 

W Va—Moore v Johnson Service Co. 219 SE2d 315, 
158 WVa 808 

81 US —Coleco Industries, Inc v Berman, DCPa, 
423 F Supp 275, afifd m part, remd m part, C A, 
567 F2d 569, cert den 99 Sa 106, 439 US 
830, 58 LEd2d 124^ reh den 99 SCt 601, 439 
US 998, 58 LEd2d671 

Fla—Wing, Inc v Arnold, App, 107 So 2d 765, 77 
ALR2d 728 

Hawau—Honolulu Rotting Co v Felix, 426 P 2d 298, 
49 Haw 578 
Purpose of statute 

Iowa—In re Robinscm’s Estate, supra, n 80 
N Y—Estate of HoUinger, 413 N Y S 2d 96, 98 Misc 2d 
23 

Or—Bliss v Anderson, 585 P2d 29, 36 Or App 559, 
reh den 588 P2d 112. 37 Or App 773 

Statute limited to installment sales contracts 
N Y —National Bank of North America v Around the 
Clock Truck Service. Inc. 296 N,YS2d 606, 58 
Misc 2d 660—Faiihaven Apartments v Jame^ 360 
NYS2d 389. 79 Mi8c2d569 
Void contract 

Utah—Quaghaaa v Exquisite Home Builders, Inc, 538 
P 2d 301 

Oral agreemmit 

Cal —Sawyer v Bank of Am N T ft S A, 145 Cal Rptr 
623, 83 CA3d 135 
Contingent fee contract 

Mont —States By and Through State Highway Gcmunis- 
sion v Marsh, 575 P 2d 38, 178 Mont 460 

Imposition of penalty 

N Y —First Nat Bank of East Ishp v Brower, 368 
NE2d 1240, 42 NY2d 471, 398 NYS2d 875 

A setdement agreement that is si¬ 
lent as to statutory fees does not de¬ 
prive a trial court of jurisdiction to 
entertain a motion for fees.^^ ’ 

81.5 Cal —Folsom v Butte Coitnty Asa’n of Oovern> 
ments. 186 CalRptr 589, 652 P2d 437, 32 C3d 
668 

82 US —Ocean Accident ft Guarantee Corporation 
V Heald. DCPa, 30 FSnpp 991-City of 
Grandview, Mo v Hudson, CAMo, 377 F2d 
694 

Cal—Genu v Krasne, 302 P2d 289, 47 C2d 241— 
T EJ3 Bearmg Co v Walter E Hdler ft Co, 112 
‘ Cal Rptr 9ia 38 C A 3d 59^Wi8ni0Wski v. Clary, 
120 CalRptr. 176,46 CA3d 499 
Fla—Oty of Ormond Beach v Cook, 81 So 2d 481 
Ga—H iHv Bush, 57 SE2d 670,206 0a 543 
La—MoGowan-Rigsby Sujqily, Inc v Chariea Carter 
ft Co, Inc, App, 268 So 2d 716 
Md—Burdette v Laicola, 395 A2d 169. 40 MdApp 
720 

N4)—HawkflyeGas.CD v Stoker. 48 NW 2d 623. 154 
Nd> 466 

NY—Martens V Martens, 27 NYS2d 72. 262 App 
Dnr 7Q2-MbCloskqyv.McClo8key. U7N.YS2d 
770—Swiss Credit Bank v International Bank. 
Umited. 200 N.Y S 2d 828.23 Mia62d 572—Wad- 
man V Tomaselh. 365 N.YSZd 681. 81 Muc2d 
32a.'iild 368 NYS2d 276. 84 MisoJd 782 
Or—MoMiDanv Otdden. 497 P2d 1166.262 Or. 317 
SC—Forest Land Go^v Btaift. 57 SJS.2d42^ 216 &C 
255 , 

Tex—Three Beats. Ihc; v Transtmenoan iLaaeaig Go, 
Civ.App., 574 S W,2d 193, ifld. m ptrt« in 
partonodi grds. Sup, 586SW2d 472, 


Utah—Chiff v Culmer, 556 P 2d 498 
Wash—W J Lake ft Go v Kmg County, supra, n 
75—State ex rel Macnv City of Bremerton, supra, 
n 49 

Must be included in judgment, etc. 

Neb—Haeny v Hofi&chneider, 276 NW2d 196, 202 
Neb 534 

Failure to file motion for change of yenne bars 
recovery 

Iowa—Glatstem v Orund. 51 NW2d 162, 243 Iowa 
541, 36 ALR2d 531 
Contract broadly Interpreted 
Anz—Kammert Bros Enterprises, Inc. v Tanque 
Verde Plaza Co., 428 P2d 678, 102 Anz. 301 
Wash —Gramted Eqmpment Leasing Corpu v Hutton, 
525 P2d 223. 84 Wash 2d 320, 72 A L R 3d 1172 

Contract not providing for recovery 
La—A1 Smith’s Plumbing ft Heating Service, Inc v 
River Crest, Inc, App, 365 So 2d 1122 
Tex—Innes v Webb Ov App, 538 S W2d 237, err ref 
no rev err 

Utah—Ligndl v Berg, 593 P2d 800 
83 US—Culbertson v Jno McCall Goal Co. Inc, 
CAWVa,495F2d 1403,cert den 9SSCt 516, 
419 US 1033. 42 L Ed 2d 308 
Ala—Oty of Birmingham V Bouldin, 190 So 2d 279, 
280 Ala 85 

Alaska—Giansbuiy v United Bldg Supply, Inc, 531 
P 2d 1247—Gives v Kenai Peninsula Borough, 536 
P2d 1221 

Anz—Nationwide Mut Ins Go v OramUo, App, 573 
P2d 80, 117 Anz 389 

Cal—Bakersfield Country Gub v Paafio Water Co, 13 
CalRptr 573, 192 CA2dS28 
Del—Fanners Bank of State of Del v Odom. Super, 
246 A2d 85 

Fla —Bieley v Jennmgs Const Carp. ^pp. 212 So 2d 
809 

Ga—Henson v Columbus Bank ft Trust Co, 240 
SE2d 284v 144 GaApp 80 
Hawau—Brown v Toknda, 417 P2d 636,49 Haw 311 
m— Boss V Coe Inv Co. 195 NE2d 735, 45 m 
App 2d 417—Greengard v. Cooper. 221 NE2d 
77i 78 111 App 2d 86—St Joseph Hospital v Cor^ 
betta Const Co. Inc, 316 NE 2d 51.21 Dl App 3d 
925 

Iowa—Home Sav ALoanAss’nv Iowa Oty Inn Inc, 
152 NW2d 588. 260 Iowa 1321 
Ky —V V Co(^ Chevrolet, Ino v. Metropohtan IVust 
Co, 451 S.W.2d428 

La—LaFldir v Roberts, App. 157 So2d 340-R J 
Ducote Contractor. Inc v L H Bosuer, Inc, 
App, 192 So 2d 179—Associates Discount 0»p v 
Solar, App., 209 So 2d 127—Keating v Miller, 
App, 292 So 2d 759, app after remand 339 So 2d 
955, wnt den Sup., 341 So 2d 904 
Md—Hess v. Ghahnets, 365 A2d 394^ 33 MdApp 
541 

Maas—Carlo Bianchi ft Go. v. Bmldecs* Equipment ft 
Snpphes Go.. 199 NE2d 519, 347 Mass 636 
Mich-Bnllhartv DaimefiH 194 N.WJd 63,36 Mull 
App 359, 

Mont^-^tatcexral Stephens v Dbtnct Court of Thir¬ 
teenth Judicial Dist, In and For Big Horn County, 
550 P2d383. 170 Mont 22 
Neb—CJJS. cited hi Hseny v HqChchngrter. 276 
NW2d 196, 199, 202 Nd> 534 , 

NM-GuDo V Brown, 483 P2d 293, 82 NJM 412 
N Y-Glatt V Ritchie; 346 N.YSJd 405, 74 Misc2d 
949L-,8cbleimerv McMiqaii. 3^1 N.Y S.2d 799.79 
Mi8e.2d829. 

Oliic—State ex rd Fraternal Order of Police Csptem 
John C Post Lodge No 44 v. Cdy of Dayton, 361 
NE2d 428, 49 Ohio St2d 219, 3 00.3d 36a 
Or—Bnsooe v. Pittman, 522 P 2d 886, 268 Or 604. 
Fa—Shnbeam Ooip v. Hess Bros., U D ft C2d 643, 
27 LehXJ' 297 - * 

Tex—Swem v Cron, QvApp.. 476 SW,2d 464 
Utah—Amenoan • Oypfam Tniut v Oeafgi»JPaodle 
. ,Oocp^SJ2Pad6S8,30Uteh2d6-Fh!pm’t]^ 
. , Cq v^Erown. 529 ^26 419 
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Wash-^ocky Mountain Fuc & Qa Co v 385 
P2d45,62 Waah2d 896, 1 AXR3d876 

Dcftadant aerred raider long ram ftatnte 
Wash—State v CComwil, 528 P2d 988, 84 Waah2d 
602 

Ollier of j udgme n t greater tium judgment (d>- 
tained 

WaA—Snnav Km)» Inc, 580 P2d 642, 20 Wash App 
229, cert den 99 SCt 2164^ 441 US 945, 60 
LEd2dl047 

No property In oonrt 

Tenn—French v Appalachian Elec Coop, 580 
SW2d565 

Defendiiig oooiiterclaim 

Fla—Fairways Rcyale Aaa’n, Isc v Haaam Realty 
Coip, App. 4 Dut, 428 So 2d 288 
85 US.—CLJJR diad m BeU v Alamatt Mold, 243 
FSupp 472,474 

Aik—Swmaoa v Jamtt. 578 SW2d 197, 265 Ark 
242 

lU—Hearat Corp v Associated Trade Press, Inc, 240 
NE2d386, 98 HI A])p.2d 36a 
La—O F C Cosp v RoUms, App, 50 So 2d 46a atM 
59So2dl08,221 U 166 

Attorney repreaentiiig self 

Am—Coanor v Cal-Az Properties, Inc, 668 P 2d 896, 
137 Am 53 
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91 Dd—Walsh V Hotel Gorp of America, 231 A 2d 
458 

93 US—Cassady v United Ins Co of America, 
DC Ark, 370 FSupp 388 

Tex—Wiazma v Wikox, CtvApp, 438 SW2d 87A 
err ref no rev err 

94 Alaska—Contmental Ins Co v. US Fiddity & 
Guaranty Co., 552 P 2d 1122 

95 IQ—Alswang v Caybon, 351 NE2d 285, 40 
mApp3d 147 

An exception to the general rule that 
a litigant must defray the costs of his 
own counsel is recognized where a suit 
by one member of a class results in tbe 
creation of a fund which inures to the 
benefit of all the members of the 
class.*®* 

96J. US—Culbertson v Jno McCall Coal Co, Inc, 
CAW.Va,495 F2d 1403,cert den 95Sa 516, 
419 U.S 1033, 42 L Ed 2d 308 
Dd—Tn State Mall Associates V A A R. Realty Corp, 
Ol, 298 A 2d 368 

Idaho-Bush v Upper Valley Tdecable Co, 524 P2d 
1055, 96 Idaho 83 



Cal—Brunov Bdl, 154 Cal Rptr 435, 91 C A 3d 776 
Wash—Wdsa v Bruno. 523 P2d 915, 83 Waah.2d 911, 
89 AXR3d681 


97 US-CJJS.eitedinBdlv Alamatt Mold, 243 
FSupp 472,474 

Cal—Camd-Randdph Anahenn, Inc v Moores 143 
CalRptr 789, 78 CA3d 477, tdi den. 144 Cal 
Rptr. 474* 78 C A3d 477, 

D.C—CJJS. dlad In Block v. Gates, MunApp, 68 
A.2d 898,899 

Icnm-^CJjS. cited tn Arnold v Arnold, 140 NW2d 
874, 878, 258 lown 850. 

Mass—Linoohi St Realty Co v. Green, 373 N£.2d 
1172, 374 Maas 630 

NR.—Hatkeem v Adams, 377 A2d 617, 117 NH. 
687 

N7.r-G6hen v Cohen, 369 A.2d 97a 146 NJSuper. 
330 

Statute limppHcnhle to duim of attonuy 
Tex.—Bureh^ v Markham, Civ App, 287 SW.2d 
733, rovd onoth, gtds, 294 SW.2d 795, 156 Tex 


329, cert den 77 Sa 1284* 353 US 988, 1 
LEd2d 1143, leh den 77 SQ 1422, 354 US 
944* 1 LEd2d 1543 

Statute anthoriziiig direct payment to attorney 
NY—Zacarom v Zacarolli, 393 NYS2d 237, 57 
Misc2d493 

98 Alaska—Malvov J C Penney Co, Inc. 512P 2d 
575, 63 ALR3d 1034 

Anz.—Title Ins Co of Minnesota v Acummi Trading 
Co. Inc, 591 P2d 1302, 121 Am 525 
Cal—Babcock v Omansky, 107 CaiR|rtr 512, 31 
CA3d 625—Seibert v Sears, Roebuck and Co, 
120 CalRptr 233,45CA3d 1 
Dd—Bate v Bata, 163 A2d 493, 39 DdCh 258, 
reaxg den 170 A 2d 711,39 DdCh 548, cert den 
81 set 1926. 366 US 964* 6 LEd2d 1255 
Fla—Monde Investments No 2, Inc v R D Taylor> 
Made Eaterptues, App, 344 So 2d 871 
Ga—Peacock v Adams, 199SE2d 254* 230 Ga 774 
Hawaii—Food Pantry. Ltd v Wailaki Business Plaza, 
Inc, 575 P 2d 869, 58 Haw 606 
Idaho—Eldred v C L Folkman Co, 456 P2d 775, 93 
Idaho 131—Hutchison v Kdton, 590 P 2d 1012. 
99 Idaho 866 

m— Ross V Sterner, 384 NE2d 398, 23 DlDec 604, 
66 m App 3d 567 

Ind —State ex zd Reilly v U S Fiddity & Guaranty 
Co V Baltunoie, Md. 31 NE2d 58. 218 Ind 89 
La—Chapotd v Bailey Uncoln/Mercury, Inc, App, 
355 So.2d 615, aiid. and amended 363 So 2d 451 
Mont—State ex rd Butte Teamsters Local No 2 v 
Diatnet Court of Second Judicial Dist In and For 
Silver Bow County. 374 P 2d 336, 140 Mont 581 
Old—Miller v Liberty Nat Bank &: Trust Co of 
Oklahoma City, 391 P2d 269—Pipdme Industiy 
Ben Fund v Aetna Cas & Sur Ins Co, App , 503 
P 2d 1286 

Or—Gorman v Jones, 375 P2d 821, 232 Or 416 
Tex—Nichols v Novich. QvApp. 276 SW2d 348, 
err, rtf no rev err 

Utah—Amoss v Benmon, 420 P 2d 47, 18 UtahZd 251 
Wash—McCoUough v Cashmere School Dnt No 222 
of Chelan County, 551 P2d 1046, 15 Wadi App 
730 

*Trevuiliiig party” construed 
US—Krapp V Ziebarth. CAND, 601 F2d 1348 
AJaskfr-Alaska Placer Co v Lee, 553 P 2d 54—State 
V Alaska Intern Air, Inc, 562 P 2d 1064 
Am—Eamark, Inc v McKee, App, 578 P2d 190,118 
Am 511 

Cal—Western Concrete Structures Co v James I 
Barnes Const Co, 23 CalRptr 506, 206 CA2d 
1—TED Bearing Co v Walter E HeOer&Co, 
112 CalRptr 910, 38CA3d59 
Mont—Diehl and Aaaociates v Houtchena, 588 P2d 
1014* 180 Mont 48 

Ok] —Widand v Danner Auto So|^ly, Inc, 695 F 2d 
1332 

Or—Dan Bunn, Inc v Brown, 590 F 2d 209, 285 Or, 
131—Marquam Inv Cotp v Myers, 581 P 2d 545, 
35 Or App 23 

Wis —Schemenauer v Travdera Indeni. Co, 149 
NW2d 644* 34 Wis2d299 

Success of Utigsut as condition to recovery 
NH—Bradbury v Shawv 360 A.2d 123,116 NH 388 
Or—Bob Seodo Realty, Inc v, Dunmgan, 583 P,2d 
1154,36 0rAi9 It 

PlaintUta taking nonsuit 

Tex—Terry v Howard, Ov App, 546 S W2d 66. 

99 US—US Industries, Inc v Gregg, DCDd, 
457 FSupp 1293, affil CA. 605 F2d 1199, cert 
den. 100 S.a 1023, 444 U.S. 1076, 62 LEd2d 
758. 

Anz.—Scafidi v Puckett* App, 578 P2d 1018, 118 
Anz. 589 

Cal—Ka{dan v likhiatnal Indem Co, 145 CalRptr 
219, 79 CA 3d 700 

Tex—Moneason v Champion Intern Corp, Dd>Mar 
Division, OvApp., S46 SW.2d 631, err ref no 
rev err 
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1 Tex—Magids v Dorman, CivApp. 430 SW2d 
9ia err ref no rev err 
Dn^catkm of attorney's services 
Fla— Salfi V Isuig, App 5 Dist, 464 So 2d 687 
m-Schioeder v Buaenhart, 272 NE2d 75a 133 Dl 
App2d 18a cert den 92 Sa 1293, 405 US 
1017, 31 L Ed 2d 479 

Pee of foreign attorney retained by 
attorney of record in connection with 
takmg of oubof-state deposition is not 
taxable as disbursement of party os 
represented.®* 

4,5 Hawan-Brown v Tokuda, 417 F 2d 636, 49 
Haw 311 

5 Or—PaiqintCorp v Ro8i,543 P2dl07a 273Or 

900 

House coimsd 

Cal —Laskm v Home Sav and Loan Aa8*n, 123 Gal 
Rptr 80, S0CA3d896 

6 Cal—O'Conndl v Zunmerman, 321 P2d 161, 157 

CA2d330 

Iowa-CJJ5.dtedmThomv Kdley. 134 N W 2d 545, 
549, 257 Iowa 719 

La —Westenbetger v Bernard, App, 160 So 2d 312. 
Mo —Moore v Qty c£ Pacific, A^ip, 534 S.W 2d 486 

7 Alaska-Burrdlv Hanger, 650 P 2d 386 
Acdou involvliig dispute between neighbors 
Mich—WdU v Whmety, 192 NW2d 81, 34 MidL 

App 626 

9 HI—CJS. ifootod at length m Ready v Realty, 

178 N £2d 650. 656, 33 HI App 2d 145, 100 AL 
R2d 387 

Tex—Magids v Dorman, QvApp, 430 SW2d 9ia 
err ref no rev err 

10 Or—Nicoletti v Damerow Ford Co, 595 P2d 
1286, 40 Or App 587 
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14 Del—Chrysler Corp V Dann, 223 A 2d 384* 43 
DdCh 252 

Pa—Koppdman v Jay, 49 A 2d 263, 159 Pa Super 
526 

Tex—^Bullard v Canrdl Equipment Co, Giv App, 539 
SW2d384 

15 DC—Parker v Hot Shoppes, MunApp, 49 A.2d 
657 

Okl—Allied FemtMfg Co v Banes, 253 P 2d 826, 208 
Old 119 

22 Ga.—Kyle v King, 226 SE2d 767, 138 Ga 
612 

24 Neb—Schaffer V Stnmsa Bros, 83 NW2d 543, 
164 Nd> 773 

ND—Umtod Devdopment Cotp v State Highway 
Dept, 133NW2d 439, 22ALR3d662 
Okl-Qnapaw Co v Vamdl, App, 566 P2d 164 
Or-Slocum v Harder, 553 P2d 349, 275 Or. 725 

31 Wis—Appliance Buyers Credit Corp v Cnvello, 
168 NW2d 892, 43 Wis2d 241 

32 Cal—^Reyndds Metals Co v. Atyenon, 158 Cal 
Rptr 1, 599 P 2d 83,25 C 3d 124. 

Wis—^Heitt V State Farm Mut Auto Ins Co, 139 
NW2d 611, 29 Wis 2d 7Q2r-43u8tm v Johannes, 
153 NW2d 7a 36 Wis 2d 195 

33 NJr^ventem v Shadow Lawn Sav ft Loan 
As8’n, 237 A2d 474*Sl NJ 30 

page 462 

37 Alaska—Ferdinand v City of Furbanka, 599 P2d 
122 

Osl "*A4ietzger v Silverman, 133 Od.Rptr 355, 62 
CA3dSupp 30 

Fh—Carol Management Co v Baxmg Industnes, 
App, 257 So 2d 270 

La—Groghan v Bdhngsl^, App., 313 So 2d 255, wnt 
den., Sap, 318 So 2d 46, 48. 

Mont-Quayle v Counts, 466 P 2d 911, ISS Mont 57 
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Nev—Shw V Co«gnfr Neon Co, 320 P2d 426, 74 
Nev 11 

Tex —Milltf ft Miller Motor Freii^t Linay v Gilliland, 
OvApp, 232 SW2d 886, err dism—^Ferner 
Bros V Brown, QvApp, 362SW2d 181 err ref 
no rev en- 

Utah— Alexander Dawson, Inc v Hydroponics, Inc, 
535 P2d 1251 

Wm—T ally v Pnidential Ins Co of America, 291 
NW 804, 234 Wis 549 

Agreement for percentage 

(2) Other instances 

N Y —C oas t l i ne Sted Products, Inc v Goldhaber, 402 
NYS2d 947.93 Mi8c2d2S5 
Tex—Wade v Austin, CivApp, 524 S W2d 79 
Amendment of atatnte held retroactlTe 
US—Zweig V Bethlehem Supidy Co CA, 186 F2d 
20 

Statntoiy amendment Inapplicable 
Tex—Lewis v. Jones, OvApp, 251 SW2d 942, err 
ref no rev err 

Gaaea eondmled witfaont trial 
Alaskar-Beauheu v Elliott, 434 P2d 665 
Tex—McDamd v Tucker, QvApp, 520 SW2d 543 
Contract not to be disregarded 
Nev—Gsxson Meadows Inc v Pease, 533 P2d 458, 91 
Nev 187 

Or-Pearson v Sigmund, 503 P2d 702, 263 Or 626 
Wash—Thiner v Wexler, App, 538 P2d 877 
Claim ftmnded on *%pecial contract** 

Tex—Emus Bnsmess Forms, Inc v Todd, OvApp, 
523 SW2d 83 

Delay cansed by nntme allegations 
BL—Oty of Springfield v Beck, 340 NE2d 350, 34 
inApp2d 784 

*Tiinrte attorney general** doctrine ot attorney 
fees 

Gal—Save El Toro Ass'n v Days, 159 CalRptr 577, 
98 C A 3d 544—Pacific Lqpd Foundation v Cah- 
forma Coastal Com’n, 188 CalRptr 104, 655 P2d 
306, 33 C3d 158 

The amount of attorney’s fees which 
imght be awarded by the court is not 
limited by any contingent fee arrange¬ 
ment between plaint^ and his attor¬ 
ney.”* 

37J5 N.Y.—Nitb v Credit Bureau of Rochester, Inc, 
375 N YS2d 817, 84 Mi8c2d 277 
39 Ibwa—Woble v KIme, 100 NW2d 102, 251 
Iowa 2SS, 

La.-ln re Vicknair. App. 293 So 2d 196 
Mass—Gdldbeig V Corhan, 124N,E^ 926,332 Maas 
310 

N Y —CSiase Manhattan Bank (Nat Ass^n), Bank Am* 
encaid Dtvmon v Hobbs, 405 NYS2d 967, 94 
Misc2d780 

Qr-Edwards v Wirtz, 118 P2d 114, 167 Or. 625. 
Wash.—Easteibrooks v Abrahams, 94 P.2d 486, 200 
Wadi 636 

Enror committed 

Masa, Hordbrd v Rm, 377 NE.2d 427, 375 Mass. 
783 

4t Hawau-nTenktns v Wise, 574 P 2d 1337, 58 Haw. 
592 

La^-Savoie v. SneO, App, 29 So 2d 315, am 35 So 2d 
745, 213 U 823 

48/ US-Pidiottav Oty of Skagway, DC Alaska, 
79FSnpp 684, 12 Alaska 148—TiaiiiportMf8.& 

^ SquigiB^ Go V Frndiaaf Trailer C^ CAJdo, 
29SF2d223 

Buigms, Ov., 309 So2d 107, 54 Ak. 
App. 396, wnt den 309 So2d 111, 293 Ala. 748 
Alaikar-^kmiidly v Peede, 459 P2d 362 
Od—Ivenonv SpangIndnstnei, 119CalRptr 399,45 
'CA3d303 


Cok) —Strader v Beneficial Finance Co Of Aurora, 534 
P 3d 339, 35 Colo App, 284, levd on oth gids, 
551 P2d 720, 191 Colo 206 
Del—Chrysler Corp v Dann, 223 A 2d 384, 43 
DelCh 252 

DC—Bradley v Bradley, MunApp, 182 A 2d 837 
Fla—R W King Const Co v Oty of Melbourne, 
App, 384 So 2d 654 

Hawaii—Cam v Cun, 575 P2d 468, 59 Haw 32 
lU—Blowitz V Blowitz, 221 N E2d 160, 75 m App 2d 
386-Gaine8 v Games, 245 NE2d 574, 106 Dl 
App 2d 9 

Iowa—Condemnation of Certam Land for Urban Re¬ 
newal Prqiect No 1 “River Hills'* m Oty of Des 
Momes, 119 NW2d 187, 254 Iowa 769-Cale v 
Great Western Supply Co, 122 NW2d 455, 255 
Iowa 237 

Kan—Wiles v Wiles, 438 P2d 81. 200 Kan 574 
La—Elite Homes, Inc v Herrmann, App, 242 So2d 
614, i^iphcation not considered 242 So 2d 884, 257 
U 543. wnt den 244 So2d 857, 257 U 984— 
Travelers Ins Co v Jenkins, App, 285 So 2d 
839—Humphries v Puritan Life lu Co. App, 
311 So 2d 534 

Maas—Goes V Feldman, 391 NE2d 943, 8 Mass App 
84 

Miss—Oilchnst Tractor Co v Stnblmg, 192 So 2d 409 
Mo—Barnhill v BarnhiU. App, 547 SW2d 858 
Ndi—CJS. oted u Kasparek v May, 133 NW2d 
614, 617, 178 Nd) 425 

Nev—Casey v Williams, 482 P2d 824, 87 Nev 137 
NH—Paquette v St Qaxr, 402 A 2d 182, 119 NH 
404 

NJ—Qrdhv OhioCas Ins Co,371 A2d 17.72NJ 
380 

NM—^Pacheco v Alamo Sheet Metal Works, Inc, 
App, 580 P2d 498, 91 NM 730 
NC—Smith V Whiseahunt, 130 SE2d 334, 259 NC 
234—Godwm v Wachovia Bank ft Trust Co, 131 
SE2d 456, 259 NC 520—Hill v Jones, 215 
S£2d 168.26NCApp 168, cert den 217S£2d 
664, 288 NC 240 

Or—Raitton v Redmar, 304 P 2d 408, 209 Or 80 
R I—CJJS. oted m Gartner v Gartner, 89 A 2d 368, 
374, 79 RI 399 

SC—Wood V Wood, 239 SE2d 315, 269 SC 600 
Wash —Mayes v Emery, 475 P 2d 124, 3 WashApp. 
315 

Discretion not abased 
Alaska^Hodges v Mock, SOI P 2d 1355 
Anx—AltfDlisch Const Co v Torgenon Const Corp, 
App, 586 P2d 999, 120 Anz 438 
Iowa—Team Central, loc. v. Teamco, Inc, 271 N W2d 
914 

Or—Newbern v. Gas—Ice Corp, 501 P2d 1294, 263 
Or 23a 

Wash—Onmnercul Credit Cwp. v. WoQgast, 521 P2d 
1191, 11 WashApp 117 

Faeton to be oouidCTed 
Axk—Cde v Scott, 575 SW2d 149, 264 Aik 800 
Cal —Northmgton v Davis, 154 Cal^rtr 524, 593 
P2d221. 23 C3d955 

Colo—Hartman v Freedman, 591P 2d 1318,197 Odo 
275 

Fla—Aetna Ins Co v Settembnno, App., 369 So 2d 
954. 

m.—Brandt v Brandt, 425 NX 2d 1251,55 Dl Dec 78, 
99IUApp3d 1089 

Ind-Fox V Qalvin, 381 NE2d 103, 177 IndApp 
654. 

La—Fttst Progressive Bank v, Verret, App, 368 So 2d 
1202 

Mass—Heller V Silvetbranch Const Coip, 382NE2d 
1065, 376 Mass 621 

NH—fiothwick V State, Dqit of Ed., 406 A 2d 462, 
119 NH 583 

Okl-Crussellv Osborn, App, 592 P.2d 984 
Tex.—McFadden v Bresler Malls, Inc, OvApp,, 526 
S W2d 258, app after remand 548 SW2d 789— 
Stegan v Stegall, OvApp, 571 SW2dS64 


44 Ala—Outts v Outts, Ov. 304 So2d 599, 34 
Ala App 43 

Alaska^Hodges v Mock. 501 P 2d 1355—Oty of Val¬ 
dez V Valdez Devdoiunent Co, 523 P2d 177 
Cal—In re Millet's Marriage, 116 CalRptr 39a 41 
CA3d729 

Fla—Catbrell Corp v Phil C Gallagher Associat e s, 
Inc, App, 362 So 2d 469 

m— Malleidmo v Pollma, 315 NE2d 94, 21 m 
App 3d 119 

La—Travelers Ins Co v Jenkins, App, 285 So 2d 839 
SC—Hodge V First Federal Sav and Loan Ass’n of 
Spartanburg, 227 S E2d 3ia 267 S C 270 
SD—Hanisch v Hanisch, 273 NW2d 188 
Tex—Magids v Dorman, OvApp, 430 SW2d 910, 
err ref no rev err 

Wash —State v Ralph Williams' North West Chrysler 
Plymouth, Inc. 553 P2d 423, 87 Wash 2d 298, 
app dism 97 set 1594,430 US 952,SlLEd2d 
801 

See Appeal ft Error § 1636 

45 US—Twentieth Century-Fox FUm Corp v 
Brodknde Theatre Corp, C A Mo, 194 F 2d 846, 
cert den 72 SO 1035, 343 US 942, 96 LEd 
1348 

Ala—Taylor v Jones, 276 So 2d 13a 290 Ala. 268, 
cert den 94 set 126, 414 US 879, 38 LEd.2d 
124 

Aric —Equitable Life Assur Soc of U S v Rummdl, 
514SW2d 224v 257 Ark 90 
Cal—Kaheo, Inc v Doofey, 17 CalRptr 799, 198 
C A 2d 379 

Fla —O M Dykes Iron Works, Inc v DehenfTe, App, 
131 So 2d 760 

Hawaii—Food Pantry, Ltd v Wailoki Business Plaza, 
Inc., 575 P 2d 869, 58 Haw 606 
Idaho—Smith v Gnat Basm Oram Co, 561 P 2d 1299. 
98 Idaho 266 

La—Ehte Homes, Inc v Hernnaim, App, 242 So 2d 
614, application not considered 242 So 2d 884, 257 
La 543, wnt den 244 So2d 8S7, 257 La 984 
Mum—Bierlem v Gagnon, 96 N W2d 573, 255 Mum 
143 

Miss—Cow Corp v J D. Mulhcan, Inc, 3S6 So2d 
579 

NY.—Nassau Trust Go v Bdfleld, 391 NYS.2d 311, 
89 Mi8e2d 282—^Paricside Memorial Chapds, Inc 

V Oailick Funeral Homes, Inc, 403 NYS2d 95. 
61 AJ>2d 1028^ 

Or—Csmmack v Avemco Ins Co., 505 P.2d 348, 264 
Or 287 

SC—Hodge V First Federal Sav and Loan Ass'n of 
Spartanburg, 227 S E 2d 310, 267 S C 270 
Tex—Wisxnia v Wilcox, OvApp. 438 SW2d 874, 
err ref no rev err 

Wadi—v Cascade Packing Co, Inc, 576 P.2d 
929, 19 WashApp 579 

Allowances held reasonable or not axcessiTe 
US—Collins V Kingsberry Hones Corp, DC Ala, 
243 FSupp 741, afld, C A, 347 F2d SSl^lanul- 
too V Love^ D.CAik, 361 FSupp 1235.^ 

Ala—Hmtonv Barton, 28 So 2d 213, 32 Ala App 563 
Aladca^McDottough v Lea, 420 P2d 459—Ftoelicher 

V Hadley, 442 F2d 51—Hart v WoU^ 489 P2d 
114—Jakosla v Holland, 520 P 2d 569—Eynden 
Transport, Inc v Staley 532 P 2d 700 

Anz—Kay v. Biggs, 475 P2d 1, 13 AnzApp 172 
Cd —Shannon v Northern Counties Title Ins Co, 76 
CdRptr 7, 270 CAJ2d 686-Kanner v. Globe 
Bottlmg Co, 78 CdRptr 25, 273 GA.2d 559 
Colo—Roeenthal v Sandudey, 533 P2d 523, 35 Odo 
App 220 

Fla.—Tenney v Oly of Miami Beach, 11 So 2d 188, 
152 Fla 126 

Qa—Roberts v J L Todd Auction Go,'170 SX2d 
862, 120 OaApp 444 

Idaho^-Redly West, Ine, v Thomas, 506 P2d 83a 95 
Idaho 262 

in— USdleNat Bankv Brods^,201 NX.2d20^SI 
mApp2d 260-Eidwdl v. Sidwdl, 328 NE2d 
595, 28 m App 3d 58a *pp after femaod 373 
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NE2d 814v IS HLDee 468, 58 lUAppSd 33 and 
429NE2d 539,57mDec 641, 102lUApp3d56 
La^Whadey v Love^ App, 13 So2d 719—Dane A 
Northrop V Sdzer, App , 63 So 2d 760-Oonzaks 
V Sootliweat Mobile Homes, Inc, App, 309 So 2d 
78(; irait den, Sup, 313 So 2d 239 
Mb—Conservative Federal Sav and Loan Aas'n v 
Wamecke, App, 324 SW2d 471 
Mont—Busmeas Fmanoe Go, Inc v Red Bam, Inc, 
517 P2d 383, 163 Mont 263 
Nev—Gampanelh v Conservas Altamioa, SA, 477 
P2d 87a 86 Ncv 838 

Ohio—McDonald v Medical Mot of Qeydand, Inc, 
324 NE2d 785, 41 Ohio Muc 158 
Or—Femen v Leach, 520 P2d 357, 268 Or 299— 
Waggoner v Orc^ Auto Ins Co, 526 P 2d 578, 
270 Or 93 

S*Cr-Biown V Prudential Ins Go of America, 40 
SR2d 637,209SG 426 

Tex—Honzcm Properties Goip v Marbner; Civ App, 
513 SW2d 2^ err ref no rev. err 
Utah^Faxkmsonv Amundson, 250 P 2d 944, 122 Utah 
443 

Wash—Crookv Tudor, 182 P 2d 74a 28 Wadi 2d 289 
AUowflBfidi held exoesstTe 
Aik-Home Ins Go v Williams, 494 SW 2d lia 254 
Aik. 396 

Fla—GFW Const Co, Inc v Richaxdsan Elec Co. 
App, 364 So 2d 854 

lU—Pxediytenan Distiibntion Service v Gbicago Nat 
Bank, 171 NE2d 86, 28 m>^2d 147 
N J —Ckments v Clements, 19 A 2d 644, 129 N J Eq 

350 

NY.—Eddstem v Eddstem, 402 NYS2d 408, 61 
AD2d897 

Tex—McFadden v Kesler Malls, Inc., GnrApp, 548 
S W 2d 789—Remtsma v Greater Austm Apartr 
meat Mamtenance, Qv App, 549 S W2d 434, err 

Utab-Aabworth v Charlesworih. 231 P2d 724, 119 
Utah 63a 

Wash.—Ehnore v Oraystone of Centraha, Inc, 399 
P2d 4, 65 Wadi 2d 948 

Wis-McKinnon v Benedict, 157 NW2d 665, 38 
Wi8 2d607 

Qiicftioii of fact 

Ddo—Hartman V Fteedman, 591P 2d 1318,197 Colo 
275 

Or—In n Cblbath*s Mamagt S16 P2d 763, 15 Or 
App 568 

Tex—Coidionse Daixy, Inc v Agnstor Credit Goip, 
CivApp, 566SW2d339 

ADowanee held reesottaUe ornot ezcesetfe 
Mni.-^ J Stanton A Co,, Inc v Dennia, 360 So 2d 
669 

NH-Mbcie v Ford, 385 A2d 229, 118 NH 280 
Old—Metropolitan Elec Co., Inc v Md4ac Conat 
Go. App, 576 P2d 323 

Tex—Boysen v Security Lumber Go, Lie, GivApp, 
531S.W2d454 

Iowa—Sykes v Iowa Power A light Co, 263 NW2d 

351 

AIl 0 w«Me urettoneUy loir 

Mont—Bennea v Sylhng, 587 P2d 377, 179 Mont 
448 

46. US-Keynbldt v Wade, D.CAlaska, 140 
FSupp. 713, 16 Aladca 221, xevd. on oth grds, 
CA., 249 F2d 73,17 Aladca 401—Oram Dealers 
Mnt Ins. Co V Farmers Union Gcnop Elevator A 
Snpping Aas'n, Ktrwm, Kan, C A Kan, 377 F 2d 
672—Loceme Inv Co v Estate Belvederet Inc, 
CAVuim Idands, 411 F2d 1205—Thomas v. 
DdtaSJS Lfaies,Inc,D.CPiiertoRico,58FRD. 
335 

Alaska—McDonough v. Lee, 420 P.2d 459 
Cal—Iverson v. SpangIndnstnei, 119 CalRptr 399,45 
CA3d 303. 

Dd—CJjS. chad In Great Am Indem Co v Stdeto 
Use of MiOs^ 88 A 2d 426. 431, 32 DdCh. 562 


Fla—Rebance Mut Life Ins Co of ID v Booher, 
App, 166 So 2d 222, 10 ALR3d4S8 
Oa.—Denham v Oram Elevator, tfm , ig] 

SE2d 894, 123 QtApp S69-MayB v Citizens 
and Southern Nat Bank, 208 SE.2d 614, 132 
GaApp 602 

IU-43ayan v Dayan, 229 NE.2d 568, 86 IUApp2d 
358 

Kan—Wolf V Mutual Ben Health and Acc As8*ii, 366 
F 2d 219, 188 Kan 694 

La—Clesi, Ibc v Qusglmo* App. 137 So 2d 500 
Ndi—Alkn v Qty of Omaha. 286 N W 916,136 Neb 
620—Ittsursnee Co of North Amenea v Omaha 
P^ier Stock, Ine, 202 NW2d 188, 189 Neb 232, 
58 ALR3d231 

NJ-Samer v Samer, 185 A2d 851, 38 NJ 463 
N C—Redevdopment Commwiion of Hendersonville v 
Hyder,201SE2d236.20NCApp 241—Housing 
Authontyof Qty of Asheville V Pelaez, 209 SE2d 
821, 23 NCAPP. 702 

(Md—Metropolitan Eke Co, Inc v MdJao Const 
Co. App, 576 P2d 323 

Tex—HiDiard v Home Bmldeis Sopidy Co, Civ App, 
399 S W 2d 198, err ref no rev err 
Wadi—Maryland Casnslty Go v Qty of Tacoma, 94 
P2d 749. 199 Wadi Tl^xRobbins v Huntley Gih 
tie Co, 100 P2d 386, 3 Wash 2d 203—Elmore v 
Orayst^ of Centn^ Ino, 399 P2d 4, 65 
Wash 2d 948 

AUowmee nmudhorized 
NJ—Mbenson v Momson. 225 AJA 19, 93 NJSn- 
per 96 

Okl—Saikeysv Haas, 402 P2d 894 
Tex^Donsld v Bennett, QvApp, 4.15 SW2d 45a 
err ref no rev err 

Intend fhHtt judicial demand 
La—A A Home Imp Co v Shane, App, 217 So 2d 
445 

Award increaaed 

La.—Aubert v Bouig, App , 259 So 2d 103 
Old—KnykendaU v Malemee, App, 516 P2d 558 
Theory of action immaterial 
Tex—Jnarez v Dunn. QvApp, 567 S W.2d 223, err 
ref nre 

page 463 

47 Fla—Solar Research Corp v Paricer, 221 So 2d 
138 

48 Fla—^Dade County v Oohte Rode Co, App, 348 
Sa2d902 

Goae law aa guide 

Tex—MdPiidden v Breskr MaUs, Inc, QvApp, 526 
SW2d 258, app after remand 548 S.W2d 789 

50. Additional feea 

Cal—Mdnykv Rbbkdo, 134Qdl^ 602,64CA3d 
618 

51 Mo—LbPiocbk) V. LoFiocoIo, App, 581 SW2d 
421 

Montp-Stewart v. Casey, 595 F.2d 1176, 182 Mont 
185 

Bar's advisory aehedde of nunmuan feet accorded 
wodit—Bucklesv ContinentalCas Co,252P2d 18A 
197 Or 128 

Snhatantfail bmfit doctrine 
Gal—Northmgttm v Davis, 154 QdRptr 524, 593 
F 2d 221, 23 C 3d 935 

52 Alaska—McDonoqdi v Lce» 420 439 

Kan—Rymph v Derby Oil Co, 507 P2d 308, 211 

Kan. 414 

NC-OUmoie v Otlmote, 257 SE2d 116, 42 NC 
App. 560 

Amount in eiiceai of achednle in dril rnlea 
Aladca-Ftoefadierv Kadky, 442 P 2d 51 
Tex—MaDoiy v Dorothy Pmuhom Real Estate^ Ino, 
QvApp, 335 RW.2d 371 

Sound diaaatioa of court 

NC—-nippv Tripp, 193 SE.2d 366,17NCApp 64. 


COSTS §218 

Page 463 

Amount not exceaalfe 

NC—Tnppv ‘Dipp,193SE2d 366, 17NCApp 64 
Criteria api^ where defendant pimila 
AUskar-Jakoski v HoUand, 520 P 2d 569 

53 US—Central Tnitt Co of New York v U5 
Light ft Heatmg Co, NY, 233 F 42a 147 
CCA 356 

Cal—Mdnykv Robledo, 134CalRptr 602.64CA3d 
618 

La—Wegmann v Suggs, App, 147 So 2d 263 
Mo—LbPiccoio v LoPiocolo, App. 381 SW2d 421 
Judge deemed expert on yalne of legal aerricea 
Mo—Boyer v Boyer, Af^, 567 S W2d 749 

54 Colo —Martm v Allen, 566 P 2d 1075, 193 Cdo. 
395 

Tex—^Rice v Nu-Ray Elec Co, Inc, OvAj^, 314 
S W2d 86—Ohvares v Porter Poultry ft E^ Co, 
QvApp, 523 SW 2d 726 

Utah—Blair Enterprises v M*B Super The Maiket; 

Inc,499P2d 1294, 28 Utali2d 192 
Right of croaa-ezamination and rebnttal 
m—Adams v Silfen, 96 N£2d 628, 342 Bl App 415 
Proper procedure b to hold adyenary heanng 
Fla—B ft B Const Co of Ohio, Inc v Rinker Maten- 
als Corp, App, 294 So 2d 131 

55 Fla—Lykv Lyle, App. 167 So 2d 256 

Oa.—Roberts v Roberts, 173 SE2d 675. 226 Oa. 203 
NY—In re Lewis' Will, 104 NYS2d 952, 278 App 
Div. 888, m 12S NE2d 598, 308 NY 795 
Proof as to reaaonaUe Talne held neceaaary 
Tex—Wihe v Montgomery Wardft Co, Qv A{^, 291 
SW2d432 

Determination on competent evidence regniied 
Ala—McCord v. Stephens. 319 So 2d 273, 294 Ala 
332 

Tex—Wisznia v. Wilcox, QvApp, 438 SW2d 874, 
err ref no rev err 

Facta may be eatablldied hy attomey*a teatimo* 

vy 

Mass—Blade v School Committee of Malden, 341 
NE2d 896, 369 Mass 657 

56 Cal—Techow v Pollack. 244 P2d 915, 111 
CA.2d5S6 

m—USaDeNat Bankv Brodsky, 201 NE2d 208, 51 
mApp.2d260 

Mias—^Boyctatun v Code ft Co, 118 So 2d 354, 238 
Miss 324 

Tex —Alans v Cdfee, Qv App, 376 S W 2d 953, err 
dism 

57 Idaho—Exchange Lumber ft Mfg Co v Thomas, 
233 P2d 406, 71 Idaho 391 

Old-Saikeysv Haas, 402 P2d 894 
Utah—FM A Financial Corp v Build. Inc, 404 F2d 
67a 17 Utah2d 80 

58 Anz.—CJ.S dted In Hammontree v Kenworthy, 
404 P2d 816, 825, 1 AnzApp 472 

Ark-Pitcher v Baltz, 414 SW2d 859, 242 Ark. 625 
R.1—CJ.S. dtad In Gartner v Gartner, 89 A2d 368, 
374, 79 RI 399 

A trial judge may choose to allow an 
attorney's fee large enough to cover 
the possibility of an appeal.^^^ 

58A Tex—Superior Stationers Corp. V. Berbl Corp., 
QvApp, 483 SW2d 857 

Under a statute, fees incurred in 
prosecuting a just claim are allowed, 
even if the amount of the claim is 
entirely offset by the opposing party's 
claim.^* 

58.10 T«-M(aC]nleyV.Diozd,685SWJ2d7,di8ap- 
pnvmg Hoftman v Deck Masters, Inc, 662 
S.W 2d 438; Greene v Bearden Enterprises, Inc, 
398 S W 2d 649; Jon-T Farms, Inc v. Goodpas¬ 
ture* Ino, 534 SW2d 743, L Q Motor Inns v 
Boysett.S03 8W2d4Il 
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§219 COSTS 

Page 463 

§ 219. -Demonstratiye Evi¬ 

dence, Experiments, Sur¬ 
veys, and Views 

<S0 La—Stuiaaii v Lapan, App. 62 So 2d 291 

page 464 

62 Goto—KroiMv Knuppd, App. 634 P2d 1027 
Mont—Broberg v Northern Pte Ry Co, 182 P2d 

851, 120 Mont 280-nToluison v Jarrett, 548 P 2d 
144, 169 Mont 408 

NY.—Elliott V ET Iiidu8tnes,Iiic,389NYS2d 739, 
88Muc2d942 

N C —Cjr.S. crted m Qty of Charlotte v McNedy, 190 
SE2d 179, 185, 281 NC 684 
UtalH-Stratford v Wood, 338 P2d 8Q, 11 Utah2d 251 
Wyo-CJJS. dted m Mader v Stephenaoii, 481 P2d 
664,663 

Evidence ftnr one party only 
(2) Other matters. 

Wyo —Mader v Stephenson, 481 P 2d 664 
Reasonable bounds 
Fla—Loftm v Anderson, 66 So 2d 470 
IHsallowanoe proper 

Or—Overton v Blake, 544 P2d 1037, 274 Or 91 

63 Qa—Nelson v Girard, 111 SE2d 60, 215 Oa 
518 

La.“-Qly of New Orleans v Salcedo Oil Co, App, 94 
So2d 156—Leavean v Pruneanz, App. 117 So2d 
304 

Mont —Periona v Stephens, 308 P 2d 620, 131 Mont 
138 

NC—Hmes v Pieice, 208 SE2d 721, 23 NCApp 
324, cert den 210 S.E2d 57, 286 NC 335 

Not taxable 

Tex—City of Hurst V Qty of CoUeyviU^ Ov App. 501 
S.W 2d 140, err ref no rev err app after remand 
521 S W 2d 727, err ref no rev err 

65 US—North Butte Nftning Co v Anaconda 
per Mmmg Co, DCMdnt, 6 FRD 267 

66 Del—Muhleman & Kayhoe v Brown, Super, 50 
A.2d 92, 4 Terry 481 

NM—Uhbam Landscaping Material, Inc v Colony 
Materials, Inc, App, 639 F2d 75, 97 NM 266, 
cert den 644 F2d 1039, 98 NM 50 
N.Y—MuflEoletto v Rivera, 281 NYS2d 549, 34 
Mise2d 114 

Not “necesiair 

Or—Overton v. Blake, 544 P2d 1037, 274 Or 91 

§ 220. Documentaiy Evidence 

page 465 

79. Ala—Opimon of the Clerk, Supreme Court, 351 
So 2d STD 

Fla—Loftm v Anderson, supra, n 62 
Use for mere eonfenleiice or argament 
ND—Umted Devdo|»neot Oorp v State Highway 
Dept, 133NW2d439, 22 ALR3d 662. 

81 Fla^Loftmv. Andoson. 66S02447O—Cohn V. 
Fknda Nat Bank at Orlando, App, 223 So2d 
767 

La.i-4Ci»iiiier v Aasenheimer, App, 174 So 2d f97. 
Mont—Loppold v l.ewii, 363 P.2d 538,172 Mont 
280 

Or—Overton v. Blake, 544 P 2d 1037, 274 Or. 91. 
84 lAr-Lcvy v Stephens, App, 54 So 2d 842 

Goata of papers held taxable 

Odier papers. 

La.r-anilloiy v Allstate Bis Co. App, 96 So 2d 866 
NY—Oniigui V Lepone, 295 N.YS2d 955, 31 
AI>2d 630. 

Wb^-JEhellow v Hagen, 101 NW.2d 694, 9 Wtt2d 
506 •r 

Pn^^gnd unofficial documants' 

La^-Aifo V Wdhttns, App. 74 SQ.2d 335. 


§ 221. Witness Fees 

page 466 

95 Ala—Shubert v Lacy. 60 So2d 442. 257 AU 
629 

Miss—^London v Braxtmi, 102 So 2d 683, 233 Miss 
514 

Municipality 

Midi—Qty of Muskeg v Muskegon County, 233 
NW 2d 849, 63 Mich App 44 

96 RI—Orthopedic Specialists, Inc v Great Atlan¬ 
tic A Pac Tea Co. Inc, 388 A2d 352, 120 RI 
378 

Wash—General Ins Co d* America v Dyer, 499 P 2d 
9ia 7 WashApp 411 

97 La—^Levy v St^bens, supra, n 84 

NM—Prudential Ins Co of America v Anaya, 428 
P2d 640,78 NM 101 

NY—Riha V Babor, 42 NYS2d 346, 179 Misc 
755—Pagano v Oiuhani, 43 NYS2d 945, 182 
Misc 375—Rosen v Adirondack Transit Lines, 60 
NYS2d 385, 185 Misc 840 
Pa—In re Reed’s Estate, 47 PaDist &Cb 422,24Ene 
Co 255, 56 York LegRec 202—^In re Sivak’s 
Estate, 58 A 2d 456, 359 Fa 194 
Wyo—Kalman v WU Td Co. 390 P2d724 

One Situation in which witness fees 
may be awarded is where the defend¬ 
ant has acted m bad faith,^^ and anoth¬ 
er is where the litigation has benefit- 
ted a great number of people and the 
end result of the litigation is to effec¬ 
tuate a change in legislative policy 

4JII Pa—Fast v Luzerne County Bd of Assessment 
Appeals. 347 A2d 772, 22 Pa.Cmwlth 181, cert 
den 97 SQ 1113,429US 1097,31L Ed 2d 545 
4.10 Pa—Post V Luzerne County Bd of Assessment 
Appeals, 347 A 2d 772, 22 FaCmwlth 181, cert 
den 97SCt 1115,429 U.S 1097, 51 L Ed 2d 345 

§ 222. -Party to Action 

pa8^467 

7 US—CLJJ5 cited m Hopkins V OenenlElec Co, 
DCMass.93FSupp 424,426 
Ala—Shepherd v Mdrnson’s Cafdena Co, 194 So 
427, 29 Ala App 189 

NM—CJJ5. died In Swallows V Laney, 691 P 2d 874, 
879, 102 NM 81 

N Y—Hmton v Scharonn Industries, 41 NY.S2d 595 
-Simon y Infljber, 128 NYS2d 44, 204 Misc. 
883.afid 132NYS2d367,205 Miic 770 
NC—CJjS. geoted m Q^ oi Charlotte v. McNefiy, 
190SE2d 179, 186,281 NC 684 

14. FSxumi—tion before trill 

NY— Rihav Babor, 42 NYS 2d 346, 179 Misc 755 

§ 223. -Person Interested or 

Employed by Party 

19 33 CJ p 381 note 94 

30 Wis — Moree Chsm Co v. T W. Mafclqohn, Ina, 
4NW2dl62, 241Wis 45 

Goiporato directon 

Mont—Nelson v Mmitana Iron 'hfln. Co, 371 P2d 
874, 140 Mont 331 

§ 224. — Attomccr , 

11^468 

30 Mont—United Bauk Pueblo v Ivenoo, 525 
P.2d 21,164 Mont 473, 

32. May be allowed 

Fa—Bonettt v Northwest Pohsh Aautvm Crtwens 
Afs’h of Philsdelphia, 1 Ps.Dist A Go.2d 176 


§ 227. -Witness Subpoenaed but 

Not Examined 

page 469 

42 Idaho-Udy v Cassia County, 149 P2d 999, 65 
Idaho 585 

Porto Rico—Rodriguez v North German F Ins Go, 1 
Porto Rico Fed 233 

43 Fa—Fife v Great Atlantic A Fac Tea Co, 82 
A 2d 271, 169 Pa Super 110 

Wash-Thomas v Casey, 297 P2d 614, 49 Wa8h2d 
14 

44, US—dark v Gifibid-Hill A Go, DCLa, 95 
FSupp 975 

Fla—CJ.S. oted m Cohn v Flonda Nat Bank at 
Orlando, App. 223 So 2d 767, 768 
NY—Muffoletto v Rivera, 281 NYS2d 549, 54 
Misc 2d 114 

ND—CJjS. cited m Thompson v Hannah Farmers 
Coop Elevator Co, 79 NW2d 31, 40—United 
Devdopment Corp v State Highway Dqrt, 133 
NW2d439, 22 ALR3d662 

Discretum of court 

ni—Lonch v Gibraltar Mut Cas Co, 262 NE2d 
313, 127 m App 2d 350 

45 Fla—CJ jS dted In Gross v Donet House of 
Palm Beach, Inc, 226 So 2d 823, 824 

page 470 

52. Presumptiou 

(3) Clark v Gifibrd-HiU A Co, supra, n 44 
NY—Muffoletto V Rivera. 281 NYS2d 549, 34 
Misc 2d 114 

53 US —Clark v Qiflbrd-Hill A Co, supra, n 44 
NY-Sodabeig V Proctor. 60 N Y S 2d 683—Mufto- 
lettov Rivera, 281 NYS2d 549, 54 Misc 2d 114 
55 NY—Rosen v, Adi r ondack Ttanut Lmes, 60 
NYS2d38S, 183 Misc. 840. 

§ 228. —— Witness Not Subpoe¬ 
naed or Beyond Reach 

page 471 

62 NC-8iedlecki v Powdl, 245 S£2d 417, 36 
NCApp 690 

63 Cal—Del Mar Caomng Co v Pacific Gas A 
Heetnc Go, 112 P2d 953, 44 CaIApp2d 718 

N M —Prudential Ins Co of America v Anaya, 428 
P2d64a78NM 101 

N Y —Italian Publications, Ino v Belli, 263 N Y S 2d 
267, 47 Misc.2d 862 

ND—United Development Corp v State Highway 
Dept, 133NW2d 439, 22ALR3d662 
Pa—Barton v Johnson, 85 FaDist A Co 363 
Vt—Bowler v Miorando, 24 A2d 351, 112 Vt 363 

64 SC—South V. Qty Counofi of Chailetton, 17 
S.EJd860, 198 SC 313 

66. US—CJJS. dted in Mount Vernon Co y. Rowe 
Transfer A Stonge Go, 36 FRD 263,264 

Fees of witnesses not subpoenaed is 
discussed in extenso in Federal Gvil 
Procedure § 1289. 

§ 229. - Witness Neither 

Subpoenaed Nor Examined 
or Tendered for Eitamina^ 
tion 

page 472 

67 NC—Qty of ChaxlottB y McNedy, 190 S.E2d 
179, 281 NC 684v 

Pa—Uneeda Phnnbiiig Supply Co v Brown, 16 Cam- 
bi»79 

68, Pa—Walkerv Penii8ylvBp|a,R,Co,29AJd358, 
151 PaSuper 80 
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§ 231. — Witness Not Attendinsr 
Trial 

73 Fla—dtBdmCcdmv FIondaNat Bank at 
Otiando, App, 223 So 2d 767, 768 

Pa—Walker v Pennqrlvama R Co lupra, n 68 

page 473 

74 Fa^Walker v. Peni^ylvaiua R Co, supra, n 68 

§ 282. -Witness Attending Oth¬ 

er Action 

78 Moiit-CJS.cfto41aMdCeev Oaxk. 144P2d 
1000, 1003, 115 Mont 438 

Pa^-Atzpatnck V Rtamimons, 42 Lack Jnr 191 

§ 233. -Consolidation of Ac¬ 

tions 

86 Wadi—Van Nostem v Ridiey & Odbert Co, 99 
P2d 608, 2Wa8h.2d663 

page 474 

88. Under edpnlation 

(4) Similar cases—McKee v dark, 144 P 2d 1000, 

115 Mont 438 

§ 234. -Incompetent Witness 

92 Pa ^Appeal firem Report of Auditon of Richland 
Ij> Schod Diet, 19 Cambria 109 

Utab-Evans v Evans, 327 P 2d 260, 8 Utali2d 26 

§ 235. -Witness Whose Testimo¬ 

ny Inadmissible 

94 Or—Green v Unde Don’s Mobile Qty, 568 P 2d 
1375, 279 Or 425 

95 ND^^UJS. dted fai Umted Development Coip 

V State Hi8fhway Dept, 133 NW2d 439, 4H 22 
AXR3d662 

97 Alaska—Bnaa v Columbia Lomber Ca, 395 P Jd 
511. 

Wash-Ryan v Plath, 140 P2d 968, 18 Wadi 2d 839 

§ 239. -Continuance or Delay 

of Cause 

page 475 

8 ND—CJJS. cited la United DevdopmentCoip v 
State Hit^nraiy Dept, 133 N.W2d 439, 444^ 22 
ALR3d662 

§ 241. — Time for Which Attend¬ 
ance Taxable 

ND-CJJS. Hack ktter anmvy cited m United 
Devdopment Gorp v State Highwiqr DqA, 133 
N W 2d 439, 444^ 22 A L R 3d 662 

10 ND—CJJS. dtad In thuted Development Coip 

V State Hii^y Dept. 133 NW2d 439, 444, 22 
AXR3d662 

Whether witaeai prematnrely caned as depend- 
lag on draoiiftaBces 

Wadi—Emue v Rmg; 341 P2d 88S, 56 Wadi2d 465, 
idi den and mod on oth gcds 353P2d950,S6 
Wash 2d 465. 

11. For oonsuMation 

NJD.—United Devdopment Corp. v State Highway 
Dept, 133NW2d 439, 22 ALR3d662 

page 476 

13 Wadi—Eania v Rutg, 353 P2d95a 56 Wadi2d 
465 

14 Wash—Gildesgaxd v. Paofio Waiehouse Co, 350 
P2d 1016, 55 Wadi2d STO-Eanis v Rmg; 353 
P2d 95a 56 Wadi 2d 465 


§ 242. -Number of Witnesses 

Taxable 

page 477 

24 N D—CJJS. died m Umted Development Corp 
V SUte Highway Dept, 133 N W2d 439, 444, 22 
ALR3d662 

25 ND—Umted Devdopment Corp v State High¬ 
way Dept. 133 NW2d 439, 22 ALR3d 662 

§ 243. — Excess of Legal Fees 

34 Alaske—F/V American Eagle v State, 620 P2d 
657, app dism 102 set 985, 454 US. 1130, 71 
LEd2d284 

Dd—Mtthleman & Kayhoe v Brown, Super, 50 A2d 
92, 4 Terry 481 

Hawan-Harkms v Ikeda. 557P2d 788, 57 Haw 378 

§ 244. Expert Witness 

37 Ala—Hartley v Alabama Nat Bank of Mon^ 
gomery, 25 So 2d 68a 247 Ala. 651 
Anz—Tevrea v Trails End Imp Ass’n, App, 634 P2d 
396, 130 Anz 108 

Aik—Arkansas State Highway Commission v Union 
Planten Nat Bank, 333 S W 2d 904, 231 Ark 907. 
motion den 334 S W 2d 879, 231 Ark 907 
Cal—ABC Egg Ranch, Inc v Abddnour, App, 35 
Cal Rptr 487—Rabmowitdi v California Western 
QasCo,65CdRptr 1. 2S7CA2dl50 
Dd—Bata V HiIl,Ch. 143 A2d 728, 37 DdCh 363 
Fla—Junkas v Union Sun Homes, Inc, App 5 Dist, 
412 So 2d 52 

Hawaii—Lucas v Liggett ft Myers Tobacco Co, 461 
P2d 14a 51 Haw. 346 

m—In re James’Estate, 134 NE 2d 638, 10 01 App 2d 
232 

Ind—Calhoun V Hammond, 345 NE2d 859, 169 Ind 

App 39 

Iowa—aty of Ottumwa v Taylor, 102 NW2d 376, 
251 Iowa 618 

La—Stewart v Avery, App, 341 So2d 590 
Md—Burdette v Lascola, 395 A2d 169, 40 Md App 
720 

Mo—McQuev E^psten, App, 492 SW2d 97 
N Y —^In re South Scheneetady-Manaville State High¬ 
way, No 788, Sdieoectady Coqnty, 23 N Y S 2d 
819, 174 Miae 1089—Kiev v Sehgnan ft Latz of 
Binghsmton. Inc, 262 NYS2d 766, 47 Mi8c2d 
364—Hempstead Bank v. Ryan. 346 N YS2d 541, 
42 AD2d 779—Van Patten v Sylvia, 352 N.Y 
S2d 565, 76 Misc2d 899 
N D—Peterson v. Hart, 278 N.W.2d 133. 

Ohio-Benda v Fana, 227 NE2d 197, 10 Ohio St 2d 
259 

Old—Natumd Educators Ink Ins Go. v Apache 
Lanes, Inc, SSS F.2d 600 

Or—GJ jSL Hack letter mmins ey Rioted hi—Legler v 
L^. 211 P2d 233, 251, 187 Or 273 
Pa—Csposzola ft Kent v DTsidtno, 29 North Go 
211-Rau V Wilden Acres, Inc, 34 North 88— 
Donaldsrm v Love^ 25 Ombna 180—In re Khng, 
249 A2d 552, 433 Fa 118 

Tex—Taormma v OEdicdua, GrvApp, 355 SW2d 
569, or ref no rev err 
Utah—Frampton v Wilson, 605 P 2d 771 
Wash—Fionto v Goeng, 179 P2d 316, 27 WaOLZd 
615 

Garpas Juris Stwwdmn has been eded m a case fiom 
a jurisdiction where such fees are taxsble as costs under 
some cuoumstanoes—Newdl v. Stanley, 15 A 2d 3a 
31, 137 Me 33 

inge478 

38. Ark—Thomason v Hester Mobde Home Manur 
foctoier, Inc, 361 SW.2d O'K 235 Ark'529 
Cal—Mdropdhtm Water Dnt Southern Criifonua 

V. Adams, 147 P2d 6,23 Gd2d TTO-Kennedy v 
Byruiii.20CdRpCr 98, 201 C A 2d 474 
C6k>—Yeager Carden Acres, Inc. v Summit Conat 
Co., 513 P2d 458, 32 Goto App 242 


COSTS §244 

Paga 478 

Fla—Lipsius V Bnstd-Myers Co, App, 265 So 2d 396, 
app dism, Sup. 269 So 2d 680. 

Iowa—SciQgga Feed ft Oram Co v Vos, 118 NW2d 
543, 254 Iowa 620 

La—Roach v lE^reman’s Fhnd Ins Co, App, 225 
So 2d 295—Ehte Homes, Inc v Herrmann, App, 
242 So 2d 614, qqdicatioii not considered 242 
So 2d 884, 257 U 543. writ den 244 So 2d 857, 
257 U 984 

Me—Newell v Stanley, supra, n 37 
Mich—Oaradonna v Thonous, 169 NW2d 179, 17 
MidhApp 41 

Nev—Mays v. Todaro, 626 F2d 26a 97 Nev 195 
NH—State V Wilson, 333 A2d 459, US NH 99 
N J —Baiben v. Bochmsky, 128 A.2d 1, 43 N J Siqier 
186 

Old —Umt Rig ft Equqiment Co v East, 514 F 2d 396 
Pa-^Duddy v Conshohocken Pnntmg Co, 2 D ft 
C2d402,7DMoiitg 388—Appeal of Richland Tp 
School Diet, 14 D ft C2d 607, 19 Cambria 109 
SC—Metromont Materials Corp v Pennell, 239 
SE2d 753, 270 SC 9 

DIscretloii of conrt 

Cal-Sunmonsv Wexler, 156CilRptr 8ia94CA3d 
1007 

La—State, Tbrou^ DqA of Highways v Whitman, 
App, 313 So2d 918, wnt den. Sup, 319 So2d 
443 

Maas—George v Coohd^ Bank ft Tirust Co, 277 
NE 2d 278, 360 Mass 635 

Mmn—Peterson V Oty of Elk River, 312 NW 2d 243 
Mo—Stewart v Board of Ed of Ritenonr Consol 
School Dist R-3. App, 630 S W2d 130 
ND—Sdunidtv PhmisElec,Inc.281 NW2d 794,1 
ALR.4th733 
(2) Other matten 

U S—Secunty>Ftrst Nat. Bank of Los Angeles v Lutz, 
CACal,297 F2dl59, 

Alaskn—Kaps Ttansport, Inc v Heniy, 572 P.2d 72 
Colo—LeadviUe Water Co v Parkville Water Dist, 
436 P2d 659, 164 Colo 362. 

Dd—In re Two Mmor Ouldreii, 231 A2d 475 
Fla—Dd Real v Dawson, App, 320 Sa2d 20 
La.—Master Mamtenance Eagmeeniig; Inc v Mc¬ 
Manus, App, 292 So 2d 284—^Aftman v Insnsince 
Co of North Anmnoa, App, 307 So 2d 399-^He- 
bert V Diamond M Co, App, 385 SoJd 4ia wnt 
refbsed. Sop, 390 So 2d 203, two cases 
Mich —Gundersen v Village of Bin^m Farms, 137 
N W2d 763, 1 Mich App. 647—Benson v. Oecioft, 
164 N W 2d 533, 13 MidtApp 435 
NH—Vexinav Amoskeag Realty Co, 260 AJd 115, 
110NH 66 

NM—Hughes v West 430 P2d 778. 7S NM 281 
N Y-Janusz v. Fallon, 306 N.YS2d 547, 61 Miac.2d 
608—Van Patten v Sylvia, 352 NYS2d 565, 76 
Misc2d 899 

Teim—Lutz v John Bouchard and Sous Co, Inc, 
App, 575 8W.2d7 

AUowanoe hdd proper 
(2) Other allowaiioes 

Cal—^Balfour, Gnthiie ft Go, Ltd v Gourmet Paims, 
166CaLRptr 422, 108 CA3dl81 
Cda—Crawford V Fteoch, App, 633 P 2d 524 
Fla—Baker v Varda, App 1 Dist, 416 So2d 1190 
La—Soocessioii of Moody, App, 306 So 2d 869, writ 
den. Sup, 310 So 2d 639—Nichols v. Bodgea, 
App, 385 So 2d 298, wnt reftiaed. Sup, 386 So.2d 
355 

Mich—Gilliland V Baldwm-DinapHinniltaa Corp, 218 
NW2d 63,52MicltApp 489. 

Mum —Kluuing v Guttennan. 85 NW2d 665, 250 
Mnm. 534 

ND-Sefawartzv Gha^, 318 N.W2d 294 
Pirty’e employees not wttUii rale 
La^MoOoy v Askansaa Natural Gas Corporation, 190 
So 391, 193 U 238 

Precedent peyment not neeeesiry 
La,—McOcy V Arkansas Natural Oaa Gorporaboo. 
supra. 
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§244 COSTS 

Page 478 

Acoonntaiit 

Cal—Rabmowitch v California Weatem Oaa Co, 63 
CalRptr 1. 257 CA2d 130 
m—Riddkabatger v RiddlediaxBer, 83 NE2d 382. 
336 mApp 266 

Or —A mer ican Timber 61: Trading Co v Niedermeyer. 
338 P2d 1211, 276 Or 1133 

Physidaiis 

Fla —of Daytona Beach v Humphreys, 33 So 2d 
871 

La—Matuimv Scotty Bnck Co, App, 292 So 2d 859, 
writ den. Snp, 293 So2d 178-^ackson v US 
Fidelity A Ouaranty Co, App, 382 So 2d 223. writ 
den. Sup, 383 So 2d 275 

NY—Dd Ra v Vaughan. 149 NYS2d 433, 1 
Muc2d 636,afrd 134NYS2d 336,2 AD2d 156, 
70 ALR2d382 

Ohio—Teny v Burger, 216 N E 2d 383, 6 Ohio App 2d 
53 

Fee prematurely fixed 

La—Randazzo v Lucas, App, 106 So 2d 490 

Surveyor 

La—^Ladner v Aetna Cas & Sur, Co, App, 139 So 2d 
237 

limited to time necessarily spent In attendance 
upon court fbr purpose of testifying only 
Alaska—Eag^e Air, Inc v Corroon and Black/Dawaon 
and Co of Alaska, Inc, 648P2d 1000 
Del —Stevenson v Henning, 268 A 2d 872 
Amomits actually paid not "costs’* unless so 
assessed by comt 

Colo—Lamont v Rivemde Irr Diet, 498 P2d 1150, 
179 Colo 134 

Additloiial amount for overhead and expenses 
mumtiioilzed 

Fla—Seig^v Oeneral Leisnre Coip, App, 289 So 2d 
429 

On modification of Judgment 
La—Hymd v St Jdm The Baptist Panah Schod Bd, 
App, 303 So2d 388, writ den. Sop, 307 So 2d 
370 

Architects ' 

Oal-Huber, Hunt ft Nichols, Inc v Mboie^ 136 Cal 
Rptr 603, 67CA3d278 

La—Mid4State Homes, Inc v Btoe, App, 361 So 2d 
273, 

QnaUfled hy trial court 

La.—Wallaoe v State Farm Fire ft Caa Ins. Co, App, 
345 So 2d 1004, writ lef 349 So 2d 334 

Fee e xor b i t a nt 

Alaaka-Miller V Sean, 636 P2d 1183 
Fla—St Luae County v Bfownm& ^>p« 338 So 2d 
233 

No award under d r c um s tan ces 
FhL—Ford Motor Co v Gamsoo, App. 1 Dut, 413 
So 2d 843 

N J —Birchwood Lakes Colony Qub, Inc v Borough 
of Medford Lakes, 432 A.2d 323, 179 NJ.Super 
409, mod onotltgcdt 449 A 2d 472, 90 NJ. 382. 
N G—S L Orovea ft Sons and Co v. States 273 $,E.2d 
463, SONCApp 1 

Wash -Suns V Kuo, Inc, 3a0F^.642,2O WailLApp 
229, cert den 99 S.Ct. 2164, 441 US. 945, ^60 
L]^ 2d 1047. 

39 lA^^Peiiouilh V Toye Btos Ydkm Cab Go, 
. fupea,n, 3S. 

40 La^-Framianv Southern Chemical Works, App, 
« I dySot2d672 

MobL—B hadd v Montana Power Co., 640 P 2d 889, 
196 Mtont 417 

NY^-iusm Ml N.Y.S2d 33^ 39 Miao2d 

• 6 ?.. 

42. Dd-^Oans v. Babuiz, 190 A2d 19, 41 DdCh 
158 

48i, La^—<9aas v Aetna Cas ft Sur. Co, Agg), 16j6 
boJdSSi' 


44 La—Centuieo v Anheuser-Busch, Inc, App , 276 
So 2d 332—Holkman v Viola, App^ 330 So 2d 
627 

NY—Muffoletto V Rivera, 281 NYS2d 549, 34 
Mi8c2d 114 

Physicians 

Cal-^mes v Abaiband, 143 CalRptr 818, 77 CA3d 
702 

Settlement ofler 

La—Betzv Reynaud Const Co, Inc, App, 396 So 2d 
412 

45 La.—Pcnouilh v Toye Bros Ydlow Cab Co, 
App, 1 So 2d 131—Cox V East Baton Rouge 
Parish School Bd, App, 163 So2d 667—Acme 
Sted Co V A J Wardiouse, Inc, App. 212 
So 2d 271 

Tex —Oty of HousUm v Biggers, Qv App, 380 S.W 2d 
700, eir lef no rev enr Cert den 83 S Ct 1103, 
380 US 962, 14LEd2d 133 

From prior treatment of patient 
La—Trosdair v Higgins, App, 216 So 2d 358 
4g La—Wetzka v fog Three Industries, Inc, App 4 
Or, 409 So 2d 393 

A fee may not be allowed for an 
expert witness who testifies as an ex¬ 
pert relatmg to the value of attorney's 
fees^^ 

46JS Fla—Allstate Ins Co v Chastain, App, 231 
So 2d 334, wnt discharged. Sup, 263 So 2d 378 

Fee allowed 

Fla—Mills V AnmovUz, App, 404 So 2d 138 
La—Hundemer v Thenot, App, 312 So 2d 123, wnt 
den. Sup, 313 So2d 843, 848 

page 479 

47 NC—CJJS dted m Oty Charlotte V McNeo- 
ly, 190 SE2d 179, 187, 281 NC 684 

Fee properly denied 

La—Cox V East Baton Rouge Pansb School Bd, App, 
163 So 2d 667 

48 U—Roberts v Boulmay, App, 186 So2d 188 

Fee allowed 

La—Glass v Aetna Caa ft Sur Co, App, 166 So 2d 
352 

Testimony In support of daim totally rejected 
La—^Adamsemv Westmghouse Eke Corp., App, 236 
So 2d 336 

49 La—CJ.S. gaoted la State v. La Bauve, 73 So.2d 
862,864>trBiiaf 72So2d 865,223La.330 FdU 
75So2d86AfoQ 72 Sa2d 868 

Wash —Oildesgard v Faafie Warehouse Co, 330 P Jd 
1016, 33 Wadi.2d 87a 

For attendanre otte than when tastuyiug 

(1) other ststements 

NC-Cravea v Chamben, 287 SE.2d 903, 56 N.C 
App 131 

50 Colo—Mbuntam States Td ft TcL Co v Pobbo 
UtihtietC(»uiiiaiioii,376P2d 544>193C6k> 130 

U—CJJS. vnted in State V LaBanve^ 75 So2d 862, 
86b trantf: 72 Sa2d 863, 223 La. 330 FOIL 73 
So2d86bfon 72So2d868 

Fee held proper 

(3) Other amounts 

La.—Ndion v Hawkins, App, 244 So 2d 636 
N Y—Lanm v. SpaHma, 241 NYS2d 331, 39 Misc2d 
639 

Fee reduced 

CZ) other statements 

La.^-Addwon v. Tkadets ft Oenenl lot Co., App, 212 
So 2d 734—Malbrondi v. Davidsoii, App., 219 
So ld 31b appheatton dan 222 So 2d 6b 234 La. 
10-GaUe v. Bower, 315 Sa2d 65—Ever¬ 
green Flantatioa, Inc^ v, Zunamon, App, 319 So2d 
543 


Factors considered 

La—State, Dept of Highways v Umted Pentecostal 
Church of Hodges App. 313 So 2d 886, apphcation 
den. Sup, 318 So2d ^ cert den 96 SQ 433, 
423 US 1018, 46 L Ed 2d 389 
Mox» — T-inthieum v Aichambault, 398 NE2d 482, 
379 Mass 381 

§ 245, -MUeage 

52 Fla—State Farm Put ft Cas Co v Osbetko. 
App, 334 So 2d 61 

Hawaii—Turner v Wilhs, 582 P2d 7ia 59 Haw 319 
Iowa:—ScTQggs Feed ft Gram Co v Vos, 118 N W 2d 
343, 254 Iowa 620 

La—Levy v Stephens, App, 54 So 2d 842 
NY—Davis v McDaniel, 303 NYS2d 323, 60 
Mi8c2d390 

Wash—Daloia v Boyd. 133 P 2d 95a 14 Wash 2d 

439_Thomas v CaseVi 297 P2d 614, 49 Wash 2d 

14 

Wyo—Kahnsnv WU Td Co, 390 P2d724 
Phdiitiffs attorney subpoenaed by de fand a nt 
Mont—Umted Bank of Pueblo v Iverson, 325 P2d 21, 
164 Mont 473 

53 Ala—Shubert v Lacy. 60 So2d 442, 257 Ala 
629. 

In California 

In a late case milesge fees for the statutory dutance 
were allowed as costs for witnesses appearing voluntar¬ 
ily—Dd Mar Co v Pacific Gas ft Ekctnc 

Co. 112 P2d 953, 44 Cal App 2d 718 

MmdeipaUty 

Mich-Qty of Muskegon v Muskegon County, 233 
NW2d 849, 63 Mich App 44 

54 Csl—Dd Mar Co v. Pacific Oas ft 

Electric Co, snpra, n 33 

page 480 

59, Dd—Muhlanan ft Kaylioe v Brown, supra, n 
34 

41 5 C —Kuk v Claik, 42 S E 2d 387, 210 S C 339 
6i2 SC—Kukv Caaxk,iiiprs,n 61 
WVa-Bdly v Powdl. 55 SE2d 889, 133 WVa 278 

page 481 

44 US—Vmcennet Sted Corporation v.Mdkr.CC 
AMiss, 94 F2d 347—Fhedman v Washburn 
Co, CCADl, 155 F2d 939—Bsinhart v Jones, 
DCWVa, 9 FR.D 423—CJJS. died in Hum- 
pbnes v Stams, D C Alaska, 87 F Snpp. 37b 378, 
12 Alaska 335—Kenyon v Antomatio Instrument 
Co, DCMich, 10 FAD 248 
49 Pa—Oksiner V Penneylvama Turnpike Comintt- 
non, 44 PaDist ft Co 604, 24 WestOo 49 

page482 

76 CM—People v MacFarianck 162 P2d 937, 71 
Oil App 2d 333 

§ 248. Interpreter’s Fees 

87 NY—Santtagov Johnson, 303 NYS2d 717, 61 
Mhc2d746 

Interpreter's foos have been held not 
taxable as costs.”^*^ 

87J Dd—Bate v HdL 143 A2d 728, 37 DdCh. 
363 

page 483 

The taxing as costs of reasonable 
and necessary translator's fees has 
been allowed.**^ 

88 J n.Y— Mbofo-MbOoniiadc Linesp Ina V, Aetna 
Im Go.268NYS2d399,49MiK2d747, afUL 
275 NYS2d 363, 26 AD2d 908 ' 
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§ 249. Stenographer’s Fees 

90 US—Miller V US,Atk.63Sa 187, 317 US 
192, 601, 87 LEd 179, idi dea 63 SCt 438, 317 
US 713, 87 LEd S67 

Ala—Pidc-Bay Co v Younkin, 248 So2<l S70, 287 
Ala 103 

Anz—Dava v Tavato. 403 P.2d 31S, 1 Anz App 380 
Gal—Moore v, Qty and County at San Francnoc^ 85 
CatRptr 281, 5CA3d728 
D C —WaUi V Sdia&r, Mun App., 61 A 2d 716—Saw¬ 
yer V Warner, Mon App, 63 A 2d 653 
Mont —Tieaiiire State Induatnea, Inc v Leigland, 443 
P2d22, 151 Mont 288 

NJ—Barbenv Bochinaky, 128 ^2d 1, 43NJSiiper 
186 

NY—Duio Sportfwear v Go^en, 132 NYS2d 51— 
Hemprtead Bank v Ryan, 346 NYS2d 541, 42 
AD2d779-Hartinannv Fbx. 449 N Y S 2d 536, 
87 AD 2d 885, 

—Appeal of CYDonndl, 32 Del Co 480. 

Tenn—Penon v Fletcher, App, 582 SLW.2d 765 

VolimtflEy by plimtlff 

Fla—dd Real v Dawaon, App^, 320 So 2d 20 

91 Ala—Ex parte Wnght. 151 So 865, 228 Ala 96 
Cal-Ceianab v Muenach, 141 P2d 750, 60 Cal 

App 2d 751 

Fla—Willdna v Snpeix Druga of Fla, Inc, App, 232 
So 2d 19 

HI—Brehm v Piotiowaki. 98 N£2d 725, 409 m 87 
La—Kanaas Qty Sonthem R Co v Qty of DeRidder, 
App, 206 So 2d 562, application den 208 So 2d 
534,251 U 1074 and 208 So 2d 534,251 U 1075 
NY-Santiago v Johnaon, 305 NYS2d 717, 61 
Mi8c2d746 

Ohio—White V White, 362 NE2d 1013, 50 Ohio 
App2d263,4 003d225 

Pa—Anderaon v Ooerrein ^-Way Amosement Co, 
29 Erie Co 94 

Statnte coDstnied 

NY—Morgenatem v Jamea Taloott, Inc, 266 NY 
S2d45a48Muc2d 1024 

92 Oa—Qty 'of Atlanta v IntematiQiial A8a*n of 
Fizefighten, Local IH 239 SE2d 353, 240 Ga 
24 

NY—Application of Callahan. 28 NYS2d 980, 262 
AppDiv 398, reaig den 30 NYS2d 695, 262 
AppDiv 978, app (ham 39 NE2d 942,287 NY 
743, app den 35 N.YS2d 288, 264 AppDiv 
812—Morgenatem v Jamea Taloott, Inc, 266 NY 
S2d450,48Mi8e2d 1024 

Fa—Bonem v Northwest Fdhsh American Qtizena 
Aaa*n of Philaddidiia, 1 PaDist ft Co2d 243 

93 Cal—Flynn v Superior Court, San Mateo Coun¬ 
ty, 152C8lRptr 796, 89 CA3d491 

BL—Schultz V Chicago Flat Jamtoia Union, Local No 
1, 91 NE2d 471, 340 m App 278 

page 484 

96 Cal—Walton v Bank of Gahfomia, Nat Aaa*ii, 
32 CalRptr 856, 218 C A2d 527—Moore v Qty 
and County of San Ftancisoo, 85 Cal Rptr 281, 5 
CA3d728 

N Y—Alhed Corp v Town of Oeddea, 386 

NYS2d8ia87Miac2d704 

98. N D —Thompaon v Hannah Fanners Co-op Ele¬ 
vator Co, 79 N W 2d 31. 

99. U&—Republic Mach Tod Corp V Federal Car¬ 
tridge Corp, D C Mum, 5 F RI> 388 

Cal--Steiizor v. Leon. 279 P2d 802, 130 C AJd 729 
Cok)—Moms V Redak, 234 P2d 908, 124 Colo. 27 
Mum—In le Miller’s Estate, 64 NW2d 1. 242 Mum 
29 

S.C—CJJS qnoted m South Cardboa Public Service 
Aothonty V Spearwant Liquidating Co., 22 SE2d 
252, 254, 201 SC 207 


page 485 

3« Apportioiimeitt held authorized 
Oa—Travis Meet ft Seafood Co, Inc v Ashworth, 193 
SE2d 166, 127 Ga App 284 

FUiiiie of defendant to uppear 
N Y —Wehnnger v Dougiaa Oibbons-Hollyday ft Ives, 
Inc, 382 NYS2d 987, 52 AD2d 768 

In the absence of statute or of some 
special agreement between the parties 
authorizing stenographer’s fees for 
taldng depositions are not taxable as 
costs.** 

5JS Pa—Metzv Long,29D ftC2d 697, laCumb 
53 

6 Wash—Gavel v Kobe, 463 P 2d 237, 1 Wash App 

684 

In New York 

(1) McChntic v Sheldon, 78 NYS2d 52, 191 Miac 
893—Siegel v Metropohtan Life Ina Co, ^ N Y S 2d 
65, 191 Miac 910 

(2) Kahn v Sheizr, 113 NYS2d 101, 280 AppDiv 
753, reaxg and app den 113 NYS2d 919, 280 App 
Div. 862-Rich v O'Malley. 113 NYS2d 565, 280 
AppDiv 817 

7 NY —Siegel v Metropohtan Life Ins Co, 78 N Y 

S2d6S, 191 Misc 910 

10 El—EUmgsen v Milk Wagon Dnvers* Union of 
Chicago, Local 753, 35 NE2d 349, 377 El 76 

Taxation held beyond parriew of statnte 
El—Loisdi v Gibraltar Mut Caa Co, 262 NE 2d 
313, 127 El App 2d 350 

11 N Y-Skiod V Martoiella, 93 NYS2d 818, 196 
Mac 922 

page 486 

15 El —Theodorou v Community Builders, Inc, 285 
NE2d474,6mAK)3d277 
22 El—Schultz V Chicago Flat Janiors Union, Local 
No 1,91 NE 2d 471, 340 El App 278—Baifcerv 
Barker. 183 NE2d 518, 36 El App 2d 20 

Fee hdd reasonable 

(1) NM—Mantz v FoEingstad, App, 505 P2d 68, 
84 NM 473 

NY—Sterling Optical Co v University of State of 
NY., 287 N YS2d 961, 56 Mac 2d 54 

Estimated amount of unpaid cost not taxable 

Fla—Otaiurfrv Chenii, App, 270 So 2d 430 

page 487 

25 Cal-^Adams v San Joaqum County, 328 P 2d 
25a 162CA2d271 

§ 250. Printing or Other Reproduc¬ 
tion of Papers 

26. Printing expenses 

NY—Lambert v Lambert, 356 NYS2d 94^ 45 
AD2d715 

28 Qnn—Yavu v Sullivan, 76 A 2d 99, 237 Conn 
253, 35 ALR2d206 

NY—Hartmannv Fox, 449 NYS2d 536, 87 AD2d 
885. 

Costs denied 

Maas—Goldberg v Qirfaan, 124 N B 2d 926, 332 Kbaa 
310 

Depositi o as 

Cdo—GoodfhDow v Kattmg, A]q>, 533 P2d 58 
Dd —Hutchmstm v Fish Engmeenng Corp, 204 A 2d 
752, 42 DdCh 116, afH. 213 A2d 447. 42 
Deia 435. 

DC—Bennett v Kiggins, App, 391 A 2d 236, cert 
den 99 set 844, 439 US 1072. 59 LEd2d 39 
Fla—Cohen v Denma, App, 209 So 2d 465—Ryan v 
Bencher, App. 360 So 2d 15—Paul v. AEstate Ins 
Co, App., 380 So 2d 1307—Gator Shoe Corp v 
‘nHidte,App. 384So2dl344 


COSTS §251 

Page 4M 

Hawm—Tanitt v Will., 582 P2d 710, 59 HiW 319 
NY—Catalano v Long Talmd Jewish Hospital, 403 
NYS2d685, 93 Mttc2d69S 
Tenn—Person v Fletcher, App, 582 SW2d 765 
Ilnnscript of testimony 

Mmn—Stnebd v Minnestoa State Hi|^ School League, 
321 NW2d400 

Mo—Groves v State Farm Mot Anto Ina Co, 540 
SW2d 39 

Neb—Town ft Country Realty of Kearney, Inc v. 

Ohdden. 285 N W.2d 828, 204 Nd> 820 
29 U S—Glade v Walgreen Ca, DCEl, 46 FSapp 
396,affd.CCA, 13SF2d590 
NY—Northern Structures, Inc v Union Bank, 394 
NYS2d964 

Tex—PhiEipa v Wertz, QvApp, 579 S W2d 279, err 
ref no rev err 

Photostats 

Dd —Hutchinson v. Ftdi Engmeenng Corp, 204 A 2d 
752, 42 DdCh 116, afid, 213 A.2d 447, 42 
DdCh 435 

Pa—Duddy v Conihdioken Prmtmg Co., 2 D ft C2d 
402, 70 Montg 388 

31 Dd—Hutchinson V Fish Engmeenng Corp, 204 
A2d 752, 42 DdCh 116, affd, 213 A 2d 447, 42 
DdCh 435 

Mass—Goldberg v Cuihan, supra, n 28 
KM—New Mexico Bureau of Revenue v Western 
Elec Co., 553 P 2d 1275, 89 N M. 468 
NY—^Morgenatem v James Talcott, Inc, 266 NY 
S 2d 450, 48 Mac 2d 1024 

32 NY—Loebv Tatdbaiin 4 448NY.S2d391,112 
Muc2d 1039 

33 Gal—Pan Fac Propettiea, Inc v Santa Cruz 
County. 146 CalRptr 428, 81 C A 3d 244—Balf¬ 
our, Outline ft Co, Ltd v Gourmet Farms, 166 
CalRptr 422, 108CA3d 181 

Nev—State ex rd Oaraventa v Gazaventa Land ft 
Uvestock Go, 132 P2d 619, 61 Nev 414 
NY—Shapuo v Aetna Caa and Sur Co, 422 NY 
S2d 453, 73 AD2d 616, app. dum 403 NE2d 
457, 49 N Y2d 798, 426 NYS.2d 734 

Copies of flvhnrfta used Jn tddiig dcpotttioiis 
Cal —Fd^le ex rd Brown v Barenfdd, 21 Cal Rptr 
501, 203 C A 2d 166 

Statnte eonstrned 

Anz—Fowler v Great Amenean Ins. Co, App, 602 
P2d 492, 124Anz. Ill 

NY—Lew Moms Demolition Co Inc v Board of Ed 
of Qty of New York, 365 NYS2d 109, 80 
Mac 2d 944 

Deposhioii copies 

Fla—St Lume County v Browning, App, 358 So2d 
253 

Writs not awarded or issued 

Mont—Dreyer v Board of Trustees of Mid-Riven Td. 
Qh>p, Inc, 630 P2d 226, ai^ after remand 666 
P 2d 1214 

§ 261. Taxes on Litigation 

p«ae4S8 

38. Ala^-State v MontevaEo Coal MmJng Co, 197 
So 37. 240 Ala 73 

Under statutory provisions a fee 
may be collected at the time of filing 
the first pleading, paper or other ap¬ 
pearance,*** 

38.5. Comity law Ubiary fee 
m—Mbaeid v McDonough. 243 NJB2d 394> 103 El 
App 2d 23 

One fee per case 

EL—Mbaeid v McDonou^ 243 N.E2d 394, 203 El 
App 2d 23 
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§252 COSTS 

Page 488 

§ 252. Trayeling: Expenses 

39 US—Ryan V Arabian Am Oil Co, CDNY, 
18FRD 266 

Dd—Hutchinson v Fish Engmeeting Corp. 204 A2d 
752, 42 DdCh 116, aSd, 213 A 2d 447, 42 
DdCh 435 

Fla—Butler v Borowsky, App, 120 So 2d 636 
La—Curry v Vallot, App, 271 So 2d 711 
NM—Read v Western Farm Bureau Mut Ins Co, 
App, S63 P2d 1162, 90NM 369 
NY—Baccanv Tucker, 181 NYS2d524, 15Misc2d 
95—Meluv VeittasSS Co, 197N,YS2d 268,23 
Misc2d4S 

NC-City of Charlotte v McNcely, 190 SE2d 179, 
281 NC 684 

40 NY —Bosufigi V Chemical Bank New York Trust 
Co, 294NyS2d 45, 30 AD2d 950 

Ohio—Nomina v Esgeman. 188 N E 2d 440—Welter v 
Wdter, 267 NE2d 442, 27 Ohm Miac 44 
45 US—^Roden V Empire Prmtmg Co, DC Alaska, 
135 RSupp 665, 16 Alaska 28, affd. CA, 247 
F 2d 8, 17 Alaska 209 

Fla—Long v Martm, App 5 Dist, 410 So2d 607 
Hawaii—Smothers v Renander, 633 P 2d 556. 2 Haw 
App 400 

La—Cobton v Great Am Ins Co. App, 173 So 2d 
848, writ ref 175 So 2d 644, 247 U 1026 
NY—Pakterv. EaLillyACo,243NYS2d 425, 19 
AD2d810 
HeUtncabk 

Tenn—Marlowe v First State Bank of Jacksboro, 371 
SW2d 826, 52TeimApp 99 

§ 253. Referee’s or Commissioner’s 
Fees 

48 Cal—Huntoon v Hurley, 290 P 2d 14^ 137 
CA2d 3S-MadiBOtt v Moon, 306 P2d 15, 148 
CA 2d 135—General Elec Co v Imperial Union 
School Dist, 28 CalRptr 438, 212 CA2d 879 
Fla—SlatccdF v Dezen, 74 So 2d 59 
HI—Stark V Ralph F Roussey Sc. Assomales, Inc, 323 
NE2d 826, 25 01 App 3d 659 
N 3 —NewaA St New York Tow Boat Co v Star Fud 
Oil Co, 11 A2d 65, 127 NJEq 27-Jame8 F 
MltcheiD, Inc, V V F 7-abMinlfifi 
Corp, 61 A2d 287, 137NJLaw660 
NC—Perry v Donb, 90 S E2d 239, 243 NC 173— 
Register v Gnfc 170 SE2d 520, 6 NCApp 
572. 

Fa—Tonua v Lennon, 142 A 2d 745, 186 Pa Super 

340 

RJ—Litdefidd v Gorton, 14 A2d 682, 65 RI 390 
Tenn—Textile Workers Union v Brookside Mills, Inc, 

341 S W2d 758, 47 Tenn App 663. 

Tex—Roberson v Robenon, GivApp, 420 S.W2d 
495, err ref no rev err 

WVa.—Msxwdl v Stalnsker, 96 SE2d 907, 142 
WVa 553 

Dilcgretbiii to apporttoB 

(2) Oilier matters, 

m—McFsil V Braden, 166 NE2d 46, 19 m2d 108 
NY.—Memtt Corp v Bass, 232 NYS2d 33a 17 
A D 2d 735—Davis V CcMnmeicial Metals Co, 283 
N.YS2d 366, 54Misc2d729 

Bar lyy Ids of party 

m—McCabe v Hdmer, 102 N E 2d 794> 410 m 557 
Bqml dfffifam in dramstances 
44*Y—Crass Properties, Inc v Qimbd Bros., Inc, 223 
NYS2dlQ19, 15 AJ3.2d 908. 

Te^Vdlien v. Repuhbc Fmancul Services, Inc, Civ 
App., 602SW2d 566,eiT refnorev err 

NJ,r-M8tiello V, Barnett, 236 A2d 869, SQ'NJ 577 

n eco Ml tntod by pmi of, court 

iiilimi—Aisoeisted Contractors, Inc v Midwest Fede^ 
al SmdniB ind Loan Ass’ll, 232 N W2d 740, 304 
Mmn 528 


49 Cal—Most Worshii^ Sons of Light Grand 
Lodge V Sons of Light Lodge No 9,295 P2d912, 
140 C A 2d 833 

Not allowable as of coarse 

Kan—Prusher v Cobb, 103 P2d 808, 152 Kan 211 

Costs borne by prevailing party 

NY—Davis V Commercial Metals Co, 283 NYS2d 
366, 34 Muc2d 729 

page 489 

Exanunatton before trial 

51 N Y—Lavatre v R J Reynolds Tobacco Co, 78 
NYS2d493 

52 Or-McCormick v Campbdl 323 P2d 322, 213 
Or 162 

56. Fees held not excessive 

Ill-land V Han 124 NE2d 637, 5 mApp2d 233 

Tex —Texas Bank and Trust Co v Moore, 595 S W 2d 
502 

Fee excessive 

NY—Art-Lloyd Metal Products Corp v Kaufinan, 
387 NYS2d 261. 54AD2d680 

62 Ill-Shapiro V Orasby, 184 NE 2d 853,23 Ill 2d 
245 


§ 264. Receiver’s Fees 

63 Tex-Aroherv Ro8a,Qv.App,262SW2d213 

As constitnting costs 

(2) Other cases 

Tex—Mid-Continent Supply Co v Qmway, Civ App, 
240 S W 2d 796, err rd no rev err 

Discretion abused 

Fla—Barredo v Skyfreight, Inc, App 3 Dist, 430 
So 2d 513 

64 Csl-Stanton V Pratt. 116 P 2d 609, 18 Cal 2d 
399 

La—De Soto Wholesale Oroceiy Co v Allen, 31 So 2d 
245 


page 490 

65 RL—CJS quoted m Onorato v Mancuu, 17 
A2d 867, 868, 66RI 119, 

§ 266. Miscellaneous Items 

70 Midir-^une v Vibra Screw Feeders, Inc, 149 
NW 2d 48a 6 Mich App 484 
NY—Fnedman v Gr^hound Lines, Inc, 301 NY 
S2d32I, 32 AD2d772 

Fa—Sunbeam Goip v Hess Bros, 11 D & C2d 643, 
27LchLJ,297. 

Each party bearing own expense 
NY—Hambuig v Gronik, 191 NYS2d 762, 19 
Mi8c2d901 

Expenses not taxable where deponent foils to 
object to site 

La—Curry v Vallot, App, 271 So 2d 711 

page 491 

Costs of seimtiytc investigations 
should be borne by the party ^siring 
them^^* 

74.5 NY—Petruk v South Ferry Rcialty Co, 157 
NYS2d249, 2 AD2d533 

Cost of report of Independent medical examina¬ 
tion 

Nev—Muwdl v Amaral 383 P,2d 365, 79 Nev 323 

Adjudications as to costs been made 
with respect to other items."^^*® 

74hl0 Ala—Gtthme Const Co, Ihc v. Cooper, 368 
$o2d^541 

Cbl—State Farm Mut Auto Ins. Co v MaeKenae, 
149 CalRptr 747, 83 tA 3d 727 
Fk—Colhntv HoDind,^ 3 Dist, 409 So 2d 1097 


Hawaii—Smothers v Renander. 633 P 2d 556, 2 Haw 
App 400 

La—Menard v Traveters Ins Co, App, 240 So 2d 
390 

Mont—Kmtner v Harr, 408 P2d 487,146 Mont 461 
NY-Nassau Trust Co v BeUield, 391 N YS2d 311, 
89 Miac2d 282—Engelhaxt v Kas Carpets, Inc, 
427 NYS2d714> 104MiBc2d69 

Fees paid for letters rogatory not allowed 
Del—Bata v IM, 143 A2d 728, 37 DdCh 363 
N Y —Pneder v Mohawk Airlines, Inc, 264 N Y S 2d 
398, 48 Mi8c2d 169 
Acconntanfs charges 

Anz -Parrish v Camphuysen, 488 P 2d 637, 107 Anz 
343 

Cal-Oolden v Odden, 75 CalRptr 735, 270 C A2d 
401 

La—Barnett v Barnett Enterprises, Inc, App, 231 
So2d 589, wnt ref 233 So 2d 562. 253 La. 911 
Md —Freedman v Seidler, 194 A 2d 778, 233 Md 39 
Removal and shipping costs 
Tex—Holland Page, Inc v Darr Eqmpment Co, Qv 
App, 351 SW2d 586 

Expenses of litigation other than court costs 
Kan —McGuire v McGuire, 376 P 2d 908, 190 Kan 
524 

Photostats of records 

Colo —Bristol Myers Co v District Court In and For 
City and County of Denver, 422 P 2d 373, 161 
Colo 354 

N Y —Koizemewski v Oreenpomt Hospital 234 N Y 
S 2d 739 

Photographer fees and expenses 
S D —State Highway Commission v Hayes* Estate, 140 
NW2d 680, 82 SD 27 
Witness* expenses 

N Y —Davis Sportswear, Inc v Parker, Duiyee, Beiya- 
mm, Zunion and Malone, 266 NYS2d 573, 49 
Mi8c2d77 

Fee of gnardian ad litem 
ni —Ackenium v Elmont Lumber Co, 217 NE 2d 427, 
69 ni App 2d 477 

Tex—Bunting v Chess, Qv App, 416 S W2d 492, err 
dism, cert den 88 $a 2312, 392 US 938, 20 
LEd2d 1397. 

Expense of physical examination 
Tenn.—Richardson v Johnson, 444 SW2d 708, 60 
Tenn App 129 

Discovery depositions 

Aladta-^uneau Ed. Ass’n v City and Borough of 
Juneau, 539 P 2d 704, 

Cal—Rappenecdter v Sea-Land Service, Inc., 155 Gal 
Rptr S16..93CA3d256 

Colo—United Mecfaameal Contneton, Ine v J D 
Indus. Insulation Co, App, 472 P2d 201 
Fla—MiOer Yacht Sales, Inc v Scott, App, 311 So.2d 
762 

Idaho-Firest v Hoftneuter, 354 P Zd 935, 97 Idaho 
757 

m—Aim V General Td Go. of, nhnois, 327 NE2d 
523, 27 n App 3d 876 
Ind.—Evans v, Huis, At>p, 413 NJB.2d 783 
Kan—Overland Pa^rk Sav and Loan Ass’n v Braden, 
636 F.2d 797, 6 Kan App 2d 876 , 

La—Parish v. BiH Watson Ford, ln&,>lpp, 354 So 2d 
727, wnt dem. Sup, 356 So 2d 1005 
Mass.—George v Ck^ge Bank St Trust Go, 277 
N£2d 278. 360 Mass. 633 

Mum—Strubd V. Minnesota State High School League^ 
321 N.W2d 400 

NJ—Sunthey v. Johnaon Motor lines, 356 A2d la 
140 NJ Super 202 

NY.—Oambino v. St Mary’s Hbspital of Sfaten of 
Chants^ 323 KYS2d 3ia 37 AJD. 2 d 9S3. 

Ohio—Sunmom v Merrill Lyadv Pieioe^ Pemier and 
south, 372 NE2d 363, S3 Ohio App2d 91, 7 
003d6S 

Old—Ford Motor Cfodit Go. V Oomgi, App., 527 P 2d 
603. 82 ^LR3d *1168, 
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Interrog a tories 

Alaska—Ketchikan Cold Storage Co v State, 491 P 2d 

U—Chambers v Ortho Pharmaceutical Cotp. App, 
383 So2d46 

NY—Costinv New York Td Co, 401 NYS2d 667. 
60 AD2d 1002 

Untrofi staienieiiti as grotmd tor award 
ni—Schrocder v Busenhart, 272 NE2d 750, 133 IH 
App2d 18a cert den 92 Sa 1293, 405 US 
1017. 31 L Ed 2d 479 

§ 256. Uimecessaiy Costs and Dis¬ 
bursements in General 

75. Dnty to arold 

Wash—Kraft V Spencer Tucker Sales, 239 P 2d 563,39 
Wadi 2d 943 

76 N.C—CJJS. quoted m Oty of Charlotte v 
McNedy, 190 SE2d 179, 185, 281 NC 684 
78 Cd—Teidmer v Klassman, 49 CalRptr 742, 
240CA2d514 

Fla—Barnett v Pan Am Sur Co, App, 139 So2d 
192, cert dischaiged. Sup, 147 So 2d 322 
Wash—Kraft v Spencer Tucker Sales, supra, n 75 

§ 257. Separate Actions 

82 Cal—Teichner v Klassman, 49 CalRptr 742, 
240 CA2d514 

Fla—Wagner v Moadey, App, 104 So 2d 86 
La—Johnson v Fidehty & Cas Co of New York, 
App, 201 So 2d 177 

Motion for sereranoe not pressed 
NY—Lane v Merit Enterprises, 149 NYS2d 402, 4 
Misc 2d 137, 139 

85 Tenn—^American Nat Ins Go v MePhetndge, 
187 SW2d 640, 28 Term App 145 

page 492 

90. Separate costs not allowed 

NY—RossV SyrBCU8eTran8itCotp,67NYS,2d368 

§ 260. — Consolidation 

page 493 

11 Mich—Watkuuon v Reushle, 290 N W 877, 292 
Mich 484—InnFaiwdl'sEstate, 10NW2d830, 
306 Mich 208 

NY.—Vandemiark v Novickey, 95 N YS.2d 606, 187 
Misc 733-Vidal v ShefiGdd Farms Co, 141 NY 
S 2d 82, 208 Muse 438 

Coats borne Jointly 

Alaska^tepanov v Oavnlovich, 594 P2d 30 

12 US—U.S V Bethlehem Sted Corporation, CC 
APa, 113 F2d 301, aflEd. 62S.Ct 581, 315 US. 
289. 86LEd 855 

N.Y.—Application of Cheney, 13 N Y S 2d 403, 257 
AppDiv 401, mod 29 NE2d 241, 284 NY 
1—Owizdak V Netheriand Cab Co. 51 N.YS2d 
560—Eisenberg Indus Contracting Co v. Baum- 
waU. 86 N.YS2d 61, 194 Mac IS—Bioadsky v 
Fiore, 87 N YS2d 844^ 194 Miso 837. 

Authority granted 

NY—Wickham V Faff, 16NYS2d890 

Purpose of statute 

NY.—Male v Crowmngshidd, 247 NYS2d 463, 42 
Misc 2d 173 

page 494 

19 t7.S—CJJS. cited mCannen Exchange Subscrib¬ 
ers V, Noiith American Can Co, CAFal, 194 
F2d 588, 390 

La.—Fennson v. Highway Ins Underwnters, App, 109 
So.2d 289. 

N Y—Paiknan. Inc v Huffeut, 303 N Y.$ 2d 695, 33 
AD2d828 

Wia—Dekeyser v Milwaukee Automobile Ins Co, 293 
N W. 735, 236 Wis 419. 


Reducing costs 

(2) Other matters 

Wis—Kqdm v Hardware Mut Cas Co, 129 NW2d 
321, 24 Wis2d 319, leh den 130NW2d3,24 
Wis 2d 319 

23 Tex —Bigleben v Stevens, Civ App, 262 S W 2d 
783, err ref no rev err 

§ 261. -Failure to Counterclaim 

or Set Off 

25. In Ohio 

(1) Lyons v Garnette, 98 N E 2d 346, 88 Ohio App 
543—Kepnerv Pierce, 5 Ohio OrCt R 488, 3 0CD 
239, affd 44 N E 1143, 52 Ohio St 613. 32 Wkly Uw 
BuU 331 

(2) However, the statute has been held mapphcable in 
case of a voluntary appearance and confession of judg¬ 
ment m a justice of t^ peace court —Black v Chesser, 
12 Ohio St 621 


page 495 

§ 262. In General 

29. SC—CJS cited in dark V Ross, 328 SE 2d 91, 
108. 284 SC 343 

§ 263. Necessity 

Library References 
Costs «=73. 

30 Coim —^Bridgeport Oas Co v District 30, United 
Mme Workers of America, 134 A 2d 530, 21 
Conn Sup 331 

Ind —McNehs v, Wheeler. 73 N £ 2d 339, 223 Ind 148 

Me—^Rand v B O Pnde Realty, 360 A 2d 519 

NC—CJJSL ated m State ex tel Morns v Shmn, 136 
SE2d 244. 243. 262 NC 88 

31 Cal-In re Dow’s Estate. 334 P2d 1063, 167 
CA.2d707 

32 Cal—In n Dow's Estate, 334 P2d 1063, 167 
CA2d707 

33 Cal—Wells Fargo & Co v Oty and County of 
San Francuoo, 152 P 2d 625, 25 Cal 2d 37 

§ 264. By Whom Made 
Library References 
Costs et seq 

34. Failure to state reason ftnr denial 

Alaakar-State Dept of Natural Resources v Psnkratz, 
338 P 2d 984 


page 496 

36 Oa—Equitable Credit Corp v State. 70 SE2d 
46. 85 Oa App 352—Markan Realty Co v Klar- 
man. 109 SE2d 907. 99 GaApp. 703 
Pa—^Fast v Luzerne County Bd of Assessment Ap¬ 
peals. 347 A 2d 772. 22 PaCmwlth 181. cert den 
97 Sa 1115. 429 US 1097, 51 LEd2d 545 

Trial court 

U—Ogaard v. Wdey. App, 325 So 2d 642 
40 Oa—Oeorgia Veneer 3t Padcage Co v Florida 
Nat Bank. 32 S E 2d 465.198 Oa 591—Equitable 
Credit Corp v State, 70 S E 2d 46. 85 Oa App 
552 

Surplusage 

Ky—Foley’s Adm’r v Witt. 172 SW2d 81, 294 Ky 
498 

SC—Westbrook v Hutchison, I0SE2d 145, 195 SC 
101 

W Va—Carter v Jones, 112 S E 2d 70S, 145 W.Va 98 
64 CJ p 1086 note 79 
4L Attorney’s foes 

(2) In other jurisdictions, on a trial to a jury, it 
shoi^ fix the amount of attom^s ftesr^May v Don- 
alson. TexQv,App. 141 $W2d 701 

(3) Failure to request submission as required by rule 
waives the n^kit 


COSTS §264 

Page 497 

Tex —^Wihe v Montfomery Ward ft Co. Qv App, 291 
SW2d432 

(4) Other instances 

US-Audio-Visual Marketing Corp v Omm Corp, 
CANM,545 F2d715. 

(5) Request addressed to court 

Cal —Wildlife Ahve v Chidcerm^ 132 CaLRptr 377, 
553 P 2d 537, 18 C 3d 190 

Fla—Mystery Fun Houses Inc v Magic Worid, Inc, 
App S Dut.417So2d 785 

44 NJ—Tookerv Hartford Acc ft Indem Co. 347 
A2d 371, 136 NJSuper 572 

45 US—Humboldt Lovdocklrr Light ft Power Co 
v Smith. DCNev. 28 FSupp 421 

Ala—Jones v Qty of Opehka, 4 So 2d 507. 30 Ala 
App 274, revd on oth gxds 4 So2d 509, 242 Ala. 
24, foU 4 So 2d 513, second case 242 Ala 28, fbU 
4 So 2d 514. 242 Ala 29 

Md—Sheehy v Sheehy, 242 A2d 153, 250 Md 181 
Costs incurred in the past in without courts* 
jurisdiction 

Cal—Huntmgton v Huntington, 262 P2d 110, 120 
CA2d7l5 

Where tried by another Jnatice 
NY—^Lader v Advance Minor ft Novell Co. 13 
NYS2d 327 

46 Fla—Golub v Golub, App. 336 So 2d 693 

La —In re State m Interest of Fisdibem, App, 194 
So2d 388, wnt ref 197 So2d 652, 250 La 633 
N C —Redevelopment Commission of Winston-Salem v 
Weatherman, 208 SE2d 412, 23 NCApp 136 

Surrogate’s court 

(3) When court’s power hdd mherent and not de¬ 
pendent on statute —In re Upjohn's Will. 120 N Y S 2d 
791, 204 Misc 126 

(4) Other statementt 

NY—CoUmsv CoUina, 234 NYS2d 226, 17 AD2d 
304, motion den 191 NE2d 906, 13 NY2d 723, 
241 NYS2d 851 

Family court 

NY—Gordon v Lipshie, 192 NE2d 33, 13 NY2d 
775, 242 NYS2d 68 

Purpose of statute 

Ohio—Holmes v Hrobon, 103 NE2d 845, 93 Ohio 
App 1 affd m part a^ revd m part on oth grds 
HONE 2d 574, 158 Ohio St 58 

Orphan’s court 

Md—Clark v, Rolfe^ 368 A2d 463, 279 Md 301 

page 497 

47 Ark—Parker v Baker, 114 S W2d 23, 195 Axk 
761 

DC—Lloyd V US Fklehty ft Quaranty Co. Mun 
App, 31 A,2d 669, cert den 64 set 88. 320 US 
78aS8LEd 468, teh den 64SCt 204.320U.S 
814,88LEd 491,teh den 64SCt U48,322US 
770, 88 L Ed 1595 

N Y --^iscopo V Thirty Maple Parkway Realty Co. 21 
NYS2d 202, 259 AppJJiv 1051—O’Cormor v 
Bymdun Corporatian, 47 NYS.2d 51, 182 Misc 
952—Peailsteui v James J MeCteery ft Co, 87 
NYS2d 49, 194 Misc 516—In re Muck, 125 
NYS2d 415 

Old—^National Educators Life Ins Co v Apache 
Lanes, Inc, 555 F2d 600 

Approral of allowance by derk 

Wtt—Petition of Hennaii. 290 N.W 119,233 Wis. 653 

Probate proceedings 

Csl—In re Memtt’s Estate^ 219 F 2d 40, 98 Cal Afp 2d 
70- 

(2) Other instanoes 

Anz.—In re Estate and Quardianship of Vermeersch, 
488 P 2d 671, 15 Anz App 315 
Mass—New England Tmst Co v Tnggs, 159 NE2d 
415, 339 Mass 453 

Pa—In re Hurst’s Estate, 189 A 2d 279, 410 Pa. 104, 
cert den 84Sa 68, 375 US 826,11 LEd2dS8, 
xbh den 84 set 329, 375 US 936. 11 L£d2d 
268 
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§264 COSTS 

Page 497 

Eflect of pnAibItioii proceediiig 

Cal —Lenur v Snpenor Court m and for San 
County, 242 P2d 321, 3< C2d 676 

48 Wash^CJ^S. ewted in State ex xd Fosbnish v 
Ronald, 170 P2d 863, 867, 23 Wash 2d 276 

49 Wash—CJJS. qnotad in State ex rd Foshuxgh V 
Ronald, supra, n 48 

W Old—National Educators Life Ins Co v Apache 
Lanes, Inc, 333 P2d 600 

51 Me—NeweU v Stanley, 13 A2d 30, 137 Me 33 

NY—BentStedOo.v Western Elec Co,82NYS2d 
395, 274 App Div 888—Abrams v Textile Realty 
Oorp, 93 NYS2d 808, 197 Misc 23—Hampton 
Bays Supply Co v Adler, 147 NYS2d 775, 3 
Misc 2d 224. 

§ 265. Time of Making 
Library References 
Costs «»74. 

page 498 

59 Alaska—Mitcbdl v Land, 353 P2d 682 

Mistrial not final dia pnairton 

Mich—Gannaek v Cichon, 201 NW2d 669, 42 Misc 
App 233 

62 m—Home for Destitute Onppled Children v 
Boomer, 31 NE2d 812, 308 ElApp 170 

65. Alter affirmance on appeal 

Cal—TED Bearing Go v Walter E Heller A Co, 
inCaLRptr 910, 38 C A 3d 59 

66. Detemuiatlon prior to final jndgment 

Ohio-Standard Acc Ins Co v MiUer, 195 NE2d 

813, 118 (Huo App 471 

§ 267. Requisites and Sufficiency of 
Award 

page 500 

77. Order heU premature 

Anz—Davis v Tavaso, 403 P2d 315,1 Anz App 380 

78. Ind—McCabe v Onutham, 31 N£2d 638, 108 
IndApp 693 

Pa^Wembttger v Flnedman, 14 Pa Dist ft Ca 510 



N.C—State ex rd. Moms V Shmii, 136 SE 2d 244^262 
NC 88 


86 NC—Hinv Jones. 213 SE2d 168, 26NCApp 
168, cert den 217 SJ82d 664^ 288 NC 240 

page 501 

89. Ind—Newhnv Newlm. 32NE2dS03, lUlnd 
App 574 

§ 268. Review and Correction 
Library References 
Costs ^212 et seq. 

96 CiL-6pdleiitv.Spelkni,317P2d613,49C2d 
210-Paxkerv Griy ofLosAngdes, USCalRptr 
687, 44 OAJd 336, 

ChL^Whitiett V HtolefkBosvmatt Enterprises, lac, 93 
SE2d788,94 0aApp 78 

Mo—Stateexrd State Highway Conmusdon of Mo v 
Oraekr, App. 303 S W 2d 944 

BCahloch Bhnnp Co, l&l NW2d 238, 
186 Neb 131 

NH-Pttiey v Rdberts, 26 A 2d 363, 92 NJl 135 

Ohaa-Dmleinseii v. Hot Mixed Bitnmmona XnAntiy of 
QIuq, App, 38 N£2d 78. 

vBdoit Conorete Stone Co, App, 309 
KW2d28, 103Wis2d306 

Waifm 

Hi i ' S an Pia nasco UniSed School Dist v Board of 
tfat hfiinons, 276 P2d 829, 129 CA.2d 236. 


Clerical error 

Tex—Cemway v Inck, OvApp, 436 SW2d 219, err. 
ref no rev err 

Merely flliiig objeettons insofficieiit 
ND—Cums V Martin, 193 N W2d 214 
97 Ala—Barker v Byan. 16 So2d 504, 245 Ala 
223 

page 502 

2 Pa —PhiUips V Radio Anthracite Inc, 70 Fa Dist 

ft Co 429, 40 Lttz Leg Reg 420 

3 Mo—Schmitt V Pierce, 379 SW 2d 548 

6 Ndi—Muff V Mahloch Farms Co, 181 NW2d 
258, 186 Neb 151 

8 Mo—State ex rd State Highway Commission of 
Mo V Grader, App, 303 S W 2d 944 

§ 269. Operation and Effect 
Library References 
Costs <s»76. 

page 503 

15 Cal—^Merlino v Ftesno Macarom Mfg Co, 168 
P2d 182, 74CalApp2d 120 

17 Me—Newdl v Stanley, IS A 2d 30, 137 Me 33 
Mo—St Louis 221 Qub v Mdboume Hotd Corp, 

App, 227SW2d764 

18 Ohio—In re Kaffenbeiger's Estate, 48 N E 2d 883, 
71 Ohio App 201 

§ 270. Ownership of Costs Awarded 

page 504 

35 La —Foster v Stewart. App, 161 So 2d 334 
37 NY—Harlan v Wemer, 364 NYS2d 270, 80 
Misc 2d 723 

39 Or—Chalmers V Or^on Auto Ins Co, 502 P2d 
1378, 263 Or 449, 57 ALR3d 469 
42 Iowa—CJJS. cated in In re Hayer*8 Estate, U 
NW2d 393, 398, 233 Iowa 1343 

§ 271. In General 
Library References 
Costs <^196 et seq. 
page 505 

49 DC—Silverman v Central Amuaement Co, 
DC,49FSnpp.364 

Pz.—Trezise v HaniilU4'Qzbes, 41 Sdmyl L^ R^ 29 

Odier atatemento at to aatnre <xf taxation of 
coati 

Conn—State, t>q>t of Mental Health v Chdewinsk, 
236 A2d 339, 27 ComtSup 286. 

Otr-Whitsett V. Hester-Bowman Enterprises, Inc., 93 
SE2d788,94 0«/^ 78 

La.r-Qmn Dealen Mut Ins Co v Hardware Dealers 
Mut Fixe Ins. Go, App, 196 So 2d 630 
.NJ—John S Westervdfs Sons v Regency, Inc, 70 
A2d 767,3 NJ 472 

50 Tex.^Wood v Wood, 320 S WM 807, 159 Tea 
39a ooaf to^ GrvApp, 321 S W.2d 323 

52 Mo—8tate ex xd and to Use of Robbuis v 
Moms, 152 SW2d 199, 237 Mo App 683 

Wis—Maxtdlv Khngman, 105NW2d446,11 Wis2d 
296 

53 Or—Timber Structures v C W $ Gnidmg ft 
Mach Works, 229 P2d 623, 191 Or 231, 23 
ALRJM13S8 

Fa—Smolmaky v Metropolitan Liib Ins. Go, 44 
SchuylLegReg 64 

Tex—Hammonds v Hammonds, 313 S W2d 603, 158 
Tex 516 

Clerical aet or matter 

(1) Tex—Wood V Wood, 320 SW2d 807, 159Tex 
35a oonf to, QvApp, 321 SW2d 323 
55 Fla—dd Real v, Dawson, App, 320 So2d 20 


Nd>—Ehkra v Campbdl, 66 NW2d 585, 159 Neb 
328 

Okl —Pierson v American Nat Bank of Shawnee, 325 
P2d426 

Pa—Fife v Great Atlantic ft Pac Tea Co, 82 A2d 
271, 169 Fa Super 110 

Compliance with ctatiite and mle 
Anz—Tnmble Cattle Co v Henry ft Home, App , 592 
P2d 13ia 122 Anz 44 

56 La—Succession of Franz, 109 So 2d 92, 236 La 
781 

Nd> —Summerville v. North Platte Val Weather Con¬ 
trol Dist, 107NW2d425 

Tex—Jon-T Farms, Inc v Goodpasture, Inc, Cnr 
App,S54SW2d 743, 1 ALR4th512.en* xef no 
rev err 

57 Cal—Oak Grove School Dist of Santa dan 
County V Oty Title Ins Co, 32 Cal Rptr 288, 
217 C A 2d 678 

58. In California 

(1) Cal—Wilson v Hinkle^ 136 Cal Rptr 731. 67 
CA 3d 506, cert den 98 SQ 181, 434 US 858, 54 
LEd2d 130 

59 U—HaU v Mengd Co, App, 191 So 759— 
State Through Dept of Highways v MoresuApp, 
189 So 2d 292 

60 NY—Oty Bank Farmers Trust Co v Medo 
Photo Supply Corp, 102 N Y.S2d 722, 198 Misc 
672 

page 506 

51 Mo—State ex id and to Use of Rdbbms v 
Moms, supra, n 52 

62 m—Adams V Silfen, 96 N E 2d 628, 342 m App 
415 

63 Pa—Delaware County Morfg ft Fuuuice Co v 
Ddaware County Bd of Cmn'is, 79 Pa Dist ft 
Co, 38 DdCo 424 

Failure to dispose of motion hdd error 
Idaho—Dalton Highway Dist of Kootenai County v 
Sowder, 401 P 2d 813, 88 Idaho 556 

64 N J —Simthey v Johnson Motor Lmes, 356 A 2d 
la 140NJSoper 202 

66 Tenn—Moms Plan Bnik V Scott, 144 SW 2d 
741, 176 Tenn 496 

§ 272. Condition of Cause 

59 Cal—Hinman v Stults, App., 70 GaLRptr. 295, 
263CA2d 848. 

Fla—Shawmut Van Lues, Inc v Small, App, 148 
So 2d 556. 

Hawaii—Wigmton v Pacific Credit Corp, 634 P2d 
111, 2 Haw App 435 

La—Daly v Abramson, App, 117 Sq 2d 772 
Mo—Di^ood V Dubinsky, 361 S.W.2d 779—State ex 
id Fagleton v Cauer^ 384 SW.2d 627. 

NM.—Read v Western Farm Bureau Mut Ins Co, 
App, 563 P2dn62. 90NM 369 
NY-Philltps V Blasenheim. 300 N.YS2d 80a 32 
AD.2d660 

NC-Baxter v, Jones, 196 SE.2d 193, 283 N.C 327. 
Wis— Axrowhesd Orowen Sales Co. v Central Sands 
Produce^ Ino, 180 NW.2d 567, 48 Wis2d 383 
70. Cd—Muller v Reagh, 4 CdRptr 147, 179 
CA2d814 

NY—Forestov Forker, 219 N Y S.2d 675,30 Misc 2d 
477 

71 Fla—Sears, Roebuck ft Co v. Richardaon, App, 
343 So 2d 678 

Ga—Right V. OiDiaxd, 105 $E2d 333, 214 Oa 445 
ni—McAxdlev McArdle,370NE2d 1309, UElDec 
282, 55 m App 3d 829 

La—Fegan v. Lykes Bros. SS. Co, 199 So 635, 196 
La. 541, maud oonf to 199 So 68a nod. 3 SoJd 
632, 198 U 312 

NY—Lax V Lax. 398 NYS2d 435, 59 A.D2d 677 

72 Oa-Woodv Ddtalns Co, 1145B,2<1883, 101 
OaApp 720 

La—Spearman v Bamm, App, 351 So 2d 856 
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Mont—Foeijpd v Fahcr. 572 P2d 912, 175 Mont 
136 

NY-Barooe v Mtnfiredi, 61 NYS2d 673—M N 
AxumCo V Shtker Ridge Const Core, 278 NY 
S2d 727. 53 Misc2d439 

PW507 

82 Anz—Taylor v Sontheni Pac Tramp Co, 637 
P2d 726^ 130AX1Z.516 

Cd—McMahan's of Long Beach v vrftMAan Semce 
Coip, 302 PJd 847, 145 CA2d 607—White v 
Osdy, 343 P2d 937, 173 CA2d 636-Miles Cal 
Co V Hawkms. 345 P2d 492, 175 CA^ 162— 
Costensan v Tcgon Ranch Co, 62 CalRptr 800^ 
255CA2d57 

Fla.—Kenner v Dnmiing, App, 238 So 2d 113 
Idaho—Smith V Great Basm Gram Co, 561 P 2d 1299, 
98 Idaho 266 

Dl—Ready v Ready, 178 NE2d 65a 33 IllApp2d 
145, 100 ALR2d 387 

La—US Oil (tf’Louisiana, Ltd v Louisiana Power ft 
Light Co, App, 350 So 2d 907, wnt den, Sup, 
351 So 2d 775 

NJ—Mormon v Momson, 225 A2d 19, 93 NJSu- 
per 96 

Or—Holt V Rice, 578 P2d 393,282Or 203, app after 
remand 596 P 2d 1323, 41 Or App 83 
Tex-McHenry v Shdton, QvApp, 456 S.W2d 194 
In Wlacomin 
(5) Other statements 

Wis—Klmgsenen v Wuconsm State Highway Com> 
mission. 126NW2d4a22 Wis2d364 
In New Ytnk 
(4) Other instances 

NY-Bank of New York, Albany v Hncfafdd. 399 
NYS2d 329, 59 AD2d976 
Meaning of term ^ trial** 

Dl—Sardasv LawBuUetm Pub Co,253NE2d 168, 
115 Ill App 2d 205 

Sinninary jndgnient jnroceedlng hdd trial 
Dl—Barelas V LawBnlletm Pub Co, 253 NE2d 168, 
115 111 App 2d 205 

After expiration of appeal period 
Fla—Roberta V Askew, 260 So 2d 492, 

Ontoome of another action 
Fla.—Gordon v Warren Heatmg ft Air CwuhtKmmg , 
Inc, App, 340 So 2d 1234 

§ 273. Necessity 

page 508 

83 Chi—Boanng V Local Ageo^ Formation Oon- 
inwsion of Ventura Goonty, 119 CalRptr. 215,531 
F2d 783, 13 C3d483 

88 La—Meyers v Alexandria GocapCola Bottlmg 
Co, App, 8 So 2d 737—Foster v Stewart, App, 
161 So 2d 334 

§ 274. By Whom and in What Court 
Taxed 

89. n—TaborftCo V Ooienz,356NE2dll5ai 
IDDec 868, 43 m App 3d 124 
90 Fla—Sears, Rodmck ft Go V Richardson, App, 
343 So 2d 678 

m-Chicago lide ft Trust Co v Cxubak, 368 NE2d 
407, lOElDee 812, 52 Dl App 3d 986 
Michr-In re Attorney Fees of Kdman, Lona, Down¬ 
ing, Schneider ft ftmpson, 280 N. W 2d 457, 406 
Mioh 497 

Mb-'*~C3uriatian County v Dye^ 132 S W 2d 1018—Orar 
den V Fatncic, App, 162 SW2d 287—Flyim v. 
First Nat Safe Dep^ Co, App., 273 S.W2d 756, 
ttansf,Siip,284SW^ 593. 

Or—Timber Straetares v CWS Ghmding ft Mach 
Works, supra, n 53 

Teim —Bvam y. Evans, App., 558 S W 2d 851 
In New York 

(1) N Vr-Foresto v Forker, 219 N YE 2d 675, 30 
Mise2d477 


(4) NY—Marcantomo v Marcantonio, 213 NY 
S2d208 

(6) Other st^ements 

NY —Mofgenstem v James TsJeott, Inc, 266 NY 
S2d45a4SM]ac2d 1024 

page 509 

9L Befene 

NY—Rohm Sportswesr, Lie v Qnmnore Realty 
Carp, 145 NYS2d636 

Master 

Dl—Norm v Drake Associates, Inc, 249 NE2d 102, 
Horn App 2d 23 

92. Dl —Bettenhansen v Guenther, 58 NE2d 55a 
388 01 487 

La^anskyy Luoch, App, 159So2d730 
Mich—Oscoda Ou^iter of PBB Action Committee^ Inc 
V Department of Natural Resources, 320 N W 2d 
376, 115 MidiApp 356 app den. Sup, 341 
NW2d776 

Mb—Chmtian County V Dye, supra, n 90 
NH—Anenaiiltv Wdhs, 380 A 2d 264, 117 NH 980 
NM—DavB V Severson, 379 P2d 774, 71 NM 480 
NY—Rentz v Brodsky, 20 NYS2d 65, 174 Misc 
554 

Old—Smith V Ogle, 164 P2d 992, 196 Old 295 
Wit—Doherty v Rice, 3 NW2d 736 240 Wis 389 
Court before which costa incurred 
NJ—Tookerv Hartford Acc ft Indem Co,347 A2d 
371, 136 NJ Super 572 
(2) Other matters 

NJ—In re Buike's Estate, 222 A 2d 273, 48 NJ 50 
Not n Jury gneathm 

Ark—Pitcher v Baltz. 414 S W2d 859, 242 Ark 625 
93 Kan—State Highway Commiswon y Stadler, 148 
PJd 296 158 Kan 289 

95 Alaska—Ismcson Structural Steel Co, Divinon of 
Isaacson Corp v Armco Steel Coip, 640 P2d 
812 

Cal—Muller v Reagh, 338 P2d 601, 170 CA2d 151 
La—Vives y Vrves, App., 67 So2d 329, transf 79 
So 2d 873, 227 U 53S 

NY—FhiDqis v Blaaenhcim, 300 NYS2d 806 32 
AD2d660 

Recovery in conrt in wUefa snit brongfat 
La.—Succession of Franz, 109 So2d 92, 236 La. 781. 
Trial court as moat apipropriate fomm 
Cal—Le Blanc V Swoap, 129 CalRptr 306 348 P2d 
706 16C3d741 

Fla^—Schade v. Brown, App, 375 So 2d 16 
Tex.—Teny v Howard, Civ App, 546 S W 2d 66 

96 Anz—OMriley Inv ft Realty Co v TrunUe^ 
427 P 2d 926 9 AiuuApp 434—Chantler v 
Wood, 432 P2d 469, « AnzApp 325 

Hawau^Lom v Corey, 634 PEd 1055, 2 Haw App 
556 

La^HsIt v Mdigd Co, supra, n 59—Moyers v Alex- 
sndna Ooea-Cria Bottlmg Co, supra, n 88—Ma- 
monv Fainswoirth ft'Chambers Const Co, App, 
86 So 2d 764 

N J —U S pipe ft Foundry Co v United Stedwarkera 
of Amenea, CIO-AFL, Local No 2026 181 AJd 
353, 37 NJ 343 

Tenn—Mrtchner v, T^lor, 412 SW2d 1, 56 Team 
App 670 

Tex—Staley v Tmumte Oorp, QvApp, 565 SW2d 
335 

la Georgia 

Ga^Waldcnv S M Whitney Co, 36 SJB 2d 157, 200 
Ga.6 

§ 275. Time For Application 
P>ae5l0 

96 U S-CJJS. cited in Hdlv Tennessee see Valley 
Attthonty,DCTenn.84FRJ> 226 227 
Ala—Ex parte Indnitnal Finance ft Thrift Corp, 51 
So2d 896 255A]a 464 


COSTS §276 

Page 510 

Cal—EUiott V Rodeo Land ft Water Co, App, 297 
P 2d 129, 141 C A 2d 404—Verdier v Verdier, 313 
P2d 123, 152CA2d348 

Del—Nance v Rees, 161 A 2d 795, 2 Storey 533 
Fla.—^Doek ft Marine Cmist Corp v Famno, App, 
211 So 2d 57 

Dl—Ford Hqpkms Co v Faber, 257 NE2d 227, 121 
DlApp2d 143—Harlem Sav.Aa8*nv Lesmak, 257 
NE2d230, 121 Dl App 2d 137—Hartman v HaI^ 
man, 276 NE2d 56 2 Dl App3d 163 
La.—Penouilh v Tpye Brea YeDow Cab Co, App , 1 
So 2d 131 

Mass—Hayden v Hayden, 96 N.E2d 136 326 Mass. 
587 

Mich-Copey QtyofSt Clair. 184NW2d466 28 
MiehApp 380 

Mont—Pattyn v Pavers, 327 P2d 818,133 Mont 560 
Okl—Singleton v LePak, 425 P2d 974 
Pa—Scboenfeld v Allied Home Equipment Co, 10 
Chest 219—Metz v Long; 13 Cumb S3 
Wis—Schrank v Phihbeck, 30 NW2d 233, 251 W» 
546—Matosian v Milwaukee Auto Ins Co Limit¬ 
ed, Mut, 44 N E 2d 555, 257 Wo. 599—Throm v 
Koepke Sand ft Gravd Co, 51 NW2d 49, 260 
Wis 479—Dwyer v Jackson Co, 121 N W 2d 881, 
20 Wis 2d 318—Barclay Brass ft Aluminum 
Foimdzy, Inc v Reamck, 151 NW2d 646 35 
Wis 2d 620 

Discretion not abused 

Gal—Pollaid v Saxe ft Yolles Devdopment Co, 115 
CdRptr 648, 525 P2d 88, 12 C3d 374 
Fla—Board Co v Albert ft Jamenon Bldg 

Supply Corp. App, 212 So 2d 13 
Hawaii—Brown v Tokuda, 417 P 2d 636 49 Haw 311 
Held timely Hied 

m—Kostbade v Telford, 301 N£2d 321, 13 Dl 
App.3d 961 

Within reasonable time after conclnaion of ap- 
p«a 

Fla—Roberts v Askew, 260 So 2d 492 

1 Cal—Qty of Salmas v Souza ft McCue Const 

Co, 57 CalRptr 337, 424 P2d 921, 66 C2d 217 
Tex-Loomis Const Co. v. Matgevich, QvApp, 423 
SWJd39,45 ALR3d 693. 

Openhig Judgment matter of discretion 
Or—Gorman v Boyer, 347 P2d 123, 274 Or 467 

2 Neb—Summervine v North Platte Val Weather 

Control Dwt, 107NW2d425 

3 Mo—Flynn v First Nat Safe Deposit Co, App, 

273 SW2d 756 transf. Sap, 284 SW2d 393 
Mattan repairing Jndldal ncthm 
(1) Other allowances 

Mo—In re Hanley-Page East Sewer Dist, App, 166 
S.W2d231 

Under a statute providing for the 
award of attorney fees upon evidence 
that the defense constitutes harass¬ 
ment, is groundless and not made in 
good faith, plaintiff cannot be expected 
to make such assertion in pretrial 
statement before the defense is known, 
and thus the plaintiff is not required to 
do so to preserve the claim for attor¬ 
ney fees.^* 

4w5 Anz—White v Kawftnann, 652 P2d 127, 133 
Anz 388 

§ 276. Fomit Requisites and Suffi¬ 
ciency of Application in 
General 

5 US—Itevis V. Dri State Bank. DCOkl, 430 
FSupp 312 

Alaika—Urban Devriopmciit Co v Dderoon, 526 P 2d 
325. 

Cal —Jen-Mar Qwst Co v Brown, 55 Cal Rptr 832, 
247CA2d564 
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§276 COSTS 

Page 510 

Fl»—Buroett V Burnet^ App, 197 So 2d 854 
Mb—State of Kan a zd Amencan Sted Works v 
Hartford Acc ft Indem Co, App. 426 SW2d 
720 

Or—Hill V CBxbtrom, 338 P2d 645, 216 Or 300— 
Dean Vmoent, Inc v Knslidl Laboratories, Inc. 
532 P2d237, 271 Or 356 

Spe dflffatio n of items 
(2) Other items 

N Y—Fairduld Camera ft Instrument Corp v Barlet- 
ta, 295 NYS2d 75, 31 AD2d 534 

Prayer and allegatioiis 

Oa—Webb v Jones, 146 SE2d 910, 221 Oa 754 
m—Sardas v Aleunder, 270 NE2d 558, 132 m 
App 2d 380 

Nev—Casey v Wilhams, 482 P 2d 824, 87 Nev 137 
Rnle to show canse required 
Pa—Fleidmr v Kaufman, 212 A2d 846, 206 Pa Super 
378 

Attorney fSees may be airarded without formal 
motion or hearing 

Alaska—Natumal Bank of Alaska v JBL ft K of 
Alaska, Inc, 546 P2d 579 

§ 277. Parties 

6 Fla.—Tenney v City of Mianu Beach, 11 So 2d 
188, 152 Fla 126 

in—In re Oppenheim's Estate, 240 NE2d 307, 98 
inApp2d429 

§ 278. Notice 

page 511 

S Fla—CJJ5. otad in Hilson v Hilson. 127 So2d 
126^ 128 

11 SC—Lowndes Products, Inc v Brower, 191 
S E 2d 761,259 S C 322 App after remand, 205 
SE2d 184, 262 SC 431 

12 ni— Wilson V Moore, 301 NE2d 39, 13 HI 
App 3d 632 

Fa—Btone v Stxme, 4 Adams LJ 6, 12 Cumb 99 
15. Adequate notfoe held glyen 
Wis—US Fluidity ft Ouaranty Co v Mdwaukee ft 
Suburban Transport Corp, 117 NW2d 708, 18 
Wu2d 1 

PW512 

24 N Y—PDS Fur CorporatKm V. Sdnkbaaut Fbr 
Co,48NYS2d33 

§ 279. Bill of Costs, Statement or 
Memorandum 

26 Anz—(TMaHey Inv ft Realty Co v Ttonble, 
427 P2d 926, S AnzApp 434—Tnmble Cattle 
Co V Henry ft Horne, A^, 592 P2d 1310^ 122 
Am 44 

Od—Oak Oiove School Dist of Santa Gan County v 
Oty Title Ins Co^ 32 CiLRptr 288, 217 C A2d 
STl^WiDiams v Sants Mans Joint Unxm Hish 
Sdiool Diit, App, 60 GalRptr 911, 252 CA2d 
1010. 

Ra^—Bncnett v. BorneCt. App, 197 So 2d 854 
Lf—Soaibonmrii v Ndsoo, App. 371 Sa2d 1261 
NY—Tannehbaum v. Baskm, 131 NYS2d 760 
Fa—Stone v Stone, 4 Adams LJ. 6, 12 Cumb 99— 
Flaidierv. Kanfinsn, 212 A 2d 846, 206 Pa Super 
378 

Sepirste coit bills 

N.Y—Owizdak v Netheriand Gab Co, 51 NY,S2d 
560—Neobninn* V Agodas Chasdei Chabad of 
U5.«iidCBiiadi, 132N.Y.S2d746-Fiotiow8kiv 
Town of Evans, 290 N.Y82d 786, 56 Misc2d 
1029 

'^iriL'M^n Nosteni v. Richey ft Gilbert Co, 99 P2d 
608. 2 Wadi 2d 663 

■ W ig ih te ■■ to prothonotaiy and aberiff 5 m 
Fa>--14edtri Motor Ootp v CHhan, 213 A2d 284,206 
Pa^uper 383 


Memorandiim held not necessary 
Cal—Acoustics, Inc v Trepte Const Co, 92 Cal 
723, 14CA2d887 

Separate bills of costa where actions not consol¬ 
idated 

NY-8iegd V State, 313 NYS2d 923, 64 Misc2d 
179 

27 Cal—Davn Lumber Co v Hubbdl, 290 P2d 33, 
137 C A2d 148—Oak Grove School Dist ofSanta 
Clara County v Qty Title Ins Co, 32 Cd Rptr 
288, 217 CA2d 678 

Idaho—Gem State Mut Life Ass'n v Gray, 290 P 2d 
217, 77 Idaho 157 

No waher where no prqndice shown 

N Y —Marcantonio v Marcantomo, 213 N Y S 2d 208 

28 Or —Draper v. Mdlennex. 357 P 2d 519, 225 Or 
267 

29 Cal—^In re McCormack’s Estate, App, 82 Cal 
Rptr 651, 2CA3d492 

34 Cal—Fisher v Eckert, 212 P2d 64, 94 Cal 
App 2d 890 

Idaho-Wilhams v Havens, 444 P 2d 132, 92 Idaho 
439 

Time of ffling held not nmeasonaUe 
Mont —Ballenger v Tillman, 324 P 2d 1045,133 Mont 
369 

Pa—Fife v Great Atlantic ft Pac, Tea Co, 82 A2d 
271, 169 Pa Super 110 
FQing held timely 

Anz—Arc Elec Co, Inc v Esslmger>Lefier, Inc, 
App, 591 P2d 989, 121 Anz 501 
Mont —Hetdcgen v Oxarart, 378 P 2d 655, 141 Mont 
464 

Pa—^Moore v Hempfidd Area Jomt School Dut, 40 
West 247 
FUing not timely 

Utah—Leger Const, Inc v Roberts, Inc, 550 P 2d 212 

page 513 

38 Anz—Hamilton v McDanid, 227 P2d 755, 71 
Anz 371 

Fa—Fdev A ftP Tea Co, 71 Pa Dist ft Co 128,97 
Pittd)LegJ 438 
No ststnte of limitations 
Fa —Fife v Great Atlantic ft Pac Tea Co, supra, n 
34 

Filing held not timely 

Anz.—Bums v Wheder, 446 P 2d 925, 103 Am. 525 
Cal—Oppenheuner v Ashburn, 343 P 2d 931, 173 
CA2d624 

39 Utah-Sigurd Oty v State, 142 P2d 154v 105 
Utah 278. 

40 Cd—Fisher V Eckert, supra, n 34 

41 Alaska—Patterson v Cushman, 394 P.2d 657, 6 
ALR3d421 

43. In Idaho 

(1) Lusty V Lusty, 219 P2d 280, 70 Idaho 382. 

(3) Other statements 

Maho-Page V Nohnd, 379 P2d 661, 85 Idaho 369 

page 515 

54 Cd—Day» Lumber Co v. Hubbdl, 290 P 2d 33, 
137CA2d 148. 

55. Wairer not effected by derh’s Boapresent* 
ment to oppoatte party 

Idaho—Wilhams v Havens, 444 P 2d 132, 92 Idaho 
439 

Midi—Palen v ZareoibaEquipment, Inc,, 197 N W.2d 
869, 39 Mich App 624 

56 Pa—Miller v W J Thole and Son, Inc, 21 
Cambna 125 

57 Or—Rodda v Rodda, 202 P 2d 638, 185 Or 140 

In GaUfonia ^ 

(3) Other oases 

Caf—Bsueckner v Ferrara. 16 GdRptr 515, 196 
, CA2d 39^LdDert v Ehlert, 22'Cd'Rptr 747, 
205 CA‘2dl54 


58. In California 

(3) Other matters 

Gal—Fairfield v Ablstrom, 24 Cal Rptr. 70, 206 
CA2d 590—Nutting v Herman Timber Co, 29 
CdRptr 754, 214 CA2d 650-Ree8e v Botdu. 
30 Cd Rptr 868, 216 CA2d 324 

page 516 

65 Cal—Hauptman v Heebner, 94 P2d 48, 34 Cd 
App 2d 600 

Fning before entry of Judgment held premature 
Utah—Kamaa Secunties Co v Taylor, 226 P2d 111, 
119 Utah 241 

70 Fla—Martd v Carlson, App, 118 So 2d 592 
Idaho—Page v Noland, 379 F2d 661, 85 Idaho 369 
Service by mail 
(3) Other cases 

Am —Tnmble Cattle Co v Henry ft Horne, App, 592 
P2d 1310, 122 Anz 44 

Cd—Dearmg v Fessler, 215 P2d 60, 96 CdApp2d 
386 

page 517 

72 Mont—Davis v Ttobough, 363 P2d 727, 139 
Mont 322 

73 Mont—Davis v Txobough, 363 P2d 727, 139 
Mont 322 

74 InCelifomia 

(2) MiUerv Cdiforma Roofing Co, 130P2d74a5S 
Cal App 2d 136—Valentme v Ratner, 233 P 2d 667, 
lOS CA2d3S8 

(3) Miller v Cahfonua Roofing Co. 130 P 2d 740, 55 
Cal App 2d 136 

80 Alaska—Curran v Hastrater, 579 P 2d 524 
Witness fees 

Ind—Calhoun v Hammond, 345 NE2d 859, 169 Ind 
App 39 

81 Pa—Schoenfdd v Allied Home Equipment Co, 
10 Cheat 219. 

84 Service or attorney proper where action 
pending 

NY-CTNeillv Ridner, 248 N V $ 2d 167,42Miso2d 
312 

page 518 

86 Utahr—Kamas Secuntiea Co v Taylor, supra, n 
65 

88 Anz—Tnmble Cattle Co v Henry ft Hornet 
Appn 592 P 2d 131Q, 122 Am 44 

§ 280. -Fern and Requisites 

91. Costa hold properly taxed 
Del—Oaua v. Babiarz, Ch., 190 A 2d 19, 41 Dd Ch 
158 

Bin SDlllcient 

Cd—T.ED Bearing Co v. Wdtar E. Hdler ft Co^ 
112 CdRptr. 910, 38CA3d59 
Or—Tiano v Ebenaohn, 520 P.2d 358, 268 Or 166 

In the absence of an explanation for 
the taxation of a particular item, remh 
bursement of the amount will be disal¬ 
lowed.®^® 

92J, Service of snbpo^iuui 

N.Y —Carr v. Ottaway Newteapers Radio Inc., 336 
NYS2d 102,40 A.D2d 674 
93 Pa-Olaenv Volpe,3i9A.2d 835,213FikSiiper 
,498 IV 

Biterest on vcrdfei iiot Ipcihded 
NY—Lanm v, SgaUiira 241 NYS2d 551, 39 Miao.2d 
639 

Attoneyls foes 

Cal—TED Beanug Co. v Wdtar E.,Hto ft Co, 
112 CdRptr 9ia 38 CA3d 59, 

Or—Tdno y. Ebensohii, 520 P2d 358, 268 Or 164 
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W Or—Fuiey v Umted Pac Ins Co, 525 P2d 
1003, 269 Or 549 

96 Old—Weaver V Laub, 574 P2d 609 
Or —Haidwidc v Dravo Equpment Co, 569 P 2d 588, 
279 Or 619 

SW m—Boiyca v Party, 181 NE2d 124> 24 Ill 
App2d320 

9886 519 

1 Cal—Ceramki V Mnenach. 141 P2d 750, 60 Cai 
Ai^2d751 

4 Names and amounts not neoessaxy where proper 
no&oe IS given—Kundij^ v Metropolitan Life 
Ins Co, 15 NW2d 487, 218 Mum 273 
6 Pa—Hoke V Oty of Oxeensbaxit 4>2 West 225 

§ 281. -Affidavit^ Verification 

or Certification 

13 Gal—Rappenecker v SearLand Service, Inc, 155 
CalRptr 516,93CA3d256 

14 Mont—Montana WiUuuns Double Diamond 
Coip V HiU, 573 PJZd 649. 175 Mont 248 

Utah—Walker Bank ft Trust Co v New York Termi¬ 
nal Wardmuae Co, 350 P2d 626, 10Utah2d 210 

15 Old—Page V Rose, 566 P2d 439 

Verificatioii held soffideiit 

Nev—Canepa v Durham. 155 P 2d 788, 62 Nev 417 
Old-Weaver v Lanb, 574 Pad 609 
UtalH-Barton v Carson, 380 P2d 926, 14 Utah2d 182 

page 520 

19 Pa—Bonetn v Northwest Polish American Oiti- 
zeos Ass'n of Philadelphia, 1 PaDist ft Go2d 
176 

26. Wftnesses not sworn 
(2) Rosen v Adirondack Transit Lines, 60 N Y.S2d 
385, 185 Miac 840 

Witness sworn and examined 

N Y —Rosen v Adirondack Transit Lines, sopra 

page 521 

36 N Y.— Miss Susan, Inc, v Enterprise ft Century 
Undergarment Co, S3 NYS2d 754, 269 App 
Div 70 

§ 282. -Amendment 

38 Or—State ex rd Nilsen v Adams, 431 P 2d 270, 
leh den 433 PJd 831, 248 Or 269^-Htys v 
Pigg, 515 P.2d 924, 267 Or 143 
S,C—Nash V. Qacdqer, 101 S E 2d 283, 232 S a 215 
Amendment to petition 

m-Scfaroeder v Busenhart, 272 NE2d 750, 133 HI 
App2d 180, cert den 92 Sa 1293, 405 US 
1017, 31 L Ed 2d 479 

§ 283. Objections to Taxation or 
Items 

42. Ohjsctton not allowed 
Ffaur-City of Miami Beach v Jacobs, App, 341 So 2d 
236, oert den 98 set 43a 434 US. 939, 54 
LEd2d299 

43 Cal-Rappenedker v SearLand Service Inc, 155 
CaLRptr 516, 93 CA 3d 256. 

Fla—Peters Machinery Oorp v.BlairsvilleMacli Prod¬ 
ucts Go, Inc., A|^ 3 Dist, 413 So 2d 802 
Qa.r-Wood v Ddta Ins Co, 114 S.E2d 883, 101 
Oa.App 720 

Idaho—Lusty v Lus^, 219 F.2d 28a 70 Idaho 382 
m—Ptfciaboaqo v Pramio, 232 NE2d 87, 88 HI 
App 2d 367. 

Indr-Honsy Creek Oorp v WNC Devdopment Co, 
331NE2d452, 165 IndApp 141 
La—Hurd v Toups, App, 348 So 2d 1270 
Or—Fhiley v. United Pac Ins Co., 525 P2d 1003,269 
Or 549 

Pa—Burgess v. Senior, 54 PaPist ft Co 167 


Tex—2;emaoQ, Inc v Navarro, QvApp, 580 SW2d 
616, err dism 

Trial on issnes 

Tex—George Lmskie Co v Miller-Picking Corp, Qv 
App, 456 S W 2d S19, affd m part, revd m part, 
Sup,463 SW2d 170 

Issue of attorney’s fees held severable from 
other Msnes 

Alaska^Isaacson Structural Sted Co, Division of 
I saacs on Corp v Armco Steel Corp. 640 P 2d 812 
Tex—George Lumlae Co v MiUer-Pickmg Corp, Ov 
App, 456 S W 2d 519, affd m pert, revd m part, 
Sup, 463 SW2d 170 

Motion to deny costs to defendant who fafled on 
connterdaim 

NY—Graybill v VanDyne. 324 NYS2d 291, 67 
M]802d228 

44 Ill —City of Champaign v Roseman, 155 N E 2d 
34, 15 HI 2d 363 

Pa —Ttezise v HarviUa-Fmhes, 41 Scihuyl Leg Reg 29 
Wis—Martdlv Klmgman, 10SNW2d 446, 11 Wi8 2d 
296 

In Oregon 

(3) Olgections properly stricken 
Or-Offind v Holmes, 487 P2d 881, 259 Or 536 
Motion in proper form sufficient 
Gal —Oak Grove School Dist of Santa Oara County v 
City Title Ins Go, 32 QdRptr 288. 217 CA2d 
678 

Statute not appUcsble to motion costs 
Wis —Klmgsasen v Wuermsm State Hi^way Com- 
missioiL, 126 N W 2d 40, 22 Wn 2d 364 

Role to show ennse held means fbr taxing stain- 
tory fees 

Pa—Fleisher v Kauhnan, 212 A2d 846, 206 Fa Super 
378 

Objections held snfficieiit 
NM—Prudentul Ins Co d America v. Anaya, 428 
P2d64a78NM 101 
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45 Anz^Tnmble Cattle Co v Henry ft Home, 
App, 592 P2d 13ia 122 Arm 44 

Cal—Davis Lumber Co v Hubbdl, 290 P 2d 33, 137 
CA2d 148—Freeman v Goldbeig, 12 CalRptr 
668, 361 P2d 244, 35 C2d 622-Oak Grove 
School Dist a[ Santa Oara County v Oty Title 
Ins Co, 32 CalRptr 288, 217 C A 2d 678 
Idaho—Big O lires d Idaho, Inc v Hanley, 608 P 2d 
413, 101 Idaho 56 

Mont—Allman v Potts, 371 F2d 11, 140 Mont 312, 
92ALR2dll04 

In Oregon 

(3) Amended otgections 

Or-Otibid V. Holmes, 487 F2d 881, 259 Or 536 
Motion to tsx or strike 

Gsl—San Franosoo Unified School Dist v Board of 
Nat Missions, 276 P2d 829, 129 CA2d 236 

Scope of objection 

CSl—Davis Lumber Co v Hubbdl, 290 P 2d 33, 137 
CA2d 148 

Objections tfmdy made 

Cal—MacLeod v -Dibune Pub Co, 321 P2d 881, 1S7 
CA2d665 

46. Extension of time within discretion of 
court 

Pa—Johnson v Bonmgh Lake Oty, 191 A 2d 848, 
201 Fa Super 216. 

In other jurisdictions, the motion ob- 
jectoLg to the taxation of costs need 
not be accompanied by an afSdavit”^ 

53A Cal—Oak Grove School Dist of Santa Qaia 
County V, Oty Title Ips Co, 32 CalRptr 288, 
217CA2d678 


COSTS §284 

Page 522 

§ 284. Hearing and Determination 

54 US—Travis v Del State Bmk. DCOld, 430 
FSupp 312 

Cal —Mann v Superior Court of Los Angeles County, 
127 P2d 97a S3 Cal App 2d 272 
Fla.—Sioliano v Hunetber]^ App, 135 So 2d 750 
Ga —Whilsett v Hester^Bowman Enterprises, Inc, 93 
SE2d 788, 94 GaApp 78 

HI—Eastabrooks v Ravhn, 248 NE2d 529, 109 HI 
App 2d 277 

La—Bentley v Industrial Fire Protection, Inc, App, 
350 So 2d 982 

Mont —Guson v. Gnsoo, 114 P 2d 274, 112 Mont 183 
NY —Apphcatiott of Putnam Theatrical Corp, 228 
NYS2d691.16 AD2d 883—Wadmanv Tomsp 
selli. 365 N YS2d 681, 81 Mise2d 328, afld 386 
NYS2d 274,84Misc2d782 
Old —Oty of Moore v Central Oklahoma Master Con¬ 
servancy Dist, 441 P 2d 452 
Or —Howard Cooper Cbrp v Leray Const, Inc, 631 
P2d 817, 53 Or App 236 

Tex—Mmyard v Southern Pipe ft Supply Co, Inc, 
Qv App, 563 S W 2d 332, err ref no rev cn^ 
Kosbergv Brown, Qv App, 601 S W 2d 414 

Hearing sufficient 

(2) Other matters 

HI—Oteengard v Cooper, 221 NE2d 775, 78 HI 
App 2d 86 

Or—QtyofHillsbmoexrel Lenchitsky Heating ft Air 
Condibcming, Inc v Maintenance ft Const Ser¬ 
vice, Inc, 523 P2d 1036, 269 Or 169 

‘‘Smumarllsr’* emutmed 

m— Adams v Silfen, 96 N E 2d 628, 342 HI App 415 

Hearing inadeqnate 

HI—In le Palm's Estate, 295 NE2d 580,11 HI App 3d 
24 

Hearing not reqnned where not reqnested 
m—People ex rd Hlmois State Dental Society v lole, 
312NE2d 328, 19 HI App 3d 894 

Question of fimt 

Ga—Eiboger v West, 281 SE2d 148, 247 Ga 767, 
app after remand 301 SE2d 914, 165 Oa.App 
559 

Or—Waggemerv Oregon Auto Ins Co, 526 P 2d 578, 
270 Or 93 

Tex-StegaU v Stegafi, QvApp, 571 S.W.2d 564 

Attorney fees 

U S.—Federal Deposu Ins Oorp v Axonedc. CASC, 
643 F2d 164 

Alaskn-Moses v MoGarvey, 614 P 2d 1363. 

Ark—Thomas Jefierson Ins Co v Stuttgart Home 
Center, Inc, App, 627SW2d571,4AtkApp 75 
CaL—Claik Equipment Co v Masteilotto, Inc, App, 
ISO CalRptr 797.87 CA3d88 
Cok).—Heatherndge Management Co v Benson, 558 
P2d 435, 192 Colo 190 

Ga—Brannon Enteipnses, Inc. v Deaton, 285 SB 2d 
58, 159 OaJ^ 685 

Idaho—Qmxicy v Jomt School Dist No 41, Benewah 
Comity, 640 P.2d 304, 102 Idaho 764 
HI—Bank of Nmierville v Catalano, 408 NE2d 441, 
42 HlDec 63, 86 HlAppSd 1005, 10 A.LR4th 
514 

Ind—Leibowitz v Moore, App, 436 NE2d 899, app 
after remand 477 NE2d 946, op Supp 4W 
NE2d 607 

Mont—State, By and Tbroogh State Highway Camnus- 
tion V Marsh, 575 P2d 38, 175 Mont. 460 
NY—Fedenl Deposit Ins Corp v Kassel, 421 NY 
S.2d 609, 72 AD2d787 

N D—^Westchem Agneultnral Chemicals Ino v Engel, 
300 N.W2d 856 

—Stale ex rd Burk v Oty of Oklahoma Qty, 598 
P2d6S9 

Tex—Kaiser v Northwest Shopping Center, Inc, Qv 
App, 544 SW2d 785 
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§284 COSTS 
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of hearing 

Moot—^Hdhnger v McMichad, 580 P2d 927, 177 
144^ app after remand 594 P2d 1120, 182 
Mont 86 

Reesons for taxing otherwise *hM rules re- 
qnfred 

Tex—Hodges v Peden, App 14 Diet, 634 SW2d 8 

^ ^—Flifty^Su Sixty Colliiis Ave Oondonunnizn. 

Inc V Dawson, App, 354 So 2d 432 
IIl^Mdftonv Eavmniiiiental Land Systems, Ltd 370 
NE2d 1106, 13 niDec 79, 55 mApp3d 369 

56 US—Morton V Allied Stores Corp, DC Goto. 
90FRD 352 

M—Grover v Commonweslth Plaza Cntiriftmimmu 
As8*n. 394 NE2d 1273, 31 DlDeo 896^ 76 El 
App 3d 500 

Wash —Key v Cascade Padang Co, Inc, 576 P 2d 
929, 19 Wash App 579 

Basis for refosal reqidrad 
Alaska^tordahl v Government Rmn Ins Co. 564 
P2d63 

57 Cal—Melpyk v Robledo, 134 CalRptr 602, 64 
CA3d 618—^Beneficial Standard Properbea, Inc 
V Scharps, 136 CalRptr. 549, 67 CA3d 227 

58 Alaska—Alaska Airhnes, Inc. v Sweat, 568 P 2d 
916, app after remand 584 P 2d 544 

Fla—Sears, Roebuck & Co v Richardson, App, 343 
So 2d 678 

Pa-^foiobnsky v Metropditan Life Ins Co, supra, n 

Tex—Nacol v WiUiama, QvApp., 554 $W2d 286, 
err. dism 

page 523 

69 Cal—Mandd v Lackner, 155 CalRptr 269, 92 
C A 3d 747, 1 ^ after remand 183 Cal Rptr 702, 
133 C A 3d 1, heamig gr 

Oa.—Demelcson v Krlstal, 251 SE2d 170, 148 Ga 
App 320 

NY—Phflhps V Blasenheini, 300 NY,S2d 900, 32 
AJ>2d660 

Or—Beq. Frankhn Federal Sav and Loan Aaa*n of 
Porfland v Almond, 577 P2d 937, 282 Or 303 
Attomey’sfoes 

Alaska—Haskins v Shdden, 558 P 2d 487 
Anz—^larks v Repubho Nat Life Ins Co, 647 P 2d 
1127, 132 Anz 529, cert den 103 S a 490, 459 
US. 107a 74 REd2d 632 

Cal—MaBee v. Nurseiylaiid Garden Centers, Inc, 152 
CalRptr 31, 88CA3d420 
Idaho-Payne v Fohy, 639 P2d 1126* 102 Idaho 760 
Midi—Wood V Detrpit Auto lnter*In8uraiioe Ex¬ 
change, 321 N W 2d 653, 413 hfich 573 
Mum-State by Head V Phnlson, 188 NW2d424* 290 
Minn 371. 

NY —MatterofSchaidi’sEstate, 391 N YS.2d 135, 55 
AD2d914 

Or—Kashmir Oorp v Patterson, 602 P 2d 294, 43 
Or App 45, afid 616 P 2d 468, 289 Or. 589 
Tex—Coker v Travelen Los Co. CrvJkpp, 553 
S.W 2d 421, err ref no rev err 
72. CaL—Miller v Superior Court In and For Loa 
Angdes County, 288 P2d 902, 136 C A2d 536— 
Kuhfanami v Pascal and Ludwig, 85 CalRptr 
199,5CLA3d 144 

Tex.—Hammouds v Hammonda, 313 S W2d 603, 158 
Thx 516 

Has Jodicsta 

NY—InreQiienpc*sE8tate*236NYS 279, 134Miac 
346 

Fbidfiigi 

Fla—Antoncc^ Inc v Oovemment Employees Ins 
' ..Go., App, 398 So 2d 485 
Uaho-TOaft Aero Gnb, Inc v Blougfa, App, 642 
FJd 7a 102 Idaho 833 

" -ftrwdl Oonat Co v Ticktui, 376 NE2d 621,17 
475, 59 I]LApp3d 95^ app after renumd 
39 mDeo 916, 40S NE2d 1051, 84 IILApp.3d 


Csl —Inyo County v Qty of Los Angdes, 144 Cal 
Rptr 71. 78 CA3d 82^ 

Res Judicata 

U-5herwood v Tieheli, 125 So 328, 12 U App 420 
77 La—KeUy V Neff, App. 14So2d657 

79 U-Succession of Moody, 158 So 2d 601, 245 U 
429 
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81 La—Womadc V Burka, App, 14So2d302, mod 
on 0 th grds 19 So 2d 127, 206 La. 251. 

§ 285. Evidence 

83 Ga—^Patterson V Duron ]^mts of Georgia, Inc, 
240SE2d603. 144GaApp 123 
El—Plaati-Dnun Corp v Ferrdl, 388 NE2d 438, 26 
ElDec 723, 70 ID App 3d 441 
La—Barnett v Barnett Enterpnsea, Inc, App, 231 
So 2d 589, wnt ref 233 So2d 562, 255 La 911 
Mont—Bier v Sherrard, 623 P 2d 550 
N J —Smithey v Johnson Motor Lines, 356 A 2d 10, 
140NJSuper 202 

Tex—May v Donalson, QvApp, 141 S,W2d 702 

Plenaiy proof; rather than affidavit alone, ordl- 
ni^ required 

NJ—Cohen v Fair Lawn Dairies, Inc, 210 A 2d 73, 
44NJ 450 

Taldng of teatfanouy not neceaaaiy 
NY —Appheatioa of Putnam Theatrical Corp, 215 
NYS2d 957,30Misc2d317,mod 228NYS2d 
120, 16AD2d372 

Attorney’s fees 

US—Miller & Miller Auctioneers, Inc v, Metsch, 
DCOkl,442 FSupp 570 

Ala—Southeast Contractors, Inc v H & R Const 
Co, 228 So2d 463, 284 Ala 712 
Cal—Beneficial Standard Properties, Inc v Scharps, 

’ 136 CalRptr 549, 67 CA 3d 227 
Cornu—Bndgepoit Singer Enop Federal Credit Umon 
V Piczko, 222 A2d 749, 3 Coon Or 621 
Fla—Boyette v Reliable Finance Co, App, 184 So 2d 
200-Niveoa v Nivens, App, 312 So 2d 201 
Ga—Davis v Fomon, 240S E2d 581, 144 GaApp 14 
Hawau—Harada v Ellis, 591 P.2d 106a 60 Haw 467 
Idaho-Eockalew V Qty of OrangeviUe, 600 P.2d 136, 
100 Idaho 460 

El—Larkm Bank v Idiak, 357 NE2d 84a 2 El Dee 
62a 43 El App 3d 918 

Ittd—Haycraft v Haycnft, 375 NE2d 252, 176 hid 
An> 211. 

Md—Khnev Chase Manhattan Bank, N A, 403 A 2d 
395, 43 Md App 133 

Maas—McLoagfahn v Disairo, 385 NE2d 524, 7 
M88S.^>P 853 

Mb—Hahn v Hahn, App,, 569 SW2d 775 
Mont—Compton v Alcorn, 557 PJd 292, 171 Mont 
230 

Nd»—Grady V Grady, 284 NW2d 402,204 Ndb 595 
Okl —Weaver v Lanb, 574 P.2d 609. 

Tex-Bray v, Cuitn, QvApp, 544 SW2d 816, etr 
ref no rev err 

Utah—Richards v Hbdson, 485 P2d 1Q44, 26 Utah2d 
113—Freed Finanoe Co v Stoker Motor Co. 537 
P2d 1039 

84 Ind^-Oalhounv Hainrnond,345NE2d 859, 169 
halApp 39 

Expert witness 

(2) Womack v Burka, supra, n SI 

(5) Other holdmgt—Womack v Buiika, supra, n, 81 

86 ID—Voss V Lakefirent Realty Cb, 365 NE2d 
347, 8 ElDec 109, 48 ElApp3d 56 

Or—Colhyv Larson, 297 P 2d 1073, 208 Or 121, reh 
den 299 P 2d 1076, 208 Or 121—Draper v. Mul- 
lennex. 357 P2d 519,225 Or 267. 

87 Gal—Jefilenv Screen Extra! Omld, 286 P 2 d 30. 
134CA2d622 


88 La.—Caldwdl v Trans-Gulf Petroleum Corp, 
App, 311 So 2d 8a wnt issued. Sup 313 So2d 
833, afid 322 So2d 171 

90 Cal—Hagan v Fairfield. 21 CalRptr 923, 204 
CA2d 1 

91. Burden of proof 

Cal—Oak Grove School Diet of Santa dare County v 
Qty litle liis Co. 32 CalRptr 288, 217 CA2d 
678 

El—Fionto V Jonea, 377 N.E2d 1019, 18 ElDec 383, 
72 El 2d 73 
(2) Attorney fees 

Or—Qty ofHiUsboroexrel Leochitsky Heating & Air 
rjfwiditinning, inc V Maintenance A Const Sei^ 
vice, Inc, 523 P2d 1036, 269 Or 169 
92 Cal—Jeffers v Screen Extras Guild, 286 P 2d 3a 
134CA2d622 

La—McCoy v Arkansas Natural Gas Corporation, 190 
So 391, 193 U 238 

Mont—Letz v Letz, 215 P.2d 534* 123 Mont 494 

Attorney’s foes 

Ga—Roddy Sturdivant Enterprises, Inc v National 
Advertismg Co, 244 SE2d 648, 145 0a App 706 

94 Cal—Von OoerUtz v. Turner, 150 P2d 278, 65 
Cal App 2d 425—Oak Grove School Dist of Santa 
Clara County v Qly Title Ins Co, 32 Csl Rptr 
288, 217 C A 2d 678 
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Mont—^Letz V Letz, supra, n 92 
Tex —Paso Moulding & Mfg Co, Inc v Southwest 
Forest Industnea, Inc, Qv App, 492 S W 2d 331, 
err ref no rev err 

Wis—Martdlv Klmgman, 105NW2d 446.11 Wia2d 
296 

Evidence In rebuttal of adverse party’s case 

(2) Other statements 

Md—Cosdenv Meroantilft'Safe DqxMt and Trust Co, 
398 A 2d 460,41 Md App 519,cert den lOOSO 
295, 444 U.S 941, 62 L Ed 2d 308 

95 0—In re Palm’s Estate, 295 NE2d 58a H 
El App 3d 24 

Any competent oral or written evidence admissi- 
Ue 

Cal—Oak Grove School Diet of Santa dan County v, 
Qty Title Ins. Co., 32 Gal Rptr. 288, 217 C A.2d 
678 

Anz.—Farm and Auto Supidy v, Phoemx Fuel Co, 442 
P2d 88, 103 Anz 344 

Cal ^)ak Grove School Dist of Santa dan County v. 
Qty Title Ins Co, 32 CalRptr 288, 217 C A.2d 
678 

Fla-Quamgesserv Quanigeiser, App, 177 So 2d 875 
0—Mayv Sean, Roebuck A Co, 238 NR2d60a 96 
0 App 2d 359 

96 Anz—Fkitz v Van Westnenen, App, 560 P2d 
43a lU Anz. 246 

Cal—Mdnyk v Robledo, 134CSLRptr 602,64CA3d 
618 

0—Dudanasv Plate, 358 NE2d 1171, 3 0Dec 486, 
44ELApp3d901 

U—Snooeasum of Gilmore* App., 239 So.2d 462. 

Or—Farley v Umted Pac Ins Co., 525 PJd 1003,269 
Or 549. 

Tex—Edinburg Meat l^rodncts Co v Venum Co, 
QvApp, 535 SWJd 432. 

97 Cal—Stenzor V Leon, 279 PJd 802, 130 CA2d 
729—Oak Grove School Dist of Santa dara 
Qainty v Qty Title Ins Co, 32 CalRptr. 288, 
217CA2d678 

Dd-Bafg V Hin, 143 A 2d 728, 37 Delch. 363. 
Kan—Wood v Gautier, 439 P2d 73. 201 Kan. 74 
La^Melaabon v. Texas Co., 89 8a2d 135. 230 La 
593—Pioroo V Atkntio Reflohig Co. App, 140 
Sa2dl9 ‘ 

Or—Pntchett v, Fty. 593 P.2d fl33, 2«6’Or l89 
Tex.—Brown v De La Oaxza Seryioe Center, Inc, 
QvApp, 576 SW2d 134 
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Attoniqr*8 lSee« 

US^embrokev Onlf Oil Cotp, CAJju, 454 F 2 d 
606 

Fla—Umted Sorvices Auto A»*ii v KuUer. Asp. 364 
So2d57 

m—Murczdkv Powen Labd Co. 335 NE 2 d 172,31 
mAi>p3d939 

Tex—Boyaen v Seeonty Lumber Co. Inc, OvAsp. 
331SW2d454 

Witnesa flees 

Okl—Sloan v Owen. 579 P 2d 812 

M La.—State Dqpt of Hn^waya v Terrebonne, 
App, 349 So2d 936, writ den. Sup. 351 So2d 
166 

Okl—Cnisadl v Oabom, App, 592 P2d 984 
1 Fla—Wilson v Wilson, App, 362 So2d 1030 
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Tex—Ambox, Inc v Stewart A Stevenson Services, 
Inc, QvApp, 518 SW 2d 428, err ref no rev err 

§ 287. -Amendment 

An overruling of motion to retax 
costs, motion w3l be treated as motion 
to amende®* 

193 Mo—State ex rd State Hi^way Commiasion 
of Mo v Graeler, 303 SW2d 944 

§ 288. -Retaxation 

page 527 

21 Mich —Bayl^ Products, Inc v Amenean Plastic 
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Moms, 152 SW2d 199, 237 MoApp 685 

(3) Mo—State ex rd and to Use of Robbms v 
Morns, sapn. 
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141 NW2d 751, 180 Neb 174 
ND—Cardinal Petroleum Co, v Northern Pac Ry 
Co, 193 NW.2d 131 

Or—Baum v Newbry, 267 P2d 220, 200 Or 576 
Va—Qty of Richmond v Henrioo County, 41 SE2d 
35, 185 Va 859 

Application of particular stotntes and oonrt 
mka 

Q) La—Hams v Barton, App, 69 So 2d 585, tranaf 
93 So 2d 663, 231 La 1076 

(4) Other statutes or rulea 
Ala.—ppuuon by the Qerk, 381 So 2d 58 
NM—Meaaday v Sweazea, 438 P2d 525, 78 NM 
781 

Where public qneation hiyohed 
Mich —Waahmgton v Sherrod, 266 NW2d 480, 82 
MichApp 143 

§ 294. Ckinstitutional and Statutory 
Provisions 

page 541 

51 Cal —Qty of Altuias V Superior Court m and'for 
Modoc County, 97 P2d 816, 36 Cal App 2d 457 
Mus—Wallace v Jones, 360 So 2d 932 

54 Fla—Taggle v Oovernment Emp Ins Co., 220 
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Nev—Deaiden v Oalh, 284 P2d 384, 71 Nev 199 

§ 295. Power and Discretion of 
Court In General 
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Neb—Stocker V Wells, 52 NW2d 284, 155 Neb 472 
N J —U S Pipe & Foundry Co v Umted Steelworkers 
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209 ^ 1107—Bowles v Dieika Lumber ft Coal 
Co,233 SW2d 632, 217 Aric 892 

Mo—Boatmen's Nat Bank of St Louts v Rogen, 179 
SW.2d 102. 332 Mo 763 
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S C —Blakdy v Blakely, 155 S E 2d 837, 249 S C 623 

73 Tex—Stemmy v Stemingcr, CtvApp, 493 
SW2d 609 

74 ni— Haring v Godbersen, 141 NE2d 90, 13 
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App Div 997-^chn^ v New York TUnes Co, 
252 NYS2d 934,22AD2d641—Ttomisv Be- 
nenson, 257 NYS2d 894, 23 AD 2d 654—Rich¬ 
ard C Mugler Co v AC Management Corp, 286 
NYS2d81,29 AD2dS48.a^ 248NE2d446, 
24 N Y2d 814, 300 N YS2d 591—Estrow v WU- 
8on.291 NYS2d 46,30 AD2d646 
Pa—^Umted NatuiBl Oas Co v Pennsylvania Public 
Utibty Conuniasion, 33 A 2d 752, 1S3 Pa Super 
252 

Tenn—Stinson v State. Cr. 509 SW2d 517 
Wm—K rueger v Hansen. 300 NW 474, 238 Wis 
638—Brunner v Cauley, 22 N W 2d 481. 248 Wis 
530-Oillard v Aabeig, 92 NW2d 856, 5 Wis2d 
216—McDonald V Chicago, M, St P ft PR Co. 
130 NW2d 794^25 Wis 2d 205—Wmtonv Geis- 
mehl, 172 NW2d 809, 45 Wis 2d 211—Fox Val 
BuildenCorp v Day, 238 N W 2d 748, 71 Wu 2d 
785 

Wyo—Dudley v Montgomery Ward ft Ca, 192 P2d 
617, 64 Wyo 357 

Pr^mradon of case 

(3) Other matters 

ni—Btandenberty Park East Apartments v. Zale, 379 
NE2d 674, 19 lUDec 802, 63 niApp3d 253 
Iowa—Keith v Commumty School Dist of Wilton m 
the Counties of Cedar and Muscatme, 262 N W 2d 
249 

Md—Hofiman v Clock, 315 A 2d 551, 20 MdApp 
284 

Neitiier party entitled to costs 

(2) Other cases 

Md—Northampton C!orp v Prmce George's County, 
321 A 2d 204, 21 Md App 625, revd on oth grds 
327 A 2d 774, 273 Md 93 

NY—O'Rourke v Long, 359 N E 2d 1347,41 N Y 2d 
219, 359 NE2d 1347 

Partial allowance 

Mmn—Oehler v Falstrom, 142 N W 2d 581,273 Mmn 
453, app after remand 160 N W 2d 403,281 Mum. 
561 

Unneoesaanly volnminons 
NY—Pathmaik Graplucs Inc v J M Fields, Inc, 
384 NYS2dl77, 53AD2d53l 

pt^ 575 

90 La—Orosch v. De Bautte, App, 203 So2d 906, 
app. after remand 228 So 2d ^ 

Md—Pinkston v. Higham, 168 A 2d 712, 224 Md 513 
Pa—CaldweU v. Keystone Ins Co, 236 A2d 234, 211 
niSuper 316,after remand 243 A 2d 448,212 
PaSupa 379 

Wyo —Rayhuine v Queen, 303 P 2d 486,76 Wyo 393, 
reh den 306 P 2d 367, 76 Wyo 393 

Costs for reproduction of record on 
appeal is assessed against parties as 
justice may require, where there ap¬ 
pears to be an infwwitiou of rules.*^ 

90J Kan —McElhaney v Roua^ 415 P 2d 241, 197 
Kan 136 

91 EL—Schmitt v. Hemz, 125 NE.2d 457, 5 ni2d 
372. 

Mich—Templm v Nottawa Tp, 106 N W2d 825, 362 
Miob.257 

95 MidL-Schiieider v Schaddcr, 186NW2d 17, 
30 MidbApp 124—Consumers Power Co v 
Rmoh. 187 N,W2d 666, 31 MichApp 138 
Mmn^-City Loan ft Fmance Co. v. Fitch, 121 N.W.2d 
181, 265 Mum 271. 

NY-Woolfv Reed, 181 N.YS2d948, 7 AD2d 898 
Wash—Northwest Ins. Co v Albrecht, 587 P2d 1081, 
22Wa8hApp 16 
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96 Mich—Fitchau v Foster, 123 NW2d 151, 371 
Mich 75 

Mum—Beochetb V Bakke, 142 N W2d 288,274Mum 
85 

NY—Pe^ow V Cble^ 32 N.YS2d 515, 263 AppDiv 
900—Josef Wemi, Inc v Braverman, 180 NY 
S2d 666, 13 Mi8c2d 435, app den 178 NYS2d 
616,6AD2dl014 

97 Mtdh-Cbapm v Culhs, 299 N.W 824, 299 
Mich 101—Emery v dark, 6 NW2d 746, 303 
Mich 461—Rouse v Rmd. 20 NW2d 164, 312 
Mich 213 

NY—Woblfv Reed, 181 NYS2d 948.7AD2d898 

RI —Diwmaky v Tortolam, 148 A.2d 358, 88 RI 351 

Tenn—Barton v Jones, 322 SW2d 593, 204 Tenn 
587 

99 Mmn —Farmers ft Merchants State Bank of Tra¬ 
cy V Folmer. IS NW2d 13, 217 Mmn 513 

NY—In re Valente's Estate, 265 NYS2d 37a 24 
AD 2d 945, motion gr 217NE2d681.17NY2d 
785,270NYS2d634 

Wis—Reserve Supply Co v Vmer, 101 N W2d 663, 9 
Wia2d 530-Appheation of Hansis, 103 NW2d 
679, 10 Wis 2d 629^AUis-Chalineis Mfg Co v 
Eagle Motor Lmes. Inc, 198 NW2d 162, 55 
Wi82d 39-Bahr v Bahr, 240 NW.2d 162, 72 
Wis 2d 145. 

Particnlar defectg 
(4) Other defects 

Idaho-^Ansdmo v Beardnune, 219 P 2d 946, 70 Idaho 
392 

Mich—Miles V Fiedenhagen. 16 NW2d 117, 309 
Mich 674 

Mum—Banett v Hampe, S3 NW2d 803, 237 Mum 
80 

N J—Feddock v New Jersey Realty Co, 101 A2d 48, 
28NJSuper 400 

N Y —Fbrrun v Direct Wmtos Transp, Limited, 238 
NYS2d 367, 18 AD2d 962-SIater v Oallman. 
339 NE2d 863, 38 NY2d 1, 377 NY.S.2d 448 

Tenn —Oty of KnoxviUe v Brown, 260 S W.2d 264, 
195 Tenn 501 

Wis —^Kormtz v Commonwealth Land Title Ins Co, 
260 NW 2d 680, 81 Wis 2d 322 

Equal divinon 

Md—^Memmack Park Recreation Ass'n v County Bd 
of Appeals, 179 A 2d 345, 228 Md 184 

page 576 

3 La—Mitchell V. Shreveport Laundries, 60 So 2d 86, 

221 La 686, tranaf, App, 61 So 2d 539—Beene v 
Paidun, 65 So 2d 897, 223 La 417, transf, App, 
67 So 2d 337 

§ 329. -Failure to Raise Ques¬ 

tion Below 

4 Cal—Week v. Los Angeles County Flood Control 

Dist 200 P 2d 806, 89 Cal App 2d 273-SduUe v 
NelL 19 CalRptr 375, 200 C A2d 435—A Teic- 
hert ft Son, Inc v State, 48 Cal Rptr 225, 238 
CA2d736 

Mmn.—Muufaead v Johnson, 46 NW,2d 502, 232 
Mum 408 

Miss —Alexander v Mayor and Bd of Aldermen of 
Oty of Natehez, 70 So.2d 529, 220 Miss 207 

Nev—Osman v Cobb, 360 P 2d 258, 77 Nev 133. 

Tex—DeBuA v Oofiee, QvApp, 171 SW2d 194 

Wash—Treadwdl v A Knstoforson, Inc, 200 P2d 
74a 32'Wadi.2d 145 

Wu—Langlois v Wisoonsm Nat life Ins Co, 120 
N.W.2d 884, 19 W»2d 151. 

5 Ala—Kukley v Bailey, 209 So 2d 398, 282 Ala. 

115 

Ark-Bmoe v Street 178 S W.2d 489, 206 Ark. 1013 
—Htlbum V First State Bank of Springdale, 535 
SW.2d 810, 259 Aik 569. 

Cal— Dobbins v Kardister, 51 CalRptr 866 , 242 
CA.2d 787 

Ky—Winiami v. Word's Adm*x. 163 SrW2d 41, 291 
Ky 101 
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La—Pittman Goatractmg Co v City Home Builden, 

30 So 2d 426, 211 La S49 

Md—^Board of Ed of Chailes County v Alciymat 
Coip of America, 266 A2d 349, 258 Md 308 
Mum —Dick Weatheraton*a Associated Mechanical Ser¬ 
vices, Inc V Minnesota Mut Life Ins C 6 , 100 
NW2d 819, 257 Mmn 184, 82 ALR.2d 1004 
Mont —International Busmess Machme Corporation v 
Lewis and Clark County, 112 P 2d 477, Ill Mont 
384 

page 5T7 

10 Ark—Oaitv Tilton. 178 S W2d 649. 206 Ark 
956 

Mmn—Hildduandt v Hagen, 38 NW 2 d 815, 228 
Mum 353 

Wu—Plamse v Ea^ 57 N W2d 586. 262 Wis 506 

11 Tex-Thompson v Levy Bros Dry Goods Co, 
QvAn), 180 SW2d 212, err dism—Texas 
Company v Tyerma, 301 S W 2d 478 

Wash -Brewster Cooperative Growers v Brewster Or¬ 
chards Corp, 150 P2d 847, 21 Wash 2d 288 

Redndiig amomit of recofyety 

(1) Sunons v Stokely Foods, 216 P 2 d 215, 35 
Wash 2d 920 

(2) Lehman v Sullivan, TexQvApp, 198 SW2d 
280, err ref no rev err 

page 578 

12 La—HanuschfS^ Corp v C W Greeson A 
Go,59So2d 113,221 U 179 

Wis-Lmd V Lund, 63 NW2d 313, 266 Wis 232 

13 Wash—West v Jarvi, 266 P2d 1040,44 Wash 2d 
241 

§ 331. -Delay in Filing Tran¬ 

script or Appeal Papers 

page 579 

19 lowar-Wilaon v Coibm. 41 NW.2d 702, 241 
Iowa 593 

Md—Gamer v Gamer, 358 A 2d 583, 31 Mdjkpp 
641 

Muh —Adams v McAlpme^ 6 N W 2 d 551, 303 M^ 
375—White V Bye, 70 N.W2d 780, 342 Mich 654 

The effect of delay in filing other 
appeal papers has considered.^* 
20.1. Brief 

Idaho—Shipman v Kloppenborg, 240 F2d 1151, 72 
Idaho 321 

Muh-Bam v Duprey, 37 N.W2d 775, 325 Mich 
105-Senmetis v Cook, 42 N W 2d 135, 327 Mich 
450-ln re Jones’ Estate^ 54 NW2d 697, 334 
Mich 392 

Wash-Wheekr v Bill, 138 P2d 857, 18 Wash2d 
196—lyree v Genenl Ins Co of America, 394 
P2d 222, 64 Wash 2d 748 

Fhfliire to fDe brief 

Mich-Knowles v Knowles, 63 N.W2d 772, 340 
Midi 238—Broaden v Donoea, 66 NW2d 216, 
340 Mich 364 
BOl of parttenlanp 

NY-Saarfv Bhimenfeld. 172NyS2d 982.5AD2d 

887. 

§ 333. Unfounded Claim of Er- 

ror, 

22 La—Smith v Atkms, 23 So2d 649, transf 30 
So2d 121,211 La. 369 

§ 334 _ Errbrs Caused by Fault 
of Parties 

23 Ky.^H 0 vennale v. Central Ky Natnral Gas Co., 
282SW2d 136 

Itoi.-O!son V Ihaytoidt. 94 N W 2d 34a W 
42 

Mb— ThongMon v Hodge^ App, 348 S W2d 11. 


N Y —Inter County Famtmg Co v 200 East End Ave 
Corp, 144 N YS2d 529, 286 AppDiv 482—Peo¬ 
ple v U Momca, 220 NYS2d 244, 14 AD2d 
759 

Pa—Stem v Stem, 105 A 2d 719, 378 Pa 201—Darnel 
B Van Campen Corp v Buildmg A Ccmst Trades 
Council ci Philaddpha and Vieunty, 179 A 2d 231. 
197 Pa Super 379 

Terni—McEwan, Qeannger, Banks A Hutcheson v 
Lodcout Moontam Ho^ Inc, 338 SW2d 601, 
207Tenn 197 

Tex—Packard Fort Worth v Van Zandt, Qv App, 224 
SW2d 896 

Wash—Water Diet No 111 v Moore, 397 P2d 845. 

65 Wadi 2d 392 

Faflnre to respond to notice to admit 
NY-Riev $ KkmDept Stores. Inc, 341 NYS2d 
16, 41 AD 2d 623 

page 580 

28 La—Palunsano v Palmsano, 103 So 2d 90, 235 
La. 202, transf to App 113 So 2d 67 
Neb—^Rehn v Bmgaman, 40 NW2d 673, 152 Nd> 
171 

NJ—Cohen v BorcHigh ai Bradley Beach, 50 A2d 
882, 135 N J Uw 276 

30 Mich —^Benmaik v Steffen, 132 N W 2d 48, 374 
Mich 155 

Mont-Momsv Monk, 489 P 2d 1029, 158 Mont 163 
Or—Cottran V Pner, 212 P2d 87, 187 Or 454—Mar- 
ston V Myers, 270 P2d 147. 201 Or 259 

31 Fla—^Edwards v John O Brans Const 0>, 19 
So 2d 799, 155 Fla 263 

Mich —Sanve v Carlmg Brewmg Co, 132 N W 2d 655, 
374 Mich 487 

§ 335 . _ Failure to Secure Costs 

36 Fla—De Bowes V De Bowes, 12 So 2d 118, 152 
Fla 423. 

Mich—^Bemamm v Bondy, 33 N W2d 651, 322 Mich 

35 

§ 336. Persons Entitled 

page 581 

38 NY—Bakal v, Umversity Heists Sanitamun, 
101 NYS2d 385, 277 AppDiv 572, afiRJ 100 
NB2d51,302N.Y 870 

Pa—Tucker v. Tudcer, 83 PaDnt A Co. 395 

39 Gal—Reynolds v. Lerman, 292 P2d 559, 138 
CA2d586-Sonthv Wofaazd, 331 F2d 227, 165 
CA2d8 

Vn^n —In re Bush’s Trust, 82 N W 2d 221, 249 Mmn 

36 

Nebr-In re Gnardiandup d Edwards, 109 NW2d 
376, 172 Nd> 282 

Wis—Fodfam V Smith, 112 NW2d 712, 15 Wi82d 
274 

43 Minn—State ex rd Beigm v Ftonmnons, 33 
NW 2d 854^ 226 Mum 557 

likewise, separate costs may under 
some circumstances be awaked to 
each of several appellants on revei^ 
sal.^‘ 

44.1 Mmn—Muuhead v. Johnson, sopca, n 4 

§ 337. Persons Liable 

46 Alar-Flcteher v. Preston, 148 So i37i 226 Ala 
665 

oa—Pratt V Roberts Odell A Co, 146 P2d 504^63 
CsLAppld 78 

UL—Stogenrald v. A M ^evmrald Co, 132 N E 2d 
373, 9 DLAppAl 31 

La—ChidMim v. De Francis, App, 27 8o.2d 467 
NY^ xe CteelciiKa^ Will, 154 N.Y.S24 72a 2 
Miic2d789 

Or^—Heccmg v Spcm^nook Padcnig Co. Co-qp., 300 
P2d473,208Or 191 


COSTS §337 

Page 583 

Pa —Delaware County Mbrtg and Fmanoe Co v Dd- 
aware County Bd of Com’n, 79 PaDist A Co 
Ua38DdCoJLegJ 424 

Tex—Curmgton v Parks, Civ App, 158 SW2d 839 
47 ND—Bernhardt v Rninmd, 319 NW2d 159 

Under some circumstances, howevw, 
each of several appellants may be lia- 
ble for separate costs.*’* 

47.L Mmn—Mmrfaead v Johnson, 46 N W2d 502, 
232 Mmn 408 

49 NY—Sweeny v Murphy, 350 NYS2d 853, 76 
Mi8e2d502 

Wash—^Hbgue v Port of Seattle^ 346 F2d 691, 55 
Wash 2d 153 

50 Mmn—Henderson v Northwest Airlines, 43 
NW2d 786, 231 Mum 503 

page 582 

52. Ooata asMsaed In soUdo 

La—Levmgston Supply Co v Basso, App. 164 So 2d 
141 

60 Cd—InreReade’sE8tate,185P2d62asubs op 
191 P2d 745, 31 CaI2d669 

63. Otimr ofBdala 

Mmn—State ex id HeUmg v Independent Consol 
School Dist No 16a Brown County, 92 N W 2d 
7a 253 Mmn 271 
64w LlabUily of State 

La—Oa V Lomsuma Department of Hi^ways, App, 
11 So2d409 

Class action. Representatives in a 
class action who are unsuccessful on 
appeal will not he assessed costs per¬ 
sonally absent a showing that the ap¬ 
peal was factitious, vexatious, or 
fraudulent®*® 

65.5 Oluo-CarroUv Feid, 439 NE 2d 962, 1 Ohio 
Appw3d 145, 1 OBR 453 

page 583 

66 Tean^S Fidelity A Guaranty Co v. Askew, 

191SWad533, 3 Tom 209 

Where an appeal by an executor is 
dismissed because he is not a party 
aggrieved, costs of the appeal are not 
proper charges against the estate.®®® 

665 N.C—Dickey v Hahin, 108 SE2d 632, 250 
NC 321. 

67 US—Tgas Development Co V McGough Biot, 
CCATex., I67F2d 268. 

Md—Maryland Theatrical Gorpocatiaa v Breanan, 24 
A2d 911, 180 Md 377—Hitchem v Safe Depont 
A Trust Cq., of Biltimare^ 66 A 2d 97, 193 Md 
62-Hayinan v Memck. 249 A2d 695, 2S2 Md. 
384 

Neb—Rdm v Bmgaman. supra, n 28 
PanoDs baU Uable 

C'B Other pe rfona - 

Cal—Oaioa v. Lnado^ 12 CaLRptr 601, 191 CA5d 
'303-Coinba v Haddock, 26 OdJlptr 252, 209 
CAJd627. 

m—Rom V Oephart, 173 NE.2d 828, 30 ULApp^d 
199. 

Mmn.—Village of Edma V Joicph. 119 N.W2d 80,264 
Mum.84w 

NJ>—cardinal Fetroleiim Oou v, NdKeum Pae Ry 
Oow, 193 N.W5d 131. 

Qbio-In re Ihomaf Tmt, 188 NEJd 189,116 Ohio 
App. 366 

Tex—Hoheoberier v S c hmt eer, Cni.A|)p4 235 aW2d 
466 err. rd: «o rev. eff.r.-Find% Jna V. Sfeidm 
QvJlpp, 345 S W.2d 783—Meaiben Mnt Im. Co. 
v.RandolBh, QvJ^, 477 S,W5d315, err, ^ no 
xev..err. 
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§337 COSTS 

Page 583 

Wis—Wisoonsm Natural Qas Co. v &iq)k)yers Mut 
Lubibty Ins Co, 58 NW2d 424^ 263 Wis 633 

68 ni—Glaser v Oncago Title ft Tnist Co, 82 
NE2d 446,401 Ifl 387 

69 Ga—Brack v Ovens, 254 SE2d 847, 243 Ga 
466 

70 in--Glaser V Chicago ft Trust Co, supra, 
n 68 

§ 338. Apportionment 

73. Cal—Lavae v Jessup, 345 P2d 505, 175 CA2d 
136 

Tern—Town of Enn v Brooks, 230 SW2d 397, 190 
Tam 407 

Wash—Snmar v U Roy, 270 P2d 800, 44 Wash2d 
728 

74 US—Yacht, Mary Jane V Broward Marine, Inc, 
CAFk, 313 F2d516 

Ala^-Chicago, Mobile Devetopment Co v G C Cog- 
gm Co, 66 So 2d 151,259 Ala 152—Edge v Bice, 
82 So 2d 252, 263 Ala. 27^King v Lan^iam. 133 
So 2d 669,272 Ala 662— B ro wn v Waggoner, 223 
So2dS16,284 Ala 170 

Ark—Sebastian Bridge Dist v Lynch. 138 S W.2d 81, 
200 Ark 134—Quldress v IVson. 143 S W 2d 45, 
200 Ark 1129—Hardy v Hardy, 160 S W2d 867, 
203 Ark 945—Bowles v Dierks Lumber ft Coal 
Co. 233 SW.2d 632, 217 Ark 892 

Cal—Bakfae v Bank of Aiuenca Nat Trust ft Sav 
Ass^ 217 P2d 1011, 97 CaIApp2d 614—Parker 

V Parker. 288 P 2d 29, 135 C A2d 782-WiIson v 
Sharp, 346 P2d 910, 175 C A.2d 691—East Niles 
Commiiiiity ServicesDist v Pearson, 11 CalRptr 
600, 190 CA2d 134—Bradford v Edmands. 30 
CalRptr 185, 215CA2d 159 

Colo—Oonurtitotioa Life Ins. Go v Rogerson, 273 P 2d 
1019,130 Colo 26 

Flar-HdOywood, Inc, V dark, IS So 2d 175, 153 Fla 
501 

Idaho—Pavidaoa v Davidson, 188 F 2d 329, 68 Idaho 
58. 

m-Schwdir V Badalamenti. 143 NE2d 558, 14 Ill 
App2d 128 

Ind—General Oram, Inc v Goodndi, 233 N E 2d 187, 
l421ndApp 142 

lowa^-daeys v Koeppel, 193 NW2d 525 

La.—Eastman v Gamble, App, 39 So 2d 642—Ccedeur 

V Jones, App, 46 So2d 325—Bruynuidcz v 
Woodward. 47 So 2d 478, 217 U 734-SiiigIoy v 
Thomas, App, 49 So 2d 465—Washington v Rua- 
sdl, App, 56 So 2d 261—Le Blanc v Le Blanc, 
App, 80 So 2d 715—Russdl v Vance, App, 90 
So 2d 553—Evangdme Parish Pohoe Jury v De- 
viOe^ App., 247 So 2d 258 

hfmn—In reMakniey’s Guardianship, 49 NW2d 576, 
234 Mum 1 

Miss—Pearoe v Ford Motor Co, 235 So 2d 281—Por¬ 
ter v Ainsworth, 288 So 2d 709 

Ma—Dertz v Dots, 172 SW2d 866, 351 Mo 30b- 
Eureka Real Estate ft Inv Go v Sontliem Real 
Estate ft Financial Co, 200 S.W2d 328, 355 Mo 
1199—Persever a nce Common School Dist No 90 

V Honey, App, 367 SW2d243—Fisher V. Kansas 
City, App, 518 SW2d 138 

Neb—Cunningham v. Brewer, 16 NW2d 533, 144 
Neb 211 

Nev—Parks v PbiUips, 289 P.2d 1053, 71 Ncv 313 

N Y.—Traktman v Irl Gsb Co. 239 NYS2d 924^ 39 
Misc2d36 

NC—Outboard Marine Corp. v. Fbtrdl, 147 SJB2d 
893, 267 NC 194 

Ohio—Holmes v. Hrobon, 103 NEJd 845, 93 Ohio 
App 1, afid m part and revd. m part on oth grds 
110 NB2d 574> 158 Ohio St 508-BaiBan v 
Pioneer Sav ft Loan Co, 135 NE2d 335, 165 
Ohio St 253—In re Ibomaa' Ihist, 188 NE.2d 
189, 116 OhiQ App, 366 

Or—^Akcy v Alery, 277 P2d764^ 203 Or 101—Dixon 

V Schoonover, 360 F 2d 274^ 226 Or 443. 

Pa—In le Gibson’s Estate, 34 A2d 159, 153 Fa Super 

413. 

Tom —Carr v Wilbanks, 324 S W 2d 786, 45 Tcon 
App 372—Thompson v Thompson, 332 SW2d 


221, 206 Term 202—Qenend Elec Co v Butler, 
364 SW2d 361, 211 Tenn 196-Coleman v 
Moody. 372 SW 2d 306, 52 Tenn App 138 
Tex—Long v Smith, Qv App, 466 S W2d 32, err ref 
no rev err 

Utah—Morgan v Fourth Judicial District Court of 
Wasatch County, 141 P2d 886, 105 Utah 140 
Va—Birtcherds Dairy v Randall, 23 SE2d 229, 180 
Va 311 

Wash—Odgers v Hdd, 362 P2d 261, 58 Wash2d 
247—Matfacwson v Pnmeau, 395 P2d 183, 64 
Wash 2d 929 

Costs on appeal in equty 

(1) Mb—Aquamsi Land Co v City of Cape Qirar^ 
deau, 142 SW2d 332, 346 Mo 524-Onggs v Miller, 
374SW2d 119 

Apportfomnent held proper 

(5) Other matten 

Cal—Whipple V Cowdrey, 45 CalRptr 343, 235 
CA2d 501—Schwartz v Schwartz, 74 CalRptr 
192. 268 C A 2d 685 

La—Robertson v Shipp, App, 50 So 2d 699—Brown 
V Terry, App, 103 So 2d 541 
Me—Inhabitants of Town of Sabattus v Bilodeau, 395 
A2d 123 

Mich —Jordan v Whitmg Cmp, 212 N W 2d 324> 49 
MkdiApp 481 

Miss—OnfBn v Bnnson, 125 So 2d 732, 239 Mias 
851—Koehxmg Go v Hyde Const Co, 182 So 2d 
580,254 Miss 214, motion den 184 So 2d 415, 254 
Mias 214—Merchimts and Fannen Bank of Me¬ 
ridian v McOemlon, 220 So 2d 815 
Mb —Evans v Bnente, 284 S W 2d 543, cert den 76 
Sa 547, 350 US 1002, 100 LEd 863 
Neb—Richardson v Watente Co., 99 N W2d 265, 169 
Nd> 263 

NM.—Banes Agency v Chmo, 291 P2d 328, 60 NM 
297 

Old—Hunt V Brown, 266 P2d 438—Flour Mills of 
Amencs, Inc v American Sted Bldg Co, 449 
P2d861 

Or—Haggerty v Nobles, 419 P,2d 9, 244 Or 428 
Tex—Dunediug v Orodbaus, 261 SW2d 561, 152 
Tex 548—Miasoun Pae R Co v Rhoden, Civ 
App., 310 SW2d 607—Campbell Soup Co v 
Ryan, Civ App, 328 S.W2d 821—Mbore v Ellis, 
Civ App, 408 SW2d 724, err ref no rev err— 
Security State Bank and Trust v. Craighead, Qv 
App, 440 S W2d 701, en ref no rev err 

Case becomiiig moot wUle on appeal 
Tex—Texas Alcohobc Bevoage Comnussum v Carter, 
QvApp, 476 SW2d 864, err ref no rev err— 
Oreene v, Gregg, Civ App, 520 S W2d 924 

page 584 

75 Cal—Whipple v Ccmdccy, 45 CalRptr 343, 235 
CA2d501 

§ 339. Securily For Costs 

79 Tex—Fort Bend Independent School Dist v 
Weiss, Qv App. 570 S W 2d 241 

80 Ohio—Kisaner v Obo Bmeau of Credits, 46 
NB 2d 417, 71 Ohio App 165 

81 Ohio—Sbne y Spnngfield Qty Lmea, Inc, App, 
145 NE2d43S 

Not appUcable to costs on appeal 

Ala—Gray v State ex rd Atty Oen, 185 So.2d 125, 
279 Ala. 333 

Va-Ontlaw v Pearoe, 11 $E2d 600^ 176 Va 458 

82 duo—Kissner v Ohio Bureau of CreditB, tmpn, 
n 8a 

§ 340. Proceedings in Forma Pau¬ 
peris 

page 585 

94 La.—Cooper v Baton Rouge Bus Co, App.,’ 4 
Sold 619—Hussar v Bnder, App, 71 So 2d 405 
—Hawkins v New Amsterdam Cat. Go, App, 
170SoJd687 


NY—Cross v Town of Harmony, 13 NYS2d 681, 
237AppDiv 1029,affil 33 NE2d 866^ 285 N Y 
656—In ro Jamings* Estate, 154 NYS2d 689, 3 
Misc2d 601 

Tex—Pattison v Spratlan, 539 SW 2d 60 

Appeal dfamissed 

La—Gordon v Pittman, App, 61 So 2d 609 

Plaintiff not a panper 

Tex—Linden Lumber Co v Johnston, QvApp, 139 
SW2d292 

Wide discretion in determining pauper statna 
La—Jordan v Farm Burean Ina Co, App, 295 So 2d 
909 

95 U—Baker v Travdeit Ins Co, 13 Sold 758— 
Cook V. Scarborough, App, 72 So,2d 560—Brous¬ 
sard v ftoussaid, App, 84 So 2d 899 
La—WiUiams v Dnpre^ App, 347 Sold 1214 
Tom—Southeastern Or^hound Lmea v. Groves, 136 
SW2d 312, 175 Torn. 384, 127 AL.R. 1378 

Under a statute expressly so provid¬ 
ing a litigant) proceedbg in forma pau- 
periS) who is cast shall be condemed 
to pay the costs incurred by him and 
the costs recoverable by the other par¬ 
ties to the action.®®* 

96J La—Green v Eddman, App, 113 So 2d 801. 

97 Tenn—Groomesv Qty of Nashville, 141 SW 2d 
899, 176 Tom 391 

Paymant for transcript 

(2) Other matters. 

Ala.—Pinkard v. State, CrApp, 461 Sold 875 
Oa.—Brandv MontegaCorp,209SE2d 583,233Oa 
3S-Jaekson v Young, 214 SE.2d 38a 134 Oa 
App 368, cert.den 96 SQ 288, 423 US 933.46 
LEd 2d 264 

Pa—Koziatek v Maxquett, 484 A2d 806, 335 FUSn- 
pa 482. 

98 Fa—Moore V Ochiea, 45 Ene 253 

§ 342. -Costs Following Judg¬ 

ment 

page 586 

1 Nev—Canepa v Durham, 155 P2d 788, 62 Nev 

417 

Discretion of conrt 

NM—Brown V Lufkm Fbundry ft Mach Co, A(^, 
487 P2d 1104, 83 NM 34 

§ 348. -Coats Discretionaiy 

2 Bftnn—Stateexid South St Paulv Ifathermgton, 

61 NW 2d 737, 240 Mum. 298 
NJ—Utilitiea Engmeermg Institute v Bodenstem, 33 
A2d 489, 131 NJL 151 

Tenn—Qty of Knoxville v Brown, 260 SW2d 264, 
195 Tenn. 501 

4, Tex-Rowanv Pickett. Ov App, 237 SW 2d 734 

§ 844. —— By Whom Made 

5 Anz—Lawrence v Valley Nat Bank, 478 F 2d 79, 
106 Anz 455 

Cal—Amencan Qty Bank v. Zetkn, 76 CalRptr 898, 
272 CA2d 65—Schwartz v Schwartz, 85 Cal 
Rptr 45, 5 CA3d 133—Leaf V. Phil Rauch, Xne, 
120 CalRptr 749, 47 C A 3d 371. 

La—Ordonez v Maryland Cu Co, App, 312 SoJkl 
875 

NY—Nichblson v 300 Broadway Realty Corp, 207 
NY.S42d 64a 25 Miaa2d 352. 

Pa-CampbeUv Oaspanm, 90 A.2d 251,171Pa.$iiper 
173-Com By Pabkd v Sigafbose, 315 A.2d 642, 
11 FhOnwltfa 565. 

Tex—Pundt v McNoll, QvApp, 502 SW.2d 904 

hi New Jersey 

(3) Other statemoiti 

NJ—Statev Wdoh, 214 A 2d 857, 46 MJ 37 
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Costs on remand awarded 

Tenn—Hagwnan v Shunter. 354 SW2d 818, 49 
TennA]q> 338 

Contract between parties 
Cal—Martmddl v Bodrero, d3 CURptr 774^ 256 
CA2d 56—Rabuiawitcb v Caldonua Western 
Ga8Co.65aiR|itr l,257CA2dl50 

6 Csl—Wilson V Nichols, 131 P2d 596, 55 Cal 

Ap{>2d 678—Algo Const Co v Los Angdes 
County, 76 Cal Rptr 361, 271 C A2d 54 
Fte^Abdov Qty of Daytona Beach, App. 151 So 2d 
53 

m-Glsn* V Wisniewski, 23 NE2d 235, 301 DIApd 
520 ^ 

La—AugeOov Call, App, 210 So 2d 129 
Mont—Vandy, Inc v Hustad Core, 401 P2d 581. 
145 Mont 358 

Senloes of attorneys on appeal 

(2) Other statements 

Cal—Morrow v Mdnow, 82 Cal Rptr 327, 2 CA3d 

NY—Roacnuv Roaciiu,357NYS2d 227,44AD2d 
254 

Award made by trial court 
N Y—Rossdl V Rnaadl, 339 N YS2d 319,40 AD.2d 
945 

7 Fla—Howdl v Hdwdl, App, 183 So2d 261— 

Ooodfiundv Druck, App, 309 So2d 236 
NM—Daws V Sevetson, 379 POd 774* 71 NM 480 
Pa—Ddaware County Mbitg and Fmanee Co v Del¬ 
aware County Bd of Oom*n, 79 PaDist A Co 
nQ.38DdCoLegJ 424 

$G—Ex parte Miller, 5 SE2d 865, 192 SC 164 
Tex—VoDoiier v Chase. OvApp, 354 SW2d 611, 
erriefnezeveir 

Wash—CLJ4S. eaoted In State ex rel Fosbmghv Ron¬ 
ald, 170 P.2d 865, 867, 25 Wadi 2d 276. 
Attorney's lees 

Fla—In re Potts* Estate* App, 199 So 2d 319 
Reeeestin appellate court necessary 
Anx—Fulkecson v Hiow, 547 P2d 22, 26 AmApp 
170 

pi«e587 

8 N,Y—Wnjbt V Shea, 22 N.YS2d 725-M N 

Axum Co V Shaker Ridge Const Coip, 278 
N.Y,&2d 727, S3 Mi8c2d 439. 

Tex.—Southland Life Ini. Co v Ststkr, 170 SW2d 
714* 141 Tex 110—Lewis v Rni, OwApp, 429 
SW2dS72 

Opposins ellldafit 

R.1—Washmgtoa That Co v. Fatone* 256 A2d 49% 
106 RJ 168 

9. Qd—Lmooln Nat Life Ins Co v Mitcfadl, 115 
GalRptr 723*41 CA3dl6 
Fla—Mdneantik Investment k RokBng Go v Gilli¬ 
land, 4 So 2d 118,148 Fla. 260-.A. J Annatcong 
Oo V Romanach,Appnl72So2d 866-Modlmv. 
Wadiington Ave Food Center, Inc., App., 208 
So.2d86I 

Meas.-Axiiea v. Hdl, 46 NR2d 403, 313 Maas 33 
Mxfe-TMay v. Gnfeer, 104 N.W2d 807, 361 Midi 
358 

NJd-Mdttdny v Sweaag. 438 P 2d 525, 78 NM. 
781 

Or^-Kinoaid y. Fdxwd^, 477 PJd 712,257 Or 170 
Tenn^-Gerr v WPbniki, 324 SW2d 786, 45 Tenn. 
App 372 

Tex—Reanib v. MoCoDiim Explontua Go., 167 
SW2d 727, 140Tex. 322. 

Utab-liocian v. Foordi Jndioal Diatnet Court of 
Waaneli Gonsly* P2d 88A 105 140 

WadL-Cbanlted EqnipiiMat Leaanig’tioip v Bjittaii, 
523 P 2d 223, 84 Wash 2d 320* 72 A LJt 3d 1172. 

AsMot of •ttonM|y*li 8 ns 

(4) Odier 

Gd.-«evcidy Hdb Nat Bade v. CKyqp. App., 13 OaL 

Rptr 808,-267 CAJd 85% app* after nnHid 93 
CSLRptr 907,l6CA3d274—Vltekplnav Ahwp 


nulo Ice Palace, Inc, no CaLRptr 86,34CA3d 
586 

11 Mo—Duxwood V Duhmsky, 291 SW2d 909 
Utah-^ffoegan v Fourth Judicial Distnct Court of 
Wasatch County, supra, n 9 

§ 346. -Time of Making 

17 Gd—American City Bank v Zetkn Am*# 76 
CalRptr 898, 272CA2d65 


§ 346, -Construetion and Effect 

in General 

21 NY—Ptfethv National aty Bank of New York, 
18 NYS2d 71, 259 AppDiv 724—Coane v 
Amencan Distilling Co, 47 NYS2d 410—Peti¬ 
tion of Wood, 125 NYS2d 596, 282 AppDiv 
991—In K CBnen’sTrust, 283 N YS2d 926, 28 
AD 2d 1040 

Apportfonment held proper 

(5) Other cases—Cbuk v Otenn, 31 So 2d 507, 249 

Ala 342 


page S89 

34 La.—Levy v Stqdiena, App, 41 So 2d 242—X-L 
Finance Co v Civil, App, ^ So 2d 326 

§ 347. -“With Costs ” Etc. 

page 590 

41 NY—InieAltz*Estate.83NYS2d72S 
Gofti fndnded 

(2) NY—Abddlav Senboer. 347 N Y S 2d 992, 75 
Misc2d800 

44 NY—In re Nova’s WiH, 271 NYS2d 143, SO 
Mac 2d 689 

48 NY—In re Abrams* Will, 130 NYS2d 197 

§ 348. —^— Costs to Abide Event 

page 591 

57 Wash—Bates v Bowles White ft Co, 353 P2d 
663, 56 Wash 2d 374 

In the event of retrial the detennina- 
tion of who is entitled to costs, as the 
prevailing party, must await l^e oixt- 
come of the second triaL^’ 

59J WadL—Leach v Enckson, 297 F 738, 161 
Wash 473—EoniS v Rmit 341 P2d 885, 56 
Wadi 2d 465, idL den and mod on oth grds 353 
P2d 950, 56 WadLld 465 

page 592 

61 NY—ShabbonaCreitoo Oil ft Gas Ootp.v Do¬ 
herty, 77 NYS2d 327 

66 NY—RdMoson v Termmsl Fltoibt Tcaaqport, 
IiKx, 180 N.YS2d 4S8* 14 hBaoTd 1085. 

§ 349. Taxation of Costs 

page 593 

77. Ala^-Barker v. 16 So2d 504* 245 Ala 
223 

Axub—OManeylnv. ft Realty Co v Tyiiiihlc^427P2d 
926,5 AdibApp 434—Codeev Tmnsamenca Dtle 
Ins Co of Ana., 494 PJd 756,16 AaxJkpfk 556 
GUr-Stockton Theatres, Inc v Fdenno* 333 PJd 1% 
51C2d346,oert.den 79 S Ct 879, 359 UR 967, 
3 LBd.2d. 835—^f^^lsoa v. Shs^ 346 PJd 91Q, 175 
CAJd 691—Schwartz v Rdpaard; 74 GdJtptr 
192,268 C A.2d 685 

Oonn-Csasli^v OtyofWatedany,33AJd 142,130 
Goon 237 

DeL—Peyton V. BMnn C PeytonOaepbeateoa, 8 A.2d 
89,23Del.Gh.36S 


COSTS §349 

Page 594 

Fla—Wnght V Board of Public Instruction for Sumter 
County, 110 So 2d IS—Radon v State Farm Mot 
Auto Ins Co, App , 214 So 2d 99 
XU.-01anz v Wisniewski, supra, n 6 
Ky—Stephens V A]leii,237SW2d72, 314Ky 769,24 
ALR2d 1353 

La—State Through Dept of Highways v Spnidl, App., 
165 So2d 597, wnt den 167 So2d 664* 246 La. 
832 

Mass—Plante v Louro* 187 NE2d 866* 345 Mass 
456 

Mns —Claughtmi v Find, 32 Sold 751 202 Miss 

261—O’Bnant v Hull, 210 So 2d 874 
Mb—State V Ball. App. 158SW2d 182 
Mont—State ex rd ALDInc v District Court of First 
Judicial Diet In and For Lewis and Clark County, 
410P2d944* 147 Mont 221 
Nd>—Cover v Platte Val Pnbfic Power and Irr Dist, 
95 NW2d 117, 167 Neb 788—MnfiTv Mahlocb 
Fanns Co. 181 N W.2d 258. 186 Neb 151 
NY—Johnson v Mesder, 211 NYS2d 377. 27 
Mi8e2d 349-$weeiMy v Muridiy, 350 NYS2d 
863, 76 Mise2d 502—AbdeDa v. Senboer, 369 
NYS2d 223,48 AD2d280 
ND—State v Hagge, 231 NW2d 773 
Old—Page V Rose. 566 P2d 439 
Or—^Buckles v Contmental Cat Co, 252 P 2d 184* 197 
Or 128—Green v State Indus Acc OommimMm, 
252 PJd 545, 197 Or 160 

Tex—City of Ingkade v Stewart, CtvApp, 554 
S W 2d 939, err ref no rev err 
Utah—Pumeer Fmanee ft Thrift Co v. Foudl, 443 
P2d 389, 21 Utah2d201 

Appeal from state court to United States Sn- 
prane Coort 
(4) Odier matters 

FIs.—Cornier v Butler, App, 116 So2d 454—Grave 
Press, Inc v State ex rd Gentem, App, 166So2d 
690 

RasoonablcneMi qnesthm for trial ooart 
Cd —Hannon v Pacific Td ft Td Co, 20 CdJ^^r 
118, 201 C A 2d 453 

Rettaaal to hear evidence as tentemoimt to reftes- 

al 

Tex — Sdiwartz V Jacob, GivA|q>, 394SW.2d 15, en- 
ref no rev err 

page 594 

7S HI—Kraft v Kretcfamaii, 16Q NE2d 806, 17 
m2d71. 

Motion to recall re mittitur 
Cd—Lavme v Jessup* 345 P2d SOS, 175 CA2d 136* 
Rea at^Bdlcate inapplicable 
Ga—Sweat v. Eh r e nsp e r ger, 109 SE2d 889, 100 Ga. 
App* 58. 

79 CaL—Roseofiddv Vosper, 134F2d529,S7aa. 
App2d 60S, zdi den 135 P2d 579, 57 Gd 
App 2d 605 

Coon—Hohnepnst v Spueih, 94 A 2d 6Z1, 139 Ooim. 
429 

Neb—Kasper^ v. May, 133 NW.2d 614* 178 Neb* 
425 

NJ—In re Butfcds Estata*. 222 A2d 273, 48 NJ 50. 
N.Y*-Sakn»v New York Gent R. Oo, 253 N.YR2d 
37. 44 Mop 2d 86 

SO Kyv-Gasaway v Ptodeignai* 3S0 SW2d 460 
S2 Miss hliBSiisippi, Power ft Light Co* v.Towa of 
Coldwatet* 112 So.2d 222, 234 Mm 615* 

NGL—Wardv Criiae.726l*E.2d835,236HC,40% 38 
A.LJt2d 109. 

Tex^r-Sopthland Ldb Ina Go. v Stelbt ITS RW.2d 
714* 141 Tex 110—Manzer v. Banim; Gllv.App, 
216 S.W2d 1015, mandamiis over 
83 NJXr-Lyonav Otter Tkil Power Oo, 11 N.W2d 
124* 73 ND. 102. 

Tex.—OUvares v. Perfer Fonltty ft Elf Oo*, CfrApp*. 
S23SW2d726 

88. Ga*—CkHip Mocto SDeveWmenla v Peodtey. 214 
RE2d 572, 134 GaAppk 2361 
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§349 COSTS 

Pag* 694 

89 NJ—T Wiky Metbodal Eiaieapd 
Chnfdi, 93 A2d 9, 23 NJAiptr 3« 

page 59B 

90 Fh—Huid V Becker, App, 173 So 2d 482 
Tenn —Sonthem Fure St Cas Co v Cooper, 292 

SW2d 177, 200Tenii 283 

92 Fla—Damds V Oauaon. 32 So2d 463, 159 FU 
679—Ridrni V. Sanford, App, 198 So 2d 856 

Idaho-Stale v Duim. 434 P2d 88, 91 Idaho 870 
in—Ken V Chicago & EIR. Co. App, 175 NE2d 
408, 31 in App 2d 300 

Ind—CJJS.cited In Howard V Rbbmette^ 109NE2d 
432, 123 IndA {9 206—OeaenI Oiam, Inc v 
Ooodnoh, 233 NB2d 187, 142 Ind App 142 
Md—Klopfer V Wether, 286 A^ 776, 264 Md 419 
NJD—KmaeUa V Kmaella. 181 NW2d 764 
Old—National E d n cat o ia Life Ins Co v Apache 
Lanes, hac, 555 P,2d 600 

Or—Kincaid v Fitzwater, 477 P 2d 712, 257 Or 170 
Scrrlce or notice 
(6) Othermattera 

Cal—Mdler v. Cortesor 288 P2d 297, 136 C A2d 47 
Dedtratfon hy attorney ratiier than party 
Cal—McLeOan v McLdlan, 100 CalRptr 258, 23 
CA3d343 

Pleading and proof of oonditiona precedent 
Cal—McLeOan v. McLdlan, 100 CalRptr 258, 23 
CA.3d343 

Neb—Nidiol v Ckna, 195 N W2d 233, 188 Nd> 74 

93 Gal—Soothv Widiard,331P2d 227, 165CA2d 
8 

Ccdo—HedKTS v. Avanti Corp, App, 495 P2d 239 
Fla—^vey v Battaglia Fruit Co, 142 So 2d 3—l>av- 
den Ins Go. V Tallahaaaon Bank St Truat Co, 
App, 133So2d463 

N J —Brown v Fiddity Union Trust Co, 18 A 2d 4, 
129NJEq 100 

CoBipiitatiiMi of time 

(5) Other cases 

Ind—General Oram, Inc v Ooodnch, 233NE2d 187, 
1421iidApp 142 

Or-Rodda v Rodda, 202 P2d 638, 185 Or 140 
Rule held procedaral ratiier than jvladictional 
Am—Toviea v. Superior Court In and For Manoqpa 
County, 419 P2d 79, 101 Am 295 

Waher hy advene party 
Am—Tovtea v Supenor Comt In and For hbnoopa 
County, 419 P2d 79,101 Am 295 

Damages for vexatioiis appeal not witiiin atatnte 
Mich—In re Onenmg’a Eatate^ 155 N.W^ 696. 9 
NbcihApp 22. 

Memornndnm of coiti not mitimely filed 
Cal-WihoQ V. Hatley Davidson Motor Co, 136 Cal 
Rptr 793,67CA3d678 

page 596 

95. Cal-Lane v Pacific Greyhound Linea, 187 F2d 
9, 30 Gal 2d 914 

97. TInie of taxation 

Minn-Rntzv Iaoono^40NW.2d 892.229Mnin.591 

98. Cal—Lane V Faaflc Greyhound Lmea, supra, n 
95 

page 597 

3, Upon infomnation and belief 
Cal—Rosenfidd v Vosper, 134 P.2d 529, 57 Gal 
App.2d 605, xeh den. 135 P.2d 579,57 Gd.App.2d 
605 

4 Cal—Rosenfidd v Vosper, 135 P2d 579, 57 Cal 
App 2d 60S—Piatt v Robert S. OdcD A Co, 146 
P2d 504> 63 Cd App 2d 78. 

N.Y—Arkmv Snndune, 252N.YS2d 492,43hhac2d 
849 

6 Cd—Roaenfield v Voqper, supra, n S-^Piatt v 
Robert S Odell & Co, sepia, n. 4 


7 Mum-^uirheadv Johnson, 46 NW 2d 502, 232 
Mum 408 

11 NY—O’Bnen v Emigre Dncount Corp, 253 
NYS2d 19.44Misc2d79 

page 598 

14 NY—Abddla V Scnbner, 369NYS2d 223, 48 
A.D2d280 

15 Am—Blacker Stores v Wilson, 103 P 2d 954, 55 
Am 512 

16 Miss— Neshoba County Om Ass’n, A A L Inc v 
Johnson, 87 So 2d 927 

18 Cd —Rosenfidd v Vosper, supra, n 3 

NJ—^Rmo V Public Service Electric ft Gas Co, 28 
A 2d 531, 129 NJ Law 176 

Pa—Cbnstman v Segal, 29 A 2d 107, ISO Super 
516—Figlarowicz v Somerset Elec Co, 69 Pa 
Dist ftCo 60 

19 Alaska—Fikes v First Federd Sav and Loan 
Asa*n of Anchorage. 533 P2d 251 

Am—OMan^ Inv ft Realty Co v Trunble, App, 
427 P2d 926, 5 AmApp 434 

Cd —Rosenfidd v Vosper, supra, n 3 

20 Mum —Fletaher Eagmeenng ft Const Co v 
Winston Bros Co, 42 NW2d 396, 230 Mum 
554 

23 Mum—Inland Products Corp v Donovan, Inc, 
62NW.2d211. 240Miim 365 

§ 350. -Correction 

24 Mus—Conn v State, 97 So2d 923, 231 Miss 
835 


page 599 

26 Conn —Bat v Bat, 65 A 2d 171,135 Conn. 413, 
10 ALR2d734 

Tex.—Stuart v Denman, 172 S.W2d 164, ravd on oth 
gids, 176 S W 2d 730, 142 Tex 129 

27 Ala—Barker v Byars, 16 Sa2d 504, 245 Ala 
223 

35 Cd—Wilom V Nichols, 131 P2d 596, 55 Cd 
App 2d 678—Pratt v. Rd>ert S Oddi ft Co, 
supra, n 4 

page 600 

40 Fla—Hartford Acc ft Indem Co V Smith, App, 
366 So 2d 456 

NC—Bailey v Heyman, 22 SE2d 6, 222 NC 58 

42 Mb—Hdmes v Houlshouser, App, 167 SW2d 
943 

43 Tex-Smithy Smith, Crv App, 135 SW 2d 1010 
-Carter V Oater, Qy App, 151 S W 2d 884—H 
ft I Imp Go V Ihree B Co., Cv.Ajn>i 235 
$.W2d 461—Pnndt v McNeill, Qv.A^, 502 
SW2d904 

Moticm held in doe time 

(4) Other mstancea 

Miss —Hyde Gcmst Co v. Highway Materials Co, 162 
So2d 856, 248 Miss 564 
Motion hdd too late 

(1) Tex—Smith V. State, Civ App, 500 SW 2d 682 
<3) Other motKHis 

Mist-nAIlai y First Nat Bank of Xackson, 85 Sb2d 
816, 227 Miss 142 

Tex—Aaronson v. Shefinan, Qv.App, 321 S W2d 342 

page 601 

56 in —Ledmgham v Blue Qroas Plan for Hbapitd 
Care of Hoapitd Servka Corp, 356 NEOd 75, 1 
BlDec 75, 64IU2d33S 

Motion to relax costs eaetalned 

M3s 8 —Lukp V Mtssumi^ Employment See Comnus- 
sum, 123 So 2d 696, 239 Miss 292—Wentworth v ' 
Forney 139 So 2d 858, 242 Miss 883 

§ 351. In General 
Ldbrary References 
Costs <8»247 et seq. 


61 Cd—Uvme v Jesnip, 345 P2d 505, 175 CA2d 
136 

Iowa—Nolte v Nolte, 76 N W 2d 881,247 Iowa 868, 56 
ALR2d854 

Mum-Larsonv Dahlstrom. 6 N W2d 636, 213 Mum 
596 

62 Cd—Eagle Oil ft Refining Co. v Pienboe, 130 
P2d 130, 55 CdApp2d 161—Muller v. Rea^ 
338 P 2d 601,170 C A 2d 151—Smith v Smith, 82 
CdRptr 282, 1 CA3d952 

Fla—Femnsula Land Go v Howard, 10 So 2d 484, 151 
Fla 763 

Ky^Bowena v Ambofgey, 160 S W 2d 169, 289 Ky 
763—Kdly v Kdly, 183 S W2d 805, 298 Ky 847 
La.—De Soto Wholesale Grocery Co v Alleo, App, 31 
So 2d 245. 

Mum—Wolff v Rhode ft Ftybeiger, Inc., 145 N W2d 
299, 275 Mum 52 

NY—Barton Redty Corp v Mangan. 268 NYS2d 
869, 25 A.D 2d 730 

ND.—Saha v City of Bismarck, 275 NW2d 302 
Okl—City of Moore v. Coitial Oklahoma Master Con¬ 
servancy Dut. 441 P 2d 452 
Tex—Carleton v Dierks, QvApp, 195 SW2d 834 
Maximum coste Impoeed where appeal onneoee- 
eaiy and wast^ 

NY—Momsonv Ftlmways, Inc, 270 N Y S 2d 97,25 
AD2d837 

page 602 

63 Cal—Comhs v Haddock, 26 CdRptr 252, 209 
CA2d627 

Mum—Collmsv Cblhns,23NW2d9,221 Mum 343 
NY—Romano v Oiarrakopolua, 142 N.Y32d 48— 
Nicholson V 3(n Broadway Realty Corp., 207 N Y 
S2d 640. 25 Muc2d 352r-Swcaiey v Murphy, 
350 N YS2d 853, 76 Misc2d 302 
Wis—Oiemza v AUied American Mot Fure Ins. Co, 
106 N W 2d 609, 10 Wu 2d 555 

Gosts in trial conrt 
(3) Other items 

Anz—Everson v Everson, 537 F2d 624, 24 Axu App 
239. 

Cd—Muller v. Reaght 338 P 2d 601, 170 C A 2d 151 
65 Ind—Maiahall v Reeves, 316 NE2d 828, 262 
Ind 403 

Iowa—AUen v Lindeman, 148 NW2d 610, 259 Iowa 
1384 

N.Y—Sachs v. ScreenTek. Inc, 107 N YS2d 755,279 
AppDiv 632 

Okl—Nationd Educators Life Ins Go v Apache 
Lancs, Inc, 553 F2d600 

Wash—CJJS. qnoted la State ex rd Fodnitgh v Ron¬ 
ald, 170 P2d 863, 866, 25 Wash 2d 276 

Sam for appeal bond 

Or—State ex rd Roberts v. Duco-Lam, Ino., 702 P 2d 
78, 74 Or App 253 

68. La.—State Farm Mut Auto Ins Co v Ott, 61 
SoJd 872, 221 La 1061, tranaf and n^caauK, 
App, 57 So.2d 798 and 57 So 2d 80Q, tmnsf, 63 
So.2d 480, revd on oth. gids 71 So 2d 548, 224 
La. 1008 

69 Moot—Chnstie v Moms, 176 P.2d 660 

70 ND.>-Raliiigv Bhattacihaxyya,27DN.W2dS62. 

§ 352. Disburseinents in General 

72 Gd—Stockton Theatres, Ibc v, Palermo, 333 
P^ 10^ 51 C2d 344v cert den 79 S.Ct 879, 359 
US 967,3 LEd2d 833. ^ 

Pla-Mdvm v West, App., 120 So2d 233, 90 AJL 
R2d443 

Idaho—Hendenon v, Commco American, Ine., 5)A 
F 2d 873, 95 Idaho 690, 

Mum—Cbllms v CbDms, supra, n, 63—Headectan v 
Northwest Anbnes, 43 NW2d 786, 231 Mmn 
503—hfoiihead v Johnson, supra, n 7—Le hBre v 
Ndam, 58 NW2d 189, 238 lima 501—Wolff v 
Rhnde ft Ftyberfer, Inc, 145 NW2d 299, 275 
Ham 52* 
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NY —^Min Susan, Inc, v. Entecpnse & Centnxy Un- 
doganaent Co, 75 NYS2d 538, 273 AD 768— 
Jacobs V Livsdiitz,259 NYS2d569, 46Misc2d 
390 

CNuo-In R Thomas* Trust, 188 N E2d 187,116 Ohio 
App.363 

Tenn—nlbhnson v Johnson, 206 S W 2d 400, 185 Tenn 
400 

Tex.—Hammonds v Hammonds. Civ App, 308 S W 2d 
895, Rvd on oib grds., 313 S W 2d 603, 168 Tex 
516 

Wb—O iemza v. ADied Amencan Mut Fir Ins Co. 

106 NW.2d 609, 10 W]a.2d 555 
Hdd not seoeMny dUbaiM^ 

Mum—Mbmeifxdis Arx Devdopment Coip v Com- 
mm School DBt No 1870, Scott County, 131 
NW2d 29, 269Miim 157 
Intenit on borrowed money 
N.Y.—03nen v Empue Discount Corp, 253 N Y S 2d 
19.44MBc2d79. 

74 Fla—Markham v Oottiegen, App, 181 So2d 
594 

m-Ohiiz V Wtsniewski, 23 N E 2d 235, 301 lU App 
520 

NY—NQss Snsan, Inc., v Eateipiise A Century Un- 
deijanncnt Co, 66 NYS2d 266, cevd on oth 
grds 75 NYS2d 538, 273 App.DIv 768 
Wash—Van Nostem v Richey 6b Gilbert Co, 99 P2d 
608, 2 Wash 2d 663 
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78. Fla-Rogen v State Bd of Medical Exammeis, 
App, 364So2d 1239 
Goeti of transcripts 

Oa—Stone Mountam Memorial Ais'n v Stone Moun- 
tam Scenic RR, Inc, 205SE.2d 293, 232 0a 92 
Payment for transcript 

Qa-Jackson v Young, 214 S.E2d 380, 134 OaApp 
368, cert den 96 Sa 288, 423 US 933, 46 
L.Ed.2d264. 

76 US-Seeley y Hunt, CCA.Tex. 109 F2d 595, 
cert den 60 Sa 894, 309 US. 690, 84 LEd 
1033 

Ark— Cowlmg v Qty of FoRman, 384 SW2d 251, 
238 Aik 677 

Cal—Cartwright v Supenor Court m and for Los 
Angeles Coonty, 219 P2d 862, 98 Cal App 2d 300 
-Logan V Fhister, 265 P2d 961, 123 CA2d 
31—Muller v Reegh* 338 P2d 601, 170 CA2d 
151 

Conn—Cassidy v. Qty of Wateibury, 33 S.2d 538,273 
AppDiv 768-^acobs A2d 142, 130 Conn 237 
Dei—Kennedy v Bmerald Cqal A Coke Co, 30 A,2d 
269,27DdCh 55 

Ot,—Barnett v ThomaB, 200 S E 2d 327, 129 Qa.App 
583 

HI—Mayer Favmg ft Anhalt Co. v Csxl A Morse, 
lnc,365NE.2d 360,8IlLDec 122,48 111 App 3d 
73 

Ihd—Howard v Robhett^ 109 NE2d 432, 123 Ind 
App 206 

low«-In R Hnsmaim's Quaidiansliip, 64 NW2d 252, 
24Slbwa830 

La^Timon v Tunon, 69 So2d 370, 224 U 350 
Mnuk-Hildebnaidt v Hagen, 38 NW2d 815, 228 
Mmn 353—Northern States Power Go v Oalnnd, 
52 NW.2d 717, 236 Mum 135-liiland Prodnots 
Corp V Donovan, Inc, 62NW2d2il,240 Mmn 
3d5Lst Paul Fir ft Marme fos Go v. Bietwierth, 
175 N.W.2d 136, 285 Mmn 310 
Mo—State CKtcL Shepherd V Pdbhc Service Commis- 
saon, 145 S.WJd 169, 235 Mo App 6S7. 
Nev.-Oirtt v. Ptanceschi, 112 F2d 819, 60Nev 422 
NM—Addis V. Santa Fe County ValuatiQn Protests 
Bd, App, 571 PJd 822, 91 NJd- 165 
N.Y.-Banas v New York TeL Ca, 38 N.YSJd 229, 
179 Miec 200—Cfadtdb, Ihc v Barrett, 41 NY 
S2d 97. 180 Miao 314—Baaa v Saratoga Harness 
Racing Assti, 152 NYS.2d 675, 2 AD2d 731, 
modon den. 153 NYS2d 611, 2 AD2d 609- 
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Robuson v Terminal Fmight Transport, Inc, 180 
NYS2d4S8, 14Muc2d 1085 
Old—Page v Rose, 566 P2d 439 
Pa—Otto Milk Co V Qty of Washington, 30 Wash Co 
196—Taged, Inc v Zonmg Bd of Adpistinent of 
Borough of Monroeville, 295 A 2d 339, 6 Pa 
Cmwith 331 

Tex—Atna Ins Co v Avintt, QvApp, 201 SW2d 
643—Barker v Wemgarten Riverside Co, Qv 
App, 232 S W 2d 692, err ref no rev err 
Wash.—Van Nostem v Richey ft Gilbert Co, supn n 
74 

Thmicript and copy 

Cal—Regents of Umveisity of Cal v Moms, 90 Cal 
Rptr 816, t2CA3d679 

(4) Other cases 

Ala—Ex parte General Mat Ins Co, 233 So 2d 230, 
285 Ala 445. 

Cal—Escrow Guarantee Go v Savage, 28 Gall^itr 
889, 213 C A 2d 595 

Fla.—Reynolds v Aument, App, 137 So 2d 832 
Ga—Buffington v McQelland, 203 SE2d 575, 130 
GaApp 460 

Ind—^Houston v First Federal Sav ft Loan A88*n of 
Gary, 248 N.E2d 169,144 Ind App 604 
La—New Orleans Shnmp Co, Inc v Duplantis Truck 
Lines, Inc, , 283 So 2d 521 

Mass—Ookhnan v Mahony. 242 NE2d 405, 354 
Mass 70S 

Mum—^Endcson v Van Web Equifunent Co, 132 
NW2d 814, 270 Mmn 42 

Mont—Ratcliff v Murphy, 430 P2d 627, 150 Mont 
31 

N.D.—Fowler v Delxer. 177 N W 2d 756. 

Or—McGowan v Qty of Bums, 139 P 2d 785, 172 Or 
63—Robertson v Henderson. 179 P2d 742, 181 
Or 200 

Matters properly included 

(5) Other matteis 

Anz—O’Malley Inv ft Realty Co v. Tnmhle, 427 P.2d 
926, 5 Anz App. 434 

Kan—Osborne v Fhkes, 286 P2d 156, 178 Kan 373 
Md—Weaver v King, 40 A 2d 511, 184 Md 283 
Pa-Moms v Peckyno, 217 A2d 784, 207 PaSaper 
217 

Abuse of discretkm held not shown 
Cal-Stenzor v Leon, 279 P2d 802, 130 CA2d 729 
Kan —Carnegie v Gage Funutore, Inc, 538 P.2d 659, 
217 Kan 564 
Eyidence 

Mum—State V. Red Owl Stores^ Inc, 115 NW2d 643, 
262 Mum 31 

Not allowed where both sides filed derignations 
Nev.—Baker v Sunonds, 386 F2d 86, 79 Ncv 434 
Dismissed former appeal 
Mum—KkxMv Soo Lme RR, 176 N.W2d 274, 286 
Mum 172, 

lYanscript and copy 

Hawan—Sugue v F L Smithe Mach Co, Inc, 549 
P2d lisa 57 Haw. 78 

psgedOS , 

77 Cal-Rosenfield v Vesper, supra, n 3 
Del—Pt^ton V William C Peyton Oorpoiation, supR, 
n 76 

Nev—In R Rights of GUumants and AppropruUon m 
and to the Wsten of Battett Credc, m White Pme 
County, 159 P 2d 36a 62 Nev 456 
Lower court lades power 
Pa—Com. By Paded v lUgafoose^ 315 A.2d 642, 11 
Pa Cmwith 565 

79 Neb-Andenoo v. Evans, 96 NW2d 44, 168 
Neb 373—Kaspaiek y May, 133 N.W2d 614, 
178 Neb 425—Muff v MaUodh Flarms Co. 181 
N.W 2d 258, 186 Neb 151 

NY-Mdlsy Qty of New York, 30NYS 2d 121,177 
Misc 234 

80 Or—Hernug y Sjnmghrook Fadong Go. CtHip., 
300 P.2d 473, 208 Or 191 
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87 Conn —Yavis y Sullivan, 76 A 2d 99, 137 Conn 
253, 35 A.LR2d206 

N.Y—Mills V QtyofNewYork,30NYS2dl21.177 
Mise 234 

90 Ala—Opuuott of the Ceric, Supreme Court, 351 
So 2d 570 
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93 Aric—Osage Oil ft Tiansp Inc v Qty of Far 
yetteviUe^ Inc, S4l S.W.2d 922, 260 Aik 448 

HI—Country Mat Ins Go v Mutray, 239 NE2d 498, 

97 HI App 2d 61 

lowa^Hegtvedt y Piybil. 223 N W 2d 186 
Kan—Fisher y Mr Harold’s Hair Lab, Inc, 527 P2d 
1026, 215 Kan. SIS 

Md—Chnton Community Hoqntal Corp, Inc y 
Maiyland Comprehensive H^th Planz^ Agency, 
355 A 2d 775, 31 MdApp 265 
Mo -Thomson v Bast, App, 309 S W 2d 667 
NM—Neff V Hendneks, 259 P2d 1025, 57 N.M 44a 
NY—Nicholson v 300 Broadway Realty Corp, 207 
N Y S 2d 64a 25 Misc 2d 352. 

NC—Ward v Cruse, 72 SE2d 835, 236 N.C 40a 38 
ALR2d 109 
Costi properiy allowed 

Tex—Ray V Gage, QvApp. 269 SW2d 411, err ref 
noRV err 

Fapms hdd ne cessar y 

NM—Davttv Severson, 379 P2d 774, 71 NM 480 * 

Tex—Muxphy v Davis, QvApp., 305 S.W2d 218. 
Wyo—Krahn v Pierce, 485 P2d 1021 
Beabitractiiig not nocessaiy 
Ark—Union Nat Bank v Leidi* 309 S W2d 539, 256 
Ark 531 

94 Ark-StegsU v Rumph, 303 SW2d 571, 227 
Ark lOSl-nAikansas Fannen Aagn, Inc v. 
Towns, 342 S W.2d 83, 232 Ark 997-McNeiU v. 
Peaker, 488 S WJkl 706, 253 Aik. 747 

Colo—Hays v. Qty ft County of Denver, 254 P 2d 86a 
127 0)10 154 

Idaho—Billmgs v ftstera oi Mercy of Idaho, 389 P 2d 
224, 86 Idaho 485 

Kan.r"Fianklm v Northwest Dnlhng Co^ Inc, 524 
P2d 1194, 215 Kan 304 

Or-McAdam v Royce, 274 P2d 564, 202 Or 245 
Tex—Chek v CoUms, QvApp, 273 S.WJd 9a err 
ref no rev err—Hernandez v Cwtillo, QvApp, 
309 SW2d 938, err ref—^Planet Flows, loc v 
Evans, Qv App, 600 S W 2d 874 
Va—Woods v Stall, 30 SE2d 675, 182 Va. 888 
95. CU—Smithy Smith. 82 Gal Rptr. 282, 1 CA3d 
952 

Hawan^Rooha v Aezon, 488 P2d 135, S3 Haw 108. 

N M —Marngo v Chavez, 426 P 2d 199, 77 NJd. 595. 
Or—Buckles v. Continental Gas Go.2S2P2d 184,197 
Or 128-Jewen v Harper, 260 P.2d 784, 199 Or 
223—Hemng v Sprmghrook Packing Co Qnip, 
300 P 2d 473, 208 Or 191. 

99. Ala—Spuriock v. J, T Kmght ft Son, 13 So 2d 
396, 244 Ala. 364 

Aik^-Spikea v Hibbard, 288 S.W.2d 38, 226 Aric 
93-Drewry v Sykes, 291 SW2d 258, 226 Ark 
539 

Cal—Feainy v Gough. 143 P2d 711, 61 CslApp.2d 
778—In It MadLean’s Onaidiaiiahip, 244 P2d 63, 
111 CA2d 144—Record Madh ft Tool Go v 
Fageman Holdmg Corp, 342 P.2d 402,172 CAJd 
164—Qaroia v LucHfo, 12 CalRptr 601, 191 
CA2d 303—Ouddv EUb, 19 CalRptr 751,200 
CA2d 849. 

Gonn-Staikelv Edwaid Balf Co. n4A.2d 199, 142 
Conn 336. 

Del—Oottiril V Pswcatudk Ca, 129 A2d 263, 36 
DeUCh 296. 

Ga—Pbpev US nddhty ft Onanmty Co, 20 SE.2d 
13, 193 Oa. 769—Edwards v United Stone and 
ABied Prednets Workers of Amenca, AFL-GIO, 
CLC; 137 SE2d 632, 220 Ga 183 
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m-JVdan V Wbtney. 109 NE2d 198, 413 n 274 
Ind —Pittman-Rice Goal Co v Hansen, 104 NE2d 
758, mindApp 334 

lowft-McTaggart ft Sons v White, 136 NW2d 296. 
257 Iowa 1168—Coi^Ui v Jameson, 200 N W2d 
877 

Kan—Frame v Batmum, 449 P2d 525, 202 Kan 461 
Ky-Stephensv Allen, 237 SW 2d 72. 314 Ky 769.24 
ALR2d 1353 

La,—Favrot v Favioc. App. 219 So 2d 594 
Me—Avery v Brown, 288 A 2d 713 
Md—Haller v White, 180 A 2d 689, 228 Md 505 
Mich—In le VaUeDder's Estate, 17 N W2d 213, 310 
Mich 359 

Mum—Kaehlerv Kaehler, 18 NW2d 312,219 Minn 
536—Application of Tnmty CSiiirch of Infinite Sa- 
enoe of Minneapolis. 21 NW2d 611. 221 Mmn 
15-Hart V Bell. 24 N W 2d 41. 222 Mmn 69— 
State ex reL Kruse v Wdister, 43 N W 2d 116,231 
Mmn 309—McAndnews v Krause, 71 NW2d 
153, 245 Mmn 85, 53 A L R 2d 312—Wormsbeek- 
er V Donovan Const Co, 76 NW2d 643. 247 
Mum 32—Strohel v Chica^ R1 & P R Co. 96 
NW2d 195, 255 Minn 201 
Mm—Masonite Oorp v Ouy. 78 So 2d 579, 223 Miss 
S-Hnddleston v Peel, 120 So 2d 776, 238 Miss 
798—Temples v First Nat Bank of Laurd, 125 
So2d 543, 239 Miss 446—O^Bnant v Hnll, 210 
So 2d 874 

Mb—State ex id National Outdoor Advertising Co v 
Sediom.l88SW2d 657,354Mo 170—Kendall v 
Prudential Life Ins Co of America, An>, 319 
S.W2d 1, transf to. Sop, 327 SW2d 174—State 
ex rd State H^way Commission v Willis, App. 
483 SW2dS99 

Nev-Abd v Lowry, 231 P2d 191, 68 Nev 284 
NY—Bass V Saratoga Harness Racing Ass'n, 152 
NYS2d 675, 2 AD 2d 731, motion den 153 
NYS2d611, 2 AD2d609 
NC—Barnm v Cam. 4 SE2d 618, 216 NC 282 
Or—MoOowan v City of Bums, sapra, n 76—In re 
MiOei^ Estate, 218 P2d 966, 189 Or 246—Berry 
V RxMdd Od Carp, 222 P2d 224, 189 ,Or 
568—McAdam v. Rpyce, 274 P 2d 564, 202 Or 
245 

Pa.r-Zuldc V West Perm Power Co, 20 A 2d 810, 145 
PaSiqier 103—Taged, Xnc v Zmung Bd d Ad¬ 
justing of Borough of Monroeville, 295 A 2d 339, 
6PaCmwltfa 331 

SC—Oopdand v Craig. 8 S.E2d 858, 193 SC 484— 
Seay v Southern Railway-Carohua Division, 31 
SE.2d 133, 205 SC 162-Lawtor v War Emer^ 
geaey Qnip Asa’n, 49 SE2d227, 213 SC 286— 
Fner v South Carolnta Pemtentiaiy. 56SE2d 752, 
216 SC 84-Gtay v Davis. 148 SE2d 682. 247 
SC 536 

Teniu—Knox County v Fourth ft East Nat Bank, 182 
S W^ 980^ 181 Tenu 569-Oreene v Oxeene. 349 
SWOd 186, 48 Tenu App 636—Tennessee Bd of 
Dupenamg Opticians v Ryear Corp. 400 SW2d 
734k 218 Tenn. 60 

Tex—PhillipB V Tatham. Civ«App. 523 S W2d 19. err/ 
reL no rev err. app after remand 551 S,W2d 103* 
err. ref no rev err—Goetz v OoeCz. QvApp. 
534 SW 2d 716k app after remand 567 S W 2d 892 
Vtah-^hmohaidv Smith. 255 P2d 729. 123Utah 119 
Va^-Matthews V W T Freeman Co, 60 SE2d 909. 
191 Va. 385—Huier v Wenger. 91 S.E 2d 637, 197 
Va 869 

Wash—Kmg v Molthan. 338 P2d 338, 54 Wash2d 
115 

wis—Lang V. Chicago ft NW Ry Co. 40 NW2d 
548, 256 Wis 131—In le Keikefa Eatate, 117 
NW2d.575, 18 Wis 2d 47. 

Other eases. 

MfaB.-OmrenMbtionCo v Nevdk, 65 8o2d 14Qi 217 
Mm 699. 

AdM iMtarW luld Bo4*cxc^^ 
lie.—Midmud v, Inhahhant i of Town of Lnrennore 
PUIl,383A.2d4ft 


Maas —Denman v Bamata M e County, 193 N E 2d 572, 
346 Mass 412, cert den 84 SO. 1359. 377 US. 
948, 12LEd2d311 

Deduction ellowed 

Mum—In re Philhps* Trust, 90 N W 2d 522,252 Mmn 
301 

Recovei 7 of costs limited 
Cal-Combs V Ka^ 326 P 2d 1. l60CA2d 809 
Iowa—Mahm v Mahon. 133 NW2d 697. 257 Iowa 
563—Jeager v Elliott. 134 N W2d S6a 257 Iowa 
897 

Va—City of Roam^ v Young 159 SE2d 661, 208 
Va 618 

Wis—Kaiser v Cook, 227 NW2d 50. 67 Wis 2d 460 

Duty of comuel 

Iowa—Haas v Evening Democrat Co. 107 NW2d 
444 

Appellant setting forth oitire testimony as¬ 
sessed half cost 

Iowa—Fatmo v City of Dcs Mmnes, 137 N W 2d 638, 
258 Iowa 37 
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3 Tex—Shdl Oil Co v TUnbow. QvApp. 142 

SW2d559 

4 Ark —Aiicansas Fanners Ass*n, Inc v Towns, 342 

SW2d 83. 232Axk 997 

Iowa—Haas v Evening Democrat Co. 107 NW2d 
444. 

Mum—State V Red Owl Stores, Inc, 115 N.W2d 643, 
262 Mum 31 

6. Where egoitles between parties are eqnal 

DC—American Electrotype Co v Kerschhaum, 105 
F 2d 764k 70 App aC 241 

7 Ark—Martmv Martin. 198 SW 2d 408, 210 Ark 

904 

m—In re Shaw’s Estate, 149NE2d441,17mApp2d 
279 

Iowa—Hedc v Qty of Knoxville, 88 N W 2d 58—Hart 
V Hart, 160NW2d438 

Kan—Frame v Bauman, 449 P2d 525, 202 Kan 
461-Stayton v Stayton. 506 P2d 1172,211 Kan 
560 

Md—^von Lusch v Board d Com’rs of Queen Anne’s 
County, 302 A.2d A 268 Md 445 
Mmn—Statei by Lord v Hayden Miller Co, 116 
NW2d 535, 263 Mum 29 

Fa—In re Long’s Estate, 17 A2d 686, 143 PaSuper 
176 

Tex—Dorrett v Boger. QvApp., 234 SW2d 898 

Request denied 

HI—Stocker Hinge Ml|| Co v Damd Industncs. Inc., 
377 NE2d 1123, 18 mDee 489, 61 mApp3d 
636 

8 Ibwa-Baker v Wolfit 164 N.W2d 835 

9 Iowa—Stover v Central Broadcastmg Co, 78 

NW 2d 1,247 Iowa 1325, oert den 77SCt S6S, 
352 US 1016^ 1 L Ed 2d 549 
Tex—Traders ft General Ins. Co. v Richardson, Qv 
App, 144 S.W.2d 420 Err. ditm, judg ooneot 

10 lowa-Ontiesv MacNider, 12NW2d284k234 
Iowa 208. 

Kan—McEDianey v Rouse. 415 P.2d 241^ 197 Kan 
136 

12 Kan.—Armstrong v. Qtus Semee Gas Go, 502 
P.2d 672. 210 Kan. 298 
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15 MQat-Rmchff v. MurjAy. 430 P2d 627, ISO 
Moot 31 

Wb—Miiwankee Hotel Wisoonsm Co. v Aldtuh. 62 
NW2dl4k26Sl(^ 402 ^ 

16 EL—Kimmc v. McDonaU’t Symsin. Inc, 378 
NJBJd 522,19 ELDee. 21.61 ELApp 3d 947. afld 
396 NE2d 504k 33 ELDee. US. 77 l]12d 323 

19. US«—FSnehon ft Maioo V Panunoimt Pmtnxcs. 

CAJN.Y., 202 F2d 731.,;36 ALJL2d 1336u 
Ga—Davis V HovnE, 126 SLB2d 766^ 218 On. 169 


fVtmi —Wpfftain y Union ft New Haven Trust Co. 14 
A2d 249, 126 Conn 692—Ballou v Jewett Qty 
Sav Bank, 24 A2d 260. 128 Conn 527 
36 Kan—Johnston V Ecoid. 412 P2d 990,196Kan 
521 

39 Md-Operauons Research, Inc v Davidson ft 
Talbud, Inc, 217 A2d 375, 241 Md 550 
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47 Mum—Kane v Statek 55 N W2d 333. 237 Mum 
261 

§ 355. Papers Not Used 

50 Tex—Parker v Sdundtekopf, QvApp, 504 
SW2d817 

51 NY-Wnghtv Shea.22NYS2d725 

§ 356. Papers Used Twice 

62 Mum—Tynanv KSTP,Inc.77NW2d 200.247 
Mmn 168 

63 Cal—Treat v Ogden. 148 P2d 417, 64 Cal 
App 2d 207 
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68 Cal —Treat v Ogden, sapra, u 63 

T Jmitatlim of nOie 

Miim-LeMiiev Ndson. 58 N W2d 189. 238 Minn 
. 501 

§ 357. Imperfect Preparation or 
Failure to File in Time 

72 Ark—Shum V Fust Nat Bank of Hope, App. 

606SW2d 154, 270 Ark 774 
Conn—^Investors Mbr^ Co v Sduott, 118 A 2d 897, 
143 Coon 61—Rosenblatt v Berman, 119 A2d 
118, 143 Coon 31—Marquis v Maiqms, 122 A2d 
S86k 143 Coon 354 

Idaho-Abbs v Redmond, 132 P2d 1044k 64 Idaho 
369 

El—Hdhermgton V Contmental Ins Co of New York, 
37 NE2d 366, 311 ElApp S77 
Md—Standard Am Homes. Ino v. Pasadena Bldg Co. 
147 A 2d 729, 218 Md 619 

NJ—Zachanae V Division of New Jersey Real Estate 
Commission m Dq;it of Banking and Ins, 146 
A2d 491. S3 NJ Super 60 

Wis—Meyer v Frommades, 86 NW2d 25. 2 Wi8.2d 
89 

Partial coats 

Ibwa-Hnson v Laisdc. 154 NW2d 871. 261 Iowa 
707 

Mo—Osbonie v Goodman. 289 8 W.2d 68 

lato flung 

Md—OperatumsReseaxdi. Inc v Davidson ft Talbird, 
Inc. 217 A2d 375, 241 Md 550 

Coats aUowod qn^allaaa for eonrectiiig defl d ea - 
cka 

Axk-RoMh V Terry; 567 S.W2d286k 263 Aik. 774 

§ 358. Printtng ip Genmil 

St GU^Roienfieldv Verier; 134 FJd 529.57 Gd 
App2d 605. leK den 133 P2d 579, 57 Gd. 
Appb2d 605—Entcit v. Brash Indus' Lumber Go, 
319 P2d 466k 156 CA2d 460 
fowa-Hbhnct V. Gross. 93 N W 2d 714k 250 Iowa 238 
Midi—Greenonib v Oieeooud^ 95 NW2d 391, 354 
Mmh 508 

NJv—Zachaiiae V DivisKa of NEew Jersey Red Eatate 
Cnmmwon m Dept of Bwlong and Ins., 146 
A2d48t SSNJSuper 6a 

Th hMno eOSll 88 COlirt ffl Wtt 
Tex-OtyofAhoev Laocy. QvApp. 362 SW 2d 919 

Amognt aDowalila, 

fown-WBiia v Foster, 109 N,W.;hl 604^^ 252 Iowa 
1075. 
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82 NY—CypTNiEitatM, Inc V WibhiTB^ 323 NY 
S 2d 278, 37 A.D 2d S77-^Lew Moms Dandition 
Co Inc V BoaidofEd ofQty ofNcw Yoilt,363 
NYS.2d 109, 80 Mis(x2d 944 

84 N Y—Robinson v Tennnil Freight Ttnnsport, 
Inc, 180NYS2d4S8, 14Misc2d 1083 

Pa-Chnstman v Segal, 29 A2d 107, ISO FtSuper 
316—Dwhl V Rddity’Philaddphia Trust Co , 67 
A2d 392, 164PaSnper 324 

85 Pa—Soltamuk v Metropohtan Li£e Ins Go, 10 
A2d 96i 137 Pa Super 337—Mahony v Boen^ 
ning, 12 A2d 483, 139 Pa^uper 428 

87 Dd—Peyton v Wdham C Peyton Cotporatioii, 8 
A 2d 89. 23 Del Ch 365 

Pa—Mahony v Boenning, 12 A2d 483, 139 PsSuper 
428—Domcnv McCarthy. 44 Wash Co 176, afM 
211 A2d 28, 203 Pa.Super 332 
Va-Ancr v Wenger, 91 SE2d 637, 197 Va 869 
WVa—Chesapeake ft Potomac Td Co v City of 
Morgantown, 103 S£2d 260,143 WVa 800 

Lon of right 

(2) Other cases 

Pa—Yount V Whiiner, 83 A2d 890, 170 Pa^uper 
182 

Uae of eopyfng maditno immaterial 
NY—Arimv Sonshme,2S2NYS2d 492,43Misc2d 
849 

88 US—Acadian Prodnetion Corporaticm of Loum- 
anav Laiid,GGAU, 136 F2d 1 

Axk^^Carter v Oihii, 293 SW2d 890, 226 Ark 760 
Conn-Oaflhcy V Pesce, 126 A 2d 926, 144 Conn 17 
Maas—Barry v Covich, 124 NE2d 921 
Mhm-Hartv Bell.24NW2d41,222Mum 69-01- 
sonv Pnyfiock, 94NW2d 540, 234 Mum 42 
NY—In re Jones’ Win. 191NYS2d 343. 17Miae2d 
931 

Or.—McOowanv City of Bums, 139 P 2d 783,172 Or 
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89 Kan-OtiesServioeQasCov.StateCorpGom- 
iniSBion,304P2d 528, 180Kan.434krievd onoth 
gtds 78 Sa 381, 333 US 391, 2 LEd2d 333, 
leh den 78 Sa 331, 333 U.S 967, 2 LEd2d 
342 

90 CaL—Schirartz v Schenrtz, 74 Cal Rptr 192,268 
CA2d68S 

Mum—Endcson v Van Web Equipment Co, 132 
NW2d814,270Minn 42 
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98 US—Morehouse Ml^ Cotp v J Strickland ft 
Co. 407 F.2d 881, 36 CCPA 946 
Ark—Wikon v. Wibcm, 204 SW2d 479, 211 Ark 
1030—Huiat V Ffapinn School Dist No 26, 312 
S.W2d91S,228 Ark llSl-Andmwa v Lancoer, 
318 S W.2d 80S, 229 Axk 894—Hendnx v Thorns 
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113 Colo 487. 
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234 

Tex—Intematioiial Sec Life Ins Co v Spray, 468 
SW2d 347 

Discretioiiary witii trial «>nrt in particnlar in¬ 
stances 

Cal—Cesena v 229 P 2d 453, 103 Cal App 2d 

212 

Tex —^Panhis v Lawyers Sur Corp, App, 625 S W 2d 
843, err ref no rev err 

NM—Vmton Eppsco Inc of Albuquerque v Showe 
Homes, Inc. 638 P2d I07a 97 NM 225 
Reftual to hear evidence as equivalent to refhsal 
Tex-Schwartz v Jacob, Civ App, 394 S W 2d 15, err 
rtf no rev err 
Matter of discretion 

Fla—Pdhng v City Bonk ft Trust Co of St Peters¬ 
burg, App, 189 So 2d 176 

Idaho—Duff v Bonner Bldg Suiq;>ly, Inc, App, 649 
P2d 391, 103 Idaho 432, affd 666 P2d 650, 105 
Idaho 123 

NC—HiU V Jones, 215 SE2d 168, 26 NCApp 168, 
cert den 217 SE2d 664, 288 NC 240 
Okl—Hamilton v Telex Corp, 625 P2d 106 
Tex—Bernard v Bernard, Civ App, 491 SW2d 222 
Contractnal provision 

Anz—Cocke v Transamenca Title Ins Co of Anz, 
494 P 2d 756, 16 Anz App 556—Amos Fhght 
Operatioos, Inc v Thundetlard Bank, 540 P2d 
1244, 112 Anz 263 

Cal —Robmowitch v California Western Gas Co, 65 
CalRptr 1, 257 CA2d 150—Babcock v Oman- 
sky, 107 CalRptr 512, 31 CA3d 625—Leaf v 
Phil Rauch, Inc, 120 CalRptr 749, 47 CA3d 
371 

Cdo—Menhon Gimeno Const Co v Rdbmsou, App. 
S34P2d63S 

NM-Wyrschv Milke, App. 585 P2d 1098. 92NM 
217 

Or—Dean Vincent, Inc v. Knshdl Laboratones, lnc„ 
532 PAl 237, 271 Or 356 

RI —Washington Trust Co v Fatone, 256 A 2d 490, 
106 Rl 168 

Utah—Management Sorvioes Corp, v, Devriopmem; Asr 
sooates, 617 P.2d 406, overmlmg Swam v Salt 
Tjifft Real Estate ft Investment Co, 3 Utali2d 121, 
279 P2d 709 and Downey State Bank v Mq|Oi^ 
Blaketuy Corp • 556 P 2d 1273. 

Wash-F 8 Jones Const Co v Duncan Crane ft 
Riggmg, Inc, 468 P2d 699, 2 WashApp 509— 
Schmitt V Matthews, 531 P 2d 309, 12 Wash App 
654 

Discaretioiiaiv wlfo appell^ 

FU—In re Potts* Ertate, App, 199 So 2d 319 
Idaho—Mimdi v Gem State Devrioperi, Inc, 591 P.2d 
1078, 99 Idaho 911 
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NY—First Westchester Nst Bank v. Olsen, 227 
NE2d 24* 19 NY2d 342, 280 N,YS2d 117 
Tex —Ohvares v Porter Poultry ft Egg Co, Qv App, 

S23 $W2d726 

Fees denied 

Fla—Backus v Smith, App, 364 So 2d 786 
Idaho—Fiittell v Martm, 600 P 2d 777, 100 Idaho 473 
La —Manzanares v American Intern Forest Products, 
Inc, App, 389 So 2d 1142, wnt ref, Sup., 395 
So 2d 811 

ND—Kack v Kack, 169 SW2d 111—Themes v 
Meuner ft Co. 191 NW2d 253—Schell v Schu¬ 
macher. 298 NW2d474 
Okl —Olaosen v Texaco Inc, 587 P 2d 976 
Or—Walker v Jacobsen, 641 P2d 587, 56 OrA]^ 

141 

Wash—Mike V Tharp, 583 P 2d 654* 21 Wash App 1 
Wyo—Matter of Adoption of DP, 583 P2d 706. 
PAmand to drcdt Gonrt for determination of 
issnee of attorney's foes 
—^Kaneshige v Rosehill, 471 P 2d 529, 52 Haw 
124 

Cross-appeal 

Cal—Glendale Fedend Savmgs and Loan Ass’n V Ma¬ 
nna View Heights Devdopment, Inc, 135 Cal 
Rptr 802, 66 C A 3d 101. 

ni —Bank of Naperville v Catalano, 408 N E 2d 441, 

42 ElDec 63, 86 El App 3d 1005, 10 A.LR4th 
S14 

Miss—Dixie Contractors, Inc v Ballard, 249 So 2d 
653 

Fees aUowed by appeEate court 
Cal—Moe v Transamenca Title Ins Go, 98 Cal Rptr 
547. 21 C A 3d 289 

Fla—Unigaid Ins Co v Davis, App, 299 So 2d 667 
Kan—Stafford v Kannann, 577 P 2d 836, 2 Kan 
App 2d 248 

La._01d Jefferson Civic Aas’n, Inc v Planning Com¬ 
mission fbr City of Baton Rouge and East Baton 
Rouge Pansh, App, 364 So 2d 193 
Ndj—Bauer v Board of Regents of Umvorsity of Ne¬ 
braska, 219 N W2d 236, 192 Neb 87 
Or—Umiem v Heunbigner. 632 P2d 1367, 53 Or App 
871 

Wash—Northwest Ins Co v Albrecht, 587 P 2d 1081, 
22 Wash App 16 

Attorney’s fees not allowed where costs not 
awarded on appeal 
Mo—^Papm V Papin, 475 S W 2d 73 
Remand proper 

Cal—San Lun Obispo Bay Properties, Inc, v. Paeifie 
GaaftElec Co, 104CalRptr 733,28 C A 3d 556 

Amount in pabUc intereat litigation 
Alaska— Thomas v Bailqy, 611 P 2d 536 
Ofihet of foes aUowable 

Alaska— Truckwdd Equipment Co v Swenson Truck¬ 
ing ft Excavatmg, Inc, 649 P 2d 234 
62 Ark—Oautnqy v Rapley, App, 617 S W2d 377, 

2 Ark App 116 

Cal—Goto V Goto, 10 Cal Rptr 18,187CA2d 600— 
Fiddity ft Dqpostt Co of Md v Whitson, 23 
OIR^ 491, 205 C A2d 713, cert den 83 SCt 
507, 371 US 953, 9 LEd2d500 
m —Podbielniak v Podbielniafc. 208 NE2d 625, 60 
El App 2d 357, 

Me—Anbum Harpswdl Aas'n v Day, 438 A 2d 234 
—Rockey v Pontiac Motor Divisum of General 
Motors Corp, 134 NW2d 371, I Mwh App 100 
Miss—Rankm v Bobo, 410 So 2d 1326 
(Aio—Johnson v lawrenee, 152 N E 2d 119, 105 Ohio 
App. 262 

Toe— Central Adjustment Bateau, Ina v Gonzales, 
CivApp,S28SW2d314 
Attoniqy foes denied 

Anz—ChdcKCorp v Rownthal App, 574P2d 856, 
118 Anz 63—Cooper v Cooper, 635 P 2d 85a 130 
Anz 257 

Fla—Bdcher v First Nat Bank of Miami, App,, 405 
So 2d 754 
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Idaho—Lawyofs TtUc Co of Idaho v Jacobs, App, 641 
P2d 350, 102 Idaho 804 
La.—Peny v. Doaungue^ App, 383 So 2d 130 
Mont—Flemmer v Mmg, 621 P2d 1038 
N D —Westdiem Agricultural Chemicals Inc v Engel, 
300NW2d856 

Wis—Matter of Btlsie^ Estate, App, 302 N W 2d SOS. 

100Wtt2d342 

Entitlement not shown 

Idaho—DeMeyer v Maxwell, App, 647 P2d 783, 103 
Idaho 327—Bennett v Bliss, App, 647 P2d 814, 
103 Idaho 358 

m— People V Johnson, 429 NE2d 497, 57 lUDee 
599, 87 I112d 98, »pp after remand 441 NE2d 
946, 65 niDec 631, 109 lUApp3d 1135 
Kan—Porter v Stormrat-Vail Ho^tal, 621 P2d 411, 
228 Kan 641 

La—Saad v Anderson, App 1 Cir, 416 So 2d 188 
Neb—Scndder v Hau^ 266 NW2d 232, 201 Neb 
107 

Or—Flymg Tiger Line, Inc v Portland Trading Co, 
624 P2d 117, 290 Or 605 

Pa—City of Philadelphia v Gould, 442 A 2d 1104, 497 
Pa 599 

63 Ana:.—0 W Jaquays & Co v First Sec Bank, 
419 P 2d 85, 101 Am 301 

Aric—Wilson V Uxqubait, 163 SW2d 709, 204 Aik 
715 

Gal—Sanders v Pacific Gas & Elec Co, 126 CalRptr 
415, S3 C A 3d 661 

Fhu—Rdbmson v Fdtus, 68 So 2d 815 
Hawaii—Caxlsmith, Carfomiih, Wichman and Case v 
Gon, 641 P2d 1359, 3 Haw App 98 
Idaho—Lowe v, Lym, App, 646 F 2d 1030^ 103 Idaho 
259 

HI—Ransom v Cummings, 247 NE2d 804, 108 Ill 
App 2d 363 

La—Theye Y Apma v Pan Am Life Ins Co, 161 
So2d 70,245 La. 7SS, cert den 84 S D 1922, 377 
US. 997, 12 L£d2d 1046. rdi den. 85 SQ 2a 
379 US 872, 13 LEd2d79 
Me—Oltoy v. Inhabitants of Qty of Augusta, 414 A 2d 
215 

Nd>.-Stakev Western Assur Go,287NW 222, 136 
NSb 735 

Tex—National lole A Ago Ins Co v Runnds, Civ 
App, 227 SW2d 351 
Dbcretton hdd not ahnsed 
Ala^-Stewart v Stewart, 354 So 2d 816, cert den Ex 
parte Stewart, Civ., 354 So 2d 822 
Oa—Edwards v Davis, 286 SB 2d 301, 160 GaApp 
122 

Uaho-lensen v Doherty, 623 P 2d 1287, 101 Idaho 
910 

McL-Smger v. Steven Kokes, Inc, 384 A2d 463, 39 
MdApp 180 

Qkl—Hamilton V Telex Corp, 625 F2d 106 
Wash —Lande v South Kitsap School Dist No 402, 
469 P2d982,2 WadiApp 468 
Wyo—Perry v Vsndrt, 624 P 2d 776 
PNimOing party 

GsL-Coast Bank v Hohnes, 97 GslRptr 30, 19 
CA3d581 

Fla.r-<Browtt v Financial Indem Co, A|^, 366 So 2d 
1273 

Idaho—T-Crsft Aero GUib, Lac v Blough, App, 642 
P.2d 7a 102 Idaho 833 

Or—WiUians v Qty of Astona, 604 P.2d 411, 43 
Or App 745 

Wash — V. Cohxm Consol School Dnt No 306, 
557 P.2d U, 16 Wash App 488 
€6 Mas^-McMiim v, McMum, 89 So.2d 839, 228 
Mms. 651, 

47.' Ah —McNntt v. Bea^, Qv App, 370 So 2d 995, 
levd. on other grounds, Sop, 370 So.2d 998, on 
remand, OvApp, 370 Sa2d lOOL 
Ask.—Ted^eeks. Ino v. Francis, 407 S.W 2d 938.241 
Aik.390. 

Qdi—fionthem CSL Td Co v Damensiem, 183 P 2d 
' 675, 81 OdAgp.2d 216-OBklaiid CsL Towd Co 
V Rotond. 209 F2d 854, 93 Cal App.2d 713 


Fla—Fbwnes v. Fownes, 34 So 2d 875, 160 Fla 371— 
Bryan A Sons Con> v Kkfttad, App, 265 So 2d 
382 

Ind—WiUsey v Hartman, 276 N£2d 577, ISO Ind 
App 485 

La—^Reeves v Great Atlantic A Pac Tea Co, Inc, 
App, 370 So2d 202, wnt den. Sup, 371 So2d 
835, and 372 So 2d 568. 

NY—In n Bankers Trust Co. 263 NYS2d 209, 47 
MBc2d776 

Old—McMillan v Lane Wood A Co, 361 P2d 487 
Or—Gorman v Jones, 375 F2d 821, 232 Or 416— 
Mignot v Paikhdl, 430 P2d 1007, 247 Or 465 
Wash—Franklm v Fischer. 208 P2d 902, 34 Wash 2d 
342 

Order for snporsedeas bond and bond containing 
provision for attorney's fees 
Fla—Rosenhouse v Kunbng, Aj^, 147 So 2d 354 
68 Term—Fust Nat Bank, Hope, Ark v Foster, 451 
SW 2d 434, 60 Term App 711 

page 615 

When an appeal is entirely unfound¬ 
ed and causes delay, respondent is enti¬ 
tled to reasonable attorney fees.”^ 

72.5 Moot—Hock v Lienoo Cedar Products, 634 
P2d 1174 

A trial court lacks power to award 
counsel fees for legal services ren¬ 
dered on appeal.”* 

73.5 N J —Tooker v Hartford Aoc A Indem Co, 
347 A 2d 371, 136 NJ Super 572 

§ 362, Fees for Arguments 

74 Idaho—Rueth v State, 644 P 2d 1333, 103 Idaho 
74 

Itenu not allowed 

Anz—O’Mallay Inv A Realty Co v Tnmble, 427 P 2d 
926, 5 AnzApp 434 

Factors to be considered In granting fee 
Fla—Umted Bonding Ins Co v Atlantic Roofing A 
Sheet Metal Go, App, 221 So 2d 461 

76 NY—In re Di Mmo's Estate, 148 NYS2d 769, 
lMiac2d647 

77 Pa—Soltamnk v Metropolitan Life Ins Co, 10 
A 2d 96, 137 PS Super 537 

Wis—In re Ehlke'a Estate, 28 NW2d 884^ 250 Wn 
583 

Costs not allowed 

Mich-Johnson v. Fischer, 47 NW2d 706, 330 Mich 
491 

Rehearing 

Mich—Merkd v Long, 134 NW2d 179, 375 Mich 
214 

§ 363, Stenographer’s Fees 

page 616 

88 Cal—Roienfiddv Vosper, 134P2dS29, 57Cal 
App2d 605, reh den 135 P2d 579, 57 Cal 
App 2d 605 

Ga—^Barnett v Thomas, 200 SE2d 327, 129 GaApp 
583 

NY—Shapiro v Puma, 156 NYS2d 181, 3 MiseJd 
815-In re Jones' Will, 191 NYS2d 543. 17 
Misc2d951 

Wis —^Moiae Cham Co v T W MeUdgohn, Inc, 4 
NW2dl62,241 Wtt 45 

89 NY—Miaa Susan, Lie, V Enterprise A Century 
Undergarment Co, sqna, n. 88—Shqnro v. Pn- 
ma, 156 N Y.S2d 181, 3 Mise2d 815. 

Papers of other party available 
NY—Baaa v Sandogn Harness Raomg Asa^n, 144 
NY,S24 398. 208 Miac 402, affil 152 NYS2d 
675,2 731. motion den 153 N Y S 2d 611, 

2AJ32d609 


Allowance of costs hrid error 
Cal—Beiesford v Pacific Gas A Elec Co. 275 P2d 
525. 128 CA2d448 
Pre-appeal transcript 

Mns—Wentworth v. Fome, 139 So 2d 858, 242 Miaa 
883 

page 617 

92 DC—Sawyer v Warner, supra, n 59 
Miss—Masomte Corp v Guy, 78 So 2d 579, 223 Miaa 
8 

97 Tex—Southland Life Ins Co v Statler, 170 
SW2d714> 141 Tex 110 

3 NY-4dus Susan, Inc, v Enterpnae A Century 
Undergarment Co, 66 N Y S 2d 266, revd on otfa 
grds 75 N.YS2d 338, 273 AppDiv 768 
Tex—Nedy v Woolley, QvApp, 143 SW2d 1015 

§ 365. Motion Costs 

page 618 

19. La Wisconsin 

Wis —^Bulova Watch Co v Anderson, 70 N W 2d 243, 
270 Wia 21 

21 Mich—Olson v Crty of Detroit, 75 N W2d 7A 
344 Mich 679 

§ 366. Term and Trial Fees 

page 619 

27 NY-InreCredcmore'sWiU, 134N.YS2d72a 
2Miae2d789 

28 NY—Nicholson v 300 Broadway Realty Corp, 
207 N Y S 2d 64a 25 Misc 2d 352 

§ 367. Other Items 

32 Cal —Whipple v Cowdrey, 45 Gal Rptr. 343, 235 
CAZdSOl 

DC—Thompson v CLuk, MunApp, 64 A 2d 166 
Ind—General Oram, Ino v Goodrich, 233 NE2d 187, 
142 Ind App 142 

La—Mediamolle v Texas & NOR Co, App, 176 
So 2d 691, wnt ref 178 So 2d 66A 248 U 386 
Utah—Naider v Kdlogg Sales Go, 314 P2d 350, 6 
Utah2d 367 

Wash—CJJS died m State ex rel Foaburghv Ronald, 
170 P2d 865, 866, 25 Wash 2d 276 

Pnmr to enactment of statute 
Cd—Crag Lumber Ca v Crofoot, 319 P2d 668, 156 
CA2d568 

34 Anz—Asaocutes Fmance Corp v Walters, 486 
P 2d 797, 107 Anz 315 

Cd —Stockton Theatres, Inc v Palermo, 304 P 2d 7, 
47 C2d 469-Ctag Lumber Go v Crofoot, 319 
P 2d 668, 156 C A 2d 568—Howard J White, Ino 
V Varum AssocuUes, App, 2 Cal Rptr 871— 
Combs V Haddock, 26 Cal Rptr 252,209CA2d 
627 

Fla—^Mercantile Investment A Holdmg Co v GiOi- 
land, 4 So2d 118, 148 Fla 260-Mdvm v West, 
App, 120So2d 233, 90ALR2d443 
Ind —Houston v Fttat Federal Sav. A Loan Aas'n of 
Gary, 248 NE2d 169, 144 LuLApp 604 
La.—Gore v Amenoan Mdtonsta Lu Co, App. 244 
So 2d 894v application den 246 So 2d 683, 258 La. 
363 

Md—Elder v Eastern States Gorp^, 46 A.2d 63a 186 
Md 251 

NY —Callaiian Road hup. Co v Town of Newburgh, 
168 N.YS.2d 167, 6 Miic.2d 1073 
Or—Menefee v. Bhta, 179 P2d 550, 181 Or 100- 
MoAdam v Royoe, 274 P 2d 564^ 202 Or 245 
Wis —Giemza v Alhed American Mut Fire Ins Go, 
106 NW2d 609, 10 Wi8 2d 555. 

Where appeal not signed 
NY—Laaaerv Stuyveiant Ina Co, Sup., 16 N.YS2d 
401>2S8AppDiv^34aafid. 17NYS2d 221, 258 
AppDiv 34a 
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NeoeHtty cf bond hivliig beoi paid 
liid~OeDenaGnm.lDc v Goodnch, 233 N E 2d 187, 
mindApp. 142 

page d20 

36 Md—Euler V Eaitem States Coip, rapn, n 34 
42 Ind—Hbnstoa v, Fnt Fedenl Sav ft Loan 
Ajs*ii,afQaiy,248NB2dld9,144IiidA|)p 604 
43. CMttoacortUU 
La—Levy v Steidiens, App., S4 So 2d 842 
44 Ky—Bowens v Ambotgey. 160 S W.2d 169, 289 
Ky 763. 

Penalty to dark Cor More to endone record 
Ky — Steitos V. AHen. 237 S W 2d 72,314 Ky. 769,24 
ALJL2d 1353 

53 Or—^MicAdam V Royce^ supra, n 34 
Poatage coat 

Or—Meoefte v. Bbtz, supra, n 34 
page 621 

S8. lowa-CLJ&citodinLallav 0]lrDy.369NW2d 
431,434 

61 NY.—InxeCteelcmoie'sWill, lS4NYS2d72a 
2M]scL2d789 

Additional items have been con¬ 
sidered.^* 

633 Neb—Kasparek v. May, 133 N W2d 6K 178 
Neb 425 

Goat of certuying and compaiinir docnmenti 
allowed 

Cal—MuSer v Muller, 345 F2d 29. 174 CA2d 517 
Notary fte Cor ferUyiiis coat bill allowed 
Cal—Muller v Muller, 345 P2d 29, 174 CA2d 517 
Expense of taking depoaitioa of eyewttneas 
abont to leare state allowed 
Nev—Arastrong v Onnfirodc, 341 P 2d 105, 76 A L 
lL2d946 

Charges for '^anthor’s alterations** or correc¬ 
tions in printtf’s bflb disallowed 
NY—In re Jones* Wdl, 191NYS2d 543, 17 Mi8c2d 
951 

§ 368. Number of Bills of Costs Al¬ 
lowable 

64w Gases tried « one, etc, 

Mich—Higdon v Kell^, 63 NW2d 592, 339 Midi 
209 

§ 870. Increased or Reduced Costs 

page 622 

91 N J.—Rmo V Pitbhc Service Electric ft Oas Co, 
28A2d 531, 129 NJUwl76 
Wu—FBddk V Bydalek, 245 N.W.2d 915, 74 Wu2d 
46 

page 623 

93 Mstt—Levesque v. 179 N£2d 268, 

343 Mass 776 

NH—Stmckhoff V Bsker, 402 A2d 195, 119 NH 
423 

NJ—Eiaov PubUe Service Eketncft Gas Go, sui»i, 
n 92 Maxtm v Martm. 174 NW2d 468, 46 
WiB2d218 

Wu-Odvv CiiyofSliebqy|aii, 260N.W2d3Q,81 
WuTdin 

Doabla coats daded uader dicnmatances 
Neb-IowuNat Mnt Ins Cav Badnns, 186N.W2d 
196, 51 WnJd 26 

NP.—Vigeo V Marvel Sted, Inc, 264 N.W2d 201 
Wtt-EarthiBroChets V. BOluigs, 227 NW2d 673. 68 
WisJdSO. 

Doidile coats granted nnder drcmnatancea 
Maas^-Knoier v Kramer, 341 NE.2d 913, 4 Ma« 
App.782 

Nev^Vanmm v Grady, 528 P3d 1027, 90 Nev 374 


Wu-Sunonson v Mclnvaille; 166 N.W2d 155, 42 
Wu 2d 346—Younger v Roseoow Piqier ft Siq^ 
Co., 217 N W2d 841, 63 Wu 2d 548 

Discretion of court 

Wn.-Ondenlonkv Lamb, 255 N W 2d 507,79 Wu.2d 
241 

96 Wis.—Matter of TSyiot'a Estate, 260 N.W 2d 803, 

81 Wtt2d 687 

95 Maas—Totiby v Reder, 277 NE2d 528, 360 
Mass. 869 

Wu—Alsmeyerv Notden, niNW2d 307.14Wu2d 
451-^Asliley v American Auto. Ins Co, 119 
NW2d 339, 19 Wu2d 17 

Vloiitloiis of roles 

Wu-National Fanners Umon Pnqierty ft Cas Co. v 
Maca, 132 NW2d 517, 26 Wu2d 399 

Additional penalty for mle Infraction 

Wu—Withers v 'nicker, 135 NW2d 776, 28 Wtt2d 

82 

Appeals held not ftlvoloiis 
m—Wumewsla V City of Chicago, 315 N E 2d 43, 20 
mApp3d650 

ND—Westchem Agncukural Chemicals Inc v Engel, 
300NW2d 856 

Wu—Ash v American Family Mut Ins Co. 148 
N W2d 58.33 Wu2d 592-Kdly v Maduon Nat 
Life Ins Co, 154 NW2d 334, 37 Wu2d 132 

96 Mass—S D Shaw ft Sons, Inc v Joseph Rugo, 
Inc, 231 NEJd 18, 353 Mass 749^Bertrand v 
Rfiback,231NE2d 910,353Mas8 759^-^leton 
Ford, Inc v Oste, 295 NE2d 402, 1 MaasApp 
819 

After dismissal 

Mass—Henry L Sawyer Co v Boyspan, 21 NE2d 
536, 303 Mass 311 

Where appellate procedural viola¬ 
tions are numerous and substantial, 
the court may, in its discretion, impose 
double costs.^* 

98J Wu—Greco v Greco. 243 NW2d 465. 73 
Wu2d220 

§ 371. In General 
Library References 
Costs ^260 et seq. 

1 Mich—Daley v Gruber, 107 NW2d 209, 362 

Mich 366 

NH—R J BeckeftCo.Inc v J F OnfBn,Inc.,388 
A2d 12601, 118 NH 449 

Tex—Davidson v Butler, QvApp, 519 SW2d 511 

2 Fla—Dunscombe v Sayle^ 135 So 2d 224 
Mich—Harden v Widovich, 105 NW2d 224, 361 

Mich 422 

Mtts—ExodSawftToolCo v Mioor Coip, 265 So 2d 
926—Beam v Beam, 276 So.2d 658—Housing An- 
thonty of Oty of QvDSpott v Barbee^ 283 So2d 
591 

Or—Kam v Gan^ 563 P2d 673, 278 Or. 165 

Daaiages refoacd 

Ind—Kourlus v. Havdcini, 287 NE2d 764, 133 Ind 
App.411 

Ky.—Fred Oemcnta Heatmg and Air Conditioning Go 
V Janes. App, 376 S.W.2d 280 
Wu—Food dn Lae Skyport, Inc v Moraine Airways, 
Inc, 226 S W2d 428, 67 Wu2d 109 
7 Mia—Coleman v Thompson, 63 So.2d 533, 216 
Mus 867, sugg err. over, 63 So 2d 832,216 Mus 
867 

Stsy of exscnthm 

Fla^-Gity of JaduonviUe v Brentwood Golf Coarse^ 
Inc, ApPh 338 So 2d 1103 
nranim sni 

Mus.—Ayer* v Petto, 419 So 2d 177. 

9. Mni—Ohnou Cent R Go. v George^ 130 So.2d 
260, 241 Mus 233 


COSTS §372 

Page 624 

10 Miisv—nimou Cent R Go v Ndaon, 148 So2d 
712, 245 Mus 395, 4 A LR.3d 1217 

page 624 

11 Ala.—Chapman v Riven Const Go, 227 So2d 
403, 284 Ala 633 

Mus.-OnUtt V. Patrick, 59 So 2d 341,214 Mus 747— 
Koehxing Co v Hyde Const Co. 182 Sc2d 580, 
254 Mus. 214, motion den 184 So2d 415, 254 
Min 214 

13 Mich.—Greenongb v Greenough, 93 N.W.2d 391, 
334 Mich 508 

14 Mas.—McKendnck v Lyle Crahion Co, 106 
Sold 509 

16 Wu—^Kmen v Jefferson Const Go., 296 N.W 
72,236Wu.624-Clevelaiidv Tepaske. 296 N W 
73, 236 Wu 626 

§ 372. Frivolous Appeal 

19 US—In re Midland United Go. CCA Del, 141 
F2d 692 

Ala—Central of Georgia Ry Go v Steed, 248 Sold 
lia 287 AJa 64 

Gal—Bennett v. Unger, App, 77 CaLRptr 326, 272 
CA2d 202r-Rd)erv Beddofi; 85 Cal Rptr 807,6 
CA.3d 341 

Fla—State Farm Mut Auto Ins Co v Lee, App, 171 
So 2d 899—Oram Dealers Mut Ins. Co v. Quam- 
er. App, 173 Sold 83 

Oa—Pinkerton ft Laws Co. v Robert ft Go Assoa- 
ates, 201 SE2d 654, 129 OaApp 881 
HI—Manchester Ins ft Indem. Co v Strom, 258 
NE2d ISO, 122 Dl App 2d 183 
La.—Crescent Wddmg Suf^y Co v Harding, App, 
197 So 2d 405—^Ea|^ Fmance Corp v Dufaon, 
App, 216 So 2d 367 

Mass—Sherman v Pritchard, 329 N£2d 149, 3 Maas 
App 756 

Midi—^MuUally v Board of Ed, Trenton PuUic 
Schools, 164 NW2d 742, 13 Mwh App 464 
Mas—Oaughton v Ford, 32 So2d 731. 202 Mus 
361—Irvine v Irvme^ 133 So 2d 14,241 Mus 816 
Mo —In re ‘Thomasson's Estate^ 192 S.W 2d 867—Wig- 
ger V Consumers Co-op Ass’n, App, 301 SW2d 
56. 

Neb—In re Ouaidiaiuhip of Ftenan, 156 N W2d 29, 
182 Neb 524 
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Ga—^Lmster v Chambeis. 173 SE2d 873. 112 Oa 
App 799—Secunty Management Co. Inc v Ku^ 
. 208 SE2d 576. 132 OaApp 618—Motors Ins 

Corp V Roper. 221 SE2d 33. 136 OaApp 224 
La.—Champagne v Ackal. App. 236 So 2d 483 
Mum—Sappa v Stnte-Anderson Mfg Co, 221 N W 2d 
66a 300 Mum 116 

Tea—Albnght v Lay. Qv App. 474 S W2d 287 
Utah—pyson v Aviatwo Oflice of America. Inc, 393 
P2d 143 

Wis—Stevens Contt Corp v FiSher, 231 NW2d 22. 
76 Wis2d 179 

Appeal hdd not fkitolons 
Cal—Onenberg v Pacific Td A Tel Co. 138 Cal 
Rptr 538. 97 C A 3d 102 

C6k>—Sports Preminms. Inc v Kaemmer. 395 P2d 
696,42ColoApp 172 

Oa—Echols V Dyches. 230 SE2d 313, 140 OaApp 
191—Bitlaa v Dwyer. 232 S E 2d 102,140 Ga App 

m 

m— Rogus V. Ccmtmental HhncMs Nat Bank ft Tnut 
Co of Chicago. 281 NE2d 346, 4 HI App 3d 337 
Ind —Hobby Shops. Inc v Drody, 317 N E 2d 473,161 
IndApp 699 

La—Gaiter v Garter. App. 262 So 2d 163 
Maas—Jones v. BrockUm Fdblic Maikets. Inc. 340 
NEJld 484^ 369 Mass 387 
Mo—Borka v Beebes App, 378 S.W2d 298. 

Mont—LaFoiest v Texaco. Inc, 585 P2d 1318, 179 
Mont 42. 

NH—Cheshire Oil Go. Inc v Spnngfidd Realty 
Corp, 383 A2d 833. 118 NH 232 
ND—Ctfwm Chiyalep-Flymouth. Inc v Westdiester 
Fire Ins. Go. 279 N.W2d 638 
Pa—In re Condemnatioa by City of Philadelphia of 
LeaadhoM of Airportda, Inc.. Cmwhh, 398 A2d 
224w 

Appeal ftifoloiis 

Cal—Kate v Roten, 121 CaLRptr. 833. 48 CA3d 
1032 

La.—Coleman Oldsmobtk^ Inc v Cobb, App, 366 
So 2d 994 

Or.—Weaky v Woods, 600 P.2d 421, 42 Or App. 83 
TeoL^Askco Engmeamg Corp v Mobd Chemical 
Corp, QvApp, 335 SW2d 893. 

§ 378. — Liquidated Claim 

29. AhL-Garter v Carter, 24 Sold 739, 247 Ala 
409. 

La.r-Maiimr v Hadher, 189 Sa 579, 192 La. 929 
Bias—Sdlect v Qly of Jadcson, 73 Sold 263, 221 
Mim 130 

vieei not wunin atamet 

(119 Other eases. 

CN b Ppen on wSmipaoii, 257 SkE.2d 341; 244 Qa. 58, 

* appu afier nmand 271 SE.2d 446, 246 Qa. 370 
Lar-JoDxdan v Hutton. App. 86 Sold 223—FUier v 
RflSma, App., 86 Sold 7ia alBL m part and revd 
hi part on odL grdi. 91 So 2d 28. 231 La. 232— 
Maek IWbka Inc v MUrl)Biii,‘App. 144 Sold 
635— M era u x v Andrewt, App. 145 Sold 104 
Mto-MfiAidldlBttmev. aty ariackaaa, 63 SoM 
IQlp-Aldea v. Leak. 163 So2d 47S, 248 Miia 
60. 


Mo—Hbmebuilderi Att*a of Greater Kansas Oty v 
Kansas Oty, 431 SW2d 111, app after remand 
464SW2d5. ai9 after remand 309 SW2d 134 
30 Misa —Clanghton v Ford, 32 So 2d 751, 202 
Miss 361 

33 Ala—Carter V. Carter, supra, n 29 
Oa—State Auk Manna v Mulkr, 89 SE2d 826. 92 
Oa App 689—Wni^t v Colima, 159 S E 2d 468, 
117 OaApp 103 

La—^Parker v Interstate Life ft Acc Ins Co, 179 
So2d 634,248La 449 

§ 379 . -Delay of Execution 

36 Tex—New Trends, Inc v Stafford-Lowdon Co, 
CnrApp, 537 SW2d 778, err ref no rev err 

§ 380. Persons Entitled and Persons 
Liable 

page 634 

38 CaL—Oilbeitv Mumopal Court of North Orange 
County Judicial Diet, 140 Cal Rptr 897, 73 
C A 3d 723 

Md—Pmioe George’s County v Meinmger, 285 A2d 
649. 264 Md 148 

Miss—EUts V Merchants & Farmers Bank, 10 So 2d 
341, 193 Miss 357 

Mntoal inanrance company 
Mo—Prudential Ins Co of America v German Mut 
Fire Ins Ass’n of Lohman, Cole County, Mb, 
App, 142SW2dS00 

Effect Of caroaa appeal 

Mbs —^Porter v Amswortb, 288 So 2d 709 

Damagea dmifed 

La—^Danker v Wood. App, 315 So 2d 783, apphcabon 
den, Sup, 320 So 2d 360 

40. Ezeciitor*s appeal 

Mo—In re Thomasson’s Estate, 192 SW2d 867 

41 Ala—Cox V Womack, 145 So 2d 201, 274 Ala 
1—Air Movers of America. Inc v State Nat 
Bank of Alabama, 302 Sa2d 317, 293 Ala 312 

42 Cal—Vidkterv Pan Pac Saks Corp, 239 P2d 
463, 108 C A 2d 601 

Mont —McGee v Burluigton Northena. Inc. 383 P 2d 
1296, 179 Mont 1 

Appellanfa attorney 

Cal—Amei v Ames, 333 P2d 133, 168 CA2d 39 
litigaiit liable where appeal in propria penona 
Arizj—Qangadean v. Byrne; 491 P.2d 301.16 AnzApp 
112 

43 Mbs—MBSB iippi State Highway Commaaion v 
Burwell. 40 So.2d 263, 206 Mbs 490 

State agency held liable 
Miis^-State Highway Conumssicm v. Mason. 6 So 2d 
468. 192 Mbs. 576 

Appdlant not red party in infereat 
Cd—Wdibocn v Wdlboni, 133 P2d 99. 67 Gal 
App 2d 345. 

Sddtdalon of atato not Bailie 
hfiia—Rmikm County v. Wallaee; 92 So 2d 661, 230 
MBa413 

44 Abu—CSty BummdBm v Bowen, ,47 So 2d 

174k 234 Ala. 41. 

City hdd not Udde 

Flar-Oty of JadBonyille v B r e n twood Oolf Course 
Inc., App., 338 So 2d 1103 

Mbs— Oty of Jadaon v. Reed, 103 So 2d 6.233 Mbs 
280 


45. dhdgmeat agdnat both proper wham eon- 
penaatod an rety iarohed 
Orr-Shrirng v. Dan-Dahte, Ibc, 498 P.2d 733,262 Or. 
359. 


§ 381. Demand and Application for 
Damages 

46 Oa—Diamond v WiHiama, 42 SE2d 382, 75 
OaApp in 

47. Lackof Jnriadiction 
La—Vttnno v Vitrano, App, 333 So 2d 398, wnt not 
conaiderecl, Sup, 334 So 2d 1046 

48 Cal—In re Marriage of Flaherty, 183 Gal Rptr 
508. 646 P2d 179, 31 C 3d 637 

Fla—Conley v Smdeton, App, 171 So 2d 63, 31 AL 
R3d893 

Oa— DavB v OlenviUe Haldi, PC, 233 SE2d 207, 
148 Oa.App 842, app after remand 264 SE2d 
3ia 132 OaApp 860 

m—Manchester Ins ft Indem. Co v Strom. 238 
NE2d 13a 122mApp2d 183 
Ky—Fired Clements Heatmg and Air Conditioning Co 
V Janes, App, 576SW2d280 
Mbs— McKendnck v Lyle Caahion Co, 105 So2d 
48a 234 Mbs 325 

Mo—Fteyv Oabd, App, 374 S W2d 38 
Mont—Oramm v Insurance Unlimited, 378 P2d 662, 
141 Mont 456 

Ohio—Burnett v Industrial Coirnmawnn, 93 N E 2d 41, 
87 Ohio App 441 

Tex-Barrett V Great Southern Life Ins Co.OvApp, 
449 SW2d 361—Davidson v Butler, QvApp, 
319SW2d311 

Qaim rabmitted to wrong conrt 
Fa—Com Ry Packel v. Sigafbose, 313 A2d 642, 11 
PaCmwlth 365 

49 La—Fubhc Loan Corp v Adams, App, 69 So.2d 
624—Kendrick v. Gairene, 91 So 2d 603, 231 La. 
462—Meyers, Whitty ft Hodge; Ina v Popich 
Mirme Const, Inc, App, 143 So 2d 739 

Answer held snifideiit 

La—Dwyer Lumber Co v Mnr{Ay Lumber ft Supply 
Co.. App, 116 So 2d 64 

50 Hawaii^4(kUv Kah],427P2d 86,49Haw 688 
La—Gibson v State, Through Dept of Highways. 

App. 326 So 2d 926 

Obio-Bowduer v Wdhams, App* 32 NE2d 334 
Tex—Texas State Life Ins. Co. v Apanao. CivApp. 
I29SW.2d794 

Hdd in time 

AJa—Patterson v Oaus. 83 So2d 892. 264 Ala 183 

51 m-Snulh V Kaiasek. 40 NE2d 394* 313 m 
App* 634 

Tex—Texas Stste Life Ins Co v Apanao* supra, n 
30—Biard Oil Co v. St Loms Southwestern Ry 
Go.CivApp. 322 SW2d 588. 

When imposing sanctions for prose¬ 
cuting frivolous appeals, the court 
should provide the attorney with a 
written statement of reasons for the 
penalty,*^® 

533 Cal—In re Marriage oTFlaherty. 183 GURptr 
308, 646 P2d 179. 31 C3d 637. 

§ 888. — Award of Damages and 
Amount Allowed 

papam 

56 Cal-Staifetdv.Rnnea27692d41.128CLA.2d 
794 

58. QO-^Divit V Cakiny. 121 CULRptr. 57a 48 
CA.3d 309. 

Oa—Nqaer v Napm; 166 SE.2d 583, 119>Oa.App 
143, ... 

Law—Flcaniea v .Ramano, App4 83 So 2d 311. 

CovHt&i^d Mti of iiitecrt anmnAle ^ 

Law—Dwyer Lumber Co v. Murphy Lupfe^r ft Supply 
Go., App. 116 8o2d64w 
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Put of jadgment for which liability admitted 
La.—Dwyer Lumber Co. v Murphy Lumber ft Supply 
Co» App, 116 So 2d 64 

59 Min—Fuettone Tire ft Rubber Co v Fried, 31 
So 2d 116, 202 Min 370, sug err over 32 So 2d 
434,202 So 2d 311—^Koehnng Co v Hyde Const 
Co, 236 So 2d 377 

52 Fla—Oram Dealers Mut Ins Go v Quamer, 
App, 17SSo2d83 

Ten per cent 

Tex—Blume V Sanmer, Qv App, 307 SW2d 827, err 
ref no rev err—Biard Oil Co v St Louis South¬ 
west^ Ry Go,avApp,S22SW2d588 

65 Ky— Combs V Combs, 200 SW 2d 481, 304 Ky 
271 


Various amounts have been held 
proper"* 

66J. US—A/S Silestad v Hideea 7?radmg, Inc. 
CANY, 678 F2d 391 

Ala—Boone V Director of Dept of Public Safety, Civ, 
337 So 2d 6 

Anz—DOF Tmckuif Ca v. Fopa Trucking Co, 547 
P 2d 47, 26 Am App 195 

Cal—TaliaferroV Davu,27CalRptr 132,211 CA.2d 
229-StaffDid v States 48 CalRptr 415, 239 
C A 2d 36, cert den 86 S.a 1397, 384 UB 963, 
16 LJEd2d 677—In re Parker’s Marriage, 117 Cal 
Rptr 707, 43 CAJd 610. 

Cob—In re Penm’s Estate, 526 P 2d 313,34 Colo App 
201 

La—Coleman Oldsmobile, Inc v Cobb^ App, 366 
So 2d 994 

Me—Auburn Harpswdl An*n v Day, 438 A.2d 234 
Maas.—Alifena v Boudrean, 301 N E.2d 688. 1 Mass. 
App 843. 

Min-McQeev dark, 346 So 2d 914 
Mo—Wn^v. Sprague. App, 363 SW 2d 163 
Mont^Wemheimer v. Scott, 388 P 2d 790 
Tex—Fagev Cotton Const Oo, Ov App, 617 S W 2d 
723 

Wath—Wsdiington Asphalt Co v Harold Kaeaer Go., 
316 P2d 126, 31 Wash 2d 89, 69 ALR2d 7S2- 
Harvey v Unger, 333 P2d 403, 13 WashApp 44 

67 Min—Firestone Tire ft Rubber Co v Ftied, 
supra, n 39 

§ 384. — Discretion of Court 

page 636 

71 Ky—Rice v Conley, 419 S W2d 769 

Min—Chrismond v, Chnsmond, 56 So 2d 482, 213 
Miss. 189 

72 Anz—Hugh Kelly Eaterpnaei, Inc v. Ferry- 
Morse Seed Co. App, 377 P 2d 1, 118 Anz 392 

Cal—Vidkter v Pan Sales Corp., 239 P2d 463, 108 
CA.2d601 

Ind—American Sav and Loan An*n of Hammond v 
Hoosmr State Bank, 337 NE 2d 486, 1671iidApp 
43 

Mo —DeMayo v Lyons, 243 S W.2d 967—Bidleman v 
Mbmson Motor Frei|ht> App, 273 SW2d 743 
NM—Oennme Farts Go v Oarcu, 582 F 2d 1270, 92 
NM 37 

Ohio—Johnson v Lawrence, 152 N E.2d 119,105 Ohio 
App 262 

Tex—Texas Bmp Ins Aa^n v Thornton, OvApp., 
536 SW 2d 393 

73 N.M—Pragerv Prager, 461 F2d 906, 80NM 
773 

74 (Buo—Maatm v Reothaw, App, 63 NE2d 171 
73 La—Bader Finance Go V Asset, App, 169 So 2d 

22 a 


§ 385. Waiver and Loss of Right to 
Damages 

page 637 

For various other reasons, the courts 
have refused to consider a claim for 
dami^es." * 

85.1. Late llliiis of answu to appeal 
U—Succession of Tulher, 31 So 2d 606, 218 U 1X3 
Failiire to give nqiersedeas bcmd 
Ala—Qty of Troy v McLendon, 188 So 2d 281, 279 
Ala 533 

§ 386. In General 
Library References 
Champerty v. Maintenance 
®»71; Costs «»227 et seq. 

91 Ala—Optmon by the Clerk, 381 So 2d 58 
Csl—Hennesey v Gleason, 184 P2d 913, 81 Cal 
App 2d 616 

NJ-Carterv Mishell, 67 A2d 199, 4 N JSuper 310 
Pa—Appeal ftom Baden Auditors’ Report, 22 Beaver 
84 

§ 387. Appeal From Justice’s Court 
in General 

93 Cal—Henneasy v Gleason, siqtfa, n 91 
NC—Sehgson v Klyman, 42 SE2d 220, 227 NC 
347—Porter v Cahill. 162 S E 2d 128, 1 N C App 
379 

96 Idaho-Wilde v Hansen, 211 P.2d 153, 70 Idaho 
8 

97 Fa—Malatesta v Alberti Sales ft Service, 31 
Dei Co 398. 

§ 388* Certiorari to Justice’s Court 
in General 

Libraiy References 
Costs «»209(8). 

page 638 

3. Pa—Mttchdl v Omstie, 42 PaDist ft Co 574 

§ 389. Costs Discretionary with Ap- 
pellate Court 

Library References 
Costs e»224. 

5 Mwh—In re Karch’s Estate, 18 N,W 2d 410, 311 

Mibh 138 

Mnm—State ex reL South St Paul v Hethenngton, 61 
NW2d737,240Minn 298 
Wis—In re Phillips’ EMate, 296 NW 608, 236 Wis 
268 

6 Mias—Gulf Guaranty Life Ins Oo v KeDey, 392 

So2d518 

9 NY-Sfanon v Dell'Oiiio, 29 NYS2d 180, 262 
AppDiv 246-Fadiley v Harlofl^ 27 NYS2d 
616 


page 639 

10 NY.—SunoD V DelPOoo, supra, n 9. 

§ 390. Costs to Successful or Pre¬ 
vailing Parly 

12 Dd—Bodley V Jones,65 A2d 484, 30DdCh 
592 

La—Succession of Valdez^ A|ip, 44 So 2d 151, transf 
41 So 2d 682, 213 La. 791, tdi gr 46 So 2d 521 
Mich—Floyd V. Roberts, 57 NW2d 301, 335 Mich 
696-Reed v Vaader Zahn, 37 NW2d 304, 336 
Midi 1—Wandd v Wandd, 37 NW2d 468, 336 
Mich 126. 


COSTS §402 

Page 647 

Tex—Foster V Bnchde; CtvAn)., 213 S W 2d 738, err 
ref no rev err 

13 Mich—Huler v Nasser, 33 NW2d 637, 322 
Mich 1 

Wia—In re Ehlke’s Estate, 28 NW2d 884, 230 Wis 
383 

Entire cost of proceedings cannot be diarged to 
appdlee—Edwards v Automobde Fhtanoe Go of Penn¬ 
sylvania, 23 N.E2d 831, 63 Ohio App 193 
15 Cd—Hennessyv Gleason, 184 F 2d 913, 81 Cal 
App 2d 616 

Midi—Haltom v. Burleson, 148 N W2d 232, 6 Midi 
App 89 

Mmn—Inland Products Corp v Donovan, Inc, 62 
NW2d211. 240Miim 363 
Mo—Ross V Davis. 139 S.W2d 342, 234 MoApp 
1079 

Pa—Fiibxowicz v Somerset Elec Co, 69 PaDist ft 
Co 60 

Tex—Brown v Eubank, OlvAi^. 443 SW2d 386 
Wash-Goedecke v Vikmg lav Corp, 424 P2d 307, 
70 Wsdi2d 307. 

page 640 

21 La—Bbaddmger v. Albeanese, App, 11 Sa2d 
624 

§ 398. — Reduction of Judgment 

pern <41 

32 La—^Andress Motor Co v Butler, i^ip., 43 So 2d 
913, foU 43 So 2d 913 

page 642 

50 Tex-Cdqmttv ShdLCivApp, 135SW2dS44 
—McDonald v Wallace. QvApp, 203 SW2d 
60S, err diam 

52 Tex—Indian Territory niuminatmg OQ Co v 
Rainwater, dvApp., 140 S.W2d 491, err. dism. 

§ 396. Cosis on Remand for New 
Trial 

Library References 
Costs «»266. 

page 645 

75. Mias—Jntematioiial Woodworken at Amenoa, 
CIO v DL Fair Lurnber Co., IX So2d 606, 
232 Miss. 401 

§ 400. Costs to Abide Event 
Library References 
Costs <8 b>243. 

page 646 

89 N Y.—Snnon v. DdPOmo, supra, n 9 

§ 401. Security for Costs 

94 Miss—Ardier v Hi^ 9 So2d 647, 193 Mm 
361 

Waiver of secorify 

(2) Other cases—In re Nmxdl’s Estate^ 44 A2d 83, 
137NJEq 207 

Wash—Carter v Umversity of Waahmgton, 536 P2d 
618, 83 Wadi2d 391, app after remand 554 P2d 
338, 87 Wadi 2d 483 

§ 402. Items Allowable and Objec- 
Uons to Taxation 

page 647 

98 Oa^Bamett v. Thomas, 2X SE2d 327, 129 
GaApp 383 

Mich—North American Sted Corp v Sidetius, Inc, 
254 NW2d 899, 75 Mich App 391 
Mias—Wallace v Jones, 360 So 2d 932 
Nev-J>esrden v Oafli, 284 P.2d 384, 71 Nev. 199 
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§402 COSTS 

Page 647 

Atbaneft fees not antlioriased 
N Y —Anonymous v Anonymous, 242 N V.S 2d 374, 
39Kfiso2d993 

Ressondde attorney’s fees anlborized 
Idaho—Industnsl Inv Cmp v Rocca, App, 643 P Zd 
109a 102 Idaho 920 

§ 403. Damages Awarded on Appeal 

7 Ky—MOam v. Sears, Roebuck ft Co, Af^, 554 

SW2d 877, ami Sup, 562 SW2d 311 
U—Heltert v Knoll, App, 570 So 2d 151 
Miss —43awids(» v Hunndcer, 80 So 2d 834, 224 Miss 
203 

Ohio—Mason' v Renduw, App, 63 N E 2d 171 
Wyo-Nu V Chamben, 524 P2d 589 
Jnd^neiit of appellate court 
Va.—Nationwide Mut Ins Go v Tuttle, 155 SE2d 
358, 208 Vt 28 

Damages awarded against plaintiff nnsnccessftd 
In appeal to increase award 
Mbs—P earce v Ford Motor Co, 235 So 2d 281 over¬ 
ruling Parker v Claypool, 223 Miss 218,78 So 2d 
884 

page 648 

8 Cd—Inn Walteis* Estate, 222 P2d 100, 99 Cal 

App.2d 3S2-Sipe v McKenna, 233 P 2d 615, 105 
CA,2d 373—McCosker v McCosker, 265 P2d 
21, 122CA2d 498—InnParicei'sMaxnage, 117 
CslRptr 707, 43 CA3d6ia 
Qa—Monow v Johnston, 68 SE2d 906, 85 GaApp 
261—Egerton v JoUy, 212 SE 2d 462, 133 Oa 
App 805 

Ky —Adt V Security Nat Ins Co, App, 574 S W 2d 
346 

La—La Fnnz v La Raw, A{q>, 23 So 2d 780 
Mass—Ripp V SdUailtier, 393 NE2d 967, 8 Mass 
App 898 

NM—Genuine Pam Co v Gama, 582 P 2d 127a 92 
NM 57 

Obo—Mason v Renshaw, App, 63 NE2d 171 
Or-Wedey v Woods, 600 P2d 421, 42 Or App 85 
Wadi—Harold Meyer Drug v Hurd, 598 P2d 404> 23 
WaahApp 683 

Appeal held friroloos 

<2) Other mstsnces. 

Gil-Kunztv Qaskell, 154C8lRptr 101,91 CA3d 
201 

Mo—Matter of Moles, App, 394SW2d348 
WalTer of damages 
La—Ferro V Qumn, App, 21 So 2d 106 
Ahsenee of money judgment 
Ind-Mardiall v Beeves, 316 NE2d 828, 262 Ind 
403 

La—State ex xel Scoggins V Vecnai Paxidi School Bd. 
App, 44 So 2d 385 

dmded 

Oa^-Sirmsns v Qtueas and Southem Nat Bank, 209 
SE,2d 697, 132 GaApp 894 
La—Knox v Brawn, App., 325 So 2d 295 ^ 

Tex—Landscape Design ft Const, Ine v Wamn, 
Qvj^pp, 598 $W,2d 38 

Attomey’l fee 

Lar--Shiiifi»d v, Siinibnl, App, 297 $o.2d 465 

S 4^ In General 

11. NM—Md]sv.SoutiliwMBui]deis.lnc,374P2d 
289, 70 NM >407. 

i 405t Costs of I^Hrst Trial 
LUmur References ^ 

^ * Oosts 266. 

'1/ ’ 

IC ’ 2nJIW Sift TH W» 

' ' i • s 


§ 406. Costs of Motion 
Library References 
Costs«»302,3021--3024 

page 650 

26 NH—Moon V Town of Lebanon, 69 A 2d 516, 
96NH 20 

Tex—Baker Hotel of Dallas v Rogers, QvApp, 157 
SW2d94aaT nf 160SW2d 522. 138Tex 398 

Failure to serve copies of motion 
m—People ex rd Cany v Forberg, 337 NE2d 369, 
33 III App 3d 161 

27 Me—McKinnon v Cmanchette, 134 A 2d 187, 
153 Me 43 

§ 409. Construction and Effect of 
Order for New Trial 

page 651 

35 NY-Fonsto v Forker, 219 NYS2d 675, 30 
Misc2d 477 

Wis—Smith V Superior ft Duluth Transfer Co, 11 
NW2d 95, 243 Wis 292 

36 Cal—Richardson v Michel, 138 P2d 774, 59 
Cal App 2d 361 

§ 410. In General 
Library References 
Costs 4»267 et seq. 

page 652 

41 Payment to former attorney of party held improp¬ 
er —Krauss v. New Era Cab Coiporabon, 19 N Y 
S2d 261, 259 AppDiv 341 

As Judgment 

Cal-Prattv Roberts OdeU ft Co. 146 P 2d 504, 63 
Cal App 2d 78 

La—Stewart v Aveiy, App, 341 So 2d 590 

Where a judgment is rendered for 
the recovery of money against several 
defendants, if costs are paid by one 
defendant, other defendants will not be 
liable therefore/** 

413 Old —Rogers v Qtizens Nat Bank m Okmul¬ 
gee, 373 P 2d 256 

§ 411. Time For payment 

42 Ala—Martmv LoebftCo.Inc, 349 So2d9 
Anz-Shgh v, Watson, 191 P2d 724, 67 Arm 95 
Mo—Euge v/Ooldea, App, 551 S W2d 928. 
Appearwice fSeei 

m —Wolf V Proviso Ho^ntal Amhi, 33 N.E 2d 632, 
309 m App. 479. 

Wash—Aahlqr v Supenor Court In and For Pierce 
County, 509 PM 751, 82 Wash.2d 188, zeh 521 
P2d-711,83Wasb.2d630. 

Not dne until final daterndnatiofn 
Mm—M artm v McOnw, 161 So2d 784, 249 Mm 
33A motion den. 163 So 2d 231, 249 Mm 334 

Peralsdon te pay before the actual istnsnoe of the 
warrant foould be granted—Murphy v Oatsos, 21 
NYS3d 562 - 

Paymont after expi r a tion date ’ 
Mich--Ou8steilov.CipK»Mm, Iii8.Ck^ 160NW2d 
725, 11 Mich App. 120 

lAdfilicement of eqMMei 

OfaKH-Welter v, Wdter, 267 N E.2d 442,.27 OUo Mue 

. 44 

ReUefinghidM^ 

PhL—Harder V Harder, App, 331 So 2d ^1 


TTytomrirtn of time 

Anz—Tahtmeu v Supenor Court, Final County, 637 
P2d 723, 130 Anz 513, cert den 102 SO 1021, 
454 US 1152, 71 LEd2d 308 
La—Amfac Drug Supply Co v Drago, App, 358 
So 2d 962, afiSnned 359 So2d 178, wnt gr 359 
So 2d 994 

43 Ala—CJ3 cited in Loweiy V Smith, 268 So 2d 
762, 765, 289 Ala 484 

Oa—Mendenhall v KmglofT, 113 SE2d 449, 215 Oa 
726 

44^ Prepayment hdd not erroneous 
Wis-State v Oiaf, 240 NW2d 387, 72 Wis2d 179 
47 Pa—In re Chambers’ Vananoe, 48 DdCo 371 

§ 412. Requisites and Sufficiency of 
Payment 

54 However, it has been held otherwise under local 
court rules 

Pa—Herman v Allum, 18 D ft C2d 357, 39 Wash 
178 

§ 413. Release or Remission 

58 Okl —State ex rel Bank Commissioner v Crum, 
94 P 2d 231, 185 Okl. 462 

Deposit with derk of court 
NY—Andeison v Nationsl Surety Coiporation, 35 
NYS2d442 

§ 414. Lien for Costs 

page 653 

62 Cal—Madison V Moon, 306 P 2d 15,148 C A 2d 
135 

Utah-Lundeberg v Dastrup, 497 P 2d 648, 28 Utah2d 
28 

Priority 

Pa—Di Gioao v George, 44 Pa.Dut ft Co 668, 91 
PittsbLegJ 91 

66. Priority over costs of fonner actions 
Ohio—Home Owners’ Loan Corporation v McNaBb, 
App,40NE2d203 

§ 415. Recovery Back of Costs Paid 

67 Cal—Star PamBc Investments, Inc v Oro Hills 
Ranch, Inc, 1^6 CalRptr 546, 121 CA3d 447 
La—Young v Reed, App, 192 So 780—Eaves v 
McLeod Bros Cootracton, Inc, App 3 Cir, 430 
So2d 337, wnt den, Sup, 434 So 2d 1096 
Mo—Bray v Bray, App, 629 SW.2d 658 
Moat—R ft W Lcaaing v Mosher, 636 P2d 832, 195 
Mont 285 

N Y —Penni^lvinia Exchange Bank v Laiko, 170 N Y 
S2d 612,9 Miae2d 384-Gty of Albany v. Yaras, 
191 NYS2d41S, 9 AD2d712 
Pa.—Chester Credit Bureau, Ine., v Lowe, 47 Del 235, 
exceptions dism 47 Dd 394 
Costi not paid 

La—Levy v Stepbems, App, 54 So 2d 842 
70. In New York 
(4) Other statements 

NY-Swillerv Qty of New York, 276 N YS.2d 89a 
52Misc2d771 

1M8B654 

72 NJr—Bruns V. Mattocks, 70 A 2d 78a 6 NJSn- 
per, 174 

§ 416. In General 
Library References , 

Costs e»278 et seq. , 

75 Midu-Caiitor v. Cantor, 274 NW2d 825, 87 
hfiefaApp 485 

76 Or.--lMdcnv Shobeh48SP,2d852,6QrApp 
472 
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7 Ark—Nahla v Woods, 504 SW2d 749, 2SS 
Ark 974 

fa—OtilMnk (New York State) NA v HiU, 288 
$E2d 258, 161 OaApp 186 
A —^Boaxd of Trustees of East Baton Rouge Mong 
Finance Authonty v AU Taxpayers, App, 361 
So 2d 292 

4d—Kerr v Kerr, 412 A 2d 1001, 287 Md 363 
4 Y —Rader v Simmons, 44 N Y S 2d 611, 180 Misc 
808 

—Cotoman v Conrad, 70 D ft C 127,41 Luz Leg 
Reg 87 

)3 Tex —GLJ& dted m Kneger v SheBield, Qarrett 
ft Carter, Civ App, 341 SW2d 564, 566, err 
dism 

Cfrcntt court had junadlctkm to enfiurce its order of 
dlowanoe of fees to defendants* oounseL—Covmgton 
Trust Go of Covmgton v Owens, 129 S W 2d 186, 278 
Ky 695 

84. Remedy pennltted 

Mich—Beyeilem v A^hom, 53 NW2d 666, 334 
Mich 13, 

§ 417. Action to Recover 

86 m—Baudv Liepelt,210NE2di,62,IDApp2d 
154 

NY—Madison County Const Co v State, 31 NY 
S2d 883, 177 Misc 777 

OkL—Kerr v. United CoUeehon Service, 267 P 2d 611 
Tex—National Homes Corp v C J Builders, Ino., 
Qv.App, 393 SW2d 949, err dism 
Wash<>^ re Bailey’S Estate, 364 P 2d 539, 58 Wash 2d 
685 

page 655 

2 Pa—Appeal from Ordinance No 51-o of Carlisle 
Borough, 6 Cumb 26 

4 El—Henderson v Welch, 8 XIL 340^ 3 Oilman 340. 

§ 418. Summaiy Proceedings 

13 La^-'T.evy v Stqdiens, App, 46 So 2d 643 

§ 419, Abatement of Action 

page 656 

15 Ala— Ex parte Southern R (Ry) Co, 124 So 2d 
675, 271 Ala 412 

17 Ala—Ex parte Southern R (Ry ) Co, 124 So 2d 
675, 271 Ala 412 

NJ—CJJS.citedmSeboltv NattooalBankofNJ.dS 
A2d 868, 869 

Fa_Highland Tank ft M^' Go v Uuetr, 166 A 2d 38, 
401 Pa 578 

Fbumdal InoliIIity to pay costs 
NY—Addison v 1851 Seventh Ave Holding Corp, 
249 NYS2d238,42Miac2d 881 

18 Mass—Royapan v Hart, 44 NB2d 964, 312 
Mass. 264 

NY—Bermur Ribbon Co, v Staff, 74 NYS2d 839 
Pa—Todd V Correll. 54 PaDist ft Go 7Q. 30 North 
Co 51—H^hland Tank ft Mfjs Go v. Duetr, 166 
A2d 38, 401 Pa 578 

19 NY—Watt V Geaneas. Sop, 19 NYS2d 70— 
Kuson V, Cammeraal Tiavdets Mut Aoc A88*n 
ofAmenca, 130N.YS2d836 

Where egaity soft had bem dbcoatiiraed liar non^ 

of gw**, only lemcdy day m remstatement under 
•hituti., and not m independent suit to enforce the 
decree—Moore v Pj^ 5 SE2d 445, 21 WVa 537 
21 Oa—Perry v. Landmark Fmanoe Corp, 232 
SE2d 399, 141 Oa.App 62^^Coiidh v Wallace, 
292 S,E2d 405, 249 Ga 568—Little v Walker. 
301 SE2d 639, 250 Oa 854, on remand 306 
SE,2d 433, 167 OaApp 89, overruling MoLana- 
han V Keith. 239 Ga H 236 SE2d 52 to extent 
It p er mi ts stay of actum for ftiluxe to pay costs— 
Rdbmson v Sunpion, 319 SE2d 126, 171 Qa 
App 302 

Ill-Cham v Baldassano, 250 N.E2d 321, 111 El 
App 2d 266 


Okl —Bell v Nattonal Colleetion System, 269 P 2d 992 
22 NC—&ini v Oakwood Trader Sales Corp, 198 
SE2d 73. 18 NCApp 726, cert den 198 SE2d 
723, 283 NC 754 

page 657 

29 Oa—Bnnson v Kramer, 33 SE2d 41, 72 Oa 
App 63—City of Chamblee v Village of North 
Atlanta, 123 SE2d 663, 217 Oa 517—US Cas 
Go V American Od Co, 121 SE2d 328, 104 
OaApp 209 

NC—Cheshire v Bensen Aircraft Oorp, 193 SE2d 
362, 17 NCApp 74 

Not ollowod where derk erred in flgnring costa 
Ga—^Rbeem Mfg Co v Hutcheson, 149 SE2d 157, 
113 OaApp 554 

38 Ga—Davis v Holt, 132 S E2d 796, 108 Ga App 
280 

§ 420. Attachment of the Person 

page 659 

52 lU—People v NiohoUs, 359 NE2d 1095, 4 El 
Dee 143, 45 El App 3d 312 
NY—H D S Mercantile Corp v Monet Fashions, 
Inc. 234 N Y S 2d 547, 37 Misc 2d 82 
Order InsufAdency deffadte to support contempt 
NY-Ssbbethv Sabbeth. 149 N Y S 2d 749, 2 Misc 2d 
64 

§ 421. Dismissal of Action 

62 Ala—State ex id Everett v Board of School 
Com’n of Mobde County, 14 So 2d 372, 244 Ala 
467 

Ga—Register v Sanders, 119 SE2d 294. 103 OaApp 
368 

Mass —^Boyajian v Hart, supra, n 18 
Pa—Fitrpatnck v Fitzsumnons, 42 Lack Jur 191 
Tex—CJJS. cited in Peek v Berry, 184 SW2d 272, 
275, 143 Ten 294, 156 AL.R 949, 
payment after heanng 

El-Boaid of Ed of Metropolis Commumty High 
School Dist No 20 Massac County v County 
Bd of School Trustees of Massac Countv, 341 
NE2dl0, 34niApp3d901 

§ 422. Execution or Precept 

page 660 

77 Me—Bradfbid v. Davis, 56 A 2d 68, 143 Md 
124 

Mo—In le Phi Fathers Educational Ass'n. 203 S W 2d 
885, 239 Mo App 1105 

Pa—FIciaher v Kauftnan, 212 A 2d 846, 206 Pa Super 
378 

Anthonty of trial court to exeente Judgment of 
appdlate court 

Fbu—hamson v Hamsmi, App, 178 So 2d 889 

page 661 

92 La—Stewart v Avery, App, 341 So 2d 590, 

93 Vt-Roge» V WUey, 176 A 306, 1^ Vt 117 

94 La—Couvilhon v Smiley, App, 194 So2d 106, 
wnt issued 195 So2d 647, 250 U 380, cert 
recalled 204 So 2d 286, 251 La 279, 

Expert witaen 

La—Stewart v Avery, App, 341 So 2d 590 
98 Ky.—Harp v Stamper, 217 S W 2d 968, 309 Ky 
368 

T j V, Smiley, App, 194 So 2d 106, wnt 

issued 195 Sa2d 647, 250 La 380, cert recalled 
204 So 2d 286, 251 La 279 

NY—H D S Mercantile Corp. v Monet Ptebions, 
Inc , 234 N Y S.2d 547, 37 Miso 2d 82. 

page662 

3 Ga—Roysl Finance Co v Kmpher, 127 SE2d 
922, 106 OaApp 712 


COSTS §426 

Page 607 

Ky—Deskins v Coleman, 151 S,W2d 731, 286 Ky 
624. 

4 Cal—Dalzdl V KeUy, 251 P2d 343, 115 CA2d 
60 

Idaho—Operating Engmeers Local Union 370 v Oood- 
wm Const Co of Blackfoot, App, 656 F 2d 144, 
104 Idaho 83 

La.—CouviUion v Smiley, Ari , 194 So 2d 106, wnt 
issued 195 So 2d 647, 250 U 380, cert recalled 
204 So 2d 286, 251 U 279 

NJ—Merewood, Inc v Denshaw, 59 A 2d 589, 142 
NJEq 138 

6 23 CJ p 314 note 98 

page 663 

24 Tex—Hams V Ware, Civ App, 144 SW 2d 647 

35 NY—Foresto v Forker, 219 NYS2d 675, 30 
Misc 2d 477 

page 664 

36 Tex—Hams V Ware, anpra, n 24 

Execution for costs may be enjoined 
m other proper cases.**’ ‘ 

47.1 Mont—Baker v Tullock, 77 P.2d 1035, 106 
Mont 375 

52 Fla—Oesco, inc v Edward L Nezdde, Inc, 
App. 4 Dist, 414 So 2d 535 

g 423. -Fee Bill 

page 665 

56 Mo—In le Phi Fathers Edncatumal Ass'n, 203 
SW2d 885.239 MoApp 1105 

§ 424. Motion 

74. Motion held not siiluect to time limitation 
on motions to retax 

Miss—Mississippi Employment Sec Gommistma v 
Wilks, 171 So 2d 157, 251 Miss 744 

g 426. -To Enforce Payment of 

Costs of Prior Action 

page 666 

79 Ala—CJJS. cited m Ex parte demmons, 12 
So 2d 81, 244 Ala. 13 

84 U,S—CJS. eitedmWorid Athletic Sports Coip 

V Pahlavi,DCNY, 267FSUPP 160,163 
Mass—^Boymien v Hart, 44 NE.2d 964, 312 Mass 

264 

N,Y-^olizzi V Colew Garage^ Ino, 197 NYS2d 
214—C JJ5. cited m Associated Saks Analysts, Inc 

V Watz, 266 NYS2d 832. 854, 25 ADJd 64 
Tex—Wiky v Joiner, Ov App, 223 S W 2d 539 

87 US—World Athletic Spom Corp v Pahlavi, 
D.CNY,267 FSupp. 160 
Cal —Sfiihoenfeld v Oerson, 120 P2d 674, 48 Cal 
App 2d 739^Eilich v Superior Court of Los An¬ 
geles County, 47 CalRptr 473, 407 P2d 649, 63 
C 2d 551 

Fla—Stem v Beyfront Medical Center, Inc, App, 287 
So 2d 401 

NY—Associated Sales Analysts, Inc v. Weitz, 266 
NYS2d 852, 25 AD2d 64-Olen 4912Corp v 
Strauss, 353 N YS2d 495, 44 AJ>2d 582 
Pa---National Retailer* Mutual Ins, Co v Sley System 
Oaragies, Inc, 44 Fa Dist, ft Go 598 
SC-nAUen v Southern Ry Co, 62 SE2d 307, 218 
SC 291 

Tex.-CJ.S. eltad In Peek v Betty. 184 S.W2d 272. 
275, 143 Tex 294, 156 A.LR. 949 

page 667 

90. Fla—Bubam v Rogers, App, 363 So2d 181 
95 US.—World AtUetic Sports Corp v Pahlavi, 
DCNY, 267FSUPP 160 
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Page 6«7 

KHlit hdd wihid 

NY— HickKm v Mabd Realty Core. 176 NYS2d 
414w 11 Miic2d lOlS 

Intent to waire 

N.Y-Politiv Irvmar Realty Corp. 226 NYS2d 67, 
16 AD2d 103, motion den 190 NE2d S42. 12 
N.Y2d 1107, 240 NYS2d 173. levd m part on 
olh gids 191 NE2d 918. 13 NY^ 741. 241 
NYS2d 867 

Motion to iHamfay 

NYr-Pohtiv Irvinar Realty Corp, 226 NYS 2 d 67, 
16 AD2d 103, motion den 190 NE2d 542, 12 
NY2d 1107, 240 NYS2d 173, levd m part on 
oth gida. 191 NE^ 918, 13 NY2d 741, 241 
NYS2d867 

96 NY—New Edgewood Propertiea, Inc v Sadia> 
man. 194 N YS2d 186, 22 MacTd 36 
Pn-flbffinan V Metz, Cmn PI. 2 Monroe L R 126 

Moreover, it has been held that it is 
coDstitatioiifdly impermissible to grant 
such stays under open access to the 
courts clauses.^* 

6,5 Old—Moses V Hbdiel. 646 P2d 601 

7 US—CJAdtedmOamey v BrotlierhoodofRy 

and $ S Oerics, Ftaght Handleca. Eiq) and Sta¬ 
tion Emp. DCPa., 34 PRJ3 8.10 
Fla—CJJ5. died In State ex rd Laikmv End. 199 So 
758, 759, 145 Fla 477—Bloomhuff v Miaim Jock¬ 
ey Gtib^ 7 So2d 447, ISO Fla 411—Martm v 
Arrow Cabs, Inc. App, 107 So 2d 394 
Md—Zalia v. Walter, 28 A2d 849. 181 Md 662 
N Y —CLJJS. dted n A ssocia t ed Sales Analysts, Xnc v 
Wertz, 266 NYS2d 852, 855, 25 AD2d 64 

Under New York MnnSdiMl Court Code 
CO Say antomatic.—Boitano v Yanderame, 26 N Y 
S2d993 

8 US—CJ,S. dted m World Athlecic Sports Corp 

v.PaWavi.DCNY,267FSupp 160t 164 
KY—Watknnv PacificFteanceCorporation,20NY 
S2d 599,2S9 AppDiv 685 

pe89e668 

10 Fla—State ex xeL Laikm v Itod, supra, a 7 
13. US—CJ.S. dted in World Atliktio Sports Coip 
V Pahlavi, DCNY. 267 FSupp 160^ 164 
FbL-Stele ex td Larkin v Bird, aupia, n 7 
Tex-Peekv Berry, 184SW2d 272. 143Tex 294, 156 
AJLR. 949. 

20 NJ.—U Rosa v U Rosa, 36 A2d 137, 22 
NJMtae 114 

NY->AasQc»ted Sales AnalTsti, Inc v Wertz, 266 
NY.S2d852. 25 Ai>2d64 

21 NY—Pofazzi V Cdew Garage, Inc, 197 NY. 
S2d 241 —CJjS* dted fit Asaoaated Saks Ana- 
lyata. Inc v. Wedz, 266 NYS2d 852. 856, 25 
AJD2d64 

23. dd—Qty Nat Buik 4 Tnvt Co of Oklahoma 
Otyv Oirais,565P.2d4 

25. N.Y—lUdlins v Carlb Syndicate, is 

l«.Y$2d974,2S8A{pDiv 816 

Ffige669 

34w URr—World Addebc S^ports Oocp v. PaUavi. 
DC.N.Y, 267 FSupp. 160 

d2h I *NYii Auociatnd Saks Andyitt, Inc. v, Wert^ 
266 N YS.2d 852, 2S AJD 2d 64. 

Tex .1 Pee k v. Beoy. supra, n 13, - 
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55. EOtet of 8tay 

N.Y^-P01rti V Irvinar Realty Corp, 226 N Y.S2d 67. 
16 AJ>2d 103. motion denied 190 N E2d 542, 12 
' ^NY.2d 1107, 210 NY.S2d 173, nvd. m part on 
. ,odL grdi. 191 NBA! 918, 13 NY2d 741, 241 
NYS2d867 


Stay limited to movmit of jomt defendants 
N Y—Asso ci ated Saks Analysts, Ine. v Wertz, 266 
NYS2d 852.25 AD2d64 

Costs attrflmtsble to countcrdahn yohnitarfly 

Fla—Faley v Cocoa Ktesonry, Inc, App, 354 So 2d 
945 


RI—Vlngiv Read,29 A2d 637, 68R1 484 
FItysical mnimlnatlmi of advene party 
NY—Roberson v Fordliam Rent-A-Car Corp, 326 
NYS2d84A38 AD2d335 

Dtacretion abnsed 

NY—Livingston v Kaufioum, 354 NYS2d 440^ 44 
AD2d668 


§ 427. — To Enforce Costs of Pri¬ 
or Appeal 

61 NY-Sdiolt V National Bank of NJ, 65 A 2d 
868, 3 NJSuper 405 

NY.->^hields v Chilton Co, 14 NYS3d 828, 258 
AppDiv 731—De Ruvo v Pagha. 135 NyS2d 
666 

62 Md—Waters v Smith, 342 A2d 8, 27 MdApp 
642. afU 352 A 2d 793, 277 Md 189 

Mich—Claric v Katz, 246 NW2d 394, 71 MichApp 
115 

Payment of costs predndes stay 

NY—Lntv L6on. 242NYS2d 776, 40 Mi8c2d60 

page 671 

63 US ^-Commercial Banking CorporaUon v Mar¬ 
tel, DCNY, 44 FSupp, 792 

Mich—dark v Katz, 246 NW2d 394, 71 MichApp 
115 

NJ—Kembkv Wiley Methodist l^nscr^ Church, 78 
A2d 832, 12 N JSuper 42 

Record not snpportfng defendant's entitiement 

NM—state v Carrillo, 539 P2d 626. 88 NM 236 

64 US—Commercial Banking Corporation v Mar¬ 
tel. supra, n 63 

NY—Shields v New York Oil Bunier Co, 45 NY 
S 2d 559, 180 Muc 476 

Stay denied 

Ca! —Erlich v Superior Court Los Angeles County, 
47 CalRptr 473, 407 P2d 649. 63 C2d 551 

§ 428. —• To Enforce Payment of 
Interlocutory or Motion 
C!o8ts 

69 Ohio—State ex ret Upman v Mack, 44 N E 2d 
721, 71 Ohio App 405 

page 672 

77 NY—Rader V Sunmons, 44 N YS2d 611, 180 
Misc 808—Metrc^tan Furenl Direetois A»*n. 
Inc V Zebrowalo, 181 NYS2d 278, 14Mi8c2d 
1071 

Costs of hearing vqpon a ''proeeediBgr' 

NY—Chdmov Bravman,33NYS2d 363, 178Muc 
148 

78 N.Y —Rader v Sunmons, supra, n 77 

79 N Y—Rader V Smmona, supra, n 77 

86 N Y^—<Rader v Sunmorm, supra, n 77 

page 674 

16 N.Y—lyAiidEeav. Wilson.78NYS2d445.273 

AppDiv 981 

17 NYr-Rader v Sunmona, 43 N.YS2d TOa 180 
Mug 804. 

§ 429. Conditions as to Payment of 
Past Costs 

26 Kan—Estes V J A Tobm Conat Co. 153 P2d 
939. 159 Kan 322 

Mats—Commufioner of hu v Massachusetts Aoc 
Co. 61 NE.2d 137.318 Mass. 238. 

Mitii—Swam v. Kayko, 205 NW2d 621. 44 Mich 
App. 496. 

NY—Petersdorfv O’Hagan. 146 NYS2d 12. 286 
AppDiv iloa 

Okh—Mead v Hdlams. 236 P2d 498, 205 Okl 174 

Pa—Flaherty v. Scarpdh. 63 PaDut ft Co 672, 50 
LackJur 34 ' 


Statutory requirement of payment of 
costs before recommencing suit after a 
nonsuit, dismission, or discontinuance 
is in nature of a penalty for not being 
ready and wilhng to press original suit 
to a hearing on its merits.^^ 

26J. Pmpose of gtatnte 
Oa—Kraft v Forest Park Realty ft Ins Co. 142 
SE2d402. Ill OaApp 621 

Payment of costs m former action 
dismissed for want of prosecution is 
not a prerequisite to filing another suit 
between the same parties and on the 
same cause of action." 

26.10. Oa—Kraft v Forest Park Realty ft Ins Co. 
App. 142S£2d 402, 111 OaApp 621 

Same parties dSflSereiit cause of action 

Nev—Volpcrt V Pipagna, 433 P2d 533, 83 Nev 429 

§ 430. Nonpayment as Defense to 
Subsequent Action 

page 675 

27 US—Worid Athkbc Sports Corp v Pahlavi, 
DCNY, 267 FSupp 160 

NC—Nowefl V Hamilton. 107 SE2d 112, 249 NC 
523—Galligan v. Smitli, App, 188 S£2d 31, 14 
NCApp. 22 a cert den 189 SE2d 36, 281 NC 
514 

Payment of costs is not a condition 
prec^ent to filing identical cause of 
action at next term of court"^ 

28.5 Coibm v White. 173 RE 376, 49 Oa.App 
59-Reguter v. Sanders, 119 S.E2d 294, 103 Oa. 
App 368 

§ 431. In General 
Library References 
Costs ^270. 

29 Cal—CJJS. ttted m Deniua v Ovecholtzer, 13 
CalRptr. lia 114, 191 CA2d 791 
NY—Sloaav Pmafore H^met Inc, 329 N Y $ 2d 420, 
38AD.2d718 

SC—Black V BB Kukland Seed Go. 161 SE 489. 
163 SC 222 

31 lowa-EQerv Needham. 73 NWJd 31,247 Iowa 
565 

33 Utah—hloigan v. Fourth Judicial District Court 
of Wasatch County. 141 P2d 886. 105 Utah 140 
35 Ind—George V Wilhanu, 37 NE.2d 21, 109 Ind 
App. 623 

Set off of judgment firr costs see Judgments $ 568 
Effe c t of tidrd party's pay m ei i t of costs 
Utah—Morgan v. Fonrih Judicul Dutnct Court of 
Wasatch County, ttqna, n 33 

37 Gal-CLJ& gnoted in Crenthaw v South, 168 
P2d 752, 761, 74 Cal App 2d 255 
Midb-Bontil v, Scott, I N-W2d 582, 300 Midi 385 

page 676 

42 Okl —CJjEL gnoted in Knapp v. Onge, 226 P 2d 
927, 929, 204 Old 30 

SC—Blade V B B Kirkland Seed Co, lupia, n 29 
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§ 433. Costs of Appeal 

48 Gal— CJJS, dted fai Denma v Overiioltzer, 13 
CalRptr no, 114* 191 C A 2d 791 

Tex—Duke v Ganett, QvApp, 276 SW2d 587 

49 Qd—Bay Sbofe Hdoiea, Ihc V San Diego'lYoit 
and Sav Bank, 80 Gal Rptr 849, 276 CJL2d 108 

Mkh—Foatexv YjnlaiitiSav Bank, 300 NW 78,299 
Mieh 258 

Wadi—In re Kniegef*8 Eatate, 119 P2d 312, 11 
Waah2d329 

Set-ofF not allowed 

Cal—Eutxat v Humiston, 324 P2d 957. 160 CA2d 
89—SonSiv Wi8liardl,331P2d227.165CA2d8 
51 Gal—Crauhaw v Snuih, 168 P2d 752, 74 Cal 
App2d25S 

§ 434. Effect of Lien of Attorney 

page 577 

54 SC —Black v BB Kukland Seed Co, aupra, n 
29 

§ 435. In General 
Library References 
Costs «»284 et seq. 

56. lowfr-CJJS. cftod In LaRne v. Buna, 268 
NW2d 639, 641 

Va—Wxightv Matthewi, 163 S£ 2d 158,209 Va 246. 

57 Mo—CJj5.4eotedatkngtlilB$tatev D.S,606 
SW2d 653. 654 

Wyo—CJJSL gnotad in length in State v Fanlkner, 292 
P2d 1045, 1051, 75 Wyo 104 

58 US-fioxd V US, CCAOhio, 139 FJd 153, 
cert den 64 8a 937, 321 US. 800^ 88 LEd 
1087, reh den 64 Sa 1054, 322 US 768, 88 
LEd 1594 

Ala.-Melton v State, 1 So.2d 920, 30 Ala App 136- 
State V Eadale^ 45 $o.2d 865, 253 Ala 550 
Fla—City of Munu y Gilbert, App, 102 So 2d 818— 
CJjS. dted bi Wood v C^ of JeokaonyiDe^ App., 
248 So2d 176, 177 

Ideho-Stete v. Henaon, 448 P2d 758, 92 Idaho 665 
m— Peoide V NichoDa, 359 NE2d 1095, 4 lODec 
143,45 10 App 3d 312 

lown—ClJS. dted in Woodbniy County v Andenon, 
164 NW2d 129,133 

Md—Greiner v Smith, 168 SW2d 1039, 350 Ma 
736-Stnte v. Wilbur, App, 450 SW2d 458 
Mont—Roiebud Counly v Ffann, 98 P2d 330, 109 
Mont 537 

NJ-Stite V Donovan, 44 A2d 712, 133 NJLaw 
432 

ND^-CJ,S. gndnd in State v Hagge^ 231 NW,2d 
773,774 

Pn—Dunn V Dennck, 4 D A C2d 74^ 27 Northumb 
Uf 139 

W)s.-State ex id Kocne v Wdke^ 255 NW.2d 446, 
79 Wn 2d 22 

Wyo—CJJS. dted in Axndld v State. 306 P2d 368, 
375, 76 Wyo 445, 65 AXJL2d 839 

LtaUUly ol retathes of condctod poioita 
Cal—Depertment of Mental ]|lygieoe v Hawley, 28 
CnlRptr 718, 379P2d22 

n«paimaBt of eoats Iff Indigent priaoner to 
tditaitt tranacript 

U.S—U& V Newaonie^ DCOn, 257 F.Siipp 201 

Eapcaaas of indigeid detadant nnder Oln^ 
Jnstiee Act 

U.8-«nyv.US,CAMo,367 F2d 258,oert.dcn 87 
Sa 863, 386 US 913,17 LEd 2d 785 

Flnee tranacript 

Kan^-State v McVcidi. 516 P,2d918, 2U Kan. 432 
Mkh^Feople v Kdlqr, 212 N.W2d 750, 49 Mich. 
App 720 

aainn —WiOonaon v. States 214 N wJu 67d 298 Mnm 
536 


Provlston of copies of tranacript 

US—Smith V De Fona, DCPa, 373 FSupp 967 

Matter of diacretion 

Fa—Com v Morem, 421 A 2d 458,280 Pa Super 167 

60 US—US V Pommemung, CANM, 500 F2d 
92, cert den 95 Sa 678, 419 US 1088, 42 
LEd2d 680, tdi den 95 sa 1151, 420 US 
939, 43 LEd 417 

Ala.—Mdton v States 1 So 2d 970, 30 AlauApp 136 
Fla.—State v Champe, 373 So 2d 874 
Mo—CJ.S. giioted hi Cramer v Smith, 168 SW2d 
1039, 1040, 350 Mo 736 

Statnte oonatmed 

US-US V Glover. CANY, 588 F2d 876. 

61 Pa—Com v Sbeder, 10 Chest 79 

§ 436. Constitutional and Statutory 
Provisions 

62 Fla.—State v Yonng, 238 So 2d 589, app dum 
91 sa 366, 400 US 962, 27 LEd2d 381 
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Md-nlduison V. State, 439 A2d 542, 292 Md 405 
Maas—Com v Bdduc,411 NE2d 483, 10 Mass App 
634k app decided 422 NE2d 764k 383 Masa 744 
NC—State V SeUan, 278 5 E2d 907, 52 NCApp 
38a app dmn review den, Snp, 285 S E2d 108 
Okl—HaU V Statek Q., 570 P2d 955 
Or—Stacey v Statek 569 P 2d 64a 30 Or App 1075 
Pa-Gom V Sbcfclcv 398 A2d 957, 484 Pa 89. 
Tenn—Avant v State, CrAi^, 577 SW 2d 471 
Tex-Cookv Stat^ QApp, 611 SW2d 83 
Va—Mason v Com, 254 SE 2d 116, 219 Va 1091, 
cert den lOOSQ 239, 444 US 919.62LEd.2d 
176 

Wash-State v DickafflOi«k 592 P2d 681, 22 Wadi 
App 851. 

Wyo—Jackson v Statek 624 P2d 751, oert den 101 
S.a 2327, 451 US 989, 68 LEd2d 848 

Showing of need rsqnlind 

US—Smithv Enomoto,CACal,615F2d 1251,cert 
den 101 sa 199, 449 US 866,66 LEd2d 84w 
Anz—State v. Razmba, App, 599 P2d 808, 123 Anz 
355 

Azk-Mbas v State, App, 610 S W2d 284 
Cblo—Peopkv Montoya, App, 640 P 2d 234 
Fk—Onffidtv Statek App, 363 So 2d 622 
Ga.—^ynum v State, 231 S£.2d 62. 238 Ga. 68 
Kan—State V. Hornbeak, 559 P.2d 385, 221 Kan 397 
Mass—Com v Lockky. 408 NE2d 834k 381 Mats 
156, 11 ALR4tb722. 

NM-State v Toner, 559 F2d 1206, 90 NM 79, 
oertUMBn denied 558 P 2d 621, 90 N M 9. 
NC-State V McCnUoo^ 272 SE2d 613. 50 NC 
App 184k 

Or—tetev Hammond, 600 P 2d 443, 42 Or App 137 
Fa—Com v Stamm, 429 A.2d 4k 286 PaSuper 409 
Denial of ftinds for unnamed whness proper 
Aik-^^Adamt v Statek d31 SW2d 828, 276 Ark 18 
59 UR—US y Davidaoii, DCInd, 438 FSupp 
1253—US. V Gennany.CA.Colo. 613 F2d 262 
—Turner v Malley, CA.NM., 613 F.2d 264 
Anz—State v. Greenawalt 626 P 2d 118, 128 Anz 
388, cert den 101 S Q 167 
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Artu—Pickens v. State, 386 SW2d 1, 266 AeIc 486^ 
cert den lOlSO 2036,431 US 964,68LEd2d 
342 

m-^eople V NielioUs, 359 NE2d 1095, 4 lUDec 
143, 45 IUApp3d 312 
Ky—Young v Com, S8S S W 2d 378 
Ohio-Stste V. Petenon, 349 N E 2d 308,46 OIuo St 2d 
423. 75 00 2d 488 

Old —Application of Mings. 631 P 2d 733 
Or-State v Wise 594 P2d 1313. 40 OrApp 303 
tMmserlpt on mistrial 

US—U&V Jonas. 340 F2d 366—US v Rosales-Lo- 
Fez,CAGsl,617F2dl349,aird 101 SO 1629. 
451 US 182. 68 LEd2d22 
HI—People V Russell. 289 NE2d 106. 7 HlAppSd 
830 

NH-State v Shuts. 446 A2d 1162. 122 NH 498 
Tex—Ofsham v States App, 624 S.W2d 783—Ham* 
nerv State. App 9 Dot. 689 SW3d 304 

Free trial on mistrial 

Wash—State v Williams, 529 P2d 1088, 84 Wash 2d 
853 

F^mds for taking deposition 
US^S V SunMyungMooii,DCNY,93 FRD 
558 

m—People V Bsiley, 320 NE2d 494, 24 l]lApp3d 
245 

Mb—State v Brown. 599 SW2d 498, cert den 101 
Sa 402, 449 US 985, 66 L Ed 2d 247 

Trte transcript of separate trial 

N.C—Statev McAIbster.214SE2d 75,287NC 178 

Not entitled to tnmscri^ 

US—McAllister V Oamson, GANG, 569 F2d 813, 
cert den 98 Sa 2824, 436 US 928, S6LJBd2d 
771 

GsL—Peoide V. Stcmtea. 139 GslRptr 414, 71 C A3d 
526 

<3a—Hudgms V Skinner, 275 SB 2d 811. 156 0a App 
873 

Kan—State V Hbrabeak. 559 P2d 385. 221 Kan 397 
La—State v McCloud. 357 So 2d 1132 
Mb—Statcy Bey, App, 599 SW2d243 
NC—Statev Oibbs.225SE2d 837.29NCApp 647 
Obo—State ex leL Clark v Marshall, 406 N E 2d 1128, 
63CttiioSt2d 107, 17 003d 63 
OU—Roberta v Stated Ct. 634 P2d 729 
Tenn—State v HiR, OrApp, 398 SW2d 815 
Reftisal of forther foods 
US—US V Mbten.CA.NY. 564 F2d620. cert den 
98 Sa 438. 434 US 942. 54 L Ed 2d 304, cert 
den 98 sa 489, 434 U.S 959, 54 L.Ed2d 318, 
and 98 SO 531. 434 US 974, 54 L Ed 2d 466- 
US V Wi]]iaiD8.CALa.616F2d 759.oertdai 
101 SO 156. 449 US 857. 66 L Ed 2d 72 
Aik—Earl v State, 612 S.W2d 98. 272 Aric 3 
Od—Locerov Sapenor Court for San Bemaxdino, 176 
CalRptr 62,122CA3d484 
Kan-Statev May,'607 P 2d 72, 227 Kan 393-^ ' 
V Hernandez, 607 P 2d 452, 227 Kan 322 
La.—State v. Monroe^ 397 So 2d 1258, eert den 103 
set 3571, 463 VS 1229, 77 L.£d2d 1411. reii 
den 10480 36,463US. 1249^77LJSd2d 1453 
KC—Statev Carson.264SE2d 404,46NCAPP 99 
Aaiofatmmrt of polygraph expert denied 
Mamr-Com v Walden, 405 NR2d,939, 380 Maas 
724 

Ark.—Ooger v Cily of FayettevillBi 393 S W 2d 
|822. 239 Axk 688 

Fsece officer wftnesilng cowmrisslon of ofomse 

. (2) Other matter 

R.Ir-.State v fwy, 315 A^ 60^ 112 R4 719. 

' pwd90 

66 Conn-State v Znkauikas. 45 A2d 289, 132 
Conn. 450 

OkL-Raper V. State; 0. 560 P 2d 978 


Under other statntes 

US—US V Uwson,CAI]L.6S3F2d 299,cert den 
102 SO 1017, 454 US 1150, 71 LEd2d 305 
DC—N<dlv US,DCPa,83FSupp 887 
Tenn—Mdnturffv State, 338 S W2d 561, 207 Tam 
102 

SD—Statev Werlmger, 170NW2d470; 84SD 282 

AppotntTnent of investigator, psg- 
ckiatnst or psychologist at state ex¬ 
pense. While it has been held that the 
state is under no obligation to appoint 
an investigator,^* a private psychia¬ 
trist,**or a psychologist,**** for an 
indigent accus^ at state expense, it 
has also been held that whether a 
state,** “ or the federal government,** “ 
IS required to provide investigative as¬ 
sistance in su(^ case under the consti¬ 
tution must be determmed after a con¬ 
sideration of the facts of the case; ac^ 
cused must demonstrate that the f^- 
ure to provide funds with which to hire 
an investigator substantially pre^- 
diced his abihty to obtain a fair trial 
A statute permitting an attorney for 
an indigent accused to ask the court 
for investigation funds in the trial of a 
capital case does not authorize funds 
where the death penalty is not possi¬ 
ble.***® Under other statutes the deci¬ 
sion whether to provide indigent ac¬ 
cused with an investigator is a matter 
witto the discretion of the trial 
court **** An indigent accused is enti¬ 
tled to have an expert appointed to 
assist him in his defense where he 
makes a sufficient showing that the 
expert witness is necessary to his de¬ 
fense***® 

66 5 Okl —Caxdenas v State, Cr, 695 P 2d 876 
Va—Watkuis v Com, 331 SE2d 422 
Right of mdtgoxt defendant to effective nustance of 
oounsd as requiiing investigating fecdities see 
CJS Cninraal Uw f 982(8) 

66,10 Okl -Stidham v State, Cr. 507 F 2d 1312—Ir< 
vm V State; Cr, 617 P2d 588. 

Denial of additional peycUatrift not enor 
Oa—Blankenship v State, 277 SE2d 505. 247 Oa 
590, reeonsidemtiofi den 280 SE2d 623. 247 Oa 
590, app after ranand 308'S&2d 369, 251 Oa 
621 

66,19 Ala—HantiLv, State. APP/47D So 2d'1303, 
afld. 47Q So2d 1309, oert den 106 SLCt 269. 88 
LSd2d276 

6620 NC—Stetev Fasten. 277 S£2ti4ta 303 NC 
55 

Refosal to i^pofot pot error’ 

La-State'v MbCabe; 420 Sa2d 955 
itnfoail to qipotat not error 
Mwb—Paople' v,* Browning. 308 NW2d 264, 106 
MidbiA^ 516 

66,25 Rafoafl to appoint not error 

U S—U S v. Reddick, CA. W», 620 606 

6630 CaL—San Diego County v. Board of CoatvaL 
207 GaLRptr 886.^161 CAJd 868 
6635 NC—Statev Farfon,277SE2d410^303NC 
55 

66140 ' Borden of dhowing need op eccmed 

Qd—People V. Worthy, 167 CaLRptr 402,109 C A3d 
514, 


Flngeiprint expert 

Ctl—Taylor v Superior Court (People), 215 Cal Rptr 
73, 168 C A 3d 1217 

Intemistpharmacologiirt 
Cal —Peoide v Worthy, 167 Cal Rptr 402, 109 C A 3d 
514 

§ 447. Award of Costs or Certificate 

68 Wis-State V Foster. 301 NW2d 192, 100 
Wi8 2d 103 

69. Satisfied in same manner aa otiier Judg¬ 
ment 

m—^People v NichoUs, 359 NE2d 1095, 4 Ill Dec 
143, 45 m App 3d 312 

70 Oa—Pound v Faulkner, 18 S£2d 749, 193 Oa 
413 

Old—Smith v States Cr. 379 P2d 476 
72 Ala-Wamn v State; 25 So 2d 695, 32 AlaApp 
302, oert den 25 So 2d 698, 247 Ala 595 
El—People V Castile, 429 NE2d 495. 57IUDec 597. 
87m2d73 

Tfane of payment omitted 
Or^tate v Caldenlla, App, 580 P2d 578, 34 Or 
App 1007 

74 US—Leev US.CAGal, 238 F2d341 
79 Ala—Cook v State; 35 So3d 623. 33 AlaApp* 
607—Whitehead v State, 41 So 2d 639, 34 Ala 
App S21—MaxweU v State, 43 So2d 323, 34 
AkApp. 653 

§ 448. -Discretion of Court 

page 691 

89 US—US V Pommecening. CANM. 500F,2d 
92. eert den. 95 SO 678, 419 US 1088, 42 
LEd2d 680, 1 ^ den 93 SO 1151, 420 US 
939, 43 L Ed 2d 417 

Pa—CommmiweBlth v, Kugkr. 50 PaDiit ft Co 372, 
29 North Co 178, 

Tenn—State ex rd Chanaberzy v Stookabtuy, 145 
SW2d 775, 176 Tenn 687 

Exerdse of disGretion anthorixed 
U.&—US v Ue;CCA.W]a, 107F2d 322,cert.den 
6080 S13.309US 659, 84LEd 1008—US v. 
Bodme Produce Co, DCAnz,. 206 FSopp 201. 
NY.-Peoiilev Crms. 373 NYS2d75. 84Miio.2d43. 
xevd. on oth grda 391 N Y&2d 128, 56 AJD2d 
529.zevd anodLgtds 373 N.E 2d 281,43 N Y 2d 
786;402N.Y.S2d 387. 

Pa—Com v Mourton. 4 D ft C2d 487. 26 LebLJ 
379 

Alwae not sliowB 

Gal —People v. Mnrtishaw, 175 Cal Rptr 738, 631 P 2d 
446, 29 C3d 733, cert den 102 SO 128Q. 455 
US 922. 71 LEd2d464 

90 m.—People v Keagbine, 396 NE2d 1341, 33 
lUDec 617. 77 lU App 3d 1039, oert den 101 
SO 354^ 449 US 951, 66 L Ed 2d 215 

§ 449. — Certificate 

hfid tna|yiifKi*i to criminnl nirs 
R.l-State V Brown, 258 A2d 273, 106 RI 235 

§ 450. — Ownership of Costs 
Awarded 

By statute, costs may be payable to 
the city or town within which a viola¬ 
tion of the motor vehicle law took 
place, regardless of the court which 
collects them.’^* 

97.5 La—Boagm v DeJean, App, 342 So2d 270, 
writ den, Sup, 344 So 2d 671 

Applicable only to cocti rontinely inenired in 
nmnicipal and aldeiman’s conrto 

Del—Statev C^phaa, 8uper„ 265 A 2d 49 
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§ 451. Taxation 

pifle 692 

98 FU--Dade County V Carr, App, 231 So 2d 844^ 
mod on oth grds. Sup, 230 So 2d 865, vse m 
part on oth grda 252 So^ 596 
HI—Ftople V Nichidls, 374 NE2d 194, IS lUDec 
759, 71 in 2d 166 

NY—People v Scott, 190 NYS2d 461, 17 Mi8c2d 
134 

Fa—ConuDcmwealtli V Keinard, 50 Pa Dist A Co 181, 
60MbntgCo 57 

Gout of intetpieten 

US—US V Laigan, DCNY, 330 FSopp 296 
Where teatimony immaterial 
US—US V Fommeiening, CANM, 500 F2d 92, 
cert den 95 Sa 678, 419 US 1088, 42 LEd2d 
680, Tch den 95 Sa 1151, 420 US 939, 43 
LEd2d417 

In another coort 

HI—People V Nichona, 359 NE2d 1095, 4 mDec 
143, 45 HI App 3d 312 

Comisel fieea 

NJ—Nieves v Baian, 393 AJA 875, 164 NJSuper 
86 

Attorney fees 

Fla—Bruton v States App 4 Dot, 418 So 2d 1250 
99. Under st at ute so prondins 
Ala—White v LVon, 20 So2d 523, 240 Ala 279 
m—Peoide V Nidiolls, 359 N£2d 1095, 4 HlDee 
143, 45 m App 3d 312 

1 La—Brandon V State Through Dqit of Highways, 

App, 367 So2d 137, wnt den. Sup, 369 So 2d 
14L 

Fa—Commonwealth v Kngler, 50 Pal3ist A Go 372, 
29 North Co 178 

2 Wash^-State v Twitcbdl, 378 P2d 444, 61 

Wash.2d403 

Chaiaea incurred at atate luMpltBl 

Mo—State v Siedu, 472 SW2d 367 

§ 452. Remedies for Erroneous Tax¬ 
ation or Allowance 

4w US^JS V RoaenUum, CAInd, 182 F2d 956, 
cert, den 71 S a 61. 340 U.S 826, 95 L Ed 607 
Idaho-State v. Hanaon. 44$ F2d 758, 91 Idaho 665 
m—People V. Keagbine, 396 NE2d 1341, 33 HlDee 
617, 77 HlApp3d 1039, cert den 101 SO, 354> 
449 US 951. 66 L Ed 2d 215 
NC-Statev Williams, 24 SE2d 256, 222 NC 609 
Old-Lamb v State, 219 P2d 256, 91 OklCr 410 
P» —Tnmmfmt ggghh y Mamung; 47 Daiqih Co. 222— 
Conunonweahh v. Taylor, 59 MontgCo 106— 
Con V Peart, 8 D A C2d 129, 72 Montg 358 
5 Axk-Spore v State, 257 SW 362, 162 Aih 1 
SD-Statev Pielckola, 241 N W2d 563, 90 SD 335 
Wyo—State v Alexander, 324 P2d‘831, 78 Wya 324, 
oert den 80Sa 1630^ 363 US 8SQ,4LEd2d 
1733 

12 US—Leev US,CAChl,23$F2d341 
page 893 

15. Wash—Oddeagwd v Pactfie Warehouse Co, 350 
P2d 1016,55 Wash 2d 870 
17 Hid—State ex td Junes v Smith, 45 NE2d 203, 
220 Ind 645, icb den 46 N£2d 199 
18, Fla^Wood Y City of Jacksonville, App, 248 
8o2dl76 

21. Teon—Xiaqper v States 333 SbW2d 934, 206 
Tciin.434v92ALR2dl081 
24 Fla.-I>anielv. States App, 309 So 2d 248. 
Pa-Con. V Martmp^ 96 FJX 198 
26 Pa-Oommonweahh v Taylor, supra, n 4 


§ 453. Amount and Items Taxable 
or Recoverable 
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32 US—US V Martinez, DCTex, 385 FSupp 
323. affid, CA, 522 F2d 1279, cert den 96 SO 
1498, 425 US 906, 47 LEd.2d 756 
NJ-Statev Donovan, 30 A 2d 421, 129NJLaw478 
Wis—State V Foster, 301 NW2d 192, 100 Wit 2d 103 
State bar sdiednle of tees tor attomeys 
Or-Spencer v Gladden. 3® P2d 129, 230 Or 162 
Wis— State v DeKeyser, 138 NW2d 129, 29 Wi8 2d 
132 

Expenae of tranampt 

NY—People v Shenandoah, 365 NYS2d 969, 81 
Misc2d 316 

Thai court without authority to tax costa before 
conviction 

Fla—Bannister v State, App, 358 So 2d 1182 
Award of comisel fees imi^roper 
Wash—State v McKenney, 582 P2d 573, 20 Wash 
App 797 

33. Attorney fees 

Ctl—^Fogdson V Municipal Court of Los Angdes Judi¬ 
cial Dist, nSCalRptr 64. 120 CA 3d 858 
Colo -People v Freeman, 583 P 2d 921, 196 Colo 238 
Fla—State v LoChiatto, App, 381 So 2d 245 
HI—People V Lee, 425 N £2d 1375, 55 HI Dec 202, 99 
HI App 3d 630 

Or—State v Montgomtfy, 624 P 2d 151, 50 Or App 
381 

34 US—Forsbcig V US, CACal, 351 F2d 242, 
cert den 86Sa 1209, 383US 95ai6LEd2d 
212 

Conn—State v Zukauskas, 45 A 2d 289, 132 Conn 
450 

N,H-State v Shute; 446 A2d 1162, 122 N.H 498 
NY—People V Barber, 400 NYS 2d 941, 60 AD 2d 
747 

NC-State v Patteraon, 31 SE2d 380, 224 NC 471 
—C JjS fBOted m Ex i»rte Cof^ 228 P 2d 199, 
201, 93 OklCr 343—Ex parte MiUer, 263 P2d 
522, 97 OklCr 351 

Pa—Commonwealth V Matert*. 46 Pa Dist A Co 79— 
Commonwealth v Taylor, supra, n 4—Com v 
Davfi,33DelCo 496 

WVa—CJJS. quoted in State ex rd Titus v Hayes, 
144$E2dS02, 505, 150 WVa 151 

Snpenedess bond 

Fla —City of Miami v Aguilera, App, 133 So 2d 115 
Items not recoTerable as taxable coat 
Fh—Holton V State. App, 311 So2d 711—State v 
McNaUy, App, 331 So 2d 334 
NM—State V, Valley Villa Nursing Center, Inc, App„ 
637 P 2d 843, 97 NM 161 

Eh^ert wttnfisses 

Aiiz—Stste V Oieenawalt, 624 P2d 828, 128 Anz 
150, cert <fen 102 SO 364, 454 US 882, 70 
LEd2dl91 

Chi—Peoplev Worthy, 167CalRptr 402, 109CA3d 
514 

D C—People v U S, App, 426 A 2d 361 
Fla—Powell v ,States App., 314 So 2d 788 
Oa—High V State, 276 S E2d 5, 247 Oa 289, cert 
.den,102Sa 1290.455 US. 927. 71 L Ed 2d 470, 
reh den lQ2Sa 1742,455U5 1038,72L.Ed2d 
156 

Ind—Henson V State; 436 N£2d 79 
Miss—Bollock V State; 391 So 2d 601, cert den 101 
Sa 3068, 452 US 931. 69 L Ed 2d 432 
SD—State / Baldwin, 299 NW2d 820 
Tex^-Qumv State; CrApp. 608 SW2d937 
Witness foes 

Mich—Crty of Muskegon v Muskegon County, 233 
N.W2d 849,63 MiofaApp 44 
Or.—State V Hams, 615 P2d 363, 47 Or App 665 


COSTS §4S4 
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Reasonable rdatfondiip to eqienses reqnired 
Mich—People V Blacfaiita. 265NW2(1348, 81 Micfa 
App 399 

Under a statute permitting employ¬ 
ment of expert witnesses on behalf of 
m^gent dedfendants in capital cases a 
dear warrant of law must be shown 
for such employment^* 

34.5 NY—People v Konono. 219 RYS2d 855, 31 
Mi8c2d90 

Indication that experts wonld he called by pros- 
eention and their nnmbrnr; sfOnnattve hBoe 
on defendant 

NY—People v Soott, 190 NYS2d 461, 17 Mi8c2d 
134 

Filing fees are not to be collected in 
connection with criminal removal peti¬ 
tions.*^ 

34,10 US—Alexander v. Cox, CAMiss, 348 F2d 
894 

§ 454 . -Against Defendant 

35 US—Lane v CorreD, CAFla., 434 F2d 598 
Ala—^Ridbards v State, 190 So 421, 29 Ala App 
17—State, for Use and Benefit of Mc^gan Comity, 

V Norwood, 26 So 2d 577, 248 Ala 128 
DC—Vieieck V US, 130 F2d 945, 76 US AppDC 
262, revd on oth gids, 63 S Ct 561, 318 U S 236, 
87LEd 734 

Idaho-State v Bassett. 385 P 2d 246, 86 Idaho 277— 
State V Reyna, 448 P 2d 762, 92 Idaho 669 
m— People V Howard, 330 NE2d 262, 29 HlAppSd 
387 

Kan.—State v Thomson, 360 P 2d 871, 188 Kan 171— 
State V Shannon, 398 P 2d 344, 194 Kan 258, oert 
den 86Sa 172, 382 US 881, 15 LEd2d 122, 
xeh den 86 sa 298, 382 US 922, 15 LEiUd 
238 

Mass—Com. v Scaghotn, 371 NE2d 726, 373 Mass 
626 

Mich-Pbople V Baiter, 165 NW2d 608, 14 Mich. 
App 395 

NJ—State V Falcetano. 258 A2d 391, 107 NJSuper 
375, clarified 258 A 2d 395, 107 NJSuper 383 
NM-Qty ofPortales V Bdl, 380 P 2d 826,72 N M 
8D 

NY—People / Jagloin, 269 NYS2d405. 17NY2d 
162, 216NE2d576 
Od—Simdi V State, Cr, 379 P2d 476 
Pa—Commonwealth v Glad, QnarSeaa, 51 Dauph 
207—Commonwealth v Mateer, supra, n 34— 
Com v Wilhanu, 18 D. A C2d 534^ 7 Lycammg 
22 

Tex—Ex parte Onffis, 145 S.W2d 192, 140 Tex.CrR. 
364 

Inchuion of transcript in ffle Jacket 

Rl—Hall v Langlois, 276 A2d 768, 108 RI 454 

StBtnte beU raUd 

Fla.—State/ Young; 238 So 2d 589, app dim 91SCt 
366, 400 U.S 96Z, 27 LEd2d 381. 

No 

US-US V Hofoi.CAni,497F2d294v 

Costs of reportbig csie 

Ga—Oodwm v State, 225 SE2d 723, 138 GaApp. 
131. 

fSianga cf yettOlt 

Pa.-Coin.v.Ooder,413 A2d 406;490Pa 194 
Costs nssessahle following district sttemifs fn- 
foramthm 

Or-State v. Haynea, 655 P2d 621, 61 OrApp 43, 
review deu 660 P 2d 681, 294 Or 491 
36 US—Lefhm v Oty of Hattiesburg Maa., CA 
bbas, 333 FJd 280—US v Pommeranbig; CA, 
NM, 500 F2d 92. cert, den 95 Sa 678, 419 
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US 1088, 42 L.Ed2d 680, reh. den 9S sa 
1151, 420 U S 939, 43 L Ed 2d 417. 

Neb—Slate v Jongdaus, 126 NW2d 858, 176 Nd) 
641—State v Konvalm. 149 N W 2d 755, 181 Neb 
554i cert den. 88 SCt 157, 389 US 872, 19 
LEd2d 152 

N M.—€tate v Valley Villa Nnning Center, Inc, Aro, 
637P2d843, 97NM 161 

Pi--Coni V. Gill, 432 A.2d 1001. 288 Pa.Siiper 538— 
Com V Faimer, 466 A2d 677, 319 Fa^Super 542 
Wyo—Arnold v States 306 P2d 368, 76 Wyo 445, 65 
ALR2d839 

DeSense of tiM a rntty vaj be raised withont cx- 
pesw by IndiiKeirt accosed 
DC—Wilbiv US.CA,285 F2d 663, 109USApp 
DC 221 

Fte transcrj^ fin* mdigent petitloiier seeking to 
vacate Jndgment 

US^lenderson V US, DCQd, 231 FSupp 177— 
Walker v US, CAGa., 424 F2d 278—US v 
Houiton, DCTenn, 310 FSupp 847 
NY—People V Onffin, 310 NYS2d 263, 62 Misc2d 
941 

Seqiiests Of indigent 
Iowa—State v Campbell. 215 N W2d 227 
Imohent defendant not regnirad to accept pnb- 
Uc defender to obtain costs Ibr discovery 
Fla-Johnaon v Snyder, App 3 Dm. 417 So 2d 783 
Sheritrs meal fees 

Dl—People V, Ketker, 3 Dm, 460 NE2d 771, 77 
niDec 467. 121 IlLApp3d 1072 

37 Midi—People v Hdpe^ 297 NW 206, 297 Mich 
115 

Tot—Ex parte Ganoo, 159 S W2d 126,143 TexCrR 
498 

38 OU—CJJSL enotad in Ex parte Goffelt, supna, n 
34—Ex pade Miller, supra, n 34 

Financial conditioa of defendant not determina^ 
five 

Ky—Stephens v Bonding Asa’n of Kentucky, 538 
8W2dS80 

39 Anz—State v Balaam, App,. 636 P2d 1234, 130 
Am 452 

Separate bllle 

PiLp-Com. V Ferns, 21 D ft C 2d 484, 76 Montg 110 
40, Pa,—Commonwealth v Laud, QuarSesa, 49 
Danph 406—Com v Jones, 32 DdCo 584— 
Com V Ferns, 21 D ft C 2d 484, 76 Montg 110 

43 Atk—momaa v States 418 S W 2d 792, 243 Ark 
147 

Fa—Com V GiU, 432 A2d 1001, 288 FaSiq>er 538 

44 AiL-Doty v Goodwm, 437 S,W2d 233, 246 
Aik. 149. 

Qt^Lumplcm Comity v Davia, 195 KE 169, 185 On 
393—Hin V State, 209 SE2d 153, 232 Oa 800 
Fn^-Commonwealth v. Miateer, supra, n 34—Com. v 
Femi, QnarSeat, 21 D ft C2d 484, 76 Montg 
110 
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50 RX-Statev Brawn,258A.2d273, 106RI 235 
S3 *US-U,S V Hefxen, CATex, 474 F2d 1049, 
cert den 94 set 77, 414 U.S 861, 38 LEd2d 
111 , 

Gonrt reporter 

Tenn—State ex leL Oeoxge v Bomar, 390 S.W2d 232, 
216 Tenn. 82. 

54, Fa—Com V FeRia,21D ftC2d484,76Moiitg 

m 

55. Minn-Btate v Qnffie, 161 NW2d 551, 281 
Mum. 569 

57 ND—State V Mannnoci. 321 NW 2d ,462 

58 Kan-Stde v Tbomson, 360 P2d 871, 188 Kan 
171 

Mai,—Smith v, Qty of Louttville, 60 So 2d 601, 215 
Man 213. 

Mb—State V Nbnnao, App, 371 SW,2d41, tnoaf to, 

' Snp., 380 SW2(f406 


Va—Kincaid v Com, 105 SE2d 846, 200 Va. 341 
Idaho—State v Hanson. 448 P2d 758, 92 Idaho 665 
Mich —People v Hope, supra, n 37 
Neb—State v Jungclaua, 126 KW2d 858, 176 Neb 
641—State ex rel Oty of St Paul v Rotten, 130 
NW2d 558, 177 Nd> 633 

Wyo—Amdd v State, 306 P2d 368, 76 Wyo 445. 65 
ALR2d 839^Hahn v State, 322 F2d 896, 78 
Wyo 258—Ciotae v States 384 P2d 321 
No mileage fees imless jury epedsUy called 
Kan—State v Thomson, 360 P2d 871, 188 Kan 171 
59 Wyo—Johnson v State, 532 P2d 598 
page 696 

69 Or—State v Hastings. 544 P2d 590, 24 Or App 
123 

Pa—Commonwealth v Feralio, 47 PaDat ft Co 371, 
59 Montg Co 141, 57 York Leg Rec 43 
Wya—Johnson v State, 532 P 2d 598 
Stenographic transcript of testimony 
US—US V Fommeremng, CANM, 500 F2d 92, 
cert den 95 SO 678, 419 US 1088, 42 L.Ed.2d 
680, reh den 95 SCt 1151, 420 US 939, 43 
LEd2d417 
Indigent defendant 

U.S—US V Fogarty, DCTenn, 558 FSupp 856 

70 NJ-State v Falcetano, 258 A 2d 391, 107 NJ 
Super 375, daniied 258 A 2d 395, 107 NJ Super 
383 

Fa—Commonwealth v Mateer, supra, n 34 
71. US—US V Lee,CCAWa,107F2d 522.cert 
den 60 sa 513, 309 US. 659, 84 LEd 1008 
NY—Peoplev Bather, 400 NYS 2d 941, 60 AD 2d 
747 

PS—Commonwealth v Mateer. supra, n 34—Com v 
Rodiert, 4 D ft C 2d 625 
Statnte so providing 
(2) Other matters 

UB—US V Pomincreiung, CANM, 500 F2d 92, 
cert da 95 sa 678, 419 US 1088,42LEd2d 
680, ttb da 95 sa 1151, 420 US 939, 43 
LEd 2d 417 

72 Pa—Commonwealth v Mateer, supra, n 34 

73 Fa—Commonwealth v Hasko, 46 FaDist ft Co 
359, 59 Montg.Co 1, 56 York L^ Rec 194 

75 US—US V Lee, supra, n 71 
79 US—US V Hof&,CAIll,497 F2d294 
Fa—Commonwealth v Feralio, supra, n 69 
S3 Mb—State v Brooks, App, 513 S.W2d 168 
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86 Wyo—Crouse V State, 384 P2d 321 

An indigent defendant, under proper 
drcumstances, may be entitled to fnds 
to hure expert wituegses,^* 

90J US—U,S V Sims, CAOr, 617 F2d 1371 
Anz—State v Smith, 599 P2d 187, 123 Azu 231, app, 
after remand 638 P 2d 696, 131 Anz 29 
Aik—Wnght V State, 590 SW2d 15, 267 Ark 264 
Cal—^PneCt v, Superior Court For San Bemaidmo 
County, 158CBlRptr 266, 96 CA3d 936 
Fla—Baggs v States App, 375 So2d 804 
Oa—Crenahawv State, 260 SE2d 344^ 244Ot 430- 
Dampier V State, 265 S£2d 565,245 Ga. 427, op 
ai^p 268 SE.2d 349, 245 Ga. 882, cert da 101 
SO. 337,449 US, 938, 66 LEd.2d 161, rcb da 
101 Sa 932, 449 US 1119, 66 LEd2d 848 
Hawan—Ambld v Higa, 600P2d 1383, 61 Haw 203 
El—Peoplev day,311 NE2d384, 19IUApp3d296 
Ind-Owa v States 396 NE2d 37^ 272 Ind 12Z 
Kan—State V Hoderson, 603 P2d 613, 226Kan 726 
Ky—Young v Com, 585 S W2d 378, 

Mus—Davn v State, 374 So,2d 1293 
NY—Peoplev Smith.451 N.YS2d 549.114MtacTd 
258 

NC-Statev Alfonl, 259 SE2d 242, 298 NC 465 
Or—State v Rovles, 598 P 2d 1249, 41 Or App. 653 


Pa—Com V Evans, 405 A2d 1302, 267 PaSuper 59 
Request denied 

US—US V Blue Thunder, CASD. 604 F2d 550, 
cert da 100 Sa 215, 444 US 9Q2,62LEd2d 
139—US V Suns, CAOr, 617 F2d 1371 
Anz—State v Peeler, App, 614 P2d 335, 126 Anz 
254 

Chi—People v Hurley, 157 CalRptr 364, 95 CA3d 
895 

Dd—Saimden v States 401 A2d 629, cert da 101 
Sa 128, 449 US 845, 66 LEd2d54 
Ga—daifc V State, 255 SE2d 110 149 GaApp 
641—Leggett v State, 259 S E 2d 476,244 Oa 226 
Ind—Norns v States 394 NE2d 144, 271 Ind 568 
Kan—State v Reynolds, 639 P2d 461, 230 Ka 532 
La—State v Baldwin, 388 So 2d 664, oert da 101 
Sa 901, 449 US 1103, 66 LEd 2d 830 rdi da 
101 sa 1493, 450 US 971, 67 LEd2d 622 
Me—State v Anaya, 438 A2d 892, app after remand 
456 A 2d 1255 

Man—Com v Dahoa. 431 NE2d 203, 385 Man 
190 

Mo-State V WiUiama, 603 S W2d 562 
NC—State v Setzer, 256 SE2d485,42 NC App 98, 
cert den. 261 SE2d 127, 298 NC 571 
Old —Irvm v State, a. 617 P 2d 588. 

S.D—State v Vaaaar, 279 NW2d 678—State v 
Pieachke, 292NW2d99 

Tex—Braafidd v State, aApp, 600 SW2d 288— 
Caddv State, aApp, 587 SW2d 736 

InvestigBtive servicei 
US,r~US V Barger, CACal, 672 F2d 772 
Cal—Puett V Superior Court For San Bernardino 
County, 158 CalRptr 266, 96 CA3d 936 
Dd—Bailey v State, 438 A2d 877 
Oa—Ennia v State, 290 SE2d SO 249 Oa 222 
Idaho—State v, Olin, 648 P2d 203, 103 Idaho 391 
Ind—Yager v State, 437 NB2d 454 
Mo-Staie v CarroU. App, 629 SW.2d 483. 
NC-State v Poole, 289 8E2d 335, 305 NC 308 
Tex-SprmU v State, App, 624 SW2d 779 
Refanbimemeiit for investigatiTe services discre¬ 
tionary 

WVa—State V Less, 294 SE2d 62 

Ai^iatmeiit of psychiatrist 

US—Loev US, DCVa, 545 FSupp 662 

91 US—US V Pmckiiey,DCMb,491FSupp 82 
Or-State v Manno, 551 P2d 131, 25 Or App 817 

92 Ala—Rwharda v State, supra, n 35 
Fh-Com v OiH, 432 A2d 1001, 288 PaSuper 538 

95 Pa—Com V Hower, 406 A2d 754,267 Pa.Super 
182 

96 Px-Com V Tcny, 368 A2d 279, 470 Pa 234 

In some jurisdictions expenditures 
made to counsel appointed for indigent 
defendants are properly charged as 
costs.’’* 

97.5 Ibwa—CtJB. Pocket Parts cited ibr rule m 
other janadictionsm Woodbury County V Ander¬ 
son, 164 N W2d 129, 132 
Ohio—Ex parte Wibon, App, 183 NE2d 625 
Or-State v Mttcheill. 617 P2d 298, 48 Or App. 485 
Tex—Paeka v State, App 4 Dm. 659 S W.2d 893 
Fees and ezpcoaes not allowed 
US-US V Baker, CAWaah, 603 F2d 759 
lowB^Woodbury County v Anderson, 164 N,W2d 
129—State V Rondc. 176 NW2d 153, 41 AL 
R.3d 1329 

Neb—State v Konvalm. 149‘NW2d 755, 181 Ndi 
554, cert da 88 Sa 157, 389 US 872, 19 
LEd2dl52 

Partial payment after defendanfs dtecharge 

US-^OSiv Duika. CADI. 490 F2d 478. 

Advenary hearing not reqairad 

US—US V Dmka. CAIIl,'490 F2d478 
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Where indigent subsequently acquires means to 
bear costs 

US—FullerV Oregon,Or.94SQ 2116^417 08 40, 
40 LEd2d 642-US v Martm-Tngona, CAIU, 
684F2d48S 

InTshd where procedural salieguards lacking 

US—Fitdiv Bdshaw.DCOr, 381 FSupp 273 
Fla—Moms v State, App 2 Dut, 448 So 2d 398 
Or—State v Stock, 643 P2d 877, 36 OrApp 837 
Court Indeed antfaortty 

Pa—Com V Pnde, 380 A2d 1267, 232 PaSuper 34 

Misrepresentation as indigent 

Am—State v Keswick, Af^, 680 P 2d 182, 140 Am 

46 

Inyalid 

m—People V Cook, 407 NE 2d 36, 40 ni Dec 823.81 
IU2d 176-People v Jones, 410 N£2d 1106, 44 
mDee K 88 mApp3d 737 

Public defends 

El-People V Brener, 3 Dist, 434 NE2d 1023, 73 
lllDec 774, 118 DlApp3d 189, cert den 103 
Sa 324, 83 LEd2d261 
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1 Or—State V Haynes, 633 P2d 38,33 Or App 830, 
review den 642 P 2d 310, 292 Or 108, app after 
remand 633 P 2d 621, 61 OrApp 43, review den 
660P2d681, 294 Or 491 

7. Costs not allowed 

US—US V Dess, C A Miss, 413 F 2d 1371 

13. Pro rata bash 

Pa—Com V Ferns, 21D ft C2d 484, 76 Montg 110 

§ 455 . _ Against Prosecutor 

page 699 

19. Prior to second prosecution 
Fa—Com V Scott. 420 AM 717, 279 PaSuper 87. 
overruling Connnonwealth v Flanders, 247 Fa Su¬ 
per 41, 371 A 2d 1316 
22 Pa—Com v Davis, 33 DdCo 496 

§ 4^. -Against County 

24 Ga—^Lumpkm County v Davis, 193 S E 169,185 
Oa 393 

29 Or-State v, Nunii, 321 F2d 336, 212 Or 346 
page 700 

35 Fa.—Com v. Light, S Adams L J 68 

Lindtatum of statute 

Pa^-Com ex rel Cross v RuiadL 39 Lane Rev 463 

36 NY.r-People v Wheat, 365 NYS2d 363, 80 
Mnc2d 844, adhered to 367 N.YS2d 161, 81 
Mac 2d 934 

Petition properly reftised 
Fa-Com v. Lyde, 36 D ft C2d 146, 45 WadiGo 
203 

38 Mo-Statev Ai)biidion,381SW2d807 
Ohio—Qty ofUmvernty Hts v Daclima a, 294NE2d 
916. 33 Ohio App.2d 314 

Fa.—Coin V, Sorrentmo, 33 D. ft C2d 102,31 Ldi LJ 
119 

Wadi-Statev Monison, 239 P2d 1105, 43 Wash2d 
23 

Other matters dealing with costs 
made by t^endant have been adjudi- 
eated bjrthe courts.'**’ 

44w5l Fla—Dade County v. Baker, App, 3S6 SQ2d 
65.' 

IIL-People V Hanei, 403 NE2d 16» 38 in Dec 1, 81 
mApp3d69aoert den. 101 SCt 1382,430US 
927, 67 L Ed 24 337. 


Ezpoise held not pmmal or inddental expense 
mthin statute 

NY-Peopic v Leach. 247 NYS2d 198, 42 Misc2d 
143 

Examination by alienists at county expense 
granted 

NY—People V Leach, 247 NYS2d 198, 42 Misc2d 
143 

TniHgs!!"* accused 

Neb—State v Everhaidt, 140 NW2d 802, 179 Neb 
843 

NY—People V Jaglom, 269 NYS2d 403, 17NY2d 
162, 216 NE 2d 576 

Defendant not entiUed to reimbnrsement 
Fla—Doran v State, App, 296 So 2d 86 
Depositions 

Fla —Powdl V State, App, 314 So 2d 788 
Fines and costs Illegally collected 
m— People V Meyerowitz, 333 NE2d 1, 61 lU2d 200 
Public defender not entitled to reinibnrsement 
for interpreter 

NJ—Statev Linares, 470 A 2d 39, 192 NJ Super. 391 
45 Pa —Commonwealth v Green, 29 A 2d 491, 346 
Pa 172 

46. Reftisal to grant additional fimds 
Wis —Watson v State, 219 N W 2d 398, 64 Wis 2d 264 
48 Pa—Commoniraalth v Green, supra, n 45 
**Per8onal and inddental expense of oonnsd** 
NY—People v Leach, 247 NYS2d 198, 42 Misc2d 
143 
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Attorney fees avowed by statute 
Or—State v Fuller, App, S04 P 2d 1393, 12 OrApp 
152, affd, 94 sa 2116. 417 US 40. 40 LEd2d 
642 

§ 457. —^ Against State 

page 702 

After time for appeal has e3q>ired, 
defendant is not enticed to a free copy 
of the entire record on the basis of 
mdigency without stating the purpose 
or need for the record 

74w5 us—UJS v Turner, DC Fa.. 329 FSupp 798 
Ala—Holder v State, a. 231 So 2d 782, 47 Ala App 
164 

NY—People v Rivera, 303 NYS2d I, 60 Misc.2d 
414 

75 US—Hudgms v Circuit Court of Chesapeake, 
Va, DCVa, 294 FSupp 258—Slawek v U.S, 
CAMiim.413F2d937 

Am—State v Superior Court In and For Puna Coun¬ 
ty, 409 F 2d 730, 2 Anz App 466, 

Fla-GJ.S eftad in Bemtez v State, App. 350 So2d 

1100, 1102 

Kan—^te v Thimias, 481 P2d 964^ 206 Kan 603 
Mich-People v Uvan. 218 NW2d 797, S3 Mich 
App 220. 

Mo—State v Aulnichon, 381 SW2d 807—State v 
Owens, 391 SW 2d 248 

Mont—Petition of Harvey, AfU P2d 893, 133 Mont 
480 

Nev—Beasley v State, 404 P2d 911, 81 Nev 431 
NM—State V Salazar, App, 469 P2d 137, 81 NM 
512 

NY—Peoide v Eankewidi, 273 NYS2d 238, 31 
Misc2d 366. 

NC—Statev WiUiaina,292SE.24243,30SNC 656, 
oertden.l03SCt47A4S9US 1036,74LEd2d 
622, xeh den 103 8.0 839, two cases, 459 US 
1189, 74 LEtUd 1031. 

Obu)—City of Lakewood V Stomp, 269 NE.2d 611,26 
Ohio App 2d 119. 


COSTS §457 
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Transcript of preUminaiy 

US—^Little v Turner, C A Utah, 402 F 2d 495—^Brax¬ 
ton v Peyton, D.CVa., 291 FSupp 865-ConIey 

V Daner, DCFa, 321 FSupp 723, remd, CA, 
463 F2d 63, cert den 93 SO 521. 409 US 1049, 
34LEd2d 301 

Ala—Wilhams v Jasper, 0. 230 So 2d 699, oeruonn 
denied 250 So 2d 701, 287 Ala 237 
Anz^tate V Mays, 439 P 2d 307, 105 Am 47. affd 
462 P2d 791, 103 Am 242, app after mnand 494 
P 2d 368, 108 Am 172 
Oolo^eople v Sandiez, App, 622 P 2d 604 
ni— People V Givans, 228 N£2d 123, 83 niApp2d 
423 

La-State v Randolpli, 275 So 2d 174 
NJ—State V Simmons, 247 A 2d 313, 52 NJ 538, 
cert den 89 S.a 1779, 395 US 92A 23 LEd2d 
241 

NY—People V Payne, 326 NYS2d 356^ 68 Misc2d 
83 

Okl—Bryant v State, a, 471 P2d 948—Parrott v 
State, a, 479 P2d 619—Cook v State, Cr, 487 
P2d 1373-Jones v State, Cr, 488 P2d 393 
Torn —Schoonover v State, 448 S W 2d 90, 1 Tenn Ct 
App 617 

Depomtions out of state 

Colo—Bresnahan v Dutnet Coort of Fifth Judicial 
Dist,434P2d419, 164 Colo 263 

Payment of appointed counsel fees at end of 
trial 

Ga—Manor V State, 170 SE2d 290, 225 Ga 338, vac 
inpartonoth grds 92Sa 2836,408US 933,33 
LEd.2d7S0,reh den 93SQ 89,409US 897,34 
LEd2d 163, on remand 194 SE2d 410, 229 Ga 
731 

Funds fbr inyestigation of grand Jury 
Pa-Cmn, v Dessus, 257 A2d 867, 214 Ps.Super 347 
Necessity of request for transcript 
US—Brunerv U S, C A Kan, 432 F 2d 931—Bntt v 
NorthCatolma,NC,92Sa 431, 404 US 226. 
30 LEd2d 400-Bozeman v US, DCVa^ 354 
FSupp 1262 

NY—People v Sanders. 293 NE.2d 553, 31 NY2d 
463, 341 NYS2d30S 

Tex—Armour v Stated a App, 606 S W 2d 891 
No absohite or imconditlonal right to transcript 
US—Bennett v US, CAFTa, 437 F2d 1210-Ch*. 
vcz v Sigler, CANd), 438 F2d 890—Hams v 
State of Ndi, D.CNeb, 320 FSupp 100—Hams 

V Comer, DCW Va. 322 FSupp 470 

Oa—Montgomery v Tremblay, 292 S.E2d 64^ 249 Ga 
483 

Nev—Petenoo v Warden, Nev State Pnaon, 483 P2d 
204, 87 Nev 134> cert den 92 $a 340, 404US 
993, 30 LEd2d 344—Cowan v US. CATex, 
445 F 2d 853—Harlow v Supreme Court of Ap¬ 
peals of Va, D C Va, 328 F Supp 296 
NM—Statev Brewton, App, 508 P2d 33. 84 NM 
763. 

Request for transcript held property denied 
U.S—Harlow v Sopreme Court of Appeals of Va, 
DCVa, 328 F.Supp. 296 

Aik-Mosby V Stated 489 S W2d 799. 253 Arts. 904 
Fla—Casaoday v Staley 237 So 2d 146 B dl v Staley 
A|)p,266So2d 393v-Jeaienesv State, App, 284 
So 2d 436 

Ga.—Gnffin v South, 184 SE2d 459, 228 Oa 177 
IQ—People V WiDums, 268 NE2d 730, 131 El 
App.2d 280, afTd 288 N£2d 406, 52 EL2d 455— 
Peoplei y Hudson, 287 N£2d 297, 7 niApp3d 
333 

Kan—State v Serviara, ^76 P2d 236, 206 Kan 29. 
La—Statev Vaasd, 285 So 2d 221 
Mich—People v Goodwm, 211 NW.2d 73, 48 hfidL 
App 692 

Mont—Petition of Bentley, 478 P2d 855, 1S6 MdnL 
298 - * . 

NY-feofOev Zal»ockyi26DN3.2d 529,26NY.2d 
530^ 311 N.Y.S2d 892. 
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NC—State v Poston. 175 SB2d 70S. 9 NCApp 
71--State V Rich. 185 S E 2d 288,13 N C App 60, 
cert den 186SE2d 179, 280 NC 304 
Tenn "Brown v States 466 SW2d 527. 3 TennCr 
App 678 

Seftual of transGript held error 
US"US V Young, CATenn, 472 F2d 628, app 
after remand 489 F 2d 914 

NY—Peoi^v Zabrocky, 260N.E2d 529,26NY2d 
530, 311 NYS2d 892^People v West. 276 
NE2d 226, 29 NY2d 728. 326 NYS2d 388 

Sufficient transcript 

US—US ex td Townsend v Twomoy, DCXU, 322 
FSupp 158, xevd on oth grds, CA. 452 F2d 
350, cert den 93 SO 190. 409 US 854, 34 
LEd2d 98. app after remand. 493 F.2d 132S- 
US ex rd Davis v Henderson, DCLa, 330 
FSnpp 797, slid m part, vac m part on oth grds, 
CA. 474 F2d 1098 

N D "State v SlQonahy. 319 N W 2d 764 

Second set of mimites 

N.Y"-people V. White, 321 NYS2d 461. 36 AD2d 
819 

Showing of necessity required 
U S "Bntt V North Carolina, N C. 92 S Ct 431, 404 
US,226,30L.Ed2d 400--LesIiev Matzk]n,CA 
Cofm,450F2d 3iaoerL den 92 80 1802,406 
U.S 932, 32 LEd2d 134 

Attemattve to need for transcript 
U^"Bntt V. North Carolma, NC 92 SO. 431, 404 
U&226,30LE(L2d400 

NC"Statev Peek, 206 SE2d 386, 22 NCApp 350 
Adequate sidistltiite for transcript 
US"Bntt V North Ctfolma, N.C, 92 SO 431, 404 
US.226,30L.Ed2d400 
DC—Kkinbartv US, App, 426 A2d 343 
Ohio—State v. Ijewu, 301 N E2d 568, 35 Ohio App 2d 
218, cert den 94 S.O 546, 414 US, 1042, 38 
lJB<L2d334 

Thmscript not avafliUe unta appeal t^^ 

Ah—Holdenv State, Or. 251 So 2d 782,47 Ah App 
164 

Person qualified as indigent 

Wis^Wdter v. Sauk County Cletk of Court, 191 
NW2d 852, 53 Wis2dl78 

Dheredon of court 

US—Bozeman v US„ DCVa, 354 FSniq) 1262— 
US V Bledsoe, CAMo, 674 F2d 647, cert den 
10380 456.459 US 1040^ 74 L Ed 2d 608. app 
after ramand, C A. 726 F 2d 417. 

Fh—Oxeenv State. App. 251 So 2d 307. 

Oa^oidan v State, 285 SE2d 71. 159 QaApp 
716—Emus V State, 290 SE2d 50. 249 Oa 222 
Idaho—State v Oin. 648 P2d 203. 103 Idaho 391 
Vne transcri^ of pretrial auppreeahm hearing 
NM—State v Romero. App, 532 P2d 208. 87 NM 
279 

NY-Feople v Pitts, 360 NYS2d 668, 46 AD2d 
745 

Tjransciipt of prior prooeedinge 
Cd^-<Shufbtov.Sttpenm Court of Orange County, 114 
GaLRptr 601, 524 P 2d 641, 11 C 3d 903 

Bail bond pteminm 

Fh—Danid v State, App, 309 So 2d 248. 

Incurred costs only 

Tex—WaJhce v State, GrApp, 618 S.W2d 67. 

Disoofery costs 

Fh—Pnee v Mounts, App 4 Dht, 421 So 2d 690. 

Blood tost for indigent 

Oa—Pieroe v State, 308 SE2d 367, 251 Ch, 590— 
Bums V State, 312 SB 2d 317, 252 Oa. 140 

Xranecri^ of oodefSeadanPs separate trial 
Mich—People v Brown, 337 NW2d 915. 126 Micfa 
App 763 


Costs for andllaiy defense services in cspttal 
cases 

Cal—Sand v Supenor Court of Solano County. 194 
CaIRptr 480, 668 P2d 787, 34 C3d,567—Wil¬ 
liams V Supenor Court of Placer County, 194 
CaIRptr 492. 668 P2d 799, 34 C3d584 
79. State not liable for costs of dcpositioiis 
Mo—State v Aubuchon, 381 SW2d 807 

81 Iowa-State V Hancock. 164 NW 2d 330 
WVa-State v Davis, 172 SE2d 569. 153 WVa 742 

82 Mo-State v Wilbur, App, 450 SW2d 458 
N J —State V Lippmcott, 307 A 2d 657, 124 NI Super 

498 

N Y —Aimlication of Grossman, 27 N Y S 2d 70, 261 
AppDiv 1112, tearg den 30 NYS2d 624, 262 
AppDiv 977 
Dheretion 

US—US v Schultz, CAMo, 431 F2d 907, app 
after remand 446 F 2d 9, cert den 94 S Ct 2395, 
416 US 988. 40 LEd2d 766 
Ah—Hurst V State, CrApp, 402 So 2d 1124 
Fh —Christopher v State, 407 So 2d 198, cert den 102 
set 1761, 456 US 910, 72 LEd2d 169 
Ga—Ezzardv State,271 SE2d728, 155GaApp 594 
Tex—Qum v State, CrApp, 608 SW2d 937 
W Va—Sute ex rd Foster v Gainer, 272 S.E2d 666 
\yyo—Jackson v. State, (QA P2d 751, cert den 101 
SQ 2327, 451 US 989, 68 LEd2d 848 

Standard 

US.—US v Schultz, CAMo, 431 F2d 907, app. 
after remand 446 F 2d 9 Cert den 94 S a 2395. 
416 US 988, 40L£d2d 766 
Fuhmg eaepmUtion 

US—US v Schultz, CAMo, 431 F2d 907, app 
after xemand 446 F 2d 9 

NC—State v Easterlmg, 268 SE2d 800, 300 NC 
594 

Paychiatric gerricaa 

US—us V Schultz. CAMo. 431 F2d 907, app 
after lemand 446 F2d 9-Payne v Thompson, 
CATenn, 6Z1F 2d 254. cert, den 101 S Ct 788, 
449 us 1063, 66LEd.2d 607. 

Ah-Streeter v State, CrApp. 406 So2d 1024> wnt 
doi 406Sa2d 1029,cert den 102Sa 1984.456 
UA 932.72LEd2d450 

Anz—State v Blsnlonship, App.. 622 P 2d 66. 127 
Anz 507 

Cd—People v Hunt. 184 CdRptr. 197. 133 C A3d 
543, 

DC-JXA)Sonv UJS, App. 426 A 2d 361 
Oa.—Banchaid v States 276 S.E 2d 593. 247 Oa 415 
Idaho—State v Ohn, 648 P 2d 203, 103 Idaho 391 
Ind—UndeduU v State, 428 N.E2d 759 
Mich—People v Dumont, 294 N W2d 243, 97 Mich 
App 50 

Miss—BuUock V State, 391 So2d 601, oert den 101 
S.a 3068, 452 US 931,6 LEd2d432 
NY—Matter of Madraca, 451 NYS2d 338, 113 
Miso.2dl044 

OkT—Maghe V States Cr. ^ P2d 433 
Utah-State v Wood, 648 P2d 71 
Motion held too late 

Oa—Fiessd v State, 292 S.E.2d 553, 163, OaApp. 
188 

Mo^-State V. Bibbs, 461 SW2d 755 
Showing of neceaatty required 
Anz—State v Oxeenawalt. 624 P2d 828, 128 Anz 
15a cert den 102 $Ct 36A 454 U.S 882. 70 
LEd2d 191 

m—Fepph V Glover, 273 NB2d 367, 49 02d 78 
Additioiifll payridatric testimony properiy de» 
nied 

Aik-Hayes v State, 625 SW2d 498, 274 Ark 44a 
app after remand 645 SW2d 662, 278 Ark 211. 
oert den, 104 Sa 198, 464 US 865, 78 LEd2d 
173 and 104 S.a 1331,465 US 1051,79LEd2d 
726 

Kan—State v Campbdl, SCO P2d 21. 210 Kan 265 


Ind—GnfBn v State, 415 NE2d 6a 275 Ind 107 
Md—Johnson v State, 439 A 2d 542, 292 Md 405 
Va-Justus V Com , 266 S E2d 87. 220 Va 971, app 
after remand 283 SE2d 905. 222 Va 667. cert 
den 102 Sa 1491, 455 US 983,71 L Ed 2d 693 

Forensic chemist 

US—US V Eib, C A Colo, 596 F 2d 412, oert den 
loose 97, 444 US 848, 62 L Ed 2d 63 
Ga—Waters v State, 293 SE2d 333, 249 Ga 671 

84 Kan—State v Taylor, 447 P2d 806, 202 Kan 
202 

It has been held that whether there 
should be an expert witness appointed 
at the state’s expense is best 1^ to the 
trial court’s discretion.*^* 

843 us—Stokes v us, CAInd, 652 F2d 1, on 
ttmand 538 FSupp 298, affd C A, 703 F2d 572, 
cert den 104 Sa 124, 464 US 836.78LEd2d 
122 

Cal—People v. Hunt, 184 CaIRptr 197, 133 C A 3d 
543 

Colo—Dolan v People, 449 P2d 828, 168 Colo 19 
Fh—Thomas v State, App 4 Dist, 416 So2d 890 
Qg —Buttnim V. State, 293 S E 2d 334, 249 Oa. 652, 
cert den 103 SC 801, 459 US 1156,74LEd2d 
1004, rdi den 103 sa 1451, 460 US 1048, 75 
LEd2d 804 

Tex —^Reevet v State, App 7 Dist, 632 S W 2d 662 

§ 469. Payment 

85 Or—state v Secreto, 636 P2d 438, 54 Or App 
709. 

Reftud 

SD-Statev Pwkkoh, 241 NW2d 563, 90SD 335 

pgynble on aaieismait 

m— People V NichoUs, 359 NE2d 1095, 4 DLDec. 
143, 45 niApp3d 312 

"Avaflflbh for payment** 

U3-US. V Biaoewea CANY, 569 F.2d 1194 

Indigent defendant 

Or.-«awk v. State, 626 P 2d 931, 51 OrApp. 655. 

GaL—People v Hsmaon, 173 CaIRptr 274, 118 
CASdSupp 1 

Fees assessed as part of costs are to 
be remitted to the proper recipient un¬ 
der statute.**'^ 

85.1 Neb.—DeCamp v City of Linoolii, 277 N W2d 
83, 202 Neb. 727 

N.C—BlackweU v Monhgiie, 190 SB2d 384, 15 N.C 
App 564 

Payment of costs by any one of jointly 
tried and convict^ defendants re¬ 
leased tiie remaining defendants from 
obligation to the extent of any pay¬ 
ment so made,*** 

853 Wyo—Arnold v Stale, 306 P2d 368, 76 Wyo 
445, 65 ALJl2d 839 

No prqjodke to defendant paying entire coete 

Ky-8hdton v. Com, 471 S WJd 716 

There is no constitutional prohibition 
against requiring a convicted person to 
ultimately pay counsel costs when he 
is indigent at the time of the criminal 
proce^ings but subsequently a^uires 
the means to bear the costs of his legal 
defense.***® 

85.10^ us—us V Fhekney.DCMo,491 FSupp 
82 
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Other matters with respect to pay¬ 
ment have been adjudicated by the 
courts.*® 

85.15. **CUDiinologlGal ftind** created OlegaDy 

Upstate V Paiker. 423 So 2d 1121 

§ 460. Remission 

page 703 

86 Co!m--Statev Rflddielc,94A2d613, 139Gonn 
398 

Fa—Com v Haiiu, 65 MontgCo 304^ 64 Yoric Leg 
Rec IS 

Propeiiy refined 

Fa—Com v Soudam. 165 A 2d 709, 193 FaSuper 
353 

§ 461. Remedies for Collection 
against Defendant 

The vacation of a conviction after a 
guilty plea, in a postconviction proceed¬ 
ing, based on a subsequent decision 
dedarmg the statute under which ac¬ 
cused was convicted mvalid requires 
that court costs imposed on accused in 
such proceeding be remitted.*’® 

VfJ5 Ala—Bx paxte McCurlcy, 412 So 2d 1236. on 
remand 412 So 2d 1239, cert den 102 S a 2296, 
456 US 1006, 73 LEd 2d 1301 
m—Feoplev Meyerowitz, 335 N E2d 1. 61 m2d 200 
88 US—Anderson v EUington, DCTenn, 300 
FSupp 789 

Iowa—LaRue v Bums, 268 NW2d 639 
Miaa—Taxnnta v State, 219 So 2d 170 
Oluo—Strattman v Studt, 253 NE2d 749, 20 Ohio 
St2d9S. 

Okl—Whaley v Diatnct Court of Mayes County, Or, 
422F2d227 

Fa—Com v Denaon, 40 A2d 895, 157 FaSiqier 
257—In re Collection of Fmes, Costa, Forfeited 
Bail and Reoognizanoea, 76 FaDist & Co 456 

District attorney liald reqnired to aatbt m col¬ 
lection 

Fa—In re Fmes, Coeta and Fotfehed Reoognizancea, 76 
D & C 456, 3 Lyeommg Co LR. 1 

Warden of penitentiaiy can not enforce payment 
Okl-Calcatcfaerv Fage^ Cr. 437 P 2d 284 
Special notice of indigent’s lig^t to contest 
Talae of serWees 

N J —Stromda v Office of Fubhe Defender, 338 A 2d 
202, 134NJSiiper 21 

89. Snmmary remedy nttarallable 

N.Y—Peoidev Didd, 145NYS2d 769,286AppDiv 
1150 

90. m— People v Nicholb, 359 NE2d 1095, 4 HI 
Dec 143,4SinApp3d312 

91. RfibalNiiscinent of comity for connsel a;^ 
pointed to delnid defendant 

Midi—Davttv Ziem, 178 N W 2d 92a 383 Mich 717 
92 Ala-Smith V StBta^Cr,283So2d 662, 51 Ala 
App 212 

94 Ala—Coibbv City ofBirmnighain, S5So2d 752, 
36A]aApp 339 

Stntnte profidind for confeision of Jodginent for 
fine and cotta preraila 

Ala.—Walker v State, Cr, 266 So 2d 322, 48 AlaApp 
318, oertusan denied 266 So 2d 325, 289 Ala. 75^ 
oert den 93 SO. 1401, 410 US 939, 35 L.Ed2d 
dOS, leh. den 93 S.a 1905, 411 US 94a 36 
L.Ed2d403 

95. y- ^ So. 922, 29 AlaApffc 

Itosi-IdRiie V. Bon^ 268 nV 2d 639. 


§ 462. -Action 

page 704 

13 lowar—CJJS. qnoted at tengOi in Woodbury 
County V Anderson, !64NW2d 129, 134 

Ohio—Ex parte Wilson, App, 183 N E 2d 625 

14 m—People V NichoUs, 359 NE2d 1095, 4 lU 
Dec 143, 45 m App 3d 312 

§ 463. — Execution 

16 lowa^LaRue V Bums, 268 NW2d639 
Kan—State v Shannon. 398 P2d 344, 194 Kan 258, 

oert den 86 Sa 172, 382 US 881, IS L.Ed2d 
122, reh den 86 SCt 298, 382 US 922, IS 
LEd2d238 

Miss—Tamnta v State, 219 So 2d 170 
Ohio—Ex parte Wilson, App, 183 N E 2d 625—With¬ 
erspoon V Belt, 201 NE2d S9a 177 Ohio St 1 

Notice to indigent should inform to goyeming 
statute or mle 

N J —Stromski v Office of Public Defender, 338 A 2d 
202, 134 NJ Super 21 

Seiznre of indigent’s flinds mroneons 

Ind—BergdoriF v State, App, 405 N E 2d 550 

17 Ill—People V NichoUs, 359 NE2d 1095, 4 IH 
Dec 143. 45 Ill App 3d 312 

§ 464. -Imprisonment 

page 705 

25 US—Anderson v Ellington. DCTenn, 300 
FSupp 789 

Fla—Bdl V State. App, 249 So 2d 706—Owens v 
State, App, 253 So 2d 471 

m— People V Taylor, 81 NE2d 463, 401 HI 11 
Mich—People v Tims, 339 NW2d 488, 127 Mich 
App 564 

NJ—State V De JBonis, 276 A2d 137, 58 NJ 182. 
ND—State V Allied, 254 N W2d 701 
Ohio—Ex parte Wilson, App, 183 N E 2d 625—Stratt¬ 
man V Studt, 253 NE2d 749, 20 Obo St 2d 95 
Tenn—State ex rd Dillehay v Wbte, 398 S W 2d 737, 
217 Tarn 524 

WVa-State ex rel Titus v Hayes, 144 SB 2d 502, 
150 WVa 151 

It has been held that a state cannot 
constitutionally include court costs in 
computing time to be served by an 
indigent under a statute providing for 
commitment to jail for nonpayment of 
fmes and costs.“® 

25 J Ohio-Strattman v Studt, 253 NE,2d 749, 20 

Obo St 2d 9S 

Statute not making coats part of fine or penalty 
US,—KcHy V, Scbxmflekl, DCMd, 285 FSupp 732 

In some jurisdidionS; statutes pro¬ 
hibit imprisonment for nonpayment of 
costa."-*® 

25.10. No retroactiye effect 

Dd-State v Bendv, Svper^ 283 A2d 847 

It; has been held that imprisonment) 
based solely on inability to pay costs, is 
unconstitutional." " 

2505 Fla—Hunter v State,, 357 So2d 778 
ni -People V NichdUa, 359 NB2d 1095, 4 ELDec 
143, 45inAlv3d3ta . i 
NM-8tete V Chamz, ^ 52) POd 104a 86 NOl 
199, certunan rfepied »1 P2d 103a 66 NM. 189 

26 Ala—Fendley v State, 53 So 2d 397, 36 Ala App 
149, ocft den 53 SoOd 398, 255 Ate. 656- 
Founden v State, 74 Sa2d 64a 37 AteApp 
687—Holt V State. 133 SoOd 511* 41 AteAigi 
397 


COSTS. §464 
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Fla—Dixon v Mayo, 64 So 2d 176 
Idaho—MoUendorf v State. 173 P2d 519, 67 Idaho 
151 

Iowa—LaRue v Bums, 268 N W2d 639 
Miss —Smith V City of Louisville, 60 So 2d 601, 215 
Miss 213 

Okl-Galcatcher V Page, Cr. 437 P 2d 284 
Tex —Ex parte Taylor. 155 S W 2d 815. 142 Tex Cr R 
640 

Galcnlatum hdd error 

Ala—Tolbert v State. 66 So 2d 196, 37 AlaApp 228 
Liability released upon compliance with insol- 
yency laws 

Pa —In le Fmes, Costs and Forfeited Recognizances, 76 
D ft C 4S6, 3 Lycoming Co L R 1 

Statute construed 

Dd—Dodey v Rhodes, 135 A2d 114, 11 Terry 479 
Tex—Pnntt v State, Cr. 508 SW2d 832 
Statute held inapplicable 
US—Kdly V Schoonfidd, DCMd. 285 FSupp 732 
NC-State V Bryant, 111 SE2d 591, 251 NC 423 
Statute held unconsdtational 
US—Morru v Schoonfidd, DCMd, 310 F&ipp. 
554 

27 Ala—Roberts v State. 21 So2d 289, 32 Ate App 
2a cert den. 21 So 2d 291, 246 Ate 501—Pound¬ 
ers V Statev 67 So 2d 282, 37 AlaApp 316— 
Dorch V Qty of Opelika, Cr. 281 So 2d 666 , 50 
AlaApp 612 

NJ—State V De Boms, 276 A2d 137, 58 NJ 182, 

The imposition of additional impris¬ 
onment for the failure of an mdigent 
defendant to pay costs has been upheld 
where the total amount of imprison¬ 
ment imposed is below the maximum 
statutory period,"® 

28.5 La—State v Swartz, App 1 Or, 444 So 2d 
660 

29. Spedflcations in judgment' 

Ate—Dunn v State, 83 So 2d 253, 38 AteApp 343 
Twdigien^ defendant 
Fla—Oaiy v State, App, 239 So 2d 523 
31 Smee the pnbUcatlmi of Cocpos Jnria Secimidam 
one of the cases cited m support of the text mle 
has been disapproved m a case holding that de¬ 
fendant can be committed lor costs where a fine 
has not been imposed—Wilhams v State, 28 
So 2d 691, 158 Fla 415 

page 706 

35 Okl—Ex parte Arnett, 225 P2d 381, 93 Older 
116 

Tex—Ex parte Morgan, 262 S.W2d 728,1S9 TexCrR. 
241 

38 US—Dillehay V White, DCTenn, 264 FSupp 
164 

Tenu^WOsoa v Sloan, 438 SW.2d 75, 1 TeonCr. 
App 263. 

40 Ate—Fuller v Stated supra, n 26—Warren v 
State, 25 So 2d 695, 32 Ate App 302, cert den 25 
So2d 698, 247 Ate 595. 

Confennity of mbaeqiient order to sentence 
NC-State V. Bryant, 111 SE2d 591, 251 N.C 423. 
42. Ala-Cook y State, 35 So2d 623, 33 AteApp 
607—Breedwdl v States 44 So2d 806, 35 Ate. 
.App. m 

44 Ala—Quggav Stated 121 80 24 926 40 AlaApp 
673 

45. Ate.—Cock v States tupn, a 42F-<auanpiaa v. 
State, 44 So2d 616 35. AteApp 7. out den. 44 
80 . 3 d 622*. 353 Ate. 436-TeRdl V. Stated 53 So2d 
626 36 AlaApp 109 * 
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§466 COSTS 

Pag* 706 

§ 465. Remedies for Collection 
against Prosecutor 

48. Settfaig aside grand jury findingi as to 
eoats 

Pa—Com V Brown. 56 Dtiq^Co 309 

§ 466. Remedies for Collection 
against State, County, or 
City 


page 707 

55 Pa—Whiiby v Fayette County, 14 D ft C2d 
314, 20 Fay LJ 81 

56 Pa—Com v Fomdexter, 447 A 2d 1387, 301 
Fa Super. 454 

§ 467. Lien and Enforcement There¬ 
of 

60 m— Peofde v NichoOs, 359 NE2d 1095, 4 lU 
Deo 143,4SlUApp3d312 

NJ-8titev.SteveDa,44A2d713. 133NJUw 488 

ND—State V Allred, 254 N W2d 701 

Lien not antliorized 

Mont —Petition of Hunguiger, 456 P 2d 304, 153 Mont 
445. 

Notice to describe Indigenti right to contest 
▼alne of serrices 

NJ —Stroinda v Office of Public Defender, 338 A 2d 
202, 134 NJ Super 21 

Right to ttotioe and hearing 

Fla.—Otyea v States App, 315 So 2d 221 

61 Oar-4Wlv Fanncner, 18SE2d749, 193 Ga. 
413 

$ 468. In General 

69. Mo—State v Jennings, App, 555 S.W2d 366. 

NJ3.-State V Hagge^ 231 NW2d 773. 


ni— People V Nicholb, 359 NE2d 1095,45 01 App 3d 
31Z 

70 ND—State v Flohr, 259 N.W2d 293 

AppHcatlon in lower court rcgnired in fliit in- 


Uaho-State v. Thomaa, 355 P2d 674, 82 Idaho 473 

Attomey*b tbes 

US—US V Martmez, DCTex, 385 F.Sapp 323, 
affil,CA, 522 F2d 1279, cert den 96 80,1498, 
425 US 906.47L.Ed2d 756. 

Attorneys fees fixed by lower court 
Mont—State ex lel McKenzie v Dntxict Court of 
NmthJiidicialDut,S29P2d 1406,165Mont 300 

72. Apportionment of costs 
Kan-State v Cuezze^ 589 P2d 626, 225 Kan 274, 
mod. on oth gidt, 595 P2d 723, 225 Kan 468 
Wadi—McOee v State, 527 P2d 1129, 12 WaduApp 
24 

§ 469. Dependent on Disposition of 
Cause 

Library References 
Costs «»317. 
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76 Mus-Coimor v Com, 296 N£2d 172, 363 
Masi 572. 

Mteh-People v Smith, 53 NW2d 595, 334 Midi 
10-Peo|de v Wilha, 136 NW2d 723, 1 Midi 
App 428 

Ma-Cnunerv. Smith, 168 SW.2d 1039, 350 Mo 736 
ND-8tatev Hagge^ 231 NW2d 773 
P*— nftmmrtnw MWi v. Olad, QuarSess., 51 Daiiph 
207 


No costs allowed 

Ala—Swicegood v State, 168 So 2d 624, 42 Ala App 
492. cert den 168 So2d 626, 277 Ala 702, cert 
den 85 Sa 916, 380 US 92a 13 LEd2d 804 
Fla—Masters v State, A{^, 3S8 So2d 1143 
ni— Peoplev S8sa,392NE2d399.29IllDec 842,73 
mApp3d554 

Mich—People v. Ansdiutz, 36N W2d 224, 333 Mich 
375 

Matter of discretion 

Wash—State V Braun, 509 P2d 742, 82 Wadi 2d 157 
Mmn—State v Swenson, 203 N W 2d 388, 295 Mmn 
526 

80 Oa—Ricfaaxdson V State, 74 SE2d 15, 87 Ga 
App 397 

§ 471. Persons Liable 

86 US—^Kedmerv Humphrey, DC Pa, 87 FSupp 
717 

Fla—DePauhs v Judges of Diat Court of Appeal, 
Fourth Dist, 373 So 2d 663 
m—People V Hodges, 387 NE2d 29, 23 BlDec 572, 
69 m App 3d 113 

Md—Lucchesi v State, 194 A.2d 266, 232 Md 465, 
cert den 84 set 70a 376 US 932, 11 LEd2d 
651 

ND—State v Packmean, 270 N W2d 336 

Defendanf s relatives may not be re¬ 
quired to pay costs of an appeal.*^* 

86J US-US V Scharf, DCPa, 354F.$upp 4Sa 
aifd,CA,480F.2d 919 

87 US—US ex rd Anderson v Overiade, DC 
Xnd., 149 F Sapp 425 

Mo-State v Chadten, 251 SW2d 82, 363 Mb 37D 
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92 Mass—Sdamo v Com, 227 NE2d 518, 352 
Mass 576 

Mmn-State v Walters, 113 NW.2d 468, 262 Mmn 
26 

Fa—Com v Mohnan, 14 D ft C2d 794 
Compliance with statute as prerequisite 
m—People y. Fox, 288 N£2d 50a 7 mApp 707 
Mum—State v Counolle, 97 N W2d 472, 255 Mum 
384^ 75 A.LR2d755 

Fee of connsd for indigent accosed 
Or-Spencer v Gladden, 369 P2d 129, 230 Or 162 
Ezpenaes inemred by connael for indigent ac> 
cnied 

Or^Spenoer v Gladden, 369 P2d 129, 230 Or 162. 
Where jndgmoit lereraed 
Mass—Alegata v Com, 231 NE2d 201, 333 Mass 
287 

93 Fla.—Dude County v Sanaom, App, 226 So 2d 
278 

Mich-In re Intervention of Atty Gen, 40 NW2d 
124k 326 Mteh 213 

94 Fla-Potter v. Mayo, 188 So 784, 137 Fla 593, 
cert den 60 $a 170, 308 US 608, 84 LEd. 
509 

95 Mmn-State V Hicks, 222 NW 2d 345 

§ 472. Disbursements in General 

97 Fla—Wood v City of Jacksonvilte App, 248 
So 2d 176 

Va^ames v Oty of Norfolk, 142 $JB2d 746 

In the absence of authoiity, statutory 
or otherwise, a defendant is not enti¬ 
tled to his disbursements on appeal^’ 

X5, Ihdigeint defendant not entitled to free 
tnmacript or trial record 
NY-^eoidev Alvanz, 355 NY S 2d 25a 78 Misc 2d 
139 


§ 473. Amount and Items Taxable 
or Recoverable 

3 US—In re Johnson, DCCal, 129 FSupp 758 
Nev—Hancock v State, 397 P2d 181, 80 Nev 581 
Pa.—Commonwealth v Green, 29 A 2d 491, 346 Pa 

172 

§ 474 , -Against Defendant 
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4 Conn—State v dark. Or AD, 237 A 2d 105, 4 

Conn Or 370, 

Fla —Bnzzie v State, App, 120 So 2d 27 
m—People V NichbDa, 374 NE2d 194, 15 mDeo 
759, 71 m 2d 166 

Pa—Com V Hershman, 89 FaDist ft Co 594, 13 
Lawrence LJ 87 

No costa taxed for printing state’s appendix 
where evidence not in narrative form 
Coim.-State v Bill, 135 A2d 752, 146 Conn. 693 
State denied costs where brief not filed on time 
Waah-State v Dana, 439 P2d 403, 73 Wash 2d 533 
Aetnal costs of jury held impn^erly taxed 
againat defondant 

Neb—State v Stanoeheck, 180 N.WJd 226, 186 Nev 
17 

Defondant properly taxed 
Mum—State v Johnaon, 216 N.W2d 904, 299 Mhm 
143 

Wash—City of Seattle v Sniq. 625 P2d 179, 28 Wash 
App. 613 

Diacretion Of trial court 
ND.—State V Jensen, 265 NW.2d 691 App. after 
remand 282 NW2d 53 

6 NC—State V Miller, 233 SE2d 662,32 NC App 
77a cert den 235 S.E2d 787, 292 NC 733. 

Imposition of costs on olfonding attorneys war¬ 
ranted 

Ka]i.p-Statev Hazdwood,498F2d 607,209Kan 649 
Defendant responriUe for cost of preparing 
transcript 

On—Hall V State, 293 SE2d 862. 162 OtA^ 713. 

7. Pnrpoae of mle 

Va-Hundtey v. Com, 69 S£2d 336, 193 Va. 449 

Necessary matter 

US—Xdlay v US,CAOkl,202 F2d 838 
Va—Hundley V Com, supra 

8. m— Peoplev NibhoUs, 374NB2d 194,15 m Deo. 
739, 71 m 2d 166 

Iow»-State V Onffin, 135 NW2d 77, 237 Iowa 852 
Waah—State v Agren, 650 P 2d 238, 32 Wash App 
827, mod <m oth grds 660 P.2d 1145 

§ 476. -Against County 

11 Pa—Com v, Neft 24 Beaver 18. on remand 179 
A2d63a407Fa. 1 

Under some* statutes the county may 
be liable for all costs below, as well as 
the costs of appeal.*^ ^ 

17.5. On reversal 

Mass-Sdamo v Com, 227 NE2d 518, 352 Mass, 
576 . 

§ 477. Against State 

18 Michv-Peoide v Bnnrell, 175 NW2d 313, 21 
MichApp 451 

Qr^~State V Bailey. 301 P2d 545.208 Or, 321 
Wia^tate V Schneidewind, 176 NWJd 303, 47 
WnJd no 

On reversal and ifemand for new trial appeal 
coats bnt not trial coats are recoverable 
Aik-Powdl V. State, 345 SW2d 8, 233 Ark 438 
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Transcript not required 

Ky—Stinnett v Com. 452 SW2d 613. app after 
remand 468 SW2d 784^ cert den 92 SO 541. 
404US 994v 30LEd2d 546 
Mont —Petitum of 0*Rouilce^ 425 P 2d 322. 148 Mont 
445 

Wia—State v Sdmeidewind. 176 NW2d 303. 47 

Wi8 2 d no 

Only trial costs authorized 
Tenn—Becton v State, 506 SW2d 137. cert den 95 
Sa 83. 419 US 847.42 LEd2d76 
19 US—Smith V US. CA.Tenn. 421 F2d 1300 
Mo—State v Ball. App. 158 SW2d 182 
NJ-Statev Ford. 224 A2d 13a 92 NJSuper 495 
Or—State v Bailey. 301 P2d 545. 208 Or 321 
Where no appeal pending 
Ohio-State v Henry, 235 N E 2d 533. 13 Ohio App 2d 
217 

To be entitled to copies of all records 
and transcripts at state’s expense, de¬ 
fendant must show meritorious reason 
for wanting such records and tran¬ 
scripts.*** 

2L5 US—Gurley V Superior Court of Mecklenbutg 
County. CANC, 411 F2d 586 

Record of aireat, trial, and conyiction 
Mont —Petition of OKourke^ 417 P 2d 226, 148 Mont 
93 

Meritorious reason not shown 
Mont —Petition of O'Rourice, 417 P 2d 226, 148 Mont 
93 

Indigent defendant 

Kan—state v, Jordan, 551 P2d 773, 220 Kan 110 

§ 480. Remedies for Collection 

page 711 

Writs of execution have been disal¬ 
lowed against various governmental 
bodies.*** 

28J. Against state 

Ark—PoweU v State, 345 SW2d 8. 233 Axk 438 

Againat county 

Ark—PoweU v States 345 SW2d 8. 233 Ark 438 

page 712 

COTILUON. The word "cotfflion” 
means a dance and it could be a dance 
of any nature.***® 

USO N.Y—Intenational Dcbutanea Ban. Inc v 
National Councd of Negro Women, Ine. 240 N Y 
S2d US. U6. 38Muc2d628 

COTT SYSTEM. A system of record¬ 
ing land records.*^*® 

17J0 Md—Corcoran v Abstract & Utle Co of 
Md. 143 A2d 808. 809. 217 Md 633 

COTTAGE, 

The term has been contrasted with, 
' and held not to include, an apartment 
or multiple dwelling house.*®* 

20.1 Fa—PooonoManorAas*nv Allen. 12A2d32. 
35, 337 Pa 442 

COTTON. 

As a Noun 

' ‘ Grabbot cotton or grabbots. 

page 713 

SmiJf partides of refuse cotton, de¬ 
tached from, but left with, the se<^ in 


the first process of ginning and gener¬ 
ally recovered from the seed by a pro¬ 
cess of regmnmg; they are also called 
“oil-mill motes.” 

34wl CRl —Chicago. RI A P Ry Co v Cleveland. 
160 P 328. 33a 61 Okl 64 

Other phrases: 

38 **Seed cotton" is cotton m its natural state — 
Bimdifield v Tanner, 178 SW2d 681. 683, 142 
Tex 404 

As an Adlective 

Other phrases: 

page 714 

Additional phrases employing the 
word “cotton” are set out in the 
note.** * 

58.1. Phrases 

(1) "Cotton classer," and "public cotton elaaser "— 
Draton V Alabama Cotton Oo^ Ass'n. 7 So 2d 504^ 
506, 30 Ala App 429 

(2) "Cotton or sugar plantation” is an estate or &nn 
devoted to the cultivation of cotton or sugar—Atty- 
Gen V State Bd of Judges, 38 Cal 291. 295 296 

COTTRELL PRECIPITATOR. A de¬ 
vice or principle which is designed to 
take the foul materials out of a gas 
stream by inducting a high voltage 
electrical current mto the stream and 
thereby causing the foul materials to 
be precipitated. 

Mo—Kell^ v National Lead Co, 210 SW2d 728, 
732, 240 Mo App 47 

COUNSEL. 

As a Noun 

Phrases' 

page 715 

Additional phrases are set out in the 
note.*^* 

78.1. Phrases 

(1) "Tiding counsel ” That one of two or more 
0001 ^ employed on the same sde m a cause, who has 
the pnncipal management of it—Black L D 
C2) "Of OQunad ** A phrase commonly applied m 
pra^ioe to the counsel employed by a party m a cause, 
and particularly tp one employed to assist m the prqn> 
ration or management of a cause, its presentation on 
ai^ieal. but who is not the principal attorney of record 
for the party—Black L D 
46 CJ p 902 note 91 

(3) "Senior counsel'* Of two or more eounad re- 
tamed on the fsmq aide of s cause, he is the "senior” 
who IS the elder, or more important m rank or estima- 
tum. or who la diatged with the more difRcult or 
important parts of the management of the case-Blade 
LP 

COUNT. 

As a Verb 
page 715 

Other phrases which has been adju¬ 
dicated.^^ 

95.1 "Coontad oaf* as meaning to exclude btm coa- 
sideration, prevem accession to office a fiaudu- 
lent return or count of voted oadt—Hdtz v Alton 
Telegraph Printing Co^ S7 N^Bld 137. 139. 324 
OLApp 1 r 
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COUNTENANCE. 

As a Verb 
99. Sunilarly d«6ned 

(1) "Countenance" means to encourage^ fevor. tp- 
prove and its aynonyms are sanction, endorse, support 
—Snider v Wimberiy. 209 SW2d 239. 242, 357 Mb 
491—Hbockv SS Kiesge Co. App, 222 S W2d 568. 
571, affe. Sup. 230 SW2d 758--Clieckeye v John 
Bettendorf Market. Inc. App. 257 S W 2d 202 

COUNTER. 

As a Noon 

Counter letter. 

In the shoemakmg art, the word is 
used in two senses: 1. To indicate an 
entire quarter portion of an upper. 2. 
To indicate not the entire portion of 
the upper, but an element which rein¬ 
forces and stiffens the rear portion of 
the upper * * 

1.1 us— InreDnch, 112 F 2 d 794, 799, 27 CCP 
A Patents 1321 

As an Adiectiiye 

5 La.—Standard Oil Co of Louisiana v Futral, 15 
So2d 65, 73. 204 U 215—Louis v Qaniaon. 
App. 64 So 2d 254. 257 

Similarly defined 

(1) A "counter letter" IS a secret act which la reduced 
to writing and which la the true representation of the 
will of parties to a sunulated contract-Morgan v 
Hathaway, U App. 77 So2d 169 173 

page 717 

COUNTERFEIT. In common usage, 
the fabrication of a false image or 
represent; ** the imitation of, an instru- 
ment that is authentic such that a paj^ 
ty IS deceived'on the basis of the quali- 
iy of the imitation.** * 

12 Md-Smith v State. 256 A2d 357, 360, 361, 7 
MdApp 457. 

12.1 US—Capital Bank of Chicago v Fidehty ft 
Caa Co ofNewYork.CAIll.414F2d986.989 

Counterfeiting, used generally and 
in its broadest sense, means the mak- 
mg of a copy of an instrument without 
authority or right and with a view to 
deceive or defraud by passing the copy 
as original or genuine.*** 

12.5 See the titles Counterfettmg and Fotgeiy 

COUNTERFEITING 

§ 1. Definitioiis 

Library References 
CJounterfeiting et seq. 
page 719 

1 U S—CJJS. otod m State Bank of Poplar Bluffy 
Maryland Caa Go. C A Mb. 289 F 2d 544.548— 
CjA dted m US V >Andecion. CACal, 532 
F2dl218. 1224.cert den 97Sa 1111,429US. 
839.S0LEd2d 107 

Defined as adtfectire 

US.—First Nat Bank of S.C of Columbia y Glens 
FaHsXna Co.DCSC. I97FSupp.264,265.266, 
OQOth grd8..CA.304F2d856 
5 US—fint Nat Bank ft Truat Co. of Qldahiwna 
Oty, Old V U.S Fialehty ft Ouaranly Co, C A 
Okl, 347 F2d 945. 947. 
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§1 COUNTERFEITING 
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Oa—Curbs v State, 55 SE2d 758, 80 QaApp 244 
6 US—CJ^ cited bi State Bank of Poplar BluiTv 
Maryland Cas Go, CAMo. 289 F2d 544, 548 

*<Fa]se making” 

Colo—U S Flddity & Guarinty Co v Fust Nat Bank 
of Fort Morgan, 364 P2d 202, 147 Ccdo 446 

§ 6. -Coins and bars 

page 720 

20 US—US V Mock, DCCal, 143 FSupp 661 

Statute construed 

US—US V Reiger, DCHawan, 163 FSupp 799 
21. **Fordgn goTemmenf** oonstmed 
US—US V Oertz,CAHawan. 249F2d662 

§ 7. -Bills and Other * Obli¬ 

gations 

page 721 

23 US—Webb V US, CAKy, 216F2d 151 
Mass—Com v Seville^ 233 NE2d 9, 353 Mass 458 
Ohio—Edgington v Olassm^er, App, 168 N E 2d 425 
Federal reserre bank note 
US—US V On8inote,CAColo., 546F2d844 
Postage stamp 

US^Errmgton v Hudspeth, CCAKan, 110 F2d 
384, 127ALR 1467, cert den 60SCt 1087,310 
US 638, 84 LEd2d 1407—US. v QofS. CA 
NY. 487 F2d 492, cert den 94 Sa 2410, 416 
US 995, 40 LEd 2d 774 

Statute yalld 

US—Wagner v Smum, DCMo, 412 F.Supp 426, 
affd,CA.534 F2d833 

Purpose 

US-US V LeMon, CAUtah, 622 F2d 1022 
ObUgMloas not Indnded 
UR-US V AnzakxK, CAJ^Y, 626 F2d239 
30 U.S-IUA)ert8 V US, CACal, 331 F2d 502 
31. Statute construed 

US-US V Otosh,CA.NY,342 F2d 141,cert den 
85 set 1767, 381 US 936. 14 LEd2d 700 

§ 8. — Validity of Subject Matter 
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38 US—US V Oertz. CAHavan, 249 F2d 662 

§ 9 , _ The Act 

39 US-Ounm v Sanford, CCAOa, 145 F2d 
229. 

Counterfeiting in violation pi a stat 
ute occurs when a blank coin is res¬ 
truck with counterfeit dies/*® 

4L5. US—US V Wilson, CATez, 451 .F2d 209, 
oertden 92Sa 1298,405 US 1032,31 L Ed 2d 
490 

44 US—US V Brunson, CAlnd,, 657 F2d 110, 
cert den. 102 Sa 1019, 454 US 1151, 71 
LEd.2d306 

§ 10. -Intent 

4dL trS^Webb v US, CAKy, 216 F2d 151— 
^Wagier v Simon, DCMo, 412 FSupp 426, 
iai.CA, 534F2d833 

Gopscal foteat to defraud essential 
Ua.r-US.v Wdkenon, CATez, 469 F2d 963, cert 
dee. 9? act ISIS, 410 VS 986, 36 LEd2d 184 
V DCMum, 44 FSupp 

y. B^anowitz, C A N Y, 176 F 2d 732, 
0^ Ab^TOSLCl 188, 338 US 886, 94 LEd. 
S44iMfu|kafosrds.70SCt43a339Ua56, 
- ' 94 LJBimlaS V Sheitaer, DCNY, 273 
FSupp 977, afld., CA. 410 P2d 337, oert den 


90 aa 68. 396 US 825, 24 LEd2d 76, cert 
den 90 set 127, 396 US 859, 24 LEd 2d 110 

§ 11 . Similitude 

49 us— Webb V US,CAKy, 216F2d 151—Ko¬ 
ran V us, CA.Fla,408 F2d 1321,cert deU 91 
SQ 1603,402US 948, 29 L Ed 2d 118—U S v 
Johnson,CAOsl.434F2d827—Uav Chodor, 
CAMass, 479 F2d 661, cert den 94 SC 254, 
414 U.a 912, 38LEd2dlSl. 
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51 US-US V Johnson. CACal, 434 F2d 827 

52 US—US V Odhnsn, Bupn* n 52 

53 US—US V Srmth,CA.Va,318F2d94—US 
V Brunson, CAlnd. 657F2d no, cert den 102 
sa 1019, 454 U a 1151,71 LEd 2d 306 

54 US—Wholesalers Veodonof Tezss, Inc V US, 
DCTez, 361 FSupp 1043 , afiH, CA, 486 F2d 
1402 

§ 12. Alteration and Debasement 
Library References 
Counterfeiting «»7, 8 

58 us—Roberts V Hunter, CCAKan, 140 F2d 

38—U.S V Sheiner, DCNY, 273 FSupp 977. 
afEd CA, 410 F2d 337, cert den 90 Sa 68, 
396 US 825, 24 LEd.2d 76, cert den 90 SC 
127, 396 US 859, 24 LEd 2d 110. 

59 U S—Enn^ton v Hudspeth, supra, n 23 

Foreign coins. So as relating to 
alteration and debasement, Congress 
has created two offenses by the en¬ 
actment of 18 U S.G.A* § 381, that is, 
the offense of fraudulently altering, 
defacing, mutalatmg, impairment, dimi¬ 
nution, falsification, scaling, or hghten- 
ing any foreign coins which are by law 
made current,” *** 6r which are in actu¬ 
al use or orailation as money within 
the United States.”” The purpose of 
Congress was the protection of circu¬ 
lating currency, whether made legal 
tender, or accepted as currency in fact 
by circulation.”^ 

75J US-TVsmi V US,, CAOkl, 285 F2d 19 
75.10 Oounteifoiting foreign com sde supra § 6 
75.15 US— V US, CAOkl, 285 F2d 19 
75J0 US-Tyson V US, CAOkl, 285 F2d 19 
^ law made currenf* refers to laws of Con¬ 
gress, not laws of foreign natioiis 
US—1>sonv US, CAOkl, 285 F2d 19 

Odnt not made aoreat mdude Mextean anoo centa* 
V 08 (five cents) 

US—Tyson V US, CAOkL, 285 F2d 19 

United States coins. Under stat¬ 
utes relating to the fraudulent altera¬ 
tion of United States coins,”” **fraud- 
ulent alteration” includes any altera¬ 
tion, whether or not affecting the le^ 
tender value or uti^ of the coin, 
which IS made with intent to defraud 
the Umted States, any i^on or group 
of persons or organizations.”®^ 

75J5 US—Barnett v UR, CAMias, 384 F2d 
848 

75.30. Corns sold as rare collectors^ items 

U,S—Barnett v, U.S, CAMus, 384 F.2d 848 

Violation of statute prohibiting muti¬ 
lation or defacing of a coin occurs 
when a coin is made into a blank.”*®® 


75J5 US—US V Wilson, CATez. 451 F2d 209, 
cert den 92 Sa 1298.405 US 1032,31LEd2d 
490 

§ 15, -Having Possession 

Library References 
Counterfeiting «»11. 
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79 US—Reger V Hudspeth, CCAKan, 103 F.2d 
825, oert den 6080 79, 308US. 549, 84 LEd 
462—Cnmn v Sanford, supra, n 39—US v 
3,827 Coma, DCHawaa. 144 FSupp 740—US ^ 

V Johnson, C AN J, 371 F2d 800 
Possession and tranafor aa separate ertmea 
US—US V Wilkerwm, CATez, 469 F2d 963, cert 

den 93 SQ 1513, 410 US 986, 36 LEd 2d 184 

Poetige stamps 

US—US V Cioffl,CANY.,487 F2d492, cert den 
94 SO 2410, 416 US 995, 40 LEd2d 774 

81 US—US V PitfB.CAAik,508 F2d 1237.cert 
den 95Sa 1958,421 US 967, 44 L Ed 2d 455 

<<Working relatlonslilp** with another haying ae- 
tnal possession 

US—US V Durkm, DCNY, 335 FSupp. 922 

Constrnctiye possession 

US—US V. Zink, CAColo, 612 F2d 511. 

82 US—US V Zmk, CAColo, 612 F2d 511 

85 US-US V McCall, CACaL, 592 F.2d 1066, 
cert den 99 S Q 2061, 441 U S 936, 60 L Ed 2d 
665 

§6 US—US V Litberg, CADI, 175 F2d 20—Hdt 

V US, CAOkl, 404 F2d91^ cert den 8980 
872, 393 US 1086, 21 LEd2d 779, rdh den 89 
SO 1303, 394US 967, 22 L Ed 2d 570—U S v 
Pitta, C A Ark, 508 F 2d 1237, cert den 95 SO 
1958, 421 US 967 , 44 LEd 2d 45S—US v 
Combs, CAKy, 672 F2d 574, cert den 102 
SO 3495, 458 US Ull. 73 LEd.2d 1374 

87 UR—Barbee v US, CATez., 392 F.2d 532, 
cert, den 88 SO 1849, 391 US 935, 20LEd2d 
855 

88 US—Reger v Hudspeth, supra, n. 79. 

91 US—US V Brown, CANY, 348 F2d 661, 
cert den 86 SO 240, 382 U.S. 904, 15 L.Ed.2d 
157 
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92. Uncot sheets of notes 
U S —U S. V Turner, C A Ala, 586 F 2d 395, cert den 
99S.O 1238,440US 926. 39 LEd.2d 480-US 

V Moran, C A Mass, 470 F 2d 742 

93 US-Buhee v US, CATez, 392 F.2d 532, 
cert den 88 SO 1849,391 US. 935, 20 LEd2d 
855 

§ 16. -Uttering and Passing 

page 726 

12 US-Regerv Hudspeth. CCAKan., 103 F,2d 
825.oert den 60SCt 79, 308 US, 549, 84LEd 
462-Meadows V U.S., CCA.CaL, 11 F.2d 718, 
cert den 47 SO 97, 273 US 702. 71 LEd 
848—Curran v. Sanford, C CAOa., 145 F 2d 229 
—Holler V U.S., CA Anz., 394 F.2d 692, cert 
den $9 SO 463, 393 UR 986, 21 L.Ed. 448 

Coins infended for use as ennent money 
US-US. V Falvey, CAMe., 676F2d 871. 

Soliciting another to ntter 
Ohio—State v Dovia, Tapp. 171 
Purpose 

US.-BK)oto V, U.S. CCAOa., 76 F.2d 871—Riggs 

V U8,CAFla.,280F2d750. 

{ffeparste o ff aff t es 

US—US V. Johnson^ D.CN.Y, 269 F.Sitpp 767— 
US. V. WUkenon, CA.Tejc., 469 F.2d 963, cert 
den 93 sa 1515, 410 U.S 986^ 36 L.B<Ud 184 
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Destrnctkm of Ulb held not rijiwg or 
US^Robertsv US, CAFla, 416 F2d 1216 
StBtnte not Tiolated 

US-^S V Goodwin, CAOU, 453 F2d 710t cert 
den 93 SCt 146, 409 US 859, 34 LEd2d 105 

19. IhuulSer for examination by pnithaaer not 

US—US V Wilkenon, CATex, 469 F2d 963, cert 
den 93 Sa 1515, 410 US 986, 36 LEd2d 184 

It IS not necessaiy to convict for 
uttering counterfeit currency that any¬ 
thing of value be actually received m 
exchange for the forged obligation.^* 

26JS US—US V Holmes, CAQ)lo,453 F 2 d 950, 
cert den 92 SCt 1618, 406 US 908,31 LEd2d 
819, and 92 Sa 1619, 406 US 908, 31 LEd2d 
819 

29. Phrtidpation by nndercoTer agents 

US—U.S V Gonzales, CA Anz, 539 F2d 1238 

page 727 

31. Personal drcnlation by accused not re- 
qnired 

US—US V Goodwin, CAOkl, 455 F2d 71Q, cert 
den 93 Sa. 146, 409 U.S 839, 34 L£d2d 105— 
US V Caatens, GAMb,462 F2d 391 

32 US—US V Bonano, CANJ, 390 F2d 647 
Personal drcnlation by accused not necessary 
US—US V Benefield, C A Cal, 443 F 2d 61 

33 US—Reger v Hudspeth, sufin, n 12—US v 
Kelley, CAInd, 186F2d 598, cert den 71 SCt 
1004^ 341 US 954^ 95 LEd 1375—US v King, 
CATeim, 326 F2d415, cert den 84SO 1637, 
377 US 657, 12 LEd2d 500-Baibee v US, 
CATex, 392 F2d 332, cert, den 88 sa 1849, 
391 US 935, 20 UBd.2d 855—US. v Wyatt, 
cage, 611 F2d 568-^S v Chisem, CA 
Mias. 667 F2d 1192 

Cd-People v Burkett, 74 CSlRptr 692, 271 CA2d 
130, 

Intent to defraud third persons or goremment 

US—Riggs V US,CA,Fla, 280 F2d750 

34 US—US V Masquiz.CATex,445 F2d 963— 
US V Fiimerty.CAPa,470F2d78 

36. Reckless disregard of truth 

US—US V Fmnerty, CAPa,470F2d78 

39 Conn-State V Scamio, 175 A.2d 36a 149 Conn 
34, 

Attempt to cash treasury check with forged 
endorsement not within s t atute 
US—Robertsv US, CACal, 331 F2d 502 
Foreign coins 

US—US V Falvey, CAMe,676F2d871 

40 US—US V Dramnditt CAGolo, 534 F2d 
1383, oeri: den 97 Sa 385, 429 US 96a SO 
LEd2d327 

Federal Reserve notes 

U,S—US V Gnanm C AUlah. 564 F2d 929. oert 
den 98 sa 15Sa 435 US 9S4> 55 lJEd2d 806 

f 18. -SeUing or Exchangiiic 

SO. UA-DS v.P«w«,CaANY. WF2dS22 
—US' V Shenter, DCNY,* 273 FSnpp 977, 
afid, CA. 410 F.2d 337, cert den 90 Sa 68, 
396 US 825, 24LBd2d 7^ oert den 90 Sa 
127, 396 US 859, 24 LEd2d 110 

Guilt if prliic^ 

UA—UA. V. Det^ CABl, 199 F.2d 286. 

Intent to defraud as inclnding knowledge 

US-U.S v,Mei8di.CA.NJ, 370F2d768 

U&-U8 V WiPwaon. CATex., 469 F2d 963, cert 
dm 93 Sia 1515, 410 US. 986, 36. LEd 2d 184 


51 US—US V Moran, CAMass, 470 F2d 742 
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55. Making and possession as separate 
fenses 

US—Power v Sqiner, 130 F2d 868 

§ 19. -Making or Having in 

Possession Counterfeiting, 
Tools, Instruments, or Mate¬ 
rials 

Libraiy References 
Counterfeiting «»12. 

56 US—Michenerv US.CAMinn, 170F2d973 
—us V Dixon, DCMd, 446 FSupp 236, affd., 
CA, 588 F2d90 

Mass—Com v Savilk, 233 NB2d 9, 353 Maas 458 
**Other thingf* coastmed 
US—US V Lustig, CCANJ, 159 F2d 798, cert 
den 67 S a 1737, 331 US 853, 91 LEd 1861, 
vac 68 sa 601, 333 US 835, 92 LEd 1119 
Revd ottoth grds 69Sa 1372, 338 US 74,93 
LEd 1819 

58. *ToIitlcaI subdivision’’ constmed 
Midi—People v Egleston, 319 N W2d 563, 114 Midi 
App 436 
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68 US—Michener V US. CCAMum, 157 F2d 
616. revd on oth grds 67 S a 1509, 331 US. 
789.91 LEd 1818, rah den 68 50 30, 332 US 
784, 92 LEd 367 

§ 20. Photographing Currency 

72. Statute construed 

US—Wagner v Simon, DC Mo, 412 FSupp 426, 
affd. CA. 534 F2d 833 

§ 21. Other OHenses 

Statutes prohibiting the making or 
uttering of corns or devices resembhng 
money have been construed. 

US—US V Roussopulous, DC Minn, 95 F 977 

Simflitnde not an element 

U.S-US V Gdlman, DCMinn, 44 FSupp 360 

The indictment may charge defend¬ 
ant with violation of either Sie statute 
prohibiting counterfeiting or statute 
prohibiting mutilation or defacing of 
coins.^^* 

74.5 US— us v Wilson, CATax, 451 F2d 209, 
cert den 92Sa 1298.405 US 1032,31LEd2d 
490 

§ 25. -Requisites and Sufficien¬ 

cy in General 

Library References 
Counterfeiting «»16. 

75. Indictmenti held anffident 
US—US V Goodman, CACal, 457 F2d 68, oert 
den 92$a 2073, 406 US 961, 32LEd2d348 

Indlctineiit held tosnfadent 
US—Robertsv US, 0 ACsl, 331 F2d 502 
NC—State v Sutton, 188 S£2d 596, 14 NCApp. 
422 

aC—State V Saoden, 163 SE2d 22a 251 SC 431 
Name of proaecntor need not be odoned even 
though requiito by statute as to cnminal txespasa— 
Gtoe V Stste, 6 Arfc 540 
U.S-E]iod v US, CALa, 503 F2d 959 
77. US—Roia v. Hudspeth, CCA.Kaii, 108 F2d 
628. 
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§ 26. -Language of Statute and 

Statutory Forms 

page 731 

83 US—Rood V US, CAMten, 340 F2d 506, 
cert den 85 sa 1452, 381 US 906, 14LEd2d 
287—US v Oudiette, CACal. 465 F2d 749 

§ 27. -Subject-Matter and Simi¬ 

litude 

page 732 

11 US—Spencer V Cox, CCAMo, 140 F2d 73. 
cert den 64 S.a 943. 322 US 731. 88 LEd 
1566 

page 733 

An indictment charging the placing 
of a counterfeit tax staipp on individu¬ 
al packages of cigarettes need not con¬ 
tain a copy of the counterfeit tax 
stamp m haec verba.^** 

313 Tex -Terry v State, a., 471 S W 2d 848 
page 734 

49 U3—Neville v US, CAAIa, 272 F2d 414> 
cert den 80 sa 678, 362 US 924, 4 LEd2d 
743 

§ 29. -Intent and Scienter 

page 735 

60 U S-^Michenerv US, C A Mum, 170 F 2d 973. 
page 736 

73. Not necessaiy where defendant pleads 
gnilty 

US—Hsmsv US,CAMo, 288 F2d790 
74w Chaige of intent to defrand held sufficient 
US—Rnav US.CAFla,321 F2d 14a rert den 84 
SQ 1651, 377 US 969, 12 LEd2d 738—US v 
Meueh, CANJ., 370 F 2d 768 

76. Indictment held suflldcait 

US—Buonov US.DCNY, 126 FSupp. 644 

§ 30. Issues, Proof, and Variance 

83. General intent 

US—US V Hargrave, CAVa. 416 F2d 966, cert- 
den 90 Sa 753, 396 US 1059, 24 LEd2d 753. 
88. US—US V DiZenzo, CAMd, 500 F2d 263. 
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94 US—US V Chodor, CAMan, 479 F2d 661, 
cert den 94 sa 254, 414 US 912.38LEd2d 
ISl 

In prosecution for passing and sell- 
ing counterfeit currency, the prosecu¬ 
tion IS not r^uired to prove both pass¬ 
ing and selling even though the indict¬ 
ment so charged.^* 

953 US-^S V. Qm^, CAOr, 462 F2d 625. 
1 US—US v Taylor, CAN.Y., 464 F2d 240 
Man—Com v Savdte; 233 NE2d 9. 353 Man 458 
Variance held immaterial 
US—Rnnerman V US. C AMo, 374 F2d 251, oert 
den 87 Sa 2053, 387 US 931, 18 LEd2d 

< 992—Hcider v U.S , C A.Axi&. 394 F2d 692, oert 
den 89Sa 463,393US 986, L Ed 2d 448-U S 
V Skdley, CAUL, 501 F2d 447, cert den 93 
sa 629, 419 US 1031, 42 LEd 2d 647 

§ 31. PresumptionE and Burden of 
Proof 


2 U3—U3 V. Caatens, CAMo, 462 F2d 391 
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4 U.S—US V CurfH, CANY, 487 F2d 492. ccrt 
den 94Sa 2410, 416 US 995, 40 L Ed 2d 774 
6 US.—US V Seay, CAAla, 432 F2d 395, cert 
den 91 SCt 949, 401 US 942, 28 LEd2d 223, 
app after renumd 446 F 2d 1399 

§ 32. AdmissibiUty of Evidence 

page 738 

14 us— Bdl V US. CCATea^ 100 F2d 474— 
U.S V Fawoett, CCANJ. 115 F2d 764, 132 
ALR 404 

Evidence held admiaalble 

(4) Other evidence 

US—US V Rifflo,CANY.492F.2d443,cert den 
94 S.a 3069, three cases. 417 US 944, 41 
LEd2d66S 

EvidoiCe held 

(2) other evidence 

US—Chioeardlo v US. CCAPa, 68 P2d 315— 
U.S V. Ooodman, C A.GaL, 457 F 2d 68, cert den 
92 Sa 2073, 406 US 961, 32 L.Ed2d 348 
24 N.C—State v Candler, 10 NC 393 

page 739 

36 NH.—CJJS.dted in State V Palumbo, 306 A 2d 
793,796, 113 NH 329 

44 U.S—US v Chiaxella, CANY, 184 F2d 903, 
mod on oih grds 187 F2d 12, vac on oth grds 
71 S.a 1004, 341 US 946, 95 LEd 137a cert 
den. 71 SCt 1009, 341 US 956, 95 LEd 1377 
Bears den 187 F2d 870 

49 US^S v Culotta, CANY, 413 F2d 1343, 
cert den 90S a 586, 396 US 1019, 24LEd2d 
510 

50 US—US v Cervantes, CADI, 466 F2d 736, 
cert den 93 Sa 108, 409 US 886, 34 LEd2d 
143 

page 740 

52. Poaaearion of mBtOated MU admlanble 
DC-Pnce v US, 289 F 562, 53 AppDC 164 
61 US—H;(dtv US,CAOkl,404 F2d914,cert 
den 89SCt 872.393 US 1086,21 L.Ed2d 779, 
refa den 89Sa 1303, 394 US 967,22LEd2d 
570 

66. U.S—US v Craves CADI, 188 F2d 209 
67 US—Sdmhz v US, CCAKan, 200 F 234, 

118 CCA 420 

70 US—Garmllo v. U S, supra, n 4. 
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74 Nil-CJJS, died in State V Palumbo, 306 A 2d 
793,796, 113 NH 329 

§ 33. Weight and Suf^dency of Evi¬ 
dence 

83 US—US v Sfioas, CAOl, 210 F2d 69, cert 
den. 74 Sa 63a 347 US 935, 98 LEd 1086— 
U.S v. Bostic, CATemi, 480 F2d 965 

Evidence held anfffdcat 
US-4J.S V Hairrell. CATenn. 521 F2d 1264, cert 
den 96 Sa 568, 423 US 1035, 46 LEd2d 409. 

Evidence held hawfllcient to convict tor aiding 
and ahetttiig 

US.-Mdlerv U.S, CLAOkl, 392 F2d 790 

DnrcH 

US—US v. Ttemqy, CA.CaL, 424 F2d 643, cert 
den 91 Sa 53, 400 US 85a 27 LJBd2d 87 
84. US—US V Oordon, CAJdo, 459 F2d 976 

Mens rea 

US—US V. limines<Sercato, CAFla» 451 F2d 523 
86 US—US V Pitta, C A Ark., 508 F 2d 1237, cert 
den 95 sa 1958, 421 US 967,44L.Ed2d 455. 

88. Evidence hdd anffldent 
US-US V. Fairohild, CAIU, 526 F2d 185, oert 
den 96Sa 1682, 425 US 942,48 LEd 2d 186 


Tex—Scbepps v State, a, 432 S W2d 926 
Evidence held umfllcioit 
Pa—Com V Lion, 82 Montg 26 
90 US—US v.Goiizalez-Carta,CANY,419F2d 
548 

Evidence held niffldent 
US—us V Pitts, C A Ark, 508 F2d 1237, oert den 
95 SO 1958, 421 US 967, 44 LEd2d 455 

Evidence held insoffldent 
US—Tnpp V US, CAOkl, 295 F2d418-US v 
Dean, CATenn, 435 F2d 1. 

FaUnre to produce countertoit mmey not total 
US—US V Oersh.CANY, 328 F2d 46a cert den 
84 sa 1919, 377 US 992, 12 LEd2d 1045 

91. Evidence held snffldait 
Oho—State V Stewart, 204 N E 2d 397, 1 Oho App 2d 
260 

92 US—Robots V US, CAFIa, 416 F2d 1216 
Evidence held snffldent 

U.S—US V Carlton, CAFla., 475 P2d 104, cert 
den 94 Sa lOa 414 US 842, 38 LEd2d 80 
DC—US V Buohwald, DC, 308 FSupp 1192 
Evidence held msuffldent 
US—US V McCarthy, CANY, 185 FJid 549 

93 US—US V Johiaon, CACaL. 434 F2d 827 
Evidence held snfficieiit 

US—U.S V Darrow, CAInd.499 F2d64,cert den 
95 8 a 333, 419 U S 1013, 42 L Ed 2d 287—U S 
V Howard. CAAik, 504 F2d 1281 

Evidence held insnffident 
US—US V Litbeig,CADl. 175 F2d 20-Miner v 
US, CAOkl, 392 F2d 790—US v Casey, C A 
Oa, 431 P2d 953—US v Alea, CAFk, 433 
F2d948 
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94 US—US v Berkley, CAOho, 288 F2d 713, 
oert den 82 Sa 41,368 US 822,7LEd2d27 

Evidence held snfBdeiit 
US—US V Darxow,CAInd, 499 F2d 64,cert den 
95 Sa 333, 419 U.S 1013, 42 LEd2d 287 

Evidence held imuflldent 
US—Millet V US., CAOkl, 392 F2d 790 
Mere possession or passing not sufficient to 
establfsh kuowle^ 

US—US V Gonzalez, CAFla, 617 F2d 104, cert 
d«n 101 sa 202, 449 US 868, 66 LEd2d 86 

§ 85. Questions of Law and 
Fact 

3. Evidence hdd msuffident for Jury 
US—Pazv US,CATex, 387 F2d428 
DC—US v Bochwald, DC, 308 FSupp 1192 
Evidence held sufficient for jury 
US—US V James, CAOa, 415 F2d 1215 

4 US—US V Kdley.CAlnd, 186F2d598,oert 

den 71 Sa 1004, 341 US 954, 95 LEd 1375 

Motion for judgment of aognittal denied 

US—US V Jonea, DCTenn, 328 FSupp. 556 

5 US—US. V Wolfe, CAm, 307 F2d 798, 3 

ALR3d 1045, cert den 83 SO 938, 372 US 
945, 9 LEd 2d 97a 

6 US—UA V Pappas, CCANY, 134 F2d 922 

7 U.S^US. V Johnson, CACal, 434 F2d 827— 

US. V, Ducker, CAFla., 491 F2d 1190 
9 US—US V Luang, supra, p 4 
11 US—US V Fhnerty, CAFa,470 F2d 78— 
US V Hayles, CA.Tex., 471 F2d 788, cert den. 
9S SX:t 2159, 411 US 969, 36 LEd2d 690 
Fla—State v Weat, App, 262 So 2d 457 

§ 36. -Instructions 

13 US—US v.Joaikas,CAIU.197F2d675,cert 
den 73 S.a 171, 344 US 877, 97 LEd 679. 
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luftmctiona heW proper 

US—US.V Mentesana, CANY, 305 F2d 214, oert 
den 84 sa 102, 37S US 948, 11 LEd2d 75. 
Kan-State v Atkmson. 523 P2d 737, 215 Kao 139 

(2) Other instructioiis 

US—us V Johnson, CANJ, 371 F2d 800—us v 
Tiemey,CACal,424F.2d643,cert den 91 Sa 
53, 400 US 85a 27 L.Ed2d 87—US v Good¬ 
man. CACal, 457 F2d 68, oert den 92 Sa 
2073, 406 US 961, 32 L.Ed2d 343-US v Sti- 
glets. CAU, 463 F.2d 242, cert den 93 Sa 
521, 409 US 1039, 24 LEd 2d 488 

lustmctioiis held properly retoaed 
US-US V audiette, CACal. 465 F2d 749 
Lutmctloiis held improper 
UR—US V Cioffi. CANY., 487 F2d 492, cert den 
94 sa 24ia 416 US 995, 40 LEd.2d 774 

§ 88. Sentence and Punishment 
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17 US—Ross V Hudspeth, CCAKan. 108 F2d 
628 

Sentence not excessive 

US—Ross V Hudspeth, CCAKan, supra—US v 
Sorcey, CGAWis, 151 F2d 899, cert den 66 
sa 821, 327 US 794, 90 LEd 1021—Seville v. 
US.CAMas8, 400 P2d 397,cert den 89Sa 
2137, 395 US 98a 23 L.Ed2d 768 

Other matters pertaining to sentence 
and punishment have been adjudi¬ 
cated.**^ 

18,5. No cumulative punishment for receiving 
in slntfe transaction 

us— US v Jaodc, DCPa, 196 FSupp 152, afld, 
CA. 298 P2d 429, cert den 82 SO 1601, 370 
us 952, 8LEd2d817 

Concurrent sentences for counterfeiting and 
possession of coonterfeiti held proper 
us— US v Flohr, CAMbnt, 472 F2d 1165 
Conemnent sentences proper 
US—US v MeOiath,CAm,494F2dS62 
Harshness of sentmice 
US—U.S V Oervaai.CANY,495 F2d762 

COUNTERPART. 

5. SimiUirty 

(1) A **oountetpart** is an exact copy of another 
tnstmment generalhr used for convenience m procuring 
ngnatures of several parties to the same agreement— 
Placid Od Co V Oeoige^ LaApp, 49 So 2d 500, 506 

COUNTERSIGN. 

As a Noun 

11 Mont—Gostafton v Taber. 234 P 2d 471, 475, 
125 Mont 225 

page 744 
Conntearsigning 

The adding of one signature after 
another’s to attest authenticity.*^^ 

123 Ww^Town of Mt Pleasant, etc v. Oty of 
Raomete, 137 NW2d 656,659,28 Wis2d 519 

As a Verb 
Similarly expressed 

(1) To countemgn is to sign m addhioa to the flgna- 
tnxe of another m order to attest the auihentieity of the 
other—Umon Miuine A Genetal Ins Co v. Holmes, 31 
So 2d 303, 305, 249 Ala 294 

(2) To **coimter8ign** an uutrument means to sign 
what hu already been signed a superior, to aufhenU- 
cate by an additional signature—UDedalen v. US Fue 
Ins Co, 23 NW2d 856, 868, 74 ND 589 
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16 Tenn —State ex id Ragsdale v Sandeftir, Tenn 
389 S W2d 266, 27a 215 Tenn 690 

COUNTERVAIL. 

26. Similarly dniinfd 

(1) “Countervail’* means to thwart or overcome by 
opposing force, to avail against, or to underbalance — 
Jones V Sands, 292 SW2d 492, 499, 41 Tenn App 1 
*^mttralize’’ gynonymons 
Tenn—Jones v Sands, 292 S W2d 492, 499, 41 Torn 
App 1 

As a noun, “countervail” is defined as 
meaning a countervailing power or val¬ 
ue; an equivalent^ equal match! 

26,5 Tenn-^ones v Sands, 292 S W 2d 492,499, 41 
Tenn App 1 
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9 Gtl—Simiaiv QqrudCogiityarSuiFnuioiioo, 

nipn, n 1 
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Oty lod Coim^ of Denver, 372 P 2d 152, 150 
Colo 198, ipp dism 83 Sa 679, 372 US 226,9 
LEd^714. 
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369 A2d 1076, 1079 

m—Qty of Ch i cago v Cook County, 79 NE2d 749, 
334IUA|)p 323 
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339 

**Coiiiitie8 are mere tea tram cBt a lj^^ etc. 
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Constitiitton doen not limit types of pcditicnl 
subdivision 

Ky —Hote(5aw v Stephens, 507 SW 2d 462 
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26 US—US V CertemParedaof LandmRivemde 
County, Cal, inpn, n 3 
Or—Stowe v Ryan, 296 P 857, 135 Or 371 
Wash—Longview Co v Cowhtz County, 95 P2d 376, 
38a 1 Wash 2d 64 

Wa-City of Madaon v Hyland, HaO A Co. 243 
NW2d 422, 73 WisJd 364, ai^ dam. 97 SCt 
373, 429 US 933, 50 L Ed 2d 320 

However, it has been stated, without 
qualification, that a county is not a 
**legal person”.^* 

26L5 Schaffer v Board of Trustees of FranUm Coun¬ 
ty Veterans Memonal, 168 NE2d 547, 171 Ohio 
St 228 

28. Land trnst fistmgnfahed 
Mo—Collector of Revenue of Jackson County v Fat^ 
oels of Lend Eocumbeted with Dehnquent Taxes, 
247SW2d 83, 362 Mo 1054 

**Minuapal Electric Andiority” 

Ga—Thompson v Muniapal Elee AnthontyofOeor- 
ga. 231 S.E 2d 72a 238 0a 19 

31. District held not county 
Utah-l^gesen V Magna Water Co. 226 P2d 127,119 
Utah 274 

37 La—State v Coulon, 3 So 2d 241, 197 La 1058— 
M^er V Parah of Plaquemines, App, 11 So.2d 
291 

38 US—Bannister v Davis, DCLa., 263 FSupp 

202 . 
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316, 321, 214 $.C 451. 
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643,4NY2d 609, 152NE2d73 

§ 3. Corporate Capacity 

46 N C--nlefifason Standard Life Iitt Co V Chulford 
Comity, 34 S.£2d 43a 225 NC 293-V8noe S 
Hamngtoa A Co v Renner, supra, n 9 

‘^An artUIdal bring created by law** 

S D—State ex rd Beh v Board oi Gmn’rs of Beadle 
County, 300 NW 832, 68 SD 237 
47. US—Western Pennsrivama Nat Bank v Ross, 
CA Ohio, 345 F 2d 525 

Dd—State v Warwick, Super, 103 A2d 85, 9 Terry 
568 

49 US—Faerie Fnut A Produce Co v Oregon 
Liqnor Conttri Commission, DCQr, 41 FSupp 
175—Seaboard Air Line R Co v Cnap County, 
Ga., CAG&, 280 F2d 873, cart den 81 SO 
46a 364 U.S, 942, 5 )UBd2d 373 

Temi—Rnthetford County v. City of Muxfteeibaro, 309 
S.W2d 778, 43 TemLApp 489 

50 Ga-Dirieev Jones, 68 S.E2d 699,208 0a 639 
Idaho—Fetcnen v Bannock County, 102 P2d 647, 61 

Idaho 419 

m—dare v Bdl, siqira, n 1 
NDr-^Bart v. 76 NW2d 139—United Accxnmts, 

loe.v Dacfatbr, 100NW.2d93 
SD—'Dipp Coimty V State, 264 NW 2d 213 
51. Md—Oaiiss V Board of Edncation of Anne 
Anndd County, 30 A2d 779, 181 Md 513 
Nd)i—Stevenson v Riehazdson County, Nd)»stqna, n. 
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County, 53 NE 2d 994, 322 01 App 112, transf 46 
NE2d3S, 381 01 558 

54 Iowa— CJ.S. cited fa Board of Sup'ra of Wfaneah- 
Mk County v Standard Apphance Co, 87 N.W2d 
459,461—In re Frentieaa' Eatate, 89 N W 2d 367, 
249 Ibwa 783 —CJjS. citod fa Graham v Woc^ 
thmgton, Ibwa, 146 NW2d 626, 632, 259 Iowa 
845—WoodbuyCounty V Anderion, 164NW2d 
129 

Kan—Gtapham v Board of Com'n of BAaml County, 
149P2d 344, 158 Kan 68S 
Mo—Miller V Ste Oenevieve County, 358 SW2d 28 
Neb—State ex rd Johnionv Gage County, 49 NW 2d 
672, 154 Neb 822 

SJ>—Jerauld County v. St Faut-Mercory Indem Co, 
71NW2d 571. 76 SD 1 

56 Ky-HowaOv Haney, 330 SW 2d 941. 

Fa—Chester County v. Plnladdphia Elec Go, 13 
Cheat 108. 

Utah—Shaw v Salt Lake County, supra, n 8. 

Wia—Cbhmibia County v Boaid of Tnntees of Wis- 
oonsm Retirement Fund, 116 NW2d 142, 17 
Wi8 2d310 

Tenn hrid mienomer 

lowi^Wapdlo County v Ward, 136 N W2d 249, 257 
Ibwa 1231 

57 Ark—Oty of Hot Spnnp v. Gray, 219.S.W2d 
93a 215 Ark 243 

Dd—CJS. cited fa Levy Court of New Castle County 
V YdlowTaxi.75 AJd421, 6Teny470 
Kan—Cow Creek Valley Flood Preventioii Ais'n v 
Oty of Hutdmuott, 200 PJd 299, 166 Kan 78 
Ky —Andenon v. Wayne County, 221S WJd 429, 310 
Ky 597 

Mich.^Mosier v. Cowan, 294 NW 85, 295 Midi 27. 
NJ—North Bergen Tp, Hudson County v Usher, 
supra, n 11 

N Y—Union Free Sidiool Dist No 3 of Tbwn of Rye^ 
Westchester County, v Town of Rye^ supra, n 
5—In re LaneTs Wdl, 106 N Y S 2d 987, 201 Mno 
1003 

TemL—Wfate's Cteek Turnpike Co v Davidson Comi¬ 
ty, 82 Tenn 73,14 Lea 73—Wealdey County Mn- 
nicqial Eleo S^tem v Vide, 309 S,WJd 7^ 43 
Torn App S24v 

59 Mo-OtyofOhvcctev Oneler,338 8W2d 827. 
NY-Gnmmv Oty of Tipy, 303 NYS2d 17a 60 

Muc2d 579. 

60 Ala—Housing Authority of Birmittghsm Dbt v 
Moms, supra, n 1 

Fla—Oty of iWpa v Easton, Flo., 198 Sa 733, 756, 
145 Fla 188—Kanlakir v Boyd, 138 So2d 505 
Ibwa—Boyer v Ibwa High School Athlebo ABS*n, 127 
NW2d60a 256 Iowa 337 

Mo—CJ jS. dted fa State ex xd Aadnan Comity v 
Oty of Mexico^ 197 SW 2d 301,303, 355, 355 Mo 
612-Oty of Ohvette v Grader, 338 SW2d 827 
Neb—Stateexrd Johnson v Gage Coimty, 49 N W 2d 
672, 154 Neb 822 

N Mr—CJJS. qaoted fa Moontam States Td A Td 
Co V Town of Bden, 244 P2d 1112, 1117, 56 
NM 415 

NC—VanoeS HarnngtonACo v Renner, 72 S E 2d 
838, 236 NC 321 

ND—Hartv.Bye^76NW2d 139^-Ctty of Bismarck 
v Ktemscamndt, 145 N.W2d 333 
Fa^—Hartueis v AOegheny County, 37 A2d 18, 349 
Pa. 248—Kraelmg v. Bocongh of Dormant; 44 
A2d 274, 352 Fa 644, 164 ALR 47D-McObni- 
gan V Orifitty. 75 FaDist. A Co 601,51 Lack Jnr 
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AJd 331, 420 Pa 422 

SC-Oand v Walker, 53 S.E2d 316, 214 SC 451 
Wis—Oty of Madiaog v Hriand, Hall A Co., 243 
NWJd 422, 73 Wia2d 364, app dwtt 97 SO 
373, 429 US 933, SO LEd 2d 320. 
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(2) Qtia V Oty of Los Angdes, 126 P2d 954, 52 
Gal App 2d 605. 
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96 SQ 851, 423 US 1068, 47 L Ed 2d 80 
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52 Ala -^tate ex id McQueen v Brandon, 12 So 2d 
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lowfr-Wapdlo County v Ward, 136 N W 2d 249. 257 
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Md—Town Com’rs of Centreville v. County Com'rs of 
Queen Annexe County, 87 A2d 599, 199 Md 652 
Pa—Chester County v Philadelphia Elec Co, 13 
Chest 108 

63 m—Woodmen of the Worid Life Ins Soc v 
Cook County, supra, n 52 

Neb —State ex rel Johnson v Gage County, 49 N W 2d 
672, 134 Nd) 822 
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276 AppDiv 69, alTd 93 N E 2d 77, 301 N Y 324 
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Ky—Hdbdawv Stqihens^ 507SW2d462 

Flrad eonrta 

Ky—Hbbclaw v Stephens, 507 S.W2d 462 
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Utah—Salt Lake Crty ▼ International Ass's of Fun- 
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65a 131 N JXaw 554. 
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been adjudicated.^ 
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N J —Board of Trustees of Mercer County Commumty 
CoUege V Sypdi, 390 A2d 629, 160 NJSuper 
452, on remsnd 401 A2d S6a 167 NJ.Super 588, 
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Wash—State ex id Cruikshank v Baker, 97 P2d 638, 
2 Wash 2d 145 
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of Public Instruction of Dade County. 217 So 2d 
553 

Hawau—Hawaii Government Emp Ass'n, Am Federa¬ 
tion of States County and Mumcqial Emp, Local 
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ty, 381 A2d 77, 154 NJSnpcr 213 affirmed 381 
A 2d 33, 154 NJSuper 125 
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Mo —State on Information of Dalton ex rd ^lepl^ v. 
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96l CaL^-Ooindl v. Hams, 59 P2d 57a U Cal 
App2d m m 59 P 2 d 575, 15 CaLA|)p2d 
763— Santa Oaxa County v Superior Court m and 
ibr Santa Clafa County, siqua, n 81 
Hawau-^Kimiita v. Hawau County, 417 P2d 977, 49 
Haw 336 
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NY2d 609, 152 NB2d 73—Madison at Memok. 
Inc v.Leoiianl, 253 NYS2d 44.44Muc2d 149 



§49 COUNTIES 

Page 802 

NC^Moody v Tran^lvama County, 156 SE2d 716, 
271 NC 384—Stam v States 267 SE2d 335, 47 
N C A|)p 209, affd m part, revd m part on oth 
g«b 275 S E 2d 439, 302 N,C 357 
ND—Eikcvik V Lee, 13 NW2d 94, 73 ND 197— 
Gnpentrog v Qty of Wahpeton, 126 N W 2d 230 
—Ziieger V Boehn, 164NW2d 901 
Ohio—McDonald v City of Columbus, 231 N E 2d 319, 
12 duo App2d 150 

Old—iTdhnston v Conner, 236 P2d 987, 205 Old 
233—^Boazd of County Com*n of Oklahoma Coun* 
tjr V Wamm, 285 P 2d 1034—Tuba Exposition & 
Fair Carp v Board of County Com’xs of Tuba 
County, 468 P 2d 501 

Or—Warren v Manon County, 353 P2d 257, 222 Or 
307. 

Pa—Appeal of Butedieugh. 24 Fay LJ 22, 52 Minn 
235—Allegheny County v Bnumer, 53 Mun 138, 
109 PLJ 437 

S C—Wilhams v Wylie; supra, n 46 
SD—State ex rd Bdl v. Board of Com*n of Beadle 
County, 300 NW 832, 68 S D 237—State ex rel 
Jacobsen v Hansen, 68 NW2d 480, 75 SD 476 
Tenn—Bayless v Knox County, 286 SW 2d 579, 199 
Tenn 26fr—Whiteb Creek Turnpike Co v David¬ 
son County, 82 Tenn 73, 14 Lea 73—Weakley 
County Municipal Elec System v Vick, 309 
SW2d 792,43TennApp 524 
Tex—Hamson County v Qty of Marshall, QvApp, 
2S3SWJkl67, err ref 

Utah—Salt Lake County v Liquor Control Comxnis- 
sioD, 357 P2d 488, 11 Utab2d 235-Jen8en v. Salt 
Lake County Bd of ComVs, 530 P 2d 3 
Wash—State ex rd Bam v County Bd of 

County Corn’ll, 463 P.2d 617, 77 Wash 2d 542^ 
Paget V Logan, 474 P2d 247, 78 Wash.2d 349 
Wb—State ex rd Conway v Elvod, 234 N W.2d 354, 
70 Wis2d448 

Wyo—SchoeUer v Board of County Com’n, 568 P 2d 
869 

Natan of powera 

(2) Mo—Miller v Ste Oeneneve County, 358 
SW2d2S, 

Temt —Baker v Milam, 231 S W.2d 381,191 Tenn 54 
Tex.—Miller v El Paso County, 150 S W2d 1000, 136 
Tex 370 

(5) Fla.—Peavey-Wibon Lumber Co v Brevard 
County, 31 So 2d 483, 159 Fla 311, 172 A LR 168 
(7) Other cases 

Cd—Farley v Heaby. 62 CalRptr 26, 431 P2d 6Sa 
67C2d325 

Fla.—Orange Qty Water Co v Town of Orange Qty, 
188 So 2d 306 

Ind—Book V Indiaiiapolis-Manon Bldg Authonty, 
126N&2d 5, 234 1iid 250 
Kan—Piper v Moore; 183 P2d 965 
Ky—Qty of Lexington v Hager, 337 S W 2d 27 
Midi—dBnen v Orosse De Bndge Co, 28 NW2d 
123, 318 Midi 266 

Mb—Qty of Ohvette v Grader, 338 S.W2d 827— 
State ex rd. St Louis County v Kirkpatnck, 426 
S.W.2d72 

NL—Mauk v Hofihian, 209 A2d 15Q, 87 NJ.Super. 
276 

Oho—Security Sewage Equip Co v Bedie; 214 NE2d 
853, 5 Ohio Miac 178, 

Or—Allied Yeterans Counol v Klamath County, 544 
P.2d 190, 23 Or.App 653 

Pn.—Chester County v Philaddphia Elec Co, 218 
AJld 331,420 Pa. 422 

Tenn^onea v Haynes, 424 S W2d 197,221 Tenn 50 
W.Var-State ex rd County Court of Kooke County v 
Keqip, 151 SE2d 68a 

Wit—State ex id Keefe v Schmiege, 28 N W.2d 345, 
25tW»,79, 174ALJI 1338. . 

MbnidiNd powan 

(2) Other cases 

Aik—Qty of Hot Springs v Ony, 219 SW2d 93a 
215 Ark 2/a 

Com.—City of New London v New London County, 
173 A.2d 492, 148 Conn. 60S. 


Fb—State ex id Dade County v Bnutigam, 224 
So2d 688—Qty oi Mianu Beach v Mutual Ben 
Life Ins Co I App, 239 So 2d 272 
Md —^Board of Appeab of Montgomery County v Ma¬ 
nna Apartments, Inc, 3236 A.2d 734, 272 Md 
691 

Mo—Stateexid Hsrtv QtyofSt Loms,204SW2d 
234, 356 Mb 820 

N C —Variety Theatres, Ine v Clevdand County, 192 
SE2d29a282NC 272,app dism 93SQ 1548, 
411 US 911, 36LEd2d303 
WVa—Taylor County Commission v Spencer, 285 
SE2d 656 

Qty and comity government has powers of both aty 
and county—Dmemi v Qty and Qiunty of San Fran¬ 
cisco, 101 P2d 736, 38CdApp2d486 

Geographical boonds 

Idaho—Stover v Washington County, 118 P 2d 63, 63 
Idaho 145 

Ohio—Qty of CmciTinati v Rosi. 109 NE2d 290, 92 
Ohio App 8, app dism 107 NE2d 113,158 Ohio 
St 180 

Exerciae of powers 

Oa—Banks County v Stark, 77 S E2d 33, 88 Oa App 
368, transf 74SE2d 74, 209 Oa 496—Humthlett 
V Reeves, 90 S E 2d 14, 212 Oa 8 
La—Bodet v Broussard, App 4 Or, 407 So 2d 8ia 
wnt den, Sup, 410 So 2d 1133 
Wash—Hailey v King County, 149 P2d 823, 21 
Wash2d 53, 154 ALR 351 
(2) Other matters 

Cal —Robins v Los Angeles County, 56 Cal Rptr 853, 
248 CA2d 1—Johnston v Yoto County, 79 Cal 
Rptr 33,274CA2d46 

Md—^Pnnee George’s County v Blumbeig, 407 A 2d 
1151, 44 Md App 79, affd mpeurt,revd m part on 
oth gids 418 A 2d 1155, 288 Md 275 Cert den 
101 SO 869, 449 US 1083, 66 LEd2d 808 

Constitntioiial procednre goyems transfer of 
powers 

Fla—Qty (rf*Fort Lauderdale v Broward County, App 
4Dist, 458 So2d 783 

Goremmeiital and proprietary powers distin¬ 
guished 

Tenn —Gillespie v Rhea County, 235 S W 2d ^ 191 
Term 487 

Froseention of criminal causes 
NJ—State V Rush, 217 A2d 441, 46 NJ 399, 21 
ALR3d804 

Goimty enrfew held not invalid oa ground of 
preemption by state 

CaL—Dtvis V Justice Court of PtttAuig Judicial Dist, 
89 CalRptr 409, I0CA3d 1002 

Statute Gonstmed 

US—Qty of Atlanta v Metn^cfetan Atlanta Rapid 
Tranmt Authonty, C A Oa, 636 F 2d 1084 
Ark—Vandiver v Washington County, 628 S W2d 1, 
274 Ark 561 

Gal—Moms v Mann County, 136 CalRptr 251, 559 
P2d 606, 18 C3d901 

Ge—Northwestem Mut Life Ins Co v McGiveni, 
208SB2d258, 132 0aApp 297 
El—Co(dc County v. TlKaias Recreational Vehicle, 386 
NE2d 591, 25 ElDec 32a 68 BlAppSd 582 
Ind^Ublv Lrter'sQoanyofIndiana,Ine,384NE2d 
1099, 179 Ind App 178 

Kan—Zerr v ‘Nton, 581 P.2d 364^ 224 Kan 394 
Ky—Northern Kentucky Area Pfenning Commission v 
Campbell County, 509 S W2d 277 
N.C—Variety Theatres, Inc v Ctevefend County, 190 
SE2d227, 15NCA|)p.512,afFd 192SE2d29a 
282 NC 272, ipp dism 93 80. 1548,411 US. 
911, 36 LEd2d 303 

Wyo—Carter v Board of County Com’n of Laramie 
County, 518 P 2d 142 

Powers exceeded 

US—RetaB Credit Co v Dade County Florida, DC 
Fla., 393 F Supp 577 

Tj.^Bode v te^braon Fanah, App., 309 Sold 730 
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Mo—State ex rel St Louis County v Edwards, 589 
SW2d 283 

Wash-State v, Hslvorseii, 638 P 2d 124, 30 Wash 
App 772 

Regnlatioii of dectrlcal constmetion 
N J —In re Elec InqxctKm Authonties, 317 A 2d 373, 
127 NJ Super 295 

State board cannot predode power of county 
N J —In re Elec Inspection Authorities, 317 A 2d 373, 
127 NJ Super 295. 

Conflict in statntes 

Hawaii—Salavea v Qty and County of Honolulu, 517 
P2d 51, 55 Haw 216 

Va -Board of Sup’rs of Fan&x County v Miller and 
Smith, Inc, 279 $E2d 158, 222 Va 230 

Preemption by state 

NJ—State v Rosemnan, 443 A 2d 719,183NJSuper 
137 

NY—Hudson v SippieU, 351 NYS2d 915, 76 
Mi8c2d 684 

Utah—State v Hutcbmsoo, 624 P 2d 1116 
Wash—Cfelfem County Deputy Sheriffs Guild v 
Board of Cfelfem County Com'is, 601 P 2d 943, 92 
Wash 2d 844 

Limitations on power 

Idaho—Lewiston Pistol Qub, Inc v Board of County 
Com’rs of Nez Perce County, 525 P 2d 332, 96 
Idaho 137 

Exhimstfon of administrative remediea 
Md —Comnussioners of PoolesviUe v County Council 
of Montgomery County, 330 A 2d 711, 24 Md App 
347 

Statute unconstitutioiial 
Oa—Martm v Ellis, 249 SE2d 23, 242 Oa 340 
La—Gilbert v Catahoula Parish Pohee Jury, 407 So 2d 
1228 

Md —Rockville Oiosveiior, Inc v Montgomery Couiir 
ty,422A2d 353, 289Md 74 
NY—Stubbaitv Mbnroe County, 381 NYS2d 623, 
86Misc2d29 

Fnmiahing services to unincorporated areas 
Utab—Salt Lake Qty Coip v Salt Lake County, 530 
P2d 1291 

Ezerdse of authority mnst be within scope of 
statute 

Ala —Jefifeison County v Jbhnsmi, 333 So 2d 143 
Preemptfon by general law 
US—Twitty V State of NC, DCNC, 527 FSupp 
778, afH CA,696F2a992 
Md-^Abbott V Admunstntive Hearing Bd, Fimoe 
George’s County, 366 A 2d 756, 33 MdApp 681 

Broad discretion 

U S —Wmcamp Partnership v Anne Arundd County, 
Md.DCMd, 458 FSupp 10Q9. 

Ga—Lmdsey v Quhl, 229 SE2d 354, 237 Ga. 567 

Dwcretlon not abnaed 

Nev—Lied v Clark County, 579 P 2d 171, 94 Nev 
275 

Wash-Deaverv Walla Walla County, 633 F 2d 9a 30 
Wash App. 97 
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80 U.S —Valeaaano v Bateman, DCAnz, 323 
FSupp 600 

Dd—CJjS, qaotadw Petition ofShdl Oil Co, Soper, 
203 A 2d 845, 8Sa 7 Storey 572 
Ga—Lamer v Richmond County, 45 SE2d 415, 203 
Ga 39 

Mo—Flower Valley Shoppmg Center, Inc v St Loms 
County, 528SW2d749 

Ohio-Secunty Sewage Equip Co v Beebe, 214 NJK2d 
853, 5 OliiD Mpa 178 

81 Aziz.—Jtbbinson v Ltntz, 420 P 2d 923,101 Anz 
448 

Del—State ex rd Daniel D Riqipa, Inc v Bude, 
Super, 275 A2d 795-Wooteri v Joralni, DC 
" Del, 477 FSupp. 1140, affd CA,,622 F2d 58a 
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oett dtt 101 Sa 528. 449 US 992, 66 LEd2d 
289 

Fla—Ccandonv.Stiteextd Uneho. 28 So 2d 139,158 
Fla. 133 

Oa.—Bartoa v Hatdm, ttqm, n 79—Haidm v Croft, 
60 SE2d 395, 207 Ga. 115-EUit v. Stokei, 61 
SE2d 806, 207 Qa 423—Taylor v. Shetzen, 90 
SE2d 572, 212 0a 101 

m—Galt V Cook County, 91 NE.2d 395, 405 m 
396—People of Kane County v. Mklway Landfill, 
Inc, 321 NE2d 91, 23 lILApp3d 1080 
Ind.-4C O Horton ft Sou, Inc v Board of Zoning 
Appeah of Madbon County. 133 NE2d 243, 235 
Ind 510 

Ky—American Sign Carp v Fowler, 276 S W 2d 651 
MU—Mdntyomety County v Walah, 336 A.2d 97, 274 
Md.502,app dam 96SCt 1091,424US 901,47 
LEd2d306 

Minn-^>teebom County by Tuveaon v Biyion, 243 
NW2d316^309 Miim 178 
Nev—Lamb v Mum, 526 F 2d 80, 90 Nev 329 
NM—Ea Dorado At Santa Ferine v Board of County 
Com'iB of Santa Fe County, 551 P2d 136a 89 
NM 313. 

NY—Hombichv Mdb,412NYS2d668,67AD2d 
731. 

NC-State V McBane^ 170 SE2d 913, 276 NC 
60—Laftyette '‘Yiup Seryioe^ Inc v Robeion 
County, 193 Sc.2d 464, 17 NCApp 2ia afid 
196SE2d77a 283 NC494 
Or —Warren v. Manon County, 353 P 2d 257, 222 Or 
307 

Va—Pliiat Bnclmigham Community v Malcolm, 15 
SE2d 54, 177 Va. 710 

Wtt—State ex tel Somteibotn v Sylveater, 132 N W2d 
249. 26 Wtt 2d 43 
Pturpoie of ittbite 

Kan—Rdnuon V Board of County CcMnYa of Oabome 
County, 504 P2d 263. 210 Kan 684 
AppHciMUty of atatntory reatrktlon 
Cal—Siena Club v CahCxma Coaetal Zone Conserva¬ 
tion CnmmiasMin. 129 CalRptr 743, 58 C A 3d 
149 

Kan—Kobmaon v. Board of County C(mi*rB of Osborne 
County, 504 P.2d 263, 210 Kan 684 
La—Bode v Jeffoson Panah, App, 309 So2d 730 

It is beyond the authority of a form 
of government not yet in existence to 
exercise the power to hold an election 
during a transition period.’^ ^ 

81,5. AUention of go?«nmiad iiot y^ 
ing form** 

Moot-Allen v Madoon County Gam*ii, 684 P2d 
1095 

82 US—Hart v Knox County, DCTenn. 79 
FSupp 654, app dum CA., 171 F2d 45-Sail- 
ora V Board ^ Ed of Kent County, Mich, 87 
S.CL 1349, 387 US 105, 18 LEd2d650 
Cal—Acker v Baldwin, aupra, n 79 
Kan—Wlutmer v House, 426 P2d lOa 198 Kan 
629—State ex rd Tomaaic v Kanau CUy, 636 
FJd 76a 230 Kan 404 
Mdr-Brown v Gambrd, supra, n 79. 

NJ—Shapno V Essex County Bd. of Choeen Ftedidld- 
en, 424 A2d 1203, 177 NJSuper 87, afld 443 
A2d219,183NJ5uper.24,aiId 453 A.2d 158,91 
N J 43a 

NY—NatioiialGa8hRcsaterCo.v Tiituaka, 320NY 
S.2d 107, 36 AD 2d 895. 

EttbrcaiMBt of regnlntiona to exdnaton of am¬ 
end Itwi 

CaL-Plihop V City of San loie, 460 P2d 137, 81 
CelRptr 465,460 F2d 137,1 C3d56, doappeov- 
mg In re Hubbard, 62 Cid2d 119, 41 CsLRptr 
393, 396 P2d 809 

(2) Cnmmal aspect of sexual activity pree m pt e d by 
state. 

Cal—Lhnoaater v. Mumapal Court for Beverly Hilli 
JudiGUl Dot of Lot Angeles County, 100 CiLBptr 
609, 494 P 2d 681, 6 C 3d 805 


(3) Obscenity and nudity ordmanoe mvabd 
NC-State v Tenoie, 185 SE2d 6H 280 N.C 238 

(4) Banning sale of pboq>hat<»-besed det e r g e n t s valid 
N Y —Colgate-Pdiiiohve Co v Ene County, 327 N Y 

S2d 488, 68 Mac 2d 704 
<S) Ordmanoe rdatmg to avil aervioe mvalid 
Fla—Davtt v Oronemeyer, 251 So 2d 1 
<6) Waste cdlectKm and diqiosal proper 
Or-Schmidt v Masters, 490 P2d 1029, 7 Or App 
421 

(7) Nuoanoe ordinance ndid 
Cal—People V Wheeler, 106 CalRptr 260, 30CA3d 
282 

Home nde 

US—Local 189 Intern Union of Pdice Asaoemtioia v 
Barrett, DC Ga, 524 FSupp 760. 
m—Carlson v Bncdaod, 377 NE2d 1138, 18mDee 
502, 61 in App 3d 247, reznd 401 N E 2d 139a 36 
niDec 956, 75 DlTd 389. 

Iowa—Kaqwxdc v Jobnatm County Bd of Health, 288 
NW2d511 

Kan—Miasoun Pao RR v Board of County Com'rs 
of Gredey County, 643 P2d 188, 231 Kan 225 
La/-Bodet v DcAmore, App. 4 Or, 407 So 2d 813, 
writ den. Sup, 410 So 2d 1133 
Md.—McCarthy v Board of Ed of Anne Arundd 
County, 374 A2d 1135, 280 Md 634 
83 US—Merced Dre^jng Co v Merced County, 
DCCd, 67 FSupp 398—Mann v US, CA 
Cd, 347F2d970 

Gd—Western Mobildmine Ass*n v San Diego County, 
94CdRptr 504, 16CA3d941 
Fla—Burke v Metropditan Dade County, App, 213 
So 2d 40—Lei|b v State ex td Kirlqpatndc, App, 
298 So 2d 215 

Idaho—State v. Musser, 176 P 2d 199, 67 Idaho 214— 
Clyde Hess Dotnbntmg Co v Bcxmevine County, 
210 P2d 798, 69 Idaho 505—Rowe v City of 
FocasteUo, 218 P2d 695, 70 Idaho 343-State v 
dark, 399 P2d 955, 88 Idaho 365—Otizans For 
Better Government v Valley County, 508 P 2d 550, 
95 Idaho 320 

nL-Sdem v Hogan, 56 N£2d 663, 323 HI App 558 
Kan-Coffinan v Fidier, 455 P2d 49a 203 Kan 618 
La—RoDins Envinminental Services of Louisiana, Inc 
V Iberville Faruh Pofaoe Jury, 371 So 2d 1127 
Md—<3oxv Board of Com’rs of Anne Amndd Coun¬ 
ty, 31 A 2d 179,181 Md 428—Montgomery Coun¬ 
ty Com’rs V Sttyervuors of Elections of Montgom¬ 
ery County, 63 A2d 735, 192 Md 196—Kne^ v 
Flanmng Cmninusian of Ebwatd County, 167 A 2d 
885, 224 Md. 320 

Mtti—Ftcdetic V Board of Sup’rs, Jackson County, 20 
So.2d 92, 197 Miss 293, sug err over 20 So 2d 
671,197 Mas 293-State v Wood, 187 So 2d 820 
Mb—Brown v Gambrd, supra, n 79—Readey v St 
Lona County Water Co, 352 SW2d 6ri, cert 
den. and app dmn 83 SCt 2a 371 US 8, 9 
LEd2d 47, reh den 83 Sa 203, 371 US. 90a 9 
LEd2d 167—Sayers v. Haushalter, App, 493 
SW2d406 

NY^-SuUivin County V Filippo, 315 N.Y S 2d 519,64 
Miac2d533 

NC—Southern Ry Co v Mecklenburg County, 56 
SE2d438, 231 NC 148 

NJ—Bergen County v Fort of New York Authority, 
160 A^ 811. 32 NJ. 303. 

Or—WashingtaQ County v Wcueafluh, 324 P 2d 551, 
17 Or App. 191 

Fit—Chester County v Flnladdplna Elec Co, 218 
AJd 331, 420 Fa. 422 
UtdH^uUer v Stone, 533 P2d 292 
Va—Kmg V Arhngton County, 81SE2d 587, 195 Va. 
1084 

Wash—State ex rd Warner v Hayes lay Corporation, 
125 FJd 262, 13 WaahJd 306—King County v 
Lumi, 200 P2d 981, 32 Wadi2d 116. 

Extent of power 

(1) GaL—Ricotardi v. Los Angdea County, 252 P2d 
773, 115CAJd569. 

CQ HI—People of Kane County v. Midway L and fi ll, 
Inc, 321 N.E.2d 91, 23 HI App 3d 1080 
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(3) Other cases 

US—Boae Cascade Corp v Owmnett County, Ga., 
DCGa, 272 FSupp 847—Retail Credit Go v 
Dade County Florida, D CFla., 393 FSupp 577— 
Harper v Lmdsay, C A Tex, 616 F 2d 8^ 

Cd—People of Pemne. 120GdRptr 64a47CA3d 
252 

Fla—Dade County v Gould, 99 So 2d 236—City of 
Cord Gables v Burgm. 143 So 2d 859. 

HI—Ktol v WiU County. 233 NE2d 417, 38 H12d 
587 

La.—Wea-T-Erre Devdopment Corp v Terrebonne 
Pandi, ThzDuib Police Jury of Tcrrebon i ie Paroh, 
App 1 Cir, 416 So2d 209, wnt den, Sup, 421 
So 2d 251 

Md—Grbh v -County Com’rs of Washington County, 
226 A2d 264, 245 Md 441—Board of County 
Com’rs for Fnnce Oeorgds County v Milstead, 
265 A2d 879, 258 Md. 447—Pnnce George’s 
County v Chillum-Adelphi Vdnnteer Fire Dept, 
Inc, 340 A2d 265, 275 Md 374 
Mont—State ex rd. Swart v. Mcditor, 621 P2d 1100 
NY—Block V Fianklm Square Union Free School 
Dot, 421 NYS2d 107, 72 AD2d 602-Broonie 
County V Commuter Airlnies, Inc, 442 NYS2d 
652, 83 AD 2d 742. 

NC-State v. Smith, 143 SE2d 293, 265 NC 173 
Ohio—Security Sewage Equip Go v Beebes 214 N.E2d 
853, 5 Ohio Mac 178 

Pa—In re Incorporatioii of Borough of Valley-Hi, 381 
A 2d 204, 33 Pa.Cmwlth 18a app after teinand 
420 A 2d 15, 54 Pa.Cmwlth 53 
Wash—State v Larson, 299 P2d 568, 49 Wadi2d 
239—Kmg County Council v Public Disdkanre 
Comxmasioii, 611 P2d 1227, 93 Wadi 2d 559 
Preemption by gtote Inw 
Md—Montgomery County v Atlantic Guns, Inc, 489 
A2d 1114, 302 Md 540 
Bnrdm of diowing exceu of power 
Cd—Metcalf v Los Angdes County, App, 142 P2d 
66 , subs op 148 P2d 645, 24 Gal2d 267—De 
Luca V Board of Sup’ts of Loa Angeks County, 
286 P2d39S, 134CA2d606 
Zmifiig ordbiaiiGei 

Nature, source, and scope of zaaing power see Zoning 
5-8, validity of zoning ordmances and legulatioiis, 
8 eeZoiifflgS§ 15-80 
Police power held laddiia 
U-State V Ganthier, 269 So2d 204, 263 La 678 
Md—Town Com’rs of Centreville v County Com’rs of 
Queen Anne’s County, 87 A 2d 599, 199 Md 652 
N.Y—BoO’Air Estates, Inc v Binldmg Inspector of 
Town of Rarn^x), 298 N Y S 2d 763, 31 A D 2d 
502 

of bnilding regnlntioiis to pnblic 
healtfa, ealbiy, and weltore 
US—Home Bldg Cootraotors, Inc. v Du Page Coun¬ 
ty, C A HL, 322 F 2d 635 
Regnlation of rates for servieea 
Fla—Westwood Lake^ Inc v Dade County, 264 So 2d 
7, mand conf to 262 So 2d 705 
Wadi^Petstd, Inc v*King County, 459 P2d 937, 77 
Wash2d 144 

AdoptiiiK providons to preaerye health of comi¬ 
ty 

Anz—Davtt v Hidden, App, 606 P2d 36, 124 Anz. 
546 

Baimiag honaet of proatttntioa 

Nev —Kuban v MbGimsty, 605 P 2d 623,96 Nev. 105 

With reference to matters of local 
concern, the anthoril-y of a county un¬ 
der a home rule charter may be as 
broad as that of a city,®® 

83.5 Or-ebhmidt v. Masters, 490 P.2d 1029, 7 Or 
App 421 

Charter eonnty becomes metropolitan entity 
Fla—State ex rd Volusia County v. Diddnson, 269 
So 2d 9. 
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**Lelsnre pan** ordinance 
N Y~Peopte V. Dflhbnaii. 371 N Y S 2d 60, 82 Misc 2d 
927, aim 383 NYS2d 946, 87 Mac 2d 261 

Where no specific county charter 
NY—Resnickv Ulster County, 390 N Y S 2d 247, S5 
AJD2d 222, revd on oth gids 376 N£2d 1271, 
44 Ny2d 279, 405 NYS2d 625 

Although a county may not have the 
right to regulate a particular area, it 
may properly pursue other channels in 
which to express its viewpomt®^ 

83.10 Oppoaltlon to nuclear power 

US—Qtaens foe an Ofderly Enogy Policy, Inc v. 

Snfiblk County, DC NY. 604 FSupp 1084 
84 US—Hoosaig Authority of City of Asbuiy Park 
V Riehaidson.DCNJ, 346 FSupp 1027 
Cal—Tdlis V Mnmctpal Court, Central Judicial Dut. 

Mann County, 85 CalRptr 459, 5 CA3d 455 
Fla.f—l>ade County v Certain Lands, App, 247 So 2d 
787 

HI —Winnehago County v finniiril, 33 N E 2d 478, 376 
ni 277 

Md—Ouislerv Board of Zoning Appeals of Baltnnon 
County, supia, n 81—Knqer v Flamung Com< 
mwunn of Howard County, 167 A 2d 885, 224 Md 
320—Maryland-National Capital Piuk and Plan- 
nmg Commttsifln v SiDcor Development Corp, 229 
A 2d 135, 246 Md 516—Montgomery Qtizens 
V Oreeohalghf 252 A 2d 242,233 Md. ISl 
Mb—State ex rel Association for Convalescent Crip¬ 
pled Childien v Cornell, supra, n 79—Brown v 
Oambrel, supra, n 79 

NJ—Umon County v Benesch, 236 A2d 409, 98 
NJ Super 167, mod on oth grds 246 A 2d 728, 
lOSNJSuper 119 

N Y—SoUivanCounty v Fihppo, 315 N YS2d 519,64 
Mac 2d 533 

ND—Fitadet v City of Southwest FargOb 59 NW2d 
871.79ND 799 

OkL—Board of County Gcmi’rs of Oklahoma County v 
Wanani.28SF2dl034 

Or—^Haugen v Oleason, 359 P2d 108, 226 Or 99 
Tenn—Davidtcm County v Rogers, 198 SW2d 812, 
184Tenn 327 

Tex—Tn-Oty Fresh Water Supply Dot No 2 of 
Hams County v Mann. 142 SW2d 945, 135 Tex 
280 

Va^Boaid of Snp*n of Fairfax County v Ecology Onob 
Inc, 245 SE.2d 425, 219 Va. 29 
Wash—State ex rel SduUbeig v Everett Put Jusuca 
Court. 594 P2d 448, 96 Wash2d 106 
Wn—Jefienon County V Tkmmd, 51 NW2d518,261 
Wa 39 

Bides of coBStrnctifiii 

<1) Oa^Wood V Swmnett County, 257 S E.2d 258, 
243 Oa. 833 

m rnwiftHy V Oark County, 307 N,£.2d 128b 16 
m App3d 947—Cook County v Patka, 405 N E 2d 
1376,40IIlDec 2H 85 Ill App 3d 5 
Teen^-^aykia v, Knox County, ,286 SW2d 579, 199 
Tenn 268-State v Stme; 292 S.W2d 771, 200 
Tenn 561 

00 Oa^-Beax&y v De Kalb County, 77 S E 2d 74(X 
210 Qa 41, oonf to 78 S E2d 365, 88 Ga App. 856 
Mo—Lancaster v Atchuoa County, 180 SW2d 706 
Neb—State card Johnsonv Gaga County, 49 N W 2d 
672, 154 Neb 822-^3otfd of County ComYi of 
Stf]^ County V. McNally, 95 NW2d 153, 168 
Neb 23 

PiL—Chester Comity v. Philadelphia Elec Co, 13 
CbesL 108. 

(3) Libenl coostructioa m &vor of county required 
Piinr County v EEmdealang, 114 A 2d 461, 35 NJ 

Super 479, app. dam 132 A 2d 807,24 K J 517—Un¬ 
ion County Bd, of Chosen FreehoUen v. Unxm Couoly 
Park Cormustiop. 196 A 2d 781, 41 N J 333 Bergen 
County X Department of Pubbe Utihuei^ 2^ A^ 543, 
llTNJ5npcr 304 

(4) Other rules 
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Cal—Richter v Board of &ip*rs of Sa cr ame nt o County, 

66 CalRptr 52,259CA2d99 
Fla—County v Mercury Radio Service, Inc, 134 
So 2d 791 

Ind—Mogilner v Metrt^johtan Plan Commission of 
Manon County, 140 NE2d 220, 236 Ind 298 
Vt —Town of Stowe v Lamoille County, 362 A.2d 159, 
134 Vt 402 

Delegation of police powers valid 
NC-State v Allred, 204 SE2d 214, 21 NCApp 
229, app dam 205 S £ 2d 724, 285 N C 591, cert 
den 95 Sa 814 

85 Cal —Housing Authority of Los Angeles County 
v Dockweder, 94 P2d 794, 14 Ctl2d 437-San 
Bernardino County v La Mar, 76 Cal Rptr 547, 
271 C A 2d 718 

Fla.—Townie v Manon County, App, 343 So2d 
1312 

Ql—Board of Ed of Commumty Umt School Dot 
201-U, Will County v Fmneroy, 362 N £ 2d 55, 5 
ElDec 742, 47 m App 3d 468 
Mo-Schaeffer v KJeiuknecht, App. 604 SW2d 751 
Ohio—State ex tel Hdsd v Board of Com*rs of Cuya¬ 
hoga County. 79 NE2d 698, affd 78 NE2d 694b 
83 Ohw App 388, app d»m 79 NE 911, 149 
Ohio St 583—Blacker v Wiethe, 231 N E 2d 888, 
affd 235 NE2d 142, 13 Ohio App2d 199, revd 
on oth grds 242 NE2d 655, 16 Ohio St2d 65 
Tenn —Mayor and Aldermen of Qty of Fayetteville v 
Wilson, 367 S W 2d 772, 212 Term 55 
ppnaftnflhienesa of Ordinance debatable 
NY—Pfeople V Texaco, Inc, 365 NYS2d 661, 81 
Mae2d 260, affd 383 NYS2d 788, 87 Misc2d 
255 

86 US—Avenav Wnghl, DCVa. 320 FSupp 677 
—Hogge v Hednck, DCVa, 391 FSupp 91 

Fla—Jordan Chapel Freewin Baptist Church v Dade 
County, App, 334 So 2d 661 
Ga-Enzor v Askew. 13 SE2d 374. 191 Ga 576 
m—Kiol v Win County, 233 NE2d 417, 38 m2d 
587 

Md—County Counal for Montgomery County v In- 
vestois Fbnding Corp, 312 A 2d 225, 270 Md 403 
Mich—Wayne County v Michigan Public Service 
CommosKHi, 72 NW2d 109, 343 Midi 144 
Mo —State ex rd Cole v Matthews, 274 S W 2d 286— 
Q riKbii V Oxeuhandler, App, 334 SW2d 394 
Mont—Plath v Ht-Ball Contractors, Inc, 362 P2d 
1021, 139 Mont 263 

NY—Stubbart v Monroe County, 395 NYS2d 307, 
58AD2d2S 

NC—State v Smith, 143 SE2d 293, 265 NC 173 
Ohio-Blacker v Wiethe, 235 NE2d 142, 13 phio 
App 2d 199 

Wm—C ity of West Alhs v Milwaukee County, 139 
NW2d 36, 39 W»2d 356, cert den 89SCt 717, 
393 US 1004. 21 L Ed 2d 707 

Sewer service charges 

Ala.—Ojdnion of the Justices, 251 So 2d 755, 287 Ala 
337 

Beasonableuess test satisfied 
Mo—Gaessr^s Health Oub v, St. Lows Comity, App. 
565 SW 2d 783, cert den 99SQ 353,,439 US 
955, S8LEd2d346 

GovemmentcU funotiom of coun¬ 
ties are those conferred or impoMd on 
the county as a local ^ency of limited 
and presenbed juris^ction to be em¬ 
ployed in administering the affsirs of 
the state and promoting the public wel¬ 
fare generally*®^ 

865. W^—Bondarant V Bda^ of Trdstees of Me- 
monal Hoqntal Converse County, 354 P2d 
219 

4t 

. A county has no authority to divest 
itself of authority conferrrf by ^eral 
law of the state.***® - ' - • 


8650. Aathonty to accomplish purpose benefi¬ 
cial to state 

Or— Yamhill County v Dauenhauer, 487 P2d 1167, 6 
OrApp 422, aim,, Sup, 492 P2d 766, 261 Or 
154 

g7 Cal—Portnoy v Superior Court of Riverside 
County, supra, n 79—Peoide v Johnson. 277 P 2d 
45, 129CA2d 1 

Colo— Pennbbsoat, Inc v Board of County Commis¬ 
sioners of Pitkm County, Colo, 642 P2d 915 

Ga-Bsrton v Hardm, 48 SE2d 882, 204 Ga 108- 
DdCatt) County v Atlanta Gas Light Co, 186 
SE2d 732, 228 Ga 512 

HI—Hetdenreich v Ronske. 187 NE2d 261, 26 HI 2d 
360 

Kan—Board of County Com’is of Sedgwick County v 
Lewu. 453 P2d 46, 203 Kan 188 

Ky-Famsv Nichols, 150 SW 2d 484. 286 Ky 196- 
WiUougbby V Tafd. 190 SW2d 475, 300 Ky 
792—Stemfdd v Jefferson County Fiscal Court, 
208 SW2d 939, 306 Ky 621 

Md—Blumenthal v Clerk of Ciremt Court for Anne 
Arundel County, 365 A 2d 279, 278 Md 398 

Mas—Leflore Bank & Trust Co v Leflore County. 32 
So 2d 7H 202 Mas 552 

Mo—State ex id Association for Convalescent CnjH 
pled Children v Cbmdi, supra, n 79—Women’s 
Ass’n of Kansas City v Brown. 190 
SW2d 900, 354 Mo 700—Hdlman v St Lows 
County, 302 SW 2d 911 

Mont—Helena Gun Qub v Lews and Oaik County. 
379 P 2d 436, 141 Mont 490 

Neb—Speer v Kiatxenstein, 12 NW2d 360 143 Neb 
300 

Or—Warren v Manon County, 353 P 2d 257, 222 Or 


Powers not implied 

(1) HI—Union Nat Bank and Trust Co v Board of 
Sup’rs of Kendall County, 382 N E 2d 1382, 22 HI Dec 
627, 65 m App 3d 1004 

Ky-^^ty of Radchff v Hardm County, App, 607 
SW2d 132 

La—RoUno Envuomnental Services of Louisiana, Inc 
V IbervillePaiahPoliceJury,App,36SSo2d497, 
afl(l,$up,371So2d 1127 

Mas—Capital Elec Power Ass’n v. Mususippi Power 
& Ti ght Co, 218 So5d 707. 

(4) Aathonty to engage m restaurant business 
NC—Smith V Mecklenburg County, 187 SE2d 67, 
280 N,C 497 

Ri^ of oooperetum between connties 

Ark-Hsolderv Baker, 346 S W2d 677.233 Ark e9a 


pgge 804 

88 Ky—Hogge v. Rowan County Focal Court, 231 
S,W2d8, 3l3Ky ,387 

Nd>—State ox reL Johni^ v. Gage County, 49 N W 2d 
672. 154 Neb 822 

89 US^teed Diedgmg Co v Merced County, 
supra,n 79 

Cal—Robins v Los Angeles County, 56 CalRptr 858, 
248GA2dl 

Ind— Lutheran Hospital of Ft Wayfae. Inc* V Depart¬ 
ment of PubbhWdftre of Allen County, App, 397 
NEJB638. I ' 

Kan-9oafd of County Com’rs of Sedgwick County v 
' Leans, 453 P 2d 46. 203'Kan 188 

Ky—Adams. Inc v Lousville and Jefforson County 
Bd afHeddi,439SW2d586 '> 

Md—County Council for Montgoinery County v. 

* Ass’ln, haoi 333 A5d 59(L'a74 Md. 

52 

N Y - Jeopk V Westchester County, 15 N.Y52d 365, 
257 ^Djv 769, affiL 26 NE2d 27, 282 NY 
224w 

§ 50. I^lic Impn>veiiii»ij|» 

90 Oa.—Tippms v Cobb Comity Parkhig Antfaonlar, ^ 
' 100 gPM 893, 213 Ga iS85^ackaoa v. Games, 
198 SE2d 657, 230 0a. 712. , , , 



20 CJS 167 


Mich—Dram Cmn'r of Oaldand County v City of 
Royal Oak, 10 NW2d 435, 306 Mich 124-City 
of Highland Park v dark, 20 NW2d 253, 312 
Mich 407. 

Pa—Hughea v Borough of Ehaabeth, 17 A 2d 914* 143 
PaSuper 254* revd 22 A 2d 726, 343 Pa 175 
NC—CJJS.qiiotad at length fa Ranuayv RoUina, 100 
SE2d5S, 38, 246NC 647 
Tex—Sndlen v Brazona County, CivApp, 224 
S W 2d 305, or ref no rev err 
Wash—Ronkeov Board ofCountyCom’ra of Snohom¬ 
ish County, 572 P2d 1, 89 Wash 2d 304 

Galliiig electfon for anthorizatfon to acquire 
foedities 

SC^Murphreov Mottel, 226 SE2d 36, 267 SC 80 
ESectrietty 

Fla—City of Hialeah Qaidens v Dade County, App, 
348 So 2d 1174 

91 Ala.—Board of Revenue of Etowah County v 
Hutchma,33So2d 737, 250A]a 173 
Axk.—Brown v Bradbeny, 218 S W.2d 733, 214 Ark 
937 

Cal—Castle v Schulman, 195 P2d 781, 32 Cal2d 
222—Erven v Rivem^ County Bd of Sup’rs, 126 
CklRptr 285, S3 C A 3d 1004 
Fla.—State v Alachua County, 16 So 2d 288, 154 Fla 
1—Mountam v PmeUas County, App, 152 So 2d 
745 

Oa—Ledbetter Bros, Inc v Floyd County, 226 SE2d 
73a 237 Qa 22 

Kan.r-Soaaooian v. Board of County Comers, 630 P 2d 
1154* 230 Kan 210 

Mnm—Hanson v Kittson-Mazahall Rural Water Sys¬ 
tem, 257 N.W 2d 305 

NJ—Terminal Enterpnses* Inc v Jersey City, 258 
A2d361, 54NJ 568 

NC—OreemiboiD-High Point Airport Authority v 
Johnson, 36 SE2d 803, 226 NC 1 
Pa—Spencer v Snedeker, 64 A2d 771, 361 Pa 234 
Aiiporii 

(1) Statute empowering counties to own and operate 
aixp^ bdd vahd—State ex id Hdsd v Board of 
Com'n of Cuyahoga County, 78 N E2d 694* 83 Ohio 
App 388, app dum 79 NE2d 911,149 Ohio St 583 

(2) Airports generally see Aeronautics and Aerospace 
S 57-^ 

(3) Other matters 

Md—Qly of Bowie v Board of County Com*n for 
Pnnoe Oeoigei’s County, 271 A2d 657, 260 Md 
116 

N Y —Bell V Board of Sup*rs of Sulhvan County, 283 
NY32d344* 28AD2dl34 
Pa—Petition of Lehigh-Noithampton Anport Authon- 
ty, 16 D ft C2d 30a 28 LehLJ 11, 50 Mun 45 

Piddle traiuvortation 

Fh—State V Dade County, 142 So 2d 79—Coast Cities 
Coaches, Inc. v Dade County, 178 So2d 703 
Ohm—State ex rd Speeth v Carney, 126 NE2d 449, 
163 Ohio St 159 

Perfonumce bond 

Cal—Morro Palisades Co v Hartford Aoc ft Indem 
Co, 340 P2d 628, 52 C2d 397—Ragghianti v 
Sberwin, 16 CalRptr 583, 196 ClA2d 345-Kem 
County V Edgemont Devdopment Corp, 35 Cal 
Rptr. 629, 222 CX2d 874 
PDbUcptrk 

Tex-Cameron County V Wilsoa, 326 S W 2d 162,160 

Tex 25 

VaUdntfon of prior nctioiis of bond of piddle 
woriu 

Mich—Ridenour v. Bay County Actmg Through Dept 
of Pnbho Works, 114 N W.2d 172, 366 Mich 225 

Goniity boudng project 

Cal—Houaug Authority of Kniga County V Peden,28 
CalRptr. 11. 212CA2d276 

gygtaiii 

Colo—Adams County GoU^ Inc v Colorado Dept of 
Revenue^ 610 P2d 97, 199 Odo 423 
Ky-Boonev Cook. 365 SW2d 100 


ConrthoQse 

Cal —Vagan v Board of Sup’rs d* Fresno County, 40 
Cal Rptr 760. 230 C A 2d 286 

Pnfciiig fodlity 

Okl —Application of Southern Oklahoma Devdopment 
Trust, 470 P 2d 572 

CooperatlTe agreement 

US—Crow V Brown, DCGa, 332PSttpp 382, CA, 
affo.4S7F2d788 

Rerisioii of plan 

Fla -^top Transit Over People Inc v Board of Coun¬ 
ty Com*rs of ^de County, App, 347 So 2d 842 

Laying ntUity Imes 

Or—Sunset Lake Water Service Dist v Remington, 
609 P 2d 896, 45 Or App 973 

92 Nev—State v Lmcoln County Power Dist No 1, 
111 P2d 528, 60 Nev 401 

Word “mnnfcipaiity** indndes county 
Tenn,—Weakley County Municipal Elec System v 
Vick, 309 S W 2d 792, 43 Tenn App 524 

93 Oa.—Ohver v Hall Cbunty Memorial Hospital 8 
SE2d 138, 62 Ga App 95 

Mum—Kaufman v Swift County, 30 NW2d 34. 225 
Mum 169 

94 US —Evans v Tram, DCOhio, 460 FSupp 237 
Ala—Custred v Jefferson County, 360 So 2d 285 
Colo—Gard v Board of County Com*is of Summit 

County, 447 P 2d 209, 167 Colo 351 
Fla—Broward County v Hurwit, App, 216 So 2d 225 
Ga—Swiedler v Fnltcm County, 275 SE2d 3ia 247 
Ga 164 

La—Baud v Thibodo, App, 7 So 2d 388 
Mich—^Dram Com*r of Oakland County v City of 
Royal Oak. 10 N W2d 435, 306 Mich 124—Gaut 
V Oty of Southfidd, 200 K W2d 76, 388 Mich 
189 

N J —Bergen County v Department of Public Utilities, 
284 A2d 543, 117 N J.Super 304 
NY—CamtM v Nassau County, 82 NYS2d 179, 
192 Mac 821,afM 83 N Y S Zd 511,274 App Div 
929 

Ohio—Arvidaon v Board of County Com’rs, 269 
NE2d 432, 27 Ohio Mac 93—Satzger v Cler¬ 
mont County Bd. of Commra, 318 N E 2d 421,40 
Ohio App 2d 125 

Or—Jackson County v Bear Qredc Valley Sanitary 
Authority, 632 P 24 1349, 53 Or App 823, affd 
645 P 2d 532, 293 Or 121 

Pa -Ferraro v AU^heny County Samtaiy Authority, 
114 PL J 435 

Va^Abbott v Board of Sup’xs of Amherst County, 108 
SE2d 243. 200 Va 820 

Compelling connection with sewer systmn 
m—Feopk ex id Du Page County v Smith, 173 
NE2d 485, 21 in2d 572 

Sewerage use charge not proper 
Dd—Wdmmgton Trust Co v Caratdlo, Siqier, 385 
A 2d 1131 

Ga—Dobbson v. Floyd County, 193 SE2d 611, 229 
Ga 598 

Va—Amencan 'Lrading ft Prodnctioo Coip v Board 
of Sup’ri of Faufox County, 183 SE2d 72a 212 
Va 274 

Applicability of statnte 

Or-Bioobv Di«kei;544P2d598,23 0rApp 697, 
revd. on oth gids. 352 F2d 533, 275 Or 619 

Fhumdng sewerage system 
El—Andrews v Madison Coon^, 369 NB2d 532, 12 
El Dec 35, 54 EU^Sd 343 

95. Gonseat of electors 
(2) SufBoency of ballot—Bacon v. Oty of Detroit 
Midi, 276 NW 80a 282 Midi 150. 

97. Anz^r^rHenmiigioii, Durham and Ri c hard s o n v 
Prodmow, 477 P 2d 285,13 Anz App 411, review 
den 485 P 2d 547,107 Anz 222 
Gal—Ward v Chandler-Sherman Corp, 172 P2d 90a 
76 Cal App 2d 373 


COUNTIES §50 

Page 805 

Oa—DeKalb County v Townsend Aaaoc i a t ea, Inc, 252 
SE2d 498, 243 Oa 80 

Ohio-State ex rd Mianu Val Memoiy Gardena Aasn 
V South, 264 NE2d 645, 24 Ohio App2d 93 
98 Anz—Hennmgson, Durham and Richardson v 
Frochimw, 477 P 2d 285, 13 AnzApp 411, review 
den 485 P2d 547. 107 Anz 222 
Cal—Mortimer v Acquisition ft Imp Dot No 36 of 
San Diego County. 233 P2d 113. 103 CA2d 
298—George A FuUer Co v Ramey, 45 Cal Rptr 
187, 235 C A 2d 379. cert den 86 SCt 359, 382 
US 983, 15 LEd2d472 

Ky—Lowery v Jefferson County, 458 SW2d 168 
Pa—MacCslman v Bucks County, 12 Bucks 717, afid 
191 A2d26S,411Pa 316 
Statute held not invalid 
(3) Other statutes 

Arie—Cypress Creek Farms v. L'AngmUe Imp Dot 
No 1, 626 SW 2d 337, 274 Ark 318 
Fla—Spidvogd v Brevard County, 192 So 2d 282 
Mas—Biloxi-Paacagoula Real Estate Bd, Inc v Mo- 
sissippi Regional Housmg Authority Na VIH, 94 
So 2d 793, 231 Mas 89 

Okl—Application of County Courthouse Bldg Com- 
mission of Ste^diens County, 403 P 2d 501 
Utah—IVgesen V Magna Water Co, 226 P 2d 127,119 
Utah 274 

City and connty commismons operating aa Joint 
authority 

Utab-Cayton v Salt Lake Qty, 387 P2d 93. 15 
Utah2d57 

Not private enterpriflo or biiaine« association 
Anz—Paradue Val Water Co v Hart, 395 P2d 716, 
96 Anz 361 

Parttenlar district not authorized 
Anz—Phoenix Title ft Trust Co v. Burns, 395 P2d 
532, 96 Anz 332 

Administrative unit of county government 
NY.—Tom Sawyer Motor Inns, Inc v Chemung 
County Sewer Dot No 1, 305 NYS2d 408, 33 
AD2d72a app after remand 331 NYS2d 154* 
39 AD2d4,app den 288 NE.2d 807, 31 N Y2d 
670, 336 N.Y.S2d 906, afid 29S N£2d 120, 32 
NY2d 775, 344NYS2d958 
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1 Cal—Qutle v Schulman, 195 P.2d 781, 32 Cal2d 

222 

El —National Drag Racmg Enterpnaea, Inc v KendaE 
County, 295 NE2d 712, 54 El 2d 83. 

Md—Anne Arundel Connty v Whitehall Venture^ 384 
A2d78a39MdApp 197 

Midi—Thompson v Oty of Dearborn Hei^its, 206 
NW2d219, 45 MidiApp 87 
Mo—State eat id Qmgg v Liquida t or of Sewer Do- 
tnets of St Loutt Connty, 175 S W 2d 828, 352 
Mo 10 

Ohio-nArvidson v Board of County Com'is, 269 
NE2d432,27 0hioMuc 93 
Va—Shirley-Duke Apartments, Section One* Inc v 
Board of County Sup'rs of Fhu&x County, 97 
S.E2d 657, 199 Va. 49—American Tndmg ft Pro¬ 
duction Corp. v Faiifox County Bd of Sup'rs, 200 
SE2d529, 214 Va 382. 

Friorify of lien 

Fla—Gleason v Dade County, App, 174 So 2d 466 
Proviskm for notioe by piddica tt on of hearing of 
oldections to a ss e ssme n t roll held invalid 
Midbu—Rideoour v Bay County Acting Through Dept 
of Pub&o Works, 114 N.W2d 172, 366 Mich 225 
Gomity oquaefl detennlnathm of special benefit 
pranmptlvdy correct 

Md—Murphy v Montgomery County, 297 A 2d 249, 
267 Md 224 

2 Fla—Florida Cities Water Co v Board of County 

Com'iB of Saiaaota County, App, 334 So.2d 622 
Mo — Jacoby v. Musoun Valley Dnunage Dot of Holt 
County, 163 SW2d 93a 349 Mb 818-State ex 
id QW V. L iquida t or of Sewer Dutneta of St 
Lonu County, supra, n 1 
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NJ—Nortk Berjen Tp. Hudson County v Usher, 60 
A2d 809, 142NJEq 479 

Ohio—Laskey v Hilty, 107 NE2d 899, 91 Ohw App 
136, app dum 106 NE2d 642, 158 Ohio St 42 

Assessment properiy levied 
Fla—Carpenter V Dade County, App, 269 So 2d 775 
4. Ohio—Laskey v Hilty, supra, n 2 
Estoppel held not shown 
Ohio-Laskey v Hdty, 107 NE2d 899, 91 Ohio App 
136, app dism 106 NE2d 642, 158 Ohio St 
42—Parente v Day. 241 NE2d 280, 16 Ohio 
App 2d 35 

to qnestlon assessments waived 
Ohio—Wagner v Messner, 26 NE2d 1018, 136 Ohio 
St 514 

8 CaL—George A Fuller Co v Ram^, 45 Cal Rptr 

187, 235 CA2d 379, cert den 86 SCt 559, 382 
US 983, 15 LEd2d472 

Waiver or estoppel not shown 
Cal—Hamson v Board of Sup’rs of San Mateo Coun¬ 
ty, 118 Cal Rptr 8288 44 CA3d 852 

Ezhanstion of remedies 

N Y —Young Men's Chnstian Aas'n v Roduater Pure 
WatereDirt,334NE2d 586, 37NY2d 371, 372 
NYS2d633 

page 806 

9 Neb—Loop River Public Power Dist v Platte 

County, 14 N W2d 210, 144 Neb 600 
Ohio—Laskey v Hilty, tupra, n 2 
Restricted to matters presented to board 
Cal—Halsted v Sacramento County, 52 Cal Rptr 637, 
243 CA2d584 

Statate construed 

Cal —Halated v. Sacramento County, 32 Cal Rptr. 637, 
243 CA2d584 

limitntioiHi 

Cal—O’Keefe v At aa c a dcc o County Saaiution Dist, 
98Chli^itr,S78,21 CA3d719 

10 Cal,^—Gasde v arfinitiMtij supra, n l 
Or—Rmk v Kortge^ 555 P2d 775, 276 Or 505 

On compliance with statutoiy provi- 
sions, the proceedings may be aban- 
donei***^ 

103. Protest by owners of nudority of land 
area to be asseswd 

Cal—Rxvemde County v Wfattlodc, 99 CdRptr 710, 
22CA3d 863. 

§ 51. Judicial Supenision 

IZ Gau—Bunen v. Youngblood, 238 SE2d 89, 239 
Oa.553 

13 FS^Bar An^ of Mercer County v Lideaei, 42 
FeJlift a Co 619 

Tenn—State ex id Bobo v Moon County, 341 S W2d 
746,207TemL622 

15 US^Tmtaea of Moctg. Truat of Amenca v 
Hollnid, CAGn, 554 F2d 237. 

Aiis^-State ex xel Pdoell v. Downey, 430 P2d 122, 

' U12Arlx.360. 

GBl-4Ceni Oounty v Bdgemont Devdopment Ooip, 
$5 GaLRptr 629^ 222 CA 2d 874 
Fh^-Browanl County Rubbiih Cmtnetoi a Am*n v 
Brow ei d County, App, 112 So 2d 898. 

Osi Mraganv Thomai, 63 S£Jd 659, 207 Ox. 660— 
Moore v Baldwin County, 74 S 449, 209 Gx. 
541 

Uaho-Oxrtlaiid v. Talbott, 237 P2d 1067. 72 thmKa 
125. 

HL—Pxoglx ex sd. Batin v. New York Cent R. Co, 
64 NJB2d 895, 392 m 525—Du Page County v. 
Heodenou, 83NB2d72Q,40ZlIl 179" 
Ind^-HaywDod Fife. Go v. Wed; 39 N3Zd 785, 110 
IhdJkpp. 568 


Kan—Womer v Aldndge, 125 P2d 392, 155 Kan 
446—Robmson v Board of Cmnty Com’n of Oa> 
borne County, 504 P 2d 263, 210 Kan 684 
La —Oaz-Peik Realty v Police Jniy of Panah of East 
Baton Ronge^ 35 So 2d 860, 213 La 935—Jeffines 

V Pohoe Jury of Rapides Panah, App, S3 So 2d 
157—Torrance v CsAio Parish Police Jnxy, App, 
119 So 2d 617 

Md—^Robertson v County Bd of Appeals for Mont* 
gomery County, 122 A 2d 751, 210 Md 190 
Mum—devdand v. Rice County, 56 N W2d 641, 238 
Mmn 180 

Miss— Board of Sup’n, Smith County, v Hawkms, 5 
So 2d 684k 192 Mia 330—Green v Alcorn Coun¬ 
ty, 6 So 2d 130, 192 Mia 468—Ridgewood Land 
Co V Simmons, 137 So2d 532, 243 Mia 236 
Mo— CJ3. dtedraOdeD v Pile, 260SWZd 521,527 
Neb—Speer v Kntsenstem, 12 NW 36a 143 Neb 
300 

NJ—DnscoUv Buihngton-Bnstdi Bridge Co, 86 A 2d 
201, 8 NJ 433, cert den 73 Sa 25, 33. 34^ 344 
US 838, 97 LEd 652, tdi den 73Sa 181,two 
cases,and73Sa 182,344US 888,97LEd 687 
NY-Camjfodl v Naaau County. 82 NYS2d 179, 
192 Misc 821, affd 83 N Y S 2d 511,274 App Div 
929—Cuxktte v Board of Sup’rs of Albany Coun¬ 
ty, 192 NYS2d 92, 19 Miac2d 161, app dism 
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35 Kan —Wycoff v Board of County Com’ra of Lo¬ 
gan Coonty, 383 P 2d 52a 191 Kan 658 
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49 Kan—Dunn y Board of Com’ra of Morton Coun¬ 
ty, supra, n 7 
Collateral attack 

Tex—Hamaon v Jay, Civ App, 280 S W2d 636, afid 
and cert questiona answered 271 S W 2d 38^ 153 
Tex 460 

Contests are limited to matters relat¬ 
ing to the day of the election which 
pertain stnctly to the dection.**' 

51.1 Flrlor aedm eraating ekefioa prednets not sub¬ 
ject to attack 

Tex —Hamaon v Jay, 280 S W 2d 636, afid and oert 
quea ana 271 SW.2d 388, 153 Tex 460 
52 Kan,—Duimv Board of Com’ra of Morton Coun¬ 
ty, aiq>ra, n 7 
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66 Kan—Wyooff v Board of County Com’ra of Lo¬ 
gan County, 383 P3d 52a 191 Kan 658 

General rules govern the admissibility 
of evidence."* 

69.5. Efldmee hdM properly reftised 

Kan—Wycoff Board of County Corn’ll of Logan 

. County, 383 B2d 520, 191 Kan 658 

General rules govern as to the necessi¬ 
ty for, and sufficiency of, fbdings.^* 

* 723. Kan—Wyooff v Board of County Coa’!n of 
legan County, 383 P2d 52a 191 Kan 658 
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78. Tlliie for appeal 

Ark^Vaoee y, Jduaan, 386 S.W,2d 24a 238 Ark 

1609,4 
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be carried on at ibnner county seat—4M3tl«r y, 
SoelscQ, OnaLAppv, 129 S W2d 288,133 Tex. 364 
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§ 73. Selection and Change of Loca¬ 
tion of County Buildings 
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22 Cal—Stmpaoa v Hite, 222 P 2d 22S, 36 Cal 2d 
125—Ventun Realty Co v Robinson, 89 Gal 
Rptr 117, IOC A 3d 628 

Midh—Oakland County Taxpayers* League v Board of 
Sup*n of Oakland County, 94 NW2d 875. 3S5 
Mich 30S 

23 FlUf—Weston v Hallowdl 6 Bucks 51 

25 Cal—CJ.S.dtodni Jordan V Board of Sup*is of 
Tulare County, 221 P2d 977, 979, 99 CSl App2d 
356 

NH—Cheshire County V Qty of Keeney 314 A 2d 639, 
114 NH 56 

Tex—Danqy v Davidaoii, OvApp, 183 SW2d 195, 
err ref 

Statute construed 

Mich—^Kyes v AlU^an County Bd of Com’n, 221 
NW2d 449, 54MichApp 741 
NC—Brown v Candler. 73 SE2d 550. 236 N C 576 
26. Additional office for prosecutor 
Wash-Miller v Pacific County, 509 P 2d 377,9 Wash 
App 177 

27 Cat—Jordan v. Board of Sup'rs of Tulare County, 
221 P2d 977, 99 CalApp2d 356. 
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35 Misa.—Jackaon County Histoncal Soc v Board of 
Sup*n of Jackaon County, 58 So 2d 379, 214 Miaa 
156 

36 Mich—Kyes v Allegan County Bd of Com’n. 
221 N W2d 449, 54 MidtApp 741 

§ 74. Creation, Abolition, Nature, 
and Constitution 

Library References 
Counties ^38 et seq. 

39 Ky —Holaclaw v Stephens, 507 S.W.2d 462 
Distinct flrom other offidsl bodies 
Neb—Speer v Kntzeostem, 9 NW2d 306, 143 Neb, 
30(1 mod on oth gids 12 NW.2d 360, 143 Nd) 
300 

Farttenlar board held not comity 
Tex—Bolen v Board of Firemen, Policemen, and Fixe 
Alarm Operators' Trustees <3i San Antonio^ Tex 
QvApp,30SSW2d9(HerT ref 

Not chief ezecntiyes of comity 
Midi—Cnm v Oibson, 250 NW2d 792, 73 Mich 
App 192 

40. Conmitosloncrs* court, etc. 

(1) Other statements 

US—Haiper v Lindsay, DC Tex, 454 RSupp 597. 
affil m part; xevd m part on oth. grds., C A, 616 
F2d849 

41 Kan—State ex rd Cole v Oty of Garnett, 304 
P2d 555, 180 Kan 405 

Neb—Speer v Kratzeastem, 12 N W.2d 360; 143 Neb 
300 

42 US—Parnell V RapidesParab School Bd.CA 
La„ 563 Fid 180, leh dext 568 F2d 1367, two 
cases, cert den 98 S.a 3144, 438 U:S. 915, 57 
LEd2d 1160 

Commlssionenf court, etc. 

Tex—Travia County v Matthews, CivApp, 235 
S.W.2d 691. err ref no rev err—Quenm v 
Weatherly, CivApp, 291 SW2d 493 

(2) Powers 

US—Avery v. Midland County, Tex, Tex, 88 SCt 
1114^ 390 US. 474, 20 LEd2d 45, on remand, 
Sup,430SWJZd487 

Texr-State ex rd City of Jasper v. Gulf ^tea Utilities 
Co. 189SW2d 693, 144Tex 184—EUis v. Hanks, 
CivApp, 478 SW 2d 172, err reC no rev err 


Goonty court 

(1) Mo—State ex rd Associatum for Convalescent 
Cnppled Ouldien v Cornell, 152 SW2d 83, 347 Mo 
1164—State V Fendierton, 151 SW2d 111, 235 Mo 
App 1128—Rippeto v Thompson, 216 S W 2d 305. 358 
Mo 721—Burrows v County Court of Carter County, 
App, 308SW2d299 

(4) Ark-^effisry v Tievathan. 220 S W 2d 412, 215 
Ark 311 

(5) Exerosmg judicial and administrative functions 
—nJ^erson Coun^ ex rd Orauman v Jefferson County 
Fiscal Court, 192 S W2d 185, 301 Ky 405 

(6) County may vest management to some other 
county agency mstead 

Mo-Casper v Hetlage, 359 S W2d 781 

(7) Other statements 

Ky'-Johnson v Peak, 407 S W 2d 692 
Or—Ray v Davis, 436 P2d 741, 249 Or 1. app after 
remand 458 P2d 679, 254 Or 155 
W Va —Cunningham v County Court of Wood Coun¬ 
ty, 134 SE.2d 725, 148 W Va 303 

Justices of the county court, etc. 

(2) Other matters 

US—Suddcnmv Hayes, CATeon., 414 F2d 41 
Tenn —Bandy v State ex rd Bd of Ed of Sulhvan 
County. 207 SW 2d 1011, 186 Tenn 11 

*^01106 Juries” 

US—Sewell v St Tammany Parish Police Jury, DC 
La. 338 FSupp 252 

La—State ex rd Kilboume v Dugas, App. 195 Sc 2d 
179. 

Constitationsl provlfllons and statutes prescnb- 
ing power and dutiea of comity comrti 
WVa—Meador V County Court of McDowdl County, 
87SE2d 725. 141 WVa 96 

Dade Gounty Port Authority 

Fla —Burton v Dade County, 166 So 2d 445 

Quonun courts 

Azk—^Robuuoa v Greenwood Dist, Sebastian County 
Quorum Com, 528 $W2d 930, 258 Ark 798 
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43 Pro tempore Judge is not a member—Jefferson 
County Fiscal Court v Orauman, 136 SW2d 
1102, 281 Ky 608. 

47 La—State at rd Sanchez v Qgden, App,4So2d 
601 

Conatmction and operation of atatnte 
Mich—Sagmaw (bounty Tp OfBcers Ass'n v. Oty of 
Sagmaw, 130 N W2d 30, 373 Mich 477 

48 Ga—Robert V Steed, 60SE2d 134, 207 Oa 41 
Ky —JefifecBon County Fiscal Court v Grauman. supra, 

n 43 

Pa—Com ex rd Tdler v Jennings, S3 LuzLReg 43, 
afid 186 A 2d 916, 409 Fa 513 
W Va —State ex rd Daquxm v Ferrdl 143 $ E.2d 469, 
149 WVa 773 

Oyermled case 

The case of Bifiiter v Nelson, Ky, 300 S W 2d 790, 
holding that the legmlature may not compd any county 
or class of oountiea to adopt the commission form of 
foveniment, has been expresdy overruled, the court 
holdmg that a mandatory requirement is not precluded 
—Lackey v Garner, 367 S W2d 257 

Provision construed 

Gd—Knoff V Oty and County of San Firancisco, 81 
CalRptr 683, 1 CA3d 184 

49 La.—State ex rd Sanchez v Dixoo. App, 4 So 2d 
591, foil 4 So 2d 602, two cases 

Statutory bodies and officers 

(4) Other bodies and officers 
NH—Opuuon of the Justices, 114 A2d 879, 99 NH 
540. 

Fa—Thompson v Fusel, 86 PaDist &. Co 546, 67 
YoikLegRee 69 

SD—^^wl^ Ranches, Inc. v Lasher, 270 NW2d 
366. 
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50 Ga-Bowen v Lewis, 40 SE2d 80, 201 Ga 
487—Hutchins v Candler, 73 S E 2d 191, 209 Oa. 
415 

Statute held yalld 

Cal—People v Battm, 143 CalRptr 731, 77 CA3d 
635, 95 ALR3d 248, cert den 99 Sa 183, 439 
US 862, 58 LEd2d 171 

Oa—Bleckley v Vickers, 170 SE2d 695, 225 Oa 593 
SC—Duncan v. York County, 228SE2d 92,267SC 
327 

WVa—Serge v Matney, 273 SE2d 818, 165 WVa 
801 

51 Ala—Opuuon of the Justices, 43 So2d 3, 253 
Ala 111 

Oa—Bleckley v Vickers, 170 SE2d 695, 225 Ga 593 
Mich—Van Zanen v Keydd, 280 NW2d 535, 89 
Mich App 377 

Apportionment based on outdated census nncon- 
stitutional 

Nev —Clark County v Qty of Las Vegas, 550 F 2d 779, 
92 Nev 323 

52 US—Marshall v Edwards, CAJa, 582 F2d 
927, reh den 588 F 2d 828, cert den. 99 S.a 
2820, 442 US 909, 61 LEd2d 274, app after 
remand, C A, 629 F 2d 423, cert den 101 S Ct 
308a 432 US 938, 69 LEd2d 952 

Fla—Board of Public Instruction of Orange County v 
Budget Commiisioa of Orange County, 167 So 2d 
305 

Tenn—Crewse v Beeler, 212 SW.2d 39. 186 Tenn. 
475—Donatban v McNfinn County, 213 SW2d 
173, 187 Tenn 220 

Apportloiiment to minimize foting strength of 
ethnic groups 

U.S—Parndl v Rjapidea Parish School Bd, DC La., 
425 FSupp 399, affd m part mod m p^ on oth 
gtdi.CA, 563 F2d ISa rdi den 568 P2d 1367, 
two cases, cert den 98 S.Ct 3144.438 US 915,57 
LBd2d 1160 

NY—Fiankhn v Krause. 367 NY82d 998, 81 
Mi8c2d 52—Rapdyea v Nassau County Bd of 
Sup'is, 367 N YS2d 1005, 81 Muc2d 59 

53 Pa—In re Benson, 38 A2d 75, 350 Fa 141 

DOntiott' of TOtlng strength 

US—Robinaon v Commissioners Court Anderson 
County, C A Tex. 505 F 2d 674 

54 Atk-Parker v Adkins, 266 SW2d 799. 223 
Ark 455 

Ga —SCA Services of Georgia, Ina v Fulton County, 
231 SE2d774,238 0a 154 
Tenn —Troutman v Cnppen, 212 S W 2d 33, 186 Tenn 
459 

Wia—State ex rd Bowman v Barczak, 148 N.W2d 
683, 34 Wis 2d 37 

55 Cal —Studmg v Board of Sup'rs of Los Angdes, 
121 CalRptr 435, 48 CA3d 184. 

N Y —Jcmes v Board of Siip'n ci Essex County, 361 
NYS2d718,46AD2dl02 
Minimizing Toting strength of ndal groups 
U S —Pitts V Bttsbet D C Oa, 393 F Supp. 35, vac on 
oth grds.CA., 536 F2d36 
No repeal of powers 

lowa^McMuny v. Board of Snp*ri of Lee County, 261 
NW2d688 

56. Local election to increase size of oorntdl 

US—Gndmumv McKeitheo, 336 FSupp 267 
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60. Within impeachment proTistons 
Mass—In re Opuuon of Justices, 21 NE2d 551, 303 
Maas 615 

61 Mass.—In re Opuuon of Justwes, supra, n 60 
N Y —Knauf V County Lqgidatore of Mmuoe County, 

28Q NYS2d 15, 27 AJ>.2d 440—Kaaperek v 
Wikox, 364NYS.2d 774k80Miac2d 1024 

62 Mo—Jensen v. Wilson 1>, Gentry County, 145 
8W2d 372, 346 Mo 1199 

64 Conn—Qty of New London v New London 
County, 173 A2d 492, 148 Conn 60S 
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Idaho—Reynolds Const Oo v Falls County, 437 
F2d H 92 Idaho 61 

Mich—Wiync County Jail Inmates v Lucas, 216 
NW2d9ia39I Midi 359 
Mo—BracMbni v Fhdps County, 210 SW2d 996, 357 
MO 830 

Old—GJJSL dtod in State ex rd Thard v Board of 
Ooin*n of Creek County, 107 P 2d 542, 549, 188 
OU 184w 

Fa—Padonll v Lane^ 38 WaahOo 193, 206 
Vau—Gandy v Elizabeth City County, 19 SE2d 97, 
179 Va 340 

66 Utab-NoweraV Oaleden. 169P2d 108,110Utah 
25 

QuaiHiidicial 

Me—In re County Com'n of Axoostook County, 244 
A2d75 

67 Cd—L B Foster Co v Lot Angdes County, 71 
GdRptr 16.26SCA2d24 

69 HI—People ex id Smith v Wabadi Ry Co, 28 
NE2dll9, 374in 165 

Md—Neuensdtwander v Washington Suburban Sam- 
taiy Commission, 48 A2d 593, 187 Md 67. 
WVa.—Earl T Browder, Inc v County Court of 
Webster County, 102 SE2d 425, 143 WVa 406 
71 La—Stoker V Pohoe Jury of SabmeParuh, supra* 
n 42 

Md—Town of Williawaport v Washington County 
Samtaiy Dist, 231 A2d 4a 247 Md 326 
74 Md—Montgomery County v Matyland-Wsah- 
mgton Metropolitan Dist, 96 A2d 353, 202 Md 
293 

NY—In re Lane’s Will, 106 N YS2d 987, 201 Misc 
1003 

76 Ala.—Opinion of the Justioes, snpra, n 51 
Md.—Mbatgomeiy County Com’rs v Supervisars of 
Elections of MOntgomety County, 63 A 2d 735, 192 
Md 196 

NY—Ooldstem v Rockddler, 257 NYS2d 994* 45 
Misc2d778 

77. Pa.—Summerton v Mead, 27 D & C2d 714 
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79 Oa-Guhlv Wilhams. 229 SE 2d 382,^237 Ga. 
586 

80. Statute hdd not repealed in tote 

Ak^Iyle v Winston County, 150 So 2d 706,274 Ala 
581 

§ 75. Appointment or Election 

81 US—Reed v Mann, DCOa, 237 FSupp 22 
WVa—Ihylor County Commission v Spencer, 285 
SE.2d656 

Selec t fan of cfty*8 representatiTee on comity 
board 

Midi—Sagmaw County Tp Officers Asdn v Qty ot 
Saginaw, 130 NW2d 3a 373 Midi 477 
N.Y—Thayer v Garraihaa, 279 NYS2d 441, 28 
AJ>2d 384vapp after remand 287 N YS.2d 326. 
29 AJD2d 826, affil 236 NE2d 493, 21 N.Y.2d 
881,289NYJS2d222 

Apporlionnent and eqpdtty of repeeeentatton 
US.—Fettennan v. Oop^ DCTenn., 364 FSupp. 79— 
Gilbert v Stenett, CATes, 509 F2d 1389, idi 
den 515 F.2d 510 

MtU-MoGimiis v Board of Sop^ of Elections pf 
Buibxd County, 222 A.2d 391, 244 Md 65 
Mkh.-aCaiiiior v. Bekaidt, 178 NW.2d 15a 23 
hbekApp 150—In rp Muskegon County Bd of 
Oom’c»-t97a 178 N.W2d 154* 23 MidhApp 
156 , 

NJ—Mank v Hoffinan, 209 A2d 15a 87 NJSnper 
'276 .. 

NjiY.^—M oniMir V. Board of SOp^ of Oswego Gountyi 
308 RYS2d 681, d2 Minc.2d416-T(iwn of Cai^ 
md'. V Board of SnpVs of Putnam Cous^, 267 
, >lE2d 277, 27 N.YJd 975* 31&N,YR2d 503— 
Vdlafe of North ^racuse v. County T egi datnre of 
Oaondaia Comity, 346 N YS2d 439. 74 hbao2d. 
842. 


Old—Butler v Board of County Corn’is of Muskogee 
County. 413 P2d 552—Baker v Board of County 
Com’n of Steidiens County, 439 P 2d 946 
SD—Bailey v Jones, 139 NW2d 385, 81 SD 617 
Va—Bailey v Fleming, 179 SE2d 492, 211 Va. 618 
WVa—Wilson v County Court of Logan County, 148 
SE2d 353, 150 WVa 544-State ex rd Judy v 
Kiger, 172 S E2d 579, 153 WVa 764 

Statute ?oid 

Qa—Lance v Stepps 208 SE2d 559, 232 Oa 675 
N Y—Giotke v Board of Sup’n at Cayuga County, 
310 NYS2d 605, 62 Misc2d 953 
Ohio—State ex rd Miller v Brown, 150 N E 2d 4^ 167 
Ohio St 452 

Interim plan held ynlid 

NY—Treiber v Lanigan, 270 NYS2d 496* 25 
A D 2d 937—Hbnig v Renssalaer County Lcgiala- 
tnie, 322 NYS2d 332, 37 AD2d 658, afid 273 
NE 143, 29 NY2d 63a 324 NYS2d 417— 
Franklin V Knuse, 372 N Y S 2d 225, 49 A D 2d 
74a affd 338 NE2d 329, 37 NY2d 813, 37 
NYS2d574 

Redistneting plan valid 

US—Kiiksey v Board of Sup’n of Hmda County, 
Mns. DCMiss, 468 FSupp 285, app dism, 
CA, 608 F2d669 

82 US—Kadin v Warden, DCPa, 334 FSupp 
602 

SC—Duncan v Yodi County, 228 SE2d 92, 267 SC 
327 

84 S C-Glasscock V Bradford, 63 SE 2d 166* 218 
SC 458 

Statute constnied 

SC—Bradford v Byrnes, 70 SE.2d 228, 221 SC 255 
Md—Montgomery County Council v Oarrott, 222 
A2d 164, 243 Md 634-Oray v Board of Sup’n 
of Elections of Baltunore County, 222 A 2d 176, 
243 Md 657 

Nev.—Aciee v Valley, 375 P2d 545, 78 Nev 444 
Hmne rule dnrter gives decton power to fix method 
of election 

Fla—Dade County V Young Democratic dub of Dade 
County, 104 So 2d ^6 

88 DC—Hale County, Ala v US, DC, 496 
FSupp 1206 

NY—Abate v Mundt, 253 NE2d 189, 25 NY2d 
309, 305 N.Y 8 2d 465, and 91 S a 1904* 403 U.S 
182, 29 L Ed 2d 399 

Referendum approving electiOB valid 
ni—Taylor V St Chur County, 312 NE2d 231, 57 
llL2d 367. 

Statnte oonftnied 

Neb—State ex'rd Hansen v Seiler, 225 NW2d 388, 
193 Neb 9 

90 Md—Montgomery County Com’n v Supervoon 
of Elections of Montgomery County, 63 A 2d 735, 
192 Md 196—Montgomery Cou^ Council v 
Ganott, 222 A2d 164* 243 Md 634 

Fnrticiilar provisions constnied 

(3) Other provisioiis 

Mieh.p-Kizer v Iivingaton County Bd of Com’xs, 195 
NWJd 884* 38 Midi App 239. 

Pa—Com ex rd. Tdler v Jenmngs, 186 A.2d 916,409 
Pa. 513. 

91 La—State ex rd Ssndiezv Ogden, aupia, n 47 
Md—Oonqor v Board d Electioa Sup’n d Baltimore 

County, 129 A2d 396* 212 Md 379 
N.Y.^Lanev. Johnson, 28 N£2d 705,283 N.Y 244- 
Mboroe v Bosid of Sup’rs, St Lawrence County, 
342 N YS2d 189, 73 Misc2d 327 
9Z US—Pate V El Paso County, Tex, DC Tex, i37 
FSupp 95, afld 91 SO 55, 400 U.S 806* 27 
L£d2d38 

Oa—Rhodes v Jeraigsn, 117 SE 432, 153 Oa. 523 
ID—WSDR.I 11 C V bounty, 427 NE2d 603, 56 

ELDee. 408* 100 ID AppSd 1Q08 
SD—TkW County V State* 264 N W2d 213. 


20 CJS 172 


provisiona as to election of conn* 
ty oiXIcers tnapplIcaWe 

NH—Opanoo the Justices, 114 A 2d 879, 99 NH 

540 

to lotstion of nanuB on haUote 
Ohio—ScfadlV Studefaaker, 174NE2d637,app dism 
173 NE2d 107, 171 Ohio St 565 

Apportionment according to one penam, one 
vote principle required 

(1) In general 

US—Kadm v Warden. DCPa, 334 FSupp 602- 
Sutton V Dnnne^ DC ID, 365 FSupp ^3—Lytle 
V Commissiooen of Election of Union County, 
CASC, 509 F2d 1049, cert den 95 Ea 515, 
419 US 1032, 42 LEd2d 308, app after remand 

541 F2d 421, cert, den 98 Sa 3122, 438 US. 
904* 57 LEd2d 1147 

Md—McOumis v Board of Sup’n of Elections of 
Harford County, 222 A2d 391. 244 Md 65 
Mich —In re Apportionment of Muskegon County Bd 
of Sap’n-1968, 164 NW 2d 669, 13 MidiApp 
697 

Neb—Pdzerv Qty of Bdlevue, 251 NW2d 662, 198 
Neb 19, app after remand 264 NW2d 653, 200 
Nd) 541 

Nev —dark County v Qty of Las Vegas, 550 P.2d 779, 
92 Nev 323 

N Y —Duquette v Board of Sup'n of Firanklm County, 
302NYS2d 501,32AD.2d706-Fi8lierv Board 
of Sup’n of Ontano County, 301 N YS2d 3ia 59 
Muc2d 953—Abate v Mundt, 300 NYS2d 447, 
59 Misc 2d 809—Mornsoo v Board of Siq>*n of 
Oswego County, 308 NYS2d 681, 62 Mi8c2d 
416—Oiotke V. Board of Sup’n of Cayuga County, 
310 NYS2d 60S. 62 Muc2d 953 
Old—BaDaxd v Christian, 451 P2d 943 
SD—Bailey v Jones, 139 NW2d 385, 81 SD 617 
Tenn—Bndlty v State ex rd Haggard, 438 SW2d 
738,222Tenn 535 

Wis —State ex rd Sonndiom v Sylvester, 132 N W 2d 
249,26 Wis 2d 43 

(2) Compliance shown 

US—Howard v Adams County Bd of Sup’rs, CA 
Miss, 453 F2d 455, cert den 92 SQ 2461, 407 
UE 925,32LEd2d812 

Md—Gray v Board of Sup’n of Elections of Baltimore 
County, 222 A2d 176, 243 Md 657. 

Midi,r—In re Apportionment of Waditenaw County Bd 
of Sup’rs—1968, 164 NW2d 767, 13 Midi App 
704 

N Y —Pokorny v Board of Sup’n of Ghenango County, 
302 NYS2d 358, 59 Misc2d 929 
Okl—Baker v Board of County Com’n of Siqdiens 
County, 439 P 2d 946 

S D —GampbeU County v Johnson, 141 N W.2d 475, 
82SD 79 

(3) Compliance not shown 

U S —Biandu v Board of Sup’n of Suffidk County, 
NY.DCNY,268F5upp 1Q21-Siimmv Lan¬ 
dry, DCLa, 286 F.Supp 60—Otis v Boyd, DC 
Teim,294PSiq>i>. 813 

Mich—In re Appartioament of ADegan County Bd of 
Sup'n-1968, 164 NW2d 665, 113 MichApp 
692. 

Nev,—dark County v Qty ofLas Vegas* 550 P2d 779, 
92 Nev 323 

NY—Homg v Rensselaer County legislature 322 
NY.S2d 332, 37 AD.2d 658, affii 273 NE2d 
143, 29 N Y2d 63a 324 N Y*S2d 417 
SD—Onnpbdl County v Johnson, 141 NW.2d 475, 
82SD 79 

(4) Statutes held mvahd fpt msufflomit comphancft. 
US—Otis V Boyd, DCTeniL. 294 F^p 813. 
Midv^bi re Apportimiment of Ottawa County Bd. of 

Siip'rs-1968, 164 N W2d 667, U Midi App 701 
—In re ^ipoolioiinient of Muakegon County Bd. of 
Siip^ts-1968, 164 N W2d 669, 13 MtehApp 697 
Mmn-Hanloa v Tawey, 142 N.W2d 741, 274 Mum 
187, disregan&ig in part State ex rd. Bhnk v 
Cooke 26ZN.W 163, 195 Minn 101 
Nev—Chikcounty v dty ofLaa VegM. S50P2d 779, 
92 Nev 323 
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NY—Fianklm v Muidevillfl^ 2W NYS2d 141, 57 
Miic2d 1072, afid 299 NY,S2d 953, 32 AD2d 
549. mod on oth grdt 256 N E 2d 534^ 26 N.Y 2d 
65, 308 NYS2d 375, motiondOL 257 NE^ 293, 
26 N.Y2d 747, 309 NYS2d 47, modon den 272 
NE2d 340^ 28 NY2d 98«, 323 NYS2d 841 
SD—Buley v Jones. 139 NW2d 385, 81 SJ> 617. 

(5) Statutes hdd not mvahd 

US—Wert V Mooter DCNC, 305 FSapp 683 
Ga-^BkcUey v Vidun, 170 SE2d 695,225 Gs. 393 
Miudi—In re Advuoiy Opnuon re Conrtitiitioiiality of 
PA 1966, No 261, 158 NW2d 497, 380 Mich 
736 

NY—TownofOieenbuish V Board of Sup'mrfWestr 
dierter County, 266 NYS2d 998, 49 Muc2d 
116—Town of Greeobuxsh v Board of Sup'n of 
Wertchetter ComUy, 277 N.Y.Sad 885, 53 Mac 2d 
88 

(6) Piacrimmation held mvidious. 

US—Wertv Mooce^DCNC, SOSFSupp 683 
lown—Mandicmo v Kdly, 158 N W 2d 75A 
SD—Bailey v Jones, 139 NW2d 385, 81 SD 617 

(7) County board directed to adqit constitutional 
plan of apporbonment 

US—Brodhead v Eadl, DC Ala., 348 FSnpp 1244 
Mich—In re Appartumment of Muaksgon County Bd 
of Sap’zs-1968, 164 NW2d 669, 13 MichApp 
697 

NY—Dona V Boaid ofSap*riofSt Lawrence County, 
266 NY.SJd 229, 48 MiM2d 876-Oriando v 
Board of Sap*xB, Oenesee County, 279 N Y S 2d 42, 
53Mise2d377—TownofOreoibaqh V Board of 
Sup’is of Westdicrter County. 287 NYS2d 154, 
55 Miic2d 1031—Orotke v Board of Sup’zs of 
Cayuga County, 310 N Y S 2d 605,62 Miac 2d 953 

(8) Manner of showmg vudatioa 

US—Howard v Adams County Bd of Stqt'n, CA 
Miss, 453 F2d 435, cert den. 92 Sa 2461, 407 
US 925, 32 L Ed 2d 812 

N Y —Town of Qreenburih V Board of Sup*zs of West* 
Chester County, 266 NYS 2d 998,49 Misc 2d 116 

(9) Matten held not a defease 

N Y—TownofOreenburBh V BoardofSup^zaofWest- 
oherter County, 266 NYS2d 998, 49 Mise2d 
116—Fhmkhnv Mandeville, 294 N Y S 2d 141, 57 
Miso.2d 1072, afid 299 NYS.2d 953, 32 A.D.2d 
549, mod on oth grds 236 N.E 2d 534,26 N.Y 2d 
65, 308 NYS 2d 375, motion den 257NE.2d293, 
26 NY2d 747, 309 NYS2d 47, motion den 272 
NE2d 340^ 28 NY2d 988, 323 NYS2d 841 

(10) Appeal by county commusiaien from judgment 
of court tried de novo 

SD—Campbdl County v Johnson, 141 NW2d 475, 
82SD 79 
Voting Sigto Act 

U.S—Dyer V. Love, D C Miss., 307 F Supp. 974—Zim¬ 
mer V McKcidiea, CALa., 467 F.2d 1381, rtii 
485F.2d 1297,affd 96S.a 1083,424US 636,47 
LEd2d 296-McCun v Lyfarand, SC, 104 SCt 
1037, 463 US 236, 79 LEd2d 271 
Stitiite hdd valid 

US—DsUas County, Alabama V Reese, Ala, 95 SCt 
1706, 421 US 477, 44 LE(L2d 312, on remand, 
CA, 519 F2d 1374—Seals v Quarterly County 
Court of Madison County, Tenneiaee, CATenn, 
526 F2d 216. epp. after remand 562 F.2d 39a 
Ohio-State ex leL Coengaa v. Perk, 249 N.E2d 525, 
19 Ohio St2d 1. app dism 90 sa 397, 396 US 
113, 24 LEd 2d 307 

Teim—Shelby County V Blanton, App, 595 S W 2d 72 
RaapportionBMBt phm valid 
US—Btados V Rapaks Pandi Police Jury, CALa., 
508 F2d 1109, reh den 510 F2d 1407 
Goonty coauBtaioBMa vtitiiont authority to 
rMpfortioB itadf 

93 Neb—Pdserv CityofBd]evite,251NW2d 662, 
198 Neb 19, app after remand 264 NW2d 653, 
300 Nch 341 
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94 m—Moume v Tody, 105 NE2d 136, 346 HI 
App 412' 


At large electioiit not dig c riininat oiy 
US—Zimmer V MdCeithen, CAU, 467 F2d 1381, 
reh 485 F2d 1297, affil 96 Sa 1083, 424 US 
636, 47 LEd2d 296— VoUm v Kimbd, CAVa, 
519P2d 790.oert den 96Sa 29S.423US 936, 
46LEd2d268 

Singlo-nMniber distiicta preferred 
US—Brodhead v Ezdl, DCAla, 348 FSnpp 1244 
Election of dudmian of county bourd 
m— Taylor v St Clair County, 312 NE2d 231, 57 
IlL2d367 

1 La—Towles v Percy, App, 54 So 2d 877 
2. Appointment of member of stme political 
party 

US—Kadm v Warden, DCPe, 334 FSnpp 602 
Comity Ifigldature 

NY—Reheorv Wilcox, 396 NYS2d 536, 58 AD2d 
186, afid 376 NE2d 1271, 44 N.Y2d 279, 405 
NYS2d625 

3 Ala—State, on Znf of Murphy, v Johnson, 8 So 2d 

89a 243 Ala 114 

Offices hdd ^^vacant^ 

SC—Bradford V Byrnes, 70 SE2d 228, 221 SC 255 
Oo fn t ti tu*innMl ammidment inapplicable 
Wash—State ex rd Carrollv Monro, 327 P 2d 729,52 
Wash 2d 522 

Governor dwried power to act, due to confhctmg 
constitntional provmoni 

Wash—State ex rd Carroll v. Mumo, 327 P2d 729,52 
Waih.2d 522—State ex rd Munro v Todd, 417 
P2d 955, am on oth grds 426 P2d 978 

Generd providon inperieded by home mU 
charto 

Fk—In re Advisory Opinion to the Ooveroor, 116 
So 2d 425 

Barred 

N Y —Rdieor v. Wilcox, 396 N Y S 2d 536, 58 A D.2d 
186, aftd 376 NE2d 1271, 44 NY2d 279, 405 
NY,S2d625 

4 US—Kadm V Warden,DCPi,334FSupp 602 
5. Fla.—State ex rd. Gtaaendamwir v Lcathennan, 

App, 237 Sa2d 820 

Qa—fitiniTniiip V Rotensoo, 21 SE2d 627, 194 On 
336 

EL—Mburne v Tody, 105 N£2d 156, 346 ElAi^ 
412 

NY—Kaspetde v Wilcox, 364 NYS2d 774, 80 
Misc2d 1024 

Charter pruvIaHma hdd wxtfam constitutional anthon- 
ty 

Fla—^In re Adwwy Opmton to the Governor, 116 
So2d42S 

6 Anx—State ex rd Stidham v Kalil, 339 F2d 396, 
SSAnz 365 

5 Ln—State ex rd Sanchez V Dizoo, Ai^ 4 So 2d 

591, M 4 S^ 2d 602, two cases 

Death before goalfllcation 

(2) Not withdrawal. 

Pa—Shioyer v Diomas, 23 NorthumbLegJ 187, aftd 
81 A 2d 435, 368 Pn 70 

Certificate of vacancy not neceanry 
Ala—State ex rd Smith v Deason, 88 So 2d 674, 264 
Ala. 596 

9 Mass—fTCimnor v Bnstol County, 110 NE2d 
492, 329 Maas 741 

A vacancy may be required to be 
filled by popular election.^ ^ 

12,1. Ala.—Stat^ on Inf rtf' Murphy, v Johnson, 
■upta, n 3 

Ga.—Stembndge v Newton, 99 SE2d 133, 213 Qa. 
304 

Md—Montgomery County Corners v Supervisors of 
Elections of Montgomery Coimty, 63 A 2d 735^ 192 
Md. 196 
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13 Nev-McDonald v Beeaer. 220 P2d 217. 67 
Nev 419 

NH—Opuuons of the Justioes, 114 A2d 879, 99 NH 
540 

Rediatricting bdd not to affiect prior dection 
US—Rolanson v Zi^ata County, Texas, DCTex, 
350 FSupp 1193 

14 Fla—Ervm v Richardson, 70 Sold 585 
Statute held valid 

US—Reed V Mann, DCGa, 237 FSapp 22 
20. Conetttnttonal providon hdd invalid 
Mich—In re Advisoiy Opinion re Constitationality of 
PA 1966, No 261, 158 NW2d 497, 380 Mich. 
736 

23 m—People v O’Neill, 210 NE2d 526. 33 El 2d 
184 

SC—Moms V Scott, 189 SE2d 28, 258 SC 435 

24 Nev—Colton v Eighth Judicial Dirt Court In 
and For Carle County, Dqit No I, 552 P 2d 44, 
92 Nev 427 

25 Term—Shoup Votmg Machine Corporation v 
Hamilton County, 152 S W 2d 1029, 178 Tenn 14 

26 De fecto member cannot validate his own mvahd 
appointment—McCarthy v State ex rd Harless, 
101 F2d449,5S Anz 328 

§ 76. Eligibility and Qualification 
Library References 
Modem Legal Forms Gh. 16, 
Bonds. 

29 Anz—McCarthy V State ex rd Harless, supra, n 
26. 

Ga—Hutto V Rowland, 178 S E2d 18a 226 Ga 889 
Idaho-Stredeer v Smith, 164 P2d 192, 66 Idaho 593 
Statiitee constmed 

Ga—Thornton v McElzoy, 20 SE2d 254, 193 Ga 
859 

Party affiUntton not regpdred 
Colo—Andersen v. Smyth, 360 P2d 97a 146 Colo. 
165 

Pa.—Com ex id Tdler v Jennings, 53 Luz.L 43, 
afid 186 A 2d 916, 409 Pa 513 

30 Ga-Lucas v Woodward, 243 S.E 2d 28.240 Ga 
770, do^iprovmg Rhodes v Jemigan, 155 Oe. 
523, 117 SE 432 

Le—Towles v Percy, App, 54 So 2d 877 

Stotiite hdd Invalid 

Fla—Wihon v Newdl, 223 So2d 734 

Petiona comm i tting infomons crinai prednded 

Dd—State ex rd Wier v Peterson, 369 A 2d 1076 

31 Cd-Gagev A]Iisoii,99GdRptr 95.22CA3d 
85 

Colo—Cox V Staricweather, 260 P2d 587, 128 Cdo 
89 

Ga.—Hulgaa v Thornton, 55 SE2d 115,20S Ga. 753 

La—Towles v Percy, App, 54 So2d 877 

Old—Yocham v Hon, 207 P2d 919, 201 Okl 647. 

Oltlection made too late 

Mo—Gmeopdb v Ctymer, App, 521 SW2d 196 l 
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33. Omfllctofiiiteceit occurring In prior term 
properly conddered 

Kan^—State ex id Londerbobn v Scliroeder, 430 P 2d 
304, 199 Kan. 403 

34. Oa^Thornton v McElroy, supra, n 29 
36 Mns.—State V Moody, 198 So 2d 586 
Action on bond 

(1) Form—State ex rd Koontz v Smith, 62 S E 2d 
548, 134 WVa. 876 

(2) Pleedmg—State ex rd Koontz v Snuth, supra 
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Bond proper 

T«—lUmuw V Flores, CivApp, 505 SW2d 406, 
cnr ref no rev err 

37. PMunptioii of approval 
C^^Byonm v Western Sur Co of Sioox Palls. S D. 
323 P.2d 972 

43 Nev--Claik County v City of Las V«m 550 
779. 92 Nev. 323 

Pa—Appeal of Al t emose, 15 Monroe L R 92 

Automatic retigrtioii 

Tex—Ramirez v Flores, OvApp, 505 SW2d 406. 
err ref* no rev err 

A quota system restricting the num¬ 
ber of county police officers who may 
belong to a rotary reserve unit at any 
one time is not unconstitutional.^^ 

43.5 US—Hughes V Frank, DC NY, 414 FSupp 
468,aflH CA,551 F2d 300; cert, den 97Sa 
1650; 430 US 968, 52 L Ed 2d 360 

44. Statote construed 

Attt—McCarthy V State ex rd Harless. 101P2d 449. 
55 Anz 328 

45 Fa—Thompson V Fusel. 86 PaDist A Co 546, 
67 YorkLegRec 69 

45. Acceptance of resignation 

Anz —McCarthy v State ex rd Harless, supra, n 44 

Where statutes permit, a member of 
the county board may be eligible for 
other offices.^® 

46J5, C o m p atl b Ut t y question of fiict 
N Y —Sulk V, Board of Sup*n of Monroe County, 200 
NYS2d218,24Mi8c2d310 
Statute held vaUd 

N Y —Salh ?. Board of Snp’xa of Monroe County, 200 
NYS2d218,24Mi8c2d310 

47 La—State v Mderme; 109 So 2d 454, 236 La 
881 

48 US—Reynolds v OaUicm ex id Atty Gen of 
Ala., DCAla, 308 FSupp 803 

Ind—Peterson V. Snook. 293 NE 2d 200, 260 Ind 160 
Foike jmy reedtathm held meffective to tender non- 
resideat; resident of ward so as to render eligible as 
candidate fin* polioe jury 

La^—Sticker v St Tammany Pmsh Demootatic Com^ 
anttee, App. n4So2d780 

Beqirirea i eBt held Invalid 
Gel—Zeikoga v. Ndson, 94 OslRptr 602, 484 F2d 
378,4 C3d716 

Oa—Lucas V Woodward, 243 SE2d 28,240 Oa 770 
49. U.S—Robertsmi v. OaEion, D^CAlau, 282 
FSupp 157 

<kL-Gagev ABm, 99 Gal Rptr 95, 22 C A 3d 85 
Odo—S^v FlsGha]is,354 P2d SQ2,143 Colo 464 
Idaho—Stredur v. Smith, supta, n 29 
K«v—McDonald v Beemer, supta. n 13 
Ptevlirion eunatnied 
Osu—Tboraton v McElroy, tepn. n 29 
MduL-Suydex v. Boulware^ 96 P.2d 913, 109 MboL 
427—Wilson V Hottmgton, 98 P 2d 369.110 Mont 

2a 

Cmdt da te held nonreatdeiit 
Anz—OTten v. Bowhng. 505 P2d 550, 109 Anz 90 
50 Mom—Wilsoa V Hoisingtioii,i 9 pn,n 49 
Tnt—Kamas v Stepan, CtvApp, 197 SW2d 193 
52, lowa-^ V Lage. 20 NW2d 12, 236 Iowa 
'773-Obeniian v Hunt, 38 NW2d 589,240 Iowa 
1071 

§ 77. Tenure 
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5i5 Fh^lh re Advboiy Opmion to the Governor, 
2^So.M473 


Farticnlar proviefoss conddered 

(5) Other cases 

US—Taylor v Monroe County Bd of Sup'xs, CA 
Miss, 421 F2d 1038 

Md —Moatgmnmy County Com'rs v SApenoson of 
Elections of Montgomery County, 63 A 2d 735, 192 
Md 196 

Pa—Qm ex rd Tdler v Jennmgs, 186 A 2d 916,409 
Pa. 513 

Tenn of duinnan of board modifiable by refiBi> 

ni-Taylor v St Clair County, 312 NE2d 231, 57 
IU2d367 

57 Oa—ChandlerV Strong,210SEJM69a233 0a 
143 

La—Quartemont V Awqdles Panah Police Jury, App, 
228 So 2d 199, application den 230 So 2d ^ 255 
U 242 

NY—Klan v Suffolk County, 253 NYS2d 639, 44 
Mi8c2d 351, affd 254 NYS2d 519, 22 AD 2d 
708 

SC—Duncan v York County. 228 SE 2d 92. 267 SC 
327 

Staggered terms 

US—Bowden v Stacey, DCAla, 309 FSupp 510— 
Chatgou V Vermilion Parish School Bd, D CLa, 
348 FSupp 498—Biodhead V Ezdl, DCAla, 348 
FSupp 1244 

N Y —Grant v Board of Electitm of Rockland County, 
414 N YS2d 427, 98 Misc2d 644, affd 414 NY 
S2d73 

61 Oa—Kidd v Nelson, 99 SE2d 123, 2l3 Oa 
417—Smith V Abercrombie, 221 S E 2d 802, 235 
Oa 741 

Md—Buckler v Bowen, 84 A 2d 99, 198 Md 357 
Miss-O’Neal v Fairley, 200 So 722, 190 Miss 650 
Va—Hudgins v Hall, 32 SE 2d 715, 183 Va 577 
63. City’s r^resentatives appointed to county 
boa^ serve at pleasure of board 
Mich—Saginaw County Tp OfRceis As8*n v Qty of 
Saginaw, 130 N W 2d 30, 373 Mich 477 

65 Colo —People v Quimby, 381 P 2d 275, 152 Colo 
231. 

Governor not anfiiofized to fill vacancy 
N Y —Nydick v Suffolk County Legislature, 367 N.Y 
S2d 632, 81 Misc2d 786, affd 366NYS2d472, 
47 AD 2d 241, affd 335 NE2d 858, 36 NY 2d 
951, 373 NYS2d354 

66 Ind—State ex rd Denton v Kinkle; 86 NE2d 
677, 227 Ind 564 

Okl—State ex rd Hampton v Oakes, 281 P 2d 749 
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69 Teim —Shumate v Oaibome County, 191S W 2d 
441, 183 Tenn 182 

Under stetnte providing fior bolting over 
GomL—State ex rd Whelan v Ludstrom, 48 A 2d 233, 
133 Conn sa 

71 Wash —State ex rd Aostm v ^penor Court fbr 
Whatomn Cmmty, 106 P2d 1077, 6 Wash 2d 61 

72. FBrtlGiilar stetiites cDQsIdeiad 
(1) m— Moame v. Tody, 105 N£2d 156, 346 IlL 
App 412 

Other matters 

Fla.—In re Adwsoiy Opinion of Oovemor Appomtment 
of County Com'rs, Dade County, 313 SoJd 697 
NY—Nydick v SuffbDc County LegUature; 366 NY, 
S2d472,47AD2d241, affd 335 NE2d 858, 36 
NY2d 951, 373 NYS2d554-Nydickv Suffolk 
Qxhity Lcgudatnie; 367 NY.S2d 632, 81 Misc2d 
786, afid 366 472, 47 AJ)2d 241, afRl 

335 N.E5d 858.36 NY 2d 951,373 NY S 2d 554 
76 Fla— State ex rd Gisaendanner Xeatherman,' 
.^ 237 So 2d 820 

Idaluv-Boiie v. Dodos, 494 F2d 1033, 94'ldaho 589 
NJ —Cdeolo V, Connoti, 129 A2d 574^ 44 N JSuper 
23-Ep8tem v Long, 338 A2d 28, ’l33 NJSuper 
590 ' ' ^ 
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Tenn—Manon County Bd of Com'rs v Manon Coun¬ 
ty Election Cominission, 594 8 W 2d 681. 

Oommeiicemeiit of next political year 
NY—Peofdeexrd Howard v BoardofSup*ia,ofEne 
County, 59 NYS 476, 42 AppDiv 5ia afld 55 
NE 1099, 160 NY 687 
43 GJ p 645 note 42 

Appotetmente to fill vacancies ’ 

Oa—Lance v Stepp, 208 SE.2d 559. 232 Oa 675. 
Ind—Goodman V Cktk of the Ctremt Cburt for Prince 
Oeoige's County, 435 A2d 422, 291 Md 325 
Nd)—State ex rd Redmond v Smith, 295 N.W2d 
297, 207 Nd) 21 

Okl—Worley v State ex id Adnll, App, 558 P2d 
43a app after remand. Sup. 636 F 24 335 

Faflme to call special eiecthm 
Mich —Wayne County R^bhcan Committee v 
Wayne County Bd of Com’rs. 247 NW 2d 571, 70 
MiohApp 620 

81 Tex—Hamson V Chesdnr, CivApp, 316 SW2d 
909, levd on oth gids 320 S W2d 814> 159 Tex 
359 

85 Tex—Childress County v Sachse; 312 SW2d 
380, 158 Tex. 371 
One man, one vote mle 
US—Bow^ V Stacey, DCAla, 309 FSupp 510 

Incumbent members of a county 
board may be entitled to continue to 
function m office until a properly ap¬ 
portioned and representative bos^ is 
elected.**’ 

883 U S —Moore v Leflore County Bd of Election 
Com'rs, DCMus, 351 FSupp. 848 
Oa—Riofater v D & M Associates, Inc, 187 SE2d 
253, 228 Oa 599 

§ 78. Resignation and Removal 

page 841 

89 Oa—Robitzsch v Stale, 7 aE2d 387, 189 Oa 
637 

Mo—State on Information of Connett v Madget, 297 
aw 2d 416 

WVa—Pbwersv Ooodwm, 291 SE2d 466, app after 
remand 324 S E 2d 701 

Gromids held sufficient 

(5) La—State ex rd. Bums v Pomea, App, 82 
So 2d 463 

Mich—Wayne County Republican Committee v 
Wayne County Bd of Com'rs, 247 N W 2d 571, 70 
Midi App. 620 

WVa—Serge v Matney, 273 aE2d 818, 165 WVa 
801 

Insufficient gromids 

(6) Cdo—Hazdwood v Saul, 619 P2d 499. 
Iowa-State ex zd Dwyer v Sulbvan. 299 N.W 411, 

230 Iowa 945 

Pa.—Com ex xd TeQer v Jenmiigs, 53 Luz L Reg. 43, 
afid. 186 A2d 916, 409 Pa. 513 

Power of removal 

Md—Bananca v Pnnee George's County, 287 A2d 
286, 264 Md 562 

Automatic removal on conviction for fUony 

Tex—Tieviiio v Banera, CivApp, 536 S.W2d 75 

90, Va—Wodfolk v Dnver. 41 SJa.2d 463, Igd Va. 
174 

Pnrehase from bfiny lf 

Ga—RphUzsefa V State, supra, n. 89, , 

Removal automatic on cemrlction 

Mont^-State v DeOeoige; 560 PJd 1B8, .171 Mart* 
53U' 

91 Iowa—State ex rd Dwyer v Snlbvao, snpra, n 

94 Kjm^<-Statepx,id Londedi^ 

P 2d 304, 199 Kan. '403 ’ ' 
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96, Suipeiifkia wanuted 

Fla-Ba8S v AjIuiw. App, 342 So2d M5 

Stetnte JBOt wH^le 

OM—Wodey v State ex rd Asbdl, App, 558 P2d 
43a app after remand. Sup, 63« P2d 335 
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99 Ky—Rfldmon v McDamd, 540 SW2d 870 
Tex—Tobm v Valeno^ QvApp. 309 S W2d 479, err 
ref 

On menal of conrldf on for crime 

(2) Other matten 

^cl —Board of County Com'n of ^clahoma County v 
UttoD, 315 F2d 239, 64 ALR2d 1365 

3. Not remoraUe only by Impeachment 
Kan—State ex rd Rabton v. Blam, 370 P2d 415, 189 
Kan 575, 92 ALR,2d 1115 

4k Right to be heard 

Tex—Ttewno v Batiera, QvApp. 536 SW2d 75 

Dfscovery 

Ala-dtate v Weshbam, 349 So 2d 20 
5 Ga^Robitxachv State,7SE2d 387. 189Ga 637 
6, Statnte etrictly oonctmed 
Qa—Robitzieii v States aupra, n 5 

11, Attorney General held not to poeeese pow¬ 
er 

Tex—Oanaa v LaughTm, 285 SW2d 191, 155 Tex 
261 

12. Deriatlon from statntory procedure not of 
jurlsdicttonal wia| pii*iiiif> 

Old —Fidier v Brock, 584 P 2d 215 
14 Tenn—Jordan v State ex zd WiBiams, 397 
SW2d 383, 217Teim 307 

District attorney 

Tex—Garca v Laughlin, 285 SW2d 191, 155 Tex 
261 
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Other matters relating to parties in 
these proceedings have been adjudi¬ 
cated.*®* 

18.1. Parties bringing action most have legal 
capacity 

Tex—Gaima v Laughlin, 285 SW2d 191. 155 Tex 
261 

19. Pleadhigi, Informations, and complainta 
held snffltcient 

La—State ex rd Bunn v Fomea, App, 82 So 2d 463 
AUegattons bdd sufrldent 
Oa—Robitzich v State, supra, n, 5 
Aflegatlons held insnfffdent 
Oa—Robitzsdi v Stated anpza, n 5—Moore v Whaley, 
7SE2d39A 189 0a 647 

Availabiliiy of other matters of de¬ 
fense has been passed on by the 
courts.”* 

29.1. Prescription no defense 

La —Stale ex rd Buns v Fomea, App, 82 So 2d 463 
Matters held not to eUege defense 
N.Y~nAug 08 tim V. Lasky, 262 NYS2d 594> 46 
Mi8o2d 1058 
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37. Evidence held soflident 
(2) Iowa-State v Bartz, 224 N W2d 632 
La—State ex rd Buxnsv Fomea, App, 82 So 2d 463 
(4) As 'to other matters—Robitzsch v State, aupra, 
n 5 

NY—Tohnaenv Frank, 387 NYS 2d 146, 54 AD 2d 
579 

WVa—Daugherty' V Ellu, 97 SE2d 33, 142 WVa 
340 


Evidence held insnflident 

(1) WVa—Daugherty v Elha, 97 S£2d 33. 142 
WVa 340 

(2) State ex id Crowder v Smith, 4 NW2d 267, 
232 Iowa 254 

NH—Hillsborough County v Beaulieu, 302 A2d lia 
113 NH 69 

42. Flndii^ of mitorndnct does not reqnhre 
removal 

SD—State ex rd Hooper v Tarr, 252 N W 854, 62 
SD 305 

44 Iowa—State ex id Crowder v &mth, supra, n 
37 

45 Ind—Mulhn v State ex rd Shryer, 166 NE2d 
331, 240 Ind 468 

46 Oa—Robitzsch v State, supra, n 5 

§ 79. Compensation 

49 Ark—Warfield v Chotaid, 153 SW2d 168, 202 
Ark 837 

Cd—WooUomes v Woody, 180 P 2d 439, 79 Qd 
App 2d 696 

Fla—Askew v Oreen, Simmons, Oreen and Hightower, 
PA. App. 348 So 2d 1245 

Kan—State ex rd Rich v Femn, 148 P2d 742, 158 
Kan 568 

Ordinance 

Cal—Brown v Franasco, 266 P2d 951, 123 CA2d 
413 

Basis of compmisation fixed by legiriatnre 
Oa-Coleman v Kdey, 225 SB2d 273, 236 Oa 751 
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50 Pa—Qmck v. Monroe County. Com PI, 41 Pa 
Dist A Co 664^ 3 Monroe L.R. 67 

Miss—Wilkinson County Bd of Sup'rs v JoUiff, 230 
So 2d 61 

51 Kan—State ex rd Ridh v Femn, supra, n 49 
Statutes constmed 

Tex —Hurst v Varner, Qv App, 142 S W 2d 396 

52 Fa—In re Benson, 38 A 2d 75, 350 Pa 141 

54 Idaho—Stover v Washington County, 118 P2d 
63, 63 Idaho 145 

55 Axil—Warfidd v Chotaid, supra, n 49. 

56 Gal—Mayes v Kuhn, 217 P2d 453, 97 Cd 
App,2d 203. 

60. Per diem during suspension • 

ND—Ekblad v WiUuuns County, 289 NW 9a 69 
ND 576 

pamSt6 

70 Ky.— Snudi v Cuspbdl, 2M SW2d 332 
Pa—Quidcv Monroe County, supra, n 50 
Expenses 

(4) Other matters 

NJ—OT>onneQ v Board of Chosen Erediolders of 
Moms County. 158 A2d 1, 31 N J 434 

Compmuntion anthorized 
(2) Other instances 

ni—Winokur v. Rosewdl 414 NE2d 724^ 46 HI Deo 
671, 83 m2d92 

Mich-Ciam v Gibson, 250 NW2d 792, 73 Midi. 
App 192 
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76 Gal —Brown v. Fraaciaeo, supra, n 49 
Wia-4Caroea V Jdhnaoo, 16 N W2d 435, 246 Wis 92 

79 Wis—Karnes v Johnson,'supra, n 76 

80 Pa—In re Benson, supra, n 52. 

Tom—Qty of Chattanooga v Richardson, 221 S W2d 
953, 188 Tenn. 639 

Statute constmed 

Tex-soever V Lubbock County, QvApp, 487 S W.2d 
15a «rr ref no rev err 
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8S Old ailmw sontiaued ontd apntnn at teat, 
etc—Graves County v Oraves Fiseal Court; 199 
SW2d 137, 303 Ky 707 

87 Md—Giessnum v Garrett County Com’ri, 44 
A2d 862. 185 Md 350 

Set-Off 

Fa—Gommonwedth ex id Unangst v Norfhampton 
County, 7 A2d 553, 136 PaSuper 366 

Burden of proof 

Mb—Nodaway County v Kidder, 129 S W2d 857,344 
Mo 795—Gill V Buchanan Ooimty, 142 SW2d 
665, 346 Mo 599 

Evidence held Insnffldent 
Aric—Baker v National Sur Coip, 197 SW2d 752, 
210 Ark 731 

Mo—Gill V Buchanan County, supra, n 87 
WVa—Kemp v Bpyd, 275 S.E2d 297 
Patties 

Tex—Ramirez v Flores, QvApp, SOS SW2d 406, 
err ref no rev err 

WVa—State ex rd Aldeison v Hdbert, 56 SE2d 
114* 133 WVa 337 

Leches 

Iowa—Hild V Polk County, 49 N W2d 206, 242 Iowa 
1354 

Process 

NH—Frame v Brown, 101 A2d 471. 98 NH 413. 

88 Ky—EatiU County v Noland, 191 SW2d 223, 
301 Ky 204 

Mo—Nodaway County v Kidder, supra, n 87 
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90 Mo—Gill V Buchanan County, supra, n 87 
Fajqnent to substitatas no defense 
Iowa—HiM V Polk County, supra, n 87 
On reversal of conviction for crime 
Okl —Board of County Com'ia of Oklahoma County v 
Litton, 315 P2d 239, 64 ALR2d 1365 

§ 80. Organization 

93 Va—Hudgins V Hall, 32 SE 2d 715,183 Va 577 
99 Ga—Aspuwan v Hams, 123 SE2d 652, 217 
Ga 485 

Idaho—Gowey v Siggdkow, 382 F 2d 764, 85 Idaho 
574 

§ 81, Powers and Functions in Gen¬ 
eral 

2 Fla—Qty of North Miami Beach v, Metrc^Ittan 

Dade County, App, 317 So 2d 110 
Md—Conn^ Council fbr Montgomeiy County v Su¬ 
pervisor of Assessments of Montgomeiy County, 
332 A 2d 897, 274 Md 116 
N J—De Feo v Smith, 107 A.2d 68,31 NJ Super 474, 
revd. on oth grds 110 A 2d 553, 17 NJ 183 
Pa—MsoQdmin v Bucks County, 12 Bucks 717, affiL 
191 AJ2d 265, 411 Fa 316 

Proprietary capacity bald laddng 

Tenn—Gilkspic v. Rhea County. 235 SW2d 4, 191 
Tenn, 487 

3 Cal—Dewsonv Maitm,309 P2d915, lS0CA2d 

379—Sacramento Newspaper Guild v Sactamcato 
County Bd of Sup’rs, 69 CalRptr 48a 263 
CA2d4I 

Miss—Tally v Board of Sup’rs of Smith County, 307 
Sa2dSS3 

Tenn.—Shelby County Bd of Comers v. Shelby County 
Qnarteriy Court; 392 SW2d 935^ 216 Tenn 470 
Utah—Cottonwood Qty Etectors of Proposed Town of 
V Salt Lake County Bd. of Oom’xs, 499 P 2d 27a 
28 Utah2d 121. 

Waste—Evergreen State Binldecs, Inc v Piecoe County, 
516 P2d 775, 9 WssIvApp 973 
4. U S^^ S V County Commission, Hste County, 
Ahu, DvCAls, 425 FSupp 433, afld. 97 SO 
154a 430 US 924, 51 LEd2d768 
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Ala-^tooev Stateeurd J S WaltonftCOp 71 So 2d 
23. 260 Ala 363 

Aric—Whitev Chotaid. 152SW2d 552,202Ark 692. 
ObI—W aidv SopenorCourt of State for Los AogdeB 
County, 138 CalR^rtr 532, 70 CA3d 23 
Dd—Levy Court of Kent County V Qty of Dover, 333 
A2d 161 

Fla—^te V City of North Misnu Besch. 108 So 2d 
764 

Oa—Jackson v Gasses, 198 SE2d 657, 230 Ga 712 
Idaho—Stover v Washington County, 118 P2d 63, 63 
Idaho 145 

ni—Ashton V Cook County, 51 NE2d 161, 384 Ill 
287 

Kan—State ex rd. Moses V Board of County Comers of 
Maxshdl County, 245 P 2d 1181, 173 Kan. 367— 
Whitmer v House, 426 P2d 100^ 198 Kan 629 
Me—^Watts Detective Agency V Inhabitants Sagadsr 
hoc County, 18 A 2d 308, 137 Me 233 
Mias—Tdly v Board of Supers of Smith County, 307 
So 2d 553 

Nd>—State ex rd Johnson v Gage County 49 N W 2d 
672, 154 Neb 822 

NC—Jeffeisou Standard Life Ins Co v Guilford 
County, 34 SE2d 430. 225 NC 293—De Loatch 
V Beamon. 114 SE.2d 711, 252 NC 754 
Ohio—State ex rd Baxbuto v Ohio Edison Co, 241 
NE,2d 783, 16 Ohio Ai)p2d 55, afid 242 NE2d 
562, 16 Ohio St2d 54. 

Tom-Bayless v Maynard. 292 SW2d 77A 200Tenn 
568 

Tex-Sunmona v. Ratliff, OvApp, 182 SW2d 827, 
err ref—Ydlow Cab A Ba^^ Co v Mason, 
QvApp,266SW2d463, revd on oth gids, 269 
SW2d 329, 153 Tex. 344. 

Va—Board of SupYs of Hanover County v Bazile, 80 
SE.2d 566, 195 Va. 739 

Ftnandal affoin 

(1) Anz,—Mancopa County v Odxmi, 123 P2d 
703. 59 Am 244. 

MO —State ex id Asaociation for Convakaoent Cnp* 
pled Children v Oonidi, 152 S W2d 83, 347 Mo 
1164 

(3) Mo—State ex rd Floyd v FhilpoC, 266 SW2d 
704^ 364 Mo 735 

(4) Other caaes 

Ga—Moore V Baker, 68 SE2d 911, 85 GaApp 234 
Mb-Stile ea reL Cole V Matthews. 274 S W 2d 286 
Old—Qynum v Western Sur Co of Sioux Falls, SD, 
323 PJd 972. 

Gonnty conrto 

Aik—Needham v Gamer, 350 SW2d 194. 233 Ark 
1006—McGhee v Glean, 428 SW2d 258, 244 
Ark 1000 

Xbx—R enffo V Shrofdure^ ChvApp. 566SW2d 688, 
err ref nre> 

WVa—Meador V County Court of MoDoweQ County, 
87SE.2d725, 141 WVa. 96. 

Gonitr board of eqmllaatloB dfaHngriahad 
Idaho-Pctitioa of Fdton, 316 PJd 1064.79 TfUlift 325 
Lagislattya powera of statewide conccni 
Midi—Adan*s Dept Stmcs, hie v Kdhy, 130 
N,W2d 892, 374 MkA 70. 

Power to nanage and goveni 

SD.—Bailey v Jones, 139 NW2d 385, 81 SD. 617 

Broad powcn 

Wis—Keoodia County Court House Local 990. 
AFSGME AFL-dO v. Kenosha County, 140 
NW2d 277, 30 Wia2d 279 

Eteargency powen ooDStitotioiinl 
Restate V Allred, 204 SMOd 214. 21 NCApp. 
229, app. dton 205SE.2d 724. 285 N.C 591,oert 
den 93 set, 814 

Right to legialate 

Gah—Stnimg v Board of Sup*n of Los Angdes, 121 
OdRptr 43S,48CA3d 184 
CSinhty il^ 

Ga^—finwsier v Bbutton County, 218 S.E 2d 748, 235 
Qa 68 


Rediftiictiiig plan 

U S —Kirksey v Board oi SupVs of Hmds County, 
Miss, C A Miss, 554 F 2d 139, cert den 98SCt 
512, 434 US 968, 54 LEd2d 4S4. on remand, 
DC, 468 FSupp 283, app dism, CA, 608 F2d 
669 

Legislatiye and adudnlatrattye powers 

Ga—Gray v Ducon, 289 SE2d 237, 249 Ga. 159. 

Md —Ritchmount Paitnership v Board of Sup’xs of 
Electiona for Anne Arun^ County, 388 A2d 523, 
283 Md 48 

MidL-Cram v Gibson, 250 NW2d 792, 73 Mich 
App 192 

Medical aeryices 

Anz—Zuravsky v Asta. App, 569 P2d 1371, 116 
Am 473. 


5 Fla—Smgletaiy v State ex rd Kanffinan, 69 So 2d 

794 

SC—Hardy v Ftaiuas, 259 SE2d 115, 273 SC 677 
Tenn —Rutherford County v City of Murfieesboro, 309 
SW2d 778,43 TennApp 489 

Servants of comty 

Wash—State ex rd Taylor v Superior Court for Kmg 
County, 98 P 2d 985, 2 Wash 2d 575 

Tmstoes 

(2) Other cases. 

Ohio-Buikholder v Lauber, 216 NE2d 909, 6 Ohio 
Miac 152 

Pa—Community College of Ddaware County v Fox, 
342 A2d 468,20PaCmwlth 335 
Tenn—Hicks v Fox, 228 SW2d 68, 190 Torn 82 
Oveneers of coimty govenunent 
Ind—Roberts v State ex rd Jackson County Bd of 
Gom*n, 278 NE2d 285, 151 IndApp 83 

6 Cal—Sterner v Daiby, tapOt n. 3 

Nd>—Speer v Kratzenstem, 12 N W2d 36a 143 Nd) 
300 

Tenn —Shdby County Bd of Com*rs v Shdhy County 
Quarterly Court, 392 SW2d 935, 216 Teon 47D 

Contracts 

Kan —State ex rd Londediolm v Schroeder, 430 F 2d 
304. 199 Kan 403 

7 Utah—Cottonwood City Electori of Proposed 

Town d V Sdt Lake Coun^ Bd of Comers, 499 
P2d27a28Utah2dl21 

8 MO—State ex rd Volker v. Kizby, 136 S.W2d 

319, 345 Mb 801 

N J —De Feo v Snath, supra, n 2 
Jnrtsdiction over general daas of caaes 
Ind—Clark County Bd of Coon^ Commissioners v 
King. 310 NE2d 56a 160 IndApp 152 
Tex—Hamson County v Ctayton, avApp, 587 
S W2d 59, err ref no rev err 

9 Wash—State ex id York v Board of Om*n of 

Walla WaOa County, 184 P2d 577, 28 Wasb2d 
891, 172ALR 1001 

Frovidiiig qnarteis for juvenile court ddUren 
Fa—Com ex id Baner v, Cochran, 49 AM 697, 355 
Pa. 318 

10 Md—Montgomery OUzena League v Greea> 
hdgh. 252 A2d 242, 253 Md 151 

Regnlation of transit system fores and routes 
Fla—State v Dade County, 142 So2d 79. 
Thmsportetlon franchise from dty not required 
Fla—State v. Dade County. 142 So 2d 79. 

Power to ratify ads within original anthority 
Tex —Wilson v. Calhoun County, Civ App, 489 S. W 2d 
393, err ref no rev. err. 

11 Nd)—CJ.S. cited ia Speer v Kiatzensteui, 12 
N W2d 36a 365, 143 Nd) 300 

12 Anz—GiUard V Estrda Ddb I Imp Dot, 541 

932, 25 Anz App 141 

Color—IThmiovich v Wdhanis, 5tt P2d 1051, 196 
Colo. 144 
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Ga—Van Valkenbuig v Stone, 158 S.E 419, 172 Ga. 
642 

La—Csz-Fdk Redty v Pdice Jury of Parish of East 
Baton Rouge. 35 So 2d 86a 213 La. 935—Torrance 

V Caddo FanahPohee Jury, App, 119 So 2d 617— 
KAOK*GATV, Inc v Louisiana Cable TV., Inc, 
App, 195 So 2d 297 

Fa—Schuylkill County V SchuyllaU County Salary Bd, 
58SchLR 198 

Tex—Rowan v Pickett, Civ App, 237 SW2d 73^ 
Hmv Stenrett,avA])p,252SW2d 766,eir ref 
no rev err 

13 Md—Montgomery County Council v Garrott, 
222 A 2d 164. 243 Md 634 

Nd>—Speer v Kratzenstem, supra, n 6 
NC—Southern Ry Co. v Mecklenburg County, 56 
SE2d 438, 231 NC 148 

Pa—Kistler v Carbon County, 35 A 2d 733, 154 Pa Su¬ 
per 299 

Utah-Cottonwood City Electon of Proposed Town of 

V Sdt Lake Coun^ Bd of Gom’is, 499 P 2d 270, 
28 Utah2d 121 

Psrticiilar matters vrithin discretion 

(3) Other matters 

Am—Cochise County ex rd Riley v. Board of Sup'is 
of Cochise County, 442 P.2d 129,7 Anz App 571 
Cal—Cohn v Gonnty Bd of Sup*» of Los Angdei 
Coonty, 286 P 2d 836, 135 C A 2d 18a 
Fla—Rilogh v Findlu County, 200 So 2d 165. 

Ga—Imdaey v Ouhl, 229 SE2d 354. 237 Ga 567. 
NY.—Noyei v. Slocum, 250 NY.S2d 923, 21 AD2d 
802 

Ohio—Lancoa v Mahoning County Bd of Com'ts, 310 
N£2d257, 38 0hioSt2d99 
Or—Housmg Authonty and Urban Renewal Agency of 
Lane County v Lane County Bd of Com'n, 582 
P2d 844, 35 OrJ^ 785 
Pa—Shuey v. Lebanon County, 10 Ldianon 84 
Texr—Wdber v City of Sachsen Qv App., 591 S W2d 
563 

14 Fla—White v Cnndon. 156 So 303, 116 Fla 
162 

15. Bomidaries of village 

N Y—LaPorto v. Village of Philmont, 346 NX2d 503, 
39NY.2d 7, 382NYS2d703 

§ 82. -Statutory Limitation 
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17. U.S^Alaineda Comity v US, CCACal, 124 
F2d 611—Sunon v Lafityette FSndi Pbboe Jniy, 
DCLa, 226 FSupp 301—Dyer v Love, DC 
Miss, 307 FSupp 974—Brennan v Harrison 
County, MiasiSBippi, CAMtis, 505 F2d 901 
Am—ManoopaCountyV SouthernFao Co, 162P2d 
619, 63 Am 342—Associa t ed Dairy PioAicts Go 

V Fage^ 206 FAl 1041, 68 Am 393^Hart v 
Baykss Inv St Ifoding Co., 346 P2d 1101, 86 
Am 379—Ricca v Bpioiquez, 473 P2d $12, 13 
AmApp 10 

Ark—White v 'Choterd, au^ n 4 
CaU-Hammond Looiber Co. v Board of Supers of 
Humboldt Coimty, 193 P2d 503, 85 OBfApp2d 
568—Desert Turf aubv Board of Supers of River^ 
«de County, 296 P2d 882, 141 CA2d 446— 
MbCaflbrtyv Board of Snp'rs of Placer County, 83 
CaLRptr 229, 3CA3d 19a 
Cdoi—Board of Com*ii of Gumuson County v. Bode- 
ky, 213 P 2d 608,121 Cdo 108—Board of County 
Cosn'rs of Dbloies County v Love, 470 PJd 861, 
172 Cote; 122 

Fk—Cden v Snnhaven H omes, Inc;, 98 So 2d 501— 
McOdify v. McLeod, App, 135 So.2d 446 
Qe^-^Adgnion v. Leathers, 3 SE2d 871, 60 GaApp 
382-Kitdimga v. H om e s see. 38 ^2d 431, 73 
GaApp 848—Amuitead v MacNeill,' 45 SE.2d 
632, 203 Ga 204-Barton v Bardin, 48 SEJd 
882, 204 Ga 108 

la-^Coopt v Board of Corn’ll of Cook County, 273 
HLApp 75—Aahtou v. Cook County, supra, n. 
4—Kaoxorowaki v. Elmhunt Stonb Co, 
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141 NE2d 14h 10 012(1 382>-Cniiiq)ler v Logan 
County, 230 NE 2d 211, 3Sin2d 146 
Ind —K G Hortoa & Seas, Inc, v. Board of Zoning 
Appeals of MMltton County, 135 NE^ 243, 235 
Ind. 510 

Kan^C unnm g h a in v Blythe^ 127 P.2d 489, 155 Kan 
689-Stateeaxd COlcv Qtyofaaiiiett,304 P2d 
555, 180 Kan 405 

Ky.-^Aaher v. Boatngiit, 171 S W.2d 27, 294 Ky 120 
U—Dnposal S^Btenu^ Inc v Calcasun Parish School 
Bd,App.243So2d915-BWS.Cotp v Evange. 
line Faziih Fdhce Jury, App, 293 So 2d 233. 
Me—State v Vallee^ 12 A2d 421, 136 Me 432 
Md—Urbane Qvk Aafn, Inc v. Uibana Mobile Vil¬ 
lage. Inc, 272 A 2d 628, 260 Md 458. 

Mkdi—Washtenaw Abstract Co v Mayer, 79 N W2d 
48(X 347 Mich 228—-Petition of Newntatdi, 111 
NW2d 875, 364 Mi(jh 572 
Mum—Bnodyn School Dist No 132, Faribanlt Coun¬ 
ty v Board of County Com'iB of Faribault County, 
55 NW2d 602, 238 Mmn. 63—State es rd Mmr 
nesota Amusement Go v County Bd of Rams^ 
County Com'rs, 96 NW2d 580^ 255 Minn 413 
hhss—State ex rd Patterson v Board of Snp*ts of 
Warren County, 102 So2d 198, 233 Mias 24a 
adhered to 123 So 2d 695, 233 Mwa 24a corrected 
125 So2d 91, 239 Miss 671—OiU v Woods, 226 
SoJd912 

Mb—State ex id Wilhamaon v County Court of Barry 
County, 363 S.W2d691 

Mbntr-CJJB. qpotad at length m Rooaevdt County v 
State Bd of Equalization, 162 P 2d 887, 89a 118 
Mont 31 

Neb—State ex id Agncultnial Extension Service of 
Gage County V Miller, 154NW2d 469. 182 Neb 
285 

Nev—Kdky v dark County. 127 P2d 221, 61 Nev 
293 

NY—Bentley v Onondaga County, 245 N YS2d 479, 
41 Miac2d 302 

ND-nEikevikv Lee, 13NWJtd9A73ND 197—Ul- 
nch V Amerada Petrolenm Corp, 66 N W 2d 397 
Ohio—CJ.SL ettad In State ex rd Shnver v. Board of 
Com’rs of Bdmont County, 74 N E 2d 248, 25a 
148 Olno St 277—Daxdas v Board of County 
Com’rs, App, 168 NE2d 164—Burkholder v 
Laiiber,2I6NE.2d909,60hioMuc 152^Black- 
er V Wiethe, 242 NE2d 655, 16 Ohio St2d 65 
Old—State ex rd Thaidv Board of Com’rs of Creek 
Onmty. 107 P 2d 542, 188 Old 184—Yocham v 
Onmty ElectiOQ Bd of Creek County, 180 F 2d 
831, 198 Old 588—Tblsa Exposition ft Fair Cocp 
V Board of County Com’rs of Tblsa County, 468 
P2d 501—Board ^ County Com’n of Oklahoma 
County V. Oklahoma City, 484 P 2d 882 
Or—Brunundlv Claik,S70P2d671,31 OrApp 405 
Far—Liberto v County Gom’is, 87 Ptttsb Leg J 459— 
Fetttioo of Ldnt^orthampton Airport Authon- 
ty, 16 D ftC2d30a28LcihLJ 11. 50 Mun 45 
SD-Stateesid JaixibBenv Hansen, 68 N W 2d 48a 
75SD,476. 

Tenu—Shelby County Bd. oi Com’rs v. Shdby County 
Quarterly Court, 392 S W2d 935,216 Tenn 470— 
Mboer v Thompaoii. 393 SW2d 73A 216 Tesm 
655 

Tex—Hama County v Tennessee Products Pipe Lme 
Go, OvApp, 332 $W2d 777—Oodlcy v. Duvd 
County, OvApp. 361 SW2d 629 
Utahr-Gardner v Davis County, 523 F2d 865. 
Va-Jbhnson v Gkxxdiland County, 142 S£2d 501, 
206 Va. 235—Goedon V BoardofSu|^ofPaiiBa 
County, 153 SE2d 27a 207 Va 827—Board of 
Sup’n of FanftxCounty v Hbrne^ 215 SE2d 453, 
216 Va 113 

Wadi—Raynor v Kmg County, 97 P2d 696, 2 
Wadi 2d 199—State ex id Taylor v. Superior 
Court fbr King County, supra, n 5—State ex id 
Piper V Pratt, 198 P2d 814, 31 Wadi2d 725— 
Spokane County V. VdurMart, Inc, 419 F2d 993, 
69 WadLld 712 

W.Va^—State ex id County Court of Gabdl County v 
Aithnr. 145 SE2d 34, 150 W Va 293 
Wyo-CJ.S.cltidlaPibbaicov Sikes, 307 P 2d 817, 
819, 77 Wyo 108 


Pblke power 

(2) Power to adopt regulation 
Cdo—AqduJt Pavmg Go v County Com’rs of Jeffisr- 
son County, 425 P2d 289, 162 Cok) 254 

Inteffercnce with powers of others 

(2) Other cases 

Gd—People v Ryan. 61 P2d 360, 17 GdApp2d 1 
Oa—MoUey v Polk County, 251 SB2d 538, 242 Ga. 
798 

Power to grant exdnslTe franchise 
Fla—Scenic Hilh Utility Co v Otty of Pensacola, 
App, 156 So 2d 874 

Special body to handle gift to connty 
Pa—Summerton v Mead, 27 D ft C2d 714 
No reqnlrement as to imifonnity where duties 
and powers are concerned 
Ga—Deason v DeKdb County, 148 SE2d 414, 222 
Oa. 63, oonf to 149 S E2d 155, 113 Ga App 555 

Statutory powers applicable prospectively 
Md—Distnet Land Corp v Washington Subuifaan- 
Samtary Conumsaion, 292 A 2d 695, 266 Md 301 

Ordinance invalid 

Cd—People v Langdon, 126 Cd Rptr 575, 54 C A 3d 
384 

Utah—Jensen v Salt Lake Omnty Bd of Com'rs, 530 
P2d3 

Exceeding of powers 

HI—Hdler v. County Bd of Jackson County. 388 
NE2d 881, 26 IllDec 88a 71 mApp3d 31 
Wash—Ballasiotes v Gardner, 642 P2d 397, 97 
Wash 2d 191 
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18 Anz—State ex rd Pickrdl v Downey, 430 P 2d 
122,102 Anz 360-RKca v Bpjonjuez, 473 P2d 
812,13 Anz Ai^ 10—Transamenca Tide Ins Co 
V Cochise County, Ai^, 548 P.2d 416, 

Cd—^Byersv Board of Sup’rs of San Bcnurdino Coun¬ 
ty, 68 Cd Rptr 549, 262 CAJd 148 
Colo—Di Salle v Oiggal, 261 P2d 499, 128 Colo 
208—Fainik v Board of County Com’rs of Wdd 
Gewnty, 341 P 2d 467, 139 Gob 481 
Fla—Pmdlas County v Guarantee Abstract ft Title 
Co, App, 184So2d670 

Ga—Ohver y Hall County Memorial Hoqntal, 8 
SE2d 138, 62 OaApp 95—Reed v White, 63 
SE2d 597, 207.Ga 623 
m—Aditon V Cook County, supra, n 4 
Ind.—^Board of Gom’eserf'Vanderburgh County V Sand¬ 
ers, 30 N E2d 713,218 Ind 43,131 A LR. 1048— 
Tomilaon v Manoo County PIiui Commission, 122 
NE2d 852, 2341nd 88 
Ibwa-Mandicmo v Kdly. 158 N W 2d 754 
Kan—Womerv Aldndse, 125P2d 392, 155Kan 446 
Md—Miller v County Com’rs of Carroll County, 172 
A.2d 867, 226 Md 105 

Miss—State ex rd Fattersoi v Board of Sup’ii of 
Warrm County, 102 So2d 198, 233 Miss 24a 
ai&ered to 123 So 2d 695,233 Miss 24a oorsected 
125 So 2d 91. 239 Miss 671 
Mo—CJ.S. dtad in Everett v Ctmton County, 282 
SW2d 3a 35—Hdlman v, St Lotus County, 302 
SW2d 911. 

Neb—CJH. cited in Speer v Kratzenstem, supra, n 
11—Bass V Saline County, 106 N W2d 86a 171 
Neb 538 

Nev—Kdley v dark County, aimia, n 61 Nev 
293 

NY—Lonfa V Nassau County, 246 NYS.2d 502, 20 
AD2d6S8,sffil 199 N £ 2d 155, 14 N Y 2d 699, 
250N,yS.2dS4 

NC-8tate v Tdiorw 185 SEJZd 64A 280 N.C 238 
Ohio—Scdiultz V Ene County MeCtopofatan Park Dist, 
269 NE2d72,26(»iioMuo 68, 

Okl—Yoidiam v. County Eleetioa Bd of Creek County, 
siqpia, nu 17 

S D.r-^taie ex rd BdS v. Board of Com’rs of Beadb 
County, 300 NW 832,68SD 237 
Tex—Anderson v Wood, supra, n 17. , 
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Utah—Cottonwood City Electon of Proposed Town of 
V, Salt Lake County Bd of Gom’ra. 499 P2d 27a 
28 Utah2d 121 

Va—Hndgmsv HaU. 32 S E 2d 715,183 Va. 577-CSh 
afibne v Community Shqppmg Corp., 77 SE2d 
817, 195 Va 41. 39 ALR2d 757—Johnson v 
Goochland County, 142 SE2d 501,206 Va. 235- 
Gordon v Board of Sup’rs of Faii&x County, 153 
SE2d27a 207 Va. 827 

Wash—State ex rd Kmg County v Superior Court fiv 
King County, 204 P2d 514, 33 Wash 2d 76 
WVa—Mohr v County Court of Cabell County, 115 
SE2d 806, 145 WVa 377-^tate ex xd County 
Court of Cabdl County v Arthur, 145 S E 2d 3<^ 
150 WVa. 293 

Wis—CJ,S. cited in Dodge County v Kaiser, 11 
N W2d 348, 350, 243 Wte 551—Maier v Radne 
County. 84 N W2d 76, 1 Wis2d 384 

19 Fin—MuumBeacdiAnhne Service V Grandott, 32 
So2d 153. 159 Fla. 504, 172 ALR 1425 

m —Ashton V Cook Connty, supra, n 4 
Ind—K G Horton ft Sons, Zoo v Board of 2bning 
Appeals of Madison County, 135 NE2d 243, 235 
Ind 510 

Ky—Hogge v Rowan County Fiscal Court, 231 
SW2d 8. 313 Ky 387 

Mich—Wngfatv Bartz,62NW2d4S8,339Mich 55 
Miss—Simpson County v Floyd, 6 So2d 580, 192 
Miss 501 

Mo—State ex rd Town of Ohvette v American Td ft 
Td Co, App, 280 SW2d 134, transf. Sup, 273 
SW2d286 

Nd>—Speer v Kratzenstem, supra, n 17—Thdes v 
County Bd of Sarpy County, 200 N WJd 13. 189 
Neb 1 

Ohio—Home Ina Co v Board of County Com’rs, 97 
NE2d 231, 88 Ohio App 91, app diwn 92 
NE2d 609. 153 Ohio St 538 
Wash —C J S. cited m State ex rd Bedcer v Wil^, 
133 P 2d 507, 511, 16 Wash 2d 340. 

W Va —State ex rd County Court of Cabdl Connty v 
Arthur, 145 SE2d 34, 150 WVa. 293. 

20 Nd>—Speer V Kratzenstem, supra, n 6 

21 Md —Shannahan v Ringgold, 129 A 2d 797, 212 
Md 481. 

Zoning ordimmees 

(2) Sonree of zonmg power see Zoning § 6, validity 
of ordinances regulations see 

§§ 15^ 

Abuse of discretion 
Fin—Troup v Bud, supra 
Limitation to local powers 
Wis—Mucnch V Public Service Commissioa 53 
N.W.2d 514, 261 Wia 492, adhered to 55 NW2d 
4a 261 Wis 492 

Home rule not limited tty nnincoiporaled terri¬ 
tory 

Fla.—Oty of Miami Beach v. Cowart, 116 So 2d 432 
No power to adopt land use plan 
Fla—Pmdlas County Planning Connal v Smith, 360 
So2d371. 

22 Gal—Shoibv Barkley, 240 P2d 337. 108 C A 2d 
873—Haggerty v. Associated Fannen of Cd, 279 
P2d 734, 44 C2d 60-CaDie v Board of Sup’n 
for Lot Angdes County, 81 CdRptr 440, 1 
CA3d 13 

Fla—State ex leL Oibbs v Gordon, 189 So 437, 138 
Fla 312—Peters v M^ 163 So 2d 753 
Ga.—Warren v. Walton, 202 S.B,2d 405, 231 Ga 495 
La—Stoker v Police Jury of Sabine Parish, supra, n 

n. 

Md-Statev Greenberg, 157 A2d 42a 221 Md 471 
Mb-Stite on htf of Wallach v Loesefa, 169 S.W.2d 
675, 350 Md 989 

N6b->^UJS. cUed in Sfpeer v Kratzenstem, supra, n 

11 . 

Ohio—State jex id Barbnto v. Ohio Edrson Go, 241 
N,E2d 783, 16 Ohio App 2d 55. affd 242 NE2d 
562, 16 01uoSt2d54 



§82 COUNTIES 

Pag* 851 

V«—Gandy v EbzabeCh Chy Comity^ 19 SE2d 97, 
179 Va. 340—Board of Sop*n (rfHennoo County v 
Corbett, 142 SE 2d 504, 206 Va 167 
Gnat of particDlar powers hdd proper 
(3) Other powm 

Ariz.—Tranaamenca Ittle Ina Co v. Coduse County, 
App,S48P.2d 416 

N.Y—Lewis V Klem, 383 N E 2d 872, 45 N Y 2d 930, 
411 NYS2d226 

Utah—IVBeaen v Masna Water Co, 226 P 2d 127, 119 
Utah 274 

Wash—State ex rd Cnuksliaiikv Baker, 97 P 2d 638, 
2 Wash 2d 145 
Scope of power 
(2) Other matteri 

N.Y—Moim V Foster. 402 NYS2d 168, 93 Misc2d 
10 

Or—Tatum v nacViimaf County, 529 P 2d 393, 19 
OrApp 770 

Sts t o te rliselfying comily boerds in daifiwtiig 
powers hdd saUd 

Va.^—Bray v County Bd of Arlington County, 77 
SE2d 479, 195 Va.31 
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23. Flau-Johnaon v Alexander, App, 219 So2d 66 
Oa^Nehon v Wamwright, 164 SE2d 147, 224 Oa 
693-Hamion v. Ramey, 179 SE2d 923, 227 Oa 
24a 

Mua^-mmois Cent R. Co v Carroll County, 196 So 
242, 189 Mas 206 

N.Md—Mobile America, Ine v Sando^ County Com- 
mtaBon, 518 P 2d 774^ 85 N M 794 
Obio—State ex rd Barbuto v Ohio Ediaon Co, 241 
N3.2d 783, 16 Ohio App 2d 55, aild. 242 N£2d 
562, 16 0bioSt2d54 

Or—Columbia County v CBladc, 517 P2d 688, 16 
OrApp 147. 

24 Oa—Moore v. Whaley. 7 SE.2d 394i 189 Oa 
647. 

m—Lake Oounty v. Cuneo. 76 NE.2d 826^ 333 Bl 
App. 164. 

CoraflTe effect laddng 

Va—Gordon v. Board of Sup'ts of Fauftx County, 153 
S.BAi 270, 207 Va. 827. 

26 Mide-Wayne County Prosecuting Attorney v 
Wayne County Bd of ComH 205 N W2d 27.44 
MkhApp 144 

28 Ark.—Baker V Nattonal Sur Cocp, 197 SW2d 
752, 210 Ark 731 

29 Cd—People v Deacon, 151 GaLRptr. 277, 87 
CA.3dSapp 29 

Md.—Wdker v Board of County Com’n of Talbot 
Gmmty, 116 A2d 393, 208 Md 72, oert den 76 
set 18a 350 U.S 902, 100 L.Ea 792 
NJ.r-UmQn Oounty Bd. of Chosen Fireelioldere v Uik 
xn County Park Oommiasion. 186 A 2d 703, 77 
NJSuper 425rievd on oth. grda 196 A 2d 781, 
41 NJ 333 

Team-6oiit!heni ▼. Beeier, 195 S W2d 857, 183 Tenn 
272: 

Tex—Rodgeny Taylor County, Ov App, 368 SW2d 
794k err n£ no rev. err. 

30: Ha.r-Soenfe Hilb Utdtty Co v.Oty of Pensacola, 
App., 156 So 2d 874. 

Neb.—Shanahan v Johnaon, 102 N W.2d 858, 170 Neb. 
399 

Ohm—Dardas v Board of County Gon'is, App, 168 
NE2dl64 

SJD^-Bomrorth v Hagerty, 99 NW2d 334> 78 SD 
157 

Tcmi.^-Mbsier v Thompson, 393 SW2d 734k 216 
Tenn. 655 

Stits le govenisg county electfoui held sttuds- 
teiy sad not dberedonary 
Mha^r-GSl V ^Woods, 226 So2d 912 
32. Antr-Mohave County v Miohave-S^ingnan Es¬ 
tates, hK^ 586 VJ2d 978, 120 Arm 417 
<& to i i Boaid of Oounty Com*n of Lake Comity v 
PBntOQ, 548 P Jd 122, 190 Goto 394k 


HI —People of Kane County v Midway Landfill, Inc, 
321 NE2d91.23mApp3d 1080 
Ky—^MuDcern v Louisville ft Jefferson County Plan¬ 
ning ft Zoning Commission, 210 S W 2d 774^ 307 
Ky 368 

Mont —Roosevdt County v State Bd of Equaluation, 
162 P 2d 887, 118 Mont 31 
NY—Magnolia Homes Corp v Miller, 143 NYS2d 
231 

Ohio—State ex rd Schultz v Cuyahpga County Bd of 
Elections, 361 NE2d 477, 50 Ohio App 2d 1. 4 
003d 1, afid 357 NE2d 1079, 48 Ohio St2d 
173, 2 003d372 

Tenn -Robbins v Phillips, supra, n 17 
Tex—Buike v Hutches^ CivApp, 537 SW2d 312, 
err ref no rev err 

Improyemeiit of priyate property 
Ky—Scott V Massachusetts Bonding ft Ins Co, 273 
SW2d350 

Industrial waste disposal 
La—BWS Corp v. Evangeline Parish Police Jury, 
App. 293 So 2d 233 

33 Miss—OiUv Woods, 226 So 2d 912 

Mo -Jensen v Wilson Tp, Gentry County, 145 S W 2d 
372, 346 Mo 1199 

34 Mias—Simpson County v Floyd, supra, n 19. 
Mo—St Ftanooia County V Brookshire, 302SW2d 1 
Pa —Hun t i ngd on Co v. Ftrst-Grange Nat Bank, 20 D. 

&C2d 418. 1 Adams LJ 49 

35 Tenn—Motier v Thmnpson, 393 S.W2d 734, 216 
Tenn 655 
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39 Neb—Speer v Kratzenstem, supra, n 17 
Relatioiiahhi of board and county attorney 
Old—Board of County Corn'ri of Tulsa County v 
Morgan, 324 P 2d 268 

§ 83. Judicial Functions 
Library References 
Counties ^21% 47. 

41 Ky.—Louisville ft JefTerson County Planning ft 
Zoning Commission v Ogden, 210 SW2d 771, 
307 Ky 362 

Md—Board of Af^ieals of Montgomery County v Map 
nnaApartments, Inc, 326A2d 734k 272 Md 691 
Bt Mtasoun the county court now has no judicial 
authority—In re City of Kmloch, 242 S W2d 59, 362 
Mb 434 

State fiscal courts uMpp^feable to county 

Ky —Hobdaw v Stephens, 507 KW 2d 462 

42 Miss—Qardner v Pnee^ 21 So2d 1, 197 Miss 
831 

43 Mb—State ex id Town of Olivette V American 
Td ft Td Co. 280 SW2d 134—SchmbU v 
Housing Authority of St Louis Oounty, 321 
SW2d494 

Okl-CJr.S. dted hi State ex id Thaid v. Board of 
Gom’is of Giedc County, 1^ P2d 542, 549, 188 
OM 184 

45 ImL-pJones v State ex id, Tudiaua Livestock 
Samtaiy Bd, 163 NE2d 605, 240 Ind 230 
Ky—Burns v Moores 209 SW2d 735, 307 Ky 167 
47 Ky—GMteelv.^Mkks,226$W2d533,312 Ky 
99. 

In Mlisoun the county court is now not a court—In 
re City of Kmloch, supra, n 41. 

49. Mich—Bitonti v Hafeh, 18 NW2d 841, 311 
Mich 322 

Mns.—Tnllos v Board of Sup’rs of Smith County, 45 
So2d 349, 208 hfaai. 705—Thornhill v Fbrd, 56 
So 2d 23^ 213 Miss. 49 

NY—(Beaauigv State, 278 NYS2d 66a 27 AD2d 
977 

Wyo —Hnffiiieister v McIntosh, 364 P 2d 823 

Parties 

Gil—Cohn v County Bd of Su^rs of Los Angdes 
Oounty, 286 P2d 83^ 135 CA2d 180 
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Review of record by connty board 
Cal—Cohn v Connty Bd of Sup’rs of Los Angdes 
County, 286 P2d 836, 135 CA2d 180 
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50 Wash—Lilhons v Gibbs, 289 P2d 203, 47 
Wadi2d629 

51 Cal—Cmtrell v Board of Sup’rs of Los Angdes 
Oounty, 197 P 2d 218, 87 Cal App 2d 471 

§ 84. Legislative Powers 

SX m—Village of JusUce v Jamiesoa, 129 NE2d 
269, 7 m App 2d 113 

Mass—County Gom*i8 of Middlesex County v Sheriff 
of Middlesex County, 278 NE2d 751, 361 Mass 
89. 

56 US— Sitnniift V. MacPhail, DCKaa, 291 
FSupp 697. 

Fla—State v Escambut County, 52 So 2d 125 
Oa—Toom^ v Norwood Realty Co, 89 SE2d 265, 
211 Oa. 814 

lowa-Mandioiio v. Kelly, 158 N W2d 754 
Ky-Shdton v Smith, 144 S W.2d 500, 284 Ky 236 
N J—De Feo v Smith, 107 A 2d 68k 31 N J Super 474k 
levd. on oth gids 110 A2d 553, 17 NJ 183 
NY—Knaufv County Legidature of Monroe County, 
280 N YS2d 15, 27 AJ>.2d 44a 
Ohio-Blacker v Wiethe, 242 NE2d 655, 16 Ohio 
St 2d 65 

Tenn—State ex id WoUb v Henegar, 175 S W2d 553, 
180 Tenn 425 

Cannot bind sncceasor 

CaL-Mudler v. Brown, 34 CdRptr. 474 221 CA2d 
319 

Oa—Lmdsey v OuU, 229 SE2d 354k 237 Oa. 567 
NY—Mbrmv Foster, 380NE2d217,45NYJd 287, 
408NY.S2d387 

Appropriations 

Ala—Morgan County Commusion v Powdl, 293 So 2d 
83a 292 Ala 300 

57 Md—Ames v Board of Siqi'is of Elections of 
Montgomery County, 74 A.2d 29, 195 Md 543— 
Montgomery Citizens League v Greenhalgh, 252 
A 2d 242, 253 Md 151 

Ohio-Okey v Walton, 302 NE2d 895, 36 Ohio 
App 2d 87 

Appropriation of ftmds 

Gal—Wme v Boyar, 33 Gal Rptr 787,220 C A 2d 375 

58 Ark—Grubbs v Rowland, 296 SW.2d 201, 226 
Ark 874 

CaL—People v Butler, 59 CalRptr 924k 252 CA2d 
Supp 1053 

HI—Lake County v Cushman, 353 NE2d 399, 40 
BlAppSd 1045 

Scope of power under home mle charter 
Fla—State V. Dade County, 142 So 2d 79 
60. Greatlon of transit anthority 
Fla.—State V Dade County, 142 So 2d 79. 

§ 85.' Supervision of Conniy Offi¬ 
cers 

6t Gal—People v Langdon, 126 CalRptr 575, 54 
C A 3d 384 

Idaho—Reynolds Const Co v Twm Falls County, 437 
P 2d 14 92 Idaho 61 

m—Hdler V. County Bd of Jackson County, 388 
NE2d 881, 26 DLDec 88a 71 niApp3d 3L 
Ky—Stemfdd v Jeffenon County Fkcal Court, 229 
Sy/2d 319, 312 Ky 614 

NJ—PiOsbuiyv Board of Chosen FteeholdenoCMon- 
mouth Oounty, 337 A2d 632, 133 NJSuper 526. 
Power to fix compensation of county officers see infra 
$ 109 

Aaeistanee 

Neb—Collier v Logan County, 97 N.WJd 879, 169 
Nd) 1 
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Duty to implemeiit lows as to firemen's right to 
join union 

Cal—Internati on al Aai'n of Fire Fighters^ Local No 
1396, AFL-QO v Merced Comity. 22 CalRptr 
270, 204 C A 2d 387 

Override duinnan’s decisions 
Oa-Capw V Morgan, 218 SE2d 764, 235 Ga 1 
62 NY—Patemn v Niagara County Legialature, 
399 NYS2d 823, 59AD2d 1062 
64 Mont —State ex rd Taylor v Board of County 
Com'n of Miasoula County, 270 P 2d 994^ 128 
Mont 102 

66 Pa—^imon v County of AUqiheny, 87 PittSb 
LegJ 317, affd 11 A2d 868, 337 Pa 436 
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67 N J —Pillsbttiy v Board of Chosen Freefa<dders of 
Mo nmou t h County, 337 A 2d 632, 133 N J Super 

326 

68 Neb—CLJ.S, citod in Speer v Kratzenstem. 12 
NW2d 360. 365, 143 Neb 300 

Va—Board of SnpYs of Hanover County v Weems, 72 
S£2d 378, 194 Va 10 

Fnmisliing supplies 

Ohio—Committee for Manon County Bar Ass*n v 
Manon County, 123 NE2d 521, 162 0hioSt 345 

§ 87. Mode of Action in General 

78. Actions hy resolution or local law 
Del-Wilmington Tmat Co v Caraldlo, Super, 385 
A 2d 1131 

Fla—OaQant v Stephens, 358 So 2d 536. 

NY—Reesev Lombaxd,366NYS2d 493,47AD2d 

327 

79 Fla—City of Hallandale v Rayd Corp, Af^, 
313 So 2d 113 

Miss—Board of Sup'rs of Tishomingo County v Daw^ 
son, 45 So 2d 253, 208 Miss 666 

80 US—Wanen County Port Commission v Farrdl 
Const Oo, CAMiss, 395 F2d 901 

Oa—Ctty Gotmcil of Augusta v Irvin, 137 SE2d 82, 
109GaA|)p 598 

Ky—Louisville & Jeffixson County banning & Zonmg 
Commisaion v Ogden, 210 SW24 771, 307 Ky 
362^tiinger v Com ex rd Matthews, 428 
SW2d203 

La^—Staxpes v Police Juiy of Rapides Pansih, App, 27 
So2d 134 

Midi—Bi re Apportumnunt of Allegin County Bd of 
Sup*tB-1968, 164 NW2d 665, 113 MibhApp 
692—In re Apportionment of Ottawa County Bd 
of Sup’n—1968, 164 NW2d 667, 13 Mich App 
701 

\Bss—Board of Sopors d Tidioiniiigo County v Daw¬ 
son, supra, n 79 

N J.—Thomu V Bergen Comity Wdfiue Bd, 300 A 2d 
573, 122 NJ Soper 371 

SD-Eoyd V. Lsike Comity, 36 NW2d 384^ 72 SD 
431 

Tex—Rowan v. Pidcett, supra, n 12—Onerra v Rod- 
nguex, CivApp, 239 S W 2d 915—Hill Fann, Inc 
V HinComity.GvApp,425SW2d4Hafla 436 
SW2d320 

Wash—Raynor v Kmg County, lopra, n 17 
WVa-CjrjS.eitadinDaii^iertyv Elba,97SE2d33, 
40, 142 WVa 340 

NecesiUy of formal orders 
WVa—Eaxl T Browder, Inc v Comity Court of 
Wdiflter County, 102 SE2d 425, 143 WVa. 406 

Technical derlatUmi hdd immaterial 
NY-Noyesv Sloomn, 250 N Y S 2d 923, 21 A D 2d 
802 

81 Oa—Moore v Manldm, 35 SE2d 511, 199 Ga. 
780 

Md—Frimda v. MacOill, supra, n. 21 
Mont—State ex id. Thompsoo v. Oallatm Oounty, 184 
F2d 998, 120 Mont 263 

NJ-47fliedGoiiit Qo.,Ino.v BoionghofOraddl,302 
A2d 533, 123 NJSuper 268. 


NY—Flaton v Caso, 387 NYS2d 710, 34 AD2d 
752 

Or—McEwenv dackamas County Bd ofCom*n,576 
P2d 799, 33 Or App 321 

Discretion not abused 

Wash—LiUions v Gibbs, 289 F2d 203, 47 Wa8h2d 
629 

82. May change procedure 
Oa—Newman v Smith, 123 SE2d 305, 217 Oa. 465 
Power to abrogate or snsqpend 
N Y —Cohn V Board of Sup'rs of Warren Comity, 231 
N YS2d 303. 34 Mi8c2d 928, mod on oth grds 
232NYS2d229, 17 AD2d 104,af!d 191NE2d 
675, 13 NY 2d 695, 241 NYS2d 174 
Rule not nnreasonahle 

Cal—Diy Creek Valley Assn Inc v Boatd of Sup'rs of 
Sonoma County, App, 135 CalRptr 726, 67 
CA3d839 

Kan—Zerr v Taton, 581 P2d 364, 224 Kan 394 

Failure to comply wito law 

Oa—Lmdsey v Guhl. 229 S£2d 354, 237 Oa 567 
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83 Iowa—Lemke v Mudler, 166 N W 2d 860 

Ky—^Lewis v Board of Ed of Johnson County, 348 
SW2d 921 

Md—Inter-Ctty Land Co v Baltunore Comity, 145 
A2d 263. 218 Md 80 

Mich-Cram v Gibson, 250 NW2d 792, 73 Mwh 
App 192 

Miss—Board of Sup'rs, Adams County v Odes, 68 
So 2d 483, 219 Mias 245 

Mo—Mttsoun-Kansas Chemical Co v Chnstum Coun¬ 
ty, 180 S W 2d 735, 352 Mo 1087 
Neb—State ex rd Allen v Miller, 295 N W 279, 138 
Neb 747 

NY—Donohoc v O’Dwyer, 72 NYS2d 149, 272 
AppDiv 941 

S.D —Hamar Const Co v Umon County, 248 N W 2d 
65 

Tex—Swaun v hfontgomery, OvApp,, 154 SW2d 
695—Canales v I.anghhn, 214 S W 2d 451—Row¬ 
an v Picket t , fupn, n 12—Maples v Henderson 
County, QvA]ip,259SW2d2^err ref no rev 
err—Bee County v Roberts, Civ App, 437 S.W 2d 
62. 

Dedication of lands to public use 
Old—Board of Com’rs of Oarfidd County v. Anderson, 
29P2d75, 167 Old. 253 
Acts of Chairmen 

Oa.—Stepp V Lance, 205 SE2d 490^ 131 OaApp 193 
Single county commissioner 
US—Weber V Towner Comity, DCND, 423 FSnpp 
71, xevd on oth grds, CA, 565 P2d 1001 
Oa^-G^es v Moigan, 218 SE2d 764, 235 Oa 1 
By way of resolution 

NY—Flaton v Gaso^ 383 NYS2d 166, 86 Mi8o2d 
695, mod on oth grds 387 NYS2d 7ia S4 
AD2d7S2 

84 IQ—In re Appomtment of ^lecial States Attor¬ 
neys, 356 NE 2d 195,1 m Dee 195,42 Ill App 3d 
176 

Ky-Eitdl Comity V Noland, 191 S W 2d 223, 301 Ky 
204 

La—Starnes V Police Jury of Ri^ides Fanih, anpia, n 
80 

ND—Hart v. Bye^ 81NW2d 635 
S D^CJJS.dted in Brown County V 2:etr,29SNW 
289, 291, 67 SD 516 

Tex.^--Swaim v. Mont^mieiy, siqffa, n 83^^towan v 
pKhett, supri, n 12r-Maples v Hendersoo Coun¬ 
ty, OvApp, 259 S.W2d 2H enr n£ no rev 
err—Wdson v Cdhoun County, Civ App, 489 
S W2d 393, err ret no rev. err 
Wath^Keir v King Comity, 259 P2d 398, 42 
Wadi2d84S 

90 bd—O.S, cilad la Terre Rante Oai Oorpora- 
tun V. jQhnson, 45 KE.2d 484,4^9.221 bd 499, 
mod on oih. grds 48 NE2d 4SS, 221 bd 499 
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§ 88. Meetings 

93 US—^Bogen v Doty, DC Minn, 456 FSvpp 
983, af!d,CA, 598 F2d 1110 

m—People ex rd Edwards v Chicago v NW Ry 
Co,62N£2d 695, 391 Ill 67 
Md—^bter<hty Land Co v Baltunore County, 145 
A2d 263, 218 Md 80 

Miss—Simpson County v Floyd, supra, n 19 
Mont-State v Conrad. 643 P2d 239, 197 Mont 406 
NY—Bnttv Niagara County. 440 NYS2d 79a 82 
AD2d65 

SC—Oaskmt v Jones, 18 SB2d 454, 198 SC 508 
WVa—CJJS.cited fa Daugherty V EQu, 97 SE2d 33. 
4a 142 W.Va 340 

Formal meeting 

Anz—Milbnm v Bums, 400 P 2d 354, 1 AnzApp 

147 

N Y —Kessd v Board of Sup'rs For Nassau County, 
394NYS2d 762, 90Mi8c2d 574. 

LeglslatiTe session or ezecutlwe sessUm 
Md—ScoU v Montgomery Otueos League^ 239 A 2d 
92, 249 Md 271—Wioonuco County v Todd, 260 
A2d 328, 256 Md 459 

Noticet required 

US —WeQs v Hutchinson, DCTex, 499 F.Supp 174 
Mont —Board of Trustees, Huntley Prcgeot Scli^ Dot 
No 24, Worden v Board of County Com'rs of 
Ydbwstone County, 606 P 2d 1069, 186 Mont 

148 

NY—Flumleyv Oneida Comity, 395 N Y S 2d 8Sa 57 
AD 2d 1062 

Tex—Cameron County Good Government League v 
Ramon, Civ App, 619 S W 2d 224, err ref no rev 
err 
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94 Colo—Board of County Cmn’rs of Fremont 
County V Hatfidd, 570 P2d 1091, 39 CoJoApp 
548 

96 Fla—Bass v Adcew. App. 342 So 2d 145 
Attendance by Utigsnti 

Wyo—Home Owners* Lotn Ccipontion v. Dufendet^ 
fer, 112 F 2d 563, 57 Wyo 13 

The coimly board of supervisors 
may conduct their meetangs without 
giving any notice other than the con¬ 
structive notice afforded by statute 
prescribing the time and place for 
meetings of boards of supervisors.^^ 

96J5 Miss—Tally v Board of Sup'rs of Smith Coun¬ 
ty, 323 So 2d 547 

97 Miss—Gamthersv Panola Comity, 38 So 2d 902, 
205 M1S8 403 

1 Midi—Kalamazoo Tp, Kalamazoo Comity v 
Stamm, 64 N W 2d 595, 339 Mich 619 
7 Mich—Kalamazoo Tp, Kafamazoo County v 
Stamm, supra, n 1. 

10 Ga—Dozier v Norm, 244 SE.2d 853, 241 Oa. 
230 

Official acttai rnuit be at county aeat 
Fla—Motes v Putnam County, 196 So 465, 143 Fla. 
134 

*■1.858 

14 FhLr-Motes V Putnam County, supn, n 10 
18 Qd.—Sacnunoito New^wper Qudd v Sacmmen- 
to County Bd. of Sup'rs, 69 Odl^. 48a 263 
CA.2d41 

Cola—Alfcn v Board of Comity GQm*ri of Ifacob 
County, 497 P 2d 1026, 178 Cdo 334 
Fla^-Motes v. Putnam Oomtty, vapn, n. la 
biU-Btafa ex xel Wmeholt v. LaPorte Superior Court 
No 2,230NE2d92.2491iid 152. 
NJr-Momiioufb County v. SnyderWeateiimd Ooip., 
383 A.2d 74a 156 NJBoper. 188. 
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NY—^Incorporated Village of Great Neck Plaza v 
Nassau County Rent Ouiddmes Bd, 418 N YS2d 
796, 69 AD2d 528 

Tex—Swann v Montgomery, CivApp, 154 SW2d 
695 

Ezemption for meetuigi with attomoys 
Fla.—Neu v Miami Herald Pub Co, 462 So 2d 821, 
disapproving Tunes Publiihtiig Co v Wdlianis, 222 
So 2d 470 

Statute ccmstnied 

lU—Allen V Cook County, 357 N E2d 458, 2 HI Dec 
291, 65 m 2d 281 

Tex—Commissioners* Court of Hays County V Diatnct 
Judge, 22nd Judicisl Dist of Hays County, Civ 
App, 506 S W 2d 630, err ref no rev err 

Technical Staff meatiiigg 
ni—People ex rel Cooper v Oatison, 328 NE2d 675, 
28 niApp3d 569 

20. Qa—Stepp v Lance. 205 SE2d 490, 131 Oa 
App 193 

Ky —Louisville ft Jefferson County banning ft Zoning 
Commission v Qgden, 210 SW2d 771, 307 Ky 
362 

PSl—F' arrdl v Chervenak, 69 D ft C 401, 15 Cambria 
45, 41 Mum 186 

S,C-Gask]ns v Jones, 18 SE.2d 454w 198 SC 508 
22 WaA.—State ex rel OsnoU v Mnnro, 327 P 2d 
729, 52 Wadi 2d 522 

24. M^iorHy of actnal memberahfp 
Tenn—Buley v. Gieer, 468 SW2d 327, 63 Tenn App 
13 

25 Ala—States on Inf of Miuphy, v Johnson. 8 
So 2d 890^ 243 Ala 114. 

Md —Board of County Com'n of St Maty*s County v 
Giiyther, 389 A 2d 1372, 40 McLApp 244 
SC—Gaskins v Jones, 18 SE2d 454^ 198 SC 508 

A public hearing as to matters not 
constituting the transaction of busi¬ 
ness may not require a quorum.^ ^ 

25A Md —Ganeny v Pnnoe Geofge*8 County, 285 
A2d6Q2,264Md 85 

26 Oa^Vaughanv Duke,207SE2d 509, 232 Ga 
545 

Seiigiied number creatfaig vacancy not counted 
Tenn.—Bailey v Greer, 468 S W 2d 327, 63 Tenn App 
13 
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30 Oa—Hamson v Arogeb, 183 SE2d 761, 228 
Ga.55. 

OkL—Plelolierv Board of County Gom'rs of ^dahoma 
Ooiinly.28SP2dl83 

Pa.—Farrell v Chervenak. 69 Dist ft Co. 401. IS 
Cniibna 45. 41 Mon 186 

SC-CJ.& chad fa Prosser Y Sesboard Air Line R 
Co, 56 SE2d 591. 596. 216 SC 33. oert. den. 70 
set 569. 339 US 911, 94 Ugd. 1338 
WadL-Stoddaid v. Kmg Cbmdy. 158 P2d 78, 22 
Wadi2d86S. 

Election of dmimmn 

Va—Hndgus v Hall. 32 SE2d 715. 183 Va. 577 
3L SC—Oaskms V Jones, supra, n. 20 
32. Change of voting power 
NY.p-43abidi v. State, 282 NYS2d 791, 54 Miac2d 
367 

34w, Dfaqnahflfation of leaa than nutfority as 

MkL—IIowaid County Metropohtan Cwwmssmn v 
Westphal }93A.2d 56. 232M(L334 ^ 

MeJoilly vote tennd proper 

Ga^-Sfapp V Lanoc^ 205 S EJd 490. 131 OaJkpp 193 

The maimer in which a vote may be 
taken has been adjudicated.^ 


36.5. Telephone vote 

Ky —^Fiscal Court oH Jtffeaon County v CounerJour* 
nal and LouisiviUe Times Co, 554 SW2d 72 

37. Coonty exeentfye vote in case of tie 
NY—Cromarty v Leonard, 216 NYS2d 619, 13 
AD2d27S,affd I79NE2d710. 10NY2d913. 
223 NYS2d 870 

Interpretation of a charter prohibi¬ 
tion of mterested officials votmg de¬ 
pends on the particular facts of each 
case^’^ 

393. Member personally utmested la disqual¬ 
ified to vote 

Fla—Fossey v Dade County, App, 123 So2d 755 

40. Member benefited by efavation of road 

Tex —^Live Oak County v Lower Nueces River Water 

Supply Dist, Civ App, 446 S W 2d 14» err ref no 
rev err 

41. Chairman has no veto power 

Ga—Stepp V Lance, 205 S E 2d 490,131 Oa App 193 
44w Abatentlon not treated as absence 
NY^-Cixxnarty v Leonani. 216 NYS2d 619, 13 
AD2d275. affd 179NE2d710. 10NY2d915. 
223 NYS2d870 

45. Ky—Hydenv Tarter, 194 SW 2d 174, 302 Ky 
184 

Abstention coimted as nay vote 
NY-Cromarty v Leonard, 216 NYS2d 619, 13 
AD2d 275, affd 179 NE 2d 710, 10 NY 2d 915, 
223 NYS2d870 
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46 Miss—G ardner v Pnee, 21 So 2d 1, 197 Miss 
831 

^Adlioumed meeting** 

Miss—^In re S3(V000 Road and Bridge Bonds of I960, 
Sup'rs Dist No 3 Neshoba County, 133 So 2d 267, 
242 Mus 1125 

47 Miss-Byidv Byrd.8So2dSia 193Mt8s 249 

61 Md—Mtmtgomery CitizeDS League v Oreen- 
hal^ 252 A 2d 242, 253 Md 151 

Legal meeting 

Mich —Proseeutmg Attorn^ of Madonac County v 
Mackinac County Clerk, 237 NW2d 547, 65 
Mich App 537 

62 Fa—Blackburn v Pepper, 35 DdCo 32 
**Rece»’’ distingiiiaiied 

Miss—Byrd v Byrd, supra, n 47—In ze $30;000 Road 
and Badge Bonds of 1960^ Sup^ Dist No 3, 
Neshoba County, 133 So 2d 267, 242 Miss 1125 
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64 Miss—In re $30,000 Road and Bridge Bonds of 
1960^ Sup’rs Dot No 3, Nedwba County, 133 
So 2d 267, 242 Mni 1125 
Informal meettngs or conferences 
cal—Sacramento Newspaper Guild v Sacramento 
County Bd. of Sup’ts. 69CalRptr. 48a 263 C A 2d 
41 

Nd> —Coppfe V. Qty Luoahv 274 N W 2d S2a 202 

Nflb 152 

held mcetbig 

Cal—Sacramento News p s ^ Oudd v Sacramento 
County Bd of Sup’rs, 69 Cal Rptr 48a 263CA2d 
41. 

N.Y—Kassel v D'Aznato, 412 N.Y$2d 303, 97 
Misc2d675.mod;onotlLgRls 421 N.Y S.2d 614, 
72AD2d790 

65. Sunshine Igw not vidfated 
Gal—Sutter Soisible Flamudg, Inc v Salter County 
Bd afSnp’n* 176CalRptr 342, 122CA3d813 
Qa.-Dozier v Norna, 244 SE2d 853, 24J Oa 230 
Moat,—Board of Trustees, Huntky Prege^ Scbqbl Dist 
No 24, Worden v Board of County Com’n of 
Ydlowstmie Coonty. 606 P2d 1069, 186 Mont 
148 


Va—Nageotte v Board of Superwon of Kmg Oeoige 
County. 288 S.E2d 423, 223 Va 259 
Open meettngs act violated 
Kan—State ex rd Murray v Falmgren, 646 F 2d 1091, 
231 Kan 524, app dnm. 103 SCt 562, 459 US 
l081,74LEd2d 927,rrfi den 103Sa 1238,459 
US 1229, 75 L Ed 2d 471 

66 Midi—Kalamazoo Tp., Kalamazoo County v 
Stamm, supra, n 1. 

77 Simon v Allegheny County. 11 A2d 868, 
337 Fa 436 
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83 Ky—LomsviUe ft JeObrson County Planmng ft 
Zonmg Commission v Ogden, supra, n 20 
Pa—Thompson v County Controller, 3 D ft C2d 479, 
47 Mun. 239, 69 Yoik 30 

§ 89. Delegation of Authority 

N C -CJJS. blade latttr snmmaiy guotad fa Trostaes 
of Rex Hospital v Board of Com’n of Wake 
County, 79 SE2d 892, 906, 239 NC 312 

91 Md—Laimore v State, 24 A2d 284, 180 Md 
347 

Revocation 

NJ—La Folia V Board of Chosen Freeliolden of Un¬ 
ion County, 176 A 2d 821, 71 NJ Super 264 

92 US—Hardee County V R E GrommerftOo, 
DCFla, 54 FSupp 1004, affd 141 F2d 1022 

Fla-Crandon v Had^ 26 So 2d 638, 157 Fla 574 
Ga-CJ.S died fa Levme v Perry, 49 SE2d 82a 
821, 204 Oa 323—Camp v Metropohtan Atlanta 
Rapid Transit Authority, 189 SJB.2d 56, 229 Ga 
35 

Md—Laimore v States supra, n 91 
Mont—Dickey V Board of Com'n of Lewis and dark 
County, 191 P 2d 315, 121 Mont 223 
Neb—Bowley v City of Omaha, 149 NW2d 417, 181 
Neb. 515 

NC-nJelfaison Standard Life Ins Co v GniUbfd 
County, 34 SE2d 43a 225 N.C 293 
Ohio—State ex rd Baxbuto v Ohm Ediaon Co, 241 
NE2d 783, 16 Ohio App 2d 55, affiL 242 NE2d 
562, 16 01iioSt2dS4 

Tenn—Soutfaera v Beder, 195 SW.2d 857, 183 Tenn 
272 

Tex—CJJS. edad fa Ouerra v Rodnguea; Civ.^, 
239 S W 2d 915, 920—San Antonio River Anthon- 
ty v Shepperd. 299 SW2d 92a 157 Tex 73 
Purttcafar powers held not delegsWe 
(4) Campbell County v Braun, 174 SW2d 1, 295 
Ky 96 

Tenn—Rutherford County v City of MurfoeedMio, 309 
SW2d 778,43 TeiinApp 489 
(7) Roberts v Calhoun, County, Fla, DCFla, 45 
PSe^ 291, levd. on olb. grds, CCA, 136 F2d 59, 
leh den 137 F2d 130 

Gal—San Diego Coonty v CahfotniaWaterft Tel Co, 
186P2dl24,30CaI2d817,175ALR 747-nAa- 
denonv Bo^ of Sup’n of San Diego County, 40 
CalRptr 541, 229 C A 2d 796. 

Ga.—Soott v Mmniz. 98 SE2d 196^ 93 GaApp 589 
NJ—LaPbUav Board of Ghoaea Fteeholden of Un¬ 
ion County, 176 A2d 821, 71 NJSuper 264 
Okl—States for Use of Bd of County Coni’n of Creek 
County ex rel Jemungs v Strange^ 209 P 2d 691, 
202Okl 11 

Ddsgstion held not shown 
Cd—Anderwav Board of Sap*xa of San Diego Coun¬ 
ty, 40 Cal Rptr. 541, 229 C A 2d 796 
FUl—C arol Cty Utihtiei, Inc v Dade Coonty, App., 
183 So 2d 227. 

93 Anz.—Indiistiial Commuaioo v Navajo County, 
167 P2d 113, 64 Alfa 172 

Cal—Gayle v Hamm, 101 CalRptr 628, 25 CA3d 
250 

IP —ConsoHdafed Chei tilc al Labontonei v. Cats CbuBh 
^ ty, 53 NE2d 738, 322 IBApp 53 
Neb-^owley'v caty of Omaha, 149 N,W2d 417, 181 
Neb 513 



20 CJS 181 


Va—South Hampton Apartments v City 

County. 37 SE2<1 841. 18S Va 67 

Farttcnlar inmeiB hdd ddegal^ 

(2) Ky—Abernathy v City of Irvine, 355 SW2d 
159, cert den 83 SQ 49. 371 US 831, 9 LEd2d 67 
(5) Cal-Johniton v Board of Sup’rs of Mann 
County. 187 P2d 686, 31 Cal2d 66—Los Angeles 
County V Nesvig, 41 CalRptr 918, 231 C A 2d 600 
Pa—DePrank v Greene County, 412 A 2d 663, 50 
PeCmwlfh 30 

pageSeiS 

97 Ga—KeOett v. Fulton County, 111 SB 2d 364, 
215 Ga 551 

§ 90. Badficatioii 

98 Anz—Lee v Coleman, 159 P 2d 603, 63 Anz 45 
N J—La Pdlla v Board of Chosen Freeholders of Un¬ 
ion County, 176 A 2d 821, 71 NJ Super 264 

Tex—Angelina County v Kent, Civ App, 374 S W2d 
313 

Wash—Stoddard v King County, supra, n 30 

§ 91. Records and Minutes 

1 Tenn—Bozeman v State ex rd. Anderson, 330 
S.W2d 553. 206Tenn 23 

Matters authorized by an irregular 
meeting without any prior notice may 
be subsequently ra^ed by a meeting 
properly called for such purpose.” 

Tex—Fautett v King, QvApp, 470 SW2d 
770 

4 Ga—Moore v Mauldm, 35 SE2d 511, 199 Ga 

780—Sonthem Airwtiys Co v Wdhams, 96 S £ 2d 
889, 213 Ga. 38 

m—Peopleacrd Snuthv WabashRy Co,28N£2d 
119, 374 m. 165 

La—Landry v East Baton Rouge Pandi, 352 So2d 
656 

Mm—Misosnppi Power Sc lig^t Co v Mmnsqppi 
Power Dm, 93 So2d 446, 230 Mm 594-Gin v 
Woods, 226 So 2d 912 

WyD-CJ&quoted ia State V Meeker, 294 F 2d 603, 
606, 75 Wyo 210 

Tract faidlcea racordi may be kept 
Wadi—Brown v Shearer. 358 P2d 80a 57 Wash2d 
617 . 

Approval 

Ga—Bowen v Pendky, 207 SE2d 54, 232 Ga 446 

5 Wyo-GJJB. qwmd hi State v Medcer, 294 P2d 

603, 606^ 75 Wyo 2ia 

€ Mm—Mmmippi Power ft lagfat Go V Miismip- 
pt Power Dist, 93 So2d 446, 230 Mm 594- 
Smifh V State 223 So.2d 657, cert den. 90 S O 
127A 397 US. 1030, 25 L£d2d 542. 

SD-Boyd V Lake County* 36 NW2d 384, 72 $D 
431 

Tens^-Sonlhflni v. Beder, 195 SE2d 857, 183 Term 
272 

WVa^DMigbeity v. Elhs, 97 SE2d 33, 142 W.Va 
340 

WjdtteB racordi raqairad by itafate 
Tex-4towan v Pidcett, CtvApp, 237 SW2d 734 
Uaraaaoaable delay not toleraMe ' 

Mont—Board ofTmiteei, Huntley Prtgeot Schod Dist 
No 24, Wonkn v Board of Comity Cbm’n of 
Ydlowstone County, 606 P.2d 10^, 186 Moot 
148. 

7. MiM.-Oinv. Wood8,226 So2d912 
Statali MU dkodoiy rather than mandatory.—Lanp 
da V States'TemCivA.^ 131 S.W2d 321, arr. dum., 
jndg. oomot 

9* Kyr-Cammiiigi v Pandletoo Goanty Bd. of Ed, 
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9 Mm—Hendnx v Foote, 38 So 2d 111. 205 Mm 1, 
motion sustamed, 38 So 2d 919—In re S30,000 
Road and Bndge Bonds of I960, Sup*rs Dut No 
3, Neshoba County, 133 So2d 267, 242 Mm 
1125 

Ohio—Baumhardt v Mitchell, 157 N£2d 898, 107 
Ohio App 209—Carper v Board of County Com- 
missionerB, Meigs County, 219 N E 2d 314, 9 Ohio 
Muc 39 

11 Ind—Jones v State ex rd Indiana Livestock 
SamtatyBd.l63NE.2d605. 240Iiid 230 

Old.—Ingle V Board of County Gom*rs of Latimer 
County, 274 P2d 1021. 

12 Tex-State V Wales, Cnr App. 271 SW 2d 728, 
err ref no rev err 

19 Mm—Stennis v Board of Sup'rs of Qty County, 
98 So 2d 636, 232 Mm 1125—Paine v Under¬ 
wood, 203 So 2d 593 

Indnlgence granted 

Mas—In re 530,000 Road and Bndge Bonds of 1960, 
Sup'rs Dist No 3, Neshoba County, 133 So 2d 
267. 242 Mm 1125—Paine v Underwood. 203 
So 2d 593 
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20. Deferred signiiig 

Mm—Gordon v Monroe CounQr, 147 So 2d 126, 244 
Mm 849 

21 Mm—Hendnx v Foote, supra, n 9 

24 Mm—Gardner v Pnee, 21 So2d 1, 197 Mm 
831—Brand v Board of Sup'rs of Newton County, 
21 So 2d 579, 198 Mm 131 

28 Ala-Jeffets v Wharton, 197 So. 358, 240 Ala 
21-JeEfbr8on County v Case. 12 So2d 343, 244 
Ala 56 

HI—People ex rd Penrod v Chicago&NW Ry Co, 
161 NE2d 126, 17 m2d 307 

Ihd —Jones v State ex rd Indiana Livestock Samtaiy 
Bd, 163NE2d60S, 2401nd 230 

NC—State v Baynes, 23 SE2d 344, 222 NC 425 

Okl—CJS. died in Ohio Oil Co v Payne, 103 P2d 
949, 950, 187 Okl 464 

Tenn—State ex rd Wolfe v Hen^ar, 175 S W 2d 553, 
180 Tenn 425 

29 Ind—State ex xd Wmdiolt v LaPorte Supenor 
CourtNo. 2,230NE2d 92, 249 Ind 152. 

Tex-Snuthv Elliott, Qv App, 149 S W2d 1067, err 
ref 
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33 Ga.-Bowen v Fendloy, 207 SE2d 5A 232 Ga 
446. 

38 Ala—CJJS cited in Baugh V Board of Education 
of Maxdiall County, 14 So 2d 508, 511, 244 Ala 
522 

39 Ind—State ex rd Wmdiolt v LaPorte Supenor 
Conre No. 2, 230 NE2d 92, 249 Ind. 152 

47. Mm —Gardner v Pnoe, supra, n 24 
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48 Ga —Foikey v. Kirkland, 147 S E 2d 310,221 Ga. 
773 ' 

» in—People ex rd Smith v Wabash Ry Co, supra, n 
4 

Mm.—Board of Supts, Adams County v Odes, supra, 
n 4 

NC—Adanho Coaat Lme R Co v Lenoir County, 
157 SB, 610, 200 NC 494 

WVa—wnhams v Miun Island Creek Goal Co, 98 
SR511, 83WVa 464, 

49. US—Warren County Port Commmionv.Fairdl 
Const Co. CAMm, 395 F2d 901 

Als^eflhn v. Wharton, 197 So 352,29 AIa.App 428, 
oert gr 197 So 358, 240 Ala. 21. 

Mm^-Marbnv Newall, 23 So2d 796, 198 Miss. 809- 
EatidaA V, Tide Water AsMouted Oil On., 35 
So2d 305, 203 Mm. 767—Beard of Sup'rs of 
TnbommfQ County v Dawson, 45 So,2d 263» 208 
Mm 666 
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50 US.r-Ciiicuiiuti,NO ATF Ry Co V Cuyof 
Lexington, DCKy, 86 FSupp 913—Lopez v 
Jackson County cf Sup'rs, DCMm., 375 
FSupp 1194 

Ky—Campben County v Braun, 174 SWJd 1. 295 
Ky 96—-Cnmmmgs v Pendleton County Bd of 
Ed, 305 SW2d314 

Mo.—Carter v Reynolds County, 288 S W 48, 315 Mo 
1233 —CJjS. died m Boatnght v Saline County, 
169 S W 2d 371, 372,350 Mo 94S-Mm(nin-Kan- 
sas Chemical Co v Christian County, 180 S W 2d 
735. 352 Mo 1087 

S D —Boyd V Lake County, supra, n 6 

Tex —Colonial Trust Co v Hill County, Com App, 27 
SW2d 144—^Majdes v Henderson County, Civ 
App, 259 S W2d 264, err ref no rev err 

51 Tex —^Eastex Wildbfe Conservation Ass^ v Jas¬ 
per, et al. County Ddg of Wildhfe Protective 
An'n. QvApp, 450 S.W2d 904 

Wash—Stoddard v. King County, 158 P2d 78, 22 
Wash 2d 868 

52 US—W L Slayton ft Co of Toledo, Ohio, v 
Wmston County. Ala, CCAAla, 24 F2d 761. 
cert den 49 set 28. 278 US 627.73LEd 546 

Cal^Barry v Glenn County. 108 P2d 81, 42 Cal 
App 2d 76 

Ga—Hulsey v Smith, 164 SE2d 782, 224 Ga 783 

Tex—^Travis County Water Control and Imp Dist No 
12 V McMillen, QvApp, 397 SW 2d 540, revd. 
Sup, 414 SW 2d 450 

9 C J p 434, note 88[cKl) 

53 US—Manley v N(»thuinberiand County, DC 
Pa, 32 P Snpp 775 

Ark—Carroll County v Reeves Const Co. 242 SW 
821, 154 Ark 434 

54 Tex —Weaver v Gommmionen* Court of Nacog- 
dodies County. ComApp, 146 SW2d 170, 135 
Tex 611 

57 US—Pulaski County v Eichstaed t , CCAKy, 
n0F2d79 

Mm—Entrekm v lYde Water Associated Oil Co, su¬ 
pra, n 49 

58 US—Manlty v Nmthumbetland County, DC 
Pa, 32 FSupp 775 

Ala—Jefifon v Wharton, 197 So 352,29 AlaAfqi 428, 
cert gr 197 So 358, 240 Ala 21 

Ark—ShroU v Newton County, 295 SW 1,173 Aik. 
1121 

HI—People v Wabash Ry Go, 145 NE 733, 314 HI 
513 

Ky-Pulaski County v Hall. 349 S W2d 676 

Mm—MePhenon v Riohards, 98 So 685, 134 Mm 
282 

Mo—State ex tel Chaney v Gnnstead, 282 S W 715, 
314 Mo 5S 

Tenn—Bonthem Ry Co v. Claibanie County, 291 
S,W 837, 157 Toim 71 

Tex—Coloaial Trust Oo. V Hill Cogntyt Com App., 27 
S.W.2d 144—CofGw v Lieb, Civ.App, 107 S W 2d 
406 

§ 92. Orders, Ordinani^ Resolii- 
tions, and Dedsions 

Pi«e868 ‘ 

59 NH—CJB. dtoS hi Cheshire Ooniity Convro- 
ton V Cheshire Cty Com’n, 347 A2d 153, 156, 
115 NH 585 

61 U.S—IntenuUunsl Soc for Kxldina Consclons- 
ness of Western Ps., Inc v Gnifitt, D CFa., 437 
FSupp. 666 

Gal-Davisv Justice Court of Pittrinirg Judicifll Dut, 
89 CdRptr. 409, 10 CLA3d 1002 

Ky.p-Mi]ler v Lexugtoii-Fbyefte Urban Goonty 
OovwniDcnt, App., 557 RWJd 430. 

La.—lAntbert v LaBraybra^ App, 154 So 2d 466. 

Mb —SclimoU ?. Hdnaing Anthonty of 5^ 

ty, 321 S W 2d 494—OaiBon v. Oxerihandlef, App., 
334S.W2d394 

NJ—UIMI Const Go.*Jhic.v ]9onw|h of Oraddi, 302 
AJd 533,123 NJSuper. 268. 


305SW2d314 
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NY'-Reeaev Lombaid, 3«6 N YS2d493.47 AD.2d 
327 

Or—Brummdl v CSark. 570 P2d671, 31 OrApp 405 
Tex—Bexar County v Hatley. ISO SW2d 980. 136 
Tex 354—Wdeh v Kent. CtvApp. 153 SW2d 
284 

Wadi—Baker V Lake Qty Sewer Dist. 191 P2d 844, 
30 Waah2d SlMjShxm v. GKbba. 289 P2d 203. 
47 Wadi 2d 629 

Amendment to ordfnence held yalld 
Cd —Meyeri v Board of Sup’rs of Loa Angeles Coon- 
ly. 243 P2d 38. 110 CA2d 623 
Md—Wakefidd v. Kiift. 96 A2d 27. 202 Md 136 
Wis—CioM V Sodeibeck, 288NW2d779. 94 Wa2d 
331 

Orduunces hdd TiUd 

Aik—Henderson v Russell. 589 SW2d 565. 267 Ark 
140 

Cd —San Diego County v M^urken. 234 P 2d 972. 
37 C2d 683—Bailey v Los Angeles County. 293 
P2d 449, 46 C2d 132r-Ex parte Fairant, S Cd 
Rptr 171.181 C A 2d 231—People v Johnson. 277 
P2d4S. 129 CA2d 1 

Fla—Wald Coip v Metropolitan Dade County, App. 
338 So 2d 863—Sarasota County v. Town of Long¬ 
boat Key. 355 So 2d 1197 

in—Du Page County V Henderson. 83 N E 2d 720^ 402 
DL 179 

Ind—Mogbner v. Metiqpolitan Plan Commission of 
Manon County. 140 N.E2d 22a 236 Ind 298 
Mb—Readcy v St Louis County Water Go. 352 
S W 2d 622. app dism and cert den. 83 S.Ct 20. 
371 US 8. 9 LEd2d 47. xeh den. 83 S.a 203. 
371 U.S 906, 9 LEd2d 167—Appetbaum v St 
Louis County, 451 SW2d 107 
NY—People v Traiaiio Fbel Od Co, 317 N.YS2d 
225, 65 Misc2d 135 

duo-Davis V Miller. 126 RE 2d 49. 163 duo St. 91. 
Or —Wanen v MaiKm Coun^, 353 P 2d 257, 222 Or 
307. 

Utah—Peatross v Board of Com’rs of Salt Lake Coun¬ 
ty. 555 P.2d 281. 

Va.—Faufluc County v Parker. 44 S E2d 9. 186 Va. 
675 

Wis—Jefferson County v. Timmd, 51 N.W,2d 518, 261 
Wis 39 

Ordfauuicea held invalid 

Cd—Baldwin Park County Water Diet v LoaAngdes 
County. 25 CaLRptr 167, 208 CA2d 87 
Ga—Humtfaktt v. Reeves. 90 SE2d 14v 212 Ga 8— 
TIppma V Goibb County Parking Authonty, 100 
SE2d893.213 0a 685. 

Md—Mettae v County Com*n of Howard County, 129 
A2d 136, 212 Md 357 

Mb—State ex rd dBnen v. Roos, 397 SW2d 578 
Or—Bangen v Oleason, 359 P2d 108. 226 Or. 99- 
Wucber v Miller, 363 P2d 1109, 228 Or 54 

Resolntloii not eqolyalent to ordiiuiice 
Od—Oty of Sausahto v Mazm Gounty, 90 Cd Rptr 
843, 12CA3dS50 

Test tor deterntiiiiiig vdiellMr rcsbhitioii Is legis¬ 
lative or ezecntive or adodulstrattve 
Md—Oty of Bowie v County Coin*is for Pnnce 
George’s County. 267 A2d 172, 258 Md 454 

Boidea of proof of validity 
Ark—Vandiver v Washington County, 628 SW2d 1. 
274 Ark 561 

La^Asbdl v Csddo Pariah Pbboe Jury, App. 292 
So 2d 848, wnt den. Sup, 294 So 2d 89a 
62 La.—Penalber v Blount, App, 405 Sold 1378, 
wntden.. Sup, 407 Sold 1189. 

NY—Cohn V. Board of Sup^ta of Wanen County. 231 
N.YE2d 303. 34 Mi«x2d 928. mod. on Mh. gids 
232 N Y.S2d 229,17 AD2d 104, affd. N.E2d 
675, 13 N.Y2d 695, 241 NYS2d 174 

Adialaistrative intespretation 
NY—Ferhg v Chao. 370 NYS2d 176, 49 AD2d 
573. 


Reaolntion fmpn^ 

US—^Locd 189 Intern Union oi Police AaaoaatKMis v 
Banett, D.C Ga, 524 FSupp 760 
NY—Williams v Bryant, 385 NY$2d 425, S3 
AD2d229 

63 US—Harper v Lindsay, DCTex, 454 FSupp 
597. afiRL m part revd in part on mh grds.CA, 
616F2d849 

Ala—Ex parte US Hoflbian Maohmery Co, 118 So 2d 
914, 270 AU 337 

Cd —Placer County Emp Aas’n v Board of Snp’xs of 
Placer County. 43 CaLRptr 782, 233 C A2d SSS 
Colo —Cunanon Coip v Board of County Com’rs of 
El Paso County. 563 P 2d 946, 193 Colo 164 
Fla-^tate v Wilson, 25 So2d 86a 157 Fla 34^- 
Mayer v Dade County, 82 So 2d 513 
Oa —^Lewenstem v Brown. 37 S E2d 332.200 Ga, 433 
Ky.—Daugherty v. Oty of Lesngton. 249 S 2d 755 
—Hager v Louisville &. Jeffsson County Planning 
A Tnrnng Commission. 261 SW2d 619. 

La—State v Monaour, 17 So2d 307, 205 U 272 
Md.—Anne Arundel County Com’rs v Ward, 46 A 2d 
684, 186 Md 33a 165 ALR 816 
Mo—State ex id O’Brien v Roos, 397 SW2d 578 
Mont —State ex id Thompson v Gallatm County, 184 
P2d 998. 120 Mont 263 

NJ—Citizens for Charter Change m Essex County v 
Caputo, 376 A2d 1248, 151 N JSuper 286 
N Y —Amico V Ene County Legulature, 321 N Y S 2d 
134, 36 AD2d 415, affd 283 NE2d 769, 30 
NY2d 729, 332NYS2d898 
Ohio—Dardas v Board of County Com'is, An> • 168 
NE2d 164 

Tenn^ones v Haynes, 424 SW2d 197 
Tex—Nacogdoches County v Wmdcr, QvApp, 140 
S W 2d 972r-HeDn V Qty of AmanUo. 301 S W 2d 
71, 157 Tex 129 

Wash—PSik V Stoldieise, 167 P2d 412, 24 Wadi2d 
781 

WVa—Taylor Gounty Comnusaion v Spencer, 285 
SE2d636 

Power, not wisdom is concern of court 
NY—T^dunan v Sprague, 55NE2d 858.293 NY 42 
Smoke ordinance as pre-empted by ordinance 
legnlatfng noxions gases and tomes 
Wu—Hi^w^ 100 Auto Wrodcers, Ino v. Oty of 
West Alha, 97 N W2d 423. 6 Wi8.2d 637 

64 NC—State V VestaL 189 $E2d 152, 281 NC 
517 

65 US—Norton v Eosor, DCMd, 269 FSui^ 
533—Cheoucal Specialties M&s’ Ass’n. Inc v 
Claik.CAFla.482 F2d325 

Anz—Jones v Santa Cruz County, 236 P 2d 361, 72 
Anz 374 

Cd —Walker v Los Angles Qmnty, 12 Cal Rptr. 671, 
361 P 2d 247,55 C 2d 626—Sptcauer v Los Ange¬ 
les County. 38 GalRptr 7ia 227 CA2d 376- 
Gdifbnna Water A Td. Co v Los Angdes Coun¬ 
ty, 61 GsLRptr 618, 253 C A.2d 16. 

Fla—Board of OcHinty Com’is of Dade County v 
BoswdL 167 So 2d 866—Dade County v Acme 
^leoalty Coip. Afip , 292 So 2d 378 
Oa—Nadi v National Pr e fer red Life Ins Co, 148 
SE2d 402, 222 0a 14 

La—State v Edwaids, 21 So2d 624, 207 U 506- 
Ozone Import Go v Millet, App. 329 So 2d 476 
Md—County Council for Montgomery County v In¬ 
vestor Fbndmg Coip, 312 A 2d 225,270 Md. 403 
N Y.r~Davis Const Corp v. Suffdk County, 447 N Y 
S2d 355. 112 Misc2d 652, affd 464NYS2d519, 
95 AD2d 819 

Fa^Chetter County v. Philadelphia Elec Co, 13 
Chest 1Q8 

Tenn—Oty of Oieenfidd v Butts, 573 SW2d 748 
Va—Hopkins v O’Mea^ca. 89 SE2d 1. 197 Va 202 
WVa—Noffv Holley, 52 SXJd 38a 132 W.Va. 468 
Fmgac parties to ndse vsUdfty of oildnance 

U.S—Milwaukee Mbbdization for Survival V Milwaiip 
kee Oonnty Park Commisswn, DCWis, 477 
FSupp 1210 
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lowa-Smith v Board of Sup’is of Des Moines County. 
320NW2d 589 

Mo—Caesar’s Health Qub v St Louu County. App. 
565 $ W 2d 783, cert den 99 S Ct 353, 439 U S 
955, 58 LEd2d 346 

Wia—State ex id Smger v Boos, 171 N W 2d 307, 44 
Wis 2d 374 

Snrplnsage 

Ohio-Ohio Water Service Co. v Board of Com’is of 
Lake County, 265 N E 2d 808, 25 Ohio Misc 19 

Ordinance nnconstitiitifHial 
US—DeKalb Red Estate Bd, Inc v Chainnan and 
Bd of Comnussicners of Roads and Revenues For 
DeKalb Gounty, Georgia, DCOa., 372 FSupp 
748 

NY—People v Mobil Oil Corp, 422 N.YS2d 589, 
101 Misc2d 882 

Testing oonstitntiQnality of enact me n t 
Anz—Citizens for Orderly Development and Environ¬ 
mental v City of Phoenix, 540 P 2d 1239, 112 Anz 
258 

66 US—Snap-N-Pops, Inc v Brownmg, DCVa, 
432 FSupp 360 

Cal—Brooks v Stewart 218 P.2d 56, 97 Cd App 2d 
385 

Fla—Carol Oty Utilities, Inc v Dade County, App, 
183 So 2d 227—Bus Bendies Co v Homer, App. 
189 So 2d 524 

Oa—Humthlett v Reeves, 85 SE2d 25, 211 Oa 210 
lDd->-8tate V Bladt 380 NB2d 1261. 177 IhdApp 
588. 

lowa^-Smith v Board of Sup’is of Des Moines County, 
320NW2d589 

La—Btate v Thurston, 28 So 2d 274^ 210 La 797 
Md—Walker v Board of County Com’rs of Talbot 
County, 116 A2d 393, 208 Md 72, oert den 76 
SQ 180, 350 US 902, 100 LEd 2d 792-County 
Coanoil for Montgomeiy County v Investors 
Funding Corp, 312 A2d 225, 270 Md. 403 
Mich.—Kalamazoo Tp, Kalamazoo County v Stamm, 
64 N W 2d 595, 339 Mioh 619 
Mo—Schadfer v Klemknecht App, 604 S W2d 751 
NY-Rd>eorv Wilcox, 396 N YS2d 536, 58AD2d 
186, affd 376 NE2d 1271, 44 NY2d 279, 405 
' NYS2d625 

ND—Ftadet v Qty of Southwest Fargo, 59 NW2d 
871, 79 ND 799 

Tex—Ohmpse V Bexar County, CrvApp., 160 SW2d 
996, err ref 

Va—Qafibnev Community Shopping Corp, 77 S E 2d 
817, 195 Va 41. 39 A L R 2d 757 

Ftosmiiptive validity 

Cal^Baity v. Los Angdes County Cml. Service Com¬ 
mission, 162 CalRptr 812, 103 CA3d 155 
Fla.—Wilson v Dade County, App, 369 So2di 1002 
La—Cbihns y Gbend, App 1 Or, 416 So 2d 945, wnt 
den. Sup, 421 So 2d 247. 

NY—People v. Texaco, Inc. 365 N.YS2d 661, 81 
Miaa2d 26a afiM. 383 NyS2d 788, 87 Mise2d 
255 

Tex—Rodngnez v. Veia, QvApp, 249 S.W2d 689. 
Va—Board of Sup’xs of James Qty County v, Rowe, 
216SE2dJ99.216 Va. 128 

Ordinance not confUetfaig with itatiite 
US—Duzv Board ofOonntyGom*n of Dade Gounty, 
DCFla, 502 FSupp 190 

Fla—Broward County v Fort Tandiydale iPffistum 
SdiooL App, 366 So 2d 1264 
Mb—Montgomery County v Eh, 31? A.2d.l36, 20 
MdApp 269. 

NY—Ingemto v Conklin, 448 NYS2d 1019, 113 
Miao2d 42a af» 464 N Y.&2d 375 
SJ, BL—Town of Montebello, Hanoodc County v 
Ldir, 309 NJB2d 231, 17 BlApp 1017 

Air poUntian rcgnlatioii 

Anz.—State v Sanner Gontracting Go, 514 P2d 443, 
109 Anz. 522. 
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Ordbumces hdd talid 

Md ^Montgomery Coimty v Wabh, 336 A 2d 97, 274 
Md S02,app dism 96 S Ct 1091,424 U S 901.47 
LEd2d306 

68 Fla*-Stateexrel QtyofMiaimBeach V Metio- 

pohtan Dade County Water and Sewer Bd, App, 
347So2d699 
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72 Cal—People v Walton, 161 P2d 498, 70 Cal 
App 2d Supp 862 

m—Kidl V Will County, 233 NE2d 417, 38 I112d 
587 

MiM—Ftedencv Board of Sup’n, Jacikion County, 20 
So 2d 92, 197 Miss 293, sug err over 20 So 2d 
671, 197 Miss 293 

Mo—Women's Christian Ass'n of Kimta*. oty v 
Brown, 190 SW2d 900, 354 Mo 700 
Ordinance hdd mvalid 
(2) Other ordinances 

m—National Bnck Co v Lake County, 137 N£2d 
494^ 9m2d 191 

Va—Board of Sup’rs of Faitftx County v Home, 215 
SE2d453, 216 Va 113 

Ordinances held yalid 

Cal—Markus v Justice’s Court of Little TaV^ Tp, 
supra, n 65—Haggerty v Associated Fanners of 
Cal.279P2d 734,44C2d60 
Fla—Flesch v Metropolitan Dade County, App, 240 
So 2d 504 

La—Raziano v T J James A Go, 57 So 2d 251 
Md—County Council for Montgomery County v In¬ 
vestors Funding Corp, 312 A 2d 225, 270 Md 403 
NY—People v Texaco, Inc, 365 NYS2d 661, 81 
Misc2d 260, afM 383 N.YS2d 788, 87 MucTd 
255 

VaUdily detenninaUe in iirofecntlon for yfdla- 
tiott 

NJ-State V Corbisiero, 170 A2d 74, 67 NJSnper 

m 

73 US—Merced Dredging Co v Merced County, 
DCCal, 67PSupp 598 

CaL—Peofde v Walton, supra, n 72—Erodes v Stev^ 
art, supra, n 66. 

IH—Du Page County V Hendetaoo, 83 N E 2d 720,402 
m 179^Natioiial BnOk Co v. Lake County, 137 
N.B 2d 494,9 111 2d 191—Anderson V GookCoun- 
ty* 138NE2d48S,9m2d568 
La.p—AdidOi v Csddo Pandi Police Jury, App, 292 
So 2d 848, wnt den. Sup, 294 So 2d 840 
Md—Walker v. Board ci County Goon'is of Talbot 
County; 116 A2d 393, 208 Md 72, cert den 76 
S.Ct 180, 330 US 902. 100 LEd2d 792^RS 
Conat Go,’Inc. v Maytur and City Council of 
Bahimon, 309 A2d 629, 269 Md 704 
Mo—Meyer v St Louu County, App, 602 SW2d 
728 

Or.—Haugen v Gleason, 359 P 2d 108, 226 Or 99 
Va—^Ihercydale Cement Blodc Co v. Axlinghm Coun¬ 
ty Board, 23 S E 2d 158, 180 Va 443-«opkmsv 
Oldeara, 89 SJB2d 1, 197 Va 202 
Aihitnuy ictton not prenmed 

parte Jones, 133 P 2d 418,56 Gsl App 2d 658 
Tctt of premmiitlon crentod by or dinanc e 
US—DeKalb Real Estate Bd. Inc v Ghainnan and 
Bd of Conumssioners of Roads and Revenues For 
DeKalb County, DCGa. 372 FSnpp 748 

Where the presumption of Mgularfty 
of proceedmgs for &e adoption of an 
QT^iinanee has been rebutt^ a court 
may determine whether statutory 'pre¬ 
requisites have bc^ coroqilied.with^^® 

73,5, Ordinance set tside only fbrjnrif^^ 

■1 

Axn^Harf v Baylen Ihv A IVadkg Cq, 346 P2d 
1101, 86 Anz 379 

74 'Calb—Eprtaoy v, SnpetKir' Courts Rxvexside 
. Qnmty, App,, M^R^BJ^Walka.v Los An¬ 


geles County, 12 CalRptr 671, 361 P2d 247, 55 
C2d626 

Mb—Women's Chrmian Ass’n of Kansas Oty v 
&own, supra, n 72—State ex rd Ftekl v Randall, 
App, 297 SW2d 586, affd, Sup, 308 S W2d 637 
Amendment hdd invalid 
Fla—Bus Benches Co v Hcaner, App, 189 So 2d 524 

75 Anz—Fmdlay v Board of Sup’n Mohave 
County. 230 P2d 526, 72 Anz. 58, 24 ALR2d 
841 

Cal—People v Walton, 161 P2d 498, 70 CalApp2d 
Supp 862—Desert Outdoor Advertising v San 
Beniardmo County, 63 CalRptr 543, 255 C A 2d 
765, app dism 89 SO 45, 393 US 8,21LEd2d 
10-Cooper v Michael. 64 CalRptr 842, 257 
CA2d 176 

m— Regner v McHenry County, 138 NE 2d 545, 9 
m2d577 

Kan—Appleby V Board of Com'rs of Johnson County, 
203 P 2d 224, 166 Kan 494 
Md—Anne Arundd County Com'rs v Ward, supra, n 
63—Walker v Board County Com'rs of Talbot 
County, 116 A2d 393, 208 Md 72, cert den 76 
Sa 180, 350 US 902, 100 LEd 792 
Miss— Frederic v Board of Sup’n, Jackson County, 
supra, n 72 

Mo—Women's Christian Ass'n of Kansas City v 
Brown, suprs, n 72 

Statement of l^Islatiye intent persnaaiye on 
goestion of reasonableness 
Va—Boaod of Snp’rs of Loudoun County v George¬ 
town Land Co, 131 SE2d 290. 204 Va 380 

76 Colo—Besredes v Board of Com’n of Arapahoe 
County, 178 P 2d 950 

Md—Anne Arundel County Com'rs v Ward, supra, n. 
63—Board of Com’rs of Anne Arundel County v 
Snyder. 46 A 2d 689, 186 Md 342 
Miss—Frederic v Board of Sup'n, Jackson County, 
supra, n. 72 

Or—^Wanen v Maxurn Coiuity, 353 P 2d 257, 222 Or 
307 

Va—Chenydale Cement Block Co v Aiimgton Coun¬ 
ty Boa^ supra, n 73 
Ordbisnces hdd reasonable 
(3) Other ordmaiKXs. 

US—Ross V Goshi, DCHawau. 351 FSupp. 949 
Ark-Walker v Washmgton County, 564 SW2d 513, 
263 Ark 317 

Cal-People v Walton, supra, n 72 
Md—Walker v Board oi County Cmn'n of Talbot 
County, 116 A^ 393, 208 Md 72, cert, den 76 
sa 180,350US 902,100 LEd. 792— Montgom¬ 
ery County V Walsh, 336 A2d 97, 274 Md 502, 
app dism 96 sa 1091,424 US 901,47 LEd 2d 
306b 

NY—People v lYxnano Fhd Oil Co. 317 NYS2d 
225, 65 Mi8e2d 135 

Reasonableness detarmined by resort to eyi- 
dmme 

Va—Board of Sup'n of Loudoun County v George¬ 
town Land Co, 131 SE2d 29a 204 Va 380 

Re solntioiit bdd reasonable 
Obh)—Aapbah Pavmg Co v County Com'n of Jeffei^ 
aon Omimy, 425 F2d 289, 162 Colo 254 

77 Cal—Haggerty v Associated Faimen of Csl, 
supra, n 72 

Mo.—Women’s Chnstian Ass'n of Kansas Oty v 
Brown, suprs^ n 72 

75. Unifonnity tbront^iont county 
Md—Amm Arundd County Com'rs v Ward, siqna, n 
63 

79 NC—State V McBane, 170 SE2d 913, 276 NC 
60 

However, it has been held that coun¬ 
ty ordinances under a home rule char¬ 
ter supersede municipal charters and 
o^fdinances in conflict with them unless 
thie charter provides otherwise."’ 


COUNTIES §92 

Page 870 

80.5 Fla—State V Dade Cbanty, 142 So 2d 79 
County ordinances treated same as nmnlcipal 
ordinances 

Fla—Dade County v Acme Specialty Corp, App, 292 
So 2d 378 

81. Regnirement as to pleading and proof gen^ 
orally 

Csl—Columbia Specialty Co v Bieman, 202 P2d 
1034, 90 Cal App 2d 372 

Ga—Reeves v Morgan, 174 SE2d 46a 121 Qajhpp 
481, levd 177 SE2d 68, 226 Ga 697, on remand 
179 SE2d 648, 123 GaApp 64 

82 Fla —Oty of North Miami Beach v Metro Dade 
County, App, 405 So 2d 204 

Oa—Oty Council of Augusta v Irvm, 137 SB2d 82, 
109 GauApp 598—Total Vending Service, Inc v 
Gwumett County, 264 SE2d 574, 153 GaApp 
109, app after remand 276 S E2d 89, 157 GaApp 
28 

HI —People ex rd Smith v Wabash Ry Co, 35 N E 2d 
325, 377 ni 68 

La—Dumestre v Police Jury, Parish of Jefferson, 197 
So 209. 195 La. 492 

Mich —Kalamazoo Tp. Kalamazoo County v Stamm, 
supra, n 66 

NY—Ware v Town Bd. of Town of Pandi, 286 
NYS2d 626.29 AD2d732 
Ohio—State ex rd Speeth v Carney, 126 N E 2d 449, 
163 Ohio St 159 

SD—Kmzler v Nacty, 296 NW2d 725 
Va—Gandy v Elizabeth Oty County, 19 SE2d 97, 
179 Va 340 

Statute regulating mode of enactment held man¬ 
datory 

Oa—Toomey v Norwood Realty Co, 89 S£2d 265, 
211 Ga 814 

Minor change does not inynlidste ordinance 
Md—Walker v Board of County Com'rs of Talbot 
County. 116 A2d 393, 208 Md 72, cert den 76 
SO ISaSSOUS 902, 100 LEd 792 

Evidence held sufOcieiit 
Md—Walker v Board of County Com’rs of Talbot 
County, 116 A2d 393, 208 Md 72, cert den 76 
Sa ISa 350 US 902 , 100 LEd 792 

Compliance held snfllcient 
Ky -Cummings v Pendleton County Bd of Ed. 305 
SW2d314 

Notice and hearing 

NY-Callahan v Kambour. 267 NYS2d 259, 49 
Misc2d280 

Wash—King County v Olson, SOI P2d 188, 7 Wadi 
App 614 

Sidimisslon to oonuly execntlye for approval 
NY—Wiley V Hope^ 375 NYS.2d 644, 49 AD2d 
466, motioa den 351 NE2d 429, 39 NY2d 809, 
38SNYS2d762 

Purpose tor enactment 

U.S —Patch E n te r pr is es, Koc v McCsll, D G Fla, 447 
FSupp 1075 

Pnblic polides represented in procednrsl sato- 
gnards 

Or—Fifth Ave Corp v Washington County, By and 
Through Bd of Com'rs, 581 P 2d 50. 282 Or 591. 

Statute not latisfled by nunc pro tone amend - 
ment 

Nbb—State ex lel Sbhulerv Dunbar, 302 N W.2d 674, 
2(ra Neb 69, app after remand 333 NW2d 652, 
214 Neb 85 

83 NV—Riley v Monroe County, 371 NE2d 520, 
43 NY2d 144,400NYS2d 801 
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86 Ark-Goohnn v. Black, 400 SW2d 28a 240 
Ark 393 

Csl,—Taschner v Oty Council of Oty of Laguna 
Besc^ 107 CalRptr 214,31CA3d48 
Mo —Caxson v Oxenbandler, App, 334 S W 2d 394 
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N Y—Village <jf Noitli Syracuse v County Legulatnre 
of Onondaga County, 346 NYS2d 439, 74 
Mitt 2d 842 

OhM—Stale ex rd Stem v Quattnmei 426 NE2d 
1389, 68 Ohio St 2d 9. 22 003d 124 
Or—Koiydar v CoOnM, 270 P 2d 132, 201 Or 271 
nme for flUng petitfon 

Aik'"Baker v State, to Use of Indqiendence County, 
197 SW2d 759, 210 Aik 690 
WVa-'Stete ex rd Ben v. Blade, 139 S£2d 166, 149 
WVa 124 

Notioe of initifltiye prooeedhiig 
Aik—Pfadlipa V Rotbrock, suiira 
Time for dectSon 
Adi—Philip V Rodixock, sufm 
Improper where board has sole power 
NY —Cohn V Board of Sup*n of Warren County, 231 
NYS2d 303, 34 Mitt 2d 928, mod on oth gida 
232NYS2d229, 17AD2dl04,afld 191N£2d 
675, 13 NY2d 695, 241 NYS2d 174 

Burden on those diallenging snffldency of peti¬ 
tion 

WVa.—State ex Id Benv Blade, 139S£.2d 166, 149 
WVa 124 

Petition held filed within reasoneUe time 
WVa—State ex id Benv Black, 139SE2d 166, 149 
WVa 124 

Petitiona treated as one alfliongh filed on dUfer^ 
ent dates 

WVa—State ex rd Benv Black, 139SJ£2d 166^ 149 
WVa 124 

Number of local option elections 
Va—VoUm v Ailmgton County Electoral Bd, 222 
$£2d 793, 216 Va 674 

WVa—State ex rd Benv Black, 139 SE^ 166,149 
W.Va 124 

Power to eobmit local law to doctors without 
petition for permissive referendum 

(1) In general 

NY—Traiber v Laiugan, 269 NYS2d 595, 25 
AD2d 202, tears gr 270 NYS2d 496, 25 
AD2d937 

(2) Reapportionment of board 

NY—Oiaham v Board of Sup’ia, 269 NYS2d 477,. 
25 AD2d 250, app dum 218 N£2d 332, 17 
NY2d 866, 271 NYS2d29S 

Resolution providliig for referendum hdd dear, 
certain, and not donbtftd 
Tenn—Pidgeon-Thomas Iron Co v Shdby County, 
397 SW2d 375, 217Tenn 288 

NT^SaLm v, Boart of Sup'is, 269 NYS2d 477, 
25 AD2d 2Sa app (ham 218 NE2d 332, 17 
NY2d 866, 271 NYS2d 295—Traber v, Lam- 
gan, 269 NYS2d 595, 25 AD2d 202, xeaig gr 
270 NYS2d 496, 25 AD2d 937—Dobuh v 
States 282 N Y S 2d 791, 54 Mitt 2d 367—Shjlbuxy 
V Board of SupYs of Sullivan County, 284 N Y 
S2d 124, 54 Mac 2d 979 

FHhig held numdafory 

Ohio—State ex id Vanderwof v Warren, 252 NE2d 
164,20 Ohio St 2d 9 

FOieg copy of resolution 
OfaXH-State ex rd* Vanderwerf v Wanen, 252 N E 2d 
164, 20 Ohio St2d 9 

Petition 

(1) Signature 

Ohio^State ex rd. Chnk v. Smith, 240 NE2d 869, 16 
OhioSt2dI. 

Power of board to adept or reject election result 
Mm—Thomtaa v Wayne Coonly Election Comma- 
aioiw 272 So.2d 298. 

87, CaL—Oeiger v Board of Sup'n of Butte County, 
SU P.2d S4S. 48 C2d 832-Hudim v Oty of 
Iniodn;Aiip,43CaLRptr 306, 232CA.2d741 
—Martmexv Board of Supers of Sonoma County, 
lOOOdRptr 334, 23 c A 3d 679 


M(L—Oittings V Board d Sup'n of Elections for Balh- 
moie County, 382 A 2d 349, 38 MdApp 674 
Mo—Guaon v Oxeohandler, App, 334 SW2d 394 
Waah —Durodier v King County, 492 P 2d 547, 80 
Waih2d 139 

Gonstmetion and matutenance of courthonse 
Cd—Mudler v Brown, 34 Cal Rptr 474, 221 C A.2d 
319 

Matters held administratlTe 
Fla—Tde-Media Co of K^ West v Monroe County, 
App, 391 So 2d 375 

Mo—Stale ex id Barton v Human, App, 514 SW2d 
100 

Wash—Ruano v Spdlxnaa, SOS P2d 447, 81 Wash 2d 
820 

Test 

Wash—Ruano v Spdlnan, SOS P2d 447, 81 Wash 2d 
820 

Repeal of tax levy 

Cal—Ortiz v Madera County Bd of Sup'is, 166 Gal 
Rptr 100, 107CA3d 866 

Nev-Cinc V Lander County, 602 P2d 101% 95 Nev 
723 

Old—^In re Supreme Court Adjudication of Imtiative 
Peution No 1 in Washita County, 547 P 2d 373 

88 Cal—Farley V Healey, 62 Cal Rptr 26,431 P 2d 
650, 67 C2d 325—Oayle v Hamm, 101 Cal Rptr 
628, 25 C A 3d 250 

N J —Umon County Paik Commiswon v Union Coun¬ 
ty. 381 A 2d 77, 154 NJ Super 213, affiimed 381 
A 2d 33. lS4NJSuper 125 
Or—Yamhill County v Daueohauer, 492 P 2d 766,261 
Or 154 

Power limited to that of legielative body 
Cal—Laguna Beadi Taxpayen' Ais'n v Qty Counol 
of Qty of Laguna Bnudi. 9 Cal Rptr 775, 187 
CA2d412 

legislative matten 

Cal—Whednght v Mann County, 85 Cal Rptr 809, 
467 P 2d 537, 2 C 3d 448, app dism, cert den 91 
set 65, 400 US 807, 27 UEd2d 37 

89 Miss— Suns v Boaxd of Sup'is of Jasper Coun^, 
234 So 2d 639 

NY—Cantidl v Hayduk, 383 N£.2d 870, 45 N Y2d 
92S,4UNYS2d 224,iearg den 386NE2d265, 
46NY2d771, 413NYS2d 1029 
Ohio—State ex id Comgan v Perk, 249 N E 2d 525, 
19 Ohio St 2d 1, app dism 90 SQ 397, 396 US 
113, 24 LEd2d 307—State ex id Home Fedetd 
Say A Loan Ass'n of Hanultmi v Moser, 320 
NE2d 672. 40 Ohio App 2d 94 
Or—Stuart v Wddon, 421 P2d 367, 245 Or 203 
Petition held enffldent 

NY—Stillman V Roosa, 205 NYS2d39, 11 AD.2d 
779, affd 215 NYS2d 80, 9 NY2d 778, 174 
NE2d 751 

Proper aignatiiree on petltione required 
Cal^'Schaaf v. Beatbe, 72 CalRptr. 79, 265 CA2d 
904 

Examination of petition by county derfc 
Cal—Whednght v* Mann County, 85 CalRptr 809, 
467P2d 537,2 C3d448,app.d]BiQ.oert»dea 91 
SQ 65,400 US 807, 27LEd2d37 

SafOdency of rf gita fin ' <i* a 
Cal—Whednght v Mann County, 85 CalRptr 809, 
467 P 2d 537, 2 C 3d 448, app. dism., cert den 91 
SQ 65, 400 US 807, 27LEd2d37 

Petition 

(1) Surplusage 

Oluo—State ex reL Vanderwerf v Waneo, 252 NE2d 
m 20 Ohio St 2d 9 

90 Gal—Otizeiia Against A New Jail v. Board of 
' Sup'n of Santa Cruz County, 134 CalRptr 36,63 

CA3d559 

92 Ohm-State ex. id. COnk, v. Smith, 240 NE2d 
869,16 Ohm St 24 1 

93 Mont-DeLoog v Dowuea, 573 P2d 1^ 17S 

Mont 15% ' ^ 
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Authority of registrar of voten 
Cd-Farioyv Healey, 62 Cal Rptr 26, 431 P2d 650, 
67C2d325 
Repeal of ordinance 

Fla.—Memn v Dade County, App. 272 So2d 187 

Initietive held inoperative 

Fla^Memn v Dade County, App, 272 So.2d 187 

Where a large percentage of voters 
are excluded casting ballots in a 
referendum election, undermining the 
appearance of fairness in the election, 
that election must be set aside.^^ 

94ii. Exclndhig 40% In comity eeat removal 
relbreiidiim 

Wis—MdfaUy v ToOander, 302 NW2d 44a 100 
Wia2d490 

95 Cal—Qty of Smiaalito v Maim County, 90 Cal 
Rptr 843. 12 C A 3d 550 

m—WmndMgo County v Nmian, 72 NE.2d 818, 397 
DU 37 

Ky —Schumer v Konton County, 2(^ S W 2d 96a 306 
Ky 667 

La—Dumeatre v Police Jury, Pandi of Jefibrun, su¬ 
pra, n 82 

N J —La Polla v Board of Chosen Freehdlden of Un¬ 
ion County, 176 A2d 821, 71 NJSnper 264 
Old—Rdbberson v Board of County Com'rs of Oklar 
homa County, 302 P 2d 784 
Tea—Ham v. City of Amanllo, 301 SW2d 71. 157 
Tex 129 

Whole order held invalid 
Tex—Wilson v Wdler, QvApp, 214 SW2d 473 
Fonnal entry of order mmeceaeaiy 
Mnm—Common Schod Dist No 2386, Wabasha 
County V Wabasha County. 121 NW2d 767, 265 
Mum 398 

Statutory advertiiuig for oidinancea and local fence 
laws different 

Va—Rohmson v Com, 146 SE2d 197, 206 Va 766 
Not required to etnte reaeon 
Cal—Desert Outdoor Advertismg v San Bernaidmo 
County, 63 CalRptr 543, 255 CA2d 765, app 
dism 89 Sa 45, 393 US 8, 2 LEd2d 10 
Adoption of reeobition 
ND—Bruaegaaidv Sdiroeder, 201 NW2d 899 
Wash—^Kmg County Council v Pubhe Dtadoaure 
Commission, 611 P2d 1227, 93 Wash 2d 559 

96 N. Y —Odhn v Board of Sup'n of Warren Coun¬ 
ty, 231 NYS2d 303, 34 Muc2d 928, mod on 
oth gids 232 N.YS.2d 229, 17 AD2d 104, affd 
191 NE.2d 675, 13 NY2d 695, 241 NY,S2d 
174 

Tex —Henn v Qty of AmanBo, 301 S W.2d 71, 157 
Tnx 129 

97. La.— State v Thmstoii, anpia, n. 66 
Rewdntion 

Fla—Gallant v Stephens, 358 So 2d 536 

NY—Gidlv 0’Roiiike^452N.Y82d26%88AJ>2d 

- 83, affii 440 NE2d 79% 57 NY,2d 70% 454 
NYS2d707 

Va—Ooidoa v Board of Sup'n of Faufex County, 133 
SEA127a207Va 827 

98 Ky—.Webstar County v Vaug^ 365 SW.2d 
109 

Fla— Mietropolhaa Dade County v. ShivenuApp, 365 
Sa2d 2ia Sup. 394 SoJd 981-Miaim Dd- 
plmis, LTD V Metropolitan Dade County, 394 
So2d981 

NY—Cantidl v Hayduk, 383 N,E2d 87a 45 N.Y2d 
925,411 NYS2d 224, ieaig.dca.386NJ82d 265, 
46 N Y2d 771,413 N YS2d 1029 
Tenn—Pidgeon-Thomas Iron Co v Shelfay County, 
397 SW 2d 375, 217 Tom 288 

In the absence of any county <harter 
or statutory requirement that an ordi- 



20 CJS 185 


nance contain an express finding of 
necessity, none is required,” 

33 Wash—King County v Olson, 501 P2d 188, 7 
Wadi App, 614 


page 871 

6 Mias^Butler v State, 241 So 2d 832 

8 Fla—Bregar v Bntton, 75 Sold 753, eert den 75 

Sa 534^ 348 US 972, 99 LEd 757 

9 Cal —Bank of Amenca Nat Trust ft Sav Aai*n v 

Los Angeles Gonnly, 75 Cal Rptr 444v 270 C A 2d 
165 

Utab-Nowen v Oakden, 169 P2d 108, 110 Utah 25 

Pnrpoae 

Wa«i<—^King County v Farr, 501 P 2d 612, 7 Wadt 
App 600 

12 Tenn—Clapp v Knox County, 273 SW2d 69A 
197 Tenn 422, 

Utah—Nowers v Oakden, supra, n 9 
14 Cal—Cohn V County Bd of Sup’xs of Los Ange¬ 
les County, 286 P 2d 836, 135 C A 2d 180 
Fla—Bregar v Bntton, supra, n 8 
gnlM rt«*dai oompUance 
Tom—Qapp v Knox County, supra, n 12 
17. Omstrnction of isolated proviflioii 
Ind—Tomlinson v Manon County Plan Commtssion, 
122NE2d 832.234Ind 88 
18 Cal—People v Walton, 161 P2d 498, 70 Cal 
App 2d Supp 862—Knowles v O'Connor, 71 Cal 
Kptr 879, 266 CA2d31 

Va^r-Oaffbne V Community Shopping Corp, 77 S E 2d 
817, 195 Va 41. 39 ALR2d 757 

Ordinance conatmed 

U$,—DeKalb Real Estate Bd, Inc v Chamnan and 

Bd of Commissioners of Roads and Revenues For 

DeKatt) County, Georgia, DCOa, 372 FSupp 
748 

19, Ark—Quatikbaum V Davis, 579 SW2d 599,265 
Aik 588 

Cd—Ex parte Ben, 122P2d22, 19 Gd2d 488-Ste- 
vunson v San Diego County, 155 P 2d 688, subs 
op onoth gcds 161 F 2 d 553,26 Gd 2d 842-R)c- 
oaidi V Los Angeles County, 252 P2d 773, 115 
CA2d 569— Board of Sup'rs of Riverside County 
V Superior Court In and For Rivemde County, 
305 P2d 255, 147 CA2d 424—Placer County 
Emp Asa'nv Board of Sup’rs of Placer County, 43 
782, 233 CA2d 555—Orta v Madera 
County Bd, of Sup’ts, 166 CdRptr. 100, 107 
CAJd 866. 

Ky-Willoughhy v, Thfel, 190 SW2d 475. 300 Ky 
792 

Tex^-Bexar County v Hatky, 150 SW2d 980, 136 
Tex 354—Weaver v Comnmmm* Court of 
Nacogdoches County, ComApp,, 146 SW2d 170, 
135 Tex 611 

Utdk—Condas v Board of Sah Lake County Cwn’ti, 
295 P2d 829, 5 Utah 2d 1 
Wadi—Hanstfv Amess, 267 P2d 691 
Adndnbtritife conitni^ 

Md,^-AnvsiBis V Batebeig, 2q^ ^ 237 Md, 

242 


Order conetmed 

Cd—Adande Richfield Co v Board of Sup'rs of Sac- 

WHBta Co«ii«y, App; 115 CdRptt 731, 40 
CA3dl059 

W.Va.—Wilson v County Codrt of Logan County, 148 
S,E2d 353, 150WVa 544 


Ordteence couftrued 

GaL—Feoide v. Panne, 120 GaLRptr 640, 47 C A.3d 


N.a-Wilhamsoii v Avint. 203 ^ 

App 2U,cert den 205 SE2d 727. 285 N,C 596 

Ufah-Bahler v Stone, 533 P,2d 292 


Stetntory nilea of cooftroctiDB eppU^^ 
A^aH^^Mtied v Jefferson County, 360 So2d 285. 


COUNTIES §94 
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La—^Louisiana Tekvisum Broa dc asti n g Corp v. Total 
CATV, App. 341 So 2d 1183, wnt ref. Sup, 343 
So2d 1076 

Ballot 

Hawaii—Thirty Voters of Kauai County v Dou 599 

P2d286.61 Haw 179 

20 Ala.-Custred v Jefferson County, 360 So 2d 285 
Ark—Quattlebaum V Davis, 579 SW2d 599,265 Ark 
588 

Chi—People v Sevd, 261 P2d 359, 120 C A 2d Supp 
907—Ftnstem v Sen Bernardino County, 305 P 2d 
266, 147 CA2dS49 

Fla—Merrill v Dade County, App, 272 So2d 187 
m—Salem v Hogan, 36 N E 2d 663, 323 HI App 538 
Ky—Thompacm v Shipp, 184 SW2d 245, Z98 Ky 
805—Estill County v Noland, 198 S W 2d 38, 303 
Ky 462 

La.—Paaano v T J James ft Co, App, 57 So 2d 251 
Mo—Qreenfield v Petty, 145 SW2d 367, 346 Mo 
1186 

Neb-Shepoka v Knopik, 272 NW2d 364v 201 Nd> 
780 

Or—J Peterkort ft Co v East Washington County 
Zoning Dist, 313 P 2d 773. 211 Or 188, reh den 
314 P 2d 912, 211 Or 188 
Tex—Bexar County v Hatley, supra, n 19 
Va—Oaffime v OMZimunity Shoppmg Corp, 77 S £ 2d 
817, 195 Va 41. 39 A LR 2d 757 
Wash—Hauser v Amess, supra, n 19 
Effect of preamble 

Cal —Colusa County v Strain, 30 Cal Rptr. 415, 215 
CA2d472 

Construction by person charged with enfbrce- 
meiit giyen great weight 
CSl—Madem County v Superior Court dT Madera 
County, 114 Cal Rptr 283, 39 C A 3d 665 

Beas onahte and practical tntmpretation 
Oa.—Northwestern Mut Life Ins Co v McGivem, 
208 SE2d 258, 132 Ga App 297 
24 Cal—Ex parte Bell, supra, n 19—Portnoy v 
Superior Court of Riverside County, App, 116 
P2d 804—In re Portnoy, 131 P2d 1, 21 Cal2d 
237—Colusa County v Strain, 30 Cal Rptr 415, 
215CA2d472 

Fla-Carol City Utihties, Inc v Dade County, App, 
183 So 2d 227 

m—Cheetah Enterprises, Inc v Lake County, 317 
NE2d 129, 22 ni App 3d 306 
U—Patrick’s Cafe, Inc v Red River Parish Police 
Jury, 315 So 2d 27 

Ohio—State V Hess, App, 76 NE2d 300. 

Va.—Kmg v Arlington County, 81 S.E 2d 587, 195 Va 
1084 

Ordteance held not separable 
US—United Gas Pipe Lme Co v Terrdwnne Pariah 
Police Jury, C A La., 445 F 2d 301 
Gal—Madera Cbiinty v Superior Court of Madera 
County, 114 Cal Rptr 283, 39 C A 3d 665 

_Stite ex rd Keefe v Sch mieg e, 28 N W 2d 345, 

251 Wis 79, 174 A LR 1338 
Notwithstanding want of sermidiility danse 
NC-Parker v, Stewart. 225 SE2d 632, 29 NC App 


§ 93 . Reconsideration and Re¬ 

scission 


27 Cal —Steiger v Board of Sup’rs of Loe Angelee 
County, 300 P2d 2ia 143 C A2d 352. 

Ga—Toraney v Norwood Realty Co, 89 SB 2d 265, 
211 Ga 814 

Kan-Oonaer v Board of County Com’ts of Gay 
County, 562 P 2d 102, 1 Kan App 2d 57 

Md—Dal Maso v Board of Com’rs of Pnnce Oeorge’a 
County, 34 A2d 464, 182 Md 200 -Wicomico 
County V Todd. 260 A2d 328, 256 Md 459 

NY—Baczenakyv Hose, 253 N Y S 2d 32.44 Miac 2d 

89 

KD—CJJ5. cited ra So Valley Gram Dealers v Bd of 
Cty Com’rs. 257 NW2d 425, 429 

Tex—Dc Witt V Kent County, QvApp, 148 SW2d 
213, err dism, judg correct 

Rqieal by implication 
(2) Other cases 

Md —Hitchins V Mayor and Oty Council of Cumber¬ 
land. 117 A 2d 854, 208 Md 134 

Pa—Appeal of Loushay, 88 A 2d 793 
No repeal by Imphcation 

Md—Bretburd v State, 88 A2d 446,200 Md 96, cert 
den 73 Sa 327, 344 US 908 , 97 LEd 700, reh 
den 73 SCt 638, 345 US 914, 97 LEd. 1348 

Defidendes corrected 

NJ—Donato V Essex County Bd of Chosen Freehold- 
era. 368 A2d 961, 146 NJ Super. 39 
28. Discretionary acts of board 
(3) Other matters 

Fla—Oty of Hallandale v Rayd Corp, App, 313 
So 2d 113 

29 Cd-Johnston V Board of Sup’ll of Mann Coun¬ 
ty, 187 PJd 686, 31 Cal 2d 66 

Ky—Meredith v Sears, 427 SW2d 813 
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42 La—Washington Parish Police Jury V Waah- 
niBton Parish Hospital Service Dot No 1, App, 
152 So2d 362, wnt ref 153 So 2d 883, 244 La 
669 

43 Tex— CJjS crted m Otizena State Bank of Roby 
V McCain, CivApp.274SW2d 184, 186 

44 Mo— CJ&dtodfaCookv St Francois County, 
162 S.W2d 252 , 254, 349 Mo 484, 


50. Rule held inappUcaUe 
Mich—Duasia v Mennan, 183 NW2d 583, 27 Mich 
3Q8. 191 NW2d 307, 386 Mich, 244 


§ 94 . -Operation and Effect 


53 od—Johnston v Board of Snp'n of Mann Coun¬ 
ty, supra, n 29-Evola v, Wendt Const Co, 338 
F2d 498, 170 C A 2d 21 

Idaho—Hamson v Board of Oom’rs of Bannock Oounr 
ty, 198 P2d 1013, 68 Idaho 463 
Ky—Meredith v Seara, 427 SW.2d 813 

Md—Herman V Mayor and Oty Council of Baltimoic, 

55 AZd 4917189 Md 191. 173 AiR 1310- 
Mauxd: v. Snyder, 87 A 2d 612, 199 Md 551 
Mp—St Loms County v T , ttrin ge r , 372 SW.2d 880: 


747 

25 NJ.r-La PoDa v Board of Chosen Ftedioildera of 
Union County, 176 AOd 821, 71 NJSuper. 264 
N Y —Sullivan County v BUppo, 315 N Y S 2d 519,64 
Miac2d533 

^872 

25 CUL— People v Wahon, supra, n IB^PeopIc v 
Sevd, 261 P 2d 359, 120 C A 2d Supp 907 
1a— Fateiclfs Cafe^ Inc v. Red River Pa^ Polioe 
Jury, 315 So 2d 27 

Utah—Buhkr v Stone, 533 P2d 292, 

Va—County v Parker, 44 S.E2d 9, 186 Va 
’675 


tam of state 

Qfl —City of Sauaahto v Mann County, 90 Cal Rptr. 
843, 12 CA3d 550 

(2) Odw cases— Ex parte Bagshaw, 93 P 864> 865, 
152 Cal 701 

Ga^Hmntfaktt v Reeves, 90 S E.2d 14, 212 Ga 8. 
36 CJ p 964 note 22. 

Vlolatioii 

NY—Nickas v City of Long Beadi, 144NYS2d 60 

Gonaideratioii giyen to judgments 
Tex-Alky v. Jones, 311 S W2d 717, err. ref no rev 
err—Burleson County v Oiesenachlag, QvApp, 
354SW2d418 



§94 COUNTIES 

Paga 873 

Ordinancef not binding on comity 
Cil—Vagim V Board of Sup'n of Fresno Countyt 40 
CalRptr 76a230CA2d286 

Altnrnttot by amcndm wit as imllity 
Del—Ingeooll v RollnM Broadcasting Dd» Inc, 
2«9 A2d217 

Effiectbre only In nmncorporatod temtory 
Gal—Sbiliiig V Board of Sup’n of Los Angdes, 121 
CalRptr 433,48 CA3d 184 

page 874 

54 Cal—Mayen v Board of Sup’n of Los Angdes 
County. 243 F 2d 38, nOCA2d623 
Mua—Thornhill v Ford, 56 So2d 23, 213 Miss 49 

58 SD—CLJjS. dted is Adamson v Minnehaha 
County, 293 NW 342. 343, 67 SD 423 

Tex—PaacfaaU v Renahaw, QvApp, 142 SW2d 717 
—Yoakum County v Games County, 163 S W 2d 
393, 139 Tex 442 

59 Uabo-Udyv Cassia County, 149 P 2d 999, 63 
Idaho 583 

Mias —Sumiall v SUte^ 46 So^ 549, 209 Mus 761, 
sug cnr sus 48 So2d 502, 209 Mias 761—Biloxi- 
Pascagoula Real Estate ]M, Inc v Mississippi 
Regumal Housing Authority No Vm, 94 So 2d 
793. 23L Miss 89 

Tex—Queen v Weatherly, QvApp, 291 SW2d 493 
—Scott V Gnham, 292 S W2d 324, 156 Tex 97 

What conatrtntea collateral a tt ack 

(2) Other matten 

Tex—Henn v Qty of Amanllo, 301 SW2d 71, 137 
Tex 129 

Action of poUce Jury aa not snli^ect to collateral 
attack 

La—State tsx rd. VuUo v Plaquemmes Pandi Police 
Juiy,App,U3So2d70,cert dum 113So2d 368, 
238 La. 328 

6D Cd—Metcalf v. Los Angdes Conn^, 148 P 2d 
643, 24 Cd 2d 267 

Ky—Mdedith v Seam. 427 S.W2d 813 
Md.—Urbana Qvic Ass’n, Inc v Urbana Mobile Vil¬ 
lage, Inc., 272 A2d 628, 260 Md 438 
SD—State card Wddeekerv Anderson, 19NW2d 
S26^70SD 341. 

Tex—Guerra v Weatherly, Ctv App,291 S W2d 493 
Direct egnitalile prooeediiig held proper 
Tex-Scott V Omham, 292 S.WJd 324^ 136 Tex 97 
61. Miss—Biloaa-Pascagonla Real Estate Bd, Inc v 
. MosissqiFi RegKmal Honsug Authority No Vm, 
94 So 2d 793, 231 Mus 89 

Neb—Rdle v. Crab Orchard Rural Fore Protection 
Dut, 83 NW2d 51. 164 Neb 393 
Tex—Quern V Wcathedy, QvApp, 291 SW2d 493 
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70 US—Merced Dredgmg Co v. Merced County, 
DCCBl,67FSupp 398 

Gsl—Pettetson v Board of Sup’n of Los Angdes 
County. 180 P2d 943, 79 GsLAppTd 670-Co8- 
giove v. Sacramento County, 39 Csl Rptr 919,233 
CA2d4S 

FhL-Davtt v.Reen, 192 So 200,140 Fla. 764-Posey 
V Wakulla County, 3 So.2d 799. 148 Fla. 115 
Uabo—pygert v Board of Com’it of Canbou County, 
129 P2d 660,64 Idaho 161. 
m^-Da page County v Halkier, 113 NE2d 633, 1 
in2d 491—National Brick Co v. Lake CounW* 
137NE.2d 494>9IlUd 191 
Xy—Fried Y Louisville and Jefferson County Plannmg 
and Zoning Conunission, 258 S W.2d 4^ 

Md —Montgomery County v Medanda Ctdh, Inc., 96 
A2d 261, 202 Md 279. 

Mus—Board of Sup*rB, Tishomingo County, v Bhssitt, 
. 27 So.2d 678, 200 Mis^ 643 
Mo-Bndfbrd V Phdps County, 210 S.W2d 996. 357 
Mo 830 

N Cr-fi8rd V Bond of Com’n for Foc^th Coahty, 12 
* SE.Qd889i21^NC 96 

Tex -^todnguez v Vera, Civ App, 249 S. W 2^ 689 


Orders held not condiuiTe 
Teon—State ex rd Dotyv Styke^ 199 S W 2d 483, 29 
TennApp 620 

71 Fla—Davtt v Keen, supra, n 70 

Tex—West Production Co v Penn, QvApp, supra, 
n TO-Hsm v Garvey, QvApp, 135 $W2d 976 
—^Moore v Commismonen Court of McCuUodi 
County, QvApp. 239 S W2d 119, err ref 

72 Tex—Ham v Qarv^, siqira, n 71 

74 hod—Tomluumi v MarumOrnnty Plan Commis- 
sioD, supra, n 17 

Ohio—Meuaerv Smith, Com FI. 143 N E 2d 737, afld, 
App,141NE2d209 

ProspectiTe or retroactiTe effect generally 
La—Ranaome v Pdice Jury of Panih of Jefibrson. 45 
So 2d 601, 216 La. 994 

Usnal mies as to appUcatiott and effect of new 
or changed laws 

Md—YorkdaleCorp v Powdl, 203 A 2d 269,237 Md 
121 

Same right as legtelatnre to postpone effectiTe 
date or In emergeoey to make law immedi¬ 
ately effective 

Md—YorkdaleCorp v Fowdl. 205 A 2d 269,237 Md 
121 

Effective as soon as ordinance or order becomes 
law 

Tex—State v White, QvApp, 401 SW2d 834, err 
ref no rev err 

§ 95. -Appeals from Decisions 

page 876 

82 Fla—Board of County Com’rs of HiUdiorough 
County V Casa Devdopment Ltd, II, App, 332 
So 2d 651 

Ky—Metcalf'v Howard, 201 $W2d 197, 304 Ky 
498—Graves County Public Library Dut Bd of 
Trustees v Graves County Fiscal Court, 479 
SW2d27 

Md—^Board of Com’is of Anne Arundel County v 
Snyder, 46 A2d 689, 186 Md 342—Ertter v 
North Washington Cemetery, 88 A 2d 378, 200 
Md 231 

Mo—In re Qty of Duquesne, App, 313 SW2d 63, 
trunsf to, Sup, 322 SW2d 857 
NY—^Ware v Town Bd c€ Town of Parish, 286 
NYS2d 626, 29 AD2d732 
SC—Toomerv Toomer, 137SE2d 406, 244 SC 399 
SD—Holmes v Miller, 23 NW2d 794, 71 SD 258 
Tex—Wichita County Water Control and Imp Dut 
No 7 v WiUianuon, QvApp, 344 SW2d 462, 
err refnorev err 347SW2d 597, 162 Tex 348 

83 Tex—Rodriguez v Vera, QvApp., 249 $W2d 
689—Alley v Jooes, 311 S W.2d 717, err xef no 
rev err 

84 Fla—The Florida Companies v Orange County, 
Fla, App 3 Dut, 411 So2dL 1008 

Ky —Shreve v Taylor County Public Ldnary Bd, 419 
SW2d 779, app after remand 431 SW2d 861 
Md—Board of Com'rs of Arme Arundel County v. 
Snyder, 46 A 2d 689,186 Md 342—Smith v Board 
of County Com’is of Howard County, 249 A 2d 
708, 232 Md 280 

Mo—Women’s Chnsttan Ass’n of Kansas Qty v 
Brown, 190 S.W.2d 900, 334 Mo 700—In re Qty 
of Kmloch, 242 SW2d 59, 362 Mo 434—lu le 
Qty of Duquesne, 313 S W 2d 65, trsnsf to, 

Sup, 322 S.W2d 837 

Pa.—Appeal of DeVilder, 43 Pa.Dut ft Co 291 
Tex—Huns County v Bassett, QvApp, 139 SW2d 
180, eiT ref—Grant v. Ammerman, 437 S W 2d 
547—Weber v Qty of Oschse, QvApp, 591 
S.W2d563 

Va—Byxum v Board of Sup’rs of Orange Comity, 223 
$E2d 369, 217 Va 37. 

Word ‘'properiy*’ cooitmed 
OkL—Ingle v Board of Ocnmty Com’rs of Latimer 
County, 274 P2d 1021. 
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Appeal from dedsioii of comity board of com- 
mlmioiiera 

Oa—Kirton v Biggers, 218 SE2d 113, 133 OaApp 
416 

Wash—Sterling v Spokane County, 642 P2d 1233, 31 
Wash App 467 

86 Ind—Board of Com’is of Dearborn County v 
Dxoege, 68 NE2d 63a 224 Ind 446—Christy v 
Board of County Com’ra of Porter County, 293 
NE2d 849, 156 Ind App. 268 

Ky—Wolfe County v Tobon, 140 S W 2d 671.283 Ky 
11 

—Costas v Board of Sup’ra of Lauderdale County, 
16 So 2d 378, 196 Mus 104 
Mo-^radfoid v Phelps County, supra, n 70 
Nd) —^In n Village of Valentine Motel, 140 N W 2d 1, 
179 Nd> 633 

Ohio—Mentor Lagoons, Inc v Board of County 
Com’n. Lake County, 143 NE2d 493, App. app 
dum 137 NE2d 883, 163 Ohm St 320 
Okl—Gray v Board of County Com’n of McIntosh 
County, 312 P 2d 959 

S D —Wdluma v Stanley County Board of Eq n a li za- 
turn, 7 NW2d 148, 69 SD 118—Holmes v Mil¬ 
ler, supra, n 82 

87 Cal—Metcalf v Los Angdes County, supra, n 
60 

Ky—Bqydv Louisville ft Jefferson County Planniiig ft 
Zoning fifwnmiwaiftn, 230 S W.2d 444, 313 Ky 196 

88. Appeal from dednoii of planning commuh 
slon 

Cal—Intends of Lake Arrowhead v San Beniardino 
County Bd of Sup’n, 113 Cal Rptr 339, 38 C A 3d 
497 

89 Ind—Bryant v Lake County Trust Co, 334 
NE2d 730, 166 Ind App 92 

Kan—Oonser v Board of County Com’n of Clay 
County, 362 P2d 102, 1 Kan App 2d 57 
Mo.—Bradford V Phdps County, supra, n 70—Rippeto 
V Thompson, 216 S W2d 303. 358 Mo 721 
Mont—Sorenson v Board of County Com’n of Tctoi 
County, 577 P 2d 394, 176 Mont 232 
N J —Keyes Elec Service v Board of Chosen Freehold- 
en of Cumberland County, 83 A 2d 61, IS N J Su¬ 
per 178 

Ohio—Mentor Lagoons, Inc v Board of County 
Com’rs. Lake County, 143 N E 2d 493, App, app 
dum 137 NE2d 883, 163 Ohio St 320 

In Oldahimta 

<1) Appeal of Tnppet 101 P 2d 1038, 187 Okl 242- 
Chandler Materials Go v Board of County Com’n of 
Tulsa County, supra, n 86—Groenewold v Board of 
Com’n of Kingfisher County, supra, n 86 
Petition in error 

Neb —In re Village of Valentine Motd, 140 N.W 2d 1, 
179 Nd> 635 
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90 Ga—Toomey v Norwood Realty Co., 89 S.E2d 
263, 211 Ga. 814 

m-ViUage of Justice v Jamieson, 1^9 NE2d 269, 7 
m App 2d 113 

Ind—Christy v. Board of County Com’n of Porter 
County, 293 NE2d 849, 136 Ind App 268 
Md—Kroen v Board of Zoning Appeals of Baltimore 
County, 121 A 2d 181, 209 Md 420 
N Y —Village of Hewlett Harbor v Nassau County, 74 
NYS2d662,272AppDiv 1063 
Okl—Chandler Materials Co v. Board of County 
Com’n of Tulsa County, supra, n. 86 
Teon—Scott County v Scott County Ejection Gom’n, 

^ 196 S.W.2d 434, 184 Turn 124 
Wadi—State ex rd Lyonv Board of Oom’n ofPietoe 
County, 196 P 2d 997, 31 Wash 2d 366-Lillioiu v 
Gibbs, 289 P2d 203, 47 Wash 2d 629 

Fbcb*flndiiig ftmetion legislative In natnre 
Colo—Smith v Waymire, 487 P 2d 599, 29 Colo App 
544 ’ 

91 Mo—Everett v Cbntim County, 282 SW2d 3a 
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Okl~Chandler Matenala Co v Board of County 
Com’ra Tulsa County, mim, n 86 

92 Ala—Bentley v County Canununon for RusseU 
County, 84 So2d 490, 264 Ala 106-Taxpayera 
and Citizens of Lawrence County v Lawrence 
County, 143 So 2d 813, 273 Ala 638 
Fla—State ex rd Wilcox v TOL, Inc, App, 206 
So 2d 69—Mathis v Lovett, App, 215 So 2d 490 
G(u—Whatley v Taylor County, 164 SE2d 121, 224 
Ga 669 

Idaho—Dygert V Board of Com’rs of Caribou County. 

129 P 2d 660, 64 Idaho 161 
La—Akinv Caddo Parish Police Jury, App, 234 So 2 d 
203, writ ref 235 So 2d 99, 256 La 75 
Mum—Petition of Wallace, 35 N W2d 343, 227 
247 

Ohio—StemV EneCountyCom'is,241 N£2d 300,16 
OhioMiac 155 

Tex—Oanaa v State, Civ App, 290 SW2d 555, err 
ref no rev err 


ImpeUing cause 

UtalH-Gardner v Davis County, 523 P2d 865 
93 Wash—Ocoeta Consol School Dist No 123 v 
Grays Harbor County, 268 P2d 663, 44 Wash 2d 
525 


94 Ga— Soott V Minnix,98SE2d 196^9SOaApp 
589 

Kan—Gonser v Board of County Com’rs of Clay 
County, 562 P2d 102,1 KanApp2d 57 
However, judgment of court on appeal is bindmg, 
although board was without junadictioii. where court 
had ongmal jurisdiction of siilgect matter and parties 
voluntarily appeared and contented to tnal—S^ v 
Spartanburg County, 7 SE2d 454 192 S.C 489 
95. Ind—Board of Trustees of Town (now City) of 
New Haven v City of Fort Wayne, 362 NE2d 
855. rdh den 367 NE2d 1, cause remd 375 
NB2d 1112, 268 Ind 415 

Okl^Thompson V Board of Com’n of Ottawa County, 
206 P 24 222. 201 Okl 405, 

96 Oa—Scott V Miniux, 98 $B2d 194 95 0aApp 
589 

97 OkL—CJJS, quoted in Edge v Board of County 
Com*ri ci Choctaw County, 318 P2d 621, 624 

98 Old—CJJS. quoted in Edge v Board df County 
Com’is of Choctaw County, 318 P 2d 621, 624 

1 Anz—Hazard v Siqienor Court In and For Pima 

County, 310 P 2d 830, 82 Anz 211 

2 Dl—National Bndc Co v Lake Coun^, 137 

NE2d494,9in2dl91 

Mdw—American Ambulance and Oxygen Service v Qty 
of Baltimoie, 356 A2d 580, 31 MdApp 432 
Fa—In re Report of Coutroller cf County of Nurthnm- 
beriand for Fluoal Year Endmg Jan. 5, 1952, 24 
NorthnmbLegJ 220 

SC—Toomerv Toomer, 137SEAl406,244SC 399 


Comity official 

Ohio—Umon Cemetery Ass*n V FtanUm County Bd of 
Zoning Appeals, App, 125 N.IL2d 378 


Aiipaal improper 

Ibx-^Atlantic Bidifield Co v Libarty-Danville Flesh 
Water Supply Diit. Na One of Gregg County, 
OvApp., 506 8 W2d 931, ecr. ref no rev. err 
3 Fla.-j4ayer v Dade Comity, 82 So2d 513. 
Ky-Howud V Saylor, 204 8 W24 815, 305 Ky 
504—Shrevev TUylorCountyPnhbeLibniyBd, 
419SW,2d 779,upp liter remand 431 S.W 2d 861 
OWU-IUttor V. Board of Qmnly ComYs of Adair 

ty, 186 PJd 655, 199 OU 375-Oiiy v .Board of 
<?o^ Oom*ii <f,Mdiitodh County, 312 P 2d 959 
'&D—TU^State Mm Co V Board of Cbunty Com’is 
fbr Penniiigion Oomsty, 68 NWJd 104 SD. 
466 


Tex—Qnmt v. Ammennan, 437 S WJd 547 
A awtevad.** ete—Hoboes v. IdOler, 13 


N.W2d79471SD 258-Htd)erv hMkr, lOlNWJd 
136 


Oteutetemema 

Ohio-In m BounI of Cbmiiy Corn’ll, Ctfy of Dayt^ 
. klad River 262 N£2d 580 


Appod held nimecessary 
Ky—Padgett v Sensmg, 438 S W2d 501 
6. Member of fiscal court 
Ky—Howard v Saylor, septa, n 3 
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8. Board of county commissioiia held not prop¬ 
er party defendant 

Ohio—Mentw Lagoons, Inc v Board of County 
Gom’rs, Lake County, 145 N E 2d 495, Aj^, app 
dism 137 NE2d 885, 165 Ohio St 520 

9 Idaho-Rydalch v Olauner. 357 P2d 1094 83 

Idaho 108 

Ky —Shieve v Taylor County Public Library Bd, 419 
SW2d 779, app after remand 431 SW2d 861— 
Bulhtt County v Stout, 422 S W 2d 133 
N D —Sehroeder v Burleigh County Bd of Com’rs, 
252 NW 2d 893 

Ohio—State ex rd Bagd v Brumbaugh, 109 NE2d 
42, App. app dism 99 NE2d 614 155 Ohio St 
616 

Tex—Wichita County Watff Control and Imp Dist 
No 7 V Wilhamson, Ov App, 344 S W 2d 462, 
err ref no rev err 347S W2d 597, 162 Tex 348 

10 Ky—Metcalf v Howard, 201 $W2d 197, 304 
Ky 498 

ND—Olson V Cass County. 253 NW 2d 179L-SpIctto 
V Board of County Com’rs, Stark County, 310 
NW2d726 

Ohio-State ex rd Bogd v Bnunbau^ supra, n 
9—Eggers v Morr, 124 NB2d 115, 162 Ohio St 
521 

Pa—In re Rqxirt d* Controller of County of Northum¬ 
berland for Fiscal Year Ending Jan 5, 1952, snpra, 
n 2 

Stttnte toappUcable 

Ga—Toomey v Norwood Realty Co, 89 SB 2d 265, 
211 Oa 814 

Appeal held tfandy 

Fla—Oty Hallandale v Rayd Oorp, App, 313 

So 2d 113 

Ky—Graves County Public Library Dist Bd of Trust¬ 
ees V Gnves County Fiscal Court, 479 S W2d 27 
12 Ohio—State ex id Bdgd v Biumbamgbt nipnii a 
9. 

Old—^Ritter V Board County Com’rs of Adair Coun¬ 
ty, supra, n. 3. 

WVa—Tug VaUcy Reoovexy Center, Inc. v Mingo 
County Commauon, 261 S£2d 165, 9 A LR4th 
413, 164WVa 94 

Writtea notice of intention to appeal required 
Ohio—Oallman v Board of County Com’rs of Mercer 
County, 112 NE.2d 38, 159 Ohio St 253 

21. Amonnt of bond 

Ohio—Malanusuia v Wagner, App, 133 NE2d 192 
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25 Ohb—State ex td Bcogd v. Brumbangh, supra, n 
9 

35 Pa—In ic Report of Cootcoller of County of 
Northimibeiland for Fiseal Year Endmg Jan S, 
1952, supra, n 2 

38. Miss—Shannon Chav Co v City of Houston, 
295 8o2d753u 

41 Ga.--Ftetcherv D8iiids,86SE2d232, 211 Ga. 
403 
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47. lowe—Thocaon v. Board of Sup’rs of Himiboldt 
Comity, 90 RW 2d 730, 249 Iowa 1088. 
Ky^Vamey v Varaqr, App, 609 S.W2d 704 
Md—Hardesty V. Bd of Zoning Appeds of Batomore 
Comity, 126 A.2d 621,211 Md. 172. 

Old—ChamDer Materiala Go. v. Board of Comity 
Oom*n of Tdaa Comity. 254 P.2d 767, 208 OU 
189 

Fa^-Appedof DeVBder. 43 FaJJist it Co 291. 
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Tex—Wichita County Water Control and Imp Dist 
No 7 V Wilhamson, 347 SW2d 597, 162 Tex 
348 

Wash —State ex id Lynch v Pettyohn, 209 P 2d 320, 
34 Wash 2d 437 

Lack of transci^ or stipnlatfam of evidence 
ni—Strohl V Macon County Zoning Bd of Appeals, 
104NE2d612.411 Ill 559 

Appeal not antiiorized 

Fla—Sweetwater Utility Corp v IfiUaborough County, 
App. 314 So 2d 194 

Or-Bgge V Lane County, 535 P2d 773, 21 Or App 
520 

Tex—Atlantic Riclifidd Co v Liberty-Danville Fresh 
Water Supjdy Dist No One of Gregg County, 
QvApp, 506 SW2d 931, err ref no rev err 
48 Ga-Lewenstem v Curry, 42 S E2d 158, 75 Ga 
App 22 

NY-Cromarty v Leonard, 216 NYS2d 619, 13 
A.D2d 275,am 179 NE2d 71Q, 10 N Y2d 915, 
223 NYS2d870 

Old—Board of Snp’ra of Hanover County v Weems, 
Va,72SE2d 378. 174 Va 10 
Tex—Wichita County Water Control and Imp Dist 
No 7 V Wilhamson, GivApp. 344 SW2d 462, 
err ref no rev err 347 SW2d 597, 162 Tex. 
348—^Wichita County Water Qmtrol and Imp 
Dist No 7 V. Wilhamson, 347 SW2d 597, 162 
Tex 348 

52 in—Made v. Cook County Pidice, 418 NE2d 
788, 49 DlDec 768, 94 El App3d 227 
Md—Lougihborougb Devdopment Corp v Rivennass 
Coip, 131 A.2d 461, 213 Md 239. 

Mo—State ex id Horn v Randall, App. 275 SW2d 
758 

N D —Shaw V Burleigh County, 286 N W 2d 792 
Ohio—Ohm State Student Trailer Park Co-op v Fnmk- 
Im County, 123 NE2d 286, affil, App, 123 
NE2dS42 

Tex—Guoaeroa County Good Government League v 
Ramon, Csv App., 619 S.W 2d 224^ err ref no rev 
err 

Evidence held enffident 

Ky—Louisville and Jeffinon County Flannmg and 
Zoning Commission v Grady, 273 SW2d S63 
Md-^tontgomeiy County Council v Senmgeour, 127 
A.2d 528, 211 Md 306 
Court held bonnd hy record 
Mua—Thornton v Wayne County Ekohoa Comnus- 
aioa, 272 So 2d 298 

De novo where board charged with frand 
Miss—Thornton v. Wayne County Electum Gomnns- 
aion, 272 So 2d 298 

54, Ftoding Of toct not necetoary 
Cal—Fncnda of Lake-Arrowhead v San Bemaidmo 
County Bd of Sup’rs, 113 GalRptr 539,38 C AJd 
497 

56 Fla.—Mayer v Dade County, 82 SoJ2d 513 
NY-VonBkmiberg v Ftenk, 336 N.Y S 2d 2SA 40 
AD.2d679 

NDr-Spktto V. Board of Comity Corn’ll, Stark Coun¬ 
ty. 310NW2d726 

61 Ind—Board of Trustees of Town (Now Gtty) of 
New Haven v Gtty of Fort Waynes 373 NEld 
1112, 268 Dad 415 

Aa dqiendliig on whatiMT daciakwi anpported by 
•nbataitial evidence 

Cal—Sofanmmv BoardofSup'nefSenJoaqiunCoon* 
ty, 295 P 2d 934, 140 CA2d 874. 

62 Fla—Loew V DadeOoniity, App* 188So2d869 
Miss^Boiid of Sup’ll of day Gou^ v. MeCarmick, 

42 So 2d 177, 2G7 Miss 216 

64. Anz^-Hazaidv Superior Court In and For Fima 
County, 310 P.24 830^ 82 Anz. 211. 

Oho-liliiinii v Hamtttoo County Bd of Zoning Ap- 
peah, 101 NE2d 388, 89 Ohio App 289. 

65. Record 

BL—SleoU 'V. Maeon Coonty Zoning Bd of Appeals, 
104NEid 612. 41110.539 
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Matters of procedure in second ap¬ 
peal are governed general statute 
relating to appeals in dvil actions.®®* 
65.5. Time of appeal controlled by aabtequent 

Idaho—Rydalcb v Olauner, 357 P2d lOH 53 Idaho 
108 

67 Colo—Tihonovich v WdliainB. 582 P.2d 1051, 
196 Colo 144 

Fla—Fumams v Santa Rou bland Authonty,' App, 
377 So 2d 983 

Oa—Lovett v Bussdl, 249 SE2d 86, 242 Ga 405 
Ind-^Bxown v State ex rd Bnme, 359 N E2d 608,172 
IndApp 31, tdi den 361 NE2d 1220, 172 Ind 
App, 31 

Or—McBwenv dackamas County Bd. ofCom’n, 576 
P2d 799, 33 Or App 321 

Tex—^Mdhd Oil Corp v Matagorda County I3rainage 
Diet No 3, OvApp, 580 SW2d 634, err gr 

Deference to board's decision 

Cob-^dhu V Miller, 594 P 2d 590,42 Colo App 97 

§ 97. Liabilities of Members 
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72 UJS—CJJS. cited la Shannon Fbedendcaburg 
Motor Inn, Inc v Hiolca, DCVa, 434 FSupp 
803,805 

Ot—Revda v Tift County, 219 SE2d 445, 235 Ga 
333 

La.—Strahan v FuMdl, SO So2d 805, 218 U 682 
Ma—CJ S. died in MiQer v Ste Genevieve County, 
358$W2d28,30 

N.Y—Steweit v. Schemert, 407 NYS2d 566, 64 
AD2d 699, app ditm 386 NE2d 109Q, 46 
NY2d 834, 414 NYS2d 123, ajOd 392 NE2d 
563. 47 NY2d 826, 418 N.YS2d 576 
Ohio-Van Scyoc v Roth, 205 NE2d 617, 2 Ohio 
Miic. 155 

Pa—In re Flmet, Coata and Fdrfaied Reoogmzances, 76 
D ft C 456, 3 Lycoming Co L R 1—Com to the 
oteof Saboctock V The New Amaterdam Cas Co, 
32 D ft C2d 753, 56 Mim 92, 44 Wadi Go 26 
Teb—Kelly v Galveston County, OvApp, 520 S W2d 
507 

WVa—Earl T Browder, Inc v County Court of 
Webster County, 102 SB2d 425, 143 WVa. 406 

Common lair goietna 

US—Shdlbume,Ihc v NewCutleCounty,D.CDd, 
293 FJ5app 237 

Viblatioii of constit n tloiial ii|^ 

Mns^Wimains v Waller, 295 So 2d 286 
Comity commissions not immime 
WVa.—Boggs V Board of Ed, of Clay Goomy, 244 
Sfi2d799, 161 WVa 471. 

Perjury of oonirty detectlTe not tuipotied 
Oa.—Wdhams v. Dykes, 317 SJ82d 661, 170 Ga App 
665. 

74, US^Rdberti v WiBiaiiii, CAMns, 456 F2d 
819, oert den. 92 set 83, 404 US 866, 30 
LEd2d llO-Cde v. Tntde^ DCMns. 366 
F.Snpp 1252. 

Qt.—Ndsoit V Wamwnght, 156 SB2d 82i 223 On 
429. 

B(mw--laattiigsr v. Black Hawk Oaumy, 175 N.W.2d 
374 

ldiiB,^--Ciaig y. Wheat. 54 So 2d 383, 212 Mus 258— 
State ex id Summer v Deaton, 382 So 2d 461,11 
^LR.4th813 

'MiaQt;r-<k>etsdiius v LaMch, 353 P.2d 87» 137 Mont 
465 

Nd>--TfU.S dted la Allen v Miller, 6 NW,2d 5H 
598, 42 Ndk 469^Ttiilea V County Bd of Sarpy 
Oouaty^ 200 N.W2d 13, 189 Neb 1. 
NY-Stewart v. Soheuert, 374 NY.82d 585, 84 
Ifise2d 672, aOd 382 NYS2d 558, 52 AD2d 
636. 

Board of OamnitB of Lake County 'v. Mentor 
T jgoona, Inc, 216 N.E2d 643, 6 duo Mac 126 


Pa—Com to Use of Sabocheck v. New Amsterdam 
Gas Co, 32 D ft C2d 753, 56 Mun 92, 44 
Wash Co 26—Cmn totheuseofSabochedt v The 
Amsterdam Cas Co. 32 D ft C 2d 753, 56 Mun 
92,44WadiGo 26 

Tenn—Jenkins v Armstrong, 211 SW2d 908, 31 
TennApp 33 

Not imimme unless performing basic govern¬ 
mental ftmetion 

US—Roberts V Williams,DCMus, 302 FSupp 972, 
sffS m part, remd m part, CA, 456 F2d 819, 
cert den 92 set 83, 404 US 866, 30 LEd2d 

no 

Respondeat snpmior doctrine held inapplicable 
US—Roberts V WiOunu, D.CMiss, 302 FSupp 972, 
sfTd m part, remd m part, CA, 456 F2d 819, 
cert den 92 SO 83, 404 US 866, 30 LEd2d 
110 

75 US—HbUifidd v McMahan, DCTenn, 438 
FSupp 589 

Cal—Ross V Superior Court of Sacramento County, 
141 CalRptr 133. 569 P2d 727. 19 C3d 899 
Ga—Central of Georgia R Co v Sdmadig Corp, 228 
SB 2d 165, 139 Ga App 193 
lowar-Genkinger v Jefferson County, 93 N W 2d 130, 
250 Iowa 118 

Mum —Lotshboudi v Township of Buzde, 258 
NW2d96 

Mus—Danids v Sones, 147 So 2d 626, 245 Muc 461 
Ohio—Ditmer v Board of Com’n of Montgomery 
County, App, 37 NE2d 404 
Old—Smith &igmeenng Works v Custer, 151 P2d 
404. 194 Old 318 

Statnte held not to create liability 
Ohio—Board of Omunrs. of Lake County v Mentor 
Lagoons, Inc, 216 N E 2d 643, 6 Ohio Misc 126 
Statute held remedial 

Mus—State ex id Fattersmi for Use and Benefit of 
Adams County v Warren, 180 So.2d 293, 254 
Mua 293, err over in part and sua m part 182 
So 2d 234, 254 Mus 293 

79 Nd).—Allea v Miller, 6 NW2d 594, 142 Neb 
469 

Ohio—Ditmer v Board of Gom*n of Montgomery 
County, App, 37 NJ82d 404—^Van Scyocv Roth, 
205 NE2d 617, 2 Ohio Muc. 155 

80 Cal—Uvinev Jessup, 326 P 2d 238, 161 C A 2d 
59. 

Cdo—Uber v Flor, 353 P2d 590, 143 Colo 205 
Conn—Rogenv County Com’is of New Haven Coun¬ 
ty, 106 A.2d 757, 141 Conn 426< 

Ga —HodgesV Youmaiu, 177SE.2dS77,122GaApp 
487, app after ramai;^ 200 SJ82d 157, 129 Ga 
App. 481. 

Ky —Fannm v, Davu, 385 $.W 2d 321. 
Ohio-Buikholder v Lauber, 216 NE2d 909,' 6 Ohio 
Muc. 152 
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82. U.S—Lyndiv. Johnson, C A Ky, 420 F 2d 818 

Cid.-B8iier v Ventura County, 289 P2d 1, 45 C2d 
276 

Fa.-4Cistlerv, Cuban County, 35 A2d 733,154 Pa Su¬ 
per. 299 

Was^Whatoom County v Schumtn, 121 P 2d 378, 
12 Wadi 2d 29a 

83 Ky-8imthv Campbdl, 286 $W2dS32-F■n- 
llmv Davis, 423 SW.2d 235. 

Ei^enditiire wdieegiieiitiy held illegal 

Old—State ex rd hfoiphy v Board of Com*is of 
Oklahoma County, 95 P2d 101, 185 OkL 652 

Statute held remedial, not penal 

Misiw—State ex rd* Patterson fiir Use and Benefit of 
Adams County v Wamo, 182 So2d 234, 254 
Mus, 293 , 

84 Ky—Tkhnbie County v.Mooie^ 275 SW2d 50- 
Thompion v Bieeken Oounty, 294 SW.2d 943. 

81 Rd-l{illV.S«andMuy,2SS.E.2d 604;223 NC 
193. 

ND—flohobnaverv Morton County, 267 N W2d 819, 


20 CJS 188 


Pa—Kjstkr v Carbon County, supra, n 82—Com v 
Rankin, 43 A2d 441, 158 PaSuper 12 

Acta held not within atatntea 
(4) Other acts 

Mus—Entnean v. King* 289 So 2d 913 
Old—State, for Use of Bd of Oounty Corn'll of Oredc 
County ex rd Jennings v Strange, 209 P 2d 691, 
202 Okl 11 

Tenn—Carter County v. Wilhams, 190 S W2d 311, 28 
TennApp 352 

Doidm iccomy ftom memlurs cdboud and ndptent 
of payment not permissible 
Ky -.Panmn v Davis, 385 S W 2d 321 
86 Anz—Cochise County ex rd Riley V Good, 453 
P2d 544,9 AxizApp 448 

Mus—State ex rd King v Harvey, 214 So 2d 817 
Wash—Whatcom County v Schuman, supra, n 82 
Net^igeiit mb ap propriation 
WVa—Powers v Goodwm, 291 SJB2d 466, ^ after 
lonand 324 SJB2d 701 

87. Judgment held proper 

Old—State ex id. Hubbard v Murray, 65 P2d 534, 
179 Okl 244 

Payment not unanthorlaed 

Old—State ex id Hubbard v Murray, supra 

88. Mus—State ex id Summer V Denton, 382 So 2d 
461, 11 ALR4th813 
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91 Colo—Davison v. Board of County Com’is of 
Park County, 585 P2d 315, 41 QdoApp 344 

93 US—Roberts v Wdliains, DCMus.. 302 
FSiqip 972, afid mpart,iemd mpart^CA,^ 
F2d 819, cert den 92Sa 83,404 U.S. 866, 30 
LEd2dll0 

Ark—McGhee v Glenn, 428 SW2d 2S8, 244 Ack 
1000 

Dd—ShdIbDiiie. Ino v Roberts, 238 A2d 331, 43 
DdCh 485 

Mum—Northeruaire ProducUons, Inc v Crow Wing 
County, 244 NW2d 279, 309 Mum. 386 
Mus-State ex id Kyle v Dear, 46 SoJd m 209 
Mus 268, sng err over 47 So 2d Isa 209 Mus 
268 

Nd>—Allen v MiHer, supra, n 79 
Tex—Wddi v Kent, QvApp, 153 SW2d 284-Ha^ 
wdl v Ward Oounty, avApp, 314 SW2d 868, 
err ref no rev err. 

Errors of Judgment 

Utah-BeU v Emm 429 P2d 819, 19 Utah 2d 214 
Pariah pbUoe Jnry 

La—Beacon Nat bn Co v Durand, App., 250 So 2d 
207 

94 Tex.—Wdoh v Kent, supra, n 93 

PiW» w* 

97 U K—CJjS. dtsd la SheDbume Inc. v New Cas¬ 
tle County, DCDd, 293 FSupp 237, 243. 

NJ—CJJS,dtsdlaTftMHamesIno.V Tcwmhipof 
Mansfidd, 393 A2d 613, 62a 162 NJSuper. 497. 
N.Y-Fdder v Foster, 448 N.YS2d 84, 86 AJ)2d 
766 

No ahaolnte legislative immanlty 

U.S—Ihomai V Youngfove, CACd., 545 F2d 1171. 

98 US—Mmr v County Gounod of Sussex County, 
DCDd, 393 F.S1IPP 915 

Anz.—Lee v Gdeman, 139 P2d 603, 63 Anz 45 
Mus—Roberts v Wdhams, D.CMus, 302 FSupp 
972, affil. m part, rand m part, CA., 436 F.2d 
819, cert den 92 Sa 83. 404 US 866, 30 
LEd2d 110 

Qualified not tiMOliite Immimity 
U,S—Kuzmidi V Santa Clara Oounty, CACd, 689 
F.2d 1345 

5 UK-Msdinm V Reudidt. DCMd, 158 RSupp 
401.afiU,CA,267F2d942, 

6 . Old^Lemons v Shipman, App, 541 P2d 28a 
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89. Officers hdd not constitiiftoiud offlcera 
Gal->KeUy v Kane. 94 P2d 384, 34 CalApp2d 588 
Fa—Com v Gothn. 11 Books 188, 53 Mus 166 
Va.—HUton v Amboitegr, 96 S E2<1 151, 198 Va 727 

91 Colo—Mdler v Munietpal Court of City and 
County of Denver. 380 P 2d 668. 152 Colo 130 

Constttntlonal Umitetton of dties not appUcabU 
to county 

Ky—Hbbelaw v Steidiens. 507 S.W 2d 462 

92 Cal—Oalli V Brown. 243 P2d 920. no CA2d 
764—Fbnlund v Fordund. 37 Cal Rptr 489. 225 
CA2d476 

Fh—State ex nd Mnrphy-McDonald Bolden* Supidy 
Co V Parks. 43 So 2d 347 

Ky—Vdth V Dunlap, 214 SW.2d 608. 308 Ky 386 
N J —Fanaro v. Township Oomnuttee of Ewing Tp. 80 
A2d 132. 13 NJr.Super 86-^tate hy State High¬ 
way Ocmunissioner v Union County Park Commis* 
non. 214 A2d 446. 89 NJ Super 202, app dum 
225 A2d 122. 48 NJ 246-CJ.S cltod In Pdls- 
tnixy V Board of Fireebolden of Monmouth Coun¬ 
ty. 356 A 2d 424. 425. 140 NJf Super 410 
N Y —Coyne v Albany County L^slatore, 397 N Y 
S2dS35.91 Mi8c2d 154 
NC—Hdlv Ponder. I9SE2d5.221 NC 58 
Fa.—Com ex id Foreman v Fampson, 143 A 2d 369, 
393 Pa 467 

S.C-l]judy V Fhoeia, 259 SE2d 115, 273 SC 677 
Teun—Tenpeuny v. Cannon County. 177 SW2d 817, 
180 Tenn 618 

Tex—Weaver v. Commistionen' Court of Nacogdoches 
Cbonty.ComApp, 146SW2d ITO, 135 Tex 611 

of offices 

Maia—Ddsn v SuSdk County. 37 N£ 2d 998. 310 
Mass 318 

Purpose of creation of office 

(2) Other mattera 

Ohio—Oampandla v Cuyahoga County, 387 NE2d 
254, 57 Ohio MIsc 20^ 11 003d 189 

Farttealar ftitntea lield valid 
(7) Oa.-Cny v Dism. 289 SE2d 237. 249 Oa 
159 

Md.—Ackley v Wicomico County Urban Services 
Cornmnsinn. 163 A2d 122, 223 Md 196 
Mmn—State ex xd Hennqnn County v Biandt. 31 
NW 2d 5. 225 Mum. 345 

Mo—State on Inf of WaUach v Loesch, 169 SW2d 
675. 330 Mo 989. 
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94, Board held empowered to create office 
Cal—Huks v Orange County Bd of Siq)*n, 138 Cal 
Rptr. 101.69 C A 3d 228 

Ga.—Stdhng v. Richmond County, 59 S E 2d 414. 81 
OaApp 571—Doner v Nomi. 244 S£2d 833. 
241 Ga. 230. 

DL-Paople ex td Hanxahan v. Beok; 301 NE2d 281, 
54ni2d561 

Fa^-Mtfte V Deitnck, 92 A.2d 681. 372 Fa. 102 
GotapHance with statnte required 
Md—Miller v. County Oom*» of Canon Countyi 172 
AJd867.226Md 105 

NY.-Cailahan v. Kambonr. 267 NYS2d 259, 49 
Miae2d280 

98 Ky—Vedhv.'nniidl210SW2d 930.307Ky 
, 575—Veith v. Dunlap siqxn. n 92 
NJ—Keenanv Board of Chosen Reeholdecs of Eiaex 
Coonty, 251 A2d 785, lOS NJSoper 271. 

98. Qa.—Thonqison v Hbnidiy. 221 SE2d 192, 235 
QI.S6L 

97. Mb^-43i«iiianv.Hbyt. 549SW2d869 
L NC--Bffiv. Soasbaty. 25SE2d 604k 223 N.C 
’ 193. 

3 U.S—Gentry v Howud. D.CTean. 288 FSupp 

. 1 

Pa.r-^Oallina ▼ Barton. 42 PaJ>iit ft Oa, 34a 


Tenn—Tenpenny v Cannon County, 177 SW2d 817, 
180 Tenn 618-Caklwen v Hams, 204 SW2d 
1019, 185 Tenn 209 

Ex officio office 

(2) Other cases 

Ark—Huggins v Wscaster, 266 SW.2d 58. 223 Ark 
390 

AhoUtion by adoption of home mle charter 
Fla—Chsse v Cowart, 102 So 2d 147 
Constttntlonal provision aboUshing offices 
Colo—City and County of Denver v Rinker, 366 P2d 
548, 148 Colo 441 

4 NY—Burke v Kent. 38 NE2d 500. 287 NY 

203 

Tenn—Kyle V Maicom, 178 S W2d 618,181 Tenn 57 

5 Cal—Brooks v Stewart, 218 P2d 56, 97 Gal 

App 2d 385 

Ind—Dortch v Lugar, 266 NE2d 25. 235 Ind 545 
Teun—Rdbmson v Bnley. 374 S W2d 382, 213 Tenn 
418 
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8. Connty treasnrer 

Ala—Compton v Marengo County Bank, 82 So 139, 
203 Ala 129—Covmgton County v O’Neal. 195 

50 234. 239 Ala. 322 

7. Change of county district 
Tenn—Byrd v Rhea County. 338 SW2d 545, 207 
Tenn 62 

$ Tex—Monenef v Gurley. Civ App. 609 SW2d 
863, eir ref no rev err 

9 Cal—Fresno County Emp Ass*n v Fresno Connty, 

51 Cal Rptr 841, 242 CA2d 828 

Mo —State ex rd Wahher v Johnson, 173 S W 2d 411, 
351 Mo 293 

Office created by legulatnre 

Gal—Kdlyv Kane, 94 F 2d 384. 34 Cal App 2d 588 

10 Ga—Rabun County Recreation Bd v Janard, 
256SBJd661, ISO OaApp 36 

La—Gnminanco v PxzEolato, App. 275 So 2d 88a 
aiqphcaticm den. Sup. 279 So.2d 690 
N Y —Terrible v Rockland County. 438 N.Y.S 2d 84a 
81 AD2d837 

SC—Greenville County Council v Adunoia 265 , 
SE2d 38, 274SC466 

Dhtifct court ordar declaring office of county auditor 
to be vacant was not an order abofashlng such offios— 
Tdbm V Serna, TexOiv.App, 277 S W2d 176, err ref 
no rev. err 

Condition precedmtt 

Fla-Dade County v Kelly, 99 So 2d 856 

11 Cd —Brooks v. Stewart, nqua. n* 5 

No power to abaolish h inqdled ftom power to cmisol- 
date—Kelly v. Kane, supra, n 9 

Stntnte pefiiii8stve» not numditory 
La—Stoker v Police Juiy of Sabine Panah, App, 190 
So 192 

Ohio—GunpaneDa v. Cuyahoga Connty, 387 NE2d 
234, 57 Ohio Miso 2a U 003d 189. 

When consoltdetfon effSective 

(2) Other deoaioiis. 

Cal—Kdly v. Kane, supra, n 9* 

La—Stoker v Pohoe Jury of Sabme Panah. supra. 

“SnipstitloH Md rsmevar of offioeit distinguished 
fiom consohdatiaiL—KeUy v Kane, soprs. n 9. 

15 Tex—Weaver v Gommissionem^ Court of Nacog¬ 
doches County. Com ^ip.. 146 S W 2d 17a 13S 
Tex 611 

18 cal— Brooks v Stewart, supra, n. 5 

§ 101. Appolntnient or ElecUon 

pege S94 

1?. Gnrtor county provlgtou proper 
Mb—State on Inihanation of Dalton ex rd Shepkyv 
Gamhla 280 S W2d 656, 365 Mb. 215. 


Statnte held valid 

Tenn—Weakley County Muniopd Elec System v 
Vick, 309 SW2d 792. 43 TennApp 524 

Power of county under charter to provide trans¬ 
portation penonnel 
Fla—State v Dade Gonnly, 142 So 2d 79 

18 Cal—Cldand v Superior Court of Men docino 
County. 126 P2d 622. 52 Cal.App2d 53a 

Me—Shdtra v Auger. 376 AJd 463 
Mo—State ex mf Ashcroft ex rd St Loms County v 
CBnen. App.610SW2d638 
Nri>—Dwyer V OmaharDonglas Public Bldg Commis¬ 
sion. 195 NW2d 236. 188 Neb 30 
NC—Hin V Ponder, 19 S.E2d 5, 221 NC 58 
Tenn—Donaihan v McMinn County, 213 S W2d 173, 
187 Tenn 220 

Wash—State ex id Ford v King County, 290 P2d 
463,47Waah2d911 

W Va—Riky v Board of Com'rs of Ohio County. 25 
SE2d497, 125 WVa. 545 

19 NJ—State, Dept of Human Servicea, Division of 
Public Wd&ie V Hudson County. Dept of Health 
and Social Services. 390 AJd 72a 161 N JSnper 
29. afia 409 A2d 1164, 171 NJSnper 433 

20 Cal—Handler v Board of Sup’rs of San Mateo 
County. 246 P2d 671, 89 C2d 282 

Tenn—Dykes v Hamilton County, 191 SW2d 155, 
183 Tenn 71—Peterson v Gxttsom, 250 S W 2d 3, 
194Tenn 26—Wilson v Wilhams, 250 S W2d 73. 
194Tenn 200-Ragonv T1uasher,253SW2d31 

21 Pa-Kotch v Westmordand Co.. 63 PaDist ft 
Co 174 

24 Ky-^lorv Robma, 199SW2d72S. 304Ky 
34 

Tenn—Weakley County Munuapd Elec System v 
Vidc. 309 SW2d792.43TetmApp 524 

25. tegal incunibeiit entitled to enjoin intei^ 
flerence with poaacnaton of office 
Tex—Stockwdl v Parr, CivApp, 3i9 SW2d 779, 
app dism 322 SW2d 615, 159 Tex 440 

A constitutional provision that no 
county office shall be filled otherwise 
than by the people or the county court 
IS violated by a statute changing the 
(hstricts of a county.*®* 

26.5 Byrd v Rhea County, 338 SW2d 545, 207 
Tenn 62. 

27. May adopt merit ayatem 
Colo—In R Employees m Connty Wdftro Depart¬ 
ments, 106 P 2d 464, 106 Colo 475 

Statnte held invalid 

Anz—Hmnandez v Frbhmiller. 204 PJd 85A 68 Anz 
242 

28 Cil—Nutter v Oty of Santa Mbnxca. 168 PJd 
741. 74 Cal App 2d 292 

Or—Bylund v Wbld. 557 P 2d 695, 27 OrApp 715 
Stricter qnaHflcationa than thoae required by 
dty diarter permitted 

NY—Snnthv Onondaga Connly Civil Semoe Com- 
muaon. 192 NYS2d 552, 24 Miso2d 305. 

Force and efliect aa law 

N.Y —Smith V Onondaga County Civil Service Com- 
musum, 192 NYS2d 552, 24 Miso.2d 303. 

The right of aggrieved applicants to 
a hearing by the civil service commis¬ 
sion concerning a promotion ezaminar 
tbn may be lost t^ugh the conduct 
of the examining offidi^.*’* 

29 A Official’s failiire to refer appeal to com- 

NJ-^Flanagan v. Dqiartipent of Civil Service 148 
A2dl4.29NJ 1 

30 PS—Lomoxv aaik,93AJd834.372Pi 355— 
Brown v Barer, GomPl, 3D ft C 2d 525. 5 
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Lyixming 34 -.I 11 reDdio£^24D &C2d630,74 
Yotk203 

Tenii--CHaa v. Sk»n» 281 S W2<1 397, 198 Tam 5S8 
Tex—Fadungv H Cbun^ Donocntic Executive 

Committee^ 534 SW2d 886 
ft rti e Hhrttu g ekctlen far epii cliitnieiit hdd valid exer- 
a$c of po«nr--Eand v Bold, 134 S W2d 

166, 175 Tern 350 

31« Stitete coBftnied 

Tam—Becider v States 280 SW2d 913. 198 Tom 
372 

ptge 895 

33 Moot—LaBorde v McGnth. 149 P2d 913. 116 
Mont 283 

Odd youn 

Wadi—State ex rd Gaixoll v Kmg County. 474 P2d 
877. 78 Wadi 2d 452 

35 Gal—HedHimd v Davis, 301 P2d 843. 47 C2d 
75 

3C. Fdhm to fDe lior office 
Tex—Paichman v Rodnguex, CivApp, 458 SW2d 
239—Gooxales v Kmght. CivApp. 458 SW2d 
529 

A candidate for two offices must 
seek election to each office separate- 

35.5 N.Y.>^Abate v Mundt, 305 NYS2d 102. 33 
AD2d66Q.affil 253 NE 2d 189,25 NY 2d 309. 
305 NYS2d 465. and 91 SCt 1904. 403 US 
182. 29 LEd 2d 399 

37. PetitioB for conteet held fnflldeiit 
Wis.—State v Hbeflmter. 35 Wis 393 
38 duo—State ex xd Shnver v Board of Com*n of 
BdniontQniity.74NE2d248.14801uoSt 277 
Va—Flemiiig v Andetaon. 48 SE.2d 269. 187 Va 788 
42 Mont—State V Rogte^ 257 P 1029, 80 Mont 1 
48 UjS—Heed v Haodden County. Tenn. DC 
Teon..468 FSupp 2 

Od-nnfofd V. State. 164 Gd.Rptr 264. 104 CAJd 
811. 

Md—BucUioltx V Hdl. 13 A2d 348, 178 Md 280 
PA—Appeal of Register of Win*. ConuFl. 54 Yoik 49 
Tom.—ChattanoosiHHaaultoa County Hospital Au- 
dionty V City of Chatanooga, 580 SW2d 322. 
Tex^-Canaks v. Uughlin, 214 S W2d451 
GoHnael for board 

Ohio—State ex rd Oomgan v Sanmatore, 423 NE2d 
105. 66 Obio St 2d 459. 20 003d 388 
46 Odo—Pnteihard v Board of County Oom'rs of 
Rio Blanco County, 204 PJd 156, 119 Colo 318. 
Fla—In re Advnoiy Opinion to Oovernor, 8 So 2d 26. 
150 Fk. 556. 140 AJLR. 1481. op supp 9 So2d 
172. 151 Fla 44. 140AXK 1492 
in— People ex rd Goodman v, Wabash R Co. 70 
NB2d 718. 395 BL 520 
Ky-Gookv FOia 358 S W2d 350 
MidL^—Rspert v Van Boren County. 295 NW. 63Q. 
296 Micih 240—Raven v Wayne County Bd. of 
SapH 162 N.W2d 897. 12 Mkh App 435 
Mb—Poadlv Buchanan County. 155SW2d 172. 348 
Mb 807 

Old—Adair County Excise Bd. v Board of County 
Gom*ts of Adair County. 438 P2d 484 
Tex—Millar v. El Faso Comity. OvApp. 146 S.W2d 
lQ27.xewd onoth gnls 150S W2d lOOOi 136Tex 
370—Cottle County v McChntodc A Robertsm. 
CivApp. 150 SW2d 134. or dism, judg cor- 
rect-^Andenon v Wood. 152 SWJd 1084. 137 
Tex 201. 



ta.^~]d]isgrove vl Odcadai Pansb Fdboe Jniy. App. 


200 So 2d 344 

47. Alh^-’Pnliski County v PnoA 171 SW.2d 296, 
205Aik 881 , 

Oar-MacNdn v Wertx, 30 SB2d 82a 198 C3a 47 
20CJ.S 1986 P P—7 


m—McFarlane v Hbtz, 82 N.£2d 65a 401 Bl 506 
Tenn-QigleV McCsnless,285SW2d 118, 199Tam 
128 

Tex —Canmissiooers* Cmirt of Naa^ploehes County v 
Weaver. CivApp. 141 SW2d 764. revd on oth 
grds. ComApp, 146 SW2d 17a 135 Tex 611 
Wis— Becker v Spieker, 62 N W2d 715. 265 Wis 605 
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48 Fla—Hardy v O’Otady. App. 159 So 2d 908 
NY—Miller v State. 17 NE2d 773, 279 NY 74 
Ohio—Kagennan V City of Dayton, 71 N E 2d 246.147 

Ohm St 313, 170 ALR 199 

Appeal 

NJ—Vanderwart v Department of Ovd Service. 117 
A2d 5. 19 NJ 34! 

No Teited right to appointment 
NY—D»Aniico v Leonard, 406 NYS2d 876, 64 
AD2d626 

49 Cal—Sterner v Darby. 199 P2d 429. 88 Ol 
App 2d 481. oert gr 69 S Ct 1494. two cases. 337 
US 929. 93 LEd 1737. cot dism 70 SQ 161, 
338 US 327. 94 LEd 144 

Statutes governing transfor of employees 
NJ—Gudgeon v Ocean County. 342 A 2d 553. 135 
NJ Super 13 

50 Tenn—Weakley County Municipal Elec System 
v Vick, 309 SW 2d 792. 43 Torn App 524 

51 Ala—Govmgton County v O^eal. 195, So 234. 
239 Ak 322 

Anz—Board of Supers of Manoopa County v, Woodall. 

586 P 2d 628, 120 Anz 379 
CaL—Steiner V Darby, supra, n 49—Handler v Board 
of Supers of San Mateo County. 246 P2d 671, 39 
C2d282 

Fla—Crandon v Hazlett, 26 So 2d 638. 157 Fk 574— 
State V Escambia County, 52 So 2d 125 
Idaho—pygert v Board of Com'n of Caribou Cbunty. 
129 P 2d 66a 64 Idaho 161 

Ind—Roberts v State ex rd Jada(» County Bd of 
Com’rs, 278 NE2d 285, 151 Ind App 83. 
Oho-Abbott V Myers, 251 KE2d 869, 20 Ohio 
App 2d 65—Randt v. Board of County Com*n of 
Geauga County, 406 NE2d 1101, 63 Ohio St 2d 
34. 17 003d 21 

Fa—Com ex rd Foronan v Hampsmi. 143 A 2d 369, 
393 Pa 467 

SC—Poore V. Oemrd. 244 SE2d 510, 271 SC 1 
WVa-Stateexrd.Dinges8V Scaggs, 195SE2d 724. 
156 WVa 588 

Foimer snthority of gnsrterly court repealed 
Tenn—Shelby County Bd of Oom'rs v Shdby County 
Quarterly Court; 392 SW2d 935. 216 Tenn 470 
Repealing statute held to confer power on board 
of Gommissloiiers ezdnsively 
Tenn—Shdby County Bd of Gom'rs v Shelby County 
Quarterly Court, 392 $W2d 935. 216 Tom 470 
Subject to reconsideration and change 
NY—Boisvert V Ontario County, 391 NYS2d49. 89 
Miac2d 183, afid, AJD. 395 N YS2d 617 

53 Kyr-Vothv Dunlap, 214 SW 2d 608, 308 Ky 
386 

NY—Board of Sap'rs of Seneca County V State Dqrt 
of Social Services. 294NYS2d 734, 58 Mi8c2d 
45,48 

Fa—Bowers v County Controller. 8 Seta R^ 1 
Tex—StookweQ v. Parr, OvApp, 319 S.W2d 779, 
app (ham.. 322 S.W2d 615, 159 Tex 440 
County jndge 
(2) Other matters 

Ky-Cook V Fibe^ 358 S WJd 350 

Tex-6tate v. Ramfidd, OvApm 523 S,W2d 453 

54 Mach.—Rxqiert v * Van Buren County, supra, n. 
46 

NJd—Taylor v Board of Com'n of Union .County, 
107 P2d 121.44NJd 609 

N Yr-ljpsoii V Kassan County, 242 N Y.S 2d 838. 40 
Mkold 146 

K C—Bill V Ponder, supra, n 18 
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County manager 

N Y —Sulh V Board of Sup'rs of Monroe County, 200 
NYS2d218,24Misc2d310 

ImpUed right to make proapectfve appointmeBt 
to flU vacancy 

La.—Faaanev Bosoo, App. 236 So 2d 601, i^iplication 
den 238 So 2d 357, 256 La. 757 

Right to rescind prospective appoiHtmente 
La—Facianev Bosoo; App. 236So2d601. ^iplication 
den 238 So2d 357, 256 La 757 

Comity deik 

Tex—Renfro v Shropahiff; CivApp. 566 S W2d 688, 
err ref n r e 

55 Ind—County Gouned of Bartholomew County v. 
Department of Putdie Wdfiue v. Barthbloa^ 
County, App. 400 NE2d 1187. 

NY—Koenig V Mbim. 393 N Y S.2d 653. 90 Mac 2d 
185, afid, A.D. 398 NYS2d 342 
Pa—Rodgers v. Washmgton County Inst Dot. 37 
A2d 6ia 349 Pa 357. 

56 Tenn—^Peterson v Onssom. supra, n 20—Ounr v 
State ex rd Armour 265 S W 2d 556, 196 Tenn 
256 

57 Pa.—Com ex rd. Foreman v Hampson, 143 A 2d 
369. 393 Pa 467. 
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58 Oa—MimNall v Wertz. 37 S E 2d 362. 200 Oa. 
429. M 37 S E 2d 365. 200 Ga. 433. 

Police Jury 

La—Miugtove v Cslc a si eu Fandi FOhoe Jury, App, 
200 So 2d 344 

59 Mb —State ex rd. Walther v Johnson, o^pn. n. 9 

60 Tenn—Wilhaitta v. Gothroo, 288 S W2d 698.199 
Tenn 618 

61 Oa—Robert V Steed, 60SE2d 134, 207 0a.41 
63 Temi—Townsend v Ray. 130 SWJd 94 174 

Tenn 63A 

65 Cd—Cuxphey v Superior Court In and For Lob 
A ngdes County. 337 P2d 169, 169 CA2d 261 
Ky—Focal Court Com'rs of Jefferson County v Jeflkr* 
ton -County Judge/Executivc; App. 614 8WJd 
954 

Md —Board of County Com'rs of Howard County v 
Moxky, 158 A.2d 895, 222 Md 113 
Mo —Powdl V Buchanan County, mpia. n 46 
NY—Voipe V Qty of New York, 32 NYS2d 828, 
178M1SC 243, mod on oth grds 35N.YS2d 233. 
264 App Div 289 

NC—Freeman V Board Oom'rs iff Mtooon County, 
7S£2d354.217NC 209-Hinv Fboder. supra, 
n 18 

WVa—Meador V Comity Coart of MicDoweil County. 
87SE2d72S. 141 WVa 96 

Appointments hdd valid 
Ak—Kmg V Smrth. 259 So2d 244, 288 Ak 215 
Ga.—Floyd County Bd of Coai'ia v Floyd County 
Ment System Bd.. 268 SE2d 651, 246 Ga. 44. 
Md—Walker v Board of County Oomts of Talbot 
County, 116 A 2d 393. 208 Md. 72. oert den 76 
set 18a 350 US 902. 100 LEd 792 
NH—Wheder ex rd. Boulanger v Mbrm, 35 A 2d 
513, 93 NJl 40 

N J —La Prik V Board of Chosen FtoeholderB of Un- 
Ktt County, 176 AJd 821, 71 NJ Super. 264. 
N Y—Waldstrdpber v. Michadian, 276 N.YS2d 758, 
52 Miio2d 711-Shaddiide v Cmtoh. 429 NY. 
S.2d 293.76AD2dl00aafia 421 N.E.2d 849.53 
NY2d77a439NYS2d357 
Or.—Purcell v. City of Portland. 579 P2d 269. 34 
Or App. 485 

Tennw—State at rel WoUb v. Henegar, 175 S.W.2d 553. 
180 Tom. 425. 

Appotntmaato hdd invalid 

NM—State ex rd Rives v. Hemng, 261 P2d 442,57 
NM 6C!a 

' N.Y.—GsEahan v. Kambonr. 267 N.YS2d 259, 49 
Mae 2d 28a 
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§101 COUNTIES 
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Pa—Com ex rd Maurer v Bone, 76 A2d 383, 365 
Pa 596 

67 Ark—Pulaski County v Price, supra, n 47 
Ohio—State ex rd Stevens v Mummey* 262 NE2d 
701, 23 Ohio St 2d 70 

Tenn—State ex rd Wolfe v Hen^ar, supra, n 65 
Tex—Weaver V Commusioneri'Own of Naco^toches 
County, supra, n 15 
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70 Or—Bylund v WoW. 557 P2d 695, 27 Or App 
715 

Tex •"^SonumssioiierB* Court of Nacogdoches County v 
Weaver, supra, n 47 

72. Contract not reqiiiFed to be entered on 

Oa—Polk County v Anderson, 158 SB 2d 315, 116 
OaApp 546 

74 NY—MidU v Shanklin, 270 NYSTd 778, 50 
Mise2d 460, afid 270 NYS 2d 400, 25 AD 2d 
925, afiTd 218 NE2d 897. two casea, 17 NY2d 
906^272NYS2d 130 

75 U S—Muir V County Council of Sussex County. 
DCDd, 393 FSapp 915 

NJ—^La Polls V Board of Chosen Freeholders of Un¬ 
ion County, 176 A 2d 821, 71 NJ Super 264 
Tenn—State ex id Wdfe v Henegar, supra, n 65 
Preeonptton in airport of Judgment inapplica¬ 
ble 

Tex —O omim sdoners* Court of Naooadoches County v 
Weaver, snpia, n 47 

77 US—Ecker v Oolialan. DCNY, 542 FSupp 
896 

Ala-^iUans v Jdhnian. 81 So 2d 365, 262 Ala. 689 
Idaho—Dygert v Board of Com*ra of Gsriboa County, 
flopra, tt 51 

N Y^Boaid of Sup*n of Seneca County V State Dept 
of Sooal Servioea, 294 NYS2d 734^ 58 Mi8c2d 
45,48 

Vfolation of public intereit 
N J—Bbggint v. Denver, 204 AJd 597, 85 NJ Super 
277 

Refbaal to appoint not abnae of difcietion 
NY^tradav Kdley, 380 N YS2d 48, 51 AD2d 
762 

78 Mont—State cx id Rnsdi v Board of CQm*ii of 
Yellowstone Comity, 191 P2d 670^ 121 Mont 
162 

No right to promotion 

Pla—Bowlin v. Dade County, App, 296 So 2d 602 
80. Aeeountiiig and refttontion 
Aik^Tedford v Mrais, 523 SW2d 1, 258 Ark 450 

83. Ky—Eitill County v Noland, 175 SW.2d 341, 
295 Ky 753 

NC-CJ.& cited fat Batbonrv Ooodman, 101SE2d 
696, 700, 247 NC 655. 

84. Fannie to im Ttcancy vitliin noaonable 
time 

Md—Walker v Board of Comity Corn’ll of Talbot 
County, 116 A2d 393, 208 Md 72, cert den 76 
set 180, 350 US 902, too LEd 792. 

§ 102, EHgibmiy 
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'87 Ul-^aHey v Don|^ County, D.Cam, 498 
FSupp. 1228 

Anz—Mkneopa County v Black, App, 506 P2d 279, 
19 AnzApp. 239 

IlL*"4PW|ile ex rd. Austm v Board of ComVs of Cook 
County, 45 N£Jd S91, 316 ID App. 621 
Ky-Aiboev Smhli, 3S0S W2d490 
TeL^-Stide v Ramfleld, CtvApp, 523 S.WJd 453 
OomariarioMr of aecoanto aa not ragntred to be 
lawyer 

.W.Vib^.8tattie»id.71iomv Lnit 175 S.S.2d 472,154 
W,Va.'3» 


88 Ala—McCuBongh v State ex id Bnrrdl, 352 
So 2d 1121 

Aru—McCarthy v State ex rd Harless, 101 P 2d 449, 
55 Anz 328 

CaL—Sterner v Darby, suina, n 49 
Ky—Dqiartment of Revenue ex rd Anphmv Turner, 
260SW2d658 

Mich—Pdaxowsbv Brown, 257 NW2d 211.76Mich 
App 666 

Mo —State ex mf NoUet ex rd McDonald v Moore, 
152SW2d 86, 347 Mo 1170 
NJ.—Moms County v State, Dept of Ovil Service, 
424 A2d8S2. 177NJSuper 25 
N Y —Board of Supers of Seneca County v State Dept 
of Social Services, 294 NYS2d 734, 58 Misc2d 
45,48 

Ohio—State ex rd Ranney v. Corey, App, 47 N £2d 
799-State ex rd Baiklow v Appd, 137 NE2d 
674, 165 (Buo St 498 

Pa—Commonwealth v Murphy, 31 DdCo 211 
Officer hftM Aif gihu 

(1) Cal—^Hefbog V Los Angdes County Qvil Ser¬ 
vice ConmuMon, 65 CdRptr 759, 258 CA2d 433 
Mum—State ex rd Hennepm Comity v. Brandt, 31 
NW2d 5. 225 Mum 345 

Old—State ex rd Heartsill v County Election Bd of 
Carter Comity, 326 P 2d 782. 

Or—State ex rd Powers v Wdeh, 259 P2d 112, 198 
Or 670 

WVa—Serge v Matney, 273 SE2d 818, 165 WVa 
801 

Officer held meUglble 

Cal-Oalh v Brown, 243 P2d 920, 110 CA2d 764 
Ky—Howard v Sarior, 204 S W2d 815, 305 Ky 504 
Or-Bylund v WoJd, 557 P2d 695, 27 Or App 715 
Pa-Com ex rd Tode v Yanoshak, 346 A2d 304^ 
464 Fa. 239 

Pnrpoce of statute 

Tex —American Indemnity Co v Red River Nat Bank 
m Claiksville, OvApp, 132 SWJd 473, err 
dism.judg conect 

De fimto officer 

Cal—Smith v Comity Engmeer of San Diego County, 
72CBlRptr SOI, 266 C A 2d 645 
Md—Miller v Comity Com*ri of CuroU County, 172 
A2d 867,226Md 105 

Residence regntrement constitntioiial 
NJ —Meicadante v. City of Paterson, 266 A2d 611, 
lllNJSuper 35, afid 275 A2d 44a 38 N J 112 
Wash —FhchnaTler v Tbunton County, 584 F 2d 483, 
21 WsahApp 280. 

Weight regnirement held proper 
Fla—Metropohttm Dade Comity v Wolt App, 274 
So2d 584, cert do. 94 Sa 849, 414 US 1116, 
38LEd2d743 

nung llnandsl dlsdofinn itatame^ 

Anz—Aimer V Superior Court of Arizona, In and For 
Puna Qnmty, 543 P2d 1107,112 Am 478 
Proriilon atrictiy construed 
Cil—Dohente v Loneiiaii, 130 OdRptr 919, 59 
CA3d914 

Dd—State ex id Wier v Fetermi, 369 A2d 1076. 

Hiir kngtii 

at.-~Sheppard v Dekalb County Ment Counoil, 240 
SE2d316, 144 QaJ^ 115 
89 NJ-SkoUn V. Woodcock, 373 AJd 1008, 149 
NJSuper 340 

Limited to sppoiiitod connty officers 
Pa—com ex id Foremaa v. Hampmo, 143 AJd 369, 
393 Pa. 467 

Tntcftf tad ■Hiwi pr i fn rr 
Tex^-Mim V. Bartletl; CtyAw^ 3-75 S WJd 94a al»^ 
Sop. 377 S W.2d 636. 

Charter regi d wme s t 

Gd^-Oage v. Alfisam 99 GhLRptr 95, 22 C A3d 85 
Striet Mritf^r rule bmpplkalile 
Anz^-^BdAitt v Aata, 54S P2d 58, 25 AxizJ^ 347 


Gcnmty detectiTes 

NJ—Humphreys v Passaic County Bd of Chosen 
Ftoehdden, 387 A 2d 1219, 159 NJSuper 258 

Residency not regnired 

US—Jenkmav McCollmn,DCAla,446FSiqip 667 
US—BiUmgton v Hayduk, DCNY, 439 FSupp 
975.afi'd.CA. 365 F2d824 
Wash—Tennent v Stacy. 291 F2d 647, 48 Wash2d 
104 

Exceptions is stotnte 

Fla.—Peters v Hansen, App, 157 So 2d 103 

Regniremeiit of Ctril Senrlce Department con¬ 
trols 

N J —Lavitz V Qvil Service Commission, 145 A 2d 17, 
52 NJSuper 158 

90 Oa-Onggers V Mcye^ 272SE2d 262, 246Qa 
578 

91 La—Ddly v East Fdiciana Parish, App, 6 So 2d 
699 

Legal registrstlon to vote not regnired 
Wash—Tennent v Stacy, 291 P 2d 647, 48 Wadi 2d 
104 

92 Oa—Hulganv. Thornton, 55 SE 2d 115,205 Qa. 
753—Lester Witte ft Co v Rahun County, 265 
SE2d 4^ 245 Ga. 382 
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94 Kan —State ex id Van Landingham v Cheatum, 
175 P2d 123, 162 Kan 248 

95 Kan —State ex rd Van Landingham v Cheatam, 
supra, n 94 

97 Fla—In re Advisoty Opuucn h> Governor, 15 
So 3d 765, 153 Fla 650 

Mb—State ex mf NbUet ex rd McDonald v. Moore, 
supra, n 88 

Pa—Rugde* v Moor^ 97 Pa Super 47—Brown v- 
Haier, 3 D ft C 2d 525, 5 Lycommg 34 

99 Ky—Smith v McDennott, 230 SW2d 63a 313 
Ky 184 

NY—Board of Sup’xs of Seneca Comity V State Dqit 
of Sooal ServiMS, 294 NYS 2d 734, 58 Miuc2d 
45, 48. 

Tex—State v Ramfidd, QvApp, 523 SW2d 453 

2 Ohio—State ex rd Barklow V Appd, 137 NE 2d 

S74, 165 Ohio St 498 

3 SJ>—Lmdnerv Diipont,4NW2d 807. 68 SD 

505 

Stotnte held bmdU 

US—Schott V Fonio(C^CAMd,51SF2d344 
Md—Board of Sup’rs of Electloiia of Pnnee Oeoxids 
County V. OoodseQ, 396 A2d 1033, 284 Md 279 

4 Cd—Bowen v.Loa Angdes Comity, 249 PJd 285, 

39 C2d 714, cert den. 73 Sa 1143, 345 US 
1002, 97 LEd, 1407 

Tenn-Hicks v Rhea County. 225 SW2d 544, 189 
Tenn. 383 

5. CiU-Yomiger v. Board of Sup*!!, of San Dkgo 
County, 155 Cd.Rptr 921, 93 CA.3d 864 

} 108. -Qualification 

a Ala.—Cooper v Hdnston County, 112 So 2d 49a 

40 AhLApp 192, cert den. 112 So2d 499, 269 
Ala. 694 

Cd—DoUeote v Longecgui, 130 OdRptr 919, 59 
C A 3d 914 

Certtficetoi of deetion 

Ya^-ltainf v Andenon, 48 S£2d269, 187 Va 788 

There is no constitutional require¬ 
ment that statutory qualitotiaon re¬ 
quirements be identical for all elective 
offices of conniy government*^ 

8J Neb^-Shear v Ooonty Bd of Corn'd^ Rock 
County, 195 NE.2d 151, 187 Neb 849 
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Other matters concerning the quali¬ 
fications of a county officer have been 
adjudicated* “ 

8.10 Utab-Gumon v Oaxdoer, 611 P2d 1207 

§ 104. -Official Bonds 

9 0«~Robertv Steed. 60SE2d 134^ 207 Oa 41 
m—Seaboard Snr Co v PttwiaCounty, 76 NEld 53, 

398 m 425 

Neb--Foote v Adami County, 80 NW 2 d 179, 163 
Nd> 406 

TeniL—Southeni Ry Co v Hamilton County, 138 
SW2d77a24TennApp 32 

piae901 

10 Cal-^Bany v Olenn County, 108 P 2d 81, 42 
CUApp.2d76 

13 Ind—Board of Com*n of Shdby Comity V. Hack. 

33 NE2d 367, 109 IndAfip 106 
14. Tom —Soothem Ry Co v Hamilton County, 
anpia,n 9 

18 Ind—Board of Com*n of Shdby County V Hack, 
iupra,n 13 

21 m—SeaboardSnr Co v PeonaCounty, anpta, n 
9 

24 Ind—Board of Oomnwaaioneri of Shelby County 
V Hack, aupca, n 13 

paa*W3 

34 lad—SoudafCom’nafShdlgrOoiiiiQrv Hack, 
aiqn, n 13 
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5L PreUmiiiny findliig of imtttdmey 
Waah—State eard Anatm v. Siqienor Court for What¬ 
com County, 97 P2d 171, 2 Washed 46 

No new bond ■eeeaniy 

AhL—Pitker v Jefibaon County CommiMion, 347 
So 2d 1321 

53, Not TMant ipfo focio 
Waalu—State cn rd Auatmv Superior Court for What¬ 
com County, supra, n 51 

§ 106. -Oath and Ckmunission 

88 Cal—Hirsdunan v Loa Angdes County, 250 
P2d 145, 39 C 2 d 698 

N Y—Oomma v. Ddaware County, 412 NYS2d 428, 
66 AD2d 966, qip after remand 422 N.YE2d 
533,73 AD 2d 698 

Employee 

Cal—Barry v Olenn County, supra, n 10 

LoyiUy osth 

CaL—Smith v County Rhgmeer of San Diego County, 
72CalRptr 501, 266 C A 2d 645 
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4L NY-Boisvert V. Ontario County, 391 NYS2d 
49, 89 Miac2d 183, afld, AD, 395N YS2d 617 
linbi iiw p|iiHe^bi e to “ em ployed* 

Ind—Mbdiyv Board of Com*ra of Vandexbur;^ Coun¬ 
ty. 186 NE.2d 18, 134lDdApp 175 

§ 106. Tenure and Holding Over 

47 NH—Mbrna v Gonzaka, 576 P2d 755, 91 
NM 495 

Tex^-^Dongei v. Beall. QvApp, 41 SW2d 531, err 
mf 

Per tfenier oonstitiitloiiil prodfion ooBstnied 
Ctl-^Townaeod v Loa Angdes County, 122 Cal Rptr 
500, 49 CA 3d 263 
(2) Ocher provmooa 

Kaar-Wan v Hannon, 443 P 2d 266, 201 Kan 598, 
600 

bAL-BoeUer v Bowen, 84 A2d 99, 198 Md 357 
Tenn—State ea ret Whutead v Moody, 596 SW2d 
811 


Charter comify profifkm proper 
Mb—State on Infonnati(» of Dalton ex rd Shqdey v 
OmnbIe,280SW2d656,365Mo 215 

Amendment 

Idaho-Jlaile v Foote, 409 P 2d 409. 90 Idaho 261 
Charter ooniify proviaion conatmed 
Pa—Kaxd V iriorto, 433 A2d 162, 61 PaCmwIth 
126, afid 466 A 2d 1346, 502 Pa 469 
68 US—BoufiBer V Ftank, DCNY, 389 FSupp 
502—Mmr v County Council d Sussex County, 
DCDel, 393 PSupp 915 

Cal —Younger v Board of Sup’ra, of San Dwgo Coun¬ 
ty. 155 CalRptr 921, 93 CA3d 864 
Del—Barr v Bla^one, Super, 13 A 2d 449, 1 Terry 
450 

Kan—Wan v Harnson, 443 P2d 266. 201 Kan 598, 
600 

Mo—State on Inf of Walladi v Loeach, 169 SW2d 
675, 350 Mo 989 

N.Y—Eadera v Roasi, 358 NYS2d 782, 45 AD2d 
447 

Conttnuance In office, etc. 

(2) Other cases 

Ala—Phalen v Fort, 95 So2d 401, 266 Ala 213 
NJ—Epatem v Long, 338 A2d 28, 133 NJSuper 
590 

Tenn—State ex rd Maner v Leech, 588 S W2d 534 
69. Oa—Stdhngv Rjchmoad County, 59 SE 2d 414, 
81 OaApp 571 

71 Fla—In re Adviaoiy Opnnon to Governor, 8 
So2d26, ISOFk 556, 140 ALR. 1481, (9 supp 
9So2dl72, 151 Fla 44, 140ALR 1492 

N Y—Apidicatxm of Dayton, 201 N.Y S 2d 33 
Pa—Com V Goahn, 11 Bodes 188, 53 Mun 166 
Wash—State ex id Carroll v King County, 474 P 2d 
877, 78 Wash2d452 

Latve of ahaenee for udlRary serfice.r—In re Adviao¬ 
iy Opumm to Governor, supra 
La —Stoker v Pdioe Juiy of Sabine Pandi, App, 190 
So 192 

Regular itatna to prodaioital employees 
Mibh—Connol 23 Am Federatmn of State, County 
and Muniotpal Emp, AFL-C30 v Civil Service 
Commiawon for Wayne County, 188 N.WJd 206, 
32 Mich App. 243 

Office auldect to general temve prodstons 
Mich—Raven v Board of Com*rs of Wayne County, 
250 NW2d 477, 399 Mich 585 

72 Cdo—In re Employeea m Comity Wdfore De- 
partme^ 106 P 2 d 464, 106 Colo 475 

Dd^-State ex rd Green v. Isaacs, Sqier, 171 A 627, 
6 WWHazT no 

NY—Hunt V Niagara County Bd of Sup’cs, 285 
NYS2dl58, 28AJ[>2dl076 

Abolttion of office 

On—Newsome v Richmond County, 271 SE2d 203, 
246 Ga 300 
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74k ConatUnthmal amendment hdd not retro- 
actifdy a^ed 

La—Musgrove v Calcaaiwi Panah Polioe Jury, App, 
200 So 2d 344 

A probationary employee may be re¬ 
move at any time during the probar 
tionary period if the probstimx mdi- 
cates that he is unable or unwilling to 
perform his duties satisfactorily.^*^ 

753 Pa—Gorderv State Qvil Service Caa mmo a, 
279 A2d 368, 2 Pa-Cmidth 462. 

79 Ga^-Stdbng v. Richinond Comity, wapn, n, 69 
81. PartlcBlar statate co ai t me d 
Abu-L 36 ev Wmaton County, 150 So 2d 706.274 Ala. 
581 

Mb^-Rtate n mC Taylor V CniiipC 0 D, 246 SuW 2 d 877 , 
362 Mb 199 
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NY—Patterson v Bmiy. 236 N.YS2d 862, affo 242 
NYS2dl77, 19AD2d591. 

SD.—Sdway v Schulta, 268 N W2d 149 
Statate IfberaOy constmed 
NY—Koenig V Mbrm, 393 NYS2d 653, 90 Misc2d 
185, aSd. AD, 398 N YS2d 342 

82 Fla.—State ex rd Watson v. Huilbert, 20 So2d 
693, 155 Fh 531 

83 Ga—Foster v. Brown, 34 SE2d 530, 199 Oa. 
444—Stdhng V Richmond County, supra, n. 69 

85. Hearing tribonal 

NY—Meed v Looney, 326 NYS2d 91, 37 AD2d 
847 

87. “Leaivei of abeence^ ooaatnied 
Cal—Socttl Workers Umon Loeil 535 v. Lot Angdei 
Comity, 75 CalRptr 566, 270 CA2d 65 
88 Ala.—OpuuonofthB Jusoces^ Inre^ 83 So2d714, 

263 Ala 653. 

Colo—Tureck v Board of Com'is of Las Ammaa 
County, 117 P2d 315,108 Colo 347 

No seniority ligbti in abaence of dril aerrice 

ssrttem 

Wash—State ex rd Ford v King County, 290 P2d 
465,47 Waah 2 d 911 

90 Tenn—GiEeapie V Rhea County, 235 SW2d 4, 
191 Tenn. 487 
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96 Ga—Stelhng v Riehmond County, supra, n 69 
98. NY—Boimtertv Ontario County, 391 NY32d 
49,89 Miic 2d 183, afld, A D., 395 N.Y $ 2d 617 
Pa—Ritenonr v Fence, 272 A2d 90(k 442 Fa. 1 
SC-43askisis v. Jones, 18 SE.2d 454, 198 SC 508 
OiaiiiiiaB as *^iffieer** iritbdn constitatbmal pi^ 
risbm 

Va.—Hndgms v HaU. 32 SB2d 715, 183 Va. 577 
Statate held Talid 
Q) other statutes 

Pa—Commonwealth ex id. Miller v Sommer, 164 A 
515, 309 Pa. 447 
Oyerrnled case 

Tenn—Hinord v Park, 370 SW2d 829 has been 
ovemled, the court hddmg that an officer dected 
a void dectuo does not contmne m office for 
any purpose—Southall v Bdlmgs, 375 S W 2d 844, 
213 Tenn 280 

3 Ala—State ex id Smith v Deasoo, 88 So 2d 674, 

264 Ala 596 

Ky-Mulhiu V Jones, 162 S.W2d 761, 290 Ky 796 
Mibh-^Hsfdi V Lmyman, 4 NW2d 84L 302 Midi 
472 

Ohio—State ex id Orace v Board of Ekctioiia of 
Ftanklm Cmmty, 78 N E 2d 38, 149 Ohw St 173 
Pa.-Ritenour v Pdice, 272 AJd 90a 442 Fa. 1 
Fbn stata to i y tenn 

US—Muir V County Coonefl oi Sussex County, D.C 
Dd, 393 FSupp 915 

NJ—Marvd v Camden County, 57 KM 455, 137 
NJL 47, fon 57 A.2d 45P, 137 NILaw 51 

Statate eonstnied 

Idahn-White v Young 397 P2d 756, 88 Idaho 188 

4. Idaho-Winter v Dsvib, 152 P2d 249, 65 Idaho 

696 

Ind—Lake County Efeeboa Ed v State ex xd E^tesn, 
68NJB.2d787,224Ind.46S 
Moot—LsBOfde v McGrath, 149 TM 913,116 Mont 
283 

NJ^-Raflfartyv Schatzman, 194 A2d 588, 81 NJSo- 
per 58; afld 194 A2d 591, 81 NJSuper 64. 
Tcxr--StQGfewdl V. Parr, OvApp., 319 SW.2d 779. 
app dsm. 322 SW 2 d 615, 159 Tex. 440 

Not regnired 

AhL—Thomasm v Florenoe^ 388 So 2d 994 

5, Fbu—In re Advisory Opunou to the Ogivanor, 214 

So 2d 473. 

7 Fla.—State ex id Landis v Baxter, 165 So 271, 
122 Fla. 312 
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Ohio-State ex rd McKee v Ricep 72 N.E 2 d 102,147 
Ohio St SOS 

8. On death of incnmbent, atttac re-election 
Minn —State ex rel McMahon v Enckson, 294 N W 
373. 208 Mmn 402 
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10 Ind—Lake County Election Bd v State ex rel 
Eyearsp Hipra, n 4 


§ 107. Abandonment of» and Vacan¬ 
cy in, Office 

13 Ala—Parker v JefTenon County Commission, 
347 So 2d 1321 

N M —State ex id Walker v Dilley, S28 P 2d 209, 86 
NM 796 

AbandomneBt not shown 

Ala—Lyk v Wmaton County, 150 So 2d 706, 274 Ala 

Ala—Parker v Jefferson County Commission, 
347 So 2 d 1321 

Me—Duquette v Metnll, 42 A2d 254, 141 Me 232, 
138 ALR. 1181 

NC—State ex rd Roberta v McDevitt, S7 S E2d 655. 
231 NC 458 


FaUnre to qaalify, as creatliig recancy 
NY—Boisvert v Ontario County, 391 N YS 2 d 49 , 89 
Misc2d 183.afFd., AD, 395 NYS2d 617 
17 NC—HOI V Fonder, 19 SE2d 5 , 221 NC 
38—Reeman v Board of Com’rs of Madison 
County, 19 SE2d 9. 221 NC 63 

19 Mo—State ex mf Taylor V Cnmoton, 240 SW 2 d 

877, 362 Mo 199 

20 Ccflo-Feopfe v Bnlow, 310 P2d 339, 135 Goto 
249 

Not fncated automatfeally 
Cal—Pearson v Lot Angdes County, 319 P 2d 624^ 49 
CX2d323 


23. Jndidal detenninatlon 
Oa.—Hagood v Hamnck, 157 S E 2 d 429,223 Qa 600 
25 Cal —MoCoy v Board of Sup*ri of Los Angeles 
COonty, 114 P2d 369, 18Qd2d 193 
26. Ohio—State ex rd Trago v, Evans, 141 NE 2d 
663, 166 Ohio St 269 


Absence Of soldier 
(3) Other cases 

Ala—State ex rd Bland v St John. 13So2d 161,244 
Ala 269 


Fla,—bi re Advisoiy Opmion to Governor, 8 So 2d 26, 
150 Fla 336, 140 ALR 1481, op supp 9 So 2 d 
172. 151 Fla 44, 140 ATLR. 1492 


§ 108. Resignation, Remoral, and 
Suspension 
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32 Gd—Pearaon v Los Angdes County, 319 P 2 d 
624, 49 C2d 323 

La—Waten v Kant; App, 235 So 2 d 222 , application 
not oomidered, 239 So 2d 173. 236 La. 793 
Mdrf—Board of County Goin*rs of Howard Comite v 
Mioxley. 158 A. 2 d 895, 222 Md. 113 
NJ-Angelov. Shapiro, 403 A 2d 496, 168 NJ Super 
459. 

N Y—SuDi V. Board of Snp*zt of Monroe County, 200 
, hLYS 2 d 218, 24 Miso 2 d 310—Apdicatiafi of 
Dayton, 201 N,YS 2 d 33 

Ofato-rJohnaon v. State, Dept of Admtnistcxtive Sexyio* 

«^ 375 NJE2dl268. 54 01noMiiC.7, 8 003d 
,248, 

Pd-l!i,^*Dini«i36D * C 448. 88 Put* Leg J 9 
IW-^Aldnoh v Dallas County, CwJ ^, 167 S.WJd 
56(^ < 



(QOdier 

AlST-Ikj V. Andrews, Ala., 188 Soid 3523, 279 Ala 
563 


Flxmg conqndsory returement age 
Dl—Sibley v Health and Hospitals* Govenung Com¬ 
mission of Cook Cotmty, 317 NE2d 642, 22 Ill 
App 3d 632 

No standing to come into conrt 
Oa—Capes v Morgan, 218 SE 2 d 764, 235 Oa. 1 
Mich —Dubisky v Civil Service Commission of Wayne 
County, 315 NW2d 543, 112 Mich App 362 
Constitntlonal rights not yiolated 
US—English V Powell, CANC, 592 F2d 727— 
Hoch V Fayette County, D C Pa, 541 F Supp 778 

33 Cal—McCoy v Board of Sup’re of Loe Angdes 
County, supra, n 25 

Ga—Barrow v Polk County, 262 SE2d 514, 152 
GaApp 149 

Ill—Brown V Sexncr, 405 N E 2d 1082, 39 Ill Dec 947 
85 Ill App 3d 139 

Mum—State ex id Lund v City of Benudn, 295 N W 
514. 209 Minn 91 

NJ—Harvey V Board of Chosen Freehokkis of Essex 
County, 133 A 2d 10, 30 NJ 381 
NY—Eagrni V Livon, 40 NE2d 635, 287 NY 464 
Pa-Jacobs v Com, 377 A 2 d 1289. 32 PaCmwIth 
101 

Act extending retirement syston 
(2) Act construed and apphed —Williams v Contrib¬ 
utory Retirement Appeal Board, 24 NE2d 525, 304 
Miss 601—Davis v Retirement Board of Middlesex 
County, 43 NE2d 330, 312 Mass 115 

Qvfl service 

Cal—Schn e ider v Ovil Service Commission of Los 
Angdes County, 290 P 2d 306, 137 C A 2d 277— 
Fresno County Emp Ass*n v Fresno County, 51 
Cd Rptr 841, 242 C A 2d 828 

Mere self-desliiqj; with connty maiifffrfAnf 
grounds 

Iowa—State v Bartz, 224 NW 2 d 632 
36 NY —Eagan v Livou, supra, n 33 

35 In<U-Beesley v State, 37 NE2d 540, 219 Ind 
239 

NM—Brown v. Bowling, 240 P2d 846, 56 NM 96 
Power to dismiss Indniles power to suspend 
N J—Thourot v Board of Chosen Freeholden of Hud¬ 
son County, 84 A 2 d 662, 16 NJSuper 347 
Anthonty to discipline mdndes antiiority to 
demote 

Ala—McMahan v Yeddmg, 120 So 2d 429, 270 Ala 
504 

36 U.S—Clark V Campbell, DC Ark, 514 F Supp 
1300 

Tenn—State ex rd Lawson v Farmer, 225 S W2d 60. 
189 Tenn 276 

Tex—^Dunbar v Brazoria County, Civ App, 224 
S W 2d 738, enor refused 
43 C J p 662 note 14v 
Probatlanery employees 
US^ohnson v Kkinknecht, D.CMo, 423 FSuod 
1186 

Snmmsry discharge not prednded 
La—Laqw v St Charka Parish Police Jury, App, 363 
So2dX240 

NJ—Gampbenv Ailantm Ckonty Bd. of Eredioldecs, 
367 A.2d 912, 145 NJSnpcr 316, afU 385 A2d 
311, 158 N JSnpear 14 

37 Cal—Cuipbeyv Superior Court In and For Los 
Angeks County, 337 P2d 169. 169 CA2d 261 

Standing to contest special eleo- 
UoTu removed firom offi^ upon 
his conviction of fraud m pubhc office 
hcjlsB standing to interfere with a spe¬ 
cial election to fill Idiat office.^* 

33^5 MiiB."p-CaiDbest v Conumadmieis of 

of Jackson Ooanty, 416 So 2d 683 ovrerufang Jolliff 
V Stated 215 So.2d 234^ JothSTv WilkhMon County 
Board of Election Om*n» 215 So 2 d 240 and 
Wilkmaoa County Board of Simerviaott v, JdhK 
’ 230fSo2d6I 


39 Md —Ulnch v Board of County Com'rs of 
County, 365 A 2 d 43. 278 Md 432 

Resignation pursuant to stipulation at disdpU- 
nary proceeding vahd 

N Y —Osborne v Nassau County, 393 N Y S 2d 69 57 
AD2d 551 

County employees may quit at any¬ 
time.^’ 

403. Holder of temporary dvfl service status 
Cal—Globe v Los Angdes County, 329 P 2 d 971, 163 
CA2d 593, af!d 80 SO. 527, 362 US 1 , 4 
LEd2d494 

Conduct held not res^nation 
N J —Cumberland County Welfere Bd v Jordan. 193 
A 2d 666 , 81 N J Super 406 

Effect of resignation 

Pa—Schmidt v Retiranent Bd of Allegheny County, 
145 A 2d 692. 394 Pa 105 

Request for leave of absence held not resfgna- 
tion 

Pa—Powdl V Retirement Bd of Allegheny County 
246 A2d no, 431 Pa 396 

Intent to resign presumed 
Pa—Powell V Retirement Bd of AllMheny County. 
246 A2d 110,431 Pa 396 

Position voluntarily terminated 
Pa—Powell V Redrement Bd of Allegheny County, 
246 A2d 110,431 Pa 396 

Transfer to another rabdivisioii not realgnatiim 

NY—Gaigal v Suffolk County, 416 NYS 2 d 656 
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41 US—Ruppert V Ldugh County, DCPa, 496 
FSupp 9 ^ 

Cal—Hanley v Murphy, 255 P2d 1 , 40 C2d 572 
Cok—C J S. rated in Toreck V, Board of Oom’a of Las 

Animas County, 117 P 2 d 315, 316,108 Cbk) 347 
Fla—In re Advisory Opuuou to Governor, 8 So 2d 26, 
150 Fla 556, 140 ALR. 1481, op aupp 9 So2d 
172. 151 Fla 44, 140 ALR 1492—McKim v 
McNayr, App, 168 So,2d 78 
Oa.—Floyd County Bd of Com’rs v Floyd County 
Ment System Bd, 268 SE2d 651, 246 Ga 44 
m—atad m Macaluso v West, 352 NE2d 382, 
385, 40 01 App 3d 392 

Ky—Cook V Rhe, 358 SW 2 d 330-O*Bryaiit v 
TheobakL421 SW2d571 

La—Stoker v Police Jury of Sabine Rmdi, Apo. 190 
So 192 

Me—Shdtra v Auger, 376 A3d 463 
Md—DiOrazia v County Executive for Montgomery 
County, 418 A 2d 1191, 288 Md 437 
NH—HiUsboiouflh ConnW v Beanheu, 302 A 2d 110. 
113 NH 69 

NJ—Keenanv Boato of Choseu Fteeholdera of Essex 
County, 255 A 2d 786, 106 NJSuper 312 
NM—Mata v Montoya^ 569 P 2 d 946, 91 NAI 20 
NY—CJjS. dted m Bosco v Onodia Cbunty, 435 
NYS2d 876, 878, 106 Miso2d 872. 

Pa—Gonunonwealth ex rel Honhhen v Flynn, 34 
A2d 59, 348 Pa. 101, 

Toul—J ordan v State ex rd Wilhanu. 397 SW. 2 d 
383, 217 Tena. 307 

Utah—Andenon v Utah Connty, 368 P 2d 912. 13 
Utah2d99 

WVa—State e* rd Archer v. County Court of Wirt 
County, 144 SE 2 d 791, 150 WVa. 260 

Removal by anthoilxed officer under dtreetton 
of snp^or is act of officer 
OL—Pianger v Break, 9 GalRptr 293, 166 CA2d 
551, cert dan. 81 S.Ct 1919, 366 US. 96A 6 
LEd.2dl256. ' 

42 Ala^-Opim<»ofthaJtoticc^lhie^6io2d714v 

^ Ala 653 

Cal-Oxley v. Orange Oomny, 39 GalRptr 697, 228 
CAad 620 - 
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La-^Stoker v Fdioe Juiy of Sa b i n e Panah, supra, n 

NH—Wheeler ex rd Boulanger v Monn. 35 A2d 
S13,93NH 40 

Hiridttr of fmporary ciTfl lervlce statu 
Cal—Globe v Los Angeles County. 329 P2d 971, 163 
CA2d 593. aflH 80 SQ 527. 362 US 1. 4 
UBd2d 494. 

43 Ala—Opuuon of the Justices. In re. 83 So 2d 714> 
263 Ak. 653 

La.—Waters v Karst, App, 235 So 2d 222, appheabon 
not ooniideied, iup^ 239 So 2d 173 
N Y —Boaco v. Onoda County, 435 N Y.S 2d 876, 106 
Mug 2d 872 

45 Miss—State ex rd Patterson V BoaxdofSap*iBof 
Prentiss County, 105 So2d 154, 234 Miss 26 

Old —L'Aoquanus v Hampton, 642 P 2d 1143 
NsgMIoii of anthority held invalid 
Mkfa-finback V Romney. 156NW2d 549.380Mich 
209 

46 Ala—Ex parte Damdl. 76 So 2d 770. 262 Ala 
71 

m—Brown V Sexner,403NE2d 1082, 39mDec 947, 
85 HI App 3d 139 

Ky—Stuart v. Combs, 360 S.WJd 144 
Mass-Davis v School Cmnimtter of Somerville. 30 
NE,2d 401, 307 Mass, 354 

N J —La PoUa v Board of Chosen Freeholders of Un¬ 
ion County. 176 A 2d 821, 71 NJ Super 264 
Ohio—Abbott V Myers. 251 NE2d 869, 20 Ohio 
App 2d 65 

Tex—Anderson v Wood, 152 SW2d 1084, 137 Tex 

201 . 

WVa—State ex rd Archer v County Court of Wirt 
County, 144 SE2d 791, 150 WVa 260 

Attendance of all menibera not required 
N J -Nero v Board of Chosen Frediolders of Camden 
County, 365 A2d 479, 144 NJSuper. 313 

47 La.—Giammanco v Pizzolato, App, 275 So 2d 
880, apidication den, Sup, 279 So 2d 690 

48 Ohio—Hogerman v City of Dayton, 71 N E 2d 
246, 147 Ohio St 313,170 A.LR 199 

Fa—Amesbuiy V Luzerne County Inst Di8t,366 A2d 
631, 27FaCmwlt£ 418 

49 NY —Jones v Dutchess County Board of Child 
Wd&re, 202 N YS 235, 208 AppDiv 701 

Tex—Childress County v Saehse^ CivApp, 310 
SW2d414,etr ref, no rev. err 312SW2d 380^ 
158 Tex 371 

50 Cal —Cupertmo Samtsry Dist of Santa Can 
County v Board of Snp’rs of Santa Can County, 
25CaLRptr 8. 208 CA2d52 

Oa—Gray v Dixon, 289 SB2d 237. 249 Ga 169 
Mo-Stateexrd Wahnerv Jofansoii. 173SW2d411. 
351 Mo 293 

Tex—Childress County v Sachse, CivAiq), 310 
SW2d414, err ref no rev err 312 SW2d 380, 
158 Tex 371 

Approval of pecwnuiel board not necenary 
Ala—Cheek V Vulcan Li^ A Aoc Ins Go.Civ,290 
So,2d 654,52 A3aApp 192, wnt denied 290 So 24 
658, 292 Ala 715 

Under other statutes the proceeding 
is brought by the county attorney.®* 

52.1 Pa—Hazd v DTono, 433 A2d 162, 61 Pa 
Cmwhfa 126, afld 466 A 2d 1346, 503 Pa 469 
Proper ezetdae of anthurity of coanty attorney is a 
condition precedent—In re Kagtysma, 39 Ifow 4 
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55 tg—*»«■ tavaUd where not submitted to. or 
aooepted by. county board.—McCarthy v Stale ex 
pd. Hariesa, 101 P 2d 449, 55 Aim 328 

56 US.—Young v Brasheacs, CAHI. 560 F2d 
1337 

V Andrews. 188 So2d 523. 279 Ala 563. 
m-CJJS. dtod la Macduso V. West, 352 N E 2d 382, 
385. 40 HI App 3d 392 


Ind —Beedey v State, supra, n 35 
NJ—De Marco v Board of Chosen Freeholders of 
Bergen County. 115 A 2d 635, 36 NJSuper 382, 
aSd 121 A2d396. 21 NJ 136 
Tex—Donges v Beall, CivApp, 41 SW2d 531, eir 
ref 

Power to remove fior reftual to aecomit for 
performanoe of public tmst 
N Y —Zeidler v Board Sup'rs of SuEoIk County, 312 
NYS2d 776, 35 AD2d54 
57 Ky-O’Bryant v Theobald, 421 SW 2d 571 
60. Snq^ension 

Fla —Metropolitan Dade County v Mingo, App, 339 
So 2d 302 

Mich —Sumeiacki v Wayne County, 92 SW2d 325, 
354 Mich 377 

Mo ~J>uke v Meissner, App, 417 S W 2d 505 

61 Wash—King County v Carter, 586 P2d 904, 21 
WashAi^ 681. 

62 m-CJ.S.ctt»dmMacalusov West.3S2NE2d 
382, 385. 40 m App 3d 392 

NJ —Cumberland County Wel&re Bd v Jordan, 195 
A2d 666, 81 NJSuper 406 

63 Pa—Com ex td Wilson v Berry. 11 Fay Co 
LegJ 150,40Mun 156 

Tex—^Lamb v State ex rd Johnson, QvApp, 267 
SW2d28S 

64 US-Beanv Darr.DCNC. 354 FSupp 1157 
-Clark V Wedca, DC 111,414 FSupp 703 

La—Giammanco v Pizzolato, App, 275 So 2d 880, 
application den, Sup, 279 So 2d 690 

65 Cal—Pamah v Ovil Service Commission of 
Alameda County, 57 CalRptr 623, 425 P 2d 223, 
66C2d260 

67 Ga—Smith V Board of Com’rs of Roads A Reve¬ 
nues of HaU County. 259 S E 2d 74^ 244 Oa 133 

NH—IhieAsh,311 A2d 304. 113 NH 583 
Utah-Anderson v Utah County. 368 P 2d 912, 13 
Utah2d99 

68 Aik-Jones v State, 149 S.W 56. 104 Ark. 261. 
Ann Cas 19140,302 

pege9U 

71 US-fieanv Darr, DCNC, 354 FSupp 1157 
Ky—Stuart v Combs, 360 NW2d 144, 

WVa—Konp v Boyd, 275 SE2d 297 
75 Md—Bennett V States 24 A 2d 786, 180 Md 406 
Mass,—Essex County Retirement Bd v Contnbutory 
Retirement Appeal Bd, 173 NE2d 627, 342 Mass 
322 

Tex—Trevmo v Barrera. QvApp. 536 SW2d 75 

Under some statutes a county offeer 
who faOs or refuses to take a pre¬ 
scribed loyalty oath shall be re¬ 
moved.’’* 

75.1 N.Y—Comma v Delaware County, 422 NY 
S2d 533, 73 AD,2d 698 

Statute strictly constmed 

Hawau~-Jn re Kageyama, supra, n. 521 

likewise, a county employee may be 
required to disclose information rela¬ 
tive to loyalty as a reasonable condi¬ 
tion for retaining public employment 
notwithstanding possible self-incrimi- 
nation.’” 


75JI Cal—Globe v Los Angdes County, 329 F2d 
971, 163CA2d595.afid SOSCt 527, 362 US 
l,4IJBd2d494 

76 NY-Or«s v KaOty, 392 NY$2d 88. 56 
AD2d847 

Old—L’Aoqnaitusv Hampton, 642 P2d 1143 
Groniids snffirieiit to waimnt removal 
(1) Mo—State ex mf Stephens v. Fletchall, 412 
SW2d423 
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(1(Q Other grounds. 

US—PhiOipB v Adult Probation Dept of Qty and 
County of San Flraiieisoo, G A Cal. 491 F 2d 951— 
Heizbrun v Milwaukee County, CAWis, 504 
F2d 1189 

Cd—Fresno County Emp Ass’n v Fresno County, 51 
CalRptr 841,242 C A 2d 828—Swan V Cml Scr> 
vice CommiasKm of Mendoemo County, 94 Cal 
Rptr 236, 16 C A 3d 710 

Fla.—Metiopohtin Dade County V Connzo, App, 212 
So 2d 891—Metropditan Dade County v Muun, 
App, 295 So 2d 704 

Ga—Cavender v Dekalb County Ment System Coun¬ 
cil, 258 SE2d 763, 151 OaApp 108 
ni—^Myen v Code County Pdice and Correeboiis 
Ment Bd. 384 NE2d 80S, 23 HlDee 898, 67 
m App 3d 223 

Ky—O^iyant v lliebbald. 421 SW2d 571 
N J —De Marco v Board of Chosen Freehokfats of 
Bergen County, 121 A2d 396, 21 NJ 136. 

NY—Fecherv KeQy. 248 KYS2d 957. 20 AD2d 
906. mod onotb grda 214 Nfi 2d 793,17 N.Y 2d 
521, 267 NYS2d 517 

Ohio-Fleming v Myers, 240 NE2d 511, 15 Ohio 
Misc 205. affd 251 NE 2d 869, 20 Ohio App 2d 
65 

Tenn—Gillespie v Rhea County, 235 SW2d 4^ 191 
Tenu 487 

Tex—SuDivan v States OvApp, 572 SW2d 778, err 
ref no rev err 
Unanthorized ahnnee 
Fla.—Koemg v Tyler, App, 360 So 2d 104 
El-Mackv Cook County Pdice, 418 NE 2d 788, 49 
niDec 768, 94 m App 3d 227 
PoUceman recommendtag attoniqy for employ¬ 
ment 

NY-Colucciv Guido, 406 N.YS 2d 549, 64 AD 2d 
626 

77 US—Flnkd v Branti, DC NY., 457 P.Supp 
1284, a£M CA, 598 F2d 609, aild 100 SQ 
1287, 445 US 507, 63 LEd2d 574 
NY—Doblerv Kaplan, 211 NYS2d 96, 27 MBK;2d 
15—Zeidler v Board of Snp'n of SuflbDc County, 
312 NY.S2d 776, 35 AD2d 54. 

Acta not oonatitiiting gnnmda for removal 
(7) US—Laydenv Costello. DCN Y. 517FSnpp 
860 

Gal—International Asa'n of Fire Fighters, Local No 
1396, AFL-aO V Merced County, 22 GalRptr 
270, 204 CAJd 387—Roeenfield v Milcoliii. 55 
CalRptr. 505, 421 P2d 697. 65 C2d 559 
Oa—DeKalb County v Deason. 151 SE2d 472, 114 
OaApp. 363 

Mo—State ex mf Stephens v Ftotcball, 412 SW2d 
423 

Nev —Buckingham v FtfUi Judictal Dist Court m and 
for Mmerel County, 102 F2d 632, 60 Nev 129 
N J —fiiUsbuiy v Board of Chosen Freeholders of Non- 
mouth County, 337 AJd 632, 133 NJSuper 526 
On—Tanory v Qvil Service CommissKm of Multno¬ 
mah County Rural Fue Protection Dist No 10, 
5S9P2d 523,28QrJVpp 323. 

Utah-State v Jones, 407 P2d 571, 17 Utah2d 190 
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The '^clear and present danger** dex^ 
trine has no application to activities of 
coanty employees where the sanctions 
impost are suspension or dismissal 
from public service.®’ 

S33 Qd—Plunger v Break, 9 CaLRptr 293, 186 
C A 2d 551, cot den 81 SQ 1919.366US 964, 
6LEd.2d 1256 

The mere fact that a county pohee 
ofScer is not indicted by the grand 
jury fbr an alleged crime does not 
mean he is immune from departmental 
disdplme.®*’ 
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S4J K.Y-Oould V Looney, 304 N YS2d 537, 60 
Mw2d 973,iiK)d onoth gnb 311NYS2d69S, 
34AD2d 807 

Failure of the county to give warn¬ 
ings under a work role which provided 
for disdplii^ action after a specified 
number of inactions is no defense to 
one who has committed repeated viola¬ 
tions of the same rule.***® 

MwlO Wis—State ex leL Kfosner v. Milwaukee 
County Civil Service Commisaon, 2(n N W 2d 13, 
36 Wis 2d 438 

85 Fla.—Metropolitan Dade County v Corooo, 
App, 212 So 2d 891 

HI -CJ.S. etted in Macaluio v. West, 352 N B 2d 382, 
385,4QIllAppJd392 

Ind-Beedey v. Stirte^ 37 NE2d S4a 219 Ind 239 
Ky^nTeflbioo County Foliee Ment Bd v. Arnold, 
App,S93SW2d 103 

Ohio-^Adlmis v. Myers, 239 N E 2d 239, 1S Ohio Misc 
91.affd 251NE2d 869,20OhioApp2d65—Ab¬ 
bott V. Myos, 251 N E 2d 869,20 Ohio App 2d 65 
Fa^lu re Turner, supra, n 32r-.Petncctonc v Ovd 
Service Commisiion of Philadelphia County. 1 Fa. 
Dist &Co 284 

Tex—State ex rel Downs v Harney, supra, n 32r— 
Obddrctt Oonnty v Sadhse, OvApp, 310 SW2d 
41A err ref no rev err 312 S WJld 38(^ 138 Tex. 
371 

W.Va—Wyiong v Wslden. 52 SE2d 392—Daugherty 
V Elbs, 97 SE2d 33. 142 WVa. 340 

Cal -Kelly v. Kane, 94 P 2d 384, 34 Gal App 2d 588 
Qnad-erfiiiiiiil prooeedlQg 
Hawaii—In re Kageyama, supra, n 521 
Actioa dencwifnatod ag dvfl actfon 
Tex-Meyer v Tnnks, 360 S W 2d 518 
Hearing officer 

NY-CuteUi V Dihwth, 413 NY.S2d 448, 67 
AD2d975 

86 U$—Eodieott v Huddleston, CAIU., 644 F2d 
1208 

Gsl—Olobe V Los Angeles County, 329 P 2d 971,163 
CA2d 595, afld 80 SQ 527, 362 US 1, 4 
L.Ed2d494 

Ihd-^iaiiiert v Meeks, 384 NE.2d 114a 179 Ind 
App 209 

Mo—^Duke V Mdssner, App, 417 S W,2d 505 
Mont—Rater v YeiQowstoiie County, 627 P 2d 845 
Smpeaiion of police officer wttbont hearing 
NY—Could V Looney, 304NYS2d 537, 60 Miac2d 
973, mod. on oth gids. 311 NVS2d 695, 34 
AD2d 807. 

Dfanrinal without hearing 

US—Mmr v County Oomieil of Sussex County, D.C 
Del. 393 FSupp. 915 

Pa—Amedraty V Lozenie Comity Inst Dist,366 A2d 
631,27PuOnwltfa 418 
POfttenninatioa evidenriny henring 
NJ—Campbell v. Atlantic County Bd of Fireehdlders, 
367 A.2d 912, 145 NJStiper 316, affiL 385 A2d 
, 31], 158 NJ.Super 14 

87» U.S-Abbott V Thetfbrd, D.CA]a., 354 FJSupp 
128a levd. on oth grds., CA, 529 F.2d 695, vao 
' on oth grds 534 F2d 1101, cert den 97 Sa 
1598, 430 U.S 934, 51 LEd2d 804 
An^-Onffin v Denton, 130 P 24 96, 61 Anz 454 
Fla^West v Board of County Com'rs, Monroe Coun¬ 
ty, App»373 So 2d 83 

Mo.—TeKmann v. Qvil Service Conmnssmn of St 
Lods County, App, S646 W3d226 
NX^ThouroC v. Board of ChoMn Fitdholden of Hud- 
,IK» GDunty. 84 AJd 662,16NJSttper. 347 
KY<-«iwa v, Looney, 244 NEJd 243, 23 NYJd 
3^,296NY.S2d 760 , 


Ohio-Flemiiig v Myeis. 240 NE2d 311, 15 Ohio 
Miae 205, affd 251 NE2d 869, 20 Ohio App 2d 
65 

Pa-^Ambronv PtnUrf^lphia rivil Sennee CornmiMion. 
422 A2d 223, 54 PaCmwlth 488, app after re¬ 
mand 458 A2d 1053. 73 PaCmwhh 628 
Tex—Jordanv Crudgmgtoii, 231 SW2d 641, 149Tex 
237—Trevmo v Barrea, CivA{ 9 , 536 SW2d 75 

CriMs-examittatioii 

US—Daniel v Porter, DCNC, 391 FSupp 1006 
Ind—Yunker v Porter County Shells's Merit Bd, 382 
NE2d 977, 178 Ind App 364 
NY-Luffagv Petenon,281NYS2d 879.28AD2d 
887 

Strikes by public emptoyees 
Ohio-Abbott v Myers, 251 NE2d 869, 20 Ohio 
App 2d 65 
Case remanded 

NY-Ora v Kdley. 384 NYS2d 863, 53 AD2d 
671, app after remand 392 NY.S 2d 88,56 AD 2d 
847 

Pretennination hearing 

Ga —Cavender v Ddcalb County Ment System Coun¬ 
cil. 258 S E2d 763. 151 CHlApp 108 
Mont-Lovdl v Wol^ 643 P2d 569, 197 Mont 443 
NY-Petnllo v Bates. 391 NYS2d 183, 56 AD2d 
577, app dism 373 NE2d 371, 43 Ny2d 826, 
402 NYS2d572 
Floll eridentlary hearing 
NJ—Camdirilv Atlantic County Bd of Freeholders, 
385 A 2d 311, 158 NJ Super 14 
Most be ihir and free ef bias 
NY—Horton V Ames, 427 N.YS 2d 845, 75 AD 2d 
853 

Reinstatienient required 

NY—Tanner v Nassau County, 450 N YS 2d 733, 88 
AD2d661 

88 Ind—Yunker v Porter County ShenfCs Ment 
Bd. 382 NE2d 977, 178 Ind App 364 
Md—^Widomskiv <3uef of Police of Britimoie County, 
397 A2d 222, 41 Md App 361 
Reason not required to employee hired at wOl 
US—Mason v Ddawan County, DCFs, 331 
FSupp 1010 
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91 Mo—Goodman v McNalty. Aiq>, 558 SW2d 
310 

NH-Silva v Botsch, 437 A2d 313, 121 NH 1041 

Ezcesslye punishment 

NY-Luftigv Petenoii,281NYS2d879,28AD2d 
887-Short V Looney. 310 NYS2d 523, 34 
AJ32d 676, affd, 272NE2d 892, 29 N.Y2d 578, 
324 N Y$2d 309— Boddie v Westchester County, 
339NYS2d 692,41 AD2d 546,8frd 307NE2d 
47, 33 NY2d 835, 351 NYS2d 975— Deegan v 
Frank, 359NYS2d 839,46 AD2d 658-Ssvdlo 
v Frink, 368 NYS2d 51, 48 A D.2d 699— Peres 
v Frank, 373 NY92d 649, 49 A D 2d 925, rwd 
356 NE2d 1231, 40 NY2d 868, 3S8 NY.S2d 
272 

Fimishment not diqproportkmnte to offense 
NY-AUeyne v Frink, 381 N.YK2d 104> 51 AD2d 
994 

94 RY^-AlauidUv M]lls, 393 NYS2d 162, 89 
Mis&2d 1002 

98. Pethton held insnffidsnt 
HawauT-In re Kageyama, supra, n 52.1 
Nev—Bnckinriumi V Fifth Judicud Dist Court m and 
for Mmetal County, supra, n. 77. 

Material allegations of the petition 
must be proved independent of the al¬ 
legations of the petition.^'^ 

993. WVa^-Daugherty v Day, 116 SJB2d 131, 145 
WVa 592 

1 ni—Brown v Sezner, 405 N£ 2d 1082,39 m Dec 
947, 85111 App.3d 139 


N Y —Zodler v Board of Sup'ts of Suffblk County, 312 
NYS2d 776.35 AD2d54 
2 NY-Buttacavob v Guido, 399 NYS2d 47, 59 
AD2d891 

Wash—KmgCounty v Csrter, 586 P2d904,21 Wash 
App 681 

Burden of proof 

Mich — Filarowaki V Brown, 257 NW 2d 211,76 Midi 
App. 666 

NY—Tate v Beckman, 77 NYS2d 366, 273 App 
Div 906 
Presmnptions 

Mich —Pilaxowski v Brown, 257 NW2d 211,76 Nhch 
App 666 

NJ—Thourotv Board of Chosen Friehdden of Hud¬ 
son Oonnty, 84 A 2d 662, 16 N J Super. 347 

Eridenoe held sufficient 

(1) Mo—Monoe v Nations, App, 568 SW2d 805 
Neb-State v Jones, 275 NW2d 851, 202 Neb 488 
N Y —Zeidler v Board of Sup'n of Sufiblk County, 312 

NYS2d 776,35 AD2d54 
Ohio—Adkinsv Myers,239NE2d 239, 15OhioMisc 
91. affd 251 NE2d 869, 20 Ohio App2d 65 
Wia—State ex rd Meisner v Milwaukee County Qvil 
Service Gommusioo, 202 NW.2d 13, 56 Wis2d 
438 

(2) Nev—Hardison v Cannany, 304 F2d 1, 88 Nev. 
670 

(4) To show other matters 

HI —Brown v Sexner, 403 N E 2d 1082,39 HI Deo 947, 
85 HI App 3d 139 

Mo—Duke v Meiasna, App, 417 S W2d 505 
NY—deary v Fnmk, 391 NYS2d 149, 55 AD2d 
952 

Evidence held insnfftdmit 
Ala.—Civil Service Bd of Tuscaloosa County v Knmt, 
Civ, 357 So 2d 991 

Mo—Goodman v McNally, App, 558 SW2d 310 
NY—Tate v Bedcman, supra, n 1 
Pa—Harvtyv Retirement Bd of AUeshoiy County, 51 
Mim 311, 108 PL J 103 
Preponderance of evidence required 
Tex-Mtyerv Tunica, 360 SW 2d 318 
No infisrences of mlscondnct to be drawn tnm, 
assertion of privilege against selMncrinrina- 
thm 

NY—ZeuHerv BoardafSup'rsofSnffolkCounty,312 
NYS2d77a 33 AD2d34 

Hearsay 

Md-Redding v. Board of County Comls fbr Fnnoe 
Oeorgda County, 282A2dl36,263Md94yoert 
den 92 SC 1791, 406 US 92a32LEd2d 124 

5. Penalty reasonaUe 

NY—Buttaoavoh v Frank, 381 NYS2d 107. 51 
AD2d 999. 
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6 Fla^Mriropohtan Dade County V Maddox, App, 
220So2d 927—Klemv Metrc^dhtan Dade Coun¬ 
ty, App, 217 So2d 155, app after remand 229 
So 2d 589 

Ind—Yunker v FOrter County ShetdPs Ment Bd, 382 
NE2d 977, 178 Ind App 364 
La—Mesama v. Rapidea P)^ Police Jury, App, 373 
So2d745, wntdeo,Si 9 , 376 So 2d 1268 
NYw-Santorav D*EIia. 363 NY,S2d 651. 47 AD2d 
634 

Tenn—Huddleston v City of Mufteesborob 635 
SW2d694 

Tex—Meyer v Tunics, 360 $W.2d 518 
PQiwtttiiig pr oi^adliig B to new hoard far heating 
denovo and dectaliwi 

NY—Swift y Westchester County Paxk Coanussion, 
236 N.Y.SJId 499, 18 AX>2d 711 

Sospenshm shbatttnted tor dtsmtsial on review 
N.Y-Short V Loonqy, NElZd ^ 29'NYAr 
'578, 324NYS2d 309 
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SaMi iMiplledk to irglMtloaa^ 

»“'-*n^ ».MoiiliOiii«y Cooler, 19S A 2d 593,233 
Md. 134 

of appetl ofliBcti tanniiittioB of em- 

Alt-—Cheek v Ynkan Ub ft Acc Ins Co, Qv, 290 
&2d6H32A]s^ 192, wnt denied 290 So 2d 
658, 292 Alt. 713 

Beview comity nuuMger 
Fit—Metropolittn Dide Comity v hCim, App, 295 
So 2d 704 

Review not bound by heiriiig 

Fit —Mdfopdhtiii Dsde Cmuity v Mtrnsa, App, 295 
So2d704 

Tcet of right to obtrin rcflew 
Colo—Ntdctn V Mem System Conned for County 
Departments of Social Servicea, 545 P. 2 d 1061, 36 
ColoApp 362 

Ky^p-Dirvall V Hdm, App . 623 S W 2 d 234 

Not empowerad to bring action for 

riew 

Cola—Martm v Distnct Coart In and For Montrose 
County, 350 P 2 d 8669 191 Colo 107 

Fine anibetltiited for ^*—-**^^ <ni leriew 
NY—Burnet V Ftonk, 413 N.YS2d 449, 67 AD 2 d 
974 


Perfoetion of appeal 

Fbk—Murray v Metropolitan Dtde County, App, 382 
So2d884 

7 Alt—Grant V CrtyofMdbile,282So2d29l, 291 

Alt. 458 

d NY,—MastcObatustt v Eaaex County Park Gom- 
muaioii, 215 A2d 345, 46 NJ 138 
limited reriew 

Fla—Metropohtui Dade Coanty v Stdn. 296 
So 2d 643 

9 Me—Rush v Aroostooic Comity, 447 A2d 478 
Md—Pmioe George's County V Fkhey, App, 345 A2d 
102, 28 MdApp 312 ' 

Mirii-^Leiter v Spreen, 270 NW2d 493, 84 Midi 
App 689 

10. TInie baned 

NY—Mastrosimone v Flcank, 378 NYS2d 785, 31 
AD2d727 

14 Ak—Gnntv GUyofMbbile,282So2d291,291 
Alt. 458 

in—Mack V Cook Comity Pohea 418 NE.2d 788, 49 
nLDec 768, 94 m App 3d 227 
Ind—Yunkerv Porter Comity Sheriffs Mem Bd, 382 
NE2d 977, 178 Ind App 364v 
Mo—Duke V Meusner, A|^, 417 S WJd 505—Hane- 
bnnk v Parker, App, 506 ftWJd 455 
NY-So«t V Looney, 244 NE2d 243, 23 N.Y.2d 
329, 296 NYS2d 760-8snton v. D'Elia, 363 
NYS2d651,47AJ32d634 
Wash— Kmg County Y Carter, 586 P2d 904,21 Wadi 
App 681. 

Qaeetioii to be detwniiined fa Artide 78 pro- 
ceedlag 

N.Y-—Zeidlerv Board ofSn^rsafSnfiRilkCOmi^, 312 
N.YSJd776,35AD2d54 

Sea Jndkata not applicable 

NY—Rynoe v Wenmdn, 440 NYS.2d 302, 82 
AD2d884 

15 Ann—GnfiBn v Deaton, 150 P,2d 96 

Fk-—Metropolitan Dade County v. Kkm, App, 229 
So 2d 389 

Md—Widomila V OuefofPphoe of Baltnuore Comity, 
397 A2d 222, 41 MdApp 361 
Mo—Monce v. Nabooi, App, 368 SW2d 805 


NJ—Ndov Board of Chasm Ftesiioldera of Gsinden 
'County, 365 A2d 479, 144 NJS.uper. 313 
17 Ak<--Gnmtv CrtyofMdn]e^282So2d29L 
Ak.4S8 * 

Arm.—Gnffin v Denton, 150 P2d 96. 


Go—GnflBn v Tift County, 251 SE2d 262, 242 Ga 
746 

in—^Myers v Godi County Pdice and Corrections 
Mem Bd. 384 NE2d 805. 23 EIDec 898, 67 
lUApp3d223 

Ind—P<^ V Manon County Sienffs Mem Bd, 301 
NEJd 386, 157 Ind App 636 

Reriew of focti with regird to weight of eri- 
dence not penaiaalble 

N Y — Z e idle r v Board of Sttp*rs of SufoiOc County, 312 
NYS2d 776, 33 AD2d54 

Remand 

FhLF-MetropQlitan Dade County v Stan, App, 296 
So 2d 643 

Mb—Monoev Nations, App, 368 SW2d803 
Oredibility of witnewet 

m—Made V Cook Comity Police, 418 NE2d 788, 49 
mDee 768, 94 01 App 3d 227 

The determination may be set aside 
only when clearly contrary to the over¬ 
whelming weight of the evidence.^* “ 

18.10 Mo—Duke v Memner, App, 417 SW2d 
505 

Wefght In probattre yalne 

Mo —Hanebnnk v Parker, App, 506 S W 2d 455 

19 NJ—DeMarco V Board of Chosen Freeholders 
of Beigen County, 115 A 2d 635, 36 NJ Super 
382, sffii 121 A2d 396, 21 NJ 136 

Reinstatement An action lies to 
obtain reinstatement*^ * 

19.1 Fk.—West V Board of County Com'rs, Monroe 
County. App, 373 So 2d 83 

N J —Tfaourot V Board of Chosm Prediolders of Hud¬ 
son County, 84 A2d 662, 16 N JSuper 347 
NM—Mata v Montoya, 369 P2d 946, 91 NM 20. 
Laches 

Fk.—Metropolitan Dade County v Petmaon, App, 311 
SoJd 119 

NY-Perumn v Test, 125 NYS2d 353, 282 App 
Div 330. 

Pkadiiig 

NY—Pangbum v Phumner, 320 NYS2d 578, 36 
AD2d883 

No implied power In refiew board to recom¬ 
mend reinstitomeBt 

Cal—Bogaclu v Board of Sup'n of Riverside County, 
97 CaIRptr 657, 489 P2d 537, 5 C3d 771, oeit 
dm 92 set 1301, 405 US 1030, 31 L Ed 2d 488 

Reftisiiig refautatoment not abase of diacretioa 
NY—Sutton V. Fnnfc, 378 NYS2d 783, 51 AD.2d 
729 

A county employee is entitled to re¬ 
instatement when no legal cause is 
shown for his discharge.*’^ 

19.2 Ghl—Harte v.-Loa Angdes County, 151 Gal 
Rptr. 88, 87 CA.3d 419. Cert dm 100 S.Q. 
426, 444 U.S 925, 62 UBd2d 322, reh. den 100 
8a69A444US 1027, 62 L Ed 2d 662 

NY—Hbfton v, Ames, 427 NYS2d 845, 75 AD.2d 
853 

Accraed badk pay and rights 

Fk—Victor V Stnrhenn, App, 380 So 2d 1319 

Nev—&idisoa v Carmany, 504 PJd 1, 88 Nev. 670 

Vacation rights not r ecoier dM e 

Nev—Hardisoa v Gumany, 504 P 2d 1, 88 Nev 670 
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Back piy for time snapended 

NY—Fegert v Mulroy, 363 NYS2d 67, 80 Mac 2d 
236 

21 Ark—White v Chotaid, 152 SW2d 352, 202 
Ark 692 

Csl—San Diego County v Milotz, 260 P2d 282, 119 
CA2dSupp 871 

Ky—Bates v Oremup County, 138 SW 2d 463, 282 
Ky 268—Smothers v WaShmgton County Fkoal 
Court. 170 S W2d 867, 294 Ky 35 
Mo—C J.S. etted in Miller v Webster County, 228 
SW2d 706,708 
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Tenn 182 

Statnto inapplicable to county otfloen and em- 
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NJ—De Maroo v Board of C h oaen Ftteholdea of 
Bergen County, 121 A 2d 396, 21 N J 136 

Comity officers and employees 
Mmn—SpanWiug v Boerd of Comity Coai*rB, Kandi¬ 
yohi Comity, 238 NW2d 602, 306 Mum 512 
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24 Ohio—Maddm v Bower, 234 NE.2d 357, 20 

Ohio St 2d 135 

Implied contract 

Wash—Kerr v Kmg County, 259 P2d 398, 42 
WaahJd 845 

Im p airmen t of Tested eontractnal rlg^ 
Cal->Fiazier v Tbkre CounQr Bd of Retirement, 117 
OslRptr 386, 42 CA3d 1046 
NJ—Giorno v South Brunswick Tp, 406 A2d 175, 
170 NJ Super 162 

26 Fa.—Berks County Instmmou Dist v Schoener, 
117 A 2d 74a 383 Pa. 210 

26 —Stale ex rd White, for Use and Benefit of 

Bd of County Com'rs of Grady County v Beeler, 
327 P2d664 

29 Cal—Pipkm v. Board of Sup'is of Shasta County, 
147 Csl Rptr 302, 82 CA3d 652 
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Cal—KeUy v Kane, 94 P2d 384v 34 Cal App 2d 388 

Compulsory leare of sbaeace without pay 

(1) Rule of oonmamonea valid 

Wis^—State ex rd Paika v Grots, 66 NW 2d 331, 267 
Wjs 595 

(2) Reftisal to suspend rule not discnmmatory 
Wis—State ex id Parks v. Gross, supra. 

30 La.—McCdlitter v Police Jury of Sakne Psikh, 
App, 197 So 303, fon 197 So 307, xdi den 197 
So 661 

Tex—Stratton V liberty County, Ov App , 582S W2d 
252, err ref no rev err 

31 Va^Tenung V Anderson, 48 S E 2d 269,187 Va. 
788 

32 Md —Miller v County, Com'rs of Caixbn County, 
172 A 2d 867, 226 Md 105. 

36 Ark^LaiDanv.Stoitli,478SWJd741, 2S2Ark. 
290 

Cal—Acton V Henderson, 309 P2d481, l50CAJd 1 
Oa.^Colenian v Kiley, 225 SEJd 273, 236 Ga 751. 
m—MbFntkitov Hbtz, 82 NE2d650,401 UL 506— 
Bond of Ed of Ebmcntaiy School Dist No 2 of 
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323 

Mo—Coleman v Jackson County, 160 S W2d 691, 349 
Mb 255 

N Y —Scune v County Legtekture of Ene County, 395 
N Y SJd 952, 90 MkcJd 764. 

Pa—Sunon v. County of Allegheny, 87 FittsbLegJ 
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Wm—S diultr V Milwaukee County, 26 NW 2 d 26(X 
230 Wif 18, 
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Ww—Feavd v. City of Appleton, 291 N.W 830, 234 
Wm 483 

Vacation pay 

Od—Venyv Eckd. 143 P2d 394, 61 Cal App2d 593 
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37 . Tex—Widuta County v Roinnaon, 276 SW 2 d 
309, ISS Tex 1 
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S.C 194 

Tex—^Robmaon v Wichita County, QvApp, 266 
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Cal—Wibon v Board of Retuement of Los Angeles 
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County, 277 P2d 977, 73 Wyo 222 
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289 N W 873, 137 Neb 434 
46 . Ky—Otoss v Rosa, 183 $.W 2 d 547, 299 Ky 
383 

50 Ala—Fteeman v, Jeffexacm County, 334.$ 0 2d 
902 

Kan—State ex rd Bradley v Board of County Com’rs 
of Johnaon Coonty, 302 F 2d 342, 180 Kan 168 

51 Ala.—Fteeman v Jefibrson County, 334 So 2d 
902 

Ky—Oross v Ross, supra, n 46 

Neb—Shambangh v Buffido County, supra, n 43 
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392 
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62. Ah—Stone v. State ex rd Goetx, 8 So 2d 208, 30 
AhApp 489 

Colo—Van Ckave v Board of County Comers of Ad¬ 
ams County, 518 P2d 1371, 33 Colo App 227 
Fla—State ex rd Knott v Lee, 197 So 681, 144 Fla 
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817. 

in— McFiarhne v Hbtz, supra, n 36 
Mum—Amdahl v FUfanoce County, 2S8 N W 2d 869 
Ohio—State ex rd Gromwen v Myen, 73 N E 2d 218, 
*80 Ohio App. 357 
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414. 81 OaApp 571 
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Ind—State V King, App, 413 N £ 2d 1016 
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Cal 2d 258 
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1016 
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County V Winder. TexCvApp, 140 SW2d 972 
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Pa —Snnon v County of All^eny, supra, n 26 
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N Y—Lipson V Nassau County, 242 N YS2d 838, 40 
Miac2d 146 
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Fa—Thompson v Fisscl, 86 PaDist A Co 546, 67 
York Leg Rec 69 

Deduction of dues 

Cal—Sacramento County Emp Oiganixation, Local 22 
Service Emp Intern Union, AFl^O v SaciBr 
mento County, 104 Cal I^tr 619, 28 C A 3d 424 

Laok of due process procedures won’t Inyalidate 
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Ky —Holachw v Stephens, 307 SW 2d 462 
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Ky—Holachw v Stephens, 507 S W.2d 462 
Absence of Statutory sutfaorizattmt 
Colo—Evert V Ouxen, 549 P 2d 791, 37 Colo App 402 
64 El—McFarlane v Hotz, supra, n 63 
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Ga—^Nrst Nat Bank of Atlanta v Mann, 88 S E 2d 
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Ga—First Nat Bank of Atlanta v Mann, 88 SE2d 

361, 211 Gt 706, 
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Ga. 63.oonf to 149 SB2d 153, 113 Ga.App 355 
N J-^tate^ Dept of Human Senocea, Diviiion of Pub¬ 
lic Wdfuev Hudson County, Dept oTHeaUhand 
Social Services, 390 A2d 72a 161 NJSnper 29, 
affil 409 A2d 1164^ 171 NJS^. 433 

Detenninatiott of amouitt 
CU—Alameda County Emp Ass’n v Alameda County, 
106 Cal Rptr 441, 30 CA3d 518 
Ga.—Ihmt Nat Bank cf Atlanta v. Mann, 88 SE2d 
361, 211 Ga 706 
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Discretion of board not restricted by statute 
Cal —Alameda County Emp Ass'n v Alameda County, 
106CalRptr 441, 30 C A3d 318 
65. Minn—Amdahl V FUbnore County, 258 N.W2d 
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67 Utah-nJohnson v Bankhead, 232 P2d 372, 120 
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Mo—State on Infbnnatton of Dalton ex rd Shqdey v 
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Wyo—Barber v Board of County Com’rs of Umta 
County, supra, n 45 
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33Mun 12,73 York 9. affil 173 A 2d 831, 403 Pa. 
406 
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ing wage 
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106 ChLRptr 441, 30 CA3d 318 
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Ky—Hbhelaw v Stephens, 507 SW 2d 462 
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Mwh—McQuaid v Board of Auditors of Oakland 
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70 N.£.2d 718, 393 EL 320 
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311 Ky 781 
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ldabo 329 , 

75‘ Ark,—Howard v Staffiad, ^58^ SLW2d,m 203 
Azk.736 
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Neb—Hoctor v States 3 NW2d 558, 141 Neb 329 
Ohio-State ex rd Cromwell v Myen, 73 NE2d 218. 

80 Ohio App 3S7 

Pa—Schxoyer v Payette Coonty oS, 28 FayLJ 42 
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SW2d819. 184Teim 675 
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Ncb-^Hoetor v State, stpra. n 75 

Fa—Dando v Bucks County, 13 Bucks 139 

Tex—Wichita County v Robuison. supia, n 37 

§ 113. — Change of Compensa¬ 
tion 

82. Statutory reqatraaMota met 

Utah—Pahner V Cook, 544 P 2d 487 
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83 Ky—Hasty V Shepbeid, App, 620 SW2d 325 
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Statute oonstnied 

Wis—Kenosha County Court House Local 990, 
APSCME, AFL-aO v Kenosha County, 140 
NW2d 277, 30Wis2d279 

84 Kan—State ex rd. Bradley v. Board of County 
Com*n of Johnson County. 302 PJkl 542, 180 
Kan 168 

lUtroactbe liiereaee held falid 
Cd —Walker v Loa Ancdea County. 12 Cal Rptr 671, 
361 P2d 247, 55 C2d 626-San Joaqum County 
Enqjdoyeea* Aai*n, Inc v San Joaqum County, 113 
CdRptr 912,39CA3d83 
Decrease hy appropriate agency 
Ind—Sherraid v Board of Gom*n of Fulton County, 
278 N£2d 307, 15t Ind App 127 

94 Tex—Wilhams v Casa County, OvApp, 147 
SW2d 588,err dism.judg oorrect 

Statute construed 

Fla—NewdQ v Carinle^ App, 298 So 2d 568 
Tex—Dcverv LuhbodcCounty, QvApp, 487 SW2d 
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95 Pa—Bakes V Snyders 403 A 2d 1307,486 Pn 80 
NY—Gnvm v Hudson County, 57 A.2d 212, 136 

NJLaw560 
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Ky—Fanmn v Davia, 385 SW2d 321 
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pensation of county ofOdals is silent 
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until the expiration of tbeir tenns.*' 

5.1 Cal—Regan v San Mateo County, 97 P2d 231, 
14 Cd 2d 713 
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tion 


5 Mb—Vangdder v CHy of Jackson, App, 492 
$W2d 15 

Ohio—State ex td Mikns v Roberts, 239 N E2d 660, 
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t—V. MeroantUe Nat Bnik of Ddlaa, 191 
SW2d 850. 144 Tex. 466-Rama v. Mracautde 
»Nat Bnk at DaHaa. OvApp, 188 SWAl 798. 
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Mum <-^piuldmg v Board of County Corn’ra, Kandi¬ 
yohi County. 238 NW 2d 602, 306 Mum 512 

7 Cal —Social Workers Union Local 535 v Loa An¬ 

geles County, 75 Call^itr 566. 270 CA2d 65 
Fbu—Metropolitan Dade County v Maddox, App, 242 
So 2d 165 

Mont—Rosebud County v Roan, 627 P2d 1222 
Night difforentlai provided by cnatom and con¬ 
tract 

NY—Rowland v Kammerer, 308 NYS2d 67. 62 
Miac2d 63—Rowland v Kammerer, 328 N YS2d 
213,38 AD 2d 580 

8 Ind —State v Kmg, App, 413 N E 2d 1016 

Mo —Nodaway County v Kidder, 129 S W 2d 857, 344 
Mo 795 

9 Wts—Golumbit County v Board of Trustees of 

Wisconsin Retirement Fund. 116 N W2d 142, 17 
Wi8 2d 310 

I 116 . -Auditor 
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12 Minn —Amdahl v Fillmore County. 258 N W 2d 
869 

Miss—Barnett v Woods. 18 So 2d 443. 196 Miss 678 
Pa—Kistler v Cailxm County. 35 A 2d 733,154 Pa Su¬ 
per 299 

SC— Boggs V O’Dell. 3 SE2d 486. 190 SC 442 
Detormination hy commissioners court 
Tex— Vitopilv Ware. QvApp. 280 SW2d 378 
Increase not allowed 

Tex—Vitopil V Ware, QvApp, 280 SW2d 378 

20 Mum—State Bank of Mora v BiUatrom. 299 
NW 199, 210 Mum 497 

21 S C—Boggs V O’Dell, supra, n 12 

23 Wash— State V Miller, 201 P2d 136, 32 Wash;2d 
149 
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29 Ark-Baker v State, for Use and Benefit of Inde¬ 
pendence County, 147 SW2d 17, 201 Ark 652 

Mo—WaWh V St Louis County, 353 SW2d 779 
Utah-Salt Lake Qty v Salt Lake County. 568 P2d 
738 

30 Fla—Alachua County v Powers. 351 So2d 32 
Ind—State ex rd Adams Qrouit Court v Adams 

County Council. 413 N£2d 905, 274 Ind 691 
Mb—State ex rd. Han V Bauman. App, 466 S W2d 
177 

NY—Konx v Beddl, 75 NYS2d 18. 273 AppDiv 
777, app den. 76 NYS2d 258,273 AppDiv 811, 
slid. 81 NB2d 322, 298 NY 585—McGovern v 
Pattenon. 75 NYS2d 492.273 AppDiv 35, affd 
80 NE2d 667.29S NY. 530, 

Okl—Board of County Com’ia of Tulia County v 
Stokes, 247 P 2d 526, 207 Old 37 
pfidficrib" from salary fm foes not collected 
Or—US Nat Bank v Underwntera M Lloyd’s, Lon¬ 
don, 382 P2d 851. 239 Or 298 

Increase not violarive <xf statnte 
Tex —JJevcr v Lubbock County. Qv App»487 S W 2d 
150, err ref no rev err 

3L Tex-Meek v Wheder County, Com App, 144 
S.W2d 885, 135 Tex 454 

32 Mo—Cntea v Huckstcp, Aiqi, 619 SW2d 328 
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34 Ky—Bates v Greenup County. 138 SW2d 463, 
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' Hewatd. mS.WAi974,294Ky.350 
NY-Bobkhoot V. Lontt. 374NJB2d 111. 43 N,Y2d 
61^ 4(» NYBJd 200 

Tex—JRaniun County v Dobbs. OvA|^ 202 SW2d 
950 

Puadenty of actfain involving office hdd not to pre- 
dude payment for services. 

Tex—Duval County v Rioa, Civ«App, 326 S W2d 42 


35 Ky—Bates v Greenup County, supra, n 34— 
Smothers v Washmgton County Fiscal Court, 170 
SW2d 867, 294 Ky 35—Fiscal Court of Bdl 
County V Howard, wpra. n. 34—Greenup County 

V MiIht, 303 SW2d898 

Mo—Becker v St Francois County, 421 S W2d 779 
Neb—Hoctor v State, 3 NW2d 558, 141 Neb 329 
^[ Y—Wilkinsrai v 0*Danid, 32 N.YS2d 623, 177 
Mac 1001 

Wash—State v. Miller, supra, n 23 
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44 N J —Crater v Somerset Cbunty, 4 A 2d 19, 17 
NJMac 133, rev on oth grda 8 A2d 691. 123 
NJLaw 407—Vail v Somerset County. 4 A2d 
19. 17 NJMac 133, revd on oth gtds 8 A.2d 
696. 123NJUw415,oert den 60Sa 616,309 
US 673, 84 LEd 1018—Sutphen v Somerset 
County, 4 A2d 19, 17 NJLaw 133, revd on oth 
grds 8 A2d 697, 123 NJLaw 414 
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45 Ind—Ralston V Ryan. 29 NE2d 202, 217 Ind 
482 

Mont-State v Hale, 291 F2d 229. 129 Mont 449 

Increase in salary 

Ind—Sherrard v Board of Gom'ra of Ftiltoii County, 
278 N E2d 307, 151 Ind App 127 

§ 119 . — Treasurer 

54 Ark— Howard V Stafiford, 158 SW 2d 929, 203 
Ark 736— Baker v National Sur Oorp, 197 
SW 2d 752, 210 Ark 731 

—.Adana-Anpahoe County Sohod Dat No 28J 

V Wolf, 489 P2d 348. 30 ColoApp. 117 

Ill—Board of Ed of TOementary School Pat No 2 of 
DnPageConntyv Clark. 282 N E2d 703, 5111124 
322 

Pa—Rombeiger v Dauphm County, 49 Dauph. Co 
38? 

S.Q—Soott V Andetaon County. 10 SB 2d 359, 195 
SC 92 

Ixical and genend ads 
(3) Regan v San Mateo County. GalApp, 90 P2d 
366. subs op 97P2d231, 14CaL2d713. 
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55 Ala—Parker v Jcflbnon County Commasion. 
347 So 2d 1321 

Ind—State ex rd McManamon v Fdger, 95 NE.2d 
840, 121 IndApp 692, tnnafer den 102 N.R2d 
369, 230 Ind 185 

Neb —Shainban^ v ttnehiA County, 289 N.W 873. 
137 Neb 434 

N Y-Bookhout V Levitt, 374 NB.2d 111, 43 N.YAl 
612.403NYS2d200 
Pa.—Appeal of Schrock. 16 SomXcg J 285 
SC—Scott V Anderson County, anpra, n 54 
57 Ind—State ex rd. McManamon v Fdger, smm. 
n.S5. 

NC-JWl V. Stansbuiy, 25 SE2d 604^ 223 NC 193. 
60. Cal—Regmi v. San Mateo County, supra, n 54. 
Pa-Stuart-v: Efash, 190 AM 323.410 Pa 374 
62 NY—Matter of Peetz’sEstate^ 374 NY,S.2d 247, 
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Fa—Appeal of Schrock. supra, n 55 
SC—Scott V Anderson County, supra, n 54 
Servkea rendered etete 
(1) Pa—Apped of Schrock. supra, n. 55 
64 SC—Scott V Anderson Comity, supra, n 54 
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68 Jfo—AppealorDeVilder.43PaDist &Co 291 
70 Pa—Apped of DeVikler, supra, n. 68 
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88 Wyo—BaOangee v Board of County Com’ta of 
' Ftcnumt Cbonly. 212 P.2d 71. 66 Wyo 390 
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95 Minn ^Amdahl v Fillmore County, 258 N W 2d 
869 

Tex—Wilhains v Ce» County, CtvApp, 147 SW2d 
588, err dim, judg correct 

96 Tex —Wilhaziu v Cam County, supra, n 95 
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S W 2d 588, err dim, judg correct 

6 Tex—Wilhams v Cass County, supra, n 5 
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15 Ark—Dew v Ashley County, 133 SW2d 652, 
199 Aik 361 

Fla—Crooks v State ex id Fierce^ 194 So 237, 141 
Fla 597 

NY—Fertig v Case, 370 NYS2d 176, 49 AD2d 
573 

Pa—^Buxigv County Com’iB, 48 Fa Dtst ft Co 416,23 
Wadi Co 179. 

Tenn —Teapenny v Cannon County, 177 SW2d 817, 
180Teim 618 

16 Fa—Mansel v Lycoming County Com'rs, 89 Pa 
Diat ft Co 239. 4 Lyconung Co L R 242 

19 Pa—Sleppy V Lloyd, 67 A 2d 571, 165 Pa Super 
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20 Ohio—State ex id Shnver v McCort, 78 N E2d 
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Pa.—MacCaitney v Luzenie County, Com n, 35 Luz 
LRj^Rep 22 

21 Ark.—Bmgen v Johnaon County, 250 S W 10, 
158 Axk 218 

25 Ky—Metcalf v Howard, 201 SW2d 197, 204 
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Mo—McDermott v NatKms, 580 SW2d 249, cert 
den 100 set 213, 444 US 901, 62LEd2d 138, 
otftden 100 sa 441,444 US 958,62LEd2d 
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NY-South V Ftank, 334 NYS2d 104^ 70 Misc2d 
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Salary daring finpeiisioii 

(2) Recovery denied 

NJ—De Marco v. Board Choaen Freeholders of 
Bergen County, 115 A2d 635, 36 NJSuper 382, 
afld 121 A2d 396, 21 N; 136 

(3) Recovery allowed 

NY.-Mdz V. Kelly, 252 N.YS2d 557, 43 Mi8c2d 
903-Ooiiki V Looney, 304 NYS2d 537, 60 
Mac 2d 973, mod onoth gida. 311 NYS2d 695, 
34AD2d807 

Ehck Comity Park police 

NJ —Maatrobattiata v Esaex County Park Ootnmia- 
amv 204 A 2d 601,85 NJ Super 283.rBvd onoth 
gids. 215 AJd 345. 46 NJ 138 

Lecfo witboBt pay 

N.Y—FarUnust v. Westefaeater County Faifc OomnuB- 
^ dQa.lSN.YS2dl009. 258AppDiv 809, reaig 
dett.l7N,Y.S2d617,.2S8Appj:>iv 906,app den 

Salary firam date of end of SBipenaioB to date of 

NY-Ckmldv Looney. 311 NY.SJd 695, 34 AD 2d 
807. 

IlMi 

NY-MtDowdl y. Frank. 352 NYSJd 665, 43 
AJD2d981 

26. Att.—Deddena v. GoduaeCounty. 546 P2d 811, 
113 Anz. 75 

OL-Feople ex Id. V Seholz; 394 NE2d 1157, 31 
IQDee 7801 77 DUd 12 

Waih—Matter of Salary of Juvemle Director, 552 P 2d 
' 163, 87 WadL2d 232 

GomUy olllMr for psyroU pmpooea 

NJ,.-Codftcy y McGann.' 179 A.2d 6, 37 NJ 28 

Ta.r-Snydvv Nne(389AJd212,36Fa.Cmwlth 39 


28 Tenn—Statey Miner, 138 SW2d766, 176 Teon 
158 
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29 La.—MbCoOister v Poliee Jury of Sabine Parish, 
App, 97 So 303, M 197 So 307, rdi den 197 
So 661 

The general rule that a county offi¬ 
cer is entitled to sudi compensation, 
and such only, as is provid^ by law, 
has been applied in determining the 
compensation of other particular offi- 
cers.»' 

29.1. Ala—Fortson v. Hawkma, 321 So 2d 196, 294 
Ala 718 

Dd—Walker y Hughes, 36 A 2d 47, 3 Terry 447, 151 
ALR 946 

Oa—Bnieev TVoupCounty,90SE2d 60,92OaApp 
786—Cam v Lumpkin County, 190 SE2d 910, 
229 Oa 274 

III—Ickes V Board of Sup*ts of Macon County, 114 
NE2d 669,415 Bl 557 

Md—Duector of Fmance for Baltimore County v 
Myers, 192 A 2d 278, 232 Md 213 
N J —Henmnger v Bergen County, 32 A 2d 293, 130 
NJUw 191 

NY—Konz V BeddO, 75 NYS2d 18, 273 AppDiv 
777, app da 76NYS2d 258, 273 AppDtv 811, 
afM 81 NE2d 322, 298 NY 585 
Tex-^adooo y Leonard, OyApp., 578 SW2d 879. 
err ref no rev err 

County fire marihal 

Pa—Pfiurr v AUe^y County, 13 A 2d 73. 338 Fa 
481 

Expenae allowaiice 

Pa.—Mansel v Lycemung Comity Com'rs, supra, n 16 
Chief examiner of cfyfl aeryice' commiaaion 
Cal—Wilson V Ostly, 343 P2d 349, 173 CA2d 78 

Appraiaen 

Or—Boyd v Latouratte, 373 P 2d 418, 231 Or 400 

Comity firanaii 

Cal—Johnson y Cemtn Costa County Fire Protection 
Dist, 100 CalRptr. 561, 23 CA3d 868 
Ky —Milkr v Lexingum-Fayette Urban County 
Goyemment, App, 557 S.W2d 430 
31 Pa—Lawrence County v Foht, 381 A 2d 1348,33 
PaCmwlth. 379 

§ 122. -Assistants, Deputies, 

and Other Employees 

33 Cal—Barry v Olenn County, 108 P2d 81, 42 
CalAppJd 76 

Ind—Roberts v State ex id Jadcson County Bd of 
Corn'll, 278 NE2d 285, 151 IncLApp 83 
Mass.—Dolan v. Suffolk County, 37 NE2d 998, 310 
Mmb 318 

Mich-^Rnpert y Vn Bora County, 295 NW 630, 
296 Mich 240-^ppeal of Mbiby, 103 NW2d 
462.3601iGch 186. 

Mo—CJJ5 voted at lingfli in Akxaader y Stoddaid 
County, 210 SW2d 1D7, 109-CJjS. voted In 
Miller V Wdater County. 228 SWJd 706, 708 
NJ—BaHarene y RoaenUiun, 43 AJd 213, 133 
NJLaw 108—Keenan y Board of Choaa Free- 
hdden of Essex County, 251 A2d 785, 105 NJ. 
Super. 271 

NY.-^3nflhi V. Westdieiter County, 320 NY.S2d 
943, 36 ADJd 831, •£» 280 NEJd 364^ 29 
NY2d 94A 329 N.Y.SJd 577 

34 Ky-Bdesv Qicennp County, 138 SW2d 463, 
282 Ky 268 

35 Ky—Oxeeni 9 County V MiBs, 303 SW 2d 898 
37 Pa^-Uimnoe County y, Foht, 381 AJd 1348,33 

mCmwMi 379. 
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45 NJ—Koshhdev Board of Choaa Fxeelholden of 
Passaic County, 365 A 2d 492, 144 N J-Super 336 

55 Ga—De Kalb County y aoad. 33 S.B.2d 908, 72 
QaApp 454 
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58. WMtw of odier compewatlon 

Oa—De Kalb County v Ckmd, supra, n. 55. 

60 NY—Knrtis v Wyman, 343 N.Y.S.2d 38. 41 
AD 2d 884 

Spedllc Statute prendb 

Nd>—Bass V Saime County, 106 NW.2d 860, 171 
Nd> 538 

AiUtrary, capridoiis, or unreasonalile action hi 
fixhig salary held Improper 

(1) By county officer 

Nd>—Baas v Saime County, 106 NW.2d 86(1 171 
Neb 538 

(2) Approval or disapproval by county board 

_ Piwg y Sftiifift County, 106 NW.2d 86(X 171 

Nd) 538 

61 Ga—Whatley v Taylor County, 164 S E2d 121, 
224 0a 669 

Idaho—Dygert V Board of Oom'is of Garibon County, 
129 F 2d 660, 64 Idaho 161 

HI—McFailane v Hots, 82 NE2d 650, 401 in 506 

Mont—State ex wl Thompson v Gallatin County, 184 
P2d 998, 120 Mont 263—State ex vtL Rnsofa v 
Board of Com'n of Ydlowstone Ckiunty, 191 P 2d 
670, 121 Mont 162 

NY—Farky v WcstcheaterCounty, 67 N YS2d 741 

OkL—Board of County Com'rs of Nowata County v 
Prase, 385 P 2d 479 

TiiHtfnttiMi as to maTfmimi amount 

(2) Other employea 

m—Ickes V Board of Supers of Macon County, aiqna, 
n 291 

Reduction improper 

NM—Taylor v Board of Com’rs of Umon Cfounty, 
107P2dl21. 44NM 605 

62 Colo—Evert v Ouro, 549 P2d 791, 37 Colo 
App 402 

Ind—Board of Com'rs of Alla County v. State ex id. 
Lockhart, 23 NE2d 494, 216 Ind 125. 

NY—Waldstiacher v Musfaaehan, 316 NYS2d204, 
34AD2d575 

Fa—Bono v Krommei, 193 A 2d 762, 201 Pa.St^ 
449 

Salary board 

Pa—Matthews v Fayette County, 3 PayLJ. 117— 
Ketch v Weatmordand Co, 65 PaDist ft Co 
174—Martxv Deitnck, 92 A2d 681, 372 Pa. 102 

Fla—Cary v StaAe ex rd Cauthen, 190 So. 49,138 Fla. 
679. 

Statute conlienriiig salary adfanfetge fot gradu¬ 
ate triiniBg 

NY—Waldstrocher v Midiadian, 276 N.Y.S2d 758, 
52 Mac 2d 711 

66. Heavy burden 

NY-Kurtn v Wyman, 343 NYSOd 38, 41 AD2d 
884 

§ 124. -Allowance 
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71 Oa.-£diobT DeKalb county, 247 SEJdlH 
146 OaApp. 560^ cert den. 99 S.Ct. 1285, 440 
U3 938, 59LEd.2d 497. 

M6-Oin y Buchanan County, 142 S.W.2d 665, 346 
Mb 599. 

RY-Heodenon v La Onaidia, 48 N.Y.S.2d 918,182 
Miac. 1071, M 51 NY.82d $7, 268 AppDiv 
892, app den 51 N.Y S 2d 564^268 AppJDiv. 965, 
afld 61 N E.2d 456, 294 N Y. 738. 

Pa.^>K]Stlav Cubon County, 35 A 2d 733,154 Fain- 
per 299 
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Wyo—BallaiifBe v Board of County Com’iB of Fre¬ 
mont County, 212 P 2d 71, 66 Wyo 390 

72 Am-Milbura V Burna. 400 P2d 354* 1 Anz 
App 147 

Neb.—Alien v Miller, 6 NW2d 594* 142 Nd» 469 
Pa.—Sunon v ABe^^ County, 11 A 2d 868, 337 Pa 
436—Kiatler v Caibon County, supra, n 71— 
Walker v Somerset County, 26 D & C 2d 775, 21 
Sam 48 

75 Mont—State ex rd Thompaon v Gallatin Coun¬ 
ty, supra, n 61 

78 Mont —State ex xd Thompaon v. Coun¬ 

ty, supra, n 61 

Pa—Katler v Caibon County, suina, n 71 

Prefentethm to aoditor 

Tex—Nacogdoches County v Winder, QvApp. 140 
S.W2d972 

Itemized Tonchcn 

Pa—Walker V Somanet County, 26 D & C2d 775, 21 
Som.48 
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79 Tex—Travis County v Matthews, QvApp, 235 
SW2d 691, err lef no rev err 

84, Depnttes and aadstanta 

Other provisions 

Pa—Matthews v Payette County, supra, n 62 
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98 Old—Board of County Cmn^rs of Nowata County 
V Pnee, 385 P2d479 

Z Abnae not ihown 

Colo—£vert v Ouren, 549 P 2d 791, 37 CdoJVpp 402 
Idaho—Dygert v Board of Com*xs of Caribou County, 
129 P 2d 660, 64 Idaho 161 

§ 125. — Time and Source of 
Payment 

4 ni—Village of Broadview v Toman, 33 N£2d 
619, 309 Bl App 485 

NM—Ti^lor V Board of Com’is ci Union County, 
107 P2d 121, 44NJd 605 

SC-Soott V Anderaon County, 10 SE2d 359, 195 
SC92 

5. Fla^-Gary V Stateexxd Howdl, 194So,213,141 
Fla 866. 
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7 m—Village of Broadview v Toman, nqna, n. 4 
N.D.—AppealofPeadid,4NW2d 194* 72 ND 14* 
fbQ 4NWJdl99,72ND 25,4 NW.2d 224* 72 
ND 26,and4NWZ1224*72ND 27 
Pa—Matthews v Fayette County, 3 Fay LJ 117 
lien on fines and tortM toai paid Into comity 
tFeaanry 

Oa—Banka County V Stark, 77 SE 2d 33, 88 Oa App 
368,tnuiaf 74$E2d74,209Qa 496 

16. Tbna of payment 

Pa^Matthewi v Fayette Comity, supra, n 7 

18 U.S—Woodmen of the Worid v. Oay County, 
D.CKy,84F.Supp. 125 

19 Wyo—Ballangee v Board of County Gom*n of 
Fremont County, 212 P 2d 71, 66 Wyo. 390 

§ 126. -Actions In General 
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20 US—Farr v Chesney, HCPa., 441 FSo{^ 127 
Oa—Stelhng v Riehmood County, App, 59 $E2d 

414* 81 GaApp 571 

La.—Stoker v Pohoe Jury ct Sabme Parish, 190 
So. 19^-Meyer V Psiish of Flaqnemines, App, 11 
So 2d 291 

h^ms.—Kdroy v 0*Comior, 85 NJE 2d 441, 324 Mass 
238 

I4d)—Hansen v Cheyenne County, 297 NW. 902, 139 
Nd> 484 


Pa —KuUer v Carbon County, 35 A 2d 733, 154 Pa Su¬ 
per 299—Gross v 'Ptout 69 York 95 
SC—Boggs V ODeO, 3 SE2d 486, 190 SC 442 
Tenn—Wood v Ctnnon County, 166 SW.2d 399, 25 
Teon App 600—State ex rk Doty v Styke, 199 
S W2d 468, 29 Tenn App 620 
Tex—Nacogdoches County v Winder, OvApp, 140 
SW2d972 

Wssh —State ex rel Haitzell v City of Seattle, 92 P 2d 
199, 199 Wash 455. 

RIgiht to longevity pay 

N J —Ftvehouse v ^ssaic Vall^ Water Commission, 
317 A2d 755, 127 N JSuper 451 
21 Colo—Tureckv Board of Com’rs of Las Aminas 
County, 117 P2d 315, 108 Goto 347 
NY—Douglas V Miller. 285 NYS2d 174* 55 Mmc2d 
303.aird 298 NYS2d911. 31 AD2d889 

22. Set«off not applicable 
Cal—Carroll v Civil Service Comnussion of Kem 
County, 107 CalRptr 557, 31 CA3d 561 
Oa.—DeKalb County v Deason. 151 SE2d 472, 114 
GaApp 363 

24. Fafinre to protest snspenaion 
Mich —Sumeradki v Wayne County, 92 NW2d 325, 
354 Mich 377 

Claim held barred without reference to statute 
Mich-Crowe v Wayne County, 114 N W2d 240, 365 
Mich 656 

27 Cal—Bany v Olenn County, 108 P2d 81, 42 
Gal App 2d 76 

N Y—Lipson v Nassau County, 242 N YS2d 838, 40 
Miic2d 146 

30. That county would exceed its bndgeti, etc. 
NJ—Crater v Somerset County, 4 A2d 19, 17 NJf 
Misc 133, revd on oth 8 A 2d 691, 123 
N J Law 407—Vail v Somerset County. 4 A 2d 19, 
17 NJLaw 133, revd on oth grds 8 A2d 696, 
123NXLaw415, oert den 60Sa 616,309 US 
673, 84 L Ed 1018—Sutphen v Somerset County, 
4 A2d 19, 17 NJLaw 133, revd on oth grds. 8 
A 2d 697, 123NJUw414 

Other matters have been held not to 
constitate a defense to an action for 
compensation.”* 

30.5 NY— Lipsonv Nassau County, 242 NYS 2d 
838,40 Misc 2d 146 

31 Gal-Hafhger v Sacram e nto County. 218 P2d 
993, 97 Cal App 2d 850 
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32 Gsl— Hafliger v Saciamento County, supra, n 
31 

34 Mass—Dolan V Suffiilk County, 37 NE 2d 998, 
310 Mass 318 

35 La—Meyer v Parish of Pla<]uemnies, supra, n 
20 

S C—8oott v Anderson County, supra, n 4 
Wash—State ex xd Hartzdl v. Oty of Seattle* supra, n 
20 

39 Neb—nteh v Gass County, 297 NW 905, 139 
Neb 483 

Wash—Jtdmson v Asotm County, 477 P.2d 207. 3 
WadiApp 659* 

Complaliit held gafflciiwt 
Oa—Stdhng v Richmond Gountyr supra, n 20 
Ijl—M eyer v Parish of Plaquemines, supra, n 20 
Maas—Ddan v Suffolk County, supra, n 34 
43 Counterclaim properly rmectod where it faded to 
set forth overpayment—Boggs V ODeB, supra, n 
20 

48. La—M^ v Parish of Plaquemines, supra, n 
20 ' 

Oefieiidant baa bnrdmi of eatabliahing 
(1) Oa—DeKalb County v Deason, 151 S£2d 472, 
114 GaApp 363 
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49 La—McOoBister v FOhee Jury of Sabine Parish, 
App. 197 So 303. foB 197 So 307. xefa den 197 
So 661 

N Y—Parkbuist v Westchester County Park Conums- 
Sion, 15 NYS2d 1009, 258 AppDiv 809, rears 
den 17 NYS2d 617,258 AppDiv 906, app den 

50 La—Meyer v Parish of Plaquemmes, App, 11 
So 2d 291 

51 Gal—^Bany v Olenn County, siqna, n. 27 
Evidence held Insaflldent 

(3) Other cases 

La—Meyer v. Fansh of Plaquemines, supra, n 20 
SC—OiBespie v Pickens County, 14 SE2d 900, 197 
SC 217 

Wash-Kerr v King County. 259 P2d 398, 42 
Wash 2d 845 
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54 Fa—SchuyBciB County V SdniyOoB County Sa]a> 
ly Bd, 58SchLR. 198. 

§ 127. -Collection and Enforce* 

ment of Fees 

55 Tenn—Shdby County v BlanUm, App, 595 
SW2d72 

§ 128. -Recovery Back of Pay¬ 

ment Improperly Made 

56 Cal—Mann County v Messner, 112 P2d 731,44 
Cal App 2d 577—San Diego County V Mik}tz,260 
P2d 282, 119 CA2dSupp 871 

Ky—Faimmv Davis, 423 S W 2d 235 
La—McEIveen v Callahan, App, 309 So 2d 379, wnt 
den, Sup, 313 So 2d 602 

Mo—C JjS. cited in State v Ludwig, 322 S W2d 841, 
851 

Pa—Appeal of Louahay, 88 A 2d 793—^In re Annual 
Report of Auditors Somenet County for 1951, 
98 A 2d 487, 173 Pa Super. 242—Berks County 
Insutution Dud v Schoener, 117 A2d 740 383 Pa. 
210 

S C —Scott V Andexsem County, supra, n. 4 
58. Mo—^Nodaway County v Kidder, 129 SW2d 
857,344 Mb 795 

59 Cal—Mann County v Messner, siqira, n 56 
Proper ptrties 

Fa—In re HacBty, 6 A2d 874* 336 Pa. 100 
60. Jndgmeiit agaiimt s ur ety on bond 
Tenn —Dreaden v Halfaburtoo, 61 SW2d 670, 166 
Tenn 331 

65. Direct remedy agdnst perm liible to em¬ 
ployee 

NY-Foy V Florczuk, 377 NY.S2d 643, 51 ADZd 
534 
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74* Conqdaints held hmnfficimit 
Tenn —State for Use and Benefit of Lawrence Comity 
V Hobbs, 250 S.WJd 549, 194 Tenn. 323 

81. Prime fSKie case 

Mb—Nodaway County v Kidder, supra, n 58. 
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86. Dmcretlonaiy 

Cal—Mann County v. Messner, supra, n 56, 

§ 129. Reimbursement of Expenses 

87 Anz— CJS. entire seellm quoted in Lee v Cole- 
msn, 159 VOd 603, 609, 63 Axiz 45 
Ky-Nolanv W|nte^ 411 S W2d 457 
Mo—CJSL died In Alexander v Stoddard County, 
210 SWJd 107, 109— CJS. dtod in MiBer v. 
Webster County, 228 SW.2d 706, 708—St Fator 
con County V Brobkiluxe^ 302 S* W 2d 1 
Pa-^foxr v. Afli^heny County, 13 A 2d 73, 338 Pa 
481—Dando v Bucks County, 13 Bucks 139—Bec- 
hak V Conk, 201 A 2d 213, 414 Pa 521 
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Tean~Bayles8 v Knox County, 286 S W 2d 579. 199 
Tenn 268 

Tex—Stratton v Liberty County, Civ App, 582 S W2d 
252, err ref no rev err 

88 Anz—Lee V Coleman, 159 P 2d 603, 63 Anz 45 
CaL—Mann County v Messner, 112 P2d 731, 44 
Cal App Jd 577 

La—Clia]^>elle v Greater Baton Rouge Airport Dut, 
App, 357 So2d 824, wnt den, Sup, 363 So2d 
533, wnt gr, Sup, 363 So2d 909, on remand, 
App, 365 So 2d 567 

Neb—Hansen v Cheyenne County, supra, n 20 
NJ—OIDonneU v Board of Chosen Freeholders of 
Moms County. 158 A2d 1, 31 N J 434 
Pa—Taxpayers' Appeal finom Report of Controller of 
Northumberiand County, Fa, 72 Pa Dut ft Go 
593, 22 Northumb Leg J 203—Berics County Inst 
Dut V Schoener, 47 BerVs 229, mod on oth grds 
117 A 2d 740, 383 Fa 210—Walker v Somerset 
County, 21 Som 48 

Tex —Wdhams v Cass Connty, Civ App, 147 S W 2d 
588, err. dum, judg correct 
WVa.—CJ jS. quoted St length m State ex rel Smith v 
Ritchie County Court, 129 SE2d 319, 321, 147 
WVa 521 

Pinpoae of statute 

Tenn —State ex rdi Doty v Styke, supra, n 20 
WVa—Kemp v Bpyd, 275 SE2d 297 

90 Cal—Tcacy v Fresno County. 270 P2d 57. 125 
CA2d52 

Fla—lAskewv Green, Snnmmu, Green and Hightower, 
PA, App, 348 So 2d 1245 

91 Anz—Lee v CoJeman, 159 P2d 603,63 Anz 45 
Fa—Dando v Bucka County, 13 Bucka 139 

92 Gal—Marm County v Messner, supra, n 56 
La—Meyer v Panah of Plaquemiiies, supra, n 20 
NY—Tang'V Plummer, 377NYS2d 222, 50 AD2d 

115 

Ohio-State v McKdvey, 232 NE2d 391, 12 Ohio 
St 2d 92 

Pa—Taxpayers’ Appeal from Rqiort of Controller of 
N(ffthumberland County, Fa, supra, n 88—^Walk¬ 
er V Somerset County, 26 D ft C2d 775, 21 Sam 
48. 

Tex—Rodgers v Taylor County, Giv App, 368 S W 2d 
794i, err ref no rev err 

93 Anz.—Lee v Coleman, supra, n 91 
Ky—Funkv MiUiken, 317 S W2d 499, 

Ohm-State v McKelvey, 232 NE2d 391, 12 Ohio 

St2d92. 

94 Cal—Tracy v. Fresno Connty, tiqin, n. 90 
Ky—Ftmkv MiUiken, 317 SW2d 499 
Mb—Miner v Webster County, 228 S W2d 706 
Pa.—Taxpayers' Appesl from Report of Controller of 

Northumberland County, Pa., supra, n 88, 
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95 AtULr-Lee v Coleman, supra, n 91 

96^ CsL—Mann County v Messner, supra, n. 36 
97. Faymcnt of unttanifgad hflla propar 
Fa—Taxpayers' Appeal from Report of Controller of 
Northunberiand County, Fa., supra, n. 88 

Erient of reqirirenieiit of Itemized fonchen 
piLr—WaDcer v. Someriet Connty, 26 D ft C 2d 775,21 
Som 48 

§ 130. Pensions 

2. Cal—Snmnnns v Board of Fbboe Psonon Fbnd 
Com’n of San Mateo County, 121 F2d 39, 48 
CaLApp2d 682—Stafford v. Lot Angeles County 
Enqi. Retuement Bd, 270 F 2d 12,42 C2d 795— 
Montgomery v Po^ of Refarement of Kern 
' County Eov Retuement Anti, 109 CalRptr. 

' Ul, 33 CA,3d 447 

Fla^—Stages xd Wataonv Lee^ 24 So 2d 798,157 Fla • 
62,,163AXJL862 , 

'Ga.r<-Fahon County v, 'Holland, 31 SE2d 202, 71 
Oa.App 455 
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Mich —^Raven v Board of Com’rs of Wayne County, 
250 N W2d 477, 399 Mich 585 
NJ—North Bergen Tp, Hudson County v Usher, 60 
A2d809. 142NJEq 479 

Pa—Miller v Berks County Employees' Retuement 
Bd. 75 PaDist ft Co 423, 43 Berks Co 57 

Referendnin 

HI—People ex lel Lunn v Chicago TYde ft Trust Co, 
100 N£ 2d 578, 409 111 505 
Statate not coastitiitioiiaUy inndid 
Pa—Geary V Retuement Bd. AHesbeny County, 231 
A2d 743, 426Pa 254. 

Utah—^Hansen v Public Emp Retirement System Bd 
of Administration, 246 P2d 591, 122 Utah 44 
Adoption by connty held mi necessary to validity 
Cal —Wilson v Board of Retirement of Los Angdes 
County Emp Retuement Ass'n, 319 P 2d 426, 136 
CA2d 195 

Object of statute stated 

Cal —Cox V Board of Retirement of Imperial County 
Emp Retirement Ass'n, App, 103 Cal Rptr 445, 
27CA3d 135 

Mum—^Mower County Bd of Com*rs v Board of 
Trustees of Pubhc Emp Retirement Ass'n, 136 
NW2d 671. 271 Mmn 505 
Wis—State ex id Brunkhorst v Krenn, 98 NW2d 
394, 8 Wis2d 116 

*Teiision** defined and distinguished ftom '^gift** 
NY—Leca v Nickerson, 313 NYS2d 474, 63 
Mi8c2d736 

No effective or operative plan nntQ adopted 
Mich—Dussia v Merman, 191 N W2d 307, 386 Mmh 
244 

Merit and pension plan adopted by county 
Ky —Hdsclaw v Stephens, 507 S W 2d 462 
Mandatoiy retirement ordinance constmed 
Mich—^Raven v Board of Com'ia of Wayne County, 
217 NW2d 116, 52 MichApp 196, aild 250 
NW2d 477, 399 Mmh 585 
Commission to pnmmlgate mle 
Njr—State V Deegan, 315 A 2d 686, 126 NJ Super 
475 

Act not violative of state conatitation 
Ga—Thompson v Hornsby, 221 SE2d 192, 235 Oa 
561 

3 Ga—MacNeiU v Wood, 31 SE2d 14, 198 Oa. 

150 

Pa—Koehnian v Retuement System for Emp of ADe- 
gheny County, 97 A2d 88, 373 Pa 535 
Lack of due process procedures won*t invalidate 
charter 

Ky—Hobdawv Stephens, 507 S W2d 462 

4 Cal—Wadev BoszdofAdinmrstratiQnofAlaineda 

County Emps' Retuement ^rstem, 153 P 2d 39A 
67 Gal App 2d 745 
Statute held valid 

Oa.r.^Aldredge v Rosser, 77 SE2d 515, 210 Oa 28 
5. Cal —Packer v Board of Retuement of Los Ange* 
lea Goonty Peace OfiBcerV Retuement System, 217 
• P2d66a 35CBl2d212-Staffozd V Los Angdes 
County Emp Retuement Bd, supra, n 2->^iazier 
V Tnlm County Bd. of Retirement, 117 Chi Rptr 
386,42CA3d 1046 

Flsu—State ex rd Watson v Lee, supra, n. 2 
Oa—DeWitt v Richmond County, 16 S£2d 579, 192 
Ga 770 

N J.n-Wagiier v County Employees Pension Cominifr> 
sioa of Essex County, 32 A2d 287, 130 NJLaw 
230-41arv^ v Boi^ of Chosen Freeboldeia of 
Essex County, 144 AJd 3A 51 NJSuper. 363. 
afld 153 A2d 1(V 30 NJ 381 
Statate held anconstltntlonal 
La^Letdher v Jeflemn Pansh, 229 So2d 101, 254 
U 1067 

Various otlier matters with respe^ 
to pension or retirement have be^ 
considiBred.’^ 


S3 Cal—Smith v Nettleship, App, IS CalRptr 
836, 195 C A 2d 393—Flaherty v Board of Retiie- 
ment of Los Angeles County Emp Retuement 
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County building authority is not 
the alter ego of the county, having 
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NY-Combsv Upeon,254NYS2d 143,44Mue2d 
467. 

Scope of poweia of Inveatilgetton 
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483 NE2d 135, two cases, 65 N Y2d 922 

Power to compel tttwideBce of wHneeaea 
NY—Apphcatioo of Combs, 237 NYS2d 857, 38 
Miso.2d242. 
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unteer Ftie Dept, Inc, 340 A 2d 265,275 Md 374 
Ohio—Mcbfidhad v Van Ho. 219 NE2d 831, 8 Ohio 
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Cal—Oalh v Brown, 243 P.2d 920; 110 CA2d 764 
Penal statute inapplicable 
Mo—Stateexmt TaylorV CnmirtOQ, 240S.W2d 877, 
362 Mo 199 . 
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liability for acta in another capacity 
Cal—Oty of Santa Clan v Santa data County, 81 
Cal Rptr 643, 1 CA3d493 
94 Anz—Cecil v Oik County, 227 P2d 217, 61 
Anz 320 

Tiip gfli payments not recoverable firom redpiente 
Ky —Fannin v Davis, 385 S W 2d 321 
97 US—Platte Conntyv New Amsterdam Cas Co, 
DCNeb. 6FRD 475 

99 Effect of dqmnt m public depontary see Deposi- 
tanes, § 11 

6. Ratification 

Ky—Fannm v Davis, 423 S W2d 235 

page 957 

10 Ind—State ex rel Fmk v Cocklty. 37 NE.2d 
284, no Ind App 417. 

§ 144 . -Other Particular Offi¬ 

cers and Agents 

12. Allowance of salaries 

Cal—Qalb v Brown, 243 P2d 92a HO CA2d 764 

page 958 

17. Charter provisions transforring duties to 
treasurer held valid 

Tenn—Robmson v Bnley. 374 SW2d 382, 13 Tenn 
418 

Commissioner of accomits 

(1) No absolute or unlimited mimanity 

NY—Firesterv Lipson, 270 N Y S 2d 844, 50 Mise 2d 
527 

(2) Liable for torts withm scope of authority 
NY—Firesterv Lipson, 270NYS2d 844, 50Mi8c2d 

527 

0) Matters conndered 

NY—Firesterv Upson, 270NYS2d 844, 50 Misc.2d 

527 

20. Pension fond 

NX-State v Deegan, 313 A2d 686, 126 NJSuper. 
475 

County building inspectors The 
duties and liabilities of county building 
inspectors have been adjudicated.*** 

24.1. Regulation of house traflen hnproper 

Ohio—Brodmek v Monger, 102 NE2d 48, Afol, 

App,mNB2d695 

Rural housing authorities have 
been created by statute in some jurist 
dictions.*** 

24.2. ConstItiitionaUty of statute 

Fk—Oamtt v Northwest Flonda Regional Houiing 
Authority. 12 So 2d 448, 1S2 Fk SSI. 

County police officers. The duties 
of county police oncers correspond to 
their powers.**® 

24.3. Excess of discretion as hveach of duly 

NX—Stale v OrecchiQ, 99 A2d 595, 27 NXSuper 

484. affd 106 A2d 541, 16 NJ 125 

Matters held not to excuse performance of Stat¬ 
utory dntiea 

Ky—Stuart v Combs. 360 SW2d 144 

County fire chief, Duties of a coun¬ 
ty fire chief have been adjudicated.*** 
24A Statntaiy rigjit of firemen to Join into 
Cal—^bnetoational Am^ of Fire Fighters, Local No 
1396, AFL-aO v. MCeroed County, 22 CalRptr 
270, 204 C A 2d 387 

Ckmnty executive. The duties of a 
coun^ escecotive have been adjudi¬ 
cated.*** 
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24w5. Snpertifioii, diracttoD, and eontrol of 
fhorierg department 

NY—Application of Comb^ 237 NYS2d 857, 38 
Muc2d242 

County manaser 

Fla—McNayr v KeUy, 184 So2d 428, coiif to, app, 
185 So 2d 194 

County marshal The duties and 
liabilities of a county marshal have 
been adjudicated.^^ 

24^ NY —Puano v Natsau County, 246 N.YS2d 
733, 41 Mitc2d 844> afld 252 NYS2d 22, 21 
AD2d 754 

Officers conducting investtgations. 
The duties and liabilities of officers 
conducting investigations have been 
adjudicated.^^ 

24w7. CompeUIng wltnem to testify 
NY—In n Lipion, 241 N Y.S2d 929, 39 Mac 2d 778, 
■fid 247 NYa2d i008« 20 AD2d 666. 

Ftimillitng tnmfcrlpt of teetimony to wltnen 
NY—In n LipMn, 241 N.YS2d 929, 39 MiK.2d 778, 
•ffd 247 N Y.S2d 1008, 20 AD.2d 666. 

Ihfonning wltneaa of siddoct of Inreatlgation 
N.Y —In le Lipion, 241 N.Y S 2d 929, 39 Mae 2d 778, 
■fid. 247 N.Ya2d 1008, 20 AD2d 666 

§ 145. Statutory Penalties 

25. Pmpoae of atatnte 

Tenn-State v Miner, 138 S W2d 766, 176 Tenn 158 

page 959 

29 Old-State ex id TVatv. Bailey, 295 P 2d 763 
Tenn—State v Mmer, 138 SW2d 766, aiipcB, n 25 
TeoL—Naoogdochea Coun^ v Wmder, CtvApp, 140 

aW2d972 

30 Tex —NacQgdochci County v Winder, npra, n 
29 

§ 146. Grimiiial Responsibility 

33 Cd-Feople v. SObel, 115 CalRptr. 532, 40 
CA3d 1046 

ni— People V Cbik, 389 NE2d 911, 27 mDec 680, 
71 m App 3d 381 

Md-Bennett v States 24 A2d 786, 180 Md. 406. 
N Y^eojae v Kutoip. 173 N YS2d 574, 4 NY2d 
209, 149 NE2d 866. 

Ffohibited ads hdd not oindnal offleiiie 
NY-Peo|de V Fdm, 171 NYS2d 274, 5 AD2d 
868 

Statute held Hot violated 

Ark.-Wanen v Stme, 340 S W 2d 400, 232 Axk. 823 

On^-DeFoor v. State, 210 SE.2d 707, 233 Oa 190 

U-Statev $111101, 357 So 2d 505 

34. Gonaty traasnrar 

Not criminally liable fbr acta of emidoyeei, under 
•Mute, m abaepce of evideDoe d collaiion or oomqh 
tern. 

N.Y-Peaplev Avery, 189NYS2d 734v9 AD2d34 
Connty dstodiTaf or poUoe ofCtocn 
-State V. Oreoofaio, supra, n. 243 
37 NC^-Stale v Agnew, 241 SE2d 684, 294 NC 
382, oert den. 99 Sa 107, 439 U.S 830^ 58 
,LBd2d 124 

mHBeopkv Oaili; 389 NE2d 911, 27 01 Dec. 680, 
71 niAppSd 381 

Mmn^-^ltee V Thompaai, 62 N W.2d 512 

Mtere. or rdtaaal to pay over to sncca i aor 



Stetnte held not applicable to comity employees 
Okl—Seott V State. Cr, 316 P2d 192 
39 Mum—State v Thompson, supra, n 37 

page 960 

41 "Officers** defined 

Cal —C3eland v Superior Court of Mendoono CounQr, 
126 P2d 622, 52 Cal App 2d 330 

43. "WilfU** vtolatton leqidred 
WVa—Powers v Qoodwm, 291 SE.2d 466, app after 
remand 324 SE 2d 701 
47. Acte dnring term of office 
Cal—People V Hak^ 42 Cal Rptr 333,232 C A 2d 112 

page 961 

4S Md—Bennett V State, 24 A 2d 786, 180 Md 406 
NM-^State v Ounile, 559 P2d 1214, 90 NM 87, 
cert den 361 P2d 1347, 90 NJd 254 
liAid Insnfficlettt 

(2) Other 

m-People V dark, 389 NE2d 911, 27 mDec 680, 
71 m App 3d 381. 

Indictment snffldieitt 

m— Peoplev Niokaon.374NE2d 804, 16mDec 29, 
58mApp3d47a 

Neb—State v Kilmer, 231 N W.2d 708, 194 Neb 434. 
NJ^State V. Deegan, 315 A2d 686, 126 NJ.Super 
475 

Indnstilal development purposes 
Ndb—Chaae v Douglas County, 241 N W.2d 334, 195 
Neb. 838 

5t Fardcnlar words or phrases constmed 

N J —State V. Orecchio, supra, n 24.3 

Evidence. General rules apply as to 
presumptions and burden of proof.^^^ 
51.1. Burden of proof 

NJ—State V Oteodno, 99 A 2d 595, 27 NJSuper 
484, affd 106 A2d 541, 16 Nl 125-State v 
Hanly, 317 A2d 746, 127 NJ Super 436 

5Z Other evidence held faadmisiiMe 
N J —State V Oreochio, supra, n 24 3 
NM-State v Onnzle, 359 P2d 1214, 90 NM 87, 
oert den 561 P2d 1347, 90 NM 254 

54, Evidence held inanffident 

0) Ailc—Mackey V State, 519 SW.2d 760,257 Aric. 
497 

Colo—Mush V Pe(^ 146 P2d 218, 112 Colo 81 
Ky-..Williams V Com, 392 SW2d 454 
NJr-Statev Haiily.317A2d746,127NJSuper 436 
NY-Peoplev Avery, 189N.YS2d 734,9AD2d34 
Okl—Hiselv State, 264 P2d 373,97 Okl Cr, 356, foU 
264 P 2d 386, 97 Older 367 

Evidence snfBdeiit 

ni-Feo|de V dark, 389 NE2d 911, 27 mDec 68a 
71 mApp3d381 

NJ—State V. Hanly, 317 A 2d 746,127 N JSuper. 436. 
NY^eoplev Kitkiv, 216 N.YS2d 749, 13 ADJd 
987 

N.C-State V Agnew, 241 SEJd 684, 294 NC 382, 
oert den 99 sa 107, 439 US 83a 38 LEd2d 
124 

Instmctions snffldent 

NJ—Statev HmUy, 317 A 24 746,127 NJ Super. 436 
m—Peoplev Cluk,389 NE2d911, 27mDeo 68a 
71 IlLApp3d 381 

§ 148. -Fees 

59 Ky—Fonk v Mdhken, 317 S.W2d 499 
Pa.—In re Account of 30 A2d 293, 355 Pa 
380-Com V. Kane, 67 PaDbt ft Co 458, 97 
PittabLegJ 128. 

Teon^Vandergoff v Sed)er,'216 SW2d 311, 187 
Tenn 561 

Tex^State v. Olaai, CtvApp. isj &W2d 296, err 
ref, 170 S WJd 47a 141 Tex. 83-Tmcy v Vmin* 
(7 County, dvApp, 169 S.W2d 217. * 
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61 Tenn—State, for Use of Obion County, v Cobb, 
202 S W 2d 819, 184 Tenn 675 

Sums Indnded 

(1) Benson v Bradford County, 192 A 65a 326 Pa. 
454—In re Account of Harr, supra, n 59 

Bond dednetloB 

Tenn—State, for Use of Obion County, v Cobb, supra 

Estoppel 

Term—States for Use of Obion County, v. Coba supra 

page 963 

62 Tex —Hams County v Hall, 172 S W.2d 691,141 
Tex 388 

63 ND—AppealofPe8chel,4N.W.2dl94, 72ND 
14,fi)ll4NW2dl99,72ND 25,4NW2d22A 
72 ND 26, and 4 N.W2d 224, 72 ND 27 

Tex—Hams County v Hall, 166 S W2d 729, revd on 
oth grda 172 S W2d 691, 141 Tex 388 
70 Ky.—Funk v MiUiken, 317 S W2d 499. 
Tex-41aim County v. Hall, supra, n 62 
73. Tenn—State, fbr Use of Obion County, v Cobb, 
supra, n 61. 

76 Tenn —State, fbr Use of Obion County, v. Cbbb, 
supra, tt. 61 

§ 150. -Public Funds or Propeiv 

ty 

page 964 

82 Pa—Collins v Barton, 42 Pa.Di8t ft Ca 340— 
PacktaU v Lane, 38 Wadi Co 193, 206 
88 Mo—State V Hailqr, 165 SW2d 422, 350 Mo 
300 

Pa—CbOins v. Barton, supra, n 82 

page 965 

96 S.D—Brown Connty V 2ktr, 295 NW 289, 67 
SD 516 

98. Notice 

Ky—HaU v Nophs, 367 S W2d 456 

§ 152. Audit and Setdement 

6 Ala.—State, fbr Use and Benefit of Morgan County, 

V Norwood, 26 Sa2d 577, 248 Ala. 128 
Ohio-Roccs V Wilke, 371 NEJd 223, S3 Ohio 
App 2d 8, 7 aOJd 12. 

Pa—i^ipeali of Louahay, 83 AJd 408, 169 FaSiqier 
543. afid. 88 A2d 793, 370 Pa 453. 

WVa—Riley v Board of Com^ra of Ohio County, 25 
SEJd497, 125WVa.545 

ResponsWnty of connty for probation depart¬ 
ment 

NJ—Oodfoy v McOann, 179 A2d 6, 37 NJ 28 

page 966 

7 Pa.—In re Washington County Controller*a Report 

fbr 1964, 235 A2d 592, 427 Pa. 631 

Denrarrer 

Oa.—Banks County V Stark, 77 S£2d 33, 88 Oa^ip 
368, tranaf 74 S E 2d 74, 209 Oa 496 
SC^-Oiegotyv RoOnis, 95 SE2d 487, 230 SC 269 
10 Ky—Buicliect v Leilie, 311 S W2d 551 

§ 158. -Conclusivenegs and Ef¬ 

fect 

19 Pt^-Commonwealfh ex rti Uoangft v North¬ 
ampton County, 7 A 2d 553, 136 Pa Super 366— 
BeAi County Inat Dist v. Schoeocr, 47 Berks 
229, mod on oth grds. 117 A 2d 74a 383 Pa, 210 

page 967 

22 Tex—Tracy v WiUaoy County, OvApp, 169 
S.W.2d 217 

23 Ky—Oreenup County V MiSis, 303 SW 2d 898 
24. Pa—In re Benaoa, 38 A2d 75, 330 Pa 141 
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25 Ky—Gieenup County v MiUis* 303 SW2d 898 
—Wdjrter County v Vaughn, 365 SW2d 109 
Fa—In re Benaon, aupia, n 24 

As to assets concealed or not offidaUy bronglEt 
to the attention the auditing ofEEcer, etc. 
Pa—B oIcb County Institution Dist v Sehoener, 117 
A.2d 740, 383 Pa. 210 

§ 154. Appeal from Settlement 

page 968 

40 Pa—Appeal fttun County Qmtndler Report, su¬ 
pra, n 6—Kistler v Caihon County. 35 A2d 733, 
154 Fa Super 299—Gaik v Median, siqna, n. 
6-Beik8 County Inst Diet v Sehoener, 47 Berks 
229, mod onoth grds 117 A 2d 740,383 Fa 210 
42 Pa^—^Ih re Annual Reports ci County Controlkr 
for years 1958, 1959, I960, 1961, 13 Bucks 146— 
In re Washington County ContzoUei's Report for 
1964^ 235 A2d 592, 427 Pa 631 

Appeal nnne pro tnne 

(2) Commonwealth ex id Unangit v Northampton 
Oou^, supra, n 19—Cqpnnonwealth v Keusted, 17 
A 2d 188, 340 Pa 512—Appeal from Monroe County 
Auditors' Report, 84 PaDist A Co 278, 13 Monroe 
LR 35 

§ 156. Liabilities on Official Bonds 

page 969 

48 U S—Platte County V New Amsterdam Caa Co, 
DCNd>,6FRD 475. 

Ky—Fhimm v Davu, 423 SW2d 235 
ND—Morton Oonnty V Tavis, 66 N W2d 201 
SC-Parker v Brown, 10 SE2d 625. 195 SC 35 
Wyo—Spamol Ford, Inc v Ftoggatt, 478 P2d 598 
Statute atrietty oonstmed 
Tex—Wddi v Kent, QvApp, 153 SW2d 284 
52 Tenn—State v Stodtton, 270 S.WJd 586, 38 
TennApp 90 

; 157. -Necessity For Valid 

Bond 

page 970 

55 Ind—Board of Corn’ll of Shdby County V Hade, 
33 NE2d 367. 109 IndApp 106 
Mb—State ex xd Jeflenon Oonnty v Shedde, 163 
S.W2d5S9 

§ 159. -Accrual or Release of 

Liabilily by Breach or Ful- 
frllment of Conditions 

61 US—Platte County V New Amsterdam Cia Go, 
iU|Ha,n 48 

A]a.-Covmgtoa County v OTfeal, 195 So 234, 239 
Ah. 322 

Mha-State v Moody, 198 So 2d 586 
OUL-Standard Sur. ft Gu Co ofNY. v Kdley. 170 
P2d2Sl, 197 Old 292. 

Tom—Stated for Uae of ObK» County, v Cobb, 202 
S.W2d819, 184Teon 67S 

WVa—State ex xd Boone Nat, Bank of Madisoa v. 
Manna, 29 SJB2d 621, 126WVa.643 

Bond b fbr protectfoB of pdUk tada and Bo^ 
fbr proteethm of penona hdnred bcUeBtal- 
ly in perfbnianoe of gofManiadal fhno- 
tiona 

Fa—Com todieiiaeorSaboeheckv The New Amster¬ 
dam On Co, 32 D ft C2d 7S3, 56 Man 92, 44 
WashOo 26. 

S«roty*a right of in dcam i ty 
NY—Oswego County v American Sur Co of N.Y., 
63NYS2d 723,ami TO N.YS2d 927, 272 App 
Div 862 

Snroty IbUe for in tereat fron date of de m a n d 
Maa-State v Moody, 198 Sold 546 


62 US—Platte County V New Amsterdam Cas Co, 
supra, n 48 

Cil—Dawson V Martin, 309P2d 915,150CA2d379 

63 Miss—Causey V Gilbert. 10 So 2d 451, 193 Mm 
756 

64 Ind—Hart v State ex xd Emmert, 81 NE2d 
696, 118 IndApp 519 

Old —State, for Use of Bd of County Com’ra of Credc 
County ex id. Jeumngs v Strange, 209 P 2d 691, 
202 Old 11 

66 Ind—Hart v State ex rd Emmert, aupm, n 64 

Misa-State ex id Kyle v Dear, 46 So2d 100, 209 

Miss 268, sug err over 47 So 2d 150, 209 Miss 
268 

Old—Standard Snr ft Cas Go of NY v Kelley, 
supra, n 61 

page 971 

67 Ala—Covmgtmi County v O'Neal, supra, n 61 

Old —Weiabeiger v U S Ftdehty ft Ouaianty Co, 188 

P2d 864, 199 Old 566 

Tenn—Carter County v Williams, 190 S W 2d 311, 28 
Tenn App 352 

Wash—Hailey v King County, 149 P2d 823, 21 
Wa8h2d 53, 154 ALR 351 

68 Aik—National Surety Corporalicni v BiUmgsley, 
168SW2d427, 205 Aik 293 

Ind—Hart v State ex id Emmert, supra, n 66 

69 SC—Paiker V Brown, 10 SE2d 625, 195 SC 
35 

70 Miss—Barnett v Woods. 18 So2d 443, 196 Miss 
678 

75 Mont—Goetsehins v Lanch, 353 P2d 87, 137 
Mont 465 

P^—Onn to Use of Sabocheek v New Amsterdam 
Cas Co., 32 D ft C2d J53, 56 Mun 92. 44 
WashCo 26 

page 972 

76 US—National Surety Corporation v Qty of Al¬ 
lentown, DCFa, 32 FSupp 700 

79 Ky—Fannm v Davis, 38S S W2d 321 

87 Neb-Oarfidd County v Pearl, 295 NW 82a 
138 Nd) 8ia cert den 61 SG 1117, 313 US 
592, 85 LEd 1546 

page 973 

91 Moot—Rosebud County v Smith, 9 P2d 1071, 
92 Mont 75 

Nd>—Garfield County v Pearl, sqpra. n 87 

7. Mus—Gimg V. Wheat, 54 So2d 383, 212 Mias 
258 

page 974 

14w Anditiir^ bondsmen 

Cal—Sin Di^ County v Milotz, 260 P2d 282, 119 
aA2dSiipp 871 

pe8e975 

32 Neb-Oarfidd County v Pearl, 295 NW 82a 
138 Nd> 8ia ooL den. 61 S a 1117, 313 U S 
592, 85 L Ed. 1546 

34 Arm—Cecal v Gih County, 227 P2d 217, 71 
Anz 320 

40 Neb—Gaxfidd County v Pearl, supra, n. 32 

page 976 

46 Neb—Oaifidd County v. Peari, supra, n. *32 

51 Shoe the pahltettloB of Goipw Jorii Se c—d— , 
the cases ated therem have been overruled, and a 
surety was hdd not hahh m view of a statute 
xdievmg the county treasurer of the duty of aafdy 
keepmg the county’s fimds while they remem on 
deposit m the designated banlt-^Govfaigton Counr 
ty y OTfeal, siq—, n 61 
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§ 160. — SuGcesaiTe or Concur¬ 
rent Bonds 

53 US—Platte County V New Amsterdam Cas Co, 
DCNeb,6FR.D 475 

page 977 

56 Cd -Humboldt County v Kay, 134 P 2d 501, 57 
CalAjn>2d 113 

65 Oa—Employen Liability Aasur Coip v Lewis, 
115 SE2d 387, 101 OaApp 802 

§ 161. -Extent of UabiUty 

page 978 

73 US—Gtizens Nat Bank of Waco, Tex, v Fiddt- 
ty ft Deposit Co of Maryland, CCA.T<x, 117 
F2d 852, cert den 61 Sa 947. 313 US 570, 85 
LEd 1523—Platte County v New Amsterdam 
Cas Co, sujtfa, n 53 

Fla—Holland v Amencan Surety Co of New Yoric, 6 
So2d 28a 149 Fla 285. 140 ALR 1451 
Oa—US Fldehty & Ouannty Co v Richmond Coun¬ 
ty, 163 S E 482, 174 Ga 599 
Ind—State ex xd Pmk v Cocldey, 37NE2d 284. 110 
IndApp 417 

ND—Ward County v Balerud, 5 NW2d 425, 72 
ND 173, foil 5NW2d432. 72ND 185 
Old—Bynum v Western Sur Co of Sioux Falls, SD, 
323 P2d972 

Tex—Settegast v Hams County, Civ.App, 159 S W 2d 
543, err ref 

Pa—Rugs^ V AmeiKan Surety Co of New York, 17 
Pa.Dist ft Co 259 

Surety primarily liable 

Or—Esadatyn v Casted, 286 P2d 665, 205 Or 344. 
mod on oth grds 288 P 2d 214. 205 Or 344. reh 
den. 288 P2d 215, 205 Or 344 

74 US—^Pldte County V New Amsterdam Cas Co, 
snpia, n 53 

Oa-U S Fiddity ft Guaranty Co v Claxke, 187 SE. 
420, 182 Ga 755 

75 Mont—Wheder v Moe^ 515 P2d 679, 163 Mont 
154 

Neb—Garfidd County v Pearl, supra, n 32 

76 Old—Stated for Uae of Bd of County Com’rs of 
Creek County ex rd Jennings v Strange, 209 F 2d 
691,202 Old 11 

Exchange of aecnrlties 

Okl—Foorth Nat Bank v Board of Com'is of Craig 
County. 95 P2d 878, 186 Okl 102 

77. Bayond actnal amount of bond 

Miss-State V Moody, 198 So 2d 586 

page 979 

88 Oa—U S Fldehty ft Ouaianty Co v Richmond 
Oounty, siqpia, n 73 

Demmrver 

Ala.—Hi^itowerv Robnon, 137 Sa 53a 223 Ah 622 
99. *«Deinaiid” conitnied 
Oa—Emidoyen Lnbihty Assnr Coip v Lewis, 113 
SE2d 387, 101 Ga App 802 

page 980 

9. PaxpoeeofatattiteaBdconditioimgoTeniiiig 

Tenn.-8tetev Mmer, 138SW2d 766, 176Tenn 158 
12 La—Road Dut Na 1 of Jackson Pandi v Fiddi¬ 
ty ft Deposit Co of Maiyhnd, 197 So 252, 195 
La.^621. 

pagp 981 

15. Bond of dty officer aa aecmify to county 
US—National Surety Corpoiatum v. Qty of Alkn- 
town, DCPa, 32 FSupp 700 
16 Mum—State Bank of Mena v Binstrom, 299 
NW 199, 210 Mmn 497 
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§161 COUNTIES 

Page 981 

18 Miim—State Bank of Mon V ftUstroni, nipn» n 
16 

19 Qa •—U S Fidelity ft Quanitty Co v Riduiund 
County, 168 S£ 4S2, 174 Ga. 599 

21 Qa—U S. Fidelity ft Onaianty Co v Ridimond 
County* niina, n 19 

22 Qa^-4J S Flddity ft Quann^ Co v Richmond 
County, inpfa, n 19 

25. UiUIity OB separate embeziJcinenfa 

ND—Morton County v Tavis, 66 NW2d 201 

§ 162, — Dischaige or Release of 
Sureties 

page 982 

38. Miif—Morehead v. US Ftddity ft Ouannty 
Co, 192 So 300, 187 Mm 55. 

40 Idiai—Motehead v. U3 Fidelity ft Ouannty 
Co, lupn, n. 38 

FliiaUty of dedaion 

Ohio—In n Amencan Surety Co of New York, 23 
NE2d4H 62 01110 App. 1S3. 

§ 162, —Summary Remedies 

page 983 

61 Ga.p-Banks County v. Stark, 77 SE2d 33, 88 
Qa.App 368, transf. 74 SE2d 74^ 209 Oa 496 

FS^-Com V Duke^ 33 DeLCo 273 

§ 164. -Actions on Bonds 

page 984 

78 Pa.—Fayette County v Aubrey, 36 PaJDiit ft Co 
307, 2FayLJ 170 

79 MiM—Shumpertv Lee County, 20 So.2d 82,197 
Mim. 513 

pt8e96S 

90. County need not obtain leaye 

WadL—Whatcom County v Schuman, 121 P.2d 378, 
12 Waah2d290 

1 Ky—National Surety Co of New York v Hefter*$ 

Adm*r,44SW2d 563, 241 Ky 623 

Okl-James v States IS P2d 591, 160 Okl 99 

2 Kan—State CK icL Onsue V hbttenon, 561 PJld 

796* 221 Kan 540 

page 986 

9 Ind—State « fd Pmk V Coddey, 7 NJB.2d 284» 
no IndApp 284 

12. ChaimaB of county board 

Wis-Stateeard Girterv Otaaei,291 N.W 848,234 
Wii 677 

17 Mb—State ex rel and to Use of Hiclcoiy County 
V. Davu, App, 292 S W 2d 322, tnnsf., Sup , 302 
SW2d892 

page 987 

26. ND—Ward County v Balenid, 5 NW2d 425, 
72 Na 173, ton 5 NW2d 432, 72 ND 185. 

21 l^eb.r-8|ieer v Kntaenstaiii, 9 N.W2d 306^ 143 
Neb 300, mod on oth gids 12 N W 2d 360, 143 
Ntt) 300 

3Z' t]Ar->CLJJS. fiotod la Platte County V NewAm^ 
itKdam Cm Co, D.CNeb, 6 FJLD. 475, 483. 

Qr-Saadityn v Caited, 286 P 2d 665, 205 Or 344^ 
mod. on olh gida 288 P 2d 2H 205 Or 344, nfa. 
dsa. 288 P 2d 215. 205 Or 344 

Shgrdy*U figbt to bring in defmWng oOldal 

N.Y^—Onego County v American Sur Co of N.Y., 
63 NY.8Jd 723, afld. 70 NYS2d 927. 272 App 
-Dm 861. 

31 U8.-PlMta County V. New Amsterdam Caa Co, 
D.CMd>., 6 FRD. 475 


page 988 

62 US—^Platte County V New Amsterdam Cas Co, 
supra, n 38 

page 989 

Other matters asserted as defenses 
have been considered 

66.1 U S —Platte County v New Amsterdam Cas 
Co, supra, n 38 

Ind—State ex rd Pink v Coddey, supra, n 9 
69 ND—Ward County v Balerud, supra, n 26 
SC—Parker v Brown, 10 SE2d 625, 195 SC 35 
AUegations bald necessary or sufficient 

(1) State, for Use of Oty of Aberdeen v Board of 
Sup’rs of Monroe County, 196 So 253, 188 Miss 636, 
sugg err over 196 So 649, 188 Miss 636 

Mo—State ex rd Jdforton County v Sheihle, 163 
SW2dS59 

N D —Watd County v Balerud, supra, n 26 
Okl—Smith Engraeermg Works v Custer, 151 P2d 
404, 194 Old. 318 

(9) Other alkgatimu 

Cal—San Diugo County v Milotz, 260 P 2d 282, 119 
CA2d8upp. 871 

DedaratlOB, petition, bill or oomplaliit held In- 
snffident 

(3) Other dcolarations, bills, petitiOQ* or eomplamts 
Cal—San Diego County v Milotz, supra 

page 990 

87. ND—Ward County v Balerud, supra, n 26 
88 N.Y —Oswego County v. Amencan Sur Co of 
NY. supra, n 31 

Amendment hdd prc^erly reftmed 
Or-Hume v Kdly, 43 P. 380, 28 Or 398 
92 Mo—State ex rd JdSmon County V fflieible, 163 
SW2d 559 

93. Allegation eonstmed 
Kan.—Cunningham v. Blythe, 127 P2d 489, 155 Kan 
689 
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98 Tex—Wdeh v Kent, Civ App, 153 SW2d 284 
bHnlsterial character duty ybdated 
Mus—State, tor Use of City of Aberdeen v Board of 
Sup'rs of Monroe County, supra, n 69 
Mo—dtate ex rd and to Use of Hickory County v 
Davis, 302 SW 2d 892 

12 US—Platte County V New Amstanlsm Css. Co, 
DCNd),6FRD 475 
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15, Va.-^Amencan Surety Co v Hannah, 130 SB. 
411, 143 Va. 291 

24. US—Pamun County, Tex, ▼. New Yorii; Cssual- 
ty Co, CCATex, 131 F2d 664 
25 Wadi—Hailey v Kmg County, 149 P2d 823, 21 
Wash 2d S3, 154 ALR 351. 

Efidence held soffidaiit 

(2) Neb —Oty of Bdlevue v Western Sur Co, 171 
NW.2d 772, 184 Nd) 678—SUmtazy and Imp DM 
No 14, Saipy County v Western Sur Go, 171 
NW2d774, 184 Neb. 681 

(13) Other casei—Hart v State ex rd Emmert, 
IndApp, 81 N£2d696 

Mb—State ex rd and to Use of Hickory County v 
Davis, 302 SW 892 

Efidence held InsnfBdeat 

(5) Other cases.*—Wetsberger v. US Fiiddity ft 
Ousniity Co, 188 P2d 864. 199 Okl 566. 

page993 

28 Minn—State Bank of Mora v. Bfflstrom. 299 
N.W 199, 210 Mhm 497. 


35* Deposit In excess of statatory amonnt 
S D —Beadle County v Lloyd, 238 N W 133, 59 S D 
33 
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44 Tenn—State v Mmer, 138 S W2d 766, 176 Tenn 
158 

Under some statutes attorney’s fees 
may be recovered.^ * 

45.1. liability of surety 

Or—Easdstyn v Casted, 288 P2d 214, 205 Or 344 

46. Compromise by connty board hdd iman- 
tiiorlzed 

Wis-Stateezrd Carterv Oiaass,291NW 848,234 
Wia 677 

§ 165. Capacity to Acquire and Hold 
Library References 
Counties ^108 et seq. 

47. Cal —Vagun v. Board of Sup'is of Fresno County, 
40 CalRptr 760, 230 C A2d 286. 

La—Meyer v. Parish of Plaquetnmei, App,, 11 So2d 
291. 

Pa—ZeibeTp. School Dist v Laik, 54 PaDist ft Co 
427—Petition of Lehiflb-Nortfaampton Airport Au¬ 
thority, 16D ftC2d300,28LdiLJ ll,50Mun 
45 

County has interest m property withm its boundanes 
—People ex rd Bd of Com^ of Summit County v 
District Court of Fifth Judicial Dist, Lake County, 179 
P 875, 60 Colo 40 

SD—Wdhami v Book, 61 NW2d 29a 75 S.D 173. 

Intereet as agdnat state 

Cal-^dann County v Superior Court of Marm Counr 
ty, 2 CalRptr 758, 349 P2d 526, 53 C2d 633 

Inteiest as agafnst third persons 

Gal—Marm County v Superior Court of Marm Coun¬ 
ty, 2 CalRptr 758, 349 P2d 526, 53 C2d 633 

No Tested property rights against stote 
Cal—Doctors Oenenl Hospital of Ssn Jose v Santa 
Clara County, 10 CalRptr 423, 18 CA2d 280 

Not bdd by ooaniy merdy as agent for state 
US—Oneda Indian Nation of New York State v. 
Oneida County, D.CN Y, 434 FSupp 527, affd, 
CA, 719 F2d 525, afld m part, revd m pert on 
oth gids.l05Sa 124S,84LEd.2dl69,rdi den. 
lOSSa 2173, 85 L Ed 2d 491 

48 US—Paafie Fruit ft Produce Co v Oregon 
liquor Goqtrbl Commission. DCOr, 41 FSupp 
175—U S v 1010 8 Acres, More or Less, Situate 
mSussex County, Dd, DCDd., 56 FSupp 120 

Mich—Mason County Civic Research Council v Ma¬ 
son County, 72 N.W.2d 292, 343 Mmh 313 
Mont—Hdena Gun Club v Lewis and dark County, 
379 P2d 436, 141 Mbnt 49a 
NY—Vfllage of Croton-On-Hudson v, Westchester 
County, 331 NYS2d 883, 38 AD2d 979, sfld 
287 NE2d 617, 30 N Y2d 959, 325 NYS2d 825. 
Pa—6miley v Lmmger, 387 A.2d 1318, 36 Pa.Gmwlth 
169 

Powor to cowdemn as power to purchase 
NJ—State V Halttad, 39 NJTLaw 64a afld. 41 
N JXaw 552, 32 AmJt 247, 

Statate bdd faUd 

La—LdBlanc v Pbhoe Jury of Rapides Pansfa, App, 
188 S(v2d 131, writ ref. 188 So 2d 607, U 618. 
N.Y —New York State School Bus Operators Aas*n v 
Nassau County, 357 N Y SJd 641, 79 Misc.2d 352, 
mod on oth grds 367 NYS2d 825, 48 AD.2d 
671. afld 350 N£2d 593, 39 NY2d 638, 385 
NYS2d 263 ^ 

Mnltipinpoee stodtanns' 

Wash-Pagetv Logaii,474P2d247,78Wash.2d 349. 

49 Fla—Cueuit Court of Twelfth indicial dirouit v’ 
Dqmitment of Natund Resources, 339 So 2d 1113. 
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Ky—Hogge v Rowan County Fiscal Conit» 231 
SW2d 8. 313 Ky 387 

Nd)—of Grand Island v WiUis, 7 N W2d 457, 
142 Nd> 686 

NY—Iscoipoiated Village of Atlantic Beadiv Nassau 
County, 296 N YS2d 382. 58 Misc2d 665 
Power to acQnire airport 
NY—Mersereau v Westchester County, 34 NYS2d 
966, 178 Mac 652 

No power to acquire tor specnlatloii or Inreat- 
ment 

Cdo—Fainik v Board of County Com’rB of Wdd 
County, 341 P 2d 467, 139 Colo 481—Board of 
County Com*is of Logan County v Moms, 362 
P2d 202, 147 Colo 1 

50 Mb—Appdbaum v St Louu County,451 SW2d 
107 

Okl—Smith V State, Cr, 381 P2d 900, reh stricken 
383 P2d 885 

Utah—Duncan v Hemmelwniht, 186 P 2d 965, 112 
Utah 262 

Aoqniaition of parita, etc. 

Anz—Pioneer Nat Trust Co v Kuk. App. 591 P 2d 
996, U1 Anz 508 

Acquisition, derelopmeiit and opention of property 
ftir Tirloas pmpoaes hdd proper government Amo¬ 
tions 

Qa—Lmdsey v Guhl, 229 SE2d 354, 237 Oa 567 
Ky—Boone v Cook, 365 SW2d 100 
Mich—Alan v Wayne County. 200 NW2d 628, 388 
Mich 210,67 ALR3d 1079, adhered to^rdi den 
202 NW2d 277, 388 Mich 626 
Ohio—Campandla v Cuyahoga County, 387 NE2d 
254, 57 Ohio Mac 20. 11 003d 189 
WVa—State ex rd County Court of Brooke County v 
Kemp. 151 SE2d680 

Wyo—^Boaid of Goun^ Corners of Aftwny County v 
White, 335 P2d 433, 79 Wyo 420 

51 Mbh—Mason County Civic Research Council V 
Mason County, 72 N,W2d 292, 343 Mich 313 

N D —Brus^aaid v Schroeder, 201 N W 2d 899 

52 Idaho—Bdv Benewah County, 97 P 2d 397, 60 
Idaho 791 

Mo—Everett v Omton County, 282 S W2d 30 
NJ—Wayne Tp v Passaic County, 332 A2d 207, 132 
NJSiqier 42 

53 m—People ex rd Kramer V Chicago, B ft QR 
Go, 134NE2d 335, 8 in2d382 

NC—Trustees of Watts Hospital v Board of Corners 
for Durham County, 58 SE2d 696, 231 NC 604 
Pa—City of Pittdmrgh v Board of Property Assesa- 
ment Appeals and Review of Alkgjbeny County, 
412 A2d 655, 49 PaCmwlth 442 
Tex—Dancy v Davidacm, OvApp, 183 SW2d 195, 
err ref—CJJS. ctted In Qty of Houston v Hous¬ 
ton Independent School Dot, 436 S W 2d 568,572, 
mocU on oth gcds.,Siip,443 SW.2d49 

pi«e995 

54 US—Allstate LessmgCorp V Board of County 
Com’rs, Rio Amba County, N M, C A N M, 450 
F,2d26 

Ala—Darden v Macon County, 413 So 2d 1137 
Ky —Fayette County pucal Court v. Fayette County, 
236S.W2d455. 314 Ky 595 
MidL—Betz v Bemen County Bldg Anthonty, 162 
SW2d 856, IZMicfaApp 304 
N.Y.-Jncotporatod Village of Atlantic Beach v Nassau 
County, 296 NYS2d 382, 58 665 

NC—Trustees of Rex Hospital v Board of Gom*rs of 
Wake County, 79 SE2d 892, 239 NC 312 

<<Piibllc ue** defliwd 
Mmn —WtHiams V. Ladi, 8 Mmn. 496 
I^Y-Herknner County v Village of Herkimer, 295 
‘ NYS 629,151 AppDiv 126, allB 279 NY 56^ 
18 NE 2d 584—Staten UandEdoonCocp v New 
York Oty Hoadnt Aathoaty, 52 N YiS^ 639, 
184Mi8o 564,aflB 58 NYA2d427,269 AppDiv 
996^ afU 7aNE^ 554v 296 NY. 75a 


56 Colo—Cunanon Gorp v Board of County 
Com’is of El Paso County. 563 P2d 946, 193 
Colo 164 

57 Oa-Lindsey V Ouhl. 229 S E 2d 354, 237 Oa 
567 

Fa-^ones v McConnell, 186 A2d 915, 409 Pa 455 

58 Colo—Bauibndi v Boies. 158 F.2d 736, 113 
Colo 458 

60 Aik—Warren v Wheatley, 331 S W2d 843, 231 
Ark 707 

Ind—Jomt County Park Bd of Ripley, Deaihom and 
Decatur Counties v StegemoOer, 88 NE2d 686, 
228 Ind 103, rdi den 89 NE2d 72a 228 Ind 
103 

S D —Butte County v Oaver, 49 N W 2d 466, 74 S D 
134 

§ 166. Mode of Acquiring 
Library References 
Modem Legal Forms Ch 28, 
Easements and Licenses. 

62 Ala—CJjSLdtedm Smith V Duke, 57 So 2d 55a 
552, 257 Ala 86 

Mo—State ex rel Lane v ^mkey, 221 S W 2d 195, 359 
Mo 118 

Neb —Bowley v Qty of Omaha, 149 N W 2d 417, 181 
Neb SIS 

N Y—In re Leva* Estate, 145 N Y S 2d 829, 208 Mac 
968 

NC—Trustees of Watts Hcsfutal v Board of Com'is 
for Duiham County, supra, n S3 

ntk of Comity 

us—Board of Corners of Okl County v Russel, C A 
Okl, 174 F2d 778, cert den 70SCt 64. 338 US 
82a 94LEd 498 

Oa —Tabor v Gilmer County, S3 S E 2d 915, 205 Oa 
439 

Tex—Oty of Tyler v Smith County, Qv^App, 240 
SW2d 496, revd on oth grds 246 SW2d 601, 
151 Tex. 80 

gtotnto cmigtnied 

Wa-Biausen v Daley, 105 NW2d 294, 11 Wa2d 
160 

63 Ak,—CJ.S. ctted in Smith v. Dnke, supra, n 62 
Ark—Oainer v Lowery, 254 S.W2d 68a 221 Ark 

571 

Idaho—Bel v Benewah County, Supra, n 52 
Ky—Kenton County Fiscal Court v Richards, 163 
SW2d 302, 291 Ky 132 

La—CbDma v Zander, App, 61 So 2d 897, transf 59 
So 2d 188, 221 La 275—Langley v Police Jury of 
Galcaaen Pandi, App, 201 So 2d 30a writ ref 
201 So 2d 521, 250 La. 1034 
Mo—State ex rel Laoev Pankey, supra, n 62 
N J—Qty of East Orange v Board of Chosen Freo- 
hbldera, Essex County, 215 A.2d 566,89 N J Super 
493 

Tex—Dancy v. Davidaon, supra, n 53 

Statate hdd valid 

Oa—Barge v. Caap, 70 SLE2d 36a 209 Oa 38 

Extent Of tide 

Mas—Pike County v Fcazier, 54 So 2d 745, 212 Mas 
516 

Qr^Kecnan livestock Fanv Inc v. Mnltnomah 
County By and Throndi State Hi^tway Commis¬ 
sion, 355 P 2d 719 

Fee acqqtred 

Cal—Dunn v Los Angdes County, 318 P 2d 795, 155 
CA2d 789, ipp dism and cert den 78 SCt 
137a 357U.S.34<ZLJ8d.2d 1367 

Parchaae price eomUered 

Pa.—Petition of County Ccm're, 19 Som 89. 

fViwdMmi anhitqiHffit 

KC-Byan v Cherokee County, 118 SE,2d 324, 237 
S.C 548 
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Statute GODstmed 

Wb—B nusen v Daley, 105 NW.2d 294, 11 Wtsld 
160 

ReAual to purchase private transit company 
Fla—Coast Qties Coaches, Inc v Dade County, 178 
So 2d 703 

Failiire of consideration 

Ncv—State ex rd Dept of Hi^iways v Lo Bo^ 427 
P 2d 639, 83 Nev 221, app after remand 487 F 2d 
506.87 Nev 372. app after remand 554 P 2d 258, 
92 Nev. 529, q>p aAer remand 611 P2d 1077, oert 
den 101 SQ 2048. 451 US. 971, 68 L Ed 2d 349 

Condition precedent 

NJ—Union County Indus. Park v. Umon County Park 
CommosKMi. 231 A2d 812, 95 NJSuper 448 

Acqidsitiott by lease 

Cal —^Remkmg v Orange County, 88 Cal Rptr 695, 9 
CA3d 1024 

Fla—^Penn v P wi«iMv>la-F«<»wtnK ta Qovemmental Cen- 
ter Authority, 311 So 2d 97 

64 La—CoDins v Zander, 61 So2d 897, transf 59 
So 2d 188. 221 La. 275 

Nd) —^Bowley v Qty of Omaha, 149 N W 2d 417, 181 
Neb 515 

Pa—Petition of County Comers, 19 Som 89 

65 Cal—Hart v Oould, 259 P2d 49, 119 CA.2d 
231 

Fla—^Dade County v Qty of North Miaim Beadi, 69 
So 2d 780—Koemer v Borck, 100 So 2d 398 

66 Ala—CJS.dted in Simth V Duke, supra, n 62 
Colo —Qmaixon Corp v Board of County Com’is of 

El Paso County, 563 P 2d 946, 193 Colo 164 
Lt'—C oDub V Zsnder, supra, n 64 
Dedication of street by abutting owner 
Ky—Hbuglaiid v Perdue, 361 SW2d 291 

68 Colo—Chitwood v Qty and County of Denver, 
201 P 2d 605, 119 Colo 165 

69 ND—Ulnch V Amerada Petroleum Coqp, 66 
NW.2d397 

Pa—^McColhgan v Oaffiiey, 75 Fn.Diat ft Go 601, 51 
LacUur 169 

73 Tenn—^Rutherford County v Qty of Mutfoeea- 
boxo, 309 S.W 2d 778, 43 Texm.App 489 
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74, In acquiring rlfi^ of way, etc. 

(2) Other matters 

Tex—Howard v Nolan County, QvApp, 319 S.W2d 
947 

Option to parchaae 

Md—Mattmgly v Charlotte Hall School, 377 A.2d 
496, 37 Md App 157 

75 NJ—Wayne Ty v Paasaie County, 312 A2d 
168, 125NJSuper 546,aSd mpart,zevd mpart 
on oth gids 332 A2d 207, 132 NJSuper. 42 

NY—Landau v PeroaocKdo^ 412 NYS2d 378, 66 
ADZdSaifla 407 NBJd412.50NYA143a 
429NYS.2dS66 

Lease-back agraement void 

Mich—People V Dogde ft Aasocptes, Inc., 132 NWJd 
99, 374 Mich 222 

76 Pa—Msmiear v. Lozenie County Inst Dot, 16 
D ft ,C2d 735, 47 tuzXRef. 67. 

Mode of exereiehig power held dbcrethmery 
Ind—Book V IiuhinapoK»'Manon Bldg Anthonty, 
126NEJd5,23iliid 250 

78. Fla^-4>ade County v. Qty of North Miami 
Beadi, supra, n 65. 

Ofaio-Sennv. Biddle, 89 N 1^669,86 Ohio App 1 
79 Tenn—Ruthexftiid County v. Qty of Muxfoeea- 
btto, 309 S.WJd 778. 43 Tesm App. 489 
82 NY.-BireLane^s Wm, 106N.Y&2d 987, 201 
Mue 1003 
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§167 COUNTIES 
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§ 167. Constniction, Maintenance, 
and Repair of Public Build¬ 
ings 

84 Ala—Biownv Stt1t^6SSo2d213. 37 AlaApp 
164 

Fla—KCixe v Semuude County, 229 So 2d 841 
Oa—MdBlmumy v Richmond County, 153 SE2d 
427, 223 Oa 47 

Iowa—Board of Siip*ii of Wmnedudc County v Stan¬ 
dard Appliance Co, 87 N W 2d 459 
Ky.—Sdinudt v Shdby County, 246 S W 2d 141 
Mo—Appdbaumv St Louis County, 451S W 2d 107 
Tex—City of Galveston V Galveston County, Qv App, 
159SW2d976,err ref 

Farttenbur powers and expenditues mclnded 

(8) Other instances 

NY—Murphy v Ene County, 304 NYS2d 242, 60 
Misc2d 954, affd 310 NYS2d 959, 34 AD2d 
295, afid 268 NE2d 771, 28 NY2d 80, 320 
N,YS2d29 

Wyo -Board of County Comers of Albany County v 
Whiter 335 P2d 433, 79 Wyo 420 

Constitiitioiiality of statntes providing for coun¬ 
ty hospitals 

S C—Uw V Oty of Spaitanborg, 146 S E 12.148 S C 
229 

Texv—Seydler v Border, Qv Aj^, 115 S W 2d 702, err 
ref 

**PnUic buildings** constmed 
Tex—Dancy v Davidson, supra, n 53 
Master pisn 

Qd —Vagun v Board of Sap*n of Ftesno County, 40 
CalRptr 76(V230CA2d286 

Provision of constitiidon construed 
SC—McKenae v McLeod, 161 SE2d 659, 251 SC 
226 

psge997 

85 Fla—Mae v Senainole Oounty, 229 So 2d 841 
NJL—Chedure County Convention v Chedure County 

Comers, 347 A 2d 153, 115 NH 585 
NY—People v St Agatha Home for Onldien, 389 
NX2d 1098, 47 NY2d 46, 416 NYS2d 577, 
oert den 100 SO. 145, 444 US 869, 62 LEd2d 
94 

Fa—Com ex rel Bauer v Cocbrai^ 49 A2d 697, 355 
Fa 318 

50CJ p 331 note 32 

Comity Jail defined 

US—US v Gnenwald,DCCal,64F 6,8 
15 C J p 673 note 67 

86. Tenn—Dnver v Thompson, 358 S W2d 477, 49 
TennApp 646 
50 CJ p 331 note 33 

88. Ala^Board of Revenue of Etowah County v 
Hutchma, 33 So 2d 737. 250 Ala. 173 
AruL-nAdcennan v Boyd, 244 P2d 351, 74 Anz 77 
^ Ala—Board of Revenue of Etowah County v 
Hutchma, supra, n 88. 

Idaho—Hoidetaoa v Twm Falb County, 50 P2d 397, 
96 Idaho 124 101 ALR 1131 
EL—Colea County v Oodinn^ 70 N E. 610^ 617, 209 
n 142. 

Kam—Bodun v Board of County ComYs of Reno 
County, 400 P 2d 739, 194 Kan 662 
f ar— Alrm v Osddo Pansh Police Jury, App, 234 So.2d 
203, writ ref 235 So 2d 99, 256 La 73 
MMa^-McHntyre v County Gom'rs of Bristol County, 
254 NE.2d 242, 356 Mass 520. 

NJRf—Fortiqr v Qrafton County, 292 A 2d 853, 112 
KJL208 

N.C-J^taba(n Standard Ldb Ins Co v Guilfiml 
Gouty, 34 SE.2d 43a 225 NC 293 
K D. B oii eiaat d y . Sohtoeder, 201 NW2d 899 
50GJ.p331iiole34 
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90 Ga—Moore v Baldwm County. 74 SE2d 449, 
209 Ga 541 

Ind —Book v Indian^Iis-Manon Bldg Authority, su¬ 
pra, n 76 

La—Akin V Cad d o l^nsh Police Jury, App, 234 So 2d 
203, wnt ref 235 So 2d 99, 256 La 75 
N D —Brusegaaid v Schtoeder, 201 N W 2d 899 

91 Tex —Oty of Houston v. Houston Independent 
School Dist, Qv App, 436 S W2d 568, mod on 
oth. gtds, Sup, 443 S W 2d 49 

94 Pa—Commonwealth ex td James v Woodnng, 
137 A 635, 289 Fa 437 

95 FIs—Posey v Wakulla County, 3 So2d 799, 148 
Fla 115—State ex rd Ervm v Cotney. 104 So 2d 
346 

Idaho—Reynolds Const Co v Twm Falls Oounty, 437 
P2d 14 92 Idaho 61 
Ky—Holmes V Hume, 424 S W 2d 824 

page 999 

97 NY —^Mersereau v Westchester County, 34 N Y 
S 2d 966, 178 Miac 652—Muridiy v Ene County, 
310 NYS2d 959, 34 AD2d 295. affd 268 
N£2d 771, 28 NY2d 8a 320 NYS2d 29 
Water syitem 

(2) Other matters 

Fla.—State v Dade County, 127 So 2d 881 
Joint comity and mnwi^dp al building 

(2) Other cases 

Ky—Ashland-Boyd County Qty-County Health Dept 
V Riggs, 252 SW 2d 922 

PidlUc libraries 

Ohio—State ex id Daley v Qty of Parma, App, 123 
N£2d295 

Sewer syitem 

Fhu—State v Dade County, 127 So 2d 881 

Under Jomt Exercise of Powers Act 

(1) Delegation of powers to another public agency 
Cal-nAmador County v Huberty, 21 CaLRptr 814 

203CA2d664 

(2) Jcant ownership of imgatum prpject not requued 
Qd—Amador County v Huberty, 21 CdRptr 814 

203CA2d 664. 

Stadium not required to be setf-eupportiiig 
NY—Murphy v Ene County, 304 NYS2d 242, 60 
Mi8c2d 954 affd. 310 NYS2d 959, 34 AD2d 
295, and 268 NE2d 771, 28 NY2d 8a 320 
NYS2d29 
Museum 

Neb—Geer<Mdkiis Const Co v Hall County Musenm 
Bd, 185 N.W 2d 671, 186 Nd>. 615 

Multliiiirpose standiunm 
Wadi—Paget V. Logan, 474 P2d 247, 78 Wash 2d 349 
bwIMfag 

Tenn—Copley v. Fentress County, App, 490 SW2d 
164 

ITnHaaiiim 

Ga.—Richmond County Pr o perty Owners AsaVi v An- 
gnatspRidimond County Cohseum Anthonty, 210 
SE2d 172, 233 Ga 94 

Aside from express constitational 
and statutory auliionty,^^ the estab¬ 
lishment of a county hospital has been 
held a proper county purposes.”*® 

97J5 NM—Board of Corn’ll of Bernalillo County V 
McCaOoh, 195 P2d 1005, 52 NM 210 

Antliorixed ty constitiitiiim 
Aik>^Boiidv Kennedy,2USW2d334213Aik 758. 
Joint comrfy and dty hospitals proper mider 
s tatutory andwcity 

Ky—Jinnter v Qty of Lomsvdle, 252 SW. U9, 199 
Ky 834—Distnet Board of Tuberculoaia Sansr 
tocmm Troatees fin* Ftyetfie County v. T.cxmgtion, 
12 S W.2d 348, 227 Ky. 7 


Resideiloe and garage for phyiidan Included 
CaL—Forward v San Diego County, 211 P 458, 190 
Cal 202 

Statute construed as not a nthorix in g comity 
hospital 

Ark—Bondv Komedy,212SW2d334213Ark 758 
Mandatory duty not imposed 
Anz.-Lee v Dunklee^ 326 P.2d 1117, 84 Aim 260 
97.10 Cal-Goodall v Bnte, 54 P2d 5ia H Qd 
App 2d 540 

NY-Smtth V Smith, 160 NYS 574 174 AppDiv 
473 

Federal aid 

Ohio—State ex lel Gross v Mummey, 198 NE2d 444 
176 Ohio St 202 

Source of fluids for 

Ohio—State ex rd Gton v. Mummey, 198 Nn 2d 444 
176 Ohio St 202 

98 Ala—Barbour County Hbqntal Asifn v. Ihidson, 
S4So2d489, 256 Ala 238 

Anz—Adcennan v Boyd, 244 P2d 351, 74 Anz 
77—Lee v Dunklee^ 326 P2d 1117, 84 Anz 26a 
NJ—Henmngier v Board of Choaen FtteholderB of 
Bergen County, 68 A2d 833, 3 NJ 68. 

SC—McLurev McElioy,44SE2d 101, 211 SC 106 
Comity hospital as public corporation 
WVa—Shaflhr v Monongalia General Hoapital, 62 
SE2d 795, 135 WVa. 163 

Collection of hospital charges 
Cal—Madison v Qty and County of San Ftanosoo, 
234 P2d 995, 106 CA2d 232, hearing den 236 
P2d 141, 106CA2d232 

Snbmisslott of plans 

Pa.—Davis v Carbon County, 85 A 2d 862, 369 Pa 
322 

Statnte anthorixing tnbeicnhMhi ho^itnl by county, 
construed. 

Cel—Los Angdes County v State Dqpc of Public 
Health, 322 P2d964 158CA2d425 

Acts held wftfain purview of etatnte 

Ky^Lyon v Waizen County, 325 SW2d 302 

§ 168. -Submission to Popular 

Vote 

2 Ala—CJJS.dtedm Board of Revenue of Etowah 
County V Hntelnns, 33 So.2d 737, 739, 250 Ala. 
173 

Ark—McArthur v Campbea 280 SW2d 221, 225 
Ark. 175—Davis v. Waller. 379 SW2d 283, 238 
Ark. 300-Ciiiiy v Dawson. 379 S.W2d 287,238 
Ark 310—Woolard v Thomas, 381 SW2d 453, 
238 Ark. 162 

Election not required where borrowing oimeces- 

sary 

Term—Copley v Fentress County, App, 490 $W2d 
164 

Ohio—State ex rd Corrigan v Vomovicli, 324 NE2d 
285, 41 Ohio St 2d 157 overruhng Stated ex id 
Stanton v Andrews, 105 Ohio St 489, 138 NE 
873 
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10 NM—Cuper v Board of County Gorn'is of 
Eddy County, 255 P2d 673, 57 NM 137 

FbHiire to pnbUih notice for required period 
Afk-Jefldy v. Piy, 249 SW2d 854 220 Ark 738. 
Notice held not fotally defoetive 
Iowa—Neal v Board of Sup'ia, Oaike County, 53 
NW2d 147, 243 Ibwa 723. 

Record of canvass result 
Iowa—Ned v. Board of Soi^ Oaike County, supra. 
13 Wadi^-Qty of Oaikstonv. Aaotm County Rind 
Ldnaiy Bd, 573 P2d 382, 18 WaahApp 869 
Inithdlve and reforsodiim 
(2) Other eases 

Cal-SmipsQa v. Hite^ 222 P2d 225, 36 Gd2d 125 
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14w Petitioii 
(2) Other matters 

Ky—Hcdmesv Kune, 424 SW2d 824 

§ 169. Control, Use, and Disposition 

15 Ma»--Tboinpionv City ofC3idaeat260NE2d 
499 

NY—People on Inf Pignatarov DeJulii,21NYS2d 
995, 174 Mue 836 

Ter—City and County of Dallas Levee Imp Dist v 
CarrdL Qv App, 263 S W 2d 307, err ref no rev 
eff 

Wash—Kmg County v Whittig, 130 P2d 891, IS 
Wadi 2d 316 

Wa—TownofMdliaonv Qty of Madison, TON W 2d 
249, 269 Wis 609 

U86 of psrtf of site 

NC—Brown v Candler, 73 SE2d 550, 236 NC 576 

CoastrDCtloii of act 

Fla—State ex rd Ervm v Gotney, 104 So 2d 346— 
State V CoUier County, 171 $o2d 890 

Iowa—Long v. Board of Sup’ri oi Beaton County, 142 
NW 2d 378, 258 Iowa 1278 

(Muo—Security Sewage Equip Co v Beebe, 214 N E 2d 
853, 5 Ohio Misc 178 

Stetnte hdd falid 

La—LeBlanc v Police Jury of Rapidea Pandi, App, 
188 So 2d 131, wnt ref 188 So 2d 607,249 La 618 

Stetnte held inyaUd 

US—James v Carnegie Public library, DCSC, 235 
FSupp 911 

No charge for use of waste disposal fodUtles 

NJ—Bergen County V Department of Public Utilities, 
284 A2d 543, llTNJSup^ 304 

Fee for lehnire pass 

NY—People v Dahlman, 383 NYS2d 946, 87 
Misc2d261 

16 Cal—Vagimv Board of Snp'ra of Fresno County, 
40 CaLRptr 76a 230 CA2d 286 

17^ Fla—Lee County v Ldngh Utilities, Inc, App, 
307 So 2d 496 

18. Operafloii of trailer park foolitfes as 
comity pmpoie 

Tex—Cameron County v Wilson, 326 S W2d 162,160 
Tex 25 

Warranty deed 

Ala—Schneider v Mobile County, 224 So 2d 657, 284 
Ala. 304 

CompUaiioe widi deed shown 

N.Y—VanAemem v Saratoga County, 323 NYS2d 
35, 66 Misc 2d 1016 
TJw ii t a tfMM not eUmlnated 

Or^AIhed Veterans Council v Klamath County, 544 
P,2d 19a 23 Or App 653, 


Pa--Commonwealth ex rd James v Woodnng, 137 A 
635, 289 Pa. 437—Petition of Ldu^-Northamptmi 
Airport Authority, 16 D & C 2d 30a 28 Leh LJ 
11, SO Mun 45 

Incidental powers as to parks 
(1) Fla—Sunny Isles Fishing Pier v Dade County, 
79 So 2d 667 
(3) Other ststements 

NY—Lord! v Nassau County, 246 NYS2d 502. 20 
AD2d 658,aifo 199NE2dlSS, 14NY2d699, 
250 NYS2d 54—People v Dahlman, 371 NY 
S 2d 6a 82 Misc 2d 927, affd 383 N Y S 2d 946,87 
Misc 2d 261 

Or-Jaquith v. Hartley. 411 P2d 274, 243 Or 27 
Exdnsfye control 

U S —Locd 309, Umted Furniture Workers of Amer¬ 
ica. CIO, v Gates, DCInd, 75 FSupp 620 
Wis —Milwaukee County v Town of Lake, 48 N.W 2d 
1, 259 Wn 208 

Repair of comity eqniimient 
HI—^People ex id Kramer v Chicago, B &QR Co, 
134 NE 2d 335, SHI 2d 382 

Control and managemmit parks by park com¬ 
mission or dqiariment 

(1) In generd 

NJ—Union County Bd of Chosen Freeholders v Un¬ 
ion County Park Commnsion, 196 A 2d 781, 41 
NJ 333 

(2) Creation of Sportman's center 

NY—Oswald v Westchester County Park Commis¬ 
sion, 234 N Y S 2d 465, affd 239NYS2d 862, 18 
AD 2d 1139 

liberal construction statote in fovor of board 
or commissioii 

NJ—Union County Bd. of Chosen Freeholders v Un¬ 
ion County Paric Comnussum, 196 A 2d 781, 41 
NJ 333 
Discretion 

Cd—Vagim V, Board of Sup’rs of Fresno County. 40 
CdRptr 76a 230 CA2d286 
NY—Qty of Rochester v Monroe County, 364 NY 
S2d678. 81 Mise2d462 

Or—AJhed Veterans Council y Klamath County, 544 
P2d J9a23 0rApp 653 

Ground lesse held mfid 

Mich—People v Doyle & Associates, Inc, 132 NW 2d 
99. 374 Mioh 222 

Use of comity eqn^pment 
Oa^Wotfc V Huff, 205 SE2d 254, 232 Ga 44, app 
after xernand, 2l6 S E2d 699, 233 Oa 162 
20 Ga.—Maksorn v Webb, supra, n. 19 Tunbs v 
Straub. 117 SE2d 462,216 0a. 451 
Tenn—Rutherford County V City ofMuxfteesboio, 309 
SW2d778,43TcnnApp 489 
W.Va—Daugherty v Ellis, 97 SE2d 33, 142 WVa 
340 
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19 Anz—Lockwood v Board of Sup’rs of Manoopa 
County, 297 P 2 d 356, 80 Anz 311 
CSL—Jordan v. Board of Supers of Tulare County, 221 
P.2d 977, 99 CiaApp2d 356 
Ga^Mdoom v Webb, 86 S E2d 489, 211 Oa 450 


in—People ex rd Goodman v Wabash R Co, 70 
NE2d 718.395111520 

Kan—State ex rd Golev Qty of Garnett. 304 P2d 
555, 180 Kan 405 

Ix^-Afan V. Caddo Pandt Pohoe Jury, App., 234 So 2d 
203,wtitnf 235 So 2d 99,256 La. 75 
Me—Watts Detective Agen^ v. Inhabitaiits of Segadar 
hoe Goanty. 18 A2d 308, 137 Me 233 
Md-Montgomery, County v. Maryland-Wadimgton 
Metropolitan Dnt, 96 AJd 353. 202 Md 293 
N.Y—People on Inf Pignataro v De JuHa, snpra, n 

15—New York State Sohod Bus Operaton Asrt V 
‘ NaaaanGonnly,357NY.82d 641,79Miao2d 352, 

mod. on oth. grds. 367 NYS.2d 825, 4, AD2d 
„ aCRL 350 NJBid 593, 39 NY2d 638, 385 
NYS2d263 


Tide to property utonded fv pabUc use vests m 
county, m trust fbr public—State ex rd Odev Qty of 
Garnett, 281 P2d 1085, 177 Kan. 709 
21 Cd-Remhle v Hazie, 71 P,2d 849, 22 Cd 
AppL2d 543—San Vicente Nursery Scfaod v Los 
Angdes Goanty, 304 P2d 837, 147 CA2d 79 
Okl—Smith V State CT, 381 P2d 90a refa stricken 
383 P2d885 

Tex—Tarrant County v Ratbkm 'Dtle Co, Qv App, 
199SW2d269 

Va.-^Botrd of Sup'ra of Lee County v Bacon, 214 
SB 2d 137, 215 Va 722 
Wadi—Kmg County v Wh^ supra, n 15. 

**Piiblic squire** defined 

Mo—OdeH V Pde, 260 SW2d 52l 

Use for noB^nldic purposes nnanthorlMd 

Tex_Oodley v Duval County, Qv App,, 361, S W2d 

629 

No eussmwit crested 

Ga—Qty of Wanenton v, Johnson, 22^ SE2d 429, 
235 Oa 6^ 
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22 Cd—Gooddl v Bnte, 54 P2d 510, 11 Cd 
App 2d 540 

lU —Jentmk v Lake County, 244 Ill App 370 

Relocation of law library 
Ohio—Akron Law Library Ass’n v Morgan, 468 
NE2d 384. 13 Ohio App 3d 119, 13 OBR 138 

Nondiscrimliiation 

NY-Madole v Barnes, 229 NE2d 20, 20 NY2d 
167, 282 NYS2d 225 

Political party 

NY-Madole v Barnes, 229 NE2d 2a 20 NY2d 
167, 282 NYS2d 225 

23 Ala—Board of Revenue of Etowah County v 
Hutehms, 33 So 2d 737, 250 Ala 173 

Ga—Wheder v DeKalb County. 292 SE2d 855, 249 
Ga. 678 

Tex —Titus County v Qty of Mt Pleasant, Qv. App. 
229 SW2d424 

^ash—^Fordney v King County, 115 P2d 667, 9 
Wash 2d 546 

Mich—Washtenaw Abstract Co v Mayer, 79 N W2d 
480, 347 Mich 228 

Discretion as to nse of equipment 
Ga—Wolfe v Huff. 205 SE2d 254,232Oa.44,app 
after remand, 210 SE2d 699, 233 Ga 162 

24 Ohio—Gampandia v Cuyahoga Goanty, 387 
NE2d 254, 57 Ohio Mac 2a H 003d 189 

WVa—State ex rd Smith v Ritdue County Court, 
129 SE 2d 319, 147 WVa 521 
Right of court to employ special connsd in 
controversy involving nse 
Ky—Menifee County Bd of Ed v Fiacd Court of 
Menifee County, 329 S W 2d 46 
26 US—Wns^t V lAnft County Comers, CAOr, 
459 F 2d 1021 

Ark —Rhine v Thompson, 313 S W 2d 369, 229 Atk 
114 

R^datimi of condnet eff public fat county bnOdr 
fng held proper 

Wu-State V Givens, 135 NW2d 78a 28 W»2d 109 
27. Demolition may be proper ezerose of pow¬ 
er 

m— Young V. Publie Bldg. Commiation of St Oair 
County, 284 N E 2d 485, 5 m App 3d 892 
Relocation may be proper exerdse of power 
SC—Moms V Scott, 189 SE2d 28, 258 SC 435 
28 Ky—Pulaski Fised Court V Floyd, 374 SW 2d 
863 

NY—Madolev Brnnes, 272NYS2d647. 26 AD,2d 
681.revd on oth grds 229 NE2d 20, 20 N Y.2d 
169, 282 NYS2d 225 
29. Unoonstitational use 
NY—Madole v Barnes, 229 NE2d 2a 20 NY2d 
167, 282 NYS 2d 225 
SherUPs equipment 

Ga-dayton v Taylgr, 155 SE2d 387,223 Ga 346 
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30 US,-Overfin v Boyd, CA-Oa, 598 F2d 423 
Aifc—Boone Comity Abstract ft Tufe Co v Boone 
County. 478 S WJd 429, 252 Ark. 255 
Cd—LaurentV QtyandGoniity ofSanFtBnciSco,222 
P2d 274, 99 Cd App 2d 707. 

Fla—Sunny Isles Fnhmg Pwr v Dade County, supra, 
n 19. 

Oa.—Blade v Forsyth Gomdy, 19 SE2d 297, 193 Ga 
571 

Ky—Boms v Mbora^ 209 SW2d 735, 307 Ky, 167 
Mich—Washtenaw Abstract Co. V Mayer, 79 NW2d 
48a 347 Mich 228. 

Mont^—Berger v. Johnson, 151 P2d 586, 116 Mont. 
27a 

Neb—Stateextd Johnsonv Gage County, 49 N W.2d 
672,154 Neb 822-Chase v Dou^ County, 241 
NW2d 334, 195 Neb 838 
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NJ—Hdl V Borough of CdUugswood, 88 A2d 506, 9 
NJ 369 

N C ~Tmitett of Witts Hoqitil v Board of Gom'rs 
for Durham County, 58 SE2d 696, 231 NC 
604~Trustee5 of Rex Hospital v Board of Gom*n 
of Wake County, 79 SE2d 892, 293 NC 312 
C^—Board of County Com'n of Tulsa County v 
Midlma, 217 P 2d 835, 202 Old 628, 

Pa.—School Dist of Zeihe Tp v Thom as, 18 Nort- 
hnmLegJ 193 

Power to adl does not embrace power to lease— 
American Oil Go v Manon County, 192 Sa 296, 187 
Miss. 148 

Teon—Olka Connty v. Ftrst US Corp, 445 SW2d 
157, 223 Tenn 345 

Statnte held faUd 

La—LeBlanc v Police Jury of Rapides Panah, App, 
188 So,2d 131, wnt ref 188 So 2d 607, 249 U 618 
ND—Ulndiv Amenda Petrokum Coip, 66 N W2d 
397 

Airport 

Ga.—Southern Airways Go v De Kalb County, 118 
SE2d 234, KDGaApp 850 

Lease of hoepttal wtthiii power 
Ky—Abernathy V City oflrvme, 35SSW2d 159, oert 
den 83 set 49, 371 US 831, 9 LEd2d 67 
Tenn—Petty v Skion, 277 S WJd 355, 197 Tenn 630 
Lease held fbr nse conslitent with porpose con¬ 
templated on original acqnlsftion 
Cal—Los Angeles County v Nesvig, 41 CalRptr 918, 
231 CA2d60a 

Legdity 

La.—Hebert v Pohoe Jury of West Baton Rouge Parish, 
App, 200 So 2d 877, wnt ref 201 So 2d 520, 250 
U 1032 

Sale aad laaaebadc 

La—Landcy v Ftdioe Jury of Qdcaiien Panah, App, 
201 So2d 300, wnt ref 201 5o2d 621, 250 U 
1034 

Option to pnrehase 

La.—Hebert v Pohoe Jury of West Baton Rouge Pandi, 
App., 200 So 2d 877, wnt reC 201 So 2d 520; 250 
U 1032 

Poww to leaae as not alliected by benefit or 
profit to lessee 

NY—Mhrifoy v Ene County, 304 NYS2d 242, 60 
Mi8C.2d 954, affd 310 NYS2d 959, 34 AD2d 
295, and 268 N.B,2d 771, 28 NY.2d 80, 320 
NYS2d29 

Periodic readjustment of rentals 
Wash—Boemg Co v Kmg County, 457 P2d 595, 76 
Wash 2d 493 

Cancellation of Ud award 
Fla—Dedmood v Eacamlaa County, App, 244 So.2d 
758. 

Lease during period when property not needed 
for pidiUc pnrpoaes hdd proper 
Idaho—Hanaeii v Kootenai County Bd of County 
Gom'rs, 471 P2d 42.93 Idaho 655,47 ALR3d 1 

Consider a tion 

Idaho—Hanaen v Kootenai County Ed. of Omnty 
Comls, 471P 2d 42,93 Idaho 655,47 AX R 3d 1 

LiaUllty for tuea 

La^Tmigk v Panah of Caleasmi, App., 296 $Ok2d 
411. 

Laaae construed 

La.—Tiaigto ▼. Panah of CalcasiBU, A^p, 296 8o.2d 
411 

^tate ex tcL MitdieE Aero, hoc v Board of 
Review of Qly of MGlwaiikee^ 246 N.W2d 321, 74 
W»2d268. 

I<^aifo«ity to cancel leaae 
Ifoa—Wnhams v. WaDey, 295 So.2d 286 
Lease providiBg indirect bene fits 

STi MpKimiffyY Qly of Greenville; 203 SJE 2d 680, 
262 KC 227 
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Lease back 

Tex—SuQivan v Andrews County, QvApp, 517 
S W 2d 410, err ref no rev err 

Approval by court 

Pa—In re Lease oS Coal oa County Lands in Hempfield 
, Westmoreland County, 360 A 2d 849, 25 Pa 
Cmwlth 530, iqpp after remand 388 A 2d 1119, 36 
PaCmwlth 493, cert den 99 S Ct 2033,441 U S 
923, 60LEd2d 397 

31 m—Redmond V Novak. 427 NB 2d 33, 55 Ill 
Dec 933, 86 m2d374 

32 Iowa—State ex rd Wadsworth v Board of Sup'ra 
of Lhm County, 6 NW2d'877, 232 Iowa 1092 

33 NY—Murphy V Ene County, 310 NY S2d 959. 
34 AD2d 295. aftd 268 NE2d 771, 28 N Y2d 
80, 320NYS2d29 

34 Aric—Bomie County Abstract A Title Co v 
Boone County, 478 SW2d 429, 252 Ark 253 

N C—Trustees of Res Hospital v Board of Corners cf 
Wake County, supra, n 30 

Valid public purpose 

SC—McKinney v Qty of Greenville, 203 SE2d 680, 
262 SC 227 

Lease not ultra vires nor abnse of discretion 

S C —McKinney v Qty of Greenville, 203 S E 2d 68Q, 
262 SC 227 

35. Hipest and best bidder 

Fla—Dedmood v Escambia Connty, App, 244 So 2d 
758 

36 Ark—State ex rd Peevyv Cate, 371 SW 2d 541. 
236 Ark 836 

La —Hdiert v Police Jury of West Baton Rouge Faruh, 
App, 200So2d 877, wntref 201 So 2d 520; 250 
U 1032 

Old—Tulsa Exposition A Fair Corp v Board of Coun^ 
ty Gom'rs of TUlsa County, 468 P2d 501 

37 Fla—^Randall Industrms, Inc v Lee County, 
App, 307 So 2d 499 

La—Hdiertv Police Jury rtf'West Baton Rouge Parnb, 
App, 200 So 2d 877, wnt ref 201 So 2d 520; 250 
La. 1032 

NC—Puett V Gaston County, 198 SE2d 440; 19 
NCApp 231 

Pa—In re Leaae Cool on Coun^ Lands in Hempfidd 
Tp, Westmmeland County, 360 A 2d 849, 25 Pa 
Cmwlth 530, app after remand 388 A 2d 1119,36 
PaCmwlth 493, cert den 99 SQ 2033, 441 US 
923, 60 LEd2d 397 

SD—H(dmes v Miller, 23 NW2d 794, 71 SD 258 

38. Lease of indnstrial plant within power 

La>^cbertv Police Jury West Baton Rouge Panah, 

App., 200 So 2d 877, wntref 201 So 2d 520, 250 
U 1032 

39. Ga.—McEhnnm^ v Richmond County, 153 
SE2d427, 223 Ga 47 

La^Langley v Pdhoe Jury of Calcasieu Parish, App, 
201 So2d 300; wnt ref 201 So 2d 521, 2S0 La 
1034 

Mich — M onticdl o Rouse, Inc v. Qdhoun County, 173 
NW2d759.20MiohApp 169 

Mont—State ex rd Taylor v Board of County Com*ri 
of Missoula Connly, 270 P2d 99A 128 Mont 102 
Office space and fodllties 

Md—Honnet v. Baltunare Connty, 170 A2d 772, 225 
Md 371 

40. County exeentive 

Md—Honnet v. Bdrimote Comity, 170 A 2d 772, 225 
Md 371 
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42. Leaae with renewal option hdd not for 
moensonal^ period 

Md—Honnet v. Bgltimoit County, 170 A2d 772, 225 
Md371 

43. La—Gmlkny v. Calcaaiea ^ruh Pohoe Jury, 

App 3 Or., 410 So.2d 1213 ^ ' 

M»h—Wahnske v Detroit-Wayne Jomt Bldg AuUion* 
ty,39N.W2d 73, 325 MiclL 562 ' 


45 Md— Hormes V BaltunoreCounty, 170 A2d772. 
225 Md 371 

§ 172. Sale and Conveyance 

51 Oa—Black v Forsyth County, supra, n 30 
Ky—Knox County Fiscal Court V Knox County Gen¬ 
eral Hoqntal, Inc, 528 S W.2d 672 

Md—Montfomeiy County v Maiyhnd-Waahmgton 
Metrppdhtan Dist, supra, n 19 
Mo—Howard County v Sndl, 161 SW2d 238, 349 
Mo 386 

Moot—Hdena Gun Qub v Lewis and dark County, 
379P2d436, 141 Mont 490 
Old—Board of County Gom’rs of Choctaw County v 
Weaver, 426 P 2d 696 

Statnte held valid 

Mont—Smith V Mussddidl County, 472 P2d 878, 155 
Mont 376 

52 US —AmencanMotorcydist As8*nv Watt,DC 
Cd, 534 FSupp 923. affo CA, 714 F2d 962 

Md—Umon Investors, Inc v Montgomery County. 
224 A 2d 453. 244 Md 585 

Sale as soon as lack of need ipparent 
Cda—Fanuk v Board of County Com’rs of Wdd 
County. 341 P2d 467, 139 Colo 481. 

Reconveyance nnder condition sn bsoqncnt 
SC—Byars v Cherokee County, 118 SE2d 324, 237 
SC 548 

54 Fla—Gessner v Dd-Air Corpmatun, 17 So2d 
522, 154 Fla 829—Yohma County v Dd>Air 
Corp, 25 So 2d 804, 157 Fla 316 

Ga—Headv Lee; 45 SE2d 666, 203 Ga 191—South¬ 
ern Airways Co ▼ De Kalb Connty, 116 SE2d 
602, 216 Oa 358 

m-Coirndly v Oatk County, 307 NB2d 128, 16 
m App 3d 947 

SC—WiUiams v Wylie; 60 SE.2d 586, 217 SC 247, 
21 ALR2d717 

Tfonsactidn held not aale 
Ala—Wmner v Manon County Com’n, 415 $o2d 
1061 

Kan—State ex rd Cole v Qty of Garnett. 304 P2d 
555, 180 Kan 405 

NY-Hueatiav NaaaanCounty, 244NYS2d 165.40 
Mnc2d 858 

55 Ala.r->CJJS. died ra Board of Revenue of Etowah 
County V Hutdmia, 33 So2d 737, 740; 250 Ala 
173 

Ark —Washington County v Lynn Shdton Post No 
27, Department of Arkanaas, American Legioo, 144 
KW 2d 20; 201 Aik. 301 

HI—OonneOy v Oask County, 307 NEJ2d 128, 16 
m App 3d 947 

Mich—Oakland Connty Taxpayen’ League v. Board of 
Sup’ra of Oakland County, 94 NW^d 875. 355 
Mich 305 

Neb-^-Chase v Douglas County, 241 NW2d 334, 195 
Neb 838 

NY—Magnottav Geriach, 93 N£2d 569, 301 NY 
143 

Ohio—Senm v Biddle, 89 NE2d 669, 86 Ohio App 1. 
Fa—In re Private Sale of County Property, 38 D. A 
C 2d 355, 10 Lebanon 392 

Enamdiering property 

Pa^Applieation of Amenoan Td A Td. Go. Base¬ 
ment 57 PaDist A Go 251, 29 Ene Q> 170 
Esdumge of property 

Cd^-Gutoiky v Qty of Garden Giov^ 36 GaTRptr 
181, 223 C A 2d 763 
SJOr-Hblmes v Mdkr, sityn, n. 37. 

Stttnte held valid 

Oa.—Barge V Gamp, 70 SE2d 36G; 209Oa 38 
Sdb of property by cmmty pork commiadon 
NJ—Umon County Bd. of Chosen FTeeholdeia v Un¬ 
ion Goanty Park C rnmnis a ton , 196 A2d 781, 41 
NJ.333 

Statetee operatiiig as repeal of earlier atatotea 

Ark—Dumas v Jetty, 521 S.W2d 539, 257 Aric 1031 
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56 Mo—Eventt v dmtoii County, 282 S W2d 30 
Neb—State ex rd Johnsoiv Gage County, 49 N W 2d 

672, 154 Neb 822 

NY—Cooke v Mulligan. 367 NYS2d 204, 81 
Muc2d 1023 

Ohio—Scran v Biddle^ supra, n 53 
Wash —Commeroal Waterway Dial No 1 of King 
County V King County, 94 P2d 491, 200 Wash 
338 

Mtttera to be considered 
Pa—lore Propoeed Sale of County Land, 33 D ftC2d 
43, 3 Adams LJ 183 

Vendor hdd bomid by deternliudlon 

Md—Baltunon County v Letke^ 299 A2d 781, 268 

Md no 

57 Ga.—X>avi$ v Logan, 37 SE2d 568, 206 Oa 
324—Malcom v Fiilton County, 73 SB2d 173, 
209 Ga 392 
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58. Statate held not appUcable 
Neb—State ex id Meyer v Lancaster County. 113 
NW2d 63. 173 Nd> 195 

59 Ga^Makom v Webb, sapn, n 19 

Md—Montgomery County v Maiyland-Washington 
Metropolitan Dut, 96 A2d 353, 202 Md 293 
Wash—Commercial Waterway Dist No 1 of Kmg 
, Connty v Kmg County, supra, n 36 

Change in social or economic needs may modify 
nde 

Mich—Oakland County Taxpayen* League V Board of 
Sup ’18 of Oakland Comity, 94 NW 2d 873, 333 
Mieh 305 

Under a statate prohibiting sales by 
public officers where they are interestr 
ed individually, a sale of county land in 
which a county commissioner is individ¬ 
ually interest is illegal and of no 
effect,^* and cannot be validated by a 
statute curing procedural omissions, ir- 
regularities or defects in sales of coun¬ 
ty land.*’*® 

59.5 SD—BosworthT Hagerty,99NW2d334,78 
SD 137 

59.10 SD—Bosworth v Hagnty, 99 NW2d 334, 
78 SD 157 

60 US—T R Casey, Inc v Hams, DCPa, 472 
FSupp 39,afld,CA,613F2d 1334 

Ark—CJJS. qnotad hi State V Eason, 240 S W2d 36, 
39, 219 Ark 36—Dumas v Jeny, 521 S W 2d 339, 
237 Axk. 1031 

Cal—Human v Oty and County of San Ftancisco, 
101 CalRptr 880^ 496 P2d 1248, 7 C3d 130 
Gsw—Head v Lee, supra, n 54—Wdson v Jones, 130 
S£2d2Z7,218 0a 706. 

Idaho—Woifey Highway Dut v Kooteou County, 576 
P 2d 206, 98 Idaho 923 

Mb—Bader County v Campbell, 182 SW2d 389, 333 
Mo 413 

N.Y—Magnotta v. Gcdach, anpn, n. 35. 
Gbo-Burichblder v. Laiiber. 216 NE.2d 909, 6 Ohio 
Miae 132. 

dd—Staley for Use of Bd of County Oom*n of Greek 
County ex reL Jemungi v Strange, 209 P 2d 691, 
202 Okl 11. 

Fa—In te Sate of Ceilam Unmined Coal of Prttfourgh 
or River Vem Owned by Fayette County Inst 
Dot, 76 A2d 194, 363 Pa 519—In re Sale of 
Norduunberiaod County Lands, 83 PaDut ft Cb 
489 

^yo^CJiS. gnoCed bi Ftobaaoo v Sikes, 307 P2d 
817, 821, 7 Wyo 108 
Sdehddmfid 

Qa^-Mal6om v FUfton County, 73 SJB2d 173,209 Ga. 
392 

]^a^In ze Private Sate of Comity Property, 38 D ft 
C2d 333, 10 Lebanon 392 


Complimice held unnecessary 
Fla—Irv Enterprises, Inc v Atlantm Island Ovic 
Ass'n, 90 So 2d 607 

NeeessHy of oonrt approyal 
Pa —In re Sale of Certam Unmined Coal of Pittsburgh 
or River Vem Owned by Fayette County Institution 
Dist, 19 Fay L J 41—bi re Private Sale of Comity 
Owned Property, 38 D ft C2d 333. 10 Ldnnon 
392 

Wash—Davis v King County. 468 P2d 679, 77 
Wash 2d 930 
S tffWng of hMiHwg 

Ark-State ex tel Peevy v Cate, 371 S W2d 541, 236 
Azk 836 

61 Anz —Neil B McGinnis Eqmpment Co v Riggs, 
422 P 2d 187, 4 Anz.App 336 
Statute inapplicable to dealings with federal 
gofemment nd another sabdlyiaion 
Tex—El Faso County v Oty of El Paso, Ctv App, 337 
SW2d783 

62. Anz—Mohave County v Mbhave-Kmgman Ea* 
tates, Inc, 386 P2d 978, 120 Anz 417 
N Y—Magnotta V Gerlach. 89 N.Y S 2d 277. 273 App 
Div 834, rovd on oth grds 93 NE2d 569. 301 
NY 143 

Rejection of highest hid proper under reserved 
right 

Ga—De Kalb County v Wilson, 124 SB 2d 273. 217 
Ga.S66 

63 Ark—Statev Eason.240SW2d36,219Ark 36 
Fla—Volusia County v Del-Air Coip, supra, n 54 
Miss —H K Porter Co, Inc v Board of Sup'rs of 

Jackson County, 324 So 2d 746 

64 Mich —Kleiman V Board of County Road Cmn*rs 
for Wayne County, 58 NW2d 816, 336 Mich 
602 

NY—Cooke v Mulligan, 367 NYS2d 204, 81 
Misc2d 1025 

Fa.—Hedig Bros Co v Kohler, 76 A.2d 613, 366 Pa 
72 

65 Ark -Washington County v Lynn Shelton Post 
No 27, Department of Aifkansu, Amencan Le¬ 
gion, supra, n 33 

Colo—Board of County Com'n of Pitkm County v 
Pfeifer, 332 P 2d 31, 35 Colo App 89, affd m part, 
rcvd m part on oth grds, 346 P 2d 946, 190 Cdo 
275 

67, Hale to comify official 
Wash—Kitsap County v Bubar, 128 F2d 483, 14 
Wash 2d 379 

68 NY—Devittv Hdmbach.440NYS2d465,109 
Misc2d463 

Advertising In compUaiice with execntlve order 

Md—Baltimore County v Letke, 299 A2d 781, 268 

Md no 

69 Mum—CJ.S. quoted it length ra Ridgway v 
Hennepm Comity, 182 NW2d 674, 677, 289 
Mum. 128 

70 Fla—^Volusu County v Del-Air Corp, supra, n 
54 

Ga—Wilson v Jones, 130 SE2d 227, 218 Ga 706. 
Mont-Beeger v Johnson, supra, n 30 
NY—Baron v Suffolk County, 156 NYS2d 43, 2 
AD2d858. 

ii fid anfSdimrt 

Old—^ ft M Const Co, Inc v Innsden, 347 P2d 
961 

73 Md—Mbntgomeiy County v Maxyland-Wasb- 
inglon Metropolitan Dist, supra, n 39 

T imitation of rule 

Mhm—Hennepm Comity v Crty of Hopkine, 58 
N.W2d 851,239 Mum. 337 
N J^-Umon County Bd. o£ Choeen Freeholders v Un¬ 
ion Connty Faxte Commission, 196 A 2d 781, 41 
NJ 333 

74 Ga^^daloom V Webb,86R£2d 489, 211 Oa 
430—Tfanbs v Straub, 117 S.]B2d 462, 216 Oa 
451 
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Mo—^Butler County v Campbell, supra, n 60 

Ohio—Seran v Biddle* supra, n 33 

Pa— Ridden v Hutchison, 1 Lycoming Rep 118 

75 Ala—^Manon County v Terrell, 38 So 2d 476, 
231 Ala 347 

Ark —Waahmgton County v Lynn Shelton Post No 
27, Department of Aricansas, Amencan Legion, 
supra, n 53 

Ga —^Malcom v Webb, supra, n 74 
Mo —Butler Connty v Campbell, supra, n tiO 
Consideration held not groasly fnadegnate 
Md—^Union Investors, Inc v Montgomery County, 
224 A 2d 433, 244 Md S8S 

Sufficient gronnds fer setting aside sale not 
shown 

Md—Umon Investms, Inc v Montgmneiy County, 
224 A 2d 433, 244 Md 383 

76 Ark —Washmgton County v Lynn Shdton Post 
No 27, Department pf Arkansas, Amencan L^ 
gion, supra, n 53 
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78 Aik —Washington County v Lynn Shdton Post 
No 27, Department of Arkansas, Amencan Le¬ 
gion, supra, n S3 

80 Ala.—^Manon County v Tendl, supra, n 73 
Or—^Lincoln County v Fischer, 339 P2d 1084^ 216Or 
421—^Emerson v Hood River Cmmty, 333 F2d 
247, 223 Or MX leh den 334 P 2d 74^ 223 Or 
112 

Pa—^In re Pnvate Sale of County Owned Lands, 23 
NorthnmbLegJ 97 

The validity of various contracts 
have been considered by the courts.*^ * 

82.1 us—Ndsom V US, CALa., 345 F2d 888. 
Md—^Montgomery County v Max^and-Wadungton 
Metropolitan DisL, supra, n 39 
Mudi—Alan v Wayne County, 200 NW2d 628; 388 
Mich 2ia 67 A LR.3d 1079, adhered to. idL den. 
202 NW2d 277, 388 Mich 626 
Mum—Ridgway v Hennqpin Comity, 182 NW2d 674^ 
289 Mum 128 

Contract held nnantliorized 
Or—Baker v Deschutes County, App, 49$ P2d 803, 
10 Or App 236 

Tex—Gnmes v Bosque Comity, Qv.App, 240 S W2d 
511, err ref no rev err 

Acquisition held authorized 
WVa—State ex rd County Oomt of %odce County v. 
Kemp^ 131 SB2d680 

83. Deed held invalid 

Fa—Brunot v Saul 29 West Co 93—Heihg Bros Co 
V Kohler, siqnra, n 64 

Statate as to abandonment of parks tnappHcahle 
Tex—El Paso County V OtyofElPaso,CivAn)»337 
SWad783 

Enforcing restriction In deed 
Miss^Hoghm V Pontotoc Connty, 2tt So2d 438 
NY—TownoTTonawaiidav State, 269 NYS2d 181, 
30 Misc2d 3, afld 280 NY.S2d 780, 28 AD2d 
644—^Town of Tonawanda v. State, 280 N YS.2d 
780;28 AD2d644 

Resblntion 

Wadi—Finch v Matthews, 443 F2d 833, 74 WadL2d 
161 

Restrictioiis 

Miss—Hughes V Pontotoe County, 242 So2d 438 
Not puitMmA to protectioa of recording statate 
NM—Withers V Board of County Ccm'rscf San Juan 
County, App, 628 POd 316, 96 NM. 71, oert. 
quashed 628 P2d 686, 96 NJil 71 
8A Tex—Mbrtgage Inv Co of H Faso v Bauer, 
Civ App, 493 SW2d 339, err ref no rev err. 
85 US-Oveilm v Boyd, CAOa, 598 F2d 423 
Ga.-Hraswell v. Palmer, 11 SE2d 889, 191 Ga. 262. 
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Conveyances of county property 
must comply with applicable statutory 
requirements.*** 

85.1 Or-Jaqm(h v Hartley, 411 P 2d 274^ 243 Or 
27. 

P»—Humphry v dark, 29 West Co 165 

In omTcyaiice of order antjinr i^dng iff 

Okl-‘Board of Oom'n of dclahoma County v Youns. 

97P2d6, 186 0kl 182 

SMcrring minerel ri^ 

Mbot—McSw^ V. MnsseltlieQ County, Mont. 632 
P2d 1095 

ND—Adams County v Smith, 23 NW.2d 873, 74 
ND 621 

Roservaiioii in deed HqIH iiifilid 

Mdnt—Stapp v Nideels, 434 P2d 141, 150 Mont 220 
Nbn-conelyiiig oon?iqwice Toid 
Tex—Wilson v Calhoun County, Qv App, 489 S W.2d 
393, err ref no rev err 

89 Px—Hutchison V Ash, 1 Lycoming Rep 1 

91 m —Housing Authority for T County v 
UtOt), 380 NE2d 1201. 21 lUDec 25, 64 lU 
App 3d 149 

The same formalities and essentials 
are required for ratification for origi¬ 
nal disposition of property.®* * 

91.1. Ritiflcaflon held Inenflldent 

Ark—State v. Eason, supra, n 63 
HieMy of ratification Insqpidicable 
Cd-^Gutosky V. Qty of Garden Grove, 36 CalRptr 
181. 223 C A 2d 765. 

92 Ala—TeneU v Marion County, 34 So2d 160, 
250 Ala. 235 

Ganodlathm reftued 

Gsw—Maloom v Fulton County, 73 SE2d 173,209 Ga 
392 

Comity held barred by lacliea 
SC—Byars v Cherokee County, 118 SE2d 324* 237 
SC 548 

Eqiiftaliie oonaiderations 
Ark—State ex rd Feevy v Cate^ 371 S W2d 541, 236 
Ark 836 

Gonrt withont power 

Colo—Hmton v Lake Fork Development Co, 531 
P2d 974* 35 ColoApp 94* alld. Sup, 548 P2d 
122 

93 Pa—In re Pnvate Sale of County Owned 
supra, n 80 

Sale held Toidable 

Aik.—State ex rd Pcevy v. Cat<^ 371 S W2d 541, 236 
Aik. 836 
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99 Fla—McCarty v Booth, 69 So2d 655 

§ 173. eSapacity and Power to Con¬ 
tract 

Library References 
Counties ^111 et seq. 

law renting to contracts entered 
into by public bodies in general will be 
treated in C J.S. Public Contracts) 

>U>S—CJiS. cited m UA v, Cectrin Parcels of 
L8nd,etc,DCCaL,67FSiq>p 780^798 
Aite-Puna County v Southern Pac Co. 386 P2d 
400, 95 Anz 41 

Arib-^Ctty of Hamson v Boone County, 378 SW2d 
66:^ 238 Aik 113 

Q|k-^«iMv. Contra Coate County, 35 CalRptr 45q 
Oa—Barge v Omp* 70 SE2d 360, 209 Ga- 38 


Ill—Hamilton County v Sloan, 55 NE2d 68, 387 Bl 
24. 

Mteh—Rennev Townahip of Waterford, 252 N W2d 
842, 73 MtehApp 685 

NY—Murphy v. Ene County. 310 NYS2d 959, 34 
AD2d 295, affd 268 N.E2d 771, 28 NY2d Sft 
320NYS2d29 

ND—Ward County v Balerud, 5 NW2d 425. 72 
ND 173, fdl 3NWJd432. 72ND 185 
Pa^Rehm v York County, 70 York 42—Petition of 
Lehigh-Northampton Auport Authority, 16 D ft 
C2d30a28LehLJ 11. SO Mun 45 
SD—Soisonsv Qty of Rapid City, 251 NW 2d 681 
Statutory amendment held not to proUbit eon- 
tract 

Cal—Qty of Pasadena v Lot Angeles County, 45 
CalRptr 94*23SCA2d 153 

Power to adjnt diipiitea ariahig ont of contract 
Mteh—E. E Tnj 9 Excavatug Contractor, Inc v Jack- 
son County, 230 NW2d 556, 60 MiehApp 221 

2 Fla—Qty of Fort Lauderdale v Taxi, Inc, App., 

247 So 2d 467 

Ndi—Campbell v Douglas County, 7 N W2d 764,142 
Nd) 773—Speer v Kiatzenstem, 12 NW2d 360, 
143 Neb 300 

Tex—Sen Antonio River Authority v Shepperd, 299 
SW2d 920. 157 Tex 73 

Va— CJJ S , cited in South HampUm Apartments v 
Elizabeth Qty County, 37 S E 2d 841, 847,185 Va 
67 

§ 174. Limitations and Conditions 
I^ecedent 

A general constitution limitation 
upon the powers of counties to con¬ 
tract must yield to subsequent consti¬ 
tution amendment^* 

3 A U S—Seaboard Atr Date R Co v Cnsp County, 

Ga, CAOa, 230 F2d 873, cert den 81 SQ 
46a 364 US 942,5LEd2d373 

4 Cal —Housing Authority d* Los Angdes County v 

Dockweiler. 94 P 2d 794* 14 Cal 2d 437—Ldande 
V Lowery, 157 P2d 639, 26 Qd2d 224* 175 
ALR 1109 

Idaho—Reyoolds Const Co v Twm Fblls County, 437 
P 2d 14, 92 Idaho 61 

ni —^Peqile ex rel Spitzer v La SaQe County, 169 
NE2d 521, 20 m2d 18 

Okl —Board of Com’ts of Okmulgee County v Ming; 
156P2d82a 195 0kl 234 

Pa —^In re Const and Erection of the County 

Home; Lebanon County, Pa, 10 Lebanon 76 
5. US —Boardman Co v Board of Com’rs of Ponto¬ 
toc County, CCAOkl, 116 F2d 249 
Del —Levy Court of Kent County v Qty of Dover, 333 
A 2d 161. 

Ga—Hancock County v Wilhama, 198 SB2d 659,230 
Ga 723, 

Iowa—Madrid Lumber Co v Boone County, 121 
NW 2d 523, 255 Iowa 380 
Md—Tuxedo Cheveriy Ydantoer Flue Co, Inc v 
Pimcc George’s County, 385 A 2d 819, 39 Md 
App 322 

Neb—Speer v Kiatzenstem. 9 NW2d 306, 143 Nd) 
30a mod on oth grds. 12 N.W2d 36a 143 Nd) 
300—Speer V Kiatzenstem, supra, n. 2 
N J —Smclair Refinmg Co v Bergen County, 247 A 2d 
484* lOSNJSuper 426 

NY—SaDav County of Monroe, 395 N.YS 2d 366,90 
Mi8c2d 427, a£H 409 NYSAl 903, 64 AD2d 
437, afiRJ. 399 N,E.2d 909, 48 NYJd 514* 423 
NY.S2d 878, oert den 100 S.a 1836, 446 US 
909, 64L.Ed2d262 

N C —Jefibrson Staiildard Ldb Ins Co v Guilford 
County, 38 SE2d 519, 226 NC 441 
Pa.— MacCalman v Buda County, 191 A2d 265, 411 
Pa. 316 

Tex—Qalvesteii,H ftSA Ry Co v. Uvalde County, 
167SW2d 305. err ref 
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6 Anz-Mohave County v Mohave-Kmgman Es¬ 

tates. Inc. 586 P 2d 978, 120 Anz 417 
(3a—Adamson v Leathers, 3 SE2d 871, 60 GaApp 
382—Crummey v State; 64 SE2d 38a 83 Ga. 
App 459 

Mont—Keflyv Silver Bow County, 233 P 2d 1035. 125 
Mont 272 

NJ—SmdairReSningCo v Bergen County, 247 A 2d 
484* 103 NJSuper 426 

Ohio—Ohio Water Service Co v Board of Gorn’is of 
Lake County, 265 NE2d 808. 25 Ohio Muc 19 
Tex—CJA dtod in Galvesttn, H ft S A Ry Co v 
Uvalde County, QvApp^ 167 SW2d 305, 307* 
err ref 

Ezceptkm for emergency iltiutioii 
Idaho—Reynolds Const Co v Twm Falls County, 437 
P2d 14, 92 Idaho 61 

Andlaliflity of fondi 

Old—Csrmichad V Board of County Com’ts of Wood¬ 
ward County, 475«F 2d 387. 

Power limited by conititation and lawa of atato 
Tex—Wilson v Calhoun County, Qv.App, 489 S W 2d 
393, err ref no rev err 

7 Fla.—City of Fort Lauderdale v Taxi, Inc, App, 

247 So 2d 467 

Tex-Oakley V Kent, Qv App, 181 SW2d919 

8 Ga—McEhunrray v Richmond County, 153 

SB2d427,223 Ga 47. 

9 US —Seaboard Air Lute R Co v Cnsp County, 

Ga, CAGa, 280 F2d 873, cert den 81 SQ 
46a 364 US 942,3 LEd2d 373 
Ala—Cooper v Houston County, 112 Sa2d 496; 40 
AhuApp 192, cert den 112 So2d 499, 269 Ala 
694 

Oa—Bagwdl v Cash, 60 SB2d 628, 207 Ga 222 
Kan—State ex rd Eubanks v Board of Com’ri of 
Sedgwick County, 91 P 2d 2, 150 Kan 143 
Md—American Structures, Inc v Qty of Baltunore, 
364 A 2d 55. 278 Md 356 

Miss—American Oil Co v Manon County, 192 So 
296, 187 Mhs 148 

Mo—Missoun-Kansas Chemical Corporation v New 
Madrid County, 139 S W 2d 457, 345 Mo 1167— 
EUems-Swyen 0£Gce Equipment Co v Momteau 
County,209SW.2d 127,357Mb 44S-Thiesv St 
Louis County, 402 SW2d 376 
NJ—Fuller v Mdko; 76 A2d 683, 5 NJ. 554 
Tenn—Southern V Beder, 195 SW2d 857, 183 Tenn 
272 

Tex—Galveston, H ft S A Ry Co v Uvalde County, 
siqn, n 5—Waller County v Fxedov^ Qv App, 
210 S W 2d 602, err ref no rev err 

10 US—Seaboard Air Lane R Co v Cnq) County, 
Oa, CAGa., 280 F2d 873, cert den. 81 SQ 
46a 364 US 942, 5 UEd2d 373. 

Ga— Ad a m s on v Leathers, supra, n 6 
Iowa—Voqgd v Jomt Dramage Dist No 3-11, Kos¬ 
suth and Wmnebago Counties, 188 NW2d 387 
Mo—CJJS. quoted in Ballard’s Estate v Qty County, 
355 SW2d 894i 897 

ND—Bnisegaaid v Schroeder, 201 NW 2d 899 
Ohio—State ex rd Betyunmv Brown, 129NE2d468, 
164 Ohio St 189 

Tex—Oalveston, H ftSA Ry Co v Uvalde County, 
supra, n 5—Hill v Sterrett, QvApp, 252 SW2d 
7^ err lef no rev err 

Contncti held unauthorized <nr not bfndliig <m 
comity 

(7) Other contracts 

Dd—Stele V Warwick, Super., 108 A2d 85, 9 Teny 
568 

Md^titor^City Land Co v Battimoie County, 145 
A2d263, 218 Md 80 

Mb—Ballard's Estate v day County, 355 S.W2d 894 
NJ—Smdair Refinmg Co v Bergen County, 247 A 2d 
484* 103 NJSuper 426 

N.C—Mbody v Tiantylvaiiia County, 156 SJL2d 716, 
271 NC 384 

Uteb-Smith v Wilson, 579 P2d 339 
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11 US —Bradford County, Fla, v Nuveen, CCA 
Fla, 133 F2d m 

Mb—CJ jS. onotod in BaUard's Estate v day County, 
3SS S W2d 894, 897 

15 Anz—Qtyof Phoemx V Kidd, 92 P2d 513, 54 
Anz.76,afiGd 94 P 2d 428, 54 Anz 123, foil 94 

433, 434, t»o eases, 54 Anz 137, 138, 139 
ND—CJJS. quoted in Umpldty By And Thitmgli 
Umpiebyv States By And Through North Dakota 
StateOaineAiidFUhDept,347NW2dI56,161 
Tex—Galveston, H A S A Ry Co v. Uvalde County, 
supra, n. 5. 

16 Ibwar-Madnd Lumber Co v Boone County, 121 
NW2d 523, 255 Iowa 380 

Ky—Ftihon County v Sparten Chenucab, Inc, 343 
SW2d 125 

Misi—Umvetial Motor Go v Newton County, 131 So. 
827, 158 Mns 873—Burt v Calhoan, 231 So 2d 
496 

Neb—Co n s oli dated Cheminal Laboratories v Cass 
County, 3 NW2d 920, 141 Nd) 486 
ND—CJ.SL quoted In Umpleby By And Through 
Umideby v State, By And Through North Dakota 
State Game And Fnh Dept, 347 N W 2d 156,161 
Wadi—Hailey v King County, 149 P2d 823, 21 
WadiJd53, 154ALR 351 

17 Mb—EIkins>Swyer8 OfiSoe Equipment Co v 
Momteau County, 209 SW2d 127, 357 Mo 448 

Old-nAiiy V Thompaon, 6 P 2d 445,154 Old 1—State 
ex rel Tbaxd v Board of Gom*n of Creek County. 
107P2d 542, 188 Okl 184 

§ 176. Powers of County Board, 
Particular Boards, and Of¬ 
ficers 
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20 US-Fatrv Che8noy,DCPa,437FSupp 521, 
,€ip aiqip 441 FSunp 127 

Ga.-Floyd v Thomas, 87 SE2d 84b, 211 Oa. 656 
01 —Consolidated Chemical Laboratories v Coun¬ 

ty, 53 NE2d 738, 322 01 App 53 
Ky—Hacker V day County, 165 S W2d 172, 291 Ky 
614. 

Mns—Board of Sityts of IWiommgo County V Daw¬ 
son, 45 So 2d 253, 208 Mim. 666 

rTi-mtwii qq y Coun¬ 

ty. 180 SW2d 735, 352 Mb 1087 
Neb—CJ jS. quoted iu Speer v Kiatzcnstem, 12 
NW2d 360^ 363, 143 Neb 3(X>-Maiy Lanning 
Memorial Hospitd v. Cay County, 101 NW2d 
5ia 170 Neb 61 

N Y^—Oxossman v Herkimer County Indus Devdop- 
ment Agency, 400 NYS2d 623, 60 A.D2d 172 
Ofajo-ButUiblder v Lanber, 216 NE2d 909, 6 Ohio 
Muc. 152 

Wis—Tanek v Due County Regumal Planning Conor 
miseKm,260NW2dl8, 81 Wu 2d 76 

Qaartorly court not anthoriied 
Tenn—Shdby Connty Bd. of Com*ri v Shelby County 
QiiaxteKty Court, 392 S W2d 935, 216 Tom 470 
2L m—Stephenson Oounty v Bradley A Bradley, 
Inc, 275 N£2d 675, 2 m App 3d 421 
Ia—S temesv Pohee Jury ofRupato Pandi, App, 27 
So 2d 134 

Neb-Gteifooiu V 0^ County, 67 NW2d 489, 159 
Neb 417—Thiles v County Bd of Sarpy Comity, 
200NW2dl3. 189 Neb 1 
NY—NatiooUCashRcgistwCb.v Thtiiska.320NY 
SJd 107, 36 A.D2d 895—St Armonr v. Envnoii- 
mentel Facihties Corp, 370 NYS2d 835, 82 
M]seJd 783. 

Ohio—Burkholder v. Lanber, 216 N EJd 909, 6 Ohio 
Miwx 1^ 

Pa^-Adams v Beiks County, 32 Berks CoU 58— 
Kkm V Gibfoii, 25 NorthunibXegJ 199—Kkm 
V. Gibson, 26 NorthuinbL J 56 
SD-Boyd V Lake Onnity, 36 NW2d 384^ 72 SD 
431 


22 Ill—Consolidated Chemical Lahontcmes v Cass 
County, supra, n 20 
Nd>—Speer v Kratzenatein, supra, n 2 
Contracts of imaiitliorized boards or officers 
held not binding 
(5) Other contracts 

Cal—Gntosky v City of Garden Grov^ 36 CalRptr 
181, 223 C A 2d 765 
Ga—Crummey v State, supra, n 6 
Ky—Fhlton County v Spartan Qiemxcals Inc, 343 
SW2d 125 

NY—Moftettv Chnst,425NYS2d 157,74 AD2d 
635, aim 412 NE2d 1326, 51 NY2d 806, 433 
NYS2d 101 

Ohio-Buikholder v Lanber, 216 NE2d 909, 6 Ohio 
Misc 152 

Pa.—Kimball v Gsmbna County, 36 D A C 2d 662,28 
Cambria 99 

23. Ky—JeReison County Fiscal CcNirt v Theisen, 
181 SW2d43b,297Ky 810 

24 Ga—Smxthv Board of Com*rs<tf Roads A Reve¬ 
nues of Hall County, 259 S E 2d 74, 244 Ga. 133 

County executiTe 

Md-Cbhen v Bahunore County, 185 A2d 185, 229 
Md 519 

25 Ark—Latham V Hudson. 292 SW2d 252, 226 
Ark 673 

Del—^Levy Court of Kent Connty V Otty of Dover, 333 
A 2d 161 

Mo —Everett v Gmton Connty, 282 S W 2d 30 
Tex.—Anderson v Wood, 152 SW2d 1084, 137 Tex 
201 

WVa.—Mohr v. County Court of Cabdl County, 115 
SE2d 806. 145 WVa 377 

Conniy Judge without authcuity to contract 

(3) Other cases 

US—US V liigrBin.DCAfk,99FSapp 465, revd 
onoth grds,CA,203 F2d91, cert den 73SCt 
1136, 345 US 995, 97 LEd 1402—Qty of Mem¬ 
phis v Ingram, DC Ark, 98 FScpp 395, revd on 
oth grds.CA, 195F2d338 
Axk—Watts A Sanders v Myatt, 226 S W 2d 800, 216 
Ark 660—Hot Spnng Connty v Fowler, 320 
SW2d 269, 229 Axk 1050—Needham v Gamer, 
350 SWJd 194^ 233 Ark 1006 

Chairman of connty court without authority to 
contract 

Tenn—Setoer v Wathngton, 241 SW2d 553, 192 
Tenn 521 

Tilmitation on authority 

Ark—Goodwm v State ex rd Wbittmgton, 360 
SW2d 490, 235 Ark 457 

26 Ga.—Lasky v Fblton County, 243 SE2d 330, 
145 OauApp 120 

Ky—Reams v. Laurd County, 160 SW2d 176|^ 289 
Ky 744—Todd County Flwcal Court v Frey, 285 
S W 2d 499—Fulton County v Spartan Cheimcals, 
Inc, 343 SWJ2dl25 

Tex—Weir v Kamson County, OtvAiq^, 161 SW2d 
322 

Bbcration 

Ky—A A W Equipment Co v Carroll, 377 SW2d 
895 

27. Goto-lnrt&fnriiageofSchulke.579 P2d90,40 
CbloApp 473, cert den 99 Sa 181, 439 US 
861, 58 LEd2d 170 

Ky —Reams vk Laurd County, supra, n 26 
La—Magnolia Petroleum Co v Pdice Jury of Venm- 
hon Parish, App, USo2d36 
N.Y—Huestisv Nassau County, 244 N Y.S 2d 165,40 
Mac 2d 858. 

Pa—Kixnball v. Cambria Connty, 36 D. A C2d 662,28 
Cambria 99 

Wadi—Wadungton Optometne AsiPn v Pierce Coun¬ 
ty. City of Tacoma, 438 P 2d 861,73 Waah 2d 445. 

Statutory anfiiorily axcaedcd ** 

Gd—Advance Medical Diagnostic Labontones v Los 
Angdes County, 129 CalRptr 72^, 58 C A 3d 263. 
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28 Mas—CUuseyv Jones, 10 So 2d 356, 193 Miss 
495 

limitation of au t h or i ty 

Mo-State ex Id Colev Matthews. 274 SW 2d 286 
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32 N Y—Natiooal Cash Rioter Co v. Tutuska, 320 
NYS2d 107. 36 AD2d 895 

33 Tex—Osbomev Keith. 177 SW 2d 198, 142 Tex 
262 

34 Cal —Wilhanuon v Los Angdes County Flood 
Control Dot, 109 P2d 992, 42 CalApp2d 622 

Tex —Wilson v Calhoan County, Ov App, 489 S W 2d 
393, err ref no rev err 

35 Ky—Todd County Focal Gonrt v Vxty, 285 
SW2d499 

La—Guilloiy v Calcasieu Parish Police Jury, Aiq> 3 
C!r,410So2d 1213 

Mo —Miasoun-Kaosaa Chemical Co v Chnatian Coun¬ 
ty. supra, n 20—State ex rd. Walton v hADer, 
App, 297 SW 2d 611 

Okl—Hod V State, 264 P2d 375,97 (»clCr 356, foU 
264 P 2d 386, 97 Okl Cr 367 
Tex—Rowan v Pickett, Civ App, 237 SW2d 734. 
WVa—Daugherty v Ellis, 97 SE2d 33. 142 WVa 
340 

Board dialnnan authorized by resolntum to enter mto 
particular contract 

Oa—^Bullodi County v Ritzert, 109 SE2d 618, 99 
GaAj^ 655 

36 Okl—Smith Engmeenng Works v Custer, 151 
P2d 404, 194 Okl 318 

37 Cal—Mann County V Measner, 112 P2d 731,44 
Cal App 2d 577 

La—Dobson v East Baton Rouge Parish, App, 298 
So 2d lia wntden.Sup. 3Q2So2d24 
NY—^LittlefieldnAlger Signal Co v Nassan County, 
2S0NYS2d730,43 Miac2d239 
Tex—Anderson v Wood, supra, n 25 

38 Mo —Everett v GImtoa County, 282 S W 2d 30 
Ndi —Speer v Kiatzcawtem, supra, n, 2. 

Diacretton not abused 

Fla—Hearn v Warner, 194 So 791, 142 Fla 281 

39 Miss.—Amencan Oil Go v Mancm Comity, su¬ 
pra, n 9 

§ 176. -Contract Extending Be¬ 

yond Term of Members of 
Board 

40 Kan,—Verdigns River Dnunage Dot Na 1, m 
Mbntyomery County v State Hidtway Gommis- 
81011 , 125 P2d 387, 155 Kan 323 

Nev—Tanner Mbtor Tours of Nev v. Brown, 280 P 2d 
291. 71 Nev 73 

Particular oootraeti held vaUd 

(4) Other oontncls. 

Kan-Zerr v TtltDii, 581 P2d 364^ 224 Kan 394 
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41 US—Goatmental Ins Ga v Hannon County, 
Mns. CCAMus, 153 F2d 671 

Qa^-^)eKaIb Connty v Georgia Faperstock Co., 174 
SE2d 884k 226 Ga. 369—Ledbetter Bros., Inc v 
Floyd Coonty, 226 &E 2d 730^ 237 Ga. 22. 

Md—Fanner v Jamieson, 354 A 2d 225, 31 MdApp 
37 

hAsa—^Amencan Oil Go v Marion County, siqna, n 9 
N J.—Valvano v Board of Chosen Flnebalden of Un¬ 
ion County, 183 A2d 45a 75 NJSuper 448 
Po—Sdicaley Forms Co v AJkgbeny County, 37 A 2d 
554k 349 Pa 637 

EmployiiieBt of an athNrney^ etc. 

(2) However, it has been hdd that where the contract 
w a umtaiy one for the doing of a particnlar act, its 
performanoe may extend beyond the tenn of the oflSoera 
making It —Puna, Connty V Orossotty, 97 P 2d 538, 54 
Anz. 53a 
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42 Kan—Stale a xel Cole V Oty of Oainett, aiH 
F2d 555, 180 Kan 405 

44 US—Mbir v US, CXObio, 243 F2d 913 
Mont—Yowtidi v McOmtock. 526 P 2d 999. 165 
Mont 80 

NJ—Tenmnal Enterpmes, Inc v Jencf Qty, 258 
A2d361, S4NJ S68 

Wath —State ex rd SoUaib v Smith, 141 P 2d 651,19 
Waih2d 109 

Leaaac of henUhigi Cor eoorthonaea, etc —State ex id 
Fatzer v Board of County Com’n of Lyon Comity, 250 
P2d556, 173 Kan 544 

45. Kan.—Fedeial Savmga ft Loan Ins Coipontion 

V Strangen Rest Baptist Chuich, 131 P2d 654, 
156 Kan 205—Board of Com*n of Edwards 
County V Siminoas, 151 P2d 960, 159 Kan 41 

NC—Jefoaon Standard Life Ins Co v OniUbid 
County, supra, n 5 

47 Aik^Watts ft Sanders v Myatt, snpra, n 25 

§ 177. Particular Contracts 

49 Fla —Broward County Rubbish Contractors Ais*n 

V Broward County, App, 112 So 2d 898 
On—M^vey v Logan, 137 SE2d 651, 220 Ga 

197—Daugihtray v State, 177 S B2d 670, 266 Oa 
758 

La—Disposal Systems, Inc v Calcasieu Parish School 
Bd, App, 243 So 2d 915 

Md—Mbntgcmieiy County v Maiyland-Washhigton 
Metropolitan Dist, 96 A2d 353, 202 Md 293— 
Board of Cotmty C0m*n of Harford Connty v 
MacPhail, 133 A2d 96, 214 Md 192 
Mus—Tdloa V Board of Snp*rs of Smith County, 45 
So 2d 349, 208 Miss 705 

Mont—Zdenek v Silver Bow Connty, 460 P2d 749, 
154 Mont 118 

Nev—Tsnner Motor Tours of Nev v Brown, supra, n 
40, 71 Nev 73 

Ohio—Campanella v Cuyahoga County, 387 NE2d 
2S4, 57 Qhu Misc 20, 11 003d 189 
Pa—Kkm v Oibaon. 26 NorthumbLJT 56 
Tex^Anderaon v Wood, siqua, n 25—War v Harn- 
son County, supra, n 26—Hama County v Jonea, 
QvApPf 219 $W2d 737, err ref no rev err 
Va—South Hampton Apartments v Kliwiiwrti Qty 
County, 37 SE2d 841, 185 Ya 67 
Wash—Washington Optometiic AsB*n v Pierce Conn¬ 
ty, City of Tacoma, 438 P.2d 861, 73 Wash 2d 445 

Contract IBor operation of fimlHty by private 
corporation 

Cl)-4.06 Angeles County v Nesng, 41 Gsl Rptr 918, 
231 CA2d600 

Kin—RObuson v Board of County Com*n of Osborne 
Goonty, 504P2d263, 210Kan 684 

Standing to ane 

Tex—County Tceasurer of Widuta County v Wichita 
Goonty, Qv App, 574 SW2d 876> err ref no rev 
err. 

50 Kyw—'Demey v Shambmger, 266 SW2d 339 
Olno-Rioe v Campbell^ 50 N.E2d 430, 71 Ohio App 

ATI 

Statata held not to create conflict of anthortty 
Cal—McClam v Alameda Connty, 25 CaLRptr 660^ 
209 CA.2d73 

§ 178. -Construction of Build¬ 

ings and Other Impi^ye- 
ments 

I ' 

loWB-CJJS. black letter aunmaiy gnotad In Board of 
Snp*n of Wmneshiek Connty v Standard Apph- 
aiioeCo,87NW2d459,461 

53 Idaho—H I McNed, Inc v Canym Comity, 277 
P.2d 5H 76 Idaho 74 

OoopecatNe u peeme n t 

Mdr-Caxson v pKerihandler, App, 334 SW2d 394 
OkL-Huskman v Qty of TVilsa, Cr, 490 P.2d 1405 


Axbitratlon danae 

US—Middlesex County v Qevyn Const Oorp, CA 
Mass, 450 F2d 53, cert den 92 Sa 1176, 405 
US 955, 31 L Ed 2d 232 
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54 Iowa—CJ jS. quoted m Board of Sup’rs of Wm- 
neshiek County v Standard Aiq;iliaiice Co, 87 
NW 2d 459, 461 

Pa—PeUtian of Com‘m of Somerset County, 21 Som 
137 

Wash—State ex rd Piper v Pratt, 198 P2d 814, 31 
Wash 2d 725 

55 Fla—Scenic HdlsUtihty Co V City of Pensacda, 
App, 156 So 2d 874 

Withdnnral of franddae firom iwimiripaHty 

Fla—State v Dade County, 142 So.2d 79 

TiBgiglatiYe, not jndldal, net 

CaL—Monarch Csblevision, Inc v City Conned, City 
of Paofie Orove^ 48 GalRptr 550^ 239 CA2d 
206—Pacific Rock ft Gravd Co v Qty of Upland, 
63 CalRptr 572, 433 P2d 476, 67 C2d 666 

No power to grant excliisive fhmdiiae 

Fla—Qty of Pmdlas Path v Cross-State Utilities Co. 
App, 205 So 2d 704 

Fhmdiise agreement superseded 

Fla—Lee County v Ldugh Utilities, Inc, App, 307 
So 2d 496—Florida Public Service Com'n v Flor¬ 
ida Qties Water Co, App 2Di8t, 446 So2d 1111 
(receding from County of Lee v Lehigh Utihties, 
Inc, 307 So 2d 496) 

59 Mass—Treuurer of Essex County v County 
Com*rs of Essex, 387 NE2d 188, 7 MassApp 
890 

§ 179. — County Printing, 

Records, and Supplies 
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70. Ky—Land v Lewis, 186 SW2d 803, 299 Ky 
866. 159 A LR 601 

77. m—People ex rd Spitzer v La Sade County, 169 
NE2dS21, 20IQ2dl8 

Second contract iHiare uniformity of 
not achieved 

Pa—Ingham V Dodds, 30 D ft C2d 310, 22 UwLJ 
13 
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89 Ill -People ex rd Spitzer v. La SaDe County, 169 
NE2d 521, 20II12dl8 

Fa—Ingham V Dodds, 30 D ft C2d 3ia 22 UwLJ 
13 

91 Wash—Kmg County V Superior Court m and for 
Kmg County, 92 P2d 694, 199 Wash 591 

§ 180. -Employment of Agents 

and Serrants Generally 

93 Cok)—Pntchaid v Board of County Gmn’rs of 
Rio Blanco County, 204 P2d 156, 119 Cdo 318 

9A Colo —Pntohaxd v Board OT Comity Oom*ri of 
Rio Blanco County, siqna, n 93 

SC-fiohlen v Allen, 89 SE2d 99, 228 SC 135 

page 1014 

95 Cal—Tax Factors V Mann County, 66 P2d 666, 
20 Cal App 2d 79 

97 Mush—Wnght v Bartz, 62 NWAl 458, 339 
Mich 55 

Tex —Anderson v Wood, supra, n. 25-^Ii]l v Sterrett, 
CtvApp, 252 SW2d 766, err ref no rev err 

Partfeniar contaacts held invalid 

01) Kan —State ex rd Eubanks v Board of Cam*rs 

of Sedgwick County, srpra, n 9. ^ 

(3) Other contracts 

Mont -^Kdly v. Silver Bow County, 233 P2d 1035, 125 
Mont 272 
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98 Neb.—CJ.S. cited in Speer v Kiatzenstan, 12 
NW2d36Q, 364, 143 Neb 300 

99 Ala—Cooper V Houston County, 112 So 2d 496, 
40 AhuApp 192, cert den 112 So 2d 499, 269 
Ala 694 

4 Csl -Tax Facton v Mann County. 66 P 2d 666, 

20 Gd App 2d 79 

5 Kan—Womerv Aldndge, 125P2d 392, 153Kan 

446 

Ky—Vmth v Tmndl, 210 SW2d 93a 307 Ky 575 
Nd) —C JJS. quoted at length in Ihiles v Comity Bd 
of Saipy County, 200 NW2d 13, 18, 189 Nd) 1 
Temi—Gillespie v Rhea Comity, 235 SW2d 4, 191 
Tenn 487 

Tex—HiU V Stemtt, QvApp, 252 SW2d 766, err 
ref. no rev err—Pntcfasrd ft Abbott v McKenna, 
350 SW 2d 333, 162 Tex 617 

Particnlar coatracta of employmeiit held valid 
Fla—Leedy, Wheder ft AHeman, Inc v Okaloosa 
Comity, 77 So 2d 788 

(8) Momsonv Lane; Tex Qv App, 157 SW 2d 466 
(13) Other contracts 

Gal—Mann County v DufiOcy, 300 P2d 721, 144 
CA.2d30 

Nd)—Gambom v Otoe County, 67 NW2d 489, 159 
Neb 417 

Pa—Mannear v Luzerne County Inst Dist, 16 D. ft 
C2d73S, 47LuzLReg 67 

§ 181. -Employment of Counsel 
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14 Anz—Mancopa County v Biaett, 518 P 2d 1003, 

21 Anz App 286 

Cal—Williamson v Los Angdes County Flood Control 
Dist, 109 P 2d 992, 42 Cal App 2d 622 
Oa—Oaxton v Johnson County, 20 SE2d 606, 194 
Ga 43—Stewart v. Davis, 79 S£2d 535, 210 Oa 
278 

Kan—Ferns v Lockett, 267 P2d 19a 175 Kan 704, 
revd on oth gids 75 SQ 355, 348 US 933, 99 
LEd 732 

Nd)—Pierce County v Goff, 4 NW2d 222, 141 Neb 
514 

Tenn—Crewae v Beeler, 212 SW2d 39, 186 Tenn 
475—Brown v Knox County, 212 S W 2d 673, 187 
Tenn 8, 5 ALR2d 1264 

Tex.—Buileion County v Oiesenschlag, OvApp, 354 
S W 2d 418—O’Quum v McVicker, Civ App, 428 
S,W2d 111—Turner v Cook, QvApp, 502 
S.W.2d824 

Wash-Harter v King County, 119 P2d 919, 11 
Wash 2d 583 

Wyo—Board of Coin*iB of Natrona Goninty v, Casper 
Nat Bank, 105 P.2d578,56 Rtyo 132, 130 ALR 
727 

Emptoyment held rnianthoriaed, etc. 

Tenn—Baykss v Maynard, 292 S W2d 774,200 TeoO 
568 

(2) Other cases i 

Mo—St Enmeas Comity V BrQOkduie; 302S W2d 1 
Stetate held valid ddegation of local legialatlve 
power 

Mwh—Wayite County ProsecutiiigAttotiieyv Wayne 
County Bd of Com*n, 205 NW2d 27, 44 Mich 
App 144 

Reaolntlon held within statutory anthorfly of 
hoard 

Muh—Wayne County ProaeculingAttoqieyv Wayne 
Comity Bd of Corn'll, 205 NW,2d 27, 44 Midi 
App 144 

Under control of county ezecntlve 
Mkdi—Bay Comity Executive y Bay GOunty Bd of 
Com'n, 342 N W2d 96, 129 MichApp. 707 

15 Ky—Lawrence County v Stewart, 155 SW2d 
446, 287 Ky 827 

Service held not rendered to private individnaia 
Temt—Bozeman v State ex zd Anderson, 330 S W2d 
553, 206 Tenn 23 
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16 Anz—Pima County V Orossetta, 97 P 2d 538, 54 
Anz 530 

Tex —Guerra v Weatherly, Ov App, 291 S W 2d 493 
Wyo—Board of Com*rs of Natrona County v Caspa 
Nat Bank, 105 P 2d 578, 56 Wyo 132, 130ALR 
727 

17 Ala—Sparks v Calhoun County, Civ App, 415 
So2d 1104 

Am—Board of Sup'rs of Mancopa County V Woodall, 
586 P2d628, 120 Auz 379 
m— Aditon V Cook County, 51 NE2d 161, 384 Bl 
287 

Okl —State ex rd Board of Com’rs of Harmon County 
V Oklahoma Tax Commtssion, 151 P 2d 797, 194 
Okl 359 

18 Pa —Taxpayers' Appeal from Report of Control¬ 
ler of Northuniberland County, Pa, 72 PaDist ft 
Co 593, 22 NorthumLegJ 203 

19 Pa—Taxpayers* Appeal ftiom Report of Control¬ 
ler of Nt^umberiand County, Pa, supra, n 18 
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27. Statute held not applicable to qnarteriy 
court 

Tenn—Bozeman v State ex td Anderson, 330 S W 2d 
553, 206 Term 23 

28 Cal —Sacramento New^wper Guild v Sacramen¬ 
to County Bd of Sup'rs, 69 Cal Rptr 480, 263 
CA2d41 

NY—Lehman V Board ofSup'n of Orange County. 27 
N YS2d 805,262 AppDiv 774 
33 Ga—Claxton v Johnson County, supra, n 14 
Pa—Kkffl V Gibson, 26 NorthumbLJ 56 

36 Am—^Board of Sup'rs of Mancopa County v 
Woodall. 586 P2d 628, 120 Am 379 

37 Tex-Garoa v Staton Civ App, 290 SW2d 555, 
err ref no rev. err 

page 1018 

41 Kan—Ferns v. Lockett, sityra, n 14 
43. Repreaenting Indigent penona 
Cal—Phillips V Sedy, 117 CalRptr 863, 43 CA3d 
104 

47. Feet held properly andiorized 
Tenn—Bozeman v State ex rd Anderson, 330 $ W2d 
553, 206 7dm 23 

50 Kan—Ferns V Lockett, supra, n 14 

§ 183. Pkoposals or Bids 

page 1019 

56 US—Fundetbnrg Buldets, Inc v Abbeville 
County Memonal Hoqntal, D C S C, 467 F Supp 

821 4 

Cal—Mdlerv MeKinnofi. 124 F2d 34» 20 Cd2d 83, 
140 ALR. 570—Lemoge Sec v San Mateo 
Coonty, 297 P 2d 638 

Idaho—Reynolds' Const Co v Twin Falls County, 437 
PJd 14k 92 Idaho 61 

NH—Cheshire County Convention v Chedme County 
Com'n, 347 A2d 153, 115 NH 585 
FLY-^^fandt Sec Conttaoting Co v Suffolk County, 
163 N.YJS2d 931, 6 Mnc 2d 886 
Ohio—Yoder v. Wilhains County, 354 NE2d 923, 48 
OhioA]ip.2d36,2 003d23 
Pa^Petitifln of Com'n of Somenet County. 21 Sam 
130 

58 Fla^>Mayei Piuting Go. V Flovren, 154 So 2d 
859 

NJ—Sdiwam ft Na|^ Tirea v Board of Chosen 
Fteeholden of MwldleBex Coun ty, 69 A 2d 885, 6 
^JSuper 79-S H Roemer Co v Board of 
Chosen Fredwlden of Camden ‘Comity, 220 A2d 
211, 91 NJ.Siiper 336 

Tex.—Hayden v. piiiOas'County, CkvApp, 143 S,W2d 
990 

61. Uaho—Swenaen V Baddmga, Inoi 463 P2d^932, 
93Idaho466 

Lai ilhmHa Bank ft Tvm Qo, \ Avoydlea Pandi 
PoBoe Jury, App, 358 Sa2d 319 


Mass —Treasurer of Norfolk County v County Com'rs 
of Norfolk. 387 NE2d 1175, 7 MassApp 368 

Statute not applicable 

US—Allstate Leamng Corp v Board of County 
Com'n, Rio Amba County, N M, C A N M, 450 
F2d 26 

Oa —SCA Services of Georgia, Inc v Fulton County, 
231 SE2d 774, 238 Gt 154 
Ind—Sdcerez v Lake County Bd of Com’rs, 345 
NE2d86S, 169 Ind App 52 

62 Cd —Miller v McKumon, supra, n 56 

Fla —Annco Drainage ft Metal Products, Inc v Pind- 
las County, App, 137 So 2d 234 
Idaho—Hansen v Kootenai County Bd of County 
Com’rs, 471 P 2d 42,93 Idaho 655,47 A L R 3d 1 
Mias—Beau v. Board of Sup’rs, Warren County. 3 
So2d 839, 191 Miss 470—Duncan v Board of 
Sup'is of Harmon County, 4 So 2d 219—Smith 
County V Everett, 8 So 2d 456 
N J —Sinclair Refining Co v Bergen County, 247 A 2d 
484k 103 NJ Super 426 

NY—Warren Bros Co, Division of Adiland Oil ft 
Refining Co v Cnner, 293 NYS2d 763. 30 
AD 2d 437 

ND—^Northwestern Sheet ft Iron Works v Sioux 
County, 36 N W2d 60S, 76 N D 451 
Ohio—McMiehael v Van HOk 219 N £ 2d 831, 8 Ohio 
Misc 281—State ex rd Schaefer v Board of Coun¬ 
ty Commxs of Montgomery County, 229 N E 2d 
88. 11 Ohm App 2d 132 

Held permissiTe 

US—Malan Const Corp v Board of County Road 
Com’n of Wayne County, DCMich, 187 FSupp 
937 

63 US—Malan Const Corp v Board of County 
Road Com’n of Wayne County. D C Mich, 187 
FSupp 937 

Am—^Mohave County v Mohave-Kingman Estates, 
Inc. 586 P2d 978, 120 Am 417 
Ky—Handy v Warren County Flacd Court. App, 570 
SW2d663 

Mias —Bean v Board of Sup'rs, Warren County, supra, 
n €1 

SD—Tn-State Nhll Co v Board of County Com'n 
ftir Pennington County, 68 NW2d 104k 75 SD 
466 

PreyentlQii of Ihuid 

Fa.—Fattenon v Ddaware County, 171 A 2d 47, 404 
Fa 5 

65 Fla—Eggart v. Westmark, 45 So 2d 505 
Oa.-Stede v State, 182 SE2d 475, 227 Ga 653 
Ind^Angd v Behnke, 337 NE2d 503, 166 Ind App 
541 

Ky.—Fannm v Davit, 385 S.W2d 321 
NJ—Schwartz ft Nagle Tmea v Board of Chosen 
Freehdden of Middlesex County, supra, n 58 
N Y—Wilianis v. Bryant, 385 N.YS2d 425, 53 AD 2d 
229 

Fa—Com. v. Rankm, 43 A2d 441, 158 FaSuper 12 
Va —Taylor v Arlington Comity Bd, 53 S E 2d 34k 189 
Va 472. 

Cmitnicti for wUdi Uda hdd not necegsary 

(10) other oontracts. 

Cd—Philhps V Sedy, 117 CdRptr 863, 43 CA3d 
104. 

Fla—Aekman v Dade County, App, 308 So 2d 622 
Ky-Boone v Cook. 365 8W2d 100 
Mass—'Deasurer ofNoifiilk County V Coonty Oodi'n 
of Norfolk, 387 NB2d 1175, 7 MassApp. 368 
Fa—Com V Quinn, 43 A2d 441, 158 PaBuper 12 
Tex—Patten v. Oondio County, CivApp, 196 S W2d 
833—Oventraet V HbotooComity, QvApp, 365 
S W2d 409, err ref no rev. cnr 

Cootrada reqniriiig pcraonl akfll or t ec hn k al 
kaniag 

(IQ) Mb—CJJS. chad hi Hdlman v. St Loots Gaun^ 
ty, 3Q2SW2d9n, 919. 

KY-Hutd V. Ene County, 310 N.YS2d 953. 34 
AD2d289 
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Emergency dtnation 

Idaho—Reyndds Const Co v Twm Falls County, 437 
P 2d 14k 92 Idaho 61. 
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60 Mont—Shelley v Nomiile. 94 P2d 206, 109 
Mont 117 

NJ—Schwartz ft Negle Tires v Board of Chosen 
Freeholdeis of Middlesex County supca, n 58 
N Y —Grossman v Herkuner County Indus Develop¬ 
ment Agency, 400 NYS2d 623. 60 AD2d 172 
Tex—Patten v Concho County, sittna, n 65 

72 Am —Oustafron v Riggs, 456 P 2d 92. 10 Am. 
App 74 

La—Associated General Contractors of America v Po¬ 
lice Jury of Pomte Coupee Puiah, An>, 225 So.2d 
300 

Minn—Onswold v Ramsey County, 65 NW2d 647, 
242 Mum 529 

NJ—A ft S Transp Co v Bergen County Sewer 
Authonty, 336 A 2d 57, 133 NJ Super. 266, affd 
342 A 2d 865, 135 NJ Super 117 
Ohio-nJohn Taylor, Prmter v Stacey, 120 N E 2d 479 
Pa —Com V Rankm, supra, n 65 
Mistake in bidding 

m—Santueci Const Co v Cook County, 315 NE2d 
565, 21 HI App 3d 527 

Md—BaltnnoreCounty v John K Rnfif,Inc, 375 ABd 
237, 281 Md 62, 2 A LR4th 985 

73 Fla—Mayes Prmtmg Co v Flowers, 154 So 2d 
859 

NJ—S H Roemer Co v Board of Chosen Freehold- 
en of Camden Oonnty, 220 A2d 211, 91 NJSu^ 
per. 336 

74 Ark—Davis v Jerry, 432 SW2d 831, 245 Axk 
500 

La—Tide Equipment Co v Pomte Coupee Partdi Po¬ 
lice Jury, App, 312 So 2d 154. wnt den, Snp., 315 
So 2d 38 

Tmc—Hayden v Dallas County, supca, n 58 
Pertbrniance held inanflldent 
La—Parish of East Baton Rouge v Industrial Enter¬ 
prises, Inc, App, 340 So 2d 367. 

Ohio—State ex rcL Schaefer v Board of County 
Commrs of Montgomery County, 229 N EJd 88, 
11 Ohio App2d 132 

ABegatfania inanfflciart to oyafeoiae pnaamp^ 
tton 

NY—Theodore J Bmke ft Son, Ino v Dutcfaev 
Comity, 377 N.YJS2d 585. 50 AD2d 918 

§ 184, -Requegt or Advertise¬ 

ment 

77 NJ>—Bruscgaacd v Schroeder, 201 NW2d 899 
78. lowa^-Madnd Lnnlber Co v. Boone Comity, 121 
N.W2d 523, 255 Iowa 380 
Mo—State ex id Cole v Matthew*, 274 S WBd 286 
Stringent aperifiration of itaelf doei not catab- 
Uahhadfiddi 

NJ—Keyes Elec Secvioev Board of Chosen Freehold¬ 
ers of Cmnberiand County, 83 AJd 61,15 NJ Su¬ 
per 178 

80 NY.r>Soiitliecn Sted Co V. SuflbDc County, 273 
NYS2d99, 51 Misc2d 198, affiL 286 N.YB2d 
204k29AD2d662 

Tcx^Wantland v Andenon, Giv.App, 203 SW2d 
787, err lef. no rev err 
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83 Am^-NcdB MbOmmi Equipment Co v Riggs, 
422 PBd 187, 4 AdzJkpp 556 
Ark^Dmw v. Jerry, 432 S WJd 831, 245 Axk. SOO 
MnnL—Onswbki V. Ramsey County, sopia, n 72. 
Nev—Famt v Donrcy Media Group, 591 F.2d 1152, 
95Ney 235 

86. StaOda nay not be drcnamted 

OkL-HiMl V. State, 264 P 2d 375.97 OlcLCr. 356, felL 
264 PBd 386, 97 OkLGr. 367. 
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87 Fla—Sundiiiie Const of Kay West v Board of 
Com»ia, Monxoe Coooty, 54 So 2d 524 
OkL-^iud V State, snpca, n Sd. 

Te* —Wantland V Andencn, supra, n 80 

IHseredon 

duo—State ex rd Schaefer v Board of County 
Comnus of Mkmtgomeiy County, 229 N£2d 88, 
11 duo App2d 132 

89 Mum—-Baniard V Kandiyohi County, 5 NW2d 
317. 213 Minn 100 

§ 185^ Plans and Specifica^ 
tions 

95 losnH^MBdnd Lumber Co v Boone County. 121 
NW2d 523, 255 Iowa 38a 
Mb—State on Infermatian of Oonnett v Madset, 297 
SW2d416 

Specffirrtitmg held insiiflldeiit 
Fla—Robmion^s Inc. v Short, App,, 14d SoJd 108 
NY—Oeneral Bldg Contractota of New York State, 
Ino V Oneida County, 282 NYS2d 385, 54 
Misc2d260 

Ia—S tevens Concrete Pipe A Produeta, loe V Bur¬ 
gess, App, 202 So.2d 498, afld, 209 So 2d 733, 252 
La 136. 

97. Pa—Rehm v. York County, 70 York 42 

pege 1822 

99 Minn—Oriswbldv Ramsey County, supra, n 72. 
Wtt—State ex rel Otoevbldv Board of Supers of Eau 
Oaue County, 58 N W 2d 7a 263 Wis 518 
1. Ohio—Coleman ex id State v Idonger, 83 NB2d 
809, 84 Ohio App. 148 

Yaw— Taylorv AihngtonCountyBd, 53 SB2d 34,189 
Vt 472. 

5 Fla—Mayes Pnntmg Co v Flowers, App, 154 

So 2d 859 

La---Steveu Concrde PqM A Frodncts, Inc. V. Buigen, 
209 So 2d 733, 252 La 136 

SpectBcrtlimg held iofalid 
N.Y—Ameiicin Institiito for Imported Steel, Ina v, 
Ene County, 302 N.YS2d 61, 32 AJD2d 231 

6 Va—Tsgdor v Axlmgton County Bd, supra, n 1 
7. La—Stevens Concrete F^ A Frodncts, Ino v 

Buigest,App,202So.2d 498,sffil 209So2d733. 
252 U 136 

13 Os^Lasky v Fulton County, 243 SE2d 33a 
145 0aApp 120 

La.—Hsynes v Recreation and FSik Commissina of 
East Baton Rouge Faiiah, App 1 Cir., 411 So 2d 
495 

N J —Bunoo^ Corp v Board of Chosen Flcediolders 
of Qnnden County, 438 A.2d 36a 181 NJSuper 
492 

duo—Coleman ex id State v Monger, supra, n 1— 
Wefedv Poda, 186 NE.2d 50^116 duo App 38 

Addddnin to oH gtnni bid 
N.Y.—Edward B FitspaUi cfc, Jr, Asaoemtea, Ino v 
Suflbik Comity, 363 N YS2d 108,47 A.D.2d 541 

§ 186. -Form and Regniedtes 

20 N. Y —Southeni Sted Co v. Suffolk Comity, 273 
N.YS2d 99, 51 Mtsc.2d 198, afld 286 NYS2d 
204, 29 AD2d 662 

duo—Coteman ex xd State v Munger, supra, n 1. 
Tex—nayden V Dallas County, Civ^^, 143 SW2d 
990 

{ 188. —Deposit or Other Securi¬ 
ty 
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. i22. Far—Tcavdea Tndem, Co v Susquehanna Coun¬ 
ty Com*in^ 331 A2d 918, 17 FACmwlth 209 
Tb-Chddo A Omdo, Inc. v Culberson County, Qv 
App,4S9S.W2d 674, era ref no rev eiT 


New hidf on game work 
NY—P J Fanzeca, Inc v Nassau County, 288 N Y 
S2d813.36Mttc2d46aaffd 292 NY$2d 1007 
Waiver of eecnrity 

N Y —P J ^mzeca, Inc v Nassan County, 288 N Y 
S2d813,S6Mi8c2d46aafEd 292 N Y S 2d 1007. 
30AD2d640 

Standard for calcnhrtlng anunmt of security 
NJ—A A S Transp Cb v Bergen County Sewer 
Authority. 336 A2d 57, 133 NJSuper 266, affo 
342 A.2d 865, 135 NJSuper 117 
Rid not withdrawn 

N.Y^Albert Eha Bldg Co, Inc v Monroe County, 
387 N Y S 2d 539, 88 Mtsc 2d 334, afid, A D, 391 
NYS2d849 

23 La—Panah East Baton Rouge v Travden Ins 
Co, Aig)., 342 So 2d 226, ^lieatioo den, Sup, 
344 So 2d 5 

N Y —Hemck Elec Contracting Co v Suffolk County, 
163 N YS2d 931, 6 M2SQ2d 886 

24 NY —Frwsk W O’CoimdQ, Inc, v Broome 
County, 98 NYS2d 1009, 198 Mise 402 

§ 189. — Acceptance or Rejection 

25 Fla—Rbbmson’s, Inc. v Short, App., 146 So 2d 
108. 

La—Pansh Council oS East Baton Rouge Parish v 
Louisiana Highway A Heavy Branch of Associated 
Qeneral Contractors, Inc, App, 131 So2d 272 
Pa—Wilson V Delaware County Com*n, 33 DdCo 
84 

Readadon of hid held proper 
N M —Smith A Lowe Const Co v Herrers, 4C P 2d 
197, 79 NM 239 

Ohio—Boger Contracting Cotp v Board of Com*rs of 
Stark County, 396 N£2d 1059, 60 Ohio AppJd 
195, 14 003d 176 

26 Ind—Haywood Pub Co v West, 39 NB2d 785, 
nOIndApp.568 

N J —Cataldo Const Co v Essex County, 265 A 2d 
842, 110 NJ.Super 414 

Fa—Marshall Elevator Co v Alledieny County 97 
PittabLegJ 462. 

27 N.Y,—Southern Steel Co v Suffolk County, 286 
NYS2d 204, 29AD2d 662—WamaBtos Co. 
Division of Ashland Oil A Refimug Co v Craner, 
293 N Y S 2d 763, 30 A D 2d 437. 

Wis—State ex tel Grosvbld v Board of Sup’n of Eau 
Claire County, 58 NW2d 7a 263 Wia 518 

28 Pa—Petition of Com’n d* Smnerset Comity, 21 
Som. 130 

29 La—Fanah d East Baton Rouge v Industrial 
Enterpnsea, Inc, App, 340 So 2d 367 

Idaho—McKay Cemst Co v Ada County Bd of Coun¬ 
ty Com-rs, 580 P2d 412, 99 Idaho 235 
N J—Burroughs Goip v Board of Chosen FrediolderB 
of Camden County, 438 A2d 36a 161 NJ.Saper 
492 

N.Y —F. J Fanzeca, Inc v. Nassau County, 288 N Y 
S 2d 813, 56 Miso 2d 460, ufH. 292 N Y S 2d 1007, 
30 ADJd 640 

Pa.-4doGugm V Benymn, 23 Wash Co 21—McMnl- 
Im V Comity Com'n, Cmwltfa., 287 A 2d 922, 4 
PaCmvdth 555 

31 Miss—CJiS. cited la &mth v Ifobnes Comity, 
Miss, Bd of Supers, 137 So 2d 195, 196,242 Miss 
750 

Mb.—State ex rd. Cole v Matthews, 274 SW2d 286 
Fa—Wilson V Ddawate County Com'n, supra, n 25 

32 Ind—Haywood Pub Co V. West; 39 N.E2d 785, 
no Ind App 568 

Ky—A A W Equqmient Co v Carroll, 377 SW2d 
895 

Mus^-ClJR died la Smith v Eohiies County. Mias, 
Bd of Sup'n, 137 So2d 195, 196, 242 Mas 750 
N,Y.—P J Fanzeca, Inc v. Nassan County, 288 NY 
S 2d 813, 56 Mac 2d 46a afU 292 N Y S 2d 1007, 
30 A D 2d 640—Edward B Fita^atnck, Jr, Aaio- 
oiales, Imx v Suffolk County, 363 N.YS2d 108,47 
AD2d541 


20 CJS 220 


Va—Taylor v Arimgton Comity Bd, supra, n 1 
Award held not arbitrary 
La-T L James A Co v Jefforson Pansh Couned, 
App, 161 So 2d 597 

Nev—Faust v Donrey Media Group, 591 P 2d 1152, 
95 Nev 235 

NJ—A A S Transp Co v Bergen County Sewer 
Autbonty, 342 A2d 865, 135 NJSuper 117 
Va—Taylor v Ariington Comity Bd, supra, n 1 
Matters not authorizing rafection 
US—Owen of Georgia, Inc v Sbdby County, CA 
Teim,648F2d 1084 

NY—Long Island Signal Corp v Nassan County, 273 
NYS2d 188, 51 Mac 2d 320-Amencan Asphalt 
Datributon, Inc v Otsego County, 334 NYS2d 
465,40 AD 2d 571 

RaJection Justified 

La—Tule Equipment Co. V Fbmte Coupee Parish Fo* 
heeJury, App,312So2d 15A wntden, Sup, 315 
So 2d 38 

N Y—Mmer v Greene County, 336 N Y.S.2d 73a 40 
AD2d 738. 

Burden of proof 

NY—Miner v. Greene County, 336 NYS2d 73a 40 
AD2d738 

35 NY—Southern Steel Co v Suffolk County, 273 
N YS2d 99, 51 Ma&2d 198, afld. 286 NYS2d 
204, 29 AD 2d 662. 

36 Fla—Mayes Pnntmg Go v Flowaci, App, 154 
So 2d 859. 

Mae—Klyoe v. Abom Comity, 6 So 2d 298, 192 hflss 
440 

37. La—T. L James A Co v, Jeffonon Pansh Coun¬ 
cil, App, 161 So 2d 597 

38. U3—Malan Const Corp v Board of Comity 
Road Com'n of Wayne County, D.C Mich, 187 
FSupp 937 

Fla—Eggart v Westmark, 45 So.2d 505 
N J —Mayes Pnntmg Co v Flowers, App, 154 So 2d 
859 

Ohio—State ex rd Roger J An A Son, Inc v. Stnde- 
hiker, 201 NE2d 23a 120 Ohio App, 68 
Pa—In re Reconstruction of Fayette County Jail, 26 
FayLJ 31 

Utah-dayton v Salt Lake City, 387 P.2d 93. 15 
Utah2d57 

Presu m ption thet Md accepted was best bid 
Ky—A A W Equipment Co v Gaxrcll, 377 SW.2d 
895 
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39. FA—Rehm v York County, 70 York 42. 

Tex—Hayden v CaUas County, nqna, n. 2a 
43 Fla—Eggart v Westmark, supra, n 38 
44, No acceptance of submitted Mds 

Fla—Berry v Okaloosa County, App, 334 So 2d 349 
48. Other m a tters held not to co ns tit u te ae- 
ceptance 

Mich—Kkiman v Board d Comity Road Com'n for 
Wayne Cbnnty, 58 NW2d 816, 336 Mich 602 
52. Ohio—State ex rd Ranz v Grty of Youngstown, 
45 NE.2d 767, 140 Ohio St 477 

54w Abase of fflscreflon necewary 
Ohio—State ex rd Reger J An A Son, Inc v Stnde- 
baker, 201 N E 2d 23a 120 Ohio App 68 
55 NY—Ftank W O’Coniid]. Inc, v Broome 
County, supra, n 24 

§ 190. Fomial Requisiteg of Con* 
tract 

56. U3—Owen of Georgia, Inc v Shelby Comity, 
DC Term, 442 FSupp 314yafld mport,revd m 
partonotLgcds,CA. 648 F2d 1084 
Colo—Ontwood v City and County of Denver, 201 
P2d,605, 119 Goto. 165 

Or—R J Taggart, Ine v. Donglaa Comity, 572 F.2d 
lOSa 31 Or App 1137 
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Wi«—Cullen V Rock County, 12 N W2d 38, 244 Wn 
237 

57 Arit— Watti&Sande»v Myatt,226SW2d 800, 
216 Axle 660 

Om—Onlmnv Boudum, 5 SE2d 775, 189 Ga. 304— 
Malcom v Webb^ 86 SE2d 489, 211 Oa 450 
La—Bulk V, Livugston Fansh Police Juxy, 21 So 2d 
719. 207 U 533 

Mm—Martm v NewdU. 23 So 2d 796, 198 Mm 809 
Mo—Hues V St Louis County, 402 S W 2d 376 
N Y—Littkfiek^Alger Signal Go v Nassau County, 
250 NYS2d 730, 43 Mm 2d 239 
ND—NorthaRstem Sheet & Iron Works v Sioux 
County, 36 NW2d 605, 76 N0 451 
Ohio—Ttanbun v aty of Xenia, 69 NE2d 378, 80 
Obo App 389 

Fa—Pattenon v DelawazeCounty, 48 DdCo 200^ 52 
Man 274, aUd 171 A2d 47, 404 Pa 5 
Tex—Monuon v Kohler, Civ App. 207 SW2d 951, 
cor ref no rev err 
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62 US—Oveihn v Boyd, CAGa, 598 F2d 423 
Oa^Wdson v Strange 219 8E.2d 88, 235 Ga 156 
Ibwar—Miadnd Lumber Co v Boone Coiudy, 121 

NW2d 523, 255 Iowa 380 

Mb—Cook V St Ftanoou County, 162 SW2d 252, 
349 Mb 484—Boatnght v sidme County, 169 
S W 2d 371, 350 Mo 945—St Francois County v 
Brookshires 302 SW2d 1—State ex rd Wahan v 
Miller, App, 297 SW2d 611 
NY—Litdefidd-Alger Signal Co v Nassau County, 
250 N YS2d 73a 43 Mttc2d 239 

63 Pa^-Com V Raiikiii,43A2d 444,lS8PsSiiper 
19—Patteenn v Delaware County, 171 A2d 47, 
404Pa.5 

Mandatoty 
(2) Other cases. 

Mb—St Ftanems County v Brookshni^ 302 S.W2d 
1—Hues V St Lotus County, 402 SW2d 376 
66 US—Warren County Port Conunmioav Fanell 
Const Co, CAMm, 395 F2d 901 
Ga^-Fe^guson v Randolph County, 84 SE2d 7a 211 
Ga. 103—Maloom v Webb, siqnnk, a 57 
Ky^-Landv Lewii, 186 $W2d 303, 299 Ky 866, 159 
ALR,601 

Mmsw—M artin v Newdl, supra, n 57—Hunibill v 
Foed, 56 So 2d 23,213 Mm 49-GQlleTownigGo 
V Hamson County, 57 So 2d 171,213 hfiss. 427— 
Burt y. Gdhoun. 231 So.2d 496 
Mb—Mimoun-Kansas Chemical Co v ChnstiBn Coun¬ 
ty, 180 SW 2d 735, 352 Mo 1087 
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71 Ga.-^tAdoom v Fbltea County, stqita, n 64 
78 N C^—Jelftnon Standard Lde Ln Oo.v GuOfbvd 
Coonty, 34SE2d43a 225N.C 293 

79. Fonud e xe c utim If emdf exeenttra ofB- 

ear Mticgnind 

Md^-Oohen ▼ Bahum County, 185 A2d 185, 229 
Md.519, 

83 NJ>^No(ihwe8tem Sheet ft Iraa Works v Sioux 
County, supri, n. 57 

However^ a contract signed the 
chairman of the board and duly record¬ 
ed on minutes need not be signed 
by an meniberB of the board.*^ 

S3S, Gfcr-Maloofan v Fultea Oounty, 73 S E2d 173, 
209 Oa. 392^-Banodi County v Ritnrt 109 
SJB2d 618 99 GaJ^ 655 

} 191. Yaliditr and SnfRctency in 

84w Ala.—Itaklb Solid WartoSetvioei»]iiav.Jom 
S54 8o2d4 

Oa<—HaKalb Oounty y Geotgia P ap entoc k Go, 174 
SE2d 884, 226 Oa. 369 


Va—South Hampton Apartments v Rliabeth Qty 
County, 37 S E2d 841. 185 Va 67 
Tex—Bexar County v Hatley, 150 SW2d 980, 136 
Tex 354—Lewis v Nacogdoches County, Civ 
App, 461 SW2d514 
Gonbract hdd not void for uncertamty 
Md—Odien v Baltnnore County, 185 A 2d 185, 229 
Md. 519 

Mont —iSiesIley v Nomule, 94 P2d 206, 109 Mont 
117 

Contract pnmiant to statute pKamned yalid 
Oau-^amenon v Campbell, 125 SE2d 205, 217 Oa. 
766 

85 US-^S V St Beniaid Parish, CA5 (La.), 756 
F2d 1116 

Fla—Schloesser v Dili, App, 383 So 2d 1129 
Oa.^MalcQm v Webb. 86 SE2d 489, 211 Oa 450- 
DeKalb County v Georgia Papexstode Co, 174 
SE2d 884,226Ga 369 

m—Hamihoo County v Sloan, 55 NE2d 68, 387 ni 
24, 

Kan—State ex id Londerfaolm v Schroeder, 430 P2d 
304, 199 Kan 403 

N Y—Ddehanly v Walzer, 59 NYS2d 777, xevd on 
oth gids 67 NYS2d 25, 271 AppDiv 886, affd 
83NE2d 863. 298 NY 820 
Wis—Cullen v Rock County, snpza, n 56 
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86 Gsl—Jarvis v Bloodgood, App, 102 GslRptr 
212, 25 C A 3d 694 

Ga.—DeKalb County v Georgia Papeistoek Go, 174 
&E2d884,226Ga 369 
HL—Hamilton County v Soaxv supra, n 85 
La,—Hebert v. Fbhoe Jury West Baton Rouge Pansh, 
App,200So2d 877,vmt.rdr 201 So2dS2a250 
iJa 1032 

Wn.—Vaudreuil Lumber Co v. Eau daun County, 2 
NW2d 356, 239 Wis. 538. 

87 Ky—Jeffonon County Hscal Court v JeCfotson 
County ex rd Gxauman, 129 S.W 2d 554, 278 Ky 
785, 122 ALR 1151. 

La,—St John the B^itist Paxiah Pbhee Jury v. Loam- 
ana&A Ry Co, App, 368 So 2d 756 

88 Md.—Walker V Board of County Com’rs of Anne 
Axundel County, 202 A2d 331, 236 Md 45 

Mum —Gnswold v Ramsey Oounty, 65 N W 2d 647, 
242Mtnn.529 

Mo—Butler Cbuntyv Gunpbdl, 182 S W2d 589, 353 
Mb 413 

NY.r^Otean Standard Equipment Go v Gatteraxigiis 
CountyBd orSo|^is,291 NYS2d 861,30 AD2d 
758 

WVa.—Miller v Huntmgton ft Ohio Bndge Co, 15 
SJB.2d 687, 123 W.Va. 320 
Fair deattng regnired 

Wash—Bignold v. King County, 399 P2d 611, 65 
Wssh.2d817 

89 La.—Goriwlk) v. Jdfoion Davii Panah Pobce 
Jury, Apm 262 So 2d 151 

liftnn—Bmmecd DupatA Newspaper Co y Crow 
Wing County, 264 N.W 779, 196 Mum. 194, 
NY—Minplty V. Ene Oounty, 304 N.YS2d 242, 60 
Mm2d 954, afiS 310 K.Y.S2d 959„ 24 AJ>.2d 
295, and 268 KE.2d 771, 28 N.YJd 8a 320 
NYB2d29 

Pa^-Rdmiv YotkOounty.70York42 
Va.—Taylor v. Admgten County Bd., sign, n. 1 
WVa—JiidlerT Hunt i n g ton ft Ohio Bndge Co, lupta, 
n.88 

90 Mm^—Maitm y Newdl, supra; n. 57—Board of 
Sigfra orLa&yetteCounty V Faxks^ 71 So.2d 197, 
220 Mm. 403 

91 Ala^—Sheriodc v Mobde County, 2 SoJd 405, 
241 Ak. 247 - 

Ana—CndHioe y, Fima Oounty, App, 559 P2d 701, 
114 Am. 145, ' 

'CU—MbChfai y. Ahmeds County, 25 GsLRpCr 66a 
209CJL2d73 

Gotor-CUtwood y. City aad'Cbanty of Denver, su|n, 
11.56 
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Md —CImton Vdunteer Fire Dept, Inc v Board of 
County Ooin’ia for Frince George's Connty, 270 
A 2d 778, 259 Md 456 

Mich—Dram Com’r of Oakland County v Qty of 
Royal Oak, 10 N W 2d 435. 306 Mich 124 
Va—South Hiunpton Apartments v Elizaheth Cuy 
County, supra, n 84 

Wis —Cullen v Rock County, snpia, n 56—Lfoyd v 
Chippewa County, 61 NW2d 479, 265 Wn 293, 
teh den 62 NW 2d 431, 265 Wis 293 

Contract heU yalid 

Ark—Walsh v Campbell. 405 SW2d 264, 240 ArL 
1034 

Cal—Qty of Pasadena v Los Angdes Connty, 45 
CalRptr 94, 235 CA2d 153 
Dd—^New Castle Oounty v Mayor and Council of 
Newcastle^ 372 A 2d 188. 

Ga—Baij^v Camp. TO SE2d 36a 209 Ga 38 
N J —Jeney City Stationers Corp v Hudson County, 
148 A.2d 316, 29 NJ 159 

N Y —New York State School Bin Operatos Ass*n v 
Nassau County, 357 N YS 2d 641, 79 Mac 2d 352, 
mod on oth gids 367 N.YS2d 825, 48 AJ>2d 
671, afid 350 NE2d 593, 39 N.Y2d 638, 385 
NYS2d263 

Pa—Ingham V Dodds, 30 D ft C2d 3ia 22 LawLJ 
13 

Tenn—Darndl v Montgonwiy County, 308 SWJd 
373. 202Teiin 560 

Tex—Pntehaid ft Abbott v McKenna, 350 SW.2d 
333, 162 Tex 617—Kdly v Galveston Oounty, 
CivApp.,S20SW2d507 

Qnestion of Validity lield moot 
Tenn—Lme v Spmi^, 352 SWJZd 434, 209 Torn 
247 

94 m— Government ft Qvie Efflp OigauizuigCoiii> 
mittee; CIO v Cook County Sdmol of Nuxamg^ 
112 NE2d 736, 350 lU App 274 
Mb—Hellman v St Lous County, 302 SW 2d 911 

97 HI —Ste^foenaon County v Bradley ft ftaiflcy, 
Inc, 275 NE2d 675, 2 IRAppSd 421 

Tex—Swaim v Mbntgomery, QvApp, 154 S.W2d 
695—Monnsoa v Kohler, supra, n 57 

98 Pa^Klem v Oibsoo, 26 NorthunibLJ 13, pett* 
bon dam 26 Northunib LJ 56 

Statate 

(2) Other statutes, 

Tex—Ptftchard ft Abbott v MeKenna, 350 SW2d 
333, 162 Tax 617 

pmel028 

1 Ga —Southern Airways Co y DeKalb Cbnnty, 118 
$X2d 234, 102 GaApp 850 
Pa.—Maiahalt Elevator Co v Ancgheny County, 97 
PittebLegJ. 462 

Wjfo—Board of Com'is of Natroaa County v Caq^ 
Nat Bank,105P.2d 578,56Wyo 132, 130ALiL 
727 

§ 192. —— Individual Interest of 
Officer 

4v Ark—Warrony Resd,331 S.W2d 847, 231 Atfc. 
714-Mo(Hiae V. Ohon, 428S WJd25a 244Aik 
1000 

Ghl—Mann County v. M eas n et; 112 P2d 731, 44 
ChLAppLld 577—Peqph ex id. State of Od. y 
Diinkhoiiae; 84 CaLRptr. 773, 4 CAJd 931 
Fhr—Hboten v. Lake County, App., 177 So2d 696. 
m —Peopte y. SavaiaoQ, 359 N EJd 475,3 niDeo. 836, 
66IlL2d7 

Mb.^-Nbdaway County V Kidder, 129 SW 2d 857,344 
Mo. 795—Odbena v Bader County, 165 S.WJd 
65a 350 Ma 295. 

KY.r-Pb 0 |fe V Mesdmtt^ 163 NYSJd 891,3 AJ>2d 
938—Wanen Gounty v Levitt, 198 N.YS2d 777. 
20Mift:Jd598 

Oho—Madkaa Oounty y. Lukens, Appi., 39 N£2d 
534., . 

SIX—Bomrafdi v. Bagerty. 99 N.W2d 334, 78 SD. 
157. 
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TdUL-CagJe, for Um of Gagle^ v Benton County, 181 
S W 2d 1, 181 Tenn 235—Southeni v Beeler, 19S 
SW2d 857, 183 Tenn 272 

Tex—Beur County v Wentworth. CtvApp. 378 
S W 2d 126, err ref no rev err 
WVe.—Cnnmov Board of Ed of Muion County, 210 
SE2d 485, 158 WVa.267 

Wyo.—^Boazd of Com'n of Natrona County v Carter 
Nat Bank, 105 P2d 578, 56 Wyo 132,130 ALR 
727. 

Hie Rinpose of a fltatete, etc. 

Md—Brenneman v Roth, 130 A 2d 301, 212 Md 491 
WVa—tese V Matney. 273 SE2d 818, 165 WVa 
801 

Ncpotiem ftatate constnied 
Oa—daxton v Johnaon County, 20 SE2d 606^ 194 
Oa.43 

Chaiimu of potttfeal party held not an oflHcer 
N.Y—Heydaman v Rocddand, 132 NYS2d 788, 206 
Mmc 473. 

Comity phyildan hdd not a comity officer frith- 
ill ftatdte 

Cal—Maim County v Dufficy, 300 P2d 721, 144 
CLA.2d3a 

Contract held not fold at common law 
N Y—'Anfelo J Martone ft Son, Inc v. Naaaau Coun¬ 
ty, 249 N YS2d 353, 42 M]sc2d 804 

Tedmkal flolattoiit of etUca code famiffldent 
N Y.—Anfdk) J Martone ft Son, Inc v Naaan Coun¬ 
ty, 249 N YS2d 353, 42 Mtfo2d 804 
5 Ohio—Madiaon County v Lukena, tupra, n 4 
8D—Boaworth v Hagerty, 99 NW2d 334^ 78 SD 
157 

Waah—State ex rel Cnnkiluiikv Baker, 97 P 2d 638, 
2Waah.2dl45 

d Thnn—Soudieni v Beder, nqpfa, n 4 

8 NY—WanmCountyV Levitt, 198NYS2d 777, 

20MiacL2d598 

9 Cal—AaaeivYanior Agency, Inc v Dd Norte 

County, 137 CdRptr 118, 68 CA3d 201. 

Md—Qithena v Butler County, aupia, n. 4 
Pa^—Conner v Blue Line TtanafiBr Co, 59 Diat ft Co 
535, 30 DeLCo. 435, 39 Mnn 51 

14w No conflict ahown 

DL—Miller V Lake County, 389 N B 2d 630,27 IlLDec 
566, 71 m App 3d 478 AfEd m part, rev m part 
onoth gids. 404 NE 2d 222, 38 IlLDec. 798, 79 
in2d481 

15, 

(2) other u ntan c ea. 

Ky^-A ft W Equipment Co. v, OnroII, 377 S W2d 
895. 

N Y—Angdo J Maitone ft Son, Inc v. Naaaau Coun¬ 
ty, 249 NYS 2d 353, 42 Miac2d 804, 
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16 m-MiHer V. LakeCdunty, 404NE2d 222, 38 
BLDeo 798, 79 m2d481 

Ky—Fannm v Davu, 385 S W2d 321 

17 SJ>—Boaworth v. Hagerty, 99 NW.2d 334^ 78 
SD 157 

2L Cd^-Mann County v Mdaner, tupca, n. 4 
ND—Lmdbog v. Benson, 70 N W2d 42 
22 WVa.—Miller v Huntmgton ft Ohio Bndge Go, 
15 S£2d 687, 123 WVa 320 

Mete Inegolaiity aiddect to w ai ver ia boards 
dlicretion 

NY—Frank Nowak Conat Go v. Suffolk County, 233 
NySAi627 

§ 198. Unauthorized or niegal Con¬ 
tract 

27 U.S-flardee County v R E Cnmnncr ft Co, 
D.CFla., 54 F.Supp 1004> afld 141 F.2d 1022— 
Ciiicwina6, NO ftT.P Ry Co v.CtyofLexmg- 
ton, DC Ky. 86 F Sapp 913. 


Ah—Stone V State ex rd J S Walton ft Co, 71 So 2d 
23, 260 Ah 363 

Anz—City of Phoenix v Kidd, 92 P2d 513, 54 Anx. 
75. afld 94 P2d 428. 54 Anz 123, M 94 P2d 
433, 434^ two caaea, 54 Anz 137, 138, 139 
Cal—Stockton Moms Phn Co v CahfomiaHactor ft 
Equipment Cotp, 247 P2d 90, 112 C A 2d 684— 
San Diego County v Pemgo, 318 P2d 542, 155 
CA2d644 

La.—Coibdlo v Jefferson Davia Parish Pobce Jmy, 
App, 262 So 2d 151 

Mo-State ex rd Wdton v Miller. App. 297 S W2d 
611 

N J —8 H Roemer Co v Board of Choaen Freehold¬ 
ers of Camden County, 220 A 2d 211, 91 N J Su¬ 
per. 336 

Ohio—TunibiiU v City of Xenia, 69 N.E2d 378, 80 
Ohio App 389 

Contract pnranaitt to nncoiiatitiitioBal ctatnte 
not htoding 

Oa.—Employees Retirement System v Lewis, 136 
S£2d518, 109OaApp 476 

Conrta will not enforce void contracts, eltlier 
directly or indirectly 

NJ—Smchir Refining Co v Bergen County, 247 A 2d 
484, lOSNJSuper 426 

Ohio-Buikholder v Lauber, 216 N.E 2d 909, 6 Ohio 
Mbc 152 

Unanthorlaed Improvemente tm private inwd 
Mias—Saxon v Harvey, 190 So2d 901 
Contract held valid ' 

Oa—DeKalb County v Georgia Papeittodc Co., 174 
S£2d 884, 226Ga 369 

28. US—Okeechobee County* Fh, v Nuvaen, CC 
AFh, 145 F2d 684, cert den 65 set 1028,324 
US 881, 89 LEd 1432 

Colo—^Pntduud v Board of County Com'rs of Rio 
Blanco Coonty, 204 P 2d 156, 119 Colo 318 
Del—Levy Ooort of Kent County v Oty of Dover, 333 
A.2d 161 

Md—Proctor v Biookhait, 72 A 2d 682, 195 Md 200 
S C—Beadham v Oreenville County, 62 $E2d 92, 218 
SC 181 

30 Colo—CJJS. quoted at length In Bahbnch v 
Boles, 158 P2d 736, 737, 113 Cdo 458 
Wash.—CJ.S. dtad h Rowe v Dixon, 196 P.2d 327, 
334, 31 Wash 2d 173 

Estoppel 

Oa—Ohver v Hall County Memonal Hn gptui, 8 
$E2d 138, 62 0aApp. 95 
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32 Mass—George R. Whitten, Jr,, Inc v Conunia- 
sioneri of Essex County, 233 NE2d 30L 353 
Maas 763. 

Pa—BentleyviUe Fire Dqit v AUegiheny County, 88 
PittsbLegJ 340 

Tex—Waller County v Fredove, Civ App, 210 S W 2d 
602, err ref. no rev. eu 

§ 194 — Retification 

33 US—Weber v Towner County, CAND, 565 
F2d 1001 

Ky—Lawrence County v Stewart, 155 S W2d 446,287 
Ky. 827—Fnhon County Fis^ Court v Soodiem 
BdlTdephoneftTdegriphCo. 158SW2d 437, 
289 Ky 15^-Reamsv.Laurd County, 160 SWJd 
176, 289 Ky 744—EstiU County v Noland, 175 
S.W2d 341, 295 Ky 753—Land v Lewis, 186 
S WJd 803, 299 Ky 866, 159 AXR. 601—Mag- 
gaxtd V Marcum, 252 S W 2d 41 
Md—State ex id Walton v Miller, App, 297 S W.2d 
611 

Tex—Hayden v. Dalha County, Civ App, 143 S.W 2d 
990—Momson v Kobhr, QvApp, 207 SW2d 
951, err. zef no rev err—Rodgen v Taylor Coun¬ 
ty, QvApp., 368 S W2d 794, err. ref. no ley err 
Va—CJJS. dtad fa South Hampton Apartmenti v 
Ehzabedi Gdy County, STS E2d 841,847, 18^ Va 
67 
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Seqaireiiieiite for ratificatton 
Wyo—George W Condon Co v Board of Corners of 
Natrona County, 103 P2d 401, 56 Wyo 38 

Contract not valldatod by ratification 

Fh—Bigdow V Howze^ App, 291 So 2d 645 

34 Aik—Watte ft Sanders V Myatt, 226 SW 2d 80a 
216 Axk 660—BoQmger v Aricansat State Ehgb- 
way Commission, 315 SW2d 889, 229 Axk 53 

Wya—George W Condon Co v Board of Comers of 
Natrona County, siqua, n 33 

35 US-Standard Sor ft Cm Go of NY V State 
ofOkl ex Id UuhteiLCCA.Okl, 145F2d 605. 

37 Ky—Fulton County Fiscal Court V SootheniBdl 
T^hone ft Tdegraph Co, supra, n 33 
39 Kan—Board of Com'rs of Edwards County v 
Stmmoiw, 151 P 2d 960, 159 Kan 41. 

Wya—George W Condon Co v. Board of Com'rs of 
Natrona County, supra, n 33 

CSrcmnstancei showing implfad ratiffaattoii 
(4) Watts ft Sanders v htyatt, supra, n 34 
(Q Other eases 

SD—Butte County v Gaver, 49NW2d466,74SD 
134 

Tex—Angdma County v.Kent, CkvApp, 374 SWJd 
313 

No impHod ratificatioii 

(2) Other cases 

Ky—Boyd Fiscal Court v. Ashland Publie Libraiy Bd 
ofTnuteea,634S.W2d417 
Mont—State v. Bonrdean, 246 P2d 1037, 126 Mont 
266 
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41 US^-Cmoimati. NOftTPRyCovOtyof 
Lexmgton, supra, n 27. 

Fh—Hooten v Lake County, App, 177 So 2d 696 
Md.—Intercity Land Co v Baltimore County, 145 
A2d263, 218Md.80 

Mo-^neshner v. Kansas Qty. 156 SW2d 706, 348 
Mo 978 

NC-4effiarson Standard Life Ins Co v Gmlford 
County, 38 SE2d 519, 226 NC 441. 

Okl—C J.S. cited fa State ex rd. Board of Com'zs of 
Hannon County v Oklahoma Tax Oornimsiion, 
151 P 2d 797, 799, 194 Okl 359 

Paymente, etc. 

(2) Other 

Arie—Goodwin v State ex id Whittmgtao, 360 
SW2d 490, 235 Aik 457 

42 US—Cincomati, NO ftTP Ry Go v City of 
Lexington, supra, n 27 

§ 195. -Curative Acts 

43 Mo^fnionn-Kansas Chemical Co v Ghnsthn 
County, 180 S W2d 735, 352 Mo 1087 

Cnrattve et a tnto InappBcaMe 

(3) Other itatutea 

Mo—State ex id Walton v Milhr, App, 297 SW2d 
611 

However, constitutioxial provisions 
may prohibit the legislature from vali¬ 
dating unauthorized contracts by cura¬ 
tive statutes.^ 

44J. Statote attemptiiig vaUdsto 
id 

US.—Haidmv TronklmeGasCo.,CATex,330 F2d 
789, cert den 85 S.a 71, 379 US 848. 13 
LEd 2d SI 

§ 197. Assignment 

45 US—Art Metal Const Co, for Use of McCIos- 
key ft Co v Ldngh Stnictacal Sted Co, CCA 
Fa. 126 F2d 13i cert den 62 S.a 1296, 316 
US 694, 86 LEd 1764 

Gal—Stockton Mdcm Phn Go v. GahfonnaTfactor ft 
Equqmient Corp. 247 P2d 9a 112 CA.2d 684 
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Validity of at a t n tory prohlUtloii 
Cal—Ldande v. Lowciy, 157 P2d 639» 26 OaI2d 224» 
175 ALJL 1109 
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Other matters with respect to assign¬ 
ment of a contract have been con¬ 
sidered by the courts,®* 

523. No reUef from UabfUty hy awtgmmait 
witlioiit conaent of eomty 
Idaho—Mimdoka Coonty fbr Uae and Benefit of Det* 
water Bn»p Inc v Kxi^cr, 399 P2d 962, 88 
Idaho 395 

NonaaatgaaliiWty danse 

Midi—Fdlv Arrow Wreckiiig.Iiie, I82NW2d744. 
26MidiApp 462 

Other rights and liabilities arising out 
of an assignment of a county contract 
have been adjudicated.® 

5110. Between assignor and asalgnee 

MiL—Oeoige L, Sdmader, Jr, Inc v Cde Bldg Co, 
202 A2d 326, 236 Md 17 

§ 198. Release, Modification, and 
Rescission 

53 Fla—Rdhna Services v Metropdhan Dade 
Conn^, Appi, 281 So 2d 520 
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58 Md—Kmor v Qty of St JoMfdi. 329 SW^ 
605 

61. Statutory authority 

(2) Other atatementa 

N.Y.—D Lambert Railing Go, Inc v SufiKdk County, 
399 NYS2d 171, 91 Miac2d 1036 
Tex—Ovcrrtreet v Honaton County, OvAj^, 365 
S W 2d 409, err ref no rev err 
64 Tex—Wanfiand v Andeiaon, CrvAn>, 203 
S W 2d 787, err ref no rev err 
67. Qa.—Lester Witte & Co v Rabun County, 265 
aE2d 4, 245 Oa. 381 
Spread on rnfmites 
(2) Other statements. 

ns— Wanen County Port Comnnanon v Fandl 
Coast Co. CAMm, 395 F2d 901 
68 Adc^Boone Counly Ahitiact ft Trie Co v 
Boone County, 478 SW2d 429, 252 Axk. 255 
Od—Stevoiaoa V. San Dugo County, 161: P2d 553,26 
Cal 2d 842 

Fla—Sditeeiaerv Dili, App, 383 So 2d 1129 
m—Oovenunent ft Cwicl^p Oiganmng Committee, 
dO V Cook County Sohod of Nuiwug, 112 
NE2d 736, 350 m App 274 
Tex—ChenauK v. Shelby County. 320 

S W3d 431, err ref. no rev. err 

U,S^—Manley v Northmhberiaiid County, IXCPa., 32 
F,Supp. 775 

Ifcnclsslnn Jmhiuii 

HI—Santnoa Const Co v Code County, 315 NJB.2d 
565, 21 niAppSd 527. 

Mont—Ryan V Board of County Comta fbr Gallatm 
County, 620 P.2d 1203 

Tex^—Ramiey v. Pdk County, DnrApp, 256 SW2d 
425 

ItoiervitioB of right of cancelation 

Ky^Bammon v Jefienon Counly, 364 SW2d 165. 

PIWB1034 ’ ' 

74. U&—L C Eddy, Inc v City of Aikaddphia, 
Axk, CA|Aik., 303 FM 473. 

75L U&—Maidey v. Nocthumbedand Goamy. aqua, 
n. 68 

' A contractor has no right to rescind 
a contract with the county becauiie of a 
20 CJ.S 1986 PP —8 


unilateral mistake, where the county 
cannot be placed in status quo.*^* 

78J Pa—A J Colella, Xne v Allegheny County, 
137 A 2d 265, 391 Pa 103 

A contract that has been rescinded 
when a party withdraws from it and 
the county accepts that withdrawal 
cannot be reinstated by an offer to 
perform.’** 

78.6 Ala.—Watts Cout Ca v Cullman Cmmty, 382 
So 2d 52a 

§ 199. Construction and Operation 

79 US—Manley v N<»thtimberland County, supra, 
il68 

Dd—Longwood Hmnes, Xnc v New Castle County, 
Super, 349 A2d 19 Al» 367 A2d 650 
Oa—Marsh v State Kiriiway Dqit, 114 SB 2d 411, 
216 Oa 54 

m —Hamilton County v Sloan, 55 N E 2d 68, 387 HI 
24 

La—Haynes v Recreation and Park Commission of 
East Baton Rouge Piansh, App 1 Or, 411 So 2d 
495 

Nd}—Hays v Douglas County, 223 NW2d 143, 192 
Nd> 580 

K Y—New Yoric State Sdiod Bus Operaton Asa*n v 
Nassau County, 357 NYS2d 641, 79 MiscTd 352, 
mod onoth grds 367 NY S2d 825, 48 AD 2d 
671, afid 350 NE2d 593. 39 NY2d 638, 385 
NY.$2d263 

Prorisioii as to avallabflity of federal matching 
fhnds construed 

Ky—OanoU Fined Court v McOorey, 4S5 SW2d 
547 

82 Fla—Boyd v Bonded Oara^ Inc, App, 160 
So 2d 724 

Tex—Sumerlm v Fowler, OvApp, 229 SW.2d 75 
S3 US—Manley v. Northumberland County, supra, 
n 68—Haides County v R E Crummer ft Co, 
supra, n 27 

La—^Buik V Livingston Parish Police Jury, 21 So 2d 
719, 207 La. 533 

Md—Board of County Com*rs of Harford County v 
MacPhail, 133 A2d 96, 214 Md 192 
Wadi-Stoddard v Km^ County, 158 P2d 78. 22 
Wash 2d 868—North Pac, Bank v Pierce County, 
16TP2d 454k 24 Wadi2d 843, 164 ALR 602 

Avoldtiioe of mifeir advantage as purpose 
WVa.—Earl T Browder, Inc v Counly Court of 
Wdister Counly, 102 SE2d 425, 143 W.Va 406 



La—43iq)0BaI Systems, Ino v‘ Calcaamu Jfemh School 
Bd. App, 243 So 2d 915 

84 Cal—Lunden v Loa Angdea County, App, 43 
CalRptr 849, 233 CA2d 811 

N Y—Tcna^ Cemst, Coip. v Nassau County, 451 NY 
S2d 156, 88 AD2d 908 

Ohu—Ohio Water Service Qo v Board of Com'ts of 
Lake County, 263 NE2d 808, 25 Ohio Mac 19 

Va.—South Hampton Apartments v Elixabeth Qty 
County, 37 SE2d 841, 185 Va 67 

paget035 

85. Mm—B urtv Calho^231 So2d496 

86 US—Qnveoi v U.^ DCAik, 163 FSupp 
309 

Va—Royer v Board of County Sup*n of 'Xlbennarte 
County, 10 SB 2d 876, 176 Va 268 

Wash—Stoddard v King Coun^, sopca, n 83, 

87 Muuli—P arsons v Town ,of New Can^ 295 
N.y 907, 209 Nfinn 

Pa^-SdiBhky Farms Co v ABeriteoy County,' 37 A2d 
554, 349 Pa. 637 ' 
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Msaaiiig Of *festlBiato^ ia referaace to ooBtracis 
Ohio-MoMiohad v Van HO. 219 NJB2d 831, 8 Ohio 
Miic 281 

88 Mat-Beallv BoardofSap’n, Warren County, 3 
So2d 839, 191 Mas. 470 

Stitate prohlMtiiig anIgBBMnt 

Gal—T^dande v Lowery, siqna, n 45 

89 NM—Fiddity ft Depont Co of Maryland v. 
Atherton. 144 P 2d 157, 47 N.M 443 

Pa—Sdantey Farms Co v Allegheny County, supra, 
n 87 

91 US—CJJS. otod In US V Gertam Parods of 
Land m Rivendde County, Cal, DC Cal, 67 
FSupp 78a 798 

93. Ohio—State ex rd Corngan v Sarnn at or e, 423 
NE.2d 105. 66 Ohio St2d 459, 20 003d 388. 
Paymeiit fer work of snbooatiactor 
Cal—Cameo v Qty and County of San Fhmcaoo, 2 
CalRptr 87, 177 CA.2d 97 
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3 US—Art Metal Const Q> for Use of McCloskey 
ft Co V Idngh'StructuFal Sted Go, CCAPa., 
U6F2d57 

Wash—North Pac Bank v Pierce County, 167 F.2d 
454,24Wash.2d843, 164ALR 602 

§ 200. Perfonnance and Breach 

Cal—Stevenson v San Diego County, 161 P 2d 553,26 
Qd2d842 

5 US—Warren County Port Conummott V Fandl 

Const Go, CAMisa., 395 F2d 901 
Fla.—Qty of North Mianu Beach V MetroDadeConn- 
ty, App, 403 So 2d 204 

Hawaii—E & Black Limited v Mam County. 32 Haw 
796 

Ky—Wayne County v Holder, 255 SW.2d SO 
N J.—Rowhnd V. Hudson County, 80 AJZd433, 7 NJ. 
63 

Or—Jackson County v Cooipton, 609 P2d 1293, 289 
Or 2 

Pa-^CbDms v. Uoyd, 77 PaDist ft Co 515 
Torn—Holston Union Nat Bank, for Use of Allen v. 

Knox County, 165 SW2d 382, 179 Tenn 239. 
Tex—Onffin v Hidalgo County, Qv App, 185 $ W 2d 
232 

6 US—Yaltette V Brevard County. Fhu, C C A Fla., 

142F2d3 

Mdit—Ydtewstone County v Wi^it, 145 P2d 516, 
115 Moot 411. 

7 Ana-Mohave County v Mbhave-Kfaigman Es¬ 

tates, Inc, 586 P.2d 978, 120 Anx. 417 
Fla—Dade County V OK Auto Farts of Bftami, Ihc, 
App, 360 So 2d 441 

10 Wash.—State ex rd Ptper v Pratt, 198 P 2d 814, 
31 Wash 2d 725 

14 UfS.-Roberts v. Calhoun County, Fla., DCFla., 
45 F.Supp 291, revd on oth. gr^, CCA., 136 
F 2d 59, nek den 137 P.2d 130—Gaihoim County, 
Fhu, V Roberta, CCAFte, 148F2d901 
Gal—Stevenson v. San Diego Gonaty, 161 F2d 553, 26 
CaUd84Z 

Tex—Angdma County v Kent Qv App, 374 S.W2d 
313 

18 La—Lambert V LaBruyert App, 154So.2d466 
Under oontnet iceeptiBeg not condniive 
Cd.—Cameo v Qty and County of San Francuco, 2 
CalRptr 87, 177 CA2d97 
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25 Ala—Watts Gonat Go v. Cullman County, 382 
So 2d 52a 

ya^Royer Board of County Sup'ra of Afoemade 
County, 10 S E2d 876, 176 Va. 268. 
niang iMl fiMiA iU nM dl l ffl f f 
Wte*—I^Btfopcditan Sewerage Commiision' of Mdwais* 
keeCountyv R.W Const, Inc. 241 NW2d 371, 
‘72 Wis2d 365, after remand 255 N W2d 293, 
78 Wi8.2d 451 
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Where contract fixes time for peiv 
fomumce tune may not be extended.^’ 

26^ US—Konhog Const Go v Mills County, 
Iowa, DC Iowa, 156 P Sapp 138 

§ 201. Contractors* Bonds 

29. liability of surety 

U S--Crendiaw County Hospital Bd v St FaulFiie& 
Manne Ins Co, C ALa, 411 F2d 213 
Nev—Commercial Standard Ins Co v Tab Const, 
Inc, 583 P2d 449, 94 Nev 536 

page 103S 

35 US —Alleghency County, Pa, v Maryland Casu¬ 
alty Co, DC Pa, 42 F Siq^ 672, vac 42FSupp 
677, motion gr 42 FSi^ 678, app dism, 
CCA. 132 F2d 894^ cert den 63 set 981.318 
US 787.87LEd 1154 

Fla—Indian River County v Vero Beadi Devdopment 
Ino, App.201 Sa2d 922. 

Idaho—Mb^ Const Co v Ada County Bd of Coun¬ 
ty Gom'n. 580 P2d 412. 99 Idaho 235 
Mo—Audram County ex rd and to Use of First Nat 
Bankof Mesico v Walker, 155 SW2d 251, 236 
Mo App, 627 

Tex—Overstreet v Houston Coonty, OvApp, 365 
SW2d409, err ref no rev err 

Andiorized soiety only 

Idaho—McKay Const Gav Ada County Bd of Coun¬ 
ty Gom'ts, 580 P2d 412, 99 Idaho 235 

36 Fla—Indian River County v Vero Beadi Devd¬ 
opment Inc, App, 201 So 2d 922 

Saffldiait compliance 

(2) Other contracts 

Fla.—Rdianoe b» Co v Dade County. App, 230 
So 2d 21 

Tex->Ovecstreet v Houston County, CivA|^, 365 
SW2d 409, err ref no rev err 
oompUsBce 

Idaho—McKay Const Co v Ada County Bd of Coun¬ 
ty ComU 580 F2d 412, 99 Iddio 235 
Fla—Newkirk Constr Corp v OulfCounty, App, 366 
So 2d 813 

4‘L Bdeaae of aiirdy 

US—Board of County Sup*rs of Hdinoo County, Vir- 
fOQia V. Insuxanoe Co of North Amenea, CA Va, 
494 F2d660 
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44 Md.—Kasten Const Co v Anne Anmdd Coun¬ 
ty, 273 A 2d 282. 242 Md 482 
Mo—Audram County ex rd and to Use oTFlrst Nat 
Bank of Mdoco v Walker, ai^ra, n 35 
Tex—Nueoea County V Fletcher A Co, QvApp, 181 
8.W,2d 970, or xef 
Omnty not necessary pa rt y 
liOBHr-auw Bad^lS3NW Svf.lSOMna 323 
45. Mou—Audram County ex xd and to Um First 
Nat Bank of Mcaoco v. Wdkei; supca, n 35 
47. Cdw--Bv«dav, Wendt Coost Go,, APIS 338 PU 
498 

Fla^-Bestd of County Com*xi of Okaloosa Comity v. 

GolfPipdiiieGb;. App., 168So2d757 
N.Y—Extruded Louver Coq> v McNulty, 226 NY 
SJd22a34Miso2d 566.xevd onoth grds 234 
NYS2d 902, 18 AJ>2d 661. 

Ihxy—TrimtyUnxvexsal las Co v Wortadte^ QvApp., 
148 S W2d 235, err dlim, jodg cooeet 
49. Oa,—Chapman v. Argonaut Ins Co, 219 SE2d 
62a 135 OaApp. 885, 

51 US—Oeocxal Gas. Co oTAmenca V. US., CA 
Tex.f 205 F2d 753. 

Va—Thoimaa SomerviOe Co. ▼. Btoyhill, 105 SE2d 
824, 200 Vh. 358 

51, Appikatkai of payment ' ' 

Iddm-Afiiddalm County for Um and 

wsibr Bna. Tmt. v Kdeger, 399 P Jd 962, 88 
1dabo39S ^ 


UabiUty imder bond 

Idaho—Munddka County for Use and Benefit of Det- 
weiler Bros, Inc v Krieger, 399 P2d 962, 88 
Idaho 395 
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58. Ofllcers held personally liaUe 
Or—Oregon WiUam^ Lumber Corp v Lincoln 
County, 376 P2d 422, 232 Or 540 
60 Idaho—Muudoka County for Use and Benefit of 
Detwoler Bros, Inc v Kneger, 399 P 2d 962, 88 
Idaho 395 

62 Mo—Audram Coonty ex rd and to Uk of Fhst 
Nat Bank of Mexico v Walker, supra, n 35 

64 Tex—Tmuty Umversd Ins Co v Woitaake, su¬ 
pra, n 47 

65 Idaho—Mmidoka County for Use and Benefit of 
Detwoler Bros, Inc v Kneger, 399 P2d 962, 88 
Idaho 395 

67 Fla.—J I Newton Co v Martm Development 
Co of Cocoa Beach, Inc, App., 193 So2d 464 

N Y —Extruded Louver Corp v McNulty, 208 N Y 
S 2d 87. 28 Misc 2d 85—Liberty Mut Ins Co v 
William Quey & Sons. Inc, 216 NYS2d 773 

Qaims for Ineinaiice premionis 
PhL—Santa Rosa County fet Use and Benefit of J. E 
Damds, Inc v Raymond Blanton Const Go, 
App, 138So2d518 

68 Pa—County Corners of Tioga County to Use of L 
B Smith, Inc, of Philaddphia v C Davis, Inc, 
266 AJd 749, 439 Pa 285 
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69 Fla—Indisn River County v Vero Beach Devd¬ 
opment Inc, A]^ 201 So 24 922 

NY—Extruded Louver Coip v McNulty, 226 NY 
S2d 22 a 34 Misc2d 566, xevd on oth grds 234 
NYS2d9(l2, 1$ AD2d661 
72 Va.—Thomas Somerville Co v Bxoijdull* 105 
SE2d 824,200Va.3S8 

SpiMwb coi l triHrb w * tnr Batcrialmait 

(1) No personal dann against genexal contractor 
Cd—Powers Regulator Co v. Seaboard Snr Co of 

New York, 22 CalRptr 373, 204 CA2d 338 

(2) Surety’s lability pnmary 

Cal—Powers R^ulator Co v Seaboard Sur Co of 
New York, 22 CalRptr 373, 204 CA2d 338 

(3) Release of general contractor imm a t e ri al 
Gal-Powers Regulator Go v. Seaboard Sur Go of 

New York, 22 GdRptr 373, 204 CA.2d 338 
rMnmnta bomid at tUrd parly baBtfldariei 
under oentracla of tarety 
Oa—lUdityftDqmtGo ofMd v OameaviIIe Iron 
Works, Inc, 189 SE2d 13a 125 GaApp 829 
74 Md—Feeriem Ina Co v. Board of County Com’rs 
for Prince Oeorge^ County To and For l%e of 
Ben Dyer Associates, Inc., 237 A.2d 15, 248 Md 
439 

79 m—Hbusmg Anthofdy of Prankhn County for 
Use and Benefit of Smith-Alsop Pamt and Vaxmdi 
Co v, Hbltzniaii.256N£.2d873, 120mApp2d 
226 
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83 Gal-^owman v Santa Ghra Gonitty, 315 P2d 
67, 153 CA.2d 707. 

85. Statnte not rderant 

NY^-Snlhvar Products Onp v. Edward L 

Nexddc, Inc, 383 NYS2d 463, 52 AD.2d 986 

86. NJ^West Joaey ft SSR. Co v Gape May 
Comity, 135 A 74k 100NJEq. 181 

For inraly*t benefit 

Wadt—Pidddy ft DtpotA Co. of Maryland v. Herbert 
H. Conway, Inc, 128 P2d 764^ 14 Wadi2d 551 

87. Wash.—Fiddity ft Deposit Oo of Maryland v 
Herbert H Goow^r, Lie, snpa, n. 861 

84 Temi^—Air T anpoa to ie, Ihc v Mania, 489 
S.1^2d 495, 63 TemLApp 90 
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Tex—US V Yates,QvApp,204SWJd399.err ref 
no rev err 

89 Cd —Caasaretto v City and County of San Fran- 
cisoo, 62 F2d 777. 18 Cd App2d 8 

Kan —Httttig Mill Work Co. v Randel, 266 P 106,125 
Kan 744 

NJ—West Jersey ft SSR Co v Caspt May County, 
135 A 74, 100 NJEq 181—West Jersey ft S S R 
Co v Cape May County, 148 A 401, 105 NJ Eq 
457 

Tex—Hamilton Nat Bank v Pool, GivApp, 144 
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Or—Domasdiofiky v Polk County, 530 P2d 832, 20 
OrApp 181 

SD—Conway v Humbert, 145 NW2d 524, 82 SD 
317 

Tex—Hopper v Midland County, CivApp, 500 
SW2d 552, err ref no rev err 
liability held not imposed 
(3) Other cases 

US—Webb V Blount Memorial Hospital, DCTenn, 
196 FSupp 114.afia,CA,303 F2d437—Dan- 
idsv ai]breatix,CAOkl, 668 F2d477 
Ala —Brooks v Baldwin County, 135 So 2d 816, 273 
Ala 138 

Anz.—Moore v Mancopa County, 466 P 2d 56, 11 
AnzApp 505 

Cal—J A M^ets & Co v Los Angdes County 
Probation Dept, 144 Cal Rptr 186,78 CA 3d 309. 
Fla—Romme v Metropohtan Dade County. App, 401 
Sold 882 

Ill—Lake County v Cnnea snpm, n. 9 
Nev—lied v Clark County, 579 P2d 171, 94 Nev 
275 

Statute! prospectiTe only 
Conn —^Rogers v County Com'ri of New Haven Coun¬ 
ty. 106 A2d 757, 141 Coon 426. 

Idaho—Fold v Oty of Caldwell, 321 P3d 589, 79 
Idaho 499 

Iowa—Iseminger v. Black Hawk Coumy, 175 N W 2d 
374 

Mo—Mattmgiy v St Loois Connty, App, 569 S W2d 
251 > 

Tenn-Cooper v Rutherford County, 531 S W2d 783. 
Charter proTlnoii invalid 
Fla —Kaulalaa v Boyd, 138 So 2d 303 
Rotrictlon to limfted formiOf neg^igem 
Cal—King V Mendocino County, 23 CalRptr 328, 
209 CA2d 30—Thomas v. SiSkiyoo County, 29 
CsLRpte 90S, 215 C A 2d 119. 

Statute not Invalid 

Fla—emdey v Oty of Jackaonvilla 403 Sold 379 
Tex—Hama County v. Dowkain. CivApp. 489 
SW2dl40,err rcL no rev. err 
Charter provlrion not efbetive at tfane of iqjury 

Md—Beigv.Mecxick,318A2d 220,20Md.App 666 

"Iqjury** constnied 

HI—Panko V. Cook County, 356 NE2d 859, 1 HLDec 
577,42niAp|iw3d912. 

Notwithstanding a statute authoriz¬ 
ing a cooperative eCEort between a 
county and other governmental units, 
liability cannot be imposed on the coun- 
tjf because of the lu^teral action of 
the other units.^** 

14J. Acttott of dly aa not Impoiiiig UabOfty 
on county 

Ga—Madden v Fidtoa County, 115 SE.2d 406, 102 
GaApp 19 

A county cannot be held liable for 
the death of a murder victim kSled'by 
a recently released mental patient 
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where the patient had been in the cus¬ 
tody of a state agency and the county 
exercised no control over the patient’s 
treatment or his release.*^*® 

14.10 Nev —Whalen v daric County. 613 P 2d 407, 
96 Nev 559 

15 US—Damds V AUegbeny County, DCPa, 145 
FSnpp 358—CfBwfoid v Qty aid County of 
I>enver, DCColo, 278 FSupp 51 
Cal—Talley v Northern San Dugo County Hospital 
Dist, supra, n 10—Onidi v State, 262 P 2d 3. 41 
C2d623 

Oa—Ware County V Chaon, 5 S E 2d 597, 61 Oa ^>p 
15 

Hawaii—F. Koehnen, Limited v Hawan County, 388 
P2d214 47Haw 329 

Ind —CLJJ5* cstod In Flowers v Boaid of Com’xs of 
Vandertnugh County, 168 NE2d 224^ 225, 240 
Ind 668 

Kan—Cairon v KitUe, 457 P2d 21, 203 Kan 841 
La—GhfTotd v Recreation and Paxk Commission of 
East Baton Rouge Pansh, App, 289 So 2d 373, 
wnt den, Sup, 293 So 2d 168 
Md—Pnnoe George*s County v Blumbetg, 407 A2d 
1151,44 Md App 79, afiEd m part, revd m part on 
Qtfa gids 418 A2d 1155, 288 Md 275, oert den 
101 Sa 869, 449 US 1083, 66 LEd2d 808 
Mich—Rogers v Board of Road Onn'rs for Kent 
County, 30 NW2d 358, 319 Mich 661—Keenan 

V Midland County, 138 NW 2d 759, 377 Mich 57 
Mont—CJJ5 oled in Witter v. PhiUipa County, 109 

P2d 36, 58. Ill Mont 352^-CJS, quoted m 
Jacoby v Chouteau Comity, 112 P2d 1068, 1070, 

112 Mont 70 

Nev—Granite Oil Secunties v Donglaa County, 219 
P2d 191, 67 Nev 388, 16 ALR2d 1069^-aark 
Gounty V Chnstensen, 472 P 2d 365, 86 Nev 616 
NJ—Wan V Hudson County Paiit Comnussion, 193 
AJd 857. SONJSuper 372 
NM—GaUsidKr v Albuquerque MetKqxditaii! Arroyo 
Flood Control Authority, 563 P2d 103, 90 NM 
309, cert den. Sup, 567 P2d 485, 90 NM 636 
NY—Ffseherv Oty of Ehnua, 347 NYS^ 77U 75 
Misc2dS10 

NC—Rhodes v C3ty of Asheville, suprs, n 9—Walker 

V Randolph County, 112S£2d 551,251 NC 805 
Oid-Teny v Edgin, 598 P.2d 228 

Pa^—Pmlek v ABeg^beny County, 142 A 2d 296^ 186 
FaSuper 366 

WiSd—Oarisgo v Maimette County, 59 N.W2d 486, 
264 Wis.421 

lidiillly ai a^ioliiliis bmdowiMr 
Gd—Tn-Chem. Ihc v Los Angides County Flood 
Control Di^ Los Angdes Oounty, 132 Csl Rptr 
142, 60 C A 3d 306 

Md.—County Oooi*ts of Baltimore County v. Hunter, 

113 A 2d 910^207 Md. 171 

SMataSe gaMssIty csMpdlBg eonaty from hafaility held 
not to nftr to sodi torts^Ware County v Gsaon, 
snpia, n. 10 

ftmctlQB^ oomitnMd 

SD—Jerauld County v St Fanl-MeRaiy Tndem. Co, 
tlRW2d571. 76Sa 1. 

BseofWY to Imdi of oontnet i 9 hdd aot^^ 
■tindiog tort alio preoeat 
Fkr-Butts'v Dade County, App, 178 Sb.2d 392, 
Detoae aot avallaUe irroipecttve of whoditr 
O c ttag sofU'Bimatally or proptlotalty 
hfidt—Mycfi V. Genesee Comity Auditor, 133 RW 2d 
19a 375MMdL l-Dooellonv Wayne Coumy, 141 
RW2d 387, 2 hfich App. 376. 

Man to gMUjiy wttti rosplatiflM 

GtU-Bttti V. Qnmge County, 84 CaLXptr. 27, 3 
CAJdlOSS. 

nOipMlIfi WOKt flUjr 
OldHraty V. Edgpn, 598 P Jd 228 
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16 HI—Board of Ed of Commumty Unit School 
Dist 201—U, Win County v Pomeroy, 362 
NE2d 55. 5 IDDee 74% 47 mApp3d 468 

Mum—Johnaon v Stede Qmnty, supra, n 9 
N Y.—Kanuenska v Westcheste r County, 241 N Y S 2d 
814, 39 Mtsc2d 750 

The discretiozi between proprietaiy 
and governmental functions does not 
apply to counties with respect to their 
immunity from liability.*** 

163 Tex—Adams v Hams County, CtvA|q>, 530 
SW2d 606, eri ref no rev err, ^>p dism 97 
SQ 34.429 UK 803, 50 L Ed 2d 63 

§ 216. Particular Torts 

17 Iowa—beminger v Black Hawk County, 175 
NW2d374 

18 Ga.—Rhmesv Commiisiooers of Chatham Coun- 
ty. 179 SE 14a 50 GaApp 844 

Tenn-Hendm v Qty Maryville, 431 SW2d 292, 
58 Tenn App 457 

No recovery 

Tenn —Cooper v Rutherford Oounty, 531 S W 2d 783 

19 Oa.—DniBdd v DeKalb Comity, 249 SE2d 233, 
242 Oa 432 

Tenn—Jones v Knox Gounty, 327 SW2d 473, 205 
Tenn 561 

Utah-Shaw V. Salt Lake Comity, 224 P2d 1037, 119 
Utah 50 

Wis—^Lloyd v Chippewa County, 61 N W2d 479, 265 
Wis 293, idL den 62 N.W2d 431, 265 Wis 293 

Where miittuioe is inherent in exerdse of power 
Tenn—Odd v Mauiy County, 136 SW2d 50a 175 
Tenn 550 

No liability where county not reqMnuible to 
nuisance 

Mdw—County Com*is of Baltimore Oouiity v Hunter, 
supra, n IS 

ActionaUe nndeaiice required 
Kan—Cherry v Board of County Com’rs of Crawford 
County, 446 F 2d 734, 202 Kan 121 

Doctrine of attractife nniianoe not enco m pageed 
in ezo^on 

Tenn—Mkropohtan Oovemoieat of Nashville and 
Davidson County v Counts, 541 S.WJd 133 

20 Utah—Shaw v Salt Lake County, supra, n 19 

§ 217, -Conditiou and Use of 

Public Buildings, Places, 
and Properly 

21. La—Rdbertami v East toon Rouge Pensh, 
App, 1 Cir,^415 So.2d 365. 

NJ—Fkhey v. Jersey Oty, 244 A2d 97, 52 N J 103 
dd—Thigpen V. Board of County Comti of Oklahoma 
County, 277 P.2d 992 

Wis—Ftyimv Chippewa Comity, 12 N.W2d 683, 244 
Wis. 435 

InCUffiinila 

(1) GaL—Tedhet v Santa Clara County, App, 308 
P2d356 

(5) Other matters. 

Cal—Strongman V KemComity, 62 CURptr 908,255 
CA.2d 308—Bakity v Rxvemde Comity, 90 Cal 
Rptr 541, 12CA3d24 
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21 UJ.^RodnqDec v Medical Aits Hospital, CA. 
Tex., 437 F2d 1203. 

Cat—Bryant v Monterey County, supra, n. 13* 
Fla^-todier y Dirie Cqinity, App., 354 Sa2d 89 
IwU-Flowets V. Boan|l,of Oom’fs of Vandatbnrgh 
Comity, 168 NB2d 224> 246 Xhd. 668 
Ky-Culhiian v Jaflbtion Comity, 418 SWld 407. 


La.—Arvd v Qty of Baton Rouge, App, 234 So 2d 
458—Atwdl V Qty of Baton Ro^ App, 286 
So 2d 783, aiqdication den, Sup, 288 So 2d 648 
Mwh—TOford v Wayne County Oenenl Hbspita], 269 
NW2d 153,403 Mich 293 
Mont—Ooetscluus v Lasich, 353 P.2d 87, 137 Mont 
465 

NH—Cushman v Grafton County, 79 A2d 63a 97 
NH 32 

NJ—Wan V Hudson County Park rnmnuasion, 193 
A 2d 857, SON J Super 372—Faheyv Jersey Qty, 
244 A2d 97, 52NJ 103 

N Y—Young V Fade Commissioneri of Qty of Peeks- 
kiU, 38 N.YS2d 439, 265 AppDiv 942, iqip den 
39 NYS2d 1016, 265 AppDiv 1011 
NC—Seibald v Kinston-Lenoir Gounty Pnbhe Li¬ 
brary, 141 S£2d 519, 264 NC 360-Sed}old v 
Qty of Kinston, 151 SE2d 654^ 268 NC 615 
Okl—Terry v Edgm, 598 P2d 228 
Op —^Dundas v Lmeohi County, 618 P2d 978, 48 
Or App 1025 

Pa—^Hartneis v Allegheny County, 37 A 2d 18, 349 
Pa 248—Com totheuaeofSabocheck v The New 
Amsterdam Css Co, 32 D ft C2d 753, 56 Mun 
92,44WashCo 26 

WVa—Petros v Kdlas, 122 S.£2d 177, 146 WVa. 
619 

Wis—Hei V Qty of Durand, 125 NW2d 341, 22 
Wis 2d 101 

Wyo—Davis v Board of County Oom*ts of Carbon 
Gounty, 495 P 2d 21 

No Uabfllty as to gratnltoni licsnsee 
Pa—Onstott V AUqheny County, 12 A 2d 785, 338 
Fa 206 

Gontribntoiy noi^igeiioe 
Kan—Lnngstrnm v State Highway Comimman, 276 
P2d 346, 177 Kan 57 

NY —Romancihuk v. Wcatehes t er County, 337 NY 
S 2d 926, 40 A D 2d 877, app after remand 346 
NYS2d 579, 42 KD2d 783, alH, 316 NE2d 
719, 34 N Y2d 906, 359 N YS2d 286 
Wash—Caron v. Onys Harbor Gounty, 139 P2d 626, 
18 Waah2d 397, 148 ALR 626 
D ninp 

Cal—Behr v Santa Cruz County, 342 P.2d 987, 172 
CA2d697 

Coimtica held liable 

Nd>—Johnson v Municqial Umvenity of Omaha, 169 
NW.2d 286, 184 Neb 512, app after'remand 187 
NW2d 102, 187 Neb 24 

Fa—Edwdl V ABe^y County, 310 A2d 34a 226 
FaJnper 429 

Excnlpatory language of dga held not to 
amoimt to aesmnpHon of risk 
Fla^-Brevard Oounty v. Jada; App, 238 So 2d 156 
Ming to oiact Mfoty pre cant tom 
Cal—Osgood V Shasta Comity, 123 CilRptr 44% 50 
CA3d586 

Permisiiye anthority Imposing bo afOrmatlye 
doty 

NJ—Adeav Mayor and Council of Borough of Deal, 
351 AJd K 69 N J 86 

Drowning In coanly lake 
Fla—Jackson v Pafan Beach Comity, Appu, 360 So 2d 
1 

La^-Fratt v 8tat^ App., 408 So2d 336, wnt den, 
Sup, 412 So 2d 1098. 

Limitation Of liability 

Or—Hogg V OatBOp County, 610 P2d 1248, 46 Or 
App 129 

23, La*—Contnmcbii v Jeflbrson Parish, App, 299 
So 2d 513, wnt den, Sup, 302 Sold 35 
NJ-Boyle y. Hndaon County, 85 AJd 269, 8 NJ 
294. 

Howavar, die contention tint st a t u tory hnniiiiiity h 
mappUcable where active wrongdoing h aueged has been 
rdectsd 

NJ-Zapfv Board oC Chosen JMiolden,MMdleaex 
Gounty, 209 AM 66% 87 NJ Super. 426. 
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to pl«» mfflctart lijta or bttrtati, 

(2) Odier matten 

CilRptr 4 «<l 43 

CA3d 158 

Dfifectlfe fcftifi oofer 

^ 

Podiole 

NJ-^^ y. Hudwii Cnmiy, 3<8 AJd 98ft 14« 
NTSiqier 76 

Dlteh 


labertyville, 383 NE2d 
177, 22 HI Dec 701, 73 HI 2d 316 

24 Mkb—Mniuon v Menominee County, 124 
NW2d 246, 371 Midi 504 

City of Newaik. 162 A2d 314, 62 
NJSuper 166, af!d 168 A2d 11, 34 NJ 250 


Where liability for tort is imposed on 
a coimty by a statute which excludes 
certain government functions, a person 
who is present in a county building on 
business relatmg to the excluded func¬ 
tion ma^r recover for usuries caused by 
a defect in the premises.^^ 

24J Tex^Hamg County v Dofwleam, OvAbd. 
489 aw 2d 140, err lef no rev err 

25 Alt—Brooks V Baldwm County, 135 So 2 d 816 . 

273 Alt. 138 

Dd.—Banks v Downmi^ supra, n 9 
NM'-^tate ex rd State Ht^iway Conumscion v 
Board of County Com*n of Dona Ana County, 380 
P2d83a72NM 86, 

NC—Rohmton v Nadi County, 257 SE2d 679, 43 
NCApp 33 

FS—Hartness v Anegheny County, supra, n 22. 
Defectlyie dudr tn courtroom 
Gal—Dmeen v. City and County of San FranoKo, 
supra, n 21 

NJ-Zapfv Board of Chosen Fredidders, Middteiex 
County, 209 A2d 66a 87 NJSuper. 426 l 
C oDitlioiiae Winn 

Ky—Moores v Fayette County, 418 S W 2d 41Z 
Mmn—Tcdce v Steele County, 170 NW2d 234, 284 
Mum 359 

NC—Cookv Burke County, 157SEJd611,272NC 

Tex—Hopper v Midland County, QvApp, 500 
S W2d 552, err ref no rev err 
Gooiity hdd UiUe 

Tex-^lams County v Doadeam, OvApp,, 489 
SW2d 14a err ref no rev err 

26 Md—County Gom*ri of Baltnuon County v 
Hunter, 113 A2d 9ia 207Md. 171 

27. Cal—Bryant v Monterty County, supra, n 13 
N.K—Gadunan v Grafton County, supra, n 9 
NJ—Boykv Hudson County, 80 A 2d 451.13 NJSu¬ 
per 3G9. afld 83 A2d 269, 8 N J 294 
IftlurlM to eonrlcti 

Gal-Sandera v. Yuba County, 55 GalRptr 852, 247 
CA2d748-^Haitv Orange Comity, 62 Qd Rptr 
73. 254 CA 2d 302 

la^^idudman v Andai^ App 1 Or, 409 So 2d 365, 
wnt den, Sup. 412 SoJd 1115 
NC-Stateexxd Hayes v BiUmgs, 81SE2d 15a240 
NC78 


A coimty park commission which is an 
autonomous body and not an ag^t of 
the counly is not exempted from liabilir 
ty by a statute mcemptmg counties 
^m liability for injuries from the use 
of public grounds, buildings, or struo- 
and is responsible for torts 
cenaihitted by its employees on premise 
es under its control.^*® 


27.S Fhb—Meniee v Dade County, App, 362 So2d 
74 


NJ—Wall V Hudson County Paric Comiuiasion, 193 
A 2d 857, 80 NJ.Super 372 

27.10 NJ—Wan V Hudson County Park Commis¬ 
sion, 193 A 2d 857, 80 NJSuper 372 


The county has a duty to provide a 
safe place of employment ” ” 

27.15. Zoo 

Wis—Lcitner v Milwaukee County, 287 NW2d 803, 
94 Wis2d 186 

§ 218. -Construction and Main¬ 

tenance of Public Improve¬ 
ments and Works 


28 Ohio—Frazier v Crest, 357 N E2d 407, 48 Ohio 
App2d 283, 2 003d 237, app dism 97 SCt 
1087, 429 US 1082, 31 LEd2d 528 

Conirty hdd not oeriUsent mder gtototo impos¬ 
ing lisbflity 

Cal—Paxton v Alameda County, 259 P2d 934* 119 
C A 2d 393 
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29 US—Obensham v HaUiday, DCVa, 504 
FSupp 946 

Anz—Maricopa County v Cowart, 471 P2d 265, 106 
Anz. 69 

Cal—Collenbuts v Los Angeks County, 310 P2d 989, 
lS0CA2d795 

Fla^-Cruz v Metropohtan Dade County, App, 350 
So 2d 333 

Iowa—Chickgo, RI &FR Co v Wanen County, 131 
NW.2d 457, 256 Iowa 1339 
La—Provost v City of Loreauvdki App, 332 So 2d 
789, wnt den, Sup, 354 So 2d 1030 
NJ—Whsky v Hudson County, 368 A2d 980, 146 
NJSuper 76 

Ohio—Tin^ V Qty of Cmcmnah, 146 NE2d 336 
Pa—Frye v City of Jeannette, 72 FaJSut * Co 1, 32 
WestCo 147 

SC—^Belton v Richland Memorial HoRUta], 211 
SE2d 241,263 SC 446 
Tenn—Odd v. Maury County, supra, n 19. 

Tex—Messer v Refhgio Cou^, CKr App, 435 S W2d 
22 a err. rof no rev err 

Wu—WtscQnsmPowerdbLi^tCo v. Columbia Coun¬ 
ty, 87 NW2d 279. 3 Monroe^ 87 NW2d 827, 3 
Wu2d 196 

PartlaUar improvemeittB or worica 
(7) Ind—Davis V Board of Oom’m of Monroe Coun¬ 
ty, 273 NE2d 551, 149 Ind App 451 

US—Frank v. ASegtay County, CCAPa, 
119 F2d 614 

Cat—SeOty y. Sacramento County, 294 P2d 308, 139 
CA.2d94 

Oa—Watkins v Cobb County Conmission, 217 S E 2d 
298, 133 OaApp. 324 

Ohio—Fmamore v Chmi, 334 NE2d 318, 43 Ohw 
App 2d 134,72 002d 328 
(11) Other impiDvements or works 
US—Hnehmgi v Albemarle Hosputal, CANC, 220 
F2d716 

Ala—dark v Mbbik County Hospital BiL, 151 Sa2d 
75a 275 Ala 26 

Cal—OnfEn v Goliisa County, 113 VM 27a 44 Od. 
AppJd 915—Moxon v Km County, 43 Cal Rptr 
481, 233 CA.2d 393 

Oa—Dnffidd v DeKalb Comity, 249 SEJd 235, 242 
Ga 432 

Ihd—Board of Gom'rs of Green County v Ustey, 46 
NR2d 823,221 Ind 197 

La—Brown v Paiuh of East Baton Rouge, App, 126 
So 2d 173. 

NJ—Guemero v Palmer, 417 A2d 547, 175 NJSu¬ 
per 1. 

NM—EOiott v Lea County, 267 P2d 131, 5g NM 
147—State ex id State Highway Commiasioa v 
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Board of County Com'n of Dona Ana County, 380 
P2d83a72NM 86 

NY—Office Park Gorp v Onondaga County, 409 
NYS2d 854v 64 AD2d 252, afiM. 399 NEJd 
950, 48 N Y2d 765, 423 NYS2d 920 
Okl— Ch a mplm Petroleum Co v Board of County 
Com*n of Oklahoma County, 526 P2d 1142 
Utah—Jopes v Salt Lake County, 343 P 2d 728. 9 
Utah2d297 

Park; anuBMUMiit device 

(3) Other matters 

Oa—DeKalb County v Oibsoii, 246 SE2d 692, 146 
GaApp 573 

Kan —Caywood v Board of County Com*ia of Sedg¬ 
wick County, 399 P 2d 561, 194 Kan 419 
NY—Ciosav WestchraterOounty,206NYS2d902 
Contract tor constrnction work 

Cal—^Marm Municipal Water Dot v Penmsola Paving 
Co. 94 P2d 404 34 CalApp2d 647—Omner v. 
Barber, 24 Cal Rptr 292, 207 C A-2d 54 

Maintenance pnranant to atatiite 

(2) Other matters 

La—Toppi V Arbour, App, 119 So 2d 621—Bond v 
aty of Baton Rouge, App, 129 So 2d 887 

No extrahazardons activity impoaliig absolute 
HabfU^y nnder drcDiiistancea 
Wis —Wisconsm Power A Light Oo v finJnmbia Couu- 
ty, 117 N W2d 597, 18 Wis 2d 39 

Aetiial control in contractor 
Wis—Berger v Metropohtan Sewerage Comnuasioa of 
Milwaukee County, 203 N W 2d 87,56 W]s.2d 741 
Outtractor^ emplqyeea 

Wia —^Berger v Metropohtan Sewerage Gouumssioa of 
MUwaukee County, 203 N W 2d 87,56 WisJId 741. 

Comity liable 

Fla—Metropohtan Dade County v Ydvmgtoo, App, 
392 So 2d 911, review den, 389 So 2d 1113 
Ga,—DeKalb County v McFarland, 203 SE2d 495, 
231 Ga 649 

Or—Baker v Lane County, 558 P 2d 1247,28 Or App 
53, app. after remand 586 P2d 114^ 37 OrJ^ 87. 

Relief granted for abnormal nse by comity 
Md.—Beane v, Pnnce George’s County, 315 A 2d 777, 
20MdApp 383 

Comity boapital 

Ala—Hembree v Hospital Bd of Morgan County, 300 
8o2d 823, 293 AJa 16a 

S D —Sioux Valley Hoqntal Ass’ll v Davuon County, 
298 NW2d85 

Tex—Miller v Hood, Civ App., 536 S.W2d 278, err 
ref no rev err 

32 US —Dsnieils v Alkgbeny County, DCPa, 145 
FSupp 358 

Gsl—Hilts V Solano Coimty, 71 GalRptr. 275, 265 
C A 2d 161 —tLow V City cf SsoanMOto 87 CaL 
Rptr. 173, 7 CAJd 826 

Fla.—Welsh v Metropolitan Dade County, App., 366 
So 2d 518 

Ga.—Ingram v Baldwm County, 254 SE2d 429, 149 
GaApp 422. 

m— Ldly V Cook County, 377 N.E2d 136,17 ZlLDeo 
946, 60 llLAppSd 573 

La—Green v Acosta, App, 173 So 2d 291, appbcslion 
den. 175 So2d 302, 247 La KnO-McDamel v 
Wdin, App, 234 Sold 833, wnt ref 237 So 2d 
397. 256 U 616 

Mioh—Lnocbea v Kent County Road Comnusiloii, 
312 N.W2d 86. 109 Mieb App 254. 

Nev..-aaik County v. Fbwen, 611 VM 1072, 96 Nev 
497 

Or—Bakerv StateBd ofHi^Ed., 531 P2d716,20 
OrApp. 277, app, after remand 558 F2d 1247, 28 
OrApp. S3, app. after remand 586 P2d IH 37 
* QrA^ 87 

S.C—Wyatt V. Gneovilk County, 174 S E2d 762,254 
SC 256. 

Wash^-Snuth v King Comity, 184 P2d 562, 28 
Wash 2d 917. 
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Goonly hospital 

Cal—Butte County v Superior Court In and For Butte 
County. 2 Cal Rptr 913. 178 C A 2d 310 
Fla—Smith v Duval County Wd&re Bd, App, 118 
So 2d 98 

Iowa—Wittmer V Letts, SON W2d 361, 248 Iowa648 
Nev—Hughey v Washoe County, 306 P 2 d 1115, 73 
Nev 22 

Wyo—Bondunnt v Board of Trustees of Memorial 
Hospital of Converse County, 354 P 2d 219 

Township dump 

Muul—L orshbottgh v Township of Biuak, 258 
NW2d96 

§ 219. -Injuries by Mobs and 

the Like 

page 1072 

36 Fla—Wong v City of Miami, App, 229 So 2d 
639, vnt dischaiged 237 So 2d 132 

N Y —Oddbeig v Westchester County, 104 N YS 2d 
291, 199 Misc 859 

Comity hdd not liable fbr riot damage 

Fla—Wong v Qty of Mjami, 237 So 2d 132 

37 Oluo—Landesman v Board of County Com’is, 
224 N.E2d 532, 9 Ohio App 2d 319, 26 ALR3d 
1132 

38 NJ—Hmkes v City of Newaik, 293 A2d 399, 
120NJSuper 600 

Ohio—Landesman v Board c€ County Comers, 224 
NB2d 532, 9 Ohio Appld 319.26 ALR3d 1132 

Comity imnurne for fadories caused by escaped 
prisoner 

Cd—Sacmnento County v Supenor Court of Sacra¬ 
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Ky —Fannm v Davis, 385 S W2d 321 

The legislature may be under a con- 
stitutional duty to restrict the power of 
counties to borrow money and contract 
debi; “ * any statute providing an un¬ 
limited ability to contract debt is m 
violation of such constitutional 
duty““ 

283 Mich-Alan v. Wayne County, 200 NW2d 
628, 388 Mich 2ia 67 ALR3d 1079, adheied to, 
idi den 202 NW 2d 277, 388 Mich 626 
28a0 Mich^Alaa v Wayne Coonty. 200 NW2d 
628,388 Midi Zia67ALR3d 1079, adheied to, 
lefa den 202 N W 2d 277, 388 Mich 626 
29 Gal—City of v Dooaldsoo, 22 Gd 

Rptr. 842, 205 CLA2d 201 

Md.—Mdvm v Board of Connty Com’n of Anne 
Anmdd County, 86 A2d 902, 199 Md. 402 
Mont—State ex id Ndson v, Boazd of ComYs of 
YeOowstone County, 109 P2d 1106, 111 Mont 
395, 

N M —Board of Oom^ of Guaddupe Comity v States 
supia, n 17—Shoity Voting Maoh Cozp. v Boaid 
of ComYs of Bemahlk) County, 256 P2d 1068, 57 
NM 196. 

NY-Hoyt V Broome County, 25 NY32d 327, 173 
Mae 896, revd on otb grds 34 N.E2d 481, 285 
NY.402, 134A.LR 916 

N.C—DeLoatch V Beamon, 114SE2d 711,252NC 
754—YoUey v Oaik, 136 SE.2d 564, 262 N.C 
218 

30. TemLp—Wamiltmi County Hosntd 
Anthontyv Qty of Chattanooga, 580 SW2d 322 
V^Swi—Fcofex County Ladns Devdoimient Authozity v 
Coynet; 150 SE2d 87, 207 Va. 351 

CoBtnct bdd tofilid 

Tex—T ft NOJLR Co. v Gdvestxm County, aimra, 
n 3 

Time of coBtnctfBgddit 
Wash,—Mbaes Lake Sdiool Dot Na 161 v Big 
Gommunity Colley 503 P2d 8^ 81 Waih2d 551, 
app dism 93 S,c£ 2776,412 UK 934, 37 
393 . 
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31 Fla^—State v Monroe County, 3 So 2d 754, 148 
Fla 111 

Kan —Boazd of Com’is of Edwards County v Sun- 
mons, 151P2d96a 159 Kan 41 
Ky—Sawyer v Jeffenon County Fkcd Court, 392 
SW2d83 

N M —Hutcheson v Athertm, 99 P 2d 462, 44 N M 
144—Board of Com’n of Bemahllo County v 
McCuUoh, supn, n 17 

NY—Muiphy v Ene County, 310 NYS2d 959, 34 
AD2d 295, afid. 268 NE2d 771, 28 NY2d 8a 
320NYS2d29 

Old—Board of Connty Com’n of Tulsa County v 
Munms, 217 P2d 833, 202 Okl 628 
Fa.—Petition of Sprowls, 20 Som 1 
WVa.—State ex rd Hughes v Board of Ed ofKanap 
wha Gounty, 174 SE2d 711, 154 WVa. 107, app 
dism, cert den 91 SCt 2274, 403 US 9^ 29 
LEd2d854 

Airport 

Colo—Hale v Sullivan, 362 P2d 402, 146 Cbio 512 
Purchase of anpaid tax parcel 
NY—Huns V Jacobs, 329 NYS2d 229, 69 Muc2d 
4, app dism m part afid m part, 336 NYS2d 
229. 40 AD 2d 677 

Ownership of instnunentallty by entity oon- 
tracttog debt immaterial 
Wash—Moses Lake Sehod Dot No 161 v Big Bend 
Commimity GoUege, 503 P2d 86, 81 Wash 2d 531, 
app dism 93 set 2776, 412 US 934,37LEd2d 
393 

32 NM—Hutcheson v Atherton, supra, n 31 

Salary of employee in military service 

NY—Hoyt V Broome County, 34 NE2d 481, 285 
NY 402. 134 ALR. 916 

33 NH—Hmsdale v Gheshue County, 211 A2d 
405, 106 NH 330 

34w Jndidal determination 
NC—DeLoatch V Beamon, 114SE2d 711, 252 NC 
754 
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38. Idaho—Reynolds Const Co. v Twm Falls Coun¬ 
ty. 437 P2d 14, 92 Idaho 61 
Ky—Estin County V Nbland, 175 S W2d 341, 295 Ky. 
753 

NY—V Broome County, sityfa, n 29 
Okl —Thompson v Board of Com’n of Ottawa County, 
206 P 2d 222, 201 Okl 405 
Tex—Ochiltree County v Hedndt CnrApp, 366 
SW2d 866, ezr ref no rev ezT 

§ 223. Umitatioii of Amount 

39 UE—Baiiki:Mdler Smmb Co v Carter County, 
Ky., DCKy.,43PSapp 521 
Ah—Wharton v Kmght 2 So 2d 3ia 241 Ala 218— 
Abcniey ir JelibnonCounty,4So2d 153,241 Ah 
660 

Aik—Tezry v, Thomtoii, 183 SW2d 787, 207 Aik 
1019 

Cal—City of Saratoga v, HuH 101 CURptr. 32, 24 
CA3d 978,reb.dea IQZCalRptr 378.24CA3d 
978. 

Fh.—State V Oty of Muau. 7So2d 146^ ISO Fla. 270 
Ga.—Manon County v Pint Nat. Bank ofGamesville, 
18SE2d475, 193 Oa. 263, 

Idaho—Ivenon v, Omyon Gounty, 204 PM 259, 69 
Idaho 132. 

in.-*Haiiiiltoii County v Skon. 55 NR2d 68, 387 EL 
24 

Md—Fressman V M«3rarft Ctty.Cooncd ofBaltinioze, 
88 A.2d 471, 200 Md 107 

Mich-Aha v Wayne County; 200 NW2d 6iiZ8, 388 
Mash 2ia67ALJUdl07?,idlie«d.ttvnii.den. 
202 NW.2d 277, 388 Mich 626, 

Ma-Dity V McNazy, 529 S.wJi 403 
N,C'"nIeflfez s on Standard life Ins Go. v OullRnd 
Cbimty,34SE2d43a 225NC 293 
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PnrpoM 

(1) Funr V Bnttoii Independent School Diet or 
Matdmll Ooanty, SD, 32 N.W2d 627, 72 SD 226 

(3) Other stetenienti 

Cnl—Legiwv QalnCortaCoonty,33CWRptr 450; 
223CA2d77 

lupplkdile to homliig antiiorftiM 

Uiho—Uoyd v Twm Fnlb Honstng Authority, 113 
P2d 1102, 62 Idaho S92 

OfctUvpliig iMDiidariM 

N M.^-Albnquerque Metropolitan Arroyo Flood C3on- 
tiol Anthonty v Swuhnne^ 394 P2d 998, 74 
NM 487 

PrornsioH not lioittod 

La^LeSteno v Pdhee Jury of Rapidea Parish, App, 
188So2dl31,wntief 188 So 2d 607,249 La. 618 
Leaw aot famdld 

Okl^Halitead v MdElendiy, 366 P.2d 134 

40 Axk->Logu Comity v Anderson, 130 SW2d 
197, 202 Ark 244 

Wash —LeCooq Motors v Whatcom County, 104 P 2d 
473. 4 Wash 2d 601 

41 Ark—d.ogan County v Anderson, supra, n 40, 
43 US—^Banks*Mi]ler Supply Co v Carter County, 

Ky, supra, n 39 

Ala—Wharton V Knight, supra, n 39 
Ark—Independence County v Thompson, 184 SW2d 
63, 207 Aik 1031 

Ky—Futton County Fiscal Court V Southern Bdl Tele¬ 
phone A Tdegraph Go, 146 SW2d 15, 285 Ky 
17 

45 Ah—Taxpayers and Citizens of Shelby County V 
Shelby County, 20 So 2d 36, 246 Ah 192 

Strict coBftnicttoa 

US—Banks-Miner Supply Go v Carter County, Ky, 
siqnB, n 39 

Ark—Wamnv State. 340 SW2d 400, 232 Aik 823 

46 Ahw—Tazpayen and Citizens of Shelby County V 
Shelby Oonnly, su{n. n 43 

47. Coutniiiig atatnte 
Ky—Lmooln Nat Bank v County Ddbt Conumasion, 
supra, n 13 

49 Ky—County Debt Gommianonv MorganCoun- 
ty, 130 $W2d 779, 279 Ky 476 
OU —Board of County Gom’is, Roger Mdb County v 
Sons, 297 P 2d 393 

51 Ky—County Debt Commiaaion v Mmgan Coun¬ 
ty, supra, n 49 
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54 Ky—4hwyer v JefEBison County Fiscal Court, 
438SW2d331 

NC—JeOersoa Standard Life Ins Co v Qmlfetd 
County, 38 SE2d 319, 226 NC 441 
CBcl—Protest of St Loms-Sin Fcancisoo Ry. Co, 26 
P2d212, 166 0kL30 

Stetntii mat anthoriiiag or creatfng ezeen 
ddbti 

(7) Other statutes 

Chi—Coniev Contia Costa County, 242 P 2d 381,110 
CA2d210 

Oa.—State v Oeorgh Rural Reads Authority, 89 
SE2d20A 2110a 808 

Ky—Blate Property and Bldga Commission v Hays, 
346SW.2d3. 

Tck— flams County v Dowleani, OnrApp., 489 
S.W2d 140^ err re£ no nv err 

Hmm rate eoavtiaa aot aniidaet to lagfalatifa 
natnlBt 

DL—Kanellos v Cook County, 290 NE2d 240, 53 
nUd 161 

55 Ky—State Property and Bldgs Commiaaion v 
Ibya, 346 S WJd 3 

56L Iowa—Wiokcgr v Muacatme County, 46 N.W2d 
32, 242 Iowa 272 

57 ^ J —Onntyio v Mayor and T)p. Co mmittee of 
MdotviIhTp, 394 A2dl03. 162NJSiiper 352. 
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60 Ah.-Abiasley v JeOhraon County, supra, n 39 
Ky—Fulton County Fiscal Court V Smtthem Bdl Tde- 

phone A Tdegiaph Go. supra, n 43—Ode v 
McCracken County, 181 S W2d 461, 297 Ky 797 
—State P roperty and Bldgs Comnmtsion v Hays, 
346SW2d3 

Mich—Rude v Muskegem County Bldg Anthonty, 61 
NW2d 88, 338 Mich 363 

Mont—Bnrinigton Northern, Inc v Richland County, 
312 P 2d 707, 162 Mont 364^ 

NC-nJc£fenoia Standard Life Ins Go v Omlford 
County, supra, n 34 

61 US—^Banka-Miller Supply Co v Carter County, 
Ky, supra, n 39. 

Anz^Pima County v Oroesetta, 97 P 2d 338,34 Anz 
33a 

Ark—Warren v States 340 S W2d 40a 232 Ark 823 
Qa—DeJanette v Hospital Authority of Albany, 23 
SB 2d 716, 195 00. 189 

Ky—Fulton County Fiscal Onirt v. Southern Bell Tele¬ 
phone A Td^rapli Co, supra, n 43 
Mich.—People V Doyle A Associates, Inc, 132NW2d 
99, 374 Mich 222 

Mb—State ex xd Omger v Fafaner, 198 SW2d la 
app tnnsf 194SW2d736 
Moot—Burimgton Northern, Inc v Richland County, 
312P2d 707, 162 Mont 364 
NC—Jefferson Standard Life Ins Go v Onilfbrd 
County, snpra, n 54 

Wash—State ex id Piper v Pratt, 198 P2d 814, 31 
Waih2d723 

W Va.—State ex rd Mexm* County Court v Paxtbw, 
45 SE2d 306. 130 WVa 777, 173 ALR 813 
In aoiiiiegoeiit yean 
C2) Other statemmits 

Aik.—Ooodwm v State ex rd WhittingtoD, 360 
SW2d49a 235 Ark 457 

62 Ran— ShoDSe v Board oi Ccm*n of Cherokee 
County, 99 P2d 779, 131 Kan 458, adhered to 
102 P2d 1043, 132 Kan. 41 

64 US —Banks-MiUer Supply Co v. Carter County, 
Ky, supra, n 39 

Wash—State ex id Piper v. Pratt, supra, n 6L 
WVa—State ex id Boone Nat Bank of Maduon v 
Manns. 29 SE2d 621, 126 WVa 643 
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66 N,C—Jcfletson Standard Life Ins Co v Omlford 
County, supra, n 34. 

Ark—Littk Rock Road Machmery Co v Jackson 
County, 342 SW.2d 407, 233 Ark S3 
74 Ah—Wharton v Knight, supra, n. 39 
Intent of limitation 

(2) Other statemen t s. 

Fh—Lee v Atlantic Coast Lme R. Co, 194 So 252, 
141 Fh. 545 

Iowa—Richards v City of Muacatme^ 237 N W 2d 48 
Ky—Lmooln Nat Bankv County Debt Oomimssinn, 
supra, n. 15, 
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75. UJS—Oilbsinev YcB County, Aril, CCA Aik, 
124F2d632. 

OaU-Lagiis v. Contra Costa County, 3S GdRptr. 450, 
223 CA2d77 

Idaho—Ivetacn v Canyon County, 20^ P.2d 259, 69 
Idaho 132—Reynolds Const Co v Tmn FaDs 
County, 437 P2d H 92 Idaho 61. 

Ky—Meyemv Oty of Louisville, 220 SW 2d 852,310 
Ky 348 

Mb—Stateexxd Oingerv.Paluur,supn,n 61—State 
ex Id Strung v Cnhb, 273 S W.2d 246, 364 Mo 
1121 

Or—Terry v Multnomah County, 56^ F2d 878, 279 
Or. 127 
Tirflwt 

Other statements 

Mo—State aid State Highway Conunisnon v. Qty of 
St Louis, App, 373 SW.2d 712. 
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Proridon tor payment in subiegiient yean 

U S —Banks-Miller Siqiply Co v Carter Comity, Ky, 
supra, n 39 

Ark—Walker v Ohdish, 134 SW2d 34a 199 Ark 
380—Lc^an County v Anderson, sepia, n 40— 
Carpenter v McLeod, 130 SW2d 607, 202 Axk 
359 

Cal —Southern Service Co v Los Angdes County, 82 
P2d 397, supers 97 P2d 963, IS Cal2d 1, app 
dism 60 Sa 979, 310 U.S 610, 84 LEd 1388, 
idu den 60 Sa 1086, 310 US 638, 84 LEd. 
1421 

NM—State ex id Martm v Hams, 113 F2d sa 45 
NM 333 

Tex—Bexar County v. Hatley, 130 SW2d 980, 136 
Tex 334 

§ 224. -Computation or Ascer¬ 

tainment 
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78. Constitatitonal requirement tor levying tax¬ 
es to pay debt 

Tex—Brown v Jefferson County, 406 SW2d 183 

79 Ky—Puhsla County v Bert Hur Life Ass'n d 
Crawfoxdsville^ Ind. 149 SW2d 738, 286 Ky 
119 

Tex—Rams v Mercantih Nat Bank at Dallas, Qv 
App, 188 SW2d 798, sffd, 191 SW2d 850, 144 
Tex 466 

Validity of indebtedness assmned 

(2) Other deaanons —Cmomnan, NO ATPR Co 

V Knunan, 132 S W2d 735, 280 Ky 148 

Floating indebtedness 

(3) Other deasums 

Ky—Allen County Fiscal Court v AHen County Farm 
Bureau, 182 S W2d 66a 298 Ky 220 

Tex —Ranm v Mercantile Nat Bank of Dallas, 191 
5W2d 850 

Funded indebtedness 

(1) Other deemoQs 

Ah—Tajqmyers and Citizens of Shdby County V Shel- 
by Coimty, supra, n 43 

Ky—Fulton County Fiscal Court v Southern Bdl Teh' 
phone A Td^nqdi Co, siqira, n 43—Allen Coun¬ 
ty Fiscal Court v ABen County Farm Bureau, 
supra, n. 79 

page 1087 

82. Atk—Walker v Gladish, supra, n 73. 

87 Oa—Manon Comity v. First Nat Bank of 
Oamesvilh^ supo, n 39. 

90 Ind—Bailey v Evansvdle-Vanderbuxdt Airport 
Authority Dist, 166 NB2d 32a 240 Ind 401. 

School district 

SC—Tinddlv Bysts,39SE2d337,217SC 1—Oxey 
V. Vaigneur, 133 SE2d 229, 243 &C 604-StMA- 
bouse V. Floyd, 149 S.E2d 437, 248 S.C 183 
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94 Bdo,—OiUv Buchanan County, 142 SW 2d 663, 
346 Mo 399. 

Neb-Becker v. Phtte County, SO NW2d 814y 135 
Nd> 180 

SCr-Bradhy V Oty Goundl of Oty of QxcenviU4 46 
5JS2d291, 212 SC 389 

95 In(L—Book v Tndianapolia-Manon Bldg Authon- 
ty, 126 N E2d 5, 234 Ihd. 2Sa 

96 MOi—OiB V Buchanan County, supra, n. 94 

1. Assumiitlim of contingent unlimited Usbillty 
void 

Tex—Texas A N.OR. Go v. Oalvestou County, Ov 
App, 161 SW2d 330, afld. ComApp, 169 
S W2d 713, 141 Tex 34 
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page 1089 
7. Taxes hdd Iiot araflaUe 

(1) Asfeaied taxes tbe oonectum of which had been 
ogoined—Raynor v King County, 97 P2d d9«, 2 
Wash 2d 199 

(2) %ecial taxes bdkngmg to stane other taxing dis- 
tnct —Raynor v King County, supra. 

Bxenpt puberty 

Ky.—Monroe County v County Debt Commission, 247 
SW.2d5a7, 30 ALR2d 899 

8 Wash.—Baton v Thurston County, 95 P2d 1024,1 

Wash 2d 178—Raynor v King County, supra, n 
7 

Itenu hdd to constitate ^^cash assets** 

Wash—Raynor v King County, supra, n 7 
Items hdd not to conatitiite **cash assets** 
Wash—Raynor v Kmg County, supra, n 7 
Valne of assessed and listed moneys and credits 
lowa^Zobel v Schan, 150 N W 2d 626, 260 Iowa 796 

9 Ky—Fhhoo County Ftseal Court v Southern Bell 

Telephone & Tdegiaidi Co, 146 SW2d IS. 285 
Ky 17 

10 Ky—Ftahon County Fiscal Court V Southern Bell 
Tdephooe ft Tdegiaph Co, supra, n 9 

Expenditures held not to exceed income 
Mo—Statcexrel Strongv Cnbb^ 273 S W 2d 246, 364 
Mo 1122 
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12 Ky—Fahon County Fiscal Court V Southern Bdl 
Tele]dioae ft Teicgiaidi Co, supra, n 9 
16 Ky—Fulton CouniyFtsoal CourtV SouthemBell 
Telephone ft Tdngnph Co, supra, n 9 

On the other hand, it has been held 
that delinquent taxes may be con¬ 
sidered cash assets provided the lapse 
of time since their due date is not so 
great as to give rise to a presumption 
of payment”* 

17.1 Wash—Raynor v Kmg County, supra, n 7 

§ 225. •— Particular Debts and 
Expenditures Subject to 
Limitation 
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23 Ky—Fhhon County Fiscal Court v.Southsm Ben 
Tdqilioiia ft Tdegnph Co., supra, n. 9—Fhltan 
County Flocal Court v Southern Ben Telephone ft 
Tdegiaidi Co. 158 SW2d 437, 289 Ky 159 

Underwriting tranait fqperating expdiee deficit 
Vs.—Board ofSup'n of Faizftx County v Massey, 169 
a£2d55<,210Va 253 

Thxboida 

Mlch^-Alan v Wayne County, 200 NWJid 628, 388 
Mich. 2ia 67 AX RJd 1079, adhend lah. den. 
202 KW 3d 277, 388 Mich. 626 
24^ Ala—WhaitoQ v KmM 2 So.2d 310. 241 Ala 
218—Ahtasley v Jefifetson County, 4 So 2d 153, 
241 Ala. 660—Norton v Lusk, 26 So 2d 849, 248 
Ala. 110 

Ga^-hiarioo County V First Kat Bank of OainesviBe;, 
18SE2d475, 193 Qa 263 

Ky-4dartSn County v Cssiady, 212 SW2d 281, 307 
Ky 728. 

Mlehr^-OsUand County Taxpayen* League v Board of 
Sup'n of Oakland County, 94 NW2d 875, 355 

Jdkh 305 

Tex-^Guenav Rodngoe^ OvApp. 274 S W2d 715, 
en^. eef no lev err 

Aeae^ of Totora not required 
Ky—Warm County Fiscal Cbtut v. Warm O^ty 
‘Kbemoloeu Samtonum Cocp, 272 SW2d 331, 
25 OLr-Msoon County v Kat Bank of 
fisnusvilh^ supra, n 24 


Ky—Esau Comity v Noland, 175 S W 2d 341,295 Ky 
753 

Tex —^Angelina Connty v Kent, Civ App, 374 S W 2d 
313 

26 Oa—Manon County v Pint Nat Bank of 
Oamesvine^ 8U|»a, n 24 

27 Ala—Opnuon of the Justices, 81 So 2d 699, 263 
Ala 174—Rdhngs v Marshall County, 82 So 2d 
428, 263 Ala 317 

Cal—In re Hart*s Estate, 311 P2d 605. 151 CA2d 
271 

Colo—^Allaidioe v Adams County, 476 P 2d 982, 173 
Colo 133 

Ga—Lawson v Qty of Moultrie, 22 SE2d 592, 194 
Oa 699 

Ky —Pulaski County v Ben Hur Lifis Ass'n of Ciaw- 
fordsviUe, Ind, 149 SW2d 738, 286 Ky 119 

Mich-Betz V Bemen Coun^ Bldg Authority, 162 
N W2d 856, 12 Mich App 304 

N D—Ferch v Housing Authonty of Csss Connty, 59 
NW2d 849,79 ND 764 

Or-Eddms v Wasco County, 219 P2d 159, 189 Or 
184 

Tex—Cottle Connty v McClmtock ft Robertson, Qv 
App, ISO S W 2d 134, err dism, judg cmrect— 
Guena v Rodriguez, supra, n 24 

Utah—AUen v Tooele County, 445 P 2d 994^ 21 
Utah2d383 

Held not '^indebtedness** witiUn meaning of con¬ 
stitution 

Ga —DeKalb County v Georgia Papeistock Co, 174 
SE2d 884. 226Gt 369 

"Any indebtedness** construed 

Mich—Alan v Wayne County, 200 N W2d 628, 388 
Mich 210, 67 A L R 3d 1079, adhered to, reh den. 
202 NW2d 277, 388 NW2d 626 

28 Ala—Taxpayen and Citizens of Lawrence Coun¬ 
ty V Lawrence County, 143 So 2d 813, 273 Ala 
638 

GbI—^H ousmg Authonty of Los Angeles County v 
Dockwetkr, 94 P 2d 794^ 14 Cal 2d 437 

Utab-Pearson v Salt Lake County, 346 P2d 155, 9 
Utah2d388 

Wash—^Raynor v King County, supra, n 7 

29 AJa—^BuIIoek County v Shetkidc, 5 So 2d 800, 
242 Ala 262 

Csl-Honsmg Autluinty of Los Angeles County v 
Dockweder, supra, n 28 

Mo—State ex rd St Charles County v Simth, 152 
SW2d 1. 135 ALR 625 

Old—^Boaxd of Ocxmty Ccxn’rs of Oklahoma County v 
Wuram,28SP2d 1034 

Tex—Gotde County v McClmtock ft Robertson, su¬ 
pra, n 27 

Va—Board of Sup’is of Fair&x County v Massey, 173 
SE 2d 869, 210 Vs 680 

Self-liqidditlng project 

Ala—Wharton v KniiJit, supra, n. 24—Norton v 
Lusk, supra, n. 24 

Ga—^Lawson v Qty of Moultne, supra, n 27. 

Iow»-Wickeyv MuseatmeCounty,46NW2d 32,242 
Iowa 272 

Ky—Drooge v. Kenton County Fiscal Court, 188 
S.W2d32a300Ky 186 

Mich—Alan v Wayne County, 200 NW2d 628, 388 
Mkdi 210,67ALR3d 1079, adhered to, leh den 
202 NW2d 277, 388 Mich 626 

Debts of pobhc oorporititipis or qiusl-corpora- 
ttons 

Ala.—ppmum of the Jusnoes, 49 So 2d 175, 254 AJa 
506 
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30 Ala.—In re Opunon of the Justices, 41 So 2d 559, 
252 m 194 , 

Ky—County Debt Commission v. Mrngan County, 130 
SW2d 779, 279 Ky 476-.Andciton v Wayne 
County, 221 SW.2d m 310 Ky, 597 
ND—Stark v City of Janustown, 37 NWid 516^ 76 

mIj ISi-' 
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31 Ky—Fulton County Fiscal Court V Southern BeQ 

Telephone ft Telegraph Co., snpra, n. 9 
33 Ala—Taxpayers and Citizena of Shelby County V 
Shdby County. 20 So 2d 36, 246 Ala. 192 
34w Compliance with gtatntory profiiioag le- 
qidred 

Wash—Raynor v Kmg County, supra, n. 7 
35 Wish—LeCooq Motors v Whatcom County, 104 
P 2d 475. 4 Wash 2d 601. 

Emergency w a rr an ts not antborized 
Wash—Kmg Connty v Martm, 98 P2d 686, 2 
Wash 2d 504 

Emergeitoy held to exist 
Ky—Rodgers v Crittenden County, 337 S W2d 728— 
Dixon V EUiott County, 357 S W 2d 852—Miller v 
Breckinridge County, 361 S W 2d 283 

Pressing necessity 

Ky—Rodgers v Cnttenden County, 337 SW2d 728 
39 Ala—Hillard v City of Mobile, 47 So 2d 162,253 
Ala 676 

page 1093 

47. Ala^Abrasley v Jeffetson County, supra, n 24 
Old —State Ins Fund v. Board of Com*n of Creek 

County, 155 P2d 542, 195 Old 66 

Provision construed 

Wis—Columbia County v Board of Trustees of Wis- 
oonsm Retirement Fund, 116 NW2d 142, 17 
Wi8 2d310 

48. Ala—Wharton v Knight, supra, n 29 

Gal—San Di^ County v Pemgo, 318 P2d 542, ISS 
CA2d6U 

Idaho—Board of County Comers of Twm Falls County 

V Idaho Health Facilities Authonty, 531 P 2d 588, 
96 Idaho 498 

Wash —LeCocq Mbtots v Whatcom County, supra, n 
35 

Lease of bnfldmg 

(2) Other cases 

Cal—Los Angdes County v Byiam, 227 P2d 4^ 36 
Cal 2d 694 

Judgments snd orders 
Wash —Raynor v King County, supra, n 7 
FarticiiEar ft eff iw ffft iiiftftwttwg or not x t^ 

essaiy or compulsory expemfitures 
Okl—Le Flore County Excise Board v St Lou»-San 
Francisco Ry Co, 93 P2d 1087, 185 Old 440 
Wash—^Raynor v Kmg County, supra, n 7 
ContmctB 

Tex—^Harris County v Dowleam, QvApp, 489 
S W 2d 140^ err ref no rev err 

page 1094 

49. "Ordinary and necessary 'expenaes** con- 
jrtmed 

Iowa—Widc^ V Museatme Connty, anpra. n, 29. 
Parttenlar expenses heU^not ordinary and nec¬ 
essary 

lowar—Wickey v Muscatine County, topfit n- 29 

51 Ky—AUen County Fiscal Gonrt v AJkn County 
Farm Bureau. 182 SW2d 660^ 298 Ky. 220 

page4095 

52 Ky-First Nat Bank of Manebesterv Hays, 156 
SW2dl21,288 Ky 297 

53 Ky— GLJ S. ctfed la FUhon County Fucal Court 

V Southem Bell Telephone ft Tele^ph Go, 146 
SW2d 15, 285 Ky 17, 24—Fiiiit Nat Bank of 
Manchester V Hays, supra, n. 52 

54 Ala—Wharton v Kipgip, supra, n. 24. 

Am.—MancopaCounty V SouthemPac Go.,>162P2d 

619,,63 Am 342. ^ 

Oa—Fort Qg^hoipe v Chitoota ComityV 55 SE2d 
753, 80OsuApp 188 

Ky—Fulton County Fiscal Court v. Southem BellTele- 
phone ft Telegraph Go, supra, n 9—CJJ5. dted in 
' Eatiir Oounty.v Kolaitd, 175 S W 2d 341, 346, 295 
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Ky 733—fiftwyer v JeSenan Oounty Fiscal Court, 
438 SW^ 531 

Miss— Yazoo ft MVR Co v Qaibomc County, 2 
So2d 548, 191 Miss 277 

Mo—^Misioim Toncan Culvert Co v Butler County, 
181 S W2d 506, 352 Mo 1184—^Drey v MdMaiy, 
S29SW2d403 

Pa—MacCalman v Bucks County, 12 Bodes 717, affd 
191 AJd 265,411 pg 316 

55 Ala^Abradey v. Jefferson County, sopra, n 24 
Mb—Musonn Toneatt Culvert Co. v Butler County, 

supra, n 54 

SD—Farrar v Bntton Independent School Dist of 
Marshall County, supra, n 39 

56 Ala—Wharton V Kmgjht, supra, n 24—Abrasley 

V Jefferson County, supra, n 24 

Ky—Sawyer v Jefiferson County Fiscal Court, 438 
SW2d531 

WVa—Meador v County Court of McDowell County, 
87SE2d 725, 141 WVa 96 

57 Ala—Wharton v Kmjj^t, supra, n 24 

Mo—^Missoun Toncan Culvert Co v Butler County, 
supra, n 54 

§ 226. Submission to Popular Vote 
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63 Fla—State v. Palm Beach CoUnty, 89 So2d 607 
NC—Oieenaiboro<Hish Pomt Airport Authority v 

Johnson, 36 SE 2d 803, 226 NC 1 

64 Cal —Southern Service Co v Los Angeles Coun¬ 
ty, 82 P^ 397, supers 97 P 2d 963, IS Gal 2d 1, 
app, dism, 60 SQ 979, 310 U.S 6ia 84 L,Ed 
1388, teh den 60 S,Ct 1086, 310 US 658, 84 
L,Ed 1421 

Fla—Eggart v Westmaik. 45 So2d 505—State v 
Board of Control, 65 2d 469—Hdlywood, Inc 

V Browa^ County, 90 So 2d 47—Hollywood, Inc 

V Broward County, App, 107 So 2d 227, cert 
duefaarged. Sup, 1^ So 2d 752. 

Oa—Delarnette v Hoqntal Aothonty of Albany, 23 
SE2d716, 195 Ga 189 

Idaho—Rtynolds Const Co v Twm Falls County, 437 
P2d 14, 92 Idaho 61 

Ky-Mdet v Lee^ 143 SW,2d 843,284 Ky 39—Ken¬ 
ton County Bscal Court v Richards, 163 S W 2d 
302, 291 Ky 132-Caywoodv Stivers, 430 S W 2d 
327 

Mich—Alan v Wayne County. 200 NW2d 628, 388 
Mich 210,67 A LR.3d 1079, adhered to, reh den 
202 NW2d 277, 388 Mioh 626 
Mo—Mttsobn Toncan Calvert Co v Butler Oounty, 
siipn,n 54 

NC—Brown V Board of Comers of Richmond County, 
28 SE2d 104, 223 NC 744>^effsiBon Standard 
Life Ins Co v OmHbrd County, 38 SE2d 519, 
226 NC 441—Yokley v. Oail^ 136 $E2d 564, 
262 N C 218^-Fbster v. North Carolina Medwal 
OueCommufloo, 195S.R2d283NC 110 
Va^-^Ahnond v Oilmer, 49 SE2d 431, 188 Va 1 
Prew u npt to n 

Pa—Ruler v. Yoik County, 139 A. 136, 290 Pa 427 
Sttitate not yiolitiiis 

Ky-Bofgs V, Keep, 404 S W 2d 24 
Frorfflioii heU not appUenUo 
Ans^-Roohhn v State, 540 P2d 643, 112 Am 171 
ni— KaneHoi v. Code County, 290 NE2d 240, 53 
HI 2d 161 

Muh—Ryes v, Allegan County Bd of GomVs, 221 
NW2d 449, 54MMhJ^>p 74L 
Mont—Yovetich v McOmfeck. 526 P2d 999, 165 
Mont 80 

NC—Davis V bedelfConnty, 176 SE.2d 361, 9 NC 
App. 381 

N.D—Bru^egaard v Schtoeder, 201 NW 2d 899 
GonstitntiOiinl proftilon conotraed 
Tenn—Copley v, Fpxtxesa County, App, 490 SW2d 
164 
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65 Ga—McEfannmy v Ridunond County, 153 
S E 2d 427, 223 Ga. 47—^liehmond County v 
McEImiinay, 156 SE2d S3, 223 Oa 440 
Ky—Sawyer v Jefferson County Fiscal Court 392 
SW2d 83 

NC—Jefferson Standard Life Ins Co v Guilford 
County, supra, n. 64 

WVa—Stole ex rd Greenbrier County Airport Au¬ 
thority v Hanna. 153 SE2d 284 

Test 

Fla—Sunshine Const ofKtyWestv Board of Com'rs, 
Monroe County, 54 So 2d 524 
67 Cal—Eastern Municipal Water Dut v Scott, 81 
CalRptr Sia 1 CA3d 129 
Ga—Delarnette v Hospital Authority of Albany, su¬ 
pra, n 64—Stegall v Southwest Georgia Re^onal 
Housing Authonty, 30 SE2d 196, 197 Oa 571 
Idaho—Uoyd v Twm Falls Housing Authonty, 113 
P2d 1102, 62 Idaho 592 

Ky—Kenton County Fiscal Court v Richards, 163 
SW2d 302, 29I Ky 132 

N D —Schoonover v Morton County, 267 N W 2d 819 
Old—Halstead v McHendiy, 566 P2d 134 
Va —Farquhar v Board of Sup'ra of Fair&x County, 82 
SR2d 577, 196 Va 54 

Surplus fluids 

NC—Yokley v dark, 136 SE2d 564, 262 NC 218 
Where reguirement not applicable to form of 
transaction 

Cal—Los Angdes County v Nesvig, 41 Cal Rptr 918, 
231 CA2d600 

Project prior to specified date exclnded 
Gal—Los Angdes County v Nesvig, 41 Cal Rptr 918, 
231 CA2d600 
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68 Cal—Southern Service Co v Los Angeles Coun¬ 
ty, supra, n 64 

NC—Brown V Board of Com'rs of Richmond County, 
supra, n 64 

Matter for Judicial determination 
NC—Vance County v Royster, 155 SE2d 790, 271 
NC 53 

Hospitals 

(2) Expenditure held for public purpose—Rider v, 
Lenoir County. 73 SE2d 913,236 NC 620 

(3) Other expenses held not neoessaiy—Board of 
Managers of James Walter Memcnal Ho^ittal of Wil¬ 
mington V. Ckty of Wilmington, 74 S E.2d 749,237 N C 
179 

Indebtedness held not *Wessary expense^ 
within election 

NC—Vance County v Royster, 155 SX2d 790^ 271 
NC 53 

69 N C—Brown v Board of Com*ia of Richmond 
County, supra, n 64 

page 1100 

74, Entry of result held not final. 

Aik-Jonesv Dixon, 302 S W 2d 529, 227 Aih. 955 
Election contest suit held tfanidly 
Ark—Jones v Dixon, 302 SW.2d 529. 227 Ark 955 
76 Ark—Gitgory V Oonion, 420 $W2d 825, 243 
Axk 635 

78 Tex—Csperton V Thorpe, QvApp, 240 S.W2d 
329 

Phrase **4|nalifled yotecs** construed 

Va-Carhsle v Hassan, 102 SE2d 273, 199 771 

§ 227. Provision for Payment 
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82 U$—Calhoun County, Fla, v Roberts, CCA 
Fla. 136 F2d 59. rdi den 137 F2d 130 
Ky—Pulaski County v Ben Kur Life Ass'n of Craw- 
fordsviUe, Ind, supra, n 27 
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NM-8tateexrd Martm v Hams, llSP2d80,4S 
NM 335 

Tex—Hatley v. Bexar County, OvApp, 144 SW2d 
695, mod 150 SW2d 980, 136 Tex 354—Ector 
County V City of Odessa, QvApp, 492 SW2d 
360 

83. Proyislon held to snfhorize levy 
Ky —Dixon v Elliott County, 357 S W 2d 852 
84 Ky—^Fiscal Court of EstiU County v Ddit Com¬ 
mission of Kentucky, 149 $W2d 735, 286 Ky 
114—^Pnlasla County v Ben Hur Life Ass’n ^ 
Crawfordsville, Ind, supra, n 27 

87 Cal—Southern Service Co v Los Angdes Coun¬ 
ty, supra, n 64 

Nature of provision 

(3) Othor statements 

Tex—All Persons Interested m or Affected by Issuance 
of Securities, Etc v Jefferson Coustty, Civ App, 
397 SW2d 241, affd, Sup. 406 SW2d 185 

Debt defined 

(2) Tex —Hatley v Bexar County, supra, n 82 

(4) Other matters 

Tex —White v Thos. Y Pickm ft Co, Qv App, 355 
S W2d 848, err ref no rev err 

Debts not violating restrlctfons 

(7) Other matters 

Tex —White v Thos Y Pickett ft Co, Civ App, 355 
S W 2d 848, err ref no rev err 

Compliance shown 

Tex —AH Persons Interested m or Affected by Issuance 
of Secunties, Etc v Jefferson County, Qv Ar) , 
397SW2d 241, affd,Sup, 406SW2d 185 
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88 Cal —Sonthem Service Co v Loa Angdes Coun¬ 
ty, supra, n. 64 

Effect of vote of electors 
Cal—Southern Service Go v Loa Angdes County, 
supra, n 64 

89 Tex —^Hatlty v Bexar County, supra, n 82 
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91 Anz—Lee v Coleman, 159 P2d 603, 63 Anz. 45. 
Ind—Lake County Council v, Arredondo, 363 NB2d 
218, 266 Ind 318 

Mo —Elkins^wyen Office Equipment Co v Moniteau 
County, 209 SW 2d 127, 357 Mo 448 
NJ—Fuller V Mdko, 76 A2d 683. 5 NJ 554 
Fa —Mannear v Luzerne County Inst Dist, 16 D ft 
C2d 735,47Laz.LReg 67. 

Purpose of provisions 

(3) Other statements 

Anz—QtyofPboeux V Kidd, 92 P2d 513, 54 Anz 
75, affd 94 P2d 428, 54 Anz 123, fen 94 F2d 
433, 434 two cases, 54 Anz. 137, 138, 139. 

Kan—Shousev Board of Com'rs of Cherokee County, 
99 P2d 779, 151 Kan 458, adhered to 102 P2d 
1043, 152 Kan 41 

Anttaorizathm by tax eonmiHiwi 18 necemazy to vd- 
idate oNigation m exoeaa of budget—Pima Qranty v 
Gioasetta, 97 P 2d 538, 54 Anz. 53a 

Amendment of budget 

NY—Menereau v Westchester County, 34 NYS2d 
966, 178 Mnc 6S2 

Emergency appiropristion 
NJ—In re Salaries for Probation Officers of Bergen 
County, 278 A 2d 417, 58 NJ. 422 

pegellOd 

97 Anz-^^ of Fbocnix v. Kidd, supra, n 91 

That oMigations are anlhoifeed by stat ate does not 

exempt them from operation of cash-basis and budget 
laws—Shousev BoerdofCom'nofCherokeeCounty, 
supra, n 91 
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98 Anz—Puna County v Orossetta, supra, n 91 
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Profiston inapplicable 

(2) Otiher oontnctB—Stale ex rd Cdumbtis Blank 
Book Mfg Go V Ayiei, SI NE2d 636, 142 Ohio St 
216 

2 Tex—McClellan v Guena. 2S8 SW2d 72, 1S2 

Tex. 373 

§ 229. In General 
Library References 
Counties «=>154V2 et seq. 

3 Ah—BaUoekOoinily V Sheriodc, SSo2d80Q.242 

Ah 262 

Anz^-nMano(^ County v Southern Pac Co. 162 P 2d 
619, 63 Axiz 342 

NY—Kesad v ITAmato, 412 NYS2d 303. 97 
Miic2d 675, mod onoth gcdt 42INYS2d614, 
72 AD2d790 

cm-Thompaon v. Board of Com'n of Ottawa County, 
206 P 2d 222, 201 Okl 405 

Tex—Guena V McOdlan, Qv App, 250 S W2d 241, 
affd. 238 SW2d 72, 152 Tex 373 
Wash—Oeoita Ccmsol School Dut No 123 v Oiays 
Haibor County, 268 P2d 663, 44 Wash2d 525 
Accroed ftmds 

Ky—Caywood v Stiven, 430 S W2d 327 
Restridioii of reodiiti to budgeted amounti 
Mich --Boaid of Ed. of Alpena Public Schools, Alpena 
and Presque Isle Counties v Tovnidup Bd of 
Presque hie Tp , Presque hie County, 179 N W 2d 
691,24MicfaApp 48 

page U06 

4 Anx—^Mancopa County V Soutfaero Pac Go. su¬ 

pra, n 3 

Ky—FUhoa County Fiscal Court V Soothem Bdl Tde- 
phone A Tdegtaph Co, 146 SW2d IS, 285 Ky 
17 

Me.—Watts Detective Agency v Inhabitants of Sagada¬ 
hoc County, 18 A2d 308, 137 Me 233 
Oho—Cuyahoga Ooun^ v Budget Commission of Cu¬ 
yahoga County, 89 N £ 2d 456,152 Ohio St 351— 
Board of Fade Commrs of Youngstown Tp Park 
Dot V Budget Oommission of Mahonmg County, 
258 NE2d 435, 22 Ohio St 2d 155 
Approp ria tion and use of araUaUe ftmds 
NH—Dsmdsv Hanson, 342 A 2d 644^ 115 NH 445 
Exdnsif e juriadlctioii In county court 
Axfc-Stiawn v Campbdl. 291 SWJd 508, 226 Ark 
449 

Shate bnd^ commisstoiis InappUcaUe to comi¬ 
ties 

Ky—Hobdawv Stephens, 507 SW2d 462, 

5. Alabin re Opnuou of the Justioes, 41 SoJd 559, 
252 Ah. 194 

GiL—Los Angdes County V Supenor Court in and for 
Los An^ County, 112 P2d la 17 CaUd 707 
Ofa]o--City Oonmnasion of Qfy of Springfield V Bethd 
Tp of daih County, 432 NE.2d 830, 60 Ohio 
St2dS0a23Oa3d428 

Fa^-Zeriie Tp School Diat v Laric, 67 PaJ3isL & Co, 
104k 20 Northumb LegJ 178, exceptions diam 21 
NordumibLJ 8 

Mhiff p ilcat toB of ftmds 

Aih—Madkey v McDonald, 504 S W2d 726, 255 Aric 
978 

Gdk}.r^Davison v Board of County Gom*rs of Park 
County, 585 F,2d 315, 41 Cdo App 344 
4. Gdcadar year basis held anthorlzed 
Mo—State ex rd. Montgoanery v, Nordbetg, 193 
, S.W2dlQ,334Mo 952. 

K Miss—Ja^er County v Town of Hoddberg, 38 
Sa2d 97, 204 Mua 780. 

Flk-ScliooilDist <^Zexbe V Latic, 20 Northumb Lqg J 
ITS. 

9 Ffau—pty of Lynn Haven v Bay County, 47 So 2d 
894b* . 

Ps.^-BaBo V. Krommsa. 193 A2d 762, 201 PaSuper 
449. 


10 Ohio-State v Lucas, 85 NE2d 154 

12 N.Y—Application of Eaton. 92 NYS2d 461, 
196 Miac 648, afid 113 NY.S2d 279, 279 App 
Div 1038, app den 114 N Y$2d 264, 280 App 
Dtv 881 
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13 US —Woodmen of the World v Clay County, 
DCKy.SiFSupp 125 

Ah—Covington County v O’Neal, 195 So 234, 239 
Ala. 322r—Kendnck v State ex rd Shoemaker, 54 
So2d442, 256 Ah 206 

Fla —State ex id Board of Public hstructxm of Sara¬ 
sota County V Lee, 1 So 2d 166, 146 Fh 392 
Ga—Richmond County Busmess Ass’n, Inc v Rich¬ 
mond County, 207 S£ 2d 450, 232 Ga 462 
Ky.—Sawyer v Jefhnon County Fiscal Court, 438 
SW2d 531 

Md—Montgomoy County v Yost, 162 A 2d 462, 223 
Md 150 

Mias —Jiaper County v. Town of Heuldbeig, supra, n 
8 

Ohio—Cuyahoga County v Budget Commission of Cu¬ 
yahoga County, supra, n 4 
Or—Gleason v Thornton, 313 P2d 776, 210 Or 606 
Tenn—Hicks v Rhea County, 225 SW2d 544, 189 
Tenn 383 

Tex—Lamoa v Ferguson, OvApp, 213 S.W2d 86— 
Duval County v Rio^ QvApp, 326 SW2d 42 
WVa—Mercer County Court v Aldenon, 22 SE2d 
539, 124 WVa 781 

Wyo—Cooley v Fiank, 235 P 2d 446, 68 Wyo 436 

14 Ah—Jefferson County V City of Bamingham, 38 
So 2d 844, 251 Ala 634 

Mont—^Burlington Northern Inc v Flathead County, 
512 P2d 7ia 162 Mont 371 
SD—CJjS. dhd m State v Esmay, 33 NW2d 280, 
282.72SD 270 

15 Ah—Opinion d* the Justices, 115 So 2d 475, 270 
Ah 42 

Gal —HKks V Qiange County Bd of Snp’n, 138 Cd 
X4>tr 101, 69 C A 3d 228 

StatDtes hdd consritotloiia! 

(6) Cal—Come v Contra Costa County, 242 P2d 
381, 110 CA 2d 210 

Ga —Barge v Camp, 70 S E 2d 360, 209 Ga 38 
Old—Pease V Boardd*County Com’rs, Osage County, 
550 P2d 565 

Tex—Hams County Flood Control Dut v Mann, 140 
S W2d 1098, 135 Tex 239 

WVa.—^Kanawha County Public Library v County 
Court of Kanawha County, 102 $ E 2d 712, 143 
WVa 385 

St wtptw bald iMg ft n Brt t i i rimwil 
<9 Ark—Campbdl v Little Rock Sdiod Dut, 262 
SW2d 267, 222 A^ 615 

Ijl—S tate ex rd Town of Bossier City v Padgett, 30 
So 2d 555, 211 La. 603 

N C—Rockingham County v L A Reynolds Co, 228 
S£2d 652, 31 NCApp 151 

Statute invdld 

Fh—Am Pi Inv Corp v Kmney, 360 So 2d 415 
17 SC—Wardv Cobb,28SB2d85a204SC 275 

I 230. General County Funds 

page HOB 

24 NY—Riley v Monroe County, 389 NYS2d 
689, 55 ADJd 91, afid 371 NE2d 520, 43 
NY2dl44,400NYS2d801 

25 Mich—Pokorny v Wayne County, 33 NW2d 
641, 322 Mich iO, 

Ohio—Board of County Conmus d Semto County v 
Scioto County Budget Comm, 244 N E 2d 888, 17 
Ohio St 2d 39. app after remand 254 NB 2d 344, 
20OhioSt2d 155 

Managemeiit of ftmda 

m—Weds V Hdfinaiv 273 NE2d 157, 1 m App3d 
337 


NY—Riley v Monroe County, 389 NYS2d 689, 55 
AD2d 91, affd 371 NE2d 520, 43 NY2d 144, 
400N.YS2d801 

26 Ga—Bussdlv Youngblood. 238 SE 2d 89, 239 
Ga 553 

Ky—Nidiob v Henry, 191 S W2d 93a 301 Ky 434, 
168A.LR 1385 

Mich —Pokorny v Wayne County, supra, n 25 
Ohio—Board d County Commis of Scioto County v 
Sooto County Budget Comm, 244 N E 2d 888, 17 
Ohio St 2d 39, app. after renuuid 254 NE2d 344, 
20 Ohio St2d 155—Board of Park Com’is of 
Youngstown Tp Park Dut v Budget Comrmttion 
of Mahoning County, 270 NE2d 35a 26 Ohio 
St 2d 153 

VPhat indiided In ftmd 

(3) Aric—Woolard v Thomas, 381 S W 2d 453, 238 
Ark 162 

SC—Dillon County v Maryland Cas Co, 75 SE2d 
254, 223 SC 233 

Wash.:—Tommy P v Board of County Com’rs d Spo¬ 
kane County. 645 P 2d 697, 97 Wadi 2d 385 

27 ND—Ophaugv Hildxe,42NW2d 438,77ND 
221 

Ohio—Board d County Commis of Scioto County y 
Saoto County Budget Comm, 244 N B 2d 888, 17 
Ohio St 2d 39, app after rem^ 254 N.E 2d 344, 
20OhloSt2d 155 

TemL—State ex rd Anderson County v Ayooek, 245 
S.W2d 182, 193 Tenn 157 

Tex—Bexar County v Mann, 157 SW2d 134, 138 Tex 
99. 

Proper dhbiiraeaiait of general ftmd 
(10) hhss—Board d Sup’ra of Rankm County v 
Stime, 52 So 2d 614—Sunflower County v Moorhead 
Drainage Dut. 62 So2d 214, 216 Mus 190-ln re 
Vahdation d$175JX)0 General County Funding Bonds, 
Jadcaon County, 185 So 2d 420 
Tenn—Stone v Norman, 130 SW2d 101, 174 Tenn 
647 

Dbbarienieiit not anthorizied 
Colo—Oty d Cdondo Spnngs v Board d County 
Com’n d El Paso County, App, 648 P2d 671. 
m—Weeks v Hoflhian, 273 NE2d 157, 1 m App.3d 
337 

Immimity wahed to extent of anrete bond 

Tenn —Grundy County v Dyer, 546 S W 2d 577 

28 Aric—Terxy v Tbomton, 183 $W2d 787, 207 
Aric 1019 
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79 La.—Town d Brusly V West &ti» Rouge Faiuh 
Foboe Jury (West Baton Rouge), App, 283 So 2d 
288, wnt den, sup,. 284 So 2d 776 
Tenn—State ex rd Band v Wilson County, 371 
'SW2d '434, 212 Tenn 619. 

Duty te dbaerre budget 

Kan-^^house v. Board d Com’rs d Chendcee County, 
99 F2d 779, 151 Kan. 458, adhered to 102 P2d 
1043, 152 Kan 41 

30 SD—Stateexxd. Widdossv Esmay,33NW2d 
280, 72 SD. 27a 

Tenn—Board d Coined Union City v ObionCoiui- 
ty, 222SW2d7,188Tam 666 
Tex—Clarke St Comts v. Crawford, QvApp, 161 
SW2dl48 

31. Tex—Chxke St Courts v Crawford, siqua, n. 30 
32 Ah—CUJS.dtodh Board dRevenue dEtowah 
County v Hutchms. 33 So 2d 737, 739, 250 Ah 
173 

§ 231. Special Funds 

41 Gd—Onowleyv Board d Sup’n d Loa Angdea 
Coonty, 200 P2d 107, 88 QaApp2d 988 
Wu—Inun^ v. Qty of EDchorn, 34 N W.2d 101, 253 
Wu.282, 

43 Ah—Opoupu ,dthe Justices, 95 SoU 983, 266 
Ah 218 ' ■ 

Anz—Fi^e v {fonth Fhoedx Volunteer Ffre Co, 224 
P2d631, 71 Anz 163 
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Fla—State CK Id Boud of Public Inatroctm of Sax»> 
80 Ca Cbmity v Lee^ mpn. n. 13 
Ky—FdtooQiiiidyFttcdC^ Sontbeni BdQ Tde- 
idioae ft Tdepa^ Go, tapn, n 4 
Ohio—Conn v. Kci^ 171 NE:2d 218—Maddca v 
Bower, 2S4 N E2d 357, 20 Ohio St 2d 135 

Omttngent fimdf 

Tex—Widnta County V Qirfiin, Civ App. 284 S W2d 
253, en ref no rev err 

Local gonmiMBt ftmd 

Ohio—Cdy of LmcMter v Paufidd County Budget 
Oo rnim aei on , 187 NE2d 42, 174 Oho St 165— 
Budget Coaummon of Lonun County v Board of 
Tax Appeals, 197 NE2d 803, 176 Ohio St 98— 
Qty of Broddyn v Cuyahoga County Budget 
Commusioii, 207 NE2d 764^ 2 Ohio St2d 181, 
ovenulmg Reuben MddiUan Free Library Assn v 
Mahomng County Budget Comm, 175 Ohio St 
191, 192NE2d67 

Lifestiiicnt of troat ftnids 
Fa—Summerton v Mead, 27 D ft C2d 714 
Thiat ftmda placed in bank other than comity 
depoaftory bank 

Tex—McLennan County v American Nat Ins Co, 
GtvApp, 457 S,W2d 597, err ref no rev err 
44, TemLr-Larue v Anderson County, 253 SW2d 
736^ 194Tenn 525 

45 US—Roberts V Calhoun CounQr, FbL, DC Fla, 
45 FSupp 291, revd on oth grds, CCA, 136 
F2dS9,rdLden 137F2dl30 
Ala.—In re Opuuon of the Justices, supra, n 5—Court 
d County Revenues for Lawrence Coimty v Ridi- 
ardsaa, 41 Sold 749, 252 Ala 403—Barbour 
County HospitBl Ass*n v Hudson, 54 Sold 489, 
256 Ala. 238—Opinion of the Justices, 95 So 2d 
923, 266 Ala 218 

Ana—Lee v Gdeman, 159 P2d 603, 63 Ana. 45— 
Ftyev South Phoemx Volunteer Fire Co, supra, n 
43 

Ark—Teny v Tbomtan, supra, n 28—Independence 
County v Tbompson, 184 SW2d 63, 207 Ark 
1031 

Cdo—Qmairon Ooip v Board of County Com^ of 
El Paso Coenty, 503 F 2d 946, 193 Cok) 164 
Fla^Taylor v. Wilhams, 196 So 214^ 142 Fla 756 
Ga—Smith v Hospital Anthonty of HaH County, 82 
SE2d 827, 210 0a. 801 

Ky^r-Fukoo County Fhcal Gout v Southern Ben Tde- 
ifoooe ft Tdeg raph Co, snpia, n 4 
Ncb—OeerMidkos Const Go v HaH Connty Museum 
Bd, 185 NW2d 671, 186 Nd> 615. 

N J.r-Hiidaon County v. State House Commission, 31 
A.2d 780^ 130 NJXaw 90 

NC—Leans v. Beaufort County, 107 SE.2d 77, 249 
NC 628 

ND-Hartv Byi^ 76 N.W2d 139 
OkL—Tulsa County Exoae Board V Texas-Empire Pipe 
Lme Co, 106 P 2d 792, 188 OkL 128—TubaCoim- 
ty Excise Board v Kum. 106 P2d 795, 188 Old 
123—Wenlx v Dnra, 299 P 493, 149 Okl 94 
Pa^-^ABe^heay Pohoe Fendon Fund v Dman, 79 Pa. 

Diat ft Co 566, 100 FittdiXegJ 5 
S.C—Ward v Cobb, supn, n 1*7 
Tcnn—Wdhams v Oothion. 288 SW2d 698, 199 
Temi 618. 

Tex—tear County Hospital Dist v Crosby, 327 
S.W2d 445, 160 Tex 116 

Flrapcr appUcatioii 

(1(Q A]a.r-Bogrd gf Rcvame of Etowah County v 
Hutddtts, 33 So 2d 737. 250 Ah. 173 
Aik..-BokBr v National Sw Gorp, 197 SW2d 752, 
210 Aik 731 

htu~rDn3bif V State by Hoikman, ex leL Harmon 
County, 100 So.2d 123, 232 Mw. 639. 

Mont—State ex rd Barr v DistiKt Court of Fourth 
Jnd Dtst m and for Lake County, 91 P2d 399, 
108 Mont 433 

UnlKirftd dbrenlofi not ih^ 

Ry—Famun v Davia, 385 SW2d 321 


Itoill o cg t i o ii of local gOTurament fkmd mdswfld 

duo—Village of Watervillev Spencer , 307 N EJZd 

542, 37 Ohio St 2d 79 
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46 Old—Thha County Excise Board v Texa»>Em- 
pue Pipe Lme Co, supra, n 43—TUlsa Connty 
Excise Board v Rum, su(»a, n 45 
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47 Anz.—^Lee v Coleman, supra, n 45 

Cal—Soothem Service Co v Los Angdes County, 82 
P2d 397. supers. 97 P.2d 963. IS Cal 2d 1, app 
dmu 60 Sa 979, 310 US 610, 84 LEd 1388, 
reh den 60 Sa 1086, 310 US 658, 84 LEd 
1421 

Miss—Darby v State by HolhmBn, ex rd Harmon 
County, 100 So 2d 125, 232 Miss 639. 

Smpliis a part of gmieral ftiiids 
Ala—Court of County Revenues for Lawrence County 
V Richardson, supra, n 45 
Ky —Fannm v Davta, 385 S W 2d 321 

48 Mo —Everett v Qmton County, 282 $ W 2d 30 
N J —^Hudson County v State House Commission, sn- 

pn. n 45 

ND—Brusegaaid V Schroeder, 201 N W2d 899 
Statnte repealed by impHcation 
Mont—Chicago, M,St P & PR Co v Boanett 399 
P2d98£. 145 Mont 191 

49 Fh —^Meredith v. Mortgage ft Secuntus Coiporar 
non. 1 So 2d 720, 146 Fh 717 

50. Fla.—Meredith V Mortgage ft Securities Corpora¬ 
tion, supra, n 49 

Undliciiaiged obUgations 

(3) Other obligations 

HI—People ex rd Ndson v Trustees Central Mty 
Dist, 95 NE2d 421, 407 HI 291 
SC—Foster v Taylor, 42 SE2d 531, 210 SC 324 
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52 Kty—Focal Court of EstiH County v Dd>t Com- 
mission of Kentudcy, 149 SW2d 735, 286 Ry 
114 

64 Ark—Natiaiial Surety CoiporatKm v BiHuigsley, 
168SW2d 427, 205 Ark 293 

pa^elllS 

Couniy funds not properly credited 
may be used to make payments.®^-* 

67J5 Neb—Thika v County Bd of Sarpy County, 
200NW2dl3, 189 Nd) 1 

§ 282. Reports as to County Fi¬ 
nances 

68 US-Rbeuark V. Shaw, CATex., 628 F2d 297, 
cert den. 101 SXk 1392,450 US 931,67 LEd 2d 
365 

Ah—Cocfarm v Mazahall County, 6 So 2d 489, 242 
Ah. 314 

Anz—^Flye v. South Phoenix Vtdunteer Ftre Co,‘sa- 
prSfU 43 

Cal—Ghco Unified School Dist v Board of Sup’rs of 
Butte Comity, 84 GalRptr 198, 3 CA3d 852 
Ooh—Tihonovich v Williams, 582 P2d 1051, 196 
Qdio 144 

Fla^-Mecigpditan Dade County* v^Maddox, App»242 
So2dl6S. 

Oa—Wolfo VL Huf^ 210 SJB2d 699, 233 Oa. 162 
IncL-Stxte ex rd Lake County Cooncd v. Lake County 
Court 359 NH2d 918,266 Ind.'25. 

Ry—Cooper v Rentudoan Qttzen, 258 8.W.2d 695 
Maaar-Tteasurer of Norfolk County v County Cqm'n 
of Noifolk, 387 NJS2d 1175, 7 MassJLpp 368. 
Mich—County Goofri of Oakland Coonty v Ohkhnd 
County Executive^ 296 NW 2d 621, 98 M3di.App 
639. 
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Mo-Stateexid Taylor v Wade^ 231 S W2d 179, 360 
Mo 895—In re 1980 Budget of Qrcnit Court of St 
Louis Connty, 601 SW2d 10 
Mont —Board of Gom'is of Fhtfaead Comity v Ehv- 
enth Judicial Dist Court 597 P 2d 728, 182 Moot 
463 

N J.P—Donato V Essex County Bd. of Choeen Fredioldr 
era, 368 A2d 961. 146 NJSuper 39 
Oho—City of New Boston v Scwto County Budget 
Comnusnon, 254 NE2d 344* 20 Oho St2d 155 
Okl—Neel v Board of County Com'n of Cherokee 
County, 617 P 2d 201 

Pa.—Baron v Kaxclcik, 23 Pay L J 45—In re Control- 
Ice's Forty-nmth Annual Report 23 Fay L J 143— 
Gmn ex rd V Thomas, 28 FayLJ 7—In re 
Anuual Report of Somerset County Bd of Audi¬ 
tors, 23 Som 298 

Tex—Angdma County v Rent Ov App, 374 S W2d 
313—^Lewisv Nacogdoches County, Qv , 461 

SW2dSI4 

Wash—State ex rd Bam v Clalhm County Bd of 
County Oom'ts, 463 P2d 617, 77 Waah2d 542 
WVa—State ex rd Daily Gazette Go v County 
Court Kanawha County, TO SB 2d 260, 137 WVa 
127 

Right of appeal from report 
Fh—Pmdhs County v Ndson, 362 So 2d 279 
Mum—Amdahl v FiUmore County, 258 N W2d 869 
Pa—Davis v Carbon Coonty; 85 A 2d 862, 369 Pa 
322—Appeal of Controller's E^fh^ Anmial Re¬ 
port 24 FayLJ 112 

Audit of agendflg by comity auditor 
Md—Prmce Oeoige'a Gounty v GhllumrAddph Vol¬ 
unteer Ftre Dept, Inc, 340 A 2d 265,275 Md. 374 

Amendment of budget 

Fh—^Escambia County v Administration Commusioii, 
App, 359 So 2d 527 

NJ—Matter of 1981 Union Gounty Judicial Budget 
Impasse, 432 A 2d 807, 87 NJ 1 
N.Y.—Monahan v Murphy, 422 NY.S2d 153, 71 
AD2d92,affd 412NEJd 1326, 51 NY 2d 807, 
433 NYS2d 101 

Regnireiiient of adiiig as body 
Tex—Renfro v Shropshire, dvApp, 566 SW2d <K8, 
err ref nre 

69 Anz—Navqo County v Superior Court In and 
For Maricopa County, 462 P2d 797, 105 Axiz 
248 

Oho—Oty of New Boston v Scioto County Budget 
Cornimsaion, 254 NE2d 342, 20 Oho St 2d 151 

70 Aik—Jeflby v. Trevathan, 220 SW2d 412, 215 
Ark. 311. 

Ry—Nidibh v Rogers, 166 SW2d 867, 292 Ky 428 

Mandatory and directory protisiona 

(1) State ex rd Hodnch v Hefldfinget 296 N.W 
181, 209 Mum 343 

(2) State ex rd Headncb v. Hafldfinger, aupra, n 70 
72. Tenn—Baykasv Knox County, 286 SW 2d 579, 

199 Tenn 268 

§ 233. Collection and Cngtody of 
Funds 

74 Pa—hi re Fmes, Costs and Forfoited Reoogm- 
zanoes, 76 D ft C 456, 3 Lyoonung CoLR 1 

75 Nd)—State ex rd Tomka v Janmg, 158 NW.2d 
213, 183 Neb. 76 

Oho—Van Weit Coonty Law Libcary Assh V Stuckey, 
94 N,E2d 32. 

Pa-Sdnock v.Bnedifay, 53PaD»t ftOo 440. 
S.C-EUiott V. McNair, 156 SHL2d 421, 250 S.a 75 

76 Redralnhg eider not justified tty reason of void 
aman ge m e nt to waive ftea^—Adamson v Tbmer, 
14SEJd44S, 192 0a.54 
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SO Fa^-ln re CoOectmn of Fmu, Cosh, Fodhted 
^ Bail and Re c ogms a n oe s , 76 PaJDut. ft Coi 4S6-- 
Huntuigdon Co. v FiiBt.Gfaiiga Nat Bank, 20 D' 
ftC2d418,1 Adams LJ 49. 
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Gonnty ollldab nmy not forego collection of 
money Mongiiig to comity 
Tam—Luue v Andenoo County, 253 SW2d 736, 
mTeon 32S. 

Imreitiiient of fondi 

US—StttidenlSar ftCit.Co ofNY v StiteofOkl 
ex Id Tliilit)ed,CCAOkl, I45F2d 60S 
Law—Bookie Bank ft Trust Co v Avoyelles Paxuh 
Polioe Jury. App, 3S8 So2d 319 
81 Tex—Smunoat v Rathff, Civ App, 182 SW2d 
827, or nf 

85. Or—ColniDbu County v Randall, 620 P 2d 937, 

49 Or App. 643. 

UnUqnldnted daims 

(3) Other cases 

Ky-Pulaila County v HaD. 349 S W2d 676 
87 Ala^-Sirathv Hall,36So2d 354, 33 AlaApp 
S54» affii 36 So 2d 357, 251 Ala 44 
N.Y—In n Andme* Estate^ 381 NYS.2d 985, 85 
Miic2d 1062 

TcaL—lipsoonob County v Secnnty Trust Co, Qv 
App, 175 SW2d 723, revd on oth gcds 180 
SW2d 151, 142 Tex 572 

§ 234. Disbursements in General 

pi«eU15 

92 US—Baaks-MiUer Supply Co v Gaiter County, 
Ky, D.C Ky, 45 F Sapp 521—Fdk County, Oa 
v Tjtignln Kat life Im Co, CAGa, 262 F2d 
486—Jones v. Wittenberg, DC Ohio. 330 F Supp 
707 

Anz—Broomfidd v Mancopa County, 544 P 2d 1080, 
112 Am 565 

Adc—Pomsett County v. Lady, 135 S.WJZd 665, 199 
Ark 657 

Gal—Sheanv Edmonds, 200 P 2d 879, 89 Cal App 2d 
315-41andler v Board of Siq>*n of San Mateo 
County. 246 P 2d 671, 39 C2d 282 
Oa—Bussdl V Youngblood, 238 SE2d 89, 239 Oa 
553 

DL-^eople ex id Hidmuitb v Jeffenon County, 246 
NX2d 704. 108 m App 2d 41 
Kan—State ex rd. Bradley v. Board of County Com’rs 
of Johnson County, 302 P.2d 542, 180 Kan 168 
Ky-Mdcalf v. Howard, 201 SW2d 197, 304 Ky 
498—Fayette County Fiscal Court v Flsyette Gounr 
ty, 236 S W2d 455, 3U Ky. 595 
Law—J D. Adams Co v Jadcsoa Panah Folioe Jury, 5 

50 2d 892, 199 La. 270 

Mich—Soatfafidd Tp v. Mam, 97 NW2d 821, 357 
Mkfa 59 

MpL—Kauflnan v. Swift County, 30 NW2d 34 225 
Mmn 169 

Mus—Board of Sup'n of La&yette County V Finks, 71 
So 2d 197, 220 Mus. 403 

Keb—StiBwn v Ssxpy County, 58 N.W2d 168, 156 
Neb 797 

NJ—UmoQ County Bd of Chosen Freeholdeiav. Unr 
ton County Park Comimadmi, 186 A2d 703, 77 
NJSopcr 425, levd on oth gnls.^196 A2d 781, 
41 NJ 333 

duo-state ex xd Bartlett v Buckeye State Buildmg ft 
Loan Cb, 35 NE2d 602, 67 duo App 334 
Paw—Keatmg v White, 15 A2d 396, 141 PaSuper 
495—Com V Ross. 110 PLJ 49—Walker v Somr 
erset County, 26 D ftC2d775.2I Som 48—In re 
Const and Erecbon of the Lebanon County Home^ 
Lebanon Goanty, Fa, 10 Leba n cai 76 
S.C-Stackboaae v Floyd, 149 SE2d 437, 248 SC 
183. 

W.Va.«<-Smte ex reL Cooke v Jandl 177 KE^d 214 
154WVa.542. 

Wk—Bslditdi and v Lmooln County, 263 

NWJd218, 82 Wis2d 574 

SIMalwIdnaid 

Adb—Beard oCTfoatees, Umvecnty of Ark v. P’ulaaki 
Oeonty, 325 S.V.2d 879. 229 Ark. 370-WsWi v 
ChmM 405 kV Ai 264, 240 Ark 1034 


DUmraemeat imt anOorizbd 
Maas—Treasurer of Norfolk County v County Com'n 
of Norfolk, 387 NE2d 1175. 7 MsssApp 368 
Miss—Pnchard v Qevdand, 314 So2d 729 
NC—^Hughey V Clomn^, 253 S£2d 898, 297 NC 
86 

Ohio—OtyCoonmssioaofCity ofSpitogfield V Bethd 
Tp of dark County, 432 NE2d 830, 60 Ohio 
St 2d 500.23 0036 428 

Utah—Bdl V Favero, 429 P2d 819, 19 Utah2d 214 

Sole power and anfoority in county hndget eom- 

mtarioii 

Fla.—Orange County v AUie, App, 238 So 2d 662 

Allowance of indennity dalm 

Iowa—Shmione Farms, Inc v Qosch, 319 N W 2d 298 

94 SC—Paikerv Bates.56SE2d 723,216SC 52 
Tex—Onentt v Ro^iguez, Giv App, 274 S W2d 715, 

err ref DO rev err 

Tax levy proceeds used to pay for property 
Ohio—Shepard Famt Co v Board of Trustees of Frank¬ 
lin County VOeesns Memorial, 100 N E 2d 248, 88 
Ohio App 319, app diam 92 N£2d 814 l^J 
Ohio St 591 

95 Ark—White v Chotaid, 152 SW2d 552, 202 
Axk 692 

Fla—Crow v Dade Cemty. 54 So 2d 753 
Me —Shdtra v Auger, 376 A 2d 463 
Md—Piinee Qtorfft*i County v QnEumrAddpht Vol¬ 
unteer Fxe Dept, Inc, 340 A 2d 265,275 Md 374 
Pa—Huntingdon Co v First-Orange Nat Bank, 20 D 
ft C2d418, 1 Adams LJ 49 
WVa—Roane County Court v Fhilhps, 4 SE2d 425, 
121 WVa 438 

96 La—Vinson v Plaquemmes Pandi Conimianon 
Council, App, 199 2d 1 

97 Ak—Rice v liisealoosa Cmmty, 4 So2d 497, 
242 Ala 62 

Cdo^ohns v Miller, 594 P2d S9a 42 CokxApp 97 
Fla—Crow v Dade County, supra, n 95—Burton v 
Dade County, 166 So 2d 445 
Qa—Whatlty v Taylcnr County, 164 SB 2d 121, 224 
Oa 669 

Neb—Moyer v Cohn, 281 N W2d 737, 204 N* 96 
Fa—^Mannear v Luzerne County Inst Dist, 16 D ft 
C 2d 735, 47 Luz L Reg 67 
Tex—Ouerra v Rodnguez, supra, n 94 
Satioiially idnted to legltlmste stste interest 
U S —Lartnec Inv Co v Fort Wayne-AJlea Co Con- 
ventioa ft Tounsm Authority, DCInd, 603 
FSupp 1210 

Slmn dearsnee and low rent hooabig lidd pidilic 
purpose 

ND—Fetch v. Housmg Authority of Csss County, 59 
NW2d 849.79 ND.764. 

Dyslexia sdiool hdd not pnbUc purpose 
NC—Hugtuy V Qomnger, 245 SB2d 543, 37 NC 
Appf 107, cert allowed 248 S B 2d 863, 295 N C 
734 alia. 253 S£2d 898, 297 NC 86 

98 Colo—Johns v Miller, 594 P2d 590^ 42 Colo 
App 97 

Ohio—State ex rd Gomgan v. Smunatore, 423 N E2d 
105, 66 Ohio St 2d 459, 20 003d 388 
Pa^-Oibaon v Dotnek, 25 Northumb,Leg J. 1 
Tex—Ouena V Rodnguez, n^ia, n 94 

Use 

Ohio—Conn v Kent, 171 NE2d 218 
Not wiste of pnUic fimds 
N.Y—New York Stste Schod Bus Operators Ass*n v 
Nassau County, 357N.YS2d 641, 79 Misc2d 352, 
mod on oth gids. 367 NY.S2d 825, 48 AD.2d 
671, afld 350 NR2d 593^ 39 NY2d 638, 385 
NY.S2d263 
Waste of public fends 

N.Yw-Btowait v Schonert, 374 N.YS2d 585, 84 
'Muoad 672, afM 382 N.Y.S.2d 558, 52 AD.2d 
656 

1 Ky —Jtankm v Gaylcff, 255 S.W 2d 41 


2 Ark—Umon County v Union Goanty Election 
623 SW.2d 827, 274 Axk 286 
iq Y—Wyommg County v Division of Cnmmal Justice 
Servicei, 443N.YS2d898, 83 AD2d25 

5 Ky—Verth v Dunlap* 214 SW2d 608, 308 Ky 

386 

Mns— Board of Sup’ra of La&yette County v Parks, 71 
So2dl97, 220MUS 403 
Partknlar st ato tea construed 
(5) Other statutes 

Md—Montgomery County v Maryland-Wasbington 
Metropolitan Dist. 96 A2d 353, 202 Md. 293 
Mass—Treasurer of Norfolk County v County Com'is 
of Norfolk, 387 NE2d 1175, 7 Mass App 368 
Mbs—Cdig V Wheat, 54 So2d 383, 212 Miss 258 
Mo—State ex rd Judges for 22nd Judicial Circuit of 
State V City of St Louis. App. 619 S W.2d 330 
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6 Cal—Shean v Edmonds. 200 P2d 879, 89 Cal 

App 2d 315 

NJ—^huk V Degnan, 394 A 2d 914 183 N J.S 1 ^>er 
344 sfid and mod on oth grds 416 A 2d 816, 83 
NJ 393 

Necessity of a sc ert a fafn g ysUdity 
Csl—City of El Ceion V. Loneigaii, App, 148 Cal 
Rptr 75, 83 CA3d 672 

Oa.—Oay v. Laurens County, 100 S E 2d 271, 213 Os. 
S18 

7 Aric—Mai^cey v MdOonald, 504 S W,2d 724 255 

Ark 978 

Kan—Gndky RuralHi^ School Ditt No 2v Board 
of Com*is of Woodson County, 125 P 2d 383, 155 
Kan 407 

Ky—CUnton County Farm Bureau v Chntou County 
Fiscal Court 339 SW 2d 930 
Old—Smith V Board of County Com’ra of Ok! Coun¬ 
ty, 208 P2d 177, 201 Old 652 

**Apprppnation8 duly made** construed 
Wis—State ex rd SuUivan v Boos, 126 NW2d 579, 
23 Wis2d98 

Exception where ftmde are not public ftmds 
SC—Bynum v Barron, 88 SE2d 67, 227 SCL 339 
Purpose of statute 

Csl—Placer County v Conn, 170 Cal Rptr 232, 113 
CA3d443 

Va—Gordon v Board of Supers of Fanfex County, 153 
SE2d 270. 207 Va. 827 

8 Ark-Mackey V McDonald, 504 SW 2d 724 255 

Axk 978 

10 Aik,-Mearf v HaR 569 SW2d 91, 263 Aik 
827 

Cal—Contra Costa County v Central Cemtm Costa 
Saiutaiy Dist, 5 Cal Rptr 783, 182 CA2d 176. 

12. Ohligatiow authorized by sta t ute 
Ind—Stale v Johnson County J^ Bldg Gorp, App., 
437 NJB2d477 

Kan-^Shonaev Board of Cam*iB of Cherokee County, 
99 P2d 779, 151 Kan. 454 adhered to 1Q2 P2d 
1043. 152 Kan. 41 

NJ—Hudson County v Zmk, 49 A2d 879, 135 
N4.UW 1 

13 Pa—Cdeman v Stevenson, 343 A 2d 375, 20 
Pa.Gmwl1h 498 

14 US-StandardSur. ftCas Co ofN.Y. v State 
ofOkl exieLTlulsted,CCA01d, 145F2d60S 

Ohio—Oty of Famesville v Lake County Budget Com- 
munon, 383 NE2d 894 SIS Ohio St2d £82, 10 
003d411 

Tex—Snufh v McCoy, Qtv App; 533 S W2d 457, err 

WVa—Esxl T Browder, Inc. v County Court of 
Wdwter County, 102 SE2d 425, 143 WVa 406 

Purpoae of Statute . 

N J —Keenan v. Board of Chosen Fireeholdeni (ft Essex 
County, 251 A2d 785, 105 NJ.Siiper 271 
15. Axk—Arkansas A^n of County Judges v Qnm, 
338 SW2d 672, 232 Ark 438 
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Ky -'Fnlton County Fiscal Court v Southern Bell Tde- 
jdione & Tdegraph Co, 146 SW2d 15^ 285 Ky 
17—Shamburger v Tieniey, 257 S W 2d 592 

Funds held expended for anfliorfzed purpose 
Ark—Gipeonv. Mailer, 287 SW2d 467,225 Ark 976 
Oa —Board of Com’n of Taylor County v Coc^, 264 
SB 2d 193, 245 Oa 251 

Tex—State V City of TVler, Qv App., 407 SW2d 532, 
err ref no rev eiT 

Contract for expending monies 
Md —Prmce Oeoigds County v Chillum«Adelplu Vol¬ 
unteer Ftre Dept, Inc, 340 A 2d 265,275 Md 374 

§ 235. Appropriations 

pagein? 

19 N Y—Kesad v. D’Amato, 412 N YS2d 303. 97 
Misc 2d 675, mod on oth grda 421 N Y S 2d 614^ 
72 AD2d 790 

Tenn—State ex rd Smothers v Lyndi, 222 S W2d 15, 
188 Tenn 690 

20 SC—Gregory V Rollins, 95 SE2d 487, 230 SC 
269 

Wash—Ashley v Superior Court In and For Pierce 
County, 509 F 2d 751, 82 Waah2d 188, idi 521 
P 2d 711, 83 Wash 2d 630 

21 Kan—Ondl^ Rural Hi^ Sdiool Dist No 2 v 
Board of Com’ra of Woodacm County, siqira, n 7 

Ky^efieiaon County ex rd Otauman v JeSenon 
County Fiscal Court, 192 SW2d 185, 301 Ky 
405—Kenton County v Qty of Covington, 195 
S.W 2d 93, 302 Ky 503—Ttemey v Shambuiger, 
266S.W2d339 

Maas —Treasurer of Norfolk County v County Com’n 
of Norfolk, 387 NE2d 1175, 7 MassApp 368 
Mich—Judges for Thud Judicial Cucuit v Wayne 
County. 190 NW2d 228, 386 Mich 1, 59 AL 
R3d548,oert den 92Sa 961, 405 US 923, 30 
LEd2d794 

NY—Riley v Monroe County, 371 NE2d 520. 43 
NY2d 144v 400 N Y82d 801—Kesad V D’Ama- 
to,412NYS2d 303,97Misc2d 675,mod on oth 
gids 421 NYS2d6H72AD2d790 
NC— O ree nab otD-Hn^ Pomt Anport Authonty v 
Johnson, 36 $E 2d 803, 226 NC 1 
Ohio—State ex id Johr^om v Tanlbee^ 423 N E2d 80, 
66 Ohio St 2d 417, 20 OO 3d 361 
Old—Tulsa County Excise Board v^ Texas-Empue Pipe 
LmeCo, 106F2d792, 188 0kl 128 
Fa—Bncker v Kmpp, 9 Bucks 261 
Tenn—Scott County v, Scott County Election Com’rs, 
196 SW2d 454, 184 Tenn 124-$tate ex id 
Smothen v Lyn^ tupn, n 19—Biaylesi v Knox 
County, 286 S W2d 579, 199 Tenn 268 

Statute! held not confUctiiig 
Gdo—City of Cdondo Sprmga v Bond of County 
Gom’n of El Paso County, App, 648 ?2d 671 
Fla—Wahott County V Board of Fubhe Instruction of 
Walton County, App^ 161 So 2d 45. 

HI—Allen V Cook Cou^, 357 NE.2d 458, 2 IKDec 
291, 65 DUd 281 

Approval of expendltarea made hy comity proae- 
ctttor 

liid.-R]iodca V Miner, 437 NE 2d 978 
N J —Apphcrtion of Bl^ey, 259 AJZd 213, 55 N J 53 
Sole power and aathortly tn county budget oom- 

PhL— Orange County v Allies App., 238 So 2d 662 

22 Ky—Jdfonon Coun^ ex rd Qianman v Idler- 
t son Oouiity FWca) Court, supra, n 21-r-Hogge v 

Rowan County Fned Court, 231 SW2d 8, 313 
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TbfH V ijnsdsle^ 61A 2d 671,191 Md 317 

Mfam ration of Wangle. 35 K.W24 343,227 Mhm 
212 

Stititaa c e ua tr ne d to anihorine approprintion 
KL^Kxon v. Kueliaida. 335 NX2d 160, 31 HLAppJd 
‘ 954 

Mass—County Coin*iaof MlddkseK Comity v, Superi¬ 
or Court, 358 NE.2d 443, 371 Mmi. 456, 
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Middlesex County, 61 A 2d 193, 137 N J Uw 714 
—Maukv Hoflfeian. 209 A 2d 150, 87 NJSiipcr 
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Pa-Scottv. McOoskey, 8D &C2d491 
Tenn—Lacefidd v Blount, 304 SW2d 515, 42 Torn 
App 511 

Credit of prior appropriatioa not authorized 
Tenn—Lacefield v Blount, 304 S W2d 515, 42 Tenn 
App 511 

23 Conn—Oty of New London v New Lxmdon 
County, 173 A2d 492, 148 Conn 60S 

Dd —New Castle County Volunteer Fimenien’s Ass*n v 
Bdvedere Volunteer Fu» Co, 202 A 2d 800, 42 
DdCh 16 
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St 2d 135 

Pa—Bncker v Kmpp, 9 Bucks 251 
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Tenn 268 
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87SE2d 725, 141 WVa 96 
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—^Anderson v Tjii«m , S79 P 2d 62f^ 195 Colo 
437 
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24 US—Rhouaik V Shaw, CATex, 628 F2d 297, 
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Ky,—Omton County Farm Bureau v Chnten County 
Fiscal Court; 339 SW 2d 930 

25 m—PeopkexreLBrenav GiIbett,97NE2d 
793, 409 lU 29 
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Hdd folfldaifly deflntte 
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173 A2d492, 148 Conn 605 
Coodittons 

Md—Pnnoe George’s County v Board of Trustees of 
Prince George’s Commuarty College, 313 A.2d 678, 
271 Md 21 
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Stanford, 319 P2d 769, 70 Anz 277. 

Ohio—State ex id Motter v Atkmson, 63 N E2d 440, 
146 Ohio St 11. 

27 Aik-Greeav Shell, 397 S W 2d 363, 239 Ark 
1161. 

29 Tenn—State at rd. Doty v St^ce, 199 SW2d 
468, 29 Tenn A |9 620 

31 ArLr—Ikfockty v McDonald, 504 S W 2d 726,255 
Ark 978 

Odo-Oty of Gtedey v. Board of County Oom’rs. 

Wdd County, App^ 644 F Jd 76 
Fa—Schade V AB^^ieny Co Tw* Ditt, 103P LJ 245 
afld 386 Pa. 507. 126 A.2d 911—PeWioii of Lfr 
hnih^Natthamptoa Airport Authority, 16 D A 
C2d 30Q, 28 LdkL J. 11, 50 Mnn. 45. 

Funds held mtavaflaUe 

8.C—Foster v Taylor, 42 8.E>2d 331, 2K) S.C 324 

32 Cal—Coffie v. Goutia Costa .County, 24ft P,2d 
381, 110 CA2d 2ia 

Kam-Boaid of Cbm’n oC Edwarda County .v.r Shn- 
moDS, 151 P2d 960, 159 Kan. 41 
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Tex—Mornsonv Kohler. Civ App, 207 S W2d 951, 
err ref no rev err 

Fhnds diverted to pay defat 
Aric -Arnold v Northeast Arkansas Plaimmg A Oon- 
8ultiiig.631SW2d610;276Ark 5 
34 Ark—McGhee v Glenn, 428 SW2d 258, 244 
Ark 1000—Mackey v McDonald, 504 SW2d 
726, 255 Ark 978 

Cal —Hides V Orange County Bd ct Sup'ra, 138 Cal 
Rptr. 101, 69 C A 3d 228 
Fla —Green v Ttylor, 70 So 2d 502 
Ind.—NoUe County Council v State ex rd Fifor, 125 
NE2d 709, 234Ind 172 

Mass—County Com’rs of Norfolk County v Board of 
Norfolk County Retnement System, 387 NB.2d 
568, 377 Mass 696 

NH—Cheshire County Conventum V Qieshiie County 
Com’ia, 347 A 2d 153, 115 NH 585 
N J —Carnck v Board of Chosen Freeholders of Hud¬ 
son County, 18 A 2d 25A 126 N J Law 181—Hud¬ 
son County V Zmk, supra, n 12 
NY—Henderson V La Ouaidia. 48 NYS2d 918,182 
Misc 1071, affd 51 NYS2d 87. 268 AppDw 
892, app den 52 N Y S 2d 564, 268 App Div 965, 
afU 61 NE 2d 456, 294 NY 728 
Ohio—State ex rd Ball v Board of County Cam*xs of 
Scioto County, 111 N E.2d 255, 159 Ohio St 114— 
State ex rd. Ray v South, A];^.. 195 N E2d 578, 
mod. on oth gids 198 N£2d 919, 176 Ohio St 
241—State ex id Foster v Board of County Com¬ 
missioners of Lncas Coniity, 242 N EJd 884, 16 
Ohio St 2d 89—Madden v Bower, 254 N E.2d 357, 
20 Ohio St 2d 135—-State ex rd Brown v Board of 
County Commn of Franklm County, 255 N E 2d 
244, 21 Ohio St 2d 62—State ex rd Mihgan v 
Fteeman, 285 NE2d 352, 31 Ohio St2d 13— 
Board of Trustees of Rodman Public Library v 
Budget CommissTon of Mahoning County, 306 
NE2d 422, 37 Ohio St2d 39—St Thomas Hoapi- 
talv Schmidt, 406 NE 2d 819, 62 Ohm St 2d 439, 
16 003d 458—City Commission of Oty of 
(^mug-field v Bethd Tp d Claik County, 432 
NE2d 830, 60 Ohm St2d 500, 23 003d 428 
Okl-State ex Id Wall V Holder, 279 F2d 1098 
Ph^Stroiq) v Luzerne County, ComFl, 35 LuzLeg 
Reg 95—Kisder v Carbon County, 35 A 2d 733, 
lS4PaSuper 299 

Wash—Ftttsv aibbs,244P2d 241, 40 Wadi2d444 
WVa—State ex id Richardson v County Court of 
Kanawha County, 78 SE2d 569, 138 WVa 885. 

Apportkmmeiit among sobdivifioiu 

OhiOH-Tlatcfaer v Oty of Cdumbus, 40 NE2d 921, 
139 Ohio St 473 

In Kentnclcy 

(1) Periems v Cumbexiand County, 172 S W 2d 651, 
294Ky 737—Tolson v. Wolfe County Fisod Court. 243 
SW2d 666 

(3) ReAisal hdd justifiecL-Mdealf v Howard, 201 
SW2d 197, 304 Ky. 498 

In Oklahoma 

(2) Other cases—Smith V Board of County Oom'n of 
Okl County, siqna, n. 7 

Admiiriatratfam ezpenaei edf eonrta 
Mteh^udges for Hurd JadMul Oromt v. Wayne 
County, 167 N W.2d 337, 15 hfich App. 713, xemd 
172 N WJd 43^ 383 10 

Ohi«>-Stetee!K rd ^ v. South, 198 N.E.2d 919, 176 
Ohio 8t 241-^tate ex id Moorchead v Reed, 201 
N£2d 594y 177 Ohio St 4—In re Contempt of 
flpmtiinn Pleas CooTt; 283 N.B.2d 126, 30 CBno 
St2d 182—In re Appropnatum for Jnvoule and 
Probate DivisiaD for 1979, 403 N,K2d 974> 62 
Ohk)St2d99, 16 00.3d 104 
3C. AxL^Benton Coanty Taxpayers Ass*iir Ina* By 
and Through Evans v Bddn, 479 KW Jd 566^ 
2S2Arfc.472. 

38. Ohm—Oty of Troy V. Muni County, 155 NJB.2d 
909, 1.68 Ohio St 418. 

40. OkL-Fiirt Nat Rank b Maddl v. Aym 246 
* FJd749,207OkL34. 
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42 Cal —Crowley v Bond of Supers of Loi Angdea 
Coon^, 200 P2d 107, 88 CU App2d 988 
N J--Camck v Board of Choeen Freebolden of Hud- 
aoa County, aupra, n 34 

Ohio-State ex rd De Woody v Buder, 23 N a 2d 341, 
136 Ohio St 263 

Wisdom and propriety of making ap¬ 
propriation within exclusive determina¬ 
tion of court.'^* 

43J Micfa—Cahabm v Wayne County Bd of 
GomU 286 N W.2d 62. 93 Mich App 114 
Tenn—Lacefidd v Blount, 304 SW2d 313. 42 Tenn 
App 511 

44 Am-Cdy of Phoenix v Kidd, 92 P,2d 313, 34 
Axiz. 75, afM 94 P2d 428, 54 Am 123, foD 94 
P2d 433,S4Am 137,94 P2d 434, 54 Am 138, 
and 94 P2d 434, 54 Am 139 
Atk-JeSety v Ttevathan. 220 SW2d 412, 215 Aik 
311 

GdL—Crawley v. Boaid of Sup’n of Lot Angdea Coun¬ 
ty, supra, 0 - 42 

NJ—Nolan v Fltzpatnek, 89 A2d 13. 9 NJ. 477 
Ohio—bk re Contempt of Conmim Pkas Court, 283 
NE2d 126^ 30 Ohio St 2d 182 
45. NJ—Camck V Board of Chosen Freeboldera of 
Hudson County, supra, n. 34 
Ohio-State ex fd Ray v South, 198NE2d919, 176 
Ohio St 241-State ex td.Mbocdieadv Reed, 201 
NE2d594, 177 Ohio St 4 

46 Cd.r*Crawkyv Board of Snp'rs of Loe Angdes 
County, sopn, n 42 

48 Old—Adair County ExoseBd-v BoasdofConn- 
ly Con'rs of Adair County, 438 P2d 484. 
WVa^—Aate ex rd. Ridiardaoa v. County Court of 
Kanawha County, supra, a 34 
49. Midi—Sturgis v AU^ni County, 72 N W2d 56, 
343Midi 209 

Ohio-Madden v. Bower, 254 N.E2d 357, 20 Ohio 
St 2d 135 

50 LuL^Lewsader v State ex rd Vigo County Area 
Plan Commission, 190 N EJd 654, 244 Ind 275 

51 Axk—Martm v Bratton, 264 SW2d 635, 223 
Aik 159 

52 Aik^Madceyv McDonald, 504 SW 2d 726,255 
Aik.97S 

53 Am— Board of Snp*rs of Manoopa County v 
Stanford, supra, n 26 

Ind^-Board of Com*n of AEen County v. State ex rd 
Lockhart, 23 N E2d 494, 216 Ind. 125 
Md.-Mdiitgoinecy County v. Yost 162 A2d 462, 223 
Md 150 

Mb-Bndfocd v Phdps County, 210 S.W2d 996,357 
Mb 830 

Ndib—CXS. dtod in McOary v Dodge County. 126 
NW2d 849, 852, 176 Nd> 627 
NJ^-Gamckv Board of Cfaoaen Fredmlden of Hud< 
son Comity, anpca, a 3 4 S e we ll v Board of Cho¬ 
sen Feceholden of Hudson County, 18 408, 

126 NJLaw 186—Van Riper v Board of Chosen 
Fiedwldera d Mi ddl esex County, SMpn, n 22 
RY-Oocfc VI Sprague, 32 NE2d 796, 285 NY. 69 
OUo-Statedsrd Motterv Atkinaon, 63 NE2d44Q, 
1460h»St ll--4Lake County Budget OommiWBon 
' v.ViIlarorWdloughlvnBnA224NK2dl2a9 
Ohio8t2d 108-State ex Id. Oiulianiv Pdk,237 
';NB2d 397; 14 Ohio St2d 235—City of Brook 
* Park V. QqiaJioga County Budget Commission. 243 
NE2d77. 16 0liioSt2d 119 
Pa—■Maimear v Lnrenie County Inst Dut, 16 D ft 
C2d733.47LiizXReg 67 
rcnU'^-Stitoexrd Ifkynatdv Axmatrobg. 292 S.W 2d 
7,200 Item. 191 

rex^-Daacy v. Davidion, Civ App, 183 S.W2d 195, 
etanCr 

B«m of naortl find Mod Bot be bodgel^ 
KuLr-Stete* cx ad. Fataer t Board of County Codfri 
of Lyon Ooanty. 250 P2d 556, 173 Kaa 544 


PnUIcidfon 

Ky—EstiUCbuntyv Noland. 175 S w 2d 341,295 Ky 
753 

Tex—Oravis v Duval County. CuvAjpp, 337 SW2d 
306 

Quesdon of fact detenmned by budget conumsfloner 
Ohio—Montgomery County v Budget Commissioa of 
Mbatgomery County, 116 N E 2d 1, 160 Ohio St 
263 

Appedde novo to Board of Taot Appetls 
Cfoio—Budget Conumsaion of Lorain County v Board 
of Tax Appeals, 197 NE.2d 803. 176 Ohio St 
98—City of Brook Park v Cuyahoga County Bud¬ 
get Commissioa 243 NE.2d 77, 16 Ohio St2d 
119—Board of County Commrs of Sooto County 
V Scioto County Bnd^ Comm, 244 N £ 2d 887, 
17 Ohio St2d 39, app after remand 254 NE2d 
344, 20 Ohio St 2d 155 

Adoption in sanie language as originaUy Bled 
not regnbed 

Tex—Orava v Duval County, GivApp, 337 SW2d 
306 

Claims not incinded 

Neb—McOary V Dodge County. 126 N W2d 849, 176 
Neb 627 

Matters not rendering budget hearing improper 
Tex—Gravis V Duval County, OivApp 337 SW2d 
306 

Increas e not rendering budget fllegri 
Tex—Oravis v Duval County, OvApp., 337 SW2d 
306. 

Criteria fbr allocating 

Ohio—Oty oi Brobktyn v Cuyahoga County Budget 
Commissioa 207 NE 2d 764, 2 Ohio St 2d 181— 
Board of County Comri of Lake County v Village 
of Willoughby HiSs, 230 N E 2d 344, 12 Ohio St 2d 
1—Qty(f Brook Paokv Cuyahoga County Budget 
Gonumssioa 243 NE2d 77, 16 Ohio St 2d 119— 
Board of County Com*n of Scioto County V Sooto 
County Budget Commission, 244 NJB.2d 888, 17 
Ohio St 2d 39, ^ip after remand 254 N E 2d 344, 
20OhioSt2d 155 

Findings on appenl 

(Huo—Board of County Com’n of Lake County v 
Village of WiSougbby HiHs. 230 N.E2d 344, 12 
OhioSt2d 1 

Judicial review 

Ohio—Qty of Brook Park v Cuyahoga County Budget 
Comiiiiaaioa 243 N.E.2d 77, 16 Ohio St2d 119. 

Fiscal coiirt not preelnded from making specific 
appropriation even thoni^ claim not bnd- 
geted 

Ky—Carroll Fiscal Court v McOorey, 455 SW2d 
547 

Failiire to serve notice of W9>1 

Ohio—Village of WaterviUe V Spencer, Tp, 307 NE 2d 

542, 37 01noSt2d79 

Necessary parties on i^peal 

Oh)»—Village of Waterville v Spencer Tpf 307 N B2d 

543, 37 (Mo St2d 79. 

Statute construed 

Tex —Commiasmnera* Court of Haya County v Distnct 
Judge. 22nd Judicial Dist of Hays County. Cnr 
A|g>., 506 S.W 2d 630^ err ref no rev enr 

Ref ectiiig budget items 

Anzr—Board of County Supers, Santa Graz County v 
RfO Rioo Vbhmteer FnrDnt., App, 580 P2d 
1215.119 Am 361. 

54 Md—BondofEd of Howard County v Howard 
County, 413 A2d 568,45 MdApp 358 
Mnm—Busse v. Board of County Corn’ra, Sibley Coun¬ 
ty, 241 NW 2d 794, 308 hfiim. 184 
N.Y—Block V. Sprague, aupca, n. 53 
Alhwatloa vkdative ati^ 

Dd—City of Wihmngton vj Conner, 298 A.2d 771 
Midi—Cahalan v Wayne County Bd. of Confn, 286 
NW2d 62,93hGdiApp,llA 


Pa—Ookman v Stevenson, 343 A 2d 375, 20 Pa 
Ctewlth 498 

Oty taxables improperiy credited 
Del—Oty of Wihningtoii v Conner, 298 A 2d 771 
Baals of aDocstioii improper 
Ohio—Village of Waterville v Spencer Tb, 307 N E 2d 
542, 37 Ohio St 2d 79 
Ibeomplete budget 

Ohio—Rnssdl v Ocanga County, 330 NE2d 919, 

47 Ohio St2d 19. 1003d 12 

55 WVa,—State ex rd Cooke v.Jairdl, 177 SE 2d 
214, 154WVa 542 

56 Fla.—Lee v Atlantic Coast line R Go, 194 So 
252, 141 Fla 343—Chase v Board of Pubhc In¬ 
struction of Dade County, 52 So 2d 122 

SD—Lendecker v PauungtOQ County, 17 NW2d 
715.70SD 362 

County not bound by budget es tim a t es 
NY-Oteenwald v Coffey, 385 NYS2d 796, S3 
AD2d 883 

Where a county executive fails to 
return a tentative budget passed by 
the county legislature on or before the 
date provided by charter by which re¬ 
consideration must terminate, the ten¬ 
tative budget as passed by the county 
legislature is deemed adopted.^’ 

S6J NY—Swanick v Ene County Legnlatura, 4 
Dept, 478 NYS2d 404, 103 AJ)M 1036, app 
diim 478NE2d 208,64NY2dl039,489NY 
S2d67 

57 Idaho—H J McNed, Inc v Canyon County, 277 
P 2d 554, 76 Idaho 74 

Mo—State ex rd Armontrout v. SmiOi, 182 SW2d 
571, 353 Mo 486 

N J-Mmidiy v Town of West New York, 42 A2d 5, 
132 NJLaw 595 

Old—Standnh Pipe Lme Co. v Oklahoma County 
Exmse Board, 141 P 2d 281, 193 QU 130 
Pa—S^istler v Oubon County, supra, n 34 
Pnrpofe otherwise ^ted 
Ajru>-City of Phoenix v Kidd, suprai n 44. 

Mo—GiB V Buchanan County, 142 aW2d 665, 346 
Mo 599 
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58 Kan—Sbonse v Board of Comri of Cherokee 
County, supra, n. 12 

Expenditure held valid 

Mb.r-Btateexid Strongv Cnbb,273$W2d246,364 
Mb 1122 

59 Ky—Bdl V Scott, 136SW2d48, 281 Ky 449 
NJ—Sewdlv Board of Chosen Freebolden of Hudson 

County, supra, n 53 

duo—Russell Jp v Geauga County, 350 NE2d 919, 
47 duo $t2d 19,1003d 12. 

60. Mo— GiU V Buchanan County, siqira, n 57 
NJ—Keenanv Board of Chosen Ftediolden of Easex 
County, 251 A 2d 785. 103 NJ Super 271 
duo—Ruiadl Tp v Qeauga County, 350 NX2d 919, 
47 Ohm St 2d 19,1 003d 12 

limit of anfiiorlly 

(2) Other demsMns 

Aik—Umon County v. Umon County Eketton Com- 
mnsion, 623 foW2d 827, 274 Aifc 286 
OsL—Placer Comity v Conn, 170 CdRptr 232, 113 
CA3d44S 

Mb—State ex mt Andenon v St Louis County, 421 
SW2d249 

Ffe^-^Matthews v. Fayette County, 3 FayXJ., 117 

<61 Gd.—Jarvis v Bloodgood, App, 102 CdRptr, 
212,25CA3d694 

LmL—B oard of Com*n of Allen Comity v State ex id 
Lodchait sqna, n. 53 
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Km—Panhandle Eastern Pipe Line Go v Board of 
Com'ra of Miaim County, 194 P 2d 319, 163 Kan 
276 

Mb—Biadfionl v Phdps County, 210 S W2d 996, 337 
Mb 830—State ex inf Andenonv St Louis Coun¬ 
ty, 421 SW2d249 

Neb—State ex td Agncukiiral Extension Service of 
Oa|e County v Miller, 154 N W2d 469, 182 Neb 
285 

NY-Coyne v Stack, 404 NYS2d 908, 63 AD2d 
782. 

Tenn—Shelby County Bd ofCorn'isv Shelby County 
Quarterly Court, 392 SW2d 933, 216 Tenn 470 
Tex—Rains v Mercantile Nat Bank at Dallas, Civ 
App, 188 S W2d 798, affd, 191 S W2d 83a 144 
Tex 466 

Wash—Miller V Pacific County, 509 P 2d 377,9 Wash 
App 177 
Act held filial 

Fla—Chase v Board of Public Instruction of Dade 
County, supra, n 36 

Duty to tom over appropriatibn 
Ky—Ball v. Scott, supra, n 39 
62 Anz—Board of Sup*rs of Manccpa County v 
Stanford, siqna, n 26. 

Fla—Qreen v Taylor, 70 So 2d 302 
in—Peopleex rd Rockwell v Chicago, B AQR Co. 
33 N E 2d 939, 386 Bl 114—Peo|^ ex xd Ndson 
V. Tnisteea Central Mfg Dot, 93 NE2d 421,407 
m 291 

N3—Morns County v SkdEOWsla. 432 A 2d 31, 86 
NJ 419 

Ohio—Board of Education of Clevdand Qty School 
Dist V City of Shaker He^bta, 32 N E 2d 11, 137 
Ohio St 597—Lake County Bwlget Commission v 
ViUsge of WiUou^ HiHs, 224 NE2d 120, 9 
Ohio St 2d 108 

Tex—Conmussionecs Court of Harris County V FuDer- 
ton, Ov App, 396SW2d 372,err. ref no rev, err 
Wash—Milkrv Pacific County, 509 P 2d 377,9 Wash 
App 177. 

Abaae held not ahoiim 

Axuk—Board of County Sup’rs, Santa Cruz County v 
Rio Rioo Volunteer Fine Dvt, App, 380 P2d 
1213, 119 Ariz. 361 

Fla—Chase v Board of Pubhc Instmctioa of Dade 
County, supii, n. 36 

La^-De Laureal Engmeers, Inc v St Charles Parish 
Fcihoe Jnry, App, 406 So 2d VO, writ den.. Sop, 
410 So 2d 738 

Much—Cshalan v Wayne County Bd of Oom’ts, 286 
NW2d 62, 99 MlchApp. 114 
Mo—In re 1979 Budget trfjnvenile Court of St Louis 
Oonnly, 390S.W.2d900 

N.H—Damdsv Huioa.342A2d 644»113NH 443 

Strict cnmpHsmce 

Mb—Stale ex id Strong v Grlbb, xupn, n. 38 
No ri^ of comity court to chmge hndaet 
Tenn—StatecKid Miquiard y-A nnitiong, 292SW2d 
7.200 Tenn 191—Shdby County Bd of Goa*n v 
Shdby County Quarterly Court, 392 SW2d 933, 
216 Tenn 470 

of coort of eqpdty to qiKftioa 1^ 
cnrtnfai itnnc 

Tenn—State ex xd. Maynard v Annatroog, 292 S W 2d 
7, 200 Tenn 191 
IP rmmMmfitkm of YnUdUy. 

Md—Mbotpoumy County v Yoit, 162 A.2d 462, 223 
Md. 130 

No atmdfaig to dtelTenge hodget faufeeie 

IntLv^St^ of Tiirfianupdlr, fbc and oit B e h a lf of Oty- 
Cour^ Conned City of Indianapbhi and Manon 
County V TwAana State Bd. of Ttx Oom*ti, 308 
N.E2d 868, 261 Ihd 633. 

No^n^hority to lUur prapoud 
Pa.-Galenm,.v Stevaoaqn, 343 A2d ,m 20 Fa. 
OBip]dv498 

Tmri fbpnmuiniMiri*. Court of Haya County DMot 
Iaid|a» 2^ luduial Diat of Haya Ooimty, Ov 
App,306SW2d63a«r xaf no rev. err 


Standerd of review 

Anz—Board of CcHinty Sup*rs, Santa Cruz County v 
Ru) Rico Volunteer Fixe Dist, App, 59) P2d 
1213, 119 Anz 361 
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Coyner, ISO SE2d 87, 207 Va 331 
Wash—State ex rd Washmgton Toll Bridge Authority 
V Ydle, 351 P2d 493, 36 Wash2d 86 

Purpose held improper 

(8) Other purposes 

Cal—Riverside County v Idyllwild County Water 
Dist, 148 CalRptr 63a 84CA3d6SS 
Cob—Board of County Com'ra of Arapahoe County V 
Humes, 336 P2d 9ia 144 Cob 434 
Fla—State v Suwannee County Devdopment Anthon- 
ty of Suwannee Cbunly, 122 So 2d 190 
ni—Peoide ex rd Brenza v Gilbert, 97 NE2d 793, 
409 HI 29 

NC—Rider v Lenoir County, supra 
Okl—Battles V State ex rd Oklahoma Ccimmtwann for 
Cnppled Children, 244 P 2d 32a 206 Okl 444 
Tex—Barrington v Cokmos, 338 SW2d 133,161 Tex 
136 

Income from pari-miitiiel betthig 
Fla—Okaboaa County Water and Sewer Diet v Hil- 
bum, 160 So 2d 43 

Dyslexia school not proper purpose 
NC—Hughey v Qooinger, 243 SE2d 343, 37 NC 
App 107, cert allowed 248 S E2d 863, 29S N C 
734, a£Ed 253 SE2d 898, 297 NC 86 
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64 Cai—Wine v Boyer, 33 CalRptr 787, 220 
C A 2d 375 

Fla—State v. Inte^A^lencan Center Authonty, 281 
So 2d 201 

ReindHixsemeiEt of olScinl 
WVa—Powers V. Goodwin, 291 SE2d466,app after 
remand 324 SB 2d 701 

65 Cal—Houamg Authonty of Los Angdes County 
V Dookweder, 94, P2d 794, 14 Cal2d 437 

Idaho—Idaho Falls Crwn?! Ebspitals, Inc v 

County Bd of County Oom'xs, 642 P 2d 333, 102 
Idaho 838. 

Lsatslatiire wus dsfina a nmniicioal or county 

rfTuiZsw Sow. m 

Fla. 476 

66 Fla—BrownV Winton, 197So.343, 143Fla.478 
ih* Ahu^Keodtiflk v State eX rd Sboemaker, 54 

S(x2d442,236A]a.206 

Ark—Kerr v. East Central Ark. Regumal Hbeang 
Authonty, 187 S,W.2d 189, 208 Ark. 623. 

Fla—State ex xd. Gibbs v. Gordon, 189 So. 437, 138 
Fla. 312 

T^lndim not retrohethe 
8J>,—JeranMOounty v. St Panl-Memniy Indem, Co, 
71 NW2d571, 76SD. 1. , 
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68 Nev—Stateex rel Brenium V Bowmftd, 512 P2d 
1321. 89N«v 330 

Ohio—Van Wert Comity Law LibfBxy Afls’n V Stuckey. 
97NE2d32 

69 Ala—<^>mion by the Jmtices. 30 So 2d 14. 249 
Ala 88 

Cal—Wan V State. 167 P2d 74a 73 Cal App2d 838 
Fla—State v Board of PnUie Instruction. Okaloosa 
County. 214 So 2d 723 

La—Miller v Polioe Jury of Washington Parish. 74 
So 2d 394^ 226 La 8—Vmaoa v Plaquemines Par¬ 
ish Commission Coonol. App. 199 So 2d 1. 

Mieh-Southfield Tp v Mam. 97 NW2d 821. 337 
Midi 59 

NY—Mmidiy v Ene County. 268 NE2d 771. 28 
NY 2 d 8a 320NYS2d29 
Ohio—State ex lel Speeth v Carney. 126 N.E 2d 449. 
163 Ohio St 159 

Tex—Cottle County v McClmtock A. Robertson, Qv 
App. 150 SW2d 134^ err dism, judg correct— 
Bexar County Hospital Dist v Cr^. 327 S W 2d 
445. 160 Tex 116—Sullivan v Andrews County. 
QvApp. 317 SW2d 4ia err ref no rev err 
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76 Ga,—T^lor v Jalcms County. 158 S E 2d 322. 
H6GaApp 718 

Tex—Mbmsoa v Kohler, supra, n 32 

78 Tex—Hatley v Bexar County. QvApp, 144 
SW2d 695. mod 150SW2d980, 136 Te^ 334 

Pnrpoae 

Wash—State ex rd Washington Toll Bridge Authority 

V YeOe, 351 PJd 493. 56 Wash 2d 86 

Statute not applicable 

Wadi—State ex id Washington ToU Bridge Authority 

V Ydle^ 351 P2d 493, 56 Wash 2d 86. 

Held not a ddbt limitation 

Wash.—State ex id Washington Toll Badge Autbonty 

V Ydle. 351 P2d 493, 56 Wash 2d 86 

79 Ky—Fanmn v Davis, 385 S W2d 321 

Wis —Bohn V. Sauk County, 67 N.W.2d 288, 268 Wis 
213. 

80. CbI—H S Ciociker Co V Lake County, 112 P2d 
36, 44 Cal App 2d 187 

NJ—Appboation of Schragger, 277 A2d 212, 58 N.J 
274 

Tex—Bexar County v Had^, 150 SW2d 98a 136 
Tex 354 

81 Tex—Bexar County v Hatley, supra, n 80—Gu¬ 
erra v McClellan. QvApp, 243 SW2d 715, 
mand over 

Eddcnce hdd to ahow emergency 
Mqnt—State ex rd. Barr v District Court of Fourth 
Judicial Diat In and for Lake County. 91 F,2d 399, 
108 Moot 433 

84 Okl-^oaud of Comers of Pontotoc County v 
Campbell. 115 P2d 256, 189 OU 208 
WadL-Pttts V Gihba, 244 P2d 241, 40 Wash;^^444 
85. No etement of gift 4n?olved in payment of 
increaaed aalaiiea to employeei . 
m—Knmv Kuchanki.335NE2dl6a3imApp3d 
954. 
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92. Scope of inqnfry by board or conrt 
Wash—Raynor v Kmg Comity, 97 P2d 69^ 2 
wadi 2d 199 

Salary increase by order of judge 
MiMSr-<kinoty Com*n of Middlesex Cdy v Superior 
' Covt; 358 NE2d 443, 371 Maas 456 

«f^findgetary estimates may also be ex¬ 
ceeded in other cases.”' 

930. PnUic charges fixed by law 
Amr-Fuller v Cafooun. 3 P2d 786, 39 Anz. 40— 
Mancopa County v. Armstcong, 25 P2d 1023, 42 
Ada. 317—lodcwood v. Board of SU^ ‘of Man- 
oopt Comity. 297 P 2d 356, 80 Anz. 3Il 


20 CJS 246 


§ 237. Loan of Funds 

96 Neb—State ex rd Beck v Qty of York, 82 
NW2d 269, 164 Neb 223 

Under Joint Exercise of Powere Act 

(1) Funds available for imganon prcgect 

Cal—Amador County v Huberty, 21 CaLRptr 816 
203CA2d664 

(2) General Claim procedure appliedile to payments 
Cd-^Amador County v Huberty, 21 CalRptr 816 

203 CA2d664 

97 Va—Goidonv Board of SupYs of Faix&x Coun¬ 
ty, 153 SB 2d 270, 207 Va 827 

§ 239. -State 
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9 Ill—Cook County v OgdvMb 280 NE2d 224, 50 
ID 2d 379 

OkLi—Board Qun'rs of MaiduU County v Shaw, 

182P2d 507. 199 Old 66 
16 Fla—Bedenbaugh v Adams, 88 So 2d 765 
20 Ark—Latham v Hudson, 292 SW2d 252, 226 
Ark 673 

Pa —Com ex lel Duff v Hustmi, 58 Dauph Co 100— 
In tt Fines, Costs and Forfeited Recognizances, 76 
D a C 456, 3 Lycoming Co L R 1 
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29. Judicial review 

Ohio—State ex rd Prospect Hospital v Ferguson, 13 
NE2d 723, 725. 133 Ohio St 325, 10 00 493— 
Shatta V Ferguson, 4 Ohio Supp 26 11 OO 371, 
26 OLA 538 

§ 240. -Other Counties 

Other matters relating to use of funds 
of one county for the benefit of anoth¬ 
er county have been adjudicated.^* 

38J1 ND—Stark County v State, 160 N W2d 101 
Debts of other counties 

Fla—Qty of Muum v Florida Dcvdopment Commis- 
81011 , 165 So 2d 170 

§ 241. -Towns and Municipali¬ 

ties 

39. Dditor end creditor relation as to slnldng 
fimd 

US—standardSnr ACas Co.ofNY v. StateofOkl 
ex Id Thtlsted,CCAOkL, 145F2d605 

page 1126 

Rights of subdivisions of a county to 
apportionment of county funds under 
particular state statutes have been ju¬ 
dicially determined.^* 

<49 Income tax ae revenne from tax voted by 
electorate 

Ohio—Qty of PstnesviUe V Board of County Commis 
for Lake County, 244 NE2d 892, 17 Ohio St 2d 
35 

§ 242. -Districts 

50 NJ.—City of PSsssnc V, Qty of Chfton. 93 A2d 
17, 23 NJ Super. 333 affil 97 A2d 437, 12 NJ 
467. 

Retention of advanced ftmda 

Ohio—State ex id SootoSandusky Conservanoy Dist 
V. Samson. 106 N.E2d 291, 157 Ohio St 465. 
Or—Urban Renewal Agency of Qty of Salem By and 
Thiouib Qty of Salem V Swank, 635 P 2d 13^ 54 
OrApp 591 

52 Pa—Zertie Township School Dist v. Lark, 67 
Pa.Dist a Co 106 20 NorfonmbLegJ. 176 ex¬ 
ceptions dism 21 NorthumbLJ 8 


Intemt on achool fruods payable to adniol dia- 
trict 

m-BotrdofEd ofSchodDist No 148, Cook Coun¬ 
ty v Cook County, 191NE2d446«mApp2d 
91 

§ 243. In General 
Library References 
Counties «»154. 

Wyo-CXS. bliMk letter sumiiiiDy quoted m Board of 
County Com*ra of Albany County v Whi^ 335 
P2d433, 44a 79 Wyo 420 

page 1127 

54 Fla—State v Inter-Amcncsn Center Authority, 
281 So 2d 201 

Oa^rock v Chappdl, 27 SE2d 36 ^96 Ga. 567 
Henson v Georgia Indus Realty Go, 142 S E 2d 
219, 220 Ga 857 

La—James v Rapides Parish Police Jury, App., 113 
So 2d 88 

Mich—Dram Com'r of Oakland County v Qty of 
Royal Oak, 10 NW2d 435, 306 Mich 124 
N Y —^Blomquist v Orange County, 332 N Y S 2d 546 
70Mise2d244 

Ohio—McQmre v Qty of Gmemnati, App, 40 NE2d 
435, app dism 38 NE2d 1023, 139 Ohio St 
218—State ex rd Speeth v Carney, 126 NE2d 
449, 163 Ohio St 159 

Pa—Huntingdon Co v FirstChrange Nat Bank, 20 D 
RC2d416 1 Adams LJ 49 
Tex—Texas A NOR Co v Oslveston County, Qv 
App, 161 SW2d 53a dfo, ComApp, 169 
SW2d713. 141 Tex 34—Gnmesv BosqneCoun- 
ty, QvApp, 240 SW2d 511, err «f no rev err 
Utah—Allen v Toode County, 445 P 2d 996 21 
Utah2d382 

Lease anangement valid 

(2) Other matters 

Ga—Biadfidd v Hospital Authority of Muscogee 
Comity, 176 SE2d 92, 226 Ga 575 

Statntea held valid 

(I) Housing Authonty of Los Angeles County v 

Dockweilor, 94 P 2d 796 W CW 2d 437—Qty of Qiai V 

Cfaaflee^ 140 P2d 116 60 Cal App 2d 54 
Ga—^Baxge v Gamp, 70 S E 2d 366 209 Ga 38 
La.—State ex id Kemp v Qty of Baton Rouge. 40 
So 2d 477, 215 U 315 

Mich —Walmske v Detroi^WayIle Joint Bldg Audion- 
ty, 39 NW2d 73, 325 Midu S62 
Ohio—Lazarus v Board of Commra. of Hamilton 
County, 217 NEJd 883, 6 Ohio Miac 254—Pei^ 
kuu V Stockert, 343 NE2d34a45(BiioApp2d 
211, 74 00 2d 334 

Or—Fodler v Housing Authonty of Portland, 256 
P2d756 198 Or 205 

Tom—Fort Sanders Piesbytenan Hospital v Health 
and Educational Fhcflities Bd of Knox County, 
453 SW2d 771,224Tentt 240 
Tex-Bolen v Board of Fteemen, Poboemen and Fure 
Alarm Operaton* Trustees of San AntomOb Tev 
ClVApp,3Q8SW2d906err nf 
Va—Fairto Comity Indus Devdopment Authonty v 
Coyner, 150 S E2d 87, 207 Va 351. 

Statotos held invalid 

(1) Aric-Halbeit V HdenapWest Hdena Indus De¬ 
vdopment Corp, 291 SW 2d 802, 224 Ark 620 
NM—Hntoheson v Atherton, 99 P2d 462, 44 NM. 

144. 

Tex—Huns County Flood Control Dist v. Msnn, 140 
SWJd 1098, 135 Tex 239. 

(2) 30 CJ. p 463 note 23 
Pnipoie 

Ill —Lazarus v Board of ComnuB ofHamiltdDCoihity, 
217 NE2d 883, 6 Ohio Misc 254 
Nd)—Nebraska League of Sav. and Loan Aaaocumoiis 
V Malhes, 266 NW2d 726 201 Neb 122 
NJ-Riddleateifbrv City of Rahwity, 196X24 356 
82NJSiiper36 
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Tex—Bamngtoii v Cokmos, 338 S.W 2d 133,161 Tex 
136 

Vi.—Faixfiu Counly Indus Devdopinent Authority v 
Coyner, ISO SE2d 87, 207 Va. 351 

Ppre haa e of aU stock of tnuttportotioii system 
not inyaUd 

Fla--State v. Dade County, 142 So 2d 79 

Contract hdd yalid 

Cal—Riverside County v Whitlock, 99 CalRptr 710^ 
22CA3d863 

Fla—Brandon v Findlas County, Ai^, 141 So 2d 278. 

Ohio—Hamilton County v Cloud, 236 NETd 803 

^^olatlon not shown 

Tex—Sullivan v Andrews County, QvApp, 517 
S W 2d 410, err ref no rev ctr 

55 30 CJ p 463 note 22 

57 Md—^Melvm v Board of County Com’rs of Anne 
Aiundel County, 86 A 2d 902, 199 Md 402 

Miss —Craig v North Mus Community Ko^tal, 39 
So 2d 523, 206 Miss 11 

58 N J -<hty of Camden v South Jersey Port Com- 
mwsion, 63 A 2d 552, 2 N J Super 278, afld m 
part and mod in part by dualkn^ oertam mter^ 
e8t,73 A2d55,4NJ 357 

59 Cal-*City of Opd v Chaffee^ supra, n 54 

Ky —Louisville Bd of Ins Agents v JefTerson County 
Bd ofEd, 309 SW2d40 

Mont—State ex rd Rich v Oaxfidd County, 188 P 2d 
1004v 120 Mont 568 

N.Y—Sardov DutdiessCounty. 279 NYS2d 319, 53 
Miac2d 603, affil 282 NYS2d 187, 27 AD2d 
989. afEd 229 NE2d 441, 20 NY2d 692, 282 
NYS2d760 

Utah—AOen v Toode County, 445 P2d 994, 21 
UtBh2d383 

Incideiital pnUie bendlt does not warrant use— 

Hutcheson v Atherton, supra, n 54 

defined and dlstiiigniahcd from “penr 
ston** 

NY—Leoa v Nickerson, 313 NYS2d 474^ 63 
Misc2d756 

*Tcniifnation pay^ hdd earned compensation 
and not cong U t n tionaBy proldbited gift 

NY—Leeci v Nidcenon, 313 NYS2d 474, 63 
Miac2d756 
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60. Ala—In re Opmion of the Justices, 41 So 2d 559, 
252 Ala 194 

Aik.-Adaina v. Whittaker, 195 SW2d 634, 210 Aik 
298. 

Cal—Housing Authority of Los Angeles County v 
Dockweikr, supra, n 54—San Bernardino County 

V Way, 117 P2d 354, 18 Cal 2d 647. 

Colo—Chitwood V Oty and County of Denver, ?01 
P 2d 605, 119 Cdo 165 

Fla—Sttfe V Escambia County, 52 So 2d 125—O'Neill 

V Onnis, 198 So2d 1 

Md—Oty of Ftostburg v Jenkms, 136 A 2d 852, 215 
Md 9 

N J—Oty of v South JcTSty Poit Commis- 

•lon, anpia, n 58 

NY^Apphcatioii oCVan ^darter. 33 NYS2d 677, 
263 AppDiv 498, afiU 43 NE2d 351, 288 NY 
729—Weatcm N, Y, Water Co v Ene County 
Water Authority, 112 NYS2d 566, 279 AppDiv 
1132. app. dism 108 NE2d 408, 304 NY, 743. 
app den. 117 NYS2d 674, 280 AppDiv lOH 
afiM. 113 NE2d 152, 305 NY 758—Comeiesla v 
Oty of Ehnin, 125 N£.2d 241, 308 NY. 248 

Ohm—State ex id Speeth v Carney, 126 N E 2d 449, 
163 Ohm St 2d 159—Perkms v Stockert 343 
NJS.2d 34a 45 Ohm App.2d 211, 74 002d 334 

Apprapriathms and eapendhiir^ hdd yalid 

(9)‘ Other exaihples 

FhL—^Brantigam v Whxt^ 64 So 2d 781—Broward 
GoDnty Rnbbuh Coot r actow A»*n v. Browaxd 
County, App., U2 So2d 898, Buxton v, Dade 
Comity, 166So2d445 


Idaho—Hansen v Kootenai County Bd erf* County 
Com’rs, 471 P2d 42, 93 Idaho 655, 47 A LR3d 1 
HI—Peqile ex rel Sweet v Central Illmots Public 
Service Co, 268 NJE2d 404, 48 XU 2d 145 
Ky—Sawyer v Jefferson County Fiscal Court, 392 
SW2d 83 

Mo—Rice V Stoddard, App, 312 SW2d 374 
NY—Murphy v Ene County, 268 NB2d 771, 28 
NY2d 80. 320NYS2d29 
N C —IVustees of Rex Hospital v Board of Com’rs of 
Wake County. 79 S E 2d 892, 239 N C 312 
SC—Elliott V McNair. 156 SE2d 421, 250 SC 75 
Utah—AUen v Toode County, 445 P 2d 994, 21 
Utsh2d 383 

Devdq^ent of indnstry 

Utah—Nemdka v Salt Lake County, 499 P 2d 862, 28 
Utab2d 183 

61 Cal—San Bernardino County v Way, supra, n 
60 

Cok) —Chitwood V Oty and County of Denver, supra, 
n 60 

Va—Board of Sup*rs of Faixfiuc County v Massey, 169 
SE2d 556, 210 Va 253 

67. Ala—Opinion of the Justices, 48 So 2d 757, 254 
Ala 343 

Cal—Housing Authority of Los Angdes County v 
Dockweiler, supra, n 54 
Fla—^Burton v Dade County, 166 So 2d 445 
N D—Patterson v City of Bismarck, 212 N W 2d 374 
Metropolitan area transit authority 
Va—Board of Sup’rs of Fair&x County v Massey, 169 
SE2d 556, 210 Va 2S3 

68 Mo—Krosger v St Louis County, 218 SW2d 
118, 358 Mo 929 

70 NY—Western N Y Water Co v Ene County 
Water Authonty, supra, n 60 
73 Old—Sublett v Oty of Tulsa, 405 P2d 185 
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77 N Y—Timmerman v Oty of New York, 69 N Y 
S2d 102, affd 70 NYS2d 140, 272 AppDiv 
758 

79. Statnte held valid 

Md—^Lemiardo v Board of County Com'rs of St 
Mary’s County, 134 A 2d 284, 214 Md 287, cert 
dcn.78SQ 332,355US 906,2 L Ed 2d 26a roh 
den 78 SCt, 534, 355 US 967, 2 LEdZd 543 

§ 248. Warrants and Certificates 
Library References 
Counties ^164 et seq. 
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70 Or—Sdiool Dist 47 Jomt, Columbia Comity v 
US Nat Bank of Portland, 211P 2d 723, 187 Or 
360 

Gertificite tor jnry toes 
Oa—West v Hancock County, 30 SE 573, 103 Oa 
737. 

71 Ala—Bentley v County Commwsion for Russell 
County. 84 So 2d 49a 264 Ala 106 

Aik—Shelton v Landers, 270 S W 522, 167 Ark 638 
Ot—Manon County V First Nat Bank of Gainesville, 
18 SE2d 475, 193 Oa 263 

Me—Moores v Inhabitants of Town of Spnngfidd, 64 
A.2d 569, 144 Me 54, 16 A LJl 2d 502 
Tex—Cantu v Rodnguex, OvAn?, 376 SW2d 7a 
err tef no rev. err 
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72 Pa.—Gibson v Dotnok* 25 NorthumbLegJ 1 
Tex—De Witt v Kent County, OvApp., 14^ SW2d 

213, or dismu, judg correct 

73 Md—Giessman v Garrett County Com’n 44 A 2d 
862, 185 Md 350 

Tex —Adams v MoGdl, Civ App, 146 S W 2d 332, err 
ref—be Witt v Kent County, supra, n 72 
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74 Tex —^Rains v. Mercantile Nat Bank of Dallas, 
191 SW2d 85a 144Tex 466 
78 Fla—Posey V Wakulla County, 3 So 2d 799, 148 
Fla 115 

Tex—Adams v McGill, supra, n. 73 

Distinction stated 

(3) Other cases—Adams v McGill, Tex QvApp, 
146SW2d 332,eiT ref 

§ 249. -Issuance, Requisites, 

and Validity 

81 Ala—Bullock County v Sherlock, 5 So 2d 80a 
242 Ala 262—Cochran v Marshall County, 6 
So 2d 489, 242 Ala 314—Rollmgs v Marshall 
County, 82 So 2d 428, 263 Ala 317—Taxpayers 
and Citizens of Lawrence County v Lawrence 
County. 143 So 2d 813, 273 Ala 638 

Fla—Posey v WskuUa County, supra, n 78—State v 
Alachua County, 16 So 2d 288, 154 Fla 1 
Ohio—State ex rd Giubam v Peik, 237 N E 2d 397, 14 
Ohio St 2d 235 

Tex—Adams v McGill, supra, n 73—Sumerlm v 
Fowler. Qv App, 229 S W 2d 75 
Issuance of warrants is ixr^nlar where statnte re¬ 
quires of bonds—Stone v Norman, 130 

SW2d 101, 174Teim 647 

Act anthorizing issnance held nnoonstitational 
Oa—Tippins v C6N> County Parking Authonty, 100 
SE2d893, 213 0a 685 
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82 US —Woodmen of the World v day County, 
Ky, DCKy, 84FSupp 125 

Ala.—Bullock County v Sherlock, supra, n 81—Rdl- 
ingi V Marshall County. 82 So 2d 428, 263 Ala 
317 

Fla,—State v Qty of Tampa, 3 So 2d 484^ 148 Fla 
6—State V Alachua County, supra, n 81 
Ga—Tippins v Cobb County Paikmg Authonty, 100 
SE2d893, 213 0a 685 

Mum—State Bank of Mora V BilIstnHD, 299 N W 199, 
210 Mum 497 

Tex—De Witt v Kent County, supra, n 72—Foreman 
V Gooch. QvApp, 184 SW2d 481, err ref 
wm —^Rains v Merchantile Nat Bank of Dallas, 
191 SW2d 850, 144 Tex 466-Qmtu v Rodn- 
guez, Qv App, 376 S W 2d 7a «T ref no rev err 
Wyo —Board of Com’rs of Natrona County v Casper 
Nat Bank, 105 P 2d 578, 56 Wyo 132,130 A L R. 
727 

Constractioii of courthouse or jaO 

(8) Other cases 

Fla—Sunshme Const, of Key West V Board of Com’xs, 
Monroe County, 54 So 2d 524—State v St Johns 
County, 60 So 2d 530—State v Dade County, 92 
So 2d 186—State v Santa Rosa County, 105 So 2d 
365—Kearney v St Looe County. 126 So 2d 140 

Snbmisnon to voters 

Not required m other mstanoes 
Fla—Sute v Santa Rosa Couqty, 105 So 2d 365— 
Kearney v St Lume County, 126 So 2d 140 
(3) Other matters. 

Fla —State v. Dade County, 234 So 2d 651 
Addidou of medical office bnUdutg 
Ga—Petty V Hospital Au thonty of Douglas County, 
210 S,E.2d 317, 233 Ga 109 
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83 Ala—Bullock County v Sherlock, supra, n 81— 
Codiran v MaxahaU County, supra, n 81—Tax¬ 
payers and Qbzens of Lawrence County v Law¬ 
rence County, 143 So 2d^ 813, 273 Ala 638, 

La—State ex rd Woodaxd v Ozley, 14 So 2d 452, 203 
La 579 

Mo—Stateexrd WQhamsonv County Court of Barry 
County. 363 SW 2d 691. 

Mont—Burke v. Sulhvan, 265 P 2d 203 

84 Fla—Alachua County v. Powers, 351 So 2d 32. 
Mo-rCJJSL dted m Jensen v. Wilson tp, Oentzy 

County, 145 S.W2d ?72, 374, 346 Mo U99. 



§249 COUNTIES 

Pag* 1137 

Tex—Cantu v Rodnguez, OvApp, 376 SW2d TO, 
ca ref no rev err 

87 Ala.—Bentky v County CommaiKm for Ruasdl 
County, S4 So 2d 49a 264 Ala 106 

Wash—Kmg County v Martu, 9S P2d 686^ 2 
WaA2d 304 

Recognltkm of yalldity 
(2) Other cases 

Fla.—State v Lafiiyette County, 35 So 2d 799 
85. Gandiuife&ess of niidtt 
Mo—Nodaway County V Kidder. 129 S W 2d 837. 344 
Mo 795 

86 Neb—Damesv MailcoasS3P2d49a92Nev 
382 

AxIl—W anen v State. 340 SW2d 40a 232 Aik 823 
Fla.—Sunshine Const of Key West v Board of Com*n. 

Monroe County. 54 So 2d 524 
Oa.—Beazley v De Kalb County, 77 SE2d 74a 210 
Oa. 41. oonf to 78 SE2d 365. 88 C3aApp 856 
Neb-Warren v Stanttm County. IS NW2d 737. 143 
Neb 220 

Tex—Rains v Mercantile Nat. Bank at Dallas, supra, 
n 84 

88 Neb—Warren v Stanton County, supra, n 87. 
145 Neb 220 
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89 Tex—Guerra V Rodriguez, OvApp, 274 SW2d 
713, err ref no rev err 

Debti within proUbidon 
(6) Other ddits—Suarez v FOhoe Jury of Parish of 
St Bernard, 14 So 2d 601, 203 La 680 

90 Fla—State V Board of Public mstnichon, Okaloo* 
m County, 214 So 2d 723 

Tex—Sumerlm v Fowler, supra, n 81 
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92 Ohio—state ex rd Oroas v. Mummcy, 198 
NE 2d 444, 176 Ohio St 202 
Tex—Foresnan v Gooch, supra, n 82r-Ranis v Mer- 
cantile Nat Bank at Dallas, supra, n 84 
W.Va—State ex rd Boone Nat Bank of Madison v 
Manns, 29 SB 2d 621, 126 WVa 643 

MuigUng cf ftinib 

Oa-Mancm County v Flust Nat Bank of Gainesville, 
supra, n. 71 
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98 Fla—State v Florida Devdopment Commisaon. 
211 So 2d 8 

Tex—Rama v Mercantile Nat Bank at Dallas, si^ra, 
n 84—Quetta v. Rodrigue^ supra, n 89—Duval 
County V Rios, CrvApp, 326 S W.2d 42 

99 ColO’^-Oaid v Board of County Com’ts of Sum¬ 
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Ark—Hackkrv Baker, 346S W2d 677,233 Ark 690 

page 1187 

78 Fla^tate v. Sarasota County, 62 &> 2d 708 
NM—Tom V Board of Connty ComVa of Lmooln 

County, supra, n 76 

Statement of cost of improvemeat not regnired 
SD—Fuoss V Vik. 122 NW2d 213, 80 SD 260 
79. Ky—^Kenton County v Ankenbauer, 293 S W 2d 
873 

Ohio—State ex rd Lauderbaugh v Litd^ 80 N E 2d 
148, 149 Ohio St 560 

80 Ahu—In re Opmion of the Justices, 47 So 2d 643, 
254 Ala 166 

Idaho—Hamson V Board of Com'ts of Bannock Coun¬ 
ty, snpcB, n 24 

SC—Bdt V Cobb, supra, n 51 

81 Fla—State v Sarasota County, 135 So 2d 543 
Ky—Kentcm County v Ankenbauer, 293 SW2d 873 
Mb—State ex rd Phdps County v Hohnan, 461 

SW2d689 

82 Fla—State v Sarasota County, 62 So 2d 708 

83 SC— Yonoev Lybiand.l73SE,2dl48,254SC 
14 
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90 Anz—Adcerman v Boyd, 244 P2d 351,74 Anz 
77 

Tex —Caperton v Thorpe, Ov>App, 240 S WJSd 329 

95 Fla.—State v Dade County, supra, n 51—State v 
Sarasota County, supra, n 82 

Oa —Alexander v Fblton County, 41 OE 2d 423, 201 
Ga.857 

La.—Schultz ▼ Pohce Jury, Tangipahoa Parish, supra, 
n 52 

Tex—Burke v Thomas, CtvApp., 285 SW2d 315, err 
ret no rev err. 

96 Iowa—Dickmaon County Memorial Hospital 
Coxp V Johnaon, 80 N W 2d 756,248 Iowa 391 

97. Miss— Burge y Board of Supers of Pearl River 
County, 57 SoJd 718,213 Miss 752 

Xwfhiiiifdi fote hdd not xegnlred 
Tex—Garcia v Duval Comny, CivApp, 354 SW2d 
237, err. ref no rev err 

98 Neb—State ex rd SheHey v Board of County 
GomYs of Frooher County, 57 N.W 2d 129, 156 
Neb. 583 

4. Sopery li or*! Hit not coadiMlTC 

Fla . Bowers v, Ahidhua Ooonty, 8 So.2d 395, 130 F)a. 
581 

5. Statotory pribUcathm Arectary 
Ibw»-Neil V Boeid of Supers. Oarke Qnmty, 53 

N.W2d 147, 243 Iowa 723 

Itocoimt 

(1) Absence of oScad dedbrahOB of result 
W.Va.r-8tate ex rd Bumgarner v Coonty Ooort of 

^ Cbnnty, 123 S.E2d 883, 147 W.Va. 52 

(2) Fenona enbried 

W.Va.—State ex id Bumgemer y County Ccwt of 
Wvt County, 125 SE2d 883, 147 WVa. 52. 

(3) Power of county court 

W.Va^-State ex id Bumgarner v. County Court of 
Wirt County, 123 SE2d 883, 147 WVa. 52. ' 

i ' Wiw 

8 Ha^-Stete y. Dade CoW> 1251^833. 
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Idaho—Hamaoi v Board of Com’rs of Bannock Coun¬ 
ty, 198 P2d 1013 68 Idaho 463 
La —Johnson v Sewerage Dut No 2 of Caddo Pariah. 
120 Sa2d 262, 239 U 840 

Tex —Garcia v Duval County, Qv App, 354 S W 2d 
237, err ref no rev err 

Irregnlaritfea not inndidating doction 

(5) Other hragulanties 

Va.—Fautex County Taxpayers Alliance v Board of 
County Sup*n of FauBa Connty, 117 S E 2d 753, 
202 Va 462 

17. Miss—CJJS. cited In Board of Sttp’n of Calhoun 
County V State ex rd Patterson, 40 So 2d 273, 
273, 206 Miss 443 

pig»1190 

21 Mo-Dteyv.McNary, 529SW2d403 
Ohio—Hames v Board of County Comers, 180 NE2d 
23, 114 Ohio App 59 

Wash—Commercial Waterway Dist No 1 of Kmg 
Connty V King County, 94 F 2d 491, 200 Wash 
538 

Held not restricted to amoant of monny voted in 
bond issue 

Cal—San Di^ County v Pemgo, 318 P2d 542, 155 
CA2d644 

22. Prelection order held not riblated 
Cal—San Diego County v Pemgo, 318 P2d 542, 155 
CA2d644 

Ballot restrictioB directory not mandstory 
Mont—Murphy v McChntock, 303 P2d 1013, 160 
Mont 355 

Speoflcition of srom size 
Mont—Murphy y MoChntodc, 303 P2d 1013, 160 
Mont 355 

24^ Contract held not breached 
Gal —San Di^ Connty v Ferxigo, 318 P 2d 542, 155 
CA2d644 

26 Mb—Drey y McNary, 529 S.W2d 403 
28 Art—Gamer v Lowery, 254 SW2d 68^ 221 
Ark 571 

page 1191 

32 Maho-Hamaon V Board of Corners of Bannock 
County, supn, n. 8 
Bridcnce held inadmisrihle 
Idaho—Henlty v Efanoze County, 242 P.2d 853, 72 
I(Uho374 

Suffldeiisy of pleeding generally 
Idaho—Harmon V Board of Cam'ts of Baimode Coun¬ 
ty. supra, n 8—Henlty v Ehnore County, supra. 
Qkl—Groves v. Board of County Corn'is. Waduta 
County, 429 P2d 994. 

Eridenoe held adnrimilile 

Idaho—Henky v Ehnore County, sapea. 

36. Burden of proof 

Fla.—State v Saruota Ooonty, 197 So2d 521 

Idaho—Healey v Ehnore County, supra, n. 32 

38 La—V Fbhoe Jury of Lmnpton Fansh, 
200 So 45a 1961s. K123. 

P aremptty e rafter than prescriptlye 
US-Hbbbsy FbMoe Jury of Manboase Fandi, D,C 
La..49FJU5 176 

39 Idaho—Hamson y Board of Coofia of B mn ock 
County, tnpiM, n 8 

{ 267. Issnaiace, R eq u to itos and Va^ 

mty . 

43 Ffau—Stete^v. Florida Dewdopment Co nwnis w nn. 
143So2d676 

La—Laftany Oty of Baton RoogBk App, 258 So 2d 
615, appUcaboo den. 260 So 2d 318, 261 La. 531 
lficlL,.-Abn V Wayne Gomity, 200 NW 2d 628, 388 
Miofa. 2ia 67 A LJL3d 1079, adhered to, xdi. den. 
202 N.W 2d 277, 388 hfieh. 626 
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I^niftee 

La—^Hebert V PoUoeJoiy of West Baton Rouge Parish, 
Aiip, 200 So2d 877, wnt nf 20t So 2d 320. 230 
La 1032 

44 Ala—ipUUer v Km^ 2 So 2d 60S. 241 Ala 237. 
135 ALR 760 

Ky —Ouon v. EUiott County. 337 S W 2d 832. 

page 1192 

46 SC-Staddbouaev Fkiyd. 149SE2d 437. 248 
SC 183 

48. Fla.—State Bd of Administration v FascoCoun- 
ty.22So2d 387. 136 Fla 37 

Board of bond tmatoea 

Fla—Motes v Putnam County. 196 So 463, 143 Fla 
134 

Bonds may be Msaed as needed, etc—Spades v 
Spades, 189SW2d3S4. 300Ky 392 

Agent 

$C—Stadeboose v Floyd, 149 SE2d 437. 248 SC 
183 

56 Iowa—Neal v Board of Sup'rs, Clarice County. S3 
NW2d 147. 243 Iowa 723 

Delay held reasonable 

Oiuo—State ex rd M cD oo ald - Collidge & Co v Curry, 
25 NE2d 681, 136 Ohio St 322 

Delay hdd unreasonable 

Ky —S^;>edcs v %»ric8, supra, n 35—Spades v ^laxlcs, 
192SW2d 724^301Ky 376 

§ 268. -Fonn, Contents, and 

Terms of Bonds 

page 1193 

59. Midi—Alan V Wayne County, 200 NW2d 628, 
388 Midi 210» 67 ALJl3d 1079, adhered to, reh 
den 202 NW2d 277, 388 Midi 626 
61 Qa—Touditon v Edicds County, 84 SE2d 81, 
211 Oa. 83 

Va.—Miller v Ayres, 173 SE2d 253, 211 Va 69 
64 Tom—Carter v Beder, 219 S.W2d 195, 188 
Tom 328 

70 Oa—Touehton v Eehob County, siqira, n 61 

page 1194 

82 Tex—Oivm v Potter Gooqty, OvApp, 187 
SW2d70S, err. ref 

89 Slsee the pobUcation of Corpus Jnris Secundum 
the cases cited to the text have been expressly 
overruled on the ground that the reason Rn such 
rule no longer ensti—People V QtyofPun8.44 
NJB2d 134, 380 111 303. 

91 Mb—Edwards v St Louis County. 429 SW2d 
718w 

Mont^-State ex rd. City of Townsend v. D A. David- 
aaii.Ine,331P2d 370. 166Mont 104. 

page 1195 

92. Flaw—State v. Leon County, Fla. 410 So 2d 1346 
Oiaagr wlfliin maxtnnwn hdd yalld 
Ky—E^dey v. Kentudey Comity Debt Cofmnwmon, 142 
S W2d 114,283 Ky. 600 

§ 269. -Validity 

IXS^-OdleBpie V. YdlOi»iiity,Ax)c.»CCAAih.. 
124 FJd 632 

Fh^^Mme V. Somnole County, 229 So 2d 841—State V 
Aladma Ooniity, 335 So.2d 554 
95 Ah^-FoUcr v Knight, supra, n 44 
FlL—State v, Dade County. 39 So 2d 807 
State V Dade County, 39 So 2d 810 
EL—Chtmpeign County v Adams, $75 N E.2d 184, 16 
niDeo 353. 39 m App.3d 62 
KyuiSbsw V Fiscal Court of Qraves County. 135 
. ^W.2d 856, 288 Ky 213-Liiicblii Nat Buiflc v 

Qmnty Mt Commission. 172 S,W2d 463. 294 
Ky 342. 


Muu—In re Validation of Lincdn County Fnndmg 
Bonds, 193 So 26.137 Miss. 392^Boaid of Sup'rs 
dT Tishomingo County v. Dawson, 45 So.2d 253. 
208 Miss 666 

N Cp—W orlty v Johnston County. 38 S E2d 99. 231 
N C 392—Jamison v Oty of Charlotte 80 S.E 2d 
904, 239 NC 682 

Tex—Miller v Sndson. ComApp, 129 SW2d 288, 
133 Tex 364 

96 Ky—W C Thomborgh Go v Fiscal Court of 
Tngg County, 186 SW2d 185, 299 Ky 378 
Tex—Qavm v Potter County, supra, n 82 
99 Fla—State v Alachua County. 333 So2d 334 

1 Oa —CJ S. quoted in Touehton v Echds County, 

84SE2d81.84,211 Oa 83 

2 Axb—Wsyland v Snapp, 334 SW2d 633, 232 

Ark 37 

FU—State v Monroe County, 3 So2d 734, 148 Fla 

in 

Miss— In re Validation of Lmeoln County Ftindmg 
Bonds, 193 So 26, 187 Miss 392 
SC—Karperv Sdioder, 189 SE.2d 284,238 SC 486 
WVa—Seasler v Partlow. 27 SE2d 829, 126 WVa 
232 

Matters held not to affect yalidUy 

(22) Other matters 

Anz—Jones v Santa Cruz County, 236 P2d 361, 72 
Atm 374 

Ark—Kadder v Baker, 346 SW2d 677, 233 Ark 
690—Adams v Tadcett, 365 S W 2d 123, 236 Ark 
171 

Colo-~nAllardice v Adams County, 476 P2d 982, 173 
Colo. 133 

Fla—State v Sammde County, 67 So 2d 244—State v 
Flagler County, 77 So 2d 765—Sanibd-Osptiva 
Taxptyen* Ass'n v Lee County, 132 So 2d 334 
Iowa—Neal v Board Si^'rs, Claxke County, 53 
NW 2d 147, 243 Iowa 723 

La—MiDer 'v Pdme Jury of Washmgtoo Pansb. 74 
So 2d 394. 226 U 8 

Mich-Alan v Wayne County, 200 NW2d 628, 388 
Mich 210.67ALR3d 1079, adhered to, reh den 
202 NW2d 277, 388 Mich 626 
Miss—Board of Sup'rs of Tishomingo County v. Daw¬ 
son. 43 So 2d 233, 208 Miss 666—Coleman v 
Thompson. 63 So 2d 832, 216 Mm 867—In re 
$30,000 Road and Bridge Bonds of I960, Sup’n 
Dist No 3. Neshoba County, 133 So 2d 267, 242 
Mm 1125 

Mo,—St Loms Comity v State Hi^way Commission. 
409 SW2dl49 

SC—Leonard v Talbert. 71 SE.2d 603, 222 SC 
79—Elliott V MeNair, 136 S E.2d 421,230 S C 73 

PW1396 

4. Bonds held yalid 

Ky—Hale v Fisctl Court of Fulton County, 138 
SW.2d 937.282Ky 475. 

5 US—Kum V Beasley. CCAArk, 109 F2d 687 

—Women's Csthbhc Order of Foresteis v. Tngg 
County, D C Ky» 38 F.Supp 398 

6 Misa—Board Sup'rs of Tishomuigo County v 

Dawson, si^ra, a. 2. 

7 US—Women's Catholic Order of Foresters v 

Tngg Comity, supra, n. 5 

Mich—Alan v. Wayne County. 200 NW2d 628, 388 
Mich 210,67 ALR.3d 10^ adhered to^ rdi den 
202 NWJd 277, 388 Mich 626 
SD.-Stateextel Jaoobsenv Hansen. 68NW2d480, 
73SD.476 

Tex—Adams v. McOdl OVApp. 146 SW2d 332, err 
ref 

14 Ky—Pulaski Obunty v. Ben. Hor Life AiS'n of 
CrawfordsviUe, Ind, 149 5.WJd 738, 286 Ky. 
119 
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§ 270. —^ Ratification and Estop¬ 
pel 

page 1197 

19 Tex,—CJ.S. died in El Faso County V Oty of El 
Paso, 357 S.W2d 783, 789 

Statnte prechiding estoppel heU not retroactife 
U S.—Women's Catholic Order of Foresters v Csnoll 
Comity, DC Ky. 34 FSnpp 140—Women's Gatb- 
ohe Order of Foresters v Tngg Comity, D C Ky, 
SSFSupp 398 

21 US—Women's Chthohe Order of Foresters v 
Tngg County, siqm, n 3 

Estoppel to raise gnestion of debt Emit, ete. 
US—Tray Nat Bankv Russell Cpnnty, DC Ala., 291 
P 183 

Transferee chargeable with fcnowMge 
Ky—Pulaski County v Ben Hnr Life Ass*n of Gritw- 
fordsviUe, Ind. supra, n 14 
23 US—State of Wash v Mancopa County, Anz., 
CCAAxiz, 132F2d336,cert den 66Sa 900, 
327 US 799, 90 LEd 1024—Soveragn Camp, 
WOW, V Oilleapie, CCA, 87P2d 944y oert 
den 37 Sa 925, 301 US 698, 81 LEd. 1353— 
Ydl County, Aric v Qilleqne, CCAOkl, 87 
F2d 944,cert den S7SCt 923,301US 698,81 
LEd 1333 

25. Ky.—Pulaab County v Ben Hur Life Aia'n of 
Ciawfordsville, Ind, 149 SW2d 738, 286 Ky 
119 

§ 271. — Statiitoiy Validation 

page 11518 

2S US—State of Wash V Mancopa County, Ariz, 
supra, n 23 

Fla—State V Semmolc County, 153 244—Statev^Sara¬ 
sota County, 155 So 2d 343 
La.—Board of Trustees of East Baton Rouge Mbrty 
Rnance Authority v AH Taxpsyeta, App, 336 
So 2d 306 

Mm—Board of Sup'rs of Calhoun County v State ex 
rd Patterson. 40 So.2d 273, 206 Mm 443 
Tenn—Stone v Town of Crossville, 212 S W2d 678, 
187Teim 19 

30 Mm—Tonsmeire v Board of Sup'rs, Haniaon 
County, supra, n 28 

§ 272. — Proceedings to Deter¬ 
mine Validity 

page 1199 

40 Fla—State v Dade County. 70 So.2d 837. 

Ky—^BaHaxd County v Kentucky County Debt Gom- 
mrnion. 162 SW2d 771, 290 Ky 770—Lmeoln 
Nat Bank v County Debt ConumsMon. 172 
SW2d 463, 294Ky 642 

Mm—Love v Humphreya County, 200 So 245, 190 
Mm 363 

Old—Apidication of Oklahoma County Sewer 
Dm Na 4v 228 P 2d 999, 204 Okl 232 
W.Va—Sesaler v Partlow, supra, n. 2 
Pnrpoae <rf validatfon proceedings 
Fla—State V Suwannee Gofuity Devdcqimeiit Authori¬ 
ty of Suwannee Comity, 122 So 2d 190—State v 
Muatee Comity Port Anthonty, 171 So 2d 169 

Delay in authorizing fwiia^ held not to affect 
jnilidictlon 

Oa.—State v Chatham County, 119 SE2d 120, 103 
QaApp. 390 

Fla—l^ieer v. QIaoa, 367 So 2d 207. 

44 Miss—Love v Humphreys County, supra, n 40 
46 Fla—State v. Lee County, 199 So. 919, 145 Fla 
489. 

La—Oosmor, Inc v. Waterworks Dm Na 2 of Iber- 
villePaikh, App 'l Or, 414 S02d 819, afld 426 
So 2d 1336 

Old—AppEcation of Oklahoma County Sewer hup 
Dm No 4, st^na, n 40 
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ViMadoB hdd proper 
Fb—Mutm V Muatee Coanty. 265 So2d 702 
47. Jndgnuiit at to fiUdlty of bonda held 
proper 

Ky->W C Thoraboiph Co v Fuc«l Court oi Tngg 
Gouuty, 186 SW2d 185. 299 Ky S78—MiUer v 
Bredcuuidge County, 361 S W 2d 283 

Scope of Inquiry 

(2) Other cues 

Fla.—Wald v Sarasota County Health FacditieB Au¬ 
thority. 360 So 2d 763 

Qa—Maya v States 140 SE2d 223, 110 GaApp 881 
Ky-4jnooln Nat Bank v County Debt Commiaaion, 
172SW2d 463, 294Ky 642 
Mb—SL Lous County v State Highway C ommw a io n. 
409SW2d 149 

page 1200 

53. Defanae repreaeiitation held Inadequate 
Ky—Hale v Ffacal Court of Fblton County, supra, n 
4. 

QneftiOM of Crot 

Fla.—Motes v. Pntnani County, 196 So 465, 143 Fla 
134—State v Manatee County Port Autbonty. 171 
Sold 169 

CoDateial attack on bond laane not pemitted 
Fla—Wald v SaiaatMa County HeaUh Faedities Ao- 
thorny, 360 So 2d 763 

Mm.—bi re Vahdatioii of $175,000 General County 
Ftnuhng Bonds, Jadcson County, 185 So2d 420 
55 Ky—Morgan County v Governor of Kentucky, 
lS6SW2d 498, 288 Ky 532 
la—Board of Trustees of East Baton Rouge Mortg 
Fhianoe Authority v AH Taxpayers, App, 336 
So 2d 303 

Mm—Love v, Humphreys County, supra, n 40 

56u Necawary allegations 

(5) Other aHoBBtioiia. 

Fla.r—State v. Sawannee County Devdc^mient Anthon- 
ty of Suwannee County, 122 So.2d 190 

57. ComrtnrdaliM not anthoriaed 
Fla.—State v Florida Devdopment OammmiaD, 143 
So 2d 676 

Mattcra hdd not dtalhaigedile by denmrrar 
Ohio—Hmiuhon County v. Gkmd, 236 NE2d 803 
58 Fla.—State v Sooth Lake County Speeml Rood 
and Bridge Dutm Lake County, 198 So 832,145 
Fla. 210 

Mbs—Love v. Hump hr eys County, snpia, n 40 

NotlM bald anllldent 

(3) Other deewons^-County Debt Cmmnminn v 
Mosssn County, 130 S W2d 779, 279 Ky 476 

59. Mbs—Love v Humidixcys County, supra, n 40 
60 Ky-Spaikav Sparks^ 189 SW2d 354, 300 Ky 
392 

Mm^-Hi re Validation of Lmcbln County Fondmg 
Bondi, sopra, n Z 

Bntdtti on padtionar for wdUatton 

(1) Kyy—FPlton Ooimty Fbeal Court v. Southeni 
BcH Tdcphone St Tdegnph Co, 146 S.W2d 15, 285 
Ky 17. 

6t Mattm bald wHUn tenea 
Fb^—Manatee Cbanty v States 190 So 687, 139 Fb 
53a 

pagal201 

62. BvidcMO hdd inaafllclaBt 

(4) Other matters. 

Va—Flnrflut County Taxpayen Albaiioe v. Board of 
County Si 9 *rs of Fan^ County, 117 SE2d 753, 
202 Va. 462 

EvidMMa held aafBdBBt, ate. 

(1) Fhu-State V Dade County, 142 So 2d 79 
Ga^-Mkysv Staley 140SE2d223, 110 Ga.App 881 

(2) To author is e judgment hivaBdatiiig boo^r-Ma- 
natee County v Sti^ supra, n 61 

20CJ.S 1086PP.-0 


Ky—Lincoln Nat Bank v County Debt Commission, 
siqna, n 40 

Va.—Fairbx County Taxpayers AUiance v Board ci 
County Sup*rs of Fair&x County, 117 S E2d 7S3, 
202 Va. 462 

(3) Other evidence 

Ark—Adams v Tackett. 365 SW2d 125, 236 Ark 
171 

63. Ky—Cmannah, NO &TPR Co v Kmman, 
132SW2d73S,280Ky 148—Morgan County v. 
Governor of Kentucky, supra, n 55 

Mm—Love v. Humphreys County, supra, n 40 

66 Fb—Lipfbfd v Hams, 212 So2d 766 

Mm—Love v Humphreys County, supra, n 40 

Dedsion of flnaiica ofBcer 

Ky —County Ddit Commmxm v Morgan County, 130 
S W2d 779,279 Ky 476—Morgan County v Gov¬ 
ernor of Kentucky, supra, n 55—Lmedn Nat 
Bank v Camty DeU Commission, snpra, n 40 

71 Mm—In re Validatum o( $50,000 Serial Funding 
Bonds ci Cbrke County, 193 So 449, 187 Mm 
512 

72 Ky—LmcobNat Bad: v. County Debt Owimis- 
SKm, supra, n 40 

Utah—Allen v Tooeb County, 445 P 2d 994, 21 
Utali2d383 

74 Ky—Morgan County v Governor of Kentucky, 
supra, n 55. 

76 Utah—Allen v Tooeb Comity, 445 P2d 994, 21 
UtBli2d383 

Wash—State ex rel Tm^yers of Pierce County v 
Remami, 190 P.2d 95, 29 Wash 2d 843 

page 1202 

77 NY—Bbmquistv Orange County, 332 NYS 2d 
546, 70 Miscld 244 

§ 273. Constructioii and Operation 

79 US —State ci Wash v. Marax^ County, Anz., 
supra, n 23. 


Term—Jack’s Cookie Corp v. Gibs Ccnmty, 407 
SW2d446.219TeQn 131 

81 Ab—Han V Underwood, 63 So 2d 683, 258 Ab 
392 

Ky—Pubdu Coonly v Ben Hor life Ass’n of Crsw- 
fbrdsville^ Ind, nqna, n 25 
Mm—Williford v Board of Sup’is of Perry County, 
138So2d 299, 243 Mm 304 
Wash.—Keck v Yakima Sav ft Loan Ass’n, 295 P. 
483, 160 Wash 430 

Under Cibimly Reindnuieiiieiit Act 
SC—Chesterfield County v State Hi^iway Departr 
meatofSoiithOardina,3SE2d686, 191SC 19 

Ebwnptton from ftderd taxation 
Fb.—State v Dade County, 250 So.2d 875 
84 Mb—State ex rd St Charles County v Smith, 
152S.W2d 1, 135 ALJL62S 
Tex—Amencan United Life Ins Co v Wood County, 
CivJkpp, 213 SW2d 324, err ref 

Tex—Gavm v Potter County, QvApp, 187 S.W2d 
70S, err. lefi 

86 US—Shaffer v. Wolfe County, Ky., DC Ky, 69 
FSupp. 149 

Ky—Pobda County v. Ben Bur Life AaS’n of Craw- 
fordsville, Ind, supra, n. 25 
Tex—Adams v MbGiU. supra, n 7—Hexar County v 
Mmm, 157 S.WJd 134, 138 Tex. 99, 

88. Tex—Adams v. McGill, sopra, n. 7 

page 1203 

90 TcK-^Adamsv.McOill,146S.W2d332,tBsr ret 
9!2. Snbrogdion of hiddera to enditon^ rigbta 
U.S—Gfik^ie V. Ydl County, Ark„ CCAAxk., 124 
F2d632 ' 
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§ 275. Sale and Transfer 

99 Oa—Litubey v OuU, 229 SE2d 354, 237 Ga. 
567. 

Md.—Wibon V Board of County Com*is of Ancgny 
County, 327 A.2d 488, 273 Md 30 
NM—State ex rd Bd of County Gom'n of BenahDo 
County V Montoya. 575 P2d 605, 91 NM. 421. 
Tex—Edwards V DaUas County, OvApp, 232 SW2d 
262—Gordon v Commmioaers’ Court of Jefferson 
County, Civ App, 310 S W 2d 761, err ref no rev 
err 

Va-Milbr v Ayres, 175 SE2d 253, 211 Va. 69 
NagothdiiUty 

Ky—Pulaski County v Ben Hnr Life Ais^ of Craw- 
fofdsvilb. bid, 149 SW2d 738, 286 Ky 119— 
Tandy’s Ex’ts v Cbriide Ooimty, 178 S.W 2d 591, 
296 Ky 743 

Leaseback 

Tex—Sullivan v Andrews County, CreApp, 517 
S W 2d 410, err ref no rev err 

1 Ark--GSmp8terv Sanderlin. 208 SW 2d 16,212 

Axk 665 

2 US—Pulasla County v Eichstaedt, CCAJCy, 

llOF2d79 

La.—State ex rd Cottonport Bank v Avoydles Pamh 
Police Jmy. 10 So 2d 773, 201 La. 966—Langley v 
Police Jury of Calcasieu Pandi, App, 201 So2d 
300, wnt lef. 201 So 2d 521, 250 La. 1034 
Tex—Lookhaxt v A. W Snyder ft Co. 163 S.W2d 
385, 139 Tex 411 

Statate aathorlziiig pwrhaas by state agency of de- 
fenlted bonds held vshd^-Chestexfield Oonnty v State 
Highway Department of South Camhna, 3 8E2d 686, 
191 SC 19 

page 1204 

4 Old—Kansas Qty Southern Ry Co v Adair 

County, 126 P2d 714, 190 QkL 685. 

5 Fb—Hand! V Lake County, 199 Sa 491,145 Fb. 

429 

Tex—Lockhart v, A W Snyder ft Co, QvApp., 159 
S.W.2d 132, mod on oth gids 163 SW2d 385, 
139 Tex 411. 

6 Ky —Andenon v Wayne County, 221 S W2d 429, 

310 Ky 597 

8. ABocatton of expenaea 

(2) Smee the publication of Corpus Jam Seci m d um , 
Max^ V. Board of Supemsocs of Yuma Cbanty, 172 F. 
285, 19 Axiz 488, has been ovennkd with respect to 
brokerage fees, the oouit holdmg that such fees are 
payabb out of the proceeds of bonds. 

Anz.—Ooren v. Buena High Sdiool Dist of Coduae 
Goonty, 372 PJd 692, 91 Ariz 348 

9 NY—Magnotta v Gedach, 93 NE2d 569, 301 

NY 143. I 

Agreearont to compewaate bMdar 
Tex.—Lockhart v. A W. Snyder ft Qx, QvApp, 159 
SW2d 132, mod on oth grds. 163 S.W2d 385, 
139 Tex 411. 

10 OH—Kansas Qly Sonthem Ry. Co. v. Adam 
County, eepn, n 4 

16, Prtvtoe aak coatoUaMe wlto att^ 

bma—WIclKy V. Mutaatme County, 46 N W 2d 32.242 
Ibwa 272 

page 1306 

20 Tfy rnlatM County v. Ben Hur Life Aai^ of 
Qawfordsvffle, bid., 149 S.WZd 738, 286 Ky 
119. 

la UX-H E. Crammer ft Co. v Nuveen, CCA. 
m.. 147 F3d 3, 157 AJLR- 739 

29. 

U3—R. E, Qimimer ft Co y. Nnvpeii, siqira, n 24 
36. Comrtttit t toaal provirioa c ouitr aed 
Fhk^-Qty of Mwm V Stale, 190 So 774,139 Fb. 598 
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38. No liability ehown 
US—Btadford Sccuntw Prooettmg Servicea. Inc v 
Fust Nat Bank of SduUer Park, DCIU, 532 
FSuiv 1 

43 Tex—Lockhart V A W Snyder & Co , supra, n 
5 

45 Tex— Lockhart V A W Snyder ft Co, supra, tt 
2 
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55 U.S—Letdier County, Ky, v De FOe^ CCA 
Ky„ 151 F2d 987, 

Fla.—State v Florida Development Co nnmanon , 143 
So 2d 676 

Ky—Sfaaw v Fiscal Court rf Graves Ooonty, 155 
S.W2d 856, 288 Ky 215 

Mich.—Alan v. Wayne County, 200 N W 2d 628, 388 
uu* 2ia 67 A LR3d 1079, adhered to, rdi den 
202 NW2d 277, 388 Mioh 626 
Tex-Norton v KUbet^S County. 231 S W2d 716, 149 
Tex 261 

Oaer atatntory proyiakkns con^^ 

(5) Other statutes. 

Ala —Hall v, Underwood, 63 So 2d 683, 258 Ala 392 
Am—Manoopa County v Osborn, 136 P 2d 270, 60 
Ariz 290 

Fla^^Spidvogel v Brevard County, 192 So2d 282 
SC—Chesterfidd County v State Highway Depart¬ 
ment of Sonfli Carolina. 3 S E 2d 686, 191 $ C 
19-Elliottv 156 SB 2d 421.250 SC 75 

Tex,—Coduan County v Mun, 172 S W 2d 689, 141 
Tex. 398—St Paul Pure ft Marme Ins Co v Garza 
Oouaty,215SW2d644^err ref 

56, Cal—^Lord v Lund, 235 P2d 609, 106 CA2d 

66a 

Fla,—State v, Fmdlas County, 36 Sa2d 2t6r 160 Fla 
549 

Ky— Phlton County Pkcal Court V Southern BdlTeto- 
pbone ft Telegraph Go, 146 SW2d IS. 285 Ky 
17 

57. Cal—Mmtmier v Acquoxbon ft Imp Gist. No 
36 of San Diego County. 233 P 2d U3.105 CA 2d 
298. 

Tex.—State Nd. Bank of El Paso v Tairant County, 
199 SW 2d 152, 145 Tex,-511 
59 Texr-Bexar County v. Mamw 137 SW2d 134v 
138 Tex. 99. 

Fledge (tf ftmde aUoctted by it>te not aiitiKH 
fleed 

y. Board ofSuifiB of Feny Ooua^ 
138 So 2d 399, 245 Mm. 304v 

pegBl208 

69 Eflbct of atry at fbxmer ooqnty supra, n, 55, 
70, Tefc-IloadDlstNdl.WBwonGoan^ 

era, o. 55—Nestoo v. Tom Green County, 

supn. n 55—County v Security State Bndc 
Tvimr, CSvJVpp, 207 S,W2d 231. 

feabeeicerfMnftrteorpwfMoptnbOBd 

Tei^-Oaym v. Patter Oontty* Ov.A|ip. 187 S.W2d 
70Svar.ix£ 

74i. U5.F-4alGlier County. Ky., v. De Fb^ >upr% e* 
55 ‘ 

74 Kyj—Thndsfs Bx*ks v. Csilnle Oounty, 178 
S.WJ4 39U 296Ky,743 

77. U5,-lifetedidi v. Hmsbocougli Goua^r, Fla„ 
CCAJFbL, 127 F2d 916. 
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71 Wlnm heUm xMhoed to errhanee ila beuda te 
ntomlm bendib be wat not entitled to have them 
Mcvioed itom tonds lesidtmg Ihm tax to eeivte 

booda—CsxltDn v State cx.reL Stauth. 
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81 Fla—State v C^ealoosa Coun^, 76 So 2d 884— 
rw«ny > County Qvic Faahnes Authority v State, 

286 Sa2d 193 

C^—Okmulgee County Excise Bd v St LouioSan 
Fianosoo Ry Co, 309 P 2d 298 
Tex—Brown v Jeffenon County, 406 SW2d 185 
Retfrement of bonds from siiiidng ftind required 
Fit —Motes V Pntnsm County, 196 So 465, 143 Fla 

Wn—Imm^ v Qty Elkhom, 34 N W2d 101, 253 

Wis. 282 

Requiremait to make estim a te and levy 
Old—FtrttAm Bank ft Trust Co v Board of County 
ComVs of Blame County, 530 P 2d 121 

85 US—Rittenourev Charlotte County. CCAFla, 

109 F2d 476, cert den 60 SCt 71A 309 US 
677, 84 LBd 1021. reh den 60 SCt 886, 309 
US 699, 84 LBd 1037 
Payment to reserfe fimd not required 
Tenn-Jack’s Cookie Corp v Giles County. 407 
S.W2d446.219Teim 131 

84 Ohio—State ex rd Edwards v Board of County 
Com’fs, 212 N E2d 196, 4 Ohio Mac 221 

85 Ohio-State ex rd Edwards v Board of County 
Com’rs, 212 NE2d 196, 4 Ohio Mac 221 

Intenst hdd lUcgsHy released—^Ward v Roberts, 136 
SW 2d 549, 281 Ky 418 
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87. Unantboilzed exchange of sinking ftmd se- 
cmities 

Old—Fourth Nat Bank v Board of Com’rs of Ciaig 
County, 95 P 2d 878, 186 Old. 102 

§ 278. Actions on Bonds or Cou¬ 
pons 

97. Inddental matters 

US—Fnst Nat ot Columbus, Ohio v Obion 

Coun^. Tenn., DCTeun, 3 F2d 623 
I Ky—Pulasla County v Ben Hur Life Ass’n of 
Crawfordsville, Ind, 149 SW2d 738^ 286 Ky 
119 

page 1211 

6 Tex— Lockhitttv A W SnyderftCo, 163SW2d 

383, 139 Tex 411 

8 Ky —Tandy’s Ex’rs v Oulale County, 178 S W 2d 
591, 296 Ky. 743 

Offinr to redeem 

Ky—Tandy’s Ex’ll v Caiiale County, supra, 
page 1212 

33. Evidence ee tehH s hln g stogie estity 
Qd —Mdrumer v A eqnatti oo ft Imp. Dat No. 36 of 
Sen Dago County, 233 P.2d 113, 105 C A2d 298 

§ 279 . In General 
Library Retoences 
Counties ^190 et seq. 
page 1213 

43. Ala,—Jeifasen County v Qty of Brnmnghain, 27 
8 o 24 SH 248 Ak. 319 

HI_People ex rd Ram^ v GnlL Mobile ft O R. Co,, 

153NE2d841.15 IH 2d 126 
MiLp-Onffin v Anne Anmdd County, 333 A2d 612, 
25MdApp 115 

Ndb—Chicago, B ft QR. Co v Gosper County, 46 
NW2dl47, 153Nd> 805 

NJr-BaUwm Const Co v. Esmx County Bd of Taxa* 
tioii.99A2d2K27NJSupcr 240 
N.C-H«oca Coip y Ctoytoo, 178 SA2d 481, 27 
N.C 560^‘^^PI)eil of Martm, 209 S E2d 766) 286 
NC;66 

Or—Hteigen v Gleason, 339 P2d 108, 226 Or. 99 
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Tenn —State ex rd Anderson County v Aycock, 245 
SW2d 182, 193 Tenn 157 

Wash— Weyerhaeuser Timber Co v Rjes^, 97 PM 
IffTa 2 WsshM 304^ 126 ALR 882r-Pacific 
First Federal Sav ft Loan Ass’n v Pierce County, 

178 P M 351, 27 Wash M 347 

Wa-Tanckv Dane County Regwnsl Ptomung Com- 

nussion. 260 NWM 18, 81 WaM 76 
dl Ala—Court of County Revenues for Lawrence 
Cbunty V Rachardion, 41 SoM 749, 252 ^ 
403—In re Opinion of the Jiatioes, 42 So M 81, 

252 AU 561 

Ark-Rogers v Parker, 203 SWM 401, 211 AA 
957-nJeffery v Trevathan 220 SWM 412, 215 
Ark 311 

Fla-Crowderv Philhps, 1 SoM 629, 146 Fla 4^ 
Camasionv Paul. 53SoM304—CnyofOparLoo- 
ka V Metropolitan Date County, ^ 

755—Coe V Broward County, App, 327 So M 69, 
afrd,Sup,341SoM762,app after remand. App. 

358 So M 214v and 376 So 2d 1222 
Ga.-CominBS«)ncra of Chatham County v Savannah 
Elec ftPowerCo, 112 SEM 653, 215 0a. 636— 
Richmond County Business Ass’n v Richmond 
County, 165 SEM 293, 224 Ga 854 
Idaho—First American Tide Co of Idaho, Inc v 
dark, 576 PM 581, 99 Idaho 10 
m—Peoide ex rd Bergan v New York Cent R Co, 

64 NEM 895, 392 Ill 525 
Ky—Qty of Lexington v. Hager, 337 SWM 27 
La-Town of Abbeville v Police Jury of Vermilion 
Pansh. 22 SoM 62. 207 La 779-State ex rd 
V Qty of Baton Rouge, 40 So M 477, 215 
U 31S 

Md—Montgomeiy County v Maryland Soft Dnnk 
Ass’n, Inc, 377 AM486^ 281 Md 116 
N Y—Roosevdt Raceway. Inc v Nassau County, 271 
NYSM 6fil, 18 NYM 30, 218 NEM 539, 
motion den 274 NYSM 156, 18 NYSM 720. 
220 NEM 802, app dism 87 SQ 614> 385 US 
453, 17 L Ed M 510 

N.C—Atlantic Coast LmeR Co v Cumberland Coun¬ 
ty. 28 S,BM 238, 223 N.C 750—Adaatic Ooeit 
R, Co V. Bemifbrt County, 29 S E M 201,224 

NC 115 —Greensboro-High Pomt Airport Author¬ 
ity V Johnson. 36 SEM 803. 226 NC l-South- 
cmRy Co V Mecklenburg County. 56 SEM438, 

231 NC 148 

Obo—Ohdden Co v Olander, 86 NEM 1. 151 Ohio 
St 344v9 A.UIM515 

Or-Haugen v Gleason. 359 PM 108. 226 Or 99 
Fa.—North Side Laundry Co, v Board of Property 
A m« n t ,. Appeals end Review, 76 AM 656, 168 

FaSuper 64, a^,79 AM 419, 366 Pa. 636, app 
dkm n SQ^ 342 US 803, 96 LEd 608- 
Stteyle v Board of Property Assessment. Appeals 
and Review Allegheny County, 98 AM 410, fbO 
98 AM 413, 173 Pa.Supct 329—Guendn v Pd- 
ham,Elee Mte-^Corp, 2 PaDat ft Co 2d 802, 38 

Ene 'co 73—Petmott of Lelugb-Norlhampton An^ 

port Aufhonty, 16 D ft CM 30(^ 28 LAL J 11, 
50Mnn 45 

S C —^Leonard v Talbert, 71 S E.M 603, 222 S C 79 
Tenn—State ex rel Campbell County v. Ddmqoent 
Taxpayen of 1939, 191 SWM 153. 183 Tenn 
ffltiftr exf-teL Anderson Coomy v Ayoodc, 245 
SWM 182, 193 Tenn, 157—Ba^ V, Brooms 
409 SWM 354, 219 Tenn 264 
Tex —Guena v. Rodngoei, Giv.Ap|»i, 274 S WM 715, 
err reL no eev. err 

'^own'* tf bodi incoiporated and an- 

incorpontod towns 

Iilo—Yanbmdffliham v Reosganued School Dist No 
Br-IV of Uymgi^ County, 243 S.W2d 107 

Cbarga held not tex 

yA— JmmJitay V Gouniy Corn’ll of Anne Arundel 
comity, 130 AM 297. 212 Md 536 
Ssititetlon to ad valorem and Ucaue taxaa 

Ky-Dnverv Sawyer.392SWM 52-Reav GaDatm 
County Fiaoal Court, 422 RWM 134 

No power to levy tax 

La,p.-8outhem Pac.,Ttenqi. Oo. v. JefhraoQ, pandi, 31S 
SoM 619 


195 So. 913,142 Pla. 725 



20 CJS 267 

Act not ultra Tfrti 

Md—Weaver v Pnnce George's Oonnty, 366 A 2d 
1048, 34 MdApp 189, afB 379 A2d 399. 281 
Md 349 

No itatntory antborizatloii 
Vt—Town of Stowe V Lamodk County, 362 A2d 1S9. 
134 Vt 402 

45 US—Pitts V Kunsmsn, CAPS, 363 F2d 841 
Ala.—Garrett v Colbert County Bd of Ed, SO So 2d 

Z7S, 233 Ala 86 

Anz—Manoopa County v Southern Pac Co, 162 P 2d 
619, 63 Am 342 

Cal—Three O Distillety Corporation v Los Angdes 
County, 116 P2d 143, 46 Cal App2d 498 
Fla—State ex rd Hurner v Culbreath, 192 So 81A 
140 Fla 634—WiUiama v Watson, 138 So 83,103 
Fla. 45 

m—Woodmen oi the Wodd Life Ins Soc v Cook 
County,53NE2d99A 322mApp 112.tnnsf 46 
NE2d 35, 381 m SS8 

Ky —Gtty (rf’Lexmgton v Hager, 337 S W 2d 27—Low> 
exy V Jeffenon County, 458 &W 2d 168 
Md.f-Sdineiderv Lansdak. 61A 2d 671,191Md.317 
Pa-Gom V SchuyDoIl County, 62 A 2d 922, 361 Pa. 
126. 

Teim—Kivett v. Runions, 231 S W2d 384^ 191 Tenn 
62 

Va—Board of Supin of Chesterfield County V Chester* 
fidd County Sdiool Board, 28 S B 2d 698, 182 Va. 
266—Fnnoe WiOiam County v Thomasott Park, 
Inc, 91 SE2d441, 197 Va. 861 

46 Ak—JefiSoton County v Oty of Birmingham, 
supn, n 43. 

Oa—Chamn v Bihb County, 216 S E.2d 230, 234 Oa 
282 

m—Woodmen of the World Life Ins Soc v Cook 

County, *upn» u* 43 

Neb—Chicago, B A QR. Co v Gosper County, su¬ 
pra, n 43 

Tenn—Ghicmiiati,NO ATP Ry Go v RheaCoun- 
ty,2SOSW2d 60. 194Tean 167 

47 Tex—Childress County v Schultz, Civ App., 199 
SW2d860 

EidiliiigMt 

Ala—RoOings v Marshall County, 82 So2d 428, 263 
Ala. 317. 

45 SC—Gaud v Walker, 33 SE2d 316, 214 SC 
431 

TemL—Stone v Norman, 130 S W 2d 101, 174 Tenn 
647 

49 US—Board of County Com'ra of Sedgwick Coun¬ 
ty, Kan V. US, 105 FSupp 995, 123 OQ 
304-^vcns V Wnght, DCVa., 320 FSupp 677 
Arib—Hunt v Norton. 198 P2d 12A 65 Ariz 1, 5 
AL.R.2d668 

Fk^Yon V Orange County, 43 So 2d 177 
Ga.—Conley HbnamgCoip v Colanan, 89 SE2d482, 
211 Qa. 835 

La^Town of Abbevdle v Police Jury of Venmlmn 
Parish, topri, n 44 

Nflv—GJ jS. cilei In Ckrk County v. CSty of Los 
Angetss, 263 P2d 216, 218,70 Nev. 219. 
Pa^Apfwal of Capital Bank and Tnut Co, 64 
Dwiph.Oo 383, aflGd 106 A.2d 220^ 378 Pa. 232 
Vtp-Town of Stowe v. Lamoflk County, 362 A 2d 159, 
134 Vt 402 

Waah-Carkmiea v WilUama, 458 P2d 280, 76 
WadL2d617 

WH-taMga V. Qty ofEOdioni. 34 N.WJd 101,253 
Wis 282 

Firaperty tnodda 

CbL—H oward v. Qty of Los Angdes^ 299 P 2d 294, 
143 CA^ 195 

Pa B erks County V Penn Ohio Sted Coip, 44 Berks 
Go, 189, 44 Mm. 126-Hu8hcs v. FarreD, 124 
A2d473, IBlPaEuper 3SS. 

IBs wot be eqpud end raffom ttrao^iMt 
eooBty 

NJ-Bkadiy v. Janes. 154 A2d 639, 37 NJAuper. 
316, 


"Now'* construed as not rettnetmg taxing power of 
county 

Mum—Oovenmentsl Research Bniean, Inc v St 
Louis County, 104 NW2d 411, 258 Mum 330 

Validity of itatote 

Fk—Broward County v Jams Devdopment Corp, 
App. 311 So 2d 371 

Ky—Lowery v Jefferson County, 438 SW2d 168 
50 Ak.—Opuuon of the Justices, 1 IS Sa2d 473, 270 
Ak 42 

Cal—Rohr Aircraft Corp v San Diego County, 336 
P 2d 321, 51 C 2d 739, revd cm oth gnk 80 S Ct 
1030, 362 US 628, 4LEd2d 1002 
Fla.—State ex id Dade County v Brauttgsm, 224 
So 2d 688 

Ga.—Eugenia Cotton Go, Inc v Cdumbus, Bd (^Tax 
Assesaon. 246 S E2d 418, 146 Oa App 396 
Idaho—First American Tule Go of Idaho, Inc v 
Oaik, 576 P2d 381, 99 Idaho 10 
Md —Weaver v Prmoe George's Coun^, 379 A2d 399, 
281 Md 349 

NJ—Msnk V Hbffinan, 209 A.2d ISa 87 NJSuper 
276 

N Y—Reb Co v Tompkins County Bd of Assessment 
Review, 417 NYS2d 788, 68 AD2d 374 
Pa —Evans v. West Nomtm Tp Mnniopal Authority, 
87 A2d 474, 370 Pa lS0-Mdk» Nat Bmk A 
Trust Co. V. Board of Property Assessment, Ap¬ 
peals and Review of Alleahcoy County, 97 A2d 
828, 374 Pa 480—Guerttm v Pdham Elec hHg 
Corp, 2 PaDtst A Co2d 802, 38 Ene Co 73 
SC—Parker v Bates, 56 SE2d 723, 216 SC 32— 
West Viiguua Pulp A Paper Co v Riddock, 82 
SE.2d 189, 223 SC 283 

Inlierait powier 

US—US V Board of Com'ii of Ftemont County, 
Wyo, CGAWyo, 145 F2d 329, cert den 65 
Sa 563, 323 US 804, 89 LEd 641 
m— McFaikne v Hotz, 82 NE2d 630, 401 Dl 306 
Statute held not unc oni tltnt i onal 
Cil—Chico Unified Sdiool Dist v Board of Sup’rs of 
Butte County, 84 CslRptr 198, 3 CA3d 851 
Ky—Boggs V Reep, 404 $ W2d 24 
La—Miller v Police Jury of Wadimgtoa Paxidi, 74 
So2d 394, 226 U 8 

St a t ut e held not eomtitiitioiial 
Ak—Jefferson County v Qly of Birmingham, 38 So 2d 
844k 251 Ala 634 

Qa—Kdky v Newton County, 32 S Eld 99, 198 Ga 
483. 

Ri^to tax not lost by orfoppd 
Kan—Shnver v Board of County Cam'll of Sedgwidc 
County, 370 P2d 124, 189 Kan 548 

AH taxes anthorixed to be lefied by mooidpah- 
ties 

Fla.' Bearden v Metropolitan Dade County, App, 2S8 
So 2d 344 

Idaho—Distnet Bd. of Health of Pubhe Health Diat 
No 5 v Chanoey, 500 Pld 845, 94 Idaho 944 

St a tat or y aatfaorlty via lenry, ss ssss a i iBt, ornser 

NY—Young Men's ChikttanAas'n V Roofaester Pure 
Waten Diet, 334 RYS2d 201, 44 AJ32d 219, 
affiL 334 N.E 2d 586, 37 N Y 2d 371, 372 N Y S 2d 
633. 
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52 Ak—Garrett V Cdbert Comity Bd. of Ed., so- 
pni,n 45. 

Mo.r-Aiit Nat BaiA of St Joaeph v. Bnchanan Goim- 
ly,205SWJd726.356Mb 1204 

Tenn—Baker V Hidcman County,47SW2d 1090^ 164 
Tom. 294 

Statntss bsid'not repealed 

Tenn^Troiitman v. Ciqipea, 212 S W.2d 33,186 Tenn 
459. 
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Owstitiitloiiallty of statnte exempting certain 
property 

US—US v 12a000 Acres of Land, DCTex., SO 
FSupp 734 

Tenn—Southern v Beder, 195 8 W2d 857, 183 Tenn 
272 

53 NC—Southern Ry Co v Meckknhutg County, 
supra, n 44 

CmstitiitioiiaUly of statnte excmptbig certain 
property 

SC—West Vugmia Pulp A Paper Co v Riddock, 
supra, n SO 

Dd—Board of Assessment Review of New Castle 
County V Silverbrodk Cemetery Co, 378 A2d 619 

More than one kind of tax held eontenplated 

La.—Liter v Qty of Baton Rouges 245 So 2d 398, 2S8 
U 175 

55 Ak—Newton v Qty of Tnscaloossi. 36 8o2d 
487, 251 Ak. 209 

FU—State ex id Seaboard Air Lme R. Go v. Gay, 35 
So2d 403, 160 Fk 44S 

Old—Qty of Ardmore V ExeneBd of Garter County, 
197 P 2d 961, 200 Okl 516 

Tenn—Crewse v Beder, 212 SW2d 39, 186 Tom 
475. 

IVesty profisions 

Gal—Scandmavian Airimes System, Inc v Lea Angdes 
County, 14 CslRptr 25, 363 P2d 25, 56 C2d 11, 
cert den 82sa 175,368US 899.7LEd2d94 

Tax plan not nnconstltntional 

Fk—Galknt v Stqihena, 358 So 2d 536 

Ky^lbkdawv Stephens, 507 S W2d 462 

56 Ill—Peopk ex rd Hargrave v Bahunore A OJL 
Co, 68 NE2d 768, 394 m 471—People ex id. 
Kramer v Chicago, B A Q.R Co, 134 N E2d 
335, 8 11126 382 

Mo—State ex rd and to Use of Benson v UmonEfea 
Co ofMo,220S.W2d 1, 359 Mb. 35 

Nd>—State ex rd Qqt of Omaha v Lynch, 151 
NW2d 278, 181 Neb 810 

Fa—Martmv Danko, 88 PhtsbLcgJ ^185, 3 F^LJ. 
73—United Laondisea v. Board of Property Aiseas- 
ment,Appeak and Review of Alh^Jieny County, 54 
A2d912,161 Pa5upar 412, revd on oth gids 58 
A 2d 833, 359 Fa. 195. 

Waih —Sallee v, Bngge Csmimg Co, 232 P 2d 81, 38 
Wadi.2d737 

Resohed in Ikfor of taxpayer 

Ga—Chamn v Hbb County, 216 S E2d 250^ 234 Qa. 
282 

57. Anz.r—Packard Contiactmg Co v Roberts, 222 
P 2d 791, 70 Anz. 411 

Mo^-State ex rd and to Use of Bcosao v Umm Elec 
Co of Mo, siqpra, n 56 

SD—OueagoANW Ry Go v. Gilbert, 166 N.W2d 
573. 84SD 37 

FttnlMlUe only 

Gd—Reynblda. v. Qty and County of San Ftanosco, 
125 QdRptr 673, 53 CA3d 99 

58 Ill—People ex rd Dooley v New York, C A St 
LR Go, supra, n 44—PSopk ex rd littk v 
Peona A E Ry. Co, 48 NE2d 518, 383 lU 79 

Ky—Umted Shoe Madmiery Corp v MeCeseken 
County, 265 SW 2d 929 

La.—Southern Pac Tnmtp Go v Jeffenon Pansh, 315 
So 2d 619 

Vs.—County Bd of Snp'ts of Faufex County v Anen- 
can Trader Co, 68 SE2d 115, 193 Va. 72. 

WiB—McDonald v Qty of Black River Falk, 16 
NW.2d410,246Wis 172 

59 SC—Evattev. Csss,39SE2d 638.217SC 62 

60. Dlaoetlon 

Ky.^Noctli East Coal Go. v. Johnson Conniy Fkod 
Court, 143 SW2d 1061, 284 Ky 121. 

VHmn nteoidnm not reqnirad 

N.Y—Cohn V. Board of Snp'is of Waixen County, 232 
NYS2d 229, 17 AJ>2d 104 alU 191 NE2d 
675, 13 NY2d 695. 24l N.YS2d 174 
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"One man, one Tote** principle 
OIiio-A*te ex rd Cooper v Warren, 271 N E2d 795, 
27 Ohio St 2d 47 

Verification of petition not raffident 
Ky—^BoardofEd ofWarren County v IHacal Court of 
Warren County. 485 S W 2d 752 

Insofllcieiicy of petition not cored 
Ky—Board of Ed Of Warren County v Fncal Court of 
Waxiea County, 48S S W 2d 752 

However, neither a referendum fea¬ 
ture of a bni proposing to authorize 
the levy of certain taxes in a certain 
county nor authorization to the govern¬ 
ing of the county to adopt and to 
continue or repeal certain taxes is un- 
constitutionaL**® 

613 Ala-^Opmion of the Jnsticea, IIS So 2d 475, 
270 Ala 42 

63 Atiz>--Packanl Contracting Co v Roberts, aiqira, 
n 57 

Ky—Bdl V Board of Ed of Barren County School 
DisL, 343 SW2d804 

Fa^^ppealofMestaMach Co, 32 A 2d 236, 347 Pa 
19I,revd onoth gtds 64SCt 908. 322 US 174, 
88 LEd 1209 

65 Anz—Mancopn County v Southern Pac. Co, 
snpra, n 45—City of Tucson v Tucson Sunshine 
annate Qub^ 164 P 2d 598, 64 Anz 1 

Fla.—Leev Atlantic Coast Line R Co. 194So2d252, 
141 Fla 545 

Pa^Appeal of Mdta Mach Co, supra, n 63 

66 Aric—McGhee v Glenn. 428 SW2d 258, 244 
Axle. 1000. 

Fla—Oements v Started. 12 So2d 578, 152 Fla 555 
m—Feople ez rd. Edwards v Chicago ft NW Ry 
Oo,6ZNE3d69S, 391 El 67 
Ky—FultoD County Fiscal Court v. Southern Bdl Tde- 
phone ft Tdegcaph Co, 146 SW2d 15, 285 Ky 
17 

Mwh.—Hnrooduitoa Metropolitan Authority v 
Boards of Supers of W^me, Washtenaw, Uving- 
ston, Oakland and Macomb Counties, 8 NW2d 
8 A 304 Micfa 328—Oakland County Taxpayers' 
League v Board of Supls of Oakland County, 94 
NW2d 875, 355 Mich 305 
Okl—Exoae Bd of Pottawatomie Comity v French, 
206 P2d203,201 0kI 380 
Pa^Appedof Mesta Madi Co,n 9 n,tt 63 
Va^WooEblk v Dnver, 41 SEJd 463, 186 Va 174 
Wash—State ex id Department of Fmanoe^ Budget 
and Bnimesi V. Thurston, 108 P 2d 828; 6 Wash 2d 
633 

^Otite cises. 

N,M^—Board of Doecton of Memonal Generel Hmpt* 
tal of Las Croces v. County Indigent Hoqntta 
aanns Bd. of Dona Ana County, 423 P,2d 994y 77 
NJd 475 

Exone Board of Grady County v. Onggs, 138 
P42d 829. 192 OkL 636i 

PWU15 

67 HL—People ex id Ihgnm v Lousville v NR 
Go. 62 NLE2d 699, 391 10 . 182 

MfariiMd Ady 

Nek-State ez leL Gby of Omaha v Lynch, 151 
Ny2d 278, 181 Nd> 8 ia 

6 B, Arm PerVatd . Conttactmg Co v Roberts, supm, 
n« 57 

No implied ni^ of prior bw 
,Ga^—JDecxtnr Tax Paycn league^ Inc. v. Adama, 226 
SE^69,236aa.871, 

70 Oolo.^'nhooovidi v. wnhami, 582 P2d 1051, 
196 Colo 14A ' 

71, Ml—Cfioflbi V, Anne Azundd County, 333 A3d 
112,25MdJkiip. 115 


72 Ala —In re Opinion of the Justices, 41 So 2d 539, 
252 Ala 194 

§ 280. Levy for General Purposes 

75 Cal —Placer County v Corm, 170 Cal Rptr 232, 
113CA3d443 

ni —People ex id Smith v Wabssh Ry Co, siqira, n 
44 

SC-Sbmto V Qty of Spartanburg, 51 S E 2d 95, 214 
SC H.S ALR2d863 

76 Oa —City Council of Augusta v Man^Uy, 254 
SE2d3I5. 243Ga 338 

77 Anz—Mancopa County v Southern Pac Co, 
nipia, tt 45 

78 Fla—Lanier v Bronson, App, 215 So 2d 776 
Idaho-nlustus v DeCouisey, US P2d 756, 63 Idaho 

29 

Dl —People ex id Thompson v Chicago ft N W Ry 
Co.74NE2d510; 397 ni 319 
ND—State ex id Strutz v Sbendan County, 295 
NW 487, 70ND 428 

Wis.—Unmega v Qty of Elkhom, 34 N W 2d 101, 253 
Wn 282 

Connty tobercnlosis sanitarium tax 
ni —People ex rel Waslsh v Illinois Cent R Co. 100 
NE2d 562, 409 lU 522—People ex id Lhnn v 
Chicago Title ft Trust Co, 100 N B 2d 578,409 lU 
SOS—Central Ill Public Service Co v Thompson, 
llSNE2d 888 , 1 IU2d468 
MisceUaneons taxes 

Ark—Woolaid v Thomas. 381 SW2d 453, 238 Ark 
162 

N J —Qty of Passaic v Qty of Chftmi, 93 A 2d 17, 23 
NJ Super 333, affd 97 A 2d 437, 12 NJ 467 
79. Constmctiott of water line 
S.C—Bratcher v Ashley, 141 SE2d 109, 245 SC 421 
80 Ala—JeSeison County v Qty of Birmingham, 
sniKa. n 43 

Cal—Cnvdlo ? San Dwgo Connty, 123 P2d 899, 50 
Cal App 2d 713 

Fla—Florida Power Corp v Pinellas Utihty Bd, 40 
So2d3S0;idi den 40 So 2d 844—Miller v Ryan, 
54 So 2d 60 

Ga—Bargev CBmp,70SE2d 360,209Qa.38-Rich- 
mond County Business Ass'n V Richmond County, 
16SSE2d 293, 224Ga 854 
HI-People ex id Thompson v Chicago ft N W Ry 
Co, 74 NE2d 510; 397 lU 319-PeopIe ex td 
Sweet V Central Dlmois PnNic Service Co, 268 
NE2d 404,48 m2dl45 

Ky—Qty of Richmond v, Madison County Fiscal 
Court, 161 SW2d 58, 290 Ky 293 
Md —Casey Devdopment Corp v hfontgomcry Coun¬ 
ty. 129 A2d 63, 212 Md. 138 
Ndi.—Petermn v Hancock, 54 N.W2d 85, 155 Nd> 
801—CRT Goip V Board of Etpuhzatioii, Doug¬ 
las County, no N W2d 194, 172 Neb 54Q 
Nil—Hinsdale V Cheshire Comity, 211 A2d40S, 106 
NH 330 

NJ—Qty of Passaic V. Passaic Comity Bd ofTixa- 
turn, 157 A 2d 825, 31 NJ 413 
Ohio—Cuyahoga Comity Bd of Mdital Retaidatum v 
Cuyahoga Comity Bd of Com’n, 322 NE2d 885, 
4 Ohio St 2d 103 

SC—Doran v Rdbertaon, 27 SE2d 7H 203 SC 
434—Shilfato y Qty of Spartanburg; mpia, n 75 
Tcnn—Cartw v Beder, 219 SWJd 195, 188 Tenn 
328 

Wis.—Buse V Smith, 247 N W 2 d 141, 74 Wit 2d 550 

Resohitlon conitnied 

Met—Prince George's County v Whiter 340 A 2d 236, 
275 Md. 314 

Tcx-^AH penons Interested m or Affected by T— 
of SeenntMi Etc v, Jeffereon County, OvApp, 
397 S.W2d 241, afid.. Sup, 406 S WJd 185. 

81. Mias^—Botad ofBtv'tB of Attala Coumy v. Bh- 
noit Cent R Go, 190 So 241, 186 Mua. 294 
NC^-Southein Ry. Co y Meqkknbmg County^^upra, 

Vk^WpoUbOc y Dnver, snpnw n 66 .' 


Wis —Immega v Qty of EUchom, supra, n 78 

82 Tenn—State ex rd Campbell County v Ddm- 
qnent Taxpayers of 1939, supra, n 44 

83 Ky—Nichols v Henry, 191 S W2d 93a 301 Ky 
434, 168 ALR 1385 

NC^amison v. Qty of Chariotte. 80 SE2d 904, 239 
NC 682 
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84 HI—Peopleex rd Nordstrom v ChicagoftNW 
Ry Co, 142 NE2d 26. 11 IU2d 99 

Wash —Weyeihaeuaer Timber Co v Roeasler, supra, n 
43 

86 Tenn —State ex rd Maynard v Amutrong, 292 
SW 2d 7, 200 Tenn. 191 

88 Pa —City of New Castle v Lawrence County, 63 
PaDist ft Co 363 

Prohibition is not violated, etc, 

(2) Other matters 

Ky —Johnson v Peak. 407 S W 2d 692 
89. Qrcnmstances as tost 
Tenn —McConnell v Qty of Lebanon, 314 S W 2d 12, 
203 Tenn 498 

90 Fla—State ex id Gibbs v Ooidon, 189 So 437, 
138 Fla 312 

Pa—In re McBride's Estate, 48 PaDist ft Co 367,91 
PittsbLegJ 377 

§ 281. Levy for Special Purposes 

94 Ala—Jefferson County v Qty of Bnmingham, 
supra, n 43—^In re Opmion of the Justices, 45 
So2d 771, 253 Ala 547 

Anz-Hunt v Norton, siqna, n 49 
Fla —State v Florida State Imp Commission, 47 So 2d 
627 

Oa—Qty Council of Augusta v MangeDy, 254 SE2d 
315, 243 Ga 358 

Dl—People ex rd Toman v 110 Soath Dearborn Street 
Building Corporation, 24 NE2d 373, 372 El 459 
—People ex id Heuer v Chicago, B ft 2 R Co, 
supra, n 84—People ex id Brenza v Gilbort, 97 
NE2d793,409 El 29 

Kan—Sossoman v Board of Connty Com*rs, 630 P2d 
1134> 230 Kan 210 

Ky,—Gardner v Magoffin County, 220 S W 2d 96, 310 
Ky 125—Lowery v JdfeiBOn County, 458 S W2d 
168 

Md.—Blumenthal v Cleric of Qrcnit Court ter Anne 
Anmdd County, 365 A 2d 279, 278 Md 398. 
Mum—Cdy of Maxihall v Pnbbc Enqi Rdumneot 
Aas^a,2i46NW2d572, 310Minn 489. 

NY—Ftaizerv Horan, 83 NY.S2d 887 
ND—Ophaugv HildtCi 42 N W2d 438, 77 N D 221 
Or—Union High Sdiool Dist No 3 Jt, -8 Jt, Waah- 
mgtofi, YanM and Muhnomah Counties v Jaroai, 
373 P2d 608, 231 Or 489. 

Pa—Kisderv Carbon County, 35 A 2d 733,154 Fa Su¬ 
per 299 

SC—Doran V Robertson, supra, n 80 
Tenn—Stone v. Notpiaii, 130 S.WJd 101, 474 Tenn 
647—Metropolitan Devdopment and Honamg 
Agency v. Leech, 591 SW2d427 
Tex-Mdnaon, v. Lane; QvApp. 157 kW 2 d 466. 
Utah—Brandi v Salt Lake County Service Area Nq 
2-Oottoiiwood Hm^ 460 P2d 814, 23 Utah 2 d 
181 

Wia—Immega v. CUy of Elkhom, nqxa, n 49—Mai^ 
shall Dramage DM v Featge; 74 NW2d 616,272 
Wis 114 

95 Anx^Hunt v. Norton, rapra, il 49 
Fla-State v Dade County, 234 So 2d 651* 

Ky—Boggs V Reep, 404 SW 2 d ^ 

SC—Doran v. Robedaon, anpea, n 80—Fowdl v. 
Diomas. 52 SE2d 782, 214 SC 376—Leonard v. 
Talbert, 83 SE2d 201. 225 SC 559—Bntdier v. 
Aahley, 141 SE2d 109, 245 SC 421 

Co n i tftothH m l req uli a uto irt bf gtottgg clilict Aa- 
hdd fwviplte^ 

ND-Bart v Bye, 76 N.WJd 139 
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AiMWiwul ooonty tax on properties 
N Y —Lazmek v County Legnlatme Oswego Coun¬ 
ty. 370 NYS2<1 595. 48 AD2d 588 
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96 Csl—^Erven v Riverside County Bd oi Sup’rs. 
126 CalRptr 285. 53 C A3d 1004 

Fk.—State cx id Oibbs v Qoidon, 189 So 437, 138 
Fh. 312—Rilei^ v Pmdlas County, 200 So 2d 
165 

Ky—Bog^v Keep, 404 SW2d 24 
Moot—State ex xd Siegfried v Cartion County, 92 
P2d 301. 108 Mont 510, 123 ALR 1456 
Nd) —Dwyer v Omahar-Douglas Public Bldg Commis¬ 
sion. 195 NW2d 236. 188 Neb 30 
NY—Toiav Regaii.387NYS2d 309.54AD2d46. 
aifrl 356NE2d276.40NY2d 837,387NYS2d 
832. app dism 97 Sa 1087, 429 US 1082, 51 
LEd2d 528. 

Ohio—State ex id Boaid of County Com'rs of Lucas 
County V Anstui. 110 NE2d 134^ 158 Ohio St 
476 

Old—State ex id Btonkenahip v Atoka County, 456 
P2I1537 

SC—Smith V Robertson, 41 SE2d 631, 210 SC 
99—Ashmore v Oieater Oreeavdle Sewer Dist, 44 
SE2d 88 . 211 SC 77. 173 ALR 397—Bolt v 
Cobh. 82 SE2d789, 225 SC 408 
Teon—Stone v Town of CrossviUe, 212 S W2d 678. 
187Tenn 19. 

Tex—Miller v El Paso County, Civ App. 146 S W2d 
1027,zevd onoth gidi 150SW2d 1000, 136Tex 
370 

Utah—Salt Lake Oty Corp v Salt Lake County, 550 
P2d 1291 

97 Oa —DeWitt v Ridimond County. 16 S E 2d 579, 
192 Oa 770 

96 Axk—Morton V Baker. 494 SW.2d 122.254 Aik 
444 

Cal—Wall V State, 167 P2d 740, 73 Cal App 2d 838 
Fb—State v Monroe County, 3 So.2d 754, 148 Fla 
111—State ex rd Kenney v Davis, 19 So 2 d 373, 
154 Fla 835—Diessd v Dade County, App, 219 
So2d 716, wnt discharged. Sup, 226 So 2d 402 
Idaho—Justus v DeCouisey. supra, n 78 
EL—People ex id Wangdm v Baltimore ft OSWR 
Co, 22 NE2d 699, 372 El 38—People ex xd 
Edwards v Chicago ft NW Ry Co. snpia, n 
66 —People ex rd Goodman v Wabash R Co. 
supra, n 78—People ex id Kramer v Chicago, B 
ftQR Co. 134 NE2d 335. 8 El 2d 382 
Ky—EUiott County v Duvall, 151 SWOd 1040, 286 
Ky 841—Holmes v Hume. 424 S W 2d 824 
Md—Oalblum v Board of Appeals of Montgomery 
County, 265 A2d 232, 258 Md 168-OnfBn v 
Anne Arundd County, 333 A2d 612, 25 Md App 
115 

Mb—Motley v Callaway County, 149 S W2d 875, 347 
Mb 1018 

RY^Hendenon v U Ouaidia, 48 N.YS2d 918, 182 
Misc 1071, afld 51 NYS2d 87, 268 AppDiv 
892, app. den 52 N YS2d 564^ 268 AppDiv 965, 
afiRl 61NJB2d456,294NY 728 
Old,—Lowden v SetiHnote County Excise Board, 93 
P2d 746. 185 Old 428 

SC—Cothran v MaHoiy, 45 SE2d 599, 211 SC 387 
Teon—Stone v* Norman, snpcs. n 48—State ex. id 
Mdleis Nat Ins Co v Fumbanks, 151 SW2d 
148, 177 Tenn 455 

Tex—Miller v El Faso County, supra, n 96 
Utah—Salt Lake Oty Ooip v Salt Lake County, 550 
P2d 1291 

Wadi—State ex id Cmikdiank v Baker, 97 F2d 638, 
2 Waah2d 145 

Wis—City of West AQis v Milwaukee County, 159 
NW2d 36. 39 Wis2d 356, cert den. 89 SCt 717, 
393 U.S 1004> 21 L.Ed2d707 
Wyo—Stateexid Albany County Weed and Pest Dist 
V. Board of County Com’is of Albany County, 592 
P2dll54. 

PbUce protoctiaii wflldii wimleiptltty 

Dd—Oty of Wilmmgton v Conner, 298 A 2d 771 


99 Ala—Court cf Cminty Revenues fbr Lawrence 
County V Rxchaidson, 41 So 2d 749,252 Ala 403 
Fla—Oessner v State ex rd Pierce, 191 So 694, 140 
Fla. 368 

Ga—Cobb County v AHeii, 226 SE2d 57. 236 Ga 
910 

El—Peotde ex rd Snuth v Wabash Ry Co, supra, n 
44—^Peode ex id Hempen v Baltimore & OR 
Go, supra, n 44—People ex rd Walsh v Elincss 
Cent R Co. 100 NE2d 562, 409 El 522 
Iowa—Isbell v Board of Sup’rs of Woodiuiy County, 
54 NW2d 508, 243 Iowa 941 
Miss—Chickasaw County v Gulf, Mobile ft Ohio R. 

Co, 15 So2d 348, 195 Miss 754 
Mo—State ex rd and to Use of Benson v Umon Elec 
Co ofMo, 220SW2d 1. 359 Mo 35 
Ohio—State ex rd Board of County Com’rs of Jackson 
County V Jenkins, 99 NE2d 179, 155 Ohio St 
402 

Tenn—Stone v Norman, supra, n 48—Cmonnati, 
NO ft TP Ry Co V Rhea County, 250 S W2d 
60, 194 Tenn 167 

Levy of tsxes wttiioat lliiiitatio& as to rate or 
amount not antiiorized 

MidL-^Alan v Wayne County, 200 NW 2d 628, 388 
Mieh 210, 67 A L R.3d 1079, adhered to, reh den 
202 NW2d 277, 388 Mich 626 

I m—Peo|de ex id Ross v Chicago, M, St P ft 

PR Co,44NE2d 566, 381 IE 58 

3 Fk—Alsdoif V Broward County. App, 373 So 2d 

695 

Ga—Ferguson v Leggett, 174 SE2d 913, 226 Ga 333 
El—People ex id Goodman v Wabash R Go, 70 
NE2d 718, 395 m 520 

4 El—People ex rd Goodman v Wabash R Co, 

supra, n 3 

5 Ga—^Bibb County v Hantxick, 86 SE 2d 511, 211 

Ga 429 

El —People ex rd Goodman v Wabaih R Co. supra, 
n 3 

WVa—State ex id Richardson v. County Court of 
Kanawha County, 78 SE2d 569, 138 WVa 885 

II Ak —^In re Opinion of the Justices, 41 So 2d 559, 
252 Ak 194 

Axk—Vandiver v Washmgton County, 628 SW2d 1, 
274 Axk 561 

El—Central El Public Service Ca v Thompson, 115 
NE2d 888. 1 El 2d 468 

Miss—Yazoo ft M VR. Co v Bohvar County, 191 So 
426, 186 Miss 824 

12 Mich —Huxon-Clmton Metropolitan Authoixty v 
Boards of Si^’rs of Wayne. Washtenaw. Ln^> 
ston, Oakland and Macomb Counties. 8 N W 2d 
84> 304 Mich 328 

—Suhlett V Oty of Tulsa, 405 P 2d 185 
W Ya—State ex rd Mercer County Court y, Ikitlow, 
45 S.E2d 506, 130 WVa 777, 175 ALR 813 

Water, sewer, drainage and reftue district 
N Y —Young Men’s Christian Aas’n v Rochester Pure 
Waten Dist, 354 N.YS2d 201, 44 A.D2d 219, 
affd 334NE2d 586,37NY2d 371,372NYS2d 
633 
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13 Ak—Baibour County Ho^ntal Ass’n v Hudson, 
54 So 2d 489, 256 Ak 238 

Axk—Sisco v Caudle. 198 S W2d 992. 210 Ark 1006 
—Campster v Sandeilln, 208 S W 2 d 16, 212 Ark 
665 

Fk—State v Sumter County, 60 So 2d 529 
EL—People ex xd Thompson v Ch ic a g o ft NW.R 
Co, 73 NB2d 418, 397 El 266 
La—Alan v Caddo Parish Police Jury, App , 234 So 2d 
203, wnt lef 235 So.2d 99, 256 U 75 
Neb—Satteriidd v Bntton, 78 N W2d 817, 163 Neb 
161—Geer>Mdkus Const Ca v Hall Oonnty MU^ 
Bemn Bd. 185 N W2d 671, 186 Neb 615 
SC—Powdl v Ihoniss, 52 SE. 2 d 782, 214 SC 376 
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Hospital 

(1) Ak—In re Opmion of the Jutboes, snpca, n 
11—Baiboor County Hospital Ais’n v Hadaon. 54 
So 2d 489, 256 Ak. 238 

Axk—Davis v Waller, 379 S WJd 283. 238 Axk. 300- 
Raney v Raulaton, 385 S W2d 651, 238 Axk. 875 
Fk.—State v Okaloosa County, 76 So.2d 884. 

El —People ex xd Kxaxner v Chicago, B ft Q.R. Co, 
134 N£ 2d 335, 8 El 2d 382 
SC—Gilbert v Bath. 227 SE:Zd 177, 267 SC 171 
Jail 

Vl—T own of Stowe v Lamoilk County, 362 A 2d 159, 
134 Vt 402 

16 El—People ex rd I>iiguay v New York Cent R 
Co. 104 N£26 765,411 111 584 
18 Anz.—Manoopa County v Southern FSc Co, 
162P2d619,63 Aiiz 342 

Oa—Lomax v McBiayer, 286 SE. 2 d 35, 248 Ga. 753. 
43CJ p 289 note 55[e] 

20 m—^People ex id Brenza v Andexson, '103 
NE2d 629,411 El 252 

23 Ak—Court of County Revenues for Lawrence 
County v Richardson, 41 So 2d 749, 252 Ak 
403—Ahdor v Mbbik County Commission, 284 
So 2d 257, 291 Ak 552 

Anz —Manoopa County v Southern Fac Co, supxa, n 
18 

Ky—Fuhon CountyFkcalCourtV Southern BdlTde- 
phone ft Tdegraph Co, 146 S W2d 15, 285 Ky 
17—The Governor and Wdfo County, 163 S W 2d 
485, 291 Ky 267 

Tenn —Stone v. Norman, 130 S W 2d 101, 174 Tenn 
647 

24 Ky—OnfBnv Clay County. 201 SW 2d 733, 304 
Ky 592 

25 Mam—Yazxx) ft MVR Co v Harvty, 196 So 
512, 188 Mus. 665 

26 El—People ex rd Highamith v Jeflerson County, 
230 NB 2d 480, 87 El App 2d 145 
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27 Fk—State V Anna Mana Island Eronoa Prevail 
turn Dist, Manatee County, 58 So 2d 845 

Various other taxes may be levied 
for spedfic purposes.^’ 

283. Pardune of equipment 
Ga-Wolfe V Hufi; 205 SE2d 254, 232 Ga. 44^ app 
after remand, 210 S.E2d 699, 233 Ga 162 

29. Wages of township ofScers 
m—People ex xd Ndson v. Trustees Central M(g 
Dist, 95 NE2d 421, 407 El 291 
30 SC—Panottv Oouiclin,32S.E2d H 20 SSC 
364 

39 Ga-CobbCounty V Allen. 226 SE2d 57, 236 
Ga 910 

§ 282. Amount of Levy 

Wyo—CJJ5. bkek letter smuary qwifad la State ex 
td Albany County Weed and Pest Dist y Board 
of County Com’rs of Albany County, 592 P 2d 
1154, 1158 
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44, SBght variance permitted 
La—Qtiea Service Od Co v Carter, 175 So2d 288, 
247 U 974 

45 Ala.— CJ3. cited k Court of County Revenues V 
Richardson, supra, n 23 

Flo—Consolidated Naval Stores Co v Hendry, 30 
So 2d 617, 158 Fk 865 

Acenmniatfon for ftitnre needs impozper 
La.-^Cttie 8 Service Qd Go v Garter, 175 Sa2d 288, 
247 La 974 

47 Axul—M anoeq^ County v Southern Fee Co, 
supra, n 18 
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Aric—S moo V Gujdle, npn, n 13~Rogers v Parker, 
203 S W2d 401, 211 Ark 957'—Gampater v Sand- 
etim, supra, n 13 

Cal—Snnjna v Los Ang^ County, 217 P2<i 936, 35 
CSl2d 303, oert den 71 SQ 207, 340 US 891, 
93LEd 646,»h den 71 Sa 291, 340US 916. 
95LEd 662 

Fla—C on s oli da t ed Naval Stores Go v Hendry, supra, 
n 45 

m—PeopIe ea rd Becgan v New York Cent R Co, 
64NB2d 895, 392in 525-People ex id Good, 
manv WalMsk R Co, supra, n 3 
Ohio—Board of Education of Elevdand Heights City 
School Dist V Evatt, 25 NE2d 453, 136 Ohio St 
283 

OU—TdlaaCounty BxoaeBoard v Texas-Empne Pipe 
Line Co, 106 P 2d 792, 188 Okl 128—Tuba Coun. 
ty Exase Board v Kum, 106 F,2d 795, 188 Okl 
223 

Va.-Oty of Roanoke v Hill, 70 SE2d 270, 193 Va. 
643. 

48 m—Peo^exid Kramerv Oucago, B AQR 
Co, 134NE2d 335, 8 lU2d 382 

NY—Qty of Beaooo v Dutchess County, 139 NY 
S2d 462,285 AppDiv 1050 

49 Qa^Bnck v Chappell. 27 SE2d 38, 196 Qa 
567 

ni—Peo|de ex tel Bergan v New York Cent R Co, 
sapni,n 47 

52 Fla—Btateex rd Dade County v Didonson, 230 
So 2d 130 

m—People ex xd Nordstrom v Chicsgo, B A QR 
Co. 155 NE.2d 649, 15 m2d 602-People ex rd 
Rose V New York Cent R Co, 174 NE2d 809, 

22 m 2 d 266 

Kan—Lowden v Oarvie^ 103 P 2d 832, 152 Kan 388 
Ky^Miks V Lee, 143 SW 2d 843.284 Ky. 39^W C 
Thombnigh Co v Fiscd Court Txigg County, 
186 S.W2d 185, 299 Ky 578-Fl<vd County v 
Kentudky-West Vuguua Qas Co, 407 S.W 2d 721 
Neh—Chicago^ R A QR. Co v Gosper County, 46 
N.W2d 147, 153 Neb 805 

Okl—McVicker v. Board of County Com’n of Caddo 
County, 442 P 2d 297 

SD—Chi^&NW Ry Co. v Odbert, 166NW2d 
573, 84SD 37 

Tex—Bexar County V Mann. 157 SW 2d 134, 138 Tex 
99 

Wya—Board of County Com*rs of Albany County, v 
Whiter 335 P 2d 433, 79 Wyo 420 
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54v DU-People ex rd Ross v Chicago, B A QR 
Go.45N.E2d633,381 El 374 
55. m— People ex rd Rose v New York Cent R 
Co, 174 NB.2d 809, 22 jQUd 266 
56 DL—People ex xd Goodman v Wabash R Co, 
supni, n 3—People ex id Nordstrom v. tTnnago 
A NW Ry Co, 142 NE2d 26, 11 IU2d 99 
58, Ark^-Cwipster v Sanderim, supra, n 13 

60 Ky—^Dum v Marshall County Hoqutal Dist of 
County of Marshall, 543 S W 2d 767 

61 m—People ex xd. Toman v Dunkixk Bdg Trust, 

36 NE.2d92Q. 377 01 459 

64 WpVa—Appalachian Power Go v Coun^ Court 
of Mercer County, U8SE.2dS31.146 WVa 118 

pass 1222 

66 El—People ex xd. Toman V. Dunkirk Bldg IViist, 
supra, n. 61. 

Thnn.—State ex rd. Anderson* County v Ayoock, 245 
SW.2dl82, 193Tenn 157 

67 EL—People at rd Buikhdder v Peoru A & Ry 
Co, 30 NEld 651, 375 EL 197. 

Ky—Fulton County Rucal Court v Souther BeU Tele¬ 
phone A Tdepaph Co, supra, n 23—Gtiflln v 
Chy ainiay,uupn,n. 24 —Rodgpta V Onttouien 
County, 337 SW 2 d 728 

OkL—Application of Le Flon County, 105 P 2d 240, 
187 Old 630 

Wash.—Boddy v Speda, 69 P2d 830, 190 Wash 596 


68 Ark—Smart v Alexander, 144 SW2d 25, 201 
Ark 211 

ni—People ex id Burkholder v Peona A E Ry Co, 
supra, n 67—Peoide ex rd Nordstrom v Chicago 
ANW Ry Co.l42NE2d26,nEI2d99^Peo. 
pie ex rel Ramey v Gulf, Mobile A O R Co, 153 
NE2d841. 15 Ill 2d 126 

N C—Southern Ry Co v Cherokee County, 10 S E2d 
607, 218 NC 169 

(Bd —Tuba County Excise Board v Texas-Empire Pipe 
Lme Co, supra, n 47—Tuba County Excim Board 
V Kura, supra, n 47 

SD—Chicago ANW Ry Co v Gilbert. 166NW2d 
573. 84SD 37 

Tenn.—Stone v Norman, supra, n 23 
Wash —Weyerhaeuser Timber Co v Roesaler, 97 P 2d 
107a 2 Wash 2d 304, 126 ALR 882 
61 CJ p 153 note 76 

Rate antiiorized when levy is made governs 
El —Pei^leex id Hnnpenv BahuuoreAOR Co, 42 
NE2d 69. 379 Ill 543 
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71 El—Peo|^ ex rd Toman v Dunkixk Bldg Trust, 
supra, n 61 

Miss—Yazoo A MVR Co v Bohvar County, supra, 
n 11 

SD—Chicago ANW Ry Co v Gilbert, 166NW2d 
573, 84SD 37 

Tenn—Stone v N<»nan, supra, n 23 
Levy to pay in d e b tedn e ss antedating limitation 
(3) Refunding bonds are entitled to same privilege— 
Eaton v Thunton County, 95 P2d 1024, 1 Wa8h2d 
178 

72 Aik —Campster v Sanderim, supra, n 13 
WVa—Rad v Brooke County Court, 3 SE2d 226, 

121 WVa 227 

73 El —^Pa^e ex rd Ross v Chicago, M, St P A 
P R Co, supra, n 1 

Nd>—Chicago, B A QR. Co v Gorier County, su¬ 
pra, n 52 

El—Peqple ex rd Garter v Touchette, 125 N E 2d 473, 
5E12d303 

Duty to extend tax to ^pthmrity amoimt 
76 El—nPeopleexrd N o r ds trom v Chicago ANW 
Ry Go, 142N£2d26, 11 E12d99. 

Nd) —Chicago, B A Q R Co v Go^iier County, su¬ 
pra, n 52 
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80 SD—Rosdiud Lurnber A Coal Co v Ryan, 289 
NW 81, 67 SD 72, foil 289 NW 85, three 
cases, 67SD 80,81,289NW 86, three cases, 67 
SD 83,84,289NW 88, time cases, 67 S D 85, 
86, 289 K W. 89, three cases, 67 SD 86, 87, 290 
NW.239,67ED 131, 290N W 24a 67 SD 82, 
83, 289 N.W. 87, three two cases, 67 SD 132 

82 Jw i im i iat fer eaq^enaa —ndate ri ly tacnrred under 
constitution is not withm but other 

cases are wnhm limitation—Le Flore County Ex- 
ciae Board v St Loms-San Raneiaoo Ry Co, 93 
F2d 1087, 185<Bd 440 

85 (BcLr-City of Ardmore «. Bd of Oarter 
County, 197 P 2d 961,200 Okl 516—Tuba Coun¬ 
ty Exase Board v Korn, 106 P2d 795, 188 Okl 
123 

Allocathwi to each imneeemary 

Old—State ex id Qty of Mangom v Greer, 111 P2d 
178, 188 Okl 504 

90. F^sctloiia of cents 

Cd—Southern Service Co v Los Angdes County, 82 
P2d 397, supen 97 P2d 963, 13 Cd2d 1, app 
dism 60 set 979, 310 US. 610, 84 LEd 1388, 
lefa den 60 SQ 1086, 310 UE 658, 84 LEd 
1421 

81 Fla-"Cons ol idated Naval Stores Co. v, Hduliy, 
siqpn, n. 45 

Ohio—State ex rd Board of Cemnty Gom'rs of Lucas 
County V, Austin, 110 N.E2d 13A 158 Ohm St 
476 
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S D—Lasdl V Yankton County, 295 N W 283, 67 S D 
507 
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92 Anz.—Mancopa County v Southern Pac Co, 
supra, n 18—Hunt v Norton, 198 P 2d 124w 68 
Anz 1, SALR.2d 668 * 

Cal—Southern Service Co v Lot Angdes County, 
supra, n 90 

Fla—Consolidated Naval Stores Co v Hendry, supra, 
n 45 

Wash -Weyerhaeuser Timber Go v Roesder, supra, n 
68 

93 El—People ex rd Rockwdl v Chicago, B A 
QR Co, 53 NE2d 959, 386 El 114 

95 El—People ex rd Rockwdl v Queago* B A 
Q R Co, supra, n 93 

Ohm—Board of Education of Gevdand Qty Sdmol 
Dirt V Qty of Shaker Heqlhts. 32 NE2d 11, 137 
Ohm St 597 

96 Ohm—Stntch v Budiget Commission of Qaik 
County, 45 N E 2d 601, 140 Ohio St 495 

Okl —Qty of Ardmore v Excue Bd of Garter County, 
supra, n 83 

97. Eedmate and lavy for irinktng ftmd pnr- 
etc* 

Cal—Southern Service Go v Los Angeles County, 
supra, n 90 

98 Wadi —Wqieiiiaeiiser Timber Co v, Roesder, su¬ 
pra, n 68 

What is ampins 

(9) Other cases—Standuh Pipe Lme Co v. Oklsr 
homa County Excise Board, 141 P 2d 281, 193 CBcL 130 

page 1226 

99. Particiilar sources of revenne or income 

(1) Sonthera Service Co v Los Angdes County, 
supra, n 90 

1 Gd —Southern Service Co v Los Angeles Goimly, 
82 P2d 397, aidu 97 P2d 963, 15 Cd2d 1, 
app dism 60 SQ 979, 310 U.S. 610, 84 LEd 
1388, rdi den. 60 SQ 1086, 310 US 658, 84 
LEd 1421 

Mont—Great Northern Ry Co v Phillis County, 118 
P2d754k 112 Mont 542 

5 Cal—Wall V State, 167 P2d 74a 73 GdApp2d 
838 

NY —Cohn V Board cf Sup'rs of Warren County, 232 
NYS2d 229, 17 AD2d 104, add 191 NE2d 
675, 13 NY 2d 695, 241 NYS2d 174 

§ 283. Levy Proceedings 
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iO Aik—Prewitt v Warfidd, 136 EW2d 238, 203 
Ark 137—Layne v Strode, 317 SW2d 6, 229 
Axk 513 

15 Csl—OnfBth Co v Bdehez, 172 P2d 511, 76 
CdApp2d 155 

El—Peo^exrd Wangdm v Baltunoce A OSWR 
Co, 22 NJB2d 699, 372 EL 38—People cx xd 
Rockwdl V Chicago, B A QR. Go, 53 ND.2d 
959, 386 EL 114 

Miss —Gulf A Sup Idand R Go v Harnaon County, 4 
So 2d 717, 192 Mias 114 

NJ —Qty of Fassam V Qty of Oiftoii, 93 A2d 17,23 
NJSuper. 333, affd 97 AM 437, 12 NJ 467 
NY—People ex rd Gdderazzo v, Stmer, 60 NYS2d 
502, affil. 62 NYS2d 367, 270 AppDiv 1019, 
app den 63 NYS2d 84a 270 AppDiv 1046 
Ohm—Knuey v. Bower, Sup., 68 N 317,147 Ohm 
St 66. 

Sitting at **regiilar term*' 

Tex-landa v State, OvApp, 131 SW2d 321, err. 
dum.judg correct 

IhvaUd requirement 

Tex—Cramer v, Sheppard, 167 SW2d 147, 140 Tex, 

171 * " ( > I* 
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Sidmmstoii to toten 

HI—Central HI Pnbhc Service Co v Thompeon, IIS 
NE2d 888, 1 H12d468 

Sflflolntioitt hdd adopted In accordance with 
antliorized procedore 

NY—Cohn V Board of Sop’n of Warren County. 232 
NY.S2d 229, 17 AD2d 104, aHd 191 NE2d 
675, 13 NY2d 693, 241 N YS2d 174 
16 Fla—Pocey v WakoHa County, 3 So 2d 799, 148 
Fla IIS 

18 HI—People ex lel Lunnv Oucapo Title ft Trust 
Co. 100 N^2d 578, 409 HI SOS 
Mb —Long V City of Indqiendenoe^ 229 S W 2d 686, 
360 Mo 620 

page 1228 
20. limited power 

01) Gal—Southern Semoe Co v Los Angdca Coun¬ 
ty, supra, n 1 

24 HL—Pe(^ ex nd Thompsaai v Chicago ft 
NWR Go, 73 NB2d 418, 397 HI 266 

Tenn —State ex rel Anderson County v Ayoock, 245 
SW2d 182, 193 Tenn 157 

25 HI—People ex id. Thompson v Chicago ft 
NWR, Co, supra, n 24 

Moot—Oulf ft Ship Island R Co v Hamson County, 
supra, n 15 

Leriea held soflldendy specific, definite, and 
certain 

HI—People ex rd Limn v Chicago Title ft Trust Co, 
100 NE 2d 578, 409 HI 505 

page 1229 

28 Miss—Bnnston v Williamson, 56 So 2d 21, 213 
Miss 44 

36 HI—People ex id Bergan v. New Yorlt Cent R 
Co, 64NE2d 895, 392 HI 525 
Mich—Morley Bros v Snperyiaor <rf Cairdlton Tp, 
Saginaw County, 20 NW2d 743, 312 Midi 607 
38 Mich —^Hunm-Cluiton Metropohtan Authority v 
Board of Sup’xs of Oakland County, 25 N W 2d 
646, 316 Mich 632 

page 1230 

45 Axlt—Rogers v Parker, 203 SW2d 401, 211 
Aik 957 

HI—Pec^ ex id Nordstrom v Chicago ft NW Ry 
Co, 142NE2d26, 11 HI 2d 99 
Kan—Willmeth v Hams, 403 P2d 973, 195 Kan 322 
La—Oties Service Oil Co v Carter, 175 So 2d 288, 
247 La 974 

Neb—Chicago B ft QR Co v Gosper County, 46 
NW2d 147, 153 Nd) 805 

N C —Board of Managers of James Walker Memorial 
Hospital of Wilmington v Oty of Wdmmgton, 74 
SE2d749,237N.C 179 

Notice 

(2) Other cases 

Aik—Stscov Guidk, 198SW2d 992,210 Ajk 1006 
HL—People ex rd Wihon v Illinois Cent R Co, 72 
NE2d33a 396 m 510 
Fonn of ballot 
(2) Other cases 
Ark—Sisco V Gaudki supra 
HI—People ex rd Wibm v Hhnois Gent R Oo, 
supm—People ex id Downs v Scully, 97 NE 2d 
829, 408 HL 556 

ISlection held yalid 

Md—L^xmgton Park Vbhmteer Flue Dept v Rbtn- 
doux, 146 A2d 184^ 218 Md 195 
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47 Ark—Sisco v. Candle, niprB,*n 45—Rogers v. 
Parker, sopra,'n 45 

HI-People ex rd. Tolliver v Wabash Ry Co, supra, 
n 45 

48 Aik-^gers v Parker, supra, n 43 
52 Ark.—Sisco v Caudle, supra, n 45 


Anz—Board of Supers oi Yuma County v Muieis ft 
Merchants Bank of Btsbee, 130 P 2d 43, 59 Am 
46 

53 NC—Atlantic Coast Line R Co v Duplm 
County, 40 SE2d 371, 226 NC 719 
57 NC—Atlantic Coast Line R Co v Duplm 
County, supra, n 33 
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64 US—US V Oty dr Greenville, CC AS C, 118 
F2d 963-^eflerBon County, Fla, v US, CC A 
Fla., 164 F2d 184—US v Woodworth. DC 
NY,66 FSui9 641 

Fla—Bush v State ex id Dade County, 191 So 513, 
140 Fla 277 

La.—United Gas Pipe Line Co v Moise, 58 So 2d 197, 
220 La 969 

Mich—Annis Furs, Inc v Oty of Detroit, 58 NW2d 
907, 336 Mich 527 

Mo—State ex id Jackson County Library Dist v 
Evans, 232 SW2d 386, 360 Mo 1032 
NJ—Qty of Passaic V Oty of Clifton, 93 A2d 17, 23 
NJ Super 333, affd 97 A 2d 437, 12 NJ 467— 
Oty of Passaic v Passaic v Passaic County Bd of 
Taxation. 157 A 2d 825, 31 NJ 413 
NY—DiUwood Gorp v Manning. 55 NYS2d 745, 
184M1SC 1067 

Pa—Guerremv Pdham Elec Mfg Corp,2PaDist ft 
Co 2d 802, 38 Ene 0> 73—County of Allqhcny v 
Chakeres, 112 PLJ 147 

CompaboKy prooem may iasoe to ascertam correct¬ 
ness of property statement—State ex rd Eubanks v 
Board of Com'n of Sedgwick County, 91 P 2d 2, 150 
Kan 143 

State owned tidelands held not taxable 
Wash —Sallee v Bugge Canning Co, 232 P 2d 81, 38 
Wash 2d 737 
Pier on tidelands 
Fla —Carnasion v Paul, 53 So 2d 304 
Property of Umted States hdd not taxable 
US—US V Allegheny County, Pa, 64 S.Ct 908, 322 
US 174v88LEd 1209 
**As8embled indnstrial planP doctnne 

(1) The doctnne is that equipment necessary to the 
operation of an industnal plant is real estate and taxable 
as such—Strqyle v Board of Property Assessment 
Appeals and Review, AU^heny County, 98 A 2d 410, 
173 Pa Super. 324^ fbU 98 A 2d 413,173 Pa.Saper 329 

(2) ^Industrul plant”, as so used, refers to that type 
of establishment whidi the ordinary Trmn thwW of as 
such—^North Side Laundry Co v Board of Property 
Asses s m e nt, Appeals and Review, Allegheny County, 79 
A2d 419. 366Pa 636, epp dism 73 SQ 46, 342 US 
^3,96 L Ed 608—Streylev Board of Property Assess¬ 
ment, Appeals and Review, Allegheny County, 98 A 2d 
410,173 PsEnper. 324, foU 98 A 2d 413,173 Pa Super 
329 

(3) Activities popularly deemed **mdustries** are not 
included—North Side Laundry Co Board of Piopei> 
ty Assessment, Appeals and Review, Allqheny County, 
79 A2d 419. 366 Pa 636, app dam 73 SQ 46, 342 
U S 803, 96 L Ed 608—Streyle v Board of Property 
Assessment; Appeals and Revi^, Allegheny County, 98 
A2d 410, 173 PaSuper 324, foU 98 A2d 413, 173 
Pa Super 329 

(4) Thus **theaters, cab oompames, service stations, 
automobile repair oompames, restaurants, stores, office 
buildmgs, holds, beauty shops, banks, and sdf-aervice 
laundries,” even though sometinms called industries, are 
not mduded—North Sixle Lamidry Co v Board of 
Property A ssess m ent, Appeals and Review, Allegheny 
Oouoty, 79 A 2d 419, 366 Pa 636, iqip dam 72 S Ct 
46, 342 US 803, 96 LEd 608 

(5) Nor u a ‘^trailer park” mduded^trtyle v 
Beard of Property As ses sm e nt , Appeals and Review, 
Allegheny County, 98 A.2d 41Q, 173 Fa Super 524, feU 
98 A 2d 413, 173 PaSuper 329. 

(Q On the other hud, a commercial laundry a 
mclndedr-Umted Laundries v Boprd of Property As¬ 
sessment, Appesls and Review of AUegfaeny County, 58 
A 2d 833, 359 Pa 195—North Side Laundry Co v. 
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Board of Property Assessment, Appeals and Review, 
Allegheny County, 79 A 2d 419, 366 Pa 636, aepp dam 
72 SQ 46, 342 US 803,96LEd 608 

Property of goyemmeat contractor 
US—Oty of Detroit v Murray Coip. of America, 
Mich, 78 SQ 458, 355 US 489, 2 LEd2d 
441—Qty of Detroit v Murray Oorp of America, 
78SQ 486,355US 489, 2 L Ed 2d 460, lefa den. 
78 SQ 1145, 357 US 913, 2 LEd.2d 1164 

Property abutting widened atreet 
Cal—White v San Di^ County, 163 CaIRptr 640, 
608P2d 728, 26 C3d897 

65 US—US v Qty of Milwaukee, CC A Wa, 140 
F2d 286, cert den 64 SQ 1047, 322 US 735, 
88 LEd 1568—US v. Boyle, DCOhio, 52 
F.Supp 906, sffd 65 SQ 280, 323 US 329, 89 
L Ed 274—U S v Santa Rosa County, Fla, D C 
Fla, 70 FSupp 414—US v. Santa Rosa County, 
Fla, DCFla, TOFSnpp 416 
Ark—Pinkertv Wilson, 186SW2d 949,208Ark 587 
Cal —Alalunga ^xirt Fishers, Inc v San Di^ Coun¬ 
ty, 55 CaIRptr 875, 247 CA2d 663 
Fla—State ex rel Cragor Co v Doss, 8 So2d 15, 150 
Fla 486 

Mo—State ex rd and to Use of Benson v Union Elec. 

Co ofMo.220SW2d 1, 359 Mo 35 
Pa—Longvne Diqiosal Gorp v Board of Property 
Assesament, Appeals ft Review of All^ieny Coun¬ 
ty, 93 AJd 865, 172 PaSuper 359, affd 99 A.2d 
464, 375 Pa 35 

Constmetion end operation of exemption provi- 
sioiis 

Cal—Loa Angdea County v Cmg. 100 P2d 818, 38 
CalApp2d 58—Star ft Crescent Boat Co v San 
Diego County, 329 F2d 716, 163 CA2d 534 
Fla—State ex xd Cragor Co v Doss, supra-^State ex 
Id Charlotte County v Webb, 49 Soid 93— Whis- 
nant v StnugfeHow, 50 So 2d 885. 

Pa.—Gordon Lub Co, v Board of Property Asaess- 
ment of AU^heny County, 112 PLJ 174^ affil 
205 A2d 704, 204 PaSuper 441, afffi 211 A2d 
284, 418 Pa 625 

S.C—Arfcwnght MiHa v Mniph, 65 SB 2d 665, 219 
SC 438 

Term—Johnson Oty v Booth, 261 SW2d 820, 37 
Tenn^App. 231. 

Honsiiig pituect 

Cal—Hbusmg Authonty of Los Angdes County v 
Dodcwdler, 94 P 2d 794, 14 Cal 2d 437 

Property held not exempt 
Ark—Brownv Headlee, 272 S W 2d 56. 224 Ark 156 
Dd—Jester V Comnuasionera of Lewes, Dd, 134 A 2d 
257, 36 DdCh 497 

Ky—Prestoosburg Water Co v Prestonsburg Board of 
Sup’ts, 131 SW2d 451. 279 Ky. 351—Land v 
Kentucky Jmnt Stodc Land Bank of Lexmgton, 131 
SW.2d 838.279 Ky 645 

NC—Appeal of Martb, 209 SE2d 766, 286 NC 66 
Pa—School Dist of Benough of Freqioit v Aimstroiig 
County, 57 A 2d 692, 162 PaSuper. 237-^tIaa 
Metal Stampmg Co v Oty of Philaddphia, 60 
Dot ft Co 78—Churdi Farm School v County 
Oom’is, 3 Chester Co L R 160—Case of Fhlton 
T^ Assessment, 59 Lano Rev 67 

LlmttatUm with respect to property of members 
of armed forces 

US—Dameron v Brodhead, Goto, 73 SQ 721, 345 
U.S.322,97LEd 1041, 32 ALR2d 612 

IndisB property held not taxable 

Wadi-Sobol V Clark, 430 PJd 548, 71 Waah2d 664 

Exmnptf c m statnte repeided 

Pa—Petition of Dunbar, 285 A2d 853, 446 Fa 184 

Power to tax realty inclndas "fixtures’* 

Dd—Wibnington Suburban Water Corp v Board of 
Assessment for New Castle County, Super, 291 
A2d 293. Affd, 316 A2d 211 

Property not exempt firom nser charges 
N Y —Young Men's Christian Ass'n v Rodiester’Fuxe 
Waters Dist, 354 NYS2d 201. 44 A.D2d 219, 
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•ffil 334NE2d586»37NY2d371,372NYS2d 
633 

Purpose of inenmeiit 

N Y—Young Mai*« Cbratian A«i*n v Rodiester Pure 
Wnten Out, 354 NYS2d 201, 44 AD2d 219, 
•ffii 334 NE 2d 586, 37 NY 2d 371, 372NYS2d 
633 

« Md—U<auffdov Board of County QjmVso^ 
Mary** County. 134 A 2d 284, 214 Md 287, cert 
den 78 SCt 332, 335 US 906, 2 LEd2d 26a 
nil den 78 SCt 534, 3SS US 967, 2 LEd2d 
543 
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€1 US—Murray Corp of Amenea v City of De¬ 
troit DCMKh., 132 FSupp 899, ceit den 76 
SO 154,3S0US 895, lOOLEd 787.afld,CA, 
234 F2d 38a rwd on oth grdi 78 SCt 458, 355 
US 489, 2 L Ed 2d 441, rail den 78 SO 1145, 
357 US 913, 2 L Ed 2d 1164 
Fa.—Com V Ckaifidd County, 57 Pa Dot A Co 74 
Tex —State v Oty of San Antomo, 209 S W 2d 756, 
147 Tex 1 

Iimtnait tmst eertificatcs 
Pa—^In re Pennq'lvania Co for Xncunmoes on Lives 
and Granting Annuities, 11 A2d 16a 337 Fa 321 

EqidtiUe Intorast 

Pa Appeal of Dixon, 11 A 2d 169, 138FaSuper 385 

68 lx—Roy O Maitm Lumber Co v Baird, 71 
So2d 865, 225 U 14 

NC—InieMdLeanTnidangGo, 189SE2d 194^281 
KC 375, app dtsm, cert den 93 S.Ct 909, 409 
US 1099, 34LEd2d681 

70 Oa,—Hutduns v Ouidkr, 73 S E 2d 191,209 Ga 
415 

Md—Pomphrey v County Gom*n of Anne Arundel 
County, 130 A2d 297, 212 Md 536 
on—Peteiaon v Roberts, 100 P2d 431, 186 Okl 496 

71 Am.—Packard Gontiacting Co v Robertt 222 
P2d791. TOAm 411 

Fla.'—luckless Land Co v Metropohtan Dade County, 
232Sa2d384 

EL—Feapleexnl RentKshlerv Waldi, 79 N E2d 852, 
334IUA|)p 519—People ex nl Breozav Gilbert 
97NE2d793,409 m 29 

Mo —State ex rd and to Use of Benson v Union Elec 
Go ofMO, supn, n 65 

NC—Moon V, Sampson County, 17 SE2d 22, 220 
N.C232 

Obio-Bulunat v nutdier, App.‘l44 NE2d 272 
Pad Pennqdvanm R Go v Board of Revision of Tax¬ 
es, 93 AJld 679, 372 Fa 468 

IMaodptin of pniperly heU 
N.Y.r—RgmoC Realty Coiporatioa v. Manetto Hokfang 
Coeposation, 16 NY.R2d 41, 258 AppDiv 223, 
XBUg. dea 17 NYS2d 1012, 258 AppJDiv 977, 
app den. 

P^^-Radxki V. Baynock, 39 LuzXeg RegJtep 381— 
Foster v Smumcmon, 37 DdCa 397. 

I d arttfl c rt i o a <if property and owMnUp 
Del^-Olweie v. Taylor, 65 A-2d 723, 31 DdCh. 517 
Pa.—Hnmphrey v Clarfc, 58 A2d 836^ 359 PO 25a 

72 Pi.—Appeal of Braddodc Dry Goods Co, 45 
PtkDnt A Go 3a 90 Pittib 319—In n Davis, 37 
A.2d 498, 349 Fk. 651—Appeal of Budman, 63 
A.2d 13a 164 Pa Super 137—Appeal d Stump, 
47 Berics Go 45,46 Mun. 171 

73 Midi—Hurondmton Metropolitan Authority v 
Boards of Sqfrs of Wiyi^ Waditenaw, Lmng- 
Stan, Oakland and Macomb Gountiea, 8 NW2d 
84, 304 Miiph. 32R 

Far-^Appealo^Philibo^ 71 MontgCo 64 

Pfc—Appeal of Grty <f PttWwii^ 39 A 2 d 6^^^ 
421-7Bcles«eStratfocd Co. v Qty.of Phdadd- 
plna, 77 A 2d 604, 366 Pa 278-Loash v. Berks 
County Assessment Bd, 55 Berks,104 


Actual value ae standard of assessment 
Fa—Assessment of Nesbitt 41 Lux L^ Reg 311— 
Evert V Elk Oxmty Bd Assessment A Revaioii 
of Taxes, 37 D AC2dl 

75 Fla—Adams v Oty of Leesburg, 37 So2d 706 
Okl—Oty of Hartshome v Dickinson, 249 P 2d 422, 
207 Okl 305 

Commencement of exemption 
Cal—Qty of Long Beach v Board of Supers of Los 
Angeles County. 328 P2d 964, 50 C2d 674 

78 Pa—Oty of Pittsburgh v Allegheny County, 41 
A2d 639, 351 Pa 345-SchDol Dot of Borough 
of Freeport v Annstxxmg County, supra, n 65 

Tex —State v Oty ot San Antonio, supra, n 67 
Lends purchased by dty solely for resale 
NC—Qty of Wmston-Salem v Forsyth County, 9 
SE2d 381, 217 NC 704 

Property rented by dty to private parties 

Tex —State v Qty of Houston, Qv App, 140 S W 2d 
277, err rrf 

Use of dty^ assessment rolls 
N Y —Rochester Sav Bank v Monroe County, 8 N Y 
S2d 107, 169 Mac 526 

79 Cal—^Los Angdes County v Superior Court m 
and for Los Angeles County, 112 P2d 10, 17 
Gal 2d 707 

m—People ex id Brenza v Anderson, 103 NE2d 
629, 411 D1 252 

Nd>—Speer v Kratzenstem, 12 NW2d 36a 143 Nd> 
300 

N Y -Panzer v Honan, 83 N Y S 2d 887 
Pa—In re Assessment and Valuation of Hedden, supra, 
n 71—In re Vaeatmg Real Estate Tax Assessments 
m Canoll Tp., 35 Wash Co 168—Petition dSom- 
erset County Com'n for Revaion of Tax Assess¬ 
ment Ratia^ 19 Som 135 

Tenn—Wmter v Allen, 367 S W 2d 785, 212 Tom 84 
Tex —Guerra v Rodriguez, Qv App, 274 S W 2d 715, 
err ref no rev err 

Assessment held valid 

Pa^-Miller v Monroe County, 31 D A C2d 203, 24 
Monroe L R 68 

Assessor nnantiiorized 

Pa—In re Nagle’s Estate^ 74 Fa Dat ACo 46,33Ene 
Co 271 

Correction of errors, defects, or mtafairfti 
Fa —School Dist of Borough of Marcus Hook, Dd- 
aware County v Board of Revaion and Assessment 
of Taxes, 58 A 2d 26, 359 Pa 60—hi re Assess¬ 
ment and Vshiation of Hedden, 41 Luz Le% Reg 
79—Evert v EDc County Bd of Assessment and 
Revaion of Taxes, 37 D A C2d 1 

Sesldenoe in county not reqmred 

Ga—Roberts v Suttles, 91 SE2d 32, 212 Oa 138 
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83 —Cool V Board of fropaty Assessment, su¬ 
pra, n 71—Appeal of Bocfaman, supra, n 72— 
Appeal of Cohen-Fein Co, 83 PaDat A Co 367. 

42 LuzLogR/^ 253 

84 NY—Ddaware, L A WR Co v. Board of 
Sup-rs of Ene County, 22 N Y,S 2d 788, 260 App 
Div 382 

Fa—GoodmanV Meade^60Dat ACo 212—Reganv 
Lackawanna County Com’ts, 60 Dat A Co 483- 
Ooldbeig V Montgomery County Assessment Bd, 

38 D A C2d 591, 86 Montg 117 
95 Pa.—Barr v Board of Assessment A Revaum of 
Taxes of Books County, 86 PkJJat A Co 598, 3 
Bucks CoXR. 185 

Certiorari 

NY—People ex id Rodiester Td Corp v Wood- 
worth, 70 NE 2d 405,296 NY 87-Seneoa Hold 
Corp v Boud of Snp'rt of Ontario County, 241 
NYS2d 147, 19 AD2d 183 

Remadly exdnaive 

Mont—State ex rd. Niewodiaer v Lutcy, 245 P 2d 
1042, 126 Mpnt 152. 


Suit to declare assessment invalid 
Fla—Henry v Dade County, App, 149 So 2d 89 
86 Pa—Appeals of Matson, 33 A 2d 464, 152 Pa Su¬ 
per. 424—Appeal of Cohen-Fem Co. supra, n 83 
Evidence 

Pa—Umon Supply Co v Board of Property Asseaa- 
ment Ai^i^ and Review of Allegheny County, 50 
A2d546, 160PaSuper 162 
New trial 

Pa—In re 1229-35 Chestnut Street, 66 A2d 242, 362 
Pa 313 

Decuion on appeal on basa of comparative asseas- 
mentt to comply with oonsutiitioaal requirement of 
uniformity 

Pa—Appeal of DeLong, 31 NorthumbLJ 131 
88 NY —Peoi^ ex rd Kitdien v Didcer, 76 NY 
S2d725 

Pa—Appeal of Zeibe Tp School Dut, 55 FaDist A 
Co 569 

^ Pa —Appeal of Fisher Sacnt ifi c Co, 61 A 2d 857, 
360 Pa 250 

§ 285. Collection and Payment 

90 Cal-Los Angeles County v Superior Court m 
and for Los Angdes County, supra, n 79 
Pa—Speck v Phihps, 51 A 2d 399, 160 Pa Super 365— 
McColhgan v GafihQr, 75 PaDist A Co 601, 51 
LadcJur 169 

Statutory provisions control 
N Y —Ramot Realty Corporation v Manetto Holding 
Corporation, supra, n 71 

Contract to tomish mfbmiation as to tax delin- 
qnendes construed 

Cal —Skidmore v Tuolumne County, 96 P 2d 178, 35 
Cal App 2d 525—Skidmore v Solano County, 316 
P2d646, 154CA2d449 

Statotory reqnirenients 

Ky —Jacobs v Lexmgton-Fayette Urban County 
Oovemment, 560 S W 2d 10 
Pa—Gowger v Dozier, 10 Fay Co Leg J 119 
92. Oty not obliged to collect for county 
NY—Orange County v Qty of Newburgh, 328 NY 
S 2d 891, 68 Mbc 2d 998 

93 Colo—Bennett v ShotweU, 194 P2d 335, 118 
Colo 206 

Fla—State v South Lake Coun^ Special Road and 
Bridge Diat m Lake County, 198 So 832,145 Fla 
210 

Ga—Woodall v First Nat Bank of Cdumbus, 164 
SE2d361, 118 Oa App. 440 
Fa—Borough of Somerset V Rmard, 16 Som Leg J 86 
Tex^oy V Qty of Tendl, Qv App, 143 S W2d 704, 
err dism.jodg correct 

liability between lessor and lessee 
Gal—TOden v Orange County, 201 P2d 86, 89 Cai 
App 2d 586 

Tax held void 

US—US V. Santa Rosa County, Fla, supra, n 65— 
US V Santa Rosa County, Fla, supra, n 65 
Dd—Ohvere v Taylor, 65 A2d 723, 31 DelCh 53 

Stetate valid 

SC—Bynum v Barron, 88 SE2d 67. 227 SC 339 
Taxes due distfagnlshed from debts 
Ga-Sttiden v Fulton County, 142 SJE.2d 293, 111 
OaApp 434 

94 US—^Platte County V New Amsterdam Cas. Co, 
DCNd),6FRD 475 

Anz.—MenoopaCounty V SouthemPac Co., 162 P2d 
619, 63 Axiz 341,. 

Pa—Martm v Danko, 18 A2d 324, 143 PaSnper 
106—Harer v Hemi, OomPl, 38 PaDist A Co. 
304, 

Tenn —Wmter v. Allen, 367 S W 2d 785, 212 Tenn. 84 
Va—Board of Siq>*n of Hanovcs: County v. WawU go 
SX2d 566, 195 Va. 739 

Powers and duties of eomify treasnrer 

(4) Other dnbes 
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NY—Elar Development Co v Sulhvan County. 100 
NYS2d 672, 198 Muc 834 
Pa.—In re Sale of Real Estate for Taxes, Lawienee 
County, 27 A2d 688, 149 PaSuper 440-Cowaer 
V Doaer, supra, n 90 

Tcnn—Badgett v Broome, 409 S W 2d 354, 219 Tenn 
264 

95 US—Platte County V New Amitendam Css Co, 
supra, n 94 

96 Kan—Womer v Aldndge, 125 P2d 392, 155 
Kan 446 

Pa—Canegie-Illuiois Sted Corp v Qty of Dnquesne, 
supra, n 86—Oingnch v Chapllii, 68 Pa Dist A 
Co 579, 15 Gambna 86 
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97 Tenn—Otaliam v Spivey, 133 SW2d 460. 175 
Tenn 145 

Credit lior amoimt paid 

Old—State ex rd Thaid v Board of Com’is of Creek 
County, 107 P 2d 542, 188 Old 184 

98 Fla—Lee v Pasco County, 190 So2d 138 Fla 
750 

Pa—Cunegie-Illiaois Sted Corp v City of Duquesne, 
siqna, n. 86 

Offer iQprofed 

P»—In re Andrews Land Corp, 29 Ene Co 284— 
Gingnch v Chaphn, supra, n 96 

2 . Appoiiitiiieiit by goremor 

Fla—In le Adviiofy Opinion to Governor, 313 So 2d 
717 

4 US—Citizens Nat Bank of Waco^ Tex, v.FWdity 
ADepositCo of Maryland, CCA Tex, 117 F2d 
852, cert den 61 SCt 947, 313 US 570, 85 
LEd 1528 

8 US—Citizens Nat Bank aiWocOt Tex, v Fiddity 
ft Deposit Co of Maryland, supra, n 4 
Ky—Whitley County Fiscal Court v Whidey County, 
142SW2dl26,283 Ky 498 
Pa.—Haier v Ketm, ComPl, 38 PaDist ft Co 304 
Tex—Taylorv BrewsterCounty.CivApp, 144SW2d 
314, en* dism., judg oonect 
WaslL—Ocosta Consol School Dot No 123 v Grays 
Harbor County, 268 P2d 663, 44 Wa8h2d 525 
liability and ndt on bond 
(4) Other cases 

Gd—Los Angdes County v Hartford Aoc ft 
Co, 83 CalRptr 740, 3 C A3d 809. 

Ky—Thomaa v McCreary County, 239 S.W.2d 942 
Pa.—Mercer County V. Csntdupe, 19 A,2d 474,341 Pa 
454 

Mliapproprintion by tax offioer 
Pa.^Meroer County v Cantdupe, fupn 
6 US—CitittnsNat BankofWaoo,Tex,v.Ftdebty 
ft DqKMt Co of Maryland, supra, n 4 
Ga.—Bruce v Troup County, 90 SE2d 60,92 Ot App 
786 

Tex.—Taylor v Brewster County, supra, n 5 
Cowpfinaatlon nnder atntnte or contract 
(4) MonriKm V Lane^ TexCivApp, lS7SW2d466 
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11 Fa.—Borouih of Kittamung v Axmatroug Cquo' 
ty, 31 A2d 7ia 347 Pa. 108 

Canccflathm of tnes 

Old—Board of Com'n of Marshall County v. Shaw, 
182 P.2d 507, 199 Old 66 

12 US—US V CityofdreeDvQlcCCASC, 118 
F2d963 

Ala—Onffin Lumber Co v Nedl, 200 So 4IS, 240 
Ala 573, 134A.LR.286 

Cd—Shams v Los Angdes County^ 217 P2d 936i 35 
CaUd 303, cert den 71 Sa 207, 340 US 891. 
95IJEd 646, leh den 71 Sa 291,340US 916, 
9SIJBd.661 

Dd—Ddaware Ass'n of Pohce v Juhan, 90 AJ2d 792, 
33DdCh 106 

Ga—Bowcty Sav. Bank v DeKalb County, 242 S E2d 
Sa240Oa 528 


La—Fuchs v LaBruyere, App, 242 So 2d 349, wnt ref 
244 So 2d 858, 257 U 988 

NM—City of Albuquerque v Middle Rk> Grande 
Conservancy Dist, 115 P2d 66, 45 NM 313 
NY—In re Ueck's Estate, 35 NE2d 624, 286 NY 
1—Village of Bdtyhm v South Shore Thrift Corpo¬ 
ration, 22 N YS2d 668, 174 Mise 738—Tolftee v 
Connolly, 65 N YS2d 57, 188 Misc 689, affd 69 
NYS2d 923, 271 AppDiv 1033, aftd 72 NY 
S 2d 269, 272 App Div 824—Marchitdli, v Harba- 
towslo. 80 NYS2d 668, 273 AppDiv 1059 
Pa—Babcock Lumber Co v Faust. 39 A2d 298. 156 
PaSuper 19 

Duration 

(2) Fa—Zeibe Tp School Dist v Thomas, 61 Pa 
Dist ft Co 355 

(4) Statute may retrooctivdy validate hen not revived 
within proper tune—In re Mdiek, 8 A.2d 494, 137 
PaSuper 139 

Priority 

(1) US—^Fust Nat Bank ft Trust Go v Imiooln 
Power Corp, DCOkl, llSFSupp 340 
Fla—Bue v Hames Oty, 195 So 919, 142 Fla. 371 
Tenn —Obion County, for Uae and Benefit of North 
Fork Drainage Dist No 2, v Massengill, 151 
SW2d 156, 177Tenn 477 
<2) Gd —Orovdle-Wyandotte Iir Dist v Ford, 118 
P2d 340,47CdApp.2d531 
Tex—Lubbodi Indqiendent School Dist v Owens, 
QvApp, 217 SW2d 186, err ref 

(5) Other decttxms 

U.S-State of Michigan v US. Mich, 63 SQ 302, 
317 US 338, 87 LEd 312 

Anz—Qty of Phoenix v Wayland, 167 P2d 933, 64 
Anz 222 

Dd—Rxverview Cemetery Co of Wilmington v Buro- 
tyk. Super, 144 A2d 406, I Storey 247 
Fla—^Dade County v Federd Nat Mortg Ass’ii, App, 
161 So 2d 255 

Iowa—Evans v Stewart, 66 NW2d 442, 245 Iowa 
1268 

Mo—Collector of Revenue of Jackson County v Par- 
ods of Land Encumbered With Ddmquent Tax 
Liens, 205 SW 2d 568, 356 Mo 1133 
N.Y.—Fox v Barr, 16 N YS2d 805, 172 Mjsc 1054— 
Kmll v Bennett Homes ft Lumber Co, 15 N Y 
S2d 885, 258 AppDiv 10^ rcarg den 18NYS2d 
1014, 259 AppDiv 790, afid 30 NE2d 494, 284 
NY 645—Fidd v Stahca, 48 N.K2d 317, 290 
NY 181, motioo den 50 N£2d 101, 290 NY 
764, conf to 44 NYS2d 896, 181 Misc 970 
Wadi—Palace Full ft Oyster Go v Bean, 200 P2d 
753, 32 Wash 2d 56 

Lien for wiste ranoml not reCroacflfe 
Fla—Dade County v Federd Nat Mortg Ass'n, App, 
161 So 2d 255 

Tax sale certificate regarded only as tex lien 

N Y —Petition of Ene County, Ellioott Bnck Co, 43 
NYS2d 671, 179 Misc. 1056 

Pencmalty 

Utah—In re Capitol Cleaners ft Dyers, 233 P.2d 377, 
120 Utah 285 

Prloiiiy orer mortgage dainis 
Fa—In re Com, Dept of Tmnsp, 388 A.2d 344, 36 
PaCmwlth 346 

13. Ga.—Lowe v Qty of Atlanta, 11 S E2d 891, 191 
Ga.76 

Nd)—Loup County v Rumhaiigh, 38 N W2d 745,151 
Neb 563 

NY^Unxvecsfty Gardena Property Owners AsS^ v 
Umvamty Gardena Cmp, 88 N Y S 2d 734. 

Pa—Rjdddlv Hutchison, 73 Fa Dist ft Co 64—Bow^ 

^ man v Garay, 83 FaJDist ft Cot 322, 14 Fay Go 
LegJ 112—In n Private Sale of Connty Owned 
Lands, 24 Northumb LegJ. 258. 
la hfiawan, under statute, date and county taxes are 
collective m St Louis county, Jackson connty, and oty 
ofSt Lomsby iuit,andinaUtherenuunderaftbestate 
by advertisement and sale/—State ex rd Steed v Noste^ 
138 SW2d 1016, 345 Mo 1103 
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Void sale 

Ark—Shemll v PauBaier, 142 $W2d 229, 200 Ari: 
1006—Smart v Alexander, 144 SW2d 25, 201 
Ark 211 

Md—Diener v Wheatley, 62 A2d 783, 191 Md 690 
Pa—Hess v Westerwick, 76 A2d 745, 366 Pa 90— 
Anderson V Armstrong, 37 Dd Go 452—Sarousv 
Morgan, 90 A2d 353, 171 FaSnper 165 
Tax exempt property 

Ark—Pinkert v Wdaon, 186 S W2d 949,208 Ark. 587 

Conduct of sale 

NY—^Mumcipd Lien Corp v Gawronslo, 248 N.Y. 
S 2d 318,42 Misc 2d 369 AfU 260N.Y.S2d 622, 
23 AD2d88NYS2d734 
Pa—In re Superior Mm Co, 59 A 2d 301, 359 Pa 357 
Estates or Interests sold 
NY—Municipal Uen Corp v Gawronsb, 248 NY. 
S2d318.42Mi8c2d 369, affo 260NYS2d 622, 
23 AD 2d 968. 

Pu bl ica t i o n of legal notice 
Pa—Turner v Keck, 29 West 27, afld 54 A.2d 896, 
357 Pa 387—Borou^ d Somerset v Rmard, 16 
SomLegJ 86 

Improvement bond delinqneuey sale 

(1) Consent of property owner 

Csl—Sipe v McKenna, 235 P2d 416^ 106 CA.2d 559 

(2) Tme ci sale 

Cal—Sipe v McKenna, supra 

(3) Deed to purchaser 
Cal—Sipe V. McKenna, sui»a 
"Azrears** constmed 

NY—Etlwem v Patchogue Hornet Corp, 252 NY 
S2d 220,43 Mim2d 707. 

Purpose of statnte 

N Y —Eriwein v Patchogue Homes Corp, 252 N Y 
S2d 22a 43 Misc 2d 707 

Strict conipliance with steliite ne ceasm y 
NY—Eriwem v Patdiogae Homes Corp. 252 NY 
S 2d 22a 43 Muc 2d 707 
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14 Tenn.—Obion County, for Use and Benefit of 
North Foiic Dramage Dist No 2, v Massengill, 
sityia, n 12 

15 Anz—rYuma County v State, 107 P2d 374, 56 
Anz 310 

m—Peo[deexrd fonitbv RUudiRy Go,35NB2d 
325, 377 ni 68. 

Who may sne 

(1) Ky—Commonwealth ex rd. Martm v Union 
Labor Temple, 131 S W2d 843, 279 Ky 692 

(3) Other holdmgs—Sdiool Dut No 88 v Kooper, 
43 NE 2d 542, 380 m. 68 

Tvm to sue 

(2) Barby lapseof tnne—QtyofRaktyb V Jordan, 
9SE2d 507,218 NC 55 

Pteadfings 

(3) Denial of know edge of feed apparent of piiblK 
record hdd not geuenl denial—Myers v. Dubley, 114 
NE 2d 832, 94 Ohio App. 228, app dum 112NE.2d 
6Sa 159 Ohio St 553 

Evidence 

(1) People ex rd Oiler v New York Cent R Co, 58 
NB2d 51, 388 in 382 

(5) Other matters. 

IhcL-Watson v Bagalofi^ 135 NE2d 736^ 127 Ind 
App 99“ 

PtirmbsioB to amend record of comily board 

(5) Other cates—Lancaster Ooanty v Rose^ 64 Fa. 
Dut ft Co 22 a 51 LancLRev 97, 10 Monroe LR. 
71, 62 York LegRec. 41. 

Judgment 

(4) Other cases 

Dd^Ddaware Aafn of Polioe v Jnban, 90 A2d 792, 
33DdCh. 106 

Or—dataop County v Taykr, 119 P2d 285, 167 Or 
563 
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Appal 

(3) Objection to tax not made in oounty court could 
not be used on appeal—People ex id OUer v New 
York Cent R Co, supra, n 15 

Pa —Petition of Waahutgton County Com’rs, 58 Dist ft 
Go 338 

<3) Other eases 

in—People ex Id Duguay v New Yoric Cent R Co, 
104NE2d 763,411 lUApp 584 

Procednre imder different f*»**«*w etited 
NC—Wilkmaon v Boomer, 7 SE2d 491, 217 NC 
217 

Wash —^Palace Fish ft Oyster Co v Bean, sapca, n 12 

Defenses 

Md—Casey Devdopment Corp v Montgomeiy Coun¬ 
ty, 129 A 2d 63, 212 Md 138 
Tex—Landa v States OvApp, 131 SW2d 321, err 
dism,jiidg coRcct 

Costs for counsel fees 

Kan—Warner v Aldndge, 123 P2d392, 155 Kan 446 
Neb—Pierce Oounty v Goff. 4 N.W2d 222, 141 Neb 
514 

In such enforcement proceedings, 
collateral attack upon the order 
levying taxes will not be permitted.** * 

I5J Tex —Landa v State, supra, n 13 
Pdqaiety of w s ft s ment cannot be attacked —Ramot 
Realty Cotpmation v Manetto Holdnig Corporatimi, 16 
NYS2d 41,258 AppDnr 223, reaxg. den 17NY32d 
1012, 258 App Div 977, app den. 

16 Fa—In re Pnblic Sale^ 28 Ene Co 228—Consol¬ 
idated Real Estate Co v Northumberland County, 
supra, n. 12—Mycico v Wanoi, 51 LadtJur 105 
Fesnltles nnd interest 

Pa.—Keystone State Buddmg ft Loan Ass'S v Sabo^ 14 
A 2d 831, MO Fa^uper 599 

Procednie nnd« partlciila st^^ stated 

U S —Suaman v Escambia County, Fla, D C Fla, 88 
FSnpp 48a«ffd,CA, 190F2d809 
Del—Ddaware Ass's of Pohoev Jtifaan, 90 A 2d 792, 
33DdCh 106 

Pa—Commonwealth TVort Ot> v Fuat Nit Bank of 
New KettBqgtoii, 84 Fa.Dist ft Co 421, 35 
West Go 127—Into Private Sale County Owned 
Laiids^24NdrthiinibLegJ 258 

lUslifs of pordissers genernUy 
Dd—Oirvete v Taylor. 65 A2d 723, 31 DdCh 53 
FhL—State ex xd ^ Wadkma v Owens, 62 So 2d 403 
Pa.—Nenon v Rose, 13 Fay Leg 1 106—Wagner v 
Thomas, 3 Lyconung OoXlL 19 
Wadk—SaOee v Bngge Gamimg Go, 232 F2d 81, 38 
Wash 2d 737 

Setting siide sale 

N.Y —Municipal Lien Coxp v Gawiondd, 248 NY 
S2d318,42Mise2d369, affil 260NYS2d 622, 
"23AJ>2d968 

Pa.—^En re Tax dawn Bureau Sale of Properties for 
Ddmqnent Taxes, 13 Fay Leg J Isa 

Written sgreenMut staying tnx sals 
Pa^~lh n Tix Sak of Real Estate of Dwtoy. 4 
GheitOo 475 

17. Ife.—Roan V. Guy ofLake Worth, 71 Sa2d 740 
N.Yw-Talftee t. ComolHy. supia. n. 12—Middle 
Land ft Water Co v La Gxange^ 87 N YS2d 7 
Pa—le povate Sale of Connty Owned 25 

Northa^iihXsgJ 97—TVemont Ij) School Dist v 
Wcstem AxUfancite God Co, 82 FaDiat ft Go 
165—Albert v Ldugh Coal ft Nav Po., 246 A2d 
840^431 Pa. 600 

Aa tnatos fer tartng antfenttlea 
Pa—Peltitifln of Cgohnai, 63 A 2d 390^ 361 Pa, 577— 
Co n s oli da te d Real Estate Co v Nortfaumbedaiid 
County, 72 PaJ)irt ft Co. 23,22* Noctlittni, Le^ 


County as preferred bidder 
N Y —^Municipal Lien Corp v Gawronski, 248 N Y 
S 2d 318. 42 Mac 2d 369. affd 260 N YS 2d 622, 
23 AD2d968 

Procedore under psrtiailar statutes 
Pa—In re Sale of Rmmzen’s Property, 31 Ene Co 
230—Petition of Tax Claim Bureau, 77 A 2d 403, 
366 Pa 404 

Effect of oonfinnation 
Pa —Petitum of Tax Claim Boreau. suina 
Record owner’s tenant may purchase property 
sold 

Pa—Spurgem v Lester, IS Fay Co Leg J 129 
18 Ga—Braswdl V I^mer, 11 SE2d 889, 191 Ga 
262 

N Y —Tolfree v Connolly, supra, n 12 
Pa—^PetitiQn of Gom'rs of Westnmrdand County for 
Authonty to Sen Real Estate of Pennsylvania Co 
for Ins on Lives and Orantmg Annmties, 68 Pa 
Dist ftCo 94. 31 West Co 91 

In eminent domain proceedingi 
Mont.—Housing Audionty of Qty of Butte v Bjork, 98 
P2d 324, 109 Mont 552 

Sale to former owner 

Mont —Blackford v Judith Basm County, 98 P 2d 872, 
109 Mont 378, 126 ALR 639 
NY—Harley v Tolfree, 105 NYS2d 10, affd 127 
NYS2d 854, 283 AppDiv 718,affd 126NE2d 
279. 308 NY 358, motioa den 127 NE2d 859, 
308 NY 1017 

Fa—^In re Andrews Land Corp Tax Compromise, 29 
Ene CO 242 

Tasnfng tax deed 

Colo—Knntson v Dickson, 94 P2d 691, 105 Colo 42 

Statutory provisioiis 

US—Susman v Escambia County, Fla, supra, n 16 
Or—Central Oregon Irr Dist v Deschutes County, 
124 P 2d 518, 168 Or 493 
Pa—Wharenv daik, 40 Luz.L^Reg 119 
Confirmation 

Fa—Appeal of Lnpenal Cardiff Coal Co, 40 A 2d 163, 
156 Fa Super 301. 

Validity of tax tide 

NY—Csmeron E sta t es, Inc v Deenng, 115 NYS2d 
687, mod on oth grds 121 NYS2d 66, 281 
AppDtv 983, reaxg den 122 NYS2d 630, 282 
AppDiv 696, reaxg den 122 NYSZd 914, 282 
AppDiv 713, aM> den 124 NYS2d 348, 282 
AppDiv 839, motioa den 116 NE2d 244, 306 
NY 635,affil 123NE2d621,308NY 24,reaxg 
den 125 NE 2d 866, 308 NY 808 
Pa—Alesn v, Davu, 73 Fa Dist ft Co 1—Foster v 
Sommerson, 37 Dd Co 397—Lano v Washing 
County, 30 Wash Co 82—WestmghoQse Elec 
Corp V Oifk, 34 WestCo 91 

Recof eiy back of inlce paid at void sale 

NY—Undlots Realty CbzpontKXi v Suffolk County, 

15 NE2d 393, 278 NY 45, 116 ALR 1401 
19 Fla—Rosen V City of Lake Worth. 71 So 2 d 740, 
NY—lotereouBty Opemtmg Corporation v. Teny, 47 
N Y.S 2d 496^ 181 Ntoc 362—Connolly v Bums, 
58NYS2d6U, 185 Misc 953, afld 59NYS2d 
903. 270 AppDiv 772, affd 70 N.YS2d 319, 272 
AppDiv. 769, appeal dnm 75 N£2d 264> 297 
NY 590 

Ohio-Mcmioe v Dmkm, App, 118 NE2d 851, app 
dnm. 123 NE2d 266, 162 Ohio St 446. 

Fa—Rogers v Barnhart 17 Fay CoLeg J 13 


Fa—Com V Udxienicz, 46 AJd 231, 353 Pa, S43 

Redemption from tox sakisnenUy 
Dd—Ddawan Aii'&ofpoUcev Julian, 90 A.2d 792, 
33Dd.Ch 106 

Fa—fiownten v Garay, 83 PaJM ft Co 322,'14 
I^OoLefJ 112. 

AaSMgtIoa of tasas m pariah of'Oitani ondef auF* 
thoiity of a subsequent state-wide statete is uisofBcieiit 


in view of a special unrepealed statute requinng pay¬ 
ment of taxes—Thud Dut Land Co v Oeazy, 169 So 
528. 185 U 308 

Purpose of statute 

Pa —In re Tax Claim Bureau of Luzerne County, 104 
A2d 176, 175 PaSuper 270 
20 Ala —Tunms v Scott 27 So 2d 487, 248 Ala 286 
N Y —Connolly v Burns, supra, n 17 
Pa —Legion Gub of Bdle Vernon v Jones, 63 Pa Dist 
ft Co 346—City of New Castle v Lawrence Coun¬ 
ty. 63 PaDist ft Co 363 

Effect fls to other liens 

NY—Sweeney v Qty ofRoine, 75 NYS2d 154, 190 
Misc 263 

Pa—Sanner v Unique Lodge No 3, Knights of Pythias 
of Rockwood, 37 A 2d 576, 349 Pa 523—HaU v 
Borough of McKees Rocks, 48 A 2d 31,159 Fa Su¬ 
per 418—OiUUlan v Haven, 53 A 2d 901, 161 
PaSuper 114—Petition of Cambria County 

Com'rs. 39 Dist ft Co 519—Com v Phveich, 10 
Fay Co Leg J 125 

Construction and operation of redemption stat¬ 
ute 

Ala —Hill V Di Beneditto, 43 So 2d 819, 253 Ala 229 
Pa—Sanner V Unique Lodge No 3, Kmghts of Pythias 
of Rockwood, 33 A 2d 518, 152 PaSuper 639, 
affd 37 A2d 576, 349 Pa 523-5chool Dist of 
Blythe v Maiy-D Coal Mm Co, 47 A 2d 535, 
354 Pa 407 

Computation of statutory period 
Old—Von Schrader v Board of Com'rs of Roger Mills 
County, 103 P 2d 930, 187 Okl 527 

Record owner retains suffident interest to 
iwatntBfa suit fef linmag wB to the lainf 
Pa—Van Fleet v Sainowski, 53 LackJur 221 
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23 Ala—Court of County Revenues for Lawrence 
County V Richardson. 41 So 2d 749, 252 Ala 403. 
Iowa—Xsbd v Board of Sup’rs of Woodbury County, 54 
NW 2d 508, 243 Iowa 941 

Ky—^North East Coal Co, v. Johiison County Fiscal 
Court, 143 S.W2d 1061, 284 Ky 121 
Pa—American Cemetery As8*n v Lehigh County, 24 
Lehigh Co Leg J 24—Lehigh County Hutoncal 
Soc v Ldugh County, 23 Lehigh Co LegJ 28 

Grounds for e gjniiiiiig tax sale not eatabliahed 
Ark—Schuman v Ouadnta Connty, 234 SW2d 42, 
218 Aik 46 

N J —Luckenhech Terminals v North Bergen Tjp, 
Hudson County, 11 A 2d 46, 127 NJEq 93. app 
dism 61 SQ 13. 311 US 608, 85 LEd 385 
Other remedies 

Fa—Fedodc v McOnne, 41 LnzLegReg 450 

L^hmction denied 

Ala—Baiboor County Hospital At8*tt v. Hudoon, 54 
So 2d 489, 256 Ala 238 

Evidence 

Ohio—Barhorrt v Thatcher, App, 144 NE2d 272 
Procedure tor bfajecttons 
Ohio—Baihorst v, Thatcher, App, 144 NE2d 272 
Ridit to (dUectton heU waived 
Ohio—Baxfaorst v Thatcher, App, 144 NE2d 272. 
lajnnction as to feture proceedingi against pal^ 
ttenlar property 

Pa.—pmebrook Foundation, Inc. v Shifler, 206 A.2d 
3K 416 Pa 379 

26.' Cal—City and Connty of San Ftanosoo v San 
Mateo County, 222 P2d $60, 36 Gai2d 196 
Md—Raidey v Montgomefy County, 274 A2d 124^ 
261 Md. 98. 

NrV -T'Seaeoa Cqiip v. Board of Sup'ti of Ontario 
County, 241 N Y.S.2d 147,19 AJ0,2d 183 
Pa—-Hbtd Casey Ca v. Rost, 23 A2d 737, 343 Pa. 
573-P. O PUb Co v Rae^ 91 PittSbLegJ 269— 
LougacrePaxk Heating Go v Ddaware County, 33 
DdOo 535, aim 50 AJd 706, 160 PajSuper’ 
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252p-A]l«gheny Tnirt Co. v County of AUedieny. 
97 Pa.]Uw J 6 

SC—Qty of Columbia v Qlau Falls Ins Co, 139 
SE2d 529. 245SC 119 

Certlortrl held proper and sole remedy--^yiacuse 
Tirust Co V Board of Sup’rs of Onenla County, 13 
NYS2d39aafla 15 N YS2d 920, 258 AppDiv 17 
Particf 

Am—Soutfaeni Fac Co v Gila County. 109 P 2d 6ia 
36 Anz 499 

Vfdniitaiy payment not recorerable 
Pa.—In re Seidl. 18 A2d 324, 143 PaSuper 539 
Payment into conrt as altenatiTe 
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Pa—In re Thirty-First Controller's Rqport, S FayLJ 
134 

SC—Williams v Wylie, supra, n 9 

Bill, petidon, or complaint held insofficieiit 

(1) Cal—Lavme v Jessup, 326 P 2d 238,161 C A 2d 
39 

Oa— McQoy v Chnsttan, 38 SE2d 171, 206 Ga 
590-McConndl v Wilson, 84 SE2d 16. 211 Ga 
114—Wilson V Jones, 130SE2d 227,218 Oa 706 
in—People ex rd Schremer v Courtn^, 43 NE2d 
982, 380 in 171 

Ky—Tipton v White, 237 S W2d 422 
NY —Impaghazzo v Nassau County, 123 NYS2d 
819—Heydeman v Rockland, supra, n 11 
Ohio—State ex rd Ranz v Qty of Youngstown, 43 
NE2d 767, 140 Ohio St 477 
Old —State ex rd Murphy v Johnson, 95 P 2d 99, 185 
Old 651 

(2) Cal—Wilson v Sharp, 334 P2d 25, 166 CA2d 
766 

AUegaiioiis held insodRldent to show 
(1) Cal—Lavme v Jessup, 326 P2d 238, 161 CA2d 
59 

Fla—Brown v Wmton. 197 So 543, 143 FU 478 
(4) Ga—BndBdd v Hospital Authonty of Musco¬ 
gee County. 176 SE.2d 92. 226 Oa 573 
ni— People ex rd, Schreiner v Courtney, suprar—Peo- 
^ ex rd Carter v Touchette, 123 N E 2d 473, 5 
ni2d303 

Pa—^Atlantic Fia^t Lines v. Rankin, 96 A 2d 870, 
373 Pa 517 

Tex—Mdler v Sndson, Com App, 129 S.W2d 288, 
133 Tex 364 
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20 W Va.—Reid v Brooke County Court, 3 S E 2d 
226, 121 WVa 227 
21. Taxpayers 

Cal—Blair v Pitohess, 96 Cal Rptr 42,486F2d 1242, 
SC3d 258,43 ALR3d 1206 
Bill or petitios held insafficient 

Wash—Taborv Moore, 303 P 2d 736,81 Wash 2d 613 

22 Cal— Miller V htoKmnon, supra, n 6—Lavme V 
Jessup, 326 P2d 238, 161 CA2d 39 

Ky —^Bennett v Whitley County, 243 S W 2d 34 

23 Ky—Howard v Ader, 234 SW2d 733, 314 Ky 
213—Com ex rd Baker v Whayne Supply Co, 
371SW.2d26 

Okl^tate ex rd Lockhart v Board of Com’n of 
Lmooln County, supra, n 18. 

24 SC—Ex parte Hart, 2 SJS2d 32, 190 SC 473, 
cert den Bowen v Hart, 60 SCt 82, 308 US 
369, 84 L Ed. 477 

25 Fa.—Riddell v Hutdboson, 1 Lyommng R^ 118 

27 SC—Williams v Wylie, 46 8 E2d 340, H2 SC 
51 

28 Axk—McGhee v Glenn, 428 SW2d 238, 244 
Ark 1000 

0—Peo]^ ex rd McWard v Wabash R Co, 70 
NE2d36, 393 m 243 

Ky—Thompson v Shipp, supra, n 1$. 

Tenn-Laoeffdd V Blount, 304 SW 2d 313» 42 Tenn. 
App 511 
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29. Ky —^Howard v Ader, supra, n 23 
Mo—^Everett v Clmtou County, 282 S W 2d 30 
Ohio—PoEcher v Frank, 22 NE2d 333,61 Ohio App 
187 

§ 293. Evidence 
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30 0—People ex rd Luonv Chicago Title ft Ttust 
Co. 100 NE2d 378, 409 0 303 

Ky—Land v Lewis, 163 SW2d 533, 291 Ky 800 
Pa.—Humphrey v Clark, 29 West Co 163. 

Tenn—^Bayless v Knox County, 286 SW2d 379, 199 
Tenn 268 

31 Ala—Bentley v County Commission for Russdl 
County, 84 So 2d 490; 264 Ala 106 

Ark—Samples v Grady, supra, n 16 
0 —People ex rd Lunn v Chicago Title ft Trust Co, 
supra, n. 30 

Nd>—Thdes v County Bd of Saipy County, 200 
NW2d 13, 189 Nd) 1 

N.Y—Ehkn v Blood, 22 NYS2d 1001, 173 Mtic 
72-Hurley v Tolfiee. 126 NE2d 279, 308 NY 
338 

Fa—Bair v Board of Assessment ft Revidon of Tsxes 
of Bucks County, 86 Fa Dist ft Co 598, 3 Bucks 
CoLR 183, 

SC—Ex parte Hart, supra, n. 18 
Tex—Bexar County v Hatley, 150 S.W2d 980; 136 
Tex 334—Gordon v Commissionen’ Court of Jef- 
fonon County, Ov Aiqi, 310 S W 2d 761, err ref 
no rev err—Fausett v King, QvApp, 470 
SW2d770 

Borden on taxpayer in general 

(2) Other matters 

Tex—Panola Comity Com'rs Conit v Bag)ey, Qv 
App, 380 SW2d 878, err ref no rev err 

Exceasire indebteilneaa 
(1) Wickey v Muscatine County, Iowa 46 NW2d 
32, 242 Iowa 272 

32 Cal—Wine v Boyar, 33 Cal Rptr 787, 220 
CA2d375 

Evidence held admleaible 
(1) Fla—Manatee County v State, 190 So 687, 139 
Fla 330 

Evidence hdd jjwadnii—ibP e 
Tenn—Southern v Beeler, 193 SW2d 857, 183 Tenn 
272 

33 SC—Williams v Wybe, 60 SE2d 386, 217 SC 
247. 

Evidence hdd anffirfewt 
(1) Ark—Rogers v Parker, 203 S.W2d 401, 211 
Ark 957—Warren v Wheatley, 331 SW2d 843, 231 
Aik 707 

Cal—Los Angdes County v Cmg; 100 P2d 818, 38 
CalApp2dSa-Galhv Brown. 243 P 2d 920; 110 
CA2d764 

Ga-Malcom v Webb^ 86 SE2d 489, 211 Oa 45a 
Kan—Dunn v. Board of Com’rs of Morton County, 
194P2d924, 165 Kan 314 
Ky—Burehett v Ledm, 311 SW2d 551—Dixon v 
Elliott County, 357 S W.2d 852 
La—Sharp v Pbihoe Jury of Pandi of East Baton 
Rra^u, 193 So 2d 594^ 194 U 220 
Md—Brennemtm v Roth, 130 A 2d 301,212 Md 491 
Mich —Rode V Muskegon County Bldg Authority, 61 
NW,2d 88 . 338 Mich 363 

Mus—Saxon v. Harvey, 190 So 2d 901—Saxon v Har¬ 
vey. 190 So 2d 901 

Mo—Everett v. Chnton County, 282 S W 2d 30—Read- 
eyv St LouisCounty WaterCo, 3S2S.W2d 622, 
cert den and app dism 83SCt 2a371UK8,9 
LEd.2d 47, reh. den. 83 8.0 203, 371 US 906, 9 
LEd2d 167 

Pa—In re Messina Exoepboas, 9 Monroe 1*R. 37, 63 
Montg-Oo. lOJ-^ppeal of Valvoline Oil Co., 27 
A2d 713, 149 Fa.Snper. 161 
Tenn.-Lacelidd v. Blount, 304 S W2d S13, 42 Tqm 
App 311 
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G) Mam —Bunud v Kandiyolu Comity, 5 NW,2d 
317, 213 Mum 100 

(3) Tcx-^Onem v Rodngoei; OvApp, 274 
S W 2d 715, err ref 00 rev err 

Evidence held iaeiifBdent 
(1) kfwo—Widuy v Musetane County, tapn, n 31 
Kan—Boehm v. Board of Comity Cooi’n of Roio 
Comay, 400 P 2d 739, 194 Kan 662. 
Ky^Thoovaaa v Shipp, supn, n 18. 

Mo—Everett v Cfantoo Coi^, 282 S W.2d 30 
NY—Hurley v Tolfieeb snpn, n 31 
NC—Davie v. Iredell Comity, 176 SE2d 361, 9 NC 
App 381 

Ohio —Foreher v Frank, supra, n 29 
Tenn—Laoefield v Blount, App, 304 SW2d 51$ 
Tex—Oordon v Comnwaaioners* Court id* Jefiersmi 
Comity, Civ App, 310 S W2d 761, err ref. no rev 


§ 294. Trial, Judgment, Review, and 
Costs 

34 Qd—Wme v Bcqwr, 33 GhlRptr 787, 220 
C A 2d 375 

Oa—Stegdl v Southwest Oeorgia R^ional Honsmg 
Authonty. 30 SE2d 196^ 197 Oa 571 
SC—Bynum v Bernm, 88 SE2d 67, 227 SC 339 
Tenn—Feder v Luther. 135 S.W2d 926^ 175 Tenn 
454 
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35 Anz^Naviqo County v Superior Court In and 
For Mancopa County, 461 P 2d 77,105 Am 156, 
op supp 462 F 2d 797, 105 Am 248 

Pa^Bnmot v Said. 29 West Co 93-4ldim v. York 
County, 70 York 42 

36 Ps^Watson v Cufibni, 3S Wash 191, exceptions 
dim 36 Wash. 1, af» 122 A2d 56, 385 FU. 16 

Scope of inqaiiy 

Tex-Scott V Graham. 292 SW2d 324, 156 Tex 97 
37. Qa^-Fhie v Dade County, 32 SE2d 246, 198 
Oa.633 

Mam—Barnard v Kandiyohi Coun^ir. 5 NW2d 317, 
213 Mam. 100 

Fbidingf ImM iiot erroneoiie 
Ky—Gboleyv Sturgill, 293 S W2d 634 
40 Aik^-Gicgory V Goidoiv 420 SW2d 825, 243 
Axfc 635-Faxker v. Laws, 460 SW2d 337, 249 
Aik 632 

m—People ex. rd Toman v Dunkak Bldg Trust, 36 
NE2d 920^ 377 HI 459 

Nd>-ae^ V Hannon, 265 NW 18, 130Neb 389. 
NX—Sdtwartz v Essex County Board of Taxstwii. 28 
A2d 482. 129 NJX. 129, afld 32 A2d 334, 130 
NJX, 177 

Fa.—Appeal of Jmsic; 27 A 2d 729, 149 FaSiqier 
523—In re Thaty-FIist Annual Report of Coutrol- 
IcrofFkyetteConnty, 29 A2d 483,346Fa. 167— 
In xe Caatrollet's Forty-eighOi Anmial Report, 22 
.FiqrXJ 163 

Tex^—Oordoa v Cntnimwwnfts* Court of Jefietaou 
Comity, Ov App, 310 S,W2d 761, err ref no rev 
env—Bee Goo^ T. Robert^ Ov App., 437 S W 2d 
62. 

41. Aiiz^-Lee v Coleman, 159 F,2d 603,63 Aim. 45 
Iowa A aderaon Vv Board of"Su|fia of Lee County, 286 
N.W. 735,226 Iowa 1177. 

Ky—Rote vl Knox Oounty Fiscal Court, 131 SW2d 
498, 279 Ky 611—Ftist NaL Bank of Manchester 
V Hays, 136 SW2dlZl, 288 Ky 297 
Miss-Saxoa v. Harv^, 190 So.2d 901 
NXV-Hyder V Mi&ulc; 94 S E.2d 36a 244 NX: 485 
Fh^—Appesl ef VaKohne Od Co., supra, n. 33—Appeal 
arBadnnaii, 63 AJd 136, 164 FikSnper. 137—In 
re Ihiqwyen* Rq[Mrt of the Oontroller of Nor- 
thumbmkmd County, 21 NorthumbLegJ 32— 
Flemins y Adamaon, 182 A 518, 321 Fs. 28 
TcoLr-Otiem v Rodngiiea« Giv App., 263 S.W.2d 185 
44b ‘^ftevillliw psity** coBitra 
Mdp-tlkcy V kcNary, 529 S W 2d 403 


45 Hamu—You Hbh v Izumo Taidia Kyo Misixm 
of HawM. 355 P2d 4a 44 Haw 147, 26a 365 

Tenn—Biyleis v Knox County, 286 SW2d 579, 199 
Tenn. 268 

Tex—Dava v Upshnt County. Qv App, 191 S W2d 
524 

Diccretfon of eonit 

Midi —Mbsier v, Cowao, ^ N W 85, 295 Midi 27 
Ohio—State ex rd Crottyv Zasgerfe, 29NE2d44,64 
Ohio App 511. app dism 30 NR2d 992, 137 
OboSt 541 

NC—Riderv LenoirCouniy,78SE2d 745,238 NC 
632 

Interest 

Kan—Salthouse v Board of Com'rs of McPherson 
County. 224 P 7a 113 Kan 668—Sahhouse v 
Board of Com'rs of McFheisan County, 224 P 73, 
113 Kan 674 

A s sessm en t of eoets on defSendant 
Tenn—Laoefidd v Bbunt, 304 S W2d SIS, 42 Tenn 
A]^ 311 

46 N C—Rider v Lenoir County, supra, n 45 

Or —Wdier v Jefferson Oounty, 166 P 2d 476, 178 Or 
245 

Tenn—Southern v Beder, sopra, n 32 

§ 295, Appeal from Order of County 
^ard 
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47 Miss—Tally v Board of Sup'is of Smith Oounty, 
353 So 2d 774 

Pa—^In re Thuty-First Annual Report of Controller of 
Fayette County, 5 Fay Co Leg J 227, a{^ quashed 
29 A.2d 483, 346 Pa 167 

SD-Hdmes v Miller, 23 NW2d 794, 71 SD 258 

48 HI—Pec^ ex rd Heuer v. Chicago, B A QR 
Co. 36 N£2d 925, 377111 470 

Nd> —C R T Corp v Board of Equalization, Douglas 
County, no N W2d 194* 172 Neb 540 
Pa—In re Fayette County Controller’s Report, supra, 
n 47—In xe Hurty-Fuat Annual Rep^ of Con¬ 
troller of Fayette County, supra, n 47—Allqheny 
County v Gallagher, 95 PittdiLegJ 261 

Jnrisdlctioii of reviewing body 
Ohio—Board of Education of Qevdand Heights City 
Schod Dist V Evatt, 25 NE2d 453, 136 Obo St 
283 

50 in—People ex rd Heuer v Chicago, B A QR 
Co, siqna, n 48 

§ 296. Injunction and Receiverahip 

52 Dd—Lotdv City ofWihnington, Ch, 332 A2d 
414,sfld 378 A2d635 
ND—Huber v MiDer, 101 NW2d 136 
Pa.—Mnnoe v Bearmih, 48 I>aiq)h.Co 432 

of other remedies 

Mb—Everett v Cfantoo County, 282 S W.2d 30 

Ultra vires acts 

Md—Mdlei: v. County Gom^ of CanbU County, 172 
A2d867,226Md 105 
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54 Ind—Htywood Pub Co v West, App, 39 
NJBZd783, 110 Ind App 368 

Or—Tmamobk Peoples* UuW Dist v. Coates, 149 
P.2d 558, 174 Or 476 

55 US—Reynolds v Wade^ DCAlaska, 139 
FSupp. 171, 16 Alaska 161, app dism, C A, 241 
P2d 208, xevd on oth. gids. 16 Alaaka 675, 249 
F2d 73,17 Alaska 401 

Ala.—Court of County Revennes for Lawicnoe County 
V. Ric har d a oo, 41 So 2d 749, 252 Ala. 403 
Axk.—McLdlan v.'Pledger, 189 S W2d 789, 209 Aik. 
159—Baker v Natioaal Sur Coip, 197 S.W2d 
752, 210 Axk. 731—Townes v. McCoQom, 256 
SW2d 7ia 221 AA 920-Needham v Garner, 
350 S.W2d 19A 233 Ark. 1006—Mackey v Mc¬ 
Donald, 504 S W.2d 726, 255 Axk 978 
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Cal—Los Angeks County v. Supenor Court for Los 
AngeileB Gbunty, 62 Cal Rptr 435,233 C A 2d 670 
Fhu—State Bd of Adimniatration v Pasoo County, 
supra, n 18. 

Ga—Moms v. Cay Conned of Augusta, 40 SB2d 7ia 
201 Oa 666—Ferguson v. Randolph County, 84 
S E2d 7a 211 Ga 103—Mabom v Wcha supra, 
n 33—Tmibs v Straub, 117 SB2d 462, 216 Ga. 
451—Committee for New Cobb County Revenue v 
Brown, 185 SE2d 53A 228 Oa 364. 
ni— Daly V Madison County, sopra, n 18—Hunt v 
Cook County, 76 NE2d 48, 398 m 412 
Ls^-Mdanoon v Pbhoe Jury of Lafoyette^ App, 301 
So 2d 715. 

N M—Tom V Board of Coin*n of Lmoob Comity, 92 
P2d 167,43 NM. 292 

N C—Freeman v Boaxd of Com’rs of Madison Comity, 
19 SE.2d 9, 221 N.C 63—Janufon v Qty of 
Chaxlotteb 80 S E 2d 904^ 239 N a 682 
N D —Anderson v Jeannotte, 96 N W 2d 591 
Tenn—Lacefield v Blount, 304 S W2d 515, 42 Tenn. 
App 311 

Tex—Guerra V McCldlan, Qv App,'243 S W2d 715, 
fnand over—Godky V Duval County, OvApp, 
361 SW2d629 

Jurisdiction of state officer 
Pa—Munce v Beamish, supra, n 52 
Bfll, pedtion, or complaint held enffident 
Ga—Floyd v Thomas. 87 SE2d 846, 211 Oa 656 
Mo—Miller v Ste Genevieve County, 358 S W 2d 28 
Tom—State ex rd Baird v Wilson County, 371 
SW.2d434, 212Tenn 619 
laenes, proof; and variance 
N C—Baihour v. Carteret County, 120 S E2d 448, 255 
NC 177 

56 Cal—Tnm, Inc v Monterey County, ISO Cal 
Rptr 351, 86 C A 3d 539 
Miss—Saxon v Harvey, 190 So 2d 901 
Purpose 

Csl—Blair v Pitchess, 96 CalRpte 42, 486 P2d 1242, 
S C3d2S8, 45 ALR3d 1206 
Mere expendltnie of time enffident expenditure 
of firnds 

Cal—Blair v Pitchess, 96 CalRptr 42, 486 P2d 1242, 
5 C3d 258,45 ALR3d 1206 

Constitntional provision 

Aik-Mackeyv McDonald. 304 S.W 2d 72^ 255 Axk 
978 

58 Ohio—Yoder v Wihiains County, 354 N£2d 
923, 48 Obo App 2d 36, 2 O O 3d 23. 

59 Aik^>McLdlan v Pledger, 189 S W.2d 789, 209 
Ark ISS^oMackeyv MdDonald, 504 S W 2d 726^ 
255 Axk 978 

Oa^-Snutb v. McMichad, 45 S E.2d 431, 203 Oa 7A 
6D Oa—Ferguson v Randolph County, supra, n 
55—Floyd V. Thomas, 87 S E.2d 846,211 Ga. 636 
63 Ta—Cantu v Rodnguez, GivApp, 376 S W.2d 
7a err ref no rev. err. 

65 Axk—Walker v Oladith, 134 SW2d S4a 199 
Axk 580 
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67. PleadiBg heU foffident 
Kan—Lmder v Board of County Com’n of Wallace 
County, 348 P2d 815, 186 Kan 107 
68 Ala—Court of County Revoinet for Lawrenoa 
County V Richardson, supra, n 35 
Ga—Fine v Dade Comity, supra, n 37 
Pa.—Thnity y Keek, 29 WeeiCo 27, a«d 54 A2d 
896,3571^ 387—Church Farm School v County 
Com*ii^ 3 Chester Co L R. 160 
71 Kan—Sdtmann v Boaxd cf'^County Com'rs of 
Rush Coattty, 512 P2d 334> 212 Kan. 805 
Efted d temponuy restraining order 
ND—Biuscgaaid v Schxoeder, 201 N W.2d 8p9 
73 Mo—Everett v Omton County, 282 SW.2d 30 
77 Ndi—Waxien v Stanton County, 15 N WJd 757, 
145 Nd) 220 
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Tex—Dancy v Davidson, QvApp, 183 SW2d 195 
err ref ’ 

78 Fla—Mayes Pnnting Co v Flowers. App. 154 
So2d 859 

79 Qa—^Nelson v Wainwnght, 164 SE^ 147 224 
Oa, 693 

Tex—Gaiaa v State, Civ App. 290 SW2d 555. cir 
ref no rev err—Jenkins v Ti ny t om b County. 
QvApp, 375 SW2d 958 

80 Ark—Hughes v Jackson. 210 SW2d 312, 213 
Ark 243 

Cal—Qtizens* Comnuttee for Old Age Pensions v 
Board of Sup’is of Los Angeles County. 205 P.2d 
761, 91 Cal App 2d 658 

Fla—V Wakulla County, 3 So 2d 799, 148 Fla 

Ga—St^all V Southwest Georgia Regional Housing 
Authority, supra, n. 18 
HI —^Daly V Madison County, supra, n 18 
Kan —^Dunn v Board of ComVs of Morton County, 
177 F2d 207, 162 Kan 254^ 449. 

Ky—Estin County V Noland. 175 S W 2d 341,295 Ky 
753 

La—Trahan V Police Jury of Jefferson Parish, 74 So 2d 
164, 225 U 920 

Minn—Ryan v Hennepin County. 29 N W2d 385, 224 
Minn 444 

Neb—Sattecfidd v Bntton, 78 NW2d 817, 163 Neb 
161 

NY—Ahem v McNab, 185 NYS2d 664, 7 AD2d 
546 

NC—Foxv Board of Com’rs of Durtarn County, 94 
SE2d 482,244NC 497 
Ohio—Porcher v Frank, supra, n 29 
Pa—Spencer v Sneddcer. 64 A 2d 771, 361 Pa 234 
Tex-Osbome v Kath, 177 S,W2d 198, 142 Tex 
262—Wantland V Anderson. Qv App, 203 S W 2d 
787, err ref no rev err 
Injunction against parttcnlar ads reftised 
(1) Kent V. Murphey. 64 SE2d 49, 207 Oa 707 
(S) Other acts 

Oa^Biadfield v Hospital Authority of Muscogee 
County, 176 SE2d 92. 226 Oa 575 
m— Oamer v Du Page County. 133 NE 2d 303, 8 
lU2d 155 

N C—Wynn v Trustees of Charlotte Community Col¬ 
lege System. 122 S £ 2d 404, 255 N C 594. 

Pa—Manncar v. Luzerne County List Dist, 16 D & 
C2d735,47LuzXReg 67 
TeruL-Shoef v Bringin 281 SW2d 255, 198 Tenn 
526 

81 US—Hart v Knox County, DCTenn, 79 
FSupp 654, app dism, C A, 171 F2d 45 

Idaho—Harrison v Board of Com'rs of Bannock Coun¬ 
ty, 198 P 2d 1013, 68 Idaho 463 
Ill —Daly v Madison County, supra, n. 18 
La—Rozas v. Evangeline Parish Police Jury, App, 211 
So 2d 134 

Md.—Gsrtbll Park Manor Community As8*n, Inc v 
Board of County C(»i*rs of Fredenek County, Md, 
437 A2d689, SOMdApp 319 
Ohio—CB Trsosp, Inc v Buto County Bd of Mental 
Retaidabon, 397 NE2d 781,60 Ohio Misc 71,14 
003d 328, 

Teim—Sdhultz v LewaHen,217SW2d944, 188Tenn 
206 

Wis—Mcautchey v Milwaukee County, 300 NW 
224, 239 Wn 139, 137 A L R 628, den 300 
N W 91T, 239 Wis 139y 137 ALR 630 
Interest different from that of pdillc generally 
reqnired 

La—Akmv Caddo Parish Police Jury, App, 234 So 2d 
203, wnt ref, 235 So 2d 99, 256 Oa 75. 
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j 

85 Fav—Maonear v UifimneQiiunly Bist DiSt, 16 
D * C2d 735, 47 L)sz.LJteg 67—Brant v Spro- 
wia, 20 Som 4. 

Nor, in the absence of a prayer for 
altemative relief, need the court grant 


an utJUBction other than that prayed 

86,5 Reftwal to grant fayimctioa as to cartain parts of 
budget held not to ocmstitute abuse of discretion 
Tex—Omvis v Duval County, QvApp, 337 SW2d 
306 

87 Oa.—Levine v Peny, 49 S E 2d 820,204 Ga 323 
NY—Ahem v McNaby 185 NYS2d 664, 7 AD2d 

546 

Iidnnction properly refused 

Oa-^ones v Oiaham, 15 SE2d 42a 192 Ga 383 

However, the trial court is required 
to weigh the equities and consequences 
of granting or not granting an interloc¬ 
utory injunction.*’^ 

873. Discretion not abused in refusing to 
grant utJnnction 

Tex—Gravis v Duval County, QvApp, 337 SW2d 
206 

88 Wis—Lmdenv Babcock, 5NW2d 759, 241 Wis 
209 

90. Personal interest in Iitigati<m not regoired 
Cal—Blair v Pitchess, 96 CaIRptr 42, 486 P2d 1242, 
5C3d 258.45 ALR.3d 1206 

§ 297. Necessity for 
Library References 
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92 US—Gneco v Memorial Hospital of Greene 
County, DCNY, 385 FSupp. 798. effd, CA, 
515F2dS04 

Ala Jeffers v Wharton, 197 So 352, 29 Ala App 428, 
cert gr 197 So 358, 240 Ala 21—Marshall Coun¬ 
ty v Uptain,409 So2d423 
Cal—San Luis Obiqio County v Ranchita Cattle Co, 
94 Cal Rptr 73,16 C A3d 383—Moaesian v Fres¬ 
no County, 104 CaIRptr 655, 28 CA3d 493 
Colo—Calahan v Jefferson County, 429 P2d 301, 163 
Colo 212—Bowen v Waymixe, App, 478 F2d 
691 

Ind—Gonser v Board of Corn'is for Owen County, 378 
NE2d 425. 177 Ind App 74 
Mich—Cowen v Macomb County, 287 NW 558, 290 
Midi 361 

Miss—Martin v Newell, 23 So 2d 796,198 Miss 809^ 
Qty of Crystal Springs v Copiah County, 42 So 2d 
188, 207 Mias 257 

NA—Verges v MoxnU County, 9 NW2d 221, 143 
NA 173—Sarpy County v. Gasper (JaaperX 30 
N W 2d 67, 149 NA 51—Strawn v Sarpy County, 
58NW2d 168, 156 NA 797 
N Y—Ddl v Westdiester County, 160 NYS2d 957, 5 
Misc2d 869, affd 165 NYS2d 623, 4 AD2d 
779—Kaimenaka v Westchester County, 241 N Y. 
S2d 814, 39 Misc2d 750—Zipser v Pound, 348 
NY$2d 18, 75Mttc2d489 
Texr—WiQuuns v Cass County, 147 S W 2d 588, err 
dism, judg correct—^Mes^ v Refugio County, 
Civ App f 435 SW2d 220, err ref no rev err 
WaA—Puget Const Co v Pierce County, 392 P2d 
2Z7,64WaA2d453—Ndsonv Dunkm. 419 P.2d 
984,69 WaA 2d 726 

Age or phyncfll or mental condition of claimant 
immaterial 

Cal-AitukoviAv Astendorf, 13kP2d 831,21 Qd2d 
329 

Nev—Barney v Clark County, 389 P2d 392. 80 Nev 
104 

‘Tropei^ ant fa orit y 
(2) OAer peisons 

N.Y—AppbeatiOQ of Daly, 241 NYS2d 732. 19 
AD.2d 691, motion den 194 NE2d 691, 13 
N.Y2d 984, 244 NY$2d 783, afEd 198 NE.2d 
254, 14NY2d574, 248 NYS2d873 
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Rejected claim not required to be filed with 
anditor 

Nev—Rice v dark County, 382 P2d 605, 79 Nev 
253 

Statutes c onstr ued 

N Y —Sduavone v Nassau County, 362 N E 2d 252,41 
NY2d 844, 393 NYS2d701 
Va —Chesterfield County v Town and Country Apart¬ 
ments and Townbonsea, 203 SE2d 117, 214 Va. 
587 

WaA —Thoigaard Plumbing & Heatmg Co v Kag 
County, 426 P2d 828, 71 WaA 2d 126 

Statutory andioiity 

Anz—Manoopa County v Oaett, 518 P2d 1003, 21 
AnzApp 286 

Time limit 

NJ—Keller v Somerset County, 347 A 2d 529, 137 
NJSuper 1 

Statute valid 

Anz—Norcor of America V Southern Arizona Intern 
Livestock Ass’n, App, 596 P2d 377, 122 Anz 
542 

93 Ala —Wilhams v. McMillan. 352 So 2d 1347 
Cal—Silva V Fresno County, 146 P2d 520, 63 Cal 

App 2d 253 

Ga—Davis v. Cobb County, 15 SE2d 814, 65 Qa App 
533 

N C—^Efird v Board of Com*n for Fortyth County, 12 
SE2d 889, 219 NC 96 

OAer reaaons 

Cal—HoAfUderv Los Angeles County. 272 P 2d 844, 
126CA2d 370 

94 Anz—^Norcor of America v Southern Anzona 
Intern Livestock AsaX App, 596 P 2d 377, 122 
Anz 542 

Cal Johnson v Freano County, 149 P2d 38, 44 Cal 
App 2d 576 

NA—Sarpy County v Gasper (JaqperX supra, n 92 
N Y —Croas v. Westchester County, 206 N Y S 2d 9QZ 
Or—Guyot v. MultnomA Cty, 625 P2d 1344, 51 
Or App. 373 

Tex—Messer v Refiigw County, QvApp, 435 S W2d 
220, err ref no rev, err 

Va—Shenandoah County SAool Bd v Board of Siip*r8 
ofShenandoA County, 36 SE 2d 62a 184 Va 700 
WaA—Olson v King County, 428 F2d 562, 71 
WaA 2d 279, 24 A L R 3d 95a 

Waiver ‘ 

SuA statutory requirements cannot be waived by 
county officeta—Caron v Grays Harbor County, 139 
P2d 626, 18 WaA 2d 397, 48 ALR 626 

State*i daim ibr taxes 

Tex—Childress County v States QvApp, 95 SW2d 
1031 

page 1254 

96 NY—Zipser v Pound, 348 NYS2d 18, 75 
Mu&2d489 

98. Cal—Young v Ventura County, snpra n 92^ 
Stewart v McCoQuter, 231 P2d 48, 37 C2d 
203—Boasert v Stokes, 3 GsLRptr 884, 179 
CA2d 457—KitAen v Ddafidd, 34 CdRirtr 
288,221 CA2d 114 

Fla—Cary V Stale ex id Cauthen, 190 So 49. 138 Fla 
379 

Ga.—LynA v Ibms County, 4 S E 2d 573, 188 Ga. 
651 

Mont —Weir v Silver Bow County, 124 P 2d 1003, 113 
Mont 237. * 

NY—KamienAav WestAesterCounty,241 N.YS2d 
814, 39 Misc 2d 7S0 

N C—Efird V Board c£ Com*rs for Forsyth County, 
supra, n 93 

WaA—Caron v Grays Harbor County, 139 P 2d 626, 
18WaA2d397,48 ALR.626-PugetC(iiist Co. 
V Fierpe County. 392 P2d 227, 64 WaA 2d 453— 
Olaon V King County, 428 P.2d 562, 71 WaA 2d 
279, 24 ALR 3d 950 
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§297 COUNTIES 

1254 

Wlt^Hicktv MilwiiiltteCoanty,23$NW2dS09,71 
Wii2d401 

ApfUctUe ta tort cUlmo only 
N Y-Oahagia Dndgmg Goip v Nunu County, 338 
NYS2d241. 71 Mac 2d 751. 

Statnte not i^pUcaUe to contract daliiia 
K Y —Gahngaa Dndguig Goip v Namn County, 338 
NYS2d241, 71 Mw;2d 751 
99 Od—Dilhrd v Kero Oonnly, 144 P2d 3«5, 23 
GdTd 271, ISO ALR. lOift-Ansdl v Qty of 
San Diqpo, 216 P2d 4SS, 35 Cal 2d 76 
Fla.—Butts V Dade County, App, 178 So 2d 592 
Mum.—Cdun V Behmm County, 29 NW 2d 444, 224 
Mum 564 

NY.—Meed V Naosan County Pdicse Dept, 332 NY 
S2d 679, 70 Mac 2d 274 
Goatnet action not banod 
Mum-^Andera v Andenon, 217 NW2d 854, 300 
Mum 112 

1 Moot—Weav Sdver Bow County. 124 P 2d 1003, 

113 Mont 237 

^vyo—dtad m, BaUaigee v Boeid of County 
Com'is of Ftemont County, 212 P2d 71, 76, 66 
Wyo 390 

2 Oa^Nona v Nixon, 52 SB2d 529, 78 OaApp 

769 

3 Ala—Folmar v Bnntky, 193 So 122, 238 Ala 

681—Jeffias v Wharton, 197 So 352,29 Ala App 
428, cert gr 197 So 358, 240 Ala 21 
Inrt—Roaenbloom v Hutchins. 55 N£2d 315,222 Ind 
590 

CoapcnaatloB of officen 

(1) Ala.—Jeflbnon County v COan, 195 So 267, 
29 AlaApp 281, oert dam 195 So 277, 239 Ala 3 
buL—NdUe County Council v State ex rd Fifer, 125 
NE2d 709, 2341ad 172 

Tex—^Naoogdodies County v Jinkua, Civ App, 140 
8LW2d901.err ref 

5 Ccda—Forrest v County Com*is In and For Ad¬ 
ana County, App, 629 P 2d nos 
Mimur-nlohnam v. Steele County, 60 N W 2d 32, 240 
Mmn. 154 

Tcfc—Harm County v Dowleain, CrvAi^., 489 
SW2d 1401 err ref no rev err 

po gf 1255 

9 US.—Albert v. Dietz, DCKawan, 283 FSupp 

854 

10 NY—Valstrey Service Corp v Board of Eleo- 
txxa. Nassau County. 161 NYS2d 52, 2 NY2d 
413, 141 N.£.2d 565-Zillinan v Meadowbiook 
Hospital Go., Inc, 358 N.YS2d 466^ 45 AD2d 
267 

13 Minn—Nsdean v Ramsey County, 245 NW2d 
254, 310 Mmn 549. 

NY-Reilty Aaocmtei v Stoothd^ 17 N.YS2d 52, 
258AppDiv 462, ^ip den 18 NYS2d 745, 258 
AppDiv 1070 

14 Mmn.—Lenthold v. Redwood County, 288 N W 
165, 206 Mmn 199 

22. Fa^Kkm v. Gilaon, 25 NorthumbLegl 199 
TcoLr-SmitlL V. McCoy, OvApp, 533 S.W2d 457, err 

dam 

OptiOB of cfafanant 

Oil—H dciifUderv Lot Angeles County. 272 P 2d 844, 
126 CA 2d 370. 

§ 298. Time for Presentation 

23. U.S—Cooper V Westchester County, DCNY, 
39 FSupp 58 

Ala/—Rice y. Tbacaloosa County, 198 So 245, 240 Ala 
4—Rioa V Ibscalooea Co^, 4 So 2d 497, 242 
Ala. 61 

Cd.p-Kddien v Ddafield. 34 GsLRpfr 288, 221 
CA2d 114 

Ffab-Scurela v. Penande^ ^ipi, 371 9a2d 535 
Oa.—DrasT Cobb County, IS SE2d 814,65 OaApp 
533—CloQd V De Kalb County, 29 S E 2d 441, 70 
OaApp. 77^^-Ncrm V Nhmo, *32 S.EJd 529, 78 


Ga.App 769—Douglas County v Brown A Riky 
Enterpraes, Lmuted, 151 SE2d 51(^ 114 OaApp 
410 

lowse—Hariyman v Htyles, 257 N W 2d 631 
Mich—Calkins v Chesapeake A O Ry. Co, 179 
NW2dS3, 23MichApp 468 
Nd>—CJJS. dted m Coverdsk A Golpitts v Dakota 
County. 12 N W2d 764, 765, 144 Neb 166 
NY—Mdlyneaiixv Nassan County,256NYS2d 123, 
22 AD2d 954, afid 209 NE2d 286, 16 NY.2d 
663, 261 NYS2d 294—Weed v Nassau County, 
346 NYS2d 702, 42 AD2d 848, afid, 313 
NE2d 787. 34 NY2d 723, 357 NYS2d 493 
Old —Board of Conunisaioners of Oklahoma County v 
Bennett, 111 P2d 492, 188 Okl 536 
Wash—Cbok v. Osllam County, 180 P.2d 573. 27 
Wash 2d 793—Puget Const Co v Fierce County, 
392 P2d 227, 64 Wash2d 453—Olson v Ki^ 
County. 428 P2d 562. 71 Wadi2d 279, 24 AL 
R3d9S0 

Wis—Raube v Chmtenson, 70 NW2d 639, 270 Wu 
297 

Reason for limiting time 
Cal—Myers v Orange County. 86 CalRptr 198, 6 
CA3d 626 

Qa—Stellmg v Richmond County, 59 SE2d 414, 81 
OaApp 571 

*«A€Gnled^ etc. 

(2) Other statements 

Cal—Diyardm v VentoiB County Oeneral Ho^tsL 
138 Cal Rptr 20, 69 C A 3d 350 

General end special statnte 

(2) In absence of tyemal ttatute. general provisions 
control 

Cal—^Bambndge v Rrvenode County, 334 P 2d 625, 
167 C A 2d 418 

KeiroflciiTC cuccc or sronites 

(3) Other danns 

Cal—Church v Humboldt County, 57 CalRptr 79, 
248 C A 2d 853—Tammen v San Diego County, 
58 Cal Rptr 249,426 P 2d 753,66 C 2d 468-Gar- 
cu V Otty and County of San Francisco, 58 Chi 
Rptr 76a250CA2d767 

m—Eason v Garfield Park Community Hospital, 370 
NE2d 1099, 13 IRDec 72, 55 BlAppSd 483 

Walyer 

(2) Ihe statutory requirement cannot be waived by 
county officials—Young v Ventura County, 104 P2d 
102, 39 CalApp2d 732. cert den 61 SO 440; 311 
US 717, 85LEd 467 

Hawiii-Oakicy v State; 505 P2d 1182, 54 Haw. 210 
Wash—Thorgaart Plumlxng A Heating Go v Kmg 
County, 426 P 2d 828, 71 Wash 2d 126 

(3) Statuhxy requirement cannot be waived—^Len- 
decker v Pennington Q>unty, 17 N W 2d 715, 70 S D 
362 

(4) Waiver not shown 

NY—^Menter v Westcdiester Coumy FlayUmd Om- 
miSBion, 247 NYS 2d 3, 42 Miac2d 5—Payne v 
Village of Hondieads, 249 NY.$2d 550, 21 
AD2d715 

StrtDtory limitations hdd appUcaUe to 

(1) Wash—Thoigaaxd Plumfamg A Heatmg Co v 
Kmg Coonty, 426 P2d 828. 71 Wash 2d 126 

(6) Other daims 

Ala.—Deal v Tiucaloaaa County, 45 So 2d 691, 253 
Ala 523 

Qd—Church v Humboldt County, 57 CalRptr 79, 
248CA2d85S 

Fla—Flradley v Dade County, App, 187 So2d 48 
NY—Tnnbergv Nassau County, 209 NYS 2d 995— 
Anderson v Nassau County, 297 N YS2d 665, 31 
AD.2d761 

St a twt OI f y hflld fw fp H rp M f* to 

(7) other danns 

US—Beyer v Werner, DCNY., 299 FSupp 967— 
Modiree v Lmig Island Jewish Medical Center, 
CANY»50!F2d 1065 
Ah-HiUfiddv Spears, 380 So 2d 262 


Qd—Karnahrens V City and County of San Fraaosop 
196 P2d 140; 87 CalApp2d 196 
FIs—Parker v Thomas, App, 185 So 2d 511—Han¬ 
cock v Ptyer, App, 219 So 2d 746. 

Qa^tdhng v Richmond County, suprar—Owens v 
Floyd County, 95 $E 2d 389,94 OaApp 532, fbU 
95 SE2d 392, 94 OaApp 536—Folk County v 
Anderson. 158 SEJId 315, 116 OaApp 546 
HI—Ginnan v Cook County, 431 NE.2d 1291, 59 
BlDec 534, 103 HI App 3d 897 
Moot— Neil v Lewis and Claxk County, 323 P.2d 270; 
133 Mont 323 

Neb— McCOOough V Douglas County, 34 N W2d 654, 
150 Nd> 389 

ND—Riddaad County v State, 180 NW2d 649 
Pa—Hyser v Allegheny County, 434 A2d 1308, 61 
Fa-Cmwlth 169 

Wash—Thofgaaid Plumbmg A Heating Co v. Kmg 
County, 426 P2d 828 

Claim hdd timdy filed 

Fla.—Dade County v Carter, App, 231 So 2d 241 
Md—Qrubbsv Prmce George's County, 297 A^ 754, 
267 Md 318 

Mmn—Hestbedc v Hennepm County, 212 NW.2d 
361, 297 Mum 419 

N Y —^Dickey V Nassau County, 410 N Y S.2d 333, 65 
AD2d780 

Okl—Board of County Gom'n of Oklahoma County v 
Litton, 313 P2d 239, 64 ALR2d 1363 
Or—Holdner v Columbia County, 627 P2d 4, 31 
OrApp 605 

Lem to file belated daim aUowed under di> 
ctmatanccs 

Cal—Thompeon v. Fresno County, 31 CalRptr 44, 
381 P2d 924—Gonzales v Meroed County, 29 
Gel Rptr 675,214 C A 2d 761—Santa Clara Coun¬ 
ty V Superior Court of Santa Clan County, 94 
CalRptr 158,483 P2d 774, 4C3d 345—Flores V 
Board of Sup'n, Los Angeles County, 91 Cal Rptr 
717, 13CA3d 480,55 ALIL3d923 
NY—Blaisddlv Wayne County. 282 N Y S 2d 872,54 
Mtte2d 415—Brooks v Rensselaer County, 309 
NYS2d 659, 34 AD2d 708—Prude v Ene 
County, 364 NYS2d 643, 47 AD2d 111 

Leave to file bdated claim denied 
CaL—Danunquez v Butte County, 50 CalRptr 448, 
241 CA2d 164—Tammen v San Diego County, 
58 CalRptr 249,426 P2d 753, 66 C2d468—Gar¬ 
cia V Qty and County of San Franciico^ 58 Gal 
Rptr 76a 250 C A 2d 767—Black v Los Angeles 
County, 91 CalRptr 104, 12 CA3d 670 
NY—HansenV MpnxoeCounty,255NYS2d621,23 
A4:>2d 523—Zsslowiky v. Nassan County PuUic 
General Hoepita], 209 NYS2d 921, 27 Mi8e2d 
379-Marquart v Ene County, 317 N YS2d 909, 
36 A D 2d 578—Engk v Westdiester County, 328 
NY.$2d 601, 38 AD 2d 601 

C igjm held barred 

US—Ezagiu V Dow Chemical Corp, CAN.Y, 598 
FA1727 

Gal—Cblhiisv Loa Angeka County, 50CaLRptr 586, 
241 CA2d 451—CaUbteae v. Monterey County, 
39 CalRptr 224, 251 CA2d 131—Fonieca v 
Santa daia County, 69 CalRptr 357, 263 C A 2d 
257 

bd—Gonserv Board of Gom'n for Owen County, 378 
N.E2d 425, 177 Ind App 74 
NY—Tianberg v Naaaan County. 209 NY.S2d 995 
Or-Alhed Vetenna Council v Klamath County, 544 
P2d 19a 23 OrApp 653 

Tex—Wade v Jackson County, QvApp, 547 SW2d 
371, err ref no rev err 

Minor 

Osl—Tammen v San Diego County, 58 CalRptr 249, 
426P2d753, 66C2d 468-Wozmak V Femnanla 
HoapitaL 82 Cal Rptr. 84,1 C A 3d 716 
Nev—Baniey v Clark County, 389 P2d 392, 80 Nev 
104 t 

NY—Monte v Town of Rocheater, 437 N.YJS.2d 796, 
81 AD2d678 
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Oiim not defeated lack Of dIUieiice Of con^ 
ty 

Kaa—SchocdDut No R-^ Ftenklm County v Boanl 
of County Com'n, Smak County, 441 P2d 875 
201 Kan 434 

Bdatod dafana 0eiieraDy 
Cil—Black V Loi Aqgdea County, App, 91 CklRptr 
104v 12 C A 3d 670—Sacnmento Cotmty v Snpen- 
or Court, fe and For Sacnunento County, 164 
GalRptr 724, 103 CA3d898 
NY—Gnocov Fuaaio, 402 NYS2d 829, 61 AD2d 
903 

Utah—Vincent v Salt Lake County, 583 P 2d 105 
AppUcaUe to tort daima 
Fla—RiWer v Florida Power ft Lukt Co. App. 254 
So2d238 

Dtamlsaal with lea?e to niilead 

NY—Doran v Town of Cbeektowaga, 388 NYS2d 
385, 54 A 178 

Eacape danae 

Md—Madora v Bahunore County, 367 A2d 54, 34 
MdApp 340 

Diaaodbaal proper 

m—Panko V Cook County, 356 N E 2d 859, 1 HI Dec 
577, 42 m App 3d 912 

NY-Krupuicki v Snider, 433 NYS2d 913, 78 
AD2d 1000 

Kxtenaten period 

Or—Pickett v WaAington County, 572 P 2d 1070, 31 
OrApp 1263 

page 1256 

24 Cal—Skidmore v Tuolnmne County, 96 P2d 
178, 35 Gal App 2d 525 

Nd) —Cona oh da t ed Chemical Laboratonea v C"'W 
County, supra, n 23 

NY —O’Rourke v Westchester County Playland Com- 
musion, 129 NYS2d 196, 283 AppDiv 874 

Prematiire notioe insnffideiit 
NY—K ami e nsk a v Westchester County, 241 N Y S 2d 
814, 39 Misc2d 750 

27 US—Cooper V Westchester County, DCNV, 
39FSUPP 58 

Anz —Amencan Credit Bureau v, Fong Coun^, App, 
596 P 2d 38a 122 Anz. 545 
Fla~4detropolitan Dade County v Maddoz, App, 242 
So 2d 165>4iafflbnck v Beard, App, 366 So 2d 
58, remd, Sup, 396 So 2d 708 
N Y—Lotter v Westoihetter County Park Commusion, 
aupta, n 23. 

SD—CJJS. dted la Tendecker v. Pennington County, 
17NW2d715, 716,70SD 362 

lilWrIaoniiient no excnae 
NY—Bates v Onondaga County, 141 NYS.2d 264, 
207 Mi8C 767 

Court not andiorized to pcndt correction of 
defect In manner or time of aernee 
NY—Payne v Village of Bdiseheads, 249 N.YS2d 
55a21 AD2d715 

Statute of HmttatioM dfatingnWied 

Gal—Kem County v. Superior Oomt of Kern County, 
147 CalRptr 248, 82 C A 3d 396 

page 1257 

28. Cal—Young v Ventura County, supra, n 23 
Old—GJJSL epoted in Board of Gom’rs of Oklahoma 
County V Bennett, 111 P2d 492, 493, 188 Okl 
536 

Wash—Puget Const Co v Pietce County, 392 P2d 
227, 64 Wash 2d 453 

Matfera held not to prefcnt bar 
Cal—Fenara v GHbm County, 1 CslRptr. 585, 176 
CA2d 751^^CoilIma v Los Angeles County, 50 
QOJtptr 586,241 c A 2d 451. 

Statnte bara remedy not jnriadiction 

Iowa—Bennett v Ida County, 203 NW2d 228^ 


29. Qd—Albaeckv Santa Bmtan County, 266 P 2d 
844, 123CA2d 336 

Qaimant has burden of showing ezenae fer 
feflnre to present 

Cal—Hasty v County of Los Angeles, 131 CalRptr 
347,61 C A 3d 623 

30. Estoppel of county 

Cal—Farrdl v Placer County, supra, n 23—Ormda- 
Gounty Ihre Protection Dtst v Fredenckson ft 
Watson Co, 344 P 2d 873, 174 C A 2d 589—Rand 
V Andraatta. 36 CalRptr 846, 389 P2d 382. 60 
C2d 846—Rand v Andrestta, 36 CalRptr 846, 
389 P2d 382. 60 C2d846 

Midi—E E Trqip Excavating Contractor, Inc v Jack- 
son County, 230 N W2d 556. 60 Midi App 221 

Late or defective notice equivalent of no notice 
Gal—Rand v Andreatta, 36 CalRptr 846, 389 P2d 
382. 60C2d846 

32 NY—Application of Sixnone. 100 N Y S2d 285, 
277 AppDiv 1008 

35 Ala—Moigan County v Money, 189 So 173, 28 
Ak App 514, cert den 189 So 775.238 Ala. 149 

36 Cal —Hbchfdder v Los Angeiles County, 272 
P2d 844, 126 C A2d 370 

Tenn—Chiqmian v Sullivan County, 608 S W 2d 580 

§ 299. What Constitutes and Formal 
Requirements 

37 Cal—Stromberg, Inc v Los Angeles County 
Flood Control Dist, 76 Cd Rptr. 183, 270 C A 2d 
759 

Oa—Lewis v Oay, 109 S £ 2d 268, 215 Ga 90 
NY—Desroches v Caron, 174 NYS2d 627, II 
M>ae2d838 

NC—Dennis V Qty of Albemarle, 87 S E 2d 561, 242 
NC 263,reh dism 90 SE2d 532, 243 NC 221 
Wis—Raube v Cliiutenson, 70 N W2d 639, 270 Wis 
297 

Change in law 

lowar-Dan Dugan Tnm^iort Co v Worth County, 243 
NW2d655 

limitation of govenunental liability 
m^Baaon v GarjSdd Park Community Hospital. 370 
NE2d 1099, 13 niDec 72. 55 IllApp3d 483 

38 Cal—Board d'Sup'is of Lake County v Phillips. 
28 CalRptr 30a 212 CA2d 815, 

Colo—Fonest v Coonty Cmn’rs In end For Adams 
County. App, 629 P2d 1105 
Ga—Dousiks County v Brown ft Riley Enterpnsea, 
Limited, 151 SE2d5ia 114 GaApp 410 
Md—Loewmger v Fnnce George’s County, 292 A 2d 
67, 266 Md. 316 

Mass-A Belanger ft Sons, Inc v. Joseph M Concan- 
non Coip. 127 NE2d 670, 333 Maas 22 
NY—Desroches v Caron, 174 Ny.S2d 627, 11 
Misc.2d 838—Slocum v Madison County, 176 
NYS2d 741, 6 AD2d 347—May v Suffidk 
County Police Dept, 236 N Y S 2d 933 
Or—Babduser v Hiser. 630 P 2d 902, 53 OrApp 27 
Wash—Nelson v Dunkm, 419 P2d 984> 69 Wash 2d 
726 

Notice aent by regnlar nudl 
NY—Application of Pohte^ 141 NYS2d 329, 207 
Misc 622 

Actual notice 

US—Modave v Long Island Jewish Medical Center, 
CANY, SOI F2d 1065 

NY—Bronson v Westchester County. 168 NY.S.2d 
735,10 hfisc 2d 293—Brooks v Rensselaer County, 
309 NYS2d 659, 34 AD2d 708 
Or—Brown v. Portland School Dist No 1, 628 F2d 
1183, 291 Or 77 

Tenn—Anderson v Hayes, App, 578 S.Wi2d 945 
Wis—Rabe V Outagamie County, 241 N.W2d 428, 72 
Wis 2d 492 
Notiee InanfOdent 

Ga—Cobbv Board of Com’ts of Roads ft Revenue of 
m county, 260 SE2d 496, 151 GaApp 472 
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Or—Poti V Yamhill County, 637 P2d 205,55 Or App 
86 

Utah—Edwards v Iron County, 531 P.2d 476 
Ckdm aent by oertifled mail 
Cal—Can V Loe Angeles County General Hospital— 
use Medical Center, 143 CalRptr. 845, 77 C A3d 
911 

A timely notice of claim given to a 
counly after the original complaint is 
filed does not render it forever ineffec- 
tive with respect to a subsequent com¬ 
plaint^*® 

38.5 Fkd—Aakew v Votusia County. App 5Dut, 
450 So 2d 233, receding ftom Sal^ v Watkma, 
415 So 2d 858 

page 1258 

41 Ak—^Morgan County v Mcn^. supra, n 35 
Cal—Myers v Orange County, 86 CalRptr 198, 6 

CA3d626 

Fla.—Butts v Dade County, Aj^, 178 So 2d 592—Bre¬ 
vard County v Interstate Engmeermg Co, Ai^, 
224 So 2d 786—Sarasota County V WallApp.403 
So2dS00 

Tex —Angelina County v Kent, Qv App, 374 S W 2d 
313—^Messer v Refiigio County, ^App, 435 
S W 2d 22a err ref no rev err 

42 Tex —Lovell v Bynum, Ov A]^, 315 S W 2d 2a 
err ref no rev err 

49 Ga.—Clayton County v Sarno^ 145 SE2d 283, 
112 GaApp 379 

Utah—Edwards v, Iron County, 531 P 2d 476 
51 Pa—Klem v Otbaon. 25 NorthmnbLcgJ 199 

§ 300. Statement 

$2 Ak —Burge v Jefferson County, Ak, 409 So 2d 
800 

Cal—Ddkrd v Kem County, 144 P2d 365, 23 Ckl2d 
271, 150 ALR 1048 

Oa-Bikes V Candler County, 274 SE2d 464,247 Ga 
115, disapprovmg Douglaa V Brown, etc Enterpris¬ 
es, 114 GaApp 4ia 151 S E 2d 5ia Coffee Coun¬ 
ty V Denton, 64 GaApp 368, 13 SE2d 209, 
Troup County v Boddu; 14 GaApp 434* 81 SE 
376 

ND—Ekblad v WiUiams County, 289 NW 9a 69 
ND 576 

Pa—Dunkle v Perry County, 41 PaDist ft Co 80 
Wash—Ohon v Kmg County, 428 P2d 562, 71 
Washed 279, 24 ALR3d 950 

Stetemoiit bo ld not sufBcieittiy 

(2) Other statements 

Ak—Merrill v Blouiit County, 133 So 2d 212, 272 
Ak 585 

Wash—Caron v Grays Harbor County, 139 P2d 626, 
18 Wash2d 397, 148 ALR 626 

Determinttion of snflidaicy 

Hawaii—Oakley v State!. 505 P 2d 1182, 54 Haw 210 

Waiver 

Cal —Martinez v. Los Angeles County. 144 Cal Rptr 
123, 78 CAM 242 

page 1259 

Generally, a daim for damages re¬ 
sulting from the negligence of a counr 
ty, filed in compliance with a require¬ 
ment of a statute, should be liberally 
construed,®^® 

56J, Stttmmt held anttldent aa to certeliity 
Wash—Hsrtley v. Tacoma School Dist No, 10, 354 
P 2d 897, 56 Wash 2d 600 

57. Ga.—Doyal v Department (ff Tiantp, 234 S E.2d 
858, 142 GaApp 79 

Wis—Hickl V Mdwankee County, 238 N W 2d 509, 71 
Wis 2d 401 
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58 0«—Douglas County v Brown ft Riley Enter- 
pnies, Limited, 131 SE2d 510. 114 QaApp 410 

59. Ol^Ject of statate 

NJ—OT>onndl v Board of Gboaen Freeholden of 
Moms County. 158 A 2d 1. 31 N J 434 
51 SbeeOepiiUicatloaofdielMMnid wriniDetliecase 
of Troup County v Boddie, 14 Ot App 434, 81 
S E 376 has been doapfiroved the court hol^g 
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Right of Taxpayors 

La.—Dr Vmcenti Bros, bic v Lrvmgston Panah School 
Bd, App, 355 So 2d 1, writ den, Sup, 357 So 2d 
338 
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9 US—Harsh California Corp v San Bernardino 
County, GhI, C A Cal , 262 F 2d 626 
Ga—Lowndes County v Dadier, 191 SE2d 82, 229 
Oa 289, cert den 93 S Ct 90a 409 U S 1107,34 
LEd2d687 
Scope of Statute 
(2) Other matters 

Oa—Richmond County v Williams, 137 SE2d 343, 
109 OaApp 670—Taylor v Jenksu County. 138 
SE2d 322. 116 OaApp 718 
Midi —Dondkm v Wayne County, 141 N W 2d 387, 2 
Mich App 376 

Utah—Shaw v Salt Lake County, supra, n 7 

Statute valid 

Ga—Williams v Georgia Power Co, 212 S E2d 348, 
233 Ga 517 

Ind—Foster v County Com’rs Morgan County, 325 
NE2d 223. 163 Ind App 318 
11 US—In le Multidistnct Vdude Air Pollution 
M D L No 31, C A Csl, 481 F 2d 122, cert den 
94 S.a 351, 414 US. 1043, 38 LJd2d 336, on 
remand 367 F Supp 1298, r^ deu 94 S Ct 903, 
414 US 1148, 39 LEdJd 104, affd, CA. 538 
F2d231 

Csl—Young V Ventura County, 104 P2d 102, 39 
CslApp2d 732, cert den 61 Sa 44a 311 US. 
717, 83 LEd 467 

Cdo —Board of County Com’rs of Dolores County v 
Love, 470 P 2d 861. 172 Cdo 122 
Fla—White v. Fmdlas County, 185 So 2d 468, on 
remand 203 SoJd 348 

Ga.^Dea8on v DeKalb County, 148 SEJd 414; 222 
Ga 63, conf to 149 SEJd 155, 113 OaApp 555 
Ind—Board of Commissioners of Shdby County v 
Hack, 33 NE2d 367, 109 IndApp 106 
Iowa—Iowa State Dept of Health v Hertko; 282 
NW2d744 

Ky—Kowdl v Haney, 330 S W,2d 941 
La—Meyer v Pandi of Plaquemines, Ai^., 11 So 2d 
291—GnmUe v Avoydles Pariah Police Jury, 
App, 212 So 2d 496 

Md—Austm V cay of Bahunore, 403 A 2d 255, 286 
Md 51 

Midi —Smith V amtondsle Scihod Dist, 165 N WJd 
332, 14 Mich App 153 

NY—Simon V City of New York, 279 N Y S 2d 223, 
53 Miso2d 622^-Cox v. Village of Oreenwidi, 306 
NYS2d987. 33 AD2d264 
ND—Ward Comity v Balerud, 3 NW2d 425, 72 
ND 173, foU 5 NW2d 432,’72 ND 183- 
Northern Fac Ry Go v Morton County, 131 
NW2d557 

SC—Westbrook v Hayes, 169 SE2d 773, 233 SC 
244 

SD-^eiaold County V St FanUdereury bidem Co, 
71NW2d 571,76SD 1 

Ta-Guerra V Weitbedy, QvApp, 291 SW2d 493 
Va—Ridimond, F ft PR Co v Fugate; 142 $E2d 
346, 206 Va. 139 

Wash.—iKitaap Oounty v Buhar, 128 P 2d 483, 14 
Wash2d379 

WVa—Hammond V Department of Public Asastance 
of Doddndge County, 95 SE2d 345, 142 WVa 
208 

Protection of pdfito ilghti 

La—Parish nf St Landry V. Texas ftp Ry Co,80 So 
656, 144 La. 453 

Stitef that of offdfoai^ Htfgwit 
Tex—Ttavia County y Matthews, Civ App, 233 
S W Jd 691, err ref no rev. exr 
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Sfdt on contract 

Or—Oty of North Bend v Coos County, 485 P2d 
1226 

County as record owner of property 
Fla —Mietropolitsn Dade County v Enterprises, 
Inc, 257 So 2d 29 

Pariah liable for taxes as dealer or purchaser 
U—Traigle v Parish of Calcasieu, App, 296 So2d 
411 

Parish not inunimf from salt ftnr and nae 
taxes 

La—Traigle v Parish of Calcasieii, App, 296 So 2d 
411 

Statute valid 

S C —^Hazard v South Caiohna State Highway Dept, 
215 SE2d438,264SC 386 

12 Wash—Hatzentmhler v Harnson. 306 P2d 745, 
49 Wash 2d 691 

Strictly construed 

SC—Reeves V City of Easley, 166 SE, 120, 167 SC 
231 

County committee of political party not county 
NY—Heydeman v Rockland, 132 NYS2d 788, 206 
Misc 478 

Particular claim held not within statute antho- 
ilzlng suit against county 
Fla—McPhee v Dade County, App, 362 So 2d 74 
Or—Ken County Land Co v Lake County, 375 P 2d 
817, 232 Or 405 

Under constitutional provisions re¬ 
quiring legislative action to render the 
state liable to suit, a statute is re¬ 
quired to remove the immunity of a 
county.^* ^ 

12,5. Ohio—Schaffer V Boaid of Trustees of Ftankhn 
County Veterans Memorial. 168 NE2d 547, 171 
Ohio St 228 

A county, not ordinarQy suable in a 
state court, may be sued in a federal 
court on an allegation that constitu¬ 
tional rights have been violated.*^ “ 

12.10 US—Gbnssom v Roaiudce County, DCVa, 
348FSiq>p 321 

Presen t s t hm of claim 

Wadi^-Jenkiiis v State, 540 P2d 1363, 85 Wash2d 
883. 

14. Suit by third psrty benefidariss to con¬ 
tract 

US-Mwoe V. US, CAGi, 526 F2d 679. leh 538 
F 2d 643, vie and lemd on oth gids 97 S Ct 
249a 433 US 25, 53 L Ed 2d 557, on fetnand 565 
F 2d 1354, certiSed queshon answered 249 S E 2d 
573, 242 Oa. 126, app deculed after answer to 
certified question. C A, 588 F 2d 453 

17 U a—Cooper V Westciiester County, supra, n 11. 
Gal —Young v Vcntpra Oounty, supra, n. 11—Johnson 

V Ftesno County, 149 P 2d 38,64 CsLApp 2d 576 
Obo-Pancakev Wakefidd, 140NJB2d 887, 102Ohio 
App 5 

Imiiiiniity maintained aa to real property datms 
TflOb—De Andi v. El Paso County, QvApp, 581 
SW2d795. 

18 U.S—Cooper V Westdiester County, supra, n 11 
CaU-Stale Department of Pubhc Health v bnpenal 

County, 153 F2d 957, 67 Cal App 2d 244 
GiL-«ay V. CcUb County Bd of Ed, 138 SB2d 392, 

,, no (buApp 258 

Nev-Bmney v Oaik County, 389 P.2d 392, 80 Nev 
104 

Va^-PaijMr y, Pimoe Wdham Goonty, 93 $£2d 136, 
198 Ya 231 
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19 US—Hams County v Ideal Cemait Co, DC 
Tez.290FSnpp 956 

Ala —Paul v Escambu County Hoqntal Bd, 218 So 2d 
817, 283 Ala 488 

Cal—Los Angeles County v Qty of Alhambra, 165 
CsIRptr 440, 612 P2d 24, 27 C3d 184 
NY—Sulhvan County V Filippo. 315 NYS2d 519, 64 
Mtsc2d533 

Assignment to collection agency 
Wyo—Gonzales v Personal Collection Service, 494 
P2d201 

A county is not entitled to recover 
from a convicted person the costs m- 
curred by the county m providing pro¬ 
tection to the complaining witness m 
the criminal prosecution against such 
person during the period of time when 
such person was released on bond 
pending sentencing.*’* 

193 El—County Champaign v Anthony, 337 

NE2d 87. 33 IUApp3d 466, affd 356 NE2d 
561, 1 in Dec 373, 64 m 2d 532 

20 Nd» —Dickenson v Cheyeane County, 18 N W 2d 
559, 146 Neb 36 

22 Tenn—Peder v Luther. 135 SW2d 926, 175 
Tenn 454 

27 Aric—Goodman v Powdl, 198 SW2d 199, 210 
Ark 963 

29 Wyo —CJ3. cited in State v Board of County 
Gcm'rs of Jdmson County, 642 P 2d 456. 458 
31 US—Broward County. Fla v Wickman. siqna, 
n 11 

Cal—Head v Wilson, 97 P2d 509, 36 CaIApp2d 
244—Young v Voitura County, supra, n 11 
Oa—Almon v Terrdl County, 79 SE2d 430, 89 Ga 
App 403—Lowndes County v Dadier, 191 S E 2d 
82. 229 Oa 289, cert den 93 Sa 90a 409 US 
1107, 34 L Ed 2d 687—Revels v Ttft County, 219 
SE2d44S, 235 0a 333 

La—Trapam v Jefferson Parish, App, 180 So 2d 850 
Mo—C J3. cited in Miller v Ste Genevieve County, 
358 SW2d28, 30 

Nev—Barney v dark County, 389 P2d 392, 80 Nev 
104 

Ohio—Home Ins Co v Board of County Com'rs, 97 
N,E2d 231, 88 Ohio ^ip, 91, app dism 92 
N E 2d 609, 153 Ohio St 538—Jeffery v Johnson, 
260 NB2d 627; 23 Ohio Miso 338 
Pa—Com. v Kane, supra, n 7 
Tenn—Larue v Anderson County, 253 SW2d 736, 
194 Tenn 525 

Va—Mann v Oounty Bd of Arlington County, 98 
SE2d515, 199 Va 169 

Jurors compensation 

Oa.—West V Hancock County, 30 SE 573, 103 Oa 
737 

Statute conftroed as not surraderliig Immiuiity 
Ky—Gutter v Montgomery County, 327 SW2d 98. 
La—North Forest Itonegwne is* A»*n v Homecraft 
Gorp, App, 407 So 2d 450 

Or—Kern County Land Co y Lake County, 375 P2d 
817. 232 Or 405 

Particnlar statute not retroactiye 
Or.—Kem County Land Cb v Lake County, 375 P2d 
817, 232 Or 405. 

Pirtlciilur stetnte held retrouettye 
Csl—Los Angeks County v Superior Oonrt of Los 
Angdes County, 44 GURptr 796, 402 P2d 868. 
6&C2d839 


Wiiyer of immunity must be dear 

FIa.-nAmold v. Shumpert, 217 So 2d 116 
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33 Ala—Paul v Escambui County Hoqntal Bd, 218 
So 2d 817, 283 Ala 488 
Fla—^Arnold v Shumpert, 217 So2d 116 
Mum—Robertson v Johnson. 200 NW2d 316, 294 
Minn 201 

34w Money bad and receiyed 
US—Reserve Life Ins Go v Salter, DCMiss, 152 
FSupp 868 

35 La—Onmble v Avoyelles Parish Fdice Jury, 
App, 212 So 2d 496 

36 Mass—County Com'rs oi Ftankhn v County 
Com*ra of Worcester, 418 N E.2d 1251, 383 Mass 
323 

37 US—NA4A Const COrp v Roberts, DCDd, 
259 FSupp 895 

Oa—Cloud v De Kalb County, 29 SE2d 441, 70 
Oa App 777—^Waters v DeKalb County, 69 
SE2d 274, 208 Oa 741—Moore v Baker, 68 
SE2d 911, 85 OaApp 234—Owens v rioyd 
County. 95 SE2d 389, 94 GaApp 532, foU 95 
SE 2d 392, 94 OaApp 536—Polk Cbunty v An¬ 
derson. 15SSE2d315, 116 GaApp 546 
Ind—Board of Commissioners of Shdby County v 
Hack, supra, n 11 

Neb—Qty of Grand Idand v Willis, 7 NW2d 457. 
142 Neb 686 

NC—Jefferson Standard Life Ins Oo v Gudford 
County, 34 SE2d 430, 225 NC 293 

Adverse possession 

Oa—Lynch v Hams County, 4 SE2d 573, 188 Ga 
651 

To quiet title to land 

Old —^Boatd of Com’rs of Oklahoma County v Young, 
97 P2d 6, 186 Old 182 

Action tor money bud and received 
Oa —Qty of Dawson v Terrell County, 145 S E 465, 
38 GaApp 676 

lusnnnice 

Fla—Arnold v Shumpert, 217 So 2d 116 
Ky —Monroe County v Rouse, 274 S W 2d 477. 
Iqjnnction against nmintaiirfiig mrigance 
Tenn—Jones v Knox County, 327 SW2d 473, 205 
Tenn 561 

Drusts 

CU—Hart v Los Angdes Oounty, 67 CsIRptr 242, 
260CA2d512 

Inmate of county Jail 

Fla—Dade County v Baker, App, 257 So2d 583 

Probationer 

Fla—Dade County v Baker, App, 258 So 2d 302. 
Reftisal to acc^ comity finids 
Md —Pnnoe George’s County v ChiUnm-Addidu Vol¬ 
unteer Fire Dept, Inc, 340 A 2d 265.275 Md 374 
VIoifltliig conatitntiottal rights 
Ga—Banman v Fulton County, 209 SE2d 188, 232 
Ga 852, ^ip after remand 242 S E 2d 617.240 Oa. 
837, app after remand 299 SE,2d 722, 250 Oa 
531, cert den. 103 S.Q 2092, 461 US 929, 77 
LEd2d301 

Wrongftil death action 

La—Fontenot v Allen Parish Pobce Jury, App. 304 
So2d95u 

Trespaas 

Tex—Lewter v Dallas Oounty, QvApp, 525 SW2d 
885, err ref no nv. err 

Wrongs of deputies 

Tom—Grundy County v Dyer. 546 S.W2d 577. 
Tex—Lake County E s t a t es, Lie v Toman, App, 624 
S W 2d 677, err ref no rev, err 

§ 321. Condltioiia Precedoit 

40 Gal-nAlbaeckv. Santa Barbara Oounty. 266 P.2d 
844, 123 0 A 2d 336 

Miss—Shumpert v Lee Oounty, 20 So 24 82.197 Mbs 
513 
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Va—Parker v Ptmce Wilham County, 93 SE2d 136, 
193 Va 231 

Wash—Ronkenv BoardofConntyCom'iserf*Snohom- 
oh County, 572 P2d 1, 89 Wash 2d 304 
No bond Kqidred 

La—Detiaz v Fontana, App, 406 So 2d 248, revd in 
partonoth grds, Sup, 416 So 2d 1291 
Tex—West v EUis County, Civ App. 241 S W2d 344 
Snitf agsinst comities 

US—Karan v Tazewdl County, Va, DCVa, 450 
FSnpp 169, affd CA, 601 F2d 159 
Md—Fnnoe Geotie’s County v Blumbexi, 407 A 2d 
1151,44 Md App 79, aiid m part, revd m part on 
oth gids 418 A2d 1155, 288 Md 275, cert den 
101 Sa 869, 449 US 1083, 66 LEd2d 808 
Bond reqnirad 

Ind^FCpusky v Monroe County Coancil. 461 N E2d 
128, 

41 US—Cooper V Westchestor County. DCNY, 
42PSupp 1 

Gal—Dillard v Kem County, App, 134 P2d 275, 
subs q> 144P2d 365,23 Cal2d 271. 150ALR 
1048—Boyer v Gontn Costa County, 45 Cal Rptr 
58,235CA2d 111 

La.—Wilhains V London, 370 So 2d 518 
Mich —Ctalcwood Mobile Hame Parie, Inc v Bedford 
1^,244NW2d3S4,69MielLApp 33. 
WaalLr-Caroo v Grays Harbor County, 139 P 2d 626, 
18 WasLld 397, 148 ALJl 626-Nel8on v Dun- 
km. 419 F2d 98A 69 Waah2d 726-Thoiiaard 
Phnabiiigdt Heating Co v King County, 426 P 2d 
828,71 Wash 2d 126 

§ 322. — Notice or Demand 

42. US—Cooper v Westchester County, supra, n 
41—West V. Bosod of Ed of Pnnoe George’s 
County, DCMd, 165 FSvpp 382—Fdcar v 
Westebester County Playhiid Gommissiaii, DC 
NY, 190FSupp,430 

HL—Ivy V. Health and Hdqxtals Oo v c miiig Conunis* 
siott of Code County, 360 NE2d 501, 4 niDec 
565,45 IILApp3d958 

La^-McDamd V Wdah, App, 234 So 2d 833, wnt ref, 
237 So 2d 397, 256 La. 616. 

MtU-Jaefcaon v Board of Gomty Com'ia of Anne 
Arundel County, 195 A2d 693, 233 Md 164 
NY—Kamiensfcav Westchester Comity, 241 NY.S 2d 
814k 39 Mis c. 2d 750—Sesbceeze Manna at Sndth- 
town, Inc V. Town of Smthtowii, 269 NYS2d 
662. 25 AD2d 780 

Or.p-Ridd]e v. Cam, 635 PJd 394^ 54 Or App 474 
Wi^-Ocampo ▼. Qty of Rncmei 137 N.W2d 477, 28 
Wis2d506 

EitMMliMi of time 

GaL-Boyer v Contra Costa County, 45 QdRptr. 58, 
235 CA 2d in 

NY—MuDigan v. Westchester County, 71 NYS2d 
152, 272 AppDnr 927—Eveiy v Ulster County, 
U2NYJS2d367,280AppD»v 155, revd onoth 
gids no NE2d 741, 304 RY 924. 

Notice hdd insafOciati 

BCiL—Codiam v Bosxd of County Gom’rs fer Pnnoe 
GeotgeTs County, 273 A 2d 115, 260 Md, 556 
Mich^-MeUivm v Mdoroe County, 45 N.W2d 347, 
329 426 

NY^Tned v Naanui County, 377 NYS2d 588, 50 
AJ>,2d945 

Ad mhri i ^ Te Code coBitnied 
NY—Benson v Town of Hempstead, 162 NYS2d 
958, 4 Miso2d 768 

U.S.r>-Osudbrd v Crty and Comity of Denver, DC 
Oolo. 278 FJSopik 51 

nU-StreeterV Wmnebago County, 357 NEJd 1371, 2 
IB - Dsft 928k 44 ULAppJd 39^ ^ after lemaiad 
39 IILDee: 67,404 NJBJd 451, 85 Bl Aiip3d 116 
lowa-Fbim v. Lucas Couniy Blemorial Hdapstal, 203 
NW^ 613 

kfflBn^-^fyWsn V. Mercy Hbip. and Oonvalesoent 
Nanmf Cue SeetMii, App. 356 N W Jd 367 


NY—Rhodes v Wenchester St Trsaap. Co Inc, 36S 
NYS2d3St, S0Miac2dlQ21 
Wash—Sdland v Douglas County, 481 P2d 573, 4 
Wash App 387 

Federal Borenmiait not reqnired to file Ibr 
mdenmificatioD 

US—US V State of New York, DCNY, 595 
FSupp 980 

Serrfee of notice of claim held preraqnisfte 
Ind—Foster v County Com*n Morgan County, 325 
NE2d 223, 163 Ind App 518 
NY—Tom Sawyer Motor Tntw Inc v 

County Sewer Dot No 1, 305 NYS2d 408, 33 
AD2d 720, ^ after remand 331 NYS2d 154, 
39 AD 2d 4, app den 288 N E 2d 807, 31 NY 2d 
67a 336 NYS2d 906, afla 298 NE2d 12a 32 
NY2d 775,344NYS2d958—Kntzerv Cbunty 
of Nassau. 367 NYS2d 308. 47 AD2d 950 
Third party claim 

Md-Gotham v Board of Cmmty Gom’rs for Pnnee 
George’s County, 273 A 2d US. 260 Md 556 

Notice of claim hdd not required to be aarred 
on indiyidiial defendant 

NY—Stephens v Department of Health of Orange 
County, 314 NYS 2d 118, 64 Misc2d 81 
Notice held auffleieirt 

US—Kununer V Bonarek, Dcm, 351 FSupp 141 
Md—Pnnoe George’s County v Blumberg, 407 A 2d 
1151,44 Md App 79, affd mpart, revd. m part on 
oth grds 418 A2d IISS, 288 Md 275, cert den 
101 set 869, 449 US 1083, 66 LEd2d 808 
Statate requlriiig notice conatnted 
Md—Grubbs V. Prmce George’s County, 297 A2d 754, 
267 Md. 318 

Serrlce of notice of rfnfai held not required 
C^ —Tisdd V Board of County Com’rs of Bent Coun¬ 
ty. 621 P2d 1357 

NY—Sessa v Blakney, 336 NYS 2d 149, 7 Mac 2d 
432 

Wairer 

Mich—E R TnppExcavating Contractor, Inc v Jack- 
son County, 230 N.W2d 556, 60 MichApp 221 
Regalarton inralld 

Fla—Perez v Miami Dade Water & Sewer Aulhonty, 
App, 372 So 2d 185 

§ 324. Defenses 

44 US—(Mceechobee County, Fla, V Nuveen, CC 
AFh, 145P.2d 684,cert den 65Sa 1028,324 
US.881,89LEd 1432—Morrv US, C A Ohm, 
243 F 2d 913—Brodcs v Nez Perce County, Ua- 
haCAAla]m,670F2d835 

Fla—State ex rd. Alhed Engmeermg Corpontion v 
Bailey, 190 So 445, 139 Fla 85 
Oa—Lynch v. Harru County, 12 S E2d 293, 191 Ga 
132 

Md—Fopma v Board of County Com’ia for Prmce 
George’s County. 254 A2d 351, 254 Md 232 
NY—Zadowiky v Nissan County Pobhe Gencnl 
Hbqntal. Nasem County, 211 N.Y82d 545, 27 
Muc2d339 

Va.—Crestwood Const Co v Board of Sup’tt of Fair^ 
fox County, 181 S E2d 633, 212 Va 6 
Aaranq^hm of rtak held not avallaUe aa deftnae 
Fla.—Brevard County v Jacks, App, 238 So2d 136 
La—Bacik v Jeifomn Panah, App. 4 Or, 411 So 2d 
1088, wnt den., Sup, 415 So 2d 95a 

C on trlb uto iy negligeiice available at deliBBae 
Fb^-Seaboard Cpast Line R. Co v McKcivey, App, 
239 So2d 777, approved. Sup, 270 So2d 705 
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45 Tenn—O’Brien v Rutheribrd County, 288 
SW2d 708, 199TcniL6«Z 

§ 325. Time to Sue and Limitations 

47 Cat—Smith v San Mateo County, 135 P 2d 372, 

57 Qd App.2d 82a 
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Ga—Whitley v Bryant, 31 SE2d 701, 198 Oa. 328 
N.Y—DiUv Westchester County, 160 N Y S 2d 957, 5 
Misc2d 869, afid 165 NYS2d 623, 4 AD2d 
779—Zappu^ V Westchester County, 161 NY 
S2d 496, 3 AD2d8S6 
Ohio—Sbaner y Bahns, Aip, 141 NE2d 303 
Action agMnst county held timely 
NY—Beigenv Ward, 74 N Y S 2d 186, 272 App Div 
1025 

48 Ga—Doyalv Department of Tranap, 234 SE2d 
858, 142 Ga App 79 

N y —MnlhgBn v Weste b ester County, supcn, n 47 
Statute held toeppUcaUe 
NY—Realty Associates v StoothoR 17 NYS2d 52, 
258 AppDiv 462, app den 18 NYS2d 745, 258 
AppDiv 1070 

CotttttoitioiiaUty proviahm 
Wash—Jenkins v States 540 P2d 1363, 85 Waah2d 
883 

51 US—Albert v. Dtelz, DCHawan, 283 FSupp 
834 

NY—Bergen v Ward, 73 N.YS2d 124, 190 Mac 
366, afid 74 NYS2d 186, 272 AppDtv 1023- 
Onczewsla v Westchester County, 221 N Y S 2d 
485, 32 Mise2d 217-Szeiiip v. Fumegan, 354 
N.YS2d 555, 77 Mttc2d 655, affd, 363 N YS2d 
1016,47 AD 2d 603 

Stetnte held Inapplicable to dilm against port 
anthority 

US—Aerovifls Tntenmiencanas De Panama, SA v 
Board of Connty Oom’n of Dade County, Fla, 
DCFla, 197 FSupp 23a revd. CA. 307 F2d 
802, cert den 83 Sa 543. 371 US 961, 9 
L£d2dSiareh den 83Sa 872,372US 932,9 
L.Ed2d736 

When limitadon period begini ramilng 
Wash-Jeasnp v Osllam County, 502 P2d 122a 7 
Wash App 692. 

52 Cal —Hcniiesey v San Benaxdme County, 117 
P2d 745, 47 CalApp2d 183-State Department 
of Piibhe Health v Imperial County, 133 P 2d 957, 
67 Gal App 2d 244—Hunter v Los Angdee Coun¬ 
ty, 69 Cal Rptr 288, 262 CA2d 820 

Ky—Bisdioff V Hennessy, 251 SW2d 582 
N Y—Pereudam v Westchester County Playland Gom- 
mmion, 226 N.YS2d 317—Shane v Albany 
County, 252 NYS2d 962, 44 Misc2d lOO-Bd- 
kjws V, Montgomery Comity, 348 NYS 2d 248,42 
AD 2d 1020—Ati^ V Hayland Rye Commis- 
SMo. Westxdiester County, 380 NYS2d 845, 86 
Mi8c2d 13 

Ohm—SchneUer v Board ai County Corn’ll of Hanul- 
ton County, 108 NE2d 747, 91 Ohm App 523 

53 Cal—State Department of PnbhcHtolthy Impe¬ 
rial County, snpri, n. 18—Skidmote v Solano 
Comity, 316 P 2d 644. 154 C A 2d 449 

Wash—Cook v Clallam County, 180 P2d 573, 27 
Wash2d 793—Hatzenbuhler v Hamaon, 306 P 2d 
745. 49 Wash 2d 691 

Action hdld timely 

Gil—Kane v. San Dmgo County, 83 CalRptr 19, 2 
C A 3d 550 

Mb—St Ftenott County v Brookdiua 302 S.W2d 1 
Tea-Qty of Taylor v Hedges, 186 S.WJd 61, 143 
Tex 441 

Wis-Colbiiin V Ozaukee County, 159 N W.2d 33, 39 
W]s2d231 

Action not timdy 

Wash.r-Gieea v Dimkm, 407 P2d 985, 67 Waali.2d 
451 

Wltore rejected claim is barrqd by 
imitation provisions it may not be 
joined with claim not rejected.”’ 

53.5 GsL— Skidmore V Solano County, 316 P 2d 646. 
154CA2d 449. 

So also provisionB requiring that ac¬ 
tion be brought within a spedfied time 
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after claims accrue or become payable 
must be complied with.” 

53.10. Action barred 

Ga—Lorenz v De Kalb County, 115 SE2d 487, 102 
OaAi^ 9 

55 NY—Kawar v Martin, 206 NYS2d 62, 25 
Muc2d 3. affd 210 NYS2d 68, 12 A Did 
876—Onuaewslu v Westchoter County, 221 N Y 
S 2d 485. 32 Miflcld 217 

56 Tex—Hdl Farm, Inc v Hill County, CivAf^, 
425 SW2d414, affd 436 SW2d 320 

§ 326. Jurisdiction and Venue 
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57 NY—Raynor v Kiric, 219 NYS2d 661, 30 
Muc2d 1041 

Necessary pre-reqidsites 
Ind—Foster v County Com'is Morgan County, 325 
NE2d 223. 163 1iidApp 518 

58 Tenn—Atkmson v McClanafaan, App, 520 
SW2d348 

59 Ala —C JjS. quoted at length in Ex Parte Oty of 
Huntsville Hospital Bd, 366 So 2d 684, 686 

60 Cal—Newman v Sonoma County, 15 CalRptr 
914, 364 P2d 85a 56 C2d 625 

Qiancery oonrt has jurisdiction 
Miss—Williams v Walley, 295 So 2d 286 

61 Ailc —Southwestern Bell Td Co v Roberts, 440 
aW2d 208, 246 Atlc 864 

Tex—Hodges v Coke County, supra, n 7 

Wis —State ex rd Dept, of Health and Social Services 

V Cirouit Court for Dane County, Branch 2, 237 
NW2d692,71 Wis2dl56 

63 Ala—^Ex parte City (rf* Huntsville Hoqatd Bd, 
366 So 2d 684 

Kan —^Boaxd of Com’ta of Shawnee County v Wnght, 
78 P2d44, 147 Kan 542 

Pa—Wnght V Beaver County Bd of Elections, 25 
Beaver 7—Lansberry v Qeneral State Authonty, 
84 Danph 235 

Tex—Kilgore Daily News v Meredith, QvApp, 130 
SW 2d 432—Hodges v Coke County, supra, n 7 

Connty bdng sued or comity wliere fllagal ar¬ 
rest oocnrred 

Mont—Spencer v Flathead County, 687 P2d 1390 

65 Cal—Qty of Chico, Butte County v Superior 
Court for Oty and County of San Ftanasoo, 152 
CalRptr. 380, 89 C A 3d 187. 

66 Or—Cddwdl v Jackson Countyt 585 F2d 755, 
36 Or Ai 9 821 

Tex—Hodges v. Coke County, OvApp, 196 SW2d 
935, motion to certify overr, 197 SW2d 886 

67 S C—Best v Bamwdl County, 103 S E 479, 114 
S.C 123 

Federal oonrt within county 
US—Kmghton v Johnston Connty, DCNC, 330 
PSupp 652. 

71. Mont—State ex id Montana Deaconess Hospital 

V Park County, 381 P2d 297, 142 Mont 26 
75 GaL-Nevada County v Phillips, 244 F2d 495, 

111 CA2d428-City afOaldand V Daxbee^ 227 
P2d 909. 102 Cal App 2d 493—Rivemde County 

V Supenor Court of San Dmgo Oounty, 73 Cal 
Rptr 386,447 P2d 626,69 C2d 328 < 

Action by comuty 

Gal-Los Angdes County v Craig, 126 P2d 448, 52 
CalApp2d 450-People v. Spring Vd Co. 241 
P2d 1069, 109 CA2d 656-Nevada County v 
Phillips, 244 P 2d 495, lIlCA2d428 
N Y.^—City of New York v Town of Colchester, 212 
N.Y.S2d 667, 28 MBc2d 426, affiL 228 NYSOd 
462, 16 A.D2d772 

Statate comtnied 

Cal —Oanett v. Superior Court of Riverside County, 
113 CaLRptr. 152, 520 P 2d 968, 11 C3d 245 


Action against resident of another connty 
Cd—Dorame v Supenor Court for Orange County, 
146 Cd Rptr 162, 81 C A 3d 70 
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76 Aiu —MassengUl v Supenor Court In and For 
Mancopa County, 416 P2d 1009, 3 AruApp. 
588 

Cd—Skidmore v Solano County, 275 P2d 613, 128 
CA2d391 

Colo —Board of Com'ra of Ouray County v Board of 
Com*rs of San Juan County, 143 P 841, 58 Colo 
67 

NY—Laduke v Bond, 134 NYS2d 155, 284 App 
Div 8S9 

Time for request 

Cd —Adams v Supenor Court In and For Riverside 
County, 38 Cd Rptr 164, 226 C A 2d 365 

Waiver 

Cd —^Adams v Supenor Court In and For Riverside 
County, 38 Cd Rptr 164, 226 C A 2d 365 

§ 327. Parties 

77 Ga—OUey VaDey Estates, Inc v FusscU, 208 
SE2d 801, 232 Ga 779 

NC-Johnsonv Marrow, 44S E2d 468, 228 NC 58 

The rules relating to parties m civil 
actions generally are apphcable to ac¬ 
tions involvmg counties ” * 

77.1 Wis—State ex tel Conway v Elvod, 234 
NW2d354,70Wis2d448 

Intervention by connty commisdoner allowed 
Pa—Davis v Carbon County, 14 Monroe LR 75 
Non-Joinder of claimants 
Ky—Farmers State &uik v Owsley County, 238 
SW2d471, 314Ky 856 

Proper party 

Neb—Jameson v Plischke, 16S N W2d 373, 184 Neb 
97 

NY—Usen v Sipprell, 342 NYS2d 599, 41 AD2d 
251 

NC—Kdly V Kdly, 84 S£2d 809, 241 NC 146 
Joinder of interested persons 
Ala—State for Use of Rumell Counfy v Fourth Nat 
Bank of Columbus, Ga., 117 So 2d 145, 270 Ala 
135 

Tenn—Atkmson v Mcdanahan, App, 520 SW2d 
348 

Cftfoen 

Axk-<^one8 v. Capers, 333 S W 2d 242, 231 Ark 870 

Indispensable party 

Fla—Sarasota County v Stanton Inv Co ofMiasoun, 
App, 283 So 2d 152 

Oa.—McElmumy v Richmond County, 153 SE2d 
427, 22^ Ga 47—DeKalb County v Brown Build- 
eisOo, 183SE2d 367,227aa 777 

Intervention by cities and towns 
NY—Graham V Board of Supers, 269 NYS2d 477, 
25 AD2d 2Sa ^ dism 218 NE2d 332, 17 
NY2d 866, 271 NYS2d295 

Intervention by county 

Nd)—Geer-Mdkus Const Co v Hall County Museum 
Bd, 183NW2d671, 186 Neb 615 
N Y —Horacdi’Hsydea, Inc v Monroe County, 317 
N.YS2d 575, 65 M]sc2d 196 
Pa.—Burke v North Huntmgdcm Tip Mumapd Au¬ 
thonty, 136 A 2d 3ia 390 Fa 588. 

78. Connty u reel perty in Interest 
(2) Other matters. 

Iowa—Boexd of Sup’n of Wumeshiek County v Stan¬ 
dard Apidiance Go, 87 N W 2d 459 

Snrety company as real party In interest 

Mb—Modey v Callaway County, 149 S W2d 875, 347 
Mo 1018 
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Wis —Neoedah Mfg Corp v Juneau County, 237 N W 
277, 206 Wis 316, 96 A L R 4, levd on oth grds 
240 NW 405, 206 Wis 316,96ALR 16 

County held not necessary party 
Md—Desch v Knox, 252 A 2d 815, 253 Md 307 
Neb-Jameson v Plischke. 165 N W2d 373, 184 Neb 
97 

Connty held properly joined as third party de¬ 
fondant 

Wis—^Anderson v Green Bay Hockey, Inc, 203 
NW2d 79, 56 Wis 2d 763 

79 Tex—Davis v Wildenthal, OvApp, 241 SW2d 
62a err ref no rev err—Scott v Onham, 292 
SW2d 324, 156 Tex 97—Quldress Connty v 
Sachse, Ov App, 310 S W 2d 414, err ref no rev 
err 312 SW 2d 38a 158 Tex 371 

No right to defend m individnal capacity 
Ky —Lee County Fhcal Court v. Watkms, 516 S W 2d 
333 

80 Qa—Boerd of Road and Revenue Com'rs of Gsn- 
dler County v Collms, 95 S.E2d 758, 94 Ga App 
562 

81 Fla—Enckaon v Board of Counfy Com’rs of 
Sarasota County. App, 212 So 2d 340 

82 Kan—Board of Com’rs of Harv^ County v 
School Board of School Dist No 1, 32P2d812, 
139 Kan 457, foU 32 P2d 814, 139 Kan 457. 

Pa —Martz v Gibson, 5 D A C2d 227, 27 Northumb 
LJ 184 

Personnel board nnanthorized 
Ala-Personnel Bd of Mobile Connty v Qty of Mb- 
bde,84So2d 365, 264 A]a 56 

page 1288 

84 Tenn —Weakley County Municipal Elec System 
V Vick, 309 SW 2d 792, 43 Torn App 524 

87 La .—hlgyer v Parish of Fhquemmes, supra, n 
11 

88 Fla—Walker v Fendarvis, 132 So2d 186 

99 Ala—Walker County v Whiter 26 Sold 253,248 
Ala S3 

1 Cok)—Calahan v Jefferson County, 429 P2d 301, 

163 Colo 212 

Nd>— CJrS dted in Jameson V Plischke; 16SNW2d 
373, 375, 184 Neb 97 

2 Mo—State ex rel Town of Ohvette v Amcncan 

Td ATel Co,273SW2d286,tnmsf, App,280 
SW2d 134 

page 1289 

3 Oa—Nomsv Nuon,S2SB2d 529, 78 GaJ^ 

769 

6 Old—Okmulgee County ex zd Board of County 
Com’rs of Okmulgee County v Rbbnett, 368 P 2d 
502 

10. Ovormled caaet 

HI—Boone Tandflll, Inc v Boone Connty, 283 N E2d 
89a 5 HI 2d 538, Connty of Schuyler v County 
Mercer, 9 HI 2a County of Rock Idand v St^ 
31 m 543, County of Winnebago v Industrial 
Com, 336 HI 466, 168 NE 273, and County of 
Chy V Cmtngfat; 251 HLApp. 371, ovemded to 
extent of oonfoct 

§ 328. -Authority to Sue In 

Name of County 

16 Ky^-Reevea v Jeflbnon County, 245 S.W2d606 
SD—CJJS. dted in Minnehaha Comity y WiOadseii, 
llN.W2d 55, 57, 69 SD 412 
Tex—Baiwdl V Ward County, OvApp, 314 SW2d 
868, etr ref no rev err 

Conindationers^ court 
(2) Other matters. 

Tex--OT2iimn v bfcVidcer, Cnr App, «8 S.W2d 111. 

Demand iq^ and rcfbaal by board 

Cd—Wool V Scod, 296 P2d 17, 140 CA2d 835. 

Ky.—Fbrler v. P/erty County Bd. of Ed, 355 S.W2d 
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17. Wu—Milwaukee County v Town of Lake* 48 
NW2d 1* 259 Wn 208 

page 1290 

20 Kan —State ex id Londeriudm v Schroeder, 430 
P2d 304, 199 Kan 403 

Mttft—Shumpert v Lee County, 20 So 2d 82, 197 Mias 
513 

Pa—Martz v Oibsoa. 5 D & C2d 227, 27 Northumb 
LJ 184 

State officers 

Ala—Walker County v Whiter 25 So 2d 253, 248 Ala 
S3 

§ 329. Process 

23 Mb—State ex id Town of Olivette v American 
Td & Td Co, su|ira, n 2 

NY—Dt Maggio v Leon D Dematteu & Son, Inc, 
166 NYS2d 1004, 9 Mi8c2d 1023—Fillyow v 
Westchester County, 225 N.Y S 2d 848, 33 Misc.2d 
SOI—Toft V. Allen, 225 N YS2d 947 

24 NY—Covdlo v SufibOc County, 167 NYS2d 
510, 9 Mac 2d 72—Bennent v Ene County, 278 
NYS2d551, 53 Mac 2d 366 

Member of gorerniiig board 
ND—Famngtott v Swenson, 210 N W2d 82 
31 Tenn Atkinson v McClanahan, App, 520 
SW2d348 

§ 330. Appearance and Representap 
tion by Attorney 

36 NJ—Hudson County v 2!ink, 49 A 2d 879, 135 
NJUw 1 

Entry of ^Hmarance and parttdpatloa in pro- 
oeediiigs 

NM—Chavez v, Valencia County, 521 P2d 1154, 86 
NM 205 

Shdqect nutter jnrisdictlan not contened 
NM—Chavez v Valencia County, 521 P2d 1154, 86 
NM 205 

37 Conn—State Bar Asi*n of Conn, v Conneetitut 
Bank & Tnist Co, 131 A2d 646, 20 CauLSap 
248, mod on oth gtds 140 A2d 863, 145 Conn 
222,69 ALR2d 394 

Tens—Hamilton Nat Bank v. Richaidsoa, 304 S W2d 
504, 42 Tenn App. 486 
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One statutozy agency of a county 
has no power to employ an attorney to 
bring an action against another in ab¬ 
sence of statute.^* ^ 

413 Tcon—Abd v Wdch, 315 SWJd 268, 204 
Tenn 6 

§ 331. Attachment and Garnishment 

42 Fla.—Board of County Gom'n of Okaloosa Coun¬ 
ty V Onlf Pipdme Co, App, 168 So 2d 757 

Gonaty held witfabi atetnte anthorizfng gvaiihp 

Cal—McDanid v Gdy and Comity of San Franosco^ 
66CdRptr 384, 259 C A 2d 356 
N D —United Acoounti; Inc v DacfaSer, 100 N W 2d 
93 

§ 332. Pleading 

43 Cal—Stevenson v San Diego County, 161 P2d 
553, 26 Gal 2d 842 

N.C—Wilkie V Hdidenon County, 160 S.E.2d 505, 1 
NCApp 155 

44 Ala.—Manon County v, Terrdl, 38 So2d 476, 
251 Ala 547—Paul v Facambw County Hospital 
Bd, 218 So 2d 817, 283 Ala. 488 

CaL—Artukovieh v Asteador^ 125 P 2d 16, snba op 
131P2d831,21Cal2d32^-Stalbrdv Rivemde 
County. 318 P2d 172, 153 CA2d 474—Scjfbert v 


Impend County, 327 P2d 560, 162 CA2d 209— 
Romero v Santa Chum County, 83 Cd.Rptr 758, 3 
CA3d700 

Qa —Ware County v Csson, 5 S E 2d 597, 61 Ga App 
15 

Ohio—Ebbers v CampbdU Ai^, 41 N E 2d 400 
Pa—House v Allegheny County, ComPl, 88 Pittsb 
LegJ 525 

Complamts held suffident 
Cd —Gibson v Mendocino County, 105 P 2d 105, 16 
Cd 2d 80—Behr v Santa Cruz County, 342 P 2d 
987, 172 C A 2d 697—Bton v Orange County, 84 
CdRptr 27. 3CA3d 1053 
Ga—Qty of Atlantt v Hndgins, 19 SE2d 508, 193 
Oa 618—Vickers v Motte, 137 SE2d 77, 109 
OaApp 615 

Ind-Snyderv Mouser, 272 NE2d 627, 149 IndApp 
334 

La—Brown v Parish of East Baton Rouge, App, 126 
So 2d 173 

Md—Crozia v County Com'rs of Fnnce George's 
County. 97 A2d 296, 202 Md 501. 37 ALR2d 
1137 

NY—Aubrey v Schenectady County, 360 NYS2d 
307, 46AD2d714 

Ohio—KeUy v Beckman, 234 N.E2d 624, 13 Ohio 
Misc 219—Parker v Board d County Commrs, 
239 K E2d 124, 15 Ohio App 2d 77 
Or—Baker V State Bd ofHigherEd, 531 P2d716, 20 
Or App 277, app after remand 558 P 2d 1247, 28 
Or App 53, app after remand 586 P2d 114, 37 
Or App 87 

Wis—Hdl V Oty of Merrill, 28 N W2d 363, 251 Wis 
203 

Comidaiiits held inanffident 
Cd—Durst V Colusa County, 333 P2d 789, 166 
CA2d623 

Fla—Bnmdeis v Dade County, App, 226 So.2d 873 
Oa—Pearson v Tift County, 132 SE2d 710, 219 Ga. 
254—Memtt v Dixon, 150 SE2d 644, 222 Ga 
432—Taylor v Jenkms County, 158 SE2d 322, 
116 Ga App 718 

Kan —Caywood v Board of County Com'rs of Sedg¬ 
wick County. 434 P 2d 780^ 200 Kan 134 
Ky—Daugherty v Qty of Lexmgton, 249 S W 2d 755 
Mo—Miller v Ste Genevieve County, 358 SW2d 28 
Neb<-Jameson v Plischke, 165 N W2d 373, 184 Neb 
97 

NY—Covello V Suffolk County, 167 NYS2d 510, 9 
Mine 2d 72—Edwards v Onondaga County, 240 
NYS2d 789, 39 Miac2d 443—Littkflek^Alger 
SigiidGo.v Naf8anGottnty,250NYS2d73a43 
Mi8c2d239 

Tex—Davis v Lubbock County, Qv App, 486 SLW2d 
109 

Gompifliiits held demnrraUe 
Ga.—Moore V Baker, 68 $E2d911,85 Ga.App 234— 
Douglas County v Brown ft Riley Enterprises, 
Limited, 151 SE2d 510^ 114 GaApp 410 
Neb,—Consolidated Chemical Laboiatones v Gass 
County, 3 NW2d 920, 141 Nd> 48^ 

Cmniilaiiit hdd not demomble 
Ala^-State v Mobile County, 195 So 878, 239 Ala 
502 

Ga—Flynn v States 76 SE.2d 38, 88 GaApp 52, 
tnnsf 74 SE2d 461, 209 Oa. 519 
SC—Earle v Greenville County, 56 SE2d 348, 215 
SC 539 

45 Cd—Feingbld v Lob Angdes County, 62 CaL 
Rptr 396, 254 C A 2d 622 

47 Fla^Amdld v Shumpert, 217 So 2d 116— 
Schmauss v SnoQ, App, 245 So2d 112 
Oa^AnderKm v DeKalbCounty, 130SE2d 140,107 
OaApp 328 

Kan—Wommadt v Leah, 305 F2d 854, 180 Kan 548 
Ky—Rather v ABen County War Memond Hospitd, 
429SW2d860 

P nrc hS Be of UaMity faisnnBicc 

Ga—Stnckland v Wayne County, 148 SE2d 467, 113 
GaApp 499 


48 Oa.—DeKalb County v Deaaon, 146 SE2d 382, 
112 GaApp 721, revd on oth grds 148 SE2d 
414, 222 Oa 63. oonf to 149 SE2d 155, 113 
OaApp 555 
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53 US—Cooper v Westchester County, DC NY, 
39 FSupp. 58 

Fla—Ribler v Florida Powor ft Lt^it Co, App, 254 
So 2d 238 

N Y—Croa v Westchester County, 206 N YS 2d 902 
-Mentor v Westchester County Playland Com¬ 
mission, 246 N Y S 2d 260, 42 Miic 2d 4 
NC—Efird V Board of Com’ri ibr Forsyth County, 12 
SE2d 889.219NC 96—Efiidv Board of Com*r8 
for Forsyth County, 12 SE2d 889, 219 NC 96 
Tex—Ramsey v Folk County, QvApp, 256 SW2d 
425 

ABegatlon of preaentatlon held anffident 
Cd —Albaeck v Santa Barbara County, 266 P 2d 844, 
123CA2d336 

Amendment to show preaentatlon of daim 
NY—May v Suffolk County Fdhce Dept, 236 NY 
S2d933 

54 N.Y—Keeder v Qty of PeekdoU, Westchester 
County, 152 N YS2d 919, 1 Misc2d 744 

55 US—Cooper V Westchester County, DCNY, 
42 FSupp 1—WiBiams v Townsend, DCGd, 
283 FSupp 580 

Nd>—Ooverdale ft Cdpitts v Dakota County, 12 
N.W2d 764, 144 Neb. 166 

56 Ala—Merrill v Blount County, 133 So2d 212, 
272 Ala 585 

61 Or—Baker v State Bd of Hi^ier Ed., App., 531 
P2d 716, 20 Or App 277, app after renuiid 558 
P2d 1247, 28 Or App 53, app after remand 586 
P2d 114, 37 Or App 87 

Wadi—Ooodner V Chicago, M. St P ft PR Go, 377 
P2d231, 61 Wadi2d 12 

62 Pa—Yurechko v ABedMoy County, 243 A2d 
372, 430 Pa 325 

63 Kan—Qty of Osawatomiev Board of Gom’n of 
Miami County, 110 P 2d 748, 153 Kan 332 
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66 Cd-Dawson v Martm, 309 P 2d 915, ISO 
CA2d379 

La—Touchet v St Landry Parish Police Jmy, App, 
216 So 2d 385 

Flea of general lame held anffident 
Ala.—Jefferson County v O’Gaia, 195 So 267, 29 
AlaApp 281, cert dism 195 So 277, 239 Ala 3 

Affidavit of defSnme hdd not raqnlFed 

Pa—Simon V County of ABeglKny< 87 PittsbLegJ 
266,53 York Leg Rec 68 

Where notice of claim not reedved 
NY—Bronson v. Westchester County, 168 NYS2d 
735, 10Mise2d293 

Effect of denial of allegdlon aa to waiver of 
govanment Immunity 

Oa—Dowlmg v Camden County. 146 SE2d 925, 113 
GaApp. 34, cert dum 149 SJBJd 103, 222 Oa 
122 

laane ralged by demnner rather than anawer 

N.C—Mboity Y TVantylvama Gomity, 156 S B 2d 716, 
271 NC 384 

Affirmative defenaea 

Cd—Johnston v Ydk> County, 79 CdRptr 33, 274 
CA2d46 

72 Axk—Jeffinesv State; for Use of Woodruff Coun^ 
ty,20SSW2d 194; 212 Aik 213 
Ohio—TunibnB v Qty of Xenia, 69 NE2d 378, 80 
Ohio App 389 

In ^ injunction suit for violation of 
a zoning ordinance, the ordinance need 
not he set out in the 



20 GJS 279 


74w5 Ala—Kmg v Kendnck, 90 So 2d 88, 26S Ala 
160 

Other matters concemmg pleadings 
m actions by counties have been adju- 
^cated.’'^® 

74^10. Necessity of stating cause of action 
Atk-^onea v CSpen, 333 SWid 242, 231 Axk 870 
HI—CSiampaign County v Anthony, 337 N E2d 87, 33 
IllApp3d 466, af» 3S6 NE2d S61, 1 niDec 
373. 6411126 532 

ADegations held proper as against demnner 

Oa—Gwuinett County v Archer, 118 SE2d 102, 102 
QaApp 821 

75 Cal —Seybert v Imperial County, 327 P 2d 560, 
162CA2d209 

Wash—Stoddard v King County, 158 P2d 78, 22 
Wash 2d 868 

§ 333. Evidence 

81 Ark—Bakery State, for Uae and Benefit of Inde¬ 
pendence County, 147 S W 2d 17, 201 Axk 652 
Oa.—Ayen v. Fianklm County, 36 SE2d 110, 73 
GaApp 207, transf 35 SE,2d 455, 199 Oa 835- 
Tmiba v Stianb, 117 8X26 462, 216 Oa. 451 
Ky—Daugherty v City of Lezmgton, aupra, n 44 
Old —Board of Cmn^iB of Pawnee County v Board of 
Com’iB of Osage County, 110 P2d 898, 188 Okl 
501 

Pa—Davis v Catfxm County, 85 A 2d 862, 369 Pa 
322 

Burden of proof is on dsimant 
US—Johnson v Oallatm County. Ill, CABl, 418 • 
F.2d96 

Cal—Electrical Products Corp v Thlare County, 253 
P2d 111, 116 CA2d 147—Alans v Sonoma 
County, 60 GhlRptr 499, 430 P2d 57, 67 C2d 
185 

Kan—Boehm v Board d County Com*is of Reno 
County, 400 P2d 739, 194 Kan 662 
La—Bond v Chty of Baton Rouge, App, 129 So 2d 
887 

Pa.—Yuxechko v Alle^ieny County, 243 A2d 372,430 
Pa 325 

No presnmption of hsrdship 

Pa—Yniechkov Allegheny County. 243 A 2d 372,430 
Pa. 325 

Tenn—0*81160 V Rutherford County, 288 SW2d 708, 
199Teim 642 
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83 Cal—Solis V Contra County, 60 Gal Rptr 99,251 
CA2d844 

Neb-Wittwer v Rmhardson County, 43 N W2d 505, 
153 Neb 200 

NY—Cross V Wertchester County. 206 NYS2d 902 
—Mditer v Westchester Connty Playland Com¬ 
mission, 246 N Y S 2d 260, 42 Mw 2d 4 
Want of prejudice ftom defieetiTe notice of dnim 
Hawan-Osldey v. States 505 P 2d 1182, 54 Haw 210 

Otiier matters relating to the burden 
of proof have been adjudicated.”® 

85.5. Action Ity couity for hraadi of cont^ 

TTS— Piafie inAm Co V Browiid County, C A Fla, 
465 F2d99 

NC—Lmodn County v Skinner, 198 SB 2d 40, 19 
NCApp 127, cert den 200 SE2d 654, 284 NC 
254 

Tex—Tarrant County v Batcher & Sweeney Const 
Co,avApp,443SW2d302,err lefinorev err 
87 Va^—Ctafibne V Community Shopping Corp, 77 
SE2d 817,195 Va 41^ 39 AL R2d 757 

88. Efideace held sdndssflile 

(1) Cal—Befar v SanU Cruz County, 342 P2d 987, 
172CA2d697 

Flaw—Brevard County v Jacks, App, 238 So2d 156 


Oa—^Dowhng v Camden County, 146 SE2d 925, 113 
OaApp 34. cert dism 149 SE2d 103, 222 Ga 
122 

Pa—^Dean v Allegheny County, 228 A 2d 40, 209 
PaSuper 310. 24 ALR3d 905 

Evidence held inadmissible 
Cal—Yuba County v Mattoon, 325 P2d 162, 160 
CA2d4S6 

Mum—Teske v Steele Coimty, 170 N W 2d 234, 284 
Minn 559 

Ohio—Landesman v Board of County Com’rs, 224 
N E 2d 532,9 Ohio App 2d 319,26 A L R 3d 1132 
94 US—Board of Com'nofOkl County v Russell, 
CAOkl, 174 F 2d 778, cert den 70S a 64.338 
US 820, 94LEd 498 

Cal—^Dmeen v City and County of San Francisco, 
supra, n 44—San Bernardino County v Way. 117 
P 2d 354, 18 Cal 2d 647—Stevenson v San Diego 
County, 161 P 2d 553, 26 Cal 2d 842^Bakity v 
Riverside County, 90 Csl Rptr 541, 12 C A 3d 24 
N Y —Goldberg v Westchester County. 104 N Y S 2d 
291, 199 Mnc 859 

Evidence held snlEcient 

Cal—Oibson v Mendocino County, supra, n 44— 
Madison v City and C^mty of San Franoaco, 234 
P2d 995, 106 CA2d 232, hearing den 236 P2d 
141,106 C A 2d 232—Sdby v Sacramento County. 
294 P2d 508, 139 CA2d 94—Chavez v Merced 
County. 40 Cal Rptr 334, 229 C A2d 387 
La—Toppi v Aibour, App, 119 So 2d 621 
NY—People v Texaco, Inc, 383 NyS2d 788, 87 
Misc2d25S 

^uo—Board of County Com*rs of Montgomery County 
V Unknown Hors, Devisees ft Legs! Representa¬ 
tives of Lowiy. 87 NE2d 592, app dism, App, 75 
NE2d84,^>p dism 88 NE2d 292. 152 Ohio St 
202 

Wash—Stoddard v King County, supra, n 75 
Evidence held insnflldent 
(1) Gal -Bridges v Los Angeles County, 280 P 2d 
76, 131 CA2d 151 

Hawau—Carter v Hawan County, 384 P2d 308, 47 
Haw 68 

Miss—Carroll County v Shook, 62 So 2d 311, 216 
Mus 232 

N Y —Crouse Irving Hospital v City of Syracuse, 128 
NYS2d 433. 283 AppDiv 394, affd 126NE2d 
179, 308 NY 844 

N J —Boyle v Hudson County, 85 A 2d 269, 8 N J 
294 

NC-Cookv Burke County. 157 SE 2d 611,272 N.C 
94—Riggins V Nfocklenburg County. 188 SE2d 
749. 14 NCApp 624 

Pa —Topdsla v Umversal South Side Autos, Inc, 180 
A2d414,407Pa 339 

(3) People ex rd Brenza v Gilbert, 97 NE2d 793, 
409 lU 29 

Prepondermce of evidence 
Wis—Shawano County v Wendt, 121 N W2d 300, 20 
Wis2d29 

Chrcmnstential evfdoice 

Cal—Strongman V Kern Cmmty, 62 Cal Rptr 908,255 
CA2d308 
Eflfoct of itntnte 

Cal—Strongman V Kem County, 62 Cal Rptr 908,255 
CA2d308 

95 Mo—Motley v CaHiway County, 149 SW2d 
875, 347 Mo 1018 

Tex—Ramsey v Polk County, CSvApp, 256 SW2d 
425 

Wash.—Forduty v King County, 115 P2d 667, 9 
Wash 2d 546—Whatcom County v Sohuman, 121 
F2d 378, 12 Wash 2d 29a 

Evidence hdd snlfident 
(1) UX—Modave v Long Island Jewish Medical 
Center, CANY, 501 F2d 1065 
Cal—Chavez v Merced County, 40 CaLRptr 334^ 229 
CA2d 387—Granone v Los Angdea County, 42 
CalRptr 34^ 231 CA2d 629—Sobs v Contra 
Costa County, 60 CalRptr. 99, 251 CA2d 844 
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Hawaii—Carter v Hawaii County, 384 P 2d 308 
Idaho—Hansen v Kootenai County Bd of County 
Com'rs, 471 P2d 42, 93 Idaho 655,47 ALR3d 1 
Ind —State ex rel Steers v Acree, 217 N E 2d 167, 139 
IndApp 83 

La—Gifford v Recreation and Park Conumssioa of 
East Baton Rouge Parish, App, 289 So 2d 373, 
wnt den, Sup, 293 So 2d 168 
NY—E C Brown Co v Ontario County, 123 NY 
S2d 546 

ND—Bismarck Ho^tal Ass*n v Burlmdi County, 
146 N W 2d 887 

Ohio—Landesman v Board of County Com*rs, 224 
N E 2d 532,9 Ohio App 2d 319. 26 A L R 3d 1132 
Tex—Tarrant County v Butcher ft Sweeney Const 
Co,CivApp,443SW2d 302,err ref no rev err 
Wash-Statev Larson, 299 P 2d 568,49 Wash 2d 239 

Evidence held insaffident 
Ky—Hacker v day County, 165 SW2d 172, 291 Ky 
614 

Mich —Aimis Ftos, Inc v City <rf Detroit. 58 N W 2d 
907, 336 Mich 527. 

Okl —Hoyt V Carey, 95 P 2d 891, 186 Okl 114—Board 
of C(»n*rs of Sequoyah County v Mayo, 111 P 2d 
167, 188 Okl 490 

Pa —Vurechko v Allegheny County, 243 A 2d 372,430 
Pa 325 

Evidence insnfflcient to show monetazy da m ages 
Fla-Hardwick v Metropohtan Dade County, App, 
256 So 2d 387 

§ 334. Trial 
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97 N C—Qxik V Burke County, 157 S E 2d 611, 272 
NC 94 

Ohio—Landesman v Board of County Com’rs, 224 
NX 2d 532,9 Ohio App 2d 319,26 AX R 3d 1132 

Question for court 

Cal—Seybert v Imperial County, 327 P2d 56a 152 
CA2d209 

Nonsuit properly granted 
Cal—Behr v Santa Cruz County, 342 P2d 987, 172 
CA2de97 

98 Cal —Sdby v Saemnento County, 294 P 2d 508, 
139 C A2d 94—Hart v Orange Coimty. 62 Cal 
Rptr 73, 254 CA2d 302—Babty v- Riverside 
Coimty. 90 CalRptr 541, 12 CA3d 24 

Fla—Toop v Metropolitan Dade County, App, 151 
So2d 69—Brevard County v lades, App, 238 
So 2d 156 

Oa—DeKalb County v McFarland, 203 SE2d 495, 
231 Oa 649 

Mmn—^Hestbeck v. Hennepin County, 212 NW.2d 
361, 297 Minn 419 

N Y —Brown v Broome Cbunty, 207 N Y S 2d 657, 8 
NY2d 330. 170 NE2d 666, 83 ALR.2d 952 
NC—Walker v Randdidi Coimty. 112 SE2d 551, 
251 NC 805 

Ohio—Landesman v Board of County Com’rs, 224 
N E 2d 532,9 Ohio App 2d 319,26 A L R 3d 1131 
Or-Kedand v. Yamhill County, 545 P2d 137, 24 
Or App 85 

Pa—Dean v Allegheny County, 228 ^2d 4a 209 
PaSuper 3ia 24 A.LR3d 905 
Tenn—Hendrix v City of MaiyviUe, 431 S W2d 292, 
58 Tenn App 457 

Tex —^Houston County v Leo L Landaii er ft As8oei> 
ates, Inc, QvA^, 424 SW2d 458, err ret no 
rev err 

Utah-^opes v Salt Lake County, 343 P 2d 728, 9 
Utah2d 297. 

Wash—Smith v Kmg County, 184 P2d 562, 28 
Wash 2d 917 

Fact question not raised 
Hawan—F Kodmen, Limited v Hawau County, 388 
P.2d 214, 47 Haw 329 
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99. Dfimltnl hdd proper 
NY~Stinck V Otsego County. 133 NYS2d 383, 
28S A^Div 476. rtarg den 144 NYS2d 72a 
286App.Div 976 

Comity entitled to nonsuit 
Cal—-Bdir v Santa Craz County, 342 P2d 987, 172 
CA2d697 

1. Directed Terdict denied 

Ohio—Laskey v Hilty, 107 NE2d 899, 91 Ohio App 
136, app dum 106 NE2d 642, 138 Ohio St 42 

2. Instmctions lield proper 

Cal-nAknu v Sonoma County, 60 Cal Rptr 499, 430 
P2d 57, 67 C2d 183 

Idaho—Hobte v Ada County. 462 P2d 742, 93 Idaho 
443 

Instmctloiis held properly reftised 
WVa.—Eari T Browder, Inc v. County Court of 
Webster County, 116 SJ52d 867, 145 WVa 696 

Instruction without evidmitiary support, etc. 
Ohio—Landesman v Board of County Com'is, 224 
NE2d532,90hioApp2d319.26ALR3d 1132 

In action sgsinst comity auditor 

(1) Instnictions held proper 

Ind—State ex rd Steen v Acree, 217 N E 2d 167, 139 
IndApp 83 

(2) Jhstuctiods held unproper 

Ind—State ex rel Steen v Acree, 217 NE2d 167,139 
IndApp 83 

(3) Instructions ptopeily refused 

Ind—State ex rd Steen v Acree^ 217 N E 2d 167,139 
IndApp 83 

§ 335. Judgment 

3 Oa.—Southern Airways Co v De Kalb County, 
118SE2d234^ 102 Oa App 850 
m—Lord V Board of Sup'n of Kane County, 41 
NB2d 106, 314 mApp 161 
SC—Foster v. Taylor, 42 SE2d 531, 210 SC 324 
Tex—CJJS. cded ia Bynum v Davn, ChrApp, 327 
SW 2d 673, 676 

Wash—Tborgurd Phuhhmg ft Heatmg Co v King 
County, 426 P2d 828, 71 Wash2d 126 

pagoim 

XL ESDGtct of Gonseiit Judgment 
SD—Mdlette County v Anudd, 75 NW.2d 641, 76 
SD.210 

12. Power of attorney to enter into sti^piilatlon 
SD—Mdlette County v Arnold, 75 NW2d 641, 76 
S.D 210 

13 Old—Choctaw County Excise Bd v St Louis- 
San Francisco Ry Co. 456 F2d 545 

Damages. Matters relating to dam¬ 
ages recoverable m actions against a 
cowatg have been adjudicated.^^ ^ 

13.3 Wash ^Isonv King County, 428 P 2d 362,71 
Washed 279, 24 A L R 3d 950 

14 Cal—TMlman v Contra Costa County, 5 Gal 
Rptr 692, 333 P2d 30a 54 C2d 363 

Apporttoaineiit of loro 

N. Y —Oneida County v Fust Qtiziens Bsnk ft Trust 
Co of Utwa, 35 N.Y,S2d 782. 264 AppDw 212, 
motiott withdrawn 37 N YS2d 489, 264 AppDiv 
983 

15. Discretion 

US—Okeechobee County, Fla, V Nuveen, CCAFla, 
145 F2d 684, cert den 65 Sa 1028, 324 US 
881, 89 LEd 1432 

N Y —Oneuia County v Fust Citizens Bank ft Ttust 
Co of Uti^ supra, n 14. 

21 Neb—State at rd Ooodsdl v TunnicbjCT, 98 
NW24 7ia 169N«b 128 

OkL—Chicago, RI ft P Ry Co V Excise Board at 
Oklahoma County, 33 P2d 1081, 168 Okl 428 


§ 336. Execution and Enforcement 
of Judgment 

22 ni— Midland Eke Coal Corp v Knox County, 
115N£2d27S. lZn2d200 

Mo —Seeunty State Bank v Dent County, 137 S W 2d 
96a 345 Mo 1050—Burgess v Kansas City, App. 
259 SW2d702 

24 US^ B McCrary Co v Town of Wmnfidd, 
DCU.40FSupp 427 

Whnt Gonetitatro property needed for govern¬ 
mental porpoaes 

Mo—Security State Bank V Dent County, supra, n 22 

25 Mo—Security State Bank v Dent County, supra, 
n 22 

Prooednral statute as not estaUishing liability 

Mich—Valentino v Dohany, 339 NW2d 263, 138 
MichApp 94 
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26. Revenue btmds 

Colo —Allaidice v Adams County, 476 P 2d 982, 173 
Cob 133 

28 US—Woodmen of the World v Clay County, 
DCKy,84FSupp 125 

Cal—McDamd v City and County of San Francisco, 
66CalRptr 384, 259 C A 2d 356 
Ky—Elhott County v Duvall. 151 SW2d 104a 286 
Ky 841 

S C—Foster v Taylor, supra, n 3 
30 SC—^Poster v Taylor, supra, n 3 
39. Acceptance of bonds 
Okl—^News-Dispatcfa Printing ft Audit Co. v Board of 
Com*n of Rogers County, 266 P 437, 130 Okl 
132 

§ 337. Appeal and Error 
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41. Defimlt Jnd^pnent 

Ky —Lee County Fiscal Court v Watkins, 516 S W 2d 
333 

43. Radfication 

Wis —Lloyd V Chippewa County, 61 N W 2d 479, 265 
Wis 293, leh den 62 N.W2d 431, 263 Wis 293 

A county need not appeal from an 
adverse judgment^ ‘ 

43.1 Tex—Travis County v Matthews, OvApp, 
235 S W 2d 691, err ref no rev err 

44 Oa—Board of Road and Revenue Com'rs of Can¬ 
dler County V CoHms, 95 S E2d 758, 94 Oa App 
562 

General rules govern the review of 
actions by or against counties.^ ^ 

48.1 N J —Kdler v Somerset County, 347 A 2d 529, 
137 NJ Super 1 

Presumptions 

Mmn —Kanftnan v Swift County, 30 N.W 2d 34, 225 
Mmn 169 

Determination and disposition 
NY—HansenV MonroeCwnty,255NYS2d621,23 
AD2d523 

Tenn—State for Use and Benefit of Henderson County 
ex rd Hanover v Stewart, 326 SW2d 688, 46 
Tens App 75 


Tex—Hem]^ County v Adams, GivApp, 416 
S.W 2d 855, err ref no rev err. 

§ 338. Costs 

49 Aik—Page v Alexander, 177 SW2d 415, 206 
Ark. 479. 

GsL—Gayer v Whelan, 141 P2d 514, 60 Csl App2d 
616 


20 CJS 280 


Fla—Broward County v Bonldm, App, 114 So2d 
737—Palethorpe v Thomson, 171 So 2d 526—Br^ 
vard County v Interstate Engin e er ing Co, App, 
224 So 2d 786—Overstreet v Omsbeeg, App, 233 
So2d 184 

La—Tatum v Bast Baton Rouge Parish, App, 244 
So2d 913, wnt ref 246 So2d 683, 258 U 364 
Mmn —Northern Nat Bank of Benuc(|i v Northern 
Mnm Nat Bank of Duluth, 70 N W 2d 118, 244 
Mum 202 

Or—State v Jarnuon, 444 PAl 1005, 251 Or 114 
Tenn—State ex rel Lawson v Farmer, 225 S W2d 6a 
189 Tenn 276 

Wadi—W J Lake ft Go v King County, 104 P2d 
599,4 Wash 2d 651 
Stetnte eonstrned 

Anz—Oty of Fhoemx v Keoly, 319 F2d 1159, 21 
AruApp 394 

50 Wash—Thurston County v Gorton, 530 P2d 
309, 85 Wash 2d 133 

51 Fla.—Dade County v Carter, App, 231 So 2d 
241 

Award of costs held proper in favor of parish 
juror named iadividnaDy as defe n d ant 
La—^Foshee v Longmo, App, 236 So 2d 870 
53 Ind—State ex id Foust v Myers, 83 NE 2d 799, 
119 IndApp 1 

Mont —State ex rd Wolff v Oeorldnd, 109 P 2d 1094, 
111 Mont 417, 133 ALR 304 
Pa—Hater v Hemi, ComPl, 38 PaDist ft Co 304 
Tenn—Clay County v Stone, 343 SW2d 863, 208 
Tenn 1 

Attorney's fees awsrded 
Ga—DeKab County v McFarland, 203 SE2d 495, 
231 Oa 649 

55 La—White v Morehouse Parish Police Jury, 
App, 95 So 2d 356—Haidson v Parish of East 
Baton Rouge, App, 272 So 2d 382 

Stenographera* costs only 
La—CoibeUo v Jefknon Davis Faruh Pobce Jury, 
App, 262 So 2d 151 

56 Cd—Gayer v Whdan, supra, n 49 

Fla—Palethorpe v Thomson, 171 So 2d 526—Green v 
Schuler, 177 So 2d 212 

Wash.—W J Lake ft Co v Kmg County. 104 P2d 
599, 4 Wash 2d 651 

Comity judge individually liable 
Tenn—Sedier v Watlmgton, 241 SW2d 333, 192 
Tenn 521 

Costs should not be taxed against 
county officers who are merely nom- 
mal parties.^ ^ 

57.5 Wadi—Hogue v Port of Seattle. 346 P2d 691, 
55 Wash 2d 153 

COUNTRY. 
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As a Noun 

6 US—Ddany v Mormtis, CCAMd, 136 F2d 
129. 13a 131. 132, 133 

7. States or natloiis 

The term '‘countries'* pertams only to states or nar 
turns and not to sections or portions of states or temto- 
nes nor to smaller segments of nations —Clostemiann v 
Sdmudt, 332 P.2d 1036^ 1040, 1041, 1043, 215 Or 55 
12 Or—GJS. oted in Clostennann v. Schmidt, 332 
P 2d 1036, 104a 215 Or S5. 

Similarly expressed 

(1) The word "countries'* or its smgular ftmn genes^ 
ally mdioates the state, the organization 6f social life 
which exetoaes sovereign power m behalf of the people 
and more often serves to ideQtity other ol^ieots such as 
popalanoa, nation, state, government, possession and 
dominion —Ctostennann v Schmidt, 332 F2d 1036, 
1040. 1041, 1043, 215 Or 55 
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Foreign country. 

14 US—-Steward v Atlantic Nat Bank of Boston, 
CCAAnz,27F2d 224,228—Buraetv Chicago 
Portrait Go, m, 52 Sa 275, 277, 285 US 1,76 
LEd587—US v Spdar, NY, 70 Sa 10, 11, 
338 US 217, 94LEd 3 

Aiiz.—Bezat v Hnnc Owners* Loan CorporatKm, 98 
P2d 852, 855, 55 Anz 85 

Sbnflarly caqiresacd 

**We know of no more accurate phrase in common 
usage than ibieign country* to denote territory sul^ 
to the aoveragnty of another natioa **—U S. v Spelar, 
supra 
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15 m—Ftddity Investment Ass*n v Emmeison, 235 
DlApp 518 

Ky—Dr Pepper Bottling Go of Kentucky v Hazdip, 
144SW2d 798, 801, 284 Ky 333 
He United States is not a **foreign country** withm a 
statute fcilatmg to foreign corporations —Home Owners* 
Loan Corporation v Sherwm, 18 NE2d 992, 993, 59 
Ohio App 567 

See also Corporations § 1783 et seq. 

When refepring more particularly to 
the government, rather than to the tez^ 
ritory, it may describe a foreign state 
in the international sense, that is, one 
that has the status of an international 
person, or it may mean a foreign 
government which has authority over a 
particular area or a particular subject- 
matter.” ‘ 

15.1 US—Burnet v Chicago Portrait Co, supra, n 
14 

A« an AdJectlye 

"Country cured** or "country 
style** hams. As strictly used in the 
meat business, “country cured” desig¬ 
nates hams cured by farmers, or, at 
least, in the country, under the so- 
called dry salt process rather than in 
pickle, and cut so as to give them a 
long shank and a long butt; and when 
hams are processed in a packing house 
following or imitat^ the farm method 
of cutting and curing, they are said to 
be called “country style” hams. 

Ky—Petri Ptckmg Co v Rtnsdell. 148 SW2d 35a 
351, 35A 356, 285 Ky 456 

COUNTY. 

As a Noun 
page 1301 
Other phrases: 

Additional phrases which have been 
adjudicated. 

Phrases 

**Mai of t county.** A tenn which m common 
ipeecfa may be nndentood to mean rendenti —Rn v 
Johnion. 5 NH 52a 526, 22 Am Dec 472 

^ As an Adjective 

Other phrases: 

page 1302 < 

Ad^tional phrases which have been 
adjudicated.^* 


65.1. Phrases coastmed or elsewhere coa- 
aidered 

**County court** as a judicial body see Courts $ 11, as 
a govenung body a county see CounOra § 74 

(2) **Couitty oourthouse** is budding wherem courts 
are held and records kept and county officers maintam 
their offices and perimm thor functions at county seat 
-Oddlv PikiMo.260SW2d 521, 524 

COUPE. 

An automobile havmg an inclosed 
body of one compartment usually seat¬ 
ing two to four persons including the 
driver. 

Tenn—New Amsterdam Casualty Co v Rust, 46 
SW2d 7a 164 Tenn 22 
See also the C J S title Motor Vehicles 6 1 

COUPLE. 

As a Verb 

An English derivative of the Latin 
“copulare,” which is translated “to 
couple, join, unite, band or tie togeth¬ 
er.” 

Cal—People v Angier, 112 P2d 659, 66a 44 Cal 
App 2d 417 

Phrases, 

Other phrases are set out in the 
note.™* 

70.1. Phrues constmed 

**Gouplmg dement” as a radio device—^Hazdtine 
Coipontion v General Motors Corporation, CCA 
Dd, 131 F2d 34. 36 

See also the CJS title Tdegrapha, Tdephones, Radio 
and Tdevuton, § 290 

COUPLEIMN-DEVELOPER FILM 
A “coupler-m-developer film” refers to 
a film in which the color-forming cou¬ 
plers become part of the film only dui^ 
ing processing.™™ 

70.50 A **coupler-m-devdopa' ffim” refers to a film 
m whidi tte color-forming cou|dert become part 
of the iGlm only during processmg 
OAF Corp. V Eastman Kodak Co, DCNY, 519 
FSiipp 1203. 1230 

COUPON OR COUPONS. 

As a Noun 

—Other Tenns Compared. 

“Indenture.”™* 

89 J, “Tn de ntnr e” and ^^eoupoB** represent wholly m- 
dependent obligations—Wemston v Siemens & 
Halske Aktiengesdlschaft, DCNY, 26 FSupp 
4ia 412 

COURSE. 

pigel303 

99 US—CJJS. SMted fn OloaSs v, SS Yiosonas, 
DCMd, 221 FSupp 2S3. 257 

1. Simflsrly defined 

(1) ^Course” is defined u a succession of acte or 
praeboes as a course of conduct—Harrah v Home 
Furmtuie, Inc, 214 P2d 1016, 1017, 67 Nev. 114 

4b Sfanilsrly expressed 

Va—CocknU v Cooper, 7 $E2d 96, 98, 175 Va 45 

A synonym for “highway”.** 

5.1. Tex.—Stroud v Hunt Oil Co, OvApp, 147 
SW2d 564, 569. 


COURT 
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In a different sense a horizontal row 
of loops in kmttmg, as distinguished 
from “wale;”’* and more spedfically 
m the knitting of tubular fabrics, a 
complete row of stitches drcumferen- 
tially of the fabric’* 

7.1 US—H K Regar A Sons v Scott ft Wdhams, 
CCANY, 63 F2d 229^-ScotsmoorCo v Olo- 
versville Kmttmg Co, DCNY, 39 FSiqip 41, 
43 

7.2 US—Scotsmoor Co v GlovetsviDe Kmtting 
Co, supra, n 7 1 

Of course. 

9. Similarly defined 

(1) **Of course** a defined as meaning as a matter of 
light-^ones V McOonigle^ 37 SW 2d 892, 897, 327 
Mo 457, 74 ALR 550 
11 Jones v McOorngk^ supra, n 9 
Nd>—State ex xd Smith v Nebraska Uquor Control 
Commisaon. 42 NW.2d 297, 299. 152 Neb 676 

Other phrases: 

16. Synonymons with ^Vactke** 

Tex —Mnioun-Kansas-Texas R Co of Texas v Ash- 
lock, OvApp, 136 SW 2d 943, 944, err lef 
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Additional phrases which have been 
adjudicated.** * 

31.1. Phrases ctmstmed 

(1) **Raoe course” described as a course for racing 
contestsorraoes—Stead v Aykroyd. [1911] 1 KB 57, 
59—Roseihill Racecourse Oo v Stamp Doties Omn'r, 3 
AuatrCLR 393, 40a 409 

(2) ”Southwesteriy course” is a term which may 
mean any directum between south and weat lines.—Sime 
v Spencer, 47 P 919, 920, 30 Or 340 

(3) **>4atter of course*’ is anything done or taken in 
course of routine or usual procedure, whidi is pennusi- 
ble and valid without being especially apphed for and 
allowed—State ex id Smith v. Ndnaska Liquor Con- 
trd Comniission, siqpka. n 11. 

(4) **In the course of* is another way of saymg 
’’during^—^National Chan^ League^ Inc v Loa Ange¬ 
les County, 330 P2d 666, 669. 164 C A2d 241 

COURT. 

As a Noun 

32. Siiiiilariy defined 

A ”court** IS an mdoaed space connected with a 
building or buddings of any land, and serving properly 
for their particular usea or services, a courtyard — 
Brown v Prudential Ins Co of Amenra, 40 S E.2d 637, 
64a 209SC 426 

33. Statutory tonus 

C2) Other statements—People ex rd Cohen v. But¬ 
ler. 109 NYS 90a 905, 125 AppDiv 384, 391 

The name is frequentiy given to 
structures placed side by side, or one 
in the rear of another, or in a cirde or 
semi-drcle.** * 

33.1 CaL—Edwards v. Qty of Los Angdes, 119 P.2d 
370, 373, 48 Cal App 2d 62 

34 Ihe word ia cowMction with a street, indicates a 
short street, blmd alley, or open space like a short 
street enclosed by dwdhngs or other buildings 
feeing thereon—(hty Miaim v Saunders, 10 

So 2d 326, 329, 151 Fla. 699 

P«ael306 

As an Adjective 

Other phrases. 
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Additional phrases are set out in the 
note.*^* 

56.1. Kangiroo Conrt 
A mock court in which principles of law and justice 
are disregarded or perverted, a court characterized by 
ifxetpMaible, unauthoraed. or irregular status or proce- 
dnres^tate v Jones, 253 A 2d 193, 200, 105 NJ Su¬ 
per 493 

COURT 

COMMISSIONERS 

§ 1. Definition 

PW 1307 

1 Wyo cited m Weber v Johnston Fuel Lin¬ 

ers. Inc, 519 P2d 972,977, app after remand 540 
P 2d 535. 

Court not bound by action of ctMnmiasioner 
Vt—In rc Monaghan, 222 A 2d 665. 126 Vt 53 
Held, not Judicial officer 
Ind—In re Rhoden's Estate. 241 NE2d 800, 143 
IndApp 537 

§ 2. Creation and Abolition of Of¬ 
fice 

3 Cal—West V ULC Corp, 42 CalRptr 603, 232 
C.A2d85 

Tenn-Statev Bush. Cr App. 626 S W2d 470 

§ 3. Appointment, Qualification, 
and Tenure 

Librair References 
Court Commissioners et 
seq. 
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9 Mum —State ex rd Bergin v Washburn, 28 
N.WAl 652, 224 Minn. 269 

Appointmeiit not antbonzed 

(1) Special commissioner may act as special master 
m— Pnoe V Seator, 85 NE2d 848, 337 Ul App 248 

(2) Improper appomtment of special conumssioiier as 

master renden proceeding voidable on proper 
objection 

HI—PhiUipa V O'Connell, 73 NE2d 864, 331 lU App 
511, overralmg Simpson v Hamson. 66 N£2d 
494, 328 IUAot 425, tranif 60 NE2d 104, 389 
m 588 

(3) Other mstanoes 

Pa—Milk Marketing Bd v United Dairy Farmers 
’ QH)pA8S’n,299 A2dl91. 450Pa 497 

WVa.—State « rd St Clair v Mannan, 145 SE2d 
464, 150 WVa 373 

ChalleiislBg congtttntional validity 

Fla—Mihon v Snmthen, 351 So 2d 24 

10. EloGtion to fill racancy 
Midi—SempUner v RtzOerald, 2 NW2d 494, 300 
Mio]l537 

Statute anfiioffstiig GoreriKHr to fiU mcancy 
hddiimdid 

WVa—State ex rd Neal v Banon. 120 SE2d 702, 
146 WVa 602 

County ooiirta not antiioriaed to appoint 
Ind—Lake County Council v. Arredondo, 363 N.£2d 
218, 266 Ind 318. 

Oral appointment proper 

Wash —State v Porter, 563 PJM 829, 88 Wasb.2d 512. 

A vacancy exists in the office of 
court commissioner where a winmng 
candidate dies befoi^ he qualifies, not¬ 
withstanding incumlbency by the per¬ 
son holding over 
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10.5 W Va—State ex rd Nealv Barton, 120 SE 2d 
702, 146WVa 602 

11. Age 

Minn—Meyera V Roberts, 246 N W2d 186, 310Minn 
358, 90 ALR3d 893, app dism 97 Sa 1089, 
429 US 1083, 51 LEd2dS29 

12. Qualifieatioia stated 

Cal -Bill Benson Motors, Inc v Kozak, 48 Cal Rptr 
123, 238 CA.2dSupp 937 

13 Minn—State ex rd Bergm v Frtzsunmons, 33 
NW2d 854, 226 Mmn 557 

Effect of eiectioa of snccessm' on right of sqi- 
pomtee to vacancy 

Mich—Adams ex rd Andrews v Kallman, 113 
NW 2d 773, 365 Mich 519 

A court commissioner who holds 
oyer m open occupancy of the office 
dischargmg its duties, with the approv¬ 
al and acquiescence of the court is a de 
facto officer 

16.5 US—Fidelity & Deposit Co of Md v Combs, 
DCKy, 176 FSupp 756 

§ 4. Powers and Functions 

17 Anz—Green v Thompson. 499 P 2d 715, 17 
AnzApp 587—Wd* v Charles, App, 611 P2d 
562, 125 Anz 558 

Cal—In re Roberts* Estate, 120 P2d 933, 49 Cal 
App2d 71—Laubiach v Roberdo, 277 P2d 9, 43 
C2d 702—Cdhns v Superior Court In and For 
Loa Angdes County, 310 P2d 103, ISO CA2d 
354—Barfield v Superior Court for Los Angdes 
County. 31 Cal Rptr 30, 216 CA2d 476—BiU 
Benson Motors. Inc v Kozak, 48 Cal Rptr 123, 
238 C A 2d Supp 937 

Ky—Hydenv Gnasom, 206 S W 2d 960.306 Ky 261 
La—^Borddon v Loounana Dept of OmectiODS, 398 
So2d 1103 

Mich—Frank v Schultz, 295 NW 374, 295 Mich 
714—Duncan v Wayne County, 25 N WAl 605, 
316 Mich 513 

Wash—Matter of Welfkre of Carpenter, 587 P 2d 588, 
21WashApp 814 

Wis—Stateexrd Thompsonv Nash, U3NW2d769, 
27 Wis2dl83 

Function is to report fiacti 
Vt—In re Monaghan, 222 A2d 665, 126 Vt 55 
Waiver of regnlar trIM in favor of trial before 
court conunbUoiier 

Cal—People v Moore, 76 CalRptr 150, 270 CA2d 
486 

Subordinate judicial duty 
Cal—Mosler v I^mngton. 101 CalRptr 829, 25 
CA3d 354—Rooney v Vermont Inv Gap,, 110 
CalRptr 353, 515 P2d 297, 10 C3d 351—In re 
Edgar M. 122 CalRptr 574, 537 P2d 406. 14 
C3d727 

No authority to render de&nlt Jadgnent 
Cal—Mosler v Parnngton, 101 CalRptr 829, 25 
CA3d3S4 

To take testtmtHiy to determine validity of di»- 
tnct within apportionment plan 
Fla —In ze Apportionment Law Senate Jomt Radutum 
No 1305, 1972 Regular Session, 263 So.2d 797, op 
sup 279 So 2d lA op sup 281 So 2d 484 

Acts not witUn power 

Cal—People v. Ouoca. 114 CalRptr. 178, 39 CA3d 
153 

Wis—Hessemus v Schnudt, 307 NW.2d 232, 102 
Wi82d697 

Stipulated Jndgmmtt 

Cal—Rooney v Vermont Inv Corp., 110 CalRptr 
353, 515 P.2d 297, 10 C3d 351 

18 Anz—^owhn v Doyle, 489 P2d 68, 15 Anz 
, App 405 


NJ—Chapman V Mitchdl, 44 A 2d 392, 23 N J Misc 
358 

NC—Mizdlev Cntcher,24SE2d349.222NC641 
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21 Wis—State ex rd Perry V Wolke, 237 NW 2d 
678, 71 Wis 2d 100 

Power to be liberally couftmed 
Wit—Masters v Masters, 108 NW2d 674 
Act not within authority not given life by court 
qiproval 

Ky—Slone V Com, 377 SW2d51 

22 Wash—In ze Olson, 531 P 2d 508, 12 Wish App 
682 

23 Wash-Nichols v Severtsen, 239 P2d 349, 39 
Wash 2d 836 

24 Csl—Oppenheuner v Union Fac R Co. 284 
P2d 208, 133 C A2d Supp 773—People v Supe¬ 
rior Court for Los Angdes County, 48 Cal R^ 
445, 239 C A 2d 99 

Judicial ads 

Ky.—Brown v Hobhtzdl, 307 SW2d 739^-Slone v 
Com. 377SW2d51 

Mum—Lmder V Fbster, 295 NW 299. 209 Mum 43 
Facts reported as not of same standinfi as flnd- 
ingi of foct by master or auditor 
Vt —In re Monaghan. 222 A.2d 665, 126 Vt 53. 
Ministerial or administrative duties 
Cal—Rooney v Vennout Inv Corp, 110 CalRptr 
353, SIS P 2d 297, 10 C 3d 351 
Ind—State ex rd Smith v Starke Cizcuit Court, 417 
NE2d 1115, 275 Ind 483 

Personal liability 

Wis—Candeev Egan, 267 N W 2d 890, 84 Wis 2d 348 

25 US-MiUer v Reddin, DCCd, 293 FSupp 
216,iemd,CA,422 P2dl264 

Statote autiiorizuig procedure by show cause 
order held not ezdnsive 
Va—French v Pobrt, 127 SE2d 137, 203 Va 704 
27 Mich—Pettiford v Wenenthal, 78 NW2d 177, 
346 Mich 339 

§ 5. — Chamber Powers of Judge 

31 Cal —In re Roberts* Estate, supra, n 17 
34 Ind^ re Rhoden's Estate, 241 NE 2d 800, 143 
ImLApp 537 

Pwrticular acts hdd within power 
(1) Gal—Bill Benson Motors, Inc v Kozak, 48 Cal 
Rptr 123, 238 CA2d Supp 937 
(3) Cal—Lewis v NeUeCt, 10 CalRptr 441, 188 
CA2d 290—West v U.LC Corp, 42 CalRptr 603, 
232 CJL2d85 

Ind—WiHiams v States 317 NE2d 847, 262 Ind 459 
Particiilar ads held not within povrer 
(3) Cal—People v Oaxaca, 114 CalRptr 178, 39 
CA3d 153 

Md—State v Preissoian, 323 A2d 637, 22 MdApp 

Traffic inftactton cases 

Cal—Peoplev Lucas, 147 Cal Rptr 235;82CA3d47 
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36 Wis—State ex rd Perry v Wolke, 237 NW2d 
678, 71 Wis2d 100 

§ 6. -Review and ReUef from 

Judicial Decision 

37* Cal—Oppenheuner v Union Pac R Co, aupm, 
n 24 

Midh-Cohen v Outlet Market Co., 13 N.W2d 843, 
311 Mich 327 

ffight to appear and file brief 
Wis<-Mastcn v, Masteri, 108 NW2d 674, 13 Wtt2d 
332—Bottomley v Bottomlqr, 156 NW2d 447, 38 
Wis2d ISO 
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Excess of jurisdiction 

Cal—In re Plotkui, 127 Cal Rptr 190, 34 C A 3d 1014 
38 Anz—Giron v Girom 330 P2d 907, 23 Anz 
App 61 

Cal —Oppenheimer v Union Pac R Co, supra, n 24 

§ 7. _ Tiring Title to Land 

41 Mich—Zak V Gray, 37 N W2d 550, 324 Mich 
522—Pettifoid v Wosenthal, 78 N W 2d 177, 346 
Mich 339 

42 Mich—Pettifonl v Wetsenthal, 78 NW2d 177, 
346 Mich 339 

§ 8. -Powers of Court in Vaca¬ 

tion 

46. Power not limited 

Cal —Oppenhambcr v Union Pac R Co, supra, n 24 

§ 10. Disqualification 
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51 Cal—Schorr v Supenor Court, Los Angeles 
county, 164 Cal Rptr 478, 105 C A 3d 568 

Conn —^Willard v Town of West Hartford, 63 A 2d 
847. 135 Conn 303 

52 m—In re Heinch. 140 N E2d 825. 10 lU 2d 337, 
67 ALR2d 827 

§ 11. Compensation and Fees 

56 Ky—Ariowood v Lyon. 279 SW2d 801 
NC—Welch V Kearns, 130 SE2d 634, 259 NC 367 
Determination of amount 

Cal—Hams v Bloodgood. 183 Gal Rptr 193, 132 
C A 3d 477 

57 Anz—Master V Rakow, 284 P2d 464, 79 Anz 
97 

NC—Wddiv Kearns, 134SE2d 135, 261 NC 171 

Matters with respect to retirement 
and pensions have been adjudicated.”* 
59 Hdd “employee” wltiiin retirement atat- 
uEte 

Was—State ex id Sheets v Fay. 196 N W2d 651, 34 
Wia2d 642 

County enqployee rutiier tiian state employee 
Wis—State ex rd Sheets v Fay, 196 N W.2d 651, 54 
Wi8 2d642 

62. Verified statement neceaaaiy 

Ky —Southern Goal Co v Martin's Fork Coal Co, 151 
SW2d 394, 286 Ky 679 


§ 12. Proceedings before Commis¬ 
sioner 

65 Cal—Hall v Hall, 213 P2d 58. 95 Cal App 2d 
541—^People v Supenor Court for Los Angeles 
County. 48 Cal Rptr 445. 239 C A 2d 99 
Ky —Hyden v Gnssom, supra, n 17 
U—Warner v Wainer, 26 So 2d 829. 210 La 324 
Findings advisory 

Cal —In re Edgar M . 122 Cal Rptr 574, 537 P 2d 406, 
14 C 3d 727 

La—Boe v Lake Forest. Inc. App. 384 So 2d 850 
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While court commissioners should 
not take routine matters under advise- 
ment,*“ * when a matter is taken under 
advisement it should be ruled on 
promptly ^ 

683. Evidentiary matters 

Anz—^Wackerman v Wackmnan. 493 P2d 928, 16 
Anz App 382 

68.10 Anz—^Wackerman v Wackerman. 493 P2d 
928, 16 Anz App 382 

§ 13 . -Review of Proceedings 

70 Ind—McFaU v Fouts, 218 NE2d 138. 139 Ind 
App 597 

Alteratitm of docket entry not penniasible 
Mich—Spnngett v Oreiut Court Com'r for Jackson 
County, 283 NW 857, 287 Mich 271 

72 Wb—S tate ex rel Tuttle v Hanson, 80 NW2d 
387, 274 Wis 423 

Presentation and reservatimi in lower conrt of 
grounds of review 

Mich—Krause v Faulkner, 28 N W 2d 232, 318 Mich 
422 

73 Mich—Buckley v Gibbs, 32 NW2d 483. 321 
Mich 367 

Amendment timely made 

Mich—Great Lakes Realty Corp v Peters, 57 NW2d 
901, 336 Mich 325 

Burden of proof 

Mich —Great Lakes Realty Corp v Peters, 57 N W 2d 
901, 336 Mich 325 

75 Aiiz—Mozes v Daru, 420 P 2d 957. 4 Anz App 
385 

82 Mich—Bailey v Gibbs, supra, n 73—Kremacr 
V Listh, 48 N W 2d 156. 330 Mich 549—Weh- 
moer v Young, 155 N W 2d 885, 9 Mich App 65 


COURTHOUSE 
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Appellant limited to grounds set forth m com¬ 
plaint <m appeal 

Mich—Goldbeig v Cheeks, 177 N W2d 666. 22 Mich 
App 441 
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83 Va—Gilmer v Brown, 44 S E 2d 16. 186 Va 630 
Weight of report 

Va—Hodge v Kennedy. 94 SE 2d 274, 198 Va 416 
Abuse of discretion not shown 
Mich —^Hyma v Hippier, 111 N W 2d 789, 365 Mich 
127 

Wis—Wetzel v Wetzel. 150 NW2d 482, 35 Wis2d 
103 

Decision reasonable 

NH—Walkerv Walker, 404 A 2d 1103, 119 NH 551 

84 Mich—Wehmeier v Young, 155 NW2d 885, 9 
Mich App 65 

Wash —In re Smith, 505 P 2d 1295. 8 Wash App 285 

85 Kan—State ex rel Fatzer v Zale Jewelry Co of 
Wichita, 298 P 2d 283, 179 Kan 628 

87 Mich—Lent v Dickuson, 49 NW2d 167, 331 
Mich 257 

PoHanf* on an attmn^, etc—Great Lakes Really 
Corp V Peters, supra, n 73 

The surety on the official bond of a 
court commissioner is liable for money 
received by the commissioner during 
his term of office for which he failed to 
account*®* 

90.5. De factor officer holding over 
US—Fidebty A Deposit Co of Md v Combs, DC 
ky, 176 FSupp 756 

COURTESY. 

Senatorial courtesy 

Practice of ''senatona] courtesy" mso&r as it relates 
to judicial appomtments operates so that if a nomination 
to judicial office with respect to a particular county is 
displeaamg to one or more senators from that county, 
other of senate will take no action kxiing to 

cfMifirmatiAn of pToposed nominee quote apart fiom 
nommce's quahficattons or lack thereof —^Passaic Coun¬ 
ty Bar Ass’n v Hughes, 260 A2d 261, 265, 108 N JSu- 
per 161 

COURTHOUSE- 

Courffiouse door, 

2 Tex —Randenon v Dallas Jomt Stock Land Bank 
of Dallas, 147 SW2d 769, 772, 136 Tex 91 



